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2. P ractice— A m endm ent o f  aw ard— “  E r ro r  a r is in g  
f ro m  a n y  accidenta l s l ip  o r om iss ion  ” — A rb it ra t io n  
A c t 1889 (52 db 53 V ie t. c. 49), s. 7 (c).— S. a n d  Co. 
were th e  ch a rte re rs  a n d  H .  a n d  Co. w ere th e  sub- 
c h a rte re rs  o f a  s team sh ip . A t  th e  te rm in a t io n  
o f th e  c h a r te r-p a r ty  q uestions  arose w ith  re ga rd  
to  th e  ba lance  o f h ire  and  o f insu ra n ce  p rem iu m s .
T h e  ow ners c la im e d  a ga in s t th e  ch a rte re rs , and  
th e  ch a rte re rs  c la im e d  a g a in s t th e  su b-ch a rte re rs . 
B o th  d isp u te s  w ere re fe rre d  to  a rb it ra t io n . A s  
th e  a rb itra to rs  d isagreed, th e  d isp u te s  cam e befo re  
th e  same u m p ire , w ho , in  th e  f i r s t  case, n a m e ly , 
th a t  be tw een  th e  ow ners a n d  th e  ch a rte re rs , 
aw a rd e d  th a t  th e  costs o f th e  a rb i t r a t io n ,  w h ic h  
he assessed a t  130£., a n d  ta x e d  costs s h o u ld  be 
p a id  b y  th e  ch arte re rs . I n  th e  second case, th a t  
be tw een  th e  ch a rte re rs  a n d  th e  su b -ch a rte re rs , 
th e  u m p ire  aw a rd e d  th a t  th e  su b -ch a rte re rs  s h ou ld  
p a y  to  th e  ch a rte re rs  fo r  h ire  a n d  insu rance , and  
p roceeded : “  I  fu r th e r  f in d  a nd  a w a rd  th a t  th e  
costs o f th is  a rb it ra t io n ,  w h ic h  I  assess a t  130J.
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a n d  ta x e d  costs, as w e ll as costs o f  th e  a rb i t r a t io n  
be tw een  th e  ow ners  a n d  S u th e r la n d  a n d  Co. ( th e  
ch a rte re rs ) on  th e  same s u b je c t, e xce p t ta x e d  costs 
o f th e  s i t t in g  o f th e  2 7 th  J u n e  1919, s h a ll be p a id  
b y  th e  c h a rte re rs  ”  [ i.e ., th e  s u b -ch a rte re rs  in  
th e  second a rb i t r a t io n ] .  A s  th e  p a rt ie s  w ere n o t 
c le a r as to  w h a t costs w ere  p ay a b le  b y  th e  sub- 
ch a rte re rs  u n d e r th e  u m p ire ’s a w a rd , co rresp o n d 
ence ensued be tw een  th e  s o lic ito rs  fo r  S. a nd  Co. 
a n d  th e  s o lic ito rs  fo r  H . a nd  Co., a n d  a le t te r  w as 
w r it te n  to  th e  u m p ire  suggesting  th a t  a c le r ic a l 
m is ta k e  o r e r ro r  a r is in g  fro m  an  a cc id e n ta l s lip  
h a d  been m ade  in  th e  a w a rd . T h e  u m p ire  be ing  
u n d e r  th e  im p re ss io n  th a t  he h a d  m ade  a n  e rro r 
in  w r it in g  h is  a w a rd  d e liv e re d  a fu r th e r  a w a rd  
w h ic h  he sa id  he h a d  am ended  so th a t  i t  shou ld  
read  as he h a d  o r ig in a lly  in te n d e d  to  s ta te  i t .
T h e  am ended a w a rd  w as as fo llo w s  : “ I  fu r th e r  
f in d  a n d  a w a rd  th a t  th e  costs o f th is  a rb it ra t io n ,  
w h ic h  I  assess a t  130Z. and. ta x e d  costs, as w e ll as 
costs o f th e  a rb i t r a t io n  and  th e  ta x e d  costs o f th e  
ow ners a g a in s t S u th e r la n d  a n d  Co. a nd  S u th e rla n d  
a n d  C o.’s o w n  costs o f th e  a rb i t r a t io n  . 
s h a ll be p a id  b y  th e  ch a rte re rs  (i.e ., th e  sub- 
ch a rte re rs  in  th e  second a rb it ra t io n )  . . .”
H e ld , th a t  th e  am ended  a w a rd  m u s t be se t aside 
because th e  u m p ire  h a d  n o  p ow e r to  e xp o u n d  
w h a t he h a d  p u rp o s e ly  w r it te n  in  h is  o r ig in a l 
a w a rd . T h e  a r b i t r a to r  h a d  w r it te n  d o w n  e v e ry 
th in g  w h ic h  he in te n d e d , a n d  n o th in g  w h ic h  he 
h a d  n o t  in te n d e d , to  w r ite  d o w n  ; he h a d  th e re 
fo re  n o  ju r is d ic t io n  to  a lte r  h is  a w a rd . T h e re  
was no  “  e r ro r  a r is in g  fro m  an  a cc id e n ta l s lip  o r 
om iss ion  ”  w ith in  th e  m e an in g  o f sect. 7 (c) o f th e  
A r b it r a t io n  A c t  1889, w h ic h  enacts th a t  an 
a r b i t r a to r  h a d  p o w e r “  to  c o rre c t in  an  a w a rd  a n y  
c le r ic a l m is ta k e  o r e rro r a r is in g  fro m  an  a cc id e n ta l 
s l ip  o r o m iss io n .”  (K .  B . D iv .  C t.)  (R o w la t t  and  
M cC ard ie , J .J . )  Re S u th e rla n d  and  Co. and  
H an n e v ig  B r o th e rs ..............................................................  203

3. P ractice— A p p e a l— Case stated by a rb itra to r—  
A rb it ra to r  d es iring  case m a y  go back in  ce rta in  
events— C onsu lta tive  ju r is d ic t io n  o f  court— A r b i 
tra t io n  A c t 1889 (52 53 Viet. c. 49), ss. 7 and  19.
— A n  a w a rd  s ta te d  b y  an  a rb i t r a to r  fo r  th e  
o p in io n  o f th e  H ig h  C o u rt is n o t  a f in a l a w a rd  
s ta te d  in  accordance w ith  sect. 7 o f th e  A r b it r a 
t io n  A c t  1889, i f  on  th e  face  o f th e  a w a rd  i t  is 
a p p a re n t t h a t  in  th e  exercise o f th e  d u tie s  
o r ig in a lly  u n d e rta k e n  b y  h im  th e  a rb i t r a to r  
desires th a t  in  a c e rta in  e v e n t fu r th e r  o p p o r
tu n i t y  s h ou ld  be a ffo rd e d  fo r  th e  f in a l exercise 
o f h is  a u th o r ity .  Such an  a w a rd  is an  a w a rd  
s ta te d  fo r  th e  c o n s u lta tiv e  o p in io n  o f th e  c o u r t 
u n d e r sect. 19 o f th e  A c t.  A n  u m p ire  in  s ta t in g  
a specia l case a fte r  s ta t in g  c e rta in  fin d in g s  o f 
fa c t  a nd  conc lus ions o f la w  proceeded, “  The  
q u e s tio n  fo r  th e  o p in io n  o f th e  c o u r t is  w h e th e r 
u p o n  th e  tru e  c o n s tru c tio n  o f th e  c h a r te r-p a r ty  
a n d  th e  fa c ts  as s ta te d  b y  m e th e  decis ions a t 
w h ic h  I  h ave  a r r iv e d  are c o rre c t in  p o in t  o f 
law . I f  th e y  be c o rre c t, m y  a w a rd  is  to  s ta n d , 
b u t  i f  in c o rre c t in  a n y  p a r t ic u la r ,  I  desire  th a t  
th e  a w a rd  m a y  be re fe rre d  b ack  to  m e fo r  re 
assessm ent o f th e  dam ages due  in  accordance w ith  
th e  decis ion  o f th e  c o u r t .”  H e ld , (L o rd  P a rm o o r 
a n d  L o rd  C arson d isse n tin g ) th a t  th e  a w a rd  was 
n o t  f in a l and  n o  appea l la y  fro m  th e  dec is ion  o f 
th e  ju d g e  a t  th e  h e a rin g  o f th e  a w a rd . D ec is ion  o f 
th e  C o u r t o f A p p e a l (15 A sp . M a r. L a w  Cas. 134 ;
124 L .  T . R ep . 204 ; (1921) 1 K .  B . 87) a ffirm e d . 
(H ouse  o f L o rd s ) Re an  a rb itra t io n  between 
C. T . Cogstad and  Co. and  H .  N ew sum , Sons and
Co. L im i te d .............................................................................  369

See C arriage  o f  Goods, N o . 34.
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See P riz e , N o . 24.

B A IL H A C H E ,  J .
See C arriage  o f  Goods, N o . 1 ; S a le o f  Goods, N o . 3.

B A IL M E N T  O F  W R E C K .
See C o llis io n , N o . 15.

B A L L A S T , P E R M A N E N T , O F  C E M E N T . 
See C arriage  o f Goods, N o . 12.

B A L T IC  A N D  W H IT E  S E A  C H A R T E R  
See C arriage  o f Goods, N o . 19.

B A R R A T R Y .
See P rize , N o . 29.

B A T T L E  O F  J U T L A N D .
See P rize , N o . 28, 30.

B I L L  O F  L A D IN G .
See C arriage  o f Goods, N os. 4, 15, 18, 20, 28, 33.

B O O K IN G  S L IP .
See C arriage  o f  Goods, N o . 28.

B O T T O M R Y .
B o tto m ry  bond— M a r it im e  r is k — Voyage undefined in  

the bond— V a lid ity  o f  the bond— Co-ow nersh ip—  
W r it  o f  f i.  fa .— Seizure o f the s h ip  by the s h e r iff—  
A c tio n  in  re m — A rre s t by the M a rs h a l o f the 
A d m ira lty — Sale by the M a rs h a l— Necessaries men  
— E xe cu tion  creditors— P r io r it ie s .—-A  b o t to m ry  
b o n d  m u s t de fine  th e  voyage  o f w h ic h  th e  le n d e r 
u n d e rta ke s  th e  m a r it im e  r is k . A n  in s tru m e n t 
is  n o t  a b o t to m ry  b on d , n o tw ith s ta n d in g  th a t  the  
p a rt ie s  to  i t  describe  i t  as such, i f  i ts  te rm s  p ro v id e  
n o th in g  to  p re v e n t th e  le n d e r d e m a n d in g  re p a y 
m e n t a t  a n y  t im e , even befo re  th e  sh ip  has sa iled  
fro m  th e  p o r t  w he re  th e  b o n d  w as g iv e n , o r i f ,  b y  
le a v in g  u n d e fin e d  th e  t im e  w he n  re p a y m e n t sh a ll 
becom e due, i t  enables th e  le n d e r to  m a in ta in  a 
secre t m a r it im e  lie n  on  th e  sh ip  a t  h is  p leasure.
I n  d e te rm in in g  p r io r it ie s  be tw een  necessaries m en 
a n d  e x e c u tio n  c re d ito rs  fo r  w h o m  th e  s h e r iff has 
seized a sh ip  u n d e r a w r i t  o f f i .  fa . ,  th e  e x e c u tio n  
c re d ito rs  w i l l  be p re fe rre d  to  th e  necessaries m en, 
s ince th e  fo rm e r are secured c re d ito rs  fro m  th e  
t im e  o f se izure, w h ils t  th e  la t te r  have  o n ly  a c qu ire d  
a s e c u r ity  fo r  such sum s as th e y  m a y  becom e 
e n t it le d  to  u n d e r a subsequen t ju d g m e n t. A n  
A m e ric a n  s h ip , w h ic h  w as jo in t l y  ow ned  b y  tw o  
sets o f A m e ric a n  ow ners, w as seized b y  th e  s h e riff 
u n d e r a w r i t  o f f i .  fa .  in  e x e c u tio n  o f a ju d g m e n t 
recovered  in  th e  K in g ’s B e n ch  D iv is io n  a ga in s t 
one set o f ow ners. Soon a fte rw a rd s  she was 
a rres ted  b y  th e  M a rsh a l o f th e  A d m ir a l ty  a t  th e  
s u it  o f p a rt ie s  su in g  i n  rem  fo r  necessaries. O th e r 
necessaries m en  su bse q u en tly  com m enced p ro 
ceedings, . a nd  e ith e r  e ffec ted  a rre s t o r  en te red  
caveats. T h e  sh ip  was th e n  so ld  b y  th e  M a rsha l 
a c tin g  w ith  th e  consen t o f a ll  p a rtie s . A n  a c tio n  
was th e n  com m enced  a ga in s t h e r b y  p a rt ie s  c la im - 
i n "  to  be ho lde rs  o f a b o t to m ry  bon d . T h e  b on d  
n a d  been g iv e n  b y  th e  m a s te r some m o n th s  p re 
v io u s ly  in  o rd e r to  p ro v id e  fu n d s  to  free  h is  vessel 
f ro m  a rre s t u n d e r w h ic h  she th e n  la y . B y  th e  
te rm s  o f th e  bon d , w h ic h  described  its e lf  as a 
b o t to m ry  b o n d , th e  m a s te r agreed “  to  b o n d  and 
lie n  th e  sh ip  ”  in  th e  a m o u n t advanced , th e  
lenders  “  to  have  abso lu te  lie n  u po n  th e  vessel 
u n t i l  th e  sa id  lo a n  is  re p a id ,”  a n d  u n d e rto o k  to  
d ra w  no  o th e r  b o n d  o n  th e  sh ip  w ith o u t  th e  co n 
sent o f th e  lenders. I n  an  a c tio n  on  th is  b on d
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S*e e x e c u tio n  c re d ito rs  u n d e r th e  ju d g m e n t in  th e  
fa n g ’s B e n ch  D iv is io n  in te rv e n e d . H e ld , th a t  
l h is  b o n d  was v o id . N o  t im e  was fix e d  fo r  re p a y - 
J^ent. T h e  lo a n  w as th e re fo re  re pa ya b le  on  
Rem and, a n d  th e re  was n o th in g  in  th e  docum en ts  
e p re v e n t th e  p la in t i f fs  d e m a n d in g  re p a y m e n t 
©fore th e  sh ip  sa ile d  fro m  th e  p o r t  w he re  th e  

bond w as g ive n . N o r  w as th e re  a n y th in g  to  
P re ven t th e m  fro m  a llo w in g  th e  lo a n  to  ru n  on 
in d e fin ite ly  and  m a in ta in in g  a m a r it im e  l ie n  on 
l ne s h ip  a ll  th e  t im e . T h e  e x e c u tio n  c re d ito rs  
a.nd t'h® necessaries m en  w h o  h a d  es ta b lish ed  th e ir  
n g h t in  rem  w ere , th e re fo re , e n t it le d  to  th e  p ro 
ceeds o f th e  sale. A s  be tw een  these c la im a n ts , he ld  
. t he s h e r iff c o u ld  e ffe c tu a lly  seize th e  shares 
f11 a / 0re '^ n  s h ip , to  w h ic h  n o  s ta tu to ry  re s tr ic t io n  
0 tn e  c o n tra ry  a p p lie d , in  th e  same w a y  th a t  he 

cou ld  seize an  u n d iv id e d  share in  a n y  o th e r  c h a t te l ;
n t  th a t ,  on  th e  o th e r  h an d , se izure b y  th e  s h e riff 

tb  n °^  ^ P ^ v e  th e  M a rsh a l o f h is  p o w e r to  a rre s t 
he s h ip , since b o th  w ere a lik e  th e  se rvan ts  o f th e  

c o u rt. I t  fo llo w e d  th a t  th e  e x e c u tio n  c re d ito rs  
Were secured c re d ito rs  fro m  th e  m o m e n t o f se izure ; 
ns such th e y  o u g h t to  e n jo y  p r io r i t y  to  th e  neces
saries m en w ho  h a d  o n ly  o b ta in e d  a  s e c u r ity  fo r  
sum s to  w h ic h  th e y  m ig h t becom e e n t it le d  u n d e r 
a 8V ^sequen t ju d g m e n t. T h e  ru le  o f th e  
A d m ira l ty  C o u r t t h a t  necessaries m e n  shared  in  

he proceeds o f a sale p a r i  passu  w ith o u t  rega rd  
°  th e  dates o f a rre s t a n d  ju d g m e n t s h o u ld  n o t  be 

e x tended  to  in c lu d e  e x e c u tio n  c re d ito rs . T h e  
shares h e ld  b y  those  ow ners  a ga in s t w h o m  ju d g 
m e n t h a d  been signed in  th e  K in g ’s B e n ch  D iv is io n  
w ere, th e re fo re , o rde re d  to  be p a id  o u t  to  th e  
® xecu tion  c re d ito rs . T h e  shares h e ld  b y  th e  o th e r 
owners w ere  o rde re d  to  be p a id  o u t to  th e  neces
saries m en, ra n k in g  p a r i  passu. ( H i l l ,  J .)  The  
Jam es W . E lw e l l . ...................................................; ............ 418

B O U N T Y .
See P r iz e , N o . 28.

B R O K E R .
See C arriage  o f Goods, N o . 32.

B U Y E R ’S R IG H T  T O  R E J E C T .
See C arriage  o f Goods, N o . 33.

l  C A N A D A .
Quebec Harbour-^—C orp o ra tion  o f p ilo ts — Leg is la tive  

au thority -—B r it is h  N o r th  A m e ric a  A c t  1867 (30 dc 
. L  Vfct. c. 3), ss. 91-92— C anada S h ip p in g  A c t 
R ev ise d  Statutes o f  C anada, 1906, s. 123— 4 <Sc 6 
Z * ° ' 5, c. 48, ss. 1, 2, 3 (S ta t. o f C an .).— The 
©spondent c o rp o ra tio n , w h ic h  consis ts  o f licensed 

th  ® a rk o u r  o f Quebec and  b e low , sued
e f i r s t  a p p e lla n t, a  p i lo t  a n d  a  m e m be r o f th e  

c o rp o ra tio n , to  re cove r a su m  earned  b y  h im  fo r  
services o f a p i lo t  o f th e  h a rb o u r d u r in g  the  
season o f n a v ig a tio n  o f 1917. T h e  d e fe nd a n t 
p leaded th a t  u n d e r 4 &  5 Geo. 5, c. 48 (S ta t. o f 
a r ? ‘ vl he Was e n t it le d  to  re ta in  fo r  h is  o w n  use 

^ d  b e n e fit th e  a m o u n t o f h is  ea rn ings o ve r a nd  
a ove such sum  as m ig h t be re q u ire d  fo r  th e  p ilo ts ’ 
Pension fu n d . H e ld , th a t  th e  p ow e r co n fe rre d  
on  th e  c o rp o ra tio n  b y  23 V ie t . c. 123 (S ta t. o f 
j^an.), to  dem a n d  p ilo t  dues a nd  to  c a ll on  p ilo ts  
o h an d  o ve r th e ir  ea rn ings as rece ived  w as e x t in 

gu ished b y  4 &  5 Geo. 5, c. 48, ss. 1, 2, 3 (S ta t.
Can.). T h e  D o m in io n  L e g is la tu re  h ad  p ow e r 

n de r th e  B r i t is h  N o r th  A m e ric a  A c t  1867, s. 91, 
ead 10 (N a v ig a t io n  and  S h ip p in g ), to  e nac t 

t  WS . W ith  re ga rd  to  p ilo ta g e , a lth o u g h  th e y  
renched  u p o n  th e  p ro p e r ty  and  c iv i l  r ig h ts  in  a 

P rov ince . O n  th e  q u e s tio n  w h e th e r th e  c o r
p o ra t io n  was s t i l l  e n t it le d  to  dem a n d  fro m  a 
p i lo t  a c o n tr ib u t io n  to  th e  p ilo ts ’ pens ion  fu n d  

L o rd s h ips  expressed n o  o p in io n . J u d g m e n t 
27 |Ve ^ o u r t  o f K in g ’ s B e n ch , re p o rte d  Q. R ep.

409, reversed. ( P r iv y  C o u n c il.)  Paquet 
th af } ° ^ er v * C orp o ra tion  o f P ilo ts  fo r  and  below 
J}e H a rb o u r o f Quebec ; A tto rney-G enera l fo r  
C anada, In te rve n e r ............................................................ 105
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2. B r it is h  m aster's certificate— S uspension o f c e rti
fica te— W reck C om m issioner's  C ourt— C a n a d ia n  
procedure— S h ip p in g • C asualties a nd  A ppea ls  
and  R ehearing  R ules  1907, r r .  22, 3, 12— M e r 
chant S h ip p in g  A c t 1894 (57 &  58 Viet. c. 60),
8. 470— C anada S h ip p in g  A c t  1908 (7 dc 8 E dw .
7, c. 65), s, 36.— T h e  c e rtif ic a te  o f  a B r i t is h  
m a s te r w as suspended b y  a W re c k  C om m is 
s ion e r’s C o u rt s i t t in g  a t M o n tre a l. T h e  m a s te r 
appea led  on  th e  g ro u n d  (in te r  a lia )  th a t  th e  
p rocedu re  u n d e r th e  C anada S h ip p in g  A c t  1908, 
s. 36, was n o t  co ns is te n t w ith  th e  r ig h ts  to  w h ic h  
a B r i t is h  m a s te r is e n t it le d  u n d e r th e  M e rc h a n t 
S h ip p in g  A c t  1894, s. 470, sub-s. 4, a nd  th e  
S h ip p in g  C asua lties and  A p p ea ls  a n d  R eh e a rin g  
R u les  1907, r r .  3 and  12. H e ld , th a t  th e  r ig h ts  
o f B r i t is h  sh ipm as te rs  in  a  C anad ian  W re c k  
C om m iss ione r’ 8 C o u rt are to  be d e te rm in e d  b y  
cons id e rin g  w h e th e r th e  C anad ian  s ta tu te s  d im in 
ish  th e  r ig h ts  assured to  th e m  b y  B r i t is h  leg is 
la t io n . T h e  sa feguards p ro v id e d  fo r  th e  in te re s ts  
o f sh ip m a s te rs  b y  th e  M e rc h a n t S h ip p in g  A c t  
a nd  th e  ru le s  m ade  th e re u n d e r are in  n o  w a y  
d im in is h e d  b y  sect. 36 o f th e  C anada S h ip p in g  
A c t  1908. B u t  as in  th is  case th e  W re c k  C om 
m iss io n e r’ s C o u rt had  n o t  co m p lie d  w ith  th e  
p ro v is io n s  o f sect. 36, th e  dec is ion  m u s t be 
quashed a nd  th e  m a s te r’ s c e rtif ic a te  re s to red  to  
h im . (A d m . D iv is io n a l C o u rt, S ir  H e n ry  D u k e , P . 
a nd  H i l l ,  J .)  The C h e ls to n ...................................... .. 158

C A N C E L L A T IO N .
See Sale o f  Goods, N o . 1.

C A P T O R .
See P rize , N o . 33.

D u t y  o f , to  I n s u r e .
See P rize , N o . 30.

C A P T U R E .
See P rize , N os. 6, 17, 34.

C A R G O .
See P r iz e , N o . 2.

D a m a g e d  o n  Sh ip m e n t .
See C arriage  o f Goods, N o . 20.

C A R R IA G E  O F  G O O D S.
1. C ha rte r-p a rty— Prescribed route— R efusa l o f

m aster to fo llo w — E rro r  o f jud g m e n t— B reach o f 
charte r-pa rty .— B y  a c h a r te r-p a r ty  d a te d  th e  
8 th  A p r i l  1916, fo r  a vo yag e  fro m  L iv e rp o o l t© 
A rch an g e l, i t  was p ro v id e d  b y  clause 9 th a t  th e  
m a s te r w as to  p rosecu te  h is  voyage  w ith  th e  
u tm o s t d is p a tc h , and  b y  clause 14, th a t  a ll  losses 
a n d  dam ages occasioned b y  “  neg ligence, d e fa u lt 
o r  e r ro r  o f ju d g m e n t o f th e  p ilo t ,  m a s te r, o r 
crew , o r o th e r  se rvan ts  o f th e  ow ners  in  th e  
m a na g e m en t o r n a v ig a tio n  o f th e  s team er were 
to  be a b s o lu te ly  excep ted . T h e  vessel sa iled  
fro m  L iv e rp o o l on  th e  2 6 th  Sept. 1916 and  a rr iv e d  
a t  H o n n in g s v a a g , in  th e  n o r th  o f N o rw a y . F ro m  
th e re , o w in g  to  th e  d ange r o f G e rm an  subm arines, 
a specia l ro u te  to  A rc h a n g e l w as p resc rib e d  b y  th e  
B r i t is h  A d m ira l ty  and  th e  N o rw e g ia n  W a r  In s u r 
a nce  A sso c ia tio n  ; th e  m a s te r, how e ve r, a fte r  
w a it in g  som e days, dec ided  to  proceed b y  a n o th e r 
ro u te  and  reached  V a rd o e  o n  th e  11 th  O ct. 1916. 
S u b seq u en tly  th e  c rew  re fused  to  c o n tin u e  th e  
voyage  t o  A rc h a n g e l o w in g  to  re p o rts  as to  th e  
presence o f a h o s tile  s u b m a rin e , a nd , in  s p ite  o f 
th e  ch a rte re rs ’ p ro te s ts , th e  voyage  w as a ba n 
doned  and  th e  cargo d ischarged . T h e  c la im  o f 
th e  ow ners fo r  th e  h ire  and  o f th e  ch a rte re rs  fo r  
dam ages fo r  b reach  o f th e  c h a r te r-p a r ty  w ere 
re fe rre d  to  a rb it ra t io n . T h e  u m p ire  fo u n d  th a t  
th e  m a s te r in  re fu s in g  to  fo llo w  th e  p rescribed  
ro u te  was g u i l ty  o f a g rave  e rro r  o f ju d g m e n t, 
and  th a t  in  fa i l in g  to  sa il he h a d  c o m m itte d  a 
b reach  o f clause 9 o f th e  c h a r te r-p a r ty , and  he 
aw arded  th e  ch a rte re rs  dam ages fo r  th is  b reach. 
H e ld , th a t  th e  dec is ion  o f th e  m a s te r n o t  to
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fo llo w  th e  p resc rib e d  ro u te  was an  e rro r  o f 
ju d g m e n t as to  ro u te , a nd  n o t  a n  e r ro r  o f 
ju d g m e n t “  in  th e  m a na g e m en t o r  n a v ig a tio n  ”  
o f th e  steam er, and  th a t  c o n se q u e n tly  th e  ow ners 
w ere n o t p ro te c te d  b y  th e  e x c e p tio n s - in  clause 14 
o f th e  c h a r te r-p a r ty . A w a rd  u p h e ld . (B a il-  
hache, J . )  Owners o f  the S team ship  L o rd  v . 
N ew sum  ..................................................................................

2. C h a rte r-p a rty— D em urrage— E xce p tion  in  oases 
o f  44 accidents o r other h indrances beyond ch a r
terers' contro l ” — M a r t ia l  law — E ju s d e m  generis 
ru le .— I n  Sept. 1914 th e  de fe nd a n ts  ch a rte re d  th e  
p la in t i f fs ’ vessel fo r  a voyage  to  P o r t  N o llo th ,  in  
Cape C o lony. T h e  vessel d u ly  a r r iv e d  a t P o r t  
N o llo th  a nd  m ade  re a d y  to  d ischarge. O w ing , 
how eve r, to  th e  fa c t th a t ,  on  h e r a r r iv a l ,  th e  p o r t  
was u n d e r G o v e rn m e n t c o n tro l and  was be ing  
used fo r  d ise m b a rk in g  tro o p s  a nd  w a r  m ateried  
fo r  a n  e x p e d it io n a ry  fo rce  w h ic h  w as b e in g  sent 
to  G e rm an  S o u th -W e s t A fr ic a , th e  ch a rte re rs  were 
u n a b le  to  d ischa rge  h e r u n t i l  e ig h ty -s ix  d ays ’ 
d em u rra g e  had  e x p ire d . The  c h a r te r-p a r ty  co n 
ta in e d  th re e  “  e x c e p tio n  ”  clauses. T h e  f i r s t  
d e a lt w ith  th e  ch a rte re rs ’ o b lig a t io n  to  loa d  ; 
th e  second was th e  u sua l e x c e p tio n  clause co n 
ta in in g , in te r  a lia ,  44 th e  K in g ’s enem ies ”  and  
44 re s tra in t  o f p rinces a n d  ru le rs  ”  ; th e  th i r d ,  
w h ic h  was d ire c te d  to  th e  u n lo a d in g  o f th e  cargo, 
e xcep ted  th e  c h a rte re r fro m  h is  l ia b i l i t y  to  p a y  
d em u rra g e  “  in  cases o f s tr ik e s , r io ts ,  lo c k -o u ts , 
la b o u r d is tu rb a n ces , tra d e  d isp u te s , acc iden ts , 
a n d  o th e r  h ind rances  b e yo n d  th e  c h a rte re r ’s 
c o n t ro l. ”  T h e  de fe nd a n ts  re lie d  u po n  th e  excep 
tio n s  c o n ta in e d  in  th e  second a n d  th i r d  clauses. 
H e ld , th a t  th e  second clause, f ro m  i ts  p o s it io n  in  
th e  c h a r te r-p a r ty , f ro m  i ts  express w o rd s , a nd  
fro m  th e  fa c t th a t  th e  o b lig a t io n s  o n  th e  c h a r
te re rs  w ere s p e c ific a lly  l im ite d  b y  th e  o th e r  tw o  
clauses, d id  n o t  a p p ly  to  th e  ch a rte re rs ’ o b lig a 
t io n  to  u n lo a d  th e  vessel ; as to  th e  th i r d  clause, 
th e  G o v e rn m e n t c o n tro l c o u ld  n o t  be sa id  to  be 
a n  a cc id e n t, a n d  th e  “  o th e r  h in d ra nce s  b eyo n d  
th e  ch a rte re rs ’ c o n tro l ”  m u s t be co ns tru ed  
ejusdem  generis w ith  th e  n am ed  44 e x c e p tio n s .”
T h e  d e fe nd a n ts  th e re fo re  fa ile d . (G reer, J .)  
Aktiese lskabet F ra n k  v . N am a q u a  Copper C om 
p a n y  L im ite d  ........................................................................

3. C ha rte r-p a rty— E n g lis h  contract— F re ig h t p a y 
able in  S p a in — P a ym en t o f  p a r t  o f  fre ig h t 
i lle g a l by S p a n ish  law — Im p lie d  cond itio n —
M u tu a l in a b i l i ty  to p e rfo rm — C o n flic t o f laws__
44 R estra in t o f  p rinces  ” — M u tu a l exception.— A n  
E n g lis h  f i rm  ch a rte re d  a Spanish  vessel fro m  
S pan ish  ow ners to  c a rry  a ca rgo  o f ju te  to  
S p a in . T h e  c h a r te r-p a r ty , w h ic h  w as in  
E n g lis h , m ade  in  L o n d o n  in  c h a rte re r ’s usua l 
fo rm , p ro v id e d  th a t  p a r t  o f th e  fre ig h t sh ou ld  
be p a id  b y  th e  ch a rte re rs  in  L o n d o n  w hen  the  
vessel sa iled , a n d  th e  ba lance a t  th e  p o r t  o f d is 
charge  in  S p a in , b y  th e  rece ive rs  o f th e  cargo, 
w ho  were S pan ia rds . I t  co n ta in e d  clauses te r 
m in a t in g  th e  l ia b i l i t y  o f th e  ch a rte re r o n  s h ip 
m e n t o f  cargo, e x c e p t fo r  th e  p a y m e n t o f 
f re ig h t ,  a nd  e x c e p tin g  ( in te r  a lia )  44 re s tra in ts  o f 
p r in c e s .”  T h e re  was also a clause s u b m it t in g  
d isp u te s  to  a rb it ra t io n  in  L o n d o n . W h e n  the  
vessel a r r iv e d  a t th e  p o r t  o f d ischa rge  th e  
ba lance o f f re ig h t p ay a b le  w as, o w in g  to  f lu c tu a 
t io n s  in  th e  ra tes  o f exchange, in  excess o f th e  
a m o u n t f ix e d  b y  a decree o f th e  Spanish  C om 
m iss io n  o f S upp lies . T h e  decree was issued on 
th e  d a y  p re v io u s  to  th a t  on w h ic h  th e  c h a rte r-  
p a r ty  was da ted . T h e  decree, w h ic h  was s h o r t ly  
a fte rw a rd s  c o n firm e d  b y  R o y a l P ro c la m a tio n , 
s u b je c te d  to  p e n a ltie s  persons p a y in g  o r re ce iv in g  
f re ig h t  fo r  ju te  in  excess o f th e  specified  ra te .
T h e  receivers re fused  p a y m e n t in  excess o f th e  
ra te  f ix e d  b y  th e  decree. T h e  sh ipow ne rs  sued 
th e  c h a rte re rs  fo r  th e  ba lance. H e ld , th a t  
th e  c h a r te r-p a r ty  was an  E n g lis h  c o n tra c t and  
th a t  th e  ch a rte re rs  w ere lia b le  fo r  th e  balance 
o f th e  f r e ig h t ; b u t  th a t  th e re  was an  im p lie d  
c o n d itio n  excus ing  th e  p a rt ie s  fro m  o b lig a tio n s  
w h ic h  n e ith e r  was ab le  le g a lly  to  fu l f i l .  The  
S pan ish  decree m ade  i lle g a l th e  p a y m e n t o r
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re c e ip t o f f re ig h t in  excess o f a c e rta in  fig u re  a t  
th e  p lace w here  th e  m a te r ia l p a r t  o f th e  co n 
t r a c t  was to  be p e rfo rm e d , a n d  th e  c h a rte re rs  
w ere th e re fo re  excused fro m  p a y in g  a n y  h ig h e r 
ra te . T h e  m u tu a l a p p lic a t io n  o f th e  e x c e p tio n  
44 re s tra in t  o f p r in ce s ,”  u p o n  w h ic h  B a ilh a c h e , J . 
h a d  in  p a r t  based h is  d ec is ion , n o t  cons ide red  b y  

19 th e  C o u rt o f  A p p ea l. A p p e a l d ism issed. F o rd  
v . Cotesworth  (23 L .  T . R ep . 165 ; L .  R ep . 5 Q . B .
544) and  C un n ing h am  v .  D u n n  (3 A sp . M a r. L a w  
Cas. 595 ; 38 L . T . R ep . 631 ; 3 C. P . D iv .  443) 
a pp ro ve d  a n d  fo llo w e d . (C o u rt o f A p p e a l.)  
R a l l i  B ro thers  v . C om pan ia  N a v ie ra  Sota y  A z n a r  33

4. C ha rte r-p a rty— T e rm in a tio n  o f h ire — Im p lie d
righ ts—-B reach  o f  charte r-pa rty— R eq u is it io n —  
T e rm in a tio n — 44 R estra in t o f  p rinces  ” — M easure  
o f  damages.— A  c h a r te r-p a r ty  p ro v id e d , in te r  a lia , 
fo r  th e  h ire  o f a ch a rte re d  vessel fo r  one c a le n 
d a r  m o n th  fro m  th e  da te  a t  w h ic h  i t  w as p laced  
a t  th e  d isposa l o f th e  ch a rte re rs , and  th a t  
th e re a fte r  h ire  was to  co n tin u e  a t  th e  same ra te  o f 
p a y m e n t u n t i l  d e te rm in e d  b y  fo u rte e n  d a ys ’ 
n o tic e  g iv e n  b y  th e  charte re rs . Some m o n th s  
la te r  th e  sh ipow ne rs  w ith d re w  th e  vessel fro m  
th e  serv ice  o f th e  charte re rs , c la im in g  a n  im p lie d  
r ig h t  to  te rm in a te  th e  c h a r te r-p a r ty  b y  reason
ab le  n o tice , w h ic h  th e y  sa id  th a t  th e y  had  g iven .
T h e  tu g  was th e n  re q u is it io n e d  b y  th e  G o v e rn 
m e n t, and  th e  sh ipow ne rs  con tended  fu r th e r  th a t  
th e  c h a r te r-p a r ty , i f  i t  was in  ex is tence  a t  th e  
tim e , was p u t  an  end  to  b y  th e  re q u is it io n  ; i f  
i t  was n o t p u t  an  end  to  b y  th e  re q u is it io n , 
th e y  re lie d  u po n  th e  e xce p tio n  o f 44 re s tra in t  o f 
p rinces ”  in  respect o f th e  p e r io d  u n d e r re q u is i
t io n . T h e  charte re rs  re p lie d  th a t  th e  c h a rte r 
w as s t i l l  in  ex is tence , b u t  th a t  th e  s h ip  was 
d e v ia tin g  w he n  th e  re q u is it io n  to o k  p lace  ; h e r 
ow ners  w ere n o t , th e re fo re , e n t it le d  to  re ly  u po n  
th e  excep tions . H e ld , th a t  th e  c h a r te r-p a r ty  
was to  co n tin u e  in  ex is tence  u n t i l  te rm in a te d  b y  
th e  ch a rte re rs , a n d  th a t  th e  sh ipow ne rs  h a d  no  
im p lie d  r ig h t  to  p u t  an  end  to  i t  b y  n o tic e  o r 
o the rw ise . N o r  was i t  ended  b y  th e  G o v e rn 
m e n t re q u is it io n , b u t ,  as th e  re q u is it io n  was 
w h o lly  u nconnec ted  w ith  th e  w ro n g fu l a c t o f  th e  
sh ipow ne rs , th e  q ue s tio n  o f th e  a p p lic a t io n  o f 

20 th e  e xcep tio n s  c o n ta in e d  in  th e  c h a rte r d id  n o t 
arise. O n  genera l g rounds dam ages w ere n o t  
aw a rded  fo r  th e  p e r io d  d u r in g  w h ic h  th e  vessel 
was u n d e r re q u is it io n . D a v is  v . O arre tt (1830,
6 B in g . 716) d is tin g u is h e d . D ic tu m  o f T in d a l,
C .J ., a t  p . 724, h e ld  n o t to  a p p ly . (R o w la t t ,  J .)  
E ll io t t  Steam  T u g  C om pany L im ite d  v . J o h n  
P ayne  and  Co.......................................................................... 78

5. C a rr ie r— Perishable goods— D e la y  in  tra n s it—  
S trik e  o f  ra ilw a y  employees— Sale by necessity 
— D u ty  o f  c a rr ie r to com m unicate w ith  owner 
o f  goods.— I n  Sept. 1918 th e  d e fe nd a n ts  con 
tra c te d  w ith  th e  p la in t i f f  to  c a r ry  to m a to e s  fro m  
Je rsey to  L o n d o n . The re  w as n o  f ix e d  p e rio d  
fo r  d e liv e ry . T h e  to m a toes  w ere d u ly  loa d e d  
on  b o a rd  th e  s team sh ip  C. a t  S t. H e lie r , b u t  
th e  vessel was w e a th e rb o u n d  th e re  fo r  a b o u t 
th re e  days. B y  th e  t im e  she a r r iv e d  a t  W e y 
m o u th  a s tr ik e  h a d  b ro k e n  o u t  a m ong  the  
d e fe n d a n ts ’ em ployees, in  consequence o f w h ic h  
cons ide rab le  d e la y  occurred  in  u n lo a d in g  the  
vessel, and  i t  becam e im po ss ib le  to  d is p a tc h  th e  
goods to  L o n d o n  b y  ra i l  fo r  an  in d e fin ite  tim e .
T h e  cargo was a lre a d y  in  b ad  c o n d it io n . N o 
a t te m p t was m ade  b y  th e  de fe nd a n ts  to  co m 
m u n ic a te  w ith  th e  ow ners and  in fo rm  th e m  o f 
th e  s ta te  o f th in g s  a t  W e y m o u th  a n d  o f th e  
c o n d itio n  o f th e  cargo. T h e  de fe nd a n ts  decided 
th a t  th e  best th in g  to  do  in  th e  c ircum stances was 
to  end e a vou r to  se ll th e  cargo as a w ho le  fo r th w ith ,  
a n d  th a t  was done. S a lte r, J . ( fo llo w in g  S im s  v . 
M id la n d  R a ilw a y  C om pany, 107 L .  T . R ep . 700 ;
(1913)' 1 K .  B . 103) he ld  th a t  th e  sale o f th e  
p la in t i f f ’ s goods was a breach  o f c o n tra c t to  c a rry  
th e  goods unless th e  d e fendan ts  c o u ld  s a tis fy  the  
c o u r t  th a t  i t  was c o m m e rc ia lly  im p ra c tic a b le  to  
co m m un ica te  w ith  th e  p la in t i f f  a nd  th a t  th e  sale o f 
th e  p la in t i f f ’s goods was re a lly  necessary. W h e th e r 
c o m m u n ic a tio n  w ith  th e  o w n e r is c o m m e rc ia lly
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p ra c tic a b le  o r  n o t m u s t depend  o n  th e  fa c ts  o f each 
case, b u t  i f  co m m u n ic a tio n  is  p h y s ic a lly  possib le  
W ith o u t d is p ro p o rt io n a te  expense, and  i f  th e re  is  
reason to  e xp e c t th a t  in s tru c t io n s  can be o b 
ta in e d  before  a f in a l d ec is ion  is m ade, th e n  th e  
c a rr ie r  m u s t a t  le a s t a t te m p t to  o b ta in  such 
in s tru c t io n s  before  he deals w ith  th e  goods o th e r
w ise th a n  u n d e r th e  express te rm s  o f th e  c o n tra c t 
o f ca rriage . H e  h e ld  on th e  fa c ts  th a t  th e  sale 
o f th e  p la in t i f f ’ s goods was a b reach  o f th e  co n 
t r a c t  o f ca rriage  a nd  a w ro n g fu l conve rs ion  o f 
th e  goods. H e ld , o n  appea l, th a t  th e  ju d g m e n t 
o f S a lte r, J . ( in f ra )  was r ig h t.  (C o u rt o f A p p e a l.)  
S p rin g e r  v . Great Western R a ilw a y  C o m p a n y . . . .  85

6. S h ip p in g  agents— O bliga tions— Loss o f  goods—  
P ilfe ra g e  —  In su ra n ce  —  L ia b i l i t y  o f the f o r 
w ard ing  agent.— I n  J u ly  1918 th e  p la in t i f f  f o r 
w a rd e d  to  th e  d e fe nd a n ts , w h o  w ere s h ip p in g  
agents, e ig h t bales o f c lo th  to  be sh ip p e d  to  a 
F re n ch  p o r t  a nd  thence  b y  r a i l  to  L y o n s . T h e  
d e fendan ts  u n d e rto o k  to  have  th e  goods in su re d  
a ga in s t p ilfe ra g e  d u r in g  t r a n s it  fro m  warehouse to  
w arehouse. T h e y  h e ld  an open p o lic y  o f insu rance  
u n d e r w h ic h  th e y  w ere ab le  to  decla re  th e  goods in  
q ue s tio n  and  o b ta in  th e  p ro te c tio n  o f th e  u n d e r
w r ite rs ’ u n d e rta k in g . The  defendan ts  m ade th e  
usua l a nd  p ro p e r a rrangem en ts  w ith  steam sh ips 
and  ra ilw a y s  fo r  th e  ca rriage  o f th e  goods in  
q ue s tio n  to  th e ir  d e s tin a tio n , a nd  also m ade p ro p e r 
a rrangem en ts  w ith  th e  u n d e rw rite rs  fo r  th e  in 
surance o f th e  goods d u r in g  tra n s it .  W h ile  th e  
goods w ere in  th e  c u s to d y  o f th e  F re n c h  C ustom s 
a u th o r it ie s  tw o  bales were los t, and  o n ly  s ix  bales 
reached th e ir  d e s tin a tio n . I t  was th o u g h t th a t  th e  
tw o  bales w ere s to len . The re  was no  evidence o f 
au y  neg ligence o r d e fa u lt on  th e  p a r t  o f th e  
de fe nd a n ts  h a v in g  caused th e  loss o f th e  goods. 
H e ld , th a t  th e  o b lig a t io n  im po se d  u p o n  the  
d e fendan ts  w as, n o t  to  c a rry  th e  goods, b u t  to  
u ia ke  a rrangem en ts  w ith  th e  ca rr ie rs , and  to  
m ake  such a rrangem en ts  as m ig h t  be necessary 
fo r  th e  in te rm e d ia te  steps in  th e  jo u rn e y  be
tw een  th e  d if fe re n t sets o f c a rr ie rs  and  o the rs  
w ho had  successive possession o f th e  goods. As 
to  th e  c o n tra c t to  insu re , th e  de fe nd a n ts  w ere 
o n ly  o b lig ed  to  p lace  th e  p la in t i f f ’s r is k  w ith  th e  
u n d e rw rite rs , fo r  whose subsequen t ac tion s  th e y  
were n o t responsib le . I n  d isch a rg in g  these o b lig a 
t io n s  th e  d e fendan ts  h a d  show n no  negligence. 
(R o w la t t ,  J .)  Jones v . E uropean  and  General 
Express C o m p a n y ................................................................. 138
Cesser o f  h ire  d u r in g  g round ing  o f s h ip  and  

consequent re pa irs— C onstruc tion  o f words  “  or 
other accident p reven ting  the w o rk in g  o f  the 
steamer ” — E ju sd e m  generis ru le .— A  ch a rte r- 
p a r ty  c o n ta in e d  a clause p ro v id in g  “  th a t  in  th e  
©vent o f loss o f t im e  fro m  de fic ie n cy  o f m en, 
o r ow ners ’ stores, b re a kd o w n  o f m a c h in e ry , o r 
dam age to  h u ll ,  o r  o th e r a cc id e n t p re v e n tin g  
th e  w o rk in g  o f th e  steam er, and  la s tin g  m ore  
th a n  tw e n ty - fo u r  consecu tive  hou rs , th e  h ire  
sh a ll cease fro m  th e  com m encem ent o f such loss 
o f t im e  u n t i l  she be a ga in  in  an  e ffic ie n t s ta te  to  
resum e h er serv ice  ; b u t  shou ld  th e  s team er be 
d r iv e n  in to  p o r t  o r  to  anchorage b y  stress of 
w ea th e r o r  fro m  a n y  a c c id e n t to  th e  cargo 
o r in  th e  e v e n t o f th e  s team er t ra d in g  to  sh a llo w  
h a rb o u rs , r iv e rs , o r  p o r ts  w here  the re  are bars 
causing  d e te n tio n  to  th e  s team er th ro u g h  
g ro u n d in g  o r  o th e rw ise , t im e  so lo s t and  e x 
penses in c u rre d  (o th e r th a n  re pa irs ) sh a ll be fo r  
c h a rte re rs ’ a cco u n t.”  T h e  s team er fo rm in g  th e  
s u b je c t o f th e  a w a rd  was ch a rte re d  in  A u g .
*916 to  lo a d  a t  S u n de rlan d  and  to  d ischarge a t 
a F re n ch  p o r t .  T h e  s team er was o rdered  b y  
th e  F re n c h  G o v e rn m e n t to  d ischarge a t  M arans, 
w h ic h  w as a safe p o r t  w ith in  th e  m ean ing  o f the  
c h a r te r-p a r ty . She a rr iv e d  a t M a rans R oads a t 
© p .m . on  th e  16th  O c t. 1916 a nd  w e n t ag round  
° u  s o ft c la y  w h ile  g o in g  u p  th e  r iv e r . She 
rem a ined  ag ro u n d  t i l l  1 p .m . on th e  2 4 th  O c t., 
and w as dam aged in  consequence. T h e  w o rk  o f 
re p a ir in g  began on  th e  8 th  N o v . and  las ted  fo r  
some t im e . T h e  h a rb o u r c o n ta in e d  n o  b a r 
w h ic h  w o u ld  cause d e te n tio n  th ro u g h  g ro u n d in g  
o r o the rw ise . T h e  a rb i t r a to r  aw a rded  th a t  h ire
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ceased (a) as fro m  6 p .m . on  th e  16 th  O c t. 1916 
t i l l  1 p .m . on  th e  2 4 th  O c t. 1916 a nd  (b ) d u r in g  
th e  t im e  occup ied  w h ile  th e  dam age to  the  
s team er consequent u po n  such g ro u n d in g  wss 
be ing  re pa ire d . H e ld  th a t  th e  ejusdem generis 
ru le  d id  n o t  a p p ly  so as to  re s tr ic t  th e  m e an in g  
o f th e  w ord s  “  o r  o th e r a cc id e n t p re v e n tin g  th e  
w o rk in g  o f th e  steam er,”  in  th e  clause in  ques
t io n ,  th e re  be ing  n o  com m on  o r d o m in a tin g  
fe a tu re  in  th e  specific  w ord s  c o n ta in e d  in  such 
clause, and  th a t  th e re fo re  th e  a w a rd  o f th e  
a rb i t r a to r  m u s t be u ph e ld . (M cC ard ie , J .)  
Steam ship  M a g n h ild , Owners o f , v . M c In ty re
Bro thers and  Co .....................................................................  107

8. R eq u is it io n  —  C ha rte r-p a rty  —  A cc iden t —  L ia 
b i l i ty  fo r  continuous h ire .— A  sh ip  was re q u is i
t io n e d  u n d e r c h a r te r-p a r ty  T . 99, b y  w h ic h  th e  
S h ip p in g  C o n tro lle r  was e n t it le d  to  m ake 
c e rta in  ded u c tio ns  fro m  th e  f re ig h t  in  th e  e v e n t 
o f  th e  voyage  be ing  p ro tra c te d  b y  th e  d e f ic i
encies o f th e  steam er. T h e  co n c lu d in g  sub 
section  o f th e  clause a llo w in g  these ded u c tio ns  
p ro v id e d  as fo llo w s  : “ I f  th ro u g h  a n y  a cc id e n t 
a n y  p a r t  o f th e  cargo o r b un ke rs  have  to  be 
d ischarged , th e  t im e  occup ied  in  d isch a rg in g  
and  re lo a d in g  same to  be d ed u c te d  fro m  th e  
h ire .”  I n  th e  course o f th e  voyage  t im e  was 
lo s t in  d isch a rg in g  and  re lo a d in g  on  a cco u n t o f 
a fire  w h ic h  b roke  o u t in  th e  cargo. T h e  fire  
c o u ld  n o t  be a t t r ib u te d  to  a n y  p a r t ic u la r  cause.
T h e  S h ip p in g  C o n tro lle r  c la im e d  th e  r ig h t  to  
m ake  th e  d ed u c tio ns . H e ld , th a t  th e  m ean ing  
o f “  a cc id e n t ”  depends u po n  th e  c ircum stances 
and  in te n t io n s  o f th e  p a rt ie s  concerned. A n  
a cc id e n t m a y  o r m a y  n o t arise fro m  n e g lig e n t 
o r w i l fu l  acts o r fro m  causes unconnected  w ith  
negligence o r w ron g d o in g . I n  th is  case the re  
was no  a cc id e n t in  th e  sense co n te m p la te d  b y  
th e  p a rtie s . E v e n  i f  th e  fire  h ad  been an a cc i
d e n t, th e  S h ip p in g  C o n tro lle r  m u s t s t i l l  have  
fa ile d , since i t  w o u ld  have  been a cc id e n t to  th e  
cargo, n o t  to  th e  sh ip . I n  a n y  e v e n t th e  S h ip 
p in g  C o n tro lle r  c o u ld  n o t succeed, since h ire  
runs c o n t in u o u s ly  in  fa v o u r  o f th e  s h ip o w n e r in  
th e  absence o f c le a r p ro v is io n s  to  th e  c o n tra ry .
T h e  p ro v is io n s  re lie d  upon  in  th is  case were 
am biguous. (M cC ard ie , J .)  D enho lm  L im ite d
v . S h ip p in g  C o n tro lle r .........................................................  141
N o t e .— Since reversed b y  C o u rt o f A p p e a l.— E d .

9. “  A lw a y s  a floa t ” — A longside  as custom ary—  
Custom  o f P o rt o f  Y a rm ou th— Custom  in c o n 
sistent w ith  term s o f charter.— A  c h a r te r-p a r ty  
p ro v id e d  fo r  a  vessel to  d e liv e r  t im b e r  a t Y a r 
m o u th  “  a lw a ys  a flo a t,”  th e  cargo to  be ta k e n  
fro m  a longside  a t th e  c h a rte re r ’s r is k  as cus
to m a ry . She c o u ld  n o t f lo a t w ith in  13 ft. o f th e  
s ide o f th e  q u a y , and  i t  was a c c o rd in g ly  neces
s a ry  to  e rec t s ta g in g  be tw een th e  sh ip  and  th e  
w h a rf. T h e  ca rgo  was th e n  c a rr ie d  fro m  the  
s h ip ’s s ide across th is  s ta g in g  and  s tacked  12ft. 
f ro m  th e  edge o f th e  q u a y . T h is  m e th o d  o f u n 
lo a d in g  fo llo w s  th e  cu s to m  o f th e  p o r t .  I n  an  
a c tio n  b y  th e  s h ip o w n e r in  th e  C o u n ty  C o u rt 
to  re cove r th e  cost o f c a rry in g  th e  t im b e r  fro m  
th e  s h ip ’s side to  th e  q u a y , and  o f e re c tin g  th e  
s ta g in g  o ve r w h ic h  i t  was c a rr ie d , i t  was he ld  
th a t  th e  cu s to m  o f th e  p o r t  was n o t  c o n s is te n t 
w ith  th e  te rm s  o f th e  c h a rte r. H e ld , th a t  
th is  ju d g m e n t w as r ig h t.  A lth o u g h  a cus tom  
m a y  be a d m itte d  to  show  th a t  d e liv e ry  fro m  
“  a longside  ”  need n o t  m ean  d e liv e ry  o ve r th e  
s h ip ’s r a i l ,  i t  d id  n o t  fo l lo w  th a t  th e  p lace  o f 
d e liv e ry  was th e  p lace  in d ic a te d  b y  th e  cus tom . 
J u d g m e n t o f th e  C o u rt o f A p p e a l in  H o lm a n  v . 
Wade (T im es  N ew spaper, M a y  11, 1877, s u p p le 
m e n te d  b y  fu r th e r  p a r t ic u la rs  fro m  th e  P u b lic  
R eco rd  O ffic e )fo llo w e d . (A d m . D iv is io n a l C o u rt,
S ir  H e n ry  D u k e , P . and  H i l l ,  J .)  The T u r id  155 
N o t e .— Since a ffirm e d  b y  H ouse  o f L o rd s , see 

N os. 10, 31 ( in f r a .).— E d .
10. C ha rte r-p a rty— Expense o f u n lo a d in g  tim ber—

“  Cargo to be taken fro m  alongside at char
terers' expense as custom ary  ” — Custom  o f
p o rt o f  Y a rm ou th— Custom  inconsis tent w ith  
term  o f charte r-pa rty .— B y  a c h a r te r-p a r ty  o f
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th e  1st. O ct. 1914 i t  was agreed betw een th e  
p la in t i f fs ,  th e  ow ners, a nd  th e  d e fe nd a n ts , th e  
ch arte re rs , th a t  th e  s te a m sh ip  T .  s h ou ld  lo a d  a 
ca rgo  o f t im b e r  a t  S o roka  fo r  ca rriage  to  Y a r 
m o u th  and  d e liv e r  the re  “  as o rde red , o r so near 
th e re u n to  as she m a y  s a fe ly  ge t, a lw ays  a flo a t ” ; 
and  th a t  th e  ca rgo  sh ou ld  be ta k e n  “  fro m  
a longside  th e  s team er a t c h a rte re r ’s r is k  a nd  
expense as c u s to m a ry .”  T h e  T . was o rde red  to  
d ischarge  a t  a p a r t  o f th e  q u a y  o ccup ied  b y  
th e  ch arte re rs , to  w h ic h  she was a lw a ys  a flo a t 
u n a b le  to  g e t n e a re r th a n  a b o u t 1 3 ft., and  th e  
ca rgo  was th e re  d ischa rged  b y  s tag ings  s lung  
fro m  th e  s h ip ’s s ide to  th e  q u a y , th e  s tevedore ’s 
m en  w o rk in g  in  tw o  gangs, one c a rry in g  th e  
t im b e r  to  th e  s h ip ’s ra i l  a n d  th e  o th e r  c a rry in g  
i t  ashore. I t  was p ro v e d  th a t  th e re  was a cus tom  
a t  th e  p o r t  o f Y a rm o u th  th a t  th e  w ho le  o f th is  
w o rk  sh o u ld  be done b y  and  a t  th e  cost o f th e  
sh ip . T h e  sh ipow ne rs  o b je c te d  th a t  th e  a lleged  
cu s to m  was in c o n s is te n t w ith  th e  te rm s  o f the  
c h a r te r-p a r ty , and  sued th e  ch a rte re rs  to  recove r 
th e  costs o f d ischarge  o v e r and  above th e  ra te  
fo r  d e liv e ry  a t  th e  s h ip ’s ra il .  H e ld , th a t  th e  
case was in d is tin g u is h a b le  fro m  H o lm a n  v . 
Wade (T im e s , M a y  11, 1877) and  th a t  th e  c o u r t 
w ere b o u n d  b y  th a t  case to  h o ld  th a t  th e  cus tom  
was in c o n s is te n t w ith  th e  c h a r te r-p a r ty  ; and  
th a t  th e  sh ipow ne rs  w ere e n t it le d  to  recove r 
fro m  th e  ch a rte re rs  th e  costs o f  d ischarge  o v e r 
and  above  th e  ra te  fo r  d e liv e ry  a t th e  s h ip ’s 
r a i l .  D ec is ion  o f th e  D iv is io n a l C o u rt (15 A sp .
M a r. L a w  Cas. 1 5 5 ; 123 L .  T . R ep . 587)
a ffirm e d . (C o u rt o f A p p e a l.)  The T u r i d ..............  184

Note.— Since a ffirm e d  b y  H ouse  o f L o rd s , see 
N o . 31 ( in f ra ) .— E d .

11. C h a rte r-p a rty  —  D ischarge o f cargo —  “  A s  
custom ary  ”  —  “  A rr iv e d  sh ip  ”  —  Commence
m ent o f  discharge— T im e  f ix e d  by charte r-pa rty  
— D e la y  in  f in d in g  berth— Discharge w ith  custo
m a ry  dispatch— Presence o f other sh ips .— In  
J u ly  1920 th e  p la in t i f fs ,  th e  owners o f the  
s te a m sh ip  N .,  ch a rte re d  th e  s team sh ip  to  the  
de fe nd a n ts  to  proceed to  th e  p o r t  o f N ., and , 
a fte r  lo a d in g  a  cargo, to  p roceed  to  Q ., a nd  the re  
d e liv e r  th e  cargo. A  clause in  th e  c h a rte r- 
p a r ty  p ro v id e d  th a t  th e  cargo was to  be d is 
charged  “  as c u s to m a ry ,”  a n d  th a t  th e  t im e  fo r  
d ischarge  s h o u ld  be co un ted  fro m  th e  f i r s t  h ig h  
w a te r  on o r a f te r  th e  a r r iv a l o f th e  s team sh ip  
a t  o r  o ff a d isch a rg in g  b e rth . T h e  s team sh ip  
a r r iv e d  a t  th e  p o r t  o f Q. a n d  was o ff h e r d is 
ch a rg in g  b e r th  a t  te n  o ’c lo c k  on  th e  m o rn in g  o f 
th e  5 th  J u ly  1920, and  th e  f i r s t  h ig h  w a te r a fte r  
h e r a r r iv a l  was a t 3.30 o ’ c lo ck  in  th e  a fte rn o o n  
o f th a t  d a y . There  were a n u m b e r o f o th e r 
sh ips in  th e  p o r t ,  w h ic h  h a d  a rr iv e d  before  the  
s te a m sh ip  N .,  and  w ere th e re fo re  e n t it le d  to  
p r io r i t y  o v e r th e  s team sh ip  N .  C onsequen tly  
th e  s team sh ip  N .  d id  n o t beg in  to  d ischarge u n t i l  
a b o u t th e  9 th  J u ly .  She was th e n  d ischarged  
w ith in  fo r ty -e ig h t  hours. T h e  p la in t i f f  c la im e d  
150i. dem urrage  as be ing  th e  a m o u n t due a t 2a. 
p e r gross to n  p e r d a y  fo r  th e  p e rio d  be tw een the  
7 th  J u ly  and  th e  11 th  J u ly ,  a c co rd in g  to  th e  
tonnage  o f th e  vessel, u n d e r a  p ro v is io n  in  th e  
c h a r te r-p a r ty  to  th a t  e ffec t. H e ld , th a t  th e  
e ffe c t o f th e  c h a r te r-p a r ty  was to  d e te rm in e  
w he n  th e  N .  becam e an  “  a r r iv e d  s h ip .”  T h e re 
a fte r  th e  de fe nd a n ts  w ere o n ly  b o u n d  to  do w h a t 
was reasonable  u n d e r e x is t in g  c ircum stances, 
such as th e  presence o f o th e r  sh ips  in  th e  p o r t .
T h e  d e fe nd a n ts , h a v in g  d ischa rged  w ith  cu s to 
m a ry  d is p a tc h  a fte r  securing  a s u ita b le  b e rth , 
w ere n o t  lia b le  fo r  dem urrage . (R oche, J .)  
Bargate Steam S h ip p in g  C om pany L im ite d  v . 
Penlee and  St. Ives Stone Q uarries L im ite d ..............  188

12. C h a rte r-p a rty  —  D ead-weight —  P erm anent 
ballast o f cement— “  Whole reach and  la w fu l 
burthen o f sh ip  ” — C a rry in g  capacity— “  C a rry 
in g  about 600 tons dead-weight w ih o u t guarantee  ”
— Rate o f  h ire .— T h e  s team sh ip  T . was described 
in  a c h a r te r-p a r ty  d a te d  th e  24 th  A p r i l  1917 as 
be ing  “  supposed to  c a rry  a b o u t 600 to n s , b u t  no
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gua ran tee  g iv e n  d ea d -w e ig h t on  B o a rd  o f T ra d e  
su m m er fre e b oa rd  in c lu s iv e  o f b u n ke rs .”  The  
ch a rte re rs  on  th e  same d a y  su b-ch a rte re d  the  
vessel b y  a  s u b -c h a rte r, d esc rib in g  h er th e re in  as 
“  c a rry in g  a b o u t 600 tons  d ea d -w e ig h t o n  B o a rd  
o f T ra d e  sum m er fre e b oa rd  in c lu s iv e  o f bunke rs  
w ith o u t  g u a ra n te e .”  A t  th e  t im e  w hen  th e  vessel 
was d e live re d  u n d e r th e  te rm s  o f th e  c h a rte r and  
th e  s u b -c h a rte r she had  some 100 to  150 to n s  o f 
h a rd  ce m en t f ix e d  in  h e r ho lds , w h ic h  reduced  
h e r to ta l  d ea d -w e ig h t c a p a c ity  to  a b o u t 497 tons. 
H e ld , (1) th a t  in  g iv in g  th e  w ho le  reach  and  
b u r th e n  o f th e  sh ip  as i t  e x is te d  a t th e  t im e  o f th e  
c h a rte r, th e  ow ners had  p e rfo rm e d  th e ir  covenan t 
th a t  th e  w ho le  reach  a nd  la w fu l b u r th e n  o f the  
sh ip  s h ou ld  be a t th e  c h a rte re rs ’ d isposa l ; and  
(2) th a t  th e  w ord s  “  w ith o u t  gua ran tee  ”  p ro te c te d  
th e  owners fro m  l ia b i l i t y  in  respect o f th e  d ea d 
w e ig h t c a p a c ity  be ing  s h o rt o f 600 tons . (D ec is ion  
o f R o w la t t ,  J . reversed .) (C o u rt o f A p p e a l.)  J a p y  
Freres and  Co. v . R . W. J . S u therland  and  Co ;
R . W . J .  S u the rland  and  Co. v . Owners o f the 
Steam ship T h o e g e r ..............................................................  198

13. S h ip p in g  and  fo rw a rd in g  Agents— Casual tra n s 
action— C ontract to collect and  lig h te r goods— N o  
express terms— U sua l terms— Loss o f goods by 
p ilfe rage— L ig h te rm a n 's  l ia b il i ty — Com m on ca rrie r.
— T h e  p la in t i f fs  e m p lo ye d  th e  d e fendan ts , w ho  
were s h ip p in g  a n d  fo rw a rd in g  agents, in  O ct. 1919, 
to  c o lle c t and  c a rry  a q u a n t i ty  o f goods, in c lu d in g  
t in ,  fro m  c e rta in  w ha rves w here  th e y  w ere ly in g  
to  a  sh ip  on  th e  Tham es. The  de fendan ts  were 
n o t  l ig h te rm e n  h a v in g  w ha rves and  barges o f th e ir  
ow n , and  n o th in g  was sa id  a b o u t th e  te rm s  on  
w h ic h  th is  lig h te ra g e  was to  be done, e xce p t th a t  
th e  d e fendan ts  w ere to  be p a id  a f la t  ra te  fo r  th e ir  
services. T h e  de fendan ts  e m p lo ye d  ca rte rs  to  
c a r t th e  goods fro m  th e  w ha rves  w here  th e  goods 
were ly in g  to  a w h a r f w h ic h  th e y  used u n d e r an 
a rran g e m en t w ith  th e  w h a r f ow ners, a nd  w h ic h  
th e y  described  in  th e ir  correspondence w ith  th e  
p la in t i f f  as “  o u r w h a r f.”  T h e y  th e n  e m p lo ye d  a 
f irm  o f lig h te rm e n  to  l ig h te r  th e  goods fro m  th e  
w h a r f to  th e  sh ip  in  th e  r iv e r . O w in g  to  th e  
w a tc h m a n ’s negligence a q u a n t i ty  o f th e  t in  was 
s to len . The  p la in t i f fs  c la im e d  to  re cove r th e  
va lu e  o f th e  s to len  goods. The  defendan ts  re lie d  
on  a cu s to m  th a t  a ll c o n tra c ts  fo r  lig h te r in g  goods 
in  th e  P o r t  o f L o n d o n  were s u b je c t to  th e  te rm s 
o f th e  L o n d o n  L ig h te ra g e  clause, w h ic h  e xem p ted  
lig h te rm e n  fro m  l ia b i l i t y  fo r  a n y  loss in  a n y  
c ircum stances w h a te v e r, how soever, w hensoever 
a n y  such loss m ig h t be caused, and  w h e th e r caused 
b y  negligence o r th e  w ro n g fu l a c t o r d e fa u lt o f 
th e  se rvan ts  o r agents o f th e  lig h te rm e n , o r o th e r 
persons fo r  whose acts th e  lig h te rm e n  w o u ld  
o the rw ise  be lia b le . T h e  tra n s a c tio n  was o f a 
casua l n a tu re , a nd  th e  d e fendan ts  d id  n o t a c t 
s t r ic t ly  as s h ip p in g  agents, b u t  w ere c o n tra c to rs  
to  e m p lo y  c a rrie rs  a t a ra te  w h ic h  in c lu d e d  th e ir  
o w n  re m u n e ra tio n . H e ld , th a t  no  express te rm s  
w ith  rega rd  to  lig h te ra g e  h a v in g  been a rranged, 
th e  d e fendan ts  m u s t be ta k e n  to  have been e m 
p lo ye d  on  th e  usua l fo rm s . T h e y  w ere, th e re fo re , 
e x e m p t fro m  l ia b i l i t y  fo r  loss b y  p ilfe ra g e , and  
th e  p la in t i f fs  co u ld  n o t recover. (R o w la t t ,  J .)  
L y n c h  B rothers L im ite d  v . E dw ards and  E a se . . . .  208

14. C ha rte r-p a rty— Cesser o f  h ire — “  O r other acc i
dent p reventing  the w o rk in g  o f the steamer ” —  
E ju sd e m  generis ru le — “  S ha llow  harbours , r ive rs , 
or p o rts , where there are bars ” — L ia b i l i ty  o f 
charterers fo r  h ire .— A  steam er was ch a rte re d  to  
loa d  a t  S un de rlan d  and  to  d ischarge  a t  a F re n ch  
p o r t .  The  F re n c h  G o v e rn m e n t o rdered  the  
s team er to  d ischarge a t M arans, w h ic h  was a safe

o r t  w ith in  th e  m e an in g  o f th e  c h a r te r-p a r ty , 
he a rr iv e d  a t  M a rans R oads a t  6 p .m . on the  

16th  O ct. 1916, and  g o t ag ro u n d  on  s o ft c lay  
w h ile  go ing  u p  th e  r iv e r . She rem a ined  a ground  
t i l l  1 p .m . on  th e  2 4 th  O ct. a nd  was dam aged in  
consequence o f th e  g ro u n d in g . R epa irs  began 
a b o u t th e  8 th  N o v . a nd  to o k  a conside rab le  tim e . 
The re  was no  b a r in  th e  h a rb o u r, r iv e r  o r p o r t .
B y  clause 12 th e  c h a r te r-p a r ty  p ro v id e d  : “  T h a t 
in  th e  e v e n t o f loss o f t im e  fro m  d e fic ie n cy  o f m en



ASPINALL’S MARITIME LAW CASES. X I

S U B J E C T S  O F  C A S E S .

PAGE

o r ow ners ’ stores, b re a kd o w n  o f m a c h in e ry , o r  
dam age to  h u l l  o r o th e r a cc id e n t p re v e n tin g  th e  
w o rk in g  o f th e  s team er a n d  la s t in g  m ore  th a n  
tw e n ty - fo u r  consecu tive  hou rs , th e  h ire  sha ll 
cease fro m  th e  com m encem ent o f such loss o f t im e  
u n t i l  she be aga in  in  an  e ffic ie n t s ta te  to  resum e 
h e r serv ice  ; b u t  sh ou ld  th e  s team er be d r iv e n  in to  
p o r t ,  o r  to  anchorage  b y  stress o f w ea th e r, o r  fro m  
a n y  a cc id e n t to  th e  cargo, o r in  th e  e v e n t o f th e  
s team er t ra d in g  to  sh a llo w  h a rb o u rs , r iv e rs  o r 
p o rts  w he re  th e re  are bars caus ing  d e te n t io n  to  
th e  s team er th ro u g h  g ro u n d in g  o r o th e rw ise , t im e  
80 lo s t a nd  expenses in c u rre d  (o th e r th a n  re pa irs ) 
sh a ll be fo r  ch a rte re rs ’ a c c o u n t.”  T h e  u m p ire  
fo u n d  th a t  h ire  ceased (o) as fro m  6 p .m . o n  the  
16 th  O c t. 1916 t i l l  1 p .m . o n  th e  2 4 th  O ct. ;
(b) d u r in g  th e  t im e  occup ied  fo r  re p a ir in g  th e  
dam age done to  th e  steam er. (M cC ard ie , J . 
a ffirm e d  th e  a w a rd .) H e ld , th a t  th e  ejusdem  
generis ru le  was n o t a p p lica b le  to  th e  w o rd s  “  o r 
o th e r a cc id e n t ”  in  th e  f i r s t  p a r t  o f clause 12, and  
th a t  those  w o rd s  in c lu d e d  a n y  a cc id e n t to  th e  
vessel p re v e n tin g  h er fro m  w o rk in g  fo r  m ore  
th a n  tw e n ty - fo u r  co nsecu tive  hours . (J u d g m e n t 
o f M cC ard ie , J . a ffirm e d  on  th is  p o in t.  B u t  h ® ^  
th a t  th e  w ords  “  w here  th e re  are ba rs  ”  in  th e  
la t te r  p a r t  o f clause 12 a p p lie d  o n ly  to  p o r ts , and  
n o t to  s h a llo w  h a rb o u rs  o r r iv e rs , and  th a t  as th e  
g ro u n d in g  w h ic h  caused th e  d e te n t io n  occurred  
w hen  th e  vessel w as tra d in g  to  a r iv e r ,  th e  t im e  
lo s t was fo r  ch a rte re rs ’ a ccou n t. J u d g m e n t o f 
M cC ard ie , J . (15 A sp . M a r. L a w  Cas. 107 ; 124
L . T . R ep . 1 60 ; (1920) 3 K .  B . 321) reversed. 
(C o u rt o f A p p e a l.)  Owners o f Steo,mship M a g n h ild
v . M c In ty re  B rothers and  Go........................................  230

15. F a ilu re  to de liver goods— B ills  o f la d in g —
14 Received fo r  sh ipm ent ” — Indorsees o f the b ills  
° f  lad in g — Several indorsees jo in  in  one w r it—  
A rre s t o f sh ip — Procedure— A d m ira lty  C ou rt A c t 
1861 (24 Viet, c 10), s. 6— C o lo n ia l C ourts o f 
A d m ira lty  A c t  1890 (53 &  54 V ie t. c. 77), s. 2, 
sub-s. 2 .— A  d o c u m e n t w h ic h  acknow ledges th a t  
goods have  been rece ived  fo r  s h ip m e n t b y  a nam ed 
vessel, o r  b y  some vessel be lo n g in g  to  n am ed  s h ip 
owners, does n o t on  th a t  g ro u n d  fa i l  to  be a b i l l  
o f la d in g  w ‘ th in  th e  m e a n in g  o f th e  B ills  o f L a d in g  
A c t  1855 (18 &  19 V ie t . c. 111). T h e  s a ilin g  sh ip  
A f. H .  loaded  a t  N ew  Y o rk  a cargo o f genera l 
n^orchandise fo r  ca rriage  to  S ydney . F . E . and  
Co., o f N ew  Y o rk , as agents fo r  th e  ch arte re rs , 
rece ived fo r  s h ip m e n t c e rta in  packages consigned 
to , am ong o th e r persons in  S yd n ey , th e  va rio u s  
responden ts. T o  each cons ignor th e re  w as issued 
a d ocu m e n t w h ic h  a cknow ledged  th e  re c e ip t o f 
th e  goods “  fo r  s h ip m e n t b y  th e  s a ilin g  sh ip
M .  H .  o r b y  some o th e r sh ip  ow ned  o r ope ra ted  
b y  “  c e rta in  lines o f vessels, to  be tra n s p o rte d  to  
S ydney , and  th e re  d e live re d  to  sh ip p e r’s o rder.
The  d ocu m e n t c o n ta in e d  references to  i ts e lf  as 
a 4‘ b i l l  o f la d in g  ”  a nd  was signed F . E . and  Co.
“  fo r  th e  m a s te r.”  T h e  goods, n o t  be ing  de live red  
u p o n  th e  a r r iv a l o f th e  M . H .  a t  S yd n ey , th e  
responden ts, w h o  w ere each indorsees o f one o f th e  
docum ents , issued a w r i t  i n  rem  a ga in s t th e  sh ip , 
c la im in g  se ve ra lly  to  recove r dam ages in  an  a c tio n  
lo r  n o n -d e liv e ry  o f goods u n d e r b il ls  o f la d in g , 
and  th e  sh ip  was a rres ted . The  a p p e lla n ts  th e re 
u p o n  to o k  o u t a sum m ons to  set aside th e  w r i t  
an d  b y  o rd e r a specia l case was s ta te d  fo r  th e  
o p in io n  o f th e  fu l l  c o u r t to  have  decided  (1) 
w h e th e r th e  S uprem e C o u rt in  its  A d m ira l ty  
J u r is d ic t io n  had  ju r is d ic t io n  to  h ea r th e  a c tio n ,
JJid (2) w h e th e r th e  p la in t i f fs  w ere p ro p e r ly  jo in e d .
H e ld  th a t  th e  docu m e n ts  w ere b il ls  o f la d in g  
w ith in  th e  m e an in g  o f sect. 6 o f th e  A d m ira l ty  
C o u rt A c t  1861 ; and  th a t  th e  jo in d e r  o f p la in t if fs ,  
an  o b v io u s ly  co n v e n ie n t course in  th e  p rese n t case, 
depended u p o n  ru le  29 o f th e  S uprem e C o u rt 
(A d m ira lty  J u r is d ic t io n ) , a nd , th a t  be ing  a m a tte r  
° f  p roce d u re , th e ir  L o rd s h ip s  w ere n o t d isposed to  
d if fe r  fro m  th e  decis ion  o f th e  S uprem e C o u rt, a nd  
the  case sh ou ld  proceed  to  t r ia l.  A c c o rd in g ly  th e  
^P peal w o u ld  be d ism issed. ( P r iv y  C ou n c il).
Rhe S h ip  M arlb o rou g h  H i l l  v . A le x . C ow an and  
Sons L im ite d  and  others .............................................. 163
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16. C ha rte r-P a rty— W a r risks— S tra n d in g  o f sh ip
— S a ilin g  in  convoy— “  Consequences o f
h os tilitie s  o r w a r lik e  opera tions .” — T h e  s te a m 
sh ip  I .  was a t  a ll  m a te r ia l t im e s  u n d e r 
re q u is it io n  b y  th e  A d m ir a l ty  u n d e r th e  te rm s  
o f th e  c h a r te r-p a r ty  T . 99. U n d e r th is  c h a rte r-  
p a r ty  th e  A d m ira l ty  w ere n o t  l ia b le  fo r  o rd in a ry  
risks  a t  sea b u t  u n d e rto o k  to  be l ia b le  fo r  r is k s  
fro m  a ll  “  consequences o f h o s t il it ie s  o r  w a r lik e  
o p e ra tio n s .”  T h e  I .  w as u n d e r o rders  to  sa il 
and  d id  s a il fro m  S a lon ica  to  T a ra n to  in  I t a ly .
She had  on  b o a rd  h o s p ita l stores fo r  th e  B r i t is h  
G o v e rn m e n t a n d  c a rr ie d  a few  B r i t is h  tro o p s  
a nd  officers. W h e n  n e a rin g  T a ra n to  she was 
n a v ig a te d  w ith o u t  l ig h ts , be ing  th e n  in  th e  w a r 
zone. She was escorted  b y  a  B r i t is h  des tro ye r.
N o  l ig h ts  on  shore w ere v is ib le  a nd  she was 
o rde red  b y  th e  co m m an d e r o f th e  d e s tro y e r to  
fo llo w  a p i lo t  e sco rt w h ic h  h a d  com e o u t  o f 
T a ra n to . T h is  o rd e r she co m p lie d  w ith ,  
a lth o u g h  w ith o u t  such an  o rd e r th e  m a s te r w o u ld  
n o t have  a tte m p te d  to  e n te r th e  p o r t .  A lm o s t 
im m e d ia te ly  a f te r  be ing  o rde red  to  fo llo w  th e  
p i lo t  escort th e  I .  lo s t s ig h t o f h e r l ig h ts  and 
was s tra n d e d  on  th e  rocks  ju s t  o u ts id e  th e  p o r t  
o f T a ra n to . H e ld , fo llo w in g  th e  dec is ion  o f th e  
H ouse  o f L o rd s  in  Oreen v . B r it is h  In d ia  Steam  
N a v ig a tio n  C om pany  (The M a tia n a )  (15 A sp .
M a r. L a w  Cas. 58 ; 123 L .  T . R ep . 721 ; (1921)
A . C. 104) th a t  th o u g h  th e  s tra n d in g  o f th e  I .  
to o k  p lace w h ile  she was be ing  n a v ig a te d  u n d e r 
w a r  c o n d itio n s  th e  dam age done to  h e r d id  n o t  
arise in  consequence o f w a r lik e  o pe ra tio ns , and  
th e  A d m ir a l ty  w ere n o t  l ia b le . The B r it is h  S team 
sh ip  C om pany  v . The K in g  (The Petersham ) (15 
A sp . M a r. L a w  Cas. 58 ; 123 L . T . R ep . 721 ; 
(1921) 1 A . C. 100) e xp la ine d . (M cC ard ie  J .)  
H a rr is o n s  L im ite d  v . S h ip p in g  C o n tro l le r . . ............  270

17. C ha rte r-p a rty  —  R equ is itioned  sh ip  —  T .  99 
(clause 25)— Cargo o f coal— F ire  in  cargo—
“  A cc iden t ” — W hether “  accident ”  l im ite d  to 
sh ip  or inc ludes cargo.— T h e  c o n c lu d in g  lines  
o f clause 25 (b ) o f th e  c h a r te r-p a r ty  T . 99 w h ic h  
p ro v id e s  th a t  “  i f  th ro u g h  a n y  a cc id e n t a n y  p a r t  
o f th e  ca rgo  o r b un ke rs  have  to  be d ischarged , 
th e  t im e  occup ied  in  d isch a rg in g  a nd  re lo a d in g  
th e  same is  to  be d ed u c te d  fro m  th e  h ire  ”  are 
n o t  l im ite d  to  an  a cc id e n t to  th e  sh ip  b u t  
in c lu d e  an  a cc id e n t to  th e  cargo. So h e ld  b y  
B ankes a n d  A tk in  L .J J .  (S c ru tto n  L .J .  d o u b t
in g ). J u d g m e n t o f M cC ard ie  J . (15 Asp.
M a r. L a w  Cas. 141 ; 124 L . T . R ep  378) reversed. 
(C o u rt o f A p p e a l.)  D enho lm  L im ite d  v . S h ip p in g  
C on tro lle r ............................................................................... 277

18. B i l l  o f lad in g — S hort de live ry— C la im  aga inst
sh ipow ner— M is ta k e — Onus o f p roo f— H ow  d is 
charged.— T h e  p la in t i f fs  c la im e d  fro m  th e
de fe nd a n ts , w h o  w ere sh ipow ne rs , dam ages fo r  
s h o r t d e liv e ry  o f a ca rgo  o f lin seed  fro m  A rg e n 
t in a . T h e  p la in t i f fs  sa id  th a t  th e y  d e liv e re d  on  
b o a rd  th e  d e fe nd a n ts ’ sh ip  a t  B uenos A y re s  
17,104 bags o f P la te  linseed  fo r  ca rria g e  to  
L o n d o n . T h e  de fe nd a n ts  b y  th e ir  b i l l  o f la d in g  
a nd  m a te ’s re ce ip ts  a d m itte d  th a t  th e y  rece ived 
th a t  n u m b e r o f bags on  b oa rd . T h e  de fe nd a n ts  
o n ly  d e liv e re d  16,948 bags in  L o n d o n . T h e  bags 
d e liv e re d  on  b o a rd  a t  B uenos A y re s  w ere ta l lie d  
b y  ta l ly m e n  on  b e h a lf o f b o th  th e  p la in t i f fs  
a nd  th e  d e fendan ts  ; and  as to  2,085 bags b y  
th re e  ta lly m e n . T h e  ta lly m e n  a ll  agreed as to  
th e  n u m b e r o f bags d e liv e re d  to  th e  s h ip , b u t  
an  e rro r  appeared  in  one ta l ly -b o o k  a n d  an 
a lte ra t io n  in  a no th e r. T h e  to ta l  a m o u n t a r r iv e d  
a t b y  th e  ta lly m e n  was accep ted  b y  th e  m a te  
fo r  th e  purpose  o f th e  m a te ’s re c e ip t a n d  was 
accepted as c o rre c t fo r  th e  purpose  o f in s e rtio n  
in  th e  b i l l  o f la d in g  signed  b y  th e  m aste r.
I t  was c lea r on 'th e  evidence  th a t  th e re  was no 
p o s s ib ility  o f loss b y  th e f t  o r  o th e rw ise  d u r in g  
th e  voyage . T h e  lea rned  ju d g e  th e re fo re  fo u n d  
th a t  i t  was p ro v e d  b eyo n d  a  reasonable  d o u b t 
th a t  a ll  th e  bags a nd  th e ir  co n te n ts  th a t  w ere 
rece ived  b y  th e  sh ip  fro m  th e  p la in t i f fs  a t  
B uenos A y re s  w ere d e liv e re d  b y  th e  sh ip  to  
th e  p la in t i f fs  in  L o n d o n  and  he he ld  th a t  a ll
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cases o f s h o r t d e liv e ry  tu rn e d  on  in ferences 
o f fa c t. A  p la in t i f f  c la im in g  dam ages fo r  
s h o r t d e liv e ry  m u s t p ro v e  h is  case and  i t  was 
p r im a  fa c ie  enough  to  e n t it le  h im  to  succeed i f  
he p ro v e d  th e  d e liv e ry  o f a  less n u m b e r o r 
w e ig h t o r m easure o f goods th a n  th a t  a d m itte d  
in  th e  b i l l  o f la d in g . T h a t  p ro o f p la ce d  th e  
onus o n  th e  s h ip o w n e r to  e s ta b lis h  th a t  th e  
n u m b e r, w e ig h t, o r  m easure a d m itte d  b y  th e  
b i l l  o f la d in g  w as w ron g . T h e  s h ip o w n e r m ig h t 
d ischa rge  th a t  onus b y  d ire c t ev idence  th a t  a 
m is ta k e  was m ade  b y  th e  ta l ly m e n  fro m  
whose ta llie s  th e  b i l l  o f la d in g  was m ade 
o u t  o r b y  in d ire c t  ev idence  p ro v in g  b eyond  
reasonab le  d o u b t th a t  none o f th e  goods were 
lo s t o r  s to le n  a fte r  re c e ip t a n d  th a t  he d e live re d  
a ll  th a t  he rece ived . I n  th is  case th e  d e fendan ts , 
th e  sh ipow ne rs , h ad  p ro v e d  b e yo n d  a ll  reasonable  
d o u b t th a t  th e y  h a d  d e liv e re d  a ll  th a t  th e y  
rece ived  a n d  th a t  th e re  m u s t have  been a 
m is ta k e  in  th e  ta l ly  a t  B uenos A y re s  a n d  in  
th e  b i l l  o f  la d in g  fig u re s  w h ic h  w ere th e  re s u lt 
o f th a t  ta l ly .  H e ld  on  appea l th a t  th e  lea rned  
ju d g e  h ad  f u l ly  a p p re c ia te d  th e  q ue s tio n  o f 
la w  w h ic h  g ove rned  th e  m a tte r  a n d  th a t  the re  
was no  g ro u n d  fo r  s e ttin g  aside h is  fin d in g s  
o f fa c t. (C o u rt o f  A p p e a l.)  S unday a nd  C om 
p a n y  v . S tra th  S team ship  C om pany L im i t e d .......... 280

19. C h a rte r-p a rty— B a lt ic  and  W h ite  Sea Conference 
U n ifo rm  T im e  C harte r (C lause  16)— Icebound p o rt 
— P o rt kept open by icebreakers— Dam age by 
fo rc in g  ice— “  N o r  sh a ll steamer be obliged to fo rce  
ice  ” — M anchester S h ip  C ana l— S h ip  unable to leave 
M anchester in  lig h t d ra ft— “  Good a nd  safe p o r t . " —
A  safe p o r t  is  a p o r t  to  w h ic h  a sh ip  can sa fe ly  g e t 
and  fro m  w h ic h  she can s a fe ly  re tu rn . B y  a 
c h a r te r-p a r ty  d a te d  th e  2 5 th  N o v . 1919 and  
m ade  on  th e  B a lt ic  and  W h ite  Sea C onference 
U n ifo rm  T im e  C h a rte r 1912 fo rm  th e  p la in t i f fs ’ 
s team er was ch a rte re d  a nd  i t  was p ro v id e d  th a t  
th e  s team er sh ou ld  be d e live re d  to  th e  ch a rte re rs  
a nd  s h o u ld  be e m p lo ye d  betw een good and  safe 
p o rts  o r places w ith in  th e  l im its  o f one B a lt ic  
ro u n d  w here  she co u ld  a lw a ys  sa fe ly  l ie  a flo a t, 
as th e  c h a rte re rs  o r th e ir  agents shou ld  d ire c t. 
O lause 16 o f th e  c h a r te r-p a r ty  p ro v id e d  th a t  “  th e  
s team er sh a ll n o t  be o rde red  to  . a n y
ic e b o u n d  p o r t  ”  o r  a n y  p o r t  “  w here  the re  is  r is k  
th a t  in  th e  o rd in a ry  course o f th in g s  th e  steam er 
w i l l  n o t be ab le  on  a cco u n t o f ice to  e n te r the  
p o r t  o r  g e t a fte r  lo a d in g  o r d isch a rg in g  n o r 
s h a ll th e  s team er be o b lig e d  to  fo rce  ice ”  ; shou ld  
th e  s team er be d e ta in e d  b y  a n y  o f th e  above causes 
su ch  d e te n t io n  s h ou ld  be fo r  ch a rte re rs ’ a ccoun t 
b u t  neve rthe less  “  i f  o n  a cco u n t o f ice th e  c a p ta in  
s h o u ld  cons ide r i t  dangerous to  re m a in  a t p o r t  
o f  lo a d in g  fo r  fe a r o f s team er be ing  fro ze n  in  
a n d  (o r) dam aged  he sh a ll have  l ib e r ty  (b u t n o t 
be o b lig e d ) to  sa il to  a co n v e n ie n t open p o r t  and  
a w a it  ch a rte re rs ’ fresh  in s tru c t io n s .”  T h e  
ch a rte re rs  o rde re d  th e  s team er to  proceed to  th e  
p o r t  o f A b o , w h ic h  p o r t  was k e p t open in  th e  
w in te r  b y  m eans o f ice-b reakers . W h ile  p ro 
ceed ing  to  A b o  th e  s team er e ncoun te red  ice. 
S om etim es she was ab le  to  fo rce  h e r w a y  th ro u g h  
w ith o u t  th e  a id  o f an  ice -b re a ke r, som etim es she 
tr ie d  a nd  fa ile d  ; b u t  e v e n tu a lly  w ith  th e  a id  o f 
a n  ice -b re a ke r she g o t th ro u g h  a n d  a r r iv e d  a t 
A b o . I n  th e  course o f h e r voyage  to  and  fro m  
A b o  she w as v e ry  se rio u s ly  dam aged  b y  th e  ice.
A f te r  lo a d in g  a  cargo a t  A b o  th e  ch a rte re rs  o rdered  
th e  s team er to  p roceed  to  M ancheste r. T o  reach 
th e  p o r t  o f M ancheste r th e  s team er h a d  to  proceed 
u p  th e  M anch e s te r S h ip  Canal. She was ab le  to  
pass th ro u g h  th e  cana l loaded  o n  h e r w a y  to  
M anch e s te r b u t  a f te r  she h ad  d ischa rged  h er 
ca rgo  a t  M anch e s te r h e r d r a f t  was such th a t  she 
c o u ld  n o t  p roceed  d o w n  th e  cana l a n d  c lea r th e  
b ridges  w ith o u t  c u t t in g  h e r m asts. I n  a c la im  
b y  th e  p la in t i f fs  a g a in s t th e  ch a rte re rs  fo r  b reach 
o f c h a r te r -p a r ty  B a ilh a c h e  J . h e ld  (1 ) th a t  
th e  ch a rte re rs  had  c o m m itte d  n o  b reach  o f th e  
c h a r te r-p a r ty  in  o rd e r in g  th e  s team er to  proceed 
to  A b o  because th a t  p o r t  b e in g  k e p t  open b y  
m eans o f ice -b reakers  was n o t an  ice -b o u n d  p o r t  
w ith in  th e  m e an in g  o f th e  c h a r te r-p a r ty  ; (2 ) th a t
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on  th e  tru e  c o n s tru c tio n  o f clause 16 o f th e  c h a rte r-  
p a r ty  th e  s team er was n o t b o u n d  to  fo rc e  h er 
w a y  th ro u g h  ice ; w h e th e r she a tte m p te d  to  
do  so res ted  in  th e  m a s te r’s d is c re tio n  ; th e re fo re  
th e  ch a rte re rs  w ere n o t  lia b le  fo r  th e  dam age 
su ffe red  b y  th e  s team er th ro u g h  e n c o u n te rin g  
ice  o n  th e  w a y  to  A b o  ; (3) th a t  M anch e s te r was 
n o t  a good  a n d  safe p o r t  w ith in  th e  m e an in g  o f 
th e  c h a r te r-p a r ty  because a safe p o r t  m e a n t a 
p o r t  to  w h ic h  a sh ip  c o u ld  sa fe ly  g e t a n d  fro m  
w h ic h  she c o u ld  sa fe ly  re tu rn . T h e  charte re rs  
th e re fo re  c o m m itte d  a breach  o f th e  c h a r te r-p a r ty  
in  o rd e r in g  th e  s team er to  M a nch e s te r a nd  were 
a c c o rd in g ly  lia b le  fo r  th e  expense o f c u t t in g  the  
m asts  to  enab le  h e r to  re tu rn  u n d e r th e  bridges 
o f th e  M ancheste r S h ip  Canal. H e ld  on  appea l 
(1) th a t  A b o  w as n o t an  ice -b o u n d  p o r t  w ith in  
th e  m e an in g  o f th e  c h a r te r-p a r ty  ; a n d  (2) 
( A tk in  L .J .  d o u b tin g )  th a t  th e  c h a rte re rs  h ad  
n o t  o rde red  th e  sh ip  to  a p o r t  on  h e r w a y  to  w h ic h  
she was o b lig e d  to  fo rce  ice ; a n d  th a t  th e re  h a d  n o t 
been a b reach  o f th e  c h a r te r-p a r ty  in  e ith e r  respect. 
J u d g m e n t o f B a ilh a ch e  J . ( in fra .) ; (1921) 1 K .B .
568 a ffirm e d . (C o u rt o f A p p e a l.)  L im e r ic k  Steam 
s h ip  C om pany L im ite d  v . W . H . S to tt a nd  Co.
L im ite d  ...................................................................................  323

20. B i l l  o f  la d in g — “  S h ipped  in  good order and  
co nd itio n  ” — “  W eight q u a lity  co nd itio n  u n kn o w n  ”
— Cargo damaged on sh ipm ent— Clean b il l  o f 
la d in g — E stoppel— S k ip p e r ac ting  as agent o f  the 
consignee— U ndertak ing  to in d e m n ify  the master.
— T h e  d e s c r ip tio n  “  sh ipped  in  good o rd e r and  
c o n d it io n  ”  w hen  i t  appears in  a b i l l  o f la d in g  re fers 
to  th e  o u tw a rd  c o n d it io n  a n d  appearance o f the  
goods. T h e  subsequen t d e s c r ip tio n  “  w e ig h t 
q u a l i ty  c o n d it io n  u n k n o w n  ”  re fe rs  to  th e  in te rn a l 
c o n d itio n  o f th e  goods n o t  v is ib le  to  th e  person 
w ho  s igns th e  b il l .  A  b i l l  o f la d in g  w h ic h  co n ta ins  
b o th  these expressions is n o t  th e re b y  c o n tra d ic to ry  
in  te rm s . T h e  p la in t i f fs  agreed to  purchase 
th ro u g h  A . and  th e  B . agency in  Sweden p o ta toes 
f.o .b . G o th e n b u rg , p a y m e n t to  be m ade on  s ign in g  
clean b il ls  o f la d in g . A . ch a rte re d  th e  D u tc h  
s a ilin g  vessel T . to  c a rry  some o f th e  po ta to es  to  
H u l l .  T h e  p la in t i f fs  su bse q u en tly  ra t i f ie d  th e  
c h a rte rin g  o f th e  T . t a nd  th e  po ta to es  w ere loaded 
u n d e r th e  s u p e rv is io n  o f A ., w h o m  th e  p la in t i f fs  
a u th o rise d  to  a c t fo r  th e m  in  c e rta in  m a tte rs  
connected  w ith  th e  stow age o f th e  cargo. The  
bags o f p o ta toes were b ro u g h t to  th e  sh ip  in  a 
w e t c o n d it io n , and  th e  fu l l  n u m b e r described in  
th e  b il ls  o f la d in g  was n o t loaded. T h e  m a s te r o f 
th e  T . a c c o rd in g ly  re fused to  s ign  c lean b il ls  o f 
la d in g . O n  th e  u n d e r ta k in g  o f th e  B . agency, 
g iv e n  w ith  th e  know ledge  a nd  a p p ro v a l o f A .,  to  
in d e m n ify  h im  a ga in s t l ia b il i t ie s  w h ic h  he m ig h t 
in c u r  th e re b y , and  a c tin g  u p o n  th e  adv ice  and  w ith  
th e  a p p ro v a l o f th e  ow ners ’ agents, he u lt im a te ly  
s igned  c lean  b il ls  o f la d in g  w h ic h  described  the  
ca rgo  as “  sh ip p e d  in  good o rd e r a nd  c o n d itio n  
. . . w e ig h t q u a l i ty  c o n d itio n  u n k n o w n .”
T h e reu p o n  p a y m e n t was m ade  b y  th e  p la in t i f fs  
in  G o th e n b u rg  in  accordance w ith  th e  te rm s  of 
sale. O n  th e  a r r iv a l o f th e  T . a t  H u l l  th e  w ho le  
o f th e  cargo was fo u n d  to  be dam aged. The  
p la in t i f fs  a c c o rd in g ly  a rres ted  th e  T . in  an  a c tio n  
fo r  dam age to  ca rgo  a nd  s h o r t d e liv e ry , co n 
te n d in g  th a t  th e y  w ere indorsees o f th e  b il ls  o f 
la d in g  w ith o u t  n o tic e  o f th e  c o n d itio n  o f th e  cargo, 
a n d  th a t  th e  de fe nd a n ts  w ere estopped  b y  th e  
adm iss ions c o n ta in e d  in  th e  b il ls  fro m  d e n y in g  
th a t  th e  cargo w as sh ipped  in  good  o rd e r and  
c o n d itio n . T h e  de fe nd a n ts  den ied  th a t  th e  
p la in t i f fs  were indorsees w ith o u t  n o tic e , say ing  
th a t  A . was th e  age n t o f th e  p la in t i f fs  and  th a t  
th e  p ro p e r ty  in  th e  goods passed to  th e  p la in t i f fs  
be fo re  s h ip m e n t. H e ld , th a t  A . was n o t th e  
age n t o f th e  p la in t if fs .  T h e  p la in t i f fs  w ere 
th e re fo re  indorsees o f th e  b il ls  o f la d in g  w ith o u t  
n o tic e , and  th e  p ro p e r ty  in  th e  po ta to es  the re fo re  
passed to  th e m  o n  th e  s ign in g  o f th e  b ills . The  
d e fendan ts  were th e re fo re  estopped  fro m  d en y in g  
as aga in s t th e m  th a t  th e  p o ta toes  w ere sh ipped  
in  good o rd e r a n d  c o n d itio n . T h e  d e s c rip tio n  
“  sh ipped  in  good  o rd e r a nd  c o n d it io n  ”  app lied  
to  th e  e x te rn a l c o n d it io n  o f th e  bags w h ich  was



ASPINALL’S MARITIME LAW CASES. x i i i

S U B J E C T S  O F  C A S E S .

PAGB
v is ib le  to  th e  m a s te r, and  was n o t  in  c o n tra d ic t io n  
w ith  th e  subsequen t w o rd s  “  w e ig h t q u a l i ty  co n 
d it io n  u n k n o w n .”  The  de fe nd a n ts  w ere lia b le  
fo r  th e  in ju r y  to  and  loss o f th e  p o ta to es . (S ir 
H e n ry  D u k e , P .) The T r o m p ......................................  338

21. T im e  cha rte r-p a rty  —  C onstruc tion  —  P aym ent 
m onth ly  in  advance— E xtens ion  o f charter beyond 
s tip u la te d  period— F ru s tra t io n  o f adventure— Effect 
on paym en t o f  h ire .— T h e  a p p e lla n ts  c h a rte re d  
fro m  th e  responden ts  a s team er fo r  fo u r  ca lendar 
m o n th s  u n d e r a c h a r te r-p a r ty , w h ic h  p ro v id e d  
th a t  th e  ch a rte re rs  s h ou ld  p a y  as h ire  a f ix e d  sum  
p er m o n th , a nd  p ro  ra ta  fo r  a n y  fra c t io n a l p a r t  
o f a m o n th  u n t i l  re -d e liv e ry  o f th e  s team er to  
ow ners as th e re in  s tip u la te d , p a y m e n t o f h ire  
to  be m ade m o n th ly  in  advance. P ro v is io n  was 
also m ade  fo r  re -d e liv e ry  o f th e  s team er a t  a 
U n ite d  K in g d o m  coa l p o r t .  S hou ld  th e  s team er 
be on  a voyage  a t  th e  e x p ira t io n  o f th e  p e rio d  
fix e d  b y  th e  c h a rte r, th e  ch a rte re rs  w ere to  have  
the  use o f th e  s team er a t  th e  ra te  a n d  o n  the  
c o n d itio n s  th e re in  s t ip u la te d  to  enab le  th e m  to  
com ple te  th e  voyage, p ro v id e d  a lw a ys  th a t  th e  
voyage  was re aso n a b ly  ca lc u la te d  to  be co m p le te d  
a b o u t th e  t im e  fix e d  fo r  th e  te rm in a t io n  o f th e  
c h a rte r. I n  th e  e v e n t o f a  b re a k d o w n  o f 
M a c h in e ry  o r o th e r  a cc id e n t p re v e n tin g  th e  
w o rk in g  o f th e  vessel fo r  m o re  th a n  tw e n ty - fo u r  
hou rs , th e  c h a r te r-p a r ty  p ro v id e d  fo r  th e  cesser 
o f h ire  u n t i l  she was aga in  in  a n  e ffe c tiv e  s ta te  
to  resum e h e r services ; b u t  sh ou ld  th e  vessel be 
d r iv e n  in to  p o r t  o r  to  anchorage b y  stress o f 
w ea th e r, a nd  in  c e rta in  o th e r  even ts  th e  t im e  so 
lo s t a n d  expenses in c u rre d  w ere to  be fo r  th e  
ch a rte re rs ’ a ccou n t, and  in  th e  e v e n t o f the  
vessel be ing  lo s t, th e  h ire  p a id  in  advance  o r n o t 
earned was to  be re tu rn e d  to  th e  ch a rte re rs , w ho  
were to  have  a lie n  o n  th e  s team er fo r  a ll  m oneys 
P aid in  advance and  n o t  earned. T h e  p e rio d  fix e d  
f iy  th e  c h a r te r-p a r ty  e x p ire d  on  th e  10 th  A ug .
1919. I n  th e  p re v io u s  J u ly  th e  ch a rte re rs  had  
loaded th e  s team er a t  A n tw e rp  w ith  a cargo o f coal

T o u lo n , in te n d in g  th a t  she shou ld  re tu rn  to  
U re a t B r i ta in  w ith  a ca rgo  o f m in e ra l, b u t  on 
the  14 th  J u ly  th e  S h ip p in g  C o n tro lle r  n o t if ie d  
th a t  a fte r  th e  co m p le tio n  o f h e r d ischarge a t 
f ’o u lo n  th e  s team er was re q u ire d  to  go to  A u s tra lia , 
fn e  s team er proceeded to  T o u lo n , b u t  th e  d is 
charge o f h e r cargo was n o t co m p le te d  u n t i l  the  
16th A u g ., on  w h ic h  d a y  th e  ow ners to o k  d e liv e ry  
° f  th e ir  s team er a t T o u lo n  w ith o u t  p re ju d ic e  to  
fh e ir  r ig h ts , a nd  u n d e r th e  re q u is it io n  she was sent 
to  A u s tra lia . T h e  ch a rte re rs  c la im e d  th a t  th e y  
Were o n ly  e n t it le d  to  p a y  a fra c tio n a l p o r t io n  
of a m o n th ’s h ire , n a m e ly , fro m  th e  10th  to  the  
16th A u g ., w hen  th e  s team er was d e live re d , and 
the  q ue s tio n  was re fe rred  to  a rb it ra t io n . H e ld ,
(1) th a t  th e  p ro v is io n  fo r  p a y m e n t in  advance 
ap p lie d  to  th e  case o f an ex te n s io n  o f th e  c h a rte r- 
p a r ty  b eyond  th e  s t ip u la te d  p e rio d , a nd  th a t ,  on 
the  10th  A u g . a fu l l  m o n th ’s h ire  was p a ya b le  b y  
the  ch a rte re rs  ; a nd  (2) (L o rd  F in la y  and  L o rd  
tv re n b u ry  d isse n tin g  on  th is  p o in t)  th a t  the re  
h a v in g  been no  re -d e liv e ry  as p rescribed  b y  the  
charte r,, th e  ch a rte re rs  were n o t e n t it le d  to  a p ro  
r ata  a d ju s tm e n t b y  reason o f th e  fru s tra t io n  o f the  
a dve n tu re . (H ouse o f L o rd s .) French  M a r in e  v . 
i'Ompagyiie N a p o lita in e  D 'E c la ira g e  et de Chaujfage  
P z r le Q a z ..............................................................................  358

22. P m  0j  i a(n ng— Clause re q u ir in g  c la im s to be made 
™rthyn seven days— R efrig e ra ting  appa ra tus—

b liga tion  to m a in ta in  im posed by statute on s h ip 
owner—  Whether “  weakened, lessened, o r avoided  ”
V the b il l  o f la d in g — F i j i  O rd inance N o . X I V .  o f 

1906, s. 4. T h e  F i j i  O rd inance , N o . X I V .  o f 1906, 
e la t in g  to  th e  sea ca rriage  o f goods (w h ic h  is  in  
substance id e n tic a l w ith  th e  Sea C arriage o f 
Goods A c t  1904 o f A u s tra lia )  enacts b y  sect. 4 th a t  
where a n y  b i l l  o f la d in g  o r d ocu m e n t co n ta in s  
any  clause w h e re b y  th e  o b lig a tio n  o f a s h ip 
ow ner ( in te r  a lia )  to  m ake  and  keep th e  s h ip ’s re- 
r ig e ra tin g  cham bers f i t  fo r  th e  ca rriage  and  p re 

s e rva tio n  o f th e  goods sh ou ld  in  a n y  w a y  be 
''e a k e n e d , lessened, o r avo ided , th a t  clause shall 

e ille g a l and  v o id . B y  sect. 5 th e  p a rt ie s  to  a b il l
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o f la d in g  are to  be deem ed to  have  in te n d e d  to  
c o n tra c t a cco rd in g  to  th e  law s in  fo rce  a t  the  
p lace o f s h ip m e n t, a n d  b y  sect. 7 (1) a w a r ra n ty  
sh a ll be im p lie d  th a t  th e  sh ip  sh a ll be a t  th e  
b e g in n in g  o f th e  voyage  s e a w o rth y  in  a ll  respects.
T h e  re spo n d en t sh ip p e d  a t  F i j i  bananas on  boa rd  
a vessel b e lo n g in g  to  th e  a pp e lla n ts . T h e  b i l l  o f 
la d in g  p ro v id e d  th a t  n o  c la im  fo r  loss o r dam age 
sh ou ld  be enfo rceab le  unless m ade w ith in  seven 
days fro m  th e  da te  a t w h ic h  th e  ca rgo  w as o i 
sh ou ld  have  been landed. The  re fr ig e ra tin g  
cham bers w ere d e fe c tiv e  and  th e  f r u i t  was 
dam aged  on  th e  voyage . T h e  sh ip p e r sued to  re 
co ve r th e  loss so caused h im , co n te n d in g  th a t  th e  
sh ipow ne rs  w ere  lia b le  in  th a t  th e  sh ip  w as unsea- 
w o r th y , b u t  he fa ile d  to  c la im  w ith in  seven days. 
H e ld , th a t  as th e  clause in  th e  b i l l  o f la d in g  
w eakened o r lessened th e  sh ip o w ne r’ s o b lig a tio n , 
i t  was v o id  u n d e r sect. 4 o f th e  O rd ina n ce , and  
co nse q u en tly  th e  s h ip p e r was n o t b a rre d  b y  h is  
d e la y  in  c la im in g  fro m  re cove rin g  damages. 
J u d g m e n t o f th e  S uprem e C o u rt o f F i j i  a ffirm e d . 
( P r iv y  C ou n c il.) A u s tra la s ia n  U n ite d  Steam  
N a v ig a tio n  C om pany L im ite d  v . H u n t ...................... 367

23. S h ip p in g  and  fo rw a rd in g  agents— Through  b il l  
o f lad in g — P repaym ent o f lu m p  sum  fre ig h t— C on
signee v o lu n ta r ily  ta k in g  de live ry  o f goods at p lace  
short o f o r ig in a l des tina tion— F re ig h t f o r  u n p e r
fo rm e d  p o rt io n  o f tra n s it unexpended— P r in c ip a l o r 
agent— O b liga tion  to account.— T h e  p la in t i f f  
d e live re d  to  th e  de fe nd a n ts  in  L iv e rp o o l a  large  
q u a n t i ty  o f c igars and  c ig a re tte s  fo r  ca rriage  
to  P e tro g ra d  v ia  V la d iv o s to c k  a t  th e  ra tes  (p re 
v io u s ly  q u o te d  b y  th e  d e fe nd a n ts ) o f 41. Is . 6d. 
p e r to n  fo r  th e  sea p o r t io n  o f th e  ca rria g e  to  
V la d iv o s to c k , a nd  99/. 10s. p e r to n  fo r  th e  la n d  
p o r t io n  fro m  V la d iv o s to c k  to  P e tro g ra d , a nd  on 
th e  te rm s  o f a  d o c u m e n t in  th e  fo rm  o f a b i l l  o f 
la d in g , w h ic h  s ta te d  th a t  “  Goods a rc  fo rw a rd e d  
on  th e  basis o f th e  p rese n t e x is t in g  ta r i f f  a n d  in  
accordance w ith  th e  e xcep tions  and  (o r) c o n d itio n s  
o f th e  ra ilw a y  com pan ies, s team sh ip  lines , o r 
o th e r  tra n s p o r t  m e d ia  concerned in  th e  ca rriage , 
and  we o n ly  a c t in  o u r c a p a c ity  as s h ip p in g  and 
fo rw a rd in g  agents w ith o u t  re s p o n s ib il ity  o n  o u r 
p a r t  fo r  o th e r  tra n s p o r t  m e d ia  concerned in  the  
tra n s p o r t ,”  a n d  “  F re ig h t on  above  goods p aya b le  
in  L iv e rp o o l.”  T h e  p la in t i f f  d u ly  p re p a id  a t 
L iv e rp o o l th e  a m o u n t o f th e  fre ig h t ,  w h ic h  was 
125/. fo r  th e  sea p o r t io n  o f th e  ca rriage , and  928/. 
fo r  th e  la n d  p o r t io n , and  i t  was assum ed b y  th e  
p la in t i f f  th a t  th e  ra tes  w h ic h  th e  d e fendan ts  had  
q u o te d  to  th e  p la in t i f f  were in te n d e d  to  co ve r the  
de fe nd a n ts ’ re m u n e ra tio n . T h e  consignee o f th e  
goods, o w in g  to  th e  in te rn a l tro u b le s  in  R ussia , 
v o lu n ta r i ly  e lected  to  ta k e  d e liv e ry  o f th e  goods 
a t  V la d iv o s to c k . T h e  d e fendan ts  h a d  n o t  p a id  
th e  ra ilw a y  c o m pa n y  a n y  sum  o f m o ne y  in  respect 
o f ca rriage  fro m  V la d iv o s to c k  to  P e tro g ra d . The  
p la in t i f f  c la im e d  to  re cove r b ack  th e  sum  o f 928/. 
as m o ne y  rece ived  b y  th e  d e fendan ts  as the  
p la in t i f f ’ s agents a nd  n o t expended  b y  th e m . 
R o w la tt,  J . h e ld , th a t  as th e  sum  p a id  to  th e  
de fendan ts  b y  th e  p la in t i f f  in  L iv e rp o o l was a 
lu m p  sum  fo r  p ro c u r in g  th e  ca rriage , and  in c lu d e d  
th e  de fe nd a n ts ’ re m u n e ra tio n , th e y  w ere u n d e r the  
o b lig a t io n  to  a cco u n t to  th e  p la in t i f f  fo r  a n y  
p o r t io n  o f th e  m o n e y  w h ic h  w as n o t expended  b y  
reason o f th e  consignee e le c tin g  to  ta k e  d e liv e ry  
a t a p lace  s h o r t o f th e  o r ig in a l d e s tin a tio n  o f the  
goods. H e ld , th a t  on th e  fa c ts  th e  de fendan ts  
were in  th is  tra n s a c tio n  a c tin g , n o t  as fo rw a rd in g  
agents, b u t  as p rin c ip a ls , and  th a t  th e  ju d g m e n t 
o f R o w la t t ,  J . was r ig h t.  (C o u rt o f A p p e a l.)
T ro y  v . E aste rn  C om pany o f Warehouses In su ra nce  
and  T ra n s p o rt o f Goods and  Advances L im ite d  
(o f P e tro g ra d ) ........................................................................

24. General average expenditure— P o rt o f  refuge-— 
Subsequent to ta l loss o f sh ip  and  cargo— L ia b i l i ty  
o f cargo owner fo r  general average— T e rm in a tio n  o f 
adventure— Y o rk -A n tw e rp  R ules  1890, r . 17.— B y  
ru le  17 o f th e  Y o rk -A n tw e rp  R u le s  1890, th e  
c o n tr ib u t io n  to  a genera l average sh a ll be m ade 
upon  th e  a c tu a l va lues o f th e  p ro p e r ty  a t  the  
te rm in a tio n  o f th e  a d v e n tu re . A  steam sh ip  le f t
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C uba w ith  a cargo o f sugar, w h ic h , u n d e r th e  b il ls  
o f la d in g , was to  be c a rr ie d  to  Q ueenstow n  fo r  
o rders  a nd  to  be d e liv e re d  a t  th e  p o r t  o f d e s tin a 
t io n  to  c e rta in  consignees. T h e  b il ls  o f la d in g  
p ro v id e d  th a t  genera l average s h ou ld  be p aya b le  
a c co rd in g  to  Y o rk -A n  tw e rp  R u les . D u r in g  th e  
voyage  th e  sh ip  in c u rre d  genera l average expenses 
a t  a p o r t  o f re fuge, and  soon a fte r  re sum in g  h er 
voyage  she and  h er cargo w ere to ta l ly  lo s t a t  sea 
b y  fire . The  sh ip o w ne r c la im e d  genera l average 
c o n t r ib u t io n  fro m  th e  consignees o f th e  cargo.
H e ld , th a t ,  u n d e r th e  Y o rk -A n tw e rp  R u le s  w h ich  
w ere in c o rp o ra te d  in  th e  c o n tra c t, th e  c la im  fa ile d , 
because a t  th e  te rm in a t io n  o f th e  a d v e n tu re , 
n a m e ly , on  th e  to ta l  loss o f th e  sh ip  a n d  cargo, 
th e  ca rgo  h ad  no  va lu e . Quaere, w h e th e r the  
c la im  w o u ld  have  succeeded a t  com m on  law , 
a p a r t fro m  th e  Y o rk -A n tw e rp  R u les . D ec is ion  o f 
S ankey , J . ( in f ra . )  ; (1921), 2 K .  B . 627) a ffirm e d . 
(C o u rt o f A p p e a l.)  Chellew  v . R o ya l C om m ission  
on S ugar S u p p ly  ..............................................................  393

25. C h a rte r-p a rty  —  E xcep tions  —  “  F ire  . 
a lw ays m u tu a lly  excepted ” — F ire  caused by n e g li
gence o f  charterers' servants— Damages w hich  could, 
not reasonably have been an tic ip a te d — L ia b i l i ty  o f 
charterers— Negligence  —  Remoteness —  “  N a tu ra l 
and  probable cause."— I n  a  t im e  c h a r te r-p a r ty  
“  fire  ”  was “  a lw a ys  m u tu a lly  e xce p te d .”  F ire  
b ro k e  o u t in  th e  s h ip , w h ic h  was to ta l ly  des troyed . 
A rb it r a to rs  fo u n d  th a t  th e  fire  arose fro m  a sp a rk  
ig n it in g  p e tro l v a p o u r in  th e  h o ld  ; th a t  th e  sp a rk  
was caused b y  a b oa rd , kn o c k e d  in to  th e  h o ld  
b y  th e  ch a rte re rs ’ se rvan ts , co m in g  in to  c o n ta c t 
w ith  some substance in  th e  h o ld  ; and  th a t  th e  
causing  o f th e  s p a rk  co u ld  n o t  re aso n a b ly  have 
been a n t ic ip a te d , th o u g h  some dam age to  th e  sh ip  
m ig h t reaso n a b ly  have  been a n t ic ip a te d . T h e  
ch a rte re rs  con tended  : (1) T h a t  th e  e x c e p tio n  o f 
“  f ire ,”  in  th e  c h a r te r-p a r ty  p ro te c te d  th e m  fro m  
l ia b i l i t y  ; a nd  (2) t h a t  th e  dam ages w ere to o  
re m o te  as i t  c o u ld  n o t  reaso n a b ly  have  been a n t ic i
p a te d  th a t  th e  fa l l in g  o f th e  b o a rd  w o u ld  have  
caused a sp a rk . H e ld , (1 ) th a t  th e  e x c e p tio n  o f 
“  fire  ”  d id  n o t  re lie ve  th e  ch a rte re rs  fro m  loss b y  
fire  caused b y  th e  negligence o f th e ir  se rvan ts  as 
th e re  was no  express te rm  to  th a t  e ffec t in  th e  e x 
ce p tio n s  clause ; a nd  (2) th a t  th e  fa l l  o f th e  boa rd  
b e in g  due to  th e  neg ligence o f th e  c h a rte re rs ’ 
se rvan ts , th e  ch a rte re rs  w ere l ia b le  fo r  a ll  th e  
d ire c t consequences o f th e  neg ligence, n o tw i th 
s ta n d in g  th a t  th e  consequences c o u ld  n o t  reason
a b ly  have  been a n t ic ip a te d . T h e  q ue s tio n  
w h e th e r th e  dam age th a t  ensues can reasonab ly  
be a n t ic ip a te d  is m a te r ia l o n ly  on  th e  q ue s tio n  
w h e th e r an  a c t is  n e g lig e n t o r n o t. D ic tu m  o f 
P o llo c k , C .B ., in  Greenland  v . C h a p lin  (1850, 5 E x .
248) d isa p p rove d . (C o u rt o f A p p e a l.)  P olem is
v . Furness W ith y  a nd  Co. L im i t e d ...............................  398

26. C h a rte r-p a rty— S h ip 's  name— Im p lie d  w a rra n ty  
o f  n a t io n a lity — Breach— S h ipow ne r se lling  vessel 
to fo re ig n  subject— Change o f n a t io n a lity  o f vessel—  
Change o f  f la g — Im p lie d  term — Damages.— B y  a 
c h a r te r-p a r ty  a B r i t is h  sh ip  was ch a rte re d  b y  her 
ow ners to  th e  p la in t i f fs  fo r  tw e lv e  m o n th s  in  d ire c t 
c o n t in u a tio n  o f an  e a r lie r  t im e  c h a rte r. D u r in g  
th e  c u rre n c y  o f th e  c h a r te r-p a r ty  th e  ow ners so ld  
th e  sh ip  to  a  G reek su b je c t, th e re b y  causing  h e r to  
change h e r fla g . T h e  ch a rte re rs  d id  n o t  a tte m p t 
to  a v o id  th e  c h a rte r, b u t  k e p t th e  services o f th e  
sh ip  u n t i l  i t  e xp ire d . B y  th e  c o n tra c t o f sale th e  
ow ners reserved th e  r ig h t ,  and  i t  was agreed th a t  
th e y  shou ld  re ta in  th e  r ig h t  o f s a tis fy in g  a ny  
re q u ire m e n t o f th e  c h a rte re rs  w ith  re ga rd  to  the  
persona l p e rfo rm a n ce  o f a n y  o b lig a tio n s  o f th e  
c h a r te r-p a r ty . H e ld , th a t  a lth o u g h  th e re  was no  
im p lie d  w a r ra n ty  in  th e  c h a r te r-p a r ty  th a t  th e  sh ip  
was a  B r i t is h  sh ip  because she was ca lle d  b y  a 
B r i t is h  nam e , th e  ow ners h ad  c o m m itte d  a  breach 
o f th e  c h a r te r-p a r ty  in  s e llin g  th e  s h ip  to  a fo re ig n  
s u b je c t a nd  causing  h e r to  change h er fla g , and  
th e  ch a rte re rs  w ere  e n t it le d  to  such a sum  in  
dam ages as w o u ld  rep resen t th e  increased d if f ic u l ty  
o f g e tt in g  s u ita b le  a n d  re m u n e ra tiv e  e m p lo y m e n t 
in  consequence o f th e  change o f flag . (R o w la t t ,  J .)  
Isaacs and  Sons L im ite d  v . W illia m  M c A llu m  and
Co. L im ite d ............................................................................. 411
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27. T im e  charter— M o n th ly  h ire — R ig h t o f  owners

to w ith d ra w  steamer fro m  services o f charterers in  
de fa u lt o f  paym ent.— M easure o f damages.— U n d e r 
a t im e  c h a r te r-p a r ty  h ire  was to  be p a id  m o n th ly  
in  advance , a n d  in  d e fa u lt o f such p a y m e n t th e  
ow ners  w ere to  have  th e  fa c u lty  o f w i t h 
d ra w in g  th e  s team er fro m  th e  serv ice  o f the  
ch arte re rs . T h e  c h a rte re rs  d id  n o t p a y  th e  h ire , 
a n d  th e  owners w ith d re w  th e  s team er fro m  th e ir  
se rvice . H e ld , th a t  th e  ow ners w ere e n t it le d  to  
re cove r dam ages fo r  th e  ch a rte re d  p e r io d  re m a in 
in g  a fte r  th e  w ith d ra w a l o f th e  s team er fro m  th e  
ch a rte re rs ’ se rvice . The  m easure o f such dam ages 
is  th e  d iffe rence  betw een  th e  ra te  o f h ire  p ro v id e d  
in  th e  c h a r te r-p a r ty  a n d  th e  m a rk e t ra te  a t th e  
da te  o f w ith d ra w a l. (G reer, J .)  Leslie  S h ip p in g  
C om pany  v . W e ls te a d .......................................................  413

28. B i l l  o f  la d in g — S pec ia l fo rm — Reasonableness—
“  O n deck ”  clause— D u ty  o f sh ipow ner to give notice  
to sh ip p e r o f  in te n tio n  to ca rry  on  deck— B ook ing  
s lip .— T h e  p la in t i f fs  sh ip p e d  a  q u a n t i ty  o f cand les 
o n  b o a rd  th e  d e fe nd a n ts ’ s team er fo r  ca rriage  fro m  
L o n d o n  to  A n tw e rp , o n  th e  te rm s  o f a b oo k in g  s lip  
w h ic h  th e  de fe nd a n ts  had  g iv e n  to  th e  p la in t i f fs ,  
a nd  w h ic h  was a p p ro ve d  o f b y  th e  p la in t i f fs .  T h e  
b o o k in g  s lip  was as fo llo w s  (in te r  a lia ) :. “  W e beg 
to  c o n firm  f re ig h t  engagem ent. . . . A l l
engagem ents are m ade  s u b je c t to  th e  co n d itio n s , 
te rm s , a n d  (o r) e xcep tio n s  o f o u r  b il ls  o f la d in g  and  
also to  th e  c o n d itio n s  a nd  (o r) re g u la tio n s  o f any  
s te a m b o a t, ra ilw a y , o r  cana l c o m p a n y  b y  w ho m  
th e  goods m a y  be conveyed  and  a ll  goods are a t  th e  
r is k  o f senders o r ow ners th e re o f u n t i l  a c tu a lly  
sh ip p e d  o n  b o a rd  th e  s team er. N o  insu rances 
o f a n y  d e s c r ip tio n  are booked  w ith o u t  specia l 
in s tru c t io n s . N o  cargo sh ipped  unless W a lfo rd  
L in e ’s B i l ls  o f L a d in g  are used ; n o  o th e r  b il ls  
o f la d in g  accep ted .”  T h e  goods were sh ipped  
o n  th e  18 th  M a rc h  1919, a nd  a b i l l  o f la d in g , d a te d  
th e  19 th  M a rc h , was g iv e n  to  th e  p la in t if fs .  B y  
clause 11 o f th e  b i l l  o f la d in g  i t  was p ro v id e d  t h a t  :
“  T h e  c o m p a n y  has th e  r ig h t  to  c a r ry  th e  goods 
b e lo w  d eck  a nd  (o r) on  deck, a n d  in  b ra n ch  
steam ers, co as ting  o r r iv e r  steam ers o r vessels a nd  
(o r) l ig h te rs , launches, o r b oa ts , a n d  to  la n d  o r 
s to re  goods fo r  th e  purpose  o f tra n s h ip m e n t, re 
s h ip m e n t, o r  fu r th e r  ca rriage , a n d  sh a ll have  th e  
r ig h t  to  s u b -c o n tra c t in  respect o f a n y  such 
ca rria g e  o r p a r t  th e re o f, a nd  sh a ll n o t be l ia b le  fo r  
a n y  loss, dam age, o r in ju r y  w ith in  th e  e xcep tio n s  in  
th is  b i l l  o f la d in g  w h e th e r due to  neg ligence o r n o t , 
b u t  such e xcep tio n s  sh a ll a p p ly  to  ca rriage  b y  such 
s u b -c o n tra c to rs  as i f  such su b -c o n tra c to rs  w ere 
s p e c ific a lly  m e n tio n e d  in  th e  sa id  e xce p tio n s .”  T h e  
goods w ere s to w ed  o n  th e  deck o f th e  d e fe nd a n ts ” 
vessel, a n d  th e re  was no  suggestion  o f a n y  ca re 
lessness in  th e  w a y  th e y  w ere a rran g e d  and  
p ro te c te d . N o  n o tic e  was g iv e n  to  th e  p la in t i f fs  
b y  th e  d e fendan ts  th a t  th e  goods w ere , o r w o u ld  
be, c a rr ie d  on  deck. W h ile  on  th e  voyage  fro m  
L o n d o n  to  A n tw e rp  th e  goods w ere dam aged  b y  
sea-w a te r th ro u g h  th e  o rd in a ry  p e rils  o f th e  sea.
T h e  p la in t i f fs  c la im e d  dam ages fo r  a lleged  b reach  o f 
c o n tra c t b y  th e  de fe nd a n ts  in  re la t io n  to  th e  
ca rriage  o f th e  goods. H e ld , (1 ) th a t  th e  p la in t i f fs  
w ere b o u n d  b y  clause 11 o f th e  b i l l  o f la d in g , n o t 
w ith s ta n d in g  i ts  u n u su a l ch a ra c te r, because th e y  
h a d  accepted th e  b o o k in g  s lip , w h ic h  p ro v id e d  
th a t  th e  goods w ere to  be sh ip p e d  u n d e r th e  
d e fe nd a n ts ’ specia l fo rm  o f b i l l  o f la d in g  and  
clause 11 a p p lie d  to  th e  goods a c tu a lly  nam ed  
in  th e  b i l l  o f la d in g ; (2) th e  de fe nd a n ts  w ere 
e n t it le d  to  to w  th e  cand les o n  deck ; (3) th e re  was 
n o  im p lie d  c o n d it io n  th a t  th e  d e fe nd a n ts  s h o u ld  
g ive  th e  p la in t i f fs  n o tic e  th a t  th e  goods in  
q u e s tio n  w o u ld  be c a rr ie d  o n  deck a n d  (4) th e  
de fe nd a n ts  w ere  th e re fo re  n o t  l ia b le  fo r  dam ages. 
(M cC ard ie , J . ) A rm o u r  and Co. L im ite d  v . Leopold  
W a lfo rd  (London) L im i t e d .............................................. 415

29. C ha rte r-p a rty— S igna tu re  by charterers— “  A s  
agents ”  —  E ffec t o f  s igna tu re  —  L ia b i l i t y  of. 
charterers.— A  c h a r te r-p a r ty  s ta te d  as fo llo w s  :
‘ ‘ I t  is  th is  d a y  agreed betw een  T h o m as H . Seed 
a nd  Co. L im ite d ,  agents fo r  th e  ow ners o f th e  
s te a m sh ip  A ria d n e  Ire n e , and  Jam es M c K e lv ie  
a nd  Co., N e w ca s tle -o n -T yn e , c h a rte re rs .”  I t
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w as signed “  B y  a u th o r i ty  o f owners, fo r  T hom as 
H . Seed a nd  Co. L im ite d ,  A . D . C adogan, as 
agents ”  a n d  “ F o r  a n d  on  b eh a lf o f Jam es 
M c K e lv ie  a n d  Co., as agents, J . A . M c K e lv ie .”
T h e  p la in t i f fs  as ow ners sued th e  d e fendan ts  as 
ch a rte re rs  fo r  dem urrage  w h ic h  b y  th e  c h a rte r-  
p a r ty  was to  be p a id  b y  th e  ch arte re rs . H e ld  
(S c ru tto n , L .J .  d isse n tin g ), th a t  u p o n  th e  tru e  
c o n s tru c tio n  o f th e  c h a r te r-p a r ty  th e  de fendan ts  
b y  th e ir  s ig n a tu re  had  d e lib e ra te ly  expressed th e ir  
in te n t io n  to  e xc lude  a n y  persona l l ia b i l i t y .  J u d g 
m e n t o f B a ilh a ch e , J . reversed . (C o u rt o f A p p e a l.)  
A ria d n e  S team ship  C om pany  v . Jam es M c K e lv ie  
a nd  Co ........................................................................................ 450

30. C ha rte r-p a rty— R equ is itioned  sh ip— C harte r T . 99 
— W a r ris k s  undertaken by A d m ira lty — C o llis io n —
N  egligence— M a r in e  r is k — H o s p ita l s h ip  con- 
veying  w ounded— “  W a rlik e  o p e ra tio n .”  T h e  su p 
p lia n ts  w ere an  A u s tra lia n  s team sh ip  co m pa n y  
c a rry in g  on  business in  A u s tra lia . I n  A u g . 1915 
th e  s u p p lia n ts ’ sh ip  W. w as re q u is it io n e d  b y  th e  
A u s tra lia n  G o v e rn m e n t fo r  t ra n s p o r t  se rvice . I n  
th e  fo llo w in g  ye a r, th e  s u p p lia n ts ’ same sh ip  was 
ta k e n  o ve r b y  th e  B r i t is h  A d m ira l ty  fo r  use as a 
h o s p ita l sh ip . T h e  B r i t is h  A d m ira l ty  to o k  her 
o v e r on  th e  te rm s  o f th e  w e ll-k n o w n  c h a rte r T . 99, 
w h e re b y  th e  B r i t is h  G o v e rn m e n t accepted l ia b i l i t y  
fo r  a ll  w a r  r isks , a nd  th e  s u p p lia n ts  to o k  a ll  th e  
m a rin e  risks . I n  M a rch  1918, w h ile  th e  s team sh ip  
W. w as s t i l l  u n d e r re q u is it io n  to  th e  B r i t is h  

A d m ira l ty ,  she was c a rry in g  w o u n d ed  so ld ie rs  fro m  
H a v re  to  S o u th a m p to n . W h ile  so d o in g  on  a 
d a rk  a nd  h a zy  n ig h t, a nd  be ing  n a v ig a te d  w ith o u t  
m asthead  lig h ts , a n d  w ith  d im m e d  s id e lig h ts , b y  
o rd e r o f th e  B r i t is h  A d m ira l ty ,  th e  s u p p lia n ts ’ 
s team er cam e in to  co llis io n  w ith  a n o th e r steam er 
(th e  s team sh ip  P .) ,  and  b o th  steam ers su ffe red  
m u ch  dam age. T h e  s u p p lia n ts  c la im e d  dam ages 
fro m  th e  C row n , on  th e  g ro u n d  th a t  th e  co llis io n  
w as a consequence o f w a r lik e  o pe ra tio ns . A n  
a c tio n  had  been b ro u g h t b y  th e  ow ners o f th e  
s team sh ip  P . a ga in s t th e  su p p lia n ts , and  in  th a t  
a c tio n  th e  c o llis io n  was h e ld  to  be due to  th e  
n ®gligence o f th e  s u p p lia n ts ’ vessel. H e ld , (1) 
th a t  th e  s u p p lia n ts ’ vessel was n o t engaged in  a 
w a r lik e  o p e ra tio n , and  was n o t  a w a rs h ip  a t  th e  
t im e  o f th e  c o llis io n  ; a nd  (2) i f  she w ere h e ld  to  
be engaged in  a w a r lik e  o p e ra tio n  th e  loss was due 
to  th e  s u p p lia n ts ’ vessel’s o w n  neg ligence, and  the  
q ue s tio n  o f negligence be ing , on  th e  a u th o r it ie s , 
m a te r ia l, th e  s u p p lia n ts  co u ld  n o t succeed, and  
the re  m u s t be ju d g m e n t fo r  th e  C row n. (M cC ard ie ,

A de la ide  S team ship  C om pany  v . The K in g . . .  . 525

C h a rte r-p a rty— Expense o f un lo a d in g  tim ber—
Cargo to be taken fro m  alongside at charterers' 

expense as custom ary  ” — Custom  o f p o rt— Custom  
znconsistent w ith  term  o f charte r-pa rty . B y  a 
c h a r te r-p a r ty  o f th e  1st O c t. 1914, i t  was agreed 
betw een th e  p la in t i f fs  th e  owners, a nd  th e  d e fe n 
d a n ts  th e  ch a rte re rs , th a t  th e  s team sh ip  T . shou ld  
m ad a  cargo o f t im b e r  a t  S o roka  fo r  ca rriage  to  
Y a rm o u th , a nd  d e live re d  th e re  “  as o rde red , o r 
so near th e re u n to  as he m a y  sa fe ly  g e t, a lw ays 
a flo a t ”  ; and  th a t  th e  cargo s h ou ld  be “  ta ke n  
fro m  a longside  the  s team er a t ch a rte re rs ’ r is k  and 
expense as c u s to m a ry .”  The  T . was o rde red  to  
d ischarge a t  a p a r t  o f th e  q u a y  occup ied  b y  th e  
ch a rte re rs , to  w h ic h  she w as “  a lw a ys  a flo a t ”  
unab le  to  g e t nea re r th a n -a b o u t 1 3 ft., a nd  th e  
ca rgo  was the re  d ischa rged  b y  s tag ings s lun g  fro m  
fh e  s h ip ’s side to  th e  q u a y , th e  s tevedore ’ s m en 
w o rk in g  in  tw o  gangs, one c a rry in g  th e  t im b e r  to  
fh e  s h ip ’s ra il ,  and  th e  o th e r c a rry in g  i t  ashore.
I t  was p ro v e d  th a t  the re  was a cu s to m  o f th e  p o r t  
n f Y a rm o u th  th a t  th e  w ho le  o f th is  w o rk  sh ou ld  
be done b y  and  a t  th e  cost o f th e  sh ip . The  s h ip 
ow ners o b je c te d  th a t  th e  a lleged cu s to m  was 
in c o n s is te n t w ith  th e  te rm s  o f th e  c h a r te r-p a r ty  ; 
nnd  sued th e  c h a rte re rs  to  re cove r th e  costs o f 
d ischarge o ve r and  above th e  ra te  fo r  d e liv e ry  a t 

be s h ip ’s ra il .  H e ld , th a t  th e  cu s to m  was in 
co ns is te n t w ith  th e  te rm s  o f th e  c h a r te r-p a r ty ,
*md th a t  th e  sh ipow ne rs  w ere e n t it le d  to  recove r 
ro m  th e  c h a rte re rs  th e  cost o f d ischarge  o ve r and 

^b o ve  th e  ra te  fo r  d e liv e ry  a t th e  s h ip ’ s ra il.
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H o lm a n  v . Wade (T im es, 11th  M a y , 1877) a pp lied . 
Stephens v . W in tr in g h a m  (3 Com . Cas. 169) o v e r
ru le d . D ec is ion  o f th e  C o u rt o f A p p e a l (re po rte d  
ante, p . 184 ; 125 L . T . R ep . 154 ; (1921) P . 146) 
a ffirm e d . (H ouse  o f L o rd s .)  The T u r i d ............... 538

32. C ha rte r-p a rty— B ro k e r— C om m ission  oh h ire  p a id  
and  earned— Sale o f s h ip  d u r in g  currency o f charter 
by sh ipow ner to charterer— C la im  fo r  com m ission  
fo r  whole pe riod .— T h e  a p p e lla n ts  c a rr ie d  on  th e  
business o f sh ip b ro ke rs , a n d  th e  responden ts  were 
sh ipow ners . B y  a c h a r te r-p a r ty  m ade betw een 
th e  responden ts  and  J . H .  a nd  Co. as ch a rte re rs , i t  
was p ro v id e d  th a t  a com m iss ion  o f 2 \  p e r cent, 
on  th e  h ire  p a id  and  earned  u n d e r th e  c h a rte r, 
and  o n  a n y  c o n t in u a tio n  th e re o f, sh ou ld  be p a y 
able  to  th e  sh ip b ro ke rs , th e  p rese n t app e lla n ts .
The  c h a rte r w as a t im e  c h a rte r fo r  th e  p e r io d  o f 
e igh teen  m o n th s . A f te r  fo u r  m o n th s  h ad  e xp ire d  
th e  ow ners so ld  th e  vessel to  th e  ch arte re rs , w ith  
th e  re s u lt th a t  th e  c h a rte r came to  an  end. In  
an  a c tio n  b y  th e  sh ip b ro ke rs  a ga in s t th e  s h ip 
ow ners to  re cove r com m iss ion  in  respect o f the  
p e rio d  subsequen t to  th e  sale o f th e  vessel, H e ld , 
th a t  i f  i t  h a d  been in te n d e d  o n  th e  p a r t  o f the  
sh ip b ro ke rs  to  p ro v id e  fo r  th e  co n tin u a nce  o f th e ir  
com m iss ion  in  a n y  e v e n t, th e y  co u ld  a n d  o u g h t to  
have  a rran g e d  fo r  th a t  in  express te rm s. The re  
was no  evidence  th a t  th e  sh ipow ne rs  h a d  so ld  the  
sh ip  fo r  th e  express purpose  o f re lie v in g  th e m 
selves fro m  l ia b i l i t y  fo r  p a y m e n t o f a n y  fu r th e r  
com m iss ion . T h e  a c tio n  th e re fo re  fa ile d . D e 
c is ion  o f th e  C o u rt o f A p p e a l a ffirm e d . W hite  
v . T u rn b u ll , M a r t in ,  and  Co. (8 A sp . M a r.
L a w  Cas. 406, 78 L .  T . R ep . 726) a pp ro ve d  
a nd  fo llo w e d . (H ouse  o f L o rd s .) L .  F rench  
and  Co. L im ite d  v . Leeston S h ip p in g  C om pany  
L im i t e d .................................................................................... 544

33. B i l l  o f  la d in g — C .i. f .  contract— “  Through  ”  b il l
o f la d in g — Goods sh ipped fro m  N o rw a y  to J a p a n —  
T ra n sh ip m e n t a t H am burg— Tendering  “  through  ”  
b ills  o f la d in g  issued at H am burg— R ejection  by 
buyer.— T h e  a p p e lla n t in  Sweden so ld  to  the  
responden ts  in  L o n d o n  600 to n s  o f cod guano  to  
be sh ipped  fro m  N o rw a y  to  Ja pa n  c .i.f . K o b e  or 
Y o k o h a m a , p a y m e n t n e t cash aga in s t docum ents  
in  L o n d o n . The  guano  was sh ipped  in  A p r i l  
1920 fro m  th re e  N o rw e g ia n  p o rts , and  was ca rrie d  
b y  a lo c a l s team er to  H a m b u rg  u n d e r a b i l l  o f 
la d in g  o f th e  22nd A p r i l  1920, a nd  was the re  
tra n s h ip p e d  to  a Japanese steam er, th e  A .M . f 
w h ic h  c a rr ie d  i t  to  Ja p a n . L . ,  th e  age n t o f the  
A .M . ,  a t  H a m b u rg , issued th ro u g h  b il ls  o f 
la d in g  as soon as th e  goods came in to  h is  posses
s ion  in  th e  fo llo w in g  fo rm  : “  T h ro u g h  b il l  o f
la d in g  fro m  B ra a tv a g  acco rd in g  to  b i l l  o f la d in g  
on th e  22nd  A p r i l  1920. S h ipped  in  a p p a re n t 
good o rd e r and  c o n d itio n  b y  Messrs. H a m e l and  
H o r le y  L im ite d , on  b o a rd  th e  s te a m sh ip  K ie v  
ly in g  in  o r o ff th e  p o r t  o f B ra a tv a g , a nd  b o u n d  
to  H a m b u rg  fo r  tra n s h ip m e n t in to  th e  . . . 
A tla s  M a ru  1500 bags cod  guano . . .  to  be 
d e live re d  . . . a t . . . Y o k o h a m a  u n to  o rd e r.”
T h e  responden ts  re fused to  accep t these b il ls  o f 
la d in g  as n o t  fu l f i l l in g  th e  c o n d itio n s  o f a c .i.f. 
c o n tra c t. T h e  C o u rt o f A p p e a l (re vers in g  B a il 
hache, J .)  h e ld  w ith o u t  d e c id in g  w h e th e r the  
b i l l  o f la d in g  w o u ld  have been a th ro u g h  b i l l  o f 
la d in g  o r n o t  had  i t  been issued a t  th e  p rop e r 
t im e , th e  fa c t th a t  i t  was n o t issued a t  a p ro p e r 
t im e  e n t it le d  th e  de fe nd a n ts  to  re fuse to  accep t 
i t  in  s a tis fa c tio n  o f th e ir  c .i.f . c o n tra c t. H e ld , 
th a t  th e  b il ls  o f la d in g  w ere n o t a  good  te n d er. 
T h e y  w ere th e  c o n tra c t o f th e  subsequen t c a rr ie r  
w ith o u t a n y  c o m p le m e n ta ry  prom ises to  b in d  
th e  p r io r  c a rr ie r  in  th e  th ro u g h  tra n s it  ; the  
b u y e r be ing  le f t  w ith  a cons ide rab le  lacu n a  in  the  
d o c u m e n ta ry  cover to  w h ic h  th e  c o n tra c t e n t it le d  
h im . F u r th e r ,  a b i l l  o f la d in g  issued th ir te e n  
days a fte r  th e  o r ig in a l s h ip m e n t a t a p o r t  in  
a n o th e r c o u n try  m a n y  hun d re ds  o f m iles  a w a y  was 
n o t d u ly  p ro cu re d  “  on  s h ip m e n t ”  ; and  th e  
so -ca lled  th ro u g h  b il ls  o f la d in g  w ere to o  la te  
in  p o in t  o f tim e . J u d g m e n t o f th e  C o u rt o f 
A p p e a l ( in f ra )  a ffirm e d . (H ouse  o f L o rd s .) 
HanssoJi v . H am e l and  H o rle y  L im ite d ...................  546
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34. C ha rte r-p a rty— Reference o f d isputes to a rb itra 
tio n —  Unseaworthiness at commencement o f voyage 
— C la im  fo r  damage to cargo— T im e  l im i t  fo r  
a p p o in tin g  a rb itra to r— E ffec t o f  a rb itra tio n  clause.—
B y  a c h a r te r-p a r ty  i t  was p ro v id e d  th a t  “  a ll  
d ispu tes  fro m  t im e  to  t im e  a r is in g  o u t  o f th is  
c o n tra c t s h a ll, unless th e  p a rt ie s  agree fo r th w ith  
on  a s ing le  a rb i t r a to r ,  be re fe rre d  to  th e  f in a l 
a rb it ra m e n t o f tw o  a rb itra to rs  . . . one to  be 
a p p o in te d  b y  each o f th e  p a rt ie s , w ith  p ow e r to  
such a rb itra to rs  to  a p p o in t an  u m p ire . . . .
A n y  c la im  m u s t be m ade  in  w r it in g  a nd  c la im 
a n t ’s a rb i t r a to r  a p p o in te d  w ith in  th re e  m o n th s  
o f f in a l d ischarge, and , w here  th is  p ro v is io n  is 
n o t  c o m p lie d  w ith ,  th e  c la im  sh a ll be deem ed to  
be w a iv e d  a nd  a b s o lu te ly  b a rre d .”  H e ld , th a t  
th a t  p ro v is io n  d id  n o t  e xc lude  th e  cargo ow ne r 
fro m  such recourse  to  th e  c o u rts  as w as a lw ays  
open, b y  v ir tu e  o f th e  p ro v is io n s  o f th e  A r b it r a 
t io n  A c t ,  to  a p a r ty  w ho  h a d  agreed to  a rb it ra te ,  
b u t  th a t  i t  was u n a v a ila b le  to  th e  sh ip o w ne r as 
an answ er to  a c la im  fo r  dam age caused b y  u n 
seaw orth iness. T a tte rs a ll v . N a t io n a l Steam 
sh ip  C om pany L im ite d  (5 A sp . M a r. L a w  Cas.
206 ; 50 L .  T . R ep . 299 ; 12 Q. B . I ) i v .  297)
a pp ro ve d  a n d  fo llo w e d . D ec is ion  o f th e  C o u rt 
o f A p p e a l a ffirm e d  o n  o th e r  g rounds . (H ouse 
o f L o rd s .) A tla n tic  S h ip p in g  and  T ra d in g  C om 
p a n y  L im ite d  v . L o u is  D re y fu s  and  Co. (F irs t  
A p p e a l ) .................................................................................... 566

35. R e q u is it io n  —  C ha rte r-p a rty  —  Loss by enemy 
action— Com pensation— P e tit io n  o f  r ig h t— In d e m 
n ity  A c t 1920 (10 &  11 Qeo. 5, c. 48), ss. 1 and  2.—
In  M a rc h  1915 a sh ip  was re q u is it io n e d  b y  th e  
A d m ir a l ty  and  ta k e n  u n d e r a c h a r te r-p a r ty  w h ic h  
f ix e d  th e  ra te  o f h ire , gave to  th e  A d m ir a l ty  th e  
r ig h t  o f purchase a t  a c e rta in  p ric e , a nd  rendered  
th e m  l ia b le  fo r  a ll  r is k s  a nd  expenses o f th e  sh ip .
I n  Feb . 1916 th e  sh ip  w h ile  so re q u is it io n e d  was 
su n k  b y  enem y a c tio n . A c c o rd in g ly  th e  owners, 
b y  p e t it io n  o f r ig h t ,  c la im e d  dam ages a g a in s t th e  
A d m ira l ty .  B e fo re  th e  p e t it io n  was hea rd  th e  
In d e m n ity  A c t  rece ived  th e  R o y a l A ssen t on th e  
16 th  A u g . 1920. T h e  C row n  h a v in g  c la im e d  th a t  
b y  v ir tu e  o f th e  A c t  th e  p e t it io n  was d ischarged , 
th e  p o in t  o f la w  was set d o w n  fo r  hea rin g . The  
In d e m n ity  A c t  1920 p ro v id e s  b y  sect. 1 (1) th a t  
no  a c tio n  o r lega l p roceed ing  ( in c lu d in g  a p e t it io n  
o f r ig h t)  sh a ll be ta k e n  in  respect o f a n y  a c t done 
d u r in g  th e  w a r  be fo re  th e  passing  o f th e  A c t ,  i f  
done in  good fa i th  o r  in  th e  p u b lic  in te re s t b y  o r 
u n d e r th e  a u th o r i ty  o f an  o ffic ia l in  th e  serv ice  o f 
th e  C row n , and  th a t  i f  a n y  such p roceed ing  has 
been in s t itu te d  before  th e  passing  o f th e  A c t  i t  
sh a ll be d ischa rged  and  m ade  v o id  : “  P ro v id e d  
th a t ,  e xcep t in  cases w here  th e  c la im  fo r  p a y m e n t 
o r com pe n sa tion  can be b ro u g h t u n d e r sect. 2 o f 
th is  A c t,  th is  se c tion  s h a ll n o t  p re v e n t (b) th e  
in s t itu t io n  o f p roceed ings in  respect o f a n y  r ig h ts  
u n d e r, o r  a lleged  breaches o f, c o n tra c t,”  i f  th e  
proceed ings are b ro u g h t w ith in  th e  specified  tim e .
Sect. 2 (1) p ro v id e s  th a t  “ N o tw ith s ta n d in g  a n y 
th in g  in  th e  fo re g o in g  se c tion  re s tr ic t in g  th e  
r ig h t  o f  ta k in g  leg a l p roceed ings, a n y  person 
(a ) be ing  th e  o w n e r o f a sh ip  o r vessel w h ic h  has 
been re q u is it io n e d  sh a ll be e n t it le d  to  p a y m e n t 
o r com pe n sa tion  fo r  th e  use o f th e  same and  fo r  
services rende red  d u r in g  th e  e m p lo y m e n t o f th e  
same in  G o v e rn m e n t se rv ice , a n d  com pe n sa tion  
fo r  loss o r dam age th e re b y  occasioned. H e ld  
(L o rd  P a rm o o r d isse n tin g ), t h a t  th e  case fe ll 
w ith in  sect. 2, sub-sect. 1 (a ), o f th e  A c t ,  th e  
genera l w o rd s  o f w h ic h  in c lu d e d  c la im s  fo r  
b reach  o f c o n tra c t, a n d  th a t  as th e re  was no  
agreem ent as to  th e  a m o u n t to  be p a id  fo r  to ta l  loss 
co m pe n sa tion  m u s t be assessed in  th e  m a nn e r 
p ro v id e d  b y  th a t  sec tion . T h e  p e t it io n  o f 
r ig h t  w as th e re fo re  d ischa rged  u n d e r th e  A c t. 
D ec is ion  o f th e  C o u r t o f A p p e a l reversed. 
(H ouse o f L o rd s .)  A ttorney-G enera l v . R oya l
M a i l  Steam Packet C o m p a n y ......................................... 574

36. C arriage  o f  goods— Vessel chartered by sellers—
“  Expected ready to load late September ” — Grounds  

f o r  expectation— Absence o f reasonable grounds—
D e la y— F ru s tra t io n  o f contract.— Sellers, w ho  had

P A G !
ch a rte re d  a s te a m sh ip  w h ic h  had  le f t  N o r fo lk ,  
V irg in ia ,  fo r  R io  de Ja n e iro , w ith  coal, a nd  was to  
go on  to  th e  R iv e r  P la te  in  b a lla s t, c o n tra c te d  
on  th e  20 th  S ep t. 1920 to  se ll to  K .  M . a n d  Co.
1000 to n s  o f c lip p e d  L a  P la ta  oats fo r  sh ip m e n t 
fro m  th e  R iv e r  P la te . T h e  c o n tra c t c o n ta in e d  
th e  fo llo w in g  clause : “  S h ip m e n t in  good  con 
d it io n  p e r firs t-c la ss  s team er / . ,  expec ted  re a d y  
to  lo a d  la te  S ep te m be r.”  T h e  s team er e x p e r i
enced eng ine  tro u b le , a n d  h ad  n o t  a r r iv e d  a t 
R io  a t  th e  d a te  o f th e  c o n tra c t. She le f t  R io  
on  th e  2 9 th  O c t., a n d  th e  se lle rs s ta te d  th a t  she 
w o u ld  a rr iv e  in  th e  R iv e r  P la te  a b o u t th e  12 th  N o v .
T h e  b uye rs  c la im e d  th a t  th e  d e la y  h a d  f ru s 
t ra te d  th e  c o n tra c t. T h e  m a tte r  was re fe rre d  to  
a rb it r a t io n ,  a n d  th e  a rb itra to rs  fo u n d  th a t  th e  
s ta te m e n t “  expec ted  re a d y  to  lo a d  la te  S ep
te m b e r ”  was n o t  ju s t if ie d , and  th a t  th e  d e la y  was 
so g re a t as to  fru s tra te  th e  c o n tra c t. H e ld , th a t  
th e  f in d in g  o f th e  a rb itra to rs  m u s t be ta k e n  to  
m ean  th a t  th e  se lle rs co u ld  n o t have had  an  honest 
e x p e c ta tio n  fo u n d e d  on  reasonable  g rou n d s  th a t  
th e  vessel w o u ld  be re a d y  to  lo a d  b y  la te  S ep 
te m b e r, T h e  a rb itra to rs  were ju s t if ie d  in  th a t  
f in d in g , and  th e ir  a w a rd  m u s t be u ph e ld . D ec is ion  
o f M cC ard ie , J . (38 T im e s  L . R ep . 273) a ffirm e d . 
(C o u rt o f A p p e a l.)  S am uel S anday and  Co. v . 
K e ig h ley , M a x te d , and  C o ................................................  596

37. C ha rte r-p a rty— E xcep tions  clause— C onstruction  
— General fo llo w e d  by p a r t ic u la r  w ords— “  E t  
cetera ” — E ju s d e m  generis ru le .— W here  gene 1 
w o rd s  in  a n  e xcep tio n s  clause in  a c h a r te r-p a r ty  
are fo llo w e d  b y  p a r t ic u la r  w o rd s , th e  ejusdem  
generis ru le  s h o u ld  n o t  be a p p lie d . A  c h a rte r-  
p a r ty  c o n ta in e d  th e  fo llo w in g  e xcep tio n s  clause :
“  S h o u ld  th e  vessel be d e ta in e d  b y  causes o v e r 
w h ic h  th e  ch a rte re rs  have  n o  c o n tro l,  v iz . ,  ice, 
h u rrica n es , b lo cka d e , c le a rin g  o f th e  s team er 
a fte r  th e  la s t cargo has been ta k e n  o ve r, «fee., 
n o  dem urrage  is  to  be charged  a n d  la y -d a y s  
n o t  to  c o u n t.”  T h e  ch a rte re d  vessel was 
d e ta in e d  fo r  a n u m b e r o f d ays  b e yo n d  th e  la y 
days b y  a s tr ik e  o f d o ck  lab o u re rs  a t  th e  p o r t  
o f d ischarge. U p o n  a c la im  fo r  d em u rra g e , 
H e ld , th a t  th e  g o v e rn in g  w o rd s  o f th e  clause 
w ere “  causes o v e r w h ic h  th e  c h a rte re rs  have  no  
c o n tro l, ”  th e  p a r t ic u la r  causes m e n tio n e d  be ing  
m e re ly  ins tances to  w h ic h , as th e y  fo llo w e d  th e  
genera l w ord s , th e  ejusdem generis ru le  o u g h t n o t  
to  be a p p lie d , a n d  th a t  th e  w o rd s  “  e t ce te ra  ”  
o n ly  m e a n t “  a n d  so o n ,”  a nd  h a d  n o t  th e  e ffec t 
o f g e t t in g  r id  o f th e  p re ce d in g  genera l w ords . 
D ec is ion  o f M cC ard ie , J . reversed. H e rm a n  v . 
M o rr is  (35 T im e s  L .  R ep . 574) n o t  fo llo w e d . 
(C o u rt o f A p p e a l.)  A m batie los  v . A n to n  Ju rgens
M a rg a r in e  W orks  ............................................................... 598
Note.— Since u p h e ld  in  th e  H ouse  o f L o rd s .—E d .

38. C ha rte r-p a rty— Defence o f the R ea lm — C oal S tr ik e  
— D eten tion  o f  sh ip  loa d ing  coal— A d m ira lty  
orders— C la im  by charterers fo r  com pensation—  
C la im  aga ins t the C row n— Reg. 39b b b  Defence o f  
the R ea lm  R egu lations— In d e m n ity  A c t  1920 (10

I I  Geo. 5, c. 48), s. 2.— I n  1920 th e  s u p p lia n ts  
w ere engaged in  c a rry in g  coa l fro m  S o u th  W ales 
fo r  th e  F re n c h  ra ilw a y s . B y  a t im e  c h a rte r-  
p a r ty  th e y  h a d  h ire d  th e  s te a m sh ip  N . ,  th e  ra te  
o f h ire  be ing  2791. a d a y . I n  O c t. 1920 th e  
s te a m sh ip  N .  w as a t  C a rd iff  lo a d in g  coal fo r  
N an te s . She h a d  n e a r ly  fin is h e d  lo a d in g  w hen  
th e  coa l s tr ik e  b roke  o u t. T h e  n a v a l tra n s p o r t 
o ffice r, a c tin g  u n d e r A d m ir a l ty  in s tru c t io n s  g iv e n  
b y  v ir tu e  o f th e ir  pow ers  u n d e r  E m e rg e n cy  
R e g u la tio n  39b b b , o rde re d  th e  N .  to  go o u t  to  
B a r ry  R oads and  lie  th e re  a n d  w a it  fo r  fu r th e r  
o rders. T h e  vessel was d e ta in e d  in  B a r ry  R oads 
fo r  e igh teen  d ays, a n d  was th e n  a llo w e d  to  p ro 
ceed o n  h er voyage  to  F ra n ce . T h e  s u p p lia n ts  
th e n  a p p lie d  to  th e  s h ip p in g  c o n tro lle r  fo r  co m 
p en sa tio n  fo r  th e  d e te n tio n , fo r  b u n k e r coal 
b u rn t  w h ile  w a it in g  fo r  o rde rs , e x tra  wages, a nd  
o th e r  expenses a r is in g  b y  reason o f th e  d e te n tio n .
T h e  s h ip p in g  c o n tro lle r  re p lie d  th a t ,  as th e  vessel 
h a d  n o t  been a c tu a lly  u n d e r re q u is it io n , he co u ld  
n o t  p a y  a n y  com pe n sa tion . T h e  s u p p lia n ts  
th e re u p o n  b ro u g h t a p e t it io n  o f r ig h t  c la im in g
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fro m  th e  C row n  dam ages fo r  th e  d e te n t io n  o f 
th e ir  vesael. T h e y  a lleged  th a t  th e y  were 
requested  b y  th e  A d m ir a l ty  to  le t  th e  N .  l ie  in  
B a r ry  R oads and  th a t  th e y  assented, a nd  th a t  
f ro m  such re qu e s t and  assent th e re  arose an 
im p lie d  p rom ise  b y  th e  A d m ir a l ty  to  in d e m n ify  
th e m  a g a in s t loss. O n  b e h a lf o f th e  C row n  i t  
was con tended  th a t  th e re  was n o  c o n tra c t w h a t
e v e r be tw een  th e  C row n  and  th e  s u p p lia n ts .
Beg. 39b b b  p ro v id e s  fo r  th e  p a y m e n t o f co m 
p e n sa tio n  fo r  a re q u is it io n e d  s h ip  b u t  n o t  fo r  a 
sh ip  u n d e r o rde rs  o r  d e ta in e d  as th e  N .  was.
T h e  s u p p lia n ts  w ere n o t  in  possession o f th e  vessel 
n o r  h ad  th e y  a lie n  o n  her. T h e y  h a d  o n ly  a 
c o n tra c tu a l r ig h t  to  o rd e r h e r m a s te r to  p e r
fo rm  voyages w ith  h e r fo r  th e ir  b e n e fit and  
p ro f it .  H e ld , (1 ) t h a t  th e re  was no  im p lie d  
c o n tra c t w ith  re ga rd  to  th e  p a y m e n t o f co m 
p e n s a tio n  fo r  th e  loss due to  th e  d e te n t io n  o f th e  
sh ip  ; (2 ) t h a t  th e  s u p p lia n ts  h a d  n o  r ig h t  o f 
co m pe n sa tion  u n d e r reg. 39b b b  o r a t  com m on  
la w , a nd  (3) th a t  i f  th e  s u p p lia n ts  w ere e n t it le d  
to  a n y  co m pe n sa tion  u n d e r th e  In d e m n ity  A c t  
1920 th e ir  o n ly  t r ib u n a l w as th e  one set u p  b y  
t h a t  A c t,  n a m e ly , th e  D efence o f th e  R ea lm  
Losses C om m iss ion . (B a ilh a c h e , J .)  Federated  
C oa l a nd  S h ip p in g  C om pany L im ite d  v . The K in g .  604

C A R R Y IN G  C A P A C IT Y .
See C arriage  o f  Goods, N o . 12.

C A S E  S T A T E D  B Y  A R B IT R A T O R .
See A rb it ra t io n , N o . 3.

C A S U A L T Y , N O T IC E  B Y  L L O Y D ’S.
See M a r in e  In su ra n ce , N o . 6.

C E S S E R  O F  H IR E .  
See C arriage  o f Goods, N os. 7, 14.

C H A R G IN G  O R D E R .
Enem y-owned vessel— S o lic ito rs  A c t  1860 (23 &  

24 Viet. c. 127), s. 28— Set o ff— Loss by subm arine  
action— T re a ty  o f Peace O rder in  C ou n c il 1919 
{N o. 1517 o f the 18th  A u g .) , sub-ss. 16, 17—  
T re a ty  o f V ersailles  1919, arts . 296, 297.—  
E n g lis h  s o lic ito rs  had , before  th e  w a r, secured 
fo r  G e rm an  c lie n ts  a ju d g m e n t a ga in s t E n g lis h  
ow ners  o f an  E n g lis h  vessel. U p o n  an  a p p lic a 
t io n  b y  th e m  fo r  a ch a rg in g  o rd e r u n d e r sect. 28 
° f  th e  S o lic ito rs  A c t  1860, u po n  th e  dam ages 
recovered  b y  th e m  a g a in s t th e  E n g lis h  owners 
o f th e  vessel on b e h a lf o f th e  G e rm a n  c lie n ts  : 
H e ld , th a t  “  assets ”  in  a r t .  297 {h) o f th e  T re a ty  
o f V e rsa ille s  m eans “  n e t assets,”  th a t  is , th e  
assets a fte r  d e d u c tin g  th e  expenses o f c o lle c tio n  
and  re a lis a tio n  ; th a t  th e re  was n o th in g  in  th e  
T re a ty  o f Peace o r  th e  T re a ty  o f Peace O rd e r 
in  C o u n c il to  p re v e n t th e  m a k in g  o f a s o lic ito r ’s 
ch a rg in g  o rd e r u po n  th e  dam ages. ( H i l l ,  J .)
The M a r ie  G a r t z .................................................................

See P r iz e , N o . 28.
190

C H A R T E R -P A R T Y .
See C arriage  o f  Goods, N os. 1, 2, 3, 4, 10, 11, 12, 14, 16 

17, 19, 21, 25, 29, 30, 31, 32, 34, 35, 36, 37, 38.
See M a r in e  In su ra nce , N o . 7.

R eq u is it io n , 3.

C .I.F . C O N T R A C T .
See C arriage  o f Goods, N o . 33.

C L A IM S .
A g a in s t  Sh ip o w n e r  ( B i l l  o f L a d in g )  : See C arriage  o f 

Goods, N o . 18— B y  Ca r g o  O w n e r s  a n d  Ot h e r s  
(L im ita t io n  S u it)  : See L im ita t io n  o f L ia b i l i ty ,  N o . 4—  
Co m p e n s a t io n , F o r  (A g a in s t S h ip p in g  C o n tro lle r )  
See P ractice , N o . 6— P a id  A b r o a d  (L im ita t ic  
A*ee L im ita t io n  o f L ia b i l i ty ,  N o . 10— T o  
W it h in  Se v e n  D a y s  ( B i l l  o f L a d in g )  : Sa 
° f  Goods, N o . 22.

a*

C O A L , C A R G O , A C C ID E N T . 
See C arriage  o f  Goods, N o . 17.

C O L L IS IO N .
1. Dam age— D em urrage— C la im  fo r  p e rio d  beyond 

tha t needed to effect re p a irs— Remoteness o f  
damage.— T h e  p la in t i f fs ’ vessel p u t  in to  p o r t  to  
re p a ir  dam age su s ta in e d  in  c o llis io n . W h ils t  
she was th e re  h e r G o v e rn m e n t issued an  o rd e r 
re q u ir in g  a l l  vessels to  be f i t te d  w ith  a g un  
p la t fo rm  and  o th e r  a p p a ra tu s . I n  assessing 
dam ages a ga in s t th e  de fe nd a n ts  th e  re g is tra r 
a llo w e d  a c la im  fo r  d em u rra g e  n o t  o n ly  fo r  the  
p e r io d  occup ied  in  c a rry in g  o u t th e  re p a irs , b u t  
also fo r  th e  a d d it io n a l p e r io d  o ccup ied  in  f i t t in g  
th e  g u n  p la t fo rm . T h e  d e fendan ts  m o ve d  th a t  
th e  re p o r t be re fe rre d  back. H e ld , t h a t  th e  
c la im  fo r  d em urrage , w h ils t  th e  g u n  p la tfo rm  
was be ing  f i t te d  was b ad , because th e  d e la y  was 
n o t  a re s u lt fo llo w in g  n a tu ra l ly  fro m  th e  c o l l i 
s ion , b u t  arose fro m  c ircum stances  u nconnec ted  
w ith  i t .  The L ondon  (12 A sp . M a r. L a w  Cas.
4 0 5 ; (1914) P . 72) d is t in g u is h e d . ( H i l l ,  J .)  The  
K a fu e  ......................................................................................  48

2. Proceedings not commenced w ith in  two years—  
M o tio n  to set aside w r it— M a r it im e  Conventions  
A c t 1911 (1 &  2 Geo. 5, c. 57), s. 8— I n  an  a c tio n  
b ro u g h t in  1916 b y  th e  p la in t i f fs  to  recove r 
c o llis io n  dam age su s ta in e d  b y  th e ir  vessel, the  
de fe nd a n ts  in  th a t  a c tio n  p leaded  (in te r  a lia )  
th a t  th e  c o llis io n  was caused b y  th e  neg ligence 
o f th e  P . L . M .  8 (th e n  th e  V irg in ia ) ,  a ga in s t 
w h ic h  vessel th e y  in s t itu te d  p roceed ings in  J a n .
1918. A t  th e  t r ia l  o f b o th  a c tion s  in  M a rc h  1920 
th e  P . L . M .  8 w as fo u n d  a lone to  b lam e. T h e  
p la in t i f fs  a t  once in s t itu te d  th e  p rese n t a c tio n  to  
re cove r dam ages fro m  th e  ow ners  o f th e  
P . L .  M .  8. T h e  p la in t i f fs  h a d  h a d  am ple  
o p p o r tu n it ie s  o f co m m en c in g  p roceed ings a ga in s t 
th e  P . L . M .  8 w ith in  tw o  years o f th e  co llis io n .
T h e  d e fe nd a n ts  m o v e d  to  set aside th e  w r it .  
H e ld , t h a t  th e  a c tio n  was n o t  m a in ta in a b le . 
H e ld , a lso, t h a t  in  th e  c ircum stances  th e  c o u r t 
o u g h t n o t  to  exercise th e  d is c re tio n  g iv e n  to  i t  
b y  sect. 8 o f th e  M a r it im e  C on ve n tio n s  A c t  1911 
fo r  an  e x te n s io n  o f t im e . ( H i l l ,  J .)  The
P . L . M .  8 . ........................................................................... 51

3. C o llis io n  in  a  r iv e r  estuary— C o n flic t o f  
R ules— R egulations f o r  P reven ting  C o llis ions  
at Sea, p re l im in a ry  note and  arts. 16 and  
30 —  T yn e  B y-law s  13 and  39. —  “  W here  
th e re  is  a c e rta in  ru le  w h ic h  deals w ith  
th e  w h o le  scope o f th e  s u b je c t, to  add  p a rts  
o f th e  p ro v is io n s  o f th e  sea ru le s  w o u ld  be to  
in te r fe re  w ith  th e  o p e ra tio n  o f th e  r iv e r  ru le s .”
I n  a fo g  a s team  vessel, w he n  ins id e  th e  p ie rs  a t  
th e  T y n e  e n tra nce , hea rd  a lo n g  b la s t r ig h t  
ahead. She d id  n o t  s to p  h e r engines, b u t  c o n 
tin u e d  to  n a v ig a te  a t  a  m o de ra te  speed ; w h ils t  
d o in g  so she cam e in to  c o llis io n . H e ld , th a t  th e  
c o llis io n  o ccu rre d  a t  a p lace  w he re  b o th  th e  
C o llis io n  R e g u la tio n s  and  th e  T y n e  B y - la w s  
a p p lie d . B u t  t h a t  b y  a r t .  30 o f th e  fo rm e r th e  
C o llis io n  R e g u la tio n s  w ere n o t  to  in te r fe re  w ith  
th e  o p e ra tio n  o f a n y  lo c a l ru les , a nd , as in  th is  
case th e  T y n e  B y -L a w s  18 and  39 p resc rib e d  the  
w ho le  d u ty  o f a vessel n a v ig a t in g  in  fo g , th e  
C o llis io n  R e g u la tio n s  w ere e n t ire ly  in a p p lic a b le .
The C a rlo tta  (8 A s p  M a r. L a w  Cas. 544 ; (80 L .  T .
R ep . 6 6 4 ; (1899) P . 223) fo llo w e d . ( H i l l ,  J .)
The C eylon  .............................................................................  100

4. C om pu lso ry  p ilo tage— D u ty  o f  m aster a nd  crew  
to assist p ilo t— N egligence.— T h e y  w ho  seek to  
e s ta b lish  th e  defence o f c o m p u ls o ry  p ilo ta g e , 
w h ic h  is o f s ta tu to ry  o r ig in , m u s t show  th a t  th e  
c o llis io n  was due so le ly  to  th e  fa u lt  o f th e  
p ilo t ,  a nd  i f  th e re  is n eg le c t on  th e  p a r t  
o f th e  m a s te r a n d  crew  o f th e  sh ip  o f 
w h ic h  th e  p i lo t  is in  charge  w h ic h  ca n n o t 
be show n  to  be unco n n ec te d  w ith  th e  c o llis io n  
th e y  do n o t  d ischarge  th a t  onus. A  p i lo t  
is  e n t it le d  to  th e  assistance o f a lo o k -o u t and  
t im e ly  re p o rts  o f m a te r ia l in c id e n ts , and  i f  

1 bhis assistance is  n o t  g iv e n , i t  c a n n o t be sa id  th a t
the  p i lo t  o u g h t to  have  k n o w n  o f in c id e n ts  w i t h 
out be ing  to ld  o f th e m , a n d  th e re fo re  th a t  th e  
dam e is  h is  a lone. W h e re  a p i lo t  was n a v ig a t

in g  a sh ip  a t  f u l l  speed in  n a rro w  w a te rs  am ong
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TAGJS
a la rg e  n u m b e r o f vessels a n d  th e  course ta k e n  
was such th a t  i t  m u s t have  been o b v io u s  to  th e  
m as te r e ith e r  th a t  th e  p i lo t  d id  n o t  k n o w  o f a 
r is k , o r  th a t ,  i f  he d id  k n o w , he was u n d e r ta k in g  
an  u n w a rra n ta b le  r is k , i t  w as h e ld  th a t  the  
m a s te r Owed a d u ty  to  h is  ow ners  a n d  to  th e  p i lo t  
to  c a ll th e  p i lo t ’s a t te n t io n  to  th e  r is k , and  
was n o t ju s t if ie d  in  d o in g  n o th in g . P e r 
L o rd  M o u lto n  : “ A  sh ip  g u i l t y  o f in i t ia l  n e g li
gence is  b o u n d  to  do  e v e ry th in g  she can to  
p re v e n t th e  consequences o f th e  neg ligence and  
th e  b u rd e n  u p o n  h e r is  to  show  th a t  she has 
done so be fo re  she can c la im  th a t  th e  negligence 
o f th e  o th e r  sh ip  is th e  sole cause o f th e  a c c i
d e n t.”  (H ouse  o f L o rd s .) Owners o f  the S team ship  
A lexa n d e r S h u k o ff v . Owners o f the S team ship  
G oth land ;  Owners o f the S team ship  Larenberg  
v . Owners o f  the S team ship  Goth land. The  
G oth land  .................................................................................. 122

5. T u g  a nd  tow  —  Towage contract —  C o llis io n  
between tow and  th ird  vessel— T u g  to blame—  
In d e m n ity  due f ro m  tow .— A  D u tc h  sh ip m a s te r 
s igned  a c o n tra c t o f tow age  c o n ta in in g  c o n d i
tio n s  w h ic h  he w as u na b le  to  re ad  o r u nd e rs ta n d , 
th o u g h  he w as aw are  o f th e ir  ex is tence . One of 
these c o n d itio n s  cas t u p o n  th e  to w  owners 
re s p o n s ib il ity  fo r  th e  acts  o f th e  tu g . R e ly in g  
u p o n  th is  c o n d it io n , th e  tu g  ow ners  c la im e d  in  
th i r d  p a r ty  p roceed ings to  be in d e m n if ie d  b y  
th e  ow ners o f th e  to w  fo r  th e  dam ages recove red  
a g a in s t th e m  in  an  a c tio n  b y  th e  ow ners o f a 
th i r d  vessel w h ic h  had  been in  c o llis io n  w ith  
th e  to w  th ro u g h  th e  sole fa u lt  o f th e ir  tu g . 
H e ld , th a t  th e  to w  ow ners w ere b o u n d  b y  the  
c o n tra c t to  in d e m n ify  th e  tu g  ow ners. ( H i l l ,  J .)
The L u n a  ............................................................................. 152

6. A  s h ip  g u i l t y  o f in i t ia l  neg ligence  is  b o u n d  to
do e v e ry th in g  she can to  p re v e n t th e  conse
quences o f th a t  neg ligence, a nd  th e  b u rd e n  u po n  
h e r is to  show  th a t  she has done so be fo re  she 
can  c la im  th a t  th e  neg ligence o f a n o th e r sh ip  
is th e  sole cause o f an a cc id e n t. (H ouse o f L o rd s , 
p e r L o rd  M o u lto n ) . Owners o f the S team ship  
Larenberg  v . Owners o f  S team ship G o th la n d ............  242

7. “  N o t unde r com m and  ” •— K e e p in g  course and  speed
— R egu lations fo r  P reven ting  C o llis io n s  at Sea 
1897, A rts .  4, 21— C oncurren t f in d in g s — A
cru ise r n o t  u n d e r n o rm a l e ffe c tive  c o n tro l, and  
w ith  a  useless w h is tle , e x h ib ite d  tw o  b la ck  
shapes to  in d ic a te  th a t  she w as fro m  an  a cc id e n t 
“  n o t  u n d e r co m m a n d .”  She c o llid e d  w ith  
a s te a m sh ip  a p p ro a c h in g  a t  a speed o f a b o u t 
te n  k n o ts  on  a c ross ing  course, whose d u ty  
u n d e r o rd in a ry  c ircum stances  o f n a v ig a tio n  
w o u ld  have  been to  keep course and  speed.
T h e  s te a m sh ip  saw  th e  c ru is e r’s s igna l.
I f  th e  c ru is e r h a d  been u n d e r e ffe c tiv e  c o n tro l 
i t  w o u ld  have  been h e r d u ty  to  keep o u t o f th e  
w a y  o f th e  s te a m sh ip . H e ld  (L o rd  W re n b u ry  
and  L o rd  P h ill im o re  d isse n tin g ), th a t  the  
s te a m sh ip  sh ou ld  have  k e p t o u t o f th e  w a y  as 
th e  c ru ise r was in  fa c t in  such a c o n d itio n  
o w in g  to  an  a c c id e n t th a t  she co u ld  o n ly  g e t 
o u t  o f th e  w a y  o f th e  s te a m sh ip  a fte r  g re a t and  
u n u s u a l d e la y , and  th a t  she was “  n o t  u nd e r 
co m m a n d  ”  w ith in  th e  m e an in g  o f a r t.  4 o f 
th e  R e g u la tio n s  fo r  P re v e n tio n  o f C o llis ions  a t  
Sea, a n d  th a t  th e  d u ty  cast u p o n  th e  o ffice r 
n a v ig a tin g  th e  c ru ise r was n o  m ore  th a n  a 
co m m on  la w  d u ty  to  n a v ig a te  w ith  such care, 
c a u t io n , a nd  s k i l l  as w as reasonab le  u n d e r th e  
c ircum stan ce s . H e ld  also (L o rd  W re n b u ry  and  
L o rd  P h ill im o re  d isse n tin g ), th a t  even  th o u g h  
th e  q u e s tio n  w h e th e r th e  c ru ise r was g u i l t y  o f 
neg ligence le a d in g  to  th e  c o llis io n  was one o f 
e x tre m e  d if f ic u l ty ,  th e  fa c ts  w ere n o t  c le a r 
enough  to  ju s t i f y  th e  H ouse in  d is re g a rd in g  
th e  a dv ice  o f th e ir  n a u t ic a l assessors and  s e ttin g  
aside th e  c o n c u rre n t ju d g m e n ts  o f tw o  co u rts  
w h ic h  had  each o f th e m  th e  assistance o f 
n a u t ic a l assessors. (H ouse  o f L o rd s .) Owners o f  the 
Steam sh ip  M e n d ip  Range  v . R a d c l if fe ........................  242

8. Both  to blame in  equal degree— R ig h t o f  c o n tr i
b u tio n  o f  E n g lis h  sh ipow ners aga ins t a  French  
sh ipow ne r in  respect o f  l i f e  c la im s  by French
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crew 's representative  —  F rench  law  as to 
sh ipow ners ' l ia b i l i t y  f o r  l i f e  c la im s—  French  
law s o f  the 29 th  Dec. 1905 and  the 15th  J u ly  
1915— M a rt it im e  C onventions A c t  1911 (1 &  2 
Geo. 5, c. 57), ss. 1, 3,— T h e  Y . O. (F re n ch  
ow ne r) and  th e  C. (B r it is h  ow ners) w ere  held  
e q u a lly  to  b la m e  fo r  a c o llis io n  in  w h ic h  the  
Y . O. w as s u n k  a n d  c e rta in  o f h e r crew  
d row n e d . T h e  re g is tra r  fo u n d  7131/. due fro m  
th e  C. to  th e  Y . O. T h e  re p re se n ta tives  o f th e  
sa id  deceased seam en h a d  b ro u g h t l ife  c la im s  
a g a in s t th e  C ., w ho  a d m itte d  l ia b i l i t y .  T h e  
ow ners o f th e  C. c la im e d  a  d e c la ra tio n  th a t  th e y  
w ere e n t it le d  to  re cove r h a lf  th e  a m o u n t 
o f th e  l ife  c la im s  fro m  th e  Y . O. and  to  se t o ff 
th e  same a g a in s t th e  7131/. H e ld  (1 ) t h a t  u n d e r 
th e  la w  o f F ra n ce , w h ic h  was a d m it te d  to  
a p p ly , sh ipow ne rs  w ere n o t  lia b le  to  p a y  l ife  
c la im s  e x c e p t in  case o f th e ir  o w n  persona l 
neg ligence ; (2 ) t h a t  u n d e r th e  la w  o f E n g la n d  
th e  F re n c h  o w n e r w o u ld  n o t  be lia b le  u n d e r 
L o rd  C a m p b e ll’s A c t  (th e  defence o f com m on  
e m p lo y m e n t be ing  open to  h im )  ; (3 ) th a t  th e  
ow ners o f th e  C. had  no r ig h t  o f c o n tr ib u t io n  
fro m  th e  o w n e r o f th e  Y . O. in  respect o f p a y 
m e n t b y  th e  C. on  th e  l ife  c la im s  ; and  (4) th a t  
sect. 1 a nd  3 o f th e  M a r it im e  C on ve n tion s  A c t  1911 
b y  th e ir  p rov iso s  d id  n o t  im pose  a n y  l ia 
b i l i t y  u po n  a n y  person  w ho  is  e xem p ted  b y  a n y  
p ro v is io n  o f law . T h e  ow ners o f th e  C. were 
th e re fo re  n o t e n t it le d  to  th e  d e c la ra tio n  asked 
fo r . ( H i l l ,  J .)  The C e d ric ................................................  285

9. D am age f e r  detention d u r in g  re pa irs— D ate  at 
w hich  the rate o f  exchange m ust be taken fo r  con
version  in to  E n g lis h  cu rrency.— W here  loss has been 
su ffe red  b y  th e  d e te n tio n  o f a sh ip  d u r in g  re pa irs  
o w in g  to  c o llis io n , th e  dam ages m u s t be assessed 
w ith  re ference to  th e  a c tu a l p e r io d  o f d e te n tio n .
A n d  i f  those dam ages are p ro v e d  in  a  fo re ig n  
c u rre n c y , th e  t r ib u n a l m u s t c o n v e r t th e m  in to  
E n g lis h  m o ne y  a t  th e  ra te  o f exchange ru lin g  a t 
th a t  t im e . ( H i l l ,  J .)  The V o ltu rno . [S ince a ffirm e d
b y  H ouse  o f L o rd s .— See in fra , N o . 13.— Ed.] . . . 288

10. Fog— Speed— S ign a ls— F e rry  tra ffic— L oca l p ra c 
tice as to fe r r y  s igna ls— Breach o f a rt. 15 (a) o f  
R egu lations fo r  P reven ting  C o llis io n s  a t Sea.— A  
tu g  w ith  a f lo t i l la  in  to w  o f th e  le n g th  o f a b o u t 
5 0 0 ft. was p roceed ing  u p  th e  R iv e r  M ersey on  h er 
w ro n g  side. She c o llid e d  w ith  th e  fe r r y  b oa t 
Tranm ere . B o th  vessels w ere h e ld  e q u a lly  to  
b la m e , th e  tu g  fo r  b e in g  on  h er w ro n g  side, th e  
fe r r y  b o a t fo r  p roceed ing  a t excessive speed in  fog.
H i l l ,  J . fo u n d  th a t  b o th  th e  tu g  a nd  th e  fe r ry  b o a t 
w ere so u n d in g  in a p p ro p r ia te  fo g  s igna ls , and  th a t  
n e ith e r  w ere ju s t if ie d  in  so d o in g  u n d e r th e  R eg u 
la t io n s  fo r  P re v e n t in g  C o llis ions  a t  Sea. H i l l ,  J . 
also conside red  The Lancash ire  (2 A sp . M a r. L a w  
Cas. 202 ; 29 L . T . R ep . 927 ; L .  R ep  4 A . &  E .
198) a n d  re fused  to  la y  d ow n  a n y  ru le  o f la w  as to  
th e  d u ty  o f fe r r y  b oa ts  in  th e  M ersey to  cease 
ru n n in g  in  dense fog . ( H i l l ,  J . )  The T ra n m e re . . 290

11. N a v ig a tio n  o f  entrance to M ontevideo H a rb o u r—  
R ou n d in g  the w h is tlin g  buoy— “  K e e p in g  course 
and  speed ” — W his tle  s igna ls— A p p o rtio n m e n t o f 
blame— D isc re tio n  o f C ou rt o f  A p p e a l to review  
a ppo rtionm en t— R egulations fo r  P reven ting  C o l
lis io n s  at Sea, a rts . 19, 21, 25, 27, and  28—  
M a r it im e  C onventions A c t 1911 (1 &  2 Geo. 5, c. 57) 
s. 1.— W h e n  th e  ju d g e  o f th e  A d m ir a l ty  C o u rt has 
a p p o rtio n e d  b la m e  u n d e r sect. 1 o f th e  M a r it im e  
C on ve n tion s  A c t  1911 (1 &  2 Geo. 5, c. 57), and  
th e  C o u rt o f A p p e a l agree w ith  h im  on  th e  fa c ts  a nd  
in  h is  conclus ions as to  th e  a c tion s  o f th e  sh ips, 
th e y  w i l l  n o t l ig h t ly  in te rfe re  w ith  h is  a p p o r t io n 
m e n t, th o u g h  th e y  have th e  p ow e r to  do so.
B u t  i f  th e  c o u r t  d iffe rs  fro m  th e  ju d g e  in  these 
respects th e  c o u r t  w i l l  re v ie w  h is  decis ion  as to  
th e  p ro p o r t io n s  o f b lam e. T h e  K . ,  w he n  o u t 
w a rd  b o u n d  fro m  M o n te v id e o , s ig h te d  the  green 
l ig h t  o f th e  H .  on h e r p o r t  bow  w hen  th e  K .  was 
n e a r in g  th e  w h is t l in g  b u o y  a t  th e  e n tra nce  to  
th e  h a rb o u r. T h e  vessels w ere on cross ing  courses.
W h e n  th e  K .  had  th e  b u o y  abeam  on  h e r s ta rb o a rd  
she s ta rb o a rd e d  to  m ake  th e  tu rn  fo r  th e  sea, th e  
tu r n  b e in g  u s u a lly  m ade  a t  th e  b u o y . T h e  H .y
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w hen f i r s t  s ig h tin g  th e  K .  a t  a d is tan ce  o f tw o  
m ile s , p o r te d  s l ig h t ly  b u t  d id  n o t  b lo w  h er he lm  
s ign a l, a lth o u g h  she was a lte r in g  n o t  o n ly  fo r  th e  
b u o y  b u t  also in  o rd e r to  m anoeuvre  fo r  th e  K . ,  
n o r  d id  she a t  once open h er red  l ig h t .  A f te r  th e  
K .  s ta rb o a rd e d , th e  H .  h a rd -a -p o rte d  to  a v o id  a 
c o llis io n , b u t  d id  n o t  reverse h e r engines, and  a 
c o llis io n  occurred . H i l l ,  J .  he ld  th a t  th e  K .  was 
th re e -fo u r th s  a n d  th e  H .  o n e - fo u r th  to  b lam e. 
B o th  vessels appea led . H e ld , t h a t  u n d e r a r t.  21 o f 
th e  R e g u la t io n  fo r  P re v e n t in g  C o llis ions  a t  Sea 
i t  w as th e  d u ty  o f th e  K .  to  keep h e r course and 
speed ; a nd  th e re  w ere n o  specia l c ircum stances 
to  re lie ve  th e  K .  fro m  o b e y in g  th e  ru le  ; and  th a t  
u n d e r a r t .  19 i t  was th e  d u ty  o f th e  H .  to  keep o u t 
o f th e  w a y  o f th e  K .  T h e  H .  w as to  b la m e  n o t 
o n ly  fo r  fa i l in g  to  reverse h er engines, b u t  also fo r  
n o t  b lo w in g  h er w h is tle  w hen  she o r ig in a lly  p o rte d , 
as i t  m ig h t have  been hea rd  b y  those  on  th e  K . ,  
a n d  have  ac ted  as a  w a rn in g  to  th e m  n o t  to  s ta r 
b oa rd . A r t .  28 re qu ire s  a  vessel to  sound  h e lm  
signa ls  w hen  in  s ig h t o f a n o th e r vessel ; she is o n ly  
re lie ve d  fro m  th is  o b lig a t io n  u n d e r th e  a r t ic le  
w hen  th e  o th e r  vessel is  so fa r  d is ta n t th a t  she 
ca n n o t be a ffe c te d  b y  th e  m anoeuvres w h ic h  th e  
s ig n a l in d ic a te s . T h e  H .  and  th e  K .  h e ld  to  
b lam e  in  equa l degrees. J u d g m e n t o f H i l l ,  J . 
( in f ra )  (1920) (P . 314) v a rie d . (C o u rt o f A p p e a l.)
The K a ram e a . [S ince  a ffirm e d  b y  H ouse  o f L o rd s .
— See in f r a  N o . 14.— E d . ] .............................................. 318

12. C o llis io n — Steam ship  com ing out o f dock— Cross
in g  ru le — P o rtin g  to counteract ebb tide— M is 
lead ing  s igna ls— Other vessel not, m is led— R egu la 
tions  fo r  P reven ting  C o llis io n s  at Sea, arts. 19,
21, a nd  28.— T h e  G., le a v in g  th e  A lb e r t  D o c k  on 
th e  B irk e n h e a d  s ide o f th e  M ersey, in te n d e d  to  
cross s tra ig h t to  th e  east s ide o f m id - r iv e r  a nd  th e n  
tu rn  d ow n  s tre a m . T h e  G. S. was p roceed ing  u p  
r iv e r  to  th e  w es t o f m id - r iv e r ,  h a v in g  th e  G. on  h e r 
s ta rb o a rd  bow . T h e  vessels s ig h te d  one a n o th e r 
a t  a d is tance  o f a b o u t h a lf  a m ile , a t  th e  t im e  w hen  
th e  G. w as le a v in g  th e  d o ck  e n tra nce  ; and  th e y  
came in to  c o llis io n  some 700 ft. fro m  th e  L iv e rp o o l 
side. T h e  G., on  le a v in g  th e  d o c k , p o rte d  a l i t t le  
to  c o u n te ra c t th e  e ffe c t o f th e  ebb  t id e  on  h e r head, 
a nd  gave a  s h o r t b la s t, a n d  su bse q u en tly  a second 
s h o r t b la s t. A f te r  th e  f i r s t  s l ig h t p o r t in g  to  
c o u n te ra c t th e  tid e , th e  h e lm  was stead ied , and  
th e  second s h o r t b la s t was g iv e n , a nd  she 
co n tin u e d  on s tra ig h t across th e  r iv e r .  T h e  
q ue s tio n  was w h e th e r in  th e  c ircum stan ce s  th e  
crossing ru le  (a r t.  19) a p p lie d . H e ld , th a t  th e  
q ue s tio n  depended on  th e  d is tance  a t  w h ic h  th e  
yessels s ig h te d  one a n o th e r, a nd  th a t  th e y  were 
jn s t  s u ff ic ie n t ly  fa r  a p a r t fo r  th e  cross ing  ru le  
to  a p p ly . T h e  G. S . w as he ld  to  b la m e  fo r  n o t  
re ve rs in g  w he n  th e  G. w as seen to  be c o n t in u in g  
fo  head across th e  r iv e r .  I n  th e  A d m ira l ty  
^ o u r t  th e  G. w as also h e ld  to  b la m e  on  th e  g ro u n d  
th a t  she sounded  p o r t  h e lm  s igna ls  w hen  she was 
n ° t ,  in  fa c t, “  d ire c tin g  h e r course to  s ta rb o a rd  ”
(a rt. 28). H e ld , b y  th e  C o u rt o f A p p e a l, th a t ,  as 
she d id  n o t , in  fa c t, m is lead  those on  b oa rd  the  
C. S ., w ho  saw  th a t  she was n o t  a lte r in g  h e r 
course to  s ta rb o a rd , she o u g h t n o t  to  be he ld  to  
b la m e .' E xp ress io n s  in  The A lba n o  (10 A sp . M a r.
B aw  Cas. 365 ; 96 L . T . R ep . 335 ; (1907) A . C.
193), The H u n ts m a n  (11 A sp . M a r. L a w  Cas. 606 ;
104 L .  T . R ep . 464), a n d  The R anza  (19 
B . T . R ep . 2 In )  c ite d  a n d  a p p ro ve d . J u d g 
m e n t o f H i l l ,  J . v a r ie d , th e  G. S . be ing  he ld  
a lone to  b lam e . (C o u rt o f A p p e a l.)  T h e  G u lf
°J S u e z .................................................................................... v. 328

13. C o llis io n — Dam age— Loss agreed in  fo re ig n  c u r
rency— Rate o f exchange— D ate o f  conversion .—
H e ld  (L o rd  Carson d isse n tin g ), th a t  in  an  a c tio n  
o f neg ligence caus ing  c o llis io n  a nd  dam age to  a 
sh ip  a nd  consequen t loss o f th e  use o f th e  sh ip  
m ir in g  d e te n tio n  fo r  re pa irs , th e  dam ages m u s t be 
assessed w ith  re ference to  th e  a c tu a l p e rio d  o f 
d e te n tio n . A n d  i f  those dam ages are agreed in  a 
fo re ig n  c u rre n c y  th e  t r ib u n a l m u s t c o n v e rt th e m  
in to  E n g lis h  c u rre n c y  a t  th e  ra te  o f exchange 
1lç “ _ng a t  th e  t im e  th e  d e te n t io n  occurre d . O rd e r 
° f  C o u rt o f A p p e a l a f f irm in g  a ju d g m e n t o f H i l l ,  J t
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(re p o rte d  ante, p . 288 ; 125 L . T . R ep . 191 ; (1920)
P . 447), a ffirm e d . D ec is ion  in  D i  F e rd in a n d o  v . 
S im o n  a n d  Co. (124 L . T . R ep . 117 ; (1920) 3 K .B .  
409), a p p lie d . (H ouse  o f L o rd s .)  Owners o f  the 
S team ship  C e lia  v . Owners o f the S team ship  
V o ltu rn o  ; The V o ltu rn o ................................................... 374

14. N a v ig a tio n  o f entrance to M ontevideo H a rb o u r—
R o u n d in g  the w h is tlin g  buoy— “  K e e p in g  course 
a nd  speed ” — R egu la tions  fo r  P re ven tin g  C o llis io n s  
a t Sea, arts. 19, 21, 27, and  28.— T h e  K . ,  w hen 
o u tw a rd  b ou n d  fro m  M o n te v id e o , s ig h te d  th e  
green l ig h t  o f th e  H .  on  h e r p o r t  b ow  w h e n  th e  K .  
was n e a rin g  th e  w h is t l in g  b u o y  a t  th e  e n trance  
to  th e  h a rb o u r. T h e  vessels w ere  o n  crossing 
courses. W h e n  th e  K .  had  th e  b u o y  abeam  on 
h e r s ta rb o a rd  she s ta rb o a rd e d  to  m ake  th e  tu rn  
fo r  th e  sea, th e  tu r n  b e in g  u s u a lly  m ade  a t  th e  
b u o y . T h e  H .  w hen  f i r s t  s ig h tin g  th e  K .  a t a 
d is tance  o f tw o  m ile s , p o rte d  s l ig h t ly  b u t  d id  n o t  
b lo w  h e r h e lm  s ig n a l a lth o u g h  she w as a lte r in g  n o t 
o n ly  fo r  th e  b u o y  b u t  also in  o rd e r to  m anoeuvre  
fo r  th e  K . ,  n o r  d id  she a t  once open h e r red  l ig h t .  
A f te r  th e  K .  s ta rb o a rd e d , th e  H .  h a rd -a -p o rte d  
to  a v o id  a c o llis io n , b u t  d id  n o t  reverse h er engines, 
and  a c o llis io n  occurre d . H i l l ,  J . h e ld  th a t  th e  
K .  was th re e -fo u r th s  and  th e  H .  o n e -fo u rth  to  
b lam e. B o th  vessels appea led . H e ld , b y  th e  
C o u rt o f  A p p e a l v a ry in g  th e  dec is ion  o f H i l l ,  J .,  
th a t  u n d e r a r t .  21 o f th e  R e g u la t io n  fo r  P re v e n tin g  
C o llis io n s  a t  Sea i t  w as th e  d u ty  o f th e  K .  to  keep 
h e r course a n d  speed ; and  th e re  w ere no  specia l 
c ircum stan ce s  to  re lie v e  th e  K .  fro m  o b e y in g  th e  
ru le  ; a n d  th a t  u n d e r a r t .  19 i t  was th e  d u ty  o f th e  
H .  to  keep o u t  o f th e  w a y  o f th e  K .  T h e  H .  was 
to  b la m e  n o t  o n ly  fo r  fa i l in g  to  reverse h e r engines, 
b u t  a lso fo r  n o t  b lo w in g  h e r w h is t le  w he n  she 
o r ig in a lly  p o rte d , as i t  m ig h t have  been hea rd  by  
those  o n  th e  K .  a n d  have  a c ted  as a w a rn in g  to  
th e m  n o t  to  s ta rb o a rd . A r t .  28 re qu ire s  a  vessel 
to  so un d  h e lm  s igna ls  w he n  in  s ig h t o f a n o th e r 
vessel ; she is o n ly  re lie v e d  fro m  th is  o b lig a t io n  
u n d e r th e  a r t ic le  w he n  th e  o th e r  vessel is  so fa r  
d is ta n t  th a t  she c a n n o t be a ffe c te d  b y  th e  
m anoeuvres w h ic h  th e  s ig n a l in d ic a te s . T h e  H .  
a n d  th e  K .  he ld  to  b la m e  in  e qu a l degrees. H e ld , 
th a t  th e  vessels m u s t be h e ld  to  have  been e q u a lly  
to  b lam e . J u d g m e n t o f th e  C o u rt o f A p p e a l (15 
A sp . M a r. L a w  Cas. 318 ; 124 L . T . R ep . 653 ; 
(1921) P . 76) a ffirm e d . (H ouse  o f L o rd s .)  The  
K a r a m e a .................................................................................. 403

15. C o llis io n  w ith  submerged w reck— Dam age to the 
wreck— Salvage contractor— C ontractor w o rk in g  on  
the w reck— Possession o f  the w reck— B a ilm e n t o f the 
wreck— R ig h t o f  contractor as bailee to sue the w rong 
do ing  sh ip  fo r  damage to the wreck.— B y  a c o n tra c t 
be tw een  a  f i rm  o f sa lvage  c o n tra c to rs  a n d  th e  agents 
fo r  th e  u n d e rw r ite rs  o f th e  M . , th e n  ly in g  s u n k  in  
B a r r y  R oads, i t  was agreed th a t  th e  sa lvage  co n 
tra c to rs  s h o u ld  e nd e a vou r to  sa lve  th e  M .  o n  te rm s  
o f “  n o  cu re , no  p a y .”  I n  p e rfo rm a n ce  o f th e  con 
t r a c t  th e  sa lvage c o n tra c to rs  used p u m p s , opened 
holes, e m p lo ye d  d iv e rs , f ix e d  a p p a ra tu s , a tte n d e d  
w ith  a sa lvage s te a m e r on  th e  M .,  a n d  d e a lt 
g e n e ra lly  w ith  h e r as th e y  th o u g h t f i t .  T h e  a u th o r i
ties  o f th e  T r in i t y  H ou se , how e ve r, c o n tin u e d  to  
l ig h t  th e  w re c k  fo r  some t im e  a fte r  th e  sa lvage 
o p e ra tio n s  began, b u t  b y  a  la te r  ag re e m e nt be tw een  
th e  c o n tra c to rs  a n d  th e  T r in i t y  H ouse  th e  co n 
tra c to rs  u n d e r to o k  th e  re s p o n s ib il ity  fo r  l ig h t in g  
th e  w re ck , th e  T r in i t y  H ouse  re se rv in g  th e  r ig h t  
to  re ta k e  possession o f th e  w re c k  i f  th e  l ig h t in g  
was n o t  p ro p e r ly  p e rfo rm e d . I n  these c irc u m 
stances th e  s team er Z . n e g lig e n tly  c o llid e d  w ith  
th e  w re c k  o f th e  M .,  w h ic h  was des tro yed . N o  se r
v a n t  o f th e  sa lvage c o n tra c to rs  w as p rese n t a t  
th e  M .  a t  th e  t im e  o f th e  c o llis io n , n o r  was th e  
sa lvage s team er o f th e  c o n tra c to rs  p rese n t on 
th a t  n ig h t. I n  an  a c tio n  b y  th e  sa lvage  c o n tra c 
to rs  a g a in s t th e  ow ners o f th e  Z .,  h e ld  th a t  th e  
c o n tro l w h ic h  th e  sa lvage c o n tra c to rs  exerc ised 
o ve r th e  M . was such as to  enab le  th e m  as bailees 
in  possession to  m a in ta in  an  a c tio n  a g a in s t th e  
ow ners  o f th e  Z . fo r  dam age done  to  th e  M . The 
Okeham pton  (110 L . T . R ep . 1 3 0 ; 12 Asp. M ar- 
L a w  Cas. 428 ; (1913) P . 173) and  The W irik fie ld
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(85 L . T . R ep . 668 ; 9 A sp . M a r. L a w  Cas. 249 ; 
(1902) P . 42) h e ld  to  a p p ly . ( H i l l ,  J .)  The Zelo  428

16. C o llis io n  a t n ig h t— In s u ffic ie n t lig h ts  on s a ilin g  
sh ip — F a ilu re  o f steam ship to see loom  o f  s a ilin g  
s h ip  u n t i l  about 300f t .  away— Look-out— Negligence.
A  steam er, m a k in g  s ix te en  k n o ts , c o llid e d  w ith  a 
s a il in g  vessel a t  n ig h t.  T h e  n ig h t  was “  fin e , 
c lea r, d a rk , a n d  o v e rc a s t.”  T h e  s a ile r ’s l ig h ts  
w ere d e fe c tiv e . Those on  b o a rd  th e  s te a m sh ip  
d id  n o t  see th e  lo o m  o f th e  s a ile r u n t i l  th e y  w ere 
w ith in  a b o u t 3 00 ft. o f her. T h e  P re s id e n t fo u n d , 
o n  th e  a d v ice  o f th e  E ld e r  B re th re n , th a t  th e  loo m  
o f th e  s a ile r  o u g h t to  have  been seen a t  a d is tance  
o f a q u a r te r  o f a m ile . H e  h e ld , th a t ,  a lth o u g h  
th e  lig h ts  o f  th e  s a ile r w ere g ross ly  im p ro p e r, th e  
s te a m sh ip  w as a lone  to  b la m e , because i f  she had  
seen th e  lo o m  o f th e  s a ile r  a t  a d is ta n ce  o f a 
q u a r te r  o f a m ile , as, he fo u n d , she o u g h t to  have 
done , th e  c o ll is io n  m ig h t  a n d  o u g h t to  have  been 
a vo id e d . T h e  ow ners  o f th e  s te a m sh ip  appealed.
O n appea l th e  assessors expressed th e  o p in io n  th a t  
in  th e  c ircum stan ce s  i t  was v e ry  d o u b t fu l w h e th e r 
th e  lo o m  o f th e  s a ile r  c o u ld  have  been seen a t  a 
d is tan ce  o f a q u a r te r  o f a m ile , o r  a t  a  d is tan ce  
a p p re c ia b ly  g re a te r th a n  th a t  a t  w h ic h  i t  was 
f i r s t  seen b y  those on  th e  s te a m sh ip . H e ld , th a t  
th e  s a ile r  w as to  b la m e  fo r  c a rry in g  im p ro p e r  
l ig h t ,  a n d  th a t  she w as a lone  to  b lam e  fo r  th e  
c o llis io n , as i t  h a d  n o t  been p ro v e d  th a t  th e  lo o k 
o u t  on  th e  s te a m sh ip  was in  a n y  w a y  d e fe c tive . 
D ec is ion  o f D u k e , P . reversed. (C o u rt o f A p p e a l).
The C um berland  Queen ..................................................  483

17. C o llis io n  —  C o n tr ib u to ry  negligence  —  M a r it im e  
C onventions A c t 1911 (1 &  2 Geo. 5 , c. 57), s. 1 
(o) (6). T h e  q u e s tio n  o f c o n t r ib u to ry  neg ligence 
m u s t be d e a lt w ith  so m ew h a t b ro a d ly  a n d  u po n  
com m on-sense p r in c ip le s  as a ju r y  w o u ld  p ro b a b ly  
dea l w ith  i t .  I n  e s ta b lis h in g  l ia b i l i t y  fo r  c o llis io n  
a t  sea, i f  a c le a r lin e  can be d ra w n  be tw een  th e  
a c ts  o f neg ligence  o f tw o  vessels, th e  subsequen t 
a c t  o f neg ligence  is th e  o n ly  one to  lo o k  to . The re  
a re  cases w here  th e  tw o  acts o f neg ligence come 
so c lose ly  to g e th e r a n d  th e  second a c t o f neg ligence 
is  so m ix e d  u p  w ith  th e  s ta te  o f th in g s  b ro u g h t 
a b o u t b y  th e  f i r s t  a c t th a t  th e  p a r ty  second ly  
n e g lig e n t, w h ile  n o t  h e ld  free  fro m  b la m e  u n d e r 
th e  ru le  in  The B y w e ll Castle, m ig h t, on th e  o th e r 
h a n d , in v o k e  th e  p r io r  neg ligence as be ing  p a r t  o f 
th e  cause o f th e  c o llis io n  so as to  m ake  i t  a case o f 
c o n tr ib u t io n . A  c o llis io n  o ccu rre d  betw een th e  
V ., an  o il  ta n k  vessel, th e  le a d in g  vessel o f a 
co n v o y , a nd  th e  R ., a d e s tro ye r, th e  escort on th e  
s ta rb o a rd  han d . I f  th e  V. h a d  s ig n a lle d  as sho 
s h o u ld  h ave  done befo re  she p o r te d , th e re  w o u ld  
have  been no  c o llis io n  ; i f  th e  R . had  n o t  gone fu l l  
speed ahead a fte r  th e  p o s itio n  o f d ange r b ro u g h t 
a b o u t b y  th e  a c tio n  o f th e  V. arose th e re  w o u ld  
have  been no  c o llis io n . H e ld , t h a t  th e re  w as n o t 
a s u ffic ie n t s e p a ra tio n  o f t im e , p lace , o r c irc u m 
stance  be tw een  th e  n e g lig e n t n a v ig a tio n  o f th e  R. 
a n d  th a t  o f th e  V. to  m ake  i t  r ig h t  to  t re a t  th e  
neg ligence  o f th e  R . as th e  w ho le  cause o f th e  
c o llis io n  a n d  th a t  b o th  sh ips  m u s t be h e ld  to  
h aye  been e q u a lly  to  b lam e . T h e  la w  o f c o n 
t r ib u to r y  neg ligence a t  sea re v ie w e d  and  a p p lie d . 
J u d g m e n t o f th e  C o u r t o f A p p e a l, h o ld in g  th e  R. 
a lone  to  b lam e , a n d  a ff irm in g  th e  ju d g m e n t o f th e  
P re s id e n t, reversed . A p p e a l fro m  th e  ju d g m e n t 
o f  th e  C o u r t o f A p p e a l a ff irm in g  th e  ju d g m e n t o f 
D u k e , P ., w ho  fo u n d  th e  Radstock  a lone  to  b lam e. 
(H ouse  o f L o rd s ). A d m ira lty  C om m issioners  v . 
Owners o f the S team sh ip  Volute ; The V o lu te ............  530

18. A c tio n  by the C row n— W r it  issued a fte r the 
e x p ira tio n  o f  p e rio d  p rov ided  by statute o f l im i ta 
t io n — C row n not expressly inc luded  in  the sta tute—  
S ta tu te  o f  l im ita t io n , whether b in d in g  on the 
C row n— M a r it im e  C onventions A c t 1911 (1 <Sc 2 
Geo. 5, c. 57), s. 8.— Sect. 8 o f th e  M a r it im e  C on 
v e n tio n s  A c t  1911 p ro v id e s  : “  N o  a c tio n  sh a ll be 
m a in ta in a b le  to  en fo rce  a n y  c la im  o r l ie n  a ga in s t 
a  vessel o r  h e r ow ners in  respect o f a n y  dam age 
o r  loss to  a n o th e r vessel, h e r ca rgo  o r f re ig h t 
. . . caused b y  th e  fa u lt  o f  th e  fo rm e r vessel,
w h e th e r such vessel be w h o lly  o r p a r t ly  in  fa u lt ,  
o r  in  re s p e c t o f a n y  sa lvage services^ unless p ro -

PACJE
ceedings are com m enced w ith in  tw o  years fro m  
th e  d a te  w hen  th e  dam age o r loss o r  in ju r y  was 
caused o r th e  sa lvage services w ere rendered.
• • • P ro v id e d  a lw a ys  th a t  a n y  c o u rt , h a v in g
ju r is d ic t io n  to  dea l w ith  an  a c tio n  to  w h ic h  th is  
se c tion  re la tes  m a y , in  accordance w ith  th e  
ru le s  o f c o u rt , e x te n d  a n y  such p e rio d , to  such 
e x te n t, and  on  such  c o n d itio n s  as i t  th in k s  f i t ,  
and  sh a ll, i f  sa tis fied  th a t  th e re  has n o t  d u r in g  
such p e r io d  been a n y  reasonable  o p p o r tu n ity  o f 
a rre s tin g  th e  d e fe n d a n t vessel w ith in  th e  ju r is 
d ic t io n  o f th e  c o u r t , o r  w ith in  th e  te r r i to r ia l  
w a te rs  o f th e  c o u n try  to  w h ic h  th e  p la in t i f f ’s 
s h ip  be longs . . . e x te n d  a n y  such period .
• • • H e ld , th a t  th is  se c tion  is n o t  b in d in g
o n  th e  C row n  in  an  a c tio n  in  w h ic h  th e  C row n
is p la in t i f f .  (S ir H e n ry  D u k e , P .) The Loredano . . 565 

See L im ita t io n  o f L ia b i l i ty ,  P rize , N o . 3 ; P u b lic  
A u th o r it ie s  P ro tec tion  A c t, 11.

Merchant Ship and Warship, Between.
See C arriage  o f Goods, N o . 30 ; M a rin e  In su ra nce , 

N o . 11, 13.

C O L L IS IO N  R E G U L A T IO N S  A N D  R IV E R  
R U L E S , C O N F L IC T  O F.

See C o llis io n , N o . 3.

C O M M IS S IO N  O N  H IR E .
See C arriage  o f  Goods, N o . 32.

C O M M O N  C A R R IE R .
See C arriage  o f Goods, N o . 13.

C O M P E N S A T IO N .
See C arriage  o f  Goods, N os. 35, 38.

See R eq u is it io n , N o . 4.

C O M P U L S O R Y  P IL O T A G E .
See C o llis io n , N o . 4.

C O N C U R R E N T  F IN D IN G S  O F  F A C T .
See C o llis io n , N o . 7.

C O N D E M N A T IO N .
See P rize , N o . 1.

C O N F L IC T  O F  L A W S .
See C arriage  o f Goods, N o . 3.

C O N T R A B A N D .
See P rize , N os. 12, 13, 15, 21, 31— Cargo Owner’s 

Knowledge of : See P rize , N o . 15—Carriage of : 
See P riz e , N o . 22—Conditional : See P rize . Nos. 5, 23.

C O N S IG N M E N T  T O  S E L L IN G  A G E N T .
See P rize , N o . 5.

C O N T R IB U T O R Y  N E G L IG E N C E .
See C o llis io n , N o . 17.

C O N V O Y .
See C arriage  o f  Goods, N o . 16— M a rin e  In s u ra n c e , N o . 3

C O -O W N E R S H IP .
See B o ttom ry .

C O R P O R A T IO N  O F  P IL O T S . (Q U E B E C  H A R B O U R .)  
See C anada, N o. 1.

COSTS.
See L im ita t io n  o f  L ia b i l i ty ,  N o . 8 - -P ractice, N os. 1, 5, 9. 

Appeal. Of , Security for,
See P rize , N o . 27.

Seafaring Witness, of,
See P ractice , N o. 9.

C O U R T  O F  A P P E A L .
See A p p e a l, C ou rt of.

“  C R O S S IN G  R U L E . ”
See C o llis io n , N o . 12.
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See P ractice , N o . 10— Custody, of, Goods in, See P rize , 
N o . 10— Proceedings Against, See C arriage  o f Goods 
N o . 38— Proceedings by, See C o llis io n , N o . 18.

C U S T O M  O F  P O R T  O F  Y A R M O U T H  IN C O N 
S IS T E N T  W I T H  T E R M S  O F  C H A R T E R .

See C arriage  o f Goods, N os. 9, 10, 31.

D A M A G E S .
See C o llis io n , N o . 1— Docks, N o . 2— L im ita t io n  o f  

In a b il i ty ,  N o . 3, See M a r in e  In su ra nce , N o . 5— R e q u is i
tio n , N o . 3— A g r e e d  in  F o r e ig n  Cu r r e n c y , See 
C o llis io n , N o . 13— Cr o w n , a g a in s t  t h e , See P rize , 
N o . l l — D e t e r io r a t io n , f o r  (C argo), See P rize , 
N o . 20.

D A N G E R O U S  C A R G O .
See M a rin e  In su ra nce , N o . 8.

D A N Z IG  C O R P O R A T IO N .
See P rize , N o . 36.

D E A D W E IG H T .
See C arriage  o f Goods, N o . 12.

D E C K  C A R G O .
See C arriage  o f  Goods, N o . 28— M a rin e  In su ra nce , N o . 10.

D E C L A R A T IO N .
See Sale o f Goods. N o . 1.

D E C L A R A T IO N  O F  L O N D O N  1909.
A r t . 56.

See P riz e , N o . 20.

D E F A U L T  O F  P A Y M E N T  O F  H IR E .
See C arriage  o f Goods—  N o. 27.

D E L A Y .
See C o llis io n , N o . 2— Berth, in finding, See C arriage  

° f  Goods, N o . 11— Transit, in, See C arriage  o f Goods, 
N o . 5.

D E L IV E R Y .
See Sale o f  Goods, N o . 3— Destination, short of, See 

G arriage o f Goods, N o . 23.

D E M IS E  O F  T U G  T O  C R O W N .
See Salvage, N o. 2.

D E M U R R A G E .
See C o llis io n , N o . 1— C arriage  o f  Goods, N o . 2.
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(P rize  Cases), See P rize , N o . 22— Maritime Conven
tions Act 1911. under, See P ractice , N o . 4—L im ita 
tio n  o f L ia b i l i t y , N o . 2— Time for Claims, to Ex
tend ( L im ita t io n  S u its ), See L im ita t io n  o f L ia b i l i ty ,  
N o . 4.

D IS C R E T IO N  A N D  J U R IS D IC T IO N .
See P rize , N o . 22.

D IV E R S IO N  O F  S H IP S  IN  D A N G E R  A R E A .
See P rize , N o. 11.

D IV IS IO N A L  C O U R T .
See A rb it ra t io n ,  N o . 2— C arriage  o f  Goods, N o . 9—  

R eq u is it io n , N o . 2— C anada, N o . 2.

D O C K .
Government ow nersh ip— Damage caused to sh ip  

ow ing  to a n  alleged m is lead ing  buoy— P e tit io n  
o f  R ig h t.— A  s team sh ip  b e long ing  to  th e  a pp e lla n ts  
was p roceed ing  to  e n te r a G o v e rn m e n t f lo a t in g  
d o ck  u n d e r a c o n tra c t fo r  re pa irs . She h a d  to  pass 
a shoa l w here  buoys  h ad  been p laced, and  in  a v o id 
in g  i t  s tru c k  a concealed ro c k . The  a p p e lla n ts  b y  a 
P e t it io n  o f R ig h t  c la im e d  dam ages, a lle g in g  th a t  
th e  G o v e rn m e n t a u th o r it ie s  w ere u n d e r co n 
t ra c tu a l l ia b i l i t y  to  a ffo rd  safe access to  th e  d ock, 
a n d  were lia b le  fo r  th e  m is le a d in g  c h a ra c te r o f th e  
buoys. H e ld , th a t  th e  p e t it io n  fa ile d  as the re  
was no  w a r ra n ty  o f th e  s a fe ty  o f th e  p a r t ic u la r  
p a r t  o f th e  channe l w here  th e  ro c k  was s itu a te d . 
( P r iv y  C o u n c il.)  S cru tton , Sons, and  Co. v .
A ttorney-G enera l fo r  T r in id a d ......................................... 133

See L im ita t io n  o f L ia b i l i ty ,  N o . 3, 11.

D O C K O W N E R .
See L im ita t io n  o f L ia b i l i ty ,  N o . 3, 11.

D O C K , R U L E S  F O R  S T E A M E R  L E A V IN G .
See C o llis io n , N o. 12.

D O C U M E N T S  N O T  P U T  I N  E V ID E N C E  I N  C O U R T
B E L O W  B Y  A N  O V E R S IG H T .

See P rize , N o . 15.

D R O IT S , O F  C R O W N  O R  A D M IR A L T Y .
See N a v a l P rize  T r ib u n a l,  N o . 2.

D U K E ,  S IR  H E N R Y ,  P R E S ID E N T .
See C arriage  o f Goods, N o. 20— L im ita t io n  o f L ia b i l i ty ,  

N os. 5, 7, 10— P ractice, Nos. 8, 9— P rize , Nos. 6, 7, 9, 
23, 24, 25, 26, 27, 28, 29, 31, 38.

D E S E R T IO N . 
See Seaman.

“  E J U S D E M  G E N E R IS  ”  R U L E . 
See C arriage  o f Goods, Nos. 2, 7, 14, 37.

D E T E N T IO N .
See P rize , N o . 13— Incidence of Expenses of (R ep risa ls  

O rd e r), See P rize , N o . 26— Repairs, during, See 
C o llis io n , N o . 9— Ship, of, See C arriage  o f  Goods, N o. 
37.

D IS C H A R G E .
° f* C arriage o f Goods, N o . I I — Interrupted, See Sale o f 

Goods, N o . 3.

D IS C L O S U R E  O F  D O C U M E N T S .
See P rize , N o. 13.

D IS C L O S U R E  O F  M A T E R IA L  F A C TS .
See M a rin e  Insu rance , N o. 8.

D IS C O N T IN U A N C E .
See P rize , N o. 13.

D IS C O V E R Y .
See M a rin e  Insura7ice, N o . 12.

Cour-
D IS C R E T IO N .

T of Appeal, of, to Review Apportionment of
B l a m e , See C o llis io n , No. 11— F r e ig h t . T o A l l o w

E M E R G E N C Y  L E G IS L A T IO N .
See R eq u is it io n , N o . 4.

E N E M Y .
Cl a im a n t s  a t  R e f e r e n c e , See P ractice , N o. 2— B a s e , 

See P rize , N o . 23— Ca r g o , See P rize , N o . 14— G o o d s , 
See P rize , N o . 2— V e s s e l , See P rize , N os. 6, 9. 
C harg ing  Order.

E R R O R  O F  J U D G M E N T .
See C arriage  o f Goods, N o . 1.

E S T O P P E L .
See C arriage  o f  Goods, N o . 20.

E V ID E N C E .
See P ractice , N o . 11 ; P rize , N os. 13, 15. 

E X C E P T IO N S .
See C arriage  o f Goods, N os. 2, 25, 37 ; T u g  and  Tow .

E X E C U T IO N  C R E D IT O R S . 
See B o ttom ry .
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E X T E N S IO N  O F  T IM E .

(M a r it im e  Co n v e n t io n s  A c t  1911, s. 8.)

See P ra c tice f N o . 7.

F A IL U R E  T O  D E L IV E R  G O O D S.
See C arriage  o f  Goods, N o . 15.

F E R R Y .
See C o llis io n , N o . 10.

F I .  F A . ,  W R IT  O F ,
See B o ttom ry .

F IR E .
See C arriage  o f  Goods, N os. 17, 2 5 ; P rize , N o . 34. 

F L A G .
See C arriage  o f Goods, N o . 26.

FO G .
See C o llis io n , N o , 10.

F O R E IG N  G O V E R N M E N T .
See Necessaries, N o . 2.

F O R E IG N  L A W .
See C o llis io n , N o . 8 ; In te rn a tio n a l L aw .

F O R W A R D IN G  A G E N T S .
See C arriage  o f Goods, N os. 6, 23.

“  F R E E  O F  C A P T U R E  A N D  S E IZ U R E  ”  
C L A U S E .

See M a r in e  In su ra n ce , N os. 2, 4.

F R E IG H T .
See C arriage  o f  Goods, N o . 3 ; C ontract, N o . 1 ; 

P riz e , N o . 22— E a r n in g  of, b y  A d m ir a l t y  : See 
R e q u is it io n , N o . 1— R e p a y m e n t  of : See C arriage  o f  
Goods, N o . 23.

F R E N C H  L A W .
A s  t o  Sh ip o w n e r s ’ L ia b il it y  f o r  L if e  Cl a im s . 

See C o llis io n , N o . 8.

F R U S T R A T IO N .
See C arriage  o f  Goods, N os. 21, 36.

G A M IN G  P O L IC Y .
See M a r in e  In s u ra n c e /N o. 14.

G E N E R A L  A V E R A G E .
See C arriage  o f Goods, N o . 24.

G O V E R N M E N T  O W N E R S H IP .
See Dock.

G O V E R N M E N T , W H E T H E R  B O U N D  B Y  J U D G 
M E N T  A G A IN S T  O F F IC IA L .

See P ra c tice , N o . 6.

G R E E R , J .
See C arriage  o f  Goods, N os. 2, 27.

G R O U N D  T A C K L E .
See L im ita t io n  o f  L ia b i l i ty ,  N o . 6.

H A G U E  C O N F E R E N C E , 1907.
C o n v e n t io n  I V ,  A r t . 53 ; Co n v e n t io n  V I ,  A r t s . 

1, 2, 6 : P riz e , N o . 36— Co n v e n t io n  X I ,  A r t . 1 ; 
P riz e , N o . 4— Co n v e n t io n  X I I I ,  A r t . 3: P rize , N o . 6.

H I L L ,  J .
See B o tto m ry  ; C ha rg ing  O rder ;  C o llis io n , Nos. 1, 2, 3, 5, 

8, 9, 10, 15 ; L im ita t io n  o f  L ia b i l i ty ,  N o s . 1, 2 ;

PAG E
Necessaries, N o s . 1, 2 ; P rac tice , N os. 1, 2, 3, 4, 7 ; 
Salvage, N o . 5.

H IR E .
See C arriage  o f  Goods, N os. 7, 8, 27— In Advance :

See C arriage  o f Goods, N o . 21.

H O S P IT A L  S H IP .
See C arriage  o f Goods, N o . 30.

H O S T IL IT IE S  O R  W A R L IK E  O P E R A T IO N S .
See M a r in e  In su ra nce , N o . 3.

H O U S E B O A T .
See M a r in e  In su ra nce , N o . 9.

H O U S E  O F  L O R D S .
See A rb it ra t io n ,  N o . 3 ; C arriage  o f Goods, N os. 21, 31, 

32, 33 ; C o llis io n , N os. 4, 6, 7, 12, 17 ; M a r in e  In s u r 
ance, N os. 4, 7, 9, 10, 11 ; P ractice , N o . 10 ; Seaman.

IC E B O U N D  P O R T .
See C arriage  o f Goods, N o . 19.

I L L E G A L IT Y .
See C ontract, N o . 1.

IM M U N IT Y .
See Salvage, N o . 1.

IM P L IE D  C O N D IT IO N .
See C arriage  o f Goods, N o . 3.

IM P L IE D  R IG H T S .
See C arriage  o f Goods, N o . 4.

IN D E M N IT Y .
See C o llis io n , N o . 5 ; P rize , N o . 33.

IN F E C T IO N .
See P rize , N o . 18.

IN F E R E N C E .
See M a r in e  In su ra nce , N o . 2.

IN S U R A B L E  IN T E R E S T .
See M a r in e  In su ra nce , N o . 14.

IN S U R A N C E .
See C arriage  o f Goods, N o . 6 ; M a r in e  In su ra n ce , N o . 8 ;

P riz e , N o . 10.

Incidence of (Reprisals Order).

See P rize , N o . 26.

IN T E R E S T  O N  P R O C E E D S .
See P rize , N o . 13.

IN T E R N A T IO N A L  L A W .
T r in id a d  —  F re ig h t —  Agreem ent to p a y  rebates 

on fre ig h t— Ille g a lity  by fo re ig n  law — Perform ance  
o f contract o f  carriage— L ia b i l i t y  to p a y  rebates.—
T i l l  1917 th e  a p p e lla n ts , w ith  o th e r  com pan ies 
t ra d in g  betw een T r in id a d  a n d  th e  U n ite d  S ta tes, 
a llo w e d  rebates on  fre ig h ts  to  tra d e rs  e x c lu s iv e ly  
s h ip p in g  b y  th e ir  steam ers. T h e  a p p e lla n ts ’ 
ch ie f o ffice  was in  L o n d o n , a n d  th e y  h ad  b ranch  
offices in  T r in id a d  a n d  N ew  Y o rk . A f te r  1917 
th e y  d is c o n tin u e d  th e  reba tes, a lle g in g  th a t  
rebates h ad  been decla red  ille g a l b y  an A c t  o f 
Congress o f th e  U n ite d  S ta tes. H o ld , th a t  the  
ag reem ent to  a llo w  reba tes  co u ld  n o t be re p u d ia te d  
a fte r  th e  goods had  been c a rr ie d  and  th e  fre ig h t 
p a id , since th e  lex loc i contractus  was B r it is h , and  
b y  B r i t is h  la w  th e re  was no  i l le g a l i ty  in  the  
re ba te  agreem ent, a n d  th e  re fu sa l to  g ra n t the  
re b a te  co u ld  n o t  be su p p o rte d  even  i f  th e  reba te
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h a d  been m ade  ille g a l b y  A c t  o f  Congress. J u d g 
m e n t o f  th e  S uprem e C o u r t a ffirm e d . ( P r iv y  
C o u n c il.)  T r in id a d  S h ip p in g  and  T ra d in g  C om 
p a n y  L im ite d  v . O. R . A ls to n  and  C o ....................... 31

IN T E R P L E A D E R .
See P ractice , N o . 10.

IN T E R R O G A T O R IE S .
See P ra c tice , N o . 11.

IN T E R V E N T IO N .
See L im ita t io n  o f  L ia b i l i ty ,  N o . 8.

J O IN T  C A P T U R E  ( N A V A L  A N D  M IL IT A R Y )  
See N a v a l P r iz e  T r ib u n a l,  N o . 22.

J O IN T  E N T E R P R IS E .
See P rize , N o . 28.

J O IN T  O P E R A T IO N S  O F  S E A  A N D  L A N D  F O R C E S . 
See N a v a l P riz e  T r ib u n a l,  N o . 3.

J U D G M E N T  E N T E R E D  B E F O R E  T H E  W A R .
See P ra c tice , N o . 2.

J U R IS D IC T IO N .
See P riz e , N o . 32.

K IN G ’S S H IP .
See Salvage, N o. 5.

K N O W L E D G E  O F  LO SS.
See M a r in e  In su ra nce , N o . 6.

L A W R E N C E , P . O ., J .
See M a r in e  In su ra n ce , N o . 14.

L E T T E R  M A IL .
See P riz e , N o . 4.

l i a b i l i t y  o f  c h a r t e r e r s  f o r  h i r e .
See C a rr ia je  o f  Goods, N o . 14.

L IC E N C E  R E Q U IR E D  T O  R E M O V E  G O O D S. 
See P riz e , N o . 13.

L IF E  C L A IM S .
See C o llis io n , N o . 8.

L I F E  S A L V A G E .
See Salvage, N o . 4.

L IG H T  D R A F T  (S T E A M E R ).
See C arriage  o f Goods, N o . 19.

L IG H T E R M A N ’S L I A B I L I T Y .
See C arriage  o f  Goods, N o . 13.

L IG H T S .
ee C o llis io n , N o . 16— M a rin e  In su ra nce , N os. 3, 11.

L IM IT A T IO N  O F  A C T IO N S .
‘ ee C o llis io n , N o . 18— P ractice, N o . 4 .— P u b lic  A u th o rit ie s  

P ro tec tion  A c t, 239.

L IM IT A T IO N  O F  F R E IG H T S  (F R E N C H ) P O R T S  
O R D E R , 1918.

See R eq u is it io n , N o . 3.

L IM IT A T IO N  O F  L IA B I L I T Y .
Practice— L im ita t io n  o f l ia b i l i ty — R ig h t to l im i t  

~*m° u n t o f b a il— M e rcha n t S h ip p in g  A c t 1894 
( . &  58 Viet. c. 60), s. 503.— In  a  c o llis io n
^ o n  th e  d e fendan ts  gave b a il fo r  th e  a m o u n t 
2 . th e ir  s ta tu to ry  l ia b i l i t y  u n d e r th e  M e rch a n t 

h ip p m g  A c t  1894, s. 503, and  a ffirm e d  th a t  the  
c o llis io n  occurred  w ith o u t  th e ir  a c tu a l fa u lt  o r 
P,7v \ ty .  T h e  p la in t i f fs  f ile d  a  c o u n te r a f f id a v it  
a  ‘e£ in g  p r iv i t y .  H e ld , th a t  th e  p la in t i f fs  were

PAGE
e n t it le d  to  b a il to  th e  f u l l  va lu e  o f th e  d e fen 
d a n ts ’ vessel. ( H i l l ,  J .)  The C h a r lo t te .................  98

2. Reference —  C la im  statute-barred  —  M e rcha n t 
S h ip p in g  A c t  1894 (57 &  58 V ie t. c. 60), ss. 503-504 
— M a r it im e  Conventions A c t  1911 (1 &  2 Geo. 5, 
c. 57), s. 8.— In  a re ference fo l lo w in g  a l im i ta t io n  
s u it ,  in  w h ic h  th e  decree was p ron o u nce d  m ore 
th a n  tw o  years a fte r  th e  c o llis io n  w h ic h  gave rise 
to  th e  s u it  h ad  ta k e n  p lace, a  c la im  was p ro p e r ly  
f ile d , b u t  th e  c la im a n t had  issued no  w r it .  
A n o th e r  c la im a n t o b je c te d  th a t  th e  c la im  was 
s ta tu te -b a rre d . H e ld , fo llo w in g  The B e llc a irn  
(5 A sp . M a r. L a w  Cas. 503, 582 ; 53 L .  T . R ep.
686 ; 10 P ro b . D iv .  161), th a t  th e  c la im a n ts  had  
a g a in s t each o th e r  th e  same r ig h ts  w h ic h  th e y  
h a d  a g a in s t th e  l im i t in g  s h ip o w n e r and  th e  same 
r ig h ts  w h ic h  he h a d  a g a in s t th e m . One c la im a n t 
was, th e re fo re , e n t it le d  to  o b je c t th a t  th e  c la im  
o f a n o th e r was s ta tu te -b a rre d , b u t, i f  th e  o b je c tio n  
w as based o n  sect. 8 o f th e  M a r it im e  C on ve n tion s  
A c t  1911, i t  w as open  to  th e  c o u r t to  exercise 
th e  d is c re tio n  ves ted  in  i t  b y  th a t  A c t ,  and  to  
a llo w  a  w r i t  to  issue. O b se rva tion s  on  the  
exercise o f th is  d is c re tio n  w here  a w r i t  h ad  been 
w ith h e ld  because l im i ta t io n  p roceed ings were 
pen d ing . ( H i l l ,  J .)  The D ispe rse r ........................  112

3. D ock owners— D ock owners also sh ip -re p a ire rs—  
Dam age to s h ip  unde r re p a ir  in  dock— D ock not 
owned by s h ip  re pa ire rs— L im ita t io n  cla im ed on re 
p a ire rs ' dock— M e rcha n t S h ip p in g  (L im ita t io n  
o f Sh ipow ners and  Others) A c t 1900 (63 &  64 Viet, 
c. 32), s. 2.— T h e  p la in t i f fs  w ere sh ip  re pa ire rs  
and  a lso ow ned  a d ock  a t  G a rs to n . The  
de fe nd a n ts  w ere th e  ow ners o f th e  s te a m sh ip  C. 
and  o f h e r cargo, a n d  a ll  o th e r  persons c la im in g  to  
have  sus ta ined  dam age b y  reason o f a fire  w h ic h  
o ccu rre d  on  th e  C. on  th e  27 th  Ju ne  1918, o w in g  to  
th e  neg ligence o f th e  p la in t i f fs ’ se rvan ts . T h e  fire  
o ccu rre d  w h ile  th e  C. was ly in g  in  a L iv e rp o o l dock  
n o t  b e lo n g in g  to  th e  p la in t i f fs ,  a n d  was be ing  
f i t te d  b y  th e  p la in t i f fs  w ith  m ine-de fence  
a p p a ra tu s . T h e  p la in t i f fs  b ro u g h t th is  l im i ta 
t io n  o f l ia b i l i t y  a c tio n  u n d e r sect. 2 o f th e  M e rc h a n t 
S h ip p in g  A c t  1900, w h ic h  p ro v id e s  th a t  : “  T h e  
ow ners  o f a n y  d ock  o r cana l o r  a h a rb o u r a u th o r i ty  
o r a c o n s e rv a to ry  a u th o r i ty ,  as de fined  b y  th e  
M e rc h a n t S h ip p in g  A c t  1894, sh a ll n o t , where 
w ith o u t  th e ir  a c tu a l fa u lt  o r  p r iv i t y  a n y  loss o r 
dam age is  caused to  a n y  vessel o r  vessels o r to  a n y  
goods, m e rchand ise , o r o th e r  th in g s  w ha tso e ve r 
on  b o a rd  a n y  vessel o r  vessels, be l ia b le  to  dam ages 
b e yo n d  an  aggregate  a m o u n t n o t exceed ing  e ig h t 
p ounds fo r  each to n  o f th e  tonnage  o f th e  la rges t 
reg is te red  B r i t is h  sh ip  w h ic h , a t  th e  t im e  o f such 
loss o r dam age o c c u rr in g  is, o r  w ith in  th e  p e r io d  o f 
f iv e  years  p re v io u s  th e re to  has been, w ith in  th e  
area o v e r w h ic h  such d o ck  o r cana l o w n e r . 
p e rfo rm s  a n y  d u ty  o r exercises a n y  p o w e r.”  The  
p la in t i f fs  so u g h t to  l im i t  th e ir  l ia b i l i t y  to  30,281/., 
w h ic h  was th e  aggregate  a m o u n t o f 8/. a to n  on  th e  
to n n ag e  o f th e  B ., w h ic h  was th e  la rg e s t reg is te red  
B r i t is h  sh ip  w h ic h  w ith in  th e  p e rio d  m e n tio n e d  
in  th e  se c tion  h a d  been w ith in  th e  area o v e r w h ic h  
th e y  p e rfo rm e d  a n y  d u ty  o r exercised a n y  pow er.
H i l l ,  J . h e ld  th a t  th e  p la in t i f fs  h a d  in c u rre d  
l ia b i l i t y  as sh ip  re pa ire rs  and  n o t as d o ck  owners, 
a n d  n o t  w ith in  a n y  d o ck  o ve r w h ic h  th e y  
exercised a n y  p ow e r, a nd  th a t  th e y  w ere n o t 
p ro te c te d  b y  th e  sec tion  m e re ly  because th e y  
ow ned  a d o ck  elsewhere. T h e  p la in t i f fs  appealed. 
H e ld , th a t ,  as th e  p la in t i f fs ’ l ia b i l i t y  was n o t 
connected  w ith  th e  fa c t th a t  th e y  w ere d ock  
ow ners, th e y  w ere n o t  e n t it le d  to  a decree o f 
l im i ta t io n  o f l ia b i l i t y .  (J u d g m e n t o f  H i l l ,  J . 
a ffirm e d . (C o u rt o f A p p e a l.)  The C ity  o f  
E d in b u rg h ...............................................................................  234

4. F u n d — C la im s  by cargo owners and  others—
N o  c la im  by owners o f  the damaged s h ip — P ro 
ceedings pend ing  abroad— U n liq u id a te d  c la im s  
— R igh ts  o f p la in t i f fs  aga inst l im ita t io n  fu n d —
T im e  fo r  b r in g in g  in  c la im s— D isc re tio n — M erchan t 
S h ip p in g  A c t 1894 (57 &  58 Viet. c. 60), ss. 503,
504.— E a r ly  in  1917, a f te r  a co llis io n  between 
tw o  N o rw e g ia n  vessels, th e  C. a n d  K . ,  th e  C.
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sank. I n  M a rc h  1917 th e  ow ners o f th e  C .'s  
ca rgo  began  an  a c tio n  a g a in s t th e  ow ners  o f 
th e  K .  in  th e  A d m ir a l t y  C o u rt. I n  M a y  1919 
b o th  vessels w ere  p ro n o u n ce d  to  b lam e , a nd  i t  
was a d ju d g e d  th a t  th e  p la in t i f fs  sh ou ld  re cove r 
h a lf  o f th e  a m o u n t o f  th e ir  dam age fro m  th e  
d e fe nd a n ts . T h e re u p o n  th e  ow ners o f th e  K .  
com m enced  a l im i ta t io n  a c tio n  a g a in s t th e  
ow ners  o f th e  C ., th e  ow ners o f h e r cargo, a nd  
a ll  persons c la im in g  to  have  re ce ive d  dam age 
b y  reason o f J ie  c o llis io n  ; and  in  F eb . 1920 a 
decree was p ro n o u n ce d  l im i t in g  th e  l ia b i l i t y  
o f  th e  ow ners  o f th e  K .  to  81. p e r to n  on  th e  
re g is te re d  to n n ag e  o f th e  K . ,  c a lc u la te d  in  
accordance w ith  th e  p ro v is io n s  o f th e  M e rc h a n t 
S h ip p in g  A c t  1894 ; and  i t  w as o rde re d  th a t  a ll  
c la im s  be b ro u g h t in  w ith in  th re e  m o n th s , and  
t h a t  c la im s  n o t  so b ro u g h t in  w o u ld  be e xc lu d e d  
f ro m  s h a r in g  in  th e  l im i ta t io n  fu n d . C la im s  
w ere  f i le d  b y  th e  ow ners  o f th e  C .'s  ca rgo . T h e  
ow ners  o f th e  C. e n te re d  an  appearance , b u t  
to o k  n o  fu r th e r  steps in  th e  l im i ta t io n  p ro 
ceedings. I n  F e b . 1919 th e  ow ners o f th e  C. 
h a d  com m enced  an  a c tio n  in  N o rw a y  a g a in s t 
th e  ow ne rs  o f th e  K . ,  a n d  in  J u n e  1920, w hen  
th e  re g is tra r  m ade  h is  re p o r t, th e  t r ia l  o f th e  
N o rw e g ia n  a c tio n  was s t i l l  p e n d in g . T h e  
ow ners  o f th e  K .  su b s e q u e n tly  to o k  o u t a 
sum m ons  a s k in g  th a t  th e  re p o r t be n o t  c o n 
f irm e d , and  th a t  th e y  m ig h t have  leave  to  f i le  
a c la im  a g a in s t th e  fu n d  in  respect o f a n y  l ia 
b i l i t y  th e y  m ig h t  in c u r  u n d e r th e  N o rw e g ia n  
p roceed ings. H i l l ,  J . d ism issed th e  sum m ons.
T h e  p la in t i f fs  appea led . B e fo re  th e ir  appea l 
w as h e a rd  th e  N o rw e g ia n  c o u r t  h a d  p ron o u nce d  
th e  K .  tw o - th ird s  to  b la m e , b u t  h a d  n o t  assessed 
th e  dam ages. H e ld  b y  B a n kes  a n d  A tk in ,  
L .J J .  (Y o u n g e r, L .J .  c o n c u rr in g  on  d if fe re n t 
g ro u n d s ) (1 ) th a t  th e  p la in t i f fs  w ere n o t  e n t it le d  
u n d e r th e  l im i ta t io n  sections o f th e  M e rc h a n t 
S h ip p in g  A c t  to  h ave  th e  d is t r ib u t io n  o f th e  
fu n d  s ta ye d  ; (2) th a t  l im i ta t io n  p roceed ings do 
n o t  c o n te m p la te  c la im s  b y  p la in t i f fs ,  and  th a t  
th e  ow ners  o f th e  K .  co u ld  n o t  f ile  a c la im  
a g a in s t th e  fu n d  in  th e ir  o w n  r ig h t  ; (3) (A tk in ,
L .J .  d o u b tin g )  th a t  i f  an a p p lic a t io n  had  been 
m ade in  p ro p e r fo rm  th e  c o u r t  w o u ld  have  had  
a d is c re tio n  to  e x te n d  th e  t im e  before  d is t r i 
b u t in g  th e  fu n d , in  o rd e r to  a llo w  th e  p la in t i f fs  
to  a sce rta in  th e ir  l ia b i l i t y  u n d e r th e  p e n d in g  
N o rw e g ia n  ju d g m e n t and  to  a p p ly  to  th e  c o u r t 
to  a d ju s t th e  d is t r ib u t io n  o f th e  fu n d  so th a t  
th e  p la in t i f fs  m ig h t  o b ta in  c re d it fo r  th e  a m o u n t 
to  be p a id  u n d e r  th e  N o rw e g ia n  ju d g m e n t ;
(4 ) b u t  th a t ,  h a v in g  re ga rd  to  th e  lapse o f t im e  
since th e  c o llis io n , th e  c o u r t h ad  r ig h t ly  e x e r
c ised i ts  d is c re tio n  in  re fu s in g  to  postpone  th e  
d is t r ib u t io n  o f th e  fu n d . J u d g m e n t o f H i l l ,  J . 
a ffirm e d . (C o u rt o f A p p e a l.)  The K ro n p r in z  
O lav  ......................................................................................... 312

5. T u g  and  tow— Towage contract— Rope cast o ff by tug  
d u r in g  perfo rm ance  o f  contract— Dam age to tow—  
B reach o f  towage contract— “  Im p ro p e r n av ig a tion  
o r managem ent "  o f the tug— L im ita t io n  o f tug  
owners' l ia b i l i ty — M e rcha n t S h ip p in g  A c t 1894 
(57 &  58 V ie t. c. 60), s. 503— M e rch a n t S h ip p in g  
( L im ita t io n  o f  S h ipow ne rs ' a nd  Others' L ia b i l i ty )
A c t 1900 (63 &  64 Viet. c. 32).— I f  a  vessel w h ic h  is  
b e in g  to w e d  u n d e r a  c o n tra c t o f  tow age  is 
dam aged  b y  reason o f th e  tra n s fe r  o f th e  to w in g  
rope  fro m  th e  engaged tu g  to  a n o th e r tu g , th e  
dam age is caused b y  th e  im p ro p e r  n a v ig a tio n  o f 
th e  engaged tu g , a n d  n o t  b y  a  b reach o f th e  
c o n tra c t o f tow age . T h e  ow ners  o f th e  engaged 
tu g  are th e re fo re  e n t it le d  to  l im i t  th e ir  l ia b i l i t y  
in  accordance w ith  sect. 503 o f th e  M e rc h a n t 
S h ip p in g  A c t  1894 (57 &  58 V ie t . c. 60) (S ir 
H e n ry  D u k e , P .) The V ig i la n t ....................................  337

6. Vessel not equipped w ith  p ro p e r g round  tackle—  
C o ll is io n —  U nseaw orth iness— “ A c tu a l f a u lt  o r 
p r iv i t y  "  o f  owners— M e rcha n t S h ip p in g  A c t  1894 
(57 &  58 Viet. c. 60), s. 503.— Sect. 503 o f the  
M e rc h a n t S h ip p in g  A c t  1894 casts th e  onus u po n  
p la in t i f fs  in  l im i ta t io n  a c tion s  o f s h ow in g  th a t  
w h a t happened  o ccu rre d  w ith o u t  th e ir  fa u lt  o r
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p r iv i t y .  T h e  B . C. was an  u n fu rn is h e d  vessel 
n o t  f u l ly  e q u ip p e d  w ith  g ro u n d  ta c k le , a nd  n o t 
s u p p lie d  w ith  eng ine  pow er. T h e  b u ild e rs  
(re p re se n ting  h er ow ners) gave  in s tru c t io n s  th a t  
she s h ou ld  be to w e d  fro m  C a rd iff  to  B r is to l  b y  
tw o  tu g s . One tu g  was la te  in  a r r iv in g , a n d  th e  
m a rin e  s u p e r in te n d e n t in  charge s ta rte d  th e  
tow age  w ith  one tu g  o n ly . T h e  w ea th e r, w h ic h  
w as n o t  good , becam e u n e x p e c te d ly  w orse , and  th e  
to w  ro pe , w h ic h  w as ro tte n , b roke . T h e  B . C ., 
o n ly  one a n ch o r on  boa rd , a n d  a b o u t fo r ty -e ig h t  
fa th o m s  rope  o f w ire , no  cables, no  w ind lass , and  
no  hawse p ipes. T h is  e q u ip m e n t fa ile d  to  h o ld  h e r 
and  she d r if te d  across th e  bow s o f th e  J .  E .,  a 
s a ilin g  vessel a t  a nch o r, d o in g  h e r m u ch  dam age.
T h e  ow ners o f th e  B . C. c la im e d , u n d e r sect. 503 
o f th e  M e rc h a n t S h ip p in g  A c t  1894, to  l im i t  th e ir  
l ia b i l i t y .  H e ld , u p o n  th e  a dv ice  o f th e  n a u t ic a l 
assessors, th a t  th e  B . C. o u g h t to  have  been 
fu rn is h e d  w ith  a t  lea s t tw o  ancho rs  a n d  p ro p e r 
g ro u n d  ta c k le , a n d  th a t  she was n o t  s e a w o rth y , 
th a t  th e  c o llis io n  was due to  th e  la c k  o f e q u ip m e n t, 
a nd  th a t  th e  b u ild e rs  (w ho  -were also ow ners o f 
vessels) b e in g  aw are  o f th e  fa c ts  as regards  th e  
e q u ip m e n t o f th e  vessel, c o u ld  n o t  e s ta b lish  th a t  
th e  c o llis io n  to o k  p lace w ith o u t  th e ir  “  a c tu a l fa u lt  
o r  p r iv i t y , ”  w ith in  th e  m e an in g  o f th e  se c tion , and  
w ere n o t , th e re fo re , e n t it le d  to  a l im i ta t io n  decree. 
J u d g m e n t o f  D u k e , P . a ffirm e d . (C o u rt o f 
A p p e a l.)  The B r is to l C it y .............................................. 390

7. T u g  and  tows —  Unregistered ligh te rs  —  11 N o t
recognised as a  B r i t is h  sh ip  " — “  S h ip  " — “  E ve ry  
descrip tio n  o f  vessel used in  n a v ig a tio n  not 
p rope lled  by oars "  —  R ig h t to l im i t  l ia b i l i ty  
— T u g  tow ing  five  ligh te rs— Com m on owner—  
D am age by tug  and  one lig h te r— Negligence—  
L ia b i l i t y , whether lim ite d  on tonnages o f tug  o r 
her tows , o r w h ich  o f  them— M e rcha n t S h ip p in g  
A c t  1894 (57 &  58 V ie t., c. 60), ss. 503, 508, 742—  
M e rcha n t S h ip p in g  (L ia b i l i t y  o f  S h ipow ners) A c t 
1898 (61 cSc 62 V ie t. c. 44), s. 1— M e rch a n t S h ip p in g  
A c t  1906 (6 E d w . 7, c. 48), s. 85, sched. 2 .— T h e  
o w n e r o f an  u n re g is te re d  sh ip  is n o t  d e p r iv e d  o f 
th e  r ig h t  to  l im i t  h is  l ia b i l i t y  u n d e r sect. 503 o f 
th e  M e rc h a n t S h ip p in g  A c t  1894 b y  reason o f th e  
fa c t th a t  h fs sh ip  has n o t been reg is te red . T h e  
r ig h t  to  l im i t  l ia b i l i t y  e x te n de d  b y  sect. 1 o f  th e  
M e rc h a n t S h ip p in g  ( L ia b i l i t y  o f S h ipow ne rs ) A c t  
1898 as am ended  b y  sect. 85, sched. 2 o f th e  
M e rc h a n t S h ip p in g  A c t  1906 to  th e  ow ners, 
b u ild e rs  and  o th e r  p a rt ie s  in te re s te d  in  a n y  sh ip  
b u i l t  w ith in  H is  M a je s ty ’s d o m in io n s  is an  
u n q u a lif ie d  r ig h t ,  and  is  n o t  re s tr ic te d  to  such 
p e r io d  a fte r  la u n c h in g  as m a y  be necessary to  
e ffe c t re g is tra t io n . L ig h te rs  used fo r  n a v ig a tio n  
in  th e  tra n s p o r t  o f goods on  th e  Tham es, in  to w  o f 
tu g s  a n d  u po n  th e  tid e s , f i t te d  w ith  ru d d e rs  a nd  
m anaged  b y  th e ir  ow n  crews, are sh ips w ith in  th e  
m e an in g  o f sect. 742 o f th e  M e rc h a n t S h ip p in g  A c t  
1894. The M a c  (4 A sp . M a r. L a w  Cas. 555 ; 46 
L . T . R ep . 907 ; 7 P ro b . D iv .  126) considered. 
W here  dam age is done jo in t l y  b y  severa l vessels 
b e lo n g in g  to  th e  same ow n e r— e.g., a tu g  and  her 
to w s , b y  th e  neg ligence o f those on  boa rd  some 
o r  one o f th e m , th e  o w n e r o f these vessels is o n ly  
e n t it le d  to  l im i t  h is  l ia b i l i t y  to  an  aggregate 
a m o u n t ca lcu la te d  u p o n  th e  severa l tonnages o f 
each o f th e  vessels w h ic h  m ig h t have  been p ro 
ceeded a g a in s t in  rem  in  respect o f th e  dam age 
done , since as th e  e m p lo y e r o f a ll  th e  n e g lig e n t 
persons he m ig h t bo he ld  lia b le  fo r  a ll  th e  dam age, 
n o t  o n ly  in  each a c tio n  in  rem  b u t  in  proceed ings 
i n  personam . The G ray g a rth , in fra , p . 517 (126 
L . T . R ep . 6 7 5 ; (1922) P . 80) e xp la ine d . (S ir 
H e n ry  D u k e , P .)  The H a r lo w ....................................  498

8. C o llis io n — Damage to sh ip  and  cargo— A c tio n  by 
the owners o f the sh ip — “  A s  owners o f s h ip  and  her 
cargo " — B a il— U nd e rw rite rs  on cargo in v ite d  to jo in  
i n  proceedings— R efusa l by some o f the u nde rw rite rs  
— R igh ts  o f those u nde rw rite rs  to share in  sum  subse' 
quen tly  recovered in  the action— R igh t to intervene—
Costs— O rder X I I . ,  r. 24— I t  is th e  d u ty  o f th e  
c o u r t , w hen  b y  i ts  process a  sum  has been re 
covered  in  A d m ira l ty ,  to  see th a t  i t  goes to  the  
persons e n t it le d  to  c la im , and  i t  s h ou ld  be d iv id e d
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p a r i  passu  be tw een  th e m . The G lam organshire  
(6 A sp . M a r. L a w  Cas. 344 ; 59 L . T . R ep.
572 ; 13 A p p . Cas. 454) considered. W here  a 
person sued as ow n e r o f a vessel a nd  ca rgo  a nd  
es ta b lish ed  th e  l ia b i l i t y  o f th e  d e fe n d a n t to  p a y  
dam ages in  respect o f b o th  sh ip  and  cargo, and  ce r
ta in  o f th e  ca rgo  ow ners re fused  to , o r  e lec ted  n o t 
to , ta k e  th e ir  share in  th e  expenses connected  w ith  
e s ta b lish in g  th e  l ia b i l i t y ,  i t  was h e ld  th a t  th e  cargo 
ow ners w ere n o t s h u t o u t fro m  a n y  b e n e fit in  th e  
ju d g m e n t. The  s team er W . H .  a nd  h er cargo was 
dam aged  in  co llis io n  w ith  th e  s team er J .  V . The  
ow ners o f th e  W. H .  com m enced  an  a c tio n  “  as 
ow ners o f th e  W. H .  a n d  ca rgo ,”  c la im in g  fo r  th e  
dam age su s ta in e d  th e re b y . T h e  ow ners o f th e  
J .  V . gave an  u n d e r ta k in g  fo r  b a il in  th e  sum  o f 
100,000/., w h ic h  exceeded th e ir  s ta tu to ry  l ia b i l i t y  
th e  ow ners o f th e  W. H .  g iv in g  b a il  in  a l ik e  
a m o u n t. T h e  u n d e rw r ite rs  on  th e  cargo o f the  
W. H .  w ere a fte rw a rd s  in v ite d  b y  th e  sh ip o w ne rs ’ 
s o lic ito rs  to  jo in  th e  sh ip o w ne rs  in  th e  proceed ings.
Some o f th e  u n d e rw rite rs  d id  n o t assent to  th is  p ro 
posal. N everthe less , a fte r  ju d g m e n t had  been 
g iv e n  a g a in s t th e  J .  V. these u n d e rw r ite rs  in 
s tru c te d  th e  s o lic ito rs  a c tin g  fo r  th e  ow ners o f th e  
W. H .,  and  those u n d e rw r ite rs  w ho  h a d  agreed to  
jo in  w ith  th e m  in  th e  l it ig a t io n ,  to  p u t  fo rw a rd  
c la im s a ga in s t th e  sum  o b ta in e d  fro m  th e  ow ners 
o f th e  J .  V . T h e  s o lic ito rs  agreed to  do  so, and  
rece ive d  th e  d ocu m e n ts  s u p p o r tin g  these c la im s.
T h e  to ta l  c la im s  th e n  exceeded th e  a m o u n t fo r  
w h ic h  th e  ow ners o f th e  J .  V. had  g iv e n  b a il, and  
fo r  w h ic h  th e y  h a d  been h e ld  l ia b le . T h e  ow ners 
o f th e  W. H .  and  those u n d e rw r ite rs  w ho  had  
jo in e d  w ith  th e m  in  th e  l it ig a t io n  a c c o rd in g ly  
to o k  u p  th e  p o s it io n  th a t  those u n d e rw rite rs  w ho  
had  n o t agreed to  jo in  w ere  n o t  e n t it le d  to  share 
in  th e  fu n d  befo re  th e  c o u rt . A t  th e  re ference 
th e  re g is tra r re p o rte d  th a t  those u n d e rw rite rs  
w ho  h ad  re fused  to  jo in  in  th e  l it ig a t io n  w ere 
neverthe less e n t it le d  to  share in  th e  fu n d  on  the  
g ro u n d  th a t  th e  w r i t  had  been issued in  th e  nam es 
o f th e  ow ners o f th e  W. H . a nd  h er cargo, a nd  th a t  
th e  s o lic ito rs  o f th e  ow ners o f th e  W. H .  a nd  th e  
o th e r  u n d e rw r ite rs  had  agreed a nd  consented to  
th e  u n d e rw r ite rs  w ho  had  a t  f i r s t  re fused to  ta k e  
p a r t  in  th e  a c tio n  s u b se q u e n tly  b ecom ing  p a rt ie s  
to  i t  in  i ts  second stage. The  ow ners o f th e  W . H . 
and  th e  u n d e rw rite rs  w ho  h ad  jo in e d  in  th e  a c tio n  
m oved  th a t  th is  re p o r t  be re je c te d . H e ld , on 
appea l, th a t  a ll persons h a v in g  a c la im  on th e  
fu n d , in c lu d in g  th e  n on -assen ting  u n d e rw rite rs , 
were e n t it le d  to  share in  th e  d is t r ib u t io n . J u d g 
m e n t o f H i l l ,  J . a ffirm e d . (C o u rt o f A p p e a l.)
The J o a n n is  V a tis ................................................................. 506

Tug and. tow belonging to same owner— Tow  
navigated by tug— C o llis io n  o f tow w ith  another 
vessel— N eg ligen t n av ig a tion  o f tow by tug—  
Owners lia b le  on tonnage o f tow— M erchan t 
S h ip p in g  A c t 1894 (57 <£? 58 Viet. c. 60), s. 503.—  
W here  a tu g  and  her to w  be long  to  th e  same 
ow ners, and  th e  to w  is b ro u g h t in to  c o llis io n  w ith  
& th i r d  vessel b y  th e  negligence o f th e  tu g , the  
l ia b i l i t y  o f th e  ow ners o f th e  tu g  and  h er to w  is 
n o t l im ite d  to  a fu n d  c a lcu la te d  u po n  th e  tonnage  
o f th e  tu g  a lone, n o tw ith s ta n d in g  th a t  the re  was no 
negligence on  th e  p a r t  o f a n y  person on  b o a rd  the  
to w . The  ow ners are lia b le  in  respect o f a sum  c a l
cu la te d  u po n  th e  tonnage  o f the  to w . A  barge was 
dam aged in  c o llis io n  w ith  a n o th e r barge ; the  
la t te r  barge a t  th e  t im e  o f th e  co llis io n  w as be ing  
to w e d  b y  a tu g  w h ic h  be longed to  h e r owners.
In  an a c tio n  i n  rem  aga in s t th e  barge, h e r owners 
we-e he ld  l i ib lc  in  personam  on th e  g ro u n d  th a t  the  
co llis io n  w as caused b y  th e  negligence o f th e ir  
se rvan ts  on boa rd  th e  tu g . T h e  ow ners o f th e  
fu g  and  to w  th e n  c la im ed  to  l im i t  th e ir  l ia b i l i t y  
u n d e r sect. 503 o f th e  M e rc h a n t S h ip p in g  A c t  1894 
° n  th e  tonnage  o f th e  tu g  alone. H i l l ,  J . ho ld  
th a t  th e y  were e n t it le d  to  do  so. H e ld , th a t  th e  
ju d g m e n t o f H i l l ,  J . shou ld  have been an o rd in a ry  
ju d g m e n t i n  rem  a ga in s t th e  ow ners  o f th e  to w  
because o f th e  im p ro p e r n a v ig a tio n  o f th e  to w  
th ro u g h  th e  acts  o f th e  d e fe nd a n ts ’ se rvan ts  on 
the  tu g  and  th a t  th e  to w  and  n o t the  tu g  was th e  
vessel in  re la t io n  to  w h ic h  l ia b i l i t y  s h ou ld  be
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10. C la im s  settled abroad— L im ita t io n  fu n d — R ig h t 
o f the p la in t i f f  to c la im  fo r  the am oun t p a id  
in  settlement o f c la im s abroad— “  C la im s  ” —  
M e rcha n t S h ip p in g  A c t  1894 (57 &  58 V ie t. 
c. 60), 8. 503.— W h e re  th e  p la in t i f f  in  a l im ita t io n  
s u it  has s e ttle d  c la im s  a b ro a d  a r is in g  o u t o f 
th e  co llis io n  in  respect o f w h ic h  th e  decree o f 
l im i ta t io n  has been o b ta in e d , he is e n t it le d  to  b r in g  
p a y m e n t o f such c la im s  in to  co n s id e ra tio n  before 
th e  re g is tra r w hen  th e  a d m in is t ra t io n  o f th e  l im i 
ta t io n  fu n d  is decided  upo n . P ro o f o f such p a y 
m e n t m a y  be b ro u g h t before  th e  re g is tra r  n o t 
w ith s ta n d in g  th a t  such p a y m e n t was m ade  u n d e r 
ai fo re ig n  sys te m  o f l im ita t io n ,  o r fo r  an  a m o u n t 
n o t  l im ite d  a c co rd in g  to  th e  E n g lis h  ru le  o f l im i ta 
t io n . I t  is  n o t m a te r ia l th a t  th e  c la im a n ts  to  
w h o m  such p a ym e n ts  w ere m ade w ere  n o t su b 
je c t  to  th e  ju r is d ic t io n  o f the  c o u rt. T h e  s team er 
D . and  h e r ca rgo  w ere s u n k  in  c o llis io n  w ith  th e  
s team er C. A f te r  th e  c o llis io n  th e  C. p u t  in to  a 
F re n ch  p o r t ,  w here  h er ow ners w ere fo rce d  to  g ive  
b a il in  o rd e r to  secure h e r im m u n ity  fro m  a rre s t 
a t th e  s u it  o f th e  ow ners o f th e  D . B a il w as g ive n  
in  an  a m o u n t equa l to  th e  v a lu e  o f th e  C. a t  t h a t  
t im e , w h ic h  was th e  fu l l  a m o u n t o f th e  l ia b i l i t y  
o f h e r ow ners u n d e r th e  la w  o f F rance. I n  subse
q u e n t p roceed ings in  F rance  th e  C. w as h e ld  
a lone to  b la m e , and  h er ow ners w ere  condem ned 
on  th e  a m o u n t o f th e ir  b a il a nd  costs. T h e  
ow ners o f th e  C. d ischa rged  th e  ju d g m e n t d e b t 
a nd  th e n  com m enced  p roceed ings to  l im i t  th e ir  
l ia b i l i t y  in  E n g la n d . A  decree o f l im i ta t io n  w as 
p ron o u nce d  and  a t th e  subsequen t re fe rence a 
c la im  was fi le d  b y  th e  ow ners o f th e  ca rgo  laden  
on th e  D .,  a nd  th e  ow ners o f th e  C. them se lves  also 
f i le d  a  c la im  fo r  th e  a m o u n t th e y  h a d  p a id  u n d e r 
th e  ju d g m e n t in  F ra n ce , to g e th e r w ith  th e ir  
costs in  th e  F re n ch  p roceed ings. T h e  re g is tra r  
a llo w e d  th e ir  c la im  fo r  th e  a m o u n t p a id  to  th e  
ow ners o f th e  D ., i.e ., th e  a m o u n t o f th e  s ta tu to ry  
l ia b i l i t y  o f th e  ow ners o f th e  C. in  F ra n ce . H e ld , 
on  appea l fro m  th e  re g is tra r, t h a t  th e  c la im  was 
p ro p e r ly  a llow ed . Leyrester v . Logan  (26 L . J .
Ch. 306) a nd  The C ra th ie  (8 A sp . M a r. L a w  Cas.
256 ; 76 L . T . R ep. 534 ; (1897) P . 178), fo llo w e d .
The K ro n p r in z  O lav ( in f  d  p . 312 ; 125 L . T . R ep.
6 8 4 ; (1921) P . 52) d is t in g u is h e d . (S ir  H e n ry  
D u k e , P .) The Coaster ................................................... 560

11. Docks— Negligence— C o llis io n  w ith  gates— Dock- 
owner's righ ts  o f detention— S ta tu to ry  powers o f the 
M ersey Docks and H a rb o u r B o a rd — L im ita t io n  o f 
l ia b i l i t y — P r io r it ie s — M ersey D ock A cts  C onso lida 
t io n  A c t 1858 (21 &  22 V ie t. c. xc ii.)>  s. 94—  
M e rcha n t S h ip p in g  A c t 1894 (57 <Sc 58 V ie t. c. 60), 
ss. 503, 504— M e rcha n t S h ip p in g  ( L ia b il i ty  o f 
S h ipow ners and  Others) A c t 1900 (63 6e 64 Viet. c.
32), ss. 1, 3— M ersey Docks a nd  H a rb o u r A c t 1912 
(2 &  3 Geo. 5, c. x i i . ) ,  s. 7.— T h e  p la in t i f fs ’ s te a m 
sh ip  C ., ly in g  in  a d o ck  be lo n g in g  to  th e  d e fe n 
d a n ts , th e  M ersey D o c k  a n d  H a rb o u r  B o a rd , 
n e g lig e n tly  crashed th ro u g h  th e  d o ck  gates in to  
th e  r iv e r ,  c a rry in g  w ith  her a n u m b e r o f o th e r 
c ra ft.  T h e  C. herse lf h ad  to  be beached b y  tu g s , 
and  th e  d e fe nd a n ts ’ a ss is tan t m a rin e  s u rv e y o r 
c e rtif ie d  th a t  she was “  in  a s in k in g  c o n d itio n  ”  in  
th e  r iv e r ,  and , in  h is  ju d g m e n t, “  an o b s tru c tio n , 
im p e d im e n t, o r  d an g e r,”  o r  l ik e ly  so to  becom e, 
to  th e  safe a nd  co n v e n ie n t n a v ig a tio n  o f th e  p o r t .
T h e  de fe nd a n ts  th e n  p a tch ed , d o cke d , and  
re pa ire d  th e  C. a t a cost o f 1048/. T h e  dam age 
n e g lig e n tly  done to  th e  d e fe nd a n ts ’ docks  and  
w o rk s  a m o u n te d  to  10,014/. T h e  p la in t i f fs  
in s t itu te d  proceed ings fo r  l im i ta t io n  o f l ia b i l i t y .
T h e  de fe nd a n ts  c la im e d  th e  r ig h t  to  d e ta in  th e  C. 
u nd e r th e  M ersey D o c k  A c ts  C o n s o lid a tio n  A c t  
1858 and  th e  M ersey D ocks  and  H a rb o u r  A c t  1912 
u n t i l  th e  p la in t i f fs  h ad  p a id  th e  sum  o f 5000/., the  
s ta tu to ry  a m o u n t o f th e  p la in t i f fs ’ l ia b i l i t y  
ca lc u la te d  in  accordance w ith  th e  M e rc h a n t 
S h ip p in g  A c ts , a nd  in  a d d it io n  th e  sum  o f 1084/.
T h e  p la in t i f fs  issued a w r i t  in  d e tin u e , a lle g in g  
th a t  th e  d e te n tio n  o f th e  C. was w ro n g fu l. T h e
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O. was released on  p a y m e n t o f 5000 l. in to  c o u r t 
b y  th e  p la in t i f fs .  B y  sect. 94 o f th e  above -nam ed  
A c t  o f 1858 a vessel n e g lig e n tly  d o in g  dam age to  
a n y  w o rks  b e lo n g in g  to  th e  D o c k  B o a rd  m a y  be 
d e ta in e d  u n t i l  th e  a m o u n t o f  th e  dam age, o r a 
d e p o s it fo r  th e  e s tim a te d  a m o u n t has been p a id . 
B y  sect. 1 o f th e  M e rc h a n t S h ip p in g  A c t  1900 
a  s h ip o w n e r’s r ig h t  o f l im i ta t io n  o f l ia b i l i t y  u n d e r 
th e  M e rc h a n t S h ip p in g  A c t  1894 is  e x te n d e d  to  
a ll  cases w here , w ith o u t  h is  a c tu a l f a u lt  o r 
p r iv i t y ,  a n y  loss o r  dam age is  caused to  p ro p e r ty  
o f  a n y  k in d , w h e th e r on  la n d  o r  w a te r, b y  reason 
o f th e  im p ro p e r  n a v ig a tio n  o f th e  sh ip  ; a n d  b y  
sect. 3 th e  l im i ta t io n  u n d e r th e  A c t  app lies  
“  w h e th e r th e  l ia b i l i t y  arises a t  co m m on  la w  o r 
u n d e r a n y  g ene ra l o r  p r iv a te  A c t  o f P a r lia m e n t 
a n d  n o tw ith s ta n d in g  a n y th in g  c o n ta in e d  in  such 
A c t . ”  B y  sect. 7 o f th e  M ersey I?ocks and  
H a rb o u r  A c t  1912 th e  D o c k  B o a rd  m a y  rem ove  
th e  w re c k  o f a n y  vessel o r  a n y  vessel s u n k  o r 
3 tra n d e d  w ith in  th e  p o r t  w h ic h , in  th e  ju d g m e n t 
(w r it te n  a n d  d u ly  recorded ) o f th e  m a rin e  s u rv e y o r 
o r  h is  ass is tan t, is  an  o b s tru c tio n , im p e d im e n t, o r  
d an g e r to  th e  safe use o f th e  p o r t ,  o r  l ik e ly ,  in  
h is  ju d g m e n t, so to  becom e, a nd  th e  B o a rd  m a y  
se ll th e  w re c k  o r vessel and  o u t o f th e  proceeds 
r e ta in  th e  expenses to  w h ic h  th e y  have  been p u t . 
S im ila r  r ig h ts  a re  g iv e n  to  h a rb o u r a n d  co n 
s e rva n cy  a u th o r it ie s  b y  sect. 530 o f th e  M e rc h a n t 
S h ip p in g  A c t  1984. D u k e , P . he ld  (a) th a t  u n t i l  
a l im i ta t io n  decree was m ade  th e  d e te n t io n  o f the  
C. u n d e r sect. 94 o f th e  A c t  o f 1858 was p e rm is 
s ib le  ; b u t  (5) th a t  a fte rw a rd s  th e  se c tion  d id  
n o t  g ive  th e  de fe nd a n ts  p r io r i t y  o v e r o th e r  
c la im a n ts  to  th e  l im i ta t io n  fu n d  ; th a t  th e  fu n d  
m u s t be d is t r ib u te d  r a te a b ly ; and  th a t  the  
l ia b i l i t y  o f th e  p la in t i f fs  to  th e  d e fendan ts  
u p o n  w h ic h  th e  l ie n  o f th e  de fe nd a n ts  depended 
was reduced  in  p ro p o r t io n  as th e  to ta l  c la im s  
exceeded th e  p la in t i f fs ’ l im ite d  s ta tu to ry  l ia b i l i t y  • 
a n d  he d ire c te d  th a t  th e  50001. sh ou ld  be tra n s 
fe rre d  to  th e  c re d it  o f  th e  l im i ta t io n  a c tio n  ; (c) 
t h a t  th e  C. was a vessel “  s tra n d e d  ”  and  “  l ik e ly  
to  becom e a n  o b s tru c tio n , im p e d im e n t, o r  
d ange r to  n a v ig a tio n ,”  a n d  th a t  a c c o rd in g ly  
th e  d e fe nd a n ts  w ere e n t it le d  to  re cove r th e  sum  
o f  10481. u n d e r th is  head. B o th  p a rt ie s  appealed. 
H e ld , b y  A tk in  a nd  Y o u n g e r, L ..JJ. (L o rd  
S te m d a le , M .R . d is se n tin g ) th a t ,  a fte r  th e  l im i ta 
t io n  o f l ia b i l i t y  decree, th e  d e fendan ts  were 
e n t it le d  to  h o ld  th e  d ep o s it o n ly  u n t i l  th e y  were 
p a id  th e ir  ra te a b le  p ro p o r t io n  o f th e  a m o u n t o f 
th e  p la in t i f fs ’ l im ite d  l i a b i l i t y ;  th a t  u n d e r the  
M e rc h a n t S h ip p in g  A c ts  th e  de fe nd a n ts  h a d  a 
l ie n  u n t i l  th e y  a c tu a lly  rece ived  such p a y m e n t, 
a n d  th a t  th e  o rd e r o f th e  p re s id e n t t ra n s fe rr in g  
th is  d e p o s it to  th e  c re d it o f th e  l im i ta t io n  a c tio n  
w as w ro n g . H e ld , fu r th e r ,  b y  th e  w ho le  c o u rt, 
th a t  th e  C. w as a  vessel “  s tra n d e d  ”  a n d  “  l ik e ly  
to  becom e an  o b s tru c tio n , im p e d im e n t o r d ange r 
to  n a v ig a t io n ,”  th a t  the  ju d g m e n t o f th e  a ss is tan t 
m a rin e  s u rv e y o r was s u ff ic ie n t ly  c e rtif ie d  so as to  
c o m p ly  w ith  sect. 7 o f th e  d e fe n d a n ts ’ A c t  o f 1912 ; 
a n d  th a t ,  th e re fo re , th e  d e fe nd a n ts  w ere e n t it le d  
to  re cove r th e  sa id  10481. J u d g m e n t o f D u k e , P. 
(1921) P . 279) a ffirm e d  s u b je c t to  a v a r ia t io n . 
(C o u r t o f A p p e a l.)  The Countess [S ince  reversed  
b y  H ouse o f L o rd s .— E d . ] ............... ............................... i
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M A R IN E  IN S U R A N C E .
1. L lo y d 's  p o lic y — T o ta l loss— T re a ty  o f  Peace_

R a tif ic a tio n — T e rm in a tio n  o f the P resent W ar
( D e f in it io n ) A c t 1918 ( 8 * 9  Geo. 5, c. 59), s. 1 __
O n th e  2nd  N o v . 1918 th e  d e fe n d a n t agreed b y  
a p o lic y  o f insu rance  to  m ake  a p a y m e n t to  th e  
p la in t i f f  in  th e  e v e n t o f peace betw een  G re a t 
B r i ta in  a n d  G e rm a n y  n o t  be ing  conc lu d ed  o n  o r 
before  th e  30 th  Ju ne  1919.”  B y  th e  T e rm in a 
t io n  o f th e  P resen t W a r (D e f in it io n )  A c t  1918 
(8  &  9 l*6q. 5, c. 59), passed before  th e  end  o f 
h o s t il it ie s , i t  was p ro v id e d  th a t ,  fo r  th e  purpose  
o f c o n s tru in g  w r it te n  in s tru m e n ts , e xcep t w here  
th e  c o n te x t o f th e  in s tru m e n t w h ic h  th e  A c t  
is  in v o k e d  to  co ns tru e  “  o th e rw ise  re q u ire s ,”  
th e  d a te  o f th e  te rm in a t io n  o f th e  w a r  s h o u ld  
be fix e d  b y  an  O rd e r in  C o u n c il, and  s h o u ld  be 
as n e a r ly  as m a y  be th e  da te  on  w h ic h  ra t i f ic a 
tio n s  o f th e  t r e a ty  s h ou ld  be exchanged  o r d e 
p o s ite d  b y  th e  b e llige ren ts . A  t r e a ty  o f  peace 
was signed  on th e  2 8 th  J u n e  1919. O n  th e  1st 
J u ly  1919 a R o y a l P ro c la m a tio n  w as issued p ro 
c la im in g  th a t  a d e fin ite  t r e a ty  o f peace had  
been conc luded . R a t if ic a tio n s  were depos ited  
b y  th e  10 th  J a n . 1920, b u t  no  O rd e r in  C o u n c il 
h a d  been m ade  a t  th e  t im e  o f th e  t r ia l.  H e ld , 
th a t  th e  expressions “  co nc lu s ion  o f peace ”  and  
“ te rm in a t io n  o f th e  w a r ”  re fe r to  th e  same 
d a te , a nd  th a t ,  in  th e  absence o f a n y  specia l 
p ro v is io n s  in  th e  in s tru m e n t i ts e lf ,  th e  con 
c lus io n  o f peace c o n te m p la te d  b y  the  p a rt ie s  
m u s t m ean th e  exchange o r d e p o s it o f ra t i f ic a 
tio n s , w h ic h  to o k  p lace  o n  th e  10 th  J a n . 1920. 
H e ld , a lso, th a t  th e  p la in t i f f  d id  n o t  a c t p re m a 
tu re ly  in  com m en c in g  h is  a c tio n  on  th e  21st A u g . 
1919, since th e  O rd e r in  C o u n c il, w he n  i t  is  
issued u n d e r 8 &  9 Geo. 5, s. 1, sub-s. 1, m u s t 
f ix  a p p ro x im a te ly  th e  da te  on  w h ic h  th e  ra t i f ic a 
t io n s  were exchanged . (R oche , J .)  K o tz ia s  v . 
T y s e r ...................................................................................... 16

2. P e r ils  o f  the sea— W ar r is k s — “  Free o f capture  
and  seizure  "  clause— U nascerta ined cause o f loss 
— P ro p e r in ference to be d raw n  fro m  the. facts .
— I f  no  new s has been rece ive d  o f th e  fa te  o f a 
vessel w h ic h  set o u t  on  a  voyage , p a r t  o f w h ic h  
w o u ld  ta k e  h e r in to  an  area  k n o w n  to  be in 
fes ted  w ith  e ne m y su bm a rin es , th e  C o u rt o f 
A p p e a l h e ld  th a t  i t  was to  be in fe rre d  th a t  
she w as lo s t b y  w a r  p e r ils  ra th e r  th a n  b y  th e  
p e r ils  o f th e  sea, as on  th e  fa c ts  the re  w ere no 
c ircum stan ce s  l ik e ly  to  p re v e n t h e r fro m  re ach 
in g  th e  area  w here  th e  d ange r la y . T h e  decis ion  
in  M u n ro  R r.ce  and  Co. v . W a r R isks  A ssoc ia 
tio n  (14 Asp. M a r. L a w  Cas. 312 ; 118 L . T . R ep.
708 ; (1918) 2 K .  B . 78) o v e rru le d  o n  th e  p ro p e r 
in fe rence  to  be d ra w n  fro m  th e  fac ts . (C o u rt o f 
A p p e a l.)  M u n ro  B rice  a nd  Co. v . M a r t in  ; Same
v . The K in g  ..........................................................................  45

3. W a r r is k  W a rsh ip  on voyage to p ic k  u p  con
voy—-C o llis io n  w ith  m erchant vessel— Absence o f 
n av ig a tion  lig h ts— “  Consequences o f  hos tilitie s  
or w a rlik e  ope ra tio ns ."  —  A  s te a m sh ip , w h ic h  
w as in su re d  b y  u n d e rw r ite rs  a g a in s t w a r  r isks , 
and  b y  o th e r  u n d e rw rite rs  aga in s t m a rin e  risks , 
w as p roceed ing  in  a c o n v o y  a t n ig h t, on  th e  
23rd  J u ly  1917, w ith o u t  l ig h ts  b y  o rders  o f th e  
A d m ira l ty ,  w he n  she came in to  c o llis io n  w ith  a 
w a rs h ip  a lso p roceed ing  w ith o u t  l ig h ts . The  
w a rs h ip  was on  h er w a y  to  a p o r t  to  ta ke  u p  
d u ty  as an  e sco rt to  a n o th e r co n v o y . T h e  w a r  
r is k s  p o lic y  covered  “  a ll  consequences o f
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h o s t il it ie s  o r w a r lik e  o pe ra tio ns  b y  o r a ga in s t 
the  K in g ’s enem ies.”  T h e  a rb i t r a to r  fo u n d  th a t  
n e ith e r vessel w as g u i l t y  o f negligence ; a nd  he 
aw arded  th a t  th e  w a r  r is k s  u n d e rw r ite rs  m u s t 
bear th e  loss. B a ilh a c h e , J . he ld  th a t  th e  w a r 
s h ip  was a t th e  t im e  o f th e  c o llis io n  engaged 
In  a w a r lik e  o p e ra tio n , and  th a t  th e  loss was 
a consequence o f th e  o p e ra tio n . H e ld , on  a p 
peal, th a t  th e  case was covered  b y  A rd  Coasters 
v - The K in g  (36 T im e s  L . R ep . 555) and  B r it is h  
B 'tQ m sh ip  C om pany  v . The K i n rj  (14 A sp . M a r.
L a w  Cas. 1 2 1 ; 118 L . T . R ep. 6 4 0 ; (1918) 2 
K . B . 879) ; a n d  th a t  th e re fo re  th e  w a r  risks  
u n d e rw rite rs  w ere lia b le . D ec is ion  o f B a il 
hache, J . a ffirm e d . (C o u rt o f A p p e a l) Owners o f 
the steam ship R ich a rd  de L a rr in a g a  v . A d m ira lty
Com m issioners  .....................................................................  46

L  F .c . and  s. clause— W a rlike  opera tions— W a r or 
m a rin e  r is k .— A p p ea ls  fro m  C o u rt o f A p p e a l in  
th e  cases o f th e  vessels P . a nd  M .  T h e  ow ners o f 
th e  P . t w h ic h  vessel w as su n k  b y  c o llis io n  w ith  
a n o th e r m e rc h a n t vessel w hen  b o th  sh ips were 
n a v ig a tin g  w ith o u t  l ig h ts  in  obedience to  w a r 
em ergency re g u la tio n s , c la im e d  com pe n sa tion  
from , th e  A d m ira l ty  C om m iss ioners to  w h o m  th e  
P . was ch a rte re d . U n d e r th e  c h a r te r-p a r ty  the  
A d m ira l ty  assum ed l ia b i l i t y  fo r  th e  losses e xcep ted  
fro m  th e  usua l m a rin e  p o lic y  b y  th e  f.c . and  s. 
clause. I n  th e  case o f th e  M .  th e  vessel was 
in s u re d  a ga in s t w a r  risks  in  a d d it io n  to  h e r usua l 
m a rin e  p o lic y . T h e  d is p u te  was in  substance 
w h e th e r a loss su s ta in e d  w h ils t  th e  vessel was 
s a ilin g  in  co n v o y , accom pan ied  a nd  c o n tro lle d  b y  
w a rsh ips , w as a loss excep ted  b y  th e  f.c . and  s. 
clause o f th e  m a rin e  p o lic y . H e ld  (L o rd  Cave and  
L o rd  S haw  d isse n tin g  in  th e  case o f th e  M .) t 
t h a t  th e  loss o f n e ith e r  vessel was a p p ro x im a te ly  
caused b y  h o s t il it ie s  o r w a r lik e  o pe ra tio ns , and  
th a t  th e  loss in  b o th  cases was due  to  a m a rin e , 
n o t  to  a w a r  r is k . Sects. 30 and  31 o f th e  N a v a l 
D is c ip lin e  A c t  1866 a nd  th e  re la tio n s h ip  be tw een 
c o n v o y  and  escort considered. T h e  n a tu re  o f 
w a r lik e  o p e ra tio ns  discussed. D ec is ions  o f th e  
C o u r t o f A p p e a l (re p o rte d  14 A sp . M a r. L a w  
Cas. 507, 5 1 3 ; 121 L . T . R ep. 553, 5 5 9 ; (1919)
2 K .  B . 670) a ffirm e d . (H ouse o f L o rd s .) B r i ta in  
Steam ship  C om pany L im ite d  v . The K in g  {The  
Petersham ) ; Orcen v . B r it is h  In d ia  Steam  N a v ig a 
tio n  C om pany L im ite d  ; B r it is h  In d ia  Steam  
N a v ig a tio n  C om pany L im ite d  v . L ive rp o o l and  
London  W a r R isks  In su ra n ce  A ssoc ia tion  L im ite d
{The M a tia n a )  .....................................................................  58
Undisclosed r is k  —  P .p . i.  p o lic y — M a r in e  I n 

surance A c t  1906 (6 E dw . 7, c. 41), s. 4— P rin c ip a l  
and agent— E m p loym en t to make a  vo id  contract—

V o id  as aga ins t p u b lic  p o lic y  ” — N o m in a l 
damages.— T h e  p la in t i f fs  w ere w arehousem en, 
and  e m p lo ye d  th e  d e fe nd a n ts , w ho  w ere insu rance  
b roke rs , to  o b ta in  fo r  th e m  a p o lic y  o f insu rance  
a g a in s t loss b y  th e  n o n -a r r iv a l o f c e rta in  cargoes 
w h ic h  th e  p la in t i f fs  w ere to  rece ive  in to  th e ir  
w arehouse. T h e  d e fe nd a n ts  e ffec ted  a p o lic y , 
b u t fa ile d  to  disclose to  the  u n d e rw r ite r  th a t  one 
p f th e  r is k s  a ga in s t w h ic h  th e  p la in t i f fs  desired  
insu ra n ce  w as th e  d iv e rs io n  o f th e  ca rgo  b y  the  
o rd e r o f th e  G o v e rn m e n t. O n a s lip  a tta c h e d  to  
th e  p o lic y  th e re  appeared  a p .p .i. clause. The  
ca rgo  w as d iv e r te d  b y  th e  G o v e rn m e n t, a n d  the  
p la in t i f fs  su ffe red  s u b s ta n t ia l loss. I n  an a c tio n  
b y  th e  p la in t i f fs  a ga in s t th e  u n d e rw r ite r  i t  was 
he ld  th a t  th e re  was non -d isc lo su re  b y  th e  
p la in t i f fs ’ a ge n t, a nd  th e  p la in t i f fs  fa ile d  to  re 
co ve r on th e  p o lic y . T h e y  a c c o rd in g ly  com m enced 
th e  p rese n t p roceed ings a ga in s t th e  d e fendan ts  
fo r  negligence and  b reach  o f d u ty .  T h e  d e fendan ts  
p leaded , in te r  a lia ,  th a t  th e  p o lic y  w h ic h  th e y  
were in s tru c te d  to  p ro c u re  was v o id  u n d e r sect. 4 
° f  th e  M a rin e  In s u ra n c e  A c t  1906 b y  reason o f 
th e  p .p .i. clause, and  b y  reason o f the  fa c t th a t  
th e  p la in t i f fs  h ad  no  in su ra b le  in te re s t. H e ld , 
b y  M cC ard ie , J . ,  (1) th a t  th e  de fe nd a n ts  were 
n eg lige n t in  fa i l in g  to  disclose th e  r is k  ; (2) th a t  
th e  p la in t i f fs  m u s t, o r  o u g h t, to  have  u nd e rs to o d  
the  n a tu re  o f th e  p .p .i. clause ; (3) th a t  sect. 4 
° f  th e  M a rin e  In s u ra n c e  A c t  1906 m u s t be ta ke n  
to  m ean  th a t  a p o lic y  c o n ta in in g  a p .p .i. clause is
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v o id , even  i f  th e  p a r ty  has an  in su ra b le  in te r e s t ;
(4) th e re fo re , in  th is  case, i t  was unnecessary to  
in q u ire  w h e th e r th e  p la in t i f fs  possessed a n y  in 
su rab le  in te re s t ; (5) a lth o u g h  i t  was p ro b a b le
th a t  th e  u n d e rw r ite r , h a d  th e  fu l l  r is ks  been 
d isclosed to  h im , w o u ld  have  h o n o u red  th e  p o lic y  
n o tw ith s ta n d in g  th e  p .p . i clause, th e  p la in t i f fs  
w ere n o t e n t it le d  to  re cove r n o m in a l dam ages, 
since a c o n tra c t to  p ro cu re  a c o n tra c t “  v o id  as 
a g a in s t p u b lic  in te re s t ”  c o u ld  n o t  g ive  rise  to  
such a c la im . The  p la in t i f fs  w ere n o t e n t it le d  to  
s u b s ta n t ia l o r  n o m in a l dam ages. T h e  p la in t i f fs  
appea led . H e ld , b y  th e  C o u rt o f A p p e a l, th a t  
sect. 4 o f th e  M a rin e  In su ra n ce  A c t  1906 rendered  
v o id  as a g a in s t p u b lic  p o lic y  a p o lic y  o f insu rance  
c o n ta in in g  a p .p . i.  c lause, even  th o u g h  th e  ihsu re d  
m ig h t have  a lega l in s u ra b le  in te re s t, a nd  th a t  
a lth o u g h  th e  clause appeared  on  a de tachab le  
s lip , in  accordance w ith  a co m m e rc ia l p ra c tic e , i t  
m u s t neverthe less  be ta k e n  to  fo rm  p a r t  o f the  
c o n tra c t. D ec is ion  o f M cC ard ie , J . a ffirm e d . 
Semble, th a t  a p a r t fro m  s ta tu to ry  e na c tm en ts  a 
p o lic y  c o n ta in in g  a p .p . i.  clause m a y  be h a d  on 
g rou n d s  o f p u b lic  p o lic y  g en e ra lly . Semble, also, 
i f  th e  c o n tra c t h a d  been to  p rocu re  a v o id , and  
n o t ille g a l, c o n tra c t th e  p la in t i f f  m ig h t have  been 
e n t it le d  to  some dam ages. (C o u rt o f A p p e a l.)  
Thom as Cheshire and  Co. v . Vaughan B ro thers and  
Co .................................................................................................  69

6. Cargo— L lo y d 's  n o t ify  casua lty— N otice  ignored  
by insu re rs— R einsurance p o lic y  effected a fte r  
loss— N on-d isc losure  o f m a te ria l fac ts— In su re rs  
deemed to have know n o f the loss— Loss no t know n  
to re insu re rs— M a r in e  In su ra nce  A c t 1906 (6 
E dw . 7, c. 41), s. 6, sub-s. 1 ;  s. 18, sub-ss. 1, 3 ; 
s. 19.— W h e re  th e  p la in t i f fs ,  w ho  h ad  in su re d  a 
cargo ( lo s t o r n o t lo s t)  e ffec ted  th ro u g h  th e ir  
b roke rs  a re insu rance  o f th e  same cargo  some 
hours  a fte r  b o th  p a rt ie s  had  re ce ive d  fro m  
L lo y d ’s th e  usua l c a s u a lty  s lips  n o t if y in g  th e m  
th a t  th e  cargo had  su sta ined  dam age b y  a  p e r il 
in su re d  a g a in s t, w h ic h  s lips  b o th  p a rt ie s  had 
o ve rlo o ked , i t  was decided b y  B a ilh a ch e , J . th a t  a 
fire  in  th e  s te a m sh ip  was a c ircum stan ce  w h ic h  
th e  p la in t i f fs  o u g h t to  have  d isclosed to  the  
de fe nd a n ts  i f  th e y  h a d  k n o w n  i t ,  and , i f  th e  
c a s u a lty  s lip  had  been d u ly  a tte n d e d  to  as i t  
o u g h t to  have been, th e  p la in t i f fs  m u s t be deem ed 
to  have  k n o w n  o f th e  fire  in  t im e  to  have  co m 
m u n ic a te d  th e  in fo rm a tio n  to  th e ir  b ro ke rs  and  
to  th e  de fe nd a n ts  before  th e  la t te r  w ro te  th e  
r is k  ; and  th a t  th e re fo re  th e  a c tio n  fa ile d . The  
p la in t i f fs  appea led . H e ld , th a t  th e  dec is ion  o f 
B a ilh a che , J . was r ig h t  a nd  m u s t be a ffirm e d . 
(C o u rt o f A p p e a l.)  London  General In su ra nce  C om 
p a n y  L im ite d  v . General M a r in e  U nd e rw rite rs ' 
A ssoc ia tion  L im i t e d ............................................................ 94

7. M a r in e  r is k s  — W a r r is k s — S h ip  chartered by 
A d m ira lty — P a r t ia l  loss by m a rin e  r is k # — U nre 
p a ire d  damage— T o ta l loss by r is k  not covered 
by p o lic y — L ia b i l i ty  o f m a rin e  u n d e rw rite rs .—  
W h e n  a vessel insu re d  a ga in s t p e rils  o f th e  sea 
is dam aged b y  one o f th e  risks  covered  b y  th e  
p o lic y  a n d  befo re  th a t  dam age is  re p a ire d  she 
is lo s t, d u r in g  th e  c u rre n c y  o f th e  p o lic y , b y  a r is k  
w h ic h  is n o t  covered  b y  th e  p o lic y , th e n  th e  in s u re r 
is n o t l ia b le  fo r  such u n re p a ire d  dam age. The  
responden ts ’ s te a m sh ip  E . was in su re d  a ga ins t 
m a rin e  r is k s  o n ly  ( in c lu d in g  p a r t ic u la r  average) 
w ith  th e  a p p e lla n ts , u n d e r a tim e  p o lic y  d a te d  the  
16th  M a rch  1917. T h e  s te a m sh ip  was u n d e r 
c h a rte r to  th e  A d m ira l ty  on  th e  T . 99 fo rm , u n d e r 
w h ic h  th e  A d m ira l ty  c o n tra c t to  p a y  fo r  th e  
loss b y  w a r  risks  o f steam ers ch a rte re d  to  th e m , 
th e  v a lu e  to  be ascerta ined  a t th e  d a te  o f th e  loss.
T h e  E . was s u n k  b y  su b m a rin e  a tta c k  on th e  25th  
J a n . 1918, d u r in g  th e  c u rre n c y  o f th e  t im e  p o lic y  
w ith  th e  a p p e lla n ts . T h e  s te a m sh ip , be fo re  she 
was lo s t, had  sus ta ined  some dam age b y  risks  
in su re d  a ga in s t d u r in g  th e  c u rre n c y  o f th e  same 
p o lic y , w h ic h  h ad  d ep re c ia ted  h er v a lu e  a t the  
da te  o f h e r to ta l  loss b y  th e  sum  o f 1770/. The  
A d m ira l ty  a c c o rd in g ly  p a id  th e  ow ners  1770/. 
less th a n  th e y  o th e rw ise  w o u ld  have  p a id , and  the  
ow ners con tended  th a t  th e  m a rin e  r is k  u n d e r
w r ite rs  m u s t m ake  good th a t  sum . T h e  u n d e r-
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w rite rs  co n te nd e d  th a t  th e y  w ere n o t lia b le  to  
p a y  fo r  dam age to  a vessel, i f ,  be fo re  re pa irs , 
th e  dam age was fo llo w e d  b y  to ta l loss d u r in g  
th e  c u rre n c y  o f th e  same p o lic y . B a ilh a c h e , J . 
dec ided  th a t  th e  u n d e rw r ite rs  were n o t  l ia b le  
fo r  such u n re p a ire d  dam age, b u t  h is  dec is ion  was 
reversed b y  th e  C o u rt o f A p p e a l. H e ld , th a t  
th e  ju d g m e n t o f B a ilh a ch e , J . was r ig h t  a nd  
s h ou ld  be res to red . L iv ie  v . Ja nso n  (1810,
12 E a s t, 648) a p p ro v e d  a nd  fo llo w e d . D ec is ion  
o f th e  C o u r t o f A p p e a l, w h ic h  c o u r t s o u g h t to  
d is t in g u is h  L iv ie  v . Ja nso n  (14 A sp . M a r. L a w  
Cas. 5 7 8 ; 122 L . T . R ep . 6 1 5 ; (1920) 2 K .  B .
643), reversed. (H ouse  o f L o rd s .)  B r it is h  and  
F o re ig n  In su ra n ce  C om pany L im ite d  v . W ilson  
C om pany L im ite d  ............................................................... 214

8. In su ra n ce  u po n  h u l l  and  m ach ine ry— Dangerous  
cargo —  M a te r ia l c ircum stances  —  D isc losure—  
W a iver— M a r in e  In su ra n ce  A c t 1906 (6 E dw . 7, 
c. 41), s. 18.— Sect. 18, sub-sect. 1, o f th e  M a rin e  
In s u ra n c e  A c t  1906, p ro v id e s  : “  S u b je c t to  th e  
p ro v is io n s  o f th is  se c tion , th e  assured m u s t d is 
close to  th e  in s u re r, before  th e  c o n tra c t is co n 
c lu d e d , e v e ry  m a te r ia l c ircu m s ta n ce  w h ic h  is 
k n o w n  to  th e  assured, a n d  th e  assured is  deem ed 
to  k n o w  e v e ry  c ircu m s ta n ce  w h ic h , in  th e  
o rd in a ry  course o f business, o u g h t to  be k n o w n  
to  h im . I f  th e  assured fa ils  to  m ake  such d is 
c losure , th e  in s u re r  m a y  a v o id  th e  c o n tra c t.”  
S ub-sect. 2 : “  E v e ry  c ircum s tan ce  is m a te r ia l 
w h ic h  w o u ld  in flu e n ce  th e  ju d g m e n t o f a p ru d e n t 
in s u re r in  f ix in g  th e  p re m iu m , o r d e te rm in in g  
w h e th e r he w i l l  ta ke  th e  r is k . ”  Sub-sect. 3 :
‘ I n  th e  absence o f in q u ir y  th e  fo l lo w in g  c i r 

cum stances need n o t  be d isc losed, n a m e ly  :—
(6) A n y  c ircu m s ta n ce  w h ic h  is  k n o w n  o r 

p resum ed to  be k n o w n  to  th e  in su re r. T h e  in s u re r 
is  p resum ed  to  k n o w  m a tte rs  o f com m on  n o to r ie ty  
o r know le dg e , a nd  m a tte rs  w h ic h  an  in s u re r in  th e  
o rd in a ry  course o f h is  business, as such, o u g h t to  
k n o w  ; (c) A n y  c ircu m s ta n ce  as to  w h ic h  in fo rm a 
t io n  is w a iv e d  b y  th e  in s u re r.”  P o lic ies  o f in s u r 
ance w ere e ffec ted  u po n  th e  h u ll  a nd  m a c h in e ry  
o f  th e  vessel E . B . a t  a nd  fro m  p o rts  in  th e  U n ite d  
S ta tes  to  p o rts  in  F ra n ce  a n d  b ack  to  p o r ts  in  th e  
U n ite d  S ta tes. T h e  E . B . w as an  A m e ric a n  
w ooden  fo u r-m a s te d  m o to r  schooner, b u i l t  in  1918, 
o f 784 to n s  gross a n d  695 to n s  n e t reg is te red  
to n n ag e , a n d  o f 1461 d e a d -w e ig h t c a p a c ity . H e r  
c e r t if ic a te  o f re g is try  described  h e r as a gas 
screw  a u x i l ia r y  schooner. A t  th e  da te  o f th e  
insu ra n ce  th e  ow ners h ad  c o n tra c te d  fo r  th e  
vessel to  c a r ry  100,000 g a llo n s  o f p e tro l in  2500 
iro n  d ru m s  fro m  N ew  O rleans to  B o rd e a u x  ; b u t  
th e  ow ners  d id  n o t  d isclose th is  c ircum s tan ce  to  
th e  insu re rs . She h a d  also o n  b oa rd  la rge  
q u a n tit ie s  o f o il  fu e l fo r  h e r o w n  use. T h e  cargo 
was c a rr ie d  s a fe ly  to  B o rd e a u x , w here  i t  was 
d isch a rg ed  ; b u t  on  th e  voyage  b a ck  to  th e  
U n ite d  S ta tes  th e  sh ip  was to ta l ly  lo s t b y  a 
p e r i l  in s u re d  a g a in s t. P e tro l in  d ru m s  is a "fre 
q u e n t ca rgo  fo r  vessels c ross ing  th e  A t la n t ic .
T h e  insu re rs  p le aded  th a t  th e  p o lic ie s  w ere  v o id 
ab le  b y  reason o f th e  n o n -d isc lo su re  o f th e  co n 
t r a c t  to  c a r ry  th e  2500 d ru m s  o f p e tro l. H e ld , 
t h a t  th e  in su re rs  c o u ld  n o t  a v o id  th e  p o lic ie s  
because u n d e r th e  c ircum stan ce s  th e y  h ad  w a ive d  
d isc losu re  o f th e  f re ig h t  c o n tra c t b y  n o t  m a k in g  
in q u iry .  Q u e ry , w h e th e r on  th e  fa c ts  o f th e  case 
th e  f re ig h t  c o n tra c t was a m a te r ia l c ircum stan ce  
re q u ir in g  d isc losu re . J u d g m e n t o f G reer, J . 
reversed. (C o u r t o f A p p e a l.) M a n n , M a c N e il,  and  
Steeves L im ite d  v . C a p ita l and  C ounties In su ra nce  
C om pany L im ite d  : Same  v . General M a r in e  
U nd e rw rite rs  L im i te d ..........................................................  225

9. T im e  p o lic y  on houseboat a t anchor— L ib e rty  
to s h if t— “  In c lu d in g  a ll  r is k  o f  docking  ” —  
Houseboat lost w h ile  being towed to dock— A b a n d o n 
m ent o f in su re d  adventure .— T h e  re spo n d en t 
insu re d  h is  houseboa t, th e  D ., b y  a  t im e  p o lic y  
“  w h ils t  a ncho red  in  a creek o ff N e t le y , how e ve r 
e m p lo ye d , w ith  l ib e r ty  to  s h if t . ”  T h e  "po licy con 
ta in e d  a clause, “  In c lu d in g  a ll  r is k  o f d o c k in g , 
u n d o c k in g , c h an g ing  docks, and  g o in g  on g r id iro n s , 
o r g ra v in g  docks , as m a y  be re q u ire d  d u r in g  the
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c u rre n c y  o f th is  p o lic y .”  D u r in g  th e  c u rre n c y  o f 
the  p o lic y  he w ished  "to h ave  th e  D . c leaned, and  
she was ta k e n  fro m  th e  r iv e r  H a m b le  u p  S o u th 
a m p to n  W a te r  to  a y a rd  on  th e  I tc h e n  (a  d is 
tance  o f a b o u t seven m ile s ), w h ic h  was th e  nearest 
and  m o s t co n v e n ie n t y a rd . T h e  D . was lashed 
a longs ide  a tu g , a n d  th u s  to w e d  u p  th e  I tc h e n , 
a n d  on  a r r iv a l  i t  was fo u n d  th a t  some o f th e  side 
seams above  th e  w a te r - l in e  were d e fe c tive , 
a n d  th e  bow  w ave  m ade b y  th e  tu g  ra ised  th e  
w a te r  to  th e  le v e l o f th e  d e fe c tive  seams, w ith  th e  
re s u lt th a t  w a te r en te red  a n d  she sank . T h e  
re spo n d en t d id  n o t  k n o w  th a t  th e  seams w ere 
d e fe c tiv e , a n d  th e  tow age  was p e rfo rm e d  in  th e  
m a n n e r u sua l in  S o u th a m p to n  W a te r. A t  th e  
t im e  w hen  th e  h ouseboa t le f t  th e  H a m b le  th e  
re spo n d en t d id  n o t  in te n d  to  ta k e  h er b ack  d u r in g  
th e  c u rre n c y  o f th e  p o lic y , b u t  to  la y  h e r u p  in  th e  
I tc h e n . O n  an  a c tio n  on  th e  p o lic y  b ro u g h t b y  
th e  re spo n d en t : H e ld , th a t  th e  ta k in g  o f th e  
h ouseboa t to  th e  y a rd  was a u th o ris e d  b y  th e  
d o c k in g  clause in  th e  p o lic y , and  th e re fo re  th e  
vessel was covered  w hen  th e  loss o ccu rre d  ; th a t  
th e  vessel was lo s t th ro u g h  p e r i l  o f th e  sea ; and  
th e  re spo n d en t h a d  n o t a t  th e  t im e  o f th e  loss 
abandoned  th e  in su re d  a d v e n tu re . D ec is ion  o f 
th e  C o u rt o f A p p e a l ( re p o rte d  14 A sp . M a r.
L a w  Cas. 534 ; 122 L . T .  R ep . 300 ; (1920) 1 K .  B .
477) a ffirm e d . (H ouse  o f L o rd s .)  M o u n ta in  v . 
W h it t le .......................................................................................  255

10. A l l  r is k s — “  C asua lty  ” — B ales o f  w oo l damaged 
by water— Deck cargo— Usage— “  I n  the absence 
o f  a n y  usage to the co n tra ry  ” — P ro o f— M a r in e  
In su ra n ce  A c t 1906 (6 E dw . 7, c. 41), s. 55, 
sub-s. 2 (a ) ; s. 78, sub-s. 4 ; sched. 1, r . 17.—  
U n d e r an  “  a ll- r is k  p o l i c y ”  i t  is  s u ffic ie n t fo r  
th e  p la in t i f f  to  p ro ve  th a t  th e  loss w as caused 
b y  some fo r tu ito u s  c ircu m s ta n ce  o r c a s u a lty  
w ith o u t  p ro v in g  th e  e x a c t n a tu re  o f th e  a cc id e n t 
o r c a s u a lty  w h ic h , in  fa c t,  occasioned th e  loss.
T h e  expression  in  ru le  17 o f th e  ru le s  in  th e  f ir s t  
schedu le  to  th e  M a rin e  In s u ra n c e  A c t  1906 ‘ ‘ in  
th e  absence o f a n y  usage to  th e  c o n tra ry  ”  deck  
ca rgo  m u s t be s p e c ific a lly  in s u re d  a nd  n o t u n d e r 
th e  genera l d e n o m in a tio n  o f goods co n te m p la te s  
a usage in  a tra d e  and  n o t a usage in  th e  insu rance  
business, and  th e  ru le  is n o t  in te n d e d  to  a lte r ,  and  
has n o t  a lte re d , th e  co m m on  la w  on  th e  su b je c t. 
T h e re fo re , w here  th e re  is  a usage to  c a rry  goods 
o f a  p a r t ic u la r  k in d  on  deck , th e  in s u re r is  l ia b le  
to  th e  in s u re d  a lth o u g h  deck ca rgo  is n o t  spec i
f ic a lly  insu re d . D ec is ion  o f th e  C o u r t o f A p p e a l 
(14 A sp . M a r L a w  Cas. 5 6 0 ; 122 L . T . R ep.
4 0 6 ; (1920) 1 K .  B . 903) a ffirm e d . (H ouse  o f 
L o rd s .)  B r it is h  and  F o re ig n  M a r in e  In su ra nce  
C om pany  v . G a u n t ..............................................................  305

11. W a r r is k — C o llis io n  between m erchant sh ip  and  
w a rs h ip — N o  n a v ig a tio n  lig h ts— “  Consequences o f 
h os tilitie s  o r w a rlik e  opera tions . ” — T w o  m e rc h a n t 
vessels, w h ile  n a v ig a tin g  a t n ig h t  w ith o u t  l ig h ts , 
in  accordance w ith  A d m ir a l ty  o rders, w ere s u n k  
in  c o llis io n s , th e  one b y  a p a t ro ll in g  d e s tro y e r and  
th e  o th e r  b y  an  a rm o u re d  c ru is e r on  h e r w a y  to  
ta k e  u p  th e  d u ty  o f e s c o rt in g  a  co n vo y . T h e  
q ue s tio n  in  each case was w h e th e r th e  loss was due  
to  a “  w a r  ”  r is k , w h ic h , in  th e  case o f th e  A . ,  w as 
a  ris.k . u n d e rta k e n  b y  th e  A d m ira l ty ,  w ho  h a d  
re q u is it io n e d  th e  sh ip  ; and  in  th e  case o f th e  L .  
was a  r is k  accep ted  b y  th e  a p p e lla n t insu ra n ce  
co m p a n y . B o th  m e rc h a n t sh ips  w ere in su re d  
a g a in s t o rd in a ry  m a rin e  r isks , and  also b y  th e ir  
po lic ie s  a g a in s t “  consequences o f h o s t il it ie s  and  
w a rlik e  o p e ra tio n s .”  B a ilh a ch e , J . dec ided  th a t  
b o th  th e  d e s tro y e r and  th e  c ru ise r w ere engaged 
in  “  w a r lik e  o p e ra tio n s ,”  and  th e re fo re  th a t  th e  
sh ips were n o t lo s t b y  o rd in a ry  m a rin e  risks  b u t  as 
the  consequence o f w a r lik e  o p e ra tio n s , and  th a t  
th e  w a r  r is k  u n d e rw r ite rs  were lia b le . T h e  C o u rt 
o f A p p ea l a ffirm e d  th a t  decis ion. H e ld , th a t  th e  
o rders  appea led  fro m  were r ig h t ,  and  b o th  appea ls 
m u s t be d ism issed on th e  g rou n d s  s ta te d  by  
B a ilh a ch e , J . a nd  endorsed b y  th e  C o u rt o f  
A p p ea l. D ec is ion  o f the  C o u rt o f A p p e a l, in  th e  
f i r s t  case re p o rte d  36 L . T . R ep . 555, and  in  the  
second case re p o rte d  15 A sp . M a r. L a w  Cas. 46 ;
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123 L . T . R ep. 485 ; (1920) 3 K .  B . 65, a ffirm e d . 
(H ouse o f L o rd s .)  A tto rn e y  - General v . A rd  
Roasters L im i  ed ; L ive rp o o l and  L ondon  W ar 
Jdisks In su ra nce  A sso c ia tio n  L im ite d  v . M a rin e  
U nderw rite rs  o f S team ship  R ic h a rd  de L a r r in a g a . . 353

12. Loss o f s h ip — D iscovery o f documents— S h ip 's  
papers— A c tio n  on p o lic y  by mortgagee— D u  y  to 
disclose documents and  to o b ta in  documents fo r  
disclosure— A ffid a v its  by owner and  other persons 
interested.— T h e  m ortgagees o f a sh ip  sued on a 
p o lic y  in s u r in g  th e  sh ip  a ga in s t w a r  risks . The  
sh ip  was a lleged to  have  been lo s t a t sea o ff the  
east coast o f S p a in  in  Feb . 1921 b y  s t r ik in g  a 
m me. She was in su re d  a ga in s t w a r  r is k s  to  an 
an io u n t g re a t ly  exceed ing  th e  a m o u n t o f the  
¡Mortgages. T h e  defence was th a t  th e  sh ip  had  
been w i l f u l ly  lo s t b y  h e r m a s te r a n d  crew  w ith  the  
co n n iva n ce  o f h e r ow ner. H e ld , th a t  th e  a c tio n  
sh ou ld  be s ta ye d  u n t i l  th e  p la in t i f fs  sh ou ld  m ake  
a  p ro p e r a f f id a v it  o f s h ip ’s papers , a n d  shou ld  
p rocu re  an  a ff id a v it  fro m  persons in te re s te d , and  
espe c ia lly  f ro m  th e  o w n e r ; o r  s h ou ld  s a tis fy  th e  
c o u r t  th a t  th e y  h a d  e m p lo ye d  a ll  poss ib le  m eans 
to  p rocu re  such a ff id a v its . I n  an  a c tio n  u p o n  a 
p o lic y  o f m a rin e  insu ra n ce , a p la in t i f f  m u s t d isclose 
e v e ry  m a te r ia l d o c u m e n t in  h is  possession and  in  
th e  possession o f o th e r  persons in te re s te d  ; o r else 
*e m u s t show  th a t  he has m ade e v e ry  e ffo r t to  

o b ta in  these d ocu m e n ts  and  fa ile d . H e  m u s t 
also a cco u n t on o a th  fo r  th e  d isappearance  o f a n y  
M a te r ia l d ocu m e n ts  w h ic h  have  been in  the  
Possession o f h im s e lf o r  o f o th e r persons in te re s te d . 
O the rw ise  th e  a c tio n  w il l  be s ta ye d . F ra se r  v . 
D urrow s  (1877, 2 Q. B . D iv .  624) o v e rru le d . 
(C o u rt o f A p p e a l.)  G raham  J o in t  Stock S h ip p in g  
\o m p a n y  L im ite d  v . M o to r  U n io n  Insu ra nce  
C om pany L im i te d .................................................................  445

^ l u i s i t i o n — W a r r is k — Vessel re qu is itio n e d  by 
A u s tra lia n  Government— C o llis io n — Loss o f vessel 
'  C o llid in g  vessel c a rry in g  am bulance wagons fro m  
°ne m il i ta r y  base to another— W a rlik e  opera tion  

W ar r is k  o r m a rin e  r is k .— In  1916 th e  c la im a n ts ’ 
Vessel G.t w h ic h  had  been re q u is it io n e d  b y  the  
A u s tra lia n  G o v e rn m e n t u n d e r a c h a r te r-p a r ty  b y  
w h ich  th e  G o v e rn m e n t accepted w a r  r is k s  u s u a lly  
e xc lu d e d  b y  th e  f.c . a nd  s. clause, c o llid e d  w ith  
a n o th e r vessel, w h ic h  h a d  also been re q u is it io n e d .

be la t te r  vessel a t  th e  t im e  o f th e  c o llis io n  was 
c a rry in g  am bu la nce  w agons betw een  tw o  w a r 

ases. B o th  vessels w ere tra v e ll in g  w ith o u t  
J g h ts  in  accordance w ith  A d m ir a l ty  in s tru c t io n s .
, be G. was n o t  a t  th e  t im e  o f th e  loss engaged in  

o s tili t ie s  o r w a r lik e  o pe ra tio ns . H e ld  (a ffirm in g  
he dec is ion  o f B a ilh a ch e , J .) ,  th a t  h a v in g  rega rd  
°  th e  c ircum stan ce s  s u rro u n d in g  th e  d a te  a t 
b ich  th e  co llis io n  o ccu rre d  (o f w h ic h  th e  c o u r t 

° ° k  ju d ic ia l  n o tic e ) th e  c o ll id in g  vessel was 
c a rry in g  o u t an o p e ra tio n  o f w a r  a t  th e  t im e  o f 
, . „e c? b is io n , a nd  th a t  th e  loss o f th e  c la im a n ts ’

'• " Marine insu rance— P o lic y — G am ing o r w ager- 
ing  Loss in  event o f peace not being declared by 
p  e nam ed— P .p .i.  clauses— In su ra b le  interest—  

•P-&. clauses detached and  not detached a t tim e  o f 
a im ~~ S hort s lip s — N o  m ention  o f p .p . i .— I n 
ductions fo r  in se rta io n  o f in  long s lip s — R ectifica- 

~ l \ 7 ~ L^ f e A ssurance A c t 1774 (14 Geo. 3, c. 48)
__U fu r in e  In su ra nce  A c t 1906 (6 E dw . 7, c. 41), s. 4.
i ae r is k  insu re d  a g a in s t b y  c e rta in  po lic ie s  o f 

surance o r re -in su ran ce  issued on m a rin e  in -  
ranee fo rm s  and  c o n ta in in g  th e  p .p .i. a nd  f. i.a . 

“  f  m e an in g  “ p o lic y  p ro o f o f in te r e s t ”  and  
e v  Uif M e r e s t  a d m it te d ,”  w as a to ta l  loss in  the  
.c 6 . peace n o t  be ing  dec la red  on o r be fo re  a 
o f r  a in . da te . T h e  c o m p a n y  also issued po lic ies  
.lH ~ e  insu rance  o r re -insu rance  to  w h ic h  were 
• d o t ^ L d a t e  on w h ic h  th e y  were s igned  th e  
t h e l * • 6 P 'Pd- c âuse w h ic h  a t th e  tim e  a t  w h ic h
•cas CJt\ lrns w e re m ade on  th e  po lic ie s  w ere in  some 
T h * S vie^ac îed  and  in  o th e r  cases n o t de tached , 
ta in  j *1 o r t  s lips fo r  these m a rin e  po lic ie s  c o n 

ed no m e n tio n  o f p .p . i. ,  b u t th e  lon g  s lips o r

ssei was due  to  a w a r  r is k  and  n o t  to  a m a rin e  
q  . (C o u rt o f A p p e a l.)  P e n in s u la r and  

r ie n ta l B ra nch  Service  v . C om m onwealth S h ip p in g
re p re s e n ta tiv e ......................  ..............................................
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c o n c lu d in g  in s tru c t io n s  d id  c o n ta in  in s tru c t io n s  
fo r  th e  in s e rtio n  o f th e  p .p .i. clause. O n th e  
q u e s tio n  be ing  ra ised  b y  th e  v o lu n ta ry  l iq u id a to r  
o f th e  c o m p a n y  as to  th e  v a l id i t y  o f these p o lic ie s , 
H e ld , t h a t  th o u g h  th e  p ro v is io n s  o f th e  M a rin e  
In su ra n ce  A c t  1906 w ere n o t  a p p lic a b le  to  the  
peace p o lic ie s  th e y  w ere insu rances w ith in  th e  
m e an in g  o f th e  L ife  A ssurance  A c t  1774 a n d  in 
surances on  an  e v e n t in  w h ic h  th e  assured had  no 
in te re s t o r  insu rances b y  w a y  o f g a m in g  o r w a g e r
in g  w ith in  th e  m e an in g  o f sect. 1 o f th e  A c t  o f 
1774 and  th e re fo re  ille g a l a nd  n o  p re m iu m s  p a id  
on th e m  w ere recove rab le . The  fa c t th a t  the  
po lic ies  w ere re -insu rance  p o lic ie s  a nd  th a t  the  
re -assured h ad  p a id  u n d e r th e  p o lic ie s  w h ic h  th e y  
had  issued d id  n o t  enab le  th e  c la im s  to  be s u b 
s ta n tia te d . H e ld  also, th a t  th e  m a rin e  in s u r 
ances w ere v o id  u n d e r sect. 4 o f th e  M a rin e  I n 
surance A c t  1906, be ing  po lic ie s  w h ic h  a t  th e  t im e  
o f issue h ad  th e  d e tachab le  p .p .i. clause a tta c h e d , 
and  w h e th e r such clause w as d e tached  o r n o t 
de tached  a t  th e  t im e  th e  c la im  w as p u t  fo rw a rd  
m ade no  d iffe rence  ; th e  c o u r t w o u ld  n o t  re c t i fy  
such po lic ie s  as th e  lo n g  s lips  co n ta in e d  in s tru c t io n s  
fo r  th e  in s e rtio n  o f th e  p .p .i.  clause, a nd  th e re fo re  
th e  po lic ie s  co n ta in e d  th e  rea l te rm s  agreed upo n .
(P. O. L a w re n ce , J .)  Re London  C ou n ty  C om m er
c ia l R e-insurance  Office L im i t e d ....................................  553

See C arriage  o f Goods, N o . 30.

M A R IN E  W A R  R IS K S .
See C arriage  o f Goods, N o. 30— M a r in e  In s u ra n c e  

Nos. 2, 3, 4, 7, 11, 13.

M A R T IA L  L A W .
See C arriage  o f Goods, N o . 2.

M A S T E R .
Undertaking by Shipper to Indemnify.

See C arriage  o f Goods, N o . 20.

M A T E R IA L  C IR C U M S T A N C E .
See M a rin e  In su ra nce , N o . 8.

M c C A R D IE , J .
See C arriage  o f  Goods, N os. 7, 8, 16, 28, 30

M E A S U R E  O F  D A M A G E S .
See C arriage  o f Goods, N o . 4 ;  R e q u is it io n , N o . 1.

M E R S E Y  D O C K S  A N D  H A R B O U R  B O A R D .
See L im ita t io n  o f  L ia b i l i ty ,  N o . 11.

M E R S E Y  F E R R Y B O A T .
See C o llis io n , N o . 10.

M IL IT A R Y  A N D  N A V A L  J O IN T  O P E R A T IO N S . 
See P rize , Nos. 36, 38.

M IS -C O U N T  ( B IL L  O F  L A D IN G ) .
See C arriage  o f  Goods, N o . 18.

M O N T E V ID E O  H A R B O U R .
See C o llis io n , Nos. 11, 14.

M U T U A L  E X C E P T IO N .
See C arriage  o f  Goods, N o . 3.

N A T IO N A L IT Y .
Change of, Implied Warranty.

See C arriage  o f Goods, N o . 26.

N A V A L  P R IZ E  F U N D .
See P riz e , N o . 28, 38 ; N a v a l P r iz e  T r ib u n a l.

N A V A L  P R IZ E  T R IB U N A L .
1. P rize  C la im s  Com m ittee— Sum s p a id  by T re a sury  

on recom m endation o f committee not recoverable 
aga ins t N a v a l P rize  F u n d — N a v a l P riz e  A c t 
1918 (8 ib  9 Geo. 5, c. 30), P a r t I I .  o f  Schedule, 
p a r. 4.— T h e  T re a s u ry , h a v in g , on  th e  re co m 
m e n d a tio n  o f .the P rize  C la im s C o m m itte e , p a id
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va rio u s  c la im s  m ade in  respect o f sh ips  condem ned 
as p rize  a n d  dec la red  to  be d ro its  o f th e  C row n , 
c la im e d  to  be re p a id  o u t o f th e  N a v a l P rize  F u n d . 
N one  o f th e  c la im s  c o u ld  have  been es ta b lish ed  
m  th e  P rize  C o u rt. H e ld , th a t  th e  sum s p a id  
w ere n o t  re p a ya b le  o u t o f  th e  N a v a l P rize  F u n d , 
as th e y  w ere n o t  c la im s  w h ic h  c o u ld  have  been 
es ta b lish ed  in  a P rize  C o u rt. (N a v a l P rize  
T r ib u n a l.)  The A d o lp h  and  other vessels ............... 192

2. J o in t  capture— C o-operation  and  jo in t  exped ition
o f  lan d  and  sea forces— D ro its  o f  A d m ira lty —  
D ro its  o f  the C row n— N a v a l P r iz e  Ac* 1918 (8 tfc 9 
Geo. 5 , jc .  30).— D u r in g  th e  f in a l cam pa ign  in  
G e rm a n  E a s t A fr ic a , in  pursuance  o f a  concerted  
o p e ra tio n  b y  n a v a l and  m i l i ta r y  forces, th e  p o r t  
o f D ar-es-S a laam  was c a p tu re d  b y  n a v a l fo rces, 
m i l i ta r y  fo rces e n te r in g  th e  to w n  some fo u r  o r  fiv e  
h o u rs  a fte r  i ts  su rren d e r. T h e  G erm an  s te a m sh ip  
F .  was a t D ar-es-S a laam  a t  th e  t im e . H e ld  (S ir 
G u y  F le e tw o o d  W ils o n  d isse n tin g ), th a t  th e  fa c ts  
p ro v e d  a  jo in t  e n te rp rise  ; b u t  th a t  th e  ca p tu re  
o f th e  F . was a ca p tu re  b y  n a v a l fo rces a lone, 
n o t  a jo in t  c a p tu re  b y  n a v a l a nd  m i l i ta r y  forces. 
H e ld , b y  th e  w ho le  t r ib u n a l,  t h a t  th e  la w  a p p lic 
ab le  to  th e  d iv is io n  o f th e  proceeds o f jo in t  
ca p tu res  w as th a t  th a t  p a r t  w h ic h  o u g h t to  be 
a p p ro p r ia te d  to  th e  n a v y  is a d r o i t  o f th e  C row n  
and  th e re fo re  w i l l  be d ire c te d  to  be p a id  to  th e  
N a v a l P riz e  F u n d  u n d e r th e  N a v a l P rize  A c t  1918; 
and  th a t  th a t  p a r t  w h ic h  o u g h t to  be a p p ro p r ia te d  
to  th e  a rm y  is a d r o i t  o f th e  A d m ira l ty ,  a n d  th e re 
fo re  w il l  be p a id  to  th e  E x c h e q u e r to  be d e a lt w ith  
as th e  C row n  m a y  be p leased, (N a v a l P rize  
T r ib u n a l.)  The F e ld m a rs c h a ll ....................................  299

3. N a v a l P r iz e  F u n d — N e u tra l sh ip  ordered in to  p o rt
fo r  e xam in a tion — Loss o f s h ip  a nd  c a r jo — S h ip  
a nd  cargo n o t lia b le  to condem nation— Negligence  
o f  the p riz e  crew— Negligence o f  the s h ip 's  m aster—  
C la im s  by the owners— A d m is s io n  o f l ia b i l i t y  by 
the A d m ira lty — M o ne y  p a id  in  settlement—  
A m o u n t chargeable on the N a v a l P riz e  F u n d —  
N a v a l P riz e  A c t 1918 (8 &  9 Geo. 5, c. 30), sched. 
p a r t  I I . ,  p a r. 5.— T h e  C ., a n e u tra l vessel, was 
s to p p ed  b y  a  B r i t is h  c ru is e r and  se n t in to  p o r t  
u n d e r a p rize  c rew  fo r  e x a m in a tio n . B y  an  e rro r  
o f th e  n a v ig a tin g  o ffice r she was lo s t before  
re ach in g  th e  e x a m in a tio n  p o r t .  I t  su bse q u en tly  
appeared  th a t  th e  ca rgo  on  b o a rd  th e  C. was n o t 
c o n tra b a n d , th a t  th e  C. h a d  n o t  c o m m itte d  a n y  
u n -n e u tra l a c t, a nd  th a t  i f  she h a d  reached  p o r t  
she w o u ld  have  been re leased a fte r  e x a m in a tio n . 
C la im s  b y  th e  n e u tra l ow ners  fo r  th e  loss o f th e  
C. a n d  h er ca rgo  w ere  e v e n tu a lly  a d m itte d  b y  th e  
G o v e rn m e n t, a n d  c e rta in  sum s w ere  p a id  to  th e m  
in  com pe n sa tion . The  T re a s u ry  c la im e d  to  have  
these sum s charged  on  th e  N a v a l P riz e  F u n d  
u n d e r p a r t  I I .  (5 ) o f th e  schedu le  to  th e  N a v a l P rize  
A c t  1918 (8 &  9 Geo. 5, c. 30), w h ic h  p ro v id e s  th a t  
th e re  s h a ll be charged  on  and  p ay a b le  o u t  o f the  
N a v a l P rize  F u n d  “  costs, charges, expenses a nd  
c la im s  w h ic h  th e  t r ib u n a l cons ide r m a y  re aso n a b ly  
be tre a te d , h a v in g  re g a rd  to  th e  p r in c ip le s  a n y  
p ra c tic e  h e re to fo re  observed  b y  p riz e  co u rts , as 
be ing  costs, charges, a n d  c la im s  w h ic h , had  the re  
been a g ra n t o f p r ize  to  ca p to rs , ca p to rs  w o u ld  
have  been lia b le  to  p a y .”  A t  th e  h e a rin g  i t  
appeared  th a t  th e  loss o f th e  C. was due to  her 
speed h a v in g  been in a c c u ra te ly  g iv e n  to  th e  P rize  
o ffice r b y  h e r m a s te r, a nd  n o t  to  th e  negligence 
o f th e  P rize  o ffice r. H e ld , th a t  an  u n c o n d it io n a l 
adm iss ion  o f l ia b i l i t y  b y  th e  G o v e rn m e n t d id  n o t 
c o n s t itu te  b in d in g  and  u n re b u tta b le  evidence 
th a t  th e re  w as a  l ia b i l i t y ,  n o r  re lie v e  th e  N a v a l 
P riz e  T r ib u n a l o f d e te rm in in g  fo r  them se lves  
w h e th e r a c la im  was to  be tre a te d  as one w h ic h  
th e  ca p to rs  w o u ld  have  been l ia b le  to  p a y  h a v in g  
re ga rd  to  th e  p rin c ip le s  a nd  p ra c tic e  h e re to fo re  
observed  b y  p riz e  co u rts . B u t  in  v ie w  o f the  
d if f ic u l ty  o f d e fe n d in g  th e  case in  th e  P riz e  C o u rt, 
and  o f th e  fa c t th a t  th e  a dm iss ion  o f th e  G o v e rn 
m e n t had  perhaps saved th e  fu n d  fro m  a n  adverse 
dec is ion , such sum  as m ig h t re aso n a b ly  have  been 
p a id  to  e ffec t a  s e ttle m e n t o u g h t to  be charged  on 
th e  P rize  I  u n d . H a l f  th e  sum s p a id  o rde red  to  be 
charged  on  the  P rize  F u n d . (N a v a l P rize  
T r ib u n a l.)  The C a n a d ia ................................................  606
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1. Necessaries— A c tio n  in  re m — P aym ents in  respect 
o f  the cargo L ia b i l i t y  o f  the sh ip — Necessaries to 
the s h ip .— T h e  agents a t  N ew  Y o rk  o f a s team sh ip  
m ade p a y m e n ts  in  co nn e c tio n  w ith  h e r d ischarge  
a t  N ew  Y o rk . I n  an  a c tion  a g a in s t th e  s te a m sh ip  
m  rem  to  re cove r these d isbu rsem en ts  as neces
saries i t  was co n te nd e d  th a t  th e y  w ere m ade  in  
respect o f th e  ca rgo  o n ly , and  w ere n o t necessaries 
to  th e  sh ip . H e ld , th a t  p a y m e n ts  th o u g h  m ade  
in  respect o f th e  ca rgo  were necessaries to  th e  sh ip  
a S u cou^ .  n o ^ 8 °  on  h e r business w ith o u t  th e m .
A s th e  business o f th e  sh ip  consis ted  in  e n te r in g  
th e  p o r t  o f N ew  Y o rk , d is c h a rg in g  h er cargo, and  
le a v in g  th e  p o r t ,  p a y m e n t o f charges w h ic h , 
bem g u n p a id , w o u ld  p re v e n t h e r fro m  d o in g  a n y  
ot these th in g s  was necessary to  th e  sh ip , 
n o tw ith s ta n d in g  th a t  th e  a m o u n t d isbu rsed  d id  
n o t become due, n o r  was th e  d isb u rse m e n t m ade, 
u n t i l  a fte r  th e  sh ip  h ad  le f t  N ew  Y o rk . Q u a y  re n t 
fo r  cargo, and  th e  cost o f d e s tro y in g  p u t r id  cargo, 
w ere necessaries to  th e  sh ip , since b y  th e  la w  o f 

i ° r ^  Ŝ e Was f ° r  these charges, and
co u ld  have  been p re v e n te d  fro m  s a ilin g  had  th e y  
n u t  been p a id . ( H i l l ,  J .)  The A r z p e i t ia .................  426

6 wages— m a s te r also p a r t  
ow ner— P r io r it ie s — F o re ig n  law — Sale o f sh ip  
abroad R ig h t o f  fo re ig n  governm ent to ta x  proceeds 
— Sale by order o f  the court— P ractice— Judgm ent 
by de fa u lt— P a ym en t out o f  court.— T h e  c la im  
fo r  wages a nd  d isb u rse m en ts  o f a  m a s te r w ho  is 
also p a r t  o w n e r o f a sh ip  ra n k s  a fte r  th e  c la im s 
o f persons w ho  have  s u p p lie d  necessaries to  th a t  
sh ip , since th e  m a s te r is p e rso n a lly  l ia b le  to  such 
persons. The J e n n y  L in d  (1 A sp . M a r. L a w  Cas.
294 ; 26 L . T . R ep . 591 ; L .  R ep . 3 A . &  E . 529) 
cons ide red  a nd  fo llo w e d . A  fo re ig n  g o v e rn m e n t 
w h ic h  is  b y  fo re ig n  la w  e n t it le d  to  a percen tage  
o n  th e  sale p rice  o f sh ips  v o lu n ta r i ly  so ld  o u t o f 
i ts  n a t io n a l re g is try  is n o t  e n t it le d  to  c la im  such 
percen tage  w hen  th e  sh ip  is so ld  b y  th e  m a rsha l 
in  a d e fa u lt a c tio n  i n  rem . W h e n  a p a r ty  has 
o b ta in e d  ju d g m e n t in  a d e fa u lt a c tio n , he is 
e n t it le d  to  m ove  fo r  p a y m e n t o u t, b u t  m u s t 
g iv e  n o tic e  o f th a t  m o tio n  to  a n y  person  w h o  has 
in te rv e n e d  o r e n te red  cavea ts  a g a in s t p a y m e n t 
o u t. I f  a n y  o th e r  c la im a n ts  to  th e  fu n d  w a n t to  
be in  a, p o s it io n  to  re s is t p a y m e n t o u t th e y  m u s t, 
to  e n t it le  th e m  to  be h ea rd , in te rv e n e  o r e n te r 
caveats. ( H i l l ,  J .)  The E v a ......................................  424
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See P u b lic  A u th o r it ie s  P ro tec tion  A c t.
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See P riz e , N os. 1, 6, 7, 8, 29, 31, 33, 35, 37, 38— Agree
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See P riz e , N o  23— State, Rights of : See P riz e , N o . 8.

N O N -D IS C L O S U R E  O F  M A T E R IA L  F A C T S .
See M a r in e  In su ra n ce , N o . 6.

N O T IC E  O F  C A S U A L T Y  IG N O R E D  B Y  
IN S U R E R S .

See M a r in e  In su ra n ce , N o . 6.
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P A R T Y  A N D  P A R T Y  COSTS.
See P ractice , N o . 5, 9.

p a s s i n g  o f  p r o p e r t y  a f t e r  s e i z u r e .
See P riz e , N o . 2.

P E A C E  T R E A T Y .
See M a r in e  In su ra n ce , N o . 1.

P E R IL S  O F  T H E  S E A .
See M a r in e  In su ra n ce , N o . 2.

P E R IS H A B L E  G O O D S .
See C arriage  o f Goods, N o . 5.

P E T IT IO N  O F  R IG H T .
See Docks, N o . 1— C arriage  o f Goods, N o . 35.

P IL F E R A G E .
See C arriage  o f Goods, N os. 6, 13.

P O L IC Y .
M a r in e  In su ra nce , N o . 12— Sale o f  Goods, N o . 4.

P O R T  O F  R E F U G E .
See C arriage  o f Goods, N o . 24.

P O S S E S S IO N  O F  W R E C K . 
See C o llis io n , N o . 15.

P O S T A L  C O R R E S P O N D E N C E . 
See P r iz e , N o . 4.

“  P .P . I . ”  C L A U S E .
See M a r in e  In su ra nce , N os. 5, 14.

1.

2.

P R A C T IC E .
L u m p  sum  tender to separate sa lvors in  con- 

U nd a te d  ac tion— Costs— Separate representation  
°J m aster and  crew .— T h e  ow ners o f tw o  s a lv in g  
v ©ssels issued a w r i t  fo r  sa lvage w h ils t  th e  
M asters a nd  crew s o f th e  same vessels issued 
an°.the r a g a in s t th e  same de fe nd a n ts . O n  th e  
ac tio ns  be ing  co nso lida te d , th e  c o n d u c t w as g ive n  
o th e  ow ners and  n o t  to  th e  m aste rs  a n d  crews. 

4 he d e fe nd a n ts  te n d e re d  400i. to  a ll  th e  p la in t if fs .
. ow ners  d e liv e re d  a re p ly  p u t t in g  the  

E ffic ie n cy  o f th is  te n d e r in  issue, b u t  no  re p ly  
'fa s  d e liv e re d  b y  th e  m aste rs  a n d  crews. The  

p e n d a n ts  s u p p lie d  no  a ff id a v it  o f v a lu e  to  the  
p la in t i f fs  u n t i l  th e  d a y  o f th e  t r ia l .  H e ld , (1) 
h a t th e  te n d e r in  th e  p rese n t case w as s u ffic ie n t ; 

v ) th a t  in  a  co n so lid a te d  sa lvage a c tio n  te n d e r 
°  a û m P sum  to  separa te  sa lvo rs  is a  good  te n d e r ; 
a ffi^ka .t»  h a v in g  re g a rd  to  th e  t im e  w hen  th e  
th  d a v *^ va lues  w as han d e d  to  th e  p la in t i f fs ,  
Eey a c te d  re aso n a b ly  in  c o n t in u in g  th e  a c tio n  

th e  te n d e r was m ade , a n d  s h ou ld  have  th e  
c Eole o f th e ir  costs ; (4) th a t  th e  m aste rs  and  

.®ws, whose in te re s ts  w ere in  th is  case id e n tic a l 
lt,h  those  o f th e ir  ow ners, w ere n o t  e n t it le d  

o th e  costs o f separa te  re p re s e n ta tio n  ; (5 ) th a t  
a n y  c o n f lic t  sh o u ld  arise in  a n y  fu tu re  case 
ween tu g  ow ners and  th e  m aste rs  a n d  crews o f 

i t  c o u ld  o n ly  be a  c o n f lic t  as to  a p p o r t io n -  
e n t in  w h ic h  d e fe nd a n ts  are n o t in te re s te d . 

in 1® P f°P e r c°u rse  fo r  m aste rs  a n d  crews to  a d o p t 
a t SU?^ a case w as n o t  to  ask fo r  an a p p o r t io n m e n t 

th e  h ea rin g , and  th e n  a fte rw a rd s , fa i l in g  
g reem en t w ith  th e ir  ow ners  as to  a p p o r t io n  - 

to  ta k e  p roceed ings fo r  a p p o r tio n m e n t. 
1 * L )  The Crete F o r e s t ............................................

c la im a n ts—-Judgm en t entered before the 
a f . r  F ig h ts  o f  c la im a n ts  to proceed to reference 
/ ,?r V1H fica tio n  o f peace— T re a ty  o f Peace between 
2Q 7*Jn  C‘ * lo w e rs  and  G erm any  1919, arts . 2 96 - 
a n d ~ ~ ^reat^  P eace 0 r der 1919, s. 1, sub-ss. 16 
've n — b e fo re  th e  w a r  th e  d e fe nd a n ts , w ho
a ? G e rm a n  sh ip o w ne rs , re cove re d  ju d g m e n t 
^g a m st th e  p la in t i f fs ,  w h o  w ere B r i t is h ,  con- 
an^ ln in g th e  p la in t i f fs  in  dam ages fo r  co llis io n  
saiH °Fd e r in g a re fe rence  fo r  assessm ent o f the  

dam ages. T h e  d e fe n d a n ts  h a d  n o t  file d
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th e ir  c la im  befo re  th e  o u tb re a k  o f w a r. The  
c la im  a n d  vo uch e rs  w ere u lt im a te ly  f i le d  a few  
d ays  be fo re  th e  ra t i f ic a t io n  o f th e  T re a ty  o f Peace, 
b u t  i t  was agreed th a t  th e y  sh ou ld  be ta k e n  as file d  
dh  a subsequen t da te . T h e  p la in t i f fs  th e n  to o k  
o u t a  sum m ons to  set aside th e  c la im  a n d  vouche rs  
on th e  g ro u n d  th a t  u n d e r th e  T re a ty  and  th e  
O rd e r a p p ly in g  i ts  p ro v is io n s  th e  p a rt ie s  w ere 
n o t  e n t it le d  to  l it ig a te  th e  c la im , b u t  m u s t s u b m it 
to  s e ttle m e n t b y  th e  c le a rin g  houses. H e ld , 
th a t  th e  d e fe nd a n ts ’ c la im  was n o t  a  d e b t 
u n d e r a rts . 296 o f th e  T re a ty ,  b u t  w as a r ig h t  
u n d e r a r t .  297, w h ic h  was to  be “  re ta in e d  
and  liq u id a te d  in  accordance w ith  th e  la w  of 
th e  A llie d  S ta te  conce rned .”  T h e re  was n o th in g  
in  a r t.  297, n o r  in  th e  T re a ty  o f Peace O rd e r, 
s. 1, sub-ss. 16 a nd  17, to  p re v e n t th e  de fe nd a n ts  
fro m  p roce e d in g  to  a re fe rence , a lth o u g h  th e y  
m ig h t n o t  to u c h  th e  proceeds, n o r  to  p re v e n t 
th e  p la in t i f fs  fro m  p a y in g  m o n e y  in to  c o u rt. 
( H i l l ,  J .)  The M a r ie  G a r tz ............................................ 98

3. M a r it im e  C onventions A c t 191. s. 8— M o tio n
to set aside w r it— Proceedings ■> « commenced
w ith in  two years— “  Reasonable o p p o rtu n ity  o f 
a rres ting  ”  defendant vessel.— T h e  p la in t i f fs  o b 
ta in e d  leave, on an  ex parte  a p p lic a t io n , to  
issue a w r i t  in  M a rc h  1920 a g a in s t th e  s te a m 
s h ip  L .  L .  c la im in g  dam ages in  re spe c t o"f a 
c o llis io n  w h ic h  to o k  p lace  o n  Sept. 1917. A t  
th e  t im e  o f th e  c o llis io n  th e  L . L .  w as u n d e r 
re q u is it io n  a nd  no  e ffe c tiv e  a rre s t c o u ld  have 
been m ade. She ceased to  be u n d e r re q u is it io n  
on  th e  21st M a rc h  1919, and  fro m  th e  25 th  
M a rc h  1919 u n t i l  th e  4 th  A p r i l  1919 she m ig h t  
have  been a rres ted  b y  th e  p la in t i f fs ,  b u t  th e  
p la in t i f fs  c o u ld  n o t have  a rres ted  h e r aga in  
u n t i l  F eb . 1920, w he n  she cam e w ith in  th e  
ju r is d ic t io n  o f th e  c o u rt . H i l l ,  J . ,  h o ld in g  th a t  
th e  p la in t i f fs  h a d  h ad  n o  reasonable  o p p o r tu n ity  
to  a rre s t be fo re  Feb . 1920, g ra n te d  leave in  
accordance  w ith  sect. 8 o f th e  M a r it im e  C on 
v e n tio n s  A c t  1911. T h e  ow ners o f th e  L . L . 
m o ve d  to  set aside th e  w r i t .  H e ld , th a t  leave 
had  been p ro p e r ly  g ra n te d . ( H i l l ,  J . )  The  
La rg o  L a w  ........................ ' . .................................................. 104

4. L im ita t io n  o f actions— U n c o n d it io n a l a p p e a r
ance to w r it ,  whether w a ive r— D isc re tio n — W r it  
in  re m — M a r it im e  Conventions A c t  1911 (1 &  2 
Geo. 5, c. 57), s. 8.— S ervices, a lleged to  be 
sa lvage serv ices, w ere rende red  in  D ec. 1916 
to  a  re q u is it io n e d  vessel, su b s e q u e n tly  lo s t in  
J u ly  1918, b y  th e  m a s te r a nd  crew  o f a tu g . A  
w r i t  in  rem  was issued on  th e  2nd  A p r i l  1919, 
and  se rv ice  th e re o f w as accep ted  b y  d e fe n d a n ts ’ 
s o lic ito rs , w ho  in  th e  subsequen t p le a d in g s  ra ised  
a  defence u n d e r sect. 8 o f th e  M a r it im e  C on 
v e n tio n s  A c t  1911. H e ld , t h a t  th e  u nco n . 
d it io n a l appearance d id  n o t w a iv e  th e  defence 
u n d e r th e  s ta tu te . ( H i l l ,  J .)  The L la n d ove ry  
Castle ........................ ..................................................................  153-

5. Costs— P a r ty  and  p a r ty  costs— Witnesses— Sea
fa r in g  w itness detained on  shore pen d ing  t r ia l—  
O rder L X V . ,  r . 27.— W h e re  a se a fa rin g  w itne ss  
has been d e ta in e d  on shore p e n d in g  t r ia l ,  th e  
a m o u n t w h ic h  he w o u ld  o th e rw ise  p ro b a b ly  have  
earned  on  a voyage  is  a g u id e  to ,  b u t  is  n o t 
th e  sole basis o f, d e te rm in in g  w h a t a llow ance  
fo r  h is  a tte n d a n ce  s h ou ld  be m ade  on  a p a r ty  
and  p a r ty  ta x a t io n , espe c ia lly  in  th e  case w here  
th e  vo yag e  co n te m p la te d  w as r is k y  o r  sp ecu la 
t iv e  in  i ts  n a tu re . R easonab le  c o m pe n sa tion  
sh ou ld  be a llo w e d , re g a rd  be ing  h ad  ( in te r  a lia )  
to  th e  wages w h ic h  a person o f h is  class was 
e a rn in g  a t  th e  tim e , to  th e  v a lu e  o f h is  ev idence, 
and  to  th e  q u e s tio n  w h e th e r i t  c o u ld  p ro p e r ly  
have  been ta k e n  o n  co m m iss ion . T h e  fa c t  th a t  
th e  w itne ss  c o u ld  have  been ca lle d  to  a tte n d  on 
subpoena and  p a id  o n ly  a n o m in a l su m  sh ou ld  
n o t be w h o lly  ign o re d . (C o u rt o f A p p e a l.)  The  
Ib is  V I ......................................................................................  237

6. D iv e rs io n  o f sh ip  by d ire c tio n  o f S h ip p in g  C on
tro lle r— C la im  fo r  com pensation— Loss o f use and  
expenses o f d ive rs ion— S h ip p in g  C on tro lle r sued as 
in d iv id u a l— P ractice— Government not bound by 
ju d g m e n t aga ins t o ffic ia l as in d iv id u a l— A c tio n
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m isconceived.— T h e  s team sh ip  H .  was in  Sept.
1919 on a vo yag e  fro m  N e w p o rt to  A le x a n d r ia  
w ith  a ca rgo  o f coal. O n  th e  3 0 th  S ep t. 1919 she 
rece ived  a w ire less message fro m  th e  S h ip p in g  
C o n tro lle r , d ire c tin g  h e r to  proceed w ith  h e f 
ca rgo  to  P o r t  S a id . She a r r iv e d  a t  P o r t  S aid 
o n  th e  3 rd  O c t., a nd  on  th e  7 th  O c t. th e  m a s te r 
w as in fo rm e d  b y  th e  sen io r n a v a l o ffice r a t  P o r t 
S a id  th a t  th e  S h ip p in g  C o n tro lle r ’s d ire c tio n  to  
p roceed  to  P o r t  S a id  had  been cance lled  and  th a t  
th e  vessel m ig h t  p roceed  on  h er voyage  to  
A le x a n d r ia . T h e  vessel a r r iv e d  a t A le x a n d r ia  on 
th e  8 th  O c t., s ix  days  la te r  th a n  she w o u ld  have  
done  b u t  fo r  th e  S h ip p in g  C o n tro lle r ’s d ire c tio n  
to  p roceed  to  P o r t  Said. T h e  p la in t i f fs ,  the  
ow ners  o f th e  vessel, b ro u g h t th is  a c tio n  a ga in s t 
th e  d e fe n d a n t, th e  S h ip p in g  C o n tro lle r , c la im in g  
a  d e c la ra tio n  th a t  th e y  w ere  e n t it le d  to  c o m 
p e n sa tio n  fo r  th e  loss o f th e  use o f th e  vessel 
fo r  th e  s ix  days, a n d  th e  expenses in c u rre d  b y  
th e m  in  consequence o f th e  d ire c tio n  g iv e n  b y  
th e  d e fe n d a n t u n d e r  th e  D efence o f th e  R ea lm  
R e g u la tio n s , a n d  th a t  th e  a m o u n t o f com pensa
t io n  s h o u ld  be re fe rre d  fo r  assessment. I t  was 
n o t  d is p u te d  th a t  th e  d e fe n d a n t was a u th o rise d  
b y  la w  to  g ive  th e  d ire c tio n  in  que s tio n . B y  h is  
defence th e  d e fe n d a n t p leaded  th a t  he was n o t 
r ig h t ly  m ade a p a r ty  to  th e  a c tio n , and  th a t  no 
cause o f a c tio n  w as d isc losed in  th e  s ta te m e n t 
o f  c la im  e ith e r  a g a in s t h im  p e rs o n a lly  o r as 
S h ip p in g  C o n tro lle r . H e ld , th a t  th e  a c tio n  was 
m isconce ived . T h e  d e fe n d a n t c o u ld  n o t  be sued, 
e ith e r  as an  in d iv id u a l o r  as S h ip p in g  C o n tro lle r .
T h e  C row n  c o u ld  n o t  bo b ou n d  b y  a n y  ju d g m e n t 
o b ta in e d  in  th e  a c tio n . T h e  d e fe c t c o u ld  n o t  be 
rega rded  as t r iv ia l ,  a nd  an  a p p lic a t io n  to  cure  
th e  d e fe c t b y  s u b s t itu t in g  th e  A tto rn e y -G e n e ra l 
as d e fe n d a n t c o u ld  n o t be e n te rta in e d . (R o w - 
la t t ,  J .)  B om bay and  P e rs ia  Steam N a v ig a tio n  
C om pany  v . M a c la y ............................................................. 283

7. W r it  in  re m — Issue o f, when  res no t w ith in  
ju r is d ic t io n — Renewal o f w r i t  a fte r  twelve m onths  
by leave— E x te n s ion  o f tim e— Order V I I I . ,  r . 1—  
M a r it im e  C onventions A c t 1911 (1 &  2 Geo. 5, 
c. 57), s. 8.— T h e  m a s te r o f a  vessel lo s t h is  l ife  
in  a c o llis io n  w ith  th e  E . on  th e  2 5 th  Feb . 1917.
A  w r i t  i n  rem  was issued b y  h is  w id o w  o n  th e  
13 th  D ec. 1918, b u t  w as n o t se rved , as th e  E .  h ad  
le f t  th e  ju r is d ic t io n ,  a n d  was n o t  renew ed w ith in  
tw e lv e  m o n th s  u n d e r O rd e r V I I I . ,  r . 1. O n  th e  
19 th  M a rc h  1920 th e  E .  was aga in  w ith in  th e  

ju r is d ic t io n  ; leave  was g ra n te d  on  an ex parte  
a p p lic a t io n , a n d  w r i t  served. O n  m o tio n  to  set 
aside w r i t  : H e ld , (1 ) t h a t  a w r i t  can be issued 
a lth o u g h  a t  th e  t im e  o f th e  issue th e  res is  n o t 
w ith in  th e  ju r is d ic t io n  ; (2 ) th a t  th e  “  com m ence 
m e n t o f p roceed ings ”  in  sect. 8 o f th e  M a r it im e  
C on ve n tio n s  A c t  1911 m eans co m m encem ent b y  
issue o f w r i t ,  n o t  b y  a rre s t ; (3 ) th a t ,  in  genera l, 
leave  to  renew  w i l l  n o t  be g ra n te d  i f ,  b u t  fo r  th e  
e n la rg e m e n t o f t im e , th e  p la in t i f f ’s c la im  w o u ld  
be b a rre d  b y  a s ta tu te  o f l im ita t io n s . B u t  w hen  
an  a p p lic a t io n  is  m ade  to  e x te n d  th e  t im e  fo r  the  
re n e w a l o f a w r i t  in  a n  a c tio n  w h ic h  comes w ith in  
sect. 8 . o f th e  M a r it im e  C o n ve n tio n s  A c t  1911—  
w h ic h  is  a l im i ta t io n  se c tion  o f a  v e ry  p e c u lia r  
k in d — th e  a p p lic a t io n  m u s t be cons ide red  on  its  
m e rits , a n d  th e  c o u r t  m u s t in q u ire  w h e th e r th e  
c ircum stan ce s  are such th a t  th e  c o u r t  w o u ld  g ive  
leave  to  issue a w r i t  n o tw ith s ta n d in g  th a t  th e  
t im e  h ad  e x p ire d . ( H i l l ,  J .)  The E sp a no le to . . . 287

8. A c tio n  in  re m — B a il— S o lic ito rs  u n d e rta k in g  to 
p rov ide  b a il— P u rp o rte d  w ith d ra w a l f r o m  u n d e r
ta k in g — A rre s t o f  sh ip — A m o u n t o f b a il— N a tu re  
o f  b a il in  A d m ira lty .— A  s o lic ito r  w ho  indorses 
u p o n  th e  w r i t  in  an  a c tio n  i n  rem  an  u n d e r ta k in g  
to  g ive  b a il, th e re b y  se curin g  th e  im m u n ity  o f the  
s h ip  fro m  a rre s t, u n d e rta ke s  to  p ro v id e  b a il in  a 
su m  e q u a l to  th e  va lu e  o f th e  sh ip  a t th e  t im e  
w hen  he en te rs  in to  th e  u n d e r ta k in g . T h is  
o b lig a t io n  is n o t a ffe c te d  b y  subsequen t f lu c tu a 
t io n  in  th e  va lu e  o f th e  sh ip . A  s o lic ito r  w h o  has 
g iv e n  such an u n d e r ta k in g  c a n n o t a fte rw a rd s  
w ith d ra w  fro m  i t ,  and  in v i te  th e  p la in t i f f  to  a rre s t 
th e  s h ip , and  a lth o u g h  th e  p la in t i f f  does so, th e
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s o lic ito r  w il l  n o t  necessa rily  be released fro m  h is  
o b lig a t io n  to  p ro v id e  b a il. N a tu re  o f b a il in  
A d m ir a l ty  cons ide red  and  c o n tra s te d  w ith  th a t  
o f b a il g iv e n  in  c r im in a l p roceed ings. M il le r  v . 
Jam es  (8 M oore  C. P. 208) he ld  n o t  to  a p p ly .
(S ir H e n ry  D u k e , P .) The B o r r e .............................  334

9. Costs— S e a fa rin g  witnesses— P ro p e r allowance fo r  
a w itness deta ined on shore.— A . B ., th e  m a te  o f 
th e  p la in t i f fs ’ tra w le r , w as d e ta in e d  on  she re 
fro m  th e  8 th  N o v . to  th e  3 rd  D ec. 1918, b y  th e  
p la in t i f fs  to  g iv e  evidence  a g a in s t th e  s team er 
I .  V I .  w h ic h  h a d  dam aged th e ir  t ra w le r  in  c o l
l is io n . T h e  I .  V I .  ,was he ld  to  b lam e , a nd  th e  
dam ages were agreed a t  300J. H a d  A . B . n o t 
been d e ta in e d  he w o u ld  have sa iled  on a fis h in g  
vo yag e  on th e  9 th  N o v ., on  w h ic h  he w o u ld  have  
earned  280Z. 11s. 3d. (w h ic h  su m  was a c tu a lly  
earned  b y  th e  m a te  w ho  to o k  A . B . ’s p lace). The  
p la in t i f fs  h ad  p a id  th is  a m o u n t to  A . B ., and  
c la im e d  to  re cove r i t  on  ta x a t io n . T h e  ass is tan t 
re g is tra r  a llo w e d  th e  ite m , a nd  h is  d ec is ion  w as 
u p h e ld  b y  th e  P re s id e n t on  appea l. The  d e fe n 
d a n ts  appea led  to  th e  C o u rt o f A p p e a l, w h o  he ld  
th a t  th e  a m o u n t w h ic h  A . B . w o u ld  have  rece ived  
h a d  he n o t been d e ta in e d  was n o t  necessa rily  th e  
m easure o f th e  sum  wrh ic h  th e  p la in t i f fs  s h ou ld  
have  p a id  h im , th o u g h  i t  was a fa c to r  to  be c o n 
s ide red  in  d e te rm in in g  th e  sum  p ro p e r ly  p a ya b le  
to  h im . T h e  case was se n t b ack  to  th e  a ss is tan t 
re g is tra r  fo r  re co n s id e ra tio n , a nd  a fte r  fu r th e r  
c o n s id e ra tio n  he a llo w e d  250Z. T h e  d e fendan ts  
appea led . H e ld , th a t,  th e  a ss is tan t re g is tra r  
h a v in g  a p p lie d  th e  tru e  m easure o f dam age 
in d ic a te d  b y  th e  C o u rt o f A p p e a l, th e  c o u r t w o u ld  
n o t cons ide r th e  accu ra cy  o f h is  a p p lic a t io n  o f 
th a t  m easure in  p o in t  o f a m o u n t. D ec is ion  o f 
th e  C o u rt o f A p p e a l (The Ib is  V I . ,  sup. p.
2 3 7 ; 125 L . T . R ep . 3 7 8 ; (1921) P . 255) c o n 
s ide red  a n d  e x p la in e d . (S ir H e n ry  D u k e , P .)
The Ib is  V I .  (N o. 2 ) ..........................................................  427

10. P ractice— In te rp lea d e r— Sum m ons issued to the 
C row n— P ow er to make the C row n  a  c la im a n t in  
in te rp le ad e r proceedings— Register o f  s h ip p in g —
“  Government sh ips  ” — Registered owner— “  H is  
M a je s ty  represented by the S h ip p in g  C on tro lle r ” —  
Evidence o f ow nersh ip— In te rp le a d e r A c t  1831 
(1 <Sc 2 W il l  4., c. 58)— J u d ic a tu re  A c t 1873 (36 <Sc 
37 Viet. c. 36), s. 25 (11)— M e rch a n t S h ip p in g  A c t  
1894 (57 dc 58 Viet. c. 60), ss. 1, 11, 64, 695, 741—  
M erchan t S h ip p in g  A c t 1906 (6 E dw . 7, c. 48), s. 80 
— O rder in  C ou n c il, the 29 th Sept. 1917.— The 
C row n  c a n n o t be sum m oned  to  a ppea r u p o n  an 
in te rp le a d e r sum m ons o r m ade  a p a r ty  to  an  
in te rp le a d e r  issue. U n d e r  a  w r i t  o f f i .  fa .  th e  
s h e r iff seized in  s a tis fa c tio n  o f a ju d g m e n t d e b t 
tw o  vessels ow ned  b y  a fo re ig n  c o rp o ra tio n . T h e  
C row n  th e n  in t im a te d  th a t  th e  vessels h ad  been 
re q u is it io n e d  a nd  w ere th e  p ro p e r ty  o f th e  C row n .
T h e  re g is te r show ed th a t  th e  re g is te re d  o w n e r o f 
th e  vessels was : “  H is  M a je s ty , rep resen ted  by  
th e  S h ip p in g  C o n tro lle r , L o n d o n , s ix ty - fo u r  
shares.”  T h e re  w as no ev idence  th a t  th e  sh ips 
w ere in  th e  a c tiv e  se rv ice  o f th e  C row n , a nd  th e y  
w ere in  fa c t la id  u p . T h e  ju d g m e n t c re d ito rs  
d is p u te d  th a t  th e  vessels w ere th e  p ro p e r ty  o f th e  
Crowm, and  th e  s h e r iff a c c o rd in g ly  to o k  o u t an 
in te rp le a d e r sum m ons c a ll in g  u p o n  th e  ju d g m e n t 
c re d ito rs  and  th e  C row n  to  a ppea r and  s ta te  th e ir  
c la im s . H i l l ,  J . he ld  th a t  th e  vessels had  been 
re g is te re d  u n d e r sect. 80 (1) o f th e  M e rc h a n t 
S h ip p in g  A c t  1906, and  th e  O rd e r in  C o u n c il o f th e  
2 9 th  Sept. 1917 m ade  th e re u n d e r. T h e y  w ere n o t 
sh ips to  w h ic h  sect. 741 o f th e  M e rc h a n t S h ip p in g  
A c t  1894 a p p lie d , and  th e re fo re  sect. 695 o f th a t  
A c t  was a pp lic a b le  to  th e m . B y  sect. 695 the  
e n t r y  in  th e  re g is te r was ev idence  o f th e  fa c ts  
s ta te d  th e re in . I n  th is  case th e  fa c ts  so s ta te d  
in d ic a te d  no  m ore  o w n e rsh ip  in  th e  C row n th a n  
was described  b y  sect. 80 (3 ) o f th e  A c t  o f 1906, 
w h ic h  m ig h t a m o u n t to  no  m ore  th a n  a h o ld in g

b y  th e  S h ip p in g  C o n tro lle r  on  b e h a lf o f o r  fo r  
th e  b e n e fit o f th e  C ro w n .”  H a v in g  rega rd  to  the  
fa c t th a t  fo re ig n  ow ned  sh ips and  sh ips d e ta in e d  
b y  th e  P rize  C o u rt u n d e r th e  C hile  fo rm  o f o rd e r 
w ere re g is te re d  u n d e r sect. 80 o f th e  A c t o f  1906
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n °  c e r ta in  in fe re n ce  c o u ld  be d ra w n  fro m  the  
re g is te r as to  th e  C ro w n ’s o w n e rsh ip  w h e th e r leg a l 
0 r o th e rw ise . O n th e  o b je c tio n  th a t  th e  C row n  
o anno t be sum m oned  to  answ er a n  in te rp le a d e r,

J . h e ld  th a t  as th e  C row n  d id  n o t  consen t to  
s u b m it to  th e  ju r is d ic t io n  o f th e  c o u r t  th e  c o u r t 

ad no  p o w e r to  o rd e r th e  C row n  to  do  so. I n t e r 
p leader p roceed ings, th o u g h  th e y  m a y  n o t  a m o u n t 
°  M a in ta in in g  an  a c tio n  a g a in s t th e  C row n , com e 

w ith in  th e  w id e r  p r in c ip le  th a t  th e  K in g  ca n n o t 
^.gainst h is  w i l l  be m ade  to  s u b m it to  th e  ju r is d ic -  
T10n ° f  th e  K in g ’ s co u rts . Sect. 25 (11) o f the  
J u d ic a tu re  A c t  1873 (36 &  37 V ie t. c. 66) does n o t 
M ake th e  o ld  e q u ity  ru le  p re v a il,  o r  a p p ly  to  a lte r  
he r ig h ts  o f th e  C row n . T h e  passage o f B la c k - 

st,one a t  v o l. 1, chap . 7, p a r. 1 (q u o te d  and  
^P p ro ve d  b y  B r e t t ,  L .J .  in  The P arlem ent-B e ige ,
*  A sp . M a r. L a w  Cas. 234 ; 42 L . T . R ep . 273 ;

P ro b . D iv .  197) a p p lie d  a n d  fo llo w e d . T h e
° l l r t  o f A p p e a l u p h e ld  th e  dec is ion  o f H i l l ,  J . 

IC o u rt o f A p p e a l)  The M o g ile jf  (N o. 2 ) .................... 476

• In te rroga to ries— In fo rm a tio n  sought on  m atters  
n?t alleged— A d m is s ib il i ty .— In te rro g a to r ie s  w h ic h  
a iM  a t fu rn is h in g  a p la in t i f f  w ith  p ro o f o f a cause

a c tio n  n o t  a lleged  in  th e  p le a d in g s , o r w ith  
know ledge  o f th e  d e fe n d a n ts ’ in fo rm a tio n  on  
M a tte rs  n o t  re q u ire d  to  be p le aded  b y  th e m , are 

ad a n d  w i l l  n o t  be a llo w e d . T h e  p la in t i f fs  were 
ie ow ners o f th e  s te a m sh ip  S. T h e  de fe nd a n ts  

w ere tw o  f irm s  o f sh ip  re pa ire rs  w ho  w ere 
eM p lo y ed  b y  th e  p la in t i f fs  to  re p a ir  th e  S. W h ils t  
l ePairs w ere  be ing  c a rr ie d  o u t  b y  th e  d e fe nd a n ts  a 

r© b ro ke  o u t  on  b o a rd , and  th e  S. w as dam aged. 
n an  a c tio n  b y  th e  p la in t i f fs  to  re cove r fo r  th e  
arnage to  th e  S. i t  was a lleged  ir .  th e  s ta te m e n t 
1 th e  c la im  th a t  th e  fire  w as caused b y  unscreened 

candles used b y  th e  d e fe n d a n ts ’ w o rk m e n . B y  
•he ir defence d e fe nd a n ts  a d m itte d  th a t  th e  S. was 
u  th e ir  hands and  u n d e r th e ir  c o n tro l fo r  re pa irs , 
bey also a d m itte d  th a t  th e  fire  to o k  p lace a nd  
?n i®d neg ligence, b u t  p u t  fo rw a rd  no  e x p la n a t io n  

I cause o f th e  fire . T h e  p la in t i f fs  o b ta in e d  
j^ve  to  d e liv e r  in te r ro g a to r ie s  re la t in g  to  th e  

r  Jeg©d use o f th e  cand les, b u t  th e  re g is tra r  
etused leave  to  d e liv e r  th e  fo llo w in g  in t e r 
rogatory : “  W h a t do  y o u  say was th e  cause o f 

a le fire  ? ”  H e ld , th a t  as th e  in te r ro g a to ry  
jP P eared  to  be fra m e d  w ith  th e  o b je c t o f com pe l- 

ng  th e  d e fe nd a n ts  to  se t u p  an  a ffim a tiv e  case,
I*' a lte rn a t iv e ly ,  to  d isclose th e ir  defence to  the  

P la in tiffs ’ case, i t  was p ro p e r ly  d isa llo w e d . 
ec is ion  o f th e  P re s id e n t a ffirm e d . (C o u rt o f 
P peal.) The S h ropsh ire  ..............................................  603

See A rb it ra t io n ,  N os. 2,3— Necessaries, N o . 2.

P R A C T IC E  O F  P R IZ E  C O U R T . 
See P r iz e , N o . 25.

P R E M IU M S .
See P riz e , N o . 10.

P R E R O G A T IV E .
See R e q u is it io n , N o . 2.

P R E S C R IB E D  R O U T E .
See C arriage  o f Goods, N o . 1.

P R IN C IP A L  A N D  A G E N T .
See M a r in e  In su ra n ce , N o . 5.

P R IO R IT IE S .
See B o tto m ry  ;  Necessaries, N o . 2.

P R IO R IT Y  O F  S O L IC IT O R S ’ COSTS. 
See P riz e , N o . 26.
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P R IZ E .

ser^U' ira  ̂ sh ip — E n e m y  stow aw ay— U n n e u tra l
tio?ilCe~ T ^ ^ Sence ° f  Sacts ju s t if y in g  condemna- 
Office;
ta k

A  G e rm a n, w h o  was a q u a lif ie d  th i r d  
r  ln  th e  G e rm a n  m e rc a n tile  m a rin e  was 
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b o u n d  fo r  a D a n is h  p o r t  w it h  th e  co n n iva n ce  o f 
th e  c a p ta in . T h e  s to w a w a y  was d iscove red  a t 
H a l i fa x  (N o v a  S co tia ), a f te r  th e  c a p ta in  m ade  
some a t te m p t to  concea l h is  presence o n  boa rd . 
T h e re  was n o  ev idence  th a t  th e  s to w a w a y  was 
c a rr ie d  a t th e  expense o f th e  G e rm a n  G o v e rn 
m e n t o r  t h a t  he in te n d e d  to  go to  G e rm a ny .
T h e  c a p ta in  h a d  on  b o a rd  tw o  bags o f ru b b e r 
w h ic h  was c o n tra b a n d  a n d  was c a rr ie d  as a 
v e n tu re  o f h is  ow n . T h e  P rize  C o u r t a t  H a lifa x  
condem ned  th e  vessel. H e ld , th a t  on  th e  fa c ts  
o f th e  case as p ro v e d  th e re  w as no  evidence  of 
an  u n n e u tra l se rv ice  to  s u p p o r t th e  decree of 
co n d e m n a tio n  o f th e  sh ip . J u d g m e n t o f th e  
P rize  C o u r t reversed. ( P r iv y  C o u n c il.)  The 
S v i th io d ....................................................................................  9

2. E n e m y goods —  Cargo  —  P assing  o f p ro p e rty  
a fte r seizure— “  Sale  ”  o f  d ra f t  to bankers .—
O n th e  22nd  J u ly  1914 th e  a p p e lla n t, a B r i t is h  
s u b je c t c a rry in g  on  business in  T exas, sold 
32,000 bushels o f w h e a t to  a G e rm a n  f i r m  a t 
H a m b u rg , p a y m e n t to  be m ade  a t  H a m b u rg  
a g a in s t s h ip p in g  docu m e n ts . T h e  w h e a t was 
sh ip p e d  on  th e  2 4 th  J u ly  in  a B r i t is h  s te a m 
sh ip , d e liv e ry  to  th e  o rd e r o f th e  a p p e lla n t, 
w h o  in d o rse d  th e  b il ls  o f la d in g  in  b la n k . The 
a p p e lla n t d rew  on th e  b u ye rs  fo r  th e  p rice  in  
re ic h m a rk s  a n d  so ld  th e  d ra f t ,  w ith  th e  b i l l  o f 
la d in g  and  p o lic y  a tta c h e d , th ro u g h  b roke rs  to  
a b a n k  in  N ew  Y o rk  fo r  d o lla rs , w ith  a specia l 
in d o rs e m e n t to  th a t  b a n k . T h e  vessel sa iled  fo r  
H a m b u rg  befo re  th e  o u tb re a k  o f th e  w a r, b u t  
was d iv e r te d  to  L iv e rp o o l, w he re  th e  w h e a t w as 
seized o n  th e  22nd  A u g . 1914. T h e  N ew  Y o rk  
b a n k  in d o rse d  th e  d r a f t  to  b anke rs  in  H a m b u rg  
and  fo rw a rd e d  i t ,  w ith  th e  d ocu m e n ts , to  th e m  
to  c o lle c t, th e  d ocu m e n ts  be ing  rece ived  in  H a m 
b u rg  a b o u t th e  2 5 th  A u g . 1914. T h e  d ra f t ,  u n 
p a id  a nd  una cce p te d , was e v e n tu a lly  re tu rn e d  
to  th e  b a n k . A  w r i t  c la im in g  c o n d e m n a tio n  was 
issued on  th e  18 th  S ep t. 1914, a nd  th e  b a n k , and 
a fte rw a rd s  th e  p rese n t a p p e lla n t, c la im e d  th e  
goods. H e ld , th a t  th e  w h e a t c o u ld  n o t  be c o n 
dem ned  as e ne m y goods since a t  th e  d a te  o f i ts  
se izure in  p rize  i t  w as n o t  e ne m y p ro p e r ty ,  and  
th is  gene ra l ru le  a p p lie d , a lth o u g h  th e  p ro p e r ty  
in  th e  w h e a t h a d  passed to  an  enem y be fo re  th e  
issue o f th e  w r i t  c la im in g  c o n d e m n a tio n . J u d g 
m e n t o f th e  P rize  C o u r t reversed. (P r iv y  
C o u n c il.)  The O rte ric  .....................................................  10

3. Negligence in  effecting captu re— S h ip  sunk  
a fte r c o llis io n — Loss o f  goods— A c tio n  aga inst 
P rocura tor-G ene ra l —  R e s p o n s ib ility  —  P riz e  
C ourt R ules  1914, O rder I I . ,  r . 3.— A  n e u tra l 
vessel, u p o n  w h ic h  th e  goods o f th e  re spo n d en t, 
w ho  was also a n e u tra l,  w ere  lad e n , was lo s t 
o w in g  to  a c o llis io n  w ith  an  E n g lis h  w a rs h ip  
w h ils t  th e  la t te r  was e ffe c tin g  h e r c a p tu re . The  
P ro c u ra to r-G e n e ra l s u b s e q u e n tly  in s t itu te d  p ro 
ceedings in  p riz e  a g a in s t p a r t  o f th e  ca rgo  laden  
o n  th e  n e u tra l,  b u t  i t  w as a d m itte d  th a t  th e  
re sp o n d e n t’s goods, a n d  th e  vessel he rse lf, w ere 
n o t  l ia b le  to  be condem ned. T h e  re spo n d en t 
sued th e  C row n  a nd  th e  P ro c u ra to r-G e n e ra l, and  
o b ta in e d  an o rd e r fo r  th e  re s to ra t io n  o f th e  v a lu e  
o f h is  lo s t goods. H e ld , th a t  u n d e r th e  
P riz e  C o u r t R u le s  1914, w h e re b y  th e  P ro c u ra to r-  
G ene ra l w as s u b s t itu te d  fo r  th e  a c tu a l ca p to rs , 
he was lia b le  in  such dam ages and  costs as u n d e r 
th e  o ld  p roce d u re  th e  a c tu a l ca p to rs  w ere  su b je c t, 
and  th a t  th e  ru les  w ere  n o t  u lt ra  v ires  so fa r  as 
th e y  im po se d  th a t  l ia b i l i t y .  O b se rva tion s  in  
The Z a m o ra  (13 A sp . M a r. L a w  Cas. 144, 3 3 0 ;
114 L . T . R ep . 626 ; (1916) 2 A . C. 77) fo llo w e d . 
J u d g m e n t o f P rize  C o u r t a ffirm e d . (P r iv y  
C o u n c il.)  The Oscar I I .....................................................  14

4. S ecurities— Seizure f r o m  le tte r m a il— “  Goods ”
—  “  P osta l correspondence ”  —  “  E n e m y  p ro 
p e rty  ” — “  E n e m y o r ig in  ” — R e p risa ls  O rder in  
C o u n c il o f  the 11 th  M a rc h  1915— H ague C on 
vention , N o . 11, a rt. 1.— T h e  d e te n t io n , u n d e r th e  
P e p risa ls  O rd e r in  C o u n c il o f th e  11 th  M a rch  
1915, w as c la im e d  o f c e r ta in  b ea re r bonds and  
coupons w h ic h  h a d  been seized fro m  D u tc h  
vessels in  w h ic h  th e y  h ad  been sh ip p e d  b y  le t te r
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T iw { . r ° m  H o i 1®n d  to  p o r ts  in  th e  U n ite d  S ta tes. 
A l l  th e  se cu ritie s  h ad  been re c e n t ly  purchased  
in  G e rm a n y . Some w ere  b e in g  fo rw a rd e d  to  
A m e ric a n  b u ye rs  b y  D u tc h  agents ; o th e rs  h ad  
been b o u g h t b y  D u tc h  dea lers fo r  p ro m p t resale 
in  A m e ric a , o r  fo r  d e liv e ry  in  respect o f sales 
a lre a d y  m ade  th e re . H e ld , th a t  th e  se cru ities  
w ere n o t  e x e m p te d  fro m  se izure  as “  p o s ta l c o rre 
spondence ”  u n d e r H ag u e  C o n v e n tio n  N o  11 
b u t , as d ocu m e n ts  o f t i t le ,  w ere  “  goods ”  w ith in  
th e  in te n t io n  o f th e  R e p risa ls  O rde r. F u r th e r , 
th a t ,  a lth o u g h  th e y  w ere n o t  “  enem y p ro p e r ty  
th e y  m u s t neve rthe less  be rega rd e d  as o f 

e ne m y o r ig in  ”  w ith in  th e  m e a n in g  o f th e  
O rd e r, since th e y  h a d  re c e n t ly  fo rm e d  p a r t  “  o f 
th e  c o m m on  - fin a n c ia l s to c k  o f G e rm a n y ’s h o ld 
in g  m  fo re ig n  se c u ritie s .”  T h e y  w ere  th e re fo re  
lia b le  to  d e te n t io n  u n d e r th e  O rd e r, b u t  th e re  
w as n o th in g  to  p re v e n t a p ro p e r  a p p lic a t io n  
oom g m ade  fo r  th e ir  release to  th e  responden ts . 
J u d g m e n t o f th e  P rize  C o u rt v a r ie d . (P r iv y  
C o u n c il.) The N oo rd a m  N o . 2 and  other s h ip s ____

5. C o n d itio n a l contraband— C onsignm ent o f  se lling
agent— Advances by agent— “  Consignee to the 
goods — Order in  C o u n c il o f  the 29th  Oct. 1914, 
at 1 th e  D e c la ra t io n  o f L o n d o n  O rd e r ’
N o . 2, o f th e  2 9 th  O ct. 1914, c o n d it io n a l c o n tra 
b an d  ia lia b le  to  c a p tu re  on  b o a rd  a vessel b ou n d  
fo r  a n e u tra l p o r t  “ i f  th e  s h ip ’s papers do  n o t  
show  w ho  is  th e  consignee o f th e  goods.”  H e ld  
th a t  an  o rd in a ry  age n t fo r  sale w ho  had  n o t  th e  
re a l c o n tro l o f th e  d e s t in a tio n  o f th e  goods was 
n o t  a consignee o f th e  goods w ith in  th e  m e an in g  
o f th e  above  o rd e r, even  i f  he h ad  adva n ce d  a 
la rg e  percen tage  o f th e  v a lu e  o f th e  goods, and  
th e re fo re  goods so consigned  c o u ld  p ro p e r ly  be 
condem ned. The L o u is ia n a  (118 L . T . R en . 274 •

461> 471) a p p lie d . J u d g m e n t o f 
th e  1 nze  C o u rt a ffirm e d . ( P r iv y  C o u n c il.)  The

6. E nem y vessel— C aptu re  i n  n e u tra l te r r i to r ia l  
waters— Im p o s s ib i li ty  to b rin g  captu red  vessel 
in to  B r i t is h  p o rt— S in k in g  o f vessel— U n in te n 
t io n a l v io la tio n  o f  te r r i to r ia l r igh ts— C la im  bu 
n e u tra l P ow er— N o  order fo r  re s titu tio n  or 
damages— H ague  Conference  1907, C onvention  
A  i l l .  a rt. 3.— A n  enem y vessel was c a p tu re d  in  
n e u tra l te r r i to r ia l  w a te rs , th e  ca p to rs  a c tin g  
bona fid e  a n d  w ith o u t  negligence. S u b seq u en tly  
th e  vessel was s u n k  b y  th e  ca p to rs . O n a  c la im  
b y  th e  n e u tra l G o v e rn m e n t fo r  re s t itu t io n  o f 
th e  va lu e  o f th e  sh ip  and  fo r  dam ages a nd  
costs, i t  w as he ld  th a t ,  since th e  ca p to rs  acted  
re aso n a b ly , h o n e s tly , a nd  w ith o u t  neg ligence, 
th e  c la im  fo r  re s t itu t io n  o f v a lu e  a n d  fo r  
dam ages and  costs fa ile d , a lth o u g h  a  c la im  fo r  
th e  re s t i tu t io n  o f th e  s h ip , h a d  she s t i l l  been 
a .io a t, w o u ld  have  succeeded. (T h e  P re s id e n t
b ir  H e n ry  D u k e .)  The V a le ria  .............................  55

7. B o n a  fid e  sale to n e u tra l o f  enemy cargo—  
7^eCj  0P l i° n  to re ject in  contract— C om 

pleted voyage.— A  G e rm a n  s te a m sh ip  had  been 
y mJ> re fuge  a t  L is b o n , laden  w ith  c e rta in  

goods, s ince th e  o u tb re a k  o f w a r. The  goods 
were ow ned  b y  a c o m p a n y  re g is te re d  a nd  c a r ry - 

on business in  H o lla n d , th o u g h  n in e ty -e ig h t 
o f  i ts  h u n d re d  shares w ere ow ned  b y  G erm ans 
d o m ic ile d  in  G e rm a ny . O n th e  14th  Feb . 1916 
a  c o n tra c t o f sale o f th e  goods w as m ade  b y  the  
co m p a n y  w ith  D u tc h  m a n u fa c tu re rs  w ho  were 

bona fid e  fo r  th e ir  o w n  needs. O n th e  
9 th  M a rch  1916 P o r tu g a l dec la red  w a r , as an 
a l iy , and  la te r  th e  G e rm an  s te a m sh ip  was 
re q u is it io n e d  and  th e  goods lan d e d  on th e  q ua y . 
O n th e  14th  M a rc h  1916 th e  n in e ty -e ig h t shares 
in  th e  c o m p a n y  ow ned  b y  th e  G e rm an  su b je c ts  
w ere assigned to  a  c it iz e n  o f th e  N e the rla nd s . 
I n  N o v . 1916, in  pursuance  o f th e  c o n tra c t o f 
sale, th e  goods w ere sh ip p e d  fro m  L is b o n  fo r  
d e liv e ry  a t A m s te rd a m  in  th re e  vessels u n d e r 
th re e  b ills  o f la d in g , consigned as b y  th e  D u tc h  
consu l a t  L is b o n  to  th e  N e th e rla n d s  Oversea 
t r u s t .  L  r id e r th e  o r ig in a l b il ls  o f la d in g , 
w h ic h  w ere tw o  in  n u m b e r, th e  goods were 
■consigned b y  th e  c o m p a n y  fo r  d e liv e ry  to  th e ir

o rd e r a t  R o tte rd a m . H e ld , fo llo w in g  The  
B a lt ic a  (11 M oore  P . C. 141), th a t  c la im a n ts , 
th e  D u tc h  m a n u fa c tu re rs , m ig h t a t  th e  da te  o f 
th e ir  c o n tra c t have  a cq u ire d  a good  t i t le  to  th e  
goods w h ic h  w o u ld  have  d e fea ted  th e  r ig h t  o f 
c a p tu re . B u t  t h a t  as th e  c o n tra c t m ade co n 
ta in e d  a clause e n a b lin g  th e  b u y e r  to  re fuse 
acceptance o f th e  goods w he re u po n  th e  se lle r 
s h o u ld  ta k e  b ack  th e  goods and  re p a y  th e  p u r-  
chase p ric e  th e re  w as no  such abso lu te  d isposa l 

• J r  g oods by  th e  v e n d o r as w o u ld  d e fe a t th e  
r ig h t  o f c a p tu re . The Baw ean  (14 A sp . M a r 
L a w  Cas. 2 5 5 ; 118 L . T . R ep . 3 1 9 ; (1918)
P . 58) considered. The B a lt ic a  (sup.) fo llo w e d . 
(S ir  H e n ry  D u k e , P .)  The N axos a nd  other 
sh ip s  ....................................
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8. T e r r ito r ia l waters o f n e u tra l co un try— R igh ts  

o f  n e u tra l State— Expenses o f rem oval o f  vessel 
im p ro p e rly  seized— R e s t itu t io  in  in te g ru m .—  
A r 6 g e rm a n  s te a m sh ip  D . was c a p tu re d , 
th ro u g h  an  e rro r  o f ju d g m e n t in  c o m p u tin g  th e  
th re e -m ile  l im i t ,  b y  a  B r i t is h  m a n -o f-w a r, in  
N o rw e g ia n  te r r i to r ia l  w a te rs , a nd  p roceed ings 
were ta k e n  in  th e  P rize  C o u rt fo r  h e r con- 
d e m n a tio n . The  vessel was re leased b y  
th e  P rize  C o u rt, b u t  th e  N o rw e g ia n  G o v e rn 
m e n t c la im e d  fro m  th e  B r i t is h  G o v e rn 
m e n t, in  a d d it io n  to  th e  d e liv e ry  u p  o f th e  
s h ip  and  h e r cargo o r its  p roceeds, a ll  costs 
fees, and  expenses in c id e n ta l to  h e r re m o v a l 
and  re s t itu t io n ,  and  an  a c c o u n t o f th e  p ro f its  
m ade  d u r in g  th e  p e r io d  o f h e r re q u is it io n . The  
P rize  C o u rt re je c te d  th e  dem a n d  on  th e  g ro u n d  
th a t  th e  v io la t io n  o f n e u tra l w a te rs  w as u n in 
te n tio n a l a nd  th e  re s u lt m e re ly  o f an e rro r  o f 
ju d g m e n t. The  N o rw e g ia n  G o v e rn m e n t a p 
pea led  fro m  so m u c h  o f th e  o rd e r o f th e  P re s i
d e n t as re je c te d  th e ir  c la im  to  costs and  
dam ages. H e ld , th a t  th e  c la im a n ts  w ere  e n 
t i t le d  to  such expenses o f re m o v in g  th e  vessel 
fro m  B r i t is h  to  o th e r  w a te rs  as m ig h t fa l l  o r 
w o u ld  u lt im a te ly  fa l l  on  th e m , b u t  th e y  were 
n o t  e n t it le d  to  th e  costs and  fees p aya b le  to  th e  
M a rsh a l o f th e  P rize  C o u rt o r  to  a n y  su m  fo r  
th e  re q u is it io n  o f th e  sh ip . D ec is ion  o f L o rd  
S te rn d a le  (14 A sp . M a r. L a w . Cas. 4 7 8 - 122
L . T . R ep . 2 3 7 ; (1919) P . 245) v a rie d . ( P r iv v  
C o u n c il.)  The D ü sse ld o rf .........................................

9. E n e m y vessel— C aptu re  in  n e u tra l te r r i to r ia l  
waters— R e q u is it io n  by A d m ira lty — C la im  fo r  
re s titu tio n  by n e u tra l Government— P rize
C ou rt R ules  1914, O rder X X I X . — T re a ty  o f 
Peace w ith  G erm any , a rt. 297, and  A n n e x  3 to 
P a r t  8.— T w o  G erm an  m e rc h a n t vessels were 
c a p tu re d  b y  B r i t is h  w a rsh ips  in  J u ly  1917 a fte r  
a chase w h ic h  ended in  D u tc h  te r r i to r ia l  w a te rs . 
L o rd  S te rn d a le  he ld  in  subsequen t p roceed ings 
{The  P e llw o rm , 14 A sp . M a r. L a w  Cas. 490 ;
121 L . T . R ep . 488) in  p rize  th a t  th e re  h a d  been 
an u n in te n t io n a l v io la t io n  o f D u tc h  n e u t ra l i ty ,  
a n d  he th e re fo re  d ism issed th e  c la im  o f the  
C row n  fo r  c o n d e m n a tio n  and  th a t  o f the  
N e th e rla n d s  G o v e rn m e n t fo r  dam ages and  costs. 
F u r th e r  co n s id e ra tio n  was a d jo u rn e d , as th e  
vessels h ad  been re q u is it io n e d  b y  th e  A d m ira l ty  
u n d e r P rize  C o u rt R u les  1914, O rd e r X X I X . ,  
u p o n  the  u sua l u n d e r ta k in g  fo r  p a y m e n t o f a p 
p ra ise d  va lues. T w o  o f th e  vessels w ere subse
q u e n t ly  s u n k  b y  enem y subm arines . T h e  N e th e r 
lan d s  G o v e rn m e n t c la im e d  release o f th e  vessels 
and  co m pe n sa tion . H e ld , th a t  th e  ca p tu re  
c rea ted  no p ro p r ie ta ry  r ig h t  in  th e  N e th e rla n d s  
G o v e rn m e n t, and  th a t  th e  c la im  w as a c la im  in  
th e  r ig h t  o f th e  disseised enem y ow ners ; th a t  th e  
re q u is it io n  b y  th e  C row n was e ffe c tu a l to  ve s t 
th e  p ro p e r ty  in  th e  vessels in  th e  C row n  ; th a t  
th e  c la im  was th e re fo re  fo r  re s t itu t io n  in  va lu e  
b y  th e  p a y m e n t o f th e  app ra ised  va lues 
o f th e  vessels to  a n e u tra l S overe ign  fo r  the  
use o f G e rm an  ow ners  ; th a t  such sum s w ere 
w ith in  a r t .  297 o f th e  T re a ty  o f Peace w ith  
G e rm a n y , and  m u s t be re ta in e d  to  be d e a lt w ith  
p u rs u a n t to  th e  T re a ty . T h e  c la im  o f th e  
N e th e rla n d s  G o v e rn m e n t d ism issed. (S ir  H e n ry  
D u k e , P .) The P e llw o rm  and  other v e s s e ls .......... 101
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Goods in  C row n  custody— In s u ra n c e  by
M a rs h a l— Release— Owners' l ia b i l i t y  f o r  p re 
m ium s. —  T h e  A d m ir a l ty  M a rs h a l in s u re d  
a ga in s t f ire , a ir c ra ft ,  a nd  b o m b a rd m e n t goods 
w h ic h  h a d  been seized as p rize . T h e  re spo n 
den ts w ere  n e u tra l ow ners  o f goods la d e n  o n  tw o  
c a p tu re d  vessels. S u b seq u en tly , release o f th e  
goods w as o rde red , b u t  th e y  re m a in e d  in  th e  
M a rsh a l’s c u s to d y  fo r  som e t im e  as th e  ow ners 
were u na b le  to  o b ta in  s h ip m e n t fo r  th e m . The  
M a rsha l c la im e d  a p ro p o r t io n  o f th e  p re m iu m s  
*J>orn th e  ca rgo  ow ners  as expenses chargeable  
A ga inst th e m . H e ld , t h a t  th e  p ro p o r t io n  o f th e  
insu rance  p re m iu m s  co u ld  n o t  be recove red  as 
p a r t  o f th e  expenses o f d e te n t io n  b y  th e  M a rsh a l 
j n  d e liv e ry  o f th e  goods. D ec is ion  o f S ir  H e n ry  

P . ( re p o rte d  (1920) P . 209), a ffirm e d . 
(P r iv y  C o u n c il.)  The C a irnsm ore  a n d  The
G u n d a .........................................................................................  162

'd a m a g e s  aga ins t the C row n— R ig h t o f  search—  
M is co n s tru c tio n  o f Orders in  C o u n c il by n ava l 
officers— D iv e rs io n  o f sh ips  in  danger area—  
Order in  C o u n c il o f  the 16th  Feb. 1917.— T w o  
H u tc h  vessels t ra d in g  be tw een  F re n c h  c o lo n ia l 
te r r i to r y  a n d  H o lla n d  w ere s to p p e d  b y  a B r i t is h  
c ru ise r ju s t  o u ts id e  th e  area dec la red  b y  
G e rm a ny  to  be a  p ro h ib ite d  area  in  w h ic h  a n y  
J ie u tra l vessel w o u ld  be lia b le  to  be s u n k  b y  
H erm a n  subm arines . T h e  vessels h a d  a ll  th e  re 
q u is ite  d ocu m e n ts  o f c learance fro m  th e  F re n c h
P °r t ,  in c lu d in g  a n  “  acqu it a  ca u tio n  ” — a d o c u 
m e n t p e rm it t in g  th e  e x p o r t  o f th e  cargo— b u t  
Pad n o t  g o t th e  “  green c learances ”  w h ic h  w ere 
g ive n  to  vessels th a t  h a d  c a lle d  a t  a B r i t is h  
P o rt. T h e  n a v a l o ffice r o rde re d  th a t  th e  vsssels 
sh ou ld  p roceed  to  K ir k w a l l  to  be searched, and  
th e y  w ere  b e in g  ta k e n  th e re  w h e n  th e y  w ere 
to rp e d o e d  b y  a  G e rm a n  su bm a rin e . I n  a s u it 
*?r  dam ages b y  th e  ow ners  th e  P riz e  C o u r t h e ld  
th a t  as th e re  w as n o  g ro u n d  fo r  d e ta in in g  th e  
vessels, o r  reasonab le  g ro u n d  fo r  th in k in g  th a t  
th e y  m ig h t  p ro v e  s u b je c t to  d e te n t io n , th e  
^ r ° w n  w as lia b le . H e ld , d ism iss in g  th e  
appea l, th a t  th e  O rd e r in  C o u n c il o f  th e  16th 
* eb. 1917 d id  n o t  re q u ire  a vessel w h ic h  had  
s ta rte d  fro m  a B r i t is h  o r A ll ie d  p o r t  to  c a ll a t  a 
~ r i t is h  p o r t  fo r  a c lea rance  c e rtif ic a te . I n  th e  
absence o f a n y th in g  connected  w ith  th e  s h ip  o r 
cargo w h ic h  c o u ld  g ive  rise  to  su sp ic io n  th a t  
th e y  m ig h t  be lia b le  to  co n d e m n a tio n , th e  cap- 
ors, whose a c tio n  in  th is  case was p ro m p te d  b y  

u o u b ts  as to  th e  m e a n in g  o f th e  O rd e r in  
V °u n c il,  n o t  as to  th e  c h a ra c te r o f th e  s h ip  o r 
her ca rgo , w ere  l ia b le  in  dam ages a n d  costs, 
ju d g m e n ts  o f L o rd  S to w e ll in  The Oostzee 
9 ® M oo. P . C. 150) a nd  in  The L u n a  (1815,

H ods. 48) conside red . ( P r iv y  C o u n c il.)  The  
Vernisse and  The E lve  ...................................................

^ 'C o n t r a b a n d — D octrin e  o f in fe c tio n — T ra n s fe r  
° f  ow nersh ip  in  tra n s itu .— T h e  la w  o f p r ize  
c°n ta in s  tw o  s e ttle d  ru le s , one w h ic h  re fuses to  
^acognise tra n s fe rs  o f th e  o w n e rsh ip  o f m ovab les  
a flo a t f ro m  an  e ne m y tra n s fe ro r  to  a  n e u tra l 
ransferee, w he n  u na cco m p an ie d  b y  a c tu a l 
e f iv e ry  o f th e  goods ; a n d  th e  o th e r  (k n o w n  as 
he ru le  o f in fe c t io n )  w h ic h  condem ns as i f  

c o n tra b a n d  a n y  goods w h ic h , th o u g h  n o t  con- 
em nab le  in  them se lves , be lo n g  o r  are deem ed 
^  be long  w he n  c a p tu re d  to  th e  same o w n e r as 

? ca rgo in  th e  same vessel, w h ic h  cargo its e lf  
® “ ab le  to  c o n d e m n a tio n  as c o n tra b a n d . I t  is  

^ietriy y i t h  ow ners  th a t  these ru le s  dea l. T h e  
u !e o f in fe c t io n  does n o t  re s t on  th e  persona l 

c u lp a b il i ty  o r  c o m p lic ity  o f th e  o w n e r o f th e  
goods. “  In fe c t io n  ”  is  n o t  a q u a l i ty  o f th e  goods 

hem selves, b u t  is  a n  in c id e n t o f th e  o w n e r’s 
P o s itio n  w hen* th e  se izure  is  m ade  a n d  th e  
R aptor’ s r ig h t  arises. T h e  ru le  as to  in fe c t io n  

as n o t  been a b ro g a te d  b y  th e  D e c la ra t io n  o f 
&ri8. T h e  D e c la ra t io n  o f L o n d o n  O rd e r in  

^ o u n c il (N o . 2) d a te d  th e  2 9 th  O c t. 1914, w as 
®voked b y  th e  D e c la ra t io n  o f L o n d o n  O rd e r in  

Q^u n ° i l  d a te d  th e  3 0 th  M a rc h  1916. (P r iv y  
u n c il.)  The K ro n p rin se ssa n  M a rg a re ta , The  

ara na , and  other s h ip s .....................................................

167
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13. Seizure o f  contraband goods —  Evidence o f 
reasonable susp ic ion— D eten tion  a nd  re fu sa l to 
release— D isc losure  o f documents— D iscon tinuance  
o f  proceedings— Licence requ ired  to remove goods—  
In te re s t on proceeds.— I t  is  n o t  a gene ra l ru le  th a t  
w he n e ve r th e  C row n  has h a d  th e  b e n e fit o f goods 
seized th e  c la im a n t is e n t it le d  to  in te re s t i f  th e  
goods are re leased to  h im . I n  1915 ta n n in g  
m a te r ia ls  b e lo n g in g  to  th e  a p p e lla n ts , a Sw edish 
f irm , w ere seized on  b o a rd  c e rta in  vessels on 
th e ir  w a y  fro m  A m e ric a  to  Sweden as a b so lu te  
c o n tra b a n d  w it h  an  e ne m y d e s tin a tio n . T h e  
m a tte r  was e v e n tu a lly  s e ttle d  a n d  th e  P ro 
c u ra to r  d is c o n tin u e d  h is  p roceed ings in  1919.
T h e  a p p e lla n ts  c la im e d  dam ages fo r  th e  c a p tu re  
a n d  d e te n t io n  o f th e  goods a n d  fo r  th e  in a c tio n  
o f th e  P ro c u ra to r-G e n e ra l a f te r  th e  a p p e lla n ts  
h a d  d isclosed th e ir  d ocu m e n ts  to  h im  and  had  
sa tis fied  h is  re q u is it io n s . H e ld , t h a t  as th e re  
w ere reasonable  g rou n d s  fo r  th e  o r ig in a l se izu re , 
a n d  subsequen t p roceed ings, a nd  as th e re  h ad  
been n o  d e la y  fo r  in d ire c t  o b je c ts  o r f ro m  m ere  
n eg lec t, a n d  th e re  w ere  m a te r ia ls  p ro p e r  to  
be e xam in e d  ju d ic ia l ly ,  th e  P ro c u ra to r-G e n e ra l 
was n o t  lia b le  to  th e  a p p e lla n ts  fo r  dam ages 
fo r  th e  se izure  a n d  d e te n tio n . A  decree fo r  
th e  release o f goods does n o t  w a r ra n t a c tu a l 
a b i l i t y  to  re m ove  th e m  fro m  th e  re a lm , a n d  th e  
P ro c u ra to r-G e n e ra l is  n o t  lia b le  fo r  a loss on 
th e  goods o w in g  to  a  s ta tu to ry  re s tr ic t io n  u p o n  
th e ir  e x p o r t . J u d g m e n t o f th e  P rize  C o u rt 
a ffirm e d . ( P r iv y  C o u n c il.)  The F a lk  and  other 
s h ip s ...........................................................................................  180

14. E n e m y  cargo— Sale  in  t r a n s itu — C ontrac t o f 
sale— E n e m y  vendor to  “  take back ”  the goods 
— D e live ry  und e r the contract— T it le  o f a  n e u tra l 
purchaser. —  A  G e rm a n  s team er b o u n d  fo r  
R o t te rd a m  to o k  re fuge  in  L is b o n  o n  th e  o u tb re a k  
o f w a r. She h ad  o n  b o a rd  a  n o n -c o n tra b a n d  
ca rgo  w h ic h  w as th e  p ro p e r ty  o f a c o m p a n y  o f 
enem y ch a ra c te r. T h e  ca rgo  was su bse q u en tly  
so ld  to  a  D u tc h  co m pa n y . T h e  D u tc h  co m pa n y , 
w h o  a c te d  in  co m p le te  good  fa i th ,  sh ip p e d  th e  
ca rgo  in  th re e  n e u tra l vessels to  A m s te rd a m .
T h e  c o n tra c t o f sale gave th e  p urchase rs  th e  
r ig h t  to  re je c t th e  goods i f  th e y  fo u n d  th e m  
to  be u n s u ite d  to  th e ir  m a n u fa c tu r in g  business, 
a n d  p ro v id e d  c o n d itio n s  u p o n  w h ic h  th e  ve nd o rs  
w ere to  “  ta k e  b a ck  ”  th e  goods in  th is  e v e n t.
T h e  th re e  sh ips w ere  c a p tu re d  o n  th e  w a y  te  
A m s te rd a m  a n d  th e  ca rgo  seized as b e lo n g in g  
to  enem ies o f th e  C row n  a t  th e  t im e  o f th e  
se izure. H e ld , th a t  th e  clause in  th e  c o n tra c t 
d id  n o t  re n d e r th e  sale in e ffe c tiv e  as a tra n s fe r 
o f th e  goods to  th e  purchasers. T h e  p ro v is io n s  
o f th e  c o n tra c t u n d e r w h ic h  th e  v e nd o rs  agreed 
to  “  ta k e  b a c k  ”  th e  goods co n te m p la te d  a new  
tra n s a c tio n , n o t  a fa ilu re  o f th e  sale. T h e  
a p p e lla n ts  h a v in g  g o t a c tu a l d e liv e ry  o f th e  
cargo a fte r  a genu ine  sale, th e  co n d e m n a tio n  was 
n o t  in  th e  c ircum stances  ju s t if ie d . D e c is io n  o f 
S ir  H e n ry  D u k e , P . (re p o rte d  sub nom . The  
N a xo s  and  other sh ips , sup. p . 5 3 ; 123 L .  T . R ep .
5 5 6 ; (1920) P . 385) reversed . ( P r iv y  C ou n c il.)
The Vesta and  other vessels.............................................. 194

15. C o n d itio n a l contraband— A p p lic a t io n  f o r  release 
o f  goods seized— Evidence o f ow nersh ip— Docum ents 
no t p u t  in  evidence i n  court below by a n  oversight—  
A d m is s io n  o f documents on appea l.— T h e  onus o f 
p ro v in g  an  in n o c e n t d e s t in a tio n  o f goods seized 
as c o n d it io n a l c o n tra b a n d  res ts  u p o n  th e  ow ners 
u n d e r th e  D e c la ra t io n  o f L o n d o n  O rd e r in  C ou n c il,
N o . 2, o f th e  2 9 th  O ct. 1914. R ece ip ts  o f p r io r  
p a y m e n t fo r  such goods b y  th e  c la im a n ts  on  th e ir  
o w n  b e h a lf and  n o t  as sale agents fo r  cons ignors  
are ev idence  w h ic h  w o u ld  have  a m a te r ia l b e a rin g  
o n  th e  q u e s tio n  ; and  th e re fo re  a n  o p p o r tu n ity  
sh ou ld  be a llo w e d  th e  c la im a n ts  o f p u t t in g  in  
such re ce ip ts  o n  th e  h e a rin g  o f an  appea l w h ic h  
were n o t  p u t  in  a t  th e  t r ia l  in  th e  c o u r t  b e low , 
such d ocu m e n ts  h a v in g  been in  ex is tence  and  
d isclosed befo re  th e  t r ia l ,  a nd  th e  om iss io n  to  
p u t  th e m  in  b e in g  th e  re s u lt o f a  m is ta ke . 
( P r iv y  C o u n c il.)  The K im  and  other vessels
(P a r t  cargoes e x ) .................................................................... 210
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16. P ro p e rty  fo u n d  to be enemy p ro p e rty  unde r 

R eprisa ls  O rder in  C ou n c il o f  the 11 th  M a rc h  
1915— Subsequent sale by enemy owner to n eu tra l 
purchaser— T re a ty  o f V ersa illes , a rt. 297.— In  
1915 th e  O. I I . ,  a n e u tra l vessel, c a rry in g  (in te r  
a lia )  350 bags o f c lo v e r seed consigned  to  C open
hagen, to u ch e d  a t  a B r i t is h  p o r t ,  w he n  th e  seed 
was o rde red  to  be seized as p riz e . T h e  O. I I . ,  
h ow e ve r, was a llo w e d  to  proceed  u p o n  the  
u n d e r ta k in g  o f h e r ow ners th a t  th e  seed s h ou ld  
be re tu rn e d . I n  1917 th e  c la im a n t, w ith  k n o w 
ledge o f these fa c ts , purch a se d  th e  in te re s t in  
th e  seed a t  C openhagen fro m  th e  age n t o f th e  
e ne m y o w n e r fo r  42,000 (o dd ) k ro n e n , and  p a id  
in to  c o u r t  52,000 (o d d ) k ro n e n  as a c o n d it io n  
o f th e  release o f th e  goods a n d  as re p re se n ting  
th e ir  proceeds. O n  th e  10 th  J a n . 1920 th e  
T re a ty  o f V e rsa illes  w as ra t if ie d . B y  a r t .  297 
(6) th is  c o u n try  reserved  “  th e  r ig h t  to  re ta in  
a n d  liq u id a te  a ll  p ro p e r ty ,  r ig h ts , a nd  in te re s ts  
be lo n g in g  a t  th e  da te  o f th e  co m in g  in to  fo rce  
o f th e  p rese n t t r e a ty  to  G e rm an  n a tio n a ls .
. . ”  H e ld , th a t ,  th e  e ffe c t o f th e  R e p risa ls
O rd e r in  C ou n c il o f th e  11 th  M a rc h  1915 n o t 
be ing  to  d iv e s t th e  o r ig in a l G e rm a n  o w n e r o f 
th e  seed o f h is  r ig h t  o f d isposa l th e re o f, th e  
fu n d  was n o t  w ith in  a r t .  297 (6), a n d  m u s t be 
p a id  o u t o f c o u r t  to  th e  c la im a n t, th e  n e u tra l 
pu rchase r. ( P r iv y  C o u n c il.)  The Oscar I I .
(N o  2) (a ) .................................................................................. 215

17. E n e m y s h ip  —  C ap tu re  o f  G erm an vessel in  
N orw e g ia n  waters— Subsequent loss o f sh ip—  
C la im  fo r  res to ra tion  in  m oney.— R e s t itu t io  in  
in te g ru m .— O n th e  19th  M a rc h  1918 a  B r i t is h  
c ru is e r c a p tu re d  th e  V ., a G e rm a n  s te a m sh ip , 
in  N o rw e g ia n  te r r i to r ia l  w a te rs . T h e  c ru ise r 
was una w a re  th a t  she was w ith in  th e  te r r i to r ia l  
l im i t .  O n  th e  w a y  to  L e rw ic k , u n d e r escort, 
th e  V . had  to  be abandoned  o w in g  to  v e ry  b ad  
w ea th e r, a n d  as she w o u ld  have  been dangerous 
as a .d e re lic t she was s u n k  b y  g u n fire . The  
N o rw e g ia n  G o v e rn m e n t c la im e d  re s to ra t io n  o f 
th e  vessel in  m o ne y . H e ld , th a t ,  th o u g h  th e  
N o rw e g ia n  G o v e rn m e n t m ig h t be e n t it le d  to  
have  th e  V. re leased to  th e m  had  she been in  
e x is tence , because th e  s o v e re ig n ty  o f th e  K in g  
o f N o rw a y  h a d  been w ron g e d  b y  h e r ca p tu re  
in  te r r i to r ia l  w a te rs , i t  d id  n o t fo llo w  th a t  i f  she 
was n o t  in  ex is tence  h e r v a lu e  in  m o n e y  m u s t be 
re s to red  to  th e m . T h e  p r in c ip le  o f redress was 
re s titu tio  in  in teg ru m , n o t  re p a ra tio n . T h e  
G o v e rn m e n t o f N o rw a y  h a d  no  p ro p e r ty  o r 
in te re s t in  th e  sh ip  n o r  possession, n o r  d id  i t  
a ppea r th a t  th e  G o v e rn m e n t h a d  come u n d e r 
a n y  l ia b i l i t y  o r  in c u rre d  a n y  expense, e x c e p t fo r  
costs in  respect o f th e  c a p tu re . P a y m e n t o f th e  
va lu e  o f th e  sh ip  w o u ld  e ith e r  leave in  th e  hands 
o f th e  N o rw e g ia n  G o v e rn m e n t a p ro f it  on  th e  
w ho le  tra n s a c tio n  o r w o u ld  c o n s t itu te  the  
G o v e rn m e n t a tru s te e  fo r  th e  enem y owners, 
and  in  n e ith e r  case w o u ld  th e  p a y m e n t come 
w ith in  th e  p r in c ip le  o f an  in d e m n ity . The  
D üsse ldo rf (14 A sp . M a r. L a w  Cas. 478, 15 A sp .
M a r. L a w  Cas. 1 2 3 ; L . T . R ep . 7 3 2 ; (1920)
A . C. 1034) d is tin g u is h e d . J u d g m e n t o f S ir 
H e n ry  D u k e , P . (re p o rte d  122 L . T . R ep. 751 ; 
(1920) P . 81) a ffirm e d . ( P r iv y  C o u n c il.)  The  
V a le ria  ................................................ .................................... 218

18. C ontraband— W ool go ing  to enemy coun try  fo r  
com bing— Combed w ool to be re tu rned  to n eu tra l 
coun try— B y-p rod u c ts  kept in  enemy co un try—  
D octrin e  o f  in fe c tio n — D octrine  o f  P rize  C o u rt.—  
C e rta in  bales o f w o o l, abso lu te  c o n tra b a n d  o f w a r, 
were sh ip p e d  in  tw o  S w edish  vessels fro m  B uenos 
A y re s  in  1916. T h e  w oo l was consigned  to  a n e u tra l 
f i rm  in  Sw eden, b u t  was seized b y  th e  B r i t is h  
a u th o r it ie s  a t  K ir k w a l l  w h ils t  on  its  w a y  to  
G o th e n b u rg . T h e  ev idence  c le a r ly  show ed th a t  i t  
had  an  enem y d e s tin a tio n , a n d  was in te n d e d  fo r  
G e rm a n y . T h e  c la im a n ts , th e  S w edish  f irm , 
asserted th a t  even  i f  th e  w o o l was g o in g  to  
G e rm a n y  (w h ic h  was den ied ) i t  was o n ly  be ing  sent 
th e re  fo r  th e  purposes o f c o m b in g , a n d  was to  be 
re tu rn e d  to  Sw eden as com bed o r spun  w o o l, and  
th a t ,  th e re fo re , a lth o u g h  th e  w aste  w oo l w ith  its
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b y -p ro d u c ts  m ig h t be re ta in e d  in  th e  enem y 
c o u n try ,  th e  w o o l i ts e lf  was n o t  th e  s u b je c t o f 
co n d e m n a tio n . W ith o u t  d e c id in g  w h e th e r the re  
w ere a n y  c ircum stances  in  w h ic h  goods s e n t to  be 
w o rk e d  u p o n  in  an  e ne m y c o u n try  and  re tu rn e d  
to  th e ir  n e u tra l ow ners w o u ld  be e x e m p t fro m  
c o n d e m n a tio n  : H e ld , th a t  on  th e  fa c ts  o f th is  
case th e re  w ere  no  g rou n d s  show n  fo r  th e  c o n 
te n t io n  o f th e  c la im a n ts , a nd  th a t  th e  w o o l was 
good  a n d  la w fu l p rize . D ec is ion  o f E v a n s , P .
(14  A sp . M a r. L a w  Cas. 1 5 0 ; 117 L .  T . R ep.
412 ; (1917) P . 234) a ffirm e d . ( P r iv y  C o u n c il.)
The A x e l Johnson , The D ro ttn in g  S o p h ia ............... 221

19. C ontraband— E n e m y  d estina tion— Onus o f p ro o f 
— O rder in  C ou n c il o f  the 29th  Oct. 1914.— W h e n  
goods dec la re d  c o n d it io n a l c o n tra b a n d  are seized 
p ro o f o f an  in te n t io n  to  s u b m it th e  goods to  
p u b lic  a u c t io n  in  th e  n e u tra l c o u n try  to  w h ic h  
th e y  are sh ip p e d  does n o t  necessa rily  d ischarge 
th e  onus u p o n  th e  c la im a n ts  o f e s ta b lis h in g  th a t  
th e y  w ere n o t  d es tin e d  fo r  a n  e ne m y G o v e rn m e n t 
o r an  e ne m y base o f s u p p ly . J u d g m e n t o f th e  
P rize  C o u rt a ffirm e d . ( P r iv y  C o u n c il.)  The N o m e  222

20. N e u tra l sh ip — Purchase f ro m  enemy— C la im  
f o r  damages fo r  d e te rio ra tion  w h ile  commandeered
by C row n— V a lid ity  and  competency o f  sale__
D ec la ra tio n  o f  Lon d o n  1909, a rt. 56.— P r io r  to  the  
o u tb re a k  o f w a r  w ith  G e rm a n y  in  1914 a  vessel 
w h ic h  w as re g is te re d  in  a n e u tra l c o u n try  N . was 
tra n s fe rre d  to  a c o m p a n y  in  a n e u tra l c o u n try  M ., 
and  re g is te re d  in  M . She w as in  fa c t o f G e rm an  
c h a ra c te r, a n d  rend e re d  serv ices to  a G erm an 
c ru ise r in  th e  s u p p ly  o f coa l a nd  in  o th e r respects.
She, h ow e ve r, to o k  no  d ire c t p a r t  in  hos tilitie s*, 
a n d  was n o t  in  th e  e m p lo y m e n t o f th e  G e rm an  
G o v e rn m e n t n o r  u n d e r th e  c o n tro l o f an  agen t 
p laced  on  b oa rd  b y  th a t  G o v e rn m e n t. I n  O ct.
1915 she w as b o u g h t bond fid e  a nd  p a id  fo r  b y  a 
n e u tra l f i rm  a n d  h e r nam e changed. She was 
seized d u r in g  h e r new  o w n e rsh ip  b y  a B r i t is h  
c ru is e r and  a fte rw a rd s  re q u is it io n e d  b y  th e  C row n . 
H e ld , th a t  th e  purchase  was v a lid  and  co m p le te , 
as th e  vessel c o u ld  n o t be rega rd e d  as h a v in g  
been an  a u x il ia ry  to  th e  G e rm an  F le e t so as to  
be s u b je c t to  th e  d is a b il i ty  o f tra n s fe r  a tta c h in g  
to  w arsh ips . H e ld , fu r th e r ,  o n  a cross-appeal, 
th a t  th e  ca p to rs  were n o t  lia b le  fo r  dam ages or 
costs in  respect o f th e  se izure, since th e re  w as s u b 
s ta n t ia l g ro u n d  fo r  q u e s tio n in g  th e  n e u tra l 
c h a ra c te r o f th e  sh ip , and  th e  c la im a n ts ’ case had  
been s u p p o rte d  b y  f la g ra n t ly  fa lse a ff id a v its  w h ic h  
rende red  a  ju d ic ia l  in q u iry  necessary ; a n d  th a t  
in  a n y  case th e  c la im a n ts  w ere n o t  e n t it le d  to  an 
a c c o u n t o f p ro f its  earned  b y  th e  vessel w h ile  
u n d e r re q u is it io n . J u d g m e n t o f L o rd  S te rn d a le ,
P . (re p o rte d  14 A sp . M a r. L a w  Cas. 443 ; 121
L . T . R ep . 281 ; (1919) P . 157) a ffirm e d . ( P r iv j  
C o u n c il.)  The E d n a ........................................................ 260

21. N e u tra l s h ip — C ontraband cargo— Condem nation  
o f  sh ip  a nd  entire  cargo— Know ledge o f  ow ner.—  
W h e re  th e  o w n e r o f a n e u tra l sh ip  k n o w in g lv  
ca rries  a ca rgo  w h ic h  is in  w ho le  o r in  p a r t  
c o n tra b a n d , he is l ia b le  to  fo r fe i t  h is  s h ip , b u t 
th e re  can be n o  c o n fisca tio n  o f th e  vessel unless 
the re  is ev idence  fro m  th e  s h ip o w n e r’s co n d u c t 
a nd  o th e r  c ircum stances  th a t  th e  o w n e r o r 
p o s s ib ly  th e  c h a rte re r o r m a s te r kn e w  o f th e  
tru e  n a tu re  o f th e  cargo. L o rd  P a rk e r ’s obse r
v a tio n s  on  th e  ev idence  o f kn ow le dg e  on  th e  p a r t  
o f th e  s h ip o w n e r w h ic h  w o u ld  e s ta b lish  the  
l ia b i l i t y  o f th e  ca rgo  to  co n d e m n a tio n , in  The  
H a k a n  (14 A sp . M a r. L a w  Cas. 161 ; 117 L . T .
R ep. 619 ; (1918) A . C. 148), discussed. J u d g 
m e n t o f L o rd  S te rn d a le , P . a ffirm e d . ( P r iv y  
C o u n c il.)  The Z a m o ra  (N o. 2 ) ....................................  266

22. C arriage  o f contraband— Allow ances o f fre ig h t  
— D isc re tio n  and  ju r is d ic t io n .— T h e  P rize  C o u rt 
has ju r is d ic t io n  to  a w a rd  f re ig h t  in  respect o f 
th e  c a rria g e  o f c o n tra b a n d  goods w h ic h  have 
been condem ned, b u t  th e  exercise  o f th e  d is c re 
t io n  to  a llo w  i t  is  v e ry  ra re , and  depends u pon  
the  p a r t ic u la r  c ircum stances  o f each case. H e ld , 
in  th e  p rese n t case th a t  th e  ig n o ra nce  o f n e u tra l 
sh ipow ne rs  as to  th e  enem y d e s t in a tio n  o f c o n 
tra b a n d  goods, th e ir  c o n d u c t in  in fo rm in g  the
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B r it is h  a u th o r it ie s  o f th e  p roposed  s h ip m e n t, 
and  th e ir  services in  c a r ry in g  th e  goods fro m  
a n e u tra l p o r t  d id  n o t  p ro v id e  a s u ffic ie n t fo u n 
d a t io n  u p o n  w h ic h  a d is c re tio n  to  a llo w  fre ig h t 
c o u ld  p ro p e r ly  be exerc ised. D ec is ion  o f S ir 
H e n ry  D u k e , P . (re p o rte d  1920 P . 216) reversed. 
( P r iv y  C o u n c il.)  The P r in s  der N ed e rla n d en ------  274

23. Agreem ent by a llies  w ith  n e u tra l co un try  con
ceding r ig h t to trade in  c o n d itio n a l contraband  
— Cargo o f c o n d itio n a l contraband destined fo r  
G erm an base o f supp lies— Seizure d u r in g  A r m is 
tice .— O n th e  3 0 th  A p r i l  1918 an  agreem ent was 
m ade  be tw e e n  th e  U .S .A . a n d  N o rw a y , a n d  was 
assented to  b y  th e  U n ite d  K in g d o m , u n d e r  w h ic n  
N o rw a y  agreed, n o t  to  e x p o r t  to  G e rm a n y  fo o d 
s tu ffs  e x c e p t fish  in  q u a n tit ie s  n o t  to  exceed 
48,000 to n s  p e r a nn u m . T h is  q u a n t i ty  w as d u ly  
e x p o r te d  b y  N o rw a y  u n d e r N o rw e g ia n  g o v e rn 
m e n ta l licence , th e  m o n th ly  to ta l  e x p o rte d  be ing  
re p o rte d  b y  N o rw a y  to  th e  U n ite d  K in g d o m . The  
.ft. d u r in g  th e  A rm is t ic e  u n d e r such licence  and  
w ith in  such c o n d it io n  was on  a  voyage  to  S te tt in ,  
a d m it te d ly  a  G e rm a n  base o f su pp lies , a n d  b o th  
sh ip  and  ca rgo  w ere ta k e n  as p rize  b y  H .M .S . V. 
H e ld , (1 ) th a t  th e  ca rgo  w as c o n tra b a n d , th e  
N o rw e g ia n  tra d e  w ith  G e rm a n y  in  fis h  p ro v id e d  
fo r  b y  th e  agreem ent b e in g  th a t  tra d e  o n ly  w h ic h  
was c o n s is te n t w ith  n e u t r a l i t y ;  (2) th a t  as the  
A rm is t ic e  d id  n o t  reopen  G e rm a n  tra d e  i t  gave 
no  im m u n ity  ; (3) t h a t  b o th  sh ip  a nd  ca rgo  were 
lia b le  to  c o n d e m n a tio n . (T h e  P re s id e n t.) I  he 
Ranneveig  ................................................................................

[S ince  a ffirm e d  b y  P r iv y  C ou n c il.— E d .]
24. P ractice— P riz e  C ou rt— Investm ent o f proceeds

o f sale pen d ing  ac tion  fo r  condem nation  Term s  
o f b a il bond u po n  release to claimant^ o f  goods 
unso ld  pend ing  ac tion  fo r  condem nation  P rize  
C ourt R ules  1914, Order / . ,  r . 2 ; O rder X I . ,  r .  2 ; 
Order X X V I . ,  r .  1— Suprem e C ou rt F u n d  Rules  
1915, r r .  73, 74, 74 (a ).— C la im a n ts  to  goods 
seized as p riz e  h a d  o b ta in e d  o rders  fro m  th e  
re g is tra r (1) th a t  th e  proceeds o f sale o f c e rta in  
o f th e  goods s h ou ld  be p laced  on  d ep o s it in  the  
jo in t  nam es o f th e  c la im a n ts  a nd  o f th e  P ro c u ra to r  - 
G enera l, o r, a lte rn a t iv e ly ,  be in v e s te d  in  G o v e rn 
m e n t fu n d s  ; and  (2) th a t  u nso ld  parce ls  shou ld  
be released on  b a il. T h e  P ro c u ra to r-G e n e ra l co n 
tended  as to  (2 ) th a t  th e  costs a nd  charges o f 
seizure and  d e te n t io n  a lre a d y  in c u rre d  sh o u ld  be 
P aid u n c o n d it io n a lly  as a c o n d it io n  o f release. 
H e ld , th a t  th e  proceeds o f goods so ld  p e n d in g  th e  
bea ring  o f an  a c tio n  fo r  co n d e m n a tio n  s h ou ld  n o t 
be p la ce d  on  d e p o s it o r  in ve s te d . H e ld , fu r th e r ,  
th a t  w he re  goods are re leased on  b a il th e  c la im a n t 
sh ou ld  n o t  be re q u ire d  as a c o n d it io n  o f th e  release 
to  p a y  u n c o n d it io n a lly  th e  costs and  expenses 
a lre a d y  in c u r re d  ; and  a c la im a n t w ho  p a ys  costs 
and  charges o f se izure  a n d  d e te n t io n  u po n  
re ce iv ing  d e liv e ry  o f such  goods o u g h t to  have 
c re d it fo r  th e  p a y m e n t as a g a in s t th e  s e c u r ity  
w h ic h  represen ts  th e  f u l l  v a lu e  o f th e  goods in  the  
ev e n t o f h is  fa ilu re  in  th e  l i t ig a t io n ,  and  th a t  the  
b a il b o n d  s h o u ld  be expressed in  te rm s  w h ic h  
w il l  ev idence  th is  r ig h t .  (T he  P re s id e n t.) Ih e  
R ro ttn in g  S o p h ia .................................................................

^5. S h ips  on tim e  charter no t am ou n tin g  to 
demise c a rry in g  contraband— Degrees o f know- 
ledge o f  owners, charterets, and  masters 
L ia b i l i ty  to condem nation .— A  G e rm a n  s u b je c t 
c a rry in g  o n  business since 1900 in  N ew  Y o rk , 
and p re s id e n t o f a n  A m e ric a n  s te a m sh ip  lin e , 
c h a rte re d  in  1912 a nd  1913 on  b e h a lf o f th a t  
bne on  t im e  c h a rte rs  fo r  te rm s  o f n in e  o r te n  
years th re e  N o rw e g ia n  vessels. T h e  N o rw e g ia n  
°w n e rs  re ta in e d  (in te r  a l ia ) th e  r ig h t  to  a p p o in t 
and d ism iss  th e  m a s te r. A t  th e  o u tb re a k  o f w a r 
t'he sh ips  w ere d ire c te d  to  N ew  Y o rk ,  and  the  
P res iden t o rgan ised  a re g u la r se rv ice  o f vessels 
; r ° m  th e  U .S .A . c a rry in g  fo o d s tu ffs  consigned 
to  agents o f th e  packe rs  in  C openhagen, in  
w h ich  se rv ice  th e  th re e  vessels were engaged 
when c a p tu re d . I t  was fo u n d  b y  in fe re n ce  b y  
t be c o u r t th a t  th e  se rv ice  w as o rgan ised  as a

m eans o f fu rn is h in g  to  th e  G e rm an  G overnm ent, 
th ro u g h  C openhagen necessary supp lies . A t  the  
t im e  o f c a p tu re  one o f th e  vessels had  o n  boa rd  
a sm a ll q u a n t i ty  o f ru b b e r  fa ls e ly  described  as 
g um . T w o  o f th e  ow ners  w ere p ro v e d  to  have 
and  th e  th i r d  d id  n o t  d is c la im , kn ow ledge  of 
th e  voyage . H e ld , on  th e  b ro a d  fa c ts  as to  the  
w ho le  u n d e r ta k in g , th e  kn ow le dg e  o f th e  m a s te r, 
and  th e  kn ow le dg e  o f th e  ch a rte re rs , th e  sh ips 
w ere lia b le  to  c o n d e m n a tio n . (T he  P re s id e n t.) 
The K im  ; The B jo rn s tje rn e  B jo rn s o n  ; The  
A lfre d  Nobel 296

26. R eprisa ls  O rder in  C ou n c il o f  the l l f / i  M a rc h
1915— Term s o f release o f goods— Incidence  o f  (a) 
insu rance  and  (b ) detention expenses.— Goods seized 
on  a n e u tra l sh ip  b o u n d  fro m  C openhagen to  N ew  
Y o rk  w ere decreed to  be o f e ne m y o r ig in  a n d  to  be 
enem y p ro p e r ty  a nd  o rde red  to  be d e ta in e d  t i l l  
peace o r fu r th e r  o rde r. T h e  A tto rn e y -G e n e ra l, 
on  a c la im  b y  A m e ric a n  c la im a n ts , n o w  w a iv e d  the  
r ig h ts  o f th e  C row n  in  respect o f such decree, b u t 
c la im e d  th a t  o rders  fo r  release sh ou ld  be s u b je c t 
to  p a y m e n t o f insu rance  and  d e te n t io n  expenses 
in c u rre d  b y  th e  m a rsha l. H e ld , th a t  th e  seizure 
a n d  d e te n t io n  be ing  r ig h t fu l ly  m ade  in  th e  course 
o f a vo yag e  begun  a fte r  th e  p u b lic a t io n  o f the  
R e p risa ls  O rd e r and  consequen t u p o n  sh ip m e n t 
p re s u m a b ly  m ade  w ith  kn ow ledge  th e re o f, the  
p ro p e r o rd e r was fo r  re s t itu t io n  to  c la im a n ts  
s u b je c t to  p a y m e n t o f expenses o f d ischarge, 
d e te n t io n , o r  sale p ro p e r ly  in c u rre d , in c lu d in g  
costs o f insu rance. (S ir H e n ry  D u k e , P .)  The  
U n ite d  States (N o . 2 ) ..........................................................

27. S e cu rity  fo r  costs o f appeal— C harg ing  order u pon  
— P r io r it ie s — P aym en t out-—S o lic ito rs  A c t  1860 
(23 db 24 V ie t. c. 127), s. 28.— C la im a n ts  h a v in g  
p a id  500Z. in to  c o u r t as s e c u r ity  fo r  costs o f th e ir  
appea l to  th e  P r iv y  C ou n c il a nd  h a v in g  th e n  
abandoned  th e  appea l, a p p lie d  fo r  p a y m e n t o u t 
th e re o f. T h e  P ro c u ra to r-G e n e ra l th e n  a p p lie d  fo r  
a c h a rg in g  o rd e r u p o n  th e  sa id  5001. on th e  g rou n d  
th a t  th e  s e c u r ity  o rde red  in  th e  proceed ings before 
th e  P rize  C o u rt was in a d e q u a te  and  th a t  th e  costs 
o f those p roceed ings a n d  o f th e  abandoned  appeal 
w o u ld  fu l ly  abso rb  b o th  securities . T h e  c la im a n ts  
s o lic ito rs  co n te nd e d  th a t  th e y  h a d  in  a n y  e v e n t a 
p r io r  c la im  fo r  th e ir  o w n  costs u n d e r sect. 28 o f 
th e  S o lic ito rs  A c t  1860. H e ld , (1 ) t h a t  th e  
c h a rg in g  o rd e r sh ou ld  be g ra n te d  as p ra y e d  ; (2) 
th a t  th e  s o lic ito rs  h a d  no  p r io r  c la im  u p o n  the  
fu n d  as i t  h ad  n o t  been “ recovered  o r p re - 
s e rv e d ”  b y  th e m . (S ir  H e n ry  D u k e , P .)  Ih e  
D ir ig o .........................................................................................  ^

82. B o u n ty— B a ttle  o f J u tla n d — J o in t  a nd  common  
enterprise— N a v a l P riz e  A c t 1864 (27 <Sc 28 V iet, 
c. 25), s. 42— O rder in  C o u n c il o f the 2nd M a rc h  
1915._!_By O rd e r in  C ou n c il N o . 226 o f th e  2nd 
M a rch  1915, H is  M a je s ty  m ade  a d e c la ra tio n  
p u rs u a n t to  sect. 42 o f th e  N a v a l P rize  A c t  1864 
(27 &  28 V ie t .  c. 25) o f h is  “  in te n t io n  to  g ra n t 
p r ize  b o u n ty  ”  and  th a t  ”  such o f th e  o fficers and 
crews ”  (o f H is  M a je s ty ’s sh ips o f w a r)  “  as are 
a c tu a lly  p rese n t a t  th e  ta k in g  o r d e s tro y in g  o f a ny  
a rm ed  s h ip ”  (o f a n y  o f H is  M a je s ty ’s enem ies)
“  sh a ll be e n t it le d  to  h ave  d is t r ib u te d  am ong  th e m  
as p rize  b o u n ty  a sum  ca lc u la te d  a t  th e  ra te  o f 51. 
fo r  each person  on  b o a rd  th e  e n e m y ’s sh ip  a t  th e  
b e g in n in g  o f th e  engagem ent.”  I n  th e  B a tt le  
o f J u t la n d  on  th e  31st M a y  a nd  th e  1st J u n e  191b,
T h e  B r i t is h  G ra n d  F le e t, co n s is tin g  o f 151 sh ips, 
d es tro ye d  e leven  enem y sh ips , h a v in g  on  boa rd  
4537 persons, b u t  i t  w as im po ss ib le  to  c o n te n d  
th a t  a n y  one B r i t is h  sh ip  o r  sq ua d ro n  was re 
spons ib le  fo r  th e  d e s tru c tio n  o f a n y  one o f the  
d e s tro y e d  G e rm a n  sh ips. D ecreed , counse l fo r  
th e  151 B r i t is h  sh ips  agree ing , th a t  th e  b a ttle  
s h ou ld  be tre a te d  as a  jo in t  and  c o m m on  e n te r
p rise  and , th e  P ro c u ra to r-G e n e ra l consen ting , 
th a t  ’ th e  B a t t le  o f J u t la n d  was th e  com m on 
engagem ent a nd  e n te rp rise  o f th e  151 B r it is h  
sh ips , a nd  th a t  th e  p rize  b o u n ty  due  u n d e r th e  
re g u la tio n s  w as 22,6851. (S ir H e n ry  D u k e , P .)
I n  the M a tte r  o f the B a ttle  o f J u t la n d ...........................  34 b
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29. N e u tra l s h ip  a nd  cargo— B a rra tro u s  design o f  
m aster to take, s h ip  to enemy p o rt— Absence o f overt 
act in  p rosecu tion  o f  design— Absence o f consent 
by crew— Absence o f knowledge o f  owners o f sh ip  
and  cargo.— A  D u tc h  vessel, th e  T . A . ,  h a v in g  
sa ile d  u n d e r auspices o f N e th e r la n d s  Overseas 
T ru s t  C om p a n y , f ro m  D u tc h  E a s t In d ie s  w ith  
ca rgo  o f coffee consigned  to  re p re se n ta tive s  in  
A m s te rd a m  o f th e  D u tc h  p la n te rs  a n d  ow ners, 
h e r m a s te r d isc losed  w he n  sh ip  in  p o r t  o f 
F re e to w n , S ie rra  Leone, th a t  he in te n d e d  c r im in 
a lly ,  w ith o u t  a u th o r is a tio n  o f ow ners, to  ta k e  h e r 
to  S te t t in  a nd  h ad  unsu cce ss fu lly  in v i te d  th e  crew  
to  assist. H e ld , (1) th a t ,  th e  c rew  h a v in g  re fused  
to  assist, th e  m a s te r w as n o t  “ in  a p o s it io n  to  
c o n tro l th e  d e s t in a tio n  ”  w ith in  th e  m e an in g  o f 
The L o u is ia n a  (14 A sp . M a r. L a w . Cas. 233 • 118 
L . T  R ep. 274 ; (1918) A . C. 461) ; (2 ) th a t  no  ¿ v e rt 
a c t h a v in g  b ro u g h t th e  T . A .  in to  th e  p ro s e c u tio n  
o f an  u n n e u tra l u n d e r ta k in g , she w as a t F re e to w n  
s t i l l  on  h e r a u th o ris e d  voyage  w ith  R o tte rd a m  
as h er d e s t in a tio n  in  in te n t io n  a n d  in  fa c t on  the  
p a r t  o f th e  o n ly  persons w h o  h a d  th e  p o w e r to  
c a r ry  o u t th e ir  in te n t io n s  ; (3 ) th a t  sh ip  and  cargo 
sh o u ld  be re leased. (S ir H e n ry  D u k e , P .) The  
Twee A m b t ................................................... ......................... 347

30. M a ils  o f  a n e u tra l S tate— Seizure— T ra n sm iss io n  
o f m a ils  by r a i l  fo r  e xam in a tion — Damage by f ire  
d u r in g  tra n sm iss io n — L ia b i l i t y  o f captor— D u ty  
to insu re — O rder in  C ou n c il o f  the 11th M a rc h  1915.

C e rta in  p a rce ls  o f goods o f enem y o r ig in  and 
e n e m y  p ro p e r ty  w ere consigned  p e r th e  Sw edish  
p arce ls  m a ils  to  th e  c la im a n ts  w h o  w ere d o m ic ile d  
in  N ew  \  o rk . T h e  p o s ta l bags c o n ta in in g  these 
packages w ere seized a t th e  p o r t  o f K .  u n d e r the  
p ro v is io n s  o f th e  O rd e r in  C ounc il o f  th e  11th  
M a rc h  1915. E v e n tu a lly  th e  bags cam e in to  th e  
hands o f th e  p o s t o ffice  a u th o r it ie s  a t  K . ,  w ho  
se n t th e m  b y  r a i l  to  th e  censor o f p a rce l p o s t in  
L o n d o n , th e re  be ing  no  fa c i li t ie s  fo r  th e  e x a m i
n a t io n  o f th e  p o s ta l bags a t  K .  O n  th e  ra ilw a y  
jo u rn e y  some o f th e  goods w ere d es tro ye d  o r 
in ju re d  b y  fire . Those packages w h ic h  w ere de- 
l iv e re d  in  L o n d o n  w ere seized a n d  in  duo  course 
so ld , th e  n e t proceeds be ing  su b se q u e n tly  p a id  to  
th e  c la im a n ts . T h e  c la im a n ts  so u g h t to  re cove r 
fro m  th e  P ro c u ra to r-G e n e ra l th e  loss o f th a t  p a r t  
o f th e  c o n s ig n m e n t w h ic h  h a d  been a ffec ted  b y  
th e  fire , co n te n d in g  th a t  th e  ca p to rs  had  fa ile d  
to  exercise  due care in  th e  c o n tro l o f th e  goods • 
in  send ing  th e m  to  L o n d o n  th e y  h ad  caused a 
d e v ia t io n  in  th e  voyage  w h ic h  a vo id e d  th e  e x is t in g  
insu rances u p o n  th e m , a n d  th e y  h a d  fa ile d  to  
h a n d  th e m  o v e r to  th e  M a rsha l, as p ro v id e d  b y  th e  
O rd e r in  C o u n c il o f th e  11 th  M a rch  1915, b y  w ho m  
th e y  w o u ld  h ave  been insu re d . H e ld , th a t  
th e  dec is io n  in  T h e  U n ite d  S ta tes  (N o . 2)
(ante, p . 344 ; (125 L . T . R ep. 446 ; (1920) P  430) 
does n o t  im p ly  in  th e  d u ty  o f th e  ca p to rs  to  ta ke  
reasonable  care, an  o b lig a t io n  to  insu re . T h e  
ca p to rs  d id  n o t  fa i l  in  th e ir  d u ty  to  ta k e  care o f 
th e  goods in  th e ir  c u s to d y  w he n  th e y  fo rw a rd e d  
th e  m a il bags to  L o n d o n , as th e re  w ere n o  fa c ilit ie s  
fo r  e x a m in in g  m a ils  a t  K . T h e  O rd e r in  C ou n c il 
o f th e  11 th  M a rc h  1915 does n o t  re q u ire  th a t  seized 
goods s h o u ld  be p laced  in  th e  c u s to d y  o f th e  
M a rsh a l as soon as th e y  are b ro u g h t in to  p o r t ,  
n o r  a t  a n y  p a r t ic u la r  t im e . I n  th e  p rese n t case, 
i t  co u ld  n o t have  been done  u n t i l  a f te r  e x a m in 
a tio n , w h e th e r th e  goods w ere  s u b je c t to  se izure 
o r  n o t. I n  so fa r  as th is  O rd e r in  C o u n c il is 
concerned, i t  is  d o u b tfu l w h e th e r a n y  b reach  o f 
d u t y  on th e  p a r t  o f p u b lic  o fficers as be tw een 
them se lves  a n d  th e  C row n , c o nce rn ing  a m a tte r  o f 
a d m in is t ra t iv e  in s tru c t io n , w il l  g iv e  a cause o f 
a c tio n  to  fo re ig n  ow ners  o f goods. (S ir  H e n ry  
D u k e , P .) The N ew  Sweden. [S ince a ffirm e d  
b y  P r iv y  C o u n c il.— E d . ] ...................................................  351

31. Agreem ent by a llies  w ith  n e u tra l co un try  con
ceding r ig h t to trade in  co n d itio n a l contraband—
Cargo o f  co n d itio n a l contraband destined fo r  
G e rm a n b a s e o f su p p lie s— Seizure d u r in g  A rm is tice .

O n th e  3 0 th  A p r i l  1918 an  a gre e m e nt was m ade  
betw een  th e  U .S .A . a n d  N o rw a y , a n d  was assented 
to  b y  th e  U n ite d  K in g d o m , u n d e r w h ic h  N o rw a y

PAGE
agreed n o t  to  e x p o r t  to  G e rm a n y  fo o d  s tu ffs  
e xcep t f is h  in  q u a n tit ie s  n o t  to  exceed 48,000 
to n s  p e r a n n u m . T h is  q u a n t i ty  w as d u ly  
e x p o r te d  b y  N o rw a y  u n d e r  N o rw e g ia n  G o v e rn 
m e n ta l licence , th e  m o n th ly  to ta l  e x p o rte d  be ing  
re p o rte d  b y  N o rw a y  to  th e  U n ite d  K in g d o m . 
D u r in g  th e  A rm is t ic e  th e  R . was on a voyage  to  
S te t t in  u n d e r such licence  a n d  w ith in  such 
c o n d it io n . S te t t in  was a d m it te d ly  a G e rm an  
base o f supp lies . The  R . and  h er ca rgo  w ere  ta k e n  
as p rize  b y  H .M .S . V. H e ld , th a t  re a d in g  th e  
agreem ent as a w ho le , each c o n tra c tin g  p a r ty  
u n d e r to o k  c e r ta in  spec ified  o b lig a tio n s , n a m e ly , 
on  th e  p a r t  o f th e  U n ite d  S ta tes , to  fu rn is h  
to  N o rw a y  c e r ta in  supp lies , a nd  o n  th e  p a r t  
o f N o rw a y , to  p lace  re s tr ic t io n  o n  h e r e x p o r ts  
to  th e  C e n tra l Powers. N o rw a y  n e ith e r  O b ta ined  
n o r  a c q u ire d  a  r ig h t  fo r  h e r su b je c ts  to  
sh ip  a nd  c a r ry  c o n tra b a n d  ; n e ith e r  d id  th e  
b e llig e re n t pow ers  release th e ir  r ig h t  to  ca p tu re  
co n tra b a n d . H e ld , fu r th e r ,  th a t  s ince th e  
c o n d itio n s  o f th e  A rm is t ic e  w ere q u ite  c o n s is te n t 
w ith  th e  m a in te n a nce  o f th e  G e rm an  o rga n isa tio n s  
in  v ie w  o f a possib le  re ne w a l o f h o s t il it ie s , a nd  
since th e  sh ip -o w n e rs  c a rr ie d  a  co m p le te  cargo 
o f c o n d it io n a l c o n tra b a n d  b ou n d  to  an  e ne m y base 
o f supp lies , b o th  sh ip  a n d  ca rgo  w ere s u b je c t to  
c o n d e m n a tio n . J u d g m e n t o f S ir  H e n ry  D u k e , P. 
(re p o rte d  sup. p . 2 9 2 ; 124 L .  T . R ep . 6 35 ; (1920)
P . 177) a ffirm e d . ( P r iv y  C o u n c il.)  The R annve ig  382

32. J u r is d ic t io n — T h ird  p a r ty  procedure— In d e m n ity .
— I n  O ct. 1915, a Japanese f irm , as ow ners, 
o b ta in e d  fro m  th e  P rize  C o u rt, E g y p t ,  an  o rd e r 
fo r  th e  release o f c e r ta in  goods seized in  th e  
G e rm a n  s te a m sh ip  L .  The  goods w ere  in  th e  
a p p e lla n ts ’ w arehouse, w ho  h e ld  th e m  as agents 
fo r  th e  m a rsha l. A  la rge  p o r t io n  o f th e  goods were 
in  e rro r  fo rw a rd e d  to  E n g la n d  in s te a d  o f to  Ja p a n  
as th e  ow ners o f th e  goods h a d  d ire c te d . T h e y  
issued a w r i t  in  th e  P rize  C o u rt, E g y p t ,  a g a in s t th e  
m a rsh a l c la im in g  dam ages fo r  neg ligence. The  
m a rsh a l se rved  o n  th e  a p p e lla n ts  a  th i r d  p a r ty  
n o tic e  c la im in g  to  be in d e m n if ie d . T h e  a p p e lla n ts  
d is p u te d  th e  ju r is d ic t io n  o f th e  P rize  C o u rt, b u t  
o n  a p re l im in a ry  h e a rin g  th e  ju d g e  d ism issed  th e  
o b je c tio n , th e  a p p e lla n ts  not, app e a rin g . T h e  case 
w as su b se q u e n tly  t r ie d  a nd  ju d g m e n t was g iv e n  
fo r  th e  ow ners  a g a in s t th e  m a rsha l, a n d  fo r  th e  
m a rs h a l a g a in s t th e  a p p e lla n ts . T h is  appea l 
w as b ro u g h t a g a in s t th e  la t te r  p a r t  o f th e  
ju d g m e n t, w h ic h  i t  was co n te nd e d  w as m ade  
w ith o u t  ju r is d ic t io n . H e ld , th a t  th e re  was no  
ju r is d ic t io n  in  th e  P riz e  C o u rt to  decide , as 
be tw een  p a rt ie s  some o f w h o m  w ere n o t p a rt ie s  to  
th e  P rize  p roceed ings, d isp u te s  n o t  in v o lv in g  th e  
c o n s id e ra tio n  o f th e  ju s  b e lli a n d  a ris in g  o u t o f fa c ts  
w h ic h  o ccu rre d  a f te r  an  e ffe c tiv e  release o f the  
goods to  a c la im a n t. F u r th e r ,  th e re  was n o th in g  
in  th e  P rize  C o u rt R u le s  n o r  in  O rd e r X L V .)  
w h ic h  p r iv id e d  fo r  th e  c a ll in g  in  o f t h i r d  p a rtie s  
a g a in s t w h o m  th e  r ig h t  o f in d e m n ity  is  c la im e d .
( P r iv y  C o u n c il.)  E g y p tia n  Bonded Warehouse C om 
p a n y  L im ite d  v . Yeyasu Qoshi K a is h a  and  another 384

33. M a ils  o f  state— Seizure— T ra n sm iss io n  o f  m a ils  
by r a i l  f o r  e xam in a tion — Damage by f ire  d u r in g  
tran sm iss io n — L ia b i l i t y  o f  captor— D u ty  to insu re  
— O rder in  C o u n c il o f the 11 th  M a rc h  1915.—  
C e rta in  parce ls  o f goods o f e n e m y  o r ig in  a nd  
e ne m y p ro p e r ty  w ere consigned  p e r th e  Sw edish 
parce ls  m a il to  th e  c la im a n ts , w h o  w ere d o m ic ile d  
in  N ew  Y o rk . T h e  p o s ta l bags c o n ta in in g  these 
packages w ere  seized a t th e  p o r t  o f K .  u n d e r th e  
p ro v is io n  o f th e  O rd e r in  C ou n c il o f th e  11 th  M a rch  
1915. E v e n tu a lly  th e  bags cam e in to  th e  hands 
o f th e  p o s t o ffice  a u th o r it ie s  a t K . , w h o  sent th e m  
b y  r a i l  to  th e  censor o f pa rce l p o s t in  L o n d o n , 
th e re  b e in g  n o  fa c ilit ie s  fo r  th e  e x a m in a tio n  o f  
t ie  p o s ta l bags a t  K .  O n  th e  ra ilw a y  jo u rn e y  
some o f th e  goods w ere d e s tro y e d  o r in ju re d  b y  
fire . Those packages w h ic h  w ere d e live re d  in  L o n 
d o n  w ere seized and  so ld  in  due course, th e  n e t 
proceeds b e in g  su b se q u e n tly  p a id  to  th e  c la im a n ts .
T h e  c la im a n ts  so ug h t to  re cove r fro m  th e  P ro 
c u ra to r-G e n e ra l th e  loss o f tha t, p a r t  o f th e  c o n 
s ig n m e n t w h ic h  h a d  been a ffe c te d  b y  th e  fire ,
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co n te n d in g  th a t  th e  ca p to rs  h a d  fa ile d  to  exercise 
due care in  th e  c o n tro l o f th e  goods ; in  send ing  
th e m  to  L o n d o n  th e y  h a d  caused a d e v ia t io n  in  
th e  vo yag e  w h ic h  a vo id e d  th e  e x is t in g  insu rances 
u po n  th e m , and  th e y  h ad  fa ile d  to  h a n d  th e m  o ve r 
to  th e  M a rsh a l, as p ro v id e d  b y  th e  O rd e r in  C ounc il 
o f  th e  11 th  M a rc h  1915, b y  w h o m  th e y  w o u ld  have 
been in su re d . H e ld , t h a t  fo r  unreasonab le  a c tio n  
fo r  neg ligence  a nd  fo r  w i l fu l  w ro n g d o in g  th e  
•captors w ere  lia b le  fro m  th e  t im e  o f se izure to  the  
t im e  w h e n  th e  res was p la ce d  in  th e  c u s to d y  o f 
th e  P riz e  C o u rt. T h e re  w as n e ith e r  p r in c ip le  
o o r  a u th o r i ty  fo r  p la c in g  th e  re s p o n s ib il ity  o f 
th o se  w h o  exerc ised  a la w fu l r ig h t  o f search o r 
w ho  a c te d  in  accordance w ith  th e  te rm s  o f a 
re p risa ls  o rd e r a n y  h ig h e r th a n  th a t  o f a c tu a l 
c a p to rs . A s  fa r  as th e  M a rsh a l w as concerned 
th e  q u e s tio n  o f insu ra n ce  d id  n o t a rise as th e  loss 
■occurred befo re  th e  bags w ere  p la ce d  in  h is  
c u s to d y  a t  a ll.  H e ld , fu r th e r ,  t h a t  as th e  O rd e r 

C o u n c il p ro v id e d  fo r  d e te n t io n  and  fo r  sale o f 
th e  c h a tte ls  d e ta in e d , i t  was th e  n e t cash proceeds 
w h ic h  w ere to  be re s to red . I f  th e  c o u r t  m ade 
•ftn o rd e r ju s t  in  its e lf ,  w ith  re g a rd  to  th e  d isposa l 
c f  such n e t proceeds as th e  M a rsha l h a d  in  h is  
hands, so as to  d ischa rge  h im  in  accordance w ith  
i t s  o rd in a ry  p r in c ip le s  and  re fused  to  h o ld  l ia b le  
c ith e r  i ts  ow n  o ffice rs  o r  th e  o ffic ia ls  w h o  d e ta in e d , 
fo rw a rd e d , a nd  searched th e  parce ls  m a il p r io r  
to  th e  se izure  in  p rize  o f th e  goods in  q u e s tio n , no  
d e fa u lt h a v in g  been p ro v e d  a g a in s t th e m , i t  was 
s t r ic t ly  a d h e rin g  to  th e  te rm s  a n d  sense o f th e  
O rd e r in  C ou n c il, a n d  i f  n e u tra l r ig h ts  o f p ro p e r ty  
su ffe red , t h a t  re s u lt c o u ld  be ju s t if ie d  u n d e r th e  
te rm s  o f th e  O rd e r o f th e  11 th  M a rc h  1915. 
D ec is ion  o f S ir  H e n ry  D u k e , P . (re p o rte d  sup. p . 
3 5 1 ; 126 L . T . R ep . 3 1 ; (1921) P . 473) a ffir -  
m ed. ( P r iv y  C o u n c il.)  The N ew  Sweden  . . . .

P ro p e rty  o f  enemy— M a r it im e  p rize — L igh te rs  
and c ra ft seized a floa t— L ig h te rs  and  c ra ft seized 
when beached— L igh te rs  and  c ra ft seized on la n d —  
R em oval to avo id  capture— M i l i t a r y  a nd  n ava l 
°pera tions— “  H o t p u rs u it  ” — N a tu re  o f opera
tions— B ig h t to damages fo r  w ro n g fu l seizure—  
J u r is d ic t io n  o f  court— N a v a l P riz e  A c t  1864 (27 &  
28 V ie t. c. 25), 8 .  34— F o u rth  H ague C onvention  
1907, a rt. 53.— A  n u m b e r o f e ne m y-o w ne d  tu g s , 
h gh te rs , and  o th e r  c ra ft ,  as w e ll as a q u a n t i ty  
®f m a te r ia l,  w ere  seized b y  th e  B r i t is h  forces 
d u r in g  th e  course o f th e  ca m pa ig n  in  S o u th -W e s t 
A fr ic a  in  1914 a n d  1915. Some o f th e  seizures 
to o k  p lace  in  tw o  p o r ts  w h ic h  w ere occup ied  b y  
th e  B r i t is h  forces, a p a r t  o f th e  c ra f t  b e in g  a flo a t 
a Jid a p a r t  be ing  beached, some b e lo w  a n d  some 
C’bove h ig h -w a te r  m a rk . U p o n  th e  a pp roach  

th e  B r i t is h  fo rces p a r t  o f th e  c ra f t  w as m oved  
in la n d  a n d  was e v e n tu a lly  seized some s ix  
^■onths la te r  a t th e  p laces w h ic h  w ere re s p e c tiv e ly  
f4 8  a n d  310 m ile s  d is ta n t f ro m  th e  coast. The  
'-'Town c la im e d  c o n d e m n a tio n  o f th e  w ho le . H e ld , 
t h a t  th e  c a p tu re s  o f p ro p e r ty  m ade  in la n d  b y  
m i l i ta r y  fo rces d id  n o t  s u b je c t such p ro p e r ty  to  
c o n d e m n a tio n  as m a r it im e  p riz e , a n d  i t  was 
im m a te r ia l th a t  th e  p ro p e r ty  th u s  seized m ig h t 
s u b se q u e n tly  be used u n d e r c o n d itio n s  w h ic h  
w ° u ld  s u b je c t i t ,  i f  so used, to  co n d e m n a tio n  as 
m a r it im e  p rize . J u d g m e n t o f L o rd  S te rn d a le , P. 
im p o r te d  14 A sp . M a r. L a w  Cas. 538 ; 122 L . T . 
^ e p .  2 49 ;  (1919) P . 329) a ffirm e d . (P r iv y

^  C ou n c il.) The A n ich a b  and  other vessels ...............
‘ r e lim in a ry  question— R es J u d ic a ta — P ro du c tio n  
°J record— R igh ts  o f  n e u tra l tra d e r.— T h e  p le a  o f res 
Oudigata  c a n n o t be e n te rta in e d  un less th e  re co rd  o f 

ee a c t o f th e  c o u r t  on  w h ic h  i t  was fo u n d e d  is  
e rth c o m in g , o r  some v a lid  reason is  g iv e n  w h y  

^  c a n n o t be p rod u ce d . D ec is ion  o f S ir  H e n ry  
uke, P . a ffirm e d . ( P r iv v  C o u n c il.)  The A n n ie  

J o h n s o n ....................................
• S h ip s  owned by D a n z ig  co rpo ra tion— Seizure  
lJ } B r i t is h  p o r t on outbreak o f w a r— R e q u is it io n —  
^w n e rs ' r ig h t to release— A p p lic a b i l ity  o f  H ague  

in v e n tio n — D elinqencies o f  G erm an forces—  
a9ue C onven tion  N o . V I . ,  a rts . 1, 2, 6—  T re a ty  

X  Versailles, P a r t  V I I I . ,  annex I I I . ,  a rt. 1, 
a rt X . ,  a rt. 297.— Three  m e rc h a n t sh ips , each
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o f w h ic h  was u n d e r 1600 to n s  gross, th e  p ro p e r ty  
o f a  G e rm a n  c o rp o ra tio n  w h ic h  h a d  i ts  head 
office  in  D a n z ig , w ere in  B r i t is h  p o r ts  a t  th e  co m 
m e nce m e n t o f h o s t il it ie s , a n d  w ere  a c c o rd in g ly  
d e ta in e d  th e re . U n d e r O rd e r X X I X .  o f th e  
P rize  C o u r t R u le s  1914 th e y  w ere th e n  re q u i
s it io n e d  fo r  th e  se rv ice  o f H is  M a je s ty . W h ile  
th u s  re q u is it io n e d  one o f th e  sh ips  w as lo s t b y  
s tra n d in g , a n d  a n o th e r w as s u n k  b y  enem y 
a c tio n . B y  a decree o f kS ir  H e n ry  D u k e , P . th e  
th re e  vessels h a d  been condem ned. T h e  ow ners 
appea led . H e ld , t h a t  th e  S ix th  H ag u e  C on 
v e n t io n  h a v in g  been recogn ised  as b in d in g  u po n  
G re a t B r i ta in ,  a nd  w as n o t  possib le  in  re g a rd  to  th e  
gene ra l d e linqenc ies  o f th e  G e rm a n  fo rces d u r in g  
th e  w a r, to  f in d  ju r id ic a l  g rou n d s  fo r  re leas ing  H is  
M a je s ty ’s G o v e rn m e n t fro m  th e ir  o b lig a tio n s  
u n d e r th e  c o n v e n tio n  w he n  once th e y  h a d  a tta c h e d  
and  th e  p ro v is io n s  u n d e r a r t.  I I .  a g a in s t th e  co n 
fis c a tio n  o f enem y m e rc h a n t sh ips  co m in g  u n d e r 
th e  c o n v e n tio n  w ere th e re fo re  o b lig a to ry . F u r th e r  
th e re  was no  ev idence  o f a n y  c o n d u c t on  th e  p a r t  
o f th e  G e rm an  G o v e rn m e n t d o w n  to  th e  A rm is t ic e  
w h ic h  p u t  i t  o u t o f h e r p o w e r to  re tu rn  sh ips  w h ic h  
had  been d e ta in e d . W h e re  a re q u is it io n e d  sh ip  
had  been lo s t th e  ow ners  w ere e n t it le d  to  th e  
app ra ised  v a lu e  o f th e  s h ip , even a lth o u g h  she had  
been s u n k  b y  G e rm a n  forces. A s  rega rds  th e  
T re a ty  o f V e rsa ille s , w h ile  p a r t  V I I I . ,  ann e x  I I I . ,  
a r t.  1 o p e ra te d  to  tra n s fe r  th e  p ro p e r ty  in  a ll  sh ips 
o f 1600 to n s  gross and  u p w a rd s , i t  m ade  no  such 
tra n s fe r  in  th e  case o f sh ips  o f less to n n ag e , a t  
lea s t u n t i l  th e y  h a d  been se lected fo r  s u rren d e r 
as p a r t  o f those w h ic h  u n d e r th e  T re a ty  w ere to  
be h anded  over. B y  p a r t  X . ,  a r t.  297, th e  T re a ty  
d id  n o t  m o d ify  o r a n n u l th e  o b lig a t io n  w h ic h  
arose u n d e r  th e  H ag u e  C o n v e n tio n . U n d e r  a n y  
o rd e r o f release th e  res sh ou d  n o t  be re m o ve d  o u t 
o f B r i t is h  te r r i to r y  fo r  a  reasonable  t im e , les t 
o th e rw ise  th e  t r e a ty  r ig h t  m ig h t be de feated . I n  
th e  re s u lt, th e re fo re , th e  appea l succeeded ; and  
an  o rd e r was a dv ised  th a t  th e  app ra ised  v a lu e  o f 
th e  tw o  lo s t sh ips, a nd  th e  sh ip  re m a in in g  in  specie 
be released to  th e  cu s to d ia n  o f e ne m y p ro p e r ty  
to  be d e liv e re d  u p  to  th e  ow ners i f  a f te r  th e  lapse 
o f s ix  m o n th s  n o  p roceed ings h a d  been begun  fo r  
an  o rd e r fo r  d e liv e ry  u p  to  th e  C row n . D ec is ion  
o f S ir  H e n ry  D u k e , P . reversed  (1921) P . 155). 
F u r th e r  adv ise d  on  th e  p e t it io n s  th a t  th e  sh ips, 
a ll o f w h ic h  w ere  o v e r 1600 to n s  gross, a n d  in  
respect o f w h ic h  o rde rs  fo r  d e te n t io n  h ad  been 
m ade , sh ou ld  be re leased to  th e  C row n . (P r iv y
C o u n c il.)  The B londe  and  other s h ip s ........................  461

37. E n e m y vessels— C aptu re  in  n e u tra l te r r ito r ia l 
waters— Test o f capture— R e q u is it io n  o f captured  
sh ips  by A d m ira lty — R equ is itioned  sh ips  su nk  by 
enemy subm arines— A p p ra is e d  va lue— R es titu tio n  
— R igh ts  o f  n e u tra l governm ent— P riz e  C ou rt Rules 
1914', Order X X I X . — T re a ty  o f V ersa illes, P a r t  
V I I I . ,  annex I I I . ,  a rts . 1, 297, and  440.— C ap tu re  
consis ts  in  c o m p e llin g  th e  vessel c a p tu re d  to  
c o n fo rm  to  th e  c a p to r ’s w il l .  H a u lin g  d o w n  th e  
fla g  b y  an  e ne m y m e rc h a n t vessel, ta k e n  in  
c o n ju n c tio n  w ith  s to p p in g  th e  engines, is  n o t  an 
u n e q u iv o c a l a c t o f subm iss ion . F o u r  G e rm an  
m e rc h a n t sh ips w ere c a p tu re d  b y  B r i t is h  w a rsh ips  
on th e  16 th  J u ly  1917, th e  chase b e g in n in g  ou ts id e  
and  e n d in g  ins id e  D u tc h  te r r i to r ia l  w a te rs . J?he 
sh ips w ere o n  th e  31st J u ly  1917 re q u is it io n e d  
fo r  th e  use o f th e  C ro w n  u p o n  th e  u sua l u n d e r
ta k in g  to  p a y  th e  app ra ised  va lues  in to  th e  P rize  
C o u rt. T w o  o f th e  sh ips  w h ile  u n d e r  re q u is it io n  
w ere s u n k  b y  G e rm a n  subm arines . B y  th e  
T re a ty  o f V e rsa ille s , G e rm a n y  recognises th e  
v a l id i t y  o f  th e  o rde rs  o f th e  P rize  C o u rt, and  
m ade c e r ta in  cessions o f G e rm a n  sh ips  in  th e  
te r r i to r ie s  o f th e  A l l ie d  P ow ers. T h e  D u tc h  
G o v e rn m e n t c la im e d  th e  re s to ra t io n  o f th e  sh ips 
to  D u tc h  w a te rs , o r  th e ir  app ra ised  va lues, and  
co m pe n sa tion  fo r  th e  use o f th e m . H e ld , t h a t  th e  
D u tc h  G o v e rn m e n t w ere  e n t it le d  to  have  th e  tw o  
e x is t in g  sh ips  re s to re d  to  D u tc h  w a te rs , and  to  
rece ive  th e  app ra ised  va lues  o f th e  tw o  sh ips 
su n k , b u t  n o t  to  c o m pe n sa tion  fo r  th e  p a s t use 
o f th e m . T h e  te rm s  o f th e  tre a ty ,  to  w h ic h  th e  
D u tc h  G o v e rn m e n t w as n o t  a p a r ty ,  as regards
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th e  cession o f G e rm a n  sh ips  d id  n o t a ffe c t th e  
r ig h ts  o f th e  D u tc h  G o v e rn m e n t in  th e  B r i t is h  
P riz e  C o u rt. A  re q u is it io n  o rd e r is n o t  a ju d g 
m e n t i n  rem , a n d  does n o t  a ffe c t th e  p ro p e r ty  in  a 
sh ip . The D üsse ld o rf (15 A sp . M a r. L a w  Cas. 84 :
123 L . T . R ep . 732 ; (1920) A . C. 1034) and  The  
V a le ria  (15 A sp . M a r. L a w  Cas. 2 1 8 ; 124 L .  T .
R ep . 806 ; (1921) A . C. 477) a p p lie d . J u d g m e n ts  
o f th e  P riz e  C o u r t (15 A sp . M a r. L a w  Cas. 101 ;
123 L . T . R ep . 685 ; (1920) P* 347) v a r ie d . ( P r iv y
C o u n c il.)  The Pell-worm, and  other s h ip s ...................  470

38. P riz e  bounty— O pera tions in  M esopo tam ia—  
Gunboats on the T ig r is — C o-operation  w ith  la n d  
fo rces— C aptu re  o f  arm ed enemy vessels— C la im  
fo r  p r ize  bounty— J o in t  opera tions o f sea and  la n d  
fo rces— N a v a l P riz e  A c t  1864 (27 &  28 V ie t. c. 25), 
s. 42— O rder in  C ou n c il o f the 2nd M a rc h  1915.

H .M .S . T . ,  M a .,  a n d  M o . to o k  p a r t  in  th e  
advance  a long  th e  T ig r is  in  th e  course o f th e  
B r i t is h  o p e ra tio n s  in  M e sop o ta m ia  in  1917. In  
these o p e ra tio n s  w h ic h  w ere p la n n e d  u n d e r th e  
d ire c tio n  o f th e  G enera l O ffice r C om m a n d in g  in  
M e sop o ta m ia , th e  sh ips  co -ope ra ted  g e n e ra lly  
w ith  th e  la n d  fo rces in  f ig h t in g  w h ic h  to o k  p lace 
be tw een  th e  2 3 rd  a n d  2 5 th  Feb . a t  S., w here  th e  
passage o f th e  r iv e r ,  w h ic h  h ad  been b lo c k e d  b y  
T u rk is h  fo rces, was e ffected . T h e  f lo t i l la  w as 
th e n  ab le  to  pass u p  th e  r iv e r ,  and  o n  th e  26 th  
F eb . th e  G enera l O ffice r C om m a n d in g  d ire c te d  
i t  to  p ush  o n  and  in f l ic t  as m u c h  dam age as 
poss ib le .’ O n  th e  same d a y  th e  f lo t i l la  was aga in  
h e ld  u p  a t  N . K.. b y  th e  T u rk is h  re a rg u a rd , a nd  
th e  passage o f th e  r iv e r  was aga in  opened b y  th e  
la n d  fo rces o p e ra tin g  w ith  c a v a lry  a n d  fie ld  guns.
T h e  f lo t i l la  th e n  aga in  a dvanced , o v e r to o k  th e  
vessels o f th e  T u rk is h  r iv e r  se rv ice , and  m ade  th e  
c a p tu re . I t  th e n  ancho red  fo r  tw o  d ays  n ea r th e  
fu r th e s t p o in t  reached  b y  th e  o p e ra tio n s , a nd  
se n t th e  p rizes  d o w n  th e  r iv e r .  A t  some t im e  
befo re  th e  2 5 th  Feb . one o f th e  c a p tu re d  vessels 
h a d  been bom b e d  b y  an  a rm y  aerop lane . T h e  
o ffice rs and  crew s o f th e  f lo t i l la  c la im e d  p riz e  
b o u n ty . I t  w as c o n te nd e d  b y  th e  T re a s u ry  th a t  
th e  o p e ra tio n  c o n s t itu te d  a jo in t  n a v a l and  m i l i ta r y  
o p e ra tio n . H e ld , th a t  th e  fa c t th a t  th e  f lo t i l la  
a n d  th e  la n d  fo rces w ere engaged in  a jo in t  schem e 
o f o p e ra tio n s  d id  n o t e s ta b lish  a jo in t  c a p tu re  ; i t  
was necessary to  show  th a t  b o th  fo rces w ere in  fa c t 
p a r t ic ip a t in g  in  th e  o p e ra tio n  o f ca p tu re . A s  th e  
tro o p s  in  fa c t  to o k  n o  p a r t  in  th e  o p e ra tio n  o f 
c a p tu re , as th e y  w ere in  fa c t  o u t o f reach  w hen  
th e  c a p tu re  was m ade , and  as th e  f lo t i l la  g o t fa r  
enough  u p  th e  r iv e r  to  be ab le  to  a c t e ffe c tu a lly  
fo r  its e lf ,  w ith o u t  re q u ir in g  o r re c e iv in g  he lp  
fro m  th e  la n d  fo rces in  th e  im m e d ia te  e n te rp rise , 
th e  p rizes  w ere  m ade  b y  th e  f lo t i l la  a lone! 
J u d g m e n t in  fa v o u r  o f th e  c la im . (S ir  H e n ry  
D u k e . P .) The S u lm a n  P a k  and  other vessels. . . . 504

P R IZ E  B O U N T Y .
See P r iz e , N o . 38.

P R IZ E  C L A IM S  C O M M IT T E E .
See N a v a l P r iz e  T r ib u n a l , N o . 1.

P R IZ E  C O U R T  R U L E S  1914.
Order I I . ,  r. 3 :]S ee  P r iz e , N o . 3 ; Order X X I X .  : See

P riz e , N os. 9, 37.

P R O C E E D IN G S  P E N D IN G  A B R O A D .
See L im ita t io n  o f  L ia b i l i ty ,  N o . 4.

P R O C E E D S  O F  S A L E , IN V E S T M E N T  
P E N D IN G  T R IA L .
See P riz e , N o . 24.

P R O C U R A T O R -G E N E R A L .
See P riz e , N o . 3.

P R O P E R T Y  F O U N D  T O  B E  E N E M Y  P R O P E R T Y
U N D E R  R E P R IS A L S  O R D E R  IN  C O U N C IL  O F  

T H E  1 1t h  M A R C H  1915.
See P rize , N o . 16.

P A G E
P U B L IC  A U T H O R IT IE S  P R O T E C T IO N  A C T  1893

(56 &  57 V ic t . c. 51).
L im ita t io n  o f  actions— S ervan t o f  the C row n__

Negligence in  the perfo rm ance o f a  p u b lic  d u ty  
Im p lie d  repeal o f  a  statute by a  subsequent 

statute— P u b lic  A u th o r it ie s  P ro tec tion  A c t  1893 
(56 &  57 V ic t. c. 51)— M a r it im e  Conventions A c t 
1911 (1 cfc 2 Geo. 5, c. 57).— T h e  P u b lic  A u th o r i 
tie s  P ro te c tio n  A c t  1893 p ro te c ts  se rvan ts  o f th e  
C row n  in  th e  p e rfo rm a n ce  o f a p u b lic  d u ty  in  
th e  same m a n n e r as i t  p ro te c ts  th e  se rvan ts  o f 
p u b lic  a u th o r it ie s  w ho  can  them se lves  be sued.
I n  an  a c tio n  to  w h ic h  th e  M a r it im e  C on ve n tion s  
A c t  1911 app lies , sect. 8 o f th a t  A c t,  w h ic h  l im its  
th e  p e r io d  fo r  com m en c in g  an  a c tio n  to  tw o  
years, does n o t repea l th e  P u b lic  A u th o r it ie s  
P ro te c tio n  A c t  b y  im p lic a t io n . T h u s  a p a r ty  
whose vessel has su ffe red  dam age fro m  th e  n e g li
g e n t n a v ig a tio n  o f a  G o v e rn m e n t tu g  b y  an 
o ffice r o f th e  R o y a l N a v a l R eserve a c tin g  in  
th e  course o f h is  d u ty  m u s t com m ence an a c tio n  
a g a in s t th e  o ffice r w ith in  s ix  m o n th s  o f th e  d a y  
u p o n  w h ic h  th e  cause o f a c tio n  arose. C on 
s id e ra tio n  o f th e  c ircum stances u n d e r w h ic h  the  
p ro v is io n s  o f one s ta tu te  m a y  b y  im p lic a t io n  
repea l th e  p ro v is io n s  o f a no the r. The C a lip h  
(12 A sp . M a r. L a w  Cas. 244 ; 107 L . T . R ep. 274 ; 
(1912) P . 213) considered. D ec is ion  o f H i l l ,  J . 
{ in f ra )  a ffirm e d . (C o u rt o f A p p e a l.)  The  
D anube I I ............................................................................  jg y

P R IV Y  C O U N C IL .
See Docks, N o . 1— C anada, N o . 1— C arriage  o f  Goods, 

N os. 15, 22— P rize , Nos. 8, 10, 11, 12, 13, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 31, 32, 33, 34, 35, 36, 37. ”

Q U E B E C  H A R B O U R .
See C anada, N o . 1.

R A T E  O F  E X C H A N G E .
See C o llis io n , N os. 9, 13.

R A T E  O F  H IR E .
See C arriage  o f  Goods, N o . 12.

R A T IF IC A T IO N .
See M a r in e  In su ra nce , N o . 1.

R E A S O N A B L E N E S S .
See C arriage  o f Goods, N o . 28.

R E B A T E S .
See C ontract, N o . 1.

R E C T IF IC A T IO N .
See M a r in e  In su ra n ce , N o . 14.

R E F E R E N C E .
See L im ita t io n  o f  L ia b i l i ty ,  N o . 2— P ractice  N o . 2.

German Claimants at,
See P ra c tice , N o . 2.

R E F R IG E R A T IN G  A P P A R A T U S .
See C arriage  o f  Goods, N o . 22.

R E G IS T E R  O F  S H IP P IN G .
See P ra c tice , N o . 10.

R E G IS T E R E D  O W N E R .
See P ra c tice , N o . 10.

R E G U L A T IO N S  F O R  P R E V E N T IN G  C O L L IS IO N S  
A T  S E A .

Preliminary Note : See C o llis io n , N o . 3— Art. 4 • 
See C o llis io n , N o . 7— Art. 15a : See C o llis io n , N o.

Art. 1 6 : See C o llis io n , N o . 3— Art. 19 : See 
C o llis io n , N os. 11, 12, 14— Art. 2 1 : See C o llis io n , 
N os. 7, 11, 12, 14— Art. 2 7 : See C o llis io n , N os. 11, 
12, 14— Art. 2 8 : See C o llis io n , Nos. 11,12, 14— Art. 
3 0 : See C o llis io n , N o . 3.
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R E -IN S U R A N C E .
See M a r in e  In su ra nce , N o . 6.

R E J E C T IO N  B Y  B U Y E R . 
See C arriage  o f  Goods, N o . 33.
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R E L E A S E .
See P rize , N os. 10, 36.

R E L E A S E , T E R M S  O F , 
(Reprisals Order.)

See P riz e , N o . 26.

R E M O T E N E S S  O F  D A M A G E .
See C arriage  o f  Goods, N o . 25 ; C o llis io n , N o . 1; 

R e q u is it io n , N o . 1.

R E P R IS A L S  O R D E R .
See P riz e , N os, 4, 16, 26, 30, 33.

R E Q U IS IT IO N .
B arge und e r construction— Increase in  cost o f 

m ate ria ls  and  labou r— In e v ita b le  de lay in  con
s tru c tin g  dup lica te— Loss o f service— M easure  o f  
com pensation— Remoteness.— T h e  c la im a n ts  in  
1914 m ade  a  c o n tra c t w ith  b u ild e rs , a t an  agreed 
p rice , fo r  th e  c o n s tru c tio n  o f a  h o p p e r barge, 
w h ic h  was to  be th e  p ro p e r ty  o f th e  c la im a n ts  
a t  a ll  stages o f its  c o n s tru c tio n . I n  Feb . 1917 
th e  A d m ir a l ty  re q u is it io n e d  th e  barge , w h ic h  
was th e n  s t i l i  u n fin ish e d . B u t  fo r  th e  re q u is i
t io n  i t  w o u ld  have  been fin ish e d  in  A p r i l  1917.
T h e  A d m ir a l ty  also in s tru c te d  th e  b u ild e rs  to  
m ake  a lte ra t io n s , w h ic h  d e p r iv e d  th e  barge o f 
th e  essen tia l c h a ra c te r o f a h o p p e r barge, and  
these a lte ra t io n s  w ere  c a rr ie d  o u t. O w in g  to  
th e  w a r  i t  w as im po ss ib le  fo r  th e  c la im a n ts  to  
rep lace  th e  barge  w ith in  less th a n  th re e  years 
fro m  th e  d a te  o f th e  re q u is it io n , a nd  betw een 
th a t  da te  and  th e  e a rlie s t d a te  a t  w h ic h  a  co n 
t r a c t  fo r  a s im ila r  barge c o u ld  have  been p laced  
p rice s  o f m a te r ia ls  a nd  la b o u r  rose e n o rm o u s ly .
I n  these c ircum stan ce s  th e  c la im a n ts  c la im e d  
fro m  th e  A d m ir a l ty  : (1 ) The  d iffe re nce  betw een 
th e  c o n tra c t p r ic e  fo r  th e  c o n s tru c tio n  o f the  
barge a n d  th e  p rice  w h ic h  w o u ld  have  to  be 
p a id  fo r  a d u p lic a te  ; a nd  (2) c o m pe n sa tion  fo r  
th e  loss o f th e  use o f th e  barge d u r in g  th e  th ree  
years fro m  A p r i l  1917 to  th e  d a te  o f c o m p le tio n  
o f th e  d u p lic a te . H e ld , th a t  th e  c la im a n ts  w ere 
© n tit le d  to  re cove r th e  d iffe rence  betw een th e  
c o n tra c t p r ice  and  th e  cost o f re p la c in g  th e  
barge, re g a rd  be ing  had  to  th e  fa c t th a t  rep lace 
m e n t w as im poss ib le  a t  th e  da te  o f th e  re q u is i
t io n  and  c o n tin u e d  to  be im poss ib le  fo r  severa l 
years, b u t  th a t  th e y  w ere n o t e n t it le d  to  co m 
p e n sa tio n  fo r  th e  loss o f th e  use o f th e  barge 
d u r in g  th e  th re e  years  above  m e n tio n e d . 
(C row n  P a p e r.) M ersey Docks a nd  H a rb o u r  
B oard  v . Lords  Com m issioners o f the A d m ira lty  24

B e q u is it io n  —  P ro c la m a tio n  —  P reroga tive  —  
E a rn in g  o f  fre ig h t by A d m ira lty — U rgent
n a tio n a l necessity.— A  steam er b e lo n g in g  to  th e  
c la im a n ts  was re q u is it io n e d  b y  th e  A d m ira l ty  in  
J a n . 1916 u n d e r  a P ro c la m a tio n  issued in  
A u g . 1914, a nd  a fte r  a f i r s t  voyage  she was sent 
w ith  a cargo o f ore a nd  p y r ite s  to  a f irm  of 
A m e ric a n  m u n it io n  m a ke rs  whose c o n tra c t p ro 
v id e d  th a t  th e y  sh ou ld  be b o u n d  to  s u p p ly  
m u n it io n s  o n ly  i f  th e  ore was se n t to  th e m  a t  a 
c e r ta in  ▼•ate o f f re ig h t. T h e  sh ip  was se n t a t 
Ib is  ra te  o f f re ig h t ,  w h ic h  was lo w e r th a n  th e  
c u r re n t m a rk e t ra te . O n th e  voyage  th e  sh ip  
Was severe ly  dam aged b y  m a rin e  r is k s , and  in  
an  a rb i t r a t io n  be tw een th e  ow ners a nd  th e  
A d m ira l ty ,  the  a rb itra to rs  fo u n d  th a t  th e  ow ners 
v^ere b o u n d  b y  th e  fo rm  o f c h a r te r  k n o w n  as 
T . 99, w h ic h  exp re ss ly  th re w  th e  b u rd e n  o f 
m a rin e  r is k s  on  th e  owners. T h e  a rb itra to rs  
w ere o rde red  to  s ta te  a case fo r  th e  o p in io n  o f 
Ihe  c o u r t  on  th e  fo llo w in g  q ues tions  : (a)
W h e th e r th e  A d m ir a l ty  h a d  the  r ig h t  to  e m p lo y  
th e  sh ip  on  a voyage  e a rn in g  f re ig h t  p aya b le
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to  th e  A d m ir a l ty ,  and  w h e th e r th e  c la im a n ts  
w ere e n t it le d  to  rece ive  a n y  and  w h a t e x tra  
p a y m e n t and  co m pe n sa tion  in  respect th e re o f ;
(6) w h e th e r th e  A d m ir a l ty  w ere  lia b le  to  co m 
pensate  th e  ow ners fo r  dam age rece ived  on  th e  
voyage  ; and  (c) w h e th e r m a rin e  r is k s  sh ou ld  be 
deem ed to  be borne  b y  th e  A d m ir a l ty  o r b y  th e  
ow ners. H e ld , (1) th a t  th e  A d m ir a l ty  h a d  a 
r ig h t  to  re q u is it io n  th e  sh ip  u n d e r th e  P ro 
c la m a tio n  in  th e  n a t io n a l em ergency w h ic h  
e x is te d  in  J a n . 1916 a n d  to  e m p lo y  h e r o n  th e  
voyage  in  q u e s tio n , and  th e  ow ners  w ere  n o t 
e n t it le d  to  e x tra  co m pe n sa tion  as th e  fa c t  th a t  
f re ig h t was p aya b le  to  th e  A d m ir a l ty  w as n o t  
m a te r ia l ; (2) th a t  th e re  w as ev idence  to  s u p p o r t 
th e  a rb itra to rs ’ f in d in g  th a t  th e  ow ners  agreed 
to  b ea r th e  m a rin e  r is k s  ; and  (3) th a t  conse
q u e n t ly  th e  A d m ir a l ty  w ere n o t  lia b le  to  co m 
pensate th e  ow ners  fo r  dam age rece ived  o n  th e  
voyage . N a tu re  o f p re ro g a tiv e  r ig h t  a t  tim e s  
o f n a t io n a l em ergency conside red . (D iv is io n a l 
C o u rt. R e a d in g , C .J ., D a r l in g , J . ,  S a lte r, J .)  
C row n  o f L eo n , Owners o f the S team sh ip  v . 
A d m ira lty  Com m issioners  ..............................................  145

3. U n d e rta k in g  to p a y  m arket rate o f  h ire — L im i ta 
tio n  order effect— In d e m n ity — L im ita t io n  o f
F re igh ts  (F re n c h ) P o rts  O rder 1918— In d e m n ity  
A c t 1920 (10 db 11 Geo. 5, c. 48), ss. 1, 2.— A t  th e  
o u tb re a k  o f th e  w a r  w ith  G e rm a n y , in  1914, a 
n u m b e r o f sh ips , B r i t is h  and  n e u tra l,  w ere  in  
th e  B a lt ic  Sea, and  o w in g  to  th e  r is k  o f c a p tu re  
and  d e s tru c tio n  in  a t te m p tin g  to  escape fro m  
th e  B a lt ic  these vessels re m a in e d  th e re . B u t  
a f te r  a t im e  th e  s c a rc ity  o f s h ip p in g  becam e 
g re a te r, and  i t  was dec ided  to  m a ke  e v e ry  e ffo r t 
to  g e t these sh ips o u t o f th e  B a lt ic .  A c c o rd in g ly , 
in  J u ly  1916 th e  B o a rd  o f T ra d e  m ade  a 
genera l o ffe r, w h ic h  was addressed to  th e  B a lt ic  
E xch a ng e  a n d  co m m u n ic a te d  to  th e  p u b lic , as 
an  in d u c e m e n t to  th e  ow ners o f such vessels to  
a t te m p t to  escape, to  th e  e ffe c t th a t  th e  A d m ir 
a lt y  h ad  in fo rm e d  th e  B o a rd  o f T ra d e  th a t  th e y  
w ere  p re p a re d  to  g ua ran tee  th a t  a n y  B r i t is h  
vessel escap ing  fro m  th e  B a lt ic  u p  to  M a rch  
1917 w o u ld  e ith e r  n o t  be re q u is it io n e d , o r i f  
th ro u g h  some spec ia l em ergency th e y  had  to  be 
re q u is it io n e d , th e y  w o u ld  be p a id  m a rk e t ra te s  
and  n o t  B lu e  B o o k  ra te s . T h e  gua ra n te e  was 
to  a p p ly  also to  sh ips  b o u g h t b y  B r i t is h  owners 
fro m  n e u tra ls . T h e  ra te s , k n o w n  as B lu e  B o o k  
ra te s , on  w h ic h  th e  A d m ir a l ty  began to  re q u is i
t io n  sh ips in  A u g . 1914, w ere m u c h  lo w e r th a n  
th e  c u r re n t m a rk e t ra tes . B ., th e  s u p p lia n t, 
w as a sh ip o w n e r, and , re ly in g  on  th e  B o a rd  o f 
T ra d e  gua ra n te e  above  m e n tio n e d , purch a se d  
tw o  sh ips a t p rices  fa r  in  excess o f th e  v a lu e  o f 
such sh ips  i f  th e y  w ere re q u is it io n e d  a t  B lu e  
B o o k  ra te s , and  he to o k  th e  r is k  o f g e t t in g  th e  
sh ips o u t o f th e  B a lt ic .  I n  Feb . 1918 th e  tw o  
sh ips  w ere re q u is it io n e d  on  th e  express te rm s  
th a t  th e  ra te  o f h ire  to  be p a id  s h ou ld  be in  
accordance w ith  th e  u n d e r ta k in g  o f J u ly  1916.
T h e  G o v e rn m e n t, h ow e ve r, o n ly  p a id  th e  s u p 
p lia n t  a t  B lu e  B o o k  ra te s , a nd  th e  s u p p lia n t, 
b y  a  p e t it io n  o f r ig h t ,  c la im e d  th e  d iffe rence  
betw een  th e  B lu e  B o o k  ra tes  p a id  b y  th e  
G o v e rn m e n t and  th e  fu l l  m a rk e t ra te  o f f re ig h t .
T h e  C row n , b y  th e ir  answ er, a d m it te d  th e  
u n d e r ta k in g , b u t  re lie d  on th e  L im i ta t io n  o f 
F re ig h ts  (F re n ch  P o rts )  O rd e r o f th e  5 th  Feb .
1918, and  sa id  th a t  t h a t  O rd e r fix e d  th e  m a rk e t 
ra te  a nd  th a t  th e  s u p p lia n t h a d  been p a id  th e  
f u l l  ra te  a llo w e d  b y  such O rd e r. T h e y  also 
re lie d  on  th e  In d e m n ity  A c t  1920. H e ld , th a t  
th e  L im i ta t io n  o f F re ig h ts  O rd e r d id  n o t f ix  a 
m a rk e t ra te . T h e  m e an in g  o f th e  u n d e r ta k in g  
o f J u ly  1916 was th a t  th e  G o v e rn m e n t w o u ld  
n o t  im pose a ra te  o f th e ir  o w n , b u t  w o u ld  p a y  
w h a t co u ld  be o b ta in e d  in  a free  m a rk e t. H e ld , 
also, th a t  th e  defence o f th e  In d e m n ity  A c t  1920 
fa ile d , and  th a t  th e  s u p p lia n t was e n t it le d  to  be 
p a id  h ire  a t  th e  m a rk e t ra te . (R oche , J .)  
B rooke  v . The K in g  ..........................................................  205

4. Em ergency leg is la tio n — C h a rte r-p a rty— R e q u is it io n  
o f s h ip  by A d m ira lty — C om pensation— C la im  by
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charterers— D ire c t loss— In te rfe rence  w ith  business 
-—I n ju r y  to s h ip — In d e m n ity  A c t  1920 (10 *  11 
Geo 5 c. 48), «. 2, ss. 1 (b), 2 (H i.)  (b) ; schedule, 
p a r t  I I . — B y  sect, 2, sub-sect. 1 (6) o f th e  
in d e m n ity  A c t  1920, a n y  person  n o t  b e in g  th e  
o w n e r o f a s h ip , w ho  has “  in c u rre d  o r susta ined  
a n y  d ire c t loss o r dam age b y  reason o f in t e r 
f a c e  w ith  h is  . . . business . . .

th ro u g h  th e  exercise . . d u r in g  th e  W a r
o f a n y  p re ro g a tiv e  r ig h t  o f H is  M a je s ty  o r  o f a n y  
• • • p o w e r u n d e r a n y  e n a c tm e n t re la t in g  to
th e  defence o f th e  re a lm  . . . sh a ll be e n t it le d
to  p a y m e n t o f c o m pe n sa tion  in  respect o f such loss 
o r dam age .”  B y  sub-sect, 2 (H i.)  (b), i f  th e  
c la im a n t w o u ld  a p a r t  f ro m  th e  A c t  have  n o  lega l 
r ig h t  to  co m pe n sa tion , th e  c o m pe n sa tion  is  to  be 
assessed a cco rd in g  to  th e  p r in c ip le s  set fo r th  in  
p a r t  I I .  o f th e  schedu le  to  th e  A c t.  A  tow age  
a n d  sa lvage co m p a n y  h ire d  th e  use o f a tu g  fo r  the  
purposes o f th e ir  business b y  a c h a r te r-p a r ty  
w h ic h  e n t it le d 'th e m  to  th e  services o f th e  tu g  fo r  
as lo n g  as th e y  pleased w ith  th e  r ig h t  to  te rm in a te  
th e  h ir in g  b y  a fo u rte e n  d a ys ’ n o tic e . D u r in g  th e  
c u rre n c y  o f th e  c h a r te r-p a r ty  th e  tu g  was re q u i
s it io n e d  b y  th e  A d m ira l ty .  H e ld , b y  th e  w ho le  
c o u r t , th a t ,  a p a r t  fro m  th e  In d e m n ity  A c t  1920 
t im  ch a rte re rs  w o u ld  n o t  have  had" a n y  legal’ 
r ig h t  to  co m pe n sa tion . H e ld , b y  B a n kes  and  
W a rr in g to n , L .J J .  (S c ru tto n , L .J .  d isse n tin g ) 
th a t  th e  loss o f th e  average n e t ea rn ings o f th e  tu g  
w h ile  re q u is it io n e d  w as “  a d ire c t loss o r dam age ”  
b y  reason o f th e  in te rfe re n c e  w ith  th e  ch a rte re rs ’ 
business w ith in  sect. 2 (1) (6) o f th e  A c t,  and  th a t  
th e y  w ere e n t it le d  to  co m pe n sa tion , w h ic h  m u s t 
be assessed as d ire c te d  in  p a r t  I I .  o f th e  schedule 
to  th e  A c t.  (C o u rt o f A p p e a l.)  E l l io t t  Steam  
l  vg  C om pany L im ite d  v . S h ip p in g  C on tro lle r . . .  408

Se| n P? f® ’ S ° s\ 37 ’ 38— C arriage  o f Goods, N os. 4, 8, 17, 
ou, do— M a r in e  In s u ra n c e , N o . 13.

Of Tug by Admiralty.

See Salvage, N o . 2.

R E S  J U D I C A T A .
See P rize , N o . 35.

R E S P O N S IB IL IT Y .
See P rize , N o . 3.

“  R E S T IT U T IO  I N  IN T E G R U M  
See P rize , Nos. 8, 17.

R E S T IT U T IO N .
See P riz e , N o . 37.

Claim For, By Neutral Government.

See P rize , N o . 9.

R IG H T  O F  S E A R C H .
See P riz e , N o . 11.

R O C H E , J .
^ a,r r i a9e ° f  Goods, N o . 11— R eq u is it io n , N o . 1—  

M a r in e  In s u ra n c e , N o . 1.

R O U N D  V O Y A G E .
See Seaman.

R O W L A T T , J .
See C arriage  o f  Goods, N os. 4, 6, 13, 2 6 : P ra c li ie  

N o . 6.

R U L E S  A N D  O R D E R S .
Defence of t h e  Realm R e g u l a t io n s , ' beg. 39bbb : 

See C arria ge  o f Goods, N o  3 8 --Marine I n s u r a n c e  
Ac r 1906 (Rules) r. 17 : See M a r in e  In su ra nce , 
S o. 10 O r d e r  in Council of t h e  29t h  Oct. 1914: 

See P riz e , N os. 5, 19 Order in Council of t h e  2nd  
March 1 91 » : See P riz e , N os. 28, 38— Order in 
•c o u n c il  OF THE 11t h  I Iarch, 1915 (R e p r is a ls ) : See 
P r iz e , Nos. 4, 16, 26, 30, 33— Order in Council of 
t h e  16t h  Feb. 1917: See P riz e , N o . 11— Order in

Council of the 5th Feb. 1918 (F re n ch  P o r ts ) : See 
R eq u is it io n , N o . 3— Order in Council of the 18th 
Aug. 1919 (T re a ty  o f Peace) : See P ra c tice , N o  2—
£ RIS t , 9 TOUET R u l e s  1914> O. I . ,  r. 2, O. X I . ,  r. 2,
O. X a \  I . ,  r. 1 : See P riz e , N o . 24.

S A L E .

See P rize , N o . 2— Charter-party, during Currency 
of, See C arnage  o f Goods, N o . 32—Court, by Order 
of: See N ecessaries,' N o . 2— Enemy Owner to 
Neutral Purchaser, by. : See P rize , N o . 16—In 
Transitu : See P rize , N o . 14— Marshal, by. : See 
B o tto m ry— Necessity, by. : See C arriage  o f Goods,

S A L E  O F  G O O D S.
1. Goods to be sh ipped  d u r in g  stated p e rio d —  

D ec la ra tio n  C ance lla tion— A  c o n tra c t fo r  th e  
sale o f p e p p e r a t  se lle rs ’ r is k  u n t i l  d e liv e ry  
re q u ire d  th e  se llers to  dec la re  in  w r it in g  to  th e  
b uye rs  w ith  due d is p a tc h  “  th e  nam e o f th e  
vessel o r  vessels, m a rk s , a n d  f u l l  p a r t ic u la rs ,”  
a n d  c o n t in u e d : “  S h o u ld  th e  vessel o r  vessels, 
w h ic h  m a y  a p p ly  to  th is  c o n tra c t be lo s t be fo re  
d e c la ra tio n , th is  c o n tra c t to  be cance lled  so fa r  
as regards  such lo s t vessel o r  vessels.”  T h e  
c o n tra c t co n ta in e d  a  m a rg in a l n o te , headed  

Loss o f T ra n s h ip m e n t,”  to  th e  fo llo w in g  
e ffe c t : S h o u ld  th e  vessel o r  vessels a n d  th e
goods o r  a n y  p o r t io n  th e re o f be lo s t, th is  co n 
t r a c t  to  be ca nce lled  fo r  th e  w h o le  o r  such 
p o r t io n  ; b u t  s h o u ld  th e  vessel o r  vessels be lo s t 
a nd  th e  goods o r a n y  p o r t io n  th e re o f be tr a n -  
sh ip p e d  to  some o th e r  vessel o r  vessels and  
a rr iv e  on  a c c o u n t o f th e  o r ig in a l im p o r te r ,  th e  
c o n tra c t^  to  s ta n d  good  fo r  th e  w ho le  o r such 
p o r t io n . T h e  p eppe r (w h ic h  u n d e r th e  c o n 
t r a c t  w as to  be sh ip p e d  be tw een  Dee. 1917, a n d  
F e b ., 1918, b y  a  s te a m e r o r steam ers fro m  th e  
E a s t to  L iv e rp o o l)  w as sh ip p e d  on  a s te a m e r 
w h ic h  sa iled  on  th e  21st J a n . 1918 a n d  w as lo s t 
w ith  h e r ca rgo  on  th e  2 6 th  Feb . A  d e c la ra tio n  
in  due  fo rm  w as m ade  o n  th e  2 7 th  M a rc h  1918 
b y  th e  d e fe nd a n ts , a t a t im e  w h e n  th e  loss o f 
th e  vessel w as k n o w n  to  b o th  p a rt ie s , a nd  con- 
ta m e d  a  n o te , in  these te rm s  : "  O w in g  to  th e  
vessel h a v in g  been lo s t b y  e ne m y a c tio n , th is  
c o n tra c t is  n o w  cance lled .”  T h e  p la in t i f fs  
re fused  to  accep t th is  d e c la ra tio n , and  b ro u g h t 
an  a c tio n  fo r  fa ilu re  to  d e liv e r  u n d e r th e  c o n 
t ra c t.  H e ld , t h a t  th e  se llers, h a v in g  sh ip p e d  
th e  goods and  m ade  th e  re q u is ite  d e c la ra tio n  
w ith  due d espa tch , w ere n o t  lia b lo  fo r  n o n 
d e liv e ry  i f  th e  vessel a nd  th e  goods w ere lo s t 
e ith e r  before  o r a f te r  th e  d e c la ra tio n  was m ade 
a nd  th a t  th e  kn ow ledge  o f th e  loss was n o t  
m a te r ia l. T h e  p la in t i f fs ’ a c tio n  th e re fo re  
fa ile d . O ly m p h ia  O il and Cake C om pany  
L im ite d  v . Produce B rokers  C om pany L im ite d  
(12 A sp . M a r. L a w  Cas. 570 ; 13 A sp . M a r. L a w
n o o \  ']■’ 3.93 ; -1}.1 f '  T ’ ReP- 1107 ! (1915) 1 K . B.
243) d is t in g u is h e d  a n d  o n  one p o in t  d o u b te d . 
D e c is io n  o f B a ilh a c h e , J . a ffirm e d . (C o u rt o f 
A p p e a l.)  C la rk  ( tra d in g  as W rig h t,\ C rossley, and  
C o.) v . C ox, M c E w e n , and  Co ..........................................  g

2. Goods^ in  ligh te rs— “  E x  store ” — “  E x  w are 
house ~ T h e  d e fe nd a n ts  agreed to  se ll and  th e  
p la in t i f fs  to  b u y  c e r ta in  cases o f t in n e d  m e a t

ex -s to re  R o t te rd a m .”  T h e  goods h a d  a r r iv e d  
in  R o tte rd a m  some m o n th s  e a r lie r  a nd  h a d  been 
lan d e d  on  th e  q u a y , b u t ,  o w in g  to  g re a t congestion  
a t t i io  p o r t ,  th e y  c o u ld  n o t  be p u t  in to  a w a re 
house, b u t w ere  s to re d  in  l ig h te rs , w here  th e v  
w ere a t  th e  d a te  o f th e  c o n tra c t, and  a f te r 
w ards . H e ld , th a t  th e  goods be ing  in  lig h te rs  
c o M  n o t  p ro p e r ly  be described  as “  ex  s to re ,”  
a n d  th a t  th e  b u ye rs  w ere e n t it le d  to  re p u d ia te  
i t -  e™R r s c t - J u d g m e n t o f B a ilh a ch o , J . (1920)
L K .  B . 329) reversed . (C o u rt o f A p p e a l.)  F is h e r,
Reeves, and  Co. L im ite d  v . A rm o u r  and  Co. 
l im i t e d  ..............................................  g j

3. Sale o f  goods— D e live ry— In te r ru p t io n  o f d is -
r iq h t t0 re ject— Sale o f Goods 

A c t  1893 (56 &  57 V ie t. c. 71), «. 30.— I f  a sh ip  
w h ic h  has begun  to  d ischarge  a p a rce l o f cargo
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th e  p o r t  o f d e liv e ry  leaves th e  p o r t  to  d e liv e r  
o th e r  ca rgo  elsew here be fo re  th e  d ischarge  o f 
th a t  p a rc e l is  co m p le te , h e r a c tio n , in  th e  
absence o f spec ia l s t ip u la t io n s  to  th e  c o n tra ry ,  
is  a b reach  o f th e  c o n tra c t to  d e liv e r, n o tw i th 
s ta n d in g  th a t  she su b se q u e n tly  re tu rn s  and  o ffe rs 
th e  ba lance  o f th e  pa rce l. A lth o u g h  th e  b u y e r  
is  n o t e n t it le d  to  co n tin u o u s  d e liv e ry , y e t  i f  th e  
vessel leaves th e  p o r t  be fo re  th e  w h o le  o f h is  
p a rce l is  d ischa rged  he m a y  re je c t th e  w ho le  
■consignm ent, o r  th e  p a r t  u n d e liv e re d  w h e n  th e  
s h ip  sa iled , as p ro v id e d  b y  sect. 30 o f th e  Sale 
o f Goods A c t  1893. (B a ilh a ch e , J .)  Behrens  
and  Co. L im ite d  v . Produce B ro ke rs ' C om pany  
L im ite d  ..................................................................................  139

C ontract— Sale o f soda ash o n  c . i . f .  term s— V a lid ity  
° f  s h ip p in g  documents tendered as h i l l  o f  la d in g  
and p o lic y  o f insu rance  respectively— B u ye r's  
f ig h t  to re ject— M a r in e  In su ra n ce  A c t  1906 (6 E dw .
7, c. 41), ss. 21, 22, 50 (sub-s. 3), 90.— A  c o n tra c t 
p ro v id e d  fo r  th e  sale o f goods to  be sh ip p e d  fro m  
A m e r ic a n  seaboard  c .i.f . G o th e n b u rg . U n d e r 
th e  c o n tra c t th e  se lle rs te n d e re d , w ith  th e  in vo ice  
fo r  th e  goods, tw o  d ocu m e n ts  p u rp o r t in g  to  be a 
b i l l  o f la d in g  a n d  a p o lic y  o f insu ra n ce  repec- 
t iv e ly .  T h e  m a te r ia l p a r t  o f th e  b i l l  o f la d in g  was 
as fo llo w s  : “  R ece ived  in  a p p a re n t good o rd e r 
a n d  c o n d it io n  fro m  . . . to  be tra n s p o r te d
b y  th e  s te a m sh ip  A n g lia ,  n ow  ly in g  in  . . .  o r  
fa i l in g  s h ip m e n t b y  sa id  s team er in  a n d  u p o n  a 
fo llo w in g  steam er, 280 bags dense soda .”  T h e  
p o lic y  o f insu rance  was rep resen ted  b y  a c e rtif ic a te  
■of insu rance  issued b y  an  A m e ric a n  insu rance  
c o rp o ra tio n , w h ic h , as dec la red  b y  th e  c e rtif ic a te ,

‘ represen ts and  ta ke s  th e  p lace o f th e  p o lic y  a nd  
co nve ys  a ll  th e  r ig h ts  o f th e  o r ig in a l p o lic y  h o ld e r 
• • . as fu l ly  as i f  th e  p ro p e r ty  w as covered  b y
a specia l p o lic y  d ire c t to  th e  h o ld e r o f  th is  c e r t i f i 
c a te .”  H e ld , th a t  th e  b uye rs  w ere e n t it le d  to  
re je c t th e  goods u n d e r th e  c o n tra c t on  th e  g rou n d  
th a t  p ro p e r d ocu m e n ts  had  n o t  been te n d e re d  b y  
th e  se llers. T h e  b i l l  o f la d in g  d id  n o t c o n ta in  an  
a c k n o w le d g m e n t th a t  th e  goods had  been sh ipped  
a n d  was th e re fo re  n o t  a good  b il l  o f la d in g  u n d e r a 
c -i-f. c o n tra c t ; no  d o c u m e n t o f insu rance  is  good 
te n d e r in  E n g la n d  u n d e r a c .i.f . c o n tra c t unless 
the re  is  an  a c tu a l p o lic y  w h ic h  com p lies  w ith  th e  
P ro v is io n s  o f th e  M a rin e  In s u ra n c e  A c t  1906. 
(C o u rt o f A p p e a l.)  D ia m o n d  A lk a l i  E x p o rt  
C orp o ra tion  v . H . B o u rg e o is ............................................ 455

S A L V A G E .
** P ro p e rty  o f  sovereign State— S h ip  emplgyed by 

sovereign State in  o rd in a ry  commerce— A rre s t—  
Im m u n ity .— A  sovere ign  S ta te  m a y  n o t  be im 
p leaded  in  th e  c o u rts  o f th is  c o u n try ,  e ith e r  b y  
a s u it  i n  personam  o r  b y  a s u it  i n  rem , n o tw i th 
s ta n d in g  th a t  th e  p ro p e r ty  is  b e in g  used a t th e  
t im e  o f a rre s t fo r  th e  purpose  o f o rd in a ry  tra d in g ,, 
a n d  is  n o t  be ing  e m p lo ye d  on  p u b lic  n a t io n a l 
se rvice . D ec is ion  o f H i l l ,  J . ( i n j r a ) a ffirm e d , 
th e  C o u r t o f A p p e a l ta k in g  th e  v ie w  th a t  th e y  
'vere b o u n d  to  fo llo w  th e  dec is ion  in  The P arlem ent 
Beige  (4 A sp . M a r. L a w  Cas. 234). (C o u rt o f 
A p p e a l.)  The P o rto  A le x a n d re ,....................................  1

^ re(i u ^sBioned by A d m ira lty — Dem ise o f tug to
C row n— “  S h ip  belonging to H is  M a je s ty  " — R ig h t 
° f  A d m ira lty  to salvage rem une ra tion— M e rcha n t 
S h ip p in g  A c t  1894 (57 dc 58 V ie t. c. 60), s. 557—  
M erchan t S h ip p in g  (Salvage ) A c t 1916 (6 &  7 Qeo. 5, 
c:  41), s. 1.— W here  a tu g  is  re q u is it io n e d  b y  the  
A d m ira l ty  upon  te rm s  w h ic h  a m o u n t to  a dem ise 
° f  th e  tu g  to  th e  A d m ira l ty ,  th e  la t te r  a nd  n o t 
th e  ow ners  o f th e  tu g  are e n t it le d  to  sa lvage 
R em uneration  s u b se q u e n tly  earned  b y  th e  tu g .
B.y sect. 557, sub-sect. 1, o f th e  M e rc h a n t S h ip - 
Pl f ig  A c t  1894, “  W he re  sa lvage services are 
rende red  b y  a n y  sh ip  b e lo n g in g  to  H is  M a je s ty  
° r  b y  th e  co m m an d e r o r c rew  th e re o f, no  c la im  
sha ll be a llo w e d  fo r  a n y  loss, dam age, o r r is k  
caused to  th e  sh ip  o r h e r s to res, ta c k le , o r  fu rn i-  
tU ro • . . o r  fo r  a ny  o th e r  expense o r loss
su sta ined  b y  H is  M a je s ty  b y  reason o f th a t  
se rv ice . . . B y  sect. 1 o f th e  M e rc h a n t
^ h ip p in g  (S a lvage) A c t  1916, “  W he re  sa lvage

PAGE
services are rende red  b y  a n y  sh ip  b e lo n g in g  to  
H is  M a je s ty , a nd  th a t  sh ip  is a  s h ip  s p e c ia lly  
e q u ip p e d  w ith  sa lvage p la n t,  o r  is  a tu g , th e  
A d m ir a l ty  sh a ll, n o tw ith s ta n d in g  a n y th in g  c o n 
ta in e d  in  sect. 557 o f th e  M e rc h a n t S h ip p in g  A c t  
1894, be e n t it le d  to  c la im  sa lvage  o n  b e h a lf o f 
H is  M a je s ty  fo r  such se rvices, and  sh a ll have  th e  
same r ig h ts  and  rem edies as i f  th e  sh ip  re n d e rin g  
such services d id  n o t  be long  to  H is  M a je s ty .”
A  tu g  b e lo n g in g  to  th e  a p p e lla n ts  w as re q u is i
t io n e d  b y  th e  A d m ir a l ty  u p o n  te rm s  w h ic h  
a m o u n te d  to  a  dem ise o f th e  tu g  to  th e  A d m ir 
a lt y ,  th e  tu g  rende red  sa lvage services to  a n o th e r 
vessel, a nd  th e  A d m ir a l ty  C om m iss ioners c la im e d  
a d e c la ra tio n  th a t  th e y  w ere e n t it le d  to  th e  
re m u n e ra tio n  so earned. H e ld , th a t  th e  tu g  was 
a  “  sh ip  b e lo n g in g  to  H is  M a je s ty  ”  w ith in  th e  
m e an in g  o f sect. 1 o f th e  M e rc h a n t S h ip p in g  
(S a lvage) A c t  1916, a n d  th e re fo re  th e  A d m ir a l ty  
C om m iss ioners a n d  n o t  th e  ow ners  o f th e  tu g  
w ere e n t it le d  to  c la im  th e  sa lvage  m oneys. 
D ec is ion  o f th e  C o u rt o f A p p e a l ( re p o rte d  14 A sp .
M a r. L a w  Cas. 3 94 ;  120 L . T . R ep . 137 ; (1919)
1 K .  B . 299) a ffirm e d . (H ouse  o f L o rd s .)  Page 
and  others v . A d m ira lty  Com m issioners ; E l l io t t  
Steam T u g  C om pany  v . S am e ....................................... 81

3. S h ip  belonging to H is  M a je s ty  and  spec ia lly
equipped w ith  salvage p la n t— M e rch a n t S h ip p in g  
A c t  1894 (57 db 58 Viet. c. 60), 5. 577 (1)—  
M e rch a n t S h ip p in g  (Salvage) A c t 1916 (6 dc 7 
Qeo. 5, c. 41), s. 1.— The A d m ira l ty ,  ow ners  o f a 
sh ip  f i t te d  w ith  a w ire less in s ta l la t io n , a p o w e rfu l 
s e a rc h lig h t, g ra p p lin g  ropes, a nd  o th e r  sa lvage 
gear a n d  sp e c ia lly  c o n s tru c te d  fo r  la y in g  and  
re p a ir in g  su b m a rin e  te le g ra p h  cables, c la im e d  
sa lvage in  respect o f h e r services. H e ld , th a t  
th e  sh ip  was n o t  “  sp e c ia lly  e q u ip p e d  w ith  
sa lvage p la n t  ”  w ith in  th e  m e an in g  o f th e  
M e rc h a n t S h ip p in g  (Sa lvage) A c t  1916, s. 1, and  
th a t  th e  c la im  o f th e  A d m ira l ty  w as, th e re fo re , 
b a rre d  b y  sect. 557 (1) o f th e  M e rc h a n t S h ip p in g  
A c t  1894. ( H i l l ,  J .)  The M o rg a n a ........................  160

4. B enefit a r is in g  f ro m  the services— N o  p e cu n ia ry  
benefit to the owner— Request services— T u g  and  tow  
— L ife  salvage cla im ed by tug .— A  steam er, w h ils t  
be ing  to w e d  in  th e  M ersey, was dam aged  b y  
c o llis io n  w ith  a n o th e r vessel, fo r  w h ic h  th e  o th e r 
vessel was s u b se q u e n tly  he ld  to  be a lone to  b lam e.
T h e  m a s te r o f th e  steam er, w h ic h  w as s in k in g  
ra p id ly ,  asked th e  tu g , w h ic h  had  been to w in g  a t 
th e  t im e  o f th e  c o llis io n , to  to w  h is  vessel in  shore.
T h e  tu g  e nd eavou red  to  do  so, b u t  th e  s team er 
g ro u n d e d  on th e  P lu c k in g to n  B a n k , a t some d is 
tance  fro m  th e  shore. I n  th is  p o s it io n  she becam e 
a c o n s tru c tiv e  to ta l  loss. Some o f h e r ca rgo  w as, 
how eve r, recove red , and  a  s u b s ta n t ia l sum  
re m a in e d  in  th e  hands o f th e  ca rgo  ow ners  a fte r  
th e  expenses o f re co ve ry  h a d  been m e t. A t  th e  
t r ia l  i t  appeared  th a t ,  had  th e  services n eve r been 
rende red  b y  th e  tu g , ca rgo  o f n o  less n e t va lu e  
w o u ld  have  been recovered  th a n  w as, u n d e r th e  
c ircum stan ce s , re s to red  to  th e  ca rgo  owners. 
H e ld , th a t  since th e  cargo h a d  s t i l l  to  be saved in  
th e  p o s it io n  in  w h ic h  th e  tu g  le f t  i t ,  a n d  as i t  was 
th e n  w o r th  n o  m ore  th a n  i t  w o u ld  have  been i f  th e  
tu g  had  done n o th in g , no  sa lvage se rv ice  h a d  been 
rende red , a nd  th e  tu g  was e n t it le d  to  no  a w a rd . 
H e ld , on th e  fa c ts , th a t  th e  requested  services had  
n o t been p e rfo rm e d , a n d  th a t  th e  liv e s  o f th e  
s te a m e r’s c rew  w ere in  no  danger. Semble, i f  
th e  liv e s  o f th e  c rew  h ad  been in  dan g e r, an 
engaged tu g , in  ta k in g  th e  c rew  o ff th e  s team er 
w h ic h  she is  to w in g , is  n o t  a c tin g  o u ts id e  th e  scope 
o f h e r tow age  c o n tra c t in  such a m a n n e r as to  earn 
a sa lvage a w a rd . T h e  a c tio n  th e re fo re  fa ile d .
( H i l l ,  J .)  The T a rb e r t ......................................... .. 423

5. K in g 's  s h ip — S h ip 's  agent— Salvage c la im  by the 
sh ip 's  officers and  crew— In s tru c tio n s  to agent to 
prosecute the c la im — Settlem ent— A u th o r ity  o f the 
agent— N a v a 1 A gency and  D is t r ib u t io n  A c t  1864 
(26 db 27 V ie t, c .116). T h e  a u th o r i ty  o f an  age n t 
fo r  th e  o fficers and  crew  o f a K in g ’s sh ip , u n d e r 
th e  N a v a l A g e ncy  A c t  1864 (26 &  27 V ie t .  c. 116) 
is  n o t w id e r  th a n  th a t  o f a s o lic ito r , a n d  does n o t
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th e re fo re  e x te n d  to  th e  s e ttle m e n t o f c la im s  b y  
th e  s h ip ’ s o ffice rs  a n d  crew  w ith o u t  th e ir  express 
a u th o r i ty .  T h u s  a s h ip ’s a ge n t w ho  se ttles  a 
c la im  b y  th e  o ffice rs  a n d  crew  o f a K in g ’ s sh ip  
fo r  sa lvage re w a rd  w ith o u t  th e  consen t, express 
o r im p lie d , o f th e  c o m m a n d in g  o ffice r, is  l ia b le  in  
dam ages to  th e  e x te n t o f th e  a w a rd  w h ic h  th e  
o fficers a n d  c rew  w o u ld  have  rece ived  i f  th e  sa lvage 
c la im  had  been d u ly  p rose cu te d , less th e  a m o u n t 
rece ived  u n d e r th e  te rm s  o f s e ttle m e n t. The  agent 
has no  a u th o r i ty  to  s e ttle  th e  c la im s  o f th e  officers 
(o th e r  th a n  th e  c o m m en d ing  o ffice r) a nd  crew  
w ith o u t  th e ir  in s tru c t io n s  w he n  th e  c o m m a n d in g  
o ffic e r has been g iv in g  in s tru c t io n s  o n  th e ir  
b e h a lf as w e ll as h is  o w n , n o tw ith s ta n d in g  th a t  
th e  co m m a n d in g  o ffice r ta ke s  an  exagge ra ted  
v ie w  o f th e ir  c la im s . ( H i l l ,  J .)  The H e rm io n e . .  493 

See P ra c tice , K o . 1.

S A L V A G E  C O N T R A C T O R .
See C o llis io n , N o . 15.

S E A M A N .
1. W orkm en's C om pensation— Seaman— R ound  voy- 

age A cc ide n t —  P a r t ia l  in c a p a c ity — R e jo in in g  
s h ip  w h ile  on  u n fin ish e d  voyage— Subsequent 
desertion d u r in g  voyage— “  L ia b i l i t y  ”  to m a in ta in  
seam an C la im  to im m ed ia te  com pensation—  
M e rc h a n t S h ip p in g  A c t 1906 (6 E d w . 7, c. 48), s. 34 
(1 )— W orkm en’s C om pensation  A c t  1906 (6 E d w . 7, 
c. 58), s. 7 (1) (e).— T h e  re spo n d en t, a M o ha m m e 
d a n  seam an, was engaged b y  th e  a p p e lla n ts  fo r  a 
ro u n d  voyage  fro m  B o m b a y  to  th e  U n ite d  K in g ,  
d o m  a nd  b a c k  to  B o m b a y  w ith in  a ye ar. O n  th e  
voyage  he m e t w ith  a  ra th e r  severe a cc id e n t to  
h is  r ig h t  h a n d . H e  was tre a te d  in  h o s p ita l a t 
M a rse illes , and  th e n  b ro u g h t b y  th e  a pp e lla n ts  
m  one o f th e ir  steam ers ta  L iv e rp o o l and  thence  
b y  t r a in  to  G lasgow , w here  he re jo in e d  th e  sh ip . 
S h o r t ly  a fte rw a rd s  he deserted . T h e  W o rk m e n ^  
C om pensa tion  A c t  1906 p ro v id e s  b y  sect. 7 (1) (e) :
“  T h e  w e e k ly  p a y m e n t sh a ll n o t be p ay a b le  in  
respect o f  th e  p e r io d  d u r in g  w h ic h  th e  o w n e r o f 
th e  s h ip  is  u n d e r th e  M e rc h a n t S h ip p in g  A c t  1894 
as am ended  b y  a n y  subsequen t e n a c tm e n t o r 
o th e rw ise  lia b le  to  d e fra y  th e  expenses o f m a in te n 
ance o f th e  in ju re d  seam an, o r a p p re n tic e .”  H e ld  
(L o rd  S u m ne r d isse n tin g ), th a t  w he n  th e  seam an 
deserted , th e  l ia b i l i t y  o f th e  sh ipow ne rs , u n d e r 
sect. 34 o f th e  M e rc h a n t S h ip p in g  A c t  1906 to  
m a in ta in  h im , ceased and  th e  seam an was th e n  
e n t it le d  to  p u t  fo rw a rd  h is  c la im  fo r  com pe n sa tion  
u n d e r th e  W o rk m e n ’s C om p e n sa tio n  A c t  1906. 
J u d g m e n t o f th e  C o u rt o f Session a ffirm e d . 
(H ouse  o f L o rd s .)  A n ch o r L in e  L im ite d  v  
M o h a d ..............................................  ’
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S H IP ’S A G E N T .

See Salvage , N o . 5.

S H IP P IN G  A G E N T S .
See C arriage  o f Goods, N03. 6, 13.

S H IP P IN G  C A S U A L T IE S  A N D  A P P E A L S  A N D  
R E H E A R IN G  R U L E S , 1907, rr. 22, 3, 12.

See C anada , N o . 2.

S H IP P IN G  C O N T R O L L E R . 
See P ra c tice , N o . 6.

S H O R T  D E L IV E R Y .
See C arriage  o f  Goods, N o . 18.

S H O R T  S L IP S .
See M a r in e  In su ra nce , N o . 14.

S IG N A L S .
See C o llis io n , N o . 12.

S IG N A L S  (FO G ).
See C o llis io n , N o . 10.

S O D A  A S H .
See Sale o f Goods, N o . 4.

S O L IC IT O R .
Security for Costs of, See P rize , N o . 28— Under

taking to Provide Bail, See P ractice , N o . 8.

S O V E R E IG N  S T A T E .
See Salvage, N o . 1.

S P A N IS H  L A W .
See C arriage  o f  Goods, N o . 3.

S P E E D  ( IN  F O G ).
See C o llis io n , N o . 10.

S T A T U T E S .
I.—Imperial.

1774.

14 G e o . 3, c. 48 ( L if e  A s s u r a n c e ). 

See M a r in e  In su ra nce , N o . 14. 

1831.

1 <fe 2 W i l l . 4, c. 58 ( I n t e r p l e a d e r ). 

See P ractice , N o. 10.

S E A W O R T H IN E S S .
See L im ita t io n  o f  L ia b i l i ty ,  N o . 6.

S E C U R IT IE S .
See P rize , N o . 4.

S E IZ U R E .
See P rize , N o . 4.

1860.

23 &  24 V ic t . c. 127 (S o l ic it o r s ), s . 28.
See P r iz e , N o . 28.

1861.

24 V ic t . c . 10 (A d m ir a l t y  Co u r t ), s . 6.

See C arriage  o f  Goods, N o . 15.
1864.

S E L L IN G  A G E N T .
See P r iz e , N o . 5.

S E P A R A T E  R E P R E S E N T A T IO N  O F  M A S T E R  A N D  
C R E W .

See P ractice , N o . 1.

S E T -O F F .
See C harg ing  Order.

S H E R IF F .
See B o ttom ry .

S H IP P E R .
ÂGENT OF THE Consignee, See C arriage  o f  Goods, No. „ Undertaking by, to Indemnify Master, See 

C arnage  o f Goods, N o . 20.

27 &  28 Vict. c . 25 (Naval P r iz e ), s. 34.

See P rize , N o . 34 ; Se c t . 42 : See P riz e , Nos. 29, 38. 

27 &  28 V ic t . c . 116 (N a v a l  A g e n c y  a n d  D is t r ib u t io n ). 

See Salvage, N o . 5.

1867.

30 &  31 Vict. c. 3 (British North America), ss. 91, 92.
See C anada, N o . 1.

1873.

36 &  37 Vict. c. 36 (Judicature), s. 25 (11).

See P ractice , N o . 10.

1889.

52 &  53 Vict. c . 49 (Arbitration).

Sect. 7 : See A rb it ra t io n ,  N os. 2, 3 ; Sect. 19 : See 
A rb it ra t io n ,  N o . 3.
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53 &  54 V ic t . c. 77 (C o l o n ia l  Co u r t s  of  A d m ir a l t y ), 
s. 2, s u b -s. 2.

See C arriage  o f  Goods, N o . 15.

1893.

56 &  57 V ic t . c. 51 (P u b l ic  A u t h o r it ie s  P r o t e c t io n ). 

See P u b lic  A u th o r it ie s  P ro tec tion  A c t  1893.
56 &  57 V ic t . c. 71 (Sa l e  o f  G o o d s ), s. 30.

See Sale o f Goods, N o . 3.

1894.

57 &  58 V ic t . c . 60 (M e r c h a n t  Sh ip p in g ).
Se c t . 1 : See P ractice , N o . 1 0 ; Se c t . 11 : See P ra c tice , 

N o. 10 ; Se c t . 64 : See P ra c tice , N o . 10 ; Se c t . 470 : 
See C anada, N o . 2 ; Se c t s . 503, 504 : See L im ita t io n  
o f L ia b i l i ty ,  N os. 1, 2, 4, 5, 6, 7, 9, 10, 11 ; Se c t . 508 : 
See L im ita t io n  o f L ia b i l i ty ,  N o . 7 ; Se c t . 557 : See 
Salvage, N o . 2 ;  Se c t . 577 ( 1 ) :  See Salvage, N o . 3 ;  
Se c t . 695 : See P ractice , N o . 10 ; Se c t . 741 : See P ra c 
tice, N o . 10 ; Se c t . 742 : See L im ita t io n  o f L ia b i l i ty ,  
N o . 7.

1898.
51 &  62 V ic t . c . 44 (M e r c h a n t  Sh ip p in g  L ia b il it y  

of Sh ip o w n e r s ), s . 1.

See L im ita t io n  o f L ia b i l i ty ,  N o . 7.

1900.
53 «fe 64 V ic t . c . 32 (M e r c h a n t  Sh ip p in g , L ia b il it y  of 

Sh ip o w n e r s  a n d  o t h e r s ).
Sects. 1, 3 : See L im ita t io n  o f L ia b i l i ty ,  N os. 5, 11 ; 

Sect. 2 : See L im ita t io n  o f L ia b i l i ty ,  N o . 3.

p a g e

1908.

7 &  8 E d w . 7, c . 65 (Ca n a d a  Sh ip p in g ), s. 36. 

See C anada, N o . 2.

1914.

4 &  5 Geo. 5, c. 48 (Ca n a d a  Sh ip p in g ), ss. 1, 2, 3.

See C anada, N o . 1.

Fij i.
1906.

Ordinance N o . X I V . ,  s. 4.

See C arriage  o f Goods, N o . 22.

S T A T U T E S  O F  L IM IT A T IO N S .
See L im ita t io n  o f L ia b i l i ty ,  N o . 2.

S T O W A W A Y .
See P rize , N o . 1.

S T R A N D IN G .
See C arriage  o f Goods; N o. 16.

S T R IK E .
See C arriage  o f  Goods. N o . 38.

S T R IK E  O F  R A IL W A Y  E M P L O Y E E S .
See C arriage  o f  Goods, N o . 5.

S U S P E N S IO N  O F  M A S T E R  M A R IN E R ’S 
C E R T IF IC A T E .

See C anada, N o . 2.

1906.

6 E d w . 7, c . 41 (M a r in e  I n s u r a n c e ).

Se c t . 1 ( 1 ) :  See M a r in e  In su ra nce , N o . 6 ; Sect. 4 : 
oee M a r in e  In su ra n ce , N os. 5, 14; Sect. 18 : See M a r in e  
In s u ra n c e , N os. 6, 8 ; Sect. 19 : See M a r in e  In su ra nce , 
*J0 - 6 ; Sects. 21, 22, 50 (3), 90 : See Sale o f Goods, 
-No* 4 ; Sects. 55 (2) (a) 78 (4 ), sched. I ,  r. 17 : See 
M a r in e  In s u ra n c e , N o . 10.

6 E d w . 7, c 48 (M e r c h a n t  Sh ip p in g ).
Sect. 34 (1) : See Seam an  ; Sect. 80 : See P ractice , N o . 10 

oEct. 85, Sched. 2 : See L im ita t io n  o f L ia b i l i ty ,  N o . 7.

5 E d w . 7, c. 58 (W o r k m e n ’s Co m p e n s a t io n ), s. 7 (1 ) (e).

See Seaman.

1911.
&  2 Geo. 5, c. 57 (Maritime Conventions).

1 : See C o llis io n , N os. 2, 8, 11, 17 ; Se c t . 3 : See 
[c o llis io n , N o . 8 ;  Se c t . 8 :  See C o llis io n , N o . 18—  
p ra c tice , N os. 2, 3, 7 — L im ita t io n  o f  L ia b i l i ty ,  N o  2.

1916.
&  7 G e o . 5, c. 41 (M e r c h a n t  Sh ip p in g  Sa l v a g e ), s . 1. 

See Salvage , N os. 2, 3.

1918.
8 &  9 Geo. 5, c. 30 (N a v a l  Prize).

See P riz e , N os. 26, 39— N a v a l P rize  T r ib u n a l.

&  9 G e o . 5, c . 69 (T e r m in a t io n  oe t h e  P r e s e n t  W a r  
(D e f in it io n ).

See M a r in e  In su ra nce , N o . 1.

1920.
10 &  11 G e o . 5, c. 48 ( I n d e m n it y ), 

ots . 1, 2 : See C arriage  o f Goods, N o . 35— R equ is ition  
° -  3 ; Se c t . 2 : See C arriage  o f  Goods, N o . 38— 

R e q u is it io n , N o . 3 ;  Se c t . 2 ss. (1 ) (6), 12) ( i i i )  (b), 
a r t  2, Sc h e d . : See R e q u is it io n  4.

I I . — Co l o n ie s .

Ca n a d a .

R 1906.
k v is e d  St a t u t e s  o f  Ca n a d a  (Ca n a d a  Sh ip p in g  

A c t ), s . 123.

See C anada, N o . 1.

S U S P IC IO N .
See P r iz e , N o . 13.

S U P R E M E  C O U R T  R U L E S .
O r d e r  X X . ,  r . 24 : See L im ita t io n  o f L ia b i l i ty ,  N o . 8 ; 

O r d e r  V I I I . ,  r . 1 : See P ra c t ic e ,H o .  7.

S U P R E M E  C O U R T  F U N D  R U L E S ,1915,

RR. 73 74. 74 (a).

See P rize , N o . 24.

T E N D E R .
See P ra c tice , N o . 1.

T E R M IN A T IO N  O F  A D V E N T U R E .
See C arriage  o f Goods, N o . 24.

T E R M IN A T IO N  O F  H IR E .
See C arriage  o f Goods, N o . 4

T E R R IT O R IA L  R IG H T S .
See P riz e , N o . 6.

T E R R IT O R IA L  W A T E R S .
See P riz e , N os. 6, 8, 37.

T H IR D - P A R T Y  P R O C E D U R E .
See P rize , N o . 32.

“ T H R O U G H ”  B I L L  O F  L A D IN G .
See C arriage  o f  Goods, N os. 23, 33.

T IM B E R , E X P E N S E  O F  U N L O A D IN G ,
See C arriage  o f Goods, N os. 10, 30.

T IM E  F I X E D  B Y  C H A R T E R -P A R T Y .
See C arriage  o f Goods, N o . 11.

T IM E  P O L IC Y .
See M a r in e  In su ra n ce , N o . 9.

T I T L E  O F  A  N E U T R A L  P U R C H A S E R .
See P riz e , N o . 14.

T O T A L  LO SS.
1 See C arriage  o f Goods, N o . 24— M a r in e  In s u ra n c e , N o . 1.
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T O W A G E  C O N T R A C T .

See C o llis io n , N o . 5.

T R A N S H IP M E N T .
See C arriage  o f  Goods, N o . 33.

T R E A T Y  O F  V E R S A IL L E S .
P a r t  V i i i ., a n n e x  I I I . ,  a r t . 1,— See P riz e , N o . 38—  

A r t s . 296, 297 : See P rizes , N os. 16, 36, 37— P ractice , 
N o . 2— A r t s . 297, 440 : See P riz e , N os. 9, 37— M a r in e  
In s u ra n c e , N o . L

T U G  A N D  T O W .
C on tra c t f o r  towage— Loss o f tow— Negligence—  

E xcep tions  clause— “  D e fa u lt o f  the steam tug- 
ow ner ” -— Tug -ow ne r not send ing  assistance to tow  
w h ile  in  danger— L ia b i l i t y  o f  tug -ow ner.— The  
d e fe n d a n t c o n tra c te d  to  to w  th e  p la in t i f fs ’ m o to r-  
schoone r C ap P a lo s  on  a ro u n d  vo yag e . The  
c o n tra c t c o n ta in e d  an  e x ce p tio n s  c lause, w h ic h  
re lie v e d  th e  d e fe n d a n t f ro m  l ia b i l i t y  fo r  “  th e  acts, 
n e g le c t, o r  d e fa u lt  o f th e  m aste rs , p ilo ts , o r  crews 
o f  th e  s te a m  tu g s , o r  o f c o n s u ltin g  eng ineers, sh ip s ’ 
husbands, o r  o th e r  persons in  h is  e m p lo y m e n t 
- . . o r  fo r  a n y  dam age o r loss th a t  m a y  arise 
to  a n y  vessel o r  c ra f t  be ing  to w e d , o r  a b o u t to  be 
to w e d , o r h a v in g  been to w e d , . . . th ro u g h  
c o ll is io n  o r  o th e rw ise , w h e th e r such dam age arise 
f ro m  o r be occasioned b y  a n y  a c c id e n t o r b y  
a n y  om iss io n , b reach  o f d u ty ,  m ism an a g em e n t, 
neg ligence, o r d e fa u lt o f th e  steam  tu g -o w n e r, o r 
a n y  o f h is  se rva n ts  o r em ployees, o r b y  a n y  d e fe c t 
o r  im p e rfe c tio n s  in  th e  s te a m  tu g s . . . .”  The  
to w ag e  c o n tra c t was c a rr ie d  o u t w ith  in te r ru p t io n s  
u n t i l  th e  2 4 th  O c t. 1919 th e  tu g s  le f t  th e  to w  
a t  a n ch o r in  a p o s it io n  o f some dange r. T h e  
d e fe n d a n t k n e w  o f th e  dan g e r, a n d  o rde re d  a  tu g  
to  go to  th e  assistance o f th e  C ap P a los , b u t  
c o u n te rm a n d e d  th e  o rd e r u p o n  th e  g ro u n d  th a t  
assistance w as b e in g  se n t b y  th e  Sa lvage A ssoc ia 
t io n .  N o  assistance reached  th e  C ap P a los , and  
o n  th e  2 6 th  O ct. she was d r iv e n  on th e  ro cks  and  
becam e a c o n s tru c tiv e  to ta l  loss. H e ld , th a t  th e  
e x ce p tio n s  d id  n o t  p ro te c t th e  d e fe n d a n t fro m  
l ia b i l i t y ,  as th e y  w ere l im ite d  to  a t im e  w he n  
th e  d e fe n d a n t w as d o in g , o r o m it t in g  to  d o , some- 
th in g  in  th e  a c tu a l p e rfo rm a n ce  o f th e  c o n tra c t 
a nd  d id  n o t  a p p ly  to  a t im e  w he n  he had  ceased, 
even  th o u g h  te m p o ra r i ly ,  to  do  a n y th in g  a t  a l l ’ 
a nd  h a d  u n ju s t i f ia b ly  le f t  th e  p e rfo rm a n ce  o f h is  
c o n tra c tu a l d u tie s  to  o the rs . D ec is ion  o f H i l l ,  J . 
reversed . (C o u rt o f A p p e a l.)  The C ap  P a lo s ' 403 

See C o llis io n , N o . 5— L im ita t io n  o f L ia b i l i ty ,  N os 5 
7, 19. * ’

T Y N E  B Y -L A W S  N o s . 18 A N D  39.
See C o llis io n , N o . 3.

U N A S C E R T A IN E D  C A U S E  O F  LO S S .
See M a r in e  In su ra n ce , N o . 2.

U N C O N D IT IO N A L  A P P E A R A N C E  T O  W R IT ,
W H E T H E R  W A IV E R .

See P ra c tice , N o . 4.

U N D E R W R IT E R S .
See L im ita t io n  o f  L ia b i l i t y ,  N o . 8.

U N D IS C L O S E D  R IS K .
See M a r in e  In s u ra n c e , N o . 5.

U N L IQ U ID A T E D  C L A IM S .
See L im ita t io n  o f L ia b i l i t y ,  N o . 4.

U N N E U T R A L  S E R V IC E .
See P riz e  C ou rt, N o . 1.

U N R E P A IR E D  D A M A G E .
See M a r in e  In su ra n ce , N o . 7.

U N S E A W O R T H IN E S S .
See C arriage  o f  Goods, N o . 34

PAG E
U S A G E  (D E C K  C A R G O ).

See M a r in e  In su ra n ce , N o . 10.

U S U A L  T E R M S .
See C arriage  o f Goods, N o . 13.

W A G E S .
See Necessaries, N o . 2.

W A IV E R .
See M a r in e  In s u ra n c e , N o . 8.

W A R L IK E  O P E R A T IO N S .
See M a r in e  In su ra nce , N o . 4.

W A R  R IS K S .
See M a r in e  In su ra n ce , N os. 2, 3, 4, 7, 11, 13— C arriage  

o f Goods, N os. 16, 30.

W A R S H IP .
See M a r in e  In s u ra n c e , N o . 3.

W H IS T L E  S IG N A L S .
See C o llis io n , N o . 11.

W IT N E S S E S . D E T E N T IO N  O F ,
See P ra c tice , N os. 5, 9.

W O R D S .
“  A c c id e n t  ”  (C h a r te r-p a rty , T . 99).

See C arriage  o f Goods, N o . 17.

“  A c c id e n t s  B e y o n d  Ch a r t e r e r s ’ Co n t r o l .”
See C arriage  o f  Goods, N o . 2.

‘ A c c id e n t  P r e v e n t in g  t h e  W o r k in g  of the 
St e a m e r .”

See C arriage  o f Goods, N o . 7.
“  A c t u a l  F a u l t  o r  P r iv it y  ”  (M e rc h a n t S h ip p in g  A c t  

1894, s. 503).
See L im ita t io n  o f L ia b i l i ty ,  N o . 6.

“  A l o n g s id e  a s  Cu s t o m a r y .”

See C arriage  o f  Goods, N o . 31.

“  A l w a y s  A f l o a t .”

See C arriage  o f Goods, N o . 31.
“  A r r iv e d  Sh ip .”

See C arriage  o f Goods, N o . 11.

“  A s  A g e n t s  ”  (C h a rte r-p a rty ) .
See C arriage  o f Goods, N o . 2,9.

“  A s  Cu s t o m a r y .”
See C arriage  o f Goods, N o . 11, 31.

“  A s  O w n e r s  o f  Sh ip  a n d  H e r  Ca r g o  ”  ( W r i t  o f 
S um m ons).

See L im ita t io n  o f  D ia b il i ty ,  N o . 8.

“  Ca r g o  to  b e  t a k e n  f r o m  a l o n g s id e  a t  Ch a r t e r e r s ’ 
E x p e n s e  a s  Cu s t o m a r y  ”  (C h a r te r-p a rty ) .

See C arriage  o f Goods, N o . 31.

Ca r r y in g  a b o u t  600 T o ns  D e a d  W e ig h t  w it h o u t  
G u a r a n t e e .”

See C arriage  o f  Goods, N o . 12.

“  Ca s u a l t y  ”  (M a r. In s . A c t  1906).

See M a r in e  In su ra nce , N o . 10.

“  Cl a im s  ”  (L im ita t io n  S u it) .

See L im ita t io n  o f  L ia b i l i ty ,  N o . 10.

“  Co n s e q u e n c e  of H o s t il it ie s  or W a r l ik e  O p e r a 
t io n s  ”  (C h a r te r-p a rty , T . 99).

See C arriage  o f Goods, Nos. 16, 30— M a r in e  In su ra nce , 
N os. 11, 13.

D e f a u l t  o f  St e a m  T u g  O w n e r  ”  (Tow age  c o n tra c t) .
See T u g  and  Tow .

“  E r r o r  A r is in g  f r o m  a n y  A c c id e n t a l  Sl ip  
o r  O m is s io n  ”  (A r b it r a t io n  A c t) .

See A rb it ra t io n ,  N o . 2.
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“  Et cetera ”  (C h a r te r-p a rty ) .

See C arriage  o f  Goods, N o . 37.

“  E x p e c t e d  r e a d y  to  l o a d  l a t e  Se p t e m b e r  ”
(Ch a r t  e r - p a r t y ).

See C arriage  o f Goods, N o . 36.

“  E x  St o r e , ”  “  E x  W a r e h o u s e  ”  (C o n tra c t) .
See S ale o f  Goods, N o . 2.

“  F ir e  . . . a l w a y s  M u t u a l l y  E x c e p t e d  ”
(C h a r te r-p a rty ) .

See C arriage  o f  Goods, N o . 25.

“  G o o d  a n d  Sa f e  P o r t  ”  (C h a rte r-p a rty ) .
See C arriage  o f  Goods, N o . 19.

G o v e r n m e n t  Sh i p ”  (O rd e r in  C ou n c il, 2 9 th  S ep t 
1917,.)

See P ra c tice , N o . 10.

H is  M a j e s t y  r e p r e s e n t e d  b y  Sh ip p in g  Co n t r o l l e r  ”  
(S h ip ’s R eg is te r).

See P ra c tice  N o . 10.

I m p r o p e r  N a v ig a t io n  o r  M a n a g e m e n t  ”  (M e rc h a n t 
S h ip p in g  A c t  1894, s. 503).

See L im ita t io n  o f  L ia b i l i ty ,  N o . 5. 

“ I n c l u d in g  A l l  R is k  o f  D o c k in g ”  (P o lic y ).
See M a r in e  In su ra nce , N o . 9.

I n  t h e  A b s e n c e  o f  a n y  U s ag e  to  Co n t r a r y  ”  (M ar* 
In s . A c t  1906, r . 17).

See M a r in e  In su ra nce , N o . 10.
K e e p  Co u r s e  and Sp e e d  ”  (R e g u la tio n s  fo r  p re v e n t

in g  C o llis ions  a t  Sea, A r t .  21).
See C o llis io n , N o . 14.

K e e p  Co u r s e  a n d  Sp e e d  ”  (R e g u la tio n s  fo r  p re v e n t
in g  C o llis ions  a t  Sea, A r t .  21).

See C o llis io n , N o . 7.

“  L ib e r t y  to  Sh if t  ”  (P o lic y ).
See M a r in e  In su ra nce , N o . 9.

N a t u r a l  a n d  P r o b a b l e  Ca u s e  ”  (C h a rte r-p a rty ) . 
See C arriage  o f Goods, N o . 25.

N o r  s h a l l  St e a m e r  b e  O b l ig e d  to  F o rce  I ce  ”
(C h a r te r -p a r ty ).

See C arriage  o f  Goods, N o . 11.
N o t  U n d e r  Co m m a n d  ”  (R e g u la tio n s  fo r  p re v e n tin g  

C o llis ions  a t  Sea, A r t .  4).
See C o llis io n , N os. 5, 7.

“  O n  D e c k  ”  ( B i l l  o f L a d in g ).
See C arriage  o f Goods, N o . 28.

Ot h e r  A c c id e n t  P r e v e n t in g  t h e  W o r k in g  o f  t h e  
St e a m e r  ”  (C h a rte r-p a rty ) .

See C arriage  o f Goods, N o . 14.

PAG E
“  R e c e iv e d  f o r  Sh ip m e n t  ”  ( B i l l  o f L a d in g ) .

See C arriage  o f Goods, N o . 15.

“  R e s t r a in t  of  P r in c e s  ”  (C h a r te r-p a rty ) .
See C arriage  o f  Goods, N os. 3, 4.

“  Sh a l l o w  R iv e r s , H a r b o u r s , o r  P orts  w h e r e  there 
a r e  B a r s  ”  (C h a rte r-p a rty ) .

See C arriage  o f Goods, N o . 14.
“  Sh ip  ”  (M e rc h a n t S h ip p in g  A c t,  1894, s. 742)

See L im ita t io n  o f L ia b i l i t y  N o . 7.

“  Sh ip p e d  i n  G o od  O r d e r  a n d  Co n d it io n  ”  ( B i l l  o f  
L a d in g ).

See C arriage  o f Goods, N o . 20.
“  T h r o u g h  ”  ( B i l l  o f L a d in g ).
See C arriage  o f  Goods, N o . 23.

V e n d o r  to  “  t a k e  b a c k  goods  ”  (C o n tra c t) .
See P rize , N o . 14.

“  V o id  as  A g a in s t  P u b l ic  P o l ic y  ”  (M a rin e  In s u ra n c e  
A c t) .

See M a r in e  In s u ra n c e , N o . 5.

“  W a r l ik e  O p e r a t io n .”
See M a r in e  In s u ra n c e . N o . 13.

“  W e a k e n e d , L e s s e n e d , o r  A v o id e d  ”  (S ta tu te , b y  B i l l  
o f L a d in g . F i j i  O rd ina n ce , N o . X IV .  o f 1906, s. 4).

See C arriage  o f  Goods, N o . 22.

“  W e ig h t , Q u a l it y , Co n d it io n  U n k n o w n  ”  ( B i l l  o f  
L a d in g ).

See C arriage  o f  Goods, N o . 20.
“  W h o l e  R e a c h  a n d  L a w f u l  B u r d e n  o f  t h e  S h i p  ”  

(C h a r te r-p a rty ) .

See C arriage  o f Goods, N o . 12.

W O R K M E N ’S C O M P E N S A T IO N .
See Seaman.

W R E C K  C O M M IS S IO N E R ’S C O U R T .
See C anada, N o . 2.

W R E C K , S U B M E R G E D .
See C o llis io n , N o . 15.

W R IT .
See B o tto m ry— C o llis io n , N o . 2— P ractice , N os. 4, 7,—  

L im ita t io n  o f L ia b i l i t y , N o . 2.

Y A R M O U T H . C U S T O M  O F  P O R T  O F ,
See C arriage  o f Goods, N o . 9.

Y O R K -A N T W E R P  R U L E S  1890, r . 17.
See C arriage  o f Goods, N o . 24.
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M onday, Nov. 10, 1919.
(Before  B a n k e s , W a r r in g t o n , and 

SCRUTTON, L. JJ.)
T h e  P orto  A l e x a n d r e , (a)

A P P E A L  F R O M  T H E  A D M IR A L T Y  D IV IS IO N . 

Salvage— P roperty  o f sovereign State— S h ip  employed 
by sovereign State in  o rd in a ry  commerce— A rrest 
—Im m u n ity .

A sovereign State m ay not be impleaded in  the courts 
o f th is  country, either by a su it in personam or 
by a su it in rem, notw ithstand ing that the p ro 
pe rly  is  being used at the. tim e o f arrest, fo r  the 
purpose o f  o rd in a ry  trad ing , and, is  not being 
employed on pub lic  na tiona l service.

Decision o f H i l l ,  J . (infra) affirmed, the Court, o f 
A ppea l tak ing  the view that they were bound to 
fo llow  the decision in  The Parlement Beige (infra).

M o t io n  to set aside the writ and all subsequent 
proceedings, in an action of salvage brought against 
ship and freight, on the ground that the ship and 
freight were the public national property, and in 
the possession and public use and service, of the 
Government of an independent sovereign State.

The plaintiffs were the owners, masters, and crews 
°f the steam tugs N ora , E xpert, and T orfr ida .

The defendants were the owners of the Portuguese 
steamship Porto A lexandre, her cargo and freight.

While on a voyage from Lisbon to Liverpool with 
cargo, the Porto Alexandre got into difficulties in 
the Crosby Channel, River Mersey, on the 13th Sept. 
'919, and services were rendered to her by the 
plaintiffs’ tugs. On the 16th Sept, the plaintiffs 
issued a writ in this action claiming salvage, and 
the ship was arrested. An appearance under 
protest was entered on behalf of the owners of the 
ship and her freight, but subsequently, on a 
summons taken out on behalf of the Portuguese 
Government, who were stated to be the owners of 
file vessel and her freight, the release of the Porto  
Alexandre  was ordered by the Liverpool District 
Registrar. The salvors thereupon appealed to the 
Vacation judge, who set aside the order of the 
district registrar, but without prejudice to the

E x p o r te d  b y  W . C. Sa n d f o r d , E s q .,  B a .r r is te r -a t -  
L a w .

V o l . X V ., N. S.

A l e x a n d r e . [Ct . o f  A p p .

present motion, which was brought on the follow
ing grounds :—

(1) That the said steamship and freight were and 
are the public national property of, and (or) requisi
tioned by, and in the possession and public use and 
service of the Portuguese Government.

(2) That the steamship has been properly and 
lawfully condemned as prize of war by a decree of a 
court of competent jurisdiction of the said Portuguese 
Government.

(3) That the court has no jurisdiction to entertain 
this suit, or, alternatively, that it ought in its discretion 
to refuse to entertain this suit.

M ille r , K.C. and W. Procter for the defendants.
D un lop , K.C. and J . B . A s p in a ll for the plaintiffs.
Oct. 27. — H i l l , J. — I  have come to my 

decision in this case with very great reluctance, 
and if I  am wrong, I shall be glad if the 
Court of Appeal sets me right. The writ in 
the action is in  rem  against the owners of 
tlie Portuguese steamship Porto A lexandre, lier 
cargo and freight, in a claim for salvage services 
said to have been rendered by three tugs to the 
ship at the entrance to the River Mersey. The 
writ was followed by the arrest of the ship, freight, 
and cargo. On the 2nd Oct. 1919 the present 
notice of motion was served to set aside the writ and 
all subsequent proceedings, and it is expressed to 
be by the owners of the Porto A lexandre  and her 
freight. The notice does not state that it is given 
on behalf of the Portuguese Government, but 
counsel, who appears in support of the motion, 
says he appears on behalf of the Portuguese Govern* 
ment, and evidence has been brought before me, 
including a communication from the Portuguese 
Chargé d 'A ffa ire s  to Lord Curzon, and communi
cated by the Foreign Office to this court. The 
grounds of the motion are, “ That the steamship 
and freight were, and are, the national property 
of, and (or) requisitioned by, and in the possession 
and public use and service of the Portuguese 
Government.”

First, it is to be noted that there is no motion in 
respect of the cargo. The writ is against the owners 
of the cargo, which was arrested, and therefore the 
writ against the cargo and the arrest of the cargo 
must stand. The only question I  have to consider 
is whether I  am bound to set aside the writ and 
arrest with reference to the ship and freight. 
On the original motion the only affidavits filed 
were by the Portuguese Consul and Vice-Consul at 
Liverpool. That was clearly not sufficient. A claim 
to immunity which is a claim by a sovereign State,

B
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must be made by the properly accredited repre
sentative of that State in this country. I t  has 
now been properly made by the Portuguese Charge 
d ’A ffa ires . The affidavits by the Consul and 
Vice-Consul, apart from the objection that they 
were not made by the proper persons to put forward 
the claim, were themselves insufficient. The 
affidavit of the Vice-Consul states that the Porto  
A lexandre  was requisitioned by the Portuguese 
Government “ for the service of the State and is 
enployed under the orders of the said Government.” 
The affidavit does not state that the ship was the 
property of the State, or that it was at the time of 
the arrest being used in the service of the State. 
The ship was, in fact, carrying a cargo of cork 
shavings, under a bill of lading which shows that 
the goods were consigned to the Portuguese Import 
and Export Company Limited; and I  take it 
that the shippers mentioned in the bill of 
lading are only the agents of the consignees. 
At the time of the arrest there was no evidence 
that the ship was being used by the Portuguese 
Government for State purposes, or was their pro
perty. There was a further affidavit by the 
Portuguese Consul, who produced the ship’s pass
port, dated the 11th Aug. 1918, which shows that 
the ship, being a German ship, had been requisi
tioned by the Portuguese Government and was 
administered by the Commission of Maritime Trans
ports, and that later on, on the 3ist Jan. 1917, she 
had been condemned as a prize.

This shows that the ships had been condemned 
to the Portuguese Government in 1917, but it does 
not show that the ship was the property of the 
Portuguese Government at the date of the arrest, 
a most important date. There has been sent and 
communicated to the court, however, a letter from 
the Portuguese Charge d ’ A ffa ires  in this country, 
who informs the Foreign Office that the Porto  
Alexandre  is a public vessel belonging to the Govern
ment of the Portuguese Republic. Again, that 
does not state that the ship was being used in the 
public service, or being used for public purposes ; 
but counsel, who moves to set aside the writ, says 
he is not concerned with that. He says that the 
ship was the property of the Portuguese Govern
ment at the time of the arrest and stiii is, and that 
this court cannot exercise any jurisdiction over it 
or, through it, over the Portuguese Government.

I  must take it that the Porto A lexandre is, as 
she is stated to be, a public vessel belonging to 
the Portuguese Republic. In  my view this court 
cannot permit the arrest of a ship which is the 
property of a foreign sovereign State, for it cannot 
compel that State—the Portuguese Government— 
to submit to the jurisdiction of this court, and it 
cannot so compel it, either directly by suing the 
Portuguese Government in person, or indirectly 
by arresting the property of the Portuguese Govern
ment in a suit in  rem. That I  conceive to be the 
law, unless it be the law that the foreign Govern
ment waives that immunity if it employs the ship, 
which is its property, in commerce. Here, upon 
the facts, I  should be quite prepared to find that 
this ship was being used in ordinary commerce, 
and that the only interest of the Portuguese Govern
ment in the ship at this time, and on this voyage, 
was in earning freight.

Therefore the question comes to this: Is it a 
principle of law that a foreign State, which owns a 
ship, loses its immunity from being proceeded 
against by the arrest of the ship, if it is at the time
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employing the ship in ordinary commerce ? That 
point has, I  think, been determined by none of the 
cases dealt with during the war. Most were cases 
of requisitioned ships, and in every one of them, 
upon the facts, the ship was being employed for 
purposes which were undoubtedly national. ' I  have 
looked into a good many of the cases, and it is 
within my recollection that I  am accurately 
stating what the effect of those cases was. In  
the case of The Messicano (1916) W. N. 218) 
the ship was carrying war material for the 
Italian Government; in 1 he Erissos (Lloyd's 
List, Oct. 23, 1917) the ship was carrying coal 
for the Italian State Railways; in T he Espo- 
sende (Lloyd’s List, Feb. 18, Feb. 25, 1918) the 
vessel was carrying goods for the French Govern
ment ; in The Crim don  (35 Times L. Rep. 81) the 
ship was engaged in transport work ; in 1 he. K oursk  
(Lloyd’s List, June 19, 1918) the ship was carrying 
goods for the British Government for State pur
poses ; in 7 he Broadmayne (13 Asp. Mar. Law Cas. 
356; 114 L. T. Rep. 891; (1916) P. 64), the 
ship was carrying a cargo of oil, which was the 
property of the British Government. Therefore, 
I  do not find the question now before me is decided 
by any of those cases which have arisen during the 
war, although counsel has called my attention to 
obiter d icta which I  used, and which, if sound, show 
that where the ship is the property of the State, 
then the immunity arises in whatever manner the 
ship is being employed by that State. I  nearly, in 
fact, decided i  heEsposende (sup.) upon that ground, 
and I  am deciding this case as I  am deciding it 
because my view is that the law, as it now stands 
and as laid down in The Parlement Beige (42 L. T. 
Rep. 273 ; 4 Asp. Mar. Law Cas. 234 ; 5 Prob. 
Div. 197), is that a sovereign State cannot be im
pleaded, either directly by being served in person, 
or indirectly by proceedings against its property, 
and that in applying that principle it matters not 
how the property is being employed.

No doubt before The Parlement Beige (sup.) 
there is a good deal of authority in this court to 
support the proposition that it is an exception to 
that principle if the sovereign State is using the 
ship in the ordinary way of commerce, and certainly 
that was the view of Sir Robert Phillimore in Ih e  
Charkieh (29 L. T. Rep. 404 ; 2 Asp. Mar. Law Cas. 
121 ; L. Rep. 4 A. &  E. 59) and in The Parlement 
Beige, but it is true that this particular point did 
not arise for immediate decision upon the facts 
of the case as found by the Court of Appeal 
in The Parlement Beige, for, after the proposition 
of law had been stated, the facts made it unneces
sary to decide the law in precise terms, because it 
was found that the ship was mainly used for carry
ing mails, and only in a subservient degree for the 
purpose of trade. I t  is quite true that throughout 
The Parlement Beige frequent use is made of expres
sions such as “ a public ship used for public pur
poses ; ” but if the principle be that it is contrary 
to international comity to implead a Sovereign 
either directly or indirectly, that appears to me to 
apply whether the ship is employed in commerce 
or not. To arrest a Sovereign’s ship is to implead 
him, and that, I  conceive, is what the courts of 
this country will not do. It  is quite clear that you 
cannot implead the Crown indirectly by arresting 
its property. (Y oung  v. Steamship Scotia, 89 L. T. 
Rep. 374; 9 Asp. Mar. Law Cas. 485; (1903) 
A. C. 501). The immunity of the Crown rests 
upon the principle that the King cannot be

Ct. of App.] The Poeto Alexandre.
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impleaded in his own courts, and, as I  understand 
the law, international comity requires that a corre
sponding immunity should be granted to a foreign 
sovereign State.

I  therefore think that this motion succeeds upon 
the ground that it is established that this ship, the 
Porto A lexandre, was the property of the Portu
guese Government; and it follows that so far as 
the owners of the ship and freight are concerned, 
the writ and all subsequent proceedings must be set 
aside, hut the writ and all subsequent proceedings, 
so far as the cargo is concerned will remain good.

I  have already, in previous cases, pointed out 
what I  conceive to be very strong reasons why it 
18 undesirable that cases should be withdrawn from 
the Courts, but I  am only asserting now what I  
conceive to be the law.

The plaintiffs appealed.
Nov. 10.—C. I t .  D un lop, K.C. and J. B . A sp ina ll, 

for the appellants.
D . Stephens, K.C. and A . Wallace Grant, for the 

defendants, the respondents, were not called upon.
B a n k e s , L.J.—This is an appeal from the decision 

of Hill, J., who made an order that the writ and 
warrant for arrest, and all subsequent proceedings, 
against the Porto A lexandre and freight be set aside, 
but that the proceedings against the cargo should 
stand. The learned judge was only concerned 
with the question of the ship and freight, and so is 
this appeal.

The vessel was on a voyage from Lisbon to 
Liverpool, when she ran aground in the Mersey, and 
three tugs were engaged to get her off. An action 
was brought, and the ship was arrested in respect 
of the services rendered by these tugs. The applica
tion was founded upon the contention that the ship 
was the property of a sovereign State, the Republic 
of Portugal, and, that she was thus exempt from 
arrest. The conclusion of fact at which the learned 
judge arrived was that it had been established that 
the ship was the property of the Portuguese Govern
ment at the time of the arrest and is still their 
property, and on that ground he made the order.

It  is now contended that it is not sufficient for a 
sovereign or a sovereign State to allege that a 
vessel is the property of such Sovereign or sovereign 
ktate, and that the allegation must go further and 
say the vessel is employed in the public service or 
°n public service.
„The facts with regard to the vessel are as follows : 
“he was formerly a German vessel, and in Aug. 
1916, was requisitioned by the Portuguese Govern
ment. On 11th Aug. what is called a passport 
ĵ as issued, which authorised the employment of 
the ship, and certain notes upon it, indicating that 
during the period that vessel was at the service of 
he Portuguese Government, for which she was 

requisitioned, her port of register should be Lisbon, 
there is also an indorsement on the passport stating 
hat on the 30th Jan. 1917, she was adjudged a 
awful prize of war. Counsel for the appellant has 

Pointed out that the statement that she was adjudged 
a lawful prize of war leaves it doubtful whether 
she has become the actual property of the Portu
guese Government, or was merely detained pending 
he conclusion of peace. It  would rather appear that 
he latter is the proper conclusion, because there is 

au affidavit by the Portuguese Vice-Consul at 
Liverpool, who says that the vessel is, and has been, 
requisitioned by the Portuguese Government for 
he service of the State, and is employed under the

orders of the Government. There is a further 
statement in writing by the Portuguese Consul at 
Liverpool, in which he says, in reference to this 
particular voyage, that the freight on the cargo 
was paid before shipment and belongs solely and 
entirely to the Portuguese Government. In  addi
tion, there is a letter from the Portuguese Charge 
d’ A ffa ires , in which he states definitely that the 
Porto Alexandre is a public-service vessel belonging 
to the Portuguese Government.

There is no reason to doubt the accuracy of the 
statements that have been made on affidavit—that 
the vessel has been requisitioned under the order 
of the Portuguese Government, and that, on the 
particular voyage, she was carrying freight for that 
Government. It  is, however, contended that that 
is not sufficient because it is shown that she was 
engaged in what the, counsel for the appellants 
says was an ordinary commercial undertaking, as 
an ordinary trading vessel carrying goods for a 
private individual or company. The question is 
whether it is possible to distinguish this case from 
The Parlement Beige (sup.), a decision of this court 
and binding upon us.

I  gather from the judgment of H ill, J., and from 
what has been said by counsel, that this question is 
becoming one of increasing importance. In  the 
days when the early decisions were given, no doubt, 
what were called Government vessels were limited 
almost entirely to vessels of war. But in modern 
times, Sovereigns and sovereign States have taken 
to owning ships, which may to a still greater extent 
be employed as ordinary trading vessels engaged in 
ordinary trading. The fact of itself indicates the 
growing importance of the particular question, if 
vessels so employed are to be deemed free from 
arrest.

The function of this court is to decide whether 
this particular case is covered by The Parlement 
Beige. I  think that it is, and it is therefore not 
necessary or desirable that the court should enter 
upon a discussion of the wider question at this 
stage, or consider the importance of other views that 
may be taken. There is very little difference 
between the material facts in The Parlement Beige 
(sup.) and in the present case, and in my opinion 
The Parlement Beige covers this case. It  is quite 
true that in many of the earlier cases the claim put 
forward, with regard to a particular ship, was that 
she was on public service and employed in the 
public service, and no doubt the statement 
so made was applicable to the particular case, 
and was made because it was applicable to the 
particular case, and the judgments were delivered 
in reference to the facts so stated. But in this 
case the court is bound by The Parlement Beige 
(sup.), and the appeal must be dismissed with 
costs.

W a r r in g t o n , L. J.— I  am of the same opinion. I  
think the case is clearfy covered by The Parlement 
Beige (sup.), and we have therefore no alternative 
but to dismiss the appeal.

The facts proved appear to me to amount to 
this : First, that the ship in question is a public 
vessel, the property of the Portuguese Government; 
next, it is proved by the affidavits that she is in the 
possession for the service of the State ; and, thirdly, 
that she is employed under the orders of the Govern
ment. I  will refer to one passage in the judgment of 
Brett, L.J. in The Parlement Beige in which he is 
expressing what he considers to be the result of 
the judgment in Briggs v. L igh t Boats (1865,
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93 Mass. 157), an American case, of which 
he obviously approves and on which he founds 
his own conclusion. He says: “ The ground of 
that judgment is that the public property of a 
government in use for public purposes is beyond the 
jurisdiction of the courts of either its own or any 
other state, and that the ships of war are beyond 
such jurisdiction, not because they are ships of war, 
but because they are public property. It  puts all 
the public movable property of a State, which is 
in its possession for public purposes, in the same 
category of immunity from jurisdiction as the person 
of a Sovereign, or of an ambassador, or of ships of 
war, and exempts it from the jurisdiction of all 
courts for the same reason—viz., that the exercise 
of such jurisdiction is inconsistent with the inde
pendence of the sovereign authority of the State.” 
And then again, when he is summing up the principle 
which he thinks is to be deduced from all the cases 
he says, “ As a consequence of the absolute inde
pendence of every sovereign authority and of the 
international comity which induces every sovereign 
State to respect the independence of every other 
sovereign State, each and every one declines to exer
cise by means of any of its courts, any of its territorial 
jurisdiction over the person of any Sovereign or 
ambassador of any other State, or ”•—and these 
are the material words—“ over the public property 
of any State which is destined to its public use, or 
over the property of any ambassador, though such 
Sovereign, ambassador . or property be within its 
territory, and, therefore, but for the common agree
ment, subject to its jurisdiction.” Whatever may 
be the actual use to which the ship is put, I  
think the evidence is quite sufficient to show that 
she is the property of the State, and is destined to 
public use ; and therefore, the case seems to me to 
come exactly within the principle of the judgment 
in The Parlement Beige (sup.).

Scrtjtton, L.J. stated shortly the facts and 
continued :—This and other States proceed in their 
jurisprudence on the assumption that sovereign 
States are equal and independent, and that, as a 
matter of international courtesy, no one sovereign 
independent State will exercise any jurisdiction over 
the person of the Sovereign or the property of any 
other sovereign State ; and now that the Sovereigns 
move about more freely than formerly, and 
Sovereigns and States do things which they used not 
to do, the question arises whether there are any limits 
to the immunity which international courtesy gives 
as between sovereign independent States and their 
Sovereigns. I  think it has been well settled, first, 
as to the Sovereign, that there are no limits to the 
immunity which he enjoys. His private character 
is as free as his public character. If  he chooses to 
come into this country under an assumed name 
and to indulge in privileges not peculiar to 
Sovereigns, of making promises of marriage and 
breaking them, the English courts still say, on his 
appearing in his true character of Sovereign and 
claiming his immunity, that he is wholly free from 
the jurisdiction of our courts: (M ighe ll v. S ultan o f 
Johore, 70 L. T. Rep. 64; (1894) 1 Q. B. 149). 
I t  has been held, as counsel admits in The Parlement 
Beige (sup.) that trading on the part of a Sovereign 
does not subject him to any liability to the juris
diction. His ambassador is in the same position; 
an ambassador coming here as an ambassador of 
the Sovereign may engage in private trading, but it 
has been held that this immunity still protects him 
even from proceedings in respect of his private
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trading. Jervis, C.J. in T ay lo r v. Best (1854, 
18 Jur. 402 ; 14 C. B. 487, 519): “ . . . if the
privilege does attach, it is not, in the case of an 
ambassador or public minister, forfeited by the 
party’s engaging in trade, as it would, by virtue of 
the proviso in 7 Anne, c. 12, s. 5, in the case of an 
ambassador’s servant. If  an ambassador or public 
Minister, during his residence in this country,

I violates the character in which he is accredited to 
our court, by engaging in commercial transactions, 
that may raise a question between the Government 
of this country and that of the country by which he 
is sent; but he does not thereby lose the general 
privilege which the law of nations has conferred 
upon persons fulfilling that high character—the 
proviso in the statute of Anne limiting the privilege 
in cases of trading applying only to the servants of the 
embassy.” There being no limitation in the case 
of the Sovereign, nor of the ambassador, is there any 
in the case of the property ? Counsel has argued that 
in the case of property of the State there is a limita
tion and that, as I  understand him, if the property 
is employed in trading, that cannot be for the public 
service of the State.

We are concluded in this court by The Parlement 
Beige (sup.). Sir Robert Phillimore took the view 
that trading with the property of a State might 
render that property liable to seizure; but the 
Court of Appeal overruled the views of Sir Robert 
Phillimore, as I  understand them. The principle 
then laid down has beqn recited by the other 
members of the court. Brett, L.J. said : “ As a 
consequence of the absolute independence of every 
sovereign authority and of the international 
comity which induces every sovereign State 
to respect the independence of every other 
sovereign State, each and every one declines to 
exercise by means of any of its courts any of 
its territorial jurisdiction over the person of 
any Sovereign or ambassador of any other State, 
or over the public property of any State which is 
destined to its public use. . . .” One of the
reasons given seems to me conclusive. The moment 
property is arrested in the Admiralty Court a 
proceeding is instituted against the person, and he 
is compelled to appear if he wants to protect his 
property ; and by seizing his property the personal 
rights of the Sovereign or the personal rights of the 
State are infringed. The position seems to me to 
be very accurately stated in the seventh edition of 
Hall’s International Law at p. 211, where, after 
dealing with the warships and public vessels so 
called, Mr. Hall goes on to deal with other vessels 
employed in the public service and property 
possessed by the State within foreign jurisdiction, 
and says : “ If  in a question with respect to pro
perty coming before the courts a foreign State 
shows the property to  be its own and claims 
delivery, jurisdiction at once fails, except in so far 
as it may be needed for the protection of the foreign 
iStfttc.

I  quite appreciate the difficulty and doubt which 
Hill, J., felt because no one can shut his eyes, now 
that the fashion of nationalisation is in the air, to 
the fact that many States are trading, or are about 
to trade, with ships belonging to themselves; and 
if these national ships wander about without lia
bilities, many trading affairs will necome difficult. 
But while it seems to me that The Parlement 
Beige (sup.) excludes remedies in court, there are 
practical commercial remedies. If  ships of the 
State find themseivres left on the mud because no
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one will salve them, when the State refuses any 
legal remedy for salvage, their owners will be apt 
to change their views. If  the owners of cargoes on 
national ships find that the ship runs away and 
leaves them to bear all the expenses of salvage, 
there may be found a difficulty in finding cargoes 
for national ships. These are matters to be dealt 
with by negotiations between Governments, and 
not by Governments exercising their power to 
interfere with the property of other States, contrary 
to the principles of international courtesy which 
govern the relations between independent and 
sovereign States. I  think it is clear that we must 
in this court support the decision of Hill, J., and 
dismiss the appeal. , , ,

r  A ppea l dismissed.

Solicitors for the plaintiffs, Thomas Cooper and 
Co., for H i l l ,  D ick inson , and Co., Liverpool; for 
the defendants, Botterell and Roche, for Weightman, 
Redder, and Co., Liverpool.

Thursday, Nov. 20, 1919.
(Before Lord St e r n d a l e , M.R. and A t k in  and 

Y o u n g e r , L.JJ.)
Cl a r k  (t r a d in g  as W r ig h t , Cr o s s l e y , a n d  Co.) 

v. Cox, M cE w e n , a n d  Co. (a)

A P P E A L  FR O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Sale o f goods— Goods to he shipped d u rin g  stated 
period—Declaration—Cancellation.

A contract fo r  the sale o f pepper at sellers' r is k  u n til 
delivery required the sellers to declare in  w rit in g  to 
the buyers w ith  due dispatch “ the name o f the 
vessel or vessels, m arks, and f u l l  p a rticu la rs ," and 
continued: “  Should the vessel or vessels which may 
app ly  to th is contract be lost before declaration, th is  
contract to be cancelled so fa r  as regards such lost 
vessel or vessels."

The contract contained a m arg in a l note, headed 
“ Loss or T ransh ipm ent,” to the fo llo w in g  e ffec t: 
“ Should the vessel or vessels and the goods or any  
portion  thereof be lost, th is contract to be cancelled 
fo r  the whole or such p o rt io n ; but should the vessel 
or vessels be lost and the goods or any portion  
thereof be transhipped to some other vessel or 
vessels and a rrive  on account o f the o rig ina l 
‘importer, the contract to stand good fo r  the whole or 
such p o rtio n ."

Rhe pepper (which under the contract was to be shipped 
between Dec. 1917 and Feb. 1918 by a steamer or 
steamers fro m  the East to L iverpool) was shipped 
°n  a steamer which sailed on the 21sf Jan . 1918 
and was lost w ith  her cargo on the 2§th Feb.

A declaration in  due fo rm  was made on the 27 th  M arch  
1918 by the defendants, at a tim e when the loss o f 
the vessel was known to both parties, and contained 
a vole in  these terms : “ Owing to the vessel having  
been lost by enemy action, th is contract is  now 
cancelled."

1 he p la in tif fs  refused to accept th is declaration, and 
brought an action fo r  fa ilu re  to deliver under the 
contract.

Held, that the sellers, having shipped the goods and  
made the requisite declaration xvith due dispatch, 
were not liable fo r  non-delivery i f  the vessel and the 
goods were lost either before or after the declaration 
was made, and that the knowledge o f the loss was

(a) Reported by T. W . M organ and E . A . Scratchley , Esqrs.,
Barristers-at-Law ,

not m aterial. The p la in tiffs ' action therefore 
fa iled .

Olympia Oil and Cake Company Limited v. Produce 
Brokers Company Limited (12 Asp. M a r. Law  
Cas. 570; 13 A sp. M a r . La w  Gas. 71, 393; 111 
L . T . Rep. 1107; (1915) 1 K . B . 233) distinguished  
and on one po in t doubted.

Decision o f Bailhache, J . affirmed.

T h e  plaintiffs claimed damages for breach of con
tract to deliver a quantity of Muntok white pepper, 
which was to be shipped from the East to Liverpool 
at the seller’s risk. The pepper was shipped in a 
vessel which sailed in Jan. 1918. The vessel and 
her cargo were lost at sea on the 26th Eeb. 1918. 
On the 27th March 1918 the defendants declared the 
shipment, but both plaintiffs and defendants knew 
by then that the ship and her cargo had been lost at 
sea and the plaintiffs therefore refused to accept 
the declaration.

The facts are fully stated in the judgments.
On the 19th June 1919 the action came on for 

trial in the Commercial Court before Bailhache, J.
G. D . Keogh for the plaintiff.
B arring ton -W ard , K.C. and M au rice  Gwyer for 

the defendants.
The following cases were referred to during the 

arguments :
M am bre Saccharine Company v. Corn Products 

Company, 120 L. T. Rep. 113; (1919) 1 
K. B. 198 ;

O lym pia  O il and Cake Com pany L im ite d  v. 
Produce Brokers Com pany L im ite d , 12 Asp. 
Mar. Law Cas. 570; 13 Asp. Mar. Law Cas. 
71, 393; 111 L. T. Rep. 1107; (1915) 
1 K. B. 233.

C ur. adv. vu lt.

June  20, 1919.-—B a il h a c h e , J. read the following 
judgment :■—In this case the plaintiffs sue the defen
dants for failure to deliver ten tons of Muntok white 
pepper sold to them under a contract of the 11th 
Dec. .1917. By its terms the pepper was to be 
shipped from the East from Dec. 1917 to Eeb. 1918, 
and was to be delivered to the buyers in Liverpool. 
Until delivery the pepper was to be at the seller’s 
risk. The contract required the sellers to declare 
the name of the vessel, marks and full particulars in 
writing with due dispatch.

The plaintiffs were the last of a string of buyers. 
The pepper was shipped in the Eum aeus under a 
bill of lading dated the 17th Jan. 1918, and the 
Eumaeus sailed four days later. So far everything 
was in order. On the 13th Eeb. the defendants, 
having received a provisional declaration from their 
sellers, passed it on to the plaintiffs. The pro
visional declaration did not comply with the terms 
of the contract and was not, and was not meant to 
be, the declaration required by the contract. It  
was sent as an act of courtesy.

On the 26th Feb. 1918 the Eumaeus was lost at 
sea with her cargo. On the 27th March the defen
dants received a declaration in due form of the 
pepper from their sellers, and on the same day 
made a declaration to the plaintiffs, also in due form, 
adding these words : “ Owing to the vessel having 
been lost by enemy action this contract is cancelled.’ ’ 

Upon this state of facts two questions arise : 
first, were the defendants entitled to make a declara
tion of goods known to them to be lost at sea 
before the declaration was made and did such loss 
excuse non-delivery under this contract ? And
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secondly, was the declaration of the 27th March 
made with due dispatch ?

The answer to the first question depends on the 
construction of two clauses in the contract. One 
clause has a marginal note “ Declaration of 
shipment,” and it reads thus ;

The name of the vessel or vessels, marks, and full 
particulars to be declared to the buyers in writing, 
" ^ d u e  dispatch, but should the vessel or vessels 
which may apply to this contract be lost before 
declaration, this contract to be cancelled so far as 
regards such lost vessel or vessels, on the production 
of the bill of lading or other satisfactory proof of 
shipment by sellers as soon as fairly practicable after 
tlie loss is ascertained.

The,other clause has the marginal note “ Loss or 
transhipment,” and it reads thus :

Should the vessel or vessels and the goods or any 
portion thereof be lost this contract to be cancelled 
lor the whole or such portion, but should the vessel 
or vessels be lost and the goods or any portion 
thereof be transhipped to some other vessel or 
vessels and arrive on account of the original 
importer, this contract to stand good for the whole or 
such portion.

These two clauses are largely redundant and 
certainly might be more happily worded. In  my 
opinion their meaning and effect is that a seller who 
duly ships the contractual goods and makes the 
requisite declaration with due dispatch, is excused 
from liability for non-delivery if the vessel and 
goods are lost whether before or after declaration, 
a,nd knowledge of the loss at the time of making the 
declaration is immaterial.

The contract as regards goods so shipped and 
declared is cancelled. I  think it immaterial, but 
it is satisfactory to note that the provisional declara
tion appropriating this particular shipment to 
this contract was sent to the plaintiffs 
before the Eumaeus was lost. This shows that 
the formal declaration was not an afterthought 
and incidentally gave the plaintiffs an oppor
tunity to insure their profit had they been so 
minded.

s®°°nd <luestion is whether the declaration 
of the 27th March was made with due dispatch, 
i t  was rather more than two months after shipment 
but it was made as soon as the defendants received 
the declaration from their sellers and, as I  under
stand, as soon as the necessary details reached this 
country. I  do not see any duty on the shipper to 
cable these details, and in 1918 the post from the 
East was irregular. I t  is true that the defendants 
themselves wrote a letter expressing the view 
that the declaration was too late, but commercial 
men are astute, and that expression of opinion 
would have been useful in any claim over against 
their sellers in the event of the success of the 
plaintiffs’ contention. In my opinion, the declara
tion was made with due dispatch.

In the result both questions in the case must be 
answered in favour of the defendants. There will 
be judgment for the defendants, and with costs.

From that decision the plaintiff now appealed.
D is tu r ra l, K.C. and G. D . Keogh for the 

appellant.
B arring to n -W a rd , K.C. and M itch inson  for the 

respondents.
Lord Sterndale, M.R.—This is an appeal 

from the decision of Bailhache, J., and it is not an 
easy question which has to be determined, because

the terms of the contract are, as he said, in some 
ways rather inconsistent one with the other.

It  was a sale upon the form of Arrival Contract, 
Landed Terms, of the General Produce Brokers’ 
Association of London. It  was a sale of 10 tons of 
Muntok white pepper at Is . 8d. per lb., landed 
terms, to be shipped during the months of Dec. 
1917 and Jan. or Feb. 1918, per steamer or steamers 
from the East v ia  canal to Liverpool.

Then there was a provision that the buyers should 
take a sea-damaged part of the cargo with an 
allowance. Then there was also a provision as to 
the terms of landing, the result, in my opinion, 
being that Bailhache, J. was right when he said 
that the goods remained at the risk of the sellers 
until arrival and until after arrival,, the length of 
time which is mentioned in thq contract. It  has 
n° analogy to a c.i.f. contract at all.

Then there follow the two clauses upon which 
the whole question turns. The first of them proved 
that: The name of the vessel or vessels, marks,
and full particulars to be declared to the buyers 
in writing with due dispatch, but should the 
vessel or vessels which may apply to this contract 
be lost before declaration, this contract to be 
cancelled so far as regards such lost vessel or vessels, 
on the production of the bill or bills of lading, or 
other satisfactory proof of shipment by the sellers, 
so soon as fairly practicable after the loss is ascer
tained.”

With the marginal note “ Loss or transhipment ” 
the other clause provided that: “ Should the vessel 
or vessels and the goods or any portion thereof be 
lost, this contract to be cancelled for the whole or 
such portion, but should the vessel or vessels be 
lost, and the goods or any portion thereof be trans- 
shipped to some other vessel or vessels and arrive 
on account of the original importer, this contract 
to stand good for the whole of such portion.”

The vessel declared was a vessel called the 
Eumaeus. She sailed on the 21st Jan. 1918, and 
she was lost some time in Feb. 1918, and in that 
month certain letters passed between the parties, 
the first being from the brokers, Messrs. Laird and 
Adamson, to Messrs. Wright, Crossley, and Co., 
saying: “ Against your contract dated 11th Dec. 
1917 for 10 tons Muntok white pepper. Sellers 
have received cable advice of shipment above. 
Per steamer 19th Jan. 1918, which information 
we pass on to you under the usual reserves 
and subject to mail confirmation which please 
note.”

It  was argued at one time that that was an appro
priation of the goods upon that vessel to this 
contract, although the vessel was not named. I  do 
not think that it was. There is no identification 
of the vessel at all. It  was not contended that it 
was a declaration of the contract, but it was said 
that it was an appropriation of the goods upon the 
vessel to the contract. I  do not think that it was 
for the reason which I  have given, that the vessel 
is not identified at all.

The declaration that was given was on the 
27th March, some considerable time after the loss, 
and at a time when the loss was known to both 
parties. At any rate it was known to the sellers, 
and I  think that it was known to both parties. 
Again, it is from Messrs. Laird and Adamson: 

Against your contract, dated 11th Dec. 1917, 
10 tons M-w - pepper the sellers declare in 

fulfilment,” then they give the marks and numbers 
of the bags—“ this contract is cancelled owing to
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the vessel having been sunk by enemy action. 
Bill of lading, dated 17th Jan., which please note.” 

The sellers were in a chain and they had received 
from their sellers a similar declaration. They did 
not accept the contention of their sellers that the 
contract was cancelled, and there was an arbitration 
with regard to the matter, with which we need not 
concern ourselves at all. The plaintiffs here, the 
buyers, took the same position as their sellers had 
done and refused to accept the cancellation of the 
contract, and an arbitration was held, which 
terminated, I  think, before the arbitrators in their 
favour.

The defendants, the sellers, wished to appeal to 
the council of the association. The council declined 
to hear the appeal because the parties were not 
members of the association. That award was 
afterwards set aside and the case came before 
Bailhache, J., who decided that the contract was 
cancelled and therefore that the defendants were 
discharged from their obligations under it.

These are the facts and it is upon those facts 
that the question arises whether the decision of 
the learned judge was right or not.

His decision certainly seems at first sight to be 
m conflict to some extent with the decision of the 
Divisional Court in the case of O lym pia  O il and C a lx  
Company L im ited  v. Produce Brokers Company 
L im ited  (12 Asp. Mar. Law Cas. 570; 13 Asp. Mar. 
Law Cas. 71,393; 111 L. T. Rep. 1107 ; (1915) 1 K. B. 
233) although in my opinion che contracts were not 
the same, and although certainly one of the learned 
judges in that case treated the matter as though 
he had a c.i.f. contract before him, which was not 
the case.

However, that case has certainly been observed 
upon in some subsequent judgments, especially in 
Produce Brokers Company L im ited  v. O lym pia  
O il and Cake Company L im ited  (12 Asp. Mar. Law 
Cas. 570; 13 Asp. Mar. Law Cas. 71, 393; 112 L. T. 
Rep. 744; 114 Ib id . 94; (1916) 1 A. C. 314) by 
kcrutton, L.J. All I  think that it is sufficient to 
say about that case is that it was upon a different 
contract, and therefore I  do not think it is necessary 
for me to consider whether it was right or whether 
R was wrong.

But on one point I  do respectfully dissent from 
fhe opinion expressed in that case, and that point 
■s this: The learned judges seem to me to have 
held, and in fact they did hold, that although a 
clause of this kind might operate as a cancellation 
of the contract where the loss was not known to 
the party making the declaration, it could not do 
so if that loss was known to the party making the 
declaration.

With respect, I  do not think except as a matter 
°f bona fides or m ala fides (and no m ala fides is 
suggested here) that the knowledge makes any 
difference. Either the declaration may be made 
after loss or it may not. If  it is not a good declara- 
. oa because the subject-matter of the declaration 
(s no longer in existence, that is a matter which is 
independent of the knowledge of the parties at all 
and the only relevance that the knowledge might 
have would be, as I  say, as indicating m ala fides, 
■which is not there alleged. On that point, with 
respect, I  do not agree with the opinions expressed 
by the learned judges in that case. And I  have 
'■orne confidence in saying so because I  think in 
what I  am saying on that point I  am agreeing with 
what was thrown out by the Court of Appeal in 
he case to which I  have referred, in which the

decision of the Divisional Court was commented 
upon.

The argument for the appellant in the present 
case was in the main this: First, that this was not 
a vessel which may apply to this contract. I t  did 
not satisfy those words, it was contended, because 
no vessel can apply to the contract until the declara
tion has been made, and, therefore, the vessel 
when she was lost was not a vessel which applied 
to the contract.

The second and, I  think, the main argument 
was this: The clause which I  have read, which 
deals with the vessel being lost before declaration, 
is only a clause which means that, when the 
declaration is made, it is a contract to deliver 
by a named ship, and it imposes two obligations 
upon the sellers, namely, to deliver the goods 
and to deliver them by that) ship. All that 
was intended by this clause, it was said, was 
to exonerate the sellers from the obligation to 
deliver by that particular ship and that, therefore, 
although they were exonerated from that obligation, 
there still remained the obligation to deliver in 
some other way. They could substitute a ship 
which otherwise they could not have done. And 
considerable stress was laid in support of that 
argument upon the words “ the contract to be 
cancelled so far as regards such lost vessel or 
vessels.”

It  was said that that means not so far as regards 
the goods on the vessel, and that portion of the 
goods, but as regards the vessels and the vessels 
alone. In  support of that argument it was pointed 
out that in the subsequent clause “ Should the 
vessel or vessels and the goods or any portion 
thereof be lost,” it was provided “ this contract 
to be cancelled for the whole or such portion,” 
dealing with the goods and not with the vessel.

There is considerable force in that argument and 
it certainly shows that this contract is not made 
with the clearness which might be desired.

Another matter was also pointed out. I  think 
both parties agree that the second clause with the 
marginal note “ loss or transhipment ” must be 
confined to loss of the vessel or goods after declara
tion, and, although it does not say so, I  think that is 
the reasonable construction of the matter. If  
another view were taken and this second clause were 
held according to the strict letter to apply to losses 
before declaration, then undoubtedly it would be in 
conflict with the previous clause. But as applied to 
losses after declaration it does not conflict in the 
same way with the previous clause.

There does remain, however, this difficulty: 
that, construing these clauses as the respondents 
invite us to do, and as Bailhache, J. has done, losses 
before declaration and losses after declaration are 
treated in a different way. Before declaration if 
the vessel is lost and part of the cargo comes 
forward, the contract is still cancelled and the buyer 
is not obliged to accept that transhipped portion. 
In the case of the loss after declaration, he has to 
accept any transhipped portion which comes for
ward, and no particular reason was pointed out why 
the loss before declaration was to be treated in a 
different way from loss after declaration.

I  pointed out these difficulties because I  confess 
that they caused a good deal of doubt in my mind, 
but considering all those difficulties, and giving due 
weight to all those difficulties, I  think that the con
struction which Bailhache, J. put upon this contract 
is tlie right one, and I  think that the intention was
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this, to safeguard the sellers against difficulties that 
he might get into if he had made a late shipment 
and the vessel was lost before they had time to 
make the declaration.

The declaration was to be made “ with due 
dispatch and it might very well be, especially in 
war time, that “ due disjiatch ” would be at a time 
when the contract period had expired and that the 
sellers might find themselves in a difficulty of having 
made a late shipment and not being able to make 
their declaration until it was too late for them to 
substitute a shipment even if they could do it.

I  think their intention was, amongst other things, 
to safeguard themselves against a position of that 
sort, and when they say “ This contract is to be 
cancelled so far as regards such lost vessel or 
vessels,” I  think the words were used which convey 
a great deal more than simply “ This declaration 
shall be set aside ” or “ This declaration shall not 
be considered as binding.”

I t  is true that the contract says “ as regards 
such lost vessel or vessels.” But I  think that that 
must mean as regards the oarcel which is carried 
upon such lost vessel or vessels. In  the present 
case the parcel carried was the whole parcel—the 
whole subject of tbe contract—and therefore the 
contract would be cancelled as regards the whole of 
it.

I  think that the vessel which may apply to this 
contract is not ascertained in future declarations 
made, but this contemplates such a declaration 
may be made after the loss, and that this vessel 
was a vessel which applied to the contract; she 
was lost before tbe declaration, and, putting the 
proper construction as I  think it ought to be upon 
the words, the contract was cancelled with regard 
to that vessel and what she was carrying.

I  think, therefore, that the learned judge’s 
decision was right and that this appeal should' be 
dismissed with costs.

A t k in , L.J.— I  agree.
I  have felt the same doubts as the Master of the 

Rolls has expressed in his judgment. But upon 
a survey of the whole of this contract I  have come 
to the conclusion that the decision of the learned 
judge in the court below was right.

I t  was contended that this clause could not 
ftpply to the case where the vessel was lost at the 
time the declaration was made before it was said 
you could only make a declaration of an existing 
vessel and therefore there would be no vessel or 
vessels which may apply to this contract, if, as a 
matter of fact the vessel had been lost before the 
declaration was sought to be made.

As authority for that proposition the ease of 
O lym pia  O il and Calce Company L im ited  v. Produce 
Brokers Company L im ite d  (ub i sup.) was cited. I  
think that that proposition is too wide because 
eventually it had to be conceded that if the facts 
were these, that a shipment was made and a declara
tion was then made in ignorance of the loss of-the 
ship, and it was then ascertained after the declara
tion that the ship had been lost before the declara
tion, that was the state of facts to which this clause 
was intended to apply. That is common ground. 
At any rate, that is conceded on behalf of the appel
lants.

If  that is so, then there is a vessel or vessels which 
in the terms of the clause applies to the contract.
It  is the vessel or vessels which had been applied to 
the contract by the declaration, and it seems to me,

[Ct . o f A p p .

therefore, to be unnecessary to consider the larger 
proposition, which is too wide for the purposes of 
the appellant’s case, that in dealing with this clause 
you may not make a declaration and cannot make 
a valid declaration where the ship has been last. 
I  hat case was decided by the divisional court upon 
a different contract, not containing these clauses. 
Whether it is now a binding authority or not is a 
matter which will have to be decided when the 
actual proposition of law for which it is an authority 
comes into question again. But I  do not think it is 
really helpful in this case, because here you have to 
construe this special clause.

One starts with the proposition which is admitted 
by the appellant, and which I  think has to be 
admitted by the appellant that the clause applies 
in a case where the declaration has been made after 
loss, but without knowledge of loss. And if it so 
applies I  see no reason at all why it should not 
apply where a declaration is made after loss, 
but with knowledge of the loss. There seems 
to me to be no reason at all in business why 
there should be any difference between those two 
questions.

I  think the true construction of this clause is that 
if a declaration is made, then the ship which is 
named in the declaration is the vessel which applies 
to the contract, and I  think that the declaration 
may be made either with or without knowledge of 
the loss.

Under those circumstances, if the vessel was lost 
before the date of the declaration, then the clause 
proceeds to say : “ This contract to be cancelled so 
far as regards such lost vessel or vessels.” The 
contention on the part of the appellant was that 
that ought to be read that such declaration is to 
be treated as inoperative. If  it really meant that, 
it was a very easy thing to say and instead of saying 
that the declaration was inoperative the words go 
not to the declaration, but they go to the cancellation 
of the contract ; “ This contract to be cancelled so 
far as regards such lost vessel or vessels on 
production of proof of shipment.” I  think that 
must mean proof of shipment in pursuance of the 
contract.

Under those circumstances it appears to me that 
the true view is what the clause says, namely, 
that the contract is cancelled so far as the goods 
which are coming forward in that vessel are 
concerned, and so far as the obligation to deliver 
that quantity of goods under the contract is 
concerned.

I  think that one is helped in that conclusion by 
reading the provisions which are annexed to the 
contract at the back of the contract, rule 9 of the 
General Brokers’ Association of London, one clause 
(c) of which states “ Each declaration is to be 
treated as a separate contract.” The net effect, I  
think, is that when a seller has shipped goods in 
compliance with the contract on board the ship he 
is then, if the ship is lost, to be entitled to relieve 
himself of the contract if he is able to appropriate 
the goods to some contract that he has made, and 
in respect of which he still has the right of appro
priation.

It  is plain that the business of the contract and 
the meaning of the contract is this : While it is a 
contract for revival, if after a declaration and 
appropriation the vessel is lost, the obligation 
to deliver the goods is one from which the sellers 
are clearly intended to be relieved by the second 
clause.
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Under those circumstances I  can see nothing 
unusual in business for the sellers to bargain that 
they should be relieved before appropriation, if in 
fact they have shipped, within the terms of the con
tract, goods which if the ship had not been lost they 
would have been able to appropriate to the contract. 
■That to my mind is the proper view of it. I  think 
that the sellers did not mean to leave themselves 
with the burden, after they had shipped, perhaps on 
the last day of shipment, goods corresponding to the 
contract, of finding the ship lost and finding 
themselves under an obligation for breach of 
contract.

I<or these reasons I  think that the view taken by 
the learned judge in the court below was right, 
t agree that questions may arise as to the construc
tion of the second clause. If  it is quite plain that 
those words only apply in the second clause to a 
Joss after declaration, the difficulty is probably 
removed, But I  do not desire to express any 
opinion upon that because those points may arise 
to be determined hereafter.
, To my mind, on the facts of this particular case, 
] e. sellerss were relieved from liability, and the 
decision of the learned judge in the court below was
right.

Younger, L .J .—I  am entirely of the same opinion.
A ppea l dismissed.

•^Heitors for the appellant, Rawle, Johnstone, 
at|d Co., agents for Laces and Co., Liverpool.

¡solicitors for the respondents, Waltons and Co.

t̂rtjtcial Committee of tljcpribo Council.

M arch  1G, 17, and 18, 1920.
(1 resent: The Right Hons. Lord S u m n e r  and 

I ' a r m o o r , the L o r d  J u s t i c e -C l e r k , and Sir 
A r t h u r  C h a n n e l l .)

T h e  S v i t h i o d . (a)

A P P E A L  FR O M  T H E  P R IZ E  CO UR T, N O V A  SC O TIA.

Prize Court — N eutra l ship — Enem y stowaway—  
Unneutra l service — Absence o j ¡acts ju s t ify in g  
condemnation.

A German, who was a qualified th ird  officer in  the 
German mercantile m arine, was taken on board a 
Swedish ship at Pernambuco bound fo r  a Danish  
port w ith  the connivance o f  the captain. The stoiv- 
auiaywas discovered at H a lifa x  (Nova Scotia), after 
Ihe captain made some attempt to conceal his 
presence on board. There was no evidence that the 
stowaway was carried at the expense o f the German 
Government or that he intended to go to Germany, 
"he captain had on board two bags o f rubber which 

was contraband and was carried as a venture o f his 
own. The P rize  Court a t H a lifa x  condemned the 
vessel.

Held, that on the facts o f the case as proved there was 
evidence o f an unnevtra l service to support 

'he decree o f condemnation o f the ship, 
ndgnient o f the P rize  Court reversed.

Aipeau from so much of the judgment of the 
xeliequer Court of Canada, Nova Scotia Admiralty 
istriet (in Prize) dated the 11th Dec. 1918 as

R e p o r te d  b y  W .  E .  R e id , E s q ., B a r r ie te r - a t - L a w .
V o l . XV., N. S.

decreed the confiscation of the Swedish steamship 
S vith iod.

Sir E rie  Richards, K.C. and P ilcher for the appel
lants.

Sir H ugh Fraser (with him Sir Gordon lie w a rt, 
A.-G.) for the respondent, the proper officer of the 
Crown.

The following cases were cited.
The Friendsh ip , 1807, 6 C. Rob. 420 ;
The Orozembo, 1807, 6 C. Rob. 430;
The N ig re tia , 1905, 2 Russ.-Jap. P. C. 201;
The Hakan, 13 Asp. Mar. Law Cas. 479; 

117 L. T. Rep. 619 ; (1918) A. C. 148 :
The K im , 13 Asp. Mar. Law Cas. 178; 113 

L. T. Rep. 1064 ; (1915) P. 215 ;
The Caroline, 1808, 6 C. Rob. 461 ;
C arrington  v. Merchants' Insurance Company, 

1834, 8 Peters, 495 ;
The M ercurius, 1798, 1 C. Rob. 80, 84 ;
The Vrouw Ju d ith , 1799, 1 C. Rob 150;
The M ars , 1805, 6 C. Rob. 79, 81 ;
The Rosalie and Betty, 1800,2 C. Rob. 343,359 ;
Hobbs v. Hem ming, 12 L. T. Rep. 205; 17 

C. B. N. S. 791 ;
The P izarro , 1817, 2 Wheat. 277.

Reference was also made to
Wheaton (Dana’s edit. 1866), par. 502, and 

note 228, pp. 639 to 642, 643 ;
Bernard’s Neutrality of Great Britain during 

the American Civil War (1870), pp. 223, 225 ;
Admiralty Manual (1888 edit., Holland),

p. 18;
Westlake, 2nd edit., part 2, p. 302 ;
Hall, 7th edit., pp. 739, 740n, 741n,.750n ;
Proceedings of International Naval Congress 

(Miscellaneous Papers, No. 5 of 1909, col. 
4555), p. 103 ;

Declaration of London, 1909, arts. 45, 46 ;
German Prize Code (Huberich and King, 

1915), art. 45 ;
American Journal of International Law, 

sup. vol, 10, p. 427 ;
Westlake’s Introduction to Takahashi’s Inter

national Law in Chino-Japanese War, pp. 22,
et seq. ;

Lord Russell’s Dispatch, Jan. 10, 1862 (see 
Bernard, p. 213);

Oppenheim’s. International Law, vol. 2, 
pp. 517, 522.

Order in Council, 7th July 1916, withdrawing 
partial adoption of Declaration of London.

The considered opinion of their Lordships was 
delivered by

Lord S u m n e r .—Their Lordships are much in
debted to counsel on both sides for the unusually 
complete and exhaustive survey of all possible 
authorities bearing on a most important question, 
but, for reasons which their Lordships will brietly 
state, they do not think it necessary to deal with this 
case in such a manner as would require that time 
should be taken for its further consideration.

The case is one in which there is no appeal by the 
captain against the confiscation of the rubber which 
was his property. The learned local judge in 
Admiralty, Drysdale, J. has expressly said that for 
carrying the contraband rubber alone he would 
not have confiscated the ship, and that, although the 
captain of the Svith iod  lied in certain particulars, 
that alone would not cost his owners their ship ;

C
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and accordingly the case, although it has involved 
some discussion as to both the prevarication and 
falsehood of the captain, and his conduct, in having 
on board some contraband, really resolves itself, 
and always has resolved itself, into the question 
whether the captors made out, or laid foundation for 
making out, a case of unneutral service.

Upon that the evidence briefly stands as follows. 
There was a German stowaway on board the vessel 
found at Halifax. Their Lordships will assume that, 
as the learned trial judge found, this stowaway was 
taken on board in collusion with the captain of the 
vessel, although it may be pointed out that this is 
rather a matter of indirect inference from the 
probabilities of the case than dependent upon any 
fact positively deposed to. This person was the 
third mate of the Blucher, which had taken refuge 
in Pernambuco at the beginning of the war to avoid 
the risks of capture at sea, and had remained there 
for the best part of three years. Heilman came on 
board and purported to be a stowaway, and 
purported to discover himself when the ship was a 
sufficient length of time out of Pernambuco, and 
was then treated by the captain of the S vith iod  with 
some consideration, and so the vessel reached 
Halifax. The vessel was a Swedish vessel, bound 
with a full cargo of maize from Buenos Ayres to a 
port of discharge in Denmark. The learned trial 
judge found that he was satisfied that the captain 
took the third officer intending to smuggle him t o 
Germany. In  their Lordships’ opinion, that, how
ever plausible as a matter of speculation, on this 
evidence is a matter of speculation only; because 
all that can be said is, on the one hand, that he was 
a German, and apparently that his relations were 
still alive in Germany, while, on the other hand, 
there is no evidence of any express intention on his 
part, or of anything done by him to throw any light 
on his further proceedings after arriving in Denmark; 
and for what it may be worth there is the fact that 
he had left Pernambuco under such circumstances 
of dispute with the other officers on board his ship, 
the Blucher, that the immediate cause of his dis
covery was in fact the sending of a letter by the first 
mate, which he must have known would fall into 
the hands of the British officials, betraying Hell- 
man’s presence on board, because he had gone away 
in debt to him and others. Therefore, it would be 
quite impossible, in their Lordships’ opinion, to 
say that it has been proved that he was even going 
to Germany. What this man was, except that he 
was a mariner and a qualified third officer, the 
evidence does not show; and even assuming, as 
probably one may assume, because our eyes cannot 
be closed to circumstances of public notoriety 
connected with the war, that, if he reached Germany, 
some service in connection with the war would 
promptly have been found for him, the fact remains 
that he was at the time a seaman in an entirely 
private capacity seeking the opportunity of a 
voyage, by which he would at least escape from a 
further stay at Pernambuco, and proceeding at 
his own expense, or at the expense of the owners of 
this Swedish barque, it does not appear which, but 
without their cognisance at any rate. His case, 
therefore cannot be placed in the same category at 
all as the cases where the officers of a belligerent 
State have engaged a vessel to perform a particular 
service, or have paid for the carriage of particular 
passengers, or where persons, already embodied in 
the service of the belligerent country, are being 
transported upon some purpose of State.

Their Lordships are impressed with the fact that 
the circumstances of this case appear to lie outside 
the scope of any authority to which their attention 
has been drawn. I t  is true that when he reached 
Halifax the captain of the Svith iod  endeavoured to 
conceal the presence of the man on board by means 
of very transparent devices, because, as he knew 
almost as soon as he was interrogated, the officials 
were already aware of the man’s presence, and 
anything he might say or do could hardly do more 
than save appearances for himself, and enable him 
to say that he had not given the man up. The 
conduct of the captain of the Svith iod  does not 
appear to their Lordships particularly aggravated. 
At any rate, if there is no sufficient evidence of an 
act which would constitute an unneutral service 
or a cause of condemnation under that or any 
analogous title, the mere deceptions of the captain of 
the Svith iod  in themselves would not, either in 
justice or according to authority, be a ground for 
confiscating the vessel.

Their Lordships are, of course, very fully 
impressed with the great importance of the whole 
topic of unneutral service, particularly in view of 
the fact that the change in the circumstances under 
which maritime warfare is now carried on is so great 
since most of the cases relied upon were decided. 
On some proper occasion it might be necessary to 
define with very great accuracy the way in which 
well-known principles should be applied under 
modern conditions ; but it is precisely because their 
Lordships are so impressed with the importance of 
the subject, with the high obligations which rest 
upon neutrals to refrain from all unneutral service, 
and with the gravity of that breach of duty, if it 
should occur, that they think it unnecessary, and 
therefore inexpedient and undesirable, to endeavour 
to decide any question of law in a case where, in 
their view, the captors have failed to lay any 
foundation in fact which would justify the investi
gation of so important a subject.

Their Lordships will, therefore, humbly advise 
His Majesty that the appeal succeeds ; that the 
decree of confiscation ought to be set aside, and that 
the confiscated vessel ought to bo restored to her 
owners. The respondent will pay the costs of the 
appeal.

Solicitors for the appellants, BoLterell and Roche.
Solicitors for the respondent, Treasury Solicitor.

M arch  12, 15, and A p r i l 30, 1920.
(Present: The Right Hons. Lords Su m n e r , 

P arm oor , W r e n  b u r y , and Sir A r th u r  
Ch a n n e l i,.)

T h e  Or te r ic . (a)
O N A P P E A L  FR O M  T H E  P R IZ E  C O U R T I N  E N G L A N D .

Prize Court— Enem y goods—Cargo— Parsing o f 
properly  after seizure—“ Sale ”  o f d ra ft to bankers.

On the 22nd J u ly  1914 t ie  appellant, a B r it is h  subject 
carry ing  on business in  g e a \  sold 32,000 bushels 
o f wheat to a Germa i f irm  at Ham burg, payment to 
be made at Ham burg against sh ipp ing documents. 
U he wheat was shipped on the 24f/t J u ly  in  a 
B rit is h  steamship, delivery to the order o f the 
appellant, who indorsed the b ills  o f lad ing  in  blank. 
'l he appellant drew on the buyers fo r  the price  in  
reichsmarks and sold the d ra ft, w ith  the b ill

(a) Reported by VV. £. Enu, Esq.. Barristsr-at-La-w,
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o f lad ing  and po licy  attached, through brokers to 
a bank in  N ew  Y ork fo r  dollars, w ith  a special 
indorsement to that bank. The vessel sailed fo r  
Ham burg before the outbreak o f the w ar, but was 
diverted to L iverpool, where the wheat was seized 
on the 22nd A vg . 1914. The New York bank 
indorsed the d ra ft to bankers in  Ham burg and  
forwarded it ,  w ith  the documents, to them to collect, 
the documents being received in  Ham burg about 
the 25th  A vg . 1914. The d ra ft, unpa id  and  
unaccepted, was eventually relumed to the bank. 
A  w rit c la im ing  condemnation was issued on the 
18th Sept. 1914, and the bank, and afterwards 
the present appellant, claimed the goods.

Held,, that the wheat could not be condemned as enemy 
goods since at the date o f its  seizure in  prize  i t  was 
not enemy properly, and th is general rH e applied,, 
although the property in  the wheal had passed to 
a i  enemy before the issue o f the w rit c la im ing  
condemnation.

•J dgment o f the P rize  Court reversed.
The Schlesien (13 Asp. M a r. Law  Cas. 510 ; 115 

L . T . Rep. 555 ; (1916) P. 225) distinguished. 
A p p e a l  from a decree of Sir Samuel Evans, P. 
(in Prize), dated the 11th Eeb. 1918, condemning 
as enemy goods 32,000 bushels of wheat, part of 
the cargo of the British steamship Orteric,

Sir Erie  Richards, K.C., D unlop, K.C., and Dumas 
for the appellant.

J . G. Pease (with him Sir Gordon Hewart, A.-G.) 
for the respondent, the Procurator-General.

The facts and cases cited appear from the con
sidered opinion of their Lordships, which was 
delivered by

Lord Su m n e r .—The claimant is a British subject, 
carrying on business at Galveston, Texas, U.S.A. 
On the 22nd July 1914 he sold to Eicholz and 
Loeser, of Hamburg, 32,000 bushels of wheat at 
a price reckoned in gold reichsmarks, “ payment 
ni Hamburg by net cash in exchange for shipping 
documents.” By the terms of the contract it was 

deemed to have been made in England, and to 
have been performed there.” The seller had no 
anticipation of war at the time.

The wheat was shipped on board the British 
steamship Orteric, under bills of lading dated the 
24th July 1914, making the wheat deliverable to 
shipper’s order. The claimant duly indorsed them 
in blank. Insurance was effected with the Union 
Marine Insurance Company of Liverpool, through 
their New York branch. The claimant drew at 
eight days’ sight on Eicholz and Loeser for the 
contract price in reichsmarks, attaching the 
certificate of insurance and the bills of lading, and, 
wishing not merely to collect money forthwith but 
fo collect it in dollars, he “ sold ” the draft with 
documents attached through a firm of brokers 
fo the National City Bank of New York, indorsing 
h specially to that bank. The brokers’ “ contract 
of exchange ” describes this transaction as a “ sale.” 
The claimant rendered an invoice to the National 

Bank for the amount of the draft less one- 
thirty-second, in doliars at a rate of exchange of 
To, and drew a sight draft on them for that 
jiniount, which was duly paid. The first question 
m the case is whether this transaction was a sale 
ln (my sense.

The Orteric sailed for Hamburg before the out
break of war, and on passage was diverted to 
Liverpool, where the wheat was seized. The Crown 
ought to have proved the date of this seizure, for

it was very material, but did not do so. I t  was, 
however, stated at the trial that the seizure 
took place on the 22nd Aug. 1914, and this 
date the claimant accepted. The wheat was 
afterwards condemned by Sir Samuel Evans as 
enemy property.

The National City Bank of New York indorsed 
the draft to the Norddeutsche Bank in Hamburg 
on the 28th July 1914, and forwarded it, per the 
steamship Savoie, to that bank with the documents 
for collection for account of the Direction der 
Disconto-Gesellschaft of Berlin, the documents 
to be delivered to the drawees against payment. 
A special authority was added in the following 
terms: “ You are hereby authorised, if requested 
to do so, to give a guarantee on our behalf to deliver 
to interested parties, if entitled thereto, by reason 
of acceptance or payment, the remaining bills of 
lading when received.” Tlieso duplicate bills of 
lading went forward by the ta rm a n ia . The 
Disconto-Gesellschaft of Berlin was advised of 
this remittance of the documents to Hamburg 
“ for the favour of collection and credit of our 
account with your good selves.” In  due course 
the Savoie reached Havre on the 5th Aug., and the 
C arm ania  reached Liverpool on the 7th Aug. 1914.

What happened in Hamburg is the second 
question in the case, and there is a good deal of 
dispute as to the facts and more particularly as to 
the date when those facts occurred. Eventually 
the draft and bills of lading came back to the 
National City Bank of New York. The draft was 
unpaid and unaccepted; the bills of lading had 
on the back of them something elaborately oblite
rated with black pigment. Beyond any real doubt 
that something was the indorsement of Eicholz and 
Loeser. After an interval, the bank sent these 
documents to the present claimant, and called 
on him to pay the draft, but never pressed their 
demand. He has neither paid nor beeri sued.

Certain letters are forthcoming from Eicholz and 
Loeser to the claimant and from the Disconto- 
Gesellschaft of Berlin to the National City Bank 
of New York. If  the story they tell is true, the 
effect of it is this. Eicholz and Loeser had resold 
the wheat in four parcels, three to sub-purchasers 
in Hamburg and the fourth to a sub-purchaser 
in the interior of Germany. When they applied 
to them to know whether they would take up the 
documents, these persons in Hamburg, who prob
ably had a very shrewd idea that they would never 
see the wheat, prudently replied that they would 
take them up when the wheat arrived. The fourth 
was telegraphed to but did not answer. It  is 
consistent with these letters that Eicholz and 
Loeser were asked by the Norddeutsche Bank to 
accept the draft and made the above inquiries on 
one and the same day, namely, the 25th Aug. It  
is improbable that three days had elapsed between 
the presentation of the draft for acceptance and 
that date. Eicholz and Loeser say that the docu
ments only arrived in Hamburg on the 25th Aug., 
and then were handed to them by the Norddeutsche 
Bank but were not taken up by them, and that 
they were then presented to the sub-purchasers. 
To make this presentation regular Eicholz and 
Loeser, as they say, indorsed the bills of lading. 
Whether this was done by arrangement witli the 
Norddeutsche Bank does not appear. In  any case, 
it was superfluous, for the bills of lading were already 
indorsed in blank. When the sub-purchascrs 
refused or failed to take up the documents,



1 2 MARITIME LAW OASES.
P k iv . Co.] T h e  Or t e r ic .

the indorsement of Eicholz and Looser was 
obliterated, and the bills of lading were returned 
to the bank.

The proceedings before the Prize Court, com
menced by a writ dated the 18th Sept. 1914, form the 
conclusion of these transactions. The first to claim 
in prize were the National City Bank of New York, 
alleging that they owned the wheat. They sup
ported theii- claim by inconsistent and contradictory 
affidavits. Their claim failed, and they do not 
now appeal. The appellant did not appear until 
nearly two years after the issue of the writ, and 
about seven months later he delivered his claim, 
alleging that the wheat was his. A passage from 
his evidence was much relied on for the Crown. 
I t  is as follows: “ Q. You considered, did you 
not, the documents belonged to the Nati«nal City 
Bank of New York ?—A. Yes, only as a rule, 
when you sell documents and indorse them, 
you are supposed to be back of them. Q. Cer
tainly. In  other words, you were subject to your 
liability as indorser in case the drafts were 
dishonoured and not paid ?—A. Yes, sir. Q. But 
your transaction with the National City Bank 
was intended to be an absolute sale of the 
documents ?—A. Certainly. . . . Q. You
don’t know what authority . . . may have
been given by the National City Bank of New York 
to its correspondent in Germany ?—A. No. In  
the usual course of events, when you part with those 
documents, you have said ‘ good-bye ’ to the 
transaction.”

The learned President, the late Sir Samuel Evans, 
relying on this passage among other circumstances, 
held that the appellant “ never had any intention 
to reserve any property or interest in the wheat 
after he parted with the documents to the National 
City Bank of New York” ; that the Bank wore 
pledgees only, and that “ the property had before 
the seizure passed to the German buyers.” Plainly, 
therefore, not only the passing of the property, but 
the date on which the property passed were con
siderations germane to his conclusion that the wheat 
should bo condemned.

Where, as in the present case, cargo is seized 
and a decree is asked that such “ cargo ” belonged 
at the time of capture and seizure thereof to enemies 
of the Crown, and as such is subject and liable to 
confiscation as good and lawful prize,” the question 
before the Court is whether what was seized in 
prize was good prize—that is, whether the goods 
did or did not then belong to the King’s enemies. 
This is the crucial date for the case of the captors. 
On the other hand, the position of things at sub
sequent dates may affect the claimant’s rights, 
independently of any mere traverse of the captor’s 
claim. Thus a claimant, having succeeded in his 
contention that what the captors seized was then 
his property, may fail nevertheless to establish a 
right to have it released to him if, before he comes 
before the court to claim as owner, it has become 
enemy property. lie  cannot then truly claim the 
goods as his. In order to obtain the release of 
the goods to himself, he has to prove that the goods 
were his when seized and that he is stdl the person 
who, so to speak, can give a good discharge for 
them if the Court decrees their release to him. In 
this attempt he has failed, apart from condemnation, 
if, in fact, they belong to an enemy: (The P rin z  
Adalbert, 13 Asp. Mar. Law Cas. 307; 116 
L. T. Rep. 802; (1917) A. C. 586). It  is in 
accordance with this principle that before

[Priv. Co.

releasing goods to a claimant the court satisfies 
itself that no enemy has any title to or interest in 
them. Many other considerations may affect the 
question of seizure. The time and circumstances 
of the alleged seizure may be inquired into in order 
to decide whether the seizure was valid (The  
Roum anian, 13 Asp. Mar. Law Cas. 8; 114 
L. T. Rep. 3 ; (1916) 1 A. C. 124), or to decide 
whether what passed amounted to a seizure 
at all (Procurator in  E gypt v. Deutsches Kohlen  
Depot Gesellschaft, 120 L. T. Rep. 102; (1919) 
A. C. 291). Belligerent rights are not exhausted by 
a single seizure; if a first seizure should be deemed 
bad, or its invalidity be apprehended, a second 
seizure under proper conditions may be made and 
relied upon. These are the questions which usually 
make the precise date of a seizure material, but 
none of these questions arose in the present case. 
If, as appears to be the fact, the goods did not 
become enemy goods, if at all, till after the 22nd 
Aug., the respondent was driven to contend that, 
for the purpose of deciding the issue of enemy goods 
or not enemy goods, the date of the writ will suffice 
as the material date. For this no authority was 
produced. Reliance was indeed placed on The 
Schlesien (13 Asp. Mar. Law Cas. 510; 115 
L. T. Rep. 555; (1916) P. 225), where the goods 
seized, having been neutral-owned at the dato 
when they were first seized and at the date 
when a writ in prize was first issued, Sir Samuel 
Evans held that retention of possession by the 
Crown might be regarded as a continuous seizure, 
so that, when the goods' had become enemy goods 
by the outbreak of war with Austria and a second 
writ had been thereafter issued, the requisites 
for their condemnation as enemy property were 
satisfied- If  the first seizure was invalid anil 
there was nothing to justify possession except 
such seizure, a second might be made, when the 
outbreak of war with Austria made seizure legiti
mate. The intention of the Grown after the original 
seizure to hold in the exercise of billigerent rights 
was found as a fact. The mode in which the cargo 
had been dealt with was not such as to exempt the 
goods from further seizure. The issue of the writ 
itself was not merely the expression of the purpose 
with which the Crown had continued in possession, 
though there had been no intermediate release, but 
it was in itself an overt and notorious act which, 
coupled with due service, might amount to a second 
and a valid seizure. It  is not quite clear that this 
was Sir Samuel Evans’ finding, but, whatever 
may be thought of this decision if it proceeded on 
other grounds, it is inapplicable to the present case. 
Hero there is no second writ and no extraneous 
event at all to affect the status of the goods after 
the first seizure. The goods were seized once only 
and were seized as being then good prize, and this 
they were not if they were still British-owned. 
If  the seizure was wrongful then, it does not become 
rightful by continuing the wrong. The captor 
cannot be allowed to benefit by the chance of what 
may happen' while he delays to issue a writ, so 
that the chapter of events in the meantime may 
repair what was imperfect in his own proceedings.
If  the goods had been enemy goods when seized 
the captors would not have been defeated by a 
transfer of the property to a neutral before the 
writ could issue. If  the captors take the goods 
of a neutral or a. British subject by a bad seizure, 
they must, in order to avail themselves of a sub
sequent passing of the property to an enemy,
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make a fresh and  ̂valid seizure. Of this there was 
no vestige here.

In the present case the respondent proves nothing 
adverse to the claimant’s title without either 
showing that the title to the wheat'had been divested 
in favour of the National City Bank of New York 
before the decree, or had passed from the claimant 
and had become vested in Eicholz and Loeser 
before the seizure. As to the latter he proves 
nothing unless he relies on the statements made 
by Eicholz and Loeser in the letters which were 
Put in. These letters say that the documents 
only arrived in Hamburg on the 25th Aug., and 
°n this point at least the letters are self-consistent. 
The respondent produced nothing to the contrary 
except that the Savoie reached Havre on the 5th Aug. 
and the C arm ania  reached Liverpool two days 
later. In  the circumstances then existing no 
inference can be drawn as to the date at which 
letters for Hamburg brought by these vessels would 
reach their destination. Substantial delay is 
certain. If  the letters arrived on the 25th Aug. 
it may well be that they arrived earlier than might 
have been expected. Their Lordships are unable 
to conclude that the documents were in Hamburg 
by or before the date of the seizure of the wheat, 
namely, the 22nd Aug.

Further, in their Lordships’ view, it is very 
improbable that the wheat ever vested generally 
in the National City Bank of New York, apart 
from a mercantile pledge, or ever vested in any 
Herman owner at all, and they conclude that neither 
■vesting happened. There is no evidence whatever 
that Eicholz and Loeser or their sub-purchasers 
ever paid anything. Such evidence as there is 
goes entirely to the contrary. It  was most stpongly 
against the interest of both purchasers and sub- 
Purchasers to part with any money under the 
circumstances against wheat that had not arrived 
and might well never arrive. It  was contrary to 
Ibe interests of the Norddeutsche Bank, who were 
m any case only agents and were acting on the 
instructions of an important bank in the principal 
neutral country, to allow the wheat to vest in 
others if no money was forthcoming. I t  is true 
that the bills of lading wore indorsed by Eicholz 
and Loeser, but the Norddeutsche Bank, which 
allowed this to be done, also allowed the endorse
ment to be obliterated—a stupid thing in itself and 
Provocative of objection by third parties—and 
mturned them to America. The statement of 
Licholz and Loeser is that most consistent with the 
probabilities of the case, namely, that for the 
Purpose of getting money from the sub-purchasers, 
m case they could be prevailed upon to pay, they 
indorsed and presented the bills of lading without 
cither taking them up or getting possession. In  all 
probability a clerk from the bank kept them all 
Hie time, but attended when Eicholz and Loeser 
'vent to the sub-purchasers in order to exhibit the 
bills, ready to be delivered. They were never 
delivered. He took them back to the bank, and so, 
'vitli the indorsement obliterated, they were sent 
°ack by the bank to New York. The whole, tenor 
cf the letters is quite consistent with the bills of 
Jading never having been delivered to Eicholz and 
Loeser, in spite of the indorsement, and such is 
‘heir Lordships’ view.

Again it is wholly improbable that the documents 
'H‘re over taken by the National City Bank of New 
Ict'k except by way of discount and security.
■ l,<-'h would be the natural course of business,

and as the transaction, by which the documents 
were transferred to them, was completed not only 
before the outbreak of war but even before its 
imminence became obvious, there was no reason for 
departing from the natural course. I t  is plain that 
when the claimant handed over the documents to 
the bank, he meant his contract of sale to Eicholz 
and Loeser to be completed by delivery to them of 
the bills of lading for the wheat. I t  is plain that all 
that the bank would get out of the transaction would 
be eight or nine dollars for discount. They cannot 
have meant to buy the wheat out and out, and, 
whether their statement that the wheat was their 
property was really believed by them or not, it 
is no doubt due to the uncertainty, which may 
well have existed before the decisions in The 
M ira m ic M  (13 Asp. Mar. Law Cas. 21; 112 L. T. 
Rep. 349; (1915) P. 71) and The Odessa (13 Asp. 
Mar. Law Cas. 27 ; 114 L. T. Rep. 10 ; (1916) 1 A. C. 
145), as to the kind of ownership which is required 
to support a claim as owner in prize. As to the 
expression in the brokers’ contract that the draft 
(not the wheat) was “ sold,” that is an intelligible, 
if inaccurate, expression for an exchange trans
action, which would commonly be referred to as 
a sale of reichsmarks and a purchase of dollars.

There remains the above-quoted evidence of 
the claimant, as to which the respondent’s argument 
was that he could not go back from his own evidence, 
but must be taken at his word. Their Lordships 
will say nothing to encourage the idea that claimants 
in prize can be allowed to deal uncandidly with the 
court or to modify in their own favour inconvenient 
admissions made by or binding upon themselves. 
I t  is, however, in fairness always necessary to 
ascertain what the evidence really means, and in 
this case the strongest light is thrown on the meaning 
by the familiar character of this type of transaction. 
In  the vast majority of such cases the shipper does 
“ say good-bye ” to the transaction when he parts 
with the documents and receives the proceeds of 
the discount of the draft. In  substance the docu
ments are absolutely parted with, if not truly sold, 
for they are never likely to come back. Yet all 
the time the drawer remains “ back of ” the docu
ments even when he has “ sold” and indorsed 
them. Their Lordships think that the claimant, 
with some transatlantic locutions, was intending 
to describe the usual transaction, in which he would 
retain the general property and transfer to the bank 
only a special property by way of security, and that 
his language should not be further pressed against 
him. Nor can his case be prejudiced by the 
ambiguous conduct of the bank in the proceedings, 
or by their vacillation in asserting against him their 
claim to recourse on the draft. What rights and 
remedies may still be outstanding between the 
claimant and the bank their Lordships do not know 
and need not inquire. They are of opinion that 
the wheat never ceased to be the claimant’s wheat 
till it was sold in the course of the proceedings in 
prize ; that he is the owner of the proceeds which 
represent the wheat, free from any enemy interest ; 
that he is entitled to have the decree of condemna
tion set aside and the proceeds of the wheat released 
to him ; to have his appeal allowed with costs 
here and below, and to have returned to him in full 
his security lodged in the Prize Court. They will 
humbly advise His Majesty accordingly.

Solicitors for the appellant, Thomas Cooper and 
Co.

Solicitor for the respondent, Treasury Solicitor.
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MARITIME LAW CASES.

M arch  18 and M a y  4, 1920.
(Present: The Right Hons. Lords Su m n e r , 

Pa r m o o r , W r e n b u r y , the L o rd  J u s t ic e -Cl e r k , 
and Sir A r t h u r  Ch a n n e l l .)

T h e  Oscar  I I .  (a)
O N  A P P E A L  E R O M  T H E  P R IZ E  C O UR T IN  E N G L A N D .

P rize  Court— Negligence in  effecting capture— S h ip  
sunk after co llis ion— Loss o f goods— A ction  against 
Procurator-General—R esponsib ility— P rize  Court 
Rules 1914, Order I I . ,  r. 3.

A  neutra l vessel, upon which the goods o f  the 
respondent, who was also a neutral, icere laden, 
teas lost ow ing to a collision, w ith  an Eng lish  
w arship w h ils t the latter was effecting her capture. 
The Procurator-General subsequently institu ted  
proceedings in  prize against pa rt o f the cargo laden 
on the neu tra l, bid i t  was admitted that the 
respondent's goods, and the vessel herself, were not 

liab le to be condemned. The. respondent sued the 
Crown and the Procurator-General, and obtained 
an order fo r  the restoration, o f the value o f his 
lost goods.

H eld , that under the P rize  Court Rules 1914, whereby 
the Procurator-General was substituted fo r  the 
actual captors, he was liab le  in  such damages and  
costs as under the old procedure the actual captors 
were subject, and that the rules were not ultra vires 
so fa r  as they imposed that lia b ility .

Observations in  The Zamora (13 Asp. M a r . L aw  
Cas. 144, 330; 114 L . T . Rep. 626; (1916) 
2 A . C. 77) followed.

Judgment o f P rize  Court affirmed.

A p p e a l  by the Crown from a judgment of Lord 
Sterndale, sitting as President of the Prize Court, 
dated the 3rd April 1919 (reported 14 Asp. Mar.’ 
Law Cas. 447 ; 121 L. T. Rep. 285 ; (1919) p. 171), 
ordering the restoration of the value of 250 bags 
of coffee laden on board the neutral ship Oscar 11. 
to the respondents, and that their value should be 
ascertained by the registrar and merchants.

Sir Gordon H ew art (A.-G.), Sir Ernest P o llock  
(S.-G.), and S tuart Bevan, K.C. for the Crown.

Sir E rie  Richards, K.C. and Balloch  for the 
respondent.

The following cases were referred to :
The Zam ora, 13 Asp. Mar. Law Cas. 144, 330 • 

114 L. T. Rep. 626 ; (1916) 2 A. C. 77 • ’
The M entor, 1799, 1 C. Rob. 179 ;
The Sudm ark, 118 L. T. Rep. 383; (1918)

A. C. 475 ; '
The D e r M oh r, 1800, 3 C. Rob. 129;
The Corsican Prince, 13 Asp. Mar. Law Cas. 

29; 112 L. T. Rep. 475; (1916) P. 195.
The considered opinion of their Lordships was 

delivered by
Lord Su m n e r .—In this case the Procurator- 

General appeals from a decree of Lord Sterndale, 
sitting in Prize, by which he ordered the restoration 
to the claimants, as owners, of 250 bags of coffee, 
part of the cargo of the Oscar I I . ,  their value to be 
ascertained hereafter by the registrar and mer
chants. I t  was admitted that the ship with her 
cargo was sunk on the 1st July 1915 by reason of a 
collision with H.M.S. Patuca, in which the latter 
was alone to blame; that the Patuca was engaged 
at the time in capturing the Oscar I I .  in order to 
bring her and her cargo into port as prize of Avar

i f l )  R e p o r te d  b y  W . t ' .  R e id , E s q ., B a r r is te r - a t - L a w .

for the Crown; and that in fact the Coffee was 
not liable to condemnation on any ground. Ho 
evidence was given nor were the precise circum
stances explained under ivhich the collision occurred. 
I t  is, however, clear that the captors’ obligation 
to be answerable for due care in the custody and 
treatment of the property seized had already 
attached, and their Lordships were informed that 
the Oscar I I .  had reached port before she actually 
foundered in consequence of the collision. There 
seems to have been no salvage.

The owners of this coffee had a good claim 
against somebody. So much AA'as not in dispute. 
The question was whether the Procurator-General 
could be made liable. Shortly after the Oscar I I .  
sank, the Lords Commissioners of the Admiralty 
accepted liability both for ship and cargo, but as 
they claimed to limit the amount of the liability, 
no action was taken against the navigating officer. 
Matters then remained in abeyance until the folloiv- 
ing year. In  March 1916, for reasons Avhich must 
be surmised, the Procurator-General issued a writ 
praying condemnation as prize of part of the lost 
cargo of the Oscar I I . ,  the 250 bags in question 
not being included in the claim. In  July 1918 the 
present claimants issued a writ to recover from the 
Crown and the Procurator-General damages for 
the loss of their cargo by reason of the collision, 
and the Procurator-General having entered an 
appearance and alleged that their action was 
misconceived, the question Avent to trial without 
further formal proceeding than an admission of 
facts. The learned President expressed a doubt 
whether the course taken by the claimants Avas 
correct in form but, as the question was merely 
one of procedure and could only affect costs, he 
treated the point as immaterial, and it has not 
been pressed on their Lordships as a ground for 
allowing the appeal. The true issue is the liability 
of the Procurator-General.

Captures at sea in time of Avar are madę under 
the authority of the Crown in the exercise of its 
belligerent rights. In  the regular course those 
who effect the capture must hold the Sovereign’s 
commission, though a capture made Avithout it 
may be afterwards ratified and adopted by the 
Crown. Subject to condemnation in Prize, the 
capture is for the Crown’s benefit, and it is by the 
Crown s bounty that the actual captors participate 
in the fruits of the prize. On the other hand, the 
obligation is unquestioned to bring the prize in 
for condemnation and, pending its delivery into 
the custody of a Court of Prize, to safeguard it 
from avoidable injury or loss. This obligation is 
for the benefit of the parties interested, to whom 
the property may be released by the court if grounds 
of condemnation fail. These belligerent rights and 
these obligations toAvards neutrals are correlative 
and ought to correspond. They are rights and 
obligations of the Crown, though exercised and 
discharged by the proper executive officers.

The Prize Court Rules noAv make provision for 
the commencement of the proceedings for condem
nation, to which, according to old practice, the 
actual captors were parties, by the issue of a writ 
in the name of the Crown only, by its proper officer 
Avho is the Procurator-General. As a result of 
this change the position of neutrals in a Court of 
Prize must be greatly prejudiced, unless, in 
assuming the position of captor in the Prize Court 
proceedings, the CroAvn also assumes responsibility 
toAA'ards neutra] claimants. This matter came
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before their Lordships’ Board in The Zam ora (sup.), 
and, at least as regards liability for dealings with 
the res during the proceedings to the prejudice of 
the parties ultimately successful, the question was 
decided. What now remains open is responsibility 
tor damage arising from failure to take care of the 
res prior to the commencement of proceedings in 
the Prize Court. Is there any reason why a 
similar conclusion should not be deduced from the 
orders and rules in the present case ? If  not, 
°an it be said that to such extent the orders and 
rules are u ltra  vires ?

The general effect of that judgment, so far as 
relates to the present question, is summed up in a 
Passage on p. I l l  (13 Asp. Mar. Law Cas., at 
P- 339): *' In  their Lordships’ opinion these rules 
are framed on the footing that, where the Crown 
by its proper officer is a party to the pro
ceedings, it takes upon itself the liability as 
lo damages and costs, to which under the old 
Procedure the actual captors were subject.”

This passage does not limit the liability spoken of 
to the consequences of dealings which take place 
after the issue of the writ, and it sums up the whole 
argument upon the construction of the orders and 
rules, which forms the foundation of the judgment, 
111 a manner which does not lend itself to a restricted 
application.

It  was contended before their Lordships that the 
Procurator-General takes the place of captor only 
ror the purpose of the proceedings in the Prize Court. 
Bence, it  was said, he cannot as captor for that 
Purpose have any responsibility for the derelictions 
°I duty of persons, strangers to himself and his 
office, which took place before the proceedings 
began. I t  was said further, that the present 
Proceedings, for the purpose of which alone he 
assumed the position of captor, are .taken against 
other cargo and do not relate to the parcel of coffee 
*u question, and that a claim cannot now be enforced 
■'■gainst him at the instance of persons whose cargo 
be does not seek to have condemned.

In their Lordships’ opinion, the effect of the Prize 
Court Rules is that, after the proceedings are 
instituted, the Procurator-General is the captor not 

particular and specified purposes, but generally, 
though it is true that the actual captors are referred 
to in some rules for specific purposes, such as joint 
capture and prize bounty. It  is not necessary for 
their Lordships to decide on the present occasion 
'''bother damages could have been claimed against 
him if he had commenced no proceedings in Prize, 
though they are not to be understood as negativing 
bis liability even in such a case. They are, how- 
cyer, unable to find anything in the rules to limit 
his liability, since he has elected to begin pro
ceedings, to such dealings with the subject-matter 
of the suit as took place in the course of it, and they 
think that, as a matter of construction, his position 
and liabilities cannot be so restricted.

Equally little are they able to accept the argu
ment that his liability is only to such persons as 
may be interested in the actual goods whoso 
condemnation he may have chosen to seek in such 
Proceedings as he thinks fit to institute. The 
a°tual captors seized the whole ship and all her 
cargo. To bring any of it into port they had to 
iring in all, and they exposed all in common to 
lbe risk of such dereliction of duty as they were 
guilty of and were bound to deliver to the custody 
?f the court all that they might ultimately bring 
ln. Upon this argument, if there had been partial

damage to part of the cargo instead of total loss 
of all, the Procurator-General might have chosen 
the undamaged cargo as the subject of his pro
ceedings for condemnation and, by forbearing to 
ask for the condemnation of such cargo as suffered 
injury, might have escaped all liability in respect 
of it. Such a contention only needs to be stated 
to be dismissed. A Court of Prize, unless con
strained by the authority of the most explicit and 
binding regulations, could not expose to so gross 
an unfairness those neutrals whose interests are 
committed to its protection.

It  was then argued, that, if the rules impose on 
the Procurator-General so wide a liability they 
go beyond the function of rules of practice and 
procedure, transcend the statutory power given 
by the Act of 1894, which is a rule-making power, 
and trench upon the Royal Prerogative, which the 
Naval Prize Act of 1864 expressly saves. Their 
Lordships think that these points are scarcely 
debatable, since the decision in 2 he Zamora  
(sup.), even though they may not have been 
expressly dealt with in the terms of that judgment. 
The argument involves no little injustice. Had 
the Crown been pleased to issue the proclamation, 
usual in former wars, granting prize to the actual 
captors, and had the traditional practice remained 
unaltered, they would have been liable in the 
Prize Court proceedings for neglect of due care. 
On the present view, by forbearing to issue such a 
proclamation, the Crown takes to itself the fruits 
of the capture, when harvested in the Prize Court, 
but leaves to the neutral only the satisfaction, 
often a barren one, of looking to the actual captors 
in other proceedings for payment of compensation, 
if his property is damaged by neglect of the 
captors’ duty. The argument further involves 
some confusion. The prerogative of the Crown is 
strictly not involved either in the capture or in its 
incidents. No question then arises between the 
Crown and its subjects. The belligerent right of 
the Crown is to seize the property of neutrals at 
sea in time of war under certain circumstances and 
on certain conditions. One such condition is that 
the property be brought before a Court of Prize 
for adjudication; another is that in the meantime 
a certain established measure of care be used in 
dealing with the property. It  is not one of the 
belligerent rights of the Crown to damage neutral 
property after seizure, either by omission or com
mission. The obligation to bring the property 
before the court for condemnation is one which 
may be discharged by the actual captors; or, if 
the Crown is minded to discharge that obligation 
and to institute the necessary proceedings by its 
proper officer, such a course may be taken either 
at pleasure or under a permanent regulation. If  
the Crown is pleased to take this course, it waives 
the right to leave the actual captors to be the 
parties to act. Again to seek the exercise of one 
part of the jurisdiction of the court is in itself a 
submission to the exercise, when justice requires 
it, of the correlative jurisdiction of the court, if 
the claim for a decree of condemnation fails. The 
enforcement against the party, who alone is before 
it as captor, of the liability for neglect of a captor’s 
duty may indeed be regarded as being in itself a 
matter of practice and procedure, for it is part of 
the C'irsus c.rice, rules or no rules. The matter 
may, however, be put somewhat higher. If  the 
Crown is pleased to assumo a position which 
involves the abandonment of its right not to be made
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liable in damages, but to leave the enforcement of 
such liability to be made against the parties 
actually in fault, such a diminution or waiver of its 
position is valid. Now the rules are made under 
the authority of an Order in Council and, as this 
board pointed out in The Zamora (sup.), if by 
Order in Council the Crown intimates consent to 
being placed in a position more limited than might 
have been claimed for it, had its full rights been 
insisted on, a Court of Prize is bound to give effect 
to such a waiver in favour of the neutral. Were 
it otherwise, the Crown would be placed in the 
position of seeming to approbate the part of the 
rules by which it obtains as captor the advantage 
of a condemnation, and to reprobate that part by 
which it bears the captor’s responsibility; such 
a waiver is the effect of what is done under the 
Prize Court Rules and this is why the construction 
of those rules was accepted in The Zam ora (sup.) 
as being the only real question. Their Lordships 
think that the construction, which in that case made 
the Procurator-General liable in damages and costs 
under the rules, is equally applicable in the present 
case. There is no ground for holding the rules to 
be u ltra  vires. The decision of Lord Sterndale 
was, therefore, right and ought to be affirmed. 
Their Lordships will humbly advise His Majesty 
that this appeal ought to be dismissed with costs.

Solicitor for the appellant, Treasury Solicitor.
Solicitors for the respondent, Waltons and Co.

HIGH COURT OF JUSTICE.

KING’S BENCH DIVISION.
Tuesday, Jan . 13, 1920.

(Before R o che , J .)

K otzias  v . T y s e e . (a)

M a rin e  insurance — L loyd 's  p o lic y — T ota l lo ss_
Treaty o f Peace—R atifica tion— T erm ination  o f the 
Present W ar (D e fin itio n ) A ct 1918 (8 &  9 Geo 5 
c. 59), s. 1.

On the 2nd Nov. 1918 the defendant agreed by a po licy  
o f insurance to make a payment to the p la in t if f  
“ in  the event o f peace between Great B r ita in  and 
Germany not being concluded on or before the 
30th June  1919.”

B y  the Term ina tion  o f the Present W ar (D efin ition ) 
A ct 1918 (8 <5 9 Geo. 5, c. 59), passed before the end 
o f hostilities, i t  was provided that, fo r  the purpose 
o f construing w ritten  instrum ents, except where the 
context o f the instrum ent which the A c t is  invoked 
to construe “ otherwise requires,” the date o f the 
te rm ination o f the war should be fixed by an Order 
in  Council, and should be as nearly as m ay be 
the date on which ratifica tions o f the treaty should 
be exchanged or deposited by the belligerents. A  
treaty o f peace was signed on the 28th June  1919. 
On the lsf J u ly  1919 a R oyal Proclam ation was 
issued p roc la im ing  that a defin itive  treaty o f peace 
had been concluded. R atifica tions were deposited 
by the 10th Jan . 1920, but no Order in  Council 
had been made at the time o f the tr ia l.

Held, that the expressions "  conclusion o f peace ” and  
te rm ina tion  o f the w ar ” refer to the same date, 

and that, in  the absence o f any special provisions

(<I) R ep o rte d  by T. W . M organ, E su ., B u r r k te r -< itL u w .

[K.B. Div.

in  the instrum ent itse lf, the conclusion o f peace 
contemplated by the parties must mean the exchange 
or deposit o f  ra tifica tions, which look place on the 
10th Jan . 1920.

H eld, also, that the p la in t if f  d id  not act prem ature ly  
in  commencing h is action on the 21st Aug. 1919, 
since the Order in  Council, when i t  is  issued under 
8 <fc 9 Geo. 5, s. 1, sub-s. 1, must f ix  a p p ro x i
mately the date on which the ratifica tions were 
exchanged.

A c tio n  in the Commercial List, tried by Roche, J.
The plaintiff claimed for a total loss under a 

policy of insurance dated the 2nd Nov. 1918, 
subscribed by the defendant and other under
writers, whereby, for the total sum of 34001., of 
which the defendant’s proportion was 451. 9s. Id ., 
the defendant and the other underwriters, each 
for himself and not one for another, agreed to pay 
to the plaintiff’s brokers, on behalf of the plaintiff, 
the amount of their separate subscriptions '* in 
the event of peace between Great Britain and 
Germany not being concluded on or before the 
thirtieth day of June one thousand nine hundred 
and nineteen.”

The action was begun on the 21st Aug. 1919, and 
the writ claimed to recover from the defendant 
451. 9s. Id ., being the amount of his subscription 
under the policy.

In  his points of claim, the plaintiff said that he 
was fully interested in a policy of insurance sub" 
scribed by the defendant, whereby the defendant 
undertook to pay to the plaintiff the sum of 
451. 9s. Id. in the event of peace between Great 
Britain and Germany (who were then at war with 
one another) not being concluded on or before 
the 30th June 1919. Peace between Great Britain 
and Germany was not and had not been concluded 
on or before the 30th June 1919.

By his points of defence, the defendant admitted 
the policy but did not admit that the plaintiff 
was interested therein. He denied that peace 
between Great Britain and Germany was not 
and had not been concluded before the 30th June
1919. Alternatively, and without prejudice to the 
foregoing, the defendant said that he would contend 
that having regard to the Termination of the Present 
War (Definition) Act 1918, and in the absence of 
a declaration thereunder by His Majesty in Council 
at the date of the issue of the writ the action was 
prematurely commenced and would not lie.

The plaintiff, at the outbreak of the war in 1914, 
was a Greek merchant, but by reason of the war 
was unable to continue his business. He was, 
however, desirous of being able to resume it when 
the war should come to an end. In  the meantime, 
he took steps to protect' himself against the risk 
of the continuance of the war, and he took out 
the policy already mentioned under which this 
action was brought.

An armistice was arranged between the 
belligerents on the Ilth  Nov. 1918, and on the 
28th June 1919 the treaty of peace between the 
Allied and Associated Powers, including Great 
Britain, on the one hand, and Germany on the 
other hand, was signed at Versailles. The preamble 
to the treaty contained the following clause:
“ From the coming into force of the present treaty 
the state of war will terminate. From that moment 
and subject to the provisions of this treaty, 
official relations with Germany, and with anv of
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German States, will be resumed by the Allied 
a»d Associated Powers.”

By art. 440 of tbe treaty it was provided, in te r 
alia , as follows:

The present Treaty, of which the French and 
English texts are both authentic, shall be ratified. 
The deposit of ratifications shall be made at Paris 
as soon as possible. Powers of which the seat of 
Government is outside Europe will be entitled merely 
to inform the Government of the French Republic 
through their diplomatic representative at Paris that 
their ratification has been given ; in that case they 
»lust transmit the instrument of ratification as soon 
as possible. A first procès-verbal of the deposit of 
ratifications will be drawn up as soon as the Treaty 
has been ratified by Germany on the one hand and by 
three of the Principal Allied and Associated Powers 
°n the other hand. From the date of this first procès- 
verbal the Treaty will come into force between the High 
Contracting Parties who have ratified it. For the 
determination of all periods of time provided for in 
the present Treaty this date will be the date of the 
eoming into force of the Treaty. In all other respects 
the Treaty will enter into force for each Power at the 
date of the deposit of its ratification. The French 
Government will transmit to all the signatory Powers 
a certified copy of the procès-verbaux of the deposit 
°f ratifications.
. On the 1st July 1919, His Majesty the King 
•ssued a proclamation which, after reciting that 
the treaty had been concluded, provided as follows : 
' In conformity thereunto We have thought fit 

hereby to command that the same be published 
*n due course throughout all Our Dominions, and 
We do declare to all Our loving subjects Our Will 
and Pleasure that upon the exchange of the 
Ratifications thereof the said Treaty of Peace be 
pbserved inviolably as well by sea as by land and 
Iri all places whatsoever; strictly charging and 
commanding all Our loving subjects to take notice 
hereof and to conform themselves thereunto 
accordingly.”

Ratifications of the above treaty of peace were 
exchanged by the signatory powers on the 10th Jan.

The Termination of the Present War (Definition) 
Act 1918 (8 & 9 Geo. 5, c. 59) was entitled “ An 
Act to make provision for determining the date of 
the termination of the present war, and for purposes 
connected therewith.”

Sect. 1 provides that:
. (1) His Majesty in Council may declare what date 
18 to be treated as the date of the termination of the 
Present war, and the present war shall be treated as 
having continued to, and as having ended on that 
date for the purposes of any provision in any Act of 
Parliament, Order in Council, or Proclamation, and, 
except where the context otherwise requires, of any 
Provision in any contract deed or other instrument 
[derring expressly or impliedly, and in whatever 
form of words, to the present war or the present
hostilities.
. (2) The date so declared shall be as nearly as may 
»e the date of the exchange or deposit of ratifications 

the treaty or treaties of peace : Provided that, 
»otwithstanding anything in this provision, the date 
declared as aforesaid shall be'conclu3ive for all purposes 

this Act.
(9) His Majesty in Council may also similarly 

declare what' date is to be treated as the date of the 
termination of war between His Majesty and any 
Particular State.

Foote, K.C. and S. P . J . M e r lin  for the plaintiff. 
On the true construction of the policy, the war 

V ol. X V . ,  N. S.

did not terminate on or before the date specified in 
the policy. Therefore, the event on the happening 
of which the money was to become payable under 
the policy did in fact happen, and the plaintiff is 
entitled to recover under the policy. According 
to international law, in the absence of any statutory 
or contractual provision to the contrary, a treaty of 
peace, except when personally concluded by the 
Sovereign, or some person occupying a station 
equivalent to that of a Sovereign does not become 
definitely binding on a signatory state until there 
has been ratification of it by that State :

Hall’s International Law, 6th edit., pp. 322, 
554 ;

Wheaton’s International Law, 5th edit., 
Eng. 1916, pp. 358-360.

In  this case the Treaty of Peace which was signed 
on the 28th June 1919, was not ratified until the 
10th Jan. 1920. Therefore, peace, in the sense in 
which the expression is ordinarily used in inter
national law, was not concluded by the date specified 
within the meaning of the policy. The termination 
of the present war (Definition) Act 1918 provides 
that the date of the termination of the war for the 
purposes of any contract, deed, or other instrument, 
(and those expressions include this policy) except 
where the context otherwise requires—and here the 
context does not otherwise require—shall be the 
date to be declared by an Order in Council made 
under the Act ; and that the date so declared shall 
be as nearly as may be the date of the exchange 
or deposit of the ratifications of the Treaty of Peace. 
There was no exchange or deposit of ratifications 
of this treaty until the 10th Jan. 1920. Art. 440 
of the Treaty of Peace, dated the 28th June 1919, 
after specifying the date of the coming into force 
of the treaty for certain purposes, provides that in 
all other respects the treaty will enter into force for 
each power at the date of the deposit of its ratifica
tion. That is the date specified in the. treaty as the 
date of the termination of the state of war. More
over, the Proclamation of the 1st July 1919, after 
reciting that a definitive Treaty of Peace was con
cluded on the 28tli June 1919, declared that upon 
the exchange of ratifications thereof, the said treaty 
shall be observed inviolably. Thus on any view of 
the policy, whether under international law, 
or the Treaty of Peace itself, or the Termina
tion of the Present War (Definition) ■ Act 1918, 
or the Proclamation of the 1st July 1919, peace 
with Germany was not concluded by the date 
specified in the policy; therefore the plaintiff is 
entitled to recover.

11. A . W right, K.C. and Sim ey for the defendant. 
—The event of peace not being concluded on or 
before the date specified did not happen within the 
meaning of the policy. In  the sense contemplated 
by the parties to the policy, peace was in fact 
concluded, or the war terminated, on or before the 
date specified in the policy,-—namely, the 30th June 
1919. The policy must be construed with due 
regard to its object, context and circumstances. 
By reason of the war the plaintiff had been forced 
to suspend his business and he desired to resume 
it as soon as it become possible for him to do so, 
and he, as a man of business took out this policy to 
safeguard himself in the meantime against the risk 
of not being able to resume business by the specified 
date. The words of the policy must be read as 
meaning in the event of there not being such a 
conclusion of peace by the 30th Juno 1919 as would

D
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allow of a resumption of oversea, trade. The mere 
signing ofthe treaty of peace which took place on 
the 28th June, two days before the date specified 
m the policy, involved a conclusion of peace such 
as was contemplated by the policy. Therefore, 
the event on which the policy money was to become 
payable, did not in fact happen within the -mpanten; 
of the policy. I t  is immaterial that the treaty of 
peace was not ratified before the date specified in 
the policy, because, by international law, a treaty 
of peace, as from the date of signature, and before 
ratification, is so far binding that hostilities must 
immediately cca.se :

Hall s International Law, 6th edit., p. 0,54.

Ihe Treaty of Peace Act 1919 (9 & 10 Geo. 5, c. 39), 
which was passed on the 31st July 1919 after the 
signature, but before the ratification of the treaty 
of peace regards the treaty as concluded and bind- 
lng- f he Act is entitled an Act for carrying into 
effect the treaty and it provides for giving effect to 
the trea-ty by Orders in Council and otherwise. The 
expression definitive 55 in the Proclamation of the 
ist Ju!y 1919 used in reference to the treaty of peace 
of the 2oth June 1919, means final and conclusive. 
Moreover, peace has been regarded as concluded 
by many other Acts and Government notices. 
Deference was made to the following Acts of 
Parliament:

Restoration of Pre-War Practices Act 191!) 
(9 & 10 Geo. 5, c. 42), passed on the loth 
Aug. 1919, s. 1, sub-s. I ;

Munitions of War Act 1915 (5 & 6 Geo. 5 
c. 54), sched. 2,

Anglo-French Treaty (Defence of France) Act 
 ̂ T  & 10 Geo. 5, c. 34), passed on the 

31st July 1919.

The Anglo-French Treaty of the 28th June 1919 
which is set out in a schedule of the last-mentioned 
Act refers to the treaty of peace as “ concluded,” 
although it had 'not then been ratified. Several 
notices issued by the Board of Trade after the 
signature, but before the ratification of the treaty 
of peace as having been concluded: (see for 
example, “ Board of Trade Journal,” vol. 103, 
p. 433). No Order in Council has yet been made 
under the Termination of the Present War (Defini
tion) Act 1918, declaring what date is to be treated 
as the date of the termination of the war. Moreover, 
whatever date may be subsequently fixed, it will 
have no reference to this policy, for the policy 
must be interpreted as a whole, having regard to 
sect. 1, sub-sect. 1, of the Act. when it will be 
found that the policy “ otherwise requires.” The 
plaintiff is not entitled to recover.

R o che , J.—This is an action brought on a policy 
of insurance dated the 2nd Nov. 1918, whereby, in 
consideration of a premium paid by the plaintiff as 
the assured, the underwriters, of whom the defen
dant is one, agree to pay to the brokers of the 
plaintiff on behalf of the plaintiff as principal 
the amount of their separate subscriptions “ in the 
event of peace between Great Britain and Germany 
not being concluded on or before the 30th June 
1919.” The plaintiff claims payment from the 
defendant of the sum underwritten by him 
as for a loss under the policy on the ground 
that peace between Great Britain and Germany 
PM9  n0t concIuilf'<1 on or before the 30th June

Ihe only question to be decided is whether or 
not peace had been concluded between these 
countries on or before the date specified.

I  am told that a number of other policies have 
been effected, some of them between the same 
Pf1'1.11:3’ M terms the same as or similar to those 
l policy, and that it will be of advantage to

the parties to these other policies to know what 
interpretation the court puts upon this policy. 
I  desire, however, to say that in the present case 
I  am only interpreting the words of the policy 

rp,r? me, ant  ̂ n°t those of anv other document. 
Jins policy was effected on the 2nd Nov. 1918, 

before hostilities between this country and Germany 
ceased, but when the parties contemplated 

that they might soon cease. I t  is not contended 
on behalf of the defendant that the parties, in 
effecting the policy, meant by the conclusion of 
peace on or before the 30th June 1919 a mere 
cessation of hostilities on or before that date : 
it is admitted that they meant a cessation of 
hostilities followed at the least by the making of 
a treaty of peace before that date.

f t  is said, however, on behalf of the defendant 
that that is what the parties meant, and that peace 
was ooncluded on or before that date for the 
purposes of the policy, because a treaty of peace 
between these countries was signed before that 
date. I t  is said on behalf of the plaintiff, on the 
other hand, that peace was not concluded on or 
before that date within the meaning of the policy 
because, although the treaty of peace was signed 
before that date, ratifications of the treaty by the 
high contracting parties thereto were not exchanged 
i'J'h)1' *)e*0re ^a ®̂> or indeed until the 10th Jan.

I  accept the view contended for on behalf of the 
plaintiff, and I  do so for several reasons. In  the 
first place, the authorities show that, in the absence 
of any specific statutoiy or contractual provision 
to the contrary, the general rule of international 
law is that as between civilised Powers who have 
been at war, peace is not concluded until a treaty 
of peace is finally binding on the belligerents, and 
that that stage is not reached until ratifications 
of the treaty of peace have been exchanged between 
them.

In  the present instance, however, the matter 
does not rest there. The Termination of the 
I  resent War (Definition) Act 1918, -which was 
passed during the war, and is entitled an Act to 
make provision for determining the date of its 
termination, provided by sect. 1, sub-sect. 1, that 
Ilis Majesty in Council may declare what date is 
to be treated as the date of the termination of the 
present war, and that the war shall be treated as 
having ended on that date for the purposes, except 
waere the context otherwise requires, of any 
provision in any contract, deed or other instrument, 
referring to the war; and by sect. 1, sub-sect. 2, 
that the date so declared shall be as nearly as may 
be the date of the exchange or deposit of ratifi- 
cations of the treaty of peace.

I t  is to be observed that the Act speaks of the 
elate of the termination of the war, and that the 
policy of insurance deals with the date of the con
clusion of peace, but both must bo treated as 
referring to the same event, and therefore to the 
same date. The Act contemplates that an Order 
m Council or Proclamation may be issued declaring 
what date is to be treated as the date on which 
hostilities terminated and peace was concluded.
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B  is not disputed that no Order in Council or 
f roclamation in pursuance of the Act has yet 
°een issued. That fact tends to confirm me in 
he opinion that peace had not been concluded on 

or before the 30th June 1919.
I t  is also, I  think, material in this connection 

[o consider the provisions of the treaty Of peace 
rteelf. In  the recital or preliminary part of the 
treaty it is stated that the Powers have agreed 
that from the coming into force of the treaty the 
state of war will terminate. Art. 440 of the 
treaty provides that a first procès-verbal of the 
deposit of ratifications will be drawn up as soon 
J3 the treaty has been ratified by the Powers, that 
from the date of that first procès-verbal the treaty 

come into force between the Powers who have 
ratified it, and that in all other respects it will 
®oter into force for each Power at the date of the 
deposit of its ratification.

The treaty of peace thus provides that it is to 
e°me into force, or, in other words, that peace is 
[o be concluded, by a deposit of ratifications of 
rhe treaty, and a procès-verbal thereof. That was 
dot accomplished until the present month of Jan.

120, and consequently it had not been accom
plished on or before the 30th June 1919, the date 
Mentioned in the policy. In  view of these con
siderations, I  am of opinion that peace can only 

said to have b.een concluded at a date cpn- 
Siderably later than June 1919.

With regard to the contention that because 
We plaintiff is a man of business and was insuring 
hunself against a business risk, a special meaning 
diust be given in this policy to the words “ in the 
0vent of peace not being concluded,” I  am not 
satisfied that that contention is well founded. 
Certain Board of Trade notices which were referred 
;°> no doubt treat peace as having been concluded 
i°r purposes of trade before the 30th Juno 1919, 
° r at least before the treaty of peace was ratified, 
out these documents must be read in relation to 
Weir own special purport, and they do not show 
tuat peace was concluded at so early a stage for 
ilny other purpose. I  am not entirely uninfluenced 
by the fact that this policy was effected by a man

business, for I  recognise that apart from a general 
icence to do so, trade with Germany could not 

have been renewed by men of business until after 
We 30th June 1919.

It  is argued that this action has been prematurely 
brought, inasmuch as no Order in Council or 
Proclamation in pursuance of the Act of 1918 has 
yet been made declaring what date is to be treated 
W the date of the termination of the war, and until 
W Order or Proclamation is made it cannot be 
hûown when the war terminated and peace con
cluded. In  my view, that argument is not well 
bunded. The Act provides by sect. 1, sub-sect. 2, 

that the date declared by the Order in Council 
'Wen made shall bo as nearly as may be the date 
bt the exchange or deposit of ratifications of the 
treaty of peace.

9 n the 21st Aug. 1919, the date on which the 
action was brought, there had as yet been no 
e*change or deposit of ratifications of the treaty 
5*r peace, and that being so, the date to be declared 
y the Order in Council as that of the termination 

uf the war could not well be an earlier date than 
hat on which the action was brought. I t  was, 
herefore, open to the plaintiff to say when he 
rought the action that peace had not even then 
Wn concluded, and therefore that it had not

been concluded on the 30th June 1919, the earlier 
date mentioned in the policy.

Judgment fo r  the p la in t if f .
Solicitors for the plaintiff, W. 'W. Young, Son, 

and Ward.
Solicitors for the defendant, W illia m  A . Crum p  

and Son.

M onday, Feb. 16, 1920.
(Before B a il h a c iie , J.)

Ow n er s  of St e a m s h ip 'L o rd  v . N e w s o m , (a)

Charter-party— Prescribed route— R efusa l o f  master 
to fo llo w — E rro r  o f judgments—Breach o f  charter- 
party .

B y  a charter-party dated the 8l l i  A p r i l  1916, fo r  a 
voyage fro m  L iverpoo l to Archamgel, i t  was •pro
vided by clause 9 that the master was to prosecute his  
voyage w ith  the utmost despatch, and by clause 14, 
that a ll losses and damages occasioned by “  negli
gence, default or error o f judgm ent o f the p ilo t, 
master, or crew, o r other servants o f  the owners in  the 
management or navigation o f the steamer ”  were to be 
absolutely excepted. The vessel sailed fro m  L iv e r
pool on the 26th Sept. 1916 and arrived a t Ffon- 
ningsvaag, in  the north o f  N orw ay. F rom  there 
owing to the danger o f German submarines, a  special 
route to Archangel was prescribed by the B r it is h  
A d m ira lty  and the Norwegian W ar Insurance  
A ssoc ia tion ; the master, however, a fter w a iting  some 
days, decided to proceed by another route and reached 
Varcloe on the 11 th  Oct. 1916. Subsequently the 
crew refused to continue the voyage to Archangel 
owing to reports as to the presence o f a hostile sub
m arine, and, in  spile o f  the charterers' protests, the 
voyage was abandoned and the cargo discharged. 
The c la im  o f  the owners fo r  the hire and o f the 
charterers fo r  damages fo r  breach o f  the charter- 
p a rty  were referred to a rb itra tion . ’The um pire  
fo u nd  that the master in  refus ing  to fo llow  the 
prescribed route was g u ilty  o f a grave error o f ju d g 
ment, and that in  fa i l in g  to sa il he had committed a 
breach ofclmi.se 9 o f the charter-party, and he awarded 
the charterers damages fo r  th is  breach.

Held, that the decision o f the master not to fo llo w  the 
prescribed route was an error o f  judgm ent as to 
route, and not an error o f  judgm ent “ in  the manage
ment or navigation  ” o f the steamer, and that conse
quently the owners were not protected by the excep
tions in  clause 14 o f  the charter-party. A w ard  
upheld.

A w a r d  s ta ted  in  the  fo rm  o f a special case.
By a charter-party dated the 8th April 1916, 

and made between the owners of the steamship 
Lo rd  and Messrs. Newsum, Sons and Co., the 
charterers, the steamship I,o rd , a Norwegian vessel, 
was chartered to Messrs. Newsum, Sons and Co., for 
six months. The charterers sublet the vessel to 
another firm for a voyage from Liverpool to Arch
angel. This voyage, as was required by the charter- 
party, was approved by the Norwegian War 
Insurance Association. The L o rd  sailed from 
Liverpool on the 26th Sept. 1916 and arrived at 
Honningsvaag, in the north of Norway. The 
route from there to Archangel prescribed by the 
British Admiralty and the Norwegian Insurance 
Association, in consequence of the danger from 
German submarines, was for vessels to proceed at a
(a) R ep o rte d  by L . H . B arnes, E sq ., B a r r is te r -a t -L a *
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distance of some 150 to 100 miles from the Nor
wegian coast. The master, however, after waiting 
some time at Honningsvaag, decided in consequence 
of warnings as to the presence of German submarines, 
instead of following this prescribed route to proceed 
by the coast route to Vardoe, where the steamer 
arrived on the 11th Oct. 1916. After waiting at that 
port until the 23rd Oct. the crew, in consequence of 
reports as to the danger from hostile submarines, 
refused to continue the voyage to Archangel, and 
on the 31st Oct., in spite of the protests of the 
charterers, the voyage to Archangel was abandoned 
and the cargo discharged. The claim of the owners 
for the hire and the counterclaim of the charterers 
for damages for breach of the charter-party were 
referred to arbitration. The umpire found that if 
the master had followed the prescribed route the 
steamer in all probability would have reached 
Archangel safely ; that, in refusing to follow the 
prescribed route he was guilty of a grave error of 
judgment, and that in failing to sail ho had com
mitted a breach of clause 9 of the charter-party, 
which provided that he was “ to prosecute his 
voyages with the utmost despatch.” The umpire, 
therefore, awarded the charterers damages for this 
breach of the charter-party, but found that on 
balance a sum was due to the owners for hire.

Clause 14 of the charter-party provided that 
“ throughout this charter losses or damages, 
whether in respect of goods carried or to be carried, 
or in other respects arising or occasioned by the 
following causes shall be absolutely excepted, 
viz., . . . negligence, default, or error of 
judgment of the pilot, master or crew or other 
servants of the owners in the management or 
navigation of the steamer.”

I t  was contended for the owners that even if 
the umpire was right and there had been an error 
of judgment on the master’s part which had caused 
the voyage to be abandoned, it was an error of 
judgment as to the navigation of the vessel, and 
that they were protected by clause 14.

For the charterers it was contended that the 
master’s decision to follow the coast route was not 
an error of judgment with regard to the manage
ment or navigation of the steamer, but merely an 
error as to the choice of route, and that clause 14 
did not appljN

Neil-son, K.C. and J o w ill for the owners.
M acK in n o n , K.C. and Le Quesnc for the charterers.
B a il h a c h e , J . (after stating the facts).—It  

has been contended on behalf of the owners that the 
decision of thejmaster to proceed from Honningsvaag 
to Archangel by the coastal route by way of Vardoe, 
and his refusal to follow the prescribed route and 
make a wide detour, was “ negligence, default, or 
error of judgment” on his part ‘‘ in the manage
ment or navigation of the steamer ” within the 
meaning of clause 14 of the charter-party. Now it 
cannot be said that what the master did was done 
by him in the “ management” of the steamer; 
the question, therefore, remains, was it something 
• lone in the “ navigation ” of the steamer ? In  my 
opinion the word ‘ ‘ navigation ” in clause 14 is 
used with reference to a vessel in motion, that is to 
say a vessel that is being navigated, and a reference 
to the other persons mentioned in the clause in 
addition to the master—namely, the pilot, crew, or 
other servants of the owners—seems to point clearly 
to that being the correct meaning of the term 
“ navigation ” as used therein. A pilot could

hardly commit an error in navigation except when 
a ship was in motion, and indeed would not be 
employed until the vessel was being cast off. The 
term “ management,” may be applied equally to a 
vessel while she is in harbour as well as while she is in 
motion, and the two words in conjunction signify 
something done with regard to the user or control of 
the vessel while she is in harbour or proceeding on 
her voyage. Anything done of that nature comes 
within the meaning of the terms “ management or 
navigation,” but the decision of the master as to 
which of two routes he will pursue, a deliberate 
choice made while in harbour, cannot, in my opinion, 
be said to be an error “ in the management or 
navigation of the steamer.” I t  is, no doubt, very 
difficult sometimes to draw a clear line of demarca
tion between what can and what cannot be included
in the term navigation, but, in my view, the line 
ought to bo drawn to exclude the deliberate con
sideration by the master in harbour as to which of 
two routes he will pursue to reach his destination. 
In  my opinion, therefore, the umpire was right in 
holding that there had been a breach of the charter- 
party, and that the error of judgment of the master 
did not come within the exceptions contained in
clause 14. , , , , .

A w ard  upheld.

Solicitors for the owners, Botterell and Roche. 
Solicitors for the charterers, Thomas Cooper and 

Co., for H i l l ,  D ick inson, and Co., Liverpool.

M arch  16 and 22, 1920.
(Before Gr e e r , J.)

A k t ie s e l s k a b e t  F r a n k  v . N a m a q u a  Copper  
Co m p a n y  L im it e d , (a)

Charier - p a rly—Demurrage— Exception in  cases o f 
“ accidents or other hindrances beyond charterers' 
control "■—M a r t ia l law —Ejusdem generis rule.

I n  Sept. 1914 the defendants chartered the p la in tif fs ' 
vessel fo r  a voyage to P ort N o llo th , in  Cape 
Colony. The vessel du ly  arrived at P o rt N o llo th  
and made ready to discharge. Owing, however, 
to the fa d  that, on her a rr iva l, the port was under 
Government control and was being used fo r  d is 
embarking troops and w ar m ateria l fo r  an expedi
tiona ry  force which was being sent to German 
South-W est A fr ic a , the charterers were unable to 
discharge her u n t il e ighty-s ir days demurrage had 
expired.

The ch a rte r-p a rty  contained three “ exception"  
clauses. The f ir s t  dealt w ith  the charterers' 
obligation to lo a d ; the second was the usual 
exception clause containing, inter alia, “ the 
K in g 's  enemies" and “ restra in t o f princes and  
r id e rs "  ;  the th ird , which was directed to the 
unloading o f the cargo, excepted the charterer fro m  
his lia b il ity  to pay demurrage “ in  cases o f 
strikes, rio ts , lock-outs, labour disturbances, trade 
disputes, accidents, and other hindrances beyond the 
charterer's con tro l." The defendants relied upon 
the exceptions contained in  the second and th ird  
clauses.

Held, that the second clause, fro m  its  position  in  
the charter-party, fro m  its  express words, and  
f ro m  the fa c t that the obligations on the charterers 
were specifically lim ited  by the other two, did, not 
app ly  to the charterers' obligation to unload the

(«) R epo rted  b y  T . W . M organ, E sq ., B a rr is te r-a t-L a W -



MARITIME LAW CASES. 21

A k t ie s e l s k a b e t  F r a n k  v . N amaqtta Co pper  Co m p a n y  L im it e d . [K.B. D iv .K .B . D iv .]

vessel;  as to the th ird  clause, the Government 
control could not he said to he an accident, and  
the “ other hindrances beyond the charterers’ 
co n tro l”  m ust be construed ejusdem generis w ith  
the named ‘ ‘ exceptions.”  The defendants therefore 
fa iled .

A c tio n  in the Commercial List, tried by Greer, J.
The plaintiffs claimed from the defendants 

14401. for demurrage. The plaintiffs were the 
owners of a Norwegian sailing ship, the F ra n k , 
and the defendants were the charterers of the 
vessel by a charter-party made in Sept. 1914. 
The plaintiffs alleged that the sum claimed was 
due to them from the defendants under the charter- 
party.

By the charter-party in question the defendants 
chartered the plaintiffs’ vessel, the F ra n k , to carry 
a cargo, mainly of coke, from the port of Swansea 
to Port Nolloth in South Africa. The charter- 
party provided that the vessel should load a cargo 
at Swansea, and that on arrival at the port of dis
charge the cargo was to be unloaded at a specified 
rate per working day, and that in case of failure 
by the defendants to complete the unloading of 
the cargo at the specified rate per day, the defen
dants were to pay demurrage at the rate of 3d. per 
net registered ton per day.

The vessel duly loaded the cargo at Swansea, 
and arrived at the port of discharge in South 
Africa on the 6th Jan. 1915. The vessel was ready 
for discharge on the 12th Jan., but the discharge 
"'as not completed until the 15th May 1915. The 
plaintiffs claimed demurrage in respect of eighty- 

days.
The defendants denied liability and claimed to 

be protected by a clause in the charter-party which 
provided that the cargo was to be unloaded at an 

average rate of not less than . . .  or 
charterers to pay demurrage,” except in cases of 
“ strikes, riots, lockouts, labour disturbances, 
trades disputes, accidents, or other hindrances 
beyond charterers’ control.”

The port of discharge in this case was situated on 
the north-west coast of Cape Colony, and was the 
Nearest port in that colony to German South-West 
Africa. The port consisted of a jetty and there 
"'ere the necessary appliances for loading and dis
charging lighters and small craft that could get over 
the bar. Large vessels lay outside about a mile or 
'"ore beyond the bar and were discharged into 
hghters. But for the abnormal conditions at the 
Port owing to the war, the cargo of the F ra n k  could 
and would have been discharged within the time 
fixed by the charter-party.

In Aug. 1914, by order of the department of the 
Union ofSouth Africa, which had charge of railways 
and harbours, and under the provisions of the South 
African Defence Act, an officer, described as a 
Provost-marshal and as transport officer, took posses
sion of the railways of the port, the port itself with 
its jetty, lighters, plant and appliances, and assumed 
complete control, for purposes connected with the 
xvar, of the business of the port, including the 
business of discharging vessels, the supply and 
control of all labour, and the determination of all 
Questions of priority of discharge. This was done 
t°r military reasons, to facilitate the disembarkation 
of troops which were sent to carry the war into 
German South-West Africa, to enable supplies to be 
landed and the communications to be kept open.

Some time before the arrival of the F ra n k  at 
bort Nolloth a rebellion had broken out in South

Africa which lasted until the beginning of 1915. 
Germans had invaded the colony near Port Nolloth. 
On the 13th Jan. 1915, the day when in the ordinary 
course the lay days would begin to run, the F rank  
being then ready to discharge, a martial law order 
was posted on the jetty, which had the effect, of 
intensifying the control of the port by the Govern
ment official. All appliances for unloading, includ
ing lighters, tugs, cranes and trucks, were under 
military control, and were being used for discharg
ing troops and war material and were not available 
for commercial purposes. The lay days expired on 
the 18th Feb. 1915, but the discharge was not com
pleted until the 15th May 1915. The defendants 
contended that they were excused for the delay by 
the terms of the charter-party, because the state of 
affairs then existing at the port constituted “ acci
dent or other hindrance beyond charterers’ control.”

The delay in the discharge of the cargo of the 
F ra n k  was due to the congestion of the port caused 
by the arrival of transports and vessels carrying 
warlike stores required for the Expeditionary 
Force and to the priority given by the officials in 
charge of the port to such transports and vessels 
carrying military stores, to vessels carrying coal 
required for the railways and to steamers and other 
vessels carrying general goods which were required 
in the country owing to the increase of population 
by the presence of the Expeditionary Force.

A . N eilson, K.C. and L . C. Thomas for the 
plaintiffs.

R . A . W right, K.C. and C. T . Le Quesne fo r  the 
defendants.—The following authorities were referred 
to :

Larsen v. Sylvester, 11 Asp. Mar. Law Cas. 78;
99 L. T. Rep. 94 ; (1908) A. C. 295 ;

K nutsfo rd  v. T i l l m a n s ,  99 L. T. Rep. 399;
(1908) A. C. 406;

Thorm an  v. Dowgate Sh ipp ing  Company, 11
Asp. Mar. Law Cas. 481 ; 102 L. T. Rep.
242; (1910) 1 K. B. 410;

Fenw ick v. Schmatz, 18 L. T. Rep. N. S. 27 ;
L. Rep. 3 C. P. 313. Cur. adv. null.

M arch  22.—G r e e r , J.—The plaintiffs, who a,re 
the owners of the sailing vessel the F ra n k , claim 
against the defendants, who are the charterers of 
the vessel by a charter-party dated the 28th Sept. 
1914, 1440Z. 103. for demurrage which they allege 
to be due under the charter-party. The vessel was 
chartered to carry a cargo, consisting mainly of coke, 
but with liberty to carry fifty tons of liquid fuel and 
fifty tons of general cargo from Swansea to Port 
Nolloth, South Africa. Her capacity was 1340 tons, 
and she in fact loaded only 100 tons of coal, the great 
bulk of her cargo, as loaded, being coke.

At the date of the charter-party the war with 
Germany had been in progress for about eight weeks. 
The port of discharge is situate on the north-west 
coast of Cape Colony, and is the nearest port in that 
colony to German South-West Africa. The port 
consists of a jetty at which are the necessary 
appliances for loading and discharging lighters 
and small craft that can get over the bar. Large 
vessels like the F ra n k  lie out a mile or more beyond 
the bar, and are discharged into lighters. The port, 
the lighters used for the discharge and loading of 
vessels, and all the appliances necessary for receiving 
the cargo from the ships and delivering at the jetty, 
are the property of the Cape Copper Company, who, 
in normal times, do all the work of discharge
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required to be done by the receiver of cargo. But 
for the abnormal conditions due to the war, which 
will be mentioned later, the cargo of the F ra n k  
could and would have been discharged within the 
time fixed by the charter party.

At the end of Aug. 1914, by order of the Depart
ment of the Union of South Africa, that has charge 
of railways and harbours, and under the provisions 
of the South African Defence Act, a local statute, 
an officer, described in the evidence as a provost- 
marshal and as a transport officer, took possession 
of the railways of the port, the port itself with its 
jetty, lighters, plant and appliances, and assumed 
complete control, for purposes connected with the 
war, of the business of the port, including, of course, 
the business of discharging vessels, the supply and 
control of all labour, and the determination of all 
questions as to priority of discharge. The reasons 
for this step were entirely military, to facilitate the 
disembarkation of an expeditionary force which 
was being sent to carry the war into German South- 
West Africa, to enable supplies to be landed, and 
communications to be kept open.

A rebellion broke out in the colony and lasted 
until the beginning of 1915, but the control of the 
port began before the rebellion, and continued long 
after the rebellion had ceased, and the delay in 
discharging the F ra n k  was not in any way caused by 
the rebellion.

On the 13th Jan. 1915, the day when, in the 
ordinary course, the lay days would begin to run, 
the F ra n k  being then ready to discharge, a martial 
law order was posted on the jetty. This order was 
not produced, but it probably had the effect of 
intensifying the control of the port by the Govern
ment official, who was a military officer. I t  was 
agreed at the trial that the lay days provided for by 
the charter-party, by calculation from an agreed 
rate of discharge, expired on the 18th Feb. 1915, but 
the discharge was not completed until the 15th May 
1915, and unless the charterers were excused by 
the terms of the charter-party they were liable for 
the amount claimed..

I t  was proved to my satisfaction that the delay 
in the discharge of the F ra n k  was due to the con
gestion of the port by the arrival of transports and 
vessels carrying warlike stores required for the 
expeditionary force and to the priority given by the 
officials in charge of the port to such transports 
and vessels carrying military stores, to vessels 
carrying coal required for the railways, and to 
steamers and other vessels carrying general goods 
which were required in the country owing to the 
increase of population by the presence of the 
expeditionary force. In  my judgment, but for the 
control exercised by the officer in charge of the port 
for the efficient carrying on of the war, the vessel 
would have been discharged within her lay days.

I t  was contended for the defendants that even on 
those facts the defendants were protected by the 
terms of the charter-party. The charter-party 
provides that the good ship F ra n k  shall with all 
possible dispatch proceed to Swansea and there 
load a cargo of the description in the margin, that 
is, coke with a small quantity of coal and liquid fuel 
and general cargo, which the charterers bind them
selves to ship. Then follows an exception which I  
shall call the first exception: “ Except in case of 
riot, commotion by keelmen, strike, lock-out, 
or stoppage of shippers’ pitmen, or any hands 
striking work, frosts or floods, or any other 
accidents or causes beyond the control” of the

[K.B. Div.

charterers which may delay her loading.” And 
then it says that she is to proceed to Port Nolloth 
in South Africa, “ or so near thereunto as she may 
safely get, and deliver the same in the customary 
manner alongside any craft, steamer, floating depot, 
wharf, or jetty, where she can lie always afloat, as 
may be directed by the consignees to whom written 
notice is to be given of the vessel being ready to dis
charge.” And then follows the exception, which I  
will call the exception clause No. 2 : “ The act of 
God, the King’s enemies, restraint of princes and 
rulers, perils of the sea, fire, barratry of the master 
and crew, pirates, collisions, stranding and other 
accidents of navigation, boilers and machinery 
always excepted, even when occasioned by the 
negligence, default, or error in judgment of the 
pilots, master, mariners, or other servants of the 
shipowner, in the navigation of the ship, not result
ing, however, in any case from want of due diligence 
by the owners of the ship or any of them, or by the 
ship’s husband or manager.”

Then the only other part of the charter-party 
that is material is the third exception clause, which 
relates to the discharge of the vessel: “ The cargo 
is to be unloaded at the average rate of not less 
than 40 tons for coke, liquid fuel, and general 
cargo, and 70 tons for coal, per working day, 
weather permitting, but when required by the 
consignees such extra quantity is to be unloaded as 
may be practicable (the master lending all possible 
assistance with the ship’s boat and crew) or 
charterers to pay demurrage at the rate of ‘id . per 
net registered ton per diem or pro  ra ta  for part 
thereof, except ”—and this is the clause that I  have 
to construe—“ in case of strikes, riots, lock-outs, 
labour disturbances, trade disputes, accidents, or 
other hindrances beyond charterers’ control.” It  
will be seen that there are three exception clauses, 
the first relating to the charterers’ obligation to load 
the cargo in fifteen colliery working days. The 
second, the usual exception clause, which' appears in 
contracts of carriage by sea, contains, in te r a lia , 
“ the King’s enemies,” and “ restraint of princes and 
rulers,” and the third is specifically directed to the 
unloading of the cargo.

I t  was contended for the defendants that the 
second exception clause applied to the charterers’ 
obligation to unload the cargo in the lay days. I  
am clearly of opinion that it does not so apply. The 
parties to the contract contained in the charter- 
party directed their specific attention separately to 
the causes that were to excuse the charterers from 
their obligation to unload the ship within the lay 
days. The position of the second exception 
clause and also its express words show that the 
exceptions are intended to apply only to the 
obligations of the shipowner, and the fact that 
there is a specific exception clause applying to 
the charterers’ obligation to unload the ship 
prevents any implication that the other exceptions 
in the charter-party are intended to apply to the 
discharging obligation of the charterers.

It  was also contended on behalf of the defendants 
that they were relieved from liability by the third 
exception clause on the ground that the demurrage 
was caused by an accident or hindrance beyond the 
control of the charterers within the meaning of that 
clause. As the demurrage was due to the conscious 
and intentional acts of the lawfully authorised 
Government official for the better conduct of the 
war, it would be, in my opinion, an abuse of words to 
say that it was due to accident. Whatever may be
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the extent of that word as used in the contract 
between the parties, it is not, in my view, wide 
enough to cover the results of the conscious and 
purposeful control of the port by the duly 
appointed officer of the Colonial Government and 
the lawful representative of the Crown.

The argument that the causes of the demurrage 
as above stated are within the general words “ other 
hindrance beyond charterers’ control ”  raises a more 
difficult question. The answer to the question 
depends on the right understanding and application 
of the rule of construction compendiously referred 
to as the ejusdem generis rule. Where there is a list 
°f persons, things, causes, or events, followed by 
general words, and the question arises for decision 
whether any given person, thing, cause, or event 
(not included in the specific list) is within the 
general words, the rule furnishes the test to be 
applied so as to arrive at a correct answer.

According to Lord Ellenborough in Cullen v. 
B u lle r (1816, 5 M. & S. 461), the question to be 
answered is, “ Is the alleged exception of the like 
kind with those specially enumerated and occasioned 
by similar causes ? ” As I  read the judgments of Lord 
Halsbury, Lord Herschell, and Lord Macnaghten in 
Thames and Mersey M a rin e  Insurance Company v. 
H am ilton  (6 Asp. Mar. Law Cas. 200; 1887, 57
L. T. Rep. 695 ; L. Rep. 12 App. Cas. 484), the test 
to apply is to ask whether the alleged exception is 
like any of these specially enumerated.

The judgments in that case do not seem to me to 
contemplate that the judge should go through the 
somewhat difficult process of defining a genus or 
category which will comprehend all the exceptions, 
and should then decide the case according to whether 
the alleged exception is covered by the definition. 
However this may be, in T illm a n n s  v. I in u ts fo rd  
(99 L. T. Rep. 399; (1908) 2 K . B. 385; (1908)
A. C. 408) the Court of Appeal, consisting of 
Vaughan Williams, Farwell, and Kennedy, L.JJ., 
expressed the view that the right test to apply is 
that you must find a genus or category whieh 
describes all the specifically excepted causes, and, if 
you cannot do so, the general words must be literally 
interpreted. I  do not think, however, that the 
Court of Appeal intended to lay it down that the 
ejusdem generis rule is to be rejected if you cannot 
define the genus or category with scientific precision. 
R is extremely difficult to define with precision 
the general character of the list of persons, things, 
°r causes that is put together for practical and not 
tor scientific purposes. I  cannot help thinking that 
the broader statements of the question, as put in the 
earlier cases to which I  have referred, is to be pre
ferred to that laid down by the Court of Appeal in 
I  iUmanns' case (sup.). If  I  find it difficult to define 
a°curately the genus in the present case, I  am con
ned  by the knowledge that Lord Bramwell 
Unsuccessfully struggled with a similar difficulty in 
fhe case of Thames and Mersey M arin e  Insurance  
Company v. H am ilton, Fraser, and Co. (sup.). I  am 
a]so consoled by the knowledge that there is high 
authority for the view that the ejusdem generis rule 
•nay apply even when the enumerated exceptions 
Suggest not one but several genera or categories 
?f goods, and for the view that scientific precision 

not required: (see per Lord Sumner (then 
Hamilton, J.) in Thorm an  v. Dowgate Steamship 
Company L im ited  (11 Asp. Mar. Law Cas. 481; 102 
A T. Rep. 242; (1910) 1 K. B. 410).
. A genus or category may be roughly defined either 
‘y its positive or by its negative qualities, and, if it

is necessary for me to define the genus or category 
to which all the specific exceptions in the clause 
under consideration belong, I  think that I  can 
adequately do so for the present purpose by saying 
that there are causes of delay that are accidental in 
the sense that they are nor consciously directed to 
the purposeful management of the business of the 
port in the public interest.

If  the right question be that which I  have referred 
to in the judgments in the House of Lords in 
Thames and Mersey In s  urance Company v. H am ilton, 
Fraser, and Co. (sup.), my answer would be easier to 
frame and would have the same result in the 
decision of this case. The cause of the demurrage 
is not like or akin to any of the enumerated excep
tions. Accordingly, I  think that the ejusdem 
generis rule applies to the clause of the charter- 
party dealing with thé exceptions from lia
bility for demurrage; that the demurrage was 
not caused by any of the specific exceptions 
or by any cause coming within the general words 
so interpreted.

There are other considerations that lead me to the 
same conclusion. The war with Germany had been 
in operation for about eight weeks when the charter- 
party was signed. The port of discharge was so 
situated that it was not improbable that the 
Imperial or Colonial Government might require to 
exercise, for military ends, the control which they 
in fact did exercise over the port, and which they 
had begun to exercise before the date of the charter- 
party.

If  it had been intended that the risk of delay 
arising from such control should be put on the ship
owners, and that the cargo owners should be relieved 
from demurrage so caused, it is not unreasonable to 
suppose that specific words would have been used 
that could leave no doubt as to the intention of the 
parties. The charter-party contains express words 
relieving the shipowners from their obligation to 
carry and deliver the goods to the charterers in the 
event of their being prevented from performing, 
or delayed in the performance of, their obligations 
by the acts of the King’s enemies or by restraint of 
princes. These exceptions, which are expressly 
stated in the second exception clause, may not 
unfairly be said to be expressly omitted in the third 
exception clause. I t  appears to me that there are 
strong reasons to be found in the contract itself and 
the circumstances in which it was made to reinforce 
the argument based on the ejusdem generis rule.

In the result there will be judgment for the 
plaintiffs for the amount claimed and costs.

Judgment fo r  the p la in tiffs .

Solicitors for the plaintiffs, Botterell and Roche.
Solicitors for the defendants, Parker, Garrett, 

and Co.
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F rid a y , A p r i l 23, 1920.
(Before Lord R e a d in g , C.J., A v o r y  and 

R o che , JJ.)
M e r s e y  D ocks a n d  H a r bo u r  B o ard  v . L ords 

Co m m issio n er s  of t h e  A d m ir a l t y , (a)

Requisition— Barge under construction— Increase in  
cost o f materials and labour— Inevitable delay in  
constructing duplicate— Loss o f services— Measure 
o f compensation— Remoteness.

The claimants \n  1914 made a contract w ith  builders, 
at an agreed price, fo r  the construction o f a hopper 
barge, which was to be the property o f the claim ants 
at a ll stages o f its  construction. I n  Feb. 1917 the 
A d m ira lty  requisitioned the barge, ivhich was then 
s till unfinished. B u t fo r  the requ is ition  i t  would  
have been finished in  A p r i l 1917. The A d m ira lty  
also instructed the builders to make alterations, 
which deprived the barge o f the essential character 
o f a hopper barge, and these alterations were carried  
out. Owing to the w ar i t  was impossible fo r  the 
claim ants to replace the barge w ith in  less than  
three years fro m  the date o f the requis ition, and  
between that date and the earliest date at which a 
contract fo r  a  s im ila r  barge could have been placed 
prices o f  m ateria ls and labour rose enormously. 
I n  these circumstances the claim ants claimed fro m  
the A d m ira lty : (1) The difference between the con
tract p rice  fo r  the construction o f the barge and the 
price  which would have to be p a id  fo r  a duplicate ; 
and (2) compensation fo r  the loss o f the use o f the 
barge d u ring  the three years fro m  A p r i l 1917 to 
the dale o f completion o f the duplicate.

Held, that the claim ants were entitled to recover the 
difference between the contract price  and the cost 
o f replacing the barge, regard being had to the fac t 
that replacement was impossible at the date o f  the 
requ is ition  and continued to be impossible fo r  
several years, but that they were not entitled to 
compensation fo r  the loss o f  the use o f the barge 
d u rin g  the three years above mentioned.

Case  stated by an arbitrator under sect. 19 of the 
Arbitration Act 1889.

By an agreement made between the parties it 
was referred to the arbitrator to determine the 
amount of compensation to be paid to the Mersey 
Docks and Harbour Board in respect of the 
Admiralty’s acquisition of the hopper barge No. 798 
which Messrs. Lobnitz were building for the board 
at the time of such acquisition. The case was 
stated for the opinion of the court under sect. 19 
of the Arbitration Act 1889, and not by way of 
final award.

1. The Mersey Docks and Harbour Board was 
a public body incorporated by Act of Parliament 
for the purpose ( in te r a lia ) of maintaining and 
improving the channels, dock entrances, docks, 
and other similar utilities and conveniences of the 
port of Liverpool. The board had power to levy 
rates and duties and to borrow money for such 
purposes, and (as the arbitrator held) the corre
sponding obligation to take all steps reasonably 
necessary to keep such channels, dock entrances, 
docks, and appliances in a proper state and con
dition. For the due performance of such duty it 
was necessary for the board to have a fleet of 
dredgers and hopper barges.

2. In  the latter part of the year 1914 the board 
was in urgent need of additional self-propelling

(a )  R ep o rte d  b y  J . F . W a lker , E s q ., B a rr is te r -a t-L a w .

hopper barges to work with their dredgers in keep
ing open the channels, dock entrances, docks, and 
other appliances of the port within their jurisdic
tion, and in December of that year they entered 
into contracts with builders for three such barges. 
In te r  a lia  they contracted with Messrs. Lobnitz 
for two such barges, one of which, known as 
No. 798, was the barge in question in this case. This 
barge was to be built according to certain plans 
and a specification, and was to be delivered on or 
before the 1st Oct. 1915, the builders agreeing to 
pay as liquidated damages the sum of 1001. per 
week for such time as the barge should remain 
undelivered after the said date. The price of the 
completed barge was to be 22,7501. There was 
no provision for increase or decrease of price in 
the case of any alteration in the cost of material or 
wages.

3. The said barge was to be of unusual design 
and construction, being planned with special refer
ence to the port and to the delivery gear of the 
dredgers with which she was intended to work. 
By the terms of the contract she was to be the 
property of the board at all stages of her construc
tion, whether instalments on account of the price 
had been paid or not.

4. In  consequence of war work for the Admiralty, 
which took precedence of all ordinary work, the 
builders were unable to complete the vessel by 
the stipulated date, but the board agreed to an 
undefined extension of the time on condition that 
every effort was made to complete the barge as 
soon as possible. In  Aug. 1915, with a view to 
advance the work, they had obtained from the 
Government a certificate that the construction of 
the barge was work of national importance, and 
with the same object, in Feb. 1916, they obtained 
from the Director of the Priority Section of the 
Admiralty a declaration that their contract with 
Messrs. Lobnitz was to be considered as munitions 
work.

5. In Feb. 1917 the barge was approaching 
completion, and the arbitrator found that, if it 
had not been for the occurrence mentioned in the 
next paragraph, it would have been completed in 
the course of April 1917. The board remained 
entitled under their contract to delivery of the 
completed vessel for the total sum of 22,7501., and 
on her completion they would have at once take» 
delivery and have set the barge to work in the 
port.

6. On the 8th Feb. 1917 the Admiralty purported 
to requisition the unfinished barge for Admiralty 
service. They instructed the builders to stop work 
on the hopper doors and to plate over the bottom 
of the barge and otherw'se to alter the barge. 
The alterations ordered were such as to deprive 
the barge of the essential character of a 
hopper barge. The Admiralty sent officers to the 
builders’ yard to see that these orders were carried 
out.

7. The unfinished barge was not a “ British 
ship or vessel as defined in the Merchant Shipping 
Act 1894,” and, subject to the opinion of the court, 
the arbitrator held that the requisition and altera
tion of the barge was not authorised by H i3 
Majesty’s Proclamation of the 3rd Aug. 1914, or 
by any Order in Council made under the authority 
of the Defence of the Realm Act 1914, or of any 
other Act. The contention of the Admiralty 
before the arbitrator was that the barge was law
fully requisitioned and-altered by virtue of the
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general prerogative of the Crown, acting for the 
preservation and defence of national interests.

8. Shortly after the requisition and after the 
commencement of the alterations the Admiralty 
informed the board they did not intend to acquire 
the property in the large, but proposed to hire her 
for an uncertain time. The board objected to the 
requisition, and also claimed that if it was to stand 
the vessel must be considered as entirely appro
priated by the Admiralty, having regard to the 
nature of the alterations which had been made, or 
were in course of being made, and they objected 
to the proposal to hire the vessel. The Admiralty 
insisted upon their requisition, and completed the 
adaptation of the barge to their requirements, 
converting her into a vessel to carry and work 
hydroplanes or to serve some similar purpose. On 
the 9th May 1917 the vessel was sent on her trials 
by the Admiralty.

9. On the 7th Aug. 1917 the Admiralty, by letter 
of that date, for the first time informed the board 
that they proposed to purchase the barge from 
the builders. Up to this date the Admiralty had 
persisted in their claim to take the barge on hire, 
and the board had persisted in their objection and 
in their, contention that the Admiralty had pos
sessed themselves of the barge and that the board 
no longer had any interest in her, save a claim for 
compensation.

10. The arbitrator found the following facts:
(1) When the alterations ordered by the Ad

miralty were completed the barge was no longer 
a hopper barge, and in her converted state would 
have been useless to the board. I t  could not have 
been reconverted into a hopper barge without a 
large expenditure of time and money or without 
some risk that it would prove inefficient as a hopper 
from the effect of the Admiralty’s work upon it.

(2) The barge had remained in the possession of 
the Admiralty up to the date of the statement of 
the case. There was no evidence as to the arrange
ment, if any, made by the Admiralty with the 
builders, but the agreement of reference of the 
1st March 1919 contained the following clause:
“ The Admiralty to settle direct with Messrs. 
Lobnitz for the hopper which they have had com
pleted to their special requirements.”

(3) The Admiralty, when they made their 
requisition, and also in Aug. 1917, knew that for 
a long period it would be impossible for the board 
to replace the barge by building another.

(4) Owing to the war it was in fact impossible 
for the board to replace the barge, either by pur
chase or by building, within a less period than three 
years from the date of the requisition. No suit
able vessel could have been purchased at any time. 
I t  was admitted that no priority order could have 
been obtained before the early part of 1919, and 
therefore no contract for construction could have 
been placed before that time, and a similar barge 
could not have been constructed in less than twelve 
months from the date of the contract.

(5) Between the date of the requisition and the 
earliest date at which a contract for a similar barge 
could have been placed the prices of materials and 
labour rose enormously, and for that reason the 
barge could not be replaced at less cost than about
70,0001. If  a priority order could have been 
obtained, and a contract placed at or shortly after 
the date of the requisition the cost would have 
been less.

Voi. XV., N. S.

(0) The condition of the port of Liverpool at 
the date of the requisition, and at all material times 
afterwards, was such that it was the duty of the 
board to replace the barge as soon as possible, 
and accordingly at the earliest possible date—viz., 
in Feb. 1919—the board obtained estimates for that 
purpose. The lowest estimate was that of the 
original builders, who offered to duplicate No. 798 
for 63,0001., with a provision for increase or decrease 
in the event of the increase or decrease of the cost 
of materials or labour during the construction. 
The board reasonably and properly accepted the 
builders’ offer, and on the 7th May 1919 a formal 
contract to replace the barge, as per the original 
specification and plans, upon the terms of the said 
offer was entered into. Wages rose during the con
struction of a barge under this contract, and for the 
purposes of this case it was to be taken that the 
amount which the board would have to pay to tho 
builders would not be less than 70,000/. The 
arbitrator further found that the barge could not be 
completed before the spring of 1920.

11. In  these circumstances the board claimed from 
the Admiralty the difference between 22,750/., 
the contract price of No. 798, and the price that they 
would have to pay for the barge being built to 
replace it, and they further claimed a sum of 
23,770/. for the loss of the services of the barge for 
the threo years which would have elapsed between 
the date when No. 798 would have been completed 
and available if she had not been taken by the 
Admiralty and the date when she would be replaced 
by the barge being built.

12. The Admiralty did not dispute that the board 
was entitled to compensation for the loss, by the 
action of the Admiralty, of the benefit of the con
tract of tho 4th Dec. 1914 for building No. 798, 
but they contended before the arbitrator that the 
principles on which damages were assessed for 
tortious acts or breach of contract had no applica
tion to the acts of the Crown in the exercise of its 
duty to provide for the national defence, and that 
neither the cost of replacement nor the delay 
involved therein should be taken into account in 
tho circumstances of the case. Counsel submitted 
that the measure of compensation should be the 
difference between the contract price and the value 
of the vessel when taken.

As regards this contention tho arbitrator found 
the following facts :

13. Owing to the special design of No. 798 there 
was no market for it or for similar vessels. No 
instance was produced of the same or similar design 
and character having been bought or sold in Die 
market. Its value to the board consisted of the 
services which it was capable of rendering in the 
port of Liverpool, and except for the purpose of 
such services it would not have been worth while to 
build the vessel or for anyone to buy it or to take 
over the contract for it with a view to continue its 
character. I t  had an emergency value to the 
Admiralty for the purpose of conversion into war 
plant, but the Admiralty did not furnish the 
arbitrator with any evidence or estimate of tho value 
to them. They furnished an estimate of her value, 
based on the value of a cargo steamer of the same 
tonnage, and this estimate appeared to the arbitrator 
to be fallacious as the hopper was not a cargo 
steamer and was not fitted to carry cargo, and was 
not a vessel of the same cost to build.

14. Inasmuch as the board was bound to replace 
this vessel on losing possession of it, the arbitrator

E
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thought that it was worth to the board whatever 
it would cost the board to replace it, limited possibly 
to the value to the port of the work which it would 
be capable of doing during its life, and he found that 
the board would not willingly have parted with 
their contract for a less sum than that for which it 
could have procured the building of a similar vessel. 
The arbitrator was unable to find any other reason
able criteria of value for such a vessel. The cost, 
to the builders, of the material and labour which 
they had put into the vessel did not appear to the 
arbitrator to be such a criterion, in view of the rise 
in prices since the vessel was laid down, but, if 
this figure was in any way important, the arbitrator 
estimated it at 26,000(., or thereabouts, on the 
8th Feb. 1917.

15. The increase in cost involved in the replace
ment was due to the general rise in wages and cost 
of material, which occurred between the early part 
of 1917 and 1919, and so far, if at all, as such rise 
was occasioned by the war it was only indirectly 
so occasioned ; but the war was the direct cause of the 
work of replacement being delayed until such rise 
had occurred.

16. As regards the claim for the loss of the 
services of the barge for the three years preceding 
her replacement, the delay in replacement was a 
consequence of the war and was of the nature of the 
loss and inconvenience caused to the whole com
munity by the war, but the board would not have 
suffered this loss and inconvenience from the war 
if the Admiralty had not taken possession of the 
barge. No suitable hopper could have been bought 
or hired by the board during that period. There 
was accumulation and consolidation of silt caused by 
the board's being short of a hopper for three years, 
which will be difficult and costly to deal with, 
and the work will have to be done at a time when 
wages and expenses had risen much beyond the 
rates of 1917. It  appeared, however, in evidence 
that the board’s claim of 28,7701. was arrived at by 
treating the expenses, such as wages, coal, and 
similar outgoings, in working a hopper barge for 
three years as an approximate measure of the value 
of the work which the barge would have done in that 
time, as suggested in the case of The Marpessa 
(10 Asp. Mar. Law Cas. 197, 232, 464 ; 94 L. T. 
Rep. 168, 428 ; 97 L. T. Rep. 1 ; (1906) P. 14, 95 ; 
(1907) A. C. 241), upon which counsel for the 
board relied. In  that case the board had the 
capital value which was invested in the injured 
dredger and producing no return while it was 
under repair. In  the present the board had not 
paid for and did not possess the hopper in respect 
of which they claimed for the loss of services 
although they would have possessed and have paid 
for it if the Admiralty had not taken it.

17. The questions for the opinion of the court 
were :

(1) Whether the board was entitled to recover 
the difference between the contract price of No. 798 
and the cost of replacing her, regard being had to 
the fact that replacement was impossible at the date 
of the act complained of and continued impossible 
for several years ?

(2) If  the board was not so entitled, how should 
the compensation be assessed ?

(3) Whether the board was further entitled to 
compensation for the loss of the services of thé 
hopper during the three years mentioned, and upon 
what principle the compensation, if any, should be 
assessed ?

Greaves Lo rd , K.C. for the Mersey Docks and 
Harbour Board.

Sir Gordon Hewart (A.-G.) and G. W . Ricketts for 
the Admiralty Commissioners.

Lord R e a d in g , C.J.—The questions that arise 
for the opinion of the court on the case stated by the 
arbitrator are concerned with the method of ascer
taining the compensation to be paid to the Mersey 
Docks and Harbour Board, which had a contract 
for the delivery of a special kind of hopper barge, 
No. 798, which the Government requisitioned. 
The Government had given notice on the 8th Feb. 
1917 that they required the use of the hopper barge 
and, some question having arisen as to what that 
meant and whether they were not bound to take 
over the barge, the matter was settled in Aug. 1917 
by the Government’s definitely taking the vessel 
and becoming the owners of it. The Government 
have settled with Messrs. Lobnitz and Co., who had 
contracted with the Mersey Docks and Harbour 
Board for the construction and delivery of the barge, 
and therefore no question arises as to that. But the 
difficulty that has given rise to the question submitted 
to arbitration is (in te r a lia ) that the cost of wages and 
materials has risen so enormously from the year 
1917 until the present year, that it would now cost 
approximately three times the amount to construct 
this hopper barge as compared with the price fixed 
by the contract in Dec. 1914, and, to put it shortly, 
what the Mersey Docks and Harbour Board seek to 
obtain is compensation for the loss of their hopper 
barge, and they contend that that compensation 
should be measured by the amount of the difference 
in price that they would now have to pay in 
order to replace the barge of which the Govern
ment took possession in Aug. 1917. If  the vessel 
had not been requisitioned, then in the ordinary 
course, after making allowance for the delay 
caused by the war and taking into account 
the fact that the contractors had obtained a 
priority certificate for the continued construction 
of the barge, it would have been delivered complete 
to the Mersey Docks and Harbour Board in April
1917. I  assume on the facts that in no circum
stances could the board by the exercise of reasonable 
diligence have obtained before April 1920 delivery 
of a barge designed and constructed like barge 
No. 798 as per the contract of Dec. 1914, i.e., that 
from the year 1917, when the Government requisi
tioned the barge, the board could not, if they had set 
to work to replace the barge by a new contract, have 
got delivery before April 1920, when one bears in 
mind all the difficulties that there were during the 
war and the Government control of the materials 
required and the necessity of a certificate, and so on, 
before the building of the barge could be completed. 
Now that substantially means that three years 
would have elapsed by the time when the vessel 
would have been completed. When one looks at 
the facts broadly, for it is certainly not for us here 
to enter into minute detail, what is the principle 
on which the compensation is to be measured ? In  
my opinion it is sufficient for the purpose of this 
case to say that the board is entitled to have their 
property (which, I  assume, would have been in their 
possession in April 1917) replaced by the Govern
ment, and, as it cannot be replaced except by the 
expenditure of money, the board is entitled to the 
amount of money which will represent the cost of the 
replacement to them, and that must be measured 
in view of the circumstances of the war and the
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increase in the cost of wages and materials up to 
the present time. I  think that the true answer to 
the question put by the arbitrator, whether the 
board is entitled to recover the difference between 
the contract price of No. 798 and the cost of replac
ing her, regard being had to the fact that replace
ment was impossible at the date of the act com
plained of and continued impossible for several 
years, is yes. I  do not myself see that there is a 
very material difference between the principles 
contended for on behalf of the board and on behalf 
of the Admiralty. In  truth I  think that they would 
lead to the same conclusion. One is assisted very 
much to that by the finding of fact that the board 
would not willingly have parted with this contract 
lor a less sum than that for which they could have 
procured the building of a similar vessel. There
fore, if we adopt the contractual test put forward on 
behalf of the Admiralty, one gets back to the same 
conclusion, and from any point of view it seems to 
me that one must arrive at the same result. I  have 
stated what I  think is the answer to the first question 
Of course all detail is for the arbitrator.

The second question does not arise, in view of our 
answer to the first.

The answer to the third question, whether the 
board is further entitled to compensation for the 
loss of the services of the barge during the three 
years, and upon what principle the compensation, if 
any, should be assessed, is, in my opinion, that the 
board is not further entitled to compensation for the 
loss of the services of the barge during the three 
years. I  cannot think that the board is in any 
better position as against the Admiralty than 
against a wrongdoer, and as to the latter there is 
the high authority of Gorell Barnes, J. in The 
H arm onides  (9 Asp. Mar. Law Cas. 354, at p. 355; 
87 L. T. Rep. 448 ; (1903) P. 1, at p. 6). That was a 
case of collision* and therefore the value had to be 
estimated against the wrongdoer and estimated as 
at the time of the collision. Gorell Barnes, J. 
there said : “ If  one goes to the root of the matter, 
it is obvious that what the shipowners lose, if a vessel 
like this is run into and sunk, is what it would cost 
to replace them in the position they were in before 
the accident.” Then he says : “ So that the real 
test, where there is no market, is, as counsel on both 
sides agree, what is the value to the owners, as a 
going concern, at the time the vessel was sunk ? ” 
That is an authority that the test is the true value 
to the owners as a going concern, and therefore the 
Admiralty is not liable to make a further payment 
in respect of the loss of the services of the barge 
during the three years.

Further, I  think it  may also be said that in truth 
the loss of the services of the barge during the three 
years is not the direct consequence of the Admiralty 
having taken the barge; in other words, these 
damages are too remote for the court to take them 
into account. Of course one always gets into a 
difficulty in considering the question of the remote
ness of damage, and it id not very easy to 
reconcile all the authorities. But in none of the 
numerous cases in which the court has had to fix 
the compensation to be paid to persons who have 
been deprived of their property by requisition by 
the Government has it ever been held that they 
could recover the damages referred to in the third 
question which has been put to us.

For these reasons therefore I  am of opinion that 
the questions must be answered in the way that I  
have indicated.

A v o r y , J.—I  agree, and I  w il l  only add a 
quotation from the case of The M arpessa (10 
Asp. Mar. Law Cas., at p. 202; 94 L. T. Rep. 
168; (1906) P., at p. 33), a quotation which 
appears to me to apply both to the first and to the 
third question : “ This tribunal, in assessing their 
damages, may say, as a jury would do, ‘ We must 
act with some reasonable certainty, and you, the 
plaintiffs, are reasonably compensated by being 
awarded a sum which we are fairly satisfied you 
may have lost, but we cannot follow you into 
mere speculation.’ ”

R o c h e , J.—I  agree.
Solicitors for the Mersey Docks and Harbour 

Board, Rawle, Johnstone, and Co., for W. C. Thorne, 
Liverpool.

Solicitor for the Admiralty Commissioners,
S o lic ito r to the Treasury.

Judicial Committee of tftc $rifm Council,

M arch  23, 25, and M a y  4, 1920.
(Present: The Right Hons. Lords Su m n e r , 

P arm oor , W r e n b u r y , the L ord  J u s t ic e -Cl e r k , 
and Sir A r th u r  Ch a n n e l l .)

T h e  N oo rdam  (N o. 2) a n d  o th e r  Sh ip s , (a)

ON A P P E A L  FR O M  T H E  P R IZ E  CO UR T I N  E N G L A N D .

Prize Court—Securities— Seizure from, letter m a il—  
“  Goods ”—“ Postal correspondence ” — “ Enem y  
property ”—“ Enem y o rig in  ” — Reprisals O rder 
in  C ouncil o f the 11 th  M arch  1915—Hague Con
vention, No. 11, art. 1.

The detention, under the R eprisals Order in  C ouncil 
o f the 11 th M arch  1915, was claimed o f certa in  
hearer bonds and coupons which had been seized 
fro m  D utch vessels in  which they had been shipped  
by letter m a il fro m  H o lla n d  to ports in  the U nited  
Stales. A l l  the securities had been recently p u r 
chased in  Germany. Some were being forw arded  
to Am erican buyers by Dutch agents ;  others had 
been bought by D utch dealers fo r  p rom pt resale in  
Am erica, o r fo r  delivery in  respect o f sales already 
made there,

H eld , that the securities were not exempted fro m  
seizure as “  postal correspondence ”  under Hague  
Convention N o. 11, but, as documents o f  t it le , 
were “ goods ”  w ith in  the in tention o f the Reprisals  
Order. Further, that, although they were not “  enemy 
p roperly ,” they must nevertheless be regarded as 
o f “ enemy o rig in  ” w ith in  the meaning o f the 
Order, since they had recently form ed pa rt “  o f  the 
common financ ia l stock o f  Germany's hold ing in  
fo re ign  securities.”  They were therefore liab le to 
detention under the Order, but there was nothing  
to prevent a proper app lica tion  being made fo r  
the ir release to the respondents.

Judgment o f the Prize Court varied.

Co n s o lid a te d  appeals from judgment and decrees 
of the President (Lord Sterndale) of the Admiralty 
Division in Prize dated the 30th May and the 
25th June 1919, and reported 14 Asp. Mar. Law 
Cas. 406 ; 122 L. T. Rep. 239 ; (1919) P. 255.

The appeals were by the Procurator-General from 
decrees ordering the release to the respondents

(a) R epo rted  b y  W . E . R eid, E sq ,. B arris te r-a t-L> aw .
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of certain bearer bonds and securities seized in 
Dutch mail steamships, the Noordam., Rotterdam, 
Z aan d ijk , and Gelria, while in course of transit from 
Dutch ports to New York, and rejecting a claim for 
their detention under the Reprisals Order in Council 
of the 11th March 1915.

(t. 1 awrence (with him Sir Gordon Hewart, A.-G., 
and Sir Ernest Pollock, S.-G.) for the appellant, 
the Procurator-General.

Sir E rie  R ichardr, K.C., In c k ip , K.C., Dunlop, 
K.C., rl  heobald Mathew, Darby, and Sir Robert Aske 
for the various respondents.

The following cases were referred to :
Re Cleland, 16 L. T. ReD. 403 ; L. Rep. 2 Ch. 

466, 477 ;
‘1 he E rederik V I I I . ,  13 Asp. Mar. Law Cas. 

¿ 70 ; 116 L. T. Rep. 21 ; (1917) P. 43 ;
5 he BalCica, 11 Moo. P. C. 141;
I  he D in g o , 14 Asp. Mar. Law Cas. 457 ; 121 

L. T. Rep. 477 ; (1919) P. 204 ;
1 he United Stai.ee, 13 Asp. Mar. Law Cas. 

568 ; 116 L. T. Rep. 193 ; (1917) P. 30 ;
' I  he K im , 13 Asp. Mar. Law Cas. 178j 113 

L. T. Rep. 1064 ; (1915) P. 215;
'1 he Kronprinzes&in V ictoria , 14 Asp. Mar. Law 

Cas. 391 ; 120 L. T. Rep. 75 ; (1919) A. C. 
261 ;

l i r d o  v. Rodney, 1782, 2 Doug. 612 n. ;
B llo c k  v. Dodde, 1819, 2 B .i(  A). 258 ;
The Leonora, 14 Asp. Mar. Law Cas. 500; 

(1919) A. C. 974.
The considered opinion of their Lordships was 

delivered by
Lord Su m n e r .—This appeal relates to various 

bearer securities found in the' mails carried on 
voyages from Holland to the United States by 
several neutral mail steamers which were stopped 
and diverted under the Reprisals Order in Council 
of the 11th March 1915. They were all issued by 
extra-European Governments or companies, 
though in some cases they were parts of the issues 
appropriated to Germany. The respondents are 
neutral claimants, to whom Lord Sterndale, P., 
sitting in Prize, released these securities. The 
Procurator-General appeals. He contends that 
within the meaning of the Order they all were 
“ goods ” and were either enemy property or of 
enemy origin, and as such should be either con
demned or detained. The respondents accept the 
Order in Council as valid, but contest its application 
and construction. In  addition to traversing each 
contention of the Crown, they further allege that 
in any case the securities are exempt from either 
capture or detention as being “ postal corres
pondence ” within the meaning of the Eleventh 
Hague Convention, art. 1. There are some minor 
matters in respect of which an appeal is also 
brought, but as to these their Lordships, having 
examined the facts, think it sufficient to say that 
they see no reason to differ from the conclusion of 
the learned President. The questions above men
tioned are those which alone require detailed 
consideration.

No doubt these securities were documents found 
in the mail bags of the mail steamers in question, 
but it cannot be contended that everything found 
in a mail bag at sea and carried at postal rates 
or franked by postage stamps, is ipso facto “ postal 
correspondence ” for the purpose of the Convention. 
These documents, though printed and engraved

matter, are not vehicles of information, and the 
value of their contents does not lie in what they 
tell the reader. On the contrary, expressed in 
common form and earmarked by serial letters and 
numbers or otherwise, they are identical records of 
proprietary rights in certain loans and shares or 
in the interest payable thereon, and, by their terms 
or by mercantile usage applicable to them, are 
transferable by delivery. To a bona, fide  buyer 
the document represents the holder's right to a 
portion of the loan or the share capital as the case 
may be. They are commonly dealt in ; they are 
a convenient form in which to transfer wealth 
from one country to another, and they require 
no separate assignment nor the execution of any 
instrument of transfer. If, therefore, any in
corporeal rights can be assimilated to goods and 
merchandise, they must be such rights as these 
documents represent. If  any document can stand 
outside the description “ postal correspondence,” 
it must be such a document as these. The occasion 
is not opportune for an attempt to define the word 
“ correspondence ” as used in the Convention, 
but their Lordships are satisfied that none of 
these securities come within it. Whether in the 
circumstances of this case the Eleventh Hague 
Convention has any application at all is a question 
which accordingly need not be pursued.

At first sight the word “ goods ” might seem to 
be an equally inappropriate description. It  must, 
however, be observed that the word is of very 
general and quite indefinite import, and primarily 
derives its meaning from the context in which it 
is used. Their Lordships were referred to sundry 
statutes, in which the word is either defined or 
stated to include specified things. Of the latter 
kind the Naval Prize Act 1864 was particularly 
relied on, for it brings within the term “ goods ” 
“ all things subject to adjudication as prize.” 
This does not advance matters. When, as in that 
Act, a word is extended by statute to include a 
named thing, the conclusion naturally is that in 
its ordinary sense the bare word would have been 
insufficient to include it. There is further no 
reason why the definition clause of the Naval Prize 
Act 1864 should be treated as explanatory of the 
language of an Order in Council which makes no 
reference to it.

Their Lordships are of opinion that the cardinal 
consideration in interpreting the Order in Council 
is the character and scope of the order itself. The 
content of the wor«l “ goods ” differs greatly 
according to the context in which it is found and 
the instrument in which it occurs. In  a will or in 
a policy of marine insurance, in the marriage service 
or in a schedule of railway rates, in the title of a 
probate action or in an enactment relating to the 
rights of an execution creditor, the word may some
times be of the narrowest and sometimes of the 
widest scope. The question is what is its content 
here.

This Order was made for the purpose of further 
restricting the commerce of Germany, and the 
retaliation, which this Order gives effect to, finds 
its unquestionable justification in the avowed 
policy of Germany to prevent crews, passengers, 
or goods being intrusted to British or Allied ships. 
That policy was intended to be, and was in fact, 
carried into effect by sinking ships with all that 
they contained. The “ goods,” upon which the 
Order operates by way of retaliation for such 
outrages, are things which instead of being destroyed
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arr to be adjudicated upon, and condemned or 
detained as the case may be. They are things 
such as can be loaded on board a ship and dis
charged from it, placed in the custody of the Marshal 
of the Prize Court, requisitioned or detained, sold 
or released. They are such as, having been enemy 
property, may become neutral property at a 
definable date. The Order contains no definition of 
the word. Its general object is recited as being 
“ to prevent commodities of any kind from reaching 
or leaving Germany.” How should the word 
“ goods” bo construed in such a context?

If  securities such as these are not covered by 
the word “ goods,” it is plain that the order as 
a means of carrying out its declared policy contains 
a large and lamentable lacuna ; not that this is a 
reason for supplying its defects by doing violence 
to its language,’ but that the language may be 
legitimately interpreted with reference to the 
general scope of the Order. Of the several things 
which under the terms of the Order can be predi
cated of the “ goods ” to which it refers, no one 
can be said to be inapplicable to these securities. 
Their Lordships are of opinion that the scope of 
this Order is correlative to the enemy policy, which 
it was intended to defeat. In  a British ship these 
securities were liable to be sunk by enemy action 
in the name of legitimate warfare; nothing but the 
clearest defect in the wording of the Order should 
compel the conclusion that they were not also 
liable, when carried on neutral ships, to be brought 
before a Court of Prize to be dealt with after trial 
in accordance with the terms of the order. 
“ Goods ” are not limited to things which are of 
considerable bulk or weight, though indeed these 
securities were anything but imponderable. The 
documents were not mere symbols of a right or 
title to be transferred by the operation of other 
instruments. If  lost, they could not bo proved 
and given effect to by secondary evidence. They 
themselves were things of price, the subjects of 
sale and delivery, irreplaceable and unalterable. 
No doubt can be entertained that they are within 
the descriptive word “ goods ” as used in the order.

Next, when these securities were seized it is 
plain that in fact they all belonged to neutrals. 
The appellant contends that they ought to be 
deemed to bo enemy property because by the 
law of nations belligerent rights are not to be 
defeated by changes of ownership, while goods are 
in transit. If  the securities have been in Germany 
since the date of the order, it is said that enemy 
ownership ought to be presumed, and that no 
transfer can be ellective from the moment of their 
despatch from somewhere in Germany until their 
arrival at an ultimate destination in the United 
States. In  order to apply the old rule of prize law 
to the present circumstances the argument must 
assume that transit is not confined to sea transit 
or to transit in the vessel actually seized, but 
extends to anterior land transit, even through 
Germany into Holland or through Holland to the 
Hutch port of departure, before the securities 
reach the mail steamer. It  assumes the inversion 
of the doctrine of continuous voyage by applying 
this doctrine to transit away from Germany; it 
assumes its application to a transit in separate 
and discontinuous stages, and to articles which 
arc not contraband at a ll; it assumes that the 
valid and complete transfer of property by delivery 
of the documents at the intermediate stages may 
be disregarded for the present purposes. Their

Lordships are not to be understood to accept these 
assumptions as legitimate, or to express any 
opinion upon them ; not do they hold that the facts 
in the present case establish a “ continuous transit 
from Germany to America, in progress at the time 
of the seizure, in the sense in which that expression 
is used by the appellant in this part of the argument. 
They think that it is not necessary to investigate 
these assumptions on the present occasion. There 
is, in any case, a broad ground on which the whole 
of the appellant’s argument on this point fails.

The Order in Council is a reprisals Order—that 
is to say His Majesty, in the exercise of his belligerent 
right, has been pleased upon just and adequate 
provocation to resort to measures not prescribed 
by the general existing rules of the law of nations. 
These measures are of his own selection and are 
defined in such manner as he thought fit to adopt 
in the terms of the Order. It  is just because neutrals 
are required to submit to an Order, validly and 
justly made by way of reprisal, that they must 
also be held entitled to know from the terms of 
the Order itself what is the extent and limit of 
their liability under it. If  clear terpis are used, 
their clear meaning must be enforced ; if ambiguous 
terms are used, the belligerent cannot ask to have 
them extended by construction in his own favour. 
I t  rested with those who framed the order, within 
the limits of the Crown’s right of reprisal, to select 
and to state the extent of its exercise. I t  is the 
duty of a Court of Prize, administering the law 
of nations, to protect the rights of neutrals in this 
matter by limiting their obligation to that which 
the order itself states, no less than to enforce the 
obligations which the order duly creates and 
clearly declares. In the present case, in order to 
deter neutrals from assisting the enemy by engaging 
in his commerce, the Order tells them that their 
goods, if of German origin, are exposed to detention; 
and by declaring that condemnation applies to 
enemy property it tells them also that, so far as 
the order is concerned, what belongs to them will 
not be condemned, though it may be detained. 
The words arc precise. There is nothing said 
of “ enemy character,” nothing added to the Avoids 
“ enemy property” to make them applicable to 
a date antecedent to that of the diversion, nothing 
to shoAv that the words are to be deemed to include 
something to which otherwise they would not 
extend. H oav can their Lordships be asked, under 
the name of construing the plain and simple 
language of the Order, to declare that it condemns 
neutral property Avhich has been validly acquired 
from Germans Avithin a certain time and under 
certain circumstances, and this not by force of the 
Order itself, but by an appeal to general rules whose 
inadequacy made it necessary to bring the special 
provisions of the Order into existence to meet the 
enemy’s provocation ? It  is not enough that the 
second proviso to art. 4 contemplates the release 
of neutral property. This is to be done only on the 
application of the proper officer of the CroAvn, and 
is discretionary; nor, in any case, is the argument 
valid that, if a misconstruction of the language 
leads to hardship, the hardship can be redressed 
by the action of the executive. Their Lordships 
are unable to accept the argument of the Procurator- 
General on this point. .

There remains the question of enemy origin. 
Origin is a quality of the goods, not of the oAvners 
or of their intentions or dealings. To decide ivhere 
a chattel originates may often be difficult; in the
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case of things of great durability, often impossible. 
Origin sometimes refers to the place where raw 
material was produced, but ex hypothesi the 
Reprisals Order goes beyond the general rules 
applicable to the produce of enemy soil, since 
existing rules were found inadequate. Origin 
means sometimes the place of manufacture of an 
artificial commodity, and sometimes it is a thing 
undiscoverable. It  is not inconsistent with the 
enemy origin of goods, which come from Germany, 
that they have previously come into being else
where than in Germany. After a certain lapse of 
time, or certain changes of circumstances, origin 
may be of little more than curious or antiquarian 
interest. This order could not be concerned, for 
example, with old German machinery or old German 
books or old German wine imported into Holland 
many years ago. For present purposes there is no 
utility in applying to '‘ goods” ideas appropriate 
only to human beings, such as the effect of an 
individual’s place of birth or race or nationality 
upon his subsequent rights or obligations.

The best guide is the language and context of 
the order itself, and the purpose which it was 
intended to serve. In  substance art. 3 and art. 4 
of the Order are to the same effect, an inwards move
ment being dealt with in the one, and an outwards 
movement in the other. The words “ of enemy 
origin ” in the latter must correspond to “ with an 
enemy destination” in the former; certainly no 
other words do. Neither expression makes any 
reference to the completion of some one mercantile 
or financial adventure or transaction; neither is 
limited in any way to goods which start from, or 
are bound to, an enemy port. One of the purposes 
of the order is to prevent commodities of any 
kind from leaving Germany; as regards certain 
commodities, namely, such as are of enemy origin 
but are not enemy property, the means of pre
vention is diversion, discharge and detention till 
the conclusion of peace. To origin in such a 
connection neither the place where the securities 
were printed or signed or sealed is really material, 
nor the country in which the undertakings or the 
debtors, from whom the securities emanate, chance 
to carry on their affairs.

As to the securities with which this appeal is 
concerned, in some cases they were bought in 
Germany for American buyers and received and 
forwarded to them by their Dutch agents; in 
some they were bought in Germany by Dutch 
dealers for the purpose of prompt resale or of 
delivery under sales already made in the United 
States. It  is clear as a common characteristic 
that no long time before they were diverted all 
had formed part of the common financial stock 
of Germany’s holding in foreign securities. What 
happened was that as part of the liquidation of 
this stock, either to support foreign exchange or 
to establish foreign credits or otherwise, these 
securities, no doubt along with many others, were 
separated from that common stock and dispatched 
from a terminus a quo in Germany to a terminus 
ad quem overseas. Only in two cases, and those 
cases of collection of interest coupons, is that 
terminus elsewhere than in the United States, 
where doubtless a free market was to be found. 
There they became merged in the general mass of 
American-owned securities. In  a word, these 
securities were part of Germany’s resources, and 
the subject-matter of these dispatches had its 
source in Germany. Their origin does not depend
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on subsequent and intermediate dealings. That 
the transfer from the place of their origin to their 
new resting-place was effected by bona fide  transfers 
in the ordinary course of financial business and 
physically by a series of transportations in various 
vehicles, not necessarily predetermined from the 
outset, is material to the question of enemy property, 
but not to that of enemy origin. If  it were other
wise the whole order could be made nugatory as to 
all classes of goods if care were taken in each case 
to sell to a neutral buyer and to deliver in Germany 
and to leave the buyer to do the rest. Their 
Lordships are of opinion that the meaning of 
“ enemy origin” in the order is abundantly clear 
and satisfies all that a neutral is entitled to require 
of the language of a Reprisals Order.

Under the terms of art. 4 the following parcels 
were of enemy origin, and as such were liable to 
detention:

[The judgment set out the eleven parcels of 
bonds and coupons which had been purchased in 
Germany.]

In  No. 190 the claimants’ affidavit admits the 
purchase of the coupons in Germany and gives no 
explanation of the accompanying bond, which 
therefore their Lordships do not propose to separate 
from the coupons. The mere fact that bonds 
bear a German revenue stamp, apparently because 
they were at some time issued in Germany, does 
not seem to them sufficient to prove origin, where 
there is no evidence as to the character of the 
sellers.

There are other cases as to w’hich the facts are 
insufficient, either by way of proof or of presumption, 
to establish such a connection with Germany as 
would bring them within the term “ enemy origin,” 
but it is not necessary to discuss these cases in 
detail.

Their Lordships, therefore, think that the judg
ment of Lord Sterndale, which was otherwise 
correct, should be varied by setting aside the decrees 
for the release of the securities, numbered and 
described as above, and by substituting the order 
for their detention, till it be otherwise ordered, 
which he should have made. It  is not .necessary 
to decide what constitutes “ the conclusion of 
peace,” mentioned in the first proviso to art. 4, 
for the objects of the Order in Council have now been 
satisfied and there is no further reason why the 
proper officer of the Crown should not forthwith 
apply to the Prize Court for the release of the 
securities to the respondents. The very limited 
success of his appeal does not entitle the appellant 
to any order as to costs, wrhich will therefore be 
borne by the respective parties.

Their Lordships will humbly advise His Majesty 
accordingly.

Solicitor for the appellant, Treasury Solicitor.
Solicitors for the respondents Travers-Sm ith, 

B ra ithw a ite , and Co. ;  P a rke r. Garrett, and Co. ;  
Waltons and Co.
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A p r i l  20 and M a y  4, 1920.
(Present: The Right Hons. Lords H a l d a n e , 

M o u lt o n , and P a r m o o r .)
T r in id a d  Sh ip p in g  a n d  T r a d in g  Co m p a n y  

L im it e d  v. G. R. A lsto n  a n d  Co. (a) 
on  a p p e a l  fr o m  t h e  su pr em e  c o u r t  o f  Tr in id a d

A N D  TO BAG O .

T rin id a d —Contract—Fre ight— Agreement to pay  
rebates on fre ig h t— Ille g a lity  by fo re ign  law— 
Performance o f contract o f carriage— L ia b il i ty  to 
pa y  rebates.

T i l l  1917 the appellants, w ith  other companies 
trad ing  between T r in id a d  and the U nited States, 
allowed rebates on fre igh ts  to traders exclusively 
sh ipp ing  by the ir steamers. The appellants' 
ch ie f office was in  London, and they had branch 
offices in  T r in id a d  and N ew  Y o rk . A fte r  1917 
they discontinued the rebates, a lleging that rebates 
had, been declared illega l by an A ct o f Congress 
o f the U n ited  Slates.

H eld , that the agreement to a llow  rebates could not 
be repudiated after the goods had been carried and  
the f  reight pa id , since the lex loci contractus was 
B r it is h , and by B r it is h  law  there was no ille g a lity  
in  the rebate agreement, and the refusa l to grant 
the rebate could not be supported even i f  the rebate 
had been made illega l by A c t o f Congress. 

Judgm ent o f the Supreme Court affirmed.

A p p e a l  from a judgment of the Supreme Court of 
Trinidad and Tobago, dated the 13th Jan. 1919, 
reversing a judgment of Russell, J. in an action 
claiming rebate on freight.

The respondents sued the appellants to recover 
159/. Os. 6ii . ,  the amount of agreed rebateB upon 
freights paid by the respondents for the carriage of 
goods from Trinidad to New York by the appellants’ 
steamships between the 7th Sept. 1916 and the 
30th Oct. 1917.

The trial judge dismissed the action, but his 
judgment was reversed on appeal and judgment 
entered for the respondents.

R . A . W righ t, K.C. and J . A . S tam p for the 
appellants.

Foote, K.C. and M o ritz  for the respondents.
The following cases were referred to :

Re M isso u ri Steamship Company, 6 Asp. Mar. 
Law Cas. 264, 423 ; 61 L. T. Rep. 316; 42 
Ch. Div. 321 ;

R a ll i  Brothers v. Cam pania N av ie ra  Sota y  
A znar, post p. 33 ; 123 L. T. Rep. 375; (1920) 
2 K. B. 287.

The considered op in ion  o f th e ir  LordshipB was 
de live red  b y

Lord Pa r m o o r .1—This is an appeal against an 
order of the Supreme Court of Trinidad and Tobago 
setting aside the judgment delivered by the trial 
judge, Russell, J. The action was brought to 
recover the sum of 159?. Os. 6d ., claimed to be due 
as a rebate on freights paid for the carriage of cocoa 
and cocoanuts from Trinidad to New York. The 
facts are not in dispute, and may be shortly stated.

The respondents are general merchants, carrying 
on business at the Port of Spain, Trinidad. The 
appellants are shipowners incorporated in the 
United Kingdom, with their head office in London, 
and with branch offices at Port of Spain, Trinidad, 
and New York, U.S.A. They are members of

a shipping conference, in which certain ship-owning 
companies have mutual arrangements for fixing 
uniform freight tariffs. These companies, prior 
to the 30th Oct. 1917, allowed rebates on freight to 
traders, conditional on their shipping exclusively 
by steamers belonging to members of the conference. 
The tariff in force at all material dates was headed : 
“ Freight Tariff Trinidad to New York. Effective 
26th Feb. 1916,” and after a number of rates for 
various merchandise it continues : “ The rate on 
cocoa is subject to deferred rebates to conference 
shippers of 10 per cent, and 5 per cent, on the net 
freight paid. The rate on cocoanuts is subject 
to a deferred rebate of 25 per cent, to conference 
shippers payable on the 30th June and the 31st 
Dec. in each year on the net freight paid on ship
ments made during the previous periods of six 
months ending the 31st Dec. and the 30th June 
respectively.”

In  the present instance the rebates claimed come 
within the terms stated in the general notice. . The 
respondents have complied with the condition of 
exclusive shipment in steamers belonging to 
members of the conference; their goods were shipped 
in a steamer of the appellants and duly carried to 
New York; and they have paid freight thereon 
due Under the terms of the bill of lading, thus ful
filling all the conditions which, under British law, 
would entitle them to claim the sum of 159?. 0s. 6d. 
I t  was argued on behalf of the appellants that the 
rebates formed part of a continuing contract between 
the parties, but in the opinion of their Lordships 
there is no ground for this contention. Each 
consignment was carried on a separate contract, 
and it is a matter of business convenience that the 
amount due as rebate was paid half-yearly on 
shipments made during the previous period of six 
months. The said tariff remained in force without 
any alteration until the 30th Oct. 1917, when the 
appellants gave notice to discontinue the payment 
of rebates on the ground that they had been 
rendered illegal, as regards shipments to New York,
,under the provisions of an Act of Congress of the 
U.S.A., which was approved, and had come into 
operation more than a year previously, on the 
7th Sept. 1916.

The contracts under which the rebates are claimed 
are contracts between British subjects, made in 
British territory, and therefore to be governed 
by British law. I t  is clear that the lex loci con
tractus was British, and that no such question 
arises as in the case of Re M is s o u ri Steamship 
Company (61 L. T. Rep. 316; 42 Ch. Div. 321). 
By British law there is no illegality in a rebate 
agreement such as was made between the appellants 
and respondents. The contracts have not been 
frustrated or rendered impossible of performance; 
on the contrary, the goods have been landed at 
New York, the freights in respect thereof have 
been paid, and all conditions have been fulfilled 
which, apart from any special defence founded 
on the Act of Congress, would entitle the respondents 
to claim payment.

The case of the appellants is based on the allega
tion that the payment of the rebates would render 
them liable to heavy penalties, under the Act of 
Congress, approved and brought into operation 
on the 7th Sept. 1916. It  was argued on behalf 
of the respondents that this Act had no application 
to the contracts in question, but in the opinion of 
their Lordships it is not necessary to give any 
opinion on the construction of the Act of Congress,(a) R ep o rte d  b y  W . E . R e id , E sq .. B a r r is te r -a t-L a w .
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or to decide whether or not the appellants have 
rendered themselves liable to penalties. If  the 
respondents are right in this contention, it is clear 
that the appellants would be liable, but the same 
result would follow, though the appellants had 
rendered themselves liable to a penalty, uncertain in 
amount, but of which the maximum is 25,000 dollars. 
I t  may be that the appellants might have declined 
to ship the goods on the ground that the allowance 
of a rebate might render them liable to penalties 
under the laws of the U.S.A. I t  is not necessary 
to express any opinion on this point. The appel
lants did not decline to ship the goods. It  is said 
that when the liability for rebate was incurred, 
neither party was aware of the change in the law 
of the U.S.A. The truth is that the appellants 
have had the advantage of the contracts of carriage ; 
have been paid freights duo in respect thereof under 
the various bills of lading, and are now refusing 
to fulfil the collateral contract for a rebate allow
ance on the faith of which the respondents consigned 
their goods by the appellants for carriage to New 
York. In  the opinion of their Lordships, whatever 
may be the true construction of the Act of Congress, 
such refusal cannot be supported. Their Lordships 
concur in the judgment of the Supreme Court of 
Trinidad and Tobago, and will humbly advise 
His Majesty that the appeal should be dismissed 
with costs.

Solicitors : for the appellants, Parlcer, Garrett, and 
Co. ; for the respondents, J . N . M ason  and Co.

M arch  19, 20, and M a y  14, 1920.
(Present : The Bight Hons. Lords Su m n e r , 

P arm o o r , W r e n b u r y , the L ord  J u s t ic e -Cl e r k , 
and Sir A r t h u r  Ch a n n e l l .)

T h e  U r n  a . (a)
O N A P P E A L  FR O M  T H E  P R IZ E  C O U R T I N  E N G L A N D .

'P rize  Court— Conditional contraband— Consignment 
to fe llin g  agent— Advances by agent—“ Consignee 
o f the goods ” — Order in  Council o f the 29th Oct. 
1914, cl. 1 (H i.).

B y  the Declaration o f London Order, No. 2, o f  the 
29th Oct. 1914 conditional contraband i.s liable  
to capture on board a vessel bound fo r  a ventra l 
port “ i f  the sh ip ’s papers do not show who is  the 
consignee o f the goods.”

Held, that an o rd ina ry  agent fo r  sale who had not 
the real control o f the destination o f the goods was not 
a  consignee o f the goods w ith in  the meaning of 
the above order, even i f  he had advanced a large 
percentage o f the value o f the goods, and therefore 
goods so consigned could p roperly be condemned. 

The Louisiana (118 L . T . Rep. 274 ; (1918) A. C. 461, 
471) applied.

J i  dgment o f the Prize Court affirmed.
A p p e a l  from a judgment of Lord Sterndale, P., 
dated the 14th April 1919, condemning 9077 boxes 
of Californian prunes as contraband of war.

In s k ip , K.C. and Balloch for the appellants.
Gavin Simmonds (with him Sir Gordon Ile w a rt,

A.-G.) for the respondent, the Procurator-General. 
The following cases were referred to :

The Odessa, 13 Asp. Mar. Law Cas. 27 ; 114
L. T. Rep. 10; (1916) A. C. 145, 154;

The Lou is iana , 14 Asp. Mar. Law! Cas. 233 ; 
_____ 118 L. T. Rep. ,274 ; (1918) A. C. 461 ;

(a) R ep o rte d  b y  W . E . Reid. E sq .. E a .rr is te r-a t L.aw.

The K ronprinzessin V ictoria , 14 Asp. Mar. 
Law Cas. 391; 120 L. T. Rep. 75; (1919)
A. C. 261 ;

The H e llig  Olav, 14 Asp. Mar. Law Cas. 380 ; 
120 L. T. Rep. 98 ; (1919) A. C. 526 ;

The. K ro n p rin s  Gustaf, 14 Asp. Mar. Law 
Cas. 464; 121 L. T. Rep. 474; (1919)
P. 182.

The considered opinion of the board was 
delivered by

Lord Parmoor.—The appellants are a corporation 
of the State of Illinois, doing business in the States 
of California, Illinois, New York, and in other 
places in the United States, as packers, shippers, 
and dealers in dried fruits and other food 
stuffs. Alf Hansen is a Danish subject carry
ing on business as a merchant at Copenhagen, 
who has acted as selling agent for the claimants 
at Copenhagen for some years. On the 14th April 
1919 the President of the Prize Court made an 
order condemning 9077 boxes of California prunes 
as good and lawful prize as contraband of war. 
These boxes were shipped by the appellants on 
board the XJrna on the 26th Nov. 1915 for carriage 
to Copenhagen, and were consigned for sale to Alf 
Hansen. On the 24th Dec. 1915 the boxes were 
seized as prize, and required to be discharged at 
the port of Bristol. At the hearing before their 
Lordships two questions were raised : (1) Whether 
the goods, which were conditional contraband, 
were destined for Germany ? (2) Whether they were 
protected by the Order in Council of the 29th Oct. 
1914 ?

A statistical table was put in evidence, which 
proved that in 1915 the imports into Denmark 
of dried fruits were 18,651 tons, whereas the annual 
average of imports before the war (1911-1913) 
were 6300 tons. The President has found that the 
statistical evidence establishes a case which throws 
upon the appellants the onus of showing that the 
goods were not going to Germany. Their Lordships 
concur in this opinion. There is ample statistical 
evidence to place an obligation on the appellants 
to show that the destination of the goods is innocent. 
The President further finds that it is impossible for 
him to say that the appellants have discharged the 
onus thrown upon them, and their Lordships concur 
in this finding.

The goods are said to have been consigned in 
pursuance of a verbal agreement made between 
Alf Hansen, the agent of the appellants in Copen
hagen, and A. W. Porter, a vice-president of the 
appellants, at that time in Copenhagen. Under 
this Alf Hansen undertakes to sell goods for the 
Armsby Company, advancing 70 per cent, of the 
value. There is no evidence that any consignment 
other than the boxes of California prunes was sold 
on these terms, and Hansen received notice of 
shipment for the first time on the 29th Nov. 1915. 
So far as has been ascertained, no goods belonging 
to the claimants have been previously condemned 
except in the case of what is called the “ Hammer- 
strom Group.” In  this case it is said that the 
appellants did not put in an affidavit through 
inadvertance, but it is not denied that the 
appellants were from time to time in fact sending 
goods to Germany. The President in his judgment 
deals at length with a letter written in July 1915 
from the firm of J. and T. Lauezzari, and with the 
explanation made in the affidavit of Mr. Lester on 
behalf of the appellants. In this it is stated that
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J. and T. Lauezzari were simply a centre from which 
a quotation from the appellants was radiated 
through Continental Europe. J. and T-. Lauezzari, 
however, carried on business at the same address 
as Jantzen and Deeke, who carried through a 
transaction with Brodema Hammerstrom for the 
appellants, with the intention of sending on contra
band goods to an enemy destination. The explana
tion given by Mr. Lester is set out in the judgment 
of the President. Their Lordships concur with the 
conclusion of the President that the explanation 
put forward by the appellants is not satisfactory, 
and it is not necessary to restate all the facts in 
detail.

In  addition to this instance there are a series of 
intercepted messages and letters from the appellants 
of a character not free from suspicion. On the 
23rd Nov. 1914 a wireless message was sent to 
Christian Eckardt, of Hamburg, indicating that 
the appellants were dealing or prepared to deal 
with him. Of this intercepted message no explana
tion is given. A more important message of the 
17th March 1915 was sent to the Bulsing Company 
of Rotterdam, asking them to notify Behn and Son, 
of Hamburg, that the appellants had consigned 
apricots to them at Rotterdam. Again no explana
tion is forthcoming. On the 4th Nov. 1915 a 
wireless message was sent to ship peaches to Rabe 
Neuschafer, of Hamburg, under cover of the name 
of Rudolf Kolmodin, of Stockholm. In  addition to 
direct dealings with Germany, there were consign
ments from the appellants to Nils Soeron, of 
Gothenburg, and Ekstrom and Leffler of the same 
city, both of whom had been engaged in assisting 
German trade during -the war, as stated in the 
affidavit of Mr. Greenwood. There were also 
consignments to Clarholm and Bergman, of Gothen
burg, who are merchants dealing in dried fruits 
and other colonial products. There is, however, 
no evidence that Clarholm and Bergman have 
been engaged in forwarding goods to Germany. 
All these transactions tend to confirm the judgment 
of the learned President that the goods in question 
were conditional contraband destined for Germany, 
and that they are subject to condemnation unless 
it can be established that they are protected by 
Order in Council of the 29th Oct. 1914.

In  the opinion of their Lordships it would be 
impossible to say that an ordmary agent for sale 
is a “ consignee of the goods ” within the Order 
in Council of the 29th Oct. 1914. Such an agent 
would not have the real control of the destination 
of the goods. It  would be within the power of 
his principal to give instructions from time to 
time. The meaning of the- words in the Order 
was decided in The Lou is iana  (s u p .): “ The 
consignee of the goods in the Order in Council of 
the 29th Oct. 1914 means some person other than 
the consignor to whom the consignor parts with 
the real control of the goods.”

In  the present instance Alf Hansen was in the 
position of an agent for sale who had advanced 
70 per cent, of the value of the goods consigned 
to him. Whatever rights of lien or otherwise 
Alf Hansen might have, so long as the advance 
made by him in respect of the goods was outpaid 
and outstanding, there is no evidence that there 
was any special arrangement that he would not be 
subject to the direction of the appellants in making 
sales, or that the appellants might not from time 
to time determine their ultimate destination. In  
respect of his advance, and apart from special 
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conditions, the agent would not be in a better 
position to control the destination of goods, owing 
to his advance of 70 per cent, of their value, than 
the pledgee of the whole cargo of a ship seized as 
prize; and their Lordships have determined 
in The Odessa (sup.) that legal ownership is the 
sole criterion. In  this case admittedly the legal 
ownership remains in the appellants. I t  is only 
as such owners that they are entitled to make 
their claim. The following passage occurs in 
the judgment of Lord Mersey: “ If  special
rights of property created by the enemy owner 
were recognised in a Court of Prize, it would 
be easy for such owner to protect his own interests 
upon shipment of the goods to or from the ports 
of his own country. He might for example in 
every case borrow on the security of the goods 
an amount approximating to their value from a 
neutral lender, and create in favour of such lender 
a charge or lien or mortgage on the goods in 
question.”

In  the opinion of their Lordships the advance 
of 70 per cent, by Alf Hansen does not, in the 
absence of any other special conditions, alter the 
character of the ownership of the goods in question, 
or constitute the agent for sale a consignee wiihin 
the meaning of the Order in Council of the 29th 
Oct. 1914. At the same time their Lordships 
desire to say that they find no evidence to suggest 
that Alf Hansen did not act throughout in an 
honourable and straightforward manner.

Their Lordships will humbly advise His Majesty 
that this appeal should be dismissed with costs.

Solicitors for the appellants, Parker, Garrett, and 
Co.

Solicitor for the respondent, Treasury Solicitor.

Cmirt oi
COURT OF APPEAL.

Feb. 26, 27, M arch  2, 3, and 26, 1920.
(Before Lord St e r n d a l e , M.R. and W a r r in g to n  

and Sc r u tto n , L.JJ.)
R a l l i  B ro thers  v . Co m p a n ia  N a v ie r a  So ta  y  

A zn ar . (a)
A P P E A L  P R O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Charter-party — E ng lish  contract— Fre ight payable 
in  S pa in— Payment o f  pa rt o f fre ig h t illegal 
by Spanish law  — Im p lie d  cond ition  — M u tu a l 
in a b il ity  to perform — C onflic t o f  laws— Restra in t 
o f princes— M u tu a l exception.

A n  E ng lish  f irm  chartered a S panish vessel f ro m  
Spanish owners to ca rry  a cargo o f  ju te  to S pa in . 
The charter-party, w h ich ivas in  E ng lish , made in  
London in  charterer's usual fo rm , provided that 
part o f the fre ig h t should be pa id  by the charterers 
in  London when the vessel sailed, and the balance 
at the po rt o f discharge in  S pa in , by the receivers 
o f the cargo, who were Spaniards. I t  contained 
clauses te rm ina ting  the lia b il i ty  o f the charterer on 
shipment o f cargo, except fo r  the payment o f

(«) R eported b y  L .  H . B a b n k s  and E . A . So r a to h lb y , Esqrs.,- 
B a rr is te rs -a t-L a w .

F
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fre ig h t, and excepting (intsr alia) “ restra in ts o f  
princes." There was also a clause subm itting  
disputes to a rb itra tion  in  London.

When the vessel a rrived  at the p o rt o f  discharge the 
balance o f fre ig h t payable uas, ow ing to flu c tu a 
tions in  the rates o f  exchange, in  ercess o f the 
amount fixed  by a decree o f the S panish Commis
sion o f Supplies. The decree was issued on the 
day previous to that on which the charter-party was 
dated. The decree, which was shortly afterwards 
confirmed by R oya l Proclam ation, subjected to 
penalties persons pay ing  or receiving fre ig h t fo r  
ju te  in  excess o f  the specified rate. The receivers 
refused payment in  excess o f  the rate fixed  by the 
decree.

The shipowners sued the charterers fo r  the balance. 
H eld , that the charter-party was an  E ng lish  contract 

and that the charterers were liable fo r  the balance 
o f the f  reight ;  but that there was an im p lied  
condition excusing the parlies fro m  obligations 
w hich neither was able legally to fu l f i l .  The 
S panish decree made illega l the payment or receipt 
° f  fre ig h t in  excess o f  a certain figu re  at the place 
where the m ateria l p a rt o f the contract was to be 
performed, and the charterers were therefore excused 
fro m  pay ing  any higher rate.

The m utua l app lica tion  o f  the exception “ restra in t 
o f p rinces," upon which Bailhache, J . had in  part 
based his decision, not considered by the Court o f 
Appeal.

A ppea l dismissed.
Ford v. Cotesworth (23 L . T . Rep. 165 ; L . Rep. 

5 Q. B . 544) and Cunningham v. Dunn (3 Asp. 
M a r. Law  Cas. 595 ; 38 L . T . Rep. 631 ; 3 C. P. 
D iv . 443) approved and followed.

Jacobs, Marcus, and Co. v. Crédit Lyonnais London 
Agency (50 L . T . Rep. 194 ; 12 Q. B . D iv . 589) 
referred to.

Decision o f Bailhache, J . affirmed.

A w a r d  of umpire stated in the form of a special 
case. Differences having arisen between the 
owners and the charterers of the steamship Eretza 
M e n d i ( 1) as to the liability of the latter for payment 
of freight, and (2) as to the amount of freight 
payable by the charterers if liable, the matter was 
referred to arbitration. The facts as found by 
the umpire were as follows :

Ralli Brothers (hereinafter called the charterers) 
were a firm of merchants having their head office 
in London, England.

Compania Naviera Sota y Aznar (hereinafter 
called the owners) were a Spanish company having 
its head office at Bilbao, Spain. The latter were 
the owners of the steamship Eretza M end i, which 
sailed under the Spanish flag. The owners acted 
in the charter-party, under which the arbitration 
arose, by their agents Sota and Aznar, a firm of 
shipbrokers in London.

( ' odo and Co. (hereinafter called “ the receivers ” ) 
were a Spanish company having their place of 
business in Barcelona.

On the 2nd July 1918 Ralli Brothers sold to 
Godo and Co., Barcelona, a cargo of jute for ship
ment per Eretza M end i, Calcutta to Barcelona, 
half freight payable by Ralli Brothers on steamer 
sailing from Calcutta and the other half payable 
by Godo and Co. at Barcelona. The price agreed 
for the cargo included the freight thereon.

On the 3rd Dec. 1918, Ralli Brothers invoiced
to Codo and Co., Barcelona, 29,338 bales of jute

[Ct . of A pp .

at sundry prices per ton—contract dated the 2nd 
July 1918—steamship Eretza M en d i for Barcelona.

£ s. d.
The amount of the said invoice was 576,969 2 2
Freight at £50 per 5 bales £293,380
Less advance ................. 146,690 £146,690 0 0

430,279 2 2
Less port dues on £293,380 at 6 per 

cent................  .......................  17,602 16 0

Payment net cash .. .. .. £412,676 6 2
The umpire found that the receivers thereby were 

given credit for part of the freight and the amount 
thereof they were to pay to the owners was part of 
the purchase price of the goods sold, and they were 
to make the payment as agents for the charterers.

On the 3rd July 1918, Ralli Brothers, London, 
chartered, on their own form of charter, the steam
ship Eretza M end i, owned by the Compania Naviera 
Sota y Aznar, of Bilbao, for a full cargo of jute from 
Calcutta to Barcelona, Valencia, Alicante, Cadiz, 
Pasages, or Biibao, as ordered on signing final 
bills of lading.

The charter-party form used was peculiar to Ralli 
Brothers, and was printed in London. I t  was 
drawn up in London for the voyage to be made by 
the Eretza M en d i and was signed in London by 
Ralli Brothers as charterers and by Sota and Aznar, 
of London, under telegraphic authority from and 
as agents for owners.

By clause 1 of the charter-party the freight was 
agreed at 50Z. per ton of five bales.

The clauses of the charter-party provided, in te r 
a l ia :

2. The act of God, perils of the sea, fire, barratry 
of the master and crew, enemies, pirates and robbers, 
arrests and restraints of princes, rulers, and people, 
or accidents of navigation excepted. Strandings and 
collisions and all losses and damages caused thereby 
are also excepted, even when occasioned by negligence, 
default, or error in judgment of the pilot, master 
mariners, or other servants of the shipowners, but 
nothing herein contained shall exempt the shipowners 
from liability to pay for damage to cargo occasioned 
by bad stowage, by improper or insufficient dunnage 
or ventilation, or by improper opening of valves, 
sluices, ports or other openings in the fabric of the 
ship, or by causes other than those above excepted, 
and. all the above exceptions are conditional on the 
vessel being seaworthy when she sails on the voyage, 
but any latent defects in the machinery shall not be 
considered unseaworthiness, provided the same do 
not result from want of due diligence of the owners, 
or any of them, or of the ship’s husband or manager.

5. Charterers to have the option of underletting 
the vessel in whole or part, they remaining responsible 
for due fulfilment of this charter.

22. Charterers’ liability to cease on completion of 
shipment, they remaining responsible for freight, dead 
freight, and demurrage in loading, if any.

25. The freight, except as provided for under 
clause 30, to be paid at port of discharge on the un
loading and right delivery of the cargo, by cash or 
approved bills (at charterers’ option) at the current 
rate of exchange for bankers’ short bills on London.

26. The captain to have a lien on the cargo for all 
freight, dead freight, and demurrage, and for any 
other lawful claim against the freighter.

29. Any dispute that may arise under this charter 
to he settled by arbitration  ̂ each party appointing 
an arbitrator, and should they be unable to agree, 
the decision of an umpire selected by them to be final. 
The arbitrators and umpire are all to be commercial
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men and resident in London, and the arbitration 
to take place there. This submission may be made a 
rule of the High Court of Justice in England by either 
party.

30. On receipt of telegraphic advice of steamers 
sailing from Calcutta charterers undertake to pay 
in London to owners or their agents in cash, without 
discount, one half of the total freight earned less any 
disbursements under clause 18, such payment to be a 
first charge against the total freight earned, and the 
master to so endorse on the bill of lading the amount 
advanced, which is to be deducted from freight due 
on the vessel’s arrival at discharging port. The 
balance of the freight to be paid at the port of dis
charge by the receivers of the cargo, one half on arrival 
of the vessel and the remainder concurrent with 
discharge.

On the 23rd Sept. 1918 the Eretza M en d i arrived 
at Calcutta to load under the above-mentioned 
charter.

On or about the 12th Oct. 1918 the Eretza M en d i, 
having completed the loading under the said charter, 
sailed for Barcelona.

On the 22nd Oct. 1918 the half freight, viz. 
146,G901., due on telegraphic advice of steamer 
sailing from Calcutta, was paid.

On the 28th Dec. 1918 the Eretza M en d i arrived 
at Barcelona to discharge.

On the 2nd Jan. 1919 Godo and Co. notified
F. Withy and Co., Barcelona, the steamer’s agents, 
that if the freight as per bills of lading exceeded 
the official tariff rate they reserved the right to 
claim the payment of the difference which the 
final account on the said head might show in their 
favour.

On the 3rd Jan. 1919, Godo and Co. paid 50,0001. 
on account of freight to F. Withy and Co.

On the 4th Jan., Godo and Co. wrote to F. Withy 
and Co. that they were convinced by competent 
persons that freight must be paid at the official 
rate of pesetas 875, per ton of 1000 kilos, and 
submitted their statement of the freight due to the 
Eretza M en d i as follows :

Pesetas,
29,338 bales of 400 English lbs. at 182

kilos per bale, 5,339,516 kilos at 875
pesetas per 1000 kilos ...................  4,672,076.50

Paid on account:
£146,690 on departure of vessel 

50,000 on arrival

£196,690 at the exchange of 23.75 4,671,387.50

Remaining to be paid—Pesetas 689.00
The umpire found that the balance so alleged 

was not the correct one. I t  was, in fact, 129,375.50 
pesetas. The umpire explained in a letter that he 
arrived at this figure by taking the rates of exchange 
on the dates when the two sums were paid.

On the 8th Jan. 1919 the captain wrote to Godo 
and Co. demanding from them the payment of 
freight at 50f. sterling per ton, and, having no reply, 
he made a demand upon Godo and Co. on the same 
day through a notary, informing them that he would 
apply for the deposit of the cargo as security for 
the freight owing.

On the 10th Jan. 1919 Godo and Co. wrote the 
captain acknowledging his notarial demand, and 
continued as follows :

There having been made on the 14th Sept, last 
a Royal Order of the Ministry of Supplies, by which 
by virtue of the powers given to t1“* Government in

the law called the Ley de Subsistencias of the 11th Nov. 
1916 there was fixed as the maximum freight for the 
transport of jute for India to Spain 875 pesetas per 
ton, it is evident that all Spanish shipowners must 
respect and comply with that sovereign provision, 
which having been inspired by consideration of the 
general interest and public policy, must prevail over 
any private agreements or contracts. By virtue 
thereof, as we stated in our said letter of the 4th inst., 
the settlement of the freight must take place in the 
following manner.

Godo and Co. then reproduced in this letter their 
freight statement of the 4th Jan. 1919, and repeated 
that there were only 689 pesetas due to complete 
the freight, which sum they called upon the captain 
to receive. They refused to pay freight as demanded 
by the captain, and failing collection by the captain 
of the 689 pesetas as the balance of freight they 
notified him of the deposit of the said sum and called 
upon him to abstain from delaying the delivery 
of the cargo and from demanding its deposit.

On the 13th Jan. 1919 Godo and Co. wrote the 
captain that he had unjustifiably detained discharge 
of Eretza M end i since the 9th Jan., and maintained 
that freight in full had been paid in accordance 
with the Royal Order of the Ministry of Supplies 
of the 14th Sept. 1918, and demanded that the 
discharge be no longer delayed..

On the 13th Jan. 1919 the captain informed 
Godo and Co. that, owing to the non-fulfilment by 
them as holders of the bills of lading ofj the 
terms of the charter-party, he was obliged to 
suspend the discharge of the cargo, and that he 
held them responsible for any damages and losses 
caused by the stoppages of the discharge, especially 
for any demurrage incurred.

The umpire then referred to proceedings that 
were taken in various Spanish courts. So far as 
they are material they were as follows :

On the 21st Jan. 1919 the captain applied to the 
Spanish court to order the deposit of the cargo 
and that Godo and Co. be required to pay the sum 
of 96,6901., or its equivalent in pesetas, as the 
amount of the freight due, failing which that the 
cargo should be sold. The court granted the order, 
but on the 27th Jan. 1919, Godo and Co. deposited 
the sum of 2,286,718.50 pesetas as the equivalent 
of the sterling sum demanded at the exchange 
of the day, and petitioned the court to order this 
sum to be placed in the general deposit fund and to 
order the cargo to be delivered to them. The court 
granted the order. The captain, however, refused 
to continue the delivery of the cargo, and his appeal 
against the order was still pending on the 15th Feb. 
1919.

By a decree dated the 2nd July 1918 of the 
General Commission of Supplies made under the 
Spanish “ Ley de Subsistencias,” and by a royal 
decree of the 14th Sept. 1918, it was provided : 
“ For goods coming from other countries, the 
following rates shall rule: Jute 875 pesetas per 
ton . . .  ”

The umpire found as a fact that this decree came 
into force in Sept. 1918 in Spain and had the force 
of law.

The rates of exchange for hankers short bills 
on Barcelona, on the material dates were :

July 3, 1918 __  17.25
Oct. 2, 9t __  23.15
Oct. 22 a __  22.90
Dec. 27 a . . . .  23.72
Jan, 3, 1919 . . . .  23,67
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The umpire found as a fact that on the 19th 
April 1919, 23,064 bales of jute had been discharged 
from the Eretza M end i, leaving about 6274 bales 
still to be discharged.

The owners, by their points of claim filed the 
17th April 1919, claimed the sum of 96,6907. as 
balance of freight, together with interest at 5 per 
cent, from the 25th Dec. 1918 to the date of payment. 
At the hearing, however, they altered their 
claim to one for damages for breach of the charter- 
party by non-payment of, or refusal to pay, the 
balance of the freight. The claim was so treated 
in the argument.

They contended (a) that the contract was an 
English contract, to be decided by English law ;
(6) that the charterers were liable for the freight 
under the terms of the charter-party; (c) that 
deposit in court in Spain was not payment of the 
freight under the charter; (d) that while payment 
under the charter was required in Spain at 
current rates of exchange on London, they 
were entitled to an award of damages calculated 
at the rate of exchange at the date of the 
breach, such damages to be payable in London 
in sterling.

At the hearing the charterers contended (1) that 
the freight was not due, as the cargo was not.fully 
discharged ; (2) that the arbitration was premature, 
as the matter was still pending in the Spanish 
courts; (3) that they were only in the position of 
guarantors, the primary liability being on the 
receivers of the cargo; (4) that any question as to 
the freight and the payment must be governed by 
Spanish law ; (5) that under the charter-party the 
balance of the freight had to be paid in Spanish 
currency at the port of discharge, and that this was 
prohibited by Spanish law ; (6) that payment was 
prevented by restraint of princes ; (7) that payment 
had been made by the deposit in court in Spain of 
the amount claimed.

The umpire continued:
The questions for the opinion of the court are as 

follows on the facts so found:
(a) Are the charterers liable for tho freight reserved 

under the charter-party 1
(b) If they are, was that liability discharged by 

the payment into court in Spain by the receivers to 
the cargo ?

(c) If  the charterers are not liable for the freight 
reserved, are they liable for the amount which, with 
that part of the freight already paid, would amount to 
875 pesetas per ton of 1000 kilogrammes ?

(d) If  they are so liable, was that liability discharged 
by the said payment into court ?

1. Subject to the opinion of the court, I  am of
opinion that the charterers are liable for the freight 
reserved and that the payment into court did not 
discharge them from that liability. That they com
mitted a breach of that obligation in refusing to pay 
the freight as demanded by the owners, and I  assess 
the damages in respect thereof in tho sum of 
35,0747. 14s., and I  direct that the charterers pay 
that sum in sterling to the owners in London with 
interest thereon in the meantime at 5 per cent, per 
annum from the day of the date of this award to the 
day of payment inclusive, . . . together with the
costs of the award and the owner’s costs of the 
reference.

2. If the court is of opinion that the charterers 
are liable for the freight reserved, but that the liability 
was discharged by the payment into court in Spain, 
then I  find that the charterers committed a breach of 
their obligation, and award as damages the sum of 
1377. 0s. 8d., being the sum of 417. Is. 11(7. interest

on 50,0007. from the 28th Dec. 1918 to the 3rd Jan. 
1919, and 957. 18s. 9d., interest on 23,3457. from the 
28th Dec. 1918 to the 27th Jan. 1919, at 5 per cent, 
per annum, and I  direct that the charterers pay this 
sum of 1377. 0s. 8d. forthwith in sterling to the owners 
in London, with interest at 5 per cent, per annum 
from the date of this award till the day of payment 
inclusive, and also the costs of the award.

3. If  the court is of opinion that the charterers
are not liable for the freight reserved, but are liable 
for freight at the rate of 875 pesetas a ton of 1000 
kilos, and that such liability was not discharged by 
the payment into court in Spain, then I  find and 
award that the charterers committed a breach of their 
obligation when they (or the receivers on their behalf) 
alleged that the total remaining liability for freight 
in respeot of 29,338 bales of jute was 689 pesetas, 
and repudiated their liability to pay more, ’whereas 
the total liability for freight on such amount of 
cargo calculated at the rates of exchange ascertained 
on the various dates of payment was 129,375.50 
pesetas, and I  award as damages in respect of such 
breach the sum of 57., and I  direct that the said sum 
of 57. be paid forthwith by the charterers to the owners 
in sterling in London, with interest at 5 per cent, 
per annum . . . and costs of this award. .

4. If  the court shall be of opinion as in the last
alternative mentioned, but that the charterers’ 
liability was discharged by the payment into court 
in Spain, then I  find and award that the charterers 
have not committed a breach of their obligation, and 
I  direct the owners to pay the costs of this award, 
and the costs of the charterers’ of this reference to be 
taxed. . . .

5. If  the court is of opinion that the charterers 
are not liable for the freight reserved under the charter 
party, nor for freight at 875 pesetas a ton of 1000 kilos., 
then I  find and award that the charterers have not 
committed a breach of their obligation and I  direct 
that the owners pay the costs of this award and the 
costs of the charterers to be taxed.

The umpire based these alternative awards on 
the fact that 23,064 bales had been delivered, and 
they were not to affect the charterer’s liability (if 
any) to pay freight on the balance of the cargo 
undischarged on the 19th April 1919.

On the 3rd and 4th Dec. 1919 the case came on 
to be heard before Bailhache, J.

N eilson, K.C. and Clement Davies for the char
terers.—The Spanish law relieves the charterers of 
their liability under the charter. This was a 
Spanish ship belonging to Spanish owners, and one 
of the terms of the charter-party was that part of 
the freight was to be paid in pesetas at Barcelona, 
where the cargo was to be delivered. The Spanish 
law was incorporated in the charter-party and the 
charterers were entitled to reiuse to pay more than 
the 875 pesetas per ton, which was the amount 
allowed by the Spanish law. Both parties were 
prevented from performing their contract owing to 
the Spanish decree; it was illegal for the charterers 
to pay, and for the receivers to receive, more than 
the 875 pesetas per ton. Further, the charterers 
are excused by the clause as to restraint of 
princes, which is a mutual clause. The umpire 
was wrong in his method of arriving at the 
amount due, wrhich should be based on the 
rate of exchange at the date of the arrival of the 
ship at Barcelona. The rate fixed by the Spanish 
decree applies to the total freight. [B a il h a c h e , J. 
—You must take the current rate of the day in 
estimating the value in pesetas of the amount of 
freight paid in Calcutta.] The umpire was also 
wrong in making his award in sterling, it should be
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in pesetas in Spain. The receivers have deposited 
the amount in court in Spain, that is, a payment of 
the freight, and the charterers are only liable if the 
receivers do not pay. They referred to :

Jacobs v. Credit Lyonna is, 50 L. T. Rep. 194 ; 
12 Q. B. Div. 589 ;

F ord  v. Cotesworth, 23 L. T. Rep. 165; 
L. Rep. 5 Q. B. 544 ;

Cunningham  v. D u n n , 3 Asp. Mar. Law Cas. 
595 ; 38 L. T. Rep. 631 ; 3 C. P. Div. 443 ;

Barrie, v. P eruv ian  C orporation, 73 L. T. Rep. 
678; (1896) 1 Q. B. 208;

Re Newm an and Dale Steamship Com pany and 
B r it is h  South Am erican  Steamship Company, 
9 Asp. Mar. Law Cas. 351; 87 L. T. Rep. 
614 ; (1903) 1 K. B. 262.

R. A . W righ t, K.C. and Claughlon Scott for the 
owners.—The charter-party is an English contract 
and must be interpreted according to the law of 
England. There is an express agreement by the 
charterers to pay freight at 501. per ton, and the 
cesser clause is altered so that even after the ship 
has been loaded the charterers remain liable. The 
payment of the freight is on a sterling basis ; part 
of the freight has to be paid in pesetas in Spain, it 
is true, but that payment must be the equivalent 
of the balance of the amount in sterling. The 
receivers have refused to pay the half of the freight 
at the port of discharge, owing to the Spanish decree 
but that does not excuse the charterers who are 
bound by an absolute promise to pay. The position 
is the same as that in Jacobs v. Credit Lyonna is  
(sup.), in which it was held that the defendants 
were not excused from performing their contract to 
deliver a cargo by reason of a French law making it 
illegal. The clause as to restraint of princes is not 
a mutual clause, but is for the benefit of the owners 
only. Even if it is mutual the charterers still 
remain liable, and if the payment in pesetas in 
Spain is illegal, the contract must be performed in 
some other way. The payment into court is not a 
payment to the owners under the contract. They 
referred to

B lackbu rn  Bobbin  Company v. T . W. A lle n  and  
Sons, 119 L. T. Rep. 215; (1918) 1 K. B. 
540 ;

Braem ounl Steamship Com pany v. Andrew  W eir 
and Co., 11 Asp. Mar. Law Cas. 345 ; 15 
Com. Cas. 101 ; 102 L. T. Rep. 73.

N eilson  in reply. Car. adv. vulU

Dec. 17,1919.—B a il h a c h e , J. read the following 
judgment: The facts of this case, so far as they 
ire relevant to the point submitted to me for 
fecision, are these. On the 3rd July 1918, Messrs. 
Ralli Brothers of London made a charter-parity 
.hrough the English agents of the Compania 
Naviera Sota y Aznar, a company whose head
quarters are in Spain, whereby they chartered a 
Spanish steamship to carry a cargo of jute from 
Calcutta to Barcelona at a freight of 501. per ton, 
which worked out on the cargo loaded to about
293,0001. Of this sum one-half was to be paid to 
the owners in London on receipt of telegraphic 
advice of the steamers sailing from Calcutta, and 
the balance wTas to be paid at Barcelona by the 
receivers of the cargo as to one-half on arrival and 
as to the remainder concurrently with the dis
charge. The freight payable at Barcelona was to 
be paid in cash or approved bills at charterer’s

option at the current rate of exchange for banker’s 
short bills on London. There was a cesser clause, 
but the charterers’ liability to pay freight was 
preserved. There was also an exception clause 
to which I  will revert later. The steamship duly 
sailed from Calcutta, and the freight payable on 
that event was paid, amounting to 146,6901. 
The steamship arrived at Barcelona on the 
28th Dec. 1918. Meanwhile on the 2nd July 
1918, a circular was issued on behalf of the 
Spanish Commission of Supplies, a commission 
apparently set up under the Spanish Emergency 
War Legislation, to the effect that freight on 
jute to Spain was not to exceed 875 pesetas per 
ton. This was confirmed by Royal Proclamation 
on the 1-Jth Sept. 1918. The freight reserved by' 
the charter-party was largely in excess of 875 
pesetas per ton, and the situation on the arrival of 
the steamship at Barcelona was that the charterers 
had bound themselves to pay a higher freight than 
they were by Spanish law entitled to pay, or the 
owners to receive.

On these facts the question arises : Were the 
owners entitled to demand from the charterers the 
contractual freight, or were they only entitled to 
demand the freight as limited by the Spanish law ? 
The umpire hag awarded to the shipowners the 
contractual freight. In  order to answer this ques
tion the first point to be decided is : What is the 
proper law of the contract ? That again is a 
question of intention to be gathered from the 
circumstances and from the form of the contract. 
The charter-party was made in London. I t  is in 
English, is on Messrs. Ralli’s own form, and it con
tains an arbitration clause under which disputes 
are to be decided by commercial men resident in 
London, and the submission may be made a rule of 
the English High Court. The owners’ agents 
carry on business in London, but the owners are 
Spaniards, the ship is Spanish, the port of discharge 
was Spanish, and the balance of freight was pay
able there in Spanish currency. There are three 
possibilities. I t  may be the law of the flag, or, as 
performance was to take place in Spain, the law of 
Spain, which is in this case the same, or it may be 
English. The presumption in favour of the proper 
law of the contract being English is not, I  think, nearly 
so strong as it was in Jacobs v. Credit Lyonna is  
(sup.), but I  will assume that the parties intended 
English law to apply to the construction of the con
tract and to the consequences attaching to non
performance. I t  seems to be considered that the 
presence of an English arbitration clause and the 
provision for making the submission a rule of court 
are almost conclusive on the point. The charter- 
party was, however, to be carried out by discharge of 
cargo and payment of freight in Spain, and there is 
considerable authority for saying that with reference 
to these parts of the contract which are to be per
formed in Spain, the law to be applied is Spanish 
law, although the proper law of the contract is 
English, a presumption which is not lessened by 
the fact that the ship is Spanish, as are her owners, 
see Chatenay v. B ra z ilia n  Submarine Telegraph 
Company (63 L. T. Rep. 739 ; (1891) 1 Q. B. 79). 
There is, in my opinion, no inconsistency in holding 
that a contract is an English contract, and to be 
construed according to English law, but that for 
some of its incidents the English courts are to 
have regard to the law' of the country in which 
those incidents are to take place. Probably the 
true view is that this charter-party incorporates
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the law of Spain so far as regards the mode in which 
any part of it had to be performed in Spain, but 
that where there has been a failure to perform the 
contract in Spain, the court, in considering whether 
there has been a breach of the contract or not, 
considers the failure and its consequences from 
the standpoint of English law, and will not admit 
an excuse which might be valid by Spanish law, 
unless it was also valid in England. This was the 
decision in Jacobs v. Credit Lyonna is  (sup.), where 
an attempt was made to incorporate into an English 
contract an exception of vis m ajor upon the 
ground that under the circumstances of that case 
the French courts would have done so.

The next point to be determined is the effect 
to be given in construing an English contract to a 
prohibition upon its performance by the municipal 
law of a foreign country where the prohibited acts 
were to be performed. If  instead of the Spanish 
proclamation there had been an English proclama
tion limiting freight, there would have been a 
supervening illegality, and performance of the 
contract according to its tenor would have been 
pro  tanto excused. The owners say that no such 
effect is to be given to the Spanish Proclamation, 
and that it affords no excuse to the charterers for 
refusing to pay the full freight, although that 
freight is to be paid in pesetas in Spain. For this 
they relied on Jacobs v. Credit Lyonna is  (sup.). 
I  have stated what in my opinion that case decided, 
but the decision was so strongly relied upon by 
counsel for the owners in this case that I  prefer 
to justify my statement of its effect by a higher 
authority than I  can claim to be. Mr. Dicey in 
his book on Conflict of Laws (2nd edit.), dealing 
with that case, says on p. 554 : “ Jacobs v. Credit 
Lyonna is  suggests the conclusion that an English 
contract to be performed in France, the per
formance whereof is, at the time when the contract 
is made, lawful by French law, may be valid in 
England, even though at the time for the fulfil
ment of the contract the performance thereof is 
forbidden by French law. This inference is sug
gested by the headnote to the report of Jacobs 
v. Credit Lyonna is  (sup.), and by some expressions 
in the case, but is (it is submitted) erroneous. 
Jacobs v. Credit Lyonna is  (sup.) only decides that a 
person who enters into an English contract, i.e., 
a contract governed by the law of England, is not 
excused for its non-performance in France by 
circumstances which take place after.the contract 
is made and afford a legal excuse for non-per
formance under French, though not under English, 
law. I t  does not appear from the case that it 
would have been illegal under French law to have 
shipped the cargo, but only that the shipping was 
prevented by force majeure, namely, by the action 
of the rebels. This hindrance was a valid excuse 
according to French law, but not according to 
English law ; hence, in an English court it would 
not be a valid defence for non-performance of an 
English contract. If  the shipment had been a 
violation of French law this would apparently have 
been a valid excuse in an English court for the 
non-shipment of the cargo, i.e., the non-performance 
of the contract.” In  that case the defendant had 
contracted to ship a cargo of esparto grass from 
Algeria and had failed, to perform his contract 
because of an insurrection in that country. By 
French law, such an insurrection amounted to 
force majeure, and by French law force majeure 
would haye been a defence, I t  was there held

that the contract was an English contract. I t  
does not appear that the shipment was illegal by 
French law, and the case does not, I  think, decide 
that an English court will enforce under the pro
visions of an English contract the doing of some
thing in a foreign country which is illegal by the 
law of the country in which the act is to be done ; 
see particularly the observations of Lord Bowen 
on p. 603. What Was attempted to be done in 
that case was to import a vis  m ajor clause into an 
English contract which contained no exceptions 
clause, and would thus be contrary to the canons 
of construction applicable to an English contract. 
If  Mr. Dicey’s statement of the effect of that 
decision iq correct, as I  think it is, it obyiously 
does not support the shipowners’ contention. 
The impossibility there was one of actual fact 
and not of foreign law. There are, however, 
other authorities in the shipowners’ favour. Lord 
Ellenborough laid it down in Barker v. Hodgson 
(1814, 3 M. & S. 267, at p. 270) that if the perfor
mance of the contract had been rendered unlawful 
by the government of this country, the contract 
would have been dissolved on both sides, and the 
defendant would have been excused for the non
performance of it, and not be liable in damages, 
but if in consequence of what had happened in a 
foreign country the freighter was prevented from 
furnishing a loading there which he had contracted 
to furnish, the contract was neither dissolved nor 
was he excused from performing it, but must answer 
in damages. There are other authorities to the 
same effect, e.g., Bjoerds v. Luscombe (1812, 16 
East 201), and in K ir k  v. Gibbs (1857, 1 H. & N. 
810) a plea alleging prevention of loading of cargo 
by the regulations of a foreign Government was 
held bad on demurrer. In  that case a loading pas3 
was necessary, and the charterers had undertaken 
to obtain it, and failed to do so. On the other hand 
there is authority for the proposition that when 
the municipal law of a foreign State imposes an 
equal disability on both contracting parties, neither 
of them can sue the other, although the contract 
is English: (see F ord  v. Co'.esworth, sup.t and 
C unningham  v. D u n n , sup.). Mr. Carver, in his 
book Carriage by Sea, 6th edit, s. 229, criticises 
the principle of joint inability as applied to these 
cases, and points out that it might have been 
applied with equal force, in B arke r v. Hodgson 
(sup.) and Sjoerds v. Luscombe (sup.). In  Scrutton, 
L.J.’s work on Charter-parties, 9th edit., it is 
suggested on p. 327 that F ord  v. Cotesworth (sup.) 
and Cunningham  v. D u n n  (sup.) are recon
cilable with B arke r v. Hodgson (sup) and Sjoerds v. 
Luscombe (sup.), by the presence in the latter 
cases of a definite time for loading or unloading, 
and its absence in the former, citing for this a 
passage from the judgment of Martin, B. in F ord  
v. Cotesworth (sup.). This suggestion is not, I  
think, in accord with the view taken of F ord  v. 
Cotesworth (sup.) in Cunningham  v. D u n n  (sup.). 
In  that case Brett, L.J., says at p. 449 : “ F ord  v. 
Cotesworth is in point and seems to me to decide 
this case ; it establishes that where neither party 
is ready to perform his undertaking because both 
are prevented by some superior power, neither 
party can maintain an action against the other.” 
If  this is putting the decision in F ord  v. Cotesworth 
(sup.) too high, it was necessary to go that length in 
C unningham  v. D u n n  (sup.). That was an action 
by charterers against owners for not having the 
hip B a in tg n  ready to load at Valencia, The
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reason she was not ready was that she had military 
stores on board. That fact was not a breach of 
her charter-party, but it would have prevented 
her loading, and rendered her liable to confiscation 
by the Spanish authorities, and she refused to go 
to Valencia. Had she gone there the charterers 
would have been prevented from loading by Spanish 
law, and she would have been prevented from taking 
her cargo on board by the same law. There was no 
exception in the charter-party of restraints of 
princes and the owners’ contractual obligation to go 
to Valencia was absolute. I t  was held, however, 
that as the prevention of loading affected both 
owners and charterers, the owners were excused from 
going to Valencia. Cotton, L.J. puts the position 
at p. 449 thus: “ The charterers cannot say that 
the ship has not been loaded through the default 
of her owners; the act of the Spanish Govern
ment has prevented the contract between the 
parties from being carried out.” If  that case is in 
point it is a decision of the Court of Appeal and is 
binding upon me notwithstanding the criticisms 
of Mr. Carver, and the suggested explanation of 
Scrutton, L.J., which does not, I  confess, seem to 
me to fit the case of Cunningham, v. D u n n  {sup.), 
however satisfactory it may be when applied to 
F ord  v. Cotesworth {sup.). I  think C unn ingham  v 
D u n n  is in point and I  do not think it necessary 
to discuss the matter further. Perhaps I  may be 
allowed to summarise my conclusions thus : Jacobs 
v. Credit Lyonna is  is a strong authority for holding 
that the proper law of this contract is English, 
but no authority for the proposition that the 
municipal law of Spain is no excuse for non-per
formance in Spain of such parts of the contract 
as have to be performed there. There is autho
rity for that proposition in B arke r v. Hodgson 
{sup.) and cases of that class, where the inability 
to perform the contract owing to foreign law is 
treated as being that of one of the contracting 
parties only. There are, on the other hand, the 
cases of F ord  v. Cotesworth {sup.) and Cunningham  
v. D unn , {sup.) which decide that foreign law is 
an answer if it affects both contracting parties 
alike, and I  may add that, as I  read the judgments 
in K ir k  v. Gibbs {sup.), the court there would have 
been of that opinion if the plea had alleged a joint 
inability. This case falls, in my opinion, within 
the Cunningham  v. D u n n  {sup.) line of decisions. 
I t  is not a case in which the balance of freight is 
to be paid s im p lic ile r. Freight is to be paid in 
pesetas in Spain, and, in my opinion, it would be 
equally illegal for the owners to demand or receive 
as for the charterers to pay in Spain a freight in 
excess of the legal limit. Up to that limit freight 
must of course be paid.

There is, however, another way of looking at the 
matter. The charter-party contains an exception 
clause, the second of some thirty-three clauses. 
I t  is in these terms : “ The act of God, perils of the 
sea, fire, barratry of the master and crew, enemies, 
pirates, and robbers, arrests, and restraints of 
princes, rulers and people, or accidents of naviga
tion excepted.” It  then goes on to enumerate 
other exceptions solely applicable to the ship
owner. If  so much of the first part of the clause 
as might be applicable to the performance of the 
contract by the charterers is mutual, if, for example, 
the exceptions of the act of God, perils of the sea, 
and restraints of princes are mutual, the charterers 
Would appear to be protected by their contract 
Whatever be the law applicable to it. The Spanish

Proclamation constituted such a restraint. The 
earlier view was that such exceptions as these only 
relieved the shipowner and not the charterers. 
This was Lord Alvanley’s opinion in Touieng v. 
H ubbard  (1802,3 Bos. &  P. 291) and Lord Kenyon’s 
in B lig h t v. Page (1801, 3 Bos. & P. 295, n .); 
Sjeords v. Luscombe (sup.) is to the same effect. 
In those days, however, the restraints of princes 
clause usually occurred in that part of the charter- 
party which defined the shipowner’s duties and 
not as a separate clause. This was so in Sjoei d  v. 
Luscombe (sup.), in T outerg  v. H ubbard  {sup.), and 
B lig h t v. Page (sup.), in both of which last cases 
the further words were added “ during the said 
voyage.” In  charter-parties so framed it was 
inevitable that the exceptions should be construed 
as enuring for the benefit of the owner only. The 
form of charter-party has since then changed 
and the various duties of owner and charterer 
are set out in separate clauses as are the exceptions. 
With this change of form there has been a change 
in the view taken of their scope and operation, 
and where they are general and may, or some parts 
of them may, equally refer to either owner or 
charterer, they are held to do so. Martin, B. was 
inclined to take this view in F ord  v. Cotesworth 
(sup.), where, although the exception restraints of 
princes formed part of the clause setting out the 
Master’s duties, it was followed by the words, 
“ throughout this charter-party.” The matter 
was the subject of decision by Mathew, J. in 
B a rr ie  v. P eruv ian  Corporation (sup.), a decision 
which was followed, though with doubt, by 
Bigham, J. in Re N eum an and Dale Steamship  
Company and B r it is h  and South Am erican Steam
sh ip  Company (sup.). In  that case the exception 
of “ fire ” was held to protect the charterers. 
I  venture to think that Bigham, J.’s doults 
would have disappeared had his attention teen 
called to the difference in form between the 
older charter-parties and those in use in 1903. 
I  take it  that the law now stands that unless a 
contrary intention is expressed or is to he 
gathered from the form of the charter-party, 
exceptions are mutual where they are con
tained, as is the modem practice, in one of the 
numerous separate clauses of a charter party, and 
do not form part of a clause dealing solely with 
the obligations of the shipowner or charterer as the 
case may be. Especially is that the case where as 
here there is only one set of exceptions and not, 
as in many modern charter-parties two sets, one 
appropriate to the charterers’ and one to the 
owners’ obligations. The clause in this charter- 
party does not differ in any material sense from the 
clause before Bigham, J. except it contains the 
words, “ and all the above exceptions are con
ditional upon the vessel being seaworthy when 
she sails.” It  might be argued that those words 
show an intention that all the exceptions are in 
favour of the shipowner only. As I  read the clause, 
however, the words,“ all the above exceptions ” 
relate to the exceptions which are included in the 
long sentence of which they form part, and which 
begins with the words “ strandings and collisions.’ 
They do not, I  think, relate to the earlier sentence 
in which the words “ restraints of princes ” appear 
and which begins with “ act of God” and ends 
with “ accidents of navigation excepted.” In  
any case the words are a truism and are in
serted because of the qualification which follows 
them.
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I  have come to the conclusion in a case which 
I  confess to have found very difficult that the 
position is indistinguishable in principle from 
Re Newm an and Dale Steamship Company, &c. (sup.), 
that the exception “ restraints of princes” is 
available for the charterers, and that being so I  
agree with Martin, B.’s opinion in F ord  v. Coles- 
w orth (sup.) that the exception is an answer to 
the shipowners’ claim for freight beyond the limit 
fixed by the Spanish proclamation. The charterers’ 
contention that their liability for freight is limited to 
the sum allowed by the Spanish proclamation is 
in my judgment correct both on the doctrine of 
mutual disability as laid down in C unningham  v. 
D u n n  (sup.) and because of the contractual excep
tion of restraints of princes.

I  decided during the argument that the rate of 
exchange was to be taken as the rate of exchange 
on the day of payment, or on the day that it ought 
to have been paid. I t  was agreed that no notice 
was to be taken of the amount that was paid into 
court in Spain. That will be returned to the 
person who paid it in.

From that decision the shipowners now appealed.
R . A . W right, K.C. and Claughlon Scott for the 

appellants.
N eilson, K.C. and Clement Davies for the respon

dents.
The arguments adduced in the court below 

were substantially repeated and the material 
authorities there cited were again referred to.

Cur. adv. vu lt.

M arch  26.—The following written judgments 
were delivered:—

Lord St e r n d a l e , M.R.—This appeal from a 
judgment of Balhache, J. on an award stated by 
a commercial umpire, raises a difficult question as 
to the rights of the parties to a charter-party when 
the performance of the charter, or part of it, is 
prevented by the law of the country in which the 
performance was to take place.

The particular question in the present case is as 
to the amount of freight payable by the charterers 
to the shipowners. The charter was one for the 
carriage of a cargo of j ute from Calcutta to Spain; 
The clauses as to freight were as follows : “ Clause 1. 
That the steamer shall with all possible speed pro
ceed under steam to Calcutta . . . and shall
there load in the customary manner at any safe place, 
always afloat, as ordered by charterers or their 
agents a full and complete cargo of jute, which the 
said charterers bind themselves to ship, not exceed
ing what she can reasonably stow and carry over 
and above her tackle,” and so on, “ and being so 
loaded shall therewith proceed with all possible 
speed under steam, v ia  the Cape of Good Hope to 
Barcelona, Valencia, Alicante, Cadiz, Pasajes, or 
Bilbao as ordered on signing final bills of lading, or 
so near thereto as she may safely get, and there 
deliver the same, always afloat, on being paid 
freight at the rate of 501. per ton of five bales of jute. 
Clause 18. Cash at the port of loading, for the 
expenses of which charterers are to be in no way 
responsible, not exceeding 25001., to be advanced 
the master if required by him at the current rate of 
exchange for three months documentary bills. 
Said advance to be a first charge against the total 
freight earned, and the master to so indorse on the 
bill of lading the amount advanced, which is to be 
deducted from freight due under clause 30.”

Clause 25: “ The freight, except as provided for 
under clause 30, to be paid at port of discharge on 
the unloading and right delivery of the cargo by 
cash or approved bills (at charterers’ option) at 
the current rate of exchange for bankers’ short 
bills on London.”

Clause 30: “ On receipt of telegraphic advice of 
steamer’s sailing from Calcutta charterers undertake 
to pay in London to owners or their agents in cash, 
without discount, one half of the total freight 
earned less any disbursements under clause 18. 
Such payment to be a first charge against the total 
freight earned and the master to so indorse on the 
bill of lading the amount advanced, which is to be 
deducted from the freight due on the vessel’s arrival 
at discharging port. The balance of the freight 
to be paid at the port of discharge by the receivers 
of the cargo, one half on the arrival of the vessel 
and the remainder concurrent with discharge.”

There was also an exception clause, containing, 
amongst other exceptions, that of restraint of 
princes. There was no cesser clause; although 
clause 30 provided that the balance of freight was 
to be collected from the receivers of the cargo, the 
charterers still remained liable in case of non
payment by the receivers.

The charter was on the charterers’ usual form, 
and was made in London between the charterers 
and a firm of Sota and Aznar by telegraphic 
authority, and as agents for the owners, a Spanish 
company called the Compania Naviera Sota y 
Aznar; I  have no doubt that it was an English 
charter and governed by English law.

The umpire has found, as a fact, that in Sept. 
1918, there came into force in Spain a decree 
having the force of law fixing the maximum freights 
payable on jute imported into Spain at 875 pesetas 
per ton. I t  appears from the documents produced 
to us that persons infringing this decree made them
selves liable to penalties, the result being, in my 
opinion, that it became illegal in Spain to pay or 
receive a higher freight than the maximum fixed 
by the decree.

Messrs. Ralli had sold the cargo to a firm of 
Godo and Co. at a price not stated as “ c.i.f.,” but 
the invoice shows that the second half of the freight 
was to be paid as part of the contract price per ton. 
We have, however, nothing to do with the rights 
existing between the charterers and Godo and Co.

When the vessel arrived the receivers tendered 
freight to the amount which they considered correct, 
at the rate of 875 pesetas a ton, but the ship
owners refused to deliver the cargo except upon 
payment of the charter rate of 501. per ton. Certain 
litigation, which it is not necessary to discuss, took 
place in Spain, and eventually the rights of the 
shipowners and charterers upon the contract have 
to be decided upon the case stated by the umpire.

The most important question is as to the obliga
tion imposed upon the charterers in respect of the 
payment of freight. I t  is contended by the ship
owners that it is an absolute obligation to pay 501. 
per ton, and that the subsequent clauses as to pay
ment in Spain are only instructions not altering 
that obligation. They, therefore, contend that 
that part of the contract may be performed in 
England, and that the charterers are therefore 
liable.

I  am not sure that if this were the obligation 
the contention would be right. The shipowners 
are a Spanish company, and a debtor must seek his 
creditor and pay him in his own country. Sota and
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Aznar, the firm in London, are not the creditors, 
and have so signed the charter as to prevent their 
having rights or liabilities under it.

But I  do not think that this contention correctly 
states the charterers’ obligation. I  think the 
clauses as to place of payment constitute part of the 
obligation to pay and are not merely instructions. 
The contract and obligation, therefore, are to pay on 
delivery in Spain in cash, that is, Spanish currency, 
or approved bills at the charterers’ option. The 
simultaneous acts of delivery and payment are both 
to be performed in Spain, and the shipowners are a 
Spanish company.

As I  have shown, it was illegal in Spain to pay or 
receive more freight for imported jute than 875 
pesetas a ton, therefore the performance of the 
contract was illegal by the law of the place of its 
performance.

In  my opinion the law is correctly stated by 
Professor Dicey in his work on the Conflict of Laws 
(2nd edit., at p. 553), where he says : “ A contract 
. . .  is in general invalid in so far as the per
formance of it is unlawful by the law of the country 
where the contract is to he performed.”

I  think this is in accordance with the cases of 
F ord  v. Cotesworth (sup.) and C unningham  v. D u n n  
(sup.). Those cases have been criticised, notably 
in Carver on Carriage by Sea, sect. 129, but they 
are still authorities, and support the view which I  
have expressed. I t  was argued by the appellants 
that they are inconsistent with the cases of Barker 
v. Hodgson (sup.) and Sjoerds v. Luscombe (sup.), 
and that these last cases are the authorities 
applicable to the present case. When these cases 
were decided the doctrine that a person who 
contracted absolutely to perform a contract must 
do so whatever the difficulties, as laid down 
in Paradine  v. Jane  (Aleyn, 26), had not been 
qualified as has been the fact by later authorities. 
They may be reconciled with the later cases I  
have cited in the manner suggested in Scrutton on 
Charter-parties (9th edit., at p. 298). But, if 
there be a difference between them and F ord  v. 
Cotesuxrrth (sup.) and C unningham  v. D u n n  (sup.), 
I  prefer to follow the later authorities.

The appellants also relied upon the case of 
Jacobs, M arcus, and Co. v. Credit Lyonna is  London  
Agency (sup.), and the headnote at first sight seems 
to bear out their contention. I  do not, however, 
think the headnote is correct. The procuring or 
shipment of the cargo of esparto grass was not 
illegal. But, by reason of insurrection, consequent 
Government prohibitions had become difficult and 
perhaps impossible. There was no clause in the 
contract applicable to such a state of things, 
but it would have amounted in French law to 
force majeure, and it was attempted to introduce 
that exception of force majeure into the contract 
because it had to be performed in France. That 
is not at all the question which is raised here. That 
case is examined and criticised by Professor Dicey 
in his Conflict of Laws (2nd edit., p. 554).

I  think on principle and on authority that the 
charterers in the present case are not bound to 
perform that part of the contract, that is, the 
payment of freight above the maximum allowed 
by Spanish law, which has become illegal by the law 
of the place of its performance. We have not 
before us, and I  do not decide any question as to 
what the result of this decision may be upon the 
rights of the parties as to delivery and disposal of 
the cargo. I  do not think it necessary to express 
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any opinion as to whether the exception of restraint 
of princes applies to the obligations of the charterers 
as well as to those of the shipowners.

In  my opinion the decision of Bailhache, J. was 
right, and the appeal must be dismissed with 
costs.

W a r r in g t o n , L.J.—This is an appeal from an 
order of Bailhache, J. upon an award stated in the 
form of a special case by a commercial umpire in an 
arbitration between shipowners and charterers.

The question in the arbitration was whether the 
owners could require the charterers to pay the 
full amount of the unpaid balance of the chartered 
freight or only such sum, if any, as together with the 
sums already paid would make up the maximum 
freight by Spanish law in force at the time the 
freight was payable allowed to be paid or received 
in respect of a cargo of jute consigned as the cargo 
in the present case was to Spanish consignees at a 
Spanish port. Bailhache, J. has on this question 
adopted the contention of the charterers that they 
cannot be called upon to pay any larger amount for 
freight than that allowed by the Spanish law.

The owners appeal. They contend that the 
contract is an English contract to be construed 
and to have effect according to English law ; that 
according to its true construction it contains an 
absolute obligation on the part of the charterers 
to pay the freight fixed by the contract; and that 
although it contemplates the payment by the 
receivers of the cargo in Spain, and it may be 
unlawful under Spanish law for them to pay it, 
this does not affect the obligation of the charterers.

The charterers on the other hand contend that, 
though the contract as a whole is an English one, 
the performance of it in the material respect was 
to take place in Spain, that the only obligation 
as to the balance of the freight was that it should 
be paid in Spain by the Spanish receivers of the 
cargo, that such an obligation ought to be held 
to be subject to an implied condition that such 
payment should not be illegal by Spanish law, and 
that if it is they cannot be required to pay.

The first question I  think is what as regards 
payment of the, freight is the true construction of 
the contract. The contract is one of charter-party 
dated the 3rd July 1918, and made between a 
Spanish company, owners of the steamship Eretza 
M end i, and Messrs. Ralli Brothers, an English 
firm carrying on business in London. It  is partly 
written and partly printed, the form used being 
one of Messrs. Ralli’s ordinary forms with certain 
special variations. It  contains an arbitration 
clause providing for an arbitration in London, 
and for making the submission a rule of the High 
Court of Justice in England. It  is clear, I  think, 
that the parties are right in treating the contract 
as a whole as an English contract.

The contract provides that the steamer, then 
at sea, is to proceed to Calcutta, there load a cargo 
of jute, which the charterers bind themselves to 
ship, and being so loaded is to proceed to Barcelona 
or another of certain named ports in Spain and 
there deliver the same on being paid freight at a 
specified rate per ton. There is no cesser clause 
as regards liability for freight. There are two 
clauses dealing with the payment of freight—■ 
clauses 25 and 30. Clause 25 is as follows : “ The 
freight, except as provided for under clause 30, 
to be paid at the port of discharge on the unloading 
and right delivery of the cargo by cash or approved 
bills at charterers’ option, at the current rate of

G



42 MARITIME LAW CASES.

Ct . o f  A pp.] R a l l i  B r o thers  v . Co m pacta  N a v ie r a  So ta  y  A zn a r . [Ct . o f  A pp.

exchange for bankers’ short bills on London,” 
and clause 30: “ On receipt of telegraphic advice 
of steamer’s sailing from Calcutta, charterers 
undertake to pay in London to the owners or their 
agents in cash without discount one-half of the 
total freight carried, less any disbursements under 
clause 17. The balance of the freight to be paid 
at the port of discharge by the receivers of the 
cargo, one-half on the arrival of the vessel and the 
remainder concurrent with discharge.”

The true effect of these provisions as regards 
payment of freight is, I  think this : There is no 
unqualified obligation on the part of the charterers 
to pay the freight; the introductory part of the 
contract contains no express obligation. “ On 
being paid freight ” which qualifies the owners 
obligation to discharge the cargo means, I  think, 
“ on being paid in accordance with the provisions 
hereinafter contained.”

The express obligation on the charterers is found 
in clauses 25 and 30. We are not concerned with 
the first half. This was duly paid. The second 
half is to be paid by the receivers at the port of 
discharge in Spain and in Spanish money. The 
charterers in effect contract for the payment of 
the balance of the freight by Spaniards in Spain. 
I  will consider the position of the charterers in 
the event of a failure on the part of the receivers, 
justified by Spanish law, to make the payment 
bargained for, after I  have stated the remaining 
material facts.

The charter was entered into by Ralli Brothers 
for the purposes of a contract for sale of jute made 
by them with Godo Brothers, of Barcelona. The 
ship arrived at Barcelona on the 28th Dec. 1918, 
and was ready then to discharge her cargo. Ques
tions then arose as to the amount of freight to be 
paid, Messrs. Godo insisting that they could not 
be called upon to pay more than the legal rate fixed 
by the Spanish law. There was then some litiga
tion in the Spanish courts into the particulars of 
which I  do not propose to enter, and this arbitration 
was commenced in London.

The umpire finds that in Sept. 1918 there came 
into force in Spain a decree having the force of 
law fixing the maximum freight on jute at 875 
pesetas per ton of 1000 kilogrammes. I t  appears 
by the translation of one of the documents annexed 
to the award that infractions of this decree render 
the infringer liable to legal penalties.

I  think, therefore, that it is sufficiently made 
out that it would be illegal for a person subject to 
the law of Spain either to pay or to receive more 
than the maximum freight, and such payment or 
receipt would render him liable to penalties. There 
remains to be considered the legal position arising 
from the construction which I  think ought to be 
placed on the contract and from the facts.

Professor Dicey (at p. 553 of the 2nd edit, of The 
Conflict of Laws) makes the following statement 
accepted by both parties in the present case as 
an accurate statement of the law: “ A contract 
(whether lawful by its proper law or not) is in 
general invalid in so far as the performance of it 
is unlawful by the law of the country where the 
contract is to be performed ” and at p. 583 : “ When 
the contract is made in one country and is to be 
performed either wholly or partly in another, then 
the proper law of the contract especially as to the 
mode of performance may be presumed to be the 
law of the country where the performance is to 
take place.” This last statement is in substance

identical with a passage in the judgment of Lord 
Esher in Chatenay v. B ra z ilia n  Submarine Telegraph 
Company (sup.).

In  the present case I  am of opinion that the con
tract is one the performance of which so far as the 
payment of the second half of the freight is con
cerned is to take place in Spain. It  is true that 
the obligation with which we are dealing is that 
of the charterers. But what they promise is that 
payment shall be made by Spaniards in Spain. 
And it is only in case of default by those who 
are to make the payment that their own liability 
arises. On the facts the default of these persons 
is justified by the law of Spain where the perform
ance of such a contract is unlawful and the contract 
would be invalid.

Does this position affect the liability of the 
English charterers ? I  think it does. It  must 
be remembered that not only is it illegal 
in Spain for the Spanish receivers to pay more 
than the legal rate of freight, but it is unlawful 
for the owners who are also Spaniards to receive 
it. I  think it must be held that it was an implied 
condition of the obligation of the charterers that 
the contemplated payment by Spaniards to 
Spaniards in Spain should not be illegal by the 
law of that country.

Had the performance of the contract, so far as it 
was to be performed in England, become illegal 
by English law, performance would, in my 
opinion, have been excused, and on the ground 
that the contract was subject to an implied condi
tion that its performance should not be illegal : 
(see M etro p o lita n  Water B oard  v. D ic k , K e rr, and Co. 
L im ited  (117 L. T. Rep. 766; (1918) A. C. 119) 
and many other cases to which it is unnecessary 
to refer.

That a similar consequence will result from a 
joint inability of performance arising from illegality 
by foreign law where that law governs the perform
ance appears, I  think, from the decision in C unn ing
ham  v. D u n n  (sup.).

But it is said that there are authorities which 
lay down the proposition that if a man contracts 
absolutely to perform a certain act, he is not 
excused by the fact that such an act is illegal by 
the law of the place where it is to be performed. 
A type of such cases is B a rke r v. Hodgson (sup.). 
I t  was conceded by Lord Ellenborough in that 
case that had performance been rendered 
unlawful by the Government of this country, both 
parties would have been excused. But he held 
that the same principle did not apply where the 
illegality arose from the law of a foreign country.

I  am not sure that this and similar cases would 
have been decided in the same way at the present 
time owing to. the recent development of the law 
in reference to implied conditions. But, however 
this may be, it does not, in my opinion, govern 
the present case, in which, according to my view 
of the construction of the contract, there is no 
absolute obligation on the part of the charterers 
that they will themselves pay but only that pay
ment shall be made in a particular way, namely, 
by foreigners at a foreign port.

I t  was contended that Jacobs, M arcus, and Co. v. 
Crédit Lyonna is  London Agency (sup.) was an 
authority contrary to the view that I  have 
expressed. I  think the criticism of Professor 
Dicey on the suggestion contained in the head- 
note to that case is well founded : (see Conflict 
of Laws, 2nd edit., p. 554). The performance of
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the contract itself. was not illegal by the foreign 
law. It  was sought to be excused by saying that 
the collection of the subject-matter was prohibited, 
that such prohibition would by French law amount 
to force majeure, and that force m ajeure would by 
that law be a good defence. It  was this conten
tion which was rejected by the court.

On the whole, I  come to the conclusion that in 
the present«ase the owners could not in this country 
maintain an action for a larger amount of freight 
than that allowed by Spanish law, and that the 
judgment of Bailhache, J. must be affirmed, the 
point of law raised by the special case being there 
determined in favour of the charterers.

An argument was founded on the exception of 
restraint of princes. I t  is unnecessary to decide 
whether this exception was intended to be mutual, 
and I  prefer to express no opinion on the point.

I  take it that this judgment decides nothing except 
that the owners cannot recover more than the 
freight fixed by Spanish law. How this may affect 
the legal relations of the parties in other respects 
is not before us, and I  express no opinion about it.

I  think the appeal fails, and must be dis
missed.

Sc r u tto n , L.J.—This is an appeal from the 
judgment of Bailhache, J. on a special case stated 
by a commercial umpire, and raises a question of 
general importance as to the effect on a contract 
to be performed in a foreign country of illegality 
by the law of the place in which it was to be 
performed.

The question arises as to the freight payable 
by English charterers to Spanish shipowners for 
the transit of jute from Calcutta to Spain on a 
Spanish ship. The umpire finds that in Sept. 1918, 
there came into force in Spain a decree having the 
force of law fixing the maximum freight on jute 
(imported into Spain) at 875 pesetas per ton. 
He adds certain exhibits (Exhibits 14, 15, 19, and 
20) from which it appears that this decree was part 
of a system for keeping down the price of goods 
essential for national welfare by, amongst other 
means, fixing the freight on goods coming to Spain. 
And the exhibits, together with the full text of 
that of the 11th Nov. 1916, with which we were 
furnished, appear to show that penal consequences 
follow infractions of these laws.

I t  appears from the special case that on the 
2nd July 1918, Messrs. Ralli Brothers sold to Messrs. 
Godo and Co. of Barcelona, 28,000 bales of jute 
at various prices from 1181. 10«. to 1051. per ton, 
to be shipped by steamer Erelza M en d i from Calcutta 
to Barcelona. Rallis were to pay half the freight 
at Calcutta, Godos to pay the other half on arrival 
at Barcelona. The contract document is obscure, 
but the invoice shows that the second half-freight 
was to be paid on account of and as part of the 
contract price per ton.

The Erelza M en d i was a Spanish steamer owned 
by Compania Naviera Sota y Aznar, a Spanish 
company with its head office at Bilbao, in Spain. 
Its owners had on the 3rd July 1918 chartered the 
ship to Messrs. Ralli Brothers to load at Calcutta 
a full cargo of jute and proceed to Spanish ports 
as ordered, and. there deliver the same on being 
Paid freight at the rate of 501. per ton.

Half the freight was to be paid by charterers in 
London on receipt of telegraphic advice of sailing 
from Calcutta. The balance of the freight to be 
Paid at the port of discharge by the receivers of 
the cargo, one half on arrival of the vessel and the

remainder concurrent with discharge. The half 
freight payable at port of discharge was to be paid 
by cash or approved bills at charterers’ option. 
This half, the freight in question, was payable 
to a Spanish shipowner, resident in Spain, for the 
carriage to and delivery of goods in Spain by a 
Spanish ship, in Spanish money, at a Spanish port 
of discharge.

On arrival the receiver alleged that a maximum 
rate of freight for such goods was fixed by Spanish 
law, and that he could not legally pay more. He 
paid or tendered what he alleged to be the right 
amount of freight at 875 pesetas per ton, the 
maximum freight fixed by Spanish law.

The umpire finds that on his own basis, having 
regard to the rate of exchange, he tendered too 
little. Complicated proceedings followed in the 
Spanish courts. In  April 1919, 23,084 bales had 
been delivered by the ship and 6274 bales were 
still on board. But I  understand these proceedings 
were not brought to ascertain what was the result 
if freight was to be paid at 875 pesetas per ton, 
but to test the claim by the Spanish shipowners 
that they were entitled to be paid by the English 
charterers freight at the rate of 501. per ton, without 
any regard to Spanish law.

I  accept the contention of the shipowners that 
the charterers remain liable for the freight, in 
spite of the provision that half of it is to be paid by 
the receivers. But I  think they remain liable to 
pay it in Spanish currency at the Spanish port of 
discharge to a Spanish company resident in Spain ; 
and further to pay freight in Spain to a Spaniard for 
goods to be discharged in Spain at a rate in excess of 
the maximum freight fixed by Spanish law for 
carriage of such goods is illegal by the law of Spain. 
What then is the effect on the contract of illegality 
by the law of the place where it is to be performed, 
such law not being British law 1

In  my opinion the law is correctly stated by 
Professor Dicey in Conflict of Laws (2nd edit., at 
p. 553), where he says “ A contract . . .  is in 
general invalid in so far as the performance of it is 
unlawful by the law of the country where the con
tract is to be performed.” And I  reserve liberty 
to consider whether it is any longer an exception to 
this proposition that this country will not consider 
the fact that the contract is obnoxious only to the 
revenue laws of the foreign country where it is to 
be performed as an obstacle to enforcing it in the 
English courts. The early authorities on this point 
require reconsideration, in view of the obligations 
of international comity as now understood.

The argument addressed to us was that illegality 
by foreign law was only impossibility in fact, which 
the parties have provided against by their contract, 
and for which they must be liable, if they had not 
expressly relieved themselves from liability.

This is the old doctrine of Paradine  v. Jane  
(Aleyn’s English Reports, 1647, p. 26) “ When the 
party by his own contract creates a duty upon 
himself he is bound to make it good, if he may, 
notwithstanding any accident by inevitable neces
sity, because he might have provided against it by 
his contract.”

I t  was emphasised by Lord Ellenborough, C.J. 
in A tk inson  v. Ritch ie  (1809,10 East, 530, at p. 533) 
when he said : “ No exception (of a private nature 
at least) which is not contained in the contract 
itself can be engrafted upon it by implication, as 
an excuse for its non-performance.” And Lord 
Bowen as late as 1884, in the case of Jacobs, M arcus
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and Go, v. Credit Lyonna is London Agency (sup.), 
cited Lord Ellen borough’s approval of Paradine  v. 
Jane (sup.) with approval.

But the numerous cases of which M etropo litan  
Water Board  v. D ick , K e rr, and Co. L im ite d  (sup.) 
is a recent example, most of which are cited in 
McCardie, J.’s exhaustive judgment in B lackburn  
Bobbin Company L im ited  v. A lle n  and Sons (sup., 
at p. 546) have made a serious breach in the 
ancient proposition. I t  is now quite common 
for exceptions, or exemptions, from liability to 
be grafted by implication on contracts, if the 
parties by necessary implication must have treated 
the continual existence of a specified state of things 
as essential to liability on the express terms of the 
contract.

If  I  am asked whether the true intent of the 
parties is that one has undertaken to do an act, 
though it is illegal by the law of the place in which 
the act is to be done, and though that law is the law 
of his own country ; or whether their true intent was 
that the doing of that act is subject to the implied 
condition that it shall be legal for him to do the 
act in the place where it has to be done, I  have no 
hesitation in choosing the second alternative. 
“ I  will do it provided I  can legally do so ” seems 
to me infinitely preferable to, and more likely than 
“ I  will do it, thoughit is illegal.”

Great reliance was placed by the appellants on the 
case of Jacobs, M arcus, and Co. v. Crédit Lyonna is  
London Agency (sup.). The headnote in that case 
speaks of “ the prohibition by the constituted 
authorities of the export of esparto from Algeria.” 
I  cannot find any authority for this in the case, which 
only speaks of difficulty from insurrection and 
Government commands in collecting and trans
porting cargo to the port of loading. No express 
exception covered this, and the attempt in the 
case was to introduce force majeure, which would 
be a defence by the French law into the English 
contract. If  it had been illegal to export esparto 
from Algeria the question in this case would have 
arisen.

In  B lig h t v. Page (sup.) a ship was chartered 
with fixed lay days to proceed to Libau and load 
barley. On her arrival there the Russian Govern
ment had prohibited the export of barley. Lord 
Kenyon held the charterer liable for freight, the 
foreign illegality being no defence to an action for 
damages.

This was followed in B arke r v. Hodgson (sup.), 
where a charterer who had undertaken to 
load at Gibraltar in fixed days and who was pre
vented from doing so by prohibition to load, due 
to plague was held liable on the same principle “ if 
he was unable to do the thing is he not answerable 
on his covenant Î ”

In  sharp contrast with those fixed days cases 
is the decision in F ord  v. Cotesworth (sup.). 
That was a charter to discharge at Callao, no fixed 
time being mentioned, and the law implying a 
reasonable time. Discharge was prevented for a 
considerable period by prohibition of landing due 
to the fear of the arrival of the Spanish Fleet. 
After a long time discharge was finished. When 
that case was decided, the interpretation of reason
able time, as a reasonable time under the existing 
circumstances, and not the normal time of dis
charge in normal circumstances, had not been 
explained as it subsequently was by the House of 
Lords in H ic k  v. Raymond (7 Asp. Mar. Law Cas. 
233; 68 L. T. Rep. 175; (1893) A. C. 22) and

H ulthen  v. Steward and Co. (9 Asp. Mar. Law Cas. 
285, 403 ; 88 L. T. Rep. 702 ; (1903) A. C. 389).

Lord Blackburn in giving the judgment of the 
Queen’s Bench seems to accept the position that 
“ reasonable time ” means< normal time, and, that 
the party prevented from performing his contract 
by an unforeseen circumstance beyond his control 
would be liable, but distinguishes the case where 
the act not done is one in which both parties should 
concur, and which neither can perform, in which 
case he says that the obligation on each is to use 
reasonable diligence, and either is excused by events 
beyond his control.

F o rd  v. Cotesworth (ub i sup.) would now, under 
the House of Lords’ decisions, be decided as a 
matter of course in favour of the party sued, for 
the foreign prohibition would be an existing cir
cumstance to be taken into account in fixing the 
reasonable time in which the act omitted was by 
implication to be done. Such reasonable time 
would not now be construed as normal time under 
normal conditions.

In  the Exchequer Chamber the case was again 
put on reasonable time—as distinguished from 
fixed time, and the ground that a cause of delay 
affecting both parties must be considered in fixing 
reasonable time.

In  C unningham  v. D u n n  (sup.) the ship was to 
proceed to Malta and load dead weight, which 
both parties knew would be military stores, and 
then proceed to a Spanish port to load fruit. On 
arrival at Valencia it was found that the law of 
Spain did not allow cargo to be loaded on a ship 
which had military stores on board, and when it was 
found that permission could not be obtained the 
vessel sailed away. The charterer sued her, and 
the Court of Appeal held that both parties being 
prevented by superior power neither was liable, 
citing F ord  v. Cotesworth (ub i sup.)

The late Mr. Carver forcibly criticises these two 
cases on the ground that in neither was there really 
joint disability, but takes the view, in which I  
concur, that they are both supportable on other 
grounds, which I  take to be that in F ord  v. Cotes- 
ivorth (ub i sup.), a reasonable time case, the time 
must be judged by the then existing circumstances, 
and that in C unningham  v. D u n n  (ub i sup.) the 
parties must be taken to have contracted on the 
basis that it should be legally possible to load that 
ship. At the time those two cases were distin
guished from B arke r v. Hodgson (sup.) and other 
fixed lay day cases, on the ground partly of no 
fixed time, partly on joint inability.

I t  may be possible to put the earlier cases on 
the ground that a contract to load in fixed days, 
unless prevented by specified causes, excludes 
implied causes such as foreign illegality. An 
instance of this class of case is Braemount Steamship 
Company v. W eir (sup.), where a clause excusing 
payment of hire in certain named events was 
not extended to an unnamed event, strikes, 
which prevented the vessel being profitably used, 
though strikes were included in an exception 
clause. In  my opinion, however, at the present 
day, in the absence of very special circumstances, 
cases which decide that a contracting party who 
has undertaken to do something in a foreign 
country is not relieved from his obligation by the 
fact that such an act is, or becomes, illegal in that 
foreign country are wrongly decided; and this 
is the true view to be taken of early cases like 
B arker v. Hodgson (sup.., at p. 270), decided
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before tbe courts had developed the doctrine of 
continued validity of contracts being dependent 
impliedly on the existence, or continuance, of 
certain states of fact.

Bailhache, J. treated the present case as one of 
a joint act to be performed by both parties, paying 
and receiving a fixed amount of freight, in a country 
where it is illegal to pay or receive such an amount; 
and that such a joint act prevented by illegality 
comes within the principle of F o rd  v. Cotesworth 
(ub i sup.) and C unningham  v. D u n n  (ub i sup.) 
which are binding on him. In  view of the 
fact that the recent decisions of the House 
of Lords would ■ require or enable the results 
of these decisions to be justified in quite a 
different way, I  should prefer to state the ground 
of my decision more broadly and to rest it on the 
reasoning that where a contract requires an act 
to be done in a foreign country, it is in the absence 
of very special circumstances an implied term of 
the continuing validity of such a provision that the 
act to be done in the foreign country shall not be 
illegal by the law of that country. This country 
should not, in my opinion, assist or sanction the 
breach of the laws of other independent states.

Bailhache, J. has arrived at the same result, 
by holding that if there is a contract, in spite of its 
illegality in the place of performance, the charterer 
is protected by the exception of restraint of princes, 
rejecting the argument that in this charter the 
exception clause only protects the shipowner. 
As the view I  have already taken results in the 
dismissal of the appeal, I  prefer to express no 
opinion on this point. But I  may say that as in 
my experience most charters at the present day 
avoid the difficulty by using the words “ mutually 
excepted,” it would be well in future charters to 
make clear the intention that the exceptions shall 
protect both parties.

I  understand our decision only to settle the 
point whether the Spanish shipowner can claim 
freight from the charterer at the rate of 501. per 
ton in spite of the law of Spain, and to hold that he 
cannot. What freight he can claim, in view of 
the actual facts which are not fully before us, 
we do not decide.

The appeal must be dismissed with costs.
A ppea l dismissed.

Solicitors for the appellants, W illia m  A . C rum p  
and Son.

Solicitors for the respondents, P ritch a rd  and Sons, 
agents for Andrew  M . Jackson and Co., Hull.

Jan . 15 and 16, 1920.
(Before B a n k e s , Sc r u tto n , and A t k in , L.JJ.) 

M tjnro B r ic e  a n d  Co . v . M a r te n  ;
Sa m e  v . T h e  K in g , ( a )

A P P E A L  FR O M  T H E  K IN G ’ S B E N C H  D IV IS IO N . 

M arine  insurance— P erils  o f the sea— W ar risks— 
“ Free o f capture and seizure”  clause—Unascer
tained cause o f loss— Proper inference to be drawn  
fro m  the facts.

I f  no news has been received o f the fa te  o f a vessel 
which set out on a voyage, p a rt o f which would take

(a) Reported by W . C. Sandford , E sq ., Barrister-alt-
L a w .

her in to  an area known to be infested w ith  enemy 
submarines, the Court o f A ppea l held that i t  was 
to be in fe rred  that she was lost by w ar pe rils  rather 
than by the pe rils  o f the sea, as on the fa d s  there 
were no circumstances lik e ly  to prevent her fro m  
reaching the area where the danger lay,

The decision in  Munro Brice and Co. v. War Risks 
Association (4 Asp. M a r. La w  Cas. 312 ; 118 
L . T . Rep. 708; (1918) 2 K . B . 78) overruled on the 
proper inference to be drawn fro m  the facts.

Ap p e a l  from two judgments of Bailhache, J.
The first judgment was given in an action by 

the owners of a cargo of timber against the under
writers of a policy of insurance against marine 
perils. The second judgment was given upon a 
petition of right by the same owners as suppliants, 
who founded their petition of right upon a certificate 
of insurance issued by the War Risks Insurance 
Office, a sub-department of the Board of Trade, 
insuring the same cargo against war perils. The 
action and petition were heard together for the 
convenience of the parties interested.

The sailing ship Inverram sey left Gulf Port for 
Fleetwood with a cargo of timber on the 21st March, 
1917, carrying a deck cargo, but not being over
loaded. She had not been heard of since. The 
normal length of the voyage for a sailing ship was 
forty days. It  was conceded that she had sunk 
at sea. I t  was known that submarines were at the 
time active off the coast of Ireland, and that a 
number of timber-carrying ships from the same 
port on a similar voyage had been sunk by sub
marines. From meteorological charts it appeared 
that there was no wind above a strong gale over 
the course at the time, and that only on a few 
occasions and for a short period. The Inverram sey  
was a well-found ship.

The question whether the ship and cargo were 
lost by marine risks or war risks had been decided 
by Bailhache, J. in a former action—M u n ro  
B rice  and Co. v. W ar R isks Association (118 L. T. 
Rep. 708 ; (1918) 2 K. B. 78)—where the learned 
judge held that the shipowners had failed to prove 
a loss by war risks, and that, as the ship was lost 
on a voyage, the loss was due to perils of the sea. 
In  the present cases Bailhache, J., after hearing 
certain further evidence, followed his earlier 
decision, and gave judgment for the plaintiffs, 
the owners of the cargo, against the marine risk 
underwriters, and dismissed the petition of right.

The defendants in the action, and the suppliants 
in the petition, appealed.

R . A . W right, K.C. and Simey for the defendants 
in the action.

Greaves Lord, K.C. and Clement Davies for the 
plaintiffs in the action, and the suppliants in the 
petition.

Branson  (Sir Gordon Hewart, A.-G., with him) 
for the Crown.

The Court of Appeal, after considering L indsay  
v. K le in ;  The T a ija n a  (11 Asp. Mar. Law 
Cas. 562; 104 L. T. Rep. 261; (1911) A. C. 
194), Swansea Vale (Owners) v. I iice  (104 L. T 
Rep. 658; (1912) A. C. 238), Fleet v. Johnson 
(1913, 6 B. W. C. C. 60), Lendrum  v. A y r  Steam 
S h ipp ing  Company (111 L. T. Rep. 875; (1915)
A. C. 217), and B ird  v. Keep (118 L. T. Rep. 633 ;
(1918) 2 K. B. 692), held that the proper inference 
to be drawn from the facts was that the ship and 
cargo were lost through war perils and not through
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marine perils. They allowed the appeals, and 
entered judgment for the defendants in the action 
and for the suppliants in the petition of right.

Solicitors for the defendants in the action, 
W illiam , A . G rum p  and Son.

Solicitors for the suppliants, P ritcha rd , Englefield, 
and Go. for Sim pson, N orth , H arley , and Co., 
Liverpool.

Solicitor for the Crown, Treasury S o lic ito r.

Tuesday, M a y  4, 1920.
(Before B a n k e s , Sc r h tto n , and A t k in , L.JJ.) 

Ow n er s  of St e a m s h ip  R ic h a r d  d e  L a r r in a g a  v .
A d m ir a l t y  Co m m is sio n e r s , (a)

A P P E A L  FR O M  T H E  K IN G ’ S B E N C H  D IV IS IO N . 

M a rin e  insurance— W ar risk— W arship on voyage 
to p ick  u p  convoy— C ollis ion w ith  merchant vessel 
— Absence o f navigation lights—“ Consequences o f 
hostilities or w arlike  operations."

A  steamship, which was insured, by underwriters  
against w ar risks, and by other underwriters against 
m arine risks, was proceeding in  a convoy at night, 
on the 23rd J u ly  1917., without lights by orders o f 
the A d m ira lty , when she came in to  co llis ion w ith  
a w arship also proceeding w ithout lights. The 
warship was on her way to a po rt to take u p  duty  
as an escort to another convoy. The w ar risks  
po licy  covered “ a ll consequences o f hostilities or 
w arlike  operations by or against the K in g ’s enemies." 
The arb itra to r fo u n d  that neither vessel was g u ilty  
o f negligence;  and he, awarded that the w ar risks  
underwriters must bear the loss. Bailhache, J .  
held that the w arship  was at the time o f the collision  
engaged in  a w arlike  operation, and that the loss 
was a consequence o f the operation.

Held, on appeal, that the case was covered by Ard 
Coasters v. The King (36 T im es L .  Rep. 555) 
and British Steamship Company v. The King 
(14 A sp. M a r . L a w  Cas. 121; 118 L . T . Rev. 
640; (1918) 2 K . B . 879); and that therefore the 
w ar risks underwriters were liable.

Decision o f Bailhache, J . affirmed.
A p p e a l  by the war risks underwriters from the 
judgment of Bailhache, J. upon an award in the form 
of a special case.

The claim in the arbitration arose out of a collision 
between the steamship R ichard de la r r in a g a  and 
H.M.S. Devonshire in the Atlantic Ocean on the 
23rd July 1917. The R ichard de L a rrin a g a  was 
insured under two policies, .a marine risks policy 
containing the usual f.c. and s. clause, and a war 
risks policy.

At the time in question the Richard de I  a rrinaga  
was sailing in a convoy at a speed of about six 
to seven knots an hour. In  obedience to Admiralty 
orders she was exhibiting no lights. The night 
was very dark. H.M.S. Devonshire had been on 
duty at Halifax and was on a voyage to Hampton 
Roads to pick up a convoy of merchant vessels. 
She was making a speed of about twelve knots an 
hour and was exhibiting no lights. The two ships 
sighted one another at close quarters and very 
shortly afterwards the collision occurred. A good 
look-out was being kept on each.

By a memorandum of agreement made the 2nd 
Nov. 1918 between the owners of the R ichard de 
L a rrin a g a  of the one part, the Liverpool and London

(a) Reported by W . C. Sand fo rd , Esq., Barrister-art-
L a w .

[App.

War Risks Insurance Association of the second 
part, certain marine underwriters as set out in the 
schedule thereto of the third part, and the Treasury 
Solicitor for and on behalf of the Commissioners 
for executing the office of Lord High Admiral of 
the United Kingdom of the fourth part, the ques
tions of liability for the collision and whether 
the damages sustained by H.M.S. Devonshire and 
the R ichard de L a rrin a g a  respectively arose from 
a marine or a war peril were referred to an arbitrator.

On the 18th June 1919 the arbitrator issued an 
interim award, whereby he determined that it was 
not established that either of the ships was to blame 
for the collision. Subsequently the marine under
writers and the War Risks Insurance Association 
came before him for the determination of the ques
tion whether the collision arose from a marine or 
from a war peril. By clause 2 of the war risks 
policy upon the Richard de Larrinaga it was pro
vided that: “ This insurance is only to cover the 
risks of capture, seizure, and detainment by the 
King’s enemies, and the consequences thereof or 
any attempt thereat, and all consequences of 
hostilities or warlike operations by or against the 
King’s enemies whether before or after declaration 
of war, but this insurance shall not be subject to a 
3 per cent, or other franchise.”

Clause 9: “ The said ship shall be deemed to be 
at all times fully insured against all perils covered 
by an ordinary Lloyd’s policy with collision clause 
attached and containing an f.c. and s. clause in the 
following terms: ‘ Warranted free from capture, 
seizure, and detention, and the consequences 
thereof, or any attempt thereat, barratry, piracy, 
riots, and civil commotions excepted and also from 
all consequencies of hostilities or warlike operations, 
whether before or after declaration of war.’ And 
to be fully entered in the Liverpool and London 
Steamship Protection Association Limited, and 
no claim whatever against which a ship is deemed 
to be otherwise insured or protected as aforesaid 
or against which she is in fact insured or protected 
by any other insurance policy or Protection Associa
tion shall be recoverable under this policy.”

It  was contended by counsel on behalf of the 
marine underwriters that the collision arose from 
a war peril and was a consequence of hostilities 
or warlike operations because the collision was 
caused by the fact that in obedience to Admiralty 
orders (1) the two ships were navigating on a 
dark night without lights ; (2) that as the Richard 
de Larrinaga was sailing in convoy she was engaged 
in a “ warlike operation ” and that fact was the 
cause of the collision; and (3) that H.M.S. Devon
shire was a warship engaged in a warlike operation, 
and that a collision with her was in the circumstances 
a consequence of “ hostilities or warlike operations.” 

On behalf of the war risks underwriters it was 
contended that the collision was caused by a marine 
and not a war peril, and was not a consequence 
of “ hostilities or warlike operations.” It  was 
urged that the fact that the cause of the collision 
was the absence of lights in obedience to Admiralty 
orders did not make it a consequence of hostilities 
or warlike operations; that the fact that the 
Richard de Larrinaga was sailing in convoy did not 
constitute a warlike operation ; that H.M.S. Devon
shire, although a warship, was not performing a 
warlike operation, but was at the time in question 
engaged on a peaceful errand—namely, on a voyage 
for the purpose of picking up and protecting a 
convoy of merchant ships—and that a collision
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with her was not a consequence of “ hostilities 
or warlike operations.”

The question in dispute was whether the collision 
arose from a marine or a war peril.

Subject to the opinion of the court the arbitrator 
determined that the collision was a consequence 
of hostilities or warlike operations and was caused 
by a war peril, and he awarded that the war risks 
underwriters were liable.

The Admiralty Commissioners did not appear 
on the hearing of the special case, as the dispute 
was between the marine risks underwriters and 
the war risks underwriters (the Liverpool and 
London War Risks Insurance Association).

Bailhache, J. held that, although the warship 
was not at the material moment actually engaged 
in convoying vessels, but was going to a point at 
which she was to take up the duty of escorting a 
convoy, she was engaged in a warlike operation, 
and the collision was therefore a consequence 
of a warlike operation. He accordingly affirmed 
the award.

The war risks underwriters appealed.
Raeburn , K.C. and 8 . L . Porter for the appel

lants.—The Devonshire was not engaged at the time 
of the collision in a warlike operation. She was 
proceeding to pick up a convoy, and was merely 
contemplating a warlike operation, which had not 
commenced, and she was in the position of a 
peaceful merchant ship. A mere operation in war 
is not a warlike operation. The mere fact that the 
ships were operating without lights did not make 
the operation warlike. In  any case the alleged 
warlike operation was not the proximate cause of 
the loss, which was due to an accident caused by 
the absence of navigating lights. Further, the 
R icha rd  de L a rrin a g a  at any rate was not engaged 
in a warlike operation. They referred to

B r ita in  Steamship Company v. The K in g  (The 
Petersham), 14 Asp. M a r. L a w  Cas. 507 ;
(1919) 2 K. B. 670; B r it is h  In d ia  Company 
v. Creen (The M a tia n a ), 14 Asp. M a r. La w  
Cas. 503; 121 L. T. Rep. 553, 559 ; (1919) 
2 K. B. 670 ;

Robinson Gold M in in g  Company v. A lliance  
Company, 86 L. T. Rep. 861 ; (1902) 2 K. B. 
500;

A rd  Coasters v. The K in g , 36 Times L. Rep. 555;
B r it is h  Steamship Company v. The K in g  (The 

St. Oswald), 118 L. T. Rep. 640; (1918) 
2 K. B. 879.

R. A . W right, K.C. and A . T . M ille r , K.C., for 
the respondents, were not called upon.

B a n k e s , L.J.—In this case a collision took place 
at night between H.M.S. Devonshire and the 
merchant vessel R ichard  de L a rrinaga . The night 
Was dark, and, acting under Admiralty orders, 
neither vessel was exhibiting lights. The R ichard  
de L a rr in a g a  formed part of a convoy of consider
able size, which was proceeding at a speed of six 
to seven knots an hour. The Devonshire was 
Proceeding at a speed of twelve knots. Both 
vessels were damaged by the collision, and the 
arbitrator has found that neither was to blame. 
The question is whether the marine underwriters 
°r the war risks underwriters are liable for the 
damage. That depends upon whether the damage 
can properly be said to have been the consequence 
°f a warlike operation against the King’s enemies. 
In my opinion it is too late to give effect in this

court to any part of the argument of the appellants, 
even if we agreed with it, because both points which 
have been taken are concluded by previous decisions 
of this court. I  cannot distinguish the facts of 
this case from those in the case of A rd  Coasters v. 
The K in g  (36 Times L. Rep. 555), where H.M.S. 
T a rta r  was engaged in patrolling on the look-out 
for submarines. In  the present case H.M.S. 
Devonshire was on a voyage to take up a convoy of 
merchant vessels. That is so found by the 
arbitrator, and I  read it as a finding that the warship 
was proceeding under orders to a rendezvous to 
pick up, as he expresses it, a convoy which was 
either waiting for her or about to assemble there. 
Counsel for the appellants urged that the Devon
shire was at the material time proceeding on a 
peaceful voyage with a view later on to engage in 
a warlike operation. I  do not agree with that 
contention. I  think that the Devonshire while 
proceeding to her station in order to pick up 
a convoy was at that time engaged in a warlike 
operation.

The second point taken was that, assuming it 
was a warlike operation, it was not the proximate 
and direct cause of the damage. In my view this 
point is covered by the decisions of this court in 
B rit is h  and Fore ign Steamship Company v. '± he 
K in g  (sup.) and A rd  Coasters v. The K in g  (sup.). 
Counsel for the appellants sought to draw a distinc
tion between the present case and the St. Oswald 
case (sup.) by saying that in the latter case both 
the vessels which came into collision were engaged 
in a warlike operation, whereas in the present 
H.M.S. Devonshire was so engaged and the R ichard  
de L a rrin a g a  was not. Assuming that to be so, 
then the present case is the same as A rd  Coasters v. 
The K in g  (sup.), because there the T a rta r  was 
engaged in a warlike operation, but the Ardgantock  
was not.

On these grounds, in my opinion, the case is 
covered by authority, and the appeal fails.

Scrtjtton, L.J.—When this group of cases 
reaches the House of Lords the interesting and 
ingenious arguments of the appellants will demand 
careful consideration. In  this court I  do not see 
my way to distinguish this case from A rd  Coasters 
v. The K in g  (sup.). Whether the decision in that 
case is consistent with the decision in B r ita in  
Steamship Company v. The K in g  (The Petersham) 
(sup.) is a matter which the House of Lords will 
have to consider, and if they come to the con
clusion that it is not consistent, they will have 
to say which is right. So far as this court is 
concerned the question has been determined by 
the decision in A rd  Coasters v. The K in g  (sup.).

A t k in , L .J .- I agree. A p p m l d i s m M

Solicitors for the war risks underwriters, P arker, 
Garrett, and Co., for H i l l ,  D ick in so n , and Co., 
Liverpool.

Solicitors for the marine risks underwriters, 
Charles L ig h t bound and Co.
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HIGH COURT OF JUSTICE.

P R O B A T E , D IY O R O E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  BUSINESS.
Saturday, Feb. 18, 1919.

(Before H i l l , J .)

T h e  K a f u e . (a)
C ollis ion—Damage—Demurrage— C la im  fo r  period  

beyond that needed to effect repa irs— Remoteness 
o f damage.

The p la in tif fs ’ vessel p u t in to  po rt to repa ir damage 
sustained in  collision. W hils t she was there her 
Government issued an order requ iring  a ll vessels to 
be fitted  w ith  a gun p la tfo rm  and other apparatus. 
I n  assessing damages against the defendants the 
registrar allowed a c la im  fo r  demurrage not only fo r  
the period occupied in  carry ing  out the repairs, but 
also fo r  the add itiona l period occupied in  f it t in g  the 
gun p la tform . The defendants moved that the 
report be referred back.

Held, that the c la im  fo r  demurrage w h ils t the gun 
p la tform  was being fitted  was bad, because the delay 
was not a result fo llow ing  na tu ra lly  fro m  the 
collis ion, but arose fro m  circumstances unconnected 
w ith  it.

The London (12 Asp. M a r. Law  Cas. 405; (1914) 
P . 72) distinguished.

M o tio n  in  o b jec tion  to  an item  in  the  reg is tra r’s 
rep o rt assessing damage.

The barque Dieppedalle, French owned, suffered 
damage in collision with and through fault of the 
steamship K  afue. She was taken into the Thames 
for necessary repairs and while under repair had to 
be fitted with a gun platform and wireless apparatus 
by order of the French Government. The repairs 
were finished before the fitting. The registrar 
allowed demurrage against defendants for extra 
days required for this fitting.

H i l l , J .  in giving judgment said :—The collision 
was on the 20th Nov. 1916. The collision repairs 
were completed on the 3rd May 1917. The ship 
did not sail till the 12th July 1917. Substantially 
the detention from the 3rd May to the 12th July 
was due to the fact that by order of the French 
Government the ship had to be fitted with a gun 
platform and supplied with a gun and gunners, and a 
wireless apparatus. The question is whether the 
loss by delay so caused can be treated as a conse
quence of the collision.

I  have already decided a similar point in the case 
of The Charles le Borgne (1920) P. 15n.). The 
only difference between the two cases is that 
in The Charles le Borgne the order of the 
Government was in existence at the date of the 
collision, and in the present case it came into 
existence after the date of the collision. For 
the purposes of the point to be decided, the 
difference is immaterial.

The learned registrar reports “ As regards the 
loss of time caused by the installation of wireless 
apparatus, Ac., this time is under the decision of 
The London  (12 Asp. Mar. Law Cas. 405; (1914) 
P. 72), time which would not have been lost but for 
the collision and is therefore under the principle of 
that decision attributable to it.

I  have no doubt at all that The London  lays 
down correct law. But it has no application to the 
facts of this case.

In  The London  the collision necessitated repairs, 
the repairs took time, the period of repair was the 
longer because there was a strike of workmen— 
a not extraordinary incident in repairs—just as the 
period of repairing might have been longer because 
of bad weather of an unavoidable delay in procuring 
material or getting a dry dock. The detention of 
the ship was in the ordinary and usual and natural 
course of things, having regard to the contingencies 
which may operate to delay repairs. And the 
whole of the detention was, in the circumstances, a 
consequence of the collision.

In  the present case it may be true that if the ship 
had not been in collision and had continued her 
voyage, she might never have come to any port in 
which the French Government would have com
pelled her to fit a gun or a wireless apparatus. Even 
that cannot be affirmed with absolute certainty. 
But, first, it was not in the usual or ordinary 
or natural course of things that a ship, by reason of 
being in collision, should be compelled by its 
Government to fit a gun and a wireless apparatus, 
and wait for gunners ; and secondly, the necessity 
for fitting a gun and wireless apparatus and waiting 
for gunners arose not from the fact that the ship had 
been in collision, but from a quite independent 
series of facts—the orders of the French Govern
ment operating upon the ship, not as a ship which 
had been in collision, but as a ship of a certain 
tonnage. There was in my judgment no relation of 
cause and effect between the collision and the 
detention necessary to obey those orders. At most 
the collision created the condition in which these 
orders operated as an independent cause.

The time occupied by the necessity of obeying the 
orders of the French Government cannot be treated 
as part of the damages flowing from the collision 
and the matter must go back to the registrar to be 
adjusted on that footing.

Solicitors for the plaintiff, Stokes and Stokes.
Solicitors for the defendant, Ince, Colt, Ince, and 

Roscoe.

Feb. 25, 26, and M arch  1,1920.
(Before H i l l , J.)

T h e  Cr e te  F orest, (a)
Practice— L u m p  sum tender to separate salvors in  

consolidated action — Costs — Separate repre
sentation o f master and crew.

The owners o f two salving vessels issued a w r it  fo r  
salvage w h ils t the masters and crews o f the same 
vessels issued another against the same defendants. 
On the actions being consolidated, the conduct was 
given to the owners and not to the masters and crews. 
The defendants tendered 4001. to a ll the p la in tiffs - 
The owners delivered a rep ly p u tting  the sufficiency 
o f th is  tender in  issue, but no rep ly  was delivered by 
the masters and crews. The defendants supplied no 
affidavit o f value to the p la in tif fs  u n t il the day o f the 
tr ia l.

Held, (1) that the tender in  the present case was 
sufficient’ ;  (2) that in  a consolidated salvage action 
tender o f a lum p sum to separate salvors is  a good 
tender ; (3) that, having regard to the time when the

( a )  Reported by S ih c l a i k  J o h n s t o n , Esq., B a r r is t e r - a t -  
Law.(a ) Reported by S in c l a ir  J o h n sto n , Esq*, B a rr i ster-at-

L a w .
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affidavit o f values was handed to the p la in tiffs , they 
acted reasonably in  con tinu ing  the action after the 
tender was made and should have the whole o f the ir 
costs ; (4) that the masters and crews, whose interests 
were in  th is  case identica l w ith  those o f the ir owners, 
were not entitled to the costs o f separate representa
tion  ; (5) that i f  any conflict should arise in  any  
fu tu re  case between tug owners and the masters and  
crews o f tugs, i t  could only be a conflict as to appor
tionment in  w hich defendants are not interested. 
The proper course fo r  masters and crews to adopt 
in  such a case was not to ask fo r  an apportionment 
at the hearing, and then afterwards, fa i l in g  agree
ment unth the ir owners as to apportionment, to take 
proceedings fo r  apportionment.

T his  was a case in which salvage was claimed by 
the respective owners of two tugs, and by their 
masters and crews, in respect of services rendered 
to a concrete dumb barge. Two writs were issued, 
one by the two tug owners and the other by their 
masters and crews. The actions were consolidated 
according to the usual practice of the court, and 
the conduct was given to the owners of the tugs. 
Separate statements of claim were delivered, and 
one defence was delivered in the consolidated 
actions in which it was pleaded, “ The defendants 
bring into court the sum of 4001. and say that, 
whatever view the court may take of the facts, 
the same is more than sufficient to satisfy the 
claims of the plaintiffs in this consolidated action.” 

The owners by their reply put the defence in 
ssue, including the sufficiency of the tender, but 

no reply was delivered on behalf of the masters 
and crews. The court held the tender sufficient 
and apportioned it equally between the two tugs.

I t  was then contended for both sets o i plaintiffs 
that the tender was bad as being a lump sum tender 
in respect of two separate claims and, contra, for 
the defendai ts, that the tender was good, and the 
defendants therefore entitled to costs as from date 
of tender. It  was further contended by counsel 
for the masters and crews that they were entitled 
to the costs of separate representation, and 
evidence was given by Mr. James Sexton, M.P., 
secretary of the National Union of Dock Labourers, 
that the masters and crews of all tugs in the Mersey 
had combined to form a tug section of that union 
for the purpose of defending their interests in 
salvage cases ; that in many cases tug owners on 
the Mersey- had agreements with shipowners not 
to claim salvage in any case, but to accept payment 
at the ordinary towage rates, and that in such 
cases the crew did not get the advantage of salvage ; 
that the men were not dissatisfied where in salvage 
actions the award was apportioned by the court 
as between the owners and crews of tugs or where 
actions were settled out of court and the appor
tionment was arrived at by mutual arrangement; 
hut that the union considered that the men had a 
right to be separately represented in all salvage 
cases.

Stephens, K.C. and G. P . Langton  for the owners 
of the two tugs.

D un lop , K.C. and G. J . Lynskey for the masters 
and crews.

Batten, K.C. and A . T . B u c k n ill for the 
defendants.

H i l l , J . (after stating the facts).—In this case 
the question is whether the plaintiffs should be 
condemned in costs or allowed no costs after the 
date of the tender or some later date.

V ol. X V , N S,

Two points were argued. First, it was said for 
the plaintiffs that the tender was bad because it 
was a tender of one sum to answer several claims. 
The owners of the two tugs joined in one writ, but 
the owners were different persons. The masters 
and crews of the two tugs joined in a second writ. 
The two actions were consolidated. Such consoli
dation was according to the almost invariable 
practice of the court, and in the present case was 
beyond all question properly ordered. Is it a 
bad plea to plead a lump sum tender in consolidated 
salvage actions ? I  hold that it is not a bad 
plea. If  it is embarrassing to the plaintiffs they 
can ask for particulars, and in a proper case 
they will obtain an order directing the defen
dants to apportion the lump sum. See The 
Burnock (110 L. T. Rep. 778; 12 Asp. Mar. 
Law Cas. 490), which laid down no new practice, 
but is only an illustration of an existing practice. 
The judgment in The Burnock clearly recognises 
that the plea is good, for it considers the circum
stances in which defendants will be ordered to 
give particulars apportioning the payment and the 
circumstances in which they will not. So in The 
Lee (60 L. T. Rep. 939 ; 6 Asp. Mar. Law Cas. 395) 
it was never suggested that the plea was bad. I  
was referred also to Benning  v. I l fo rd  Gas Company 
(97 L. T. Rep. 102; (1907) 2 K. B. 290), a 
case in which several plaintiffs had joined under 
Order X V I., r. 1, in respect of separate causes of 
action arising out of the same transaction.

But I  prefer to rest my decision upon the 
Admiralty practice and the Rules of Court as 
applied to the Admiralty practice. Consolidation 
in Admiralty is an old practice of the court, and 
Admiralty actions, especially salvage, damage, 
and wages actions, have features of their own 
which are not found in any actions .in the other 
divisions of the High Court of Justice: (see The 
M aréchal Suchet, 11 Asp. Mar. Law Cas. 553 ; 74 
L. T. Rep. 789; (1896) P. 233). I  think the 
plaintiffs’ objection to the plea as a plea fails.

The second question is this : The plea being 
good, and the defendants having succeeded upon 
it, it was said for the defendants that they were 
entitled to costs from the date of payment in. 
Here again the peculiar features of a salvage 
action and of consolidated actions in Admiralty 
must be considered.

The Lee (6 Asp. Mar. Law Cas. 395) case shows 
that where the defendant has paid in one sum 
to answer several consolidated claims, he runs 
the risk that the judge may say that it was 
reasonable for the plaintiffs to go on to trial, 
even though the tender is upheld. And in 
salvage actions, until the values are proved or 
agreed, the plaintiffs always have a difficulty in 
arriving at a conclusion whether the tender is 
sufficient—a difficulty which is peculiar to salvage 
actions. It  is considerations such as these that 
make it essential that the court should not fetter 
itself by any hard rules in regard to costs, and 
should exercise its discretion judicially with 
reference to the particular facts of each case. 
In  the circumstances of this case, and especially 
having regard to the fact that the affidavit of 
values was only handed to the plaintiffs on the 
day of the trial, I  allow the plaintiffs their costs. 
I t  is said that the affidavit was not sworn earlier 
because of the illness of the gentleman who swore 
it. That is the misfortune of the defendants ; it 
does not, in my view, prejudice the plaintiffs.

H
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There is a further question. I  was asked to 
make an order for separate representation of the 
masters and crews of the two tugs who were repre
sented by two counsel, separately instructed. As 
I  have already stated, the masters and crews issued 
a separate writ. This was in accordance with a 
practice adopted in the Mersey during the last few 
years, whereby masters and crews of Mersey tugs 
refuse to join in salvage actions brought by tug 
owners and insist upon instructing separate 
solicitors and upon issuing a separate writ. The 
actions were, according to the practice of the court, 
consolidated by order and the conduct of the 
consolidated actions given to the owners of the 
tugs. Of course, where actions are consolidated 
it is for the proper officer of the court to determine 
who should have the conduct, and he has to have 
regard to the various interests and other matters 
in deciding: in any particular case who should 
have the conduct. In this particular case, as I  
have said, he decided that the owners of the tugs 
should have the conduct.

The object of consolidation is to save costs. 
In  The Jacob Landstrom  (4 Asp. Mar. Law Cas. 
58; 40 L. T. Rep. 38; 4 Prob. Div. 191, 193), 
Sir Robert Phillimore quoted Dr. Lushington 
in the case of The W illia m  H u tt (2 L. T. Rep.
N. S. 448 ; ̂ Lush. 25, 27), where Dr. Lushing
ton said: “ According to my knowledge, the 
universal practice of the court has been to 
consolidate actions where the decision of each 
action depends on precisely the same facts, and in 
salvage suits the court has gone further, consoli
dating actions where there are several sets of 
salvors not rendering precisely the same services. 
The power of consolidating actions is most beneficial. 
But for this power the owners of a ship would often ■ 
be vexed by a host of different actions arising out 
of one matter.”

Barnes, <L, in The \ia rechu l iSuchet (s u p .\ empha
sises the second consideration. That object, the 
object of saving costs, would Be defeated and the 
saving of costs reduced to a minimum if each of 
the salvors could, whatever the circumstances of 
the case, insist that he was entitled to be separately 
represented, instruct separate solicitors and separate 
counsel and charge the costs so incurred upon the 
defendants, the owners of the salved property. In 
proper cases it is the practice of the court to allow, 
as against the defendants, the costs of separate 
representation, sometimes by one counsel and, more 
rarely, by two. It  depends upon the circumstances 
of the case. But separate representation at the 
expense of the defendants is not a matter of right, 
and it is not, and ought not to be, allowed unless 
there is some good and sufficient reason why the 
several plaintiffs in the consolidated actions cannot 
be properly represented jointly. If, as against 
the defendants,! the interests of the plaintiffs are 
identical, or substantially identical, there is no 
reason why the plaintiffs cannot be properly repre
sented jointly.

In  the present case, as against the defendants, 
the interests of the owners and of the master and 
crew of the K n ig h t T eryp la r were absolutely 
identical, and the interests of the owners and of 
the master and crew of the E xpert were absolutely 
identical.

There could be no conflict as to the services 
of the masters and crews as distinguished from 
the service of the tugs. Nothing was alleged in 
the statement of claim of the masters and crews

to suggest any special or extraordinary services 
of the masters and crews which might call for 
separate treatment. The statement of claim 
as it stands might have been delivered as the 
statement of claim of the owners, masters and 
crews. N  othing was added to the information 
of the court by the evidence called for the masters 
and crews—in fact, only one master, and no one 
else, was called for the second plaintiffs on the 
issues against the defendants. The owners, masters 
and crews had a common interest in making out 
the service to be as good as possible, and in obtain
ing as big an award as possible. As against the 
defendants, they were in no sort of conflict in te r se. 
In  such circumstances it would, in my judgment, 
be most oppressive if the defendants were made to 
bear the costs of two-fold representation, two sets 
of counsel, two solicitors’ attendance, two briefs.

If  in such a case as the present any conflict can 
at any time arise between tug owners and the 
masters and crews of tugs, it can only be a conflict 
in which the defendants are not interested, 
namely, as to apportionment. In  the present case 
no real conflict could arise for, first, ‘there were 
no special circumstances, and the sort of proportion 
allowed by this court in ordinary cases is familiar 
to a ll; and, secondly, I  was informed that there is 
in the Mersey an agreed scale between owners and 
men. But if any difficulty as to apportionment 
was anticipated, the masters and crews could always 
protect themselves by giving no authority to ask 
for apportionment at the hearing, and then, failing 
agreement with the owners, taking proceedings for 
apportionment. The court is always zealous to 
protect masters and crews in respect to salvage 
services, and will see that no injustice is done to 
them.

Further, I  cannot in the present case hold that 
the defendants have brought a two-fold represen
tation upon themselves by tendering a lump sum.

Some evidence was given ( I am not sure that I  
should have admitted it, but I  was unwilling to 
shut it out) as to the reasons why the masters and 
crews desire separate representation, but they seem 
to me to be quite irrelevant to the question I  have 
to decide. Masters and crews of tugs are appre
hensive that tug owners may not claim salvage in 
cases where one of their regular customers owns 
the salved property, or for some other reason they 
may think it good business not to put forward a 
claim where salvage has been rendered, and that 
that will prejudice the claims of the masters and 
crews. But if that happens the masters and crews 
can always protect themselves. If  the owners do 
not sue, the masters and crews can. Later on I  
shall be dealing with an action in which the masters 
and crews of tugs are bringing a suit, the owners 
not having put forward a claim. [The learned 
judge is referring to another case set down for 
trial in the same week.]

The court will always protect masters and crews 
and. see that no injustice is done to them, and that 
their claims are carefully considered whether the 
owners are suing or not. When a case comes before 
the court it is acknowledged that masters and 
crews get the consideration they desire, and it is 
proper to observe in this case that the only master 
who was called stated that he did trust his owners 
and had in the past joined in actions with them.

The result is that in this case I  can see no reason 
at all for allowing separate representation. On 
the contrary, I  gee very good reason for disallowing
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it. I  hope in future that masters and crews of 
tugs upon the Mersey, unless there is some very 
good reason, will see fit to join with their owners 
in salvage actions. I  cannot compel them to do 
so, but that is the hope I  express. I  believe they 
will get proper treatment from their owners, but 
I  am sure they will get proper treatment from the 
court.

The result will be that the plaintiffs, who were 
given the conduct of the actions, the tug owners, 
will have their costs, and with regard to the masters 
and crews I  refuse separate representation and make 
no order as to their costs.

Solicitors : Thomas Cooper and Co., agents for 
H il l ,  D ick inson , and Co., Liverpool; V izard , Oldham, 
Crowder, and Cash, agents for O. J . Lynskey and 
Son, Liverpool; Dow ning, Handcock, M iddleton, 
and Lewis, agents for M idd le ton  and Co., Sunder
land.'

M onday, A p r i l 26, 1920.
(Before H i l l , J.)

T h e  P. L. M. 8. (a)

Collis ion— Proceedings not commenped w ith in  two 
years— M otio n  to set aside w r it— M aritim e  Con
ventions A c t 1911 (1 2 Ceo. 5, c. 57), s. 8.

I n  an action brought in  1916 by the p la in tif fs  to 
recover co llis ion damage sustained by the ir vessel, 
the defendants in  that action pleaded (inter alia) 
that the collis ion was caused by the negligence o f 
the P. L. M. 8 (then the Virginia), against which  
vessel they institu ted proceedings iu  Jan . 1918. 
A t the t r ia l o f both actions in  M arch  1920 the 
P. L. M. 8 was fo u nd  alone to blame. The  
p la in t if fs  at once institu ted the present action to 
recover damages fro m  the owners o f the P. L. M. 8. 
The p la in tif fs  had had ample opportunities o f 
commencing proceedings against the P. L. M. 8 
w ith in  two years o f the c o llis io n  The defendants 
moved to set aside the w rit.

Held, that the action was not m aintainable.
Held, also, that in  the circumstances the court ought 

not to exercise the discretion g iix n  to i t  by sect. 8 
o f the M a ritim e  Conventions A c t 1911 fo r  an  
extension o f time.

M o t io n  to  set aside a w r it .
. The facts in the case appear in his Lordship’s 
judgment.

Lew is Noad  for the plaintiffs.
0 . P . Langton  for the defendants.
A p r i l 26.—H i l l , J.—This is a motion for an 

order that the writ issued herein and the service 
thereof be set aside, and the conditional under
taking to appear and give bail be discharged, and 
the appearance entered under protest on behalf 
°f the defendants be struck out on the ground that 
the proceedings herein are not maintainable under 
the Maritime Conventions Act 1911, the same not 
having been commenced within two years of the 
alleged cause of action, the period provided for 
*n the Act.

On the 15th Sept. 1916 a collision occurred 
between the steamship P ort H acking  and the steam
ship Clermiston. The P ort H acking  sued the 
'  lermiston. The Clermiston pleaded that the fault
1“ ) R e p o r te d  b y  S in c l a ir  J o h n sto n . E s q ..  B a x r is te r - a t-

L a w .

was the fault of the P ort H acking  and, secondly, 
that the fault was the fault of a third steamship, 
the V irg in ia , now the P . L .  M . 8, and the Clermiston 
counter-claimed against the P ort H acking. The 
Clermiston also sued the V irg in ia  in a separate 
action. The P ort H acking  did not at that time 
bring any action against the V irg in ia .

The trial of both these actions, between the 
P ort H acking  and the Clermiston, and between the 
Clermiston and the V irg in ia , took place on the 
5th March 1920. I  found in both actions that the 
fault was solely that of the V irg in ia . Upon this 
the P ort H acking, which, as I  have said, had so far 
not sued the V irg in ia , on the 9th March 1920 
issued a writ against the V irg in ia , and the solicitors 
for the V irg in ia  gave a conditional undertaking 
to put in an appearance and to give bail.

The V irg in ia  now moves to set aside the writ and 
service and asks that the undertaking be discharged 
and the appearance set aside, on the ground that 
the action by the P ort H acking  against the V irg in ia  
is barred by sect. 8 of the Maritime Conventions 
Act 1911. Upon that the P ort H ack ing  asks the 
court to extend the time under the proviso to 
sect. 8.

It  is clear upon the affidavits that have been 
filed that the second part of the proviso, the 
obligatory part of it, is not applicable. The V irg in ia  
at the date of the collision, the 15th Sept. 1916, 
was American-owned. She was on the 27th April 
1917 transferred to French owners. Since then 
she has been many times within the jurisdiction— 
thrice in 1917 an d many times in 1918 and 1919 ; 
and she was not under requisition, and therefore 
she could have been effectively arrested if a writ 
in  rem had been issued against her.

The question, therefore, is : Ought the court to 
exercise its discretion under the first part of the 
proviso to sect. 8 ? Now, it must be remembered 
that the Act gives the defendants a right, and it is 
a right that can only be taken away on sufficient 
grounds. What are the grounds which are alleged ? 
In  an affidavit filed on behalf of the plaintiffs it is 
said: “ By reason of the delay in getting the plead
ings closed in the action by the owners of the 
Clermiston against the owners of the V irg in ia , to 
the delay in obtaining the evidence of witnesses 
who had been dispersed, and to the unusual length 
of time which elapsed (as in many other Admiralty 
actions arising out of collisions during the war) 
before the case could be conveniently fixed for 
trial, the plaintiffs in the present action were 
unable to institute proceedings against the defen
dants, the owners of the V irg in ia , within the two 
years of the date of the collision.”

So far as the pleadings go, the important plead
ing from the point of view of the present matter 
is the defence of the ( lerm iston, which was delivered 
on the 8th Dec. 1916, and which, as I  have said, 
alleged that the collision was caused by the fault 
of the V irg in ia , though also attributing fault to 
the P ort Hacking. I  have no specific information 
as to the delay in obtaining the evidence of the 
witnesses. When the witnesses for the P ort H acking  
were examined in the two earlier actions (the 
examination took place in Jan. 1920) they in 
substance put the blame on the V irg in ia .

I  can see no reason why that information could 
not have been obtained (supposing it was not 
obtained) from the witnesses for the P ort H acking  
at a much earlier date than before the two years 
had expired. The delay in the trial of those
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actions was undoubtedly unfortunate for the present 
plaintiifs. If  they had been tried within two years 
I  dare say that the plaintiffs would have issued 
their writ against the V irg in ia  within two years.

But taking all these matters together, they 
do not seem to me to constitute a ground, or any 
sufficient ground, why the action should not have 
been brought within two years, or why I  should 
exercise a discretion to deprive the defendants 
of a right which they have undoubtedly acquired 
by lapse of time. I t  is said that to let the V irg in ia  
off will work an injustice, because the blame has 
been found to rest with the V irg in ia . That is 
true enough in a sense, but it will equally work 
an injustice if I  deprive the defendants of the legal 
right of limitation which they have got.

Therefore, I  do not see any ground upon which 
I  can deprive the present defendants of their 
right to say that the action is statute-barred.

It  is also said by the defendants that difficulties 
would arise because they were insured in a club 
and no provision has been made for this claim in ( 
the accounts of the club, and that it might be very 
difficult to get the club to pay at this late stage 
if the P ort H ack ing  should obtain judgment. I  
am not so much impressed by that, though it is 
a matter to be taken into consideration. I  think, 
however, that it is doubtful if the club has finally 
closed its accounts for the year 1916, and there
fore I  do not attribute very much weight to that 
objection.

The result is that I  must refuse the application 
of the present plaintiffs to grant an extension of 
time. The Act says that “ no action shall be 
maintainable.” I  do not think that that means 
that no writ may be issued, but that if the statutory 
limitation has expired the action shall not be main
tainable.

Therefore, I  think the proper order is not that 
the writ should be set aside, but that the action 
is not maintainable. That in effect is just as if 
a preliminary objection had been raised at the 
trial and decided against the plaintiffs, and the 
result is the same as if I  had set aside the writ. 
The motion of the defendants succeeds, with costs.

Solicitors for the plaintiffs, W. A . C rum p and Son.
Solicitors for the defendants, H olm an, Fenw ick, 

and W illan .

M a y  18 and 19, 1920.
(Before S ir H e n r y  D u k e , P.)

T h e  N axo s  a n d  o t h e r  Sh ip s , (a)
Prize—Bona fide sale to neutra l o f enemy cargo— 

Effect o f option to reject in  contract— Completed 
voyage.

A  German steamship had been ly in g  in  refuge at 
Lisbon, laden w ith  certain goods since the outbreak 
o f war. The goods were owned by a company 
registered and carry ing , on business in  H olland , 
though ninety-eight o f its  hundred shares were owned 
by Germans domiciled in  Germany.

On the 14th Feb. 1916 a contract o f sale o f the goods 
was made by the company w ith  Dutch m anu
facturers who were buying  bona fide fo r  the ir own 
needs. On the 9th M arch  1916 Portugal declared 
war, as an a lly , and la ter the German steamship 
was requisitioned and the goods landed on the quay. 
On the 14th M arch  1916 the ninety-eight shares in

the company owned by the German subjects were 
assigned to a citizen o f the Netherlands. I n  Nov. 
1916, in  pursuance o f the contract o f sale, the goods 
were shipped fro m  Lisbon fo r  delivery at Amsterdam  
in  three vessels under three b ills  o f lad ing, consigned 
as by the Dutch consul at L isbon to the Netherlands 
Oversea T rust. Under the o rig ina l b ills  o f lad ing, 
which were two in  number, the goods were con
signed by the company fo r  delivery to the ir order at 
Rotterdam.

Held, fo llo w in g  The Baltica (11 Moore P . C. 141) 
that claim ants, the Dutch manufacturers, migh 
at the date o f the ir contract have acquired a 
good title  to the goods which would have defeated 
the rig h t o f capture. B u t that as the contract made 
contained a clause enabling the buyer to refuse 
acceptance o f the goods whereupon the seller should 
take back the goods and repay the purchase price  
there was no such absolute disposal o f the goods by 
the vendor as would defeat the r igh t o f capture.

The Bawean (14 Asp. Mar. Law Cas. 265; 118 L . T .
Rep. 319 ; (1918) P. 58) considered.

The Baltica (sup.) followed.

T h is  was a cause for the condemnation of cargo. 
Clement Davies for the Procurator-General.
R. H . Balloch  for the claimants.
Artem us Jones, K.C. and W ilfred  Lew is for the 

Netherlands Oversea Trust.
The facts were fully set out in the course of the 

judgment.
In  addition to the cases referred to in the judg

ment, the following case was cited in argument:
The Ham born, 14 Asp. Mar. Law Cas. 204, 

461; 121 L. T. Rep. 463 ; (1919) A. C. 993.
M a y  19.—Sir H e n r y  D u k e , P.—This is a claim 

by a Dutch chemical manufacturing company to 
have paid out of court the proceeds of sale of certain 
parcels of magnesite, which were taken in prize out 
of the three steamships in the course of a voyage from 
Lisbon to Rotterdam, the goods having formed part 
of the cargo of the German steamship Naxos, of 
the German Levant Line. The Naxos at the out
break of war had been on a voyage from the Eastern 
Mediterranean to Rotterdam with a cargo of 
magnesite, and had been lying in a port of refuge, 
viz., Lisbon, from the outbreak of war until trans
shipment of the various parcels of cargo to the 
three vessels in question. The arguments pro
ceeded upon an admitted case as to the condition 
of the goods in question at the time the Naxos 
took refuge at Lisbon. It  was a German ship, and 
the goods by reason of the constitution of the com
pany which chartered the ship were enemy goods. 
The company who were the owners of the goods 
were the Internationale Magnesiet Werken. It  
was incorporated with 100 shares, of which ninety- 
eight were held by one German subject and two 
were held by a near relative, who managed the 
concern.

In  that state of facts it was indisputable by 
reason of decisions arrived at during the war—• 
D a im le r M oto r Company v. Continental '1 yre and 
Rubber Company (Great B r ita in )  L im ited  (114 L. T. 
Rep. 1049; (1916) 2 A. C. 307) and other cases 
—that the goods on board the Naxos were enemy 
goods, and if they had been captured on the voyage 
to Lisbon or elsewhere these goods would have been 
condemned as prize. The questions in the case 
arise with regard to transactions which took plac«ta) Reported by Sinclair  Johnston, Esq., Barris ter- at-Law.
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after the Naxos had been a long time laid up at 
Lisbon. They were transactions in good faith; 
there is no question about that. The claimants are 
chemical manufacturers in Holland, carrying on an 
old-established business, and they were sorely in 
need of magnesite for the purpose of their trade, 
and when they negotiated with the Internationale 
Magnesiet Werken they negotiated for the purpose 
of securing supplies. Th'e question is whether, 
having in good faith entered into a contract with 
regard to the goods, they acquired such title in 
the goods that at the date of capture the goods 
were their goods and not, in contemplation of the 
law of prize, the goods of the enemy owner.

The contract which was relied on was made on 
the 4th Feb. 1916, and the first shipment was in 
November, the second in Dec. of 1916, and the 
third in Jan. 1917. The bills of lading were dated 
the 24th and 26th Oct. and the 2nd Nov. Various 
events occurred between the 4th Feb. 1916, and the 
sailing of the three vessels, and two which were 
particularly considered during the course of the 
arguments were the entry of Portugal into the war 
as one of the Allied Powers, which dates from the 
9th March 1916, and the change in the ownership 
of the shares of the Internationale Magnesiet 
Werken. All I  know of the latter is contained in 
Mr. Greenwood’s affidavit, that he has ascertained 
that what purported to be an assignment of the 
ninety-eight shares had been made on the 
14th March 1916, to a citizen of the Netherlands.

I  have come to the conclusion that the change in 
the constitution of the shareholding of the com
pany has no material effect in this case. The 
main questions raised were the questions whether 
effective transfer of the property in the goods could 
be made at the time and in the circumstances when 
the transfer was made, and whether the transfer was 
a good one to defeat the right of capture of a belli
gerent. Two bills of lading were made by the 
original consignors—the Internationale Magnesiet 
Werken, and the consignees were the same firm 
to their order to be delivered to Amsterdam. The 
three bills of lading under which the goods were 
shipped from Lisbon for delivery at Amsterdam, 
contained the name of the Dutch Consul at Lisbon 
as the shipper, and the consignees were the Nether
lands Oversea Trust. The identity of the shipper is 
not disclosed, and they are made out to the order of 
the consignee, who, on the face of them, does not 
purport to be the true consignee of the goods in 
the sense that it was a consignment of goods which 
were to pass into the ownership of the consignee, if 
not already so passed.

As to the first question, whether the transfer of 
the goods could have been made at the time and in 
the place when the transfer was made, Mr. Davies, 
for the Crown, relied upon the judgment of my 
predecessor, Sir Samuel Evans, in the case of The  
Bawean (sup,). He submitted that no transfer 
of these goods, until the voyage on which 
they had been embarked at the Levantine 
ports was a completed voyage, could be an 
effectual transfer so as to defeat the right of 
capture. I  said at the time, and I  still think that 
that proposition is a novel one. There is colour for 
it in various judgments in Prize but I  have come to 
the conclusion that it is a proposition which is too 
wide to be an accurate statement of the law in regard 
to the right of an enemy owner of goods to transfer 
the property in them after shipment and before 
the arrival at the original port of destination. The

subject is one which has beeen discussed from time 
to time.

The principal modem authority is the case oí 
the B a ltica  (11 Moore P. C. 141, 149), judgment by 
the Privy Council in 1857, where a principle less 
sweeping than that contended for on behalf of the 
Crown was stated to be a true expression of the 
rule. The contention was that so long as the 
original voyage is incomplete there is an indefeasible 
right to capture. It  is hardly necessary to point 
out how very comprehensive is that alleged right 
of capture which seems to attach for the duration 
of any war—the right of capture in respect of any 
enemy goods which have once been put on ship
board and have not reached the port for which they 
were destined with no abandonment of the-voyage 
and no transfer of the ownership. If  that contention 
truly represents the law it could be effectually made.
I  have said that 1 think that statement is too wide, 
having regard to the judgment of Lord Stowell, 
who laid down the principle which was stated anew 
in the case of the Baltica . Lord Stowell clearly 
recognised the possibility of a determination of the 
voyage upon which the vessel had originally entered.

In  the case of the Danekebarr Africaan ( 1 Christo
pher Robinson, p. 107) Lord Stowell held that the 
ship was enemy property, that she had been dis
patched upon the voyage as an enemy ship, and 
that she did not change her character in transit ; 
he seemed to indicate a clear recognition of the 
principle that, although the original voyage has not 
been completed, the presence of the vessel or the 
goods on board a vessel in a port of safety such as a 
neutral port puts the owner of the ship or goods 
in a position to decide for himself as to the destina
tion of his goods and as to the ownership of them, 
and in a position to abandon the original enter- 
prise.

The same question arose in another case wkicii 
Lord Stowell tried. It  was a case where hides 
which were Spanish property—Spain being at that 
time at war with this country—were consigned to a 
Portuguese port on the Tagus. The vessel was 
under Portuguese convoy and the goods were 
brought across the Atlantic and discharged̂  in the 
Tagus at a place where Spanish goods might be 
discharged. They were subsequently re-dispatched 
in coasting vessels to Spain, so that the transit was 
from a Spanish owner in America to a Spanish 
owner in Europe. The question arose, what was the 
effect, first, of the delivery in the Tagus ? I t  was 
held that although there had been delivery into 
Allied waters under convoy of friendly ships, 
enemy character attached to the goods and they 
were subject to confiscation and they were con
fiscated. Lord Stowell, in the course of his judg
ment, considered whether the change in the property 
in these goods could have taken place at the 
Portuguese entrepôt, and he conceived the possibility 
of an effective transfer of the goods in the friendly

P°In  the case of another parcel of hides, dispatched 
under the same convoy, there was a claim by a 
merchant at Emden, who prayed leave to admit 
further evidence. In  considering this, Lord 
Stowell said “ If  they were going actually to 
Emden there had been a termination of the original 
voyage.” That seems to indicate the view of Lord 
Stowell that, although the destination had been 
originally an enemy one, although the port on the 
Tagus had been merely a port of discharge for 
re-shipment, nevertheless, if there had been
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abandonment of the enemy enterprise at that time 
and a true interposition of neutral ownership, the 
result would have been to have defeated the claim 
for prize.

It  seems to me that the claimants are right in 
their contention that at Lisbon at the time when 
they entered into the contract it was possible that 
they should acquire good title to this property, 
which would have defeated the right of capture. 
The next question is whether the transfer did defeat 
the right of capture. That raises the question of 
what is in truth required for that purpose. To my 
mind the law is sufficiently stated in the passage 
referred to from the judgment of Sir Samuel Evans 
m the Bawean. It  was stated in the B a ltica , and 
Sir Samuel Evans did not intend to depart, I  am 
satisned, from the rule laid down. He said it was 
quite clear law according to the Prize Courts in this 
country and America, and, he thought, in Germany 
also, that goods which belonged to an enemv when 
once shipped and become subject to the risk of 
capture at the hands of a belligerent, retained their 
enemy character until they reached their destina
tion, and no transfer to a neutral would be effective 
so as to defeat the right of capture unless the 
transferee was actually in possession of the goods. 
As to the requirements for an effective transfer, 
what is stated is that there must be a transfer, and 
the transferee must have actually taken possession 
of the goods. In  the case of the Seeks Geschwistern 
(4 Christopher Robinson, p. 101), Lord Stowell 
said: “ The rule which this country has been 
content to apply is that property so transferred 
must be bona fide  and absolutely transferred, that 
there must be a sale divesting the enemy of all 
further interest in it, and that anything tending to 
continue his interests vitiates a contract of this 
description altogether.”

That statement of the law was considered in the 
case of the A r ie l (11 Moore, P.C., 119), and counsel 
adopted the exact language of the statement by 
Lord Stowell. What is required is, I  gather, that 
once and for all the enemy owner must put off his 
whole ownership and interest in the goods, and that 
that act of transfer of the whole of his right and 
interest in the property must be accompanied by a 
present delivery. It  is not until there is a complete 
transfer to that intent and a delivery following upon 
that transfer that the right of capture is defeated. 
Now those are the principles upon which I  find 
myself bound to proceed in examining the transac
tion in this case. 1

In  the claim put forward by the claimants they 
do not state the origin of their interest in the goods. 
They set up their alleged right to them, but there 
is no root to the title of the claimants except that 
which is found in the agreement of the 4th Feb.
1916. It  was suggested yesterday that there were 
acts of the German-owned company during the 
year 1916 which gave an additional effect to this 
transaction of Feb. 1916. It  was said that the 
company, although an enemy company at the date 
of the contract, had become a neutral company at 
the date of the transfer of these goods.

I  do not agree with or appreciate the whole effect 
of that proposition. The transaction sought to be 
relied on was one of those transactions of an elusive 
character which have always been held in the Court 
of Prize to be insufficient to defeat the rights of a 
captor. It  has been said that the reason why paper 
transactions effected during a voyage of a ship 
cannot be examined as against the right of the

[A d m .

captor, is that it is almost impossible to ascertain 
the truth of such cases; that the fabrication of a 
case is simple, and that an examination of it is 
almost impossible.

If  that is the test in a commercial transaction of 
an every-day kind, I  ask myself how is it possible 
that a transaction such as that relied upon—a 
change of ownership in the shares of the company, 
with its effect upon the disposition and management 
of the company—can be set up as an answer to the 
right of capture, and how it may be regarded in 
the Court of Prize as an answer to the captor.

It  is a process that might entail persons claiming 
property, as that of an enemy company, entering 
into investigations many times in the course of a 
single voyage. It  is a process that lends itself to 
fraud I  do not think there was any fraud in this 
case but I  decline to examine or to consider 
whether in the course of the transport of these 
goods, the German owners had transferred their 
character. I  think the case must be dealt with on 
the footing that the transfer of the goods took 
place, and that the agreement of title is the agree
ment of the 4th Feb., and, if there is no good title 
on the transaction based on that agreement, there 
is no good claim.

The agreement is an agreement by which the 
parties declare that they have agreed in reference 
to the sale and purchase of 1000 tons of raw 
magnesite. They declare it to be purchased lying 
in the steamship Naxos, at Lisbon, .and that all 
charges and expenses arising through release, 
delivery, unloading, loading and transport of the 
goods, as well as the expenses charged by the trust 
company, shall be borne by the purchaser, so that 
no expense of any description whatever should be 
upon the vendor. They fix the price and arrange 
that half shall be paid as soon as the seller has 
produced evidence that the goods will be released 
by the Portuguese Custom House authorities, and 
no objection is raised by the Deutsche Levante 
Linie against transhipment, and it is certain such 
transhipment can take place; that the second 
instalment shall fall due as soon as the goods arrive 
and on the approval of the goods by the purchaser, 
or directly it is known that the ship and cargo are 
lost or are seized by one of the belligerents, or, at 
most, not later than two months from the payment 
of the first instalment, irrespective of whether the 
goods have been shipped or not; the transloading 
shipment and so forth, the agreement proceeds, 
shall be carried out on behalf of the vendor, and on 
account and at the risk of the purchaser.

Then there was a second clause which seems to 
me to be very material in relation to the matter in 
question. It  states that if the goods are unsuitable 
the buyer shall, on the arrival of the goods, have 
the right to refuse to accept the parcel, and the 
seller shall be bound to take back the magnesite 
and repay the amount of the purchase price, 
increased by the amount of the sea freight to a 
maximum of 30s. per ton, and the vendor and 
purchaser shall be entitled to cancel the contract 
before the first instalment is paid if it appears that 
by any prohibition it is rendered impossible.

These two clauses seem to me to raise very 
serious questions as to the alleged title of the 
claimants in this case. As to the right to repudiate 
the contract, that was a right to be exercised before 
transhipment at Lisbon, but I  am not sure that it 
has any conclusive effect. It  introduces considera
tions as to whether this is an absolute disposition of
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the goods, which must be taken into account with 
other general considerations arising from the 
agreement.

But with regard to the clause which enables the 
buyer to refuse acceptance of the parcel at 
Amsterdam, it seems to me that that is a much 
more serious matter. I  put the question to myself 
in this way : Assume these goods to be transhipped 
in Lisbon on board a neutral vessel and to have 
been found at sea under such a Bill of Lading as is 
here in question—a Bill of Lading by a nominal 
consignor with a nominal consignee and net an 
actual consignee—and with an agreement for sale 
which contained a provision that on arrival at the 
port where the vendor and purchaser both have 
their establishments, it should be optional for the 
purchaser on ascertaining the facts to disclaim the 
property in the goods, could it be said there was 
such an absolute disposition of these goods by the 
enemy vendor as satisfied the test laid down by 
Lord Stowell and re-tried by the Privy Council in 
the case of the A r ie l ?

I  put aside the other uncertainty in this trans
action, but it seems to me there was an option by the 
terms of the last clause in the enemy vendor. That 
being an interest reserved in the enemy vendor, 
the result is that I  am bound to hold that this was 
not an effective transfer in the course of the voyage 
on which the goods had entered which defeated the 
right to capture; that the right of capture was 
existent and was duly exercised, and upon these 
grounds I  come to the conclusion that this claim on 
behalf of the Crown must be allowed and the goods 
condemned as good and lawful prize.

Solicitor for the Procurator-General, Treasury  
Solicitor.

Solicitor for claimants and for the Netherlands 
Oversea Trusts, Albert M . Oppenheimer.

P R I Z E  C O U R T .
Wednesday, Jan . 14, 1920.

(Before Sir H e n r y  D u k e , P.)
T h e  V a l e r ia , (a)

P rize  Court— Enem y vessel— Capture in  neutra l 
te rr ito r ia l waters— Im p o ss ib ility  to b ring  captured 
vessel in to  B r it is h  port — S in k in g  o f vessel — 
— U nin ten tiona l v io la tion  o f te rr ito ria l rights— 
C la im  by neutra l Power— N o  order fo r  restitu tion  
or damages — Hague Conference 1907, Conven
tion  X I I I . ,  a rt. 3.

A n  enemy vessel was captured in  neutra l te rr ito r ia l 
waters, the captors acting bona fide and w ithout 
negligence. Subsequently the vessel was sunk by 
the captors.

On a c la im  by the neu tra l Government fo r  restitu tion  
o f the value o f the sh ip  and fo r  damages and costs, 
i t  was held that, since the captors acted reasonably, 
honestly, and w ithout negligence, the c la im  fo r  
restitu tion  o f value and fo r  damages and costs 
fa ile d , although a c la im  fo r  the restitu tion  o f the 
sh ip , had she s t i l l  been afloat, would have 
succeeded.

T h is  was a case in which the Norwegian Govern
ment claimed restitution in respect of a German 
steamship, together with damages and costs. The 
case was part heard on various occasions in 1919,
( * )  B r o o r t s d  b y  J .  A . S l a t e r . E s q . .  B a r r is te r - a t - L a w

on many dates before the former President (Lord 
Sterndale), and it now came on for judgment.

The V aleria  was a German steamship, and whilst 
on a voyage from Narvik, in Norway, to Hamburg, 
in Germany, laden with a cargo of iron ore, she was 
captured by H.M.S. Glendale. In  July 1919, 
when the case was before Lord Sterndale, it was 
found that the V aleria  had, in fact, been captured 
within Norwegian territorial waters; but it was 
also proved that, although there had been a viola
tion of Norwegian neutrality by reason of the 
capture, such violation had been quite uninten
tional, as the commander of the Glendale honestly 
believed that at the time of the capture he was 
on the high seas. Whilst crossing the North Sea 
after the capture heavy weather was encountered, 
and as it became impossible to bring the Valeria  
into port she was sunk by gunfire. I t  was in 
respect of the violation of Norwegian neutrality 
that the Norwegian Government now put forward 
a claim for the value of the Valeria  and her cargo, 
together with damages and costs.

The contention put forward by the Norwegian 
Government was that there had been an act of 
trespass on the part of the Glendale, and, as the 
German vessel had been wrongfully seized, the 
British Government were responsible for whatever 
happened afterwards. The seizure was wrongful, 
in the first instance, and the neutral Power was 
bound to demand back what had been wrongfully 
taken within the borders of her territorial rights. 
[Art. 3, X H Ith  Hague Convention, was cited.]

The contention for the Crown was that the cap
ture of the Valeria  was rightful as between the 
British Government and the German Government, 
and that a neutral Government could not interfere 
in a case where it had been shown that the infringe
ment of territorial rights had been made under an 
honest mistake.

The material articles of Convention X III. of the 
Hague Conference 1907, which was signed and 
ratified by Great Britain and Norway, are as 
follows:

1. Belligerents are bound to respect the sovereign 
rights of neutral Powers and to abstain, in neutral 
territory or neutral waters, from any act which would, 
if knowingly permitted by any Power, constitute 
a violation of neutrality.

2. Any act of hostility, including therein capture 
and the exercise of the right of search, committed by 
belligerent warships in the territorial waters of a 
neutral Power, constitutes a violation of neutrality 
and is strictly forbidden.

3. When a ship has been captured in the territorial 
waters of a neutral Power, such Power must, if the 
prize is still within its jurisdiction, employ the means 
at its disposal to release the prize with its officers and 
crew, and to intern the prize crew. If the prize is 
not within the jurisdiction of the neutral Power, the 
captor Government, on the demand of that Power, 
must liberate the prize with its officers and crew.

B u tle r A sp in a ll, K.C. and Balloch  for the 
Norwegian Government.

Sir Gordon H ew art (A.-G.) and D un lop , K.C. for 
the Procurator-General.

In  the course of the arguments and the judg
ment the following cases were cited:

The Betsey, Roscoe’s English Prize Cases, 
vol. 1, 63 ; 1 Ch. Rob. 93 ;

The Twee Gebroeders, Roscoe, vol. 1, 286; 
3 Ch. Rob. 162 ;
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The Catherine and A n n a , Roscoe, vol. 1, 336 ; 
4 Ch. Rob. 39 ;

The D er M oh r, Roscoe, vol. 1, 395 : 4 Cb. 
Rob. 314;

The M a r ia , Roscoe, vol. 1,401 ; 4 Ch. Rob. 348 ;
The Vrow A n n a  C atharina, Roscoe, vol. 1, 

412 ; 5 Ch. Rob. 15 ;
The A n n a , Roscoe, vol. 1, 499 ; 5 Ch. Rob. 373 ;
The P u riss im a  Conception, 6 Ch. Rob. 45 ;
The John, Roscoe, vol. 2, 232; 2 Dods. 336;
The A nne, 3 Wheaton, 435 ;
The Zam ora, 13 Asp. Mar. Law Cas. 144, 330; 

114 L. T. Rep. 626 ; (1916) 2 A. C. 77 ;
The Bangor, 13 Asp. Mar. Law Cas. 397; 114 

L. T. Rep. 1212; (1916) P. 181 ;
The Düsseldorf, 14 Asp. Mar. Law Cas. 478 ; 

122 L. T. Rep. 237 ; (1919) P. 245.
Cur. adv. vult.

Sir H e n r y  D u k e , P.—This is the claim of the 
Consul-General for Norway on behalf of His Majesty 
the King of Norway for restitution in value of the 
German steamship Valeria with damages and costs. 
The V aleria  was captured by an armed British 
trawler, H.M.S. Qlendale, on a voyage from Narvik, 
in Norway, to the port of Hamburg with a cargo 
of iron ore. In  crossing the North Sea towards 
Lerwick the commander of the Qlendale encoun
tered bad weather, and he deemed it necessary 
to abandon and to sink the Valeria. The ground 
of the present claim is that the capture of the 
V aleria  was made within the territorial waters of 
Norway. Claims which were made on behalf of 
the German owners of the V aleria  and of her cargo 
respectively have been struck out. A claim which 
was lodged on behalf of the Norwegian Customs 
officers and pilots who were on board the Valeria  
when captured will, I  believe, be disposed of by 
agreement.

At the hearing of this case on the 17th July 1919 
upon the question of the locality of the capture, 
the President, Lord Sterndale, found that the place 
of capture was within the territorial waters of 
Norway, but he found, further, that the violation 
of Norwegian neutrality had been unintentional, 
and that the captor honestly and reasonably 
believed that at the time of the capture his vessel 
and the V aleria  were outside territorial waters. 
Upon these findings judgment is claimed on behalf 
of the Norwegian Government for the value of the 
Valeria  and her cargo, and for damages and costs.

No allegation is made of misconduct or negligence 
on the part of the Qlendale in the management 
of the Valeria  after capture. The claim which 
is made is based upon the broad proposition that 
the captor was a wrongdoer and therefore held 
and dealt with the captured ship and cargo at his 
personal risk. The argument necessarily went to 
the length also of maintaining that if and when 
liability should be established against the captor, 
any damage sustained must be made good by the 
British Crown. I t  is unnecessary to consider the 
questions which this contention might be found to 
involve, as counsel for the Procurator-General 
has consented that the proceedings shall be deemed 
to have been amended by adding the commander 
of the Qlendcde as a party.

The rule of international law which is relied upon 
in support of the claim for restitution is that which 
was formulated at The Hague Conference in 1907 
in Convention X III., concerning the rights and 
duties of neutral Powers in naval war. Art. 3 of

that convention deals with the case of capture in 
neutral waters, and runs thus: “ When a ship has 
been captured in the territorial waters of a neutral 
Power, such Power must, if the Prize is still within 
its jurisdiction, employ the means at its disposal 
to release the prize with its officers and crew, and 
to intern the prize erew. If  the prize is not within 
the jurisdiction of the neutral Power the captor 
Government, on the demand of that Power, must 
liberate the prize with its officers and crew.”

The case of The Düsseldorf (u b i sup.), heard in this 
court in May 1919, is an instance in which effect 
was given at the instance of the Norwegian Govern
ment to the rule which is thus expressed. A 
German vessel which had been captured in Nor
wegian waters was there released upon the claim 
of His Majesty the King of Norway by delivering 
it in the port of Bergen, and, as was stated by 
counsel in the present case, upon the authority of 
the claimant, was forthwith handed over to the 
German owners. The rule, which was illustrated 
by the decision in the case of The Düsseldorf (ub i 
sup.) is not of recent origin. Lord Stowell states 
it with much emphasis in the case of The Vrow 
A n n a  C atharina (ub i s u p .): “ When the fact— i.e., 
of capture ,in neutral waters—is established, .it 
overrules every other consideration. The capture 
is done away; the property must be restored, 
notwithstanding that it may actually belong to 
the enemy.”

There are no exceptional circumstances in the 
case of the V aleria  such as were considered in the 
American case of The A nne (ub i sup.), and it was 
not disputed on the part of the Procurator-General 
that if the V aleria  had still been afloat she must 
have been released at the suit of the present 
claimant, notwithstanding that no claims of her 
enemy owners could have been admitted: (see The 
Bangor, u b i sup.). The question now—the release of 
the Valeria  being impossible—is whether there is a 
rule of International Law enforceable in this court 
which requires that restitution of her value should 
be made. Convention X III. of the Hague Con
ference does not deal with the matter. Convention 
X II., which contemplated the establishment of the 
International Prize Court, contained provisions in 
art. 7 which might have been relied upon in support 
of the claim if they had received the assent of the 
Parliament of the United Kingdom. That assent, 
however, was never obtamed.

The principles which are to govern the decisions 
of this court must be found, therefore, in the accep
ted authorities. Text-books and cases were relied 
upon on both sides. In  the text-books the most 
precise statement is that contained in the passage 
in Hall's Treatise on International Law, 7th edit., 
at p. 662, where the author states that for a viola
tion of neutral sovereignty “ the redress which it is 
usual to enforce consists in a replacement in its 
anterior condition, so far as may be possible, of 
anything affected by the wrongful act.”

Instances of recognition of such an obligation 
are found in the text-books: (Dana; Wheaton, 
8th edit., pp. 526-528 ; Hall, 7th edit., pp. 662-663). 
But they are the results of diplomatic arrangements, 
and not of judicial decisions, and it is noteworthy 
that in various cases where vessels captured in 
violation of neutral sovereignty had been after
wards accidentally lost or destroyed, such an 
event appears to have been regarded in the diplo
matic arena as making an end of the matter between 
the neutral complainant and the belligerent Power.
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Two oases in the English Prise Courts which 
throw some light upon the question of principle 
are those of The Betsey (uhi sup.) and 1 he John  
(ub i sup.). The Betsey was a neutral ship carrying 
neutral cargo which was captured by a British 
warship off Guadeloupe under circumstances which 
made her capture unsustainable. The captor had 
erroneously supposed that Guadeloupe was under 
blockade, and that the Betsey had broken the 
blockade. She was lost to the captor by enemy 
re-capture. In  adjudicating upon a claim for 
restitution in value, Lord Stowell stated the test 
of a captor’s liability under such circumstances 
in these terms r “ What was the nature of the 
original seizure—was it so Wrongful as to bring upon 
the seizor all the consequences of that strict 
responsibility which attaches to a tortious and 
unjustifiable possession ? ” And he rejected the 
claim. The John (u b i sup.) was an American 
vessel captured by a British warship in 1815 after 
peace had been concluded between this country 
and the United States, and in ignorance of that 
fact, and was lost by the captor at sea without 
negligence. The owners’ claim for restitution in 
value was held by Lord Stowell to be barred by the 
fact that the capture was made in good faith. The 
decisive question was said to be: Was there 
bona fide  possession in the captor, i.e., possession 
which was “ honestly taken under all the knowledge 
of rights which the party had or could have had 
upon due and practicable inquiry ’ ’ ? Lord Stowell 
also said that in such a case “ the very title of 
bond fide  refers to the integrity of the party rather 
than to the legality of the act,” and added : “ He 
errs optim a fide  if he acts honestly according to 
all the information he either had or could have 
procured.”

In  the case of The D er M o h r (ub i sup.) Lord 
Stowell is also reported as saying that for “ loss at 
sea by accident only in bringing in ” a captor who 
has made a “ justifiable" seizure would not be 
liable to make restitution ; the epithet “ justifiable ” 
being applied to the seizure in question, notwith
standing that in the event the vessel seized was 
held not to be condemnable as prize.

The present claim for restitution was founded 
rather upon an assumed analogy to cases of tortious 
possession under the English Common Law than 
upon any definite rule or precedent under Inter
national Law. The case of the captor was likened 
to that of a man who by mistake possesses himself 
wrongfully of a chattel not his own and loses it. 
Mr. Aspinall’s illustration was that of a member 
of a club who inadvertently carries away the 
umbrella of another member. The analogy seems 
to me to fail in this, that the person supposedly 
guilty of such a conversion has no lawful authority 
or lawful duty to take any chattel other than his 
own, and is answerable in damages if he does, 
whereas the commander of a belligerent warship 
has such an authority and duty, and is not liable 
in damages in a Prize Court if he discharges his 
duty or uses his authority in good faith. The cases 
show, I  think, that a personal claim of any owner 
of the ship or cargo now in question against the 
captor would have been disposed of by Lord Stem- 
dale’s finding that the capture was made in good 
faith and without gross negligence. Can the 
unintended encroachment of the captor upon the 
territorial waters of a neutral Power give to that 
Power a claim on behalf of enemy owners which 
under International Law neutral owners of a vessel 
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seized in error would not possess ? In  my opinion 
it cannot, and I  must pronounce against the claim 
for restitution in value.

With regard to the claim for damages, the in
fringement of Norwegian sovereignty is established, 
but this is not a wrong which gives a claim for 
pecuniary compensation cognisable in any court of 
law at present existing. Amends for such occur
rences are not subject to judicial determination. 
The unintentional character of the offence has to 
be considered, therefore, in relation only to the 
claim which is set up for an award of damages in 
respect of the arrest and detention, and, if any 
part of that question is still open, the loss of the 
ship and cargo. So far as I  am aware, such damages 
have only been awarded where a capture was made 
in wilful abuse of belligerent rights. The leading 
case is that of The A n n a  (ub i sup.), where, upon 
proof of the capture and oppressive detention in 
flagrant and deliberate breach of the neutrality of 
the United States of a ship and cargo claimed by 
United States citizens, Lord Stowell awarded 
damages and costs against the captor, the com
mander of a privateer, at the instance of the 
Government of the United States, the American 
Ambassador being the claimant.

A ease which is like the present in the absence of 
wilful misconduct is that of The Twee Gebroeders 
(ub i sup.). The ship there in question—a Dutch 
vessel—was captured in the Eastern branch of the 
Ems while engaged in running the British blockade 
of the port of Amsterdam, then in enemy occu
pation. Claim for her release was made by the 
Government of Prussia on the ground that the 
boats which made the capture had been dispatched 
from a British vessel lying within the territorial 
waters of Prussia. The boundaries between 
Prussian and Dutch waters in the Eastern Ems 
were, it appeared, difficult of determination, and 
Lord Stowell, finding that the error which vitiated 
the capture was attributable to misapprehension 
or mistake, said, “ It  was very different from a case 
of actual attack in clear neutral territory,” and 
upon this ground ordered the release of the vessel, 
without damages or costs. The findings of the 
court upon the trial of the question of fact in the 
present case bring the case within the authority 
of the decision in The Twee Gebroeders (ub i sup.), 
and no damages should be awarded in respect of 
the capture of the Valeria.

There remains the question of costs. Applying 
the principles stated in the judgment of the Privy 
Council in the case of The Zam ora (ub i sup.), the 
Crown submits to pay such oosts as may be awarded 
in the exercise of the discretion of the court pursuant 
to the Prize Rules 1914 (Order X V III., r. 1). The 
Crown also accepts the liability for costs which, 
under the established practice of the court, might, 
without the Rules of 1914, have been awarded 
against the captor. The principal facts in relation 
to the question are that the capture in violation of 
neutral rights was not made by order of a Minister 
of the Crown, or intentionally or knowingly on the 
part of the captor; that the loss of the Valeria  
without negligence was known at all material times 
to the claimant; that the Procurator-General was in 
the wrong in his contention at the trial as to the 
question of the locality of capture; and that the 
claimant is found by this judgment to be in the 
wrong as to the question of restitution in value 
and of damages. The claimant is entitled to have 
a declaration that the capture of the Valeria  was
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made in Norwegian waters, and I  so decree ; but, 
having regard to the general principles which govern 
liability for costs in prize, and to the result of 
the litigation as a whole, I  make this declaration 
without an award of costs to either party.

Solicitors for the Norwegian Government, 
Waltons and Co.

Solicitor for the Procurator-General, Treasury  
Solic itor.

f&ouge of 3Loriis.

M a y  7, 10, 11, 13, 14, and J u ly  12, 1920. 
(Before Lords Ca v e , A t k in s o n , Sh a w , Su m n e r , 

and W r e n b u r y .)
B r it a in  Ste a m s h ip  Co m p a n y  L im it e d  v. T h e  

K in g  ; Gr e e n  v . B r it is h  I n d ia  St e a m  N a v ig a 
t io n  Co m p a n y  L im it e d  ; B r it is h  I n d ia  St e a m  
N a v ig a t io n  Co m p a n y  L im it e d  v . L iv e r p o o l  
a n d  L o n d o n  W a r  R isks  I nsur an c e  A s so ciatio n  
L im it e d ; T h e  P e t e r s h a m ; T h e  M a t ia n a . (a)

O N  A P P E A L  FR O M  T H E  C O U R T OF A P P E A L  I N  E N G L A N D .

M a rin e  insurance — F .c. and s. clause — W arlike  
operations— W ar or m arine risk .

Appeals fro m  Court o f  A ppea l in  the cases o f  the 
vessels P. and M.

The owners o f  the P., which vessel was sunk by 
collis ion w ith  another merchant vessel when both, 
ships were navigating w ithout lights in  obedience 
to w ar emergency regulations, claimed compensation 
f ro m  the A d m ira lty  Commissioners to whom the
P. was chartered. Under the charter-party the 
A d m ira lty  assumed lia b il ity  fo r  the losses excepted 
fro m  the usual m arine po licy  by the f.c . and
s. clause.

I n  the case o f  the M. the vessel was insured  
against w ar r isks  in  add ition  to her usual m arine  
policy. The dispute was in  substance whether a 
loss sustained w h ils t the vessel was sa iling  in  
convoy, accompanied and controlled by ivarships, 
was a loss excepted by the f.c . and s. clause o f the 
m arine policy.

Held (Lo rd  Cave and Lo rd  Shaw dissenting in  the 
case o f  the M.), that the loss o f  neither vessel was 
approxim ate ly  caused by hostilities or warlike  
operations, and that the loss in  both cases was due to 
a m arine, not to a war, risk.

Sects. 30 and 31 o f the N ava l D isc ip line  A ct 1866 
and the relationsh ip  between convoy and escort 
considered. The nature o f  w arlike  operations 
discussed.

Decisions o f the Court o f A ppeal (reported 14 Asp. 
M a r. L a w  Cas. 507, 513; 121 L . T . Rep. 553, 
559 ; (1919) 2 K . B . 670) affirmed.

A ppeals  consolidated which raised the question 
whether the loss of the ship in the one case by 
collision and in the other by stranding on a sunken 
reef was, in the circumstances fully dealt with in 
the judgments of their Lordships, “ a consequence 
of hostilities or warlike operations ” or was the 
result of a marine risk not falling within that 
description.

In the first appeal the appellants, the Britain 
Steamship Company Limited appealed from an 
order of the Court of Appeal (Warrington, Duke, and 
Atkin, L.JJ.) (sup.) which dismissed their petition
(fl) Reported by W. E. R e id , Esq., Barriater-at-Law. -

of right in respect of the loss of their steamship the 
Petersham. The court decided that the collision 
which sunk the Petersham was alone due to her 
being navigated at night without lights in accord
ance with Admiralty Regulation No. 37 made under 
the Defence of the Realm Regulations. She was 
requisitioned by the Admiralty on the terms of a 
charter-party known as T. 99, clause 19 of which 
provided that “ the risks of war which are taken 
by the Admiralty are those risks which would be 
excluded from an ordinary English policy of marine 
insurance by the following or similar, but not 
more extensive, clause: Warranted free of capture, 
seizure, and detention, and the consequences 
thereof, or of any attempt thereat, piracy excepted, 
and also from all consequences of hostilities or 
warlike operations, whether before or after 
declaration of war.”

In  the second case the steamship M atiana , 
belonging to the British India Steam Navigation 
Company Limited, while homeward bound on a 
voyage from Egypt with three other merchant 
vessels which were being navigated in convoy 
under Admiralty control, the escort being four 
warships, stranded in the Mediterranean on the 
Keith Reef at midnight on the 1st May 1918. 
After laying there some hours she was torpedoed 
by an enemy submarine. The convoy had to 
traverse a part of the Mediterranean which was 
infested by enemy submarines; and, with the 
object of avoiding an attack, the convoy steered a 
course more northerly than that usually adopted 
in time of peace. The master of the vessel was 
bound to obey the orders of the officer commanding 
the escort. Efforts were made to get the vessel 
off, but they failed. On the 5th May there was a 
gale, and the vessel became a total loss. The 
vessel’s position was hopeless from the first, and 
Bailhache, J. found as a fact that even if she had 
not been torpedoed she would still have been a 
total loss.

The vessel was insured under two policies—one 
against marine risks and the other against war 
risks. The material clause of the war policy 
insured the vessel against “ all consequences of 
hostilities or warlike operations by or against the 
King’s enemies, whether before or after the 
declaration of war.”

The Court of Appeal decided in the case of the 
Petersham that navigation without lights, provided 
that the errand itself upon which the ship was 
bound was a peaceful one—e.g., the carrying of an 
ordinary cargo from port to port—was a peaceful 
operation performed under conditions adopted 
by reason of the existence of a state of war, and was 
not of itself a warlike operation simply because 
of the existence of war conditions, and, distinguishing 
the case from that of B rit is h  and Foreign Steamship 
Company L im ited  v. The K in g  (14 Asp. Mar. Law 
Cas. 121, 270; 118 L. T. Rep. 640; (1918) 2 K. B. 
879), affirmed the judgment of Bailhache, J., who 
dismissed their petition of right claiming from the 
Crown for the loss of the ship.

In  the case of the M atia n a  the Court of Appeal 
held that sailing in convoy was only a device 
adopted to avoid attack or to provide means of 
defence or escape in case an attack should be made, 
being part of a series of precautionary measures 
taken for the safety of merchant vessels, and they 
held, reversing the decision of Bailhache, J., that 
the underwriters of the marine risk policy were 
liable.
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From that decision the underwriters of the policy, 
Green and others, appealed, and there was a cross- 
appeal by the owners of the ship, the respondents 
to that appeal being the underwriters of the war 
risk policy.

In  the first appeal:
M acK in n o n , K.C., R. A . W right, K.C., and 

C. Robertson D un lop , K.C. for the appellants.
Sir Gordon Hewart (A.-G.) and N orm an Raeburn,

K.C. for the Crown.
In  the other appeals :
R. A . W right, K.C. and Claugliton Scott for the 

marine insurers, Green and others.
M acK in n o n , K.C. and Lewis Noad for the ship

owners, the British India Steam Navigation 
Company.

B u tle r A sp in a ll, K.C. and N orm an Raeburn, K.C- 
for the War Risks Insurance Association.

The House took time for consideration.
J u ly  12. — The following judgments were 

delivered :—
Lord Ca v e .—These appeals raise the same 

question, namely, whether the loss of a sh'p, in 
the one case by collision, in the other by stranding, 
was a consequence of hostilities or warlike opera
tions, or was the result of a marine risk not falling 
within that description. The facts of the two 
cases differ, but, as they must be decided on the 
same general principles, they have conveniently 
been heard together.

The appeal in the B r ita in  Steamship Company v. 
The K in g  arises out of the loss on the 6th May 
1918 of a British merchant vessel, the steamship 
Petersham. This vessel, which belonged to the 
appellants, the Britain Steamship Company, was 
at the date of her loss in charter to the Admiralty 
under a time charter in the form known as T. 99. 
The charter-party contained the following clauses : 
“ (18) The Admiralty shall not be held liable if the 
steamer shall be lost, wrecked, driven on shore, 
injured or rendered incapable of service by or in 
consequence of dangers of the sea or tempest, 
collision, fire, accident, stress of weather, or any 
other cause arising as a sea risk. (19) The risks 
of war which are taken by the Admiralty are those 
risks which would be excluded from an ordinary 
English policy of marine insurance by the following 
or similar, but not more extensive, clause: 
Warranted free of capture, seizure, and detention, 
and the consequences thereof, or of any attempt 
thereat, piracy excepted, and also from all conse
quences of hostilities or warlike operations, whether 
before or after declaration of war.”

On the night of the 6th May the Petersham was 
on a voyage from Bilbao to Glasgow with a cargo 
of iron ore, and, in accordance with an Admiralty 
regulation made under the Defence of the Realm 
Regulation No. 37, was proceeding without navi
gation lights. At 11.20 p.m., when off Trevose 
Head ;n Cornwall, she was run into and sunk by 
a Spanish merchant vessel, the steamship Serra, 
which was on a voyage from Swansea to Bilbao with 
a cargo of patent fuel. The Serra was also sailing 
without lights, and the case has been argued upon 
the footing that she also was bound by the 
Admiralty regulation to dispense with navigation 
lights. The night was very dark, and it has been 
found that owing to the absence of lights the 
collision could not have been avoided by the

exercise of reasonable care and skill on the part 
of those on board the two vessels. There is nothing 
to show for what purpose the iron ore was intended 
to be used, nor is there any evidence that any hostile 
vessel was, or was believed to be, in the neigh
bourhood at the time of the collision.

A petition of right brought by the owners of the 
Petersham against the Crown for reimbursement 
was dismissed by Bailhache, J. on the ground 
that the loss of the vessel was not a consequence 
of hostilities or warlike operations within the mean
ing of clause 19 of the charter-party, but fell 
within clause 18, and his decision was affirmed by 
the Court of Appeal. The owners have appealed 
to this House.

The Petersham was lost by collision, and any 
liability on the part of the Admiralty is therefore 
expressly excluded by clause 18 of the charter- 
party, unless the collision was a “ consequence of 
hostilities or warlike operations ” within the mean
ing of clause 19 of the same document. In  order 
to establish the latter proposition, it is necessary to 
show, first, that there were hostilities or warlike 
operations which could have caused the collision; 
and, secondly, that the collision was a direct and 
proximate consequence of those hostilities or 
warlike operations. The rule, long established in 
cases relating to marine insurance and embodied 
in sect. 55 (2) of the Marine Insurance Act 1906, 
that an insurer is not liable for any loss which is 
not proximately caused by a peril insured against, 
applies with full force to a clause such as that 
which is now under consideration : (see per Willes. ,1. 
in lon ides  v. Universal M a rin e  Insurance Company, 
1 Mar. Law Cas. 0. S. 353 ; 8 L. T. Rep. 705 ; 
14 C. B. N . S. 259, at p. 289; and per Lord 
Halsbury, C. in Andersen v. M arten , 11 Asp. Mar. 
Law Cas. 85, at p. 87 ; 99 L. T. Rep. 254 ; (1908)
A. C. 334, at p. 340).

I t  appears to me that in the case of the 
Petersham the appellants fail- to show that there 
were in fact any hostilities or warlike operations 
to which the loss of the vessel can be attributed. 
The word “ hostilities” connotes operations of 
war, which may be either offensive or defensive, 
and may be undertaken either by the vessel 
immediately concerned or by an enemy or friendly 
force. The expression “ warlike operations ” is 
said to have been added in order to cover cases 
where similar acts were done, but no actual out
break of war had occurred, but, however that may 
be, the effect of the addition is somewhat to extend 
the category of acts referred to even where a war 
is in progress, and the appellants throughout 
their argument relied upon the expression 
“ warlike operations ” as the wider of the two 
expressions. But, in order that the words may 
apply, there must be some act of war or of a warlike 
character which could have caused the less sued 
upon. Here there was no such thing. So far as 
is known, there was no enemy ship anywhere in 
the neighbourhood; and the mere fact that a 
submarine war was being waged by Germany 
cannot possibly be regarded as a proximate cause 
of the collision of those two vessels. No friendly 
warship was near. Both the Petersham and the 
Serra were proceeding upon a peaceful mission, and 
their desire was not to engage in, but by all means 
to avoid, warlike operations. I t  was suggested 
that sailing without lights in time of war was 
itself a warlike operation, but that contention 
appears to me incapable of being sustained. The
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lights were extinguished in order to avoid the 
enemy, and there is a well-established difference 
between a peril insured against and an action 
taken for fear of such a peril: (see Becker, Gray, and 
Go. v. London Assurance Corporation, 14 Asp. 
Mar. Law Cas. 156; 117 L. T. Rep. 609; (1918)
A. C. 101). Nor can the- Admiralty regulation, 
which was of general application, be said to be 
an operation of any kind. No doubt the risk of 
collision was greater by reason of the absence of 
lights, but it remained a sea risk, though increased 
by war conditions.

The case of B rit is h  and Fore ign Steamship Com
p a n y  v. The K in g  (14 Asp. Mar. Law Cas. 121, 
270 ; 118 L. T. Rep. 640 ; (1918) 2 K. B. 879) 
was relied upon. But that case is clearly dis
tinguishable, as it was there admitted on behalf 
of the Crown that sailing without lights at 
night was a warlike operation, and the decision 
proceeded upon that footing. No doubt the 
admission could readily be made in that case, as 
both the vessels concerned, the St. Oswald and the 
French battleship Suffren, were proceeding to 
evacuate troops from Cape fcfelles, and were there
fore very plainly engaged in warlike operations. 
But the admission can have no effect in other 
cases. The decision of the Court of Appeal in 
In u i  Gomei K a isha  v. Bernardo A tto lico  (reported in 
Lloyd’s List of the 20th July 1918, p. 114) turned, 
not on the absence of lights, but on negligence.

In the case of the Petersham, therefore, I  am 
clearly of opinion that the decision appealed from 
is right and that the appeal should be dismissed 
with costs.

The seoond appeal, Green v. B rit is h  In d ia  Steam 
N aviga tion  Company L im ited , and the supplemental 
appeal arise out of the loss on the 1st May 1918 
of a British merchant vessel, the steamship M atiana , 
which was the property of the British India Steam 
Navigation Company. This vessel was insured with 
underwriters against the usual marine perils, 
including perils of the seas, the policy containing 
the usual f. c. and s. clause which, so far as material, 
was in the following terms: “ Warranted free 
from capture, seizure, and detention, and the 
consequences thereof, or any attempt thereat, 
barratry, piracy, riots, and civil commotion 
excepted, and also from all consequences of hostilities 
and warlike operations, whether before or after 
declaration of war.” She was also insured with the 
Liverpool and London War Risks Insurance 
Association against war risks, the material clause 
in this policy insuring the vessel against “ the risks 
of capture, seizure, and detainment by the King’s 
enemies and the consequences thereof, or any 
attempt thereat, and all consequences of hostilities 
and warlike operations by or against the King’s 
enemies, whether before or after declaration of 
war.” On the 24th April 1918 the M atia n a  left 
Alexandria for a British port with a cargo of cotton. 
At that time sailing under convoy was compulsory, 
and the M a tia n a  with three other merchant ships 
sailed under convoy with an escort of four of His 
Majesty’s ships. By sect. 46 of the Naval Prize 
Act 1864 and sect. 31 of the Naval Discipline Act 
1866, the master of a vessel sailing under convoy 
is bound under a penalty to obey the orders of the 
officer commanding the escort in all matters 
relating to the navigation of his ship, and those 
orders may be enforced (if need be) by force of 
arms. On the 1st May the convoy was traversing 
a part of the Mediterranean between Sardinia and

Cape Bon, which was usually infested with sub
marines, and was steering a course more northerly 
than that which is usually adopted in time of peace. 
Just before dark, the convoy then sailing N. 30 W., 
the senior naval officer in command of the escort 
gave orders that on a given signal the course should 
be changed to N. 81 W. This signal was given at
9.30 p.m., and the course was changed accordingly. 
At 10 p.m. the order was given to zigzag. 
The merchant vessels were proceeding in line 
abreast, the escorting ships being round about 
the convoy. At about 12.15 a.m. the M atiana , 
which was the second ship from the left, struck 
a small reef called the Keith Reef, which is unlighted. 
The night was calm, and no breakers were seen 
before she struck. Some eleven hours later she 
was torpedoed, but it has been found that the ship 
was lost as a consequence of the stranding, and 
that the fact of her being ‘torpedoed made no 
difference in this respect. The reef is shown on 
the Admiralty chart with the words “ generally 
breaks,” and on the large-scale chart there is a 
note that “ as the currents are uncertain, both in 
strength and direction, and the reef not always 
visible, care should be taken to give all these 
dangers a wide berth.” The master of the M atia n a  
gave evidence that at the time of stranding ho 
believed that his vessel was some nine miles to the 
south of the Keith Reef. The naval officer in 
command of the escort was not called to give 
evidence.

An action was brought by the owners against 
the Liverpool and London War Risks Insurance 
Association, and alternatively against the marine 
risk underwriters, to recover the loss. Bailhache, J. 
found that no negligence was proved either on the 
part of the master of the M a tia n a  or on that of the 
King’s officer; and, being of opinion that sailing 
under convoy was a warlike operation and that the 
loss was directly due to that operation, he gave 
judgment against the War Risks Insurance Associa
tion. On appeal, the Court of Appeal reversed this 
decision and gave judgment for the war risk under
writers and against the marine risk underwriters. 
The marine risk underwriters appealed to this 
House; and thereupon the owners gave a counter
notice of appeal claiming that, if the marine under
writers were not liable for the loss, the war risk 
underwriters were so liable, and these two unpeals 
have been consolidated. There is no doubt that 
the owners are entitled to be compensated by one 
set of underwriters or the other, and the only 
question is on which side the liability falls.

In  order to determine this question it is first 
necessary to inquire (as in the former case) whether 
there were any hostilities or warlike operations 
which could have caused the loss. I  think there 
were. No enemy craft is known to have been in 
the neighbourhood at the time of the stranding, 
and the loss cannot be attributed to hostilities on 
the part of the enemy. Nor in my opinion is it 
correct to say that the M atia n a  was herself engaged 
in any warlike operation. It  is true that she was 
being convoyed by warships ; but that was done for 
her protection against possible attack, and she 
herself formed no part of any attacking or defending 
force. In  this respect I  agree with Atkin, L.J., 
who says : “ It  appears to be fallacious to identify 
the merchant vessels sailing with convoy with the 
warships which escort them. The warships are 
engaged in the warlike operation of protecting non- 
combatant vessels from the enemy. The merchant
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vessels are engaged in the peacelike operation of 
conveying merchandise by sea. The sheep are not 
the shepherd, and are not engaged in the operation 
of shepherding.”

But in my opinion the British warships which 
formed the escort of the convoy were engaged in a 
warlike operation. I t  has been said that almost any 
movement of a warship of a belligerent Power by 
sea in time of war is a warlike operation; and that 
term would certainly appear to cover an expedition 
undertaken by vessels of war in wartime for the 
protection of merchantmen against the enemy.

But, assuming this to be the case, there remains 
the crucial question whether the operation of the 
convoying vessels was the proximate or direct 
cause of the loss of the M atiana . I  think it was. 
The inference which I  draw from the facts above 
stated is that the loss was the direct consequence of 
the orders given by the naval officer in command 
to take the course which he prescribed. No doubt 
the existence of the reef and its surrounding 
currents was a condition without which the vessel 
would not have stranded ; but the true cause of the 
stranding was the act or event which brought the 
vessel within their dangerous influence. If  she 
had been driven upon them by a storm or by 
hostile pursuit, or had been brought there by the 
negligence of those on board, the loss would have 
been properly described as caused, not by the reef 
or its currents, but by the storm or by the enemy or 
by bad seamanship, as the case might be. In  
fact, she was compelled to enter the area of danger 
by the orders of the officer commanding the escort, 
which she had neither the right nor the power to 
disobey; and I  think the true conclusion is that 
those orders were the direct and determining cause 
of her loss.

It  is contended that, even if this be so, it does 
not follow that the loss was a consequence of war
like operations, as the giving of an order cannot in 
itself be an operation. Perhaps it cannot, if the 
order stands alone. But in the present case the 
orders were a part of the convoying operation, 
which included the choice of the route, the setting 
of the course, and the precautions taken on the 
voyage; and I  do not think that the transaction 
can be split up and treated as in part an operation 
and in part something other than an operation. It  
was the duty of the commanding officer, for the 
protection both of the warships under his command 
and of the merchant vessels under his care, to 
direct the course of the convoy as he thought 
best; and in doing so he was but carrying out the 
operation with which he was charged. In  my 
opinion, therefore, the loss was a consequence of 
warlike operations within the meaning of the war 
risk policy.

The Court of Appeal came to a different con
clusion, and it remains to consider the reasons 
upon which their decision was founded. The 
judgment of Warrington, L.J. was mainly based on 
the view that neither the escorting nor the escorted 
vessels were engaged in a warlike operation ; and 
I  have already given my reasons for holding that 
the escorting vessels were so engaged. But the 
learned Lord Justice added: “ Assuming that the 
order of the commander was a part of the operation, 
I  do not think it was proved in this case that the 
loss was directly caused by that or by the master s 
obedience to it. The plaintiffs in fact leave it in 
doubt whether the stranding was inevitable if the 
order was obeyed or Whether there was some other

cause, such as the effect of currents, which brought 
it about.”

Duke, L.J. did not deal expressly with this 
point, but Atkin, L.J. expressed his view as follows : 
“ The actual loss was caused by an ordinary sea 
peril, stranding. I t  seems to me impossible to say 
that the naval officer directed her on to the reef, 
or that her striking was the inevitable, or even the 
probable, consequence of his order. That she 
struck the reef was a mischance. I t  would not be 
calculated. It  was not proximately caused by the 
order. I t  was precisely the kind of mischance that 
constitutes a marine peril when voyaging an un
known or uncharted route. No doubt, by taking 
the course she was ordered, she was exposed to the 
risk of striking the reef; but in my view the true 
result of the order was merely to expose the-ship to a 
greater chance of suffering a loss from marine 
peril.”

I  feel the force of this reasoning, but, with great 
respect to the learned Lords Justices, I  think it 
gave too little weight to the special facts of this 
case. No doubt the loss was actually caused by 
stranding, but it is necessary to look beyond that 
fact and see what caused the vessel to strand. 
The position of the reef and the dangerous nature 
of the currents surrounding it appeared upon the 
chart and were known to everyone; and but for 
the orders of the naval officer the M atia n a  would 
not have found herself anywhere near them. The 
naval officer was not called, and we do not know 
why he gave the order to turn at the moment when 
it was given. He may have been out of his reckon
ing at that moment, or he may have under-estimated 
the effect of the tide or the currents on vessels 
pursuing a zigzag course. He may even (as 
Bailhache, J. suggests) have run the risk of the 
rocks to avoid some submarine danger known to 
or suspected by him. But in any case he set the 
course which took the M atia n a  into the area of 
danger. Having entered the area she could not 
by any exercise of seamanship on the part of her 
officers have avoided the rock which was submerged 
and invisible. Her striking was not a mischance 
due to the ordinary perils of the sea. It  may not 
have been the inevitable,, but it was the not improb
able, consequence of the order given by the naval 
officer, and was its actual result. If  I  may borrow 
the apt illustration used by Atkin, L.J. in a passage 
which I  have already cited from his judgment, I  
should sat that, if a shepherd in order to avoid the 
wolf were to drive his sheep along a path leading to 
a , precipice down which they fell, the loss of the 
flock would be a direct consequence of his pastoral 
operations. Here the escort (either by reason of 
some error or for some other cause) shepherded the 
M atia n a  into a course which led to the reef, snd her 
stranding was the result.

The authorities, so far as they go, support the above 
conclusion. In  And Coasters L im ited  v. The K in g  (35 
Times L. Rep. 604; affirmed on appeal, 36 Times L. 
Rep. 555) a trading vessel was accidentally run 
down by a British destroyer engaged in patrolling for 
submarines, and in R ichard de La rrinaga  v. A d m ira lty  
Commissioners (14 Asp. Mar. Law Cas. 572; 122
L. T. Rep. 551; (1920) 1 K. B. 700; affirmed 
on appeal, 123 L. T. Rep. 485 ; (1920) 3 K. B. 
65), a vessel was lost by collision with a warship 
which was on her way to take up a convoy. In  
each case it was held by the Court of Appeal that 
the loss was the direct consequence of a warlike 
operation. Of course, those cases are distinguish-
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able from the present, as in each of them the war
ship came into actual collision with the vessel 
which was lost; but they are useful as showing 
that a warship may be engaged in a warlike opera
tion though no attack upon or by the enemy is 
impending or immediately apprehended, and also 
that an accident which is not the inevitable or 
calculable result of the course taken by a warship 
may yet be the direct consequence of her action.

Upon the whole, I  have come to the conclusion 
that the loss of the M a tia n a  was a “ consequence 
of hostilities or warlike operations ” ; and accord- 

i ngly that the war-risk underwriters are liable; 
and I  would set aside the order of the Court of 
Appeal in this case and restore that of Bailhache, J., 
with costs here and below.

Lord A t k in s o n .—It  has long been firmly estab
lished as a rigid principle of the law of marine 
insurance to be unfailingly applied, that in order 
to recover on a policy damages for the loss of a 
ship by one of the perils insured against that 
peril must be proved to have been the direct and 
proximate cause of the loss.

The Petersham, a cargo-carrying ship, was lost 
on the 6th May 1918, in consequence of a collision 
with another ship, the Spanish steamship Serra. 
Collision at sea is p rim d  fac ie  a sea risk. The 
burden of rebutting that presumption rests in this 
case upon the suppliant. Whatever be the true 
meaning of the words “ hostilities ” and “ warlike 
operation,” as used in clause 19 of the charter- 
party known as T. 99, under which the Petersham  
was chartered, the suppliants can, on the facts 
proved, only recover the damages sued for by 
establishing affirmatively that this collision was 
not a sea peril, but was the direct and proximate 
consequence of an act of “ hostility ” or of a “ war
like operation,” or, in other words, that an act of 
“ hostility” or a “ warlike operation” was the 
direct and proximate cause of the loss. I  concur 
with Atkin, L.J. in thinking that the word 
“ hostilities ” connotes the idea of belligerents 
properly so called, enemy nations at war with one 
another, and is used to describe the operations, 
offensive, defensive or possibly protective of the 
one against the other, in the conduct of their war. 
I  also concur with him in thinking that the words 
“ warlike operations ” have a much wider reach, 
and not only include “ hostilities,” but cover, even 
where a state of war does not exist, operations of 
such a general kind or character as belligerents 
have recourse to in war, as, for instance, where 
combative operations are undertaken to suppress 
a rebellion against an allied or friendly Power, or 
where the territory of a nation may “ before war has 
been declared ” require, in anticipation of attack, to 
be protected by such defensive measures as laying 
down mines. The transfer of the combative forces 
of a Power from one area of war to another, or from 
one part of an area of war to another part for 
combative purposes would, I  think, be a “ warlike 
operation” within the meaning of this charter- 
party, as would also be the patrolling by the ships 
of war belonging to a nation of the sea coast of that 
nation, or an allied nation for the purpose of pre
venting invasion, or even for the purpose of pro
tecting from hostile attack by enemy vessels the 
lives and property of the inhabitants of sea-board 
towns. If, in the course of this patrolling, a ship 
of war collided with and sank a merchant vessel, 
the loss would, of course, be a direct consequence 
ef a warlike operation.” If, however, the

inhabitants of such a town, in order to prevent its 
being made a target for the fire of an enemy’s 
vessels of war, chose voluntarily, or upon com
pulsion, to screen all their lights and bury their 
town in almost complete darkness, this wise 
measure of precaution could not, I  think, with 
reason be described as a “ warlike operation,” 
though it might incidentally vastly increase the 
dangers attending locomotion in the streets and 
thoroughfares of the town. And just as I  am of 
opinion that patrolling such as I  have mentioned 
would be a warlike operation,” so also am .1 
of opinion for the reasons I  shall presently give 
more fully, that the shepherding, directing and 
protecting from possible attack by ships of war 
of convoyed merchantmen are on the part of those 
ships of war, though not on the part of the merchant
men convoyed, “ warlike operations.” Of course, 
if a merchantman chose to take combative action, 
such as attempting to ram an enemy submarine, 
that action would while it lasted be a “ warlike 
operation. ’ The sailing over the sea by a cargo
carrying ship from port to port is in its nature a 
peaceful adventure, whether undertaken by day 
or night, in war time or in peace time. But the 
dangers wh'ch in war time beset such an adventure, 
especially the danger of attack by enemy submarine, 
may not only justify, but absolutely require, that 
certain conditions should, as precautions against 
possible hostile attack, be imposed upon these 
merchantmen as to the mode and manner in which 
they shall carry out their adventures. One of 
those conditions is, that when sailing at night 
they shall not exhibit their regulation lights. It  
is a purely negative thing, not in any way combative 
or aggressive in character. The ' non-exhibition 
of those lights during darkness, no doubt, neces
sarily increases considerably the risks of collision 
since those who navigate such ships may, by reason 
of it, be rendered unable to see an approaching 
ship in time to manoeuvre so as to keep clear of her, 
but as a recompense it is designed and presumably 
calculated to protect her to a considerable degree 
from submarine attack. The lights both of the 
Petersham and the Spanish ship were concealed 
when they collided. The collision, no doubt, was 
brought about by that conqealment; neither ship 
has been found guilty of negligence. I  do not 
think, however, that a voyage such as that upon 
which each of these ships was engaged—a vovage 
which in time of peace would be treated as an 
ordinary maritime adventure—becomes either a 
“ hostility ” or a “ warlike operation ” within 
the meaning of this charter-party, merely because 
of tbe fact that, as a precaution against possible 
attack, she is compelled not to exhibit her regulation 
lights during the night, even though consequences 
indicated should follow from this concealment. 
Mr. Wright on behalf of the suppliants contended
(1) that the making by the Admiralty of an order 
that vessels should, when voyaging, not exhibit 
their “ regulation lights ” was in itself a “ warlike 
operation,” and (2) that even if not, obedience 
to such an order, if rendered, was a “ warlike 
operation.” Such orders are no doubt made for 
the purpose mentioned during war; but neither 
the making of them nor the obedience to them is, 
in my view, a “ warlike operation” within the 
meaning of the charter-party.

The case of B r it is h  arid  Fore ign Steamship 
Company L im ite d  v. The K in g  (14 Asp. Mar. Law 
Cas. 121, 270; 118 L . T. Rep. 640; (1918) 2
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K. B. 879), referred to in argument as the St. 
O swalds case, is in all essentials fundamentally 
distinguishable from the Petersham, case. In  
that case the vessel which was lost was requi
sitioned by the Admiralty and bound to obey the 
orders given through its accredited officers. She 
was, at the time of her loss, employed in obedience 
to these orders on a service which was in its very 
nature a “ warlike operation,” namely, in carrying 
some of the combative forces of the Crown from 
Gallipoli (upon its evacuation) to some other 
destination. I t  is true that at the time of her 
collision with the French battleship the Suffren  
she had not got these troops on board, but she was, 
under Admiralty orders, hurrying at full speed to 
the port at which she was to take them on board. 
This circumstance does not, in my view, alter the 
character of the operation she was at the time of 
collision performing. Again, the St. Oswald was 
sunk in an area of naval warfare by an Allied 
warship presumably engaged at the very time in 
carrying out “ warlike operations.” From what
ever point of view the disaster be regarded it was, 
I  think, the direct and proximate consequence of a 
“ warlike operation.” The decision in it has no 
application to the case of the Petersham. In  the 
latter case the appeal, I  tnink, fails and should be 
dismissed with costs.

The case of the M atia n a  is one of an entirely 
different character from both these cases. It  
presents much greater difficulties. These diffi
culties are somewhat increased by the fact that the 
senior naval officer who commanded the ships of 
war convoying the four merchantmen of which the 
M atia n a  was one, and gave the orders as to the 
courses the latter should follow, was not examined 
as a witness.

The war risk policy dated the 13th March 1918 
effected on the M atia n a  with the Liverpool and 
London War Risk Association Limited contained 
the following Clause No. 9 : “ The said ships shall 
Le deemed to be at all times fully insured against 
all perils covered by an ordinary Lloyd’s policy 
with collision clause attached and containing an 
f.c. and s. clause in the following terms : “ War
ranted free from capture, seizure and detention 
and the consequences thereof, or any attempt 
thereat, barratry, piracy, riots and civil commotion 
excepted, and also from all consequences of hostili
ties or warlike operations whether before or after 
declaration of war.” Shortly after midnight on 
the 30th April 1918 the M a tia n a  ran upon the 
Keith Rocks, on which there were no lights, and the 
night being calm there were no breakers which 
might have been observed by those on board the 
vessel as she approached these rocks. She was 
next day, at about 11.30, struck by a torpedo, but 
Bailhache, J., sitting in the Commercial Court, 
before whom the case first came, held that the 
position of the M a tia n a  was hopeless from the 
first, and that even if she had not been torpedoed 
she would have become a total wreck. This 
finding of fact has not been appealed against. He 
also found that the master of the M atia n a  was in 
no way to blame for the position in which he found 
himself, and that no negligence was proved against 
the naval officer in charge of the convoy. The 
question for decision upon this appeal then is 
whether on the facte proved the loss of this vessel 
was due to a marine risk or to a war risk, and this, 
in the result, admittedly depends upon whether a 
“ warlike operation waa or was not the direct

and proximate cause of her loss. Bailhache, J. 
found that the loss was due to a war risk and gave 
judgment accordingly against the Liverpool and 
London War Risks Insurance Association Limited, 
the underwriters under the war risks policy already 
mentioned, and in favour of the underwriters 
under a marine risk policy.

The case before Bailhache, J. is reported (120
L. T. Rep. 275; (1919) 1 K. B. 632). From this 
report he seems to have based his decision on the 
view that to sail with a convoy is in itself a warlik e 
operation, not only on the part of the ships of wa 
which compose the convoy, but also on the part o 
the merchant ships convoyed, and that no negligence 
contributing to the disaster having been proved 
either against the master and crew of the M atia n a  
or those of any of the ships of war, the loss of the 
M a tia n a  was a war risk. He states his view clearly 
in the following passage of his judgment: “ To sail 
in convoy is in my opinion a ‘ warlike operation. 
The assembling of the ships to be convoyed, and 
of the men-of-war to convoy them, the voyage 
of the whole flotilla, the route chosen, and the 
precautionary measures taken on the voyage must 
all be taken together as all parts of a ‘ warlike 
operation.’ In  this case vessels pursued a zig
zag course through a submarine infected area and 
some thirty miles to the northward of the ordinary 
peace-time course. The stranding happened in 
the course of this ‘ warlike operation,’ and subject 
to another point made by the war risk underwriters 
was directly due to it.”

With all respect, I  am quite unable to concur in 
the learned judge’s view that the merchant ship 
convoyed, whose task was simply to sail peacefully 
on the course they might be directed to follow, and 
to keep their proper places in the convoy, became 
so identified with the ships of war directing and 
protecting them as to be treated as members of a 
joint flotilla engaged in a common enterprise. I  
concur with Atkin, L. J. in thinking that tne learned 
judge treats, as he said, the sheep and the shepherd 
as both engaged in the operation of shepherding. 
The duties and proper tasks of convoying warships 
and the ships they convoy are respectively indicated 
in sects. 30 and 31 of the Naval Discipline Act of 
1866 (29 & 30 Viet., c. 109). The naval officers are 
to diligently perform the duties of convoying and 
protecting the ships they are appointed to convoy 
according to instructions, to defend these ships and 
the goods they cariy without deviation, to fight in 
their defence if they are assailed, and not to abandon 
them or expose them to hazard. Every master 
or other officer in command of any merchant or 
other vessel convoyed is bound to obey the com
manding officer of the ships of war in all matters 
relating to the navigation or security of the convoy, 
and is also bound to take such precautions for 
avoiding the, enemy as may be directed by this 
commanding officer. I t  does not appear, however, 
that this latter officer has any power to require the 
master officers or crew of any merchant ship which 
is being convoyed to take combative action against 
a vessel of any kind, or to join in such action if 
taken by all or any of the ships of war. The roles 
of the two classes of ships while being convoyed 
are entirely different in nature and character, 
That of the ships of war is protective and. if need 
be, combative, that of the merchantmen is not at 
all combative; and, as far as the circumstances 
permit, is as peaceful in nature and character as 
would be their enterprises in time of peace.
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If  this latter be the correct view, as I  think it is, 
then, in order that the underwriters of the war risk 
policy may be made liable, the “ warlike operation ” 
which is the proximate cause of the loss of the 
M a tia n a  must have been something which was done 
by the attendant warships or their officers. The 
loss of a ship by striking or grounding on rocks is, 
as I  have said, p r im a  fac ie  a marine risk. The 
burden of proving that it is in this case a war risk 
rests upon the owners of the M atia n a , or on the 
underwriters under the marine policy. The ques
tion for decision resolves itself, I  think, into this : 
Has that burden been discharged by the evidence 
given in the case ? Warrington, L.J. sums up the 
evidence with aocuracy and sufficient fulness to 
enable one to decide that question. He says 
(14 Asp. Mar. Law Cas., at pp. 508-9; (1919) 2 
K. B., at p. 680) : “ The steamship lost was 
bound from Egypt with cotton. The convoy 
had to traverse a part of the Mediterranean 
between Sardinia and the Gulf of Tunis which 
was infested by enemy submarines. With the 
objeot of avoiding an attack the convoy steered 
a course more northerly than that usually 
adopted in time of peace. At 9.3 p.m., under the 
orders of the senior naval officer, the course was 
changed from N. 30 W. to N. 51 W. The ships 
had been warned earlier in the evening that this 
change of course would be made. At about 
12.15 a.m. the M a tia n a  struck a small reef called 
the Keith Beef, which is unlighted. Her master 
believed that at 9.3 p.m. his position was such 
that a course of N. 51 W. would have taken him 
nine miles to the southward of Keith Reef. The 
naval officer in command was not called, and nothing 
is known as to his information at the time he gave 
the order to turn. The currents in that neighbour
hood are very uncertain. The convoy was sailing 
zigzag from 10 p.m. until the accident occurred. 
The master says, however, that notwithstanding 
this he was keeping a correct mean course of 
N. 51 W. Either the ship must have been further 
to the northward at the time of the turn than was 
supposed or she must have drifted north during the 
three and a quarter hours from 9.3. There was no 
evidence given showing how it came about that she 
struck the rock without going south of it, neither 
was there any evidence to show that the naval 
officer’s order to change the course was given in 
consequence of information that a submarine was 
in the neighbourhood. In  fact, the contrary 
would appear to be the case, for the change had 
been arranged some hours before, the moment 
of the change only being left to be decided. The 
course prescribed was ordered not for the purpose 
of avoiding or resisting attack by a particular 
enemy whose presence was unknown, but as part 
of a series of precautionary measures taken for the 
safety of merchant ships in waters in which enemy 
craft might not improbably be encountered.”

The learned Lord Justice, at p. 684, 14 Asp. 
Mar. Law Cas., at p. 510, expresses the opinion 
that there was no “ warlike operation ” in this 
case of which it could be said that the loss was 
the consequence, but on the following page he 
says : “ I  think it was incumbent on these who 
seek to throw the loss on the war risk underwriters 
to prove that the loss was the direct consequence 
of some “ warlike operation.” Assuming that the 
order of the commander was a part of the operation,
I.do not think it was proved in this case that the loss 
was directly caused by that order or by the master’s

obedience to it. The plaintiffs, in fact, leave it 
doubtful whether the stranding was inevitable 
if the order was obeyed, or whether there was 
some other cause, such as the effect of currents, 
which brought it about.”

Duke, L.J., after assuming that the naval 
vessels of the convoy were engaged in a warlike 
operation, says (14 Asp. Mar. Law Cas., at p. 515 ;
(1919) 2 K. B., at p. 690): “ I  am satisfied that 
in point of fact the M atia n a  was never ordered 
to do, never did, and never participated in any 
warlike operations or belligerent act. She never 
lost her character of a ship carrying merchandise.”

Atkin, L.J. says (at p. 698, 14 Asp. Mar. Law 
Cas., at p. 516): “ It  appears to me fallacious 
to identify the merchant ships sailing with the 
convoy with the warships which escort them. 
The warships are engaged in the warlike operation 
of protecting the non-combatant vessels from the 
enemy. The merchant vessels are engaged in the 
peaceable operation of oonveying merchandise 
at sea. The sheep are not the shepherd, and are 
not engaged in the operation of shepherding. It  
is true that the merchant ships have to obey the 
instructions of the commanders of the warships. 
And on the next page he says: “ But the fact that 
the non-combatants are in particular instances, 
or in particular areas, made subject to the orders 
of combatant officers does not appear to me 
sufficient ground for inferring that while obeying 
those orders they are engaged in combative action 
of warlike operations. . . .  I  have come to 
the conclusion that the M atia n a  was not engaged 
in a ‘ warlike operation.’ But this in itself is not 
sufficient to decide the case, for it was urged that 
at- any rate the loss was the consequence of a war
like operation by the commander of the escort 
in controlling the course of the ship. I  doubt 
very much whether the giving of an order can itself 
ever be an operation. That which is done under 
it is the operation. But I  will assume that in giving 
the order, when he (the commander) did, to take 
a particular course he was performing a warlike 
operation. Was the loss the consequence of it ? 
The actual loss was caused by an ordinary sea 
peril—stranding. I t  seems to me impossible to 
say that the naval officer directed her (the M atiana ) 
on the reef, or that her striking was the inevitable 
or even probable consequence of his order. That 
she struck the reef was a mischance. I t  could not 
be calculated. It  was not proximately caused
by the order.............. No doubt by taking the
course she was ordered to take she was exposed 
to the risk of striking the reef; but in my view the 
true result of the order was to expose the ship 
to a great chance of suffering a loss from marine 
peril.”

I  entirely concur in the views thus expressed by 
Atkin, L.J. I  think the owners of the M atia n a  
and the underwriters of the marine policy have 
failed to discharge the burden which rested upon 
them, that in this case, as in that of the Petersliam, 
the appeal fails and should be dismissed with 
costs.

Lord Sh a w .—I  think both of these cases are 
accompanied with great difficulty. The refinement 
of distinction between them and others, and 
especially between these two themselves, perplex 
the mind.

In  result I  have come to be of opinion that the
loss of the Petersham was approximately caused by 
a peril of the sea.
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I t  is no doubt true that when she and the Serra 
on the night of the collision were sailing without 
lights they were doing so in conformity with a 
general regulation issued by the authorities in 
consequence of the existence of a state of war. 
The results of lights being exposed would have been 
to place valuable British assets at the mercy of 
the submarine or other armed naval forces of the 
enemy; and the saving of these assets from falling 
into enemy hands or from being destroyed by 
enemy power was an object which, in a general 
sense, might be subsumed under the term of defence 
of the realm. Accordingly during the period of 
war the authorities charged with the subject, 
whether naval, military, or civil, were entitled 
to promote that defence by the issue of regulation 
and order. I  do not see my way, however, to hold 
that the issue of such orders or regulations con
verted risk of collision, which under an ordinary 
policy falls within the category of a sea risk, into an 
exception from that category. The sailing without 
lights added to the quantum of that sea risk; it 
made the chance of collision greater, but I  agree 
respectfully with the courts below, and especially 
with the view of Atkin, L.J., upon this point 
in thinking that it did not convert the risk into 
one arising as a consequence of hostilities or warlike 
operations.

Sects. 18 and 19 of the time charter-party 
T. 99 have already been cited. From sect. 18 
it is seen that the loss of a steamer in collision 
is classed alongside of any other cause arising 
as a sea risk; while sect. 19 enumerates the 
risks of war which are taken by the Admiralty. 
They mention capture, seizure and detention 
and the consequences thereof or of any attempt 
thereat except piracy, and proceed: “ and also 
from all consequences of hostilities or warlike 
operations whether before or after declaration of 
war.” I t  appears to me that it would require 
(a collision of two ships at sea having occurred) 
something more than a regulation or order for safety 
on the voyage, something of the nature of an actual 
and accomplished change of facts of the nature 
of an operation conducted in the course of 
hostilities of war, to lift the event of collision into 
the category of war risks. I  accept accordingly 
the result reached by the courts below.

I  reach a different result in the case of the 
M atiana . I  think that the putting of a vessel 
under convoy, with all that that involves, is an 
actual and accomplished change of circumstances 
and an operation conducted in the course of 
hostilities or war. The loss of the vessel, in my 
humble opinion, did arise out of “ the consequence 
of hostilities or warlike operations, and that the 
case is, therefore, from the scope of a maritime 
peril and falls within the war risk insured against.”

It  is in this view that I  think it necessary to 
quote the terms of the Naval Discipline Act of 1866 
which still bound the merchant shipping of this 
country during the recent war. Sect. 31 of that 
Act provides : “ Every master or other officer in 
command of any merchant or other vessel under 
the convoy of any ship of Her Majesty shall obey 
the commanding officer thereof in all matters rela
ting to the navigation or security of the convoy, 
and shall take such precautions for avoiding the 
enemy as may be directed by such commanding 
officer; and if he shall fail to obey such directions, 
such commanding officer may compel obedience 
bv force of arms, without being liable for any loss 
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of life or of property that may result from his using 
such force.” It  is difficult to figure language which 
more emphatically puts the naval commander 
of the convoy in control of the movements of the 
merchant vessel. To all intents and purposes it 
is the same as if he had placed on the convoyed ship 
a naval officer in command, as subordinate to himself.

In  short, so far as the direction of the course of 
the vessel was concerned, the merchant captain 
and officers were no longer in control. The naval 
officers were. Not only so, but the orders of the 
commander of the convoy were clothed with the 
instant sanction of force. An order disobeyed 
might be followed by the guns of the convoy being 
levelled or fired against the offending vessel, and 
the officer is secured by statute against liability 
for any consequent loss of life or property.

I  do not doubt that, so far as the ships acting 
as convoy were concerned, they were thus conduct
ing a warlike operation. I  think the decision in 
the case of A rd  Coasters v. The K in g  (35 Times L. Rep. 
604; affirmed on appeal, 36 Times L. Rep. 555), 
to the effect that a warship patrolling in the 
course of her duty and thereby causing a collision 
with a merchant vessel, was a right decision. 
Suppose in the present case one of the ships acting 
as convoy had run down one of the ships convoyed. 
I  can hardly doubt that that event would have 
been similarly found.

The case accordingly is narrowed to the dis
tinction between ships which are acting as convoy 
and the ships which are themselves under convoy. 
I  myself see great force in the view which Bailhache,
J. so clearly expresses to the effect that all the 
vessels, those acting and those under convoy, 
must be treated as a unity. He concludes accord
ingly that they were all engaged in warlike opera
tions. I  respectfully agree with that learned judge. 
My Lords, it is not necessary, in my opinion, and 
I  say this having fully in view repeated expressions 
of opinion in this case in the courts below, to postu
late that the vessel to which the accident or calamity 
occurred was itself actually and individually engaged 
in hostilities or warlike operations. The policy does 
not say so. What it says is that the thing which is 
insured against is “ the consequences of hostilities 
or warlike operations,” but it does not say “ in 
consequence of hostilities or warlike operations in 
which the vessel itself is engaged.” I  am humbly 
of opinion that, so far as ships under convoy are 
concerned, all these ships are, along with the ships 
acting as convoy, under a unified command,, and 
that command issuing from the commander of 
the convoy is, as part of the direction of the convoy, 
a military operation. The consequence of it upon 
those merchant vessels to whom the command 
was issued was to place them compulsorily in a 
situation of peril in which unquestionably they 
would not have been placed but for the course thus 
forced upon them. These vessels might, of course, 
be said not in themselves to have been engaged in 
either hostilities or warlike operations, but that 
they suffered this peril, and in the case of the 
M a tia n a  this loss, as a consequence of warlike 
operations, seems to my mind clear.

The first broad fact of this case is that if the 
M a tia n a  had not been under convoy she would 
not have been in that part of the sea, where the 
peril of currents driving her on the rocks occurred. 
The vessel was stranded on Keith Reef, N.E. of 
Biserta to the north of the Gulf of Tunis. There 
is no disputing the case that at this time the

K
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Mediterranean was the scene of very frequent 
submarine sinkings amounting to so many as five 
per day, and that there were “ notorious tracts 
specially bad.” Describing this “ dangerous neigh
bourhood ” in which was the Keith Reef, Captain 
Lane mentions the Riddlecombe Patch, the Hecate 
Patch, the Locust Patch, and Skerki Bank, and 
tells how in the ordinary course of navigation 
one would keep well clear of such a neighbourhood. 
In  these circumstances, the naval authorities, 
acting no doubt to the best of their wisdom in 
trying circumstances, put the M a tia n a  and three 
vessels under convoy, and the course of the convoy 
was steered into this unquestionably dangerous 
zone. A note on the chart is quoted by the witness 
mentioned to the following effect: “ As the currents 
are uncertain both in strength and direction, and 
the reef not always visible, care should be taken 
to give all these dangers a wide berth.” The 
evidence is quite clear that this was the rule of 
navigation with regard to that locality. In  the 
ordinary course of navigation, merchant vessels 
will keep well clear of it, the witness saying: 
“ We should not go anywhere near it, not in peace 
time.” However, the captain says: “ All the 
courses that I  took were from the senior naval 
officer. He was the man who gave all the orders.” 
Being questioned, “ You were then, I  take it, 
entirely under the direction of the senior naval 
officer ? You could not yourself fix your vessel ? ” 
He answers, “ No. He told us when he Mew 
the whistle and gave the s’gnal to alter our 
course. It  was too dark to take stars or anything 
like that.”

I t  is admitted that the vessel was'exactly thus 
in the convoy when it—one of the four vessels 
convoyed—struck the reef. Be it that the ship 
was about nine miles to the southward of what was 
expected; it was in waters where the currents were 
so strong that a mistake of that kind was not 
unnatural, and against it the officers and crew of 
the M atia n a , obeying naval orders, were helpless. 
Proper or ordinary navigation free from convoy 
would never have placed them or the ship within 
this danger zone.

I  ask myself the question, what difference in 
principle it would have made if, instead of the 
seniour naval officer directing the course of the 
M a tia n a , that commander had put the M a tia n a  
in tow by a hawser from the stern of the Clematis, 
and guided her not only into the dangerous reach 
of the current, but towed her, unknowingly and 
in the dark, on to the rocks. I  could not have 
seen my way to hold that the stranding did not 
then occur in consequence of a warlike operation ; 
and I  think that the same reasoning must be 
applied to the present case. The refinement is 
too great for me to appreciate it which would 
distinguish the loss of a vessel acting as convoy 
from the loss of a vessel, either physically convoyed 
as I  have suggested by hawser or convoyed in her 
course by compulsory compliance with orders 
therefrom, taking and keeping her place and 
distance relative to the other ships of the 
expedition and according to the prescribed points 
of the compass.

On these grounds I  am of opinion that the loss 
of the M a tia n a  was an event which, in the language 
of the policy, arose from one of the consequences 
of hostilities or warlike operations. In  my view 
the judgment of Bailhache, J. was correct and 
should be restored.

Lord Su m n e r .—In the first of these two cases, 
that of the Petersham, the suppliants claim on a 
ship’s time charter in form T 99. In  the second 
case, that of the M atiana , the action is brought on 
a policy of insurance against all perils excluded 
from an ordinary Lloyd’s policy by the f.c. and s. 
clause set out. The M a tia n a  was insured at Lloyd’s 
and her owners sued alternatively on the Lloyd’s 
policy. Thus the owners of the M a tia n a  recover 
on one .policy or the other, and the dispute is between 
two sets of underwriters; in the case of the 
Petersham the owners bear the burden of failure 
themselves. It  was not disputed that the claim 
on the charter-party was to be treated as a claim 
on a policy of insurance, nor were the differences 
in the wording of the clauses in the two cases 
alleged to establish any substantial difference 
between them for present purposes.

In  effect the claim in each case is for a loss 
proximately caused by consequences of warlike 
operations. One ship was sunk in collision; the 
other stranded and never got afloat again. The 
risks excepted by the f. c. and s. clauses employed 
are, among others, risk of such collisions and 
strandings (which in themselves are losses by perils 
of the seas) as may be proximately caused by 
hostilities or warlike operations or their conse
quences. In  each case therefore two questions 
arise: (a) Was the collision or stranding caused by 
any act or consequence of hostilities or by any 
warlike operations or consequence thereof, and, 
if so what ? (b) Was it proximately so caused ?

I  will take the Petersham first. She was steaming 
at night without showing her lights, and met the 
Serra, which was doing likewise. Each failed to 
make the other out till it was too late. Each was 
peacefully sailing the seas on her lawful occasions, 
and the Serra was actually a neutral bound not 
to engage in any warlike operation. In  showing 
no lights each was only doing what all ships did 
a few generations ago and what some ships did 
quite recently in unfrequented waters to save a 
little oil. Sailing the seas even under conditions 
of modern maritime warfare is not in itself the same 
thing as traversing a battlefield on land, though 
even that may be done on a peaceful errand, To 
go ahead in the dark may be foolish or wise, but 
it is not warlike, nor is it made warlike because what 
would otherwise be blameworthy is done in 
obedience to lawful commands. No doubt, the 
object is to avoid being seen if the enemy is present, 
but if no enemy is present the act is a precaution 
only and, fortunately, is not needed. The 
operation of the Petersham and the operation of the 
Serra were in each case peaceable; neither was 
doing anything warlike separately, nor were they 
doing anything warlike together. Nor, again, was 
the operation of those who issued the order warlike, 
though it was performed in time of war. It  did 
not become a warlike operation merely because its 
object was to baulk warlike operations on the part 
of the enemy. I  say nothing of hostilities because 
of actual hostilities there was no evidence at all 
Whatever may have been the case in B rit is h  and  
Foreign Insurance Company v. The K in g  (14 Asp, 
Mar. Law Cas. 121, 270; 118 L. T. Rep. 640 ;
(1918) 2 K. B. 879) which turned on an admission 
by the Crown, I  think that, in the circumstances 
of the Petersham's case, sailing without lights 
was neither a warlike operation nor was it the 
consequence of one. The fact is that each of 
these ships was making a peaceable voyage under
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wartime conditions, and no more. Historically, 
it was due to the enemy’s submarine campaign, 
but not as its proximate consequence.

As for the M atia n a , she was sailing with convoy. 
She was bound to take her course from the senior 
officer of the convoy and did so; and, thanks to 
the set of a variable current, she came unexpectedly 
on to the Keith Reef. Her operation also was 
proceeding on her trading voyage. It  is true she 
did so by an unusual route, but the deviation was 
justifiable and obligatory. She found in her way 
a rock, submerged and unlighted, which, in itself, 
was a marine peril. I t  was a moonlight night, and 
if there had been any wind she would probably 
have seen the break of the sea on the reef in time. 
As it was, a still night she had no warning and she 
stranded.

Why is such a stranding a consequence of warlike 
operations ? The M atia n a  had to do as she was 
told, but she was not told to go aground either 
directly or indirectly. I  think that the case of the 
M a tia n a  can only be distinguished from that of 
the Petersham by dwelling on the facts, first, that 
she was in convoy, and second, that, in addition 
to general orders as to not exhibiting lights, she 
was under particular orders as to the course to be 
shaped and the stations to be kept. In brief, 
sailing with convoy is only sailing in company and 
is no more a warlike operation than sailing alone. 
If, for the sake of protection in case of danger, the 
M a tia n a  had kept as close as she could to a King’s 
ship casually encountered, she would still have been 
peacefully occupied. What difference is made by 
additional orders given ad hoc by the senior naval 
officer ? It  is suggested that the case is the same 
as if he had been on her bridge, had himself laid 
and directed her course and had her steered straight 
on to the reef. Even if it were so, I  am by no 
means prepared to say that this would have 
sufficed. Not everything done by a King’s ship 
or a King’s officer, in time of war is necessarily a 
warlike operation or the consequence thereof. I  
refrain from discussing the particular cases cited of 
damage done directly by men of-war lest any case 
decided on .their authority may be under appeal 
to your Lordship’s House, and might seem to be 
prejudiced by anything said now. Collision between 
the M a tia n a  and a man-of-war would have raised 
considerations which, whatever their value, do not 
arise now, but I  think the sufficient answer to the 
above contention is that the case is not that of a 
King’s officer being on the M a tia n a  bridge in 
responsible charge of the helm. It  is not a case of 
deliberately running her aground for some purpose 
of war. Her course and station having been 
prescribed some hours before, she was in her own 
officer’s charge, and there is no evidence to show or 
to suggest that the avoidance of a local obstacle 
in her track was not left to them, or that her orders 
were to keep her course let the consequence be 
what it might. There is nothing to suggest that, 
if the rock had been visible, she was net entitled 
and bound to manoeuvre so as to avoid it. Her 
officers were not to blame for they could not see 
it, but her inability to see the rock seems to me 
to be indistinguishable from the Petersham's 
inability to see the S e rra ; there was nothing 
warlike about it—the peril of it was of the seas. 
For the rest, the order given by an officer in company 
and in authority referring to a compass course does 
not really differ from an order given generally in 
Admiralty regulations ; it is a special order, but it

is an order to do or to refrain, like the general order 
as to lights. Warlike operations and hostilities 
generally prevailing supplied the reason for it, 
but even if it was a consequence of an operation of 
war, the stranding was not its proximate 
consequence.

The case of Ion ides  v. Universal M a r in e  
Insurance Company (I Mar. Law Cas. O. S. 535; 
8 L. T. Rep. 705; 14 C. B. N. S. 259) was 
relied on in this connection. It  was argued, as 
I  understood, that the illustrations given by Erie, 
C.J. were in point as showing that importance 
attaches to the presence or absence of negligence 
in the navigation of the vessel lost. Collation 
of the different reports, especially of that 
of the Law  Jo u rn a l with that in the Common 
Bench Reports, satisfies me that the allusion to 
negligence in the illustration of an escaping ship 
which takes a free channel but negligently runs 
aground, really meant that the channel was truly 
free, for escape by it was possible. This was proved 
by the fact that a better seaman would have made 
his escape by it. Hence the loss of the ship by 
stranding in the supposed case was not a loss by 
an attempt at capture, from which, try as he would, 
the captain had no escape. It  was a loss by 
stranding, due to the helm action taken and the 
course laid, when the captain might have done 
otherwise, and the attempt at capture was a remote 
cause only. The fugitive ship, so far from being 
a lost ship from the beginning, as in the illustration 
of a ship hopelessly embayed or a ship deliberately 
stranded, was really a ship which could have 
escaped, just as in the illustration where the 
embayed ship escapes, thanks to a shift of the wind. 
To say that in Erie, C.J.’s illustration the captain’s 
negligence showed that the ship was not stranded 
proximately by the attempted capture, is no 
warrant for arguing that a ship must be held to be 
lost proximately by warlike operations because 
she was put on the reef by misfortune and not by 
negligence. I t  is in this sense that I  understand 
the observations about the trading ship’s negligence 
in the Larchgrove and the Ardgantock by Roche, J. 
and Bailhache, J. respectively.

The remaining argument is that, at any rate, 
each loss is “ attributable ” to warlike operations, 
and hence fully within the clause, and the analogy 
of a loss by perils of the sea which is held to be 
irrecoverable when it is artributable to the assured’s 
own wilful act, was put forward. If  that means 
that a loss not proximately caused by warlike 
operations but (remotely) attributable to them, is 
one for which the insurers are liable, in a case like 
the present, it is contrary to sect. 55 (1) of the 
Marine Insurance Act, for the policy contains no 
special provision to this effect unless the words 
“ consequences of warlike operations ” are pressed 
beyond anything that they will bear. It  is stated 
in Ion ides  v. The Universal Marine, Insurance  
Company (sup.) that “ consequence is a compen
dious description of the perils to be expected and 
not a description relating to the loss ; instead of 
saying what particular results are to be expected, 
the word consequence is introduced to denote the 
class of perils which may result from hostilities.” 
In  the clause as worded in the charter T. 99 the 
words “ piracy excepted,” formally adopted in 
1898, show that consequence of capture, seizure 
and detention are perils insured against causing 
loss, as piracy is. Further, as Willes, J. says, in 
the Ionides case (ub i sup.) “ the words ‘ all con
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sequences of hostilities,’ refer to the totab'ty of 
causes, not to their sequence.” They are used to 
save a long enumerative description of incidents 
of capture, seizure or detention or of hostilities or 
warlike operations, as if one had said “ all forms of 
hostilities or warlike operations of whatever kind,” 
and some form or kind of hostility or warlike 
operations must have proximately caused the loss. 
Things of which it can be predicated that they were 
caused by hostilities are not themselves causes of 
loss additional to hostilities, or a new description of 
peril insured against, so that a remote consequence 
of hostilities would become a recoverable loss, if 
proximately caused by something itself describable 
as a consequence of hostilities. From the earliest 
time when this system of insuring was employed 
through all its forms, from the American War of 
Independence (T y rie  v. Fletcher, 1776, 2 Cowp. 688 ; 
2 Dougl. 784), and Lora ine  v. Thom linson  (1779, 
2 Dougl. 585) to the present time, what is insured 
by the war risks cover is some peril causing loss 
which would have been insured against by the 
Lloyd’s policy, if it had not been excepted out of 
it by some kind of f.c. and s. clause, and “ con
sequences of capture ” were never perils insured 
against under that policy, but they were losses by 
perils insured against, if proximately caused. 
There is further no analogy to the case dealt with in 
the Act, sect. 55, 2 (a). That is an express pro
vision in the Act and the expression precludes the 
implication of resort to the origin, to which a loss is 
“ attributable,” in any dissimilar case not within 
the express words. I  see no connection between 
expressly disabling an assured from recovering for 
a loss, which, though in itself the proximate con
sequence of perils by the seas, is really self-inflicted 
by his ulterior wilful misconduct, and interfering 
with the statutory rule prescribed in sect. 55 (1) in 
a case where an event has happened without fault 
in any one, and the only question is whether or not 
it is within the insurance effected.

I  think that the judgment of the Court of Appeal 
was right; that the suppliant’s petition fails, and 
that the war risks underwriters were entitled to 
judgment in the action.

Lord W r e n b u r y .—I  agree in the opinions 
expressed by my noble and learned friends Lord 
Atkinson and Lord Sumner and shall add only a 
few words of my own. In  the case of each of these 
vessels the question is whether her loss was a con
sequence of hostilities or warlike operations within 
the words “ all consequences of hostilities or war
like operations whether before or after declaration 
of war.” As regards the former of the two vessels, 
the Petersham, she was lost by collision with the 
Serra, when both vessels in obedience to Admiralty 
orders were navigating at night without lights. 
As regards the latter, the M atia n a , she was 
lost by running on the Keith Bocks when sailing 
in convoy and zigzagging with a view to defeat
ing the operation of possible submarines. There 
were, in fact, no submarines known or suspected 
to be in the immediate neighbourhood, but the 
vicinity was one notoriously dangerous in that 
respect.

All the decisions have, I  think, proceeded and in 
my judgment have rightly proceeded upon the 
footing that the word “ hostilities ” does not mean 
“ the existence of a state of war ” but means “ acts 
of hostility ” or (to use the noun substantive which 
follows) “ operations of hostility.” The sentence 
may be read “ all consequences of operations of

hostility (of war) or operations warlike (similar to 
operations of war) whether before or after declara
tion of war.” To attribute to the word the longer 
meaning, viz., “ all consequences of the existence 
of a state of war ” would give the expression a 
scope far beyond anything which one can conceive 
as intended. To define the meaning of “ opera
tion ” in this connection is, no doubt, a matter of 
great difficulty, and for the purpose of these cases 
is not, I  think, necessary.

The question whether there was a warlike opera
tion or not does not turn necessarily on the character 
of the vessels or vessel. Even a vessel of war is not 
necessarily engaged at every moment in a warlike 
operation. Again, the character of the cargo, may 
be irrelevant. In  the fact that the holds are filled 
with (say) cotton or with coal can be found no 
cause whatever for her (say) coming into collision. 
On the other hand, her cargo may be relevant. If  
the enemy be a civilised enemy who will do his best 
to sink a ship carrying troops or munitions of war 
but will also do his best not to injure a hospital 
ship, the fact that she bears the one character or the 
other may make all the difference in determining 
whether action taken against her or by her is a 
warlike operation.

If  the case be a case of collision between two 
vessels and one of them is engaged in a warlike 
operation, that may be enough. This was the case 
in A rd  Coasters v. The K in g  (35 Times L. Rep. 604; 
affirmed on appeal, 36 Times L. Rep. 555), where a 
vessel was lost by collision in the dark with a 
destroyer which was on patrol duty for the purpose 
of intercepting hostile submarines, and in the 
course of that duty was turning across the route 
which vessels in that part of the ocean would 
normally and properly follow, with the result that 
she fouled the route of the Ard Coaster, which was 
close to her.

If  the B r it is h  and Fore ign Steamship Company v. 
The K in g  (14 Asp. Mar. Law Cas. 121, 270; 118 
L. T. Rep. 640; (1918) 2 K. B. 879) is right 
(upon which I  feel grave doubt) it must be on 
a similar ground. I  feel great difficulty, however, 
in saying that from the mere fact that a vessel is 
a vessel of war and is steaming in her duty as such, 
it results that if she collides with another vessel 
and sinks her, the loss is in consequence of a war
like operation.

If  there be only one vessel and she be not engaged 
in a warlike operation at all the words may still 
be satisfied. Thus, if the enemy has sunk a vessel 
in a fairway with a view to causing injury to any 
vessel which enters in ignorance of the fact, or if 
the enemy has placed false lights with a view to 
inducing a vessel to think she is on a course which 
she is not and a peaceful merchantman is conse
quently lost, the loss is a consequence of 
a warlike operation of blocking the fairway or 
deceiving the vessel. So if a vessel is lost 
by coming in contact with drifting mines, her 
loss is a consequence of the warlike operation 
of laying mines: (Stoomvaarl M aatschapp ij Sophie
H . v. M erchant M a rin e  Insurance Company, 14 
Asp. Mar. Law Cas, 497 ; 122 L. T. Rep. 295).

Again, a vessel not equipped for war at all may 
be engaged in a warlike operation if, as in Macgregor 
v. M a r t in  (34 Times L. Rep. 504), she takes the 
offensive and attempts to ram what she supposes 
to be a submarine, and in so doing is injured. 
But the leading case of Ionides v. Universal M a rin e  
Insurance  (1 Mar. Law Cas. (O. >S.) 535; 8 L. T.
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Rep. 705; 14 C. B. N. S. 259) draws a line, on 
one side of which lie cases such as those I  have 
mentioned, and on the other lie cases such as those 
which are before your Lordships. For the present 
purpose the distinction may, I  think, be stated as 
follows: If  the operation relied upon as a warlike 
operation is one which creates bo new risk, but only 
aggravates or increases an existing maritime risk 
by removing something which, but for the war, 
would have been a safeguard against the risk, 
then the risk is not a war risk. But if the peril 
be directly due to hostile action, it is a war risk. Of 
the former of these, Ionides is an illustration. By 
reason of the war and for warlike purposes a light 
had been removed. Had it still been burning 
the master of the Linw ood  would have had the 
necessary warning to escape the danger into which 
he ran. The war did not create the risk but 
increased it. The cause of the loss was in going 
ashore. The loss was not a war risk. But, on 
the other hand, the vessel which tries to ram 
that which she believes to be an enemy vessel— 
the vessel which is rammed by a destroyer which 
is steaming in the dark without lights for a warlike 
purpose and which necessarily for the due perfor
mance of that duty, turns across the route which a 
vessel would normally and properly take in that 
neighbourhood and the vessel which is lost by 
striking a mine is lost by a new risk originating 
in and operative by reason of war.

To apply these principles to the two cases before 
the House: The Petersham was lost by collision 
by reason of navigation in the dark without lights. 
The risk of collision at night is an ordinary maritime 
risk. I t  was aggravated by the removal of the 
protection of the usual lights of navigation. This 
is governed by the principle of Ionides, which, I  
think, Was right, and which in fact counsel have 
not attacked. The M atia n a  was lost by going on a 
reef when sailing in convoy. To sail in convoy is 
to increase the everyday maritime risk of collision 
whether with a fixed object or with another vessel, 
for vessels in a convoy are necessarily not far apart. 
But there was no new risk. The abandonment 
of navigation lights in the case of the Petersham 
by way of protection against attack by submarine— 
the sailing in convoy in the case of the M atia n a  
by way of protection against the like attack are in 
principle similar. They are devices to give in 
time of war additional protection against an 
existing maritime risk. Their object is to give 
greater security to peaceful operations.

I t  has been argued that to sail in convoy is a 
warlike operation. I t  is an operation adopted in 
time of war, but this does not, I  think, make it a 
warlike operation. Not offence only but defence 
also may, no doubt, be a warlike operation, but a 
precautionary measure is not in itself a measure 
of defence. If  it becomes necessary to use the 
weapon of precaution, no doubt a defence may 
commence. Thus, if here submarines nad been 
sighted, and the escorting vessel had ordered a 
notoriously dangerous course in order to avoid 
a peril of war, namely, submarine attack, and in 
consequence a vessel had gone on the rocks the case 
would, I  think, have been different. But there 
was no such case.

Further, even if sailing in convoy were a warlike 
operation, the loss no doubt occurred in the course 
of, but how did it result in consequence of that 
operation ? The ship went on the reef not because 
she was in convoy—surrounded, that is, by other

ships—bound to act under the order of the escorting 
ship and so on, but because she did not know where 
she was and did not know of the danger.

There stated, quite shortly, are the reasons which 
lead me to the conclusion that in neither case was 
the loss a consequence of hostilities or warlike 
operations. In  my judgment both the appeals 
should be dismissed with costs.
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COURT OF APPEAL.

Thursday, M a y  20, 1920.
(Before B a n k e s , Scr u tto n , and  ATk in , L.JJ.)

T hom as  Ch e s h ir e  a n d  Co. v. V a u g h a n  B ro thers  
a n d  Co. (a)

APPEAL FROM THE KING’S BENCH DIVISION.

M a rin e  insurance— Undisclosed r is k—P .p .i. po licy
— M a rin e  Insurance A c t 1906 (6 Edw. 7, c. 41), s. 4 

.— P r in c ip a l and agent— Em ploym ent to make a 
void contract—“ Void as against pub lic  po licy  ”— 
N o m in a l damages.

The p la in t if fs  were warehousemen, and employed 
the defendants, who were insurance brokers, to 
obtain fo r  them a po licy  o f insurance against loss 
by the n o n -a rriva l o f  certa in cargoes which the 
p la in t if fs  were to receive in to  the ir warehouse. 
The defendants effected a po licy , but fa ile d  to 
disclose, to the underw riter that one o f the r isks  
against which the p la in tif fs  desired insurance was the 
diversion o f the cargo by the order o f the Government. 
On a s lip  attached to the po licy  there appeared a 
p .p .i.  clause. The cargo ivas diverted by the 
Government, and the p la in tif fs  suffered substantia l 
loss. I n  an action by the p la in t if fs  against the 
undenvriter i t  was held that there was non-disclosure 
by the p la in t if fs ' agent, and the p la in t if fs  fa ile d  
to recover on the po licy . They accordingly 
commenced the present proceedings against the 
defendants fo r  negligence and breach o f duty. 
The defendants pleaded, inter alia, that the po licy  
w hich they were instructed to procure was void  
under sect. 4 of the M a rin e  Insurance A ct 1936 by 
reason o f  the p .p .i.  clause, and by reason o f the 
fa c t that the p la in t if fs  had no insurable interest.

H e ld , by M cCardie, J ., (1) that the defendants iver 
negligent in  fa i l in g  to disclose the r is k  ; (2) that th 
p la in t if fs  m ust, or ought, to have understood th 
nature o f the p .p .i. clause ; (3) that sect. 4 o f th 
M a rin e  Insurance A ct 1906 m ust be taken to 
mean that a po licy  containing a p .p .i. clause is  void, 
even i f  the p a rty  has an insurable interest ;  (4) 
therefore, in  th is  case, i t  was unnecessary to inqu ire  
whether the p la in t if fs  possessed any insurable  
in te rest; (5) although i t  was probable that the under-

(a) .Reported by W. C. Sandford, Es<j., B-arriMer-aV 
Law.
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w rite r, had the f u l l  r isks  been disclosed to him,, 
would have honoured tne p o licy  notw ithstanding  
the p .p .i, clause, the p la in t if fs  were not entitled 
to recover nom ina l damages, since a contract to 
procure a contract “ void as against p u b lic  interest ” 
could not give rise to such a cla im . The p la in t if fs  
were. not entitled' to substantia l or nom ina l damages. 
The p la in t if fs  appealed.

Held, by the Court o f  Appeal, that sect. 4 o f the M a rin e  
Insurance A c t 1906 rendered void as against pub lic  
p o lic y  a p o lic y  o f  insurance conta in ing a p .p .i. 
clause even though the insured m ight have a 
legal insurable interest, and that although the 
clause appeared on a detachable s lip , in  accordance 
w ith  a commercial practice, i t  must nevertheless 
be taken to fo rm  p a rt o f the contract.

Decision o f  M cC ard ie , J . affirmed.
Semble, that apa rt from, statutory enactments a po licy  

conta in ing a p .p .i.  clause m ay be bad on grounds 
o f p u b lic  p o licy  generally.

Semble, also, i f  the contract had been to procure a 
void, and not illega l, contract the p la in t i f f  m ight 
have been entitled to some damages.

A p p e a l  by the plaintiffs from a considered judgment 
of McCardie, J., sitting without a jury, at Liverpool. 
The facts appear sufficiently from the judgments.

M cCa r d ie , J.—The plaintiffs in this action are 
warehousemen at Liverpool, Birkenhead, and 
Newport. The defendants are insurance brokers. 
The plaintiffs claim damages against the defendants 
for breach of a contract made by the defendants 
to effect an adequate policy of insurance for the 
plaintiffs.

It  is just to the defendants to state that the 
negligence complained of was not their personal 
negligence, but that of their London agents. It  
will be unnecessary to state the full details of the 
ease, because they have already been reviewed 
by Bailhache, J., and also by the Court of Appeal 
in the action of Cheshire v. Thompson (1919, 24 
Com. Cas. 114, 198).

The essential facts are as follows: From the 
year 1916 the export of nitrate of soda from South 
America was wholly in the hands of the British 
Government; they owned the cargoes sent from 
that country and the shipping was under their 
complete control. The cargoes were carried under 
time charters. The business in connection with 
these cargoes of nitrate was in the hands of Messrs. 
Antony Gibbs and Sons, who were acting as agents 
for the British Government, and hy. an arrangement 
which was made between Messrs. Gibbs and Sons 
and the plaintiffs, the plaintiffs were to act as 
warehousemen of the nitrate when it arrived 
at the ports which I  have mentioned. The nature 
of the arrangement between Messrs. Gibbs and 
Sons and the plaintiffs is indicated in the letters 
which have been put in, and which I  need merely 
refer to by date; they are the letters of the 4th Aug. 
1915, the 13th Aug. 1915, the 19th Aug. 1915, 
the 26th Feb. 1916, and the 16th June 1916.

The plaintiffs’ warehouses are large. They in
curred, moreover, substantial expense in erecting 
particular accommodation, mainly of a fireproof 
character, for the reception of cargoes of nitrate 
and similar goods which they expected to receive 
in connection with their arrangement made with 
Messrs. Gibbs and Sons. In  order to meet this 
capital outlay of the plaintiffs and to secure a 
return on the sums which they had previously 
expended in connection with their buildings, it

was obviously essential that they should fill, 
as far as possible, their warehouses. If  they knew 
that a cargo was coming, then, in pursuance of 
their duty to Messrs. Gibbs and Sons and the 
Crown, they were bound to reserve space for that 
cargo. Obviously they could not let the necessary 
space to others, and, therefore, if the cargo which 
was anticipated after advice received did not 
arrive, the result would be a loss by rent or other
wise to the plaintiffs by reason of the non-arrival 
of that anticipated cargo.

There were three main sets of risks which 
the plaintiffs desired to insure: First (a), the 
ordinary marine risks; secondly (6), war risks ; 
and thirdly (c), there were the set of risks which 
arose from the diversion of the nitrate cargoes 
destined for the plaintiffs and so announced to 
them by Messrs. Gibbs and Sons for the Govern
ment, such diversion being due to the act of the 
Government in meeting the needs of the Allies, as, 
for example, Italy or France ; that is, for some 
economic or political reason wholly disconnected 
with the risks to which I  have referred under 
heads (o) and (b).

I t  is plain that equally serious loss might arise 
to the plaintiffs through either (a) or (6) or (c), and 
hence the plaintiffs desired to procure policies 
which would cover all three heads. They saw the 
defendants, they informed them clearly and fully 
of the facts which I  have already narrated, and they 
made plain to them the risks which they desired 
to insure. Having received that information, and 
knowing the wishes and instructions of the plaintiffs, 
the defendants undertook to obtain policies which 
would cover the risks mentioned, and to secure 
in these policies an adequate and inclusive wording 
for the covering of all those risks.

The duties of the defendants were thereupon 
obvious. They instructed their London agents 
to do the necessary work ; that firm saw the under
writers—Mr. Thompson was the principal under
writer—but they wholly failed to disclose the 
risks under head (c) which the plaintiffs were 
anxious to cover, and they left the underwriters 
in ignorance of these particular risks and the 
circumstances connected therewith. The slip which 
was handed by the agents to the underwriters 
in connection with the Qlenaffric cargo, which 
is the vessel here in question, announced, so far 
as is material, that the profit which the plaintiffs 
desired to insure was 1300?. on the nitrate of soda, 
and it stated as follows: “ To pay a total loss if 
the vessel does not reach destination named in the 
policy through any cause that may arise.” The 
remainder of the slip is not material to the point 
here at issue.

Pursuant to that slip a policy was in fact issued, 
and that policy embodied the words of the slip 
and provided (so far as it is material to read it) 
that the underwriters would pay a total loss if 
the vessel did not reach the destination named 
in the policy through any cause that might arise. 
That was the policy in regard to which this action 
arises.

The Glenaffric loaded in South America in 
Dec. 1917, at the port of Iquique, under a bill 
of lading which was dated the 26th Dec. She was 
to go, after taking in her cargo, to a bunkering 
port in order to receive instructions as to her port 
of destination. Messrs. Gibbs wished and intended 
that the G lenaffric should go to Birkenhead, and 
that her cargo of nitrate should be there discharged
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and put into the warehouse of the plaintiffs. On 
the 29th Dec. they wrote a letter to the plaintiffs 
in which they said: “ G lenaffric—6000 tons to 
Birkenhead—she sailed this week,” and upon the 
same date Messrs. Gibbs wrote to the Ministry of 
Shipping the following letter: “ Please note that 
the G lenaffric sailed yesterday with 6000 tons; 
kindly order her to Birkenhead, Messrs. Cheshire.”

But the G lenaffric  never reached Birkenhead. 
The Government for purely economic reasons, and 
in order to assist the Italian Government, diverted 
her from Birkenhead, to which Messrs. Gibbs had 
intended her to go, and in fact she unloaded at 
Savona, in Italy, in Feb. 1918. Her diversion was 
absolutely disconnected with any question of 
war risks or marine risks; it was of a purely financial 
or ecomomic character.

The plaintiffs, who had anticipated the arrival 
of this vessel at Birkenhead, suffered a loss by 
reason of the diversion. They therefore claimed 
upon the policy, but the underwriters refused pay
ment, and a writ was issued by Messrs. Cheshire, 
the plaintiffs, rgainst Mr. Thompson, one of the 
underwriters. Mr. Thompson denied liability, and, 
apart from the other points raised in the defence, 
he disputed legal responsibility upon the ground 
that in substance the plaintiffs had not disclosed 
the necessary circumstances, had not made known 
to him the actual risk which they desired to insure, 
and had not effected the disclosure required by 
the rules of marine insurance. The matter came 
for trial, and it was heard in Dec. 1918 by 
Bailhache, J., who held that adequate disclosure 
had not been made to the underwriters, and that 
the words of the policy were not apt to enable the 
plaintiffs to recover. He stated in the course of 
his judgment a rule of law which has been read to 
me, and which, in substance, I  think, subject to 
details of language, was adopted afterwards by 
the Court of Appeal. The plaintiffs’ appeal was 
dismissed on the 13th March 1919, and the grounds 
upon which the Judge in the first instance decided 
against the plaintiffs were upheld.

The judgment of Bankes, L.J. pointed out that 
the plaintiffs desired to cover an insurance of a 
special kind of risk; he further pointed out that 
the plaintiffs had explained the fact to their brokers, 
Messrs. Vaughan, and that the brokers had failed 
to disclose such facts to the underwriters. Bankes, 
L.J. said this : “ It  may be that Mr. Thompson did 
know that the whole of this nitrate of soda trade 
was in the hands of the Government; it may be 
that he knew that the Government did not insure ; 
it may be that Mr. Reeder pointed out to him that 
under these very general words was included the 
unusual risk of the Government changing the 
vessel’s destination in the event of some accident 
occurring to the ship. But the mere fact that he 
indicated that risk seems to me conclusive that 
the non disclosure of what was a much more serious 
risk, namely, the risk of the Government’s changing 
its mind for some reason which was sufficient 
justification from their point of view, was in my 
mind a non-disclosure on which the insurer was 
entitled to say a policy obtained under those 
circumstances could not be enforced.”

In  the above circumstances the plaintiffs bring 
this action. I  accept in substance the evidence 
given on behalf of the plaintiffs, and on 
that evidence I  am satisfied that the defendants 
must be held guilty of negligence and breach of 
duty in not disclosing to the underwriters the

actual risks which the plaintiffs desired to insure, 
and the circumstances connected therewith, and in 
not procuring a policy worded with the appropriate 
breadth. P r im a  fac ie , therefore, judgment would 
be given by me against the defendants for such 
negligence and for the appropriate damages.

Two serious points, however, are raised against 
the claim of the plaintiffs. First, I  take par. 5 
of the defence, which submits that the policy 
which the defendants were requested to obtain 
was a “ p.p.i.” policy and was therefore void under 
sect. 4 of the Marine Insurance Act 1906 (6 Edw. 7, 
c. 41), and that the plaintiffs could not therefore 
have recovered thereunder against the underwriters 
and cannot now recover against the defendants for 
negligence. T^e second point the defendants 
submitted was that plaintiffs had no insur
able interest in the cargo or profits of the 
Glenaffric. These points are of grave and general 
inportance.

First, as to the “ p.p.i.” policy point. It  is clear 
upon the evidence that the plaintiffs requested the 
defendants to procure a “ p.p.i.” policy, and it is 
equally clear that pursuant to these instructions 
the policy which was actually obtained on the 
G lenaffric cargo was in fact a “ p.p.i.” policy.

I  might incidentally mention that in one respect 
I  cannot accept the testimony proffered by the 
plaintiffs, for I  can entertain no real doubt upon 
that which appeared before me that the plaintiffs 
did know the nature and effect of a “ p.p.i.” policy, 
and, indeed, even if they had not possessed actual 
knowledge of that, I  should feel bound to impute 
such knowledge to them, in view of the fact that 
sect. 4 of the Act of 1906 was a clause dealing 
clearly with a public and well-known matter.

The defendants say, therefore, that by reason 
of sect. 4 of the Marine Insurance Act 1906 
the policy taken out by the plaintiffs was void in 
any event quite apart from the other matters 
raised by Mr. Thompson. This position of the 
defendants raises a question upon sect. 4 of the 
Act of 1906, and I  must express my surprise at the 
circumstance that the effect of this section has not 
already received judicial consideration and inter
pretation.

It  provides by the first sub-clause that every 
contract of marine insurance by way of gaming 
or wagering is void. The sub-section constitutes 
an emphatic condemnation by the Legislature of 
any gaming contract with respect to marine insur
ance. I t  must be remembered that this sub
clause rests upon no mere technicality, it is tased 
upon public policy, and it was passed in order to 
prevent if possible what was deemed to be a grave 
public mischief. So early as 1745 the Legislature 
had perceived the evils of gaming contracts of 
this description, and had provided a measure of 
legislation to deal with them. Sub-clause 2 is 
as follows : “ A contract of marine insurance is 
deemed to be a gaming or wagering contract (a) 
where the assured has not an insurable interest 
as defined by this Act, and the contract is entered 
into with no expectation of acquiring such an 
interest.” That is a distinct sub-section; and then 
the sub-section uses the word “ or” and proceeds 
in the clearest possible manner to the alternative 
set of contracts which are to be deemed to be 
gaming or wagering contracts, and says “ or
(b) where the policy is made ‘ interest or no 
interest,’ or ‘ without further proof of interest 
than the policy itself ’ or ‘ without benefit of
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salvage to the insurer ’ or subject to any other 
like term.”

Tn my view, the effect of sect. 4 is first of 
all to cover contracts which are gaming or wagering 
contracts upon the evidence of fact, and secondly 
to state that policies which bear upon their face 
certain words which tend to indicate gaming and 
wagering are also to be deemed gaming and 
wagering contracts. I  can see no other inter
pretation of the section which gives effect to the 
word “ or.”

The able argument of Mr. Kennedy involved the 
submission that the words p rim a  fa c ie  should be 
inserted before the word “ deemed.” As I  pointed 
out in the course of discussioh, and as I  repeat now, 
it is clear that such words cannot be satisfactorily 
inserted at that place without destroying, not 
merely the grammar, but the sense of the section. 
And I  further point this out, that the argument of 
Mr. Kennedy would involve that I  should read at 
the end of clause (6) further words to this effect, 
namely, “ unless an insurable interest is actually 
proved to exist.” If  the Legislature meant to 
provide that, nothing would have been easier 
than to insert such words. It  seems to me that 
the whole scope and intent of the section is to 
provide a statutory condemnation both of contracts 
in which there is no insurable interest and of 
contracts which use words which might well suggest 
that no insurable interest existed.

I  come to the view that instead of the words 
p r im a  fac ie  being inserted before the word 
“ deemed ” a more appropriate word would be 
the word “ conclusively.”

The result is therefore that the plaintiffs in
structed the defendants to procure a contract 
which would be contrary to the provision of the 
Act of 1908 and which would be, in my view, 
utterly void by reason of sect. 4 of that Act, which 
is based, not upon a mere technicality, but upon 
a clear rule of public policy.

The question is therefore raised as to whether 
or not the plaintiffs can recover the 1300f. insured 
by them in respect of the G lenaffric policy from the 
defendants as damages for breach of duty in not 
getting a policy of insurance which in law would 
have been void upon the ground which I  have 
mentioned. Now I  conceive that on principle it 
would be right to say that the plaintiffs could not 
recover, for I  should deem the true rule of law to be 
that a contract by one person to procure for another 
a contract which would be void as against public 
interest should itself be void. In  this connection 
I  refer to the case of Cohen v. K itte d  (60 L. T. Rep. 
932; 22 Q. B. Div. 680). There the plaintiff 
employed the defendant to bet on commission, and 
the defendant failed to make the bet in pursuance 
of the plaintiff’s instructions. The plaintiff sued 
the defendant for breach of contract and claimed 
as damages the excess of gains over losses that 
should have been received by the defendant had 
the bets in question been made. It  was held by 
Huddleston, B. and Manisty, J. that as by the 
Act of 1845 a bet would not have been recoverable 
at law, the plaintiff could not maintain the action. 
The judgments are concise. Huddleston, B. 
stated this: “ The contract of agency therefore 
for the breach of which the plaintiff sues the 
defendant is one by which the plaintiff employed 
the defendant to enter into contracts which, if 
made, would have been null and void, and the 
performance of which could not have been enforced

by any legal proceeding taken by the defendant 
for the benefit of the plaintiff. The breach of 
such a contract by the agent can give no right of 
action to the principal. I  see no difference between 
the case and the employment of an agent to do 
an illegal act. The section of Story on Agency 
which has been cited shows that the right of the 
plaintiff to have recovered in respect of the con
tract to have been made by the agent on his behalf 
is an ‘ essential ingredient ’ in the case against 
the agent for negligence in not contracting. In  
this case ‘ essential ingredient ’ is wanting, and 
Webster v. De Taslet (1797, 7 Term Rep. 157) 
Shows that, this being so, the consideration urged 
on behalf of the plaintiff, that the losers of the bets 
to the defendant would probably have paid them 
as debts of honour, is wholly immaterial. ’ ’ Manisty,
J. gives judgment to the same effect. He referred 
incidentally to Tattersall’s, and says : “ The custom 
of Tattersall’s is again invoked, this time to make 
the agent responsible. I t  is clear, however, that 
the action cannot be maintained.”

These judgments seem to me to be wholly agree
able to the cited case of Webster v. De Tastet (sup.). 
I  think it follows from these decisions that the 
plaintiffs cannot recover the damages claimed in 
this action, and I  follow the views expressed by the 
judges whose names I  have mentioned in holding 
that the fact that Mr. Thompson did not and would 
not have raised the “ p.p.i. ” point is not material.

I  abstain from discussing the question raised 
before me as to whether it is the duty of a judge, 
be it in the Commercial Court or any other court, to 
observe the existence of the “ p.p.i.” clause. Great 
jurists have been mentioned in the argument 
before me, and I  deem it undesirable that I  should 
say anything as to the soundness of the course 
which has been taken by several of those whoso 
names loom largely in the development of British 
commercial law. Nor do I  propose to consider 
either Cedge v. Royal Exchange Assurance Company 
(82 L. T. Rep. 463 ; (1900) 2 Q. B. 214) or lu c k e tt v. 
Wood (24 Times L. Rep. 617), which were cited by 
Mr. Greaves Lord in his vigorous argument, or the 
other cases which are mentioned in the Annual 
Practice under the notes to Order X IX ., r. 15. In  
substance, therefore, the action fails. Mr. Kennedy, 
however, raised a further point. Undismayed by 
the decision in f  ohen v. K itte ll (sup.) he submitted 
that although he could not recover the 13001. as 
loss of profits mentioned, yet he was entitled to 
claim from the defendants in any event nominal 
damages upon the ground that they had 
undoubtedly committed a breach of duty, and 
were, therefore, technically responsible in some 
damages to the plaintiff.

At first I  was inclined to think that there might 
be substance in this point (though it would have 
but little bearing on my view as to costs), for 
undoubtedly the usual rule of law is reasonably 
clear upon the matter. It  is nowhere better stated 
than in Leake on Contracts, 3rd edit., p. 908, where 
it is said: “ In  an action for breach of contract, if 
the plaintiff proves the breach but fails to prove 
any appreciable damage in fact, he is entitled to 
judgment for damages in law, which, as they exist 
only in name and not in amount, are called nominal, 
but are p rim a  fac ie  sufficient to carry the costs of 
the suit.” Much authority is set out in support of 
the statement, but to my mind that general rule 
has no application to a case where the contract is 
to effect another contract which would be void in
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law, either because it is void by statute or because 
it is otherwise against public policy. I  conceive 
that the facts of this case are outside the general 
rule of law that I  have mentioned, and I  accept 
and follow the view in Mayne on Damages, 8th 
edit., p. 645, which, to my mind, sets forth the true 
principle applicable to the present case. After 
dealing with the question of nominal damages in a 
manner which I  need not further discuss, he says 
this: “ But when the agent can show that under 
no circumstances could any benefit to the principal 
have followed from obedience to his orders, and, 
therefore, that disobedience to them has produced 
no real injury, the action will fail. Therefore, if 
an agent is ordered to procure a policy of insurance 
for his principal and neglects to do it, and yet the 
policy, if procured, would not have entitled the 
principal, in the events which have happened, to 
recover the loss or damage, the agent may avail 
himself of that as a complete defence. A  fo r t io r i,  
where the principal would have sustained a loss or 
damage if his orders had been complied with. 
Accordingly, if the ship to be insured had deviated 
from her voyage, or the voyage or the insurance is 
illegal, or the principal has no insurable interest, or 
the voyage as described in the order would not 
have covered the risk, in all such cases the agent, 
though he has fulfilled his orders, will ncrt be 
responsible.”

And I  conceive that that is the true view. There 
is no case here, I  think, for the grant of nominal 
damages, and it is to be observed that neither in 
Webster v. De Tastet (sup.) nor in Cohen v. K itte ll 
(sup.), where the point might well have been 
presented (if sound), was it suggested that nominal 
damages should be recoverable.

I  hold, therefore, that the plaintiffs cannot 
recover either the 1300L or nominal damages.

I  was invited by Mr. Kennedy to decide that the 
plaintiffs possessed an insurable interest within the 
Marine Insurance Act. In  the view I  have taken 
of sect. 4 it is not necessary to decide this important, 
far-reaching, and uncertain point. Upon con
sideration 1 have come to the view that for several 
reasons it is undesirable to offer an opinion upon the 
matter, or to in any way deal with the Marine 
Insurance (Gambling) Policies Act 1909. The facts 
and documents in this case are clear, and the point 
of law can, if it becomes necessary, be determined 
by an appellate tribunal.

For the reasons I  have given there must be 
judgment for the defendants.

The plaintiffs appealed.
A . R. Kennedy, K.C., R. A . W right, K.C., and 

R. K . Chappell for the plaintiffs.
Greaves Lo rd , K.C. and Singleton, for the defen

dants, were not called upon.
B a n k e s , L.J.—This is an appeal from a con

sidered judgment of McCardie, J., who held that 
the plaintiff under somewhat peculiar circumstances 
was not entitled to recover any damages against 
the defendant. The learned judge has set out fully 
the facts of the case, and, therefore, it is not neces
sary to go through them in detail. What happened 
was this: The plaintiffs alleged that they had 
employed the defendants to take out a policy of 
insurance for them which covered certain risks, 
and their complaint was that owing to the defen
dants’ negligence, or the negligence of the person 
for whom they were responsible, a policy had been 
taken out which did not cover one of the risks 
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which they had instructed them to cover, and as a 
result of that they not only failed to recover the 
policy moneys but they were put to very consider
able expense in the matter of costs in endeavouring 
to establish that the policy which had been taken 
out covered the particular loss. The defendants 
raised this defence. They said: “ You instructed 
us to take out a ‘ p.p.i.’ policy, and under those 
circumstances you are not entitled to recover 
anything,” and that was the question which the 
learned judge had to decide, and which he decided 
in favour of the defendants. That defence rests 
upon sect. 4 of the recent Marine Insurance Act, 
which provides that every contract of marine 
insurance by way of gaming or wagering is void. 
Then sub-sect. 2 is, “ a contract of marine insurance 
is deemed to be a gaming or wagering contract—(a) 
Where the assured has not an insurable interest as 
defined by this Act, and the contract is entered 
into with no expectation of acquiring such an 
interest; or (6) where the policy is made ‘ interest 
or no interest,’ or ‘ without further proof of interest 
than the policy itself,’ or ‘ without benefit of 
salvage to the insurer,’ or subject to any other like 
term.” It  was said for the defendants that “ Inas
much as your instructions to us were to take out a 
policy which by the statute is declared to be a 
gaming and wagering contract and a void contract, 
you are not entitled in law to recover anything.”

Mr. Kennedy, in his very full and careful 
argument to us, has divided his argument under 
three heads. He cannot dispute upon the evidence 
that the instructions which his clients gave were to 
take out' a “ p.p.i. ” policy. The learned judge has 
so found. Mr. Kennedy was not prepared to admit 
the correctness of the finding, but, when we were 
referred to the evidence, it was obvious that the 
learned judge was quite justified in coming to the 
conclusion at which he arrived on that point. So 
assuming those instructions to have been the 
instructions which were given, Mr. Kennedy’s first 
point was that the “ p.p.i.” clause ought not to be 
considered as part of the contract of marine insur
ance at all. It  was an intimation, if I  may use the 
expression, that the underwriter reserved to 
himself an option of requiring proof of interest or 
not as he thought fit. But it was not a term of the 
contract, or intended to be a term of the contract by 
either party. I  do not intend to express any opinion 
in reference to that point. I  conceive that, if it were 
at any time established, it might remove the very 
considerable difficulties that sometimes learned 
judges have felt in reference to this question of 
dealing with “ p.p.i. ” policies from which the slip 
has been previously removed, and I  need say 
nothing further on that point, because it seems to 
me that Mr. Kennedy s second point failed.

The second point was this. He said this 
particular policy is not within the section at all. 
The section speaks of contracts of marine insurance 
being deemed to be gaming or wagering contracts 
where the policy is made interest or no interest, 
and he says : “ Assuming that I  am right in my 
first point, then it follows that this particular 
policy was not made in the form which is necessary 
to satisfy the requirements of the statute.” Now 
it seems to me that the language of the section 
does not permit of that construction. It  seems 
to me that the language is pointed and directed to 
exclude the question upon which this part of Mr. 
Kennedy’s argument rested, namely, that his 
clients having in fact an insurable interest in this

L
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risk the section did not apply to their case, because 
it seems to me, having regard to the language of 
the statute, the section is drawn for the purpose 
of excluding consideration of any inquiry into the 
question of whether interest existed or not. And 
this sub-sect. (6) is directed to the form of the 
instrument, and if it is directed to the form of 
the instrument it must include everything which 
forms part of the instrument whether it is pasted 
on or whether it is pinned on. In  my opinion 
the section where it deals with the contract of 
marine insurance and says it is to be deemed to be 
a gaming or wagering contract where the policy 
is made in such and such a form is making void 
a contract where the instrument in which it is 
expressed contains any one of these objectionable 
clauses.

That brings me to Mr. Kennedy’s third point. 
He says that the learned judge was wrong in 
holding that the contract as between his clients 
and the defendants was tainted because of the 
fact that as between his clients and the under
writers the contract of insurance was a gaming or 
wagering contract and void, and he seeks to 
establish that contention by a reference to B ridger 
v. Savage (53 L. T. Rep. 129 ; 15 Q. B. Div. 363) 
and Read, v. Anderson (51 L. T. Rep. 55 ; 13 Q. B 
Div. 779) and other cases which might have been 
referred to where under certain circumstances a 
person who has been employed on behalf of a 
principal to enter into a gaming or wagering con
tract has been held entitled to say that a particular 
instance of that contract as made by him with 
his principal was capable of being enforced in the 
courts even though the ultimate employment, if 
I  may use that expression, was to make a gaming 
and wagering contract for this principal. Now 
B ridger v. Savage (sup.) was a case where an agent, 
having received money paid for a bet, was sued by 
his principal for the money as money had and 
received to the use of his principal. I t  is common 
knowledge that that form of action rested upon 
equitable grounds, and I  think that Manisty, J. in 
Cohen v. K it te ll (sup.) is referring to that fact in the 
passage in his judgment on p. 683, where he says : 
“ Doubtless where the gambling transaction is a 
thing of the past, the bet having been won or lost and 
the money having been received or paid, as the case 
may be, by the agent, it would be unjust that he 
should not in the one case account to and in the 
other case be recouped by his principal.” And I  
think that B ridger v. Savage (sup.) is a case which 
depends upon that view of the law. Read v. 
Anderson (sup.) was a case of a different character. 
That is a case where the agent asserted that his 
principal had no right to withdraw his authority 
to pay a bet which he had been instructed to make 
for his principal and which had been lost, and 
there, as it seems to me, on a somewhat similar 
view of the law, the court held that it would be 
unjust to the agent, who had acted upon the 
instructions of his principal, that he should not, be 
allowed to claim the benefit of so much of his 
contract as involved an indemnity by his principal 
in case he was called upon to pay the bet.

Those cases, it seems to me, are distinguish
able from the present case. Here the agent has 
suffered no loss from acting upon the instructions 
of the principal at all. It  is not a case in which 
he is calling upon his principal to make good any 
injury which he has suffered or will be certain to 
suffer as a consequence of acting upon his instruc-

tions. I t  is a case where the principal says to 
the agent: “ You are responsible to me in damages 
because you did not carry out my instructions to 
make this gaming and wagering contract in accord
ance with my instructions.” McCardie, J. has 
held that this case is really covered by the 
authority of Cohen v. K itte l (s u p .f and Webster v. 
De 2 astet (sup.), and I  agree with that view, 
although there is a passage in Huddleston, B.’s 
judgment in Cohen v. K it te ll where it seems to me 
the learned judge made a slight slip. There tho 
action was brought by the plaintiff claiming damages 
because the defendant had not made bets for him 
which he had been instructed to make, and the 
court, consisting of Huddleston, B. and Manisty, J., 
had B ridger v. Savage (sup.), Read v. Anderson (sup.), 
and Webster v. De / astet (sup.) cited to them, and 
they came to the conclusion that the action was not 
maintainable. Huddleston, B. reads the section of 
the Gaming Act of 1745, which provides that all 
contracts or agreements whether by parol or writing 
by way of gaming or wagering shall be null and 
void, and then he goes on : “ The contract of
agency therefore for the breach of which the 
plaintiff sues the defendant is one by which the 
plaintiff employed the defendant to enter into 
contracts which if made would have been null 
and void and the performance of which could 
not have been enforced by any legal proceed
ing taken by the defendant for the benefit of the 
plaintiff. The breach of such contract by the 
agent can give no right of action to the principal.”
1 agree with that statement, and with the conclu
sion. But it is not necessary to agree with the 
sentence which immediately follows and the reason
ing of the learned judge where he says that he 
sees no difference between that case and the employ
ment of an agent to do any illegal act. Now t  ere 
obviously is a distinction, and in many cases a very 
material distinction, between instruction to do an 
illegal act and instruction to do an act which the 
Legislature merely makes void. But in this 
particular case I  do not think it is necessary to con
sider what the instructions are. The other case 
which McCardie, J. relied upon—Webster v. de
2 astet (sup.)—I  am not sure may not turn upon 
considerations of a rather different character from 
those which underlie the judgment in Cohen v. 
K it te ll (sup.). I  am prepared to agree with 
McCardie, J.’s judgment upon the ground that 
the employment by the principal of an agent to do 
an act which is by law declared to be a void act 
is one which gives the principal no right of action.

I  think that there may be another ground upon 
which the view of the learned judge could be sup
ported, although it is not one upon which it is 
necessary to express a definite opinion. It  may 
well be that in spite of the change introduced by 
the Marine Insurance Act 1906 the making of a 
p.p.i. policy is against public policy, in spite of the 
change that has been introduced by the repeal of 
the statute of 1745, which declared that such con
tracts should be illegal, and the substitution of 
sect. 4 of the Act of 1906, which speaks of them as 
being void as gaming and wagering contracts, 
because the mischief which it is intended that the 
first Act should deal with and which is recited in the 
Preamble was just as great an evil at the time of the 
passing of the 1906 Act as it was in 1745. I t  may 
have to some extent changed its form or its forms, but 
the evil is the same evil, and the mere alteration of 
the language of the statute which from some points



MARITIME LAW OASES. 75

Ct. o f  A p p . ]  T h o m a s  C h e s h i r e  a n d  C o . v . V a u g h a n  B r o t h e r s  a n d  C o . [Ct. o f  A p p .

of view may render the remedy more easily available 
under the later statute than it was under the other 
cannot, I  think, be readily accepted as indicating 
an alteration in the view of the Legislature in 
reference to such a contract. If  the law be that 
the true view of a p.p.i. policy is that it is against 
public policy and that these statutes and the present 
statute are merely the result of their being against 
public policy, then a contract to enter into a con
tract which is against public policy must, it seems 
to me, itself be against public policy. But, as I  
say, that is perhaps a more difficult question 
requiring more consideration possibly than one 
has been able to give to it, and, therefore, I  do not 
desire to express any decided or definite opinion 
upon that, but I  prefer to rest my judgment on 
the ground indicated by Huddleston, B.

S o r u tto n , L.J.—Mr. Kennedy’s very careful 
and candid argument, to which I  have listened with 
great attention, has not persuaded me that 
McCardie, J.’s judgment in this case is erroneous. 
As the point is one of considerable commercial 
and general importance, and as it is quite possible 
to think in this case that it is working an injustice 
to the parties concerned, I  desire to express my 
reasons in my own words. Some Liverpool ware
housemen had a contract by which a quantity 
of nitrate was coming to their warehouse from South 
American ports. The trade at that time was under 
the control of the Government so that ships which 
started at a particular port might be diverted to 
other ports in other countries, and the warehouse
men were anxious to ensure that they should make 
the profits which they expected from the nitrate 
coming to their warehouse by insuring, amongst 
other things, against the non-arrival of the ship 
by reason of the Government diverting her to other 
countries. They accordingly gave a Liverpool 
firm of brokers instructions to effect policies which 
would cover, amongst other things, that particular 
source of loss. I t  is quite clear to my mind that, 
in view of the fact that it might be difficult to prove 
the actual loss, because when you knew the ship was 
not coming you not unnaturally would fill up your 
warehouse with other goods if you could get them, 
and there might be a somewhat complicated 
question as to how much you really had lost, they 
intended that their policies should have on them 
what is known in business as the p.p.i. clause, the 
effect of which would be that the mere production 
of the policy is evidence of interest to the full 
amount mentioned in the policy.

For a hundred years at least there has been 
an unfortunate conflict between the statute law 
and the practice of business men. It  has been 
extremely common to place in policies a p.p.i. 
clause, providing that there shall be no necessity 
to prove the amount of loss, although all the time 
there was a statute which said that such a clause 
was either illegal or null and void. It  is unfortu
nate that that practice has prevailed, because while, 
on the one hand, there are undoubtedly cases where 
there is a real loss, but it is difficult to prove its 
exact amount, and it is convenient in a business 
sense to have it assessed beforehand ; on the other 
hand, there is no doubt most of the cases of deliber
ate attempts to get insurance money, and cases 
of over-valuation on the chance of a loss, are all 
rendered possible by the continued insertion of a 
“ p.p.i.” clause. Apart from the fact that the clause 
facilitates fraud, as it does in many cases, a prac
tice has arisen with regard to it which places

judges in a very great difficulty. It  is clearly the 
duty of the judges if they know that a policy has 
that clause on it to treat it as null and void under 
the Act, and a practice has grown up of deceiving 
the court by parties tearing off the policy the clause 
which they have put on it in the hope that the 
court will not know that there is such a clause and 
will give effect to the policy. The court does not 
know generally, but having had some commercial 
experience suspects what those two pinholes mean 
in the margin of the policy, and suspects still 
more when it sees a bit of paper which has 
had something torn off it. Judges are placed in 
a very difficult position, at least, speaking 
for myself personally, .when they strongly suspect 
that they are being asked to enforce a null and void 
contract, but have no evidence beyond the kind 
of indications that are on the policy. However 
that may be, that is the practice, and the only 
thing that can be said to business men who carry 
on business in that way is, that if they persistently 
run contrary to a statute, if they persistently enter 
into contracts and policies which are null and void 
under the statutes, they must not complain if the 
courts obey the statutes rather than their com
mercial practice.

In  this case, the warehousemen desired to 
have the “ p.p.i.” clauses on the policies, and they 
were put on. The clauses were pinned on in the 
orthodox way. But it turned out that the Liver
pool brokers who were instructed to effect the policy 
through their London agents did not convey to 
the London underwriters the exact nature of the 
risk that they were being asked to insure. They 
used general words which would cover the risk, 
but they did not convey to the minds of the under
writers that what their clients desired to cover 
was a particular special form of risk, namely, the 
diversion of the ship by Government orders .to 
other ports or countries. In  consequence, when 
a particular ship, the Glenaffric, was diverted to 
Italy and a claim was made under the policy the 
underwriters replied : “ You had not told us this 
was the special risk you were desiring to insure 
and your general words do not cover it.” It  may 
be put as concealment; but it may also be put 
that the language under the circumstances did not 
cover the loss. Bailhache, J. has held, and the Court 
of Appeal has affirmed the view (Thomas Cheshire 
and Co. v. W. A . Thompson, sup.), that the 
London underwriters were not liable under those 
circumstances. The slip had been torn off the 
policy. So neither court thought that the trans
action they were being asked to deal with was one 
that was null and void under the statute.

Then came the next stage, which is the present 
one. The Liverpool warehousemen, not being able 
to recover on their policy and finding that they 
did not recover, because of the action taken by 
their brokers, or the lack of action, brought an 
action for negligence against their brokers, to which 
the answer which the brokers have thought it 
right to make—and I  am only here to enforce the 
law and not to express any opinion on their com
mercial conduct—was : “ You cannot recover any 
damage, because you instructed us to make a 
‘ p.p.i” policy which is a null and void transaction, 
and from a null and void transaction no damages 
can flow.” And McCardie, J. has held that that 
is right.

Mr. Kennedy takes three points against the 
decision. He says, first, this clause is not really
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part of the policy. It  is a sort of informal polite 
intimation that in the proceedings in connection 
with the policy a certain course may be taken by the 
underwriters, but it is not part of the policy. Now 
I  am afraid I  am not able to accept the position that 
slips on a policy are not part of the policy. A 
contract of marine insurance must be expressed in a 
policy, and here is the policy with the slip attached 
to i t ; and I  am afraid I  do not see any ground for 
holding that slips on the policy are merely polite 
intimations for information of people as to what 
may happen to the policy, but are not part of the 
policy.

Then, secondly, Mr. Kennedy says, clause 4 of the 
Marine Insurance Act 1906 is not really so strict as 
it appears to be. I t  says: “ Every contract of 
marine insurance by way of gaming or wagering is 
void. (2) A contract of marine insurance is deemed 
to be a gaming or wagering contract: (a) Where the 
assured has not an insurable interest as defined by 
this Act, and the contract is entered into with no 
expectation of acquiring such an interest ; or (6) 
where the policy is made ‘ interest or no interest,’ 
or ‘ without further proof of interest than the policy 
itself.’ ” That only means, if I  understand Mr. 
Kennedy’s argument, that it is p rim d  fac ie  a gaming 
and wagering contract and you may defeat it if you 
can show you either had a real interest or a prob
ability of obtaining it. That is, in effect, to read 
sub-sect, (a) of sect. 2 into sub-sect. (6). I  see no 
ground for cutting down the section in that way. 
I t  seems to me Parliament has said : “If  you put 
this clause in your policy without more we deem 
it to be a gaming and wagering policy, because 
the clause is a gaming and wagering clause.” In  
my view, therefore, the second point fails.

Then comes Mr. Kennedy’s third point, and the 
only point which has given me any trouble at all. 
I t  is said: “ Even if this contract is null and void, 
yet if you have executed it negligently one may 
take into account the probabilities of the thing, 
and as the strong probability is that I  should have 
been paid under this policy by the underwriter, 
if it had been properly executed, I  may recover 
damages assessed in the way all damages have 
to be assessed on the probabilities of what 
would happen; and as I  probably should have 
recovered under this policy if it had been properly 
effected, because probably the underwriter would 
not have taken the objection that the p.p.i. clause 
was also on the policy, and we should have stopped 
the court from finding it out, I  can recover 
damages.” Now, my view of the principle on 
which this case should be decided is this, that a 
contract declared by the law null and void cannot 
be either directly or indirectly the basis of a legal 
claim. You have, first of all, contracts as to which 
there is no objection which are legally enforceable. 
You have then contracts under the. Statute of 
Frauds which provides that certain legal relations 
do not make them illegal, do not make them null 
and void, but provides that they shall not be 
enforceable in law except by a certain procedure, 
namely, evidence in writing. In  that class of case, 
which I  call contracts of imperfect obligation, the 
illegal relation which cannot be enforced may yet 
have a number of legal consequences indirectly. 
I  am not going through all the things that may 
happen under the Statute of Frauds. Anybody 
who is curious enough to look will find them in 
Sir Frederick Pollock’s book on the Law of Con
tracts under “ Imperfect Obligation.” There the

contract not being declared illegal and not being 
declared null and void is only unenforceable in a 
particular way; although it is unenforceable for 
lack of certain formalities, it yet may have legal 
consequences indirectly. When you get to the 
next class of case, which is where it is declared null 
and void, but not declared illegal, then, in my view, 
the court must give full effect to the nullity and 
invalidity which the statute declares and cannot 
consider as the basis of the legal obligation a set of 
relations which Parliament has declared to be null 
and void. For instance, a prominent class of null 
and void contracts are betting contracts. It  seems 
to me quite clear that you cannot put forward as a 
claim for damages that your agent has not made a 
bet which he was employed to make. The bet that 
he would have made was a null and void trans
action, and you cannot inquire into the cause of 
action on a null and void transaction and see what 
would have happened if he had made it, or what 
would have happened if, having made it, he had 
made it carelessly, made it with an insolvent book
maker, made it for less than the amount at which 
he was instructed to make it. If  you could go into 
a thing like that you would have treated as of some 
validity a transaction which Parliament has said 
shall be null and void. It  seems to me, therefore, 
that the principle on which I  should like to decide 
this part of the case is this ; That you cannot try a 
transaction which Parliament has said to be null 
and void, the basis being illegal. The only excep
tion, and I  am not sure that it is an exception, is 
this, that when a man has received money for you 
it is no answer for him to say; “ I  received it in 
respect of a null and void transaction.” He has 
received it and you cannot treat the receipt as null 
and void. B rid g e t v. Savage (sup.) appears to me 
to be a good example of that sort of case; and it 
rests upon the actual receipt of property. A good 
many people thought Read v. Anderson (sup.) was 
wrong. Parliament, at any rate, dealt with it very 
summarily by reversing it by statute within a year 
or two afterward, but it may be that Read. v. 
Anderson (sup.) may be brought under the same 
principle. There is one thing further I  wish 
to say about the money. It  is quite possible 
to put it in the way in which Lord Ellen- 
borough put it in G riffith  v. Young (1810, 12 
East, 513, at p. 514) ; “ If  one agree to receive 
money for the use of another upon consideration 
executed, however frivolous or void the con
sideration might have been in respect of the 
person paying the money, if indeed it were not 
absolutely illegal or immoral, the person so receiving 
it cannot be permitted to gainsay his having 
received it for the use of that other.” That may 
be the same kind of principle which may justify 
proceedings in respect of receipt of money under a 
null and void contract which would not apply to 
any other form of utilising that transaction as the 
basis of a legal obligation. I  prefer to rest my 
answer to the third point taken by Mr. Kennedy on 
that principle; but I  am not at all sure, and 1 
should like to reserve it for further consideration, 
whether you cannot raise the objection to this 
action and to actions of a similar character in 
respect of bets on the ground that the transactions 
which are being investigated are contrary to public 
policy. I  am not at all sure that the legislation 
against these “ p.p.i.” clauses and the legislation 
against betting may not be rested on the fact that 
the transactions are contrary to public policy-
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But, as I  have said, I  should like a fuller con
sideration of that aspect of the case before deciding 
it on that ground. I  am content to leave it on the 
decision that you cannot make a null and void 
transaction, a transaction declared null and void by 
statute, the basis directly or indirectly of an action.

For these reasons, although I  quite conceive that 
the plaintiff feels it strongly, I  think that the 
judgment of the learned judge below was right 
and-that this appeal fails.

A t k i n ,  L. J.—I  agree, but I  should rather like to 
add a few words out of regard, if I  may say so, to the 
admirable argument which has been addressed to us 
by Mr. Kennedy. His first point was that the slip 
was not part of the contract of insurance—by 
“ the slip” I  mean the attached slip. I  do not 
think that can be supported. I  think the test that 
one might apply would be this. Supposing there 
were perfectly valid terms expressed in such a slip 
attached to the policy, could it be said that those 
terms were not a part of the contract of insurance ? 
Neither party suggests that for a moment. I  think 
the intention of the parties was, and must be 
taken to have been in view of the fact that they 
attached it to the written document and signed 
the document with that slip attached, that they 
intended to include in the contract the terms 
contained in that slip.

The next point was that the contract was 
not within sect. 4 of the Act, because the assured 
had in fact, an insurable interest, and that the 
voidance of the contract which, according to the 
Act of Parliament, sect. 4, is made ‘ interest or 
no interest ’ or ‘ without further proof of interest 
than the policy itself ’ or ‘ without benefit of 
salvage to the insurer ’ or subject to any other like 
term,” is only a provision that under those circum
stances it is primó, fac ie  deemed to be a gaming 
or wagering contract. I  think that the words are 
inconsistent with that view, and it appears to me 
quite plain, when you consider the history of the 
clause and remember the section of the Act of 1745 
which is repealed, that that was not the intention 
of the Legislature. I  think that this contract 
was subject to a like term, the term used, and must 
be deemed to be a gaming or wagering contract.

The third point that was raised is this. It  was 
said that the employment, at any rate, of the broker 
was a perfectly legal contract and that it was 
broken, and that in assessing the damages you were 
entitled to take into account the probability that 
the contract which the agent was employed to 
make, though void, would have resulted in an 
advantage to the plaintiff and the invalid contract 
gives rise to damages. To my mind, Mr. Kennedy 
substantiated the first part of that argument. 
I  see nothing in the provisions of the Act to indicate 
as being merely a gaming and wagering contract a 
contract of insurance, nothing to make the employ
ment of the insurance broker an illegal contract, 
and nothing to make it a void contract. If  you 
once assume that the contract of insurance was a 
gaming or wagering contract you put it upon the 
same footing as a bet on a horse race, and it appears 
to me it has been decided by an authority which is 
binding upon this court, namely, the. case of Read v. 
Anderson (sup.), that the employment of an agent 
to make a bet on horse races does give rise to a 
valid contract as between the principal and the 
agent, a contract on which the agent can sue the 
principal for an indemnity, and can sue him for 
an indemnity because that is an implied term of

the Contract of employment. In  Read v. A nde r
son (sup.) it appears to me that the decision of 
the majority of the Court of Appeal is inexplicable 
except upon the footing that they did considei 
the contract of employment to be a valid contract. 
They said that it was; and I  think that _ it was 
further stated to be valid in the case of B ridge r v. 
Savage (sup.). Therefore, to my mind the contract 
of employment was a valid contract.

But that still gives rise to the further question 
what damages can be recovered by the principal 
if the agent breaks it. I  think that under those 
circumstances where the employment is to make a 
contract which is null and void as opposed to being 
illegal, if the agent breaks that contract his princi
pal has no right of damages against him, whether 
for nominal damages or substantial damages, 
if the only breach alleged by the agent is an omission 
to make a void, contract at all, or default in making 
it with reasonable care; and I  think Cohen v. 
K itte ll (sup.) is an authority for that proposition.
I  think it is based upon sound reason except for 
the one sentence of Huddleston, B., where he says 
he sees no difference between that and an employ
ment to make an illegal contract. It  appears 
to me there is very considerable distinction, and it 
follows, I  think, that I  do not agree with the 
sentence in McCardie, J.’s judgment, where he said 
this : “ Now I  conceive that on principle it would 
not be right to say that the plaintiffs could not 
recover, for I  should deem the true rule of law 
to be that a contract by one person to procure for 
another a contract which would be void as against 
public interest should itself be void.” For that 
he cites the case of Cohen v. K itte ll (sup.). It  the 
learned judge by “ void as against public policy 
means “ illegal;’ I  think the proposition would 
be sound. It  would not refer to the matter 
before us, but it would be applicable to the case of 
Cohen v. K it te ll (sup.). Webster v. He Tastet (sup.) 
is a different matter, because there the contract was 
something which was treated as illegal in the sense 
that it was considered to be against public pohcy
to insure wages. , . , . ,

For these reasons I  think that the judgment of the 
learned judge below should stand. But I  desire, 
as the other members of the court have done, to 
reserve the question as to whether or not this con
tract to make a “ p.p.i.” pohcy is an illegal contract. 
I  do not want to further discuss it except to say 
that when it comes up to be considered it. will 
probably be necessary to consider what the law 
was before the Act of 1745, as to which, curiously 
enough, there is quite an extensive discussion in 
the exchequer chamber in the case of Cousins v. 
Nantes (1811, 3 Taunt. 513), and I  think it will 
further be necessary probably to consider what 
the law is after the passing of the Act of 190b, 
taking into serious account the provisions madeby 
the Legislature in the Marine Insurance Act 1909, 
which dealt, to a limited extent, with these policies. 
I  also wish to say for myself that m this particular 
case it has been assumed by everybody that if 
in fact the sub-agent, the insurance broker in 
London, was negligent that the defendants here, 
the country insurance brokers, were responsible 
for that negligence. I  express no opinion upon 
that matter at all. I  daresay it is perfectly true 
I  can imagine circumstances in which an agent 
in the country employed under such circumstances, 
as he necessarily must be, if he is contemplating 
the employment of an agent in London may not



78 MARITIME LAW CASES.

K.B. Div.] E l l i o t t  S t e a m  T u g  C o m p a n y  L i m i t e d  v . J o h n  P a y n e  a n d  C o . [K.B. D i v .

be responsible for the negligence of that sub-agent 
if, in fact, he himself has used reasonable care in 
the selection of the agent. But that is a matter 
which does not arise now, and I  only mention it. 
I  agree that the appeal should be dismissed.

A p p e a l dismissed.

Solicitors for the plaintiffs, P ritch a rd , Englefie ld, 
and Co., for Simpson, N orth , H a rley , and Co., 
Liverpool.

Solicitors for the defendants, F inch , Jennings, 
and Tree, for Weightman, Pedder, and Co., Liverpool.

HIGH COURT OF JUSTICE.

KING’S BENCH DIVISION.
M arch  4, 5, 8, and  31, 1920.

(Before R o w l a t t , J.)
E l l io t t  St e a m  T u g  Co m p a n y  L im it e d  v . J ohn  

P a y n e  a n d  Co. (a)

Charter-party— T erm ina tion  o f hire— Im p lie d  rights  
— Breach o f  charter-party—R equisition—T e rm i
nation—“ Restra int o f princes ” — Measure o f  
damages.

A  charter-party provided, inter alia, fo r  the h ire o f 
a chartered vessel fo r  one calendar month fro m  the, 
date at which i t  was placed at the disposal o f  the 
charterers, and that thereafter h ire was to continue 
a t the same rate o f payment u n t il determined hy 
fourteen days' notice given hy the charterers. 
Some months later the shipowners w ithdrew the 
vessel fro m  the service o f  the charterers, c la im ing  
an im p lie d  rig h t to term inate the charter-party  
hy reasonable notice, which they said that they 
had given.

The tug was then requisitioned hy the Government, 
and the shipowners contended fu rth e r that the 
charter-party, i f  i t  was in  existence at the time, 
was p u t an end to hy the re q u is it io n ;  i f  i t  was 
not p u t an  end to hy the requ is ition , they relied  
upon the exception o f ' “  restra in t o f princes ” in  
respect o f  the period under requ is ition . The  
charterers replied that the charter was s t ill in  
existence, hut that the ship was deviating when the 
requ is ition  took p la ce ; her owners were not, there
fo re , entitled to re ly  upon the exceptions.

Held, that the charter-party was to continue in  
existence u n t il term inated by the charterers, and 
that the shipowners had no im p lied  rig h t to p u t 
an end to i t  hy notice o r otherwise. N o r was i t  
ended hy the Government requ is ition , hut, as the 
requ is ition  was w holly  unconnected w ith  the 
w rongfu l act o f the shipowners, the question o f 
the app lica tion  o f the exceptions contained in  the 
charter d id  not arise. On general grounds damages 
were not awarded fo r  the period d u ring  which the 
vessel was under requisition.

Davis v. Garrett (1830, 6 B ing . 716) distinguished. 
D ic tu m  o f  T in d a l, C .J., a t p . 724, held not to apply.

A c tio n  in the Commercial List tried by Rowlatt, J.
The plaintiffs claimed a declaration that a charter- 

party dated the 18th Aug. 1914 was still in force; an 
injunction to restrain the defendants from using 
a tug otherwise than in accordance with the charter- 
party ; and damages for breach of the charter-party.

The plaintiffs, the Elliott Steam Tug Company 
Limited, carried on business in London as owners 
of steam tugs. The defendants, John Payne and 
Co., were the owners of the steam tug John Payne, 
of the port of Bristol.

By a charter-party dated the 18th Aug. 1914 the 
defendants agreed, as owners, to let to the plaintiffs, 
as charterers, the steam tug, the John Payne, “ for 
the term of one calendar month, commencing from 
the 18th day of August 1914, at which date she is 
to be placed at the disposal of the charterers at 
Bristol.” The defendants were to appoint the 
master and crew, and were to maintain the tug, 
which was to be employed between such safe 
ports in the United Kingdom, with the option of 
towing between the United Kingdom and conti
nental ports and in the Channel, as charterers or 
their agents should direct. The charterers were to 
pay for the use and hire of the tug at the rate 
of 2201. per calendar month. The charter-party 
contained an exception of the restraint of princes ; 
and there was also a type-written clause as 
follows: “ The hire to continue at the same rate 
of payment until charterers determine same by 
fourteen days’ notice.”

The tug began work under the charter-party on 
the 22nd Aug. 1914, and the owners accepted hire, 
monthly in advance, until April 1915. Disputes 
arose between the parties at the end of 1914 and 
the beginning of 1915.

By letters dated the 4th and 16th Dec. 1914 the 
defendants gave notice to the plaintiffs purporting 
to terminate the charter-party.

The plaintiffs complained that the defendants’ 
tug-master was disobeying orders which the 
charterers were entitled to give under the charter- 
party. They also alleged that on the 19th Eeb. 
1915 the tug was, for the time being, practically 
withdrawn from the service of the plaintiffs in 
consequence of the crew refusing to proceed outside 
of the Thames estuary owing to the presence of 
German submarines.

On the 3rd May 1915, when the tug was working 
in the neighbourhood of Dover, the defendants 
withdrew her from the charterers’ service; and 
they ordered her to Bristol to undergo alleged 
necessary overhaul and repairs. When the tug 
arrived at Bristol the defendants, on the 21st May 
1915, wrote to the plaintiffs, notifying them that 
they had sent the tug to Bristol for repairs, and 
that they would not redeliver her to the plaintiffs. 
The defendants claimed the right, and purported 
to terminate the charter-party by giving a fortnight’s 
notice, which the plaintiffs refused to accept. The 
defendants did not restore the tug to the_ plaintiffs.

On the 10th June 1915 the plaintiffs issued a 
writ against the defendants claiming (1) a declara
tion that they were entitled to the use of the vessel 
under the charter-party until they should determine 
it by fourteen days’ notice, and that the defen
dants had not the option to terminate the charter- 
party by notice ; (2) an injunction to restrain the 
defendants from using the tug otherwise than 
in accordance with the charter-party; and (3) 
damages.

The plaintiffs alleged in their points of claim 
(in te r a lia ) that they (the plaintiffs) had not given 
any notice to determine the hiring of the tug under 
the charter-party; that the defendants had been 
for some time desirous of terminating the charter- 
party, and not having the power themselves to 
do so, had sought to force the plaintiffs to exercise1°) Reported by T. W . Morgan, Esq., B a rris te r-a t-La w .
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their option to determine it, and for that purpose 
the defendants, in breach of the charter-party, had 
not given the plaintiffs the use of the tug, and had 
not at all times kept her at the disposal of the 
plaintiffs or in every way fit for the service nor 
provided the necessary equipment.

They alleged, further, that the defendants had 
not provided a suitable master and crew ; that the 
master, with the approval of the defendants, had 
not followed the instructions of the plaintiffs, 
had not used all dispatch in prosecuting voyages, 
and had not rendered all customary assistance with 
the crew; and that the defendants, though advised 
by the plaintiffs of their dissatisfaction with the 
master and crew, had not investigated the matter 
and had not made any change in the appointments , 
and that the defendants had withdrawn the tug 
from the plaintiffs, and, notwithstanding the 
protests of the plaintiffs, had continued to 
withdraw the tug from the plaintiffs.

The defendants alleged that the plaintiffs had so 
misused the tug as to amount to repudiation of 
the charter-party. The defendants delivered their 
points of defence and counter-claim on the 7th July
1915. They did not admit that the charter-party 
still continued. They aUeged that it was an implied 
term of the charter-party that the defendants should 
have the right, to terminate the hiring of the tug by 
reasonable notice to the plaintiffs ; that a reasonable 
notice was a fourteen days’ notice; and that such 
notice was duly given to the plaintiffs by letter from 
the defendants, dated the 21st May 1915, and that 
the hiring accordingly terminated on the expiration 
of that notice ; that all the allegations in the points 
of claim and particulars of breaches of charter- 
party by the defendants were denied with certain 
admissions and explanations. The defendants 
pleaded, alternatively, that they were entitled to 
terminate the hiring of the tug by reason of various 
matters—e.g., by alleged continuous and unreason
able overwork of the tug by the plaintiffs, which, 
they alleged, made it impossible for them, the 
defendants, to attend reasonably to the upkeep of 
the tug ; by alleged continuous overworking of the 
master'and crew, and alleged putting of the tug 
in danger on several occasions. The defendants 
counter-claimed (inter alia) for a declaration that 
the hiring of the tug terminated fourteen days 
after the 21st May 1915 and for damages.

The plaintiffs by their reply delivered on the 
13th July 1915 joined issue, and paid into court 
certain sums in respect of the counter-claim, at the 
same time denying liability. .

On the 16 th July 1915 the tug was requisitioned 
by the Government, and the tug continued under 
requisition until the 31st March 1920, and the 
defendants were thereby prevented from restoring 
the tug to the plaintiffs, even if they had desired 
to do so. The proceedings in the action were 
stayed during the period of the requisition.

On the 6th Feb. 1920 amended points of defence 
and counter-claim were delivered by the defendants. 
They added an alternative plea that the hiring of 
the tug had terminated on the 16th July 1915, 
the date of the requisition of the tug by the 
British Government, and they claimed a declara
tion to that effect.

The plaintiffs, in reply,* said that if the tug 
was requisitioned by the British Government on 
the 16th July 1915 she was requisitioned at the 
instigation or wish of the defendants, that the 
defendants never alleged, until the amended

defence was delivered, that the charter-party was 
terminated by the requisitioning, and the parties 
had, since July 1915, acted on the footing that the 
charter-party was not thereby terminated; and 
that in the circumstances the defendants were 
estopped from alleging that the charter-party was 
terminated by the alleged requisitioning.

D un lop , K.C. and F . van den Berg for the 
plaintiffs.—On the true construction of the charter- 
party the tug was hired for one month at a certain 
rate, and thereafter the hiring was to continue 
indefinitely until the plaintiffs determined it by 
fourteen days’ notice. The charter-party has not 
been so determined. The defendants had no 
power to determine the hiring, and the notices 
by which they purported to do so are void. The 
requisitioning of the tug by the British Government 
on the 16th July did not determine the hiring. See

E ll io tt  Steam T ug  Company v. D uncan and  
Sons, 34 Times L. Rep. 583.

The defendants had committed breaches of the 
charter-party, particularly in detaining the tug 
from the plaintiffs in and after May 1915 foi 
alleged repairs. The repairs were not necessary 
and the plaintiffs are entitled to damages. The 
plaintiffs are also entitled to damages for the 
period during which the tug was under requisition, 
because in the absence of proof to the-'contrary, 
the requisition of the tug should be regarded as 
having arisen out of its wrongful detention  ̂by the 
defendants. The defendants are not entitled to 
rely on the exception of restraint of princes 
because they were committing breaches of the 
charter-party. See

D avis  v. Garrett, 1830, 6 Bing. 716, per Tindal, 
C.J., at p. 724 ;

L ille y  v. Doubleday, 44 L. T. Rep. 814; 7
Q. B. Div. 510;

M orrison  and Go. v. Show, S a v ill, and A lb ion  
Company, 13 Asp. Mar. Law Cas. 400, 504 
115 L. T. Rep. 508 ; (1916) 2 K. B. 783, 795 ;

Shaw and Co. v. Symmons and Sons, 117 
L. T. Rep. 91; (1917) 1 K. B. 799.

M acK in n o n , K.C. and W. N . Raeburn, K.C. for 
the defendants.—On the true construction of the 
charter-party a term is implied that the defendants 
were to be entitled to terminate the hire by giving 
the plaintiffs a reasonable notice. A fourteen- 
days’ notice is a reasonable notice, and such a 
reasonable notice had been given by the defendants 
to the plaintiffs. Therefore the charter-party was 
determined before any of the alleged, breaches by 
the defendants took place.

Alternatively, if the charter-party was not 
determined by notice, it was determined by the 
requisitioning of the tug by the British Govern
ment on the 16th July 1915.

The dietum of Tindal, C.J. in Dam s v. Garrett 
(6 Bing. 716, at p. 724) does not apply here, because 
the requisitioning of the tug did not arise out 
of its alleged detention by the defendants. There
fore, the plaintiffs are not entitled to damages in 
respect of the period during which the tug was 
under requisition by the Government. Moreover, 
this case is entirely distinguishable from the case 
of M orrison  and Co. v. Shaw, S av ill, and A lb io n  
Company (sup.), and the defendants are entitled to 
rely on the exception of the restraint of princes. The 
plaintiffs have failed to prove that the defendants 
have committed any breaches of the charter-party.

Cur. adv. vuIt.
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M arch  8.—R o w l a t t , J. delivered an inteaam 
judgment.—His Lordship said : I  will now deliver 
judgment on all the points that arise in this action, 
except one point, on which I  propose to reserve 
my decision to another day.

The first question is, what, on the true con
struction of the charter-party, is the duration of 
the period for which the tug was hired by the 
plaintiffs ? The charter-party contains a clause 
providing that the tug is to be hired for one 
calendar month at a certain sum for that term, 
and it contains also the following typewritten 
clause: “ The hire to continue at the same rate of 
payment until charterers determine same by 
fourteen days’ notice.”

In  my opinion, these provisions can only mean 
that the hiring of the tug at the specified rate 
is to continue indefinitely, as long as the tug 
remains in existence, subject to the condition that 
the plaintiffs may put- an end to it by giving the 
stipulated notice. It  is an extraordinary arrange
ment, but jf the document be construed according 
to its plain meaning, there can be no doubt that it 
is the arrangement into which the parties have 
entered.

I t  follows, therefore, that the d̂efendants had 
no power to terminate the hiring of the tug, and 
that the notices by which they purported to do 
so in Dec. 1914 and May 1915 were void and 
inoperative. Nor can it be said that the defendants 
were entitled to treat the hiring as having been 
terminated by any act of the plaintiffs. The 
defendants allege that the conduct of the plaintiffs 
was in many respects unreasonable and harassing, 
but I  am unable to find that it amounted, in any 
instance, to such a breach of the charter-party 
as enabled the defendants to say that it constituted 
a repudiation of the contract. Nor are the de
fendants justified in their contention that the 
hiring was terminated by the requisitioning of the 
tug on the 16th July 1915. In  my opinion, as 
I  have already said, this charter-party was to 
continue in force for an indefinite time, and in this 
case, as in the previous case of E llio tt Steam Tug  
Company v. Duncan and Sons (34 Times L. Rep. 
583), I  must come to the conclusion that the 
requisitioning of the vessel did not put an end to 
the charter-party. I  am of opinion, therefore, 
that the charter-party was not terminated by any 
of the causes relied on by the defendants, and that 
it still remains in force.

That being so, if at any time after the date of 
the charter-party the defendants have, without 
lawful excuse, failed to place the tug at the dis
posal of the plaintiffs, they have committed a 
breach of the charter-party, for which the plaintiffs 
are entitled to relief. I  think, however, that the 
case is one in which the relief, if any, should take 
the form, not of an injunction, but of damages.

On the 19th Eeb. 1915 the tug was practically 
withdrawn from the service of the plaintiffs in 
consequence of the refusal of the crew to leave 
the estuary of the Thames, being afraid of attack 
by German submarines. The tug was at work in 
the Thames, but the plaintiffs wanted her to go 
elsewhere, and the crew refused to comply with 
their instructions. The defendants were bound to 
procure a crew who would carry out the instruc
tions of the plaintiffs, and their failure to do so, 
in this instance, constituted a breach of contract 
in respect of which the plaintiffs are entitled to 
an inquiry as to damages.

[K.B. Div.

Further, on the 3rd May 1915 the defendants 
withdrew the tug from the plaintiffs and sent her 
to Bristol, where the defendants’ works were, for 
repairs, and kept her there until she was requi
sitioned. I  do not say that the removal of the 
vessel by the defendants was unjustifiable, but 
I  think that they kept her there longer than was 
necessary.

I  find that the repairs could have been effected 
by the 1st June 1915, and that as 'from that date 
the defendants withheld the tug from the plaintiffs 
in breach of the charter-party. I, therefore, hold 
that the plaintiffs are entitled to damages for the 
period between that date, on which the tug should 
have been returned to them, and the 10th June 
1915, the date of the writ in the action.

There remains the important question whether 
or not the damages which the plaintiffs are entitled 
to recover in respect of the defendants’ breaches 
of the charter-party should include damages for 
the loss of the tug to the plaintiffs during the 
period she was under requisition.

That is a question of some difficulty, and I  
will consider it further before giving my decision 
on it.

M arch  31.—R o w l a t t , J. read the following 
judgment:—In this case I  disposed, at the hearing, 
of all questions except one. The point that I  
reserved arises in this way. The defendants, so 
I  have held, in breach of the charter-party, with
drew the ship from the service of the charterers, 
claiming to determine the hearing. The charterers 
did not accept the repudiation, but continued to 
insist on the ship being restored. While matters 
were in this position the vessel was requisitioned 
by the Government, and the owners were thereafter 
prevented from restoring her to the service of the 
charterers if they wished to do so. In  these 
circumstances, it was said for the plaintiffs that 
the ship, when requisitioned, was to be treated 
as a vessel which was deviating from a voyage 
contracted for, and that the owners were liable for 
damages calculated over the whole period of the 
requisition.

I  do not think that the point turns on the excep
tion of restraint of princes, because it seems "to 
me that when the owner is prevented by the 
law of the land from using his vessel in the 
service of the charterer, the result must be, inde
pendently of any exception, that the same law 
cannot make him liable in damages. Surely I  
cannot call upon him to do two inconsistent things 
at the same time.

But a passage in the judgment of Tindal, C.J. 
in Dav-is v. Carrett (6 Bing. 716) was referred to, at 
p. 724, which is as follows : “ We think the real 
answer to the objection is that no wrongdoer can 
be allowed to apportion or qualify his own wrong, 
and that as a loss has actually happened whilst 
his wrongful act was in operation and force and 
which is attributable to his wrongful act, he cannot 
set up as an answer to the action the bare possi
bility of a loss if his wrongful act has not been 
done.” I t  is to be observed that the learned 
judge is there dealing with damages that did arise 
from the breach, and the decision was that it was 
none the less recoverable because it was not shown 
that it would not have’happened if there had been 
no breach. I  do not read the principle laid down 
to be that all damage which occurs during the 
period of a breach is to be treated as connected 
with it unless the contrary is shown, but that
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damages flowing from the act which constituted 
the breach, in that case navigating the vessel 
'"'here and when she met with disaster, could not 
be excluded merely because they might have 
flowed from navigating her on the course contracted 
for.

If  the larger rule indicated above is to be applied, 
it would seem to follow, and indeed I  think it 
follows from the plaintiffs’ argument here, that if 
a tenant of a house wrongfully held over for a day 
after the expiration of his term and on that day 
the house was requisitioned he would be responsible 
in damages for the requisitioning. This is, I  
think, out of the question. In  my view the requi
sitioning, whether in the case of the vessel material 
fo this action or in the case of a house, is not to be 
regarded, unless it is proved to be so in fact, as 
arising out of the use of the vessel or house at the 
time, but as due to a liability incident to its mere 
existence, and that the rule in D avis  v. Garrett (sup.) 
bas no application.

In  the circumstances, therefore, I  decide the 
point reserved in favour of the defendants.

Judgment accordingly.
Solicitors for the plaintiffs, Thomas Cooper and Co.
Solicitors for the defendants, H olm an, Fenw ick, 

and W illan .

$ouse of ILortis.

Thursday, J u ly  1, 1920.
(Before the L ord  Ch a n c e l l o r  (Lord Birkenhead) 

Lords F in l a y , Sh a w , M o u lt o n , and Su m n e r .)
Pa g e  a n d  o ther s  v . A d m ir a l t y  Co m m is s io n e r s ,; 

E l l io t t  St e a m  T u g  Co m p a n y  v . Sa m e , (a )

Salvage— Tug requisitioned by A d m ira lty — Demise 
o f tug to Crown—“ S h ip  belonging to H is  
M ajesty  ” — R igh t o f A d m ira lty  to salvage rem u
neration— M erchant S h ipp ing  A ct 1894 (57 &  58 
Viet. c. 60), s. 557— M erchant S h ipp ing  (Salvage) 
A ct 1916 (6 <fe 7 Geo. 5, c. 41), s. 1.

Where a tug is  requisitioned by the A d m ira lty  upon  
terms which amount to a demise o f the tug to the 
A d m ira lty , the la tter and not the owners o f the 
tug are entitled to salvage rem uneration subse
quently earned by the tug.

B y  sect. 557, sub-sect. 1, o f the M erchant S h ipp ing  
A ct 1894, “ Where salvage services are rendered 
by any sh ip  belonging to H is  M ajesty or by the 
commander or crew thereof, no c la im  sha ll be 
allowed fo r  any loss, damage, o r r is k  caused to the 
sh ip  o r her stores, tackle, or fu rn itu re  . . .  or 
fo r  any other expense or loss sustained by H is  
M ajesty by reason o f  that service. . . .”

B y sect. 1 o f the M erchant S h ipp ing  (Salvage) A ct 
1916, “ Where salvage services are rendered by 
any sh ip  belonging to H is  M ajesty, and that sh ip  
is  a sh ip  specially equipped w ith  salvage p lan t, or 
is  a tug, the A d m ira lty  shall, notw ithstanding  
anyth ing contained in  sect. 557 o f the M erchant 
S h ipp ing  A c t 1894, be entitled to c la im  salvage 
o?i behalf o f H is  M ajesty fo r  such services, and  
shall have the same rights and remedies as i f  the 
ship rendering such services d id  not belong to H is  
M ajesty.”

A  tug belonging to the appellants was requisitioned  
by the A d m ira lty  upon terms which amounted

i u) Reported by W. E. Reid, Esq.. Barrister-at-Law.
V ol. X V , N. S.

to a demise o f the tug to the A d m ira lty , the tug 
rendered salvage services to another vessel, and the 
A d m ira lty  Commissioners claimed a declaration  
that they were entitled to the rem uneration so earned. 

Held, that the tug was a “ sh ip  belonging to H is  
M ajesty  ” w ith in  the meaning o f sect. 1 o f the 
M erchant S h ip p in g  (Salvage) A c t 1916, and  
therefore the A d m ira lty  Commissioners and not 
the owners o f the tug were entitled to c la im  the 
salvage moneys.

Decision o f the Court o f A ppea l (reported 14 Asp. 
M a r. La w  Cas. 394; 120 L . T . Rep. 137; 
(1919) 1 K . B . 299) affirmed.

Co n s o lid a t e d  appeals from orders of the Court 
of Appeal (reported 14 Asp. Mar. Law Cas. 394; 
120 L. T. Rep. 137 ; (1919) 1 K. B. 299) by the 
owners of two tugs which, while under requisition 
by the Admiralty earned respectively 45001. and 
3501. as remuneration for salvage services to two 
ships.

The Court of Appeal in the first, affirming 
Bailhache, J. (14 Asp. Mar. Law Cas. 360 ; 119 
L. T. Rep. 338), held that the tug in each case 
was a vessel “ belonging to His Majesty” within 
the meaning of sect. 1 of the Merchant Shipping 
(Salvage) Act 1916 ; and therefore the Admiralty 
Commissioners were entitled to the amount 
awarded for the salvage services rendered by 
the vessel, the owners having no claim to any 
part of the salvage money.

In the second case which raised the same point, 
Hill, J. had given judgment for the Admiralty 
Cominissioners, and the appeal from his decision 
was dismissed by the Court of Appeal.

Stewart Bevan, K.C. and Van den Berg for the 
appellants.

Sir Gordon Hewart (A.-G.), M a cK in n o n , K.C., 
and D unlop, K.C., for the respondents, were not 
called on.

The L ord  C h a n c e ll o r  (Lord Birkenhead).— 
This is an appeal from two orders of the Court of 
Appeal dated the 3rd Dec. 1918, which confirmed 
a judgment of Bailhache, J. that was delivered 
on-the 30th May 1918, in favour of the respondents, 
and a judgment of H ill, J. on the 29th July 1918, 
also in favour of the respondents. The actions 
were consolidated and the issues raised in the 
two cases are identical. The questions involved 
in the appeal arc whether the appellants as 
against the respondents are entitled to be paid 
the sums respectively of 4500/. and 350/., and 
these questions depend upon the rights as between 
the appellants and the respondents to the benefit of 
salvage services rendered' by the tug Conqueror 
to the steamship. Sussex in Jan. 1917, and by the 
tug W a rrio r to the steamship M essina  in Feb. 1917.

With the outbreak of war it became necessary 
for the Admiralty to requisition a number of tugs 
for the service of the armed forces of the Crown 
and amongst others the tug Conqueror and the tugs 
W arrio r were requisitioned in the early days of 
the war, the W arrio r on the 7th Aug. 1914 and the 
Conqueror on the 4th Oct. 1914. No charter- 
party was ever executed between the owners of 
these tugs and the Admiralty, but it was agreed 
between the parties that the tugs should be taken 
upon the basis of the charter-party sometimes 
known as the Expeditionary Force charter-party 
and sometimes as T. 99. The charter-party in 
question contained a clause 11, which is in the

M
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following terms : “ Tho owners shall provide and 
pay for all wages, provisions, and all other expenses 
in connection with the captain, officers, engineers, 
and crew, for the insurance of the steamer, for 
all deck and engine room stores, water for all 
purposes, for the proper ventilation of the cargo, 
for boats, for ballast necessary to enable the vessel 
to proceed with safety without cargo, and for the 
maintenance of the steamer in a thoroughly efficient 
state in hull and machinery during the service.” 
The clause which I  have just read has been des
cribed in the correspondence and in the judgments 
in the courts below as the “ gross clause ” ; the 
term is not perhaps particularly expressive, but 
for the sake of convenience it may be retained. 
Another clause of the charter-party should be 
specifically referred to, olause 29, which is as 
follows: “ The steamer has liberty to assist vessels 
in distress, and to deviate for the purpose of 
saving life. All salvage to be for owners’ benefit, 
but ship to be deemed off pay during the time 
occupied in salvage operations.”

Now, the effect of this charter-party in relation 
to the point I  am now dealing with may be shortly 
stated, the arrangement being that the owners 
should provide and pay wages and provisions and 
all other expenses—a very reasonable stipulation 
is contained in the latter clause to which I  have 
called attention—and that all moneys that may be 
recoverable under the head of salvage should 
equally accrue to the owners’ benefit. The arrange
ment which was made, and to which I  have referred, 
was at a later date varied. In  Sept. 1916, an 
agreement was made between the parties by which 
the Conqueror passed from what I  may term the 
gross basis to a net basis, and a similar arrange
ment was made in Jan. 1917 in the case of the 
W arrio r. The causes which led to the modification 
of the original arrangement do not, it seems to me, 
very greatly concern us. The change was in fact 
made, and the correspondence between the parties 
is the only record of what the parties intended 
at the time when this modification was made. 
The Admiralty proposed that the change should 
be made, and it is very important to consider 
what is the attitude at that time assumed by the 
appellants. I t  is perhaps equally important that 
the extent and importance of the change should 
be clearly grasped. The change was of this kind : 
the Conqueror and the W a rrio r at the time of the 
respective salvage services were commissioned as 
His Majesty’s ships; the masters and crews were 
the servants of His Majesty, the masters held 
commissions as lieutenants in the Royal Naval 
Volunteer Reserve, and the other members of the 
crews received from the Admiralty and wore 
uniforms according to their rank ; they were naval 
ratings, and the wages and victualling allowances 
were paid by the Admiralty. The tugs were in 
the possession and control of the Admiralty; 
all the running expenses of the tugs and employ
ment were payable and paid by the Admiralty 
and not by the owners. The tugs were employed 
at the sole risk of the Admiralty as regards all 
risks, except fair wear and tear. Such was the 
nature of the change which was proposed by the 
Admiralty to the owners, and it must be assumed 
that the owners realised at once what the nature 
of the proposal was and what the inevitable conse
quences of such a proposal must be upon the 
salvage clause of the earlier agreement. They 
knew or must be taken to have known that the

charter had becomo a charter of demise. The 
appellants, although they received a proposal 
involving necessarily a modification so profound 
in the agreement between themselves and the 
respondents, made no observation or reservation 
of any kind; in other words, they are informed 
that the change is to be made in the arrangement 
between themselves and the Admiralty of suoh a 
character as to render it highly irrational and 
unusual that they should thereafter attempt to 
establish any claim to salvage. They acquiesce 
without protest in the making of this change 
and they do not suggest any stipulation on their 
behalf in relation to salvage.

It  was attempted by counsel for tho appellants 
to argue that because in an earlier case, where a 
tug belonging to the appellants had been requisi
tioned by the Admiralty upon the net basis and 
a change of arrangement had been made by the 
appellants, the Admiralty had acquiesced in a 
salvage award being made in favour of the appel
lants, it must be taken that the Admiralty intended 
when they placed the tugs in question on the net 
basis that any salvage payment should in this 
case too inure to the benefit of the appellants. 
I  am not able to accept this contention. At tho 
period in question the Merchant Shipping (Salvage) 
Act 1916 (6 & 7 Geo. 5, c. 41) had not become law, 
and I  entirely decline to draw any inferences 
from an omission on the part of the Admiralty to 
intervene in the earlier salvage case—an omission 
which took place at a moment when they had no 
legal title or claim on which they were concerned 
to insist.

I t  only remains that I  should state my view 
quite shortly upon the position, which was the 
subject of argument by both learned counsel who 
addressed you. Their contention has been through
out of this kind. They say that originally the 
appellants were entitled to salvage. For its own 
purpose the Admiralty proposed a modification of the 
original agreement. It  would have been possible 
to effect that modification without in any way 
altering the right to salvage which under, the earlier 
agreement belonged to the appellants. The 
respondents did not in any way attempt to 
expressly modify that provision, and it must, 
therefore be taken to have survived. The answer 
to this contention is that the later agreement by 
its substance destroyed those circumstances in the 
earlier contract which, and which alone, rendered 
either usual or proper the payment of salvage 
to the appellants. Under those circumstances, 
and in the absence of any stipulation to the con
trary, it must be assumed that the right to salvage 
on the part of the owners disappeared when the 
earlier agreement was modified.

In  my judgment this is a very clear case. The 
appeal fails, and I  move your Lordships that it 
be dismissed with costs.

Lord F in l a y .—I  entirely agree that the appeal 
in this case fails. The whole question is what was 
the effect of the transfer of these two tugs from 
what has been called the gross basis to the net 
basis. So long as the tugs were employed upon 
the gross basis the vessel was run by the owner, 
and he received a sum estimated on a footing 
that he was to incur all the expenses connected 
with the running of the vessel. When the basis 
was changed to the net basis that was entirely 
done away with. The expense of running the 
vessel was after that with the Admiralty, and the
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sum that was paid was, iA effect, a sum only for 
the demise of the ship to the Admiralty. Now this 
change from the gross to the net basis took place 
in Sept, 1916 and in Jan. 1917, so that both 
vessels by Jan. 1917 were upon the net basis. 
Now what was the effect of that ? The effect was 
that the crew were no longer in the service of the 
owner. I t  therefore became quite impossible 
that salvage services should be rendered on behalf 
of the owner, so that the owner would be entitled 
to receive payment for such salvage services. 
We had, if I  may say so, a very interesting and 
admirable argument from Mr. Van den Berg upon 
this point, but I  confess I  remain entirely uncon
vinced. It  seems to me that it really does not 
matter that the owners of these tugs did not 
think of what effect the change would have upon 
salvage. They agreed to the change being made, 
and the question is what in law is the result of 
that change, and it is utterly immaterial that it 
never occurred to the owners to think of what 
its effect would be upon any salvage that might be 
earned.

It  was very much pressed upon us that the 
idea with regard to the Conqueror came from 
the owner of the Conqueror himself. In  the case 
of the Conqueror, indeed, it was suggested by the 
master of the tug, and he wrote a letter addressed 
to his employers, the Elliott Steam Tug Company, 
saying that it was very desirable for the protection 
of the master and crew of the tug that they should 
wear the King's uniform. The phrase he used 
was that they might be shot as pirates if they were 
not in uniform and were caught doing the work 
they were doing. Of course if they were to wear 
the King’s uniform then they must enter into the 
King's service. That letter of the 3rd Aug. was 
considered, with the result that, by the letters 
which passed in September, the master and crew 
wore taken -into the service of the Crown, the 
master receiving a temporary commission, and the 
basis of hire was altered from gross to net. The 
change was complete, and it matters not in the 
slightest degree that the reason which suggested 
t he change was the desire, and the very proper 
desire, of the master and crew for the more 
complete protection which the King s uniform 
would give them. They could not wear the King's 
uniform without becoming the King s servants, 
and that really ends tho matter.

In  the case of the W a rrio r the proposal, I  think, 
came from the Admiralty on the ground that 
the" discipline of the men of the W a rrio r left some
thing to be desired, and that it was necessary, 
in order that discipline should be completely 
established, that they should become the servants 
or become the crew of the Crown, and the men 
accordingly signed articles under the Admiralty 
I  am not going to refer again to the letters which 
have just been read ; it is perfectly clear that from 
that time they became the servants of the Crown. 
There again you have it perfectly clear that all 
possibility of the earning of salvage for the owners 
after that was cut away.

Then what remains of the case ? It  is simply 
this : The suggestion that although all that had taken 
place, you could spell out an agreement between 
the Admiralty and the owners of these tugs that 
any salvage after that earned by the Crown’s 
servants in charge of these tugs should be handed 
over to the owners of the tugs. Well, I  have listened 
attentively to all that has been said upon this

point, and I  really cannot find any trace of any 
such agreement. The truth is that when the 
change was completed and the parties agreed to 
the change, the owners of the tugs, and I  daresay 
the Admiralty, never thought about its effect 
upon salvage ; but the change was made, and the 
only question now is, in the absence of any extra
ordinary agreement such as that suggested to 
vary the rights of the parties, what in law is the 
effect of the transfer of the crews from the service 
of the owners of the tugs to the service of the 
Crown ? I  entirely agree that the appeal fails.

Lord Sh a w .—I  agree.
In  the course of the argument I  put to the learned 

counsel for the appellants this question: Was it 
or was it not admitted that at the time when these 
salvage services were rendered the tugs rendering 
these services were the subject of demise to the 
Admiralty ? The loarned counsel, after considera
tion, admitted, as was natural and necessary, 
that there was such a demise. The demise was 
effected by the change of the transaction between 
the Crown and the owners having been made 
from gross to net. That has two consequences. 
When a change takes place from gross to net the 
result of that transaction is a complete supersession 
of the gross agreement. I t  must necessarily be 
so, because under the net agreement, as has been 
admitted, a demise to the Crown takes place; 
the servants become the servants of the Crown, 
the salvage is rendered by the Crown through its 
servants, and not through the servants of the 
owners. The result in law accordingly is, first, 
supersession of the gross agreement; and, secondly 
—the consequence of the net agreement being 
what I  have stated—a legal demise. The pro
position in law which arises finally brings us to 
very familiar ground, but it is well stated in the 
judgment of Bailhache, J., which I  thus quote: 
“ The legal effect of a charter-party which is by 
way of demise is that if salvage services are rendered 
by a vessel under such a charter-party, and an 
award is made for such services, the money when 
an award is made for such services goes not to 
tho owners but to the charterers, who have tho 
vessel upon time charter.” Hill, J., in, the case 
of the W arrio r, assented to that being a proper 
statement of the law; it was also assented to by 
the Court of Appeal, and I  entirely agree with it.

Lord M o u lt o n .— I  agree.
Lord Su m n e r .—I  agree, and I  only desire to 

put it on record that as the point, which was 
elaborately discussed in the Court of Appeal, 
upon the true construction of the Merchant Ship
ping Act 1894 and the Merchant Shipping (Salvage) 
Act 1916 has not been raised in your Lordships’ 
House it has been unnecessary for your Lordships 
either to express or to form any opinions as to 
its correctness. A ppeal dismissed.

Solicitors for tho appellants, Thomas Cooper 
and Co. . .

Solicitor for tho respondents, Treasury Solicitor.
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Suiitctal Committee of tije pribg Council.

June  18, 21, and J u ly  29, 1920.
(Present: The Right Hons. Lords Su m n e r , 

P arm o o r , and Sir  A r t h u r  Ch a n n e l l .)

T h e  D ü sseld o r f , (o)

O N A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N  ( IN  
P R IZ E ), E N G L A N D .

Prize (h u r t— T e rr ito r ia l waters o f neutra l country— 
Rights c f  neutra l State— Expenses o f removal o f 
vessel im properly  seized—Restitutio in integrum. 

The German steamship D. was captured, through 
an  error c f  judgm ent in  computing the three-mile 
l im it ,  by a B r it is h  man-of-war, in  Norwegian  
te rr ito ria l waters, and proceedings were taken in  
the P rize  Court fo r  her condemnation. The vessel 
was released by the P rize  Court, but the Norwegian  
Government claimed fro m  the B r it is h  Government, 
in  add ition  to the delivery up  o f the sh ip  and her 
cargo or its  proceeds, a ll costs, fees, and expenses 
inc identa l to her removal and restitu tion, and an  
account o f the p ro fits  made d u ring  the period o f her 
requisition.

The Prize Court rejected the demand on the ground 
that the v io la tion  o f neutra l waters was un in ten tiona l 
and the result merely o f-an  error o f  judgm ent.

The Norwegian Government appealed fro m  so much 
o f the order o f the President as rejected the ir cla im  
to costs and damages.

Held, that the claim ants were entitled to such expenses 
o f removing the vessel fro m  B r it is h  to ether waters 
as m ight f a l l  or would u ltim ate ly  f a l l  on them, 
but they were not entitled to the costs and fees 
payable to the M arsha l o f the P rize  Court or to any  
sum fo r  the requ is ition  o f the ship.

Decision o f Lo rd  Bterndale (14 Asp. M a r. La w  C a». 
478 ; 122 L . T . Rep. 237 ;  (1919) P. 245) varied.

A p p e a l  from a decree of Lord Sterndale, sitting as 
President of the Prize Court (reported 14 Asp. 
Mar. Law Cas. 478 ; 122 L. T. Rep. 237 ; (1919)
P. 245), on a claim by the Norwegian Govern
ment for damages and expenses incident to the 
capture of the German steamship Düsseldorf by
H.M.S. T a y  and Tyne  in Norway’s territorial 
waters and to her subsequent release.

The Düsseldorf was captured in Feb. 1918, and 
proceedings were taken in the Prize Court for 
her condemnation.

The Norwegian Government entered a claim 
that the vessel should be released and her cargo, 
together with damages and costs, on the ground 
that the capture took place within Norwegian 
territorial waters.

Lord Sterndale, P. on the 12th May 1919 
ordered on the above ground that the ship and the 
appraised value of her cargo be released to the 
claimants’ solicitors on their behalf; he, however, 
held that, as there was no intention to violate 
territorial waters, the claim to damages and costs 
should be rejected.

By an order made on the 30th June 1919 the 
President rejected a motion by the claimants 
that the Crown be directed (1) to account to the 
claimants for the profits received in respect of 
the use of the ship; (2) to reimburse the claimants 
in respect of the expenses in taking delivery of the

( q) R epo rted  b y  W . E . R e id , E sq., E a rr if lte r -a t-L a w .

ship and taking her to Norway; (3) to pay the 
expenses incurred by the Marshal in connection 
with the detention, care, and custody of the 
ship.

The Norwegian Government entered this appeal 
from so much of the order of the 12th May 1919 
as rejected their claim to costs and damages and 
from the dismissal of the subsequent motion.

Sir E rie  Richards, K.C. and Balloch  for the 
appellants.

Sir Gordon Hewart (A.-G.), B u tle r A s p in a ll, K.C., 
and Raeburn, K.C., for the Crown.

The considered judgment of their Lordships 
was delivered by

Lord Su m n e r .—In  this case the Düsseldorf, a 
German ship, was making her way from Narvik, 
with a cargo of iron ore, down the. Norwegian 
coast towards the entrance to the Baltic, and so 
to Emden. Her object was to keep within 
Norwegian territorial waters, so as to baffle 
capture by British men-of-war. She was taken 
by H.M.S T a y  and Tyne, at a point off Buholmen 
and Grisholmen, which was, as it turned out, a 
little (say 200 yards) within the territorial limits. 
The learned President, Lord Sterndale, found that 
the commander of the T a y  and Tyne  had no inten
tion of violating Norwegian neutrality, but that, 
by an error of judgment, which their Lordships 
consider to have been very pardonable, he con
ceived that the three-mile line should be drawn 
a little further to the east than its true position. 
I t  is plain that the German shipowners had a 
narrow and somewhat lucky escape, and that 
the sovereignty of Norway suffered the minimum 
of prejudice from this unintentional violation.

The present claim is made on behalf of His 
Majesty the King of Norway by the appellant, 
Mr. Waldemar Eckell, the Royal Norwegian Consul- 
General in London. His claim was, first, for 
delivery up of the Düsseldorf and her cargo or its 
proceeds ; secondly, for the cost of removing her 
to Norway; thirdly, for costs and fees payable 
to the Marshal of the Prize Court or otherwise 
upon her delivery; and, fourthly, the vessel having 
been regularly requisitioned by His Majesty’s 
Government pending the hearing before the 
Prize Court,* for an account of profits made 
by the Crown from the use of the ship, or, 
alternatively, for payment of a reasonable sum 
for her use.

It  may be well to consider in the first instance 
how this matter stands, apart from authority. In 
the vessel herself and her cargo, on their own 
account, the Norwegian Government have neither 
right, title, nor interest, nor had they ever even 
possession. The German owners have all the right 
and interest, and, in the absence of any treaty or 
convention dealing with the case, they can neither 
come before the court directly as claimants nor 
can they be allowed to do indirectly what is directly 
incompetent. Indeed, as against them, the capture 
is good, being the capture of enemy property; 
and the “ claim of territory,” as it is called, is one 
which is available to the territorial Sovereign 
only, and not to the private shipowner. These 
considerations, apart from the validity and effect of 
orders, regularly made, permitting the Admiralty 
to requisition the vessel, at once dispose of the 
fourth claim, namely, that for profits or freight 
or hire in respect of the benefit which the British 
Government obtained from requisitioning the vessel
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under the Prize Rules. If  the appellant recovered 
any such sum, it would be held simply in the interest 
of the enemy owners. No claim has been made, 
nor has any evidence been given, on the footing 
that the Norwegian Government have come under 
any pecuniary liability to the owners of the 
Dusseldorf, nor is there any suggestion that the 
seizure involved them in any outlay or pecuniary 
disadvantage outside of these proceedings. No 
one would wish to make light of a violation of 
territorial sovereignty, but in itself this is a matter 
arising between Sovereigns and, apart from the 
peculiar position of captors who are bound to 
bring their alleged prize before the court, it would 
in itself be non-justiciable, for in effect the Prize 
Court would be called on to pronounce a decree, 
founded on the conduct of his officers, against the 
Sovereign in virtue of whose commission it is 
authorised to act, and to evaluate imponderable 
wrongs, which lie outside the category of those 
with which it is wont to deal.

A Court of Prize is not, as such, a disciplinary 
tribunal for officers in His Majesty’s Navy, charged 
with the correction of errors committed by them 
while discharging their duties. Any complaint 
against such officers which the Government of 
Norway might have, and any claim for amends for 
an invasion of the territorial sovereignty of Norway, 
would fitly be preferred through diplomatic channels 
to His Majesty's Government for examination and 
ifidrcss

The facts that the court found itself regularly 
in possession of the Dusseldorf, and subsequently 
made a regular order giving leave to requisition 
her, are at onoe the foundaion of the jurisdiction 
and the occasion of the Norwegian Government’s 
appearance. I t  is a fortunate circumstance that 
the ancient practice, by which Courts of Prize 
entertain litigious claims of this kind made on behalf 
of neutral Powers, led long ago to the submission 
of one class of international questions, at any 
rate, to a judicial determination instead of to the 
arbitrament of arms, and so provided for a solution 
of vexed questions at once peaceful, honourable, 
and friendly. I t  may therefore well be that the 
rules, which apply to capture on the high seas, 
are by no means closely applicable to capture in 
neutral territorial waters. On the high seas, if 
there is reasonable ground for detention, the 
risk of it is one which even a neutral must run, 
and the appropriate remedy is the release of the 
ship in this country. In  neutral waters, on the 
other hand, no capture should be made at all, and 
rules applicable to the high seas are not in  p a r i 
m ateria. Simple release of the ship in this country 
to the claimant Sovereign may be an inadequate 
redress. The fact that the court has duly received 
into its charge and jurisdiction a ship, which ought 
not to have been seized at all, leads to the con
clusion that the true claim of the appellant is for 
a restitu tio  in  integrum , so far as the Government 
of Norway are concerned ; but that, naturally as 
their Lordships would incline to a treatment of it 
as liberal and ungrudging as possible, they are 
still bound to act judicially and to follow legal 
Principles and the decisions already given in Prize 
cases.

The authorities prior in date to the recent war 
are few in number and are somewhat indeterminate. 
In  cases between captors and private owners the 
jurisdiction to award damages and costs against 
the former on the ground of their misconduct,

or to refuse to give them in favour of the latter, 
where their conduct had been suspicious or irregular, 
was long ago well recognised, but the language 
used in stating the grounds of it was not uniform. 
Sometimes Sir William Scott spoke of such decrees 
as giving compensation to the suffering owners, 
whether the misconduct of the captors was inten
tional or not; sometimes they were made avowedly 
as a punishment to deter others, generally privateers, 
from the repetition of offences. In  The Oslsee 
(9 Moore, P. C. 150) the Privy Council laid it down 
that the former is the better view, though, if so, 
it is not easy to appreciate the relevancy of inquiring 
whether the captors acted under a reasonable 
mistake. Prom such a jurisdiction little guidance 
is to be obtained in the present case. Of actual 
“ claims of territory ” but few are reported. There 
are three decisions of Sir William Scott—The Twee 
Gebroeders{3 C. Rob. 162), The Vrow A n n a  C atharina  
(5 C. Rob. 15), and The A n n a  (5 C. Rob. 373)—and 
during the present war, in addition to the present 
case, there have been The Lolcken (26th July 1918), 
The V aleria  (122 L. T. Rep. 751 ; (1920) P. 81), 
and The Pellw orm  (14 Asp. Mar. Law Cas. 490; 
123 L. T. Rep. 685; (1920) P. 347). No point 
has been argued in the present case as to the 
effect of the provisions of the Treaty of Versailles, 
such as was discussed in the Pellw orm .

In  the Vrow A n n a  C atharina  Sir William Scott 
observes: *' The sanctity of a claim of territory 
is undoubtedly very high. . . . When the fact
is established it overrules every other consideration. 
The capture is done away, the property must bo 
restored notwithstanding that it may actually 
belong to the enemy, and if the captor should appear 
to have erred wilfully, and not merely through 
ignorance, he would be subject to further punish
ment.”

In the Twee Gebroeders the same great authority 
condemned the conduct of the captors as having 
been in violation of a neutral Sovereign’s rights; 
but held that, as they had not intended to commit 
any wrong, and as it was not easy for them to have 
ascertained where the neutral boundary ran, they 
ought not to be held liable in damages and costs. 
On the other hand, in the A nna , which was the case 
of a privateer and not of a regular King s ship, 
there had been deliberate abuse of the territorial 
waters of the United States, and in a claim of 
territory restitution of the captured vessel was 
accompanied with a decree for payment of damages 
and costs. I t  does not appear what the measure 
of these damages was, or whether the Government 
of the United States had been put to actual expense 
by the conduct of the privateer.

In  the present case there can be no doubt that 
the appellant was entitled to have the Düsseldorf 
(and the proceeds of the cargo) released to him on 
behalf of His Majesty the King of Norway. Had 
the naval officer’s error been brought to the notice 
of the British Government forthwith, before the 
Düsseldorf was brought before the Prize Court, 
her prompt return to Norway on behalf of the 
Crown, with suitable expressions of regret and 
regard, would, it can hardly be doubted, have been 
an ample satisfaction to the King of Norway for the 
unintentional wrong done. In  the event, which 
has happened, of the ship’s being placed in the 
Prize Court, the question now is what further 
relief, if any, should be accorded to the claimant.

The learned President, Lord Sterndale, before 
whom this question was hardly sufficiently argued,
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decided, on the authority of the Twee Gebroeders, 
that there was no ground for decreeing such costs 
and damages to the claimant as it has been the 
practice to grant where the violation of neutrality 
has been high-handed, negligent or designed. If  
this were the sole ground on which the matter 
could be put, there can be no doubt that his decision 
ought to be affirmed.

I t  is, however, now on fuller argument contended 
that, as the right of the Norwegian Government 
is at least fop restoration, this involves either the 
physical redelivery of the D üsseldorf in Norwegian 
waters, which is not really asked for, or the payment 
of the costs of her return voyage. The ground is 
that, if this be not so, the Norwegian Government 
must either pay this expense, and so suffer 
pecuniarily for the error of a British officer, or 
leave the German owners to navigate the vessel for 
themselves. In  any case as between the Norwegian 
Government and persons whose property at the 
time of the seizure was within the territorial juris
diction of the King of Norway and sub wrotectione 
regis, this would place his Government in the 
invidious position of leaving them without any 
redress at all for a seizure, which occurred notwith
standing their claim to the protection of the 
Norwegian Crown. There is a further matter for 
consideration, which is this. If  the hearing had 
been completed and the release had been decreed, 
flagrante  hello, as might have been the case, and if the 
Norwegian Government, to avoid expense and 
responsibility for which they would receive no 
recompense, had forthwith handed the D üsseldorf 
over to her owners before she had reached the 
security of neutral waters, she might have been 
captured again. In  that case the Government of 
His Majesty the King of Norway might have been 
exposed to the observation that their proceedings 
resulted merely in the vindication of the public 
sovereignty of the kingdom of Norway without 
advantage or redress to the private rights, which 
had suffered interference while within the limits of 
that realm.

Their Lordships think that this argument is well 
founded, and that, alike from the necessity of per
forming and paying for the voyage to Norway at 
their own expense, and from the possibility of being 
exposed to any such reflection, the Norwegian 
Government ought to be protected. They are, 
therefore, entitled to costs of the voyage to Norway 
paid and borne by them. The claim for repayment 
of the marshal’s fees and other similar sums rests 
on a different footing. Here the important points 
are that the ship came regularly into the custody 
of the officers of the court and, but for the requisi
tioning, which also was a regular proceeding, 
would have remained throughout in its charge, and 
so would have had the benefit of care and protection 
which would enure to enhance the vessel’s value 
or avert depreciation. Even in the hands of the 
Admiralty, she has necessarily had the benefit 
of a certain amount of upkeep in the ordinary 
course of user, and there is no suggestion of ill- 
usage, neglect or wilful deterioration. Although, 
as now appears, the captors had no legal right 
to possession, they were in fact in possession in all 
good faith, and, in placing the ship and cargo in 
the custody of the Marshal, they acted in discharge 
of an obligation of a very binding character, from 
the observance of which it would be most inexpe
dient to deter persons in their position in any way. 
f  urther, in a matter of costs it is particularly

necessary to observe settled rules of practice, for 
costs are always somewhat artificial matters and 
dependent on the practice of the court. I t  has been 
laid down in The Francis}, a (10 Moore, P. C. 73) 
by their Lordships’ board that such costs as those 
now in question are properly charges on the property 
itself, because it is for the benefit of whom it may 
concern that the ship and cargo should be placed 
in the care and custody of the Marshal of the court. 
This decision is, of course, binding upon their 
Lordships, and they therefore think that these 
charges form a proper charge against the ship and 
fall to be discharged by those to whom she is 
delivered up, nor is it necessary or appropriate to 
inquire under what form or by what process, if any, 
they may be recovered over from the German 
owners.

It  is possible that some part or the whole of the 
costs of transferring the D üsseldorf to neutral waters 
has been paid, or contracted to be paid, by her 
owners, and so has not fallen, or, if they perform 
their contract, will not ultimately fall, on (lie 
Government of Norway. In  such a case the 
appellant will not recover them in these proceedings. 
In the result the appeal will be allowed with costs, 
and the decree of the President will be varied Ly 
directing that the appellant is entitled to be paid 
such expenses of removing the D üsseldorf lrom 
British waters to Norwegian or other neutral 
waters as may have fallen, or will ultimatelv- fall, 
on the Government of Norway, but otherwise the 
decision of the President will be affirmed. The 
case will be remitted to the Prize Court to make 
the necessary formal decree and to direct a reference 
to the registrar. Their Lordships will humbly 
advise His Majesty to this effect.

Solicitors for the appellants, Waltons and Co.
Solicitor for the Crown, Treasury Solicitor.

cSujpremt C o u rt o f lu M n ttu rc .
COURT OF APPEAL.

Tuesday, J u ly  6, 1920.
(Before  B a n k e s , W a r r in g t o n , and 

Sc r c tto n , L.JJ.)
Sp r in g e r  v . Gr e a t  W e s t e r n  R a il w a y  

Co m p a n y , (a)
A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

C a rrie r— Perishable goods— D elay in  trans it— S trike  
o f ra ilw a y  employees— Sale by necessity— D u ty  o f 
carrie r to communicate w ith  owner o f goods.

I n  Sept, 1918 the defendants contracted w ith  the 
p la in t if f  to ca rry  a consignment o f tomatoes fro m  
Jersey to Covent Garden M arke t, London. There 
was no fixed  period  fo r  delivery. The tomatoes 
were d u ly  loaded on board the steamship C. at St. 
H e lie r, but the vessel was weatherbound there fo r  
about three days. B y  the time she a rrived  at 
Weymouth a strike had broken out among the 
defendants’ employees, in  consequence o f  which con
siderable delay occurred in  un loading the vessel, and  
i t  became impossible to disptatch the goods to London  
by r a i l  fo r  an inde fin ite  time. The cargo was

(a ) Beported by T. W. M organ and W. C. SandJORD.
Eaqrs., Barristers-at-Law.
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already in  bad condition. N o  attempt was made by 
the defendants to communicate w ith  the owners and  
in fo rm  them o f the state o f th ings at Weymouth and  
° f  the condition o f  the cargo. The defendants 
decided that the best th ing  to do in th e  circumstances 
was to endeavour to sell the cargo as a whole fo r th 
w ith , and that was done. Salter, J .  ( fo llo w in g  Sims 
v• Midland Railway Company, 107 L . T . Rep. 
700 ; (1913) 1 K . B . 103) held that the sale o f the 
p la in t if f 's  goods was a breach o f  contract to ca rry  the 
goods unless the defendants could satis fy  the court 
that i t  was commercially im practicable to com
municate w ith  the p la in t if f  and that the sale o f the 
p la in t if f 's  goods ivas rea lly  necessary. Whether 
comm unication w ith  the owner is  commercially 
practicable or not must depend on the facts o f each 
case, but i f  com m unication is  phys ica lly  possible 
without d isproportionate expense, and i f  there is  
reason to expect that instructions can be obtained 
before a f in a l decision is  made; then the carrie r must 
at least attempt to obtain such instructions before 
he deals w ith  the goods otherwise than under the 
express terms o f  the contract o f carriage. H e held 
on the facts that the sale o f the p la in t if f ’ s goods was a 
breach o f the contract o f carriage and a w rongfu l 
conversion o f  the goods.

Held, on appeal, that the judgm ent o f Salter, J . 
(infra) was right.

A c tio n  in the non-jury list tried by Salter, J.
'The plaintiff’s claim was for 172Z. 10«. damages 

for breach of duty in and about the carriage and 
delivery of goods by railway.

The plaintiff alleged that on or about the 
19th Sept. 1918, the defendants agreed with the 
plaintiffs to carry for the plaintiff certain goods, 
namely, 198 half sieves of tomatoes from Jersey to 
0'ovent Garden Market, and there deliver them to 
the plaintiff for reward to the defendants. The 
defendants received the said 198 half sieves of 
tomatoes for the purpose and on the terms afore
said, but the defendants did not carry them from 
•Jersey to Covent Garden Market or deliver them 
toere to the plaintiff.

The defendants admitted that on or about the 
19th Sept. 1918 they agreed with the plaintiff by 
and on the terms of a consignment note dated the 
said 19th Sept. 1918, and signed by Marks and 
Iroctor Limited, his agents, to carry for the 
plaintiff from Jersey to Covent Garden Market, and 
there deliver to the plaintiff for reward to the 
defendants 198 half sieves of tomatoes which were 
°n or about the said 19th Sept. 1918 delivered to 
the defendants by Marks and Proctor Limited.

The defendants said that it was provided by the 
consignment note that in respect to any goods 
hooked through by the defendants or their agents 
l°r conveyance, partly by railway and partly by 
sea, the defendants should be exempted from 
liability for any loss, damage, or delay which might 
arise during the carriage of such goods, by sea from 
any or every danger or accident of the seas, rivers 
°r navigation of whatever nature or kind soever in 
the same manner as if the defendants had signed 
and delivered to the consignors a bill of lading 
containing conditions to that effect.

By the agreement it became and was the duty of 
the defendants (subject to the terms thereof) to 
exercise all reasonable care and to take all reason
able steps to procure that the tomatoes should be 
safely carried to their destination aforesaid within 
a reasonable time, but the defendants were not

by the agreement laid under any further or 
higher duty. The defendants admitted that the 
tomatoes had not in fact been carried to their 
destination, but by reason of certain matters 
alleged the defendants said that they had fulfilled 
their duty in that they had exercised ail reason
able care and taken all reasonable steps, and had 
not been guilty of any delay, and that they were 
not liable to the plaintiff.

The defendants alleged that in the exercise of 
powers had by them under the Defence of the 
Realm Acts or otherwise, the Lords Commis
sioners of the Admiralty directed and compelled 
the defendants to load and carry all goods delivered 
to the defendants for carriage from the Channel 
Islands to England in certain vessels which were 
not the property of nor in any way under the control 
or in the possession of the defendants, and further 
directed and compelled such vessels to sail from the 
Channel Islands by first proceeding to Cherbourg 
and then sailing thence under convoy to Weymouth.

In  pursuance of such direction and compulsion 
the defendants loaded the tomatoes so delivered to 
them as aforesaid on the steamship Groliam  on the 
i()th Sept. 1918. On the 10th, 21st, 22nd, and part 
of the 23rd Sept. 1918 there was a westerly gale in 
the Channel, and the master of the Croham  could 
not, or would not, sail until the evening of the 
23rd Sept. 1918.

On the evening of the 23rd Sept. 1918 the Croham  
sailed from Jersey and proceeded with due dispatch 
thence to Cherbourg in pursuance of the directions 
and compulsion aforesaid, and was thence convoyed 
to Weymouth, arriving there at or about 12.45 p.m. 
on the 24th Sept. 1918.

By reason of a strike of the defendants’ railway 
servants at Weymouth and elsewhere it was difficult 
(and impossible without substantial delay) to 
discharge the cargo of the Croham  and impossible to 
forward the same or any part thereof by rail or in 
any other way to its destination. The cargo 
(including the tomatoes) was unloaded by hand on 
to the quay at Weymouth on or about the 26th 
Sept. 1918, and it then appeared that part of 
the cargo, which consisted wholly of tomatoes, 
was already unfit for human consumption, and 
that the remainder would shortly become so 
unless it were promptly consumed. In  the circum
stances, the best course to be adopted by the 
defendants in the interests of the owners of the 
cargo and the only course which would avoid the 
cargo becoming wholly useless and valueless was to 
seltot immediately in the locality for what it would 
fetch, and in the circumstances it was practically 
impossible to communicate with the consignors or 
consignees of the cargo (including the plaintiff) 
and ask for instructions before selling the cargo 
without the same becoming meanwhile wholly 
unsaleable.

The defendants on the 26th Sept. 1918 sold the 
cargo in the locality for what it would fetch.

Further, in the alternative the defendants in the 
circumstances claimed that they were excused from 
further fulfilment of the agreement, the damage 
and delay being due to the damages of the seas or 
navigation.

The defendants counter-claimed for freight.
The plaintiff admitted that in respect of the 

delay of the Croham  in arriving at Weymouth— 
she was three days overdue, owing to having been 
weatherbound—the defendants were protected by 
the conditions of the consignment note.
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The plaintiff stated in his evidence that if the 
defendants had communicated with him he could 
have sent a motor lorry to Weymouth to carry his 
tomatoes to London. Part of the cargo, including 
the plaintiff’s tomatoes was sent by the purchaser to 
London by train on the 27 th and was sold in Co vent 
Garden Market on the 28th.

Colam, K.C. and F . 0 . Robinson for the plaintiff.
B arring ton-W ard , K.C. and W ilf r id  Lew is for the 

defendants.—It  is the duty of a common carrier to 
carry the goods safely and to deliver them. There 
is the further obligation to deliver within a reason
able time, looking at all the circumstances of the 
case, and he is not responsible for delay arising from 
causes beyond his control. See

T a y lo r v. Great N orthern R a ilw ay, 14 L. T. Rep. 
363 ; L. Rep. 1 C. P. 385.

An excuse for failure to deliver is afforded by act of 
God, King’s enemies, and inherent vice :

Anson on Contracts, 14th edit., p. 337;
L is te r v. Lancashire and Yorkshire R a ilw ay  

Company, 88 L, T. Rep. 561 ; (1903) 1 K. B. 
878.

A further duty arises that all reasonable steps shall 
be taken to preserve the goods in existence, and if 
not to obtain their value :

Sim s v. M id la n d  R a ilw a y  Company, 107 L. T. 
Rep. 700 ; (1903) 1 K. B. 103 ;

Great N orthern R a ilw a y  Company v. Swaffield, 
30 L. T. Rep. 562; L. Rep. 9 Ex. 132.

So long as the goods are in  esse, it is the duty of the 
carrier to keep them in that state and he can recover 
expense incurred in so doing. The conditions 
governing a sale by necessity are correctly stated by 
Scrutton, L. J. in Sim s v. M id la n d  R a ilw ay  Company 
viz. (1) that a real necessity must exist for the sale ; 
and (2) that it must be practically impossible to get 
the owhers’ instructions in time. In  this case, it is 
clear on the facts that the carrier could not obtain 
instructions from the consignee before the sale. It  
was not possible from a business point of view to 
communicate with the consignee. Communication 
with the owner is not an absolute Requirement, but 
only if it is reasonable. See

Carver on Carriage of Goods bv Sea, ss. 297, 
298.

In this case communication would have been useless. 
“ Practicable ” in this connection means likely to 
be productive of beneficial results. Tomatoes are 
affected with inherent vice in the sense that they 
were in danger of immediate perishing. With whom 
were the defendants to communicate, the senders or 
the consignees ? [S a l t e r , J.—Would it not be the 
person with whom the contract of carriage was 
made ?] A different standard must be applied when 
dealing with perishable goods :

A tla n tic  M u tu a l Insurance Company v. H uth ,
4 Asp. Mar. Law Cas. 369 ; 44 L. T. Rep. 
67 ; 16 Ch. Div. 474, at p. 483.

Colam, K.C. in reply.—The general principle is 
laid down in A ustra las ian  Steam N aviga tion  
Company v. M orse (1 Asp. Mar. Law Cas. 407; 
27 L. T. Rep. 357 ; L. Rep. 4 P. C. 222, at p. 228). 
The defendants were under an obligation to com
municate with someone. I t  was wrong to say that 
if it was impossible to communicate with all, they 
might sell without communicating with any.

Whether the goods are perishable or not, there is 
no right to sell without communicating with the 
owner, if possible to do so :

Acatos v. Burns, 47 L. J. 566, Ex. ; 3 Ex. Div.
282.

It  is not sufficient to prove that the master though'’ 
he was doing his best for all concerned, or even that 
the course which was adopted was the best. Nothing 
but necessity can authorise the master to do any
thing other than carry the goods to their destination. 
The defendants cannot justify selling, unless they 
have communicated with the plaintiff, or it was 
impossible to do so. But there was no necessity to 
sell the goods. They were not bad. The difficulty of 
sorting good from bad was not a reason for selling 
the good and the bad. But in fact on the quay the 
good were separated from the bad and defendants 
could have communicated with the owners. The 
sale was a tort unless it can be justified.

C ur. adv. vu lt.

Sa l t e r , .J.—In this case, the plaintiff claims 
damages for breach of a contract of carriage. On 
the 19th Sept. 1918, the defendants contracted with 
the plaintiff to carry 198 half sieves of tomatoes, 
the property of the plaintiff, from St. Helier to 
Covent Garden. There was no fixed period for 
delivery. On that day the goods were picked and 
taken to the wharf at St. Helier, and on the follow
ing day, Friday, the 20th, they were put on board 
the steamship Croham, forming part of a cargo of 
of 1780 tons odd. The Croham  was weatherbound 
at St. Helier from Friday, the 20th, to Monday, the 
23rd Sept. She sailed on the evening of that day 
and arrived at Weymouth at 12.45 p.m. on Tuesday, 
the 24th. That morning a strike had broken out 
at Weymouth, involving certain classes of the defen
dant’s employees. The strike affected large areas 
of the defendant’s system, and was of an extensive 
and serious character. There is no evidence that 
it was due to any fault of the defendants, or that it 
could have been foreseen or prevented by them. 
One result of this strike was that no further dispatch 
of goods by rail from Weymouth could be made for 
an indefinite time. Another result was to greatly 
retard the unloading of goods in the harbour, and 
the third result was that it became commercially 
impracticable to sort out the goods of the different 
owners of the cargo so as to deal separately with 
each consignment.

There were three classes of labour then available 
at the quay; first, the crane men and other servants 
of the defendants ; then a force of 150 soldiers from 
a labour battalion; and lastly a small body of casual 
civilian labourers. On the 24th Sept, a vessel 
called the L ady  Tennant was being, unloaded. 
When that job was finished on the evening of that 
day the railwaymen ceased work, leaving only 
unskilled labour and no tackle.

Next in turn was the Ibex, which had to be 
unloaded and reloaded. This would take all day 
on the 25th, so that the cargo of the Croham  c o u ld  
not be unloaded till Thursday, the 26th, and then 
could not be forwarded unless the strike was at 
an end.

This was the state of things when the C ro h a m  
arrived shortly after mid-day on Tuesday, the 24th. 
She was three days overdue, and was a bad boat. 
Mr. Boyle, the defendants’ traffic agent at 
Weymouth, was anxious as to the condition of this 
cargo. He said: “ I  expected trouble from the
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moment the strike began on Tuesday morning, 
and from the cargo having been so long on board.” 
He sent his head clerk, Gill, on board at once. 
Gill examined the cargo and reported unfavourably.

The position, therefore, was that the cargo was 
already in bad condition; that it could not be 
touched till the Thursday; and the further transport 
was impossible for an indefinite time. In  these 
circumstances it was, in my opinion, the duty of 
the defendants under the contract of carriage, to 
endeavour to communicate with the owners of the 
cargo without delay. No attempt to do this was 
over made. The hatches were removed and wind 
sails erected, but nothing was done, and nothing 
could be done, to remove the cargo till Thursday, 
the 26th.

On that day the unloading of the Croham  began 
at 6 a.m. and was finished at 10 p.m. The goods 
were unloaded by hand on to the quay and stacked 
in three classes: (1) Those fit to be forwarded,
(2) those which could be forwarded after the baskets 
had been repaired, and (3) those unfit to be for
warded. The condition of the cargo varied a good 
deal; on the whole it was bad.

About ten o’clock Mr. Boyle came to the quay, 
and after examining the goods decided that in the 
circumstances it would be best to endeavour to 
sell the cargo as a whole forthwith. He com
municated with Mr. Drake and Mr. Digby, local 
fruit merchants of good position, and after negotia
tion he sold 13,730 parcels to Mr. Drake and 3179 
to Mr. Digby. The remaining 900 were either 
unsaleable or were sold to casual local buyers. 
Drake and Digby bought at 2«. per parcel, all over. 
I  gather from the evidence of Digby and Albert 
Nash that much the larger part of this cargo con
sisted of 121b. parcels; so that the price obtained 
fey Mr. Boyle was much more than 2s. per half 
sieve—probably nearer 4s.

At two o’clock in the afternoon of the day the 
strike ended as suddenly as it had begun. There 
was no evidence that this event could have been 
foreseen by Mr. Boyle or his superior. On the 
contrary, I  am satisfied that when he sold the cargo 
that morning he had good reason to assume that 
further transit by rail would be impossible.

When the Croham  arrived on the 24th Mr. Boyle 
was in possession of documents which would have 
enabled him to communicate directly and forthwith 
fey telegraph and telephone with the Covent Garden 
consignees, among whom was the plaintiff. He 
could not communicate directly with the other 
consignees, but through St. Helier certainly, and 
through Paddington probably, he could have com
municated promptly with most of the consignees, 
probably with all of them. He could have received 
their instructions by telegraph and telephone in 
the course of the 24th and 25th, and by the morning 
pf the 26th he could have been in receipt of written 
instructions.

The sale of the plaintiff’s goods is a breach of the 
contract to carry them to London, unless the 
defendants can satisfy me (1) that it was com
mercially impracticable to communicate with the 
plaintiff, and (2) that the sale of the plaintiff’s 
goods was really necessary : (S im s and, Co. v. 
M id la n d  R a ilw ay  Company (sup.). Whether com
munication with the owner is commercially prac
ticable or not must depend on the facts of 
each case, but I  think it is safe to say that if 
communication is physically possible without 
disproportionate expense, and if there is reason to 

Yom X Y ., N. S.

expect that instructions can be obtained before a 
final decision must be made, then the carrier must 
at least attempt to obtain such instructions before 
he deals with the goods otherwise than under the 
express terms of the contract of carriage.

I t  was contended that if Mr. Boyle had com
municated with the owners he would have received 
conflicting instructions, and that his difficulty 
would not have been removed and might have been 
increased. To my mind this is no answer. I t  is 
true that the defendants could not deal separately 
with each consignment, but in many cases the 
owners could. The plaintiff, if informed, would 
certainly have sent a lorry with men, who would 
have picked out his goods when taken from the 
ship, and brought them to London. There is no 
doubt that many other owners would have taken 
a similar course. But apart from this, I  cannot 
accept the contention that it is for the carrier to 
judge whether a useful purpose would be served 
by communicating with the owner. A bailee 
cannot claim to be an agent of necessity if his 
principal is commercially accessible and the bailee 
makes no attempt to get instructions.

Bor these reasons I  think that the sale of the 
plaintiff's goods was a breach of the contract of 
carriage and a wrongful conversion of the goods. 
As the plaintiff has not, in fact, received any part of 
the proceeds of the sale, he is entitled to obtain as 
damages the sum his goods would have realised if 
there had been no breach of contract. To ascertain 
this sum, I  must assume that the plaintiff would 
have received information on the 24th or 25th. He 
owns motor lorries, and stated that he would have 
sent one to fetch the goods. I  do not doubt that 
he would. Owing to the strike, the London market 
was insufficiently supplied, and tomatoes were 
realising good prices. I  think that the goods would 
have reached Covent Garden at the latest in time 
for the early market on the 28th. To help me to 
determine what they would then have realised I  
have the following evidence. Mr. Drake sent 4578 
parcels, part of his purchase, to Covent Garden on 
the evening of the 27th, consigned to his agent, Mr. 
Bradenham. The goods travelled in trucks attached 
to a passenger train, at three times the ordinary 
goods rates, and at his own risk. These parcels 
were not selected. They realised slightly more 
than 3s. fid. per parcel net. The cargo of the 
Croham  seems to have been mainly 121b. parcels ; 
so that the half sieves in this consignment probably 
realised nearly 7s. net. The evidence as to this 
consignment was that some of it was in awful 
condition. There was about 5 per cent, unsaleable. 
The plaintiff’s goods were not quite sound, but 
better than the average, and the whole would have 
been worthless by Monday. About 11 a.m. that 
day, Saturday, the 28th, a lot of 239 half sieves, 
part of the 4578 parcels, was delivered by the 
defendants to Mr. Bradenham, and immediately 
sold by him. Of this lot about 150 or 160 were the 
plaintiff’s goods. This lot realised an average of 8s.

I  have carefully considered all the evidence as to 
the prices realised at Covent Garden by Jersey 
tomatoes on the 27th and 28th Sept. I  have come 
to the conclusion that the plaintiff’s goods, if 
brought to London by motor and carefully sold at 
the early market on the 28th would have realised 
at the most an average of 10s. the half sieve net, 
including the sixteen half sieves of second quality, 
that is 991. From this must be deducted the cost 
of the journey by motor, which the plaintiff put *t

N
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about 2s. a mile each way, that is 281. That 
leaves 711. I  allow 21. 8s. on the sixteen half sieves 
missing, and 21. 10s. for the lids, making altogether 
751. 18s. due to the plaintiff.

The counter-claim fails, as the freight was not 
earned. There will be judgment for the plaintiff 
on the claim and counter-claim for 751. 18s. with 
costs, and an order that the money in court be paid 
out to the plaintiff or his solicitors in part discharge.

Judgment fo r  the p la in t if f .
The defendants appealed.
B arring ton -W ard , K.C. and W ilfred  Lew is for the 

appellants.
Colam, K.C. and F . 0 . Robinson for the 

respondent.
B a n k e s , L.J.—This is an appeal from the judg

ment of Salter, J. and no complaint is made that the 
learned judge misconceived the law applicable to 
the case. But what is said is that the facts did not 
justify his application of them.

The short facts were these, that the plaintiff, who 
apparently carried on business in Covent Garden, 
was the consignee of a considerable quantity of 
tomatoes which were packed in baskets bearing his 
name and consigned from Jersey in a vessel called 
the Croham. The defendants had undertaken the 
carriage of those goods. The vessel was unfortu
nately detained by weather for a considerable time in 
the harbour in Jorney. She made a slow passage 
and arrived at Weymouth on the 24th Sept., three 
days after the goods had been put on board. 
Unfortunately when she arrived a strike broke out 
amongst the railway employees, and, as there were 
two other vessels to be discharged at the berth 
before her turn came, it was not possible to 
start discharging her until Thursday, the 28th 
Sept., by which time a very considerable quantity 
of these tomatoes were in an unmerchantable 
condition. The defendants sold the whole cargo 
locally without communicating with any of the 
consignees before they did so, and the plaintiff's 
case was : “ You ought to have communicated with 
me at the earliest possible moment when you 
realised that it would probably be impossible to 
complete the carriage of these goods by delivery at 
Covent Garden, and given me the opportunity of 
deciding for myself whether you should sell them 
locally, or whether I  should try myself either to 
take them away or sell them myself locally; and 
because you did not do that you have committed 
a breach of your duty as carrier and are responsible 
to me in damages.” It  is admitted that the law is 
laid down correctly in Sim s v. M id la n d  R a ilw ay  
Company (107 L. T. Rep. 700; (1913), 1 K. B. 113) 
in the judgment of Scrutton, J., and he, referring 
to a passage in Mr. Carver's book on Carriage by 
Sea, says “ that the conditions necessary in order 
to make a sale by the carrier without notice valid 
are, first, a real necessity must exist for the sale, 
anj, secondly, that it must be practically inpossible 
to get the owner’s instructions in time as to what 
should be done.”

The whole cargo was sold on the 26tli Sept., and 
if the defendants were entitled to treat the whole 
cargo of tomatoes as one indivisible lot, there is no 
doubt that the sale was justified. But there is a 
very serious question as to whether they were so 
entitled. There is a preliminary question as to 
whether or not, under the circumstances, it was 
practically impossitle to get the owner’s instruc
tions beforo the 2tth Sept, as to what should bo

done. With regard to that, one has to consider 
what opportunity the defendants’ representatives 
had of forming a judgment as to what the 
condition of these tomatoes was upon the arrival 
of the vessel, or soon after, and forming a judgment 
as to whether it would be at all likely that 
it  would be possible to send these goods on in 
merchantable state, and whether it was not obvious 
that, under the circumstances prevailing, a sale 
would have to take place. The position is this : 
The vessel arrived about 12.45 p.m. on Tuesday, 
the 24th Sept., and Mr. Boyle, who is in charge for 
the defendants company at Weymouth, when the 
vessel arrived, sent his representative, Mr. Gill, a 
clerk, on board, and Mr. Gill states in his evidence 
what he found the condition of things to be. He 
said : “ The top tiers were very badly heated and 
overripe. Almost made me sick. The tomatoes 
were half-cooked.” That he must have reported 
to his superior officer, and the superior officer's 
condition of mind before he received that report was, 
as he expresses it in his own evidence, “ I  expected 
trouble the moment the strike began, Tuesday 
morning, and from the cargo having been on board 
so long.” Under those circumstances one asks 
oneself what conclusion must this experienced 
gentleman have come to ? He was faced with this 
condition of things : a vessel arriving long overdue 
with a cargo of tomatoes—a perishable cargo— 
with a strike just broken out, the continuance of 
which no one could foretell. I t  had apparently 
begun in South Wales and spread to Weymouth, but 
whether it was going to last a day, or two days, or 
a fortnight, or a month, apparently no one at that 
time could tell. There were two vessels at the 
berth which had to be dealt with before this vessel 
could commence her discharge. I  cannot conceivo 
it possible that that gentleman should have coine 
to any other conclusion than that a sale of these 
goods was inevitable, if they were to be disposed of 
at all in anything like a merchantable condition. 
If  that is so, it seems to me that the duty of the 
railway company was to communicate immediately 
with the consignee. That they did not do, and for 
that Salter, J. has held them responsible, and in 
that view I  entirely concur.

It  appears now from the evidence that Mr. Boyle 
has, I  think, misconceived what the purpose and 
object of communicating with the consignee is. 
I t  is to enable him to give the railway company 
instructions as to whether they shall sell if they 
consider necessary or whether they shall refrain 
from selling. But Mr. Boyle’s reason for not 
communicating with the consignee is something 
different. He says : “ I  did not consider whether 
to notify the consignee or not, the reason being 
that I  could not tell him the condition of his lot.” 
I t  was quite true he could not tell him the condition 
of the lot, but what he could tell him was that 
he had formed the conclusion that it would be 
absolutely necessary in all human probability to 
dispose of these goods locally if they were to bo 
saved at all, and to ask the consignee if he wished 
him to do that which he found to be necessary, or 
did he wish to deal with them himself. That sort 
of communication would* have met the situation 
and relieved the defendants from liability.

As I  have said, I  entirely agree with the view 
which the learned judge took. I t  now turns out, 
from a telephone communication which has been 
discovered by my brother Scrutton, which was 
apparently not brought» to the attention of the
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judge, that that is the view this gentleman himself 
entertained and communicated to his employers 
at Paddington.

In mv oninion this appeal fails and must be 
dismissed with costs.

W a r r in g to n , L.J.—I  agree.

Sc r u tto n , L.J.—I  agree. The railway company 
m this case have sold somebody else’s goods, and 
they have not the right to sell other people’s goods 
unless they can establish certain conditions. They 
are agents to carry the goods, and not to sell them. 
To sell them, circumstances must exist which put 
them in the position of agents of necessity for the 
owners, to take the action which is necessary in 
the interests of the owners. Those conditions 
do not arise if the railway company can com
municate with the owners and get their instructions. 
If  the railway, company can ask the owner what is 
to be done in the circumstances with any reasonable 
chance of getting an answer, they have no business 
to take upon themselves the sale of the property. 
They must give the owner a chance of deciding 
the way in which he will deal with the property, 
and very often he knows very much better than the 
railway company what is the best thing to do. 
The railway company, from the nature of things, 
cannot be experienced in dealing with every class 
°f property which they carry, whereas the owner in 
the trade does know the best way of disposing of 
the particular kind of goods which it is his business 
to deal in. The first thing which the railway 
company must show to justify their selling the 
goods is that it was impossible commercially to 
communicate with the owner and receive instruc
tions from him. If  they show that, they must then 
justify the sale by showing that it was the only 
reasonable business course to take in the circum
stances. In  this case, on the 24th Sept., when the 
goods came into Weymouth in a ship three days 
late, with a strike on, it was fairly obvious that there 
'vas a serious risk of the goods not getting to 
London in a condition which would justify their 
being sent on. Under those circumstances, in my 
■view it was the duty of the railway company to 
ask the consignee for instructions if there was any 
commercial possibility of their getting through. 
They were not entitled to take it upon themselves 
fo settle what should be done with the goods if 
they could with any reasonable commercial prob
ability obtain instructions from the owner. That 
there was such a probability of' loss on the 24th 
Is) I  think, obvious from the document which wo 
bave found in the documents handed up to us— 
the telephone communication of the 24th. It  
shows that on the 24th Sept, it had been determined 
to sell the goods locally, pointing to the fact that 
°n that day it was thought extremely probable 
that the duration of the strike, combined with the 
probability of sea damage through the prolonged 
Voyage, might render it desirable to dispose of the 
tomatoes in some way other than by carriage. 
Was it commercially impossible on the 24th Sept, 
to communicate with the consignee at Covent 
Garden ? The question answers itself. Of course, 
!t was not commercially impossible. The reason 
why Mr. Boyle seems to have not communicated 
18 that he did not then know the exact state of 
the tomatoes, and consequently could not give the 
fullest information to the consignee. That was not 
a reason which justified him in not communicating, 

should, in my view, have communicated with

the consignee, stating the probable delay, anything 
he knew about the condition of the goods, and 
asking for instructions as to what he should do. 
I t  is quite obvious that the consignee would then 
have had the opportunity of deciding: Shall I  
leave it to the man on the spot who knows more 
about the conditions locally, or shall I  send down 
a motor lorry to get my goods and bring them up ? 
In  fact, it appears that this particular lot of goods 
in good packages was in a fairly good condition, 
and I  think the second mistake that Mr. Boyle 
made is to think that he can sell goods in good 
condition because it is to the best interest of goods 
in bad condition. Of course, if you have an all- 
over price, good, bad and indifferent, it is a very 
good thing for the indifferent goods that you put 
into the sale, and it is a very bad thing for the good 
goods that you put into the sale—they will fetch 
less than they otherwise would have fetched, and 
the indifferent goods will fetch more than they 
otherwise would have fetched. Mr. Boyle seems 
to me to have been under the mistaken impression 
that some sort of law of general average applies to 
goods when they come out of a ship, and that you 
can treat them as a sort of general adventure and 
sacrifice the good goods for the benefit of the bad 
goods.

As to the law, I  hope I  correctly stated it in Sims 
v. M id la n d  R a ilw ay Company (sup.), which seems 
to me to be accurate. I  do not gather that it is 
disputed in this case. What is disputed is the 
application of it, and on the facts of this case it 
seems to me that if one is to consider, as I  said 
one has, whether there was a reasonable business 
necessity for the sale, with a view to the probable 
duration of the strike, and the nature of the goods, 
and whether it was possible to communicate with 
the consignees and obtain their instructions as to 
the sale it was doubtful, even on the 24th Sept., as 
to what was the best thing to do—whether to get 
motor traffic to take away the consignments or 
to sell them there. But there was time to com
municate with the consignee, and it was com
mercially possible to communicate with the con
signee and to ask him what he wished done with the 
goods. That being so, the railway company were 
bound to communicate with the consignee, and were 
not entitled to take upon themselves the burden 
of deciding the question which the consignee ought 
to be the person to1,decide.

For these reasons I  agree with the judgment 
which has been given by my Lord.

A ppea l dismissed.

Solicitor for the appellants, A . G. Hubbard.
Solicitor for the respondent, C. J . Parker.

Thursday, J u ly  15, 1920.
(Before B a n k e s  and Sc r u tto n , L.JJ. and E v e , J.) 
F is h e r , R e e v e s , a n d  Co. L im it e d  v . A r m o u r  a n d  

Co. L im it e d , (a)
a p p e a l  fr o m  t h e  k in g ’s b e n c h  d iv is io n . 

Sale o f goods—Sale— Goods in  lighters—-“ E x  store ” 
-—“ E x  warehouse.”

The defendants agreed to sell and the p la in tif fs  to buy 
certain cases o f tinned meat “ ex-store Rotterdam." 
The goods had arrived in  Rotterdam some months

(a) R epo rted  b y  W. 'C. Pmioford, Esq>, R a rr is te r -a t-  L&w,
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earlier and had been landed on the quay, but, 
owing to great congestion at the port, they could 
not be. p u t in to  a warehouse, but were stored in  
lighters, where they were at the dale o f the contract 
and afterwards.

Held, that the goods being in  lighters could not 
properly  be described as “ ex store,”  and that the 
buyers were entitled to repudiate the contract. 

Judgment o f Bailhache, J . (1920) 2 K . B . 329) 
reversed.

A p p e a l  by the plaintiffs from the judgment of 
Bailhache, J.

The defendants were a company registered in 
the United Kingdom and carrying on business in 
London. They were a branch of Armour and Co., 
of Chicago, packers and exporters of meat. Another 
branch of the same undertaking was incorporated 
under the Dutch law in Rotterdam. The branches 
acted occasionally as agents for one another.

In  July 1919 the defendants had in their possession 
7573 cases of boiled heef which they had bought in 
South America and consigned on board the steamship 
Sheridan to the Rotterdam branch. During the 
latter half of the year 1919 the port of Rotterdam was 
much congested. Great quantities of goods had been 
consigned to the port in expectation of demands 
from Germany. This expectation was not fulfilled, 
and consequently there was more merchandise 
in the port than the warehouses could accommodate. 
There were lying in the port lighters of very large 
capacity used for the transport of goods on the 
Rhine, and much of the merchandise in the port 
of Rotterdam was stored in these lighters for want 
of room elsewhere. The goods in question had 
arrived at Rotterdam on board the Sheridan in 
July and had been landed on to a quay, but were 
afterwards stored in lighters, as the Rotterdam 
branch could find no space for them in any of the 
warehouses.

On the 4th Nov. the plaintiffs, a firm of merchants 
in London, wished to buy 500 cases of boiled beef. 
Their manager, Mr. W. J. Woodward, applied to 
the defendants’ manager, Mr. S. Herbert, who 
agreed to sell subject to confirmation 500 cases 
out of the stock at Rotterdam. Correspondence 
subsequently passed between the parties with 
reference to the contract.

On the 10th Feb. 1920 the plaintiffs issued a writ 
against the defendants claiming 25001. and other 
sums for insurance and damages. In  their 
statement of claim they alleged: (Par. 1) That 
by a verbal contract made on the 4th Nov. 1919 
between one W. J. Woodward aa agent for the 
plaintiffs and one S. Herbert as agent for the 
defendants, the defendants agreed to sell to the 
plaintiffs 500 cases of South American boiled beef 
lying in store at Rotterdam at §22.25 per case, 
and that the contract was confirmed by letters 
from the defendants, the first, dated the 12th Nov., 
inclosing an invoice dated the 8th Nov., and the 
other dated the 14th Nov. 1919 ; (par. 2) that it 
was a condition of the contract, and that the 
defendants by their agent warranted that the goods 
were then lying in a store or warehouse at 
Rotterdam ; (par. 3) that relying on that condition 
and on the warranty of the defendants given by 
their agent Herbert, the plaintiffs paid 25001. 
and received a delivery order for the goods ; (par. 5) 
that on or about the 12th Dec. 1919 it came to the 
plaintiffs’ knowlelge through their agent, W. J. 
Woodward, wLo was then in Rotterdam, that the

goods were not in store but were in lighters ; and 
(par. 6) that by reason of the premises the plaintiffs 
became and were entitled to repudiate the contract, 
which they did by letter dated the 16th Dec. 1919 
to the defendants.

The defendants admitted that a contract was 
made on the 4th Nov. between W. J. Woodward on 
behalf of the plaintiffs and S. Herbert on behalf 
of the defendants, but said that by that contract 
the defendants agreed to sell and the plaintiffs 
agreed to buy 500 cases of South American boiled 
beef spot Rotterdam, and not “ lying in store,” 
as alleged by the plaintiffs. They said that this 
contract was confirmed by a letter of the plaintiffs 
of the 4th Nov., and they admitted and 
referred to letters of the 12th Nov. and 14th and 
to an invoice of the 8th Nov. They counter
claimed 179?. 2s. 2d., the balance of the contract 
price.

I t  appeared from the evidence that the general 
prevailing condition of the port of Rotterdam was 
known to the plaintiffs at the date of the contract. 
A witness called for the plaintiffs stated that goods 
in a lighter or a ship could not be described as 
“ ex store,” and that “ store ” meant a public or 
private warehouse.

Bailhache, J. found as a fact that the plaintiffs’ 
agent, W. J. Woodward, had tried to sell the goods 
and had asked the defendants’ agent at Rotterdam 
to sell them for him after he had learnt that they 
were not in a store but jn lighters. The learned 
judtre held that the words “ ex store” applied 
to goods stored in lighters, and.gave judgment for 
the defendants (1920) 2 K. B. 329).

The plaintiffs appealed.
P a trick  Hastings, K.C. and W. A . J o w itt for the 

appellants.—The judgment of Bailhache, J. was 
wrong. “ Ex store” has reference to goods on 
land and not to goods afloat in lighters. “ Ex 
warehouse ” and “ ex store ” mean much the same 
thing. As “ ex store ” in common parlance refers 
to goods on land, if the defendants contend that the 
expression was used here in another sense, they must 
show that the plaintiffs understood it was being 
used in that other sense. The plaintiffs did not 
know that goods were being stored at Rotterdam 
in lighters and sold as “ ex store.” The decision 
of Bailhache, J. came as a surprise to the commercial 
world.

Stuart Bevan, K.C. and Claugliton Scott for the 
respondents.—The judgment of Bailhache, J. has 
been misunderstood. The learned judge never 
meant to lay down that in general “ ex store” 
includes “ ex lighter.” All he meant to hold was 
that, in the particular circumstances of this case 
the goods answered the conditions of the contract. 
The plaintiffs knew that there was great congestion 
at Rotterdam. “ Ex store” in the contract only 
meant that the goods were not sold ex ship- 
[S c r u t t o n , L.J.—Would an insurance of goods 
in store, a land risk, cover goods in a lighter, a 
marine risk ?] That depends on the nature of 
the goods and the nature of the store—e.g., 
explosives are frequently stored in hulks. The 
meaning of “ ex store ” is different in different 
ports. Secondly, “ ex store” was not a term oi 
the contract; thirdly, the plaintiffs attempted to 
resell the goods after learning that they were 
stored in lighters and have waived any right to 
repudiate the contract.

No reply was called for.
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B a n k e s , L.J.—The judgment of Bailhache, J. 
has been taken as defining generally the meaning 
of the expression “ ex store ” as applied to goods the 
subject of a sale, and we arc informed that merchants 
view the judgment as disturbing the course of 
business, as not being in accordance with the generally 
accepted meaning of those words. The judgment 
was not, I  think, so intended, and Mr. Bevan does 
not uphold it as a judgment of general application ; 
but he says that in the particular circumstances of 
this case Bailhache, J. came to the right conclusion.

Two points were raised on this appeal; first, 
whether the contract was one for the sale of goods 
“ ex store ” ; secondly, assuming that it was, what 
is the meaning of that expression in this particular 
contract ? The appellants, in their pleading, 
alleged a verbal contract made on the 4th Nov. 
1919 ; the respondents admitted a verbal contract; 
and both parties pleaded that the contract was 
confirmed by letters which passed between them. 
In truth, the correspondence does not confirm 
the verbal contract alleged by the appellants, 
but it is common ground that the contract was 
made verbally between Mr. Woodward as agent 
for the appellants and Mr. Herbert as agent for the 
respondents, and its terms have therefore to be 
gathered from the evidence of those two persons, 
both of whom were called as witnesses and each of 
whom had an opportunity of stating what the 
contract was. Mr. Woodward says it was a contract 
for the purchase and sale of a quantity of boiled 
beef “ ex store Rotterdam.” Mr. Herbert does 
not dispute this; in his letter of the 14th Nov. j 
he spontaneously describes the contract as a 
purchase by the plaintiffs “ ex store Rotterdam. 
Upon this question Bailhache, J. does not express 
a very clear opinion ; in the view he took it was not 
necessary to decide the question, and he was content 
to take the contract as one for the purchase of 
goods “ ex store Rotterdam.” I  have no hesitation 
in saying that the contract was for the purchase of 
goods “ ex store Rotterdam.”

Then what is the meaning of “ ex store apart 
from special circumstances ? I t  is easier to say 
what is not “ ex store” than to give a complete 
definition of what is “ ex store.” I  should say 
most decidedly that goods ex lighter or goods 
ex wharf are not goods “ ex store.” That seems 
to be also the defendants’ view. Their sales 
manager said: “ We always offer our goods ex 
quay and/or warehouse and/or lighter,’ for the 
reason, surely, that each was to be distinguished 
from the others. Mr. Bevan contended that the 
judgment of Bailhache, J. was not to be treated as 
one of general application, but as having reference 
to the particular facts of this case and that under 
the conditions prevailing in the port of Rotterdam 
these goods might properly be described as ex 
store.” I  could understand the view of the learned 
judge if the appellants knew that goods of this 
kind were being stored in all sorts of places which 
could not ordinarily be described as stores, and 
if they entered into this contract to buy goods ex 
store ” knowing that the goods might be in a lighter 
or in a ship or under a shed ; but there is no evidence 
that the appellants knew this, and I  do not read the 
judgment as based upon any inference that they 
did. If  a person sells foods to another and uses an 
expression well known to have a special meaning 
among business men, he will be bound by that 
meaning unless he gives evidence that he told his 
purchasers, or that they knew without his telling

them, that the expression was being used in a 
special sense. There is nothing in this case to 
suggest that the words were being used with any 
but their ordinary meaning and they must be read 
in their generally accepted sense. A witness 
having special knowledge was called to say what 
that sense was ; he said that goods in a lighter or 
in a ship could not properly be described as ex 
store,” and went on to say “ a store is a public 
or private warehouse.” The learned judge differed 
with this definition. I  think, myself, it is unwise 
to attempt a definition of a store ; stores must vary 
greatly in size, capacity, and description according 
to the place where they are situate and the goods 
they are intended to hold; and therefore I  am 
content to accept the other part of the witness s 
evidence, which accords with my own experience, 
where he said “ goods in a lighter or ship cannot 
be described as ‘ ex store.’ ”

For these reasons I  think the appellants are right 
in saying that these goods, which at the time 
of the sale were in lighters, could not properly 
be described as sold “ ex store,” and that they were 
justified in repudiating the bargain and insisting 
on repayment of the purchase price which they had 
paid. The appeal must be allowed; judgment 
must be entered for the appellants, and the counter
claim will be dismissed.

S c r u t t o n , L.J.— I  agree. The first question is 
whether the contract between the parties included 
a contractual description of the goods as ex 
store.” It  seems plain to me on the evidence that 
this was the agreement. It  was a verbal agreement. 
If  it had been necessary to consider whether there 
was a memorandum in writing of that agreement 
to satisfy sect. 17 of the Statute of Frauds or sect. 
4 of the Sale of Goods Act 1893 the letter of the 
14th Nov. signed by the respondents would have 
been sufficient, inasmuch as it contained  ̂the 
description “ ex store ”  and a reference to the 
500 cases , . . boiled beef which you recently
bought from us,” which would have let in parol 
evidence of the other terms of the contract, lhat 
letter signed by the respondents coupled with 
the telegram they sent on the 15th Dec. strongly 
confirms my view. I  begin therefore with a contract 
for the sale of goods “ ex store.”

The second question is whether generally, which 
Mr. Bevan does not assert, or in the special circum
stances of the port of Rotterdam at this time, 
goods lying afloat in a lighter could be described as 
“ ex store.” I  am not quite clear whether the 
learned judge meant to decide this question m 
view of the special circumstances of the port o? on 
the general meaning of the word “ store. If  he 
founded his decision on this latter ground, I  should 
both on the evidence and from my own experience 
disagree with the opinion that “ ex store could 
cover “ ex lighter ” or “ ex quay.” When goods 
in a lighter are insured the risk is a marine usk. It  
they are in a store the risk is, in my view, a land 
risk. I  do not propose a definition of the word 
” store ” which will cover all its meanings whatever 
be the trade or the port in question. The meaning 
varies with the subject-matter and its surroundings. 
Personally I  have no doubt that, applied to frozen 
meat, “ ex store ” means ex refrigerating store and 
that a vendor who having sold frozen meat ex store 
tendered meat off the quay would be quickly 
brought to his senses by the purchaser or anyone 
else in the trade to whom he tendered it. “ Store 
in various ports may have different meanings; but
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one thing is clear, that in general “ ex store” 
indicates storage on land. Mr. Bevan indeed did 
not argue that as a general proposition “ ex store ” 
would indicate a marine risk in a lighter afloat ; he 
has argued that it was generally known that there 
was congestion in the port of Rotterdam and that 
anybody purchasing “ ex store ” must be taken to 
know that in a time of congestion goods may be 
stored in all sorts of odd places* and that any of 
these places may be a store. I  asked whether the 
same wide meaning might be given to the word 
“ warehouse ” in time of congestion, and whether 
goods in any of these odd places might be described 
as sold “ ex warehouse.” Mr. Bevan thought that 
would be carrying the doctrine of congestion a 
little too far in its effect upon the meaning of the 
English language. I  think the same strain is put 
upon the language when the word “ store ” is made 
to include any place where goods may happen to be 
in time of congestion. The evidence of the 
appellants’ knowledge of the actual facts only 
amounts to this, that they knew the port was 
congested, but knew nothing about lighters being 
employed for storing the goods. When a seller in 
describing the goods to be sold uses an ordinary 
commercial term in a sense outside its ordinary 
meaning he must make it plain to the buyer that 
he is selling him something other than that which 
the term used would ordinarily indicate. In  my 
view, therefore, whether the word “ store ” can 
only be read in its ordinary sense, or whether some 
peculiar meaning may be given to it in view of the 
congested state of the port of Rotterdam at the 
time, the goods were not “ ex store ” within the 
moaning of this contract, and the appellants were 
entitled to reject them, the description being a 
condition precedent of great commercial import
ance.

Thirdly, it was contended, though not pleaded, 
that the appellants had lost the right to reject, 
because with knowledge of the facts they took 
action inconsistent with that right. When one 
party to a contract becomes aware of a breach of a 
condition precedent by the ofher he is entitled to a 
reasonable time to consider what he will do, and 
failure to reject at once does not prejudice hi3 right 
to reject if he exercises the right within a reasonable 
time. In  my opinion, he is also entitled during 
that reasonable time to make inquiries as to the 
commercial possibilities in order to decide what to 
do on learning for the first time of the breach of 
condition which would entitle him to reject. I  
cannot see that the appellants did anything beyond 
making inquiries in order to decide what they 
should do. Therefore, if this matter had been 
pleaded, it would not have afforded a defence. 
For these reasons I  think the appeal should be 
allowed.

E v e , J.—I  a m  o f  th e  s a m e  o p in io n .  I  t h i n k  th e  
c o n t r a c t  w a s  p la in ly  a  c o n t r a c t  t o  s e ll “  e x  s to re  ”  
a t  R o t te r d a m ,  W h ic h , in  m y  v ie w , i n  th e  a b se n ce  o f  
s p e c ia l c ir c u m s ta n c e s  a f fe c t in g  th e  c o n c lu s io n  o t 
t h e  c o n t r a c t ,  is  s y n o n y m o u s  w i t h  “  e x  w a re h o u s e .”  
T h e  p r im a r y  m e a n in g  o f  e a c h  e x p re s s io n  seem s t o  
m e  t o  b e  a  p la c e  f o r  th e  s to ra g e  o f  g o o d s  o r  w a re s . 
I n  t h is  case I  see n o  s p e c ia l c ir c u m s ta n c e s  t o  
w a r r a n t  u s  i n  a t t r i b u t i n g  t o  t h e  e x p re s s io n  “  e x  
s t o r e ”  t h e  m e a n in g  f o r  w h ic h  th e  re s p o n d e n ts  
c o n te n d .

The further point, that the right to reject had 
been lost, not having been raised on the pleadings, 
ought not, in my opinion, to have been entertained ;

but even if entertained it does not afford a 
defence.

A ppea l allowed.

Solicitors for the appellants, Cosmo C ran  and Co. 
Solicitors for the respondents, W. A . C rum p  and 

Son.

Thursday, J u ly  29, 1920.
(Before Lord S t e r n d a l e , M.R. and W a r r in g t o n  

and Y o u n g e r , L.JJ.)
L o n d o n  G e n e r a l  I n s u r a n c e  C o m p a n y  L i m i t e d  

v. G e n e r a l  M a r i n e  U n d e r w r it e r s ’ A s s o c ia 
t io n  L i m i t e d , (a)
APPEAL FROM THE KING’S BENCH DIVISION. 

Insurance  (M a rin e )—Cargo—L lo yd 's  n o tify  casualty 
— Notice ignored by insurers— Reinsurance p o licy  
effected after loss—Non-disclosure o f  m ateria l 

facts— Insurers deemed to have known o f the loss— 
Loss not known to reinsurers— M arin e  Insurance  
A ct 1806 (6 Edw. 7, c. 41), s. 6, s b-s. 1 ; s. 18, 
svb-ss. 1 ,3;« . 19.

Where the p la in tif fs , who had insured a cargo (lost 
err not lost) effected through the ir brokers a re in s u r
ance o f the same cargo some hours after both parties 
had received fro m  L loyd  s the usual casualty s lips  
no tify in g  them that the cargo had sustained damage 
by a p e r il insured against, which s lips both parties  
had overlooked, i t  was decided by Bailhachc, J . 
tha t the f ire  in  the steamship was a circumstance 
which the p la in tif fs  ought to have disclosed to the 
defendants i f  they had known it ,  and, i f  the 
casualty s lip  had been d u ly  attended to as i t  ought 
to have been, the p la in tif fs  must be deemed to 
have known o f the f ire  in  time to have commu
nicated the in fo rm a tion  to the ir brokers and to 
the defendants before the latter wrote the r is k  ;  and  
that therefore the action fa iled .

The p la in tif fs  appealed.
Held, that the decision o f  Bailhache, J . was righ t 

and must be affirmed.

A p p e a l  by the plaintiffs from the decision of 
Bailhache, J. in an action tried in commercial court.

The facts of the case as found by Bailhache, J. 
are fully stated in the following written judgment 
of the learned judge which was delivered by his 
Lordship in May 1920.

B a i l h a c h e , J.-—This is a claim on a reinsurance 
policy on cargo in the steamship Vigo on a voyage 
from Italy to the United Kingdom. The defence 
is concealment of a material fact, namely, that 
part of the cargo had been destroyed by fire.

The decision depends upon the application of 
sect. 18 and 19 of the Marine Insurance Act 1900 
to the facts of this case. By those sections it is 
the duty of the assured to disclose to the under
writers every material circumstance known to the 
assured, who is deemed to know every circumstance 
which, in the ordinary course of business, ought 
to be known to him, and when, as in this case, the 
insurance is effected by an agent, the agent must 
similarly disclose every material circumstance 
which in the ordinary course of business ought 
to be known by, or to have been communicated to 
him, and every material circumstance which the 
assured is bound to disclose, unless it comes to 
his knowledge too late to communicate it to the 
agent.

(a) Reported by E. A. Scratchley, E sq., B a rr is te r-*1-• 
Law.
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To that duty there is one exception material 
to this case, namely, the assured is not bound to 
disclose any circumstance known or presumed to 
be known to the underwriter, who is presumed 
to know matters of common notoriety or know 
circumstances which an underwriter, in the ordinary 
course of his business as such, ought to know.

The facts are these: The fire on the Vigo was 
known at Lloyd’s late on the night of the 24th 
Sept. 1918. I t  was posted on the casualty board 
on the morning of the 25th by ten o’clock. A 
casualty slip containing that and other information 
was sent by Lloyd’s to their subscribing under
writers, including the plaintiffs, at or about the same 
time. These slips are made and sent out as occasion 
requires during the day. A daily register or index 
of information is published and issued by Lloyd’s, 
but only contains information received not later 
than eight o’clock on the previous evening. At or 
about ten o’clock on the 25th the plaintiffs’ brokers 
were instructed to effect a reinsurance policy at 
Lloyd’s. They did it at about four o’clock that 
same afternoon. The plaintiffs, although they 
bad the casualty slip, did not read it, and did not, 
in fact, knew of the casualty until some two days 
later. The defendants, when they wrote the risk, 
were in the same state of ignorance.

There can be no doubt that the fire was a cir
cumstance which the plaintiffs ought to have 
disclosed had they known i t ; indeed, they frankly 
admit that they should and would have done so. 
I t  is impossible, in my view, to contend successfully 
that such a circumstance need not have been 
disclosed by the assured, because the underwriter 
might have found it out for himself by looking at 
the casualty board or at the casualty slips. The 
duty is the same if the fire is a circumstance which 
the plaintiffs must be deemed to know.

The remaining questions, then, are: Must the 
plaintiffs be deemed to have known it, and if so, 
in time to communicate it to their broker, who, 
by the way, was as ignorant of the fact as were the 
plaintiffs and defendants. Brokers do not receive 
the casualty slips, and do not, as a rule, consult 
the casualty board before showing a risk in the 
room.

In  order to solve the two questions left, and to 
appreciate the plaintiffs’ contentions upon them, 
it is necessary to state the plaintiffs’ method of 
business. Their head office and their marine 
insurance office are in separate buildings. The 
marine insurance office sends daily borderaux, as 
they are called, to the head office, showing the 
results of the day’s work. These are examined, 
and if they show that the plaintiffs have a heavier 
line upon a risk than they care to carry, the 
insurance office is instructed to re-insure.

The plaintiffs have, I  understand, a limit of 
10001. on any one line. They have several of the 
well-known automatic reinsurance treaties with 
other companies, and if any of them is available 
they simply reinsure under one or more of those 
treaties. If  none is available, as was the case here, 
they reinsure, as was done here, in the ordinaiy 
way through brokers at Lloyd’s.

The marine insurance office has three departments 
—for underwriting, for claims, and for reinsurance 
respectively. Instructions to reinsure are given 
direct by the head office to the reinsurance depart
ment, which was, at the time, under the charge of 
a Miss Stephens, acting when necessary under a 
Mr. Diaz, who was the brother and deputy of the

plaintiffs’ underwriter. The casualty slips were 
delivered to underwriters’ room. There was great 
pressure of business. The underwriters seldom 
or never looked at them. They were put in a 
drawer and from time to time during the day taken 
to the Claims Department. What they did with 
them does not appear.

I  was told by Mr. Hogg for the plaintiffs that the 
primary object of the slips is to give underwriters 
the latest available information in advance about 
risks that might be disclosed to them during the day.
If  so, the plaintiffs do not seem to have used them for 
that purpose as is shown by their being carried off 
to the Claims Department, which is not concerned • 
with new business, but with losses on existing 
policies.

I  am not, I  think, concerned with the particular 
method in which the plaintiffs carried on their 
business. The question I  must ask myself is : 
Was the casualty slip notice to the plaintiffs of the 
fire on the Vigo, and I  think it was. If  it were not 
so, the magnitude of the business of an assured, or 
the extent of his personal attention to it, or even 
the pressure of. a busy time, would always have to 
be considered in applying sect. 18 of the Marine 
Insurance Act 1906, and the same means of know
ledge would have different results according to the 
way an assured chooses to carry on his business, 
and might even depend upon whether he was busy 
or slack, or whether his clerks were efficient or 
inefficient.

The argument for the plaintiffs is that because 
their Reinsurance Department did not see the 
casualty slip and did not know its contents, there
fore the plaintiffs did not know and cannot be 
deemed to have known of the fire. That argument 
does not appear to me to be sound. The question 
is not what ought the plaintiffs’ reinsurance clerk 
to have known, but what the plaintiffs must be 
deemed to have known.

The very object of the casualty slip is to 
give the latest possible information to the 
recipients, thus supplementing the daily index 
whose information does not go beyond the previous 
day. These slips are obviously useless unless they 
are read as and when they come in, if not they 
might as well cease to be supplied. An assured 
neglects the information given him in these slips at 
his peril. If  the slip had been duly attended to, 
there were at least four and probably five hours in 
which the information as to the fire might have been 
communicated to the brokers, and in my opinion, 
this w'as ample time for the purpose. The case 
called for prompt action.

In  my opinion, therefore, the defence is made out 
and there will be judgment for the defendants with 
costs.

From that decision the plaintiffs now appealed.
Douglas Hogg, K.C. and Jo w itt for the appellants.
Stuart Bevan, K.C. and Claugliton Scott for the 

respondents.
Lord St e r n d a l e , M.R.—This is an appeal from 

the decision of Bailhache, J. who gave judgment for 
the defendants in an action on a policy of insurance 
on the ground that there was a fact, a material fact, 
which must be deemed to have been known to the 
insurers affecting the re-insurance within the 
meaning of sect. 18 (1) of the Marine Insurance Act 
1906. In  the ordinary course of business it ought to 
have been known to them and, therefore, must be 
deemed to have been known. The learned judge
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held also that it did not come within the subsequent 
sub-section of that Act which provides—sub-sect. 3— 
that a circumstance need not be disclosed “ which is 
known or presumed to be known to the insurer.” 
Then the sub-section goes on to add : “ The insurer is 
presumed to know matters of common notoriety 
or knowledge, and matters which an insurer in the 
ordinary course of his business, as such, ought to 
know.”

The plaintiffs had a line upon the cargo of a 
vessel called the Vigo, and on the 24th Sept. 1918, 
they wished to effect reinsurance to a certain 
extent because they had a bigger line than they 
considered right upon that vessel. The Vigo, in 
fact, suffered casualty in some of her cargo which 
got on fire on the evening of that day. I  do not 
know at what time the casualty began. At any 
rate the information came to Lloyd’s late at night— 
at eleven o’clock on the 24th Sept. 1918—and on the 
morning of the 25th Lloyd’s sent out information 
of the fire in what are called casualty slips to their 
subscribers, amongst whom were the plaintiffs.

The plaintiffs were among a number of companies 
who apparently employed one Maurice Diaz as their 
underwriter, and he carried on his business at the 
office of a company called the National Benefit Insur
ance Company Limited. There he as underwriter 
acted for the plaintiffs and for a number of other 
companies, and 1 think he must be considered for the 
purposes of this case as the underwriter of the 
plaintiffs carrying on their business at that place. 
The plaintiffs’ head office was some little distance 
away.

In  the place where Mr. Diaz was there was a 
Marine Department, a Claims Department, and a 
Reinsurance Department, and they were all under
writers and all part of the underwriting depart
ment. A lady of the name of Stevens was in charge 
of the Re-insurance Department apparently, under 
—it was distinctly said under—Mr. Diaz, and his 
assistant, who was his brother, Mr. Leon Diaz. 
She was not in the same room, the underwriting 
room ; her room was upstairs on the fourth floor. 
But it was all one underwriting department divided 
into sections.

The way the business was carried on was thus : 
When the plaintiffs found they had a bigger line 
than they thought advisable on any risk, they 
communicated or it was communicated to a gentle
man who was in their employment not where the 
head office was, but they went to Comhill and 
informed the underwriting department there. I  do 
not think, as far as I  can see, from the evidence that 
it went straight up to Miss Stevens in her fourth- 
floor room, but he instructed the department at 
Cornhill, and then it was handed to Miss Stevens 
who, if she could, placed the reinsurance with some 
associated companies with which they had treaties 
of reinsurance, and if she Could not, she sent out 
instructions to the broker to effect it at Lloyd’s 
from outside.

On the 24th Sept. 1919, Miss Stevens received 
instructions to reinsure a portion of the line on the 
Vigo, She drafted some instructions and dated 
them the 25th because they were too late to be put 
in operation on the evening of the 24th. On the 
morning of the 25th, somewhere between ten and 
eleven o’clock, she handed these to the broker’s 
clerk who went round to see if there was any business. 
The broker received the instructions, but was not 
able to effect the reinsurance until somewhere about 
four o’clock in the afternoon. It  is not quite clear

at what time the casualty slips came from Lloyd’s 
to the office. It  was somewhere about ten or half
past ten ; I  should think somewhere nearly about 
the same time as the instructions were handed to 
the broker’s clerk.

When the casualty slips were received nobody took 
any notice of them at all. There was a great press 
of business and nobody apparently looked at the 
casualty slips. They were handed in to the under
writing department and the underwriter or his 
clerk picked them up and put them into a drawer, 
possibly he read them, possibly he did not, and at 
the end of the day they went up to the Claims 
Department, and according to Mr. Diav’s evidence 
the Claims Department should have given informa
tion to the Reinsurance Department as to any 
casualties. It  seems to me quite clear from the 
evidence that nothing of the kind was done. Once 
they got into some spot there they stayed, and 
nobody was sent from the Claims Department to see 
what was done with them ; therefore, really they 
were entirely neglected ; it may have been caused to 
a certain extent by press of business.

The evidence of the defendants is that what was 
done with the casualty slips in their case was that 
they were looked through by a lady clerk, and if 
there was anything in them which concerned the 
risk upon which the defendants were engaged that 
was brought to the attention of someone in authority. 
It  was not always done early in the morning ; it 
was .very often late in the day that something was 
done, and I  think it must be taken that the defen
dants were not upon the risk in the Vigo. I  think 
there is no positive evidence of that. I  think the 
drift of the evidence is that they were not. The 
defendants also said that in effecting an insurance 
they would investigate either the casualty slips or 
any other information including what was called the 
daily list, which was a list of casualties the day 
before compiled by Lloyd’s and sent out, but that 
in proposing reinsurances they did not look at any 
of these materials.

Those are the cifcumstances under which the 
question arises, Ought the plaintiffs in the course 
of business to have known of this casualty, and to 
have known of this casualty at a time when they 
could have recalled their instructions to their 
brokers to effect reinsurance free of casualties ? 
Bailhache, J. has found that they ought, and he has 
found that they ought on this ground, that they had 
no right to neglect the casualty slips from Lloyd’s, 
which they admitted to be sent for the purpose of 
giving information entirely, and certainly they 
ought not to neglect them in a case where they were 
on a risk as they were on the Vigo. Their evidence 
went to this, that they really did nothing to make 
use of the casualty slips at all. He held that that 
was not right, and that they ought as far as business 
would have permitted them to have availed them
selves of the information that was given to them by 
Lloyd’s, and I  do not see my way to differ from him.

If  it were a question here of the plaintiffs having 
done their best, so far as the press of business would 
allow, to make themselves acquainted with the 
casualty slips, and their not being able to do so 
in time to stop the broker’s instructions, I  think it 
might have been difficult to deal with such a case, 
but there is no such case before us. They never 
did anything at all, and I  do not see my way to 
differ from the learned judge in the court below 
when he comes to the conclusion that if they had 
taken steps to examine the casualty slips they
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might and would have found out this casualty in 
time to communicate with their brokers before 
four o’clock, when the reinsurance was effected.

There remains another point, and that is this : 
It  is said that if that is true of the plaintiffs it is 
oqually true of the defendants, and as they ought 
to have known in the course of their business the 
contents of the casualty slips it was a circumstance 
which the plaintiffs were not bound to communicate 
•to them. The learned judge has taken the view— 
again I  do not see my way to differ from it—that 
the defendants were not upon the risk in the Vigo. 
d think that is right, and he has then taken this—• 
that you could not expect the defendants, supposing 
they had looked at the. casualty slips, to have present 
to their minds always the information about a 
vessel which at the time they got the information, 
if they did get it, would have had no interest to 
them at all.

In  fact, the learned judge has dealt with it, I  
think, rather upon the same principle as the 
principle in the case of Bates v. H ew itt (L. Rep. 2
Q. B. 595); where the plaintiff had not informed 
the insurer that the Georgia had been a confederate 
cruiser and was, therefore, not insurable, and it 
was held he need not communicate that fact 
''«cause the defendant had the same means of 
knowledge and had the same knowledge, and the 
defendant admitted that he had known that at 
one time the Georgia was a confederate cruiser, 
but it was not‘present to his mind when he took 
the risk, and the court held that an insurer was n«t 
to be expected to carry all sorts of miscellaneous 
information always in his mind—information which 
was not interesting at the time that he got it.

That principle seems to me to be the one on which 
the learned judge acted, and I  do not see my way 
to interfere with his decision. As I  have said, the 
defendants had nothing to do with the Vigo at all. 
The young lady clerk, Miss Stevens, would never 
have communicated the name of the Vigo to them 
at all, because they were not interested in the 
Vigo and, therefore, there was no reason really, 
in the ordinary course of business, why the 
defendants should have known this information 
about the Vigo.

Tor these reasons, although I  was in doubt for 
a time about the case, I  do not see my way to differ 
from the decision of Bailhache, J, and I  think, 
therefpre, that this appeal must be dismissed.

W a r r in g t o n , L.J.—I  am of the same opinion.
I  just want to mention one point which particu

larly strikes me and has influenced me in the 
conclusion at which I  have arrived, and that is with 
regard to these casualty slips which are intended 
to tell the persons concerned what casualties have 
happened. I  think the one with regard to the 
Vigo must be taken to have arrived in the early 
morning at the office in which the plaintiffs’ under
writing business is carried on. I t  was a casualty 
which happened overnight, and it appears, as I  
understand, very near the end of the list as a 
casualty in the casualty book for that day, and 
I  think one may infer it arrived early in the 
morning.

We know from the evidence what is done. The 
matter is taken to the underwriting department— 
that is to say, the department which is concerned 
with this part of the business. The business is 
divided into sections, one of which is concerned 
particularly with reinsurance, and the matter goes 
into that department. The casualty slips are 

Vop. XV., N. S.

there, and the evidence is that it was the practice 
of the manager of the Underwriting Department, or 
some practical officer, to look at those slips when
ever he had the opportunity of doing so. They 
do not go at once to the Claims Department.

I  gather from the evidence that they would 
be sent up to the Claims Department in the evening 
unless it happened to be convenient at some time 
during the day to send up a batch that had already 
arrived. But there they were in the Underwriting 
Department ready to be inspected by the manager, 
and the manager says he did look at them from 
time to time, and the only reason, apparently, 
why they were not looked at on this day was that, 
owing to pressure of business, he had not got them.

It  seems to me that is not enough. The ship 
was on the casualty slips ; they were contemplating 
reinsuring it, and there was information" material 
to the risk actually in their possession, and it is 
only because they were either too busy or too 
careless to look at it that they did not obtain 
material information.

It  seems to me the circumstances are such that 
we cannot possibly differ from Bailhache, J. in 
holding that this was information which, under 
the Act of Parliament, must be taken to be a matter 
of which they ought to have had knowledge.

With regard to the other point, it seems to me 
the defendants were in a very independent position. 
It  is true that the casualty slips went to their 
office also, but they were not interested in this risk 
and they had no reason for referring to the slips.
I  do not believe for a moment that if they had been 
already insurers of that risk they would have 
accepted the reinsurance without ascertaining that 
fact, and if they were not interested in it then even 
if they had looked at the casualty slips it would 
not necessarily have conveyed anything to their 
minds, the knowledge of which must continue, 
when at a late hour in the day the proposal for this 
reinsurance was put forward.

I  think that Bailhache, J. on this point also was 
right and that the defendants cannot be presumed 
to have had knowledge of this casualty merely 
because they had the opportunity of ascertaining 
it, and not merely the opportunity of ascertaining 
it, but the opportunity of it being carried in the 
head of the man whose duty it was to know it.

I  am, therefore, of opinion that the judgment 
of Bailhache, J. must be affirmed.

Y o u n g e r , L.J.—I  am of the same opinion, but 
I  confess that I  express the conclusion at which 
I  have in fact arrived with some reluctance.

The ground on which I  have ultimately arrived 
at this conclusion is this—that it appears to me 
that the manner in which the plaintiffs’ Under
writing Department was conducted was such that 
information as to the contents of the casualty slips 
would never, except in the most exceptional 
circumstances—“ timeously,” as the Scotch say— 
come to the knowledge of the Reinsurance Depart
ment. And if this court were to differ from the 
conclusion at which the learned judge has arrived, 
I  cannot but think that in a case less meritorious 
than this, it might not be possible for persons in 
the position of the plaintiffs to establish liability 
against their insurers, by wilfully, one might almost 
say, though it could not bo proved, closing their 
eyes to information which it was their duty to 
know.

With reference to the point which has been made, 
which is borne out by the evidence, that so far as

O
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the defendants are concerned they, when they are 
accepting risk, are more careful, in the course of 
their business, in referring to the daily list than when 
they are offering themselves the distinction between 
the two CMes, I  think, is this: Neglect on the part 
of the defendants, when accepting risk, to refer 
to tile daily list, is neglect to their own undoing, 
but neglect on the part of the defendants when they 
are offering risk for insurance to withhold or not 
to make some disclosure, is to the undoing of the 
insurer, and injures him. Therefore, I  think that 
the two cases should be regarded from a different 
point of view, and, regarding them from a different 
point of view in relation to their duty to the other, 
then it seems to me that the duty of the defendants 
when accepting risk from the assured in relation 
to information with regard to this particular vessel 
or property with which they have had previously 
no concern is certainly not so intimate in the 
ordinary course of business as is the duty of the 
assured to themselves in the case of reinsurance of 
property already at risk.

For these reasons, therefore, I  think that the 
learned judge in the court below came to a right 
conclusion, and I  think that this appeal must be 
dismissed.

A ppea l dismissed.
Solicitors: for the appellants, Coburn and Co. : 

for the respondents, Thomas Cooper and Co.

[Adm.

HIGH COURT OF JUSTICE.

PROBATE, DIVORCE, AND A D M IR A LTY  
D IV IS IO N .

A D M IR A L T Y  B U SIN ESS.
F rid a y , Jan . 16, 1920.

(B e fo re  H i l l ,  J . )

T h e  C h a r l o t t e , (a)
Practice— L im ita tio n  o f lia b il ity — M ight to l im it_

A m ount o f ba il— M erchant S h ip p in g  A c t 1894 
(57 &  58 Viet. c. 60), s. 503.

I n  a co llis ion  action the defendants gave b a il fo r  
the amount o f the ir s ta tu tory l ia b il i ty  under the 
M erchant S h ip p in g  A c t 1894, .s. 503, and affirmed  
that the co llis ion  occurred w ithou t the ir actual fau lt 
or p r iv ity .  The p la in t if fs  f ile d  a counter affidavit 
alleging p r iv ity .

H e ld , that the p la in t if fs  were entitled to ba il to the 
f u l l  value o f the defendants’ vessel.

M o t io n  b y  p la in t i f f s  i n  a  c o ll is io n  a c t io n  t o  s e t 
a s id e  a  caveat a g a in s t  a r re s t ,  a n d  f o r  le a v e  t o  a r re s t  
t h e  ve sse l o f  t h e  d e fe n d a n ts .

Defendants in a collision action had prepared 
bail for their vessel at 15/. per ton in accordance 
with sect. 503 of the Merchant Shipping Act 1894, 
together with an affidavit stating that the collision 
occurred without their actual fault or privity. 
Plaintiffs by a counter-affidavit alleged that the 
masthead and the green light of the Charlotte were 
defective, and that it was believed that the defects 
in these lights existed at the commencement of 
the voyage.

For the plaintiffs it was contended that it might 
be that the owners were responsible for the defective 
condition of the lights, in which event they would
<a> Reported by S in c l a ir  J o h n sto n , E p<j.. B a m s te r-a t-

L aw .

not be entitled to limit the liability under 
sect. 503 of the Merchant Shipping Act, because the 
collision would not have taken place “ without their 
actual fault or privity,” and in these circumstances 
they claimed that they were entitled to bail in the 
sum of 63,0001., being the full value of the 
Charlotte. Their claim was for 80,0001.

M. H . Balloch for the plaintiffs.
Lew is Noad  for the defendants.
Hn-L> J- I  think in this case I  ought to grant 

the plaintiffs’ application and set aside the caveat 
entered against arrest and give leave to arrest the 
Charlotte. With regard to the 13,0001. bail, I  
give leave to the defendants to apply if matters are 
not agreed, and I  reserve all questions of costs of 
bail and of this application. In  my view the 
practice is accurately stated in note (p), at pp. 291,
7o j i^ ams aQd Bruce’s Admiralty Practice 
(3rd edit., 1902), which reads :
• L*?eLamou“t f,or which a cause of damage is
instituted exceeds the statutory limit, the defendant, 
on fifing an affidavit with damage suit, stating the
J S W  hla f hl? ?ni that the collision happened without the actual fault or privity of any of the 
osiers, will if these facts are not denied by the plain- 
tiff, be entitled to have the ship released on bail being 
given to an amount sufficient to cover the amount 
ol the statutory limit and interest and costs.
Of course the plaintiff may dispute the facts on "whicli 
the defendant s right to avail himself of the benefit 
of the provisions of the statute rests, and then bail 
must be given to the full value of the property.

The defendants allege that the facts will turn 
?Ft- 1 v bte ,such that they will be entitled to limit 
their liability, and the plaintiffs dispute that, and 
that issue is one which cannot be tried on the 
present application. That leaves the plaintiffs, 
who do not assent and have never assented to 
the bail being limited, with a right to demand 
bail to the full value of the ship; but, of course, 
they do it entirely at their own risk. If  it turns 
out that they have made an exorbitant demand 
for bail, they will probably suffer for it hereafter.

Solicitors : Botterell and Roche, agents for Vaughan 
and Roche, Cardiff; IF. A . C rum p  and Son, agents 
for Gdbert Robertson and Co., Cardiff.

M arch  l  and  15, 1920.
(B e fo re  H i l l , J . )

T h e  M a r i e  G a r t z . (a )

German cla im ants-—Judgment entered before the w ar 
Rights o f  cla im ants to proceed to reference after 

ra tifica tion  o f  peace— Treaty  o f  Peace between 
A llie d , dec., Powers and Germany 1919, arts. 296-297 
— Treaty o f  Peace Order 1919, s. 1, sub-ss. 16 
and  17.

Before the w ar the defendants, who were German 
shipowners, recovered judgm ent against the p la in tif fs ,  
Who were B r it is h , condemning the p la in t if fs  in  
damages fo r  co llis ion  and ordering a reference fo r  
assessment o f  the said damages. The defendants 
lm d not file d  the ir c la im  before the outbreak o f  war. 
The c la im  and vouchers were u ltim ate ly  file d  a few  
days before the ra tifica tio n  o f the T reaty o f  Peace, 
but i t  was agreed that they should be taken as file d  
on a subsequent date. The p la in t if fs  then took

(a) Reported by S in c l a ir  J o h n s t o n . E p<l , B a r r is te r - »  t-  
JUtw.
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out a summons to set aside the c la im  and vouchers 
on the ground that under the T rea ty  and the Order 
app ly in g  its  prov is ions the parties were not entitled  
to litiga te  the c la im , but m ust subm it to settlement 
by the clearing houses.

Held, that the defendants' c la im  was not a debt under 
arts. 296 o f the T reaty, but was a r ig h t under 
art. 297, w hich was to be “ retained and liqu idated  
in  accordance w ith  the law  o f the A llie d  State 
concerned." There was noth ing in  art. 297, nor in  
the T rea ty  o f  Peace Order, s. 1, sub-ss. 16 and 17, 
to prevent the defendants fro m  proceeding to a 
reference, although they m ight not touch the proceeds, 
nor to prevent the p la in t if fs  fro m  pa y in g  money 
in to  court.

Su m m o ns  to  set aside th e  defendants’ c la im  fo r  a 
reference under a judgm en t.

The facts and  contentions are fu l ly  set o u t in  
th e  judgm en t.

A . B u c k n ill for the plaintiffs.
C. R. D un lop , K.C. and G. P . Langlon  for the 

defendants.
H i l l , J.—The plaintiffs in this case are the 

owners of the British steamship Karamea, Messrs. 
Shaw, Savill, Albion and Co. Limited. The 
defendants are the German owners of the German 
steamship M a rie  Gartz. The defendants are the 
holders of a judgment in their favour made before 
Aug. 1914, whereby the plaintiffs and their bail 
were condemned in the defendants’ damages arising 
out of a collision between the two steamships, and 
the defendants’ damages were referred to the 
registrar and merchants to assess the amount 
thereof. The defendants had not filed their claim 
in the registry when war broke out. In  Nov. 1919 
the defendants’ solicitors gave the plaintiffs’ 
solicitors notice of their intention to proceed, 
and a few days before the 10th Jan. 1920 filed 
the defendants’ claim and vouchers. The plaintiffs 
took out a summons for an order that the filing 
and service of the claim and vouchers of the 
defendants should be set aside, and that the 
defendants’ claim should be removed from the file. 
The registrar refused to so order, and from that 
refusal the plaintiffs appeal.

Two points were taken before me on behalf of 
the plaintiffs. First of all. it was objected that the 
notice to proceed was given and the claim and 
vouchers were filed before the Treaty of Peace was 
ratified, that is before the 10th Jan. 1920. This is 
a technical but a sound objection. Until the 
Treaty of Peace was ratified the defendants were 
alien enemies and had no locus standi in the King’s 
courts. The plaintiffs, however, were willing to 
waive this objection, and I  see no objection to the 
claim and vouchers being treated as filed on Monday, 
the 12th Jan. 1920.

The second objection is of more importance, and 
is based on the Treaty of Peace Order 1919, made 
under the Treaty of Peace Act 1919. The plaintiffs 
contend that neither the defendants nor the 
plaintiffs have any right to litigate the defendants’ 
claim in the ordinary way, and that they, the 
plaintiffs, cannot appear at the reference without 
committing an offence under the Order in Council. 
P rim a  fac ie  the defendants have a right to proceed 
upon their judgment and prove their damages and 
obtain a report. Is there anything in the Order in 
Council which deprives them of that right or makes 
it illegal for them or for the plaintiffs to attend at 
the reference or for the registrar and merchants to

hear it and make a report ? The argument was 
mainly based upon art. 296 of the Treaty of Peace, 
as made law by the Treaty of Peace Order in 
Council, but reference was also made to art. 297, 
These articles and others, which make up sects. 3 to 7 
of Part 10 of the Treaty, are given the force of law 
by the Order in Council. The Treaty of Peace Act 
1919, under which the order is made, gives power 
to his Majesty to “ make such Orders in Council and 
do such things as appear to him to be necessary 
for carrying out the Treaty and for giving effect to 
any of the provisions of the Treaty.” In  pursuance 
of that, the Treaty of Peace Order was made, and it 
gives the effect of law to the articles I  have men
tioned, and makes various provisions for carrying 
out those articles.

In  my opinion, art. 296 does not apply to the 
defendants’ claim, but art. 297 does. Art. 296 
deals with debts, and, so far as obligations of 
private persons are concerned, is careful to limit its 
application to that particular class of “ pecuniary 
obligations.” I t  contemplates that debts may be 
admitted or not admitted ; but it deals only with 
debts. In  terms it distinguishes between “ debts ” 
and the “ proceeds of liquidation of enemy property, 
rights and interests.” The Order in Council which 
makes the articles law, and which is made under 
powers for giving effect to the Treaty, cannot give 
a wider meaning to “ debts.” For the purposes of 
the order, the claim of the defendants is, in my 
opinion, not a “ debt.” I t  is, however, a “ right.” 
I t  is a right to have the defendants’ damages ascer
tained and the judgment turned into a judgment 
for a liquidated sum. Being a right belonging to a 
German national within the territory of the King, 
it comes within art. 297, and is by 297 (b) subject to 
the “ right to retain and liquidate ” it in accordance 
with the Treaty, and comes within the provisions of 
sect. 1, sub-sect. 16, of the Order in Council, which 
charges “ All property, rights, and interests within 
His Majesty’s Dominions and Protectorates 
belonging to German nationals, and . . . the net 
proceeds of their sale, liquidation, or other dealings 
therewith.”

I t  is, therefore, a right of a German national 
subject to the charge so created. But it is to be 
observed that it has not been vested in the custodian 
under sect. 1, sub-sect. 17 (d), of the Order in 
Council. What is the position of the German 
national entitled to such a right so charged and of 
the British national bound by it ? Art. 297 (6) 
provides that : “ The liquidation shall be carried out 
in accordance with the laws of the Allied or asso
ciated State concerned,” viz., in this case England. 
There is nothing in that to prevent the reference 
being held. The Order in Council by sect. 1, sub- 
sect. 17, makes provisions “ with a view to making 
effective and enforcing such charges as aforesaid,” 
and it includes among those provisions the follow
ing : “ (a) No person shall, without the consent of 
the custodian, transfer, part with, or otherwise 
deal in any . . . right . . . subject to the
charge.” This applies to the defendants. And: “ (e) 
If  any person called upon to pay any money or to 
transfer or otherwise to deal with any . . .
rights . . . has reason to suspect that the same
are subject to such charge as aforesaid, he shall, 
before paying, transferring or dealing with the 
same, report the matter to the custodian, and shall 
comply with any directions that the custodian may 
give with respect thereto.” As to (a), I  cannot think 
that by proving the claim in the reference and
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obtaining a report the defendants will deal in the 
right, and certainly they will not transfer or part 
with it. As to (e), even if to attend the reference 
were a dealing with the right, which I  think it is not, 
the plaintiffs have reported the matter to the 
custodian, and the custodian has not directed them 
to do or not to do anything.

I  can find nothing in the Order in Council which 
deprives the defendants of their right to proceed to 
a reference and obtain a report, or which makes it 
illegal for the plaintiffs to take part in the reference. 
The defendants will not be able to handle the 
money, but, as under the Treaty Germany under
takes to compensate its nationals in respect of the 
retention of their rights (art. 297 (i.), it may be 
important for them to have the amount ascer
tained.

The plaintiffs objected that they would not be 
able to tender. I  agree that they can offer no pay
ment to the defendants, but I  see nothing to prevent 
their paying money into court, with a notice that 
it is in satisfaction of the claim of a German 
national. The charge will prevent the money 
being paid out to the defendants, and the registrar 
will be able to deal with the question of costs, 
having regard to the payment in.

The plaintiffs also said that, having lost a ship 
by submarine attack, they had a special right of 
set off under art. 296, annex 14. I  decide nothing 
about that. I  decide nothing about the application 
of the damages when liquidated. Art. 297 provides 
for that, and it may or may not be that when 
art. 297 is applied to the proceeds of the liquidation 
of this right the plaintiffs will be able to apply to 
have the benefit of annex 14 of art. 296. I  do not 
decide the point one way or the other. I  am only 
deciding that there is nothing in the Order in 
Council which deprives the defendants of their legal 
right to prove their damages on a reference or 
which makes it illegal for the plaintiffs to take part 
h i that reference.

I  therefore dismiss the appeal, but, as the defen 
dants can only put themselves right by getting 
t heir claim and vouchers treated as of the 12th Jan. 
1920, the plaintiffs were technically right and 
ought to have the costs of the summons both here 
and before the registrar.

Solicitors: Ince, Coll, Ince, and Roscoe; Stokes 
and Stokes.

M arch  15 and 17, 1920.
(Before H i l l , J.)
T h e  Ce y l o n , (a)

C o llis ion  in  a r ive r estuary— C ollis ion Regulations 
and rive r rules both applicable— Whole duty o f 
sh ip  described in  r ive r rules— Conduct _ o f ship  
governed by the r ive r rules— Regulations fo r  
Preventing C ollis ions at Sea, p re lim in a ry  note and 
arts. 16 and  30— Tyne By-lau 's 18 and 39.

“ Where there is  a certa in  ride w hich deals w ith  the 
whole scope o f  the subject, to add pa rts  o f the p ro 
visions o f  the sea rules w ould be to interfere w ith  
the operation o f  the r ive r rules.”

I n  a fog  a steam vessel, when ins ide the p ie rs  at the 
T yne  entrance, heard a long blast r ig h t ahead. She 
d id  not stop her engines, but continued to navigate

( a )  R epo rted  b y  S in c l a ir  J o h n sto n . Esq., B a rr iv *  j r - a t -
L a w .

at a moderate speed ;  w h ils t doing so she came in to  
collis ion.

H eld , that the co llis ion  occurred a t a place where 
both the C o llis ion  Regulations and the Tyne By-law s  
applied. B u t th a t by a rt. 30 o f  the fo rm er the 
C o llis ion  Regulations were not to interfere w ith  the 
operation o f  any local rules, and, as in  th is  case 
the Tyne  B y-law s  18 and 39 prescribed the whole 
du ty  o f  a vessel naviga ting  in  fog, the C o llis ion  
Regulations were entire ly  inapp licable.

The Carlotta (8 A sp. M a r. L aw  Cas. 544; 80 
L . T . Rep. 664; (1899) P . 223) followed.

A c tio n  fo r  damage b y  co llis ion.
Arts. 16 and 30 of the Regulations for Preventing 

Collisions at Sea provide:
Art. 16. Every vessel shall, in a fog . . . go at

a moderate speed, having careful regard to the exist
ing circumstances and conditions. A steam vessel 
hearing, apparently forward of her beam, the fog 
signal of a vessel the position of which is not ascer
tained shall, so far as the circumstances of the case 
admit, stop her engines, and then navigate with caution 
until danger of collision is over.

Art. 30. Nothing in these rules shall interfere with 
the operation of a special rule, duly made by local 
authority, relative to the navigation of any harbour, 
river, or inland water.

The facts and contention appear from the 
judgment.

D . Stephens, K.C. and Dum as for the plaintiffs. 
La ing , K.C. and Lew is Noad  for the defendants.
H i l l , J.—-The collision in this case happened 

at about 9 a.m. on the 13th Feb. 1919 inside the 
piers at tlie Tyne entrance. . . . There is no
doubt in my mind that from the time the Ceylon 
sighted the Oscar F re d rik  the Ceylon did nothing 
wrong and neglected nothing that she ought to 
have done. . . . And I  find, as a fact, that
the collision happened well over on the south side 
of the channel in the Ceylon's water, and not in the 
Oscar F re d rik 's  water.

This leaves for consideration the charges against 
the Ceylon (1) of speed, and (2) of not stopping 
the engines. As to speed, 1 find that' it was 
moderate. I t  may have been rather more than 
two or three knots, but it was not much more, and, 
in the circumstances, it was moderate. I t  is 
significant that she was preceded by the Luga, 
which she was not overhauling, and she was 
followed by the Lake, which was not overhauling 
her until the Ceylon stopped her way by dropping 
her anchor. They were all coming down at about 
the same speed, and, applying the best test I  can, 
I  find that they were not making more than four 
knots, and the Elder Brethren think that that 
was a moderate speed, and I  agree.

As to not stopping the engines, the Ceylon heard 
a long blast, some of the witnesses think more than 
once, right ahead. The pilot, who was steering by 
objects on the south shore, and who knew the Luga  
was going down in front of him, concluded that it 
came from the Luga. He did not stop the engines. 
The plaintiffs say that this was a breach of art. 16 
of the sea regulations. The defendants say, firstly, 
that the sea regulations did not apply; and secondly, 
that their not stopping was justified, for the position 
of the ship ahead was ascertained, for it was eitlu r 
the Luga, which was known to be outward bound, 
or, if it was an incoming ship, then a ship which 
was presumed to be coming up north of mid
channel; and in this connection the defendants
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refer to the case of The H are  (9 Asp. Mar. Law 
Cas. 549 ; 90 L. T. Rep. 323 ; (1904) P. 331).

Whether the sea regulations apply is a difficult 
question. The sea regulations are p r im d  fac ie  
applicable to the waters in question, for they are 
“ waters connected with the high seas, navigable by 
sea-going vessels ” within the preliminary to the 
sea regulations. I t  is not disputed that the Tyne 
rules are applicable to the waters in question. The 
Tyne rules are made under proper local authority. 
By art. 30 of the sea regulations : “ Nothing in 
these rules shall interfere with the operation of a 
special rule duly made by local authority, relative 
to the navigation of any harbour, river, or inland 
waters.”

By art 16 of the sea regulations (by the addition 
made in 1897), if that article is applicable, the 
Ceylon, on hearing, apparently forward of her beam, 
the fog signal of a vessel the position of which was 
not ascertained, should, as far as the circumstances 
of the case admit, stop her engines and then navi
gate with caution until danger of collision was over. 
And by the sea regulations this rule is applicable 
in narrow channels as elsewhere. The only differ
ence, if the ships are in a narrow channel, is that 
that circumstance may affect the question whether 
“ the circumstances of the case admit” and the 
question whether “ the position of the vessel is 
ascertained ” or not.

The Tyne rules provide with great detail for 
vessels keeping on their own side of the channel 
when in the channel. They also provide for the 
way in which the entrance to the Gateway between 
the piers is to be approached. Then, as to fog, they 
provide by rule 18 the fog signals which are to be 
sounded, and by rule 30 it is provided that “ every 
vessel under way when overtaken by a fog shall be 
navigated at a very moderate speed, and shall, 
as soon as practicable, be moored or anchored out 
of the navigable channel. Vessels shall not, 
without the permission of the harbour master, be 
got under way during a fog.”

In The Carlotta (sup.) a very similar question 
arose. The question in that case was whether 
a ship in the Thames being aground ought not 
only to make the whistle signal required by the 
Thames rules, but also ought to exhibit two 
black balls under art. 4 (a) of the sea regula
tions. I t  was held that art. 4 (a) of the sea 
regulations did not apply to a ship aground and 
therefore the other part of the judgment was in 
effeot obiter ;  but Barnes, J. in a careful and con
sidered judgment, which is relevant here, dealt 
with the question on the assumption that art. 4 (a) 
did apply to a ship aground, and on that assumption 
he held that the matter was governed by the 
Thames rule and not by the sea regulations. And 
his reasoning is summed up in the last words: 
“ Where there is a certain rule which deals with 
the whole scope of the subject, to add parts of 
provisions of the sea rules would be to interfere 
with the operation of the river rules.”

I t  will be noticed there that the subject was what 
signal should be given, either by sound or exhibition, 
by a vessel aground. The Thames rule provides for 
a whistle signal and the sea rule for the exhibition 
of two black balls. It  might well be said that these 
were not inconsistent, but one supplementary to 
Hie other, and therefore both should apply; but 
Barnes, J. held that, inasmuch as the Thames rule 
dealt with the whole scope of the subject of ships 
aground, and provided the signal for it, the sea

regulation which dealt with the same subject- 
matter was excluded.

Applying that to the present case, f the Tyne 
River rules 18 and 39 seem to me to deal with the 
whole scope of the subject of the duties of ships 
in fog in the river, and to add to them the second 
provision of art. 16 cf the sea regulations would, 
in my opinion, be as much to interfere with the 
river rules as in The C arlotta  it was to add the 
sea regulation as to exhibiting black balls. I  arrive 
at this conclusion with considerable hesitation, but 
that is the conclusion at which 1 arrive. Applying 
rule 39 of the Tyne rules, I  find that the Ceylon 
was being navigated at a “ very moderate speed,” 
and nobody has suggested on either side that the 
circumstances were such that either of these ships 
ought to have been moored or anchored out of the 
main channel.

Having found, as I  have, with regard to the 
rules, it is unnecessary to consider whether I  ought 
to extend the decision in The H are  to cover a case 
where ships are in a natural channel of the width 
of the lower Tyne. The H are  was in collision in 
the Manchester Ship Canal, and I  should hesitate— 
I  should want to consider the matter much more 
carefully—before I  could think it right to extend 
the reasoning which was applied to a collision in 
the Manchester Ship Canal to a collision in a narrow 
water as wide as the lower part of the Tyne. I  do 
not express an opinion one way or the other upon it.

But I  will only add this: If  the matter is to be 
considered independently oi rules altogether, I  have 
asked the Elder Brethren whether, in their opinion, 
it was contrary to good seamanship or an unreason
able thing for the Ceylon to act as she did in not 
stopping, and they advise me that they cannot say 
that it was either contrary to good seamanship or 
an unreasonable thing in the circumstances of 
the case.

I  therefore find that these allegations against 
the Ceylon are not made out. The matter stands 
or falls entirely on the question of the side of the 
channel, and on that 1 have decided in favour of 
the Ceylon.

I  therefore pronounce the Oscar F redrilc alone 
to blame.

Solicitors: Botterell and Roche, agents for 
Botterell, Roche, and Temperley, Newoastle-on- 
Tyne; Stokes and Stokes, agents for Bram w ell, 
Clayton, and Clayton, Newcastle-on-Tyne.

Wednesday, A p r i l  21, 1920.
(Before Sir H e n r y  D u k e , P.)

T h e  P e l l w o r m  a n d  o th e r  V essels , (a)
P rize  C o u rt— Enem y vessel— Capture in  neutra l 

te rr ito ria l waters —  Requisition  by A d m ira lty— 
C la im  fo r  restitu tion  by neutra l Government — 
Prize Court Rules 1914, Order X X I X . — Trea ty  o f  
Peace w ith  Germany, art. 297, and A nnex  3 to 
P a rt 8.

Tw o German merchant vessels were captured by 
B rit is h  warships in  J u ly  1917 after a chase 
which ended in  D utch  te rr ito ria l waters. Lo rd  
Stcrndale held in  subsequent proceedings (The 
Pellworm, 14 A sp  M a r. La iv  Cas. 490 ; 121 L . T .  
Rep. 488) in  p rize  that there had been an un in ten
tiona l v io la tion  o f Dutch neu tra lity , and he therefore

(a) Reported by S i n c u i r  J o h n s t o n , Esa., B&rnM er-at- 
La.w.
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dismissed the c la im  o f  the C rown fo r  condemnation 
and that o f  the Netherlands Government fo r  damages 
and costs. F u rth e r consideration was adjourned, 
as the vessels had been requisitioned by the A d m ira lty  
under P rize  C ourt Rules 1914, Order X X I X . ,  upon  
the usua l undertaking fo r  paym ent o f  appraised  
values. Tw o o f  the vessels were subsequently 
sunk by enemy submarines. The Netherlands 
Government claim ed release o f  the vessels and  
compensation.

Held, that the capture created no p rop rie ta ry  r igh t 
in  the Netherlands Government, and th a t the cla im  
was a  c la im  in  the r ig h t o f the disseised enemy 
ow ners;  that the requ is ition  by the C rown was 
effectual to vest the property in  the vessels in  the 
Crown ;  that the c la im  was therefore fo r  restitu tion  
in  value by the payment o f the appraised values 
o f the vessels to a neutra l Sovereign fo r  the use o f 
German ow ners;  that such sums were w ith in  
art. 297 o f the T rea ty  o f Peace w ith  Germany, and 
must be retained to be dealt w ith  pursuant to the 
Treaty. The c la im  o f  the Netherlands Govern
ment dismissed.

A c tio n  for condemnation. Claim by Netherlands 
Government for restitution.

I t  A .  W righ t, K,C. and Bischop for the Nether
lands Government.

Sir Gordon H ew art (A.-G.), Sir E . M . Pollock 
(S.-G.), B u tle r A sp inaU , K.C., and D un lop , K.C. 
for the Crown.

The facts and argument are fully set out in his 
Lordship’s judgment.

Sir H e n r y  D u k e , P.—This is a claim of the 
Netherlands Government, on behalf of her Majesty 
the Queen of the Netherlands, in respect of the 
seizure of four German steamships, the Pellworm , 
the M a rie  H o rn , the H e inz Blumberg, and the 
B re itz ig , with their cargoes of fuel, which was made 
by ships of his Majesty’s Navy on the 17th July
1917. The ships were brought in forthwith for 
condemnation, and a cause of condemnation was 
duly commenced on the 25th July 1917.* On the 
31st July 1917, upon application by the Admiralty 
pursuant to Prize Court Rules, 1914, Order X X IX ., 
leave was given to requisition the ships and their 
cargoes subject to appraisement and the usual 
undertakings and on the 11th Aug., after appraise
ment, the ships were released to the Admiralty upon 
the undertaking of the Procurator-General for pay
ment of the appraised values as the court might 
direct. The cargoes were also delivered to the 
Admiralty.

In  Dec. 1917, the Netherlands Government 
appeared in the several causes and made claims for 
release of the ships with costs, damages and expenses 
on the ground that the seizures had been made in 
the territorial waters of the Netherlands. There 
are claims to the cargoes by or on behalf of various 
claimants, but no evidence with regard to these 
were brought to my notice. Three of these 
claimants are neutrals.

In  July last the claims in relation to the ships 
were heard by Lord Sterndale, who found that the 
seizure had, in each case, been made within the 
territorial waters of the Netherlands, but without 
any intention to violate the neutrality of Holland. 
Lord Sterndale made a declaration as to the locality 
of the seizures, rejected the claims for damages and 
costs, and reserved further consideratiop of the 
cause. Upon further consideration evidence was

received as to certain material events subsequent to 
the seizure. As to the several ships, it was shown 
that the Pellw orm  and the M a rie  H o rn  were 
employed after delivery to the Admiralty as colliers 
plying between Wales and North France; the 
Pellw orm  until the 9th Oct. 1917, when she was 
sunk by an enemy submarine without warning and 
eighteen of the crew were drowned ; the M a rie  H o rn  
until the 8th May, 1918, when she was sunk by an 
enemy submarine without warning and two of her 
crew were drowned. The H einz Blum berg and the 
B re itz ig , after being employed by the Admiralty on 
various duties, were at the date of the hearing 
before me engaged in the British coasting trade.

Between the hearing before Lord Sterndale and 
the further consideration of the case the Treaty 
of Peace between the Allied and Associated Powers 
and Germany, which was signed at Versailles on the 
28th June 1919, had been ratified, and Annex 3 to 
Part 8 and art. 297 thereof have a bearing upon 
the present claims. By Annex 3 to Part 8 
Germany ceded to the Powers the property 
in all German-owned ships of 1600 tons and 
upwards, and in one-half, reckoned in tonnage, 
of all German-owned ships between 1000 and 1600 
tons, and undertook within two months of the 
coming into force of the Treaty to deliver the 
ships so ceded. By art. 297 Germany ceded to the 
Powers respectively the right to retain and liquidate 
all property and interests within their territories 
belonging to German subjects at the date of the 
coming into force of the Treaty, leaving the expro
priated owners to look to the German State for 
compensation in respect of such expropriation. An 
order of His Majesty in Council, dated the 11th Aug. 
1919, made in pursuance of the Treaty of Peace 
Act, 1919, has provided official agencies in this 
country for dealing with the property and mterests 
in the United Kingdom which pass under the 
Treaty.

Of the ships here in question, one, the H einz  
Blumberg, was of 1600 tons gross measurement or 
more, but for reasons which will appear I  do not 
find it necessary to deal separately with the cases 
of the several vessels.

The claimants delivered particulars of the relief 
claimed by them in consequence of the decision of 
Lord Sterndale. The claims include delivery up 
of the ships in like condition as at the time of 
capture; compensation for user of the ships since 
the requisition; compensation in value for the 
cargoes requisitioned; and the values of the ships 
lost. The answer made on the part of the Crown 
alleges in respect of the ships the release and 
delivery to the Admiralty under Orders of the court 
for requisition of all four and the sinking of the 
Pellw orm  and M a rie  H o rn  by enemy action, “ in 
flagrant contradiction with the rules of International 
Law.” It  admits the delivery under requisition 
and the disposal and consumption of the requisi
tioned cargoes. As to ships and cargoes and all 
claims in respect of them, the answer further sets 
up Annex 3 to Part 8 and art. 297 of the Treaty 
of Versailles, and submits that in the events that 
have happened no order should be made for 
delivery or payment to the claimants.

Counsel for the claimants insisted before me on 
their right to delivery of the vessels remaining in 
the possession of the Crown under the rules laid 
down by Lord Stowell in the Vroiv A n n a  Catharina  
(5 C. Rob. 15), which has been recently applied by 
this court in the cases of The Düsseldorf (ante,
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p. 84; 122 L. T. Rep. 237; (1919) P. 245) 
and The V a le ria  (ante, p. 55; 122 L. T.
Rep. 751; (1920) P. 81). As to the orders 
of the court giving leave for requisition and 
the release and delivery of ships and cargoes 
made thereunder it was argued that the right of 
requisition which is exercised under Order X X IX . 
is derived from municipal law only and does not 
bind foreign States and their subjects. As to the 
Treaty of Versailles, the case was made that the 
rights of the Sovereign of Holland in the ships and 
cargoes in question are independent of the rights 
of the German owners, and are not affected by a 
treaty to which Holland was not party, even 
though the rights of the German owners should be 
held to be so affected.

In  respect of the ships sunk by enemy action, 
counsel for the claimants contended that the risk 
of loss by such means was accepted by the Crown 
upon obtaining delivery by process of requisition, 
and that the value of the ship in each case with a 
fair recompense for its user must be awarded 
against the Crown. Application was made for an 
opportunity of considering whether the appraise
ments made under the order of the court represented 
the true values ; but to this application, for the first 
time made at the hearing more than two years 
after the appearance of the claimants, and without 
any apparent ground for challenging either the 
regularity or the correctness of the appraisements, 
I  thought I  ought not to accede.

As to the vessels in the possession of the 
Admiralty, as well as those sunk by enemy action, 
counsel for the Procurator-General relied on the 
orders of the court, under Order X X IX ., as 
orders which vested the ships in the Crown for all 
purposes. The claim for payment on account of 
user they resisted as inconsistent with the ord»r for 
requisition, and, in substance, a claim for damages. 
Counsel informed me that in the case of The 
D ussddorf (sup.) a like claim was made, and 
was disallowed by Lord Sterndale. Apart from 
the Treaty of Versailles, it was contended on 
the part of the Crown that, at any rate as to 
the two ships still in its possession, the order, 
properly consequential upon Lord Stemdale’s 
interlocutory decree, would be an order for payment 
out to the claimants, on behalf of the German 
owners, of the sums undertaken by the Procurator- 
General to be paid as a term of the requisitions. 
The wrongful destruction of the ships sunk by 
submarine was, however, alleged as an answer to 
any German claim in respect of these ships, and 
the Treaty was relied upon as an answer to 
any claim made in respect of German property or 
interest. Counsel maintained that a Neutral State 
claiming restitution of prize taken in its territorial 
waters claims only as a trustee for the owner of the 
property seized.

The case depends mainly. I  think, upon the 
question whether a neutral State claiming a vessel 
captured in its territorial waters claims in respect 
of an interest of its own or solely in assertion of its 
sovereignty and of the right of the disseised owner. 
If  the seizure creates a right in the ship on the part 
of the neutral Sovereign, that right must be safe
guarded by the court. If  the only proprietary right 
at the time of the claim is that of the owner, cesser 
of that right pending the suit prevents any decree 
of restitution for the use of the owner.

The only encroachment which was made upon 
the rights of the owner by the seizure here in

question was the subtraction from them of an 
inchoate right of prize on the part of the captor. 
Nothing done then or later by captor or owner 
seems of itself to found a claim of interest in the 
neutral State whose territory was violated by 
the seizure. The case for the claimants was 
supported by reference to cases like The A nne  
(1818, 3 Wheaton’s Reports U.S. 435), The  
Bangor (114 L. T. Rep. 1212; (1916) P . 181), 
and The Düsse ldorf (sup.). The statement of 
Story, J., in giving judgment in The Anne, is 
in these words: “ A capture made within 
neutral waters is as between enemies deemed to 
all intents and purposes rightful; it is only 
by the neutral Sovereign that its legal validity 
can be called in question ; and as to him, and 
him only, it is to be considered void. The enemy 
has no rights whatsoever; and if the neutral 
Sovereign omits or declines to interpose a claim, 
the property is condemnable ju re  be lli to the 
captors.”

The argument for the claimants assumes that the 
right of the neutral State which is asserted by 
Story, J. is a right coupled with an interest. There 
is no decision to this effect, so far as I  know. In  
the recent cases in this court the question did not 
directly arise, though on examining the decree in 
The D üsseldorf (sup.), where His Majesty the King of 
Norway was claimant, and restitution of a German- 
owned ship was ordered, I  find the direction in the 
decree to be “ that the said steamship be handed 
back by the Crown to the Marshal and forthwith 
released by him to Messrs. Waltons and Co. on 
behalf of the said claimant.” The words are 
perhaps capable of a meaning consistent with the 
existence of a special interest in the claimant—an 
interest which it would be an act of grace on his 
part to yield up to the disseised owner. The pro
position that there is such an interest can be tested 
by applying the rule of international law as it is 
stated by Lord Stowell in the often-cited case of 
The Vrow A n n a  Gatharina (sup.): “ When the fact [of 
capture in neutral waters] is established it overrules 
every other consideration; the capture is done 
away with ; the property must be restored.” “ Do 
away with the capture ” and you extinguish the right 
in prize of the captor. “ Restore the property ” and 
it reverts in its former owner. I t  cannot revest in 
the neutral claimant for it never was vested in him. 
This conclusion is supported by the forms of the 
entries, which I  have seen, in the Assignation Book 
of the Admiralty of the decrees in some well-known 
cases. For example, in The Twee Gebroeders (3 C. 
Rob. 162), heard in 1800, the claimant on behalf of 
the King of Prussia, alleging a seizure of a Dutch 
ship in Prussian territorial waters, was Sebastian 
Friday 1 intervening and claiming the said ship and 
cargo.’ The Registrar’s note of this decree is that 
‘ the judge pronounced the ship to have been 
captured and seized in violation of the territory 
of His Majesty the King of Prussia . . . and 
decreed the same to be restored to the said 
claimant for the use of the owners and proprietors 
thereof.’

In  the case of The A n n a  (5 C. Rob. 373) decided 
in 1805, the claimant w'as Mr. Lyman, acting on 
instructions of the United States Government, and 
the ship, cargo and specie were decreed to be 
restored to him for the use of the owners and 
proprietors thereof.

In point of principle I  see no ground on which it 
can properly be supposed that the neutral
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Sovereign in a case like the present asserts a right 
to property other than that of the enemy owner, 
and I  think the authorities show that he does not. 
Because of his enemy character the enemy owner 
can maintain no claim, but when the neutral 
sovereign appears to demand restitution he demands 
it for the use of the enemy owner.

What is next to be determined is whether the 
orders of the court authorising the requisitions 
which were made by the Crown were effectual to 
charge the property in the ships and cargoes, that 
is to say to vest the same in the Crown. That 
depends upon two things ; the intent of the rules 
under which the requisitions were made, and the 
validity of them in point of international law. 
Order X X IX . provides for permanent and for 
temporary requisitions; having regard to the 
definition in Order I., r. 2, it includes both ships and 
goods, and the process by which it is carried out 
is that of “ release and delivery ” to the agents of 
the Crown. Requisitioned goods are certainly 
delivered for consumption. Ships are delivered 
for purposes which involve certain distinctions in 
some cases, as, for example, sinking in waterways 
for defensive purposes, and great risk of destruction 
in most other cases. Looking at the order as a 
whole I  think its intent is that ships and goods 
requisitioned shall become the property of the 
Crown, and, for all purposes of the jurisdiction in 
prize, shall thenceforward be represented by the 
appraised values. The judgment of the Privy 
Council in the case of The Zam ora  (13 Asp. Mar. 
Law Cas. 330; 114 L. T. Rep. 626; (1916) 2 A. C. 
77, 166) determines the conditions under which 
the power of requisition can be exercised so as 
to bind the rights of persons not subject to our 
municipal laws. Applying the rules there stated, 
I  find that the vessels and goods here in question 
were urgently required for the defence of the 
realm ; there was a real question to be tried in 
prize as between captor and claimants; and the 
determination of the court that the right of requisi
tion was exercisable was a judicial determination. 
On the whole, therefore, I  hold that the orders for 
requisition and the release and delivery made there
under vested in the Crown the property in these 
ships and cargoes. Once it is held that the ships 
were vested in the Crown, the sinking of some of 
them by enemy action after requisition is, I  think, 
an irrelevant matter. Neither the claimants nor 
the owners are barred by it, in respect of a claim 
upon the funds which result from the requisitions, 
and neither of them was an actor in the lawless 
transaction by which the ships were destroyed.

The demand of the claimants for payment by way 
of recompense for the use of the several ships since 
they were requisitioned is disposed of so far as 
this court is concerned by what I  have already said. 
Not only had the claimants no property of their 
own in respect of which such a claim could arise; 
the property-was in the Crown when the user in 
question occurred. I  need not consider whether 
this claim was in reality a claim for damages trans
formed, as was said for the Crown, by something 
akin to waiver of tort into a money claim under an 
implied obligation. At any rate, no award can be 
made.

Apart from the Treaty of Versailles, the result as 
to these four ships of the conclusions I  have stated 
would be a decree for restitution in value by pay
ment over of the four appraised amounts to the 
Claimants for the use of the respective owners.

What is the effect of the Treaty ? The distinction 
between ships of 1600 tons and upwards and ships 
of under 1600 tons becomes immaterial. The 
subjects of the claim now are four sums of money 
payable to a neutral Sovereign for the use of 
German owners. The Treaty purports to transfer 
to the Crown all property and interests in the United 
Kingdom belonging to German subjects at the date 
of the coming into force of the Treaty. The 
beneficial interest in the same is, I  think, within the 
class of things transferred. I  cannot doubt that a 
neutral assignee of one of the shipowners would 
have had as good right as his assignor to the 
beneficial interest of his assignor under the decree. 
There being no property or beneficial interest in the 
claimant, the Neutral Power, the fact that that 
Power is no party to the Treaty seems to me to be 
immaterial. The ratification of the Treaty by the 
sovereign authority of the signatories gives it 
binding effect as against their respective subjects, 
and none the less so because ratification was 
subsequent in date to the material events in the 
cause, including the interlocutory decree. The 
view which I  take of this matter is, I  think, based 
upon identical considerations with those which 
underlie the judgment of the United States Supreme 
Court in the case of U nited States v. The Schooner 
Peggy (1803, 1 Cranch’s American Law Reports, 
2nd edit., p. 103, at p. 108). Marshall, C.J. stated 
the governing principle in these words : “ Where 
a treaty is the law of the land and as such affects 
the rights of parties litigating in court, that treaty 
as much binds those rights and is as much to be 
regarded by this court as an act of Congress.”

The treaty there in question operated to divert 
by certain of its general provisions rights of a 
captor which had been established in a court of 
first instance before the date at which the treaty 
took effect. In the present case effect must be 
given to the relevant articles of the Treaty of 
Versailles.

In  the events that have happened the proceeds 
of the four ships must be retained to be dealt with 
pursuant to the Treaty.

Consideration of the claims relating to the cargoes 
must be reserved until the facts have been more 
fully ascertained.

Solicitors: Ince, Colt, Ince  and Roscoe; 
Treasury Solicitor.

M onday, A p r i l 26, 1920 
(Before H i l l , J.)

T h e  L argo  L a w . (a)
M aritim e  Conventions A ct 1911, s. 8—M otion  to set 

aside w r it— Proceedings not commenced w ith in  two 
years —■ “ Reasonable opportun ity  o f arresting ” 
defendant vessel.

The p la in tif fs  obtained leave, on an  ex parte a p p li
cation, to issue a w r it  in  M arch  1920 against 
the steamship L. L. c la im ing  damages in  respect 
o f a co llis ion which took place in  Sept. 1917. A t  
the time o f the collis ion the L. L. was under requ i
s ition  and, no effective arrest could have been made. 
She ceased to be under requ is ition  on the 2 \s t M arch  
1919, and fro m  the 2,5th M a rch  1919 u n t il the 
4th A p r i l 1919 she m ight have been arrested by the 
p la in tif fs , but the p la in t if fs  could not have arrested

(a)  R epo rted  b y  Sin c l a ir  J o h n sto n , E sq ., B a r r is te r a t -
L a w .
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again u n t i l  Feb. 1920, when she came w ith in  
the ju r is d ic tio n  o f the court. J l i l l , J . ,  holding that 
the. p la in tif f«  ha il had no reasonable opportun ity  to 
arrest before Feb. 1920, granted leave in  accordance 
w ith  sect. 8 o f the M aritim e. Conventions A c t 1911. 
The owners o f  the L. L. moved to set aside the w r it. 

Held, that leave had been p roperly  granted.
M o t io n  to  set aside a w r it.
. The facts in the case appear from his Lordship’s 
judgment.

A . D . Bale-son, K.C. and S in c la ir  Johnston for 
the plaintiffs.

B. H . Balloch fo r  the defendants.
A p r i l 26.—H i l l , J.—This motion arises upon 

an et parte order made by me, extending the time 
under sect. 8 of the Maritime Conventions Act, 
and the defendants now say that the order ought 
not to have been made.

The collision in question happened in Sept. 1917. 
The defendants’ ship, the Largo Law , remained 
under requisition until the 21st March 1919. 
Luring that time, though a writ could have been 
served upon her, she could not have been effectively 
arrested here, for if the marshal had made the 
arrest the Crown would have got the arrest set 
aside.

During 1918 she was within the jurisdiction, but 
®he was still under requisition. In  1919, after 
the time at which she ceased to be under requisition, 
she was once within the three miles limit. She 
does not appear to have been in any port within 
the jurisdiction, but she arrived at Barry Roads 
°n the 25th March 1919, and she sailed on the 
^th April 1919. She had in fact been released from 
requisition on the 21st March. Therefore she was 
t°r ten days in Barry Roads, a period which began 
four days after she had ceased to be a requisitioned 
ship.

She was not within the jurisdiction again until 
Deb. 1920, when she was first at Greenock, then at 
Glasgow, and afterwards at Cardiff.

Mr. Bateson says that this case comes within 
the second and obligatory part of the proviso to 
sect. 8. He says that the evidence is such that the 
court ought to be satisfied “ that there has not 
during such period [the limitation period of two 
years] been any reasonable opportunity of arresting 
the defendant vessel within the jurisdiction of the 
court or within the territorial waters of the country 
to which the plaintiff’s ship belongs or in which 
the plaintiff resides or has his principal place of 
business.”

Mr. Balloch says that the court ought not to be 
satisfied of that at all because there was this 
period of ten days, and because for a long time, it 

quite obvious on the affidavits, the plaintiffs 
Were not thinking about arresting the vessel at all, 
hut were thinking about the matter being arranged 
by the British Government, both vessels being 
Under requisition.

Whatever the motives of the plaintiffs were tor 
uot taking action earlier, the matter I  have to deter- 
mine is whether, within the meaning of sect. 8, 
there was a reasonable opportunity of arresting 
the vessel within the jurisdiction of the court. 
The plaintiffs have satisfied me that there was not. 
On the facts as I  have stated them I  think there 
was not.

It  would be quite idle to ask to have the warrant 
°f arrest executed during the time the 1 argo La w  
was under requisition, and after she had come off 
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requisition, a matter which was not known imme
diately to anybody except the owners of the ship, 
the only occasion on which she could have been 
arrested was for those ten days during which she 
was lying in Barry Roads, and I  am not at all 
sure, without knowing all the circumstances, 
whether the marshal’s men could -have effectively 
arrested the ship when she was in Barry Roads.

But assuming that the marshal’s men could have 
effectively arrested the ship while lying in Barry 
Roads, then I  think the plaintiffs have still satisfied 
me that, notwithstanding that fact, there was no 
reasonable opportunity of arresting the vessel.

Therefore I  think I  was right when I  granted the 
first application, and I  adhere to that decision and 
dismiss the defendants’ motion.

I  should add that it is not irrelevant that the 
owners of the Lord  D if fe r in  were in Canada and 
the managers in New York.

[The costs of the motion were made costs in the 
cause.]

Solicitors for the plaintiffs, Downing, Handcock, 
M iddleton, and Lewis.

Solicitors for the defendants, IF. A . C rum p  and 
Son.

Suiiicial Committee of tfje ̂ rtbg Council.

J u ly  15, 16, and 22, 1920.
(Present: The Right Hons. Lords H a l d a n e , Ca v e , 

D u n e d in , A t k in s o n , and D u f f , J.)
Pa q u e t  a n d  a n o t h e r  v . Co r po r atio n  o f P ilo ts  for

AND BELOW THE HARBOUR OF QUEBEC ; A t TORNEY-
Ge n e r a l  fo r  Ca n a d a , I n t e r v e n e r , (a)

ON APPEAL FROM THE COURT OF KING’S BENCH FOR 
THE PROVINCE OF QUEBEC.

Canada— Quebec H arbour— Corporation o f p ilo ts— 
Legislative au tho rity— B rit is h  N orth  A m erica A c t 
1867 (30 if: 31 Viet. c. 3), s-s. 91-92 —  Canada 
S h ipp ing  A c t (Revised Statutes o f  Canada 1906, 
s. 123—4 <f- 5 Geo. 5, c. 48, ss. 1, 2, 3 (Stat. o f 
Can.).

The respondent corporation, which consists o f licensed 
p ilo ts  o f the H arbour o f Quebec and below, sued the 
f ir s t  appellant, a p ilo t  and a member o f the corpora
tion, to recover a sum earned by h im  fo r  services o f a 
p ilo t o f the harbour du ring  the season o f navigation  
o f 1917. The defendant pleaded that under 4 5
Geo. 5, c. 48 (Stat. o f Can,), he ivas entitled to 
re ta in  fo r  his own use and benefit the amount o f his 
earnings over and above such sum as m ight be 
required fo r  the p ilo ts ’ pension fu n d .

H eld , that the power conferred on the corporation by 
23 Viet. c. 123 (Stat. o f Can.), to demand p ilo t  
dues and to ca ll on p ilo ts  to hand over the ir 
earnings as received was extinguished by 4 <f; 5 
Geo. 5, c. 48, ss. 1, 2, .3 (Stat. o f Can.). The  
D om in ion  Legislature had power under the B r it is h  
N o rth  Am erica A c t 1867, s. 91, Head 10 (N av iga 
tion  and S h ipp ing ), to enact laws w ith  regard to 
pilotage, although they trenched upon the property  
and c iv il rights in  a province. On the question 
whether the corporation was s t i l l  entitled to demand 
fro m  a p ilo t a contribution to the p ilo ts ’ pension 
fu n d  the ir Lordsh ips expressed no opin ion.

(a) Reported by W . E. R e id , E*q., Barrister-at-Law.
P
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Judgment o f the Court o f K in g 's  Bench, reported
Q. Rep. 27 K . B . 409, reversed.

A p p e a l  b y  special leave from a judgment of the 
King’s Bench for Quebec dated the 3rd April 1918, 
reversing a judgment of the Superior Court dated 
the 2nd Nov. 1917.

The action was brought by the respondent cor
poration against the first appellant, since deceased, 
in the Superior Court to recover the amount earned 
by him for pilotage servioes during the season of 
navigation of 1917. The defendant pleaded that 
under the Dominion statute 4 & 5 Geo. 5, c. 48, he 
was entitled to retain for his own use and benefit 
the amount of his earnings over and above such 
sum as might be required for the pilots’ pension 
fund.

The action was tried before Dorion, J., who gave 
judgment for the defendants. On appeal the Court 
of King’s Bench (Archambeault, C. J., and Lavergne, 
Carroll, and Pelletier, JJ., Cross, J. dissenting) 
reversed the decision and gave judgment for the 
present respondents.

By the Order in Council granting special leave to 
appeal, the Attorney-General for Canada was given 
leave to intervene as the appeal raised questions in 
which the Dominion Government had a direct 
interest.

Newcombe, K.C., M eredith, K.C., and Theobald 
M athew  for the appellants and intervener.

Macmaster, K.C. and Hon. 8 . O. H enn CoUins for 
the respondents.

The considered opinion of their Lordships was 
delivered by

Lord H a l d a n e .—In this case the Attorney- 
General for the Dominion of Canada has been made 
a co-appellant, as the appeal raises questions in 
which the. Dominion Government has a direct 
interest.

In  1917 the respondent corporation brought the 
action out of which the appeal arises, in the Superior 
Court of the Province of Quebec, against a pilot 
named Paquet, who was one o he members of the 
corporation, to recover a sum of about $532, being 
the amount earned by him for services as a pilot of 
the Harbour of Quebec. In  the court of first 
instance, Dorion, J. decided for the defendant, but 
on appeal to the Court of King’s Bench for the 
Province this decision was reversed by a majority 
of the learned judges of that court, Cross, J. 
dissenting. Paquet died subsequently, and his 
personal representative is the first appellant.

The plaintiff corporation consists of the licensed 
pilots of the Harbour of Quebec and below. In  1860 
they had been incorporated by a statute of the then 
Province of Canada. Under that statute the 
pilots had to hand over their earnings to the 
corporation, and out of the fund so constituted the 
former were paid by the latter, who were to 
distribute the surplus among the pilots.

After the quasi-federal distribution of legislative 
powers which was effected by the British North 
America Act in 1867, it is clear that the power to' 
pass laws regulating the pilotage system of the 
harbour was given exclusively to the Dominion 
Parliament. Navigation and shipping form the 
tenth class of the subjects enumerated as exclu
sively belonging to the Dominion in sect. 91 of the 
Act, and the second class in the section, the regula
tion of trade and commerce, is concerned with some 
aspects at least of the same subject. Whether the 
words trade and commerce, if these alone had been

[P.C-

enumerated subjects, would have been sufficient 
to exclude the Provincial Legislature from dealing 
with pilotage, it is not necessary to consider, 
bceause, in their Lordships’ opinion, the introduc
tion into sect. 91 of the words “ navigation and 
shipping ’ ’ puts the matter beyond question. It  
is, of course, true that the class of subjects desig
nated as “ property and civil rights ” in sect. 92 
and there given exclusively to the Province would 
be trenched on if that section were to be interpreted 
by itself. But the language of sect. 92 has to bo 
read along with that of sect. 91, and the generality 
of the wording of sect. 92 has to be interpreted as 
restricted by the specific language of sect. 91, in 
accordance with the well-established principle that 
subjects which in one aspect may come under 
sect. 92 may in another aspect that- is made 
dominant be brought within sect. 91. That this 
principle applies in the case before their Lordships 
they entertain no doubt, and it was, therefore, in 
their opinion, for the Dominion and not for the 
Provincial legislature to deal exclusively with the 
subject of pilotage after confederation, notwith
standing that the civil rights and the property of 
the Corporation of Pilots of Quebec Harbour might 
incidentally, if unavoidably, be seriously affected.

The Dominion Parliament, after confederation, 
passed what is now c. 113 of the Revised Statutes 
of Canada 1906, the Canada Shipping Act. Part 6 
of that Act dealt with pilotage. By sect. 411 the 
pilotage district of Quebec is defined, and by 
sect. 413 the Dominion Minister of Marine and 
Fisheries is to be the pilotage authority, in whom all 
the powers of the Harbour Commissioners of Quebec 
are vested. By subsequent sections the Minister 
was given powers to regulate the qualifications of 
pilots, the management and maintenance of their 
boats and the distribution of their earnings, the 
performance of their duties, and, subject to the 
limitation referred to in the case of the Queb.ec 
District, the mode and amount of remunerating the 
pilots, and the establishment of superannuation 
funds ; but the alteration of the rates for pilotage 
in the Quebec District and of the administration or 
distribution of their earnings was excluded from 
the power of the Minister by sect. 434. For some 
purposes, other than those specifically conferred on 
the Minister, the respondent corporation retained 
powers, and among them were rights in certain 
cases to demand from the masters of ships pilotage 
dues. Out of the sums thus received the treasurer 
of the respondent corporation was to set aside 
7 per cent, for a pilot fund, and the corporation was 
to account to the Minister for the administration of 
this fund, which was due to be employed for super
annuation purposes.

It  is however, in their Lordships’ view unneces
sary to determine precisely what powers remained 
to the respondent corporation after the passing of 
the Canada Shipping Act, for in 1914 another 
statute amending it was passed by the Dominion 
Parliament, and this statute applies in the case 
before them. It  provides by sect. 1 that the 
Minister, subject to the provisions of the general 
Canada Shipping Act, is to have charge of the 
control and management of the pilots and their 
boats for the pilotage district of Quebec, and of all 
questions respecting pilotage arising in connection 
with such district, and of the collection of pilotage 
dues in respect of such district; and that all powers 
vested in the Corporation of Pilots of Quebec under 
Part 6 of the Canada Shipping Act are transferred
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to and vested in the Minister. By sect. 2 all powers 
°f the Corporation of Pilots with respect to the 
management and control of pilots and their duties, 
the collection of pilotage dues and the management 
and control of pilotage, were thereby repealed. By 
sect. 3 nothing in the Act was to be deemed to 
affect any power possessed by the corporation in 
connection with the management and disposal of 
Ihe pilot pension fund, but such power was to be 
exercised under the supervision of the Minister as 
theretofore.

Jn their Lordships’ opinion it is plain that what
ever powers to demand dues, or to call on a pilot to 
hand over his earnings as received, may have 
survived to the respondent corporation after the 
passing of the general Canada Shipping Act, are 
now extinguished by the first and second sections 
°f the Act of 1914. What right the corporation 
may have had as between itself and the original 
defendant Paquet to demand from him a con
tribution to the superannuation fund is not a 
question which is before their Lordships. I t  is 
enough for them to saythat they are unable to take 
¡he view of the majority of the learned judges in 
fhe Court of King’s Bench, that there is no repeal 
of the title of the respondent corporation to receive 
the pilotage dues which a pilot may now earn. 
Ihe result of the Act of 1914 is to get rid altogether 

old title of the corporation, and to enable the 
Minister to direct that the payment shall be made 
to the pilot employed and no one else.

Ihey will, therefore, humbly advise His Majesty 
that the judgment of the Court of King’s Bench, 
which was in favour of the corporation as plaintiffs, 
should be reversed and that of Dorion, J., dismissing 
_ 0 action with costs, should be restored. The 
aPpellant Paquet will have his costs here, in so far 

tic has incurred costs, and in the Court of King’s 
flench. The Attorney-General for Canada, in 
accordance with the usual practice, will receive no 
SeParate costs.

Solicitors for appellants and intervener, Charles 
Bussell and Co.

Solicitors for the respondents, Stephenson. 
Harwood, and Co.

Supreme €mxi oi
-----+-----

h ig h  c o u r t  o f  j u s t ic e .

KING’S BENCH DIVISION.
Thursday, June  22, 1920.
(Before M cCa r d ie , J.)

'j I'Ea m s h ip  M a g n h il d  (Ow n er s  o f) v . M cI n t y r e
B ro th er s  a n d  Co. (a)

Charter-party — Cesser o f h ire du ring  grounding  
° f  sh ip  and consequent, repairs— Construction o f 
words “ or other accident preventing the working  
° f  the steamer ”—Ejusdem generis rule.

•4 charter-party contained a clause p rov id ing  “ that 
ln  the event o f loss o f tim e fro m  deficiency o f men, 
°T owners’ stores, breakdown o f machinery, or 
damage to hu ll, or other accident preventing the 
w orking o f the steamer and lasting more than

00  Reported by R . F . B la k is t o N, E eq., B arris te r &t-
L a w .

tw enty-four consecutive hours, the h ire  shall cease 
f ro m  the commencement o f such loss o f lim e  u n til 
she be again in  an efficient state to resume her 
service; but should the steamer be driven in to  
po rt or to anchorage by stress o f  weather, or fro m  
any accident to ihe cargo, or in  the event o f the 
steamer trad ing  to shallow harbours, rivers, or 
ports where there arc bars causing detention to 
the steamer through grounding or otherwise, lim e  
so lost and expenses incurred (other than repa irs) 
shall be fo r  charterers' account.”  The steamer 
fo rm in g  the subject o f the award was chartered 
in  Aug. 1916 to load at Sunderland and to discharge 
at a French port. The steamer was ordered by 
the French Government to discharge at M arans, 
which was a safe p o rt w ith in  the meaning o f the 
charter-party. She arrived at M arans lioculs at 
6 p .m . on the 16th  Oct. 1916, and went aground 
on soft clay, while going up  the river. She remained  
aground t i l l  1 p .m . on the 24th  Oct., and was 
damaged in  consequence, The work o f repa iring  
began on the 8th  N o v . and lusted fo r  some 
tim e. The harbour contained no bar which 
would cause detention through grounding or 
otherwise. The a rb itra to r awarded that hire  
ceased (a) as fro m  6 p .m . on the 16th  Oct. 
1916 t i l l  1 p .m . on the 24th  Oct, 1916 and
(b) d u ring  the tim e  occupied while the damage 
to the steamer consequent upon such grounding  
was being repaired.

Held, that ihe ejusdem generis ru le  d id  not app ly  
so as to restrict ihe meaning o f the words, “ or 
other accident pyreventing the w orking o f the 
steamer,”  in  the clause in  question, there being 
no common or dom ina ting  feature in  the 
specific words contained in  such clause, and 
that therefore the award o f the a rb itra to r must be 
upheld.

A c tio n  on  the aw ard o f an um p ire  sta ted  in  a 
special case fo r  the  op in ion  o f the  court.

The steamship M ag n h ild  was chartered under the 
terms of a charter-party dated the 7 th Aug. 1916, 
which contained the following clauses, amongst 
others:

Clause 1. The said owners agree to let, and the said 
charterers agree to hire, the said steamer for the term 
of six calendar months fifteen days more or less from 
the time . . . the said steamer is delivered and
placed at the disposal of the charterers . . .  to 
be employed in lawful trades . . . between good
and safe ports or places within the following limits ; 
United Kingdom, Continent Calais/Sicily limits where 
she can always safely lie afloat or safe aground as 
charterers or their agents shall direct.

Clause 5. That vhe said charterers shall pay as hire 
for the said steamer 3400f. per calendar month com
mencing from the time the steamer is placed at the 
disposal of charterers . . .  in cash without dis
count monthly in advance.

Clause 12. That in the event of loss of time from 
deficiency of men or owners' stores, breakdown of 
machinery, or damage to hull or other accident pre
venting the working of the steamer and lasting more 
than twenty-four consecutive hours, the hire shall 
cease from the commencement of such loss of time until 
she be again in an efficient state to resume her service ; 
but should the steamer be driven into port, or to 
anchorage by stress of weather, or from any accident 
to the cargo, or in the event of the steamer trading to 
shallow harbours, rivers or ports where there are bars 
causing detention to the steamer through grounding or 
otherwise, time so lost and expenses incurred (other 
than repairs) shall be for charterers’ account.
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The following facts were found by the 
umpire:

(а) That the charterers fixed the steamer to 
load at Sunderland and to discharge at La Rochelle, 
La Pallice, Rochefort, or Tournay Charante.

(б) That by the instructions of the French 
Government the steamer was directed to proceed 
to the lie d’Aix for orders, whence she was 
ordered by the French Government to discharge at 
Marans.

(c) That the steamer arrived at Marans Roads 
at 6 p.m. on the 16th Oct. 1916, and that she got 
aground on soft clay while proceeding up the river 
at a little bend between two buoys and remained 
so aground till 1 p.m. on the 24th Oct. 1916.

(d) That there was no bar in the river harbour 
or port which caused detention through grounding 
or otherwise.

(e) That Marans was a safe port within the 
meaning of the charter-party.

I t  was contended on behalf of the owners that upon 
the true construction of clause 12 of the charter- 
party the charterers were not entitled to a cesser 
of hire for the time lost (a) owing to the grounding 
of the vessel in the river as aforesaid, and (6) while 
repairing the damage to the vessel consequent 
upon such grounding. Subject to the opinion of 
the court the umpire awarded and determined that 
hire ceased (a) as from 6 p.m. on the 16th Oct. 
1916 till 1 p.m. on the 24th Oct. 1916, while the 
steamer was aground as aforesaid, and (b) during 
the time occupied while the damage done to the 
steamer consequent upon such grounding was 
being repaired.

Leek, K.C. and A . Jo w itt for the owners.—The 
main question in the case turns upon the construc
tion of certain words in clause 12 of the charter- 
party, which is referred to in the special case. 
That clause runs as follows: “ That in the event 
of loss of time from deficiency of men or owners’ 
stores, breakdown of machinery, or damage to 
hull or other accident preventing the working of the 
steamer, and lasting more than twenty-four con
secutive hours, the hire shall cease from the 
commencement of such loss of time until she be 
again in an efficient state to resume her service; 
but should the steamer be driven into port or to 
anchorage by stress of weather, or from any accident 
to the cargo, or in the event of the steamer trading 
to shallow harbours, rivers, or ports where there are 
bars causing detention to the steamer through 
grounding or otherwise, time so lost, and expenses 
incurred (other than repairs) shall be for charterer’s 
account.” I t  is submitted that the words “ or 
other accident . . must mean something
which rendered the steamer inefficient and that 
the operation of the clause, so far as those words 
are concerned, was confined to matters ejusdem  
generis with the words immediately preceding. 
The rule as to the construction of words ejusdem. 
generis is laid down in the case of Fenw ick  v. 
Schmaltz (18 L. T. Rep. 27 ; L. Rep. 3 C. P. 313). 
The words in the present case refer to the inefficiency 
of the steamer and mean something in the nature 
of a breakdown. The accident referred to must 
be one affecting the steamer and lasting in effect. 
I t  would be different if the words were “ any other 
accident whatsoever ” :

M ud ie  v. S tr ic t, 11 Asp. Mar. Law Cas. 235;
100 L. T. Rep. 701.

The second part of clause 12 was inserted for the 
protection of the shipowners :

S cM lizzi v. D e rry  and others, 4 E. & B. 873 ;
Carlton Steamship Com pany v. Castle M a i l  

Packets Company, 8 Asp. Mar. Law Cas. 
325, 402 ; 78 L. T. Rep. 661 ; (1898) A. C. 
486.

The effect of the latter part of clause 12 is to put 
the burden of delay arising from any deficiency of 
water on the charterers. The general purpose of 
the clause was to put the responsibility for the 
inefficiency of the ship on the ship owner, but 
any result which followed from the ship being 
ordered to shallow waters was a risk which attached 
to the charterers. Taking ground is not a 
“ stranding ” under the law of marine insurance, 
nor does it come within the words “ or other 
accident” in clause 12 of the present charter-party. 
The charter-party expressly contemplated that the 
steamer might be used in shallow waters. On the 
facts found by the umpire there is nothing which 
brings the charterers within.the first part of clause 12 
of the charter-party, and the alternative award in 
favour of the owners is correct.

S tuart Bevan, K.C. and Claughton Scott for the 
charterers.—The two questions involved in the 
case are the application of the ejusdem generis 
rule and the effect of the second part of clause 12 
of the charter-party. The question for the 
charterers is whether they have brought themselves 
within the terms of the first part of clause 12. 
The point of law raised is the application of the 
ejusdem generis rule to the words “ or other accident 
preventing the working of the steamer.” The court 
should consider the whole of clause 12. I t  is not 
open to the court to take a limited view of the 
latter part of the clause by reference to the earlier
part: .

Jersey (E a r l of) v. Neath Poor La w  Guardians, 
22 Q. B. Div. 555.

There are four specified events; deficiency of men, 
deficiency of owners’ stores, breakdown of machinery 
or damage to hull. Where is the genus to be 
found in these events expressly mentioned ? 
Reference may bo made to a passage in Scrutton on 
Charter-parties, 9th edit., p. 222, and to the case 
of Fenw ick  v. Schmaltz (sup.). With regard to 
the latter part of clause 12, I  may refer to Smailes 
and Sons v. Evans and Reid (116 L. T. Rep. 595;
(1917) 2 K. B. 54). I t  has never been suggested 
that damage did not include grounding. A con
tention not raised before an arbitrator cannot be 
put forward in saying that such and such facts 
have not been found by the arbitrator. The onus 
of proof lies on the owners to prove that the events 
which happened came within the latter part of 
clause 12 and disentitled the charterers to the 
protection of the first part. “ Grounding” is 
included in the words “ or other accident, and 
comes within the first part of the clause. The 
word “ accident ” must be taken generally and a 
wide and not narrow meaning must be given to 
clause 12. The words “ where there are bars ” 
relate to harbours, rivers, and ports, a “ bar ” being 
a natural obstruction and commonly found in such 
localities.

Leek, K.C. in reply.
M cCa r d ie , J. read the following judgment:— 

This award in the form of a special case involves 
the construction of a charter-party between the
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owners of the steamship M a g n U ld  and Messrs. 
McIntyre Brothers and Co.

The charter-party is dated the 7th Aug. 1916. 
I t  is in the form known as the Baltic and White 
Sea Conference Uniform Time Charter 1912 for 
European Trade (as revised at Berlin in 1912). 
[His Lordship read the material clauses of the 
charter-party.]

The facts, as found by the arbitrator, can be 
briefly stated. The steamer loaded at Sunderland 
and was fixed by the charterers to discharge at 
Ea Rochelle. La Pallice, Rochefort, or Tournay 
Charante in France. By the direction of the French 
Government the steamer was ordered to proceed 
to the lie d’ Aix for orders. She was then ordered 
by the French Government to discharge at Marans. 
She arrived at Marans Roads at 6 p.m. on the 
16th Oct. 1916, and she got aground on soft clay 
while proceeding up the river at a little bend 
between two buoys. She remained so aground till 
1 p.m. on the 24th Oct. 1916. She then got off. 
She was damaged by the occurrence. Repairs 
commenced on or about the 8th Nov., and they 
occupied a substantial time. Marans was a safe 
port within the meaning of the charter-party. 
There was no bar in the harbour, river or port, 
Which caused detention through the grounding or 
otherwise. The arbitrator awarded that hire 
ceased (a) as from 6 p.m. on the 16th Oct. 1916, 
till 1 p.m. on the 24th Oct. 1916, and (6) during the 
time occupied while the damage to the steamer, 
consequent upon such grounding, was being 
repaired. The contention of the owners was that 
on the true meaning of the charter-party the 
charterers were not entitled to a cesser of hire 
tor the time lost owing to the grounding of the 
vessel in the river as aforesaid, while the resultant 
damage to the vessel was being repaired.

This contention raises a difficult question as to 
Whether or not the ejusdem generis rule does, or 
does not, apply to the words “ or other accident 
preventing the working of the steamer.”

Before the hearing of this case I  had often felt 
a ■ difficulty in stating, and an equal difficulty in 
applying, this rule. After hearing the able argu
ments here of Mr. Leek and Mr. Stuart Bevan, 
and reading many decisions, I  realise still more 
acutely the difficulties which surround the real 
meaning and the juristic operation of the ̂ ejusdem 
generis doctrine. If  I  regard this case as it would 
be looked at by the ordinary layman of business 
experience and intelligence, I  should have no real 
doubt that the words “ or other accident preventing 
the working of the steamer ” covered the facts 
°f the present case. I t  is, I  conceive, clear that 
there was an accident; and, indeed, if the for
tuitous, unexpected and injurious event which here 
took place was not an accident, I  know not what 
mi accident can be. That the accident prevented 
the working of the steamer seems equally clear. 
P riin a  fac ie , therefore, the award of the arbitrator 
>s right. But Mr. Leek has rested his argument 
upon the contention that the ejusdem generis rule 
aPplies to the words in question, and that they 
must be read subject to and limited by the preceding 
Words of clause 12. Hence, I  feel it may be useful 
!o examine concisely the ejusdem generis doctrine 
and to refer to the more relevant decisions. I t  is 
mi unfortunate circumstance that so important 
a matter of law should be surrounded with so 
large a measure of obscurity. The dangers of the 
rule have been indicated by high authority. Thus

Fry, L.J. said in the E a r l o f Jersey's case (22 
Q. B. Div. 655, p. 566) (where the document 
was a deed of conveyance reserving minerals):
“ The so-called doctrine of ejusdem generis, which 
I  think has often been urged for the sake of giving, 
not the true effect to the contracts of parties, 
but a narrower effect than they were intended to 
have.” These words of Fry, L.J. were cited, 
with approval, by Lord Loreburn, L.C., in Larsen  
v. Sylvester (11 Asp. Mar. Law Cas. 78; (1908) 
A. C. 295, p. 296) (a charter-party case), when 
pointing out the danger of loosely applying the 
ejusdem generis rule. In  the same case (p. 297) 
Lord Ashbourne says that the above cited 
words of Fry, L.J. were “ wise and reasonable 
words.’ ’ Yet in this very case of Larsen  v. Sylvester 
(sup.) I  find that Lord Robertson says at p. 297 :
“ I  hope nothing will be deduced from our decision 
to-day which shakes the soundness of what is 
called the ejusdem generis rule of construction, 
because it seems to me that both in law and also 
as matter of literary criticism it is perfectly sound, 
and in the report of this decision in 13 Com. Cas., 
p. 333 (though this does not appear in the Law 
Reports), Lord Loreburn seems to have said at 
the end of the opinions : “ I  only desire to say that 
I  agree with what my noble and learned friend 
Lord Robertson has said as regards the well- 
established rule of ejusdem generis.”

Equally significant are the words of Rigby, L.J. 
in Anderson v. Anderson (72 L. T. Rep. 313; (1895)
1 Q. B. 749, p. 755) (a post-nuptial settlement case). 
He there stated : “ The doctrine known as that of 
ejusdem generis has, I  think, frequently led to wrong 
conclusions on the construction of instruments. 
But the rule exists, and it has been assiduously 
applied by the courts to statutes, commercial 
documents, and many other instruments. Ihe  
risk seems to be that the rule may develop in go 

a juristic fetish. . .
As to statutes, a large number of decisions are 

collected in Maxwell on Statutes, 5th edit., p.̂  537 
cl seq. That learned author at p. 538 says : But 
the general word which follows particular and 
specific words of the same nature as itself takes 
its meaning from them, and is presumed to be 
restricted to the same genus as those words ; or, 
in other words, as comprehending only things of 
the same kind as those designated by them ; unless, 
of course, there be something to show that a wider 
sense was intended.” At page 546 he says : Of 
course, the restricted meaning, which primarily 
attaches to the general word in such circumstances, 
is rejected where there are adequate grounds cO 
show that it was not used in the limited order of 
ideas to which its predecessors belong. At 
page 549 he says: “ The general principle in 
question applies only where the specific wonls are 
all of the same nature. Where they are of different 
genera, the meaning of the general words r̂emams 
unaffected by its connection with them. ihese 
passages illustrate the complexity of the rule.

I t  is interesting to contrast the presumption 
of restriction apparently indicated by Maxwell 
with the following words from Attorney-General o f 
O ntario  v. M ercer (49 L. T. Rep. 312 ; 8 App. Cas. 
767, p. 778 (per Lord Selborne) (a case on the 
construction of the British North America Act 
1867): “ It  is a sound maxim of law that every 
vvord ought, p rh n a  fac ie , to be construed in its 

j primary and natural sense, unless a secondary 
or more limited sense is required by the subject
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of the context.” At the root of many cases 
involving the applicability of the ejusdem generis 
rule there might well appear to be a question as to 
whether a presumption exists that general words 
aro p rirn a  fac ie  limited by preceding special words. 
This point was stated, but expressly left unsolved, 
by Hamilton, J. in his powerful judgment in 
Thorm an  v. Dowgate Steamship Com pany (11 
Asp. Mar. Law Oas. 481 ; 102 L. T. Rep. 242;
(1910) 1 K. B. 410, p. 420), a charter-party case. 
He there said that discussion has arisen “ as 
to whether the presumption of law is that 
general words are general until they can be 
shown to be particular, or whether general words 
are ejusdem generis with the particular words until 
they can bo shown to be general without any 
limitations. I  do not think it is now necessary,” 
he adds, “ to embark on that discussion.”

If  any real presumption exists one way or the 
other it might substantially affect the interpretation 
of many documents. Nowhere, perhaps, has it 
been definitely and authoritatively k id  down that 
any presumption exists. I t  is difficult to see how it 
could satisfactorily exist. For a fundamental rule 
of construction is that every part of a document 
must be fully considered before any portion of such 
document be interpreted. If  so, it results that 
general words which are sequent to specific words 
cannot well be the subject of any presumption at all, 
inasmuch as they cannot be considered separately 
from the preceding words without violating the 
fundamental rule. In  B arton  v. F itzgera ld  (15 East, 
530, at p. 541), Lord Ellenborough said (in the case 
of a lease under seal): “ It  is a true rule of construc
tion that the sense and meaning of the parties in 
any particular part of an instrument may bo 
collected ez .mtecedentibus et consequentibus; every 
part of it may be brought into action in order to 
collect from the whole one uniform and consistent 
sense, if that may be done.” And in H ayne  v. 
Cum mings (16 C. B. (N. S.) 421, at p. 427), Byles, J. 
said (in the case of an agreement for a lease): “ I  
apprehend it is a sovereign rule in the construction 
of all written documents to give effect to the inten
tion of the parties as expressed in the instrument 
itself, and to give effect, if possible, to every word, 
or, at all events, to every provision.” If  there is 
any presumption that the rule applied whenever 
general words followed special words, then an added 
point would be given to the remarks of 
Lindley, M.R. in Re Stockport In d u s tr ia l Schools 
(79 L. T. Rep. 507 ; (1898) 2 Ch. 687), where he 
said, at p. 696 : “ I  am quite aware that there 
have been cases such as Anderson v. Anderson (sup.) 
(to which I  drew attention during the argument) 
where the court has protested against pushing the 
doctrine of ejusdem generis too far. I t  is very often 
pushed too far.”

That any such general presumption exists seems, 
however, to be contrary to the view of Lord Esher 
in Anderson v. Anderson (sup.), where he said : “ I  
entirely adopt the canon of construction which 
was laid down by Sir Knight Bruce, V.C., in 
B arke r v. M archan t (1 Y. & C. Ch. 290),and I  reject 
the supposed rule that general words are, p r im d  
fac ie , to be taken in a restricted sense.” But 
although there may be no general presumption 
applicable to documents so various as statutes 
deeds, wills, or commercial contracts, yet it is 
impossible to overlook the fact that the ejusdem 
generis rule has been so frequently and firmly 
applied to such contracts as charter-parties, bill of

lading, and policies of marine insurance, that 
undoubtedly both lawyers and commercial men 
habitually incline to the view that general words 
in such contracts are, in the majority of cases, 
normally to be restricted by preceding specific 
words. This is consistent with the observation of 
Bowen, L.J. in the B a r i o f  Jersey's case (sup.), 
where he states that the ejusdem generis rule “ is, 
after all, but a working canon to enable us to arrive 
at the meaning of the particular document.” So, 
too, the judgment of Hamilton, J. in Thorm an  v. 
Dowgate Steamship Com pany (sup.), says: “ The 
ejusdem generis rule is a canon of construction only. 
The object of it is to find the intention of the parties. 
The instrument, the nature of the transaction, 
and the language used, must all have due regard 
given to them, and, although it is a commonplace 
to observe it, I  think it is important to bear in 
mind, first of all, that this is a clause of a kind very 
familiar in ordinary contracts of carriage or con
tracts connected with the carriage of cargoes.” 
This observation explains the words of Lord 
Macnaghten in Steamship K nu ts fo rd  L im ite d  v. 
T illm a n n s  (11 Asp. Mar. Law Cas. 105; 99 L. T. 
Rep. 399; (1908) A. C. 406, at p. 409), where 
he said: “ I  think the rule of ejusdem generis 
applies as laid down in Thames and M ersey M a r in e  
Insurance  Com pany v. H a m ilto n  (6 Asp. Mar. 
Law Cas. 200 ; 57 L. T. Rep. 695 ; 12 App. Cas. 
484, at pp. 490 and 501), and I  prefer to take the 
rule on a point of that sort from a case which did 
deal with bill of lading and shipping documents 
rather than from cases that dealt with real 
property and settlements.”

Bearing these observations in mind, I  next ask : 
What is this ejusdem generis rule ? The matter 
was cautiously put by Lord Halsbury in the 
Thames and M ersey M a r in e  case (sup.) at p. 490, 
where he said : “ Two rules of construction now 
firmly established as part of our law may be con
sidered as limiting those words. One is that words, 
however general, may be limited with respect to the 
subject matter in relation to which they are used. 
The other is that general words may be restricted 
to the same genus as the specific words that precede 
them.” Now this statement seems to prevent the 
application of the rule unless a genus can be found. 
Such view is fully agreeable to the opinion expressed 
by the Court of Appeal in Steamship K n u ts fo rd  
L im ite d  v. T illm a n n s  (99 L. T. Rep. 399 ; (1908) 
2 K. B. 385). At p. 395 Vaughan Williams, 
L.J. says: “ If  a common genus is not to 
be found the necessary consequence would be 
that the words ‘ or any other cause ’ could not 
be limited by the doctrine of ejusdem generis." 
At p. 403 Farwell, j L.J. said : “ Unless you 
can find a category there is no room for the 
application of the ejusdem generis doctrine. At 
p. 409 Kennedy, L.J. said ; “ The genus must be 
first found, and then you must find whether the 
words that follow. are applicable to the species 
enumerated belonging to the one genus.”  So too in 
Larsen v. Sylvester (sup.) at p. 296, Lord Loreburn 
said: “ These words follow certain particular 
specified hindrances which it is impossible to put 
into one and the same genus." What, then, is a 
genus ? I  confess that I  find great difficulty in 
answering the question. How the language of 
natural history came to be applied to the construc
tion of commercial documents or statutes, wills 
and deeds, I  know not. The phrases of science 
rleal with precise things. The phrases of law deal
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with matter of infinite ambiguity and cross division. 
Hence it was well said by Hamilton, J. in Thorm an’s 
case {sup.), at p. 422, th a t: “ I t  is not necessary 
that either genus or d iffe ren tia  should be of extreme 
scientific precision.” But the rule of ejusdem 
generis cannot be applied at all unless there be 
some broad test for the ascertainment of genus.
So far as I  can see the only test seems to be whether 
the specified things which precede the general 
words can be placed under some common category. 
Hy this I  understand that the specified things 
Must possess some common and dominant feature. 
Thus in Fenw ick  v. Schmalz (L. Rep. 3 C. P. 313), 
the words were “ except in cases of riots, strikes, 
or any other accidents beyond his control.” The 
court apparently thought that the words “ other 
accidents ” meant accidents ejusdem generis with 
Hots and strikes, in which human instrumentality 
was concerned. So, too, in Richardsons' ease (Re 
Richardsons and Samuel and Co.. 8 Asp. Mar. LawCas 
330; 77 L. T. Rep. 479; (1898) 1 Q. B:261) (a charter- 
party case), the charter-party excepted, amongst 
other things, “ strikes, lock-outs, accidents to 
railway,” and also “ other causes beyond charterers’ 
control.” The Court of Appeal held that the 
ejusdem generis rule applied. A. L. Smith, L.J., 
said : “ Of course, there must be some limitation 
Put upon these words (that is the general words)
• • • In  my opinion, this clause must be read
as covering exceptions ejusdem generis with those 
that precede it, that is, matters that deal with 
the impossibility of getting the oil to the port 
and into the ship.” Thus the court found that 
the specific words in question fell under a common 
category.

Speaking broadly, the judges in the past seem 
to have been somewhat acute to find, if reasonably 
possible, a common category in charter-parties, 
hill of lading, and policies of insurance. This 
seems evident from the decisions such as M ud ie  
v. S trick (sup.) and Thorm an ’s case (sup.). Several 
authorities are collected in the luminous work 
°n charter-parties by Scrutton, L.J., 9th edit., 
Pp. 221-222. I  need only add that if the particular 
words exhaust a whole genus, the general words 
Must refer to a larger genus : (see per Willes, J. 
in Fenw ick v. Schmalz, sup.), Butevenif a common 
category be found, there still arises a question as 
to the operation of the ejusdem generis rule. Must 
the particular facts in question be similar to the 
one or other of the specified things before they can 
he allowed to fall within the general words, or will 
it suffice if they fall within the genus ? Even on this 
Point there seems much doubt. In  the Thames and  
Mersey case (sup.), atp. 501, Lord Macnaghten said, 
when speaking of general words in a policy of marne 
insurance : “ Ever since the case of C ullen  v. B u tle r  
(3 M. & S. 461), when they first became the subject 
°f judicial construction, they have always been held 
°r assumed to be restricted to cases ‘ akin to ’ 
0r ‘ resembling ’ or ‘ of the same kind as ’ those 
specially mentioned.” In  an earlier passage, 
however, he had said that “ their office is to cover 
m terms whatever may be within the spirit of the 
cases previously enumerated.” In  Thorm an ’s 
case (sup.), at p. 417, Hamilton, J. said: “ The 
Mere consideration that so many matters have
>een carefully enumerated (quite superfluously so, 

unless some restriction is placed upon the subsequent 
words ‘ any other cause beyond my control ’) 
Would lead one to construe that clause according 
to the ejusdem generis rule, and to say that it was

intended by the parties that the time should not 
count only if the various matters specifically 
enumerated, or any other cause, similar to them 
and beyond the charterer’s control, interfered with 
the loading.”

Yet Scrutton, L.J. points out in his work on 
Charter-parties (p. 222) as follows : “ It  must be 
remembered that the question is whether a par
ticular thing is within the genus that Comprises the 
specified things. I t  is not a question (though the 
point is often so put in argument) whether the 
particular thing is like one or other of the specified 
things. The more diverse the specified things the 
wider must be the genus that is to include them ; 
and by reason of the diversity of the specified 
things the genus that includes them may include 
something that is not like any one of the specified 
things.” This, I  most respectfully think, is a most 
cogent, useful, and accurate statement. I  need 
only add that the comparative ease with which 
the ejusdem generis rule can be prevented from 
applying is shown by Larsen v. Sylvester (sup.), 
where the words “ of what kind so ever ” were held 
sufficient for that purpose. Now, in directing the 
above observations to the present case I  do not 
overlook the fact that unless the charterers can 
bring themselves within the first part of clause 12, 
hire continued to be payable throughout the 
chartered period : (see Scrutton on Charter-parties, 
9th edit., art. 146, and notes).

Upon the best consideration I  can give to this 
case, I  come to the view that the ejusdem generis 
rule does not here apply. I  cannot create a genus 
(whether scientific or other) out of the specific 
words. I  see no common or dominating feature 
of such words. Default of the owners cannot, 
of course, be such a feature, for the matters men
tioned in the specific words could arise either with 
or without such default. Unseaworthiness, whether 
due to owners’ default or not, cannot be a common 
or dominating feature inasmuch as damage to hull 
might supervene, although the ship was perfectly 
seaworthy. Human agency cannot be a common 
or dominating feature, for damage to hull might 
arise through tempest or the like as well as through 
accident caused by human fault. If, then, there 
be no such common or dominating feature, the 
ejusdem generis rule cannot apply. Even if a genus 
could be found, it would, I  think, bo so wide 
(having regard to the totality of words) as to allow 
the present facts to fall within the general words. 
Those words are, moreover, “ or other accident, 
&c.,” which appear to suggest that the precedent 
genus (if any) was intended to cover cases of 
accidental occurrences to the ship which prevented 
her working for twenty-four hours or more. The 
latter part of clause 12, I  also think, seems to 
assume a wide meaning of the first part. Upon 
clause 12 as a whole, I  form the view that the 
parties intended that a suspension of hire should 
ensue under the circumstances here found by the 
arbitrator.

I  therefore uphold the award. The owner 
must pay the costs of the proceedings before me.

Solicitors: Botterell and Roche; W illia m  A .  
C rum p  and Son.
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PROBATE. DIVORCE, AND A D M IR A LTY  
D IVIS IO N .

A D M I R A L T Y  BUSINESS.
A p r i l 26 and M a y  3, 1920.

(Before H ill , J.)
T h e  D isp er s e r , (a)

L im ita tio n  o f l ia b il ity — Positicm o f  the parties— 
Reference— C la im  statute-barred— M erchant S h ip 
p in g  A c t 1894 (57 rf; 58 Viet. c. 60), ss. 503-504 
— M a rit im e  Conventions A c t 1911 (1 <(■ 2 Geo. 5, 
c. 57), s. 8.

I n  a reference fo llo w in g  a lim ita tio n  su it, in  which  
the decree was pronounced more than two years 
after the co llis ion  w hich gave rise to the su it had 
taken place, a c la im  was p roperly  file d , but the 
cla im ant had issued no w rit. Another c la im ant 
objected tha t the c la im  was statute-barred.

H eld , fo llo w in g  The Bellcairn (5 A sp. M a r. Law  
Cas. 503, 582 ; 53 L . T . Rep. 686 ; 10 Prob. D iv . 
161), that the cla im ants had against each other the 
same rights w hich they had against the lim it in g  
shipowner and the same rights w hich he had 
against them. One c la im ant was, therefore, entitled  
to object that the c la im  o f  another was statute- 
barred, but, i f  the objection was based on sect. 8 o f  
the M a r it im e  Conventions A c t 1911, i t  was open 
to the court to exercise the discretion vested in  i t  
by that A c t, and to a llow  a w r it  to issue. 

Observations on the exercise o f  th is discretion where 
a w r it  had been w ithheld because lim ita tio n  p ro 
ceedings were pending.

M o tio n  in  ob jec tion  to  th e  reg is tra r’s report.
The Maritime Conventions Act 1911 provides:
Sect. 8. No action shall be maintainable to enforce 

any claim or lien against a vessel or her owners in respect 
of any damage or loss to another vessel, her cargo or 
freight . . . caused by the fault of the former
vessel . . . unless proceedings therein are com
menced within two years from the date when the 
damage . . . was caused. . . . Provided that
any court having jurisdiction to deal with an action 
to which this section relates may, in accordance with 
the rules of court, extend any such period, to such 
extent and on such conditions as it thinks fit. . . .

The Merchant Shipping Act 1894, provides :
Sect. 504. When any liability is alleged to have 

been incurred by the owner of a British or foreign 
ship . . . and several claims are made or appre
hended in respect of that liability, then the owner 
may apply in England or Ireland to the High Court 
. . . and that court may determine the amount
of the owner’s liability, and may distribute that 
amount rateably among the several claimants, and may 
stay any proceedings pending in any other court in 
relation to the same matter, and may proceed in such 
manner and subject to such regulations as to making 
persons interested parties to the proceedings, and as 
to the exclusion of any claimants who do not come 
within a certain time, and as to requiring security 
from the owner, and as to payment of any costs, as the 
court thinks just.

The facts and contentions are fully set out in 
his Lordship’s judgment.

Balloch  for the owners of The M arshalls.
G. P . Langton  for the owners of the Caledonia. 
H i l l , J.—This case raises a question which is 

not altogether easy, a question as to the relation
( " )  R epo rted  b y  Sin c l a ir  J o hnsto n , E sq., B a rr is te r -a t-

IiftW .

between sect. 8 of the Maritime Conventions Act 
1911, and the effect of a decree in a limitation suit. 
The collision happened between the steamship 
Caledonia and the lighter The M arshalls, which 
was in tow of the steamship Disperser. The fault 
was in the Disperser. There was damage to The 
M arsha lls  and the Caledonia. The Disperser was 
owned by Mr. W. H. Loveridge. The M arshalls, 
as has been found by the Registrar, was under 
demise to a syndicate or partnership, of which 
Mr. Loveridge was a member. At the reference 
which took place, the Caledonia's claim was agreed 
at 10531. 6s. 5d. The registrar has found that the 
extent of the damage to The M arshalls, measured 
in money, after excluding Mr. Loveridge’s interest, 
was 3881. 8s. 2d, That brings the total claims to 
over 14001.

A limitation suit was brought by the owner of 
the Disperser, Mr. Loveridge, and he limited his 
liability to the sum of 11221. 2s. On the reference 
in the limitation proceedings, in consequence of the 
limitation decree, those who represented the 
Caledonia objected to any claim in respect of The 
M arshalls, on grounds which have been found 
against them by the registrar mainly in respect of 
the ownership of The M arshalls, and upon the 
question of whether the claimants were the demise 
charterers and whether the person interested was 
not really Mr. Loveridge.

These objections were overruled by the Registrar. 
But on behalf of the owners of the Caledonia, the 
objection was also taken that the claim was barred 
by sect. 8 of the Maritime Conventions Act 1911, 
and that objection the Registrar has found to be 
good.

The Registrar reports on that point as follows : 
“ In  cases of limitation of liability, only those 
who have, either commenced actions to recover 
damages or who are in a position to maintain 
actions at the time the decree for limitation is 
pronounced, are entitled to claim against the 
fund in court. The claimants here were not in 
such a position, and it would have been necessary 
for them to obtain an extension of the time fixed 
by the statute before any such action could have 
been maintained. The claim, therefore, must be 
disallowed.” I t  is upon that ruling that the present 
motion is made on behalf of those parties who 
succeeded on the other grounds in rfepect of the claim 
for damage to The M arshalls. The material dates 
are as follows : The collision was on the 31st Oct.
1916. The two years, therefore, would expire on 
the 31st Oct. 1918. The decree in the damago 
action of the Caledonia against the Disperser, 
pronouncing the Disperser alone to blame, was on 
the 27th March 1918. Messrs. Botterell and Roche 
were acting at that time as solicitors for the 
Disperser. They were also instructed in respect 
of the damage to The M arsha lls, and Messrs. 
Hearfield and Lambert, of Hull, were acting as 
solicitors for the Caledonia. On the 8th April 
1918, Messrs. Botterell and Roche, writing to 
Messrs. Hearfield and Lambert, said: “ We
have been instructed by the charterers of the 
lighter The M arsha lls  to act for them in con
nection with their claim for damages against the 
Disperser. We are informed that the amount paid 
by them in settlement is in the vicinity of 500/. 
As we understand your claim is in the neighbour
hood of 1000/., the total of the two claims will 
exceed the limit of the Disperser's liability, and in 
these circumstances it will be necessary for us to
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commence a limitation action.” Messrs. Hearfield 
and Lambert, in reply, asked Messrs. Botterell 
and Roche tor the name3 of their clients, the 
charterers of The. M arshalls. Messrs. Botterell and 
Roche, being at the time misinformed, wrote stating 
that their clients were Messrs. W. H. Loveridge 
a«d Co. Limited, the charterers of The M arshalls. 
Messrs. Hearfield and Lambert on the 11th April 

9̂18, said: “ In  any limitation proceedings you 
commence our clients will oppose the claim you 
lntimate that the charterers of the lighter The 
M arshalls have against the Disperser.”
. There the matter rested for the time. The 
mtimations up to this point were that the Disperser 
was bringing a limitation action ; that in it the 
charterers of The M arsha lls  would claim, and that 
Ihe Caledonia would oppose the claim. It  seems to 
nie that at that time both parties contemplated 
that limitation proceedings would be taken, and that 
Means that claimants to the limitation fund would 
include the charterers of The M arsha lls , and that 
that question would be determined in the ordinary 
way in the reference following upon the limitation 
decree. At that time two years from the initial 
pollision had not expired. The claim put forward 
in respect of The M arsha lls was in the name of Mr. 
Loveridge, but it subsequently turned out that 
Hf'Veral others were interested. Nothing happened 
Until the 6th May 1919, when the writ in the 
limitation action was issued. On the 14th July 
j-919, the decree in that action was made. By that 
decree it was provided that all claims were to be 
brought in by the 14th Oct. 1919 ; it stayed all 
Proceedings that were in existence, and referred all 
claims to the Registrar. The claim in respect of 
The M arshalls was filed on the 7th Oct. 1919, and 
was headed as a claim against the owners of the 
‘ Usperser by five persons, who were named, 
including Mr. Loveridge. It  turned out afterwards 
chat Mr. Loveridge was interested in the Disperser, 
and his claim was disallowed. On the 22nd March 
1920, the reference was heard, and the various 
points of objection by the Caledoma to the claim 
'n respect of The M arsha lls  were taken. On the 
45th March 1920 the Registrar made his report.

I t  is now said by Mr. Balloch that the limitation 
decree having been made directing all claims 
ro be brought in, and The M arsha lls 's  claim having 
been brought in within the time mentioned in the 
imitation decree, they were no further concerned 
with sect. 8 of the Maritime Conventions Act, and, 
farther, he said that if the court thinks that the 
Maritime Conventions Act applies, then the time 
Pught to be extended for commencing the proceed
ings under the discretion given by the proviso to 

8. Mr. Langton, on the other hand, contends 
hat the effect of the limitation decree is not to alter 
ne parties’ rights except that it limits the amount 
°r which the wrongdoer is liable, and that 

ypn have still to see whether the right of The 
j Marshalls is statute-barred, and if it is there are 
no merits upon which the extension should be
granted.

The case has been well argued on both sides. 
1-pon these things there can be no doubt. In  the 
rst place, it seems to me quite clear that in the 

inference which follows a limitation decree it is 
°P*n to any claimant to dispute the right of any 
other claimant against the fund. The limiting 
owner in general ceases to have any interest in dis
puting anybody’s claim because he is liable only 
t°r the amount he has paid in, and, that being 

V o l . X V ., N. S.

so, all rival claimants to the fund must be entitled 
to dispute one another's claims. It  is further clear 
that a claimant cannot establish any right against 
the fund unless he can establish a good cause of 
action against the limiting owner. The case of the 
B e llca irn  (5 Asp. Mar. Law Cas. 503, 582; 53 
L. T. Rep. 686 ; 10 Prob. Div. 161) shows that.
In  that case, cross actions having been dismissed 
by consent and judgment entered accordingly, 
those parties were bound by the judgment, and 
had no longer got any legal right, and, whatever 
the merits were, they could not at the reference 
assert that they had any right against the fund.

If  each claimant against the fund must establish 
a legal right against the limiting owner, and if 
each° claimant may l’aise against the other any 
defence which the limiting owner could raise, I  find 
it impossible to distinguish a defence given by 
sect. 8 of the Maritime Conventions Act from other 
defences, and it seems to me that it must be open 
to a rival claimant to raise a defence against 
another claimant that his action was barred by the 
effect of sect. 8. Possibly difficulties may arise 
where the limitation decree is made before the 
expiration of the two years.

But I  have not to face that here. The limitation 
decree was made after the two years had expired. 
Whatever effect a limitation decree may have in 
preventing people from bringing an action, there 
was no limitation decree preventing the charterers 
of The M arsha lls  bringing an action within the two 
years. Mr. Balloch puts a case of great difficulty 
where, for instance, within one month of the expira
tion of the two years, the limitation decree is made; 
and he asks, is anybody who has a claim which he 
intends to bring in a limitation action, to rush in 
and issue a writ for fear it should be said that he 
is statute barred. But these difficulties are met 
by the consideration that the court always has it 
in its power under sect. 8 to extend the time.

What would have happened if the point had arisen 
in respect of a claim under Lord Campbell’s Act ?
I  need not pause to consider. It  would have been 
more difficult because Lord Campbell’s Act has not 
a proviso enabling the court to exercise a discre
tion. But the court always ha3 it in its power 
under the Maritime Conventions Act to extend the 
time.

Notwithstanding the difficulties which Mr. 
Balloch has pointed out, I  cannot see my way 
to saving that the effect of the limitation decree 
is to destroy the effect of sect. 8 as an answer to 
a claim when the claim is brought in in any limita
tion proceeding. But when the defence is raised 
by a rival claimant in limitation proceedings, then 
always under sect. 8 two issues arise. One is 
whether the two years have expired, and, secondly, 
if they have, is the case one in which the court is 
bound, or ought in its discretion, to extend the 
time ? Those two issues must be determined in 
some way when raised on the reference. The 
Registrar is not the proper authority to deal with the 
question of extension of time and that must come 
before the court. I  should think in ordinary oases 
if this point had been raised, it would be convenient 
for the Registrar to deal with all other matters 
and then withhold the decree until an opportunity 
had been given to the claimant to apply to the court 
for an extension of time, and upon that application 
the rival claimant could be heard in opposition.

Then this case, in my opinion, comes to this point. 
The Registrar has properly found, and it is not

Q
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disputed, that the two years have expired. That 
standing by itself, is an answer to the claim, and 
it is an answer which the rival claimant is entitled 
to set up, but the rival claimant cannot escape from 
having the other issue determined if the other 
claimant wants it determined. And here in this 
case Mr. Balloch applies to me to extend the time. 
Now I  have to consider whether the time should be 
extended. I  must take the Registrar’s report as I 
find it. He has found that the people to whom he 
has made an award were the charterers by demise 
of Tft& M arsha lls , and that they have suffered 
damage. Mr. Langton says the claim has no merits 
in it. But I  cannot go behind the report. I  find 
that there are four people who have suffered damage, 
and who would undoubtedly be entitled to claim if 
they had issued their writ within two years. Ought 
they to have the time extended ? I  am bound to 
pay attention to the correspondence which passed 
because it seems to me that in 1918 it was contem
plated by everybody that the claim in question 
would be dealt with in the limitation proceedings.

Therefore, I  think it is a proper case for exercising 
a discretion under sect. 8 and for extending the 
time. And I  should think that in most cases in 
which limitation proceedings are going on, they will 
be found to be proper cases for extending the time. 
I  do not want what I  have said to lead people to 
issue unnecessary writs. In  general where limita
tion decrees are made I  should think that a good 
reason for not issuing writs, and I  hope therefore 
that when objections based on sect. 8 are taken in 
limitation cases it will be borne in mind that in 
general the extension of time ought to be granted 
if the non-issuing of the writ has merely ensued 
from the contemplation of the parties that a 
limitation action would be begun and a limitation 
reference held.

The result is that in this case I  hold that the 
time ought to be extended, and in the circumstances 
there will be no costs of this motion.

Solicitors: Botlerell and Roche; H olm an, Fenw ick, 
and W illan .

5?0U££ of Horfca.

J u ly  2, 5, and 30, 1920.
(Before the L ord  Ch a n c e ll o r  (Lord Birkenhead), 

Lords F in l a y , Sh a w , M o u lt o n , and Su m n e r ).
B r it is h  a n d  F o r e ig n  I n sur a n c e  Co m p a n y  L im it e d  

v. W ils o n  Sh ip p in g  Co m p a n y  L im it e d , (a)
ON A P P E A L  FR O M  T H E  C O U R T O F A P P E A L  IN  

E N G L A N D .

Insurance. — M arin e  risks  — W ar risks  — S hip  
chartered by A d m ira lty  — Partia l, loss by m arine  
risks  — U nrepaired damage —  T ota l loss by r is k  
not covered by po licy— L ia b il ity  o f m arine under
writers.

When a vessel insured against p e rils  o f the sea is  
damaged by one o f the risks covered by the p o licy  
and before that damage is  repaired she is  lost, 
d u rin g  the currency o f the po licy , by a r is k  which  
is  not covered by the po licy , then the in su re r is  not 
liab le fo r  such unrepa ired damage.

The respondents' steamship E. was insured against 
m arine r isks  on ly  {inc lud ing  p a rticu la r average) 
w ith  the appellants, under a time po licy  dated the

(a) Reported by  W . E . R e i d , Esq.. B arris te r-a t-Law .

16th M arch  1917. The steamship was under 
charter to the A d m ira lty  on the T . 99 fo rm , under 
which the A d m ira lty  contract to pay fo r  the loss by 
w ar risks o f steamers chartered to them, the value to 
be ascertained at the date o f the loss. The E. was 
sunk by submarine attack on the 25th Jan . 1918, 
du ring  the currency o f the time po licy  w ith  the 
appellants. The steamship, before she was lost, 
had sustained some damage by risks insured  
against du ring  the currency o f the same policy, 
which had depreciated her value at the date o f her 
total loss by the sum o f 17701. The A d m ira lty  
accordingly p a id  the owners 17701. less than they 
otherwise would have pa id , and the owners con
tended that the m arine r is k  underwriters must 
make good that sum. The underwriters con
tended that they were not liable to pa y  fo r  damage to 
a vessel, i f ,  before repairs, the damage was followed 
by total loss d u ring  the currency o f the same policy. 

Bailhache, J .  decided that the underwriters were not 
liable fo r  such unrepaired damage, but his decision 
uns reversed by the Court o f Appeal.

Held, that the judgm ent o f Bailhache, J . was righ t 
and should be restored.

Livie v. Janson (1810, 12 East, 648) approved and 
followed.

Decision o f the Court o f Appeal, which court sought 
to d is tingu ish  Livie v. Janson (14 Asp. M a r. Law  
Cos. 578 ; 122 L . T . Rep. 615 ; (1920) 2 K . B. 
643), reversed.

A p p e a l  from a decision of the Court of Appeal 
(Bankes, Warrington, and Scrutton, L.JJ.), reported 
14 Asp. Mar. Law Cas. 578; 122 L. T. Rep. 615 ;
(1920) ,2 K. B. 25, reversing a judgment of 
Bailhache, J. in favour of the present appellants.

The dispute arose on a policy of marine insur
ance subscribed for by the appellants on the 
respondents’ steamship Eastlands, and the question 
for determination was whether the appellants were 
liable under the policy in respect of damage 
suffered by the ship, where the damage had not 
been repaired at the time of her total loss during 
the currency of the policy, or whether there was 
a merger of the partial loss in the total loss.

By a marine policy dated the 16th March 1917, 
for which the appellants subscribed, the respon
dents’ steamship Eastlands was insured against 
marine risks only (including particular average) 
for a period of twelve months. At all material 
times the Eastlands was chartered to the Admiralty 
under the form of charter known as T. 99, whereby 
the Admiralty assumed all responsibility for war 
risks, and agreed in the event of a total loss from 
war risks to pay the owners the ascertained value 
at the time of the loss. In  Sept, and Oct. 1917 the 
Eastlands suffered damage through collision, fire, 
and grounding; and in Jan. 1918 she was torpedoed 
by a German submarine and was sunk. At the 
time of her loss the previous damage, to the extent 
of 17701, was left unrepaired. The Admiralty 
deducted this 1770L from the sum agreed upon as 
the sound value of the ship at the time of her loss 
and the respondents brought an action against the 
appellants on the marine policy to recover their 
proportion of the 1770f.

Bailhache, J., on the authority of L iv ie  v. Janson  
(12 East, 648) gave judgment for the appellants, 
but his judgment was reversed by the Court of 
Appeal (Bankes, Warrington, and Scrutton, L.JJ.), 
and judgment was entered for the respondents for 
the sum claimed.
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M acK innon , K.C. and Claughion Scott for the 
appellants.

■R. A . W right, K.C. and Jo iv itt for the respondents. 
The following cases were referred to :

L iv ie  v. Janson, 1810, 12 East, 648 ;
Lidgett v. Secretan, 24 L. T. Rep. 942 ; 1 Asp. 

Mar. Law Cas. 95 ; L. Rep. 6 C. P. 616 ;
K n ig h t v. F a ith , 1850, 4 Jur. 1114 ; 15 Q. B. 

649 •
Stewart v. Steele., 1842, 5 Sc. N. R. 927 ;
P itm a n  v. Universal M arine  Insurance, 46 L. T. 

Rep. 863; 4 Asp. Mar. Law Cas. 544;
9 Q. B. Div. 192 ;

Stewart v. Merchants' M a r in e  Insurance  
Company, 53 L. T. Rep. 892 ; 5 Asp. Mar. 
Law Cas. 506 ;

The D ora  Foster, 49 W. Rep. 271; (1900),
P. 241 ;

Woodside v. Globe M arin e  Insurance Company, 
73 L. T. Rep. 626 ; 8 Asp. Mar. Law Cas. 
118 ; (1896), 1 Q. B. 105 ;

Amould on Marine Insurance, 9th edit. 1914, 
vol. 2, 1298, s. 1032 ;

Phillips’ Law of Insurance, 5th edit., ss. 1136 
and 1137.

The House took time*for consideration.
The L o r d  C h a n c e l l o r  (Lord Birkenhead).— 

This is an appeal from an order of the Court of 
Appeal reversing a judgment of Bailhache, J. in 
an action brought by the respondents against the 
aPpeUants for a loss under a policy of insurance.

The respondents were the owners of the steam- 
ship Eastlands, which was insured against marine 
risks under a time policy for the period from the 
20th Feb. 1917 to the 20th Feb. 1918. The appel
lants were among the subscribers to that policy. 
There was no policy covering war risks, but during 
the whole of the currency of the marine insurance 
Policy the vessel was chartered to the Admiralty 
under the form of charter known as T. 99, whereby 
among other obligations the Admiralty assumed 
all responsibility for war risks, and agreed, in the 
event of a total loss from such risks, to pay to the 
respondents the ascertained value of the vessel at 
tne time of such loss.

On three several occasions, namely, on the 16th 
and 19th Sept, and the 29th Oct. 1917, the ship 
sustained damage from marine risks. On the 
17th Dec. 1917 she was dry docked and surveyed 
at Cardiff, when temporary repairs were effected to 
make her seaworthy, but permanent repairs, 
estimated to cost 17701., were postponed, and, in 
act, were never executed for on the 25th Jan. 1918 
lm vessel was torpedoed by an enemy submarine 

anri became a total loss.
.The respondents have received from the 

Admiralty a sum of money which was calculated 
uy deducting from the agreed “ sound ” value the 
sum of 17701., which is the estimated cost of the 
repairs which were never executed.

There is no dispute as to the appellants’ liability 
°r the cost of the temporary repairs. They have 

Paid their proportion, but as to their share of the 
estimated cost of the unexecuted repairs, they 
( lspute liability on the ground that they are not 

ound to pay for damage which, before it was 
repaired, was followed during the currency of the 
Pmmy by a total loss.

The question which requires decision is whether 
under a policy of marine insurance the assured can

recover in respect of damage sustained by the 
ship insured during the currency of the policy when 
the ship is totally lost before the damage is in fact
repaired. , ,, .

I t  is evident that two aspects of this question 
mav arise: (1) Where the total loss is caused by a 
peril insured against by the policy in question; 
(2) where the total loss is not covered by tnat 
policy. The first case, as to which no question is 
raised on this appeal, is governed by sect. 77 (2) 
of the Marine Insurance Act 1906. The second 
case which requires decision is not dealt with by 
the Act. Some attempt was made to found 
argument upon this omission, but no inference can 
properly be drawn from it either way. It  is 
necessary to examine the law as established by 
the existing authorities, in conformity with the 
provision contained in sect. 91 (2) of the Act that 
“ the rules of the common law, including the law 
merchant, save in so far as they are inconsistent 
with the express provisions of this Act, shall 
continue to apply to contracts of marine 
insurance.”

The earliest case which requires consideration is 
L iv ie  v. Janson (12 East, 648), which was decided 
by Lord Ellenborough in 1810. The action was 
brought upon a policy of insurance upon the ship 
L iberty , the insurance being declared “ to be on 
ship and cargo warranted free from American 
condemnation.” During the currency of the 
insurance the ship was damaged by ice driving 
the ship ashore. The master and crew endeavoured 
without success to get the ship off, and the next 
morning she was discovered and seized by the 
American authorities. Lord Ellenborough, at 
p. 653, stated the issue in these terms : “ The ship 
and goods were damaged by the perils of the seas 
and were afterwards seized by the American Govern
ment and condemned ; and the question is whether 
the total loss by subsequent seizure and condemna
tion takes away from the assured the right to 
recover in respect of the previous partial loss by 
sea damage ? ” And he states his conclusion at 
p. 654 : “ We may lay it down as a rule that where 
the property deteriorated is afterwards totally 
lost to the assured, and the previous deterioration 
becomes ultimately a matter of perfect indifference 
to his interests, he cannot make it the ground of a 
claim upon the underwriters. The object of a 
policy is indemnity to the assured, and he can 
have no claim to indemnity where there is 
ultimately no damage to him from any peril insured 
against. If  the property, whether damaged or 
undamaged, would have been equally taken a<way 
from him, and the whole loss would have fallen 
upon him had the property been ever so entire, 
how can he be said to have been injured by its 
having been antecedently damaged 7 ”

In  whatever form the principle upon which this 
decision is based should be stated, the decision 
itself is clearly right. If  not, the assured, whose 
vessel becomes a total loss during a voyage in the 
course of which she meets a succession of gales, 
each of which causes damage, would, in a case to 
which sect. 77 (2) of the Act of 1906 does not apply, 
be in a position to claim under his policies for each 
of these losses in succession, although none of them 
is or could be repaired, and he could at the same 
time recover the value of the ship as a total loss 
if she is wrecked during the currency of the policies. 
Such a result would, of course, be contrary to the 
principles upon which marine insurance has always
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been conducted. The owner would not, in such 
a case, merely be indemnified against loss but he 
would receive a profit.

Stewart v. Steele (5 Sc. N. R. 927) was a case in 
which L iv ie  v. Janson (sup.) was cited and discussed 
both during the argument and in the judgments. 
Maule, J. in the course of his judgment, at p. 949, 
stated the fundamental principle: “ That the
proper time to estimate the loss, where the party 
is put to no expense, is at the expiration of the 
risk.” This principle underlies the decision of Lord 
Ellenborough, for, as Maule, J. in an earlier passage 
on the same page, says : “ It  is said that the plaintiff 
had a vested right of action at the moment of the 
happening of the loss which nothing could after
wards divest. That, I  apprehend, is quite 
contrary to the doctrine laid down by Lord 
Ellenborough in L iv ie  v. Janson.”  The learned 
judge was of opinion that, inasmuch as the time for 
assessing unrepaired damage is at the expiration 
of the risk, if the vessel is totally lost before the 
risk expires there is nothing upon which such 
assessment can be made.

K n ig lit v. F a ith  (15 Q. B. 649) contains a comment 
by Campbell, L.C.J. upon L iv ie  v. Janson, and the 
other judges of the court were parties to this 
comment. He remarked at p. 668 : “ The insurers 
on a ship, if they pay a total loss, certainly are not 
liable likewise in respect of any prior partial loss 
which has not been repaired ; and if a total loss 
occurs from which they are exempt they are not 
liable for any prior partial loss which, in that event, 
does not prove prejudicial to the assured,” and he 
pointed out that in L iv ie  v. Janson the risk which 
caused the total loss was expressly excepted from 
the policy.

Such was the state of the authorities at the date 
when the last edition, which was prepared by the 
author of Arnould’s Law of Marine Insurance, 
was published in 1857. In  that work, 2nd edit., 
vol. 2, pp. 1003, 1004, the late Mr. Arnould stated 
the law in the following terms: “ If  a ship has 
been actually repaired in a port of distress, and 
be afterwards totally lost before arriving at 
her port of destination, the cost of such repairs 
may be recovered cumulatively in addition to 
the total loss, either qua, average or as money laid 
out and expended in labouring for the safeguard 
and recovery of the ship under the general printed 
clause in the policy; but. this rule only applies 
to repairs actually made; hence, where a ship was 
put back twice in distress, and on the first occasion 
was actually recoppered, but on the second occasion 
was only surveyed but not repaired, and in the 
course of the survey some of her wales, &c., were 
necessarily removed in order to examine her 
timbers, and never replaced, but sold, with the rest 
of the ship, as wreck, it was held that the cost 
of the recoppering might be recovered in addition 
to a total loss, but not the estimated cost of re
placing the wales; where no repairs have been 
made, no previous partial loss by sea damage can 
be recovered from the underwriters as a particular 
average, in addition to a subsequent total loss, but 
where a previous partial loss, though unrepaired, 
is followed by a sale of ship, which, not being 
justifiable, does not transfer the property, nor 
operate a total loss, such partial loss may be 
recovered.” It  is clear from U.J footnotes that 
the learned author did not forget that the subse
quent total loss might be from a risk excepted from 
the policy and that he did not consider that this

circumstance affected the liability of the under
writers for unrepaired partial damage. In  other 
words, if, after partial damage has been sustained 
and before it is repaired, the ship is totally lost 
during the currency of the policy, then, in his 
opinion, the underwriter is under no liability for 
such partial damage, whether he has to pay a 
total loss or not.

The next case of importance is Lidgett v. 
Secretan (1 Asp. Mar. Law Cas. 95; 24 L. T. 
Rep. 942; L. Rep. 6 C. P. 616), decided by
Willes, J. In  that case, while a ship which had 
suffered partial damage was being repaired, the 
policy expired and shortly afterwards, before the 
repairs could be completed, she was totally
destroyed by fire. During the argument the 
learned judge remarked that the reason for 
applying the doctrine of merger “ where the
partial loss and the total loss occur during 
the continuance of the same risk is obvious ; the 
parties never intended that the insurers should 
be liable for more than a total loss in any
event. But the same reason does not apply where 
the partial loss takes place during the period 
covered by one policy and the total loss whilst the 
ship is insured for a different voyage and under 
another policy,” and in his judgment at p. 625, 
he reverts to this topic and comments on L iv ie  v. 
J a n s o n : “ There is another case—viz., where 

after the vessel has sustained damage but has m t- 
been repaired, and has subsequently and during 
the currency of the policy been totally lost by a 
peril excepted out of the policy and in respect 
of. which the assured was his own insurer. Such 
was the case of L iv ie  v. Janson.”  Mr. Wright 
admitted that if this passage were good law, then 
the respondents must fail, but he contended that 
the dictum was wrong.

Lindley, J. in P itm a n  v. Universal M a rin e  
Insurance Company (4 Asp. Mar. Law Cas. 544 ; 
46 L. T. Rep. 863; 9 Q. B. Div. 192) made 
a pronouncement to the same effect as that of 
Willes, J. and Mr. Wright also admitted that 
if this opinion was in law well founded the 
respondents in this case are wrong. P itm an 's  
case turned upon the question: What is the 
true principle upon which an unrepaired loss is 
to be estimated t  In  the course of his judgment 
Lindley, J. remarked: “ Against what do the 
underwriters agree to indemnify the assured ? 
Surely against such loss as he may in fact sustain 
by reason of the perils insured against. That 
this is so is plainly proved by those cases which 
decide that, where a ship has been injured and not 
repaired, the assured must wait until the expiration 
of the risk before he can sue the underwriters for 
the loss he has sustained. The assured has no 
vested right of action when the injury is sustained. 
If, in such case, the ship is lost whilst the policy 
is running by a peril not insured against, the 
assured has no right of action at a ll; and if she is 
lost by a peril insured against the assured can only 
claim for a total loss; he cannot claim both.” 
The judgment of Lindley, J. was upheld by the 
Court of Appeal, with a variation which is not 
relevant to this part of his judgment.

The authorities establish the existence of a rule 
whereby underwriters are not liable for unrepaired 
damage if there is a total loss before the expiration 
of the policy. As stated by Lord Ellenborough 
in L iv .e  v Janson, and by the Court of Queen’s 
Bench in K n igh t v. F a ith , the rule might appear
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to be limited to the ease where “ the previous 
deterioration became ultimately a matter of 
Perfect indifierence to the assured’s interests.” 
Bailhaehe, J. (adhering to the view expressed by 
Willes, J. and Bindley, J. in the cases cited) came 

the conclusion that there was no such limitation, 
f'he Court of Appeal, on the other hand, having 
yegard to the statement of the rule by Lord Ellen- 
borough and Lord Campbell, were of opinion that 
the condition was an integral part of the rule, 
and therefore that the present case was on the 
facts distinguishable from I / iv ie  v. Janson. If 
Lord Ellenborough’s words are taken to mean that 
b̂e circumstance more than once and somewhat 

Pointedly insisted on is a condition to the 
application of the rule, the Court of Appeal may 
w«ll have been right in the distinction which 
they drew. I  have, however, come to the con
clusion that no such condition ought to be 
admitted. Lord Ellenborough was dealing with 
unusual facts, and his judgment must be construed 
i[1 relation to those facts, but the rule ought not 
to be limited in the maimer suggested. I  adopt 
''be reasoning of Bailhaehe, J. in the following 
Passage from his judgment: ” Whether an under
writer is or is not liable for unrepaired damage 
cannot be ascertained until the expiration of the 
Policy. If  before the expiration of the policy 
there is a total loss, he is not liable to pay for the 
earlier unrepaired damage sustained during the 
currency of the same policy, and it makes no 
difference whether the total loss falls upon him 
or is due to an excepted peril against which the 
pwner is insured or uninsured. The true doctrine 
18 that the smaller merges in the larger, and the 
l'Ule is not limited to the ground upon which it 
was based by Lord Ellenborough, namely, that 
'here was no continuing prejudice. The question 
yu every case must be: Did the total loss happen 
before the underwriter’s liability for the unre
paired damage accrued ? If  yes, he is not liable; 
lf no, he is liable. It  would be strange if an under
writer's liability should vary with the terms of 
8°me contract not needing to be disclosed to him 
which the owner has made with some stranger 
to the contract of insurance.”

It  is beyond doubt that if the respondents had 
been their own insurers they could not have re
covered. Their argument in effect is that by an 
^dependent, contract of their own which confers 
°n them a right of indemnity they have been 
enabled to increase the burden on the insurers, 
and this by reason of the circumstance that, as 
*t has been applied, they have not obtained a 
complete indemnity. As to the amount which 
^  Admiralty deducted from the “ sound ” value 
be respondents were their own insurers, and their 

,oss is due therefore not to a peril insured against, 
but to their failure to obtain complete indemnity 
Under the terms of their charter-party. Such a 
cause is no concern of the underwriters and cannot, 
\n my judgment, be treated as a material fact in 

^c1,mining their liability.
f 1, "C true rule is capable of statement in the 
oliowing proposition. When a vessel insured 

against perils of the sea is damaged by one of the 
ri8ks covered by the policy and before that damage 
18 repaired she is lost, during the currency of the 
P°«cy, by a risk which is not covered by the policy, 
,“en the insurer is not liable for such unrepaired 
uamage. The rule so stated embodies the principle 
upon which underwriters and merchants have

based their practice in such matters for upwards of 
a century, and, even if this House were of opinion 
that the rule did not correctly state the law, it 
would be*a matter for grave consideration whether 
such a rule, which has been observed for so long, 
which has been expressly or impliedly incorporated 
in so many contracts, and which has profoundly 
influenced the course of dealing between merchants, 
should be reversed at this period of its histoiy. 
In  my opinion this question does not arise.

For the above reasons I  am of opinion that 
the judgment of the Court of Appeal should be 
reversed and that of Bailhaehe, J. be restored, and 
I  move your Lordships accordingly.

Lord F in l a y .—The facts in this case are few 
and simple.

The Wilson Company were the owners ot the 
steamship Eastlands. That vessel was chartered 
to the Admiralty under the form of charter known 
as T. 99, under which the Admiralty are not liable 
for any sea risks, but undertake risks of war “ on 
the ascertained value of the steamer if she be 
totally lost at the time of such loss or, if she be 
injured, on the ascertained value of such injury. 
The Wilson Company insured the steamer against 
sea risks in the value of 82,000/. under a time 
policy subscribed by the appellants, the British 
and Foreign Insurance Company, covering the 
period from the 20th Feb. 1917 to the 20th Feb.
1918. , . ,

In  Sept, and Oct. 1917 the Eastlands sustained 
damage by sea risks and put into Cardiff for repairs. 
The repairs were estimated at 26981. Repairs to 
the amount of 9281. were executed, but as the 
vessel was urgently wanted by the Admiralty the 
remaining repairs, estimated at 17701., were not 
executed. The vessel proceeded to sea, and on 
the 25th Jan. 1918 she was torpedoed by a German 
submarine and sunk. The Admiralty agreed with 
the owners that 82,0001. represented the sound 
value of the Eastlands at the time of the loss, but 
claimed to deduct from this the value of the 
repairs which had not been executed 17701. 
The amount paid to the owners was therefore
80.2301. The owners have been paid the value 
of the repairs actually executed at Cardiff, but 
the underwriters dispute their liability for the 
17701. in respect of the unexecuted repairs on the 
ground that the total loss occurred during the 
currency of the policy of insurance against sea 
risks and that the recovery for the unrepaired 
partial damage is barred under the authority of 
L i  vie v. Jansen (1810, 12 East, 648).

The case came before Bailhaehe, J., who deciued 
against the claim on the authority of L iv ie  v. 
Jansen. His decision was reversed by the Court 
of Appeal, where it was held that the principle 
there laid down did not apply if in the event the 
owner was damnified by the partial loss, and that 
there was such damnification in the present case, 
inasmuch as but for the unrepaired damage the 
Admiralty would, under the contract of charter- 
party, have paid to the owners 17701. beyond the
80.2301. actually paid.

The liability of the insurer in the case of total 
loss in any ordinary insurance is for the value of 
the vessel at the commencement of the risk. If  
the indemnity given by the Admiralty against 
war risks had been in that form no claim for the 
partial loss would have arisen, as the payment 
for the total loss would have been on the sound 
value of the ship at the commencement of the risk.
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The question in the case is- whether the shipowners 
are entitled for this purpose to rely on the fact 
that by reason of their special bargain with the 
Admiralty there fell to be deducted from the value 
of the vessel the sum of 17701. in respect of the 
unrepaired damage as taking them out of the 
rule in L iv ie  v. Jansen. In  that case the insurance 
was on ship and cargo from New York to London, 
warranted “ free from American condemnation,” 
these last words having reference to an embargo 
that had been imposed by the United States 
Government. The vessel, in leaving New York, 
was driven by floating ice upon the rocks and 
seriously damaged. She was seized by the officers 
of the American Customs House, and the ship 
and cargo were condemned for breach of the 
embargo. The policy covered the deterioration 
in the vessel and cargo due to the sea damage, 
while in respect of the total loss by seizure and 
condemnation the owner was his own insurer. 
Lord Ellenborough held that the underwriter 
could not be made liable for the sea damage. He 
said: “ Considering the deterioration of the ship 
and cargo then as the extent of what is referable 
of sea damage, we think we may lay down as a 
rule that where the property deteriorated is after
wards totally lost to the assured, and the previous 
deterioration becomes ultimately a matter of perfect 
indifference to his interest, he cannot make it the 
ground of a claim upon the underwriters. . . .
If  the property, whether damaged or undamaged, 
would have been equally taken away from him 
and the whole loss would have fallen upon him had 
the property been ever so entire, how can he be 
said to have been injured by its having been 
antecedently damaged ? ”

If  the damage resulting from the sea perils 
had been repaired the amount disbursed for that 
purpose would have been recoverable on the policy 
in spite of the subsequent loss. But if the repairs 
have not been executed the liability cannot 
accrue until the termination of the risk under the 
policy, and if, before that happens, there is a total 
loss, the partial loss is “ swallowed up” in the 
total.

The decision in L iv ie  v. Jansan is attacked by 
Mr. Phillips in his Treatise on the Law of Insurance 
(oth edit., vol. 1, ss. 1136 and 1137). I  am 
unable to agree with the criticisms there made. 
L iv ie  v. Janson was carefully considered by 
Willes, J. in Lidgett v. Secretan (1 Asp. Mar. 
Law Cas. 95; 24 L. T. Bep. 942; L. Rep. 6 
C. P. 616). In  that case there was an outward 
policy at and from London to Calcutta, and for 
thirty days after arrival, and a homeward policy 
at and from Calcutta to London, both of which 
were underwritten by the defendant. On the 
outward voyage the vessel sustained damage 
from sea perils. She reached Calcutta, and was 
dry-docked for repairs. While repairs were in 
progress the outward policy expired, and after
wards, and while the ship was still at Calcutta, 
she was totally destroyed by lire. It  was held 
that under the homeward policy the assured were 
entitled to recover for total loss in respect of the 
fire, and that under the outward policy the assured 
were entitled to recover the amount of the vessel’s 
depreciation at the expiration of the risk in con
sequence of the damage on the outward voyage 
without reference to the sum actually expended 
on her repairs. During the argument an extract 
was read from a shorthand note of a judgment

by Willes, J. in a previous case, Potter v. Campbell 
(16 W. Rep. 401), in which he said : “ The doctrine 
of merger must be limited to a loss happening 
during the period over which the underwriters’ 
liability extends.” On the same page (620) Willes, 
J. is reported as. having said, in the course of the 
argument, that the doctrine of merger could not 
apply where the partial loss takes place during the 
period covered by one policy, and the total loss while 
the ship is insured on a different voyage and under 
another policy. Willes, J. develops this at some 
length in the judgment, and the decision was that 
there was no merger.

This amounts to a recognition of the correctness 
of the decision in L iv ie  v. Janson, while it is pointed 
out that the decision has no reference to a case 
in which the risk under the policy convering the 
partial damage has run out before the total 
loss.

L iv ie  v. Janson was decided in 1810, and has 
always been recognised in England as a decision 
of authority. It  was referred to with approval 
in Stewart v. Steel.e (1842, 5 Sc. N. R. 927) by 
Maule, J. during the argument, and in his judgment 
in K n ig h t v. F a ith  (15 Q. B. 649) it was recognised 
by Lord Campbell, while it was pointed out that 
in the particular circumstances of that case its 
doctrine did not apply. It  has been generally 
recognised in the text-books. In  my opinion 
L iv ie  v. Janson is good la,w, and the only question 
is as to the limits within which the doctrine there 
laid down is applicable.

Lord Ellenborough, in L iv ie  v. Janson, pointed 
out that by the supervening total loss the 
unrepa'red partial loss had become a matter of 
indifference to the owners. In  K n ig h t v. F a ith  
Lord Campbell said that in L iv ie  v. Ja n s o n : 
“ The assured in the event which happened were 
not in any degree prejudiced by the partial loss, 
which only rendered the ship less valuable to the 
American Government, the assured being in the 
same situation as if the partial loss had never 
occurred.”

In  the present case the applicants contend that 
they have been prejudiced by the partial loss 
inasmuch as in respect of it they have received 
17701. less from the Admiralty than they would 
otherwise have received. This is true, but the 
clause of indemnity in the charter-party is a special 
one. Under the ordinary policy what is recovered 
in respect of a total loss i3 the value of the ship 
at the commencement of the risk. If  the indemnity 
under clause 19 of the charter-party had been in 
respect of the value of the steamer at the com
mencement of the risk, there would have been no 
prejudice to the assured by reason of the partial loss. 
He would have recovered the value of the vessel 
as it stood at the commencement of the risk, 
when the partial loss had not occurred. It  is only 
by reason of the special bargain with the Admiralty 
contained in clause 19 of the charter-party that 
he received from them less in respect of the 
unrepaired partial damage.

Bailhache, J., in the course of his judgment, 
said: “ It  would be strange if an underwriter’s 
liability, which is that a ship should remain unhurt 
by a peril insured against during the currency of 
the policy, and whose liability is determined by 
her loss during the insured term by an excepted 
peril should vary with the terms of some contraot 
not needing to be disclosed to him which the 
owner has made with some stranger to the contract
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°I insurance. . . .  In  my judgment, the plain - 
« ’8 position by reason of his charter-party with 
tne Admiralty is an irrelevant circumstance.”

The judgments in the Court of Appeal do not 
appear to me to deal adequately with this point. 
They proceed on the basis that the very special 
nature of the bargain with the Admiralty which 
reduced the amount payable by the value of the 
unrepaired damage may be disregarded. They 
treat the loss of the 1770k as if it had happened 
*n the ordinary and natural course of things, 
whereas it occurred only by reason of the special 
terms in clause 19 of the charter-party.

There is no evidence that the existence of this 
8pecial clause was known to the insurers in respect 
?I sea risks. Indeed, counsel for the appellants, 
ln answer to a question put by the Lord Chan- 
°ellor, disclaimed resting his case upon any such 
ground. I  express no opinion as to what would 
have been the liability of the insurers in the present 
case if there had been evidence from which it could 
he inferred that their contract of insurance was 
entered into with reference to the special liability of 
the Admiralty for total loss under the charter-party. 

In  my opinion, the appeal should be allowed. 
Lord Sh a w .—I  entirely agree with the judgment 
Bailhaehe, J. in this case, and I  venture to express 

“ty full concurrence with the views set forth by 
®}y noble and learned friend on the Woolsack in 
h's address.
. Out of respect to the Court of Appeal, I  think 
lt li^ht to add these few words.

The Eastlands was torpedoed by an enemy 
submarine, and became a total loss on the 25th Jan. 
I®I8. She had had during the preceding few 
months several mishaps, and then had been 
sufficiently repaired to make her seaworthy. All 
tuese repairs have been met by the underwriters, 
there was, however, unrepaired damage done to 
the vessel to the extent of 1,7701. When the vessel 
Was totally lost, the “ sound ” value of the steamer 
Was ascertained to be 82,0001., and the damaged 
yulue necessarily 17701. less. Had accordingly 
hat 17701. been expended by the owners on the 

Repair of the vessel, they would have received 
"2,0001. for the total loss. What the owners, 
however, now claim is that they are entitled to 

hance the situation on the footing that, having 
received 80,3001. from the Admiralty, they are 
entitled to receive a further payment of 17701. 
r°ni the appellants in order to indemnify them 

against making good a repair on the vessel to the 
extent of 17701., although the fact is, no repair 
"Pon the vessel is now possible. The question is 
" nether the law of England justifies such a demand.

In my own opinion, no doubt can be cast on 
he accuracy of the judgment in the case of L iv ie

Janson. I t  is one of a long series. It  has never 
been disapproved. On the contrary, has been 
Uniformly accepted as sound law. 
loi e v- Janson (12 East, 648) was decided in 
v 10- In  1842 came Stewart v. Steele (5 Sc.

R- 927); in 1850, K n ig h t v. F a ith  (15 0- B. 609) ; 
n 1871, Lidgett v. Secretan (1 Asp. Mar. Law Cas.

24 L. T. Rep. 942: L. Rep. 6 C. P. 616); 
nd in 1882, P itm a n  v. Universal M a rin e  Insurance  
°Tnpany (4 Asp. Mar. Law Cas. 544; 46 L. T. 

r*eP- 863 ; 9 Q. B. Div. 192). I t  will not be found 
y* Iffis series of cases of high authority that doubt

Been cast upon L iv ie  v. Janson.
There are two dicta in the course of that series 

0 which I  wish to make special reference.

In  Stewart v. Steele Maule, J. puts the actual 
issue involved in the argument of the appellants 
thus : “ It  is said that the plaintiff had a vested 
right of action at the moment of the happening 
of the loss, which nothing could afterwards divest.” 
The answer he gave was clear: “ That, I  appre
hend, is contrary to the doctrine laid down by Lord 
Ellenborough in L iv ie  v. Janson.”  Further, 
according to Maule, J., and in this, 1 think, he 
stated acknowledged law, ihat the proper time 
of estimating the loss where the party is put te 
no expense is at the expiration of the risk.

Further, what appears to me to approach most 
nearly to the fundamental principle of such cases 
is to be found clearly set forth in the judgment 
of Lord Justice Lindley (then Lindley, J.) in 
P itm a n ’s case. I  venture to repeat it.

“ Against what did the underwriters agree to 
indemnify the insured ? Surely against such loss 
as he may in fact sustain by reason of the 
perils insured against. That this is so is plainly 
proved by those cases which decide that where a 
ship has been insured and not repaired, the assured 
must wait until the expiration of the risk before he 
can sue the underwriters for the loss he has sus
tained. . . . The assured has no vested right
of action for the injury he has sustained. If  in 
such case a ship is lost whilst the policy is 
running by a peril not insured against, the assured 
has no right of action at all. And if she was lost 
by a peril insured against, the assured can only 
claim for her total loss, but cannot claim both 
for a total loss and for the previous partial loss, 
as he might if the damage had been actually 
repaired.” That is expressly the principle which 
underlies sect. 77 (2) of the Marine Insurance Act 
of 1906. I t  is true, of course, that that section is 
framed to cover the case of a partial loss, and a 
total loss, “ under the same policy.” But the 
common law of England was not repealed by 
that statute, and, in my opinion, no argument to 
that effect can be derived from sect. 77 (2) 
dealing with the one specific case.

When a ship, damaged but only partially repaired, 
is totally lost, it becomes impossible to complete 
her repair. No contract of indemnity can apply 
to being recouped for such repair, because that 
would be to present a false and impossible demand 
for indemnification, i.e ., indemnification for an 
expenditure which can never be made. If  once 
the principle of indemnity were extended the 
length of permitting a mere right of action to be 
the ground or the measure of the indemnity, then 
the reality of the case is lost sight of, for the right 
of action is a mere abstraction and represents in 
truth a right to be recouped for expenses which 
can never be laid out, and the word indemnity, 
or the word recouping ” fails on account of sheer 
self-inconsistency. One finds oneself not in the 
region of indemnity against loss, but in the region 
of profit-earning. This is contrary to all sound 
principles of marine insurance, and, apart from 
all those authorities which have been most 
properly canvassed. I  am of opinion, on the 
principle I  have just stated, that this appeal 
should succeed.

Lord M o u l t o n .—The question raised by this 
appeal is one of great gravity. I t  is in substance 
the question whether the law laid down by the 
decision in L iv ie  v. Janson (12 East, 648) should be 
reversed. This decision, delivered by a judge of 
great eminence, has formed part of the law of marine
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insurance in this country for more than a century. 
I t  has been accepted and acted upon again and 
again without hesitation by our courts, and the 
respondents have been unable to produce to us any 
later decision that throws doubt upon it. Judges 
of great eminence have taken part in decisions 
which have treated it as sound law. I t  is so 
treated in all the text-books, and there can be no 
doubt that contracts of insurance to which it 
applies have during this long series of years been 
framed on the basis of its authority. Under such 
circumstances, I  should have felt great reluctance 
in setting aside such a decision even if I  felt some 
doubt as to whether the reasoning of the judgment 
might not be open to criticism. But. T feel no such 
doubt. In  my opinion the decision was right in 
every respect, and I  am glad that your Lordships’ 
House has an opportunity of giving to it its express 
authority. Indeed, if the case of L im e  v. Janson  
had been decided otherwise, the decision would, in 
my opinion, have been so inconsistent with the 
principles of our law of insurance that it would not 
have stood test of time, but would have been 
speedily differed from by other courts, and would 
ultimately have been set aside. The only alterna
tive to that decision would have been to hold that 
when damage was done by perils insured against 
there instantly accrued a pecuniary claim against 
the insurer for the estimated cost of the repairs, 
whether done or undone, a doctrine which, among 
other things, would have led to the absurd result 
that all the damage done to a ship immediately 
before or in a storm in which she was totally lost 
might be claimed as particular average by an 
owner who had not insured against total loss.

I  am aware that the judgments of the learned 
Lords Justices in the court below are not formally 
based on a dissent from the decision in L im e  v. 
Janson. They purport to distinguish it upon a 
point arising out of the special facts of that case, 
and accordingly they give such an interpretation of 
the judgment delivered by Lord Ellenborough in 
that case to make it inapplicable to the case now 
before us. I  am of opinion that the interpretation 
which they give to the decision makes it turn on a 
matter which did not constitute any portion of the 
reasoning which led to that decision. But I  go 
farther. In  my opinion the facts of this case, so 
far as they are relevant to the right of the parties, 
make it an exact parallel to the case of L iv ie  v, 
Janson, so that, however the language of the 
judgments in that case be interpreted, the present 
case must fall within it. I t  is only by admitting 
into their consideration facts which ought to have 
been excluded by reason of their being res in te r 
alios aclce that the learned members of the Court 
of Appeal have been able to raise a doubt as to 
whether this case comes precisely within the law 
as laid down in L iv ie  v. Janson.

The facts of this case are very simple. The 
steamship Eastlaruls, belonging to the respondents, 
was insured with the appellants against total loss 
on a valued policy for 182,5001. That policy 
included also an insurance against particular 
average. War risks were excluded. She sustained 
damage at sea which was partially repaired at 
Cardiff at a cost of 9281., and this sum has been 
duly paid to the respondents by the insurers. There 
remained unrepaired damage to an estimated 
amount of 17701. The ship then sailed from Cardiff 
and was totally lost by an excepted risk. The 
above are all the facts relevant to the liability of

the appellants under the policy, and, according to 
the decision in L iv ie  v. Janson, the total loss of the 
vessel puts an end to all claim for the cost of the 
unexecuted repairs which have now been rendered 
impossible by the total destruction of the thing to 
be repaired.

What is then the claim of the plaintiffs in the 
action ? They allege that they made a contract 
with the Government relative to the charter of the 
vessel which, while covering them to a certain 
extent from the excepted perils, did not cover 
them with regard to unexecuted repairs. What 
have these matters to do with the liabilities of the 
insurers under the policy which they signed ? 
It  is admitted in the frankest manner by the counsel 
for the respondents that the insurers had no connec
tion whatever with the contract between the 
respondents and the Government, or with the 
circumstances under which the respondents entered 
into that contract. I t  is also admitteid (as is other
wise evident) that the losses sued for in this action 
are solely due to the special provisions of that 
contract. To quote from the judgment of 
Bankes, L.J., “ the question is . . . what
have the appellants (i.e., the present respondents) 
in fact lost under the contract with the Govern
ment by reason of the fact that the vessel had 
sustained the partial damage which had not been 
repaired ? ”

These considerations appear to me to decide the 
rights of the parties to this action. The insurer’s 
liabilities are fixed by the contract that he has 
signed and cannot be increased by an act of the 
assured to which he is no party. It  is true that 
those liabilities may in some cases be lessened 
by such acts as in a case where the assured has made 
further contracts which give rise to rights of 
contribution. But they cannot be increased. 
This rests on something deeper than the special law 
of insurance. I t  is a fundamental principle of 
our law of contracts. So far as the insurers were 
concerned they might therefore assume that the 
assured was making no insurance against the 
excepted perils, and was taking the war risks 
on himself. It  was immaterial to them whether 
he was so doing or not so long as they remained 
strangers to any action that he might take in 
the matter. I  fully agree with the language of 
Bailhache, J. in his judgment in this case when he 
says : “ I t  would be strange if an underwriter’s 
liability, which is that the ship should remain 
unhurt by a peril insured against during the 
currency of the policy and whose liability is deter
mined by her loss during the insured term, should 
be increased by reason of some contract not needing 
to be disclosed to him which the owner has made 
with some stranger to the contract of insurance,” 
and I  also agree with his language at the conclusion 
of his judgment to the effect that “ the plaintiff’s 
position by reason of his contract with the Admiralty 
is an irrelevant circumstance.”

It  is because I  am of opinion that the court below 
should have on these grounds excluded the matter 
of the contract with the Admiralty from their 
consideration in determining the liabilities of the 
appellants that I  regard this case as differing in no 
respect from the case of L iv ie  v. Janson, which I  
hold to have been rightly decided. I  am, there 
fore, of opinion that this appeal should be allowed, 
and the judgment of Bailhache, J. should be restored 
and that the appellants should have their costs 
here and in the Court below.
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Lord Su m n e r .—Sect. 77 (2) of the Marine Insur
ance Act, by using the words “ under the same 
policy,” enacts something narrower than the 
decision in L iv ie  v. Janson, for in that case a partial 
loss, insured under the policy in suit, was followed 
by a total loss during the same voyage, but not 
insured under that policy. I  do not know why 
this course was taken. The section is one of a 
fasciculus of sections headed “ Measure of Indem
nity,” throughout which the words “ a policy ” 
and “ the policy ” are constantly used to denote 
not merely a single instrument, whether subscribed 
by one underwriter or by many, but also an entire 
insurance on the same subject-matter, which is 
spoken of as one insurance and referred to as if it 
was expressed in one instrument, although, in fact, 
the total value insured in respect of that subject- 
matter may only be fully covered under several 
instruments or even may only be partially covered 
by them, while for the residue the assured, as it is 
said, “ becomes his own underwriter.”

I  surmise, therefore, that what this section is 
really referring to by these words is not a single 
instrument covering two losses, which are not 
simultaneous, but is an aggregate insurance effected 
in one or more policies on one subject-matter, in 
which the assured is his own underwriter, both for 
any uncovered part of the total value of his insurable 
interest in it, and also for any uncovered peril 
among the aggregate of the perils, to which the 
subject-matter is actually exposed. If  so, the 
words “ under the same policy ” mean “ during the 
adventure insured,” whether it be a voyage or a 
Period of time.

The question is more curious, however, than 
important, for sect. 91 (2) preserves L iv ie  v, 
Janson (12 East, 648), and to its full extent accord
ing to the true construction, unless or until it is 
overruled. What I  think is important is, that 
ihe Act says nothing about the partial loss becoming 
ultimately a matter of perfect indifference to the 
assured’s interest, but only speaks of a sequence 
m time between a partial loss and a total loss, and 

the partial loss not having been repaired. No 
inference against taking the rule in L iv ie  v. Janson  
in its widest sense can be drawn from the Marine 
Insurance Act, but I  think that the language of 
sect. 77 (2) is against the limited construction 
placed on that rule by the Court of Appeal.

In  my opinion, Lord Ellenborough’s language 
does not mean that two conditions must concur 
to relieve an underwriter from liability for un
repaired damage ; first, the occurrence of a sub
sequent total loss ; and, second, an absence of any 
Pecuniary interest whatever in the unrepaired 
Partial loss. The words: “ And the previous 
deterioration becomes ultimately a matter of perfect 
^difference to his interests ” explain the effect 
which the subsequent total loss has on the prior 
unrepaired damage, and so justify the rule.

Bankes, L.J. reads the words as though Lord 
Ellenborough had only said “ where the previous 
deterioration becomes ultimately a matter of 
Perfect indifference to his interests,” had confined 
Ihe rule to that case ; but they do not really except 
°ut of the rule cases where, owing to matters 
not within the terms of the insurance, the partial 
loss happens to affect the rights of the assured 
under contracts, to which the underwriter is a 
granger. I t  is simply a fuller expression of the 
mea afterwards expressed by the word “ merger. 
If  the rule means that unrepaired partial losses 

V o l . XV., N. S.

are swallowed up in subsequent total loss, when 
the assured is none the worse for them, but survive, 
and must be paid for, if he would be out of pocket 
unless he recovers for them on the policy, inad
missible results would follow.

I  do not see why on this argument the unrepaired 
partial loss by marine perils should not be recover
able from the marine underwriters on the simple 
ground that, owing to the insolvency of war-risk 
underwriters, no indemnity at all can be got for 
the subsequent total loss by hostilities. So stated, 
the principle is independent of proximate or direct 
causation. It  would not matter whether  ̂the 
pecuniary prejudice was the direct or the indirect 
consequence of the partial loss. If  indirect pre
judice, directly due to the form of the charter 
T. 99, enables the assured to recover for the partial 
loss unrepaired, so would diminution of freight
earning power under the charter, consequent on 
the damage being unrepaired. On the other hand, 
if there were a rise in shipping values after the 
damage was done, which partially or wholly 
restored the value of the ship as at the date of 
the total loss to what it had been before the damage 
was done, this, by throwing on to the Admiralty 
under the charter part or the whole of the amount 
of the depreciation due to the absence of repair, 
would diminish or do away with the marine under
writer’s liability. In  this case his liability would be 
made to depend on market fluctuations of the value 
of the ship during the currency of the policy.

Nor am I  pressed by the statement that in some 
cases “ the assured may nevertheless have rights 
or claims in respect of that prior loss, which may 
not be extinguished by the subsequent total loss.” 
If  L iv ie  v. Janson, where the assured had no policy 
against capture, was not such a case, a fo r t io r i 
the present case is not such an exception. Further, 
the illustrations put for the purpose of showing 
that the rule in L iv ie  v. Janson, widely applied, 
may produce anomalous consequences, seem to 
me to be either fortuitous hard cases or to be 
instances of want of skill in arranging the details 
of the insurances effected. If  an assured̂  chooses 
to be his own underwriter against collision, and 
look only to the ship that is to blame, no doubt 
he may come off worse than if he had insured, 
but this is not a reason for increasing the liability 
of the underwriters, with whom he insured, beyond 
what it would have been, if he had taken out a 
policy against the risk of collision.

I  do not see anything intrinsically in conflict 
with a contract of insurance in the proposition, 
that perils insured against have not caused any 
direct loss, where, although the ship was damaged, 
the owner had nothing to pay, and although the 
ship was depreciated, she ceased to exist as a 
ship before the time came for measuring the amount 
to be recovered. At that date there was no 
pecuniary loss against which the owner would be 
indemnified.

I  agree that it is not now practicable to overrule 
the law as it has so long been understood to have 
been laid down in L iv ie  v. Janson. I  do not, 
however, rely merely on its authority. I  think 
it is fully consistent with what I  take to be the 
principles of marine insurance. In  practice con
tracts of insurance by no means always result 
in a complete indemnity, but indemnity is always 
the basis of the contract. Where all the risks 
to which a ship is exposed at one time are covered 
by each of several underwriters, and it is only
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the total amount of the insurance that is distributed, 
the aggregate of the insurance is regarded as having 
been designed to give one indemnity, and for 
certain purposes the policies are so applied. If  
the assured has not insured the full value insurable, 
he is deemed to be his own underwriter for the 
residue.

The foundation of the rule in L im e  v. Janson, 
of course, is that an assured cannot be allowed 
to recover under a contract of indemnity both a 
total loss, which he has suffered, and a partial 
loss, which in substance he has not. I t  is said, 
and truly, that it is a rule to prevent the assured 
from recovering more than a full indemnity, not to 
save underwriters from having to pay a full 
indemnity, but—what is a full indemnity ? If  the 
application is limited to the one policy in suit, 
or to the one subscriber sued, the whole attempt 
to restrict the assured to one full indemnity fails 
at once. If  it extends to the whole body of 
assurances, which he takes out in respect of all 
risks affecting the subject matter of insurance 
during the voyage or time adventured upon, the 
measure of a full indemnity is only got by looking 
at the risks run, not at the persons liable for them. 
Otherwise, the indemnity would be full or more 
than full at the mere choice of the assured.

It  seems to me that the aggregate of the in
surances is to be looked at, where it is the perils 
insured against that are distributed, and some 
perils causing loss or some categories of loss, 
caused so, are covered by one person and some by 
another. I  do not see why an assured should be 
allowed to recover more than an indemnity where 
his war risk is placed with A. and his marine risk 
with B., if he could not have done so had both 
been placed with A. or both with A. and B. in 
equal moieties. Further, and for the same purpose, 
namely, that of reducing insurance as far as 
possible to a complete indemnity, I  do not see 
why an assured should not be considered to be 
his own underwriter where he places one set of 
risks with one set of underwriters and another 
with another, just as much as where one set of 
underwriters covers, although not to the full 
amount.

If  he has not assured a complete indemnity by 
the owner effecting contracts, which will procure 
it for him, he must to the extent of the deficit be 
treated as having underwritten it himself. I  regard 
art. 19 of charter T. 99 as an insurance policy for 
this purpose. In  the event, which happened, 
it fell short by 1770k of covering the full value, 
in which the assured was interested, when the 
contracts were first effected. Accordingly, I  think 
he must be treated as being his own underwriter 
for the difference between the ship’s value 
when totally lost, which is all he covered with 
the Admiralty, and the ship’s value at the 
inception of the risk, which is her value for 
the purposes of the other policies according to 
ordinary rules and apart from special valuations, 
which do not seem to affect the principle. Whether 
he insured in this manner with the Admiralty 
because he chose to do so, or because he could 
not help himself is immaterial.

I  agree further that the 1770Z. was lost directly 
by the form in which the liability of the Admiralty 
is expressed, in the sense that from the time when 
the charter became effective the assured had made 
himself the party to bear any depreciation from 
unrepaired partial damage, which might exist

at the time of the total loss. Of course it is not 
contended that he can alter the meaning of his 
marine policy by the arrangements that he chooses 
to make with the Admiralty, but I  think it is 
equally, impracticable to say that the marine 
policy impliedly promises to pay for unrepaired 
damage if less than the original value is recoverable 
under the charter for a subsequent total loss, but 
not to pay for it when the charter provides other- 
wise.

I  therefore think that the appeal succeeds and 
that the judgment of Bailhache, J. should be 
restored. A ppeal allowed.

Solicitors for the appellants, Parker, Garrett, and 
Co.

Solicitors for the respondents, D owning, Hancock, 
M iddleton, and Lewis.

J u ly  15, 16, 19, and Nov. 26, 1920.
(Before Lord B i r k e n h e a d , L.C. and Lords F i n l a y , 

S h a w , M o u l t o n , and S u m n e r .)

O w n e r s  o f  S t e a m s h ip  A l e x a n d e r  S h u k o f f  v .
O w n e r s  o f  St e a m s h ip  G o t h l a n d .

O w n e r s  o f  St e a m s h ip  L a r e n b e r g  v . O w n e r s  o f  
St e a m s h ip  G o t h l a n d , (a)

ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAND. 
C ollis ion  — Compulsory pilotage —  D u ty  o f master 

and crew to assist p ilo t.

They who seek to establish the defence o f compulsory 
pilotage, which is  o f statutory o rig in , must show 
that the co llis ion was due solely to the faxdt o f the 
p ilo t, and i f  there is  neglect on the p a rt o f the 
master and crew o f the ship o f which the p ilo t is  
in  charge which cannot be shown to be unconnected 
w ith  the co llis ion  they do not discharge that onus.

A  p ilo t is  entitled to the assistance o f a  look-out and  
tim ely reports o f m ateria l incidents, and, i f  th is  
assistance is  not given, i t  cannot be said that the 
p ilo t ought to have known of incidents w ithout 
being told o f them, and therefore that the blame is 
his alone

Where a p ilo t was navigating a sh ip at f u l l  speed 
in  narrow  waters among a large number o f vessels 
and the course taken was such that i t  must have 
been obvious to the master either that the p ilo t d id  
not know o f a r is k , or that, i f  he d id  know, he was 
undertaking an unwarrantable r is k , i t  was held that 
the master owed a du ly  to his owners and to the 
p ilo t to call the p ilo t's  attention to the risk , and teas 
not ju s tif ie d  in  doing nothing.

A p p e a l s  from two decisions of the Court of Appeal 
varying decisions of H ill, J.

The question arising on the facts in each case was 
as to the nature and extent of the duty of the master 
and crew of a vessel in charge of a compulsory 
pilot to render assistance to the pilot.

The litigation arose out of a collision which 
occurred between the Gothland and the Alexander 
Shukoff and a consequent collision between the 
Larenberg and the Gothland in the South Edinburgh 
Channel in the Thames shortly before noon on the 
4th Dec. 1916.

The Aberdale, the Alexander Shukoff, and the 
Gothland, which with several other ships had been 
detained in the Black Deeps, were proceeding down 
the channel in the order named. The Aberdale,

(a) Reported by W. E. R e id , Eeq.. Barrister-at-Baw.
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which was a good way ahead of the Alexander 
Shukoff, was signalled by a torpedo boat to anchor, 
and she turned round in the channel to pass up to 
the Black Deeps for anchorage. This signal, 
which was general, was apparently not seen by the 
other vessels. The Aberdale thus met the Alexander 
Shukoff, and the two vessels exchanged port helm 
signals, and were about to pass port to port, the 
Alexander Shuko ff altering her course about half a 
Point to port for that purpose. At this time the 
Gothland, which was proceeding at full speed, was 
rapidly overhauling the Alexander Shukoff on her 
starboard quarter, and she suddenly starboarded, 
intending to pass across the bow of the Alexander 
Shukoff, There was not time to effect this, and the 
port bow of the Gothland came into contact with 
the starboard bow of the Alexander Shukoff, and 
considerable damage was done to the latter ship.

Hill, J. held that the Gothland was solely to blame 
for the collision, and, finding as a fact that the master 
and crew did not report to the pilot the position of 
either the Aberdale or the Alexander Shukoff, he 
held that the defence of compulsory pilotage failed 
inasmuch as the pilot had not received from the 
master and crew the assistance to which he was 
entitled, and the owners of the Gothland had not 
shown that the neglect of the master and crew was 
not a contributory cause of the collision.

The Court of Appeal reversed this decision on the 
ground, first, that there was no duty to call the 
pilot’s attention to this particular vessel before the 
moment when, according to the evidence, the pilot 
became fully aware of her position, and, secondly, 
that at the time the pilot himself could by the 
exercise of reasonable care and skill have avoided the 
secident. The Lords Justices therefore, accepting 
the advice of their nautical assessors, differed in 
their view of the facts, and accordingly held that 
the defence of compulsory pilotage had not been 
made out.

In the second action the Larenberg, which was 
Proceeding down the Thames following behind the 
Gothland, on seeing the Gothland steering her course 
s° as to run across the bow of th e  Alexander Shukoff, 
slowed her engines but did riot stop them. After 
the first collision the Larenberg reversed her engines, 
hut the Gothland came across her course before she 
pould take all her way off, and as the result the 
Larenberg struck the Gothland on her port quarter 
and did her serious damage. The Larenberg was at 
the time also under compulsory pilotage.

Hill, J. held that both vessels were to blame and 
aPportioned the blame as to two-thirds to the 
Gothland and as to one-third to the Larenberg. He 
also held that the fault on the Gothland was not 
solely that of the pilot, but that the fault on the 
Larenberg was solely that of the pilot, and he gave 
judgment for the owners of the Larenberg for two- 
fhirds of the damage sustained, and dismissed the 
°laim of the Gothland.
, In  this case also the Court of Appeal varied the 
Judgment of Hill, J., and held that the Larenberg 
was alone to blame, but that as the fault was 
solely that of her pilot the Gothland could recover 
frothing.

La ing , K.C. and J .  B . A s p in a ll for the appellants 
m the first case.
. La ing , K.C. and Lewis Noad  for the appellants 
,n the second case.

B u tle r  A s p in a l l , K.C., B ateson , K.C., and D .
Stephens, K.C. for the respondents.

[H. o f  L .

The following cases were referred to :
The Io n a , 16 L. T. Rep. 158 ; 1867, L. Rep. 1

P. C. 426 ;
The Valasquez, 16 L. T. Rep. 777 ; 1867,

L. Rep. 1 P. C. 494 ;
The Tactic ian , 10 Asp. Mar. Law Cas. 534 ; 

97 L. T. Rep. 621 ; (1907) P. 244 ;
The Benue, 14 Asp. Mar. Law Cas. 24; 116 

L. T. Rep. 220; (1916) P. 47; Clyde
N avigation Company v. Barclay, 3 Asp. Mar. 
Law Cas. 390; 36 L. 3’. Rep. 379; 1876, 
L. Rep. 1 App. Cas. 790 ;

The Sans pare il, 9 Asp. Mar. Law Cas. 59, 78 : 
82 L. T. Rep. 606 ; (1900) P. 267 ;

Radley v. London and N orth  Western R a ilw ay, 
35 L. T. Rep. 637 ; 1 App. Cas. 754.

The House (Lord Birkenhead, L.C., Lords Finlay, 
Shaw, and Moulton—Lord Sumner dissenting in the 
first case, but agreeing in the second) after considera
tion reversed the order of the Court of Appeal in 
each case and restored the judgment of Hill, J.

Lord B i r k e n h e a d , L.C.—It  will, I  think, be 
convenient if I  read the speeches I  have prepared 
on these matters consecutively, putting the ques
tions, of course, separately from the Woolsack 
afterwards. I  take first the case of the Alexander 
Shvkoff.

This is an appeal from an order of the Court of 
Appeal dated the 12th Feb. 1919, reversing a decree 
of Hill, J. dated the 17th June 1918.

The action was brought by the appellants in 
respect of a collision in the Thames between the 
steamship Alexander Shukoff and the steamship 
Gothland during the morning of the 4th Dec. 1916. 
Both vessels carried pilots by compulsion of law. 
Hill, J. held that the Gothland was solely to blame 
and that the defence of compulsory pilotage was 
not made out. The Court of Appeal, while agreeing 
that that vessel was solely to blame, held that the 
defence of compulsory pilotage was made out, and 
accordingly this appeal has been brought.

There was considerable conflict of evidence in 
the trial court, and there can be no doubt that 
Hill, J. was right in refusing to accept the expla
nations and statements of facts offered on behalf 
of the Gothland. The real issue is whether the 
defence of compulsory pilotage has been established 
by the owners of that vessel.

The collision in question occurred shortly after 
11 a.m. on the 4th Dec. 1916, in fine clear weather 
in the South Edinburgh Channel between No. 5 and 
Ko. 3 buoys. The learned judge found that the 
tide was on the ebb between one and two knots 
setting south-easterly. The Alexander Shukoff, a 
vessel of 257ft. in length, capable of eight knots, 
and the Gothland, which is 490 ft. long and capable 
of thirteen knots, were among a large number of 
other vessels which had been at anchor in the 
Black Deeps, and had obtained permission to 
proceed. As the North Edinburgh Channel was 
closed they all had to pass through the South 
Edinburgh Channel. There were therefore at the 
time a large number of vessels in the vicinity. 
The entrance to the channel is marked on the port 
side by No. 5 buoy.

The first ship whose manœuvres require notice is 
the steamship Aberdale, which entered the channel 
ahead of the other two, and when in mid-channel 
was ordered by a torpedo boat to anchor instantly. 
This signal, which was general, was apparently 
not seen, and was certainly not obeyed by the other
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ships. The Aberdale swung round with her head 
pointing north-west and, while she was so heading, 
the Alexander Shulcoff was seen about a quarter 
of a mile away heading in a south-easterly direction 
a little on the port side of the channel. As she 
entered the channel she was going about eight 
knots. The Gothland was seen by the Aberdale 
almost at the same moment as the Alexander 
Shukoff. She was about three-quarters of a mile 
away heading down channel, in a south-easterly 
direction, on the starboard quarter of the Alexander 
Shukoff and proceeding at full speed. The Aberdale 
and the Alexander Shuko ff exchanged port helm 
signals, and passed port to port, the latter altering 
her course about half point to port for the purpose. 
The Gothland was about a quarter of a mile from 
the latter vessel and overhauling her when the 
signals were exchanged. She was on the Aberdale's 
starboard quarter. Both passed the Aberdale on 
courses which, though nearly parallel, were none 
the less converging. The evidence given on behalf 
of the Gothland was not evidence of truth, but 
certain facts are nevertheless established. This 
vessel was proceeding at full speed in narrow waters 
among a large number of ships. The pilot was in 
charge. The master and second officer were on the 
bridge, the chief officer was on the forecastle head, 
and there was a man in the crow’s-nest as 
look-out man.

The pilot stated that he first saw the Alexander 
Shukoff when she was one or two ships’ lengths 
away, and in cross-examination put the distance 
at 700ft. No one reported her to him. The 
master did not see her until they had passed ahead of 
the ship at anchor, and he said that there were so 
many ships about that they could not notice any one 
in particular. The second officer, who was near 
him, first saw her when she was about a ship’s 
length off a little abaft the beam, and his obser
vation was so perfunctory that he seems to have 
thought that she was overtaking the Gothland. 
The chief officer noticed the Alexander Shukoff when 
she was on their port side, perhaps half a ship’s 
length away, at the moment when they were manoeu
vring to pass round the stem of the ship at anchor, 
but he obviously did not think it his duty either 
to keep a look-out or to report. I t  does not appear 
whether the look-out saw her, but certainly he made 
no report to anyone. Nor was any report made to 
the pilot as to the Aberdale. In these circumstances 
the Gothland continuing to come on, the two ships 
collided at a fine angle, the starboard bow of the 
Alexander Shukoff coming into contact with the 
port bow of tbe Gothland. Hill, J. held that the 
Alexander Shukoff did nothing wrong, that the 
Gothland was proceeding at a reckless and excessive 
speed, and did nothing to avoid the collision until 
it was too late, because no one on board was 
paying attention to the other vessel. The learned 
judge did not decide whether it was the duty of the 
master to interfere having regard to the rate of speed, 
which in his view made the duty of rendering every 
possible assistance to the pilot all the greater. 
This duty, which should have been present to the 
minds of all the officers, was not discharged at all. 
In  his view the failure to report a ship which was 
being overtaken and on a converging course fine 
on the Gothland's bow, left the pilot without proper 
assistance, and therefore the defence of compulsory 
pilotage failed.

The Court of Appeal reversed this decision on 
the ground, first, that there was no duty to call

the pilot’s attention to this particular vessel before 
the moment when, according to the evidence, the 
pilot became fully aware of her position, and, 
secondly, that at that time the pilot could by the 
exercise of reasonable care and skill have avoided 
the accident. The Lords Justices, therefore, 
accepting the advice of their nautical assessors, 
differed in their view of the facts. On the question 
of speed, they pointed out that interference with the 
pilot is only justified in extreme cases, of which 
this was not one. They therefore held that the 
defence of compulsory pilotage had been made out.

In  cases where such a defence is set up there 
are two factors which must be taken into account. 
The first is that this defence, which is of statutory 
origin and has been repeated in successive Acts 
of Parliament, is part of the settled policy of the 
country, and is not to be narrowed or diminished in 
force by decisions of the courts. The second is 
that this rule, which is intended as a measure of 
security, does not mean, and must not be taken to 
mean, that a pilot when once he is in charge of a 
vessel is so circumstanced that the master and 
crew owe him no duty to inform him of circum
stances which, whether he has noticed them himself 
or not, are material for him to know in directing 
the navigation of the vessel. The master and crew 
are not mere passengers when a pilot is on board 
by compulsion of law. The pilot is entitled to 
their assistance, and to apply the defence of com
pulsory pilotage to a case where the accident 
would have been averted if such assistance had been 
given though in fact it was not, would defeat the 
policy which has created the defence, and so 
far from increasing the safety of navigation would 
actually increase its risks. The law has been laid 
down in a number of cases, though not, I  believe, in 
this House. In  The Iona  (16 L. T. Rep. 158 ; (1867) 
L. Rep. I  P. C. 426), the Judicial Committee, after 
pointing out that it was for defendants to make out 
the defence and that therefore they must prove 
not merely that there was fault or negligence on 
the part of the pilot, but that the damage was 
occasioned exclusively by such default, proceeded 
at p. 435 to point out that if the pilot had been 
made earlier aware of the position of a certain 
barge the accident might never have occurred. 
Thus the neglect of duty on the part of the look
out man not only might have been conducive to 
the disaster, but was in all probability the ultimate 
cause of it. Again, in The Velasquez (16 L. T. Rep. 
777; (1867) L. Rep. 1 P. C. 494) the Judicial 
Committee laid down the rule in these terms : “ The 
cases have clearly established that if, for any act 
or omission which contributed to the accident 
the master or crew is to blame—then, although 
the pilot is also to blame, the owners are not 
exempted from liability,” and the judgment 
adds: “ That it is the duty of the crew, by 
means of a sufficient look-out, to give to the 
pilot the earliest possible information of an 
approaching vessel and accurately to describe 
her position was the principle enforced in the 
case of The Io n a , and in the present case it 
may reasonably be inferred that if the pilot had 
received earlier information he would not have 
given the order to starboard at all or would have 
given it at a time when on a starboard helm he 
could have gone clear of the barque.” In The 
Tactic ian  (10 Asp. Mar. Law Cas. 534 ; 97 L. T. 
Rep. 621 ; (1907) P. 244) Lord Alverstone, 
L.C.J. stated (at p. 250) the rule in these
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terms: “ The cardinal principle to be borne in 
mind in these pilotage cases . . .  is that 
the pilot is in sole charge of the ship,” and he 
expressed his agreement “ with the opinions of the 
very learned judges from Dr. Lushington down
wards . . .  as to the danger of a divided 
command and of interfering with the conduct of 
the pilot and that if anything of that kind amounts 
to an interference or a divided command serious 
risk is run of the ship losing the benefit of the 
compulsory pilotage. . . . But side by side
with that principle is the other principle that the 
Pilot is entitled to the fullest assistance of a com
petent master and crew, of a competent look-out 
and a well-found ship. . . . The cases in
which the master has to interfere at all with the 
pilot very rarely occur . . . but there is or
may be a distinction between interference and 
bringing to the pilot’s notice anything which the 
Pilot ought to know. The pilot has a good many 
things to attend to, particularly in a place like the 
Thames, and certainly it is not putting the case 
too high to say that he is entitled to full informa
tion with regard to any surrounding fact which it 
18 important he should know.”

It  must be borne in mind that, as Lord Selborne 
Pointed out in Clyde N avigation Company v. 
Barclay (3 Asp. Mar. Law Cas. 390 ; 36 L. T. 
Rep. 379, 1 App. Cas. 790, at p. 796), there are 
three things necessary to be proved : first, that 
a qualified pilot was acting in charge of the ship ; 
secondly, that the charge was compulsory ; and, 
thirdly, that it was his fault or incapacity which 
occasioned the damage.

Your Lordships have to apply these principles 
to the facts of this case. If  the pilot, having 
received timely information of the position of the 
■Alexander Shuko ff and the Aberdale, acted so 
negligently as to cause the collision, there can be 
no doubt that the fault would be his alone. The 
evidence establishes clearly that so far from 
receiving such information in time he was given 
none at all. In  circumstances which called for the 
greatest care and fullest assistance he was left to 
bis own observation. It  is obvious from his own 
explanation that he was not fully aware of the 
Position and intentions of both these vessels at the 
lime of the collision. I t  may be (though I  am not 
satisfied upon this point) that he ought to have been 
aware, but a pilot’s duty is that of controlling the 
navigation of the ship and his attention must at 
times be concentrated on some particular fact. 
He is entitled to have the assistance of a look-out 
and timely reports of material incidents. He is 
m charge, but he is not in charge without assist
ance. If  that assistance is not forthcoming it is 
difficult, if not impossible, for the owners to say 
that the pilot ought to have known without being 
I°ld, and therefore that the blame is his alone, 
mr this reason, that it by no means follows that, 
n the pilot had been informed, as he should have 
been, of the respective positions of these two vessels 
at a time when a report ought to have been made, 
b® would have acted as he did. When he first saw 
be Alexander Shukoff he was only a short distance 

away, and he was committed, at a late period in 
the development of events, to a course which, as 
events proved, brought his vessel into collision 
With her. Had a proper look-out been kept and 
iad information been given him in time he would 
dot have been placed in a position in which he found 
himself forced to come to a swift and peremptory

decision whether to hold on or to alter his course. 
Even although at the actual moment of decision 
the collision might have been avoided if he had 
acted differently, it cannot be said that he would 
have found himself obliged to come to an instant 
decision at that moment, and in those circumstances, 
if he had received the assistance to which he was 
entitled. There is also another consideration 
which must have considerable weight—namely, 
that the pilot was navigating the ship at full speed 
in narrow waters among a large number of vessels. 
I t  cannot be contended that in this case it was 
the master’s duty to take the vessel out of the pilot’s 
charge, but the course taken was such that it must 
have been obvious to the master either that the 
pilot did not know of the risk to which he was 
subjecting the ship or that if he did know he was 
undertaking an unwarrantable risk. The master 
owed a duty to his owners and to the pilot to call 
the pilot’s attention to the risk so that the latter 
might have his attention directed to the danger 
that was imminent unless more care was taken. 
Yet the master did nothing.

Your Lordships have to decide whether in these 
circumstances the respondents have established 
that the collision was due solely to the fault of the 
pilot. In  my opinion they did not discharge that 
onus, but, on the contrary, there was neglect on 
the part of the master and crew of the Gothland 
which cannot be shown to have been unconnected 
with the collision.

The Lord Chancellor then read the following 
judgment in the case of the steamships Larenberg 
and Gothland :

This appeal is concerned with a collision between 
the steamship Larenberg and the steamship Goth
land, which took place very shortly after the 
collision between the latter vessel and the steam
ship Alexander Shukoff. I t  is unnecessary to 
recapitulate the facts up to the time of the first 
collision as I  have already fully stated them in 
my speech in that case. The steamship Larenberg 
is a vessel of 326ft. in length and at the material 
time was in ballast. At the moment she entered 
the South Edinburgh Channel she was following 
the Alexander S huko ff and ahead of the Gothland, 
but before the first collision the latter ship had 
passed her, and but for that collision the events 
which happened could not have taken place. At 
that time the Larenberg was astern of the other 
two vessels and further over to the east side of 
the Channel. The Gothland's case was, shortly, 
that, after the first collision was over, she was 
again on her down channel course when she had 
to manoeuvre for a vessel at anchor, and the 
Larenberg overtaking her failed to keep out of her 
way. The case for the Larenberg is that as a result 
of the collision the Gothland came across the course 
of the Larenberg, which had slowed down before 
the first collision and had reversed about the time 
that event took place, and that in consequence 
of the Gothland’s coming across the Larenberg’s 
course she collided with the latter before that 
vessel had lost all her way.

The evidence was very conflicting, and Hill, J. 
accepted the evidence of the Larenberg’s pilot 
with one exception. This witness’s evidence was 
that the Larenberg was following the Alexander 
Shukoff at about the same speed, and when squared 
up in the channel was about 500ft. or 600ft. off 
on the port quarter. The Gothland approached 
the Alexander Shukoff from the southward towards
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the east, and the first collision took place when the 
Larenberg was about 300ft. behind the Shut, o ff, 
still on her port quarter. Before that collision the 
Larenberg's pilot slowed his engines and went 
inside No. 5 buoy, and at the time of that collision 
his engines were going slow. After that collision 
the Gothland passed ahead of the S hukoff across 
her bows, being on a starboard helm. The Laren 
berg at the time of that collision went full speed 
astern and the Gothland also was going astern, 
with the result that the Larenberg's stem came 
into contact at right angles with the port side aft 
of the Gothland, which had by then stopped her 
engines. The place of this second collision was 
near No. 3 buoy. The witness estimated that 
three minutes elapsed between the two collisions. 
He was of opinion that the Gothland could have 
avoided the Larenberg without getting into shoal 
water by going ahead on her port engine. As the 
learned judge pointed out, the Larenberg was 
only 100 yards behind the Gothland when the first 
collision occurred, and the place of the second 
collision was only about 500 yards away from the 
spot where the former occurred, and therefore the 
Larenberg's engines cannot have been reversed so 
soon as the witness said, and consequently not so 
soon as they ought to have been.

The Gothland’s pilot attributed his actions to 
the need for avoiding a vessel at anchor right across 
the channel. It  is a remarkable circumstance if this 
were the case that he did not notice her until after 
the first collision; the omission means that he did 
not observe a vessel anchored right across his 
course in a narrow channel along which he was pro
ceeding at full speed. Nor do the other witnesses 
appear to have seen this vessel. It  is obvious that 
the pilot was seeking for an excuse, but, even if this 
vessel was where he places her, the excuse will not 
avail, as he ought to have seen her before and, 
moreover, he did not know, nor was he informed, 
that he was bringing the ship across the Larenberg's 
course. The evidence for the Gothland was con
flicting and difficult to understand. It  is not 
remarkable therefore that the learned judge found 
it impossible to reconcile this evidence with the 
known facts. He found both vessels to blame, but 
held that the Gothland was not, but that the Laren
berg was, protected by the defence of compulsory 
pilotage. The Court of Appeal, while agreeing 
that the position of the Gothland was due to the 
negligence of those placed in charge of her, was 
nevertheless of opinion that the Larenberg’s pilot 
could have avoided the Gothland if he had exercised 
proper care and skill, and therefore held the Laren
berg solely to blame. As, however, the court held 
that the negligence was that of the pilot who was in 
charge by compulsion of law they gave effect to the 
defence of compulsory pilotage. From this decision 
the Larenberg has appealed to your Lordships’ 
House. In  coming to a decision upon these facts it 
is important to observe that the Larenberg should 
have reversed her engines at the very moment of 
the first collision, as indeed her pilot claimed that 
she did. It  is impossible in this respect to acquit 
her of an act of negligence, which probably led to the 
collision and certainly made the shock more severe 
than otherwise it would have been. The Gothland 
was also negligent not only in respect of the earlier 
collision but also by not taking proper steps to 
clear the Shukoff and avoid coming across the 
channel. Had she not come across in continuing 
negligence the second collision would have been

avoided. It  is clear that the master and crew of the 
Gothland did not report the Larenberg to the pilot, 
who, according to his own story, did not know of 
her until, hearing a shout from her, he saw her about 
half a ship s length away. This conduct shows that 
the pilot and the master and crew were guilty of 
negligence right up to the time of the second 
collision. This is not in my view the simple case of 
a vessel which was negligent but whose negligence 
was not the cause of the accident. In this case the 
Gothland had by negligence got into a position 
which contributed greatly to the second collision. 
I t  was her duty to do all that she could to prevent 
any untoward result of that negligence. She failed 
in that duty and it is impossible to say that in 
those circumstances she has proved that the blame 
must be placed solely upon the Larenberg.

Both vessels are therefore to blame, but in the 
case of the Larenberg the defence of compulsory 
pilotage is established. The Gothland cannot avail 
herself of that defence. As I  have already stated, 
the first collision was a cause which contributed to 
the second, and, on the facts, the master and crew 
failed in their duty in that case. They also failed 
in their duty to keep a proper look - out and 
keep the pilot informed after the first collision. 
The result is that the order of the Court of 
Appeal must be reversed and the decree of Hill, J. 
restored.

Lord F i n l a y .— I  will read first my judgment in 
the case of the Alexander Shukoff. (a)

The appellants in this case, the owners of the 
steamship Shukoff, brought an action against the 
respondents, the owners of the steamship Goth
land, for damage sustained by them in a collision 
between the two vessels which occurred in the 
South Edinburgh Channel in the Thames on the 
4th Dec. 1916 shortly before noon. There was a 
counter-claim by the owners of the Gothland. 
The case was tried before Hill, J. sitting with the 
Elder Brethren. He decided that the Gothland 
was solely to blame and that the defence of com
pulsory pilotage failed. The Court of Appeal 
agreed that the Gothland was solely to blame, but 
held that the defence of compulsory pilotage had 
been established. The only question on the present 
appeal is as to the defence on the ground of com
pulsory pilotage. The Gothland was under com
pulsory pilotage, but Hill, J. held that the master 
and crew were also to blame for the collision on the 
ground that they had failed to report the Shukoff 
to the pilot and that this default had contributed 
to the collision. With regard to the contention that 
the master of the Gothland ought to have interfered 
with the pilot on the ground that the speed at which 
he was going was excessive and reckless, Hill, J. 
thought that it was'unnecessary for him to express 
any opinion. The Court of Appeal reversed the 
decision of Hill, J. on the question of compulsory 
pilotage. They held that the collision was solely 
the fault of the pilot on the ground that he was aware 
of the presence of the Gothland in time to prevent 
the occurrence of the collision by the exercise of 
reasonable care and skill, and that no case had been 
made out to show that the master ought to have 
interfered with the pilot.

The Shukoff was proceeding down the South Edin
burgh Channel, and at the same time a considerable 
number of other vessels which had been detained

(a) Lord Finlay subsequently refers to this vessel 
as the Shukoff.
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in the Black Deep and its vicinity, and had received 
Permission to put out to sea, were also proceeding 
in the same direction. One of these ships was the 
Gothland, which had a speed of thirteen knots as 
against the eight knots of the Shukoff. Those on 
board the Shukoff first noticed the Gothland:, 
according to their preliminary act, about half-a- 
mile distant astern and on the starboard quarter 
of the Shukoff. A steamship called the Aberdale 
bad been proceeding down the river a good way 
ahead of the Shukoff, when she was signalled by a 
torpedo-boat to anchor at once. The Aberdale 
turned round in the Channel in order to pass up to 
the Black Deep for anchorage. She met the 
shukoff, which was coming down, and the two 
vessels were about to pass one another port to port. 
They had exchanged signals for that purpose, and 
the Shukoff had ported half a point. The Gothland 
was overtaking the Shukoff, and for some reason 
starboarded and attempted to pass between the 
stem of the Shukoff and the stem of the Aberdale, 
these vessels being then at no great distance from 
°ne another. The port bow of the Gothland struck 
the port bow of the Shukoff, doing a good deal of 
damage. The pilot of the Gothland, when asked in 
cross-examination why he did not port so as to 
Pass clear of the Shukoff, gave as his excuse for 
not doing so that there was a vessel on his star- 
hoard bow a little further down the Channel which 
made this impossible, but there is no confirmation 
°f this statement, and it cannot be accepted.

No report was made by the look-out or officers 
on board the Gothland to the pilot as to the presence 
cither of the Shukoff or of the Aberdale. I t  appears 
from the evidence that no reports whatever were 
made on board the Gothland of any ships in the 
Channel. It  is said that there were so many ships 
that such reports would have been useless, as the 
Pilot could see the vessels himself, and that reports 
might have distracted his attention from the proper 
discharge of his duties. I  quite agree that at 
8°me points in the Thames, owing to the multi
tude of shipping, it must be impossible to report 
every vessel, and that to attempt to do so might be 
mischievous. It  is, however, impossible to justify 
the course which those on board the Gothland: 
followed in reporting nothing at all. From time 
to time there must be cases in which a report is 
desirable even in so crowded a river if a vessel is in 
such a position as to call for some action on the part 
of the pilot in charge. Even if the pilot can see 
the vessel himself his attention may for the moment 
have been diverted elsewhere, and a report would 
ensure that he becomes aware of a possible source of 
danger.

Hill, J. found that there was default on the part 
°f the master and crew of the Gothland in not 
Reporting the Shukoff as the Gothland overhauled 
ocr, and that this contributed to the collision. But 
”Uc Court of Appeal found that the pilot of the 
Gothland was perfectly aware of the presence of the 
Shukoff in time to enable him to avoid her, and that 
"e fault was absolutely his. I  should not be 

Prepared to hold that the failure to report the 
Shukoff contributed to the collision. The Gothland 
hud been overhauling her for some time, and it is 
obvious that the statement of the pilot that he saw 
. r himself is true. He undertook the somewhat 

nsky manœuvre of taking his vessel across her bows, 
ousting no doubt to the superior speed of the 
Gothland to carry him through this manœuvre in

But the failure to report the Aberdale stands 
on a very different footing. The pilot states 
that he did not notice the Aberdale. Her presence 
proceeding up the channel a little on the port bow 
of the Shukoff, which was coming down, and at 
no great distance from her, was a matter which 
certainly should have been reported to the pilot. 
I t  may be that the pilot was not speaking the 
truth when he said that he did not see her. Indeed 
some of his evidence was of such a character that 
it is impossible to attach much importance to any 
unsupported statement of his. But it is quite 
possible that he is speaking the truth in this 
instance. His attention may have been concen
trated on the Shukoff, across whose bows he was 
about to take the Gothland. The appearance of 
the Aberdale proceeding up channel after she had 
turned was a new phenomenon which ought to have 
been reported so as to call the pilot’s attention 
to her. Her presence in that position was a most 
material element in determining as to the pro
priety of attempting to cut across the bows of the 
Shukoff.

In  my judgment it is impossible to accept the 
proposition that there is no duty'to report anything 
that the pilot can see for himself. The fact that 
the master or officer in charge of the ship can see 
an object does not excuse the failure of the look
out to report it. Apart from the fact that two 
pairs of eyes are better than one, the attention of 
the officer in charge may have been for the moment 
turned in some other direction. The pilot is 
there to take charge of the ship, and in doing so 
he is entitled to the same assistance from the 
look-ôut as the master or officer would in ordinary 
course receive. I  think that the failure to report 
the Aberdale under the circumstances was inex
cusable. The principle on which the master and 
crew of the Gothland acted, that they need report 
nothing on the ground that the pilot, if he uses his 
eyes, could see for himself, is at once novel and 
dangerous. The attention of the pilot ought to 
be called by a proper look-out to the appearance 
of anything which should be taken into account 
with reference to the proper navigation of the ship. 
If, in the present case, his attention had been 
called to the presence of the Aberdale it might 
have led him to think twice before he attempted 
to cut in across the Shukoff's bows between her 
and the Aberdale.

I t  was alleged on behalf of the Shukoff that the 
speed of the Gothland was reckless and that it 
was the duty of the master at least to give some 
warning to the pilot on this score. The Gothland 
was going at fifteen knots and there was a great 
deal of shipping about, but, on the other hand, 
it has been urged that with a good speed the vessel 
answers to her helm more readily and therefore 
that the speed really made for safety. The 
question of speed is a matter for the pilot in charge 
of the ship, and it might be productive of danger 
if your Lordships laid down any rule of conduct 
which might appear to encourage interference with 
the pilot. Except in extreme cases, and under 
very special circumstances, unasked advice might 
rather tend to worry and distract the pilot in the 
discharge of his very responsible duties.

I  agree with the Court of Appeal that no circum
stances existed in the present case which called 
for any interference by the master of the Gothland. 
whether in the way of advice or otherwise. Hill, J. 
expresses no opinion upon this point.
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But on the ground which I  have already stated— 
failure to report by the look-out—I  think that 
the collision cannot be held to be the fault exclu
sively of the pilot and that the defence on the 
ground of compulsory pilotage of the Gothland 
fails, and I  think, therefore, that the judgment 
of the Court of Appeal must be reversed.

I  now proceed to deal with the collision between 
the steamship Larenberg and the Gothland.

The Larenberg is a Dutch steamer of 3625 tons 
gross, and she came into collision with the Gothland 
within a few minutes after the collision between 
the Gothland and the Shukoff. An action for 
damage was brought by the owners of the Gothland, 
and there is a counter-claim by the owners of the 
Larenberg.

Hill, J. found that both ships were to blame, 
the Gothland to the extent of two-thirds and the 
Larenberg to the extent of one-third, but in the 
case of the Larenberg he held that the defence of 
compulsory pilotage had been established. The 
Court of Appeal held that the Larenberg was solely 
to blame and that the defence of compulsory 
pilotage was made out.

In  this case it appears to me that Hill, J. was 
right in finding that both the Larenberg and the 
Gothland were to blame. The Larenberg came 
down the South Edinburgh Channel behind the 
Gothland and more to the east. She had the 
Gothland on her starboard bow. She was under 
compulsory pilotage, and the pilot, apprehensive of 
danger ahead from what he saw of the behaviour 
of the Gothland, put her inside No. 5 buoy so as 
to pass down with that buoy on his starboard 
side and slowed down his engines. He witnessed 
the collision between the Shukoff and the Gothland, 
and says that he at once reversed his engines. 
The Gothland, after the collision with the Shukoff, 
angled off towards the shoal water to the east of 
the channel. She was so angling across, abreast 
of No. 3 buoy, when the Larenberg came down 
the channel, and, going at about four knots, 
struck her on the port quarter nearly at right 
angles.

We are advised by our nautical assessors that 
if the engines of the Larenberg had been reversed 
immediately when the first collision—that of the 
Shukoff and the Gothland—took place the collision 
between the Larenberg and the Gothland would in 
all probability not have happened at all, or, at 
all events, that the violence of the blow would have 
been much less‘than it was. This advice is in 
accordance with that given by the Elder Brethren 
in the Admiralty Court, and I  think that we should 
act upon it. The Larenberg, therefore, must be 
held to blame. As regards the Gothland, she clearly 
was in fault with regard to the second collision, 
as she had been with regard to the first. The fact 
that she was angling across the channel in the 
manner I  have described was due in the first 
instance to her own negligence which brought about 
the collision with the Shukoff. I  am further of 
opinion that there was negligence on the part of 
the Gothland after the first collision in two respects. 
Her look-out was again defective. Those on 
board her were unaware that the Larenberg was 
coming down the channel until she was close upon 
her, and, in my opinion, if they had been so aware 
the Gothland could, by porting, have got out of 
the way of the Larenberg. For these reasons I  
think the judgment of Hill, J. that both vessels 
were to blame was right.

Both the Larenberg and the Gothland, however, 
raised the defence of compulsory pilotage. In 
the case of the Gothland that defence must fail as 
the master and crew failed to report the Larenberg, 
and therefore the fault of the negligence subsequent 
to the first collision cannot be imputed solely to 
the pilot, and it was by the failure of the look-out 
on board the Gothland, as well as by the default 
of the pilot, that the first collision had taken place, 
bringing the Gothland into the way of the Larenberg. 
The Larenberg was also under compulsory pilotage, 
and there is nothing in her case to show that any 
blame can be thrown upon the master and crew, 
so that that defence in her case is established.

The decision of the Court of Appeal that the 
Larenberg was solely to blame for this collision 
proceeds, in my opinion, upon a mis-application 
of the doctrine acted upon in the case of The 
Sanspareil (9 Asp. Mar. Law Cas. 59, 78; 82 
L. T. Rep. 606; (1900) P. 267). The principle 
of law applied in the Sanspareil case is very old. 
In  that case it was held by the Court of Appeal 
that the tug with a vessel in tow was guilty of 
bad seamanship and negligence in keeping her 
course and speed so as to cross in front of the 
Channel Fleet, which was proceeding up the Channel. 
The Court of Appeal, however, held that that 
initial negligence on the part of the tug was not 
really part of the effective cause of the subsequent 
collision, which was solely due to the manner in 
which the Sanspareil, one of the vessels of the 
fleet, was handled.

It  is often a question of great nicety whether 
the negligence of the plaintiff was in the transaction 
itself or occurred at an earlier stage of the history. 
In  the case of the Sanspareil it was held that it 
was not really part of the incidents of the collision 
itself, but was entirely antecedent. In  the present 
case it seems to me clear that the negligence of the 
Gothland was in the transaction itself which imme
diately led to the collision, and that the ordinary 
rule of contributary negligence is applicable.

I  therefore think that in this case judgment 
should be entered that both vessels were in fault, 
but that the Larenberg is exonerated on the ground 
of compulsory pilotage.

Lord Sh a w .— In  these cases I  desire to say to 
your Lordships that in the course of considering 
them I  was favoured with the perusal of the judg
ment of Lord Finlay, and I  so entirely concur 
in the statement of the facts of those cases that 
my noble and learned friend gave, and the verdict 
and reasons for which he has pronounced that I  
feel it not to be incumbent upon me even to presume 
to add to or vary his judgment. I  make this 
exception only to pronounce one sentence and it 
is in reference to the case of the Shukoff. 
When a ship is put under compulsory pilotage 
it is no doubt true that the entire control of her 
movements is under the command of the pilot 
so charged with the vessel. It  is not, however, 
in any sense true that the pilot is thus charged 
with a vessel deprived of the ordinary and proper 
services of her crew. It  would be a strange result 
if it were so. The testing instance is the case of 
the man on the look-out. His responsibility 
as the servant of the vessel remains, and if there 
are degrees in such a case it is, of course, specially 
acute when the vessel is under compulsory pilotage. 
If  it were not so the situation in law would indeed 
be peculiar, because it would place the pilot, who 
presumably was in a position where exceptional
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skill and knowledge are required for the navigation 
of the vessel, in a situation in which he had to render 
those services to it deprived of the ordinary and 
elementary facilities for navigation which were 
afforded by the active and vigilant services of the 
man on the look-out. I  do not think that the 
law countenances either such reasoning or such 
an absurd result. If  such services are not rendered, 
and that materially contributes to the collision, 
the ship fails to obtain a quittance of liability 
by reason of the compulsory pilotage. I  have that 
fully in view when I  pronounce my adherence 
to the views given by my noble and learned 
friend.

Lord M o u l t o n .— I  w i l l  give m y  opinion first in 
the case of the Alexander Shukoff.

The litigation in the case of the owners of 
the steamship Shukoff, and in the associated case 
of the owners of the steamship Larenberg against 
the same defendants, arises from two collisions 
which took place in the Thames on the morning of 
the 4th Dec. 1916.

The vessels concerned had been at anchor through 
the night in the Black Deeps in company with a 
considerable number of other vessels which were 
waiting for daylight to proceed down the South 
Edinburgh Channel on their respective voyages. 
The S hukoff was an iron steamship somewhat over 
250ft. long and was proceeding to Dunkirk laden 
with a cargo of coals and was at the time moving 
with a velocity of about eight knots through the 
water. The Gothland, which was a much larger 
vessel, about 490ft. in length fitted with twin 
screws was starting on a voyage to New York. 
At all material times her engines were working 
full speed ahead and she was making about thirteen 
knots. Both vessels were under compulsory 
pilotage.

The case is complicated by the circumstance 
that the Courts below have come to the conclusion 
(and, in my opinion, rightly) that the case set up 
on behalf of the Gothland, mainly on the evidence 
pf the pilot of that vessel, cannot be relied upon 
ln any way, and it is indeed in its important 
features obviously fictitious. Nevertheless, the 
circumstances of the actual collision are not 
difficult to arrive at. The Shukoff was originally 
coming down the channel considerably in advance 
of the Gothland which would appear to have been 
delayed somewhat in her course by having to pass 
round a vessel lying much higher up in the channel. 
Inasmuch as the Gothland was going at the high 
speed of thirteen knots an hour, it rapidly overtook 
the Shukoff. If  any reliance is to be placed on the 
evidence of the pilot of the Gothland, the time at 
which he first became aware of the S hukoff as a 
ship to which he had to pay attention, was when 
she was a little forward of his port beam and about 
'0 0 ft. away. I  can see no reason for doubting the 
substantial accuracy of these figures. They are 
not essential to the decision of the case.

Some little time before this, the steamship 
Aberdale had been passing down the channel much 
® advance of the other two vessels, having started 
considerably before either of them. But she had 
inet a torpedo boat, which promptly directed her 
co anchor. Instead of anchoring on the spot, 
the Aberdale turned round in the channel and pro
ceeded to pass up it towards the north-west before 
coming to an anchor. In  so doing, she became 
aware of the S hukoff ahead of her and coming 
down the channel on her port bow and exchanged 
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port helm signals with her, in consequence of which 
the S hukoff quite properly altered her course 
slightly to starboard.

The position of the three vessels, therefore, at 
the moment when it is necessary to consider them, 
was that the Gothland was proceeding at a speed of 
thirteen knots down the channel, the Shukoff was 
also proceeding down the channel at about eight 
knots an hour on an almost parallel course nearly 
level with the Gothland, but lying about 700ft. on 
her port side. The Aberdale was lying still further 
to the north-eastern side of the channel and was 
coming up the channel and about to pass the 
S hukoff port to port.

It  was when the three ships were in these positions 
relative to one another that the Gothland undertook 
the extraordinary manœuvre which led to the 
accident. It  attempted to pass the Shukoff b f  
shooting across its bows. Even if the Aberdale had 
not been there, this would have been a sufficiently 
improper manœuvre, but inasmuch as the Aberdale 
was coming up the channel to pass on the further 
side of the Shukoff it seems almost incredible 
that the pilot could have adopted such a rash and 
dangerous course if he had been aware of the 
position and movements of the Aberdale. I t  is 
evident that the pilot of the Gothland in trying thus 
to rush across the bows of the Shukoff must have 
starboarded and gone full speed ahead. In  spite 
of his great speed, he failed to clear and his port 
bow collided with the starboard bow of the Shukoff, 
and this is the collision with which we are concerned 
in this case. So soon as it occurred, the Gothland 
was obliged to stop and reverse, no doubt in order 
to prevent his getting into trouble with the Aberdale 
and also to allow the latter to continue on its course 
up the channel. His own statement is that he 
did it to avoid a small steamer which he had not 
previously noticed and which lay in mid-channel. 
But there is no ground for believing the truth 
of this statement, unless it refers to the Aberdale 
itself.

That the collision was due to the improper 
navigation of the Gothland is clear beyond dispute. 
Indeed, it has been “ practically conceded ” (to 
use the words of the judge at the trial) “ through
out.” The defence relied upon by the owners of 
the Gothland is that of compulsory pilotage, namely, 
that the collision was wholly the fault of the pilot. 
If  this is established, the plaintiff’s case fails. 
But we must bear in mind that the fact that the 
pilot was guilty of negligence in directing the 
movements of the vessel is not sufficient by itself 
to establish such a case.

The further question arises whether those on 
board the ship had given to him the assistance 
which he was entitled to receive from them in order 
to enable him to fulfil his duty. I  am content 
to accept the law on this point as laid down by the 
president of the Court of Appeal in his judgment 
in this case : “ The pilot is entitled to the fullest 
assistance from the officers and crew of the vessel 
of which he is in charge by compulsion of law and 
that assistance includes the keeping of a good look
out so that the pilot should lie informed of the 
position and movements of and possible danger 
to other ships.”

We must ask ourselves, therefore, whether in 
this case the pilot received this assistance from the 
officers and crew of the Gothland. The evidence 
shows clearly that he received from them no such 
assistance at all. Nothing was reported to him

S
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by them from the beginning to the end of the 
history. He was left entirely to his own unaided 
observation. This is the finding of* the learned 
judge at the trial, and it is not differed from by 
the Court of Appeal, and I  agree with it entirely. 
Indeed, it is not denied by the defendants.

The real defence set up by the defendants is 
not that this duty was in fact performed by the 
master and crew of their ship, but that it would 
have made no difference if it had been performed. 
They say that the pilot either knew all that they 
could have reported to him, or that if he did not 
know it, he ought to have found it out for himself. 
The first alternative in this excuse is negatived 
by the evidence. The pilot states that he had 
not become aware of the existence of the Shukoff 
until a late stage, and he excuses himself for 
this by saying: “ I  was too much engaged 
noticing my own ship to take notice of the 
other ” And so far as the evidence shows, he 
was never aware of the proximity of the Aberdale 
or that it was travelling up the channel on its way 
to pass the S hukoff port to port until after the 
collision. Both these facts were matters of prime 
importance which should have been reported to him.

The second alternative in the excuse is at once 
more specious and more dangerous. The defen
dants say that the pilot ought to have found out 
these things for himself, and that, therefore, they 
are excused from having omitted to report them 
to him. Now it must be remembered that the 
pilot has many things to think of, especially where, 
as in the present case, he is leaving the port in 
company with other vessels and new incidents 
may at any moment arise. He needs, therefore, 
to be in a position of feeling that he can give his 
whole attention to his duties of management 
secure that all relevant occurrences will be duly 
reported to him. No doubt one of his duties is 
to observe that which is going on around him, 
but compulsory pilotage is not a case where the 
law intends that the pilot shall double the roles 
of captain and crew and “ look-out.” When the 
matter relates to vessels or occurrences within the 
sphere of that which may reasonably influence the 
action of the pilot, it is in my opinion no adequate 
excuse to one whose duty it is to report that he 
thought that the pilot ought to discover it without 
his assistance.

Let me examine for a moment the issue that we 
are deciding. I t  is a severe, but no doubt a just, 
law that says that a shipowner whose ship has 
been damaged through the careless navigation of 
another ship shall have no redress in the case of 
compulsory pilotage, if the accident be due solely 
to the negligence of the pilot. But the law does 
not unconditionally shift the responsibility of a 
ship and crew to the shoulders of one man. To 
justify the application of the law, the pilot must 
be a duly instructed pilot. The master and crew 
of the ship are not freed from their obligations of 
watchfulness and proper service, but the recipient 
of these services is now the pilot and the condition 
of the owner receiving the benefit of the provision 
is that his master and crew should have fulfilled 
these obligations in all material respects. It  is 
for this reason that I  scrutinise so closely such 
suggestions as th a t: “ Although I  ought to 
have reported the matter to the pilot, yet 
he ultimately found it out himself, or ought so 
to have done in time to enable him to avoid the 
accident.”

This is not a question of negligence between two 
ships which are equally responsible for their own 
proper navigation, but a question whether the 
owner of a ship is entitled to benefit by the 
provision which relieves him from liability on the 
ground of compulsory pilotage. He does not earn 
the exemption if he has not performed the part 
incumbent on him. If  it was the duty of his master 
and crew to report, and they did not do so, he is 
not entitled to excuse himself in the way suggested, 
for it may well be that if notice had been duly 
given to the pilot at the proper time, he would 
never have permitted the ship to have got into the 
difficulties from which he failed to extract himself. 
In  such a case the owner would not, in my opinion, 
be entitled to the benefit of the provision, because 
he would have failed, in a material respect, to 
fulfil the fundamental condition of his exemption 
from liability.

Speaking for myself, I  look in vain for any excuse 
for the master and crew of the Gothland having 
thus wholly made default in their duty to report 
to the pilot, more especially in respect of the 
presence and position and movements of the 
S hukoff and the Aberdale. The excuse of the 
master is : “ There were so many ships under way 
as a matter of fact that we could not notice any 
one ship in particular.” This excuse comes badly 
from the mouth of one whose ship is coming through 
this alleged crowd of ships at a speed of thirteen 
knots. But I  do not believe this statement of the 
master. There might have been other ships in 
the neighbourhood, although there is no evidence 
of it, but these must, in general, have been ships 
with which the Gothland had no concern, while 
both the S hukoff and the Aberdale were ships of 
which she was bound to take particular notice, 
not only at the moment of the manœuvre, but 
even before.

The opinion of the learned judge at the trial was 
not only that the collision was due to the negligence 
of the Gothland, but that this default on the part 
of the master and crew to give to the pilot the 
assistance he had a right to demand from them, 
is fatal to the plea of compulsory pilotage which 
the defendants have set up. I  am in entire agree
ment with this decision, and am, therefore, of 
opinion that this appeal should be allowed and 
the judgment of the learned judge at the trial 
restored, and that the appellants should have 
their costs here and in the court below.

There is another consideration which I  have not 
allowed to influence me in arriving at the con
clusion that the plea of compulsory pilotage is not 
made out, because it is not necessary to enable 
me to arrive at that conclusion. But it is a matter 
which comes into such prominence in this case, 
and, in my opinion, is one of such importance, that 
I  cannot refrain from dealing with it.

When the pilot of the Gothland starboarded to 
rush across the bow of the Shukoff, and thus 
got himself into difficulties with the advancing 
Aberdale, the chief officer of the Gothland, who was 
standing by him on the bridge, must have been 
aware of the danger that he was thus recklessly 
incurring. In  my opinion, it was the duty of the 
master to call the pilot’s attention to the danger 
that he was thus voluntarily running. In saying 
this, I  am not suggesting that such a crisis had 
arisen as to justify the master in taking the ship 
out of the control of the pilot, although it is settled 
law that in very extreme cases it is his duty so to
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do. But, short of cases such as that, there must 
he many cases in which the action of the pilot 
is so obviously dangerous to the safety of the ship 
that it is the duty of the master to call the pilot’s 
attention to it. I t  may be that the pilot has 
failed to perceive something gravely affecting the 
course he ought to take, or that he has failed to 
interpret rightly what he has seen. Whether 
omissions such as this are the cause of a dangerous 
manoeuvre, or whether it is the wilful or perverse 
choice of the pilot is a matter which the master 
cannot decide. Therefore, where, as in the present 
case, a glaring and very serious risk is being run 
for no apparent justification, it may well be, and 
I  think it was in this case the duty of the master 
to call the pilot’s attention to the risk he is running, 
so as to prompt him to reconsider his course of action.
I  fully realise the absolute authority of the pilot and 
the importance of not interfering with him, but 
it is, in my opinion, no more an interference with 
his authority to call his attention to such a matter 
in a proper case than it is an interference with 
him to tell him of something which he might 
himself see, but may have allowed to pass un
noticed. The case where a master is bound thus 
to point out to a pilot the risk he is running will 
he rare, because it is manifestly the wiser course 
to refrain from so doing in ordinary cases. Whether 
any particular case comes within the class where 
the master is justified or bound to call the pilot’s 
attention to the matter, so that he may reconsider 
his action, must be a matter of judgment in the 
circumstances of each case, but, personally, 
I  think that in the present ease the master 
ought to have done so, and that, if he had 
done so, the collision would probably have not 
occurred.

Lord M o u l t o n ’ s judgment i n  the case of the 
Larenberg was as follows : —

The collision which has given rise to this 
litigation is closely connected with the collision 
between the S hukoff and the Gothland, which 
has been dealt with by this House, in the judgment 
which has just been delivered.

The Larenberg, which was a steamship of the 
length of 326ft., was coming down the south 
Edinburgh Channel light—so light, in fact, that 
its propeller was half out of the water—a little 
behind the other two vessels and further over to 
the east side of the .Channel.

The judge who tried the case found the facts 
as follows : That the Larenberg saw the Gothland 
steering its course so as to run across the 
bows of the S hukoff, and, being afraid that 
there would be trouble between them, slowed his 
engines, but did not stop them. She was 
about 100 yards behind the S hukoff at the 
moment of the first collision. Some little time 
after the first collision the Larenberg reversed its 
engines, but the Gothland came across her course 
before the Larenberg had succeeded in taking off 
all her way, and thus the Larenberg struck the 
Gothland on her port quarter and did her serious 
damage. Under these circumstances the learned 
Judge held both vessels to blame, apportioning 
the blame as to two-thirds to the Gothland and 
one-third to the Larenberg. The negligence of 
which he found the Larenberg guilty was that she 
should have reversed her engines earlier, and at 
least as soon as the first collision. He says:

The pilot of the Larenberg, having the colliding 
Shukoff and Gothland so close and so fine on

the bow, had no business to speculate as 
to how the Gothland would clear, and he ought 
to have appreciated the risk of not at once taking 
off his way, and ought to have reversed at once. 
If  he had, the collision would most probably not 
have happened, and certainly the blow would have 
been much less severe.”

With regard to the Gothland, he finds that the 
negligence which caused the first collision was a 
contributing cause to the second collision.

I  agree with the judgment of the learned judge 
that both vessels were to blame. I  am unwilling 
to differ from his view that the Larenberg was to 
blame for not reversing earlier, and with regard 
to the Gothland I  am of opinion not only that its 
negligence in bringing about the earlier collision 
contributed to the second, but I  am also of opinion 
that she made no effort to extricate herself from 
the position in which the collision left her, excepting 
by allowing herself to get across the channel down 
which the Larenberg was coming, and that this 
itself was a continuing act of negligence which con
tributed to the second collision. Her pilot was 
primarily responsible for this, but it was no doubt 
partly caused by the negligence of the master and 
crew of the Gothland in not making any report to 
their pilot, who says that he saw nothing of the 
Larenberg until he heard a shout from her and 
found that she was close on his port quarter, not 
half a ship’s length away.

For these reasons I  agree with the judgment 
of the judge at the trial that both vessels were to 
blame, but the Court of Appeal has varied this 
judgment and has held the Larenberg alone to 
blame, although the misconduct of the Gothland 
was unquestionably the cause of the whole trouble. 
The Court of Appeal has done so on the ground 
that they are advised by their nautical assessors 
that if the pilot of the Larenberg had acted as he 
ought to have acted when he realised danger, 
this collision would not have occurred, and that 
this is sufficient to make the Larenberg solely to 
blame.,

I  differ fundamentally from this proposition. I t  
entirely puts out of consideration the conduct 
of the Gothland, which made no effort to extricate 
itself from the position in which the collision left it, 
so as to avoid the collision with the Larenberg. Its 
not doing so was a continuing act of negligence 
leading up to the collision, and I  lean to the belief 
that if the Gothland, after the collision, had ported 
down the channel so as to get into a course parallel 
■with that of the vessels that were also running 
down the channel, including the Larenberg. the 
same consequences would have followed as those 
which the judge at the trial considers would have 
followed if the Larenberg had reversed its engines 
earlier, namely, that the collision would most 
probably not have happened, and certainly the 
blow would not have been much less severe.

There is great danger of mis-applying the doctrine 
for which Radley v. London and N orth - Western 
R a ilw ay  (35 L. T. Rep. 637 ; 1 App. Cas. 754) is 
quoted as an authority. The language sometimes 
used by the Courts on this point would seem to 
imply that a ship guilty of the initial negligence 
is relieved from all responsibility, and that the 
other ship alone has to bear the task of avoiding 
the consequences, and that if it could have done so 
by proper navigation it is solely to blame. This 
is not the true rule. The ship guilty of the initial 
negligence remains bound to do everything that it
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can to prevent the consequences of that negligence, 
and the burden upon it is to show that it has done 
so before it can claim that the negligence of the 
other ship is the sole cause of the accident. Other
wise, we should be putting a premium on taking 
the initiative in negligence. In  the present case, 
the Gothland continued to be negligent until the 
moment of the collision with the Lareriberg, and 
thereby aggravated, if it did not wholly cause, 
the danger; and although the Larenberg was also 
negligent, it must share the blame.

The negligence of the Gothland in the original 
collision is part of the negligence which caused the 
second collision, and as, in my opinion, it was 
contributed to by the default of the master and 
crew of the Gothland not duly reporting to the 
pilot, its consequences are not covered by the plea 
of compulsory pilotage. But I  am of opinion also 
that the continuing negligence of the Gothland in 
allowing itself to get across the channel without 
heeding the Larenberg that was coming down it 
on its port side, was also contributed to by the 
same cause, so that the plea of compulsory pilotage 
fails altogether with regard to the Gothland. On 
the other hand, it is scarcely contested that the 
negligence of the Lareriberg is covered by that 
plea. In  both these respects I  agree with the 
judgment of the judge at the trial, and am oi 
opinion that the appeal of the Lareriberg against 
the decision of the Court of Appeal, to the effect 
that it was solely to blame, should he allowed with 
costs, and that the plea of compulsory pilotage 
should be held to be good in the case of the 
Lareriberg but should be disallowed in the case of 
the Gothland.

Lord S u m n e r .—Both courts below have found 
that the Gothland, the overtaking ship, was at 
such a lateral distance and on such a bearing 
from the Shukoff when the Gothland's pilot him" 
self became aware of the Shukoff’ s ' position, t.ha. 
clearly he could then have averted the collision 
by appropriate action. The reason given by the 
pilot for not doing so has been found to be false, noi 
does he allege that the actual position of the 
Aberdale placed him in a difficulty. I  am satisfied 
that, when he saw where the Shukoff was, he must 
equally have seen where the Aberdale was, and I  
see no reason for assuming some explanation of his 
conduct arising out of the latter vessel’s actual 
position, which he does not even offer for himself. 
If  so, his failure to give way to the Shukoff, when 
he saw where she was and could have done so, is 
the sole cause of this collision.

This conclusion makes it unnecessary to come 
to any decision about the alleged default of the 
Gothland’s officers and crew in not assisting the 
pilot by reporting the Shukoff and her change of 
course when she gave way to the Aberdale. I  do 
not think it is open to your Lordships to consider 
any possible default on the part of the Gothland’s 
master in not expostulating with the pilot after 
he had seen the Shukoff and still did not keef 
out of her way. It  is a new case, not made by 
questions put to the witnesses. I  only desire to 
say that I  do not wish to be understood to favour 
either class of alleged default, in view of t1 9 
importance of leaving a pilot to himself as mv li 
as possible, where he has only to use his eyes and 
his wits in order to be more fully informed than any 
look-out can make him.

As to the G oth land 's  speed, I  understand the
advice given to your Lordships to be that, undei

the circumstances, it was not excessive, and in this 
I  concur.

In  the case of the Larenberg I  agree that she did 
not reverse her engines soon enough. If  that had 
been done when engine action was first considered 
necessary by her pilot, the accident would not 
have happened. This, however, was solely her 
pilot’s fault, and she succeeds in the defence of 
compulsory pilotage.

I  think the Gothland, equally with the Lareriberg, 
contributed by her negligence to bring about the 
collision. For this purpose it is not necessary to 
inquire whether that negligence consisted in the 
default which brought her into collision with the 
Shukoff, or in some default in her handling after 
she had struck the Shukoff, for even in the first 
case that default continued to operate and to 
determine her position up to the time of the 
collision with the Larenberg. There may even 
lave been negligence contributing to the collision 
in both respects.

After she struck the Shukoff the Gothland certainly 
was under control to some extent, and was brought 
by her pilot over towards the north-east side of 
the channel, so as to angle across the course of 
down-coming traffic. As the story he tells is 
igain not true, there is some doubt what he actually 
did, but it does not appear to me possible to say 
that the Gothland was simply shot across the channel 
in a helpless condition by reasons of the first 
collision. She was manoeuvred into the position 
in which she was struck, and did nothing to avoid 
the downcoming traffic at all, as she ought to have 
done. In  this state of things the Larenberg was 
never reported to her pilot, and as he was visibly 
and fully occupied with the position he had got 
into after the first collision, he ought to have had 
the benefit of such a report. No doubt he had seen
l.er some minutes before, but I  do not think this 
exonerated the Gothland’s look-out. No doubt 
the Lareriberg was the overtaking ship, but I  think 
that the position into which the Gothland had got 
by colliding with the Shukoff was so exceptional 
that those in charge of the watch on the Gothland 
vvould not be justified in leaving to the Larenberg 
the whole responsibility for keeping out of the way, 
or in treating her as a ship with which neither they 
nor their pilot need concern themselves.

I  am, accordingly, of opinion that the Gothland 
has not made out the defence of compulsory 
pilotage in the case of the Lareriberg.

Solicitors for the appellants in the first appeal, 
Thomas Cooper and Co.

Solicitors for the appellants in the second appeal, 
Stokes and Stokes.

Solicitors for the respondents, P ritcha rd  and 
Sons.
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Aug. 3 and Oct. 19, 1920.
(Present: The Right Hons. Lords D u n e d i n  and 

A t k in s o n , and D u f f , J.)
S c r u t t o n , S o n s , a n d  Co. v . A t t o r n e y - G e n e r a l  

f o r  T r i n i d a d , (a)
°N  a p p e a l  FROM THE SUPREME COURT OF TRINIDAD. 

Docks— Government ownership— Damage caused to 
ship owing to an  alleged m isleading buoy— P etition  
o f Right.

A  steamship belonging to the appellants was p ro 
ceeding to enter a Government flo a tin g  dock under a 
contract fo r  repairs. She had to pass a shoal 
where buoys had been placed and in  avoid ing i t  
struck a concealed rock. The appellants by a 
P etition  o f  R ight claimed damages, alleging that 
the Government authorities were under contractual 
l ia b ility  to a fford  safe access to the dock, and were 
liable fo r  the m isleading character o f the buoys.

D eld, that the P e tition  fa ile d  as there was no w arran ty  
° f  the safety o f the p a rticu la r p a rt o f the channel 
where the rock was situated.

A p p e a l  from a judgment of the Supreme Court 
°f Trinidad, dated the 7th Jan. 1919, reversing 
a decision of the Chief Justice in favour of the 
now appellants.

D un lop , K.C., Sir H . A . A lcazar, K.C. (Trinidad), 
ar'd Balloch for the appellants.

Raeburn, K.C. and R. F . H ayw ard  for the 
respondent.

The considered opinion of their Lordships was 
delivered by

Lord D u n e d i n .—The Government of Trinidad 
are proprietors of a floating dock which is moored 
*n Chaguaramas Bay, the use of which they let 
(or hire to shipowners or to ship-captains requiring 
*L The plaintiffs, the appellants, are owners of 
the steamship Savan. This ship being at Port of 
(Tain, and having lost a blade of her propeller, 
d was arranged that she should proceed to the 
dock for repairs. The captain navigated the ship 
from Port of Spain to the bay without asking 
the services of a pilot, and arrived there safely 
at 10.10 a.m. on the 3rd March 1915. The time 
tor the reception of the ship had been arranged 
for 10.30 a.m. On the ship’s arrival a boat was 
8ent to her by the dock authorities to inform the 
captain that the dock was not yet ready for the 
reception of the ship, and the captain anchored 
j? the middle of the channel at a point about 350ft. 
distant from the warping buoy which is itself 
distant about 625ft. from the entrance of the dock, 
the effect of the wind on the ship as it lay at 
anchor was to blow the ship athwart the entrance 
0 the dock so that she lay with her head to the 

eastward, the dock being directly to her north. 
At 10.30 a.m. the captain was informed that the 

dpk was ready ; he then requested one of the dock 
officials to come aboard, and Mr. Sharpe, who 
Was in charge of the dock, came aboard. The 
Position of the ship was such that it could not 
straighten on her starboard helm and enter the 
d°ck straight. The captain, therefore, determined 
0 8° round on a port helm seawards until he had 

sufficient room to turn completely round and head 
straight into the dock.
(aj Reported by W. E . R e id , Eeq.. BaTriste.r-at-I.aw.

The bay in which the dock lies may be roughly 
described as pear-shaped, the dock being situated 
at the narrow end of the pear. The bounding land 
on the east has an irregular point which is the point 
on which Nora Villa stands. To the north of this 
there is shoal water, and with a view to marking 
the presence of a shoal the dock authorities had put 
a buoy with two other buoys directly to the north. 
The principal buoy was anchored in 3 \  fathoms, 
and the engineer who put it there as well as the 
fishermen who frequented the bay were not aware 
that outside the line of that buoy and the two 
small buoys there was any danger to shipping. 
As a matter of fact there was a concealed rock. 
The captain while turning round on the port helm 
asked Mr. Sharpe if it was safe outside the buoy 
and was told it was. He directed his course close 
to the line of the three buoys and struck the rock.

The plaintiffs raised their action by way of a 
Petition of Right and claimed as damages the sum 
which was lost by direct injury to the ship and by 
demurrage while the ship was being repaired. 
The learned trial judge gave judgment in favour 
of the plaintiffs, but his judgment was reversed 
by the full court of Trinidad. Prom this judgment 
the present appeal is brought.

A Petition of Right must be founded on contract 
and not on tort. The appellants accordingly 
argue that in respect of the contract with the dock 
authorities the authorities were under a contractual 
liability to afford him safe access to the dock ; that 
the buoy, as placed, was misleading, and that the 
ship suffering damage while passing outside the 
buoy showed a breach of warranty on the part of 
the respondent. The learned trial judge cited a 
number of authorities on which he relied. He 
sought to draw a parallel between thiá case and the 
well-known case of In d e rm a u r v. Dames (16 
L. T. Rep. 293; L. Rep. 2 C. P. 311). This may 
at once be put aside. In d e rm a u r v. Dames pro
ceeded entirely upon the fact that the defendant 
was in control of the premises upon which he 
invited the plaintiff and in which he allowed to 
lurk a hidden danger. I t  is obvious that the dock 
authorities were not in control of a portion of the 
sea in this bay in the sense that the defendant 
was in In d e rm a u r v. Dames. As little can the 
appellants get help from the case also cited by the 
learned judge of Reney v. K i r  cudbright M agistrates  
(67 L. T. Rep. 474; (1892) A. C. 264). In  that 
case the ship was entirely under the orders of the 
harbour-master and bound to do what the harbour 
master told him ; the accident occurred in conse
quence. Here the ship was not under the control 
of Mr. Sharpe nor was the captain, the actual 
operation of entering the dock not having begun, 
under his orders in any sense whatsoever.

Their Lordships accept the law as laid down in 
the cases of The Moorcock (6 Asp. Mar. Law Cas. 
357, 373 ; 60 L. T. Rep. 654 ; 14 Prob. Div. 64), 
The C alliope  (6 Asp. Mar. Law Cas. 359, 440, 585 ; 
63 L. T. Rep. 781 ; (1891) A. C. 11), and jReg. v. 
W illiam s  (9 App. Cas. 418). If  the appellants 
could equipárate the facts in this case to the facts 
dealt with in those cases they would be entitled 
to succeed, but in their Lordships’ opinion it is 
not possible for them so to do.

In  The Moorcock the part of the channel which 
it was held that the defendants had impliedly 
warranted to be safe was the channel close up to 
the quay, without resting on the bottom of which 
it was impossible to use the quay. In The Calliope,
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where upon the facts no liability was held to exist, 
Lord Watson, it is true, used the expression “ access 
to the dock.” His expression, however, must be 
interpreted secundum subjectam m ateriam , and the 
place which was being discussed as an access was a 
few feet distant from the place where the vessel 
was destined to lie. In  R eg.v. W illiam s  the concealed 
snag was close to the staith which was provided 
by the dock authorities for the vessel to moor at. 
If  the wreck here had been in the jaws of the dock 
or even in close proximity to the warping buoy, 
the case might have been a parallel one, but the 
wreck here was in no proper sense in the access to 
the dock. There was an ample fairway by which 
the dock could be approached. All fairways 
fringed by a shore must have a limit, and it was a 
very proper thing for the authorities to do to put 
a buoy in a shoal where the distance to the 
shore was very near. But to extract from that 
fact a guarantee on the part of the authority 
that there was absolute safety on the outside, 
however near to the buoy a ship might go, is a 
proposition for which their Lordships know of no 
authority.

The .appellants then argued that there was 
liability in respect of the statement made by 
Mr. Sharpe that there was safety outside the buoy. 
As a matter of fact Mr. Sharpe in so saying was 
telling what he believed to be true. No one knew 
of the concealed rock, not even the fishermen. 
But even had he known, for any tortious statement 
of Sharpe the respondent cannot be held liable, 
and it is clear that once it is settled that the dock 
authorities had not by their contract warranted 
that there was absolute safety outside the buoy, 
Mr. Sharpe had no authority to impose upon them 
such a warranty.

Their Lordships, therefore, come to the con
clusion that the appeal fails and must be dismissed 
with costs, and will humbly advise His Majesty 
accordingly.

Solicitors for the appellants, Parker, Garrett, and 
Co.

Solicitors for the respondent, Burchells.

Court of lairicatm.
COURT OF APPEAL.

J u ly  1 and  26, 1920.
(Before B a n k e s , W a r r in g t o n , and S c r u t t o n , 

L.JJ.)
Re a n  A r b i t r a t io n  b e t w e e n  O w n e r s  o f  St e a m 

s h ip  L o r d  (C o g s t a d  a n d  C o .)  a n d  H. N e w s o m , 
S o n s , a n d  C o . L i m i t e d , (a)

A P P E A L  FR O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

A rb itra tio n  — A ppea l— Case stated by a rb itra to r— 
A rb itra tio n  A c t 1889 (52 53 Viet. c. 49), ss. 7
and  19.

Where an a rb itra to r states a special case fo r  the 
op in ion  o f the court w ithou t in d ica tin g  whether he 
is  acting under sect. 7 or sect. 19 o f the A rb itra tio n  
A ct 1889, i t  is  necessary to consider, in  order to 
ascertain under w hich section such special case is

i a )  Reported by W . C. Sand fo rd , Esq., Barrister-ait-
Law.

stated, whether the a rb itra to r intended to p a rt w ith  
the matter fo r  good and a ll, so fa r  as h is ju r is d ic tio n  
over i t  was concerned ;  or whether, w h ils t re ta in ing  
h is ju r is d ic tio n , he merely sought the d irection o f  
the court upon some po in t w h ich  had arisen before 
him .

I f  the language used indicates that the a rb itra to r  
desires the case to go back to K im  in  order that he 
m ay give h is f in a l award after the court has expressed 
its  op in ion , then the special case is  stated under 
sect. 19 and no appeal w i l l  lie  to the Court o f Appeal. 

When stating a special case a rb itra tors should state 
under w hich section o f the A c t i t  is  intended to be 
stated.

A p p e a l  from a judgment of Bailhache, J.
By a charter-party, dated the 8th April 1916, 

for a voyage from Liverpool to Archangel it was 
provided by clause 9 that the master was to prose
cute his voyage with the utmost dispatch, and, 
by clause 14, that all losses and damage occasioned 
by “ negligence, default, or error of judgment of 
the pilot, master, or crew, or other servants of 
the owners in the management or navigation of 
the steamer ” were to be absolutely excepted. 
The vessel sailed from Liverpool on the 26th Sept. 
1916, and arrived at Honningsvaag, in the north of 
Norway. From there, owing to the danger of 
German submarines, a special route to Archangel 
was prescribed by the British Admiralty and the 
Norwegian War Insurance Association ; the master, 
however, after waiting some days, decided to 
proceed by another route, and reached Vardo on 
the 11th Oct. 1916. Subsequently the crew 
refused to continue the voyage to Archangel 
owing to reports as to the presence of hostile sub
marines, and in spite of the charterer’s protests 
the voyage was abandoned and the cargo dis
charged. The claim of the owners for the hire 
and of the charterers for damages for breach of 
the charter-party were referred to arbitration.

The umpire found as facts : (a) That the voyage 
Liverpool to Archangel was a voyage which the 
charterers were entitled to order the steamer to 
perform and was so accepted by the owners as a 
voyage duly approved by the directors of the 
Norwegian War Insurance Association; (b) that it 
was a voyage undertaken by the charterers in 
sufficient time to be considered in season; (c) that, 
in disregarding the advice of the Norwegian War 
Insurance Association on arrival at Honningsvaag 
to proceed from there direct to Archangel at a 
considerable distance from the Norwegian coast, 
the captain of the Lo rd  was guilty of a grave error 
of judgment and was influenced thereto by fear 
of the consequences to himself and the crew, and 
that his failure to sail was a breach of clause 9 of 
the charter-party; (d) that if the L o rd  had so sailed 
in accordance with the advice of the Norwegian 
War Insurance Association there was a strong 
probability of her reaching Archangel; (e) that 
in giving no instructions to the captain of the 
Lo rd  at Honningsvaag to proceed on his voyage 
without delay the owners of the Lord  connived at 
and are responsible in damages to the charterers 
for the failure so to proceed; (/) that having elected 
to proceed to Archangel by way of Vardo it was 
incumbent upon the captain to complete the voyage 
to Archangel; (g) that on the 13th Oct. the 
Norwegian War Insurance Association, who “ under
took the responsibility which might be involved 
thereby,” directed the Lord  to remain at Vardo
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pending their further instructions, and the owners 
instructed the captain to follow such orders; (h) 
that these orders were temporary in character, 
and that on the 21st Oct. 1916, permission was 
given to proceed. The Lord  was accordingly 
timed to leave Vardo on the 23rd Oct., but in 
consequence of alarming reports the captain 
abandoned the attempt; ( i) that, although attended 
%  great danger, a successful passage to Archangel 
t»y the route chosen by the captain was at this 
time by no means an impossibility, as vessels had 
considerable protection from the prevailing weather 
as well as from the fact that there was darkness 
for about seventeen out of twenty-four hours in 
those latitudes; (k) that the embargo against 
sailing continued until the 31st Oct., when, in 
consequence of the lateness of the season and the 
weather conditions prevailing, the Allied Govern
ments directed that a number of steamers of which 
the Lord  was one should not proceed to Archangel;
(0 that the voyage was abandoned as from that 
date and was frustrated; (m) that the owners 
were justified in withdrawing the steamer in conse
quence of the non-payment of hire, and that the 
measure of their damages was the charter-party 
rate of hire and expenses as per charter-party up 
to the date of discharge of the steamer at Trondhjem 
at noon on the 23rd Nov. 1916 ; (n) that the owners 
committed a breach of clause 9 of the charter- 
party, and I  assess the damages for this breach 
at 45861. 11«. 4d. The award concluded:

“ 20. Subject to the opinion of the court upon 
any point of law, I  find that there is nothing due 
by the owners to the charterers, but that there is 
due by the charterers to the owners the sum of 
18401.9s. 9d. in full settlement of all accounts. . . .

21. The question for the opinion of the court 
18 whether upon the true construction of the 
charter:party and the facts stated by me the 
decisions at which I  have arrived are correct in 
point of law. If  they be correct my award is to 
stand, but if incorrect in any particulars I  desire 
that the award may be referred back to me for 
reassessment of the damages due in accordance 
With the decision of the court.”

Bailhache, J. (15 Asp. Mar. Law Cas. 19 ; 123 
L- T. Rep. 64) held that the decision of the 
master not to follow the prescribed route was an 
error of judgment as to route, and not an error of 
judgment “ in the management or navigation ” 
°f the ship, and that consequently the owners were 
not protected by the exceptions in clause 14 of 
the charter-party, and upheld the award.

The owners appealed.
The respondents, the charterers, took the pre

lim inary objections that no appeal lay.
The Arbitration Act 1889 (52 & 53 Viet. c. 49) 

provides by
Sect. 7. The arbitrators or umpire acting under a 

submission shall, unless the submission expresses a 
contrary intention, have power—(b) to state an award 
as to the whole or part thereof in the form of a special 
case for the opinion of the court. . . .

Sect. 19. Any referee, arbitrator, or umpire may 
al any stage of the proceedings under a reference, 
and shall, if so directed by the Court or a judge, state 
m the form of a special case for the opinion of the 
court any question of law arising in the course of the 
reference.

Quesne (M a cK in n o n , K.C. with him), for the 
respondents, took the preliminary objection that

no appeal lay to the Court of Appeal on the ground 
that the award was not final, and was not stated 
under sect. 7, but under sect 19 of the Arbitra
tion Act 1889. He referred to

Re H o lland  Steamship Company and B ris to l 
Steam N aviga tion  Company, 95 L. T. Rep. 
769.

Neilson, K.C. and Jow itt for the appellants.— 
The award is a final award. It  is not the less a 
final award, because the umpire said : “ If  incorrect 
in any particular, I  desire that the award may be 
referred back to me for reassessment of the damages 
due in accordance with the decision of the court.” 
A case is always sent back to the arbitrator under 
sect. 10 of the Act if the court disagrees with the 
arbitrator in point of law. The umpire was only 
requesting that that should be done which the 
court would do of its own accord. An arbitrator 
cannot be expected to indicate all possible views, 
and to say what is to be done in every case, accord
ing as one view or other of all the possible views 
is taken by the court. The question in each case 
is whether the arbitrator is giving his decision 
without the aid of the court, or whether he is asking 
the court to help him to the proper decision :

Re K n ig h t and Tabernacle B u ild in g  Society, 
67 L. T. Rep. 403 ; (1892) 2 Q. B. 613 ;

Re K irk lea tham  Local Board and Stockton 
Water Board, 67 L. T. Rep. 811 ; (1893) 
1 Q. B. 375.

In  the present case the arbitrator was not 
invoking the court in its consultative capacity, 
but was making a final award subject to the opinion 
of the court upon any point of law. The case is 
therefore within sect. 7; the award is a final 
award, and an appeal lies to the Court of Appeal.

Le Quesne replied. • Cu r  adv. vult.

The following judgments were read :—
B a n k e s , L.J.—In this case the preliminary 

point is taken that no appeal lies to this court 
because the special case stated by the arbitrator 
for the opinion of the High Court was not a final 
award embodied in a special case under sect. 7 
of the Arbitration Act 1889, but was a case stated 
for the opinion of the court under sect. 19 of the 
same Act.

It  is well settled that no appeal lies to this 
court if the special case is one stated under sect. 19. 
The arbitrator has not stated on the face of the 
special case under which section he intended to 
proceed. It  is necessary to arrive at a conclusion 
on the point from an examination of the language 
used by the arbitrator. The essential difference 
between the two kinds of special case is, I  think, 
this. In  the one case the arbitrator intends to 
part with the matter for good and all, so far as his 
jurisdiction over it is concerned ; in the other he 
intends to retain his jurisdiction, but asks the 
court for its direction on some point which has 
arisen before him. If  by the language used in a 
special case an arbitrator has sufficiently indicated 
that the matter must go back to him, after the 
court has expressed its opinion, in order that he 
may give his final opinion upon it, then the special 
case is one stated under sect. 19, and no appeal 
will lie.

Re H o lla n d  Steamship Company and B ris to l 
Steam N aviga tion  Company (95 L. T. Rep. 769)
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is a case in point. In  that case the arbitrators 
stated their award in the form of a special case. 
They decided two points, and then went on to say 
that if the court held that the two points were 
correctly decided, then the award was to stand, 
but if the court should be of opinion that either 
point was wrongly decided, then the matter “ is 
to be remitted to us to give effect to the true 
construction of the contracts in our interim and 
final awards.” In arriving at a decision the 
court laid no stress upon the particular language 
in which the arbitrators expressed their intention 
to have the case sent back to them, in the event 
of the court disagreeing with their findings. What 
appears to have impressed the court was that 
the special case did not state the question for the 
opinion of the court in such a way, that whichever 
way the court answered that question the award 
would be final.

On this point the present case is indistinguishable 
from the H o lland  Steamship case (sup.). The 
arbitrator here has come to no decision in reference 
to the damages which may become payable in the 
event of the court not accepting the decision to 
which he has come; but he desires that the award 
may be referred back to him for reassessment of 
the damages due in accordance with the decision 
of the court if they disagree with his decisions. 
The only distinction which can be drawn between 
the present case and the H o lland  Steamship case 
(sup.) is that in the one the arbitrator desires that 
the award m ay be referred back, and in the other 
the arbitrator states that the matter is  to be 
referred back. I  should construe both expressions 
as evincing the same intention—namely, to retain 
seisin of the case—but whether that view is the 
correct one or not, I  think that any drawing of 
fine distinctions between the decisions of this 
court will only add to the uncertainty and con
fusion produced by the present state of the law 
in reference to these two classes of special case.

In  the case of Shubrook v. T u fn e ll (46 L. T. Rep. 
749; 9 Q. B. Div. 621) the point now under 
discussion was not raised.

Until the law is altered, of which there is 
apparently some probability, I  think arbitrators 
would be well advised when stating a special 
case to state on the face of the case under which 
section it is intended to be stated. In  my opinion 
the objection must prevail and the appeal dismissed 
with costs.

W a r r in g t o n , L.J.—In  this appeal from an 
order of Bailhache J. upon a case stated by an 
umpire the preliminary objection is taken that no 
appeal lies, because, it is said, the case was stated 
not as an award in that form, but for (he purpose 
of obtaining the opinion of the court in the course 
of the arbitration, the function of the court being 
in that view consultative only.

The document we have to deal with purports 
to be an award in the form of a special case, but I  
think it must be admitted that it is the duty of 
the court in such matters to look at the substance 
and not merely at the form. The question seems 
to be: Did the umpire intend to dispose finally 
of the question submitted to him ? or did he, in 
the event of the decision of the court being of a 
particular nature, purport to retain seisin of the 
matter for further consideration and adjudication ?

In  the present case, after stating certain findings 
of fact, and conclusions of law, the umpire pro
ceeded : “ The question for the opinion of the

court is whether upon the true construction of the 
charter-party, and the facts as stated by me, the 
decisions at which I  have arrived are correct in 
point of law. If  they be correct, my award is to 
stand, but if incorrect in any particulars, I  desire 
that the award may be referred back to me for 
reassessment of the damages due in accordance 
with the decision of the court.”

Now this clearly indicates that in his view, in 
the event of the decision of the court being of one 
nature, there remained a matter covered hy the 
submission which had not been disposed of and 
which must be disposed of before his function as 
umpire would be completely fulfilled. As a mere 
matter of construction I  should say that this 
special case asked for an opinion which in one event 
only would dispose of the matter, and in the other 
would leave something for the umpire to do under 
the original reference. But if I  were of a contrary 
opinion, I  should consider myself bound by the 
decision of this court in the H o lland  Steamship case 
(95 L. T. Rep. 769). I  can find no substantial 
distinction between the two cases. I t  is true the 
“ is to be referred back ”  of that case is rather 
more peremptory than the “ I  desire that the award 
may be referred back ” of the present one, but 
in this, as in the other, the umpire shows that he 
considers the reference is not finally concluded. 
In  Shubrook v. T u fn e ll (sup.) the present question 
did not arise. On the whole, I  agree with 
Bankes, L.J. that the preliminary objection 
ought to prevail, and the appeal must he dis
missed.

S c r u t t o n , L.J.—When this appeal was called 
on in court, objection was taken by the respondents 
that no appeal lay.

There are two classes of special cases under the 
Arbitration Act. There is, first, an award stated 
in the form of a special case for the opinion of the 
court under sect. 7 of the Act. From the decision 
of the court on such a special case an appeal lies: 
(Re K irk lea tham  Local Board and Stockton and  
Middlesbrot gh Water Board, 67 L. T. Rep. 811;
(1893) 1 Q. B. 375). There is, secondly, a special 
case stated for the opinion of the court at any 
stage of the proceedings under a reference. From 
this consultative case, as it is sometimes called, 
no appeal lies : (K n ig h t and the Tabernacle Permanent 
B u ild in g  Society's A rb itra tio n , 67 L. T. Rep. 403 ; 
(1892) 2 Q. B. 613).

The importance of the distinction has been 
much lessened by the recent decision of the House 
of Lords in the B r it is h  Westinghouse Electric 
L im ited  v. Underground E lectric R a ilw ays Company 
o f London (107 L. T. Rep. 325; (1912)'A  C. 673), 
that when the arbitrator in his final award purports 
to act on the consultative opinion given by the 
court that opinion can be questioned by legal 
proceedings up to the House of Lords on the ground 
of error of law appearing on the face of the award. 
The distinction, at present, only added another 
legal hearing to the numerous existing facilities.

In the present case the experienced umpire 
purports to make his award; he finds facts, he 
finds liability in law and assesses damages. If  his 
findings stand, his award is final. He then says : 
“  The question for the opinion of the court is 
whether upon the true construction of the charter 
and the facts as stated by me the decisions at which 
I  have arrived are correct in law. If  they be 
correct, my award is to stand, but if incorrect in any 
particular, 1 desire that the award may be referred
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back to me for re-assessment of the damages due 
ln accordance with the decision of the court.”

The question is whether this award is final, 
Under sect. 7, or consultative, under sect. 19 of the 
"■ct. A special case under sect. 19 can be stated at 

any stage of the proceedings,” which, on the words 
of Lord Halsbury in the K n ig h t and Tabernacle case 
\*up .) must be before the proceedings have come 
f° an end by a completed award. Lord Bowen 
defines the distinction in the K irk lea tham  case 

as the case where the arbitrator has stated 
bis award in the form of a special case, and a case 
)vhere he has asked the opinion of the court by 
interlocutory proceedings in order to assist him 
fo form his judgment. He elaborates this in the 
K n igh t and Tabernacle case (sup.) by saying: 

Sect. 19 contemplates a proceeding by the 
arbitrator for the purpose of guiding himself as 
tp the course he should pursue in the reference. 
He does not divest himself of his complete authority 
?Ver the subject matter of the arbitration. He 
w still clothed with the final duty of determining 
the case.”

If  the question in this case is whether the 
arbitrator expressed his final opinion and asked 
"'nether it was right, or whether as an interlocutory 
Proceeding he asked a question the answer to which 
ne could consider in making his final award, I  have 
no doubt the former is the correct view. But it is 
®̂ id for a case to be final and the decision of the 
b'OUrt subject to appeal, the arbitrator’s award 
must provide for every contingency so that, what
ever view the court took of the questions asked, 
he award finally determined the matter. It  was 

®aid that if the arbitrator said simply: “ On the 
nets my final award is so and so, the question for 

the opinion of the court is whether my award is 
°°rrect,” that this, though purporting to be final, 
"’as merely interlocutory, and to be final the award 
must anticipate and provide for every possible 
yiew of the law the court might take. This would 
'mpose a very heavy burden on commercial 
Arbitrators. But it seems, also, inconsistent with 
^  decision of the Court of Appeal in Shubrook 

Y' K u fne ll (sup.). There the arbitrator found the 
acts, stated the question, and continued: “ If  
he court shall be of opinion in the affirmative, 

jherl the case is to be referred back to the arbitrator. 
,, fhe court shall be of opinion in the negative, 
hen judgment is to be entered up for the defendant 

jh h  costs of suit.” The Divisional Court'entered 
judgment for the plaintiff and sent the case back 
5* the arbitrator. On appeal to the Court of 
PPeal it was objected that no appeal lay, but 
essel, M.R. and Lindley, L.J. were clearly of 

upmion that an appeal lay. In that case the 
vbitrator had not expressed his own opinion; 
he case is much stronger where, as here, he 

Jesses his final opinion.
the case relied on by the appellants was H olland  
eamship Company v. B ris to l Steam N aviga tion  

°m pany (sup.), in which, as it happens, I  was 
mpire. The case was a peculiar one, the award 

^eing fully set out in the report. There was an 
greement made to avoid competition providing 

l- r a Pool and the joint running of two steamship 
an!T agreement worked with great friction,

d a  permanent arbitrator was appointed, who 
ad continually to decide what the agreement 

. 7 *  an<I what should be done. Though he came 
nna] decisions on particular points their applica- 

°n always gave rise to fresh disputes. He 
V ol. XV., n . S.

decided finally certain points of construction and 
stated a case as to whether his decision was right. 
If  it was wrong, further liabilities might arise 
according to the view taken by the court, and the 
award continued: “ If  either or both points are 
wrongly decided the matter is to be remitted to 
us to give effect to the true construction of the 
contract in an interim and final award.” Objec
tion was taken that no appeal lay from the decision 
of the court in this case, and Collins, M.R. and 
Farwell, L.J., stating the distinction was rather 
a fine one, held that as the umpire had said the case 
was to go back to him, the case was under sect. 19. 
They do not appear to have considered the bearing 
of Shubrook v. T u fn e ll (sup.) in their decision.

I  remain of the opinion that my decision in that 
case was a final decision (as it was stated to be, 
and was certainly intended to be), and not an 
interlocutory one. But, in the present case, the 
arbitrator certainly does not retain conduct of the 
case. He “ desires,” not “ directs,” the matter 
to be remitted to him, if he is wrong, which is the 
course the court would usually take under sect. 10 
of the Act, if he did make a final award in the form 
of a special case, and gave no direction or expressed 
no desire as to what was to happen if his decision 
was erroneous.

Finding two conflicting decisions of the Court 
of Appeal, I  think I  am at liberty to take my own 
view, which is that where the arbitrator expresses 
his final opinion in the form of a special case, he 
need not work out all the possible results which 
may follow from the possible other views the court 
may take. If  he is stating his final view, as dis
tinguished from an interlocutory request for an 
opinion to guide him in forming his final view, I  
think he is stating the case under sect. 7, and not 
under sect. 19, of the Act.

Arbitrators would, however, be well advised to 
state in their award for the consideration of the 
court under which section they intend to act.

The point in the present case has no merits, 
for if it succeeds the case must go back to the 
arbitrator to make a final award; and if in that he 
states that he followed the opinion of the court, 
all the appeals would follow which the objection 
intends to avoid. The respondents, however, 
desire the point to be taken ; it fails in my opinion, 
and, in my opinion, they should pay the costs 
occasioned by taking it, and the appeal must 
proceed. P re lim in a ry  objection upheld.

Solicitors for the owners, Botlerell and Roche; 
for the charterers, Thotrias Cooper and Co., for 
H i l l  D ick inson  and Co., Liverpool.

T
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HIGH COURT OF JUSTICE.

KING’S BENCH DIVISION.
M a y  20 and June  21, 1920.

(Before R o w l a t t , J.)
J o n e s  v . E u r o p e a n  a n d  G e n e r a l  E x p r e s s  

C o m p a n y , (a)
Carriage o f  goods— S h ip p in g  agents—Obligations— 

Loss o f  goods—Pilfe rage—Insurance— L ia b il i ty  o f  
the fo rw a rd in g  agent.

I n  J u ly  1918 the. p la in t i f f  fo rw arded to the defen
dants, who were sh ipp ing  agents, eight bales o f cloth 
to be shipped to a French po rt and, thence to be 
forwarded by r a i l  to a consignee at Lyons. The 
defendants undertook to have the goods insured  
against p ilferage d u ring  trans it fro m  warehouse to 
warehouse. They held an open po licy  o f insurance 
under which they were able to declare the goods in  
question and obtain the protection o f the under
w riters' undertaking. The defendants made the 
usual and proper arrangements w ith  steamships and  
ra ilw ays fo r  the carriage o f the goods in  question to 
the ir destination, and also made proper arrangements 
w ith  the underwriters fo r  the insurance o f the goods 
d u ring  transit. While the goods were in  the custody 
o f the French Customs’  authorities two bales were 
lost, and on ly  s ix  bales reached the ir destination. 
I t  was thought that the two bales were stolen. There 
was no evidence o f any negligence or default on the 
pa rt o f the defendants having caused the loss o f the 
goods.

H eld , that the obligation imposed upon the defen
dants was, not to ca rry  the goods, but to make 
arrangements w ith  the carriers, and to make stick 
arrangements as m igh t be necessary fo r  the in te r
mediate steps in  the jo u rn e y  between the different 
sets o f  carriers and others who had successive 
possession o f  the goods.

A s  to the contract to insure, the defendants were on ly  
obliged to place the p la in t if fs ’ r is k  w ith  the under
writers, fo r  whose subsequent actions they were not 
responsible.

I n  discharging these obligations the defendants had 
shown no negligence.

A c t io n  tried by Rowlatt, J., sitting as a commercial 
judge, without a jury.

The plaintiff, who was a woollen manufacturer 
carrying on business at Leicester, sued the defen
dants, who were shipping and forwarding agents, 
for the loss of two bales of cloth during transit from 
Leicester to Lyons.

The plaintiff’s case was that he employed the 
defendants to forward eight bales of cloth to a 
consignee at Lyons. In  July 1918, he forwarded to 
the defendants eight bales of cloth. The goods were 
to be shipped by the defendants to a French port, 
from whence they were to be forwarded by passenger 
train to Lyons. Of the eight bales of cloth for
warded only six reached their destination. The 
two bales of cloth in respect of which the action 
was brought were lost while the goods were in the 
custody of the French Customs authoritjes.

The plaintiff contracted with the defendants that 
the defendants would have the goods insured 
against, among other things, pilferage during 
transit, or, in other words, theft from warehouse to 
warehouse. The defendants held an open policy of 
insurance, under which they were able to declare

these goods and obtain the protection of the under
writers’ undertaking. Accordingly, the defendants 
insured the goods in accordance with their contract.

The eight bales of cloth were duly shipped on a 
vessel called the Corea and forwarded to Caen. 
Being subject to duty, they were discharged at that 
port into the custody of the Customs authorities 
of France. As the duty on these goods was not 
payable until the goods arrived at their ultimate 
destination, which was Lyons, the journey to Lyons 
would have to be made in bond. The goods had to 
remain in the custody of the French Customs 
authorities until they could be put on rail for Lyons, 
and then they would have to go forward in bond. 
I t  was thought that the two missing bales were 
stolen at the port of Caen, after discharge from the 
steamship Corea, and while they were in the custody 
of the French Customs authorities at that port. 
The goods were, in fact, lost while they were 
thus in the custody of the Customs authorities at 
that port.

The plaintiff alleged that the loss was due to the 
negligence of the defendants, and he claimed the 
value of the goods from the defendants on the 
ground of their alleged negligence in losing the goods 
and in not insuring them as agreed.

The defence was that the defendants had under
taken, on the terms of their printed conditions, to 
forward the goods. They relied on an express 
condition that they were not acting as common 
carriers, but as forwarding agents. They denied 
negligence, and said that they had insured the 
goods against theft in accordance with their con
tract.

The defendants counterclaimed for work and 
labour and for a declaration with regard to certain 
fines payable to the French Government under a 
law of 1791.

Russell Davies for the plaintiff.
Rayner Coddard for the defendants.
R o w l a t t , J.—In this case the plaintiff sues the 

defendants, who are forwarding agents, for the loss 
of two bales of cloth merchandise, and for damages 
for the breach of the contract to insure the said 
goods.

The defendants were employed to insure these 
goods against (in te r a lia ) pilferage, and they held an 
open policy which enabled them to declare these 
goods and obtain the protection of the underwriters’ 
undertaking. But the underwriters say that they 
are not satisfied with the evidence of the loss. 
They may be right, or they may be wrong; in their 
absence I  am not entitled to express any opinion on 
their attitude. The defendants, however, never 
guaranteed that the underwriters would pay or 
would make no dispute. They undertook to place 
the plaintiff’s risk with the underwriters at that 
time and they did so, and there is no ground for 
complaint against them because the underwriters 
take what the plaintiff thinks is an unjustifiable 
view with regard to the facts and their position.

But, of course, the underwriting was only, 
collateral protection for the plaintiff, and he is 
independently altogether of that, entitled to 
recover from the defendants, if he can make out that 
the loss was due to the defendants’ negligence in 
carrying out what they were instructed to do. It  
must be clearly understood that a forwarding agent 
is not a carrier. He does not obtain possession of 
the goods and he does not undertake to deliver them. 
All he does is to act as agent for the owner of the(a) Reported by T. W . M organ , E sq., Barrister-at-Law.
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goods, and make the necessary arrangements with 
the people who do carry—steamship, railways, and 
so on—and to make arrangements, as far as they 
are necessary, for the intermediate steps between 
the ship and the rail, the Customs or anything else ; 
so that the liability of the defendants, if any, 
depends on their failing—if they have failed—to 
carry out those duties that I  have described.

The goods in question in this action were shipped 
on board the Corea and they were landed at Caen. 
They had to be discharged into the custody of the 
Customs authorities at that port. That is quite 
clear, and as the duty was not payable until the goods 
Arrived at their ultimate destination—namely, 
Tyons, it is obvious that they remained in the 
custody of the Customs authorities until they could 
he put on rail for Lyons and go forward in bond. 
The goods were still in the custody of the Customs 
authorities when the two bales of cloth were lost 
°r stolen. That much is quite clear.

It  is impossible for me to say that the loss was due 
1° the default of the defendants. They had to do 
what was necessary in the ordinary course of their 
business, and the ordinary course, from which the 
defendants could not escape, was that these goods 
Were landed into the clutches of the Customs, and 
followed the routine prescribed by the Customs, 
into whosever hands and on whosever premises that 
r°utine led them. There is not the slightest 
evidence to show that the defendants delayed these 
goods. The defendants were powerless to alter 
"he ordinary course which was followed in this case. 
The delay at Caen was probably due to congestion, 
and there was no default on the part of the defen
dants. There is nothing to show that the goods 
Were lost through any delay at the port of Caen for 
which the defendants were in any way responsible. 
The facts are quite consistent with the story that 
the goods may have been stolen on the day of their 
arrival at that port. In  these circumstances the 
claim against the defendants breaks down.
„There is a counter-claim by the defendants.Th, declaration of a novel kind.rney are asking for a

Lnder the law of 1791, if goods are shipped to 
Trance and there is a shortage against the manifest, 
the consignee is liable to pay what is called a fine to 
the French Government because dutiable goods have 
disappeared. I  do not think it is a penal sum. It  
18 really compensation for goods disappearing 
Without paying duty. I  cannot make the declara- 
10ri' It  is extremely improbable that this fine will 

ever be exacted. I  understand that if the loss is 
.pde to theft the fine in question is not exacted.

herefore, if the fine is levied on the defendants, it 
Will be because the French authorities will take, 
a,ld act on, a view of the facts of this case, which is 
contrary to the one now put forward. There must 

6 judgment for defendants on the claim and the 
counterclaim must be dismissed.

Judgment fo r  the defendants. 
Solicitors for the plaintiff, Vizard, Oldham, 

f°ude r, and Cash, agents for Owston, D ickinson, 
lmpeon, and Bigg, Leicester.
Solicitors for the defendants, Ince, Colt, Ince, and 

aoscoe.

Wednesday, J u ly  7, 1920.
(Before B a i l h a c h e , J.)

B e h r e n s  a n d  C o . L i m i t e d  v . P r o d u c e  B r o k e r s  
C o m p a n y  L i m i t e d , (a)

Sale o f goods—D elivery— In te rru p tio n  o f discharge— 
B uyer's  r igh t ‘to reject— Sale o f Goods A ct 1893 
(56 &  57 Viet. c. 71), 5. 30.

I f  a ship which has begun to discharge a  pa red  of 
cargo at the po rt o f d d ive ry  leaves the po rt to 
dd ive r other cargo dsewhere before the discharge 
o f that p a red  is  complde, her action, in  the absence 
o f special s tipu la tions to the contrary, is  a breach 
o f the contract to dd ive r, notw ithstanding that she 
subsequently rd u rn s  and offers the balance o f the 
pared.

Although the buyer is  not entitled to continuous 
dd ive ry , y d  i f  the vessd leaves the port before the 
whole o f h is  p a red  is  discharged he may reject 
the whole consignment, or the p a rt unddivered  
when the ship sailed, as provided by sect. 30 of 
the Sale o f Goods A c t 1893.

S p e c ia l  case stated for the opinion of the 
court. The award of the umpire and the special 
case stated by him were (omitting immaterial 
parts) in the following terms :

By a contract in writing, dated the 8th July 
1919, Messrs. Behrens and Co. Limited (herein
after called the sellers sold to the Produce Brokers 
Company Limited (hereinafter called the buyers) 
200 tons of Sakellarides Egyptian cotton seed to be 
shipped per steamer from Alexandria and (or) Port 
Said and (or) Ismailia during Aug. and (or) Sept. 
1919 at 321. per ton. By a similar contract, dated 
the 12th Sept. 1919, the sellers sold to the buyers 
about 500 tons of Tayumi Egyptian cotton seed 
at 261. per ton to be shipped per steamer from 
Alexandria and (or) Port Said and (or) Ismailia 
during Oct. 1919 to London. By a letter of the 
15th Sept. 1919 the buyers gave to the sellers the 
option of shipping the said 500 tons in Sept. 1919. 
Each of the said contracts provided that the seed 
was to be delivered in London to buyers’ craft 
alongside ; that particulars of shipment were to be 
declared in London within twenty-four hours after 
receipt of documents in this country ; that payment 
was to be made in London in fourteen days from 
the seed being ready for delivery by net cash in 
exchange for shipping documents and (or) delivery 
order ; that the seed was to be received 
(during custom house hours) immediately it was 
ready for delivery from the steamer. Each of 
the said contracts further provided that any dispute 
arising thereout should be referred to arbitration 
in accordance with the rules endorsed thereon. 
Copies of the contract notes and letters were 
attached to and formed part of the case. By 
two letters dated the 6th Oct. 1919 the sellers 
gave notice to the buyers that they appropriated 
in part fulfilment of the contract of the 8th July 
1919 176 tons per steamship P ort In g lis  bill of 
lading dated the 20th Sept., and in part fulfilment 
of the contract of the 12th Sept. 1919 400 tons 
per the same steamer, bills of lading dated the 
19th Sept., which appropriations were accepted 
by the buyers. The said quantities of 176 tons 
and 400 tons had been in fact shipped at Alexandria 
on the said steamer under the said bills of lading.
(a) R ep o rte d  b y  R . F . B l a k is t o n , E sq ., B a r r is te r  at- 

liaw .
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The said steamer docked at Regent’s Canal Dock, 
Ijondon, on the 13th Oct. 1919, and on the following 
day the buyers paid the sellers for the said 176 tons 
and 400 tons, and took up the bills of lading there
for. The steamer commenced her discharge on 
the 14th Oct. 1919. The buyers duly presented the 
bills of lading, and were ready and willing to take 
delivery of the whole bill of lading quantity. 
The steamer, however, failed to deliver, and the 
buyers were unable to obtain more than (about) 
15 tons of Tayumi seed and (about) 22 tons of 
Sakellarides seed, which were discharged on the 
17th and 18th Oct. The steamer then left for Hull, 
having still on board the balance of about 384 tons 
and 153 tons of seed. By letter of the 21st Oct. 1919 
the buyers gave to the sellers notice of arbitration 
and contended that the vessel had completed 
her voyage and that the contracts were at an end, 
and requested the return of the amounts paid against 
the undelivered quantities. On the 3rd Nov. 1919 
the steamer again docked in the Regent’s Canal 
Dock, London, and on the 5th Nov. 1919 began 
to discharge the balance of the said seed. The 
discharge was completed on the 11th Nov. On 
the 28th Oct. 1919 it had been agreed between the 
parties that the buyers should take delivery of the 
balance of the said seed in the steamer on her 
arrival in London, and the buyers accordingly 
took delivery without prejudice to their rights 
under the contracts. The dispute which had arisen 
between the sellers and the buyers was referred 
to arbitration according to the terms of the said 
contracts. The umpire appointed by the two 
arbitrators, who were unable to agree, awarded as 
follows: That the sellers committed a breach 
of the said contracts by failing to deliver the said 
balance of the seed in accordance with the contracts 
and that the sellers should pay to the buyers the 
sum of 6/. per ton on the quantity of Tayumi seed 
and the sum of 131. per ton on the quantity of 
Sakellarides seed respectively delivered to the 
buyers on or about the 5th to the 11th Nov. 1919, 
and the costs of the reference and award.

The following special case was stated by the 
umpire, at the request of the sellers, for the opinion 
of the court:

Case.
The sellers contended before me :
(a) That the sellers had completed their obligations 

by delivering documents against payment.
(b) That the buyers’ rights (if any) were in any case 

limited to recovering damages for breach of contract.
(c) That the sellers had not been guilty of any 

breach of contract, and were not responsible for the 
acts of the shipowner in proceeding to Hull before 
delivering the balance of the goods.

(d) That even if the sellers had been guilty of a 
breach of contract that such breach did not justify 
the buyers in claiming to reject part of the goods or 
to claim repayment of any appropriate amount.

(e) That if the sellers had been guilty of any breach 
of contract the damages were limited to the cost of 
insuring the then undelivered balance from London 
to Hull and back, together with interest on the pro
portionate purchase price during the delay consequent 
thereon.

The buyers contended:
(a) That it was the duty of the sellers to deliver 

the cotton seed in London to buyers’ craft in sound 
and merchantable condition.

(b) That by the long-established custom and 
usage of the trade payment is made on advice 
from the sellers of arrival of ship net cash in exchange

[K.B. Div.

for shipping documents, and (or) delivery order, and 
that such payment is without prejudice to the duty 
of the seller to deliver the goods into buyers’ craft in 
sound and merchantable condition.

(c) That the buyers paid for the said documents 
on the basis detailed above.

(d) That the sellers failed to deliver the said goods 
in accordance with the said contract, and only delivered 
22 tons (about) under the contract of the 8th July 
1919 and 15 tons (about) under the contract of the 
12th Sept. 1919.

(e) That the ship then abandoned the voyage and 
sailed away to another port; that the buyers were 
thereupon entitled to claim a refund of the amounts 
paid by them for the cotton seed which the sellers so 
failed to deliver and the brokerage which they thus 
failed to earn.

In addition to the facts set out in pars. 1 to 10 of 
the special case, I  find :

1. That on the 18th Oct. 1919, and at the time of 
delivery of the balance of the said seed to the buyers, 
the market price of the said seed was below the con
tract price.

2. That the steamer did not discharge the balance 
of 384 tons and 153 tons on her first visit to London 
because other goods were loaded above, and the object 
of her proceeding to Hull was to discharge such other 
goods. She returned to London without undue delay 
after finishing the discharge of such other goods.

3. That in so far as it is a question of fact, the voyage 
of the said steamer ended at London before she 
commenced to discharge on the 14th Oct. 1919, and 
that the buyers were then entitled to delivery.

The question for the opinion of the court is :
Whether upon the facts above stated the buyers 

were legally bound under the said contracts to take 
delivery of the balance of 384 tons and 153 tons of 
seed loaded on the said steamer on her return to London 
on the 3rd Nov. 1919. If  the court shall be of opinion 
that the said question should be answered in the 
negative, then my award is to stand. If the court 
shall be of opinion that the said question should be 
answered in the affirmative, then I  award that the 
buyers are not entitled to recover anything from the 
sellers, and that the buyers pay to the sellers one- 
third part of the said costs of the reference and 
award.

I i .  A . W right, K.C. and IT. A . J o iv itt for the 
sellers.—The contract in this case is somewhat 
peculiar. It  is not a c.i.f. contract, and it is not 
a “ delivered ” contract. The sellers have done 
everything that they were required to do under 
the contract. It  will be noticed that neither in 
the contract nor in the correspondence is any time 
fixed for delivery, nor is there any finding in the 
award on this point. It  must be taken, therefore, 
that a reasonable time for delivery was contem
plated by the parties. And there is no suggestion 
that the actual delivery of the larger part of the 
goods was unreasonable in point of time. The 
real remedy of the buyers is against the ship. 
They had no right to accept part of the goods 
delivered and reject others, even if they were 
entitled to reject the whole consignment:

Jackson v. Rotax Cycle Company, 103 L. T.
Rep. 411 ; 11910) 2 K. B. 937.

S tuart Bevan, K.C. and F . van den Berg for the 
buyers.—The real question is what are the obliga
tions of the sellers under the contract ? It  is a 
“ delivered ” contract, and not a c.i.f. contract, 
and delivery in the terms of the contract is a 
condition. Clauses 1 and 2 of the contract must 
be read together and show that delivery in London 
was of the essence of the contract and that no
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deviation was allowed. Reference may be made 
to :

Sargant and Sons v. East A d r ia tic  Company
L im ited , 21 Com. Cas. 344 ;

Bowes v. Shand, 36 L. T. Rep. 857 ; 2 App.
Cas. 455.

The goods were received but not accepted ; even 
part of the goods were accepted that does not 

constitute acceptance of the whole consignment : 
(see Benjamin on Sale, p. 566). Even if the buyers 
cannot reject part of the goods delivered, they are 
entitled to damages.

W. A . J o w itt in reply. CW. adtK VU\L

J u ly  7.—B a i l h a c h e , J.—In  this case the sellers, 
hy two contracts of sale, and in the events which 
happened, bound themselves to the buyers to 
deliver in London, ex the steamship P o rt In g lis ,  
fo the buyers’ craft alongside, two separate parcels 
°f cotton seed, one of 176 tons and the other of 
400 tons. The buyers, on their part, had to pay 
l°r these parcels against shipping documents, and 
1° send craft to receive the goods. The buyers 
fulfilled both these obligations, and received from 
the P ort In g lis  some 15 tons of one parcel and 
22 tons of the other. When these had been 
delivered it was discovered that the rest of the 
aced was lying under cargo for Hull, and the 
Port In g lis  stopped delivery and left for that 
Port, promising to return and deliver the rest of 
fhe seed. She returned in about a fortnight’s 
lime, and the seed was tendered to the buyers, 
but they had meantime informed the sellers that 
they regarded the departure of the P o rt In g lis  
with the remainder of their seed on board as a 
failure to deliver and a breach of contract. They 
hept so much of the seed as had been delivered 
™ them, and demanded repayment of so much of 
Ihe contract price as represented the seed un
delivered.

The umpire has decided in favour of the buyers, 
and I  am asked to say whether he was right. 
Everything depends upon whether the departure 
of the P o rt In g lis  for Hull with the greater 
Part of both parcels of seed on board was a 
failure to deliver, notwithstanding the promise 
1° return and complete delivery. Both contracts 
between the parties are in the same terms, and 
Ueither has any express provision on the subject. 
In my opinion, the buyer under such a contract, 
and where each parcel of goods is indivisible, as 
here, has the right to have delivery on the arrival 
°f the steamship, not necessarily immediately or 
continuously ; he must take his turn, or the goods 
*?ay be so stowed that other goods have to be 
discharged before the whole of the buyers’ parcel 
can be got out. To such delays and others which 
disy occur in the course of unloading the buyer 
must submit, but in the absence of any stipulation 
0 the contrary the buyer, being ready with his 

praft, is entitled to delivery of the whole of an 
indivisible parcel of goods sold to him for delivery 
.r°m a vessel which has begun delivery to him 
before she leaves the port to deliver goods else
where. If  this is so, the rest of the case is covered 
by sect. 30 of the Sale of Goods Act, and the buyer 
ban either reject the whole of the goods, including 
hose actually delivered, in which case he can 

Recover the whole of his money ; or he may keep 
.he goods actually delivered and reject the rest, 
m which case he must pay for the goods kept

at the contract price, and he can recover the price 
paid for the undelivered portion : (see Devaux and 
Conolly, 8 C. B. 640). I  think that the award is 
right.

Solicitors for the buyers, W alton  and Go.
Solicitors for the sellers, Thomas Cooper and Co.

Tuesday, J u ly  27, 1920.
(Before M c C a r d i e , J.)

J. a n d  J. D e n h o l m  L i m i t e d  v . S h i p p i n g  
C o n t r o l l e r , (a)

S h ip  — R equisition  — Charter-party — Accident — 
L ia b il ity  fo r  continuous hire.

A  ship was requisitioned under charter-party T . 99, 
by which the S h ipp ing  Controller was entitled to 
make certain deductions fro m  the fre igh t in  the 
event o f the voyage being protracted by the 
deficiencies o f the steamer. The concluding sub
section o f the clause a llow ing these deductions 
provided as fo llow s : “ I f  through any accident 
any pa rt o f the cargo or bunkers have to be d is
charged, the tim e occupied in  discharging and 
reloading same to be deducted fro m   ̂ the. hire. 
I n  the course o f the voyage tim e was lost in  discharg
ing  and reloading on account of a f ire  which broke 
out in  the cargo. The f ire  could not be attributed  
to any p a rticu la r cause. The S h ipp ing  Controller 
claimed the right to make the deductions.

Held, that the meaning o f “ accident ” depends upon  
the circumstances and in tentions of the parties  
concerned. A n  accident m ay or m ay not arise 
fro m  negligent or w ilfu l acts or fro m  causes uncon
nected w ith  negligence or wrongdoing. I n  th is  
case there was no accident in  the sense contemplated 
by the parties.

Even i f  the f ire  had been an accident, the S h ipp ing  
Controller must s t ill have fa ile d , since i t  would  
have been accident to the cargo, not to the ship.

I n  any event the S h ipp ing  Controller■ could not 
succeed, since h ire  runs continuously in  fa vo u r of 
the shipowner in  the absence o f clear provis ions to 
the contrary. The provisions relied upon in  th is  
case were ambiguous.

A w a r d  s ta te d  i n  th e  fo r m  o f  a  s p e c ia l case b y  th e  
a r b i t r a t o r ,  Mr. R a e b u rn ,  K.C.

The claimants were Messrs. Denholm Limited, 
who were the owners of the steamship C arr on P ark. 
The respondent was the Shipping Controller. The 
C anon  P a rk  was requisitioned by the respondent 
under the terms of a charter-party known as T. 99. 
The question raised in the special case turned upon 
the construction of clause 25 of the charter-party, 
which was in the following terms : Clause 25 (a). 
“ If  from deficiency of men or stores, breakdown of 
machinery, or any other cause, the working of the 
steamer is at any time suspended for a period 
exceeding twelve running hours, pay shall cease 
for the whole of such and any subsequent period, 
of whatever duration, during which the vessel is 
inefficient.” Clause 25 (b). “ Partial inefficiency.— 
Any work that may be done during a period of 
partial inefficiency of the steamer, except proceeding 
to a port for repairs, or to replenish bunker coals 
owing to an accident, shall be paid for on the basis 
of the time it would have occupied had the steamer 
remained efficient. If  upon the voyage her speed
lo )  R epo rted  by R . F . B la k is to n , E s q .. Ba.rrieter-at-1*8. W.
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be reduced by a defect in or breakdown of any 
part of her machinery, damage to propeller, rudder 
or by any other mishap of hull or engines or cargo, 
the time so lost and the cost of any extra coal 
consumed in consequence thereof shall be deducted 
from the hire; but should the steamer be driven 
into port or to anchorage by stress of weather or 
for coals, such detention or loss of time shall be at 
the Admiralty expense. In  the event, however, 
of breakdown at sea or other accident necessitating 
the steamer proceeding to a port of refuge for 
repairs, or to replace or land crew, hire to cease 
until the steamer arrives back in a similar position 
to that in which she was at the time of the break
down or accident, &c., and any coals used to be 
replaced or paid for by owners, whichever Admiralty 
may elect.” Sub-clause (c), with the marginal 
note, “ Period of inefficiency not to count,” ran as 
follows : “ If  through accident any part of the cargo 
or bunkers have to be discharged, the time occupied 
in discharging and reloading same to be deducted 
from the hire. Any time so lost shall count as 
part of the term of charter named in clauses 2 and 
7, but the Admiralty have the option of keeping 
the steamer for an additional period equivalent 
to the whole or part of the time lost.” The facts 
on which the dispute between the parties arose were 
as follows : On the 12th and 13th Feb. 1917 the 
C arron P a rk  loaded a cargo of coals at Barry Dock 
on behalf of the respondent. On the evening of 
the 13th Feb. she left the docks and went into 
Barry Road, bound for Rochefort. The weather 
being thick fog, she anchored in the Roads at 8 p.m., 
and there stayed fog-bound that night and the 
next day. At 10 p.m. on the 14th Feb., while 
the ship was still at anchor in the Barry Roads, 
a fire broke out in the cargo of coal in No. 2 hold. 
Efforts to extinguish the fire failed, and it was 
decided to take the vessel back to dock to discharge 
the coal and so get at the fire. This was done, 
and when she was moored in dock coal was dis
charged from several holds. The discharge was 
finished on the 21st Feb. at 1 p.m. The total 
amount of coal discharged was 742 tons, but the 
amount damaged by fire was 30 tons only. The 
742 tons discharged was, through error, loaded in 
the steamship Prosper and not on board the Carron  
P ark . A substituted load of 742 tons of coal was 
placed in the Carron P ark . The loading of the 
latter tonnage began on the 25th Feb. and ended 
on the 26th Feb. The actual number of hours 
employed in the actual process of discharge was 
but thirty-nine and a half hours. The actual 
number of hours employed in the actual operation 
of loading on the 25th and 26th Feb. was but 
twelve hours.

Sir Cordon H ew art (A.-G.), D . M ack innon ,
K.C. and L . F . C. D arby  for the Shipping Controller. 
—The point raised in this case is a short one, and 
is whether the Shipping Controller was entitled to 
deduct hire for a certain period while the steamship 
C arron P a rk  was, according to the case for the 
Crown, inefficient by reason of a fire which broke 
out in part of her cargo. The vessel was requi
sitioned by the Shipping Controller under the 
terms of the well-known charter-party “ T. 99.” 
She loaded a cargo of coals at Barry Dock for 
Rochefort. She then proceeded to the Barry 
Roads, where a fire broke out in the cargo. In 
effectual efforts were made tq extinguish the fire, 
and it  was then decided to take the ship back into 
dock and discharge some of the coals so that the

Seat of the fire could be reached. The Carron  
P a rk  discharged 742 tons of coal, and thirty-nine 
and a half hours were occupied in so doing. She 
then took on a fresh supply of coal and proceeded 
on her voyage. No damage was done by the fire 
to the ship. Ten days elapsed between the out
break of the fire and the sailing a second time, and 
the Crown contend that they are justified in deduct
ing hire for that period under the clause of the 
charter-party which runs as follows : “ If  through 
accident any part of the cargo or bunkers have to 
be discharged, the time occupied in discharging 
and re-loading to be deducted from the hire.” In  
the alternative, the Crown claimed that the delay 
came within the words of the accident clause ; that 
there was a mishap to the cargo in consequence 
of which time was lost and that the Crown were 
entitled to a deduction from the hire paid for the 
vessel.

Leek, K.C. and D . H . Leek for the claimants.— 
The clause referred to has reference to an 
accident happening to the ship, not to the cargo. 
The award is right and should be upheld.

M c Ca r d i e , J.—This is an award in the 
form of a special case stated by the arbitrator, 
Mr. W. N. Raeburn, K.C. The claimants are 
Messrs. Denholm Limited, owners of the steamship 
Carron P ark . The respondent is the Shipping 
Controller. The Carron P a rk  was at all material 
times under requisition by the respondent under 
the terms of a charter-party known as T. 99. The 
rate of hire was 391. 14«. 6(1. per day. The point 
at issue is an important one, and turns on the 
construction of clause 25 of the charter-party, 
which is well known and widely used. The clause, 
with marginal words in big letters “ Inefficiency ” 
runs as follows, clause 25 ( a ) : “ If  from deficiency 
of men or stores, breakdown of machinery or any 
other cause, the working of the steamer is at any 
time suspended for a period exceeding twelve 
running hours, pay shall cease for the whole of 
such and any subsequent period of whatever 
duration during which the vessel is inefficient.” 
“ Partial inefficiency ” (b): “ Any work that may 
be done during a period of partial inefficiency of 
the steamer, except proceeding to a port for repairs 
or to replenish bunker coals owing to an accident 
shall be paid for on the basis of the time it would 
have occupied had the steamer remained inefficient. 
If  upon the voyage her speed be reduced by a 
defect in a breakdown of any part of her machinery, 
damage to propeller, rudder, or by any other mishap 
of hull or engines or cargo, the time so lost and the 
cost of any extra coal consumed in consequence 
thereof shall be deducted from the hire ; but should 
the steamer be driven into port or to anchorage by 
stress of weather or for coals, such detention or 
loss of time shall be at the Admiralty expense. 
In  the event, however, of breakdown at sea or other 
accident necessitating the steamer proceeding 
to a port of refuge for repairs, or to replace or land 
crew, hire to cease until the steamer arrives back 
in a similar position to that in which she was at 
the time of the breakdown or accident, &c., and 
any coals used to be replaced or paid for by owners, 
whichever the Admiralty may elect.” Then sub
clause (c), with marginal note “ Period of inefficiency 
not to count,” says : ‘‘ If  through accident any 
part of the cargo or bunkers have to be discharged 
the time occupied in discharging and reloading 
same to be deducted from the hire. Any time so
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lost shall count as part of the term of charter named 
in clauses 2 and 7, but the Admiralty have the 
option of keeping the steamer for an additional 
Period equivalent to the whole or part of the time 
lost.” No other clause in the charter assists in 
file interpretation of clause 25. [The learned judge, 
after stating the facts as given above, proceeded 
as follows :] The following is a material paragraph 
of the award by the arbitrator, clause 5 : “ I  am 
unable to find the cause of the fire, but it was not 
due to any negligence or default on the part of 
either the claimants or respondent, or any person 
°r persons for whom they are responsible. It  was 
an accidental fire. The ship herself was in no way 
damaged.”

By the finding in clause 5 I  understand the 
arbitrator to mean only that the fire did not arise 
cither through negligence or wilful act. The 
question for my decision is whether upon the facts 
found the arbitrator was right in holding that the 
respondent was not entitled to deduct hire for 

time occupied in discharging and reloading.” 
f think that the first point to determine is whether 
0r not there was an “ accident ” at all, within the 
uieaning of sub-head (c) of clause 25. I t  appears 
Perhaps, to have been assumed before the learned 
arbitrator that this fire on board the C arron P ark  
y as an accident. In  my view it may often be 
'ruportant in charter-parties and the like documents 
,.° distinguish between an “ incident ” and an 

accident.” The two may be quite different. 
Every accident is an incident. But every incident 
18 uot an accident. Was the fire which broke out 
111 this vessel an incident or an accident ? To 
jnark the distinction between the two let me give 
f’Wo examples. To illustrate an incident with 
regard to cargo, let me assume that the cargo 
°u board a vessel is perishable fruit. Let me then 
assume that owing to the vessel remaining fog
bound, some of the fruit began to deteriorate 
ln such a manner and to such an extent as to 
render discharge necessary. Could this event 
be called an accident ? I  think the answer is no. 
’ °  illustrate an accident with regard to cargo is 
scarcely necessary. An obvious case would arise 
“  Ibe upper goods in a hold fell upon goods below 
and crushed them, and rendered a discharge of all 
°r some of them necessary. This, I  conceive, 
w°uld be an accident as well as an incident. There 
Was no evidence here as to how the fire arose, 
whether from something akin to spontaneous 
combustion or from some other cause. Nor was 
here anything to show whether the cause, whatever 

*t Was, existed before the voyage started or arose 
afterwards. In  the case of H am ilton  v. P ando rf 
L" Asp. Mar. Law Cas. 44, 212 ; 57 L. T. Bep.
, < 12 App. Cas. 518), Lord Halsbury said
'at p. 524 of L. Rep.): “ I  think the idea of 
something fortuitous and unexpected is involved 

both words ‘ peril ’ and ‘ accident * ; you could 
°f speak of the danger of a ship’s decay ; you 
°uld know that it must decay, and the destruc- 

u>n of the ship’s bottom by vermin is assumed to 
e one of the natural and certain effects of an 
^protected wooden vessel sailing through certain 
eas.” The distinction between incident and acci- 
eut is shown, I  think, by the judgments in the 
as® of K e n d a ll v. London and South-Western 

(26 L. T. Rep. 735 ; L. Rep. 7 Ex. 373), 
“ Tf16’ P- 377 of L. Rep., Baron Bramwell says : 

f Perishable articles—say, soft fruit—are damage i  
y their own weight and the inevitable shaking

of the carriage, they are injured through their 
own intrinsic qualities. If  through pressure of 
other goods carried with them or by an extraordinary 
shock or shaking, whether through negligence or 
not, the carrier is liable.” The passage suggests an 
obvious distinction between incident and accident 
of transit. [Compare, also, sect. 178 of the 2nd 
edit, of Macnamara on the Law of Carriers by 
Land.] The word “ accident ” has, I  suppose, 
several meanings. The definition given in one well- 
known dictionary is this: “ Chance, or what 
happens by chance; an event which proceeds 
from an unknown cause or is an unusual effect of 
a known cause, and, therefore, not expected ; often 
in the sense of an unforeseen and undesigned injury 
to human life and limb ; casualty, mishap.” Such 
definitions as these are of no real value in the 
solution of legal problems. A helpful statement 
was made in the case of Fenton  v. Thorley (1903) 
App. Cas., at p. 453) by Lord Lindley. He there 
said : “ The word ‘ accident ’ is not a technical 
legal term with a clearly defined meaning. Speak
ing generally, but with reference to legal liabilities 
an accident means any unintended and unexpected 
occurrence which produces hurt or loss. But 
it is often used to denote any unintended and 
unexpected loss or hurt apart from its cause; 
and if the cause is not kqown the loss or hurt itself 
would certainly be called an accident. The word 
‘ accident ’ is also often used to denote both the 
cause and the effect, no attempt being made to 
discriminate between them. The great majority 
of what are called accidents are occasioned by 
carelessness; but for legal purposes it is often 
important to distinguish careless from other 
unintended and unexpected events.” This passage, 
though useful, throws but little light on the present 
case. The difficulties raised by the use of the 
word “ accident ” are amply indicated by the 
authorities cited in Stroud s Judicial Dictionary 
(1903, 2nd edit.), title “ Accident,” vol. 1, and in 
the supplement published in 1909. They are equally 
emphasised by MacGillivray on Insurance Law, 
p. 918 and following pages, where the decisions 
with respect to “ accident policies ” are well 
reviewed. In  the case of Musgrove v. P a n d d is  
(120 L. T. Rep. 601 ; (1919) 2 K. B. 43) affirming 
Lush, J. (1919) 1 K. B. 314), the Court of Appeal 
discussed the meaning of sect. 86 of the hires 
Prevention Metropolis Act 1774, which contains 
the words “ any fire which shall accidentally 
begin.”

In  the case of The Torbryan (9 Asp. Mar. Law 
Cas. 358, 450 ; 89 L. T. Rep. 265; (1903) P. 194) 
the charter-party contained words exempting the 
shipowner from liability for “ accidents even 
though caused by negligence.” In  that case 
it appeared that in the process of discharge 
stevedore’s men employed on board the ship 
recklessly used hooks which tore the bags of sugar 
and carelessly allowed the bags to be cut by 
the slings, and to burst through, striking against 
the hatch-coamings while being lifted out of the 
hold. I t  was held by the Court of Appeal, con
firming the judgment of Phillimore, J., that these 
facts constituted “ accidents caused by negli
gence.” I t  appears, on looking at all the decisions 
on the point, that the words “ accident ” or 
“ accidental ” vary so much in meaning that they 
can only be construed by the light of the particular 
contract, the particular clauses, the particular 
subject, or the particular circumstances which are
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before the court. The word “ accidental ” is, I  
conceive, generally employed to distinguish 
occurrences arising without either negligence or 
wilful act from occurrences arising through one 
or the other of those things. Sometimes it is used 
to distinguish an occurrence arising from negligence 
as distinguished from an occurrence arising from 
wilful acts. When we speak of a street “ accident,” 
we generally use the word in that sense. Some
times again it may be and is properly used to dis
tinguish an occurrence arising from some extrinsic, 
physically identifiable, and often violent cause 
from an occurrence springing from the qualities 
or characteristics of a particular thing, and which 
are often independent of negligence or wilful act. 
See the line of cases from Lenton v. Thorley (sup.) 
as to the meaning of the word “ accident ” in the 
Workmen’s Compensation Acts. It  will be noticed 
in the present case that in sub-head (6) of clause 25 
the word “ accident ” occurs twice, and the word 
“ mishap ” once. Upon a careful consideration of 
the clause as applied to the facts found by the 
arbitrator, I  have come to the conclusion that there 
was not in the present case an “ accident ” within 
the meaning of the clause. I t  is clear, of course, 
that sub-heads (a) and (b) have no application to the 
present dispute. In  my view sub-clause (c) was 
not intended to cover thp present circumstances. 
I  see no evidence of an accident within the meaning 
of that sub-clause. I  think that sub-clause (c) was 
framed a lio  in tu itu , and upon a business construc
tion of the bargain between the parties it is not, 
in my opinion, applicable to the facts before me. 
In  the case of B a ily  v. De Crespigny (19 L. T. Rep. 
681 ; L. Rep. 4 Q. B. 180) Hannen, J., in delivering 
the finding of the court says, at p. 185 of the report : 
“ Where the event is of such a character that it 
oannot reasonably be supposed to have been in the 
contemplation of the contracting parties when the 
contract was made, they will not be held bound by 
general words which though large enough to include 
were not used with reference to the possibility of 
the particular contingency which afterwards 
happens.” This passage was quoted with approval 
by Scrutton, L.J. in his cogent judgment in the 
Court of Appeal, in the case of the M etropo litan  
Water Board  v. D ick , K e rr, and Co. (116 L. T. Rep. 
201 ; (1917) 2 K. B., p. 31). In the same case in the 
House of Lords (117 L. T. Rep. 766 ; (1918) A. C. 
p. 138) Lord Parmoor said : “ I  think, however, 
that the language was used a lio  in tu itu , and that 
it is not reasonable to hold that it had any reference 
to such a contingency, or that such a contingency was 
in the contemplation of the parties when framing 
the terms of the section. See also the judgment of 
Pickford, L.J. in the case of U nited States Steel 
Company v. Great Western R a ilw ay  (109 L. T. Rep. 
212 ; (1913) 3 K. B., at p. 365), and that of Bankes,
L.J. in the case of R add iffe  v. Compagnie Générale 
Transatlantique  (24 Com. Cas., p. 44).

Even if I  had been of opinion that there was here 
an “ accident,” it must be observed that the accident 
(if any) was to the cargo and not to the ship. The 
ship and her machinery remained uninjured. Her 
efficiency was in no way impaired. Hence counsel 
for the owners submitted that sub-head (c) of 
clause 25 had no application, inasmuch as this sub
head related only to “ accidents ” to the ship, and 
not to mere accidents to the cargo not affecting the 
ship itself. I  agree with this submission. H 
clause 25 be taken as a whole, I  think it reasonably 
clear that it provides for a cessation of hire only

where the ship itself is affected. The conspicuously 
printed marginal notes to the sub-clauses are as 
follows : “ (a) Inefficiency, (6) partial inefficiency, 
and (c) period of inefficiency not to count.” These 
marginal words represent, I  think, the true effect of 
the sub-clauses. Sub-clause (a) clearly deals with 
complete inefficiency of the ship. Sub-clause (6) 
deals only with partial inefficiency of the ship, and 
the words “ mishap ” and “ accident ” in that sub
clause bear only on such matters as affect the ship’s 
efficiency. I  think that sub-clause (c) must also be 
read so as to refer to accidents to the ship, whereby 
a part of the cargo or bunker coal has to be dis
charged. This gives sub-clause (c) a fair and full 
business meaning when read in conjunction with 
sub-clauses (a) and (6). I t  gives it, moreover, a 
just meaning, for I  fail to see why the shipowner 
should lose his hire by reason of the defects or 
misfortunes to the cargo which the Shipping 
Controller has compelled him to take on board. 
Such is my humble view of the matter.

But even if I  had been in doubt, I  should still 
have held in favour of the owners of the Catron  
Park. The rule is clearly established that once 
hire has begun it runs continuously in favour of the 
shipowner unless there be some special provision 
to the contrary in the charter, party: (see B row n  
v. T urne r, B rightm an, and Co. (12 Asp. Mar. Law 
Cas. 79 ; 105 L. T. Rep. 562 ; (1912) A. C. 12 ; and 
Scrutton on Charter-parties, 9th edit., art. 146). 
If  a charterer wishes to escape this liability, he 
must be careful to make the necessary provision 
clear and unmistakable.

The present is a case where the ship was requisi
tioned by the Shipping Controller, and the charter- 
party before me represents conditions imposed on 
the shipowner rather than terms which have been 
mutually negotiated. The doctrine of contra 
proferentem, therefore, applies with full cogency. 
From any point of view the wording of clause 25 is 
at least ambiguous, and the Shipping Controller 
has failed to use words of adequate clarity and 
width to save him from the liability of continuous 
hire under the circumstances before me. If  neces
sary I  should have applied the principle in the case 
of Price  v. U n ion  Lighterage Company (9 Asp. 
Mar. Law Cas. 398; 89 L. T. Rep. 731; (1904) 
1 K. B. 412), and in Nelson L ine  v. James Nelson 
(10 Asp. Mar. Law Cas. 581 ; 97 L. T. Rep. 812; 
(1908) A. C. 16) to this dispute. That principle 
was briefly but forcibly expressed by Lord Mac- 
naghten in the case of Elderslie Steamship Company 
v. B orthw ick  (10 Asp. Mar. Law Cas. 24 ; 1905, 
A. C. 96) where he says: “ An ambiguous document 
is no protection.” For the reason I  have given I  
uphold the award of the arbitrator. The Shipping 
Controller must pay the costs of the proceedings 
before me.

Solicitors : Treasury So lic ito r ; Lowless and Co.
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Oct. 27 and 28, 1920.
(Before Lord R e a d in g , C. J., D a r l in g  and 

Sa l t e r , JJ.)
Ow n er s  o f  St e a m s h ip  Cr o w n  of L e o n  v.

A d m ir a l t y  Co m m is sio n e r s , (a)
Requisition — Proclam ation  — Prerogat ve — E arn- 

ln 9 o f fre ig h t by A d m ira lty — Urgent na tiona l 
necessity.

A  steamer belonging to the cla im ants was requ is i
tioned by the A d m ira lty  in  Jan . 1916 under a 
Proclam ation issued in  A ug. 1914, and after a f irs t  
voyage she was sent w ith  a cargo o f ore and pyrites  
t°  a f irm  o f  A m erican m un itio n  makers whose 
contract provided that they should be bound to supp ly  
m unitions on ly  i f  the ore was sent to them at a 
certain rate o f fre igh t. The sh ip  was sent at th is  
rate o f fre igh t, w hich was lower than the current 
market rate. On the voyage the ship was-severely 
damaged by m arine risks, and, in  an a rb itra tion  • 
between the owners and the A d m ira lty , the a rb it
rators fo u nd  that the owners were bound by the 
fo rm  o f  charter known as T . 99, w hich expressly 
threw the burden o f m arine  risks on the owners. 
The arb itra to rs were ordered to stale a case fo r  the 
op in ion  o f  the court on the fo llo w in g  questions:
(a) Whether the A d m ira lty  had the r ig h t to employ 
the sh ip  on a voyage earn ing fre ig h t payable to 
the A d m ira lty , and whether the cla im ants were 
entitled to receive any and what extra paym ent and  
compensation in  respect thereo f; (b) whether the 
A d m ira lty  were liab le to compensate the owners 
f or damage received on the voyage; and (c) 
whether m arine r isks  should be deemed to be borne 
by the A d m ira lty  or by the owners, 

i  eld, (1) that the A d m ira lty  had a r ig h t to requis ition  
the sh ip  under the P roclam ation in  the na tiona l 
emergency which existed in  Jan . 1916 and to employ 
her on the voyage in  question and the owners were 
7l°t_ entitled to extra compensation as the fa c t that 
fre igh t was payable to the A d m ira lty  was not 
m a te r ia l; (2) that there was evidence to support 
the arb itra tors’’ f in d in g  that the owners agreed to 
bear the m arine r is k s ;  and (3) that consequently 
the A d m ira lty  were not liab le  to compensate the 
owners fo r  damage received on the voyage.

Mature o f prerogative r ig h t at times o f na t'ona l 
emergency considered.

?Eoial case stated by arbitrators under an order 
court dated the 18th June 1917. This order 

irected that certain questions of law arising out 
j  ^ e  requisitioning of the steamship Crown o f 
Tr 0n’ and her employment on a voyage from 

'■elva to Philadelphia with a cargo of material for 
e manufacture of munitions, should be stated in 
u form of a special case for the opinion of the 
°urt. These questions, which were marked 

^Pecti vely (a), (b), (c), were : (a) Whether the 
miralty had the right under the Proclamation of 

e 3rd Aug. 1914 or otherwise to employ the 
Ph°|Wi ° / Peon for the voyage from Huelva to 
to 'If^ P h ia  with ore, freight on which was payable 
ent'+i ^xlmiralty, and whether the owners were 
Da receive any and what additional hire
m or compensation, over and above the
,, - th ly  hire, when it should be finally adjusted, in 

use vessel on said voyage,
da "Aether the Admiralty were not liable for the 
V()mage sustained by the vessel in the course of the 

yage, and by reason of the carriage of the cargo.
R eported  b y  J . F . W a l k e r , E sq ., B a rr is te r -a t-L » w . 

v O L . X V „ N. S.

(c) Whether marine risks should be deemed to be 
borne by the Admiralty or by the owners, unless 
the arbitrators should decide to state their award in 
the form of a special case. The arbitrators took a 
view of the facts under which they found themselves 
unable to formulate any definite question of law 
on the subject as they thought that there was an 
agreement upon it, but they submitted the facts 
and their inference therefrom.

1. The steamship Crown o f Leon was requisitioned 
by the Admiralty on the 26th Jan. 1916 by virtue 
of His Majesty’s Proclamation of the 3rd Aug. 1914, 
and she remained under requisition in the service 
of the Admiralty throughout the occurrences which 
were in question between the parties.

2. Before the said requisition the owners had 
informed the Admiralty that they were not prepared 
to accept the rates of hire proposed by the committee 
of the Admiralty Transport Arbitration Board, 
commonly known as the Blue Book rates, and had 
requested that the final settlement of the rates of 
hire of such of their vessels as were, or should be, 
requisitioned might stand over until some later date 
or until the termination of the war, and the 
Admiralty had acquiesced in the arrangement so 
proposed.

3. When the Crown o f Leon was requisitioned, 
and before she entered upon service, the Admiralty 
sent to the owners a notice dated the 20th Jan. 1916, 
stating that it was proposed to employ her “ under 
the conditions of the p ro  fo rm a  charter T. 99 
enclosed.” The form of charter enclosed was one in 
common use between the Admiralty and owners of 
requisitioned vessels. The Admiralty in forwarding 
this notice further stated in the letter enclosing it 
that it was “ not proposed at this juncture to enter 
into a formal charter of the ship.” As the question 
of rate of hire was to stand over, no complete charter 
of the vessel could in fact have been entered into at 
this time. Three copies of the said form T. 99 were 
sent by the Admiralty to the owners with a request 
that they would fill in the particulars of the ship 
and return two of the forms, and the owners on the 
27th Jan. 1916, without making any objection to 
the said form or to the proposal to employ the vessel 
on the conditions thereof, filled up and returned to 
the Admiralty two unsigned copies thereof, the rate 
of hire being left blank, and stated in their letter 
enclosing the same that “ the only information asked 
for in the charter is the steamer’s class, which is the 
highest class—British Corporation—deadweight 
about 5600 tons, speed about nine knots on about 
24 tons. As you are aware, the steamer has been 
requisitioned, but no charter has been signed. Wc 
point out that this steamer is a cargo liner, and not 
a tramp.” On the same day the owners wrote to the 
Admiralty that the vessel had completed her repairs 
at Barry at six o’clock the previous morning, and 
that, “ this being so, she comes into Admiralty 
service again.” On the 30th Jan. 1916 the Admiralty 
replied, agreeing the time of readiness for service, 
and further stated that in accordance “ with 
clause 4 of the charter (meaning the form of 
charter T. 99) hire will commence from and including 
such date.”

4. The said form T. 99 contemplated that the 
vessel should remain (and she did in fact remain) 
under the general management of the owners, and 
that the master and crew should be (and they in fact 
were) appointed and paid by the owners throughout 
the period of service. The said form further 
provided (in te r a lia ) that as regards sea risks and
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war risks respectively the owners should bear the 
sea risks and the Admiralty the war risks.

5. The arbitrators found and determined that the 
said terms as regards sea and war risks were to the 
knowledge of the owners the usual terms for vessels 
requisitioned, as this vessel was requisitioned, and 
that they were reasonable and proper terms. No 
objection to the said terms as regards the said risks 
was made by the owners at any time prior to the 
occurrences hereinafter mentioned which gave rise 
to this claim.

6. The Admiralty made payments on account of 
hire to the owners at Blue Book rates throughout 
the service of the vessel, and the owners received 
such payments “ to account pending final settle
ments of rates of hire.” The said Blue Book rates 
provided certain monthly rates for vessels therein 
classed as “ tramps,” and certain higher monthly 
rates for vessels therein classed as “ cargo liners.” 
The Admiralty in the first instance included the 
vessel in the tramp class, but the owners claimed 
that she should be included in the cargo liner class, 
and on the 7th Feb. 1916 the Admiralty wrote to 
the owners agreeing to that classification and stating 
that “ payment will therefore be made at the rates 
of 12,?. 9d. per gross ton per month for the first two 
months and 12s. 3d. afterwards. If  evidence of 
actual times on two summer and two winter 
voyages is furnished showing the vessel’s speed to be 
ten knots and more, payment will be increased in 
accordance with the Blue Book scale for cargo 
liners.” The rates of pay and other terms referred 
to in this letter were, as the owners knew, those 
provided in the Blue Book for cargo liners working 
on the terms that sea risks were borne by the 
owners and war risks by the Admiralty and not 
otherwise, and the owners received such rates on 
account throughout the vessel’s service.

7. There was no evidence by or on behalf of the 
owners or otherwise that they supposed or under
stood that the Admiralty would be responsible for 
sea risks, or that they did not understand that the 
terms of the said pro  fo rm a  charter, as regards sea 
and war risks, were intended to apply to the vessel, 
and the owners did in fact keep the vessel insured 
against sea risks at their own expense throughout 
her service.

8. The arbitrators found as a fact that it was 
understood between the parties, and, subject to the 
opinion of the Court, they found that it was impliedly 
agreed between them, that the vessel while under 
requisition should and would be at the risk of the 
owners as regards the sea risk and at the risk of 
the Admiralty as regards the war risk, and, in case 
the Court should nevertheless be of opinion that 
there had been a failure of agreement as to the said 
risks within the meaning of His Majesty’s said 
Proclamation, the arbitrators (subject to the opinion 
of the Court as to their powers to do so under the 
directions of the said Proclamation) intended to 
award and arrange that the aforesaid terms were 
and would be terms to which the right of the owners 
to compensation for loss or damage occasioned by 
the employment of the vessel in Government service 
was and should be subject.

If  in the opinion of the Court the question of law 
as to whether marine risks should be deemed to be 
borne by the Admiralty or by the claimants arose 
on the facts stated, that question, which was 
marked (c), was submitted to the court.

9. The only other questions submitted by the 
order of the Court to the arbitrators, with the

exception of one that stood over by arrangement, 
were: (a) Whether the Admiralty had the right, 
under His Majesty’s said Proclamation or otherwise, 
to employ the said vessel on a certain voyage from 
Huelva to Philadelphia with ore, on which freight 
was payable to the Admiralty, and whether the 
owners were entitled to receive from the Admiralty 
any and what additional hire, payment, or compen
sation over and above the said monthly hire, when 
it should be finally adjusted, in respect of the use 
of the said vessel on the said voyage.

(6) Whether the Admiralty were liable to com
pensate the said owners for the cost of repairing 
certain damage sustained by the said vessel on the 
said voyage.

10. With regard to question (a), the arbitrators 
found the following facts: The said vessel being 
then in the Mediterranean under requisition was 
ordered by the Admiralty to load, and did load, at 
Huelva, a cargo of ore or pyrites for Philadelphia. 
She loaded under the superintendence of the master 
employed and paid by the owners, and the said 
master gave directions as to the quantity of cargo 
to be sent on board and was responsible for tile 
stowage thereof, but it appeared that the owners 
were not aware of the intention so to employ the 
vessel until the loading had been completed. 
The said vessel "was employed on the said voyage by 
arrangement between the Admiralty and the 
Minister of Munitions, and the objects with which 
she was so employed were to supply munition 
makers working in America for the British Govern
ment with ore or pyrites for making munitions of 
war, and incidentally to place the vessel where she 
could load sugar homeward for the Government 
Sugar Commission ; and'the freight received by the 
Admiralty for the carriage of the said ore was 
charged and received because the contracts of the 
Government with the said munition makers pro
vided for and included a rate of freight and were on 
the basis that the said munition makers should be 
able to obtain the necessary material at a freight 
not exceeding the rate so provided ; and the vessel 
was employed with the object of supplying such 
material at such rate, which was a rate substan
tially lower than the current market rate at the time ; 
and the said materia] could not have been supplied 
promptly or at the contract rate of freight by 
ordinary commercial tonnage. The vessel was not 
so employed with the object of earning freight or 
making commercial profit. The arbitrators found 
that the said use of the vessel was in the national 
interest in a national emergency, and was a reason
able and proper measure for preserving and defend
ing national interests, and, subject to the opinion 
of the Court, that it was a legitimate use of the 
vessel by the Admiralty acting for the Crown and 
within the powers of the Admiralty, and, subject 
to the opinion of the Court, they were prepared to 
decide and award that the owners were not entitled 
to any extra hire, payment, or compensation in 
respect thereof.

11. With regard to question (6), the arbitrators 
found as follows: In  the course of the said 
voyage the vessel encountered in the Atlantic a 
succession of gales and heavy weather and shipped 
much water on deck. During the voyage, or on 
survey after arrival, certain damages or defects 
were discovered, all on or above the upper 
deck. The vessel had not otherwise suffered. 
The owners claimed from the Admiralty in 
respect of such damage the sum of 17001. or
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thereabouts as the actual or estimated cost of 
repairing the same. There was a question whether 
some part of the damage so repaired was not due to 
the wasted condition of part of the upper deck and 
‘ts ironwork. For the purposes of this special case 
the arbitrators did not think it necessary to express 
?®y opinion on this point. They found, as a fact, 
that so far as such damage was not due to such 
wa«ted condition, it was entirely caused by the said 
Sales and heavy weather, and that such cause was 
a sea risk or peril which, subject to the opinion of 
the court on the question first herein submitted, the 
arbitrators would hold to have been at the risk of 
the owners or their underwriters. The arbitrators 
further found as a fact that no part of such damage 
was caused by or due to any negligence or default 
°n the part of the Admiralty as regards the cargo 
loaded, or the loading or stowage thereof, and that 
there was not, in fact, any such negligence as 
alleged by the owners, and, subject as aforesaid, 
the arbitrators were prepared to decide and award 
that the Admiralty were not liable to the said owners 
lri respect of anv part of the said damage or the 
repair thereof.

Sir E rie  R ichards, K.C. and C. T . Le Quesne for 
the claimants.

Sir Ernest Pollock (S.-G.) and 0 . IF. Ricketts for 
t“e Admiralty Commissioners.

Lord R e a d i n g , C.J.—This case comes before us 
on a special case stated by the arbitrators, who are 
the Board of Arbitration constituted under the 
rroelamation of the 3rd Aug. 1914 and subsequent 
notifications, and the case is stated under sect. 19 
°r the Arbitration Act 1889, which means that the 
consultative jurisdiction of this court is invoked for 
t'e Purpose of giving its opinion upon points of law 

stated by the arbitrators. It  is very desirable to 
ear this in mind for the reason that the facts as 

stated bind us if there is evidence to support them, 
and we can only give our judgment on the law upon 

facts as found.
the owners of the steamship Crown o f Leon 

received a notice from the Admiralty in Jan. 1916 
requisitioning the use of the ship, the Crown of 
t'Tuw;  correspondence ensued which formed the 
subject of much discussion; and in the result the 
“*P was actually used in the service of the Govern- 

ruent. She made a voyage, and then eventually 
p}6 was sent on a voyage from Huelva in Spain to 

uiladelphia in the United States, carrying ore and 
¡̂ Frites to munition makers in America who were 
uder contract with the British Government to 
uppiy munitions. The contract in question 

Provided that the munition makers should only be 
nder obligation to supply if ore was carried at a 
®rtain rate of freight, that is, the contract was 
 ̂ade on the basis that the munition makers should 

f 6. ahle to obtain the necessary materials at a 
ei§ht not exceeding the rate provided in the 

t?n̂ ract, and it is only under these circumstances 
a* they could be called upon to perform their

°°u tra c t.
th^t aPPear8 from the figures of the arbitrators 

at this particular vessel was employed on a 
Q, yaSe from Huelva to Philadelphia with the 

Ject of supplying these materials to the munition 
co +erS *Le rate of freight provided in the 
th»tract, and that rate was substantially lower than 

,CUrrent market rate; and then there is this 
rther finding, that the material could not have 
en supplied promptly or at the contract rate of

freight by ordinary commercial tonnage. Those 
are very important findings of fact. The position 
therefore was that the Government required the 
munitions from America; the American munition 
makers were not under an obligation to supply, 
because of the rate of freight then prevailing, and 
apparently also, as would seem to follow, because 
of the scarcity of tonnage available. The Govern
ment then made use of this ship, which they had 
already requisitioned and used on another voyage 
or voyages, to send her to America carrying this 
ore and pyrites necessary for munition-making, and 
the Government justifies it on the ground that it 
was necessary to supply this material promptly so 
that the American munition makers could make 
and supply that which was so necessary for us, 
munitions; and further, on the ground that the 
American munition makers could not have got, by 
the use of commercial tonnage, freight at the rate 
provided for in the contract.

The vessel then proceeded from Huelva to 
Philadelphia; she encountered fierce gales and was 
severely damaged during this voyage. The ques
tion that arises as between the owners and the 
Government substantially is, who is to bear the cost 
of the repairs ? The owners say that they had 
not contracted to take sea risks, and that they con
sequently were not liable ; that the Government 
had the use of the vessel, and the Government must 
pay for the sea risk. On the other hand, the 
Government’s contention is that this requisition 
was made upon the terms, in te r a lia , to be found in 
the charter-party form T. 99, which provided that 
the sea risks should be borne by the owners and 
that the war risks should be borne by the Admiralty. 
Now that the T. 99 form of charter-party does so 
stipulate is beyond all question; but the owners 
contend that they are not bound by this form of 
charter-party; that they never had agreed to bear 
the sea risks; and consequently that they are 
entitled to claim as against the Government.

Those are the material facts upon which the 
questions submitted to us arise. That the vessel 
after she had got to America was then sent to 
Cuba to carry a cargo of sugar from Cuba to this 
country for the British Government is immaterial 
for this purpose, because if the use of the ship was 
being made properly within the powers of the 
Government, it is not contended before us that she 
could not have been used to bring home a cargo of 
sugar for the Government from Cuba. The real 
point in the case turns on this voyage from Huelva 
to Philadelphia. We have had the advantage 
of an able and carefully considered argument on 
behalf of the owners of the vessel, who have put 
before us a number of propositions on which they 
contend that the questions ought to be answered in 
their favour. In  my opinion, many of these 
questions do not arise for our decision in this case, 
and I  propose now to deal with the questions as 
put, and to answer the questions which apparently 
were those that the Court of Appeal (affirming a 
decision of the Divisional Court) ordered the 
arbitrators to state. The arbitrators have prefaced 
their statement of the case by the observation 
that so far as their opinion went no questions of 
law arose, but that really these were questions 
of fact on which they came to a conclusion, but 
nevertheless, acting on the order of the Court, 
they have stated the case in such a form as enables 
us to pronounce an opinion upon the questions of 
law.
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The first question stated in the case, question (c), 
is whether marine risks should be deemed to be 
borne by the Admiralty or by the claimants. The 
decision upon that point turns "upon whether we think 
there was evidence sufficient in law to support the 
finding of fact of the abitrators. They have heard 
the evidence, and they have considered the docu
ments in the case, and they have come to a con
clusion that the owners did agree to be bound by this 
provision in the form of charter-party T. 99. Look
ing at the correspondence in the case, taken in 
conjunction with the facts as found by the arbi
trators, I  come to the conclusion that there is evi
dence to support the finding of the arbitrators and 
that when once we come to that conclusion the 
function of this court is exhausted. It  is not for 
us to examine the facts or to determine whether 
we should upon the same materials come to the 
same conclusion. I  do not mean to throw any 
doubt upon their conclusion of fact ; what I  do 
mean is that it is not for us, and we ought not, to 
express an opinion upon the facts, if there is 
sufficient evidence to support the finding. There 
is this evidence, that in Jan. 1916 the notice came 
requisitioning the ship on urgent Government 
service under the conditions of the p ro  fo rm a  
charter-party T. 99 enclosed. There is a letter 
sent by the Director of Transports, Sir Graeme 
Thomson, inclosing the requisition of the 
Admiralty to the owners of the steamship, and 
attaching to his letter three copies of the pro  fo rm a  
charter-party T. 99, which they were requested to 
return to the department, and there was another 
form enclosed which asked for certain information 
and which is not now material. The owners replied 
to that, returning the form which asked for 
certain information, upon which nothing turns 
in this case. They stated that the steamer had 
arrived at Barry and that they were dry-docking 
her, after which she would enter on Government 
service. That seems to show that they were not 
objecting to her entering on Government service, 
but acquiescing. Then they said, “ We thank 
you for the memorandum T11591, this doesn’t 
apply to any of our steamers.” The fact was 
that the owners were contending that the class 
of ship into which the Crown o f Leon came was 
a liner and not a tramp. The Blue Book rates 
payable by the Admiralty when a ship was requi
sitioned varied according to the class in which the 
ship was pu t; and if she was a tramp she would 
receive a lower rate of freight than if she was a 
cargo liner. There was some discussion as to 
whether she was a cargo liner or a tramp, and 
eventually the Government accepted the fact 
that she was a cargo liner on other facts supplied ; 
but nothing turns on that in this case. On the 
26th Jan., six days after the first letter which I  
have referred to, the Director of Transports wrote 
asking the owners to send without delay two of 
the three copies of the charter-party, that is T. 99,
“ which were sent to you on the 20th inst., 
completed with the necessary particulars as 
requested in my letter of that date.” It  is difficult 
to understand what the owners can have thought of 
being asked to send back two of the copies of the 
charter-party, and to retain the third, and to fill 
up certain particulars which had been asked for in 
this form of charter-party, unless the provisions 
applicable in T. 99 were to be applicable to the 
hiring or requisitioning by the Government. The 
owners did on the 27 th Jan. return the two copies ;

they gave the information, and they said, “ As you 
are aware the steamer has been requisitioned but 
no charter has been signed.” That is perfectly 
right. It  is the strongest expression relied upon 
by Sir Erie Richards. It  only amounts to this : 
there has been no formal charter-party entered 
into ; you have requisitioned the ship on terms 
which the Government is paying and which are 
to be found in documents or in the Blue Book. 
That is only carrying out what Sir Graeme Thomson 
had written seven days before, that it was not 
proposed at that juncture to enter into a formal 
charter of the ship. Then they say, “ if further 
particulars are required, will you let us know ? ” 
and on the same day the owners again wrote to 
the Director of Transports that the steamer had 
completed her repairs at Barry, and that, that being 
so, she comes into Government service. Then on 
the 30th Jan. the Director of Transports writes 
to them and says, “ With reference to the requi
sitioning of the Crown o f Leon, I  have to acquaint 
you that the vessel was ready for Admiralty service 
at 6 a.m. on the 26th Jan.,” and then come these 
words, which to my mind are of importance, 
“ and in accordance with clause 4 of the charter- 
party hire will commence from and including that 
date.” Clause 4 of the charter-party is clause 4 
of T. 99 ; no other charter-party had been discussed 
or mentioned ; and clause 4 of T. 99 does say when 
the hire is to commence. It  is the provision which 
stipulates the date or the period at which the 
hiring is to commence; and it is to my mind 
significant that after that date and after the 
30th Jan. there is no letter from the owners de
murring to this statement as to the charter-party. 
No objection is made by them. On the contrary, 
there is evidence ( I will not say more) from which 
it may be inferred that they were acquiescing, 
because they did not in any way object after 
having this statement made to them.

That deals with all the correspondence that took 
place.

From the facts there is further the statement 
by the arbitrators : “ We find and determine that 
the said terms as regards sea and war risks,” that 
is the terms of requisitioned ships, “ were to the 
knowledge of the owners the usual terms for vessels 
requisitioned as this vessel was requisitioned, and 
that they were reasonable and proper terms. 
No objection to the said terms as regards the said 
risks was made by the owners at any time prior 
to the occurrences hereinafter mentioned which 
gave rise to this claim.” That is an additional 
finding of fact which it was open to the arbitrators 
to arrive at ; and there is evidence there which I  
think any judge, if he was trying this case with a 
jury, would have to leave to the jury, for the jury 
to determine whether they inferred as a fact from 
the evidence to which I  have just referred that the 
ship had been requisitioned, and that form T. 99, 
in so far as it stipulated that the sea risks should 
be borne by the owners, was a part of that agree
ment. When once I  have come to that conclusion 
the question is answered that is submitted by the 
arbitrators; and when the arbitrators find the 
fact, as we know they have found, that the owners 
did agree that the marine risks should be borne 
by them, and there is evidence to support that 
finding, the conclusion must be on those facts 
that the marine risks should be borne by the 
claimants, the owners of the steamship, the Crown 
o f Leoyi.
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The second question, question (a), is of a wide 
character, and introduces other questions of great 
Public importance. I t  is contended by the owners 
that, although the vessel was properly requisitioned 
in Jan. 1916 for the use of the Government under 
the Proclamation of the 3rd Aug. 1914, the use 
to which she was put by the Admiralty was an 
improper use of the vessel, and consequently an 
unlawful exercise of the rights which theŷ  had 
under the powers given to them to requisition. 
Incidentally, and in the course of the argument, 
Sir Erie Richards contended that this Proclamation 
went too far if it was to be construed only by 
reference to its operative part, and that we must 
have regard to the preamble in order to construe 
i!> and that if we did have regard to the pre
amble, we must limit or restrict the ordinary 
meaning of the language used in the operative 
Part of the Proclamation, and it was said that, 
unless we did so, the Proclamation in itself goes 
too far.

Let me deal first with the point as to the preamble, 
which may be dealt with quite briefly inasmuch as 
there is no question as to the law or the canon of 
construction to be applied in dealing with a Pro
clamation issued by the Sovereign or in dealing 
With regulations under it. The principle is that 
the preamble does not restrict or extend the opera
tive or enacting part if the language of the operative 
Ur enacting part is not open to doubt. If  there is 
ambiguity, then, of course, one may refer to the 
Preamble for the purpose of throwing light upon 
the intention of the Legislature, if it is an enact
ment, or of the Sovereign, if it is a Proclamation. 
In  this case I  do not think that we are entitled to 
have regard to the preamble at all. I  think that 
the language is not open to doubt. I t  is clear, it 
seems to me, beyond all question. It  states in 
simple form the power that is to be exercised. It  
is a Proclamation which was issued on the 3rd Aug. 
1914, that is, the day before war was declared. 
It  was issued when it was thought that there was 
imminent danger of war, and it was issued in the 
national interests in the exercise of the duty of the 
Grown to protect the national interests, by making 
available the prerogative which rests in the 
Sovereign, and the Proclamation authorised the 
Lords Commissioners of the Admiralty, for such 
Period of time as might be necessary, to requisition 
and take up for service anv British ship or British 
Vessel, as defined in the Merchant Shipping Act of 
1894, within the British Isles or waters adjacent 
thereto; it stipulated that the owners should 
receive payment for the use and services rendered 
and compensation for loss and damage; any 
questions that arose should be determined by the 
Hoard of Arbitration under the Proclamation and 
other notifications issued by the Admiralty. Now, 

I  have said, I  find no ambiguity at a ll; indeed, 
cannot be argued there is any ambiguity in the 

language itself. What was contended by Sir Erie 
Richards and Mr. Le Quesne was that, if one gives 
.he language the ordinary interpretation, the effect 
rs so far-reaching that we ought to conclude tfiat 
that never can have been the intention. I  am 
Unable to take that view ; on the contrary, I  think 
t hat, reading that language as it is in the Proclama-
10n, it was intended to give the widest possible 

Powers in view of any emergency, which was at 
mast imminent, and in view of this, that, if war was 
declared, it was impossible to measure beforehand 
the ships which the Government would have to

requisition from the subjects of the Crown. Con
sequently, in order to be prepared for that, this 
Proclamation was issued the day before the war, 
and as the language imports, and, as I  think we 
mu3t hold, was intended to give the fullest power 
to the Admiralty to requisition British ships 
in the British Isles on payment for the use and 
services rendered and compensation for any loss or 
damage.

Digressing for one moment from the question 
as to the preamble, it is contended that that 
power goes beyond the right which is vested in the 
Sovereign. I  do not agree. No authority has 
been cited which would lead me to the conclusion 
that there was not a power in the Crown to make 
such a Proclamation. I t  is made in the national 
interests to protect the realm and the subjects of 
the realm, and, so far as I  can find from the refer
ences that have been made, there is nothing which 
would limit it. It  is said that there is a passage in 
Chitty’s Prerogatives of the Crown which would 
have the effect of limiting it. That is at p. 50 :
“ What is termed the war prerogative of the King 
is created by the perils and exigencies of war for 
the public safety, and by its perils and exigencies 
is therefore limited. The King may lay on a 
general embargo, and may do various acts growing 
out of sudden emergencies ; but in all these cases 
the emergency is the avowed cause, and the act 
done is as temporary as the occasion. The King 
cannot change by his prerogative of war either the 
law of nations or the law of the land by general and 
unlimited regulations.” Those were the words 
apparently of Lord Erskine sitting in the Privy 
Council; they were used with reference to Orders 
in Council. They are quoted in Chitty as stating 
the law accurately. It  is to be observed that that 
is not a judicial pronouncement; it was a statement 
that was made, I  gather, in Parliamentary debates 
on Orders in Council; but it is quoted by the 
learned author as stating the law correctly. I  here 
is in that statement nothing which in the slightest 
degree would lead us to the conclusion in this case 
that this exercise of the prerogative went beyond 
what is right. The argument is that the avowed 
cause must be the emergency, and the act done is 
temporary, and it is suggested that it is only where 
there is what was called “ instant and urgent 
necessity ” that such prerogative could be invoked. 
“ Instant ” really there only means ‘ then exist
ing ”—a then existing necessity. In  this case can 
it be doubted that there was in fact “ an existing 
urgent necessity ? ” It  does not mean that at the 
precise moment one must be able to justify the use 
of the prerogative by proof that there was such a 
state of tilings that, unless the act was done 
by invoking the prerogative, the nation would 
succumb; that is far too limited a. meaning. 
What it does mean, I  think, is that there 
must be a national emergency — an urgent 
necessity—for taking extreme steps for the pro
tection of the Realm. Now there is a finding by 
the arbitrators that there was a national emergency ; 
but whether there is a finding or not, it cannot be 
doubted in my view that there was a national 
emergency in Jan. 1916 and later, when the events 
in question happened. If  there was a national 
emergency, then there was a power not only to 
issue but to put the Proclamation in operation. It  
is not contended there was not power to issue it on 
the 3rd Aug. 1914. What is said is that when 
Jan. 1916 had arrived there had been ample time
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to go to Parliament and get Parliamentary powers. 
That is not a sufficient answer. Parliament could 
give powers in a national emergency, of course ; 
but it might have thought that they already 
existed under the Proclamation. The fact is that 
there was then urgent necessity in the sense of a 
national emergency then existing. I  think there 
was power to issue the Proclamation and to act 
upon it in Jan. 1916 and at the later dates.

As soon as the interpretation is clear from the 
language, as I  hold it is, then no question arises 
with regard to the preamble. I  would observe 
that even if it did I  am far from satisfied even on 
the preamble that the exercise of the prerogative 
could not have been justified, but I  do not decide on 
that ground, because I  can conceive that there are 
arguments to which one would have to give great 
consideration as to whether the preamble did apply.

Therefore the question which is submitted under 
(a), which is, “ Whether the Admiralty have the 
right under His Majesty’s said Proclamation or 
otherwise, to employ the said vessel on a certain 
voyage from Huelva to Philadelphia with ore, 
on which freight was payable to the Admiralty, and 
whether the owners are entitled to receive from the 
Admiralty any and what additional hire, payment, 
or compensation over and above the said monthly 
hire when it shall be finally adjusted, in respect of 
the use of the said vessel on the said voyage,” is a 
question which really involves other considerations. 
The first answer that was made to it was the one 
to which I  have already adverted, which is that the 
Government could not requisition this ship under 
the Proclamation in Jan. 1916 because there was 
no instant and urgent necessity; and further, it is 
said that the Government had not the power to 
requisition the ship because she was not required 
in Jan. 1916, when they requisitioned her, for trans
port or as an auxiliary for the convenience of the 
fleet or in other similar circumstances. I  have 
already dealt with that in saying that the preamble 
does not really apply. The Government, therefore, 
have the power to requisition the ship, and did 
requisition her, and now comes really the substan
tial point in the case. Could they, the ship being 
requisitioned, send this vessel on this voyage from 
Huelva to Philadelphia ? I  have already stated 
the facts as found, and I  come to the conclusion 
that the use of the vessel, once properly requisi
tioned as she was for the purpose of the voyage 
from Huelva in the circumstances described, was 
not an improper use or an unlawful exercise of 
the powers given under the Proclamation. I  
rest my judgment on this point upon the facts that 
I  have already stated. I t  is sufficient in my 
opinion to say that, with the knowledge that 
munitions were so urgently required, and that they 
could only be obtained, or obtained in part, from 
munition makers in America, and that these 
munition makers could not supply them unless this 
ship had been sent, carrying ore and pyrites neces
sary to make these munitions, it seems to me to 
follow that the ship was used by the Government 
for the purpose of obtaining munitions at a time of 
national emergency, and when munitions were so 
vitally necessary in the interests of the realm. 
Now that seems to me really to dispose of (a), 
because I  come to the conclusion that the 
Admiralty had the right to employ the vessel on the 
voyage from Huelva to Philadelphia with ore. I  
cannot think it is material, if once one comes to 
that conclusion, to decide whether the owners were

entitled to receive any additional hire, payment, or 
compensation above the monthly hire because the 
Government apparently received something ; I  do 
not think that becomes a question which has to be 
determined. When once one comes to the conclu
sion that the Admiralty had the right to employ 
the vessel, then it was not an improper use of her 
to send her from Huelva to Philadelphia, and as a 
matter of law, therefore,, the contention of the 
claimants, the owners, must fail. The mere fact 
that freight was payable to the Admiralty does not 
affect the question if the Government requisitioned 
the vessel properly.

That leaves only one question (b) : Whether the 
Admiralty are liable to compensate the owners for 
the cost of repairing certain damage sustained by 
the said vessel on the said voyage ? That really is 
answered by the replies given to questions (a) 
and (c). Once we come to the conclusion that 
the arbitrators are justified in finding that there was 
an agreement by the owners to bear the sea risks, 
and that the Government was making a proper use of 
the requisitioned vessel by sending her on a voyage 
from Huelva to Philadelphia, it follows that the 
Admiralty are not liable to compensate the owners 
for the cost of repairing the damage, inasmuch as 
that is damage done by perils of the sea which the 
owners have agreed to bear themselves.

That seems to me to answer all the questions 
submitted to us, and I  have only dealt with the 
larger questions in so far as they are necessary 
because of the arguments which have been addressed 
to us.

D a r l in g , J.—I  am of the same opinion.
I  desire to say a word only on one point. My 

Lord has dealt carefully and fully with each of the 
questions upon which the arbitrators desired to 
consult this court, and upon only one of them do 1 
desire to say anything. That is upon the larger 
question, not so much raised by the arbitrators as 
raised by Sir Erie Richards in an argument which 
went to the root of the matter, when he said that 
here, Proclamation or no Proclamation, the pre
rogative of the Crown had been exceeded ; and he 
contended that this user of this British ship in sending 
her on a voyage from Huelva in Spain to Phila
delphia in America could not be justified under the 
prerogative. Now that depends not on this Pro
clamation ; it depends upon the common law of 
England and the constitutional law of England, 
and the rule undoubtedly is that the King, acting 
of course in regard to what is called “ prerogative 
regale et legale,” should have the right on behalf 
of his subjects for the defence of the Realm to take 
property belonging to the subjects in order to 
defend their own interests, and compensation, of 
course, is to be fairly made. Nowadays it is made 
by reason of exact provisions, but it ought always 
to be made, because what is taken for the general 
good should be paid for by the general community 
I t  seems to me that here there was no stretching of 
the prerogative, and it would be very difficult for 
us to judge. It  is no business of this court to look 
carefully into all the military necessities, and to 
consider whether this or that manœuvre be per
formed, or whether the country should be defended 
by ships or by bayonets. That must be left, and there 
is ample authority for saying so, to the Executive, 
and this court, whoever might be sitting here, could 
not profess to interfere with the discretion of the 
military, and say “ You ought not to have taken this 
ship and sent her from Huelva to Philadelphia with
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iron ore to make munitions of war, you ought to 
nave defended the country in a totally different 
way.” \y e do not know and cannot know what 
were the necessities of the time ; that must be left 
to the Executive, as has been said in several cases 
which the Solicitor-General cited. It  was said by 
Sir Erie Richards, and said with a great deal of 
insistence, that, though one must look to instant and 
urgent necessity, we ought to say that there was no 
instant and urgent necessity here, and that, though 
war was going on, it was not absolutely necessary 
to do this or to do that, and we ought to look very 
carefully and meticulously to see whether the use of 
this particular ship was required. Of course, it is 
quite possible that the war would have been carried 
to a successful conclusion if this ship had not been 
taken; I  do not pretend that if this ship had not 
heen sent from Huelva to Philadelphia we should 
have lost the war, and if I  did I  do not suppose 
that anybody would be the least impressed by i t ; 
hut I  do not think that that is what it is necessary 
to look at.

There is authority for it in the most interesting 
ĉ se of John Ham pden and Ship  M oney  (3 State 
Trials, 826). John Hampden, of course, was a 
Public hero, and ship money had a bad name, 
hut a great many wise things were said in the 
course of the opinions delivered by the judges in that 
case on a great many things which are absolutely 
upplioable to the state of things which existed during 
this war. Now I  am going to quote from the argu
ment of Sir Edward Crawley, one of the justices of 
the Common Pleas in the Exchequer Chamber in 
the great case of ship money. Although his judg
ment concerning ship money cannot be sustained 
' since it was reversed by the Battle of Naseby - 
yet what he says here is I  think still good. He 
said (at p. 1083): “ The moralists do make three 
Parts of Providence. 1. ‘ Memoria prgeteritorum ’ ;

‘ Perspioientia praesentium ’ ; and 3. ‘ Provi- 
uentia futurorum.’ I t  much concerns the King, 
the head of the commonwealth, to be circumspect 
ln the prevention of public danger; conjectures 
and probabilities are to be regarded. Now put 
“he case upon a probable and violent pre
sumption ; a potent enemy is prepared and 
ready to come. Is it not fit there should be a 
defence prepared instantly ? ” “ Providence ”
there means providing for the defence, and he goes 
°n to prove that you cannot know what your 
enemy is going to do, and you cannot tell what 
your own people are going to do, because if you do 
you tell your enemy; and what was true in the time 
of Charles L is more abundantly likely to happen in 
he days in which we live. He goes on then to 

quote a very learned writer, and he says : “ Comines, 
««.179, saith, ‘ That if the cloud be” seen but afar 
°S> the King, without the consent of the subjects, 
cannot tax them; but if the cloud be overhead, the 
Jyhig may call certain wise persons to him, and tax 
ms subjects.’ ” Is that not very remarkable ? “ If
“he cloud be overhead ” is exactly what happened 
“? us: Crawley, J. or Philip de Comines might 
almost have foreseen Zeppelins when he wrote that.

hen Crawley, J. goes on: “ You say, that if the 
King doth move a war offensive, there’s time enough 
I 08'11 a Parliament; if defensive, the cloud is seen 
‘0lig before. But oh, good sir ! is this always true ? 
8 not the cloud sometimes even over the head 
more descried ? If  you read Comines, he will tell 

Tv.U *n times of peace we ought to fortify.” 
hat is excellent good sense, and exactly what the

Government did here ; they did not wait till we had 
not a shell le ft; and people know by this time how 
little ammunition there was at that very critical 
period of the war. They did not wait until they 
had not a shell left before they sent the ship from 
Huelva to Pniladelphia. I t  is said that in doing 
what they did they strained the prerogative, and 
acted in a manner that would have justified some 
other John Hampden falling on Chalgrove Field.
I t  seems to me that nobody could contend, and, if 
they did, it would be hardly for this Court to judge, 
that in doing this they strained the prerogative so 
as to exercise it illegally.

I  only desired to say a word on this question, 
because some people have an impression that to use 
the prerogative of the Crown even for the purposes 
of defence of the king’s subjects is to do something 
which ought not to be done. I t  seems to me that 
this is a case in which it was necessary to be done and 
was done properly.

S a l t e r , J.—I  a m  o f  th e  sa m e  o p in io n .
I  desire to add a word only in reference to ques

tion (a), on which I  think this matter mainly turns. 
As the original requisition by the Crown of the 
subject’s chattels in an emergency must be justified 
by the emergency, so the use which the Crown 
makes of the subject’s chattels during the requisi
tion must always be justified by showing a state of 
public danger and emergency. But no one can 
doubt that the Crown has the right to use 
the requisitioned goods of the subject in any 
manner which grave national emergency makes 
necessary. I  cannot doubt that these powers were 
fully delegated to the Admiralty by the Pro
clamation.

Here the arbitrators have found in effect that 
at a time which to the common knowledge of us all 
was a time of grave national peril the Government 
had a contract for the supply of munitions from 
people in the United States, and by sending this 
ship on this voyage they were able to supply these 
persons with materials for making munitions more 
promptly than could otherwise be done. The 
obvious and necessary result would be that they 
would get munitions in this country, or at the seat 
of war, more promptly than they would otherwise 
have got them. The arbitrators have found these 
facts, and that this vessel was not sent on this 
voyage with any object of earning money, and they 
state their conclusion of fact in these words: 
“ The arbitrators find that the said use of the vessel 
was in the national interest, in a national emergency, 
and was a reasonable and proper measure for 
preserving and defending national interests. 
That is a finding of instant urgent necessity ; it is a 
finding of fact; and I  think there was evidence on 
which the arbitrators could so find.

I  do not think that in this case it is necessary to 
consider whether or in what circumstances the 
courts should accept the opinions of the responsible 
officers of the Crown, as stated by them, or as 
shown by their acts, as conclusive evidence of 
emergency. That such opinions would always be 
cogent evidence goes without saying. On the facts 
to which I  have referred I  think that question (a) 
should be answered in the affirmative, that by 
virtue of the delegation of authority which was 
notified by the Proclamation, the Admiralty had 
the right to send this ship on this voyage. I  am 
referring only to the first part of the question, that 
is to say, that the Admiralty had the right, and I  
think we might fairly add “ under His Majesty’s
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said Proclamation to employ the said vessel on the 
voyage mentioned.” „

Questions answered.

Solicitors for the claimants, Botterell and Roche. 
Solicitor for the respondents, Treasury Solicitor.

PROBATE, D IVO RCE, AND A D M IR A LTY  
D IV IS IO N .

A D M I R A L T Y  BUSINESS.
Nov. 26, 27, and Dec. 2, 1919.

(Before H i l l , J.)
T h e  L u n a , (a)

Tug  and tow— Towage contract— C ollis ion  between 
tow and th ird  vessel— T ug  to blame— In d em n ity  
due from. tow.

A  D utch shipmaster signed a contract o f towage 
conta in ing conditions which he was unable to read 
or understand, though he was aware o f the ir exist
ence. One o f these conditions cast upon the tow  
owners responsib ility  fo r  the acts o f the tug. 
R elying upon th is  condition, the tug oivners 
claimed in  th ird  p a rty  proceedings to be indem nified  
by the owners o f the tow fo r  the dmaages recovered 
against them in  an action by the owners o f a  th ird  
vessel which had been in  co llis ion  w ith  the tow 
through the sole fa u lt  o f the ir tug.

Held, the tow owners were bound by the contract.
to indem n ify  the tug owners.

T h i b d -p a b t y  p ro c e e d in g s .
The material facts are set out in his Lordship’s 

judgment.
E ll is  C u n lifje  for the owners of the Frances and  

Jane.

D unlop, K.C. and Dum as for the owners of the 
Kingston.

Stephens, K.C., A . E . Nelson, and A ylm er D igby  
for the owners of the Luna.

H i l l , J .— In  the action of the Frances and Jane  
against the L una  and Kingston, I  have already 
held that the tug K ingston  was alone to blame for 
bringing the tow L u n a  into collision with the 
Frances and Jane. The question I  have now to 
determine arises upon the third-party notice 
whereby the owners of the Kingston  claim indemnity 
against the owners of the Luna  in respect of the 
liability to the owners of the Frances and, Jane and 
the costs of the Frances and Jane action. The 
answer to this question depends on whether the 
owners of the L u n a  contracted with the owners of 
the K ingston  in the terms of the clause which 
appears in print on the document which the master 
of the L una  signed. If  the contract entered into 
embraced that clause and if the master of the 
L una  had authority to enter into that contract, then, 
subject to two points I  will mention hereafter, it 
is not disputed that the owners of the Luna  are 
liable to indemnify the owners of the Kingston.

First as to authority. I  have no doubt that 
the master of the L una  had authority to enter 
into towage contracts, and at least apparent 
authority to enter into this towage contract. 
I t  is said that the clause is unreasonable. I t  is, 
and has for many years been, usual for tug owners 
to protect themselves by such a clause. Nor can 
I  see any ground for saying it is unreasonable. 
I t  is all a question of price, just as bills of lading 
exception clauses are all a question of freight.
'« )  R ep o rte d  b y  Sin c l a ir  J o h nsto n , E sq., B a m s te r -a t-

Law.
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The less the liability of the tug owner or ship owner, 
the lower the price. There is nothing unreasonable 
in a bargain which puts the work of towage on the 
tug ancl the risk of the service on the tow.

Then as to what the contract was. The docu
ment upon which the owners of the Kingston  
rely is a document signed by the master of the 
Luna. I t  is common ground that that document 
contains a contract for the towage of the Luna. 
The contention of the owners of the K ingston  is 
that the whole document is the contract. The 
contention of the owners of the L una  is that only 
part of it, which states the towage to be performed 
and the prices to be paid, is the contract. If  any 
facts beyond the fact that they both intended the 
document to contain that contract and that the 
master signed it are material, then the facts are 
as follows: The L u n a  was boarded by a Mr. 
Thompson, one of the partners of the firm which 
owned the Kingston, and he and the master, who 
was a Dutchman, agreed that the tug should tow 
the L u n a  from river to dock and from dock to 
sea, and agreed the price, 151. Mr. Thompson 
wrote these terms out on the document in question, 
which was in the form of a debit note with the 
clause in question printed on it, and placed the 
document before the master. The master under
stood very little spoken English and could speak 
English very little, and could not read English 
at all. He had spent most of his time in fishing, 
and this was his first visit to England, except as a 
boy. The L u n a  was a fishing vessel which had been 
adapted for cargo, and was a sort of vessel 
new to the home trade. The master saw there 
was print upon the document, but did not attempt 
to read it and did not ask any questions about it. 
Mr. Thompson said nothing about it. The master 
signed the document. Each intended the document 
to contain the contract for towage. Mr. Thompson 
intended the whole document to be the contract. 
The master said he would not have signed it if 
he had known what the clause provided, and that 
he asked no questions because he believed Mr. 
Thompson would not do anything unjust.

Counsel for the L u n a  referred me to Roe v. N a y lo r  
(116 L. T. Rep. 542 ; (1917) 1 K. B. 712 ; 119 L. T. 
Rep. 359, C. A.). I  think that case does not apply 
to the present. That was not a case in which the 
document relied on as the contract had been signed. 
If  it had been, can anyone doubt that the buyer 
would have been bound by it ? As Atkin, J. said: 
“ If  a party signs the document, he is taken to have 
assented to the terms contained in it.” So in 
the ticket cases, like Richardson, Spence, and Co. 
v. Rowntree (7 Asp. Mar. Law Cas. 482 ; 70 L. T. 
Rep. 817 ; (1894) A. C. 217) and M a rrio tt v. Yeoivard 
Brothers (11 Asp. Mar. Law Cas. 306; 101 L. T. Rep. 
394; (1909) 2 K. B. 987), depending not upon 
signature, but on knowledge or notice, can anyone 
doubt that if such a ticket is signed the passenger 
is bound ? Here I  am dealing with a document 
admitted to be a. contract and signed by the party 
who says that a part of its contents is to be rejected 
as not forming part of the contract. There is no 
suggestion or ground for suggestion of any deceit. 
The master was not trapped into signing one thing, 
thinking it to be something quite different. There 
was no common mistake on which the contract, 
if it had not been performed, could be rectified. 
The document was signed, and signed with the 
intention of its being a contract. The master, 
in my view, is bound by the contract, whether he

T h e  L u n a .
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read it or not, and therefore the owners of the 
buna, whose agent he was, are bound too. It  
is suggested that the contract of indemnity did not 
aPply because in the Frances and Jane action I  
have found, in fact, that those on board the tug 
were not the servants of the owners of the Luna. 
There is, in my opinion, nothing in that. If  they 
had, in fact, been the servants of the owners of 
the Luna, then no contract of indemnity would 
have been required. The owners would have been 
liable for the acts of their servants. But the 
contract contemplates a case in which those on 
hoard the tug are not the servants of the tow, but 
are deemed to he so for the purposes of the contract 
between the tug owners and the tow. I t  is further 
contended that the contract does not apply to a 
case where the tug was engaged in towing two tows, 
which was the fact here, and that the clause is only 
aPplicable when the tug is towing one tow. I  
cannot find anything in the contract to justify 
that contention. The contract provided for more 
than one tow. I  therefore find that the contract 
i® as alleged by the owners of the K ingston, and 
that it amounts to a contract to indemnify the 
owners of the Kingston  against the damages they 
will have to pay, and against the costs in the 
action of the Frances and Jane.

The order will be as in The A d r ia tic  (3 Asp. 
"tar. Law. Cas. 516; 85 L. J. 12, P.)—namely, 
that the plaintiffs (the plaintiffs in the third-party 
Proceedings) are entitled to be indemnified by 
the defendants (the owners of the Luna) against 
the damages assessed against the tug owners 
tu the collision action and the costs payable by 
them to the plaintiffs in that action and also 
their own costs in that action; and to an order 
*°r payment to them of such damages and 
costs ; and I  give judgment for the present plaintiffs 
^cordingly.

Solicitors for the plaintiffs, J . A . and H . E . 
Earn field.

Solicitors for the defendants the owners of the 
Luna, P ritcha rd  and Sons, for A . if f .  Jackson and 
Co., Hull.

Solicitors for the defendants the owners of the 
Kingston, C. J . S m ith  and Hudson, for Locking, 
Holdich, and Locking, Hull.

Feb. 12, 13, and 18, 1920.
(Before H i l l , J.)

T h e  L l a n d o v e r y  Ca s t le , (a)
L im ita tio n  o f actions— U nconditiona l appearance to 

w rit, whether waiver—Discretion— W rit in rem— 
M aritim e  Conventions A c t 1911 (1 & 2 Geo. 5, 
c- 57), s. 8.

Services, alleged to be salvage services, were rendered 
in  Dec. 1916 to a requisitioned vessel, subsecquently 
l°st in  J u ly  1918, by the master and crew of a 
tug. A  w r it in rem was issued on the 2nd A p r i l  
1919, and service thereof was accepted by defen
dants' solicitors, who in  the subsequent pleadings 
raised a defence under sect. 8 o f the M a ritim e  Con
ventions A ct 1911.

'ie h l, that the unconditional appearance d id  not 
waive the defence under the statute.

V o l  X V ,  N. S.

!! l  R epo rted  b y  S in c la ir  J o h nsto n , E sq .. B a rr is te r -a t-
Eaw.

Sa l v a g e  a c t io n .
The facts and arguments are fully set out in the 

judgment of the learned judge.
La ing , K.C. and Lewis Noad  for the plaintiffs. 
Balloch  for the defendants.
H i l l , J.—In  this case the master and crew of the 

tug W illia m  Grey claim remuneration for salvage 
services alleged to have been rendered to the 
steamship Llandovery Castle in Dec. 1916. No 
claim is or has been made by the owners of the tug.

The right of the plaintiffs to recover is disputed 
on two grounds: First, that they rendered no 
services of a salvage character; and, secondly, 
that the claim is barred by sect. 8 of the Maritime 
Conventions Act 1911.

The W illia m  Grey was a steam tug fitted with 
salvage plant and carrying a crew of ten hands all 
told. She was in Government service and stationed 
at Dover, where she was employed in whatever 
work the Admiralty required of her. In  Dec. 1916 
the master and crew were the servants of the owners 
of the tug and not of the Crown. The Llandovery  
Castle, belonging to the Union-Castle Mail Steamship 
Company, was also in Government service. On 
the evening of the 6th Dec. 1916, while the 
Llandovery Castle was lying at Folkestone, on a 
voyage in ballast from Tilbury to Havre, fire was 
discovered in the stores in the lower No. 4 hold, 
and later in No. 5 hold. The ship’s hoses were 
got to work, and the Llandovery Castle made for 
Dover, sending wireless messages asking for a 
salvage tug and a pilot. She was met by the 
Lady Brassey, one of the powerful Dover tugs in 
Government service, and she followed the tug 
towards Dover with the intention of entering 
Dover Harbour. Meantime, by orders of the 
Admiralty, the W illia m  Grey proceeded out shortly 
after midnight. She took on board her Captain 
Iron, who was both King’s harbour-master and 
Admiralty salvage officer at Dover. There were 
a number of warships in the harbour, and Captain 
Iron was unwilling that the Llandovery Castle 
should enter the harbour during darkness. When 
the W illia m  Grey met the Llandovery Castle and the 
Lady Brassey about two miles outside the entrance, 
Captain Iron directed the ship to follow him, and 
the W illia m  Grey, with Captain Iron on board, led 
the Llandovery Castle to an anchorage to the west
ward of the Admiralty Pier. Captain Iron then 
boarded the Llandovery Castle and directed the 
operations while the Lady Brassey passed her 
hoses on board. Between 9 a.m. and 10 a.m. the 
Llandovery Castle, with the assistance of the Lady  
Brassey, was brought into the harbour, and by the 
afternoon the fire was out. The W illia m  Grey 
remained near the Llandovery Castle while she 
was at anchor near the pier and accompanied 
her into the harbour, and, after the Llandovery  
Castle was moored, the W illia m  Grey was told she 
was no longer required, and she got back to her 
berth about 9 a.m. Early in the morning she had 
carried a letter from Captain Iron to the admiral 
and returned. She had had her hoses ready 
in ease they were needed. I  have stated the whole 
of what the W illia m  Grey and her master and crew 
did. As far as actual assistance goes, she did 
nothing except that she took out Captain Iron. 
The guidance to the westward of the Admiralty Pier 
was not for the safety of the Llandovery Castle, 
but for the safety of the harbour, and involved 
no difficulty of any sort. The letter had nothing

X
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to do with the safety of the Llandovery Castle. 
The W illia m  Grey took out Captain Iron, and went 
out by orders of the Admiralty, in response to the 
wireless message from the Llandovery Castle, and 
stood by for some seven or eight hours in case she 
was wanted. The L ady  Brassey was amply 
sufficient to put out the fire. Except in taking 
out Captain Iron, the W illia m  Grey did nothing 
which on the most favourable view can be regarded 
as actually contributing to the safety of the 
Llandovery Castle. No doubt she went out and stood 
by, and it may be said that that was done at 
request. But where a tug is in the employ of the 
Admiralty, engaged to do whatever is required of her, 
and she is required to proceed to a ship in case 
she is wanted, and, in fact, does not actually 
contribute to the safety of the ship, I  find it difficult 
to say that she has rendered a salvage service to 
the owners of the ship. If  it be a salvage service, 
it would, in this case, be rewarded by a very small 
sum, and the share of the master and crew would 
be very small indeed. I t  is, however, unnecessary 
to decide this question, for the claim is barred unless 
the case is one in which I  ought to extend the 
time, and I  am clearly of opinion that there are 
no sufficient grounds for depriving the defendants 
of the protection given them by sect. 8 of the 
Maritime Conventions Act 1911.

The service was rendered on the 7th Dec. 1916. 
The Llandovery Castle was sunk by the enemy 
in July 1918. The first intimation of a claim was 
on the 23rd Nov. 1918, and, after correspondence 
between the solicitors, it was on the 18th Jan. 
1919 definitely repudiated. The writ was issued on 
the 2nd April 1919. It  was in form a writ in  rem, 
and was sent by the plaintiffs’ solicitors to the 
defendants’ solicitors for acceptance. The defen
dants’ solicitors indorsed it, “ We accept service 
and undertake to appear for the defendants in 
due course.” And they wrote: “ We presume 
you are aware that the Llandovery Castle has been 
lost.” Appearance was entered on the 14th April
1919. There was, of course, no res, and no bail 
was asked for or given. The statement of claim 
prays that the defendants be condemned in such 
amount of salvage as to the court shall seem fit. 
I  mention the facts as to the writ and appearance 
because some argument was based upon the writ 
being a writ in  rem. I t  is, in my opinion, immaterial 
whether it was in  rem  or in  personam. The defen
dants might have refused to accept service of the 
writ in  rem, and have refused to recognise the 
writ as a good writ in  personam. They waived 
that objection and entered an appearance. By so 
doing they placed themselves in the same position 
as if they had been brought before the court by 
a writ in  personam : (see The D icta to r, 7 Asp. Mar. 
Law Cas. 175, 251 ; 67 L. T. Rep. 563 ; (1892)
P. 304, 320; and The Gemma, 8 Asp. Mar. Law 
Cas. 585 ; 81 L. T. Rep. 379 ; (1899) P. 285). But 
whether they were sued in  rem  or in  personam, 
they had the right which sect. 8 gives them. It  
was contended that the defendants by appearing 
waived that right. I  am unable to follow that 
argument. The section says—I  am leaving out 
the irrelevant words—“ No action shall be main
tainable against the owners in respect of any 
salvage services unless proceedings are commenced 
within two years of the date when the services 
were rendered.”

If  owners are sued after the period of limitation 
has expired, how are they to raise that defence ?

The usual way to rely on a defence based on a 
statute of limitations is to plead the statute. 
Order X IX ., r. 15, provides that: “ The defendant 
must raise by his pleading all matters which show 
the action or counter-claim not to be maintainable 
. . . as, for instance, . . . Statute of 
Limitations.” Sect. 8 is a statute of limitations. 
About that there is no doubt. If  there be any 
doubt, see Gregory v. Torquay C orporation  (105 
L. T. Rep. 886 ; (1912) 1 K. B. 442), which deals 
with the Public Authorities Protection Act and 
the limitations contained in it. The proviso to 
sect. 8 enables, and, in one set of circumstances, 
directs, the Court to extend the period. The 
practice of the court has provided a simple way 
by which the plaintiff, or intending plaintiff, can, 
before he begins or proceeds with his action, apply 
to the court to determine whether the period shall 
be extended. But if the plaintiff does not so apply 
and issues his writ, how can the fact that the 
defendant appears to the writ deprive the defendant 
of the defence which the section gives him ? 
Suppose the defendant should raise the defence by 
some form of interlocutory application, what is there 
to prevent him from raising it by his pleading ? 
There is nothing. If  his so doing is inconvenient 
to the plaintiff, the plaintiff has only himself to 
thank for neglecting to ask the Court to determine 
the matter at the first stage.

There remains the question of whether the 
plaintiff is entitled to an extension, or, if not, 
whether the Court in its discretion ought to grant 
an extension. The proviso to sect. 8 contains 
two branches. The first is discretionary and the 
second compulsory. The second branch of the 
proviso is inapplicable to the present case. The 
power under that—the compulsory branch—can 
only be exercised in order to give reasonable 
opportunity of arresting the ship, and, as a matter 
of fact, in this case there is no possibility of arresting 
the ship because she has been lost. On the first— 
the discretionary—part of the proviso, the section 
fixes a period of two years, and the discretion 
can only be used in favour of a plaintiff if there 
are special circumstances which create a real 
reason why the statutory limitation should take 
effect.

I  am unable to find any special circumstances 
here. The plaintiffs were at all times stationed 
at Dover, and could have instructed solicitors 
at any time. If  they were waiting for the 
owners of the tug to take proceedings, they could 
have easily ascertained the owners’ intentions 
long before the end of two years. If  they expected 
a reward from the Admiralty and have been 
disappointed in getting it, that is no reason why 
the owners of the Llandovery Castle should be 
deprived of the protection which sect. 8 gives 
them. The defendants are the Union-Castle Line, 
upon whom a writ in  personam  could at any time 
have been served. If  it is said that a letter was 
written just before the expiration of two years, 
the answer is that liability was definitely repudiated 
on the 18th Jan. 1919, and no explanation at all 
is given for the further delay of over two months 
before the writ was issued. Moreover, I  think the 
fact that the claim is at best a trifling one is 
one of the considerations which should be taken 
into account.

I  see no reason for exercising a discretion in the 
plaintiffs’ favour, and I  refuse to do so. The action 
is statute-barred, and must be dismissed with costs.
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Solicitors for the plaintiffs, Pattinson  and Brewer. 
Solicitors for the defendants, Parker, Garrett, 

and Co.

A p r i lm 14 and M a y  17, 1920.
(Before Sir H e n r y  D u k e , P. a n d  H i l l , J . )

T h e  T u b i d . (a )

Charter-party — “ A lw ays afloat ” — Alongside as 
customary— Custom o f P o rt o f Yarm outh— Custom  
inconsistent w ith  terms o f  charter.

A  charter-party provided fo r  a vessel to deliver timber 
at Yarm outh “ always a floa t," the cargo to be 
taken fro m  alongside at the charterer's r is k  as 
customary. She could not floa t w ith in  13f t .  o f  
the side o f the quay, and i t  was accordingly necessary 
to erect staging between the ship and the w harf. 
The cargo was then carried fro m  the sh ip 's  side 
across th is  staging and stac. ed 12f t .  fro m  the edge 
o f the quay. T h is  method o f un loading fo llows  
the custom o f the port.

i n  an action by the shipowner in  the County Court 
to recover the cost o f ca rry ing  the tim ber fro m  the 
sh ip 's  side to the quay, and o f erecting the staging 
over w hich i t  was carried, i t  was held that the 
custom o f the p o rt was not consistent w ith  the terms 
o f the charter.

f ie ld , by the D iv is io n a l Court (Duke P . and H i l l ,  J .) ,  
that th is  judgm ent was right. A lthough a custom 
may be admitted to show that delivery fro m  “  along
s id e "  need not mean delivery over the sh ip ’s ra i l,  
i t  d id  not fo llow  that the place o f delivery was the 
place indicated by the suctom. 

dudgment o f the Court o f A ppea l in  Holman v. Wade 
(Times Newspaper, M a y  11, 1877, supplemented 
by fu rth e r pa rticu la rs  fro m  the P u b lic  Record 
Office) followed.

A p p e a l  from the Yarmouth County Court.
The facts of the case appear from their Lord- 

shipg’ judgments.
F  ■ D . M a cK in n o n , K.C. and E. A . H ar. ey, K.C. 

for the appellants.
W. N . Raeburn, K.C. and J . G. T rapne ll for the 

respondents.
The following cases were cited in argument:

H olm an  v. Wade, Times, May 11, 1877 ; 
Metcalfe, Simpson, and Co. v. Thompson, 3 

Asp. Mar. Law Cas. 567 ; 18 Times L. Rep. 
706 ;

Northm oor Steamship Company v. H arland  and 
W olff, 1903, 2 Ir. L. Rep. K. B. 657 ; 

Brenda Steamship Company v. Green, 9 Asp. 
Mar. Law Cas. 55; 82 L. T. Rep. 66; 
(1900) 1 Q. B. 518 ;

The N ifa , 7 Asp. Mar. Law Cas. 324; 69 
L. T. Rep. 56 ; (1892) P. 411 ;

Hayton  v. I rw in ,  4 Asp. Mar. Law Cas. 212;
41 L. T. Rep. 666 ; 5 C. P. Div. 130 ; 

Stephens v. W interingham , 3 Com. Cas. 169 ; 
Aktieselskab Helios v. Ehm an, 8 Asp. Mar. 

Law Cas. 244; 76 L. T. Rep. 537 ; (1897) 
2 Q. B. 83 ;

Glasgow N aviga tion  Company v. Howard, 11 
Asp. Mar. Law Cas. 376 ; 102 L. T. Rep. 
172 ; 15 Com. Cas. 88.

Sir H e n b y  D u k e , P.—The appellants are 
timber merchants at Great Yarmouth. The
,a ) Reported b y  S in c l a ir  J o hnsto n , E sq .. Ba,rrister-at-

Law .

respondents are the owners of the Norwegian 
steamship T u rid . The appellants chartered the 
T u r id  to bring a cargo of timber from Soroka to 
Yarmouth, and the parties are at issue as to who 
is liable under the charter-party to pay certain 
expenses of the discharge of the cargo. By the 
charter-party it was agreed that the T u r id  should 
load at Soroka and proceed with the cargo to  
Yarmouth and deliver the same “ always afloat.”

. The “ cargo to be brought to and taken 
from alongside the steamer at charterers’ risk and 
expense as customary.”

The draught of the T u r id  was such that to be 
afloat at Yarmouth she could not come within 
about 13ft. of the quayside at which she was to 
discharge. The usual method of unloading for a 
ship so situated is to erect stagings between the 
ship’s side and the edge of the quay, abreast of 
the several holds, such stagings being constructed 
of baulks of timber carried from the quay to the 
ship’s side at a level of 4ft. or 5ft. below the rail 
with planks resting upon the baulks. The T u r id  
had three holds and three stagings were erected. 
At each staging one gang of men carried the timber 
to the ship’s rail and another gang received it there, 
carried it ashore, and stacked it at a distance of 
some 12ft. from the face of the quay. Stacking 
of timber nearer the waterside was not permitted, 
as free passage-way had to be kept there. The 
cost in question was the cost of erecting the stagings, 
carrying the timber across the stagings and across 
the 10ft. or 12ft. of quay, and stacking it.

Before the learned judge in the County Court 
proof was given of a custom of the Port of Yarmouth 
that the whole of this work should be done by, 
and at the cost of, the ship. It  was objected, on 
the part of the shipowners, the plaintiffs, that the 
alleged custom was inconsistent with the terms of 
the charter-party, and the learned judge took 
this view, and gave judgment in their favour for 
the sum in dispute. The defendants appeal 
against this decision upon the one question of 
whether the alleged custom is consistent with the 
terms of the contract. If  it is, the evidence was 
admissible, and as it was uncontradicted there 
should be judgment for the defendants.

The appellants agreed to take delivery of their 
timber from alongside the steamer, lying afloat, 
at their own risk and expense as customary. The 
express qualification as to custom appears to 
relate to the mode of taking delivery, and not 
to the mode of meeting risk or bearing expense. 
The custom of the port will govern the mode of 
delivery if it is consistent with the express agrqp- 
ment. What has to be determined is whether 
the claim of the appellants to have a staging 
erected for them between the ship and the quay 
and to have the timber stacked on their ground 
at the landward side of the 12ft. of clear frontage 
is consistent with their agreement to take delivery 
from alongside.

Although delivery alongside is in the primary 
meaning of the words delivery at the ship’s rail, 
custom may undoubtedly give to the term an enlarged 
meaning. The shipowners may by force of custom 
be required to deliver into a lighter alongside or 
a quay alongside. The limitation put by law 
upon such a customary requirement is that it shall 
be reasonably consistent with what has been 
agreed. In  the present case I  should have thought, 
apart from authority, that what is demanded of 
the shipowners is not reasonably consistent with
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the agreement of the parties. The quay was not 
alongside; the merchants’ men could only come 
alongside by coming upon the staging. It  is neces
sary, however, to examine some of these authorities 
which were cited as conclusive of the question at 
issue, and in particular the decision of the Court 
of Appeal in H olm an  v. Wade (Tim es, May 11, 
1877), decided in 1877, and Aktieselslcab Helios v. 
E km an  (76 L. T. Rep. 537 ; (1897) 2 Q. B. 83).

H olm an  v. Wade is reported only in the Times 
newspaper, but was a considered judgment upon 
a state of facts and a charter-party very like those 
in the present case. The words of the charter- 
party are these: “ Cargo to be brought to and 
taken from alongside the ship at the merchants’ 
risk and expense as customary.” Owing to the 
form of the report in the Times some doubt has 
arisen as to the exact character of the expenses 
which were in dispute, and Mr. Carver, in his excel
lent work on “ Carriage by Sea, ” describes them as 
expenses of stacking. We have examined the 
record which is in the Public Records Office and 
which puts the scope and result of the litigation 
beyond question.

The plaintiffs were the shipowners suing upon a 
charter-party for carriage of a cargo of timber 
from Riga to Hull, which provided that the vessel 
being loaded at Riga should proceed to the con
signees’ quay, Victoria Docks, Hull, or so near 
thereto as she may safely get and deliver the same 
always afloat for the agreed freight; “ the cargo 
to be brought to and taken from alongside the 
ship at merchants’ risk and expense as customary.” 
The action was brought for breach of contract; 
the alleged breaches being that defendants did not 
and would not (a) take the cargo from alongside 
the ship at their own expense as customary within 
the true intent and meaning of the charter-party, 
and (6) discharge the cargo as fast as the steamer 
could deliver it. The averments of damage were 
that the plaintiffs were forced and obliged to dis
charge the cargo at their expense and to stack the 
same on the defendants’ quay, whereby they in
curred expenses amounting to Ilf ., and the ship 
was delayed two days, with consequent loss to the 
plaintiffs of 601.

The defendants by their defence alleged a custom 
at Hull for ships laden with timber to discharge 
their cargo upon the quay alongside, and to con
tinue the discharge as long as there was quay space 
vacant for the discharge, the cargo then to be taken 
from alongside by the consignees. Defendants 
alleged further that the plaintiffs’ loss of time was 
cfcie to their having “ at first ” refused to discharge 
the cargo as customary, and that the subsequent 
discharge of the cargo had been made in the cus
tomary manner. Plaintiffs by their reply joined 
issue and demurred to the pleas as to custom on 
the ground that the alleged custom was contradic
tory of the charter-party. The action was tried 
before Mr. Justice Manisty and a City of London 
jury. The evidence, as stated in the Times, 
showed that at the quay in question it was neces
sary, in order to unload deals, to construct a stage 
from the quay to the ship, and as the deals were 
landed to stack them, and that this had involved, 
with regard to the cargo in question, the expenses 
amounting to 111. which the plaintiffs claimed.

Evidence was also given of a custom at Hull 
that these expenses should be borne by the ship
owners. The amount of the damages was agreed 
at 711. Mr. Justice Manisty directed that judg

ment should be entered for the plaintiffs on the 
ground that the custom was inconsistent with the 
contract. The defendants’ appeal was heard before 
Coleridge, C.J., Bramwell and Brett. L.JJ. Mr. 
Day (afterwards Day, J.) appeared for the plain
tiffs, and Mr. Butt (afterwards Sir Charles Butt, P.) 
for the defendants; and after consideration the 
judgment of the court was delivered by Bramwell, 
L.J. on the 10th May 1877. On the ground that 
the contract could not be varied by custom the 
appeal was dismissed.

In  this present case the facts and the contract 
are as nearly as can be alike with the facts and 
contract in H olm an  v. Wade, and the judgment 
in that case seems to me directly in point.

We were invited to consider some cases subse
quent to H olm an  v. Wade which were cited by the 
respondents as expressions of the principle there 
explained. Hayton  v. I r w in  (41 L. T. Rep. 666 ; 
5 0. P. Div. 130) was a claim under a charter- 
party for a voyage to Hamburg in respect of 
expense thrown on the shipowner by the charterers’ 
refusal to take delivery at a point in the Elbe short 
of Hamburg. The charter-party required the ship 
to proceed to a safe port or as near thereto as she 
can safely get and deliver cargo . . . and to
discharge as customary with all dispatch. The 
vessel could go no nearer to Hamburg than Stade 
without being lightened. The charterers refused 
to take delivery at Stade or to pay the costs of 
lightening the ship there, and the shipowner sued 
for the expenses thus thrown upon him. Defen
dant pleaded a custom of Hamburg whereby he 
was only bound to take delivery there, and the 
expense of lighterage for lightening the ship at 
Stade was payable by the plaintiff. Grove, J. 
allowed a demurrer to the defence, and Bramwell, 
Brett, and Cotton, L.JJ. affirmed his decision on 
the ground that the terms of this contract excluded 
the custom.

The case of The N ifa  (69 L. T. Rep. 56 ; (1892)
P. 411) was heard in this court on appeal from 
the County Court at Yarmouth. The shipowners 
sued the charterers for expenses of the same kind 
as the expenses here in question, caused by the same 
conditions at the Yarmouth quays which are 
described in this case—staging, carriage across the 
quay, and stacking. The mode of discharge was 
the same. The claim of the shipowners for the 
expenses of delivery of the cargo in excess of expense 
of delivery at the ship-rail was met by a plea of 
the custom which is alleged in this case. Upon 
proof of the custom the County Court judge 
gave judgment for the defendants. On appeal 
the Divisional Court in Admiralty (Sir Francis 
Jeune, P. and A. L. Smith, J.) reversed the 
judgment, on the ground that the custom was 
contrary to the plain meaning of the printed 
contract. The material provision in the charter- 
party was in these words: “ Cargo to be supplied 

. . . and discharged as fast as steamer
can deliver and according to the customs of the 
respective ports.” The decision is in point here. 
The appellants relied before us upon the cases 
of Stephens v. W interingham  (3 Com. Cas. 169), 
Aktieselskab H elios  v. E km an  (76 L. T. Rep. 537 ; 
(1897) 2 Q. B. 83), and Glasgow N avigation  
Company v. Howard (102 L. T. Rep. 172 ; 15 Com. 
Cas. 88).

In  Stephens v. W interingham  (sup.) the charter- 
party required that the cargo should be “ taken from 
alongside at merchant’s risk and expense according



MARITIME LAW CASES 157

A d m . ]  T h e  T t j r id . [ A d m .

to the custom.” The ship berthed alongside the 
quay and the space available for receipt of the cargo 
by the merchants was 60ft. or 70ft. distant from 
toe ship’s side; the custom of the port was that 
toe shipowner should bear the cost of delivery 
at that space and of the lumping there which was 
necessary in order that the prompt discharge of 
toe ship might proceed ; and Bigham, J. held that 
toe merchants’ duty to receive the cargo arose 
only when it had been lumped at that place. In  
Helios v. E km an  the charter-party for carriage of 
a cargo of deals from Ramock to one of the usual 
wood docks in the River Thames provided for the 
deals to be “ brought to and taken from alongside 
toe ship at merchant’s risk and expense.” At 
toe trial before Collins, J. evidence was received 
nf a custom of the Port of London for delivery 
•nto lighters alongside, the ship bearing the cost 
°f putting the timber into the lighter. The learned 
judge held that the custom was not inconsistent 
with the contract, and gave effect to it by his 
judgment, and upon appeal to the Court of Appeal, 
before Lord Esher, M.R., A. L. Smith and Chitty, 
L-JJ., the judgment was affirmed. The decisions 
to H olm an  v. Wade and The N ifa  were cited, and 
Mr. Joseph Walton, who argued for the respondents, 
aPpears to have accepted the principle on which 
they proceed. Lord Esher, M.R. in his judgment 
Pointed out that the consignee, in fact, took 
delivery alongside. He said: “ I t  is part of the 
operation of taking delivery of the cargo that the 
consignee or merchant should provide barges and 
take them alongside in such a position that the 
timber can be delivered from the ship into the barge. 
' ■ • The custom found is . . . that in
toe case of long lengths of timber the shipowner 
alone has to perform the operation of delivery 
lnto the barges, which, if there were no custom, 
Would have to be performed by both parties 
together. . . . The question is whether the
custom . . .  is contrary to the terms of the 
charter-party. . . .  I  think not. I t  simply 
explains what delivery of the cargo to the consignee 
alongside is and how it is to be effected—namely, 
?y the act of the shipowner alone instead of the 
Joint act of both parties.”

In  Glasgow N av iga tion  Company v. Howard  
&UP-), Hamilton, J. had before him another dispute 

over the custom which was dealt with in the case 
of Helios v. Ekm an, before Collins, J. A question 
bad arisen as to whether the customary duty of 
delivery of the timber into the barges by the ship 
’deluded stowage in the barges, which question 
"'as not determined. Before Hamilton, J. this 
question was tried out upon a great body of 
evidence, and decided in favour of the charterers.

he arguments and the judgment show it to have 
. een assumed by both parties that if the custom 
included stowage in the barges the charterers were 
entitled to succeed, and the judgment proceeds 
“Pon that footing.

Cur attention was further called to the Irish 
ase of Northm oor Steamship Company v. H arland  

and W olff (1903, 2 Ir. Rep. 657), in which the late 
a*les, C.B. examined the authorities to which 
have referred, other than Glasgow N av iga tion  

° rn p a n y \. Howard (sup.). That case was decided 
jj r. The observations of the learned Chief 

aron are not directly in point here; but any 
 ̂Pinion of so great a master of the common law 

f^mands attentive consideration, and I  respect- 
v concur in the view taken by the Chief Baron

with regard to the effect of the judgments in 
H olm an  v. Wade (sup.) and The N ifa  (sup.), and 
the mode in which the decision in Stephens v. 
W interingham  can be reconciled with them.

Mr. MacKinnon argued on behalf of the appellants 
that once a customary condition is introduced into 
the contract which gets rid of the obligation of the 
merchant to take delivery of the cargo at the ship 
rail, the question whether a particular place is 
alongside is to be determined by custom. I  cannot 
entirely accept this proposition, and I  do not think 
it follows naturally from the judgment of the 
Court of Appeal in the case of Helios v. Ekm an  
(sup.), or necessarily from the judgment of Bigham,
J. in Stephens v. W interingham  (sup.). The barge 
in H elios v. E km an (sup.) was literally “ alongside.” 
The quay in the case before Bigham, J. was alongside, 
if it can be regarded as an entirety. Whether the 
place of delivery selected by the charterer, 60ft. 
from the ship, was a place of delivery alongside is 
another matter. If  so, it was alongside—because 
in part and in whole the quay was alongside. 
But to say that premises like those in the present 
case, which are separated from the ship s side by 
13ft. of waterway and a breadth of quay space not 
available for receipt of goods, are alongside the 
ship by force of custom seems to me to make 
custom contradictory of fact.

I  think the custom relied upon is not reasonably 
consistent with the agreement of the parties, and 
that the appeal should be dismissed.

H t t .t ., J . —The relevant terms of the charter-party 
are as follows : “ To proceed to Great Yarmouth as 
ordered, or so near thereunto as she may safely 
get, and deliver the same always afloat ” ; and 
“ the cargo to ’be . . . taken from alongside
the steamer at charterers’ risk and expense as 
customary.”

The ship was ordered to discharge at a portion 
of the quay occupied by the charterers. “ Always 
afloat,” she was able to get within a distance of 
about 13ft. from quay to rail. She there discharged. 
The method of discharge was that a staging was 
slung from ship’s side to quay abreast of each of 
the three holds, and the stevedore’s men, working 
in two gangs, carried the timber from the ship’s 
deck and holds across the staging and on to the 
quay, and stacked it on the quay, leaving a space 
of 10ft. or 12ft. between the edge of the quay and 
the outer edge of the stacks ; one gang brought out 
the timber and carried it to the ship’s ra il; the 
other received it on the staging and carried it to 
the place of stacking on the quay and there stacked 
it. The space of 10ft. or 12ft. was necessarily left, 
as cargo was not permitted to obstruct a passage
way along the quay edge. I t  was admitted that 
discharge into lighters was not practicable, and that 
the only practical method of discharge was that 
which was adopted.

The contention of the charterers was that, by 
the custom of the Port of Yarmouth, the whole of 
this work was done by and at the expense of the 
shipowner. The contention of the shipowners was 
that the custom was inconsistent with the express 
terms of the charter-party, and that their obliga
tion was to deliver at the ship’s side—i.e., that the 
work of the first gang was ship’s work, but the 
work of the second gang, including the erection of 
the stagings, was charterers’ work. The amount 
in dispute is the difference between the cost of the 
whole of the work and the rate for delivery at the 
ship’s rail. The custom proved, and not disputed,
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was as follows: “ It  is the custom to erect a
wooden stage between the ship and the quay, and 
for stevedores to be employed by the shipbrokers 
to carry the cargo for the shipowners from the 
ship’s rail over the wooden staging and to put it 
down 10ft. or 12ft. from the edge of the quay.” 
This was all done at the cost and expense of the 
shipowners.

The question is whether that custom is so incon
sistent with the express terms of the charter-party 
that it cannot be read into it. The custom is not 
inconsistent with the words “ deliver the same 
always afloat,” because the ship, being always 
afloat, could deliver in the customary manner. Is 
the custom inconsistent with the words “ cargo to 
be taken from alongside the steamer at charterers’ 
risk and expense as customary ” ? That means 
that the cargo is to be taken from alongside in 
the customary manner. It  connotes a correspond
ing obligation on the ship to deliver the cargo 
alongside in the customary manner. From the 
point when and where the cargo is delivered along
side in the customary manner, it is to be at char
terers’ risk and expense. Up to that point it is to 
be at the ship’s risk and expense. The question is : 
Does the custom proved explain “ alongside,” or 
does it contradict “ alongside ” ? P r im d  facie , 
“ alongside ” means along the side of the ship, 
and if the contract is for delivery alongside, and 
nothing else, and there is no custom, the operation 
of discharge is a joint one, the ship delivering and 
merchant receiving the timber as it passed over 
the ship’s side. But by custom delivery alongside 
may be at a point beyond the ship’s rail, and custom 
may involve an obligation upon the ship to deposit 
the cargo at some place alongside, and put that 
work upon the shipowner alone, and such a custom 
is not inconsistent with “ alongside.” In  H elios  v. 
Ekm an  the custom put the obligation on the ship
owner to deposit the timber in the lighters which 
lay alongside the ship. In  like manner, if the 
custom be that the shipowner deposits the cargo 
on the quay at the side of the ship, there would, 
in my opinion, be no inconsistency with the 
obligation to deliver “ alongside.” And, in such 
a case, some extension must necessarily be given 
to “ alongside ”—it cannot mean a mathematical 
line immediately along the side of the ship ; the 
cargo in being deposited on the quay must cover 
some space, and in practice would hardly ever be 
placed on the very edge of the quay.

Speaking for myself, I  should be prepared to hold 
that the question whether a spot which is not imme
diately along the side of the ship is “ alongside ” 
or not ought to be determined by the answer to 
the question whether it could reasonably be said 
to be “ along ” the side of the ship, and that a 
custom which was not unreasonable in that respect 
did not contradict the word “ alongside.” And I  
should, in the present case, be prepared to say 
that the place of deposit was reasonably along the 
side of the ship, notwithstanding that the ship 
was not close up to the quay nor the deposit on 
the very edge of the quay. I  should, therefore, 
not be prepared to say that the custom was incon
sistent with the express terms of the charter- 
party, and I  should decide as I  believe Bigham, J. 
decided in Stephens v. W interingham  (sup.). But 
now that the record in H olm an  v. Wade (sup.) has 
been examined, I  am unable to distinguish it and 
eel bound to follow it. If  the custom in H olm an  v. 

Wade (sup .), where the ship was against the quay, was

inadmissible as inconsistent with the express terms, 
it is a fo r t io r i inadmissible here. In  H olm an  v. Wade 
(sup.) the jury found the alleged custom proved. 
The alleged custom as pleaded was: “ It  is the 
customary and required mode of discharge of the 
Victoria Docks at Hull for ships laden with timber 
to discharge their cargo upon the quay alongside 
and to continue the discharge as long as there is 
quay space vacant for the discharge thereof, and 
the cargo is then taken from alongside by the 
consignees thereof ” ; and it was pleaded that 
“ accordingly it was the duty of the plaintiffs to 
have delivered the said cargo on the quay alongside 
the Volga." The words of the charter-party were, 
in the material parts, identical with the words of 
the charter-party in the present case. The Court 
of Appeal upheld Manisty, J. in rejecting the 
custom as inconsistent with the express words.

I  follow the Court of Appeal in H olm an  v. Wade 
(sup.), and, in so doing, I  also follow the decision 
of this court in The N ifa  (sup.), though I  think 
the reasoning of the judges in 7 he N ifa  (sup.) is 
different, and such as I  do not express my agree
ment with. I  find it very difficult to reconcile 
Stephens v. W interingham  (sup.) with H olm an  v. 
Wade (sup.). In  Northm oor Steamship Company 
v. H a rla n d  and Wolfe (sup.) the cargo was to be 
taken from alongside “ always within reach of the 
ship’s tackles,” and is clearly distinguishable.

I  agree that the appeal must be dismissed.
A ppea l dismissed..

Solicitors for the appellant, T rin d e r, Capron, 
and Co.

Solicitors for the respondent, Botierell and Roche.

Thursday, June  12, 1920.
(Before Sir H e n r y  D u k e , P. and H i l l , J., sitting 

with Elder Brethren.)
T h e  Ch e ls to n . (a)

B r it is h  master's certificate— Suspension o f  certificate 
— Wreck Commissioner's Court— Canadian p ro 
cedure— S h ip p in g  Casualties and Appeals and 
Rehearing Rules 1907, r r . 22, 3, 12—M erchant 
S h ip p in g  A c t 1894 (57 <fc 58 Viet. c. 60), s. 470— 
Canada S h ip p in g  A c t 1908 (17 &  18 Edw. 7, 
c. 65), s. 36.

The certificate o f a B r it is h  master was suspended by a 
Wreck Commissions Court s ittin g  at M ontreal.

The master appealed on the ground (inter alia) that 
the procedure under the Canada S h ip p in g  A c t 
1908, .s'. 36, was not consistent w ith  the rights to 
w hich a B r it is h  master is  entitled under the 
M erchant S h ipp ing  A c t 1894, s. 470, sub-s. 4, 
and the S h ip p in g  Casualties and Appeals and 
Rehearing Rules 1907, r r . 3 and 12.

H eld, that the rights o f B r it is h  shipmasters in  a 
C anadian Wreck Commissioner's Court are to be 
determined by considering whether the Canadian  
statutes d im in ish  the rights  assured to them by 
B r it is h  legislation. The safeguards provided fo r  
the interests o f shipmasters by the M erchant S h ip 
p in g  A c t and the rules made thereunder are in  no 
way d im in ished  by sect. 36 o f the Canada S h ipp ing  
A ct 1908. B u t as in  th is  case the Wreck Commis
sioner's Court had not complied w ith  the provisions

(a) Reported by S in c l a ir  J o h n sto n , Esq., Ba.rrister-at-
Law.
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o f sect. 36, the. decision must he quashed and the 
master's certificate restored to him .

A p p e a l  against the decision of the Wreck 
Commissioner’s Court held at Montreal.

The master of the steamer Chelston was coming 
uown the St. Lawrence with a cargo of timber in 
difficult weather, under conditions with which he 
was not familiar, and under sailing orders which 
Put a considerable burden upon him. Enough 
allowance was not made in the navigation for the 

of the current and the direction of the wind, 
ine Chelston in consequence stranded and became 
a loss.

The sitting of the Wreck Commissioner’s Court 
was expedited and held late at night to enable 
the master to sail by a certain boat. Findings 
were later promulgated adverse to the master, 
upon which an order was made suspending his 
certificate for three months. The master appealed. 
. The Shipping Casualties and Appeals and Rehear- 
lng Rules 1907 provide :—

Under rule 3 :
When an investigation has been ordered, the Board 
Trade may cause a notice, to be called a notice of 

'uvestigation, to be served upon the owner, master, 
aud officers of the ship. The notice shall contain a 
statement of the questions which, on the information 
then in possession of the Board of Trade, they intend 
t° raise on the hearing of the investigation.

Under rule 12 :
After the questions for the opinion of the court 

have been stated, the court shall proceed to hear the 
Parties to the investigation upon and determine the 
questions so stated.

Sect. 470, sub-sect. 4, of the Merchant Shipping 
Act 1894 provides :

A certificate shall not be cancelled or suspended by a 
court [holding a formal investigation into a shipping 
casualty] unless a copy of the report or a statement of 
he case on which the investigation or inquiry has been 

ordered has been furnished before the commencement 
°r the investigation or inquiry to the holder of the
certificate.

Sect. 36 of Canada Shipping Act 1908 provides : 
”• A certificate shall not be cancelled or suspended 

under this sub-section unless the holder of the certificate 
has had an opportunity of making a defence.

U- P . Langton  for the appellant.
U- A . I I .  Branson for the Board of Trade.
“"n r H e n r y  D u k e , P.—This is an appeal by a 

¡naster mariner holding a master’s certificate issued 
A the Board of Trade against the determination 

01 the Wreck Commissioner’s Court at Montreal 
whereby the appellant’s certificate was suspended 
lQr three months.

The appeal in the form in which it has been 
Presented raises questions of principle which might 
aVe far-reaching consequences. In  particular 
here is a challenge of the power of the Legislature 
* the Dominion of Canada to make amendments 
t the merchant shipping practice in England and 
nnada made under the Merchant Shipping Act 

1894 so far as those amendments affect the 
'̂Wtificates of British shipmasters. There is also 
uised a question of considerable gravity as to 
nether the rules which govern procedure in 
anada under the Canada Shipping Acts provide 

0jyhniently for the protection of a person impli- 
uted by charges before a Wreck Commissioner’s 

Lourf,

The master of the Chelston was coming down the 
St. Lawrence with a cargo of timber. He was 
confronted with difficult weather, and he was 
navigating under conditions with which he was not 
familiar, and under sailing orders which no doubt 
put a considerable burden upon him. The current 
was changeable, and the set of the current at the 
point where the disaster occurred was liable to be 
affected by the direction of the wind, and it seems 
that on this occasion it was so affected. The true 
cause of the loss of the Chelston appears to have 
been that the master or navigating officer did not 
make sufficient allowance for the set of the current 
in the weather that prevailed. At the time when 
the vessel was supposed to be several miles to the 
southward of the island upon which she struck 
in fact sht; was heading directly for it. The loss 
of the vessel took place on the 12th Sept. 1919 
by reason of her stranding on St. Paul’s Island, 
Nova Scotia.

There were communications between the ship’s 
agents and the Board of Trade authorities in Canada 
with reference to the loss of the ship. The master 
was desirous of taking his passage from Montreal at 
a particular time, and the sitting of the Wreck 
Commissioner’s Court was fixed with reference to 
that time. It  was fixed for the 9th Oct. 1919. 
Owing to the exigencies of the master’s position, the 
inquiry was held late in the evening, and it was con
tinued until nearly midnight, because the master 
wished to avail himself of the passage he had booked 
in a ship sailing the following day. The master 
and chief officer were examined for something like 
three and a half hours. The master ha.d counsel 
with him, who asked some questions, and after the 
examination there was an adjournment for the 
purpose of the Wreck Commissioner stating at the 
adjourned date what were the findings of the court. 
Subsequently findings were promulgated which 
found the master guilty of an error of judgment, 
and also that when the master had found that the 
ship had run her distance his duty was to stop and 
sound, which he failed to do. Upon these two 
findings an order was made suspending the master’s 
certificate for three months.

It  is not necessary to say anything with regard 
to the terms of the findings. If  the findings had 
been those of a British Wreck Commissioner it 
might have been desirable to express an opinion 
as to the express terms of the decision, and as to 
the consequences which might follow from those 
terms. But in the view which we take of the case, 
it is not necessary to make any such expression 
of opinion.

The master first of all appeals on the substantial 
ground that he did not have due notice of the 
charges upon which, by the findings, his certificate 
was dealt with. There is the further ground that, 
as alleged, the Canadian procedure did not satisfy 
the requirements of British law with regard to 
this master’s certificate, and therefore was ineffec
tive to warrant a finding which prejudiced his 
certificate.

Thirdly, he complains that part of the finding 
—as to what was shown by the ship’s log—was not 
in accordance with the evidence. I  say nothing as 
to this last matter, though it is a tempting suhject; 
but it is not necessary to consider it.

Two substantial questions have to be considered 
here. Having regard to the view we take upon 
the first question, the second as to the conformity 
of the Canadian statute and the Canadian rules with
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the requirements of the British legislation as it affects 
British masters’ certificates, beeomes really an 
immaterial question. But it has been raised, and 
it is desirable, I  think, to express an opinion upon 
it, although it is not a ground upon which we have 
come to the conclusion at which we have arrived. 
In  my view, the rules made by the Lord Chancellor 
are rules governing the procedure in British 
Commissioners’ Courts. The rights of the master 
in the Canadian Court are to be ascertained by 
considering whether the provisions of the Canadian 
enactment diminish in any way the safeguards 
for the master's interests given him by the British 
legislation. In  my opinion they do not. The 
Canadian legislation amply protects the rights of 
shipmasters, and I  hope the judgment we propose 
to give in this case will make it clear' that that 
is so.

This case will merely be an instance of the 
efficacy of the provisions of the Canadian statute for 
the protection of a shipmaster who comes within 
the Canadian jurisdiction. Besides being a matter 
of general interest, it is of the highest interest 
in this country as well as in Canada that it should 
be recognised that justice is administered in the 
Dominion of Canada, as it is here in the United 
Kingdom, with proper regard to the elementary 
principles which have governed the administration 
of justice among civilised peoples for all times. 
The Canadian statute of 1908 (Canada Shipping 
Act 1908) by provisions in sect. 36 substitutes 
certain words for the provisions in the British 
statute of 1894, which are ample for the protec
tion of shipmasters. The provision introduced by 
amendment is in these terms: “ The certificate 
shall not be cancelled or suspended unless the 
owner of the certificate has had an opportunity of 
making a defence.”

I  say nothing about foreign systems of law, but 
I  think with regard to our own, and with regard to 
the law which prevails throughout the British 
Empire, there is recognition of the elementary 
principle of justice inherent in our law, and, I  
believe, in that of Canada, that there must be a 
hearing and there must be a charge preferred 
before a penalty can be inflicted. The provisions 
of the Merchant Shipping Act—the particular 
provisions which direct that this or that step shall 
be taken—are merely modes of securing for the 
persons affected the benefit of that principle of our 
jurisprudence. The provisions of the rules framed 
by the Lord Chancellor are provisions with the 
same object and it seems to me that the interests 
of shipmasters are more effectively protected rather 
than less by being embodied in that provision in 
sect. 36 of the Canadian Act of 1908, instead of 
being limited by specific directions in rules. It  
makes it easier to administer jurisdiction if one has 
specific directions in rules which show how the 
interest of the suitor is protected, but if the matter 
be at large, and one has to do justice, then it is 
sufficient to say, in a case of this kind, that the 
interest of the suitor, in this case the appellant, 
shall not be prejudiced unless he has had an oppor
tunity of making a defence.

Being satisfied that the effect of the Canadian 
Legislature and the effect of the Canadian rules 
is as I  have said, what the court has to ascertain is 
whether the British shipmaster here had the 
opportunity of making his defence. In  my judg
ment he had not. I  think that, owing to the 
dispatch which was used, owing to the excep

tional nature of the transaction—the sitting of 
the court being fixed at an exceptional hour and 
hurry being used—those who conducted these 
proceedings lost sight of the requirements of 
sect. 36 of the Canadian Act of 1908, and lost sight 
of the fact that a Court cannot visit a man with a 
penalty until it has first informed him what is 
the matter in respect of which he is brought to 
judgment.

Here there was a searching inquiry conducted 
by skilled persons with great care and they exposed 
by a number of questions a great variety of topics 
on which it would have been quite competent to 
representatives of the Board of Trade, or any other 
complainant, to have submitted to the court that the 
master was in default on one or other of that great 
variety of topics, but that step never was taken. 
The investigation was completed by the evidence 
of the master and the chief officer, and there the 
matter was left. I t  may be that it would have 
been easier for the Canadian Wreck Commissioner 
if he had had the guidance of a set of rules like that 
contained in the Lord Chancellor’s rules in this 
country, but that is entirely a matter for the 
Canadian administration. Those who administer 
the jurisdiction of Canada are perfectly competent 
to say whether rules should be laid down to secure 
definite objects, or whether those objects should be 
left to be secured by general principles of law. 
Rules are not laid down in this case. It  is left 
at large as to what means shall be taken to 
secure that the holder of the certificate has an 
opportunity of making a defence.

In  the present case, owing to the exceptional 
circumstances, the necessity of formulating charges 
was overlooked. No charges were ever formulated, 
and the first notice the master had of the charges 
it was proposed to make against him was in the 
findings of the court by which he was found guilty 
of certain of them. It  seems to me that the decision 
of the Canadian court must be quashed, and that 
the master’s certificate must be restored free from 
any suspension. The successful appellant must 
have the costs of the appeal

H i l l , J. I  agree. A ppeal allowed.

Solicitors: Ince, Colt, Ince, and Roscoe, for 
D avid  W right S m ith  of Glasgow.; S olic ito r fo r  the 
Board of Trade.

June  22 and 25, 1920.
(Before H i l l , J.)

T h e  M o r g an a , (a)

Salvage— S h ip  belonging to H is  M ajesty and specially 
equipped w ith  salvage p lan t— M erchant S h ipp ing  
A ct 1894 (57 d* 58 Viet. c. 60), s. 577 (1) — 
Merchant S h ipp ing  (Salvage) A ct 1916 (6 <b V 
Geo. 5, c. 41), s. 1.

The A d m ira lty , owners o f a sh ip fitted  w ith  a wireless 
in s ta lla tion , a powerful searchlight, g rapp ling  ropes, 
and other salvage gear, and specially constructed fo r  
la y in g  and repa iring  submarine telegraph cables, 
claimed salvage in  respect o f her services.

Held, that the ship was not “ specially equipped w ith  
salvage p la n t ” w ith in  the meaning o f the M erchant 
S h ipp ing  Salvage A ct 1916, s. 1, and that the

(a)  R epo rted  by Sin c l a ik  J o h nsto n , E sfl.. B a rr is te r -a t-
Law.
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claim, o f the A d m ira lty  was, therefore, barred by 
sect. 557 (1) o f the Merchant S h ipp ing  A ct 1894. 

Action for salvage remuneration in respect of 
services rendered.

Between the 13th March and the 16th March 
salvage services were rendered by five vessels, 
•ncluding the Admiralty’s cable ship M onarch  to 
the steamship Morgana. The claims by the four 
other vessels and by the commander and crew of 
the M onarch  were upheld by the judge. A claim 
Yas also made by the Lords Commissioners of the 
Admiralty in respect of the services of the M onarch.

The facts and statutes relevant to the latter 
claim are fully set out in the judgment.

B u tle r A sp in a ll, K.C. and Bulloch  for the Monarch. 
, -D. Stephens, K.C. and I .  H . Stranger for the 
defendant.

Hill , J., after dealing with the other claims, 
said:—

Last of all comes the writ originally issued on 
behalf of the officers and crew of his Majesty’s cable 
steamship M onarch, and by a very late amendment 
a claim by the Lords Commissioners of the 
Admiralty was added, they claiming in respect of 
the services of the M onarch as an instrument of 
salvage. That amendment was made on the 
10th June 1920, and the defence has not been 
amended in time for this trial, but it was intimated 
that the right of the Admiralty to sue in respect of 
the services of the M onarch  as an instrument of 
salvage would be put in issue, and I  have to deter
mine that matter.

The M onarch  was a cable ship, and in response to 
a wireless message she proceeded to the M organa, 
teaching that vessel on the afternoon of the 15th 
March. She was then unable to make fast because 
the weather was bad. She subsequently made fast 
and assisted the Lacerta in towing off from the land 
°r some four hours, and then she stood by until the 
•mowing morning when the Sea M onarch  came up.

,e then left to see about her own work. As I  have 
said, I  do not think the true view is that she saved 
he M organa  from immediate risk of going on to 
he rocks. There was nothing critical at that 
‘me, but she did assist the Lacerta in getting the 

8mp further away from the coast.
Ihen arises a question, not an easy question, 

vith reference to the claim of the Lords Commis
sioners of the Admiralty. The M onarch  belongs 
® the Admiralty, and is in fact in the employment 

‘t the Post Office. She is described in this way: 
“he is fitted with a wireless installation, a 

Powerful searchlight, grappling ropes and other 
I vage gear, and was specially constructed for 

ymg and repairing submarine telegraph cables.” 
Apart from the Merchant Shipping (Salvage) 
ct 1916 (6 & 7 Geo. 5, c. 41) no claim could be 

®a<*e for her as an instrument of salvage, because 
® would come within sect. 557 of the Merchant

c. 60), which 
services

shi
Sh:ipping Act 1894 (57 & 58 Viet.
Oovides that where any salvage 

ndered by any ship belonging to her Majesty no 
aim shall be allowed, with the proviso, of course, 
at the master and crew can claim with the 

onsent of the Admiralty. Here the master and 
ip®w do claim with the consent of the Admiralty, 
te 611 Act of 1916 was passed and it is in these 
an ^  “  Where salvage services are rendered by
r ,y ship belonging to his Majesty and that ship is a 

tu*P specially equipped with salvage plant, or is a 
S> the Admiralty shall, notwithstanding anything 

v ol, XV ., N. S.

contained in sect. 557 of the Merchant Shipping 
Act 1894, be entitled to claim salvage on behalf of 
his Majesty for such services and shall have the 
same rights and remedies as if the ship rendering 
such services did not belong to his Majesty.”

The M onarch  was not a tug. Was she “ a 
ship specially equipped with salvage plant ” ? A 
list of her equipment has been put in, and it is said, 
not that that plant was put on board her for the 
purpose of rendering salvage services, but that it 
was specially put on board her and was the sort of 
plant which was very useful in salvage services. 
There can be no dispute that a good deal of the 
equipment must be useful in rendering salvage, 
but in my view it is no more true to say that it is 
specially useful in rendering salvage services than 
are powerful hawsers or powerful engines. But, 
assuming that the various articles described in this 
case come within the words “ salvage plant,” I  
have still got to find, before I  can bring the M onarch  
within the Act of 1916, that she is a ship “ specially 
equipped ” with such salvage plant.

What do the words “ specially equipped with 
salvage plant ” mean ? It  seems to me that they 
must mean equipped with salvage plant in a way 
or of a kind that such a ship would not be equipped 
with but for the purposes of rendering salvage 
assistance if it became necessary.

The whole of the plant on board this ship is 
there not for the purpose of rendering salvage 
services, but because it is essential for the ordinary 
working of the ship as a cable ship, and it is espe
cially for that purpose. Therefore, it seems to me 
that she is not “ specially equipped ” with any
thing a she is equipped with all that is necessary 
for carrying on her own work. Some of that equip
ment is useful for salvage, but I  do not think that 
that brings the M onarch  within the Act of 1916.

I  have never been able to understand why any 
particular ships should be excepted from the general 
rule—why if the Admiralty can make claims in 
respect of salvage services by tugs they should not 
be able to claim in respect of salvage services by 
men-of-war. They are all ships maintained at the 
public expense, and if it is fair to claim in respect of 
one it is only fair to claim in respect of the other. 
But as I  cannot see any real principle at the bottom 
of the Act of 1916, I  have to give effect to what 
appears to me to be the meaning of the exact words.

I  doubt very much whether the equipment here 
was “ salvage plant,” and I  am satisfied that the 
M onarch was not “ specially equipped with salvage 
plant.” Therefore, I  find that she does not come 
within the Act of 1916. Accordingly, I  can only 
reward the master and crew of the M onarch, and it 
is on that basis that I  make my award in her case.

I  allot to the commander of the M onarch  75/., 
and to the crew 225/. I  should add, in case the 
matter goes further, that but for my view as to the 
claim of the Admiralty being barred, I  should have 
awarded 600/. in respect of the M onarch  as a 
salving instrument.

Solicitors : Godfrey, W arr, and Co. ;  Botterell and 
Roche, agents for Ilea rfie ld  and Lambert, Hull.

Y
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3ttlrictal Committee of tije 39ribg Council.

Nov. 5 and Dec. 7, 1920.
(Present: The Right Hons. Lords S u m n e r , 

P a r m o o r , and W r e n b u r y , and Sir A r t h u r  
C h a n n e l l ).

T h e  C a ir n s m o r e  a n d  T h e  G u n d a . (a )

APPEAL PROM THE ADMIRALTY DIVISION (IN  PRIZE), 
ENGLAND.

Prize Court— Goods in  Crown custody— Insurance  
by M arsha l— Release o f goods—Owners' l ia b il ity  
fo r  prem ium s.

The A d m ira lty  M arsha l insured against, f ire , a irc ra ft, 
and bombardment goods which had been seized as 
prize. The respondents were neutra l owners o f  
goods laden on two vessels which were captured. 
Subsequently, the release o f the goods was ordered, 
but they remained in  the marshal’ s custody fo r  some 
time as the owners were unable to obtain shipment 
fo r  them. The M arsha l claimed a p roportion  o f 
the prem ium s fro m  the cargo owners as expenses 
chargeable against them.

Held, that the p roportion  o f the insurance prem ium s  
could not be recovered as p a rt o f the expenses o f 
detention by the M arsh a l on delivery o f the goods. 

Decision o f S ir  H e n ry  Duke, P ., reported (1920)
P . 209), affirmed.

A p p e a l  by the Crown from a judgment of the 
Prize Court (England) reported (1920) P. 209).

The Marshal claimed from the respondents a 
proportion of the premiums under which the goods 
in question had been covered while in his oustody 
as prize as expenses incidental to their retention 
under circumstances fully set out in the judgment 
of their Lordships. The President (Sir Henry 
Duke) rejected the claim.

Sir Gordon H ew art (A.-G.) and T . M athew  for the 
Crown.

Sir H . E rie  Richards, K.C. and D arby  for the 
respondents.

The following cases were referred to :
The Franciska , 10 Moo. P. C. 73 ; 2 Eng. P. C. 

416 ;
The W illia m , 6 C. Rob. 316 ;
The Ostsee, 9 Moo. P. C. 150 ;
The Düsseldorf, 14 Asp. Mar. Law C'as. 478 ; 

15 Asp. Mar. Law Cas. 84 ; 123 L. T. Rep. 
732 ; (1920) A. C. 1034 ;

The S iidm ark  (N o . 2), 14 Asp. Mar. Law Cas.
201 ; 118 L. T. Rep. 383 ; (1918) A. C. 475 ; 

The Catharine and A nna , 1801, 4 C. Rob. 39; 
1 Eng. P. C. 336.

The considered opinion of their Lordships was 
delivered by

Lord W r e n b u r y .—This is the appeal of the 
Procurator-General from an order of the President, 
Sir Henry Duke, by which he pronounced the 
cargo owners not to be liable for the premiums or 
policies of insurance effected by the Marshal against 
fire, aircraft, and bombardment. The claimants, 
Messrs. Ballins Sonner and Co., of Copenhagen, 
were the owners of 1425 tons of quebracho logs 
laden on the Cairnsmore and 2400 tons of quebracho 
logs laden on the Gunda which were seized as prize 
in July and Aug. 1915, and were discharged and 
stored on open ground in the Albert Dock, Leith.

[Pr iv . Co.

The Crown claimed condemnation, but on the 
21st and 24th July 1916, Sir Samuel Evans ordered 
the goods to be released. Nevertheless, the greater 
part of the Cairnsmore shipment and the whole 
of the Gunda shipment remained stored at Leith 
until after the 31st July 1919. This was due to 
the fact that the Danish owners were unable to 
get shipment for them. Ultimately all the goods 
were sold and removed.

At the outbreak of war the Admiralty Marshal 
had effected a general cover by way of insurance 
against fire of goods which might from time to time 
be placed in his custody as prize. Further, on the 
23rd May. 1918, he gave notice by advertisement 
and by notice posted to solicitors practising in the 
Prize Court including the solicitors for the claimants 
in this case that, in addition to the cover already 
effected against fire, goods in his custody as prize 
would from that date be insured against aircraft 
risk and at certain places against bombardment 
risk. The goods in question in this case were 
brought under the covers thus effected. The 
question to be determined is whether a proportion 
of the premiums, amounting in the aggregate to 
910k 4,s., is payable by the cargo owners to the 
Marshal on delivery of the goods as expenses 
chargeable by the Marshal against the owners. 
The learned President held that it is not.

The duties and liabilities of the Marshal as 
executive officer of the Crown in respect of goods 
placed in his custody under a claim of prize must 
arise either by statute or apart from statute. 
Sect. 31 of the Naval Prize Act 1864, which relates 
to goods, refers back to sect. 16, which relates to 
ships. The latter is a section which provides for 
delivery to the Marshal and for retention by the 
Marshal in his custody subject to the order of the 
Court. The statute defines no special statutory 
duties or liabilities in the matter. The duties 
and liabilities of the Marshal are those which 
the law imposes upon one who has the custody 
of the goods of another against the will of that other. 
His duty is to exercise all due care and diligence 
in the safe custody of the goods. This is not 
necessarily limited to such care and diligence 
as he would exercise if the goods were his own: 
(The W illia m , 6 Ch. Rob. 316). He might be con
tent if the goods were his own to use less care than 
he owes when they belong to another. He must 
exercise all due care and diligence, and will be 
allowed the expenses attending the possession, 
care, and custody of the property, and those 
expenses will be treated as a charge upon the 
property itself : (The F ranciska , sup. ;  The Düssel
dorf, sup.). But captors in cases of bona fide  
possession are not answerable for incidents not 
arising from any misconduct on their part: (The  
Franciska, sup., p. 430). This is equally or 
even d  fo r t io r i true of the Marshal. The 
liability of the Marshal, therefore, in respect 
of fire or like risk is a liability only for his own 
negligence. The duty of the Marshal to use all 
due care and diligence does not involve a duty 
owing to the owner of the goods to insure them 
while in his custody. It  may be quite right and 
prudent that he should insure the goods to cover 
his own liability, say, for the negligence of his 
agents, but there is no authority to insure for the 
benefit of the owner of the goods if they are lost 
without negligence on the part of the Marshal- 
The owner may already have covered the risk by 
an insurance effected on his own behalf. If  so,(a) Reported b y  W . E . Re id , Esq .. Barrister-at-La w.
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why should he pay a second premium to insure 
them again ? The owner being, say, a foreign 
neutral, may prefer to insure them in his own 
pountry, where he has perhaps more confidence 
ln the insurance office, or where he will pay a less 
Premium. Or he may prefer to be his own insurer— 
?r> in other words, to accept a risk which he thinks 
18 not likely to result in a loss rather than pay a 
Premium which is, in any case, money out of pocket. 
If  the owner has not insured elsewhere, and the 
goods are lost, and the Marshal has effected an 
insurance which covers the risk, the owner may no 
doubt have the benefit of it, and can only have the 
benefit of it if he pays the premium. But it does 
not follow that he is bound to pay the premium 
and take the benefit.

The point is not without authority. In  The 
'-'(itherine and A n n a  (sup.) an order had been made 
to restore a ship on payment of the captor’s 
expenses. The captor had insured the ship 
against fire. Sir William Scott held that the 
costs of insurance were not to be allowed as 
captor’s expenses, meaning “ expenses that are 
necessarily incurred by the act of capture.” 
'“lr William Scott there said: “ Captors are 
generally bound for two things—for safe and fair 
custody, and if the.property is lost or destroyed 
l0r want of that safe and fair custody, they are 
Responsible for the loss. Bor these two things every 
captor is answerable ; but if an accident, or mere 
casualty, happens, against which no fair exertions 

human diligence could protect, it must fall on 
np party to whom the property is ultimately 

adjudged. If  to secure himself against the negli
gence of his own agents, or to secure his own 
Responsibility, the captor chooses to make insurance, 

understand the practice of the registrar and 
merchants has been not to allow it in their report, 

I  am not prepared to say, upon any principle 
to me, that such a disallowance is 
. The claimant is not bound to 
ot to contribute to the expense which 

i -  captor, for his own security, may choose to

"men occurs 
^ o n g . . . 
look further, i

In  that case the claimants had in fact previously 
uected an insurance themselves, but their Lord- 
hips do not find in this fact anything to affect the 

Principle of the decision.
j. In  The S iidm ark  (No. 2) (sup., at p. 484), 

ord Parker of Waddington, in delivering the 
lodgment °f this board, said: “ It  was sug
gested that if an application had been made 
o the Prize Court the appellants would in some 
ay or other have obtained the advantage of 

l”rrif! insurance effected or to be effected by the 
t,nze Court Marshal. This may or may not be 
, , e ease, but their Lordships are quite satisfied 

at there is no obligation on the part of the Crown 
j.1' lIs executive officers, or the Prize Court Marshal, 
0 effect insurances against fire for the benefit of 
argo owners, whether the cargo be landed or kept 
Aboard a captured ship.”
Inere is in their Lordships’ opinion not sufficient 

tli ence Ibat in this case the cargo owners, during 
2 ® currency of the risk, assented to the Marshal 

8uring the goods on their behalf, in which case, 
r course, they might have been liable for the 

asonable cost of such an insurance.
Wâ  • r Lord^ p s  are of opinion that the President 
01 ? r*gl>t in holding that the premiums cannot be 
nti 'Rued as expenses to be recouped to the Marshal 

1 delivery of the goods.

There is a subsidiary point in the present case 
which is of no general importance. On the 
lfith March 1918, the solicitors for the claimants 
wrote to the Marshal that their clients were remit
ting them a sum “ to pay all the charges of deten
tion. . . .” On the 18th March 1918, the
Marshal replied acknowledging receipt of the letter 
of 16th March “ advising me that you shortly 
expect a remittance to cover the charges of detention, 
insurance, &c.” The word “ insurance” is not 
found in the letter of the 16th March. On the 
7th Nov. the claimants’ solicitors wrote to' the 
Marshal asking “ what the cost of insurance 
amounts to.” In  Feb. 1919 the purchasers of 
the goods were prepared to take delivery, but the 
Marshal refused to direct the collector of customs 
at Leith to give delivery until the solicitors had 
given their personal undertaking to pay all the 
Marshal’s charges including the cost of insurance. 
On the 26th Feb. 1919, the solicitors gave the 
undertaking. This related to a first parcel of 
goods. On the 29th July 1919, they gave a similar 
undertaking as to the second parcel. Their Lord- 
ships do not find that these facts in any way affect 
the question to be decided. There was no considera
tion and no admission or acceptance of liability 
in the matter. The claimants’ solicitors very 
sensibly gave their personal undertaking to p^y 
without which they could not get delivery, leaving 
the rights of the parties unaffected.

Their Lordships will humbly advise His Majesty 
that this appeal should be dismissed with costs.

Solicitor for the Crown, Treasury Solicitor.
Solicitors for the respondents, Thomas Cooper 

and Co.

Oct. 29, Nov. 1, and Dec. 16, 1920.
(Present: The Right Hons. Lords Ca v e , D u n e d in , 

M o u lt o n , and Ph il l im o r e .)

T h e  Sh ip  M a r lb o r o u g h  H i l l  v. A l e x . Co w a n  
a n d  Sons L im it e d  a n d  o ther s , (a)

on  a p p e a l  fr o m  t h e  s u pr e m e  co urt op n e w
SOUTH WALES.

S hip— Court o f A d m ira lty — F a ilu re  to deliver goods 
•— B il ls  o f lad ing—“ Received Jon shipment ”— 
Indorsees o f the b ills  o f lad ing— Several indorsees 
jo in  in  one w r it— Arrest o f ship—Procedure— 
A d m ira lty  Court A ct 1861 (24 Viet. c. 10), s. 6 
— C olonia l Courts o f  A d m ira lty  A c t 1890 (53 &  54 
Viet. c. 77), s. 2, sub-s. 2.

A  document which acknowledges that goods have been 
received fo r  ship-ment by a named vessel, or by some 
vessel belonging to named shipowners, does not on 
that ground f a i l  to be a b i l l  o f lad ing  w ith in  the 
meaning o f the B il ls  o f Lad ing  A ct 1855 (18 cb 19 
Viet. c. 111).

The sa iling  ship M. H. loaded at New Y ork a cargo 
o f general merchandise fo r  carriage to Sydney.
F . E . and Co. o f New Y ork  as agents fo r  the 
charterers received fo r  shipment certa in packages 
consigned to, among other persons, in  Sydney, 
the various respondents. T o  each consignor there 
was issued a document which acknowledged the 
receipt o f the goods “ fo r  shipment by the sa iling  
ship  M. H. or by some other sh ip owned or operated 
by ” certain lines o f vessels, to be transported to

(a) Reported by W . E . R e id , Esq.. B arris te r-a t-baw .
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Sydney and there delivered to shipper's order- 
The document contained references to itse lf as a 
“ b ill o f lad ing  ”  and was signed F . E . and Co.
“ fo r  the master." The goods, not being delivered 
upon the a rr iv a l o f the M. H. at Sydney, the respon
dents, who were each indorsees o f one of the docu
ments, issued a w r it in rem against the ship, 
c la im ing  severally to recover damages in  an action 
fo r  non-delivery o f goods under b ills  o f lad ing, 
and the ship was arrested. The appellants there
upon took out a summons to set aside the w r it  and  
by order a special case was stated fo r  the op in ion  
o f the f u l l  court to have decided (1) whether the 
Supreme Court in  its  A d m ira lty  Ju risd ic tion  had 
ju r is d ic t io n  to hear the action, and (2) whether 
the p la in t if fs  were p roperly  jo ined .

Held, that the documents were b ills  o f lad ing w ith in  
Vie meaning o f sect. 6 o f the. A d m ira lty  Court 
A ct 1861 ; and that the jo in d e r o f p la in tiffs , an 
obviously convenient course in  the present case, 
depended upon ru le  29 o f the Supreme Court 
(A d m ira lty  Ju risd ic tion ), and, that being a matter 
o f procedure, the ir Lordships were not disposed to 
d iffe r fro m  the decision o f the Supreme Court, and 
the case should proceed to tr ia l. Accord ing ly the 
appeal would be dismissed.

A p p e a l  from a judgment of the Supreme Court 
of New South Wales (Admiralty Jurisdiction) upon 
a case stated.

In  Nov. 1918, the M arlborough H i l l  loaded at 
New York on behalf of the British Government, the 
charterers, a cargo of general merchandise for 
carriage to Sydney. Punch, Edye, and Co. of New 
York, as agents for the charterers, received for ship
ment certain packages consigned to, among other 
persons in Sydney, the various respondents. The 
goods not being delivered upon the arrival of the 
M arlborough H i l l  at Sydney the respondents issued 
a writ in  rem. against the ship for non-delivery 
of the goods under bills of lading in the Supreme 
Court (Admiralty Jurisdiction), claiming by the 
indorsement on the writ “ as consignees or indorsees 
of bills of lading.” Upon affidavits filed by the 
respondents the ship was arrested.

The appellants took out a summons to set aside 
the writ and, by order, a special case was stated 
for the opinion of the full court.

The special case raised two questions (1) whether 
the Supreme Court in its Admiralty jurisdiction 
had jurisdiction in the case, and (2) whether the 
plaintiffs were properly joined. The full court 
answered both questions in the affirmative, adding 
as to (1) that it would be necessary in order to 
succeed for each plaintiff to prove that the goods 
in respect of which he claimed were shipped on 
board the M arlborough H il l .

The document issued to each consignor acknow
ledged the receipt of the goods “ for shipment 
by the sailing ship M arlborough H i l l  or by some 
other ship owned or operated by ” certain lines 
of vessels to be transported to Sydney and there 
delivered to shipper’s order, and the document 
contained references to itself as a “ bill of lading,” 
and was signed by Funch, Edye, and Co. “ for 
the master.” The question with regard to the 
jurisdiction conferred under the Admiralty Court 
Act 1861 (24 Viet. c. 10), s. 6, and the Colonial 
Courts of Admiralty Act 1890 (53 & 54 Viet. c. 27),
s. 2 (2), depended in part upon whether the document 
given to the shippers was, or was not, a “ bill of 
lading ” for the purposes of the former Act. On

the question whether the plaintiffs were properly 
joined, reference was made to rules 29 and 155 
of the Supreme Court of New South Wales 
(Admiralty Jurisdiction) Rules.

R. A . W right, K.C. and Claughton Scott for the 
appellants.

M a cK in n o n , K.C. and S inc la ii Johnston for the 
respondents.

The considered opinion of their Lordships was 
delivered by

Lord P h il l im o r e .—In  the month of June 1919, 
the Finnish sailing ship .M arlborough H i l l  arrived 
at Sydney on a voyage from New Y ork, and on the 
12th June a writ in  rem  at the instance of some 
twenty plaintiffs, the present respondents, was 
issued against the ship, in an action for non
delivery of goods under bills of lading. The writ 
was indorsed as follows : “ The plaintiffs claim as 
consignees and indorsees of bills of lading for non
delivery of goods agreed to be carried by the said 
ship M arlborough H i l l ,  and delivered to the plaintiffs 
respectively at Sydney, or agreed to be shipped 
within a reasonable time by some other vessel 
of the same line, and delivered to the plaintiffs 
respectively in Sydney, and for the loss and value 
of the goods undelivered as aforesaid, and the 
plaintiffs claim the sum of 1515Z. for the loss afore
said and for costs.”

There followed particulars of the several claims, 
the largest being for 334Z., and the smallest for 
31, 16s. Affidavits were sworn separately by each 
of the plaintiffs on or about the 12th June. They 
were all in similar form and averred that in Nov. 
1918, bills of lading were signed on behalf of 
the master by a firm of agents for the carriage of 
certain cargo from New York to Sydney to be 
delivered to the holders of the bills of lading; 
that the plaintiffs were indorsees of the bills of 
lading; that “ the said goods were either lost 
during the said voyage or were not shipped either 
by the said vessel or by any other vessel within 
a reasonable time, and were not delivered to the 
plaintiff as agreed ” ; with further necessary formal 
statements to support process. Thereupon a 
warrant was issued to arrest the ship, and she was 
held to bail, and the necessary bail bond having 
been entered into, the ship was released. It  is 
presumed that an appearance must have been 
entered on behalf of the owner of the ship, at or 
before the time when the bail bond was given ; 
but the actual form of the appearance is not upon 
the record, and their Lordships have no information 
whether it was an absolute appearance or an 
appearance under protest. The rules in the 
Admiralty Jurisdiction of the Supreme Court 
of New South Wales make no specific provision 
for an appearance under protest. But by 
rule 155: “ In  all cases not provided for by 
these rules the practice of the court in its 
common law jurisdiction shall be followed, or in 
cases therein unprovided for the practice of the 
Admiralty Division of the High Court of Justice 
of England shall be followed.” And the usual 
mode of raising an objection to the jurisdiction in 
Admiralty cases is by appearing under protest.

However this may be, on the 17th June a 
summons was taken out on behalf of the owner 
of the ship to set aside the writ and all proceedings 
thereupon, on the ground that the claims of the 
various plaintiffs in respect of which the writ had 

' been issued were separate and distinct claims, and
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could not legally be joined together in one action. 
In support of this application, an affidavit was filed 
sworn by one Frank Linton. The terms of this 
affidavit will be discussed later. The application 
was heard by Owen, J. in chambers on two occasions. 
On the second occasion, a further point was taken 
°n behalf of the shipowner to the effect that no 
such action would lie in Admiralty even if brought 
by each plaintiff separately, or, alternatively, that 
sOme of the claims were outside the jurisdiction. 
The judge allowed this further point to be raised, 
and then had the whole matter stated in the form 
°i a special case for decision by the full court. The 
questions submitted for the opinion of the court 
Were two: “ (1) Has the Supreme Court of New 
South Wales in its Admiralty jurisdiction under the 
circumstances set out herein any jurisdiction to 
hear and determine this action ? (2) Are the
Plaintiffs properly joined in this action ? ”

After argument the full court ordered: “ That 
the said questions of law should be answered as 
follows : (1) ‘ The Supreme Court of New South 
Wales in its Admiralty jurisdiction has jurisdiction 
to hear and determine this action, but it is necessary 
111 order to succeed there that each plaintiff should 
Prove that the goods in respect of which he claims 
Were shipped on board the M arlborough H il l .
(2) Yes.”

It  is from this decision that the ship owner has 
aPpealed to the King in Council.

An extract from the bill of lading was annexed 
to the special case, but their Lordships have had 
the full document submitted to them.

Admiralty jurisdiction is conferred upon the 
Supreme Court of New South Wales by the Colonial 
Courts of Admiralty Act of 1890, which in substance 
Provides that the jurisdiction of a Colonial Court 
°I Admiralty shall be over the like places, persons, 
matters and things as the Admiralty jurisdiction 
of the High Court in England, and that the Colonial 

o’ui't, may exercise such jurisdiction in the manner, 
and to as full an extent as the High Court in 
England. The Admiralty jurisdiction of the High 
f ourt in England, with a consequent right to try 
actions in this class either in  rem  or in  personam. 
arises from sect. 6 of the Admiralty Court Act 1861, 
whereby it is provided that: “ The High Court of 
Admiralty shall have jurisdiction over any claim 
by the owner or consignee or assignee of any bill 
pf lading of any goods carried into any port in 
England or Wales, in any ship for damage done 
0 the goods or any part thereof by the negligence 

?r misconduct of, or for any breach of duty or 
reach of contract on the part of the owner, master 

?r erew of the ship, ufaless it is shown to the satis
faction of the court, that at the time of the institu
te i of the cause any owner or part owner of the 

ship is domiciled in England or Wales. • - • ’
%  a provision of the Colonial Courts of 

Admiralty Act, the words “ domiciled in England 
?r Wales ” must mean in this case “ domiciled 
m New South Wales,” which the owner of this 
sbip was not.
. The first point taken on behalf of the appellant

that this purports to be a claim by the assignee 
o£ a bill of lading, and that the shipping instrument 
°n which reliance is placed is not a bill of lading ;

bbis point requires some careful consideration. 
. be document is not in the old form of a bill of 
lading. The old form starts with a statement or 
acknowledgment that the goods have been shipped, 

runs “ shipped on board,” &c. But this docu

ment runs “ received in apparent good order and 
condition from . . . for shipment.” The old
form is precise that the goods have been shipped 
on board the particular vessel, though the conditions 
of the bill of lading may proceed afterwards to 
permit of transhipment. This document runs to 
the effect that the goods have been received for ship
ment by tne sailing vessel called the M arlborough  
H il l ,  or by some other vessel owned or operated 
by the Commonwealth and Dominion Line Limited, 
Cunard Line, Australasian Service ; and the first 
term which is expressed to be mutually agreed 
is to the effect that the ship owner may substitute 
or tranship the whole or any portion of the goods 
by any other prior or subsequent vessel at the 
original port o i shipment, or at any other place. 
The contract, therefore, is not one by which the 
shipment on the particular vessel proceeded against 
is admitted, nor one whereby the shipowner or his 
agent or the master contracts to carry and deliver 
by that ship. I t  is one whereby the agents for the 
master put their signature to the contract, admit 
the receipt for shipment and contract to carry and 
deliver, primarily by the named ship, M arlborough  
H il l ,  but with power to substitute any other vessel 
owned and operated by the specified line, or possibly 
under the first condition by any other ship whatso
ever. But the contract does contain the further 
obligation that, subject to the excepted conditions 
and perils, either the named ship or the substituted 
ship shall duly and safely carry and deliver.

I t  is a matter of commercial notoriety, and their 
Lordships have been furnished with several instances 
of it, that shipping instruments which are called 
bills of lading, and known in the commercial world 
as such, are sometines framed in the alternative 
form “ received for shipment ” instead of “ shipped 
on board,” and further with the alternative con
tract to carry or procure some other vessel (possibly 
with some limitations as to the choice of the other 
vessel) to carry, instead of the original ship. I t  is 
contended, however, that such shipping instruments, 
whatever they may be called in commerce or by 
men of business, are nevertheless not bills of lading 
within the Bills of Lading Act of 1855, and it is said, 
therefore, not bills of lading within the meaning 
of the Admiralty Court Act 1861.

Their Lordships are not disposed to take so narrow 
a view of a commercial document. To take the 
first objection first. There can be no difference 
in principle between the owner, master or agent 
acknowledging that he has received the goods on 
his wharf, or allotted portion of quay, or his store
house awaiting shipment, and his acknowledging 
that the goods have been actually put over the 
ship’s rail. The two forms of a bill of lading may 
well stand, as their Lordships understand that they 
stand, together. The older is still in the more 
appropriate language for whole cargoes delivered 
and taken on board in bulk; whereas received 
for shipment ” is the proper phrase for the practical 
business-like way of treating parcels of cargo to 
be placed on a general ship which will be lying 
alongside the wharf taking in cargo for several 
days, and whose proper stowage will require that 
certain bulkier or heavier parcels shall be placed 
on board first, while others, though they have 
arrived earlier, wait for the convenient place and 
time of stowage.

Then as regards the obligation to carry either by 
the named ship or by some other vessel; it is a 
contract which both parties may well find it con
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venient to enter into and accept. The liberty to 
tranship is ancient and well-established, and does 
not derogate from the nature of a bill of lading; 
and if the contract begin when the goods are received 
on the wharf, substitution does not diner :n 
principle from transhipment.

If  this document is a bill of lading, it is a negoti
able instrument. Money can be advanced upon it, 
and business can be done in the way in which 
maritime commerce has been carried on for at least 
half a century, throughout the civilised world. 
Both parties have agreed to call this a bill of lading; 
both, by its terms have entered into obligations 
and acquired rights such as are proper to a bill c: 
lading. All the other incidents in its very detailed 
language are such as are proper to such a document. 
The goods are marked and numbered as stated in the 
margin, and are to be delivered to the order of the 
shipper or his assignees, on payment of freight and 
charges. There are the usual, now in modern times 
very detailed, provisions and excepted perils. 
There are provisions for the payment of general 
average ; that the shipper is to be uable to the ship 
owner for damage owing to his having shipped 
dangerous goods ; and that he shall pay all expenses 
for reconditioning and gathering of loose cargo. 
The ship owner is to have a hen on the goods, not 
only for freight, but for fines, damages, costs and 
expenses which may be incurred by any defect in 
insufficient marking or description of contents. 
I t  is called a bill of lading many times in the course 
of the fifteen provisions, and particularly in the 
last, where it is provided that the shipment, being 
from New York, shall be subject to all the pro
visions of certain statutes of the United States, and 
specially to the well-known Harter Act. The list 
closes as follows : “ In  accepting this bill of lading, 
the shipper, owner and consignee of the goods, and 
holder of the bill of lading, agrees to be bound by all 
its stipulations, exceptions and conditions, whether 
written, stamped or printed, as fully as if they were 
all signed by the shipper, owner, consignee or holder, 
any local customs or privileges to the contrary not
withstanding. If  required by the shipowner, one 
signed bill of lading, duly endorsed, must be 
surrendered on delivery of the goods.” And then the 
document ends in the time-honoured form. In  
Witness whereof the Master or agent of said vessel 
has signed three bills of lading, all of this tenor and 
date, of which if one is accomplished, the others 
shall be void.”

No doubt it appears from the margin that it is the 
form in use by the Commonwealth and Dominion 
Line Limited, Cunard Line, Australasian Service, 
trading from New York to Australia and New 
Zealand, with Funch, Edye and Co. Incorporated, 
as the American agents ; and it may be said that it 
is not signed by the master, but by that firm as 
agents for the master. I t  is, however, well known 
that in general ships the master does not usually 
sign. The bills of lading are signed in the agents’ 
office by the agents. I t  should perhaps be add.ed 
that it is evidently contemplated by the document 
that the shipper will assign his rights ard that the 
assignee or holder of the bill of lading will present 
the document at the port of delivery, and that his 
receipt and not that of the shipper, will be the 
discharge to the ship owner.

Their Lordships conclude that it is a bill of lading 
within the meaning of the Admiralty Court Act 1861.

I t  is next contended on behalf of the appellant, 
that at any rate no writ in  rent could be issued

against the ship M arlborough H i l l ,  in respect of any 
goods, except those which were actually shipped on 
board, which is no. doubt the view which the 
Supreme Court has taken, as is shown by answer 
No. 1—an answer from which there is no cross
appeal—and that this being so there is no averment, 
and, at any rate, no proof that any of the goods 
in question were shipped on board this particular 
vessel. The language of the endorsement of the 
writ has already been given, and both it and the 
affidavits to lead the warrant are not precise and 
positive that any goods were actually shipped on 
board the Marlborough H il l .

As regards the affidavits, their Lordships have not 
to consider whether they were sufficient in form to 
support a warrant for arrest, or whether upon such 
affidavits the proper officer ought to have allowed 
the warrant to go. The summons was not a 
summons to set aside the warrant or to release the 
ship without bail, but to set aside the writ and all 
further proceedings. Nor was the summons 
originally taken out on this ground.

Turning to the endorsement on the writ and 
accepting for this purpose the position that there 
would be no right in  ram, except in respect of goods 
actually shipped on board the particular ship, the 
endorsement is no doubt open to some objection 
for uncertainty. But it is not usual to take the 
extreme course of setting aside a writ for a defect 
in the endorsement, unless indeed it appears that 
there is substance behind the objection. And if the 
several documents which were before the full court 
are closely scrutinised, it would appear that the fact 
that some at least of the goods were shipped was not 
brought into controversy. The judge’s notes on the 
argument before him in chambers were made an 
exhibit to the special case, and it should be observed 
that when application was made for leave to take 
the second point, the way in which it was brought 
before the judge was that the counsel for the 
defendant, using the language of the note, “ wished 
to object that no such action would lie in Admiralty 
even if brought by each plaintiff separately, or ” 
land this is to be noted) “ some of the claims are 
outside the jurisdiction of the court.”

Mr. Linton’s affidavit states that he is informed by 
the master, and believes, that separate and distinct 
bills of lading or shipping receipts were issued for the 
several goods of the several plaintiffs. This is 
correct. He proceeds to state that all the goods in 
respect of which the plaintiffs are claiming were 
received for shipment under the terms of these bills 
of lading or shipping receipts, which appears to be 
an admission that at any rate all the goods were 
received for shipment. He does not proceed to 
say that any of them, still less that some of them, 
were not shipped on board the M arlborough H il l .  
In  the reasons for the judgment of the full court, it 
appears that the first objection was that none of the 
goods had been carried into the port of Sydney; a 
verbal objection to the terms of the statute, which 
was got over by Dr. Lushington in very early days 
in the case of the D anzig  (9 L. T. Rep. 236; Br. & 
Lush. 102; 32 L. J. 164, Adm.), a decision which has 
not since been questioned and which counsel for the 
appellants did not question now. The second 
objection was that there was no evidence that the 
goods were in fact ever shipped on board the 
M arlborough H il l .  On this the full court observed 
that “ in our opinion that objection to the jurisdic
tion fails, and cannot be given effect to at the present 
stage,” and again, “ the plaintiffs do not admit
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that their goods were not so shipped. At the most 
their affidavit states that they are uncertain whether 
they would be able at the trial to prove that fact— 
a fact which is, as we think, essential to their 
success.”

In  their Lordships’ opinion the full court dealt 
with this point in the proper manner. This was 
not the kind of objection which would warrant 
a summary dismissal of the action at this early 
stage, and by this form of procedure, an unusual 
°ne, especially if there was no appearance under 
Protest. When the action proceeds, the state
ment of claim must make the proper averments, 
and at the trial they must be proved, or the plain
tiffs will fail. The defendants have the advantage 
that they have an expression of opinion by the 
full court, and possibly it should be considered as 
a decision of the full court, from which there has 
teen no appeal, that the case will fail except as 
■to goods actually shipped on board the M arlborough  
B il l .  Jn other words, the opinion or decision of the 
lull court is that the contract in a bill of lading 
whatever obligation it imposes upon the ship 
owner in an action in  personam, cannot be con
sidered as giving a right in  rem  except for such 
Roods as were actually shipped on board the res. 
Trom the course this case has taken, this point 
does not come before their Lordships for decision, 
and therefore they do not decide upon i t ; but they 
desire it to be understood that they have formed 
uo opinion contrary to the view taken by the 
fuU court. It  is enough to say that for the reasons 
given by the full court, their Lordships think that 
*1 Was right to allow the action to proceed, unless 
the second objection, which they are about to deal 
"dth, is fatal to it.

The second objection is that each plaintiff ought 
to have sued separately. On this point authorities 
Upon the construction of the rules of the Supreme 
Oourt of Judicature in England were cited. Their 
Lordships, on the whole, think that these are not 
applicable. The matter is covered, so far as the 
court in question is concerned, either by rule 29 : 

Any number of persons having interests of the 
same nature arising out of the same matter mav be 
Joined in the same action whether as plaintiffs or 
as defendants,” or by rule 155, already quoted. 
It  might no doubt be that with regard to the new 
subjects of jurisdiction conferred upon the High 
Lourt of Admiralty by the Act of 1861, a different 
Practice should prevail. But, at any rate, with 
! Rgard to the subjects of the older Admiralty 
Jurisdiction such an objection as that now raised 
¡'’as unheard of. In an action for collision claims 
uy ship owner, and if the ship were lost, by cargo 
owner, by master and crew, who had lost their 
clothes and effects, by representatives of seamen 
drowned claiming for goods and effects of the 
deceased, were always joined in one action. In  
eases of salvage the owners, master and crew of 
ue salving vessel were always joined. In  cases 

m wages, all the seamen joined in one action, 
hough some of them were taken on board at the 

commencement of the voyage and stayed to the 
®dd, while others may have been shipped or 
discharged at intermediate ports. If  separate 
rations had been started, the court would have 
t once consolidated them, and probably punished 
ose who had brought separate actions by making 

¡¡em pay the costs up to consolidation. More 
an this, if two or more vessels were engaged in 

a‘Vage, even though at different periods, and of

a different nature, it was not unusual to join them 
in one aotion. In  the case cited in argument in 
the court below, the M arechal Suchet (11 Asp. 
Mar. Law Cas. 553 ; 74 L. T. Rep. 789; (1896)
P. 233), the propriety of this course was expressly 
confirmed, and the argument from the general 
rules of the Supreme Court of Judicature was 
put aside.

The procedure in  rem  has some different incidents 
from those appropriate to an ordinary action in te r 
partes, and their Lordships think it open to them 
to consider the general question of convenience 
in such actions, treating them as being of a special 
nature.

If  each of these twenty or more parties had been 
obliged to issue a separate writ, and to apply, as 
would be the consequence for separate warrants, 
several of them for sums under £10, the costs 
would be enormous ; and it is for the interest of 
shipowners that joinder of plaintiffs in such cases 
should be encouraged.

Admiralty jurisdiction originated in the civil law, 
and never lost all touch and connection with it. 
Its procedure was malleable and adaptable. The 
ordinary procedure in such a case as the present 
would be that if the plaintiffs obtained a primary 
judgment their several claims would be referred 
to the registrar who would deal with each separately, 
and on his report the court would deal with the 
costs. Their Lordships, while thinking it unneces
sary that they should give an express construction 
of the words in rule 29, are not disposed to inter
fere with the decision of the Supreme Court., on 
what they regard as a question of procedure.

Upon the whole their Lordships will humbly 
advise His Majesty that this appeal fails, and should 
be dismissed with costs.

Solicitors for the appellants, W illia m  A . C rum p  
and Son.

Solicitors for the respondents, Snow, Fox, H ig g in -  
son, and Thompson.

Nov. 1 and Dec. 16, 1920.
( P r e s e n t : T h e  R ig h t  H o n s .  L o r d s  S u m n e r , 

P a b m o o e , a n d  W r e n b u r y , a n d  S i r  A r t h u r  
C h a n n e l l .)

T h e  B e r n is s e  a n d  T h e  E l v e . (a)
ON APPEAL FROM THR ADMIRALTY DIVISION (IN 

PRIZE), ENGLAND.
Prize Court— Damages against the Crown— Right 

o f search— M isconstruction o f Orders in  Council 
by naval officers— D ivers ion  o f ships in  danger 
area— Order in  C ouncil o f the With Feb. 1917.

Tw o Dutch vessels trad ing  between French colonial 
te rr ito ry  and H o lland  were stopped by a B r it is h  
cruiser ju s t  outside the area declared by Germany 
to be a prohibited area in  which any neutra l vessel 
would be liab le to be sunk by German submarines. 
The vessels had a ll the requisite documents o f  
clearance fro m  the French port, inc lud ing  an  
“ acquit a  caution  ” — a document p e rm itting  the 
export o f the cargo— but had no t got the “ green 
clearances ”  which were given to vessels that had 
called a t a B r it is h  port. The naval officer ordered 
that the vessels should proceed to K irk w a ll to be 
searched, and they were being taken there when they 
were torpedoed by a German submarine.

( a )  R epo rted  b y  W . E . R e id , E sq., B arris te r-a t-Law .
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I n  a su it fo r  damages by the owners the P rize  Court 
held that as there was no ground fo r  detaining the 
vessels or reasonable ground fo r  th in k in g  that they 
m ight prove subject to detention the Crown was 
liable.

Held, d ism issing the appeal, that the Order in  Council 
o f the 16th Feb. 1917 d id  not require a vessel 
which had started fro m  a B r it is h  or A llie d  port 
to call at a B r it is h  po rt fo r  a clearance certificate. 
I n  the absence o f anyth ing connected w ith  the ship  
or cargo which could give rise to suspicion that 
they m ight be liable to condemnation, the captors, 
whose action in  th is  case was prompted by doubts 
as to the meaning o f the Order in  Council, not as 
to the character o f the ship or her cargo, were liable 
in  damages and costs.

Judgments o f Lo rd  Stowel1 in  The Oostzee (1855, 
9 M oo. P . C. 150) and in  The Luna (1815, 
2 Dods. 48) considered.

A p p e a l  from a judgment of the President (Lord 
Stemdale) of the Prize Court (England) reported 
14 Asp. Mar. Law Cas. 525 ; 122 L. T. Rep. 286 ;
(1920) P. 1).

The steamships Bernisse and Elve  were owned 
by a Dutch firm, respondents to the appeal, who 
chartered them to a Dutch company (also respon
dents) for the carriage of cargoes of ground nuts 
from Rufisque, a port in the French colony of 
Senegal, to Rotterdam. The trade , was carried 
on by the charterers with the consent of the 
French Government subject to certain safeguards 
as to the ultimate destination of the cargoes, each 
of which was accompanied by a document called 
an “ acquit a caution,” issued by the French 
port authorities. The ships were stopped on the 
20th May 1917 in the course of the voyage by
H.M.S. P a tia , an auxiliary cruiser. The naval 
officer was shown the French document above 
mentioned, but finding that neither ship had 
a “ green clearance ” such as was issued to 
ships after examination at a British or 
Allied port under the Order of Council of the 
16th Feb. 1917 (known as the second reprisal 
Order) he ordered them to proceed to Kirkwall. 
This involved taking a course more dangerous to 
attacks from German submarines than they other
wise would have done. While proceeding to 
Kirkwall they were attacked by a German sub
marine, with the result that the Elve was sunk 
and the Bernisse badly damaged. The latter ship 
was towed into Kirkwall, but was afterwards 
repaired and allowed to proceed to Rotterdam.

Actions which were brought by the respondents, 
the owners of the ships and the owners of the 
cargoes, against the Procurator-General were con
solidated, and the President gave judgment in the 
case of the Elve for restitution in value, and in 
the case of the Bernisse for the payment of damages.

The Procurator appealed.
Sir Gordon Hewart (A.-G.) and Bruce Thomas for 

the appellant.
Sir E rie  R ichards, K.C. and Bisschop for the 

respondents.
The considered opinion of their Lordships was 

delivered by
Sir A r t h u r  Ch a n n e l l .—This is an appeal by 

the Procurator-General from a decree of Lord 
Stemdale dated the 25th July 1919 in a consolidated 
action brought by the respondents, the owners of 
the steamship Elve and of the steamship Bernisse

and of their cargoes, whereby the learned President 
decreed on the claim in respect of the steamship 
Elve restitution in value, and gave damages in 
respect of the steamship Bernisse, which had 
already been released but in a damaged condition.

The steamships were owned by P. A. Van Es and 
Co., a Dutch firm at Rotterdam, and were chartered 
to a Dutch company in business at Delft for the 
carriage of cargoes of ground nuts from the Port 
of Rufisque, in the French colony of Senegal, 
to Rotterdam. The Dutch company had factories 
at various places in Holland, where tne ground 
nuts were dealt with and oil was extracted from 
them. This importation had commenced before 
the war. It  was for a time stopped on the out
break of war, but the object of it having been 
explained to and looked into by the French Govern
ment, it was permitted to proceed under agreed 
conditions and guarantees. Each consignment of 
ground nuts was to be accompanied by a document 
called an “ acquit a caution,” issued by the French 
colonial authorities at the port of loading and which 
was to be deposited on arrival in Holland with a 
representative of the French customs authorities 
at the port of discharge whose duty it was to take 
precautions to secure that the ground nuts were 
used at the factories and that the products did 
not go to an enemy destination.

On the 20th May 1917 the two steamships 
sailing in company with cargoes of ground nuts 
in bulk were proceeding on the voyage from 
Rufisque to Rotterdam by the route then con
sidered the safest, round the north of Scotland, 
and on that day they were stopped by H.M.S. 
P atia , an auxiliary cruiser, at a point situate in 
latitude 62° 4' N., and longitude 15° 10' W. 
This spot is in the North Atlantic, approximately 
west of the Orkneys, and is outside the zone 
within which the Germans had announced their 
intention of sinking all neutral vessels. At the 
time the vessels were so stopped the Order in 
Council of the 16th Feb. 1917 was in force, and 
was being acted on by H.M. cruisers, and as it is 
necessary on this appeal to consider the words of 
that order, it is well to set out the operative 
part:

1. A vessel which is encountered at sea on her way 
to or from a port in any neutral country affording 
mean 3 of access to the enemy territory without calling 
at a port in British or Allied territory shall, until the 
contrary is established, be deemed to be carrying 
goods with an enemy destination, or of enemy origin, 
and shall be brought in for examination, and, if 
necessary, for adjudication before the Prize Court.

2. Any vessel carrying goods with an enemy destina
tion, or of enemy origin, shall be liable to capture 
and condemnation in respect of the carriage of such 
goods; provided that, in the case of any vessel which 
calls at an appointed British or Allied port for the 
examination of her cargo, no sentence of condemnation 
shall be pronounced in respect only of the carriage 
of goods of enemy origin or destination, and no such 
presumption as is laid down in art. 1 shall arise.

3. Goods which are found on the examination 
of any vessel to be goods of enemy origin or of enemy 
destination shall be liable to condemnation.

4. Aothing in this order shall be deemed to affect 
the liability of any vessel or goods to capture or 
condemnation independently of this order.

It  had become the practice to give to any vessel 
which started from a British port on a voyage to 
a port affording access to enemy territory or which 

I when on such a voyage wherever commenced had,
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ln order to comply with the Order in Council, 
called at a British port for the examination of her 
®argo, a clearance on a green card, which became 
known as a green clearance. When the two 
steamers were stopped, they were boarded by an 
officer from H.M.S. P atia , who made the usual 
inquiries, and was told the port from which the 
vessels had come, and that to which they were 
pound, and was shown her French documents, 
mcluding the “ acquit a caution.” The officer 
asked if they had a “ green clearance.” and was, 
of course, told that they had not. He ascertained 
that the cargo was in bulk, and in his evidence 
at the trial he gave a decided opinion that 
it would have been impossible to examine the 
ships at sea in order to find out whether 
there was anything hidden under the cargo. He 
stated, however, that if there had been a green 
clearance, or in other words, if the cargoes had been 
examined at a British port, he would have been 
satisfied. Being in doubt what to do, he reported 
the facts by signal to the captain of the P a tia , and 
the captain, being also puzzled, reported them by 
tireless to the admiral in command of the cruiser 
squadron, who directed that the vessels should be 
®ent to Kirkwall. They were accordingly ordered 
t° go there, and an officer and three men were put 
°R each steamer to see that they went. The 
captains remonstrated on the ground that they 
"'Quid have to go through the danger zone, but they 
jvere told that it did not make much difference, as 
™cre were German submarines about outside the 
zone as well as within it, and that they sank vessels 
" uerever they met them, so that ships were nearly 
as likely to be torpedoed outside the zone as in. 
Hu this point the learned President, although he did 
R°t think it material, found that there was greater 
danger on the route the ships were directed to go 
Ran on that which they had intended to take, and 
Reir Lordships would be not inclined, and indeed 

Rave not been asked to differ from the learned 
“resident on this point. The vessels did when 
"'ithin the zone encounter a German submarine, 
" Rich fired on them without previous warning, and 
®ank the Elve, by one torpedo, and seriously damaged 
Re Bernisse with another. Fortunately a British 

cruiser appeared, which took on board the crews of 
Re vessels, who had taken to their boats, and towed 
Re Bernisse in her damaged condition into Kirkwall.
I Re Bernisse was temporarily repaired, and ulti
mately was allowed to proceed on her voyage to 
Rotterdam, and it is in evidence that her cargo was 
Rever examined, although in the course of the
epairs it probably became evident that there was 
0 contraband on board. On these facts the 
earned President has held that there was no ground 
R fact for detaining the vessels and sending them 
into Kirkwall, and further that there was no such 
easonable ground for thinking that there was as to 
efieve the Crown from paying the damages arising 
i°m sending them in, and it is on the latter point

Rt the appeal has been brought, 
tli i8 necessary first to consider the construction of 
g Order in Council. It  has been held by this 
t ' r i ^  the Order is binding on neutrals
K he Stigstad, 13 Asp. Mar. Law Cas. 388; HO L. T. 
rfP- 106 ; (1919) A. C. 270 ; see also The Leonora,
I I oi P‘ Mar. Law Cas. 500; 121 L. T. Rep. 527 ; 
 ̂ 19) A. C. 974) and the Order expressly directs that 
êssels which come within the first clause shall be 

l 0uA t in for examination. The Order is not very
Ppily worded, but these vessels having started 

V ol. X V , N. 8.

from an Allied port do not come within the Order at 
all, unless the words “ without calling at ” imposed 
on a vessel the obligation for a subsequent call even 
although her cargo has been duly examined and 
passed at the British or the Allied port from which 
she started. This is an impossible construction. 
Having regard to the fact that the object of requiring 
a call is to ensure that there shall be an oppor
tunity of examining the cargo, it seems clear 
that “ calling at ” must include “ having been at ” 
a British or Allied port when the port was the 
original port of departure on the voyage ; and as 
regards the want of a green clearance, that would 
only be given at a British port, and it really is 
quite clear that throughout the order an Allied 
port is put on the same footing as a British port. 
The President so held, and their Lordships agree 
with him.

As there was in this case no ground whatever 
proved on which either ships or cargo could have 
been condemned as prize, any more than any 
ground for detaining them under the Order in 
Council, the question remaining is merely that of 
reasonable ground for the action taken. To show 
such ground the Crown rely on two points. First 
theyisay that the detention was a legitimate exercise 
of the right of search. In  this war it has been agreed 
that search at sea has been practically impossible, 
and sending in to port for search has been almost 
universal. In  this case further there was evidence 
that the search at sea for contraband hidden under 
the ground nuts would have been impossible. The 
President, however, has disposed of this point by 
saying that even if the officers might have suspected 
that something contraband was hidden under the 
ground nuts, in fact they did not do so and have never 
said that they did. They really only sent the vessels 
in because there was no green clearance. This 
seems a sufficient answer, and it is unnecessary to go 
further, but counsel for the respondents do further 
argue that even fora search reasonable ground of 
suspicion must be shown, and that where everything 
is in order on the papers, and there is no circumstance 
suggesting hidden contraband, even a search on the 
spot would be unjustifiable. In  strictness this is of 
course correct, but so little suspicion is required to 
justify a search that their Lordships are not pre
pared to say that if a boarding officer were to state 
that finding a cargo to be in bulk he thought 
something might be hidden under it, and there
fore directed a search, his conduct would be so 
unreasonable as to subject the Crown to a liability 
for damages. That case must be considered if it 
should arise. Here it does not appear to arise.

The second point on which the Crown rely is 
really the only one which gives rise to any ‘difficulty. 
It  is that there was a bond fide  doubt on the part of 
the officers who gave the order for detention as to 
the true construction of the Order in Council. The 
question as to what is sufficient to relieve a 
captor from paying damages in respect of a capture 
which is afterwards decided to be in fact wrongful 
was very fully considered in the case of The Oostzee 
(1855, 9 Moo. P.C. 150). It  was there held that to 
exempt captors from costs and damages there must 
be some circumstances connected with the ship or 
cargo affording reasonable ground for belief that the 
ship or cargo might prove a lawful prize. That 
case arose during the Crimean War, and the 
cases down to that date were fully dealt with. The 
only case which at all supports the contention 
put forward by the Crown in the present case is

Z
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The L u n a  (1810, Edw. 190). There a neutral 
vessel proceeding to St. Sebastian, in Spain, which 
had at the time been for two years in the occupation 
of the French, was seized for alleged breach of 
blockade by British captors who were in bond fide  
doubt whether or not an Order in Council of the 
26th April 1809, declaring a blockade of “ ports and 
places under the government of France ” extended 
to San Sebastian so temporarily in French occupa
tion. Sir William Scott held that it did not so 
extend, and decreed simple restitution, and he not 
only refused the claimants costs and damages, but 
gave the captors their expenses. In  giving judg
ment he said : “ It  is impossible for the Court to 
throw out of its consideration that when these 
Orders in Council are issued it is the duty of the 
officers of His Majesty’s Navy to carry them into 
effect, and although they may be of a nature to 
require a great deal of attentive consideration, 
gentlemen of the Navy are called upon to act with 
promptitude and to construe them as well as they 
can under the circumstances of cases suddenly 
arising. With every wish, therefore, to make the 
greatest allowance for the difficulties which are at 
present imposed on the commerce of the world, I  
cannot in this instance refuse the captors their 
expenses, but in no future case arising on the same 
state of circumstances will the Court grant that 
indulgence.”

In  The Actomn (1815, 2 Dods. 48), five years later, 
Sir William Scott, without referring to his former 
decision in The L una , which does not appear to have 
been quoted to him, laid down what seems to be a 
different rule. He says at p. 52 : “ Neither does it 
make any difference whether the party inflicting the 
injury has acted from improper motives or other
wise. If  the captor has been guilty of no wilful 
misconduct, but has acted from error and mistake 
only, the suffering party is still entitled to full com
pensation, provided, as I  have before observed, that 
he has not by any conduct of his own contributed to 
the loss. The destruction of the property by the 
captor may have been a meritorious act towards his 
own Government, but still the person to whom the 
property belongs must not be a sufferer.”

These cases are reviewed at length in The Oostzee 
(sup.), and it is said in the judgment that in The 
L u n a  Lord Stowell must have felt that he was going 
to the very verge of the law. The headnote to the 
report of The Oostzee in Moore’s Report states as 
part of the decision and not as a dictum that an 
honest mistake occasioned by an act of government 
will not relieve captors from liability to compensate 
a neutral; but it should be noted that towards 
the end of the judgment delivered by Lord Kings- 
down he points out that in the case then before the 
Board there was no point of law. In  strictness, 
therefore, what was said as to the insufficiency of a 
mistake in point of law might be considered as 
obiter. Their Lordships, however, consider that the 
judgment in The Oostzee must be looked at as a 
whole, and that it really does decide the point stated 
in the headnote. It  is not necessary to say that in 
order to relieve the captors from paying damages 
the neutral owner must be in some way in default; 
it may be only his misfortune ; but there must be 
something “ connected with the ship or cargo ” in 
order to give rise to the suspicion which will relieve. 
Here the doubt which certainly was honestly enter
tained was not a doubt as to anything so connected, 
but merely a doubt as to the meaning of an Order in 
Council issued by the British Government. If  the

decision in The L u n a  proceeded entirely on the 
ground stated in the judgment as reported, it is 
contrary not only to The Oostzee but to the judgment 
of Lord Stowell himself in The Actceon, and it cannot 
now be followed. It  may well be that in addition to 
the point stated in the judgment in The L u n a  as 
reported, and which is, as Lord Stowell truly said, a 
point which ought not to be left out of considera
tion, there were also in the facts of that case circum
stances connected with the ship which were in Lord 
Stowell’s mind. It  is clear on the face of the report 
that the whole judgment is not reported. Even if 
San Sebastian was not in strictness a blockaded 
port under the Order in Council, nevertheless a ship 
going there was obviously taking goods to the enemy 
who were in actual occupation of it, and on that or 
some other ground, in addition to what appears 
in the judgment, the decision may have been 
justified. It  has, however, been treated as a decision 
that the facts referred to in the judgment as matters 
to be taken into consideration would in themselves 
be sufficient, and so understood it is contrary to at 
least one decision binding on this Board. Their 
Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed v ith costs.

Solicitor for the appellant, Treasury Solicitor.
Solicitors for the respondents, Ince, Colt, Ince, 

and Roscoe.

June  8, 10, 11, 14, 15, and Dec. 17, 1920. 
(Present: Lords S u m n e r  and P a r m o o r , Sir A r t h u r  

C h a n n e l l , and S i r  H e n r y  D u k e .)

T h e  K r o n p r i n s e s s a n  M a r g a r e t a  ; T h e  P a r a n a  ;
AND OTHER SHIPS, (a)

ON APPEAL FROM THE ADMIRALTY DIVISION 

(IN  PRIZE), ENGLAND.

Prize Court—Contraband— Doctrine o f in fection— 
Transfe r o f ownership in transitu.

The law  o f prize contains two settled rules, one which 
refuses to recognise transfers o f the ownership o f 
movables afloat fro m  an enemy transferor to a 
neutra l transferee, when unaccompanied by actual 
delivery o f the goods ; and the other (known as the 
ru le  o f in jec tion ) which condemns as i f  contraband 
any goods which, though not condemnable in  them
selves, belong or are deemed to belong when captured 
to the same owner as other cargo in  the same 
vessel, which cargo itse lf is liab le  to condemnation 
as contraband.

I t  is  s tr ic tly  w ith  owners that these rules deal.
The ru le  o f in fection does not rest on the personal 

c id p a b ility  or com plic ity  o f the owner o j the goods. 
“ In fec tion  ” is  not a  qua lity  o f the goods them
selves, but is  an incident o f the owner's position  
when the seizure is  made and the u n ito rs  righ t 
arises.

The ru le  as to in fec tion  has not been abrogated by 
the Declaration o f P aris.

The Declaration o f London Order in  C ouncil (No. 2) 
dated Oct. 29, 1914, was revoked by the Declaration  
o f London Order in  Council dated M arch  30, 191G. 

Co n s o l id a t e d  appeals a ris in g  o u t o f su its  fo r 

co n d e m n a tio n  o f cargoes as p rize .

In  respect of two of the appeals the appellants 
appealed from a judgment of Sir Samuel Evans, P- 
dated the 19th March 1917 and reported 14 Asp- 
Mar. Law Cas. 31, 301; 116 L. T. Rep. 508,

(a ) R e p o r te d  b y  W . E . R e id , E s q .,  B a r r is te r -a t - L a W -



MARITIME LAW CASES. 171

T h b  K r o n p r in s e s s a n  M a r g a r e t a  ; T h e  P a r a n a  ; a n d  o t h e r  S h ip s . [ P r i v . Co.Pr iv . Co.]

(1917) P. 114. In  the case of the Parana  the 
appeal was from a similar decision pronounced 
V  Lord Sterndale while president of the court 
on the 29th May 1919 and reported (1919) P. 249. 
Ine other cases are unreported.

The question on which each appeal turned was 
the validity of the doctrine of “ infection,” par
ticularly where there had been, according to muni
cipal law, a change of ownership after shipment. 
The grounds for the decisions below will be found 
Set out in the two reported decisions above referred 
to.

Sir } / .  E r ie  Richards, K.C., R. A . W right, K.C., 
Bulloch, and Sir Robert Aske for the appellants.

Sir Gordon Hewart (A.-G.), Sir Ernest Pollock 
(S.-G.), Stuart Bevan, K.C., W ylie, Clement Davies, 
ari(l Hubert H u l l for the Crown.

The following cases were referred to :
The Danckebaar A fr ica a n , 1 C. Rob. 107 ;
The Vrow  M argaretha, 1 C. Rob. 336 ; 1 Eng. 

P. C. 149 ;
The Staadt Emblen, 1 C. Rob. 26; 1 Eng. 

P. C. 37 ;
The U nited States, 13 Asp. Mar. Law Cas. 568;

116 L. T. Rep. 19; (1917) P. 30;
The Peterhoff, 1866, 5 Wall. 28 ;
The H s ip in g , 2 Russ. & Jap. P. C. 140 ;
The Pehping, 2 Russ. & Jap. P. C. 164 ;
The B aw try , 2 Russ. & Jap. P. C. 270 ;
The L y d ia , 2.Russ. & Jap. P. C. 367 ;
The A lw in a , 13 Asp. Mar. Law Cas. 311 ; 114 

L. T. Rep. 707 ; (1916) P. 131 ;
The Odessa, 13 Asp. Mar. Law Cas. 27 ; 114 

L. T. Rep. 10 ; (1916) A. C. 145 ;
The Daksa, 13 Asp. Mar. Law Cas. 591 ; 116 

L. T. Rep. 364 ; (1917) A. C. 386 ;
The Ham born, 14 Asp. Mar. Law Cas. 204, 

461 ; 121 L. T. Rep. 463 ; (1919) A. C. 993 ;
The P arch im , 14 Asp. Mar. Law Cas. 196;

117 L. T. Rep. 738 ; (1918) A. C. 157.
The considered opinion of their Lordships was 

delivered by
Lord Su m n e r .—These appeals are brought to 

test the validity of the doctrine of “ infection ” 
a]l(I  its applicability to the conditions and forms 
I overseas commerce at the present time, and their 
. 'ordships think it right to deal with them accord- 
ln&iy> although, as will appear, they, or at any rate 
s°me of them, might have been disposed of on 
Narrower grounds. They relate to four ships, the 
H i l d in g ,  the Parana, the Rena, and the K ro n p rin -  
Sessan M argareta, and to five voyages, there being

°f the ship last named.
.. Toe claimants are neutrals, who acquired the 
«ties on which they rely in the ordinary way of 
rade. The goods condemned were coffee and hog 

Product > which are in themselves conditional 
contraband, and they were carried in neutral 
ottoms under the protection of neutral flags and 
ere shipped from and deliverable at ports in 

I Ctttral countries. None of them was shown to 
lave had an ulterior enemy destination, nor was 
® sbown that any of the claimants themselves 

,,cre privy to the ulterior destination of any of 
e cargo carried in the same vessels, but in each 

case there was other cargo, which was in itself 
u^chtional contraband and was found to have an 
th ]Ti°r enemy destination, and it is by this 
j at the goods in question have been held to be

The case of the H ild in g  is mainly one of fact, 
and will be stated later. In  the case of the Parana, 
neutral shippers, acting through agents, shipped 
sundry parcels of coffee belonging to them, of which 
one had an ulterior enemy destination, as the 
president found and as the appellants now accept, 
and others were consigned to the appellants, 
Messrs. Lundgren and Rollven, in pursuance of 
contracts of sale and purchase made before the 
date of the bills of lading. The terms of the sale 
were c. and f. Stockholm, reimbursement by con
firmed sight credit on a Swedish bank. The draft 
in respect of one shipment, that made at Santos, 
was met by the bank in Sweden before seizure ; 
the draft drawn in respect of the other shipment, 
that made at Rio, was met after seizure. Both 
dates were long after the ship sailed from Santos 
and Rio respectively.

In  the case of the Rena, Diebold and Co., a 
German firm trading in Brazil, had shipped sundry 
parcels of coffee, of which one, nominally con
signed to Swedish consignees, but claimed on 
behalf of a Dutch firm, the Commanditaire Ven- 
nootsehap Heybroek and Co., as purchasers, was 
held by the President to have belonged to Diebold 
and Co. at the time of the seizure and to have had 
an ulterior enemy destination at that time given 
by Heybroek and Co., and was accordingly con
demned. The present appellants, while not admit
ting these facts, to which indeed they appear not 
to have been privy, were not in a position to con
test the President’s findings and condemnation. 
This may have been their misfortune, but it 
cannot affect the case. They are a firm of Mattsson 
Peterzens and Co., consignees named in the bill 
of lading of another portion of the coffee pursuant 
to a contract of purchase and sale dated before the 
shipment, the terms of which were cost and freight 
Gothenburg, payment at sight on a Swedish bank, 
who confirmed the credit by telegram to Santos. 
The Swedish bank met this draft before the seizure 
but after the ship had sailed. This parcel of coffee 
was not shown to have had any ulterior enemy 
destination; on the contrary, it was admitted to 
have been in itself the subject of a legitimate 
transaction.

In  the case of the second voyage of the K ron -  
prinsessan M argareta, the claimants and appellants 
are Messrs. Bergman and Bergstrand. Coffee was 
shipped by Diebold and Cq., under a bill of lading 
dated the 8th May 1916, consigned to Messrs 
Dahlen and Wahlstedt. This parcel had, in fact, 
an ulterior enemy destination and the President 
condemned it as contraband, but it is contended 
that it was not liable to condemnation, and there
fore not capable of infecting other goods in the 
same ship, as the Order in Council of the 29th Oct. 
1914, respecting immunity from condemnation of 
conditional contraband, consigned to a named 
consignee at a neutral port of discharge, was still 
in force and applied to it. There is, therefore, 
here a question whether this immunity had or 
had not been revoked before the 15th June 1916, 
the date of seizure. The appellants, Messrs. 
Bergman and Bergstrand, bought other parcels 
of coffee from Diebold and Co., under contracts 
effected before shipment, and were the con
signees named in the bill of lading. Their coffee 
was only destined for Sweden. The terms of these 
contracts provided for payment by sight reimburse
ment credit on a Swedish bank, but the draft was 
not met until after the date of the seizure.
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The remaining ease, that of the first voyage of the 
Kronprinsessan M argare la, is rather more compli
cated. There are four claimants and appellants— 
Messrs. Engwall, Berg and Hallgren, Levander 
and Ofverstrom—all neutrals importing for neutral 
consumption only. An enemy firm, Goldtree, 
Liebes and Co., in Brazil, made'shipments of coffee, 
of which, in addition to the parcels claimed as above, 
one was condemned by the President as having 
an ulterior enemy destination and as being the 
property of the shippers at the date of seizure. 
The appellants all bought their parcels under 
contracts made after shipment, except Levander. 
The terms of his contract were f.o.b. Acajutla, 
payment 90 per cent, against bill of lading and 
balance on delivery, but he, like the other appellants, 
did not take up the bill of lading and make any 
payment until after the date of the seizure. In 
all these cases the appellants were innocent and 
ignorant of the enemy destination of the infecting 
parcel.

I t  will be convenient to consider the nature of the 
rules impugned and the reasoning and authority 
on which they rest before dealing with the particular 
circumstances of the cases under appeal, especially 
as the application.of these rules is complicated by 
the fact that the purported transfers of ownership 
have all been effected by transfers of documents 
representing the goods while afloat and by the fact 
that, in so far as the position of enemy transferors 
has to be considered, the appellants further invoke 
the Declaration of Paris.

For about one hundred and fifty years at least 
the law of prize has contained two settled rules, 
one which refuses to recognise transfers of the 
ownership of movables afloat from an enemy 
transferor to a neutral transferee, when unaccom
panied by actual delivery of the goods, and the 
other, which condemns, as if contraband, any 
goods which, though not condemnable in themselves, 
belong or are deemed to belong when captured, to 
the same owner as other cargo in the same vessel, 
which cargo itself is liable to condemnation as contra
band. I t  is strictly with owners that these rules 
deal, and although an owner is normally the person 
who has and exercises control over goods which 
-belong to him, there is no warrant for saying that 
either rule refers to anything but ownership. I t  is 
not the case that a neutral, who could not otherwise 
establish such ownership as the law will recognise, 
is entitled to be treated as if he had done so, because 
he can show that he has by personal contract 
acquired a right to control the goods in certain 
events, nor is it the case that enemy ownership of 
goods, so associated with contraband as to become 
liable to confiscation, may be disregarded if the 
enemy ownership does not happen to be made 
active by the exercise of actual control, or if the 
enemy owner’s contractual position has made him 
indifferent to the fate of his goods. Upon the 
authorities it is also clear that the above-mentioned 
refusal to recognise transfers does not apply when 
both transferor and transferee are neutral, apart 
from special circumstances affecting them, and that 
the common ownership, which involves goods, 
not in themselves contraband, in the condemnation 
of other goods which are condemned as contraband, 
is common ownership which subsists at the time of 
the seizure and has not previously been determined.

Their Lordships are fully aware that some Conti
nental jurists have criticised the rule of infection 
adversely, and that Continental Prize Courts have

not always accepted it, though it has long been 
adopted in the United States and more recently 
in Japan. They are, however, bound by the 
decisions of their predecessors, which, consistent 
as they are, it is too late to overrule and impractic
able to distinguish. They would observe that, 
valuable as the opinions of learned and distinguished 
writers must always be as aids to a full and exact 
comprehension of a systematic law of nations, 
Prize Courts must always attach chief importance 
to the current of decisions, and the more the field 
is covered by decided cases the less becomes the 
authority of commentators and jurists. The 
history of this rule is obscure. A reference to some 
of the proclamations in Rymer’s Foedera suggests 
that it may have had its origin in the practice 
followed by the executive during the seventeenth 
century in successive wars, and the theories on 
which writers like Zouch, Bynkershoek and 
Heineccius appear to proceed, seem rather to have 
been an effort to find in their erudition some ex post 
facto warrant for an accepted rule than an historical 
statement of the reasons which actually guided 
those who laid it down. Sir William Scott found 
it well settled, and if  he appears to take some 
credit to the courts for mitigating the harshness of 
an older time, this points rather to the substitution 
of legal doctrines for executive practice than to the 
exercise of any assumed dispensing power by 
Courts of Prize.

That the so-called doctrine of infection does not 
really rest, in spite of many passages which suggest 
it, on the personal culpability or complicity of the 
owner of the goods is shown by the fact that, if it 
were so, excusable ignorance would be an answer, 
and for this there is no authority. The term is as 
old as the Treaty of Utrecht, but the doctrine is 
perhaps unfortunately named. From the figure 
which describes the goods as contaminated when 
seized, the mind passes to the analogy of a physical 
taint, which runs through the entire cargo in 
consequence of its being in one bottom, and begins 
on shipment or at least on sailing. Hence, “ once 
infected always infected,” is assumed to be the rule, 
and a buyer would get a tainted parcel, even though 
he became owner before seizure, and was recognised 
as such. This is inconsistent with the view that 
the rule is a penal rule, as it certainly has been said 
to be, but it is argued that the penal effect is only 
accidental and that the real foundation is the 
belligerent’s right of capture, which may arise 
as soon as the ship gets out to sea. “ Infection 
has then attached to all the goods afloat in one 
common ownership, and to purge it by a subsequent 
transaction and transfer of ownership on land would 
be to defeat an accrued belligerent right.

This reasoning is answered as soon as it is 
appreciated that “ infection ’’—that is, the liability 
of a particular owner to a derivative condemnation 
of his goods—is not a quality of the goods them 
selves, but is an incident of the owner’s position 
when the seizure is made and the captor’s right 
arises. This consideration operates in two ways. 
I t  fixes the critical moment as the time of seizure 
and makes liability to condemnation depend on 
the facts as they are then found to be; but it also 
establishes that by those facts the claimant must 
stand or fall. His liability is not in the nature oj 
punishment, nor does it involve mens rea. 1“
does not depend on his having formed or having 
abandoned an intention to send the goods in 
question to an ulterior enemy destination. The
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destination of the goods is a matter of fact, by 
whomsoever it is given, and, when transit to that 
destination is in progress, this may make the goods 
themselves absolute contraband. When once it is 
found that, at the time of the seizure, the same 
person was owner of goods on board and embarked 
in the same transaction or transit, of which the 
ulterior destination involved their condemnation, 
and of goods bound for a neutral port without any 
ulterior destination, neither the captor nor the 
court is called on to investigate his mercantile 
operations as to these other parcels—an inquiry 
complex and remote, in which the claimant has all 
the information and the captor all the disadvantage 
—but these goods also are involved in the condemna
tion.

Neutrals, however, must be taken to accept the 
consequences of the belligerent’s legitimate exercise 
°f all his recognised rights. If  cargo has in fact 
such an ulterior destination as makes it liable to 
condemnation, that consequence follows indepen
dently of the actual owner’s knowledge, intention or 
interest, for res pe rit domino. I t  is accordingly 
beside the mark to say that the appellants were 
innocent parties themselves ; that they never inter
posed in the war ; that, so far as they knew, all the 
goods with which they were concerned had a final 
neutral destination; ” that if their buyers had 
arranged otherwise it was unknown to them and 
Unsuspected ; that guilty shippers escape because 
they have been paid, and guilty sub-purchasers 
because the goods have been intercepted and they 
ar© not liable to pay, and that thus the penalty falls 
ror the offence of others on the shoulders of the party 
who of all is the most innocent.

It  has been contended that control and not owner
ship is the real test, so that either control, divorced 
from ownership, when vested in a neutral will avert 
condemnation, or bare ownership in an enemy, if 
nevoid of control, will be so innocuous as to neutralise 
any infection. It  may be doubted if this point 
really arises. None of the appellants here had 
control, as distinguished from a contractual right to 
cbtain control on taking up the documents and 
thf.roby becoming owner, and, unless in the cases 
°t the Rena and the P arana  the intention was to 
retain, if anything, only a hen by way of security 
and not the general property, none of the transferors
'''ere anything less than owners, who had contracted 
t o  r  -  ’  • ”  . i tgive control and ownership as well, upon the due
aking up of the documents.

In any case, however, there is a fallacy in the 
argument. In  cases like The Ham born (sup.) 
pontrol is looked to instead of the mere persona, 
'n which, according to municipal law, the ownership 
resides, because under the rules there applicable 
enemy character is the question and civil property 
® not. The rules now applicable adopt the test of 
'vnership and not that of enemy character. They 

r ay be criticised or impugned on other grounds, 
if they are recognised and the question is 

erely as to their application, they must be 
a°eepted as they stand.
Wb' *S °bjeeted that the rule “ infects ” goods, 
r nreb are in themselves free from all objection, by 
nason of what has been done with other goods, over 

s nich the claimants had no control, and which in 
c fir® cases received their enemy destination from 

hsigneeg whose design was unknown even to' the 
fl.;;rfiy shipper. The rule neither penalises nor 
• ers the enemy shipper, especially if it is applied 

eases where he has been fully paid. It  only

operates to pass what belongs to an innocent 
neutral into the pockets of the captors.

Though this kind of deterrent is not always of 
direct and obvious efficacy, few modes of deterring 
contraband trade are more effectual than to establish 
a rule, known by and applicable to all, that the 
inclusion by a shipper among his other shipments 
by the same vessel of one parcel having in fact an 
ulterior enemy destination may lead to the con
demnation of the whole. On the other hand, the 
adoption of the date of the seizure is a great protec
tion to the innocent neutral. Just as the general 
rule is that a ship is not open to proceedings merely 
for having carried contraband on a past voyage, so 
goods are liable to infection not because they 
formerly belonged to an owner of contraband, but 
because they are found to do so when the captor’s 
inchoate title by seizure begins. If  the. common 
ownership existing before the seizure had then come 
to an end by means which are valid in prize, this 
liability does not arise; if it continues till after 
the seizure a new and neutral owner, acquiring 
ownership only after seizure, though nothing forbids 
his acquiring title from a belligerent, can have no 
better right as against the legitimate captor than to 
stand in the shoes of the owner, from whom he 
derives title, as they were when the goods were 
seized, and he, by reason of his common ownership 
of both classes of goods, would have forfeited 
them all. At the time of the seizure the subsequent 
transferee has acquired no right to object, and, the 
goods having been legitimately brought into court 
for condemnation, a claimant on a title not com
pleted until after seizure must obtain them, if at 
all, only by the aid of the court and only on the 
terms of accepting the law there administered as 
binding upon him.

The rule against recognising transfers of enemy 
goods while at sea, if unaccompanied by actual 
delivery and transfer of possession, is so well 
established and is now so ancient that its authority 
cannot be questioned or its utility impugned for the 
purposes of a judicial determination. Its applica
tion assumes that the circumstances of the ship
ment, and the dealings with the shipping documents 
and otherwise, are not such as to make the shipment 
itself an actual delivery of the goods to the trans
feree through his agent the carrier. It  assumes â ro 
that a documentary transfer has taken place in good 
faith by a real and not a sham transaction, and that 
in pursuance of that transfer rights have been 
acquired by the transferee, which in other courts not 
bound by such a rule would be valid and enforceable. 
With sham transactions Courts of Prize would deal 
in another fashion; with incomplete transactions 
insufficient to transfer rights, no court would deal 
at all. The expression “ mere paper transaction,” 
sometimes used, does not imply that something 
unreal or ineffectual in itself is under discussion. 
I t  serves to draw attention to the fact that the 
transaction is unaccompanied by any dealing with 
the goods themselves, such as by its overt or notorious 
character would serve to inform the captor as to the 
subject which he seizes and the nature of the right 
if any, which he may be entitled to acquire in conse
quence. The history and the theory of the rule, 
neither of which is now very clear, are too incon
clusive to add weight to the rule itself or throw light 
on its true application. I t  appears to have been 
regarded as a particular example of a wider principle, 
that the national character of movables cannot be 
changed while they are at sea by any independent
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dealings or occurrences. Thus, in the Negotie era 
Zeevaart, decided on appeal in 1782, the question was 
whether a ship, which went to sea a Dutch ship, had 
ceased to bear that national character when she was 
taken because the Dutch colony of Demerara, from 
which she sailed, had before her capture become 
British by capitulation to the British Crown. It  was 
held that she had not. This was followed in The 
Danckebaar A fr ic a a n  (1 C. Bob. 107), where the 
question was whether the capitulation of the Cape of 
Good Hope which had taken place after the ship 
sailed but before her capture, and had made British 
subjects of the Dutch owners, had not also entitled 
them to claim their ship on arrival at the Cape as 
prize on the ground that there had been in fact a 
capture of British property. So strict was the rule 
even then that the claimants, though British subjects 
themselves at the time of the capture, could not be 
heard to assert that title against the presumptions 
arising when the ship sailed. Shortly afterwards it 
was accepted in The, Vrouw M a r gar eta (1C. Bob. 336) 
that there was.no recorded instance of a claim being 
sustained for goods purchased of an enemy in transit 
in time of war, for the practice of the Prize Court to 
look only to the time of shipment was already 
invariable.

It  has been contended that this is a rule applied 
for the purpose of determining the status of goods, 
and that it is only so applicable; that it decides 
whether goods have enemy or neutral character, but 
not whether they, being neutral and in themselves 
innocent, can be condemned as having been infected 
by other cargo which is eontraband. No authority 
has been cited for this proposition.

Whether the foundation of the rule be taken 
to be the tendency of documentary transfers to 
encourage evasion and fraud, so as to defeat a 
belligerent’s rights in one way, or the tendency of 
changes of ownership in transit to make the right of 
seizure at sea precarious, and so to defeat in another 
way the correlative belligerent right—namely, the 
right to obtain a condemnation—the reasoning is 
equally applicable to such cases of exercise of 
belligerent rights as those now in question. Its 
application in either case involves the proposition 
that the goods claimed belong in the eye of the law 
either to an enemy or to another neutral, and such 
prior owner being a person unable to claim the goods 
owing to their destination or their association 
according to the established law relating to contra
band, the captor’s claim to condemnation succeeds.

It  was urged that if this rule originated in a 
question of the national character under which 
the ship and goods sailed, it would have no 
application except to cases where the national 
character—i.e., enemy character—was the ground 
upon which condemnation was or could be prayed. 
There is a confusion here. What can it matter 
whether the form of the decree is that there is a 
condemnation because the goods are proved to be 
enemy property in fact, or because the goods are 
deemed to be enemy property in law ? The 
condemnation must equally be decreed, and the 
determination that the goods are enemy property 
according to the laws of property generally, or 
according to the particular laws by which in a 
Court of Prize the question of enemy property 
is to be tested, is equally an application of rules 
of law which bind the Court. To proceed a step 
further, if the determination is that the goods 
are enemy property, and such as would enjoy the 
protection of a neutral flag, were it not for the

fact that, bei ng ̂ contraband, they lie outside of 
that protection, the result is the same—namely, 
that a forfeiture of goods, which the court is 
bound to regard as being still enemy goods, follows 
under the circumstances of the case. The rule, 
stated in 1799, as being a settled rule, is still 
logically as much part of the process by which 
the liability of goods shipped by enemy merchants 
is to be determined as if the case had arisen before 
1856, or as if the issue, enemy goods or neutral, 
arose directly, as it did in The Odessa (sup.), and 
the rule was applicable that ownership and not lien 
or pledge forms the test which guides the Court.

An attempt .was made to use this Board’s decision 
in The B a ltica  (11 Moo. 141), by which their 
Lordships are bound, as a _ further ground for 
excluding the application to these cases of.any rule 
which denies recognition to titles obtained through 
a documentary transfer made while the goods are 
at sea. It  is true that in that case Mr. Pemberton 
Leigh, delivering the judgment of the Board, 
states that there are two possible foundations for 
the rule—the one that documentary transfers 
lend themselves to fraud and concealment, and the 
other that they tend to defeat the belligerent’s 
right of seizure, and then describes the former 
as the “ true ” view. It  was not, however, any 
part of the question then to be decided to settle 
the foundation of the rule, since its mere existence 
sufficed for the determination of the case, and in 
the circumstances of that case and the contem
poraneous case of The A r ie l (5 W. B. 427) the 
danger of collusive transfers was the one which 
was most clearly to be apprehended. Their 
Lordships do not regard this judgment as declaring 
the view that these transfers tend to defeat a 
belligerent’s rights to be a false view. Indeed, it is 
plain that in The Daksa (sup.) this Board was of » 
contrary opinion. The two views are not really in
consistent. A collusive transfer, the truth of which 
the court has no means of penetrating, does defeat 
the belligerent’s rights. On the other hand, the 
transaction may be genuine, as in the B a ltica  it 
was, yet not be recognised. It  cannot be doubted 
that the reason was not that the Court was afraid 
of being deceived or felt itself incapable of ascer
taining the truth, but that, if it were deceived 
or left in doubt, it would be unable to do justice 
to the belligerent captor’s claim. It  is, therefore, 
no answer to say that there was no collusion 
about the present transfers. They fall within a 
rule, which recognises no personal or particular 
exceptions, and if the goods were liable to be 
forfeited, assuming them to be rightly stamped 
with enemy character when seized, an admission 
of a documentary transfer to a neutral would 
defeat the captor’s rights.

As these rules are undoubtedly well established, 
the appellants have been principally constraine 
to impugn their application to the facts of the 
present appeals. The circumstance that they do 
not appear to have been applied together in th® 
same case before is merely accidental, and if the 
result seems to wear an artificial appearance 
that is an accident also. The same may be sai 
of the observation that in the old cases the 
infecting parcel has been shipped direct to the 
enemy by the common owner himself, arl1 
that infection in consequence of an ulterior 
enemy destination is new. Tbis is merely a 
consequence of the development of the doctrine 0 
continuous voyage.
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Two further arguments are chiefly relied on. 
^he first, that the rule as to infection has been 
virtually abrogated by the Declaration of Paris ; 
the second, that the rule as to transfers of goods 
while at sea and without delivery is inconsistent 
with modern mercantile practice, and therefore 
ought no longer to be followed. Their Lordships 
Will, of course, pay every possible regard to such 
atl instrument as the Declaration of Paris, but it 
18 necessary to point out exactly what, in this 
connection, its provisions were. A neutral flag 
Protects enemy goods from capture as enemy 
goods ; in a neutral bottom enemy goods are placed 
on the same footing as neutral goods. The 
Declaration, however, is not a charter of immunity 
ln all circumstances for enemy goods under a 
neutral flag, nor does it protect goods simply as 
neing enemy goods, which, if neutral, would have 
neen liable to condemnation. The Declaration 
8ays nothing about the criteria by which the 
enemy or neutral character of goods is to be deter
mined ; it says nothing about the doctrine of 

infection ” ; it says nothing about admissibility 
rules of evidence; it says nothing of the rights 

°r a belligerent to repress traffic in contraband 
. war, or of the modes by which Courts of Prize 

Sive effect to and protect those rights. It  is said 
hat. the grounds on which so-called “ paper 
ransfers ” of property at sea are disregarded 
ave no application in the present case, for the 

8°ods, even in the cases where they were enemy 
Property when shipped, were covered by the neutral 
ag> and not even potentially capable of being 

?nade good prize, and have since been transferred 
!?. good faith and in the ordinary way of trade.

he answer is simple. They were capable of being 
made good prize, even though they were enemy 
goods in a neutral bottom, for if they were con- 
laband, or were “ infected ” by contraband, 

oeing in a common ownership with contraband 
v|mn seized, nothing in the Declaration of Paris 

e'ther expressly or impliedly protected them.
It  is then said that, if so, “ infection ” has no 

Pplication, for this principle is a punitive principle 
hd, as a neutral is entitled to trade in contraband 

his peril, there is nothing for which to punish. 
6 has not intervened in the war or sided with 

he¡ party against the other, and he has carried 
11 his own neutral trade in his own and a legitimate 

way. He is really being penalised in an abortive 
tempt to punish an enemy, who escapes the 

Penalty. Accordingly, the maxim cessante ratione  
o f*  cessat ipsa  lex applies equally as in the case 

the doctrine discussed above. If  the rule 
gainst recognition of transfers of goods at sea 
ases to apply, because these goods cannot be 

ef °tl Pl*ze even if enemy-owned so that the leason 
, 'me rule is gone, equally, when the goods are 
inf>Ve- neutTal property, the doctrine of
in eĉ jon ceases to apply, for that was laid down 
to er.f°  Pl|nish, and this trade is now admitted 

be innocent though hazardous. Again the 
answer is simple.
in 6nalty ar,(I punishment in this connection are 
that-4 / urffter respect unsuitable terms—namely, 
to v, • y might seem to question a neutral’s right 
heir ^ °r h"y contraband at his peril. Neither 
c 'gerents nor Courts of Prize exercise a general 
°w'’ectional jurisdiction over the high seas. The 

«-hip of contraband goods, though often 
n en °f as if it were a guilty departure from the 

ra* duty of impartiality, is now well recognised

as being in itself no transgression of the limits of 
a neutral’s duty, but merely the exercise of a 
hazardous right, in the course of which he may 
come into conflict with the rights of the belligerent 
and be worsted.

The language about “ innocent ” and “ guilty ” 
goods, about the “ offence ” of carrying contraband 
and about taking contraband goods “ in  delicto ” 
and imposing a “ penalty ” accordingly, was effec
tive and apt in the connection in which it was 
used,, but that connection involved a decision, 
not as to the rationale of the doctrine of infection, 
but only as to its application in particular cases. 
The decisions do not preclude their Lordships 
from recognising that it is not the function of Courts 
of Prize to be censors of trade generally during 
war; that, if neutrals have the right to carry 
contraband, belligerents have the correlative and 
predominant right to prevent i t ; and that the 
doctrine of infection was established and still 
stands as an effectual deterrent, the need and 
justification for which have by no means passed 
away.

As to the changes in mercantile practice, it has 
already been indicated in The Odessa (sup.) that 
trade machinery, which is the growth and creation 
of years of peace, cannot supersede the settled law 
of prize. * In  time of war the remedy is for neutrals 
to change their practice and buy before shipment, 
and, if they pay after shipment and before they get 
the goods, they must take their risk of infection. 
In  the long intervals of peace between war and war, 
commerce flourishes and commercial practices 
and modes of business change and develop while 
the law of prize is in abeyance, but merchants 
have no power to alter or affect this law, nor have 
Prize Courts any discretion or authority to abrogate 
settled and binding rules on the ground that their 
application is inconvenient to or inconsistent with 
the smooth and regular working of modem com
merce. Nor is it the case that, when the rules 
now under discussion first grew up, either the use 
of documents as symbols of goods afloat in connec
tion with passing the property or the practice 
of loading general ships with an aggregate of parcels, 
intended to be distributed among sundry consignees, 
was unfamiliar or unknown. In  any case, and 
although Prize Courts will always be mindful of 
the just rights of neutrals, it is certain that none 
would be greater sufferers than neutral merchants 
if it were once admitted that in Prize Courts fixed 
principles could be disregarded and settled law 
could be set aside in hard cases, for cases may be 
hard to belligerents as well as to neutrals. The 
President, Lord Sterndale, made some observations 
in his judgment in the case of The Rena which 
show how much he was impressed with the argument 
that a combination of these two rules, leading to 
the consequence of condemnation in the present 
cases, is harsh and impolitic, but it is plain that if 
mere considerations of particular hardship prevailed 
to alter the application of the law, the whole 
uniformity of the system administered by Prize 
Courts would be impaired. I t  is plain also that, 
if a claimant’s ignorance could be relied on as an 
answer to the captor’s rights, nothing would be 
easier than to defeat those rights in almost every 
case. Strictly speaking, a neutral is not in a 
position to complain of being penalised by the 
dootrine of infection, when his transferor and the 
common owner of his parcel and of the contraband 
parcel is an enemy, for, if the court cannot recognise
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his title, he fails because he is not the owner, not 
because he is subject to a general doctrine of 
infection. I t  is otherwise when he takes from a 
neutral, but here again, if he is not owner at the time 
of seizure, he fails because he has no right to com
plain of the seizure or to defeat the rights which the 
captors derive from it, and if, nevertheless, he has 
paid his money, he loses it because, before doing 
so, he failed to ascertain the facts as to the goods 
and to make sure that the documents taken up 
would avail him to obtain delivery.

The result of these considerations is that, subject 
to the exceptional points which follow, the appellants 
were rightly held to be affected by the doctrines 
impugned and their claims were properly dismissed. 
I t  remains to consider three special cases, in two 
of which it is contended that the appellants became 
owners before the commencement of the voyage, 
whilst in the third reliance is placed on the terms 
of the Declaration of London Order in Council, 
dated the 29th Oct. 1914. I t  is convenient to take 
this last ease first.

In the case of The K ronprinsessin  M argare ta ’s 
second voyage, two firms, Dahlen and Wahlsteldt 
and Bergman and Bergstrand, each claim portions 
of her cargo. Dahlen and Wahlstedt admitted 
that their parcel had an ulterior enemy destination, 
hut claimed that the Order in Council of the 
29th Oct. 1914, applied to it, and, in accordance 
with the language of art. 35 of the Declaration of 
London, waived the Crown’s right to ask for its 
condemnation. The question is whether that 
Order in Council, so far as it would affect this parcel, 
had been revoked prior to the seizure on the 15th 
June 1916—that is to say, by the Order in Council 
of the 30th March 1916—and this is a question of 
construction.

In general, when the Crown exercises such power 
as it has to affect the rights of neutrals by Order 
in Council the terms of that order, to be effectual, 
must be unambiguous and clear. In  the 
K ronprinsess in  V ic to ria  (14 Asp. Mar. Law. 
Cas. 391; 120 L. T. Rep. 75; (1919) A. C. 
261), their Lordships have so held. In  the present 
case the neutral rights affected are such as 
subsist by virtue of a prior Order in Council, 
intimating an intention to waive a portion of the 
full belligerent rights of the Crown for the time 
being, but this circumstance does not affect the 
construction of the order under discussion. The 
Declaration of London Order No. 2 had announced 
that the Crown would observe certain articles of the 
Declaration of London, of which that now material 
was art. 35. No doubt that was a concession to 
neutral interests, and Dahlen and Wahlstedt’s 
transaction would fall within the terms of the 
article.

The Order in Council of the 30th March 1916, 
after reciting that doubts have arisen as to the 
Declaration of London Order No. 2, says in art. 1 
“ the provisions of the Declaration of London Order 
in Council No. 2 1914, shall not be deemed to limit 
nor to have limited in any way the right of His 
Majesty to capture goods on the ground that they 
are conditional contraband, nor to affect or to have 
affected the liability of conditional contraband ” 
to be captured under circumstances such as those 
of the present case; in other words, that for the 
future His Majesty no longer assents to any limita
tion on his full belligerent rights in the matter in 
question, the terms of the Declaration of London 
Order No. 2 notwithstanding. In  what respect

are these words wanting in clearness, and how do 
they fall short of an unambiguous withdrawal 
of any prior waiver of the Crown rights as affecting 
certain neutral shipments ? They are more than 
a mere warning that the Crown can, by revocation 
of prior waivers, return to the exercise of its full 
belligerent rights unimpaired, nor was there any 
occasion for such a declaration.

Attention is first drawn to the words “ shall not 
be deemed . . .  to have limited ” those rights. 
As these words refer to the past and to the conse
quences of transactions which have already occurred, 
they are clearly severable from the other words 
of the sentence, which refer to the future. Even 
if they are ineffectual, for an Order in Council 
oannot give to a prior order any other validity 
or effect than that which its terms, truly construed, 
possessed according to law, they do not diminish 
the full effect of the other words as to matters 
within the undoubted competence of His Majesty 
in Council, nor do they cloud or obscure their 
meaning. Their Lordships think it needless and 
inexpedient to surmise with what object these 
words relating to past occurrences were inserted. 
The formula, now so common, which declares 
something to be deemed to have been what it 
really was not, is sometimes no doubt convenient, 
but the limits of its utility are soon reached, and they 
may have been exceeded here. This their Lord- 
ships have not to consider. It  is enough that the 
obscurity of the words in the past tense, such as it 
is, does not touch those in the future.

The next point is that the order of the 30th 
March 1916 itself in art. 2 virtually makes a 
reference to art. 35 of the Declaration of London 
as modified by art. 1 (iii.) of the order of the 
29th Oct. 1914 which is only consistent with the 
continuance of that article in force, and by art. 5 
expressly revokes any recognition of art. 19 of 
the Declaration of London, thereby showing that 
the intention is to name articles no longer recog
nised and not further or otherwise to withdraw 
the Declaration of London Order No. 2. Their 
Lordships can only observe that, the question 
being one of clearness or ambiguity, the clearness 
is’ on the side of art. 1 of the order of the 30th 
March 1916, and that art. 2 is not clear enough 
to preserve what the words used de fu tu ro  in art. 1 
have clearly renounced. The effect of art. 2 is not 
a point that they need further pursue. As to 
art. 5 there may be more ways than one of being 
clear, but the use of general terms in art. 1 is not 
ambiguous merely because the use of particular 
terms is adopted in art. 5, nor does the first 
expression fail to be clear merely because, following 
the model of the second, it might have been clearer.

The last contention is that the express revoca
tion of the Declaration of London No. 2 Order 
in terms and in  toto by the Maritime Rights Order 
in Council of the 7th July 1916 is in itself a ground 
for construing the order of the 30th March 1916, 
wherever possible, as being something less than 
a revocation; and it is said that the order of July 
1916 recognises that some part of the order of 
Oct. 1914 then still subsisted. In  the K ro n 
prinsessin V ic to ria  (sup.) their Lordships observed 
that its whole tenor, the recitals, the repeal and 
the re-enactment are consistent only with the 
view that the order of the 29th Oct. 1914 had 
up to that date remained in full force and unaffected, 
and such was doubtless the view which those 
who framed that order in fact entertained. I n
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the case of an Order in Council, however, the 
same weight does not attach to the view of the 
existing law adopted by its authors as attaches 
to the language of the Legislature when amending 
existing law, and in that case their Lordships had 
n°t to consider the order of the SOth March 1916 
?t all, and decided notning about it. Doubts 
had arisen and continued to arise as to the effect 

these Orders in Council and it might well be 
thought right ex abundanti caulela to declare in 
"hly 1916 finally and in the most general terms 
the revocation of an erder, which had already 
been cancelled, not indeed in such downright 
language yet with sufficient clearness.

Accordingly the claim of Dahlen and Wahlstedt 
tails, and it is admitted that the claim of Bergman 
atld Bergstrand is covered by the same considera
tions, for the shipper of the two parcels was the 
l?a,ne person and an enemy—and no title having 
been acquired by Bergman and Bergstrand before 
the commencement of the voyage (subject to what 
18 hereafter said upon the effect of a confirmed 
credit on the transaction) the enemy destination, 
"hieh made Dahlen and Wahlstedt's parcel of 
c°nditional contraband liable to be condemned 
would also infect the parcel claimed by Bergman 
and Bergstrand and warrant its condemnation also 
as the property in it was, at the time of seizure, 
1,1 the same owner as the property in the contraband 
Parcel.

The peculiar conditions produced by the war 
ave led to two new features in transatlantic 

Commerce, not necessarily connected, but, as it 
appens, both present in these appeals. One is 
hat all the insurances are effected in Europe 
y tne consignees : the otner that the consignor 
I'pulates for a confirmed Bank credit, against 
hich ne draws. The first appears to have been 
he to the difficulty of covering the war risks in 
merica; the second doubtless arose from the 

fht that commerce has been carried on in new 
harmels and not always with persons of unim

peachable personal repute, and it had the additional 
uvantage of minimising the inconvenience to the 
her of sharp fluctuations in the rates of exchange. 
e question now raised is whether, under cireum- 

ances which include especially these two practices,
. h intention can be inferred to pass the property 

cargo before the voyage commences, indepen- 
of»%  alike of payment for the property or delivery 
b <ocuments. If  it can, the neutral buyer, 
booming owner from the neutral seller and shipper 
<1_ the beginning of the transit to which the 
of > n<* infection applies, escapes from the risk 
a I*- Further, in the two cases when the sellers 
Co PPers '"’ere the enemy firm of Diebold and 
bef’ transaction of purchase would be complete 
do °re P°inf °f time at which the rule against 
|iT)<"']lmentary tranfder °f goods afloat begins to 
p aP’y. These points arise in the cases of The 
qaJ f na’ The Rena, and The Kronprinsessan M ar-  
8j on her later voyage, but, as the facts are 
mn■ i 'n aP three, the argument was presented 

inly on those of The Parana.
In the, — case of The Parana  the terms stipulated

ehalf of Urban and Co., the neutral sellerson
Od shippers> were “ cost and freight Gothenburg 

B aiit' Reimbursement A-S on Malareprovinsernas 
bank' The buyers applied to this
t0 t» open a credit available to the sellers and 
done°nilrm 1° *Fe latter the fact of their having 

So> and they deposited a sum of money to 
V OL. XV . N. S.

make the credit effective. The bank did cable 
confirmation of this credit in the following terms : 
“ Confirmed credit opened Kroners 100,000 account 
Lundgren Roliven against 2000 bags coffee ship
ment Parana .” The shippers thereupon took bills 
of lading making the coffee deliverable to the 
consignees’ order and sent them with an invoice 
and a sight draft for its amount, through collecting 
agents of their own, to be presented together to 
the bank in Sweden. The appellants contend 
that the effect of this transaction was that the 
property in the coffee passed from the sellers to 
the consignees before the commencement of the 
voyage and that infection has accordingly no 
application to their case.

The passing of property being a question of 
intention is ultimately a question of fact. There 
is no evidence of the intention of these parties 
beyond the inferences to be drawn from their 
situation and interests and from the mercantile 
operations which they conducted. What law they 
supposed would govern their transaction is not 
shown nor is any evidence given of the provisions 
of any foreign law, and, for the reasons given 
in The Parchim. (sup.), the law to be applied must 
under these circumstances be that of England so 
far as the matter is one of law at all. That law 
has attached definite presumptions as to intention 
to definite courses of procedure and modes of 
expressing and dealing with common mercantile 
instruments.

If  the shippers had insured the goods and had 
attached the policy to the draft, and if they had 
taken the bills of lading to their own order, no 
question could have arisen. Again, if in pursuance 
of the contract the consignees bad insured for the 
benefit, as between buyer and seller, of whom it 
might concern, there would have been little doubt 
possible. Their Lordships will assume, because 
the argument appeared to assume on all hands, 
tiiat the insurance effected in Europe was for the 
consignees’ benefit only, though they are by no 
means satisfied that it was so, and that none was 
effected by or for the consignor. The importance, 
which always attaches to the incidence of insurance 
in international commerce, makes this a significant 
point.

Again, importance attaches to the fact that the 
shippers, having loaded the coffee on a general 
ship—a bailment to the carrier—took the bills 
of lading to the consignees’ order. Without the 
consignees’ indorsement they could not thereafter 
demand delivery ex ship as a matter of course, 
though without delivery of the bills of lading to 
the consignees they in their turn would not obtain 
delivery in the ordinary way of business. The 
2000 bags bought by Lundgren and Roliven 
appear to have been part of a total quantity of 
4000 bags shipped by Urban and Co. These bags 
were lettered and numbered in different ways, 
probably according to the place of origin and quality 
of the coffee, and, unless the other 2000 bags of 
similar coffee were nevertheless numbered and 
marked in a wholly dissimilar way of which there 
is no evidence, it would seem from the specifica
tion sent forward that specific bags were not 
appropriated to the contract of Lundgren and 
Roliven. Their contract was to be satisfied out 
of the bulk on discharge, and until some bags were 
then appropriated to the holders of their bills of 
lading, it could not be predicated of any part.cular 
bag that it was one of those deliverable to the

2 A
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order of Lundgren and Rollven. In the case of 
The Rena and The Kronprinsessan M argareta, 
however, it does not appear that there was any 
other cargo on board shipped by the same firm 
and forming a bulk of which the parcels in question 
were only an undivided part.

There seems no doubt that business of this kind 
was such as the Malareprovinsemas Bank was 
always ready to do for a respectable customer whose 
credit was good or who put it in funds for the 
purpose. The customer applying formally to the 
bank for the credit was in each case the buyer. 
There are some expressions in the letters of the 
sellers’ agents in the case of the Parana, which 
suggest that they had made some arrangements 
on the seller’s behalf with this bank prior to the 
completion of the agreement of sale, so as to ensure 
an available credit ready to be operated upon, but 
no such arrangement is forthcoming or is proved, nor 
is there any suggestion of it in the other cases, and it 
does not appear that anything more passed between 
the bank and the consignors than a cabled state
ment to the effect that “ as requested we inform you 
that Lundgten and Rollven have opened a credit 
with us, out of which a draft with bills of lading can 
be met.” Their Lordships are unable to infer that, 
by English law at any rate, any enforceable obliga
tion arose between the consignors and this bank. 
There was no contract of guarantee. The Santos 
cargo certainly, and the Rio cargo in all probability 
also, was shipped before the credit was confirmed, for 
in the latter case the bill of lading and the confirma
tion of the credit are on the same day. No letter of 
credit was issued ; no case of estoppel has been 
made, and indeed the facts stated by the bank were 
true; no request for shipment or consignment to 
the appellants was made by the bank; no promise 
to meet the draft as an obligation de fu lu ro  arose on 
any consideration moving from the consignors to the 
bank. Their Lordships do not doubt that in the 
ordinary course this bank—an institution against 
which nothing has been said or suggested—would 
scrupulously apply Messrs. Lundgren and Rollven’s 
funds in their hands to meeting the consignors’ 
draft, duly presented. Whether the bank could 
have resisted, if their customers had claimed to 
withdraw their funds before presentation of any 
draft, does not appear, but there is no need to 
suppose on either side any possibility of such a 
course being attempted. In  the case of the K ro n 
prinsessan M argareta  the form of application to the 
bank provided for the irrevocability of the credit up 
to a certain time, and for this a blank was left but 
it is noticeable that Messrs. Bergman and Berg- 
strand did not fill up the blank. I t  i3 enough to say 
that no obligation on the bank to meet the draft, 
which the drawers of it could have enforced, is shown 
to have arisen. Not merely was there no payment 
of the consignors oil shipment of the goods, there was 
not even material for a novation. In spite of the 
confirmation of the credit they were and remained 
unpaid vendors till a much later date.

Now two things are quite plain. The consignors 
did not propose at any time to rely for payment on 
the mere personal credit of the consignees, and they 
carefully kept the bills of lading in their own agents’ 
hands until the draft was m et: (see Moakes v. 
Nicholson (12 L. T. Rep. 573 ; 19 C. B. N. S. 290). 
But for the absence of a policy of insurance they 
strictly pursued the same course of dealing with 
the documents, as if there had been a c.f. and i. 
sale.

In  these circumstances what can be inferred as to 
the passing of the general property ? What is there 
to show an intention to pass that property for any
thing less than payment, and what motive is there 
for such an intention ? The appellants, Messrs. 
Lundgren and Rollven, have to show that it passed 
to them and passed, too, before the beginning of the 
voyage. If  it did, then the consignors no longer 
owned the goods and had nothing to show against 
them except a draft of their own, which could not 
be enforced, and a bill of lading, which would not 
entitle them to delivery of the goods, though its 
retention might seriously inconvenience the new 
owners, the consignees. Rights to stop in  trans itu  
or to exercise an unpaid vendors’ lien need hardly 
be discussed, for, on a question of intention in fact 
as to which there is a good deal of evidence, it 
would be artificial to assume that the consignors’ 
minds were actually determined to the contrary by 
consideration of legal remedies, of which it is not 
shown that they had any knowledge, let the legal 
presumption be what it will. It  is said that, as a 
matter of business, the confirmed credit relieved the 
consignors of all further concern in the goods, for 
they could have no doubt that they would be paid by 
the bank in any event and that the failure to insure 
is proof positive of this. It  may be so, though 
their Lordships do not desire to express any opinion 
as to the rights of the parties if the coffee were 
known to be already lost at the time of the presenta
tion of the draft, but it seems clear that the con
signors desired to retain an interest in the goods, 
otherwise why should they retain the bills of lading 
in their agents’ hands ? I t  is said that this only 
points to an intention to reserve a special property 
as security, but the omission to insure would be 
equally significant in this case, and there is no 
reason why, as a matter of actual intent, a special 
and not the general property should have been 
reserved. The case might be very different if the 
bills of lading had been forwarded to Lundgren and 
Rollven direct (E x  parte  B a n n e r; Re Tappenbeck, 
34 L. T. Rep. 199 ; L. Rep. 2 Ch. Div. 278). As it 
is, Shepherd v. H arriso n  (24 L. T. Rep. 857 ; L. Rep. 
5 H. L. 116), would surely apply, if on presentation 
of the bills of lading with the draft there had been a 
retention of the first without payment of the second. 
There may be explanations of the shipper’s election 
to be his own insurer of the coffee till the sight draft 
should be met, but, however this may be, there is 
nothing to outweigh the significance of a dealing 
with the documents so nearly identical with that in 
an ordinary transaction c.f. and i.

No authority was forthcoming, which proved to 
be completely in point. Cases, in which it has been 
held that taking the bill of lading in the shipper’s 
own name negatives any unconditional appropria
tion to the buyer by the delivery of the goods on 
shipboard and indicates one conditional on the 
documents being taken up, can throw only an in
direct light on the question here involved. Cer
tainly no case was found, in which it was held that 
taking the bill of lading in the buyer’s name, while 
withholding delivery of it until presentation and 
taking up of the documents, would not be, as an 
appropriation, equally conditional. Much reliance 
was placed on The Parch im  (sup.) a case not only 
decided on very special facts, but on facts so different 
from those arising in the present appeal as not in any 
way to rule it. That case did not in any degree 
substitute the incidence of the risk for the passing of 
the general property as the test to be applied-
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There the sellers of the entire cargo of a named ship 
took the bills of lading to their own order, but it was 
held that the presumption cf an intention to retain 
the property till something was done by the buyer 
after shipment was rebutted by the special circum
stances of the case. The contract was unusual, 
ft was on cost and freight terms, but was by no 
Rieans similar to that now under discussion. With 
the exception of the form of the bills of lading, which 
itself was determined by the sellers’ agent without 
either particular instructions or actual knowledge of 
the terms of the contract, everything pointed to the 
Jntention that the property should pass to the buyer 
°n shipment, though he was only to have possession 
?f the cargo and of the bills of lading representing 
lt> on subsequently paying the price. Special 
S1gnificance was attached to the fact that, on ship
ment or at least on notification of it, the cargo was 
to be at the buyer’s risk and he had to pay, lost or 
Rot lost. Meantime the documents were held by a 
hank in  medio, neither to be transferred to the buyers 
''’ithout payment, nor to be placed at the sellers’ 
disposal, unless and until the buyers failed to take 
them up. Incidentally it may be observed that, 
although the loading was only completed after the 
outbreak of war, the interval was short, the ship
ment was made in pursuance of a contract entered 
into before the war, and no point was taken on behalf 
°f the captors, even if any arose, as to the passing 
°f property afloat during the war from an enemy 
^ller to a neutral buyer by delivery of documents, 
fne case does not purport to lay down any general 
i’me, that a particular mode of dealing with a bill of 
lading must, whenever it occurs and in whatever 
circumstances, always prove a particular intention, 
ft is not an authority for the contention, that H the 
hul of lading is taken in the buyer’s name this 
necessarily proves that the goods shipped are 
aPpropriated to the contract, and delivered to the 
?aptain as the buyer’s bailee, with a consequent 
inference of the passing of the property to the buyer
°n shipment.

fn the present case it appears to their Lordships 
hat the retention by the seller of the bill of lading 

" as inconsistent with an intention to pass the 
property. They think that it was “ clearly 
ntended by the consignor to preserve his title to 
he goods until he did a further act by transferring 

-he bill of lading.” The special circumstance of the 
mstence of a confirmed banker’s credit in this case 

th indirectly relevant. It  no doubt enhances 
 ̂ likelihood that the bills of lading will eventually 
p taken up and the goods be paid for, and so 
«Wishes the importance to the seller of being 
ul able to say that the goods are his, but it is 
?• direct evidence of intention; it is only a reason 
hy a particular intention is more likely to have been 

°rmed in such a case than in others. The intention 
, s still to be inferred, principally from what was 
r(°fne and from the communications made with 
^rerence to it, and these point to an intention not 
. ° pass the property till the drafts were paid, and 
, 18 really rather a reason for intending to get the 

ouments presented and taken up as soon as 
I ° SSl™ ’ than for an intention not to retain the 
^  nership even until that could be effected. If  

'» H e r was paid or was holder of an enforcible 
ntract from a bank for payment, the sooner 

116 Passed - - -Passed the property the better, for he was 
by nsuied> but if he was neither he gained nothing 
pro aSS*ng property away. It  was not onerous

In one respect the appeal succeeds. Of the two 
shipments by the Parana, the draft for the 1000 
bags shipped at Santos was met by the Swedish 
bank a fortnight before the ship was seized. There
upon the appellants Lundgren and Rollven became 
the owners, and there was not any common owner
ship of this parcel with an infecting parcel at the 
time of the seizure to justify the condemnation of 
this 1000 bags. The decree appealed against in 
this case will, therefore, be varied by ordering the 
release of this parcel, but as this success is very 
partial, their Lordships think that it should not 
affect the costs. As to the other parcel, Lundgren 
and Rollven fail because the goods at the date of 
seizure were in the same ownership, namely that of 
Urban and Co., as the contraband parcel intended 
for Hyllen and Kock, which was condemned, and 
are infected, the Declaration of Paris notwithstand
ing. Mattsson, Peterzens and Co. fail for the 
same reasons. They too acquired title only after 
seizure and, at the time of the seizure, the goods 
were liable to condemnation. Bergman and 
Bergstrand fail because Dahlen and Wahlstedt’s 
parcel, not being protected by the Order in Council, 
infected the rest of Diebold’s coffee, and they 
cannot claim recognition of an ownership which was 
not acquired by payment till after seizure, and 
then was only effected by documentary transfer 
of goods afloat. The claims of Engwall, Berg and 
HaUgren, Levander, and Ofverstrom must be 
dismissed, for their ownership only arises by 
documentary transfer of the goods while afloat, 
which was only effected after seizure, and the goods, 
when seized, belonged to the owners of a parcel 
of conditional contraband in the same ship, which 
had an ulterior enemy destination.

The appeal in the case of the H ild in g  may be 
dealt with shortly. It  relates to 200 cases of fat- 
backs and 100 of clear bellies in their nature 
conditional contraband, and covered by bills of 
lading making them deliverable to Paulsen and Co., 
as consignees. The 200 cases of fatbacks were the 
balance of a larger parcel, some of which Paulsen 
and Co. had appropriated to Weimann and Co., 
and some to Henrik Lucas as sub-purchasers under 
contracts previously made. That the goods had 
an ulterior enemy destination was not disputed 
before their Lordships, but they were shipped by 
neutrals on a neutral ship plying between neutral 
ports and were seized while the Declaration of 
London Order No. 2 of the 29th Oct. 1914 was in 
force. The appellants, Paulsen and Co., claimed 
to have bought and paid for the goods and to have 
become invested with the property in them before 
seizure. There were on board the H ild in g  also 
the other cases, which E. L. Weimann and Co. 
and Henrik Lucas purported to have purchased 
from Paulsen and Co., and the claims to these were 
put in by Weimann and Co. and Lucas and not by 
Messrs. Paulsen. To these no claimant appeared 
at the hearing, and the president, Sir Samuel Evans, 
being satisfied that they had an ulterior enemy 
destination condemned them. He further held that 
at the time of seizure the property in this parcel 
had not passed out of Paulsen and Co., and con
cluded that its condemnation in any case involved 
the condemnation on the gound of infection of the 
parcel of goods now claimed by Paulsen and Co., 
even assuming that they had proved the ownership 
to be in themselves. The President further, though 
his exact finding is somewhat uncertain, does not 
appear to have been satisfied that Paulsen and Co
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ever acquired the property in any of the goods 
above mentioned.

It  is impossible for their Lordships to review the 
decision of the President that the goods claimed in 
the name of Weimann and Co. and of their sub- 
purchasers were to be condemned. The statistical 
case made by the Crown was sufficient, unless 
answered, to prove the destination in Hamburg and 
no one appeared to answer it in support of the 
claim. Paulsen and Co. found it necessary to elect 
whether they should say that as to this parcel they 
were owners no longer, or that they were owners 
still. They chose the former course and made no 
claim; they cannot now be heard to make the 
claim, which they would have made before the 
President, if they had chosen the latter.

Again, in proving their case before him they set 
up that they had sold to Weimann and Co. and 
had been paid before seizure, but before the Prize 
Court they never gave the date of the payment, 
which in the usual mercantile course, applicable 
to this transaction, was the crucial matter. Their 
Lordships could not allow them to mend their 
hand and endeavour to supply this deficiency on 
the appeal. Nor are the inferences satisfactory, 
which were drawn from certain intercepted messages 
referring to some customer as having “ taken up ” 
some “ documents,” that remained unidentified. 
They find it impossible, therefore, to say that the 
President was wrong in finding that the ownership 
in the Weimann parcel had not passed from Paulsen 
and Co. before seizure.

Paulsen and Co. were in fact the persons to whom 
the goods were consigned in name and in the bill of 
lading. Were they, however, consignees having 
actual control, or were they merely intermediaries 
introduced as the creatures of others ? The 
President does not expressly find either, but it is 
clear that he found the entire position of Paulsen 
and Co. to be ambiguous and unsatisfactory. On 
consideration of the evidence their Lordships also 
are not satisfied that Paulsen and Co. really con
trolled either the goods or their destination. The 
burden of proof was on them, and it is only by 
inference that the President’s judgment is suggested 
to find anything in their favour. It  never does so 
in terms : it expresses doubt as to the passing of the 
property from Crossman and Sielcken, the shippers, 
at all. There is ground for thinking that not 
Paulsen and Co., but some other party provided 
the funds required and that they were only inter
mediaries acting as they might be directed. It  
cannot be said that they have discharged the 
burden of proof in fact, and accordingly there is no 
sufficient ground for arriving on appeal at a finding 
of fact in their favour at which the late President 
could not bring himself to arrive.

This makes it unnecessary to decide the point 
which was raised, that the naming of the consignee 
in the bill of lading to which the Order in Council 
of the 29 th Oct. 1914, refers, only avails to protect 
contraband goods from condemnation as contra
band and cannot be extended to the further waiver 
by the Crown of its right to claim the condemnation 
on the ground of infection by goods in the same 
bottom and in the same ownership with goods which 
are contraband. Accordingly Messrs. Paulsen and 
Co.’s appeal fails.

Their Lordships will humbly advise His Majesty 
that the order appealed from in the case of the 
Parana  ought to be varied by discharging so much 
of the decree as condemns the 1000 bags shipped at

Santos and by directing their release or payment 
of their appraised value to the parties who claimed 
them, without costs, but that otherwise all these 
appeals should be dismissed with costs.

Solicitors for the appellants, B olter e ll and Roche ; 
Thomas Cooper and Co.

Solicitor for the Crown, Treasury Solicitor.

Jan . 27, 28, and M arch  16, 1921.
( P r e s e n t : L o r d s  S u m n e r , P a r m o o r , W r e n b u r y , 

a n d  S i r  A r t h u r  C h a n n e l l .)

T h e  F a l k  a n d  o t h e r  S h i p s , (a )

ON A P P E A L  F R O M  T H E  A D M IR A L T Y  D IV IS IO N  ( IN  
P R IZ E ) , E N G L A N D .

P rize  Court— Seizure o f contraband goods— Evidence 
o f reasonable suspicion— Detention and refusal to 
release— Disclosure o f documents— Discontinuance  
o f proceedings— Licence required to remove goods—• 
Interest on proceeds.

I t  is  not a general ru le  that whenever the Crown  
has had the benefit o f goods seized the cla im ant 
is  entitled to interest i f  the goods are released to 
him .

I n  1915 tanning  m ateria ls belonging to the appel
lants, a Swedish f irm , were seized on board certain  
vessels on the ir way fro m  A m erica to Sweden as 
absolute contraband w ith  an enemy destination. 
The matter was eventually settled and the P ro 
curator discontinued h is proceedings in  1919.

The appellants claimed damages fo r  the capture 
and detention o f the goods and fo r  the inaction  of 
the Procurator-General a fter the appellants had 
disclosed the ir documents to h im  and had satisfied 
h is requisitions.

Held, that as there were reasonable grounds fo r  the 
o rig in a l seizure, and subsequent proceedings, and 
as there had been no delay fo r  ind irec t objects or 
fro m  mere neglect and there were m ateria ls proper 
to be examined ju d ic ia lly ,  the Procurator-General 
was not liab le  to the appellants fo r  damages fo r  
the seizure and detention.

A  decree fo r  the release o f goods does not warrant 
actual a b ility  to remove them fro m  the realm , and 
the Procurator-General is  not liab le  fo r  a loss on 
the goods owing to a statutory restriction  upon  
the ir export.

Judgment o f the P rize  Court affirmed.

A p p e a l  from a decree of Sir Henry Duke, P-> 
rejecting a claim by the appellants, a Swedish 
company, to recover against the Procurator- 
General damages and costs in respect of the seizure 
and detention of a quantity of tanning material 
shipped from the United States in the 1 alh  and 
seven other neutral vessels, and consigned to 
Swedish ports.

M acK in n o n , K.C. and Spence for the appellants. 
Sir Gordon H ew arl (A.-G.) and T . M athew  for the 

Procurator-General.
The considered opinion of their Lordships was 

delivered by
Lord Su m n e r .—In Nov. 1915 the claimants, 

old-established dealers in hides and tanning 
materials in Sweden, bought for the purposes of 
their trade 500 tons of quebracho extract and 
1000 tons of chestnut extract from James Meyer,
(a ) R ep o rte d  b y  W . E . R e id , E bq ., B a rr is te r -a t-L a w .
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of Copenhagen, which Meyer in his turn bought 
from Schmoll Fils et Compagnie, of Paris, Basle, and 
New York.

The goods began to come forward almost at 
once, and eight vessels with parcels of them on 
hoard were brought into British ports between 
the end of that month and the early part of the 
following May. In  due course writs were issued 
against them as having an ulterior enemy desti
nation in Hamburg. They had been conditional 
contraband since the 11th March 1915, and became 
ahsolute contraband before the seizure. In  the 
cases of the first five vessels to be detained and 
of the last but one, the shippers named in the hills 
of lading were Schmoll Fils et Compagnie, and in 
fne other two the National Export and Import 
Company, both of New York. In  the cases of 
the first and second the consignee named in the 
Dills of lading was Otto Zell, a forwarding agent 
at Gothenburg. The claimants themselves were 
Darned as consignees in the other cases and they 
duly appeared and claimed the goods in all.

An assiduous and intelligent agent was then 
employed, who made it his business to procure all 
documents relating to the matter and to put them 
af the disposal of the Procurator-Genera! in 
numerous bundles and portfolios, and the Pro
curator-General devoted the Christmas holidays of 
f“16 to their perusal. Assuming them to have 
ecu the same as those again submitted shortly 
efore the trial, they filled thirty-four volumes ; 

even those printed in the record, though but a 
small part of- the whole, occupy 450 printed

Accordingly the Procurator-General decided to 
^  t° settle the case. At this time neither 
quebracho extract nor chestnut extract could be 
exported from the United Kingdom except by 
pecial licence, by virtue of a proclamation dated 
ue 3rci p'ep I 9 l 5 t and of an Order in Council 
ated the 18th March 1915, issued under the 
ustoms and Inland Revenue Acts of 1879, the 

^ustoms (Exportation Prohibition) Act of 1914
n.. ,°ther statutes. He informed the claimants’ 
Dhcitors of these facts, of which they presumably 
ero and certainly might have been already aware, 
Dd offered that the War Office should purchase 

y® 8°°ds at the duly authorised price and that 
, e proceedings for condemnation should be 
^ -'tu rn e d . The claimants insisted on theii 

8ht to damages and stipulated that both the 
nr6 art̂  the discontinuance should be without 
pejudice to their claims. This was agreed to 
an etters dated the 26th April and 1st Oct. 1917, 
„ Procurator-General discontinued his pro-
ay mS8 by leave on the 28th July 1919. There- 
0 ,er tfle suit continued for the claimants’ benefit 
th ^ were the actors and the parties to take
ci e. 0(®duct of it and to press it on. When their 
decAS came f° trial they failed. The President 
ami u tfmt, as regards both the original seizure 
q the subsequent proceedings, what had been 
t l e was done on reasonable grounds and was 

rotore excusable. Hence this appeal. 
er® °an be no doubt that the appellants have 

g0 a loss which is regrettable and large,
the  ̂ H°Ur Teare elapsed between the seizure and 
thev o®ment' -̂ Beir c°sts have been heavy and 
Mev a -re .that they have had to pay interest to 
Betw’ t*le*r ventlor. Above all, the difference 
and hT1 ‘̂ie Prl°e which they obtained in England, 

that obtainable if they had sold the goods in

Sweden, as they meant to do, was on so large a 
quantity very great.

Their Lordships, however, do not wish it to be 
supposed that in their apprehension of the matter 
these large sums could in any case have been 
chargeable against the Procurator-General. 
Strictly speaking, only liability is in issue now. 
If  that could be established, it would be for the 
registrar and merchants to assess the damages 
payable for proceedings taken without sufficient 
grounds, which deprived the claimants of the 
possession and control of their goods. So much, 
however, has been said of the commissions and 
omissions of the Procurator-General, as the occasion, 
if not the cause, of this great loss, that their 
Lordships think it would be misleading to pass 
over in silence the contention which has been 
raised.

No doubt the effect of sending the vessels in 
for further inquiry was to bring this cargo within 
the ambit of the prohibition of export of tanning 
materials, but it does not follow that all the 
claimants’ loss thereby can be thrown on the 
captors. The same misfortune would have fallen 
on them if the vessels had come into a British 
port of refuge and had there discharged the goods. 
Further, under a proper licence export would have 
been permitted, But the claimants never applied 
for that licence or ascertained whether it could 
have been obtained or not. So far they are pre
sumably the authors of their own injury. Besides, 
the measure of damage, applicable to conversion or 
detinue of their goods or to failure to deliver them 
under a contract of sale in an action brought in a. 
municipal court, may be no guide in a claim against 
captors, without proof of special circumstances. 
As for loss of interest the claimants’ relations with 
Meyer are remote matters and it was in any case 
for them to take steps to minimise this and other 
losses. They seem to have done nothing.

The authorities may be referred to briefly. The 
foundation of the right, variously expressed in 
different cases, may be said to be the existence of 
reasonable suspicion, it may be of illegitimate 
traffic, it may Be of enemy character, it may be of 
illegal action or service or what not, but there 
must be such suspicion as warrants inquiry into the 
facts and adjudication upon them by a properly con
stituted court: (see the judgment of Story, J. 
in [The George, 1815, 1 Mason, 24, quoted with 
approval in The Oslsee, 9 Moo. 150). Even slight- 
grounds of suspicion may suffice. In  The Elizabeth  
(1809, 1 Acton, 10) the reason given by the Lords 
of Appeal for condemning the captors in costs 
was that there appeared to be scarcely any ground 
for detaining the vessel. The Judicial Committee’s 
judgment in The B aron  Stjernblad (14 Asp. Mar. 
Law Cas. 178; 117 L. T. Rep. 743 ; (1918) 
A. C. 173) develops the matter. In a case where 
it has become apparent by statistical evidence 
or otherwise that a considerable proportion of 
the collective imports into a neighbouring 
neutral country of a particular commodity, which 
is in its nature contraband, does in fact proceed 
by a continuous transit into the enemy territory, 
any particular importer of such goods belongs to 
a class of importers some of whom at any rate 
must be obviously engaged in contraband trade. 
Suspicion then attaches to all, and the question 
is one of the existence of reasonable suspicion, 
not of the possession of proof attaching that 
suspicion to a particular member of the class.
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The suspicion, for example, attaches to the par
ticular goods by reason of the circumstance con
nected with the class of goods generally that it is 
in its nature contraband. Those v/ho seize on the 
grounds of reasonable suspicion are entitled to 
the benefit of such evidence as other officers of 
the Crown may possess as to ulterior destination, 
and are not limited by the information, or the 
lack of it, to be found in the ship s papers them
selves. Neither at the actual time of seizure 
nor in the conduct of the proceedings is the officer 
responsible called upon to constitute himself judge 
or justified in doing so. The decision, if grounds 
for seizure existed, must in general rest with the 
court, and the court is also peculiarly the tribunal 
to determine any questions of suggested delay in 
the proceedings. The judgment in The Ostsee 
(9 Moo. 150) is the standard authority on all these 
matters. It  points out that the ship (and equally 
the cargo) “ may be involved witn little or no 
fault on her part in such suspicions as to make 
it the right or even the duty of a belligerent to seize 
her ’ ; nor is it possible to lay down by any exact 
definition what the circumstances are that will 
justify capture or excuse it if no condemnation 
follows, liven if the circumstances known by the 
captor at the time of the first detention are not so 
founded in fact as to serve as an excuse, he may 
still avail himself for this purpose of other grounds 
subsequently brought to his knowledge, as he 
could have done if he had proceeded and obtained 
condemnation. “ It  is not necessary,” says Sir W. 
Scott in The Ju ffrcw  M a r ia  Schroeder (3 C. Rob. 
152), “ that the captor should have assigned any 
cause at the time of capture ; he takes at his peril 
and on his own responsibility,” and from this it must 
follow that after-acquired knowledge is available 
for the one purpose or for the other. I t  is a 
fallacy to suppose that suspicion can only be reason
able in so far as there are facts before the mind 
of the person who suspects, and that accordingly 
no facts learnt subsequently are available to excuse 
a seizure. The present is not a case of arbitrary 
or capricious arrest, ventured on the hazard that 
a case for conviction may ultimately turn up. 
Nor can it be said of it that there were no “ circum
stances connected with the ship or cargo affording 
reasonable ground for belief that one or both or 
some part of the cargo might prove upon further 
inquiry to be lawful prize : (The Ostsee, 9 Moo. 
at p. 162.)

The liability of the Procurator-General, if any, 
has been rightly presented under two heads i 
the first, liability for the original seizure; the 
second, liability in respect of the course taken 
in the legal proceedings. Somewhat different 
considerations no doubt arise in the two cases. 
The original seizure takes place before the particular 
circumstances have been inquired into ; the suit 
is prosecuted after materials have been collected 
and time has been allowed for their examination. 
The element of mere suspicion, so prominent when 
first the prize is brought in, diminishes as investi
gation proceeds and proof takes its place. The 
prospect of the discovery of substantial evidence 
is one that can be weighed by those in charge of 
the case for the Crown. It  follows, in their Lord- 
ships’ opinion, that a point must ultimately be 
reached, at which, without purporting to act as a 
judge, the Procurator-General should decide for 
himself whether to go on or not. This obligation 
is all the more important because of the change

,of practice, necessitated by changed circumstances, 
which authorises the collection of material at large 
and its presentation by both sides instead of 
deciding the question of release or detention, in the 
first instance, only on evidence coming from the 
ship.

It  was not contended at the bar that the liability 
under the first head was to be considered simply as 
at the time when the vessels were first diverted, 
or simply upon the information then present to the 
minds of the actual officers who ordered the 
diversion. Counsel recognised that, under the 
conditions imposed by modern warfare during the 
late war, the question should be considered in the 
light of the information available to the Procurator- 
General and his assistants at the time when the 
effective decision was taken to detain the goods for 
the purpose of condemnation in prize, that is, 
substantially, at the dates of the writs. At the 
trial evidence was given, in the usual form of 
information obtained and communications inter
cepted, with regard to the parties connected or 
apparently connected with these shipments. It  is 
true that it was given in affidavits recently sworn, 
which did not in all cases specify the dates at which 
particular events relied upon had first become 
known to the authorities concerned. The Presi
dent, however, gave attention to theSe points, for 
he discarded some matters on the ground that they 
were after-acquired information and assumed that 
others only were available at the critical time, 
and, as the claimants do not appear to have pressed 
that the Procurator-General should be more specific 
in the matter of dates, the objection has little 
weight now.

It  appears, then, that when the several proceed
ings were begun the following matters were avail
able for consideration. The goods were contraband 
goods of a kind often and largely sent on a con
tinuous transit from the United States through 
Sweden to, Germany, where they were scarce and 
dear. They were going to Gothenburg, a place of 
import for goods intended for Swedish consump
tion, but convenient also and often used for this 
ulterior trade. The National Export and Import 
Company of New York had been concerned in it, 
and so had Otto Zell, who furthermore was a for
warding agent for others, and in fact had no interest 
in the claimants’ goods, and an intercepted message 
had given ground for expecting large quantities 
of quebracho extract to be sent shortly from 
Schmoll Fils et Compagnie to Scandinavian ports 
for account of James Meyer, though it was not yet 
known, or is not shown to have been known at 
the time in question, that Meyer was the claimants 
vendor in respect of these very consignments.

Under these circumstances their Lordships are of 
opinion that they cannot question the President s 
conclusion as to the existence of sufficient grounds 
for the detention. Although in the long run 
condemnation could not be hoped for, still, when 
he goods were placed in prize there was probable 

cause for a judicial inquiry with a view to their 
condemnation. It  is not a case like The Ostsee 
(sup.), where the detention, though honestly made, 
was made on a ground which in fact had no exist
ence. Nor is it such a case as is there mentioned as 
possible of a seizure “ where not only is the ship m 
no fault, but she is not by any act of her own open 
to any fair ground of suspicion.” In  such cases 
(and the proposition applies equally to goods) the 
belligerent may seize at his peril and take the
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phance of something appearing on investigation to 
justify the capture, but failure is visited with the 
liability to pay damages and costs. Nor was the 
ca®e merely one of goods going to a geographical 
neighbour of Germany or of goods going to a port 
■whence they could easily be sent on. Of all the 
goods, in their nature contraband, which went to 
that port, some, perhaps many, parcels certainly 
nnd Germany as their ultimate destination, and 
targe profits awaited any neutral consignees who 
sent them there. As for the goods themselves, 
some came from and some went to persons known 
t° be engaged in the trade. Their Lordships 
cannot doubt that, as regards all their consign
ments, the claimants were rightly brought into 
°ourt to explain where they were really going to.

As the second part of their case the appellants 
claim damages for the action or the inaction 
of the Procurator-General after they had disclosed 
Heir documents to him and had satisfied his 

Requisitions. They say that it then became his 
uuty to obtain the prompt and effective release 
• cargo, and, if necessary, to apply for
uud to procure a licence to export it. They even 
aver> as a ground for claiming all damages con- 
sequent upon the detention of the goods, that if the 
Prohibition so stood in the way of the fullest benefit 

emg derived from a decree of release, the Prize 
ourt was bound to restore the position in their 
av°ur by requiring the Procurator-General to pay 

compensation, because another, and the appro
priate, department had failed to exercise its dis- 
' rf,p10n in the manner desired.

Their Lordships think that in principle these 
intentions fail. The greater the mass of transac- 
!ons to be inquired into, the more astute the 
Rhemes of contraband traders, the more enlarged 
he available sources of information and the means 

making it subserve the discovery of truth, the 
g,0re is it necessary that the Procurator-General 
, , °md have all proper opportunity of preparing 
in C CaSe ôr sobmissi011 to the court, free from the 

Slstent pressure of a liability in damages and 
inA S’ S°  'ong as be has not been guilty of delay for 

direct objects or from mere neglect, and has 
aterials which are proper to be examined judici- 

n j -  I t  is not suggested against the Procurator- 
x .Rcral that he protracted the proceedings in bad 

,or maliciously, or in fact at all. His good 
q itfi j8 indeed conspicuous throughout. When he 

®re<I _a settlement, the claimants, under advice, 
it teiria'ne(i it without protest and shortly accepted 

' , Ibey reserved their existing claims, but they 
Th i>10 legation of any fresh ground of complaint. 
^  e _pr°curator-General is not a judge ; neither to 
he° ' rown, to the court, nor to the claimants does 
th °We any duty to decide questions, which are for 
jle6,court, nor is he entitled to . proceed only when 
suit M-tr- PersonaI conviction upon the question in 
^  ■ His duty is to act reasonably. Even where 
th Pau°ity of the evidence for condemnation or 
the p undance of the evidence in reply would lead 
aba bbocurator-General, as a reasonable man, to 
y ndon any further attempt to obtain a condemna-
0l. ’ there is no authority for saying that the ship 
in ,fr rg0 "lb  be detained thereafter at his expense 
trier a.rna8es> and that the application for release is 
<}ef eJy a protective step for him to take in self- 
Ca nt*!- It  is equally a step which the claimant 
As t aae and ougbt to take to mitigate his damages. 
a ,j. 0 Ibis the Procurator-General duly applied for 

Continuance of his own part of the proceedings.

Before he did so the claimants had made no applica
tion to the court, so far as the record shows, to 
accelerate their course, and after that discon
tinuance they were themselves dom in i lit is . He 
was under no obligation towards them to apply for 
an export licence, and, if none was forthcoming, 
he came under no liability in consequence. Instead 
of applying for a licence themselves, as they 
were free to do, the appellants preferred to 
sell the goods to the War Office and to take 
their chance of obtaining damages on some ground 
at the trial. *

A passage in the judgment of Sir Samuel Evans 
in The K ro n  P r in z  Gustav A d o lf (2 Br. & Col.
P. C. 418) is relied on as laying down a rule 
that the" Procurator - General must within a 
reasonable time after getting full information 
into his hands decide whether he has a case 
for condemnation or not, so that if he has none 
he may apply for the release of the res, and 
that, if he fails to do so, he proceeds or delays to 
discontinue at his personal risk as to damages. 
The point does not seem to have been argued ; the 
proposition intended to be laid down is by no 
means clearly expressed, and it has been doubted 
whether anything more was intended than to give 
interest in the particular case to mitigate excep
tional hardship : (The D ir ig o , 14 Asp. Mar. Law 
Cas. 467; 121 L. T. Bep. 477; (1919) P. at 
p. 227). Their Lordships agree with the view 
expressed by Lord Sterndale in that case that, 
if the decision in question purported to lay down 
a general rule that “ whenever the Crown had 
the benefit of the money they ought to pay interest 
to the claimant when an order of release was made,” 
the decision so far cannot be supported.

It  may be that there are cases so plain that to 
keep them up is patently unreasonable and some 
mulct, probably in costs, should be the consequence 
of undue tenacity. Deliberate procrastination or 
a scheme for delay would, of course, be a wholly 
different matter. Where, however, there is a real 
question of law, a conflict of testimony or a genuine 
doubt as to the inference to be drawn from ascer
tained facts, the Procurator-General is not to be 
visited with costs or damages merely on the ground 
that he submits it to the judgment of the court, 
instead of taking the decision into his own hands. 
He is entitled to have genuine doubts cleared up 
by the claimant to the satisfaction of the court. 
The duty of a neutral claimant to explain what is 
doubtful or obscure in his conduct or position for 
the enlightenment and decision of the court has 
been laid down in The Lou is iana  (14 Asp. 
Mar. Law Cas. 233; 118 L. T. Bep. 274;
(1918) A. C. 261, at p. 464): “ In the Prize 
Court a neutral trader is not in the position of a 
person charged with a criminal offence and pre
sumed to be innocent unless his guilt is established 
beyond reasonable doubt. He comes before the 
Prize Court to show that there was no reasonable 
suspicion justifying the seizure or to displace such 
reasonable suspicion as in fact exists. The State 
of his captors is necessarily unable to investigate 
the relations between the neutral trader and his 
correspondents in enemy or neutral countries ; but 
the neutral trader is, or ought to be, in a position to 
explain doubtful points.”

It  would be inconsistent to hold that the Pro
curator-General is bound to forestall that decision, 
or permitted to seek it in a genuinely doubtful case 
only at his own personal risk.
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The settlement, into which the appellants entered 
even though made without prejudice and accom
panied by a reservation of their rights as to damages, 
took place before, or at any rate no later than, the 
earliest date at which it can be said that the Pro
curator-General ought to have concluded that he 
had no case to go upon, and it is from this settle
ment and sale that nearly all the damages incurred 
by the appellants have arisen. Further, it put them 
in no better position than they would have been in 
if they had received the goods themselves under a 
decree for their release instead of receiving the 
proceeds of their sale to the War Office. A decree 
for release does not warrant actual ability to remove 
the goods from the realm. This might be impos
sible for want of bunker coals or of labour or 
of repairs, and yet it could not be said that the 
redress given by the Prize Court was made ineffica
cious by reason of something of which that court 
ought to take notice. As is assumed in The Düssel
do rf (14 Asp. Mar. LawCas. 478; 15 Asp. Mar. Law. 
Cas. 84 ; (1920) A. C. 1034), release means release 
out of the custody of the marshal in this country, 
where the goods are, and it is for the owner 
of them to arrange to remove or dispose of them as 
he can. The Court of Prize cannot give itself a 
more extensive jurisdiction in cases where the 
neutral is unable to remove his property out of the 
realm, or award damages against the Procurator- 
General for consequences arising from matters to 
which he is a stranger, merely because he and the 
officers of the customs are alike in the service of the 
Crown. As a matter of fact, in this case the 
prohibition on export was duly made under statu
tory authority, and the question of granting a 
licence to export was not raised, but had it been 
otherwise the claimants should have sought their 
remedy, if any, against the officials actually con
cerned, in the ordinary courts of the country. An 
imaginary case was put of sovereign power being 
used to thwart neutral claimants, to stultify the 
Prize Court and to defeat the benefit of adjudica
tion in prize, by an executive prohibition of the 
export of any and every subject matter released. 
Their Lordships cannot entertain so far-fetched a 
case. Should it ever arise the courts of the country 
concerned will be most fitted to pass upon it. The 
jurisdiction of the Court of Prize is to condemn or 
to release, not to override the executive after 
release has taken place. It  is bound by the statutes 
of this country, in which it sits, and cannot interfere 
with acts done under Proclamations or Orders in 
Council validly issued by virtue of those statutes. 
If  this is so, it cannot do indirectly what it has no 
power to do directly, and give damages against the 
Crown in prize because it had no power to give to 
the successful claimants permission to export.

Their Lordships are accordingly of opinion that 
neither in respect of the original detention of their 
goods nor of his subsequent conduct in the pro
ceedings in prize can the Procurator-General be 
made liable in damages or costs, and they will 
humbly advise His Majesty that this appeal should 
be dismissed with costs.

Solicitors for the appellants, B u ll and B u ll.
Solicitor for the respondent, Treasury Solic itor.

Court of Ijutocature.
COURT OF APPEAL.

Jan . 14 and 17, 1921.
(Before Lord S t e r n d a l e , M.R., W a r r i n g t o n  and 

S c r u t t o n , L.JJ.)
T h e  T u r i d . (a )

A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N . 

Charter-party — Expense o f un loading tim ber — 
“ Cargo to be taken fro m  alongside at charterers' 
expense*as cu s to m a ry "— Custom o f port, o f  Y a r
mouth— Custom inconsistent w ith  term o f charter- 
party .

B y  a charter-party o f the lsi Oct. 1914 i t  ivas agreed 
between the p la in tiffs , the owners, and the defendants, 
the charterers, that the steamship T. should load a 
cargo o f tim ber at Soroka fo r  carriage to Yarmouth  
and deliver there “ as ordered, or so near thereunto 
as she m ay safely get, always afloat ”  ; and that the 
cargo should be “ taken fro m  alongside the steamer 
at charterers' r is k  and expense as customary.' 
The T. was ordered to discharge at. a pa rt o f the 
quay occupied by the charterers, to which she was 
aluxLys afloat unable to get nearer than about l i f t . ,  
and the cargo was there discharged by stagings 
slung fro m  the sh ip ’s side to the quay, the stevedore's 
men w orking in  two gangs, one ca rry ing  the timber 
to the sh ip ’s r a i l  and the other ca rry ing  it  ashore. 
I t  was proved that there was a custom o f the port 
o f Yarm outh that the whole o f th is  work should be 
done by and at the cost o f the ship. The shipowners 
objected that the alleged custom was inconsistent 
w ith  the terms o f the charter-party, and sued the 
charterers to recover the costs o f discharge over and  
above the rate fo r  delivery at the sh ip ’s ra il.

H e ld , that the case was ind istinguishable fro m  Holman 
v. Wade (Tim es, M a y  11, 1877) and that the 
court were bound by that case to hold that the 
custom was inconsistent w ith  the cha rte r-pa rty ; 
and that the shipowners were entitled to recover 
fro m  the charterers the costs o f discharge over and 
above the rate fo r  delivery at the sh ip 's  ra il.

Decision o f the D iv is io n a l Court (15 Asp. M a r. Law  
Cas. 155 ; 123 L . T . Rep. 587) affirmed.

A p p e a l  by the defendants, the charterers, from a 
decision of the Divisional Court (Duke, P. and 
Hill, J.) who followed the decision of the Court of 
Appeal in H olm an  v. Wade (sup.).

The facts appear sufficiently from the headnote. 
M a cK in n o n , K.C. and H arney, K.C. for the 

appellants.
Raeburn, K.C. and J . 0 . T ra p n e ll for the 

respondents.
Lord S t e r n d a l e , M.R.—This is an appeal from 

a judgment of the Divisional Court, sitting in 
Admiralty, in favour of the shipowners in respect 
of a claim for certain expenses incurred in dis
charging the steamship T u r id . She went to 
Soroka under a charter by which she was to load 
a cargo of timber, and being so loaded, to proceed 
to Great Yarmouth as ordered, or as near thereunto 
as she could safely get, and deliver the same afloat. 
The charter also provided that the cargo was “ to 
be brought to and taken from alongside the steamer

(a) B e p o rts d  b y  W . C. Sand fo rd , E sq ., B a rr is te r-a t-
Law.
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at charterers’ risk and expense as customary.” 
The facts, after the ship arrived at Yarmouth, as 
stated by the learned President, were as follow: 
“ The draught of the T u r id  was such that to be 
afloat at Yarmouth she could not come within 
about 13ft. of the quayside at which she was to 
discharge. The usual method of unloading for a 
ship so situated is to erect stagings between the 
ship’s side and the edge of the quay, abreast of the 
several holds, such stagings being constructed of 
haulks of timber carried from the quay to the 
ship’s side at a level of 4ft. or 5ft. below the rail, 
with planks resting upon the baulks. The T u r id  
had three holds, and three stagings were erected. 
At each staging one gang of men carried the timber 
ho the ship’s rad, and another gang received it there, 
carried it ashore, and stacked it at a distance of 
some 12ft. from the face of the quay. Stacking of 
timber nearer the water side was not permitted, 
as free passage way had to be kept there. The 
cost in question was the cost of erecting the stagings, 
carrying the timber across the stagings, and across 
the 10ft. or 12ft. of quay, and stacking it. Before 
the learned judge in the County Court proof was 
given of a custom of the port of Yarmouth that the 
whole of this work should be done by, and at the 
cost of, the ship. It  was objected, on the part of 
the shipowners, the plaintiffs, that the alleged 
custom was inconsistent with the terms of the 
charter-party, and the learned judge took this view 
and gave judgment in their favour for the sum in 
dispute.”

In my opinion, this case is governed by the 
decision in H olm an  v. Wade (Tim es, May 11, 
t877), and that being so, I  do not think it necessary 
or indeed advisable, to express any opinion of my 
own as to what my decision might have been if I  
had not thought the case to be governed by 
H olm an  v. Wade (Tim es, May 11, 1887). The two 
'earned judges in he Divisional Court differed with 
reS rd to that matter, the President being of 
°Plr ion that the custom was inconsistent with the 
charter, while Hill, J. was of opinion that he would 
have held that it was not inconsistent if he had not 
been bound by H olm an  v. Wade (sup.). There is a 
great deal to be said on both sides, and I  do not 
think it necessary or right to express any opinion 
uPon it.

H olm an  v. Wade (sup.) is only reported in an 
unsatisfactory manner, that is to say, it is only 
deported as a piece of,news in a newspaper. Counsel 
tor the appellants referred to it as an ancient case 
Which had been disinterred from the rest where 
h had lain so long. I t  surprised me to find after 
that that it was decided in 1877, a date well within 
the recollection of, at any rate, one member of the 
bench. It  is reported in The T im es newspaper 
°nly ; why, I  do not know, and I  think it is very 
unsatisfactory to find oneself bound by a case not 
U‘ly reported, and as to which we have not full and 

Proper knowledge. But the case has been referred 
o and dealt with in various other cases. I  do not 
hink any opinion has been expressed with regard 
o it in the Court of Appeal here, although it came 
more the Court of Appeal in Ireland, but it has 

• een cited from time to time in courts of first 
Ustance. I t  has been followed in a case to which 
shall refer directly, and so far as I  know, no dis

approval of it has ever been expressed. The 
! j ! 0lflty about it is to ascertain exactly what it did 
o ^ le . I t  was a case at Hull, where the ship- 
wuers were claiming for the expense of discharging 

V ol. X V ., N. S.

in circumstances very similar to those of this case. 
In  answer to that claim, the defendants set up a 
custom which is pleaded in the defence as follows : 
“ I t  is the customary and recognised mode of 
discharge of the Victoria Docks at Hull for ships 
laden with timber to discharge their cargo upon 
the quay alongside, and to continue the discharge 
as long as there is quay space vacant for the dis
charge thereof, and the cargo is then taken from 
alongside by the consignees thereof.” The custom 
is rather curiously expressed, but I  think what it 
means is that when the cargo has been discharged 
upon the quay, and not until then, it has been dis
charged alongside, and that the consignees taking 
it from there are taking it from alongside. It  
rather appears as though the custom which had 
been put to the jury was not exactly the custom in 
the terms there pleaded, because in the associate’s 
certificate this appears: “ The jury found that 
according to the terms of the charter-party (apart 
from the question of usage or custom) the cargo 
was not to be taken by the shipowner from the 
ship's rail by means of a stage, supplied by him, to 
the quay, and there stacked by and at the risk and 
expense of the shipowner : that was to be done by 
and at the risk of and expense of the merchants.” 
I  rather infer that that was the custom that had 
been put to the jury, and if so it is not exactly in the 
terms of the defence. The jury also found “ that 
the alleged usage or custom is proved to their 
satisfaction.” On that Manisty, J. entered judg
ment for the plaintiffs on the ground that the 
custom was inconsistent with the terms of the 
charter-party, and his decision was affirmed by the 
Court of Appeal,

H olm an  v. Wade (sup.) has been cited as a 
decision upon the question whether a custom to 
stack could be a good custom. That, I  suppose, 
means stacking after complete delivery had taken 
place, and it was attempted to distinguish this case 
on that ground. I  do not think it is distinguishable 
on that ground for two reasons : One is that the 
expense which was sued for in the action, a small 
sum, was an expense both of stacking and unload
ing. I  was taking the words “ stacking and 
unloading ” from the report in the Times, but it is 
more accurate to take it from the pleadings in that 
case: “ They were forced to discharge the said 
cargo and stack the same on the said quay, and 
thereby incurred expenses amounting to 111.” 
The whole of that expense was given to the plaintiff. 
If  it had been stacking alone, of course, the expense, 
small as it was, ought to have been divided, ar.d 
only the stacking expenses should have been 
given to the plaintiffs ; but I  also notice that in 
the report in the Tim es it is stated that it is neces
sary in order to unload deals to have a stage from 
the quay to the ship, and as the deals are unloaded 
and the ship, being lightened, rises, it is necessary to 
raise the stage and it is necessary also as the deals 
are landed to stack them, and all this involves 
considerable expense.” I  gather from that that 
it is not meant that, after there had been a complete 
delivery, the merchants were asking the ship
owners to stack, in the sense that they wanted 
them to stack and mark qualities or sizes or any
thing of that kind, but that in the course of delivery 
it was necessary to stack, because a large quantity of 
timber cannot be thrown loose upon the quay, as it 
would take up an unnecessary amount of room. 
The stacking, I  think, was considered as part of 
the putting upon the quay—part of the delivery, j

2 B
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For these reasons I  do not think that that case 
can be distinguished from this on the ground that 
it related to stacking only. If  it cannot be so 
distinguished it seems to me to be exactly in point 
here. I t  has been acted upon in The N ifa  
(69 L. T. Rep. 56; (1892) P. 411 ; 7 Asp. Mar. 
L. Cas. 327) in the Admiralty Divisional Court, 
and whether it be inconsistent with the decision 
of Bigham, J. in Stephens v. W in tringham  (1898, 
3 Com. Cas. 169) or not, it is not a matter that it is 
necessary for us to consider here. I  can see points 
of distinction between that case and this; but 
whether Stephens v. W in tringham  (sup.) can be 
reconciled with H olm an  v. Wade (sup.) or not, 
in my opinion, the decision in the case before us 
cannot be distinguished from that in H olm an  v. 
Wade (sup.). Therefore, I  think the appeal fails 
and should be dismissed with costs.

W a r r in g t o n , L.J.—I  agree. I  also think that 
we are bound by the decision in H o lm an  v. Wade 
(Times, May 11, 1887). I t  is quite true that the 
report of H olm an  v. Wade is somewhat unsatis
factory, and the rest of the materials for 
considering that case are afforded only by the 
record. But this, at all events, is clear both 
from the report and from the record, that the 
question between the parties was, who was to pay 
the expense of the process by which, according to 
the alleged custom, the cargo was discharged. 
The shipowner said : “ By the terms of the con
tract, you, the charterers, are to pay the expense 
of discharging from alongside.” The charterers 
said: “ By the custom which we have proved, 
you, the shipowners, are not only to perform the 
operation of landing the cargo in the way we say 
the custom prescribes the landing, but you must 
also pay the expense of it.” The ultimate decision 
was that, at any rate, that part of the custom 
which was said to throw the expense upon the ship
owner was inconsistent with the terms of the 
contract, which provided that that cargo should 
be taken from alongside the ship at the risk and 
expense of the charterer. The custom may well 
be held to regulate the mode of discharge according 
to the express terms of the contract; but the pay
ment of the expense is an absolute obligation 
thrown by the contract upon the charterer, and 
not, therefore, capable of being varied by any such 
custom as alleged in the present case. For the 
reasons given by the Master of the Rolls, I  think 
we are bound by H olm an  v. Wade (sup.), and, 
therefore, so far as we are concerned, there is an 
end of the matter.

S c r u t t o n , L.J.—I  have felt considerable doubt 
and difficulty as to whether we know enough 
about H olm an  v. Wade (Tim es, May 11, 1887) to 
be bound by it, as we should, of course, be bound 
by it, as a decision of the Court of Appeal, if we 
clearly knew what it decided. I  have felt the more 
doubt and difficulty, because although it is not 
proper that I  should express a final opinion if we 
are bound by the decision in H olm an  v. Wade (sup.),
1 think, as at present advised, that in the absence 
of H olm an  v. Wade (sup.) I  should have taken the 
same view as Hill, J. would have taken but for that 
case. I  think I  should have treated the custom 
alleged in this case, as was said by Lord Esher in 
Aktieselkab H elios v. E km an and Co. (8 Asp. 
Mar. Law Cas. 244 ; 76 L. T. Rep. 537 ; (1897)
2 Q. B. 83), as simply explaining what the 
delivery of the cargo to the consignee alongside 
is and how it is to be effected. I  think I

should have taken the same view of that case as 
Bigham, J. took in his working out of it in 
Stephens v. W in tringham  (3 Com. Cas. 169), as 
applicable to the Port of Hull. But we have certain 
materials upon which we can judge of what H olm an  
v. Wade (sup.) decided. We have the record and the 
formal judgment, and we have a short report of 
the case in the Tim es newspaper. It  appears 
from the record that the shipowners alleged that 
the ship came to H u ll; that the charterers did not 
and would not take the said cargo from alongside 
the ship at their own risk and expense ; and that 
the shipowners were forced to discharge the cargo 
and stack it on the quay, and incurred expenses 
amounting to 111. The charterers, in their reply, 
alleged a custom in the mode of discharging at 
Victoria Docks, whereby ships discharge their 
cargo upon the quay alongside and continue the 
discharge as long as there is quay space vacant 
for the discharge thereof. The shipowners replied 
that the alleged custom was contradictory of the 
charter-party. For some reason which I  do not 
at present understand, Manisty, J. left to a common 
jury the meaning of the charter, and it appears from 
the terms of their answer that something further 
than was pleaded had been alleged as the custom. 
They found that the cargo was not to be taken 
by the shipowners from the ship’s rail by means 
of a staging supplied by them to the quay and there 
stacked at their risk and expense ; but they also 
found that the alleged usage or custom was 
proved in fact to their satisfaction. The judge, 
however, entered judgment for the plaintiffs, the 
shipowners, for the whole amount claimed on the 
ground that the custom was inconsistent with the 
charter-party, and the Court of Appeal upheld his 
decision.

It  is not quite clear what construction the court 
put upon the charter-party. There have been 
judges who have said that “ alongside ” means 
at the ship’s ra il; others who have said “ alongside ” 
means within reach of the consignee, hanging on 
to the ship’s tackle. Others have said that it 
means deposited upon the quay, and deposited 
not haphazard, but in a sort of order. Whichever 
construction the court took in H o lm an  v. Wade, 
it seems to me that they included in the 111. which 
they gave to the ship something more than mere 
stacking; they included what they called discharging 
or unloading, which I  think must mean a certain 
amount of carriage over the quay, and whichever 
custom it was that the jury found, whether it was 
the custom as pleaded, or whether that of erecting 
a stage and stacking which is not the custom 
pleaded, it must have been held to be inconsistent 
with one of the constructions of the charter which 
I  have put forward. That being so, there being, 
so far as I  can see, no subsequent decision of this 
court inconsistent with that finding, although 
some parts of the judgments in Aktieselkab H elios  v. 
E km an and Co. (sup.) in my view go very near it, 
whatever I  may think I  might have found if I  had 
been sitting in the court at that time, it appears 
to me that I  am bound by that decision of the Court 
of Appeal, and that it would not be dignified or 
proper for me to argue against the correctness 
of that decision. H it is to be reversed—and R 
may be a case of sufficient importance as affecting 
other ports to take it to the House of Lords—it is 
for the House of Lords to say whether they think 
H olm an  v. Wade (sup.) was rightly decided and 
not for me.
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For that reason, coming to the decision with 
considerable doubt, I  think I  am bound by H olm an  
Y- Wade (sup.), and I  agree that the appeal should
be dismissed. . . . ,

A ppea l dismissed.

Solicitors for the appellants, T rin d e r, Capron, 
and Co.

Solicitors for the respondents, Botterell and 
Roche.

Wednesday, Feb. 16, 1921.
(Before Lord S t e r n d a l e , M.R., S c r u t t o n  a n d  

Y o u n g e r , L.JJ.)
T h e  D a n u b e  I I .  (a)

a p p e a l  f r o m  t h e  a d m i r a l t y  d i v i s i o n .
L im ita tio n  o f actions— Servant o f the Crown— 

Negligence in  the performance o f a p u l l ic  duty— 
Im p lie d  repeal o f a statute by a subsequent statute— 
P ub lic  A u tho rities  Protection A c t 1893 (56 &  57 
Viet. c. 51)— M a rit im e  Conventions A c t 1911 (1 <fe 2 
Geo. 5, c. 57).

Phe P ub lic  A u tho rities  Protection A c t 1893 protects 
servants o f th e Crown in  the performance o f a public, 
duty in  the same manner as i t  protects the servants 
o f p u b lic  authorities who can themselves be sued. 
I n  an action to which the M a r it im e  Conventions 
A ct 1911 applies, sect. 8 o f that Act, which lim its  
the period fo r  commencing an action to two years, 
does not repeal the P ub lic  A u tho rities  Protection  
A ct by im p lica tion.

-t hus a p a rty  whose vessel has suffered damage 
fro m  the negligent navigation o f a Government tug 
t>y an officer o f the Royal N ava l Reserve acting in  
the course o f his duty must commence an action  
against the officer w ith in  s ix  months o f the day 
upon which the cause o f action arose.

Consideration o f the circumstances under w hich the 
provis ions o f one stutute may by im p lica tio n

^Jfepeal the provis ions o f another.
Caliph (12 Asp. M a r. L a w  Cas. 244 ; 107

» L . T . Rep. 274 ; (1912) P. 213) considered, 
v is io n  o j H i l l ,  J . (infra) affirmed.

■Motion for damage by collision.
The facts fully appear in H ill, J.’s judgment. 
Stephens, K.C. and Dum as for the plaintiffs.

^ R G o rd o n  Hewart (A.-G.) and D unlop, K.C. for the

Edition to the cases cited in the judgment, 
ae following cases also were cited in the argument.

W ilson v. 1st Ed inburgh  C ity  R oya l Garrison  
A r t il le ry  Volunteers, 1904, 7 F. 168;

M cT e m an  v. Bennett, 1898, 1 F. 333 ;
S alisbury  v. Gould, 1904, 68 J. P. 158 ;
Parker v. The London County Council, 90 L. T. 

Rep. 415 (1904) 2 K.B. 501.
, H il l , J .—In this case a further question has 
¡®en raised for argument based upon a paragraph 

the defence that the defendant is entitled to 
a protection of the Public Authorities Protection 

cj . 1893. The circumstances are these: The 
aim having been intimated to the Admiralty, 

th6 /Admiralty offered to accept liability upon
basis that they should compensate as if they 

°f en*dled to limit their liability to the tonnage 
pr . . ûg as ascertained in accordance with the 

°vismns for limitation of liability contained in
Reported by S in c l a ir  J o h n sto n  and W . C.| Sa n d f o r d , 

Esqra., BarriBiers-at-Law.

sect. 503 of the Merchant Shipping Act 1894. 
They were willing to pay that amount. The 
plaintiffs were not satisfied with that, and issued 
their writ on the 17 th Dec. 1918 against Mr. Harry 
Jewiss, the master of the tug Danube I I . ,  whom I  
have found to have brought about the collision 
with the steamship by reason of his negli
gence.

I  have to decide whether that action ought to 
have been brought within six months from the 
8th Dec. 1917 when the collision happened. It  
was not brought until rather more than one year 
after. The defendants’ counsel say that they are 
entitled to the protection of the Act, because the 
action, being against the master of the tug, is an 
action against a person in respect of neglect in 
the execution of a public duty. The plaintiffs, 
on the other hand, say, first, that the Public 
Authorities Protection Act does not apply at all 
to servants of the Crown, but only to public 
authorities other than the Crown and to servants 
of such public authorities. Secondly, they say 
that, if it does not apply to servants of the Crown, 
and protection would be given by the Act if it stood 
by itself, then, by reason of the Maritime Conven
tions Act 1911, which provides in respect of claims 
for damage and salvage a different period, namely, 
two years, sect. 1 of the Act of 1893 must, so far 
as actions for damage are concerned, be taken to 
be impliedly repealed by the Maritime Conventions 
Act. The proposition of the defendants, I  confess, 
was to me a startling one. It  is not disputed by 
the defendants that this defence would be open in 
every case of negligent navigation of a King’s ship 
in an action brought against her navigating officer, 
so that in every case, unless the action were brought 
within six months, the defence afforded by the 
Public Authorities Protection Act would be open 
to him. And if the navigators of King’s ships, 
who are negligent in their navigation, are persons 
who are acting in the execution of a public duty 
within the meaning of the Act, then every 
servant of the Crown who is carrying out 
similar duties and who is negligent in the 
performance of them is also protected by the Act. 
I  instanced the case of the telegraph messenger who 
was negligent in riding his bicycle while carrying 
telegrams and knocked a man down, and Mr. 
Dunlop admitted that his argument carried him to 
that extent. No such plea has ever been raised 
in this court, nor, so far as I  know, has any claim 
been made for costs as between solicitor and 
client. So far as the experience of the practitioners 
in this court goes, this contention is new since the 
public Authorities Protection Act was passed in 
1893. The court, however, has to see what the 
Act means and what are the facts with regard to 
the defendant in this case. The defendant at the 
time of this accident was a commissioned officer 
in the Royal Naval Reserve; he was master of a 
Government tug—that is to say, a tug which was 
requisitioned and in commission; he was engaged 
in the duty of towing Government property, a 
battle target, from Portsmouth to Scapa Flow, and 
in the. course of that voyage, and in performing 
that duty, having to come to anchor in accordance 
with the orders of a patrol boat, he so negligently 
managed his tug and tow that he came into collision 
with the plaintiffs’ ship. If  I  had to decide this 
question without having any authority on the 
matter, I  should have grave doubts whether this 
Act, which deals with public authorities and their
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servants, dealt also with servants of the Crown, 
but Mr. Dunlop has referred me to a decision of 
Darling, J. in Benney v. Fitzgerald  (unreported, 
June 27, 1918), and a reference in the course of 
Mr. Branson’s argument in that case to a decision of 
Lawrence, J. in Sexty v. Wells (unreported, June 14, 
1917). Neither of these are reported decisions, 
but they are to my mind quite indistinguishable 
from the present case. In  both cases actions were 
brought against persons in the army in respect 
of negligence in driving motor vehicles belonging 
to the War Office, and in each case the Act was held 
to apply to such persons. I  can see no distinction at 
all, nor can Mr. Dumas see any distinction, between 
these cases and the case of a man who is navigating 
a Government tug, and I  feel bound to follow these 
decisions and take them as my guide. I  therefore 
hold that the Act does apply to this defendant. 
The next question is whether it was impliedly 
repealed by the later Act, the Maritime Conventions 
Act 1911. As I  understand it, having two statutes 
on the statute-book, the court must, if it can, read 
them both as subsisting statutes, and not, unless 
it is clearly driven to it, treat one as repealing the 
other. One of them, the earlier Act, gives a limita
tion of six months in favour of a limited class of 
people ; the other creates a limitation of two years 
in respect of a limited class of causes with action. 
They are not both of them in terms dealing with 
the same matter. I  think it may be that the 
explanation of the decision in The C a liph  (12 
Asp. Mar. Law Cas. 244; 107 L. T. Rep. 274;
( i912) P. 213) is this, that both Lord Campbell’s 
Act and the Maritime Conventions Act are, in 
terms, dealing with claims for loss of life and 
giving different limitation periods; and, it may 
be, in such a case, the later Act must be taken 
to impliedly repeal the earlier Act. But here 
the two Acts are not deahng with the same 
thing ; they cut across one another, and it seems to 
me that the court is not driven to say that either 
is inconsistent with the other. Reading the two 
together, the limitation imposed by sect. 8 in the 
Act of 1911 of two years can be well read as being 
subject to the qualification that it does not apply 
to persons to whom the Public Authorities Protec
tion Act applies, and in their case it will still 
remain six months. I  rather regret that this is 
the result of what I  regard as the logic of the 
argument, because I think that six months in respect 
of ships and persons who may be in charge of ships, 
when their negligence may happen on the ocean, 
may work out to be a very short limitation indeed, 
and the period of two years seems to me to be 
quite short enough. However, that the result 
works out in a way of which I  do not personally 
approve is nothing to the point; the question is, 
what is the law 1 And the conclusion that I  have 
arrived at is that the law is as I  have stated. 
Therefore this defence will be held to be good. 
There will be judgment for the defendants with 
costs other than costs of the issue of negligence, 
which will be the plaintiffs’. The costs that the 
defendant recovers will be taxed as between 
solicitor and client.

The Public Authorities Protection Act 1893, s. 1, 
provides:

Where after the commencement of this Act any 
action, prosecution, or other proceeding is com
menced in the United Kingdom against any person 
for any act done in pursuance, or execution or intended

execution of any Act of Parliament, or of any public 
duty or authority, or in respect of any alleged neglect 
or default in the execution of any such Act, duty, 
or authority, the following provisions shall have 
effect (a) The action, prosecution, or proceeding shall 
not lie or be instituted unless it is commenced within 
six months next after the act, neglect, or default 
complained of. . . .

The Maritime Conventions Act 1911 (1 & 2 Geo. 5, 
c. 57) provides by sect. 8 :

No action shall be maintainable to enforce any 
claim or lien against a vessel or her owners in respect 
of any damage or loss to another vessel, her cargo 
or freight, or any property on board her, or damages 
for loss of life or personal injuries suffered by any 
person on board her, caused by the fault of the former 
vessel, whether such vessel be wholly or partly in 
fault, or in respect of any salvage services, unless 
proceedings therein are commenced within two years 
from the date when the damage or loss or injury was 
caused or the salvage services were rendered, and an 
action shall not be maintainable under this Act to 
enforce any contribution in respect of an overpaid 
proportion of any damages for loss of life or personal 
injuries unless proceedings therein are commenced 
within one year from the date of payment. . . .

The plaintiffs appealed.
R. A . W right, K.C. and Dumas, for the appellants, 

referred to
Benney v. F itzgera ld  (unreported);
Sexty v. Wells (unreported);
B rad fo rd  Corporation  v. M yers, 114 L. T. Rep. 

83 ; (1916) A. C. 242 ;
The C aliph, 12 Asp. Mar. Law Cas. 244 : 107 

L. T. Rep. 274 ; (1912) P. 213.
Sir Cordon Hewart (A.-G.) and D un lop , K.C., 

for the respondent, referred, in addition, to
W ilson  v. lai Edinburgh  C ity  Volunteers, 1904, 

7 F. 168 ;
Greenwell v. Howell, 82 L. T. Rep. 183 ; (1900) 

1 Q. B. 540.
Lord St e r n d a l e , M.R.—In my opinion this 

appeal should be dismissed. The defence raises 
a point which, so far as I  know—and so far as 
Hill, J. in the Admiralty Court knows—has not 
been previously raised in an action of this kind.

The action is against the master of a tug which 
was in the service of the Crown, and in that service 
the master had to take a battle target north to 
Scapa Flow, for the practice of the fleet. On his 
way he was ordered to anchor in the Black Deep. 
In  pursuance of those orders in the course of his 
voyage he navigated his tug so negligently that 
his tow, the battle target, came into collision with 
a ship of the plaintiffs, and sank her.

The only defence raised is the Public Authorities 
Protection Act 1893. [His Lordship read the 
section and continued:] The appellants raise two 
contentions : First, it is said that the Act does not 
apply to this case because it does not apply to any 
person in the service of the Crown, nor to any 
persons in the service of a public authority which 
itself could not be sued. There is nothing to that 
effect in the Act. So long as it is in pursuance of 
a “ public duty or authority ” I  do not see anything 
in the Act to restrict it to the service of any servant 
of an authority which itself could be sued. The 
Attorney-General called our attention to the fact 
that in the schedule which repeals a number of 
Acts placing restrictions upon actions brought 
against various kinds of public servants there are
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two, at any rate, which relate to actions and 
proceedings against servants of the Crown ; and 
m the repeal section there occur these words:
‘ There shall be repealed as to the United Kingdom 

so much of any public general act as enacts that in 
any proceeding to which this Act applies the pro
ceeding is to be commenced in any particular place 
0r within any particular time . . . and in
Particular there shall be so repealed the enactments 
specified in the schedule to this Act to the extent 
in that schedule mentioned.” That section seems 
to recognize that the matters dealt with in the 
repealed Acts are matters which would be proceed
ings to which the Public Authorities Protection 
Act would apply. But apart from that altogether. 
I  think that a man who, under the orders of the
Crown------in this case the Admiralty which is a
department of the Crown—is taking a battle target 
to Scapa Flow for the purposes of the fleet is 
undoubtedly engaged hr a public duty. Perhaps 
no member of the public could complain if he did 
not take i t ; but certainly the master was doing 
what was for the benefit of the public, and under the 
authority of the Crown ; and it can, I  think, hardly 
ue denied that the Crown is a public authority. 
I  think, therefore, that the Act applies to this case, 
and that none of the cases referred to in any way 
jnilitate against that view. The same view has 
ueen held in cases not binding upon us by Lawrence, 
”■ and Darling, J., and it also seems to' me to be 
involved in the decision in W ilson  v. 1 si Ed inburgh  
C ity R .G .A . Volunteers (7 F, 168). In my opinion, 
therefore, the first point fails.

The second point is that, even if the Public 
Authorities Protection Act applied before the 
Passing of the Maritime Conventions Act 1911 that 
Act has altered the position. I  cannot see that 
that is so, even if the Maritime Conventions Act 
applies to the Crown at all. It  is “ an Act to amend 
the laty relating to Merchant Shipping,” and it is 
t° be read with the Merchant Shipping Acts. The 
®e°t. 8 says: “ No action shall be maintainable 
t° enforce any claim or lien against a vessel or her 
°Wners in respect of any damage or loss to another 
êssel, her cargo or freight, or any property on 

hoard her, or damages for loss of life or personal 
^juries suffered by any person on board her, caused 
hy the fault of the former vessel . . . unless
Proceedings are therein commenced within two 
years from the date when the damage or loss or 
injury was caused.” I t  does not seem to me that, 
®ven assuming this Act to apply as against the

.own, that section is in any why inconsistent 
"uth the Public Authorities Protection Act. There 
hiay very well co-exist a general limitation of all 
actions in respect of maritime damage to two years, 
and a further limitation where the action is brought 
against persons of a specific class to six months in 
?ue case of those persons. I  see nothing inconsistent 
5®. the two Acts. I  think that second point also 
tafis and that the appeal should be dismissed 
"uth costs.

S c r u t t o n , L.J.— On the first point argued, I  
?uare the difficulty that the House of Lords felt in 
. r®df°rd Corporation v. M yers (114 L. T. Rep. 83 ; 
0916) A. C. 242), in knowing exactly what the 
jrmit is in the Public Authorities Protection Act 
between those acts which are protected by the 
ineasure of limitation and those acts which are not.

ut on the best consideration I  can give to the 
uiatter it appears to me that the Admiralty were 
uuder a public duty to make provision for public

defence; that in carrying out the particular measure 
of sending a battle target to Scapa Flow bv tug 
they were carrying out that public duty ; and that 
the neglect of the servant in charge of the tug was 
a “ neglect in the execution of any such duty ” 
within the words of the Act. The particular action, 
therefore, is p rim a  fac ie  within the Public 
Authorities Protection Act.

On the second point, this court has recently had 
to consider the principles on which a subsequent 
statute is held to repeal a prior statute, and the 
principles are to be found stated with authorities in 
Flanagan  v. Shaw (122 L. T. Rep. 177 ; (1920) 3
K. B. 105). In that case I  cited a passage of Lord 
Coke’s in Foster’s case 1614, L. T. Rep. 56 (6), 
63 ( a ) : “ Only it must be known, that forasmuch 
as Acts of Parliament are established with such 
gravitv, wisdom and universal consent of the whole 
realm," for the advancement of the commonwealth, 
they ought not by any constrained construction 
out of the general and ambiguous words of a 
subsequent Act, to be abrogated,” and the modern 
expression by A. L. Smith, J. of the same principle 
in K utner v. P h ill ip s  (64 L. T. Rep 628 ; (1891) 2
Q. B. 271): “ Now a repeal by implication is only 
effected when the provisions of a later enactment 
are so inconsistent with or repugnant to the pro
visions of an earlier one, that the two cannot stand 
together.” Then he says: “ Unless two Acts 
are so plainly repugnant to each other, that effect 
cannot be given to both at the same time, a repeal 
will not be implied, and special Acts are not repealed 
by general Acts unless there is some express refer
ence to the previous legislation, or unless there is 
a necessary inconsistency in the two Acts standing 
together.” In this case, the later Act has a 
general provision, applicable to all sorts of people, 
of a two years’ limitation ; and there was the prior 
Act, with a special provision applicable to public 
authorities only, of six months’ limitation. I  
see no reason why the two should not stand together, 
and I  see no plain words in the second Act showing 
that Parliament intended to repeal the first Act.

For these reasons I  agree that the appeal should 
be dismissed.

Y o u n g e r , L.J.—I  am of the same opinion.
Appeal dismissed.

Solicitors for the appellants, Constant and 
Constant.

Solicitor for the respondent, Treasury Solicitor.

HIGH COURT OF JUSTICE.

KING’S BENCH DIVISION.
Tuesday, Jan . 18, 1921.

(Before R o c h e , J.)
B a r g a t e  S t e a m  Sh i p p i n g  C o m p a n y  L i m i t e d  v . 

P e n l e e  a n d  S t . I v e s  S t o n e  Q u a r r ie s  
L i m i t e d , (a)

Charter-party— Discharge o f cargo—“ A s customary
_“ A rrived  ship ” — Commencement o f discharge
— Tim e fixed  by charter-party— Delay in  fin d in g  
fo rth—Discharge, w ith  customary dispatch—Pre
sence o f other ships.

I n  J u ly  1920 the p la in tiffs , the owners o f  the steam
ship N., chartered the steamship to the defendants to

(a) R epo rted  b y  T . W. M org an . E sq.. B a rr is t« r -a t-L a w
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proceed to the po rt o f N . and, after loading a cargo, 
to proceed to Q. and there deliver the cargo. A  
clause in  the charter-party provided that the cargo was 
to he discharged “ as customary,”  and that the time  
fo r  discharge should he counted fro m  the f ir s t  high 
water on or after the a rr iv a l o f the steamship at or 
off a discharging berth. The steamship arrived  at 
the po rt o f Q. and was off her discharging berth 
at ten o'clock on the m orn ing o f  the 5th J u ly  1920, 
and the f ir s t  high water after her a rr iv a l was at
3.30 o'clock in  the afternoon o f that day. There were 
a number o f other ships in  the po rt, which had 
arrived before the steamship N., and' were therefore 
entitled to p r io r ity  over the steamship N. Conses 
quently, the steamship N. d id  not begin to discharge 
u n t il about the 9th  Ju ly . She was then discharged 
w ith in  forty-e ight hours. The p la in t if f  claimed 
1501. demurrage as being the amount due at 2s. 
per gross ton per day fo r  the period between the 
7 th J u ly  and the 11 th J u ly , according to the tonnage 
o f the vessel, under a p rov is ion  in  the charter-party  
to that effect.

Held, that the effect o f the charter-party was to deter
m ine  [when the N. became an  “ arrived sh ip .”  
Thereafter the defendants were on ly  bound to do 
what was reasonable under existing circumstances, 
such as the presence o f other ships in  the port. 
The defendants, having discharged w ith  customary 
dispatch after securing a suitable berth, were not 
liable fo r  demurrage.

A c tio n  tried by Roche, J. sitting in the Commercial 
Court.

The plaintiffs, the Bargate Steam Shipping 
Company Limited, shipowners, claimed from the 
defendants, the lenlee and St. Ives Stone Quarries 
Limited, charterers, demurrage on their steamship 
Nanset.

By a charter-party dated the 1st July 1920 the 
plaintiffs chartered the steamship Nanset to the 
defendants as charterers to load a cargo of stone for 
conveyance from Newlyn to Queenborough at a 
freight of 15s. per ton. A clause in the charter-party 
provided that the cargo was to be loaded and dis
charged as customary, and that the time for dis
charging was to be counted from first high water on 
or after arrival at or off the discharging berth. It  
was agreed that the demurrage, if any, was to be at 
the rate of 2 s. per gross ton per day.

The Nanset duly loaded the cargo at Newlyn and 
proceeded to Queenborough, where she arrived at 
10 a.m. on the 5th July 19.0. She was then off her 
discharging berth. The first high-wate time after 
her arrival was 3.30 p.m. on the same day. The 
time allowed under the charter-party for discharging 
expired at 3.30 p.m. on the 7th July 192 0. But 
when the Nanset arrived at Queenborough on the 
5th July there were a number of ships in the port, 
which had arrived before her and therefore had 
priority over her, so that, from the £th July to the 
9th J uly, the only berth in the port of Queenborough 
was occupied. As soon as that berth became 
vacant the Nanset came alongside and discharged 
with due dispatch. It  was admitted that the delay 
in reaching the berth was not the fault of the 
defendants. The discharging was not completed 
until 10.30 on the 11th July, and the plaintiffs 
claimed 153Z. demurrage for three days nineteen 
hours at the agreed rate of 2s. per gross ton per day. 

W. A . Jo w itt for the plaintiffs.
R- A . W right, K.C. and Claughton Scott for the 

defendants.

[A d m .

R o c h e , J. stated the facts and said : —I  find as a 
fact that the only suitable discharging berth in the 
port was the berth at which the ship the Nansen 
did in fact discharge. I  further find that the 
steamship in fact discharged with customary 
dispatch. The plaintiffs contend that the period 
of waiting must be for the account of the defendants. 
The defendants, on the. other hand, contend that 
time was only to run “ as customary,” which 
means at such a rate as was reasonable in the 
circumstances, and that as they had done all that 
was within their power they were not liable for the 
delay. I  am satisfied that during the period of 
waiting the berth was never in fact available. It  
was held in H ulthen  v. Stewart (9 Asp. Mar. Law 
Gas. 285, 403 ; 88 L. T. Rep. 702; (1903) A. C. 
389) and again in Van Liewen v. H o llis  Brothers 
(14 Asp. Mar. Law Cas. 596; 122 L. T. Rep. 
657; (1920) A. C. 239) that the obligation to 
discharge “ as customary ” meant “ as fast as 
the ship can deliver and the cargo be dis
charged having regard to existing circumstances.” 
That being the measure of diligence, the 
question is whether the words of the charter- 
party impose on the defendants the obligation 
to pay for the period of delay. In  other words, 
do the words fixing the time for the commence
ment of the discharge make any difference ? In  my 
opinion they do not. The object and effect of those 
words are, in my opinion, merely to indicate the 
place and time at which the steamship Nanset 
became an “ arrived ship.” They do not put the 
risk of delay on the defendants. She is an arrived 
ship from the time of the first high water after her 
arrival off the berth, and from that time the defen
dants were only bound to do what was reasonable 
in existing circumstances, and one of the circum
stances which must be taken into consideration was 
the presence of other ships.

In  my judgment the defendants have carried out 
their obligations and are not liable for the delay. 
This view of the case is supported by the decision 
in Temple Thompson and Clarke v. R unna lls  (18 
Times L. Rep. 822). The action therefore fails.

Judgment fo r  the defendants.

Solicitors for the plaintiffs, H olm an, Fenw ick, and 
W ilk in .

Solicitors for the defendants, Botterell and Roche 
for Osborne, W ard, Vassail, and Co., Bristol.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  BUSINESS.
Thursday, J u ly  29, 1920.

(Before H i l l , J .)
T h e  M a r ie  Ga r tz  (N o . 2). (a)

Enemy-cwncd vessel— Charging order— Solic ito rs A ct 
1860 (23 &  24 V ie t .  c . 127), s. 28— Set off— Loss 
by submarine action— Treaty  o f  Peace Order in  
C ouncil 1919 { N o .  1517 o f the 18fA A ug.), s b-ss. 
16, 17— Treaty  o f  Versailles 1919, arts. 296, 297.

E ng lish  so lic itors had, before the war, secured fo r  
Oerman clients a judgm ent against Eng lish  owners 
o f an E ng lish  vessel. Upon an app lica tion  
by them fo r  a charging order under sect. 28 o f the

(a) R ep o rte d  by  S in c l a ir  J o hnsto n , E sq ., B a r r is te r -a t-
L a w .
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Solic ito rs A c t 1860, upon the damages recovered 
by them against the E ng lish  owners o f the vessel 
on behalf o f the German clients :

Held, that “ assets ” in  a rt. 297 (h) o f the T reaty  
o f Versailles means “ net assets," that is, the assets 
after deducting the expenses o f collection and 
rea lisa tion  ; that there was no th ing  in  the T reaty  
o f Peace or the T rea ty  o f Peace Order in  C ouncil 
to prevent the m aking  o f a so lic ito r's  charging  
order upon the damages.

Summons for a charging order.
The facts and contentions in this matter are 

fully set out in his Lordship’s judgment.
Stranger for Messrs. Stokes and Stokes.
A . T . B u c k n ill for the parties liable in damages. 

Hd.l, .]. —In this case Mr. Graham Stokes, carrying 
on business as Messrs. Stokes and Stokes, applies 
for a charging order under sect. 28 of the Solicitors 
Act. He is the surviving partner of the firm of 
■Messrs. Stokes and Stokes upon the death in Aug. 
1914 of his partner, Mr. Reginald Stewart Sto es. 
between some date in 1912 and the 4th Aug. 1914, 
und since the conclusion of peace with Germany, 
Messrs. Stokes and Stokes acted as solicitors for the 
Herman owners of the M a rie  Gartz in a collision 
notion between the English owners of the steamship 
Karamea  and the owners of the M a rie  Gartz, in which 
there were claim and counter-claim. Before the 
■fth Aug. 1914, that action, which was carried on 
Appeal to the House of Lords, ended in a decree 
ln favour of the M a rie  Gartz and judgment against 
the Karam ea  for damages and costs. Since the 
conclusion of peace with Germany the claim of the 
owners of the M a rie  Gartz has been investigated 
hy the registrar and merchants, and on the 5th July 
1920 I  confirmed the report but stayed execution 
Pending further order. The amount payable by 
the owners of the Karam ea  in respect of the damages 
18 7391Z. 9s. H id., with interest at 4 per cent, per 
e-nnum from the 15th Dec. 1912, until payment. 
In addition there are payable the taxed costs of the 
owners of the M a rie  Gartz in this court and the 
Court of Appeal and House of Lords. Taxation 
has not yet been completed.

An affidavit has been filed in support of the 
aPplication wherein Messrs. Stokes and Stokes 
®osts as between themselves and their clients, 
the owners of the M a rie  Gartz, are estimated to 
aniount to approximately 20001. and the out-of- 
Pocket disbursements to approximately 11001.

The present summons asks for a charging order 
uP°n the damages recovered against the owners 

the Karam ea  and for an order that Messrs, 
“tokes and Stokes’ costs be taxed as between 
Solicitor and client, and that the owners of the 
Haramea be ordered within seven days after the 
~*te of the certificate of taxation to pay to them 
‘he amount found due on taxation out of the 
ahiount found due to the owners of the M a rie  Gartz.

Apart from questions arising under the Treaty 
j. Peace Order in Council, there would be no 
Jhfiiculty in the matter. The recovery has been 
hy the exertions of Messrs. Stokes and Stokes, and 
hey would be entitled to a charging order, and an 

°rder for payment to them, and the order would 
charge both the damages recovered (B irch e ll v.

3 2  L. T. Rep. 495 ; (1875) L. Rep. 10 C. P.
,Z f )  and the costs payable under the judgments : 
W allow  v. G anoid, 52 L. T. Rep. 240; (1884) 
4 Q- B. Div. 543). A charge upon the costs,ho 543).
"'ever, is not asked for in the summons.

Neither the owners of the Karam ea  nor the 
owners of the M a rie  Gartz dispute that such an 
order would in ordinary course be made.

But it is said that the order cannot be made 
because of some provisions of the Treaty of Peace 
Order in Council, and of articles in Part 10 of the 
Treaty of Peace. The applicant had given notice 
of his application to the Public Trustee as custodian 
under the Treaty of Peace Order, and I  had hoped 
for some assistance from him. He has, however, 
written a letter in which he says : “ In  view of the 
limited time available it has not been possible to 
instruct counsel to appear on behalf of the Custodian, 
but in pursuance of par. 1 (17a) of the Treaty of 
Peace Order 1919, he is prepared to consent to the 
sum due by the owners of the Karam ea  being dealt 
with in such manner as his Lordship may direct.”

The Public Trustee did not appear upon the 
summons or upon its adjournment into court ; 
and I  must, without his assistance, construe as 
best I  can articles and an Order in Council which 
are not at all easy of interpretation. The repre
sentative of the owners of the M a rie  Gartz, the 
judgment creditors, did appear, and consented 
to the order being made. The owners of the 
Karam ea, the judgment debtors, also appeared, 
and while expressing great sympathy with Messrs. 
Stokes and Stokes, contended that the order could 
not be made, because the effect of it would be to 
deprive them pro  tanto of a right of set-off which 
they contend they have by virtue of art. 296, 
annex 14. They state that they lost a ship by 
German submarine attack, and contend that the 
concluding paragraph of annex 14 gives them a 
right to recoup themselves out of the moneys they 
owe to the owners of the M a rie  Gartz, and that 
that right is superior to any right of Messrs. Stokes 
and Stokes.

In  addition to considering this contention, I  
have also to consider whether there is anything 
in the Treaty of Peace Order which prevents my 
making the order asked for. I  have already on 
another occasion held (ante, p. 123 L. T. Rep. 
680 ; (1920) P. 172) that the right of the owners 
of the M a rie  Gartz against the owners of the 
Karam ea  in respect of damages is a right within 
art. 297 of the Treaty and not a “ debt ” within 
art. 296. Now that the right to unliquidated 
damages has been converted into a liquidated 
sum, it has not thereby become a debt within 
art. 296, for the only debts to which art. 296 
relates are debts payable before the war, or debts 
which became payable during the war : (see art. 296
(1) and (2).) Indeed, having regard to par. 2 of 
the annex to art. 296, it may be doubted whether 
the annex relates to any debts, except debts payable 
before the war.

Be that as it may, the judgment debt for 
7391Z. 10s. and interest owing by the owners 
of the Karam ea  to the owners of the M a rie  Gartz 
did not come into existence, and did not become 
payable as a debt till the confirmation of the 
registrar’s report on the 5th July 1920. Art. 296 
has no direct application to the judgment debt 
of 739U. 10s. and interest. Art. 297 continues 
to apply to it as it applied to the right for un
liquidated damages. In  art. 297 I  can see nothing 
which prevents me making the order asked for. 
On the contrary, art. 297 (b) provides that the 
liquidation shall be carried out in accordance with 
the laws of the Allied State concerned, and that the 
German owner shall not be able to dispose of such
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property, rights or interests, nor to subject them 
to any charge, without the consent of that State. 
This shows that the consent of the owners of the 
M a rie  Gartz is of no effect. But it provides that the 
liquidation of the right of the owners shall, in 
this case, be carried out in accordance with the laws 
of England. I t  is in accordance with the laws 
of England to see that a solicitor who recovers 
property for a client shall be protected in the way 
provided by sect. 28, and the solicitor’s costs of 
recovery are expenses of liquidation. Art. 297 (h ) 
provides how the property, rights and interests 
of the owners of the M a rie  Gartz, when liquidated, 
are to be dealt with. It  speaks of “ the net pro
ceeds of sales,” and “ in general all cash assets.” 
I  observe that both in (6) and in (h ) the same word 
“ liquidation ” is used in the French text, while 
in the English text “ liquidation ” is used in (b) 
and “ sales ” in (h).

But if I  have to regard only the English text, 
which is set out in the Order in Council, I  read 
“ assets ” as meaning net assets, that is, the assets 
after deducting the expenses of collection or realisa 
tion. I  therefore hold that there is nothing in 
art. 297 (h) which prevents me making the order 
asked for. This also disposes of the point made 
by the owners of the Karam ea  as to set off. Assu
ming that the last paragraph of art. 296, annex 14, 
applies at all to assets realised under art. 297, as 
to which I  say nothing, the owners of the Karam ea  
can only get the benefit of the set off as against 
debts which would otherwise have to be credited 
to the Creditor Clearing Office. And in my view 
the effect of art. 297 (h ) is that it is only the net 
assets, or net proceeds of liquidation, which have 
to be credited through the Clearing Office.

I  still have to consider whether there is anything 
in the Treaty of Peace Order in Council apart from 
the incorporated articles of the Treaty which 
prevents me making the order. The charge 
created by sub-sect. 16 is a charge upon the net 
proceeds. Sub-sect. 17 (e) provides that “ if any 
person called upon to pay any moneys . . .
has reason to suspect that the same are subject 
to such charge . . .  he shall before paying in 
report the matter to the Custodian and shall 
comply with any directions that the Custodian 
may give with respect thereto.”

The owners of the Karam ea  have reported to 
the Custodian and so have Messrs. Stokes and 
Stokes. The Custodian has given no directions. 
I  understand that he leaves it to the Court. I  need 
not, in those circumstances, decide whether I  
could override express directions of the custodian, 
and I  see no reason why I  should not order payment 
to Messrs. Stokes and Stokes.

In  my judgment there is nothing which prevents 
me making a solicitors’ charging order in the usual 
way, ordering payment to the solicitors by the 
judgment debtors. I  make a charging order as 
prayed. I  direct Messrs. Stokes and Stokes’ costs 
to be taxed as between solicitor and client. I  
order payment in seven days thereafter, including 
their costs of this application.

Solicitors, Stokes and Stokes; Ince, Colt, Ince, 
and Roscoe.

Maval fl>ri3e tribunal.

Jan. 30, M arch  12, and M a y  12, 1920. 
(Before Lord P h il l im o r e , Admiral of the Fleet 

Sir George  Ca l l a g h a n , and Sir Gu y  F le e tw o o d  
W il s o n .)

T h e  A d o lp h  a n d  o th e r  V essels , (a)
N ava l P rize  T rib u n a l— Prize C la im s Committee— 

Sums p a id  by Treasury on recommendation o f 
committee not recoverable against N ava l Prize  
F un d — N ava l P rize  A c t 1918 (8 9 Geo. 5.
c. 30), P a rt I I .  o f Schedule, pa r. 4.

The Treasury, having, on the recommendation o f the 
P rize  C la im s Committee, p a id  various cla im s made 
in  respect o f ships condemned as p rize  and 
declared to be dro its o f the Crown, claimed to be 
repa id  out o f the N a va l P rize  Fund. None o f the 
cla im s could have been established in  the Prize  
Court.

Held, that the sums p a id  were not repayable out o f the 
N a va l P rize  F und , as they were not claim s which 
could have been established in  a P rize  Court.

Cl a im  by the Treasury.
Certain sums had been paid by the Treasury 

on account of claims for necessaries, general 
disbursements, seamen’s wages, dock dues, freight 
and towage, or arising out of a mortgage, an 
advance against shipping documents, and an 
unpaid vendor’s lien, in each case in respect of 
ships subject to prize jurisdiction and being droits 
of the Crown.

Par. 4 of part 2 of the schedule to the Naval 
Prize Act 1918 (8 c 9 Geo. 5, c. 30) provides :

Part II .—Charges on Naval Prize Fund.—(4) Any 
claims in respect of any ships or goods subject to 
prize jurisdiction, which are droits of the Crown, or 
which, if condemned, would have been droits of the 
Crown or of the proceeds of sale of, or money represent
ing, any such ship or goods which the Treasury on 
the recommendation of the Prize Claims Committee, 
may have paid, or may hereafter pay, being claims 
of a nature that had they been established in prize 
roceedings would have been ordered by a Prize 
ourt to be paid by the persons entitled to the ship 

or goods, or out of the money representing the same.
The Treasury claimed to be repaid these sums 

out of the Naval Prize Fund, and the claim was 
opposed on behalf of the Naval Forces.

The facts and the argument are fully stated in 
the judgment of the tribunal.

The Attorney-General (Sir Gordon H eicart, K.C.) 
and Pearce H igg ins  for the Treasury.

Sir Reginald Acland , K.C. and D arby, for the 
Naval Forces.

The judgment of the tribunal was delivered by 
Lord P h il l im o r e , who said :—Under part 2 of 
the schedule to the Naval Prize Act, par. 4, eeitain 
claims in respect of ships subject to prize jurisdiction 
and being droits of the Crown have been preferred 
before this tribunal by the solicitor to the Treasury 
on behalf of the Exchequer to be paid out of the 
Naval Prize Fund. Certain typical examples have 
been supplied to the tribunal. They are all instances 
of sums of money which the Treasury, on the 
recommendation of the Prize Claims Committee, 
has paid. In  the case of The A d o lf the claim was
(a) R epo rted  b y  S in c l a ir  J o hnsto n , B su.. B a rr is te r -a t-

Law.
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for necessaries supplied by a coaling company. 
In The Concadoro for general disbursements on 
her behalf, presumably of a nature similar to those 
in the case of The A d o lf. In  the case of The 
A u s tra lia  it is wages to a seaman. In  the case of 
The U lla  Boog the claim was for dock dues ; in The 
Werner V innen  for towage. These expenditures 
Were all before the war. These five cases seem to 
stand in one class.

In  the case of The E m il a firm of English ship
owners had sold the vessel before the war to 
German owners and received part only of the 
purchase money, and had a mortgage on the 
ship to secure the balance. The Prize Claims 
Committee recommended a payment of the principal 
Without interest. In  The cargo ex A cha ia  the 
°laim was for an advance made on the security 
°f the shipping documents; and in The cargo ex 
Tlerjflinger the goods had been sold to German 
firms, but not paid for, and the lien of the unpaid 
Vendors was recognised. These three cases, again, 
seem to stand in a class.

In the case of The U lr ich  the ship was sailing 
Under a charter arranged by English shipbrokers, 
who would have collected the freight and deducted 
their commission. As the ship was seized the 
Crown collected the freight, and the Prize Claims 
Committee allowed the brokerage.

The first condition of par. 4 of the schedule is 
that in order that this tribunal should allow a 
charge on the Naval Prize Fund the claim must 
he one which the Treasury has paid or will pay on 
the recommendation of the Prize Claims Committee. 
This committee, which was a purely consultative 
body, but to which the Naval Prize Act refers as an 
authority, consists of a body of eminent persons 
appointed by the Lord Commissioners of the 
Treasury on the 18th Nov. 1914, with the following 
reference :—“ To receive and consider claims made 
by British, Allied, or Neutral third parties against 
8hipg or cargoes which have been condemned or 
detained by order of Prize Courts, and to recom
mend to what extent, in what manner, and on 
What terms such claims should be met or provided 
f°r out of the Prize Funds.”

It  will be observed that the reference only 
mentions cases where ships or cargoes have been 
condemned as prize or have been detained under 
fbe Hague Convention. The paragraph in the 
Naval Prize Act rather looks as if the draftsman 
bad supposed that the reference was wider because 
d speaks of “ claims in respect of any ship or 
goods . . . which are droits of the Crown or
which, if condemned, would have been droits of 

Crown,” which at first sight looks as if the 
Brize Claims Committee might sometimes have to 
deal with claims where the vessel had been released. 
Possibly the words “ which if condemned would 
have been droits of the Crown ” may be meant to 
cover cases of detention under the Hague Conven- 
tion.

Passing this question by, we have next to con
f e r  the second condition. Any claim with which 

deal must be in respect of money which the 
Ireasury pays on the recommendation of the Prize 
'-'‘aims Committee—condition No. 1. But it must 
also be a claim “ of a nature that had it been 
established in prize proceedings would have been 
ordered by a prize court to be paid (condition 
■No. 2).”
_ We are, however, informed that the Prize Claims 
Committee has made it a rule to entertain no 

V o l  X V , N .S .

claims which could be supported in the Prize Court, 
which apparently leaves us in the position that the 
statute requires the claim to fulfil two conditions, 
and the action of the Prize Claims Committee has 
been such that it never can fulfil both. It  may 
be noted that there is nothing in the reference 
precluding the Prize Claims Committee from enter
taining claims which could be preferred in the Prize 
Court. It  is conceivable that an applicant might 
have put his case before the Prize Claims Committee 
in this way: “ I  think I  have a good case for sub
mission to the Prize Court, but instead of going to 
that court to have it decided and to have it assessed, 
I  will be content with anything that you will 
recommend forme.” And in that event the claim 
might fulfil the two conditions of this paragraph. 
But on the other hand, it is to be presumed that 
those who framed this paragraph and submitted 
it to Parliament were aware of the fact that the 
Prize Claims Committee had never construed its 
reference so as to enable it to do anything of the 
kind. The construction of the paragraph sub
mitted by the Attorney-General on behalf of the 
Exchequer was that it referred to claims of a 
nature which, if it had been possible to establish 
them in a Prize Court, as it is not, would have been 
ordered to be paid; and he supposed that this 
would cover cases of mortgage and bottomry. 
What a Prize Court would do, if it could do what 
it cannot do, it is impossible to say. The possi
bilities are infinite. We cannot accept this con
struction.

Then there is the third condition. The Prize 
Court is to order money to be paid ” by the persons 
entitled to the ship or goods, or out of money 
representing the same.” Who are the persons 
entitled to the ship or goods ? Counsel on both 
sides suggested that it meant the captors, but 
they are not, and never were, entitled to the ship 
or goods. If  there had been a Prize Act, a9 there 
is not, or a proclamation, as there is not, giving 
to the actual captors any ship or goods which they 
captured and procured to be condemned as prize, 
they might possibly be considered as the persons 
entitled to the ship or goods. But again there is 
no such Prize Act and no such proclamation. 
Moreover, the Legislature seems to have known 
how to express itself when it wanted to refer to the 
actual captors, because they are mentioned by 
name in the succeeding par. o. The idea occurred 
during the course of the argument that par. 4 
might be intended to cover cases where the Prize 
Court would have ordered payment out of the 
proceeds of the prize—for example, for such matters 
as pilotage and towage, if not paid by the marshal 
and deducted as an expense from the gross proceeds, 
or for salvage. We have a claim for salvage of a 
prize now pending before us. But this suggestion 
is answered, because such a case is covered by 
par. 5, so that par. 4 seems unnecessary. It  is 
just possible that a scintilla of meaning could be 
given to par. 4 if it were to be considered as giving 
power to the Prize Claims Committee to assess 
claims that would come under par. 5, so that the 
claims could come to the Naval Prize Tribunal for 
a liquidated sum instead of leaving it to th s 
tribunal to assess and liquidate.

However all this may be, it is not so much for 
the Tribunal to discover what cases fall within par. 4 
as to determine whether the present applications do 
fall within it. They are applications which fulfil the 
first condition. The Treasury has paid, or will pay,

2 C
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the claims upon the recommendation of the Prize 
Claims Committee. But they are confessedly not 
claims of a nature which could have been established 
in prize proceedings, and therefore they are not 
claims which would have been ordered by a Prize 
Court to be paid by anyone or out of any funds, 
and therefore we must disallow them. It  is 
satisfactory to think that this decision follows the 
practice with regard to such matters on grants of 
prize in former wars. In  cases where a claim was 
established by a third party as mortgagee, bottomry 
bond holder, or as having a lien on a parcel of cargo, 
the Crown made a grant to him of its bounty out 
of the national Exchequer, and not out of the pro
ceeds of the prize, and the captors took the whole 
proceeds undiminished and free of any charge.

Solicitor for the Treasury and for the Naval 
Forces : Treasury Solic itor.

ataWcial (Committee of tije $ribg Council.

Jan . 31 and M arch  16, 1921.
(Present: Lords S u m n e r  and W r e n b u r y  and 

Sir A r t h u r  C h a n n e l l .)

T h e  V e s t a  a n d  o t h e r  V e s s e l s  
(P a r t  C a r g o e s  e x ), (a)

o n  a p p e a l  f r o m  t h e  a d m i r a l t y  d i v i s io n  ( i n

P R IZE ), ENG LAND.

Prize Court— Enem y cargo— Sale in transitu— 
Contract o f sale— Enem y vendor to “ take hack ” 
the goods— D elivery under the contract— T itle  o f 
a neutra l purchaser.

A  German steamer hound fo r  Rotterdam took refuge 
in  L is lo n  on the outbreak o f war. She had on 
hoard a non-contraband cargo which was the 
property o f a company o f enemy character. The  
cargo was subsequently sold to a D utch company. 
The D utch company, who acted in  complete good 
fa ith , shipped the cargo in  three neutra l vessels to 
Amsterdam. The contract o f sale gave the p u r 
chasers the r ig h t to refect the goods i f  they found  them 
to he unsuited to the ir m anufactu ring  business, and, 
provided conditions upon which the vendors were to 
“ take hack ”  the goods in  th is  event.

The three ships were captured on the way to Amsterdam  
and the cargo seized as belonging to enemies o f the 
Crown at the time o f the seizure.

Held, that the clause in  the contract d id  not render the 
sale ineffective as a transfer o f the goods to the 
purchasers. The provis ions o f the contract under 
w hich the vendors agreed to “ take back ” the goods 
contemplated a new transaction, not a fa ilu re  o f 
the sale.

The appellants having got actual delivery o f the cargo 
after a genuine sale, the condemnation was not 
in  the circumstances justified .

Decision o f  S ir  H en ry  Duke, P . (reported sub nom. 
The Naxos and other Ships, 15 Asp. M ar. Law  
Cas. 52; 123 L . T . Rep. 556; (1920) P. 385) 
reversed.

A p p e a l  from a judgment of the Admiralty Division 
(in Prize) dated the 19th May 1920.

The appellants, a Dutch company, appealed 
from a judgment of the President, Sir Henry Duke, 
condemning as enemy property about 1000 tons

of magnesite ore (non-contraband) seized in the 
Vesta and other neutral steamships.

In s k ip , K.C. and Balloch  for the appellants.
Sir Ernest Po llock (S.-G.) and Clement D a v ie s  

for the Procurator-General.
Artem us Jones, K.C. and W ilfre d  Lew is  for the 

Netherlands Oversea Trust.
The facts are fully set out in the course of the 

judgment.
The considered opinion of their Lordships was 

delivered by
Lord S u m n e r .—About the middle of July 1914 

the steamship Naxos, a German vessel belonging 
to the Deutsche Levante Linie, sailed from Lefkandi 
and Limni, ports in Euboea, with a cargo of about 
1000 tons of raw magnesite, shipped by the Inter
nationale Magnesiet Werken of Rotterdam and 
made deliverable to order at Rotterdam. These 
shippers own magnesite mines in Greece, and the 
finding of the President, that they were of enemy 
character though formally a Dutch incorporation, 
is not now contested. The Naxos was still on 
passage when the war broke out, and to avoid the 
risk of capture took refuge in Lisbon and there 
remained. An enemy ship cannot thus defeat 
belligerent rights exercisable so long as the original 
transitus  is deemed to continue. Even transhipment 
would not have this effect. It  is not a question 
of abandoning the adventure for insurance or other 
contractual purposes. What is done by an enemy 
in consequence only of the peril of capture, which 
is imposed by the opposite Power, is not for prize 
purposes a voluntary abandonment at all.

Early in 1916 the appellants, the Naamlooze 
Vennootschap Chemische Fabriek Kämpen, a 
Dutch company who manufacture magnesia out 
of magnesite at their works at Kämpen, in Holland, 
were in great need of the raw material necessary for 
their business. On the other hand, the owners of 
the cargo on the Naxos were very willing to sell it. 
as it was lying useless on their hands at Lisbon, 
without waiting indefinitely for peace to terminate 
the risk of capture. The parties came together, 
and by an agreement dated the 4th Feb. 1916 
the appellants bought the cargo, and arranged 
for its transhipment and carriage to Amsterdam 
by neutral vessels, the Vesta, Castor, and T ita n .  
These ships were detained en route and the magnesite 
was captured by British captors. The case for 
condemnation was that the original transit of the 
magnesite was still in course of execution at the 
time of seizure ; that it was not in the power of 
the enemy vendors or of the enemy shipowners 
to abandon the voyage by the Naxos to Rotterdam, 
so as to create a new voyage in neutral ships to the 
detriment of belligerent rights; and that, even if 
the agreement of purchase was a genuine and not 
a merely colourable transaction, no title was 
acquired by the appellants which could be asserted 
in a Court of Prize so as to defeat a British capture 
of enemy goods.

The case of enemy ships laden with enemy cargo 
taking shelter from the risk of capture in neutral 
ports frequently occurred in the early stages of 
the recent war, as in older wars, and the question 
has then arisen how far and under what circum
stances the belligerents’ rights can be defeated, 
if the first physical step of successfully eluding 
capture is followed up by mercantile transactions 
intended to transfer the ownership of the goods to(a )  R epo rted  b y  W . E. R e id , Esq., R a rr is te r -a t-L a w



MARITIME LAW OASES. 195

P r i v . Co.] T h e  V b s t a  a n d  o t h e r  V e s s e l s . [ P r i v . Co.

neutrals. Sir William Scott, in The Vrow M argareta  
(1799, 1 C. Rob. 336), thus states the general rule, 
applicable alike to ships captured at sea and to 
goods captured at sea after transfer from ships 
'"'hich have taken refuge in a neutral port: “ In  
a state of war, existing or imminent, it is held 
that the property shall be deemed to continue 
as it was at the time of shipment till the actual 
delivery ; this arises out of the state of war, which 
gives a belligerent a right to stop the goods of 
his enemy.” He goes on to give as a reason for 
the rule what is rather a maxim of prudence than 
a consideration of law, namely, the risk of protection 
being given to the enemy goods by transfers to 
Neutrals, the true character of which it might 
he impracticable to expose. (See, too, The Ja n  
Frederick, (1804, 5 C. Rob., at p. 131). The Vrow  
M argareta, however, was a case wherg the transfer 
t° the neutral took place both in good faith and 
before actual or anticipated outbreak of war.

In The B a lt 'ca  (11 Moo. 141) the question 
°ame before the Judical Committee in the form 
°f a transfer made in contemplation of outbreak 
°f war, and the committee applied the rule as 
stated in The Vrow  M argareta, and also by Story, J. 
(Pratt’s Story, p. 64), “ the same distinction is 
aPplied to purchases by neutrals of property in  
transitu  ; if purchased during a state of war, existing 
0r imminent, and impending danger of war, the 
°ontract is held invalid and the property is deemed 
to continue as it was a t the time of shipment until 
the actual delivery.” Accordingly the property 
having been not merely bought by but delivered to 
the neutral buyer before seizure in good faith and 
’without any reservation to the seller, the transaction 
^as held to be protected. The actual words of 
Mr. Pemberton Leigh (p. 150) should be quoted : 

At this time the ship had come fully into the 
Possession of the purchaser, and thereupon, accord
ing to the principles already referred to, the transitus  
ln the sense in which for this purpose the word is 
Ufed, had ceased.”

In  the recent war, the same principle has been 
recognised in cases where the alleged transfer has 
laken place not merely while war is imminent, 
hut after it has actually broken out; but until the 
present case it has not been necessary to decide 
®n the validity of the transaction, because either 
rhe purported sale has not been bona fide  or the 
cargo was contraband with an ulterior enemy 
destination (The R ijn , 14 Asp. Mar. Law Cas. 424 ; 
120 L. T. Rep. 395; (1917) P. 145; (1919) A. C.

The Jeanne, 13 Asp. Mar. Law Cas. 567; 
V 5 L. T. Rep 838 ; (1917) P. 8 ; The Bawean, 14 
' |SP- Mar. Law Cas. 255; 118 L. T. Rep. 319; 
U918) p. ,58), or the matter has rested in contract 

without actual delivery to the buyer before 
he time of the seizure: (T h e  U nited States, 13 

(VT- Mar. Law Cas. 568; 116 L. T. Rep. 19; 
\:®17) P. 30). I t  was, however, observed in The  

aweaii by Sir Samuel Evans, P. that actual 
Possession by the neutral buyer is essential. 
Here removal of goods from the enemy vessel, 
/'hich is in shelter, to a neutral vessel which 
au carry them on, will not serve, even though 

instructively the possession of the captain of the 
®utral vessel is that of a bailee for a buyer 
■ ,° will be liable for the freight. Upon this 
P°lnt it is not necessary for their Lordships to 
monounce any opinion. They, however, do not 
(,~-ree that as long as the original voyage of the 
nemy vessel, on which the goods were loaded,

is incomplete, there always remains an indefeasible 
right to capture. Though in The B a ltica  the ship 
had actually completed her voyage to Copenhagen 
when the new owner took possession of her, the 
passage above quoted from the judgment shows 
that the taking possession was itself a determina
tion of the transit, and the observations of Sir W. 
Scott in The Danckebaar A fr ic a a n  (1 C. Rob. 107) 
and The C arl W alter (4 C. Rob. 207) bear this out.

I t  is worth while to consider the object and 
operation of the agreement of purchase in this case 
before passing to its terms. No doubt the enemy 
vendors wished to avert the loss which capture 
of their cargo would involve ; and, if they could 
do this by means which did not merely 3hift the loss 
to the shoulders of the neutral buyers, they would 
in effect by saving themselves defeat the belligerent 
enemy right of capture. Such a result would cause 
them no regrets, but there is no reason to suppose 
that their object was not principally the mercantile 
one of turning their goods into cash, or that, if 
the price was satisfactory as it apparently was, 
they had any concern in recovering the goods for 
any purpose or in any event.

The appellants, on the other hand, knew the 
position of the cargo. They equally obviously 
had no mind to see the ore captured and condemned, 
and if the transaction in the result extricated the 
cargo from the possible risk of capture and placed 
it in ultimate safety, incidentally they intended to 
defeat the rights of belligerents. Though on both 
sides the primary object was purely commercial, 
the operation in fact involved the secondary result 
of finally avoiding capture.

There was a further consequence involved. 
The ore was bound for Holland, where it would 
be adjacent to Germany. In  Lisbon it was isolated 
and remote. If  by any means, legitimate or 
illegitimate but successful, it could be conveyed 
to Holland and there in one way or other again 
fell into the hands of its original shippers, they 
would have successfully performed their original 
importation, the risks of war notwithstanding, 
and could, if so minded, send the ore on into 
Germany. How far ultimate transport to Germany 
was ever in the sellers’ minds does not appear 
and need not further be considered. As regards 
the buyers it must be remembered that the Inter
nationale Magneseit Company was on its face 
a Dutch company and that, even if the appellants 
had been shown to be aware of the ownership of 
the shares and the control of the business which 
invested it with enemy character in time of war, 
they might still, on the state of the decisions at 
the time in question, have supposed that its Dutch 
incorporation availed to make it for all purposes a 
neutral persona.

The materiality of these considerations is that 
they show the importance in this and in all similar 
cases of a close and vigilant scrutiny of the whole 
transaction, for the purpose of seeing whether 
it truly is what it purports to be—an out and out 
and genuine sale without reservation of any interest 
in or to the seller in the goods—or whether it merely 
cloaks under the form of a sale an operation for 
transporting the seller’s goods to the destination 
from which risk of capture at sea excludes him.

In  the present case it has been found by the 
President, and is not now contested, that the 
appellants acted in complete good faith; that 
they were in great need of raw material; that 
they intended to consume it in their own works
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in Holland; and that, except in so far as the 
true construction of the agreement of sale may 
involve another conclusion, they were buying out 
and out for themselves, and were not designedly 
reserving to the sellers any interest in the goods 
for their benefit. Accordingly the matter now 
turns on the construction and effect of the agree
ment, for, if that be plain, the mere fact that 
under other circumstances it might have been 
put to illicit uses cannot affect its meaning.

I t  was an agreement “ regarding the sale and 
purchase of 1000 tons of raw magnesite lying 
in the steamship N axos," and it declared that “ the 
magnesite is purchased lying in the steamship 
Naxos, and all the expenses arising through the 
release, delivery, transloading and transport of 
the goods . . . shall be borne by the buyer.”
The price was 25 florins per kilo, payable in two 
instalments, half payable as soon as the seller 
should produce evidence that the goods would be 
released by the Portuguese Customs and no objec
tions were raised by the shipowners, the other 
half payable as soon as the goods have arrived. 
The agreement proceeded: “ And, in case of 
superficial approval by the buyer or in case the 
ship or cargo is lost or is declared forfeited by one 
of the belligerent parties, immediately after this 
has become known, but not later than two months 
after the payment of the first instalment, irrespec
tive of whether all the goods have been shipped 
or not. The transloading, shipment, &c., shall 
take place in the sellers’ name for the account and 
risk of the buyer. If  the goods when being manu
factured are found to be unsuitable for buyers’ 
industry, the buyers shall have the right to refuse 
to accept the parcel, and the sellers shall be bound 
to take back the magnesite and to repay the 
amount of the purchase price already paid, increased 
with the sea freight from Lisbon, to a maximum 
of 30s. per ton.”

The agreement was made without first inspecting 
the magnesite, or drawing and testing samples, 
or forwarding a trial shipment for experiment in 
the works of the Chemische Fabriek at Kampen. 
I t  contemplated that the whole 1000 tons would 
be sent forward to Holland and yet that, when 
they reached Holland, they might not suit the 
buyers’ purposes. The reason probably is that 
the appellants had been buyers of Eubcean magne
site before the war and were generally well 
acquainted with its character. At any rate the 
circumstance, which might have excited a good 
deal of suspicion but for the admission of the 
appellants’ good faith, is not now of any real 
significance.

The result is that the appellants agreed to buy 
specific and ascertained goods, as they lay in the 
Naxos, undertaking all risk and expense thereafter 
arising, except general average and demurrage 
in connection with the vessel, and were bound 
to pay half of the price in advance of shipment and 
in certain events the other half also. Without 
saying anything as to the prudence of it, of which 
the parties were the best judges, the agreement so 
f ir  seems clearly to intend that the sellers are to 
part with all interest in the ore as soon as it leaves 
the Naxos, and to receive their price for the goods, 
lost or not lost, with considerable promptitude. 
There is no provision even for adjusting the price 
in case the quantity falls short of 1000 tons, beyond 
anything that can be inferred from the fact that, 
while each moiety is named as one-half of 25,000

florins, the price itself is described as 25 florins 
per 1000 kilos.

The Procurator-General contends, and the 
learned President held, that the effect of the clause, 
beginning “ if the goods when being manufactured,’ 
is to reserve an interest in the enemy vendor, 
which prevented an effective transfer of them at 
Lisbon ; that, in the language of Sir William Scott 
in the Seeks Oeschwistern (4 C. Rob. 101), there was 
not “ a sale divesting the enemy of all further 
interest,” for “ anything tending to continue his 
interest vitiates a contract of this description 
altogether.” The President’s view was that the 
sale was only to be complete on the fulfilment of a 
condition subsequent, namely, that the goods should 
be found suitable for the buyers’ industry—in 
other words, that it was a sale on approbation, 
a delivery of the goods of the enemy company to 
the neutral company on sale or return. The 
expression is relied on that “ the buyer shall have 
the right to refuse to accept the parcel,” as showing 
that the time for his acceptance and consequent 
acquisition of the property does not arrive until 
he has at least had a reasonable opportunity of 
testing the magnesite in his works at Kampen.

Their Lordships are unable to adopt this view. 
If  the words “ refuse to accept ” stood alone, or 
if the scheme of the agreement was that the sellers 
should deliver at Kampen and there tender the 
ore to the buyers, much might be said for holding 
that the property had not previously passed. 
Prefaced, however, as they are by a whole series 
of expressions pointing to an earlier passing of 
property, and combined with provisions which 
disinterest the seller in the shipment and transport 
and the risks of the voyage, the words are suscep
tible of another interpretation. They form part of 
a clause the remainder of which provides that 
the sellers shall be bound to “ take back ” the 
magnesite. Physically a person takes back some
thing that he has brought to a place, but the 
sellers were not to bring this cargo to Kampen. 
The buyers were to do that. In connection with 
passing property a person “ takes back ” what 
had previously been but has ceased to be his; 
by a repurchase he undoes part at least of the 
prior transaction. That the taking back is here a 
new transaction and not merely the failure of the 
old one is further indicated by the fact that the 
next provision is not simply one for undoing the 
payment for the goods, as it would undo the 
physical tender of them. The seller is not to 
repay all the buyer’s outlay—the expenses at 
Lisbon, the expenses of discharge and the freight 
incurred, whatever it might be—but only the 
purchase price and “ the sea freight from Lisbon 
to a maximum of 3( ,s. per ton ” ; that is to 
say, he is to pay a different and a smaller 
total consideration than had been paid by the 
buyer, and he gets the goods safely arrived in 
Holland in addition. It  is further to be observed 
that what is expressed is the buyer’s right and the 
seller’s obligation if that right should be exercised. 
The words do not invest the seller with a corre
sponding right to ha^e the goods back, if they are 
found unsuitable for the buyer’s industry. Even 
if the sellers had such a right as that, in the event 
of the goods being found unsuitable, they could 
require a resale to themselves whether the buyers 
desired it or not; this would be a personal right 
the breach of which would sound in damages only- 
There was not reserved to them any proprietary
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interest in the goods themselves. What is provided 
for is a liability on, not a right in, the seller, and 
none the less for the fact that, if that liability 
'"'ere enforced, he might find it mitigated by 
substantial advantages to himself. The buyers 
were at all times in a position to give a good title 
to third parties without the concurrence of the 
sellers. It  is not as though the buyer’s title was 
to be automatically divested in the happening of 
an event. It  is divested only at his option, an 
option which indeed only becomes exercisable in a 
eertain event but remains his option still. Nor is it 
a possibility that the seller may become owner 
again, if called upon to take the goods back, 
equi valent to the reservation of an interest under 
the original sale. No authority was forthcoming 
for the contention that it suffices for the preser
vation of a belligerent right of capture, if mere 
provision is made for the contingency of a new 
interest arising in the original enemy seller upon 
fhe happening of a condition subsequent, and their 
Lordships are not minded thus to extend a rule 
"'hich in itself may in some cases press hardly 
npon neutral trade. Their Lordships are accord- 
lngly of opinion that the agreement, truly con
strued, provides for a sale out and out to the 
ouyers and a consequent passing of the property 
f° them on delivery to them at Lisbon, with a 
Supplementary option to the buyers in a certain 
event to require the sellers to buy back the goods 
af a price agreed.

It  was laid down by their Lordships’ board in 
A r ie l (11 Moore, 119) and in The B a ltica  (sup.), 

after full discussion, and more recently in the 
Consolidated appeals of The Kronprinsessan  
■Margareta, The Parana, and other S h ips  (15 Asp. 
“■far. Law Cas. 170: 1-4 L. T. Rep. 009 ; (192l) 
A- C. 486), that a neutral can acquire the 
property in merchandise from an enemy owner, 
^hile the merchandise is afloat, if there is an 
°nt and out transfer, neither accompanied by 
‘-krnents of unreality nor by any reservation of 
Property therein to the seller, provided that the 
mJ’er takes actual delivery and not a mere 

Symbolical delivery by handing over mercantile 
documents.

The question, therefore, arises whether the 
appellants got actual delivery of the magnesite at 
Lisbon, and this comes to be the crucial question 

the appeal as being the real test whether the 
*ansitus of the ore was truly determined. After 
Pe agreement for the sale of the magnesite had 
een entered into war broke out between Portugal 

aod the German Empire, and the Portuguese 
overnment took possession of the-( erman ships 

>Ulg in the Tagus, including the Naxos, and hoisted 
P them the 1 ortuguese flag. It  is suggested that 
,. 8 in itself terminated the original transitus of the 

«»■os, as no doubt in a physical sense it did, and 
8i v?by Put an end to the rights of His Majesty, 
y a as they might be, to seize the cargo of the 
3 “zos if afterwards found at sea, no matter what 

circumstances or nature of its transfer to new 
''’tiers. It  is a singular result of the entry into 

a ® 'var of a friendly Power in aid of His Majesty 
Pd his allies, and there is no reason why the 
creise by the Portuguese Government of their 

afp t to requisition the ship should prejudice their 
as the cargo. No authority for the pro- 

ption was forthcoming.
dis v!r 80rDe time no progress was made with the 

charge of the magnesite, but eventually in

September the appellants sent to Lisbon, as a 
special representative, their managing director,
M. Barendrecht, and he obtained from the 
Portuguese Government permission for the dis
charge of the magnesite from the Naxos. This was 
done, and for a time the ore was stored on the quay, 
the costs of stevedoring and storage being paid by 
the appellants and the instructions for the work 
being given by M. Barendrecht, who was present, 
according to his affidavit, on their behalf. From 
the quay the ore was subsequently loaded on the 
three vessels, belonging to the Koninklyke Neder- 
landsche Stoomboot Maatshappij, which were 
detained by the British naval forces. The Inter
nationale Magnesiet Werken indorsed the Naxos 
bills of lading to the appellants, M. Barendrecht 
handed them to the Netherlands Consulate at 
Lisbon, and new bills of lading were given for the 
carriage by the ships in question to Amsterdam. 
I t  is true that these bills of lading described the 
Netherlands Consul as shipper and as consignees 
the Netherlands Overseas Trust, but the former was 
acting on behalf of the appellants, to whom he was 
giving official assistance, and the consignment 
to the latter was in accordance with the general 
regulations of the Trust and for the purpose of 
effecting delivery to the appellants for consump
tion in Holland. Indeed, in the bills of lading there 
are express provisions that the ships’ agents are to 
notify the appellants, and one at any rate of them 
is indorsed to the appellants by the Netherlands 
Overseas Trust. Their Lordships think it clear 
that, on delivery of the ore overside ex the Naxos, 
the Internationale Magnesiet Werken washed their 
hands of it, and that, in accordance with the 
contract, the appellant company directed and were 
liable for whatever was done with it till it was 
reloaded on the forwarding steamers. I t  follows 
that the appellants took actual delivery at Lisbon. 
I t  is not a question of constructive possession by 
delivery to a carrier, who recognises by the form of 
his bill of lading his obligation to deliver to the 
consignee ; it is as complete delivery as is possible 
to a company, which can only act by human agents.

Had the claimants failed to establish their title, 
an argument was to have been submitted to their 
Lordships, which was admitted before the P resident, 
that if the ore had not become neutral property it 
remained enemy property and was being carried 
under a neutral flag to a neutral country without 
ulterior destination of any kind. Accordingly the 
Declaration of Paris was to have been invoked. 
I t  appears to have been overlooked that the 
claimants could only use this argument after their 
own title to independent rights had been negatived. 
They never purported to have merely bought the 
enemy owners’ right or chance of escape. They 
could not claim on behalf of the enemy owners, if 
the enemy owners could not claim for themselves, 
and if the enemy owners were competent to claim 
for themselves, they should have entered an appear
ance and have done so. Enemy claimants have 
been repeatedly recognised, to assert rights under 
international conventions (e.g., The Mowe, 13 Asp. 
Mar. Law Cas. 17 ; 113 L. T. Rep. 261 ; (1915)
P. 1 ; The M a r ie  Glaeser, 12 Asp. Mar. Law Cas. 
601 ; 112 L. T. Rep. 251 ; (1914) P. 218), or to 
contest condemnation of their goods, if shipped or 
carried under circumstances which give immunity 
from capture: (The Roumanian, 13 Asp. Mar. Law 
Cas. 8; 114 L. T. Rep. 3 ; (1916) 1 A. C. 124 ; The 
H akan, 13 Asp. Mar. Law Cas. 479; 117 L. T. Rep.
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619 ; (1918) A. C. 148, at p. 150). Their Lordships 
have already decided that ownership claims on 
appeal must be made by appellants who come before 
the board as owners. I t  follows that, if this point 
had arisen for decision, the claimants would have 
failed upon the preliminary ground that it was not 
available to them.

In the result their Lordships will humbly advise 
His Majesty that this appeal should be allowed 
with costs, and that the decree appealed against 
should be reversed and the goods or their proceeds 
should be released to the appellants.

Solicitor for the appellants, A . M . Oppenheimer.
Solicitor for the respondent, Treasury Solicitor.

átojwme Cirart af
COURT OF APPEAL.

F rid a y , Feb. 25, 1921.
(B e fo re  B a n k e s , S c r u t t o n , a n d  A t k i n , L.JJ.) 

J a p y  F r e r e s  a n d  Co. v . R. W. J. Su t h e r l a n d  
a n d  Co. ; R. W. J. S u t h e r l a n d  a n d  Co. v . 
O w n e r s  o f  S t e a m s h ip  T h o e g e r . (a ) 

a p p e a l s  f r o m  t h e  k i n g ’ s b e n c h  d i v i s i o n . 

Charter-party — Dead-weight— Permanent ballast o f 
cement—“ Whale reach and la w fu l burthen o f 
ship  ” — C arry ing  capacity—“ C arry in g  about 600 
tons dead-we ght w  thout guarantee ” — Rate o f 
hire.

The steamship T. was described in  a  charter-party  
dated the 'z4th A p r i l 1917 as being “ supposed to 
carry  about 600 tons but no guarantee given dead
weight on Board o f Trade summer freeboard in c lu 
sive o f bunkers.” The charterers on the same day  
sub-chartered the vessel by a sub-charter, describing  
her therein as “ ca rry ing  about 600 tons dead
weight on Board o f Trade summer freeboard 
inclusive o f  bunkers w ithout guarantee.”  A t  the 
time when the vessel was delivered under the terms 
o f the charter and the sub-charter she had some 100 
to 150 tons o f hard cement fixed  in  her holds, which  
reduced her total dead-weight capacity to about 
497 tons.

Held, (1) that in  g iv ing  the whole reach and burthen 
o f the sh ip  as i t  existed at the tim e o f the charier, 
the. owners had performed the ir covenant that the 
whole reach and la w fu l burthen o f the ship should 
be at the charterers' d isposa l;  and  (2) that the 
words “ w ithou t guarantee ” protected, the owners 
fro m  l ia b il ity  in  respect o f the dead-weight capacity  
being short o f 600 tons.

Decision o f Rowlatt, J . reversed.

A p p e a l s  from., decisions of Rowiatt, J. on the 
awards of an umpire in the form of special cases 
stated for the opinion of the court. The two 
charter-parties were treated as one for the purposes 
of argument in court.

By a charter-party in writing dated the 24th April 
1917 made between Robertson, Shankland, and Co. 
Limited, as agents for the owners of the steamship 
Thoeger (thereinafter called “ the owners ”) and 
the above-named R. W. J. Sutherland and Co. 
(thereinafter called “ the charterers”) it was agreed
( a )  R eported b y  R. F. Rl  1 k is t o n  and W. O. Sa n d f o h d . Esqre .

Harriet r.a-at Law.

that the owners should let and the charterers hire 
the said steamer for the term of twelve calendar 
months from the time she was placed at the disposal 
of the charterers as therein mentioned.

The said steamer was described in the charter- 
party as follows : “ Of 459 tons gross register, 
265 tons net register, carrying about loaded March 
1917 464 tons coke and 51 tons bunkers supposed 
to carry about 600 tons but no guarantee given 
dead-weight on Board of Trade summer freeboard 
inclusive of bunkers.” By clauses 5 and 33 of the 
charter-party it was agreed that the charterers 
should pay as hire 30001. sterling per calendar 
month, the hire to be paid at a minimum rate 
of exchange of 17 kroners to the pound sterling. 
By clause 8 it was provided that the whole reach and 
lawful burthen of the steamer, including lawful deck 
capacity (compatible with vessel’s seaworthiness), 
not exceeding what she could reasonably stow and 
carry, should be at the charterers’ disposal, reserving 
only proper accommodation for the steamer’s 
officers, crew, tackle, provisions, and stores. By 
clause 27 it was provided that in the event of any 
dispute arising it should be referred to arbitration 
in London, one arbitrator to be nominated by each 
party, and in case the arbitrators should not agree 
the matter was to be referred to the decision of an 
umpire. The said vessel was duly delivered by the 
owners to the charterers for the purpose of fulfilling 
the said charter-party, and ran thereon for twelve 
and one-third months. On the same date—i.e., the 
24th April 1917—the charterers sub-chartered the 
vessel to Japy Frères at the rate of 3600Z. per month. 
In  the sub-charter the vessel was described as 
follows : “ Of 459 gross register, 265 tons net
register, carrying about 600 tons dead-weight on 
Board of Trade summer freeboard inclusive of 
bunkers without guarantee.” In  other respects the 
sub-charter party was identical with the head 
charter. Both charter-parties contained a clause 
giving the charterers the option of sub-letting the 
vessel. The sub-charterers made claims under 
the sub-charter against the charterers alleging that 
the vessel was capable of carrying on Board of 
Trade summer freeboard about 497 tons dead
weight only. The said claims were eventually 
referred to an umpire for his decision, and by arl 
award in writing in the form of a special case the 
umpire held that, subject to the opinion of the court, 
the sub-charterers were entitled to recover from the 
charterers the sum of 83947. Is. lid . Disputes 
then arose between the charterers and the owners, 
the former alleging that, relying upon clause 8 and 
the statement as to tonnage in the said (head) 
charter-party, they had entered into the aforesaid 
sub-charter to Japy Frères, and that if Japy 
Frères were entitled to recover any damages from 
the charterers, the latter were entitled to recover 
the same amount from the owners. The charterers 
further claimed that a vessel of the net and gross 
registered tonnage of 265 and 459 respectively 
had ordinarily a total dead-weight capacity 
about 600 tons, and that in April 1917 the market 
rate hire of a vessel of the carrying capacity 
497 ons total dead-weight (which they alleged to be 
the capacity of the Thoeger) was 600Z. per month 
les than the market rate hire of a vessel carrying 
600 tons dead-weight all told, making a difference 
on the hiring for twelve and one-third months ot 
7400/., and, further, that, having had to pay at ® 
fixed rate of exchange, they had (owing to the fM 
in the Swedish exchange against the Unite»
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Kingdom) in fact paid in all 8394/. Is. llrf. more 
than they would have paid on a hiring at 2400Z. 
Per month. The charterers further alleged that the 
steamer was placed at their disposal with 100 to 150 
tons of hard cement fixed in her holds, which had 
reduced the total dead-weight capacity the vessel 
Would otherwise have had to about 497 tons.

The questions between the owners and charterers 
were duly referred to arbitration, and eventually 
an umpire was desired to state a case for the 
opinion of the court on the questions of law arising 
out of the dispute. The umpire found as a fact in 
the first instance that on the delivery of the said 
Vessel to the charterers she had in her holds between 
the floors a large quantity of cement approximately 
from 100 to E0 tons. The said cement was fixed 
and irremovable, it having apparently been placed 
jn the vessel for the purpose of acting as permanent 
ballast. The effect of the said cement was that 
Upon the vessel loading a dead-weight cargo instead 
of loading and carrying (as she would otherwise 
have done) about 600 tons on her Board of Trade 
8umnier freeboard she was capable of loading about 
bOO tons. The charterers claimed that they had 
suffered damage by reason of this to the extent of 
any damages they might be held liable to pay to 
their sub-charterers, or, alternatively, C00Z. per 
U'onth, plus the extra cost of the arbitrary rate of
exchange, viz. :

Difference in value between a vessel 
of 600 tons dead-weight capacity 
and a vessel of 497 tons at 6001. £ s. d.
per month for 121 months .. .. 7,400 0 0

Additional cost by reason of
Exchange fluctuation................ 994 1 11

8,394 1 11
They further claimed in the event 

of their being held liable to their 
sub-charterers for the same the 
cost of insurance in excess of an 
insurance on Kr.300.000 •. .. 4,383 19 9

12,778 1 8
The charterers on the arbitration put forward the 

ollowing as their contentions :
(1) That a cargo steamship of the measured 

“Olinage described in the charter-party of the 
44th April 1917 between the parties had ordinarily 
a total summer dead-weight carrying capacity of 
aW  600 tons.
. (2) That the hold of the Thoeger contained 
99 to 150 tons of cement, and was therefore 

unable to carry the amount of cargo ordinarily 
des^be ^  a caiK° steamship of the tonnage

(3) That the owners failed to give the charterers 
any notice of the fact that the hold of the Thoeger 
°ntained such quantity of cement, or that the 
essel was unable to carry the ordinary amount 

Proper to her tonnage as described.
“+} That the presence of the said quantity of 

eWent constituted a breach of the warranty 
'gained in clause 8 of the charter-party of the 
jh  April 1917.
'°) That the charterers, relying upon the warranty 
utained in clause 8 and the statements as to 
nnage contained in the said charter-party between 

Parties of the 24th April 1917, rechartered the 
'oeger to Messrs. Japy Frères on the same day. 

th i ^ a t  the true measure of the damages which 
toM harterers suffer is the loss, if any, resulting 

the charterers from the breach of warranty of

clause 8 by the owners, or from the omission of the 
owners to notify the charterers of (a) the presence 
of the cement in her hold ; (6) the fact that the 
vessel could not carry the ordinary amount of cargo 
proper to her tonnage as described.

(7) That the amount of such damage is the 
amount, if anv. which the charterers may be 
called upon to pay to their sub-charterers, Messrs. 
Japy Frères, in respect of the charter-party between 
them of the 24th April 1917.

The owners put forward as the points of law 
which they required to be stated :

(1) That on the true construction of the charter- 
party there was no guarantee of the carrying 
capacity of the vessel.

(2) That the presence of the cement in the hold 
did not constitute a breach of any representation 
made in the charter-party or deprive the charterers 
of the carrying space for which they had contracted.

(3) That if, as the charterers alleged, the vessel 
tendered was commercially different from that 
described in the charter-party, the charterers by 
their conduct in continuing to trade the vessel 
after they became aware of the presence of the 
cement waived any objection and treated the vessel 
as a proper tender under the charter-party.

(4) That the presence of the cement did not 
constitute a breach of the warranty of seaworthiness.

(5) That the charterers had not suffered any 
damage the true measure of which was the difference 
between the amount paid for the ship and the 
amount which the vessel was worth as a ship of 
about 500 tons dead-weight, which was proved 
to be at the rate of 6Z. per ton, or 3000Z. in all. The 
owners claimed that on this view of the measure 
of damages they were not concerned with any 
restitution which the charterers might be liable 
to make to their sub-charterers on the speculative 
sub-charter.

The following facts were found by the umpire :
No evidence was offered that the statements in the 

charter-party that the vessel had loaded 464 tons 
coke and 51 tons bunkers in March 1917 was not 
correct, nor was any evidence offered as to the owners’ 
reasons for stating that she was “ supposed to carry 
about 600 tons, but no guarantee given.”

The statement as to the quantity of coke and 
bunkers carried would be no guide to the vessel’s 
dead-weight capacity on account of the fight and 
varying specific gravity of coke, and, if and so far as 
it be material and a question of fact for me, I  find 
that the owners would not have been justified in 
making any representation or warranty that the 
vessel in fact had a dead-weight capacity of anything 
approximating to 600 tons in that they had no reason
able ground for such a statement. If and so far as 
it be a question of fact for me, I  find that the statement 
in the charter-party did not amount to any repre
sentation or warranty of fact on this point except 
as to a supposition.

No evidence was given by either party as to when 
the cement was put in the vessel (which was built in 
1889) or as to whether it was in her when she was 
measured for the calculation of her registered tonnage, 
but it was assumed by the charterers and not chal
lenged by the owners that it was added subsequently 
to such measurement, and there is a very strong pre
sumption that this was so. If  I  am entitled to act 
on this, I  find that the cement was not in her when 
she was measured. Its presence would probably 
have made no difference in her registered tonnage, 
which depends on certain arbitrary rules for calculation 
of the ship’s cubical contents based on certain measure
ments, but, owing to the specific gravity of cement,
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even if it had been in her then and allowed for in her 
measurement, it would not have made any very 
substantial difference in her measurement for regis
tration tonnage purposes. The dead-weight capacity 
of a vessel may vary after she is built and measured 
for registration purposes by reason of alterations or 
additions. In my view the charter-party in question 
does not imply that the vessel has the same dead-weight 
capacity when chartered as when she was measured 
for registration. Subject to this, I  find, if it be material, 
that the owners did not place at the charterers 
disposal the whole reach and burthen of the steamer 
as she was originally built and measured for her gross 
and net registered tonnage not exceeding what she 
could reasonably stow and carry in that the vessel 
contained, as stated above, about 100 or more tons 
of cement fixed between the floors of the holds as 
permanent ballast, the addition of which to the 
vessel’s weight prevented the utilisation of the dead
weight lifting capacity for cargo and bunkers which 
the vessel would otherwise have had to the extent 
of 100 tons or thereabouts. If, however, the vessel 
is to be taken as she was when chartered, i .e . ,  with 
her fixed ballast, then her full reach and burthen was 
placed at the disposal of the charterers. No notice 
was given to the charterers that this ballast was in 
the vessel. The dead-weight capacity of the vessel 
with this permanent ballast was about 500 tons and 
no more. If  and so far as it is material, I  find that 
the difference between a vessel of 500 tons dead-weight 
capacity and of 600 tons dead-weight capacity is so 
great as to make the latter commercially a different 
thing from the former. The presence of the cement 
did, subject as stated above, encroach on the original 
dead-weight capacity of the vessel, but being between 
the floors it did not encroach on the cargo space, 
i.e., cubic capacity of holds as distinguished from 
dead-weight capacity.

The gross and net register tonnage of the vessel 
was correctly stated in the charter-party, but that 
would not give a reliable indication of her dead-weight 
capacity. There is no fixed ratio between the two 
things, but the dead-weight capacity of 500 tons as 
compared with her gross and net register tonnage 
was abnormally small. A steamer of 459 tons gross 
and 265 tons net would ordinarily be estimated as 
likely to carry nearer 600 than 500 tons, but such 
estimates are 'mere approximations based on rule of 
thumb and are liable to considerable error from a 
variety of causes, and a prudent commercial man 
would not rely on such estimates for the purpose 
of buying or hiring such a steamer for dead-weight 
carrying purposes. The presence of the cement in 
the hold of the T h o e g e r  did not in any way detract 
from her seaworthiness. No sufficient evidence was 
given to enable me to decide whether the vessel would 
have been seaworthy without ballast, but the 
probability is that the vessel having no water ballast 
would when sailing light have required some although 
not fixed ballast, but no evidence was given to enable 
me to form any conclusion as to the quantity of 
ballast (if any) that she would have required under 
such circumstances. The difference in hire value 
between a vessel of 500 tons and of 600 tons dead
weight capacity on the time charter in question was 
difficult to ascertain, there being little or no market 
at the time in question, and rates paid fluctuated 
considerably. No evidence was given to me by either 
party of any other measure of damages than a com
parison of time charter rates. On the assumption 
that in the absence of other evidence the proper 
measure of damages is the difference in time charter 
hire value at the date the charter was made, then I  
find that this vessel was worth 6001. per month less 
with a carrying capacity of 500 tons only than she 
would have been with a carrying capacity of 600 tons. 
The charter-party imposed upon the charterers an 
obligation to pay at a fixed rate of exchange, and, 
taking this into account, I  find that the charterers

[O r. o f A pp .

during the period of the charter-party paid 
83941. Is. lid . more than they would have paid at a 
hire of 24001. per month. If  the court is of opinion 
that the cost of exchange should not be taken into 
account, then this amount will be reduced to 74001.

I  find that it would have made no substantial 
difference in the value of this vessel for insurance 
purposes whether she was capable of carrying five or 
six hundred tons, and in my finding above in allowing 
6001. per month as the difference in value for time 
charter purposes of the vessel I  am of opinion and 
find that a charterer paying 24001. per month for the 
T h o e g e r  of 500 tons carrying capacity would have had 
to pay the same insurance as that provided in the 
charter-party now under consideration. Subject to 
the opinion of the court on all questions of law arising 
upon the facts as above stated, I  find and award as 
follows :

(а) That the charterers are not entitled to recover 
anything from the owners.

(б) That the charterers do pay to the owners their 
costs of this reference and shall also pay the arbitrators 
and my fees and expenses of this award and special 
case amounting to 2301. 9 s.

If the court be of opinion that the statements and 
provisions in the charter-party as to the vessel s 
capacity and the findings of fact as above do impose a 
liability upon the owners and that my finding in 
par. 17 is wrong in law, then I  find and award that the 
charterers shall recover from the owners (a) the sum 
of 83941. Is. lid.

If  the court whilst holding the charterers entitled 
to recover damages shall be of opinion that the 
charterers are not entitled to recover the additional 
cost of hire by reason of the fixed exchange or the 
damages which the charterers have been held liable to 
pay to their sub-charterers, then I  find (b) that the 
charterers shall recover from the owners 74001- 
and no more.

And, further, in either of the last-mentioned cases 1 
direct that the owners shall pay to the charterers 
the costs of this reference and the arbitrators’ and 
my fees and expenses of the reference and this my 
award as above set out.

Leek, K.C. and O. P . Langton  for the appellants, 
Messrs. R. W. J. Sutherland and Co.—The umpire 
was wrong in the conclusion he came to in his award. 
No guarantee as to the dead-weight capacity of 
the vessel was given, and, there being no warranty, 
there was equally no condition under the contract. 
The presence of the cement in the hold of the vessel 
did in fact render her more seaworthy. As to the 
question of warranty or condition, see

H a rriso n  (T . and J .)  v. Knowles and Foster, 
14 Asp. Mar. Law Cas. 249 ; 118 L. T. Rep- 
566 ; (1918) 1 K. B. 608.

M acK in n o n , K.C. and Rowland Thomas for 
Messrs. Japy Frères and Co.—There was not merely’ 
a breach of warranty, but a condition was implied 
in the form of the words used in the charter-party. 
The description of the vessel as carrying about 600 
tons constituted a condition in the contract 
between the parties for the breach of which the 
charterers are liable in damages. The court is 
referred to the case of

W allis  and others v. P ra tt and another, 105
L. T. Rep. 146 ; (1911) A. C. 394.

R. A . W right, K.C. and W. A . Jo w itt for the 
Norwegian owners.—The umpire has found in my 
clients’ favour on his award. There was no contract 
of any kind that the vessel should be capable of 
lifting 600 tons. On the contrary, the owners had 
expressly refused to give an undertaking of tha 
nature, and had been careful to state that there was 

'no guarantee as to lifting capacity. There was



MARITIME LAW CASES. 201

Ct . o r  A pp. ]  R. W. J. Su t h e r l a n d  a n d  Co . v . Ow n e r s  of St e a m s h ip  T h o e g e r . [Ct . o f  A pp.

no imp'ied term in the contract to the effect that 
the vessel was not to have ballast.

R o w l a t t , J.—The two charter-parties in these 
°ases are, in my judgment, the same in effect. In 
both charters the vessel was described correctly as to 
her net tonnage and supposed carrying capacity of 

tons dead-weight without guarantee. When 
the vessel was delivered it was found that she 
carried permanent ballast in her hold, consisting 
°f cement, which had the effect of reducing her 
carrying capacity from 600 to 500 tons or there
abouts. In  my opinion, both charterers and sub
charterers are entitled to recover because the 
owners did not place at their disposal the full reach 
and burthen of the steamer. I  am not considering 
any question as to the alleged breach of warranty in 
clause 1 of the charters, nor do I  think that the case 
°f W allis  v. P ra tt and Haynes (sup.) cited in argu
ment affects the question. The charterers are 
entitled to the full reach and burthen of the ship as 
constructed, and this they did not obtain. I t  was 
lessened owing to the presence of the cement in the 
hold of the vessel. The cement was certainly ballast, 
hut it was permanent ballast and could not therefore 
he taken out. The charterers have been prevented 
from fully loading the ship, and the description of 
the ship in the first clause of the charter-party, 
dealing with burthen and capacity, does not 
affect the question in the case. The result of my 
judgment is that the ».ward in favour of Messrs. 
Japy Frères and Co. is confirmed to the extent of 
'4001., and that part of the award which is in favour 

the owners, Messrs. Sutherland and Co., is 
reversed. The award will have to go back to the 
Umpire on the question of damages relating to the 
removal of the ballast and other similar matters.

A  A . W right, K.C. and J o m tt for the owners.
Leek, K.C. and G. P . Langton  for the charterers.
F ■ I>. M acK in n o n , K.C. and Rowland Thomas for 

the sub-charterers.
R a n k e s , L.J.—A claim was made by time 

charterers for damages on the ground that the 
Vessel which had been chartered to them was not of 
the carrying capacity to which they were entitled 
Under the charter-party. The charterers had 
hemselves sub-chartered the vessel, and the sub

charterers had brought an action against the 
charterers on the same ground. Both claims were 
referred to arbitration; in both cases the umpire 
Seated a special case, which came before Rowlatt, J.

efore the umpire and before the learned judge two 
Points were made : one in reference to the proper 
construction of the opening words of the charter,the contention being that there had been a warranty. ,  “ **W>AJ.UJJ_»11 U C J U g  KU.CDU U L l v l v  AJCDVA W V/W A w  ------

fine*1 carrying capacity of the vessel was about 
: 1 tons ; the other, which depended on clause 8 

? the charter, being an allegation that the owners 
i f a i l e d  to give the whole reach and lawful 
Urthen of the vessel to the charterers and sub- 
arterers respectively.
the vessel, the Thoeger, was apparently very old, 

c- at some time in her career (the date when and 
clroumstances in which it occurred are not given) a 
^°nsiderable quantity of concrete or cement had 
cen placed in her bottom as permanent ballast. 

- ue umpire has found that “ the said cement was
fixed and irremovable, it having apparently been
P aced in the vessel for the purpose of acting as 
¡,1 rnanent ballast.”  I  think that this point about 

atarig the whole reach and lawful burthen of the 
'P at the disposal of the charterers depends on 

V OL. X Y „ N . S.

what is the true inference to be drawn in reference 
to that operation. If  the true inference is that it 
was merely loose ballast, however heavy or difficult 
it might be to remove, the charterers might perhaps 
have had a right to call upon the owners to remove 
it, or to complain, if it was not removed, that they 
were not getting what they were entitled to, viz., 
the full reach and burthen of the vessel. But this 
cement was fixed and irremovable and was intended 
to act as permanant ballast; and the inference 
which I  think should be drawn is that from the time 
when it was placed there the cement must be treated 
as if it were a part of the vessel herself just as much 
so as the deck or any other permanent part of the 
vessel. If  that is the true inference to draw I  
understand that it is not disputed that if the owners 
gave the charterers the full cargo space existing 
at the time of the charter they would be fulfilling 
their obligations under the clause. Rowlatt, <T., as 
I  understand his judgment, has drawn the same 
inference as I  from the facts. He says “ then it was 
found that she had been permanently ballasted with 
cement and that reduced her dead-weight carrying 
capacity to 500 tons.” If  he meant by that that 
he drew the same inference from this alteration—I  
feel satisfied that it was an alteration—of the vessel 
as I  do, then with great respect I  cannot agree with 
his conclusion that the charterers were entitled to 
recover on the ground that the full reach and 
burthen of the vessel were not put at their disposal. 
He goes on to say “ they did not get the full reach 
and burthen of the ship as I  understand she was 
constructed.” By that he must mean “ originally 
constructed,” and I  do not think that that is the 
true view of clause 8 of the charter-party. I  think 
that it refers to the reach and burthen of the vessel 
as then existing. I  agree that by clause 8, providing 
that the full reach and burthen of the vessel shall be 
given, the charterer is to have both the full cargo 
space and the full lifting capacitybut I  cannot 
agree that where such a permanent alteration as 
this has been made in the vessel the owner is commit
ting a breach of his contract if he does not remove it.

The other point in the case depends on the con
struction of the language of the charter-party. 
Before the umpire it was contended, as I  understand, 
that there was a warranty of the capacity of the 
vessel. The umpire found that in fact the vessel’s 
full capacity was about 500 tons dead-weight, and it 
was said that upon a true construction of the 
language used there was a warranty that the 
carrying capacity was 600 tons dead-weight. But 
we have heard no argument in support of that con
tention in this court beyond this, that there was a 
description of the vessel as being of 600 tons dead
weight, and that as she was in fact of only 500 tons 
dead-weight capacity the difference of 100 tons 
rendered her commercially something different 
from the thing contracted for. I t  is said that 
because the owners handed over a vessel sub
stantially different from the one referred to in the 
charter-party the charterers and sub-charterers 
have a right of action for damages for breach of 
warranty. Reliance was placed on the case of 
W allis  and others v. P ra tt and another (105 
L. 1'. Rep. 146 ; (1911) A. C. 394); but in my 
opinion there is a clear distinction between that case 
and this. The sale there was of common English 
sainfoin, and what was supplied was not common 
English sainfoin at all, or English sainfoin of any 
description, but giant sainfoin, which is something 
quite different. The contract of sale contained a

2D
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provision that “ the sellers give no warranty, 
express or implied, as to growth, description or 
any other matters,” and it was held that, inasmuch 
as the article supplied was not the article contracted 
for at all, the sellers had not protected themselves 
by a provision which had reference to some failure 
in quality or description in the article which they 
had contracted to sell. But here the charter is of a 
named vessel, so there is no doubt that the charterers 
and the sub-charterers have got the thing which 
they contracted for, in the sense that they got the 
very vessel. Besides the description of the vessel 
by name there were words of description dealing 
with her carrying capacity, and the question is 
whether the owners in the one case, and the 
charterers in the other, sufficiently protected them
selves against any action for breach of warranty in 
respect of that description. The language used in 
the charter is not quite the same'as that used in the 
sub-charter, but it is not suggested that there i3 
really any substantial difference between them. 
In  the charter the words are “ supposed to carry 
about 600 tons but no guarantee given ” ; in the 
sub-charter, the words are “ carrying about 600 tons 
dead-weight but without guarantee.” There is, 
therefore, a description of the named steamer with 
reference to her carrying capacity, but a perfectly 
plain statement that the description is given 
without guarantee ; and it appears to me that the 
charterers and the sub-charterers fail in establishing 
any right of action on the ground that the vessel 
was not of a guaranteed carrying capacity. The 
appeals therefore succeed ; the judgments must be 
set aside and the appropriate judgments entered 
according to the findings of the umpire upon the 
view of the case which I  have presented.

S cp.u t t o n , L. J.—I  agree, and can shortly express 
my opinion. This case relates to a small tramp 
steamer of considerable antiquity. At some time 
in her history her owners had thought it advisable 
to provide her with permanent ballast by filling in 
the space under the hold with cement, so that her 
bottom was a mass of cement. The effect of that 
was not to reduce the space of her hold, but to 
reduce her eliective lifting power for certain sorts 
of cargo which might not need ballast. Rowlatt, J. 
has found that this permanent ballast is a breach of 
a clause in the charter to give the full reach and 
lawful burthen of the ship to the charterers, and 
apparently he has come to that conclusion because 
he regards the charter as a charter of the ship as 
originally constructed.

In my view the charter is prima, fac ie  a charter of 
the ship as she existed at the time when the charter 
was made. I t  is the duty of a shipowner to provide 
the necessary ballast for a chartered voyage, and if 
he has on board movable ballast which is unnecessary 
for the chartered voyage it is his duty to discharge 
it. But—and this is' entirely a question of degree— 
if the ballast is so permanent that it may be 
treated as part of the structure of the ship I  can 
see no obligation on the shipowners to remove 
that permanent ballast because it is not necessary, 
or there is more of it than is necessary, for the 
particular voyage. In  that case it appears to me 
there is no breach of the contract to provide the 
burthen of the ship, for I  think that that contract 
refers to the ship as she is at the time of the contract, 
with the permanent ballast in her.

Here the umpire found that the cement is fixed 
and irremovable and was intended to act as per
manent ballast. We are bound by his finding of

fact, and on that finding I  think there has been no 
breach of the contract to provide the full reach and 
burthen of the ship. Mr. MacKinnon has referred 
to a case wdiich actually occurred where a cargo of 
asphalt became solidified without the intention 
of the parties, but there there was no intention to 
make the solidified material part of the structure 
of the ship ; the intention was to the contrary. I  
think, therefore, that the decision of Rowlatt, li
on this point was wrong.

Now it was argued that though the charter vras of 
a named ship, the words “ carrying about 600 tons 
dead-weight ” had the effect, in spite of the words 
excluding any guarantee, of making the ship not of 
the description contracted for. For my own part 
whenever I  find a statement of fact I  am inclined, 
if I  can, to give some legal effect to it. I  always 
assume that people have a reason for putting in a 
statement of fact. Here the general description of 
the ship is correct; it was named as stated and was 
of the tonnage stated, and I  can only read the state
ment that she could carry 600 tons “ without 
guarantee ” as being a refusal to contract that she 
shall actually carry 600 tons and that there shall be 
a right to claim damages if she does not. Such a 
phrase ought to put the charterers oft inquiry as to 
what is really the matter with the ship. I t  is not 
necessary to decide the point, but I  myself should 
have been disposed to think that this was a repre
sentation the untruth of which would have enabled 
the other party to rescind the contract on discover
ing the untruth. But the charterer here had 
obtained much too profitable a sub-charter for biin 
to want to rescind the charter ; and nobody did 
take any steps to rescind the charter, treating this as 
a representation. If  it is attempted to treat it as a 
term of the contract the breach of which gives a 
right to damages then I  think the words “ without 
guarantee ” preclude any claim ; and the descrip
tion of the named ship appears to be satisfactorily 
complied with, for it was that named ship that was 
handed to the charterers. I  think, therefore, that 
the appeal should be allowed.

A t k i n , L .  J .—I  agree. I  think that the original 
reach and burthen of the ship had been permanently 
changed by an irremovable alteration of her arrange
ment, and since that a’teration her reach and 
burthen had been of the smaller capacity mentioned 
by the umpire. In  these circumstances I  think that 
there was no breach of contract by the shipowner, 
because he gave to the charterers the full reach and 
burthen of the ship at the time the contract was 
made.

As to the second point. I  think that the words 
“ without guarantee ” negative the notion that the 
words as to carrying capacity had any contractual 
operation, and therefore there was no breach of 
contract in reference to the alleged condition 01 
warranty as to carrying capacity.

Appeals allowed-
Solicitors for the shipowners, Botterell and Roche.
Solicitors for the charterers, D owning, Handcock, 

M iddleton, and Lewis.
Solicitors for the sub-charterers, Helder, Roberts, 

Giles, and Co.
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HIGH COURT OF JUSTICE.

KING’S BENCH DIVISION.
Nov. 11 and 12, 1920.

(Before R o w l a t t  and M cC a r d i e , JJ.)
Re S u t h e r l a n d  a n d  Co. a n d  H a n n e v ig  B r o t h e r s  

L i m i t e d , (a)
A rb itra tio n  and award—Practice— Amendment o f 

award—“ E rro r  a ris ing  fro m  any accidental s lip  
or om iss ion ” — A rb itra tio n  A c t 1889 (52 <fc 53 
Viet. c. 49), s. 7 (c).

S. and Co. were the charterers and H . and Co. were 
the sub-charterers o f a steamship. A t  the term ina
tion  o f the charter-party questions arose w ith  
regard to the balance o f h ire  and o f insurance  
prem ium s. The owners claimed against the 
charterers, and the charterers claimed against the 
sub-charterers. Both disputes were referred to 
arb itra tion . A s  the arb itra tors disagreed, the d is 
putes came before the same um pire, who, in  the f irs t  
case, namely, that between the owners and the 
charterers, awarded that the costs of the arb itra tion , 
which he assessed at 1301., and taxed costs should be 
p a id  by the charterers. I n  the second case, that 
between the charterers and the sub-charterers, 
the um pire  awarded that the sub-charterers 
should pay to the charterers fo r  h ire and 
insurance, and proceeded : “ I  fu rth e r f in d  and 
award that the costs o f th is  a rb itra tion , which  
I  assess at 1301. and taxed costs, as well as costs 
o f the a rb itra tion  between the owners and Suther
land and Co. (the charterers) on the same subject, 
except taxed costs o f the s ittin g  o f the 27th June  
1919, sha ll be p a id  by the charterers ”  [i.e., the 
sub-charterers in  the second a rb itra tion .].

As the parties were not clear as to what costs were 
Payable by the sub-charterers under the um pire 's  
award, correspondence ensued between the soli• 
citors fo r  S. and Co. and the solicitors fo r  H . 
and Co., and a letter was w ritten  to the 
um pire  suggesting that a clerica l m i sta le  or 
error a ris ing  fro m  an accidental s lip  had been 
made in  the award. The um pire  being under the 
impression that he had made an error in  w rit in g  
his award delivered a fu rth e r award which he 
said he had amended so that i t  should read as he 
had o rig in a lly  intended to state it. The amended 
award was as fo llow s I  fu rth e r f in d  and award  
that the costs o f th is  a rb itra tion , which I  assess 
at 1301., and taxed costs, as well as costs o f the 
a rb itra tion  and the taxed costs o f the owners against 
Sutherland and Co. and Sutherland and Co.'s 
°w n costs o f the a rb itra tion  . . . shall be p a id
hy the charterers [i.e. the sub-charterers in  the 
second a rb itra tio n ] . . . ”

'e ld ,  that the amended award must be set aside 
because the um pire  had no power to expound what 
he had purposely w ritten  in  h is o rig ina l award. 
The a rb itra  or had w ritten  down everything which 
he intended, and n o 'h ing  which he had not 
[Wended, to w rite  d o w n ; he had therefore no 
ju r is d ic t io n  to alter h is award. There was no 

error a ris in g  fro m  an accidental s lip  or 
°m ission ”  w ith in  the meaning o f sect. 7 (c) o f 
Me A rb itra tio n  A c t 1889, which enacts that an 
Arbitrator had power “ to correct in  an award any  
Clerical m istake or error a ris in g  fro m  an accidental 
s lip  or om ission.”

R e p o r te d  b v  T .  W .  M o r g a n , E s q .. B a r r i f i ie r -a t -L s iw .

M o t io n  t o  s e t a s id e  a n  a w a rd .
By a charter-party made on the 30th April 1917, 

between R. IV. J. Sutherland and Co., the charterers 
(herein called “ the respondents ” ), and the owners 
of the steamship Steady (re-named the Oistem), 
the owners chartered the steamship in question 
to the respondents. On the 4th May 1917, the 
respondents by a sub-charter, re-chartered  ̂the 
steamship Steady to Hannevig Brothers Limited, 
the sub-charterers (herein called “ the applicants ) 
The terms and conditions of the sub-charter were 
identical with those of the charter-party of the 
30th April 1917.

Disputes arose between the parties, and these 
were referred to two arbitrations, one between 
the owners and the respondents, as charterers, 
and the other between the respondents, as dis
ponents, and the applicants as Bub-charterers. 
The owners claimed against the respondents as 
charterers. The respondents, in their turn, claimed 
over against the applicants, the sub-charterers. 
Both disputes ultimately came before the same 
umpire. In  the first arbitration, the umpire 
having made his award on the points at issue 
ordered the charterers to pay the costs in these 
terms : “ I  further find and award that the costs 
of this arbitration, which I  assess at 1301., and taxed 
costs shall he paid by the charterers, and, if in the 
first place they shall have been paid by the owners, 
the latter shall forthwith be reimbursed for such 
costs by the charterers.”

In  the second arbitration, namely, the one 
between the respondents (the charterers) and the 
applicants (the sub-charterers), the umpire awarded 
that the applicants should pay certain sums, and 
on the question of costs, he added : “ I  further 
find and award that the costs of this arbitration 
which I  assess at 1301. and taxed costs, as well 
as costs of the arbitration between the owners and 
Messrs. Sutherlands (the respondents) on the same 
subject, except taxed costs of the sitting of the 
27th June 1919, shall be paid by the charterers 
(in this case the sub-charterers, the applicants), 
and if, in the first place, they shall have been paid 
by the disponents (i.e., the respondents), the 
latter shall forthwith be reimbursed by the 
charterers (i.e. the applicants).”

The respondents thought that the award did 
not define sufficiently clearly, the costs which the 
applicants (Messrs. Hannevig Brothers Limited) 
were to pay. Accordingly, the respondents 
solicitors, on the 20th May 1920, wrote to the 
umpire as follows :

Dear Sir,— On perusing the award in  th is  m atter 
we are under the impression th a t a clerical m istake or 
error arising from  an accidental slip or omission has 
been made in  the award. The award gives to our 
clients, Sutherland and Co., the costs of the a rb itra tion  
between the owners of the steamship Steady and 
Sutherland and Co., and what we are anxious to 
understand is as to  whether th a t was intended to  cover 
the costs which Sutherland and Co. have to pay the 
owners, and Sutherland and Co.’s own costs of th a t 
a rb itra tion  as well as the a rb itra to r’s fees. For your 
guidance we enclose herewith the original award, and 
shall be glad to  hear from  you on the po in t.”

A few days later, the umpire informed a member 
of the firm of the respondents’ solicitors that he 
certainly had made an error in writing his award 
and had amended his award so that it should read 
as he originally intended to state it. The umpire 
then issued an amended award in which the clause
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dealing with costs read as follows: “ I  further 
find and award that the costs of this arbitration, 
which I  assess at 1301. and taxed costs as well as 
costs of the arbitration and the taxed costs of the 
owners against Sutherland and Co., and Sutherland 
and Co.’s own costs of the arbitration between the 
owners and Sutherland and Co., on the same 
subject . . . shall be paid by the charterers ”
(i.e . in this case) Hannevig Brothers Limited.

The applicants refused to pay the costs added by 
the amended award, and they moved to set aside 
the award on the ground that such an amendment 
was not within sect. 7, sub-sect, (c) of the Arbitra
tion Act 1889, which provides th a t: “ The 
arbitrators or umpire acting under a submission 
shall, unless the submission expresses a contrary 
intention, have power . . . ( c )  to correct 
in an award any clerical mistake or error arising 
from any accidental slip or omission.”

The applicants contended that the umpire was 
functus officio and had no power to alter his anrard.

D . G. Leek, K.C., and Hildesley  for the applicants, 
Hannevig Brothers Limited.

Le Quesne for the respondents, Sutherland and Co.
R o w l a t t , J.—In this case an extremely difficult 

and important question has arisen with regard to 
the extent of the powers conferred on arbitrators 
by clause (c) of sect. 7 of the Arbitration Act 1889. 
Sect. 7 of the Act of 1889 provides that: “ The 
arbitrators or umpire acting under a submission 
shall, unless the submission expresses a contrary 
intention, have power . . . ( c )  to correct in 
an award any clerical mistake or error arising from 
any accidental slip or omission.”

On the construction of those words as a matter 
of grammar “ clerical ” belongs to “ mistake ” 
only, and “ error arising from any accidental 
slip or omission ” is a second and independent 
limb of the clause. The words of the clause are 
similar to those found in Order X X V III, r .ll, 
R. S. C., and, in my opinion, the greater part of 
the difficulty has arisen owing to the extent of the 
meaning which has been given to the words of that 
order. I  cannot help feeling that, as applied to 
arbitrators, the words ought to be construed rather 
strictly.

Before the passing of the Arbitration Act 1889, 
it is clear that the courts regarded it as very 
dangerous to allow arbitrators to alter or amend 
their awards after they had made them. The well- 
known case on that point is M ordue  v. Palm er 
(23 L. T. Rep. 752 ; L. Rep. 6 Ch. 22). In  that case 
the error corrected by the arbitrator arose from the 
mistake of a clerk in copying the draft award, and 
it was held that the arbitrator could not put the 
mistake right, being fu n c tus  officio. Such a state 
of things as that has been clearly altered by sect. 7, 
clause (c) of the Arbitration Act 1889. The 
difficulty, however, which still remains is to see 
how far the alteration has gone.

In the present case, the arbitrator made an award, 
and he included in his award certain costs incurred 
in a matter between one of the parties and a third 
party, and the question arose whether the words 
he had used included all those costs or only some 
of them. The award was sent back to the arbitrator 
and he told Mr. Lewis, of the firm of solicitors 
representing the respondents, that he certainly 
had made an error in writing his award, and he 
amended it so that it read, as he said, as he had 
originally intended that it should read.

Now that was not correcting a clerical mistake 
within the meaning of clause (c) of sect. 7 of the 
Act of 1889. What is meant there is something 
almost mechanical—a slip of the pen or something 
of that kind. Then the question is did the arbitrator 
correct an error arising from an accidental slip or 
omission ? Here we get upon ground which is 
almost metaphysical. An accidental slip implies 
that something has been wrongly put in by accident, 
and an accidental omission implies that something 
has been left out by accident. That raises a further 
question, namely: What is an accident in this 
connection, an accident affecting the expression 
of a man’s thought ?

Such .an accident is a very difficult thing to 
define, but I  am of opinion that what took place 
in connection with the award in this case was not 
an accident within the meaning of the clause. I  
cannot pretend to give a formula which will cover 
every case, but in this case there was nothing 
omitted by accident. The arbitrator, in fact, 
wrote down exactly what he intended to write 
down, although it is doubtful what that really 
meant when considered from a legal point of view ; 
and he has now really assumed a jurisdiction 
to expound what he had purposely written down. 
That is a thing which he has no jurisdiction to do.

Mr. Le Quesne, counsel for the respondents, 
has contended that it was by inadvertence that the 
arbitrator did not put down all that he meant 
to put down. I  am of opinion that inadvertence 
is not the right word to use in this case. A man 
may inadvertently write down a word which if 
he had thought more about the matter, he would 
have written differently, but that merely means 
that he has gone wrong. I  am of opinion, that, 
in substance, the arbitrator assumed a jurisdiction 
which he did not possess, namely, to insert in the 
award an exposition of his words, because he found 
the words that he had used were not so well chosen 
as they might, and ought, to have been if chosen 
after further deliberation. The motion succeeds, 
and the award must be set aside.

M cC a r d i e , J.-—I  agree that this motion raises 
a difficult and important question, and my m in d  
has fluctuated a good deal in the course of the 
argument.

This alteration of the award by the arbitrator 
was a serious matter, and it involves an important 
and serious point of law. It  is quite clear that under 
the old Jaw as it stood before the Arbitration Act 
1889, the arbitrator could not have made this 
alteration in his reward, for the law was most 
rigorous with regard to the limitation of the powers 
of an arbitrator, and from the moment that he 
put forward a paper as his award he was 
func tus  officio, and could not put right any 
mistake at a ll; any alteration was nugatory, and 
the original award stood— Henfree v. Bromley 
(6 East 309).

The question for our decision is how far the 
law has been altered by sect. 7 (c) of the Arbitration 
Act 1889, which empowers an arbitrator “ to correct 
in an award any clerical mistake or error arising 
from any accidental slip or omission. ’ I  think 
that the word “ accidental ” in clause (c) appheS 
both to “ slip ” and to “ omission.’’ The clause 
is taken from Order X X V III, r. 11, and decisions 
under that rule are in point in so far as they are 
decisions on the rule and not, as many of them are> 
decisions based rather on the inherent jurisdiction 
of the court.
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In In la n d  Revenue Commissioners v. H u n te r, 
Scrutton, J. (as he then was) said (110 L. T. Rep. 
825 ; (1914) 3 K.B. 423, at p. 428): “ A referee, 
having once issued his award, cannot issue another 
without the consent of both parties.” In  saying 
that. I  do not think that the learned judge could 
have had present to his mind sect. 7 (c) of the 
Arbitration Act 1889. In  Oxley v. L in k  (110 
L. T. Rep. 248 ; (1914) 2 K. B. 734), the Court of 
Appeal imposed a most stringent rule. In an 
action against a married woman sued in respect 
°f her separate estate, judgment was by mistake 
drawn up in the ordinary form against the defendant 
Personally, instead of in the form settled by the 
Court of Appeal in Scott v. M orley  (57 L. T. Rep. 919; 
20 Q. B. Div. 120.). It  was held that the plaintiffs 
were not wanting to correct a slip, but were seeking 
lo substitute one form of judgment for another, 
and that consequently Order X X V III, r. 11 did 
not apply.

In this case, the arbitrator clearly did not make 
a clerical mistake, and the question is : Did he 
Wake an accidental slip ? I  do not think he did. 
He appears to have put down precisely what he 
meant to put down, and he did not put in any
thing that he did not intend to put in, nor did he 
°mit anything that he intended to put in.

I  am, therefore, of opinion that the arbitrator 
Was not entitled, under sect. 7 (c) of the Act of 
1889, to make the alteration which he did in this 
®ase. I  may add, that in my view, the court in 
Boswell v. Norton  (18 Times L. Rep. 228) took a 
Very liberal view in interpreting Order X X V III., 
*•11, and I  think that it is very doubtful whether 
that case should be followed.

I  agree that the motion succeeds, and that the 
award must be set aside. A y m d  ^  ^

Solicitors for the applicants, Roney and Co. 
solicitors for the respondents, D owning, Handbook, 
■Middleton, and Lewis.

Wednesday, Feb. 9, 1921.
(Before R o c h e , J.)

B r o o k e  v. T h e  K in g , (a )

Requisition — Undertaking to p a y  m arket rate o f 
hire— L im ita tio n  order eyed— Indem n ity— L im ita -  
hon o f Freights (French) Ports Order 1918— 
inde m n ity  A c t 1920 (10 11 Geo. 5, c. 48), ss. 1, 2.

Hi the outbreak o f the w a r w ith  Germany, in  1914, a 
number o f ships, B r it is h  and neutra l, were in  the 
i ja lt ic  Sea, and owing to the r isk  o f capture and  
destruction in  attempting to escape fro m  the B a ltic , 
these vessels remained there. B u t after a time the 
scarcity o f sh ipp ing  became greater, and i t  was 
decided, to make every effort to get these ships out o f 
ue B a ltic . Accord ingly, in  J u ly  1916, the Board  

o/ Trade made a general offer, which was addressed 
0 the B a ltic  Exchange and communicated to the 

Public, as an  inducement to the owners o f such 
V̂ , self  to attempt to escape, to the effect that the 
■Admiralty had inform ed the Board o f T rade that 
dey were prepared to guarantee that any B r it is h  

Vessel escaping fro m  the B a ltic  up to M arch  1917, 
would either not be requisitioned, or i f  through some

_sP,ic ia l emergency they had to be requisitioned, they
( a )

sported by T. W . M organ, E sq., Barnater-at-lmw.

would be p a id  market rates and not B lue  Book 
rates. The guarantee was to a pp ly  also to ships 
bought by B r it is h  owners fro m  neutrals. The rates, 
known as B lue  Book rates, on which the A d m ira lty  
began to requ is ition  ships in  Aug. 1914, were much 
lower than the current market rates. B ., the 
supp lian t, was a shipowner, and, re ly ing  on the 
Board o f Trade guarantee above mentioned, p u r 
chased two ships at prices fa r  in  excess o f the value 
o f such ships i f  they were requisitioned at B lue  
Book rates, and he took the r is k  o f getting the ships 
out o f the B a ltic . I n  Feb. 1918, the two ships were 
requisitioned on the express terms that the rate o f 
hire to be p a id  should be in  accordance w ith  the 
undertaking o f J u ly  1916. The Government, how
ever, on ly  p a id  the supp lian t at B lue Book rates, 
and the supp lian t, by a pe tition  o f righ t, claimed 
the difference between the B lue Book rates p a id  by 
the Government and the f u l l  market rate o f fre ight. 
The Crown, by their answer, admitted the under
taking, but relied on the L im ita tio n  o f Freights  
(French Ports) Order o f the t th  Feb. 1918, and said  
that that Order fixed  the market rate and that the 
supp lian t had been p a id  the f u l l  rate allowed by 
such Order. They also relied on the Indem n ity  
A ct 19-0.

Held, that the L im ita tio n  o f Freights Order d id  not 
f ix  a market rate. The meaning o f the undertaking  
o f J u ly  1916, was that the Government would not 
impose a rate o f the ir own, but would pay what 
could be obtained in  a free market.

Held, also, that the defence o f the Indem n ity  A c t 1920 
fa iled , and that the supp lian t was entitled to be 
■paid h ire a t the market rate.

P e t it i o n  of right tried by Roche, J.
The suppliant’s claim was in respect of the 

hire of two vessels requisitioned by the Govern
ment during the war.

The suppliant, T. E. Brooke, carried on business 
as a shipowner under the style of T. G. Beatley 
and Sons. He claimed to recover from the Crown 
a sum of 69,2571., alleged to be due to him in respect 
of the employment on requisition of two ships, 
the Duva  and the Cum brian, from the 6th Feb. 
1918 to the 23rd March 1918 in the case of the 
D uva, which was sunk on that date, and to the 
4th March 1919 in the case of the Cum brian, which 
was released from requisition on the last-named 
date. The sum claimed represented the difference 
between the maximum rate of -8s. per dead
weight ton per month allowed under the Limitation 
of Freight (French Ports) Order 1918 (which had 
been paid by the Crown) and the rates which 
the two vessels could have earned in an 
unrestricted market which, according to the 
suppliant’s contention, would be 41. 0s. 3d. per 
month.

Immediately after the outbreak of the war with 
Germany in Aug. 1914, the Government began to 
requisition ships as required, paying the owners 
therefor at Blue Book rates, which were con
siderably lower than the market rates for unrequi
sitioned tonnage. There were at the outbreak of 
the war a considerable number of ships, British and 
neutral, in the Baltic, escape from which was 
rendered difficult and dangerous by enemy action. 
Later, when the scarcity of shipping became more 
acute, the Government offered inducements to the 
owners of these ships to attempt to effect their 
escape. The following letter was sent by the 
Board of Trade at the request of the Admiralty to
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the Secretary of the Baltic Exchange, and com
municated to the public :

Board of Trade, Whitehall, S.W., the 4th July 1916. 
—Dear Sir,—British shipping in the Baltic.—The Ad
miralty have informed the Board of Trade that they 
are prepared to guarantee that any British ships which 
escape from the Baltic up to the end of March 1917 
will either not be requisitioned or if through some 
special emergency they have to be requisitioned, 
they will be paid market rates and not Blue Book 
rates.—Yours faithfully, C. Hipwood.—P.S. It  will 
be remembered that this guarantee applies also to 
ships bought by British owners from neutrals.

Among the ships then detained in the Baltic 
were the Duva  and the Cum brian, which were the 
property of British owners and were the two ships 
in question in this petition of right. The owners 
of those two ships, relying on the guarantee con
tained in the above letter dated the 4th July 1916, 
at considerable risk procured their escape from the 
Baltic before the end of March 1917. The 
suppliant purchased both ships, the one in Jan. 
1917, and the other in June 1917, and relying on 
the terms of the letter of the 4th July 1916, he paid 
for both vessels much higher prices than he would 
have done if they had been subject to requisition in 
the ordinary way. The suppliant then let the two 
ships on charter, at the rate of ‘71. Is. per dead
weight ton per month, for the carriage of coal to 
France, as they were best adapted for the French 
coal trade.

In  Feb. 1918, the Ministry of Shipping requi
sitioned the suppliant’s two ships and at the same 
time addressed to the suppliant a statement that 
the rate of hire would be “ in accordance with the 
undertaking given in respect of vessels which wTere 
formerly in the Baltic.”

On the i t h  Feb. 1918, there was issued an order 
called the Limitation of Freights (French Ports) 
Order 1918. This order came into force on the 
lith  Feb. 1918, and it fixed 28s. per ton as the 
maximum rate of freight chargeable by British 
ships engaged in the French coal trade. This rate 
was paid by the Crown to the suppliant, who 
claimed that he was entitled to be paid the rate 
which he could have earned in an unrestricted 
market. There was some conflict of evidence as 
to what this would in fact be, but Boche, J. found 
that 41s. per deadweight ton per month was the 
proper figure.

The Crown filed an answer admitting the facts 
but contending (1) that the undertaking of the 
4th July 1916, could not exempt the suppliant 
from the operation of the Limitation of Freights 
Order, and that he had been paid the full rate 
applicable thereunder; (/) that the claim was not 
maintainable by reason of the Indemnity Act 
19,.0, and the court had no jurisdiction to entertain 
the proceedings.

The Indemnity Act 1920, provides as follows :
Sect. 1, sub-sect. (1) No action or other legal 

proceeding whatsoever, whether civil or criminal, 
shall be instituted in any court of law for or on 
account of or in respect of any act, matter, or thing 
done, whether within or without His Majesty’s 
Dominions, during the war before the passing of this 
Act, if done in good faith, and done or purported to 
be done in the execution of his duty, or for the defence 
of the realm . . .  by a person holding office 
under or employed in the service of the Crown in any 
aapacity . . . and, if any such proceeding has
been instituted . . .  it shall be discharged and

made void. . . . Provided that except in cases
where a claim for payment or compensation can be 
brought under sect. 2 of this Act this section shall not 
prevent . . . (6) the institution or prosecution
of proceedings in respect of any rights under, or 
alleged breaches of, contract, if the proceedings are 
instituted within one year from the termination of 
the war or the date when cause of action arose, which
ever may be the later. . . . Sect. 2, sub-sect. (1)
Notwithstanding anything in the foregoing section

. . any person . . .  (a) being the owner of
a ship or vessel which . . . has been requisitioned
at any time during the war . . . shall be entitled
to payment or compensation for the use of the 
same. . . .

Sect. 2, sub-sect. 2 (ii. ). Where the payment of com
pensation is claimed under par. (a) of sub-sect. 1 
of this section, it shall be assessed in accordance with 
the principles upon which the Board of Arbitration 
constituted under the Proclamation issued on the 
3rd day of August 1914 had hitherto acted, which 
principles are set forth in Part I. of the schedule to 
this Act.

Sect. 2, sub-sect. 2 (iii.). In any other case the 
compensation shall be assessed as follows (a) If the 
claimant would apart from this Act have had a legal 
right to compensation the tribunal shall give effect 
to that right. . . .

Sect. 2, sub-sect. 4. The tribunal for assessing pay
ment or compensation shall, where by any of the 
Defence of the Realm Regulations any special tribunal 
is prescribed, be that tribunal, and in cases where 
the claim is made under par. (a) of sub-sect. 1 of 
this section be the said Board of Arbitration, and in 
any other case be the said Defence of the Realm 
Losses Commission.

Schedule, Part 1. The payment or compensation 
to be awarded for the use of a ship . . . and for
services rendered shall be based on the rates and 
conditions contained in the Blue Book reports, or in 
cases of a class where those rates and conditions 
have not been applied on some other liberal estimate 
of the profits which the owner could have made if 
there had been no war, and shall be assessed without 
taking into account any increase of market values 
of tonnage or of rates of hire due to the war. . . •
For the purposes of this part of the schedule the 
expression “ Blue Book reports ” means the reports 
as to rates and conditions published in Oct. 1914 
by the sub-committee of the Board of Arbitration, 
subject to such increases or modifications thereof as 
may have been agreed to before the 1st day of Jan.
1920.

Sir John Sim on, K.C., R. A . W right, K.C., and 
C. T . Le Quesne for the suppliant.—The suppliant s 
two ships were requisitioned on the 5th Feb. 1918, 
and by the requisitioning letter of that date the 
Government contracted to pay hire in accordance 
with the undertaking given by the letter of the 
4th July 1916 that the suppliant should be paid 
hire at market rates instead of Blue Book rates. 
That contract could not be affected by the 
Limitation of Freights (French Forts) Order 1918, 
which did not come into force until the 11th Feb-
1918. Moreover, the Indemnity Act 192 0 does 
not apply, Sect. 1 of that Act does not prevent 
the institution of proceedings in respect of breaches 
of contract. The present proceeding comes within 
that exception, and is not a claim for compensation 
within sect. 2 of the Act.

Sir Gordon Hewart (A.-G.) and G. I I .  Ricketts for 
the Crown.—The undertaking relied on by the 
suppliant was that these ships should not be 
requisitioned except in case of emergency. lh e 
emergency arose in connection with the shortage 
of coal in France. The suppliant was given an
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option, either to charter the vessels to the French 
Mission of the Inter-Allied Executive, or to have 
them requisitioned. He chose to have them 
requisitioned. Then came the Limitation of 
Freights Order, dated the same day as the 
requisition. The rate fixed by that order consti
tuted the market rate at the date the order came 
into force, because if the vessels had not been 
requisitioned they would not have been able to 
obtain a higher rate. The Indemnity Act 1920 
renders these proceedings void. The right to 
requisition ships is a part of the prerogative of the 
Crown, and therefore its exercise carries no legal 
liability to pay compensation, but it has been the 
Practice to pay compensation ex gratia. When 
the Indemnity Act of 19i0 was passed there were 
already two tribunals, the Admiralty Transport 
Arbitration Board and the Defence of the Realm 
Losses Commission dealing with ex gratia  payments. 
J-his is a case under sect. 2 of the Indemnity Act 
1920, and the suppliant ought to have taken his 
Maim before the Admiralty Board of Arbitration. 
Lhe court has no jurisdiction to entertain the 
proceeding. Further, the maximum rate fixed by 
the Limitation of Freights (French Ports) Order 
1918 became the market rate for vessels engaged in 
that trade.

Sir John Simon, K.C. replied.
R o c h e , J.—This is a petition of right. The 

suppliant carries on business under the name of 
'j. Beatley and Sons, shipowners. By his 

Petition he prays from the Crown a sum of money 
payment for the use of two of his ships, and he 

claims that sum under a contract. On the 4th 
9u ly 1916 His Majesty’s Government, being anxious 
*?. increase the amount of British shipping, or 
®nipping available for the use of Great Britain, 
desired to encourage shipowners to bring out of 
fhe Baltic a number of ships which were interned 
there by fear of the blockading forces of the German 
Empire. Accordingly, on that date a letter was 
addressed to the shipping world in general to the 
following effect: [His Lordship read the letter set 
°ut above, and continued :] The suppliant, in Jan. 
and June 1917, bought two vessels called the Duva  
and the C um brian  which satisfied the conditions laid 
down in that letter. By methods which have not 
een gone into in this case because they were not 

Material, but with considerable skill and courage, 
a large number of ships were brought out from the 

altic, and the D uva  and the C um brian  fell within 
bat class, and were bought by the suppliant with 
be benefit of that undertaking attaching to them : 
bat'they would not be requisitioned unless in the 
Eent of some special emergency, and that if they 
ere requisitioned they would be paid market rates 

, bd not Blue Book rates ; and, of course, it naturally 
allows that a larger price was given for the vessels 

t t 1 W0UM have been given if a clog attached to 
bem of the ordinary liability of a British ship to 
equisition. The ships ran free of requisition until 
. e month of Feb. J.918. They were then requi

sitioned by the Shipping Controller under the 
etence of the Realm Regulations by reason of 

dbie special emergency. The emergency indicated 
j ,as the great need of the Allies, particularly the 

tench people, for shipping tonnage to take coal 
and other things to France

assume that the vessels were properly 
luisitioned and that that is not a matter 

d estion. The matter in question is the
in

rate

applicable for the payment for the use of these 
vessels.

It  is not, of course, questioned by the Crown that 
this guarantee or undertaking is in general one 
that they are bound and pleased to honour. The 
dispute is whether in the particular circumstances 
of this case there has been paid a sufficient remunera
tion to comply with the undertaking. What has 
been paid is a sum of 28s. per dead weight ton 
per month, that being the rate which was laid down 
as applicable and payable to ships engaged in 
certain trades with France under and by reason 
of an order known as the Limitation of Freights 
(French Ports) Order of 1918 dated the 5th Feb. 
1918. It  is said that that rate was the market 
rate within the meaning of the agreement.

Before dealing with that point I  must deal with 
an objection which is made in point of law in the 
answer and plea of the Attorney-General to the 
petition.

That point is this. In par. 8 of the answer and 
plea it is said : “ That since the commencement 
of these proceedings, to wit on the 16th Aug. 1920, 
the Indemnity Act 1920 came into force and the 
Attorney-General relies upon the said Act and 
submits that by the operation of the same the 
petition is discharged and made void.” The 
Attorney-General has laid great stress on that 
point and developed it very fully before me. I  
am of opinion that the plea and answer fails, and 
I  will shortly express my reasons. I  will assume 
for the present purpose (but I  do not decide) that 
the first paragraph of sect. 1 (1) of the Indemnity 
Act 1920 bars or restricts the right of the suppliant 
to bring these proceedings. I  say I  do not decide 
that because it is not at any rate certain that an 
action or petition based upon a contract, as this 
is based, is an action or legal proceeding on account 
or in respect of an act matter or thing done during 
the war within the meaning of that clause, and I  
say that for the purpose of the present case I  will 
assume in favour of this answer and plea that that 
paragraph standing alone would bar or restrict the 
right of the suppliant to bring these proceedings.

But the matter does not rest there. There 
follows a proviso that this section shall not prevent, 
among other things, the institution or prosecution 
of proceedings in respect of any rights under, or 
alleged breaches of, contract; and a petition of 
right is, for the purpose of the section, to be deemed 
a legal proceeding. Now, resting the matter there, 
having regard to that proviso, it would be clear 
that these proceedings, being based upon a contract 
(a contract which indeed is undisputed) would 
not be debarred or defeated by the Act; but the 
proviso states that it (the proviso) does not apply 
in a case where a claim for payment or compensa
tion can be brought under sect. 2 of the Act; and 
one then turns to sect. 2 of the Act and finds that 
sect. 2 deals in sub-sect. (1) (a) with the case of the 
requisition of a ship or vessel or space or accom
modation therein, and to a case where there is a 
requisition and the owner is entitled to payment or 
compensation for the use of the same, and it goes 
on to provide that it applies to a case where such 
payment or compensation is to be assessed on the 
principles and by the tribunal thereinafter men
tioned. I  am intentionally paraphrasing these 
clauses because they have been read once or twice 
already. When one turns to the schedule which 
is mentioned as the place where one finds the 
principles of assessment of compensation, it is
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there provided that the payment or compensation 
to he awarded for the use of a ship or vessel shall 
he based on the rates or conditions contained in the 
Blue Book in force or, in cases where those rates 
and conditions have not heen applied, on some other 
basis and shall be assessed without taking into 
account any increase of market values of tonnage 
or of rates of hire due to the war ; and, finally, 
by another paragraph in the schedule, Blue Book 
reports are defined to mean the reports as to 
rates and conditions published in the order of 
Oct. 1914, subject to such increases or modifications 
thereof as may have been agreed to before the 
1st Jan. 1910.

The substance of the Attorney-General’s argu
ment on this part of the case is that the special 
agreement relied upon by the suppliant in the 
present case, that is to say the agreement contained 
in the letter of the 4th July 1916, that market 
rates and not Blue Book rates are to be paid, is an 
increase or modification of the Blue Book rates. 
I  do not agree. I  think it is inapt to say that a 
provision that Blue Book rates shall not be applied, 
but that some other rates shall be applied, is a 
provision for the increase or modification of the 
Blue Book rates. And apart from that considera
tion, when one examines the schedule it is plain 
that the sentence as to the increase or modification 
of Blue Book rates really applies only to a case 
where Blue Book rates are themselves applicable 
under the first limb of the main part of the schedule, 
and that this would be a case, if it fell within the 
schedule at all, where those rates and conditions 
could not be applied. That branch of the schedule 
is obviously inapplicable to this case because 
there is special provision that in that event no 
attention whatever shall be paid to market rates. 
Accordingly I  hold that that part of the Attorney- 
General’s argument was not sound and that that 
contention fails.

Alternatively it is said that the case falls within 
sect. 2 sub-sect. 2 (iii) of the Act, and is a case 
within these words : “ In  any other case compensa
tion shall be assessed as follows ” ; then it goes on 
to provide for the cases and the assessment of 
compensation in such a case. I  hold that that 
sub-section does not apply at all to the case of a 
requisitioned ship, and is not intended so to apply. 
I  also hold that this present case is not a case at 
all where compensation is claimed within the mean
ing of that sub-section. I t  is a case where payment 
is claimed under a contract, and for the recovery, 
not of compensation but of due and proper payment 
under a contract ; and I  think the comment of the 
suppliant’s counsel is abundantly justified that if 
this argument were good that all other cases of 
compensation were to be assessed as provided in 
that sub-section, and if this were a case to be so 
assessed, it is difficult, if not impossible, to see 
that the main provision contained in sect. 1 would 
have any meaning or effect whatever. It  would 
simply mean that all claims against the Crown of 
whatsoever kind or nature were to be swept into 
sect. 2 , and to be dealt with in the manner there 
indicated. I  hold that that is not the meaning or 
effect of the Act, and that the objection to the 
jurisdiction of this court fails.

I  should have added, of course, that the point 
of this answer and plea is not that the suppliant 
is not entitled to recover, or rather to ask for, 
somewhere what he is asking for here, but that this 
is not the right place, and this is not the right

tribunal before which he can ask to be given it— 
and that he is relegated to one of the arbitration 
tribunals which existed before the Act, and are 
continued (in a somewhat modified form in one 
case) under the Indemnity Act itself. I  therefore 
pass from that plea and that objection.

I t  remains to consider, first, whether the 
suppliant is entitled to anything more than he 
has already been paid, and if so, how much. At 
first the argument would seem plausible, and did 
seem plausible, that when the Limitation of Freights 
Order came into force, that did fix a market rate 
for the trade which was not only appropriate to 
those two ships, but was the trade in which they 
were actually engaged, and that that became 
and was the market rate, and that accordingly, 
if the suppliant was paid for the use of his ships 
at that rate, he had no cause of complaint, or 
at any rate no cause of action, or no ground of 
petition under the agreement of the 4th July 1916. 
That is to say, that you may have a fixed market 
rate as well as a market rate which is determined 
by competition; but I  think that is not giving a 
fair meaning to the agreement of the 4th July 1916. 
The emphasis, I  think, is upon the words “ market 
rate,” as contrasted there with “ Blue Book rate.” 
But I  think, and I  hold, that the meaning and 
intention of that document is to say in substance 
and in effect: We will leave you free in the market, 
and if we have to requisition you we will not impose 
upon you rates of our own, but we will pay you 
the rate which you would get under free and open 
competition; and I  therefore hold that the 
limitation rate is not, within the meaning of that 
agreement, a market rate, or the market rate to 
be paid for the use of these ships.

[His Lordship, having found on the evidence that 
41s. per dead weight ton per month was the 
“ market rate,” gave judgment for the suppliant 
for an amount based on the difference between the 
28s. per ton already paid by the Crown to the 
suppliant and the 41s. per ton found to be the 
“ market rate.” The judgment to be in the form 
provided by the Petition of Right Act, with costs.] 

Judgment fo r  supp liant.
Solicitors for the suppliant, Thomas Cooper 

and Co.
Solicitor for the Crown, Treasury Solicitor.

Feb. 22, 23, 24, and  25, 1921.
(Before R o w l a t t , J.)

L y n c h  B r o t h e r s  L i m i t e d  v . E d w a r d s  a n d  
F a s e . (a)

Carriage o f goods— S h ipp ing  and fo rw a rd ing  agents—■ 
Casual transaction— Contract to collect and lighten' 
goods— N o express terms— Usual terms— Loss of 
goods by pilferage  — Lighterm en's l ia b il ity  — 
Common carrier.

The p la in tif fs  employed the defendants, who were 
sh ipp ing  and fo rw a rd in g  agents, in  Oct. 1919, to 
collect and carry a quantity  o f goods, inc lud ing  tin , 
fro m  certa in wharves where they were ly in g  to a 
ship on the Thames. The defendants were not 
lightermen, having wharves and barges o f the ir own, 
and nothing was said about the terms on which this  
lighterage was to be done, except that the defendants 
were to be p a id  a f la t  rate fo r  the ir services. The

(a )  R e p o r te d  b y  T . W .  M o k g a n , E s q .,  B a r r is te r - a t - I> a w '
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defendants employed carters to cart the goods fro m  
the wharves where the goods were ly in g  to a w harf 
which they used under an  .arrangement ic ith  the 
w harf owners,, and which they described in  the ir 
eorrespondence w ith  the p la in t i f f  as “ our w h a rf."  
They then employed a f irm  o f lighterm en to lighter 
the goods fro m  the w h a rf to the ship in  the river. 
Owing to the watchman’s negligence a quan tity  o f 
the t in  was stolen. The p la in t if fs  claimed, to 
recover the value o f the stolen goods. The defen
dants relied on a custom that a ll contracts fo r  
ligh tering goods in  the P ort o f London were 
subject to the terms o f the London Lighterage 
clause, which exempted lightermen fro m  lia b il i ty  
fo r  any loss in  any circumstances whatever, 
howsoever, whensoever any such loss m ight be 
caused, and whether caused by negligence or 
the w rong fu l act or default o f the servants or 
agents o f the lightermen, or other persons fo r  
whose ads the lighterm en would otherwise be 
liable. The transaction was o f a casual nature, 
and the defendants d id  not act s tr ic tly  as sh ipp ing  
agents but were contractors to employ carriers at a 
fate which included the ir own remuneration.

Held, that no express terms w ith  regard to lighterage 
having been arranged, the defendants must be 
taken to have been employed on the usual terms. 
They were, therefore, exempt fro m  lia b il i ty  fo r  loss 
ay pilferage, and the p la in tif fs  could not recover. 

-Motion in the Commercial List tried by Rowlatt, J.
The plaintiffs claimed to recover from the 

defendants the value of a quantity of tin which 
"fas stolen while being lightered from a wharf to a 
s*iip lying in the River Thames, by a firm of lighter- 
®ien employed by the defendants.

In Oet. 1919 the plaintiffs employed the 
defendants, who carried on business in London as 
^nipping and forwarding agents, and so described 
phemselves, to collect and carry a quantity of goods, 
’deluding 1 1 1  slabs of tin, the property of the 
Plaintiffs, from the wharves where they were lying 
I a ship lying in the River Thames. The defen

dants were not lightermen, and had no wharf or 
"arges of their own, but they had an arrangement 
'ydh a firm for the use of a wharf, which they 
described in their correspondence with the plaintiffs 

* our wharf,” and they also referred to barges as 
our barges.” The defendants were to be paid 

a flat rate for their services, but no express terms 
Were agreed with regard to the lighterage.

The defendants duly collected the goods. They 
einployed carters to cart the goods from the three 
"’carves where the goods were lying to their own 
'"harf, and they then employed a firm of lightermen 

0 take them from the wharf to the ship in the river 
on which the goods were to be shipped. Owing to 
ne negligence of the watchman employed by the 

. .’ O'1 of lightermen, in leaving the barge unattended, 
, . H i slabs of tin were stolen. The plaintiffs now 
aimed the value of the stolen tin from the 

defendants.
The defendants, by their defence, said (in te r 
ta). that the goods were stolen or lost without any 
egligence on their part or of any person for whom 
d̂ey were responsible. They said that they had 

...employ lightermen on the usual terms for the 
feotion, carriage, and shipment of the goods, 

j- j that by the custom of the Port of London 
j J  dering was only done on the terms of the London 
liL'ht Crage °lause> and that under that clause 
fa m ermen were not liable for any loss in any 

V ol. X V , N, S.

circumstances whatever, whether such loss was 
occasioned by negligence or wrongful act or default 
of the servants or agents of the lightermen or other 
persons for whose acts the lightermen would other
wise be liable. They alleged further, or in the 
alternative, that the provisions of the London 
Lighterage clause were an implied term of any 
contract between the plaintiffs and the defendants 
for the collection and shipment of the goods, and 
further that it was agreed between the plaintiffs 
and the defendants that the defendants were not to 
be liable for loss or theft of any of the plaintiffs’ 
goods, for which the shipping and forwarding 
arrangements should be placed in the hands of the 
defendants, and that the plaintiffs should insure 
against such risks.

M a cK in n o n , K.C. and!7. M athew  for the plaintiffs.
-—The defendants are liable for negligence. They 
were not employed as agents, but they contracted 
as principals. To protect the defendants from 
liability in respect of pilfering there should be a 
clause to that effect in the contract, and the words 
relied on must be clear and unambiguous. Here 
there was no such clause and the plaintiffs are, 
therefore, entitled to succeed. See :

H i l l  v. Scott, 73 L. T. Rep. 458 ; (1895) 2 Q. B. 
713;

P rice  and Co. v. U n io n  Lighterage Company, 
89 L. T. Rep. 731; (1904) 1 K. B. 412 ;

R osin and T urpen tine  Im p o rt Company v. 
Jacobs and Sons, 102 L. T. Rep. 81 ;

Travers v. Cooper, 110 L. T. Rep. 159 ; 111 
L. T. Rep. 1088 ; (1915) 1 K. B. 73.

A le x  N eilson, K.C. and Sir Robert Aske for the 
defendants.—It  is universally known that the 
London Lighterage clause applies to all contracts 
for forwarding goods in the Port of London. It  
is always implied. In  A rm ou r and Co. v. Tarbard  
L im ited  (37 Times L. Rep. 208) it was held that 
the clause is to be taken judicial notice of. 
[ R o w l a t t , J.—I  do not know that it is meant to 
be taken judicial notice of in all cases.] In  that 
case the defendants were not common carriers. 
The only contract that the defendants could make 
in this case would be one subject to the London 
Lighterage clause. The defendants are protected. 
See:

Jones v. European and General Express 
Company, 15 Asp. Mar. Law Cas. 138 ; 124 
L. T. Rep. 276 ;

Lawrence v. Produce Brokers, 4 Lloyd’s 
List, 231.

R o w l a t t , J.—In this case the plaintiffs are a 
firm carrying on an export business, and the 
defendants are shipping and forwarding agents 
carrying on business in the City of London, having 
an office in Fenchurch-street, where they so describe 
themselves. They have no wharf nor barges of 
their own, but they have relations with a wharf 
which they refer to in their correspondence with 
the defendants as “ our wharf,” and barges 
described by them as “ our barges.” In  so 
describing the wharf and barges they merely meant 
a wharf or barges for the use of which they had 
facilities, and they did not mean that the wharf 
and barges were their own.

The plaintiffs arranged with the defendants for 
the conveyance of some goods to a ship in the river. 
The goods were at three wharves, and they were 
to be carted to the defendants’ wharf, and thence 
conveyed by lighter to the ship’s side. The

2 E
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defendants were to be paid a lump sum for their 
services in collecting and carrying the goods, 
according to the principle which had been followed 
in previous dealings of a similar nature which had 
occasionally taken place between the parties. 
The defendants did not know the value of the 
goods, and, as to some of them, they did not even 
know what they were. Among the goods to be 
carried to the ship were 1 1 1  slabs of tin, a very 
valuable commodity, the loss of which is the 
substance of this action.

The defendants employed carters to cart the 
goods to their wharf—thence they employed a firm 
of lightermen to take them to the ship. The 
watchman employed by the firm of lightermen 
left his post and the tin was stolen. The firm of 
lightermen pleaded a clause in their agreement with 
the defendants which exonerated them from 
liability for the loss. The trouble in this case 
arises out of the casual nature of the transaction, 
which makes it difficult to ascertain with accuracy 
the rule of law applicable to the facts. There was 
some evidence on the part of the defendants, 
denied, however, by the plaintiffs, that at some 
period on the occasion of a previous transaction, 
the defendants had mentioned insurance to the 
plaintiffs, and that they must cover themselves, 
and that the plaintiffs had agreed to insure against 
all risks. I  have some difficulty about that. I  do 
not think, however, that it was intended to mislead 
me, but this point is not proved to my 'satisfaction. 
I  am quite clear that what the plaintiffs’ representa
tives thought was, that the plaintiffs had sufficient 
protection under a clause in their policy by which 
they wrere protected from risk. They were pro
tected in their ocean policy against risks of craft, 
but they were disappointed in finding that this 
sort of pilfering before shipment was not included 
in the clause. I  have no doubt that the plaintiffs 
never thought about it at all. They did not think 
of the defendants as carriers. In  what capacity 
did the defendants undertake this work ? Mr. 
MacKinnon has argued that these people are to be 
looked on as carriers and are responsible as carriers 
unless a special contract can be properly proved 
between the parties. A clause sufficient for this 
purpose was brought to the attention of the 
plaintiffs. I  think it is clear that the defendants 
did not act strictly as shipping agents and did not 
undertake to act as agents. If  they had so acted 
the present difficulty would not have arisen. But 
were the defendants assumed to be common 
carriers ? I  think they are best described as 
contractors to procure carriage ; to make a contract, 
to employ carriers, and they were to receive for 
their services a lump sum payment, out of which 
they would keep what they could for their own 
profit. I  think they were employed on what may 
be called the usual terms. Mr. MacKinnon 
contends that the defendants must prove a special 
contract in order to escape liability. Everyone 
knows that a bill of lading will be issued ; probably 
the same bill of lading as will be issued to other 
consignors. The bill of lading is posterior and not 
anterior to the actual arrangement. He referred 
to the case of H i l l  v. Scott (sup.), in which there was 
no bill of lading, and where the defendant was held 
to have undertaken a liability equal to that of a 
common carrier.

Here, the whole point is that lightermen arc 
employed without regard to any bill of lading 
system. Lightermen do not issue any documents.

I  have to decide this simply as a case where a man 
goes into an office and says, “ get this done for me.” 
What are the usual terms ? I  think the usual 
terms are those which protect the wharfinger from 
liability for loss by pilfering from lighters. The 
lighterman always has that clause put in when the 
matter is gone into. I t  is quite clear that lighter
men do not do business in the River Thames on the 
terms that they are to be liable for loss of goods 
by pilferage from the lighters. Broadly speaking, 
it seems abundantly clear that, so far as a pilfering 
risk is concerned, a lighterman will not undertake 
it. The clauses exempting liability are not all 
in the same words, but they are all wide enough to 
exempt lightermen from pilferage risks, and 
lightermen always refuse the risk of loss by pilferage. 
Where, as in the present case, a man asked for 
lighterage work to he done for him without making 
any stipulations with regard to the terms on which 
it is to be done, he must be taken to have agreed 
that the work is to be done on the usual terms, and 
the usual terms include exemption from liability 
for loss by pilferage. I  must hold that the 
plaintiffs, in employing the defendants, have 
impliedly assented to that exemption and there
fore they cannot recover for the loss of these goods. 
There must be judgment for the defendants with
coŝ s’ Judgment fo r  the defendants.

Solicitors for the plaintiffs, Parker, Garrett, 
and Co.

Solicitors for the defendants, Botterell and Roche.

3utficial (Committee of tije Iprifag (Council.

Oct. 25, 26, 28, 1920, and Jan. 20, 1921.
(Present: The Right Hons. Lords S u m n e r , 

P a r m o o r , W r e n b u r y ,  and Sir Arthur 
C h a n n e i .l . )

T h e  K i m  a n d  o t h e r  V e s s e l s  ( P a r t  
C a r g o e s  e x ) ,  (a.)

O N  A P P E A L  PR O M  T H E  P R IZ E  C O U R T, E N G L A N D .

C onditional contraband— A p p lica tio n  fo r  release o f 
goods seized— Evidence Of ownership— Documents 
not p u t in  evidence in  court below by an over
sight— A dm ission o f documents on appeal.

The onus o f  p rov ing  an innocent destination of 
goods seized as cond itiona l contraband rests upon 
the owners under the Declaration o f London Order 
in  C ouncil, No. 2, o f the 29th Oct. 1914. Receipts 
o f p r io r  payment fo r  such goods by the claimants 
on the ir own behalf and not as sale agents foT 
consignors are evidence which would have a m ateria l 
bearing on the question ;  and therefore an opportun ity  
should be allowed the cla im ants o f p u ttin g  in  such 
receipts on the hearing o f  an appeal which were 
not p u t in  at the t r ia l in  the court below, such 
documents having been in  existence and disclosed 
before the tr ia l, and the omission to p u t them 
being the result o f a mistake.

A p p e a l , heard with three connected appeals, from 
a judgment of Evans, P., reported 14 Asp. 65; 1 *>' 
L. T. Rep. 1064; (1915) P. 215.

The cargoes which had been seized and which 
were claimed in the Prize Court proceedings were
(a) R ep o rte d  b y  W . E . Reid, E sq . B a r r is te r -a t- l ja w '
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laden on four steamships belonging to neutral 
owners, but under time charters to an American 
corporation, the Gans Steamship Line. Mr. John
H. Gans, the president of the company, was a 
German. He had resided in America for some 
years, but he had not been naturalised. The 
general agent of the company in Europe was one 
Wolenburg, of Hamburg. The four ships were the 
K irn  (Norwegian), the A lbert Nobel (Norwegian), 
the Bjornstje rne B jom son  (Norwegian), and the 
F rid la n d  (Swedish). They all started within a 
period of three weeks in Oct. and Nov. 1914 on 
voyages from New York to Copenhagen with very 
large cargoes of lard, hog and meat products, oil 
etocks, wheat, and other foodstuffs. Two of the 
vessels had cargoes of rubber, and one of hides. 
They were captured at sea, and proceedings in 
the Prize Court with reference to the cargoes 
resulted in their being condemned as lawful 
prize on the ground that their ultimate destination 
vras an enemy source of supply.

In  the case of the K im , the appellant, a Danish 
subject, claimed two parcels which had been 
consigned to the shippers’ agents at Copenhagen. 
He alleged that he had paid for the goods and 
taken up the documents before the seizure, and that 
ue thereupon became owner. The President held 
that the evidence before hitn failed to prove 
this allegation, and gave judgment against the 
claim.

By a petition, which was heard at the hearing of 
the appeal, the appellant prayed that there might 
he admitted in evidence documents, including two 
receipts, which were not put in evidence at the 
hearing in the Prize Court. By an affidavit in 
Support of the petition it was stated that the 
documents in question had been submitted to the 
Procurator-General for examination before the 
date of the tria l; that they had been produced in 
court and remained there throughout the hearing ; 
chat they had on several occasions been handed to 
rhe officers of the Crown at their request; and that 
rhe reason they were not put in at the hearing was 
hat the appellant’s claim, which formed one of 

Several separate claims which were being dealt 
wdh in a long trial, was reached unexpectedly and 
Ur the absence of the representative of the appellant’s
solicitors.

Sir E rie  R ichards, K.C. and D arby  for the 
aPpellant.

Sir Gordon Hewart (A.-G.), R. A . W right, K.C.> 
antes W ylie , and Pearce H igg ins  for the Crown. 
Alter consideration their Lordships granted the 

Petition and allowed the appeal in the case of the 
K im  and dismissed the appeals in the other three 
cases.

The considered opinion of the board was 
delivered by

Lord P a r m o o r .—These appeals relate to various 
consignments consisting chiefly of oleo stock, 
,tr“> and fat backs, which were carried on 

steamships K im , A lfre d  Nobel, B jornstjerne  
lornson, and F rid la n d  from New York to Copen 

t̂ agen. The K im  was a Norwegian steamship 
yuich sailed from New York to Copenhagen on 
u6  11th Nov. 1914, and was seized at Ealmouth 

v? the 1st Dec. 1914. The A lfre d  Nobel was a 
urwegian steamship which sailed from New York 

0  Copenhagen on the 2 0 th Oct. 1914, and was 
captured on the 5th Nov. 1914. The Bjornstjerne  

l° rn son  was a Norwegian steamship which sailed

from New York to Copenhagen on the 22nd Oct. 
1914, and was captured on the 11th Nov. 1914. 
The F rid la n d  was a Swedish steamship which 
sailed from New York to Copenhagen on the 
28th Oct. 1914, and was seized on the 10th Nov. 
1914.

All the goods in question in the appeal were at 
the time of seizure conditional contraband. They 
were suitable for the provisioning of troops, and 
the lard and fat backs yielded glycerine, a com
ponent of high explosives. The consignments were 
part of a larger number of consignments—more 
than 600 in all—shipped by various firms of 
American packers. It  is not necessary to consider 
the conditions, under which all these numerous 
consignments were dispatched, in order to deter
mine whether the appellants are entitled to the 
release of the goods they claim. It  is right, however, 
to say that their Lordships do not dissent from the 
summary contained in the case of the respondent:
“ Consequently in the case of every consignment 
there was a presumption that goods were destined 
for the use of the armed forces, or for a Government 
department of an enemy State, and that the onus 
was upon the owners to prove that their destination 
was innocent.” It  is necessary to consider in 
each case whether the appellant has established 
his ownership of the goods claimed, and, if so, 
whether he has discharged the onus of proving 
that their destination was innocent.

There are certain general considerations which 
apply to the claims in all the appeals. It  will be 
convenient to deal with them at the outset. 
Subject to any special conditions, which attach to 
any of the consignments claimed, the consignments 
were carried on terms in accord with a course of 
business practice which had for some time been in 
operation. The usual practice was for the American 
consignors to draw bills of lading to order, and to 
indorse them in blank, inserting in some cases, 
though not in all, the name of the sale agent as the 
person to be notified. The bills of lading were 
then sent through a bank to Copenhagen with 
drafts for acceptance by the agent, or by whomso
ever might be the purchaser in Copenhagen or 
Denmark. In  some instances the goods were 
shipped in response to specific conditions made 
by the agent to fulfil the requirements of particular 
customers. In  other instances the goods were 
shipped either to order of the agent as purchaser, 
or as goods to be sold by him, as sale agent, in 
the Copenhagen market. Under this course of 
business the property in the consignments pur
chased would pass on payment of the price, and 
on the taking ap of the shipping documents In  
all eases the first question to be determined is 
whether the appellants prove that they have paid 
for the goods seized, and have thus become entitled 
to claim as owners. The learned President decided 
this question adversely to all the appellants. 
The respondent further contends that, whether 
payment can be proved or not, the goods in question 
were consigned to the appellants, not as inde
pendent purchasers, but merely as sale agents for 
the consignors. There is, however, evidence that 
the sale agents were allowed to purchase on their 
own behalf with certain limitations, and the appel
lants claim to have proved that the goods seized 
were purchased by them on their own behalf, and 
that they were not acting, in respect of those 
goods, as the sale agents of the consignors. 
It  is only in the event of both these issues
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being decided in favour of an appellant that 
the further question will arise, whether the 
appellant has discharged the onus, placed upon 
him, of proving that the destination of the goods 
was not such as to render them liable to seizure 
and condemnation.

E r i c  V a l e u r .

The claimant Eric Valeur is a Danish subject, 
a dealer in lard, oleo and oils, used in the manu
facture of margarine. There is no allegation 
made against his character as a merchant. He 
was entitled as a neutral to trade with Germany, 
subject to the risk of the capture and condemna
tion of his goods by a belligerent in exercise of 
belligerent rights. He claims two consignments 
from the cargo of the K im  : 140 tierces oleo stock 
marked “ M.P. 208 Copenhagen ” ; 100 tierces oleo 
stock marked “ M.P. 218 Copenhagen.”

The oleo stock marked “ M.P. 208 Copenhagen” 
was shipped by Morris and Co., a company incor
porated under the laws of the State of Maine 
(U.S.A.). The bill of lading contains the following 
terms : “ Consignee and destination order, Morris 
and Company, Copenhagen, Denmark. Party to 
be notified, Morris Packing Company, Christiana, 
Norway.” Morris and Co. had head offices in 
many of the principal towns in Europe, but not 
in Copenhagen. Their head office in Scandinavia 
was in Christiana, where the Morris Packing 
Company have been established for several years. 
The goods are to be delivered as consigned, or 
to consignees’ assigns, upon payment of the 
freight charges. The conditions as to delivery 
and payment in the case of the two consignments 
of oleo stock M.P. 218, aggregating 100 tierces, 
are substantially the same as in the case of consign
ment M.P. 208. There is a note attached to the 
bill of lading that the merchandise covered thereby 
is the sole property of Morris and Co., but the case 
for the claimant is that, prior to the date of seizure, 
the property in the goods had passed to him, 
by payment of the price and delivery of the 
documents. The affidavit filed on behalf of the 
claimant states that his agency on behalf of Morris 
and Co. comprehends Denmark only, and a schedule 
is attached differentiating between goods sold 
by the claimant as agent and those bought by him 
on his own account. Among the goods stated to 
be bought by him on his own account are the goods 
in question, being the consignments M.P. 208 
Copenhagen and M.P. 218 Copenhagen. In  con 
firmation of this statement a sale note was pro 
duced purporting to show that the oleo stock
M.P. 208 was sold to the claimant on the 13th 
Oct. 1914 for prompt shipment upon the terms 
“ cash less 1 per cent, against documents, destina
tion Copenhagen.” This document is not dated, 
but the price payable is calculated at kr. 26,561.54. 
A sale note is produced in similar terms relating 
to the consignment M.P. 218, dated the 19th Oct. 
1914. In  this case the document is dated the 16th 
Nov. 1914, and the invoice price is calculated at 
kr. 14,212.23.

There is nothing unusual in the form of these 
documents, and there is no reason to doubt their 
genuine character. They support the contention 
of the claimant that in the business of these con
signments he was acting as purchaser, and not 
merely as sale agent. They are not sufficient 
in themselves to prove that payment had been 
made or that the property and the goods had

[ P r i v . C o .

passed to the claimant before the date of seizure. 
A petition was, however, presented on the hearing 
of the appeal asking their Lordships to allow the 
production and admission of two documents 
which were said to be the receipts for payment, 
but which had not been formally put in at the 
trial.

After the learned President had given his decision 
an application was made that two documents, 
purporting to be the receipts for payment, might 
be included in the record, although these documents 
had not been put in during the hearing in the 
Prize Court. This application was dismissed by 
the registrar, whose decision was upheld on appeal 
by the President. In  support of the application 
to their Lordships, an affidavit was filed by 
Thomas H. Warland, managing clerk for the 
solicitors of the appellant. It  was sworn in the 
affidavit that the two receipts marked respectively 
“ T.H.W. 1 ” and “ T.H.W. 2 ,” produced and 
shown to him were received by him from Messrs. 
Botterell and Roche on the 12th March 1915, and 
that he ivas informed and verily believed that the 
said receipts were received by Messrs. Botterell 
and Roche from Mr. Drexell, the agent in this 
country of a Danish war risk insurance, for goods, 
in the month of March 1915, after they had been 
amongst other documents submitted to H.M. 
Procurator-General ; that these receipts were 
included in documents referred to in the affidavit 
sworn in this cause on the 10th Dec. 1917, and 
included in the record. This affidavit states that 
all the said documents “ were produced in court 
and remained there during the whole period at the 
trial, and were on several occasions handed to the 
law officers of the Crown at their request so as to 
enable them to offer any criticism which they 
might desire to make upon any or all of the 
documents, which had been sent to this country 
by the claimants in support of their respective 
claims.”

The affidavit then states in pars. 5 and 6  the 
reasons why the documents were not put in at the 
trial. “ (5) The reason why the documents set out 
in Supplemental Record ‘ A ’ were not put in on 
the hearing of these cases in the Prize Court is, 
the deponent attended in court with the documents 
printed in Supplemental Record ‘ A ’ for nine 
days, but the cases involved in this appeal were 
not reached. On the closing of the court on each 
of the said nine days the deponent left the 
documents printed in Supplemental Record ‘ A 
in a bag in the care of the usher of the court.

“ (6 ) On the morning of Wednesday, the 28th 
of July 1915, the deponent had an important 
engagement in the City, and, being under the 
impression that these cases were not likely to be 
taken for another day or two, did not attend in 
court until 2 p.m. When he arrived in court he 
was informed by the counsel briefed in the cases, 
on behalf of the claimants, that they had 
been called on suddenly and that he had not 
been able to communicate with the deponent s 
office.”

The effect of this affidavit is to show that the 
documents in question were in existence and had 
been submitted for examination to H.M. Procurator- 
General before the date of the trial, that they had 
been produced in court, remaining there during 
the whole period of the trial, and that they had 
on several occasions been handed to the law 
officers of the Crown at their request, so as to enable
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them to offer any criticism which they might 
desire to make ; and that the reason they were 
not put in at the hearing was that a mistake was 
made as to the date at which the case of the 
claimant would be called on in court, during the 
course of a long trial, including a number of parties 
whose claims were separately heard, and which 
depended largely on different considerations and 
8peeial evidence.

Under these special circumstances their Lordships 
decided, during the hearing of the appeal, that the 
documents having been in existence before the 
date of the trial, and open to the inspection of 
the respondent, and the omission to put them in 
being the result of a mistake, as explained in the 
affidavit, it was in the interests of justice that the 
documents should be produced and admitted, 
the case is clearly distinguishable from one in 
which evidence is alleged to have been discovered 
subsequently to the hearing in the Prize Court 
and not open to the objections which arise in such 
cases. In  several instances their Lordships have 
refused an application to admit such evidence, 
the documents were thereupon produced before 
their Lordships, and no question was raised as 
t° the genuineness of their character. They are 
receipts for payment by the claimant on the 
13th Nov. 1914 of the sum of kr. 26,561.54 in 
exchange for documents covering 140 tierces 
extra oleo stock, being the 140 tierces M.P. 208 ; 
and for payment by the claimant on the 16th 
- '° v- 1914 of the sum of kr. 12,204.23 in exchange 
l°r documents covering 1 0 0  tierces peerless oleo 
atock, being the 100 tierces M.P. 218.

These receipts are evidence sufficient to prove 
. hat payment was made at the respective dates 
111 exchange for the attached documents. On such 
Payment the property in the goods in question 
Passed to the claimant, and the payment was made 
Prior to the date of seizure. Their Lordships 
herefore find, on evidence which was not before 
be learned President, that the claimant, Mr. 

■yl® Valeur, has proved that he was the owner 
°1 the goods claimed at the date of seizure. Having 
regard, however, to the failure to put these docu
ments in at the trial in the Prize Court, their Lord- 
smps propose Ip make a special order as to costs, 
Which will be referred to later.

The further question, therefore, as to the effect 
the appellant’s claim of the provisions of the 

eclaration of London Order in Council No. 2 
m the 29th Oct. 1914 arises for decision. These 
Provisions clearly apply. They were in operation 
,°th at the date when the K im  sailed and at the 
ate when she was seized. The Order in Council 

■ the 29th Oct. 1914 repealed the earlier Order 
Council of the 2 0 th Aug. 1914, and provided 

bat, notwithstanding the provisions of art. 35 
i bhe Declaration of London, conditional contra- 
and shall be liable to capture on board a vessel 

I oiiiid for a neutral port, if the goods are consigned 
i order, or if the ship’s papers do not show who 
it u consignee of the goods ; and that in such cases 
tj. 8hall lie upon the owners of the goods to prove 

at their destination was innocent. Therefore in 
1 18 appeal the question is whether the appellant 

s discharged the burden which the Order places 
of h m proving the innocency of the destination 
Wh' u S°°d3. In  order to discharge the burden 
th i bes upon hiih, the appellant states that 
y 6 goods were required for consumption in 

oiwegian and Danish margarine factories. P rim d

facie  there is no improbability in this allegation, 
and it is not inconsistent with the statistical 
evidence produced on behalf of the respondent. 
The evidence of the claimant is that out of the 140 
tierces oleo stock M.P. 208 eighty tierces were sold 
to Danish margarine makers, but that these orders 
were cancelled, so that the whole lot became 
unsold; and that out of the 1 0 0  tierces peerless 
oleo stock M.P. 218, fifteen tierces were sold to 
Margarine Fabrik Samhold, Stavanger, Norwa.y, 
and thirty tierces to Odense Margarine Fabrik, 
Odense, Denmark, but that this latter order was 
cancelled, so that eighty-five tierces were unsold. 
In  support of this case a document is produced 
of the 23rd Oct. 1914, before the date of the sailing 
of the K im , directed to the appellant, and confirm
ing a purchase of seventy tierces Morris' extra 
stock on terms of nett cash against documents, 
shipment first half of November from factory in 
America, including sea insurances. On the 28th 
Nov. 1914 there is a sale note of seventy tierces 
extra stock to Faellesforenngen, &c., Margarine 
Factory, Viby, identified as part of M.P. 208, 
nett cash against documents. There is no reason 
for holding that these documents are not genuine, 
and they corroborate the statement made in the 
affidavit of the claimant. Under these circum
stances their Lordships are of opinion that the 
appellant has discharged the burden which the 
order places upon him of proving the innocency 
of the destination of the goods. In  the result the 
appeal of Eric Valeur succeeds. Their Lordships 
will humbly advise His Majesty accordingly. 
There will be no costs of the appeal.

P a y  a n d  Co .
The firm of Pay and Co. consisted of Carl Marius 

Pay, a Norwegian, carrying on business in Copen
hagen since 1901 as a dealer in provisions, raw 
materials of butterine and margarine. It  is alleged 
that the greater part of the purchases of the firm 
were made for the purpose of keeping up stock, 
in order to comply with orders from customers 
who were all resident in Scandinavia. The ship
ments of the appellants were mainly in lard products. 
There were four shipments on the K im , two on 
the A lfre d  Nobel, three on the B jornstje rne B jornson, 
and one on the F rid la n d . The learned President 
has decided that in the case of all these shipments 
the appellants acted as agents for the consignors, 
and that they had failed to satisfy him that in 
any instance they were the owners of the goods 
claimed. The shippers were Sulzberger and Sons, 
Morris and Co., and the Southern Cotton Oil 
Company. The consignments were shipped to 
order of the shippers, but in the case of Sulzberger and 
Sons there was a direction to notify the appellants. 
The firm of Sulzberger and Sons had for many 
years, prior to the war, maintained a resident agent 
in Denmark for sale of its products on commission, 
and the appellants had acted as such sale agents. 
The practice of Sulzberger and Sons did not differ 
from the usual practice followed in the case of 
consignments dispatched to Denmark by American 
packers. They drew bills of lading to order, 
endorsed them in blank, and inserted the name of 
the agent as the person to be notified. The bills 
were then sent through a bank at Copenhagen, 
with drafts for acceptance by the agent, or by 
whomsoever might be the purchaser in Copenhagen, 
or in Denmark. In  some instances goods were 
shipped to Copenhagen in response to specific
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requisition by the agent, in other instances they 
were shipped to the agent to be sold on the open 
market in Copenhagen. The appellants state 
that on or about the 1st Aug. 1914 their agency 
for the firm of Sulzberger and Sons was cancelled, 
and that since that day Leopold Gyth had been 
the agent of the firm for the sale of its products in 
Denmark ; the evidence, however, shows that the 
agency continued to a later date, and did not 
terminate earlier than Jan. 1915.

On the 6 th Dec. .1914, five days after the 
capture of the K im , the appellants wrote a letter 
to H.M. Procurator-General inclosing letters, 
telegrams, invoices, and bills of lading which were 
said to tell their own tale, and to prove that the 
goods in question were intended for the firm of 
the appellants. On the 13th Feb. 1915 
the appellants wrote a second letter to H.M. 
Procurator-General, stating that all the goods, 
including those shipped by Sulzberger and Sons, 
had been bought by them as customary c.i.f. 
Copenhagen, and that they had no knowledge 
whatever as to by what ships these parcels would 
be shipped, that most of the goods were insured 
in British Lloyd, and the remainder in Danish and 
Norwegian companies. Is there sufficient evidence 
that the goods referred to in the above letter had 
become the property of the appellants at the date 
of seizure ? The course of business pursued is 
not in itself unusual, and there seems no reason 
for doubting the character of the letter, but the 
goods would not become the property of the 
appellants until payment, and the question to be 
determined is whether the appellants have proved 
payment. I t  is the more essential to examine 
carefully the evidence adduced by the appellants 
in proof of payment as purchasers, seeing that it 
is alleged that in all these transactions they were 
acting, not as purchasers, but as sale agents on 
behalf of their principals.

The evidence adduced by the appellants in proof of 
payment consists of a letter written by them to 
Danske Landmandsbank Hypothek and Vekselbank 
on the 21st Nov. 1914, of the answer thereto of a 
letter of the 24th Nov. 1914, and of a further 
letter from the Danske Landmandsbank to Botterell 
and Roche of the 6 th April 1915. The first letter 
in the correspondence incloses a list of shipments 
on the A lfre d  Nobel, the F rid la n d , and the 
Bjornstjem e B jom son  between the 24th Oct. 1914 
and the 16th Nov. in the same year, and in regard 
to these shipments includes a bank statement of 
drafts drawn at sight by the various shippers. 
The answer of the bank on the 24th Nov. 1914 
states “ that for your account we have paid and 
placed to your credit the following amounts for 
shipments.” It  was suggested on the hearing of 
the appeal that “ credit ” had been wrongly 
inserted and that “ debit ” should be substituted. 
Then follows the list of shipments set out in the 
letter of the 21st Nov. 1914. The letter further 
states: “ The bills of lading in question are de- 
deposited in this bank, and in accordance with 
same, the destination of all these goods is Copen
hagen. We further beg to state that hitherto 
we have not from your esteemed firm received any 
instructions to transfer these bills of lading to 
any other receiver than your esteemed firm.” 
It  will be noted that none of the shipments on the 
K im  are included in the correspondence, but the 
explanation given is that the shipments were of 
later date. In  the further letter from the Danske

[Pfiiv. Co.

Landmandsbank, the 6 th April 1915, the bank 
incloses original and duplicate bills of lading 
covering five of the shipments referred to above, 
and says : “ We would add that these documents 
have been taken up under a documentary credit 
opened by us for account of the said firm, and 
consequently proceeds of the shipment or fresh 
documents covering the shipments or similar 
shipments in substitution are to be handed to our 
bank.” Are these letters sufficient evidence of 
payment by the appellants before the dates of 
seizure ?

The answer must be in the negative. The most 
important letter is that of the 24th Nov. from the 
Danske Landmandsbank to the appellants. It  is 
difficult -to understand the true meaning of this 
letter, but it clearly cannot be accepted as proving 
that the shipments referred to had in fact been paid 
for by the appellants before the dates of seizure.

At the hearing of the appeal an application 
was made that leave should be granted to refer to 
certain documents included in the supplementary 
record “ B,” containing, in te r a lia , certain letters 
between the Danske Bank and the appellants. 
This petition was not granted. The result is 
that the appellants fail to establish their ownership 
of the goods claimed at the dates of seizure. 1» 
the case of the shipments on the vessels other 
than the K im , the Order in Council of the 29th Oct. 
1914, although not promulgated at the date of 
sailing, had been promulgated at the date of 
seizure, and therefore would apply to the goods 
captured ; but, except as regards one consignment 
on the K im , all the goods remained unsold at the 
date of capture. It  would not be possible under 
these circumstances to say that the appellants, 
even if they had established their right to claim 
as owners, had discharged the burden which the 
Order in Council places upon them. Their Lord- 
ships will humbly advise His Majesty to dismiss 
the appeal with costs.

B r o d r e n e  L e v y .

The firm of Brodrene Levy consists of two 
partners, Herman Levy and James Levy, both of 
whom are Danes. The firm was established in 
Copenhagen in the year 1888, and has carried on 
business as merchants, dealing in herrings, codfish» 
and provisions. The business is with customers all 
over Denmark. . ,

The appellants claim in repect of goods carried 
on the K im , the Bjornstjem e B jom son, and the 
A lfre d  Nobel. The dates of purchase are alleged 
to have been the 3rd and 4tb Oct. 1914, and the 
goods are said to have been purchased for the 
purpose of furnishing regular buyers, and to have 
been placed with ordinary stock, so that the fir111 
might be in the condition to comply with the orders 
of customers, from time to time, when received- 
It  is not necessary to examine the consignments id 
detail. The two parcels shipped on the Alfred  
Nobel were included in a list of consignment9 
claimed by Morris and Co. The second consign- 
ment on the A lfre d  Nobel, as well as the consign- 
ment on the Bjornstjem e B jom son, was shipPe 
by Morris and Co. to order of Morris and Co-> 
Copenhagen. Party to be notified, Morris Packing 
Company, Christiana. The same practice was 
followed in the shipments on the K im , both id 
regard to the parcel said to have been bough 
from Baekstrom of Stockholm, as well as in the 
case of the parcels said to have been purchase

T h e  K i m  a n d  o t h e r  V e s s e l s  ( P a r t  C a r g o e s  e x ).
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fiotn Armour and Co. It  is clear, therefore, that 
evidence of payment is necessary in order to 
Prove ownership. This fact is recognised by the 
aPpellants.

In the affidavit of Hermann Levy it is stated 
that the firm have paid for the goods and taken 
ar> the shipping documents, and that they have 
become the property of the firm. No document 
ls> however, produced to support this contention, 
and no receipt is forthcoming.

In  the absence of such evidence their Lordships 
are not satisfied that the appellants were at the 
uate of seizure owners of the goods claimed or 
. bat there is any reason for dissenting from the 
Judgment, of the learned President. Their Lordships 
"Ml humbly advise His Majesty that this appeal 
shall be dismissed with costs.

T h e  K o r s o r  M a r g a r in e  F a b r i k .

The appellants are a margarine factory carrying 
°n their business at Korsor in Denmark. They 
claim thirty tierces oleo oil M.P. 190 on the K im ,  
said to have been bought from Eric Valeur, and 
thirty tierces of oleo stock M.P. 191 on the F rid -  
and, also said to have been purchased by them 
,r°m Eric Valeur. Both consignments were shipped 
by Morris and Company to order of Morris and Co. 
Ĵ openhagen (party to be notified, Morris Packing 
Company, Christiana), and were claimed to be the 
Property of Morris and Co. In  the documents 
attached to the affidavit of Eric Valeur the thirty 
lerces oleo stock M.P. 199 are stated to be sold 

by them, not on their own account, but as agents 
,°  the Morris Packing Company, and in a later 
®tter attached to the same affidavit on the 19th 
u°t. 1 9 1 4  the contracts for purchase were for
warded, including both consignments from the 
horns Packing Company, with the request that 
ne appellants would kindly return the copies 

furnished with their signature. There were 
0  further documents produced to support the 
aims of the appellants, and no attempt was made 

° Prove payment, prior to the date of seizure.
It  ia clear, therefore, that the appeal fails, and 

beir Lordships will humbly advise His Majesty 
iat it should be dismissed with costs.
Solicitors fo r the appellants, Thomas Cooper and 

Botterell and Roche.
solicitor for the Crown, Treasury Solicitor.

M a y  11, Nov. 5, 6, 1920, and Jan . 25, 1921. 
resent: Lords S u m n e r , P a r m o o r , W r e n b u r y , 

a n d  S i r  A r t h u r  C h a n n e l !, .)

T h e  Oscar  I I .  (No. 2). (a)
° N A P P E A L  f r o m  t h e  a d m i r a l t y  d i v i s i o n  ( i n

p  . P R IZ E ) ,  E N G L A N D .

r iz t  Court— P roperty  fo u nd  to he enemy property  
Uzt'Ier R eprisals Order in  C ouncil o f the I l f  A 
M arch  1915— Subsequent sale by enemy oumer to 
Neutral purchaser— T rea ty  o f Versailles, art. 297.

n 1915 the O. I I . ,  a neutra l vessel, ca rry ing  (inter 
alia) 350 bags o f clover seed consigned to Copenhagen, 
°uched at a B r it is h  po rt, when the seed was ordered 
0 be seized as prize. The 0 . I I . ,  however, was 

u wived to proceed upon the undertaking o f her 
owners that the seed should be returned. I n  1917

(a) Reported by Sinclair Johasion and W. E. Raid, 
Esqrs., B a rr is te rs -a t-L a w .

the c la im ant, w ith  knowledge o f these facts, p u r 
chased the interest in  the seed at Copenhagen fro m  
the agent o f the enemy owner fo r  42,0C0 (odd) kronen, 
and p a id  in to  court 52,000 (odd) kronen as a con
d itio n  o f the release o f the goods and as representing 
the ir proceeds. On the lOfA Jan . 1910 the T reaty  
o f Versailles was ratified . B y  a rt. 297 (6 ) 
th is  country reserved “ the rig h t to re ta in  and  
liqu ida te  a ll p roperty, rights, and interests belonging 
at the date o f the coming in to  force o f the present 
treaty to German nationals. . . .”

H eld, that, the effect o f the Reprisals Order in  Council 
o f the l l t h  M arch  1915 not being to divest the 
o rig in a l German owner o f the seed o f h is r igh t 
o f disposal thereof, the fu n d  was not w ith in  
art. 297 (b), and m ust be p a id  out o f court to the 
cla im ant, the neutra l purchaser.

M o t io n  f o r  p a y m e n t  o u t  o f  c o u r t .
The facts and contentions are fully set out in his 

Lordship’s judgment.
Sir Gordon H ew art (A.-G.) and J . W ylie  for the 

P rocurator- L eneral.
R. H . Balloch  for the claimant.
Sir H e n r y  D u k e , P.—This is a claim by Peter

M. Kaae, a trader of Copenhagen, a Danish 
subject, for payment out to him of a fund in court 
of between 3000Z. and 40001., which represents 
52,919kr. paid into court as a condition of the 
release to him of 350 bags of Alsyke clover seed. 
The goods had been seized in course of transit from 
New York to Malmo in December of 1915. By an 
amendment, dated the llth  Jan. 1918, to a writ in 
prize which had been issued by the Procurator- 
General in Feb. 1916, the Procurator-General 
claimed condemnation of the goods as prize, or 
alternatively detention under the Reprisals Order 
of the llth  March 1915. That cause of condemna
tion was pending until March 1919, when it came 
to trial. A claim had been interposed on behalf of 
a firm in New York, Herbst Brothers and Co., 
who claimed to be the owners of the goods which 
had been consigned by Bushnell and Co., a firm 
of forwarding agents, to Hermann Lindberg. In  
March 1917, when the cause was pending on the 
claim of the Frocurator-G eneral for condemnation 
or detention, the claimant, under the circumstances 
stated in his affidavit, purchased whatever property 
there was in the vendor of these goods, one 
Rasmussen, and purchased them at a price of 42,000 
odd kronen. I t  is said quite truly on the part of 
the Crown that he took his chance—if the goods 
were subject to condemnation as prize he lost his 
money ; if the goods were not subject to condemna
tion as prize, but were liable to the fate which 
awaited goods by virtue of the clauses of the 
Reprisals Order of March 1915, then his ultimate 
right to demand delivery of the goods—or of the 
fund which he brought into court to be the substi
tute for the goods—must depend upon the proper 
effect of the Reprisals Order on a transfer of goods 
brought in under that order, and purchased, after 
being brought in, by a neutral claimant. No 
question has been raised that the claimant honestly 
bought the rights of his vendor in the 350 bags of 
clover seed, and that—subject to the effect of the 
Reprisals Order in Council, of the judgment of 
Lord Sterndale at the hearing of the cause, and of 
the provisions of the Treaty of Peace—the purchase 
by the claimant was effectual to transfer to him 
such rights as his vendor could transfer at the time
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of the transaction. I  dwell upon this part of the 
matter because it has been made clear to me on 
the part of the Crown that what is desired in this 
case is not to defeat the claim upon some collateral 
ground, but to have the question decided as to 
what is the effect of the Treaty of Peace upon such 
a purchase as has been made by the claimant in 
this case. I  therefore limit what I  propose to say 
to that question, and I  put aside all collateral 
questions which might conceivably have arisen.

I  have to consider first of all what was the effect 
of the Reprisals Order ? That is necessary in order 
to see what was the right of an enemy owner of 
goods at the date, March 1917, when the owner of 
these goods, whom I  must take to have been an 
enemy owner, sold them to the present claimant. 
The Reprisals Order of March 1915 does not appear 
to me to be designed, of its own effect, to divest 
any enemy of his property. I t  leaves rights in 
prize to be determined in prize—questions of enemy 
goods under an enemy Hag, enemy goods captured 
by various means, contraband, and all questions 
of that kind it leaves where it  found them. But it 
makes provision for the lawful interception of 
goods coming from German ports which are enemy 
property, and of goods proceeding to German ports, 
and it provides with regard to vessels sailing from 
ports other than German ports after March 1915— 
and having on board goods which are enemy 
property—that such vessels may be required to 
discharge their goods in a British or allied port; 
that the goods so discharged are to come into the 
custody of the marshal; if they are not requisitioned, 
they are to be detained or sold, and, if sold, the 
proceeds are to be paid into court and dealt with 
in such manner as the court may in the circum
stances deem to be j ust. Then there is this proviso, 
that no proceeds of the sale of such goods shall be 
paid out of court until the conclusion of peace, 
except on the application of the proper officer of 
the Crown, unless it be shown that the goods had 
become neutral property before the issue of the 
order. I  do not find anything in the terms of the 
relevant articles of the Reprisals Order which 
purports to divest enemy property or subject it to 
confiscation. It  provides for detention, and it 
creates the jurisdiction in the Prize Court to deal 
with detained enemy goods in the way in which 
goods brought in as prize may be dealt with in a 
Prize Court; but it leaves the ownership in those 
goods as it found the ownership. It  subjects the 
goods to be detained and to be kept in court, or 
their proceeds to be detained and kept in court, 
and neither the goods, nor the proceeds, are to be 
parted with except upon the application of the 
Crown, or with the consent of the Crown. That 
was the state of affairs as to these 3E0 bags of clover 
seed when the present claimant made his purchase 
from Rasmussen. Rasmussen represented the 
owners of goods lawfully detained in this country 
until the close of the war. The claimant purchased 
their interest in those goods. Everything Rasmussen 
could grant to the claimant he got; Rasmussen was 
not disabled by any means known to British law, or 
to international law, from making his bargain with 
the claimant. That was the event of March
1917.

In  March 1919, as I  have said, the cause of con
demnation instituted by the Procurator-General, 
with the claim raised in it by Herbst Brothers, 
came on for determination. There was no con
demnation, and condemnation was not then sought,

so that these goods were not prize, and were not 
confiscated. But there was a decision that the 
330 bags of clover seed (identifying them) had an 
enemy destination, and they were pronounced to 
be enemy property. I t  is suggested that that 
decree determined some question relevant to the 
issue which I  have to determine. In  my judgment, 
the decree determined only that at the time when 
these goods were seized and brought in they were 
enemy property. That clearly was the intention of 
my predecessor, Lord Stem dale, as appears from 
the language used by him in delivering his judgment. 
I t  not only was his intention—it was the necessary 
limitation of the judgment—because the only 
question which had to be decided was whether, 
when these goods were seized and brought in, they 
were enemy property, and that was determined. 
The decree of the 21st March 1919 does not, in 
my judgment, determine any question which comes 
before me to be decided. I  have, therefore, these 
facts : goods detained under the Reprisals Order 
adjudged to be properly held under the Reprisals 
Order and adjudged to have been, at the time 
of seizure, enemy property; and, pending the 
determination of the court, a sale by the enemy 
owner to a neutral purchaser—the claimant.

It  is to that state of facts that I  have to apply the 
terms of the Peace Treaty, and, in particular, of 
art. 297. If  the fund at the time of the Peace 
Treaty had been the property of any German 
subject, art. 297 would have been effective to 
transfer all proprietary interests in it to His 
Majesty the King. Art. 297 effectually provides 
by treaty between the Sovereign Power of 
Germany and the Sovereign Powers of the United 
Kingdom and her allies, that assets such as 
this fund, which belong, at the time of the coming 
into force of the treaty, to German nationals, 
or companies controlled by them within the 
territories, colonies, possessions, and protectorates 
of the allied Sovereigns, shall vest, for the purposes 
named in the treaty, in the respective allied 
Sovereigns. The goods are claimed by the Crown as 
having passed under the treaty. It  is said, however, 
by Mr. Balloch on thq, part of the claimant, that 
when the limitation in the treaty is examined, this 
fund, the proprietary interest in which had been 
purchased by a neutral purchaser in 1917, clearly 
was not property, rights, or interests, belonging at 
the date of the coming into force of the treaty to 
German nationals. I  have examined the question 
whether the effect of the Reprisals Order was to 
divest the original German owner of this fund of his 
right of disposal of i t ; and, in my opinion, as I  have 
said, it was not. I  have examined the judgment of 
Lord Sterndale to ascertain whether he had made 
any determination which affects this claim, and i  
am satisfied that he had not. I  now have exam ined 
the Peace Treaty, and I  am satisfied that this fund is 
not within the description of “ property,” “ rights, 
and “ interests,” which are dealt with by art. 29/ 
(6 ) of the Peace Treaty. I t  was not a fund 
belonging to a German national at the time there 
named. This, therefore, is a fund which ought to 
be paid out of court to the claimant.

The Procurator-General appealed.
James W ylie  (Sir Gordon H ew art, A.-G., with 

him) for the appellant.
Balloch, for the respondent, was not called on.
The considered opinion of their Lordships was 

delivered by
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Lord P a r m o o r .—The respondent in this case 
trades under the firm name of Joergen Jensens 
Successors, Copenhagen. In  March 1917 he bought 
from Knud Rasmussen, of the firm of Levysohn and 
Rasmussen, Copenhagen, the bills of lading for a 
consignment of clover seed shipped at New York on 
a Danish ship, which sailed on or about the 4th Dec. 
1915 from New York for Copenhagen. On the 
arrival of the ship at Kirkwall in December the clover 
seed was seized as prize, but permission was given 
to take it to Copenhagen, on an undertaking, by 
the owner of the ship, that it would be returned to 
the United Kingdom for the purpose of being placed 
111 the Prize Court. The respondent, on the 
25th March 1917, paid for the bills of lading 
kr. 42,335.20, and applied to the British Legation 
at Copenhagen for permission to have the goods 
delivered. It  was made a condition that a sum of 
kr. 52,919.00 should be deposited, and thereupon 
the respondent received delivery of the clover seed. 
The amount deposited was transmitted to the 
Admiralty marshal, and paid into the Prize Court 
ky him for adjudication. This is the sum of 
2639l. 1 0 s. lid . now in dispute.

On the 11th Jan. 1918, by an amendment to a 
writ, which had been issued in Feb. 1916, the 
Procurator-General claimed condemnation of the 
clover seed as prize, or, in the alternative, detention 
Rnder the Reprisals Order of the 11th March 1915. 
The cause came on for trial in March 1919, when a 
claim was made on behalf of a firm in New York, 
Herbst Brothers and Co., who claimed as owners and 
shippers of the goods. The Procurator-General did 
n°t ask for the condemnation of the goods (or their 
proceeds) as contraband, but for an order of deten
tion under the Reprisals Order of the 11th March 
1915, on the ground that the goods had an enemy 
destination and were enemy property. The learned 
^resident, Lord Sterndale, decided that Herbst 
“rothers and Co. were acting as agents and inter
mediaries for the German firm of Ernst und von 
kpreckeisen, passing the goods through one 
Hermann Lindberg, and that they never really 
kad the property in the goods. He accordingly 
Pronounced the goods to have had an enemy 
destination, and to be enemy property, and 
prdered the proceeds of sale thereof to remain 
*n court until the end of the war or pending 
Anther order of court. The only question which 
pame before him for decision, and which he decided 
ln his judgment, was that the goods when seized 
Were enemy property. The respondent is not con- 
cerned to question this decision, and it does not 
aueet the claim which he makes.

It  is not disputed that the respondent purchased 
,' °m an enemy. The purchase was honestly made, 
but subject to the risk of all belligerent rights, con
flu en t on the seizure of the goods. The learned 

resident states in his judgment that it had been 
(Uade clear to him on the part of the appellant that 
A was not desired to defeat the claim on some 
collateral ground, but to have the question decided 
°r the effect of the Treaty of Peace upon such a 
Purchase as the respondent had made, and that he 
proposed to limit his judgment to that question, 
aud to put aside all collateral questions which might 
conceivably have arisen. Having regard to this 

Element, it is not open to the appellant to raise 
collateral questions on the hearing of the appeal.
, Ip Was argued on behalf of the appellant that the 
ccision of Lord Sterndale affected adversely the 

0 Aim of the respondent. Their Lordships are 
v o i. XV., N. S,

I I .  (No. 2). [P r iv . Co.

unable to accept this contention. No doubt Lord 
Sterndale found that the goods at the time of seizure 
were enemy property, but they were not condemned 
as contraband, and the only order made was an 
order for detention of the proceeds of the sale of the 
goods until the end of the war, or pending further 
order of the court. No question was raised at the 
hearing before Lord Sterndale as to the effect of a 
detention order in the case of goods which at the 
date of seizure were enemy property, but which had 
subsequently been transferred to a neutral.

It  was further argued that the Reprisals Order 
of the 11th March 1915 operated to restrict the 
rights of the neutral purchaser in March 1917. The 
relevant article of the Reprisals Order provides that 
every merchant vessel sailing from a port, other than 
a German port, after the 1st March 1915, having on 
board goods which are of enemy origin, or of enemy 
property, may be required to discharge such goods 
in a British or allied port. The steamship Oscar I I .  
is a vessel within the terms of this article, and at 
the time of seizure was carrying goods of enemy 
property. The article proceeds : “ Goods so dis
charged in a British port shall be placed in the 
custody of the marshal of the Prize Court, and if not 
requisitioned for the use of His Majesty, shall be 
detained or sold under the direction of the Prize 
Court. The proceeds of goods so sold shall be paid 
into court and dealt with in such manner as the 
court may under the circumstances deem to be just. 
Provided that no proceeds of the sale of such goods 
shall be paid out of court until the conclusion of 
peace, except on the application of the proper 
officer of the Crown, unless it be shown that the 
goods had become neutral property before the issue 
of the order.”

In  international law there is no rule which forbids 
the purchase of goods by a neutral from an enemy 
after seizure by a belligerent. Such a purchase is 
no doubt subject to all rights which accrue to a 
belligerent as a consequence of the seizure. For 
instance, if the goods purchased by a neutral are 
condemned as prize in a Prize Court, this is a risk 
which a neutral must have known would attach to his 
purchase at the time when he made it, and defeats 
any right which he otherwise might have to claim 
the goods. On the other hand, if, apart from the 
operation of some special order such as the Reprisals 
Order of the 11th March 1915, the purchased goods 
are liberated by the Prize Court, the ownership of 
the neutral purchaser becomes effective, if, as is 
admitted in the present case, the transaction has 
been carried through by a bona, fide  transfer which 
in itself is not open to question, and which the 
appellant does not question.

In  the present case the only special order 
which can in any way affect the claim of the 
respondent or restrict his rights is the Reprisals 
Order of the 11th March 1915. The question 
therefore arises, whether this Reprisals Order 
operates to defeat the claim of the respondent 
to the proceeds of the goods. The order was 
passed a lio  in tu itu . The object was to. provide in 
specified cases for the detention of goods seized, 
or their proceeds, until the close of the war, in 
order to insure that, during the war, the enemy 
should not be benefited, either by obtaining posses
sion of the goods, or of their proceeds. The order 
does not affect the ownership of property. It  
leaves the ownership just as it would have been if 
the order had not been passed. It  does not purport 
to deprive a neutral purchaser of a right, to which

2 F
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lie would otherwise be entitled, and which does not 
conflict with any belligerent right. There is not a 
word in the order which can he construed as depriv
ing an enemy owner of the right which he otherwise 
would possess to transfer the goods seized or their 
proceeds to a neutral purchaser, or as invalidating 
the title of the neutral purchaser. Whatever 
interest in the goods therefore Rasmussen possessed 
at the time of sale, as representing the owner of 
goods detained until the close of the war, passed 
under the terms of the purchase to the respondent; 
and the respondent, as a neutral purchaser, is 
entitled to claim payment of the proceeds of the 
goods after the close of the war, unless he is placed 
under a disability either by the terms of the Treaty 
of Versailles or of the Treaty of Peace Order of 
the 18th Aug. 1919.

If  the effect of the Reprisals Order of the 
11th March 1915 has been accurately stated, it is 
impossible to maintain that art. 297 of the Treaty of 
Versailles and the Treaty of Peace Order of the 
18th Aug. 1919 can operate to defeat the claim of 
the respondent. Art. 297 reserves to the Allied 
and Associated Powers the right to retain and 
liquidate all property, rights, and interests belonging 
at the date of the coming into force of the treaty to 
German nationals, or companies controlled by them, 
within their territories, colonies, possessions, and 
protectorates, including territories ceded to them by 
the treaty. Germany undertakes to compensate 
its nationals in respect of the sale or retention of 
their property, rights, or interests in allied or 
associated States.

The money claimed as proceeds of the sale of 
Alsyke clover did not belong to a German national 
at the date of the coming into force of the treaty, 
but to a neutral. The contention on behalf of the 
appellant involves therefore a claim to confiscate, 
under the terms of the treaty, property at that date 
vested in a neutral owner, a contention which is 
negatived by the words of limitation in the terms of 
the treaty, and which is not capable of serious 
argument. The same limitation is to be found in the 
terms of the Treaty of Peace Order. The property 
charged under that order is all property, rights, and 
interests belonging to German nationals at the date 
when the treaty comes into force (not being pro
perty, rights, or interests acquired under any general 
licence issued by or on behalf of His Majesty), 
and the net proceeds of their sale, liquidation, or 
other dealings therewith. It  does not affect in 
any way property which at the date when the 
treaty came into force, was the property of a 
neutral. The appeal must be dismissed with costs. 
Their Lordships will humbly advise His Majesty 
accordingly.

Solicitor for the appellant, Treasury Solicitor.
Solicitors for the respondents, Botterell and 

Roche.

Oct. 29, Nov. I, 1920, and Jan . 25, 1921.
(Present: The Right Hons. Lords Su m n e r , P a r m o o r , 

W r e n b u r y , and Sir A r t h u r  Ch a n n e i.l .)
T h e  V a l e r ia , (a)

ON APPEAL FROM THE PRIZE COURT, ENGLAND. 

Enem y sh ip— Capture o f German vessel in  Norwegian  
waters — Subsequent loss, o f sh ip  — C la im  fo r  
restoration in  money—Restitutio in integrum.

On the 19th  M arch  1918 a B rit is h  cruiser captured 
the V., a German steamship, in  Norwegian te rr i
to ria l waters. The cruiser was unaware that she 
was w ith in  the te rr ito ria l l im it .  On the way to 
Lerw ick, under escort, the V. had to be abandoned 
owing to very bad weather, and as she would have 
been dangerous as a derelict, she was sunk by 
gunfire. The Norwegian Government claimed 
restoration o f the vessel in  money.

H eld that, though the Norwegian Government m ight 
be entitled to have the V. released to them had she 
been in  existence, because the sovereignty o f the 
K in g  o f N orw ay had been wronged by her capture 
in  te rr ito ria l waters, i t  d id  not fo llo w  that i f  she 
ivas not in  existence her value in  money must be 
restored to them. The p r in c ip le  o f redress was 
restitutio in integrum not reparation. _ The 
Government o f N orw ay had no property or interest 
in  the sh ip  nor possession, nor d id  i t  appear that 
the Government had come under any lia b ility  
or incurred any expense, except fo r  costs in  respect 
o f the capture. Payment o f the value o f the ship  
would either leave in  the hands o f the Norwegian  
Government a p ro fit on the whole transaction or 
would constitute the Government a trustee fo r  the 
enemy owners, and in  neither case would the 
payment come w ith in  the p rinc ip le  o f an indemnity- 

The Düsseldorf (14 Asp. M a r. Law  Cas. 478,15 Asp- 
M a r. Law  Cas. 123; 7. T . Rep. 732; (1920) 
A . C. 1034) distinguished.

Judgment o f S ir  H enry  Duke, P. (reported 122 L . T- 
Rep. 751 ; (1920) P. 81) affirmed.

A p p e a l  from a judgment o f the President of the 
Prize Court (Sir Henry Duke), dated the 14th Jan. 
1920, reported 123 L. T. Rep. 751 ; (1920) P. 81.

Sir John Simon, K.C., B u tle r A sp in a ll, K.C., and 
Balloch for the appellant.

Sir Gordon H ew art (A.-G.) and D un lop , K.C. for 
the respondent.

The following cases were referred to-:
The M a r ia  and Vrow Johanna, 1803, 4 C. 

Rob. 348 ;
The Betsey, 1798, 1 C. Rob. 93 ;
The A nna , 1805, 5 C. Rob. 373 ;
The Der M oh r, 1802, 4 C. Rob. 314 ;
The Zamora, 13 Asp. Mar. Law Cas. 144, 330 ; 

114 L. T. Rep. 626 ; (1916) 2 A. C. 77 ;
The Bangor, 13 Asp. Mar. Law Cas. 397 ; 

114 L .  T. Rep. 1212 ; (1916; P. 181 ;
The Düsseldorf, 14 Asp. Mar. Law Cas. 478, 

15 Asp. Mar. Law Cas. 84 ; 122 L. T. Rep- 
237 ; (1919) P. 245; 123 L. T. Rep. 732; 
(1920) A. C. 1034;

The John, 2 Dods. 336.
The considered opinion of the board was delivered

b y  r  • ”Lord Su m n e r .—This is a “ claim of territory 
made by the appellant on behalf of His Majesty
la) Reported hv W. E. Reid, Esq.. Barriister-at-Law
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the King of Norway. It  is preferred in a cause in 
prize instituted by the Procurator-General in order 
that all outstanding questions as to the Valeria  
■Right be disposed of. On the 19th March 1918 
ii-M.S. Glendale captured the Valeria, a German 
vessel, about fifty yards within the limits of the 
territorial waters of Norway. The captors had 
n° intention of intruding on those waters and 
believed, though erroneously, that they were 
outside of them, nor was their mistake due to 
negligence or rashness. The Glendale proceeded to 
escort the Valeria  towards Lerwick, but encountered 
very bad weather, and had to take the officers and 
crew off the prize and to abandon her. As a 
derelict she would have been a danger to navigation 
aud she was properly sunk by gunfire. This is 
common ground between the parties to the appeal. 
It  must be taken that the ship was lost by natural 
causes, and not by the conduct of the captors, 
though she was sailing under their direction. The 
Personal claim of the Norwegian pilots is to be 
dealt with elsewhere and is not now in dispute. 
Accordingly the sole Question raised is one of 
law.
. The appellant’s case is that, having done wrong 
■u seizing the ship, the captors ought to restore 
her in  specie. As they cannot do that they must 
restore her in money. This involves the proposition 
that, having seized her in neutral territorial waters, 
they became insurers of her against all risks and 
■u all events whatsoever for the benefit of the 
ueutral Sovereign. The appellant’s counsel did 
Rot shrink from putting the case.

Both authority and principle were appealed to. 
lorthe former The M«sseZdor/(14Asp.Mar. LawCas. 
lid  ; 1 5  ASp. Mar. Law. Cas. 84 ; 123 L. T. Rep. 
■32 ; (1920) A. C. 1034) was relied on. In  that case 
their Lordships observed : “ Simple release of the 
ship in this country to the claimant Sovereign 
may be an inadequate redress. The fact that the 
court has duly received into its charge and juris
diction a ship, which ought not to have been seized 
at all, leads to the conclusion that the true claim 

the appellant ” (who was the same official as 
the appellant in the present case) “ is for a restitutio  
171 integrum  so far as the Government of Norway 
are concerned.”
, From this the conclusion was drawn that restitu tio
171 integrum, involved the payment of money in 
case of the fortuitous loss of the ship. Their 
Bordships do not agree. No such consideration 
ar°se in The Düsseldorf. There the ship existed 
%n specie and the right of the claimants to her 
rdease was uncontested. What was in debate 
'vas, whether it was sufficient to place the ship at 
he disposal of the Norwegian Government in a 
ritish port or whether, as the equivalent of 

Returning her to the waters from which she had 
been taken, the cost of transporting her from 
England to Norway should be paid. If this were 
Ret done, however venial and trivial the captors’ 
original error might have been, the Government 
01 Norway might be put to unmerited incon
venience and expense by reason of an act of which 
hey had the right to complain. This was the 

Connection in which the expression restitu tio  in  
Vitegrum, was used. The case had no analogy to 
he technical restitu tio  in  integrum  of Roman law, 
°r to the measure of damages for injury to property 

"■Rfully or carelessly inflicted, nor were such 
■Ratters considered. The plain fact is that no 
h°Rey can restore this ship, and to claim money,

with which to buy another ship, or as a solatium  
for her loss, is to shift the ground of the claim from 
restitution to reparation.

The judgment in The Düsseldorf further observed : 
“ It  may therefore well be that the rules which 
apply to capture on the high seas are by no means 
closely applicable to capture in neutral terri
torial waters.”

One of such rules, apart from questions of 
probable cause for the original seizure, is that the 
court does not hold captors liable for damages 
and costs where their dealings with the prize 
have been reasonable and prudent and where, 
if she has been lost, it has not been through their 
neglect or default. The passage above quoted 
does not imply that in case of a claim of territory 
the exact opposite must be the rule, and that the 
captors must be decreed to pay for the ship, if, 
however excusably, they are unable to produce 
and return her. Their Lordships find in the 
language used in The Düsseldorf no warrant for the 
present contention.

Although this matter arises virtually, if not 
formally, between Sovereign and Sovereign, their 
Lordships, as a court, are bound to act judicially. 
I t  may be right that such claims should be en
couraged, so that all sense of grievance in neutral 
Sovereigns may be peacefully and regularly removed, 
but their Lordships, however disposed to the 
fullest liberality of treatment, must be guided 
by settled rules and decisions. Anything in 
excess of this must be sought, if at all, through 
diplomatic channels. The Government of Norway 
had no property or interest in this ship; they 
had no possession of her nor, so far as appears, 
have they come under any liability or incurred any 
expenses, other than costs', in respect of her capture. 
Alike in vindication of their Sovereign’s territorial 
right and of his high obligations of impartiality 
as a neutral in time of war, they claim on his 
behalf that the steps which the captors took should 
be retraced, that what was done should be undone, 
and that the belligerent should retain no advantage 
from the captor’s mistaken action. This is His 
Norwegian Majesty’s right, but compensation in 
money for the loss of the ship under circumstances 
such as these can only be asserted in the interest 
of the owners of the vessel. It  is not as though 
Great Britain had profited by what happened. If 
the Norwegian Government be really entitled to 
recover monev, no one is entitled to inquire into 
the use to which they may choose to put it ; but, 
for the purpose of testing the right, it is germane 
to ask in what title that money would be recovered. 
Even though it is measured and described as the 
value of the vessel, it is money still, and would be 
recovered only on behalf of the German ship
owners, who have no rights in the matter. The 
appellant conceded that the decision in The Düssel
do rf precluded any claim for damages, as such, 
in a case where the captors were not guilt}'- of any 
intentional offence or of any negligence or want 
of skill, and, in this case, between restoration and 
damages there is no middle term. It  is argued 
that, if so, in spite of the fact that within the 
territorial waters of Norway no capture should 
have been made at all, the claimant will under the 
circumstances of the case have no more redress 
than in the case of an honest but mistaken capture 
on the high seas. It  may be so. In  the latter 
case the claimant shipowner is met by the rights 

»which attach to the captor’s bona fide  possession
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and can vindicate his ownership only by obtaining 
the release of the ship, unless the misconduct 
of the captors give him exceptionally a claim for 
costs and damages. In  the former, the same result 
is reached by a different road. The rights of the 
territorial Sovereign, vindicating neither ownership 
nor possession, but his claims of territory only, 
are satisfied in the absence of such misconduct 
by the restitution of the ship herself, in the sense 
and under the conditions 'aid down in The Düssel
dorf. He has, as a Sovereign, no alternative or 
additional claim to receive another ship or the means 
of buying one. If  the ship had been neutral- 
owned, the owner could have made his claim directly 
and in his own name, and the Norwegian Govern
ment would have been independent claimants in 
another and separate right. From the fact that 
there was an enemy owner they can be no better 
off. In  his own name the enemy owner cannot 
be heard, nor in his name or in his behalf can the 
Norwegian Government be heard either, but only 
on behalf of the Norwegian Crown.

I t  is unnecessary to re-examine the authorities 
generally, which were so recently discussed in The 
Düsseldorf. In  the case of The De Fortuyn , in 
1760, cited from Marsden’s collection of Burrell’s 
Reports, p. 175, it may be pointed out that the 
violation of neutral waters was intentional, the 
claimant himself was before the court in his own 
proprietary right, and the prize was apparently 
still existent in  specie in the hands of the captors 
or of purchasers from them. It  has therefore 
no bearing on the present appeal.

Two points, however, were made upon expres
sions to be found in the decided cases, which 
ought to be briefly considered. In The John  
l it Dods. 336. at p. 339) Lord Stowell distinguishes 
cases of unjustifiable seizures which have been 
made in an ignorance which is “ vincible ” from 
those in which the ignorance is “ invincible,” and 
it is said that, at this point at least, decisions 
upon capture on the high seas ought to apply 
in favour of claims of territory, and the error 
of the present captors, being due to “ vincible ” 
ignorance, ought to be compensated with costs 
and damages, as if the capture had been on the 
high seas. The coast of Norway was fixed and 
three miles to seaward from that coast could 
have been fixed too. There was no uncertainty 
in the limits of the territorial waters, but only 
in the navigating officer’s mind. He was ignorant 
of the fact of his precise position, not because it 
was doubtful but because he was. With better 
charts or better instruments his ignorance would 
have been vincible. Their Lordships think that 
this argument is a mere metaphysical subtlety. 
The invincible ignorance spoken of by Lord Stowell 
arises at any rate when a captor, making reason
able use of all the means of information at his 
disposal, is yet misled. He was discussing cases 
where it is impossible to tell from the ship’s register, 
sea pass, or bills of lading on board what her national 
character or what not may be. How is the 
proposition any less applicable when it is impossible 
with the ordinary charts and instruments to tell 
exactly how many scores of yards distant the 
shore may be ? If  there is no want of diligence 
and sldll in using/ the instruments or other means 
of observation at their disposal officers- are just 
as invincibly ignorant or the reverse when they 
investigate the geographical position as when 
they investigate the legal status of a ship under

search. There seems therefore to be nothing in 
this distinction.

The other point arises out of the use of the 
word “ indemnification ” in The H endrick and Jacob, 
decided in 1790 by the Lords of Appeal. It  is 
relied on as deciding that a general rule exists, 
whereby captors who have seized a vessel wrong
fully are bound to restore her in  specie or, if they 
cannot do that, to indemnify in money those who 
suffered wrong by her capture.

Their Lordships have made extensive inquiries 
in order to ascertain whether any record exists 
of the reasons given by the Lords of Appeal in this 
case, but without success. Although collections 
are to be found, though by no means complete, 
of the printed papers laid before the Lords of 
Appeal by the parties in cases heard during the 
latter part of the eighteenth century, and in 
some cases at least the original documents connected 
with the ship and cargo captured have been pre
served in the Redord Office, no note or report has 
been found of the reasons for the judgment, if 
any were given. They may well have turned on 
the facts of the case, for the captors alleged and 
the claimants denied that those on board avowed 
the ship’s Dutch enemy nationality when chal
lenged, and endeavoured to destroy some of the 
ship’s papers. What is known of them is to be 
found in Sir W. Scott’s judgment in The Betsey 
(1 C. Rob. at p. 96), and this account was probably 
taken from one of the MS. collections formed 
by advocates practising in prize cases from time 
to time, and possibly from the notes of Sir W. 
Scott himself, as he signed the respondents’ case 
on the appeal. The actual decree is thus indorsed 
on the appellant’s case in the Library of Lincoln’s 
Inn—“ the Lords pronounced against the seizure 
and decreed the value to be paid to the claimants 
for the use of the owner.”

The case is one of a vessel taken on the high 
seas without any justification. On demand for 
restitution by her owners against the original 
British captors the Lords of Appeal decided that 
the owners were entitled to restitution from some 
quarter, and, as the ship had been lost when in 
the justifiable possession under prize of French 
re-captors, that quarter could only be the original 
British captors. The ship no longer existed t» 
specie so that it could be followed into French 
hands, and since that claim was absolutely extin
guished by the loss, the proprietor was entitled 
to his indemnification from the original captor.

Without discussing this case, their Lordships 
need only point out that it is distinguishable. R  
was a case of capture on the high seas of a ship 
supposed to be an enemy but really a neutral shim 
so that the only wrong was one to her owners, and 
that a wrong in respect of proprietary right. In 
the present case the capture was within territorial 
waters and the only wrong that can be vindicated 
is the wrong to the sovereignty of His Majesty the 
King of Norway. Whether indemnity be an apt 
term or not in the case of captures, it is at any rate 
plain that it is a term which would preclude the 
appellant from recovering anything in respect of 
the proprietary interest in the ship. Restitution 
of the vessel is a restoration of the status quo, but 
payment of her value in money would either leave 
in the hands of the Norwegian Government a 
profit on the whole transaction, which is a contra
diction of the whole idea of indemnity, or would 
constitute them agents or trustees for the German
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owners, who, on receipt of the money, would be 
recompensed for that which was no wrong to them, 
so that again the principle of indemnity would be 
departed from.

Their Lordships are therefore of opinion that 
the appeal fails and should be dismissed with costs, 
and so they will humbly advise His Majesty.

Solicitors for the appellant, Waltons.
Solicitor for the respondent, T reasury  S o lic ito r.

Jan . 24 and 25, 1921.
(Present : Lords Su m n e r , P a r m o o r , W r e n b u r y , 

S ir  A r t h u r  C h a n n e l !..)

T h e  A x e l  J o h n s o n  ; T h e  D r o t t n in g  So p h ia , (a) 
ON APPEAL I'ROM THE ADMIRALTY DIVISION (IN  

PRIZE) ENGLAND.

Contraband— Wool going to enemy country fo r  
combing— Combed wool to be returned to neutra l 
country—By-products kept in  enemy country— 
Doctrine of in fection— D octrine o f P rize  Court.

Certain bales o f wool, absolute contraband o f war, 
were shipped in  two Swedish vessels fro m  Buenos 
-Ayres in  1916. The wool was consigned to a 
'neutral f irm  in  Sweden, but was seized by the 
B r it is h  authorities at K irk w a ll w h ils t on its  way 
to Gothenburg. The evidence clearly showed that 
i t  had an  enemy destination, and was intended 
fo r  Germany. The cla im ants, the Swedish f irm ,  
asserted that even i f  the wool was going to Germany 
(which was denied) i t  was only being sent there 
fo r  the purposes of combing, and was to be relum ed  
to Sweden as combed or spun wool, and that, there
fore, although the waste wool w ith  its  by-products 
might be retained in  the enemy country, the wool 
itse lf was not the subject o f condemnation, 

without deciding whether there were any circumstances 
in  which goods sent to be worked upon in  an enemy 
country and returned to the ir neutral owners would  
be exempt fro m  condemnation :

H  &d, that on the facts o f th is  case there were no grounds 
shown fo r  the contention o f the claim ants, and that 
the wool was good and la w fu l prize, 

decision o f Evans, P . (14 Asp. M ar. Law  Cos. 150; 
117 L . T . Rep. 412 : (1917) P. 234) affirmed.

A p p e a l  from a judgment of Sir Samuel Evans, P ., 

^ported 14 Asp. Mar. Law Cas. 150; 117 L. T. Rep. 
412 ; (1917) P. 234.
. The appeal was by the claimants, a neutral firm 

Sweden, against the condemnation, as having 
enemy destination of certain parcels of wool 

(absolute contraband).
Sir B rie  R ichards, K.C. and Le Quesne for the 

aPpellants.
Sir Ernest Pollock (S.-G.) and Theobald Mathew  

°r the Procurator-General.
The judgment of the board was delivered by:
Lord S u m n e r .—This appeal, with a very small 

exception to be mentioned shortly, raises only 
questions of fact, and after considering the evidence 
^th  care, and with the great assistance of counsel 
°r the appellants, their Lordships have come to the 
‘°nclusion that there is no reason to differ from the 
^elusions at which the learned President arrived. 

he.y do not consider it necessary to review all the
R e p o r te d  b y  W .  E  R e id  E s q .. B a r r is te r - a t - L a w .

steps by which he reached that conclusion, nor do 
they affirm their own agreement with all the 
propositions of fact that he mentions in his judg
ment, but not only do they think that there was 
evidence upon which he could conclude that the 
wool in question had a German destination, and 
being absolute contraband whould therefore be 
condemned, but, for reasons to be shortly given, 
they have arrived at the same conclusion themselves. 
I t  seems to them clear that, as regards the wool 
purchased from Messrs. Staudt, there was an 
intention on the part of the claimants, clearly 
arrived at in Nov. of 1915, that it should be sent 
to Germany or Austria to be combed. I t  is quite 
true that a purchase from Messrs. Hardt had taken 
place earlier, and no such letters had passed with 
Messrs. Hardt as passed in the case of Messrs. 
Staudt, hut the way in which the matter is dealt 
with by Mr. Engberg draws no sufficient difference 
between the two consignments, and there is no 
reason except his statement to suppose that the 
intention formed with regard to Messrs. Staudt's 
wool did not equally apply, as naturally it would 
under the circumstances, to the wool purchased 
from Messrs. Hardt.

The intention is clearly proved, because the action 
taken by the appellants in increasing the quantity, 
which they purchased upon the direct suggestion 
of Messrs. Staudt, is consistent only with their 
making provision for what was represented to them 
as a satisfactory commercial transaction, namely, 
sending their wool to Germany to be combed upon 
the understanding that certain waste portions of 
it, which would be retained, would be paid for. 
There are circumstances spoken to by Mr. Engberg, 
which shortly before the seizure of the two consign
ments might have explained a change of intention, 
but their Lordships think that his account of the 
letter, and the transaction with Messrs. Staudt, 
if not uncandid—for probably he endeavoured to 
be candid—was at any rate an understatement 
of his firm’s position, and, on closely examining 
the reasons he gives for saying that no such intention 
existed at the time of the seizure, their Lordships 
are unable to suppose that the intention had been 
changed. There were no doubt some facilities 
for having wool combed in Sweden, which had 
previously not existed, and there is an arrangement 
with the Norrkoping Company made by the 
appellant company for availing themselves of those 
facilities, but the affidavits dispose rather too 
summarily of the suggestion that it would still have 
suited the appellants business to carry out their 
former intention of sending the wool to Germany 
to he combed. Although it is possible that the 
appellants’ business might have been carried on 
without sending the wool to Germany, one would 
have expected much more detail and much more 
firm ground in the affidavit before concluding that 
what had been a satisfactory arrangement m 
November had been abandoned in May or June 
of the following year. If  that is so, the conclusion 
follows that at the time when the wool was seized on 
both vessels those who were the owners of it 
and their Lordships think the appellant company 
were the owners—and who certainly had full control 
over it, intended for the purpose of their business, 
and not in any way wrongly, to send it to Germany 
to be combed, and part of it to be retained.

So much for the question of fact. I t  is then 
suggested that on two points the wool, which on 
those facts would be absolute contraband, would
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not be subject to seizure, because first of all it 
was intended to be sent to Germany for a temporary 
purpose only, and secondly because, as is contended, 
it was to be sent to Germany for the purpose of 
being returned to Sweden after treatment, under 
such a binding engagement between the German 
Government and the Swedish Government as would 
constitute a clog upon the German Government's 
power to requisition or detain it, and would 
ensure that it would never augment the resources 
of the enemy or form part of the German stock of 
wool.

I t  is to be observed with regard to the first point 
that we do not know how long the combing of the 
wool would involve its remaining in Germany, 
but it is clear that it is a process of some elaboration 
and some time. I t  would involve unbaling it, 
passing it through the combing machinery, and re
packing both the combed wool and the waste wool, 
and therefore, although it might be a temporary 
matter in the sense that some wool was ultimately 
to be returned, it is not a question of mere passing 
through the enemy country, or of a sojourn clearly 
shown to be unimportant or short. Their Lordships 
do not feel called upon to decide one way or the 
other whether there are any circumstances in which 
the temporary character of the stay of the supposed 
contraband goods in the enemy country would 
prevent the goods from being contraband, and 
would therefore deprive a belligerent of the right 
to seize them, but they are clearly of opinion— 
and no authority whatever was cited to the contrary 
—that, where wool is to be sent into the enemy’s 
territory for treatment like this, during a consider
able stay, and with no small amount of alteration 
of identity, it is impossible to say that the temporary 
character of the proceeding, such as it is, distin
guishes the case from that of goods permanently 
sent into enemy territory with the intention that 
they should there remain or be consumed.

With regard to the other question, whether such 
an international agreement as is suggested would 
of itself prevent goods, which were otherwise 
condemnable as contraband, from being condemned, 
upon the ground that faith must be given to the 
solemn promise of the other belligerent, and there
fore that the goods are not going to augment his 
stock—it is unnecessary to express any opinion, 
because the facts do no raise it. On a close examina
tion of the affidavit of the one deponent, who 
speaks to this matter, it is clear that, although the 
Swedish Government at the time in question 
required that the Swedish exporter should, as a 
condition of obtaining a licence to export, give his 
promise to bring the wool back, there was no proof 
of a promise on the part of the German Government 
either to the Government of Sweden or to the 
individual Swedish exporters to ensure this return. 
The evidence as to the German Government's 
arrangements stops short with that given by 
Messrs. Staudt in Nov. of 1915, the gist of which 
was that the German Government would only 
insist upon the retention of the waste wool, 
and even this was to be without engagement, 
and as a matter of what is called “ exceptional 
obligingness.”

Their Lordships therefore think that on these 
grounds, which have been sufficiently outlined 
and need not be further developed, the conclusion 
at which the learned President has arrived was 
the right conclusion and is justified by the evi
dence. They will accordingly humbly advise His

Majesty that the appeal should be dismissed with 
costs.

Solicitors for the appellants, B o tte rd l and Roche. 
Solicitors for the respondent, Treasury Solic itor.

Jan. 20 21, and M arch  16, 1921.
(Present: Lords S u m n e r , P a r m o o r , and Sir 

A r t h u r  Ch a n n e l !,. )

T h e  N o r n e . (a)
ON APPEAL FROM THE ADMIRALTY DIVISION (IN  

PRIZE), ENGLAND.

Contraband,— Enemy destination— Onus o f p roo f— 
Order in  Council o f the 29th Oct. 1914.

When goods declared conditional contraband are 
seized p ro o f o f an in ten tion  to subm it the goods 
to pub lic  auction in  the neutra l country to which 
they are shipped does not necessarily discharge 
the onus upon the cla im ants o f  establishing that 
they were not destined fo r  an enemy Government 
or an enemy base o f supply.

Judgment o f the P rize  Court affirmed.
A p p e a l  by neutral claimants against a judgment 
of the President (Sir Henry Duke) condemning 
consignments of oranges by the steamship Norne  
and other ships on the ground that the claimants 
had failed to establish that the goods, which were 
conditional contraband, were not destined for an 
enemy base of supply.

Sir E rie  Richards, K.C. and D arby  for the 
appellants.

Sir Ernest Pollock (S.-G.) and Sir H a ro ld  Sm ith  
(Sir Gordon Hewart (A.-G.) with them) for the 
respondent, the Procurator-General.

The considered opinion of their Lordships was 
delivered by

Lord P a r m o o r .— The appellants are an import 
and export company claiming on behalf of Enrique 
Rubio, who was the shipper and consignor of certain 
boxes of Valentia oranges seized on the Norwegian 
steamships Norne, Grove, and Hardanger, during 
Dec. 1915, while on voyages from Valentia, U1 
Spain, to Rotterdam, in Holland. The amount 
involved is not considerable, but it was stated that 
the case had been selected as a test case which 
would govern a number of other cases.

The first point raised on behalf of the appellant8 
is that the ship’s papers in each case disclose a 
consignee who has the real control of the goods, 
and that, therefore, the seizure comes within the 
protective provisions of the Order in Council of 
the 29th Oct, 1914. If  this contention can be 
maintained the appellants would succeed. The 
consignee named in the bill of lading covering the 
oranges shipped on the N om e  was J. de GraaL 
and the consignee named in the other two bills 
of lading, covering the oranges shipped on the 
Grove and Hardanger, was Van Hocckel. Both 
consignees were members of a syndicate composed 
of dealers at Rotterdam with the intention of 
importing fruit direct from Spain. The operation8 
of this syndicate were controlled by an agreement 
of Sept. 1915, but in the view of their Lordship8 
it is not necessary to express any opinion on the 
relationship created by tlie agreement between 
the syndicate and the constituent members whose

(aJ R e p o r t e d  l>y W . E . R e i d , E sq.. B a r r i s t e r - a t - L a * *
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names were inserted as consignees in the bills of 
lading. In  any event the syndicate is not the 
consignee named in the bills of lading, and there
fore cannot be regarded as the consignee within 
the Order in Council of the 29th Oct. 1914. 
Ihe true position of the parties appears to be 
accurately stated in the affidavit of Rubio sworn 
°n the 13th July 1918. He states that Schrevel 
and Co. were to arrange freight, space and 
insurance, and that the fruit shipped by him was 
to be sold on his behalf at Rotterdam by Schrevel 
and Co. on a commission of 5 per cent., 
that the bills of lading were signed by Enberg and 
Co., duly representing the captain of each 
ship, and that, by indication of Manuel Mas, who 
at that date was acting as agent for the syndicate 
in Valentia, they were endorsed to order of de Graaf 
and Van Hoeckel, genuine Dutch fruit firms 
associated with Schrevel and Co. for selling 
fruit on his account, and that all fruit shipped in 
the three steamers was the property of the Spanish 
fruit exporters, no cases being sold to anybody, 
hut being consigned on their account to be sold 
hy auction at Rotterdam. The effect of this state
ment is that the boxes of oranges in question were 
consigned to sale agents in Rotterdam, whose 
authority—apart from any special provision— 
'vas revocable at any time by the consignor and 
Ripper. Sale agents, whose authority is revocable 
hy the consignor, are not consignees who have a 
real control of the goods consigned within the 
ferms of the Order in Council of the 29th Oct. 1914: 
[The V rna , 15 Asp. Mar. Law Cas.; 123 L. T. Rep. 
4§l ; (1920) A. C. 899). The result is that the 
contention of the appellants under the first head 
cannot be maintained.

At the date of the seizure the oranges had been 
declared conditional contraband. I t  is therefore 
•or the appellants to prove that they were not des
tined for an enemy government or an enemy base 
°f supply. The question to be determined is 
|vhether 'they have satisfactorily discharged the 
i'urden which rests upon them.

It  was suggested in the affidavit filed on behalf 
°f the respondent that Enrique Rubio was not in 
reality a fruit dealer or exporter, but a shipping 
clerk in the branch house of a German firm. In  
118 affidavit in reply of the 24th Nov. 1919, Enrique 
Rubio swears that he is not and never has been 
a shipping clerk, or employed as such, but that he 
uad carried on business as a fruit merchant at 
’Pi"Unto> fn the province of Valentia, since 1908. 
me learned ( resident was satisfied that Enrique 

Rubio was a fruit grower and dealer, or a fruit 
"cower only, and that there was a mistake in the 
Suggestion that he was a mere pretended or invented 
owner of fruit who had come out of some mercantile 
office in order to figure as a consignor. There 
aPpears to be no ground to differ from this finding, 

the respondent on the hearing of the appeal 
tU(f not allege that Enrique Rubio was a pretended 
01 invented owner of fruit.

ft is not sufficient for the appellants to establish 
"ut Enrique Rubio was a Spanish fruit exporter 

I 10 had no intention of sending his goods either 
s° an enemy government or to any enemy base of 
a i?ly- Tiie v°yage is not limited to that which 
V shipper of goods sets in motion. Whether goods 

any particular instance are contraband, by 
application of the doctrine of continuous voyage, 
a cl Question of fact. Under the terms of the Order 

1 Council the appellants must discharge the

burden of proving that the destination, if the voyage 
had not been interrupted, would have been 
innocent. When an exporter ships goods under 
such conditions, that he does not retain control 
of their disposal after arrival at the port of delivery, 
and the control but for their interception and 
seizure would have passed into the hands of some 
other persons, who had the intention either to sell 
them to an enemy Government or to send them 
to an enemy base of supply, then the doctrine of 
continuous voyage becomes applicable, and the 
goods on capture are liable to condemnation as 
contraband. The case for the respondent is that 
the cases of oranges on arrival at Rotterdam would 
have passed under the control of Lutten and Sohn, 
of Hamburg, whose intention it was to send them 
to the enemy base of supply at Hamburg. The 
next question, therefore, to consider is whether 
this contention is established.

The learned President has found as a fact that 
Lutten and Sohn, of Hamburg, had a substantial 
part in the control of the business which was 
being carried on and a substantial interest in the 
transactions involved, which went beyond a mere 
commission of 1 0  cents per case upon oranges 
which might be forwarded; but the issue remains 
to be determined whether this interest was sufficient 
to give them control over the disposal of the cases 
of oranges and to determine Hamburg as the place 
of destination.

There seems to be no reason for not accepting 
the evidence, given on behalf of the appellants, 
as to the conditions under which the syndicate, 
referred to in the case as Schrevel and Co., was 
started. In  1913 a ring of fruit dealers interested 
in the fruit trade between Valentia and Rotterdam 
had a contract with the Royal Nederlands Steam 
Navigation Company, under which the ring were 
entitled to all the space for fruit on the ships of 
that company, which owned the only direct line 
by which perishable goods could be carried direct 
from Spain to Holland. The syndicate, composed 
of fruit growers, was formed in Feb. 1913 to fight 
the ring, and with the intention of breaking the 
monopoly of the ring. In  1914 the syndicate 
endeavoured to import oranges into Rotterdam 
v ia  London, but, owing to the perishable character 
of the fruit, it was not successful, and the syndicate 
ceased to operate in Jan. 1915. In  the summer 
of 1915 the syndicate was reformed with the 
intention of importing fruit direct from Spain to 
Holland, and the operations of the syndicate 
were regulated under articles of partnership signed 
at Rotterdam on the 13th Sept. 1915. As early 
as Aug. 1915 the steamship N o rm  had been char
tered for the purposes of the syndicate, and it is 
material to observe that this charter was arranged 
some time before Lutten took any part in the 
business. After the formation of the syndicate, 
Van Rönnen was sent out as agent of the syndicate 
to Spain. Subsequently this agency was termi
nated, and Manuel Mas was appointed in his place, 
who had acted for many years as agent for Lutten. 
There are a number of cablegrams which show that 
Van Rönnen objected to the transfer of the agency 
to Manuel Mas, but finally the matter was arranged. 
In  Sept. 1915 Lutten had an interview with 
Heeliterman at the town of Bentheim, in Germany. 
Manuel Mas was also present. No document con
taining any record of the meeting was found, but 
Mr. Lutten, on behalf of Lutten and Sohn, made 
proposals with regard to fruit import from Spain
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to Holland, and to the chartering for this purpose 
of a series of ships. The learned President accepts 
the statement of Mr. Hechterman that he did not 
bind himself at this interview to Mr. Lutten, and 
that whatever expectation Mr. Lutten may have 
formed, Mr. Hechterman kept himself free. At 
this time there were negotiations with the British 
Government on behalf of the syndicate that the 
vessels chartered by them and carrying fruit 
should be allowed to proceed direct to Holland 
with their cargoes. In  Oct. the British Government 
refused this request, and negotiations were resumed 
between Mr. Hechterman and Mr. Lutten. When 
Mr. Lutten was unable to import into Hamburg, 
owing to the war, he had a valuable connection in 
Valentia. The case of the appellants is that he 
sold his goodwill and agencies to the syndicate 
for a consideration, and that there was no arrange
ment which placed the oranges in the control of 
Mr. Lutten at Rotterdam so as to enable him to 
direct that they should be forwarded to Hamburg. 
The facts are stated in the second affidavit of Mr. 
Hechterman sworn on the 18th July 1919. He 
says that one of his company’s German relations, 
Messrs. Lutten and Sohn, of Hamburg, were large 
importers of oranges, &c., but that owing to the 
war their business had been entirely brought 
to a standstill, and that their interest was to prevent 
their competitors from getting hold of their relations 
such as agents, growers, &c. On the other hand 
he states that it was to the advantage of the 
company to obtain control of a well-founded 
organisation, as this would place them in a position 
to oppose the ring with greater success, that accord
ingly an agreement was arrived at between the 
company and Lutten and Sohn that so long as the 
latter would be unable to resume business, his 
company should take over their agents on its own 
account and employ them for its own business, 
that in this way his company established relations 
in Spain and that those persons who had previously 
been in the employment of Lutten and Sohn became 
the employees of his company, and have since 
1915 been working as agents of his company. Mr. 
Hechterman further states that under this agree
ment Manuel Mas became the agent of his company, 
and that telegrams and letters exhibited to his 
former affidavit sworn herein on the 4th Dec. 1918, 
relate to his employment, and that it was the 
business of Mas to find persons willing to consign 
their goods to his company. No doubt the exact 
nature of the arrangement may not be capable 
of accurate ascertainment, and, owing to the 
capture, there is no evidence how the arrangement 
would have been carried through had the oranges 
arrived at the port of Rotterdam in the ordinary 
course of business. I t  is sufficient to say that 
their Lordships can find no evidence to support 
affirmatively the contention that Lutten and Sohn 
would have had the control of the destination of 
the oranges after their arrival at Rotterdam or 
that it would have been within their competency 
to order that the oranges should be sent from 
Rotterdam to Hamburg.

The question still remains whether having regard 
to all the facts the appellants have discharged the 
onus which the Order in Council places upon them 
of establishing that, at the time when the oranges 
were intercepted and seized, their destination 
was not an enemy base of supply. The contention 
of the appellants is that the destination of the 
voyage was Rotterdam, and that if the voyage

had been carried through without interruption the 
oranges would in the ordinary course of business 
have been offered to local dealers at public auction, 
thereby becoming part of the common stock of a 
neutral country, to whatever consumers they 
might ultimately be sold. I t  was said that if this 
contention is not accepted, and it is held that the 
anticipation that a large proportion of the oranges 
may go for consumption in Germany is sufficient 
to make them contraband, the consequence is that 
goods within the category of conditional contraband 
would be liable to seizure and condemnation 
wherever there was anticipation that they might 
be largely sold to enemy customers. The answer 
is that the anticipation of a large sale to enemy 
customers is not sufficient to make goods liable as 
articles of contraband, but that there must be 
anticipation of sale either to an enemy Government 
or an enemy base of supply. For instance, in the 
present case there must be anticipation that a 
large number of oranges sold would find their way 
to Hamburg, which has already been held in many 
cases to be an enemy base of supply. Whether 
the appellants have negatived the suggestion that 
the destination of the voyage was Hamburg must 
be determined on the documents and oral evidence 
produced at the trial. Their Lordships are unable 
to hold that the mere fact that goods will be offered 
for sale by auction at the port of arrival is in itself 
conclusive of the innocency of their destination. 
I t  would appear to them to be too wide a generalisa
tion that whatever the special conditions may be, 
the goods could never be condemned as contraband 
if once it is established that they would be offered 
at public auction in a neutral market. I t  is no 
doubt necessary to draw a distinction between 
a case of contraband which depends on destination 
to an enemy government, or enemy base of supply» 
and a case under the Reprisals Order in which a 
destination to an enemy country is sufficient. It  
appears from the judgment of the learned President 
that an argument was brought forward in the 
Prize Court that if the contention that the oranges 
were contraband could not be established, neverthe
less it could be established that they were destined 
for an enemy country, and were therefore goods 
which should be stopped under the Reprisals Order, 
to be dealt with at the expiration of the war. The 
learned President expressed the opinion that if 
the case of the respondent failed in Prize, they 
could not succeed under the Reprisals Order, and 
no alternative claim under that order was brought 
before their Lordships on the appeal. It  appears, 
however, to be evident in the present case that if 
the destination of the voyage was Germany, the 
place of destination was Hamburg, and oranges 
destined for Hamburg would undoubtedly he 
liable to condemnation as contraband.

The learned President, after examining the 
documentary evidence with great care, and after 
hearing the important oral evidence of Mr. Hechter
man, found that Lutten and Sohn at Hamburg had 
a substantial interest in the business of importing 
oranges from Valentia, carried on through the 
syndicate under this interest, and that this interest 
went beyond their interest as agents in respect 
of which they were paid a commission of 1 0  cents 
per case of oranges forwarded. He further found 
t hat the interest of Lutten and Sohn was not to 
sell oranges in Holland, but to make the trade a 
part of the Hamburg trade, which they had carried 
on before the outbreak of the war. The learned
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President further found, on evidence which was 
sufficient to warrant such a finding, that a scheme 
was arrived at between Hechterman and Lutten, 
prospectively in September and definitively early 
>u November, of which Mr. Hechterman gave him 
an inadequate and uncandid account. He thought 
if clear that the object of this scheme was to give 
butten an interest and a share in the business, 
such as would result from a common desire that 
file oranges should proceed to and reach Hamburg. 
It  was for Mr. Hechterman to displace the possi
bility of any such destination being reconciled 
with the contemplated auction in Rotterdam, 
not for the court to speculate by what means (of 
which there are obviously several) an auction might 
be made to play a part in the transmission of the 
cargo to a predetermined destination in Hamburg. 
I’he President held that Mr. Hechterman, whom 
be had seen and heard, had failed to discharge 
Ihe burden of proof ill this matter.

Their Lordships having examined the documen- 
lary and oral evidence, with the assistance of 
counsel, arc not prepared to differ from the learned 
President on these questions of fact, or to differ 
from him in the conclusion that the appellants 
bave not discharged the onus placed upon them of 
Proving that the oranges were not destined for an 
euemy base of supply. Moreover, the learned 
President has found that the appellant syndicate 
withheld from the Prize Court the fact of the 
existence of a substantial foreign interest which 
it was their duty to disclose, and for the non
disclosure of which they must accept all consequent 
liability. On the whole, their Lordships are of 
opinion that the appeal must be dismissed with 
c°sts, and they will humbly advise His Majesty
accordingly.

Solicitors for the appellants, Thomas Cooper and 
Co.

Solicitor for the respondent, Treasury Solicitor.

Sttjpme Court of
COURT OF APPEAL.

Nov. 24, 25, and Dec. 20,1920.
(Before B a n k e s , A t k i n , and Y o u n g e r , L.JJ.)

Ü Ia n n , M a c N e i l , a n d  S t e e v e s  L i m i t e d  v . C a p i t a l  
a n d  C o u n t i e s  I n s u r a n c e  C o m p a n y  L i m i t e d  ; 
S a m e  v . G e n e r a l  M a r i n e  U n d e r w r i t e r s  
L i m i t e d , (a)
a p p e a l s  p r o m  t h e  k i n g ’ s  b e n c h  d i v i s i o n .

I^ u ra n c e  upon h u ll and machinery— Dangerous 
cargo — M ate ria l circumstances— Disclosure o f—- 
W aiver— M a rin e  Insurance A c t 1906 ( 6  Edw. 7, 
c- 41), s. 18.

®Rct. igj sub-sect. 1, o f the M a rin e  Insurance A c t 
1906, provides : “ Subject to the prov is ions o f th is  
section, the assured must disclose to the insurer, 
>e;fore the contract is  concluded, every m ateria l 
Clrcumstance which is  known to the assured, and  
^ e  assured is  deemed, to know every circumstance 
which, in  the. o rd ina ry  course o f business, ought to 
he known to him . I f  ihe assured fa i ls  to make

Reported by W. C. Sandfoud, Esq., Barrister-att- 
Law.

V ol. XV, N. s.

such disclosure, the insurer m ay avoid the contract.” 
Sub-sect. 2 : “ Every circumstance is  m ateria l which 
wmdd influence the judgm ent o f a prudent insurer 
in  f ix in g  the p rem ium , o r determ ining whether he 
w il l  take the risk . Sub.-sect. 3 : “ I n  the absence 
o f in q u iry  the fo llow ing  circumstances need not be 
disclosed, n a m e ly :— . . . (b) A n y  c ircum 
stance which is  known or presumed to be known  
to the insurer. The insurer is  presumed to know  
matters o f common notoriety or knowledge, and  
matters which an insurer in  the o rd ina ry  course o f 
h is business, as such, ought to k n o w ; (c) A n y  
circumstance as to which in fo rm a tion  is  waived by 
the insu re r.”

Policies o f insurance were effected upon the h u ll and  
machinery o f the vessel E. R. at and fro m  ports  
in  the U nited States to ports in  France and back 
to ports in  the U nited States. The E. R. was an  
A m erican  wooden four-m asted motor schooner, 
bu ilt in  1918, o f 784 tons gross and 695 tons net 
registered tonnage, and o f 1461 dead-weight capacity. 
H e r certificate o f registry described her as a gas 
screw a u x ilia ry  schooner. A t  the date o f the 
insurance the owners had contracted fo r  the vessel 
to carry  100,000 gallons o f petro l in  2500 iro n  
drums fro m  New Orleans to Bordeaux ;  but the 
owners d id  not disclose th is  circumstance to the 
insurers. She had also on board large quantities  
o f o il fu e l fo r  her own use. The cargo was carried  
safely to Bordeaux where i t  was discharged; but 
on the voyage back to the U nited States the ship  
was to ta lly  lost by a p e ril insured against. Petrol 
in  drums is  a frequent cargo fo r  vessels crossing 
the A tla n tic . The insurers pleaded that the 
policies were voidable by reason o f the non-d is
closure o f the contract to carry the 2500 drums of 
petrol.

Held, that the insurers could not avoid the p o lic  es 
because under the circumstances they had waived 
disclosure o f the fre ig h t contract by not m aking  
in q u iry .

Query, whether on the facts o f the case the fre igh t 
contract was a m ateria l circumstance requ iring  
disclosure.

Judgment o f Greer, J .  reversed.

A p p e a l  by the plaintiffs from the judgment of 
Greer, J , sitting without a jury.

In  Eeb. 1919, the plaintiffs, Mann, MacNeil, and 
Steeves Limited, a firm of insurance brokers, 
effected with the defendants, the Capital and 
Counties Insurance Company Limited, an insurance 
to the amount of 15001. (and subsequently a second 
insurance for 9741.) at a premium of 51. per cent, 
upon the auxiliary schooner E lm ir  Roberts. The 
insurance was subsequently embodied in a policy 
dated the 17th April 1919, which declared it to be 
an insurance lost or not lost at and from “ any 
port and/or ports, place and/or places in the 
United States Atlantic and/or Gulf to any port 
and/or ports place and/or places in France while 
there and thence return to port and/or ports in 
the United States Atlantic and/or Gulf with 
privilege to use ports en route." I t  was also agreed 
that the subject-matter of the policy should be 
“ Hull and machinery, &c, valued at $175,000. 
Subject to Institute Time clauses attached. Hulls 
(internal engines) combustion form as original.” 
The perils insured against included perils of the 
seas, fire, “ and all other perils, losses, and mis
fortunes that have come or shall come to the hurt, 
detriment, or damage of the aforesaid subject

2 G



226 MARITIME LAW CASES.

A p f . ]  M a n n , M a c N e i l  a n d  S t e e v e s , Lim . v . C a p i t a l  a n d  C o u n t i e s  I n s u r a n c e  C o . L im . ; [ A p p .

matter of the insurance of any part thereof.” 
The Institute Time clauses included the following 
clause: “ Held covered in case of any breach of 
warranty as to cargo, trade, locality, or date of 
sailing provided notice be given and any additional 
premium required be agreed immediately after 
receipt of advice.”

The plaintiffs effected a third insurance with the 
defendants, the General Marine Underwriters 
Limited, for 20001. upon similar terms.

The plaintiffs sued both defendants upon their 
respective policies, and the actions were tried 
together.

The E lm ir  Roberts was an American wooden four- 
masted motor schooner, built in 1918, of 784 tons 
gross and 695 tons net registered tonnage and of 
1461 tons dead-weight capacity. Her certificate 
of registry described her as a gas screw auxiliary 
schooner. On the 24th Jan. 1919, her owners had 
engaged her to carry from New Orleans to Bordeaux 
for the Michelin Tyre Company 2500 drums of 
gasolene, an explosive substance and very dangerous 
when exposed to the air. On or about the 22nd Feb. 
the vessel started on her voyage having loaded the 
2500 iron drums, each drum containing about 
40 gallons of gasolene. She also carried barrel 
staves, called French claret staves, to the number 
of 103,245 under deck and 47,841 on deck. She 
had also on board for fuel 540 gallons of gasolene 
in iron drums, 450 gallons of oil in barrels, 330 
gallons of crude oil in tanks, and 330 gallons of 
kerosene. She arrived at Bordeaux on the 25th May 
and there discharged her cargo.

On the 23rd July she was chartered to the United 
States Government. Under this charter-party 
she loaded a cargo of empty shells and mixed 
ammunition and sailed from Bordeaux for New 
York on the 26th July. On the 22nd Aug., while 
she was on this voyage, a kerosene lamp burst in 
the hands of an engineer. The engine-room floor 
caught fire, then the fuel oil. The fire then spread 
to the rest of the vessel which was abandoned by 
the crew and, after burning for some hours, exploded 
and was totally lost.

The defendants pleaded that at the time when the 
insurances were effected the plaintiffs wrongfully 
concealed from the defendants the material fact 
then known to the plaintiffs and unknown to the 
defendants that the owners of the E lm ir  Roberts 
ha,d entered into the freight engagement with the 
Michelin Tyre Company for the carriage of the 
2500 drums of gasolene to Bordeaux.

Greer, J. held that the faot that this freight 
engagement had been made was a material circum
stance within the meaning of sect. 18, sub-sect. 1 
and 2, of the Marine Insurance Act 1906, and that 
it was not one of those material circumstances 
which under sub-sect. 3 need not be disclosed. 
He therefore gave judgment for the defendants in 
each case.

The plaintiffs appealed.
M a cK in n o n , K.C. and Sim ey for the appellants, 

referred to :
Halsbury’s Laws of England, Title Insurance, 

vol. 17, s. 801, p. 410 ;
B oyd  v. Dubois, 1811, 3 Campb. 133 ;
Carter v. Boehm, 1766, 3 Burr. 1905 ;
Beckw ith  v. Sydebotham, 1807, 1 Campb. 116 ;
F o rt v. Lee, 1811, 3 Taunt. 381 ;
Freeland  v. Clover, 1806, 7 East. 4 5 7  ;

Arnould on Marine Insurance, s. 618 (5), 9tb 
edit. (1914);

Duer on Marine Insurance, vol. 2, s. 13, sub-ss. 
40, 41, p. 444 ;

A s fa r  v. B lunde ll, 8  Asp, Mar. Law Cas. 40, 
106; 73 L. T. Rep. 648 ; (1896) 1 Q. B. 
123.

Raeburn, K.C. and Van den Berg for the Capital 
and! Counties Insurance Company, referred to :

Scottish Shire L in e  v. London and P rov inc ia l 
Insurance Company, 12 Asp. Mar. Law 
Cas. 253; 107 L. T. Rep. 46; (1912) 3
K. B. 70.

S tuart Bevan, K.C. and James D ick inson  for the
General Marine Underwriters. _

C ur. adv. m ill.

Dec. 20, 1920, the following judgments were read :
B ankes , L.J.—The claims in these actions, 

which were tried together, were upon two policies 
of marine insurance both dated the 17th April 1919, 
upon the hull and machinery of the auxiliary 
schooner E lm ir  Roberts for a voyage from places 
in the United States and elsewhere to places in 
France and back again. The vessel completed 
her voyage from the United States to Bordeaux 
safely, but was totally destoyed by fire on the 
return voyage to the United States. The claims 
were for a total loss. The defences included a 
plea of concealment of a material fact—namely, 
that the owners of the E lm ir  Roberts had, before 
the insurance was effected, entered into a freight 
engagement for the carriage in the said vessel of 
2500 drums of gasolene from the United States 
to Bordeaux. Greer, J., who tried the actions, 
held that the plea of concealment of a material 
fact was made out, and he gave judgment for the 
defendants. All parties called evidence at the 
trial. The question for this court is whether the 
learned judge came to a correct conclusion upon 
the evidence. With regard to the vessel herself 
there was no dispute. She was one of a class built 
in America during the war. She was a wooden 
vessel of about 690 tons net register tonnage with 
auxiliary motor engines. The engines of such a 
vessel are run with fuel oil, and a considerable 
quantity of petrol is carried in tanks in the engine 
room, for the purpose of heating the hot bulb of 
the engines, and for working the small petrol 
engines which drive the winches. The quantity 
of petrol so carried by this vessel would probably 
be from 300 to 400 gallons.

I t  is conceded by all parties that this class of 
vessel is regarded as an extremely hazardous risk, 
owing to the use of petrol under the above circum
stances. Quite a number of witnesses said that 
they would not take a line on such a vessel, what
ever her cargo might be. The gasolene, or petrol 
as it  is called in England, which formed part 
of the cargo of this vessel was contained in 
2500 iron drums. Each drum contained about 
40 gallons, so the total quantity carried was about 
100,000 gallons. The owners of the vessel had 
entered into a contract to carry these drums before 
the proposal for the insurance was made. Petrol 
contained in iron drums was proved to be quite 
ordinary and common form of merchandise to be 
included as part of a general cargo to be carried 
across the Atlantic.

The plaintiffs’ case was that in the case of an 
insurance upon hull it was no part of the duty of 
the assured to make any disclosure to the under
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writer with reference to the cargo, hut that it was 
fhe underwriter’s business, if he wished to know 
anything as to the nature of the cargo, to make 
the necessary inquiries. The defendants’ case, 
°n the other hand, was that even in the case of an 
insurance upon hull it was the duty of the assured 

make full disclosure of every material circum
stance connected with the cargo to be carried. 
In  cross-examination the witnesses for both parties 
¡'ad to modify the general proposition contained 
■n these contentions. For instance, the plaintiffs’ 
that witness admitted that he could not contend 
-hat there would not be a duty to disclose the fact 
fhat dynamite formed part of a cargo, or that an 
entire cargo consisted of petrol; and several of 
Ihe defendants’ witnesses admitted that if quite 
small quantities of such articles as matches or cotton 
formed part of a cargo there would be no duty to 
'bselose that fact, though there would be a duty to 
disclose the fact if considerable quantities of either 
were to form part of a cargo.

It  appears to me to follow from this evidence 
that so far as the present case is concerned it must 
oe accepted that the question whether disclosure 
"lust be made or not is one of degree, depending 
npon the circumstances of each particular case, 
fiertainly upon the evidence given in this case it 
Would appear that no rule can be laid down that 
under no circumstances where the insurance is 
°ne upon hull is there any duty upon the assured 
1° make any disclosure as to the nature of the 
cargo. It  does, however, appear from the evidence 
¡hat the general rule prevailing in reference to 
insurances upon hull is that no disclosure in reference

the nature of the cargo to be carried is either 
made by the assured, or expected by the under
writer. This appears to be quite m accordance 
with what Lord Ellenborough conceived should 
ye the rule: (see Boyd  v. Dubois, 3 Camp. 133 ; 
<‘U,bl)och v. Potts, 18015, 7 East. 449) ; and it seems 
1° me from the nature of things that no other 
Practice could be expected to prevail. The duty, 
¡f duty there be, to make any disclosure can only 
°e a duty to disclose some matter in relation to 
?argo already fixed or undertaken to be carried. 
In order, therefore, to qualify himself to make a 
valid contract of insurance the broker must keep 
himself posted as to what freight engagements 
nave been entered into up to the moment of making 
¡he contract of insurance, and he must have sufficient 
mformation as to the exact nature and quantities 
?f each parcel covered by those engagements to 

0  enable him to decide what disclosure he should 
¡nake. The inconvenience, not to say practical 
"■"possibility, of carrying on this class of business 
under such conditions, particularly where a broker 
18 acting for a client abroad, convinces me that some 
8u°h general rule as that spoken to by the plaintiffs’ 
witnesses must be in existence. This conclusion 
18 strongly supported by the fact that no reported 
case can be found in which the suggested duty to 
®*ake the disclosure contended for by the defendants 
has been held to exist.

In deciding this case the learned judge had to 
ypply sect. 18 of the Marine Insurance Act 1906 
,°  the facts before him. He decided that the 
,act that a freight engagement had been entered 
mto for t)le carriage of this very considerable 
quantity of gasolene upon this particular vessel 
,efore the proposal for insurance was made was a 

¡ ‘rcumstance which was material as being likely 
, 0  influence the judgment of a prudent undo-

writer in fixing the premium, or determining 
whether he would take the risk. I  cannot say 
that he was wrong in so deciding. I t  becomes 
necessary, therefore, to consider the second branch 
of the learned judge's finding in reference to the 
question whet her the assured was excused from 
making any disclosure of this material circumstance 
under sub-sect. 3 of sect. 18, either because the insurer 
must be presumed to have known it, or because 
under the circumstances he must be taken to have 
waived it. The learned judge has not dealt with 
the question of waiver, presumably because the point 
was not made in argument before him, and he has 
held that though the insurer must be presumed 
to have known that some portion of the cargo of 
this vessel would very possibly consist of drums of 
gasolene, he did not know, and must not be pre
sumed to have known, that 2500 drums had actually 
been fixed at the time that he entered into the 
contract of insurance. This fine distinction leads 
one to doubt the soundness of the view that the 
circumstance of these drums being actually fixed 
was a material circumstance ; but as I  have already 
said I  do not think it is possible upon the evidence 
to interfere with that part of the judge’s judgment.

I  do, however, consider that the appellants are 
entitled to succeed upon either of two grounds 
with which the learned judge does not deal. In  
the first place, I  think that the evidence as to the 
practice in relation to the non-disclosure of the 
character of cargo when effecting a policy on hull 
does not only justify, but requires, the court to 
hold that an underwriter waives any information 
in relation to what may be fairly described as a 
parcel of ordinary cargo of lawful merchandise, 
which this parcel was. In  the second place, I  
think that the plea of waiver can be supported on 
the ground indicated by Lord Esher, M.R. in 
A sfa r v. B lunde ll (8  Asp. Mar. Law Cas. 40, 106 ; 
73 L. T. Rep. 648; (1896) 1 Q. B. 129), where 
in dealing with the question of concealment 
he says: “ But it is net necessary to disclose 
minutely every material fact; assuming that there 
is a material fact which he ”—the assured—“ is 
bound to disclose, the rule is satisfied if he discloses 
sufficient to call the attention of the underwriters 
in such a manner that they can see that if they 
require further information they ought to ask for 
it.” In  my opinion the disclosure in the present 
case that this vessel was a wooden vessel with 
auxiliary motor engines was a disclosure of the 
fact that it was proposed to carry cargo from the 
United States to France in a vessel specially and 
dangerously liable to fire damage, and that such a 
disclosure was, within Lord Esher s language, a 
sufficient disclosure to put the underwriter on 
inquiry. Having regard to the language of the 
material section of the Marine Insurance Act 1906, 
in which the law relating to concealment is now 
contained, the conclusion is rather that disclosure 
had been waived than that it had not been made ; 
but the result is the same, so far as the appellants’ 
case is concerned.

On these grounds I  think that the appeal succeeds 
and that the judgment entered for the defendants 
must be set aside and judgment entered for the 
plaintiffs for the amount claimed with interest, 
with costs here and below.

A t k i n , L.J.—The subject of insurance in this 
case was the schooner E lm ir  Roberts, a wooden ship 
built in 1918 having auxiliary internal combustion 
engines. Her net register tonnage was 695, and
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her dead-weight capacity 1461 tons. She was 
insured on hull with the defendants. The plaintiffs 
who effected the insurance in their own names 
as well as for whom it might concern, are a firm 
of Liverpool insurance brokers who were acting 
for the American owners. The ship was insured 
at and from any port or ports in the United States 
of America to any port or ports in France, whilst 
there, and thence returning to any port or ports 
in the United States of America. The vessel 
was lost by fire and explosion consequent thereon 
on her return voyage from Bordeaux to New York. 
The defendants rely on concealment by the plaintiffs 
of the fact that at the time the contract of insurance 
was made the owners had made a freight engagement 
whereby the vessel was bound to carry on her out
ward voyage from the United States of America 
to France a part cargo of gasolene in drums, which 
they allege was a dangerous cargo. In  fact the 
vessel did carry this cargo in safety to France. 
I  mention the fact to discard it, for it appears 
irrelevant to the question whether the existing 
contract to carry the cargo was a material fact 
which ought to have been disclosed.

The law upon the matter is to be found in sect. 18 
of the Marine Insurance Act 1906. The learned 
judge had found that the freight engagement was 
a material circumstance within the definition in 
sub-sect. 2 , for he thinks that it would have 
influenced the mind of a prudent insurer both in 
fixing the premium and in determining whether 
he would take the risk. I  am not sure that I  
should have come to the same conclusion, in view 
of the fact that this small wooden cargo vessel 
possessed auxiliary internal combustion engines 
and therefore had to carry in the engine-room a 
store both of crude oil and of petrol, facts which 
were known to the insurers and would seem to 
indicate more peril than the cargo in question. 
But there certainly was evidence upon which the 
judge could so find, and I  am not at all prepared 
to say that I  am satisfied that the finding was wrong.

The question remains whether the assured was 
excused from disclosure by the provisions of sub
sect. 3 . I  have come to the conclusion that this 
was a circumstance as to which information was 
waived by the insurer, and, therefore, under 
sub-sect. 3 (c) it did not need to be disclosed. It  
is a remarkable fact that in the long history of the 
English law of marine insurance in which the 
doctrine of concealment has played a prominent 
part, there is no record of any decided case in which 
an underwriter on hull has ever successfully relied 
on a concealment with reference to the kind of 
cargo contracted to be carried. In  spite of some 
suggestion to the contrary, the evidence in this case, 
especially that of Mr. Ashley, the only independent 
underwriter called for the defendants, satisfies 
me that in ordinary practice the assured does not 
give, nor does the insurer demand, information 
on this topic. This would correspond, I  am con
vinced, with the general experience of those 
engaged in marine insurance work. One of the 
reasons no doubt is that insurance on hull is fre
quently, perhaps usually, effected before particular 
freight engagements are made, or, at any rate, 
are completed ; and in insurances for time, often 
before any forecast could be made of the nature 
of such engagements. The insurer knows that cargo 
will be carried and he is prepared to take the chance 
of what the cargo will be. Another reason probably 
is that from the nature of the business any complete

disclosure is from a business point of view impossible. 
Marine insurances are effected in ordinary course 
by agents, insurance brokers, whose knowledge and 
duty to disclose is in substance deemed to be 
co-extensive with that of their principals. Ship
owners and others interested in hull would have 
to prepare and hand over to their brokers fun 
particulars of freight engagements, including in 
the case of a general ship possibly hundreds of 
items lest one of them should in nature and extent 
be capable of being deemed a material circumstance ; 
these particulars or the doubtful items would have 
to be shown by a prudent broker when offering 
the note to each underwriter. Whether the 
doctrine of waiver be based on a collateral contract 
expressed or implied, or upon a representation 
express or implied acted upon by the person to 
whom it is addressed, it appears to me that the 
nature of the business relations between the 
respective parties leads necessarily to the inference 
that the insurer waives disclosure of the nature of 
the cargo contracted to be carried. He is presumed 
to know matters of common knowledge and matters 
which an insurer in the ordinary course of his 
business as such ought to, know. Amongst such 
matters would be, in the present case, that the 
vessel insured was a cargo vessel, that she would 
be carrying cargo from the United States of 
America to France, and that the cargo might 
consist of petrol in drums. If  he objects to insuring 
such a cargo he can protect himself by making an 
inquiry, or by insisting on a warranty against such 
cargo. If  he does not, it appears to me that the 
nature of the transaction demands the inference 
that he must be deemed to represent to the assured 
that the nature of the cargo need not be stated. 
Greer, J. says with force that while the insurer 
may be prepared to risk the chance of a hazardous 
cargo, he must not be taken to be prepared to incui 
the certainty of a hazardous cargo. I  feel the 
weight of this, but I  think the answer is that 
included in the risk he takes is the risk that there 
is an already concluded engagement for hazardous 
cargo, just as there is the countervailing possibility 
that he runs no risk of a hazardous cargo at all» 
by reason of an absolutely safe cargo having been 
agreed. In  truth this view seems to be disposed 
of by authority. If  an insurer insures a private 
warship from port to port he need not have disclosed 
to him the special adventure, “ because he knows 
some expedition must be in view ; and from the 
nature of the contract, without being told, h® 
waives the information ” : per Lord Mansfield, m 
Carter v. Boehm, (3 Burr. 1911). If  he insures a 
ship “  at and from ” a foreign port he need not 
have disclosed to him the fact that the ship has 
needed in that port substantial repair, for he 
knows that such a circumstance is probable. 
Beckw ith v. Sydebotham (1 Campb. 116). So on 
a similar insurance “ lost or not lost ” the assure 
need not disclose that the ship at the date of the 
insurance has left the port on the insured voyage 
for some considerable period: F ort v. Lee (3 Taunt- 
381), a decision of the court of Common Pleas 
when Sir James Mansfield was Chief Justice and 
Sir Souldan Lawrence one of the judges. The 
period in that case was twenty-four days. l n 
all the above cases disclosure was held unnecessary» 
though in all of them the circumstance appeal s 
to have been material, and to be a fact known 0 
the assured at the time of making the contrac • 
I  do not think that the reasons I  have given f01
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this decision necessarily apply to the case of a 
cargo which is unusual and of exceptionally 
hazardous character, such as the case put in 
argument of a cargo of dynamite. I  should like 
to consider the circumstances of such a case when 
¡t arises. In  the present case, though I  always 
hesitate before differing from the learned judge, 
t have formed the opinion that he should have 
given judgment for the plaintiffs, and I  think that 
the appeal should be allowed.
. Y o u n g e r , L.J.—We are here concerned with 
insurances upon the hull of an oil-driven auxiliary 
wooden schooner, the E lm ir  Roberts, on a round 
voyage from any port or ports in the United 
states to any port or ports in France, there, and 
back. At the date of insurance a freight engage
ment had been made, by virtue of which the 
vessel was to carry as part of her cargo on her 
outward voyage some 2500 drums of gasolene 
^id. by the defendant underwriters in these pro
ceedings to be dangerous merchandise. No men
tion of this engagement was made to the under
writers by the plaintiffs, the brokers effecting 
.he insurance; they were in truth themselves 
ignorant of the transaction at the time, although 
that fact is not in the circumstances relevant or 
material. The respondents seek by reason of the 
non-disclosure to escape liability from the claims 
made against them in these actions in respect of 
the subsequent loss of the schooner on her return 
voyage. Greer, J. has held that they are entitled 
0  relief, and the plaintiffs appeal to this court.
, The learned judge found that there was in the 

circumstances stated a concealment by the brokers 
a fact that was material, and that the non- 

msclosure was not excused by any circumstance 
miown or presumed to be known to the undc- 
Writers. His judgment goes no further. He did 
n°t in it consider or discuss the question fully 
canvassed before us—namely, whether the cir
cumstance relied on was not one as to which 
mformation was waived by the defendants. That 
i°Pic was not, I  gather, definitely raised before 
lm in argument.

. With reference to the matters with which the 
yarned judge did deal in his judgment, while I  
xpress the opinion with much diffidence, I  do 

Mavely doubt whether the reasoning by which 
o f  lf;;lched his conclusion that the non-disclosure 
, tbjs freight engagement was so material as he 
, em it to be really had regard to the true criterion 
Y reference to which in relation to this marine 

the issue of materiality falls, as I  think, to 
. e determined. The learned judge, as I  read his 
0  ^gruent on this issue, is not influenced directly 
of ,?^berwise by the character and construction 
to u vessel on which the drums of gasolene were 
^ be carried, and on whose hull the insurances 
ĵ 6re effected, the most material circumstance, as 
[a,8eems to me, in the case. He has, so to speak, 

belled this gasolene as dangerous cargo in the 
a mract, as merchandise which when included in 
to ^ era l cargo from America by any vessel open 
).j , °arry such cargo, substantially increases the 
att an insurance upon her hull, as goods so 
(a ®n<Ied with hazard beyond the common that 
qe lr. certain inclusion as part of cargo to be carried 
Uot?Ves insurer of this useful chance that 
wp] I*1? so dangerous to the safety of the ship 
that + ° n board during the voyage insured. Not 
Witt * . blamed judge was not well entitled to deal 

1 this question as he did; much of the evidence

given before him seemed plainly to convey that 
everything that could be said against these gasolene 
drums on a steel or iron ship would a fo r t io r i  
apply to them when on a wooden ship, and perhaps 
most of all on an auxiliary wooden vessel like the 
E lm ir  Roberts. But a careful consideration of all 
the evidence in the case, the testimony from all 
sides, impresses me with the conviction that the 
only aspect of the matter with reference to which 
the statements just referred to are well-founded 
has little, if any, relevance to the question of 
materiality in relation to this particular risk 
when looked at from what I  conceive, upon the 
whole evidence, to be the only proper standpoint. 
For while i t  is undoubtedly true that the presence 
of such a cargo, whether on a well-found iron 
or steel ship or on a wooden sailing, steam, or 
auxiliary oil vessel, may seal the fate of the vessel 
should the gasolene caught by the fire explode, 
and doubtless will with greater certainty in the 
case of a wooden vessel than in the case of one 
otherwise constructed, the relevant distinction for 
present purposes between the well-found iron or 
steel ship, and such a vessel as the E lm ir  Roberts 
is that the first class of ship need not, in the event 
of fire, be at risk of destruction at all, apart from 
the presence of the gasolene amongst her general 
cargo, while in the case of a vessel like the E lm ir  
Roberts it approaches certainty that in the event 
of a fire breaking out sufficiently serious to reach, 
if unimpeded, the drums in the hold, her fate would 
be irrevocably sealed, long before the flames got 
so far, by the intermediate burning of her own 
stores of oil fuel and of any other general cargo— 
in the present case, for instance, the 6 G0  tons of 
claret staves stowed in the near hold and on deck— 
more immediately inflammable than gasolene itself 
and equally effective to bring about the total 
destruction of this vessel. In  other words, the 
evidence I  think clearly shows that if the vessel 
was to be lost at all by fire it would be only in the 
remotest contingency that these gasolene drums, 
stowed away in her hold as they were, would play 
any effective or other part in bringing about her 
destruction. That this is so appears, as it seems 
to me, from a consideration of the evidence both 
with reference to this type of vessel and with regard 
to the nature of these gasolene drums.

Bankes, L.J. has just described the E lm ir  Roberts 
type of vessel, an American product of the war. 
I  will not repeat his description. The evidence 
with reference to these vessels demonstrates, as I  
think, their faulty construction, their grave liability 
to destruction from fire breaking out in the engine- 
room, the danger spot, saturated in its woodwork 
with oil, and the extreme difficulty of preventing 
the spread of such a fire if it once established itself. 
The story of the E lm ir  Roberts's final destruction 
recorded in the correspondence supplies a striking 
corroboration of these conclusions, which were so 
strongly held by many underwriters that they 
would take no line on such vessels at all, their 
record of loss, apart from all questions of cargo, 
being during the war abnormally high ; and the 
great bulk of the evidence went also to show that 
it was the oil carried by these vessels for their 
own purposes that constituted their principal 
danger. The E lm ir  Roberts herself on her outward 
voyage carried 540 gallons of gasolene, 450 gallons 
of oil in barrels, 330 gallons of crude oil in tanks, 
and 330 gallons of kerosene for use in her engines 
and pumps, seriously imperilling her safety by
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reason of regular recourse being had to it for use. 
Gasolene as cargo in iron drums, on the other hand, 
was, it appears from the evidence, carried across 
the Atlantic during the war in great quantities 
as ordinary merchandise in these as well as in other 
vessels. No disaster traceable to it is on record, 
very possibly due to the fact deposed to by Mr. 
Harry Gray that the drums containing the gasolene 
are substantial things, welded and not riveted, 
and strengthened against crushing by stiff rims, 
with the hole for filling fitted with a screw tap, 
and jointed and tightened up so that no gasolene 
can leak out. The drums, moreover, were, Mr. 
Gray says, usually tested and stamped. It  further 
appears clearly from the evidence that gasolene is 
in the normal course of events quite innocuous 
while contained in the drums. Mr. Gray’s opinion 
was that with these drums containing it stowed 
in the hold there was about them no particular 
danger, while Mr. Shore, a director of the plaintiff 
company, said, and so far as I  can see, said 
with good reason justified by experience, that 
so enclosed the gasolene was a perfectly safe article 
for carriage

Now in all these circumstances it  is important 
to note the exact findings of the learned judge. 
I t  seemed to him quite clear that the existence of 
the engagement to carry the 2500 drums of gasolene 
was a material fact, and that the insurers could not 
be presumed to know it. What he held they must 
be presumed to know was that the vessel would 
be open to carry that quantity if she had not been 
already fixed, but not that she was already fixed 
to carry it, and he proceeds as follows : “ I t  seems 
to me that the fact that she was then definitely 
fixed to carry these dangerous goods makes all the 
difference, because any insurer who was told that 
would know at the timé definitely that he was not 
going to get a cargo which may be partly composed 
of other goods, and that he was being asked to 
make an insurance on a cargo which had been 
definitely fixed to the extent of 2500 drums of this 
dangerous material.” In  this passage the learned 
judge adopts the suggestion made to us by Mr. 
Van den Berg in his very able argument. I  think 
it fails on the facts. This cargo may in the abstract 
be properly described as dangerous. So far I  am 
content to accept the learned judge’s finding. In  
relation to this adventure, however, the result of 
the evidence is, I  think, clearly to show that as 
a part of any normal average general cargo from 
America, it cannot be so described. In  my view, 
in this connection, it  was probably less and certainly 
not more dangerous than were the claret staves 
to whichf it was admitted, no objection could have 
been taken if even they, like the gasolene, had been 
at the date of insurance the subject of an agreement 
for carnage on this outward voyage.

Speaking for myself, therefore, I  should for these 
reasons be prepared to allow the appeal on the 
ground that, as the defendants must be presumed 
to know that the vessel would be open to carry 
the gasolene in question, the additional fact that 
a contract to carry these drums had been entered 
into made no material difference to the risk they 
are presumed to have undertaken. But if I  be 
wrong so far, thé considerations already stated 
add further force to the circumstances immediately 
relevant on the question of waiver, with which 
Atkin, L.J. has just dealt so fully. I  have had the 
advantage of reading his judgment, and if I  may 
say so, I  concur entirely with it on this point, both

in its reasoning and in its conclusions. I  would 
only, for myself, venture to add one further word 
upon it. I  do not conceive that the conclusions 
reached both by my Lord and Atkin, L.J. on this 
question of waiver have the effect of weakening 
the governing statutory principle that a contract 
of marine insurance is a contract based upon the 
utmost good faith. I  do not doubt that the courts 
must be at all times instant to see that this essential 
principle is never impinged upon. The views now 
expressed are, however, called for not only by the 
practice but by the necessities of marine insurance 
business as now conducted ; they do little more 
than extend to voyage policies principles which 
must ex*necessitate re i obtain in connection with 
time policies, and they are so far justified not only 
by the absence from the books of any decision to 
the contrary of them, but by the existence in 
America, if we may judge from the passage from 
Duer cited by Mr. Mackinnon (Vol. II . ,  sect. 
13, s. 41, p. 446), of an absolute rule there to the 
same effect. Nor, as it seems to me, is the principle 
adopted in these judgments, while necessary for 
the due conduct of business, injurious to any 
interest that requires protection even under these 
contracts uberrimce fide i. Every nervous or 
sceptical underwriter can always protect himself 
by a clause of warranty or by inquiry ; and if there 
be on the part of the insuring broker, even in such 
a matter as we are here dealing with, any fraudulent 
concealment, the underwriter will, of course, he 
relieved unless the fraudulent broker discharges 
the very heavy burden of establishing affirmatively 
that the fraud which he perpetrated for the purpose 
of influencing the underwriter’s judgment was in 
fact in no way effective to lead him to accept the 
risk on the terms agreed.

In  my judgment these appeals should be a l lo w e d .

A ppeals allowed.
Solicitors for the appellants, W illia m  A . Crump  

and Son.
Solicitors for Capital and Counties Insurance 

Company Limited, Ballardyne, C liffo rd , and Co.
Solicitors for the General Marine Underwriters 

Limited. Thomas Cooper and Son.

Feb. 4 and 8 , 1921.
(Before B a n k e s , W a r r i n g t o n ,  and A t k i n , L.JJ-)
O w n e r s  o e  S t e a m s h i p  M a g n h i l d  v . M c I n t y r e  

B r o t h e r s  a n d  Co. (a)

a p p e a l  f r o m  t h e  k i n g ’ s  b e n c h  d i v i s i o n .

Charter-party— Cesser o f h ire—“ Or other accident' 
preventing the w ork ing o f the steamer ”—E ju s d e m  
generis ride—“ S h a l lo w  harbours, rivers, or ports , 
where there are bars ” — L ia b il i ty  o f c h a r te re rs  
fo r  hire.

A  steamer was chartered to load at Sunderland and 
to discharge at a  French port. The French Govern
ment ordered the steamer to discharge at M arans. 
which was a safe p o rt w ith in  the meaning o f t^e 
charter-party. She arrived  at M arans R o a d s  
at 6  p .m . on the 16th Oct. 1916, and got aground 
on soft clay while  go ng u p  the r  ver. She remained 
aground t i l l  1 p .m . on the 2Ath Oct. and nias 
damaged in  consequence o f the grounding. Repa>rS

(« ) R e p o r te d  b y  W  C. S a n d f o r d , E s<t ., B a r r is t e r-«'1 
Law
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began about the 8th Nov. and look a considerable 
time. There was no bar in  the harbour, r ive r or 
Port- B y  clause 12 the charter-party provided : 

That in  the event o f loss o f tim e fro m  deficiency 
o f men or owners' stores, breakdown o f machinery, 
or damage to h u ll or other accident preventing  
the w orking o f the steamer and lasting more than  
twenty-four consecutive hours, the h ire  shall cease 
fro m  the commencement o f such loss o f tim e u n til 
she be aga in  in  an  efficient slate to resume her 
service ;  but should the steamer be driven in to  port, 
or to anchorage by stress o f weather, o r fro m  any  
accident to the cargo, or in  the event o f the steamer 
trad ing  to shallow harbours, rivers, o r ports where 
there are bars causing detention to the steamer 
through grounding or otherwise, tim e so lost and  
expenses incurred  (other than repairs) shall be fo r  
charterers' account.." The um pire  fo u nd  that 
hire ceased (a) as fro m  6  p.m . on the 16th Oct. 1916 
tiU  1 p .m . on the 24th Oct. ;  (b) during  the time  
occupied fo r  repa iring  the damage done to the 
steamer. McCardie, J . affirmed the award.

Held, that the ejusdem generis ru le  was not applicable  
to the words “ or other accident ” in  the f irs t p a rt 
° f  clause 1 2 , and that those words included any  
accident to the vessel preventing her fro m  working  
f or more than twenty-four consecutive hours. 
Judgment o f M cC ardie, J .  affirmed on th is  po in t. 

° u t  held that the words “ where there are bars ” 
%n the la tte r pa rt o f clause 1 2  applied  only to ports, 
and not to shallow harbours or rivers, and that as 
the grounding which caused the de'ention occurred 
when the vessel was trad ing  to a rive r, the tim e lost 
was fo r  charterers' account.

'h >'lgment o f M cC ardie, J . (r5 Asp. M a r. La w  
Cas. 107 ; 124 L . T . Rep. 160; (1920) 3 K . B . 
321) reversed.

by the owners from the judgment of 
'■mCardie, J., upon an award stated in the form 
°* a special case.

I ’he charter-party was dated the 7th Aug. 1916, 
contained, in te r a lia , the following clauses:

Clause 1. The said owners agree to let, and the said 
arterers agree to hire the said steamer for the term 

th 81X- oalen3ar months fifteen days more or less from 
e time . . . the said steamer is delivered and

" ae®d at the disposal of the charterers ready to load 
bet ‘ to l)e employed in lawful trades . . .
f -een good and safe ports or places within the 

hmits—United Kingdom, Continent, Calais- 
Raf%  limits—where she can always safely lie afloat or 

e aground as charterers or their agents shall direct, 
j  Clause 12. In the event of loss of time from 
in men or owners’ stores, breakdown of
vj'̂ mnery, or damage to hull or other accident pre- 
tli the working of the steamer and lasting more 
0 atl twenty-four consecutive hours, the hire shall 

from the commencement of such loss of time 
ser * B̂ 6  k0  aSam m an efficient state to resume her 
or VCe ’ knt should the steamer be driven into port, 
aeo'rt aac*10rage by stress of weather, or from any 
trarp nt the cargo, or in the event of the steamer 
tho ng shallow harbours, rivers, or ports where 
gr re are bars causing detention to the steamer through 
Uj ending or otherwise, time so lost and expenses 
^ d  (other than repairs) shall be for charterers’

Clause 10. The steamer shall not be ordered to any 
(jj0 where fever or pestilence is prevalent or any ports 

Shaded or where hostilities are being carried on or 
shio lce‘b°urid port or any ports where lights or light- 
0,, , are °r are about to be withdrawn by reason of ice 
c0 Var> or where there is risk that in the ordinary 

of things the steamer will not be able on account

of ice to enter the port or to get out after having com
pleted loading or discharging, nor shall steamer be 
obliged to force ice. Should the steamer be detained 
by any of the above causes such detention shall be for 
charterers’ account. Nevertheless, if on account of 
ice captain should consider it dangerous to remain at 
port of loading for fear of steamer being frozen in 
and/or damaged, he shall have liberty (but not be 
obliged) to sail to a convenient open place and await 
charterers’ fresh instructions.

The facts as found by the umpire were shortly 
as follows: The steamer loaded at Sunderland and 
was fixed by the charterers to discharge at La 
Rochelle, La Pallice, Rochefort, or Toumay 
Charante in France. By the instructions of the 
French Gpvemment the steamer was ordered to 
proceed to the He d’Aix for orders. She was then 
ordered by the French Government to discharge 
at Marans, which was situated up a river. She 
arrived at Marans Roads at 6  p.m. on the 16th Oct. 
1916, and she got aground on soft clay whilst 
proceeding up the river at a little bend between 
two buoys. She remained so aground till 1 p.m. 
on the 24th Oct. 1916. She then got off. She 
was damaged by the occurrence. Repairs com
menced on or about the 8 th Nov. and they occupied 
a substantial time. Marans was a safe port within 
the meaning of the charter-party. There was no 
bar in the harbour, river, or port which caused 
detention through grounding or otherwise. The 
arbitrator awarded that hire ceased, (a) as from 
6  p.m. on the 16th Oct. 1916, till 1 p.m. on the 
24th Oct. 1916, while the steamer was aground 
as aforesaid, and (6 ) during the time occupied while 
the damage to the steamer, consequent upon such 
grounding, was being repaired; and he awarded 
that the owners should pay to the charterers as 
return of hire a certain sum.

The question for the opinion of the court was 
whether the umpire was right in his award. If  the 
court should be of opinion that ho was wrong, 
then he awarded that the charterers should pay 
to the owners a certain sum.

McCardie, J. held (affirming the award) that 
the ejusdem generis rule was not applicable to the 
words “ or other accident ” in the first part of 
clause 1 2 ; and that those words included any 
accident to the steamer which prevented her from 
working for more than twenty-four consecutive 
hours.

The owners appealed.
Leek, K.C. and IF. A . Jo w itt for the appellants.
S tuart Bevan, K.C. and Claughton Scott for the 

respondents, the charterers. „
Cur. adv. w i t .

B a n k e s , L.J.—This is an appeal from the judg
ment of McCardie, J., who affirmed the view of the 
umpire in an arbitration as to the proper construc
tion of a clause in a time charter. The charter 
was dated the 7th Aug. 1916, whereby the charterers 
hired the vessel for a period of six calendar months 
at the rate of 3400/. per month. [The Lord Justice 
stated the facts as found by the umpire.] The 
question in dispute between the parties is whether, 
during the time when the vessel was aground and 
in dock undergoing repairs occasioned by the 
grounding, hire ceased under the terms of the 
charter-party, or whether the charterers still 
remained liable to pay hire.

The question depends upon the proper construc
tion of clause 1 2  of the charter-party, which is in 
the nature of an exception clause, and deals with
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cesser of hire. The first part deals with the circum
stances under which, if there is loss of time, the 
hire shall cease; and the second part, which to 
some extent is an exception upon the exception, 
enumerates circumstances in which time lost 
shall be for charterers’ account. The first part 
of the clause is in these terms : “ In the event of 
loss of time from deficiency of men or owners’ 
stores, breakdown of machinery, or damage to 
hull or other accident preventing the working of 
the steamer and lasting more than twenty-four 
consecutive hours, the hire shall cease from the 
commencement of such loss of time until she be 
again in an efficient state to resume her service.” 
Three matters are there specifically mentioned 
which may occasion loss of tim e: Deficiency of 
men or owners’ stores, breakdown of machinery, 
damage to hull ; and then there is added “ or other 
accident.” The judgment of McCardie, <T. is 
entirely devoted to a consideration of the question 
whether the ejusdem generis rule applies to that 
language, and whether the particular accident 
which befell this vessel, the grounding in the river, 
was an “ other accident ” within the meaning of 
the first part of this clause. He held that the 
ejusdem generis rule did not apply, and for that 
reason he considered that the loss of time fell upon 
the shipowners. He gave his reasons at length 
and referred to a number of cases, and at the end 
of his judgment he gives this as one of the reasons 
for so holding: “ The latter part of clause 12, 
I  also think, seems to assume a wide meaning of 
the first part.” To my mind it is clear that the 
ejusdem generis rule cannot be applied, partly 
because of the language of the first part of the clause, 
and partly also for the above-mentioned reason 
given by McCardie, J.

The learned judge does not refer to what seems 
to me to be the material part of this clause, the. 
proper construction of which has caused me per
sonally great difficulty. I t  certainly is not very 
happily worded; and does not clearly express 
what was the intention of the parties. The second 
part of the clause is an enumeration of the circum
stances under which a loss of time is to be for 
charterers’ account. I t  runs: “ But should the 
steamer be driven into port, or to anchorage by 
stress of weather, or from any accident to the 
cargo, or in the event of the steamer trading to 
shallow harbours, rivers, or ports where there arc 
bars causing detention to the steamer through 
grounding or otherwise, time so lost and expenses 
incurred (other than repairs) shall be for charterers’ 
account.” I t  is plain from that language that it 
is to some extent, but only to some extent, an 
exception upon exception, because it includes 
some matters which do not come within the first 
part of the clause. I t  is therefore not only an 
exception upon an exception, but it is an express 
enumeration of events, as to which presumably 
it was thought that some question might rise 
unless it was made plain that they were all for 
charterers’ aeoount. The circumstances are very 
diverse in character. “ Should the steamer be 
driven into port, or to anchorage by ” certain 
events, then “ time so lost and expenses incurred 
(other than repairs) shall be for charterers’ account.” 
Those events are stress of weather or any accident 
to the cargo. Then follow the words which cause 
so much difficulty. There are two possible con
structions of those words. One is to read them 
as meaning that if the vessel trades to shallow

harbours, rivers, or ports in any of which places 
there are bars causing detention to the steamer 
through grounding or otherwise, then time so lost 
and expenses incurred shall be for charterers 
account. The other is to read them as providing 
that, in the event of the steamer trading to either 
of these three classes of places, (a) shallow 
harbours, (6 ) rivers, or (c) ports where there are 
bars, and the trading there causes detention 
through grounding or otherwise, time so lost and 
expenses incurred shall be for charterers’ account. 
One must try to give a meaning to all the words 
used, so as to realise the intention of the parties 
in inserting the clause. Having regard to the 
language used, it seems to me that the meaning 
of the parties may properly be taken to be that, 
in the event of the detention of the steamer through 
grounding or other similar accident owing to the 
charterers ordering her to trade to a shallow 
harbour, or to a river, or to a port where there 
is a bar, time so lost and expenses incurred shall 
be for charterers’ account. I  think that is what 
the parties must have intended by using this 
language, and I  think their intention is sufficiently 
indicated if one gives a meaning to all the parts 
of the clause. I  infer from the form of the umpire s 
finding that he read the clause as though, in order 
to give the owners the benefit of this part of the 
clause, there must have been a grounding upon 
some bar; and I  assume that McCardie, J. took 
that view also, although he does not mention 
it in his judgment. In  my opinion, that view 
does not give any meaning to the expression 
“ shallow harbours.” There was no need to use 
the word “ shallow ” in reference to “ harbours 
if what was contemplated was merely a grounding 
upon a bar. I  think the meaning of the clause w 
that which I  have already stated.

I t  is unnecessary to decide what meaning ought 
to be attached to those very general words “ or 
otherwise ” which follow “ grounding.” It  15 
sufficient to say that my present opinion is that the 
ejusdem generis rule should be strictly applied to 
those words. We have, however, only to deal 
with a grounding, and giving my best consideration 
to this clause it appears to me that this grounding 
in the river causing detention to the steamer and 
occurring when the steamer was trading to the 
river, comes within the second part of clause 1 2 . 
and the time so lost and expenses incurred (other 
than repairs) are to be for charterers' account.

For these reasons the appeal must be allowed, 
and the answer to the question in the special 
case must be in accordance with my judgment.

W a r r in g t o n , LmJ.—I  agree. The question 
turns on-the construction of one clause in a time 
charter—-namely, “ In  the event of loss of tim® 
from deficiency of men or owners’ stores,” which 
is one thing, “ breakdown of machinery,” which 
is a second, “ or damage to hull,” which is a third. 
“ or other accident preventing the working of the 
steamer and lasting more than twenty-four con
secutive hours, the hire shall cease from th® 
commencement of such loss of time until she b® 
again in an efficient state to resume her service.
I  think the construction of that clause so f®* 
is fairly plain, and I  agree with the extremely 
elaborate judgment of McCardie, J. on that point, 
though I  think the result might have been obtained 
in a shorter and more direct Way. The word3 
on which so much discussion turned are “ or other 
accident preventing the working of the steamer-
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I  think that there is no difficulty in construing 
those words, and that* they cover any accident 
'vhich prevents the working of the steamer. So 
far I  agree with the judgment of the learned judge, 
and had there been nothing more in the clause the 
grounding of the vessel in the river to which she 
was directed to go would have been, within the 
'̂ leaning of that part of it, an “ accident preventing 
the working of the steamer.” But that exception 
from the time which is to be paid for by the 
charterers is qualified by the words which follow, 
'vhich begin in this way, “ but should the steamer.” 
ft seems to me that the mode in which that clause 
commences clearly shows that it is intended as 
a qualification of the wide provision contained 
'n the previous words. The clause reads, “ but 
should the steamer be driven into port, or to 
anchorage by stress of weather, or from any 
accident to the cargo, or in the event of the steamer 
trading to shallow harbours, rivers, or ports where 
fhere are bars causing detention to the steamer 
through grounding or otherwise, time so lost and 
expenses incurred (other than repairs) shall be for 
charterers’ account.” The events there referred 
f° as causing detention are, first, the steamer 
being driven into port or to anchorage by stress 
cf weather or from any accident to the cargo, 
with those we are not concerned. We are only 
concerned with the second class of events referred 
f°~—namely, “ or in the event of the steamer 
trading to shallow harbours, rivers, or ports where 
.here are bars” causing detention through ground- 

We are not concerned with anything but the 
retention caused by grounding.

The first thing to be determined is, what is the 
fbeaning of the words “ trading to shallow har- 
bours, rivers, or ports where there are bars.” 
fhe umpire has clearly taken the view that the 
^ords “ where there are bars ” qualify “ shallow 
harbours, rivers, or ports ”—that is, all three of 
?he places mentioned; and it was so contended 
cfore us on the part of the charterers. In  my 

opinion, that is not the grammatical construction 
this part of the clause. I  think the place of 

he word “ or ” indicates that there are three 
Categories of places all put Under the same con
ations, and those are “ shallow harbours,” “ rivers,” 
hd “ ports where there are bars.” All those 

P'aces are treated by the parties as places where 
ctention may be caused to a ship trading thereto.

shallow harbours the detention may be caused 
y the ship getting aground in the harbour; in 
lyers by the ship having to go in a shallow channel, 

, r m a narrow channel round what the umpire 
described as “ a little bend ” in the river; 

q Ports where there are bars the detention may be 
aUsed by the ship going aground on the bar, or, 

Possibly having to wait until there is sufficient 
t>ater for her to cross the bar. I  think, therefore, 

at the word “ rivers ” is not qualified by the 
rp bsequent expression “ where there are bars.” 
is being so, we have still to consider what it 
I  mat is described as “ causing detention,” and 
^agree with Bankes, L. J. that what is there referred 

as “ causing detention to the steamer through 
0y Unding ” is the fact of her trading to one or 
Ijbor of the three categories of places described, 
of P or(fere<f f°  trade to a river, and the result 
th ilCr being so ordered is that detention is caused 

rough grounding, then the charterers are to be 
e Parties who are to suffer by the detention so

V ol. X V ., N. S.

For these reasons I  think that the appeal ought 
to be allowed.

A t k i n , L.J.—I  agree, though I.have had great 
difficulty in putting a reasonable construction upon 
this clause, which seems to me so framed as to give 
rise to very serious difficulty in the way of construc
tion. As to the first part, on which McCardie, J. 
concentrated his judgment, I  do not find it necessary 
to say anything. I  think it is sufficient to assume 
that the words “ other accidents ” there are words 
of large import and need not necessarily be construed 
with reference to the preceding words upon the 
ejusdem generis doctrine, as to which I  find it quite 
unnecessary to speak with any kind of disrespect.

To my mind the real difficulty arises out of the 
second part of the clause, and it is unfortunate 
that we have not been assisted in that difficulty by 
the opinion of the learned judge. The words of 
the second part are intended to be an exception 
to the first part of the clause, but only in part, 
because it is plain to my mind that they go beyond 
the scope of a mere exception, and, for extra 
caution no doubt, provide that in certain events 
detention shall be for charterers’ account, even 
though there is no previous provision excepting 
such accidents from being for charterers’ account. 
The second part of the clause begins as follows : 
“ Should the steamer be driven into port or to 
anchorage by stress of weather, or from any 
accident to the cargo ”—then the form of language 
changes—“ or in the event of the steamer trading,” 
<feo., to the antecedent, “ Should the steamer be 
driven into port, or to anchorage by stress of 
weather, or from any accident to the cargo,” the 
consequence is “ time so lost and expenses incurred 
(other than repairs) shall be for charterers’ account.” 
So far that clause, it seems to me, has no reference 
to grounding. “ Or in the event of the steamer,” 
&c. How is the event defined in that part of the 
clause ? I t  has been read by the umpire and 
McCardie, J. presumably as being this, that if a 
steamer trades to shallow harbours where there are 
bars causing detention to the steamer, or to rivers 
where there are bars causing detention to the 
steamer, or to ports where there are bars causing 
detention to the steamer, then time so lost shall be 
for charterers’ account. Now that does not seem 
to me to be a reasonable construction, because a 
reference to a shallow harbour having a bar is 
something which would never have occurred to 
anyone to provide against specially, and I  find it 
very difficult to picture what could be meant 
by such a combination as that even by persons 
who are well versed in nautical matters. There 
certainly is nothing before us to show that there 
was some special class of shallow harbour with a 
bar which the parties would have been likely to 
guard against. On the contrary, I  think that 
what the parties are guarding against is not the 
bar of a shallow harbour, but the shallowness of 
the harbour; and if that is so, then the qualifying 
words, “ where there are bars,” must be read, not 
as applying to shallow harbours or to rivers— 
though in many cases a river has a bar—but as 
applying only to ports. Therefore the clause 
would read grammatically in this way : “ In  the 
event of the steamer trading to shallow harbours 
causing detention to the steamer through grounding 
or otherwise, or in the event of the steamer trading 
to rivers causing detention to the steamer through 
grounding or otherwise, or in the event of the 
steamer trading to ports where there are bars

2 H
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causing detention to the steamer through grounding 
or otherwise.” In  all those cases there is a common 
differentia in respect of each of the subjects enumer
ated, namely, an increased peril of grounding either 
by reason of the shallowness of the harbour, or by 
reason of the well-known attribute of tidal rivers 
where there is at any rate a narrow channel, or 
by reason of the fact that there is a bar; and it 
appears to me that the object of the clause must 
have been to protect the owners from the extra 
risk involved by the ship being ordered to such 
places as are mentioned. Where there is that 
extra risk I  think it is meant that the charterers 
should take it.

I  am confirmed in this view by reference to 
clause 16, which again is not a well-constructed 
clause, because it begins by excluding certain 
ports : “ The steamer shall not be ordered to any 
port where fever or pestilence is prevalent or any 
ports blockaded or where hostilities are being 
carried on or any icebound port or any ports where 
lights or lightships are or are about to be withdrawn 
by reason of ico or war, or where there is risk that 
in the ordinary course of things the steamer will 
not be able on account of ice to enter the port 
or to get out after having completed loading or 
discharging, nor shall steamer be obliged to force 
ice.” Then the clause continues: “ Should the 
steamer be detained by any of the above causes 
such detention shall be for charterers’ account.” 
That is a provision that might very well have been 
brought into the clause which is an exception 
to the cesser of hire clause, but it is put into clause 16 
and it makes it plain that, in the case of those ports 
where there is an extra risk to the ship, in the 
first place the ship is not .to go there at all, hut if 
the ship does go there the detention is to be for 
charterers’ account.

In  my view, therefore, the latter part of clause 12 
means that in the event of the steamer trading 
to shallow harbours time lost and expenses incurred 
by reason of such trading to a shallow harbour 
causing detention to the steamer through grounding 
or otherwise shall be for charterers’ account, and 
so as to rivers, and so as to ports where there are 
bars. That construction gives full effect to the 
clause and to every word in i t ; it does not strain 
the grammatical meaning ; and it avoids a meaning 
whieh it appears to me the words are incapable 
of bearing, namely, making “ where there are bars ” 
apply to shallow harbours. On these grounds it 
seems to me that in this case the award was wrong. 
The question for the opinion of the court put by the 
umpire is “ whether I  am right in my award.” 
The answer, I  think, should be that the court is 
of opinion that the umpire is wrong, and upon that 
answer the umpire has proceeded to make this 
alternative award, and that award will take effect.

A ppeal allowed.

Solicitors for the owners, BotlereU and Roche.
Solicitors for charterers, W illia m  A . G rum p  and 

Son.

[Ct . of A pp-

Tuesday, M arch  8 , 1921.
(Before Lord S t e r n d a l e , M.R., S c r u t t o n  a n d  

Y o u n g e r , L.JJ.)
T h e  C i t y  o f  E d i n b u r g h , (a)

A P P E A L  F R O M  T H E  A D M IR A L T Y  D IV IS IO N . 

L im ita tio n  o f l ia b ility — Dock owners— Dock owners 
also sh 'p  repairers— Damage to sh ip  under repa ir 
in  dock— Dock not owned by sh ip  repairers—- 
L im ita t io n  claimed on repairers ' dock—Merchant 
S h ipp ing  (L im ita tio n  o f Shipowners and Others) 
A ct 1900 (63 <fk 64 Viet. c. 32), s. 2.

The p la in t if fs  were ship repairers and also owned a 
dock at Garston. The defendants were the owners 
o f  the steamship C. and o f  her cargo, and a ll other 
persons c la im ing  to have sustained damage by reason 
o f a f ir e  which occurred on the C. on the 27 th  June 
1918, owing to the negligence o f  the p la in tif fs  
servants. The f ire  occurred while  the C. was ly ing  
in  a L iverpoo l dock not belonging to the p la in t if fs> 
and was being fitted  by the p la in tif fs  w ith  m ine- 
defence apparatus. The p la in tif fs  brought this 
l im ita tio n  o f  lia b il ity  action under sect. 2  o f the 
M erchant S h ipp ing  A c t 1900, which provides that •' 
“ The owners o f any dock or canal or a harbour 
au tho rity  or a conservancy authority , as defined 
by the M erchant S h ipp ing  A c t 1894, shall not’ 
where w ithout the ir actual fa u lt  or p r iv ity  any loss 
or damage is  caused to any vessel or vessels or to any 
goods, merchandise, or other things whatsoever on 
board any vessel or vessels, be liable to damages 
beyond an aggregate amount not exceeding eight 
pounds fo r  each ton o f  the tonnage o f  the 
largest registered B r it is h  ship which, at the 
tim e o f  such loss or damage occurring, is , or 
w ith in  the period o f  five  years previous thereto 
has been, w ith in  the area over which such 
dock or canal owner . . . performs any duty
or exercises any pow er." The p la in t if fs  sought 
to l im it  the ir l ia b il i ty  to 30,2811., which was the 
aggregate amount at 81. a ton on the tonnage o f the
B., which was the largest registered B r it is h  s t if f  
which w ith in  the period mentioned in  the section 
had been w ith in  the area over which they performed 
any du ty  or exercised any power. H i l l ,  J .  held 
that the p la in t if fs  had incurred  l ia b il ity  as ship 
repairers and not as dock owners, and not w ith ift 
any dock over which they exercised any power, and 
tha t they were not protected by the section merely 
because they owned a dock elsewhere. The p la in t if fs 
appealed. ,

Held, that, as the p la in t if fs ' lia b il ity  was not connected 
w ith  the fa c t that they were dock owners, they u>efe 
not entitled to a decree o f lim ita tio n  o f  lia b ility -  

Judgment o f  H i l l ,  J . (infra ; (1921) P . 70) affirmed.

A p p e a l  by the plaintiffs from a judgment of Hill. <[■ 
in an action brought by shipowners to limit the® 
liability under sect. 2 of the Merchant Shipp'11" 
(Liability of Shipowners and Others) Act 1900.

The plaintiffs were H. and C. Grayson Limit1'®' 
The defendants were the Ellerman Lines Limit®* ■ 
the owners of the steamship C ity  o f  Ed inburgh, an* 
others.

In  June 1918 the C ity  o f E d inburgh  was lying 11 
the Hornby Dock, owned by the Mersey Docks a® 
Harbour Board, where the plaintiffs, a firm of ship 
repairers, were engaged in work upon her. Win 
so lying in dock, the vessel and her cargo sustain® 
damage by fire, owing to the negligence of i ' 1

(a )  R e p o r te d  b y  W. C, SiNDFORD, E s q .,  B a r r is te r - 1** ' 
Lew.
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plaintiffs’ servants. In  an action instituted by the 
Lilerman Lines Limited the plaintiffs were held 
table for the damage. The plaintiffs, who are the 

°wners of a dry dock at Garston, brought the 
Present action under sect. 2 of the Merchant Shipping 
(Liability of Shipowners and Others) Act of 1900, 
claiming to limit their liability to 30,2811. 13s. 8 d., 
emg the aggregate amount of 81. per ton of each 
on of the tonnage of the largest registered British 
orp which at the time of the damage in question 

iras, or within the period of five years previous 
kcreto had been, within the area over which they 

Performed any duty or exercised any power, that 
18 iS say, in their dock at Garston.
,, ahe defence was th a t sect. 2 only applied where 
he damage was caused w ith in  a dock or area over 
hich the p la in tiffs  claim ing relief performed any 
h ty or exercised any pow er; and th a t the 

P laintiffs had incurred lia b ility  as‘ ship repairers 
hd not as dock owners.
S utle r A s p in a ll, K.C., Greaves-Lord, K.C., and 
eiCTs N oad  fo r the p la in tiffs.

K.C. and James D ick inson  for the

H i l l , J .—This is a novel application for limita
tion of liability. I  do not mean novel merely 
ecauge ^ js brought by somebody not a shipowner,

19(10 Under sect. 2 of the Merchant Shipping Act 
UP; but novel because of the extraordinary 

csults which would follow if I  accepted the 
Plaintiffs’ contentions.
j, ho steamship C ity  o f Ed inburgh  was lying in the 

°rnby Dock, Liverpool, which belongs to the 
®rsey Docks and Harbour Board, and is several 

es from Garston. The plaintiffs were engaged 
j j  w°i'h upon the C ity  o f Ed inburgh  as she lay in the 
th°rir» y ®ock- Hy the negligence of their servants 
b 6 ° f  Ed inburgh  was set on fire, and it has 
rn  n finally determined by the House of Lords 
r  ■ ays°n  ( } ] .  and C.) L im ited  v. Ellerm an Lines  
Miufed, 14 Asp. Mar. Law Cas. 605; 123 L. T. 

liahl ’ (1^20) A. C. 466) that the plaintiffs are 
are xr 0r the damage so caused. The plaintiffs 
^ell v SSrs’ anc* ' Grayson Limited, the very 
tj,p- . own firm °f ship repairers, who had received 

 ̂ instructions to do the work upon the C ity  o f 
y Z lfT jh—instructions addressed to their North 
and ”r°r^s- They also have works at Birkenhead, 
fiockat ®arston> anfl at Garston they have a dry

for̂ n. a°tion they seek to limit their liability 
are CJarna€es caused by negligence for which they 
Hor ,,esP°nsible—negligence happening in the 
Sa . ny Dock. They seek to limit that liability by 
sect I  tilat they are entitled to the benefit of 
of ‘ * °f the Act of 1900, which limits the liability 
a g o o t h e r  people, dock owners, to damages 
lar»p f U le 4  on the basis of the tonnage of the 
Sucli l reS*®tered British ship which, at the time of 
Peri i ° 8S or damage occurring, is, or within the 
Wjt(?- five years previous thereto has been, 
“ pA? the area over which the dock owner 
The °rms any duty or exercises any power.” 
of Contention for the plaintiffs is that the words 

se°tion are plain ; that, however absurd the 
Hof * 8 °f the construction they contend for, it is 
the court to disregard the plain meaning of

e ords ; it is for Parliament to set them right. 
Otypg _sect. 1 of the section is as follows : “ The 
or ars °f any dock or canal, or a harbour authority 

conservancy authority, as defined by the

, A  T . M ille r,
defendants.

Merchant Shipping Act 1894, shall not, where with
out their actual fault or privity any loss or damage 
is caused to any vessel or vessels, or to any goods, 
merchandise, or other things whatsoever on board 
any vessel or vessels, be liable to damages beyond 
an aggregate amount not exceeding eight pounds 
for each ton of the tonnage of the largest registered 
British ship which, at the time of such loss or 
damage occurring, is, or within the period of five 
years previous thereto has been, within the area 
over which such dock or canal owner, harbour 
authority, or conservancy authority, performs any 
duty or exercises any power.” Then there are some 
words which apply only to harbour authorities and 
conservancy authorities. By sub-sect. 4, the term 
“ dock ” is to include “ wet docks and basins, tidal 
docks and basins, locks, cuts, entrances, dry docks, 
graving docks, gridirons, slips, quays, wharves, 
piers, stages, landing-places, and jetties.” And by 
sub-sect. 5, the term “ owners of a dock or canal ” 
shall include “ any person or authority having the 
control and management of any dock or canal, as 
the case may be.”

There is no doubt that Messrs. Grayson Limited 
own a dock within the meaning of sub-sect. 1 , 
because they own and have the management of a 
graving dock. But are they, under thiB sub
section, entitled to the limitation of liability pre
scribed by the sub-section in respect of liability 
which they have incurred, not at or near or in any 
way connected with their graving dock, but while 
they were performing work as ship repairers upon 
a ship several miles away from their graving dock ? If  
the plaintiffs’ contention is right, if Messrs. Grayson 
were doing ship repairs to a ship at Pernambuco or 
at Singapore, they would be equally entitled to the 
limitation of liability which they claim. And, 
indeed, if instead of owning a graving dock at 
Garston they owned a slip, or even a jetty, they 
would be entitled to a limitation based upon the 
tonnage of the largest registered British ship which 
had ever been on that slip or at that jetty. It  
would be a very economic form of insurance against 
liability for anybody who was connected with 
ships and likely by himself or his servants ever to 
do any damage to those ships to maintain a jetty or 
a slip at which “ the largest registered British ship ” 
should be of the least possible tonnage; he would 
reduce his liability under this sub-section to a 
minimum. The result of the contention for the 
plaintiffs is so absurd that, unless I  am absolutely 
forced by words that I  cannot evade, I  refuse to 
suppose or to hold that Parliament ever intended 
anything of the kind.

I  start with this : that this sub-section, like all 
other statutes of limitation, limits a common law 
right of an injured person, and therefore the statute 
is to be construed strictly against the person who 
sets it up, in this sense, that it is to be carried no 
further than the plain words of the sub-section 
necessarily require. For that I  refer to Gale v. 
L a u rie  (5 B. & C. 156), which was a case under 
another Merchant Shipping Act. Do the words of 
the sub-section necessarily import that which the 
plaintiffs contend ? The sub-section deals with 
liability and limits it, liability of dock owners, 
canal owners, and so on. In fixing that liability, 
it has regard to an area, namely, the area over which 
the dock owner “ performs any duty or exercises 
any power.” I  see nothing in the sub-section to 
compel me to say that a man who becomes liable, 
not because he is a dock owner, or because the ship
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is at the time in the area of his dock or at or near 
the dock—the place in which he “ performs any 
duty or exercises any power ”—is entitled to limit 
his liability on the mere ground that he happens to 
own also a dock or quay or a pier or a jetty. I t  
would seem to me to be reducing the Act to an 
absurdity if I  were so to hold. The liability is one 
which Messrs. Grayson incurred as ship repairers, 
not as dock owners, nor at or near or anywhere 
about their dock. I t  is a mere accident qua that 
liability that they happen to own a dock. I  am 
satisfied that no interpretation of the sub-section 
forces me to the conclusion that, because they 
happened to own a dock at the same time as that 
at which they incurred a liability neither as dock 
owners nor at the dock, they are entitled to limit 
their liability.

I  therefore dismiss the action with costs.
The plaintiffs appealed.
B u tle r A s p in a ll, K.C., Greaves-Lord, K.C., and

L . N oad  for the appellants.
A . T . M ille r , K.C. and James D ick inson , for the 

respondents, the defendants, were not called upon.
Lord St e r n d a l e , M.R.—I  think this appeal 

should be dismissed.
It  is an appeal from H ill, J. in an action brought 

by the plaintiffs to limit their liability in respect of 
injury done to the steamship C ity  o f  Ed inburgh, 
upon which they were doing repairs. The ship 
was being repaired in the Hornby Dock, Liverpool. 
The plaintiffs, a well-known firm of ship repairers 
in Liverpool, had a dry dock at Garston, not 
under the control of the Mersey Docks and Harbour 
Board, but situated a long way up the river, about 
ten miles from the place where the repairs were 
being done. According to the plaintiffs’ conten
tion, it does not matter, however, if it is ten miles 
or 1 0 ,0 0 0  miles distant; the work may be in the 
course of being done anywhere, and the plaintiffs 
would still be entitled to the protection of the 
statute.

What happened was this : a boy in the employ of 
the plaintiffs stumbled and accidentally dropped a 
red-hot rivet into one of the holds of the C ity  o f  
Edinburgh, causing a very disastrous fire. Litiga
tion ensued, which went to the House of Lords 
(Qrayson (H . and C.) L im ited  v. Ellerm an L ines  
L im ite d  {sup.), and the present plaintiffs were held 
responsible for the damage. They now come to 
this court and ask for a limitation of their liability 
under sect. 2 of the Merchant Shipping Act 1900, 
which provides that: [The Master of the Bolls 
read sub-sect. 1 of sect. 2, and continued:] Sub
sect. 4 of the same section defines the term 
“ dock.” I t  is to “ include wet docks and basins, 
tidal docks and basins, locks, cuts, entrances, dry 
docks, graving docks, gridirons, slips, quays, 
wharves, piers, stages, landing-stages, and jetties.”

The contention of the plaintiffs is that sect. 2 
enables the dock owner to limit his liability for 
any damage done to a vessel, however caused and 
wherever caused, because he happens to be the 
owner of a dock, and, as Hill, J. points out, inas
much as a dock is defined as including a slip or jetty, 
it would be a very easy method of insurance to 
become possessed of a very small slip or jetty to 
which only a very small vessel could come. No 
liability could then accrue for any injury done by 
the owners of the slip or jetty to a vessel or goods on 
board a vessel beyond SI. on a tonnage of perhaps 
five or ten tons, according to the size of the small

[Or. o f  A p p .

vessel which could get or had got to their jetty. I 
am prepared to say that such a result would be 
absurd. I  agree that if Parliament has chosen 
directly in so many words to produce an absurd 
result, then that absurd result must be produced, 
but the court is entitled and indeed bound to look at 
a statute from this point of view, that if there is » 
reasonable and sensible construction of it and also 
an absurd one, the court should lean to the sensible 
construction.

Under these circumstances I  should have said, 
without the assistance I  am going to refer to in a 
moment, that the section must refer to a limitation 
of liability, as one of my learned brothers has 
suggested, of the dock owner as such—i.e., 
respect of something in some way connected with 
his dock. I  do not attempt to define everything to 
which it does apply; I  have only to decide for the 
moment to what it does not apply. I  should have 
said that it must be limited in the way suggested, 
and Mr. Aspinall has helped me to that conclusion 
by referring to the previous legislation, and b> 
suggesting that the intention was to put the dock 
owner in the same position, or, at any rate, in as 
responsible a position, as the shipowner who limit® 
his liability under the Merchant Shipping Act- 
Now the shipowner only gets a decree of limitation 
of liability in respect of some injury or damage 
caused by other persons in some way relating to hi“ 
ship; the damage must be to somebody or some
thing in the ship or damage caused by the ship- 1 
do not know that it is necessary to put it 88 
narrowly as that with regard to the dock owner, 
but when a shipowner gets a decree of limitation d 
is in respect of something connected with his ship, 
and I  think a dock owner should only get a decree 
in respect of damage in some way connected with 
his dock. The losses in this case were in no wa) 
connected with the plaintiffs’ dock. The decision 
of H ill, J. that the plaintiffs are not entitled to the 
decree of limitation claimed in this action was quite 
right, and the appeal must be dismissed with costs.

S c r u t t o N , L.J.—But for hearing the argument 
addressed to us I  should have thought that this case 
was unarguable; having heard it I  remain of the 
opinion that it was unarguable. I t  is one of those 
cases where Parliament has used very wide word“ 
which interpreted in their Widest sense lead to 
absurdity, and interpreted in their limited sense are 
reasonable. I t  appears to me that to read these 
words as limiting the liability of a man who owns a 
dock for anything which he chooses to do in an) 
other capacity is to lead to an absurdity. T*1® 
repairs in the Hornby Dock had nothing to do wit 
the ownership of a dock at Garston, and for th® _ 
reason the Garston dock owners cannot limit the* 
liability for what their boy did in the Hornby Doc 
ten miles off.

Y o u n g e r , L.J.—I  am of the same opinion.
A ppea l dismissed.

Solicitors for the appellants, Botterell and Bock’ ’ 
for Weightman, Pedder, and Co., Liverpool.

Solicitors for the respondents, Thomas CoopeT 
and Co., for H i l l ,  D ick inson , and Co., Liverpool.
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Jan . 31 and M arch  21, 1921.
(Before Lord St e r n  d a l e , M.R., W a r r in g t o n  and 

Y o u n g e r , L.JJ.)
T h e  I b is  V I. (a)

a p p e a l  f r o m  t h e  a d m ir a l t y  d iv is io n .

Costs— P a rty  and p a rty  costs— Witnesses— Seafaring  
witness detained on shore pending t r ia l— Order 
L X V . ,  r. 27.

Where a seafaring witness has been detained on shore 
pending t r ia l,  the amount which he would otherwise 
probably have earned on a voyage is  a guide to, but 
is  not the sole basis of, determ ining what allowance 
fo r  h is  attendance should be made on a  p a rty  
and p a rty  taxation, especially in  the case where the 
voyage contemplated was ris k y  or speculative in  its  
nature. Reasonable compensation should be 
allowed, regard being had (inter alia) to the wages 
which a person o f h is class was earning at the time, 
to the value o f h is evidence, and to the question 
whether i t  could p roperly  have been taken on 
commission. The fa c t that the witness could have 
been called to attend on subpoena and p a id  only  
a nom ina l sum should not be w holly ignored. 

A p p e a l  from a decision of Duke, P. affirming an 
0rder of the assistant registrar.

On the 5th Jan. 1916 a steam trawler of the 
Plaintiffs’ came into collision with the defendants’ 
trawler, the Ib is  V I .  The plaintiffs sued the 
^fendants to judgment, damages being agreed at 
¿001. Arthur Burton, who was mate of the 
Plaintiffs’ trawler at the date of the collision, had 
afterwards become mate of a Belgian trawler, whose 
owners consented that he should give evidence at 
toe trial of the collision action, which was fixed for 
the 27th Nov. 1918. The Belgian trawler went on 
a trawling trip from the 9th Nov. until the 3rd Dec. 
t918; and Burton’s substitute’s share of the earnings 
'''as 2801. 11s. 5d. The plaintiffs paid that amount 
t° Burton as being the amount he would have 
earned if he had gone on the trip. On two previous 
rips Burton’s earnings had been nearly 100 1. a 

^eek. The assistant registrar on the party and 
Party taxation allowed 2801. 11«. 5d. against the 
efendants in respect of compensation to Burton. 
Luke, P. dismissed an appeal, but gave leave to 

aPpeal. S
The defendants appealed.
Stranger for the appellants.—The amount allowed 

ah ,resPe°t °f Burton was so large as to be unreason- “Ole. l t is not a question of quantum, but of 
| ruiciple. The normal earnings of a mate should 

® considered, and not exceptional earnings. If 
lc earnings of witnesses in exceptional circum- 
«toces were allowed, the costs might enormously 
*ceed the sum at issue in an action. A mate s 

th ,eanungs at that period was in proportion to 
ŝ e risk, and due to the high price of fish. By 
I; yiug on shore Burton escaped war risks, 
^oscoe’s Admiralty Practice (4th edit., p. 424) 

ys: “ If  a witness is necessarily taken out of a 
P he is entitled to a reasonable sum during the 

•Oe that he is detained from his regular employ- 
r e.̂ h” Burton could have been subpoenaed, and 
J. a mere nominal sum. The taxing master 
Pphed a wrong principle.

r ^ ¡ f nas for the respondents.—Under Order LXV., 
> the plaintiffs were entitled in respect of

111 B eported  by  W . C. S a n d f o r d . E sq ., B a rr is te r -a t-  
L a w .

Burton to just and reasonable charges and expenses. 
I t  was a matter for the registrar’s discretion. A 
witness should be paid what he could reasonably 
have been expected to earn :

T u rn b u ll v. Janson, 26 W. Rep. 815 ; 3 C. P.
Div. 264.

What Burton would have earned is not a matter of 
guesswork, but of practical certainty. The 
plaintiffs were justified in paying Burton the 
earnings which he lost by giving evidence, and can 
recover them from the defendants.

Stranger in reply.
Order LXV., r. 27, provides :
The following special allowances and general 

regulations shall apply to all proceedings and all 
taxations in the Supreme Court of Judicature : 
. . . (9) As to evidence, such just and reasonable
charges and expenses as appear to have been 
properly incurred in procuring evidence, and the 
attendance of witnesses, are to be allowed.

Cur. adv. vu lt.

M arch  21.—The following judgments were 
read:—

Lord St e r n d a l e , M.R. stated the facts, and 
continued:—The allowances to other witnesses were 
as follows : The steward was allowed 131. 9«. for 
eleven days’ detention; the master was allowed 
2 1 1. for three days; the chief engineer was allowed 
231. 14s. 10d. for twenty-seven days; and the deck 
hand was allowed 31. for three days. These amounts 
work out approximately at the following daily 
rates: the steward, 25«.; the mate, 111. 4«.; the 
master, ' l l . ; the chief engineer, 17«. 6 d. ; the deck 
hand, 11. I t  will be noticed that the mate is 
enormously higher than anybody else. The 
amount paid to this witness, as compared with the 
amount of the damages, is no doubt startling, but 
to a certain extent it is due to the startling gains 
which were made by some persons during the 
progress and by reason of the war. The witness 
had taken an engagement as mate of a Belgian 
trawler, and was to be paid, as masters and mates 
of trawlers often are, by a share of the catch. One 
consequence of the war was that the value of the 
catch had appreciated enormously, and it was 
proved, by evidence which satisfied the assistant 
registrar and the President, that persons paid by 
shares of the catch were at the material time earning 
remuneration far out of proportion to anything they 
had earned before the war. I t  was also proved to 
the satisfaction of the assistant registrar and the 
President that the witness, if not detained for the 
purposes of the trial, would have sailed on the 
9th Nov. 1918 as mate of the trawler J . B ads  
M au rie u x  ; that in consequence of his being detained 
and unable to sail, another mate was engaged in 
his place on the same terms, and that the share 
received by that mate was the sum of 2801. 1 1 «. 5d. 
The witness therefore, in fact, lost that sum, and 
other questions which arise are: (1) Were the 
plaintiffs bound to pay him that sum ? (2) If  so,
can they charge it against the defendants as part of 
the costs of the action ? I  think we must accept 
the facts as proved before the assistant registrar 
and the President, and indeed they were not 
challenged before us.

The question of the detention of witnesses for the 
purpose of giving evidence is of greater importance 
in the Admiralty Division than in any other 
division of the High Court, although the rule upon
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the matter, Order LXV., r. 27, applies to all 
divisions, and expert nautical witnesses liave 
always been treated rather differently from others. 
In  the other divisions the witnesses are generally in 
this country, and can return to or remain in their 
ordinary avocations until a short time before the 
trial, when they can be summoned by notice or 
subpoena, and are readily available. There is also a 
scale of allowances to witnesses which, modified by 
the discretion allowed to the taxing master, works 
on the whole quite well, although not always to the 
satisfaction of the witnesses. In  the Admiralty 
Division the position is different. If  nautical 
witnesses are allowed to join their ships and resume 
their ordinary avocations, the chances of their being 
able to be present at a trial on a date to be fixed in 
the future are small, and it has, therefore, always 
been held permissible to detain them on shore, and 
to pay them proper compensation for such deten
tion ; and the amount of the compensation has 
been considered as an expense in the costs of the 
action. This was laid down as long ago as 1857 in 
the case of The Olive (1857, Swabey, 292), where 
Dr. Lushington pointed out that the rules of other 
courts as to witnesses did not apply to such a 
detention. I t  has always been considered that the 
rate of wages which the witness was earning at the 
time is an important factor in ascertaining the 
proper amount of compensation, and generally the 
course is taken of paying him for the period of 
detention at the rate of his wages: (see Roscoe’s 
Admiralty Practice, 4th edit., p. 424). The rate of 
wages, however, is not an absolute measure, but a 
valuable guide. The actual amount of compensa
tion is fixed by the registrar, and I  think this long 
continued practice raises an implied contract on the 
part of the litigant who detains a witness without 
further bargain to pay the compensation fixed by 
the registrar. It  was argued in this case that the 
plaintiffs ought to have made a special bargain 
with the witness, but I  am not at all satisfied that 
they could have made such a bargain, at any rate 
to pay a less sum than the registrar might fix. The 
plaintiffs cannot charge against the defendants 
more than they themselves were bound to pay to 
the witness. I  think the circumstances of the 
payment in this case might throw some doubt on 
the payment being made in consequence of such a 
liability, but I  take that as decided in the plaintiffs’ 
favour by the assistant registrar, a decision which 
we must accept.

Whether the litigant paying that sum can recover 
it  as costs from his defeated opponent depends on 
one or two considerations. The witness must be 
one, I  think, whom it was necessary to produce in 
person at the trial, and whom it was not reasonable 
to expect the litigant to examine on commission. 
I t  was decided as long ago as the case of The K a r la  
(1865, 13W. Rep. 295; Br. & Lush. 367),before Dr. 
Lushington, that a litigant cannot in all circum
stances, and could not in those of that case, be 
obliged to examine a witness beforehand, and is in 
those circumstances entitled to call him personally 
at the trial. But when he seeks to charge his 
opponent with the expense of doing so, I  do not 
think that authority precludes the question whether 
he acted reasonably in incurring the expense. The 
answer to that question must depend upon the 
importance of enabling the court to hear the witness 
give evidence in person, the nature and importance 
of his evidence, and the expense incurred as com
pared with the importance of the case, which is not

necessarily measured solely by the amount of money 
involved. In  this case no such question was raised 
before the assistant registrar or the President, or 
indeed by the appellants before us, although I  
think I  suggested the possibility of it during the 
argument; and I  think we must take it, for the 
purposes of this appeal, that it was reasonable for 
the plaintiffs to detain this witness for the trial- 
In  that case, for the reasons I  have given, I  think 
the plaintiffs are entitled to charge the proper 
expense of such detention against the defendants, 
and the only question remaining is whether the 
assistant registrar has allowed an unreasonable 
amount to the witness.

Speaking generally, this is a matter for the 
discretion of the registrar, and the court will not 
interfere, unless he has proceeded on a wrong 
principle. The assistant registrar’s answer in this 
case to the objections was as follows: “ In  my 
opinion the basis upon which a witness necessarily 
detained for a trial should be remunerated is the 
amount he would have earned during the period 
of detention, if he had not been detained. There 
is nothing in the quotation from Mr. Roscoe’s 
book to which reference is made in the objections 
to controvert this proposition. The evidence was 
perfectly clear in this case (1) that the witness 
was necessarily prevented from taking part in the 
voyage in question (this is not now questioned), 
and (2) that in consequence of his detention the 
witness lost the amount which I  have allowed- 
In  my opinion the contention put forward in the 
objections that in cases of detention a witness is 
not to be remunerated on the basis of what be 
has lost, but upon some other fictitious basis, lS 
unsound. Of course it may be necessary in some 
cases where the precise amount of the loss cannot 
be ascertained to make an allowance based upon 
average earnings, but where, as here, the actual 
loss can be accurately determined it should be 
allowed.” I  cannot assent to this as accurate- 
I  do not think the compensation can depend up°n 
the actual result of an adventure undertaken during 
the time of the detention. To adopt such a rule 
would be to involve the litigants and the witness 
in the results of an adventure possibly speculative- 
In  this particular case the trawler might have been 
lost on the voyage, and no catch secured, and nj 
that case the witness—apart from the question 
insurance—could have earned nothing ; and, if the 
assistant registrar’s principle be logically applied’ 
would be entitled to no compensation, because be 
had suffered no loss. I  do not think the actua 
loss in a particular period can be said to be neces
sarily the measure of compensation, and I  think 
the only direction that can be given is that tbe 
assistant registrar must award the reasonable 
compensation to a person of the class of the witness, 
taking into account all the circumstances, 
considering the wages which the witness was earning 
about the time of detention, not as an absolut1’ 
measure, but as an important indication and gun1' 
to what is fair. The fact that all persons are undê  
an obligation to give evidence when called UP°\ 
should also not be ignored. As I  cannot conside 
the principle appled by the assistant registry 
to be correct, I  think the case must go back to bin 
to award compensation to the witness and cos ’ 
to the plaintiffs on the principles I  have state1 
above.

The appellants argued that the witness sho® 
only be paid conduct money with a subpmna, 0 ’
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the outside, only such charges as are contained 
the scales of charges as witnesses’ allowances. 

I  think, ignores the special conditions I  
nave mentioned as to nautical witnesses, such as 
give evidence in the Admiralty Division, and is 
incorrect. They also argued that, at the outside, 
nc should only be allowed the wages paid to men 
°f his class, and that the engineer of the trawler 
Waa the man nearest to his class, and probably 
superior to him in education and skill. Therefore 
ney contended the witness should not be paid more 
ban the wages paid to the engineer according
0 the articles. I  think there is no foundation for 
his argument. I  do not feel myself capable of

°omparing the education, skill, and attainments 
°i the engineer of a trawler with those of a mate, 
?;nd I  am not satisfied that it is conclusively estab-
1 led that anywhere the amount of payment is 

a Ways in strict proportion to the merits of the 
Payee. But I  think the short answer is that a 
Jhate is not an engineer, and an engineer is not a 
•hate, nor are a mate and an engineer in the same

ass of employees. Without considering which is 
uperior, it is enough to say that they are different, 
heir duties are different; they are paid not only 

different amounts, but by a different method; 
it ' *n iIKlulr'ng into compensation to a mate, 

is a mate’s wages, and not an engineer’s, which 
I 6  a guide. The authorities on the subject are 
iscussed in the judgment to be delivered by 

lounger, L.J., and I  do not propose to repeat 
he discussion.

anri appellants must have the costs of the appeal, 
Co t °* l̂le bearing before the President. The 

sts of the past and future hearings before the 
8 registrar should be dealt with by him.

airihgton, L.J. requests me to say that he 
glees with this judgment, 

j ' 0 ijngi:r, L.J.—I  entirely concur in the order 
aj  ! mtimated by my Lord, and I  would for myself 

hothing to the judgment he has delivered 
je re h not that I  find, in the grounds given by the 
„. J’hed assistant registrar for allowing this large 
s 'l1 2801. 1 1s. 3d., as the expenses of a single
e aring witness in this comparatively trifling 
aj>e’ grave reason for the apprehension that 
R a n e e s  of an amount equal to, and in many 
thi6S hidefinitely exceeding, that impugned on 
to ? appeal may, in the Admiralty Division, come 
a e -made on a party and party taxation, almost as 
her a™ir course, rrnless some attempt be made 
autb an<̂  now recapture and restate from the 

*>*ties upon the subject some of the principles 
yle reference to which the wide discretion of 
[| Jeg]-Strars in these matters ought to be exercised.

. ouhl, in my judgment, be a grave misfortune 
apQ n excessive liberality in the matter of such 
°f aiVies werc to become normal in any division 
to . , 0  -High Court. The true attitude with regard 
ijj is> I  think, that described by Bovill, C.J. 
L ° Uer v. R a n k in  (1870, 22 L. T. Rep. 347 ; 
8Uch',ei)' ® C. P. 521) with reference to just 
hiav v,n a^owance as that now in question. It  
the f v  salutary to recall i t : “ I t  is the duty,” 
hiost ■ * Justice says, “ of the master to watch 
care ■ iea,i°usly and exercise the most scrupulous 
conned dealin» with such a claim.” In  the same 
from ?| on. i would recall the observations taken 
I,. -n the judgment in S m ith  v. Butter (1875, 31 
a Kep. 8 7 3  . p,. Rep. 10 Eq. 475), as enmiciating 
time f Principle, especially valuable in these 

of pervading financial stress : “ It  is of great

importance to litigants who are unsuccessful that 
they should not be oppressed by having to pay an 
excessive amount of costs. . . .  I  adhere to 
the rule which has already been laid down, that 
the costs chargeable under a taxation as between 
party and party are all that are necessary to enable 
the adverse party to conduct the litigation, and 
no more. Any charges merely for conducting liti
gation more coveniently may be called luxuries, 
and must be paid by the party incurring them.” 
These warnings are as applicable to proceedings 
in the Admiralty Division as in any other division 
of the High Court. True it is that special con
siderations are, and, so far as I  can find, always 
have been, applicable to the remuneration of 
seafaring witnesses detained to give evidence in 
courts of justice; and it is of course a trite obser
vation that the testimony of such witnesses con
stitutes the bulk of that adduced in Admiralty, 
so that the question of the proper allowances to be 
chargeable on taxation in respect of their attendance 
arises far more frequently than that in any other 
division.

But what is a proper allowance for such a witness 
must depend upon similar considerations, what
ever be the court in which he testifies, and it will 
not, in this connection, be forgotten that the only 
existing rule upon the matter is expressly applicable 
to every branch of the Supreme Court. [His 
Lordship read Order LXV., r. 27 (9).] That is 
the rule which governs the present question, and 
the relevant circumstances which raise it may now 
be shortly stated. [His Lordship stated the facts 
of the case, and continued :] The amount charged 
in respect of the attendance at the one day’s trial 
of a single witness in such a suit as this, and that 
witness a mate in a steam trawler, is sufficiently 
startling. It  represents almost as much as the 
whole amount involved in the action, and more 
than half of the plaintiffs’ entire costs of suit 
from beginning to end, extending as it did from 
Trinity 1917 to Hilary 1920. The assistant 
registrar has allowed the claim in full, and he has 
given the following reasons for so doing. [His 
Lordship read them.] The ominous features of 
that finding consist, to my mind, in this: that the 
assistant registrar expresses it in general terms, 
as embodying a principle applicable to every 
class of seafaring witness, irrespective of his status 
or condition; nor is there any reference, at least 
in terms, to the vital distinction between the 
remuneration which a litigant may, if he chooses, 
agree to pay a witness whom he calls and the sum 
with which, in respect of that witness’s attendance, 
he may properly charge his opponent. The learned 
President did not feel himself at liberty to interfere 
with that finding, but to my mind, if such be its 
purport and effect, it has, as I  think, no true warrant 
either in principle or authority ; while if unchal
lenged or accepted, it would, in my judgment, 
carry with it the seeds of much future mischief.

I  agree, however, with my Lord that, so far as 
the actual determination of this appeal is con
cerned, there are at least two very relevant 
considerations normally applicable to such a case, 
which, although not in terms referred to by the 
assistant registrar, were, we must assume, duly 
weighed by him, and resolved in a sense favourable 
to the plaintiffs. Accordingly, if I  refer to them 
now before discussing the questions which are 
open to us, it is not because they affect our present 
decision, but because I  desire to emphasise their
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importance in all such cases when they arise, and I  
do pot desire it to be supposed that they have here 
been overlooked.

The first is that although this sum of 2801. 11s. 5d. 
would presumably have been receivable by Burton 
had he sailed on the J . Baels M a u r i eux at some 
date shortly after the conclusion of the fishing 
voyage on the 3rd Dec. 1918, no payment was 
made to him by the plaintiffs in respect of it until 
nearly nineteen months later, and on the eve of 
taxation. Now the rule in this matter, as between 
a witness and a party calling him, is well settled. 
The reasonable expenses of a witness, whether 
intended to be charged against the other side or 
not, ought to be tendered to him when he is served 
with the subpoena, and if he is to be remunerated 
for loss of time, such remuneration ought also then 
to be tendered to him. The witness’s remuneration 
in the present case, having regard to the basis on 
which it is arrived at, could not of course have 
been tendered with his subpoena, but if it was to 
be paid at all, it should, in the ordinary course, 
have been paid at the earliest moment after its 
amount had been ascertained. I t  was not so 
paid. Now arrangements in connection with such 
a payment as this, similar to that so severely 
animadverted upon in H a le  v. Bates (1858, 6
B. & E. 575; 13 W. Rep. 295), are, I  suspect, not 
yet uncommon. A payment on the eve of taxation 
is made on an understanding that so much of it 
as is disallowed shall be returned. Of course, 
I  do not in the least suggest that anything of the 
kind happened here. On the contrary,. I  assume 
that the assistant registrar satisfied himself that 
it did not. I  allude to the matter, as I  have 
said, by reason of its extreme importance in all 
such cases. A suitor claiming to charge such a 
sum against his defeated opponent should be 
required to establish as an indispensable pre
liminary that he has irrevocably himself made 
the payment, or that he is liable to make it. This, 
in my judgment, to use Bovill, C.J.’s words, is 
one matter which every taxing officer should watch 
most narrowly.

The second matter to which I  desire to refer is 
this. No application was, in the present case, 
made by the plaintiffs to have this potentially most 
expensive witness examined on commission before 
the trial. To my mind this is a consideration which 
should always be most carefully weighed by a 
taxing master before he allows a charge for that 
witness’s attendance so disproportionate as the 
present charge is, whatever be the angle from which 
it is regarded. I  am disposed to think that in the 
Admiralty Court the importance of this aspect of 
the question at issue has become somewhat obscured 
by reason of the statement attributed to Dr. 
Lushington by the headnote in The K a r la  (1865, 
13 W- Rep. 295 ; Br. & Lush. 367), and from there 
transferred to the books of practice: (see Roscoe’s 
Admiralty Practice, 4th edit., p. 424). The state
ment is, “ A party is not bound to examine a witness 
before the trial.” But if that case be examined, 
it will be found that Dr. Lushington’s actual 
statement on this subject is much more guarded 
than that, so attributed to him. Dealing with 
the facts of that case, what he said was this (Br. & 
Lush. 369) : “ I  cannot conceive that it is ever 
incumbent upon the owner of a vessel, who is 
defendant in the cause, to proceed to the exami
nation of foreign witnesses by affidavit, or by 
commission or oral examination, before the petition

[C t . o f  A p p .

is examined upon, or, in other words, before the  
witnesses for the plaintiff have been examined 
—I  desire to emphasise those words—“ He is not 
bound to pursue such a course.” These words 
are, it will be noted, carefully guarded, and fall 
short of the statement compendiously imputed 
to Dr. Lushington, and that in two respects not 
here applicable, which are of real importance in 
matters relating to the attendance and examination 
of witnesses. The first is that the witnesses there 
were the defendant’s witnesses, the other that they 
were foreigners, whose further attendance the 
court might be quite powerless to enforce .

But the importance of this matter in the general 
aspect of it is dealt with in other cases. I  will 
only mention two. In  Temperley v. Scott (1832, 
8 Bing. 392), where a claim was made by the 
plaintiff in respect of the detention, as a witness, 
of a master of a ship at the rate of 101. a month, 
on the ground that he had, by reason of his deten
tion, lost profitable employment, the taxing master 
allowed 81. I t  was proved that the plaintiff had 
offered beforehand to have the master examined 
on interrogatories; the defendant had refused. 
The defendant appealed from the allowance of 
81., and argued the general principle, to which 1 
shall refer later, that he could not be charged with 
any sum in respect of the witness’s loss of time- 
But Tindal, C. J. said (8 Bing. 393): “ I t  is unneces
sary in this case to agitate the general principle 
as to the allowance of costs for loss of tim e; for, 
in the first place, the sum which has been allowed 
in this case for subsistence is not extravagant 
very little, if any at all, more than was necessary 
for the board and lodging of a witness in Grewcock = 
station ; and then an offer was made to the adverse 
party to examine the witness on interrogatories, 
and warning was given of the expense that weal“ 
attend his refusal. Perhaps he made a prudent 
election ; but it reduces the case to a bargain between 
the two parties, which precludes the necessity of 
any interference on the part of the court.” The 
second case is Evans v. Watson (1846, 3 C. B. 327)- 
There a claim was made of 10«. a day in respect 
of loss of time of a captain witness for. 300 days : 
7s. for 300 days was allowed- In  that case Tindal,
C. J. said (3 C. B. 329): “ This action is brought 
to recover a large sum of money ; and, after having 
obtained an order for the postponement of the 
trial on the ground of the absence of materia1 
witnesses, the defendants have thought fit to pay 
the sum demanded, and now complain that the 
plaintiff has done all that he reasonably conm 
and ought to have done to insure success. The 
postponement of the trial was a favour to the 
defendants ; it Was for them to ascertain, when 
they asked it, whether the price at which they 
purchased that favour was not too great. If  
witness had been wantonly and unnecessarily 
kept here by the plaintiff, the case would have 
been very different. But I  am of opinion he wa?- 
under the circumstances: very properly detain«* 
for examination viva  voce, in consequence of «■ ' 
intimation from the defendants that they rnean 
to impugn his conduct.” Maule, J. said (3 C. W  
330): “ I  also think the allowance of subsisted 
money to the witness in this case was prop®1' y 
made. I t  cannot be laid down as a general rule, 
that, in all cases where a witness may be examine 
on interrogatories, the party for whom he is to B 
called may at his option detain him for examinatio 
viva voce. But still he must be allowed a reasons oi
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exercise of discretion ; and, where the matter is 
doubtful, I  think the party detaining him should 
have the benefit of the doubt.” And, to my mind, 
d stands to reason that in many cases this con
sideration should be decisive against the right of a 
Party to make upon his opponent on taxation 
such a claim as the present. Unless the presence 

the witness at the trial is of really serious 
importance to the plaintiffs’ case, such entirely 
disproportionate expense as is here involved in 
detaining him, and not examining him on com
mission, is surely a luxury, for which, p rim a  facie , 
the plaintiff should himself pay, unless on applica
tion made to the defendant the latter has objected 
to the witness being so examined. If  due regard 
do paid, in proper cases, to this consideration, such 
difficulties as emerge in the present case will, 
t am satisfied, rarely arise. Here, however, I  
again assume that this matter has been sufficiently 
considered by the learned assistant registrar, 
although on the assumption which I  fully make, 
that this claim is a genuine claim, I  must say that 
t can myself see no ground, nor was any suggested, 
ocyond the statement imputed to Dr. Lushmgton, 
why this witness Burton should not have been 
examined at any time during what we were told 
"'as his long stay ashore prior to the 8th Nov. 1918.
. I  come now to the real ground upon which the 
1Ssue °f the appeal must turn. Has the learned 
assistant registrar, when he allowed this claim, 
Proceeded on a wrong principle ? As I  have said, 

think he has. The question at issue has a long 
istory. We may take as a convenient starting 

fde principle enunciated in C ollins  v. 
I °“e/roy (1831, 1 B. & Ad. 950)—a principle still the 

of the court, although its application has been 
Softened by later rules of procedure—namely, 
hat there being a duty imposed by law upon a 

Person regularly subpoenaed to attend from time 
? time and give his evidence, a promise to 

pve him remuneration for loss of time 
purred in such attendance is a promise 
rthout consideration, and the fact that allowances 

Qie given as between party and party in respect 
the attendance of professional witnesses does 

h°t alter the law. Remuneration for loss of time 
y Professional witnesses was apparently, as is 
cognised in C ollins  v. Codefroy (sup.), always 

ca excePti°n to the general rule laid down in that 
â Se- It  would also appear that seafaring witnesses 
f all times held a similar position of advantage, 
tb r.easons which may conveniently be taken from 
,, c judgment in B erry  v. P ra tt (1 B. iV C. 276): 
all( °n Priociplc* the master was justified in 
\lfn''U1° the subsistence money in question, 

hough the witness was an Englishman, yet he 
s a seafaring man; and, unless detained for the 

to r^ose °f giving evidence, might again have gone 
to Sê ’ antl then the parties might have been put 
ĥea, . greater expense by the postponement of 

als *?a ’̂ °n account °1 hi8 absence. There would 
alto lave been solne danger of his evidence being 
Se -Suffer lost by the various casualties to which 

armg men are exposed. ’
a so oreover. it is, I  think, true to say that as regards 
the aitlan’ 8,8 was stated in The Olive (Swabey, 292), 
aj[0 ratc of wages is a fair criterion on which the 
tbe Warice to him may be based, presumably because 
ttl0r,riorlmal wages of an ordinary seaman are no 
war than a decent living wage. But there is no 
have^^ contained in any of the authorities 1 

been able to find for the proposition that this 
V °u  X V ., N. S.

statement is true of captains, or other lower grade 
officers; any more than for the proposition that, 
in the case of professional witnesses, it is ever 
applicable so as to justify an allowance to one in 
excess of that made to another because his business 
was more prosperous, or because his absence from 
business involved him in greater loss. On the 
contrary, it will be found in Stewart v. Steele 
(1842, 4 M. & G. 669), to take one instance 
of a captain of a ship, that remuneration of 
4001. in respect of a detention of 370 days 
was only allowed in respect of his attendance 
as a witness, although the evidence was that 
the earnings of which he had been deprived by 
his detention were 10001. a year, exclusive of board 
and lodging. Again in Evans v. Watson (1842, 
5 Scott N. R. 517 ; 3 C. B. 327 ; M. & G. 669), 
another captain’s case, where a claim of 1501. in 
respect of 300 days’ detention was made, but only 
971, 14s. 2d.—7s. a day—for the 300 days was 
allowed.

For the principle adopted by the learned assistant 
registrar—ignored, if it existed, in these cases— 
I  can find no warrant anywhere; and, on con
sideration of its general character, it stands, in my 
judgment, self-condemned. Take the present case. 
There its application would, according to the 
event, have justified an allowance of thousands of 
pounds, or one reduced to nothing at all. If  the 
fishing trip, which, as it was, extended for five days 
after the trial, had been prolonged for five weeks, 
the defendants would, I  presume, have been 
necessarily chargeable on this principle with the 
further profits earned by Burton’s substitute 
during that extended period, had no other employ
ment been found by Burton in the interval. In  
other cases the application of the principle might 
necessitate an examination of books and accounts 
yielding results purely arbitrary in relation to a 
witness’s- importance as such. And these conse
quences are not imaginary, because the truth is 
that the supposed principle is untenable, in that 
it ignores entirely the initial obligation of every 
citizen and every sojourner within reach of the 
court’s process to give evidence in the courts of 
this country when duly summoned for the purpose ; 
it ignores the fact that the provisions of the rules 
of court, under which compensation may be charged 
against the opponents of those who require his 
attendance, are, on the basis of a strictly reasonable 
allowance, made on the footing that the witness’s 
obligation to testify, while it remains an obligation, 
never becomes a sacrifice on the one hand, or a 
profit on the other. I t  would, in my judgment, 
be pessim i exempli if this principle enunciated 
by the learned assistant registrar, now that it has 
been challenged, were held by this court to be 
tenable. If  it were so held, the result would be 
that to the uncertainty of litigation in its issue 
would inevitably be added increased uncertainty 
as to its cost, necessarily involving such a risk to 
many a plaintiff with a good cause of action and to 
many a defendant with a good defence as would 
deter them from further prosecution or resistance, 
and so in effect bring about a denial of justice in 
their cases.

In  my judgment, the initial obligation on the 
part of a witness duly summoned to attend, and, 
in the interests of parties, give evidence, should 
never be forgotten in fixing on a party and party 
taxation any payment in excess of his actual 
expenses chargeable in respect of his attendance

2£
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against the defeated party. It  is no part of the 
duty of the court to minimise or ignore that obli
gation ; rather is it the privilege of the court to 
proclaim it and insist upon its observance. If  
in matters of taxation it be forgotten, the results 
must, in all cases, not absolutely normal, be 
arbitrary; in most, excessive; in some, extravagant. 
And while remuneration for his loss of time ihay, 
in respect of a seafaring witness, be now, as always, 
properly allowed by the registrar on taxation, and 
while, in the case of an ordinary seaman, his wages 
may still supply a fair criterion on which the 
allowance may be based, that criterion has not, 
as has been seen, any necessary application to 
other ratings ; nor can it be applied, as it seems to 
me, so as to extend either for better or for worse 
to the purely speculative share of profits of a 
fishing voyage from the prosecution of which the 
witness was, by his attendance at the trial, detained, 
but the necessary risks or hardships of which he 
was not called upon to undergo.

I t  is not within my capacity, nor if I  possessed 
the wit would it appear to me to be right, to suggest 
any formula for the governance of a taxing officer 
in such a case as this. His discretion is and ought 
to be wide; any attempt to fetter it in advance 
would be mischievous. But this much I  feel that 
I  may say after an examination of the cases, and 
bearing in mind the proper attitude of the registrar 
towards all such claims. Little objection, in th* 
bulk of such cases, could, I  think, be raised to an 
allowance for the detention of a necessary seafaring 
witness, if that allowance be based upon a reasonable 
subsistence payment, suitable to a person in his 
station of life, while not exceeding any loss actually 
incurred by him by reason of his detention, or any 
real remuneration which, but for that detention, 
the witness would have earned, or of which by 
reason thereof he may have been deprived. If  
the witness is to receive more, he may be left to 
get it from the party who detained him. Even 
that party is, on the principle of C ollins  v. Godefroy 
(1 B. « Ad. 950), liable for no more. If  he thinks 
fit to pay more, he does so as a luxury of litigation 
in which it has pleased him to indulge.

For these reasons, I  concur in the view that 
this appeal should be allowed, and this item in the 
plaintiffs bill of costs be referred back to the 
learned assistant registrar for reconsideration.

A ppeal allowed.
Solicitors for the appellants, D owning, Handcock, 

M iddleton, and Lewis.
Solicitors for the respondents, Nicholson, Graham, 

and Jones, for J . U. Gauller, Fleetwood.

$ouse of Haris.

F rid a y , Nov. 26, 1920.
(Before Lords B i r k e n h e a d , L.C., F i n l a y , S h a w - 

M o u l t o n , and S u m n e r .)

O w n e r s  o f  S t e a m s h ip  L a r e n b e r g  v . O w n e r s  o f  
S t e a m s h ip  G o t h l a n d .

A  ship g u ilty  o f in i t ia l  negligence is  bound to do 
everything she can to prevent the consequences oĵ  
that negligence, and the burden upon her is  to shout 
that she has done so before she can c la im  that the 
negligence o f another sh ip is  the sole cause o f on 
accident.
Per Lord M o u l t o n .—There is great danger of 

misapplying the doctrine for which Radley '  * 
London and North-W estern R a ilw ay Company 
(1876, 1 App. Gas. 754) is quoted as an authority- 
The language sometimes used by the courts on 
this point would seem to imply that a ship 
guilty of the initial negligence is relieved from »1* 
responsibility, and that the other ship alone has 
to bear that task of avoiding the consequences, ana 
that if she could have done so by proper navigation 
she is solelv to blame. This is not the true rule- 
The ship guilty of the initial negligence remains 
bound to do everything that she can to preven 
the consequences of that negligence, and the burden 
upon her is to show that she has done so before she 
can claim that the negligence of the other ship ’s 
the sole cause of the accident. Otherwise, we 
should be putting a premium on taking the initiative 
in negligence. In  the present case, the Gothland 
continued to be negligent until the moment of the 
collision with the Larenberg, and thereby aggra
vated if she did not wholly cause the danger, ana 
although the Larenberg was also negligent, sh 
must share the blame.

N o t h .—The full report of the above will be f o u n d  

at p. 122 of vol. XV. of Aspinall.—E d .

Jan. 18 and M arch  3, 1921.
(Before Lords H a l d a n e , F i n l a y , A t k in s o n , 

W r e n b u r y , a n d  P h i l l i m o r e , w i t h  N a u t ic a  
Assessors.)

O w n e r s  o f  t h e  S t e a m s h ip  M e n d ip  R a n g e  *•  
R a d c l i f f e . (a)

ON APPEAL FROM THE COURT OF APPEAL IN ENGLAND-

“ N ot under command Keeping course and spew 
— Regulations fo r  P reventing Collis ions at » 
1897, arts. 4, 2 1 — Concurrent find ings.

A cruiser not under norm al effective control, a 
w ith  a useless whistle, exhibited two black shop^  
to indicate that she was fro m  an accident " n ' 
under command.” She collided w ith  a steams ^ 
approaching at a speed o f  about ten knots 011 
crossing course, whose duty under o rd ina ry  circu  
stances o f navigation would have been to k f  
course and speed. The steamship saw the 
signal. I f  the cruiser had been under effect 
control i t  would have been her duty to keep out . 
the way o f the steamship. . .

Held, (Lo rd  W renbury and lAvrd P h illim o re  d,ssf  , ^  
ing) that the steamship should have kept out o j _  
way as the cruiser was in  fa c t in  such a condi t  _

-<aT Reported by W . E. K e id . Bag., B a rr i» te r-» t-L **
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owing to an accident that she could on ly  get out o f 
the uxiy o f  the steamship after great and unusual 
delay, and that she was “ not under command ” 
w ith in  the meaning o f  art. 4 o f the Regulations fo r  
Prevention o f  C o llis ions at Sea, and that the d i4y  
oast upon the officer navigating the cruiser was no 
more than a common law  duty to navigate w ith  
such care, caution and s k il l  as was reasonable 
under the circumstances.

Held also, (Lo rd  W renbury and. Lo rd  P h illim o re  
dissenting) that even though the question whether 
the cruiser was g u ilty  o f  negligence leading to the 
co llis ion was one o f  extreme d ifficu lty , the facts 
facts were not clear enough to ju s t ify  the House in  
disregarding the advice o f the ir nau tica l assessors 
and setting aside the concurrent judgments o f  two 
courts w hich had each o f them the assistance o f 
na u tica l assessors.

The p. ( ’aland (7 Asp. M a r. La w  Cas. 82, 206, 
?'17 ; 68 L . T . Rep. 469 ; (1893) A . C. 207, 212 ; 
The Berv! (5 Asp. M a r. Law  Cas. 193, 321 ; 51 
£• T. Rep. 554 ; (1884) 9 P. D . 137, 144) ; The 
Ceto (6 Asp. A la r. L a w  Cas. 479 ; 62 L . T . Rep. 
 ̂ ; (1889) 14 A pp . Cas. 670) considered.

Decision o f the Court o f Appeal (14 Asp. M a r. Law  
c as. 554; 122 L. T . Rep. 505: (1919) P. 362) 
affirmed.

Ai’feal by the plaintiffs from an order of the Court 
^Appeal, reported 14 Asp. Mar. Law Cas. 554 ;
J 22 L. T. Rep. 505 ; (1919) P. 362, which affirmed 
a judgment of Roche, J.

The plaintiffs were the owners of the steamship 
^■cndip Range. The defendant was Captain 
Stephen H. Radcliffe, R.N., commanding His 
^esty’s Ship Drake.

, The litigation arose out of a collision between 
ue M end ip  Range and H.M.S. D ra 1 e about 11 a.m.

the 2nd Oct. 1917 near Rathlin Island. On 
ue morning of the collision the Drake had been 
°rpedoed and seriously damaged, and she was 

“jaking for a place of safety. The case for the 
Plaintiffs was that the M end ip  Range was in 

athlin Sound, on a course of S.E. § E. magnetic, 
making about ten knots an hour, when the Drake  

as observed about three miles away and three 
points on the port bow of the M en d ip  Range, 
n the company of some destroyers and enveloped 
? smoke-clouds, steering south-west, and that 
.nortly afterwards she exhibited two discs, indicat- 
v 6 that she was not under command. When the 
ossels were about a mile distant the helm of the 

i . e-ndip Range was starboarded and two short 
lasts sounded ; and, while she was going off under 

' arboard helm, the Drake, being then on the star- 
oard bow of the M end ip  Range, was seen turning 
, starboard. As it had become impossible to 

p by porting the M end ip  Range, her helm was 
anH lar<Ta-starboard, her engines full speed astern, 
j j t h r e e  short blasts were sounded. The Drake, 
Vtv.eVer’ continued to turn to starboard, struck 
P  b her ram the starboard side of the M end ip  
jO-nge, and rendered it necessary for the M end ip  
t}w^e be beached. The plaintiffs also alleged 
( in t ^le defendant and those on board the Drake  
ini a^ a ) failed to keep their course and speed, 
s; Pr°Perly exhibited the “ not under command ” 
to~la 's> and ported her helm or allowed her head 

to starboard after displaying those signals. 
Wa oase f°r the defence was that the Drake  
Ped S°ut,h-east of Rathlin Island after being tor- 

oed, and was heading southward in a disabled

and damaged condition, with a heavy list to 
starboard. She was then making about five or 
six knots an hour, and swinging under a port helm 
with the object of rounding Rue Point and reach
ing, if possible, Church Bay. The M end ip  Range, 
one of the Drak e's convoy before she was torpedoed, 
was seen about three or four miles distant, and about 
six points on the starboard bow. The Drake  
then exhibited two black discs to show that she 
was not under command, and kept her helm 
a-port, and, her whistle having been damaged in 
the explosion, sounded a short blast on the fog
horn. The M end ip  Range, when crossing ahead 
of the Drake, altered her course to port, and, 
although the Drake signalled by flags and waved 
to her to keep clear, and the engines were stopped 
and put full speed astern and the helm put amid
ships, came on with considerable speed under star
board helm, recrossing the bows of the Drake  
from port to starboard, and with her starboard 
side struck the stem of the Drake. I t  was further 
alleged by the defendant that those on board the 
M end ip  Range were negligent in (in te r a lia ) star
boarding, and in not keeping clear of the Drake.

Roche, J. found that neither ship was to blame 
for the collision, with the result that he gave 
judgment for the defendant, each party to bear 
their own costs.

The plaintiffs’ appeal to the Court of Appeal 
was dismissed on the ground that the evidence 
established that the case was one of inevitable 
accident, and that the judgment of Roche, J. was 
therefore right.

The Regulations for Preventing Collisions at 
Sea 1910 provide :

Art. 4. (a) A vessel which from any accident is not 
under command shall carry [lights] . . . and
shall by day carry in a vertical line one over the other 
not less than 6ft. apart, where they can best be 
seen, two black balls or shapes each 2ft. in diameter.
(d) The lights and shapes required to be shown by this 
article are to be taken by other vessels as signals that 
the vessel showing them is not under command and 
therefore cannot get out of the way. .

Art. 21. Where by any of these rules one of two 
vessels is to keep out of the way, the other -shall keep 
her course and speed.

The plaintiffs aopealed.
La ing , K.C. and Lewis Noad for the appellants.
B utle r A sp in a ll, K.C. and D un lop , K.C. for the 

respondent.
The following cases were referred to :

The Hawthornbank, 9 Asp. Mar. Law Cas. 535;
90 L. T. Rep 293 ; (1904) P. 120 ;

The P . Caland, 7 Asp. Mar. Law Cas. 82,
206, 317 ; 68 L. T. Rep. 469 ; (1893) A. C.
207 ;

The B eryl, 5 Asp. Mar. Law Cas. 193, 321 ;
51 L. T. Rep. 554 ; (1884) 9 P. Div. 137 ;

The Ceto, 6 Asp. Mar. Law Cas. 479 ; 62 L. T.
Rep. 1 ; 14 App. Cas. 670 ;

The Theodor H . Rand, 6 Asp. Mar. Law Cas.
122 ; 56 L. T. Rep. 343 ; 12 App. Cas. 247.

The House, having taken time to consider, gave 
judgment dismissing the appeal, Lords Wrenbury 
and Phillimore dissenting.

Viscount H a l d a n e .—The evidence in this case 
shows that the Drake, the cruiser commanded by 
the respondent, came round the northern side of 
Rathlin Island, and was compelled, as the result 
of the damage done by the torpedo which struck
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her, to abandon her original intention to try to 
proceed on a south-east course to Belfast. It  
was finally determined to take her round the 
island at its southern point, and to bring her to 
anchor in shoal water in Church Bay, on the 
west side of the island. This the cruiser endeav
oured to do, first turning round, east or south
east of the island, under starboard helm, so as 
to get into position, and thereafter being navigated 
under port helm. Her condition was bad. Two 
of her boiler rooms were out of action and full of 
water, and her speed had been reduced by a half. 
The steam steering gear had been carried away, 
as had been also the telephonic communication 
to the hand steering gear, which was in the after
part of the ship, below the water line. The steer
ing orders from the bridge had consequently to be 
given by transmission through a row of men, 
probably about twelve, and the management 
of the helm was, therefore, slow and ineflective. 
She had also a list to starboard, and was not under 
anything approaching to normal effective control, 
but had a tendency to yaw. The captain seems 
to have decided that he must somehow get her 
round the southern point of the island, which is 
known as Rue Point. Her syren or whistle had 
been rendered useless by the explosion. She was 
kept under port helm as soon as she was got into 
position, and she continued to be so kept, the helm 
being about 20 degrees to port. She was thus 
approaching Rue Point slowly, at a speed of about 
seven knots. As she was so approaching the 
point she exhibited two black shapes, to indicate 
that she was not under control or command, and 
these were seen by those on board the M end ip  
Range, which was approaching to near Rue Point 
from the other side of the island. At this time 
the M en d ip  Range was about three miles distant 
from the Drake. This was on the 2nd Oct. 1917. 
In  the end a collision took place between two 
ships somewhere between 10.25 and eleven in the 
forenoon of that day.

The M end ip  Range was directing her course so 
as to pass between Rue Point and the Mainland 
of Ireland, which was about two miles off. The 
scene of the collision was somewhere midway 
between the island and the mainland, possibly 
nearer to the former. The M end ip  Range, which 
had been among a group of vessels which the 
Drake had convoyed until they were near Rathlin 
Island, was proceeding westwards at a speed of 
about ten knots. It  was prudent for her to go 
at this speed because there was reason to suppose 
that more German submarines might be in the 
vicinity. The courses of the Drake and the 
M end ip  Range were in the first instance respec
tively roughly south-west and south-east. The 
collision took place at about right angles, the ram 
of the Drake striking the starboard side of the 
other vessel. By this time the Drake was veering 
in her direction to a little north of north-west, and 
the M end ip  Range to about north-east.

The action was brought by the appellants as 
owners of the M en d ip  Range, against the respondent 
as officer in charge of H.M.S. Drake, for damages 
caused by his negligent navigation. The defence 
was no negligence on his part, but negligence on 
the part of those on board the M en d ip  Range. 
The trial judge (Roche, J.) held that there was 
no negligence in the navigation of either ship, 
so that neither was to blame. The Court of Appeal 
took the same view. There was no counter-claim,

[EL o f  L.

for an obvious reason. The captain of the Drake, 
who could only be sued personally, had suffered 
no damage individually. There could, therefore, 
be no cross-appeal as to the finding of Roche, J- 
that the M en d ip  Range was not to blame. Having 
regard to the form of the proceedings and of the 
judgment, I  do not think that this causes any 
difficulty. The only point which the respondent 
has to establish is that he was not to blame, and be 
is not estopped, in my opinion, from raising any 
argument which is relevant to this point, even 
though it may involve some reproach to those on 
board the other ship. However, no such question, 
in the view which I  take, arises.

It  must be assumed that those on board the 
M en d ip  Range, having seen the special signal, 
knew that the D rake  was not under control or 
command, and that an obligation, therefore, 
rested on themselves to keep out of her way. f 
think that if the special signal was justified by 
the condition of the Drake, it exempted her captain 
from the duty of carrying out the provisions of 
the collision regulations as to ships on crossing 
courses. That the facts warranted the giving of 
the signal I  entertain no doubt. The state of the 
steering gear and of the shattered cruiser generally 
was such that the captain was warranted m thinking 
that he could at least do little more than get round 
the lo in t before she was in danger of foundering- 
His control over her course had ceased to be effec
tive. I  think that, as a consequence, his duty was 
no more than the common law duty of care in navi 
gating his ship in the condition in which it was.

The case made against the D rake  was that the 
master of the M en d ip  Range observed her to be 
so heading that it was not safe to attempt to pass 
across her bows, and that in order to pass astern 
of her he starboarded his helm. I t  is said tha 
after he had so starboarded for an appreciable 
time, two or three minutes, the Drake suddenly 
ported her helm, with the result that she rammed 
the other ship.

Both of the courts below have found the facts 
differently from this. The view they took was 
that the D rake  had been, since the time when she 
was first sighted, continuously under a port helm 
without alteration, and was keeping her course. 
She could steer only imperfectly, and she was no 
in a position to alter her helm rapidly. Her objec 
was, by keeping a port helm, to manage to ge 
round the Loint to the bay, taking care, as sh 
could not deflect her course, excepting very slowly’ 
and might yaw, not to approach too closely to th 
land. Her case is, in short, that such as her cours 
was, it was one already adopted when she w®̂  
first sighted by the M end ip  Range, and that fron̂  
this course she never deviated. Roche, J. food 
that she did not, after the M en d ip  Range h»a 
committed herself in the final minutes to a star
board helm, herself turn her helm to port, 
her direction altered at all at the last mom® ’ 
and this is not clear, it was not as the result of 
change of helm, but would, if it happened, be dm 
to uncontrollable yawing. , w.

This is a concurrent finding, and even if I  le 
myself free to dissent from it, there is nothing * 
the evidence which inclines me to do so. I  tm° 
further that the fact so found is a cardinal on > 
which disposes of the real foundation of the arg 
ment of the appellants. Those on board 
M en d ip  Range may have been justified in tak“*» 
the steps they did just before the collision, althoug

O w n e r s  o f  t h e  S t e a m s h ip  M e n d ip  R a n g e  v. R a d c l i f f e .
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they did not succeed in averting the collision. 
Rut those on board the D rake  were not shown to 
“»ve been in any way to blame.

I  am, therefore, of opinion that the appeal fails. 
Viscount F i n l a y .—In  this case a collision took 

place on the ind Oct. 1917, in Rathlin Sound, 
between the steamship M end ip  Range and H.M.S. 
Drake. An action was brought by the owners 

the M en d ip  Range to recover damages on the 
legation that the collision was caused by the 
l>egligence of those in charge of the Drake, the 
commanding officer being the nominal defendant. 
The defendant denied negligence on the part of 
the Drake, and pleaded that the collision was 
caused solely by the negligence of those on board 
the M end ip  Range.

The case was tried before Roche, J. with the 
Elder Brethren, and it was found by him that 
there was no negligence in the navigation of either 
cf the vessels. His decision w?s affirmed in the 
Vourt of Appeal. The present appeal is brought 
by the owners of the M en d ip  Range to have it 
decided that the collision was caused by negligence 
!!1 the navigation of the Drake. There was no 
aPl>eal against the decision that the M en d ip  Range 
was not to blame. The counsel for the respondent, 
J'hilst submitting that he was at liberty to attack 
or the purposes of this appeal the finding that 
here was no negligence in the navigation of the 

* ̂ n d ip  Range, disclaimed doing so.
The collision took place at a point distant from 

p T  a mile to a mile in a southerly direction from 
Rue Point in Rathlin, an island off the north-east 
coast of Ireland. The M en d ip  Range was bound 
°r Glasgow from Philadelphia, and was on a course 

°f S.E. s R. magnetic, making about ten knots, 
'vben she sighted the Drake distant about three 
llules on the port bow, and with her starboard 
aide open to the M en d ip  Range. In  this position 
». Would ordinarily have been the duty of the 
th a^e *° beep out of the way, and the duty of 
he M end ip  Range to keep her course (arts. 19 
hd 21 of the Regulations for Preventing Collisions 

p  b’ea), but the Drake, after sighting the M end ip  
■a^9 e, displayed two black balls or shapes, which, 

, hder art. 4 of these regulations, are required to 
e carried by a vessel which from any accident is 

1°* under command. The Drake was a cruiser of 
j ’TOO tons displacement and about 600ft. in 
j^Sth, and, together with some destroyers, had 

®n escorting a convoy of vessels proceeding 
ustward by the north side of Rathlin Island. 

afiOut 9 a.m. on the ind Oct. she was torpedoed 
h°ut five miles Westward of Altacarry Head, 
he damage done by the torpedo was very con- 
uerable. The Drake took a list to starboard, the 

, (''U11 -steering gear was put out of action and the 
th Pk°ni° communication was broken, so that 
J  vessel had to be steered by means of a hand 
ji which could be worked only with great 

wness and with the help of twelve men, while 
of6 bad to be transmitted through a number
brYl er men stationed at intervals between the 
ti lclge and the' hand wheel. I t  was contended for 
"m  ■Jral;e That she was “ not under command ” 
th e ?  'be meaning of art. 4, and bound to hoist 

® hlack balls, and that it was therefore the 
y of the M end ip  Range to keep out of her way. 

ivaA • being torpedoed, Captain Radcliffe, who 
tak m comniand of the Drake, determined to 
Co® ber to Belfast, and she proceeded on her 

13e for Belfast in a south-east direction from

Altacarry Head. But on the report of the engineer 
commander that the vessel could not hold out so 
far as Belfast, Captain Radcliffe determined to 
take her round Rue Point into Church Bay. 
For some unexplained reason (possibly on account 
of the suspected presence of hostile submarines) 
the captain brought the vessel round to her new 
course, not by porting but by starboarding and 
coming round the greater part of a circle, an 
operation which is said to have taken forty minutes. 
When this turning was completed and the vessel 
was steadied on her new course she is stated to 
have been at a point three miles distant from 
Altacarry Head in a south-east direction. She 
proceeded for some time on her new course and 
afterwards ported for the purpose of rounding 
Rue lo in t and so getting into Church Bay.

The M end ip  Range and the D rake  sighted one 
another at a distance of some three miles. The 
Preliminary Act, on behalf of the M en d ip  Range, 
stated the distance of the other vessel when first 
seen as about three miles and the bearing as about 
three points on the port bow, while the Act on 
behalf of the D rake  'put the M en d ip  Range at 
about three or four miles distant and about six 
points on the starboard bow; these statements 
may be taken as approximately correct. The 
M en d ip  Range was making about ten knots, and 
the D rake  about seven. The M en d ip  Range star
boarded intending to pass under the stem of the 
Drake, sounding two short blasts, but the D rake  
came round under the port helm with the result 
that the two vessels converged, the ram of the 
D rake  striking the starboard side of the M end ip  
Range. The evidenoe for the M en d ip  Range was 
that the Drake suddenly ported, thereby bringing 
about the catastrophe. On behalf of the Drake, 
it was contended that there had been no such 
sudden porting, and it was asserted that the 
D rake  had been for some considerable time under 
the port helm, and had been gradually coming 
round.

I t  is admitted that the M end ip  Range was not 
to blame for starboarding, as those on board of 
her might not have been able at the distance to 
see that the D rake  was then coming round under 
the port helm. The question of the navigation 
of the Drake is, to my mind, a very difficult one. 
According to the oral evidence from the M end ip  
Range, which is strongly corroborated by the 
photographs taken at the time of the collision by 
the young man Potts on board the M end ip  Range, 
the Drake came suddenly round under the port 
helm directly before the collision. Roche, J. 
found that the order for port helm action was 
given on board the Drake before there was any 
alteration on board the M en d ip  Range, by which 
I  understand the learned judge to mean before 
the M en d ip  Range had come round under ber 
starboard helm. He adds that he is satisfied that 
port helm action was taken not for the M end ip  
Range, “ but for the general purposes of the 
D rake  in directing her course to the beach where 
she desired to anchor in shoal water. Roche, J. 
stated his conclusion as follows : In  these cir
cumstances, I  am unable to find the Drake guilty 
of negligence because she took that action, she 
thinking that the M en d ip  Range, having regard 
to the ‘ not under command ’ signal, would shape 
to pass and would be able to pass clear of her 
on her port side and to the southward of her, and 
I  do not find the course taken, not for the M end ip
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Range, but for the general purposes of the Drake, 
a negligent or improper course.”

Earlier in his judgment the learned judge 
described the situation thus: “ Therefore it is 
obvious that a good deal, and, as I  find, the 
greater part of the alteration of the Drake  
occurred at quite a late stage, as I  am advised 
that it is a nautical probability, and I  find, as a 
fact, that although the action of the Drake under 
port helm was taken before the M end ip  Range 
herself altered under starboard helm its effect 
was not such as to become apparent to those 
on board of the M end ip  R ange; that the M en d ip  
Range thereupon starboarded, and the port helm 
of the Drake was adhered to, and that the one vessel 
so starboarding, and the other vessel so porting, 
the collision was brought about in the manner 
previously described.”

The finding of Roche, J. acquitting the Drake  
of negligence was affirmed in the Court of Appeal. 
Bankes, L.J., after referring to the terms of the 
judgment given in the court below, says: “ I  
think the general conclusion which I'draw  from 
the learned judge’s judgment is that he did 
intend to decide, and did decide, this very material 
question as to whether the D rake  took port helm 
action after the M en d ip  Range had starboarded ; 
he intended to decide that in favour of the Drake. 
I t  is suggested, no doubt, that the action of the 
D rake  under her port helm was more marked; 
she turned more rapidly, or she moved more 
rapidly under her port helm at the last than she 
had done at an earlier stage, in the time during 
which she had been in sight of the M end ip  Range, 
but I  do not think that he intended to find, and 
personally I  do not think he would have been 
justified in finding, that there was an alteration 
of helm in the sense that anyone in charge of the 
Drake gave any fresh helm orders. That is 
the conclusion at which I  have arrived upon 
this evidence, and, in my opinion, the view 
taken by the learned judge, as I  understand his 
view, as expressed by him, was right, and I  think 
that the M end ip  Range cannot be charged in this 
case with having in any way contributed to the 
accident, and I  think those in charge of the Drake  
were not negligent and were not to blame. The 
case is one in so far as she is concerned of inevitable 
accident. I  think the judgment of the learned 
judge below was right.”

The judgment of Scrutton, L. J. is devoted chiefly 
to the examination of the question whether the 
D rake  was justified in hoisting the “ not under 
command ” signal, and I  think the only passage 
in his judgment which is relevant to the point 
which I  am now considering is the following : 
“ The judge has found that the Drake, before 
the M en d ip  Range altered her course, and when the 
Drake hoisted her two black balls, had an order 
for port helm, an action not taken for the M end ip  
Range, but for the general purposes of the Drake  
in directing her course to the beach where she 
desired to anchor in shallow water. That is to 
say, being injured, she was taking the course 
necessary to save herself from injury. That, in 
my view, was a perfectly proper course for the 
ship to take even though she had hoisted two black 
balls, to try and save herself, even though her 
means of saving herself were unreliable, and it 
was under those circumstances the exact course 
she should pursue when she tried to save herself 
in that way. Now, so far as one can see, the

evidence amply justifies that finding of the judge- 
If  one looks at the chart, and sees where the 
Drake was torpedoed and the course she was pro
posing to make round, out of the Altacarry Head 
and Rue Point, one looks at the course of the 
M end ip  Range heading towards Fair Head and sees 
the place where the M end ip  Range must have been 
when she saw the D rake  clear of Rue Point about 
three miles off, it seems to me an irresistible 
conclusion that the D rake  seen at this place and 
being known to be going to Church Bay, must have 
been then under port helm. I t  was the only thing 
she could be doing reasonably to carry out her 
very proper plan of getting into Church Bay t° 
try and save herself. If  so, it is not a case where 
the Drake has, after the M en d ip  Range has com
mitted herself to a course of action, taken an 
unnecessary course which led to the collision. 
The Drake is carrying out the course necessary 
to save herself, and the M end ip  Range has mis 
understood it. I  agree with the finding that under 
the peculiar circumstances the M end ip  Range is not 
to blame, but I  also agree with the judge’s finding 
that the Drake was entitled to hoist the two black 
balls showing she was out of command and entitled 
to continue the course which she was on before the 
M en d ip  Range acted in the way she did, to save 
herself. She was unable, not through negligence, 
to avoid the collision, but because there was no 
step that she could have properly taken in the 
short time that elapsed between the two periods, 
each observing what the other was doing.”

The third member of the Court of Appeal, Eve, J-- 
said that he was not prepared to say that he would 
have come to the same conclusion as the trial 
judge, but that, whatever his own leaning, the 
learned judge’s decision was as likely to be right 
as a finding the other way.

It  therefore appears that in deciding this part 
of the case the decision of Roche, J. and that oi 
the Court of Appeal amount to concurrent finding5 
upon a question of fact substantially on the same 
grounds.

Our nautical assessors take strongly the vie'»' 
that the Drake was in no way to blame,. This ig> 
of course, a most important lactor in our con
sideration of a question of navigation. I  should, 
however, add that I  think that this opinion wa3 
to some extent influenced by the view of the 
assessors that the M end ip  Range ought to have been 
found to blame for starboarding.

The question whether the Drake was gunC 
of negligence leading to the collision is, to my mind, 
one of extreme difficulty. I t  does not, however, 
come before us as if we were a court of firS 
instance. We have to deal with the concurren 
findings by Roche, J. and the Court of App€3 
on a matter of fact. I  do not think that the fac 
are clear enough to justify us in disregarding tb® 
advice of our nautical assessors and setting asid 
the concurrent judgments of two courts which ha1 - 
each of them, the assistance of nautical assessors- 
In  my opinion, therefore, the appeal against t® 
acquittal of the Drake for negligence in navig»ti°
should fail.

There remains for consideration the quest)-? 
whether the Drake was justified in hoisting t® 
signal that she was “ not under command.”

The fourth article of the Regulations so far 3 
applicable to the present case is as follows :

“ (a) A vessel which from any accident is n. 
under command . . . shall by day carry io



MAHITIME LAW CASES. 247

H. o f  L . ]  O w n e r s  o f  t h e  S t e a m s h ip  M e n d ip  R a n g e  v. R a p c l if f e . _______ [H. o f  L.

a vertical line one over the other, not less than 
6ft. apart, where they can best be seen, two 
Mack balls or shapes, each 2ft. in diameter.

“ (d) The . . . shapes required to be shown
*jy this article are to be taken by other vessels 
as signals that the vessel showing them is not 
under command and cannot therefore get out of 
the way.”

It  was contended for the M end ip  Range that the 
Drake was in fact under command and that the 
signal of the two shapes was therefore improper 
and misleading. Art. 4 requires that a vessel 
which from any accident is not under command 
shall exhibit the signal. The test is the condition 
°f the vessel in point of fact. Is she or is she not 
under command ?

Two views have been taken of the construction 
M the article on this point. They are stated by 
Lord Herschell in The P . Caland (7 Asp. Mar. Law 
Las- 317, at p. 318: 68 L. T. Rep. 469; (1893) 
A- C. 207, at p. 212-3) as follows :

11 In  the Court of Appeal the Master of the Rolls 
expressed himself as follows : ‘ Now looking at the 
w°rds of the statute, at the first part of the clause, 
vv-hioh speaks of her not being under command, 
and the second part her not being under command 
s° that she cannot keep out of the way—taking 
bhose two together, it seems to me that the real 
construction of the rules is that she must, through 
Some accident, be in such a position that she is 
not under command in this sense, that she could 
not keep out of the way of another vessel coming 
near her. But if she can be steered, and can be 
flopped, and can go ahead—which is necessary 
ln order that she may be steered—then she is 
under command, and the apprehension of her 
being likely (however well founded) to be in a few 
Moments out of command does not show that 
sne is out of command at the moment spoken 

. And the other learned judges concurred in this 
Mew. I  cannot but think that this construction is 
Somewhat too narrow. Suppose the vessel, though 
having steerage way on her and capable of being 
steered to port or starboard, yet, owing to some 
disablement, answered her helm but very slowly, 
®o that if an occasion for doing so should arise 
?he could not get out of the way of another vessel 
111 the manner which such vessel would have 
reason to anticipate. And suppose, though she 
cah stop and reverse, she can only do so after 
peat and unusual delay. I  am not satisfied that 
‘h either of these cases she might not be properly 
escribed as not under command, and not able 
0 keep out of the way of other vessels. It  is not 
recessary to dwell upon the point, as it has no 
application to the present case, but I  wish to guard 
gainst being supposed to assent to so narrow a 
destruction as appears to me to have been adopted 
y the court below.”
It  was not necessary for Lord Herschell in that 

ase to decide this question of construction, but 
clearly indicated the inclination of his opinion. 

.18 now necessary that we should decide the 
P°int, as on the construction depends the answer 
0 the question whether the D rake  was “ not under
°M m and.”

j  ̂think that the view indicated by Lord Herschell 
j, the passage which I  have quoted is correct. 
( i 4̂ vessel is in such a condition owing to an accident 
aft 8̂ e can only get out of the way of another 
b»6r r̂eat and unusual delay I  think she must 

considered as “ not under command ” for the

purpose of art. 4. She is not able to behave as 
those on board other vessels meeting her would 
reasonably expect. Both courts below, with the 
assistance of their nautical assessors, arrived at 
the conclusion that the D rake  was in such a con
dition. We have consulted our own nautical 
assessors on the point and they take the same 
view, and entertain no doubt whatever that this 
vessel was in such a state that the signal ought to 
have been hoisted. The construction of the rule 
is, of course, not for the assessors but for the House. 
But when that construction has been ascertained 
the question whether on the facts the disability 
which the accident entailed on the vessel was such 
as to put her out of command is one of fact ; in 
most cases it is largely a matter of degree.

In  my opinion thé D rake  was not under command 
within the meaning of art. 4 and the signal was 
properly hoisted. , ,

I t  was also argued on behalf of the D rake  that, 
whether she was in fact out of command or not, 
those in control of her in good faith and on 
reasonable grounds believed that she was, and 
that this justified the hoisting of the signal.

Reference was made in support of this contention 
of the respondent to what was said by Lord Bowen 
in The B ery l (5 Asp. Mar. Law Cas. 321, at 
p. 325: 51 L. T. Rep. 554; (1884) 9 P. Div 
137, at p. 144) in considering the effect of the old 
art. 18 (now art. 23) as to the duty, if necessary, 
to stop and reverse. Lord Bowen said it might be 
a matter for consideration whether “ if necessary 
meant if it is actually necessary or only if the 
captain should reasonably think the necessity had 
arisen, and in the subsequent case of The Veto 
(6 Asp. Mar. Law Cas. 479, at p. 487 ; 62 L. 1. 
Rep. 1; (1889) 14 App. Cas. 670, pp. 693-4) Lord 
Herschell said with reference to this article that 
he agreed “ that the necessity must not be such 
as to beoome manifest only when all the facts are 
ascertained, but must be such as would be apparent 
to a seaman of ordinary skill and prudence with the 
knowledge he possesses at the time.

The doctrine so laid down by Lord Herschell 
appears to me not relevant to the construction of 
art. 4. I t  is quite reasonable to construe a direction 
to stop and reverse if necessary as having reference 
to the facts as apparent at the time, and it would 
be unreasonable to hold the captain in fault because 
it appears by the light of facts afterwards ascer
tained that another course would have been better. 
But such considerations are not applicable to an 
article which prescribes that if the vessel is not 
under command a certain signal shall be hoisted. 
The question is of the condition of the vessel 
in point of fact and if she is out of control the 
signal is to be hoisted. Those in control of the vessel 
are in the best position for knowing whether she 
is under command or not. If  they come to a wrong 
conclusion on the question of fact the action 
taken thereon is not justified. That they acted 
bond fide and on reasonable grounds may affect 
the question of blame to be attributed to their 
action or inaction ; it has no bearing on the question 
whether under art. 4 the proper course was taken. 
The question whether the signal should be made p 
me between the vessel and other vessels, and their 
fights in te r se depend on the language of the 
article coupled with the facts as they exist. It  
is a question not whether there was negligence, 
but whether the signal was required by the 
article.
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In  the present case indeed this point of the 
respondent’s is not very intelligible. All the facts 
as to the condition of the D rake  were perfectly 
well known to those on board of her. The real 
charge made against her by the M en d ip  Range 
was that she acted in hoisting the signal “ not 
under command ” on the view of the meaning of 
the article taken by Lord Herschell and not on the 
narrower view of its effect which had been adopted 
in The Ceto (sup.) by the Court of Appeal. If  a 
rule has been misconstrued, it is immaterial to 
inquire whether there was good faith or reasonable 
ground for the misconstruction. In  fact, the 
article was rightly construed by the captain of 
the Drake.

In my opinion this appeal should be dismissed 
with costa.

Lord A t k i n s o n .—During the course of the 
argument in this case, three questions have emerged 
for decision by your Lordships. First, whether 
the ship-of-war, the Drake, from the time she was 
torpedoed up to the time of her collision with the 
M en d ip  Range, was, by reason of an accident, 
out of control within the meaning of art. 4 of the 
Regulations for Preventing Collisions at Sea, which 
came into force on the 1st July 1897. Second, 
whether the respondent was guilty of negligence 
in hoisting on his ship the signals prescribed by 
that article as soon as he had sighted the M end ip  
Range. Third, whether the respondent was guilty 
of negligence in rapidly turning his ship to star
board while the M en d ip  Range was acting under her 
starboard helm, so as to make it impossible for the 
M en d ip  Range to clear her. Each of these ques
tions is a question of fact. I t  is, in my opinion, 
absolutely clear that there was abundant evidence 
given before the learned judge, Roche, J., who 
tried the case, to justify his finding in favour of 
the respondent on each of the issues of fact thus 
raised. The second and third questions may 
readily, for all practical purposes, be condensed 
into one, namely, did the respondent on this 
occasion navigate and manage his ship, even if 
not under command, in such a faulty, unseamanlike, 
and improper manner as amounted under the then 
existing circumstances to the negligent manage
ment and navigation of her. Mr. Laing, on behalf 
of the appellant, urged in reply, if not before, 
that there were not concurrent findings in the 
courts below on each of these three questions of 
fact. I t  is not necessary that the decision of a 
judge on any question of fact should be couched 
in any particular form of words. I t  appears to 
me to be quite enough if he uses language which 
clearly conveys the meaning that he decides tin 
question one way or the other; and in my view 
a judge equally finds upon an issue of fact if he 
clearly expresses his concurrence with the decision 
of another judge who has decided that issue.

In  his judgment Roche, J. says : “ I  am unable 
to find the person responsible for the navigation 
of the Drake guilty of negligence, because he has 
taken the view he did and has hoisted the two 
black balls. Therefore I  arrive at the negative 
conclusion that I  am unable to find, and do not 
find, the captain of the D rake  or the navigating 
officer guilty of negligence for hoisting the ‘ not 
under command ’ signals. Had I  found that she 
was wrongly exhibiting the non-command signals 
I  should have found that it contributed ” [to the 
collision he evidently means]. “ Mr. Aspinall 
argues that it did not, but I  should have so found

[H. o f  L.

because I  think it was the cause of the other vessel 
starboarding.” This last statement would appear 
to me to amount to a clear expression of opinion 
that the Drake was not under command. He then 
goes on to deal with what he calls the main charge 
against the Drake, “ namely, that she failed to 
keep her course and speed, that is to say, that 
she improperly ported her helm and allowed her 
head to go off to starboard. . . .  In  these 
circumstances I  am unable to find the D rakt 
guilty of negligence because she took that action- 
she thinking that the M en d ip  Range, having 
regard to the ‘ not under command ’ signal, would 
shape to pass, and would be able to pass, clear 
of her on her port side and to the southward of 
her, and I  so find the course taken, not for the 
M en d ip  Range, but for the general purposes of 
the Drake, a negligent or improper course.”̂  By 
the words, “ general purposes of the D rake ," the 
learned judge meant the purpose of the D rakt 
to get into shoal water where she might anchor in 
safety.

It  is in my mind clear that, by these passages 
from the judgment which I  have cited, the learned 
judge conveyed, and meant to convey, that be 
intended to decide, and did then decide, each of 
the three questions of fact I  have mentioned in 
favour of the respondent. It  is next contender 
that Bankes, L.J. did not express himself in such 
a way as to indicate that he concurred with 
Roche, J. in the decisions on each of those questions 
of fact. I  think that that contention is as unsus
tainable as the other. He says it appeared to hi® 
that there was amply sufficient evidence to justify 
a finding that the vessel was not under control j  
that he himself should so find. That he then aske 
of his assessors the question whether, having 
regard to the injuries to the Drake, did they consider 
the hoisting of the out of command signals wa= 
justified ? That they answered “ Fes,” and tha 
he entirely agreed with them, adding that it wa® 
unnecessary he should add anything more on the 
question raised by Mr. Laing as to whether the 
vessel was or was not under control within the 
meaning of art. 4.

He then adds: “ Mr. Laing seems to draw » 
distinction between the fact of whether she was 
not under command and whether those in charge o 
her were justified in considering that she was no 
under command, but, personally, I  cannot see an' 
real distinction. If  this court, or any other court, 
were of opinion that the vessel was not in such 
condition as to be properly described as not undei 
command, they would not come to the conclus®  ̂
that those on board were justified in considering 
that she was in that condition. The court oo® 
to the conclusion as to whether the officers we® 
justified upon the opinion that they themselv 
formed as to the actual condition of the vessel-

This passage makes it plain, I  think, that t 
learned Lord Justice concurred with Roche, J- 
findings on the first and second questions of f»c ' 
He then proceeds to deal with the third quest® 
of fact, and after criticising Roche, J.’s worfq 
says that he does not think that the learn? 
judge intended to find that there was any alter 
tion of the helm of the D rake  in the sense th 
anyone in charge of the D rake  gave port b® g 
orders, and then says that those in charge of ' f 
Drake were not negligent and were not to bla-111 ' 
that the case was one so far as the Drake 
concerned of inevitable accident, and that

O w n e r s  o f  t h e  S t e a m s h ip  M e n d ip  R a n g e  v. R a d c l i f f e .
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thought the judgment appealed from was right, 
tt was not suggested even that Scrutton, L.J. 
<hd not come on these three questions to con
clusions practically identical with those arrived 
at by Roche, J. The case, therefore, is one in 
which there are concurrent findings on the three 
decisive questions of fact. The principle which 
should guide your Lordships in dealing with such 
a case is laid down by Lord Herschell with his 
accustomed clearness and precision in the case of 
J-he P. Caland (sup.) in these words : “ I  quite agree 
^ufh what has been said in previous cases as to 
yhe importance of not disturbing a finding of fact 
iu which both the courts below have concurred, 
r think such a step ought only to be taken where 
d can be clearly demonstrated that the finding was 
erroneous. In  the present case, although I  might 
Probably myself have come to a different con
clusion, I  cannot say that any cardinal fact was 
disregarded or unduly estimated by- the courts 
below. I  can lay hold on nothing as turning the 
balance decisively one way or the other. I  think 
rhe decision of the question of fact at issue depends 
upon which way the balance of probability inclines, 
aud I  am not prepared to advise your Lordships 
hat it so unequivocably inclines in the opposite 

direction to that indicated in the judgment of the 
p°urt below that this House would be justified 
ui reversing the judgment appealed from. Lord 
Watson concurred.” I  think the passage applies 
strongly to the present case. Even if I  felt, which 

certainly do not, that if I  had been in the place 
cr Roche, J. or of that of the learned judges in the 

purt of Appeal I  might have come to conclusions 
difierent from those at which they arrived, I  should, 
°U these three questions of fact, applying the 
Principle so laid down by Lord Herschell, have felt 
inyself bound not to concur in reversing the judg- 

ent appealed from.
j The Geto case (sup.) Lord Herschell lays 
°Wn another principle which, in my opinion, 

j. Particularly applicable to the present case. 
.e said: “ I  quite agree with the Master

the Rolls that rigorous accuracy is not to 
of c?Pected in the evidence of seamen in cases 

this description (i.e., collision cases). It  would 
c a mistake to tie them down to the letter of 
eir evidence, to the exact number of points that 

re mentioned, either in relation td the bearing 
c °ther vessels or to the alteration of their 
b̂ Ur®ea- I  think one must deal with the matter 

oad]y.” if  that principle be applicable even 
Uere duty requires that such matters as those 
entioned should be accurately ascertained, how 

hi h more forcibly must it apply where accuracy 
j? respect of them is comparatively immaterial. 
'ifh llnŝ ance- how can it possibly affect this case 
diat her the Drake turned Altacarry Head at a 
tvh tu°e *rom it of three miles or five miles, or 
ste a- r when she completed her large circle and
§ — momentarily she steered a course of 
r  0r S-E. or S.S.E. ? She was steered to turn 
Rae r’oint and seek for safety in shallow Church 
ber̂ ’.,and care was taken by those in charge of 
arm owing to her condition, she should not 
The v-̂ h *he shore of Rathlin Island too closely.
who
hei

6 broad fact is that all her officers and others 
0 were examined on her behalf swore that 

helmp0r. nehn was ordered to be put 20 degrees to 
,io ’ and that she came slowly to starboard 
eSa lriu°usly. It  is true that no person was 

bnned to prove that this order was actually
V o i . X Y . ,  N .  S .

carried out, but these witnesses cannot be mistaken 
as to whether their ship was slowly turning to 
starboard as if on a port helm, all along from 
the time she had completed her large circle, 
steadied, and made for Church Bay up to the 
collision. That is an entirely different thing from 
fixing distances or bearings, or measuring time. 
If  their evidence on this point be untrue, then 
they must be deliberately forswearing themselves. 
No judge who has considered this case has accepted 
this latter theory, and, speaking for myself, I  do 
not accept it. Again, it was suggested that if 
the D rake  was slowly coming to starboard, during 
all the time deposed to, she must have gone 
aground qn Rathlin Island or been much nearer 
to the coast of that island than the place of collision. 
The place of collision would appear to depend 
very much on the distance, eastward of this island, 
of the spot where the D rake  finished her long circle. 
There was no object to be gained at the time by 
fixing the distance of that point from the shore 
with accuracy.

Of course once the M end ip  Range was sighted 
the captain and crew of the D rake  were bound 
to navigate their ship with such care, caution, 
and skill as was reasonable under the circumstances, 
despite terrors and apprehensions and anxieties 
which must have beset them in their perilous 
endeavour to reach a place of safety.

The captain and crew of the D rake  were, I  have 
no doubt, like all their fellows in the Royal Navy, 
cool and courageous men; but they were, after 
all, human beings, and to most, if not all, human 
beings life is sweet; and it is in my view not only 
unjust to them but misleading to ignore the special 
circumstances under which they acted and treat 
them as having no perils to encounter, save those 
which attend in peaceful times ordinary navigation. 
Yet it appears to me that the argument for the 
appellants has proceeded very much upon these 
latter lines.

Mr. Laing insisted very strenuously that a ship 
to come within art. 4 must, in fact, be out of 
command and not merely out of command accord
ing to the opinion and bona fide  belief of her 
captain, even though in forming that opinion 
and belief he should have made all reasonable 
inquiry and examination to ascertain the true 
condition of his ship, and brought to bear upon 
the facts so ascertained all the skill and knowledge 
of a fully competent seaman, so that his opinion 
and belief were in the result based upon reasonal .e 
grounds.

I t  is obvious that the captain must act on 
the facts he has ascertained in the manner men
tioned, and not on facts not known to him, and 
hoist the signals prescribed by art. 4. He cannot 
send for experts to examine his ship and advise 
him if his diagnosis of her condition is sound 
and right or erroneous. If  the captain’s diagnosis 
was right he would be held justified in putting 
up the authorised signals and treating his ship 
as not bound to keep out of the way of a crossing 
ship. If  his. diagnosis of his ship’s condition at 
the time should possibly twelve months afterwards 
be in a judicial inquiry proved by the evidence 
of experts to have been erroneous, then his aetion, 
based on the assumption it was not erroneous, 
would necessarily be held to be wrong and blame- 
able notwithstanding that he acted on a belief 
and opinion carefully formed and based on reason
able grounds. For instance, in the present case

2 K
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one of the matters upon which he based his opinion 
of his ship’s condition, was that as her bulkheads 
were leaking they might under pressure give way, 
when his ship would sink or turn turtle, as she 
afterwards did. But according to the argument, 
if the Drake reached Belfast and, on being examined 
in dock by the dock’s experts, they disagreed 
with the captain as to the dangerous and 
threatening condition of the bulkheads of his 
ship, he must be held in a court which tried the 
question and accepted the expert’s evidence, to 
have acted wrongly in hoisting the prescribed 
signals.

Again, I  am not quite sure whether Mr. Laing 
contended that the captain’s culpability must be 
judged by the facts as they appeared to him at 
the time he acted or by some new facts subsequently 
disclosed. Some light may be indirectly thrown 
upon this latter point if not upon the preceding 
one by the provisions of art. 23 of these same 
regulations, and the judgment of this House in 
the Geto case (sup.). This art. 23 provides that 
“ Every steam vessel which is directed to keep out 
of the way of another vessel shall, on approaching 
that other, if necessary, slacken her speed, or stop, 
or reverse.” The regulation corresponds with the 
art. 18 of the regulation of 1884. A question 
was raised upon the construction of this latter 
article as to who was to be the judge of 
“ the necessity of doing one or more of these 
things.” In  the case of the B ery l (sup .) Bowen, 
L.J., as he then was, said: “ It  may there
fore be a matter of construction whether ‘ if 
necessary ’ is to be construed as meaning ‘ if 
it is actually necessary,’ or only if the captain 
should reasonably think that a necessity has 
arisen, but even if we were to take the latter 
as the construction most favourable to the master 
of the B ery l, the answer of our assessors to the 
question put to them, which the Master of the 
Rolls has already referred to puts him clearly in 
the wrong and obliges us to hold that the B ery l 
was also to blame for the collision.” Fry, L.J., 
at p. 145, says: “ It  has been argued that the 
necessity is to be estimated by the event and not 
by the judgment of a seaman acting reasonably 
under the circumstances. It  is not necessary to 
decide this point, for from the latter point of 
view the answer of our assessors shows that the 
captain of the B ery l broke the rule.”

In  Mar den on Collisions the decision of the 
House of Lords in the case of the Ceto is treated 
as having decided this question, and held that the 
rule was to be construed as bearing the latter of 
these two meanings.

Lord Halsbury, in that case, said: “ The 
question, shortly stated, is whether two vessels 
approaching each other and knowing that they 
were approaching each other, in a dense fog through 
which it was impossible to see lights or signals or 
any part of the vessels by either of them were not 
both to blame for not stopping and reversing until 
they had ascertained more distinctly their respective 
courses. I  quite agree that the solution of that 
question must not depend on the state of facts 
afterwards ascertained unless there was enough 
to tell both parties at the time what the condition 
of facts was. . . . Each of them was aware
or ought to have been aware, that this approach 
did involve risk of collision, and the question is 
whether the facts were such in the knowledge of 
each that as prudent and reasonable persons

[H. or L.

those responsible for the navigation of the ship 
should have stopped and reversed.”

Lord Watson said : “ Whether it w'as in a reason
able sense» necessary for the master of the Ceto to 
stop and reverse her engines before the Lebanon 
hove in sight is a question not of law but of fact. 
His duty in that respect must depend not upon 
the result of the whole facts now disclosed in 
evidence, but upon his own observation of the 
Lebanon fog signals, and the indications of the posi
tion and course of the Lebanon relatively to his 
own vessel, which those observations ought to have 
conveyed to a prudent seaman of ordinary skill.’ 

Lord Herschell said: “ The sole question is 
whether the Geto should be held to blame in respect 
of having disobeyed the requirements of art. R  
. . . This resolves itself into the further question
whether under the circumstances, in a dense fog 
with the indications which the master of the Geto 
had of the position of the other vessel he ought, 
by the exercise of reasonable care and prudence, 
to have known that it was necessary to stop. For 
I  agree that the necessity must not be such as to 
become manifest only when all the facts are ascer
tained, but must be such as would be apparent to 
a seaman of ordinary skill and prudence, with the 
knowledge which he possesses at the time.”

In  the case of the B e ry l (sup.), Lord Esher said • 
“ But when you speak of rules which are to regulate 
the conduct of people, those rules can only apply 
to circumstances which must or ought to be know'1' 
at the time. You cannot regulate the conduct 
of people by unknown circumstances. When you 
instruct people you instruct them as to what the} 
ought to do under circumstances which are or 
ought to be before them.” This statement or 
the law was approved by Lord Herschell u1 
the Theodor H . Rand (sup.). Having regard to 
this decision, I  confess I  have difficulty in seeing 
on what principle, if the captain of a ship 
injured by accident comes, after due and reason
able examination and inquiry to the conclusion 
that the facts then by him ascertained con
stitute reasonable grounds for the belief aq 
opinion that his ship is not under command, h 
would not be held justified for having hoisted t e 
appointed signals, at all events if the court before 
which the question comes for decision concui 
with him in thinking that the facts at the time s 
discovered do afford reasonable grounds for 1 
opinion, he has formed, even though facts shou 
subsequently be discovered which would sh° 
that the supposed facts upon which he form» 
his opinion were erroneous, it may well be that tn 
captain’s protection is still wider than this aI* 
that under the circumstances mentioned he shot 
be held justified in his action, although the com 
should hold that the fact known to him at the tun 
he hoisted these signals did not in fact aftor 
reasonable grounds for his act. e

It  is not necessary to decide either of the 
questions in the present case, inasmuch as I  n . 
only think that the concurrent finding of the cour • 
below on the three questions of fact I  have alrea 
mentioned ought not to be disturbed, but in addi i 
because I  am of opinion that each and every o 
of these findings was right, I  need hardly say t 
I  thoroughly concur in the opinions expressed • 
Lords Herschell and Watson in the case of * 
P. Caland (sup.), as to the proper construct! 
of art. 5 of the regulations. Too much rena® 
was, I  think, placed by the appellants on

Owners of the  Steamship M en dip  Range v. R adcliffe.
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enlargements produced of two photographs taken 
by an apprentice on, board the M en d ip  Range, 
named Potts, as proof of the charge made by the 
appellants that the D rake  just before the collision 
Rapidly turned to starboard and made it impossible 

the M en d ip  Range by porting to clear her. 
fne sequence of the events stated by Captain 
1hacker was not accepted by any of the learned 
Judges who dealt with the case. The suggestion 
hat this turning movement was made deliberately 

oy the Drake was rejected by all of them. Had it 
oeen made deliberately by order it would not only 
have been wrong and reckless, but in my view 
almost insane in character on the part of those in 
<: iarge of the Drake ; and if it took place without 
any change of helm it proves all the more conclu- 
sively that the D rake  was not under command, 
else why would she answer her unaltered helm 
?? ^regularly. Roche, J. endeavoured to reconcile 
he evidence of the officers of the D rake  with the 

statement made by the captain of the M en d ip  
-nange by suggesting that the porting of the Drake  
vas not so effective in the early part of her progress 
us at the end of it, that most of the effect of the 
h°rting took place at the end; and that the effect 
1 the porting at the earlier stage was not so marked 
8 was or ought to have been apparent to those on 
°ard the M en d ip  Range. I  cannot say that I  
egard this explanation as very satisfactory. I  

rp? n°t know if the learned Lords Justices did so. 
he story of the apprentice was most extraordinary. 
*  be true, it is not to be wondered at that many 

^ P 8 were lost. The M en d ip  Range carried a gun, 
, guns, presumably to protect herself against 

°stile attack by submarines amongst other craft. 
°tts was one of the crew of one of the guns, 

i  bn Gemmel was the foreman gunner. His 
Usmess apparently was to watch for sub- 

if a‘̂ xea> an<̂  presumably to help to fire on them 
he i<y appeared. In reply to a question he said 
-rr was supposed to be looking after submarines.”
, e assumed when he saw the Drake that she had 

torpedoed. “ She was,” he says, “ on the 
anrl *^'4 sbarb°ard bow and appeared to be turning, 
out .^lcn other members of the gun’s crew cried 
and r 6 *s burn*ng ; there is going to be a collision,’ 
will the chief gunner made the remark ‘ you 
dem Catck ber on “ the turn,” ’ ” but neither the 
anJ?ands of duty, nor the danger of being torpedoed 
to iJUn̂  by one the submarines he was employed 
in Sb°ot at, nor the danger of his ship being sunk 
gr a collision, could chill his devotion to the photo- 
Up  ̂ u- arb The only effect of these dangers 
be*1 bon was to make him think that it would 
to, oiterestiiig thing to take a snapshot of this 
he eb°ed cruiser coming round. The Drake, 
fi sa.Vs. was about three miles away when he 
Me,,.?'1'?  ber bearing about three points on the 
(in tk-b1 ® Pol't bow, but was not under a port helm 

“ls he contradicts all the officers of the Drake  
2 8 0o’ most, one exception). She was about 
Hot ,away—a little over a quarter of a mile,
8hoi ff'hb0 half a mile—when the chief gunner 
hftn , bhe D rake  was a mile away. But the most 
as t°r point of all is that no evidence is given 
of «° *"he time which elapsed between the taking 
an jPhotos. The witness is asked : “ How long 
do ,, tervpl would be between the two photographs, 
But in bhink ? ” That question is never answered, 
the nr ° wbness asked: “ Is the churning up of 
revp- in the second photograph due to the 

Slng of the engines ? ” He rephes : “ I  do

not know.” Then he is asked: “ It  looks like it, 
does it not ? You know more about the photo
graphs than I  do ? ” And he rephes : “ It  is hard 
to say because it probably may have been made 
by the ship meeting up against the water as we 
were under a starboard helm.” But the D rake  
herself was under a port helm. How the starboard 
helm of the M en d ip  Range would cause the churning 
shown at the stem of the D rake  is a mystery to me. 
Now the Drake, the witness says, was about a 
quarter of a mile away when he took the first 
photo. At the rate of seven knots per hour, 
which is the speed of the Drake, as found by 
Roche, J., she would traverse one mile in 8:) minutes 
and a quarter of a mile in 2) minutes. If  the two 
ships were approaching each other end on, i.e., at 
seventeen knots per hour, as the M en d ip  Range's 
speed was ten knots they would traverse a mile 
in 3-f9-r  minutes, a little more than 31 minutes, 
and a quarter of a mile in 52 seconds. Of course 
they were not approaching end on, but they were 
approaching to some extent sideways, and the 
inference I  draw from these figures is that the second 
photo was taken in the very jaws of the collision 
after the D rake  and the M en d ip  Range had each 
reversed their engines and gone full speed astern 
and the relative positions of the two ships had 
completely changed. Neither Gemmel nor any 
of the members of the crew who made the alleged 
remark to Potts were examined. Neither Roche, J. 
nor the Lords Justices in the Court of Appeal 
appear to have attached any importance to these 
photographs. I  think they were right in taking 
that course. For these reasons I  think the appeal 
fails and should be dismissed with costs.

Lord W r e n b u r y .—The construction of the rules 
relevant to this case is important for its decision, 
and I  shall at the outset express my opinion upon 
it. Art. 19 provides that where steam vessels 
are crossing, so as to involve the risk of collision, 
the vessel which has the other on her own starboard 
side shall keep out of the way of the other. Art. 21 
provides that “ Where by any of these rules one 
or two vessels is to keep out of the way the other 
shall keep her course and speed.” These rules 
govern the movements of the keep-out-of-the-way 
(or giving-way) ship, and of the course and speed 
(or stand-on) ship. Art. 4 provides for the case 
of a ship “ which from any accident is not under 
command.” She is to indicate her condition by 
certain signals, and (d) other vessels are to accept 
them as signals showing them that she is “ not 
under command and cannot therefore get out of 
the way.” The whole effect of art. 4 is to relieve 
the ship not under command if she be the giving
way ship from the obligation of keeping out of 
the way. The rules say nothing as to any obligation 
then arising in the other ship to keep out of the 
way, but as a matter of seamanship if the one 
vessel is not able to get out of the way it is the 
duty of the other to do so. She is not, however, 
one which “ by any of these rules is to keep out 
of the way” within art. 21. She owes a duty to 
keep out of the way of a ship which (being not under 
command) “ cannot therefore get out of the way ” 
within art. 4, but her duty in that respect arises 
not from anything in the rules, but from the duty 
of good seamanship and from the common law duty 
of not being negligent.

Then what is the duty of the ship not under 
command ? She (if she was the keep-out-of-the- 
way' or giving-way ship) is relieved from the duty
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of keeping out of the way (art. 4). But there is 
nothing in the rules to provide that she is to keep 
her course and speed—or, in other words, to become 
the stand-on ship. In  the nature of things it 
would be unreasonable that the rules should provide 
that she should keep her course and speed, when 
ex hypnthesi she is not under command and may 
not be in a position so to do. So far as the rules 
are concerned her duty also is undefined. Her 
duty arises apart from the rules, and is a duty 
not to be negligent, to use good seamanship, to 
do nothing to foil the other vessel in doing the 
duty which she, as above stated, now owes to 
keep out of the way.

To apply these observations to the present case. 
The M end ip  Range, when she saw. the two black 
balls of the Drake, was bound to know that the 
D rake  was relieved of the obligation to keep out 
of the way. and that she (the M end ip  Range) 
had to accept the responsibility of becoming that 
which otherwise she was not, namely, the keep 
out-of-the-way ship. The Drake, for her part, did 
not become a stand-on ship, but owed a duty which, 
so far as the rules are concerned, was not defined, 
but which was the duty of good seamanship and 
of not being negligent. She owed the duty not 
to do anything to obviate or annul or render 
dangerous the manoeuvre, which the M en d ip  Range 
now owed the duty to make, to keep out of the 
way.

Importance was attached below to the question 
whether the D rake  was really out of command— 
whether she acted rightly in hoisting the two 
black balls. It  is a question which has no bearing 
in forming a judgment upon the manoeuvres of 
the M en d ip  Range. By hoisting the signal the 
D rake  had said that she was—and the M end ip  
Range was entitled and bound to assume that she 
was—not under command. As between the two 
ships the Dra. e must be taken to be that which 
she said she was. She was bound to play the part 
of the character which she had assumed. Her 
duty was not to foil the manoeuvres of the M end ip  
Range.

I t  has been decided (and it is a cardinal fact in 
the case) that the M end ip  Range was not to blame, 
the contention was technically open to the re
spondent, and he has not waived it. I  have to 
start therefore with the established fact that the 
M en d ip  Range was right in starboarding, was 
right in continuing to starboard, and was right 
in being where she was and as she was when 
the collision took place. The whole question, 
therefore, is whether the Drake was to blame for 
so acting that she was at the moment of the 
collision found at the same place.

Roche, J. found that the Drake was not under 
effective port helm for anything like ten minutes 
before the collision. He does not, it is true, find' 
affirmatively that she had during those ten minutes 
altered her helm, but he does find that “ it was 
impossible that there could have been an effective 
porting for anything like the long period alleged.” 
He finds that “ at the time the vessels were at a 
distance of about a mile there had been no effective 
porting of the Drake from a course of south-west 
such as would be, was or ought to have been, 
apparent to those on board the M end ip  Range. 
Our assessors tell us that looking at photograph 
No. I  and judging by the apparent size of the 
D rake  she was about a mile away when that photo
graph was taken. Up to that time, therefore,

according to the learned judge’s finding, there 
had been no effective porting on the part of the 
Drake. Our assessors also tell us that looking at 
photograph No. 2 and having regard to the speed, 
the time that must have elapsed between the two 
photographs must have been about a minute 
and a half. In photo No. 1 the funnels of the 
D rake  are closed and from the M en d ip  Range they 
are seen in a continuous line showing their port 
sides. The motion of the M end ip  Range would 
tend to keep the funnels closed and to cause them 
to tend to show their starboard sides. In  other 
words the motion of the M en d ip  Range would 
tend to counteract the opening of the funnels 
showing their port sides. Notwithstanding this 
the Drake in (say) a minute and a half so altered 
her heading that the funnels were entirely open, 
showing their port sides. She had gone round to 
starboard through a right angle or a little more. 
This must have been a most effective port helm.”

Bankes, L.J. does not find the same facts as 
Roche, J. He agrees with him that the action of 
the Drake under her port helm was not so appre
ciable as to throw any blame upon the master of 
the M end ip  Range for not realising when he gave 
the order to starboard that he was starboarding 
to a vessel then already committed to a port helm. 
In  other words he finds that the Drake was not in 
the earlier stage turning to starboard at anything 
like the rate at which she was turning in the last 
minute and a half. He also finds that there was 
no alteration in the helm of the Drake in the sense 
that anyone in charge of her gave any fresh helm 
orders. But he does not agree with the trial 
judge as to the Drake not being under effective 
port helm for ten minutes before the collision 
unless the word effective is to be understood as 
used for vindicating the M end ip  .Range rather 
than for indicating his view as to the action of 
the Drake. In my judgment Roche, J. plainly 
meant, as indeed he said, that the Drake had been 
discontinuously acting under port helm and that 
her story of an effective porting for anything lik? 
the time alleged was impossiole. Bankes, L.J- 
believed and Roche, J. did not believe the Drake s 
story of ■ a continuous circuit under a port helm 
to round Rue Point.

In  this state of circumstances the question to t>® 
answered is whether the Drake so acted as to fou 
a proper manoeuvre of the M end ip  Range. It  lS 
a possible view of the matter that when a ship has 
declared herself to be not under command the 
other ship must be prepared for any extravagant 
and dangerous action on the part of the ship no 
under command for that she ought to contemplat® 
that possibly the disabled ship cannot control he1' 
movements, and from the necessity of the case 
may do anything extraordinary. If  this wet® 
so it might result that the M end ip  Range ough 
to have contemplated that the D rake  either because 
she could not control her helm or because she was 
in a sinking condition might be compelled to hug 
the shore, and that she (the M en d ip  Range) ®u& 
act accordingly. But this consideration is no 
open. It  is a consideration which if well founde 
would go to show the M end ip  Range to be to blame> 
and she has been held not to blame, and no OI,e 
has contended the contrary before us. What then 
caused the collision ?—the answer must be tha 
it was caused by the Drake porting to a ship whi® 
she knew was starboarding. That she knew 1 
is not disputed. She did not, it is true, hear tn
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sound signal given by the M endip Range, but she 
saw the two whiffs of steam as the whistle was 
blown. Her helm was such as to cause her to go 
found through at least a right angle to starboard 
111 the last minute and a half. Had her helm been 
even amidships when the first photograph was 
taken, there would have been no collision.

The question whether the D rake  was right in 
declaring herself not to be under command is, as 
I  have said, immaterial in my opinion in judging 
the M en d ip  Range. It  is not necessarily immaterial 
111 judging the Drake. She knew in what respects 
and to what extent she was not under command. 
?he knew that she had an effective helm, but that 
!t took time to give orders to the helm. She knew 
that she had the power, and she was using the 
power to take a course which she thought expedient, 
namely, a course to starboard to run round Rue 
Point into Church Bay. But by her signal of 

not under command ” she had told the M end ip  
Range that she was not a vessel who could command 
nerself. The rules do not leave wholly undefined 
the meaning of “ not under command,” for those 
words are followed by the words “ and cannot 
therefore get out of the way.” The fact was that 
the D rake  could and did command her course, 
khe unfortunately so commanded it as to produce 
a collision by porting and continuing to port to a 
vessel which she knew was starboarding. She 
Was misleading the M end ip  Range by telling her 
that she (the D rake) could not command her course, 
while all the time she was commanding it. The 
Appellant’s case may be briefly stated thus : “ You 
fthe Drake) told me you were not under command. 
But your case is that you were under command in 
the material particular, that you could and did 
c°mmand your helm and deliberately steered a 
starboard course to round the Rue Point and get 
mto Church Bay. By so doing you foiled my 
Manoeuvre to pass under your stern and so caused 
the collision.” I  do not see the answer to this 
°°ntention.

I  think the appeal should be allowed and the 
Drake held to blame.

Lord P h il l im o r e .—The first matter to be 
determined is whether or not H.M.S. Drake was 
r>ght in hoisting the two black shapes as a signal 
that she was out of command and could not get 
0ut of the way.

On this point I  feel in some difficulty. The 
primary step to be taken to get out of the way 
ls? to u8e your helm to turn the course of your 
ship ; and this ship could, slowly perhaps, but still 
effectively, use her helm, as is shown by the fact 
that between the time of sighting the M end ip  
Range and the collision, she turned eight points 
0r a right angle. Having regard to this fact and 
what was said by Lord Herschell with the approval 

Lord Watson in the case of the P. Caland (68 
L- T. Rep. 4 6 9  ; (1893) A. C. £07), if I  were to act 
°n my unguided judgment, I  should say that this 
vessel was under command, but the great majority 
? . nautical assessors who have advised the three 
tribunals, is of an opposite opinion, and the judges 
111 the courts below have concurred with them ; 
and this being so, I  hesitate to advise your Lordships 
jn act upon my uncorroborated opinion. Before, 
however, I  pass from this point, I  have to say 
hat, with all respect for those who maintain the 

°°ntrary, I  cannot accept the contention which 
jhakes the test of the right and duty to hoist the 

aek shapes, not the very truth of the case, but

the opinion which the officer in charge of the 
damaged ship may form. Here it is to be observed 
that the rule does not give a licence or permission 
of which the officer in charge may or may not 
avail himself, but imposes a duty. If  the ship 
is by any accident out of command, the officer 
must hoist the black shapes, and must thereby 
signal to other vessels that he cannot keep out 
of their way. The language of the rule is express 
that the condition of hoisting the black shapes 
is the fact and not the opinion of the fact, and 
this is the way that this very point was dealt 
with by the noble Lords who gave their opinion 
in the P. Caland. The opinion of the experienced 
nautical man that his ship was out of command 
is an element to be considered in arriving at the 
conclusion whether she was or was not, but has 
no further importance.

With these preliminary observations I  propose 
to accept for the purpose of my opinion, the 
position that the Drake was right in hoisting the 
two black shapes. Perhaps I  do so the more 
easily because it appears to me comparatively 
immaterial whether she was right or wrong in so 
doing. If she was right in intimating that she 
was a vessel out of command, she had to behave 
as such.

Now it has been said that with regard to the 
rest of the case, it is wholly a question of fact, 
as to which there have been concurrent findings in 
the two courts below, and therefore one upon 
which your Lordships would be exceedingly slow 
to form a different opinion. To me it is not a 
question of fact, but one of law.

For the purpose of deciding this case I  am 
content to take as the only necessary materials 
(1) the agreed facts, (2) the evidence of the captain 
of the Drake, qualified only by the conclusions to 
be drawn from the photographs and the place 
of the collision, (3) coupled with the findings 
of both courts below that the M en d ip  Range was 
not to blame, and (4) the reasons for holding her 
not to blame.

Now the captain of the Drake, after describing 
how he had been torpedoed, and the injuries 
which he had received, and his original idea of 
going to Belfast, and his giving that up, says that 
he made a large sweep, nearly a circle under a 
starboard helm, thus bringing him heading to the 
southward. When he had finished this sweep 
under a starboard helm, he does not specifically 
state where he was with regard to Rue Point, 
but he must have been to the eastward of Rathlin 
Island, in the sense that he was not as far south 
as Rue Point; and this is confirmed by the evidence 
from the M a rt in , who picked the Drake up just 
east of Rue Point and found that she was at that 
time already heading south ; and by the captain s 
own idea, though it is admittedly an incorrect 
one, of the place of the collision. He would 
therefore have to head for a time to the southward, 
till he got sufficiently south to clear the point and 
to be enabled to port to round it, and accordingly 
he says as one would expect, that after starboarding, 
he steadied as near as he could on a starboard 
course. He adds that when he first saw the 
M end ip  Range his heading was south or south by 
west true. If  therefore at that moment he was 
under a port helm he can only just have 
begun to be under it, because he was at that 
moment approximately on the course on which 
he steadied.
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Parenthetically it may be observed that this 
heading which he gives for himself at that moment 
is the heading which the M en d ip  Range attributes 
to him when she first saw him, and that the 
distances and bearings as given by the two ships 
work out in substantial harmony.

Being thus heading approximately south by 
west and having only just begun, if at all, to 
swing under his port helm after he had steadied 
on a southerly course, he continues, generally 
speaking, under a port helm till the collision, 
and turns a right-angle. I  have said “ generallj 
speaking,” because Roche, J. thinks that it cannot 
have been a continuous port helm, but only such 
a port helm as would make that which the captain 
describes himself as wishing to make a wide sweep 
round Rue Point, so as to get into Church Bay, 
a manoeuvre which, at any rate with a sound 
ship, would not be accomplished by a continuous 
port helm, but would require a porting, an easing, 
a porting, an easing, and so forth action. On 
the other hand, the Court of Appeal has accepted 
his statement to the effect that there was one 
order to port iO degrees, never varied or checked 
till just the moment before the collision, when the 
helm was put amidships. I  am, though sceptical, 
even prepared to accept this statement, only it 
must be coupled with the agreed facts, which 
are that in the quarter of an hour or twenty 
minutes which the captain says elapsed from first 
sighting the M end ip  Range to the collision she 
had not turned more than a right-angle, and had 
not turned so short as to defeat her intention of 
rounding the Point, but came into collision almost 
due south of the Point, and at least half a mile, 
if not more, from it, and that, as the photographs 
show, the alteration at the last was rapid and 
considerable, leaving, therefore, comparatively 
little alteration to be made in the first stages. I  
may add that on the findings of both courts, and 
the statement by counsel for the respondent before 
your Lordships, that he was not going to invite 
you to say that the M en d ip  Range was to blame, 
the porting during the earlier stages must have 
been so gradual and so slight as to be imperceptible. 
Otherwise the M end ip  Range would have been 
to blame, either for starboarding or for continuing 
to starboard.

If  it be the case, as suggested for the Drake, 
that the operation of passing the orders was slow, 
and the operation of complying with the order 
and getting the wheel over was slow also, it may 
be thought that if the captain of the D rake  had 
just given the order to port 10 degrees when he 
saw the M en d ip  Range, she would not have turned 
more than to the extent that she did, even under 
a continuous port helm, and therefore it might 
be possible to accept, as the Court of Appeal has 
done, the statement of the captain of the Drake  
with hardly any or with no qualification.

Now one has to consider whether this continuous 
porting, developing as it did, was right. When the 
two vessels first sighted each other the D rake  had 
not her black shapes up ; and if she had any 
particular vessel in her mind for which she put 
them up it must have been the M end ip  Range. 
If  she had not put up the black shapes the officer 
in charge of the M en d ip  Range would have acted 
upon the rule with regard to crossing steamships, 
which imposed upon the D rake  the duty of getting 
out of the way, and he would have expected her 
to get out of the way by porting, his duty would

have been to have kept on his course and he would 
have kept on it. There would have been no 
collision, and the porting of the helm of the Drake  
in order to reach Church Bay and the porting 
to avoid the M en d ip  Range would have coincided. 
As it was, however, the Drake, having put up the 
black shapes, the officer in charge of the M end ip  
Range thought, and has been held to be justified 
in thinking, that it was his duty to get out of the 
way of the Drake, and thought also, and has been 
held to be justified in thinking, that with the 
directions of art. 22 of the Regulations for Preventing 
Collisions at Sea before him his proper course was 
to get out of the way by avoiding crossing the 
head of the Drake, that is to say by starboarding. 
This manœuvre was defeated by the Drake, I  
will not say porting, but, I  will say in her favour, 
continuing under a port helm. This continuance, 
however, under a port helm was so gradual, in 
the view of the courts below, so imperceptible 
till the last, that there was no negligence on the 
M en d ip  Range in not observing it, and therefore 
the collision happened. Now if the Drake had not 
put up her black shapes and had continued under 
her port helm there would have been no collision. 
If, having put up her black shapes, she had relaxed 
her port helm and kept or even approximately 
kept the heading at winch she was on when these 
vessels first came in sight of each other there would 
have been no collision. I t  was the unfortunate 
coincidence of these two things that brought it 
about.

Both courts below have found the facts as I  
have described them, but have nevertheless held 
the D rake  not in fault. Roche, J., on the ground, 
as I  understand him, that the porting and continuing 
to port of the D rake  was not a manœuvre taken 
under the regulations to avoid the M en d ip  Range, 
but a course of navigation taken on her own account 
and irrespective of the M en d ip  Range, to reach her 
destination. But when the rules provide that a 
ship shall keep her course—I  except cases where 
the vessels are travelling in a river or narrow 
channel with sinuous banks—they mean that she 
shall keep her compass heading till the danger has 
gone by. Otherwise the other ship could not 
know what manœuvre to take to avoid her. The 
Drake was not carrying a huge board with a notice 
that she was going round Rue Point or signalling 
by flags that she was. Those on board the M end ip  
Range had no reason to think that she was. The 
master thought that she had been injured, but 
that she was making for Ballycastle Bay on the 
mainland, which would have meant the Drake  
keeping on to the southward and not porting- 
If  a ship, however, injured and in a haste to get to 
a place of safety manœuvres in a manner that 
would not have been expected in the presence of 
another vessel, that will probably happen which 
did in this case. The Court of Appeal decided 
upon very sweeping grounds. Bankes, L.J. and 
Scrutton, L.J. appear to have held that a vessel 
out of command is under no duty except to notify 
*hat she is such. That, if she can manage it, she 
can Dort or starboard, go ahead or astern, as suits 
her convenience, and all other vessels must give 
her the widest berth. It  is a preliminary comment 
upon this view that their Lordships should have 
been logical and held the M en d ip  Range to blame- 
But there is a more serious observation.

It  was observed by one of your Lordships that 
there is no article in the regulations directing the
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navigation by two ships approaching one another 
so as to involve risk of collision when one is out of 
command and is showing the proper signals. But 
as the phrase “ out of command ” is explained in 
the regulations as meaning out of command so 
that she cannot get out of the way, it is obvious 
that if a risk of collision be imminent, and a collision 
is to be avoided, the other vessel must get out of 
the way; and if her duty be not one specifically 
imposed by the regulations it certainly is to be 
inferred from them. If  it is not specifically imposed 
it may also be the case that art. 21, “ Where by 
any of these rules one of two vessels is to keep out 
°f the way, the other shall keep her course and 
speed ” does not also specifically apply, and if it 
is not under the rules that the uninjured ship is 
to keep out of the way there may he no article 
requiring the broken-down vessel to keep her 
course. But just as rules of good seamanship 
and the inference from the regulations require 
the other vessel to keep out of the way of the 
hroken-down one, so they require the broken-down 
°ne not to defeat the action of the other ship; 
and the only way in which she can be certain of 
Hot defeating it is by keeping her course, meaning 
hy that the direct line of her compass heading at 
the time when the vessels ought to begin to act 
tor each other. I  am not speaking of cases where 
a ship owing to her broken-down condition cannot 
heep her course and will yaw about. Such a ship 
18 to be excused and any approaching vessel should 
£>rve her a sufficiently wide berth to avoid any 
danger from a yaw. But if a ship, because she 
hoists the broken-down signals, is to be enabled 
voluntarily to alter her course as much as she 
‘ikes even to the extent of a right angle, regardless 
°f other ships which have to navigate for her, 
ah that is to be said is that she becomes a 
chartered libertine. “ Faenum habet in cornu, 
honge fuge.” She is a mad animal, from which 
aU other ships must flee.

In my view the D rake  should be held to blame 
and alone to blame for this collision.

Solicitors fo r the appellants, D owning, Hancock, 
■Middleton, and Lew is fo r M iddle ton  and Co.,
Sunderland.

Solicitors fo r the respondent, Treasury S o lic ito r.

Feb. 10, 11, and M arch  3, 1921.
(Before Lords B ir k e n h e a d , L.C., H a l d a n e , 

F i n l a y , Ca v e , and  Su m n e r .)

M o u n t a in  v . W h it t l e , (a)
°N  APPEAL FROM T,1E COURT OF APPEAL, ENGLAND.

-Marins Insurance — T im e po licy  on houseboat at 
anchor— L ibe rty  to s h i f t s “  In c lu d in g  a ll r is k  o f 
docking ” — Houseboat lost while being towed to 
dock— Abandonment o f insured adventure.

^he respondent insured his houseboat, the D., by a 
time p o licy  “ w hilst anchored in  a creek off Netley, 
however employed, w ith  libe rty  to s h ift."  The po licy  
Contained a clause, “ In c lu d in g  a ll r is k  o f docking, 
undocking, changing docks, and going on grid irons, 
,yr graving docks, as m ay be required du ring  the 
currency o f th 's  po licy.'" D u r in g  the currency 
° f  the po licy  he wished to have the D. cleaned, 
and she was taken fro m  the r ive r Hamble up  
Southampton Water to a yard  on the lichen  (a

Reported by W. E. Re id , Eeq.. Barrister-at-Law

distance o f about seven m iles), which was the nearest 
and most convenient yard. The D. was lashed along
side a tug, and thus towed u p  the Itchen, and on 
a rr iv a l i t  was fo u nd  that some o f  the side seams 
above the water-line were defective, and the bow 
wave made by the tug raised the water to the 
level o f the defective seams, w ith  the result that water 
entered and she sank. The respondent d id  not 
know that the seams were defective, and the towage 
was performed in  the manner usual in  Southampton 
Water. A t  the tim e when the houseboat le ft the 
Hamble the respondent d id  not in tend to take her 
back du ring  the currency o f the po licy  but to lay  her 
up  in  the I  tchen.

On an action on the po licy  brought by the respondent : 
Held, that the taking o f the houseboat to the yard  was 

authorised by the docking clause in  the po licy, and  
therefore the vessel was covered when the loss 
occurred ; that the vessel was lost through a p e ril 
o f the sea ;  and the respondent had not a t the time 
o f the loss abandoned the insured adventure. 

Decision o f the Court o f Appeal (reported, 14 Asp. 
M a r. Law  Cos. 534 ; 122 L . T . Rep. 300 ; (1920)
1 K . B . 447) affirmed.

A p p e a l  by the defendant, an underwriter at 
Lloyd’s, from an order of the Court of Appeal 
(reported 122 L. T. Rep. 300 ; (1920) 1 K. B. 447) 
affirming a judgment of Bailhache, J. whereby it 
was adjudged that the respondent (the plaintiff) 
was entitled to recover from the appellant 
5481. 16s. 8d. and costs.

The action was brought on a time policy of 
marine insurance on the respondent s houseboat 
Dorothy, which was lost under circumstances that 
sufficiently appear from the headnote and the 
judgment of the Lord Chancellor.

R. A . W righ t, K.C. and R. I .  Simey for the 
appellant.

Leek, K.C. and L . C. Thomas for the respondent 
were not called on.

The following cases were referred to :
Sassoon v. Western Assurance Company, 12 

Asp. Mar. Law Cas. 208 ; 106 L. T. Rep. 
929; (1912) A. C. 561 ;

Grant, Sm ith, and Co. v. Seattle D ry  Dock 
Company, 122 L. T. Rep. 203 ; (1920) A. C. 
162;

Leyland S h ipp ing  Company v. N orw ich  Union  
F ire  Insurance Society, 14 Asp. Mar. Law 
Cas. 258; 118 L. T. Rep. 120; (1918) 
A. C. 350;

Pearson v. Commercial U n ion  Assurance 
Company, 3 Asp. Mar. Law Cas. 275; 35 
L. T. Rep. 455 ; 1 App. Cas. 498.

After consideration their Lordship’s dismissed 
the appeal.

Lord B ir k e n h e a d , L.C.—This is an appeal from 
an order of the Court of Appeal dated the 7th Nov. 
1919, affirming the judgment of Bailhache, J. in 
favour of the respondent.

The respondent’s claim was for a partial loss 
under a policy of insurance subscribed by the 
appellant and covering the houseboat Dorothy.

The issues which require decision are, in general, 
whether the damage sustained by the D orothy was 
caused by a peril insured against and whether the 
Dorothy was covered by the policy at the time of 
the loss.

The facts are simple and may be shortly stated. 
The D orothy was bought by the appellant in the
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summer of 1915, fitted out as a houseboat, and used 
as a residence for himself and his family. In 
Jan. 1918, she was let to Messrs. James, a firm of 
contractors who had undertaken to raise a sunken 
vessel, and who required accommodation for the 
men engaged in this task. Messrs. James towfed 
the D orothy  to the Hamble River, where she 
remained with their men on board till the early 
autumn of 1918, when they gave up possession in 
pursuance of a notice from the respondent dated the 
22nd June. When the workmen left, the Dorothy, 
being in a dirty condition, required cleansing and 
renovation before the respondent could reoccupy 
her. The necessary repairs required that she 
should be docked and put on the gridiron. Messrs. 
Camper and Nicholson’s yard at Northam, about 
seven and a half miles away, was the nearest place 
where the Dorothy could be docked. There was no 
place nearer or more suitable.

The respondent had engaged a small tug called 
The Test to tow the D orothy to the repairing yard 
above-mentioned, but at the appointed time The 
Test broke down and the deputy dockmaster sent 
the tug D orring ton , a much larger and more 
powerful tug, to tow the Dorothy. The contention 
was abandoned before your Lordships that the 
method of towage adopted was unusual or unsea
manlike. But during the towage the unusual 
height of the breast wave, thrown up by the 
D orring ton  and the D orothy together, caused the 
water to reach the top-side seams of the Dorothy, 
invade the interior through the seams, and cause 
the D orothy to sink shortly after her arrival off the 
gridiron at Messrs. Camper and Nicholson’s yard.

It  was contended on behalf of the appellants ; 
first that there was no clear finding of fact that the 
cause of the casualty was the unusual height of the 
breast wave, or indeed that the breast wave was 
unusually high, and it was contended further that, 
if there were such findings, there was no evidence 
upon which they could properly be found. In  
my opinion these contentions fail. Commander 
Whittle, in his evidence, speaks of the heavy wash 
of both vessels. Mr. Simey, who argued the case 
for the appellants extremely well, admitted, what 
indeed is obvious, that the larger the tug, the greater 
the resultant wave, and he could not dispute, 
having regard to the evidence, that the tug actually 
employed was of disproportionate size and power. 
The judgments below seem to me to embody the 
necessary conclusion of fact in reasonably clear 
language. Bailhache, J. expresses himself as 
follows : "1  am satisfied that what happened was 
that the breast wave, the bow wave from the 
D orring ton , raised the level of the water and caused 
the water to reach these leaky and defective seams. 
. . .  I t  must be borne in mind that there was a 
rather unusual danger about this particular opera
tion by reason of the comparative size and power 
of the D orring ton  as compared with this house
boat.” Bankes, L. J. used language even plainer: 
“ It  seems to me that the unusual height of this 
breast wave caused by using this very powerful tug 
to tow this houseboat in the way in which she was 
towed, may properly be called an unexpected 
occurrence, and properly be found as it has been 
found by the learned judge, to be a peril of the sea.”

It  should be added to this short statement of the 
facts, that, the D orothy was found, and rightly 
found, to be unseaworthy on the ground that her 
seams above the water side were leaky and defec
tive. But the policy was a time policy and there

fore the unseaworthiness of the vessel of itself 
afforded no defence to the claim. Nor was it 
contended that the defence under sect. 39 (5) of the 
Marine Insurance Act 1906, was open to the 
appellant, as it could not be and was not shown that 
the respondent was aware of the vessel’s unsea
worthiness.

The questions which arise upon these facts, 
and upon those submissions of the parties which 
survive the argument, are the following: (1) Was 
the loss caused by a peril insured against ? (2)
Was the D orothy  covered by the policy during 
the shifting from her anchorage to Camper and 
Nicholson’s yard for the purpose of docking and 
being putr on the gridiron ? (3) Had the insured
adventure been abandoned ?

In  order to answer these questions, it is necessary 
to consider the terms of the policy. This instru
ment was dated the 19th Aug. 1918, and was 
expressed to be for the space of six calendar months, 
commencing the 14th July 1918 and ending the 
14th Jan. 1919, for 4001. on hull and material, 
machinery and boilers of the vessel Dorothy 
“ whilst anchored in a creek off Netley, however 
employed, with liberty to shift.” The words just 
quoted are typed at the beginning of the printed 
form. Additional clauses are annexed to the 
instrument in print, while at its foot is stamped 
a short clause to the following effect: “  Including 
all risk of docking, undocking, changing docks 
and going on gridiron or graving docks as may be 
required during the currency of this policy.” The 
perils insured against were perils usual in a Lloyd’s 
policy, including perils of the seas.

I  have made it plain that there are concurrent 
findings of fact in the courts below to the 
effect that the unusual size of the breast wave 
either caused the entry of the sea water or effectively 
contributed to its entry. I  see no reason for 
differing from these findings, and I  adopt them 
as the basis of the conclusion which I  have reached. 
In  my opinion, the nature of this wave constituted 
a “ sea peril.” The elements which are necessary 
to form a sea peril have frequently been collected 
and explained in this House. But it is no longer 
necessary, unless for the purposes of illustration, 
to go further than the statutory provisions of the 
Marine Insurance Act; that the term “ perils of 
the seas ” refers .only to fortuitous accidents or 
casualties of the seas, and does not include ordinary 
action of winds or waves. In  my opinion, the 
incidence and dimensions of the wave in question 
amounted to a fortuitous casualty of the seas and 
were not accounted for merely by the ordinary 
action of winds or waves. Upon the first point, 
therefore, I  reach the conclusion that the loss was 
caused by a peril insured against.

It  is in the next place contended that the Dorothy 
was only protected whilst anchored in a creek 
off Netley ; that there was a deviation; and that 
she was unprotected at the moment of the casualty

It  is worth noticing that the parties apparently 
acquiesced in the view that the Hamble River, 
though not in fact a “ creek off Netley,” was to 
be treated as though it were. The appellants» 
however, disputed the reasonableness of founding 
upon this agreement a more extensive construction 
of the words “ in a creek off Netley ” than they 
would naturally bear. For the purpose of tin9 
opinion I  draw no general inference from the 
tacit agreement to vary in this particular the 
scope of the original policy.
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The respondent contended that two clauses of 
the policy extended its scope sufficiently for his 
purposes. In  the first place he points out that 
fie is given “ liberty to shift.” In  the second place 
fie relies upon the docking clause which I  have 
already set out. Bailhache, J. has found in his 
favour on the shifting facility, but against him 
°n the docking clause. The Court of Appeal 
reversing this conclusion rejected his submission 
Upon the first point, but decided in his favour 
upon the docking clause.

I  agree with the view of the Court of Appeal.
I  think that the words “ with liberty to shift ” 

are to be construed as an extension of the scope 
°f the policy, which would otherwise only protect 
the vessel while it was actually anchored in the 
week. In  other words, if the freedom to shift 
had not been stipulated for the vessel would have 
been unprotected during the innumerable smal I 
utovements which circumstances may from time 
to time have required. I  do not think that the 
"words were intended to cover a voyage of seven 
0r eight miles to a different part of the coast.

But the docking clause must be determined in_ 
reference to quite other considerations. In  the 
first place it must be given a clear meaning. 
Counsel for the appellant attempted to attenuate 
rts importance by pointing out that it was merely 
a stamped clause. I  find myself quite unable in 
any case in which the circumstances are not alto
gether singular to treat some clauses of a contract 
as of primary and others as of secondary validity, 
fifie clause either is part of the contract or it is 
n°t. If  it is, it must be construed in the same way 
as any other clause. It  may sometimes be neces- 
aary in cases where the clauses of an instrument 
aPpear on the face of them to be contradictory to 
admit speculative appraisements of their compara
tive weight. But these ought always to be under- 
taken with hesitation, and applied with extreme 
°aution. In  the present case we are to give a 
leaning to a clause which protects the insured 
vessel against all risk of docking, changing docks, 
and going on the gridiron. It  is conceded that 
Ifiere is no dock and no gridiron in the Hamble 
fliver or in any creek off Netley. But it is never
theless contended by the appellants that in spite 
° ' the plain language of the clause protection 
leased the moment the Dorothy left the Hamble 
stiver for Camper and Nicholson’s yard at Northam, 
ln other language that the words “ now anchored 

a creek off Netley ” so completely dominate 
the whole policy as to override the docking clause 
altogether. I  cannot accept this contention. No 
reasonable meaning can be given to the docking 
clause, unless it is construed as extending the 
Protection to the course of a voyage to a dock 
or gridiron such as a reasonable owner might, 
¡rnder all the circumstances of the case, be expected 
0 employ and be justified in employing. I  am 

?jot impressed by the arguments used in order to 
'Ilústrate the supposed extravagant consequences 
° ' this construction. If  an insurer extends the 
Protection of the vessel insured to a voyage for 
fi® purpose of docking the vessel, he may be 

expected to acquaint himself with the measure of 
ls liability by ascertaining where docks are 
easonably to be found and how far the “ changing 
°cks and going on gridiron ” to which he has 
Rented will increase his liability, and ought to 

f e reflected in the rate to be charged. For these 
easons I  am of opinion that the second question 

X V . ,  N. 8.

must equally be answered in favour of the 
respondent.

The only remaining point may be very shortly 
dismissed. It  is contended for the appellant that 
the insured adventure had been abandoned. This 
contention is founded upon the evidence of the 
respondent at p. 45 of the Record. Commander 
Whittle there stated that it was his intention to 
spend the winter living on board the D orothy at 
Northam, thereby (so it is claimed) abandoning 
altogether his anchorage in a “ creek off Netley.” 
I t  is sufficient upon this point to observe that it is 
not alleged that such an intention was ever com
municated to the insurers ; that it is not contended 
that the respondent did any act which made his 
intention irrevocable; and that it is extremely 
improbable that he would have reached, without 
any consideration whatever, a decision which might 
conceivably have deprived him of a protection 
which in certain contingencies he might still need 
and for which he was bound to pay.

I  am of opinion that the appeal fails on every 
ground and that it ought to be dismissed.

I  move your Lordships accordingly.
Lord C a v e  desires me to say he concurs in the 

opinion I  have just read.
Lord H a l d a n e .-— I  have also had the advantage 

of previously seeing the proof of the opinion 
delivered by the Lord Chancellor. I  concur in the 
conclusion at which my noble and learned friend 
has arrived, and there is nothing that I  desire to 
add.

Lord F i n l a y .—The action in this case was 
brought upon a policy of marine insurance on the 
Dorothy, a houseboat, to recover for a partial loss 
by perils of the seas alleged to have been sustained 
during the currency of the policy.

The policy was expressed to be for six calendar 
months, commencing the 14th July 1918 and ending 
the 13th Jan. 1919, “ whilst anchored in a creek off 
Netley, however employed, with liberty to shift.” 
I t  covered perils of the seas and contained the 
following clause : “ Including all risks of docking, 
undocking, changing decks and going on gridiron 
or graving docks, as may be required during the 
currency of this policy.”

The D orothy had been lying in the Hamble River 
on Southampton Water. She belonged to the 
plaintiff, Commander Whittle, and had been used 
by him as a dwelling-house for himself and his 
family, but for some months before the 21st Sept. 
1918 had been occupied with his leave by the work
men employed in some urgent work on Southampton 
Water. He desired to resume occupation of the 
houseboat, and finding tnat she was not in a fit 
state for habitation by himself and his family he 
arranged that she should be towed up to Messrs. 
Camper and Nicholson’s yard at Northam on the 
River Itchen to be thoroughly cleaned and 
re-painted. A small tug, The. Test, had been 
engaged for the towage, but owing to an accident 
The Test could not come, and a much bigger tug, 
the D orring ton , was sent instead. The master of 
the D orring ton  lashed the Dorothy alongside the 
tug. Bailhache, J. before whom the case was 
tried, found that she was lashed alongside in the 
ordinary way with fenders to keep her off from the 
tug and fastened ahead and astern. On arriving at 
Northam, eight miles off, it was found that a great 
deal of water had entered the D orothy during the 
voyage. At Northam the Dorothy was cast off

2 L
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from the tug, and made further water until she 
sank.

The damages claimed were 4001. for partial loss 
in consequence of the sinking and 1481. 16s. 8d. 
under the suing and labouring clause. Bail- 
hache, J. gave judgment for 5481. 16s. 8c?.
accordingly, and the Court of Appeal dismissed an 
appeal from his judgment by the underwriters. 
Three questions arise upon this appeal: (1) Whether 
the D orothy  was covered by the policy at the time of 
the loss; (2) whether the policy was abandoned ; 
and (3) whether the loss was by perils of the sea.

I. The underwriters contend on the present 
appeal that the insurance covered the D orothy only 
while anchored in the Hamble River and while 
shifting within the limits of the Hamble River, and 
that they are not liable as the loss took place while 
she was proceeding up the Southampton Water on 
her way to the Itchen.

I t  is by no means easy to put a definite meaning 
upon the expression in the policy “ whilst anchored 
in a creek off Netley.” The underwriters assert 
that the Hamble River had been selected as the 
creek off Netley where the D orothy  was to lie at 
anchor, and that the shifting clause gave power to 
shift only within the limits of the Hamble River. 
The assured, on the other hand, contends that the 
insurance applied to the Dorothy while in any creek 
off Netley and that the shifting clause covered her 
while moving from one such creek to another.

The expression “ a creek off Netley ” taken by 
itself seems equally applicable or equally inapplic
able to the Hamble River and to the Itchen. 
There was no evidence given of any special meaning 
attributed by usage to this expression. What is 
clear is that both sides regarded this expression as 
covering the Hamble River. Bailhache, J. must 
have regarded it as covering also the Itchen. He 
decided that the D orothy was covered by the shifting 
clause at the time of the loss. The liberty to shift 
must be to shift within the limits of the policy, and 
could not cover the D orothy unless she was shifting 
to a place which the policy would cover. 
Bailhache, J. was of opinion that the Dorothy would 
not have been covered at the time of the loss by the 
“ docking and undocking ” clause.

The Court of Appeal did not agree with 
Bailhache, J. that the shifting clause covered the 
D orothy  at the time of the loss, as they were not 
prepared to hold that shifting to the Itchen would 
be within the terms of the policy. It  is not neces
sary for your Lordships to decide between the views 
taken on this point in the Court of Appeal and in 
the court of first instance respectively. In  my 
opinion the Court of Appeal were clearly right in 
holding that, whether the shifting clause did 
or did not apply, the Dorothy was covered by 
what has been termed the docking and undocking 
clause.

It  was argued for the underwriters that the 
liberty to dock, &c., must be confined to doing so 
within the limits of the Hamble River, and that the 
D orothy could not go on gridiron or graving dock 
unless it was situate within these limits. As there 
are no such conveniences in the Hamble River this 
construction would prevent the clause from having 
any operation whatever in the case of the present 
policy. I  cannot so construe its terms. In  my 
opinion this clause applies whether the dock or 
gridiron was itself within or without the limits of 
the policy protecting the D orothy  while anchored, 
and it would also cover the vessel while proceeding

to the dock or gridiron and while returning from it- 
If  .this view be correct it follows that the Dorothy was 
covered while she was proceeding up the South
ampton Water to the gridiron at Northam, even if 
the policy would not have applied to the Dorothy  
if anchored in the Itchen. The conclusion arrived 
at by the Court of Appeal upon this clause seems 
to me to be right on the natural meaning of the 
words, and to be in conformity with the decision 
in Pearson v. The Commercial U n ion  Assurance 
Company (3 Asp. Mar. Law Cas. 275; 35 L. T. 
Rep. 445 ; 1 App. Cas. 498). It  would very much 
restrict the operation of such a clause if the vessel 
could not go to any graving dock or gridiron beyond 
the limits covered by the policy for ordinary 
purposes. In  the present case there was no place 
nearer or more suitable for taking the vessel to 
than Camper and Nicholson’s yard.

2. A second point was made by the defendants 
with reference to the voyage to the Itchen. It  
appears from the evidence that the practice of 
Commander Whittle had been that the Dorothy 
should be laid up during the winter in Camper and 
Nicholson’s yard, and that his family should live on 
board her there, and he said that it was his intention 
to do the same during the winter, which was 
approaching at the time when this loss was sustained. 
He said that he meant to re-decorate her and then 
live on board. The defendants contend that 
Camper and Nicholson’s yard at Northam was 
beyond the limits of the policy. On this point it is 
not necessary for your Lordships’ House to express 
any opinion. Even if Camper and Nicholson’s 
yard were beyond the limits of the policy, so that 
keeping the vessel anchored there would have 
amounted to an abandonment of the policy, Com
mander Whittle, whatever he intended, had not 
communicated any such intention to the under
writers, and was absolutely at liberty to change lus 
mind. He might, as soon as the decoration was 
completed, have taken the vessel back to the 
Hamble River if he were tempted to do so bv 
specially fine weather. The mere fact that he had 
a certain intention in his own mind cannot amount 
to an election which would affect him as between 
himself and the underwriters.

I  agree with both courts below in thinking that 
this point entirely fails.

3. There remains for consideration the question 
whether the loss was by perils of the seas.

It  appears that the D orothy was not seaworthy 
owing to some opening of the top side seams. As 
the policy was a time policy there was no warranty 
of seaworthiness and there is nothing to show that 
Commander Whittle was aware of the unseaworthi- 
ness. It  is, however, necessary for the assured to 
establish that the loss was due to a peril of the 
seas. If  the water was in a normal condition and 
got into the houseboat simply owing to the defective 
character of the seams there would be no loss by 
peril of the seas—the loss would have been by the 
defective condition of the vessel. A loss caused 
by the entrance of sea water is not necessarily 8 
loss by perils of the seas. There must be some 
special circumstance, such as heavy waves causing 
the entrance of the sea water, to make it a peril m 
the seas. Was there such a peril here ? Both 
Bailhache, J. and the Court of Appeal find that 
there was, and upon the evidence I  cannot doubt 
that they were right. It  seems to be quite cleft* 
that the D orothy was exposed to a wash of a** 
extraordinary character from the great size and
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Power of the D orring ton , the tug to which she was 
lashed. The breast wave so occasioned amounted 
to a peril of the seas just as much as if it had been 
occasioned by a high wind. No attempt was 
tnade on behalf of the underwriters to show that 
the water would have made its way into the house
boat to the same extent if the wash and breast 
Wave had been normal. The wash occasioned 
oy passing vesels at sea may constitute a peril of 
the seas if of an extraordinary character, and if 
the wash here was occasioned by something abnor
mal in the strength and size of the tug or the 
Mode of towage it was equally a peril of the 
sea. The fact that it was due to some negligence 
111 the management of the vessel on the part of 
those to whom the owner had confided her does 
not prevent such an accident being covered by 
the policy.

Bailhache, J. and the three judges in the Court 
°1 Appeal all agree in finding that there was an 
abnormally high breast wave caused by the size 
and strength of the tug to which the houseboat 
Was lashed, and that this breast wave was respon- 
sible for the water reaching and entering through 
the defective seams. Apart altogether from the 
effect to be given to the concurrent findings of the 
two courts it appears to me upon perusal of the 
evidence that these findings were manifestly right, 
and that the appeal fails also upon this point.

I  am therefore of opinion that the appeal should 
he dismissed with costs.

Lord Su m n e k .—The subject matter of this time 
Policy ia the houseboat D orothy, however, though 
hot wherever, employed, for she is covered only 

while anchored in a creek off Netley,” with 
fiberty to shift and with such other liberty as is 
involved in the docking clause.

In  a creek off Netley” limits the area within 
Which the D orothy is to be insured. What then is 
fiis area ? The word is not “ at ” or “ opposite ” ; 

and to speak of something being "off a point 
shore is very vague. The word “ off ” is not 
be measured only by the distance straight off 

■shore to the exclusion of the waters up or down 
fie estuary. There is a further indefiniteness. 
Host creeks in the south of England have names ; 
bis creek is nameless. Moreover, is it the house- 
oat or the creek that is to be “ off ” Netley ? 
can only say that I  do not know when a creek, 

Which is itself an indentation in or on a shore, 
can properly be said to be off that shore.

At the date of the policy the D orothy was actually 
anchor in the River Hamble. The underwriters 

s prebore to argue at the trial that, if so, she was not 
anchored in a creek off Netley.” Not that 

nere was any agreement between the parties that 
ip River Hamble was such a creek, though I  

fiink it would probably have been so held, but the 
Point was not taken. The underwriters may 
ave thought that to such a contention a claim for 
notification would be a successful answer, for, if 
°t. the policy never attached. At any rate, the 
 ̂ ficy is now to be construed as it stands, and not 

t>. o it had been expressed “ while anchored in the 
Klpnr Hamble.”

When the Dorothy sustained the loss sued for she 
tb&a r>? Messrs. Campion and Nicholson s yard on 

e River Itchen and was still in tow, that is she 
as too far from Netley to be "off Netley” or 

a n \ a creeL °fi Netley,” and further, was not at 
i pfior. Was she then exercising her liberty to 

• I  think not. Whatever the area be

within which she was laid up, it is within that 
area that she can shift, and not beyond it. Liberty 
to shift is not unlimited liberty to cruise or to 
anchor wherever the owner likes. The liberty 
must be confined to the limits of the lying up, 
to which the liberty to shift is ancillary.

What then is the effect of including “ all risk 
of docking . . . changing docks and going
on gridiron as may be required ” during the six 
months covered ? As an addition to the perils 
insured against it may be that these words have 
no effect on the area within which those risks are 
to be incurred; but so read, the words are idle, 
for there are no docks, graving docks or gridirons 
in any creek off Netley. No one supposd that 
there were. However urgently docking might be 
required, the Dorothy on this construction would 
be at owner's risk on passing the indeterminate 
limit of her laid-up area, and her owner might have 
to choose, and quickly too, between sinking at 
anchor in a creek at underwriters’ risk or towing 
to a gridiron elsewhere at his own. This is not a 
practical view to take of the matter.

Further, risk of docking and undocking in any 
case includes some navigation outside the dock, 
the proximity involved being a question of fact. 
A  fo r t io r i is this true of “ changing docks,” and 
this involves a still wider area outside of any dock. 
If  so much navigation outside of any dock is implied, 
because otherwise the clause would defeat its own 
object, I  see no difficulty in implying that she was 
covered during the two or three miles at most by 
which she departed from her “ creek off Netley.” 
I  do not understand it to be contested that she 
would have been covered while going from her 
anchorage to the gridiron, if there had been one 
within the area of the insurance, though that would 
have been implied from the docking clause, since 
the shifting would not be from anchorage to anchor
age. Of course, this clause would not hold her 
covered while going to any dock, however far off 
or under whatever alteration of circumstances; 
but here the dock lay but a short distance beyond 
the limit, the passage was through similar waters, 
involving no different kind of risk from that of the 
passage within the specified area, and the ancillary 
character of this addition is strictly preserved. 
Even the point that in dry dock or on gridiron the 
craft is not waterborne is not enough to make the 
risk wholly dissimilar, for the houseboat, grounding 
at ebb-tide, might run much the same risk of being 
wrung as if unskilfully put on a gridiron or in dry 
dock. The clause is not a new and independent 
insurance, but is in support of the laid-up or port 
risk. As she was not in a port at all, except 
perhaps in the administrative sense, if the clause 
did not entitle her to go to Messrs. Campion and 
Nicholson s yard, it meant nothing.

The underwriters argue that it did mean nothing ; 
yet it is a part of the contract. It  is not part of 
the old form of Lloyd s policy ; it is purposely added, 
however humble the hand by which it is stamped 
on the policy, and however much it is a matter 
of course to do so with laid-up risks. There is no 
evidence of any usage ; no suggestion of mistake; 
no counter-claim to rectify the policy by striking 
it out. The fact that it is added to the form when 
the blanks are filled in and the form is made up for 
signature as a contract, shows that the words are 
words of contract, to which effect is to be given, 
if that can reasonably be done. Even if the docking 
clause were now part of the Lloyd’s form, in this
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connection they would be part of this contract, 
for docking may be as needful to a laid-up vessel 
as to one making voyages. There are some ex
pressions in this form of policy which have no 
application to this risk, such as the liberty to touch 
and stay. This results from expressing a laid-up 
risk for time on a voyage form. Similar results 
always follow from expressing insurances on ship 
alone on a Lloyd s form, which is also used for 
insurances on goods. Some words in the common 
form are always found to have no application to 
the insurance actually effected. Everyone who is 
at all familiar with the way in which insurance 
policies are and long have been framed in practice 
and have always been interpreted in the courts 
for a century and more before this policy, must 
know that an attempt to construe a ship risk by 
"Terence to words which really belong to the goods 
form, is to disregard, and not to give effect to, the 
intention of the parties, but such is not the case 
here. The docking clause can have some meaning 
here; the only question is what that meaning is.

Two matters of fact alone remain, namely, 
(1) was there evidence of a loss by perils insured 
against, and (2) had the insured adventure been 
abandoned by the assured before loss ? As to the 
first, the decision of Bailhache, J. was affirmed 
by the Court of Appeal, and I  should not myself 
presume to differ from the conclusions of four 
authorities so learned and so experienced in this 
subject as Bailhache, J. and Bankes, Scrutton, and 
Atkin, L.JJ., and I  think there was clearly evidence 
on which they could so find. In  fact, my own 
conclusion would be the same, for the bow wave 
must have been indeed an exceptional one for 
4ft. of water in 100 minutes’ towing at a moderate 
speed to have been forced through seams which 
were not open enough to have attracted attention, 
and sinking by such a wave seems to me a fortuitous 
casualty; whether formed by passing steamers 
or between tug and tow, it was beyond the ordinary 
action of wind and wave, or the ordinary incidents 
of such towage.

I  also think that the adventure was not aban
doned in fact. What deviation would be as 
applied to this insurance I  do not know, but, 
apart from the assured’s being free to change his 
mind, I  think he only meant that he did not intend 
to take the Dorothy back to the Hamble River, 
not that he did not intend that she should be 
anchored again “ in a creek off Netley ” at all 
during the residue of the term insured. The 
appellant s argument assumed that the policy was 
to be treated as if it had been expressed simply 
■■ whilst anchored in the Hamble River.” I  there
fore agree that the appeal fails.

Solicitors for the appellant, W illia m  A . C rum p  
and Son.

Solicitors for the respondent» Constant and 
Constant.

Judicial (Committee of tije $ribg (Council.

Oct. 19, 21, 1920, and M arch  10, 1921.
(Present: Lords S u m n e r , P a r m o o r , W r e n b u r Y . 

and Sir A r t h u r  C h a n n e l l ).

T h e  E d n a , (a )

o n  a p p e a l  p r o m  t h e  a d m i r a l t y  d i v i s io n  ( i s

PRIZE), ENGLAND.

Prize— N eutra l ship— Purchase fro m  enemy— C la im  
fo r  damages fo r  deterioration while  comman
deered by Crown — V a lid ity  and competency of 
sale— Declaration o f London  1909, art. 56.

P r io r  to the outbreak o f war w ith  Germany in  1911 
a vessel which was registered in  a neutral country
N . was transferred to a company in  a neutral 
country M ., and registered in  M . She was in  fact 
o f German character and rendered services to a 
German cruiser in  the supp ly o f coal and in  other 
respects. She, however, took no direct p a rt W  
hostilities, and was not in  the employment o f the 
German Government nor under the control o f an 
agent placed on board by that Government. I n  
Oct. 1915 she was bought bona fide and p a id  fo r  by 
a neutra l f irm  and her name changed. She was 
seized d u ring  her new ownership by a B rit is h  
cruiser and afterwards requisitioned by the Crown-

Held, that the purchase was va lid  and complete as 
the vessel could not be regarded as having been an  
a u x ilia ry  to the German fleet so as to be subject 
to the d isa b ility  o f transfer attaching to warships-

Held, fu rth e r, on a  cross-appeal, that the captors were 
not liab le  fo r  damages or costs in  respect o f the 
seizure, since there was substantial ground J t-,r 
questioning the neutral character o f the ship, and the 
claim ants' case had been supported by flag ran tly  
fa lse  affidavits which rendered a ju d ic ia l in q u iry  
necessary ;  and that in  any case the cla im ants ivere 
not entitled to an account o f p ro fits  earned by the 
vessel while  under requisition.

Judgment o f Lo rd  Sterndale, P . (reported 14 Asp- 
M a r. La w  Cas. 443; 121 L . T . Rep. 281;
(1919) P . 157) affirmed.

A p p e a l  a n d  c ro s s -a p p e a l f r o m  a  ju d g m e n t  c
Admiralty Division (in Prize) dated the 2nd
1919 and reported 14 Asp. Mar. Law Cas.
121 L. T. Rep. 281 ; (1919) P. 157.

Sir Gordon Hewart (A.-G.), Sir Ernest Pollock
(S.-G.), and Clement Davies for the Crown.

Sir E rie  R ichards, K.C., C. T . Le Quesne, and H ■
Van Breda  fo r  th e  re s p o n d e n ts .

The following cases were referred to :
The A lw in a , 13 Asp. Mar. Law Cas. 311 ; l 1*’ 

L. T. Rep. "97 ; (1918) A. C. 444;
The Ceylon, 1811, 1 Dods. 105 ; .
The M inerva , Roscoe, vol. 1, 591 ; 6 C. R° 

396; ^  -
The Vrow Elizabeth, Roscoe, vol. 1, 409 ;

C. Rob. 2 :
The A r ie l, 1857, 11 Moo. P. C. 119 ; .,
The B a ltica , Roscoe, vol. 2, 628; 1857, 

Moo. P. C. 141; ,
The Zam ora, 13 Asp. Mar. Law Cas. * ’

330; 114 L. T. Rep. 626; (1916) 2 A. 
77;

The Ostsee, 1855, 9 Moo. P. C. 150 ;
(a ) R ep o rte d  b y  W . E . Reid. E b q .. Bands te r -a t-L 3*

f the 
April
443 ;
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The Parlement Beige, 4 Asp. Mar. Law Cas. 
83, 234 ; 42 L. T. Rep. 273; 5 P. Div.
197 ;

H .M . Subm arine E  14, 14 Asp. Mar. Law 
Cas. 61, 533 ; 122 L. T. Rep. 443 ; (1920) 
A. C. 403.

The considered opinion of their Lordships was 
delivered by

Lord S u m n e r .—These are consolidated appeals 
from a decree of Lord Sterndale, P. ordering the 
release of the Edna. Her owners, the claimants, 
ask for costs and damages as well: the Crown asks 
for condemnation.

The E dna  changed hands and flags and names 
several times in about eighteen months. Before 
March 1914 she was the Jason, a Norwegian ship 
belonging to the Aktieselskabet Dampskibet Jason. 
Then a Mexican company, the Lloyd Mexicano 
Societa Anonyma, bought her, and she became the 
M azatlan  on the Mexican register. The moving 
Spirit in this transaction was a German named 
Priedrich Jebsen, who had incorporated the Lloyd 
Mexicano. His interest in its capital was so 
Preponderant and his control over it and the 
M azatlan  was so complete that she thereby became a 
®hip of enemy character on the outbreak of the war. 
The learned President’s finding of this fact is not 
n°w contested. In  Oct. 1914 the M aza tlan  was 
requisitioned as a military transport in Mexican 
Waters by persons acting on behalf of a Government, 
whether existing de facto  or de ju re , on some part 
°f the Pacific coast of Mexico, and they had posses
ion of her for about a year. Meantime there was 
rp San Francisco a company called the International 
Ranking Corporation, managed by a Mr. Wilson, 
'v'hich had lent money to the Lloyd Mexicano in 
ip 13 and 1914, and a company called the Executive 
Company had also been in existence there since 
1907, which was not a shipowning company, what- 
ever else it may have been, and had a paid up 
Capital of only 8300. In  Feb. 1915 Jebsen agreed 
1° sell the M azatlan  to this Executive Company for 
'1000 down and 8114,000 payable by instalments, 
"yhen the ship could be got out of Mexican hands and 
delivered at San Franciso. While awaiting that 
eVent the Executive Company by amending its 
Icicles took powers to own a ship and manage her. 
''°f satisfied with this, Jebsen in May founded a 
®°mpany in San Franciso called the Western 

acific Steamship Company, with the above- 
mentioned Mr. Wilson as its treasurer. In  April the 
J' °yd Mexicano transferred the ownership of the 
R a t i o n  to him for a purported consideration of 
l1115,000 then paid, and in July he re-transferred her 
0 this Western Pacific Steamship Company for a 
jjminal consideration of 810. He was also allotted 
1 the last-named company’s share capital except 

nree shares of 8100 each. Somehow or other the 
nthorities in Mexico who had control of the 

j az<Ulan were then induced to release her. If, as 
j8 Pr°bable, somebody had to be paid a consideration 
jPr this purpose, the money seems to have come, not 
s °m the Executive Company or the Western Pacific 
j, oarnship Company, but from the International 

asking Corporation.
w . Oct. 1915 the M azatlan, still flying the 
y ex>can flag, returned to San Francisco. By this 

roe an agreement had been arrived at with the 
T esent claimants, a firm of United States citizens 
v lIying on business there, for the purchase of the 
tasel at the price of 8125,000, and eventually a

bill of sale in their favour from the Executive 
Company was duly executed and recorded. They 
received possession of the ship, changed her name 
to the Edna, placed her on the United States 
Register of Shipping, and paid over their purchase 
money, of which the Executive Company got 
811,000 and the Lloyd Mexicano $114,000. Fifty 
thousand dollars of this were promptly remitted to 
Germany on Jebsen’s account. The E dna  there
after traded under charter for the benefit of the 
claimants till Jan. 1910, when she was captured at 
sea by H.M.S. Newcastle. She was afterwards duly 
requisitioned for the \jse of His Majesty by order 
of the Prize Court.

How the Mexican steamship M aza tlan  became in 
1915 the United States steamship E dna  would have 
involved a critical examination were it not that the 
Crown does not now dispute that the claimants 
bought and paid for the ship in entire good faith. 
This view was only adopted at a late stage. After a 
member of the claimants’ firm had been eventually 
called as a witness at the trial and had been cross- 
examined, the advisers of the Crown confessed 
themselves satisfied. Accordingly two grounds 
only are now relied on for the captors, both going 
to the validity of the title acquired by the claimants 
—first, that such a transfer cannot be valid unless 
the claimants show that not only they but also 
their transferor acted in good faith, that is, without 
any purpose of defeating the belligerent rights of 
the Crown ; second, that in the autumn of 1914 the 
M aza tlan  was not only a ship of enemy character, 
but also stood in such a relation to the enemy 
Government that during the war no transfer of her 
at all would be competent or recognisable in a Court 
of Prize.

I t  is not enough to show that she was then 
engaged in carrying contraband of war or in render
ing services to His Majesty’s enemies, which, 
if followed sufficiently closely by capture, would 
have made her liable to condemnation in spite of 
her Mexican registry. Many months had passed 
since the autumn of 1914 before she was seized, 
and that chapter in her adventures had long been 
closed. Of course, if she still bore an enemy 
character in Jan. 1916, that in itself made her good 
prize, but neutrals like the claimants are entitled 
to purchase and take delivery of a private enemy 
merchantman in a neutral port, and if the transac
tion is complete and without reservation, as this 
transaction was, it stands and the ship is thereafter 
neutral. Accordingly the curious intervention 
of the companies above described between Jebsen 
and the claimants before the M aza tlan  was sold 
in 1915 and her adventures in 1914 are relied on 
as showing the imperative reasons which Jebsen 
had for getting rid of her, and the consequence 
is said to be that while his object was to defeat 
the capture, which he knew to await her, that 
object was itself defeated by the fact that she 
had been in 1914 part of the enemy’s resources for 
war.

There is evidence given by Admiral Sir W. R. 
Hall, then director of the Intelligence Division of 
the Admiralty, th a t: “ Before the outbreak of 
the present war the German Government had 
made plans and arrangements whereby at various 
ports on the western coast of North and South 
America merchant ships were to be provided to 
act as fleet auxiliaries to the German cruisers 
operating in the Pacific.” And it is contended 
that Jebsen was a German agent, who arranged
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that the M aza tlan  should so act. No ‘definition 
is given of a “ fleet auxiliary,” nor is it shown to 
be a term of art. I t  does not appear to have been 
considered by any court before this case. Doubt
less a fleet auxiliary renders help to a fleet, but 
what help, or what fleet, is in this connection another 
matter. The evidence above quoted is not contra
dicted and is entirely probable in itself.

Jebsen was a person of zeal and ability. He was 
determined to help his country in the war and was 
not too particular how he did it. It  is, however, 
by no means obvious that such a determination 
involved his making his own ship a “ fleet auxiliary ” 
and taking the consequences himself, nor is it clear 
that to do so was the best way of giving assistance. 
The story begins with a German consul in San 
Francisco overreaching himself. The German 
cruiser Le 'pzig, then operating in the North Pacific, 
came into San Francisco to bunker. The consul, 
unwarrantably presuming on the indifference of 
the United States officials, ordered for her the very 
large quantity of 1000 tons of coal, but they 
refused to allow more to be shipped than enough 
to take her directly to Apia, the nearest German 
port. The Leipzig , however, was not bound for 
Apia. She was cruising in search of British 
merchantmen, a much longer voyage. At this 
point Jebsen showed himself a man of resource. 
The M azatlan  was then engaged in trading down 
the coast, calling at Mexican and other ports, 
where it was hoped (though doubtless without 
justification) that the local officials might be less 
incorruptible or more supine than those of the 
United States, in  addition to her general cargo 
she obligingly loaded 5(.0 tons of this coal for 
Guaymas, and also took on board what was believed 
to be a wireless telegraphic apparatus, with its 
operator, a German naval reservist, and some bags 
of letters. On her way down she called at San 
Pedro and there picked up Jebsen and some ladies, 
and three days later she happened to find the 
L e ipz 'g  in Ballenas Bay, anchored near her, and 
transferred to her the operator and the apparatus, 
the reservist and the bags. At Guaymas she found 
a German vessel called the M a rie , which belonged 
to a relative of Jebsen’s and was clearly a tender 
to the Leipzig. Here Jebsen went ashore and the 
coal was discharged into lighters, and no doubt 
has been suggested that it was duly transferred, 
directly or indirectly, to the Leipzig. The M azatlan  
then proceeded to her next port of call, Topolo- 
bampo, where Jebsen again joined her, and soon 
afterwards she was requisitioned for a short time 
for Mexican use. Attempts had been made by 
him and by her captain to get into wireless commu
nication with the Le ipz ig  throughout the voyage, 
which the English operator thwarted by putting 
the apparatus out of order. His courage and 
resource no doubt deprived the Le ipz ig  of much 
information, and his vigilance in communicating 
with the British consular authorities as opportunity 
served had probably the result that the operations 
of the M aza tlan  were well known on the station 
and long remembered against her.

Jebsen was obviously a willing party throughout 
to the assistance that was being arranged for the 
Leipzig , and no doubt the proceedings were con
certed with the Le ipz ig ’s officers, for otherwise 
they might have proved abortive. There is, how
ever, no ground for supposing that the M azatlan  
was under the orders of the Le ipz ig  or was otherwise 
connected with her than as rendering the service

of placing coals and other things where she or the 
M a rie  could get them, and as volunteering informa
tion, of which it was hoped that she would make 
use. Had the M aza tlan ’s character been Mexican, 
as her legal ownership was, what she did would have 
been a highly unneutral service. It  is, however, 
a totally different thing to establish that these 
proceedings, which p r im a  fac ie  were those of a 
private merchantman, though controlled by a 
person of accommodating and zealous disposition, 
really prove that she was a ship which could not 
be transferred to neutrals at all during the war, 
any more than a German man-of-war or a mail- 
steamer owned by the German Government or 
any other portion of the public property of the 
German Empire destined to its public use:
(Parlement Beige (sup.). I t  must be possible to 
draw a line between unneutral service and 

fleet auxiliaries ” and between the cases in 
which neutrals can validly buy and take delivery 
of enemy ships and the cases in which they 
cannot; otherwise transactions which are expressly 
permitted to neutrals might be invalidated by 
circumstances of which they had no notice and 
could form no estimate.

That a vessel which is <»r has been a portion of the 
armed forces of a belligerent cannot by a mere 
private transaction be placed beyond the reach of 
capture on the high seas is well settled (The M inerva , 
(sup.); U nited States v. E tta , 4 Am. L. Rep- 
(N. S.) 387 ; The Georgia, 1868, 7 Wall. 32), and 
there is authority for the proposition that while 
a vessel formally incorporated in the enemy forces 
is and continues to be, for this and cognate purposes, 
a public ship of war, her mere actual employment 
in that capacity without formal incorporation or 
commission will also bring upon her the like dis
ability : (The Ceylon (sup.), and cf. H .M . Submarine 
E 14 (sup .). Various reasons have been given for this 
rule, as that transferability is an exception granted 
to enemy property in favour of commerce and th» 
ships of war are not articles of commerce, or th» 
such transfers would enable a belligerent to rescue 
himself from the disadvantage into which he ha® 
fallen and so to shift the disadvantage to bj® 
opponent, or that the ship sold might afterward* 
find its way back into the service of the flag to whir 
she had belonged. If  a public man-of-war remain 
in a neutral port for more than the limited tii»_ 
permitted to her by recognised rules, she has | 
be interned, for otherwise the neutral State woul̂  
be rendering an indirect service to a belligeren 
as such. It  it were open to a subject of that Sta
to buy her under such circumstances, the payme _ 
of the price would be a direct service to t  ̂
belligerent of a very real character, for instea 
of a ship which he could not use, he would get oa* ’ 
which he could. The precise foundation of t 
rule, however, need not now be determined.

In  the case of a ship which is not and nfc'v  ̂
has been a part of the armed forces of a belligei'6’' ‘ 
other tests may be applicable. Ships which enl“t 
in the service of such armed forces, though > 
armed themselves, may naturally be the sub] 
of rules more stringent than those which 8oV<fty 
ordinary merchantmen. The forces assisted ■-g
consist of single ships or of whole fleets. Assist»̂  ^  
may be rendered when in company or " 
detached ; it may consist in the supply of c ^  
and stores, or in the collection and forwarding g 
information. An unarmed ship may be of aer ^  
as a decoy or as a screen ; the assistance m»y
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rendered casually or on a system, voluntarily or 
under orders, gratuitously or for hire. Such 
service is not necessarily confined to ships of the 
eountry to which the fleet assisted belongs or of 
a country engaged in the war at all. Again, such 
a ship may be captured in  delicto and while rendering 
the service or after the service has come to an end. 
in the latter case different considerations may well 
wise, unless she is to be clogged perpetually for 
a single transgression and be incapable of valid 
transfer however long she may have mended her 
■ways.

There seems to be no authority in point. Their 
Lordships considered the case of The A lw in a  
If 'P-) as one of the carriage of contraband only. 
The neutral vessel there was released and not 
treated as if she were a fleet auxiliary, although 
]t was not disputed that the ship and her cargo 
nad been despatched with the object of succouring 
a German squadron at sea, and if no services 
were actually rendered this was due to circum
stances equally unforeseen and unwelcome, so 
tar as her Dutch owners were concerned. The 
case, however, at most throws light on the 
liability of such an assistant to be subsequently 
captured while in the same ownership, and does 
n°t purport to decide anything as to the validity 
°t an intervening change of ownership.

So much for the character of the assistance, 
which is material. Regarding the M aza tlan  as a 
®hip of enemy character, those in command of 
her nevertheless held no personal commissions 
iiom the German Government; she was not even 
?uch a “ private ship of war ” as was commissioned 
ln the days of privateering; she took no direct 
Part in hostilities ; it is not shown that she was 
glider the orders or control of any agent placed on 
Hoard by the enemy Government; she was not even 
in the employment, still less in the exclusive employ- 
ment, of such Government; she was not under 
inquisition to them ; she did not fly the colours 

the German Navy, nor were her crew subject 
o military law. Regarded as a vessel on the 
"exiean register she had no immunity from visit 
and search or from arrest by appropriate legal 
Proceedings in a municipal court, say of the

mted States, nor in such proceedings could the
nrman Government, if they had chosen to 

ut>mit to the jurisdiction, have been made liable 
w private civil wrongs done by those on board 

°i her.
Their Lordships are not prepared to entertain a 

Proposition so wide as that any help whatever 
nndered to a Gierman man-of-war by a German 

v nrchantman would disable her owners from 
I idly transferring ownership to a neutral under 

u1 circumstances for the remainder of the war. 
I, °ii a proposition would go far to make the term 
t<jUt>neUtral service ” a mere name and to enhance 
i a surprising extent the consequences hitherto 

Posed on that form of misconduct. The com
munication to the Le ipz ig  of the movements of 

vessels by wireless telegraphy, in itself oneof the gravest of offences, rested in intention only ;
achievement was frustrated, and mere intention 

an *10Ut more cannot in principle be followed by 
y .y such disabling consequence. Furthermore, 
wh Services actually rendered were confined to 
a passed at Ballenas Bay and at Guaymas, 
sit' Were Put an end to at any rate by the requi- 

loning of the ship a little later on the same 
v°yagew

I t  is probable enough that, if things had prospered 
with the Le ipz ig , Jebsen meant the M azatlan  to 
render similar services on future voyages, but such 
services would be most usefully, because most 
unobtrusively, rendered by a peaceful merchantman 
continuing her regular voyages under the Mexican 
flag. Besides, whatever the title “ fleet auxiliary ” 
may mean, it seems to fit the M a rie  better than 
the M azatlan, and Jebsen may have thought that 
in exposing his relative’s ship to peril he had done 
enough. Two “ fleet auxiliaries ” were not needed, 
nor was it indispensable that the M azatlan, having 
once engaged in such services, should be always 
so engaged. With the M a rie  serving as a link 
between the Le ipz ig  and the shore, it might well 
be safest to employ now this ship and now that, as 
opportunity served, to bring the required cargo to 
the appointed rendezvous.

Their Lordships have accordingly come to the 
same conclusion on this point as the President. 
Though the captors had a case of substance, 
affording ground for inquiry, they did not show 
that the M aza tlan  could not be validly sold to the 
claimants at the time when she was transferred.

In  the alternative, the captors allege that the 
sale was one which, if not incompetent, yet ought 
not to be sustained. I t  is said that such a trans
action must be tested by the state of mind in which 
it is conceived and carried through, and that in 
the nature of things the relevant state of mind is 
that of the transferor. The transferee’s mind may 
be honest and yet the impropriety of the transferor’s 
motives may defeat the whole transaction. For 
this authority is sought in art. 56 of the Declaration 
of London as being a considered and correct formu
lation of the law of nations on {he point. Arts. 55 
and 56 deal with transfers of enemy ships before 
and after the outbreak of war respectively. In  the 
first case the transfer of an enemy ship is declared 
to be valid, unless it is proved to have been made 
in order to evade the consequences to which as an 
enemy ship the outbreak of war would expose her. 
In the second the transfer is declared to be void, 
unless it is proved that it was not made in order 
to evade those consequences. Transfers are 
effected by the combined action of two parties, 
the seller and the buyer, and the word “ evade ” 
suggests something more than “ escape,” for the 
latter is a result, while the former is a means by 
which a result is brought about. These considera
tions, coupled with the fact that art. 56 is linked 
with art. 55, point to the conclusion of Lord 
Sterndale that the article deals only with colourable 
or fictitious transfers, devised by both parties in 
combination. If, then, as the learned President 
thought, art. 56 does not conflict with the decision 
of this Board in The B a ltica  (sup.), it does not 
affect the present case, for, apart from the burden 
of proof, which does not now matter since the 
evidence is complete, there was an actual transfer, 
not colourable nor subject to any reservation, 
and this in the case of a private merchantman 
is sufficient when completed by delivery. The 
contention, however, is that the claimants have 
to prove that the transfer was made by the transferor, 
the person who makes it, otherwise than for the 
purpose of evading capture and condemnation. 
If  this construction is the true one, the article 
very considerably alters the law as laid down in 
decisions which bind or have been accepted by 
this Board, and the alteration is an enhancement 
and not a  waiver of belligerent rights. If  pressed
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to its logical results, it would in practice invalidate 
most transfers to neutrals, for how could a neutral 
command the evidence of his transferor, who alone 
could make a clean breast of his motives and 
objects in entering into the transaction ? If  
the enemy's testimony were not forthcoming, how 
could it ever be inferred from circumstances alone 
that among the many objects with which men 
sell their chattels, the object of escaping the 
harassing peril of capture may not have been one ? 
If, on the other hand, that evidence was given, 
what is .the state of facts in which any court would 
believe that the vendor was wholly innocent of 
such a desire ? I t  is better to adhere to the 
settled rules laid down in The A r ie l (sup.) and 
The B a ltica  (sup.). Of course, a vendor may be 
shown to be so interested in getting rid at all 
hazards of the appearance of ownership as to 
lead to the conclusion of fact that he really 
did what he was most interested in doing, and 
shed the apparent title while retaining the property. 
A court would then hold that there was no real 
sale, not that the sale was real and effectual, but 
that the vendor’s reprehensible state of mind 
caused the buyer to lose the ship for which he had 
paid his money. The article is in all probability 
an endeavour to find an acceptable compromise 
between English and Continental views on the 
point, and if so, is not an authority to be followed 
now.

The claimants, on the other hand, contend that 
it is the state of mind of the buyer that alone can 
matter. If  he honestly intends to buy and does 
buy, the seller’s reasons for selling are immaterial. 
He has his reasons or he would not sell, but what 
they are is of no consequence. This again will 
not do. To say that no regard need be had to 
the mind of the seller goes too far. No doubt, 
when once the question, whether the sale is a real 
sale, is answered in the affirmative, the prior motives 
and objects of both parties become merely ante
cedent and preliminary matter, but in ascertaining 
how that question is to be answered great light is 
thrown on the transaction by considering the 
situation of both parties, so as to test what they 
purported to do by what they must really have 
intended. Plainly, however, the mere fact that 
to uphold the sale might prevent the Crown from 
obtaining a condemnation cannot affect the matter, 
for that would mean that a judgment upon a 
question of fact should be given one way or another, 
according as the upshot affected the interest of 
the British Crown.

In  the present case it is now clear that what the 
claimants meant to do was what they purported 
to do, namely, to buy the ship without reservation, 
and what they did was to perform their part of 
the contract so made by paying the price and taking 
delivery. Beyond the fact that they changed her 
name, a circumstance immaterial as things stand, 
though had other facts been proved against them it 
might have had some importance, nothing has been 
done on their side to raise any doubt against 
them. The ship was not left in Jebsen’s service 
or at his disposal, but was chartered to third parties 
for account of the claimants. Their evidence 
is that when they bought her they had heard nothing 
of the earlier adventures of the M azatlan. On 
Jebsen’s side there were circumstances which give 
rise to much suspicion, but it is now accepted that 
the claimants had no cognisance of or participation 
in them. Their Lordships are of opinion that the

evidence, viewed as a whole, disclosed no ground 
on which it could have been held that the E d n a  
was, when captured, still a ship of enemy character. 
There is no other way in which the captors’ appeal 
can be supported. The interval which elapsed 
between the carriage of contraband and the conduct, 
which in a vessel of neutral character would have 
been unneutral service, and the capture of the 
Edna, namely, from the autumn of 1914 to Jan. 
1916, would have been too great and the change 
of circumstances too complete to support a con
demnation, if the M azatlan  were regarded as not 
being of enemy character in 1914. As, however, 
her enemy character down to the sale to the 
claimants in 1915 is not now in dispute, the whole 
question turns on the validity and on the competence 
of the sale. In  tfheir Lordships’ opinion the appeal 
fails.

The cross-appeal depends on the question whether 
there was adequate ground for seizing the E d n a  
and pressing the claim for her condemnation till 
the trial. AH the proceedings were in themselves 
regular. The ship was requisitioned pursuant to 
the rules, and it is not suggested that the case 
was persisted in for the purpose of prolonging the 
period of profitable requisition. Their Lordships 
cannot regard so improper a course as anything 
but a theoretical possibility, which in the present 
case has, fortunately, not even been discussed.

The law relating to claims for costs and damagê  
against captors was fully stated by their Lordships 
Board in The Ostsee (sup.), when all the autho
rities were considered. There no question of the 
reality or validity of a transaction or of it3 
good faith arose, and against the ship and her 
conduct and that of her owners, who had been 
her owners all through, nothing was alleged. The 
ground given for seizing her, in fact, did not exist, 
and it was held that the actual captors’ honest 
belief that it did could not by itself serve as a 
probable cause for seizure. Here the acts of the 
ship, which are refied on, were real enough, though 
they ceased before the title of the claimants arose 
and without their participation or knowledge, 
but they are material to the critical question whether 
the ship could validly be seized. I t  was suggested 
that in the present case the seizure was due to the 
captors’ mistake of law, namely, as to the nature 
of those public ships of war which are not trans
ferable during war; whfie in The Ostsee (sup-1 
it was due to the captors’ mistake of fact, namely* 
as to the issue of a proclamation of a blockade, 
and that equally in either case the owner of the 
ship captured should not suffer for their mistake- 
This is really fallacious. On the question of the 
existence of the blockade there was nothing to be 
inquired into ; on the question what the character 
of the M azatlan  was, her undisputed action raised 
a real subject for inquiry. There can be no doubt 
that when the ship was taken, those, at any rate, 
who directed the action of the cruiser, had sub
stantial ground for questioning her neutral or her 
private character. She had been so employe<1 
on the voyage above described as to justify inquiry’ 
and after the first and before the second requi
sitioning by the Mexican authorities she was serl 
on another voyage along the same coast. Eith«;r 
requisitioning might under the circumstances ha*'® 
been reaUy not unwelcome to her owners, for, ti 
things had blown over, it would afford an unob
trusive seclusion for a ship that had earned f® 
herself a certain amount of evil notoriety. In
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termination of this retreat was quickly followed 
°y a transfer to the United States Registry, and 
an intercepted letter revealed the fact that a 
German Government official had forwarded to 
Germany part of the purchase money paid for her. 
R is quite impossible to say that there was not 
probable cause for supposing that she had been a 
German “ fleet auxiliary ” and so was liable to 
seizure with a view to condemnation.

It  has long been assumed as good law that 
eaptors can rely at the trial on facts unknown to 
Ihem at the time of capture (The E lize, 1854,
1'pinks, 88), nor did the respondents attempt to 
contest this. The evidence as it developed showed 
rtl ueh that was provocative of doubt and sus- 
P'cion. The financial circumstances preceding and 
attending her sale showed a reasonable case for 
believing that Jebsen was engaged in creating a 
moreen of United States intermediaries between 
himself and the actual buyers, such as would disarm 
hhe suspicions or defeat the investigations of a 
captor and make it possible to find a complaisant 
Neutral, who would willingly and successfully act 
I°r his protection. Even when the claimants came 

give their own account of the matter on affidavit, 
they did not explain away this mystification, but 

disclaimed participation in it, It  is true 
that they proved actual payment of the price, 
hut cross-examination might prove that they had 
a greater connection with Jebsen’s acts than was 
consistent with good faith or the reality of the 
8a\e- The captors might well desire to have their 
evidence given orally in open court. Furthermore 
ulthough the oral evidence given in 1919 ultimately 
confirmed the account of their conduct which the 
claimants had given in affidavits before the end 

1916, they also put forward numerous other 
affidavits so flagrantly false that the learned Presi- 
jUt expressed his surprise at their using them at 

affi Instead of contenting themselves with a com
pleted title as neutral buyers and with proving 
ueir independence and ignorance of the M aza tlan ’s 
urlier proceedings, they advanced a case, which 

"as really Jebsen’s case, and was untrue. The 
c®ptors could not be expected to sift out the false 
ffidavits from the true and apply for the release 
1 the ship on a case better than that which, as a 
hole, the claimants made for themselves. Those 

j . . Put forward a case of which so large a part was 
.̂ isingenuous, must not complain if the whole of 

"f'th their own oral evidence, was submitted to
Judgment of the learned President, as a matter

 ̂bich only the court could decide. It  is true that 
of t?a*'es that he arrived at his conclusion in favour 
nat' caPtors with much doubt, though his exami- 
jt  . n of the facts was careful and thorough. 
w, ls not necessary for their Lordships to indicate 
q 'ether they have shared his doubts or not. If  
hi W',re 8°> that would be no reason for reversing 
for (|Ucree- Similarity of doubt is not a ground 
da ' 'Similarity in conclusion. The allowance of 
iv,'?a8 0 s and costs is largely a question of discretion, 
Unf°k 'n I'8,8*' times has but rarely been answered 
thaflV0UrabIy to captors, and it is enough to say 
(jja-t their Lordships see no sufficient reason for 

ering from his opinion.
sin i claimants further indicated a somewhat 
hot h ar argument, namely, that the Edna  should 
jri have been detained at all, for her papers were 
With u61, n°thing on board of her or connected 
aUv • er then ownership or employment awakened 

y Just suspicion, and those who seized her are 
V °h. X V ., N. S.

not shown to have had at the time any knowledge 
of such circumstances of suspicion as have since 
been elicited on a scrutiny of the evidence. Their 
Lordships think that such a contention unduly 
narrows the right and utility of seizure as a pre
liminary to trial and condemnation. Even under 
the old practice the allowance of further proof 
rested in the discretion of the court. It  is true 
that it was not the practice to exercise that dis
cretion in favour of such an order under the circum
stances prevailing in the wars at the end of the 
eighteenth and beginning of the nineteenth 
centuries. The likelihood of further evidence of 
value being obtainable was so small in proportion 
to the delay that it would involve, as to disincline 
the court to allow a more remote investigation 
than the examination of the ship’s papers and 
the administration of the standing interrogatories 
already provided for. Now, however, under 
modern conditions, when the facilities for ascer
taining the truth by subsequent investigation and 
the introduction of various kinds of evidence make 
even a considerable delay so well worth incurring, 
it can hardly be doubted that the same judges 
would have freely exercised their discretion in the 
contrary direction. This would be peculiarly so 
if the question in debate were the validity and 
genuineness of the ship’s apparent nationality. 
If  inquiry on such a subject were to be limited to 
the regularity of her papers and register, it would 
not be worth while to embark upon it, for nowhere 
would it be less likely that captors would find 
proof of or even ground for suspecting the unreality 
of a transfer to a neutral flag than among the formal 
documents required to protect and conceal it. 
Unless search after the truth is to be abandoned 
in such cases or denied altogether, it must follow 
that, on grounds wider than the mere practice 
of the Prize Court as settled under the authority 
of the present statute, captors are entitled to 
justify detention of a ship, even though she is 
ultimately relea£ jd, on grounds only made apparent 
upon an examination of subsequent evidence given 
on either side.

The conclusion therefore must be that on no' 
ground are the captors liable in damages or costs. 
The claim for something in the nature of an account 
of profits, earned by the use of the vessel while 
under requisition, is equally unsustainable. There 
is no theory of the relations between captors and 
claimants, still less between His Majesty, for 
whose use the ship was requisitioned, and the 
shipowners, which would support a claim of such a 
kind. No issue has been raised as to unrepaired 
injury sustained by the ship ; the claim, if any, 
must be for damages and costs only. It  is right 
to recognise that a result which restores the ship 
to her owners but leaves them without recompense 
of any kind for the loss of the use of her between 
1916 and 1919 must be profoundly disappointing 
to them, and may seem to be not without some 
suspicion of paradox in law. I t  would be unsatis
factory that so long a time should have elapsed 
before this cause could be brought to an issue, 
were jt not that the claimants do not seem to have 
taken any active steps to accelerate it and may 
well be supposed to have recognised that the delay 
was one which they could not fairly complain of. 
It  is to be hoped, however, that, whatever the 
conditions of future wars may be, this case may 
never be regarded as anything but highly excep
tional in this particular.

2 M
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Their Lordships will humbly advise His Majesty 
that both the appeal and the cross-appeal should 
be dismissed with costs.

Solicitor for the Procurator-General, Treasury  
Solic itor.

Solicitors for the claimants, W illia m  A . G rum p  
and Son.

Feb. 3 and M a rch  16, 1921.
(Present: Lords Su m n e r , W r e n b u r y , and Sir 

A r t h u r  Ch a n n e l l . )
T h e  Z a m o r a  (N o. 2). (a) 

o n  a p p e a l  fr o m  t h e  a d m ir a l t y  d iv is io n  ( in
PRIZE), ENGLAND.

P rize— N eu tra l sh ip— Contraband cargo—Condemna
tion  o f  sh ip  and entire cargo— Knowledge o f owner. 

Where the owner o f  a neutra l sh ip  know ing ly carries 
a cargo w hich is  in  whole or in  p a rt contraband, 
he is  liab le  to fo rfe it his sh ip , but there can be no 
confiscation o f the vessel unless there is  evidence 
fro m  the shipowner's conduct and other c ircum 
stances tha t the owner o r possibly the charterer 
or master knew o f the true nature o f the cargo.

Lo rd  P arker's observations on the evidence o f know
ledge on the p a rt o f the shipowner which would  
establish the l ia b il i ty  o f  the cargo to condemnation, 
in  The Hakan (14 Asp. M a r. La w  Cas. 161: 117 
L . T . Rep. 619 ; (1918) A . C. 148), discussed. 

Judgment o f Lo rd  Sterndale, P . affirmed.
A p p e a l  from a judgment of the Admiralty Division 
in Prize, dated the 31st March 1919, whereby the 
President, Lord Sterndale, condemned the appel
lants’ steamship Zam ora and her entire cargo. 

M ackinnon , K.C. and Balloch  for the appellants. 
Sir Ernest Pollock (S.-G.), Stephens, K.C., and 

L ille y  for the respondent, the Procurator-General.
The considered opinion of their Lordships was 

delivered by
Lord Su m n e r .—This was a case of condem

nation of a ship and its entire cargo. The latter 
was contraband and had an ulterior enemy desti
nation ; and of this it was held that the ship
owner had sufficient knowledge. The ship was 
Swedish, the voyage New York to Stockholm, 
and the cargo consisted of 400 tons of copper, 
101,494 bushels of wheat, and 69,379 bushels of 
oats. It  was purchased on f.o.b. New York terms 
from sellers unconnected with the contraband 
adventure. The date of the capture was the 
19th April 1915.

At the outset the grounds of suspicion against 
the cargo were not great. The contraband trade 
had not then attained the magnitude which charac
terised it later on in the war. Copper and cereals 
were no doubt in demand in Germany, but they 
were also required for common consumption in 
Sweden and that in large quantities. The prox
imity of Sweden to Germany was therefore of less 
importance; unless the case against the cargo 
succeeded, there was none against the ship.

Claimants duly appeared, and a large body of 
documents relating to the cargo was soon forth
coming. The purchases, the shipment, the taking 
up of documents and the destination of the cargo 
were fully set out and minutely vouched. Though 
the copper and the cereals were alleged to belong 
to different consignees, unconnected with one

(a ) R epo rted  Vv W . E . E e id . E sq ., B -a rr is te r-a t-E a w

another, they were all insured by the same policies, 
a singular circumstance in itself, and the further 
fact that they were insured f.p.a. raised further 
suspicion. There for a considerable time the 
matter rested. It  remained a case of the importa
tion of commodities in common use in a neutral 
ship from one neutral country to another by neutral 
merchants for consumption in their own country.

Appearances, however, were deceptive. The 
consignees of the copper were a Swedish company 
which might well have been above suspicion, for, 
as Lord Sterndale records, there were upon its 
board of directors the Minister for Foreign Affairs 
in the late Swedish Government, an ex-Minister 
of Finance, and an ex-Minister and late member 
of the Supreme Court; yet behind the screen of 
these highly respectable personages there was being 
carried on a speculative adventure, which involved 
a continuous scheme of deception, to be supported, 
in case of need, by much hard swearing. Tbe 
whole cargo, in fact, belonged to the Austrian 
Government, and was imported into Sweden en 
route for Austria. The ship was chartered to a 
German, who was acting as agent for the Austrian 
Government, and the Swedish consignees were 
merely playing a part in the transaction. The 
documents were genuine enough ; that is to say, 
they came into existence at the time and for the 
purposes for which they were ostensibly created, 
but behind them all and behind the charterer 
and the consignees, who were puppets, handsomer 
paid, stood an enemy Government. No moie 
striking instance has occurred of a contraband 
transaction, which all but succeeded; none which 
proves more conclusively what patience and tenacity 
are needed in probing to the bottom an apparent!' 
straightforward case, or how liberal and even indul
gent a court of prize must sometimes be in granting 
the time required to exhaust all the means at the 
captors’ disposal for discovering the truth.

How that truth became known to the Procurator- 
General, it is not now material to inquire. It  was 
disclosed by him on affidavit in Aug. 1918, an 
proved to be conclusive. The claimants of tne 
copper withdrew their claim without a contest- 
The claimants of the cereals made shift' to figh 
their case and lost. The President condemned 
both the copper, the wheat and the oats. There 
remained the case of the Zamora. After hearing 
the evidence of Mr. Banck, the managing direct« 
of the company which owned her, the Presiden 
condemned the ship. It  is from this condemnation 
that her owners now appeal. .

The case made was that even where tne who*" 
cargo consists of contraband, nothing less than aotua 
knowledge of its character by the carrier will forfe*̂  
the ship. It  was not denied that circumstance- 
may raise a presumption of knowledge such tha 
the carrier must rebut it or fail. It  was not c°0  
tended that a person who had knowledge of faC 
sufficient to point the mind of a reasonable m» 
to the truth could escape by wilfully shutting 
eyes to fuller information, but the presumption  ̂
knowledge was said to be one only of fact and 11 
of law, each case therefore depending on its H" 
circumstances, so that, if cargo is bound 1®. 
neutral port and consists of unwarlike commoditi 
in substantial demand and common use ther^ 
only proof and not presumption of knowledge of t 
ulterior destination will condemn the ship- 
the President held that a decree condemning 
entire cargo would in itself warrant a decree co



MAKIT1ME LAW CASES. 267

T h e  Z a m o r a  ( N o . 2 ) . [ P r i v . Co.Pr iv . Co.]

demning the ship also, he was wrong in spite of 
the judgment of Sir Samuel Evans in The H a ka n  
(sup .) and The M aracaibo  (13 Asp. Mar. Law Cas. 
522 ; 1 1 5  L. T. Rep. 639; 1916, P. 266). The 
true proposition was one quoted from the judgment 
°f this board in The H a ka n  : “ There can be no 
confiscation of the ship without knowledge on the 
part of the owner, or possibly of the charterer 
°r master, of the nature of the cargo.”

It  may be admitted that knowledge of the char
acter of the cargo is more obviously natural when 
Ihe ship is being loaded for her owners’ account 
Mian when she is only chartered, and when she is 
chartered at a rate of freight on the quantity 
delivered with a cesser of liability in favour of 
the charterer than when she is chartered for a 
tump sum freight payable in advance. Conversely 
a voyage to an enemy port is more significant than 
°ue to a neutral country, even though it is a neigh
bour of enemy territory, and the loading of a cargo 
°t arms and ammunition than the loading of 
commodities no less indispensable to neutrals than 
t° belligerents. So far the circumstances of each 
pase may vary and modify the conclusion almost 
indefinitely, but one circumstance is common to 
■dl the cases and can never be forgotten—that is 
the existence of a state of war with the temptations 
&nd the profits which contraband traffic holds out 
t° complaisant traders. I t  does not follow that 
every case stands by itself and is independent 
of authority, nor need captors make out the know
ledge of the shipowner as prosecutors have to bring 
home a charge to a person accused in an English 
criminal court. In  any case there is no immunity 
t° a shipowner, because he charters his vessel 
P'hd does not concern himself with the cargo, 
indeed, in one respect at least this case requires 
a sharper degree of scrutiny, for such a course is 
So easily made a screen for the schemes of others, 
ahd so easily becomes deliberate blindness.

It  is clearly settled that a shipowner who carries 
fh entire cargo of contraband knowingly forfeits 
18 ship in prize. What constitutes knowledge 

and what suffices as evidence of it may be matters 
difficulty. During part of the eighteenth century 

he rigorous doctrine still prevailed that any carriage 
i c°ntraband involved as a penalty the confiscation

o. the carrying ship. By the end of that time, 
,.lr William Scott records, in The Ringende Jacob 
LJ’’ Bob., p. 89), and in the N eutra lite t (3 C. Rob. 
o r ’ ^ a t the practice of the great powers had 
feCatly relaxed that rule. In  The H akan  and The 

“meuffio (sup.) Sir Samuel Evans did not inquire 
ot e^ler the carrier knew the contraband character 
w the cargo. He took it that the ancient rule 
c as suspended only and was still in existence and 
¿̂ Pable of being revived, so that, except in so far 

the Crown had waived its rights by adopting 
• 40 of the Declaration of London, the old rule 

th1?  s.thl be enforced. The objection to this is 
« S i r  William Scott records a change founded 
the agreement of nations, one of the most impor- 

cent sources of international law. After over a 
rel tUr'.’ recognition, can it be said that the 
sin i^hm  is a mere revocable waiver which a 

can withdraw '! Lord Parker of 
jX](j thngton, in pronouncing their Lordships’ 

on appeal in the H akan, pointed out 
Pra r  comm°n element which unites the varying 
Ca . °es of different nations is knowledge on the 
^UcTtvf hai't of the character of the cargo carried, 

that a presumption of knowledge, sometimes

rebuttable and sometimes not, is the feature 
which makes relevant the proportion of the contra
band cargo to the whole. Some countries attach 
to certain proportions a presumption of knowledge 
in all cases, irrespective of the extent to which 
the mind of the particular carrier or shipowner may 
consciously have been privy to the carriage of 
contraband. The English Prize Courts, at any 
rate, have long held that if a shipowner knowingly 
carries a cargo which is in whole or in large part 
contraband, he is liable to forfeit his ship. It  
accordingly becomes necessary to examine the 
facts of this case somewhat at length, for if they 
warrant the inference that the shipowners knew 
that they were carrying contraband, the decree 
of condemnation should be affirmed without further 
inquiry.

The Rederiaktiebolaget Banco, of Stockholm, 
owned two steamers, the Zamora and the Augusta. 
Most of the shares were held by the family of Banck, 
and Mr. Bror Banck, its head, was the largest 
shareholder and managing director of the company. 
He was also managing owner of another ship, the 
O rion, managing director of the Orient Company, 
which also owned a vessel, and had a good deal 
of house property. He must, therefore, be credited 
with much business experience, and his affidavit 
and oral evidence testify to his good education 
and his extensive knowledge of English.

To Mr. Bror Banck there came one day in 1915 
a Mr. G. Pott, who introduced himself as a share
holder in the Orient Company, seeking a disengaged 
ship, as he wished to charter one for grain and 
general merchandise from New York to Stockholm. 
He came twice. Mr. Banck looked him up in the 
directory, and found that he had a good address 
and a large income, and spoke about him to a friend 
or two, “ who had only good to say of him.” 
Accordingly he obtained the Zamora. Pott was 
in fact a German, who previously had had some
thing to do with goloshes. He had now gone into 
shipping. There was no correspondence. The 
charter-party, though made out on a form which 
was ill adapted to a lump sum freight, provided 
for a hiring for the voyage for “ 14,5001., all in 
British sterling, payable before signing bills of 
lading at current rate of exchange for bankers’ 
sight bills on London bank.” I t  is dated the 
20th Feb. 1915.

The ship was then two days out from the Tyne 
bound for New York. On reaching that port 
his agents told the captain that they had a cable 
from Mr. Banck giving the names of the shippers 
and receivers for the grain, and later on another 
cable gave the same information for the copper, and 
added “ instruct Ohlson proceed direct home 
north of Shetland.” Mr. Banck must have surmised 
that Pott had sub-let the entire steamer to other 
parties, who were to provide the cargo, and when 
Pott afterwards told him so, he seems to have 
expressed no surprise. He says that he thus 
prescribed the route for fear of mines, and to the 
suggestion that the real reason was to escape 
search by British ships, he replied “ Not particu
larly.” From whom he learnt the names of the 
shippers and receivers of the cargo he does not 
say. Thus, when his own company’s interest 
would have suggested inquiry as to the character 
of those concerned in an adventure which might 
involve an ulterior enemy destination, he knew 
little of his charterer, and of the shippers and 
consignees he knew and asked nothing at all.
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The bills of lading for the grain were dated the 
18th March and made it deliverable to B. Ursells 
Eftertraedare, paying freight as per charter-party. 
There is no charter to which this term could apply. 
The bill of lading for the copper was dated the 
-Oth March, and provided for payment of freight 
in cash immediately on discharge in the usual 
money of the country, but it named no rate. Pott 
should have paid Mr. Banck 14,5001. at least by 
the 20th March, when the Zam ora sailed. Mr. 
Banck produced his company’s books to show that 
in point of fact 75001., or its equivalent in kroner, 
was paid to the company on the 17 th March, for 
which he said a receipt was given, though no 
counterfoil was produced nor does the name of 
the payer appear. The balance only appears in 
the day book as paid on the 30th April. Mr. Banck 
said that it was Pott who paid both sums.

According to Mr. Banck, 14,5001. for a voyage 
of some six weeks or so was just a normal freight 
at the time, a few pence over the last fixture he 
had seen, but he produces no charters or evidence 
to corroborate his statement. I t  is true that the 
Crown gave no information upon the point either, 
but, on a question of freights in Sweden, there can 
be no doubt which side was best able to develop 
the evidence. Now the Zam ora had been bought 
by the Bederiaktiebolaget Banco in 1912 for only 
11.2501.. being then thirty years old and in need 
of repairs, but what they cost is not stated. For 
insurance purposes she was estimated as being 
worth 20,0001. in 1915, though the sum insured 
was only 16,0001., and, in consideration of a bail 
of 14,0001.—which the President’s judgment states 
to have been the result of a valuation made for 
the purpose after the seizure—was released to her 
owners. When the company was incorporated 
in 1905 its joint capital was fixed at 335,000 kroner 
as a minimum, and 1,000,000 as a maximum. 
In  1918 the shares issued, assuming that they were 
all fully paid, accounted only for 415,000 kroner. 
Accordingly, the freight for a voyage of two months 
at most exceeded the purchase price of the steamer 
three years before and exceeded the amount of 
her valuation for bail. It  fell little short of the 
amount for which she was insured, and it was very 
much more than half of the paid-up capital of the 
company. In  favour of Mr. Bror Banck their 
Lordships will suppose that during the war neutral 
shipowners regularly made handsome profits, 
but these figures appear to them to be more than 
normal. They were, at any rate, big enough to 
make it worth Mr. Banck’s while to put himself 
about unless he was assured that his freight was 
in no peril.

He had another reason for concern. His hull 
insurance against war risks was void if the ship 
carried contraband of war to a, belligerent Power, 
and, of course, as his lump sum freight was to be 
prepaid, he had no policy on freight at all. Now, 
of Pott he knew little, and of the consignees less, 
if he knew anything at all. The welcome awaiting 
American copper and cereals in Germany, if 
forwarded from Sweden, would obviously be so 
warm, that the unknown consignees might quite 
probably be importing them for the purpose of 
sending them on, but if they left New York by the 
Zam ora with an ulterior destination, his war-risk 
policy on the ship would be void. Nevertheless he 
remained unconcerned as to the cargo and its 
consignees, and, even when nearly half his freight 
remained unpaid until after the ship was in the

captors’ hands at Barrow, he took it almost as a 
matter of course. He asked Mr. Pott the reason 
for the capture, but he was not anxious. “ 1 
felt myself as strong as anything,” he says, “ and 
I  knew there was nothing incorrect.” How he 
knew this he does not say, but he leaves it to be 
inferred that this was the result of the confidence 
with which Mr. Pott or perhaps the directorate 
of the Swedish Trading Company had inspired him- 
Of the balance of his freight he said nothing : bis 
trust in Mr. Pott’s ability to pay was complete. 
He had heard nothing up to that time of an> 
connection between Pott and contraband German 
trade. He did not associate high freights, if this 
was a high freight, with contraband. As he says: 
“ This was only just in the beginning of the war. 
and we never thought anything of it.” He'had n° 
reason to doubt that both the copper and the grain 
were destined for Swedish use, and, further, the 
export of both commodities from Sweden was 
prohibited by the Swedish Government. It  has 
been suggested on his behalf that he was just an 
old ship’s captain, a very simple person.

Mr. Bror Banck’s confidence in his new acquaint
ance, Pott, went considerably further. When 
the second instalment of the Zam ora 's freight 
was already some four or five days overdue, he 
actually chartered to him a second ship, the 
Augusta, and again for a lump sum on the same 
form of charter. This time, however, the freight 
was paid all at once on the 30th April, but the 
charter was somewhat departed from since instead 
of drafts in New York, cash was forthcoming 10 
Stockholm. ,

If  these deviations from the strict language ot 
the charters stood alone, they might be explicable 
on the ground that printed forms of charters were 
used more suitable to freights payable on the 
quantity delivered at rates agreed than to a lump 
sum payable in advance. There is, however, 
a further deviation which is quite inexplicable- 
This was put to Mr. Banck, who professed to be 
taken by surprise and said it was a puzzle, a term 
which the President somewhat ironically adopted- 
Argumentative explanations were offered, of whmb 
it is enough to say that they do not fit the fa«ts" 
The one person who ought to have explained th 
matter was not called. This person was Mr. CaI, 
Banck, who was associated in the management o 
the appellant company’s business with his father 
Mr. Bror Banck, and had control of it during tm 
latter’s not infrequent visits during March 8,11 
April 1915 to his house property at Trellebme 
and Helsingborg. This gentleman either wa 
unaware of the existence of the lump sum chart« 
for the Zam ora and the Augusta or he treaty 
them as shams. In  each case he gave the c0'̂  
signees of the cereals receipts for freight due 
those parcels on shipment, in the former CA 
at the rate of 72 kroner per ton of 20 cwt., ' 
the latter at the rate of 60 kroner only. , ,, 
first was dated the 17th March, that is before 
date of the bill of lading; the second the 7th Ap'.y 
three weeks before the lump sum freight was Pa'J 
if paid it was. The sum mentioned in the %anl' s 
receipt cannot be made to correspond with the sU ^  
entered in the day book as received for charter 
freight, and the amount of money exceeds by ma . 
than 100,000 kroner the sum which it was Mr- b ^  
Banck’s case that he received from Pott on1C„C1VCU ____ th»1
very day. Who paid these bill of lading freight^ 
and how the weights of the cargo came to be kno



MARITIME LAW CASES. 269

Pr iv . Co.] T h e  Z a m o r a  ( N o . 2 ) . [ P r i v . C o .

|n Stockholm at or before the dates of shipment 
in New York does not appear. Mr. Sten Stendahl, 
who carries on business as B. Ursells Eftertraedare, 
the consignees of the cereals, swore that these 
receipts represented the conditions of his freight 
engagements with Pott and were given when the 
money was paid to the appellants for account 
°f Pott, but Mr. Bror Banck evidently professed 
to be quite unaware that his company had been 
receiving Pott’s freight at all.

The appellants, are, therefore, in a dilemma. If  
"'hat Stendahl says is true, the appellants, by one 
°f their managers, were assisting in the creation 
°f that screen of mercantile documents with which 
the cargo claimants disguised the truth of the 
transaction, and in default of explanation must 
he taken to have done so deliberately, for they 
Were taking charge of Pott’s profits, though Pott 
Was in default in paying what he owed them. The 
accounts which such a transaction must certainly 
have involved have not been disclosed, doubtless 
for good reasons.

If, on the other hand, what Stendahl says is 
false, as in other matters it mainly is, then the 
lump-sum charter is a sham and the appellants 
"'ore receiving on their own account a higher 
freight than they profess to have contracted for, 
differently calculated and concealed by false book 
entries. T t is not necessary to consider whether 
old Mr. Banck was in some respects hoodwinked 
hy young Mr. Banck, for the appellants must be 
affected by the knowledge and conduct of both 
fheir managers, but Mr. Bror Banck’s attitude 
m the witness-box was that of a man who was not 
80 much astonished as surprised. The production 
°f these receipts was something that he had not 
reckoned on, and an explanation was beyond his 
Power to improvise.
. In his judgment Lord Sterndale uses the expres

sion, “ If  Mr. Banck had not actual knowledge, 
*m could have had it if he had taken the steps 
"hich he should have taken to acquire it.” This 
Proposition does not really lend itself to any misap
prehension, but it may be as well to say something 

t°  the nature of the duty to which it refers. Mr, 
tLnck’s position involved two kinds of obligation ; 
he one towards his company, the appellants, and, 

111 respect of his own large holding in it, to himself, 
juid the other towards the Prize Court. His duty
0 His own company required that he should, 

among other things, make proper inquiries to safe
guard its interests and to avoid exposing its property 
;° risks which he did not mean to take in the
ransaction to which he was committing it. If  

neglected this duty, he was disregarding alike 
Us interest as a capitalist and his obligation as a 
irector, and he is open to the inference of fact that 

f if1 knew what he was about, and with a
1 . 1 apprehension of the risks run had made up
t.JS mind that the freight made it worth while to

them. To the court his duty is, as representing 
claimants, to present their claim frankly and 

0 make such full inquiries as would enable him to 
the court in full possession of the truth as to 

If 80 far as it lay in his power to do so.
this duty was neglected, his company is again 

*Posed to the inference that it was not neglected 
trr ,n°fliing ; that he had at least got upon the 
Pu°5 °* matters which he thought it better not to 
P rsue> o r t l ia t  t j ie ciai m anf s were in possession of 
Th mati°!1 which it did not suit them to divulge. 

Qe judgment of Lord Sterndale was not intended

to convey and does not convey that Mr. Banck 
owed a duty to the belligerents to avoid carrying 
this cargo, but it was carried at his company’s risk 
and to his company’s profit, and in exercising their 
right to prevent contraband traffic belligerents 
are entitled to the full protection of Courts of Prize 
in penetrating the disguise of a feigned or deliberate 
ignorance on the part of neutral claimants.

Lord Sterndale thus expressed his final conclusion : 
“ I  think the true inference is that, if Mr. Banck 
did not know this was a transaction in contraband, 
it was because he did not want to know, and that he 
has not rebutted the presumption arising from the 
fact of the whole cargo being contraband.”

Their Lordships have been invited to read this 
as saying that Mr. Banck is not proved to have 
known the contraband character of the adventure ; 
that if he did not know, because he did not want to 
know, he was within his rights and owed no duty 
to the belligerents to inform himself ; and that the 
Zam ora is condemned contrary to the passage above 
cited from the H akan  upon a legal presumption 
arising solely and arbitrarily from the fact that the 
whole cargo was contraband. It  may be that, in his 
anxiety not to state more than he found against 
Mr. Banck, the learned President appeared to 
state something less, but there are two senses in 
which a man is said not to know something because 
he does not want to know it. A thine may b» 
troublesome to learn, and the knowledge of it, 
when acquired, may be uninteresting or distasteful. 
To refuse to know any more about the subject or 
anything at all is then a wilful but a real ignorance. 
On the other hand, a man is said not to know 
because he does not want to know, where the 
substance of the thing is borne in upon his mind 
with a conviction that full details or precise 
proofs may be dangerous, because they may 
embarrass his denials or compromise his protests. 
In  such a case he flatters himself that where 
ignorance is safe, ’tis folly to be wise, but there he 
is wrong, for he has been put upon notice and his 
further ignorance, even though actual and complete, 
is a mere affectation and disguise. It  is in the 
latter sense that their Lordships take the President’s 
words. So far from finding that Mr. Banck was 
devoid of knowledge of the contraband character 
of the adventure, he thought, and they agree, that 
Mr. Banck understood it very well, so well that he 
knew where to draw the judicious line between 
scanty but sufficient information and undeniable 
complicity. Knowledge being proved, no opinion 
need be expressed as to the effect of presumptions 
in the present case. The evidence fully bears out 
the conclusion that the transaction was in its 
inception ambiguous ; that any doubts about it 
were resolved in favour of an illegitimate com
plexion, so far as Mr. Banck was concerned, by his 
incuriosity, his reticence and his detachment. 
So far from showing that he was truly ignorant, 
he has only involved his company, the claimants, 
in the consequences which follow from the hazardous 
possession of sufficient knowledge to condemn them. 
Their Lordships will, therefore, humbly advise 
His Majesty that this appeal should be dismissed 
with costs.

Solicitors : for the appellants, T ha in , Davidson, 
and Co. ; for the respondent, Treasury Solic itor.



270 MARITIME LAW CASES.

K .B . D iv .] H arrisons L im ite d  v. Shipping  Controller. [K .B. D iv.

Cmirí ú  lairicatnrt
HIGH COURT OF JUSTICE.

KING ’S BENCH DIVISION.
F rid a y , Judy 30, 1920.
(Before M c C a r d i e , J.)

H a r r is o n s  L i m i t e d  v . S h i p p i n g  C o n t r o l l e r , (a)

C harier-party  —  W ar risks  — S trand ing  o f sk ip—■ 
S a ilin g  in  convoy— Consequences o f hostilities or 
w arlike  operations.

The steamship I. ivas at a ll m ateria l times under 
requ is ition  by the A d m ira lty  under the terms 
o f the charter-party T . 99. Under th is  charter- 
p a rty  the A d m ira lty  were not liab le fo r  o rd ina ry  
risks at sea, bat undertook to be liab le fo r  
risks fro m  a ll “  consequences o f hostilities or w ar
like  operations-'" The I .  was under orders to sa il 
and d id  sa il fro m  Salónica to Taranto, in  Ita ly .  
She had on board hospital stores fo r  the B r it is h  
Government, and carried a fe w  B r it is h  troops and 
officers. When nearing Taran to  she was navigated 
without lights, being then in  the w ar zone. She was 
escorted by a B r it is h  destroyer. N o  lights on shore 
ivere visible, and she was ordered by the commander of 
the destroyer to fo llo w  a p ilo t escort which had come 
out o f Taranto. T h is  order she complied w ith , 
although w ithout such an order the master would not 
have attempted to enter the port. A lm ost im m e
d ia te ly  after being ordered to fo llo w  the p ilo t escort 
the I .  lost sight o f her lights and was stranded on the 
rocks ju s t outside the port o f Taranto.

Held, fo llo w in g  the decision o f the House o f Lords  
in  Green v. British India Steam Navigation 
Company (The Matiana) (14 Asp. M a r. L a w  Cas. 
513; 123 L . T . Rep. 721; (1921) A . C. 104), 
that, though the stranding o f the I .  took place 
while she was being navigated under war conditions, 
'he, damage done to her d id  not arise in  consequence 
o f w arlike  operations, and the A d m ira lty  were not 
liable.

The British Steamship Company v. The King 
(The Petersham) (14 Asp. M a r. La w  Cas. 404; 
123 L . T . Rep. 721; (1921) 1 A . C. 100)
explained.

A w a r d  in the form of a  special ease stated b y  the 
arbitrator, Mr. R. A. Wright, K.C. The case 
raised an important question upon the construction 
of clauses 18 and 19 in charter-party T. 99.

The two clauses were as follows :
Clause 18. The Admiralty shall not be held liable 

if the steamer shall be lost, wrecked, or driven on shore, 
injured or rendered incapable of service by or in conse
quence of dangers of the sea or tempest, collision, fire, 
accident, stress of weather, or any other Cause arising 
as a sea risk.

Clause 19. The risks of war which are taken by the 
Admiralty are those risks which would be excluded 
from an ordinary English policy of marine insurance by 
the following or similar but not more extensive clause : 
W arranted free of capture, seizure, and detention 
and the consequences thereof or of any attempt thereat, 
piracy excepted, and from all consequences of hostilities 
or warlike operations whether before or after the declara
tion of war. Such risks are taken by the Admiralty
(a )  R ep o rte d  b y  R . P . B u k i s t o n , E s q .,  B a r r is te r - a t -  

L a w .

on the ascertained value of the steamer if she be totally 
lost, or, if she be injured, on the ascertained value of 
such injury. Should a dispute arise as to the value 
of the steamer, the same shall be settled as laid dowm 
by clause 31.

A dispute arose between the owners and the 
Admiralty as to whether the Admiralty were liable 
to the owners for damage caused to the steamship 
In ko n ka  in consequence of her stranding on Capo 
St. Vito, in Italy, on the 17th Nov. 1917. The 
arbitrator found that the stran ting was occasioned 
by the inefficient lights of the p>l )t escort, and was 
not a consequence of hostilities or warlike operations 
within clause 19 of charter-party T. 99, and that 
therefore the Admiralty were not liable.

The following facts were set out in the judgment 
of the learned judge :—

On the 14th Nov. 1917 the In ko nka  sailed under 
Admiralty orders from Salonica, bound for Taranto, 
in Italy. She was laden with hospital stores for 
the British Government, and had on board a 
few' British troops and officers. Before sailing 
she was furnished with a printed book (D.P. 20) 
which purported to describe the lights and entrance 
to the port of Taranto. This book, owing to recent 
changes, turned out to be incorrect.

On the 15th Nov. the Inkonka  passed through 
Corinth Canal and proceeded towards Taranto. 
She was navigating in the war zone and therefore 
sailed without lights. She was escorted by a 
destroyer, HALS. F incher. The weather was 
stormy. The master trusted to dead reckoning, 
but on the 17thNov., about 6 p.m., he was enableo, 
through sighting three stars, to get a more accurate 
position. He then put his course N. ? E.
9 p.m. he signalled H.M. S. P incher, and said that he 
ought to have run his distance and should stop then 
if no lights were seen. At about 10 p.m. no shove 
lights were seen, but he was ordered by H.M '- 
Pincher to follow a pilot escort which had come o'-'t 
of Taranto to escort vessels into the port and which 
exhibited two violet lights astern. The mastei 
thought he was about ten miles from Capo St. Vito 
(guarding the southern entrance to Taranto), which 
he thought was bearing N.E. This view' was 
erroneous, but he had no light to guide him. Th 
shore leading and other lights were not lighted 'n 
war time, unless ships were entering and the1' 
signalled. The night in question was dark an* 
stormy. The master would not have tried to entcr 
the port if he had not been ordered to do so by H-M-yi 
Pincher. Disobedience to thoBe orders entaile 
a severe penalty. In  view of the peremptoV 
order he received, he relied, and could only vel>> 
upon the pilot escort, and he followed her about tw 
cables distant.

H.M.S. Pincher followed about one and a h®1 
cables behind the Inkonka . Another ship’s i>- | 
had been sighted by the Inko nka , and in fac’ ’ 
though the master did not know it, it was the bg1 
of HALS. Isonzo, which was also approach'̂  
Taranto, and which proceeded to follow astern 
H.M.S. Pincher. At 10.30 p.m. certain shore lign^ 
appeared. In fact (though the master did n 
know it) these shore lights were the leading light'  ̂
the defended port of Taranto and had been turn*’ 
on in response to signals from H.M.S. ^ son\^  
The master could not identify these lights by reaVit. 
of the defective information in book D.P. 20. ,
therefore continued to follow the pilot escort a“e®(j 
till he suddenly lost sight of her lights and cou>
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hear no whistle or signal'from her or make out her 
hull. Two minutes after he had lost sight of the 
Pilot escort a red light suddenly flashed on the port 
flow of the In ko nka , the master of which was still 
°n the same course as when he had actually seen 
and been following the pilot escort lights. The 
master, seeing the red light on his port bow, 
immediately put his helm hara-a-port, and the 
■inkonka swung to starboard, and almost imme
diately afterwards ran ashore off Capo St. Vito; 
the red light was in fact the light on Capo St. Vito, 
though the book D.P. 20 did not indicate any such 
hght. The master ported away from the light, hoping 
to swing round away from it, but in fact there was no 
room to turn, and porting brought the vessel right 

the rocks. The master immediately signalled to 
H.M.8. Pincher that he was ashore, and H.M.S. 
"incher got clear. H.M.S. Isonzo also picked up a 
Pilot escort and, like H.M.S. Pincher, proceeded into 
P°rt. It  was not clear whether their pilot escort was
the same pilot escort as that which bad been leading
the Inkonka .

By par. 7 of the award, if and so far as it was a 
question of fact the arbitrator found that the 
stranding of the In ko nka  was caused by the 
inefficient lights of the pilot escort, and that, if the 
u§nts had been adequate having regard to the 
ow visibility of the night, there was no reason why 
ne In ko nka  should not have safely followed the 

escort into Taranto, or should have been stranded.
. By par. 8 he accordingly found (if and in so far as 
lt Was a question of fact) and he decided (if and in 
So far as it was a question of law and subject in that 
Case to the opinion of the court) that the stranding 
"as not a consequence of hostilities or warlike 
operations within clause 19 of T. 99.

Subject to the opinion of the court on any question 
p law, the arbitrator awarded that the Shipping 

-mtroiler was not liable in respect of the matters in 
question to the owners. If  the court should be of 
°Pmion that the award was not erroneous in law it 
'',as to stand ; but if the court was of opinion that
0 . award was erroneous in law it was to be set 
a®\de, and instead thereof it was to be that the 
' Pipping Controller was liable to the owners in 
inspect of the matters in question, the parties not
aving submitted to the arbitrator any question of 
mount or any question save that of liability.
, . hr John Simon, K.C. and N cilson, K.C. for the 

miipowmers.—The Admiralty are liable to the ship
pers  for damage caused to the In ko nka  by 
.mantling. The vessel was not incurring a “ sea 
isk within the meaning of clause 18 of the charter- 

party, but she w7as engaged in a “ warlike operation ” 
«Ain the meaning of clause 19. She was under

1 orders of the British Admiralty, on a voyage 
„r°m Salónica to Taranto, having on board troops
ud hospital stores for the British Government. 

,fl(1 "'as navigating in the war zone under the 
P°!'t of a British destroyer and bound to obey the 

re e¡s the commander. Under Admiralty 
Stations she sailed without lights. The 
muding was a “ consequence ’’ of the warlike 

Jperationg mentioned in clause 19, and the warlike 
o ration  w'as the proximate cause of her running 
e "° the rocks. It  is true that the fact of her being 
ogaged in a warlike operation did not prevent her 

a m navigating independently, and if, in order to 
ent a Sea nsk, she had of her own accord tried to 
b6 W Port of Taranto, her own act w'ould have 
atf11 P10ximate cause of damage. But the 

e*npt to enter the port was made under the

express order of the naval commander, W'hich she 
was bound to obey, and formed part of the w arlike 
operation which she was carrying out. The 
warlike operation was the proximate cause of the 
stranding, and the stranding was the consequence of 
the warlike operation :

B r it is h  a w l Fore ign Steamship Company v. 
The K in g  (The St. Oswald) 14 Asp. Mar. 
Law Cas. 121, 270 : 118 L. T. Rep. 640; 
(1918) 2 K.B. 879.

There was no intervening cause which prevented 
the warlike operation from being the proximate 
cause of the disaster. Nor had those in charge 
of the vessel any time for exercising their discretion. 
The present case must be distinguished from the 
cases of B r ita in  Steamship Company v. The K in g  
(The Petersham) (14 Asp. Mar. Law Cas. 404 ; 
123 L. T. Rep. 721 ; (1921) 1 A. C. 100) and from 
Green (The M a tia n a ) v. B r it is h  In d ia  Steam N a v i
gation Company (14 Asp. Mar. Law Cas. 513 ; 
123 L. T. Rep. 721 ; (1921) 1 A. C. 104).

Sir Gordon H ew art (A.-G.) and Raeburn, K.C. for 
the Shipping Controller.—The Admiralty are not 
liable for the damage caused to the In ko n ka  by 
stranding. The vessel at the time when the stranding 
occurred was not engaged in a “ warlike operation ” 
within the meaning of clause 19 of the charter-party. 
She was incurring a “ sea risk ” within the meaning 
of clause 18. It  lies upon the shipowners to 
prove that the vessel was engaged in a warlike 
operation, and in this they have failed. She was 
engaged in transporting stores, a commercial 
operation, and the presence of a few troops on board 
does not turn the operation into one of a warlike 
character. Further, the stranding was not a 
“ consequence ” of a warlike operation even if 
the vessel were so engaged. The proximate cause 
of the stranding was the negligence of those 
navigating the vessel. They could have told the 
naval commander that they were not willing to 
enter the port of Taranto at night, and in that 
case the order would not have been enforced; 
but they did not adopt this course and were accord
ingly negligent. It  was owing to carelessness that 
the vessel did not follow the course set by the 
pilot boat. In  the case of Green (The M a tia n a ) v. 
B r it is h  In d ia  Steam N aviga tion  Company (sup.), 
the House of Lords held that the cause of the loss 
was not a “ warlike operation ” under the terms 
of charter-party T. 99, and the same view ought 
to be taken by this court. The principle laid 
down in The M a tia n a  case is the same as that 
involved in the present case. The presence of a 
few troops and stores on board the In ko nka  is not 
sufficient to make a distinction between the two 
cases, and does not form a test as to the nature 
of the operation in which the vessel was engaged. 
I t  cannot be said that the carrying of troops, or 
the orders of the commander of the destroyer, 
was the proximate cause of the stranding. It  
was caused by the increase of a marine risk, and 
the vessel took this increased risk for the purpose 
of avoiding a war peril. The following cases may 
be referred to with advantage :

Leyland S h ipp ing  Company v. N orw ich  U n ion  
F ire  Insurance Society, 14 Asp. Mar. Law 
Cas. 4, 258: 118 L. T. Rep. 120 (1918) 
A. C. 350 ;

A rd  Coasters v. The K in g , 36 Times L. Rep. 
555 ;
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Ion ides  v. Universal M a rin e  Insurance  
Company, 1 Mar. Law Cas. 353; 8 L. T. 
Bep. 705 ; 14 C. B. N. S. 259 ;

Owners o f  steamship Larchgrove v. The K in g , 
36 Tim es L. Kep. 108 ;

R ichard  de La rrin a g a  v. A d m ira lty  Commis
sioners. 14 Asp. Mar. Law Cas. 572; 123 
L. T. Rep. 485 ; (1920) 3 K. B. 65 ;

B rit is h  In d ia  Steam N aviga tion  Company v. 
Green, 14 Asp. Mar. Law Cas. 513 ; 121 
L. T. Rep. 559 ; (1919) 2 K. B. 670 ;

Marine Insurance Act 1906 (6 Edw. 7, c. 41), 
s. 55.

N eilson, K.C. in reply.
The following judgment was read by
M cCa r d ie , J. (after stating the facts the learned 

judge continued). — The question is whether, 
on the facts as I  have stated them (apart from 
clauses 7 and 8), the stranding of the In ko nka  
was a consequence of hostilities or warlike opera
tions. Inasmuch as the circumstances are stated 
by the arbitrator in full detail, I  conceive that his 
summarised findings in clauses 7 and 8 of the 
award are open to review. The question becomes 
one of law immediately the full facts appear, and 
the master of the In ko nka  has been exonerated 
from any negligence or breach of duty. My task 
as a judge of first instance is embarrassing. The 
burden rests upon me of interpreting as best I  can 
the body of decisions which bear upon the point, 
and of eliciting the true effect of the opinions in 
the House of Lords in the recent cases of B r ita in  
Steamship Company v. The K in g  (The Petersham) 
(sup.) and Green (The M a tia n a ) v. B r it is h  In d ia  
Steam N aviga tion  Company (sup.). Those weighty 
opinions represent not only a conflict of view 
between majority and minority, but also an apparent 
difference of opinion on several points between the 
distinguished Law Lords who formed the majority 
itself. It  seems clear from the opinion of all in 
the House of Lords in those cases that the words 
“ warlike operations ” are a broader phrase than 
the word “ hostilities.” The question, therefore, 
comes to this : “ Was the stranding of the In ko nka  
a consequence of warlike operations ? ” No 
definition has yet been given of that phrase. If  
given, it might have solved many of the difficulties 
which arise. Illustrations have been offered with 
frequency, and it is, of course, less difficult to 
illustrate than to define. The embarrassment of 
definition springs, I  conceive, from the breadth 
of the phrase “ warlike operations.” It  is a complex 
phrase. It  denotes and connotes an infinity of 
varying circumstances. Just as it is difficult 
to define the words “ fraud ” or “ accident,” so 
with the phrase “ warlike operations.” Even the 
most exhaustive definition could scarcely comprise 
the differing circumstances which may arise. 
The problem is further and strikingly complicated 
by the fact that the words have to be considered 
in connection with the full phrase “ all consequences 
of hostilities or warlike operations.” This word 
“ consequences ” introduces the ever-difficult 
question of causation as illustrated, for example, 
by Becker, G ray and Company v. London  
Assurance C orporation  (14 Asp. Max’. Law. Cas. 
156; (1918) A. C. 101). Causation involves the 
notion of sequence, and this notion has not as 
yet been fully grappled with or exhaustively 
treated. It  is a topic of profound juristic com
plexity. The courts cannot act as metaphysical

analysts. They' can only administer or state 
the law in practical language upon particular 
aggregates of circumstance. But in such a case 
as the present it is always well to remember the 
cogent words of Lord Sumner in Becker, Gray 
and Co. v. London Assurance Corporation (sup.). 
“  Cause and effect are the same for underwriters 
as for other people. Proximate cause is not a device 
to avoid the trouble of discovering the real cause 
or the ‘ common-sense cause ’ and though it has 
been and always should be rigorously applied in 
insurance cases, it helps the one side no oftener than 
it helps the other. I  believe it to be nothing more 
nor less than the real meaning of the parties to a 
contract of insurance.” It  is always of vital 
importance to remember that clause 19 in this 
charter follows and is subject to clause 18- 
Clause 18 saves the Admiralty from liability for 
ordinary marine risks and perils of the sea. Clause 19 
deals with a wholly different set of risks—namely, 
those which spring from hostilities or warlike 
operations. In  time of war marine risks exist 
as fully, and perhaps more fully, than in time of 
peace ; and they are none the less marine risks 
because their details may be coloured or added to, 
or the danger enlarged, by the existence of war
time conditions. I t  seems proper to distinguish 
between war-time conditions of merchantman 
traffic and the actual occurrence of warlike 
operations. The imposition of regulations upon 
merchantmen, whether such regulations be slight 
or stringent, and whether they be general or 
specific, does not of itself seem to constitute a war
like operation. If  it were otherwise, then it would 
follow that upon the outbreak of war all British 
merchant ships became subject to, and participants 
in, warlike operations, inasmuch as they all fen 
within the compulsive area of Admiralty regulations.

The Defence of the Realm Act 1914 (5 Geo. 5> 
c. 8) provided by sect. 1, sub-sect. 1 (2), that for 
securing the public safety and the defence of the 
realm regulations might be made “ to secure the 
navigation of vessels in accordance with direction® 
given by or under the authority of the Admiralty. 
Under this statutory power cogent regulations 
were made, including ( in te r a lia ) regs. 36 to 39. 
Reg. 37 is as follows : “ Every vessel shall comply 
with such regulations as to the navigation of vessels 
as may be issued by the Admiralty or Army Council, 
and sliall obey any orders given, whether by way 
of signal or otherwise, by any officer in command 
of any of His Majesty’s ships, or by any naval 
or military officer engaged in the defence of tbe 
coast. . . .” I t  is a criminal offence to disobej
any such regulation or order. By sect. 46 of the 
Naval Prize Act 1864 (¿.7 & 28 Viet. c. 25) it was 
made a crime for the master of a merchantman 
under convoy of a British ship of war to disobe) 
any lawful signal, instruction, or command of the 
commander of the convoy. Sect. 31 of the Naval 
Discipline Act 1866 (¿9 V 30 Viet. c. 109) provides 
as follows: “ Every master or other officer 111 
command of any merchant or other vessel under 
the convoy of any ship of Her Majesty shall obe} 
the commanding officer thereof in all matter3 
relating to the navigation or security of the convoj. 
and shall take such precautions for avoiding the 
enemy as may be directed by such commanding 
officer; and if he shall fail to obey such directions, 
such commanding officer may compel obedie»0̂  
by force of arms, without being liable for axV 
loss of life or a t property that may result from b13
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"flng such force.” I  have quoted the above 
tatutes and regulations, inasmuch as the argument 

j ^ir John Simon for the owners of the Inlconka, 
e£gely turned upon their compulsory and penal

The contract now before us is a charter-party ; 
1̂" it is well to recall the words of Lord Shaw 
* Dunfermline in Leyland S h ipp ing  Company v. 
orivich U n ion  F ire  Insurance Society (sup.) : “ This 
octrine of proximate cause will be considered in 

. same light whether in contracts of marine 
usurance or in contracts of sea carriage, and good 
ense suggests that it should be so.” With this 

Passage may he read the observations of 
orutton, L.J. and Mr. MacKinnon in their work 

T*1 i'harter-parties, 9th edit., art. 79, and notes, 
a The Leyland  case (sup.) Lord Shaw of Dunferm- 

ane observed that “ Causation is not a chain, but 
■ net- ’ I  may venture to add that it is a net 
, which a judge of first instance may easily 
®°ome entangled. Sect. 55, sub-sect. 1 of the 
arine Insurance Act 1906 (6 Edw. 7, c. 41) 

£ovides : “ Subject to the provisions of this Act, 
. d unless the policy otherwise provides, the 

surer is liable for any loss proximately caused 
a peril insured against, but subject as aforesaid 
!s not liable for any loss which is not proximately 

Used by a peril insured against.” I t  will be 
's®rved that the words in the present charter- 

on ^ are 1 ab consequences of hostilities or warlike 
i^^ations ” ; but I  conceive that since the decision 
(si Io V'\^es v. Universal M a r in e  Insurance Company 
<i P-) in 1863, it is estabhshed law that the words 
th ‘‘ConseTuenoes ” must be treated as meaning 
a 6, totality of causes ” not “ their sequence, or 

Proximity or remoteness ” : (see per Willes, J. 
case / Case anb Per Lord Sumner in The M atia n a

B, («ip.).
>v,„ faring the above-stated matters in mind, let 
the rieflly deal with the facts of this case. In
hot nrSt P̂ ace> I  think that the In lconka was 
She aerseb engaged in a “ warlike operation.”engaged operation.
Was WaS a merchantman. So far as I  know, she 
the armed. She carried hospital stores for 
in tijb ish  Government. She had no war material 
as ordinary sense aboard. Her aim was to get 
S airaCefuUy and expeditiously as she could from 
bv°niCa Taranto. I t  is true that if assailed 
la tta ‘Submarine she might, have attacked the 
•Uivlf *n defence by ramming; but the same 
sU î  ̂ k® saul of all other merchant vessels, and 
her a.contingency cannot of itself he said to find 
She Ŵ in  the area of “ warlike operations.” 
p,vpiWas never, in fact, attacked, nor is there any 
It  jf 11?® that hostile craft were in her proximity, 
troo-j *Tue that she had on board a few British 
thev >s and officers ; but it does not appear whether 
in h e r e  invalids or not. Probably they were 
in i,1®8 or convalescents. She was not a transport 
VeSs ,e . ordinaiy sense. If  she had been such a 
\var]-, 14 might be held that she was engaged in 
bord a °P®rahions. In  The Petersham case (sup.) 
bativ Aftkinson Haid : “ The transfer of the com- 
to ar)6 , forces °f a power from one area of war 
an0th°t ler or from one part of an area of war to 
thir^®1 Part, f°r combative purposes, would, I  
thig ’ be a warlike operation.” Assuming that 
fhe as;sage is agreeable to the other opinions in 
only °Use °f Lords, yet I  think that Lord Atkinson 
vessels ant *° refer to vessels which were either 
The j °? u-ar or transports in the ordinary sense.

Uunant features of the ship and the dominant
xv„ N. s.

object of her voyage must, I  humbly venture to 
think, be looked at. I t  cannot be that the presence 
of a few soldiers aboard, whether wounded or 
unwounded, turns a merchantman into a transport 
or changes an otherwise peaceful voyage into a 
warlike undertaking. Many merchantmen during 
the war carried several Royal Navy men for the 
purpose of serving the protective guns, or for 
other reasons. Such fact would not, I  conceive, 
turn a merchantman into the equivalent of a man- 
of-war. If  it did, then the liability of war-risk 
insurers would be vastly increased. There is here 
no finding of fact on this point by the arbitrator 
which could lead to the conclusion that the 
Inkonka  was herself engaged in a warlike operation. 
This view is, I  believe, consonant with the opinion 
expressed by Roche, J. in Owners o f Steamship 
Larchgrove v. The K in g  (sup.). The facts in the 
B r it is h  and Fore ign  Steamship Company v. The  
K in g  (sup.) were quite different. Apart from the 
admission made by the Crown in that case, it is 
to be noted that the vessel there in question, the 
St. Oswald, was actually engaged as a transport 
in the Eastern Mediterranean, and assisting in 
the evacuation of troops from Gallipoli. Now the 
Inkonka  here was, of course, sailing without lights 
in a war region; but it is now clear from The 
Petersham and The M a tia n a  cases (sup.) that an 
ordinary merchantman is none the less engaged 
on an operation of peace rather than an operation 
of war because she is without lights pursuant 
to imperative Admiralty directions. The Inkonka  
was also sailing under convoy of H.M.S. Pincher, 
and was under enforceable obedience to her. A 
convoy has been described by Maude and Pollock 
on Merchant Shipping as “ a naval force, consisting 
of a ship or ships appointed by the Government, 
or by the commander of a station, to escort and 
protect merchant ships proceeding to certain 
parts.” I  presume that a convoy may consist 
of one war vessel only escorting a single merchant
man. I t  is now clear from the majority opinions 
in The M a tia n a  case that a merchantman under 
naval convoy, and bound to obey that convoy, is 
not thereby engaged in a warlike operation. The 
convoy may be so engaged, but the merchantman 
convoyed sails on a different footing. I  may 
invoke the striking and cogent illustration given 
by Atkin, L.J. in the Court of Appeal in The 
M a tia n a  case (sup.). He said: “ The warships 
are engaged in the warlike operation of protecting 
non-combatant vessels from the enemy. The 
merchant vessels are engaged in the peacelike 
operation of conveying merchandise by sea. The 
sheep are not the shepherd, and are not engaged 
in the operation of shepherding.” I  infer from 
the general body of opinion in the House of Lords 
in The Petersham  and M a tia n a  cases (sup.) that 
the naval convoy in this present case should be 
deemed to be engaged in a warlike operation. 
I  doubt if Lord Sumner expressed any definite 
view on the matter, but I  think that such is the 
broad result of the general opinion in those cases. 
If  so, then the question still remains whether the 
In ko nka  was stranded as a “ consequence of warlike 
operations.” Lord Cave, in The Petersham case 
(sup.) put the point as follows : “ I t  is necessary 
to show first that there were hostilities or warlike 
operations which could have caused the collision; 
and, secondly, that the collision was a direct and 
proximate consequence of those hostilities or war
like operations. I t  was mainly upon this second

2 N
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point that the opinions in the House of Lord 
differed in The M a tia n a  case (sup.). I t  is essential 
to ascertain the view of the majority of the law 
Lords in. that case.

The broad facts in The M a tia n a  case (sup.) 
were these. She was sailing under convoy and 
without lights. She was bound to obey the orders 
of the convoy, and was under their compelling 
directions. She was in a region infested with 
submarines. The senior naval officer ordered a 
change of route. The M a tia n a  accordingly changed 
her course. She was bound to do so. Then an 
order to zigzag was given. The M a tia n a  obeyed 
it. About two hours afterwards she struck a 
small unlighted reef. The night was calm. No 
breakers were seen before she struck. Her master 
was blameless. He was, by order of the escort, 
travelling upon an unusual route. If  the order 
had not been given, or if the reef had been lighted, 
the accident would not have occurred. Upon 
these facts the majority of the law Lords held that 
there was no loss in consequence of a warlike 
operation. This ruling is of far-reaching effect. It  
establishes that if a merchantman is lost by striking 
a rock or stranding or the like peril of the sea, 
whilst being compelled by an accompanying escort 
to take an unusual route, and/or to navigate 
either zigzag or in some other unusual manner, 
the loss is a peril of the sea, and not, without more, 
a consequence of warlike operations. I  feel that 
this ruling is substantially inconsistent with the 
dictum of that great lawyer Swinfen Eady, M.R. 
in B r it is h  and Fore ign Steamship Com pany v. 
The K in g  (sup.), where, in reference to that case 
(where the St. Oswald, sailing without lights, 
pursuant to Admiralty orders, collided with a 
French battleship) he said: “ What occasioned the 
collision ? And the answer is that it was solely 
occasioned by obedience to orders to sail without 
lights and to go at full speed. Such a proceeding 
was in defiance of the rules of good seamanship, 
but necessitated by the exigencies of the warlike 
operations then in progress.”

In  my humble opinion, the facts in the 
present case cannot be distinguished from the 
facts in The M a tia n a  case (sup.). The details 
vary, but the salient features are alike. Just as 
collision is, p r im a  facie , a marine risk, so stranding 
is, p r im a  fac ie , a marine risk. Just as the M atia n a  
was ordered to take an unusual course, so the 
In k o n k a  was ordered to enter Taranto when her 
master, as a matter of good seamanship, would 
have desired otherwise. Just as the M a tia n a  was 
under the compulsion of her escort, so the In ko nka  
was under the compulsion of H.M.S. Pincher. 
Just as the M a tia n a  struck a reef, so the In ko nka  
went ashore. Just as the M a tia n a  was held to 
have suffered from a sea risk, so I  hold that the 
In ko n ka  suffered also from a sea risk. I  see no 
material distinction between the two cases.

The arbitrator here found as a fact that the 
stranding of the In ko n ka  was caused by the 
inefficient lights of the pilot escort, and that if 
those lights had been adequate there was no reason 
why the In ko n ka  should not have safely reached 
Taranto. If  the element of compulsion by H.M.S. 
Pincher be eliminated, this present case seems to 
bear much resemblance to Ion ides  v. Universal 
M a rin e  Insurance  Com pany (sup.). There the 
Linw ood  got ashore because a light had been 
removed from Cape Hatteras in the course of the 
Civil War by the Confederate troops. Had the

light been burning, the Linw ood, a Federal ship, 
would not have been wrecked. It  was held tha* 
the proximate cause of the loss was a peril of the 
sea, and not the hostile act of the Confederate 
troops in extinguishing the light.

In  the present case I  support the award of the 
arbitrator. I  hold that although the In ko nka  
was stranded whilst being navigated under war 
conditions, yet her damage did not arise in con
sequence of warlike operations. Many decisions 
were cited to me by Sir John Simon and Mr. Neilson 
for the owners, and by Mr. Raeburn for the 
Shipping Controller. If  the case had been free 
from authority, I  should have ventured, with the 
greatest diffidence, to state the rules which, I  thin*, 
might well prevail upon the points at issue in this 
and other cases under clause 19, but there is now 
much authority on the matter. Unhappily, hoW' 
ever, it is in a state of great doubt and complexity’ 
I  find it most difficult to extract any guiding 
principle from the judgments. Dictum conflict® 
with dictum, and decision opposes decision, p  
judge of first instance is indeed embarrassed i® 
analysing and weighing the various and variao 
opinions of great authorities. I  have, therefore, 
abstained from expressing any view save tha, 
which directly bears upon the present case, and 
omit any expression of opinion upon such a poin > 
for example, as to whether or not A rd  Coasters v. 
The K in g  (sup.), and R ichard  de L a rrin a g a  t  
A d m ira lty  Commissioners (sup.) are consistent Wn 
the opinion given by the House of Lords in 2 '' 
Petersham  and The M a tia n a  cases (sup.). I  ventnr® 
to respectfully express the hope that an authority 
tive formulation may before long be given whic 
will remove the existing doubts, settle the relevan 
principles, and guide the daily application of ub 
law. I  uphold the award of the arbitrator in this 
case. The owners of the In k o n k a  must pay 
costs of the proceedings before me.

A w a rd  upheld-

Solicitors for the owners, P ritch a rd  and Sons.
Solicitor for the Shipping Controller, Treasury 

Solic ito r.

Judicial Committee of tfje 3j3ribg Council*

Sir

(0<

Jan. 18 and M arch  16, 1921.
(Present: Lords S u m n e r , P a r m o o r , and 

A r t h u r  C h a n n e l l .)

T h e  E r in s  d b r  N e d e r l a n d e n . (a)
O N  A P P E A L  F R O M  T H E  A D M IR A L T Y  D IV IS IO N

PRIZE), ENGLAND. i

P rize  Courtr—Carriage o f contraband—Allowances .
fre ig h t— D iscre tion and ju r isd ic tio n .

The P rize  Court has ju r is d ic tio n  to award Srel̂ i s 
in  respect o f the carriage o f contraband S°( gj  
w hich have been condemned, but the exercise 
the discretion to a llow  i t  is  very rare, and depe 
upon the p a rtic u la r  circumstances o f each cos ‘ j 

H eld, in  the present case that ignorance o f neV, t1ld 
shipowners as to the enemy destination o f con tra^  . ̂  
goods, the ir conduct in  in fo rm in g  the B f1 ^  
authorities o f the proposed shipment, and  
services in  ca rry ing  the goods fro m  a neutral 
d id  not provide a sufficient founda tion  upon

(a) Reported by W. E. R eid, Esq.. B a j r i s t e r - a t - L :1
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a discretion 
exercised.

to a llow  fre ig h t could, properly he

ecision o f S ir  H e n ry  D a le , P . (reported, (1920) P.D,
216) reversed.

Ai 'FEal from a judgment of the Prize Court dated 
the 31st March 1920.

The appeal was by the Procurator-General from 
order of the President (Sir Henry Duke) awarding 

reight to the respondents, neutral shipowners, 
respect of the carriage of 1780 bags of cocoa, 

kipped in the steamship P r in s  der Nederlanden, 
nd condemned as contraband having an enemy

destination.
Sir Gordon H ew art (A.-G.), Branson, and H aro ld  

z *urp h y  for the appellant, the Procurator- 
general.

D un lop , K.C. and D arby  for the respondents. 
Lord S u m n e r .—In  this case the Procurator- 

Rneral, having obtained a decree for the condem
nation of cargo as contraband, appeals against the 
Resident’s allowance of freight on it to the 
lyminklijke West Indische Maildienst, the owners 
i the carrying vessel the P rin s  der Nederlanden.

the allowance of freight for the carriage of 
_°ntraband is undoubtedly very rare. Two reported 
Rses only have been found in which it has been 

?«dered, The B r ita  Ccccilia (Hay & Marriott, 
c”*) and The Neptv.nus (3 C. Rob. 108). Other 
Rses in Hay and Marriott, in which freight was in 
ct given, appear to have been cases where the 

ar8° was the produce of the shipowners’ own 
Untry or cases of pre-emption of ship’s stores 

: r the use of the Crown. In  the first case nothing 
all Iecorded but the bare fact, in the other the 
i Ranee was made, though in argument the captors 
a n  c.°fitested its competence. I t  is, therefore, 

decision in favour of the jurisdiction and the 
.°umstance that the contraband atticles were but 
‘n a small quantity amongst a variety of other 

but 68 '* may Lave influenced the learned judge, 
e wore probably as the ground on which he 
of fh*SeC*- discretionary jurisdiction in favour 
0 tlle ship, than as the test for deciding in which 
Ce fS • SUCL a jurisdiction is exercisable at all. 
arltamIy *Lc Neptunus  is not, as the appellant 
ĵ gued, a mere instance of de m in im is  non curat lex. 
^ ering the present war Sir Samuel Evans recognised 
Th ex*stcnce of such a discretionary jurisdiction in 

Jeanne (13 Asp. Mar. Law Cas. 567; 115 L. T. 
qj(P' ^38 ; (1917) P. 8), but he did not exercise it.

6 cases of condemnation of contraband goods, 
he^f6 reports expressly state that the ship lost 
Th „*8Lt, are very numerous, and as long ago as 
« ,  Sarah C h ris tina  (1 C. Rob. 237) in 1799, 
•< content myself,” Sir William Scott says,
USu the restitution of the ship, withholding as 
of f -n the carriage of contraband the allowance 
Mii and expenses,” a mode of expression
t0 . Seenis to suggest the exercise of a discretion 
(gpRthhold what he had jurisdiction to allow 
and’ m i0’ T/ie Bingende Jacob, 1 C. Rob. 89;

, / ' e N eutra lite t, 3 C. Rob. 294), and Mr. 
obRton’e note to The Commercen (1 Wheat. 382) 
is airves that on the carriage of contraband freight 
is ĝ a° st always refused ” in British courts. This 
au*v . d, too, as the standing rule in works of 
Rai],0r'ty such as Pratt’s Story (pp. 92 and 93), 
and ¿International Law, Part 4, chap. 26, sect. 4), 
state °  *anĉ s Prize Law (sect. 83). The first even 
fr6j I  ^ a t the shipowner “ is never allowed 

°  * • • . upon the carriage of contraband

goods, nor where there has been a spoliation of 
papers,” which is probably a mere statement of 
the practice, not a proposition as to jurisdiction. 
Of course, if goods have only been made contraband 
during the voyage, the shipowner may be in a 
different position.

In  the present case the Procurator-General’s 
argument denies such a jurisdiction altogether and 
contends that in the case of contraband any 
allowance of freight is incompetent; if so, The  
N eptunus was wrongly decided and in The Sarah 
C hris tina  Sir William Scott understated the law. 
No authority in support of the point is forthcoming.

The theory on which, in any case, a Court of 
Prize allows to carriers a freight on cargo condemned 
is not very consistent or logical. It  is plain that 
when it does so at the expense of captors, it is not 
on the footing of any prior obligation legally binding 
upon them. They have entered into no contract; 
they have made no request for services to be 
rendered; there is, so far as they are concerned, 
no promise to pay, express or implied. When 
they bring in the ship and claim condemnation 
of the goods carried they act wholly ex adverso 
towards the carrier, and solely in the exercise of 
superior belligerent rights. By placing the goods 
in the marshal’s hands they determine the carrier’s 
lien, and the issue of a decree of condemnation, 
at any rate, involves the frustration of the voyage. 
On the other hand, the carrier’s personal contract 
with the shippers or other parties, who are liable 
to pay freight, either subsists and may be enforced 
or is determined by the inability of the carrier to 
bring the goods to the agreed port of discharge 
and there deliver them, an inability in respect 
of which he has no legal rights or grievance against 
the successful captor. Whether his inability to 
sue for freight arises because his contract, or the 
law applicable to it, provides for payment of 
freight only on the completion of the voyage and 
right delivery of the cargo, and does not provide 
for freight p ro  ra ta  it in e ris , or whether his inability 
to obtain it is caused by his having lost his lien and 
so having no possessory right to enforce or to release 
against good consideration, it arises at any rate 
from acts, which, so far as the captors are con
cerned, give him no right to damages, when they 
are followed by a decree of condemnation.

I t  is said that the carrier has enhanced the value 
of the goods captured by bringing them to the place 
of capture, and that the captor should not be 
allowed to appropriate this enhanced value without 
payment. This, however, leads to no clear 
principle. I t  would be' equally true and so it ought 
to be equally applicable, whatever the grounds for 
condemning the goods, whether the freight is 
prepaid or not, and whether or not the carrier has 
an available legal remedy against strangers. In 
fairness he might be deemed to receive it to the 
use of the party who has prepaid, or in satisfaction 
of the liability of the party who is still liable to 
pay, but these considerations merely go to the 
person to whom the compensation ought ultimately 
to be paid, and not to the propriety of saddling 
the captor with freight on the prize condemned in 
his favour. In  all cases if the prize was condemned 
freight free, the captor would be getting something 
for nothing, and if so, on this view, he ought to 
pay in all cases even in cases of contraband or of 
prepaid freight, and the measure of his payment 
would be the increased value of the goods, if any, 
and not, or not merely, a fair return to the ship
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owner for the carriage performed. If  the allowance 
of freight on goods condemned rests on the view 
that the captor is getting something of value from 
the carrier, what distinction is there between cases 
of contraband cargo where freight is refused and 
cases of capture of enemy property, not contraband, 
where it is allowed ? (The  Em anuel, 1 C. Rob. 
296 ; The Commercen, 1 Wheat. 387). In  each case 
the value added to the goods by the carriage is 
added by conduct on the carrier’s part, which is 
not wrongful in itself, though the belligerent has 
the right to interrupt and prevent it.

On the other hand, ignorance (a term perhaps 
more appropriate than innocence, both to the 
occupation of shipowning and the carrier’s actual 
relation to the carriage of contraband) would 
become a highly material consideration if dis
allowance of freight on contraband rests truly 
on the theory of its being a penalty. Nevertheless 
the contrary has been held (The Osier Risoer, 
4 C. Rob., 195). If  the penalty is inflicted for the 
commission of an offence, proof of bond fide  ignorance 
of the facts constituting the offence surely merits 
an acquittal. I t  is suggested that in this connection 
the present respondents were put on inquiry 
because a German steamer had brought the cocoa 
to Las Palmas and a German agent looked after 
the transhipment there, and because the original 
voyage on which the cocoa was shipped before the 
outbreak of war was to Germany, though owing 
to the war it had been discontinued. I t  seems 
to their Lordships that these circumstances would, 
if anything, rather lull than excite suspicion in the 
respondents of a substituted transit to Germany 
to be effected by getting the cocoa taken in the 
P rin s  der Nederlanden to a Dutch port, and there 
consigned to the Netherlands Overseas Trust.

The term penalty, however, though often men
tioned (e.g., in the Commercen at p. 394), is not 
in this connection really one which implies that 
the carriage of contraband is attended with the 
usual incidents of the commission of an offence. 
Neutrals who carry contraband do not break the 
law of nations ; they run a risk for adequate gain, 
and, if they are caught, they take the consequences. 
If  they know what they are doing, those conse- 
quencies may be very serious; if they do not, 
they may get off merely with some inconvenience 
or delay. This must suffice them. Having done 
their best to aid one belligerent by carrying contra
band for him, they cannot ask that the other shall 
pay the penalty for his own success in defeating 
the attempt by rewarding the neutral carrier 
as if his venture had succeeded. That would 
be to encourage the carrying of contraband, 
whereas it is a thing to be deterred. Nor should 
ignorance of what he is doing be a safeguard to the 
carrier. If  he is to be deterred, it must be made 
worth his while to know, in order that he may 
prefer to abstain.

I t  seems therefore, to follow that, when freight 
is allowed, it is from the court’s view of fair dealing 
towards parties whose conduct is not open to blame, 
and it is refused in order to protect the effectual 
exercise of belligerent rights. Reasons of this 
kind seem founded rather in policy and discretion 
than in legal rule and legal right. There are many 
passages to be found in the reported decisions 
which point in this direction. Thus if a neutral 
vessel is captured with enemy cargo she is discharged 
with full freight; “ no blame attaches to her ; she 
ia ready and able to proceed to the completion of

the voyage, and is only stopped by the incapacity 
of the cargo ” (The Fortuna, 1809, Edw. 56, 57). 
“ This rule was introduced for the benefit of the ship
owners and to prevent the rights of war from 
pressing with too much severity upon neutral 
navigation ” (The Prosper, 1809, Edw. 72, 76). 
On the other hand, Sir William Scott speaks oi 
the whole law of contraband as a matter of the 
practice of the court (Jonge Tobias, 1 C. Rob., 329)» 
and implies  ̂ that although the court can relax, 
and has relaxed its practice in other directions 
in this respect, it will introduce no alteration 
(Sarah C hris tina , 1 C. Rob. 237), or only in very 
special circumstances (The Am erica, 3 C. Rob. 3o >- 
Some difficulty, it is true, may be felt on the othei 
side. The allowance of freight may be very fan 
to the neutral shipowner, and yet quite the reverse 
for the captors, at whose expense the freight 
will be found, whether charged on the proceeds ox 
the prize or directly decreed against them. 
captors have the right to prevent the cargo from 
reaching its destination, why must they pay 1°*' 
the exercise of that right; why is not capture and 
condemnation to the neutral carrier what perns 
of the sea are, a risk of the adventure ? F°r 
practical purposes it is enough to say that sue 
is the law of nations, as administered in Courts 
of Prize; but the theory of it must be that the 
court, endeavouring to hold an even balance 
between belligerent rights and the rights of neutral 
trade, requires that the captors’ windfall shall sun« 
some abatement under circumstances of legitimate 
carriage and will only adjudge the res in its hands 
to those who, in placing it there, have submitted 
to its jurisdiction, after fair consideration i ° r 
those who lose by mere misfortune and withou 
fault. Now a jurisdiction to do what is fair 
the circumstances of a given case is essentially 
a jurisdiction which is discretionary in its exercise- 
Long practice now forbids that discretion to b 
exercised so as to deprive shipowners of freign* 
which has long been regularly allowed to them» 
but it is still open to the court to make a discre
tionary allowance when circumstances are wholly 
exceptional. __

On this reasoning their Lordships find 1 
impossible to accede to the contention that there 
is never any jurisdiction to allow freight on contra 
band goods condemned. Not only would t*11 
overrule The N eptunus and falsify sundry passage0 
which describe the disallowance of freight as usua» 
not as inevitable, but it would be inconsistent ««  
the theory that the claim for freight rests rath® 
on an appeal on the court’s duty of protecting 
neutrals than on a liability in the captors. The 
Lordships are not minded to disclaim a jurisdiction, 
which may enable a Court of Prize to secure  ̂
neutrals in suitable cases a return for work don 
in the way of their trade and without circumstanc ’ 
of disregard of neutral obligations in the court
°f it. w

At the trial the Procurator-General did not pr° 
that the shipowners had any knowledge of 
destination of the cargo, though there is soi» 
difference of opinion whether he admitted that tn . 
had none. The President was evidently satisn^ 
that they were ignorant of it, and upon this 
upon the advantage derived by the captors fr®ge 
the carriage of the goods he decided to exer®*̂  
his discretion in favour of allowing freight. " Bef°re
their Lordships the claim put forward by the ship 
owners was a far-reaching one, for they claime
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right to freight unless it could be shown against 
them that they knew they were carrying contraband. 
K so, the owner of a general ship would rarely lose 
his freight, for captors could seldom hope to bring 
such knowledge home to him, considering how 
''umerous and often how small are the separate 
parcels shipped, and in what haste they are often 
taken on board. In  cases of continuous voyage 
a similar difficulty would arise even for entire 
cargoes, and such a rule would in the case of cargoes 
'''holly or mainly contraband have no middle term 
between forfeiture of the ship and release of it with 
;111 allowance of freight. I t  is not too much to 
Vequire that shipowners should know both the 
contents of belligerents’ proclamations as to con
traband and the descriptions of the goods entered 
lri their own manifests. How it might be, if con
traband articles were fraudulently concealed in 
seemingly innocent packages or disguised by the 
shippers under a plausible misdescription, need 
n°t now be decided. The shipowner always has 
the remedy in his own hands if he requires his 
freight to be prepaid, and the general practice in 
the late war to do so shows how available such a 
remedy is. Their Lordships, therefore, think that 
the exercise of a discretion to allow freight on con
traband ought not to turn merely on the question 
"'hether the shipowner knew or did not know the 
pharacter of his cargo, still less that proof of his 
Ignorance should be treated as a title to a decree 
*°r freight.

In  the present case the shipowners rely, in 
addition to their ignorance, upon the candour with 
"'hich they facilitated the task of the detaining 
officers by giving early and regular notice of the 
Parcels they were bringing forward from their 
different ports of call. Certainly their Lordships 
"ould not wish to belittle the assistance which such 
Practices, if widely adopted, would give to the 
capturing power; but it would be idle not to 
observe that these timely intimations principally 
served to minimise delay to the line of steamers 
concerned, and to promote good relations between 
heir owners and the British Government. Their 

hardships are unable to find, either in this course 
or in the respondents’ ignorance, or in their 
oieritorious service in carrying the cargo to the 
Place where it was captured, or in the combination 
of these circumstances, a sufficient foundation upon 
'bieli, in accordance with the current of decisions, 
a discretion in favour of allowing freight could be 
Properly exercised, and they, therefore, think that 
-h® learned President’s decision was wrong. 
Having come to this conclusion, their Lordships 
hink it undesirable to endeavour to indicate what 

circumstances would have justified an allowance 
of freight. As the question is essentially one of 
discretion, this ought to be decided in each case in 
'be first instance by the judge of the Prize Court 
on the circumstances as they arise before him.

also makes it unnecessary to examine at length 
be two subsidiary points as to the freight on the 

return voyage by the Lapw ing  or the argument 
derived from the alleged continuing liability of 
pbines and Son. As to the first, they think that 
be Lapw ing  brought back the goods to England 
® part of an arrangement to avoid delay to the 

(J lns der Nederlanden, and therefore for the benefit 
; the respondents. The overcarriage and return 
i the cargo could not benefit the captors. In  no 

therefore, would they allow the Lapw ing  s 
reight. As to the second, even if Onnes and Son

are still under a liability fox freight, the circumstance 
seems to be irrelevant. If  the captors ought to 
pay, it does not release them from liability that 
discharge of their obligation may prove an advan
tage to these very undeserving persons. On the 
other hand, viewing the refusal of freight as a 
matter of penalty, no one can regret it if the ship- 
owners prove to be able to mitigate the effect of it 
by enforcing a liability on Onnes.

Their Lordships will, therefore, humbly advise 
His Majesty that the appeal should be allowed 
with costs, and that the decree made by the learned 
President should be set aside.

Solicitor for the appellant, Treasury Solic itor.
Solicitors for the respondents, P ritch a rd  and 

Sons.

JSujpme Court of |ubiaturo*

COURT OF APPEAL.

Wednesday, A p r i l 20, 1921.
(Before B a n k e s , S c r u t t o n , and A t k i n , L.JJ.) 

D e n h o l m  L i m i t e d  v . S h i p p i n g  C o n t r o l l e r , (a )

A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Charter - p a rty  — Requisitioned sh ip  — T. 99 
(clause 25)—Cargo o f coal — F ire  in  cargo —  
“ A c c id e n t"  —  Whether “ accident •’ lim ited  to 

ship or includes cargo.
The concluding lines o f clause 25 (6) o f the charter- 

p a rty  T . 99, which provide that “ i f  through any  
accident any p a rt o f the cargo or hunkers have to be 
discharged, the tim e occupied in  discharging and  
reloading the same is  to be deducted fro m  the: hire, 
are not lim ited  to an accident to the ship, but include  
an accident to the cargo.

So held by Bankes and A tlc in , L .J J . (Scrutton, L .J .
doubting). r

Judgment o f M cC ardie, J . (15 A sp. M a r. La ic  
Cas. 141 ; 124 L . T . Rep. 378) reversed.

A p p e a l  b y  the Shipping Controller from a judgment 
of McCardie, J. on an award in the form of a special 
case.

The claimants were Messrs. Denholm Limited, 
the owners of the steamship Carron Park. The 
respondent was the Shipping Controller. dhe 
C anon  P ark  was requisitioned by the respondent 
under the terms of a charter-party known as T. 99, 
clause 25 of which provided :

(a) If from deficiency of men or stores, breakdown 
of machinery, or any other cause, the working of the 
steamer is at any time suspended for a period exceed
ing twelve running hours, pay shall cease for the 
whole of such and any subsequent period, of whatever 
duration, during which the vessel is inefficient.

(b) Partial inefficiency. Any work that may be 
done during a period of partial inefficiency of the 
steamer, except proceeding to a port for repairs, or 
to replenish bunker coals owing to an accident, shall 
be paid for on the basis of the time it would have 
occupied had the steamer remained efficient. If  upon 
the voyage her speed be reduced by a defect in or 
breakdown of any part of her machinery, damage to 
propeller, rudder, or by any other mishap of hull or

7a) R e p o r te d  b y  W . C . S a n b f o r d , E s q ..  B a r r is te r - a t -  
Law.
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engines or cargo, the time so lost and the cost of any 
extra coal consumed in consequence thereof shall be 
deducted from the hire; but should the steamer be 
driven into port or to anchorage by stress of weather 
or for coals, such detention or loss of time shall be 
at the Admiralty’s expense. In the event, however, 
of breakdown at sea or other accident necessitating 
the steamer proceeding to a port of refuge for repairs, 
or to replace or land crew, hire to cease until the steamer 
arrives back in a similar position to that in which 
she was at the time of the breakdown or accident, &c., 
and any coals used to be replaced or paid for by 
owners, whichever the Admiralty may elect.

Sub-clause (c), with the marginal note, “ Period 
of inefficiency not to count,” was as follows :

If through accident any part of the cargo or bunkers 
have to be discharged, the time occupied in discharging 
and reloading same to be deducted from the hire. 
Any time so lost shall count as part of the term of the 
charter named in clauses 2 and 7, but the Admiralty 
have the option of keeping the steamer for an additional 
period equivalent to the whole or part of the time 
lost.

The ship loaded a cargo of coal and left the docks 
of her port of loading. While lying at anchor, fog
bound, outside the docks, a fire broke out in the 
cargo of coal in one of the holds and the ship had 
to return to dock to discharge some of the cargo to 
get at the fire and extinguish it. No damage was 
done to the ship. The Shipping Controller claimed, 
under the above clause, to deduct from the hire the 
time occupied in the operations rendered necessary 
by the outbreak of fire.

McCardie, J. held that the outbreak of fire in the 
cargo was not an “ accident ” within the above 
clause; that in any case the words “ accident ” in 
the concluding lines of clause 25 (6) was limited 
to an accident to the ship and did not include an 
accident to the cargo; and that the Shipping 
Controller was not entitled to the cesser of hire 
which he claimed.

The Shipping Controller appealed.
Sir Gordon H ew art, K.C. (A.-G.), M a cK in n o n , 

K.C., and D arby  for the appellant.
Leek, K.C. and D . H . Leclc for the respondents, 

the shipowners.
B a n k e s , L. J.—This is an appeal from a judgment 

of McCardie, J. in favour of the shipowners. The 
dispute between the parties is in reference to the 
proper construction of clause 25 of the charter known 
as T. 99, under which this vessel the C arr on P ark  was 
being worked at the time of the matters which give 
rise to this dispute. She was loaded with a cargo of 
coal at Barry. She put to sea ; she was detained in 
Barry Roads by fog, and whilst she was there, the 
cargo caught fire ; and, as a result, she had to put 
back to Barry, and it was thought prudent to dis- 
charge some portion of her cargo. It  was dis
charged, and ultimately fresh cargo was put into 
her. The question is whether, under the terms of 
the charter-party, the charterers are entitled to 
deduct all or part of the time occupied in unloading 
and reloading the cargo from the hire. The matter 
went before an arbitrator who stated a special case, 
and I  think that he has found that there was an 
accident in fact on board this vessel, and that the 
accident was the cargo catching fire. I  think the 
case before the arbitrator was fought upon the 
assumption that there was an accident in fact, and 
that the dispute between the parties was whether 
the word “ accident ” used in the material part of

clause 25 (6) referred to an accident to the vessel, or 
included also an accident to the cargo ; and I 
think that the special case was stated upon the 
footing that an accident had in fact happened, and 
that the arbitrator desired the opinion of the court 
as to whether or not the contention of the one party 
or the other in reference to that accident was 
correct.

A great part of McCardie, J.’s judgment [is 
occupied in considering whether there was an 
accident at all. With respect to the learned judge, 
I  do not think that point was open to him, or to the 
parties, and therefore I  proceed upon the footing 
that what happened on this vessel was an accident, 
and the only question is whether it is the kind ol 
accident which is contemplated by the material 
part of this clause which excludes the charterer 
from the payment of hire during the period occupied 
in loading and discharging the cargo. The clause is 
not well drafted, and read as the charterer wishes 
it to be read, it certainly does introduce an unusual 
provision, I  think, in another part. Our attention 
has been called to the clause where the owner is 
responsible for ventilation. That may be usual, 
but the owner is made responsible also for the 
stevedores. I t  may be that the charter was drawn 
to include matters which are not quite usual 
because the draughtsman intended to insert an 
unusual provision in this clause 25. I  do not think 
that one is entitled to speculate as to why this 
particular sentence was introduced into this clause, 
and unless it was so obviously improbable that one 
can say it is impossible that anybody ever could 
have intended either to insert such a clause or to 
agree to it, I  think one must construe it according 
to the language used.

The constructions sought to be put upon the 
clause are: the construction of the charterer *9 
that the last sentence but one, which provides 
that if, through any accident, any part of the cargo 
or bunkers have to be discharged the time occupied 
in discharging and reloading the same is to be 
deducted from the hire, is to be read as a provision 
independent of what has preceded it, and that 
the words are to be used in their natural meaning- 
If  that is the true view, it seems to me to be obvious 
that the charterer is right, because there is no 
qualification on the word “ accident ” at all, and 
the words are just as much appropriate to an 
accident to the cargo as to an accident to the ship- 
The contention on the other side, as I  understand, 
is that the earlier part of that clause is dealing wilk 
accidents to the ship, and, inasmuch as the earlier 
part of the clause is dealing with accidents to the 
ship, so you should read the whole clause, wherever 
it refers to “ accident,” as accident to the ship» 
or, possibly as an alternative, the suggestion, aS 
I  understand it, is that the earlier part of th® 
clause is dealing with causes which may resul 
in loss of time, and which may result in 9 
stoppage of hire, and this last sentence but on® 
is dealing with the same clause to an addition» 
extent—that is to say that, if for one of the cause3 
enumerated above the steamer is delayed, then 
hire proceeded, but it may be that, in addition 
being merely delayed, the cargo may have to p® 
discharged and reloaded ; and if therefore from tb® 
same accident referred to above this consequence 
follows, then the hire is to cease. The choice 13 
between those two constructions. For some tin*® 
I  hesitated as to the view taken by the learne 
judge that this clause was not sufficiently clearly
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expressed to deprive the owner of the hire to which 
was entitled under the earlier part of the charter, 

and I  have hesitated whether or not that is not 
the view which should be taken of this dispute. 
But having given the matter the most careful 
attention I  can, I  think that there is no sufficient 
ground for saying that these words in the last 
clause but one are not plain, and that what really 
'cads one to doubt about the matter is not because 
°f any infirmity of the language, but a feeling in 
one’s own mind that one does not quite understand 
why this clause should have been inserted. That 
does not seem to be enough, if the words are plain, 
and I  decide in this case, because, in my opinion, 
the words are so plain that it is not reasonably 
Possible to take the view that the clause has not 
Efficiently clearly expressed the intention that 
hire shall cease.

In  those circumstances I  think that this appeal 
sUcceeds.

Scrtjtton, L .J .—I  wish I  was in a position 
to express my view about the first point. My 
brothers have felt able to come to a clear view as to 
"hat this clause means. I  at present am in the 
Position that I  do not know what it means. I  
doubt whether my brothers are right, but I  am 
Cot clear enough as to the alternative view to 
g*ve a dissenting judgment. I  do not suppose that 
state of m in d  will be satisfactory to either of the 
Parties, and it certainly is not satisfactory to myself.
I  think there is a great deal to be said for the view 
lny brothers are taking that there is here an 
accident: that part of the cargo or bunkers had 
t° be discharged through an accident, and that 
the time occupied in discharging or reloading the 
same has to be deducted from the hire. I  quite 
*eel the force of the statement that they are words 
yhich in their ordinary meaning do cover a view 
*n favour of the charterer. On the other hand, I  
nave very great difficulty in understanding why 
tne accident to the cargo, with which the ship has 
nothing to do, should deprive the ship of its hire ; 
and I  think there is a good deal to be said for the 
''new that this clause is dealing with accidents 
whiph render the ship inefficient, and is guarding 
aga>nst the- view that the ship, being efficient to 
nmcharge and efficient to reload, though not 
efficient to proceed, hire must be paid for the time 
!n discharging and reloading, which is a view which 
nas been taken by Bailhache, J. in a case cited 
as to reloading. The whole clause is very different 
trom the ordinary clauses in a time charter in 
Ordinary commercial matters, which provide exactly 
'he opposite to this one as to accidents which may 
'¡ccur. Having clear words on one side, and those 
°ubts as to the reason on the other, I  regret to 

*ay that I  am, at the present moment, quite in 
'j°ubt as to what the clause means, and I  therefore 

? a° l feel justified in either agreeing or dissenting, 
J'hough, as I  say, I  do not pretend for a moment 
hat it is a satisfactory state of mind to be in. But 

is my state of mind.
A ttn , L.J.—It  appears to me, on the whole, 

hat the charterer’s contention is correct in this 
A Se- I  know of no artificial rule of construction 
h construing charter-parties by which the words 
sre 1° be used in favour of the shipowner, unless 
jhhie very special degree of clarity is employed 

using words in favour of the charterer. It  
uPPCars to me you have got to give to the words 
cn • ^beir plain and ordinary meaning, of course, 

hsidering the whole context.

[Ct . o f  A pf.

Now, taking the whole context in this case, we 
have got an off hire clause, and there is a 
reference to this clause three or four times to 
“ accidents ” and one to “ mishap.” “ Accident 
is not defined at all, and I  am of opinion that 
throughout the clause “ accident ” means what it 
says, namely, any accident. But in a prior part 
of the clause it is an accident having certain conse
quences—namely, making the ship inefficient. I  
can conceive an accident to the cargo which would 
make the ship inefficient, and, if so, I  think it 
would be such an accident as is referred to ip the 
former part of the clause. It  is an accident; but 
it is quite plain, I  think, that the first two para
graphs of the clause relate to accidents which have 
the result of making the ship inefficient. In  this 
particular clause the same word is used. Now 
the words in this particular sentence seem to me 
to be simple words, and not to admit of any 
ambiguity. “ Accident,” to my mind, means any 
THnfl of accident, and one does not limit it, in my 
view, to an accident to the ship or an accident to 
the cargo. I t  might be an accident to the crew, 
it might be any accident which causes a part of the 
cargo or bunkers to be discharged, and, if so, the 
time occupied in discharging and reloading the 
same is. to be deducted from the hire. It  has been 
a little difficult, to my mind, to find out exactly 
what is the restriction sought to be imposed by the 
shipowners. Sometimes it is said to be an accident 
to the ship ; at other times it is said to be an 
accident causing the ship to be inefficient. I  use 
no reason for introducing any of those limitations 
into this sentence. The word used is entirely a 
general word, and it appears to me unnecessary 
to consider the motives for putting this clause in, 
or to consider whether it is reasonable or unreason
able, except this, of course : If  the clause as so 
construed led to a manifest absurdity, you perhaps 
would have to construe the word in a sense which 
did not lead to the absurdity, but it seems to me— 
I  appreciate the difficulties that have been put by 
my brothers, which I  feel the force of—that some
times there are conditions which, I  think, might 
make this a reasonable contract. The ship is 
responsible for stowage, or makes itself responsible 
for the stevedores, and the ship is responsible 
for the ventilation; it might be that, by reason 
of something done or omitted to be done in respect 
of these two matters, an accident to the cargo 
might arise. I  see no reason myself why, under 
these circumstances, the ship should not have under
taken that any detention which is caused by such 
act or omission on the part of the persons for 
whom the ship was responsible should not be for 
ship’s account. Again, the accident might be such 
an accident to cargo as would involve the common 
safety both of the cargo and of the ship, and 
indeed this seems to be a typical kind of accident, 
because if the cargo gets on fire, damage to the 
ship is just as likely to follow as damage to the 
cargo and, under the circumstances, if the ship 
puts back, for what is, after all, in substance the 
necessity of the common adventure, I  see no reason 
why the parties might not reasonably have stipu
lated that the detention should be for the ship
owners’ aocount; in other words, the charterer 
has not to bear the loss himself.

I  am not at all sure that the words do not, in 
addition—I  think they probably do—cover the 
case of accident to the ship alone where, in order 
to repair the ship, the cargo has to be taken out



280 MARITIME LAW CASES.
C t . o f  A p p . ]  S a n d a y  a n d  C o . v . S t r a t h  S t e a m s h ip  C o m p a n y  L i m i t e d . [C t . o f  A p p .

and then has to be put back again. The case of 
Thomas Smailes and Sons v. Evans and Reid  
L im ited  (14 Asp. Mar. Law Cas. 59 ; 116 L. T. 
Rep. 595; (1917) 2 K. B. 54) dealt with that. 
I t  seems to me, as I  say, that there is no 
reason to import any particular limitation in 
these words. They are reasonably plain; if so, 
I  think .it is our duty to give effect to them. 
I  agree that the question of whether here there 
was an accident or not is not open, and was not 
intended to be open on the case, because the 
arbitrator has found this was an accidental fire.

I  think there was every ground for saying that 
the fire breaking out in the coal cargo in this manner 
was, in fact, itself an accident; however, the point 
does not seem to me to be open.

B a n k e s , L.J.—We think that the time that 
should be excluded should include all the time 
from the moment when the discharge of the cargo 
commenced until the time that the fresh cargo 
was completely put on board; assuming, of course, 
that the whole of that time was occupied according 
to the custom of the port in either unloading or 
loading. You would not, for instance, exclude 
mealtimes, nor night, if it is in accordance with 
the practice of the port not to load ; but, of course, 
if there was time lost by reason of this cargo being 
diverted to another vessel and fetching fresh coal, 
that would have to be excluded. If  those figures 
can be agreed we can enter a judgment that will 
cover the matter ; if not, then we will send it back
to the arbitrator. , , ,, ,A ppea l allowed.

Solicitors : Treasury S o lic ito r ;  Lawless and Go.

Thursday, A p r i l 28, 1921.
(Before B a n k e s , W a r r in g t o n , and S c r u t t o n  

L.JJ.)
S a n d a y  a n d  C o . v . S t r a t h  S t e a m s h ip  

C o m p a n y  L i m i t e d , (a)
a p p e a l  f r o m  t h e  k i n g ’ s b e n c h  d i v i s i o n .

B i l l  o f  lad ing— Short delivery— C la im  against sh ip 
owner—M istake— Onus o f p roo f— H ow  discharged.

The p la in t if fs  claimed fro m  the defendants, who 
were shipowners, damages fo r  short delivery o f 
a  cargo o f linseed fro m  Argentina . The p la in t if fs  
said that they delivered on hoard the defendants' 
ship at Buenos Ayres, 17,104 bags o f P late linseed 
fo r  carriage to London. The defendants by the ir 
b ill o f lad ing  and mate's receipts admitted that 
they received that number o f bags on board. The 
defendants on ly  delivered 16,948 bags in  London. 
The bags delivered on board at Buenos Ayres were 
ta llied  by ta llym en on behalf o f both the p la in t if fs  
and the defendants; and as to 2085 bags, by 
three ta llym en. The ta llym en a ll agreed as to 
the number o f bags delivered to the ship, but an  
error appeared in  one ta lly  book and an a ltera tion  
in  another. The tota l amount arrived at by the 
ta llym en was accepted by the mate fo r  the 
purpose o f the mate's receipt and was accepted 
as correct fu r  the purpose o f insertion in  the 
b ills  o f lad ing  signed by the master. I t  was 
clear on the evidence that there was no poss ib ility  
o f loss by theft or otherwise d u ring  the voyage.

(a) R epo rted  b y  T . W . M organ and W . C. Sand fo rd , 
Esqrs., Barristers-at-Law.

The learned judge, therefore, fo u n d  that i t  was 
proved beyond a reasonable doubt that a ll the bags 
and the ir contents that were received by the ship 
f ro m  the p la in t if fs  at Buenos A yres were delivered 
by the ship to the p la in t if fs  in  London, and he held 
that a ll cases o f short delivery turned on inferences 
o f fac t. A  p la in t i f f  c la im ing  damages fo r  shorty 
delivery must prove h is case, and i t  was prima 
facie enough to entitle h im  to succeed i f  he proved 
the delivery o f a less number or weight or measure 
o f goods than  that admitted in  the b il l o f lad ing• 
That p ro o f placed the onus on the shipowner to 
establish that the number, weight, or measure 
admitted by the b il l o f lad ing  was wrong. The 
shipowner m ight discharge that onus by direct 
evidence that a m istake was made by the tallymen  
fro m  whose ta llies the b il l o f lad ing  was made out, 
or by ind irect evidence p rov ing  beyond reasonable 
doubt that none o f the goods were lost or stolen after 
receipt, and that he delivered a ll that he received■ 
I n  th is  case the defendants, the shipowners, had 
proved beyond a ll reasonable doubt that they had 
delivered a ll that they received, and that there must 
have been a mistake in  the ta lly  at Buenos Ayres 
and in  the b il l o f- la d in g  figures which were the 
result o f that ta lly .

H e ld , on appeal, that the learned judge had fu lly  
appreciated the question o f law  which governed 
the matter, and that there was no ground fo r  setting 
aside h is  fin d in g s  o f fac t.

A p p e a l  by the plaintiffs from a judgment of 
Greer, J. in an action tried in the Commercial List- 

The plaintiffs claimed damages for short delivery 
of Plate linseed shipped on board the steamship 
Helmsloch at Buenos Ayres on or about the 
24th Dec. 1919, under two bills of lading, dated 
the 24th Dec. 1919.

The plaintiffs were grain merchants in London» 
and they alleged in their points of claim tha1 
the defendants were the owners of the steamship 
Helmsloch. Under contracts contained in bill® 
of lading, dated the 24th Dec. 1919, and signed 
by the master of the ship, the defendants received 
at Buenos Ayres 17,104 bags of linseed, shipped 
in good order and condition by Messrs. Sanday and 
Co. of Buenos Ayres and accepted the same f°r 
carriage to London, there to be delivered in the like 
order and condition to the order of the said shipp®18 
or their assigns.

The plaintiffs claimed as the holders of the bill' 
of lading, which were endorsed to them, and they 
thereby claimed as owners of the goods.

They alleged that the defendants, in breach o1' 
their duty or undertaking to carry the goods safely 
and deliver them in good order and conditio»' 
failed and neglected to deliver the whole of the 
17,104 bags which they received, but only deliver®“ 
16,948 bags.

The defendants admitted the bills of lading > 
but denied that they were endorsed to the plaintiff8, 
or that the plaintiffs were the owners of the goodSi 
They further alleged that the plaintiffs were the 
charterers of the ship and that the goods wer® 
shipped under the contract contained in a charter' 
party between the parties dated the 19th Sept- 
1919, and not under the bills of lading.

Alternatively, they alleged that the bills of lading 
contained the following provisions: (a) “ freight f°r 
the said goods in accordance with the charter-party ’ 
dated London, the 19th Sept. 1919, all the condi
tions and exceptions of which charter-party’
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including the negligence claim are incorporated 
herewith,” and (b) “ weight measure quality and 
value unknown.”

The defendants further pleaded that they had 
delivered to the plaintiffs all the bags of linseed 
put on board the steamship at Buenos Ayres.

Alexander N eilson, K.C. and Clement Davies 
appeared for the plaintiffs.

■ft. A . W right, K.C. and Claughton Scott for the
defendants. ,, , „Cur. adv. vutt.

Dec. 20, 1920.—G r e e r , J.—In this case the 
plaintiffs claim damages for non-delivery of 156 
hags of linseed shipped by them on board the 
defendants’ steamship H dm sloch  in Dec. 1919 at 
Luenos Ayres, for carriage to and delivery at the 
Port of London. The plaintiffs say that they 
delivered on board the H dm sloch  17,104 bags of 
linseed at Buenos Ayres; that by their mate’s 
receipt and bill of lading the defendants admitted 
that they received that number on board, and that 
a® the defendants only delivered 16,498 bags in 
London, the linseed weighing 1.68 per cent, less 
than the bill of lading weight, they, the plaintiffs, 
are entitled to recover damages for the loss of 156 
hags and their contents.

The bags delivered to the ship at Buenos Ayres 
Were talked by tallymen employed by the plaintiffs 
a® ship’s agents to tally on behalf of the defendants. 
i5,019 bags were talked as delivered to the ship 
e*  the Elevator Company’s warehouse alongside 
ihe ship’s berth, and 2085 as delivered by cart.

to the last-mentioned number, there was 
evidence that there were three tallies, one by men 
employed by the carting contractor who delivered 
the bags to the ship, one by the tallymen employed 
to act for the shippers, and one by those employed 
oy Messrs. Stanley to tally for the ship. As regards 
the bags from the warehouse, I  am not satisfied 
that there were more than two tallies, one by 
the people in the warehouse on behalf of themselves 
and Messrs. Sanday, and one by those who were 
tallying for the ship. The tallymen all agreed as 
to the number of. the bags delivered, and the total 
amount by such agreement was accepted by the 
mate for the purpose of the mate’s receipt, and the 
ugures from the mate’s receipt were, as a matter of 
°ourse, accepted as correct for the purposes of 
stating the number of bags in the four bills of lading 
s,gned by the master.

It  was stated by Mi'. Charles Broome, the manager 
I the Grain Elevator warehouse, in a statutory 

declaration which was by consent used as evidence, 
{~at the balance of the plain tig’s stock in the ware
house remaining after shipment of the 15,019 bags 
was found to be correct. This evidence makes out 
^strong prim at fa c ie  case that 17,104 bags of linseed 
were delivered to the ship. I  am satisfied that the 
Mly of the number of bags delivered in London 

was carefully done by those who tallied for the ship 
nd for the receivers. The full bags were counted, 
. empty bags were counted, and the broken 

Pieces carefully collected, and the number of bags 
represented thereby was accurately ascertained, 
fun 88 ĥe count at Buenos Ayres can be success
ion the defendants are responsible for
ob bags short delivered. Though evidence of the 

f • er delivered to the ship makes a strong p rim a  
£ * 0 * 6 ,  it is open to some criticism. There is no 

st-hand evidence of the count made by the tally- 
en in the warehouse. The whole of the plaintiffs’

voL. X Y ., N. s.

evidence consists of the statutory declaration of 
the manager, who, from the nature of the case, 
can have no first-hand knowledge of the actual 
count, though, of course, he is naturally familiar 
with the method usually adopted.

No tally books kept either by the Elevator 
Company’s men or by Messrs Sanday’s men are 
produced. The latter, I  was informed by plaintiffs’ 
counsel, had been lost. The ship’s tally books 
were put in evidence for the plaintiffs. It  is 
apparent on the face of tally book W. M. 4 that 
a mistake was made by counting twenty-seven 
bags twice over, and in W. M. 1 and W. M. 2 a 
figure of thirty, at some time before the column 
in which it appears was added up, has been altered 
to fifty. If  I  am right in concluding, as I  do, 
that there was a mistake in adding twenty-seven 
bags twice over, Mr. Broome’s evidence as to the 
plaintiffs’ balance in warehouse being correct 
becomes difficult to accept. I t  was proved that 
the bags went straight through the chutes into 
the hatches, that the hatch-covers and tarpaulins 
were put on each evening when the work ceased, 
that each bag weighed at least a hundredweight, 
and that, to prevent pilfering, there were two armed 
watchmen on board day and night. I t  seems 
highly improbable that during these nine days in 
which the loading took place 156 bags of linseed, 
each weighing about a hundredweight, could have 
been abstracted from the hold, taken ashore, 
and removed without anything being noticed to 
give rise to suspicion.

Indeed, bags of linseed do not seem the kind of 
commodity that would afford any great temptation 
to the prowling night thief. I  am satisfied beyond 
any reasonable doubt that no bags of linseed were 
stolen from the ship after they had been put in the 
hold. It  is also clear on the evidence that there 
was no possibility of loss by theft, or otherwise, 
during the voyage.

I  therefore find that it is proved beyond a reason
able doubt that all the bags and their contents 
that were received by the ship from the plaintiffs 
at Buenos Ayres were delivered by the ship to the 
plaintiffs in London.

Mr. Neilson, for the plaintiffs, contended that the 
decisions of the courts were such that I  was not 
entitled on the evidence to find for the defendants. 
He relied especially on three cases : H arrow ing  v. 
K a tz  (10 Tim es L. Rep. 115, 400); Bennett and 
Young v. Bacon (13 Tim es L. Rep. 204) ;  S m ith  v. 
Bedouin Steamship Company (1896) A. C. 70).

In  H arrow ing  v. K a tz  (sup.), there was a claim 
by the defendant for short delivery of 377 cases of 
petroleum. The bill of lading, founded on two 
tallies, one made on behalf of the ship and the other 
on behalf of the shippers, acknowledged the receipt 
of 377 cases more than were delivered at the port 
of discharge. Kennedy, J. held on the facts that 
the shipowner had not discharged the onus that lay 
upon him of disproving the accuracy of the bill 
of lading number, supported, as it was, by a careful 
double tally. But if the report of the case before 
Kennedy, J. is carefully examinfed, it will be found 
that the method of loading was quite different 
from the method adopted in the present case, and 
the ship failed to prove that there were no oppor
tunities of loss after the cases were delivered to the 
ship.

Bennett and Young v. Bacon (sup.) is a similar 
case relating to the short delivery of 100 cases of 
tomatoes which were delivered from lighters by

2 O
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derricks into the ship’s hold. The report does not 
state what facts, if any, were relied on by the ship 
to show that the goods could not have been stolen 
or lost after delivery to the ship, and it therefore 
does not help me to decide the present case.

In  S m ith  and Co. v. Bedouin Steam N aviga tion  
Company (sup.) a shortage of twelve bales of jute 
was claimed for. The loading occupied twelve 
days, so that the theft, or loss, of one bale per day 
after the bales had been delivered on board would 
account for the discrepancy. The majority of the 
bales (the bill of lading number was 1000) were 
delivered from boats to the hatches and there 
tallied by the ship’s tallymen, but some of the 
bales were not delivered to the hatches, but were 
placed on deck. In  his speech Lord Shand says 
(1896) A. C. at p. 80): “ The evidence does not 
make it quite clear that bales to the number of 
twelve may not have been removed from the ship’s 
deck after being placed there, and taken away by 
the lighters, particularly during the work carried 
on in the evenings after dark.” Later on, he says : 
“ No one can say that there is proof that such 
abstraction cjid take place. But it is for the ship
owners to displace the shippers’ evidence furnished 
by the acts of their own servants. I t  appears to 
me that they do not do so by proof which does not 
exclude the possibility that the bales in question 
might have been abstracted from the ship’s deck, 
or which does not make this so highly improbable 
that such a suggestion must be entirely thrown

Lord Halsbury’s observation (1896) A. C. at p. 76) 
which was relied on, to the effect that no evidence 
had been given leading to any such conclusion as 
would upset the effect of the admission in the bill of 
lading, must be read in the light of the facts men
tioned by Lord Shand; and it should not be for
gotten that the appeal did not involve the question 
as to whether there was evidence on which a judg
ment for the ship could have been supported. 
The judge of first instance had found for the 
appellants, the holders of the bill of lading. The 
House of Lords held that that finding ought not 
to have been reversed by the Second Division 
of the Court of Session sitting as a Court of 
Appeal.

The truth of the matter is that all these cases of 
short delivery turn on inferences of fact and not on 
rules of law. The rules of law are quite clear. 
They are as follows: (1) A plaintifi claiming 
damages for short delivery must, like any other 
claimant, prove his case. I t  is sufficient to entitle 
the plaintiff to succeed if he proves the delivery 
of a less number or weight or measure of goods than 
that which is admitted in the bill of lading. This 
proof puts the onus on the shipowner to establish 
that the number, weight or measure admitted by 
the bill of lading is wrong. He may do so by direct 
evidence showing that a mistake was made by the 
tallymen from whose tallies the bill of lading was 
made out. (4) He may do so by indirect evidence 
sufficient to satisfy the tribunal of fact beyond 
reasonable doubt that none of the goods were lost 
or stolen after receipt, and that he delivered all 
he received. . .

Now that so many cases are tried without juries, 
there is a real danger of mistaking inferences of 
fact set out in the reported cases for rules of law. 
There is a great, and, I  think, unfortunate tendency 
to cite reported inferences of fact as if they were 
rules of law. The facts of two cases are never quite

identical, and even in cases where they appear to be 
so the weight attachable to testimony varies so 
greatly that it is never possible to say that a judge 
who decided one way in the case of A . v. B . would, 
even on similar evidence given by different witnesses, 
in the case of C. v. D . draw the same inferences of 
fact.

There is nothing in the cases that have been cited, 
nor in the well-established rule about the onus of 
proof, to prevent me from giving effect to the 
opinion that I  have formed as to the reasonable 
effect of the evidence taken as a whole. In  my 
judgment, the defendants have discharged the 
onus which lay upon them of proving beyond 
reasonable doubt that they have delivered all that 
they received, and that there must have been a 
mistake in the tally at Buenos Ayres and in the 
bill of lading figures which were the result of that 
tally. There must be judgment for the defendants 
with costs. Judgment fo r  the defendants.

The plaintiffs appealed.
Alexander N eilson, K.C. and Clement Davies for 

the appellants.
B . A . W right, K.C. and Claughlon Scott for the 

respondents,
B a n k e s , L.J.—This is an attempt to set aside 

the finding of the learned judge upon a pure 
question of fact, and this court would only do that 
on being satisfied that the conclusion at which the 
learned judge arrived was obviously wrong. In  my 
opinion, it is quite impossible to come to that 
conclusion in this case. The learned judge seems 
to have tried the case with great care and to have 
given a very full and elaborate judgment, which 
indicates that he fully appreciated the question 
of law which governed the matter and that he 
applied his mind, as far as I  can see, to the material 
facts of the case.

The action was brought to recover damages for 
short delivery of 156 bags of linseed which were 
said to have been shipped by the defendants on 
their vessel at the Plate, and which they failed to 
deliver on arrival of the vessel in London. The 
plaintiff’s case, of course, was founded upon the 
bill of lading, which contained the statement that 
the quantity of bags which the plaintiffs were 
claiming to have the right to have delivered to 
them had been shipped. The learned judges 
attention was called to some of the cases which 
have been reported on the question of short delivery! 
and, amongst others, to the S m ith  v. Bedouin  
Steamship Company case (1896) A: C. 70). I  have 
already read, and will read again, what Lor 
Halsbury said in reference to the position of ® 
claimant who relies upon the statement in the b 
of lading that a certain quantity of goods had been 
shipped. What he says is this : “ To my mind» 
the cardinal fact is that the person properly 
appointed for the purpose of checking the receip̂  
of the goods has given a receipt in which he ha- 
acknowledged on behalf of the person by whom m 
was employed that those goods were received- 
If  that fact is once established, it becomes th 
duty of those who attempt to get rid of the eim0 
of that fact to give some evidence from whic 
your Lordships should infer that the goods neye 
were on board at all.” Now it was to that questio 
that Greer, J. applied his mind as to whethe 
there was sufficient evidence to satisfy him th® 
these goods never had been put on board at a
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He first of all directed his mind to the question 
whether, upon the evidence, there was any possibility 
°f these goods either having been stolen on their 
way to the vessel either from the cart or from 
the warehouse, and to the question whether there 
Was any possibility of their having been tampered 
with, or interfered with in any way, or removed 
after they had been once placed on the vessel and 
before the vessel arrived ; and the conclusion he 
comes to is : “ I  am satisfied beyond any reasonable 
doubt that no bags of linseed were stolen from the 
ship after they had been put into the hold. I t  is 
also clear on the evidence that there was no possi
bility of loss by theft or otherwise during the 
v°yage.” So he excludes the possibility of there 
having been any loss after the goods had been 
Put on board, and I  do not understand that 
Mr. Neilson challenges his finding of fact upon 
that point.

Now it may well be that, upon the authorities, 
a judge who has to deal with this question of fact 
should not be satisfied merely with arriving at the 
conclusion that the presumption arising from the 
statement of the bill of lading had been displaced ; 
but there was one further inquiry which the learned 
judge made, and which I  think ought to be made 
in this class of case, and that is what is the evidence 
With regard to the tally and to the way in which 
these goods were put on board and the care that 
Was taken to count and tally them as they were 
Put on board ? With regard to that, in this case, 
the learned judge only had what I  may call general 
evidence of the course of business and one set 
°t the tally books and a man who did not profess 
t° be able to speak to the correctness of the tally, 
but whose only concern with the tally was that he 
had added up the totals entered in thé book by 
someone else. Nobody was called who took part 
*u any way with the actual tally, and therefore 
ah the learned judge had before him was the one 
Set of tally books ; he had none of what I  may 
call the original papers—the tally slips or chits— 
but a book in which the conclusion of the tally 
had been entered. He looks at these books, and 
uPon looking at them he says to himself that they 
Were clear evidence of mistakes having been made 
*u the tally and of alterations having been made in 
"he conclusions arrived at by the person who made 
Hie entries in those tally-books that were produced. 
Hi my opinion, that is quite sufficient to justify a 
earned judge, who has already come to a conclusion

reference to the possibility of theft or removal 
ci the goods, in coming to the conclusion that 
here had been mistakes made in the tallying of 
"he goods into the vessel. That is the view that 
he learned judge took in this case. He appears 
0 me to have delivered a very careful judgment 

and a judgment with which it is quite impossible 
cr this court to interfere. If or these reasons I  think 
he appeal must be dismissed with costs.

W a r r in g t o n , L.J.—I  a m  o f  th e  s a m e  o p in io n .

bcRuxTON, L.J.—I  agree, and I  have nothing 
0 add to the reasons given by Greer, J.

Solicitor for the plaintiffs, IP. G. Glover.
Solicitors for the defendants, P ritcha rd  and Hons 

°r H. M . Jackson and Co., Hull.

HIGH COURT OF JUSTICE.

KING’S BENCH DIVISION.
Wednesday, J u ly  14, 1920.

(Before R o w l a t t , J.)
B o m b a y  a n d  P e r s ia  S t e a m  N a v i g a t i o n

C o m p a n y  v. M a c l a y . (a )

Practice— D ivers ion  o f sh ip  by d irection o f S h ip p in g  
Controller— C la im  fo r  compensation-—Loss o f use 
and expenses o f d iversion— S h ip p in g  Contro ller 
sued as in d iv id u a l— Practice — Government not 
bound by judgm ent against o ffic ia l as in d iv id u a l 
■—A ctio n  misconceived.

The steamship H. was in  Sept. 1919 on a voyage fro m  
Newport to A lexand ria  w ith  a cargo o f coal. On 
the ZOth Sept. 1919 she received a wireless message 
fro m  the S h ip p in g  Controller, d irecting her to 
proceed w ith  her cargo to P o rt Said. She arrived  
a tP o rtS a id o n th e Z rd O c t., and on the 1th Oct. the 
master was in form ed by the senior nava l officer at 
P ort Said> that the S h ipp ing  Contro ller's d irection  
to proceed to P o rt S a id  had been cancelled and that 
the vessel m ight proceed on her voyage to 
A le xa n d ria . The vessel arrived at A le xa n d ria  on 
the Sth Oct., s ix  days later than  she would have done 
but fo r  the S h ip p in g  Contro ller's d irection to 
proceed to P o rt Said. The p la in tif fs , the owners o f 
the vessel, brought th is  action against the defendant, 
the S h ip p in g  Con tro ller, c la im ing  a declaration that 
they were entitled to compensation fo r  the loss o f the 
use o f the vessel fo r  the s ix  days, and the expenses 
incurred  by them in  consequence o f the direction  
given by the defendant under the Defence o f the 
Realm  Regulations, and that the amount o f com
pensation should be referred fo r  assessment. I t  
was not disputed that the defendant was authorised 
by law  to give the d irection in  question. B y  his  
defence the defendant pleaded that he was not 
r ig h tly  made a p a rty  to the action, and that no 
cause o f action was disclosed in  the statement o f  
cla im  either against h im  personally or as S h ipp ing  
Controller.

Held, that the action was misconceived. The defen
dant could not be sued, either as an in d iv id u a l 
or as S h ip p in g  Controller. The Crown could not 
be bound by any judgm ent obtained in  the action. 
The defect could not be regarded as tr iv ia l,  and an 
app lica tion  to cure the defect by substituting the 
Attorney-General as defendant could not be enter
tained.

A c t io n  i n  t h e  C o m m e rc ia l L is t .
The plaintiffs, who were the owners of the vessel, 

the H o m ayu n , brought this action against Sir 
Joseph Maclay, the Shipping Controller, and they 
claimed a declaration that they were entitled to 
compensation in respect of the loss of time and 
consumption of stores by their vessel which, while 
on a voyage with a cargo of coals to Alexandria, 
was ordered by the defendant to go to Port Said. 
They further claimed that the amount of compensa
tion should be referred for assessment either to the 
Admiralty Transport Arbitration Board or to such 
other referee or tribunal as the court might direct.

In  Sept. 1919 the plaintiff’s steamer, the 
H onayun, was on a voyage from Newport to 
Alexandria with a cargo of coals. On the JOth 
Sept. 1919, the ship was directed by wireless from
(oLB«ported by T. W . M organ , Esq.. Barristex-at Law.
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the Control Board to proceed to Port Said, and did 
so. She arrived there on the 3rd Oct., and remained 
there until the 7th Oct. On that day the master 
was informed by the senior naval officer of that port 
that the direction of the Board of Control above- 
referred to was cancelled, and that the ship was free 
to proceed on her voyage to Alexandria. The 
H o rnayun  arrived at Alexandria on the 8th Oct., 
being about six days late; and the action was 
brought in respect of that loss of time which had 
resulted from the ship’s compliance with the 
deviation order.

The defendant pleaded that the facts alleged by 
the plaintiff did not disclose any contract by any 
person on behalf of the Crown or the Shipping 
Controller, and that there was no ground for the 
declaration asked for, and there was no cause of 
action against Sir Joseph Maclay either in his 
personal capacity or as Shipping Controller.

M a c K in n o n , K.C. and Jow itt. for the plaintiffs, 
referred to

C h ina  M u tu a l Steam N aviga tion  Company v.
M aclay , 14 Asp. Mar. Law Cas. 175 ; 117
L. T. Rep. 821 ; (1918) 1 K. B. 33.

Sir Gordon H ew art (A.-G.), Sir Ernest Pollock  
(S.-G.), and G. W. Ricketts for the defendant.—The 
action is not maintainable. They referred to

Dyson v. Attorney-General, 103 L. T. Rep. 707 ;
105 L. T. Rep. 753 ; (1911) 1 K. B. 410;
(1912) 1 Ch. 158 ;

Raleigh  v. Goschen, 77 L. T. Rep. 429 ; (1898)
1 Ch. 73 ;

G uaranty T ru s t Com pany o f New Y o rk  v.
H annay, 113 L. T. Rep. 98 ; (1915) 2 K. B.
536;

H osier Brothers v. D erby (E a rl)  Secretary o f
State fo r  W ar, 119 L. T. Rep. 351 ; (1918)
2 K. B. 671.

R o w l a t t , J.—The plaintiffs bring this action 
against Sir Joseph Maclay, the Shipping Con
troller, and they claim a declaration that they are 
entitled to compensation in respect of the loss of 
time and the consumption of stores by their vessel 
which, while on a voyage with a cargo of coals to 
Alexandria, was ordered by the defendant to go to 
Port Said, although when she got there she was 
released and allowed to proceed to Alexandria. It  
is not disputed that the defendant was authorised 
by law to give this direction.

Further, it is not suggested that any statute or 
regulation puts upon Sir Joseph Maclay any 
financial responsibility in respect of the matters in 
question. If  there is any liability to pay com
pensation under par. 3 of reg. 39 b .b .b . of the 
Defence of the Realm Regulations, such a liability 
rests on the Government, that is the Treasury of 
this country.

In  these circumstances, the point is taken that 
this matter cannot be decided in an action for a 
declaration brought against Sir Joseph Maclay. 
No action can be brought against the Shipping 
Controller as such.

There is no power to sue the Shipping Controller 
in his official name. The action must be brought 
against Sir Joseph Maclay, if at all, as an individual. 
I t  has been long established that if an official of 
the State does something, which, if done by anyone 
else would be a tort, and there is no law which 
g: /es him authority, in virtue of his office, to do

that particular act or thing, he must, notwith
standing his official position, answer for it in his 
own name.

An action for an injunction or for a declaration 
that he must not do the thing again will not lie 
against him. Similarly, if a person, by virtue of 
the position which he holds, claims to be entitled 
to do a particular act or thing himself, an action 
can be brought at the instance of someone who 
may be affected, for a declaration that the defendant 
is not entitled to do that act or thing.

But in dealing with matters of contract or a 
question of monetary liability under a statute the 
position is very different. In  the case of a 
contract made by the representative of a public 
department, the representative is an agent only, 
and there can be no question of suing him for 
money under the contract. I t  is not sought in 
this case to sue Sir Joseph Maclay for money 
payable by statute, but the question is whether, 
when a person has a demand of this kind, he can 
get a declaration of his rights against the Treasury 
by suing an official in his own name because he 
cannot sue him in any other way.

This subject first came into prominence in 
Dyson v. Attorney-General (103 L. T. Rep. 707 ; 
105 L. T. Rep. 753 ; (1911) 1 K. B. 410; (1912) 
1 Ch. 73. In  that case certain forms had been issued 
by the Inland Revenue authorities. The Attorney- 
General was in a position to enforce obedience to 
them by bringing informations for penalties. I*' 
was there decided that an action could be brought 
against the Attorney-General ^n the name of his 
office to have it declared that the forms were bad, 
and that the Attorney-General was not entitled 
to enforce obedience to them. That is how it 
was put by Pickford, L.J. in G uaranty T rust 
Company o f New Y ork  v. H an n a y  (113 L. T. Rep- 
98; (1915) 2 K. B. 536), and that adequately 
describes the position.

The decision in Dyson  v. Attorney-General (sup-) 
was based on the old practice in Chancery. *t 
had long been recognised that the Crown cannot 
be sued, nor could the Attorney-General be sued 
as representing the Crown, there being nothing 
in his patent making him liable to be sued for the 
Crown. But for a long time, as is explained va 
Mitford Pleadings in Chancery (5th edit.), at
p. 32, it had been quite common to make the 
Attorney-General a defendant to actions 1,1 
Chancery. ,

In the administration of property the Court el 
Chancery decided the rights of competing claimants, 
and it often happened that it dealt with a subject- 
matter in which the Crown, as well as the immediate 
defendant, had an interest; and when that 
happened the Attorney-General was made a defen
dant to the bill, so that he could appear and 
establish or relinquish the rights of the Crown.

In  the same way a foreign Sovereign, who could 
never be sued, was sometimes added as a defendan 
to a bill in Chancery when the subject-mattei 
was one in which there might be a claim on bw 
behalf. If  the foreign Sovereign was made a 
defendant, he could come in if he chose. In  the 
cases where the Attorney-General was made 8 
party, it will be found that there could be 1)0 
personal process against him. He was not 8 
corporation. The bill was simply brought to W 
attention by being left at his chambers, and b 
could come in and argue it if he liked. He was tn 
officer of the Crown to assert the Crown’s right0’
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and I  can quite understand that in Dyson  v. 
■Attorney-General (sup.), a case in which I  was one 
°f the counsel, the feeling of the judge was that 
the Attorney-General, the officer to whom is 
entrusted the enforcement of the Crown’s rights 
111 court, should be made a defendant, so that it 
°hght be ascertained what rights he had on behalf 
°f the Crown to enforce. Thus the practice grew 
u p .

But what is the position of Sir Joseph Maclay ? 
He cannot be sued as Shipping Controller, in 
jurtue of his office. I t  cannot be said that the 
Crown is to be bound and estopped by suing a 
Private individual who fights the case, possibly at 
his own expense, though he does not do so in this 
mstance. Such an officer might go out of office 
or he might die.

When an action is brought against the Attorney- 
General in Court, a notice is given to the barrister 
Wio holds the Crown’s patent. Notice is given 
to the Attorney-General to come in and argue the 
Point. But that cannot be extended to an 
individual who holds a different kind of office, 
^no has done nothing which makes any call upon 
himself. I  think, therefore, that this action is 
misconceived.

Then it is said that, after all, it is a small matter, 
^hieh can be remedied by amending the plead
ings and substituting the name of the Attorney- 
General as defendant. But objection has been 
uken by the Solicitor-General, and I  cannot 

,reat it as a small matter which can be dealt with 
m that way. It  has never been established that, 
ny suing the Attorney-General you could prejudice 
a petition of right in which money is claimed from 
he Treasury. That is a claim against the 
°vereign, and it is to be dealt with by the 
°vereign on the advice of a Secretary of State, 
i the Attorney-General is proceeded against he 
aa no choice but to deal with the question.
1 cannot treat things that are constitutionally 

Afferent as the same, ttnd, therefore, I  do not 
mnk it ig a trivial matter when I  am asked to 
destitute the name of another public officer on 
he Writ as defendant instead of the one already 
here. Therefore I  think this action is miscon- 

ceived.
i  shall say nothing on the merits, and my 

pinion is entirely gratuitous, but I  think there 
something important in this proceeding. I t  is 

r lc* ^ at Here is a tendency, nowadays, to dis
c a rd  the limits of power in those who hold 
j/maal positions, and they seem inclined to do 
' stice as they like. I  think that in these circum- 
0 ances courts of justice ought to be careful and 

‘ **vant of the limits of their own powers, 
jj: <7. ought to guard the limits of their own juris- 
oth °n’ an<̂  k® careful of the ambit of that of 

hers. This action will be dismissed.
Judgment fo r  defendant.

.. Solicitors for the plaintiffs, H o lm an, Fenw ick, 
^  WiUcm,:

‘Solicitor for the defendant, Treasury Solicitor.

PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION.

ADM IRALTY BUSINESS.
Fteb. 16, 23, and M arch  2.3, 1920.

(Before H i l l , J.)
T h e  C e d r ic , (a)

C ollis ion— Both to blame in  equal degree— R ight of 
contribution o f E ng lish  shipowners against a 
French shipowner in  respect o f life  claim s by 
French crew's representatives— French law  as to 
shipowners' l ia b il i ty  fo r  life  claims— French laws 
o f the 29th  Dec. 1905 and the 15th J u ly  1915— 
M a rit im e  Conventions A ct 1911 (1 <(■ 2 Geo. 5, 
c. 57), ss. 1, 3.

The Y. O. (French owner) and the C. (B r it is h  owners) 
were held equally to blame fo r  a co llis ion  in  which  
the Y. O. ums sunk and certa in o f her crew drowned. 
The registrar fo u nd  71311. due fro m  the C. to 
the Y. 6. The representatives o f the said deceased 
seamen had brought life  cla im s against the C., 
who admitted lia b ility .

The owners o f the C. claimed a declaration that they 
were entitled to recover h a lf the amount o f the life  
cla im s fro m  the Y. 0. and to set o ff the same against 
the 71311.

H eld , (1) that under the law  o f France, which was 
admitted to app ly , shipowners were not liab le  to 
pa y  life  claim s except in  case o f the ir own personal 
negligence ; (2) that under the law  o f Eng land the 
French owner would not be liab le under Lo rd  
Campbell's A ct (the defence o f common employ
ment being open to h im ) ; (3) that the owners of 
the C. had ho righ t o/ contribution fro m  the 
owner o f the Y. O. in  respect o f payment by the
C. on the life  cla im s ;  and (4) that sects. 1 and  3 
o f the M a r it im e  Conventions A ct 1911 by their 
provisos d id  not impose any lia b il i ty  upon any  
person who is  exempted by any p rov is ion  o f law. 
The owners o f the C. were therefore not entitled to 
the declaration asked fo r.

C r o s s -m o t io n  upon summons to confirm registrar’s 
report.

The facts and contentions herein are fully set 
out in his Lordship’s judgment.

Balloch  for the defendants.
C. R. D un lop , K.C. for the plaintiff.
H i l l , J.—In the damage action between the 

Yvonne Odette and the Cedric both ships were 
pronounced to blame. The Yvonne Odette was 
lost with several of her crew. The owner of the 
Yvonne Odette has proved his damages before the 
registrar and merchants, and by summons asks 
that the report be confirmed. The report includes 
claims for lost effects and share of fishing. Repre
sentatives of deceased members of the crew have 
begun actions in respect of loss of life against 
the owners of the Cedric, who. admit liability. 
The amount of damages in those actions has not 
yet been determined.

The owners of the Cedric ask by motion that they 
may be at liberty to pay the amount of the damages 
found by the registrar to be due to the owner 
of the Yvonne Odette into court pending the 
ascertainment of the damages in the life claims, 
and ask for a declaration that the owners of the
(a) R ep o rte d  b y  Sinclair Johnston. E sq ., B a rr is te r -a t-  

JLtf w
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Cedric are entitled to recover contribution from 
the owners of the Yvonne Odette for half the amount 
of the damages and costs in the life claims, and that, 
upon ascertainment of the damages and costs in 
the life claims and payments thereof by the owners 
of the Cedric, they may be at liberty to deduct 
from or set off against the amount of damages 
found due from them to the owners of the Yvonne 
Odette half the amount of the damages and costs 
paid in respect of the life claims.

The question for decision is whether the owners 
of the Cedric are entitled to such contribution. 
Assuming that they are not in a position to prove 
personal negligence, causing the loss, on the part 
of any particular deceased man as an answer 
to the claim of his representatives, the owners 
of the Cedric are liable in full in respect of the 
life claims. Whether they are entitled to con
tribution from the owners of the Yvonne Odette 
depends on whether the Maritime Conventions 
Act 1911 gives them that right. Apart from the 
Act they can have no such right.

I t  is contended that they are given the right, 
firstly, by sect. 1 of the Act, and, secondly, by 
sect. 3. The argument on sect. 1 of the Act is 
based on the decision in The C airnbahn  (12 Asp. 
Mar. Law Cas. 455 ; 110 L. T. Rep. 230 ; (1914) 
P. 25), and is that sect. 1 includes loss to the 
owners of the Cedric by reason of having to pay 
damages for loss of life on board the Yvonne 
Odette. The argument on sect. 3 of the Act is 
based on the specific words of the section, which 
provides : “ Where loss of life or personal injuries 
are suffered by any person on board a vessel 
owing to the fault of that vessel and any other 
vessel or vessels, and a proportion of the damages 
is recovered against the owners of one of the vessels 
which exceeds the proportion in which she was 
in fault, they may recover by way of contribution 
the amount of the excess from the owners of the 
other vessel or vessels to the extent to which 
those vessels were respectively in fault.”

I  am not at all sure that sect. 1 has any reference 
to liability for life claims, which are specifically 
dealt with by sects. 2 and 3. But, assuming that 
sect. 1 and the reasoning in the decision in The  
Cairnbahn (sup.) do apply to life claims, both 
sects. 1 and 3 are subject to a proviso. By the 
proviso to sect. 1 the section is not to be con
strued as imposing any liability upon any person 
who is exempted by any provision of law. I  
leave out the words of the proviso not relevant 
to the question in this case. By the proviso to 
sect. 3 the owners of the Cedric can only recover 
from the owner of the Yvonne Odette contribu
tion to the damages for loss of life if the damages 
could in the first instance have been recovered 
from the owner of the Yvonne Odette had he 
been sued. This is carried out by sub-sect. 2 
of sect. 3, which entitles the paying owner to 
stand in the shoes of the life claimants.

In  either case the court has to find out whether 
the damages for loss of life on board the Yvonne 
Odette could have been recovered from the owner 
of the Yvonne Odette, or whether he is exempted 
from liability by any provision of law. I t  was 
assumed in argument that the liability of the owner 
of the Yvonne Odette was governed by French law. 
I f  it were governed by English law the owner of 
the Yvonne Odette would certainly be exempt from 
actions under Lord Campbell’s Act ; the defence 
of common employment would be open to him.

His only liability would be under the Workmen s 
Compensation Acts. What would be the effect 
under the Maritime Convention« Act of a Work
men’s Compensation Act liability if the Yvonne 
Odette had been British, I  need not consider. I  
desire to express no opinion upon it. The Yvonne 
Odette was French, and her owner was not liable 
under the Workmen’s Compensation Acts.

I  have to ascertain whether, under French law, 
the owner of the Yvonne Odette is exempted from 
liability for the loss of life of the master and seamen 
on board his own ship. WThat is the French law 
is a question of fact. I  have before me the evidence 
of two French lawyers, who express opposite views- 
M. Bodereaux, for the plaintiff, says that the 
question is determined by arts. 1 and 2 of the 
law of the 29th Dec. 1905, which in terms declares 
the owner free of liability, except in case of his 
own personal negligence. The French lawyer for 
the defendants does not dispute that that was 
the effect of the law of the 29th Dec. 1905, but says 
that the law of the 15th July 1915, which, like the 
Maritime Conventions Act 1911, was passed t° 
give effect to certain conventions, overrides the 
law of the 25th Dec. 1905, and imposes upon the 
owner of a French ship liability for loss of life oI 
anyone on board his ship. He says that this is 
the result of the provision that “ the ships at 
fault are jointly and severally (solidairement) 
liable to third parties for losses caused by death 
or wounds, subject only to the remedy (sctu  ̂
recours) of the ship which may have paid a larger 
proportion than she is eventually found liable to 
pay under the foregoing paragraph ” (i.e., the clause 
as to the proportions of loss). ,

In  this controversy of fact, I  am driven to look 
at the law of the 15th July 1915 for myself. * 
deals with the proportions of blame ; it provides 
that damage to ships, cargoes, and effects and 
property of crews, passengers, and persons oh 
board are borne by the ships in fault in the aforesaid 
proportion without joint and several liability 
third parties (san so lidarité  à  l ’égard du tiers) > 
it provides for life and personal injury claims a« 
above stated. There are no provisos analog011 
to the provisos to sects. 1, 2, and 3 of the Maritime 
Conventions Act ; there are no savings of lim it*' 
tion rights, or of defences based on contractu* 
exemptions, or on personal negligence of claimants- 
Yet these rights existed in French law before th 
law of the 15th July 1915. I  cannot think that la 
made a clean sweep of them. For instance, 
cannot think the right to limit liability gi ve.n, 
art. 216 of the Code de Commerce was abolishes 
by the law of the 15th July 1915, or that the la 
of the 15th July 1915 gives a seaman, who® 
personal negligence causes a collision and 1°®J 
to himself, a right of action for damages agan1 . 
his owner. The French law seems to me to 
only with the incidence of liabilities as betw®° 
the owners of the two ships in fault, and not * 
give to the persons injured causes of action wm0 
they otherwise would not have. I  am, thereto > 
of opinion that the evidence of M. Boderea' 
ought to be accepted. ^

I  hold that the owner of the Yvonne Odette ^  
exempt from liability to the representatives 
the deceased members of the crew of the Y voTl. 0 
Odette. The case, therefore, falls within the Pr°'?ue 
to sect. 3 of the Maritime Conventions Act, a n . S( 
owners of the Cedric, when they pay the life clai 
will have no right to contribution.
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I  therefore confirm the registrars report with 
costs, and I  dismiss the defendants’ motion with 
costs.

Solicitors: Thomas Cooper and Co, for H i l l ,  
D ickinson , and Co., Liverpool; Stokes and Stokes.

A p r i l 19 and 26, 1920.
(Before H i l l , J.)

T h e  E s p a n o l e t o . (a)
Writ, in rem— Issue of, when res not w ith in  ju r is d ic 

tion— Renewal o f w r it  a fter twelve months by leave 
— Extension o f tim e— Order V I I I . ,  r . 1—-M a r i
time Conventions A c t 1911 (1 <£• 2 Ceo. 5, c. 57), 
s. 8.

The master o f a  vessel lost h is life  in  a co llis ion  
w ith  the E. on the 25th Feb. 1917. A  w r it in rem 
ivas issued by h is  w idow  on the 13th Dec. 1918, 
but was not served, as the E. had le ft the ju r is d ic 
tion , and was not renewed w ith in  twelve months 
under Order V I I I . ,  r . 1. On the m h  M arch  1920 
the E. was aga in  w ith in  the ju r is d ic t io n ; leave 
was granted on an  ex parte a pp lica tion , and w r it  
served. On m otion to sel aside w r it  :

Held, (1) that a  w r it  can be issued although at 
the tim e o f the issue the res is  not un th in  the 
ju r is d ic t io n  ;  (2) that the “ commencement o f p ro 
ceedings ” i n  sect. 8 o f the M a r it im e  Conventions 
A ct 1911 means commencement by issue o f w r it,  
not by'arrest ;  (3) that, in  general, leave to renew 
w ill  not be granted i f ,  but fo r  the enlargement o f 
lim e, the p la in t i f f ’s c la im  would be barred by a 
statute o f lim ita tio ns . B u t when an app lica tion  
is  made to extend the tim e fo r  the renewal o f a 
w rit in  an action which comes w ith in  sect. 8 o f 
the M a r it im e  Conventions A c t 1911— which is  a  
l im ita tio n  section o f a very pecu lia r k in d — the 
aP p lica iion  m.ust be considered on its  m erits, and  
the court must in q u ire  whether the circumstances 
are such that the court would give leave to issue a 
w r it  notw ithstand ing that the tim e had expired.

í 1115 facts and arguments are fully set out in the
^dgment.

hanglon  for the plaintiff.
A lfre d  B uc lcn ill and H ayw ard  for the defendants. 
The following cases were cited:

The C a liph , 12 Asp. Mar. Law Cas. 244 ; 107 
L. T. Rep. 274 ; (1912) P. 213 ;

He Jones, 1877, 25 W. R. 303 ;
D oy le  v. K a u fm an , 1877, 3 Q. B. Div. 7, 340 ;
Hmallpage v. Tonge, 55 L. T. Rep. 44; 17

Q. B. Div. 644 ;
Hewett v. B a rr , (1891) 1 Q. B. 98.

H i l l , J .—The plaintiff is the widow of the 
jester of the steamship A rtis a n , who lost his 
rfe °y reason of a collision between the defendants’ 
5>nivmship Espanoleto and the A rtis a n  on the 
*uth Feb. 1917. On the 13th Dec. 1918 the 
Pontiff issued a writ in  rem  against the Espanoleto.

was not served, and no warrant of arrest was 
Pplied for. I t  was not served because by that time 

^ 6 Espanoleto had left the jurisdiction. The writ 
tin? t10*' renewed within twelve months, the proper 

and on the 19th March 1920 the plaintiff 
oh? • ^ ex Parte for leave to renew the writ. She 

billed that leave and caused a warrant of arrest
 ̂ Reported by Sinclair  J ohnston, Esq., Barriater-u t-

law.

to issue, the Espanoleto having by that time come 
within the jurisdiction. On the following day 
conditional appearance was entered, and an 
undertaking to put in bail given. At the time 
when I  granted, ex parte, leave to renew the writ,
I  was aware that there might be a question arising 
under sect. 8 of the Maritime Conventions Act 
1911 which it would be proper for the court to 
consider, and, that order being made ex parte, it 
was, of course, open to the defendants to say that 
the order for renewal had been wrongly made, and 
that it ought to be set aside. That is one of the 
objections they have taken on this motion, and 
which I  have to consider.

I t  is a motion by the defendants to set aside the 
writ and the renewal and the warrant of arrest, 
and to discharge the undertaking to put in bail. 
The first ground of objection is that the arrest is 
invalid, because there was no valid writ in existence 
at the time of the arrest. If  the writ is bad there 
is, of course, nothing to support the warrant of 
arrest. A preliminary objection was taken at 
the hearing that the original writ was bad, because 
it was said a writ in  rem  cannot be issued unless 
at the time of issue the res is within the juris
diction. No authority is given for that proposi
tion, and I  think the point is a bad one. Of course, 
a writ in  rem  cannot be served till the res comes 
within the jurisdiction, but I  can see no reason 
why the writ cannot be issued and then served 
when the res comes within the jurisdiction.

The other objections turn on the Maritime 
Conventions Act. The point was taken to keep 
it alive, in case the matter should go further, that 
sect. 8 of that Act does not, in respect of life claims, 
repeal the one year’s limitation prescribed by 
Lord Campbell’s Act. If  that were right and the 
one year’s limitation under Lord Campbell’s Act still 
applied to a writ against the ship, then, inasmuch 
as the collision happened on the 20th Feb. 1917 
and the original writ was not issued until the 13 th 
Dec. 1918, the objection would have been a good 
one. But the point was decided in The C a liph  
(ub i sup.) against the defendants’ contention, and 
I  follow that decision. Having regard to sects. 3, 
5, and 8 of the Maritime Conventions Act, I  do not 
desire to express any opinion different from The 
C aliph  (ub i sup.), but in any case I  should follow 
that decision.

The next contention was that the proceedings 
were not commenced within two years under sect. 8, 
because that section contemplates that proceedings 
should be commenced not by issuing a writ, but 
by arrest. I  do not agree. Sect. 8 relates to 
proceedings in  personam  as well as to proceedings 
in  rem. I t  is an English statute, and in English 
law it is well understood that proceedings are 
commenced by the issue of a writ. Order I., 
r. 1, and Order II. , r. 1, of the Rules of the Supreme 
Court show that an action in the Admiralty 
Division, like an action in any other division, 
is commenced by the issue of a writ, and I  can 
see no reason at all for giving a different meaning 
to the commencement of proceedings under sect. 8 
from that which obtains in every other action.

That brings me to the real point in the case 
Was the plaintiff entitled to a renewal of the writ, 
the twelve months having expired and expired 
some time ? The original writ was issued within 
two years, but it was not renewed within the proper 
time. The court has power to extend the time 
and to_ give leave to renew. That is quite clear
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from the decision in Re Jones (u b i sup.) and the 
cases I  am about to mention. Whether the leave 
should be granted after the time has expired must 
depend, like every other question of granting an 
extension of time, upon the circumstances of the 
particular case. In  general, leave will not be 
granted if, but for the enlargement of time, the 
plaintiff’s claim would be barred by a statute 
of limitations. That is to say, it  will not be 
granted to revive a barred cause of action (see 
Doyle  v. K a u fm an , u b i sup., and, with reference 
to that case, Smallpage v. Tonge, ub i sup., and 
especially Hewett v. B a rr, u b i sup.). In  general 
the court must not by renewal deprive a defendant 
of an existing right to the benefit of a statute of 
limitations. But sect. 8 of the Maritime Con
ventions Act is a limitation section of a very 
peculiar kind, for it contains a proviso unknown 
to any other statute of limitations ; in one event— 
namely, if there has not been any reasonable 
opportunity of arresting the defendant vessel 
within the period—it directs the extension of the 
limited period of two years, and, further, gives the 
court power to extend it on any other sufficient 
grounds.

In my judgment, when an application to extend 
the time for the renewal of a writ in an action 
which comes within sect. 8 is made, the matter 
is not to be disposed of merely by saying that the 
two years have elapsed and the claim is statute- 
barred and no renewal can be granted. The 
application to renew must be considered on its 
merits, and the court must inquire whether the 
circumstances are such that the court would 
give leave to issue a writ notwithstanding that 
the time had expired.

In  the present case affidavits were filed from 
which the following facts appear: The collision 
was in Feb. 1917, and the Espanoleto for the first 
time came within the jurisdiction on the 24th Oct.
1918. On the 25th Oct. 1918 the owners of the 
A rt is a n  issued a writ against the owners of the 
Espanoleto and caused her to be arrested. On 
the 20th Nov. 1918 in that action an undertaking 
to appear was given and consent made to the 
vessel’s release. On the 3rd Dec. 1918 instruc
tions to the solicitors for the present plaintiff in 
her action were given. I t  is said that there is a 
letter written a week or two earlier instructing 
them that there would be a claim, but an affidavit 
shows that the solicitors received the instructions 
on the 3rd Dec. to present the claim, and they then 
requested that the name and address of the 
plaintiff should be cabled to them to enable them 
to issue the writ. That information was obtained 
on the 13tb Dec. 1918, and upon that day the 
plaintiff’s writ was issued. But in the meantime, 
on the 11th Dec. 1918, the Espanoleto had sailed, 
and left the jurisdiction. The Espanoleto was not 
again within the jurisdiction until March 1920, 
rriien the renewal was applied for and obtained, 
and the warrant of arrest granted.

The question, to m y m ind, is whether, in these 
circumstances, first, the case comes w ith in  the 
obligatory part of the proviso; and, secondly, if  
i t  does not, ought I  to exercise m y discretion 
in  favour of the p lain tiff ? I th in k  i t  is not 
absolutely certain th a t the case does not come 
w ith in  the obligatory part of the proviso, because 
I am not a t all sure, on the facts as stated, th a t the 
plaintiff had had a reasonable opportunity of 
arresting the ship. B u t, whether th a t is so or not,

I  think I  ought to exercise my discretion in favour 
of the plaintiff. If  she had applied for leave to 
issue a writ in March 1920, I  should have granted 
it. I  think, therefore, a  fo r t io r i,  I  should grant 
renewal of the writ which she had originally issued 
in Dec. 1918.

I  therefore make an order in favour of the 
plaintiff extending the time, and the effect of that 
is that the defendants’ motion is dismissed with 
costs.

Solicitors : W. A . C rum p  and S ons;  P ritchard  
and Sons, for Batesons, W arr, and W im shurst, 
Liverpool.

J u ly  12 and 26, 1920.
(Before H i l l , J.)

T h e  V o l t u r n o . (a)
C o llis io n —Damage fo r  detention d u rin g  repairs— 

Date at w hich the rate o f exchange must be taken 
fo r  conversion in to  E ng lish  currency.

Where loss has been suffered by the detention o f a 
ship d u rin g  repairs owing to co llis ion, the damages 
m ust be assessed w ith  reference to the actual period 
o f detention. A n d  i f  those damages are proved in  a 
fo re ig n  currency, the tr ibu n a l must convert them 
in to  E ng lish  money at the rate o f exchange ru ling  
at that time.

M o t io n  i n  o b je c t io n  t o  a  r e p o r t  o f  t h e  r e g is t r a r .
The facts and contentions are fully set out in his 

Lordship’s judgment. The following cases were 
cited in the course of the case :

B a rry  v. Van den H u rk , 123 L. T. Rep. 719 >
(1920) 2 K. B. 709 ;

Lebeaupin  v. C ris p in , 124 L. T. Rep. 124 > 
(1920) 2 K. B. 714 ;

D i Ferd inando  v. Sim on, 124 L. T. Rep. I l l  • 
(1920) 2 K. B. 704 ; (1920) 3 K. B. 409 ; 

K irs c h  and Co. v. A lle n , H a rd ing , and Co■> 
122 L. T. Rep. 159 ; 123 L. T. Rep. 105; 
25 Com. Cas. 63, 174 ;

Scott v. Beavan, 1831, 2 B. & Ad. 78 ; _
M anners  v. Pearson and Son, 78 L. T. Rep. 432; 

(1898) 1 Ch. 581 ;
M arbu rg  v. M arburg , 1866, 26 Maryland, 8- 

Bateson, K.C. and Balloch  for the English owners-
G. P . Langton for the Italian owners.
H i l l , J.—On this m otion in  objection to tb® 

registrar’s report, the only question for decision ls 
as to the rate of exchange at which a loss by deten
tion  suffered by the owners of the Volturno  is t0 
be converted from  Ita lia n  into English currency- .

The collision happened on the 17th Dec. 1“ | ‘ 
between the Celia  and the Volturno. 
ships were damaged. Tem porary repairs to tb 
Volturno  were made a t G ibraltar. Penn&n®” 
repairs were made a t Newport News. I r  
tem porary repairs caused a detention of the sh*P 
from  the 25th Dec. to the 30th  Dec. 1917. Tb 
permanent repairs caused a detention of the dbv 
from  the 24th Jan. to  the 18th Feb. 1918. 
Volturno  was an Ita lia n  ship, and was uno 
requisition to the Ita lia n  Government under g 
charter-party by the terms of which she was o 
hire during each period of repair. B y the term* 
this charter-party hire was payable by fortn ight-

(a ) R ep o rte d  b y  Sin c l a ir  J o h n sto n . E s<j .. B a r r is te r-8
Law .
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payments. The hire was payable in Italian lire. 
Lie loss to the owners of the Volturno  by reason of 
her so coming off hire was in respect of the period 
the 25th to the 30th Dec. 1917, 47,372.32 lire, and 
in respect of the period the 24th Jan. to the 18th 
B'eb. 1918, 257,046.40 lire. The damage action 
was begun by the owners of the Celia  by writ dated 
the 24th Jan. 1918. In  that action the owners of 
the Volturno  counter-claimed. By judgment given 
°n the 22nd July 1919 both ships were pronounced 
to blame. The owners of the Volturno  filed their 
plaim in the reference on the 19th Nov. 1919. In  
!t they claimed as damages for loss of use of the 
Volturno the two amounts of lire above mentioned, 
converting into pounds sterling the 47,372.32 lire at 
39-90, and the 257,046.40 lire at 41.30. These 
Were respectively the rates of exchange ruling on 
the last day of the respective periods of detention.

By an agreed statement of facts, it was stated 
that the rate of exchange was as follows at subse
quent dates, namely, the 22nd July 1919 (date of 
Judgment), 37.55 ; the 19th Nov. 1919 (date of 
filing of claim of the Volturno), 50.52 ; and the 
®th June 1920, 66.25. On the last-mentioned 
date the claim, except as regards the rate of 
exchange on the two items in question, was agreed 
between the parties, and the only question sub
mitted to the registrar was as regards the rate of 
exchange on the two items. I  observe that in the 
claim which had been filed the owners of the 
Volturno sought to convert the cost in dollars of the 
permanent repairs at Newport News at 4.77, 
which, presumably, was the rate at the completion 
°f the repairs on the 18th Feb. 1918, or of payment 
°f the repairs account on the 20th Feb. 1918. It  
certainly was not the rate at the 8th June 1920. 
r am not, however, informed upon what terms the 
items other than the detention items were agreed. 
1 only mention the fact because the same question 

to the time at which the rate of exchange is to be 
aken may arise as well in regard to cost of repairs 

as in regard to loss by detention.
The registrar has reported that in his opinion the 

date of payment is the time at which the rate of 
exchange should be taken. He says : “ In  the case 
of the B ellag io  I  decided, on the authority of 
Roche, J. in K irsch  and Co. v. A llen , H a rd ing , and  

that the rate of exchange should be taken at 
uc date of payment.” The expression “ date of 

Payment ” is not very clear. In  an ordinary 
orence tried out before the registrar, the 

cgistrar must finally express in English currency 
he amount of damages which he finds to have been 
uttered. He cannot award an amount expressed 
n a foreign currency, for a judgment cannot be 
Afired in foreign currency ; it can only be entered 
is ^n8lish currency. But I  will assume that what 
a lfleaifi' is tfiaf. damages having been assessed in 
p .eign currency, they must be expressed in 
'riglish currency at the rate of exchange ruling at 
m time when they are assessed ; that is, at the 
ate of the report. This is in accordance with the 
ccision in K irsch  and Co. v. A llen , H a rd ing , and Co., 
aere, in assessing damages for breach of contract, 
mages expressed in American dollars were con- 

., jd  into English currency at the rate ruling at 
® date of the judgment.

y^/fi® controversy before me has been whether the 
tiib sk°uM be taken at the date at which the 
be t ?al assesses the damages, or whether it should 
0wtaken at some other date. Mr. Bateson, for the 

ners of the Volturno, contended that the rate 
V ol . X V . ,  N. S.

should be taken as at the date of the writ, or as at 
the respective dates when the loss by detention was 
suffered. Mr. Langton, for the owners of the Celia, 
contended that the registrar was right. His strong 
argument was that the owners of the Volturno  
suffered their loss in lire, and that they would be 
fully compensated by receiving such an amount in 
English currency as would at the date they received 
it purchase the same amount of lire, and that the 
judgment should therefore be for as many pounds 
sterling as at the date of judgment would provide 
that amount of lire.

In  addition to K irsch  and Co. v. A llen , H a rd ing , 
and Co., I  was referred to the later decision of 
Roche, J. in D i Ferd inando  v. Sim on, and to the 
decisions of Bailhache, J. in B a rry  v. Van den 
H urlc and of MeCardie, J. in Lebeaupin  v. C risp in . 
Since the hearing of this motion, D i Ferd inando  v. 
S im on  has been confirmed in the Court of Appeal.

These decisions make it clear that Mr. Langton’s 
strong argument and the opinion of the registrar 
are unsound. In  D i Ferd inando  v. Sim on  the 
action was for damages for breach of contract to 
carry goods from London to Italy and for conver
sion. Roche, J. found the breach and the conversion, 
and held that the proper measure of damages was 
the value of the goods at the date when they should 
have arrived in Italy, which he fixed as the 10th 
Feb. 1919, and he found the value in Italian lire. 
He converted the sum of lire so found into English 
currency at the rate of exchange ruling at the same 
date, and gave judgment accordingly. On the 
appeal the contention of the defendants was Mr. 
Langton’s contention in the present case. I t  did 
not prevail. Bankes, L.J. said that the plaintiff 
was entitled to have his damages assessed as at the 
date of the breach, and that, in order to expresss 
the damages in English money, the rate of exchange 
must be taken as it was at the date of the breach. 
I t  is to be observed that in D i Ferd inando  v. Sim on, 
whether regarded as a case of breach of contract or 
of conversion, the damages were ascertainable by 
ascertaining the market value of the goods at the 
date at which they should have arrived.

The other cases mentioned were cases of contracts 
of sale at a price expressed in dollars, and of claims 
either by seller or buyer for failure to take or give 
delivery, in which the damages were ascertainable 
by ascertaining the difference between the contract 
price and the market price in dollars. In  Lebeaupin  
v. C risp in  the damages appear to have been 
ascertained by taking the difference between the 
contract price and the market price at the date of 
breach. MeCardie, J. is careful to point out that he 
is dealing only with ordinary damages for breach of 
contract. In  B a rry  v. Van den H u rk  the date of 
breach is stated to be March and the sellers sold 
against the buyer in June 1918 ; the damages in 
dollars were ascertained by ascertaining the differ
ence between the contract price and the price so 
realised in June, and were converted into English 
currency at the rate ruling at that date. I  conclude 
that either the rate was the same in June as in 
March, or that it was admitted or held that the 
sellers acted reasonably in not selling till June.

No question of consequential damage suffered at 
a date subsequent to the breach was involved in any 
of these cases. But the principles involved seem 
to me to apply to consequential damages in contract 
and to damages in an action for negligence. These 
principles are : an English judgment for damages 
must be for a sum of English money ; where the

2 r
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damages are assessed in a foreign currency, they 
must be converted into English money at the rate 
of exchange ruling at the date with reference to 
which the damages in the foreign currency have in 
law to be assessed, and not at the rate of exchange 
ruling at the date when the tribunal is called upon 
to convert into English money the damages so 
ascertained. Find the date with reference to 
which the damages have to be assessed, and that is 
also the date at which the exchange must be taken 
for the purpose of conversion.

I  apply this to an action of negligence causing 
collision and damage to a ship, and consequential 
loss of use of a ship during repairs. The damages 
must be assessed with reference to the actual 
period of detention. I t  is at that time that the 
owner suffers damage by loss of use. If  those 
damages are proved in a foreign currency, the 
tribunal must convert them into English money at 
the rate of exchange ruling at that time. Strictly, 
it may be that, inasmuch as the loss by detention is 
suffered day by day, the damages for such loss 
should be converted" at the average rate over the 
period of detention, or it may be that in the present 
case, the hire being payable fortnightly, the loss was 
suffered when the fortnightly payment succeeding 
the detention became due and was subject to the 
deduction in respect of the time when the ship was 
off hire. I  need not determine these niceties in the 
present case. If  the rates are to be taken as at the 
time of the detention, it has not been suggested 
that the rates should be taken as other than 39.90 
in respect of the period of temporary repairs, and
41.30 in respect of the period of permanent repairs. 
I  should add that a rate of exchange is mentioned 
applicable to a date, Nov. 1918, at which the Italian 
(Government notified that the ship had been oft hire 
during the periods of repair. The ship came off 
hire by virtue of the charter-party, and it is 
immaterial when, in settling accounts between the 
owners and the charterers, the amount was actually 
debited in account.

What I  have said above of course applies only 
when at the time the reference is held the repairs 
have been done and the detention already incurred. 
If  the claim is for prospective damages, no question 
of exchange arises, or, if it arises at all, it is a 
matter of estimate and probabilities, like everything 
else in such a claim.

The result is that I  allow the appeal. The 
matter need not go back to the registrar. The two 
items will be converted into English currency, the 
first at the rate of 39.90, and the second at the rate 
of 41.30. I  give the appellants the costs of the 
appeal.

Solicitors: W illia m  A . C rum p  and S o n ; Thomas 
Cooper and Co.

J u ly  27 and  28, 1920.
(Before H it.t., J.)

T h e  T r a n m e r e . (a)
Fog—Speed—Signals— F e rry  traffic— Local practice 

as to Jerry signals— Breach o f  art. 15 (a) o f 
Regulations fo r  Preventing C ollis ions at Sea.

A  lug in  fog  w ith  a f lo t i l la  in  toio o f the length o f 
about 500f t .  was proceeding up  the r iv e r Mersey 
on her wrong side.

,'a) Reported by Sinclair Johnston, L=-: B a rris te r-a t- 
I *  W.

She collided w ith  the Jerry lo u t Tranmere. Both 
vessels were held equally to blame, the tug fo r  being 
on her wrong side, the fe r ry  boat fo r  proceeding at 
excessive speed in  Jog-

H i l l ,  J .  found  that both the tug and the fe rry  boat 
icere sounding inapp rop ria te  fog  signals, and that 
neither icere ju s tif ie d  in  so doing under the Regu
lations fo r  Preventing Collis ions at Sea.

H i l l ,  ./. also considered The Lancashire (2 Asp- 
M a r. La w  Cas. 202 ; 29 L . T . Rep. 927 ; L . Rep- 
4 A . di- E . 198) and refused to la y  down any ride 
o f law  as to the duty o j fe rry  boats in  the Mersey 
to cease ru n n in g  in  dense fog.

A c t io n  f o r  d a m a g e  b y  c o ll is io n .
The steamship Dagm ar, while proceeding up the 

river, bound for Runcorn, with seven flats in tow. 
and the luggage ferry boat Tranmere, while crossing 
to the Liverpool from the Woodside luggage berth, 
came into collision.

The plaintiffs alleged that the Tranmere failed 
duly to sound her whistle for fog and failed to 
proceed at a moderate speed, and was negligent in 
crossing the river at all having regard to the weather.

The defendants alleged that the D agm ar failed 
duly to sound her whistle for fog and failed to 
proceed at a moderate speed, and failed to keep 
to that side of the fairway which lay on her stai- 
board side.

A . T . M ille r , K.C. and Dum as for the plaintiffs. 
L a in g , K.C. and R. E . Gething for the defendants- 
H i l l . J. (after stating the respective conten

tions) I  am unable to accept in full the evidence 
on either side. In  some respects I  think neithei 
side was giving the court true evidence, but there 
is sufficient for me to arrive at the conclusion tha 
both vessels are to blame. I  find that the place o 
collision was well to the east of mid-river, an 
therefore the D agm ar was on her wrong side, 
deal next with the signals that were being given f° 
fog. Was either ship sounding at all ? Each 
she did not hear the other, and she asks the cout 
to infer that the other ship was not sounding’ 
Each, on the other hand, says she was sounding 0 
signal the nature of which I  will deal with lat*r' 
What is the truth of this matter '? Is it tlm 
neither ship was sounding a fog signal, and t*b® 
that is the explanation of the other ship n° 
hearing i t ; or is the truth that each was sounding 
fog signal and the other ship did hear it, but cofflê  
to the court to say that she did not hear it in orde 
to excuse her for not having acted upon it ? I  am * 
doubt as to a good deal of the evidence on bo 
sides, but I  find that both vessels were sound'11" 
fog signals, and I  am very doubtful whether e itie  ̂
side is speaking the truth when it says it did n° 
hear the fog signal of the other. ,

I  will now deal with the nature of the fog 
The Dagmar had a long trail of fiats in tow. J 
total length of the flotilla was about 500ft. *■ e
Dagmar was going up the river, sounding a sin» 
long blast instead of the signal prescribed • 
art. 15 (a) of the Sea Regulations—one long b"rp 
followed by two short blasts. The master of 
tug confessed that when towing craft in tog, * 
■always sounded the single long blast and not 
prescribed signal. If  that be so, he persisted ■ 
broke the regulations. It  is of very great i®P°V| 
ance that a vessel towing another or others sh°J 
sound the proper signal. The indication that  ̂
Dagmar gave to other ships was that she 
single steamship all by herself coming up the rlV



MARITIME LAW CASES. 291

A d m . ] T h e  T r a n m e r e . [ A d m .

w hereas she was a tug with a long line of flats 
•>00ft. in length. I t  is said that it made no 
difference, as it was not a matter which caused or 
contributed to the collision. If  I  am right in 
disbelieving the Tranm ere 's evidence that she heard 
nothing at all, perhaps it is immaterial; she heard 
the single long blast, and the collision was not 
brought about by the length of the tow. On the 
other hand, if I  am wrong in disbelieving her and 
the fact be that she did not really hear anything, 
then it may well be that a towing fog signal, one 
,<>ng and two short, might have arrested the atten
tion of people who were careless to a single long 
blast. I t  shows the importance of obeying the 
Regulation. As to the Dagm ar, therefore, I  find 
that she was sounding a signal which might have 
Conduced to the collision.
. As to the Tranmere, she also was sounding a 

Slgnal which was not in accordance with the 
regulations. She was sounding two blasts of 
Moderate length, something between a long blast 
|ln'l a short blast, instead of one long blast. It  has 
°ng been the practice of the ferry boats on the 
Jersey to sound special signals according to the 
Particular ferry course they happen to be on, and 
tl,s practice is well known on the Mersey. The 

' .Vldenee of all the witnesses, except the master of 
Hi Dagm ar, who professed to be ignorant of it, 

'was that the practice is well known. I  have no 
R oubt that it was as well known to the master of 
, le D agm ar as it was to everyone else. But this 
departure from art. 15(a) is not justified under the 
i ea Regulations nor under any special rule w'hich 
'as been made for the Mersey. I t  is a breach of 

e regulation, but in this particular case it is 
»»Possible to say that it contributed to the 
milision; for if, as I  find, two fairly prolonged 

asts were being sounded instead of one long 
ast, they certainly gave as good a warning as the 

would give. If  the two were not heard at all, 
ien one would not be heard, if  two were heard 

,.ley gave quite as much, or rather more, informa- 
kj011 to the Dagm ar than if only one had been

w,TW e remain two questions the answers to 
si 1 1  ̂ think depend upon very similar con-
t'.^ rat'°ns. It  is argued that the Tranm ere con- 
j 1 |lte<l the collision by excessive speed, and it 
Uni 80 ar8ued that she ought not to have been 
j, er way at all. I  will deal first with her speed 
l « le,diat®ly before and at the time of the collision, 
«n i aSa'nst the Tranm ere upon the question of 
tb;>?i ’ ' 't  was not less than four knots, and I

[His Lordship, Link it was probably rather moreherethe n nllnea the evidence, and, having found that 
In 2Vl yn iar had only very slight way, continued:] 
0v circumstances the Tranm ere's speed was 

because the circumstances were such 
at v l"  ° ships only became visible to each other 
that ■ *ance °f 30ft.—■!.?., at so short a distance 
a,u [t was impossible foi' the Tranmere to do 
t hat t'l0” avo*fl the collision. It  is contended 
\vj • 'fiat speed was not wrong for the ferrv boat, 
iivê  1 had already reached the east side of the 
the 1, cause she had no reason to anticipate that 
ijVe !Vnar would be improperly coming up the
to ¡l ,U1 l̂er wrong water, and that there was nothing 

. '01111 the Tranmere that the Dagmar was so 
'pie r'" ul’\ that brings one back again to the 
f0„ 8 .l°"  °f the whistle signals, and as 1 have 
a | 11 that the D agm ar in fact 

0,1g blast—although not the

as
was sounding 
right sort of

blast—it was a signal which informed the 
Tranmere that there was a ship coming up on 
the wrong side of the river. Therefore a speed 
which would not have been justifiable further out 
in the river or in crossing the river was nqt justifi
able when the Tranmere was approaching her berth. 
This leads me to the conclusion that the Tranmere  
is to blame for excessive speed contributing to the 
collision ; and in my view, having discussed the 
matter with the Elder Brethren, it brings me to 
the same point as the question whether she ought 
to have been under way at all. Mr. Miller invited 
me to find in law that in a dense fog the ferry boat 
was not entitled to be under way, and that it was 
negligence to be under way at all, and he referred 
me to The Lancashire (2 Asp. Mar. Law Cas. 202; 
29 L. T. Eep. 927; L . Rep. 4 A. & E. 198). 
Now The Lancashire was decided in 1874, and 
the importance of the ferry traffic to Liverpool, 
Birkenhead, and the whole industry of the 
Mersey, of course has altered very much since 
that time. Speaking for myself, I  should not be 
prepared to lay down any rule of law as to the duty 
of these ferry boats to cease running under any 
circumstances ; and I  do not think, if The Lanca
shire is looked at fairly, it is a decision in law that 
the ferry boats are negligent merely because they 
are running in dense fog or that they run in dense 
fog at their own risk. It  was not necessary in 
The Lancashire to lay down any such law. The 
Lancashire, the ferry boat, was under way, and: was 
in collision with a ship which was at anchor and 
found to be ringing her bell. The Lancashire there
fore was to blame without anything more being 
said about it. Moreover, I  think the judgment of 
Sir Robert Phillimore, in dealing with the duty 
of a ferry boat not to be under way in the circum
stances, was a decision given with reference to the 
circumstances of the case which he sets out. From 
that view I  express no dissent; there may be 
circumstances, owing to fog and other things, 
which make it impossible for a ferry boat to be 
under way and at the same time navigate with 
such care as is required in fog ; and in this par
ticular case I  think it is probable that at the time 
in question it was impossible for the ferry boat to 
make her passage from Woodside to Liverpool 
except at a speed which in the dense fog was 
excessive. There was a three-knot tide which she 
had to overcome and at the same time get down 
the river on her way to Liverpool. She could not 
do it unless she was making at least four knots, 
which in so dense a fog was an excessive speed. 
Therefore in this case it may well bo that it was 
improper for the ferry boat to be under way at 
this particular tim e; but the fault which she 
committed as against the D agm ar was excessive 
speed, and it is for that I  condemn her.

The result is that I  pronounce both ships to 
blame, and I  see no reason to draw any distinction 
in the degrees of fault.

Solicitors : H i l l ,  D ick inson , and Co., Liverpool ;
F . Venn and Co., for James Fearnley, Birkenhead.
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M arch  3 and 16, 1920.

(Before Sir H e n r y  D u k e , P.)
T h e  R a n n v e ig . (a)

P rize  Court— Agreement by allies w ith  neutra l country  
conceding r ig h t to trade in  cond itiona l contraband 
— Cargo o f cond itiona l contraband destined fo r  
German base o f supplies— Seizure d u rin g  A rm istice . 

On the 30th A p r i l  1918 an agreement was made 
between the U .S .A . and N orw ay, and urns assented 
to by the U n ited  K ingdom , under which N orw ay  
agreed not to export to Germany foodstuffs except 
fis h  in  quantities not to exceed 48,000 tons per 
annum . T h is  qu a n tity  was d u ly  exported by 
N orw ay under N orw egian governmental licence, 
the m onthly total exported being reported by N orw ay  
to the U n ited  K ingdom . The R. d u rin g  the 
A rm is tice  under such licence and w ith in  such 
condition  was on a voyage to S te ttin , adm ittedly a 
German base o f supplies, and both ship and cargo 
were taken as p rize  by H .M .S . V.

Held, (1) that the cargo was contraband, the Norwegian  
trade w ith  Germany in  fish  provided fo r  by the 
agreement being that trade on ly  which was consistent 
w ith  neu tra lity  ; (2) that as the A rm is tice  d id  not 
reopen German trade i t  gave no im m u n ity  ; (3) that 
both ship) and cargo were liab le  to condemnation.

A c t io n  f o r  c o n d e m n a t io n  o f  s h ip  a n d  c a rg o .
The facts and arguments are set out in his 

Lordship’s judgment.
Sir E rie  R ichards, K.C. and Balloch  for the owners 

of the Rannveig.
Leek, K.C. and Roland B urrow s  for the owners 

of the cargo.
Sir Gordon H ew art (A.-G.), Pearce H igg ins  and 

Hubert H u l l for the Procurator-General.
The following cases were cited :

U sparicha  v. Noble, 1811, 13 East, 332 ;
The Halcan, 14 Asp. Mar. Law Cas. 161 ; 117 

L. T. Rep. 619 ; (1918) A. C. 148 ;
The Goede Hoop, 1809, Edw. 327 ;
The Vryheid, 1778, Hay & Marriott 188 ;
The Acteon, 1815, 2 Dods. 48 ;
The Twende Brodre, 1801, 4 C. Rob. 33.

Sir H e n r y  D u k e , P.—His Majesty’s Procurator- 
General claims the condemnation as prize of the 
Norwegian steamship Rannveig and her cargo of 
8898 barrels of salted herrings which were captured 
by H.M.S. Vidette on the 6th March 1919, in the 
course of transit by sea from the Norwegian port of 
Trondhjem to the German port of Stettin. At the 
time of the capture foodstuffs were conditional 
contraband under His Majesty’s proclamations of 
Dec. 1914 and subsequent dates, and Stettin had 
been found in this court to be a German base of 
supplies ; and the Armistice concluded between the 
Allied Powers and Germany on the 11th Nov. 1918 
was in operation. Claim for the release of the 
vessel with damages and costs is made by the 
Norwegian owners on two grounds—that the cargo 
of fish was being carried to Stettin with the know
ledge, permission, and consent of His Majesty s 
Government, and was being carried to Germany 
under licence issued by the Norwegian Food Depart
ment in pursuance of an agreement made between 
(lie Norwegian Government and the Government
p i)  R epo rted  by  S in c l a ir ^J o h n sto n , E sq., B o rr is to r -u t-

.Law.
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of the United States with the assent of His Majesty s 
Government, dated the 30th April 1918, according 
to the provisions of which Norway is entitled to 
export to the Central Powers and their allies fish 
and fish products up to 48,000 tons per annum- 
The claimants to the cargo, who also claim damages 
and costs, are the Reichs-fischversorgung Gesell- 
schaft of Berlin, who allege themselves to bê  the 
true owners of the cargo, and assert that the 
goods were being imported into Germany under 
permit.” The appearance of these claimants was 
received on the 4th July 1919, during the war, 
under reservation by tne Procurator-General of his 
right to contend that the claimants had no right to 
enter an appearance. At the time of appearance 
this was, no doubt, a well-founded reservation. 
No objection was, however, raised at the hearing to 
the appearance of counsel for the claimants, and 
Mr. Leek argued the case on their behalf.

Sir Erie Richards, on behalf of the shipowners, 
did not dispute that Stettin must be regarded by 
as a German base of supplies or that foodstuffs m 
transit thither by sea in March 1919 were pnnM  
fac ie  subject to capture and condemnation. He 
proved, however, an agreement made between the 
United States of America and Norway on the 
30th April 1918 with regard to trade between 
Norway and various belligerents, assented to by 
Great Britain and other Allied Powers; and upon 
the terms of this convention he founded the claim 
for exemption from capture upon which his clients 
rely. The agreement in question is expressed as 
being made for the duration of the war, subject to 
provisions for determination which did not afiec 
this case. The main subjects of the agreement an 
the supply to Norway of commodities from the 
United States and the disposal by Norway of the 
exportable surplus of certain classes of Norwegm 
produce. With regard to fish and fish products 1 
was agreed as follows : Art. 3. “ Norway will n<’ 
export to the Central Powers or their allies f°°‘ 
stuffs of any kind except fish and fish products- 
Fish and fish products may be exported in quanti 
ties not to exceed 48,000 tons per annum. . -. '
The quantity of fish and fish products whR 
may be exported to Germany and her alU 
shall not exceed 15,000 tons in any thre  ̂
months. The export of each class of fish an 
fish products is to be made in the form 1 
ordinary commercial use in the past.’ • • . ,
Art. 4. “ The quantities which it is expected will 
available for export to the United States and . 
countries associated with the. United States 1 
the war are substantially as follows: • • '
(5) “ Fish and fish products, 48,000 tons.” -*• ,j 
claimants show by their evidence that the surve 
lance of the export of fish to Germany under ’ 
agreement was left by the United States and 
Allied Powers to the Government of Norway, 1  ̂
the Norwegian Government set up with the ku”i . 
ledge of the Powers a system of control of  ̂
export and reported to them monthly the -botalŝ  ̂
the shipments actually made, and that the 
laden on board the Rannveig was in P°*nt i 
quantity within the limits of 48,000 tons per an*1 
and 15,000 tons per quarter exportable to Germa - 
under the agreement. The Rannveig was a stea^ 
ship which had been during the war eonstan^ 
employed in trade between Norwegian and Corn 
ports, including the fish trade, and she mid b<  ̂
expressly excepted from the operation of an al5l 

' merit of the Norwegian Shipowners Associa 1
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whereby the Allies secured the services of their 
trade of other Norwegian tonnage.

Mr. Samuelson, managing director of the 
Aktieselskabet Osterjolingen, stated, and the fact 
no doubt is, that all shipments of fish to Germany 
Under the agreement of the 30th April 1918 were 
niade under licences which were controlled by the 
Norwegian Customs, and that the cargo in question 
was loaded under such a licence. In  par. 8 of his 
affidavit he sets forth the conclusions and acts on his 
part which led to the dispatch of the Rannveig on 
the voyage upon which she was captured. He says :
“ I  was of opinion (a) that by reason of the British 
Government having accepted the benefits of the 
tonnage agreement, subject to the exception of the 
Uamed ships, including the Rannveig, so long as they 
continued in the same trade, and (6) that by reason 
°f conditions of the American agreement, I  was 
entitled to carry cargoes to Germany in the Rann- 
veig within the ration. But after the Armistice was 
announced, and it became known that British war 
vessels were in the Baltic, presumably for the 
Purpose of controlling trade with Germany, and a 
system of control was established, it occurred to me 
that it was possible that the commanders of the 
vessels had not been informed of the arrangements 
niade, especially those in relation to the Rannveig. 
I  therefore asked the Norwegian Shipowners 
Association to address a request to the British 
authorities that they should call attention to the 
arrangement so that the said ships should not 
suffer detention, and I  am informed that on the 
18th Nov. 1918 a communication to this effect was 
addressed by the Norwegian Shipowners Association 

the British Legation at Christiania ; I  was after
wards informed by the Shipowners Association 
uy telegrams of the 27th Nov. and the 2nd Dec. 
that the British Legation contended that the ships 
Were liable to capture while carrying cargo to 
Germany. As this, in my opinion, must be wrong, 
as the legation could not say that England having 
«le benefit of the tonnage agreement and of the 
American agreement nevertheless should deny the 
®tips to proceed and thus disregard one of the con
ditions of the said agreements, I  consequently had 
nothing else to do than to let my ships go without 
auy special permit.” On the 18th Nov. 1918 the 
director of the Norwegian Shipowners Association 
Wrote to the British Legation at Christiania this 
letter : “ We beg to inform you that we have been 
approached by owners of vessels running to German 
Baltic ports during the war (for instructions) 
whether they could continue in the trade after the 
change in the situation in the Baltic as a result of 
he general armistice of the 11th inst. We have 

replied that in accordance with arrangements in 
connection with the tonnage agreement, certain 
Uamed vessels were allowed to continue in the said 
irade and that such vessels which have not been 
removed from the German trade may continue to 
rade on German ports. We expect that the 
allowing steamers will remain in the Norwegian 
’erman service : Steamship Rannveig and steamship 
'U n i x r r  1 1 1 .  We would thank you in case you 

8uould find it necessary to call the British authorities’ 
attention to this arrangement, so that these steamers 
are not going to be detained by the British warships 

authorities, which may now control the traffic in 
lhe Baltic.” He received a reply, the purport of 
yuieh appears from the following telegram which he 
mrwarded to the managing owner of the Rannveig ; 

B- Samuelson and Son, Bergen.—Rannveig,

Gunvor I I I . —British Legation inform us that the 
ships are liable to capture if cargo is carried to 
Germany. England interprets our tonnage agree
ment on this point that they would not demand 
these ships’ transfer to Allied trade.” I t  was at the 
end of Feb. 1919 that the Rannveig was loaded in a 
Norwegian port and dispatched from Trondjhem, 
and on the 6th March that she was captured in the 
Baltic and sent to Leith in charge of a prize crew.

Sir Erie Richards contended that the agreement of 
the United States of America with Norway made 
with the assent of Great Britain had the effect of a 
treaty binding upon His Majesty’s Government for a 
period of its duration, whereby the Norwegian 
herring trade with Germany to the extent limited 
by the agreement was exempt from interruption by 
British naval force. He argued also that there was 
acquiescence by the Allied Powers in the mode of 
conducting the fish trade of Norway with Germany 
during 1918 which ought under the agreement to be 
held to render the capture unwarrantable. Seizure 
of a vessel engaged regularly in the trade in question 
was, he said, an act which must render the agreement 
in favour of the trade practically inoperative. On 
the subject of condemnation it was further sub
mitted that at any rate the shipowners had honestly 
supposed the trade in which they engaged their 
vessel to be a licensed trade, and they ought 
therefore to be free from the extreme penalty of 
confiscation. For the cargo claimants, reliance was 
placed on the facts already mentioned, and also 
upon the fact that the seizure took place during the 
Armistice. There being a suspension of hostilities, 
it was insisted that the dispatch of foodstuffs to a 
German base of supply raised no presumption that 
the same were destined for military use, and that the 
claim of the Crown ought to fail for want of express 
proof to that effect. The first question involved in 
the decision of the case is that of the efficacy under 
international law of the agreement of the 30th April 
1918 and the extent of its operation as an insurance 
of the allowance of the Norwegian trade with 
Germany in fish and fish products to which it refers. 
There is no novelty in the concession or recognition 
by treaty of special trade privileges or immunities 
for a contracting party who remains neutral as 
against another contracting party who becomes or is 
a belligerent. Numerous treaties to which England 
was a party in the seventeenth and eighteenth 
centuries contain stipulations of this kind, and they 
have been sometimes discussed in our courts, (bee 
The Goede Hoop (u b i s u p .) ; The V ryhe id  (ub i sup.) ; 
The Acteon (u b i sup.) ; and The Twende Brodre  
(ub i sup.) The sovereign will of the powers 
engaged affords the only measure of the possible 
extent of such concessions. A judge exercising 
jurisdiction in prize has only to determine their 
meaning and effect when they bear upon claims for 
condemnation or release—i.e., for some decree or 
relief which is within the scope of his authority. 
Treating the export of fish by the Rannveig for the 
moment as an act of trade by a Norwegian trader, 
the question which arises upon the facts is not 
whether the agreement is in its terms effective to 
sanction export of fish to Germany, but whether 
while Germany was a belligerent against the Allies 
it was effective to sanction the carriage of contra
band to a German base of supply. To license 
such a transaction on the part of an alien friend 
would be to license an unneutral act whereby he 
must of necessity lose his character of friend. 
There is nothing in the terms of the agreement
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which shows an intention to authorise Norwegian 
traders to do any act inconsistent with neutrality. 
The Norwegian trade with Germany in fish which 
is provided for is, in my opinion, that trade only 
which is consistent with neutrality and not trade 
which is contraband.

Applying everyday rules of construction, I  come 
to a like conclusion with that which Sir James 
Marriott expressed in 1778 in his judgment in the 
Vryheid (ub i sup.)—namely, that a treaty right to 
trade with the enemy in goods which conditionally 
are contraband must in the absence of express 
stipulation be limited to “ goods going in the 
ordinary course of merchandise and for merchantile 
purposes.” I  therefore hold that the conveyance of 
fish from Norway to Stettin so long as foodstuffs 
were conditionally contraband was not by the 
agreement of the 30th April 1918 permitted to 
Norwegian traders. Whether the Armistice, which 
was concluded on the 11th Nov. 1918, sus
pended the operation of the then subsisting Pro
clamations as to contraband can be determined by 
reference to the actual terms of the Armistice without 
entering upon any detailed discussion of the implica
tions which may or must arise from the conclusion of 
an armistice. Art. 26 of the terms of the Armistice is 
in these words : “ The existing blockade conditions 
set up by the Allied and Associated Powers are to 
remain unchanged, and all German merchant ships 
found at sea are liable to capture. The Allies and 
United States contemplate the provisioning of 
Germany during the Armistice as shall be found 
necessary.” I  take it to be a sound proposition that 
an armistice does not necessarily imply the right to 
re-provision a beleaguered area or to remove the 
blockade of a coast: (see Hall, 7tli edit., p. 585; 
Halleck, 4th edit., vol. 2, p. 351), but I  think 
the question need not be examined in this 
case, since the terms here agreed upon preclude 
the contention that the Allied Powers had 
conceded to Germany any privilege of free 
importation of foodstuffs to her bases of supply. So 
far as regarded traffic by sea to Stettin, the Armistice 
did not grant anything to the enemy. Only by 
opening German trade could it have enlarged the 
rights reserved to Norwegian citizens under the 
agreement, and since it did not reopen German 
trade it is ineffectual as an independent ground of 
immunity for the present neutral claimants. 
Whether a Norwegian owner of fish might have 
raised effectual objection against rights by capture 
arising under a blockade set up after the agreement 
was concluded I  need not consider. These claimants 
are not Norwegian subjects. They were not within 
any class of traders for whose benefit this agree
ment was made by the Norwegian Government. 
They are simply a German corporation who had 
purchased foodstuffs in Norway for the German 
state and were engaged in conveying the same by 
sea to a German base of supply. I t  is hard, if not 
impossible, to find any ground of principle on which a 
claim on their part can be founded. As to the cargo, 
therefore, I  have come to the conclusion that the 
claim of the Procurator-General must prevail and 
there must be a decree of condemnation of the 
herrings as foodstuffs captured in course of transit to 
an enemy base. The cargo of the R annre ig  being 
contraband, what is the position of the owners V They 
dispatched their sbipnot only with full know ledge of 
the character of the burden and of its destination, but 
after the plainest warning of the risks they ran in 
doing so. There is no ground for the submission

that they were misled. Under such circumstances 
none of the considerations arise which relieve from 
the penalty of confiscation shipowners who 
innocently carry contraband. Having regard to the 
rule laid down in The H akan  (ub i -tup ) it is my duty 
to pronounce condemnation of the Rannveig as 
good and lawful prize.

Solicitor for the Procurator-General, Treasury  
S olic ito r.

Solicitors for the shipowners, Boltere ll and 
Roche.

Solicitors for the cargo owners, Waltons and Co.

Tuesday, M arch  23, 1920.
(Before Sir H e n r y  D u k e , P .)

T h e  D r o t t n in g  S o p h ia . (®)

Practice -— Investment o f  proceeds o f sale pending 
action fo r  condemnation— Term s o f b a il bond upon 
release to c la im ant o f goods unsold pending action 
fo r  condemnation — P rize  Court Rules 1914, 
Order I . ,  r. 2 ; Order X I . ,  r. 2 ; Order X X V I . ,  f . 1 
— Supreme Court F u n d  Rules 1915, r r . 73, 74, 
74 (a).

C la im ants to goods seized as prize  had obtained 
orders fro m  the registrar (1) that the proceeds 
o f sale o f certa in o f the goods should be placed 
on deposit in  the jo in t  names o f the claimants 
and o f the Procurator-General, or, a lternatively, 
be invested in  Government fu n d s ; and (2) that 
unsold parcels should be released on bail. 'J.'h< 
Procurator-General contended as to (2) that the 
costs and charges o f seizure and detention already 
incurred  should be p a id  uncond itiona lly  as a 
condition o f release.

H e ld , that the proceeds of goods sold pending the 
hearing o f an action fo r  condemnation should no 
be placed on deposit or invested. ..

Held, fu rth e r, that where goods are released on ban 
the c la im ant should not be required as a conditio": 
o f the release to pay uncond itiona lly  the costs and 
expenses already in c u rre d ;  am i a claimant. mho 
pays costs and charges o f seizure and detention 
upon receiving delivery o f such goods ought j °  
have credit fo r  the payment, as against the security 
which represents the f u l l  value o f the goods in  the 
event o f  h is fa ilu re  in  the lit ig a tio n , and that the 
b a il bond should be expressed in  terms which h!'< 
evidence th is  right.

A p p e a l  s u m m o n s .
The facts and contentions herein are fully se* 

out in his Lordship’s judgment.
C. II'. L ille y  (Sir Gordon Hewart, A.-G., witk 

him) for the Procurator-General.
Sir Robert Aske for the claimants.
Sir H e n r y  D i k e , P .—In this group of case- 

certain goods brought in for condemnation aS 
prize and claimed by various claimants have beeij 
sold, and the proceeds, amounting to abou 
85,000/., are in court. Certain other go°j, 
similarly brought in and claimed remain unsol 
in the custody of the marshal. In  these circuit 
stances application has been made in chambeI,B 
for directions that the proceeds of sale of 
goods first mentioned be placed on deposit 1 j 
joint names to be agreed, or alternatively investe1

( a)  Reported by S in c l a ir  J o h n sto n , Esq., B a rr is te r-a i Id1" " '
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in the public funds, and that the goods unsold 
be released to the claimants upon giving security 
lor the ascertained value of the same less the 
nniount of the costs and charges payable on 
delivery in respect of the seizure and custody 
thereof. Upon the application for placing the 
fund in court on deposit an order has been made 
in the registry against which the Procurator- 
(;eneral appeals. A question of principle is 
involved. Sir Robert Aske, on behalf of the 
claimants, admitted at the hearing of the appeal 
that the order could not be claimed as of right. 
He contended, however, that such an order is 
within the discretionary power of the court, and 
ought, on equitable grounds, to be made.

The Prize Court Rules 1914 direct that sale of 
Prize shall be followed by payment into court of 
the gross proceeds of sale (Order X I., r. 3 ; Order I., 
r- 2), and that funds and moneys paid into court 
in prize matters, and securities placed to the credit 
°f such matters, shall be dealt with in the exercise 
°f the ordinary jurisdiction of that court : (Order 
X X V I., r. 1). Reference was made before me to 
He Supreme Court Funds Rules 1915, rr. 73 and 
~4, but, in view of the terms of rule 74 (a), the 
Provisions there made cannot, 1 think, be taken 
f° strengthen the case of the claimants upon this 
aPplication. The question is to be determined 
Upon considerations of the established procedure 
°f this court and the circumstances of the par
ticular case. The application is novel in character, 
ft was suggested on behalf of the claimants that 
an investment which ought to be sanctioned, 
having regard to the nature and liabilities of the 
fund, was an investment in Government stocks. 
Counsel did not, however, take account of the 
fact that an order for such investment would have 
H>e effect of making the public funds of the United 
kingdom chargeable with interest in favour of 
successful claimants of goods seized as prize, 
<iVen though the case should prove to be one in 
’Which the court does not think fit to award damages, 
fnterest by way of damages can be awarded against 
captors under the general jurisdiction of the court 
111 cases of unjustifiable capture or of misconduct 
after capture, but there is, I  believe, no other 
ground on which such an award has been cus
tomarily made.

The common form of order in past times where 
between capture and release sale took place was, 
f think, an order for payment out of the proceeds 
°f sale, subject to any proper deductions in respect 
°f costs or expenses. During wars when prize 
was by statute or by Order in Council granted to 
captors, an order for investment certainly could 
Uot have been made at the discretion of the judge 
without consent of the parties. Investment in a 
Und of fluctuating capital value might have left 

captor or claimant exposed to serious risk of 
receiving a diminished fund, or making good a 
'bni motion in value. Having regard to past 
Practice, and to the effects which would follow 
Hie introduction of orders for investment of prize 
rands, at the instance of either captors or claimants, 
r am not ready to introduce or adopt a novel 
Procedure in this ease. It  is true that in The 
«■ronprins Gusto,} A d o lf (1917, 2 Br. & Col. P. C. 
+ |b) the late President, Sir Samuel Evans, ordered 
Payment of interest by the Crown, but this was 
none under exceptional circumstances, as Lord 
' terndale pointed out. in The H a llin g d a l (14 
' Mar. Law Cas. 467 ; 121 L. T. Rep. 477 ;

(1919) P. 204, 227). Except for a long delay in 
bringing the cause to hearing, for which I  cannot 
hold the Crown to be in fault, there are no excep
tional circumstances in this case, and this order 
appealed against must be set aside.

The difficulty which exists in respect of the order 
sought by the claimants for release against a bail 
bond of the goods unsold is due to the form of 
draft bail bond which they have tendered. The 
claimants seek a decision upon a question of 
principle which has lately come under consideration 
in various instances. They ask that the practice 
of the court shall be defined as to cases in which 
goods under detention in prize are ordered to be 
released to claimants on bail, and that the terms 
of the security to be given to the court shall be 
so expressed as, in the event of present payment 
of costs and expenses of detention, to exonerate 
them and their sureties from further liability. 
There are certain events of prize proceedings in 
which the liability for costs and charges and the 
nature of the security for that liability are already 
well ascertained. Apart from any exceptional 
circumstances, goods and proceeds of goods which 
are the subject of proceedings in prize are, according 
to the ordinary practice of the court, subject to 
a charge for costs and charges of seizure and 
detention. If  the captor obtains a decree for 
condemnation, his interest in the goods or fund, 
the subject of the decree, is charged with these 
costs and expenses. If  the claimant succeeds in 
the cause, the decree in his favour leaves him to 
bear the like burden. In  an unreported case of 
The A don is  Lord Stemdale recently stated the 
position to this effect: “ If  goods are condemned, 
the Crown bears the expense of keeping them out 
of the fund got by condemnation ; where the goods 
are released the expenses are taken out of the 
fund which is released ; where bail has been given 
and goods are condemned there is simply an order 
of condemnation, and no order is made as to the 
repayment of the expenses, but that has been the 
custom in the registry, and no case in which the 
question arose whether it was right has come before 
either the judge or the registrar.”

The substantial question now at issue is that 
which was left undecided in the case of The. A don is— 
namely, whether a claimant who obtains release 
on bail of a captured ship or goods should be 
required as a condition of the release to pay 
unconditionally the costs and expenses already 
incurred.

On behalf of the Crown it was argued that he 
should do this in consideration of such advantage 
as he may derive from having the use of the goods 
before trial. In  theory the amount payable under 
this bail bond in the event of condemnation is the 
market value of the ship or goods, and this value 
which is subject to the charge already mentioned— 
is the whole thing in litigation between captor and 
claimant. I  say nothing of costs of the cause. 
To add to the loss of the confiscable subject the 
loss of an amount which is properly only a charge 
upon that subject seems to me inconsistent with 
the general practice of the court in relation to the 
release of captured property. It  would also, in 
my opinion, be inconsistent with the form ot 
prize bond which is found in Appendix A to the 
Prize Rules 1914. The effect of that bond js  to 
provide security for payment by the claimant 
of “ what shall be adjudged against him in the 
cause with costs.” If  under such a bond the
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sureties for a claimant become liable for payment 
of the full value of the captured property in 
question, then, save as to costs of the litigation, 
they, and consequently he, become liable for no 
more.

On the whole, I  come to the conclusion that a 
claimant who pays costs and charges of seizure 
and detention upon receiving delivery of goods 
ought to have credit for the payment as against the 
security which represents the full value of the goods 
in the event of his failure in the litigation, and that 
the bail bond may be expressed in terms which will 
evidence this right.

Solicitors: Treasury  S o lic ito r ;  Botterell an 
Roche.

A p r i l 15, 16, and 28, 1920.
(Before Sir H e n r y  D u k e , P.)

T h e  K i m  ; T h e  B j o r n s t j e r n e  B j o r n s o n  ; T h e  
A l f r e d  N o b e l , (a)

Ships on tim e charter not am ounting to demise 
ca rry ing  contraband — Degrees o f knowledge o f 
owners, charterers, and masters— L ia b il ity  to con
demnation.

A  German subject ca rry ing  on business since 1900 
in  New Y ork  and president o f an  A m erican  
steamship lin e  chartered in  1912 and 1913 on 
behalf o f that lin e  on lim e  charters fo r  terms o f 
n ine  or ten years three Norwegian vessels. The 
Norwegian owners retained (inter alia) the r ig h t to 
appoin t and dism iss the master. A t  the outbreak 
o f w ar the ships were directed to New Y ork, and  
the president organised a regular service o f vessels 
fro m  the U .S .A . carry ing  foodstuffs consigned 
to agents o f the packers in  Copenhagen, in  which  
service the three vessels were engaged when captured. 
I t  was fo u n d  by inference by the court that the 
service was organised as a means o f fu rn is h in g  
to  the German Government through Copenhagen 
necessary supplies. A t  the tim e o f capture one 
o f the vessels had on board a sm all quan tity  o f 
rubber fa lse ly  described as gum. Two o f the 
owners were proved to have, and, the th ird  d id  not 
discla im , knowledge o f the voyage.

Held, on the broad facts as to the whole undertaking, 
the knowledge o f the master, and the knowledge o f 
the charterers, the ships were liab le  to condemnation.

A c t io n s  f o r  c o n d e m n a t io n  o f  n e u t r a l  s te a m s h ip s  
f o r  c a r r ia g e  o f  c o n t ra b a n d .

The facts and arguments are fully set out in 
his Lordship’s judgment.

Sir Gordon Hewart (A.-G.), l i .  A . W right, K.C., 
and J . W ylie  for the Procurator-General.

Balloch  for the shipowners.
The following cases were referred to :

The H akan , 13 Asp. Mar. Law Gas. 479; 
115 X. T. Rep. 389 ; (1916) P. 266 ; 117 
L. T. Rep. 619 ; (1918) A. C. 148, 155 ;

The A lfre d  Nobel, 14 Asp. Mar. Law Cas. 378; 
119 L. T. Rep. 320 ; (1918) P. 293 ;

The Han, 14 Asp. Mar. Law Cas. 486; 122 
L. T. Rep. 245 ; (1919) P. 317;

The H ille rod , 14 Asp. Mar. Law Cas. 190; 
118 L. T. Rep. 268 ; (1918) A. C. 412 ;

The D ir ig o , 14 Asp. Mar. Law Cas. 467 ; 121 
L. T. Rep. 477 ; (1919) P. 204;

(«) R epo rted  t>y S in c l a ir  J o h n sto n , Esq-, B a r r is te r -a t-
L a w .

The Zam ora, Lloyd’s List, April 2, 1919 ;
The A lexander, 1801, 4 C. Rob. 93;
The A don is , 1804, 4 C. Rob. 256 ;
The Panhagia  Rhornba, 1858,12 Moo. P. C. 168 ;
The C aro lina, 1802, 4 C. Rob. 256 ;
The Orozembo, 1807, 6 C. Rob. 430, 435 ;
The F riendsh ip , 1807, 6 C. Rob. 420;
The N e u tra lity , 1801, 3 C. Rob. 295, 297.

Sir H e n r y  D u k e , P.—In  these cases consolidated 
for trial the Crown claims condemnation of three 
Norwegian steamships which in Nov. 1914 were 
captured in course of the voyage from New York 
to Copenhagen with cargoes mainly consisting of 
foodstuffs, and brought into the custody of the 
marshal. Causes for condemnation of the ships and 
their cargoes were instituted, which, after release 
of the vessels on bail, came to a hearing in July 
and Aug. 1915, with the result that a large part 
of each of the cargoes was condemned as con
ditional contraband destined for delivery at an 
enemy base of supply. A parcel of rubber from the 
cargo of the K im , which was described in the ship’s 
papers as gum, was also condemned as absolute 
contraband shipped for an enemy destination 
under a false description. The President, Sir 
Samuel Evans, adjourned the hearing of the claims 
for condemnation of these ships, and of another 
neutral steamship, the F rid la n d , which had been 
captured under like circumstances, and which 
subsequently was released for reasons not now 
material.

At the hearing before me discussion as to the 
character of the several cargoes and the circum
stances of the various shipments was limited 
to such aspects of the matter as relate to the 
liability of the ships to confiscation, applying to 
the case the principles stated by the Privy Council 
in The H a ka n  {u b i sup.) and by this court in two 
recent judgments.

Some evidence was adduced with regard to the 
several cargoes and the circumstances of the ship
ments which was not before the court at the hearing 
of the cause with regard to the cargoes. This included 
evidence as to flour and grain on board the ships, 
which came before Lord Sterndale in The D ir ig 0 
{ub i sup.), and other evidence as to consignments 
of which release was shown in The A lfre d  Nobel 
{ub i sup.) to have been obtained at the hearing 
before Sir Samuel Evans by means of a concocted 
case. Counsel for the Crown proved also a variety 
of acts on the part of the Gans Steamship line, 
who were the charterers of the three ships, John H- 
Gans, president of that concern, the owners and 
masters of the ships, and the shippers 
various consignments of cargo, which necessitates 
a reference in general terms to the case which was 
established.

The Crown was able to show, from statements 
of Mr. John H. Gans and his associates, and from 
the nature of the transactions, that shortly after 
the outbreak of war Mr. Gans organised as a new 
undertaking a line of steamships from New York 
to Copenhagen for the purposes of carrying 011 
upon a large scale a new trade organised by him 
chiefly in hog products, wheat, and flour, and that 
in this trade the Gans Steamship Company engaged 
not only the ships in question, of each of which 
they were charterers for a term of years, hut 
other neutral shipping of the same class, mi' 
Gans, who died in the summer of 1915, was a 
German subject who had been engaged in the 
shipping business in New York since 1900. The
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evidence showed, him to have been from the out- 
reak of the war an enemy agent of formidable 
ctivity, and one of a group of such agents who 
ere resident in New York.
The vessels here in question were all in Norwegian 

^wnership. The K im  was of 5857 tons gross, 
eg'&tered at Tonsberg, in Norway, and owned 
y P. Johanssen of that port; the B jornstje rne  
Jornson, of 5268 tons gross, the property of a 

_ 0iRpany at Bergen; the A lfre d  Nobel, of 4769 
ons gross, belonging to a company at Flekkefjord. 

in ■ waa chartered in May 1912 and delivered 
i ^areh 1913; the Bjornstje rne  B jo rnson  was 

in A6recl while building in June 1012, and delivered 
Oct. 1912. The charter's were for terms of 

or ten years. At the outbreak of war all the 
mps were engaged in various parts of the world 

Y general trade, and they were directed to New 
t f i *  ky the charterers. By each charter-party 

e ship named therein was agreed to be let for a 
jflrm of years from the date at which she should 
e put at the disposal of the charterers, ready to 

an°H1Ve RarS°> an(I  with full complement of officers 
d crew, and was to be so maintained during the

^dtjnuation of the charter-party. She was to 
I) + employed in carrying lawful merchandise ’ ’ 
^etween all ports, with certain specified exceptions
SLle immaterial, as the charterers or their agents 
Hi ° t direct. The owners were to appoint the 
t<| Rr and i°  provide and pay officers and crew, 
in i° r insurance, and to maintain the ships 
a, an _ effective condition. The hire was agreed 
Un f  ^xed monthly rate. The master was to be 
em i orders of the charterers “ as regards
a Payment, agency, and other arrangements,” 
j a d was provided that if the charterers shall 
0j Ve reason “ to be dissatisfied with the conduct 
sh ii caPkain, officers, or engineers, the owner 

’ _ on receiving particulars of complaint, 
(¡k lig a te  the same, and, if necessary, make a 

ange in the appointment.” The charterers 
Part ^ ven option of sub-letting. The charter-
t . 1 >• °f the B jornstje rne B jo rnson  had as a term 
¡n 1 the steamer should “ only be employed 
po “trictly neutral trades, contraband, blockaded 
e*clud d ^  Ports where hostilities in progress

sailings of the new line into which the three 
2 0 th „Wei'e directed by Mr. Gans began on the 
to tL ^14. The first, four vessels appropriated 
t 'r id i servi°e, including these three and the 
20tt ^ t  New York respectively on the 
j 1*. VTet-> the 27th Oct., the 28th Oct., and the 
Uncj Aov. Some knowledge of the scale of the 
is  ̂staking and the character of the arrangements 
flient derived from the facts as to the consign- 
bet\JS °* meat products. These three ships carried 
flieaf6611 ^em meat products, for four firms of 
iti o Packers, consigned to agents of the packers 
19 rv^ h ag en , to the extent of upwards of 
vvh^V’OOdlb. The Hamburg firm of Neumann, 
skinn sent one of their members to New York, 
M* hn *arg° consignments of grain and flour. ■ • Dans . . .  . - - -
new°ila lly the engagements of freight for the 
of .1 Ine> and took an active part in the detail 
that*6 a,Tan8ements. For example, he arranged 
as ruf?Dstgnments of rubber, which were invoiced 
the c ber’ sk°uld be shipped as gum, not only in 

g a®e °f the K im , but in various other cases, 
activo-ence m considerable detail as to the 

les of Mr. John H. Gans was furnished in 
X V ., N. S.

organised the service and conducted

an affidavit of Mr. Woods, Secretary of the Prize 
Department of the Procurator-General. From 
the outbreak of war Mr. Gans was engaged at 
New York in the organisation and use of neutral 
shipping for the belligerent purposes of Germany. 
As an instance it is sufficient to mention a clearance 
of neutral vessels from New York upon perjured 
affidavits for the purpose of delivering supplies 
to German warships at sea, a transaction which 
resulted, shortly after the death of Mr. Gans, 
in the prosecution by the United States Government 
and the conviction of some of the persons who 
were engaged with him in the transaction. Mr. 
Woods’ affidavit also gives evidence of occasions 
in which Mr. Gans was the means of dispatching 
to Europe early in the war large consignments of 
foodstuffs purchased by the German Government 
in the United States.

Taking into account the activity of Mr. Gans 
in every field in which he was able to give active 
assistance to the enemy, I  have no doubt that the 
true inference from the facts as to the Gans line 
to Copenhagen is that he organised it as a means 
of furnishing to the German Government through 
Copenhagen the regular service of necessary 
supplies, which, as is notorious, and as the inter
cepted messages show, they were unable to obtain 
through previously existing means of transport.

The part which was played by the charterers, 
through Mr. John H. Gans, in the organisation 
and management of the contraband service in 
which the K im  , the B jornstje rne  B jo rnson , and the 
A lfre d  Nobel were engaged by them is aggravated 
by numerous false statements made, no doubt 
on instructions of the charterers, contained in the 
letter of their solicitors dated in Dec. 1914, in 
which the solicitors discuss the charge of “ ship
ment of conditional contraband by indirect routing 
through Scandinavian countries ” ; and the three 
affidavits made early in 1915, in which Mr. Gans 
himself dealt with the same matter.

The knowledge of the charterers being of the 
complete kind which arose from organisation 
and conduct of the undertaking, the facts as to 
the personal knowledge of the owners and the 
knowledge of the several masters require to be 
considered. Neither of the owners gives in his 
affidavit any explicit statement as to the informa
tion he had before his ship left New York of the 
voyage in question and the nature of the cargo. 
Neither of them denies such knowledge, and two 
of them are shown to have had it. The respective 
masters had very complete knowledge of what was 
going on, as their affidavits show. They signed 
the bills of lading, other than the through bills 
of lading, and superintended the shipment of the 
cargo. They knew the novelty of the trade, and 
must, I  think, have been aware of the position 
and activity of Mr. Gans. At a time when pre
cautions, by insistence on consignment to named 
neutral consignees in neutral countries and 
guarantees for neutral consumption, were being 
called for by cautious owners, they were aware that 
the Gans line dispensed with any such precautions. 
The messages exchanged between the masters 
and owners of the Kim . and Bjornstje rne  B jo rnson  
are an index to some of the questions which 
necessarily arose. The masters of the several 
ships were inevitably aware, in my opinion, of the 
meaning and effect of the wholesale shipments 
to Copenhagen in which they were taking part 
of goods which were conditional contraband.

2Q
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As to the K im , it is to be added that her master 
took part in the misdescription of the consignment 
of rubber which she carried.

The facts being as I  have stated them, counsel 
for the Crown claimed condemnation of the three 
ships on the ground, in the first place, upon which 
judgment was given in this court by Sir Samuel 
Evans in The H akan  (ub i sup.)—namely, that there 
is a rule of international law whereby neutral vessels 
carrying contraband which by value, weight, 
volume, or freight value forms more than half 
the cargo are subject to condemnation. They 
contended also that there was proof as in The 
Halcan (ub i sup.) of a time charter which enabled 
the charterers to use the ship for a contraband 
trade and made tha acts of the charterers acts 
for which liability attached to the owners, and that 
the ships were subject to confiscation by reason 
of the undoubted participation of the masters 
in the contraband transaction. They also argued 
thar there was evidence of actual knowledge of 
the owners. As to the K im , a further ground of 
condemnation was alleged in respect of the 
carriage of contraband—namely, rubber—under 
a false description intentionally placed upon 
the ship’s papers by the charterers and the 
master.

That the cargoes of the three ships in question 
came within the rule as to half contraband which 
Sir Samuel Evans stated in The H a ka n  (u b i sup.) 
is unquestionable. I  prefer, however, to deal 
in the present case with the question which was 
the chief subject of argument before me, that, 
namely, of the degree and nature of the “ know
ledge ” which renders a ship liable to confiscation 
for carriage of contraband. Sir Samuel Evans 
found actual knowledge of the owners in The  
H akan  (ub i sup.), and the ease was decided in the 
Privy Council on that ground. “ Knowledge on 
the part of the owners,” it is said, “ is sufficient 
to justify condemnation—at any rate, when the 
goods in question constitute a substantial part 
of the cargo.” These words were also used which 
tend to limit the operation of the rule : “ There 
can be no confiscation without knowledge on the 
part of the owner, or possibly of the charterer 
or master, of the nature of the cargo.” The judg
ment in The H akan  (ub i sup.) does not of itself 
supply a conclusive test for application in the 
present case.

Since the decision in The H akan  (ub i sup.) the 
cases of The D in g o  (ub i sup.) and The R an (ub i sup.) 
have been argued and determined in this court. 
Each of them has a direct bearing on the problem 
now under consideration. The D in g o  (ub i sup.) 
was a case of a whole cargo of contraband, and 
condemnation was claimed on that ground apart 
from the facts which showed knowledge on the 
part of the owners. Lord Stemdale, however, 
thought it well not to act on that contention, but 
to examine whether there was such knowledge, 
taking in this respect the same course as he had 
taken in The Zam ora (ub i sup.). Upon a finding 
of knowledge on the part of the owner the D ir ig o  
was condemned. The knowledge which was found 
to have existed was knowledge of one G. W. 
McNear. The ship was the property of a corpora
tion—G. W. McNear Inc.—whose affairs in the 
relevant transactions were conducted by G. W. 
McNear.

In  The R an (ub i sup.) the owner of a Norwegian 
vessel chartered her to an American firm in

Oct. 1914 for a single voyage from New York to 
Scandinavian ports between Bergen and Malnw. 
including Copenhagen. She loaded a miscellaneous 
cargo which included some parcels of copper, 
thirty-three cases of crude rubber, 2010 bundles 
of aluminium ingots, and 357 cases described a® 
“ gum,” but in fact containing rubber. Lord 
Sterndale was not satisfied that the charterers had 
knowledge that the rubber in the thirty-three cases 
was misdescribed, and he said this : “ I t  is to be 
remembered that knowledge of the misdescription 
is not of itself enough ; there must be a knowledge 
of the misdescription under such circumstances as 
to lead to the inference that the person who knew' 
of the misdescription also knew of the contraband 
nature and contraband destination of the goods- 
I  can find no case in which such knowledge on the 
part of a charterer, even if it existed, has been held 
sufficient to justify the condemnation of the ship- 
Lord Stemdale also examined the grounds of the 
judgment of Sir Samuel Evans, P. in The Hakan  
(ub i sup.), when that learned judge, speaking oI 
a charter for the Baltic trade during the war> 
declared it to be no obstacle to condemnatio0 
“ if owners in time of war and in waters favourable 
to contraband trading enter into time charter 
contracts.” Lord Sterndale’s commentary upo° 
this view of the law is expressed in the following 
words : “ I  think he meant to say that if the result 
of the charter is to take the disposal of the vesse 
out of the hands of the owner and leave it to t ie 
charterer to do what he likes with her, then the 
owner cannot escape the consequences of wha 
the charterer does, because he has chosen to g 've. 
the control of the vessel over to the charterers- 
Lord Stemdale distinguished the case of The Ra(J 
(ub i sup.) from that of The H akan  (ub i sup.), a° 
pointed out that the H a ka n  was chartered for the 
purpose of the trade in the Baltic, including 
German ports, in which she was engaged at the 
time of seizure, whereas the Ran was chartere 
for a specific voyage from neutral port to neutr^ 
port, was engaged in trade apparently neutra 
at the time of seizure, and was only brougb1 
in question because the charterer “ against tn 
owner’s wish,” included in the lading of the vesse 
some minute portion of cargo destined for an enern.v 
country.

So far as the present case is concerned b* 
Samuel Evans’ judgment in The H akan  (ub i 
supports the claim of the Crown against the thre® 
ships claimed for condemnation, and its force 1 
not weakened by the words of explanation ij?® 
by Lord Sterndale in The Ran (ub i sup.). 
judgment is relied upon by the Crown in supp0 
of a proposition that the time charter-parties ®a ' 
by the owners of the K im , the B jo rns lje rne  B jo rnso ' > 
and the A lfre d  Nobel with the Cans Shipp10* 
Company put it in the power of the chartere - 
to make the use which they in fact made of t0 
three ships, and that when the charterers ®a , 
a hostile use of the ships which the power gram ' 
to them by the owners enabled them to make t  
owners became involved with the charterers 
the consequences which that use of the SB I 
entails. . (|

Seeing that the judgments in The Hakan ( 
sup.) and the other recent cases to which I  ■ e 
referred do not of themselves directly deter® 
the questions involved in the present inq®. 
it is permissible to examine the matter in re*â 0ll 
to more general considerations. The confiscate
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°f ships by reason of a hostile part taken as between 
belligerents, or, as it has been called, “ mixing 

the war,” is not limited to confiscation on account 
°f the carriage of contraband to a belligerent; it 
extends to various breaches of neutrality. Breach 
°f blockade is one; engagement in the belligerent 
operations of the enemy covers a variety of others, 
among which are included transport service and 
the carriage of persons or stores or dispatches 
for warlike purposes. In  many such cases the 
Question has from time to time arisen which arises 
here—What is the knowledge on the part of an owner 
'vhieh involves him in liability to confiscation of 
■us ship ? When the hostile act in question is the 
breach of a blockade, the shipowner is bound by 
fhe act of the master; the cargo owner is also 
bound if at the time of shipment the blockade 
"'as known or could have been known. Upon this 
Subject art. 21 of the Declaration of London 
®eems to add nothing to the conclusions of Lord 
Stowell in The Alexander (ub i sup.) and The A donis  
}ubi sup.) and the judgment of the Privy Council 
¡u The Panaghia lihom ba (ub i sup.). Where the 
hostile act was the use of a ship as a transport, 
hord Stowell in The C aro lina  (ub i sup.) decreed 
°°ndemnation, although, as he stated in a later 
pase, The Orozembo (ub i sup.), “ the master was an 
Uivoluntary agent acting under compulsion.”

In  The F riendsh ip  (ub i sup.) and The Orozembo 
(ubi sup.) the carriage of persons was the cause 

forfeiture. Lord Stowell in the latter case 
discussed the question of mens rea. “ I t  has been 
argued,” he said, “ as if the ignorance of the 
Uiaster alone would be sufficient to exempt the 
Property of the owner from confiscation. But 
’day there not be other persons besides the master 
''¡hose knowledge and privity would carry with it 
he same consequences ? Suppose the owner 

nimself had knowledge of the engagement, would 
that produce the mens rea, if such a thing is 

Uecessary ? Or if those who had been employed 
u act for the owner had thought fit to engage the 

• p in a service of this nature, keeping the master 
lrL Profound ignorance, would it not be just as 
enectual, if the mens rea is necessary, that it 
Should reside in those persons as in the owner ?
‘ • • The ignorance of the master can afford

0 ground of exculpation in favour of the owner, 
ho must seek his remedy in cases of deception,
8 Well as of force, against those who have imposed 

upon him.”
Cord Stowell did not, so far as I  am aware, 

utermine in a case of carriage of contraband what 
s nowledge on the part of the owner or his repre- 
‘ ‘mtative would warrant confiscation. In  The 

eutraiitet (ub i sup.), however, he did describe 
ue relaxation of the ancient rule of confiscation 
P°n mere proof of the fact of carriage as resulting 
om “ the supposition that freights of noxious 

doubtful articles might be taken without the 
l ci sonal knowledge of the owner.” 
t, xu each of the present cases the master knew all 
act' material facts at all material times, and was 

■tively concerned in his own ship's part in an 
Surprise which was calculated and designed to 

te e 'dtal assistance to the enemy. The char- 
j i ers organised and conducted the enterprise. 
j j - 1:  owners of the K im  and the B jornslje rne  

are proved to have had knowledge of 
do v°yage- The owners of the A lfre d  Nobel 
how 0t disclaim like knowledge. I  do not proceed, / 

Wever, upon distinctions applicable to one or

other of the vessels, and I  do not apply a separate 
rule in the case of the K im  because of the ship
ment of rubber under a false description. The 
broad facts as to the whole undertaking, the 
knowledge of the master, and the knowledge of 
the charterers seem to me to make a clear case 
for condemnation with regard to each vessel.

I  decree condemnation of each of these ships, 
the K im , the Bjornstje rne  B jornson, and the A lfre d  
Nobel, as good and lawful prize.

Solicitors: Treasury S o lic ito r ;  Bolterell and 
Roche.

IRaval [prise tribunal.

Jan . 30 and M arch  12, 1920.
(Before Lord P h il l im o r e , Admiral of the Fleet Sir 

G e o r g e  Ca l l a g h a n , and Sir Guy F l e e t w o o d  

W il s o n .)

T h e  F e l b m a r s c h a l l . (a)

N ava l Prize T rib u n a l— Jo in t capture—Co-operation 
and jo in t  expedition o f land  and sea forces— 
D ro its  o f A d m ira lty — D ro its  o f the Crown— N aval 
Prize A ct 1918 (8 da 9 Geo. 5, c. 30).

D u rin g  the f in a l campaign in  German East A fr ic a , in  
pursuance o f a concerted operation by naval and 
m ilita ry  forces, the po rt o f Dar-es-Salaam was 
captured by naval forces, m ilita ry  forces entering 
the town some fo u r  or five  hours after its  surrender. 
The German steamship F. teas at Dar-es-Salaam  
at the time.

Held (S ir  Guy Fleetwood W ilson dissenting), that the 
facts proved a jo in t  enterprise;  but that the capture 
o f the F. was a capture by the nava l forces alone, 
not a jo in t  capture by naval and m il i ta ry  forces. 

Held, by the whole tribuna l, that the law  applicable  
to the d iv is io n  o f the proceeds o f jo in t  captures 
teas that that p a rt which ought to be appropriated  
to the navy is  a d ro it o f the Crown and therefore 

w ill  be directed to be p a id  to the N ava l Prize  
F un d  under the N a va l P rize  Act, 1918 ; and that 
that p a rt which ought to be appropria ted to the 
arm y is  a d ro it o f the A d m ira lty , and therefore 
w ill  be p a id  to the Exchequer to be dealt w ith  as 
the Crown m ay be pleased.

I n  t h is  case  th e  a rg u m e n ts  a n d  fa c ts  a re  f u l l y  s e t 
o u t  i n  th e  ju d g m e n t .

Pearce H igg ins  (Sir Gordon Hewart (A.-G.) with 
him) for the Exchequer and the Army.

Sir Reginald Acland, K.C. and D arby  for the 
Naval Forces.

The following cases were cited in the arguments 
and judgments:

The Hoogslcarpel, Rothery’s Prize Droits, 
p. 25; and see the judgment of Lord 
Phillimore herein ;

The Twee Gesusler, 1799, 2 C. Rob. 284 ( n ) ;
Le F ranc, 1799, 2 C. Rob. 285 ( n ) ;
The Dordrecht, 1799, 2 C. Rob. 55 ;
L a  Bellone, 1818, 2 Dods. 343 ;
The Stella del Norte, 1805, 5 C. Rob. 349 ;
The Genoa and Savona, 1820, 2 Dods. 444 ;
The Tarragona, 1821. 2 Dods. 487 ;
The Naples Grant, 1818, 2 Dods. 273 ;

(a) R epo rted  b y  Sin c l a ir  J o hnsto n . E sq., B a rr is te r -a t-
Law.
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The Bandu, and K irw ee Booh/, 1800, 3 Asp. 
Mar. Law Cas. 66: 14 L. T. Rep. 293; 
L. Rep. 1 A. & E. 109 ;

The Rebekah, 1799, 1 C. Rob. 227 ;
The Galen, 1815, 2 Dods. 19 ;
The Nordstern, 1809, 1 Acton, 128 ;
The Belg ia, 13 Asp. Mar. Law Cas. 350: 120 

L. T. Rep. 252 ; (1919) P. 41 ;
The Hertha, 1781-6 (unreported).

Lord P h il l im o r e .—In this case a claim has been 
preferred on behalf of the Treasury that the 
capture should be treated as one made by joint 
captors, the ship having been actually taken by the 
squadron under Admiral Charlton, but it is 
suggested that the land forces under General Smuts 
so far contributed to the success of the operations 
as to entitle them under the rules of prize law to be 
considered as joint captors.

The Feldm arschall had apparently been in the 
port of Dar-es-Salaam since the beginning of the 
war. Dar-es-Salaam was attacked several times 
in the earlier stages of the war by British naval 
forces, and in November 1914 an arrangement was 
made, the town being incapable of defence at the 
time, under which a detachment from the British 
navy was allowed to enter the harbour and dis
mantle the engines of the Feldmarschall, so that she 
could not proceed to sea, and she remained unable 
to proceed to sea, but afloat, till the surrender on 
the 4tli Sept. 1916.

In  the summer of 1916 General Smuts decided on 
a definite forward movement from north to south, 
first of all upon the railway that runs nearly due 
west inland from Dar-es-Salaam and then onwards 
towards the southern confines of German East 
Africa. Arrangements were made that the fleet 
should co-operate with his forces, and Colonel Price 
was actually on board the flagship; but the navy was 
held back to a certain extent, as it was not desirable 
to drive the German forces out of the seaport itself 
until a sufficient advance had been made by the 
main force about one hundred miles inland to cut 
them off.

General Smuts’ force were divided into three 
columns; the east column under Colonel Price; 
the central column, which moved southwards, 
under General Smuts himself; and a column 
starting from a point much further west and march
ing south-east under General Van Deventer.

The first success was the capture in July of Tanga 
by the army. The next was the capture of 
Bagamoyo by the squadron on the 15th Aug. The 
next important act was the defeat of tne enemy by 
General Smuts’ central column on the Wami river 
which led to the occupation of the railway at 
Morogoro on the 26th Aug.

The squadron which held back, as already said, 
was then allowed to proceed to bombard Dar-es- 
Salaam, and arrived off that port on the 1st Sept., 
and made a heavy bombardment on the 3rd. 
Troops in the meanwhile were advancing from 
Bagamoyo, which was thirty-five miles to the north, 
and was left in the evening of the 2nd Sept. On 
the 4th Sept., about 10.30 a .in., a representative of 
the civil population came out to the fleet and 
surrendered the town, stating, as was the case, 
that all tlie German forces had left on the 2nd. 
Therefore the navy landed bluejackets and marines 
and took possession of the town and of the ship, 
this being accomplished about noon. The troops 
from Bagamoyo arrived later in the afternoon at

5 p.m. It  is, therefore, in my opinion established 
that the Feldm arschall was captured by the 
squadron, and by the squadron alone, and that, in 
fact, the town and harbour and vessel could have 
been captured many days before bad it not been 
that at the request of the Commander-in-Chief °f 
the army the operations of the fleet were held back.

But it is said that the German forces had been 
induced to evacuate the town through the fear of 
being cut off by the main forces of the army, 
which had before that date already seized upon the 
line of railway and were in process of moving 
further south. I t  is also said that if Dar-es-Salaam 
had been occupied before the army had been driven 
from the line of railway, troops might have 
been sent down from the enemy headquarters at 
Morogoro, and have turned out any forces which 
the squadron might have landed. Both these 
facts may be so; but, at the same time, it remains 
that the bluejackets and marines which could be 
landed from the squadron with the help of the 
squadron’s guns could have taken Dar-es-Salaan> 
in the face of all tne German force that was there, 
and could have held the town, at any rate, till 
considerable force had been sent down by rail from 
Morogoro.

The operation in which both sea and land forces 
were engaged constituted a joint enterprise ; but, it 
does not follow from this that a prize taken in the 
course of a joint or combined enterprise is to be 
deemed a joint capture. Upon this branch of the 
law it may be desirable to quote the judgment m 
the Lords Commissioners of Appeals in Prize Causes 
in The Nordstern (ub i sup.). “ The sole question 
upon which this case must be decided, and whirl1 
has, therefore, in the course of the argument, bee» 
principally attended to, is whether it is sufficin'* 
to establish a right to share on the part of asserted 
joint captors that the capture shall take plaC° 
during the time of a joint enterprise. Upon this 
we are decidedly of opinion that it is not sufficin'11 
that a joint enterprise shall exist at the time, excel1* 
it expressly refer to the capture in question ; or, 1,1 
other words, that the capture grow out of *'H’ 
purpose and object for which the parties have bee*' 
united, and be the joint produce of an act»** 
co-operation, and the object of union. We, there
fore, confirm the sentence appealed from, allt. 
reject the claim on the part of the remainder 0 
the fleet.”

The case just quoted, like most cases which al* 
to be found in books upon the subject, is the car1 
of a claim between ships ; and with the except'0*1 
of the passage which has just been quoted, there 
not much assistance to be got from the tribunal • 
but there are many cases in the books of claims V 
land forces to share with the naval forces of * *  
Crown. And there are many cases of deeis*0*1' 
given by higher authorities in the Governm011■ 
though not actually judicial decisions, as to t|u 
claims of different land forces to share in boo > 
captured by one force. There is finally the [u0t, 
important case, that of The Banda  and K ‘ rice_ 
Booty (ub i sup.) decided in the year 1866, and f*'01 
this latter case much assistance can be obtained- 

There were two occasions in which ships . 
captured in Suldanah Bay, actually captured ^

ion;
raise1

the fleet, but said to be cases of joint captures 
the fleet and the armv. Oil the first occas*
which was in the year 1781, the question was i'alr’ 
as to the ship /luo t/s la rpe l, and on that ooeim' 
the Brize Court held that it was a case of J0l,‘
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Rapture, and some very curious legal results followed 
hereupon. The second occasion was in the year 

* and gave rise to tne decision in The Dordrecht 
V ji  sup.). Sir William Scott, in a very elaborate 

Judgment, decided that it was not a case of joint 
capture_ No doubt in that particular case he 
decided that there was no pre-concert, and this 
ending underlies a great part of his judgment; 
bnt he lays down the following propositions ; that 
"'hen possession has been taken by one force, and 
j! claim of joint capture is set up, the onus probandi 
'es upon those claiming to be captors ; that they 

'nust prove actual co-operation, and that there 
niust be a contribution of actual assistance.

In  The Stella del N orte (ub i sup.) the question of 
co-operation between land and sea forces was 
Iaised in a strange manner. The claim actually 
put forward was a claim on the part of the fleet 
under the command of Lord Keith to share in the 
capture of certain vessels, taken by ships detached 
r°m the fleet to act in concert with the Austrian 
orces on the coast of Genoa for the purpose of 
nving the French forces out of that country.

. he actual ships were said to have been captured 
n co-operation with the Austrian forces because 

a b ^UsIr'ans had driven away the garrison from 
battery under the protection of which they had 

( Ceu lying. The claim of the rest of the fleet was 
hdeavoured to be supported in the following 

fanner: There had been an agreement between 
ord Keith and the commander of the Austrian 

b°r°j? i^at all booty made on the expedition should 
e divided equally between the two forces, and it 
as accordingly contended that in that way the

u. *  of the fleet could come in and have a share, 
n r , ”rdliam Scott points out that an agreement 

ade between A. on the one side and B. and C. on 
^ e other, that B. and C. should share jointly with 
rj ', ln any booty taken, does not, per se, give any 
c guts to B. as against C. ; but he does proceed to 

»jfder, first, whether the case was made out 
so any reference to the Austrian army and, 
to 5 *% , whether it was made out with reference 
tio Uat contention and the effect of their co-opera- 
0 *•. He proceeded to hold that if it is treated 
at ) ° ordinary grounds of capture at sea, the fleet 
tk lar8e had not established a right to share. He 
I).,,,11 considers whether the Austrian army could 
)ri claimed and the fleet through them, and he 
all fp8 following observations: “ To say that 
Co hese services are to be combined in one general 
hnit^er-ati°n wouM be to establish a principle of 
Sc , y in conjunction operations of a very large 
t0 ,c’ and far beyond what the court is warranted 

0 oy the authority of any case that has yet been 
vyg^bhned. I t  is said : ‘ That the Austrian forces 
Horn ipatonniental in driving away the garrison 
ahd tb ôrfs hy which the ships had been protected 
t^  at the capture could not have been made by 
the *ln8^sh ships alone, without the operation of 
be , Austrian army.’ That, I  think, would not 
Huae-C1Sive support an interest. In  the case of the 
theSlan army> which I  have already suggested, 
ref In°vements of the army though without 
the 61lCe to that effect, might tend eventually to 
t h o u ^ r  of an attack on ships on the coast, 
aCOo°u the movements were taken only for the 
^ mr!r,1K)dati°n of their own plans ; yet, on such a 
he v 6 arifl accidental assistance, it would, I  think, 
inter difficult to construct a claim of joint 
c°nii?St’ 011 Hie principle of co-operation and 

J bet expedition,” Probably, on the whole,

most assistance is to be got from The Banda and 
I iirw e e  Booty (ub i sup.). Dr. Lushington, in his 
very elaborate and valuable judgment in that case 
reviewed a great number of authorities, naval and 
military, and from the general trend of those 
cases and from his own conclusions it is not difficult, 
in my opinion, to extract sufficient guidance to 
enable this tribunal to decide upon the present 
application. The actual captors of the treasure 
which was found in the two towns of Banda and 
Kirwee when they were recovered from the rebels 
in April and June 1858, were the force formed 
from the Madras Army, and proceeding under the 
command of General Sir George Whitlock, but the 
claims were put in on behalf of several other forces 
which w«re engaged in a combined expedition for 
clearing the rebels out of that part of Central India. 
As General Whitlock’s force moved from the limits 
of the Madras Presidency northwards to operate 
in Bundelcund, the force under Sir Hugh Rose, 
advancing from the Bombay Presidency, was 
striking towards the Jumna, in the end moving 
almost parallel with the force under General 
Whitlock, while in the delta of the Doab on the 
north side of the Jumna River, a force under 
General Carthew, called the Futteypore Movable 
Column, was occupied in patrolling the left bank. 
There were several claims in respect of other 
detachments, but the case of the force under Sir 
Hugh Rose is that which most nearly approaches 
the present claim, and Dr. Lushington disallowed 
it. After speaking of the admission in certain 
cases of a claim of joint capture, Dr. Lushington 
proceeded to observe: “ But the Prize Court has 
again and again asserted its resolution not to 
extend the operation of that doctrine,” and dealing 
with the cases of booty he said : “ I  am not aware 
of any instance in which troops have been admitted 
to share as joint captors solely on the ground of 
association irrespective of co-operation, irrespective, 
that is, of service actually rendered. As to the 
question of association in that particular case, he 
found that tbe two generals, Sir Hugh Rose and 
Sir George Whitlock, held co-ordinate commands, 
and that though both received instruction from a 
common political officer, and though it was a 
common enterprise, still this did not constitute 
military association. He then proceeded to deal 
with the question of co-operation and he concluded 
that in a certain sense Sir Hugh Rose assisted 
General Whitlock, but he found that, as far as 
regards the capture of Banda, the principal services 
rendered by Sir Hugh Rose were so long before 
in point of time and so far away in point of place, 
as to be too remote to be considered ; that no doubt 
as Sir Hugh Rose continued to advance, he gave 
support to General Whitlock, but that this support 
was of a kind which one division gives an other, 
and was insufficient to support a claim to share in 
booty. He went so far as to say that it was 
“ certain that on more than one occasion Sir Hugh 
Rose diverted the enemy from General Whitlock,” 
and, even so, he rejected the claim preferred by 
Sir Hugh Rose and his force to share as joint 
captors.

In the case before the tribunal there can be no 
question that, at any rate, any time after the 
capture of Bagamoyo the squadron could have 
bombarded Dar-es-Salaam so as to make it 
untenable, or have landed forces under cover of 
a bombardment, which would have occupied the 
town and harbour and taken possession of the Feld-
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marschall. Their guns could have outranged 
any that the Germans had at Dar-es-Salaam. 
All that can be said as to this stage of the proceedings 
is that possibly if the enemy had not been pressed 
all along the line by the military forces they might 
have sent larger forces to try and hold the town.

It  is then suggested that though they could 
take possession they would not have been able to 
hold it if the forces under General Von Lettow had 
not been otherwise employed; that he could have 
sent troops down by rail and turned the marines and 
bluejackets out. It  is a possible supposition, but 
the object of capture is perhaps not so much the 
acquiring of booty as the destruction of the enemy’s 
resources, and though the Feldmarschall could not 
have been worked out of port because her engines 
were disabled, and though the bluejackets and 
marines might have been driven out of the town and 
harbour by superior forces, they would have had 
ample time and opportunity to insert explosives into 
the ship and destroy her. I  tbink that the claim 
put forward on behalf of the army to share as joint 
captors is not established.

If  the tribunal comes to this conclusion upon the 
particular facts of the case, it becomes unnecessary 
to decide what would have been the legal conse
quences if it arrived at a different conclusion and 
determined in favour of the contention that the 
and forces made out a claim as joint captors. 
But as it seems not improbable that prizes taken in 
some other locality during the Great War may be 
determined to have been taken in such circumstances 
that military and naval forces are to be deemed as 
joint captors, and as the matter has been present to 
our minds from an early stage of the sittings of the 
tribunal; was the subject of preliminary discussion 
in the Duala cases ; and has been carefully argued in 
the present case, I  think it expedient to state the 
conclusions of law to which we have come, and which 
will regulate the application of any prize money in 
such a case of joint capture. The authority to 
which reference is always made is The Hoogskarpel, 
already mentioned. The grant of prize in the war 
then raging was made by statute (21 Geo. 3, c. 15). 
Sect. 1 of that Act, after reciting the Order in 
Council of the 20th Dec. 1780, ordering general 
reprisals against the States General of the United 
Provinces, enacted, that the officers and seamen of 
every one of His Majesty’s ships should have the 
sole interest and property in every ship which they 
should take during the continuance of hostilities 
after the same should have been finally adjudged 
lawful prize. Commodore George Johnstone and 
Major-General Meadows were appointed respectively 
commanders-in-chief of the squadron and of the 
land forces to be employed at the Cape, and they 
received instructions that in order to prevent dis
putes concerning the distribution of such booty as 
should be gained by their operations the booty was 
to be divided between the land forces and the sea 
forces in two shares according to the numbers 
mustered in each service. When the Hoogskarpel 
came before the Prize Court, Sir J. Marriott, the 
judge of the High Court of Admiralty, first con
demned the ship and cargo as prize, reserving the 
question who were captors, and later on the 28th May 
1785, pronounced “ for the interest of the army 
agreeably to the spirit of His Majesty’s instructions 
to be distributed according to the directions of His 
Majesty’s instructions.” Thereupon an appeal was 
preferred to the Lords Commissioners of Prize on 
behalf of Commodore Johnstone and the rest of the

fleet, their contention being that the Act of Pallia' 
ment had given this prize to the navy, and that His 
Majesty’s subsequent instructions could not over
rule the Act of Parliament. From the proceedings 
on the appeal, the papers of which we have seen, ll 
would appear that it occurred to the Lords Com
missioners that possibly neither party had a claim 
of right as to prize. They accordingly directed the 
law officers to appear before them to represent the 
interest of the Crown, and ultimately decided that a - 
it was a case of joint capture it did not fall within 
the then Prize Act, but was a reserved droit of the 
Crown, and that neither the land nor the sea force* 
had made out any title ; and they varied the deert 
of the Prize Court by condemning the prize to the 
Crown. According to the statement in Mi- 
Rotberys book on Prize Droits, at p. 25, Commodoi o 
Johnstone and the fleet took various steps to gct 
this decision set aside, and failed; and the Cron11 
having then asserted its right, proceeded to divi«® 
the prize as a matter of bounty in the way indicate« 
in the King’s instructions to the commanders-«1̂ 
chief. Mr. Rothery treats this decision as layinj? 
down a general rule that where there is a j°«' 
capture by land and sea forces the case is one of t  ( 
reserved droits of the Crown. .,

We have to consider whether this is or not too wi 
an inference. Subsequent prize acts made sP®°!ar 
provisions for such cases as joint capture, and 0 
the distribution of the prize money. The h*̂  
statutory provision upon the subject is 27 & 28 Vm • 
c. 25, s. 34 which provides that ships and go« “ 
taken by naval and military forces conjoint ? 
become subject to the jurisdiction of the l.rI 
Court, and may be condemned as prize, but gi'.1 
no indication as to how the proceeds should be 
tributed. It  was not easy at first to discover up0̂  
what principle the Lords Commissioners a* ? 
at the conclusion to which they came in The H °°£ :c 
harped. If  a vessel is captured by any PuCl ;l 
servant such as a master or a revenue cutter, 01  ̂
custom house officer, or a police officer it counts(a*.c 
capture by an non-commissioned captor. We h» 
had occasion in the course of the sittings of , 
tribunal so to decide in The B e lg ia  (ub i sup-) a  ̂
The Hertha  (ub i sup.). In  The Rebekah [u b i sU‘ „  
Sir William Scott expressed himself as follows up 
the question of a capture by the armed land f°r 
of the Crown. “ Thus if a ship of the enemy ” ^  
compelled to strike by a firing from the cas, 
Dover, or other garrisoned fortress upon the J® ’ 
that would be a droit of Admiralty, and the garr> 0f 
must be content to take a reward from the bounty 
the Admiralty and not a prize interest under ^  
King’s proclamation. All title to sea prize juu® f 
derived from commissions under the Adm«-a -. 
which is the great fountain of maritime author! ’ 
and a military force upon the land is not inves  ̂
with any commission so derived, impressing 
them a maritime character, and author!*^ 
them to take upon that element for the« Jt, 
benefit.” To pursue the matter further. B t . 
be a joint capture by a commissioned and )(j 
commissioned ship, and the same principle 'f nSd 
seem to apply, if, instead of a non-comnussi , 
ship we read “ a for this purpose non-comnfissi ^ . 
force,” the authorities show that the prize is <nvl 0f 
a part is a droit of the Crown, and part is a dr° 
Admiralty ; and for the purpose of the division^, 
proportions are taken as if it was an ordinai.y jj 
of joint captors, and then that portion which ' ' 9 
go to the non-commissioned captors is treated
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droit of Admiralty. This was decided by the Lords 
Commissioners in The Twee Gesuster (wbi sup.), and 
by a judge of the Prize Court in Le F ranc  (ub i sup.) 
both reported in a note to The Cape o f Good Hope. 
In  the first case two armed cutters one being com- 
niissioned and the other non-commissioned took the 
Vessel and the Lords Commissioners so decided. 
In the second case six private ships of war, five of 
which had letters of marque, and the sixth of which 
was non-commissioned, took a prize and the share 
which would have fallen to the non-commissioned 
vessel was declared to be a droit and perquisite of 
Admiralty. From this it would seem to follow that 
upon general principles if a prize is the result of joint 
capture by land and sea forces the proceeds should be 
divided,.and that part which would be appropriate 
to the land forces should be determined to be a droit 
°I Admiralty and fall as such to the Exchequer to be 
dealt with thereafter by the Crown as it might be 
advised, and the rest go to the navy. Bearing this 
ln mind, we have to revert to The Hoogskarpel.

The practice of the Lords Commissioners differed 
from that of the delegates in ordinary appeals from 
i-be Admiralty or Ecclesiastical Courts, in that they 
gave reasons like other judges for their opinions. 
*Ve have quoted the judgment delivered by Sir 
'villiam Grant on their behalf in the case reported 
In 1 Acton. But there is no account in any law 
report of the reasons given for the decision in The 
Hoogskarpel. A search, however, has been made 
at our request, and it appears that there is a short 
report in newspapers of the day. The keeper of 
Printed books in the British Museum has furnished 
|he tribunal with a paragraph which he certifies 
IP have appeared in the same form in the London  
'chronicle, the General Evening Post, the W hitehall 
Evening Post, and the M orn in g  Chronicle in issues 

various dates from the 29th June to the 4th July 
*'86, and the paragraph is as follows: “ A very 
curious and interesting cause was yesterday 
determined in the Cockpit by an appeal to the Lords 
°I tbe Council from the Court of Admiralty. The 
Question related to the prize or capture made by
Co:. 'trnnodore Johnstone last war. It  was whether 
t"e capture was prize or booty, and consequently 
whether the property then taken by the fleet and 
pnd forces under his command came within the 
vrize Act. As the destination of the armament 
'v®s against the Cape of Good Hope, and a consider
able land force under the command of General 
• f eadows was aboard, and shared in the action ; 
d7t'r b'wdxhips determined that the case in question 
. d not come within the Prize Act. The consequence 
Is> that the whole property is claimed by the Crown, 
and the captors relinquish their hopes of prize 
•Poney and depend on the Royal bounty for wbat- 
Ver compensation His Majesty may think proper 

.y  competent,” In  L a  Bellone (ubi sup .) Sir 
•fliani Scott, who was one of the counsel in The 

Hoogskarpel, introduces an account of that case 
jO  his judgment. His statement of the reasons 

la’ i -  T-,or<Is Commissioners is as follows: “ They 
l‘‘ it down that conjunct expeditions were entirely 

Pt of the statute with respect to both services ; 
th l.̂ at the whole property captured was at 
lj|° ^position of the Crown, whose equity and 
c erabty in justly estimating the merits of both 
u°P*d not be doubted. The same arguments were 

'§ed then as have with great propriety and with 
ô eat ability been urged now—such as that the co
i t i o n  of the army could not divest the title 

be navy, that their interest will still.be preserved,

for that they were takers in a sufficient degree to 
answer the descriptive terms employed in the 
statute. But these arguments were urged in vain, 
the property was condemned to the Crown.” 
This seems to explain the decision. Speaking 
respectfully, one may say that it was rather a narrow 
construction, but it may be put in this way : The 
fleet, asserting a claim under the statute in contra
vention of the instructions given by the Crown, 
must be confined to the literal construction of the 
statute ; they may have their pound of flesh, but 
no more. We, the Lords Commissioners, construe 
the statute as being that if you are the only 
takers you may have the prize, but if you and others 
are the takers you do not come within the statute. 
If  this be the ra tio  decidendi, then for us, to who . 
that particular Prize Act does not apply, the 
matter is to be decided upon general principles 
of law, and our view is that if a case of joint 
capture should, at any time, be proved before us, 
that part which ought to be appropriated to the 
navy will be a droit to the Crown; but that part 
which ought to be appropriated to the army will 
be a droit of the Admiralty, and, therefore, not a 
droit of the Crown, and, therefore, will not bo 
directed by us to be paid to the Naval Prize Fund. 
What the Crown may be pleased to do with the part 
which falls to the Exchequer as a droit of Admiralty 
it is not for us to say. Before we part with this 
matter we should perhaps observe that if the 
apparent inclination of Mr. Rothery’s view was 
right, and that as a general rule of law apart from 
the construction of the particular statute a joint 
capture always became a. reserved droit of the 
Crown, it might then be argued that under the 
Naval Prize Act which gives us our authority the 
whole would, notwithstanding the fact that it 
was a joint capture, accrue to the navy. It  might 
be said that if it be a droit of the Crown 
of any sort it should go to the Naval Prize Fund, 
because the schedule speaks of any money being 
droits of the Crown, with no limitation upon those 
words, and this might be sufficient to cover 
reserved droits as well as those usually granted 
to the navy.

Admiral of the Fleet Sir G e o r g e  C a l l a g h a n .—  
I  concur in the judgment of Lord Phillimore. It  
seems clear that the Feldmarschall was not a joint 
capture, although the capture was the result of 
joint operations. The navy took possession of the 
ship four or five hours before the arrival of the land 
forces. These forces were not in sight at the time 
of the capture. In old days only those actually 
in sight at the time could claim a share in the 
capture, and I  take it the same principle would 
apply in this case.

Sir G u y  F l e e t w o o d  W i l s o n .—The case of The 
Feldmarschall was brought before the tribunal 
as a test case in which to obtain a decision upon 
the right of the army to share in the proceeds of 
sale of a prize captured as a result of joint opera
tions by the army and navy. It  raised questions 
of fact and law. The question of fact was whether 
the vessel was a joint capture made as the result 
of the joint operations of the two services in circum
stances which, if there were no legal impediment, 
would entitle the army to share. The question of 
law was whether this vessel was a droit of the Crown, 
and. if so, whether the effect of the Naval Prize Act 
1918 and the proclamation made thereunder on 
the loth Aug. 1918 whereby droits of the Crown
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wore granted to tile fleet was to cede this vessel 
to the fleet so as to deprive the Exchequer of the 
right hereto reserved by prize acts of granting 
the proceeds of sale of joint captures to the army 
and navy.

The alternative proposition of law was that in so 
far as the naval forces contributed to the capture 
the proceeds of sale were droits of the Crown, but in 
so far as the land forces contributed to the capture 
the proceeds of sale were a droit of the Admiralty. 
I  agree in the judgment of Lord Phillimore in so 
far as the questions of law are concerned, and I  
do not desire to add anything to his observations 
upon these matters. I  regret, however, that I  
do not find myself in agreement with the conclusion 
reached by him and Admiral Callaghan upon the 
question of fact. Evidence was gKen before the 
tribunal by Admiral Charlton on behalf of the 
navy and by Lieut.-Colonel Grant, D.S.O. on 
behalf of the army. Admiral Charlton was senior 
naval officer in command of the Cape station and 
was present at the surrender of Dar-es-Salaam 
in his flagship, the Challenger. Lieut.-Colonel 
Grant was second senior officer on the staff of 
General Smuts, who was in supreme command of 
the naval and military forces operating against 
German East Africa. Both officers were, therefore, 
fully acquainted with the scope and intentions 
of the operations. A map was produced based upon 
the evidence given by Colonel Grant, which 
illustrated the advance of the columns under 
General Smuts which were operating against the 
line of the central railway of which Dar-es-Salaam 
is the terminus of the sea-end. General Smuts 
was advancing from the north through Handeni 
to Morogoro. General van Deventer was advancing 
in a south-easterly direction through Mpapwa 
against Kilosa. Morogoro and Kilosa are on the 
railway. In  conjunction with these main move
ments a subsidiary movement had been initiated, 
parallel to the main operations, to clear the coastal 
area and capture the lower part of the central 
railway and Dar-es-Salaam. The operations to 
clear the coastal area were in the general charge 
of General Edwards, Inspector-General of Commu
nications and Admiral Charlton, the naval 
commander-in-ehief, jointly. The command of 
the land columns was entrusted to Colonel Price, 
whose headquarters we were told were in Admiral 
Charlton’s flagship. The scheme of operations 
for which these two officers were jointly respon
sible must have been pre-conceived in the closest 
collaboration and provision made for its execution 
from a common fund of initiative and skill. That 
reliance was placed on both land and sea forces 
is established by the progress of the operations.

The column moving against Bagamoyo reached 
Mandera on the 15th or 16th Aug., the object being 
to effect the joint naval and military attack on that 
place. Before the arrival of the column, however, 
within striking distance of the town, the navy under
took, single handed, the capture of Bagamoyo vdiich 
was successfully effected on the 15th Aug. At the 
same time a column was advancing down the coast 
from Sadani and on the 15th Aug. was south of the 
Wami river. On the 21st Aug. 1916 van Deventer 
reached Kilosa and cut the railway. On the 
26th Aug. 1916 General Smuts occupied Morogoro. 
A column had been detached from Colonel Price’s 
forces at Bagamoyo to occupy the Ruvu bridge. 
The effect of these successful operations against the 
railway was that the German commander von

Lettow was no longer able to reinforce Dar-es- 
Salaam and the evacuation of the town by the 
garrison was at once commenced.

Admiral Charlton stated in his evidence that on the 
4th Sept., the date on which the town was occupied, 
he was informed by the residents who remained that 
the evacuation had begun a fortnight earlier. Tlhs 
approximately coincided with the cutting of the 
railway at Kilosa by van Deventer and with the 
imminent occupation of Morogoro by General Smuts. 
At the beginning of September the occupation of 
Dar-es-Salaam was decided on. The town was 
defended by fortifications which were armed with one 
6-inch gun and two or three 4.1 guns. The latter guns 
were naval guns removed from the cruiser Königsberg 
and temporarily mounted in the forts. The sailors 
from the Königsberg were assisting in the" defence 
of the town. On the 3rd Sept, the navy bombarded 
the fortifications surrounding the town for the 
purpose of drawing fire and ascertaining whether 
the place was still defended. On the 4th Sept 
the demand for surrender was sent in, signed by 
Admiral Charlton and Colonel Price and the town 
was surrendered about 10.30 a.m., the naval forces 
entering two or three hours later after the obstruc
tions in the harbour had been cleared. A boarding 
party was put on board the Feldm arschall at about
2.30 p.m. The column at Bagamoyo had started 
for Dar-es-Salaam two days before. The distance 
to be covered was about thirty-five miles through a 
hot and dry country which rendered it necessary to 
march by night. By the 4th Sept., the day on whu4 
Dar-es-Salaam surrendered, the column rvas resting 
outside the town and entered two or thro’ 
hours after the naval forces had entered the 
port. Admiral Charlton in his evidence submitted 
that the naval forces could have compelled the 
surrender of the town on the 23rd Aug. 1916 and 
stated that he had in fact prepared a form "* 
surrender. I  do not think that this is the relevant 
consideration, for, in the conduct of war-like 
operations the interest of one service as against that 
of the other or of an ally must of necessity he 
subordinated to the general scheme of operations, 
and it is not proper to take into account possibilities, 
the success of which at best must be a matter ol 
speculation, especially in so hazardous an attempt 
as a cutting-out expedition, in a port whim 
could be readily reinforced by the enemy- 
Moreover, in my opinion there would not he 
an effective capture if the vessel were in the 
possession of the captors for a period of time om> 
sufficiently long to permit of her disablement an< 
destruction and were then abandoned and retaken 
by the enemy. No argument in favour of the flev  
can be based on the seizure of a prize rvhich 1 
afterwards abandoned and recaptured by tm 
enemy. On the 4th Sept. 1916, when Dar-eS‘ 
Salaam surrendered, the position was that the town 
had been rendered untenable by reason of 1 l' 
advance of General Smuts and General va 1' 
Deventer’s forces across the railway. . .

It  is true that the operations of these forces win® 1 
were strategically decisive in compelling yv( 
evacuation of Dar-es-Salaam were then bem- 
earried on at a considerable distance from the se 
and it may be a matter of doubt whether there ®ai 
be said to have been that degree of co-operatioi 
between them and the fleet which in The F lella  l'')  
Norte (wbi sup.), to which Lord Phillimore refers, 
laid down as the test of the right of the army * 
share. Each case must bo decided upon its
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facts, and it is material to remember that little 
assistance can be obtained from the precedents 

old wars because the modern developments of 
transport and communication by railways, aircraft, 
telegraphs and wireless telegraphy render co-opera
tion between distant forces much closer and more 
foal than was possible in former times when these 
facilities were not at their disposal. In  the present 
°ase, however, the surrender of Dar-es-Salaam was 
as much due to the advance of Colonel Price’s forces 
along the coast as to the immediate attack by the 
havy. Admiral Charlton agreed that it was a joint 
operation, and stated that he did not think the town 
w°uld have entirely surrendered without a good deal 
®°re fighting unless the military had been there. 
Moreover, two telegrams sent by Admiral Charlton to 
ke Admiralty, reporting the surrender of Dar-es- 

i’alaam, were put in evidence before us and read as 
follows: “ From C-in-C. Cape Zanzibar. To
Admiralty. 4th Sept. 1916. Dar-es-Salaam 
surrendered 9 a.m. 4th Sept, to combined naval and 
m ilitary forces which are now taking possession.” 

Naval C-in-C. Cape, to Admiralty. 5th Sept. 1916. 
ar-es-Salaam surrendered on the 4th Sept, on 
ornand by Challenger following close attacks by 

'vhalers at daylight on the 3rd Sept, and subsequent 
eavy bombardment by ships of gun positions north 

of town in advance of troops moving south from 
. agamoyo, these being strongly reinforced by land- 
Jkgs at Konduchi and Maassani. After surrender
j.oouel Price, O.C. landed with seamen (------) and

ntish colours were hoisted with full honours in the 
Presence of troops entering the town from north- 

ard . . . ” I  think these telegrams fairly 
-̂present the view taken at the time by the naval 
°mmander-in-chief who did not in his evidence 
eriously dispute that the surrender of the town was 
Ue to the combined operations of the naval and 
uitary forces. Whether the forces under General 

.Units and General van Deventer are entitled to 
aim is, as I  have already stated a question upon 
,l°h I  feel considerable doubt, but, having con- 

a ®red The Stella del N orte  (ub i sup.) and The Banda  
Kirivee Booty (u b i sup. ), I  am disposed to think 

at they are not so entitled. The naval and military 
R atio n s  were conducted with a common purpose 
g u Under the directions of a common chief, General 

and there was undoubtedly co-operation 
mch materially assisted the forces operating in the 
asta] area and at sea in their task of occupying 

str t towrl °f Dar-es-Salaam by rendering it 
to Afgieally untenable by the enemy. According 
enc+f cases °ited, however, this is not sufficient to 
th' t  ^ese land forces to share and, as I  do not 
aĉ  there can be said to have been that “ service 
th Uii 'V rcndered ” which is a necessary element of 

claim, the numerical strength of these forces 
th U ■ 11 °f ke taken into account. It  is clear that at 
mir+time demand for surrender was made the 
'va t ■ ^ was en°amped immediately outside the town 
atta t® *°r t ,̂e 0O0̂  Hie day to take part in the 
,. v;.ar ■ ^ tf'e demand was not complied with. I  have 

The Dordreekt (u h i sup.). I  am satisfied 
UDo °Perations against the town were conducted 
Heart a Preooncerted plan devised by General 
('i | i uarters and carried into effect by Admiral 
>h tj on and Colonel Price acting in collaboration 

flagship with the naval and military forces 
Hot6r their commands ; and the land forces rendered 
Secu°uly very material, but essential service in 
c0rj ; ,n« the surrender of the town wdthout very 

‘derable loss of life. There was a contribution 
Vol. X V ., N. S.

of actual assistance by the land forces as well as a 
preconcerted plan, and in my opinion, therefore, 
the facts fall fairly within the principles laid down in 
The Dordrecht (ub i sup.), and are such as to entitle 
the force operating along the coast to put forward a 
claim to share in the proceeds of this vessel.

Solicitor for the Exchequer and Army and for 
the Naval Forces, Treasury Solicitor.

$?ouse of iLotlis.

Feb. 11, 17, and A p r i l 18, 1921.
(Before Lords B i r k e n h e a d , L.C., F i n l a y , C a v e , 

A t k in s o n , and S u m n e r .)

B r i t is h  a n d  F o r e ig n  M a r i n e  I n s u r a n c e  
C o m p a n y  v . G a u n t . ( a )

ON APPEAL FROM THE COURT OE APPEAL i n  ENGLAND.

M a rin e  Insurance— A ll risks—“ Casualty ” — Bales 
o f wool damaged by water— Deck cargo— Usage— 
“ I n  the absence o f any usage to the contrary ”— 
P roof—M a rin e  Insurance A c t 1906 (6 Edw. 7, 
c. 41), s. 55, sub-s. 2 ( a ) ;  s. 78, sub-s. 4; sched. 1, 
r. 17.

Under an  “ a ll- r is k  p o lic y  ” i t  is  sufficient fo r  the 
p la in t i f f  to prove that the loss was caused by 
some fo rtu ito u s  circumstance or casualty w ithout 
proving  the exact nature o f the accident or casualty 
which, in  fact, occasioned the loss.

The expression in  ru le  17 o f the rules in  the f irs t  
schedule to the M a r in e  Insurance A c t 1906 “ in  
the absence o f  any usuage to the contrary ” deck 
cargo m ust be specifically insured and not under 
the general denom ination o f goods contemplates a  
usage in  a trade and not a usage in  the insurance  
business, and the ru le  is  not intended to alter, and 
has not altered, the common law  on the subject. 

Therefore, where there is  a usage to ca rry  goods o f a 
p a rtic u la r k in d  on deck, the insu re r is  liab le  to 
the insured although deck cargo is  not specifically  
insured.

Decision o f the Court o f A ppea l (14 Asp. M a r. Law  
Cas. 560; 122 L . T . Rep. 406 ; (1920) 1 K . B. 
903) affirmed.

A p p e a l  from an order of the Court of Appeal 
(reported 14 Asp. Mar. Law Cas. 560 : 122 L. T. 
Rep. 406 ; (1920) 1 K. B. 903) reversing a judg
ment of Rowlatt, J.

R. A . W righ t, K.C. and Le Quesne for the 
appellants.

Sir John Sim on, K.C., M ackinnon , K.C., and 
R. I .  S im ey for the respondent.

After consideration their Lordships dismissed 
the appeal.

The following cases were referred to :
Schloss Brothers v. Stevens, 10 Asp. Mar. Law 

Cas. 331 ; 96 L. T. Rep. 205; (1906) 
2 K. B. 605 ;

Jacob v. C aville r, 7 Com. Cas. 116 ;
N ige l Cold M in in g  Company v. Hoade, 6 Com. 

Cas. 268 ;
Dudgeon v. Pembroke, 3 Asp. Mar. Law Cas. 

393 ; 31 L. T. Rep. 31 ; 9 L. Rep. Q. B. 
581, at p. 594 ;

(a) Reported h y  W . E . Re id , Eeq., Barristeor-at-Law
2 R
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Raihl v. P a rr, 1 Esp. 445 ;
H unte r v. Potts, 4 Camp. 203 ;
M erchants' T ra d in g  Company v. Universal 

M a rin e  Company, 2 Asp. Mar. Law Cas. 
431 ; L. Rep. 9 Q. B. 581, 596 ;

Boss v. Thwaite, 1 Park 23 ;
Backhouse v. R ip ley , 1 Park 24 ;
D a Costa v. Edm unds, 4 Camp. 162 ;
Black ett v. R oyal Exchange Assurance, 2 C. &

J. 249 ;
Rogers v. S ari, 30 L. T. 13, Ex. ;
M ille r  v. T ithering ton , 9 L. T. Rep. 231 ; 30 

L. J. 217, Ex. ;
A p o llin a r is  Company L im ite d  v. N ord  Deutsche 

Insurance Company, 9 Asp. Mar. Law Cas. 
526 ; 89 L. T. Rep. 670 ; (1904) 1 K. B. 
252.

Lord B i r k e n h e a d , L.C.—This is an appeal from 
an order of the Court of Appeal reversing a judgment 
of Rowlatt, J. in favour of the appellants in an 
action brought against them by the respondent in 
respect of a partial loss to wool insured with the 
appellants.

The wool in question was produced in Patagonia 
by the Sociedad Explotadora del Tierra del Fuego. 
The respondent, by direct and sub-purchases, had 
acquired part of the 1916-1917 clip under four 
contracts, all of which were on the terms f.o.b. 
Punta. Arenas. The insurance up to delivery on 
ocean steamer at that port was effected by the 
Explotadora Company and after such delivery by 
the purchaser, but no question now arises as to 
the insurance of the risks of ocean transit.

The policies sued upon were taken ou by the 
Explotadora Company and by them assigned to 
the respondent after the wool had reached his mills 
at Bradford and a few days before the writ was 
issued. These policies have been modified so as 
to carry out the terms of a general cover note dated 
the 15th March 1916, and must therefore be read as 
containing a clause to this effect: “ Including all 
risk of craft, fire, coasters, hulks, transhipment 
and inland carriage by land and-or water, and all 
risks from the sheep’s back and-or station, while 
awaiting shipment and-or forwarding and until 
safely delivered . . . with liberties as per bill
of lading.”

The wool reached Bradford in a damaged con
dition. The evidence did not establish with any 
certainty when or how the damage was done, but 
made it clear (and Rowlatt, J. so held) that it 
occurred at some period between the shearing of 
the sheep and shipment at Punta Arenas—that is 
to say, during the period covered by the policies 
issued by the appellants.

The general manager of the Explotadora Company 
gave evidence that he could not recall a serious claim 
in respect of damage to wool occurring during the 
transit to Punta Arenas, and that the statements 
in the manifests of the local steamers showed that 
something abnormal had occurred. The mates’ 
receipts and bills of lading issued by the ocean 
steamers contain notes that a number of bales were 
wet; and the oral evidence was to the effect that the 
wool was damaged before it was taken on board 
the ocean steamers. There was no evidence as 
to any particular bale or bales, or as to the exact 
circumstances or cause of the damage.

In construing these policies it is important to 
bear in mind that they cover “ all risk.” These 
words cannot, of course, be held to cover all
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damage, however caused, for such damage as is 
inevitable from ordinary wear and tear and inevit
able depreciation is not within the policies. There 
is little authority on the point, but the decision of 
Walton, J. in Schloss Brothers v. Stevens (10 Asp- 
Mar. Law Cas. 331 ; 96 L. T. Rep. 205 ; (1906) 
2 K. B. 665), on a policy in similar term8’ 
states the law accurately enough. He said- 
at p. 673, that the words “ all risks by land and 
water,” as used in the policy then in question- 
“ were intended to cover all losses by any accidental 
cause of any kind occurring during the transit- 
There must be a casualty.” Damage, in other 
words, if it is to be covered by policies such as these, 
must be due to some fortuitous circumstance or 
casualty-.

Rowlatt, J. accepted this view, but was of 
opinion that the evidence proved a state of facts 
which was consistent with the damage having 
occurred “ without the intervention of anything 
fortuitous, of anything accidental, or of anything 
which could be called a casualty within the meaning 
of an insurance contract.” I  agree with the 
criticism of the Master of the Rolls upon tin8 
finding. The damage proved was such as did not 
occur, and could not be expected to occur, in tbc 
course of a normal transit. The inference remain0 
that it was due to some abnormal circumstance- 
some accident or casualty. We are, of course, to 
give effect to the rule that the plaintiff bh's* 
establish his case, that he must show that the lptS 
comes within the terms of his policies ; but when’ 
all risks are covered by the policy and not mere!' 
risks of a specified class or classes, the plaint1“ 
discharges his special onus when he has proveo 
that the loss was caused by some event covered bJ 
the general expression, and he is not bound to gp 
further and prove the exact nature of the acciden 
or casualty which, in fact, occasioned his loss. 1** 
this case the respondent established that the l0*5 
must have been due to some casualty, and con 
sequently the judgment of the Court of Appea 
upon this point is right.

A further point arises, namely, whether tn 
policies insure such part of the wool as was carne 
on deck, the appellants urging that some at lc®5 
of the bales were damaged whilst being so carried-

There is, it is true, evidence suggesting that sof1̂  
of the damage occurred in the case of bales oarrlql 
on deck, and the appellants rely on the seventeen 
rule of construction in the first schedule to yl 
Marine Insurance Act 1906, which applies to tb  
policy by virtue of sect. 30 (2) of that Act. -* | 
latter part of the rule reads : “ In  the absence 
any usage to the contrary deck cargo and hvl, f 
animals must be insured specifically and not uno 
the general denomination of goods.” .

It  was proved that the Explotadora Comp“  ̂
were aware of a practice of carrying bales on 111 
and, in fact, had complained, but the own 
meeting this protest with an assertion of right 
was not persisted in. There was certainly a 
in the trade to carry on deck. Nor in my view 
the rule under consideration make any change, 
the law as it existed when the Act was P:iSS'.ej  
Deck cargo and living animals must be if18!1 rnl 
as such, the policy containing words which 'Ili0 t0 
all interested parties that the goods insured are 
be carried on deck or are living animals, as the ,, 
may be, unless there is a “ usage to the contrai.V^e

It  was contended for the appellants that ^  
“ usage ” contemplated by the rule was a usag
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the insurance business as to the description for the 
Purposes of insurance. This cannot be so. In  
the first place this construction would involve such 
a departure from the principles of law existing 
when the Act was passed that we ought not to so 
construe the words unless such an alteration was 
fnost plainly intended ; secondly, inasmuch as an 
insurer is bound to know the usages of trade, if a 
usage exists in the trade to carry goods of a par
ticular kind on deck, he knows that such goods are 
hkely to be so carried, and there is little reason for 
requiring a specific statement that such a method 
°f carriage will or may be employed. The “ usage,” 
therefore, must be a trade usage, and it was abund
antly established in the case which your Lordships 
ure considering. There was, therefore, no need to 
insure the wool specifically as deck cargo, and the 
omission to do so does not afford any defence to 
the appellants.

For these reasons I  am of opinion that this appeal 
should be dismissed with costs, and I  move your 
lordships accordingly.

Lord F i n l a y .—This appeal relates to the question 
°r the liability of the appellants upon policies 
Covering wool from various stations in Tierra del 
huego and on the mainland of Patagonia to Punta 
^renas, the port of embarkation for Europe, 
the wool arrived in this country in a damaged 
condition. An action was brought upon policies 
hovering the wool on the ocean voyage from Punta 
Arenas, and in that action it was held that the 
underwriters were not liable for the damage upon 
he ocean policies, and there is no appeal from that 

decision.
The present appeal relates to policies of insurance 

r°m the sheeps’ backs at several stations to the 
°cean steamers at Punto Arenas. Rowlatt, J. 
neld that the plaintiffs in the present action failed
0 establish any right to recover on these policies. 
,'le damage was by wet, and the learned judge was
1 opinion that there was no evidence of any 

casualty causing the wetting so as to make the 
policy attach. The Court of Appeal, on the other
and, held that the circumstances show that the 

oss was covered by the terms of the policy as 
'‘•suiting from some casualty, and gave judgment 
°r the plaintiffs, the amount to be assessed by a 
I n , 1 The amount has been assessed at 
tv  ”51. 13«. lid . The insurance company on 
j ** appeal ask that the judgment of Rowlatt, J., 

their favour should be restored, 
the wool had to be conveyed from a number of 
eeP stations to Punta Arenas, partly by land and 

v rtly by water, in coasting vessels. The insur- 
cos are to be read as containing the following 

hnif6 :—" Including all risk of craft, fire, coasters, 
a ’ y ’ transhipment and inland carriage by land 
Unrl/ '  wa,ter and all risks from the sheep’s back 
fo <i' ° T .station, while awaiting shipment and/or 
^JWarding and until safely delivered into ware- 

use in Europe, with liberties as per bills of lading.” 
}t..,take this clause from the letter of cover of the 
are t *”a,cPT916, it being admitted that the policies 

® to be read as containing a clause to this effect, 
fo !? Pales of wool, on arrival at Bradford, were 
a .. to be seriously damaged by water, and the 
to p'n was brought. A commission was issued 

unto Arenas, and the evidence taken on com- 
°f Ti!°n anP at the trial left no doubt in the minds 
a ue court of first instance and of the Court of 
andh ^ a t the wetting took place after shearing 

before the bales were put on board of the ocean

steamer at Punta Arenas. There was no specific 
evidence to show how the wetting had taken place. 
Rowlatt, J. held that the whole of the evidence was 
consistent with the goods having been injured 
“ without the intervention of anything fortuitous, 
of anything accidental or of anything which could 
be called a casualty within the meaning of an 
insurance contract.” He repeated the ra tio  
decidendi of his judgment in another sentence near 
the end :—“ It  seems to me that the policy insures 
the assured only against risks and any evidence 
which does not show that the damage was due to 
something fortuitous does not support the case 
when the underwriters are sued.”

The evidence showed that the wool was made up 
into bales at the stations and that these bales were 
carried down to the place of embarkation on the 
small coasting steamers by which they were carried 
to Punta Arenas, where they were stored in hulks 
until embarkation could be made upon the ocean 
steamers.

No details were available as to the transit of 
particular bales, but the Master of the Rolls in his 
judgment in the Court of Appeal thus summarises 
the evidence :—“ I t  was, however, shown that the 
logs of the small steamers showed bad weather and 
rain at times, and that some bales shipped on them 
about this time were wet, and also that some of 
these bales received on board the ocean steamers 
were stated in the mate’s receipts and bills of lading 
to be wet and damaged. It  was also proved that 
sometimes there was not room in the sheds for all 
the wool accumulated for shipment on the river 
steamers, and that some had to be piled outside the 
sheds, where tarpaulins were provided but not 
always effectively used. Evidence was also given 
that bales sometimes got wetted with salt water by 
an unexpectedlŷ  high tide while piled on the beach, 
and also by spray coming over them when carried 
on the deck of the river steamers. Evidence was 
given that part of the wool was always carried 
on deck. Great congestion prevailed at this time 
because of the difficulty in obtaining transport, 
with the result that the storage places were over
crowded and some of the wool had to be stored 
outside. Mr. Burbury, the manager of the 
Explotadora, stated that in his experience of the 
carriage of wool, extending over many years, he 
could not remember any case of a serious claim 
in respect of damage arising during the transit 
from the stations to Punto Arenas, and that the 
statements in the logs and mate’s receipts indicated 
that something abnormal had happened. The 
chief officer of one of the ocean steamers also gave 
evidence that the part of these bales which he 
received was the worst cargo he had ever seen.”

The Master of the Rolls proceeded to state the 
risks insured against, and referred to the decision 
of Walton, J. in Schloss Brothers v. Stevens 
(10 Asp. Mar. Law Cas. 331 ; 96 L. T. Rep. 205; 
(1906) 2 K. B. 665). That was the case of a policy 
somewhat similar to that in the present case, and 
Walton, J. said, at p. 673 in the Law Reports 
(Asp. p. 334) : “ I  think they ” (the words of 
the clause) “ were intended to cover all losses 
by any accidental cause of any kind occurring 
during the transit. Does the loss suffered, in 
fact, come within that category ; Was the damage 
from some accidental cause ? There must be a 
casualty.”

The Master of the Rolls said that in the present 
case there was exceptional damage such as did not
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arise under the normal conditions of such a transit, 
and that in his opinion it might be inferred that it 
proceeded from a casualty or something accidental. 
With reference to the judgment of Rowlatt, J, he 
remarked :—“ I  think he treated the policy too 
much as one against specific perils in which it is 
necessary to prove specifically that the loss came 
within one of them and did not give sufficient 
attention to the fact that this was a policy of an 
unusual kind against all risks, and that it was 
sufficient to show that the loss was occasioned by 
a casualty or something accidental without proving 
further in what the exact nature of that casualty 
consisted.”

I  agree with the Master of the Rolls in thinking 
that there was sufficient evidence to justify the 
inference that this loss was due to something 
accidental. Of course, no one would contend that 
a policy of this kind would cover ordinary wear 
and tear or deterioration incidental to the transit 
of goods. There must be something in the nature 
of an accident to bring the policy into play. But 
I  can find no justification for the contention which 
the appellants put forward at the Bar of your 
Lordships’ House that in order to recover upon 
such a policy for damage resulting in the goods 
getting wet by rain it would be necessary to establish 
that there was an extraordinary or unusually heavy 
fall of rain. I t  would be quite enough if, owing to 
some accidental circumstances, the goods were left 
uncovered when rain was falling. This might 
happen by some want of care on the part of the men 
whose duty is was to keep the goods covered with 
the tarpaulins which were provided for the purpose. 
If, from any of the accidental circumstances which 
are incident to a journey, the goods are damaged 
by a risk covered by a policy, the element of 
casualty or accident is supplied. There is nothing 
in the present ease to show that the damage was due 
to any wilful misconduct on the part of the assured. 
As Atkin, L.J. put it in his judgment, I  think that 
the facts show that the wetting might probably 
be caused by some fortuitous accident or casualty.

I  agree with this finding. This disposes of the 
main question on this appeal. There is, however, 
another point to be dealt with.

The appellants allege that some part of the bales 
were damaged while being carried as deck cargo 
on board the coasting steamers, and that the policy 
does not cover deck cargo.

They rely for this purpose on the Marine Insurance 
Act of 1906 s. 30, and the seventeenth of the rules 
of construction in the schedule.

Sect. 30 is as follows : “ (1) A policy may be in 
form in the first schedule to this A ct; (2) subject 
to the provisions of this Act and unless the context 
of the policy otherwise requires the terms and 
expressions mentioned in the first schedule to this 
Act shall be construed as having the scope and 
meaning in that schedule assigned to them.”

The seventeenth of the rules for construction is 
as follows : “ 17. The term ‘ goods ’ means goods 
in the nature of merchandise, and does not include 
personal effects or provisions and stores for use on 
board. In  the absence of any usage to the contrary 
deck cargo and living animals must be insured 
specifically and not under the general denomination 
of goods.”

The construction of this rule has given rise to a 
great deal of controversy, and it is now necessary 
that we should endeavour to settle this vexed 
question of construction, Rule 17 is very oddly

worded, but it appears to me that on its true reading 
it leaves the law as to insurance of deck cargo very 
much as it was before the Marine Insurance Act

The rule prescribes that deck cargo and living 
animals must be insured specifically in the absence 
of any usage to the contrary. What is the meaning 
of the provision that deck cargo and living animals 
‘ ‘must be insured specifically’ ’ ? I  think ‘ ‘specifically 
in this connection means “ as such.” In  the 
case of deck cargo there must, in addition to the 
ordinary description of the goods, be an intimation 
in the policy that the goods are to be carried on 
deck, by inserting “ for carriage on deck,” or other 
similar words. In  the case of “ living animals 
the description must convey an intimation that the 
animals are alive and not mere carcasses, that is, 
if there is any ambiguity in the description there 
must be added to it the word “ five,” or some 
equivalent expression.

There are, of course, special risks attaching 
deck cargo and to live animals, and the rule 
I  think, intended to secure that the underwriter 
must have express information of the existence of 
such risks “ in the absence of any usage to the 
contrary.”

What is the meaning of these words as to usage 
which are prefixed to the second part of rule .17 • 
In the case of deck cargo, I  think that these words 
would be satisfied by proof of a usage in a particular 
trade, or generally, to carry on deck goods 
of a particular kind. The underwriter is bound 
to know of the existence of such usages, and the 
description of particular goods as of the class to 
which such a usage applies gives him the information 
that the goods will or may be carried on deck. R 
there is such a usage there is no reason for requiring 
a statement that goods which fall within it are, 
in fact, to be carried on deck, as the mere description 
of the goods gives the necessary intimation. Such 
a usage may be fairly described as “ a usage to the 
contrary.” I  cannot adopt the appellants’ con
tention that the usage must be a usage not in 
carrying trade with regard to such goods, but m 
the insurance world with reference to the manner 
in which they are to be described for insurance 
purposes. Such a usage as to insurance m»y> 
of course, grow up in any trade in which deck 
carriage of certain articles prevails, and if suC l 
a usage in the business of insurance has grown np 
it will be a usage to the contrary. But in niy 
opinion no such usage in the business of insurance 
is necessary to dispense with the specific descripti01' 
of deck cargo as such. Any such construction 0 
rule 17 would bring it into acute conflict wn 
the law as to insurance of deck cargo as it exist« 
up to 1906, and is not, in my opinion, warrant® 
by the wording of the rule. (( .

In  the case of “ living animals ” the words H 
the absence of any usage to the contrary ” Ilia- 
have been introduced to guard against the com 
ceivable case that in a particular trade in vine 
the goods carried were almost exclusively live catt - 
or sheep there might be a usage that such live stoc 
should be merely described as “ goods.” I  
contingency is not a very probable one, 
Parliament, if it considered the wording of 
rule, may have thought that to provide again  ̂
any possible usage to the contrary could do n 
harm and might conceivably be useful. t

The concluding words of the paragraph tb j  
deck cargo and livestock are not to be insui
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simply as goods appear to be quite unnecessary, 
but do not militate against the construction of the 
paragraph which I  am disposed to adopt.

As both the Master of the Rolls and Atkin, L.J. 
Point out, there was abundant evidence of a usage 
that in this trade bales of wool should be carried 
°a deck. The “ usage to the contrary ” was 
therefore established, and there was no necessity 
to ensure the bales specifically as for carriage on 
deck.

Upon the whole, I  th in k  th a t the appeal should 
be dismissed w ith  costs.

Lord C a v e .— I  agree and have nothing to add.
Lord A t k in s o n .—I  concur.
Lord S u m n e r .—With one exception mentioned 

later on I  concur in the conclusions drawn from the 
Evidence by the Court of Appeal. The damage 
vvas fresh-water damage ; it occurred after the winter 
rains had begun. There is some evidence that 
bales are exposed to rain at Puerto Prat, when the 
sbeds are full, and on the decks of the coasters, 
wbere it is proved to be the usage to carry such 
pargo as this, and on the hulks at Punta Arenas. It  
18 proved that tarpaulins are provided by the 
sbippers at their sheds and that their men 
Sometimes neglect to use them. On coasters and 
bulks tarpaulins ought to be at hand and used, and 
A is not shown that either were unseaworthy for 
"ant of them. Proper tarpaulins properly used 
'c°uld protect the wool from damage by rain. 
Evidently a substantial amount of the damage 
"'us done while the goods were on deck and would 
bave been prevented if proper care had been used.

The perils insured against in the printed form of 
Policy are enlarged by those in the cover notes, 

including all risk of craft, fire, coasters, hulks, 
trahshipment, and inland carriage by land and/or 
"'uter, and all risks from the sheep’s back and/or 
Ration, while awaiting shipment and/or forward- 
*n8- . . Both clauses, therefore, the addi-
,l°ual clause as well as that in the regular form, 
escribe risks or perils intended to be insured 

^gainst: (N ige l Gold M in in g  Company v. Hoade, 
Coni. Cas. 268; Jacob v. G aviller, 7 Com. Cas. 

ib). The words closely resemble those in Schloss 
• Stevens (10 Asp. Mar. Law Cas. 331 ; 96 L. T.

205; (1906) 2 K. B. 665), where Walton, J. 
ofused to read “ all risks by land and by water ” 
8 limited to the risk peculiarly incidental to 
arriage jn a spip; jn boats or in craft, and 

. eld that it must be “ read literally as mean- 
*18 all risks whatever.” There is nothing 
''normal in this ; in fact, “ against all risks what

soever, anything printed or written herein to the 
. nutrary notwithstanding ” was a clause known 

practice over thirty years ago, and a great 
ariety of clauses in policies on cattle, employing 

a d  ^?rds “ all risks,” “ all risks of mortality,” 
bu “ all risks of mortality . . . from any

in whatsoever ” may be found by the curious 
<t rpbir Douglas Owen’s Marine Insurance Clauses, 
j., ^bere must be a casualty,” added Walton, J. ; 
ne words were “ intended to cover all losses by any

^0c>dental cause of any kind occurring during 
ansit.” The appellants argue that getting wet, 

toa®n not under cover, is a thing that will happen 
bales whenever it rains, and the injured bales 

mrted on their journey after the rainy season had 
u gun ; in a word, they say the loss arose from 
/. b° unusual cause ” : (Dudgeon v. Pembroke 

Asp. Mar. Law Cas. 393 ; L. Rep. 9

Q. B., at p. 594). It  is, however, to be 
remembered that discussions about wear and tear 
and leakage and breakage generally arise when the 
issue is whether the loss is or is not a loss by perils 
of the sea, e.g., in Rohl v. P a rr  (1 Esp. 445), H unter
v. Potts (4 Camp. 203), and M erchants T rad ing  
Company v. Universal M a rin e  Company (2 Asp. 
M. C. 431, at p. 432), where Lush, J. observes, “ the 
silent natural action of the water on a floating body 
is, not a peril of the sea, but it is wear and tear. ” The 
more widely the category of perils insured against is 
extended, the more nearly is it true to say that not 
only perils of the sea but perils on the sea are 
insured. “ All risks ” has the same effect as if all 
insurable risks were separately enumerated; for 
example, it includes the risk that when it happens 
to be raining the men who ought to use the tar
paulins to protect the wool may happen to be 
neglecting their duty. This concurrence is 
fortuitous ; it is also the cause of the loss by wetting. 
I t  appears to be what happened. For wool to get 
wet in the rain is a casualty, though not a grave 
one ; it is not a thing intended, but is accidental ; it 
is something which injures the wool from without ; 
it does not develop from within. It  would not 
happen at all if the men employed attended to 
their duty.

There are, of course, limits to “ all risks.” They 
are risks and risks insured against. Accordingly 
the expression does not cover inherent vice or mere 
wear and tear or British capture. It  covers a risk, 
not a certainty ; it is something, which happens to 
the subject-matter from without, not the natural 
behaviour of that subject-matter, being what it is, 
in the circumstances under which it is carried. 
Nor is it a loss which the assured brings about by 
his own act, for then he has not merely exposed the 
goods to the chance of injury, he has injured them 
himself. Finally the description “ all risks ” does 
not alter the general law ; only risks are covered 
which it is lawful to cover, and the onus of proof 
remains where it would have been on a policy 
against ordinary sea perils.

I  think, however, that the quasi-universality of 
the description does affect the onus of proof in one 
way. The claimant insured against and averring 
a loss by fire must prove loss by fire, which involves 
proving that is is not by something else. When he 
avers loss by some risk coming within “ all risks,” 
as used in this policy, he need only give evidence 
reasonably showing that the loss was due to a 
casualty, not to a certainty or to inherent vice or to 
wear and tear. That is easily done. I  do not 
think he has to go further and pick out one of the 
multitude of risks covered, so as to show exactly 
how his loss was caused. If  he did so, he would 
not bring it any the more within the policy. These 
considerations answer the appellants’ complaint 
that the plaintiffs were meagre with their proof. 
So they were, but it was enough for them to prove 
some casualty insured against. Rowlatt, J., as I  
venture to think, attached too much importance to 
the absence of any kind of marine disaster. If  the 
casualty was fortuitous, it needed not to be a 
calamity.

As a good deal of the damaged cargo was on 
deck, there arises for decision a point upon the 
Marine Insurance Act, which was strongly pressed 
upon your Lordships. The first schedule sets out 
a Lloyd’s form of policy and a series of rules for its 
construction “ where the context does not other
wise require,” and, out of seventeen following rules.
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in all but one the meaning of some particular term 
is expounded. The schedule in fact contains a 
typical document with an elaborate interpretation 
clause. I  can conceive no subject on which the 
Legislature is less likely to have wished to make a 
change or to declare that what people have hitherto 
meant in business shall be their meaning no longer. 
Theretofore all concerned, when they said “ goods ” 
simply, meant goods under deck or goods in and 
over all according as the usage of the trade in 
which the goods were to be carried did not or did 
include a usage to carry on deck. Why should a 
Codification Act abolish that habitual meaning 
and make the word mean the one or the other 
according as there is or is not a drafting usage among 
those who prepare and those who sign policies ? 
No one has suggested any reason for such a change.

Even if the schedule has changed the law, does 
it affect this case ? Sect. 30 (2) is an interpretation 
section. It  says “ the terms and expressions 
mentioned in sched. 1 shall be construed as having 
the scope and meaning in that schedule assigned to 
them.” Now this policy, as expanded by the 
covers, does not contain any term cr expression 
mentioned in art. 17 of sched. 1 ; it says, “ wool,” 
“ wool clips,” or “ bales of wool,” not deck cargo 
or cargo or goods. Next, the rule does not apply 
“ except where the context does not otherwise 
require.” Now the form is for a voyage in a named 
ship, “ beginning the adventure upon the said 
goods, from the loading thereof aboard ship,” but 
the context consists of additional words, which 
make the adventure begin from the sheep’s back 
and continue by land and/or water in coasters and 
hulks and while awaiting transhipment. I  greatly 
question, if this context does not require something 
different from the mere insurance of deck cargo 
specifically. In any case, if this rule of interpreta
tion is new, the appellants find considerable difficulty 
in making it apply to this policy on any strict 
construction, and unless the construction is to be 
very strict, there is no ground for questioning that 
the rule is not new, but only embodies the existing 
law. This cargo is insured specifically, for it is 
described as wool “ clips ” and “ bales of wool.” 
To say that it is not insured specifically, though it 
is described specifically, unless it is insured as on 
deck however described, conflicts with the rest of 
the sentence. Clearly living animals have to be 
insured specifically as living animals, and not under 
the general denomination of goods. From the 
specific description the underwriter must take 
notice of the place of stowage, where a usage as to 
the place of stowage of such goods is, or is deemed 
to be, known to him.

Then there are the words “ in the absence of any 
usage to the contrary.” Buie 17 is a direction as 
to the apt mode of drawing up a policy, that is 
primarily as to the use of words. The rule in 
construing and therefore in drawing contracts is 
that the words must be understood with reference 
to the circumstances in the light of which the 
parties contract. When there is a usage to carry 
all or any goods on deck, which both parties know 
or are deemed to know, their words may be selected 
and will be construed with reference to*it. In  such 
circumstances even a general word, “ goods,” will 
derive its meaning from the usages of the carrying 
trade known to the contracting parties, just as 
much as from any usage known to both, as to the 
meanings of terms in the general vocabulary of 
commerce. Now the word “ usage ” is not expressly

limited, and a usage to carry on deck is a usage like 
another ; only the context, therefore, can restrict 
it to a usage of drafting policies. What is that 
context ? Goods on deck are still “ goods,” and 
“ goods ” are specifically described for insurance, 
when the policy says what they are specifically- 
It  is not a specific description to say where they arc. 
So much for mere language. What makes “ goods ’ 
insufficiently specific for an insurance on deck cargo 
is not any usage of underwriters to use words in a 
technical sense, but the usage of carriers to stow 
goods under deck, as being the safest place. A 
usage to carry on decK is a usage to the contrary 
to that, and, therefore, where it exists, its presence 
prevents any misdescription from arising. If  in 
all carrying trades cargo was carried in and over 
indiscriminately no one would ever have dis
tinguished between one position and the other any 
more than between one hold and another. No 
doubt, if ever a usage arises among those who 
draw and sign and accept policies to mean by 
“ goods ” any kind of goods, stowed anywhere, 
that also might be proved as a “ usage to the 
contrary,” but the respondents’ point here is not 
that the “ usage to the contrary ” can never be 
such a usage as the appellants say it must be, but 
that it is not exclusively so, for a usage to carry on 
deck is also a usage to the contrary. For my part, 
I  think them right.

Perhaps I  might venture to say that in this 
article the Legislature has used language to express 
its thoughts with less than its accustomed felicity, 
but I  think that there are special reasons to exp tun 
this. It  may easily happen to anyone who 
endeavours to crystallise in a sentence the language 
of a century’s decisions to draw the line somewhat 
uncertainly between the usual mode of carrying 
particular goods and the usual meaning of or 
description of those goods in a policy. In  Lord  
Mansfield’s time goods on deck were said not to be 
covered by a policy “ on goods,” because, in the 
language of insurance, goods only meant goods 
which were merchantable and a part of the cargo- 
Hence a captain’s effects and goods lashed on deck 
were not covered. Apparently (though not quite 
certainty) the objection that the goods lashed on

not part of the cargo, which normally would be 
under deck, and not on the fact that they were not 
merchandise, but were the master’s own effects : 
(Ross v. Thwaite, 1 Park, 23). In  1892 the opinio’’ 
was clearly expressed that goods on deck were not 
within the description of goods in the policy ■ 
(Backhouse v. R ip ley , 1 Park 24). Lord Ellen- 
borough held in 1815, that underwriters were 
bound to take notice of a usage to carry carboys o* 
vitriol on deck “ without any communication, 
and so a policy on carboys of vitriol covered the’1 
on deck : (D a  Costa v. Edmunds, 1 Camp. 142). ty 
the general usage of the carrying trade, goods wer1 
only properly stowed when stowed under deck, 
but when, by a particular usage of a particula' 
trade, or referring to particular goods, they wer1 
properly stowed though stowed on deck, the under 
writer must be taken to know it as part of 
business equipment, and to contract to insure gooo- 
in that trade or of that description with reference 
to the usage. Subsequent authorities develop 
this view. Evidence of a usage of underwrite’ " 
not to pay for boats when slung on the quartc’ ’ 
though the policy was on “ ship, boat and otbc
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furniture,” was held inadmissible as contradicting 
the express’ language of the policy : (B lackett v. 
Royal Exchange Assurance, 2 C. & J. 249), and 
Ross v. Thw aite  was explained by Lord Lyndhurst, 
'“•B- upon the view that by an implied term of 
the policy the underwriter is liable for goods insured 
only when so carried as to be exposed to ordinary 
and not to extraordinary and uncommunicated 
Perils. Hence “ an usage that they are not covered 
oy an ordinary policy upon goods, but that they 
require a distinct explanation to the underwriter 
°f the part of the ship in which they are to he 
carried or (where that will imply the same informa
tion) of the nature of the goods, is not at variance 
J'uth any part of the policy.” In  commenting on 
this case in M yers  v. S a ri (30 L. J. Ex., at p. 13), 
fockburn, C.J. says that it goes to the verge of 
Permissible exclusion of evidence, and that Ross v. 
th w a ite  and Backhouse v. R ip ley , cases which had 
never been questioned, showed that by usage the 
general terms in the policy had received a limited 
Slgnification. In  the same case Blackburn, J. 
considered that Lord Lyndhurst meant that, 
taking the language of the. whole contract, it 
O'Unced upon the face of it an intention not to use 
the phrase in question in the particular sense 
SOught to be put on it. In  substance this was the 
ijew adopted in M il le r  v. T ithe ring ton  (30 L. J. 
~!|X' 217), briefly affirmed in the Exchequer Chamber, 
” L. J., Ex. 363, where on demurrer a plea of a 
custom of Liverpool underwriters not to pay for 
general average on timber jettisoned from deck 
was sustained on a declaration on a Liverpool 
Policy upon ship. It  was pleaded as a custom in 
v™ Horth Atlantic timber trade that under
writers were not liable under such circumstances, as 
noth assured and underwriter well knew when they 
entered into the contract, and Martin, B. assigns 
as the reason for his decision that Blackett's case 
i* really an illustration of the rule first recorded in 
Ross v. Thw aite, and that in such cases words are 
used in particular trades in a particular sense, 

hich the parties may prove by evidence.
As far as I  know, questions relating to insurance 

°n deck cargo in actions on a policy for loss of the 
cargo by perils insured against did not come up for 
Uy considerable amount of further discussion in 
ms country till 1903, the propositions laid down in 
 ̂ . 2nd edit, of Arnould on Insurance (p. 263) 
eing generally accepted, namely, “ goods carried 
U deck, as they are exposed to a greater hazard 
nan goods carried in the ordinary way, are not 
°vered by a general insurance in the common 
mi of goods and merchandise ; if, indeed, they 

so carried by virtue of any general and welfare
known custom of the particular course of trade,

which the insurance is effected, the under- 
iter is presumed to be acquainted with such 

f a ' ?6 without having notice, and therefore may 
v . y bo supposed to undertake the risk of their 
reein§ 80 carried on deck.” In  19J3 Walton, J.

viewed the subject in a remarkable judgment 
1 p o llin a ris  Company v. N ord  Deutsche Insurance  
pOWip any , 9 Asp. Mar. Law Cas. 526 ; 89 L. T. 
^ eP- 670; (1904) 1 K. B. 252) and stated
0£6Se conclusions : “ When from the description 

the goods or the voyage, or both, it is 
Pparent that in accordance with a well-known 

Dr v,tlce or usage of trade the goods will or even 
ca may be carried on deck, then even in the
Ue 6 y°yaSes by sea, when goods so carried are 

cessajily exposed to peculiar dangers, still the

underwriters will be deemed to have consented to 
take this risk and will be liable for any loss of deck 
cargo by perils insured against ” (at p. 528, Asp.; 
p. 258 of L. Rep.). . . “ The rule against
carrying goods on deck is usually involved in and 
depends on a larger and wider rule, which is that 
goods carried on a vessel should not be stowed so 
as to be exposed to unnecessary and extraordinary 
peril during transit.”

The result would appear to be as follows :—
(1) In  the absence of proof of a special meaning 
attaching to the word used, and of contracting with 
reference to that meaning, anything coming under 
the description of the subject-matter of insurance 
which is expressed in the policy is covered ; but
(2) there is an implied exception from the liability 
of the underwriter, that he does not cover losses 
where they are caused by exposure of the subject- 
matter by those in charge of the adventure to 
extraordinary perils, of which the risk of deck 
carriage is one. (3) If  the underwriter knows by 
the special description employed or otherwise, 
or if he is deemed to know it without notification 
because of the existence of a usage in the carrying 
trade to which the insurance refers that the goods 
may be carried on deck, his contract is taken to 
assent to that mode of stowage, and then either he 
agrees to cover such extraordinary perils or they 
cease to be extraordinary and so are covered. 
The important thing to notice is that the usage in 
question is a usage of the carrying trade to do a 
certain thing, and is not a usage of the business of 
insurance to attach a special meaning to a particular 
term, or to recognise a special liability in certain 
circumstances though only general terms are used. 
Such, I  think, was the law before it was codified by 
the Act of 1906, and such, in my opinion, it remains. 
The particular wording of art. 17 obviously is not 
that which would have been adopted if totally new 
legislation was being framed. It  takes its colour 
from the decisions, and reference to those decisions 
shows how the article came to be framed as it was. 
I  think that it makes no change in the law.

The fact which I  am not able to find established 
in the evidence as the Court of Appeal found it 
is the existence of a custom of underwriters to 
insure wool on deck during this transit under 
general terms not specifying that it may be stowed 
on deck. There was no evidence ot actual know
ledge that wool was ever carried on deck so far as 
the defendants were concerned, and their under
writer denied it. There was none of general 
knowledge of the practice and there was evidence to 
the contrary. True the cover was many years old 
and had been annually renewed, but no claims 
were proved to have been made and paid on the 
footing of the wool being carried on deck. A 
man may know that in some instances his cargo 
is being put on deck without this being evidence 
against him of a usage to carry on deck, for he may 
be relying on his right to claim damages for improper 
stowage if any harm is done. So these under
writers may have renewed the cover annually, 
relying on their not being on the risk except for 
under-deck cargo. If  so, the renewal of the insur
ance does not show that they used general terms 
to cover the cargo whether on deck or not. To 
make them liable there must be proved, in 
fact, a usage to carry on deck, which they are 
deemed to know, and then a liability arises in 
such circumstances in respect of deck cargo, though 

* unspecified.
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There remains an argument based on the reading 
of sect. 78 (4) of the Act which is very novel. It  
is one of the disadvantages of codification that new 
terms used or even unfamiliar sequences of pro
positions suggest that the law has been changed 
where those familiar with the old decisions would 
not have suspected it. The argument affords a 
striking instance of this. The section obviously 
refers to suing and labouring. It  cannot possibly 
be read as meaning that if the agents of the assured 
are not reasonably careful throughout the transit 
he cannot recover for anything to which their 
want of care contributes. The point, therefore, 
fails.

I  think the appeal should be dismissed.
Solicitors for the appellants, Waltons.
Solicitors for the respondent, Ballantyne, C liffo rd , 

and Co.

uprcme Com! of l it t ir ta to .
COURT OF APPEAL.

M onday, Nov. 29, 1920.
(Before B a n k e s , A t k i n , and Y o u n g e r . L.JJ.)

T h e  K r o n p r in z  O l a v . (a) 
a p p e a l  f r o m  t h e  a d m i r a l t y  d i v i s i o n .

L im ita tio n  o f lia b il ity —F un d — Claim s by cargo 
owners and others— N o c la im  by owners o f the 
damaged ship  — Proceedings pending abroad— 
U nliqu idated cla im s— Rights o f  p la in tif fs  against 
lim ita tio n  fu n d — T im e fo r  b ring ing  in  cla im s— 
Discretion— M erchant S h ipp ing  A c t 1894 (57 & 58 
Viet. c. 60), ss. 503, £04.

E a r ly  in  1917, after a co llis ion between two Norwegian  
vessels, the C. and  K., the C. sank. I n  M arch  1917, 
the owners o f the C.’s cargo began an action against 
the owners o f the K. in  the A d m ira lty  Court. I n  
M a y  1919 both vessels were pronounced to blame, 
and it  was adjudged that the p la in tif fs  should 
recover h a lf o f  the amount o f the ir damage fro m  
the defendants. Thereupon the oumers o f the K. 
commenced a lim ita tio n  action against the owners 
o f the C., the owners o f  her cargo, and a l l  persons 
c la im ing  to have received damage by reason o f the 
co llis ion  ;  and in  Feb. 1920 a decree was p ro 
nounced lim it in g  the lia b il i ty  o f the owners o f the
K. to 81. per ton on the registered tonnage o f the K., 
calculated in  accordance w ith  the provis ions o f 
the M erchant S h ipp ing  A c t 1894 ;  and i t  was 
ordered that a l l  cla im s be brought in  w ith in  three 
months and that cla im s not so brought in  would  
be excluded fro m  sharing in  the lim ita tio n  fu n d .

C la im s were f ile d  by the owners o f  the C.’s cargo. 
The owners o f  the C. entered an  appearance, but 
took no fu rth e r steps in  the lim ita tio n  proceedings. 
I n  Feb. 1919 the owners o f the ,C. had commenced 
an action .in  N o rw ay against the owners o f the 
K., and in  June  1920, when the reg is tra r made his  
report, the t r ia l o f  the Norwegian action teas s t i l l 
pending. The owners o f the K. subsequently took 
out a summons asking that the report be not con
firmed, and that they m ight have leave to f i le  a 
cla im  against the fu n d  in  respect o f any l ia b il ity  
they m ight in c u r under the Norwegian proceedings. 
H il l ,  J . dismissed the summons.

‘.a) R epo rted  by  W . C. Sand fo bd , E sq ., B a rr is te r-a it-  
Eaw.

The p la in t if fs  appealed.
Before the ir appeal was heard the N orw egian court 

had pronounced the K. tw o-th irds to blame, but 
had not assessed the damages.

H e ld  by Bankes and A tk in , L .J J .  ( Younger, L .J -  
concurring on d ifferent grounds) (1) that the 
p la in t if fs  were not entitled under the lim ita tion  
sections o f the M erchant S h ip p in g  A c t to have the 
d is tribu tion  o f the fu n d  stayed ; (2) that lim ita tion  
proceedings do not contemplate cla im s by p la in tiffs , 
and that the owners o f the K. could not f ile  0 
cla im  against the fu n d  in  the ir own r ig h t ;  (3) 
(A tk in , L .J .  doubting) that i f  an  app lica tion  had 
been made in  proper fo rm  the court would have had 
a discretion to extend the tim e before d istribu ting  
the fu n d , in  order to a llow  the p la in t if fs  to ascertain 
the ir l ia b il ity  under the pending N orw egian ju d g 
ment and to a p p ly  to the court to ad just the d is tr i
bution o f the fu n d  so that the p la in t if fs  might 
obtain credit fo r  the amount to be p a id  under the 
Norwegian ju d g m e n t;  (4) but that, having regard 
to the lapse o f  tim e since the collis ion, the court had 
r ig h tly  exercised its  discretion in  refusing to postpone 
the d is tribu tion  o f the fu n d .

Decision o f H i l l ,  J .  affirmed.

A p p e a l  from a decision of H ill, J., who dismissed 
the plaintiffs’ application that the registrar’s report 
in an action of limitation be not confirmed, and 
that the plaintiffs should be at liberty to file ft 
claim.

The following statement of the facts is in suD- 
stance taken from the judgment of the learned 
judge given on the 29th July 1920. On the 
2nd Feb. 1917 a collision occurred between the 
Norwegian steamships K ro n p rin z  Olav and Cuba- 
The Cuba sank with her cargo. On the 3rd March 
1917 the owners of the cargo laden on board the 
Cuba began an action in  rem  in this court against 
the owners of the K ro n p rin z  Olav. On the
13th May 1919 a decree of both to blame w-a3 
pronounced in that action, and the owners of the 
K ro n p rin z  Olav were accordingly condemned in a 
moiety of the cargo owners’ damages. The owners 
of the K ro n p rin z  O lav thereupon brought a suit 
of limitation of liability in accordance ■ with the 
provisions of sects. 503 and 504 of the Merchan 
Shipping Act 1894 against the owners of the Guba> 
the owners of her cargo, and all persons claiming 
to have suffered damage by reason of the collision- 
On the 2nd Feb. 1920 a limitation decree 
pronounced by this court, and that decree contained 
the usual provisions as to bringing in claims withm 
a certain time (three months) and as to excluding 
claims not brought in. Claims were filed by i® 
owners of the cargo on board the Cuba and by t® 
master and the crew of the Cuba in respect of the1 
lost effects. A reference was held in pursuant 
of the limitation decree, and on the 29th Ju® 
1920 the registrar made his report. He found t® 
amount due to the claimants who had filed clam1' 
to be in the aggregate 23,7251. 12i. (id. The am°n® 
of the limited liability of the owners of *®. 
K ro n p rin z  Olav was 93851. 16s. 9d. That amou®̂  
has been duly paid into court under the limitatm 
decree. The owners of the Cuba did not file aC-' 
claim in the proceedings under the limitatm 
decree. They entered an appearance, but t®e' 
did nothing further.

The Merchant Shipping Act 1894 provides by
Sect. 503 : The owners of a ship, British or f°re’®̂g 

shall not, where all or any of the following oecurre®
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take place without their actual fault or privity; that 
18 to say . . . ( d )  where any loss or damage is 
caused to any other vessel, or to any goods, 
Merchandise, or other things whatsoever on board any 
other vessel, by reason of the improper navigation of 
the ship, be liable to damages beyond the following 
amounts, that is to say . . . ( ii)  in respect of loss of, 
°r damage to, vessels, goods, merchandise . . .
an aggregate amount not exceedings eight pounds for 
each ton of their ship’s tonnage.

Sect. 504 : Where any liability is alleged to have 
been incurred by the owner of a British or foreign ship 
111 respect of . . loss of or damage to vessels or
goods, and several claims are made or apprehended 
M respect of that liability, then, the owner may 
aPply in England and Ireland to the High Court 
' • . and that court may determine the amount of
the owner’s liability and may distribute that amount 
rateably among the several claimants, and may stay 
any proceedings pending in any other court in relation 
to the same matter, and may proceed in such a manner 
and subject to such regulations as to making persons 
interested parties to the proceedings, and as to the 
exclusion of any claimants who do not come in 
tnithin a certain time, and as to requiring security 
< v°m the owner, and as to payment of any costs, as 
the court thinks just.

His Lordship proceeded as follows : “ I  was told 
that the owners of the Cuba are suing the owners 

the K ro n p rin z  O lav in Norway, and that a 
decision is expected some time in the autumn.” 
I That action was commenced on the 17th Feb. 1919, 
and judgment was given on the 30th Sept. 1920, 
condemning the owners of the K ro n p rin z  Olav in 
two-thirds of the damages of the owners of the 

“ i n these circumstances the owners of 
the K ro n p rin z  Olav apply by the present summons 
tor an order that the report be not confirmed, and 
that they, the owners of the K ro n p rin z  Olav, be 
at liberty to file a claim. They fear that as the 
Result of the proceedings in Norway, they may 
become liable in damages to the owners of the Cuba, 
?bd if they have to pay the owners of the Cuba in 
■Norway they desire to stand in their shoes and 
Prove against the limitation fund in respect of any 
Moneys so paid. The claimants, in whose favour 
r«e registrar has reported, object, and assert that 
*bey are the only claimants before the court, that 
he time limited for bringing in cliams has expired, 

rhat the owners of the Cuba have brought in no 
claim, and that the owners of the K ro n p rin z  Olav 
are not in a position to bring in any claim.

1 think the objections of these claimants are 
.̂bond. No doubt if the owners of the K ro n p rin z  
lav had discharged a liability arising out of the 

. lision to the owners of the Cuba, they would 
1,1 the limitation proceedings be entitled to stand 
b the shoes of the owners of the Cuba and prove 

against the fund as being subrogated to the rights 
1 the owners of the Cuba : (see The Crathie, 

r„ Asp. Mar. Law Cas. 256; 76 L. T. Rep. 
b“* ; (1897) P. 178). But they have not paid 
„nything and are not yet found liable to pay 
bything. They have no claim against the fund, 

a 7?̂  have filed no claim within the time limited, 
d they are to-day not in a position to file any 

aim °r to say with any certainty that they will 
er have a claim which could be filed at any 

■be. j n these circumstances it would in my 
t , f yblent be wrong to postpone the right, which 

6 claimants who have proved have already 
of^ lred, to have the fund distributed in satisfaction 

their claims. I  dismiss the summons with costs.”
plaintiffs appealed. 

Vol. X V ., N .S.

C. JR. D un lop , K.C. and J . B . A s p in a ll for the 
appellants. — Under sects. 503 and 504 of the 
Merchant Shipping Act 1894, the appellants are 
not liable under English law, beyond 81. a ton, 
i.e ., 93851. for damages arising out of the
collision. If  they are adjudged to pay and do 
pay under Norwegian law some 16,0001. to the 
owners of the Cuba, they ought to be allowed 
to stand in the shoes of the owners of the Cuba 
and claim against the limitation fund in respect 
of that payment. The owners of the Cuba have 
made no claim against the limitation fund, 
although they entered an appearance in the 
limitation action. That is immaterial, and the 
appellants are entitled to credit for any sums to 
be paid to the owners of the Cuba :

The Crathie, 8 Asp. Mar. Law Cas. 256 ; 76
L. T. Rep. 534 ; (1897) P. 178 ;

R ankine  v. Raschen, (1877) 14 Sc. L. Rep. 725 : 
4 Rep. 725.

The plaintiffs should be allowed to put in a claim 
against the limitation fund in respect of their 
liability to the owners of the Cuba, and the dis
tribution of that fund should be postponed. The 
time for sending in claims may be extended:

The Zoe, 5 Asp. Mar. Law Cas. 583; 54 L. T. 
Rep. 879 ; 11 Prob. Div. 72.

If  the appellants are not entitled as of right to 
that extension the court should in the circum
stances of the present case exercise its discretion 
in their favour.

G. P . Langton  for the respondents, the claimants 
against the limitation fund.—The plaintiff’s claim 
is merely contingent; its amount is not at present 
ascertained, and there are no materials before 
the court for ascertaining it, and the court has 
never so far allowed such a claim. In  the cases 
cited the amounts claimed by the plaintiffs in the 
limitation proceedings were in respect of moneys 
already paid to persons who had not taken part in 
the limitation proceedings; here no such payment 
has been made. The plaintiffs are at fault for their 
delay ; they have long been aware of the action 
pending against them in Norway, and they took 
no steps to safeguard themselves in the limitation 
proceedings from the effects of an adverse judgment 
in Norway. The claimants should not be required 
to wait any longer for the distribution of the 
limitation fund.

D un lop , K.C. in reply.
B a n k e s , L.J.—This is an appeal from a decision 

of Hill, J., and, as put by Mr. Dunlop for the 
plaintiffs, raises an important question. Mr. 
Dunlop’s claim in substance was that under the 
circumstances of this case the plaintiffs had a right 
to an order from the court staying the distribution 
of the fund paid into court in the limitation pro
ceedings until they had had the opportunity of 
bringing before the court a claim on their own 
behalf founded upon the amount which they had 
been held in a Norwegian court liable to pay to the 
owners of the Cuba.

[The Lord Justice stated the facts and continued]:
Upon those facts the main contention is that the 

plaintiffs have a right to have the distribution of 
the fund stayed and a right to bring forward their 
claim, whenever it is ascertained, to rank as a 
claim which must be allowed. The foundation 
of Mr. Dunlop’s argument is that under sect. 503 of 
the Merchant Shipping Act 1894, the plaintiffs have

2 S
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a statutory right to have the amount of the damages 
which are payable by them under the decision of the 
Admiralty Court, limited. There are two observa
tions which it seems to me it is necessary to make 
in reference to that contention. First, the statute 
can only affect claims of persons who are affected 
by the statute, it can have no effect upon a claim 
by a foreigner in a foreign country, and, therefore, 
it is not true to say that the statute gives the owner 
of a vessel any absolute right to limit the amount 
of his liability ; the right is qualified by the fact 
that it has reference only to the claims of persons 
who are affected by the statute. Secondly, it 
appears to me on reading sect. 504 that the 
claimants there referred to are clearly persons 
other than the person who is seeking to limit his 
liability, and that when the application was made 
to the court below and to this court that the 
plaintiffs, the owners of the K ro n p rin z  Olav, might 
bring in a claim, their application was wrong in 
form ; the proper form would be an application 
that they might have the benefit of the statute 
by being allowed credit, as against the fund, for 
any amount that they may have to pay in respect 
of the Norwegian judgment. That is more a 
matter of form than a matter of substance, but as a 
matter of form I  think that the plaintiffs are wrong 
in suggesting that they have any claim in their 
own right which they can bring forward as against 
the fund.

The decree which was made followed the language 
of the section, and it not only limited the liability 
to a certain amount, but it ordered that advertise
ments should be issued intimating to “ all persons 
having any claim in respect of loss or damage caused 
as aforesaid that if they do not come in and enter 
their claims on or before the 3rd day of May 1920. 
they will be excluded from sharing in the aforesaid 
amount.” The court clearly was competent to 
make such an order, and if a claimant did not come 
in and make a claim by that date he was in mercy, 
and it would be in the discretion of the court as to 
whether he should be allowed to make his claim 
in spite of the fact that the time had expired. There 
is no doubt whatever that the court had jurisdiction 
to extend the time, and, in my opinion, it ought 
always, in a proper case, to extend the time if it 
is shown that for some good reason the claimant 
was not in a position to make the claim within the 
time specified. I  think the fact that the court has 
jurisdiction to extend the time is quite plainly 
established by decided cases: See, for example, 
The Zoe (5 Asp. Mar. Law Cas. 583 ; 1886, 
54 L. T. Rep. 879; 11 Prob. Div. 72). I  am 
of opinion, therefore, that assuming the plain
tiffs had made their application to the learned 
judge in the proper form and had asked him for an 
extension of time, it would have been within his 
jurisdiction to grant the application, not because 
the plaintiffs had an absolute right to an order as a 
matter of course, but because the court would, in 
my opinion, have had jurisdiction to allow the 
plaintiffs to put forward a claim in proper form, 
although the owners of the Cuba had not themselves 
put forward any claim in time or at all, and although 
possibly some considerable time may have elapsed 
since the date fixed for bringing in claims.

Some question may arise as to whether there is 
any difference between the case in which the ship
owner who has successfully established his right 
to limit his liability is called upon to meet a claim 
by a claimant resident abroad and has either

[Ot. of App.

established, or is seeking to establish, his right 
abroad. I  do not think it is necessary to decide 
that question on this particular appeal, but, 
speaking for myself, I  think that it is difficult to 
see why any distinction should be drawn between 
the two cases if the object of the court is to give to 
the applicant the relief which as between himself 
and the claimants to the fund, the statute seems 
to me to contemplate that he should have.

I  do not think it is necessary to decide that point 
definitely on this particular appeal, because 
Mr. Langton for the defendants has satisfied me 
that, having regard to the dates, the order of the 
learned judge was in substance right.

This collision took place as long ago as Feb. 1917. 
The plaintiffs have known of these proceedings in 
Norway ever since Feb. 1919. The decree in the 
limitation action was not made till Feb. 1920, and 
the plaintiffs were apparently content, as is stated 
in their affidavit, to take their chance of the pro
ceedings in Norway turning out in their favour. 
They did not at the time at which the decree of 
limitation was made, or at any subsequent stage 
until after the report of the registrar, attempt to 
bring forward or indicate that there was this con
tingent liability in respect of claims which the 
owners of the Cuba might establish in Norway. 
The plaintiffs allowed time to run on and did 
nothing until this very late stage in July 1920, 
when the application was made to the judge to 
further hang up these proceedings. I  am satisfied 
that although it was the intention and the object 
of the statute to protect an owner by allowing him 
to limit his liability in the manner indicated by 
the statute, it was also the intention that within 
some definite time, to be fixed by the court at the 
time of the decree, those persons who would be 
entitled to any distribution of the fund in court 
should have the amounts paid out. I t  seems to 
me that quite sufficient time has elapsed, and that 
it does not lie in the mouths of these plaintiffs, who 
have done nothing for so long and have been con
tent to trust to the Norwegian decision being m 
their favour, to come at this last stage and to 
endeavour to hang up these proceedings for ® 
further indefinite time ; for, even now, the amount 
of the damages is not ascertained and there Is 
no indication as to when it is likely to be ascer
tained.

For these reasons I  come to the conclusion that 
the learned judge’s order was in substance right, 
and that the distribution of this fund ought no 
any longer to be delayed. It  is a matter entirely 
in the discretion of the court whether the distribu
tion shall be further postponed, and in my opinion 
the right view is that the time has come when t-ne 
fund should be distributed. Under these circum
stances it does not seem to me necessary 
discuss either of the two decisions to whic1 
we have been referred, The C ra ith ie  (8 Asp- 
Mar. Law Cas. 256; 76 L. T. Rep. 534; (l®y; 
P. 178) and R ankine  v. Raschen (1877, 4 Rep. 72o . 
14 Sc. L. Rep. 476), because the facts in those case 
were so different. In  both cases a sum of money 
had in fact been paid to claimants, and they were.
I  think, bound by the provisions of the statu*®) 
I  do not think it is possible to extract from eitbê  
of those decisions any real assistance in referent 
to the proposition which has been propounded Dy  

Mr. Dunlop for the plaintiffs. .
In  my opinion the appeal fails and must 

dismissed with costs.
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A t k i n , L.J.—This application arises out of a 
collision which took place in 1917 between two 
Norwegian-owned vessels, the K ro n p rin z  Olav and 
the Cuba, in which the K ro n p rin z  Olav sank the 
Cuba. Neither of those parties, being Norwegians, 
are subject to the operation of English statutes, 
but by sect. 504 of the Merchant Shipping Act of 
1894, it is provided that “ where any liability is 
alleged to have been incurred by the owner of a 
British or foreign ship in respect of loss of life, 
personal injury, or loss of or damage to vessels or 
goods . . . the owner may apply ” for a
limitation of proceedings. What the exact restric
tion is upon the rights of the owner of a foreign ship 
m that respect, if any, it is unnecessary to say, 
but certainly those are very large rights given to 
foreign owners. The owners of the K ro n p rin z  
Olav commenced proceedings in the Admiralty 
Court with a view of having their liability limited. 
They did not do so until the owners of the cargo 
°n the Cuba had commenced the ordinary Admiralty 
proceedings against the owners of the K ro n p rin z  
Olav, and an award had been made in favour of 
Ibe plaintiffs in that action. Thereupon the owners 
of the K ro n p rin z  Olav commenced their proceedings 
mr limitation of liability against the owners of the 
Cuba, the owners of the cargo, and all other persons 
"'ho were said to have sustained damage. Those 
proceedings were commenced in 1919, and on the 
2nd Feb. 1920 a decree was made in the ordinary 
form.

[The Lord Justice read the decree and proceeded :] 
The registrar and merchants proceeded to deal 

^rth the claims that were brought in, and duly 
Ĵ ade their report on the 29th June last. Upon 
that report, if the parties accepted it, in accordance 
"nth ordinary practice, I  think the amounts would 
be paid out ; there would be no express motion 
f° confirm the report, but an application might be 
^ade to confirm it or an application might be made 
Complaining of it, and in this particular case on 
"be 7th July the plaintiffs in the action took out 
fbis summons “ that the registrar’s report be not 
confirmed and the plaintiffs be at liberty to file a 
maim.” It  appears to me that this was an unfounded 
application. What the plaintiffs had in their minds 
"'as, that ever since the beginning of 1919 the 
9"mers of the Cuba had been taking proceedings 

personam, against them in the Norwegian courts 
for damages in respect of the loss of the Cuba, and 
the owners off the Cuba had not brought in any 
claim before the registrar and the merchants. 
1 bey preferred to rely upon their own courts in 
j'cspect of that liability which they were entitled 
0 enforce in Norway, as they clearly were not 

subject in their own courts to the restrictions 
opposed upon them by the English statutes, and 
hose proceedings were still pending at the time 

that this summons was taken out. What the 
Plaintiffs desired was that they should have the 
benefit of any claim made in the Norwegian action 
J"bich they might have to settle, so that the distri
bution of thé proceeds in the Admiralty Court 
[eight be made upon the footing that the owners of 
fhe Cuba had made a claim which in fact they had 
P°t made, and that the plaintiffs should have credit, 
h the proceedings here against the total sum paid 
nt'0 court, in respect of the claim made by the 

owners of the Cuba.
To my mind it is entirely wrong to say that 

Proceedings in limitation actions contemplate any 
aim by plaintiffs. The contention seems to me

to be a contradiction in terms; the claims are 
claims against the plaintiffs, claims to enforce 
liability against the plaintiffs ; the claims can only 
be paid out of the fund ; and, therefore, for the 
plaintiffs to apply to be allowed to file a claim, is 
an application for something to which it seems to 
me they were not in the least entitled. Neverthe
less, it may be that they were entitled to make an 
application on the ground that the fund in court 
ought not to be distributed except upon the footing 
that certain claims not in this country had been 
made ; and the question is whether that application 
ought to be acceded to, made in that form in this 
particular case. It  is plain I  think that the dis
tribution of the fund in court is not dependent 
upon the claims that are brought in and assessed 
before the registrar and merchants, because it may 
be that a claim has already been settled by the 
plaintiff, and, if so, it is bus duty to bring that 
fact before the court in order that the sum which 
has already been paid should be taken into account 
in relief of his liability to which, on the hypothesis 
that his liability is limited to 81. per ton on the 
registered tonnage of his vessel, he is entitled. I  
say the distribution is not on the claims as brought 
in before the registrar, because when the court is 
informed that the plaintiff has paid such a claim 
as that, unless all parties accept it the registrar 
and merchants have to ascertain what was the true 
amount of that claim if it had been brought in ; 
otherwise a serious injustice might be done to the 
other parties by the claim being taken into account 
on a larger footing than in fact it deserved, and 
therefore it may involve an investigation by the 
registrar and merchants.

I  know of no case where the registrar and mer
chants, or the court, in dealing with something 
which is not the subject matter of a claim brought 
in before the registrar and merchants have dealt 
with it except upon the footing that payment has 
actually been made by the plaintiffs. The sugges
tion here is that the court has a further power to 
consider not only a claim in fact made within the 
jurisdiction and settled, but a contingent claim 
that is being made or may be made abroad, in 
respect of a party who is not subject to the restric
tions of the particular section of the Merchant 
Shipping Act. I  have been in very considerable 
doubt whether such a claim can be considered at 
all, because the benefit that is given under this 
statute is given, I  think, to persons who come 
within the jurisdiction of the statute; it is a 
restriction upon the rights of persons, who, on this 
hypothesis, have got a claim larger than in fact 
they are going to be paid, and that restriction 
does not apply at all in the case of foreigners who 
are in a position to make their claim outside the 
jurisdiction. I  see nothing to compel them, at 
any rate, to come here and make their claims, and 
if there is nothing to compel them to make their 
claims here I  find it very difficult to conceive that 
the court can order the fund to be adjusted upon 
the footing that such a claim was made. I  do not 
propose to determine that matter, however, as 
I  think it is unnecessary.

One of the features, and a necessary feature, of the 
procedure under the Act is that there is a period 
of time to be fixed by the court within which claims 
must be brought, otherwise they are excluded. 
I  agree that in special circumstances there may be 
grounds for extending that time, but the object 
is plain enough. It  is to enable the amounts that
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are to be paid out of the fund in court to be ascer
tained, because the portion which each claimant 
will be entitled to receive out of the fund in court 
depends upon the precise assessment to a shilling 
of all the other claims which have to be brought 
into account, and it is obvious that if claims are 
left outstanding there will be a delay in ascertaining 
how much each person can receive. It  would be 
a very hard position if, in spite of the decree made 
in accordance with the Act fixing a period of time 
after which claims are excluded, the registrar and 
merchants, for the purpose of assisting the court 
to determine how much money is to be paid out, 
are to take into account contingent claims which in 
fact have not been made at all, but which may 
yet be made because of a right in the future. In  
this case a claim was made in Norway within two 
years of the collision, but supposing the limitation 
suit had been commenced, as might very well have 
happened, within a month or two of the collision. 
The suggestion that the court must wait until a 
person who has a foreign claim has first of all 
delayed until the extreme period of limitation, 
whatever it may be—it may be two years under 
the Maritime Conventions Act—before he makes 
his claim at all, and then that the court must wait 
until that claim has been assessed in the foreign 
court, has been further revised by the registrar and 
merchants in order to see that it is fair and that 
it does justice to the other claimants, makes it 
fairly obvious what the inconvenience and real 
injustice to the other claimants of such a procedure 
would be. To my mind the circumstances in this 
case would do the same injustice, though not to 
the exaggerated extent that I  have suggested as 
possible. The claim was in 1917 ; no proceedings 
were taken promptly ; the cargo-owners did not 
get their decree until 1919 ; then the limitation 
of liability proceedings were commenced. During 
the whole of that time the present plaintiffs were 
aware of this claim, for proceedings were commenced 
in Norway in Feb. 1919. During the whole of 
that time they refrained from referring to the 
claim in their statement of claim : they did not 
get the decree moulded with reference to the 
claim ; and they made no application that it should 
come before the registrar and merchants. They 
waited until after the report of the registrar and 
merchants; and indeed they waited, as appears 
from their affidavit, because they were of opinion 
that the claim in the Norwegian Court was not 
likely to be successful. After the whole of that 
delay they then proceed to make an application 
which in my view, as I  have said, is quite unfounded, 
that they should be at liberty to file a claim them
selves. I  am not quite sure that one is doing the 
application full justice in saying that before the 
learned judge they limited their claim in that way.
I  think it is possible they may have applied to 
the learned judge to exercise his discretion in their 
favour, by ordering that a payment out should be 
made to them on the footing that the claim had 
been made by the owners of the Cuba. If  they 
did not, then they are in the further dilemma that 
they have failed to ask any court to exercise a 
discretion in their favour until they come to this 
court, a still further delay. To my mind it clearly 
was the intention of the Legislature that these 
claims should be brought in reasonably promptly 
so as to enable a distribution to be made of the 
sum which the claimants are at any rate entitled 
to have, and I  think it would be a very bad

precedent to allow plaintiffs to delay, and delay 
for a very considerable period as in this case, 
and then at the last moment to come in and hold 
up a distribution of the fund for many months. 
If  this application were granted, the decree in 
the Norwegian Court even now does not fix the 
true amount of the claim of the owners of the 
Cuba, and even when that has been ascertained in 
Norway it does not bind the other claimants, who 
might still desire to have it referred to the 
registrar and merchants to determine 'the true 
amount of the collision damage done in 1917.

Under these circumstances it appears to me that 
it would be quite wrong for us to exercise our 
discretion, if we have it, to allow this application, 
and I  agree that the appeal ought to be dis
missed.

Y o u k g e e , L.J.— One cannot, I  think, read 
sect. 503 of the Merchant Shipping Act without 
seeing that one purpose of the Legislature, which 
by that section limited a shipowner’s liability 
in respect of certain cases of loss of life, injury or 
damage, was to make that limitation as absolute, 
as effective, and as complete as it could be made. 
The privilege is extended to a foreign owner as well 
as to a British owner, I  presume, because the 
Legislature saw in the exemption granted to a 
foreign owner the application of some high maritime 
policy which it was desirable for this country to 
give effect to ; and when one looks at sect. 504, 
which gives to the owner who is liable the right 
to have the limitation of the liability made effective, 
it appears to me that on the construction of that 
section, which is expressed in the widest terms as 
regards the power of the court, it is the duty ot 
the court to do its best to make that limitation 
of liability as complete as the Legislature intended 
that it should be. Of course, the British Legislature 
had no authority, by any statute that it may enact, 
over claimants out of its jurisdiction, and unless 
they come within the jurisdiction it matters not for 
this purpose whether those claimants are foreigners 
out of the jurisdiction or are British subjects ; but, 
nevertheless, although the statute cannot by ii® 
terms restrict the activities of these persons exercised 
beyond the jurisdiction of the statute, if it is the 
purpose of the statute to limit the liability a® 
effectively as possible, it will be, as I  read these 
sections, the duty of the court, when it can, t0 
make the statute effective over such persons as 
I  have above described. Very similar principle® 
to those which I  think apply here are frequently 
applied in debenture holders’ actions in the Chancery 
Division, where claims in respect of the property t? 
which the debenture-holders are entitled, but wbrcD 
may be situate outside the jurisdiction, are made by 
persons over whom the court here has no jurisdic
tion, and while the court recognises that it has n° 
jurisdiction over such persons and perforce has * 
accept that position, it nevertheless uses pny 
power it has to limit that disadvantage by taking 
steps to see that if and when those persons come 
within the jurisdiction they may be made to d 
such justice in the matter as the court sees ougn1, 
to be done. An excellent example both of in 
court’s limitations and of its functions in sue * 
matters is to be found in Re M audslay, Sons an 
F ie ld  (82 L. T. Rep. 378 ; (1900) 1 Ch. 602). .

In  this case, the Norwegian owners of the - il ,0 
have not come into, and there is no power - 
compel them to come into, those proceeding3 > 
but their claim against the owners of the K ro n p r111-
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Olav is one which, so far as it is a valid claim, 
w°uld have been a claim to be brought in under 
the limitation proceedings and dealt with there, 
lf it had been filed in due time. In  respect of that 
claim not brought in, the plaintiffs in the limitation 
Proceedings, as it appears to me, are powerless. 
They had to submit to any decree against them 
which the Norwegian court may make and enforce, 
c-nd they must do the best they can with that 
decree. To my mind they have not, and never 
^ill have, in respect of that outstanding liability, 
any claim which, as plaintiffs, in the limitation 
proceedings, they can bring in those proceedings. 
The only right or claim that they ever could bring 
rn these proceedings, as it seems to me, would be 
this: Having paid to the Norwegian owners a 
claim which might have been brought in the limita
tion proceedings here by these owners, the plaintiffs 
yould be entitled, or might be entitled, standing 
in the shoes of those owners whom they had paid, 
to make in the limitation proceedings the claim 
^hich the owners themselves might have made. 
T*ut until they have paid something to the owners 
°f the Cuba, and until they have got something 
Jdiich amounts to an assignment of the rights of 
the owners of the Cuba as against the fund here, 

appears to me that the plaintiffs are not in a 
Position to come forward and by the strength of 
their own right arm make any claim at all against 
the fund in the English proceedings. I  think 
the observations of the learned judge in deciding 
this case are absolutely correct.

[The Lord Justice read the observations of Hill, J. 
®et out above, and proceeded:]
. Tn my judgment, all the observations of the 
earned judge which I  have read, apart from the 

conclusion which I  will refer to-in a moment, were 
^ell founded, and if there were no more in the case 

it is now presented to us by Mr. Dunlop for the 
Plaintiffs I  should, speaking for myself, say that 
he learned judge’s decision was beyond criticism 

aDd that it must stand. But Mr. Dunlop has put 
orward a second line of argument, and as I  read 
he learned judge’s judgment he has not dealt with 

j  at at all, and probably it was not before him. 
desire now to deal with that part of the case, and 

hen to explain why I  think that none the less this 
Ppeal must be dismissed.

The case that is now made is based on these 
principles: sect. 504 of the Merchant Shipping Act, 
j . 18 said, gives to the court the fullest possible 
r^cretion with regard to the time which is to be 
th *.or The bringing in of claims, and in exercising 

at discretion it is the duty of the court, remember- 
tĥ  ^le Dtain purposes of ss. 503 and 504, to hold 
lim' ^a?anoe equally between the parties to the 
.Dotation proceedings, to see on the one hand that 
e? Plaintiffs are not vexed beyond the stated 
oddity that is prescribed by the statute, and on the 
Pr t ^an<̂  That in the exercise of its power to 
t h ^ t  the plaintiff beyond the amount which 
dPf statute fixes as his liability the court is not 

'aymg unduly the satisfaction of the claims 
Wil] ’ to extent to which the fund in court 

“ suffice to meet them, have to be satisfied out 
Co fund. Those are the two rights which the 

to respect as best it can, and to my mind 
Wi aS a duty to adjust both of them. The provision 
°f th rR̂ ar<f to the date which is fixed by the order 

the court, and which under sect. 503 has to be 
op, is a class of provision which occurs in many 

er statutes besides the Merchant Shipping Act,

and on a matter in  p a r i m ateris it occurs among 
other places in sect. 169 of the Companies’ Consoli
dation Act 1908, where the section is to this effect: 
“ The court may fix a time or times within which 
creditors are to prove their debts or claims, or to be 
excluded from the benefit of any distribution made 
before those debts are proved.” It  has always 
been the rule that a claim may, notwithstanding 
that section, be brought in after the time has been 
fixed, the only disability on the person delaying 
being that his subsequent claim is not to disturb 
prior dividends; but with regard to any fund 
available for distribution he is entitled to his share 
of it, even to the extent of excluding the other 
creditors until he has received the same satisfaction 
as they and notwithstanding that his claim is made 
late. I  apprehend that may well be the position 
under this statute if the court, before a fund is 
distributed, is made aware that there is a claim 
which is not yet brought forward and which will 
affect the final distribution.

The court, in those oircumstances, ought and 
would consider that. Now what is the position 
with regard to the plaintiffs here in that aspect of 
the case ? The plaintiffs in England have been 
sued in Norway and a judgment has been given 
against them in the Norwegian Court for a sum 
which is not yet ascertained. There has been an 
inquiry there to ascertain the precise amount of 
that liability, and a sum is named which will 
represent its maximum amount. The plaintiffs 
might, therefore, in the proceedings here put for
ward their case from this point of view. They 
might say : We have not paid anything, so we 
are not entitled to claim as claimants, but we ask 
to be allowed to rank against this fund to-day, 
because the persons to whom we are under liability 
in Norway have not claimed; we have not paid 
and we cannot claim on their account, but, never
theless, there is a judgment against us in Norway 
which, in the course of some period of time which 
we are not able now to specify, will materialise 
in a claim against us for a Norwegian sum repre
senting x  pounds, and we ask the court, therefore, so 
to mould or modify the order which has been already 
made, that, without disturbing the distribution 
that may be made among the other claimants as 
regards the balance, there shall be set aside in 
court the sum for which we apprehend we shall 
be liable ; if it turns out that we are liable for that 
sum then we ought to get that in respect of the 
Norwegian claim ; if, on the other hand, it turns 
out that we are not liable for that sum then that 
amount will be distributed among the other 
claimants, and any costs put upon them by reason 
of the delay will be compensated by interest which 
we will pay. That is the proposal made by 
Mr. Dunlop, and the question is whether, if the 
learned judge’s attention had been called to the 
case in that way, he ought in the exercise of his 
discretion to have acceded to that argument. I  
am not so satisfied as my learned brothers are, 
that the plaintiffs, in making that claim now, are 
too late. I t  does not appear to me that anything 
that has happened in Norway, so far as they are 
concerned, has delayed the application here. It  is 
not suggested that the proceedings in Norway, 
so far as the plaintiffs are concerned, have not been 
carried on as expeditiously as possible. But, 
nevertheless, I  am much impressed by the circum
stances to which my learned brothers have drawn 
attention, and that is the great length of time which
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has taken place since this collision and the fact | 
that these claimants are still without their money, 
even limited as it is to the amount paid into court; 
and I  think, taking all the circumstances into 
consideration, there has just been that passage 
of time which, holding the balance equally between 
the plaintiffs and the claimants, requires the court 
now to say that the time has come when the 
claimants ought to get their money.

Accordingly, although my reasons are different 
from the reasons stated by the other members 
of the court, the conclusion I  come to is the same, 
and I  concur in thinking that the appeal ought to
be dismissed. , , ,

A ppea l dismissed.

Solicitors for the appellants, Thomas Cooper 
and Co.

Solicitors for the respondents, W illia m  A . C rum p  
and Son.

Dec. 1 and 2, 1920.
(Before Lord S t e r n d a l e ,  M.R., W a r r in g t o n  

and S c r u t t o n , L.JJ.)
T h e  K a r a m e a . (a)

a p p e a l  f r o m  t h e  a d m ir a l t y  d iv is io n .

C ollis ion— N aviga tion  o f entrance to Montevideo 
H arbour — Rounding the w h is tling  buoy — 
“ Keeping course and speed ” — W histle signals  
— Apportionm ent o f blame— Discretion o f Court 
o f A ppeal to review apportionm ent—Regula
tions fo r  Preventing Collis ions at Sea, arts. 19, 
21, 25, 27 and 28— M a rit im e  Conventions A c t 
1911 (1 Geo. 5, c. 57) s. 1.

When the judge o f the A d m ira lty  Court has appor
tioned blame under sect. 1 o f the M a ritim e  Conven
tions A ct 1911(1 d: 2 Geo. 5, c. 57 ), and the Court o f 
Appeal agree w ith  h im  on the facts and in  his con
clusions as to the actions o f the ships, they w ill 
not lig h tly  interfere w ith  his apportionment, though 
they have power to do so. B u t i f  the court d iffers  
fro m  the judge in  these respects the court w il l  review  
h is decision as to the proportions o f blame.

The  K ., when outward bound fro m  Montevideo, 
sighted the green lig h t o f the H ., on her po rt bow 
when the K. was nearing the ivh is tling  buoy at the 
entrance to the harbour. The vessels were on 
crossing courses. When the K. had the buoy abeam 
on her starboard she starboarded to make the tu rn  
fo r  the sea, the tu rn  being usua lly  made at the buoy. 
The H., when f ir s t  sighting the K. a t a distance o f  
two miles, ported s ligh tly  but d id  not blow her helm  
signal, although she was a lte ring  not on ly  fo r  the 
buoy but also in  order to manœuvre fo r  the K ., nor 
d id  she at once open her red ligh t. A fte r  the K. 
starboarded, the H. hard-a-ported to avoid a 
co llis ion, but d id  not reverse her engines, and a 
co llis ion  occurred.

H i l l ,  J . held that the K. was three-fourths and the
H. one-fourth to blame. Both vessels appealed.

H eld , that under art. 21 o f the Regulation fo r  P re 
venting Collis ions at Sea i t  was the du ty o f the K. 
to keep her course and speed ; and there were no 
special circumstances to relieve the K. fro m  obeying 
the ru le  ; and that under art. 19 i t  was the duty o f 
the H. to keep out o f the way o f the K. The H. was 
to blame not on ly  fo r  fa i l in g  to reverse her engines, 
but also fo r  not blowing her whistle when she

(o) Reported bv W. C. Sandford, Ksq , Barriater-at- 
Lan.

o rig in a lly  ported, as i t  m ight have been heard by 
those on the K ., and have acted as a w arn ing  to them 

■ not to starboard. A r t .  28 requires a vessel to sound 
helm signals when in  sight o f another vessel ;  she 
is  on ly  relieved fro m  th is  obligation under the 
artic le  when the other vessel is  so f a r  d istant that she 
cannot be affected by the manoeuvres which the signal 
indicates. The H. and the K. held to blame in  
equal degrees.

Judgment o f H i l l ,  J . (infra) (1920) P. 314) varied.

A p p e a l  and cross-appeal from a decision of Hill, J- 
in a collision action.

The plaintiffs (appellants on the cross-appeal) 
were the owners of the Norwegian steamship 
H augland. The defendants (the appellants) were 
the owners of the British steamship Karamea.

The facts found by Hill, J. in the court below 
were as follows :

The collision happened shortly after 10 p.m. on 
the 12th Feb. 1919 to the southward and eastward 
of the whistling buoy which lies off the entrance 
channel to Montevideo. It  was a fine clear night- 
The H aug land, a steamship of 3194 tons and 324 
feet long, in ballast, was inward, and the Karamea, 
a steamship of 5627 tons and 420 feet long, laden, 
outward bound. The ships were in collision, the 
port side amidships of the H aug land  with the stem 
of the Karamea. When they first sighted one 
another the speed of the H aug land  was about 
eight and three-quarter knots, that of the Karamea 
rather less. The latter’s engines were at fun 
speed, but she was of deeper draught and passing 
through mud.

At the time of the collision the H aug land  was 
under hard-a-port helm, with engines at full speed 
ahead; and the Karam ea  was under hard-»- 
starboard helm, with engines at full speed astern- 
Before this, according to the H augland, the ship8 
had been brought red to red, and, according 
the Karam ea, green to green.

The H aug land ’s case was that she, on a W. \  R  
course, saw the masthead light, and with glasses 
the red light, of the Karam ea  to the northward m 
the whistling buoy three to four points on tbe 
starboard bow at a distance of two to two and 8 
half miles. She ported three and a half points to 
a course of N.W., and brought the buoy nearB 
ahead and the Karam ea  a little on the starboard 
bow. The Karam ea, still showing her red ligb*j 
crossed the bows of the H aug land  from starboard 
to port at a distance of three-quarters of a mu 
to a mile, and brought the vessels red to red, a®*1 
so continued until, at about half a mile, tbe 
Karam ea's red light was two and a half to thr®8 
points on the H aug land 's  port bow. TJ*. 
H aug land  then starboarded a little to bring t® 
buoy a little on the starboard bow. Then 8t f, 
distance of a quarter of a mile the Karam ea open®) 
her green light about two points on the Haugland  * 
port bow. The Haugland  hard-a-ported, keeping 
full speed ahead, heard two short blasts, and repfie_ 
with one short blast. The red light of the K a r a jn  

was shut in, and the collision followed. ,,
The Karam ea's case was that she was on a S. by 

course, shaping to pass the whistling buoy . 
on the starboard hand at a speed of seven knot?  ̂
that when about three-quarters of a mile above 
buoy she saw the masthead light of the Hauglan 
three points on the port bow at an estimate 
distance of one and a half to two miles, and, the®» 2 
seeing no green fight, recognised that the Haug
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Was a steamer heading up channel, i.e., on a crossing 
course ; and that when the buoy was abeam on the 
starboard hand the Karam ea  starboarded, and 
after beginning to swing saw the green light of the 
H augland  about a point on the port bow. She 
gave two short blasts, hard-a-starboarded, and 
brought the green light about ahead. She gave a 
second two short blasts, and the red light of the 
Haugland  opened one point on the starboard bow 
at about a quarter of a mile. She went full speed 
astern, heard one short blast, and the collision 
followed.

The Karam ea  further contended that, upon the 
vessels first sighting each other, the H augland  
did not port sufficiently to open her red light at 
°nce to the Karam ea, and did not blow her helm 
signal.

The H augland, in reply to the latter contention, 
contended that she did not then blow her whistle 
as the distance was too great to allow of its being 
beard.

Regulations for Preventing Collisions at Sea

. W h e n  tw o  s te a m  vessels a re  c ro ss in g , so as to  
'e v o lv e  r is k  o f c o ll is io n , th e  vessel w h ic h  has th e  o th e r  
' ' e  h e r o w n  s ta rb o a rd  s ide  s h a ll ke ep  o u t  o f  th e  w a y  o f 
fb e  o th e r.

Art. 21 :
W h e re  b y  a n y  o f these  ru le s  one o f tw o  vessels is  to  

beep o u t  o f  th e  w a y , th e  o th e r  s h a ll ke ep  h e r course  
an d  speed.

H ill , J. (after stating the facts as above set 
and adding that as to the helm action of the 

Haramea there was some variation in the evidence, 
lbe master saying that the orders were starboard 
and then hard-a-starboard, and the man at the 
Wheel saying it was hard-a-starboard from the 
beginning, continued).—The first question is : Did 
the crossing rule apply, and, if it applied, was the 
rule obeyed ? The H augland, bound for Monte
video from the sea, intended to pass the buoy on 
jbe starboard hand and then turn in under port 
helm. The Karam ea, bound from Montevideo for 
be sea, intended to pass the buoy on the starboard 

band and at the buoy to turn out under starboard 
belm. The H augland, while still a good distance 
aWay from the buoy, which was on the H aug land's  
®farboard bow, saw the red light of the Karam ea  
broader on the starboard bow and that the Karam ea  
Was coming down towards the buoy, that is, to 
be southward. The Karam ea, while still to the 

borthward of the buoy and a good distance away 
JOIn the H aug land, saw the masthead light of 
be H augland, and recognised that the Haugland  

heading to the westward.
There was considerable evidence and discussion 

JL f° whether the H augland's  green light was an 
fficient light. It  is immaterial on the question 

liability, for the Karam ea without the guidance 
the light knew that the H aug land  was heading 

?.the westward. The ships were, in fact, crocsing 
¿iTs, and each knew it. If  the rules applied, the 

ai'-gland was the give-way ship, and the Karamea  
a® the keep-course-and-speed ship. I  am advised, 

I  am myself of opinion, that there was nothing 
nicb made the crossing rules inapplicable, or 
filch could justify the Karam ea  in changing her 

¿birse at the buoy, or which could justify the 
, '! l l ' l lQ fld in not taking timely and sufficient 

easures to keep clear of the Karam ea, and pass 
fider her stern. When no other ship is concerned,

the buoy may be a convenient point at which to 
make the turn, but according to the evidence the 
turn is often made before the buoy is reached, and 
I  am advised that there is no reason why it should 
not be made after the buoy is passed. The Elder 
Brethren can see, and I  can find, no special circum
stances which relieved the ships, on sighting one 
another, from obeying the crossing rules, or which 
could entitle the Karam ea  to say that ip star
boarding at the buoy she was keeping her course, 
I  therefore apply the crossing rules to the case.

Applying the crossing rules, it is obvious that 
the Karam ea  was to blame for starboarding, and 
that that fault was a cause of the collision. She 
saw the H aug land  approaching on the port bow, 
and when abreast of the buoy she starboarded. 
According to the evidence she answered her helm 
slowly; she was dragging in the mud. I  am 
advised that it is very likely that she would get 
across on to the H augland's  port bow before she 
had swung sufficiently to open her green light. 
I  find that that happened, and that the ships 
were never green to green. The lights were the 
green of the H aug land  to the red of the Karam ea, 
then red to red, and at the last the red of the 
H aug land  to the green of the Karamea. The 
Karam ea  is to blame for starboarding and con
tinuing to starboard. Her starboarding was wrong 
and brought about a position of danger. She never 
converted that into a position of safety by bringing 
the vessels green to green. She continued to 
starboard while the H aug land  rightly ported, and 
she so brought about the collision.

I  now have to consider the conduct of the 
H augland. Accepting the plaintiff’s case in full, 
it is impossible to acquit the H augland  of blame. 
When the green light of the Karam ea opened on 
the H augland's  port bow, the helm of the Haugland  
was hard-a-ported, but the engines were kept full 
ahead, instead of being put full speed astern. 
This was all the more wrong because the officer 
in charge of the H aug land  had observed that the 
Karam ea  was starboarding before the Karamea  
opened her green light. He then knew that the 
Karam ea  was intentionally taking action, which, if 
persisted in, would create a position of great 
danger, and when the green light opened he knew 
that a position of great danger had been created. 
I  am advised that he ought to have at once reversed, 
and I  entirely agree.

There still remains the question of whether the 
H augland  committed any earlier or other fault. 
[His Lordship dealt with the evidence on these 
points, on which he found in favour of the Haugland, 
and proceeded :] The main fault for the collision 
rests with the Karamea. The H augland  is also to 
blame ; her blame is not reversing when a position 
of danger was brought about by the Karamea.

In  the circumstances, it seems to me that the 
proportions of blame of the two vessels are not 
equal, and I  pronounce the Karam ea three-fourths 
to blame, and the H aug land  one-fourth to blame.

Both vessels appealed.
Bateson, K.C. and A lfre d  B u c k n ill for the owners 

of the Karam ea  (the appellants).
Stephens, K.C. and Dum as for the owners of 

the H aug land  (the cross-appellants).
Lord St e r n d a l e , M.R.—This is an appeal from 

a judgment of Hill, J., in which he held both the 
vessels to blame. I  agree that both vessels were 
to blame, and so far I  agree with Hill, J. But
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another question arises. H ill, J. held the vessels 
to blame in the proportions—the Karam ea  three- 
fourths and the H aug land  one-fourth ; and it ha*, 
been argued before us that, even if both vessels 
are to blame, those proportions of blame are 
wrong. On that two questions arise. It  was 
argued for the respondents that, even although we 
might differ from the learned judge, unless we 
differ from him on a principle of law we cannot, or, 
at any rate, ought not, to interfere with his judg
ment as to the proportions of blame. I  confess 
I  cannot follow that argument at all. If  we agrée 
with him on the facts, and come to the same con 
elusion as to the actions of the two ships, I  think 
it would take a very strong case indeed to induce 
us to interfere with his discretion as to the pro
portion of blame. We have power to do it, but 1 
do not suppose we ever should do it. But if we 
differ from him on the facts as to the actions of 
the two ships, and find the one of them was more 
to blame in respects which actually had something 
to do with the causing of the collision, it seems to 
me wo should not only be at liberty, but we should 
be bound, to review his decision as to the pro
portions of blame, because, if his decision is formed 
upon a judgment as to the actions of one of the 
vessels with which we do not agree, it is obvious 
that the very elements on which he formed his 
decision are disturbed. [His Lordship stated the 
facts, and continued :] As the Karam ea  was 
coming down from the whistle buoy, and as the 
H augland  was approaching it, the port light or 
the port side of the Karam ea  would be to the star
board side when they saw the starboard light of 
the Haugland. They were, therefore, crossing 
ships, and the crossing rule would apply, unless 
there was something in the circumstances of the 
case to prevent that rule applying. Now I  am quite 
clear that there was nothing to prevent the crossing 
rule applying. There is no question of narrow 
channel. That is admitted ; and the only thing 
that could be said was that it was a habit of ships 
to turn at the whistling buoy if they were outward 
bound and going eastward, and they were to turn 
under a starboard helm. If  they were inward 
bound and going into the port, this turn under the 
port helm would be made somewhere about the 
whistle buoy. But even if this were a regular and 
recognised turning point, I  think there is authority 
for saying that the circumstance does not prevent 
the crossing rule from applying ; and in this case 
any such ground of rejecting the crossing rule 
seems to me to be disposed of by the evidence of 
the master of the Karam ea  himself, who said it 
was not necessary to turn at the turning point, 
though they did generally turn there. There was 
nothing in the shape of another ship, and nothing 
in the state of the water or of anything else, to 
prevent an outward-going ship going further south 
of the whistling buoy and starboarding there if it 
were a right and proper thing to do so. Therefore 
it seems to me there is no question that the crossing 
rule applies ; and therefore it was the duty of the 
Karam ea  to keep her course and speed, and of 
the  H aug land  to keep out of the way of the Karamea.

The Karam ea undoubtedly did not keep her 
course and speed. She did starboard there, as 
she intended to do, in order to make her course 
to the eastward, and I  can see no reason to say 
that she is not to blame for that. But there is 
a considerable conflict as to the way in which the 
collision happened. The Karam ea says that,

although she had starboarded there, and even 
assuming it might be a wrong thing to do, she had 
produced a position of safety, of green to green, 
before any risk of collision really arose. I  mean 
any serious risk of collision, not technical only ; 
and in that position the H aug land  ported into her, 
and therefore was entirely the cause of the collision. 
On the other hand, the H aug land  says that nothing 
of the kind took place, but that she, having acted 
to a certain extent under a port helm, partly to 
get her head more to the buoy and partly because 
she saw the Karam ea  coming down, had got the 
Karam ea  for some considerable time on her port 
side, red to red, and on her port side about two 
or three points ; and after they had been some 
considerable time in that position the Karamea 
without any cause at all starboarded into her, 
or starboarded across her bows. The learned 
judge has not accepted either of those stories- 
He has accepted the story of the H augland  to » 
greater extent than that of the Karam ea, but he 
has not accepted it altogether. The conclusion 
that he has drawn—and I  do not see any reason 
for differing from him—was this: He says the 
position into which the vessels got shortly before 
the collision was this, and that they did it in this 
way. The Karam ea  was coming down and intend
ing to alter under a starboard helm, and did alter 
under a starboard helm, somewhere about the 
whistling buoy ; and I  will take it that she was to 
the eastward of it, and had it on her starboard 
hand. She was admittedly dragging to a certain 
extent through the mud, as there is always mud 
about that place; and therefore she was not making 
the speed she otherwise would have done, nor was 
she answering her helm in the way that she other
wise would have done. But she was going h®r 
full speed, and the learned judge came to the con
clusion that what happened was this : The Haugland  
had altered a little under the port helm—partly 
for the Karam ea, and partly to get her position 
better for the buoy. The Karam ea did not answer, 
in consequence of her dragging through the mud. 
her starboard helm as was intended and as was 
expected ; and therefore she went further ahe»d 
to the southward than she would have done if sde 
had answered her helm, with the result that sh® 
drew to a certain extent across the bows of tn® 
H augland. They did come for a time red to red. 
but all the time the Karam ea  was still acting to 8 
certain extent, and intending to act, under a star
board helm. She continued to do that, with tbe 
result that, although she had got for a short tim® 
red to red with the H augland, acting more, an 
perhaps rather more quickly, under her starbo»rL 
helm, she came across her bows and had her gr®®11 
light to her ; and so the collision was caused by tn® 
Karam ea  striking the H augland  somewhere nearly 
amidships, and at somewhere about a right angl« 
That is what the learned judge has found to bc 
what happened, and I  do not see any reason tl' 
differ from him at all as to that. There is r‘° 
question that, if you take as absolutely accurate 
the estimates of distances and bearings which a-e 
given by the two vessels, and especially by . ® 
H augland, there may be a difficulty in product11® 
the effect which the learned judge has found 
produced ; but that is subject to what has been 6 
often said with regard to those cases that you ms> 
get very much misled if you proceed upon _tb_ 
assumption that all the estimates of the bearing“ 
and distances are absolutely accurate. Th®)
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are estimates, and they are not always right, and 
I  do not see any ground for differing from the learned 
Judge. He has held on that state of things, of 
course, that the Karam ea  was to blame. But he 
has also held that the H aug land  was to blame, and 
for this reason—that, when she saw what the 
Karamea  was doing, instead of reversing she still 
continued full speed ahead under a hard-a-port 
helm. I  think he was right there also. That 
Was a wrong manœuvre of the H aug land, which 
took place at the last moment, and at the time when 
the Karam ea  had put her in a position of very 
considerable difficulty ; and holding that to be the 
only respect in which the H aug land  was to blame, 
he considered that one-fourth of the blame only 
Was attributable to her.

But another case was made against the H augland  
which the learned judge rejected, and that was this : 
When she sighted the K aram ea  she did port—I  
think she says half a point, or, at any rate, it was a 
'’cry slight porting ; she did not port sufficiently 
to open her red light at once to the Karamea. 
“he brought the Karam ea  very much finer upon her 
starboard bow, but she did not actually get her 
°u the port bow at that moment, and she trusted 
to the Karam ea  keeping her headway and crossing 
her head in order to get the position of red to red 
which was afterwards produced. She was then at 
 ̂ distance of somewhere about two miles. She 

uid not blow her helm signal, and I  can see no 
excuse for that. If  she had been altering simply 
tor her own navigation, apart from anything to 
uo with the Karam ea, there would be something 
t° be said for it. But avowedly she was altering, 
u°t only for the buoy, but also in order to manœuvre 

the Karam ea ; and therefore under the str crest 
definition which you can have of a vessel in sight 
he Karam ea  was in sight of the H aug land  for the 

Purpose of manœuvre, and she did act for her. 
.[°w, in those circumstances, the rule is express— 
hat the vessel which is acting ought to blow the 

Proper helm signal ; and the only reason given for 
°t doing so in this case was that the H augland  
as so far off—that is, she was about two miles 

,5 that the Karam ea  could not possibly have heard 
j  signal, and therefore it was no use blowing, 

ought to say that the wind also was blowing— 
°t strongly, but was blowing from the H augland  
Wards the Karam ea. Of couse, it is very difficult 

i say how far a whistle can be heard, unless you 
h°w what the whistle is. But we are advised, 

tw thrnk our experience also teaches us, that 
f °  uiiles is not by any means an impossible distance 

r a good whistle to be heard, and that does not 
v eni to me to be any reason for not whistling. 
Y°w what is said against the H aug land  is this : 
k °u, by your action, contributed to this collision, 

cause you misled, or, at any rate, might have 
n *hed, the Karam ea  into thinking that you were 
sli ®.°*n8 to alter for her, and that, therefore, 

e Bright safely alter and go on her course under the 
]e rboard helm. The Elder Brethren advised the 
th rne<̂  iu<tge in the court below that, in respect of 
and a^sence °f the whistle, and the slight porting, 
Hot v10*" 8e(ùn8 the red light, the H aug land  could 
ass ^  to blame at all. We have asked our 
theessors> and I  regret to say on the second point 
Wh . assessors do not entirely agree—namely, 
j1(ije bcr the H augland  ought at once to have opened 
cro re<̂  %ht, and not trusted to the Karam ea  

881ng her bow in order to get them red to red. 
I  had to choose, I  think I  should myself say 

Vol XV , N. s.

that, in the circumstances, it is better that a ship 
like the H augland  should emphasise her position 
at once, as she is the ship which has to after for 
the other ; but I  do not think it is necessary to come 
to that conclusion, because both of those who 
assist us are of opinion that this vessel, undoubtedly 
altering as she did, ought to have given her helm 
signal, and they see no reason in the circumstances 
[so far as they can judge without knowing exactly 
what the whistle was) why that whistle should not 
have been heard by the Karamea. Taking those 
two things together, I  cannot myself see how the 
H aug land  can be held not to blame for her 
manœuvres at that time. Had she at once opened 
her red light there certainly was a better chance of 
the Karam ea  being warned that she must not 
starboard. I t  ought not to have been necessary 
to have warned her, because she had no right to 
starboard by the rule. Had she heard the helm 
signal at all she would have had a greater chance 
of being warned, although the distance was con
siderable. But as the H aug land  omitted both 
to open her red light at once and also to give any 
sound signal that she was acting for the Karam ea, 
I  oannot help differing from the learned judge when 
he says she was not to blame for that earlier port 
manœuvre. If  she were, it seems to me that that 
is a fault which might very well, and very likely 
did, contribute to the collision, because it deprived 
the Karam ea  of the warning that she otherwise 
would have had, which might have induced her 
to correct her wrong manœuvre. She did not get 
that warning, and she did not correct her wrong 
manœuvre. She came on wrongly, and i \ e  
H aug land  also acted wrongly at the last, and +bey 
were both continuing the'" wrong action up to 
the time of the collision ; and therefore it seems to 
me that, in those circumstances, the H aug land  
is more to blame than the learned judge thought 
she was, and therefore we have to see whether, in 
the altered circumstances thus produced the 
proportions that the learned judge has stated 
should be maintained. I  do not think they should. 
I  think, in the circumstances as we find them, 
that there is no reason for dividing the blame, 
except according to the rule that each is to blame 
half and half ; and that, I  think, is the judgment 
that ought to be given.

W a r r in g t o n , L.J.—I  am of the same opinion. 
The judge below has found both vessels to blame. 
He has apportioned the blame in the proportion 
of three-fourths to the Karam ea  and one-iourth 
to the H augland. He has arrived at that pro
portion by finding the H aug land  to blame in 
reference to one act of hers, and one act only. It  
is contended on behalf of the Karam ea  the Haugland  
was also to blame for default in the early part of 
her manœuvres, and we are accordingly asked, 
if we come to that conclusion, to vary the appor
tionment arrived at by the learned judge. Now 
with regard to that I  only desire to say this : 
I t  is conceded by counsel for the H aug land  that, 
if the method of apportionment adopted by a 
judge is determined by his- conclusions on a point 
of law, then if this court differs from him in the 
conclusion at which he arrives there is no question 
that it has the right to alter the apportionment 
at which he has arrived. I  can see no distinction 
between that case and. the case in which the con
clusion of the learned judge has been determined 
by his finding of fact, and this court differs from 
him in that finding. It  seems to me that in either

3 T
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of those two cases this court necessarily arrives 
at a conclusion, not merely that the apportionment 
is wrong, but that the method by which the appor
tionment is arrived at is wrong, and in that case 
I  see no reason why this court should not vary the 
apportionment. It  may well be, and probably is 
the case, that, if the court arrives at the same 
conclusion both in fact and in law, it would not 
interfere merely because the learned judge in his 
discretion has given proportions which this court 
thinks it would not have given. That is another 
matter altogether. But there may well be an 
apportionment that depends on either a conclusion 
of law or a conclusion of fact in which this court 
differs, and then it seems to me there is no objection 
to its altering the apportionment. [His Lordship 
stated the circumstances which resulted in the 
collision, and continued:] Now what has been 
said on behalf of the Karam ea  is that the H augland  
ought, when she originally ported her helm, as I  
have said, partly with a view to the ship as well 
as to the buoy, to have gone more decidedly under 
a port helm so as to indicate to the Karam ea  that 
she understood that it was her duty to give way, 
and so to have told the Karam ea  that she was 
expected to maintain her course and speed, and 
that, if she had done so, then the collision might 
very well not have occurred. Further, it is said 
that the H aug land  ought, when she did port 
her helm as she did, to have given the port 
helm signal, which she failed to do. That she 
did ■ port her helm there is no question on 
the story of the H aug land  herself, nor is there 
any question that she failed to give the port helm 
signal. The only reason for not giving it is that 
she thought that the Karam ea  was too far off. 
Now the learned judge, under those circumstances, 
asked the Elder Brethren who were assisting him 
whether they thought that the H aug land, under 
the circumstances, had done all that was necessary 
for keeping clear by taking the action that she did, 
and the Elder Brethren advised him that they 
thought that she had. We have consulted our 
assessors on that point, and they do not altogether 
agree. One of them thinks that the H aug land  
did what was necessary, and that it was not incum
bent upon her to make a more decisive turn to 
port than she actually did. The other does not 
take that view. But they both agree that there 
was no excuse for her having failed to give the 
port helm signal. It  is really unnecessary to say 
with which of the two views as to the helm action 
of the H aug land  I  agree ; but I  must say this that 
looking generally at what happened, I  think both 
ships were bent too much upon maintaining the 
course which had been laid down for each before 
the circumstances of danger arose, and did not 
take sufficient account of the position of the other 
ship and the possible risks of collision, and if I  
had to decide it—though I  say so with great 
hesitation—I  think I  should say that the H augland  
was to blame for not having taken a more decisive 
course under the port helm. But, as I  say, it 
may be unnecessary to decide that, as I  think 
there is no doubt that she was to blame for not 
having given the signal. It  comes to this, therefore, 
that the learned judge having found that the 
H aug land  was to blame for one fault only—namely, 
that of not having reversed her engines and con
tinuing to go ahead at full speed under her hard-a- 
port helm—we come to the conclusion that the 
H aug land  was further to blame at an earlier stage

in the proceedings ; and having arrived at that 
conclusion, then I  agree that the best course to 
pursue is to treat both vessels as to blame, and not 
to make any apportionment except that the 
damages be divided in two.

Scrutton, L.J.—I  agree, and I  do not propose 
to repeat in detail the manoeuvres stated by my 
brethren. I  only desire to say a word or two to 
make clear my own views of the effect of the 
rules on this case. The Karam ea  was coming 
south out of Montevideo, but at a certain point 
would turn east in order to go to sea, going at 
right angles. The exact point at which she would 
turn was not settled by any physical object. She 
might have turned before the whistling buoy. She 
might have turned somewhere south of the whistling 
buoy. The H augland  was coming from the sea 
on a westerly course, and would at a certain 
point turn again at right angles to go into Monte
video ; and, again, the exact point at which she 
would turn was not fixed by the physical conditions, 
and each ship would turn somewhere in the neigh
bourhood of the whistling buoy, but had no par
ticular point settled for the turn, either by a rule 
or by any physical conditions.

Under those circumstances, what is the bearing 
of art. 19 ? That article says: “ When two 
steam vessels are crossing, so as to involve risk 
of collision.” I  think the authorities have 
settled that you consider whether the steam
ships are crossing some time before they cross, 
or, as has been put by a learned judge, now 
dead, who used to practise in the Admiralty 
Court: “ So as to involve risk of Collision- 
Looking some way back, you consider the courses 
prolonged as if they were kept straight on and see 
if they cross, and if they cross you see when the} 
cross whether the two ships will be somewhere 
near one another; and if you find that to be the 
state of things, then prim a, fac ie  the one on the 
starboard side must be the give-way ship. Y °u 
get an exception to that when another rule comes 
in, and the courses of the ships are prescribed b' 
physical conditions such as that of narrow channel, 
so that, though the lines, if prolonged, would cross, 
the position and the rules settle that the course® 
will not cross, because each ship will keep on the 
starboard side of the narrow channel; and when 
you get that position art. 19 does not then appv 
and art. 25 will. [Art. 25 provides: “ In  narrow 
channels every steam vessel shall where it is sat® 
and practicable keep tn that side of the fairW»? 
or mid-channel, which lies on he starboard smf 
of such vesseLjlThis seems to be a sort of hall' 
way case, where you know each ship is going t0 
alter its course. You know they alter their cour̂ ' 
in about the same place, but there is nothing th®_ 
definitely settles at what point they shall alt? 
their course. They may go a little further befot 
altering their course in each case. That constant! 
happens at sea when the ordinary course is to m»k 
for a lightship or a buoy, or sometimes for a hea<i 
land, and then to alter your course. Now, * 
my view, in a case like that, which is the presen 
case, the crossing rule applies, and you ougn 
to keep the courses as prolonged, and put 
burden of keeping out of the way on the wess® 
which has the other on the starboard side. . 
that is acted upon it avoids the difficulties 
would otherwise arise, and which did arise in *  ̂
case, particularly at night, when in doubt as 
which ship is going to make an alteration in 1
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course, which you know is going to be made at 
some time but as to which you are not sure exactly 
when it will be made. But it appears to me that 
you are in a somewhat ambiguous position because 
you know the prolonged course is not the course 
the other ship is going to make, and that this 
Eposes on the give-way ship the obligation of 
good seamanship, of making clear what she is 
going to do. There may be an ambiguous position 
under those circumstances because the stand-on 
®hip may think, “ the other vessel does not under
stand the stand-on rule, and so I  shall be safe 
to make an alteration which I  am going to make 
j*uyhow, and which she knows I  am going to make.” 
that puts upon the give-way ship the obligation 
°f clearly giving way, and giving the stand-on 
ship the clearest indication she can that she is 
treating herself as the give-way ship, and meaning 
to get out of the way. I  am disposed to agree 
^uth what I  think would have been the view of 
the learned judge if he had not been advised by 
his assessors, and with what is the view of one of 
°ur own assessors—namely, that the Haugland  
uught to have ported more decisively and shown 
the red light sooner, and made clear to the Karamea  
that she was treating herself as the give-way ship 
aud getting out of the way.

Though I  agree that that is a point of some 
difficulty, and I  can quite understand a difference 
°t opinion about it, I  have no difficulty whatever 
ab°Ut the second point, as to neglecting to 
give the signal that she was altering her helm. 
Ahe rule is when vessels are in sight of one 
aUother that a steam vessel under way shall 
'Udicate that course by certain signals. Now, 
?f course, very properly, an interpretation has 
. ®u put upon the words “ when vessels are in 

jught.” it  does not mean that if on the extreme 
orizon, with a glass, you descry a vessel in sight 

y°u must blow a sound signal which she may 
Possibly not hear. It  means, and has been inter
preted to mean, when the vessel may be treated 
a being in sight so as to be affected by the 

uiunoeuvre you are making. If  you put the limita- 
i°U (which appears to me to be a very proper 
dnitation) on art. 28, then it is quite clear that one 
f the purposes for which the Haugland  was making 
"is alteration of course was to avoid the other 
dip, and anyhow the other ship might think she 
as manoeuvring for that purpose. [Art. 28 

Provides : “ . . , When vessels are in sight of 
he another a steam vessel under way in taking 

course authorised or required by these rules, 
y l l  indicate that course by the following signals 
! her whistle or siren. . . .”] Under those
rcumstances it seems to me to have been quite 
ear that here it was the duty of the Haugland  

say by her whistle “ I  am porting,” in order 
at the Karam ea  might have notice of the fact, 

hd shape her course according!}'. The excuse 
forward for her seems to me to be futile, 

does not matter that the signal you are giving 
 ̂ay not be heard; you must give it, and if it can 
! „doard so much the better for the other ship, 

is tu °nly other point that I  desire to mention 
th + at ^ entire ly  agree with my brethren in this, 

a tif you agree with the findings of fact and law 
is A, hiarned judge below, and the only difference 
an at ^ le Court of Appeal attaches more import- 
re °e. d° a particular fact than he did, it would 
/Bure an extremely strong case to alter the 
°Portions of blame which the learned judge

below has attributed to the ships. But when 
you take a different view of fact or law from that 
taken by the learned judge, and find certain 
matters blameworthy which he has not found 
blameworthy at all, it appears to me there is not 
only no objection to the Court of Appeal altering 
the proportions, but that it is bound to alter the 
proportions, because of the extreme probability 
that if the learned judge had taken the same view 
of the facts as the Court of Appeal, he would 
himself have taken the Court of Appeal’s view as 
to the proportions of blame.

For these reasons I  agree with the judgments 
already pronounced. Judgment varied.

Solicitors for the appellants, Ince , Colt,- Ince, 
and Roscoe.

Solicitors for the respondents, Thomas Cooper 
and Co.

A p r i l 11, 12, and  29, 1921.
(Before B a n k e s ,  S c r u t t o n  and A t k i n , L.JJ.)
L i m e r i c k  S t e a m s h ip  C o m p a n y  L i m i t e d  v . W. H .

S t o t t  a n d  Co. L i m i t e d , (a)

APPEAL PROM THE KING’S BENCH DIVISION.

Charter-party— B a ltic  and W hite Sea Conference 
U n ifo rm  T im e  Charter (Clause 16)— Icebound port 
— P o rt kept open by Icebreakers— Damage by 
fo rc ing  ice—“ N o r shall steamer be obliged to force  
ice ” — Manchester S h ip  Canal— S h ip  unable to 
leave Manchester in  lig h t d ra ft—“ Oood and safe 
p o rt.”

A  safe port is  a po rt to w hich a sh ip  can safely get 
and fro m  which she can safely return.

B y  a charter-party, dated the 25th Nov. 1919, and  
made on the B a ltic  and W hite Sea Conference 
U n ifo rm  T im e  Charter 1912 fo rm , the p la in t if fs ’ 
steamer was chartered, and i t  was provided that 
the steamer should be delivered to the charterers 
and should be employed between good and safe 
ports o r places w ith in  the lim its  o f  one B a ltic  
round where she could always safely lie  afloat, 
as the charterers or the ir agents should direct.

Clause 16 o f the charter-party provided that “ the 
steamer shall not be ordered to . .  . any  
icebound p o rt ” or any p o rt “ where there is  r isk  
that in  the o rd in a ry  course o f things the steamer 
w il l  not be able on account o f  ice to enter the 
p o rt o r get out after loading or discharging, nor 
shall the steamer be obliged to force ice ” ;  should 
the steamer be detained by any o f  the above causes 
such detention should be fo r  charterers’ account, 
but nevertheless, “ i f  on account o f ice the captain  
should consider i t  dangerous to rem ain  a t po rt 
o f loading fo r  fe a r o f  steamer being frozen in  
a n d /o r damaged, he shall have libe rty  (but not 
be obliged) to sa il to a  convenient open p o rt and  
aw a it charterers' fresh instructions.”

The charterers ordered the steamer to proceed to the 
p o rt o f  Abo, w hich po rt ivas kept open in  the w in te r 
by means o f ice-breakers. W hile proceeding to 
Abo the steamer encountered ice. Sometimes she 
was able to force her w ay through w ithout the a id  
o f an  ice-breaker, sometimes she tried  and fa i le d ; 
but eventually w ith  the a id  o f  an ice-breaker she 
got through and arrived at Abo. I n  the course

(a) R epo rted  b y  T . W . M o r g a n  a nd  W . C. S a n d f o r d , 
E io rs . ,  B a rr ia te rs -a t-L a w
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o f her voyage to and fro m  Abo she was very seriously 
damaged by the ice. A fte r  loading a cargo at 
Abo the charterers ordered the steamer to proceed 
to Manchester< To reach the p o rt o f Manchester 
the steamer had to proceed u p  the Manchester S h ip  
Canal. She was able to pass through the canal 
loaded on her way to Manchester, but after she had 
discharged her cargo at Manchester, her d ra ft was 
such that she could not proceed down the canal 
and clear the bridges w ithou t cu tting  her masts. 
I n  a c la im  by the p la in tif fs  against the charterers 
fo r  breach o f charter-party,

Bailhache, J . held (1) that the charterers had com
m itted no breach o f the charter-party in  ordering  
the steamer to proceed to Abo, because that port, 
being kept open by means o f  ice-breakers, was 
not an icebound po rt w ith in  the meaning o f  the 
ch a rte r-p a rty ;  (2) that on the true construction 
o f clause 16 o f the charter-party the steamer was 
not bound to force her way through ice : whether 
she attempted to do so rested in  the master's discre
tion  ;  therefore the charterers were not liab le  fo r  the 
damage suffered by the steamer through encountering 
ice on the way to Abo ; (3) that Manchester was 
not a good and safe p o rt w ith in  the meaning o f  
the charter-party, because a safe p o rt meant a 
p o rt to which a sh ip  could safely get and 
fro m  which she could safely return. The charterers 
therefore committed a breach o f  the charter-party  
in  ordering the steamer to Manchester and were 
accordingly liab le  fo r  the expense o f cutting the 
masts to enable her to re tu rn  under the bridges 
o f the Manchester S h ip  Canal.

H e ld  on appeal, (1) that Abo was not an  ice-bound 
port un th in  the meaning o f the cha rte r-p a rty ;  
and (2) (A tk in , L .J .  doubting) that the charterers 
had not ordered the sh ip  to a p o rt on her way 
to which she was obliged to force ice ;  and that 
there had not been a breach o f the charter-party  
in  either respect.

Judgment o f Bailhache, J . (infra); (1921) 1 K . B . 568 
affirmed.

A p p e a l  by the shipowners from the judgment of 
Bailhache, J. in the action.

The plaintiffs claimed to recover from the 
defendants damages for breach of a charter- 
party. The plaintiffs were the owners of the steam
ship Inn isbo ffin , and they chartered her to the 
defendants, by a charter-party dated the 25th Nov. 
1919, for one Baltic round voyage. The charter- 
party was on the Baltic and White Sea Conference 
Uniform Time Charter 1912 form, and provided 
that the steamer should be delivered to the char
terers at Huelva, and should be employed between 
good and safe ports or places within the limits of one 
Baltic round, where she could always safely lie 
afloat, as the charterers or their agents should 
direct. The steamer was to be delivered under 
the charter about the 30th Nov. 1919.

By clause 2 the owners were to provide and pay 
for the insurance of the steamer. By clause 3 
the charterers were to provide and pay for all 
other charges and expenses, except certain items 
already mentioned which are not material to this 
report.

It  was provided by clause 7 that the steamer 
(unless lost) should be redelivered on the expiration 
of the charter-party in the same good order as when 
delivered to the charterers (fair wear and tear 
excepted), at an ice-free port in charterers’ option 
in the United Kingdom. Clause 9 provided that

the captain should prosecute his voyages with the 
utmost dispatch.

By clause 14 throughout the charter losses or 
damages arising or occasioned by negligence, 
default, or error of judgment of the pilot, master, 
or crew, or other servants of the owners, in the 
management or navigation of the steamer were 
absolutely excepted, and by clause 16 the steamer 
was not to be ordered “ to any ice-bound port 
or any port where there was risk that in the ordinary 
course of things the steamer would not be able 
on account of ice to enter the port or to get out after 
completing loading or discharging, “ nor shall 
steamer be obliged to force ice. Should the 
steamer be detained by any of the above causes 
such detention shall be for charterers’ account- 
Nevertheless, if on account of ice the captain should 
consider it dangerous to remain at port of loading 
for fear of steamer being frozen in and/or damaged, 
he shall have liberty (but not be obliged) to sail 
to a convenient open place and await charterers 
fresh instructions.”

The steamer was duly delivered to the de
fendants under the charter-party and came on hire 
shortly after the date thereof. In  Jan. 1920 the 
defendants ordered her to proceed to the port of 
Abo in Finland. At that period of the year a 
great portion of the Baltic Sea is icebound. There 
are a few ports on the southern shore of the Baltic 
Sea which are normally free from ice, but the 
majority of the ports become icebound unless kept 
open by ice-breakers. The port of Abo was kept 
open in the winter by ice-breakers.

The Inn isbo ffin  encountered ice on her voyage 
to Abo. Sometimes the ice was sufficiently thin 
for her to force her way through without the a1® 
of an ice-breaker. On one or two occasions she 
attempted to force her way through without tbe 
aid of an ice-breaker and failed. Eventually 
with the aid of an ice-breaker she got through the 
ice and arrived at Abo. In  the course of h®r 
voyage to Abo and her return voyage from Ab®> 
she was very severely damaged by the ice, the 
damage so caused amounting to 26001.

After loading a cargo at Abo the charterer» 
ordered the In n isb o ffin  to proceed to Manchester 
To reach the port of Manchester the steamer ha 
to proceed up the Manchester Ship Canal. ®b® 
was able to pass through the canal loaded on h®’ 
way to Manchester, but after she had discharge® 
her cargo at Manchester her draft was such tha 
she could not proceed down the canal and clear th1 
bridges without cutting her masts.

Accordingly the plaintiffs’ claim was based ® 
two allegations (1) that the port of Abo was a 
icebound port, or, alternatively, that it was a 
port where there was a risk that in tbe ordinal? 
course of things the steamer would not be able 
enter or to leave on account of ice, and furth® 
that Abo was a port to enter which the steam®1 
•might be obliged to force ice and that consequent.» 
the charterers committed a breach of the chartei
party in ordering the steamer to proceed to that
port and that they were therefore liable for * 
damage sustained by the steamer by ice in enteric» 
and leaving the port and the incidental eXPeIL, 
to which the plaintiffs were thereby put, and y  
they alleged that Manchester was not a good and/ _ 
safe port in that the steamer could not leave th 
port at light draft unless her masts were cut, a 
that the charterers committed a breach of * j 
charter-party in ordering the steamer to proc®
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to that port, and were therefore liable for the cost 
°f cutting and repairing the masts.

M a cK in n o n , K.C. and Claughton Scott for the 
plaintiffs.

I t .  A . W righ t, K.C. and W. A . J o w itt for the 
defendants.

Bailhache, J.—The question whether or not 
the plaintiffs are entitled to recover the damages 
sustained by the steamship In n isb o ffin  depends 
entirely on the construction of the charter-party. 
The charter-party is on the Baltic Uniform Time 
Charter Form, and contains a clause, No. 16, 
whioh deals with ice. The rest of the clauses are 
the usual clauses in a time charter, including a 
clause that the steamer is to prosecute her voyages 
with the utmost dispatch. I  mention that clause 
because Mr. MacKinnon has laid some stress on 
that fact.

The clause on which Mr. MacKinnon principally 
relies is clause 16, which provides that “ the 
steamer shall not be ordered to . . . any 
joe-bound port or any port . . . where there
18 risk that in the ordinary course of things the 
steamer will not be able on acoount of ice to enter 
the port or to get out after completing loading or 
discharging, nor shall steamer be obliged to force 
•ce. Should the steamer be detained by any of 
the above causes such detention shall be for 
charterers’ account. Nevertheless, if on account 

ice the captain should consider it dangerous 
to remain at port of loading for fear of steamer 
being frozen in and/or damaged he shall have 
hberty (but not be obliged) to sail to a convenient 
cpen place and await charterers’ fresh instruc
tions.”

The only thing that is there dealt with is deten- 
tlon, and the clause provides that detention from 
a«y of the causes there mentioned is to be for 
charterers’ account—that is to say, that they are 
to p a y  the agreed rate of hire for the time during 
"hich the steamer is detained by any of those 
causes. The clause says nothing at all about 
'«image to the steamer. It  must be borne in mind 
hat in the Baltio a few ports on the southern shore 
6 normally and naturally open all the year round— 

hat is to say, ice does not form in them, but that 
h the majority of the ports in the Baltio ice does 
°fm in the winter, although certain ports, as, 

,?r instance, Stockholm, are kept open during 
he winter by means of icebreakers.

, That is the case with the port of Abo, which is 
hept open by the Finnish Government by means 

icebreakers. As I  understand this charter- 
what it provides is this: The charterers are 

in vf at hberty to send this vessel to the Baltic 
n the winter—indeed, that is what they chartered 
■<:r for, but they must not send her to a port that 
,s lcebound—that is to say, they must not send 
6r to a port that is frozen up so that the vessel 
annot enter, the reason being that, inasmuch as 
e Port will be frozen up for several months, the 

J earner will be delayed for an indefinite time, 
the owners do not want their vessel unreason- 

“iy detained; for that reason the charterers 
. re not entitled to send the vessel to a port that 

’3  iuct, icebound.
further, although the vessel is able to enter a 

j / ’ ji which is normally icebound, still she is liable 
a [cc^ound in that port before she can get away 
th, hereby be unreasonably detained. Therefore 

6 owners exclude those two things. The

charterers are not to send the vessel to a port 
that is blocked with ice, and they are also not 
to send her to a port where, although she may 
get in, there is a risk that she may be caught in 
the ice and be unable to get away after completing 
loading or discharging. The charterers are only 
at liberty to send her to a port that is not ice
bound. In  the Baltio, however, it very often 
happens that although the port is not itself ice
bound, as it is kept open by icebreakers, yet the 
passage to the port does become icebound or is 
partly or entirely closed with ioe.

Now, although the charterers are entitled to 
nominate a port which is not icebound, yet if 
in the course of her voyage to that port the vessel 
encounters ice which prevents her prosecuting 
her voyage, she is not, under the charter-party, 
bound "to force the ice, and therefore it is not a 
breach of contract on the part of the shipowners 
if she does not go to that port.

Clause 16 provides for all these eventualities; 
it also contains a provision for another eventuality, 
and that is this : If  the charterers have ordered the 
vessel to a port whioh was not at the time icebound, 
but she is there so long that there is a danger 
if she remains longer she will be caught in the 
ioe and not be able to get out, the captain may, 
if he likes, although he is not bound to do so, leave 
the port and go to the nearest port when there 
is free and open water, and then await charterers’ 
instructions. If, however, he does not leave the 
port, but remains there, and is caught in the ice, 
then the detention of the vessel from that cause is 
for charterers’ account.

The real context in this case is whether Abo 
was or was not an icebound port. If  Abo was 
not an ice-bound port, then it was no breach 
of oontract on the part of the charterers to order 
her there. Abo is a port which, if left to itself, 
would undoubtedly become in the course of the 
winter, particularly in January and February, 
frozen to such an extent that no vessel could 
possibly get either in or out, but the port is kept 
open, as I  have said, by means of icebreakers. 
Now is that, within the meaning of the charter- 
party, an icebound port ? In  my judgment it 
clearly is not. It  is true that Abo would be an 
icebound port if artificial means were not taken 
to prevent it becoming icebound, but artificial 
means are taken by the Finnish Government 
to prevent it becoming an icebound port, and it 
is a port which, so far as the port itself is concerned, 
a vessel can enter and leave at any time of the year 
owing to the ice being constantly kept broken. 
There was, therefore, no breach of contract on the 
part of the charterers in sending the Inn isbo ffin  
to Abo.

On the way to Abo she encountered ice and was 
damaged in proceeding through the ice. I t  is 
contended on behalf of the shipowners that even 
if it was no breach of oontract on the part of the 
charterers to send the vessel to Abo, still they are 
bable for the damage whioh she sustained in 
getting there. I  find it difficult to understand that 
proposition. I  agree that if it were a breach of 
contract on the part of the charterers to send the 
vessel to Abo the damage that she naturally and 
properly sustained on the voyage to or from Abo, 
apart from the negligence of the master, would 
be for the charterers’ account. But the charter 
expressly provides that, although Abo may be a 
port to which the vessel may be properly ordered,
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she is pot hound to force the ice to reach that port 
unless the master chooses. It  is left to his dis
cretion ; he may force the ice or he may refuse to 
proceed further by reason of the ice.

In  my judgment this action is founded on a 
misapprehension of what clause 16 provides. That 
clause, as I  read it, does not throw the liability for 
any damage which the vessel may sustain upon 
the charterers if they commit no breach of contract 
with regard to the port to which they order the 
ship ; the clause throws the liability for the detention 
of the vessel in the events there set out upon the 
charterers, and gives the owners the option in 
certain cases not to proceed to ports nominated by 
the charterers if the ports fall within the terms of 
clause 16 through being icebound or if the route 
to those ports is impeded with ice. This disposes 
of the whole case with the exception of one small 
item.

The In n isb o ffin  left Abo with a cargo for 
Manchester. In  order to get there she had to 
proceed up the Manchester Ship Canal. Under 
the terms of the charter-party she could only be 
ordered to a safe port. When she went through 
the canal loaded on her way to Manchester her 
masts were just low enough to clear the bridges, 
but after discharging her cargo at Manchester she 
came up in the water, and when she proceeded down 
the canal from Manchester her masts would not 
clear the bridges, and accordingly they had to be 
cut. In  my judgment, the expense of cutting 
the masts must fall on the charterers, because they 
were only entitled to order the In n isb o ffin  to a 
safe port, which means a port to which a ship 
can safely get and from which she can safely 
return. I t  was therefore a breach of contract for 
the charterers to order her to proceed to Manchester, 
and having committed a breach of contract they 
must pay the damages which flow from that breach 
of contract.

To my mind, that is the distinction between the 
damages sustained at Manchester and the 
damages sustained by the vessel through being 
ordered to Abo. The charterers committed no 
breach of contract in ordering her to Abo, and 
therefore they are not liable for any consequential 
damage, whereas they committed, a breach of 
contract in ordering her to proceed to Manchester, 
and therefore are liable for the consequential 
damages.

The result is that there will be judgment for the 
plaintiffs for the comparatively small amount 
involved in cutting the masts in order to enable 
the Inn isbo ffin  to get to and from Manchester.

The plaintiffs appealed.
M ackinnon , K.C. and I I .  Claughton Scott for the 

appellants.—Abo was an “ ice-bound port ” within 
the meaning of clause 16 of the charter-party. 
The object of the clause is not only that the ship 
shall not be ordered to an ice-bound port, but 
that she shall not be ordered to a port on the way 
to which she will encounter ice. Secondly, the 
words “ nor shall the steamer be obliged to force 
ice ” mean that she shall not be ordered to any 
port to reach which she will be obliged to force 
ice. In  ordering the ship to such a port the 
charterers acted in breach of the charter-party, 
and are liable for the damage done to the ship by 
ice.

W right, K.C. and Jow itt for the respondents, 
were not called upon to argue on the question

whether Abo was an ice-bound port.—The words 
“ nor shall the steamer be obliged to force ice 
are a separate term of the charter-party, having 
no connection with the preceding words, and their 
effect is that, if the master is called upon to force 
ice, he may refuse to do so without prejudice to 
the owners’ hire. There was no breach of the 
charter-party, as the ship was not obliged to force 
ice.

M ackinnon , K.C. in reply. ^  ^  m U _

A p r i l 22.—The following judgments were read:-"
B a n k e s , L.J.—In this action the plaintiffs, as 

owners of the steamship Inn isbo ffin , claim damages 
from the defendants as charterers for injury 
sustained by the vessel as a result of her encounter
ing ice on a voyage upon which she had been 
ordered by the defendants. As the case is pre
sented to this court by the appellants there is no 
dispute as to the facts. The question turns upon 
the construction of the charter-party. The material 
facts are as follows. The vessel came on hire 
shortly after the date of the charter-party.
Jan. 1920, she was ordered by the defendants to 
proceed to Abo, a port on the coast of Finland. l n 
proceeding on that voyage the master kept close 
to the east coast of Sweden, and when somewhere 
north of Stockholm he encountered ice. Be 
endeavoured to force his way through, but failed’ 
and was obliged to wait until an ice-breaker from 
Stockholm came to his assistance. Having be®® 
released by the ice-breaker the master c o n t in u e d  
his voyage, and eventually arrived at Abo through 
the channel which is kept open to that port by lee- 
breakers employed for that purpose by the Govern
ment of Finland. The vessel sustained in jw  
from contact with the ice. In  respect of th*1̂ 
injury the action was brought. Bailhache, J, u. 
held that Abo was not an icebound port withm 
the meaning of this clause, having regard to fn 
fact that the Government of Finland kept a charm® 
to the port open in spite of the ice. I  agree wd ̂  
the learned judge’s conclusion upon the facts 1 
this case, though I  think it undesirable to attemP 
to give a definition of what constitutes an lC® 
bound port which could be applicable under a 
circumstances. ,.

The other point upon the construction of f"  
clause is to my mind one of considerable difficult.' 
The appellants contend that the clause from ' „ 
commencement down to the words “ to force me
should be read as one continuous sentence, 
whole of which refers to limitations placed upon

the
theYVilUlC C l W HICH IC IC I a l/U H im  Let UlUIia jJlttCCU. tg

powers of the charterers. Thus read, the w°raj 
“ nor shall the steamer be obliged to force i°f 
are a short form of expressing “ nor shall * 
steamer be ordered to any port to arrive at wbi 
she will be obliged to force ice,” or some equival® 
words. On the other hand, the respondents 
that the words “ nor shall the steamer be obhg 
to force ice ” should be read as a separate senteU ( 
from what precedes them, and relate to the le£ 
or contractual obligation on the part of the steam ’ 
and not to any limitation upon the powers of t 
charterers. Bailhache, J. has adopted the 'at ' , 
construction. I  agree with his view. F r o m  ; 
point of view the clause is not skilfully drat 
The use of the word “ nor ” appears to indicate ^  
the draftsman intended the concluding woroŝ e 
form part of one continuous sentence. On 
other hand, if this view is adopted it necessita
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the introduction of words which are not in the 
sentence as drafted ; because the “ shall ” which 
follows the “ nor ” must refer to orders under 
yhich the steamer may or will be obliged to force 
l°e, and some words given by the charterers rather 
than to the obligation imposed on the steamer 
must be read with the concluding part of the 
sentence to give it the meaning contended for by 
the appellants. In  my opinion less violence is 
done to the language actually used by adopting the 
construction contended for by the respondents 
than that contended for by the appellants, and 
‘t also seems to me that the respondents’ con
struction fits in better with what I  conceive to be 
the general intention of the parties as expressed in 
the charter-party as a whole than that of the 
aPpellants. Reference was made during the 
argument to clause 7, but I  did not understand 
that the appellants desired to found any claim 
upon its provisions. I  therefore express no 
opinion upon what is admitted to be a clause 
always introduced into this form of charter-party 
hut never insisted upon. A point was made by 
Mr. Jowitt for the defendants that even assuming 
the appellants’ construction of clause 16 was 
accepted the respondents were entitled to succeed 
upon the facts, because the evidence proved that 
the master never was obliged to force ice. I  express 
Uo opinion on this point, as the evidence was not 
gone into, and in my view of the meaning of 
clause 16 it is not necessary to consider it. If  
clause 16 is to be read as I  think it should be read 
the appellants have failed to establish any breach 
°f the contract contained in the charter-party for 
)vhich a claim to damages could be made. I  desire 
t° reserve any opinion upon the question what 
damages are recoverable in the event of a breach 
°f the provisions of clause 16 being proved. For 
the reasons I  have given I  think that this appeal 
tails and must be dismissed with costs.

Scrutton, L.J.—The plaintiffs, the appellants, 
tj'ere owners of a ship which was chartered by the 
defendants, the respondents, in November, to go a 
tfaltic round voyage. She was ordered in January 
to Abo in Finland, and in the course of the round 
t'oyage was damaged by ice. The shipowners 
hen sued the charterers alleging: (1) that they 

had ordered her to an ice-bound port contrary to 
clause 16 of the charter, and that in consequence 
®he was damaged; (2) that they had ordered her 
~ a port to enter which might oblige her to forceto

ice.cc, and that in consequence she was damaged, 
he first claim fails in fact. The judge below has 

°und, and I  agree with him, that Abo was not an ice- 
°und port. I t  would be if no artificial measures 
ere taken, but in fact by the use of ice-breakers a 

jhannel for entrance is kept open from the Aland 
siands to Abo. The captain admitted it was 

hept open the whole year and the defendants’ 
finesses proved that steamers were running six 
oyages a week between Stockholm and Abo the 
hole winter. Such a port kept artificially open 

he whole winter cannot be said to be ice-bound.
,, h*n the second head the facts seem to be that 
he Inn isboffin , a steamer thirty-one years old, 
et on her voyage through the Baltic on a proper 

®ute some thick ice some 200 miles from Abo ; 
i he tried to get through it by ramming it-—that 
in " ôrce ” if—hut she failed and became fast 

the ice. She then, by wireless telegraphy, 
e h^oned an ice-breaker from Stockholm, which 

M'leated her, and for the rest of the voyage she

ran in channels made by ice-breakers, or open sea. 
Shortly after this incident her forepeak was found 
leaking, and her plates were bent in, as appears in 
the photographs, between the frames. Clause 16 
enables the captain to refuse to go to an ice
bound port, and to refuse to force ice which he 
meets on his voyage, without being guilty of any 
breach of charter, and without prejudicing his 
owners’ right to hire while he is waiting for proper 
orders, or for a sea free of ice. He is also allowed, 
but is not obliged, to leave a port which is likely 
to become ice-bound ; that is, in my view, it cannot 
be said that the owner loses his right to hire, 
because the captain elects to stay when he might 
have escaped. Now whether or not the ship will 
meet thick ice on this Baltic round seems to be a 
matter of uncertainty. What the master will do 
when he meets thick ice seems to be a matter of his 
navigation. The charterer does not give him any 
orders as to this situation or “ oblige ” him to do 
anything, and he will not prejudice his owners’ 
hire by waiting till he can get through. He is not 
“ obliged to force ice.” In  this particular case by 
sending for the ice-breaker he could have got 
through without damaging himself. I  am unable 
to see what breach of charter the charterers have 
committed in this case; the damage seems to have 
resulted from the captain’s decision to take a 
course of action which by the charter he was 
relieved from the obligation to take. Some damage 
is supposed to have resulted from storms blowing 
the steamer on the thick ice at the edge of the ice
breaker’s channel. This does not seem to be the 
charterers’ affair.

The question was argued before us whether the 
charterers who requested the ship to go to an 
unsafe or an icebound port, to which she was not 
bound to go, were liable if she went for damage 
sustained on her voyage. I  desire to reserve my 
opinion on this point. The state of knowledge of 
shipowner and charterer may be material when 
the point has to be decided. The action was not 
based on clause 7 of the charter. I t  is not clear 
what this means, as the clause is difficult to reconcile 
with the shipowners’ obligation to maintain the 
ship efficient under clause 2 and to insure her under 
the same clause; and with the last part of clause
12. When it is necessary to construe the clause 
it will be desirable to consider what is covered by 
“ fair wear and tear,” and whether the clause 
applies to damage not caused in any way by the 
charterer.

In  my view the appeal should be dismissed with 
costs.

A t k i n , L.J.—I  have found considerable difficulty 
in construing clause 16 of this charter-party. 
Unaided I  think I  should have come to the con
clusion that the words “ nor shall steamer be 
obliged to force ice ” were intended to impose a 
restriction upon the charterers’ rights to direct 
the ship to a particular port, a restriction additional 
to those imposed in the first words of the clause 
“ that the steamer shall not be ordered to any 
port,” Ac. The words might reasonably mean 
“ nor shall the steamer be ordered to a port to 
reach or leave which she finds herself compelled to 
force ice.” I t  occurred to me that if she were 
ordered on a voyage in which she found herself 
shut in by ice, so that for safety she had to force 
herself through,the damage caused by this action 
of the ship would be for charterers’ account; an d 
I  was inclined to think that the express provision
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for detention immediately following the words in 
question treated the obligation to force ice as one 
of the causes which expressly put detention on 
charterers’ account. I  should not have read the 
words as merely giving a liberty to the ship to 
abstain from forcing ice. Had I  come to the 
conclusion above suggested I  should have thought 
that there was evidence fit to be considered by the 
trial judge that in this case there had been a breach 
of contract by the charterers. I  recognise, how
ever, that this meaning of the word “ obliged ” 
is not the meaning of the same word three lines 
lower down in the same clause; and when I  find 
my brother Bailhache and the two other members 
of the court taking a different view I  have not 
sufficient confidence in my opinion to say that the 
judgment appealed from is wrong. I  agree that 
Abo was not in the circumstances an icebound port.

A ppea l dismissed.
Solicitors: for the appellants, W. A . C rum p  

and Son.
Solicitors: for the respondents, Rawle, Johnstone 

and Co., for H i l l ,  D ick inson  and Co., Liverpool.

M a y  5 and 6, 1921.
(Before Lord S t e h n d a l e , M.R. and A t k i n  and 

Y o u n g e r , L.JJ.)
T h e  G u l p  o p  S u e z , (a)

APPEAL FROM THE ADMIRALTY DIVISION.
C ollis ion— Steamship coming out o f dock— Crossing 

ru le  — P arting  to counteract ebb tide  — M is 
leading signals— Other vessel not m is led—Regula- 
tions fo r  Preventing Collis ions at Sea, arts. 19, 
21, and  28.

The G., leaving the A lbert Dock on the B irkenhead  
side o f the Mersey, intended to cross straight to 
the east side o f m id -rive r arul then tu rn  dovjn 
stream. The G. S. teas proceeding u p  rive r to 
the west o f m id -rive r, having the G. on her s tar
board bow. The vessels sighted one another at 
a distance o f about h a lf a m ile , at the tim e when 
the G. was leaving the dock entrance; and they 
came in to  co llis ion  some 700 f t .  fro m  the L iverpoo l 
side. The G., on leaving the dock, ported a litt le  
to counteract the effect o f the ebb tide on her head, 
and gave a short blast, and subsequently a second 
short blast. A fte r  the f irs t slight p o rtin g  to coun
teract the tide, the helm was steadied,  and the 
second short blast was given, and she continued 
on straight across the rive r. The question was 
whether in  the circumstances the crossing rule  
(art. 19} applied.

H eld , that the question depended on the distance at 
which the vessels sighted one another, and that they 
were ju s t suffic iently f a r  apart fo r  the crossing 
ru le  to app ly. The G. S. was held to blame fo r  
not reversing when the G. was seen to be con tinu ing  
to head across the river.

I n  the A d m ira lty  Court the G. also was held to blame 
on the ground that she sounded po rt helm signals 
when she was not, in  fa c t, “ directing her course 
to starboard ” (art. 28).

H eld, by the Court o f A ppea l that, as she d id  not, 
in  fa c t, m islead those on board the G. S., who saw 
that she was not a lte ring her course to starboard, 
she ought not to be held to blame.

( a )  Re-ported by  W . p . Saud fo rd , JJsq.. B a ro s te r-a t-
U uv i.

Expressions in  The Albano (10 Asp. M a r. L a w  Cos-
365 ; 96 L . T . Rep. 335; (1907) A . C. 193)
The Huntsman (11 Asp. M a r. Law  Cas. 606;
104 L . T . Rep. 464 and  The Ranza (19 L . T-
Rep. 21m.) cited and approved.

Judgment o f H i l l ,  J .  varied, the G. S. being held
alone to blame.

A p p e a l  by the plaintiff, the Shipping Controller, 
the owner of the Gustav, from the judgment of 
Hill, J., who held both vessels to blame.

The plaintiff, the owner of the steamship Gustav. 
claimed against the defendants, the owners of 
the steamship G u lf o f Suez, damages in respect 
of a collision that occurred on the 26th May lu20, 
off the Prince’s Dock, in the River Mersey.

The plaintiff by his statement of claim said :
(2) Shortly before 9.33 p.m. (B.S.T.), on the 26tb 

May 1920, the Gustav, a steel-screw steamship of 
2259 tons gross and 1364 tons net register, 300ft. long, 
manned by a crew of twenty-eight hands all told, 
while on a voyage from the Alfred Dock, Birkenhead, 
to Newport, Mon., in water ballast, was leaving the 
lock of the Alfred Dock. .The weather was fine but 
slightly hazy, and it was not quite dark. The wind 
was calm, and the tide ebb of the force of about 
two and a half knots. The Gustav was being assisted 
by a tug made fast ahead and was heading about
E. by N. in order to get to her proper side before 
turning down the river, and making about four to five 
knots an hour through the water. Her whistle had 
been sounded a warning blast when she was about to 
leave the lock, and this signal was repeated when she 
was just clear of the lock. Her helm was then ported 
a little to counteract the effect of the tide. Her 
regulation underway lights, including a second mast- 
headlight, were being duly exhibited, and were burning 
brightly, and a good look-out was being kept on 
board of her. (3) In these circumstances those on 
the Gustav observed a steamer, which proved to be the 
G ulf o f Suez, showing a masthead and green light about 
half a mile distant and about four to five points on the 
port bow. The whistle of the Gustav was at once 
sounded a short blast, and about the same time her 
tug was cast off. The G ulf o f Suez answered the port 
helm signal of the Gustav by sounding one short blast- 
The helm of the Gustav, which was still slightly aport, 
was kept b o , and her whistle was again sounded a short 
blast in reply to the signal of the G ulf o f Suez, but the 
G ulf o f Suez, instead of keeping to her proper side of 
the ohannel and passing under the stern of the Gustav, 
as she could and ought to have done, was seen to be 
altering under starboard helm and causing danger of 
collision, and though the engines of the Gustav were pu* 
full speed astern and her starboard anchor was droppe“ 
and the Gustav by these means greatly reduced her 
speed, the G ulf o f Suez, although acting at the last under 
port helm, came on and with her starboard side abaft 
amidships, struck the stem of the Gustav, doing ber 
damage. (4) A good look-out was not kept on the 
G ulf o f Suez. (5) Those on the G ulf o f Suez neglected 
to keep out of the way of the Gustav. (6) Improper!.' 
starboarded and attempted to cross ahead of the 
Gustav. (7) Negligently failed to port in due »nu 
proper time. (8) Neglected to ease, stop, or reverse 
their engines, (9) Neglected to keep that vessel to 
her own starboard hand side of the channel, Gy 
Neglected to indicate their course by whistle sign3-; 
(11) Those on the G u lf o f Suez neglected to compll 
with arts. 19, 22, 23, 25, 27, 28, and 29 of the Coliisj011 
Regulations, and art. 11 of the Rules for the Navigati00 
of the River Mersey.

By their defence the defendants said :
(1) The defendants deny that the collision a!'il 

damage . . . were caused or contributed to b>
the negligent navigation of the steamship G-idf o f Suc~
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y the defendants or their servants, but say that the 
I?111®were solely caused by the negligent navigation of 
ee Gustav by those in charge of her . . .  (2)

portly before 8.30 p.m. (G.M.T.), on the 26th May 
1607 *be ° f  &uez> a single-screw steamship of 

0v tons gross register, and 260ft. long, manned by 
crew of thirty-three hands all told, and in charge 
, a duly licensed pilot for the port of Liverpool, 
mist on a voyage from the Mediterranean to 
anchester with a general cargo, was steaming 
P the River Mersey on the west side of mid- 
annel, and was approaching the Seacombe Ferry 
age. The weather was fine but slightly hazy, with 
very light S.W. wind and the tide was ebb, of the 

exhu,-0  ̂a'̂ >oui' *wo knots. The G u lf o f Suez was duly 
jo k in g  the regulation masthead and sidelights 
a r a ateamship under way, and a fixed stem light and 
G u l f /  *00^'out was being kept on board of her. The 

J ° f  Suez, which was steering up river at a speed of 
unrf *en kno*8’ was beading about S. J E. magnetic 
b n tF sd?>htly starboard helm, to give room to a ferry 
(3 > jWbich was bound out from Seacombe Ferry Stage. 
n t r. Ibese circumstances those in charge of the G ulf
° f  Suez- saw a steamship with a tug ahead of her, 
at°Ce,?̂ ing ou* r̂om the direction of the Alfred Dock 
tw& .tance of four to five cables, and bearing about 
Th° i°^nts on the starboard bow of the G ulf o f Suez. 
G u t lÛ  the steamship, which proved to be the
At n,V> WaS seen’ anfl als° her masthead and red lights. 
8hor+ kSame t!me that the Gustav came into sight one 
+u?: _ blast was heard from her. Those in charge ofthe n  1 was neara irom ner. loose in ctiar 
bla t ^ ®uez immediately replied with two short 
a-st 1 an<i the helm, which was a-starboard, was kept 
the arboard‘ @ustav’ which slipped her tug about
sou jarne time as her first blast was sounded, again 

a st'ort blast, and those in charge of the 
the' c ®uez aSam sounded two short blasts and put 
Thlr,, m harof-a-starboard and stopped their engines, 
risk t Siav, came on at increasing speed, causing great 
Put tv, Collision> and those in charge of the G ulf o f Suez 

t“e engmcs slow ahead and almost immediately 
rwards full ahead, and put their helm hard-a-portto the

QQ i  U U 1014U) J * o v l l v l L  l l o i u i  i i a i l u  Ui

Gust^ and swinS the vessel clear of the stem of 
the n ’’i w'1i°h vessel continued to come on towards 
the ° / Suez, but shortly afterwards the stem of 
hj \ y Wstav struck the starboard side of the G ulf o f Suez 
that tu'ray the engine-room, causing her such damage 
he{0 the G ulf o f Suez had to be beached. Very shortly 
and *be c°hisi°n the Gustav dropped her anchor, 
buj. Jhree short blasts were sounded on her whistle, 
(4 ) rii®r speed was not reduced before the collision, 
the f  n Se I n charge of the Gustav were negligent in 
look °h°wlng respects : (a) They did not keep a good 
o f hout 1 (b) they attempted to pass ahead of the G ulf 
husa^t and cross the river at a time when it was 
acros tkr t?lem t° do so ; (c) they navigated the Gustav 
ston 8 tbe r*ver at an excessive speed and failed to ease, 
thev ?r.,reverse their engines in due time or at a ll; (d) 
Collis- ed to comply with arts. 27, 28, and 29 of the 
their lOIi Regulations; (e) they improperly ported 

oelm ; (f ) they failed to starboard their helm.
facts appear from the judgment of Hill, J.

Q,î lLL>. J-—The collision took place at 8.30. p.m., 
time on the 26th May 1920 in the River 

( f  °® Prince’s Dock entrance, or perhaps a 
time ar^lcr down the river. It  was dusk at the 
their k'1'* tbe tw0 ships were exhibiting lights, but 
was were visible to one another. The tide
¿lot with a strength of two to two-and-a-half 
of 2  orn @ustav> the plaintiffs’ ship, is a vessel 
hallaav tons gross and 300 feet long and was in
S i C ' She had left the Alfred Dock on the
sir),, '̂ head side and intended to cross to the east ¿ -o f  mid-
t° thev^f* ^ aS Proceed’n8 UP the river for Eastham

mid-river and then turn down for sea. The

o tvest of mid-river.
V °L. X V ., N. S,

They sighted one another,

both lights and hulls, at about the distance of half 
a mile while the Gustav was issuing from the dock 
entrance, and the G u lf o f Suez was somewhere off 
Seacombe. They were in collision some 600 feet 
or 800 feet off the dock wall on the Liverpool side. 
At the time of the collision the Gustav was heading 
about east and nearly athwart the river, and the 
G u lf o f Suez about south, nearly straight up. At 
the time of the collision the Gustav had not much 
way as her engines had been reversed and her star
board anchor dropped. The G u lf o f Suez engines 
were working at full ahead, and the engine move
ments as given in evidence were as follows : The 
Gustav as she left the dock put her engines at slow 
and immediately full speed, and was gradually 
increasing speed as she went. Very shortly before 
the collision, the master says, when his ship was 
nearer the Liverpool side—more than half way over 
towards the Liverpool side than mid-river—the 
engines were put full speed astern and the starboard 
anchor was let go. The G u lf o f Suez was coming up 
at a speed which he puts at 9 to 10 knots, so that it 
would look, by the time from the log, as if it was 
perhaps rather nearer. She kept her speed for an 
appreciable time, and then the following was done 
with the engines : “ Stop,” then “ slow ahead,” 
and then “ full ahead.” That is the record in the 
engine log. Some of the evidence put the slow 
ahead before the stop ; but I  accept the evidence 
of the engine-room log. The helm action and 
helm signals were as follows : The Gustav on leaving 
the entrance ported a little, to counteract the effect 
of the ebb tide on her head as she emerged into the 
tideway, and then gave a short blast. What she 
did subsequently is not at all clear on the evidence, 
except that she gave a second short blast; and, 
according to her documents, she at a later stage 
ported a point. The log and the deposition of the 
master practically are in agreement. The log is as 
follows : “ 9.25 proceeded into river, sounding one 
long blast on whistle and shortly afterwards cast 
off tug (C a irngarlh  ahead). Before casting off tug, 
after leaving docks sighted steamship G u lf o f Suez 
coming up river, her starboard side open to our 
port side, could see her green and masthead light, 
she being distant about half a mile and five points on 
our port bow. We were proceeding towards the 
Liverpool side of river. The G u lf o f Suez continued 
on her course and was coming ahead as if attempting 
to cross our bow ; seeing she was doing this, we 
sounded one short blast on whistle and altered our 
course one point to starboard,” and so on. Accord
ing to the evidence of the master, and, I  think, the 
final evidence of the pilot, after the initial porting 
the helm was steadied and not again altered and 
was steady at the time when the second short blast 
was given. A further doubt was cast on the plain
tiffs’ evidence in the evidence given by the man at 
the wheel, who, when he was asked how he ported 
his helm, indicated a movement to starboard, and 
he also said that he was told after the first porting to 
steady and that he did steady on the Waterloo 
Tower. I t  is left in very grave doubt on the plain
tiffs’ evidence and documents ; but the evidence for 
the G u lf o f Suez is that as far as they could see the 
starboarding did not have the effect of altering her 
head, and, therefore, I  am inclined to accept the 
evidence of the master and the pilot of the Gustav, 
namely, that after the first porting (a slight porting 
to counteract the tide as the ship’s head came into 
the tideway) the helm was steadied and was not 
afterwards moved, and that the second short blast

2 C
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was given at a time when the helm was steady. As 
for the G u lf o f Suez, she was already under some 
starboard helm for the ferry boat when the Gustav 
was first seen. On hearing a short blast from the 
Gustav the helm was starboarded, and, on hearing 
a second blast, hard-a-starboarded, and when the 
engines were put full ahead after the stop and slow 
the helm was hard-a-ported. There is a dispute as 
to the whistle signals given from the G u lf o f Suez. 
The G u lf o f Suez says that she gave two short basts 
in reply to each of the Gustav's one short. The 
Gustav says she heard only one short, which was 
given in reply to the Gustav's first one short. On 
the evidence as a whole, and especially having regard 
to some of the independent evidence called by the 
plaintiff, I  find that the G u lf o f Suez did give two 
short blasts and gave them twice. She certainly 
starboarded, and it is probable that she should give 
two short blasts, and there is positive evidence, apart 
from the ship herself, that she did, and I  find that 
she did. I  should add that as the Gustav was 
leaving the dock she gave a long warning blast. It  
is said that she gave one while she was in the dock 
as well ; she certainly gave one which is spoken to 
in the evidence as she was leaving the dock, and 
that, apparently, was not heard on board the G u lf 
o f Suez, and it certainly was not reported to the 
pilot. It  is obvious that there was very serious fault 
somewhere, when two ships sighted one another half 
a mile distant while they were both on the Cheshire 
side of the river and so manoeuvring as to come into 
collision within a very short distance of the dock 
wall on the Liverpool side. I t  is not seriously dis
puted that the G u lf o f Suez is to blame for failure 
to take timely action with her helm (assuming that 
on hearing the short blast of the Gustav she was 
justified in concluding that the Gustav was going to 
turn up river under port helm), and was justified in 
starboarding to give the Gustav more soom for that 
manœuvre, yet a time came when the Gustav was 
seen to be continuing to head across river, and when 
engine action was called for, and when to go astern 
would have given time to see what the Gustav was 
really intending. Instead of reversing, what she 
did was to stop and slow, and then at last full ahead 
andhard-a-port, to try and throw herself clear. I  am 
advised that the G u lf o f Suez was certainly to bjame 
for not reversing, and that fault would equally 
attach to her whether the two ships were under the 
crossing rules or whether their conduct was to be 
j udged by good seamanship independently of the rule.

Whether the crossing rule applied or not has been 
much argued, and the argument for the Gustav 
is mainly based on treating it as applicable, for 
it is said that “the Gustav did keep her course by 
keeping a slight port helm to counteract the tide, 
did get speed by gradually gathering way under 
engines which were already full ahead, and was 
bound not to reverse until the point was reached at 
which a collision was inevitable by the G u lf o f Suez 
alone. Whether the crossing rules apply to ships 
in the relative positions of the Gustav and the G u lf 
o f Suez depends, in my view, upon the particular- 
facts of the case. I  have been referred to The 
S unlight (90 L. T. Rep. 32 ; 9 Asp. Mar. Law 
Cas. 509 ; (1904) P. 100) and The L lane lly
(12 Asp. Mar. Law Cas. 485; 110 L. T. Rep. 269 ; 
(1914) P. 40). In my view, it all depends on the 
distance at which the vessels are from one another 
at the time when one of them leaves the dock 
entrance. I  am inclined myself to think that these 
two ships sighting one another at half a mile

[Ct. of Apt.

distance came within the crossing rule. But I  
think it is very near the line, because it seems to me 
to depend upon this—do they sight one anothe at 
such a distance that they can each of them reason
ably act under the crossing rule and so avoid the 
collision ? These two ships at half a mile distance 
seem to me to be very near the line, and I  '"'in 
assume—without finally deciding it—that the 
crossing rule applied, and I  will inquire whether, 
that being so, the Gustav can escape blame. I  have 
already pointed out that whether one applies the 
crossing rule or not the G u lf o f Suez cannot escape 
blame. Can the Gustav in this case take the benefit 
of the crossing rule ? As she was leaving the dock 
entrance, coming out into the tideway—that is> 
before her definite direction could be apparent to the 
G u lf o f Suez—the Gustav sounded a- short blast- 
At that time she was porting only to counteract the 
effect of the tide on her head as she left the entrance, 
she was not taking any course for the G u lf o f Suez, 
nor was she, in my view, directing her course to 
starboard within the meaning of the rule. 1 
think it was a misleading signal. I  was not 
given any case in which this had been definitely 
decided; but I  think if the reasoning of The 
A ris tocra t (10 Asp. Mar. Law Cas. 567 ; 1908, 1 •> 
at p. 19), be looked at it will confirm the view that 
I  have expressed—that when a ship is merely using 
helm action to counteract the effect of the tide on 
her heading she is not directing her course either to 
starboard or to port, as the case may be, and th* 
she is not justified in giving an approaching ship " 
signal as if she was directing her course one way 01 
another. The Elder Brethren think that it was 8 
very misleading signal and that a prudent navigate' 
on the G u lf o f Suez hearing such a signal worn1 
rightly conclude that the Gustav was going to dir®0 
her course to starboard and turn up river and th* 
she wanted the G u lf o f Suez so to understand i t " ' 
I  do not say necessarily turn right up river, bu 
turn on an up-river heading. On the evidence tb® 
short blast was repeated without any helm action » 
all, and therefore, it was doubly misleading. Thos 
signals did mislead the G u lf o f Suez, and went fat- 
on the whole, to justify the starboarding of the Gi J 
o f Suez. The Elder Brethren think that a ptR"®1' 
navigator would, in such circumstances, right 
starboard to give more room to the Gustav to carf. 
out the manoeuvre of turning up river which t 
Gustav was indicating by her short blast. a 
Gustav having given these signals, which a 
equivalent, in the circumstances, to an intimati 
that the Gustav was not going to keep her course-, 
ask myself, Does it lie in the mouth of the Gus 1  ̂
to say that she was bound by the crossing rule 
was bound to keep her speed up to the P01̂ , 
indicated by the rules ? I  think not. She has  ̂
her fault led the G u lf o f Suez into the starboa.̂  
helm action, and brought about the position  ̂
which the obligation to take timely engine acti 
to avoid collision rests upon her as much as up 
the G u lf o f Suez. And if she had reversed soom ̂  
the collision would have been avoided. I  there' 
am of opinion that even if it be rightly argued t  ̂
notwithstanding the short blast of the Gustav, . 
G u lf o f Suez could have avoided the collision,. J  ̂
there was continuing fault of the Gustav " 
herself contributed to the collision. . ,L-

1 therefore hold that both ships by their neglige | V 
have brought about this collision, and that 
were both to blame.

The plaintiff appealed.
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Bateson, K.C. and L . F . C. D arby, for the 
appellant, contended that the Gustav was justified, 
■while porting to counteract the ebb tide, in giving 
port helm signals ; and that, even if she was wrong 
111 so doing, she did not mislead the pilot of the 
G ulf o f Suez, and was not to blame for the collision. 
They referred to :

The Uslcmoor, 9 Asp. Mar. Law Cas. 316; 
87 L. T. Rep. 55 ; (1902) P. 250 ;

The Hero, 12 Asp. Mar. Law Cas. 108; 105 
L. T. Rep. 97 ; (1911) P. 159 ;

The A ris tocra t, 10 Asp. Mar. Law Cas. 567 ; 
97L.T. Rep. 838 ; (1908) P. 23;

The Ranza, 1898, 79 L. J. P., 21n ;
The H untsm an, 11 Asp. Mar. Law Cas. 606 ; 

104 L. T. Rep. 464.
D . Stephens, K.C. and A lfre d  B u c k n ill, for the 

respondents, argued contra. They referred to :
The Bellanoch, 10 Asp. Mar. Law Cas. 483 ; 

97 L. T. Rep. 315 ; (1907) P. 170.
Lord Ste r n d a le , M.R.—This is an appeal from 

Hill, J. who held both ships to blame for a collision 
011 the Mersey. 1 am not going into the facts in 
detail, because he has set them out in his judgment. 
The plaintiff ship, the Gustav, was coming out of 
He Alfred Dock on the Birkenhead side. The 

o f Suez was bound up river, and she was 
coming along on her proper side, the starboard side, 
at or just below the Seacombe stage, just off the 
north-eastern corner of the stage, and about 700ft. 
°ut. She was under a slight starboard helm in 
order to clear a ferry boat that was coming away 
Horn the stage. When she first saw the Gustav 
Hie Gustav had just cleared the stage in the sense 
that a vessel which was near the stage was able to 
see her. She could not see her, she said, when she 
Was actually coming out of the dock, because the 
stage obscured the view ; and, if she could see her 
Gear of the stage from where she was, the Gustav 
nrust, I  think, have been at that time clear of the 
dock.

The first question upon those facts is : Did the 
crossing rule apply to these ships ? I  agree with 
Hill, J. that that must always depend upon the 
distance at which ships see one another. If  the 

 ̂ o f Suez had only sighted the Gustav just when 
she was coming out of the dock, and the G u lf o f 

Uez was close up to her, it would be very difficult
0 say they were crossing courses. I  agree also 

With Hill, J . that it is rather a near thing in this 
cp-se, but I  also agree with him in thinking that the 
®. e of the line on which the case falls is that at the 
riaie the vessels sighted one another the crossing 
id.e did apply, because at the time when the G ulf 
j/ Suez sighted the Gustav, she was clear of the
°ck and was beginning to cross the river. She 
.cHd have to cross the river to get on to her right 
1dc, if she was going down, as I  think she was.

The learned judge has held the Gustav to blame 
'dbstantially—indeed I  think wholly—for giving a 
t 'Heading signal, and so inducing the G u lf o f Suez 
p  do what she did, namely, instead of letting the 
V,sfa,v cross her, by stopping or coming inside her, 
;f'e starboarded and went on the Liverpool side of 
y 6 river, where the collision happened. I  think 
j j ere is no question that the G u lf o f Suez was to 
t, ame, and, 1 think, substantially for the reasons 
j at the learned judge has given, but the question
1 whether the Gustav also was to blame. The 

arned judge has held her to blame, because she

gave a misleading signal, and so produced all or, 
at any rate, a considerable part of the mischief. 
What she did was this : When she was just coming 
out of the dock, of course her starboard bow would 
be caught by the ebb tide ; and she ported a little . 
to counteract the tide, and blew one blast. After 
that, the learned judge has found she steadied and 
continued to cross in the same direction. She may 
have steadied on a little port helm ; she may have 
been carrying a little port helm all the way; but 
she did not port any more, and she did not alter 
her direction. She continued to cross the river. 
I t  is true that the plaintiffs’ documents say that 
after that first porting to counteract the tide she 
altered a point under a port helm. The learned 
judge has accepted the evidence in preference to 
the documents, and I  think in a considerable 
measure because not only did the witnesses from 
the Gustav say that they did not alter their course 
at all, but because the witnesses from the G u lf o f 
Suez say the same ; and they say that, whatever 
helm signals she blew, it was dusk and it was fight 
enough to see the hulls, and they did see she was 
going across the river, and was not altering her 
course to starboard. But the pilot and the master 
both say that on hearing those blasts they thought 
that she was going up the river, going south, and 
that she was porting for that purpose. I  should 
have thought the pilot in charge of the G u lf o f Suez 
would have known that it was necessary to port a 
little on an ebb tide in order to get across the river 
and. to counteract the tide.

I t  has been strongly maintained by the appel
lants that the Gustav was quite right in blowing 
those signals: first, because she was counter
acting the tide ; and, second, it was right to give a 
port helm signal, because she was still counter
acting the tide, although proceeding in the same 
direction as that on which she had steadied, and 
as her helm was then aport. I t  is not in the view 
I  take of the case necessary to decide the point; 
but, as at present advised, I  do not agree with those 
contentions; and I  only say that I  am fortified in 
that by the opinion of a nautical assessor. I  doubt 
very much whether at the first time she could have 
been said to be altering her course, because she was 
not on a course at a ll: she was merely just correct
ing her heading. On the second occasion, two 
justifications are given for giving the second blast: 
one is that they were, as the learned counsel said, 
talking to one another, using, as he says, very 
likely the port helm signal to mean this : not “ I  
am directing my course to starboard ” but “ 1 am 
going to pass you on my port side.” Well, 1 
cannot accept that as a justification at all. The 
regulations have fixed what the meaning of the 
signal is, and I  cannot think that it is right or 
admissible for masters or pilots to use those signals 
with a different meaning. If  they are in the habit 
of doing so, and each understands what the other 
means by the signal, no harm may result, but it 
does not, in my opinion, make it a proper use of 
the signal; and I  think, in saying that, I  am only 
following what has been said in other cases. It  
seems to me that the statement in Mr. Stuart 
Moore’s Rules of the Road at Sea on art. 28 
is accurate; he says (at p. 60) this with regard 
to what are called'the port and starboard helm 
signals: “ I t  must be remembered, however, 
that the first two signals are only for the purpose 
of indicating that a vessel is, at the moment the 
signal is given, directing her course to port or
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starboard. They do not mean that the vessel is 
going to pass on a particular side ; nor that her 
helm is placed in a particular way ; nor that the 
vessel will continue on the course she is taking.” 
The object of them is to let the vessel which has to 
manœuvre for the one giving the signals know 
whether that vessel is altering her course or whether 
she is not ; they are not for the purpose of letting 
the other vessel know what helm action she may be 
taking to continue on the same course ; that does 
not matter to the other vessel ; she has got to 
manœuvre for a course, and not for any means 
which may be taken to preserve the course. As 
the result in this case of the port helm the Gustav 
did continue on the same course, according to all 
the evidence, and in my opinion the second port 
helm signal was wrong. I  am advised that probably 
the right thing for her to do on both occasions— 
and I  agree with this—if she wanted to call the 
other vessel’s attention at all, was to blow a warning 
blast to call her attention, and not to blow a signal 
which indicated that she w-as doing something that 
she was not doing. I  think that that was a mis
leading signal in this sense, that it was a signal 
which had a tendency to mislead, and, if it had in 
fact misled, of course the learned .judge would have 
been quite correct.

If  the old principle of statutory presumption of 
fault existed, there might be a considerable amount 
to be said about that signal, but it does not ; and, 
therefore, in order to hold the Gustav to blame for 
giving that signal, it must be shown not only that 
it was a misleading signal in the sense that I  have 
mentioned, namely, a signal having a tendency to 
mislead, but it must ber shown that the signal did 
in fact mislead, and that that misleading was the 
cause of or a contributing cause to the collision. 
Now, that is where I  think the defendants’ case 
against the Gustav is not established in this case, 
so far as signal goes. Firstly, the evidence is quite 
clear from the G u lf o f Suez that, although they 
heard the signals from the Gustav, they saw that 
she was not altering her course, but was proceeding 
right across the river ; and, secondly, the pilot who 
was in charge of the G u lf o f Suez says quite clearly 
and distinctly that his manœuvres were not affected 
by those signals. He said, and so did the master, 
that they thought the vessel was going to the south
ward when they heard the whistles ; but they 
discovered long before the collision that she was 
doing nothing of the sort, for they saw her, as I  say, 
going across the river. He was asked in re-examina- 
tion these questions : (Q.) One other question : I  
asked you about the port helm signal that this 
vessel blew, and what you gathered from it ? 
(A.) Well, I  was under the impression that she 
would still keep on her port helm and go well to 
the southward.” I  do not quite know, as I  have 
said, why a Liverpool pilot who knows the necessity 
of porting a little coming out of the Alfred Dock on 
an ebb tide to counteract the tide, could have 
formed that opinion at all ; but he says he did. 
Then the next question is : “ Did that impression in 
your mind have any effect upon your manœuvres ? ” 
(A.) “ No”—then he goes on—“ only that if she 
wanted to come to starboard she had sufficient 
room over to port or starboard, whether she was 
bound south or north.” Now, when you introduce 
after the word “ No ” something with the words 
“ only that,” you expect that there will be some 
qualification upon the “ No ” ; but those words, to 
my mind, whatever they mean, that follow the

“ No,” although introduced by the Words “ only 
that,” do not at all qualify the answer “ No ” > 
and the learned counsel appearing for the G u lf ° f  
Suez agrees with me that they do not qualify the 
word “ No.” So that, in addition to the fact that 
you have the witnesses from the G u lf o f Suez saying 
that whatever the signals were, they saw she was 
not altering and was going straight across the river, 
you have the distinct and positive statement by the 
man in charge of the navigation of the G u lf o f Sues 
that they did not affect his manœuvres at all. In 
those circumstances it seems to me quite impossible 
to say that these signals, although in my opinion 
they were wrong, were a contributing cause of the 
collision. The man who is said to have been misled 
by them says he was not misled by them, in this 
sense, that he was not led by them into doing any
thing that he would otherwise have not done ; °r 
into not doing anything that he would otherwise 
have done ; his manœuvres were not affected 
by those signals at all. But there is also 
another fact, I  think, namely, that those signals 
had been given, before the collision, and their 
effect was gone quite sufficiently before the 
collision for the pilot and those on board the Gulf 
o f Suez to have corrected any wrong impression that 
might have been induced by them. Therefore, on 
that ground, on which the learned judge held the 
G u lf o f Suez to blame, I  regret to say that I  cannot 
agree with him, because it seems to me established 
by the evidence that they had in fact no misleading 
effect, whatever their misleading tendency might 
have been.

But then there is this other point made against 
the Gustav, with which I  do not think the learned 
judge has dealt. The respondents’ counsel, after 
contending that the crossing rule did not apply» 
and contending that the signal was misleading- 
said : Well, put those contentions on one side ; 
assume that the crossing rule did apply ; assu®e 
that the signal did not mislead ; still the Gustav 
was to blame for not having done something 
avoid the collision—namely, stopping and reversing 
before she did. And the point was this : the 
Gustav had blown a long warning blast as she ca®e 
out of the dock, which was heard a very considerable 
distance. Those on board the G u lf o f Suez say they 
did not hear it, and that is one part of the blame 
which they sought to attach to the Gustav. They 
did not specifically allege any fault in her upon the 
misleading signal in their pleadings, and, although 
I  think the pleadings most likely covered it, it ip oi 
importance that there was no such allegation, 
because it shows the matter was not considéré 

i  mportant. After blowing those warning blast5, 
she came out and blew the two blasts that I  ha''f' 
mentioned. The G u lf o f  Suez blew on two or three 
occasions the starboard helm signal, and continue 
to starboard, and was seen by the Gustav to b® 
continuing her starboard helm. The Gustav a»1 
that they did not hear any starboard helm sign®’ 
they heard a port helm signal from her. Now the 
learned judge has found, and I  think quite rightly; 
that she never blew a nort helm signal, and she J 
continue to blow starboard helm signals, and th 
two vessels went on until if not very near to 0,1 
another they were approaching one another closf. 
when the G u lf o f Suez stopped. The Gustav 
went on, and the G u lf o f Suez then put her engff® 
ahead again, and came round under a hard aP°..= ■ sa®helm, and so the collision happened. What is 
against the Gustav is this : They ought to h»vt>
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heard the starboard helm signals—and I  should 
think they ought; I  do not know why they did not 

and if they heard a vessel blowing a starboard 
helm signal and going off under a starboard helm 
ln such a way that if their courses were continued 
they would meet, the Oustav ought to have stopped 
earlier than she did. Now if I  am right in saying 
that the crossing rule applies, it was the duty of the 
Gustav to keep her course and speed, and I  think it is 
Very important that no rule should be laid down by 
the court which would throw any burden or give 
any encouragement to the stand-on ship to alter her 
eourse or to act in any way before she is absolutely 
obliged to do so. The statement of the rule in 
®r- Marsden’s book seems to be quite correct, 
this rule is perhaps the most difficult of all the 
Regulations for seamen to adhere to. I t  must always 
bo a matter of difficulty for the officer in charge of 
the vessel which has to keep her course and speed 
10 determine when the time has arrived to take 
action, for if he acts too soon, he may disconcert 

action which the other vessel may be about 
take to avoid his vessel, and be blamed for so 

being, and yet the time may come when he must 
kche action. The precise point when he should 
cease to keep his course and speed is difficult to 
determine, and some latitude is allowed him in 
determining this ’’—those last words are taken 
mo*1 *be judgment of Lord Gorell in The Albano  

L. T. Rep. .335 ; 10 Asp. Mar. Law Cas. 365 ; 
"'•»07) A. C. 193)—“ and when it is shown that 
be was carefully watching the other vessel and 
endeavouring to do his best to act at the right 
fbonient, he will not be held to blame, though 
b afterwards appears that he waited too long or 
?°fed too soon.” Those words are taken from the 
Judgments in the H untsm an  (104 L. T. Rep. 464 ; 
A Asp. Mar. Law Cas. 606) and the Ranza (79 

• J. R. 21n). I  think it is important that those 
Principles should be attended to.

Now what was the position here ? There is dis- 
inct evidence from the Gustav to this effect, the 

Print of the Gustav is saying that he saw the other 
dif8?  starboarding, and then he is asked: “ Then 
I t ,  be keep on his starboard helm or did he change 

(A) He kept on his starboard helm.” So that 
s. efher the Gustav heard the two blasts or not, 
i ® did know the other vessel was under starboard 
cun. “ (Q.) And then what was the next thing ? 

it°u went on till when ? —(A.) Well, until I  thought 
a " aa time for me to do something to try and avoid 
th°° • *on ’  ̂ came full speed astern. (Q.) Up to 
.".fnne you came full speed astern, could he quite 

have ported and got away under your stern ? 
the • ^ ost decidedly.” And I  do not know that 

re is any evidence to displace that.
¡^ben there is another matter of much greater 
0r P°rtance than any speculations or calculations 
thi ®UesseB as to time and distance ; and that is 

' I t  is found by the learned judge that at the 
on h *be collision the Gustav had hardly any way 
bef 1 ab ad ; she was going I  think about five knots 
the°re ^bat. I  do not think it is found one way or 
she b̂ ber, but there is evidence that not only did 
ari ,S° astern, but she let go her anchor and her 
batK held, she had not to pay out any more chain. 
v b those things show that she must have re- 
befSeb at quite an appreciable time and distance 
g0ob,r® the collision, and that she must have done a 
bad < eâ  towards taking her way off, because she 
aUd' aS ^b° learned judge finds, very little way on ;

’ secondly, if she had had much way, her anchor

would not have held, as it did. I  think that is 
sufficient to show that, giving her the reasonable 
latitude which it is said she ought to have, she did 
not delay acting herself too long. I t  has been laid 
down over and over again that a stand-on ship is not 
to act herself so long as the other ship can by her 
own action avoid the collision. As I  have said, 
there is evidence clear and distinct, and I  do not 
think there is any to the contrary, that up to the 
time she reversed her engines the other vessel could 
have avoided the collision by her own action, and 
I  think there is very good ground for saying that 
when she had once stopped, if she had not put 
her engines on ahead again there would have been 
no collision at all.

For these reasons I  think that the Gustav was not 
to blame on that head either, and that the learned 
judge’s judgment should be varied by finding not 
both vessels to blame, but the G u lf o f  Suez alone to 
blame, and I  suppose that will carry the costs both 
here and below.

A t k in , L.J.—I  agree, and I  think the first ques
tion to be determined in this case is whether or not 
these two vessels were crossing vessels within the 
meaning of art. 19. The learned judge has found 
that they were, after some doubt, and I  think that 
he was right in so finding. It  appears to me from a 
survey of the circumstances—the place at which 
each vessel saw the other, the position in fact which 
was obvious at that particular moment—that the 
vessels were crossing within the meaning of the rule 
so as to involve risk of collision, which indicates a 
period before the risk has, so to speak, actually 
matured ; a period at which there is a probability 
that there will be a risk of collision if the precautions 
are not taken. Therefore to my mind the Gustav 
intending and proceeding to go across the river 
from the Birkenhead side, and the other vessel 
coming up the river, were obviously crossing vessels 
so as to involve risk of collision. Now it follows 
from that that there was an obligation under art. 21 
upon the Gustav to keep her course and speed, it 
appears to me that that obligation rested upon her 
until a period arrived at which it was clear that the 
collision could not be avoided by the action of the 
G u lf o f Suez alone. I  agree entirely with what has 
fallen from the Master of the Rolls as to the import
ance of maintaining that rule, and the danger 
that there would be in giving any latitude to the 
stand-on vessel, unless the emergency had arisen 
which allowed her to depart from the rule; and it 
appears to me, leaving out of account for the moment 
the further question that arises as to a misleading 
signal, that if one had merely to consider the ques
tion of /these vessels crossing, the learned judge 
has not found that the Gustav under those circum
stances took action too late, and it appears to me 
there is no evidence upon which we ought to come 
to that finding. On the contrary, in view of the 
evidence as to what happened when she did take 
action, and the fact that by the time the collision 
came about she had almost entirely taken off her 
wav, or at anv rate had reduced it very consider
ably, I  think it is impossible to say that the Gustav 
in that respect was to blame. The only other 
question is the suggestion that here as between these 
two vessels the crossing rule must be taken not to 
have applied, because the Gustav has misled the 
G u lf o f Suez into believing that the Gustav was not 
crossing but was in fact proceeding in a different 
direction—namely, up the river, and that raises the 
question of these signals. For my part on this part
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of the case I  do not think that very much importance 
ought in any case to be attached to the signals, 
because both vessels were able to observe one 
another ; it was dusk, not dark, and they both agree 
they could see each the hull of the other vessel, and 
what in fact was being done. The Gustav coming out 
of the dock, in order to obviate the effect of the ebb 
tide, kept a slight port helm upon the vessel, and, 
inasmuch as she had put her helm to port, she blew 
one short blast, meaning, “ I  am directing my 
course to starboard,” and it is said that that was a 
wrong use of the signal, because in fact she was not 
directing her course to starboard, but was keeping 
straight on. And it is said that in any case it 
would be a wrong use of the signal, at a time when 
no alteration was given to the helm at all, in respect 
of the second blast. I t  does not appear to me in this 
case to be necessary to decide that point. I  am not 
saying at all that I  differ from the view expressed 
by the Master of the Rolls and also the result upon 
i t ; but I  prefer to not decide whether or not it 
would be a wrong use of the signal if in fact a 
navigator, whose ship would otherwise be directed, 
we will say, to port, signalled that he was using his 
port helm so as to keep the vessel in a direction in 
which she would not be going if it were not for the 
use of that port helm. That I  do not wish to decide. 
Nor do I  wish to decide a further point that arises, 
which is this : Whether a use of the signal which is 
not that and does not mean that which is indicated 
by the rule is in fact in itself an infringement of the 
rule. That question may arise, because what the 
rule says is this : that a vessel shall indicate the 
course by the following signal, one short blast to 
mean: “ I  am directing my course to starboard.” 
Assume that a vessel in the course of navigation does 
blow one short blast not meaning “ I  am directing 
my course to starboard,” it may well be said that 
that is not an infringement of the rule, because the 
rule only indicates what he shall do if he is directing 
his course to starboard. I  am far from saying that 
a use of these signals in a manner which is not that 
which is contemplated by the rules themselves, may 
not be an error in navigation, and such an error in 
navigation as to amount to negligence ; very likely 
it may be, all I  am suggesting is that it may be a 
different question, and that, instead of establishing 
under those circumstances, as one might in the one 
view, a breach of a statutory obligation, the litigant 
would have to establish that there was in fact 
negligence, that is to say, faulty navigation amount
ing to negligence, on the part of those responsible for 
the ship. But I  leave the matter there, I  do not 
think it is necessary to decide it in this particular 
case, because the case that is made is that this 
signal did in fact mislead those responsible for the 
navigation of the G u lf o f Suez, and that must mean 
in this case the pilot, so as to lead him to believe 
that the Gustav was not in fact a crossing vessel, and 
so as, in that way, to prevent the Gustav from 
relying upon the crossing rule.

I  think the answer is, with great respect to 
the learned judge below, that this signal in this 
case did not haw  chat effect. I  have already 
pointed out that both vessels were able to see one 
another, during the whole course of the proceedings, 
and see what was happening, and it appears to me 
very difficult to suppose that the helm signal in 
itself would be sufficient to mislead the navigator 
of the G u lf o f Suez into taking a wrong course. But, 
quite apart from that, the signal that was given, if 
<t meant anything at all, meant: “ I  am directing

my course to starboard.” Well, it might mean 
anything ; it might mean, as the judge himself 
pointed out, perfectly consistent with this : “ I  aw 
going to cross this river, but I  am going to one of the 
docks across the river which are south of the landing 
stage, in which case a port helm would be necessary. 
I t  might mean : “ I  am navigating under port 
helm to avoid some obstruction” or for some purpose 
which it is not necessary to state, which he may not 
see. It  may mean, that “ I  am going,” as the 
judge said, “ under big port helm, I  am going right 
up the river.” I  should have thought it would be a 
probable measure at that time and in that state of 
tide, or at any rate a possible measure. But in 
any case, if in fact there was a doubt, and there were 
two equally possible—I  think one may say equally 
probable courses—that might be taken under that 
helm signal, it seems to me that it would have been 
wrong for the navigator of the G u lf o f Suez to make 
up his mind that it only meant the one thing, namely» 
that the vessel was going up the river, But, quite 
apart from that, it appears to me upon the evidence 
in this particular case the attack on the part of the 
defendants entirely fails, because I  read the 
evideuce of the pilot as a statement that in fact he 
was not misled. He was asked whether it had any 
effect upon his manœuvres, and he said. No ; and he 
said, No, it appears to me without any materia1 
qualification ; and, if that is the true effect of hi® 
evidence, it appears to me that there is no evidence 
upon which the learned judge could find that the 
action taken by the Gustav had any effect so as to 
prevent the G u lf o f Suez from being responsible for 
her undoubted and admitted negligence. ,

I  think for these reasons that the appeal should 
be allowed, and the order should be made aS 
announced by the Master of the Rolls.

Y o u n g e r , L . J —I  am of the same opinion on al: 
the points dealt with and disposed of by my Lord 
and the Lord Justice.

A ppea l allowed. Judgment varied■ 
Solicitors for the appellant, Treasury So lic ito r■ 
Solicitors for the respondents, Thomas Cooper *nc 

Co., for H il l ,  D ickinson, and Co., Liverpool.;

HIGH COURT OF JUSTICE.

PROBATE, D IVO RCE, AND ADM IRALTY  
D IV IS IO N .

A D M I R A L T Y  BUSINESS.
A p r i l 26 and 28, 1921.

(Before Sir H e n r y  D u k e , P.)
T h f . B o r r e . (a)

A ction  in rem — B a il— Solicitors undertaking ^  
provide ha il— Purported w ithdraw a l fro m  
tak ing— Arrest o f sh ip— A m ount o f ba il—N o t,h 
o f ba il in  A d m ira lty .

A  so lic ito r who indorses upon the w r it  in  an 
in rem an undertaking to give bail, thereby secur ! fS 
the im m u n ity  o f the sh ip  fro m  arrest, underta ' 
to proidde ba il in  a sum equal to the value °J f  
sh ip  at the time when he enters in to  the u n d e r t a k e  

T h is  obligation is  not affected by subsequent f lu d 1 
tio n  in  the value o f the ship.

---------------------------------------------------------- —-" L&''‘
(a) Reported by G e o f f r e v  H u tc h in s o n , Esq., B a rr iite r -» 1“
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A so lic ito r who has given such an undertaking cannot 
afterwards w ithdraw  from, it ,  and in v ite  the p la in t i f f  
to arrest the sh ip , and although the. p la in t i f f  does 
so, the so lic ito r w i l l  not necessarily be released 
fro m  h is  obligation to provide bail.

Nature o f ba il in  A d m ira lty  considered and contrasted 
w ith  that o f ba il given in  c r im in a l proceedings. 

Miller v. James (8 Moore G. P . 208) held not to 
apply.

A p p e a l s  from an order of the assistant registrar 
directing Messrs. Thomas Cooper and Co., solicitors, 
for the owner of the Borre  to furnish bail in an 
amount of 14001., in pursuance of an undertaking 
entered into by them in proceedings in  rem  arising 
nut of a collision between the Borre and the barge 
F entnor.

The facts and the arguments of counsel fully 
appear from the judgment of the President.

G. P. Langton for Messrs. Thomas Cooper and Co. 
It. H. Balloch  for the plaintiffs in the collision 

action.
A p r i l 28.—Sir H e n r y  D u k e , P. in a written 

judgment, said:—The parties in this case, which 
came on for hearing a few days since, are at variance 
as to an undertaking to put in bail given at the 
commencement of the proceedings by the solicitors 
lor the defendants, who have been held liable for 
damages.

Inasmuch as undertakings of the kind in question 
f°rm part of the usual machinery of the court, and 
ate indeed commonly acted upon as though they 
yere in fact bail bonds and recognised by the court 
in the rules and in practice as securities proper 
to be offered to plaintiffs with rights in  rem, the 
controversy is of some importance. Moreover, 
a considerable amount is at stake.

The plaintiffs, on the 22nd June 1920, issued 
fheir writ in an action in  rent against the defendants 
as owners of the steamship Borre to recover 
damages unliquidated in amount for the sinking 
Ui the Thames by the defendants’ steamship of 
JLe plaintiffs’ barge Fentnor with a cargo of meat. 
The defendants’ solicitors on the same day endorsed 
the writ with an undertaking in common form 

enter an appearance and put in bail. The 
Borre was within this jurisdiction. The plaintiffs’ 
s°licitors, in reliance upon the undertaking, 
refrained, as it was intended they should, from 
arresting the Borre, and she continued in the 
owner's service. She suffered damage by collision 
at sea, and was repaired, but by reason of the 
collision was reduced in value. She was also 
affected by the general depreciation in shipping 
Values which has taken place between June 1920 
at)d the present time.

At this date the plaintiffs, with the plaintiffs’ 
advisers, supposed the defendants to be entitled, 
Jjuder the Merchant Shipping Acts, to limit their 
^ability in respect of the collision with the Ventnor. 
I  he defendants’ advisers probably shared this 
i elief. It was founded on a mistake, scr far as 
'̂ ‘ Present appears.

The only owner of the Borre at the time of the 
collision whose identity has been established was 
shown at the trial of the action to have been in 
charge of the vessel and directing her navigation 

the time of the collision for which the Borre  
as held solely to blame.

, In  the belief that the defendants were entitled 
10 limit their liability the parties discussed an 
a)Uount of bail. The defendants’ solicitors sug

gested 20001. as the amount for which they were 
bound to find bail, and the plaintiffs’ solicitors were 
ready to accept bail for this sum. Bail, however, 
was not given, and in March 1921 a correspondence 
took place which is in existence before me. On 
the 17th Feb. 1921 the defendants’ solicitors wrote 
to the plaintiffs’ solicitors : “ Our clients inform us 
that they are unable to make arrangements for 
the bail in this case, and as the vessel is within the 
jurisdiction of the court, viz., at Dover, we hereby 
withdraw our undertaking for bail and you will 
no doubt arrest the steamer.”

The plaintiffs’ solicitors replied on the 18th Feb. : 
“ We are in receipt of your letter of yesterday’s 
date, which was received by us late yesterday 
afternoon, and having regard to the terms thereof, 
we, as suggested by you, at once arrested this 
vessel. We had, of course, no option but to arrest 
the vessel under the circumstances, but at the 
same time we reserve all our clients’ rights under 
the undertaking for bail given by you.”

On the 21st Feb. the defendants’ solicitors wrote : 
“ As you were in a position to arrest the vessel, 
and, in fact, did so, we regard our undertaking as 
entirely superseded.”

The plaintiffs’ solicitors on the 23rd Feb. wrote 
insisting upon their clients’ rights under the under
taking. The next day the defendants’ solicitors 
acknowledged receipt of the letter, adding: “ As 
you know quite well, we have acted in accordance 
with our rights and in the manner which has been 
approved by the judges of the Admiralty Court on 
similar occasions.”

On the 28th Feb. the plaintiffs’ solicitors gave 
the defendants’ solicitors notice that they had 
learned the true facts as to the value of the ship 
and the position of the owners relative to limitation 
of liability, and they added: “ With regard to 
the question of bail, we propose applying by motion 
to the judge to compel you to fulfil your under- 
talcing. It  is needless to say that such a course 
would be most distasteful to us.”

The answer on the 1st March was: “ We have 
no doubt the judge will follow the course which is 
recognised as the practice of the court in such 
circumstances. ’ ’

The Borre was arrested on the 17th Feb., and on 
the 16th March 1921 was appraised as of a then 
value of 6001., and the owners, through their 
solicitors, provided bail in that amount, and the 
vessel was released. The plaintiffs’ solicitors 
applied on the 12th April by summons for an order 
“ that the defendants’ solicitors do forthwith 
provide good and sufficient bail ” pursuant to their 
undertaking.

Upon the hearing in the registry the correspond
ence, which evidenced a provisional consent of 
the plaintiffs to accept bail in 20001., was read. 
The assistant registrar also had before him infor
mation not on oath as to the opinion of the valuers 
by whom the appraisement had been made concern
ing the value of the Borre at the date of the writ. 
This value was probably not less than 40001., and 
was certainly much in excess of 6001. or 20001.

Treating the correspondence as evidence of an 
agreement as to amount of bail, the assistant 
registrar ordered the defendants solicitors to 
complete bail in an amount of 14001. additional to 
the bail for 6001. already given.

Both parties have appealed against the order 
made in chambers. The defendants’ solicitors 
contend that no order ought to have been made.
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and the plaintiffs that bail should have been ordered 
to the full amount of the value of the Borre  at the 
date of the undertaking to put in bail.

Both parties disclaim the suggested agreement 
for bail in 20001. upon which the order already 
made depends, and the dispute between them must 
now be decided without regard to that considera
tion. For the solicitors, Mr. Langton argued 
before me that they were entitled to determine their 
liability under their undertaking as soon as the 
Borre was identified by them to the plaintiffs as 
being within the jurisdiction and subject to arrest. 
He also argued that the arrest which in fact took 
place operated as a waiver of the plaintiffs’ rights 
under the undertaking. Alternatively, he insisted 
that the bail given after the arrest and appraise
ment was available and sufficient to satisfy the 
undertaking. The case made by Mr. Balloch for 
the plaintiffs was that the undertaking bound the 
solicitors to provide bail to the full value of the 
Borre at the date when it was given, and that it 
remained in force notwithstanding the subsequent 
arrest and liberation on bail of the vessel.

Mr. Langton supported his claim to require the 
arrest of the ship and consequent release of the 
undertaking by reference to the case of bail given 
in criminal courts by sureties for the appearance 
of an accused person to take his trial. I  do not 
think there is a real analogy. The bail in criminal 
cases is given to secure the due attendance upon 
justice of the person bailed.

The bail in actions in the Admiralty jurisdiction 
is given to secure satisfaction of a claim—in full 
or to a limited amount. The practice as to the 
surrender or arrest of an accused person a nd 
consequent discharge of his sureties is incidental to 
a different branch of law from that administered 
here, and throws no light on the matter now in 
debate.

The first question between the parties is that of 
the meaning of the undertaking.

Is it an undertaking to produce the ship, and 
therefore, satisfied if, pending the cause, the ship 
is offered for arrest under conditions in which arrest 
can be made ? If  not, does it require the finding 
of bail for the value of the vessel at the date when 
the undertaking is given, or for the value at some 
subsequent time when the plaintiff or the defendants 
proceed to an appraisement or inquiry ?

To the claim made in February by the defendants’ 
solicitors for release from their undertaking upon 
their pointing out the Borre  in a position in which 
she could be arrested, there are various substantial 
objections. They undertook to provide bail, and 
thereby to secure to the plaintiffs a sum of money. 
In  place of a contingent right over the proceeds of 
a ship in the custody of the Marshal, they gave the 
plaintiffs a contingent right over a. fund'in pounds 
sterling. To call on the plaintiffs, even at once to 
resume their former situation, would simply be to 
undo the transaction of which the undertaking was 
the pledge. To my mind the proposition that the 
plaintiffs were bound to submit to such a divest
ment of their right is unarguable. What is actually 
sought now is, however, something more, namelv, 
that the plaintiffs should be required to accept the 
ship as security when her value has become 
insignificant.

Mr. Langton produced no authority for such a 
demand, and upon inquiry in the Registry I  have 
not been able to find any case in which the court 
has given effect to such a demand.

[ A d m .

I  reject, therefore, the contention that the 
plaintiffs were bound to re-arrest the Borre and 
give up the solicitors’ undertaking. The under
taking subsisting, the plaintiffs claim that it shall 
be fulfilled by the filing of a bail bond, so con
ditioned that if the defendants do not pay what 
may be adjudged against them in this action, with 
costs, execution may issue against their sureties 
for a sum not exceeding the value of the ship- 
The defendants claim that the value of the ship 
having been appraised at 600Z. the bail already 
given in that amount satisfies the undertaking- 
There are some objections to this contention which 
were not argued, and which I  shall not discuss. 
The question debated before me was that of the 
date at which the value to be limited in the bond is 
to be ascertained. The obvious answer seems to 
me to be that the undertaking speaks as of the 
date when it was given.

A promise on the 22nd June 1920, to give bail 
to the amount of the value of the Borre, did not 
mean the value as it was in 1919, or as it should or 
might be in 1921, but as it then was. To act 
upon any other view would be to convert into » 
mere speculation a business transaction which was 
intended to produce certainty. Cases in which the 
court has altered the amount of the bail given upon 
release of a ship relate to error in computation, 
and do not give any countenance to the suggestion 
that the liability to give bail for a ship released in 
an action in  rem  fluctuates from time to time 
pending the cause. I  hold, therefore, that the 
undertaking requires by its terms the completion 
of bail to the amount of the value of the Borre on 
the 22nd June 1920.

There remains the question whether the plaintiff3 
have waived their rights under the undertaking- 
In  support of the affirm view reliance was put upon 
a case in the Court of Common Pleas of Miller  v - 

James (8 Moore C. P. 208). There a solicitor, 
whose client was sued for debt, undertook to procure 
the client’s signature to a cognovit.

The effect of this acknowledgment of the 
plaintiff’s claim would have been to entitle 
the plaintiff to sign and proceed to execution 
in the action if default in payment were 
made by the defendant. The plaintiff, upon 
being told by the solicitor that he could not, °r 
would not, procure the cognovit, replied that he 
would not be severe, and would proceed with lns 
action.

The Court of Common Pleas said the enforce* 
ment of the undertaking was a matter of discretion- 
and that the plaintiff’s election to go on with tb* 
action was virtually a waiver of his rights again31 
the solicitor.

The question of waiver in the present instance 
cannot be determined by the authority of the oase 
cited. If  there were clear proof that the plaintiff3 
here had elected to arrest the Borre, and to release 
the solicitors from their undertaking, Miller  ' •  

James (sup.) would be an authority againstthem. y 
fact, what the plaintiff did was to arrest the sfnP 
with notice to the solicitors that they held then’ 
bound by their undertaking. What is to be deter
mined is whether the arrest was so wholly incon
sistent with any claim upon the undertaking t*1* 
once arrest was made the undertaking must H 
treated as discharged. I  think it was not. Jh 
ship was the property of the defendants. TjV 
undertaking created a personal obligation on p1 
part of the solicitors. The security of the sh>P’
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an<I the security of the undertaking, are not in their 
mature incompatible.

There was no doubt an implied term of the 
Undertaking that if bail were given no arrest should 
e made, but the solicitors refused to give bail and 
nvited an arrest. They could not properly do this, 
^d to allow them now to profit by the state of 
ningg so brought about would be, in my opinion, 

8ubst-antially unjust.
Additional bail must be given forthwith to make 

,P ln all the value of the Borre  as on the 22nd June

, R the parties do not agree the amount will be 
eM-irmined in the registry.
Messrs. Thomas Cooper and Co. to pay the costs 

1 the appeal.
Solicitors for the defendants, Thomas Cooper 

and Co.
Solicitors for the plaintiffs, Ingledew, D avis, and 

A nders  Brown.

M onday, M a y  9, 1921.
(Before Sir H e n r y  D u k e , P.).

T h e  V i g i l a n t , (a)
u!l and tow— Towage contract— Rope cast off by 
tu9 d u rin g  performnance o f  contract— Damage to 
tou>~Breach o f  towage contract— “ Im proper 
'Navigation or management ” o f the tug—L im ita -  
tlon o f tug owners’ l ia b il i ty — M erchant S h ipp ing  
Aci 1894 (57 cfe 58 Viet. c. 60), s. 603— 
Merchant S h ipp ing  (L im ita tio n  o f  Shipowners 
“nd Others L ia b il ity )  A c t 1900 (63 &  64 Fief.

f  a vessel which is  being towed under a contract o f 
towage is  damaged by reason o f  the transfer o f the 
towing rope fro m  the engaged tug to another tug, 
the damage is  caused by the im proper navigation  
°J the engaged tug, and not by a breach o f the contract 
o f towage. The owners o f  the engaged tug are 
herefore entitled to l im it  the ir lia b il ity  in  accord- 

nnce w ith  sect. 503 o f the M erchant S h ipp ing  A c t 
1894 (57 <fc 58 Fief. c. 60).

^ ? I0N by the owners of the steam tug V ig ilan t, 
se ^ing to limit their liability in accordance with 

503 of the Merchant Shipping Act 1894. 
a. the plaintiffs, who were the owners of a fleet of 
th aBl tuga> entered into a contract of towage with 
t o t t e r s  of the steamship F rey, which involved 
ij, lng the F re y  from the Howden Dock in the 
sup6i-t° the Albert Edward Dock. The plaintiffs 
1« tu d their tug V ig ila n t to perform the towage, 
of t 6 cour8e of the performance of the contract 
isla CT aSp> when the F re y  was in proximity to the 
Way1 • P‘et ° I the Albert Edward Dock, and under 
8|J|X ln the sense that she was a moving vessel, 
pi !®°t to the action of the flow of the river, the 
the 'V nt transferred her tow rope to another tug, 
8o u l tan, in order to proceed to the performance of 
p(a.e other contract of towage upon which the 
Cop. .'ns were engaged. The F re y  came into 

10n with the island pier, sustaining damage, 
dap- SU jsequent action by her owners to recover this 
Pi„*7,®e’ the present plaintiffs, the owners of the 

W a n t,  were held liable.
the v  :  ■ h-an(jto n , for the plaintiffs the owners of 
“ jrn v%T la n t .—The damage was caused by the 
~..... Jlroper navigation ” of the V ig ilan t, and without

^P o rte d  b yG b o f f b e i H utchinson, Esq , Barrister-at-Law .
v °b. X V ., N. S,

the fault or privity of her owners, as required by the 
Merchant Shipping Act 1894. In any event the 
action of the V ig ilan t is covered by the much 
wider words “ improper navigation or manage
ment ” of the Merchant Shipping (Liability of 
Shipowners and Others) Act 1900, s. 1.

Dumas, for the defendants the owners of the 
F re y .—The damage did not arise from any act of 
navigation or management by those in charge of the 
V ig ila n t, but was solely caused by a failure to tow, 
in breach of the contract to do so. The plaintiffs 
are not entitled to limit their liability in respect of 
damage caused by a breach of contract :

Wahlberg v. Young, 4 Asp Mar. Law Cas. 27n.
Sir H e n r y  D u k e , P. (after stating the facts), 

said :—What is contended on the one hand, is that 
either under sect. 503 of the Merchant Shipping 
Act 1894 or under the combined effect of sect. 503 
of that Act and sect. 1 of the Merchant Shipping 
(Liability of Shipowners and Others) Act 1900 
the plaintiffs are entitled to limit their liability 
on the ground that the damage in question was 
caused by reason of the “ improper navigation ” 
or by reason of the “ improper navigation or 
management ” of their ship V ig ilan t, they not 
being themselves in actual fault or privity to the 
negligent or improper navigation.

It  is not disputed that for improper navigation 
of the tug in the act of towage, the tug owners, 
subject to the statutory restriction of their 
right to limit their liability, might limit their 
liability ; for example if instead of letting go 
of the tow rope which held the F rey, the master 
of the V ig ila n t had slackened the tow rope, or if 
he had improperly gone astern on his engines, 
or had made any other negligent manœuvre in 
the act of towage. But it is said on behalf of 
the owners of the Frey, the negligence in this case 
was not negligence in the act of towing, but rather 
a breach of contract in failing to tow. The default 
which is relied upon is the transfer of the tow 
rope from the V ig ilan t to the T ita n , and, that being 
so, it is said that there was no longer negligence in 
towing, but from the moment of the transfer there 
was a failure to tow, and so a mere breach of con
tract. Reliance is placed upon the principle 
enunciated in the case of Wahlberg v. Young (4 Asp. 
Mar. Law Cas. 27n) by Lord Esher (then Brett, J.) 
who declared (at p. 28) : “ A mere breach of the 
towage contract would not bring the case within 
sect. 54 of the Merchant Shipping Amendment 
Act 1862 ( 25 & 26 Viet. o. 63).” Here it is said that 
there was a mere breach of the towage contract, 
and therefore the case does not fall within the 
sections of the Merchant Shipping Acts now relevant 
to the limitation of liability. Now it is to be 
observed that in the Court of Common Fleas in 
each of the judgments in the case of Wahlberg v. 
Young (sup.) Lord Coleridge, C.J. and Brett and 
Archibald, JJ. expressed themselves quite explicitly 
to the effect that the right to limitation of liability 
“ applies equally whether the damage done be from 
a breach of contract or from a simple tort.” Lord 
Coleridge stated that proposition in plain words ; 
Lord Esher appears not to have dissented from the 
proposition ; and I  understand Archibald, J. to 
have concurred in the view of the Chief Justice,

I t  seems to me that what I  have to determine 
here is whether there was something more than a 
mere breach of contract to tow. Failure to tow 
at all would have been a clear instance of such a

2 X
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breach. Failure to complete the towage at a time 
when no act of towage was in process would have 
been, it seems to me, another mere breach of 
contract. When I  say “ No act of towage was 
in process,” I  mean when the F rey  and the 
V ig ilan t were relatively in such positions that each 
of them could take charge of her own safety, 
irrespective of the navigation of the other involved 
in the contract of towage.

It  seems to me that this case does not fall within 
either category which I  have just mentioned. 
The findings upon which the judgment in the 
main action proceeded were that the tow rope of 
the F re y  was transferred from the V ig ilan t to the 
T ita n  when the towage was proceeding, and the 
F re y  was in motion ; when the process of towage, 
which had brought her to the point at which she 
had arrived, still had its effect upon her, and when 
she herself had not control of her own safety 
which she would have had if the towage had either 
not been begun or had been interrupted when not 
in progress.

That being the case, it seems to me that the 
transfer of the tow rope from the V ig ilan t to the 
T ita n  at a time when the towage was in progress 
was negligent towage, or an act of negligence in 
the process of towage, and is so not within the class 
of acts as to which Lord Esher in his judgment 
declared that these acts were not within the provi
sion of the Merchant Shipping Amendment Act 
1862, which related to improper navigation.

The view of the matter I  take, to put it shortly, 
is this, that, relatively to the Frey, the V ig ilan t 
was engaged in an act of navigation when she 
transferred the tow rope of the F re y  to the T ita n  : 
that the performance of that act of navigation was 
improper, and that by reason of that the conduct 
of the plaintiffs which is here in question was 
improper navigation within the meaning of the 
Merchant Shipping Acts. My own impression of 
the extended provision of the Act of 1900, which 
extends the right to limit liability for “ improper 
navigation or management of the ship ” is that 
these words probably do not include the class of 
case here in question unless the larger and original 
words “ improper navigation ” do include it.

In  my opinion, the larger words “ improper 
navigation ” do include what was done in this 
case. Therefore I  hold that the plaintiffs are 
entitled to limit their liability. There will be a 
decree of limitation, as prayed, with the usual 
consequences as to costs—namely, that the 
plaintiffs pay the defendants their costs.

Decree o f lim ita tio n  pronounced as prayed.

Solicitors for the plaintiffs, P ritcha rd  and Sons, 
agents for W ilk inson  and M arsha ll, of Newcastle.

Solicitors for the defendants, Thomas Cooper and 
Co.

A p r i l 14, 15 and M a y  27, 1921.
(Before Sir H e n r y  D u k e , P.).

T h e  T r o m p . (a)
B i l l  o f  lad ing  — “ Shipped in  good order and 

condition  ”—“ Weight q u a lity  condition unknown 
— Cargo damaged on shipment— Clean biU °J 
lad ing  — Estoppel — Shipper acting as agent 
o f the consignee— Undertaking to indem n ify  & e 
master.

The description “ shipped in  good order and condi
tion  ” when i t  appears in  a b i l l  o f  lad ing refers to 
the outward condition and appearance o f the goods- 
The subsequent description “  weight qua lity  con
d itio n  unknow n  ” refers to the in te rna l conditio11 
o f the goods not visible to the person who signs the 
b ill. A  b i l l  o f  lad ing  which contains both these 
expressions is  not thereby contradictory in  terms.

The p la in t if fs  agreed to purchase through A . and the
B. agency in  Sweden potatoes f.o .b. Gothenburg’ 
payment to be made on s igning clean b ills  o f lading- 
A . chartered the Dutch sa iling  vessel Tromp 10 
carry some o f  the potatoes to H u ll.  The p la in tiff8 
subsequently ra tified  the chartering o f  the Tromp’ 
and the potatoes were loaded under the supervision 
o f A ., whom the p la in tif fs  authorised to act fo r  them 
in  certa in matters connected w ith  the stowage o f thfi 
cargo. The bags o f  potatoes were brought to the 
sh ip  in  a wet condition, and the f u l l  number described 
in  the b ills  o f  lad ing  was not loaded. The mastef 
o f the Tromp accordingly refused to sign cleofi 
b ills  o f  lad ing. On the undertaking o f  the bi- 
agency, given w ith  the knowledge and appro1'0 
o f A .,  to inde m n ify  h im  against the lia b ild ,8S 
which he m ight in c u r thereby, and acting upon the 
advice and w ith  the approval o f h is  owners' agenfsj  
he u ltim a te ly  signed clean b ills  o f  lad ing  which 
described the cargo as “ shipped in  good order an‘ r 
condition . . . weight q u a lity  condition un
known.”  Thereupon payment was made by t y  
p la in tif fs  in  Gothenburg in  accordance w ith  t" 
terms o f  sale. On the a rr iv a l o f the Tromp a 
H u ll  the whole o f  the cargo was fo u nd  to be damaged- 
The p la in tif fs  accordingly arrested the Tromp 1,1 
an action fo r  damage to cargo and short deliv&U’, 
contending that they were indorsees o f  the b ills  °b 
lad ing  w ithout notice o f the condition o f  the carg0’ 
and that the defendants were estopped by the adm*8 
sions contained in  the b ills  fro m  denying that f 1 
cargo was shipped in  good order and conditio"" 
The defendants denied that the p la in tif fs

theindorsees w ithout notice, saying that A . was 
agent o f the p la in t if fs  and that the p roperty in  
goods passed to the p la in tif fs  before shipment-

Held, that A . was not the agent o f  the p la in tiffs . ^ 1 
p la in tif fs  were therefore indorsees o f  the b ill8 J 
lad ing  w ithout notice, and the property i ' f  t 
potatoes therefore passed to them on the signing y  
the bills. The defendants were therefore estop i f  ̂  
fro m  denying as against them that the potatoes v>, ^ 
shipped in  good order and condition. The descr-J,, 
l io n  “ shipped in  good order and conditl0 l\ i  
applied to the external condition o f  the bags 
was visible to the master, and was not in  contraa 
l io n  w ith  the subsequent words “ weight ? . it! 
condition unknow n .” The defendants were l ‘a 
fo r  the in ju ry  to and loss o f  the potatoes. ,

A c t io n  in  rem f o r  d a m a g e  t o  a n d  s h o r t  d e l iv e r '  
a  c a rg o  o f  p o ta to e s  la d e n  o n  b o a rd  th e  D u t c h  sa d1 
v e s s e l Trom p.
la) Reported by G b o f f b e y H utchinson , Esq., Barrister-»*"
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The plaintiffs were Messrs. Jefferson and Gosling, 
who were merchants at Hull. The defendants were 
the owners of the Trom p.

By their statement of claim the plaintiffs alleged 
that in May 1920 the Baltic and North Sea Traffic of 
Gothenburg shipped on board the T rom p, then at 
Gothenburg, 29z3 bags of potatoes and that the 
faster of the T rom p  received the same to be carried 
|rom Gothenburg to Hull on the terms of bill of 
lading by which he acknowledged that the potatoes 
Were shipped in good order and condition and 
¿greed to deliver them in the like order at Hull, 
the T rom p  arrived at Hull on the 3rd June 1920, 
when the potatoes were found to be wet, soft, pulpy, 
and greatly damaged. The plaintiffs arrested 
the T rom p  and obtained bail.

The defendants by their defence alleged that by 
barter-party dated the 15th May 1920 the T rom p  
Was chartered by one Appelgren, at Gothenburg, on 
“'“half of the plaintiffs, on whose behalf the freight 
Under the charter-party was paid. The Baltic and 
''°rth  Sea Traffic were the agents of the plaintiffs, 

as such agents agreed to hold the master of the 
j  r °m p free from all responsibility which might arise 

the master having signed the bill of lading, 
although the number of bags appeared from the 
date’s receipt to be less by seventy-four than the 
dumber stated in the bill of lading, and although the 
uarg0 was partly wet and was stowed in the ship by 
he shippers. The master signed at the request of 

,p!6 Baltic and North Sea Traffic and Appelgren. 
¿he charter-party provided that he was to do so.

he potatoes were not shipped in good condition, 
rjhe property in them did not pass to the plaintiffs 
hrough the bill of lading, but in accordance with a 
btract of purchase made about the 20th April 
»20 by Appelgren acting on behalf of the plaintiffs. 

i he defendants denied that there had been any 
reach of their duty as carriers. They further 
°Unterclaimed for damages for loss of charter-party 
y reason of the wrongful arrest of the T rom p  by 

be plaintiffs at Hull on the 11th June 1920, but the 
°unter-claim was abandoned at the trial.

The plaintiffs by their reply denied that Appelgren 
r the Baltic and North Sea Traffic ever acted as 
heir agents and that the potatoes were their 

Property when shipped.
t ~ tePhens, K.C. and Clement Davies for the plain- 

— The defendants, by presentation of a clean 
of lading, represented to the plaintiffs that the 

Potatoes were shipped in good order and condition.
his representation is not modified by the subse

quent words “ weight quality condition unknown,” 
Th °h re*er to the internal condition of the goods.

hey are, therefore, estopped from denying the 
foil con(Btion of the potatoes on shipment. The 

lowing cases were cited:
Cornpania N av ie ra  Vasconzaga v. C hurch ill and  

S im , 94 L. T. Rep. 59 ; (1906) 1 K. B. 237 ; 
10 Asp. Mar. Law Cas. 177 ;

M artineaus  v. R oyal M a i l  Steam Packet 
Company, 106 L. T. Rep. 638 ; 17 Com. Cas. 
176 ; 12 Asp. Mar. Law Cas. 190 ;

Crossfield v. K y le  S h ipp ing  Company, 115 L. T. 
Rep. 285 ; (1916) 2 K. B. 885 ; 13 Asp. Mar. 
Law Cas. 190.

,j ^  A. W right, K.C. and Bisschop for the defen- 
“ ,'lta'7"ALe defendants are protected by the words 

'eight quality condition unknown.” The 
^PPearance of the words “ condition ” in both 

Pressions relieves the defendants from any

warranty of condition. In  the Compania, <£c. v. 
C hurch ill (sup.) “ condition ” was opposed to 
“ quality.” The words“ weight unknown ” relieves 
them of responsibility for short delivery. The facts 
show that the plaintiffs shipped the potatoes 
through their agent Appelgren. There can thus 
be no estoppel. Appelgren was acquainted with 
the condition of the potatoes. Reliance was placed 
upon:

The Id a , 32 L. T. Rep. 541 ; 2 Asp. Mar. Law 
Cas. 551 ;

C ra ig  v. Delargy, 6 R. 1269 ;
N ew  Chinese A n tim o n y  Company v. Ocean 

Steamship Company, 117 L. T. Rep. 297 ; 
(1917) 2 K. B. 664; 14 Asp. Mar. Law Cas. 
131.

Stephens, K.C. in reply. C u r aAv_ vulL

Sir H e n r y  D u k e , P.—The plaintiffs are 
merchants at Hull and have brought this action 
against the defendants, the owners of the Dutch 
sailing vessel Trom p, to enforce a claim in respect 
of loss and damage alleged to have occurred in 
course of transit by sea from Gothenburg to Hull 
on board the Trom p  of a cargo of potatoes. The 
plaintiffs sue as owners of the cargo and as indorsees 
of a bill of lading. The T rom p  was arrested in the 
suit and in due course released on bail.

The resort of the plaintiffs to the jurisdiction of 
the court in  rem  is material to various questions 
which arose at the hearing. The plaintiffs found 
their action upon the acknowledgment in the bill 
of lading of shipment on board the Trom p  of 2923 
bags of potatoes in good order and condition, and 
the proved fact that a large part of the potatoes was 
delivered at Hull, as the statement of claim alleges, 
“ wet, soft, pulpy, rotten and greatly damaged,” 
and a part was not delivered. The defendants put 
in issue the alleged terms of the bill of lading. 
They allege also that the plaintiffs were the 
charterers of the Trom p  when the bill of lading was 
issued, and had by their agents required its issue by 
the master with knowledge that 2923 bags were not 
shipped, and that the potatoes shipped were not in 
good condition, and under an indemnity against 
liability on the part of the defendants. They 
further allege that the plaintiffs were the owners 
before shipment and the shippers of the potatoes, 
and undertook the stowage of the same, and by their 
agent so stowed the potatoes that damage ensued 
upon the voyage. By way of counterclaim the 
defendants claim substantial damages for the arrest 
and detention of the vessel and consequent loss 
of charter. The counter-claim was not seriously 
maintained. Although the cause of action of the 
plaintiffs in  rem  depended upon estoppel as to the 
state of the potatoes when shipped, and the 
quality shipped, evidence was given by both 
parties as to the actual state of the cargo at 
shipment.

A large proportion of the bags and some part 
of their contents had become wet in course of 
inland transit in Sweden, and this wetness was 
the cause of the damaged condition in which cargo 
arrived. The state of the cargo was known at 
the time of shipment to the shippers, to the persons 
engaged in the delivery and stowage, to the master 
of the T ram p, and to the defendants’ agents in 
Gothenburg, and all of these persons knew that 
the potatoes, by reason of the state of the bags, 
would inevitably arrive at Hull in a damaged
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condition. They also all knew there was a shortage 
in quantity.

Assuming the relations of the parties to be 
governed by English law, and the plaintiffs to 
have been unaware of what was done in Gothenburg, 
various courses of action were no doubt open to 
them. The plaintiffs, however, in order to avail 
themselves of the power of arrest of the ship under 
the jurisdiction of the Court in Admiralty elected 
to proceed against the defendants in  rem  for 
alleged default of the defendants as shipowners 
in course of the carriage of goods by sea. Their 
success in the action must depend, therefore, upon 
their right to rely upon an estoppel and to hold 
the defendants accountable upon a suppositious 
state of facts. I t  would obviously be improper 
as against defendants, brought into the juris- 
diction by the arrest of their property, to have 
regard to possible claims of the plaintiffs other than 
those in respect of which the action was brought.

The plaintiffs were and are importers and 
exporters of and dealers in fruit and vegetables. 
Oscar Theodor Appelgren was a commercial agent 
at Gothenburg who, before the events hero in 
question, had sold fruit on commission in Sweden 
and done no other business on account of the 
plaintiffs.

The Baltic and North Sea Traffic was the name 
of a Swedish firm carrying on business at Gothen
burg, in te r a lia , as forwarding and shipping agents.
I  shall call them the Baltic Agency. The potatoes 
in question were, before shipment, the property 
of a grower at Saternas, in South Sweden, and 
were offered for sale and sold on his behalf by one 
Per Callander in Stockholm. Carlander supposed 
that he was selling to the plaintiffs.

In  a letter to the Baltic Agency he described 
the whole parcel as “ 300,000 kilos potatoes which 
have been sold to Messrs. Jefferson and Gosling, 
Hull, by Saternas Eiendam, through Mr. Appelgren, 
for which parcel according to arrangement you 
are to pay and forward same to purchasers.” 
Appelgren’s authority in the transaction, and the 
capacity in which he, in fact, conducted it, were 
much in dispute in the case. The bargain he made 
with the grower’s agent was for delivery f.o.b. 
at Saternas at a price of 6.50 kroner per 100 kilos 
payable in cash against bill of lading at Gothenburg 
after bill of lading had been signed by outward 
steamer.

Plaintiffs’ purchase was at 100 kroner per 
100 kilos f.o.b. at Gothenburg.

The matters of fact in dispute included these : 
When did the plaintiffs become owners of the 
potatoes ? In  what capacity and on whose behalf 
did Appelgren deal with the potatoes ? What 
actual or implied authority had he as agent for 
the plaintiffs in and about the shipment and 
dispatch of the goods ? Hid he charter the 
defendants’ vessel on behalf of the plaintiffs ? 
Did he procure the bill of lading for the goods as 
plaintiffs’ agent ? Were the Baltic Agency 
plaintiffs’ agents ? And did they, as such agents, 
procure the bill of lading and agree to indemnify 
the defendants against claims arising from the 
condition of the cargo at shipment ?

On the 10th April 1920 Appelgren, as the agent 
of an undisclosed principal, offered to the plaintiffs 
300 tons of potatoes f.o.b. Gothenburg, in bags 
of 50 kilos, at a price inclusive of commission for 
payment at Gothenburg against inspection certi- 
iicate and bill of lading.

[ A d m .

After inspection of the potatoes by an agent 
of theirs, .who was in Sweden, plaintiffs on the 
20th April accepted Appelgren’s offer of potatoes 
at 6.50 kroners per 50 kilos f.o.b., sacks and 
commission included. The commission to which 
the contract referred was, as the plaintiffs supposed, 
a commission payable to Appelgren. Appelgren 
directed them on the 22nd April that a credit 
for the price of the potatoes was to be opened in 
favour of the Baltic Agency at a bank in Gothen
burg, and the plaintiffs accordingly, through their 
bankers, opened a credit with the Scandinaviska 
Kreditaktiebolegt “ for an amount up to 39,000 
kroner, to be paid against handing in a full set 
of bills of lading made out to order and invoice 
of 300 tons of potatoes, in sacks of 50 kilos each, 
at the price of 130 kroner per 1000 kilos, or pro 
r a ta l ' I t  was an implied term of the credit that 
payment should be made against clean bills of 
lading, and the plaintiffs supposed that the Baltic 
Agency were to receive payment as or on behalf 
of the vendor of the goods. While the plaintiffs’ 
bargain for the potatoes was under negotiation, 
they telegraphed to Appelgren inquiring whether 
he could secure a small steamer to convey the 
potatoes to Hull. He secured space for 70 tons 
on board a Wilson liner, the Novo, at a rate of freight 
of 50 kroner per 1000 kiloa payable on ship’3 
arrival at Hull, and shipped 67 tons on that vessel- 
They pressed for dispatch of the remainder, and 
he telegraphed various statements as to possible 
mode of shipment. Then on the 15th May he 
chartered from the agents of the defendants the 
sailing vessel T rom p, and on the 17th May tele
graphed to the plaintiffs : “ Only shipping No»0 
67 tons : remainder will be shipped Wednesdav- 
Thursday by sailer T rom p.”  He further tele
graphed : “ Instruct bank to prepay freight f«[ 
about 138 tons sailer T rom p, 60 crowns per ton. 
The defendants telegraphed expressing dissatisfac
tion, but upon being informed that the Tromp  
had been secured, and that the potatoes were 
alongside, they acquiesced in the situation.

At Appelgren’s instance they opened a credit 
at Gothenburg for payment of freight at the 
specified rate against manifest and receipts. The 
credit was opened, as Appelgren suggested, in favour 
of the Baltic Agency.

Upon completing his arrangement for purchase 
of the potatoes, Appelgren agreed with the Baltic 
Agency for transport of the same by lighters 
from Saternas to Gothenburg, and delivery there 
on board ship. From evidence given by him an1 
by Eric Douglas Franck, an official of the Baltic 
Agency, it was clear that they and he alike h»d 
full knowledge of his position in the business an« 
of his actual relationship to the plaintiffs.

The potatoes were forwarded to Gothenburg 
in three parcels. The first parcel was shipPf 
on board the Novo in sound condition and dh' 
charged sound at Hull. No question arises with 
regard to them. The cargo of the T rom p  consist«« 
of the other two parcels. Before and during the 
loading of the T rom p  the plaintiffs sent to Appelgr£’n 
telegraphic requests to do a variety of things (|U 
their behalf in relation to the shipment. The> 
authorised him to secure tonnage for the potato' 3 
and ratified his action in chartering the T ro m p ' 
directed him to insure, to inspect the potato»’8 
as to condition, to see to the stowage and secure 
efficient ventilation, to direct the master as to tht 
voyage, to promise him a gratuity for good dispate

T h e  T k o m p ,
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and to arrange for towage out of Gothenburg and 
Hull. They directed him also to instruct the 

ipaltic Agency to consign the T rom p  to a firm at 
■Hull, whom they named.

These various directions the plaintiffs apparently 
gave to Appelgren without any arrangement 
between them for his acting generally as their 
agent and in the expectation that he would be ready 
to carry out their instructions in order to earn his 
commission. Appelgren chartered the T rom p  on 
‘he 18th May 1920 to proceed from Helsingborg 

. Gothenburg, and there load under deck a 
Minimum cargo of 130 tons of potatoes in bags, 
with liberty to ship a full cargo ; freight to be 
Payable in advance on signing bills of lading; 
stevedores employed by captain to be approved 
by shippers ; the master to sign bills of lading, 
at any rate, of freight, without prejudice to the 
charter-party, subject to adjustment in final 
Payment of the freight. Berlind Bersen and Co.. 
°t Gothenburg, made the charter on behalf of the
b w n e rs .

The loading of the Trom p  extended over five 
hays, the 21st May to 26th May. On the first day, 
tter loading had gone on some time, the master 

called the attention of Appelgren and Franck to 
he wet condition of the bags and refused to be 

^sponsible for receiving the potatoes on board.
hereupon Appelgren stated that he was the 

buyer’s agent and would take the responsibility.
r°m that time the loading continued under his 

Supervision, exercised personally, or by Franck. 
■/C also, through the Baltic Agency, employed 

urkinen to expedite the work. The ship’s log 
burrectly records the master’s view of the trans
action in these words : “ Cargo consisted of potatoes 

cred in bags which, however, were so wet that 
[he captain protested against having them on 
• °ard, whereupon the shippers continued the load- 

8 at their own responsibility.”
.|ue quantity of potatoes delivered at the ship’s 
Jt. was 2923 bags. From time to time bags 
bich were thought altogether too wet for stowing 

wfcie put aside to dry. Ultimately 2849 bags 
]„+re Placed in the hold, and seventy-four were 

urned into lighters.
^ ue facts as to the signature of the bills of lading 
lieh6 muck discussed in the case. When the 

era arrived alongside the Trom p  on the 
and 1920, the manager of the Baltic Agency
bill ^PPcigren sought to induce her master to sign 
0 8 °i lading for the potatoes, although none was 
si» k°ard his vessel. For this purpose Appelgren 
« |  ?d a form of indemnity in the words following : 
an hereby agree not to hold you responsible for 
0yy damage or loss incurred through your handing 
v 1° me clean signed bills of lading for the sailing 
Gotb ^ romP f°r 2923 sacks of potatoes from 
U o^Hburg to Hull, although the said cargo has 
ref yet been shipped.” The master of the Trom p  
not d to sign bills of lading for cargo which was 
w °n board. When the loading of the Trom p  
. 8 complete the difficulty as to bills of lading 

bame acute.
A  n the 26th May the master met the Baltic 
Age*10y'S manager at their office. The Baltic 
"’ouuy knew that payment of price and freight 
Ldin °nl7 be made at the bank against bills of 
car ® which did not disclose the condition of the 

The master knew also that payment of 
Pi^dt would only be made against such bills, 

account of what took place at the interview

was that when the Baltic Agency produced a clean 
bill of lading, he started to write his remarks 
upon it. They told him a clean bill of lading 
was necessary. Some conversation then took place 
as to his writing his remarks in the mate’s receipt. 
Then, as he said, they “ spoke of an indemnity.” 
The master consulted Berlind Berson and Co., 
the local agents of his owners. They knew the 
Baltic Agency, and, as the master stated, “ said 
it was all well,” and filled in a form of indemnity 
to the following effect for signature by the repre
sentative of the Baltic Agency: “ We hereby 
undertake to hold Captain Berner and (or) any 
other concerned free from all responsibility and (or) 
liability for compensation which may eventually 
arise owing to his having signed our bills of lading 
for 2923 bags of potatoes, 140,304 kilos per sailer 
Trom p, the 26th May 1920, although the mate’s 
receipt states seventy-four bags less in dispute, 
cargo partly wet and stowed into the ship by the 
shippers. It  is a special agreement that we 
immediately shall compensate Captain Berner for 
any deduction in the freight, and (or) compensation 
for liability which may be made in consequence 
of the above-mentioned remarks.”

This undertaking was duly signed by the repre
sentative of the Baltic Agency, and thereupon the 
making out of the bills of lading proceeded.

The bill of lading in its printed form acknow
ledged shipment of “ in good order and condition 
by the Baltic and North Sea Traffic of Gothenburg 
. . . 2923 bags of potatoes, 140,304 kilos . . . 
to be delivered in the like good order and condition 
at Hull . . . unto order or assigns, he and
they paying freight for the same as per charter- 
party dated the loth May 1920, all the terms and 
exceptions contained in which charter are herewith 
incorporated.”

At the foot of the bill of lading and forming part 
of its printed contents were the words “ quality, 
condition, and measure unknown.” Before author
ising the master to sign, the ship’s agents added to 
these qualifying words the word “ weight,” thereby 
making the qualifying clause to read, “ weight, 
quality, condition, and measure unknown.” As 
soon as the master of the T rom p  had signed the bills 
of lading, he and the representative of the Baltic 
Agency went together to the bank, where the 
purchase money of 2923 bags of potatoes, kr. 
18239.32, and the amount of freight of the same 
kr. 3418.24, was paid them on behalf of the plaintiffs 
in exchange for the bills of lading and the receipted 
invoices for goods and freights.

The master of the T rom p  admitted upon cross- 
examination that he knew the bill of lading was 
untrue as to the quantity and condition of the 
cargo, and that “ it was not all right.”

Appelgren was not present on the 26th May, but 
he knew and approved what was done by the Baltic 
Agency. They did what he and they had intended. 
On the following day he learned the exact details 
of their action.

He discussed with them the fact that the bill of 
lading acknowledged receipt of 74 bags which 
had not been shipped, and in respect of potatoes 
not shipped and wet bags shipped, and he arranged 
that they should deduct from the vendor’s price 
the value of 350 bags. On the arrival of the Trom p  
at Hull, in answer to indignant messages from the 
plaintiffs as to the rotten condition of her cargo, he 
sent a variety of disingenuous statements, none of 
which revealed the actual state of affairs. The
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Baltic Agency was in extreme pecuniary difficulties, 
but he got from them the amount of his expected 
profit on the business—5000 or 6000 kroner. They 
retained for their own use the amount of their 
account against Appelgren, and the balance of the 
sum received from the bank remained in their 
hands as a debt due to the grower of the potatoes, 
when shortly afterwards they became bankrupt.

The financial position of the Baltic Agency and 
of Appelgren, and the situation in point of domicile 
of the various parties concerned are sufficient to 
explain the election of the plaintiffs to proceed here 
under the jurisdiction in  rem  instead of pursuing 
elsewhere remedies against individuals.

The first matter for decision upon the facts is 
that of the extent of the estoppel which the bill of 
lading in question would create in favour of a 
holder for value, not affected with notice of the 
circumstances under which it was issued. Counsel 
for the plaintiffs relied to some extent upon the 
combined effect of the positive statement “ shipped 
in good order and condition,” and the negative 
statement, “ weight, quality, and condition 
unknown,” and suggested a liability on the part of 
the defendants by reason of the knowledge their 
agents, in fact, had of the weight of the cargo 
shipped, and the state of the potatoes at shipment.

To estop the defendants from denying that they 
knew the facts will not avail, however, to entitle 
the plaintiffs to judgment in an action where the 
quantity of the goods shipped and their order and 
condition at shipment are the first things to be 
proved. The defendants are not sued for a false 
pretence of their agents that they did not know 
anything to the contrary of the statements in the 
bill of lading. What the plaintiffs need is to estop 
the defendants from denying that the quantity 
of potatoes shipped was 2023 bags, and that the 
2923 bags were shipped in good order. The bill of 
lading is to be examined to ascertain whether it 
makes in plain terms these statements of fact. In  
my opinion it does. The words “ weight and 
measure unknown ” do not qualify the acknow
ledgment that there were shipped 2923 bags. The 
words “ quality, condition unknown ” do not cover 
the whole area of the representation made by 
the words. '* shipped in good order and con
dition.” The representation made by the bill of 
lading, including the qualifying words, is that 
2923 bags of potatoes were shipped in good order 
and that the weight, quality, condition and measure 
of the goods were unknown.

In  Compañía N ave ira  Vascongada v. C hurch ill 
and Sim, (sup.) Channel!, J. distinguished the 
meanings of “ condition ” and “ quality ” as those 
terms are applied to goods, and defined “ condition ” 
as referring usually to external appearance. The 
goods there under consideration consisted of sawn 
timber. “ In  good order ” and “ in good con
dition ” may perhaps have the same meaning when 
they relate to deals or planks, because the external 
state of the goods is there apparent. All that 
appears to the eye upon a shipment of potatoes in 
bags is the state of the packages. The good order 
of the shipment and the condition and quality of the 
goods are, or at any rate may be, separate matters. 
The defendants, while they guarded themselves 
by the qualifying words in the bill of lading from 
making any representation as to the condition and 
quality of the potatoes shipped on the T rom p  made 
a representation as to the state of the bags. Bags 
of potatoes in good order are not externally wet.

The defendants are estopped from denying that 
the bags here in question were dry when shipped- 
The wetness of the bags, which was the main, if not 
the only, cause of the rotting of the potatoes in the 
ship’s hold, must therefore be attributed to the 
treatment of the cargo by the defendants’ servants 
after the shipment. As between the defendants 
and an indorsee of the bill of lading without notice 
this would give the cause of action relied on by the 
plaintiffs.

The answer made by the defendants to the 
plaintiffs’ claim—assuming an average decision as 
to the meaning of the bill of lading—is that the 
plaintiffs are not in truth indorsees, or indorsees 
without notice; that they were themselves the 
charterers of the vessel and the shippers of the 
cargo ; and that they, by their agents, not only 
knew the state of the potatoes, but knowingly 
stowed them in wet bags, and agreed to be respon
sible for any damage which might be thereby cause«-

The plaintiffs no doubt ratified the action 01 
Appelgren in chartering the Trom p. They use« 
Appelgren as their agent for a variety of purpose* 
in their efforts to secure careful shipment an« 
careful handling of the goods. I  do not find, how
ever, that he bought or shipped the potatoes ^  
their agent. They supposed him to be the seller 8 
agent, paid by a commission for his services 10 
selling goods which they bought f.o.b. at G o th e n 
burg. Shipment was not undertaken by Appelg1®15 
on their behalf.

With regard to storage, the terms of the charter- 
party and the statements of Appelgren were relie« 
upon by the defendants. Clause 4 of the charter- 
party is in these words: “ Vessel to load under 
inspection as to stowage by the authorised inspect« 
appointed by shippers free of charge to vessel 1° 
such inspection. Stevedore employed by cap tarn 
to be approved by shippers.” The plaintiffs d1 
not in fact appoint or request Appelgren to exercis® 
any authority for them under the charter-party- 
They did not represent him, or, as the phrase l8> 
hold him out as a person who might act for them m 
this respect. I  accept the evidence which show 
him to have said to the master and crew of tb 
T rom p  that he was the plaintiffs’ agent, but I  
satisfied that the defendants’ master and tbel 
agents at Gothenburg did not believe tb* 
Appelgren was authorised on behalf of the plaint1« 
to ship or sanction the shipment on board the TroM r 
of potatoes in wet bags. The plaintiffs, in nv 
judgment, are not deprived of any rights they m*. 
otherwise have under the bill of lading by any a° 
done by Appelgren as an agent or pretended age« 
of theirs. . j .

There remains the question whether the plaint i 
were themselves the shippers of the cargo. i  
plaintiffs agreed to buy a cargo f.o.b., and to P*-' 
against bills of lading and receipted invoice  ̂
The defendants by their agents knew the truth 
the matter, and that the plaintiffs w-ere not 1 * 
shippers. This was one of the reasons of . „  
decision to give the bills of lading, which were g '| -c 
only upon receiving a guarantee from the B* 
Agency to protect them from liability for c°  c 
sequences of this improper act. With very ,g 
knowledge in relation to the nature of Appei0-elts 
dealings with the plaintiffs’ interests, the defend»« 
by their agents corroborated by their bill of 1*®  ̂
Appeigren’s representation to the plaintiffs 1* 
the Baltic Agency was the shipper of the c®1*  
The plaintiffs did not know, and the defend*1
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ought not, as against, them, to be heard to say that 
rile fact was otherwise.

On the whole, I  come to the conclusion that 
"'ithin the narrow ground of claim to which the 
Plaintiffs are necessarily limited in this action, 
they are entitled to judgment, and there must be 
a reference to the registrar and merchants to assess 
damages. The plaintiffs will have the costs of their 
Oaim, and also of the defendants’ counter-claim, 
" hich was not persisted in.

Solicitors : P ritcha rd  and Sons, agents for Andrew
■ Jackson and Co., H u ll; A . W. J . dross.

P R IZ E  CO URT.
Tuesday, J u ly  13, 1920.

(Before Sir H enry Duke , P.)
T he D irigo. (a)

Security fo r  costs o f appeal— Charging order upon  
—P rio ritie s— Payment out— Solicitors A c t 1860 
(23 a  24 Viet. c. 127), a. 28.

Claimants having p a id  5001. in to  court as security fo r  
costs o f  the ir appeal to the P r iv y  C ouncil, and 
having then abandoned the appeal, app lied fo r  
Payment out thereof.

i  he Procurator-Oeneral then app lied fo r  a charging 
order upon the said  5001. on the ground that the 
security ordered in  the proceedings before the Prize  
Court was inadequate and that the costs o f those 
proceedings and o f  the abandoned appeal would  
fu l ly  absorb both securities. The cla im ants’ solicitors 
contended that they had in  any event a p r io r  
claim, fo r  the ir own costs under sect. 28 o f the 
Solicitors Act 1860.

Held, (1 ) that the charging order should be granted as 
P rayed; (2) that the solic itors had no p r io r  c la im  
upon the fu n d , as i t  had not been “ recovered or 
Preserved ” by them.

C r o s s  s u m m o n s e s  adjourned into court.
The facts and contentions fully appear from his

lordship’s judgment.
C I t .  D un lop , K.C. for the claimants.
Clement Davies for the Procurator-General.

H enry Duke , P.—In  this case there were 
crPss summonses with regard to a sum of 5001.

hich had been paid into court by the claimants 
under an order of this court as security for the costs 
?, the claimant’s proposed appeal to the Privy 

°uncil against the judgment of this court.
..The appeal has been abandoned, and thereupon 
he claimants solicitors issued a summons asking 
0r payment out of court of the sum in court subject 

I ? the provisions of the costs of the Procurator- 
general in the abandoned appeal. Following upon 
s*at summons, the Procurator-General issued a 
0̂ ° n s  asking for a charging order upon the sum 
1 subject to his own costs of the appeal, pro
v in g  under the equitable jurisdiction of the court 

jurisdiction.about which there is, of course, now 
p ,  question. That is illustrated in Brereton v. 
Edwards (60 L. T. Rep. 5 ; (1888) 21 Q. B. Div. 488) 
rj? whick Mr. Clement Davies called my attention, 
is 6 Principle there laid down is that if the debtor 
fj ePhitled to property which cannot be reached by 

'. j 'j ,  or other process of execution at law, the
r,> R eported  by Sin c l a ir  J o hnsto n . E sq ., B arris ter-a t-

L aw .

judgment creditor is entitled ex debito jus titice  
to an order charging such property with the amount 
of his judgment debt, and that charge is effective to 
secure the ultimate payment to him out of the 
property so charged. It  has been said that the 
power to make that order is a discretionary power, 
but although the conclusion not to exercise it may 
arise in cases where the order will not be fruitful, 
and although the order will not be made contrary to 
general principles of justice, I  take the law to be that 
a judgment creditor, who is aware of property 
of his debtor which is immune from legal process of 
excution, and which can be made the subject of a 
charging order, is entitled to have such a charging 
order. I  take that to be the general position, 
subject to such qualifications as those I  have 
referred to.

When the Procurator-General’s application for a 
charging order had been supported before me, 
Mr. Dunlop, who appeared for the claimants, asked 
that his clients—the solicitors who were instructing 
him for the claimants—should be heard to maintain 
a claim to make the whole of the 5001. in the first 
instance available to secure their costs of the appeal 
to the Privy Council. The position with regard to 
the respective claims is this: that, assuming 
priority is due to the Procurator-General, his taxed 
costs of the proceedings in this court which remain 
unpaid will absorb the whole sum remaining after 
taxation of his Privy Council costs, and there will 
still be a balance in which the claimant will 
be indebted to him upon his costs in this court. 
So that the question is one of priority. The costs 
of the solicitors in connection with the proceedings 
in the Privy Council are not very great—they 
amount to some 501. or 601.—and the fund is 
obviously available in satisfaction of those costs in 
priority to the claim of the Procurator-General 
if the solicitors are properly entitled to have an 
order made in their favour.

It  was because of the form in which the matter 
was raised at a late stage of the discussion of the 
question here that I  thought it necessary to take 
time to consider what I  ought to do. Owing to the 
manner in which the question arose there was not 
an opportunity of referring me to authorities, and I  
had not the authorities sufficiently clearly in my 
mind to have a definite view as to what I  ought to 
do. Mr. Dunlop put it first on the ground of lien, 
and then he put it on the ground of the equitable 
jurisdiction of the court. Moreover, there is the 
general principle with regard to costs of solicitors 
which is often put into operation in decisions of the 
court. These are to this effect; that where a 
solicitor has been instrumental in bringing a fund 
into existence, or in preserving a fund, for a very 
long period of time it has been the practice of our 
courts—and not only the practice in equity, but I  
think it will be found in some decisions in the old 
common law courts—that the court will protect 
the interests of its officer who has been so instru
mental. What Mr. Dunlop said to me was that 
although it might be true, as was urged against 
him, that there could be no lien here by reason 
that the fund was not in the possession of 
the solicitor, nevertheless there was an equitable 
claim upon the fund created or preserved by the 
exertions of the solicitor. The head of claim has 
been dealt with for a long time now under sect. 28 
of the Solicitors Act of 1860, and the section 
has fortunately been expounded in numerous 
decisions. It  provides that “ In  respect of
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property recovered or preserved in a suit, matter, 
or proceedings, the court may declare the attorney 
or solicitor entitled to a charge upon and to a 
right of payment out of the property recovered 
or preserved through the instrumentality of any 
such attorney or solicitor for the taxed costs, 
charges, and expenses of or in reference to such suit, 
matter or proceeding.” It  is not necessary to refer 
to numerous decisions ; but there are two cases in 
the Court of Appeal in one of which the solicitor’s 
claim to charge was enforced, and in the other of 
which it failed—namely, B u lley  v. B u lley  (38 L. T. 
Rep. 401 ; 8 Ch. Div. 479), and Greer v. Young (49 
L. T. Rep. 224 ; 24 Ch. Div. 545). In  both of those 
cases the principle which is applicable was con
sidered, and it was laid down broadly and generally 
that the right which is either recognised or created 
under the statute is in the nature of a salvage right, 
and that what entitles the solicitor to a charge is 
that the property or fund shall have been recovered 
or preserved by the instrumentality of the solicitor 
and have been so recovered or preserved “ in the 
proceedings.” It  appears from the judgments of the 
Lords Justices in both these cases, and from other 
authorities, that, the right being in the nature of a 
salvage right, the solicitor may recover against 
the fund beyond the interest of his own client. 
Bowen, L. J. says in the second of the two cases— 
Greer v. Young—in interpreting the section: “ The 
section is a very general one. It  applies to every 
case in which a solicitor is employed. It  
authorises a charge not on the mere interest 
of the plaintiff, but on all property recovered in 
the action whatever, for the plaintiff only, or 
for him in connection with others. It  appears clear 
to me that it is a salvage section. The solicitor is 
treated as a salvor who has recovered or preserved 
something in a time of danger by his work and 
labour.” That brings the case to this position, 
that if I  am satisfied on the facts that this fund is 
brought into being or is preserved by the activity of 
the solicitor he is entitled to have a charge upon it 
although there is a claim of his client’s opponent 
which would have absorbed it.

I  have to consider here whether this is in truth a 
fund such as is referred to—“ a fund recovered or 
preserved ” by the activity of the solicitor in the 
proceedings. I  have come to the conclusion that it 
it is not. The fund was ordered to be brought into 
court as a condition precedent to the prosecution 
of an appeal at the instance of the Procurator- 
General. The Procurator-General was the first 
actor in the matter. The fund was brought into 
court because the court ordered it to be brought into 
court. It  was not recovered by any activity of the 
solicitor. His duty was, under the circumstances 
which then existed, if he could, to defeat the applica
tion of the Procurator-General, and to induce the 
judge who made the order either to make no order, 
or to make a less order. Now, that is the state of 
things as to the origin of the fund. What has 
taken place since has been that the fund has been 
paid into court—no doubt paid into court by the 
solicitor, but not paid into court as the result of his 
exertions on behalf of the parties generally, or 
of his exertions on behalf of his own client, but 
paid into court in pursuance of a duty to pay it 
into court, in course of his professional duty 
as money entrusted to him by his client for that 
purpose.

If  the fund had been in truth a fund which was 
recovered or preserved by the activity of the

solicitor, and supervening upon that the Procurator- 
General brought this claim, I  should have been glad 
to have recognised and enforced the claim on the 
part of the solicitor. But I  come to the conclusion, 
regarding the facts from what I  hope is a common- 
sense point of view, that the solicitor neither 
recovered nor preserved this fund, and that the 
equitable jurisdiction of the court does not apply 
in his favour.

I  therefore dismiss the application of the solicitor 
for charge upon this fund for his costs, and I  alio"’ 
the claim of the Procurator-General for a charging 
order upon the fund for the balance of the costs of 
the Procurator-General in the suit in this court- 
The Procurator-General must have the costs of hi9 
application, but I  make no order as tQ any other 
costs.

Solicitors: Thomas Cooper and Co. ;  Treasury 
Solicitor.

J u ly  14 and 22, 1920.
(Before Sir H enry D ijke, P.)

The  U nited  States (No. 2). (a)

Reprisals Order in  C ouncil o f the I l f h March 
1915—Terms o f release o f  goods— Incidence °! 
(a) insurance and (b) detention expenses.

Goods seized on a neutra l sh ip hound fro m  Copenhagen 
to New Y ork  were decreed to he o f  enemy o rig in  and 
to be enemy property, and ordered to be detained 
t i l l  peace or fu rth e r order. The Attorney-General 
on a c la im  by Am erican claimants, now waived the 
rights o f the Crown in  respect o f such decree, bat 
claimed that orders fo r  release should be subject t° 
payment o f  insurance and detention expense3 
incurred by the marshal.

Held, that the seizure and detention being right' 
fu l ly  made in  the course o f a voyage begun afttr  
the pub lica tion  o f  the Reprisals Order, and con
sequent upon shipment presumably made iv‘ ‘ ‘ 
knowledge thereof, the proper order was fo r  restit'1' 
tio n  to cla im ants subject to payment o f  expenses oj 
discharge, detention, o r sale properly  i n c u r r e d , 

in c lud ing  costs o f  insurance.

Claims by American citizens for release.
The facts and contentions are fully set out in l116 

Lordship’s judgment.
The following cases were cited in the course of the 

case:
The U nited States, 13 Asp. Mar. Law C8“' 

568; 116 L. T. Rep. 19; (1917) P. 30; 
The Noordam  (N o. 2), 14 Asp. Mar. Law C^' 

481 ; 123 L. T. Rep. 477 ; (1920) A- 
904;

The Cairnsmore, (1920) P. 290 ; „ .
The Oscar I I . ,  14 Asp. Mar. Law Cas. 44* >

(1920) P. 363 ; _  .
The Stigstad, 14 Asp. Mar. Law Cas. ’ 

120 L. T. Rep. 106 ; (1919) A. C. 279 ;
The Resolution, 1802, 4 C. Rob. 166 (n ,);
The Narcissus, 1801, 4 C. Rob. 17 ; „ .
The Catherine and A n n a , 1801, 4 C. Rob. o J » 
The Indus trie , 1804, 5 C. Rob. 88 ;
The Peggy, 1804, 5 C. Rob. 90 (n .);
The A s ia  Grande, 1808, Edw. 45.

(a) R epo rted  b y  S in c l a ir  J o h nsto n , E sq .l B a x r is te r-®1
Law
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Sir Gordon Hewart (A.-G.), Sir Ernest Pollock  
(S.-G.), and James W ylie  for the Procurator-General.

Raeburn, K.C. and W ilfred  Price  for the claimants.
Sir H enry D uke , P.—These are three claims by 

traders domiciled in the United States of America 
f°r the release of goods or their proceeds in the 
custody of the marshal after seizure at sea on 
board a Danish vessel by His Majesty’s naval 
forces, under the Reprisals Order in Council of the 
Uth March 1915. A large number of similar 
claims are outstanding, and these cases have been 
selected for early disposal in order that the 
Principles generally applicable to such claims may 
oe determined.
. Each of the seizures now in question was followed 
ln due course by the issue of a writ in Prize framed 
Under the Reprisals Order claiming—“ an order for 
detention and/or sale of the goods seized being goods 
°f enemy origin or being enemy property on board 
the steamship U nited States which sailed from a port 
other than a German port after the 1st March 1915, 
and for payment into court of the proceeds of sale 
?f the said goods to be dealt with as the court may 
m the circumstances deem to be just (if such goods 
A all not before such order be requisitioned for the 
nse of His Majesty).” In  each case at various 
dates in 1917 the order sought by the writ was made 
and it was declared in each case that the goods were 
°f enemy origin and were enemy property. The 
order was for detention until the conclusion of peace, 
"nth liberty to the Crown to apply for an order for 
sale and detention of the proceeds. The form of 
order was that settled by the President (Sir Samuel 
Evans) in the U nited States (American Bead Com
pany and other claimants, u b i sup.). The claimants 
rn all the various cases (these and others) submitted 
to an order in this form either without appearing 
or 'without objection at the hearing.

On the 3rd June last the court was moved on 
behalf of the present claimants and numerous 
others that the decrees or orders made in their 
several cases should be “ varied so far as the 
8°od.s are declared to be enemy property,” 
and for liberty to enter appearance where no 
appearance had been entered, and to file evidence 
111 support of their claims to ownership of such 
goods and to have their claims heard and 
determined by the court. After argument I  
allowed appearances to be entered and gave 
9lrections for delivery of pleadings and exchange of 
documents, in three selected cases, and for an early 
bearing, and reserved to the Crown whatever rights 
'Vere created by the declarations of enemy owner- 
8tuP already made.

Af the hearing of the cases now in question, 
evidence was produced that under the law applic- 
, ,” e to mercantile transactions in time of peace— 
bough not under the rules of international law 

j bich apply to the passing of property in goods 
orwarded by sea in time of war—the goods in 

question were at the time of seizure the property of
e respective claimants. The Attorney-General, 

r ereupon, waived the rights of the Crown in 
 ̂ pect of the declarations of enemy ownership 

Jfto fo re  made by the court, and consented to 
tilers for release, if the court were satisfied that the

°launr -
Ele law.

ants were, according to municipal or mercan-
that
bpon

owners at the time of seizure, but he claimed
any orders for release should be conditional 

“Ron payment by the claimants respectively of the 
°essary expenses of detention. He urged further 

V ol. XV ., N. S.

that the expenses to be paid by the claimants 
ought to include premiums paid for the insurance 
of the goods.

The argument for the claimants as to the costs of 
bringing in, unloading, warehousing, and delivery 
was that these seizures were self-regarding acts of a 
belligerent power, not provoked by any previous 
action of the claimants, or warranted by any infrac
tion of the ordinary rights of belligerents. The 
expense of such proceedings, it was said, ought 
not to fall upon neutrals, but ought rather to be 
borne by the belligerents.

As to insurance premiums, counsel for the 
claimants relied upon the usual practice in Prize 
under which in ordinary circumstances expenses 
which have been incurred for insurance of goods 
afterwards ordered to be released are not charged 
upon the goods.

Questions of some difficulty would have arisen if 
the Procurator-General had insisted upon the 
declarations of enemy ownership heretofore made 
in their full possible effect. It  would have been 
necessary to consider, for example, the clauses of the 
Treaty of Versailles in relation to enemy property 
situate in the United Kingdom when peace was 
concluded. Under the circumstances, these matters 
need not be further examined. It  is sufficient to say 
that the goods were rightly detained and are now to 
be released.

The question of expenses is to be determined 
upon consideration of the terms of the Order in 
Council and with due regard to the settled practice 
of the court. The claimants in their several state
ments of claim assert that the detention of their 
respective parcels of goods was wrongful. It  is 
impossible that I  should so hold. The validity 
of the Order in Council in point of international 
law has been definitely established in the highest 
tribunals, and its requirements must be observed 
in dealing with the present controversy.

The material provisions of the Order are that 
goods detained thereunder shall be restored at the 
appointed time upon such terms as this court may 
deem to be just, and that the practice of the court 
in its jurisdiction in Prize shall so far as applicable 
be allowed.

The power of the court as to the incidence of 
expenses incurred about the seizure, sale, detention, 
and restitution of goods which come into the custody 
of the Marshal after capture is complete, and under 
the Order in Council the power of the court is to be 
exercised as justice may in each case require. I  
think this has always been so in the ordinary 
jurisdiction in Prize. Any general principles which 
have been stated appear always to have been so 
applied in the exercise of the discretion of the court 
as to meet the justice of the particular cases as 
they arose. The Resolution (ub i sup.) supplies an 
instance in which captors’ and claimants’ expenses 
alike were borne by the Crown upon a requisition of 
goods seized as prize and afterwards ordered to be 
released. Reference to The Narcissus (ub i sup.), 
The Catherine and A n n a  (ub i sup.), The Indus trie  
(ub i sup.), The Peggy (ub i sup.), and The A s ia  Grande 
(ub i sup.) furnish other illustrations of the complete 
authority of the court to determine the ultimate 
incidence of expenses incurred in relation to Prize.

Although the goods here in question were not 
claimed for condemnation, they are in some par
ticulars similarly circumstanced to goods so claimed. 
They were rightfully seized unladen and detained, 
and if sold were rightfully sold. Their seizure and

2 Y
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detention, where it took place in course of any 
voyage which began after the publication of the 
Reprisals Order, was seizure and detention con
sequent upon shipment presumably made with 
knowledge of the order and of the measures directed 
by the Crown to be taken thereunder. Discharge 
in a British port of goods, within the prohibitions 
in the order, custody of the marshal, and sale by 
order of the court if necessity arose, were things 
which notoriously involve expense — expenses of 
unlading and warehousing in all cases and expenses 
of sale in some. On behalf of the Crown it was 
contended also that in the circumstances of the 
war, insurance was an expense which no prudent 
custodian of the merchandise of others would feel 
at liberty to omit. The question between the 
Crown and the claimants is whether these expenses 
ought to be borne by the goods and proceeds now 
to be released. Whether the matter is considered 
generally under the Order in Council, or in the 
light of the practice of the court in prize, the terms 
upon which it is just that the goods should be 
released are, in my view, terms of payment by the 
claimants of the expenses properly and necessarily 
incurred in the handling of their respective 
parcels.

As to insurance, it is the fact that under ordinary 
circumstances goods in the custody of the marshal 
under a claim of condemnation do not on release 
bear the expense of insurance, where these have not 
been incurred by order of the court or at the 
request of the claimant. This practice results 
from the relative positions of the captors and the 
claimant with regard to the property in the goods, 
and from the obligations properly belonging to the 
marshal. Goods held by the marshal for an owner 
who by his own act has subjected his property to 
detention seem to me, however, to be subject to 
other considerations. No captor has an interest 
in them. The marshal is charged with their safe 
keeping for the sole purpose of eventual restitution. 
He has incurred expenses of insurance, upon a 
system recognised in the registry and with the 
result, as I  was reminded by the Attorney-General, 
that from time to time various claimants have 
received policy moneys for goods which, without 
any negligence, had been destroyed, and as to 
which they would otherwise have suffered a total 
loss. Insurance was a wise and almost indispens
able precaution in these cases in the interest of the 
owners of the goods. It  was in that interest only 
that insurance was effected. The facts differ 
widely from those under which the court has 
refused to charge upon goods seized as prize and 
afterwards ordered to be released, the cost of 
insurances effected by or on behalf of captors. 
In  my opinion, it is just that the costs of the insur
ance here in question should be borne by the owners 
of the goods, and I  direct that it shall be so borne.

Outside of the main question of expenses I  was 
asked on behalf of the Procurator-General for some 
expression of opinion as to the conditions under 
which detained goods should ordinarily be released, 
and, in particular, as to proofs of ownership to be 
required and precautions proper to be taken to 
avoid claims by persons not now upon the scene. 
As to these matters, I  do not think it is necessary 
to say more than that the Procurator-General is 
under no obligation to consent upon his own 
responsibility to the release of goods where the 
title of a claimant is not established to his reason
able satisfaction.

The order proper to be made in each of the three 
cases before the court is an order for restitution to 
the several claimants, upon payment in each case 
of the expenses properly incurred, including costs 
of insurance, the amount of such expenses in case 
of dispute to be determined in the registry.

Solicitors: Thomas Cooper and C o.;  Treasury  
S olic ito r.

Tuesday, J u ly  27, 1920.
(Before Sir H e n r y  D u k e , P.)

I n  t h e  M a t t e r  o f  t h e  B a t t l e  o f  J u t l a n d , (a )

B ounty—B attle  o f Ju tla n d —J o in t and common enter
prise— N ava l P rize  Act, 1864 (27 A  28 Viet. c. 25), 
s. 42—Order in  C ouncil o f the 2nd M arch  1915.

B y  Order in  C ouncil N o. 226 o f the 2nd M arch  1915 
H is  M ajesty  made a declaration pursuant 10 
sect. 42 o f the N ava l P rize  A c t 1864 (27 &  28 Ft’cb 
c. 25) o f his “ in ten tion  to grant p rize  bounty 
and that “  such o f the officers and crews ” (of H ‘s 
M ajes ty ’s ships o f w ar) “ as are actually  present at 
the tak ing  o r destroying o f any armed sh ip  ” (° f 
any o f H is  M a jesty ’s enemies) “ shall be entitled 
to have distributed among them [os p rize  bounty 
a sum calculated at the rate o f 51. fo r  each person 
on board the enemy's sh ip at the beginning o f the 
engagement.”

I n  the B attle  o f Ju tla n d  on the 31st M a y  and the 
1st June  1916, the B r it is h  Grand Fleet, consistin'] 
o f 151 ships, destroyed eleven enemy ships, ha w '1]  
on board 4537 persons, but i t  was impossible t°  
contend that any one B r it is h  sh ip or squadron was 
responsible fo r  the destruction o f any one o f the 
destroyed German ships.

Decreed, counsel fo r  the 151 B r it is h  ships agreeing! 
that the battle should be treated as a jo in t  and 
common enterprise, and, the Procurator-Genera 
consenting, that the B a ttle  o f Ju tla n d  was the 
common engagement and enterprise o f the 15* 
B r it is h  ships, and that the prize  bounty due under 
the regulations was 22,6851.

M o t io n  f o r  a  d e c la ra t io n .
The facts of the application are set out in the 

headnote, and in an affidavit sworn by Viscoun* 
Jellicoe, the Commander-in-Chief of the Grand 
Fleet on the 31st May 1916, which, after setting 
out the names of the 151 ships and of the command
ing officers, proceeded:

On the said date the British Battle Fleet w8® 
cruising in the North Sea accompanied by the 3r 
Battle Cruiser Squadron, 1st and 2nd Cruise1' 
Squadrons, 4th Light Cruiser Squadron, 4th, H. ’ 
and 12th Flotillas. The 1st and 2nd Battle Cruise 
Squadrons, the 1st, 2nd, and 3rd Light Cruise 
Squadrons and destroyers from the 1st, 9th, 10*,’ 
and 13th Flotillas, supported by the 5th BattF 
Squadron, were in accordance with my direction® 
scouting to the southward of the Battle Fleet. T*1 
Battle Cruiser Fleet was under the command of 
Bfeatty (then Vice-Admiral Sir David Beatty), G -C P "
O.M., G.C.V.O., D.S.O., in the Lion. ,e

At 2.20 p.m. reports were received by the Batt 
Cruiser Fleet which indicated the presence of *jj 
enemy and at 2.35 p.m. smoke was sighted to t 1 
eastwards. I  was immediately informed of this i 
I  proceeded (in the Iro n  Duke) with the Battle I* 8® 
with its accompanying cruiser and destroyer for88 
at full speed in a S.E. by S. direction to engage tb
(a) R epo rted  b y  S in c l a ir  J o h n sto n , E sq ., B arris te r-»1

Law
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enemy. The Battle Cruiser Fleet on sighting the 
said smoke altered course to the E. and subsequently 
to N.E. and the 1st and 3rd Cruiser Squadrons spread 
to the E., forming a screen for the Battle Cruiser 
Squadrons and the 5th Battle Squadron.

At 3.30 p.m. line of battle was formed, the 2nd 
Battle Cruiser Squadron forming astern of the 1st 
Battle Cruiser Squadron with destroyers of the 13th 
and 9th Flotilla taking station ahead. A course was 
then set E.S.E. and the 2nd Light Cruiser Squadron 
coming up at high speed took station ahead of the 
battle cruisers. At 3.31 p.m. five enemy battle 
cruisers were sighted and the E.S.E. course steered 
caused the Battle Cruiser Fleet to converge slightly 
uPon the enemy. At 3.48 p.m. the action com
menced at a range of 18,500 yards. The 5th Battle 
Squadron, which had conformed to the movements 

the Battle Cruiser Fleet, came into action at 
4-8 p.m. at a range of 20,000 yards. The Battle 
Cruiser Fleet was then steering a course S.S.E. parallel 
“O the enemy. At 4.1 p.m. Nestor, Nomad, Nicator, 
Narborougli, Pelican, Petard, Obdurate, and Nerissa 
«  the 13th Flotilla, Moorsom and M orris  of the 10th 
flotilla, and Turbulent and Termagant of the 8th 
m lotilla, moved out to attack the enemy with 
torpedoes and intercepted an enemy force of one 
light cruiser and fifteen destroyers. After a fierce 
engagement the British destroyers returned, having 
compelled the enemy force to retire on their battle 
cruisers with a loss of two destroyers sunk. Nestor, 
-oomad, N icator, Moorsom, Petard, Nerissa, Turbulent, 
and Termagant pressed home the attack against the 
enemy battle cruisers.

Prom 4.1 p.m. to 4.43 p.m. the action raged fiercely, 
•md at 4.18 p.m. one of the enemy vessels was seen to 
he in flames. At 4.38 p.m. the enemy battle fleet was 
reported ahead and was sighted in a S.E. direction 

4.42 p.m. The course of the British Battle Cruiser 
hleet and 5th Battle Squadron was then altered 
16 points to starboard and the said Fleet proceeded 
°n a northerly course. The enemy cruisers shortly 
mferwards altering course the battle continued. 
Between 5 and 6 p.m. the battle continued on a 
bortherly course at a range of about 14,000 yards, 
he enemy receiving severe punishment. At 5.35 p.m. 

¡me course steered was N.N.E., the enemy gradually 
hauling to the eastward. At this time the British 
Battle Fleet lay N. 16 W. from the Battle Cruiser 
hleet and at 5.56 p.m. the leading battle ships of the 
British Battle Fleet were sighted by the Battle Cruiser 
hleet. The battle cruisers then formed ahead of the 
Battle Fleet.

The Battle Fleet came into action at 6.17 p.m., 
and the enemy was engaged intermittently by the 
®mps of the Grand Fleet till 8.20 p.m., at ranges 
between 9000 and 12,000 yards. During this time 
he British Battle Fleet made alterations of course

S.E. to S. and to S.W. and W., the enemy con- 
tantly turning away, being evidently anxious to 

avoid further action in view of the loss that he had 
sustained. At 7.20 p.m. the 4th Light Cruiser 
Squadron made an attack upon enemy destroyers, 
?bd at 8.18 p.m. they supported the 11th Flotilla 
b a similar attack. At 9 p.m. the enemy was entirely 
but of sight, but during the night attacks were made 
Dy the 4th, 11th, and 12th Flotillas upon the enemy, 
aud at 10.30 p.m. the 2nd Light Cruiser Squadron in 
®ar of the Battle Fleet was engaged in close action 
lfu an enemy’s force of light cruisers.

, At daylight on the 1st June 1916 the Grand Fleet, 
then to the S. and W. of Horn Reef, turned to 

,, 6 N- to search for enemy vessels and remained in 
vicinity of the battlefield near the line of approach 

s? German ports until 10 a.m., and at 1.15 p.m. no 
gu of the enemy fleet being seen, the British Fleet 

burned to port.
v during the said engagement the following enemy 

ssels were destroyed: Lutzow, Pommern, Wiesbaden,

Rostock, Elbing, Frautrdob, V. 4, V. 27, V. 29, V. 48, 
S. 35. There were on board the said enemy vessels, 
at the beginning of the engagement 4537 persons in 
all distributed as follows:—

Ship. Number on Bo
Lutzow . . .. 1450
Pommern .. 839
Wiesbaden .. 500
Rostock .. 480
Elbing 460
Frauenlob .. 350
Destroyers V. 4 .. 85

V. 27 90
V. 29 90
V. 48 98
S. 35 95

Making a total of .. 4537
The destruction of the aforesaid German vessels 

was solely effected by the combined action of the 
ships of the Grand Fleet under my command . . .
no other ship or vessel being present or assisting 
thereat.

W ilfr id  Lew is for 120 of the ships.
Carpmael (Langton with him) for thirty-one of 

the ships.
Mockett (J . IF. Ja rd ine  with him) for the Pro

curator-General.
Sir H e n r y  D u k e , P.—The circumstances of the 

naval action which is the subject of this motion, 
have been referred to by counsel, and the duty of 
the court is merely ministerial. I t  is to ascertain 
what amount of prize bounty is due in respect of 
the action, and what ships were engaged in it.

The admiration and gratitude of the nation 
have been properly expressed by those whose duty 
it is to express them. The gallant Admiral, whose 
affidavit has been read, and all who served under 
him, have received the thanks of His Majesty and 
of the Legislature. I t  is only necessary for me to 
say that I  find and decree that the Battle of Jutland 
was the common engagement and enterprise of the 
151 ships of the Grand Fleet, and that is a decree 
in which those who represent the whole of the 
Fleet concur. The prize bounty which is due 
under the regulations is 22,6851.

All I  desire to add of my own motion is that the 
record of these proceedings will be one of the most 
cherished documents in the archives of this court.

Solicitors: Woolley, T y le r, and C o .; W ilde» 
Moore, and C o .;  D a n ie ll and C lover; BottereU and 
Roche ;  The Treasury Solicitor.

J u ly  28, 29, and 30, 1920.
(Before Sir H e n r y  D u k e , P.).

T h e  T w ee  A m b t . (a)
P rize— N eu tra l sh ip  and cargo— B arra trous design 

o f master to take sh ip  to enemy po rt— Absence o f 
overt act in  prosecution o f  design— Absence o f 
consent by crew— Absence o f  knowledge o f owners 
o f sh ip  and cargo.

A  D utch vessel, the T. A., having sailed under 
auspices o f Netherlands Overseas T ru s t Company, 
fro m  D utch East Ind ies  w ith  cargo o f  coffee 
consigned to representatives in  Am sterdam  o f the 
Dutch p lanters and owners, her master disclosed

(a) R epo rted  b y  Sin c l a ir  J o hnsto n , E »u., B a r r is te r -a t-
L aw .
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when sh ip  in  p o rt o f Freetown, S ie rra  Leone, 
that he intended c r im in a lly , w ithou t authorisation  
o f owners, to take her to S te ttin  and had 
unsuccessfully inv ited  the crew to assist.

Held, (1) that, the crew having refused to assist, the 
master was not “ in  a pos ition  to control the destina
tio n  ” w ith in  the meaning o f The Louisiana 
(14 A sp. M a r. Law  Cas. 233; 118 L . T . Rep. 
274; (1918) A . C. 461); (2) that no overt act 
having brought the T. A. in to  the prosecution  
o f  an  unneutra l undertaking, she was a t F ree
town s t i l l  on her authorised voyage w ith  Rotterdam  
as her destination in  in ten tion  and in  fa c t on 
the p a rt o f the on ly  persons who had the power 
to carry out the ir in te n tio n s ;  (3) that sh ip  and  
cargo should be released.

A ction  fo r condemnation of ship and cargo.
The facts and contentions fully appear in his 

Lordship’s judgment.
Sir Gordon Hewart (A.-G.), S tuart Revan, K.C., 

and Theobald M athew  for the Procurator-General. 
Hawke, K.C. and Le  Quesne for the shipowners. 
In s k ip , K.C. and Balloch  for the cargo owners. 
Artem us Jones, K.C. and W ilfred  Lew is for the 

Netherlands Overseas Trust Company.
The following cases were cited :

The Lou is iana , 14 Asp. Mar. Law Cas. 233 ; 
118 L. T. Rep. 274 ; (1918) A. C. 461 ;

The A lw in a , 13 Asp. Mar. Law Cas. 311 ; 
114 L. T. Rep. 707 ; (1916) P. 131; 118 
L. T. Rep. 97 ; (1918) A. C. 444 ;

The H akan, 13 Asp. Mar. Law Cas. 479 ; 117 
L. T. Rep. 619 ; (1918) A. C. 148 ;

The S vith iod, 15 Asp. Mar. Law Cas. 9 ; 123 
L. T. Rep. 148 ; (1920) A. C. 718 ;

The K im , 15 Asp. Mar. Law Cas. 210; 125 
L. T. Rep. 124 ; (1920) P. 319 ;

The Panaghia Rhomba, 1858, 12 Moo. P. C. 
168.

Sir H e n r y  D u k e , P.-—In  this case the Crown 
claims the condemnation of the motor schooner 
Twee Am bt, and her cargo of coffee, on the ground 
that when she was captured in the port of Freetown 
in Sierra Leone she was on her way to the port of 
Stettin in Germany.

The ship is registered under the Dutch flag, and 
is owned by a company all of whose members are 
Dutch. The cargo is the produce of the Dutch 
colony of Java, grown upon a great number of 
estates in Java, and shipped on board the Twee 
A m bt under circumstances which can be very shortly 
stated.

In the years 1916 and 1917 there had been estab
lished by acts of His Majesty’s Government, and 
with the concurrence to a considerable degree of 
neutral States and of neutral merchants, a system of 
control of the import of coffee into Holland, and 
the control had become continuously more stringent. 
Holland had been the entrepot through which 
supplies of coffee had passed in very large quantities 
into Germany when the German ports were closed, 
or practically closed, to direct overseas traffic by 
the action of His Majesty’s Navy. For some time 
the legitimate activity of merchants in Holland in 
colonial produce from the colonies of their own 
country, and in colonial products of other countries, 
had been employed for the purpose of supplying 
to the German market, and to the German Govem- 

the supplies of coffee which could not be

directly obtained. Statistical evidence has been 
put before me which shows that during a consider
able period of the war there was a great volume of 
trade in coffee proceeding from the Dutch ports 
and over the Dutch frontier. That had become 
progressively more restricted. There had been a 
limitation of the import of coffee into Holland, and 
there had been a limitation of the export of coffee 
from Holland. The Dutch Government had 
enacted, at the time which is material in this case, 
an absolute prohibition of export of coffee from 
Holland into Germany. Not only so, but the over
seas trade with Holland by arrangements made 
between the Netherlands Overseas Trust and His 
Majesty’s Government had been brought—as well as 
trade could be brought—into a neutral condition.

I  have seen no case during the short period that 1 
have sat in this court in which the Netherlands 
Overseas Trust has failed to discharge to the best of 
its ability the obligation it had undertaken towards 
His Majesty’s Government for the maintenance of 
the neutral character of Holland’s trade. I t  13 
material in this case that the Netherlands Over
seas Trust had had no inconsiderable part in the 
authorisation, and in the organised control of, the 
adventure which is here in question, so far as it was 
a legitimate adventure. At the time in question, 
the import of coffee into Holland overseas had been 
reduced, so far as Java was concerned, to something 
like 30 per cent, of its normal volume, and the export 
from Holland of all coffee, as I  have said, a ad been 
stopped by the Dutch Government, In  these 
circumstances there was a condition almost of 
desperation among the planters of Java with regard 
to the coffee trade. Their produce could not 
come forward to the ports ; there was a restriction 
upon forwarding; and there was another verj 
serious factor in the business aspect of the matter 
—namely, that in the Javanese ports at the time m 
question it was almost impossible to obtain transport- 
The available transport of the mercantile marine 
world had been greatly reduced and produce lay 
as appears from the correspondence in this case--' 
awaiting transport for periods which tended *° 
reduce and, in some cases, to destroy its value- 
That was broadly the state of things in Hollan 
and in Java, and in the relations between *}j 
Dutch Government and the Dutch mercanti ■ 
community, through the Netherlands Overse 
Trust, and His Majesty’s Government, at the tim 
when the adventure here in question was undertake’
in the summer of 1917. .

The coffee trade of Java was carried on in 
manner which it is desirable perhaps very short. 
to state. The planters were, and apparently are» 
financed to a considerable extent by great mercan 
tile firms in the home country—namely, Hollan  ̂
Advances are made for the production of ’ 
crops. Those advances continue up to the | J1IL 
of the shipment of the crops, and in the norm 
course the Javanese planter is engaged in a joi ’ 
enterprise, when his crops come to hand and * 
ready for shipment, with the great mercant’- 
houses in Holland who finance, and in a conside 
able degree control, the trade of Java in con® 
Three of those houses are concerned in the  ̂
present proceedings. I  need not enumerate 
very great body of planters who are concerne 
They have put in their separate claims, but 
litigation has been directed quite obviously • 
three large Amsterdam houses, and chiefly by t 
Koloniale Bank at Amsterdam, by reason of
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fact that the mercantile transactions of the planters 
were in the hands of those houses in Amsterdam.

That being the state of the case, in 1917 coffee 
was lying ready for shipment, and, to a limited 
amount, coffee could come forward for shipment, 
^hipping could not be found, but with great 
difficulty the Amsterdam houses made an arrange
ment—an arrangement initiated in the first instance 
by the Koloniale Bank—whereby the Twee Am bt, 
which had found her way to Java and was in 
some difficulties there, was made available for the 
transport of that limited quantity of coffee for 
which transport could be arranged. The Koloniale 
Bank, not having supplies of coffee in sight which 
Would completely load the Twee Am bt, com
municated with some of the other houses—two of 
the other houses in particular who are here con
cerned—and ultimately between them they found 
cargoes sufficient to load this vessel. Communica
tions then took place between Java and Amsterdam, 
and the responsible people in Amsterdam, in the 
first instance, met the proposal to load the Twee 
Am bt by a statement that it would be either 
impossible or illegal to do so. There were 
further communications between the mercantile 
houses and the Netherlands Overseas Trust, and, 
after a delay, the enterprise of forwarding the 
cargo of Javanese coffee on board the Twee Am bt 
Was accepted by the managers of the Netherlands 
Overseas Trust as a transaction for which they 
Would become responsible. It  is not immaterial 
t° observe that one of the most prominent of the 
business men who were engaged in the concern— 
a gentleman who was called here before me, a 
banker of Amsterdam—was a very active member 
°f the governing council of the Netherlands Over
seas Trust. Arrangements were made for the 
transport of the cargo to Amsterdam, within the 
restrictions which had been established by His 
Majesty’s Government, by the Dutch Government 
and by the Netherlands Overseas Trust. Having 
arrived at that stage, the persons in charge of the 
business got into communication with the naval 
authorities of this country ; they notified the naval 
authorities of the intended voyage and the whole 
facts of the case, and they secured the sanction 
°f the naval authorities for the voyage in question 
and had a route mapped out upon which they had 

dispatch their ship, and upon which they did 
uispatch her. They were to make their voyage to 
Freetown, calling there for examination by the 
British authorities ; to proceed from Freetown to 
the North Atlantic, round by the north coast of 
Gotland, coming down to the North Sea, and by 
bat route making their way to Rotterdam. So 

far as the business people in this case are concerned 
'''apart from two whom I  will mention presently— 
bat programme was not only mapped out, but it 

^as entered on, and it was at all times intended 
honestly to be carried out. In  that state of the 
^ Se the vessel sailed on an authorised voyage 

an authorised cargo of coffee for import into 
Holland. During that part of the voyage which 
fought the vessel to Freetown there were some 
6ry extraordinary happenings. The master was 

q. young man of thirty, whose history perhaps 
fustrates the difficulty there was during the later 

P®riods of the war in obtaining trustworthy com
manders for merchant ships in remote, and 
^specially in tropical, countries. I t  seems to me 
attat the master was probably as untrustworthy 

m aster as the owners could well have obtained.

I  dare say that he was the best man that those 
on the spot could get. But it is evident that he 
was a man entirely reckless, that he had not much 
self-respect, not much regard for his duty, and 
apparently not much regard for the interests of 
his owners ; and he had very little conception of 
the manner in which a sensible shipmaster main
tains his proper relations with his crew. I  dare say 
it may be true that crews shipped, as the crew 
of this vessel was, are found not to be the best 
specimens of seamen. One of the witnesses said 
that crews shipped in the way in which this crew 
was shipped are always found drunk. Be that as 
it may, the master and the crew were frequently 
at variance long before the vessel got to Freetown. 
There were various causes for it—it is unnecessary 
to examine them—but there were violent personal 
differences between the master and the crew. 
While the undoubted conduct of the master must 
be given its true effect, absolute confidence cannot 
be reposed, it seems to me, in the statements of 
people who confess themselves his enemies and who 
had very serious grievances against him.

When the vessel had arrived at Freetown and 
was under the supervision of the naval authorities 
there, the master found his way ashore. He had 
not provided the crew with means of satisfying 
their favourite inclination—that for strong drink. 
Apparently they had had no advances, and that 
was one cause of difference between him and them. 
But he himself found his way ashore, and in 
drinking saloons in Freetown he was guilty of 
some extraordinary conduct. It  was there that 
the master made known, in the course of con
versation, and in the presence of various people, 
that he had been minded, and probably was then 
minded, to take the Twee Am bt to a German port. 
I t  was because of statements of the master—not 
of the crew, I  think—that this matter originally 
came to be taken in hand by the naval authorities 
and the port authorities at Freetown. When the 
master had made his unguarded statements with 
relation to the war, and his views with regard to 
his ship and what he might do with her, the crew 
came to be examined, and the crew—which was, 
I  think, in a semi-mutinous condition, and, at all 
events, was wholly at variance with the master 
and not under the ordinary control of the master— 
related to the British authorities at Freetown the 
happenings there had been in the course of the 
voyage so far as it had gone. I t  appeared—and 
I  am satisfied that it was the case—that when 
the master was a few days out from the Javanese 
port he had seriously approached members of the 
crew to sound them as to whether they would engage 
with him in a barratrous enterprise of taking the 
vessel to Germany with her cargo. That, to my 
mind, is the serious element in this case. The 
crew—every man of them—refused to be parties 
to any such undertaking, and that, in my opinion, 
is a material fact. If  this had been a case where 
the crew had entered into the design of the master, 
very different considerations would, according to 
my view of the facts, have arisen. The crew 
repelled the suggestions of the master, and they 
were at increasing variance with him until they 
arrived at Freetown, and at Freetown they dis
closed all he had said to them.

I t  is alleged against the crew that they disclosed 
more than the master had said to them, but their 
evidence raised a case against him which, to my 
mind, is not satisfactorily displaced so far as he
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is concerned, to the effect that he had conceived— 
and that he entertained—the design of taking 
this vessel, if he found his way to do so, to a German 
port. He was called at Freetown—he was 
examined here afterwards—and he made a variety 
of frivolous statements as to these allegations 
against him, which are as grave almost as could 
be made against a shipmaster. They were allega
tions that he had engaged in a scheme of barratrous 
conduct, which would not merely result in the 
dishonest expropriation of his owners’ property, 
but conduct which, if it were carried to its intended 
issue, must have resulted in the forfeiture of their 
ship and of the forfeiture of the goods she was 
carrying. These allegations are not displaced by 
the owners’ evidence. That was the situation, and 
that is my view of the facts at the time of the 
inquiry at Freetown, and I  have to consider what 
results from that conclusion.

I t  is said for the Procurator-General that what 
is established is that the destination of this vessel 
while she was in the port of Freetown was the enemy 
port of Stettin, and I  have to consider whether 
that is the fact. I  am inclined at present—it is 
not necessary to examine the subject with minute 
care in view of my general conclusions—but I  am 
inclined to take the view that if in fact the destina
tion of this ship while she was at Freetown was 
Stettin, I  ought to condemn this ship and cargo. 
I  will not discuss this matter at length ; but it is 
true that in a variety of decisions in Prize innocent 
owners of ships and cargoes have been involved, 
by reason of their confidence in the ship’s master 
and the nature of his employment, in a liability 
to condemnation arising out of his acts. There are 
a variety of cases which may be referred to in this 
connection. I  examined them quite recently in 
the group of cases known as The K im , The A lfre d  
Nobel, and The B jo rnstje rne  BjOrnson (ub i su-p.).

It  is said by Mr. Bevan that once it is found that 
the master of a vessel has the intention to take his 
ship to an enemy destination in such a way as to 
subject it to condemnation, the vessel is subject to 
condemnation. Mr. Bevan read from The Lou is iana  
(ub i sup.) this passage : “ It  is the intention of the 
person who is in a position to control the destination 
which is really material.” I  am bound by the 
decision of the Privy Council in The Lou is iana  to 
its full extent, and I  should not for a moment 
shrink from applying it, but I  have to consider what 
it means. It  is one of many decisions relating to a 
variety of cases in which owners of ships and of 
cargoes may become liable, beyond their own 
intention, for conduct of their agent, the master. 
There are a great variety of cases—it is unnecessary 
to recapitulate them—but the most extreme case 
which is within my recollection is that in which the 
owners were held liable in the condemnation of 
their vessel by reason that the master against his 
will had been compelled to engage in the unneutral 
undertaking of carrying enemy forces and enemy 
papers. Cases of that kind, and cases such as 
those to which Mr. Bevan referred, e.g., The Panaghia  
Bhomba (ubi sup.) in particular, where the ship and 
the cargo had been held liable to condemnation, not
withstanding absence of proof of knowledge on the 
part of the owners of ship or cargo, where it was 
found that the ship had been engaged in an actual 
breach of blockade, are those which I  am asked to 
apply, together with what is said to be the principle 
stated in the passage to which I  have referred from 
the judgment in The Lou is iana  (u b i sup.) to  the facts
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of the present case. How does the matter really 
stand ? I  will examine what ground there is, apart 
from dicta in prize law, for condemning the owners of 
this ship and the cargo. The owners are a body 
of mercantile men—neutrals—who engaged, with 
the sanction of His Majesty’s Government, in a 
neutral undertaking, the conditions of which, 
imposed by His Majesty’s Government, they carried 
out with scrupulous regularity. That is the 
position of the owners, and I  accept—it has hardly 
been challenged on the part of the Crown—the 
evidence presented by the shipowners and the cargo 
owners with regard to their conduct in this case, 
and their intentions. That is the position of the 
shipowners and the cargo owners. If  I  condemn 
the ship or the cargo, I  must condemn them because 
of acts which the owners did not in fact authorise, 
and which were so far outside the authority of 
their agent, the master, that they would be, so 
far as they are established, criminal acts on his 
part.

It  is quite true that in some Prize cases passages 
will be found in which it is said that although the 
act done was an act of barratry, nevertheless the 
ship and the cargo must pay the penalty. But in 
every case, so far as I  am aware, the penalty wa= 
incurred only by the act done. I  have to consider 
whether upon the broadest views of the authorities 
there was an act done here which subjects this vessel 
and her cargo to condemnation. What was done 
by the master was to conceive, and to take steps at 
sea—between Batavia, the Javanese port, and 
Freetown—to ascertain the views of members of 
his crew as to engaging in, a barratrous enterprise- 
That was what was done, accepting the evidence of 
the Crown at its full value. Now does that con
stitute such an act as renders it necessary in this 
court to condemn the ship and cargo ? Of course 
they both stand on the same footing. In  mV 
judgment, it does not. The design of the master, 
however criminal it might have been, was never 
carried into practical effect. There is no overt 
act on the part of the ship which warrants mj 
saying that this ship had been brought into the 
prosecution of an unneutral undertaking. She 
was on her authorised voyage, and she rras 
subjected, in due course, to the control which the 
British authorities had provided for her. In  111-' 
opinion there is no evidence which would warrant 
me in saying that at Freetown the master enter
tained the design at all costs of going to Stettin, 
I  think it was in contemplation and was not a 
design definitely adopted; and I  am satisfied, a* 
a matter of fact, upon the proofs before me, th® 
the master never could have carried the crew Wit*1 
him in any undertaking of that kind; and so, irj 
point of fact, I  say that whatever the criming 
design or the criminal wishes of the master, 
however unneutral the mind of the master, 
never was in a position to carry his designs im 
execution, he never in fact began to carry them 
into execution, and he never could have earn61 
them into execution.

Those, broadly, are the grounds on which, in  j11-' 
opinion, i t  would be wrong to  say th a t th is ®h>F 
was in  fact, when she was in  the po rt of Freetown 
destined fo r S tettin . I  hold, therefore, tha t 
was destined fo r Rotterdam , th a t Rotterdam  "  
her destination in  in tention  and also in  fact ^  
the part of the on ly  persons who had the power 
carry ou t the ir intentions, and I  am satisfied tb   ̂
she would have du ly  arrived a t Rotterdam-
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Propose, therefore, to  decree the release of the ship 
and the .cargo.

Solicitors : Treasury S o lic ito r ;  Botterell and 
Roche ;  A lbert M . Oppenheimer.

J u ly  26 and  28, 1921.
(Before Sir H en ry  D u k e , P.)

T h e  N ew  Sw ed en , (a)
Prize— M a ils  o f  a neutra l State—Seizure—T ra n s 

m ission o f m ails  by r a i l  fo r  exam ination— Damage 
by f ire  d u ring  transm ission— L ia b ility  o f  captor— 
D u ly  to insure— Order in  C ouncil o f the l l t h  M arch  
1915.

Certain parcels o f  goods o f  enemy o rig in  and enemy 
property were consigned per the Swedish parcels 
m ails  to the cla im ants who were domiciled in  New  
Pork. The postal bags containing these packages 
mere seized a t the po rt o f  K . under the provis ions  
° f  the Order in  C ouncil o f  the l l t h  M arch  1915. 
E ventua lly  the bags came in to  the hands o f  the 
Post office authorities at K .,  who sent them by r a i l  
to the censor o f parcel post in  London, there being 
no fa c ilit ie s  fo r  the exam ination o f  the postal bags 
at K . On the ra ilw a y  jou rney some e f  the goods 
mere destroyed or in ju re d  by fire . Those packages 
mhich were delivered in  London were seized and  
171 due course sold, the net proceeds being subse
quently p a id  to the claimants. The claim ants 
sought to recover fro m  the Procurator-General the 
loss o f that p a rt o f the consignment which had been 
Affected by the fire , contending that the captors 
had fa ile d  to exercise due care in  the control o f  the 
goods ; in  sending them to London they had caused 
a deviation in  the voyage which avoided the existing  
insurances upon them, and they had fa ile d  to 
hand them over to the M arsha l, as provided by the 
Order in  C ouncil o f  the l l t h  M arch  1915, by 
whom they would have been insured.

Eeld, that the decision in  The United States (No. 2) 
W e , p . 344; (125 L. T. Rep. 446; (1920) 
P* 430) does not im p ly  in  the duty o f the 
captors to take reasonable care, an obligation  
1° insure. The captors d id  not f a i l  in  the ir 
duty to take care o f the goods in  the ir custody when 
they forwarded the m a il bags to London, as there 
mere no fa c ilit ie s  fo r  exam ining m a ils  at K . The 
Order in  C ouncil o f  the l l t h  M arch  1915 does not 
require that seized goods should be placed in  the 
custody o f  the M arsha l as soon as they are brought 
in to  po rt, no r at any p a rtic u la r time. I n  the 
present case, i t  could not have been done u n til 
After exam ination, whether the goods were subject 
■ 'Seizure or not. I n  so fa r  as th is  Order in  Council 

concerned, i t  is  doubtfu l whether any breach o f 
u ty  on the p a rt o f pub lic  officers as between 
hemselves and the Crown, concerning a matter o f 

Adm inistrative instruction , w i l l  give a cause o f
q Action to fo re ign  owners o f goods.

damM *° recover fr°m the Procurator-General 
for loss and injury of goods whilst in the

Co °dy of captors. The facts and arguments of 
nsel sufficiently appear in the judgment.
- aeburn. K.C. and W ilf r id  P rice  for theW ilfr id

Geoffrey Lawrence fo r the Procurator-General.

. .— ,u rn , 
ola«nants.

l!*) S,sported b y  G e o f f r e y  H utchinson, E sa ., B a r r is te r -  
at-Law.

The following cases were cited in the course of 
the argument:

The U nited States (No. 2), ante, p. 344: 125 
L. T. Rep. 446 ; (1920) P. 430;

The Sudm ark (No. 2), 118 L. T. Rep. 383 ; 14 
Asp. Mar. Law Cas. 201; (1918) A. C. 475.

Sir H e n r y  D u k e , P.—This is the claim of a firm 
called Topken Company, having a commercial 
domicile in New York, to recover damages from 
the Procurator-General on behalf of the claimants 
in respect of destruction and damage by fire, which 
they suffered in relation to 113 packages, containing 
gloves of European, apparently German, manu
facture, which had been seized in the parcels mail 
on board the Swedish vessel New Sweden on the way 
from Scandinavian ports to the United States. 
This raises some questions of principle quite novel 
in a good many circumstances. I  heard the matter 
very ably argued, and, in order that I  might avoid 
any hasty expressions of opinion, I  desired to have 
an opportunity of carefully reading the Order in 
Council as to its administration with regard to the 
facts of this case.

The state of the case was this : On the 13th May 
1916 the New Sweden called at Kirkwall in the course 
of her voyage by reason of the existence at that time 
of the Order in Council of the llth  March 1915 and 
the embargo or prohibition which His Majesty, as 
a belligerant of war, had found it necessary to put 
on commerce between Germany and neutral states, 
for reasons which did not appear in the hearing of 
this case, and which are immaterial here. It  
appeared to those who made the necessary examin
ation, under the Order in Council, of the cargo 
from Sweden there was reason to believe that among 
the postal bags which were on board, it might be 
there were some which contained goods liable 
to detention under the Order in Council, and which 
had been forwarded in the Swedish post for the 
purpose of avoiding detention. The belief, iu fact, 
proved well founded, for goods comprised in 
thirty or forty consignments, which were among 
the postal packages, have formed the subject of 
proceedings in this court by writ under the Order 
in Council. As to, I  think, the whole of these 
consignments, and certainly with regard to the 
113 packages of gloves which are here in question, 
there is a decree of the court made in an action 
relating to these consignments, which has not 
been the subject of any appeal, whereby it is 
declared that the packages in question, together 
with other consignments comprised in the writ, 
were of enemy origin and enemy property, and so 
they became subject to detention under the Order 
in Council until the end of the war. The decree 
went on to direct that the packages should remain 
in the custody of the court. The 157 postal bags, 
taken possession of by the authority of the Crown 
at Kirkwall on the 16th May, were corded and sealed. 
The seals of international mails were not broken 
by any authority, and the Surveyor of Customs, 
upon receiving these 157 postal bags from the 
naval authorities, handed them over, as he received 
them, to the authorities of His Majesty’s post office, 
for delivery to the censor of parcels post in London. 
They were duly despatched, and it was in course 
of the despatch under the care of H.M. Postmaster- 
General that these Swedish mail bags met with an 
extraordinary accident, which has never been 
explained. While the train was on its way 
southward on the Highland Railway, a fire broke
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out in the van in which these postal bags were, 
and destruction and damage to a considerable 
extent was done among the 113 parcels of goods 
which are the subject of the present application. 
The fire was extinguished, and on the 19th May the 
appointed surveyor of customs, Mr. Rogers, who 
had been nominated to supervise the examination 
of parcel goods of neutral mails sent-to London for 
examination, taking account of facts revealed on 
examination of the packages here in question and 
numerous other packages, seized them as prize 
to the use of His Majesty. The schedule to 
Mr. Roger’s affidavit represented the thirty-three 
consignments which were so seized in those of the 
mailbags which escaped destruction. Of the 157 
forwarded, only sixty-two were discharged into 
the custody of the Customs in London, and the 
parcels in question were part of the contents of 
the sixty-two. The surveyor of customs in London 
who had been appointed to superintend the 
examination of the parcels, and, following the 
examination, to deal with matters of fact, on the 
9th dime, when the examination was complete, 
having seized these parcels, placed them in the 
custody of the Marshal of the court. The fire 
occurred when the packages were in the custody 
of the “ captor,” using the generic distinction 
“ captor ” as relating to all the persons acting 
under the authority of the Crown in the seizure, 
and detention of the goods, when he placed them 
in the custody of the Marshal. The claim, which 
is a claim for damages suffered by these goods, 
is made both under general prize law and under 
the terms of the Order in Council of the 11th 
March 1915.

I t  is necessary to consider what the position of 
the Procurator-General is in this case, he being 
sought to be made liable for damages. In  the 
decision which governs the matter he must be held 
liable if there has been misconduct or some neglect 
on the part of persons who handled these goods on 
behalf of the Crown, either in the act of seizure 
or during the period of detention—he must answer 
in respect of all persons acting in the capacity of 
captor. So that a claim founded on prize law must 
be founded, as I  think, on some allegation of 
misconduct or neglect of the captor. I t  was long 
ago decided that a captor, by virtue of his belligerent 
right of capture, is not an insurer. I t  was not 
contended otherwise by Mr. Raeburn for the 
claimant, but Mr. Raeburn could not resist the 
temptation to examine the possible effect upon 
prize law of a case which came to be decided in 
this court last year with regard to the liabilities 
which are imposed upon goods which are brought 
into prize by virtue of the operation of the Order 
in Council of March 1915. In  the case of the United  
States (N o. 2) (sup.), to which Mr. Raeburn referred, 
it was determined that the Marshal of the Court, 
who had received into his custody goods seized 
and detained under the Order in Council, must be 
reimbursed in respect of costs which he had incurred 
for insurance: He drew attention to the decision 
in that case as one which might affect the obligations 
of a captor, and which I  think might affect the 
obligations of the Marshal. I  have only to say that 
the decision in the case of the U nited States does 
not relate to general prize law at all, and does not 
purport in any way to modify the Order in Council 
of March 1915 and the well-established doctrine 
that the captor of the goods is not an insurer and 
is under no obligation to insure. It  deals with

expenditure which, in cases under the Order in 
Council, had been made by the Marshal, and decides 
that the expenditure was reasonably made. I* 
may be at some future time the question may arise 
whether the Marshal is under an obligation to make 
expenditure which has been held to be reasonable 
in some cases. That question does not arise 
here. I t  is enough to exclude it in this case, to say 
that the facts in the question here occurred years 
before the decision in the case of the U nited States, 
No. 2 (sup.), but, if they had subsequently occurred, 
my own view is there is no enlargement of the 
obligation of the captor and there was no duty 
upon the Marshal to insure in this case. The 
obligation on the captor was to take care and 
reasonable care, of the goods. If  he failed in that 
obligation, then, in general prize law he must 
answer the claim for damages.

What is said here is, that he sent these goods 
by rail transit to London after the goods were 
destined for sea transit. I t  is said by Mr. Raeburn 
that by this act they provided a deviation on the 
voyage which would avoid the existing insurance 
by the placing of the goods where they were never 
intended to be. I  have to consider whether the 
“ captor,” using the expression collectively, "'8s 
exercising a reasonable care of failing in his duty 
in that respect in the action taken with regard to 
these goods. They were lawfully captured, and 
they have been declared to be goods of enemy origin 
and enemy ownership within the meaning of the 
Order in Council. The captor must deal with them■ 
The goods in question, 113 packages, were enolosed 
in the mails of a neutral state, and the 
mails for a neutral state have to be opened 
and examined to separate the goods subject to 
capture from the goods which I  may describe 
comprehensively as innocent goods forming the 
contents of the mails. I t  was not suggested 011 
the part of the claimant that otherwise was the 
case. I t  was not suggested that these goods, could 
be examined as mails should be examined at 
Kirkwall. There were no facilities for examination 
on the ship or in the Kirkwall post office. There 
were goods of innocent consignors in the mails» 
which must be forwarded and which would 
be forwarded. I t  was almost conceded by the 
claimant that London was the proper place f°r 
such examination. In  my judgment the famibs1 
facts with regard to the examination of these parce 
mails in London during the course of the war period» 
in which the Order in Council was in operation» 
and the facility with which packages were detaine 
and packages not subject to detention were f°r' 
warded, upon the whole, are the best eviden°® 
that the course taken in this case of forwarding 
seized mails for delivery and examination undf 
proper supervision at the General Post Office in 
London, was the proper course, if, indeed, it 
not the only practicable course for all interest' 
concerned. That being so, it seems to me tbs 
the allegation that there was any failure of duty» 
misconduct or neglect or breach of apparent̂  
reasonable care on the part of the captor in fprvvsr 
ing these mails in the ordinary course to n 
examined in London, wholly fails, arid so far 
prize law is concerned, apart from the Order 1 
Council, this claim fails. <

Under the Order in Council it was contend11 
there had been a direct breach of duty in the fail" 
on the part of the captor to deliver these packag1 _ 
forthwith upon their seizure into the custody of * 1
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Marshal, and that automatically they would then 
have become insured. I t  is a fact that, if these 
goods were delivered into the custody of the Marshal 
at Kirkwall, they would have been insured.

I  think what has to be ascertained is whether, 
the Order in Council providing in favour of the 
claimants that these goods should be at the first 
port reached after seizure delivered into the custody 
of the Marshal, there has been failure in this case. 
If  the provision made in favour of a foreign con
signor or owner has been disregarded, then such 
owner must have suffered damage by that disregard. 
In the quoted case of the Sudm ark, No. 2 (snp.), it 
was pointed out on behalf of the Procurator- 
General that the decision of the Privy Council 
was to the effect that directions given as matters 
°f administration by the Crown to its servants 
®re not directions for the benefit of owners of 
captured goods as against the captors. In  so far as 
this decision and the regulations contained in the 
Order in Council as to the modes of dealing with 
captured goods are concerned, it does not seem 
f o me that any breach of duty on the part of public 
officers as between themselves and the Crown, 
concerning a matter of administrative instruction, 
will give a cause of action to foreign owners of 
goods. I  think a distinction must be made in 
that respect, but the first and main question is 
to ascertain what does the Order in Council in 
fact provide as to the time of delivery into the 
custody of the Marshal. Art. 1 of the Order in 
GouncU deals with vessels sailing for foreign ports. 
Phe language is somewhat different from that which 
refers to vessels or goods which are the subject of 
the subsequent clause. The clause says that the 
goods on board any vessel which has “ sailed from 
her port of departure after the 1st March 1915 ” 
shall not be allowed “ to proceed to any German 
port,” but “ must be discharged in a British port 
and placed in the custody of the Marshal of the 
Prize Court.” That is not the same direction 
Precisely as is given as to the goods now in question, 
which ismet with in art. 4 : “ Every merchant vessel 
which sailed from a port other than a German port 
after the 1st March 1915 having on board goods 
which are of enemy origin or are enemy property, 
'kay be required to discharge such goods in a British 
?r allied port. . . . Such goods shall be placed

the custody of the Marshal of the Prize Court.” 
i  ,see nothing to hold that this was not complied 

sufficiently, there being no provision for 
°rthwith or peremptory handing over. The goods, 

subject to the embargo provided in art. 4, are 
goods of enemy origin or enemy property. The 
goods seized in this case were the Swedish 
Parcels mail. It  could not be said of the mails 
oollectively or of the contents of any particular 
Packet which constituted the mail, that they were 
Sdzed as being of enemy origin or property. The 
act was, that until examination was made, no 

pound for seizure to be operative under the Order 
Council could have effect. The goods to be 

eized were goods of enemy origin or property, 
funong these were the goods of the present claimant.

key had been so disposed under the protection 
i ’ the neutral mails that they could not be 
udividually seized by themselves at Kirkwall, 
hey must be subject to examination, and I  think 
at upon a reasonable construction of art. 4 there 
as no obligation to put the goods in question into 

, ko custody of the Marshal until they had been 
certained to be subject to seizure. I  have already 
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come to the conclusion that that could not be 
ascertained until they had been examined by the 
British postal authorites, and the censor of the 
mails, who was responsible for their delivery 
to the Marshal in due time.

In  my judgment, both on the express directions of 
art. 4 and upon the reasonableness under art. 1, the 
captor, speaking collectively, acted within his right 
in prize law and under the Order in Council in 
postponing delivery of the goods until they could 
be delivered after ascertainment as to specific 
conclusions that they answered the description set 
forth. Looking at the facts both as to prize law 
and the Older in Council, I  come to the conclusion 
that this demand for damages fails and must be 
dismissed with costs.

Solicitors for the claimants, Thomas Cooper and 
Co.

Solicitors for the Procurator-General, Treasury  
Solicitor.

$?ouse of iLorifS.

M a y  3 and 5, 1921.
(Before Lords E i n l a y , D u n e d i n , Su m n e r , 

P a r m o o r  and W r e n b u r y .

A t t o r n e y -G e n e r a l  v . A r d  C o a s t e r s  L i m i t e d  ; 
L iv e r p o o l  a n d  L o n d o n  W a r  R is k s  I n s u r a n c e  
A s s o c ia t io n  L i m i t e d  v . M a r i n e  U n d e r w r it e r s  
o p  St e a m s h ip  R ic h a r d  d e  L a r r in a g a . (a)

O n  a p p e a l  p r o m  t h e  c o u r t  o p  a p p e a l  i n  E n g l a n d .

M a rin e  insurance— W ar r is k— C ollis ion  between 
merchant sh ip  and warship— N o navigation lights  
—“ Consequences o f hostilities or vm rlike  opera
tions.' ’

Two merchant vessels, w h ile  navigating at n igh t 
without lights, in  accordance w ith  A d m ira lty  
orders, were sunk in  collis ions, the one by a 
p a tro llin g  destroyer and the other by an armoured  
cruiser on her way to take up  the du ty  o f escorting 
a convoy. The question in  each case was whether 
the loss was due to a “ war ” r isk , w h ich in  the case 
o f the A . was a r is k  undertaken by the A d m ira lty , 
who had requisitioned the s h ip ;  and in  the case o f 
the L . was a r is k  accepted by the appellant insurance  
company.

Both merchant ships were insured against o rd ina ry  
m arine  risks, and also by the ir po lic ies against 
“ consequences o f hostilities and w arlike  operations.”

Bailhache, J . decided that both the destroyer and the 
cruiser were engaged in  “ w arlike  operations," and  
therefore that the ships were not lost by o rd ina ry  
m arine risks  but as the consequence o f w arlike  
operations, and that the w ar r is k  underwriters were 
liable. The Court o f A ppea l affirmed that decision.

Held., that the orders appealed fro m  were right, and  
both appeals must be dismissed on the grounds 
stated by Bailhache, J . and endorsed by the Court 
o f Appeal.

Decision o f the Court o f Appeal, in  the f irs t  case 
reported 36 T. L . Rep. 555, and in  the second case 
reported 15 Asp. M a r. La w  Cas. 46; 123 L . T . 
Rep. 485 ; (1920) 3 K . B. 65, affirmed.

A p p e a l  from tw o  decisions of the Court of A p p e a l
affirming decisions of Bailhache, J.
fa) R ep o rte d  by W . E . Re id , E sq .. B a r r is te r -a t-L a w .

2 Z



354 MARITIME LAW CASES.
H. of L .] A ttorney-General v. A rd Coasters L im ite d  ;

The A rd  Coasters’ case is reported in 36 T. L. Rep. 
555, and that of the R ichard  L a rrin a g a  in 14 
Asp. Mar. Law Cas. 572; 15 Asp. Mar. Law Cas. 
46; 123 L. T. Rep. 485; (1920) 3 K. B. 65.

In  the A rd  Coasters’ case, their steamship, the 
Ardgantock, was requisitioned by the Government 
under the terms of the charter-party known as
T. 99. By clause 19 the Admiralty took the war 
risks which would be excluded by the f.c. and s. 
clause of an ordinary marine policy, including 
“ all consequences of hostilities or warlike 
operations,” but (clause 18) the Admiralty were not 
liable for sea risks. The Ardgantock was lost 
owing to a collision off the east coast in the dark 
with a British destroyer which was patrolling for 
submarines. Both vessels were sailing without 
lights in accordance with Admiralty instructions. 
The vessels were proceeding in opposite courses, 
and if their original position had been maintained, 
they would have passed well clear of each other, 
but the destroyer having come to the end of her 
beat, turned on a starboard helm and, being unable 
to see the respondents’ vessel until the last moment, 
struck her on the port side. No negligence was 
proved on the part of either ship. By a petition 
of right the respondents claimed to be entitled to 
70,0001., the agreed value of their ship.

Bailhache, J. found that the patrolling of the 
North Sea by the destroyer was a warlike operation, 
which was rendered dangerous by the absence 
of navigating lights, and that the collision was due 
to this warlike operation and gave judgment for 
the amount claimed. His judgment was affirmed 
by the Court of Appeal.

In the R ichard  L a rrin a g a  case the ship, a merchant 
vessel, was sailing in convoy from the United 
States to England. At the same time one of His 
Majesty’s warships was on a voyage to pick up a 
convoy. Both ships were sailing without lights. 
The night was very dark. The two ships sighted 
one another at close quarters and a collision occurred 
in which both ships were damaged. No negligence 
was proved on the part of either ship. The 
R ichard L a rrinaga  was insured under a marine 
risks’ policy which contained the usual f.c. and s. 
clause and a war risks’ policy which covered “ all 
consequences of hostilities or warlike operations by 
or against the King’s enemies.”

Bailhache, J. held that the warship was at the 
time of the collision engaged in a warlike operation 
and that loss consequently fell on the war risks’ 
underwriters. The Court of Appeal affirmed that 
decision.

In  the first appeal:
Sir Ernest Pollock (S.-G.), Raeburn, K.C., and

R. H . Ba lloch  for the appellants.
Leslie Scott, K.C., A . T . M ille r , K.C. and Le 

Quesne for the respondents were not called on.
In the second appeal:
Raeburn, K.C. and S. L . Porter for the appellants.
R. A . W righ t, K.C., A . T . M ille r , K.C. and Le 

Quesne for the respondents were not called on.
The House dismissed both appeals.
Lord F i n l a y .—These two appeals have been 

heard together by your Lordships, but I  shall 
deal with the two cases separately, and I  take 
first the A rd  Coasters’ case, which we heard argued 
on a previous occasion.

[H. of L.

In that case there was a petition of right against 
the Crown based on obligations undertaken by the 
Admiralty in the form of charter-party, which is 
very familiar, now known as T. 99. The facts out 
of which the question arises are very simple indeed.

His Majesty’s warship T a rta r was engaged 
patrolling between the Tees and Whitby for the 
purpose of looking out for submarines or anything 
in the shape of an enemy. The T a rta r ranged 
about and proceeded a certain distance and then 
turned and proceeded in the opposite direction, 
roaming over the beat of sea she was directed to 
patrol. She had been proceeding at the time just 
before the turning which lead to the collision in a 
southerly direction. The Ardgantock was a mer
chantman which was proceeding in the same part 
of the sea in a northerly direction on a course such 
that, if both courses had been prolonged, they 
would have been parallel, and had no alteration 
taken place the two vessels would have passed 
each other safely port to port. They were navi
gating both vessels with lights out. It  was » 
dark night, and the T arta r, when she got to the 
point whereabouts in the ordinary course she would 
turn round and go in the opposite direction, 
proceeded to starboard, and after she did that 
she was within such a short distance of the 
Ardgantock that there was no time to prevent the 
collision which ensued. She had not been able to 
see the Ardgantock, the night being dark and 
visibility not being good, and the lights being out. 
The result was that the T a rta r struck the 
Ardgantock on the port side at about right angles-

In  these circumstances the question arose as 
to the effect of clauses 18 and 19 in the charter- 
party T. 99 under which the Admiralty had requi
sitioned the ship. Clause 18, which deals with 
sea risks is as follows :

“ The Admiralty shall not be held liable if tbe 
steamer shall be lost, wrecked, driven on shore, 
injured, or rendered incapable of service by or m 
consequence of dangers of sea or tempest or any 
other cause arising as a sea risk.”

Clause 19, which deals with war risks, provides: 
“ The risks of war which are taken by the Admiralty 
are those risks which would be excluded from an 
ordinary English policy of marine insurance by 
the following or similar, but not more extensive 
clause : ‘ Warranted free of capture, seizure, ana 
detention and the consequences thereof, or of an}’ 
attempt thereat, piracy excepted, and also from 
all consequences of hostilities or warlike operations, 
whether before or after the declaration of war.

The rest of . clause 19 I  need not read. There can 
be no doubt whatever, in my opinion, that, when 
patrolling in this way the T a rta r was engaged m 
warlike operations. In  the course of that warlike 
operation-—in the ordinary course—when she got t® 
the end of her tether in the one direction proceeded 
to turn round, and she happened to turn under he' 
starboard helm in the direction of the Ardgantock, 
which she could not see owing to the darkness au< 
the absence of fights, and the collision took place- 
I t  appears to me that the loss was the direct conse
quence of the patrolling, and the turning which too 
place was part of that operation. Bailhache, 
is reported as saying this: “ The negligence P°m 
therefore fails, and it remains to consider whethe 
this collision was a consequence of hostilities or ® 
warlike operations. Now I  have said what the 
T a rta r was doing. She was a destroyer and she wa* 
patrolling the seas in search of submarines. 1
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doing that she was patrolling the seas without 
lights. The Ardganlock, in pursuance of Admiralty 
instructions, was also sailing without lights. I  have 
already held in an earlier case that under those 
circumstances where there is a collision between 
two merchant vessels, neither of which is engaged in 
warlike operations, the mere fact of their both 
sailing without lights in pursuance of Admiralty 
directions to that effect and colliding does not make 
the collision a war risk, but it retains its character 
of a marine risk. But in this case there was a war
like operation. The T a rta r was patrolling the seas. 
That, of itself, was a warlike operation. She was 
Patrolling the seas without lights, which made the 
warlike operations dangerous. The collision was 
due to the fact that the T a rta r was patrolling the 
seas, that is to say, it was due to a warlike operation 
which was being conducted on the p'art of the 
Admiralty. It  seems to me, therefore, to follow 
that the collision which was due to that is a conse
quence of hostilities or warlike operations.”

In the Court of Appeal, Atkin, L.J. puts the 
matter very clearly indeed. I  may be permitted to 
quote one passage from his judgment. “ To my 
nund the T a rta r was clearly engaged upon a warlike 
operation. She was patrolling the seas in search of 
submarines, and indeed, for the purposes of this 
Argument counsel for the Crown accepted the 
undings of the learned judge, and accepted and 
argued the case on the assumption that the T a rta r  
Was engaged in a warlike operation. Now it 
appears to me that as part of her warlike operation it 
Was her duty to alter her course from time to time, 
under circumstances where she could not effectively 
see where she was going ; in other words, she had to 
furn in the dark. Turning in the dark she ran into 
rue suppliants’ vessel, the Ardganlock, and that 
Vessel was, without negligence on her part, navigat- 
lng without lights in such a position that the T arta r  
eXecuting her warlike operations, without negligence 
must run into her. The injury to the Ardganlock  
Was proximately caused by the impact of the war 
Yqssel moving in the course of warlike operations, 
■fhe injury was directly due to the warlike operation 
°t the T a rta r, just as it would have been, in my view, 
. fTe T a rta r had been herself injured by running 

an unlighted wreck or other peril of the same 
mud. The T a rta r would have avoided the peril if 

. had received timely warning by lights, or other- 
Wwe, of the presence of the Ardganlock, but that she 

ad in the course of her warlike operations to pro- 
without such warning and to expose herself and 

fhers to risk of injury is one of the risks of the 
arlike operation. In  my view the injury of the 

A rdgantock was proximately caused by the warlike 
operation of the T a rta r.” 

i  entirely agree with that view of the case, and I  
esire to say one word about the case °f the B rit is h  

t earn ship Company v. The K in g  (The St. Oswald) 
Asp. Mar. Law Cas. 121, 270; 118 T. L. 

®P- 640 ; (1918) 2 K. B. 879) and the admission 
of iT WaS suPPosed i°  have been made on behalf 
]• fue Crown in that case, that the absence of 

8hts made the adventure a warlike operation. I  
in 1*  Hlere must have been some misunderstand- 

8 there, and that any admission which was made 
Ust be read with reference to the particular 
rcumstances of the case. It  cannot be that the 
- f a c t  that two merchantmen at sea proceeding 

tneir peaceful errand as merchantmen become 
§aged in a military operation because for the 

purpose of escaping submarines or the enemy they

are sailing with their lights out. They are sailing 
with their lights out on a peaceful errand, and in the 
hope of evading the attention of enemy warships. 
For these reasons, my Lords, it seems to me that 
in this case the decision of the courts below was right 
and the appeal should be dismissed.

T h e  S e c o n d  C a s e .

In  the case of the Liverpoo l and London W ar R isks  
Insurance Association, L im ited  v. M a rin e  Under - 
w riters o f the Steamship R ichard de L a rrinaga , the 
question arises in a contest between two sets of 
insurers, the marine underwriters on the one hand 
who insure against sea risks and the War Risks 
Association who insure against war risks. We have 
been supplied with a copy of the policies issued by 
both these bodies. Taking the War Risks Associa
tions’ policy the second clause is this: “ This
insurance is only to cover the risks of capture, 
seizure, and detainment by the King’s enemies and 
the consequences thereof or any attempt thereat, 
and all the consequences of hostilities or warlike 
operations by or against the King’s enemies, 
whether before or after the declaration of war.” 
Now, the War Risks Association say that this 
case does not fall within the terms of that 
clause. The facts giving rise to the question 
are extremely simple. The R ichard de L a rrin a g a  
was going in an easterly direction in convoy not 
very far from the coast of the United States on 
the Atlantic side. His Majesty’s ship Devonshire 
was proceeding from Halifax in Nova Scotia 
to Hampton Roads in Virginia for the purpose 
of picking up a convoy there, and the R ichard  de 
L a rrin a g a  was run into by the Devonshire. There 
was a collision between the two vessels, and the 
damage took place which is the subject of the 
arbitration which has finally, on a case stated by 
the arbitrator, come before your Lordships. The 
award was stated in the form of a special case. The 
first paragraph states that the claim in the arbitra
tion arose out of a collision between the steamship 
R ichard de L a rrin a g a  and his Majesty’s ship Devon
shire in the Atlantic on the 23rd July 1917. The 
second paragraph states : “ At the time in question 
the R ichard de L a rrinaga  was sailing in convoy at a 
speed of about six or seven knots an hour. In  
obedience to Admiralty orders she was exhibiting no 
lights. The night was very dark. The Devonshire 
was on a voyage to pick up a convoy of merchant 
vessels; she was making a speed of about twelve 
knots an hour and was exhibiting no lights. The 
two ships sighted one another at close quarters, 
and very shortly afterwards the collision occurred. 
A good look-out was being kept on each.” Then 
the next paragraph in the case states that the ques
tion has been referred to Mr. Butler Aspinall, and 
the fourth paragraph states that by an interim 
award he had found that it was not established that 
either ship was to blame for the collision. The 
fifth paragraph states that the Marine Underwriters 
and the War Risks Association came before him 
afterwards for the determination of the question 
whether the collision arose from a marine or a 
war peril, and the sixth paragraph quotes the clause 
which I  have already read from the policy itself.

Bailhache, J. in dealing with this matter, says 
this : “ I  do not think myself that very much is to 
be got out of the St. Oswald case (sup.). The 
St. Oswald case (sup.) proceeded, as the Court of 
Appeal pointed out in the B r it is h  In d ia  Company v. 
G reen; The M a tia n a  (14 Asp. Mar. Law Cas.
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513; 15 Asp. Mar. Law Cas. 58; 121 L. T. Rep. 
559; (1919) 2 K. B. 670), upon admissions made 
by the Crown, which really, when once those 
admissions are made, seem to make the result 
in that ease inevitable.” As I  have said in the 
A rd  Coasters ease, I  think there is some mis
conception about that.—“ Leaving that case out 
of account, so far as the authorities go I  really 
think these propositions are established, that 
where one of His Majesty’s ships is sailing 
at night without lights and is engaged in hostile 
duties such as looking for submarines, and she 
collides with another ship, there the collision is 
due to a consequence of hostilities. The same is 
the case if one of His Majesty’s ships is engaged in 
convoying other ships and they are sailing without 
lights at night and a collision occurs, that is a conse
quence of hostilities or warlike operations. The 
question which remains, and which is not absolutely 
covered by authority, is as to what was the position 
in such a case as this ; where one of His Majesty’s 
ships is sailing at night without lights, not at the 
moment actively engaged in actual warlike opera
tions, such as patrolling and on the look-out for 
submarines or the actual convoying of ships, but she 
is proceeding to her station for the purpose of taking 
up her duties there as a convoying ship. Atkin, L. J. 
in the Petersham  case, B r it is h  Steamship Company 
y. The K in g  (14 Asp. Mar. Law Cas. 404, 
507 ; 15 Asp. Mar. Law Cas. 58; 121 L. T. Rep. 
553 ; (1919) 2 K. B. 670), said this : ‘ I  incline to 
think that during war almost any action or move
ment of the combatant forces in the course of 
their combatant duties while exercised in the area 
of war could be included.’ ” Bailhache, J. goes 
on: “ I  think myself that when one of His 
Majesty’s ships is proceeding to her station to 
take up her duties as a convoying ship she is 
engaged on a warlike operation.”

In  the Court of Appeal Bankes, L.J. expressed 
an opinion to the same effect: “ I  cannot myself 
draw any distinction, as I  say, in principle between 
the facts of the A rd  Coasters case and the present 
case. Mr. Raeburn has said, ‘ Oh, but the Devon
shire was proceeding on a peaceful voyage with a 
view to later taking up a warlike operation,’ 1 
do not agree with that argument. I  think a vessel 
proceeding to her station in order to take up a 
warlike operation is in fact at the time she is so 
proceeding engaged on a warlike operation.” I  
entirely agree with the opinion expressed by both 
these learned judges. Part of a warlike operation 
consists in getting to the proper point for striking 
at the enemy if actual hostilities of that kind are 
the object of the expedition, or in proceeding to the 
point where the duty of undertaking the charge of 
a convoy is to take effect. Protecting convoys is a 
form of warlike operation; it is an operation in the 
course of war necessary to be performed by war 
vessels for the purpose of protecting the merchant
men. I  cannot separate the proceeding under 
orders to the spot where the duty is to be discharged 
from the actual discharge of the duty itself; both 
form part of the warlike operation. It  is just as 
much a part of a warlike operation to get your 
ships or your troops to the spot where a thing is to 
be done as it is to do it when you get to the spot. 
I t  is said, “ Oh, there may be great difficulties 
in saying where the progress to the place of opera
tion begins.” Well, nice questions might arise 
in some cases, but it seems to me perfectly plain 
that when a war vessel is actually at sea, and is

there because she is under orders to go to a particular 
spot to undertake a warlike operation, whatever 
its nature may be, she is engaged in that warlike 
operation because she is doing that which is neces
sary to get to the spot where the actual thing is to 
be done. For these reasons, it appears to me that 
the decisions of the courts below were right and ought 
to be affirmed.

Lord D u n e d i n .—I  concur. In  the A rd  C o a s te r s  

case I  think the judgment may be put in a form 
which much resembles a syllogism. Patrolling 
for submarines is a warlike operation. The Tarta r 
was engaged in patrolling. In  the course of that 
operation, and while engaged in it, she ran into the 
Ardgantock. The collision is therefore the conse
quence of a warlike operation.

In  the other case I  think it is necessary first to see 
exactly what has been already decided in the 
M a lia n a  case (B r it is h  In d ia  Company v. Oreen 
(sup.). 1 think the M a tia n a  case was a cleat
decision to the effect that the escorting ship 
of a convoy is engaged in a warlike operation 
—the escorted ship is not. Here if the Devon
shire had been the escorting ship, then the 
result in view of the M a tia n a  case and the 
last case would be clear ; the collision would be a 
consequence of a warlike operation. The Devon
shire was not actually the escorting ship, and she 
was not actually convoying, but she was on a voyage 
to pick up a convoy ; her commission to convoys 
covered her proceeding to the place where she wa® 
to pick up the convoy, and accordingly I  think 
it comes within the decision in the M a tia n a  case 
that she was engaged in warlike operations.

Lord S u m n e r .—I  agree. I  think both l*be 
Ardgantock and the R ichard de L a rrinaga  were 
lost in what were warlike operations and as the 
direct consequence of them. The T a rta r  was °n 
patrol and so all her manoeuvres in the course of that 
duty were warlike operations. One of these 
manoeuvres was to starboard her helm just before 
this collision and she was irrevocably committed t° 
it before she could see the Ardgantock, In  con
tinuing it she found the Ardgantock across her bows 
before anything could be done, and as part of the 
continuance of that warlike operation the Ardgafl- 
took was cut down. The absence of lights was onl.v 
one of the conditions, not the direct cause ® 
what happened. This case is distinguishable 
from those of the Petersham (sup.) and M a tia n a  
(sup.). The case of the R ichard de La rrina9a 
is another illustration of the same position- 
His Majesty’s ship Devonshire was proceed
ing on her duty of going to pick up a conv°J 
through waters where convoying and navigation 
without lights were both necessary. There was 
possible risk of the sudden appearance of enem.' 
craft, and in the area of war the Devonshire wood 
be found, if occasion arose, to take appropriate w»1' 
like action. We do not know the details, but 
think we must take it that she ran into the Richat 
de L a rrin a g a  because she was steaming on the P*1 
ticular course which she actually took as part of th , 
warlike operation. I t  cannot at any rate be sa> 
that this cruise of the Devonshire was not a warn®; 
operation. There may be action taken and e&e° 
produced by men-of-war in time of war which are » 
warlike operations, and no doubt operations in ^  
and operations of war are not necessarily the sa©̂  
thing; but no exact definition of these terms 
needed for this case, and I  think this task had bett
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be left to those of your Lordships who may be sitting 
m the next war.

Lord P a r m o o r .—I  agree, and I  desire to add 
nothing in the A rd  Coasters case.

In the case of the R ichard de La rrinaga , although 
concurring, as I  do fully, in the opinions already 
delivered, I  desire to add a few words. The cases 
referred to show that a warship may be engaged in 
a warlike operation though no attack upon or by 
the enemy is taking place or immediately impending. 
In this case a commissioned ship of war was at the 
time of the collision under orders to pick up a convoy 
°f merchant ships and was on her way at sea to 
carry out these orders in accordance with her duty. 
Under these conditions she appears to me to be a 
ship engaged in a warlike operation. I  should be 
Prepared to endorse the view of Bailhache, J., 
founded on an opinion expressed by Atkin, L.J., 
ln these words, “ Indeed I  think myself, agreeing, 
"dh respect, with what Atkin, L. J. says there, that 
almost any movement in war time at sea of one of 
ms Majesty’s ships is a warlike operation.” It  is 
dot necessary to say that some exceptional condi
tions might not arise, but no such conditions are 
Present in this case. The rest of the case appears 
f° me to be covered by your Lordships’ decision 
ld the A rd  Coasters case.

Lord W r e n b u r y .— There are two cases before 
the House. The principles applicable to each 
have, I  think, been largely determined, or at any 
rate indicated, in the opinions expressed by your 
tfOrdships in the Petersham case, B r ita in  Steamship 
Company v. The K in g  (sup.). I  take it that 
ms is certainly decided—that an ordinary marine 
isk does not become a war risk because some 

regUlation operative during and by reason of 
'var renders the risk more serious. The question 
® whether the loss was occasioned by a new 

risk arising by reason of warlike operations. The 
rst case with which your Lordships have to deal is 
ms. '['he T a rta r was engaged in a warlike opera- 

a’°n- She was performing the duty of patrolling 
©ertain area of the sea, going from north to south, 

den turning and going from south to north, and 
d' r̂om time to time. She was doing this in 
orri arge her duty as a vessel of war in 

?er to deal with the possibility that there were 
k ’marines in the district with which it would have 
een her duty to engage if she had found them, 

he l© empl°yed on that duty, having finished 
D r beat in one direction, she was turning for the 
* £Pose °f proceeding in the reverse direction, 

of tL °Perati°n of turning was a necessary part 
tile warlike operation of patrolling that part of 

amiSea’ There were no lights, the night was dark, 
m turning she fouled the course of the 

a,n t f anlock> which was proceeding along the coast, 
the a c°hhion occurred. It  is plain, I  think, that 
dir C?.urse °f the T arta r, whether she was proceeding 
for«» ^own th© coast or whether she was turning 
w the purpose of going in the reverse direction, 
as ehually a course taken in discharge of her duty 

conducting a warlike operation. If  the 
to ?mds had met end on, and without anything 

attach blame to either vessel and a collision 
If  aIrecf there can be no question, I  think, about it. 
dutv Wfar‘ship engaged in performing a particular 
Mth °* War’ m the course of performing that duty 
into °Ut blame attaching to either vessel, comes 
of i °°lhsion with another vessel in ignorance 

r proximity because for precautionary reasons

neither vessel is carrying lights, the collision 
results in consequence of her operation of patrolling 
and the loss is a loss in consequence of warlike 
operations. There can be no difference by reason 
of the fact that the ships did not meet end on, 
but that the T a rta r, in discharge of her duty, was 
turning at the moment when the collision occurred. 
The Solicitor-General’s argument, I  think, if I  seek 
to summarise it, really comes to this, that no doubt 
the T a rta r  was engaged in a warlike operation, 
but that the moment when she should turn, the 
direction in which she should turn and the place 
where she should turn were matters in her discre
tion ; that she was not compelled by her duty as a 
ship of war to turn when she did or where she did 
or as she did. That is an argument which does not 
commend itself to me. I t  was her duty to turn 
somewhere, and, if in the ordinary course of her 
turning the result was a loss it appears to me that 
it was in consequence of her warlike operation. 
I  do not think it is enough to say that the ship 
was a warship and was proceeding under orders 
given by naval authority. If, for instance, her 
orders were to go into dock to have her bottom 
cleaned or her boilers overhauled, and she was 
simply proceeding there, that might be one case. 
If, on the other hand, her orders were to go as fast 
as she could to a particular place to take part 
in an action which was proceeding or immediately 
expected, that is another case, and I  should say 
that certainly she was on a war errand and engaged 
in a warlike operation. I  do not think that the 
matter is to be tried by the fact that she is firing 
her guns or using her ram at the moment or any
thing of that kind. The question is : What is the 
duty she is performing at the moment ? The 
particular facts in the second case that we have 
here to deal with are these. The vessel in question 
was under orders to go to a particular place to pick 
up a convoy of merchantmen. When she was 
conveying them certainly she would have been 
engaged in a warlike operation. I  think that 
operation began when she took up the duty of 
going to the place where she was going to act. 
¡She was, I  think, engaged in a warlike operation 
at the time the collision occurred. For these 
reasons I  think the second appeal fails.
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Solicitors for the appellants in the second appeal, 
Thomas Cooper and Co., for H il l ,  Dickenson and 
Co., Liverpool.

Solicitors for the respondents, Charles Lightbound  
and Co.



358 MAKITIME LAW CASES.
H.L.] French Marine v. Compagnie Napolitaine D ’Eclairage et de Chauffage far le  Gaz. [H.L-

M a y  5, 6, and J u ly  18, 1921.
(Before Lords F i n l a y , D u n e d i n , S u m n e r , 

P a r m o o r , and W r e n b u r y . )

F r e n c h  M a r i n e  v . C o m p a g n i e  N a p o l i t a i n e  
D ’ E c l a i r a g e  e t  d e  C h a u f f a g e  p a r l e  G a z . (a)

ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAND.

T im e  charter - p a rty  — Construction — Paym ent 
m onth ly in  advance— Extension o f charter beyond 
stipu la ted pe riod  — F ru s tra tio n  o f adventure — 
Effect on paym ent o f  hire.

The appellants chartered fro m  the respondents a 
steamer fo r  fo u r  calendar months under a charter- 
p a rty , which provided that the charterers should 
p a y  as h ire  a fixe d  sum per month, and  pro rata, 
fo r  any fra c tio n a l p a rt o f a month u n t il re-delivery 
o f  the steamer to owners as therein stipulated, 
paym ent o f  h ire  to be made m onth ly in  advance. 
P rov is ion  was also made fo r  re-delivery o f the 
steamer at a U nited K ingdom  coal port. Should  
the steamer be on a voyage at the exp ira tion  o f  the 
period fixed  by the charter, the charterers were to 
have the use o f  the steamer a t the rate and on the 
conditions therein stipu lated to enable them to 
complete the voyage, provided always that the voyage 
was reasonably calculated to be completed about 
the tim e fixed  fo r  the term ina tion  o f  the charter. 
I n  the event o f a breakdown o f m achinery or other 
accident preventing the w ork ing  o f the vessel fo r  
more than tw enty-four hours, the charter-party  
provided fo r  the cesser o f h ire  u n t i l  she was again  
in  an  effective state to resume her services;  but 
should the vessel be driven in to  p o rt or to anchorage 
by stress o f  weather, and in  certa in other events 
the time so lost and expenses incurred  were to be 
fo r  the charterer's account, and in  the event o f the 
vessel being lost, the h ire  p a id  in  advance or not 
earned was to be returned to the charterers, who 
were to have a lie n  on the steamer fo r  a l l  moneys 
p a id  in  advance and not earned.

The period  fixed  by the charter-party expired on the 
10th  Aug. 1919. I n  the previous J u ly  the 
charterers had loaded the steamer a t A n tw erp  w ith  
a cargo o f  coal fo r  Toulon, in tend ing  that she should 
re tu rn  to Great B r ita in  w ith  a cargo o f m inera l, but 
on the 14 th J u ly  the S h ip p in g  Controller notified  
that after completion o f  her discharge a t T ou lon  the 
steamer was required to go to A u s tra lia . The  
steamer proceeded to Toulon, but the discharge 
o f her cargo was not completed u n t il the 16th  A ug., 
on w hich day the owners took delivery o f the ir 
steamer a t T ou lon  w ithou t p re jud ice to the ir rights, 
and under the requ is ition  she was sent to A us tra lia .

The charterers claimed that they were on ly  entitled to 
p a y  a fra c tio n a l p o rtio n  o f  a m onth's h ire, namely, 
fro m  the 10th to the 16th  A ug ., when the steamer 
was delivered, and the question was referred to 
a rb itra tion .

Held, (1) that the p rov is ion  fo r  paym ent in  advance 
applied to the case o f  an extension o f the charter- 
p a rty  beyond the stipu lated period, and that, on 
the 10th Aug. a f u l l  month's h ire  was payable by 
the charterers ;  and  (2) (Lo rd  F in la y  and Lo rd  
W renbury dissenting on th is  p o in t)  that there having  
been no re-delivery as prescribed by the charter, 
the charterers were not entitled to a pro rata 
adjustment by reason o f  the fru s tra tio n  o f  the 
adventure.

Tonnelier v. Smith (8 Asp. Mar. Law Cas. 327 ; 
77 L . T . Rep. 277) explained and applied.

(o) Reported by W . E . R e id . Esq., Barristar-at-Law.

Elliott v. Crutchley (90 L . T . Rep. 497 ; (1904) 1
K . B . 565) applied.

D ic ta  o f P ick fo rd , L .J . in  Lloyd Royal Belge
Société Anonyme v. Stathatos (34 T im es L-
Rep. 70) considered.

A p p e a l  from a decision of the Court o f  A p p e a l-  
affirming a judgment of Bailhache, J. upon a 
case stated by an arbitrator.

The question in the case was as to the amount 
due from the French Marine to the respondent 
company in respect of the hire of the steamship 
Ardoyne  under a charter-party dated the 13th 
March 1919. Bailhache, J. and the Court ° ‘  
Appeal (Bankes, Warrington and Serutton, L.JJ-) 
held, on the authority of Tonnelier v. Sm ith  (77 L. T- 
Rep. 277), that no part of the hire was returnable-

The charterers appealed.
Lech, K.C. and G. P . Langton for the appellants.
R. A . W righ t, K.C. and J o w itt for the respondents-
After consideration, their Lordships, by a 

majority (Lord Finlay and Lord Wrenbury 
dissenting), dismissed the appeal.

Lord F i n l a y .—The question in this case is as 
to the amount due from the French Marine to tr»c 
respondent company in respect of the hire of the 
steamship Ardoyne  under a charter-party dated 
the 13th March 1919.

The dispute was referred to arbitration, and the 
arbitrator made his award in the form of a special 
case, raising three questions, of which the third 
alone is now material :

3. Whether the French Marine were bound on the 
10th Aug. 1919 to pay a full month’s hire of the sad 
steamer, or whether they were bound to pay only a 
fractional part of a month’s hire for the period from 
the 10th Aug. 1919 until the steamer was re-delivered 
to the chartered owners.

The arbitrator awarded as follows :
That the French Marine are not and were not °D 

the 10th Aug. 1919 liable to pay a whole month’s hire 
on that date, but are and were only liable to pay to the 
chartered owners a fractional part of a month’s b11® 
from the 10th Aug. 1919 up to the date when the 
steamer was re-delivered to the chartered owners- 
. . . But this award is subject to the opinion 0
the court on the following special case, which is state 
at the request of the parties.

The special case incorporated the charter-parD • 
The charter-party was between the responded 
company as owners of the steamship Ardoyne  an 
the appellants, the French Marine, charterer̂  
Clause 1 states that the owners agreed to let, a®, 
the charters to hire, the steamer for the term 
four calendar months from the time when 
steamer was placed at the disposal of the charterer-- 
The following are the other clauses material to ' 
present question :

5. That the said charterers shall pay as hire 
said steamer 25s. per ton deadweight, say 
per calendar month, commencing from the ti-~- 
steamer is placed at the disposal of charterers, and P ff 
rata for any fractional part of a month (the days to 
taken as fractions of a month of thirty days) until b 
re-delivery to owners as herein stipulated. ^

That the payment of the hire shall he made . 
follows : In London, in cash, without discount, month . 
in advance to Ernest Bigland and Co. Limited. -j, 

In default of such payment or payments, as her® 
specified, the owners shall have the faculty of e 
drawing the said steamer from the service of

for th« 
9250/

the
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charterers, without prejudice to any claim they (the 
owners) may otherwise have on the charterers under 
this charter.

7. That the steamer (unless lost) shall be re-delivered 
on the expiration of this charter-party, in same good 
order as when delivered to the charterers (fair wear and 
tear excepted) at an ice-free port in charterers’ option in 
a United Kingdom coal port. Charterers giving dis
ponents of steamer seven days’ notice of expected 
date of re-delivery between the hours of 6 a.m. and 
6 p.m., but the day of re-delivery shall not be a Sunday 
or legal holiday, always unless owners agree to take 
re-delivery earlier.

The charterers to give the owners not less than ten 
days’ written notice at which port and on about which 
day the steamer will be re-delivered.

Should the steamer be on a voyage at the expiration 
of the period fixed by this charter, the charterers are to 
have the use of the steamer at the rate and on the con
ditions herein stipulated to enable them to complete the 
Voyage, provided always that the said voyage was 
reasonably calculated to be completed about the time 
fixed for the termination of the charter.

Money in dispute to be deposited in the joint names 
of the parties to this charter-party with approved 
bankers at the place of payment of the hire until the 
dispute has been settled by the arbitrators.

12. That in the event of loss of time from deficiency 
of men or owners’ stores, breakdown of machinery, or 
damage to hull or other accident preventing the working 
°f the steamer and lasting more than twenty-four con
secutive hours, the hire shall cease from the commence
ment of such loss of time until she be again in an 
efficient state to resume her service; but should the 
steamer be driven into port, or to anchorage by stress of 
leather, or from any accident to the cargo, or in the 
event of the steamer trading to shallow harbours, rivers, 
°r ports where there are bars causing detention to the 
steamer through grounding or otherwise, time so lost 
afid expenses incurred (other than repairs) shall be for 

charterers’ account.
18. That should the steamer be lost or missing, the 

hire shall cease from the date when she was lost or last 
sPoken, or, if not spoken, then from the date when last 
seen, and hire paid in advance and not earned shall be 
returned to the charterers.

2l. That the owners have a lien upon all cargoes and 
Ml sub-freights for hire and general average contribu
tion, and for all expenses and damages due under or for 
['reach of this charter and charterers to have a lien on 
the steamer for all moneys paid in advance and not
earned.

31. Should steamer be in a position to give 
re-delivery under this charter within ten days before 
the expiration of the stipulated charter period of four 
Months, disponents agree to accept re-delivery then, 
tf the steamer should be in a position to give re-delivery 
at an earlier date than ten days before the expiration of 
be stipulated charter period, charterers have the right 
? arrange for the steamer to perform a voyage reason- 
cly calculated to be completed within ten days after 
fie expiration of the charter period.

The special case then proceeds to make a state* 
«lent of the facts, which may be summarised as 
A llow s :

The steamer was placed at the disposal of the 
oarterers on the 10th April 1919. In  consequence 
; a letter from the British Shipping Controller 

J  If'th June 1919 the charterers caused the 
Td°yne to be loaded at Antwerp with a cargo 
, COal for Toulon with the intention that she 
fiould return to Great Britain with a cargo of 

Mmeral. After the vessel was so loaded there 
,as correspondence between the British Ministry 

q,, Shipping and the charterers by letters of the
h> 10th, and 14th July 1919, all of which are

set out in the case. What ensued is stated in 
pars. 5 and 6 of the case :

5. On the 14th July 1919 the Shipping Controller 
issued his licence in respect of the Ardoyne for a voyage 
from Antwerp to Toulon with a cargo of coal, and 
endorsed the licence with the following words : “ Thence 
Australia to load for Royal Commission on Wheat 
Supplies.”

6. The Ardoyne accordingly proceeded from Antwerp 
to Toulon and delivered her cargo of coal at the latter 
place, and the French Marine gave notice to the 
chartered owners that on completion of the discharge 
of her cargo at Toulon the Ardoyne would be re-delivered 
to the chartered owners as they were prevented by the 
action of the Shipping Controller from bringing the 
ship baclk to the United Kingdom with a cargo of ore 
as had been intended. The chartered owners disputed 
this view, but in order to save waste of tonange and 
without prejudice and reserving their rights, took 
delivery of their steamer at Toulon from the French 
Marine on the 16th Aug. 1919. The steamer then pro
ceeded on her Australian voyage pursuant to the 
directions of the Shipping Controller.

In  the 10th par. of the case the arbitrator says:
I  am of opinion and, so far as questions of fact are 

involved, find as follows :—
(a) That the commercial adventure contemplated 

in the charter-party of the 13th March 1919 was 
frustrated as from the 16th Aug. 1919 by the direction 
of the Shipping Controller that the said steamer should 
proceed to Australia to carry from there a cargo of 
wheat for account of the Royal Commission on Wheat 
Supplies.

(d) That the French Marine were therfore justified 
in re-delivering the steamer to the chartered owners at 
Toulon on completion of the discharge of the coal cargo.

(e) That the French Marine are not and were not on 
the 10th Aug. 1919, liable to pay a full month’s hire 
of the steamer on that date, but are and were only 
liable to pay a fractional proportion of a month’s hire 
from the 10th Aug. to the 16th Aug., when the steamer 
was re-delivered as aforesaid.

The question for the opinion of the Court is 
stated as being whether his opinion expressed 
in par. 10 so far as it involves questions of law is 
right.

It  is obvious that the arbitrator’s finding means 
that the owners of the vessel are entitled, in respect 
of the period from the 10th Aug. onwards only, 
to hire from the days from the 10th to the 16th Aug., 
and I  shall deal with the case on this footing. 
The question cannot be read as relating only to 
a provisional payment on the 10th Aug. subject 
to liability to account. The real question is as 
to the rights of the parties with regard to the 
final payment.

The answer to the question raised by the case 
must depend upon the construction to be put 
upon the charty-party.

The term of the charter-party is four calendar 
months (clause 1). The hire (clause 5) is 9,2501. 
per month and pro  rata  for any fractional part 
of a month until her redelivery to owners as 
stipulated. The payment is to be in London in 
cash, payable monthly in advance, and in default 
of such payment the owners may withdraw the 
steamer.

The first question that arises is whether the 
provisions of clause 5 for payment of the monthly 
hire in advance apply in cases of an extension 
of the charter-party beyond the four months 
certain. That this was a very debatable point is 
shown by the fact that while Lord Esher and
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Rigby, L.J. answered this question in the affirma
tive, two judges of wide commercial experience 
(A. L. Smith, L.J. and Mathew, L.J.) answered it in 
the negative (Tonnelie r v. Sm ith, 8 Asp. Mar. Law 
Cas. 327; 77 L. T. Rep. 277). Whatever view I  
might have been disposed to take upon this point, 
if it were a new one, I  think we ought to follow 
the decision of the majority of the Court of Appeal 
given in that case nearly a quarter of a century 
ago. It  has no doubt been acted upon since then, 
and, apart from the fact that it was given by a 
court of very high authority, I  do not think it 
would be right to depart from the practice as 
settled by' that case, as innumerable charter- 
parties must have been entered into on the view 
that that decision was good law.

For these reasons I  think we ought to hold, 
as the Court of Appeal held in 1897, that the whole 
of the monthly hire was payable in advance on 
the 10th Aug., but it appears to me clear, upon 
the charter-party and on authority, that any 
such payment is provisional merely, and if, at the 
end of the period, it is found that less hire has 
been earned, the owner must account for the 
excess to the charterer. This was so held in 
express terms by the Court of Appeal in the case 
which I  have just referred to (Tonnelie r v. Sm ith), 
and it was on this basis that the Court of Appeal 
arrived at the conclusion that the monthly hire 
was payable in advance under such an extension.

Apart from authority, how does this question 
stand upon the terms of the charter-party ?

The hire was for a calendar month 9250/. and for 
any fractional part of a month p ro  rata. If  the 
use under the charter-party is only for a portion 
of a month, the hire is according to the number 
of days computed p ro  ra ta  on the basis of 92£0/. 
for the whole month. Whenever there is a broken 
month the hire is less in proportion. I t  would 
be extraordinary if when during any month the 
hire earned under the charter-party is, say, 2000/., 
being p ro  rata , the owner should be entitled to 
retain the whole month’s hire, 9250/., which has 
been paid in advance. There might be a bargain 
to this effect, but very clear words would be 
necessary to compel such a construction. If  it 
appears when the month in question ends that the 
user has been for a week only, surely the reasonable 
view is- that the owners must pay back three- 
fourths of the whole month’s hire which they 
received in advance.

Payment in advance is highly expedient, for in 
many cases if the money be not paid in advance 
it may be very difficult to enforce payment by the 
charterer, who may belong to a foreign country 
and not be amenable to English law. The pay
ment in advance is really intended to secure the 
owner. The right of the charterer to repayment 
of the amount paid in advance in excess of what 
is earned does not rest merely upon special 
provisions in the charter-party as to particular 
cases. I t  rests upon the provision of clause 5 
that if there has been less than a month’s use the 
payment is to be in proportion only. Certain 
special cases are particulraly dealt with in the 
charter-party, but the enumeration is not exhaus
tive ; wherever there has been a provisional 
payment in advanoe for a month if it be found 
that less has been earned during the month the 
recipient must account for the exeess.

One of the commonest cases in which the vessel 
is used for a fraction of a fresh month after the

D ’E claibage et he Chadffage par le  Gaz, [H.L.

expiration of the period of the charter-party 
would be when from some accidental cause she 
does not reach the home port for redelivery to 
the owner till some time, say, a week after the 
time fixed in the charter-party has expired. A 
whole month’s hire is paid in advance when the 
month begins, but the owner can keep only what 
represents a week’s hire. The right to the return 
on this case is not expressly given in the charter- 
party, but it follows from the terms of olause 5.

A second case receives special treatment. If  a 
vessel is on a voyage at the expiration of the period 
fixed by the charter-party the charterers are to 
have the use of the steamer to complete the voyage 
on the chartered terms, which include payment 
p ro  rata , provided the voyage was reasonably 
calculated to be completed by the time of the 
termination of the charter (clause 7, 3rd sentence). 
I t  is obvious that this is intended to provide 
for voyages other than the mere voyage home for 
redelivery, which requires no special provision.

A third oase is that dealt with by clause 12- 
If  there is loss of time from deficiency of men 
or owner’s stores, breakdown of machinery or 
accident preventing the working of the steamer 
and lasting for more than twenty-four hours, the 
hire ceases till she is in an efficient state to resume 
her services. A corresponding amount would 
have to be accounted for when the amount of hire 
up to the end of the month is settled. The right 
is obvious, though there is no express provision 
for it. On the other hand, the concluding part 
of clause 12 provides that in case of loss of 
time owing to the vessel’s being driven into port 
or having to anchor by reason of bad weather 
or detention by bars in shallow water, &c., the 
time lost is to be for the charterers’ account.

A fourth case is dealt with in the charter-party» 
that of the steamer’s being lost or missing, and 
it is provided that the hire is to cease from the 
time she was last seen or spoken to. This is the 
case dealt with by clause 18, and it is only here 
that the words are added, “ and hire paid in advance 
and not earned shall be returned to the charterers. 
We were informed during the argument that this 
form of charter-party has grown gradually and 
has been altered from time to time. We do not 
know how these words came to be inserted here 
and here only, but it cannot be seriously contended 
that this is the only oase in which the owner 18 
to account for hire which he received in advance 
but has not earned. I  think that this sufficient!'' 
appears from the scope of the clauses to which 1 
have already referred.

Further, the terms of clause 21 show that 
the charterers have, under the charter-party» 
this right to a return of moneys paid in advance 
and not earned. I  have endeavoured to sho'1 
that clause 5 and other clauses preceding tffi8 
clause 21 conferred this right in all cases. Clause 21 
recognises the existence of this right and give? 8 
special remedy for its enforcement by providing 
that the Charterers “ are to have a lien on tb® 
steamer for all moneys paid in advance and no 
earned.” ,

A good deal of confusion had been introduced 
into this case by the argument put forward f®, 
the respondents that it is a case of “ frustration, 
and that it is to be governed by rules laid down 
in some cases where there has been “ frustration 
of the adventure ” owing to some unexpected 
event. The truth is that this is simply a case
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® which the action of the British Government 
ln requisitioning the vessel prevented the owner 
from being able to give to the charterers after 
the 16th Aug. the use of the vessel. The case 
need not be encumbered by the discussion of rules 
"'hich have been laid down for cases in which some 
supervening event so profoundly modifies the 
pircumstances affecting a contract as to justify 
Jts being treated as at an end. All that has 
happened here is that as the British Government 
took the vessel out of the hands of the owner 
he could not go on giving the charterers the use 
°f it. As he could not give the use of the vessel 
ufter the 16th Aug. the freight ceased to be payable, 
^fter the 16th Aug. no freight could be earned by 
him with the Ardoyne  from the French Marine 
t°r the reason that the vessel was employed by 
orders of the British Government in earning 
freight for the owner, by carrying wheat from 
Australia at remuneration given by the British 
Government. That remuneration may be adequate 
or inadequate. With that we are not concerned. 
What is certain is that this employment of the 
êssel prevented the owner from giving the use of 

fne vessel under the charter-party to the French 
Marine for more than a fractional period of the 
month. The freight ceased with the cesser of the 
Use of the ship.

I  have endeavoured to show that upon the 
Construction of the charter-party the payment of 
rue month’s hire, 9250Z., on the 10th Aug. was 
Purely provisional and subject to account at the 
®nd of the user during the month ending the 

Ah Sept. This very point was decided in the 
case of Tonnelie r v. S m ith  (sup.). In  that case 
ho charter-party provided that the charterer 

shou]d pay for the hire of the vessel at the rate 
1 7c 91. per calendar month from the time she came 

°n hire and at the same rate for any part of a 
i?0nth’ hire to continue until her redelivery tothe
to be
Th,

owners unless lost, payment of the said hire
made in cash in London monthly in advance. 

6 term of the charter-party was for the time 
fcquired for performing a round voyage out and 
a°me with an option to continue the charter for 

iurther period of one second round trip. This 
JAion was exercised, and the vessel arrived at 
.jyUdlesbrough, her final port of destination on 
, 6 second round voyage, on the 13th Jan. A 
rcsh month of hire was begun on the 19th Jan., 

0?u fhe shipowner demanded payment on that date 
1 7091., a whole month’s hire. The charterers 

2 R1jmered a sum representing hire up to the 
~8tb Jan., by which time he reckoned the vessel 
jm ld  be discharged and ready for delivery. 
_ athew, J .  held that the charterers’ contention 

as right. “ The charterer,” he said, “ must 
it tGûa ê what the sum is likely to be, and pay 
fot0 ovmers ! if too little the charterer is liable 
a1 ĥe balance.” The case went to the Court of 
, Ppeal. a . L. Smith, L.J. agreed with Mathew, J., 
anH majoritv of the court, Lord Esher, M.R.

Rigby, L . J . ,  were of the contrary opinion, 
full that the shipowners were entitled to have 
w , Payment of a month’s freight made on the 
U'a  ̂t*an- They give as a reason that the payment 
ao s Provisional only and subject to adjustment 
jnc°I'ding to the time actually taken. Bigby, L.J.

delivering the judgment of Lord Esher and 
Pai?6̂ ’ a^;et referring to the terms of the charter
ed  ̂ ('which are very similar to those of the 

arter-party in the present case), went on to 
v OL. X V ., N. S.

say as follows : “ The last provision that the 
charterer was to have a lien on the ship for all 
moneys paid in advance and not earned, makes 
it plain, if it were otherwise doubtful, that the pay
ments in advance were to be provisional only and 
not final, and would entitle the charterer to post
pone delivery of the ship until the unearned pay
ments were repaid—a right which would effectually 
secure prompt repayment of those amounts. The 
special provision for repayment in case of loss 
is intended to fix readily the actual amount to 
be repaid, and cannot be construed, regard being 
had to the lien on ship given to the charterer 
in respect of all unearned payments, as limiting 
repayments to the sole case of loss. The provi
sions in favour of the owners, first, for advance 
payment of freight, and, secondly, for lien on 
cargo and subfreights, were plainly intended to 
relieve the owners as far as possible from the 
necessity of having to bring a personal action 
against the charterer, and may have the more 
importance when, as here, the charterer is a 
foreigner and might have to be sued, if at all, 
in his own country. At no time during the term 
of the charter-party could it be ascertained with 
certainty on one of the days fixed for monthly 
payments how much freight would actually be 
earned during the month. The ship might be 
disabled or even lost just after the date fixed 
for the monthly payment, and then only a day’s 
freight might be earned. Even when it appears 
probable that only a day’s freight will be earned 
some circumstance—as, for instance, a strike—may 
intervene to delay the date of discharge and 
delivery up, and in the result a whole month’s 
freight may, after all, be earned. The greater 
or less degree of probability of the happening of 
the events which will determine how much freight 
is to be earned is nowhere referred to in the 
contract, and can scarcely afford a rule for con
struing it.”

The whole of this last passage from the judgment 
of the Court Of Appeal is exactly in point upon 
the construction of the charter-party in the present 
case. The judgment of the Court of' Appeal 
proceeds on the ground that the payments in 
advance are provisional only and not final, and that 
the charterer would be entitled to postpone delivery 
of the ship until the unearned payments were 
repaid, and that the special provision for repay
ment in case of loss cannot be considered, regard 
being had to the lien on the ship given to the 
charterer in respect of all unearned payments, 
as limiting repayments to the sole case of loss.

I  have given my reasons for thinking that this 
conclusion is correct, and that it is so appears 
to me to follow not merely from the provisions 
specially referred to by Rigby, L.J., but from the 
whole frame of the charter-party under which, 
when the hire is for a fractional part of a month, 
the payment is to be proportionately reduced. 
I t  would require a very strong case to justify us 
in departing from the practice sanctioned by the 
decision of the Court of Appeal in 1897.

I  desire to add a few words as to one suggestion 
which was thrown out in argument—namely, that 
there had been no delivery of the ship as stipulated 
in the charter-party, so that the right to hire 
would run on after the requisition. It  is true that 
payment of hire was by the terms of clause 1 to 
go on until re-delivery of the ship to the owners, 
as stipulated in the charter-party. The requisi-

3 A
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tioning of the Ardoyne  by the British Govern
ment, however, would obviously, on possession 
being taken under the requisition on behalf of 
the British Government, amount to a determination 
of the possession of the charterers and a transfer 
of possession to the British Government on the 
terms of their requisition and under any liability 
to the owners which the requisition entailed. 
The owners themselves took delivery of the steamer 
at Toulon, but without prejudice, and reserving 
their rights, and the vessel proceeded from Toulon 
on her voyage to Australia under the orders of the 
Shipping Controller on behalf of the British Govern
ment. It  seems to follow that with this delivery 
the hire under the charter-party must have stopped 
running.

I  have already referred to the use that has been 
made of the phrase “ frustration ” with reference 
to the cesser of the user of the Ardoyne  as an 
argument for leaving the owner in possession of 
the whole 92501. It  was said that when an adven
ture is “ frustrated ” things must remain as they 
are, that the money remains with the man who 
has it, that the contract is gone, and therefore 
that there is no right to have any part of the 
month’s hire returned. The distinction between 
the present case and such “ frustration ” as was 
deemed to have occurred in the group of cases 
called the “ Coronation Cases ” is obvious. In  
those cases the payments had been made not 
provisionally but absolutely, and the person 
who had received the money was held entitled 
to keep it after the “ frustration.” In  the present 
case the payment was provisional and subject 
to adjustment according to the time during which 
the hire might last. “ Frustration ” cannot con
vert a provisional payment into an absolute one. 
If  it did it would not leave the parties in statu quo 
but would make a most material alteration in the 
position of the person who had paid the money. 
The very act of requisition relied on as a “ frus
tration ” put an end to the hiring, as the ship 
was taken from the charterer and handed over 
to the British Government. The requisition made 
it impossible that the hiring under the charter- 
party should continue beyond the 16th Aug., 
and it follows that the charterers are liable only 
for six days in August.

In my opinion the French Marine were bound 
to pay a full month’s hire of the steamer on the 
10th Aug. 1919, but this payment would have 
been provisional only, and in the events which 
happened they are only liable to pay a fractional 
proportion of a month’s hire—namely, from the 
10th Aug. to 16th Aug., when the steamer was 
re-delivered under the circumstances I  have stated.

In my opinion the appellants substantially 
succeed, and should have their costs on this appeal 
and in the courts below.

Lord D u n e d in .— Strictly speaking, the question 
put by the umpire is limited to the determination 
of whether the appellants were liable on the 10th 
Aug. to pay a month’s hire in advance. Tonnelie r 
v. Sm ith  (8 Asp. Mar. Law Cas. 327; 77 L. T. 
Rep. 277) decided in a case for all practical 
purposes the same as the present as regards 
the phraseology of the charter that the pay
ment must be made. I  agree with your 
Lordships that, though not technically binding, 
the case of Tonnelie r has ruled practice so 
long that it ought not to be disturbed unless we 
thought it was clearly wrong. I  cannot say that.

Further, I  think it is unavailing to distinguish 
T onne lie r’s case from the present on the ground 
of the provision in clause 7 that money in dispute 
should be deposited in a bank. On the 10th Aug- 
there was no reason to hold that any money was W 
dispute, and further, the clause has ample 
justification in regard to disputes as to coals and 
other matters of the same sort.

The case, however, has not been confined within 
these strict limits. Assuming that the full month s 
hire ought to have been paid in advance on the 10th 
Aug., yet upon the doctrine which is conveniently 
expressed by the brocard of the civil law, frus lra  
petis quod mox es restiturus, if it can be shown that 
the appellants would have been entitled to get 
repayment of that portion of the month’s lure 
which corresponded to the period after the 16*“ 
Aug. when the ship was taken away from them 
by the action of the Government, then it would 
be useless to give judgment to the respondent? 
for more than the sum corresponding to the period 
from the 10th to the 16th. And it is on these lines 
that the courts below have proceeded, though they 
have held that inasmuch as no such right would 
have accrued to the appellants, judgment ought 
to be given for the full amount. ,

I  do not shrink from saying that I  have found 
this question one of extreme difficulty, as to whic“ 
my opinion has repeatedly wavered. It  has been 
rendered all the more difficult by the very slight 
assistance which is to be derived from the opinion® 
of the learned judges below. I  do not say this by 
way of criticism; it is rather a niece of eVl1 
fortune.

As to the first point, they were bound by *h 
judgment of Tonnelier, and so far there is no mm6 
to be said.

As to the second point, it is not mentioned m 
two of the judgments, but I  assume that the lean1*'' 
judges proceeded on the ground explicitly state  ̂
by iScrutton, L.J., namely, that they were boun 
by L loyd 's  Royal Beige v. Stathatos (33 Tim®] 
L. Rep. 390; 34 Times L. Rep. 70). The? 
were so bound, and that prevented them dome 
what they would otherwise have done—argm®» 
the case on its merits. Then, when I  consul'' 
Stathatos, I  am scarcely better satisfied. Th® 
is, indeed, a carefully argued judgment 
Atkin,.!., but when I  turn to the Court of ApP®*. 
the judgment is put on a ground which is eitn^ 
ill reported, as has been said by Lord Finlay. ,g 
is, I  think, clearly erroneous. That ground _ 
that you could only recover under the contr®“ ? 
and that as the contract is no longer exist®1 ̂  
owing to what is termed frustration, there m .g 
basis on which you can reach re-payment. ** 
useless to cite the numerous cases which “® j 
recently arisen and have been decided, several 
them in this House, as to what happens when 
performance of a contract according to its ter 
is rendered impossible by a vis m ajor. It  is now“ 
laid down that the contract is non-existent. Tn 
is no liability in respect of non-performance m , 
future ; but accrued rights remain untouched 
enforceable. There is no better reductio ad a^s . , ^ e 
of the other proposition than is to be found in 
present case. If  the contract is non-existent 
all purposes of recovering money under it, *“ ^  
inasmuch as the appellants here did not de facto p .  
anything on the 10th Aug., the respondents can %̂  
nothing from them now and no question 
repayment arises.
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The question must therefore, in my opinion, 
be thus approached: On the 10th Aug. the 
respondents were bound to pay a month’s hire ; 
°n the 16th Aug. the further performance of the 
contract became impossible. Was there or was 
there not an accrued right on the appellants’ part 
to get repayment of such portion of the hire paid 
°n the 10th Aug. as did not, as we conveniently 
term it in Scotland by a word which is wanting in 
English, “ effeir ” to the period from the 10th to the 
l6t,h Aug. The sheet anchor of the appellants’ 
argument is the expression used by Rigby, L.J. 
and the Master of the Rolls in Tonne lie r's  case, 
that the payment in advance is “ provisional ” ; 
coupled with the admission which had to be given 
by the respondents’ counsel that had there been a 
delivery at a coal port in the United Kingdom in 
the ordinary course on the 16th that sum would 
have been recoverable. I  confess I  was much 
moved by that argument, but on further con- 
sideration it appeared to me that the word “ pro
visional ” might be too hard pressed. I  do not 
think that by terming the payment “ provisional ” 
the learned judges meant to say that the payment 

advance was not really a payment, but only a 
deposit, leaving the question of payment over, 
the payment in advance is truly payment, but it 
?an only be a payment of what the contract says 
18 earned. Now, the payment earned by the 
contract is freight for use till re-delivery of the ship 
>n terms of the contract; on delivery, freight ceases, 
consequently the money paid in advance in so far 
as it does not represent freight earned, became 
rQe,'e money had and received, and, as such, 
recoverable. This was the result in Tonne lie r's  
ease.
. Now, in the present case there was no re-delivery 
}n terms of the contract, and consequently freight 
111 terms of the contract never ceased. In  each 
and every case that was thought of there is a 
Substantive provision for the ceasing of freight, 
there is the case of re-delivery (clause 5), there is 
etnporary inefficiency (clause 12), there is loss of 
be steamer (clause 18). The addendum to clause 

, that hire not earned shall be returned, neither 
helps nor hinders the argument, for the right to 
Set return is conceded when there is re-delivery, 
and I  take it would have to be conceded when there 
^as a partial operation of clause 12. The case 
bat has happened was not thought of, and con

sequently there is no provision for the cessation 
hire in that event. No doubt, the inability to 

e-deliver is due to no fault of the appellants ; 
bat, however, has no effect one way or the other 
n accrued rights. The “ Coronation ” cases here

C°rnve '3e *n  P n inhbhe situation, therefore, stands thus: The pay - 
ent in advance has accrued and has been made 

sood. a  right to stop the hire after re-delivery or 
Uring such temporary inefficiency, or after loss, 

, as not accrued, for none of these events has 
happened ; and no right has accrued in respect of 

event which was not mentioned.
'j,. Proceed entirely on the words of the contract, 
ybe general consideration that hire is p rim a  facie  

® consideration for use does not move me ; the 
ame might be said of bill of lading freight when 

Payment stipulated for and made in advance 
unot be recovered though the goods are never 
rvered owing to loss at sea. 

to K,°r b̂ese reasons, I  think that the appeal falls 
be dismissed, and I  move accordingly.

Lord S u m n e r .—In strictness, the umpire’s 
question, which has now to be answered, is 
concluded by Tonnelie r v. S m ith  (8 Asp. Mar. 
Law Cas. 327 ; 77 L. T. Rep. 277). He states 
his opinion to be “ that the French Marine 
are not, and were not on the 10th Aug. 1919, 
liable to pay a full month’s hire of the steamer 
on that date, but are and were only liable 
to pay a fractional proportion of month’s hire 
from the 10th Aug. to the 16th Aug.,” and 
leaves it to the decision of the court to say 
whether this was right in law or not. Further, 
in reciting the issues raised between the parties and 
the submission made by the charterers, he confines 
himself to the words “ were not on the 10th Aug.,” 
omitting any reference to present liability. Now 
Tonnelie r v. S m ith  decided that, if payment was 
not made, the remedy by lien was exercisable 
by the shipowner on the day on which payment 
of a month’s hire was due in advance; that is to 
say, that the full month’s hire was then due and 
payable. So far that decision would conclude the 
matter. The first question, therefore, is whether 
Tonnelie r v. S m ith  is either distinguishable or 
wrong ; but the courts below have allowed the case 
stated to be treated loosely, so as to raise the 
further question, whether by reason of events 
happening after the 10th Aug. and involving what 
the umpire calls “ frustration ” of the commercial 
adventure, only the sum to be paid can be reduced 
to an amount representing the time from the 10th 
Aug. to the 16th Aug., and this accordingly forms 
the second question.

Tonnelie r v. S m ith  (sup.) has so long been acted 
upon in the time-chartering business and has been 
followed in such a multitude of settlements of 
ships’ accounts, that, unless it is manifestly wrong, 
it ought not to be overruled. Personally, I  think 
the issue in that case was rightly decided, but 
some sentences in the majority judgment—incau
tious perhaps and wanting in clearness—have 
been, as it seems to me, much misunderstood. 
In  that case the ship had reached the port of 
redelivery, and there it was that a dispute arose 
in view of the high probablility that the discharge 
would not occupy a month. The case of “ frus
tration ” of the further performance of the adven
ture was not before the minds of the Court of Appeal 
at all. To read the words “ the payments in 
advance were to be provisional only and not 
final ” as deciding, that in all events whatever, 
in the event of frustration as well as in that which 
was the origin of the actual dispute, a repayment 
could be claimed, if the use of the ship was not 
enjoyed for a full month, is, in my view, to disregard 
both the reasoning of the judgment and the occasion 
on which it was delivered. The charter contained 
express words applicable to the particular case 
and the Court of Appeal construed them. They 
were “ at and after the same rate for any part 
of a month, hire to continue till her redelivery.” 
They were held to be an express provision for a 
payment in advance, which was not final. True 
it was that in terms repayment was only stipulated 
for in that charter once, in another clause and in 
another event—namely, loss of the ship, but to 
give the charterer the security of a hen on a ship, 
which was lost, would be meaningless. Other 
cases of repayments to the charterer were evidently 
contemplated, and the case before the court, 
covered by the words above quoted, was one 
of them. The difficulty of reading this hen as
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meaning that the charterer can refuse redelivery 
of the ship and yet not be under a continuing 
liability for further hire is obvious, and lien on 
the ship in the strict sense he had none. In  the 
present ease also the ship never was out of the 
possession of the owners, whether chartered or 
actual. There may have been no demise to the 
chartered owners; there certainly was none to 
the charterers. The ship sailed for Australia in 
the same unchanged possession as that in which 
she arrived at Toulon. I  reserve any opinion as 
to the meaning and effect of this so-called hen, 
but the use made of it by the Court of Appeal in 
Tonnelie r’s case is simple enough. The judgment 
goes on to dismiss the charterer’s contention, 
that in the event which had happened all he had 
to pay was hire estimated p ro  rata , on the ground 
that the charter contained no provision for any 
estimate, clearly showing that the court held the 
rights of the parties to depend on the actual 
provisions of the contract. If  the court had meant 
that in a time-charter all advance payments of 
hire are provisional or conditional, they need not 
have dwelt on the lien clause or have explained 
the object of the loss clause. To say that, apart 
from the circumstances of that dispute, the court 
then held that any such payment is provisional 
merely, and that, if at the end of the period a 
less amount of hire proves to have been earned, 
the owner must account for the excess to the 
charterer, to my mind imputes to Esher, M.R. 
and Rigby, L.J. a proposition equally irrelevant 
and wrong, for it means that they did not consider 
the rule Expressum fa c it  cessare taciturn applicable 
to a time-charter. Payment means payment. 
Without some provision, expressed or necessarily 
to be implied from the expressions used, there is 
no right to repayment except such as the law 
gives. Here there was no total failure of considera
tion but a partial failure only, for which in law 
no p ro  ra ta  repayment could be claimed. The 
right to repayment, in the events which hap
pened, has to be found in the charter, and the 
fact that, in one form of words or another, the 
charter provides for repayment in certain named 
events is good ground for saying that in other 
events repayment is not provided for. This, in 
my view, is all that Rigby, L.J. said or was 
warranted in saying, and it fails to carry the 
appellants home.

I t  was ingeniously agrued that Tonnelie r v. Sm ith  
(sup.) might be distinguished from the present 
case, because this charter contains a provision 
that money in dispute is to be deposited in joint 
names, but I  think there is no substance in the 
point. If  a dispute arises, it must go to arbitra
tion, and the party from whom a payment is claimed 
must, so to speak, pay it into court. This is the 
most that can be made of the clause; perhaps 
it means no more than this, that, if there is a sum 
received from strangers by one party, to which 
both lay claim, it is to be deposited in  medio to 
abide an award. In  no case can it mean that 
if one party disputes his liability to pay money 
to the other, he can deposit the money in joint 
names and so discharge himself from an actual 
obligation to pay according to the contract. The 
clause refers to security and procedure only, not 
to liability.

I t  will not be disputed that the charter and 
the charter alone must be the source from which 
any right to a repayment or reduction of hire is

to be derived. The umpire has found as a fad- 
that on the 16th Aug. further performance on either 
side was frustrated. The term may not be the 
best, and it has been doubted—though not in the 
most recent cases—whether “ frustration ” appheS 
to a time-charter, when the chartered period has 
not expired and the ship has not been lost. THe 
result, however, is plain. From the 16th Aug- 
both parties were released from further perform' 
ance, but both remained bound to perform such 
things as they had become bound to before that 
date. What provision, then, does the charter 
contain ?

There can be no doubt that on the 10th Aug- 
the full sum of 92501. was due and payable m 
advance, and it was not paid. The words apphc' 
able are these: “ The payment of the hire shall 
be made . . . monthly in advance ” and
“ the ” hire (not merely hire) is 92501. per calendar 
month and pro  ra ta  for any fractional part of a 
month, payable “ as hire . . . until her re'
delivery to owners as herein stipulated,” that 
at a United Kingdom coal port. No one could 
then tell for certain the date of re-delivery. "  
strike of dock labourers at Toulon might caus® 
such delay as to make another month’s hire fad 
due on the 10th Sept. On the other hand, the 
ship might be re-delivered at almost any time 
after fourteen days, or might break down or be 
lost within the month. The charter provides f°r 
these three cases, but for the case of frustration, 
which happened, it makes no provision at ad- 
The words “ p ro  ra ta  for any fractional part 0 
a month ” refer only to a period of time terminal" 
ing with re-delivery as stipulated and not to an} 
other period. The period from the 10th to the 
16th did not terminate with re-delivery as stipu
lated. A portion of a month terminating W1* 
the loss of the ship and a period the currency 
of which is suspended by a breakdown and reneweo 
on further readiness for service, are express J 
provided for elsewhere and otherwise. I t  is tru 
that on the 10th Aug. such rights as these Pr°rlg 
sions involve were rights which the chartere 
were entitled to enjoy, but they were entitled 
enjoy them only in the events upon which 1 
charter makes them contingent. If  the s‘ur 
occupied only a fractional part of thirty day8 
reaching her port of re-delivery and in bei-Ug 
tendered to the chartered owners there, if she 1°.̂  
time from any breakdown within clause 12, 
she was lost or missing, then, but not till tbe 
the terms of clauses 5, 12, or 18, as the case mig 
be, would become applicable. In  fact, on 
16th Aug. further performance of this ehat 
on either side became impracticable, because 
ship was requisitioned, and the charter was sil® 
about the consequences. The legal rights the ̂  
upon arising are those stated by Collins, ”■ ,\ 
in E ll io t v. CrutcMey (90 L. T. Rep. 497 ; (*" ,, 
1 K. B. 565, at p. 568) “ in the absence of 
special provision made by the parties with refereh 
to the contingency of further performance of 
contract becoming impossible, moneys paid 
accordance with the terms of the contract m ■ 
remain where they are when that conting61̂  
occurs; the party who has paid them, and by 
contract was bound to pay them, cannot reC° , „
them back, br" ---------- 1
contract is at

but, as regards future liabilities, ' 
it an end.” I  cannot see why

words should be less applicable to a case -■ 
the contingency has occurred during and not be

where
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the commencement or performance of the con
tract, or what distinction can be drawn between 
the obligatory directions of the Shipping Controller, 
t°r which unexpected event this pre-war form 
°f charter made no provision, and the unexpected 
cancellation of the Coronation Procession.

It  is no doubt true that the object of payment 
in advance is to secure the chartered owner in 
dealing with a foreigner, but that is no measure 
pf.the meaning of the stipulation which requires 
it- I  daresay that in some events to require 
Payment in advance is stringent, but the debtor 
lakes his chance and in most cases covers himself 
hy insurance. This obligation cannot be measured 
by such considerations, nor is any special per- 
spicuity necessary to the expression of it. In  the 
case of prepaid bill of lading freight and of chartered 
freight for a voyage paid in advance, the risk is 
run every day and the law is clear ; the loss of ship 
and cargo next day leaves the money prepaid in 
the receiver’s hands. The reason is because 
Payment is to be “ in advance ” ; it is not also 
stipulated to be “ on account.” The money is 
n.°t deposited, it is paid. Here the charterers got 
six days’ service, at any rate, for their money, 
ar>d when, on the 16th Aug., the further service 
"'as frustrated, the chartered owners reserved all 
fbeir rights and the ship’s service ended at Toulon. 
Ibis was the charterer’s misfortune; it was not 
fbe chartered owners’ fault. The parties had made 
no provision for the event, and, if a court were 
f° make compensation to the charterers at the 
chartered owners’ expense by taking a mere pro
portion of a month’s hire, several important 
’fvpulations would be overlooked and injustice 
"°uld be done. Under this charter the charterer 
has to pay hire from the date when the steamer 
la placed at his disposal till he re-delivers her 
at the stipulated port of re-delivery in same good 
nrder as when delivered to him, and not on a 
Monday or legal holiday. The length of this 
Period cannot be fixed exactly in advance, and, 
therefore, all time charters have to be made with 
? certain elasticity in the charterer’s interest, 
tn this case the period was four months plus any 
Urther time needed to complete a voyage current 

the expiry of the four months. I t  is a fallacy 
° suppose that this results in a hiring consisting 

°f separate and disparate periods, to which different 
considerations apply. The period of hiring is 
0lle and continuous, though it is longer or shorter 
Recording as the ship is or is not on a voyage at 
he expiration of the four months, and, in fact, 

Jus last part of the hiring is expressed like the 
ther to be “ on the conditions herein stipulated.” 

sv t^ s way the owners not merely get hire for the 
„nip s use but, under clause 3, they are freed 
trom a large part of the costs of bringing her back 
0 a convenient port of re-delivery, such as coals, 

h°rt charges, pilotages, tug-assistance, Ac. The 
Gevance of this is that, if there were a simple 
etund of hire paid in advance, proportionate to 
ae number of days during which the ship was 

at the charterer’s disposal because she had 
tb611 rcquisitioned and the charter “ frustrated,” 
Ue owner would be returning too much, for he 
Quid be getting no compensation for the loss 

in i^le advantage of having her brought home 
he iar§e Part at the charterer’s expense, although 

himself was in no default under the charter. 
Would venture to ask this question : If  clause 5 

chides generally for a readjustment of a pro

visional advance by repayment of hire not earned, 
or if the hire, which is to be paid in advance under 
clause 5, means only hire for an efficient vessel 
placed at the charterers’ disposal and does not 
extend to hire for a vessel not placed at their 
disposal, why are the clauses as to breakdown and 
loss of the ship required at all ? The former is 
otiose ; the latter should have been confined to the 
words prescribing the date for presumption of the 
loss. 1 agree that, if at the date of prepayment 
the charterers had a general right to have their 
advance payment readjusted in all events, for any 
fractional part of the month during which the ship 
might not prove to be at their disposal from any 
cause, the subsequent frustration would not defeat 
that right, but I  fail to see how such a meaning can 
be extracted from the words of the charter. The 
charterers were relieved from having to bring the 
ship back to England to a coal port of their selec
tion ; they had no more hire to pay, no more bunkers 
to provide, but that is all. The word “ hire ” does 
not mean a payment commensurate with user; 
indeed, it is expressly provided that hire is not 
recoverable, when the opportunity for using the 
ship fails because, though efficient per se, she is 
weather bound and so of no use to anybody. Where 
a fractional payment constitutes hire, the charter 
says so ; when advance payments are to be repaid, 
it says so ; when it makes no provision in terms, 
none can be supplied by your Lordships. Where 
is there any provision for repayments in the event 
of frustration ? The shipowner was thereby 
excused from earnihg his hire ; why is he, neverthe
less, required to repay it ? The judgments of four 
learned judges of yeat experience in these matters 
have been given in favour of the respondents. 
After a careful re-examination of the matter I  
believe them to be in accordance with the current 
of authority in these matters for many years, and 
to be right.

Lord P a r m o o r .—This is an appeal from the 
order of the Court of Appeal of the 17th June 1920, 
affirming an order of Bailhache, J. to the effect 
that a full month’s hire was payable to the respon
dents under the terms of a time charter-party, 
dated the 13th March 1919, between the respon
dents as owners of the steamship Ardoyne , and the 
appellant as charterers. The order of Bailhache, J. 
was made on an award, in the form of a special case, 
in an arbitration under the terms of the charter- 
party. The owners and the charterers submitted 
certain points of law to the umpire, but the only 
question now left in dispute is, whether the umpire 
was right in awarding that the French Marine were 
not on the 10th Aug. liable to pay a whole month s 
hire, but were only liable to pay a fractional part 
thereof. I t  is not disputed that the commercial 
adventure, contemplated in the charter-party, was 
frustrated as from the 16th Aug. 1919, by the 
direction of the Shipping Controller, that the 
steamer should proceed to Australia, to carry from 
there a cargo of wheat for account of the Royal 
Commission on Wheat Supplies.

The charter-party in question is a time charter 
party. The charterers, under clause 5, undertake 
to pay hire monthly in advance, in cash, in London, 
without discount until re-delivery of the ship to 
the owners. Re-delivery under the terms of the 
charter was made impossible after the frustration 
of the commercial adventure by the direction of the 
Shipping Controller. The provision “ pro ra ia  for 
any fractional part of a month ” is a provision
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applicable when the ship has been re-delivered at 
such time, or under such conditions, that an adjust
ment of the amount of hire is necessitated under 
the terms of the charter-party. In  this sense 
the amount paid in advance is a provisional 
payment, and if this is the meaning of the decision 
in Tonnelie r v. S m ith  (8 Asp. Mar. Law Cas. 327 ; 
77 L. T. Rep. 277) I  am in agreement with 
the Court of Appeal in that case. I t  is neces
sary, therefore, further to consider whether at 
the date of the frustration of the contract any 
right of p ro  ra ta  adjustment had accrued. I t  had 
not, I  think, accrued either under the re-delivery 
clause, the breakdown clause, or the loss of steamer 
clause. The ship was on voyage at the expiration 
of the period fixed by the charter, but under clause 7 
the charterers are to have her use at the rate, and 
on the conditions therein stipulated to enable them 
to complete the voyage ; that is to say, on the pay
ment of the monthly hire in advance, subject to 
any provisions in the charter for p ro  ra ta  adjust
ment. The provision in clause 7, as to the deposit 
of money in dispute, has no application to the 
matters in dispute in the arbitration, and I  cannot 
find that either party placed any reliance on this 
provision. There is no suggestion of a breakdown 
under clause 12, or of the loss of the steamer under 
clause 18. Under the terms of the charter there 
has been no re-delivery of the ship within the terms 
of the charter-party, such re-delivery being rendered 
impossible by the direction of the Shipping 
Controller, which frustrated the commercial 
adventure.

When the terms of a contract can no longer be 
carried out by either party, and there is no provision 
in the contract to meet this contingency, the 
contract cannot be treated as rescinded ab in it io ,  
but the parties are released from further perform
ance. Thus any payment previously made and 
any legal right previously accrued according to the 
terms of the agreement will not be disturbed, but 
the courts will decline to construct a hypothetical 
contract by suggesting terms which were not 
within the intention of the parties when the contract 
was entered into. I t  has been pointed out that this 
principle may not in all cases provide an equitable 
settlement, but that there is no preferable alterna
tive : (C iv il Service Co-operative Society v. General 
Steam N aviga tion  Company, 9 Asp. Mar. Law Cas. 
477; 89 L. T. Rep. 429; (1903) 2 K. B. 756) and 
Chandler v. Webster (90 L. T. Rep. 217; (1904) 
1 K. B. 493), L loyd  Royal Belge Société Anonym e  v. 
Stathatos (34 Times L. Rep. 70). I t  follows that the 
money paid in advance for the full month cannot be 
recovered back in respect to the part of the month 
after the frustration unless the right to a pro  rata  
adjustment had previously accrued. In  my opinion 
no such right had accrued under the terms of the 
charter-party. The simple fact is that the parties 
at the time of the making the contract did not con
template the contingency of a commercial frustration 
consequent on the order of a Food Controller, due 
to the outbreak of an European war, and made 
no provision to meet any such contingency.

The appeal should be dismissed.
Lord W r e n b u r y .— When the Ministry of 

Shipping intervened, there resulted two con
sequences—first, both parties were discharged 
from further performance of the contract, for further 
performance had been rendered impossible ; and 
secondly, the charterer’s obligation to pay hire 
until re-delivery of the vessel at a United Kingdom

coal port was at an end because such re-delivery 
had been rendered impossible. Having stated 
these two consequences, I  have stated all the 
consequences resulting from the frustration of 
the contract. Existing rights remained undis
turbed. The contract was not torn up. It  was 
not dead—it was partially paralysed. Some of 
the contractual terms retained, others had lost, 
their living force.

In  L loyd  R oyal Beige v. Stathatos (34 Times I* 
Rep. 70) hire had been paid in advance and the 
contract was frustrated by the detention of the 
ship by the British Government. Pickford, L-J- 
is there reported to have said that as a result of 
the intervention of the Government “ the contract 
was at an end.” And upon the question of the 
charterer’s right to recover the hire paid in advance 
he is reported to have said that “ the implication 
arising from ” clause 21 in the charter “ could only 
arise while the contract remained in existence- 
When the charter was put an end to, that implication 
did not arise. They could only recover the money 
by virtue of some provision in the contract, and 
as the contract had come to an end there was o° 
provision under which the money could be 
recovered.” I  doubt whether Pickford, L.J. can 
be correctly reported. The report being only 
in the Times Law Reports will not have been 
revised by the judge, and I  doubt whether he can 
have said that which is attributed to him and haV? 
laid down so general a proposition as is contained 
in the words I  have quoted. If  he is correctly 
reported I  must say with all respect that I  do not 
agree with that general proposition. As regards 
rights existing at the time of frustration the 
contract is, in my judgment, not impaired. ,

To ascertain those existing rights I  have to r e a d  

and construe the contract. That which remains 
is, in my judgment, merely a question 01 
construction.

The questions to be determined are, first, whether 
on the 10th or the 16th Aug. the shipowner W*8 
entitled to sue the charterer for a full month’s hire 
(what was at that time the existing right of to® 
shipowner in this respect ?) ; and, secondly, if . 
was so entitled whether the charterer could, 10 
an appropriate state of facts, recover a proport1011 
of the amount.

Hire is, prim e, facie , a payment made for us® 
This p r im e  fac ie  meaning may be displaced 
provisions in the contract. The charterer 
have agreed to pay for the expectation of user» 
or he may have agreed to pay, whether he has use 
or not. I  find that in this contract there at 
provisions that the charterer is not to pay if» a 
certain circumstances, he has not the user : G1 
art. 12). This, at first sight, seems to imply tha ’ 
except in the defined circumstances, he is to pa?’ 
whether he has the user or not. The e v e n  

however, in which he is not to pay are conn11' 
to cases in which the ship is not in a condit1 
efficient for user. If  she is efficient, but time 
lost by other causes, he is to pay. From tbfr 
provisions arises an implication that hire in 1 ̂  
contract means payment to be made for an effic,e ̂  
steamer whether the charterer has the add 
user or not, but not an implication that it inclu 1 
payment to be made for a steamer whose user , 
by frustration been made impossible. It  “ lj 
not follow, therefore, that in this contract ^  
p r im e  fac ie  meaning of hire, namely, pay1®6 
for user, is displaced.



MARITIME LAW CASES. 367

H . o f  L . ]  A u s t r a l a s ia n  U n i t e d  S t e a m  N a v ig a t io n  C o m p a n y  L i m i t e d  v . H u n t . [P r iv . C o

Upon this question, art. 18 is again instructive. 
R the steamer is lost, hire is not payable, after the 
uate of the loss, and “ hire paid in advance and not 
yarned ” is to be returned. Here is a plain indica
tion that hire is not earned unless there be user or 
the opportunity of user.

Further, as regards the hire itself, I  look to see 
whether the hire is necessarily so much a month 
(neither more or less), whether the use be for 
a month or less than a month, or whether 
the contract contemplates fractional sums for 
Periods less than a month. The answer is 
that it does contemplate fractional amounts 
*n some events at any rate. Under art. 5, the 
hire during the four months ending on the 10th 
V-Ug- is so much a month in advance, for any 
further period the hire is a fractional part to be 
ealculated to the date of re-delivery. For my 
Purpose it is not material for the moment to inquire 
whether the particular case in which a fractional 
Payment is to be due is this case or not. The point 
18 that a fractional and not an entire payment is 
under some circumstances “ hire ” under this 
Contract. A similar observation arises upon art. 7. 
fn the circumstances there contemplated the hire 
is to be “ at the rate ” stipulated by the contract— 
l,e-> at the rate of so much a month, and, as the 
Period of time for which the calculation at that 
fate is to be made may be uncertain, provision 
18 made for deposit in joint names until that 
question has been settled.

Lastly, by art. 21, the charterer is to have a lien 
°u the steamer for all moneys “ paid in advance 
and not earned.” Upon this the following passage 
2? Tonnelie r v. S m ith  (8 Asp. Mar. Law Cas. 327; 
^  L. T. Rep. 277) is relevant: “ The last provision 
hat the charterer was to have a Ken on the ship 

t0r all moneys paid in advance and not earned 
fhakes it plain if it were otherwise doubtfpl, that 
fhe payments in advance were to be provisional 
°hly and not final, and would entitle the charterer 
t0 postpone deKvery of the ship until the incurred 
Payments were repaid.”

With this I  agree. And again, upon the question 
°f construction it is not material that re-delivery 
t the ship is not now possible.
These being the provisions of the contract, the 

inclusion at which I  arrive upon the question of 
construction is that hire here means payment due 
,?r an efficient vessel which the owner places at 
ne disposal of the charterer whether from outside 

causes the charterer is able to make use of the 
meient vessel or not, but does not extend to 

Payment to be made for a vessel which the owner 
oes not (because he cannot) place at the disposal 
1 the charterer ; that during the time when the 

owner does not place an efficient vessel at the 
isposal of the charterer the hire is “ not earned ” ; 
hat the provision of art. 21 that the charterer shall 
ave a lien on the ship for moneys “ paid in advance 
lld not earned” (however difficult this may be 
0 aPply practically having regard to the provision 
s to hire continuing to accrue until re-delivery) 
hows that if the sum paid in advance turns out 

be too large the charterer will have a right to
recover.

.Payment was not made on the 10th Aug. in 
‘Lance—the question is whether the charterers 
re now liable to pay a full month’s hire or a 

pactional part. It  is not, I  think, material to 
a Ture whether the obligation was, and is, to pay

iuU month with a right of recovery of a pro

portionate part or to pay a fractional part. In  
either case the charterers, I  think, are right in saying 
that the owners cannot demand and retain a full 
month’s payment when the vessel was taken from 
the charterer during the currency of a montlv

For these reasons I  think that this appeal should 
be allowed.

Solicitors for the appellants, H olm an, Fenw ick, 
and W illan .

Solicitors for the respondents, W illia m  A . C rum p  
and Son.

Jfatrtriai Committee of tfje pri&g Council,

M a y  27, 30, and June  17, 1921.
(Present: Lords H a l d a n e , A t k in s o n , and 

P h i l l im o r e .)

A u s t r a l a s ia n  U n i t e d  S t e a m  N a v i g a t i o n  
C o m p a n y  L i m i t e d  v . H u n t , (a)

ON APPEAL FROM THE SUPREME COURT OF F IJ I. 

B i l l  o f lad ing— Clause requ iring  cla im s to he made 
w ith in  seven days— R efrige ra ting  apparatus— 
O bligation to m a in ta in  imposed by statute on 
shipowner — Whether “ weakened, lessened, or 
avoided ”  by the h il l  o f lad ing— F i j i  Ordinance  
No. X I V .  o f 1906, s. 4.

The F i j i  Ordinance, No. X I V .  o f 1906, re lating  to 
the sea carriage o f goods (which is  in  substance 
identica l w ith  the Sea Carnage o f Goods A c t 1904 o f 
A u s tra lia ) enacts by sect. 4 that where any b il l o f 
lad ing or document contains any clause whereby 
the obligation o f a ship-owner (inter alia) to make 
and keep the ship ’s refrigera ting chambers f i t  fo r  
the carriage and preservation o f the goods should 
in  any way be weakened, lessened, or avoided, 
that clause shall be illega l and void. B y  sect. 5 the 
parties to a b i l l  o f lad ing  are to be deemed to have 
intended to contract according to the laws in  force  
at the place o f shipment, and by sect. 7 (1 )a w a rra n ty  
shall be im p lie d  that the ship shall be at the beginning 
o f the voyage seaworthy in  a l l  respects.

The respondent shipped at F i j i  bananas on board 
a vessel belonging to the appellants. The b il l  o f 
lad ing  provided that no c la im  fo r  loss o r damage 
should be enforceable unless made w ith in  seven 
days from, the date at which the cargo was or should, 
have been landed. The re frigera ting chambers were 
defective and the f r u i t  was damaged on the voyage. 
The shipper sued, to recover the loss so caused him., 
contending that the shipoumers were liab le in  that 
the ship was unseaworthy, but he fa ile d  to cla im  
w ith in  seven days.

Held, that as the clause in  the b il l o f lad ing  weakened 
or lessened the ship-owners’ obligation, i t  icas 
void under sect. 4 o f the Ordinance, and consequently 
the shipper was not barred by h is  delay in  c la im ing  
from recovering damages.

Judgment o f the Supreme Court o f F i j i  affirmed.

A p p e a l  from a judgment of the Supreme Court of 
Fiji dated the 21st Oct. 1919.

The action was brought by the respondent 
against appellants claiming damages for negligence 
arid breach of duty in the carriage of bananas 
shipped in the appellants’ steamship, Levuka, from 
Fiji for delivery in New South Wales. The only 
question to be decided by their Lordships was

(a) Reported by W . E. R e id . E sq., Barri»ter-at-4iav.
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whether by the terms of the two bills of lading 
under which the fruit was carried the appellants 
were freed from liability. The facts and the 
material terms of the bills of lading, each of which 
contained the same conditions and of Fiji Ordinance 
X IV . of 1906 (the Sea-Carriage of Goods Ordinance) 
are set out in the judgment of their Lordships. 
The negligence alleged consisted in the defective 
condition of the refrigerating chambers of the 
vessel as found by Sir C. S. Dawson, C.J., who 
tried the action. That finding of fact could not 
be challenged, but he held that the conditions in 
the bills of lading did not apply, since the action 
was in respect of an implied and not an express 
warranty, and he accordingly entered judgment 
against the appellants for 5471. 14«.

R . T . W rig h t, K.C. and S im c y  for the appellants.
Le s lie  Scott, K.C. and T . M a th e w  for the re

spondents were not heard.
The judgment of their Lordships was delivered by
Lord H a l d a n e .—This is an appeal of the 

defendants in an action from a judgment of the 
Supreme Court of Fiji. The claim in that action 
was for damage suffered by a consignment of bananas 
shipped by the respondent on a vessel belonging 
to the appellants. It  was adjudged that the 
respondent should recover 5471. 14«. and costs.

The respondent is a planter residing and carrying 
on business in Fiji. The appellants are ship
owners. No question now arises as to the fact of 
damage or the amount, or of such damage having 
been due to the unseaworthiness of the appellants’ 
vessel, the Le vu ka , on which the bananas were 
shipped in F iji for delivery in New South Wales. 
The unseaworthiness consisted in the defective 
condition of the refrigerating chambers of the 
vessel, as established. But a question which re
mains is whether, by the terms of the two bills 
of lading, under which the fruit was carried, the 
appellants aie freed from liability.

Before considering the terms of the bills of lading, 
their Lordships think it important to refer to the 
provisions of the Fiji Ordinance of 1906 relating 
to the sea carriage ot goods. This Ordinance follows 
in substance the analogy of the well-known Harter 
Act of the United States, as well as that of the 
Sea Carriage of Goods Act 1904, of the Australian 
Commonwealth. The Ordinance enacts (sect. 4) 
th a t:

Where any bill of lading or document contains any 
clause, covenant or agreement whereby (a) the owner, 
charterer, master or agent of any ship, or the ship itself, 
is relieved from liability from loss or damage to goods 
arising from the harmful or improper condition of the 
ship’s hold, or any other part of the ship in which goods 
are carried, or arising from negligence, fault or failure 
in the proper loading, stowage, custody, care or delivery 
of goods received by them, or any of them, to be carried 
in or by the ship ; or (b) any obligations of the owner or 
charterer of any ship to exercise due diligence and to 
properly man, equip and supply the ship, to keep the 
ship seaworthy, ,and to make and keep the ship's hold, 
refrigerating and cool chambers, and all other parts of 
the ship in which the goods are carried, fit and safe for 
their reception, carriage and preservation, are in any 
wise weakened, lessened or avoided ; or (c) the obliga
tion of the masters, officers, agents or servants of any 
ship to carefully handle and stow goods and to care for, 
preserve and properly deliver them, are in any way 
lessened, weakened or avoided, that clause, covenant 
or agreement, shall be illegal null and void and of no 
effect.

By sect. 5 the parties to any bill of lading are to 
be deemed to have intended to contract according 
to the laws in force at the place of shipment. By 
sect. 7 (1):

In every bill of lading with respect to goods a warranty 
shall be implied that the ship shall be at the beginning 
of the voyage seaworthy in all respects, and properly 
manned, equipped and supplied.

The bills of lading provided that the goods were 
received for shipment subject to the terms, con
ditions and exceptions indorsed on the back 
which were to form part of the contract. Along 
with these was a provision that the appellants 
received the goods to be forwarded subject to any 
statutory exemptions and limitations, and on the 
terms contained in the document, but that such 
terms were to be construed as qualified by the 
provisions of the Sea Carnage of Goods Act 1904, 
already mentioned, which, as their Lordships have 
observed, is substantially the same in its provisions 
as the F iji Ordinance of 1906. Among the term8 
indorsed were the exemption of the appellants 
from liability for loss or damage due to accidents 
arising from defects in the fittings or appurtenances 
of the ship. There was also a clause (No. 11) 
under which any claim for loss or damage to goods 
was to be restricted to the wholesale cash value 
at the port of discharge and must be made in writing 
within seven days from the date at which the cargo 
was or should have been landed. Otherwise such 
claim was not to be enforceable.

Reading the terms of the Ordinance, which arc 
controlling, into those of the bills of lading, it ]S 
obvious that if the latter conflict with the foimer 
the former must prevail. This being so, the first 
question which arises is whether there was imported 
into the bills of lading an obligation on the owners 
that the ship should be seaworthy, and in particular 
that the refrigerating chambers should be 1,1 
adequate condition for the transport of the banana8- 
I t  is clear that this question must be answered m 
the affirmative, and that if the bills of lading 
contained any stipulation inconsistent with such 
a provision, the stipulation was inoperative.

The second question is whether the bills of lading 
actually contained any such inconsistent stipulation- 
What happened was that when the ship arrived 
at Sydney and Melbourne, her ports of destination 
in Australia, the fruit turned out to have been 
damaged on the voyage by the imperfect condition 
of the insulating chambers. But the responder 
did not give notice of his claim within seven daj8 
of the arrival of the Levuka  at the ports of discharge- 
and if the condition as to the necessity for fha. 
in clause 17 of the bills of lading wa3 operative, 
that fact would have exonerated the appellant 
from liability. The point is, therefore, whethe 
the terms of the ordinance have rendered 
condition as to notice inoperative. Their Lordship 
think that this question must be answered in t* 
affirmative. Reliance was placed for the appellau-5 
on decisions in the courts of the United States- 
such as those in the cases of T h e  P e rs ia n a  in lyt 
(185 Fed. Rep. 396), The W estm inster (127 Fed- 
Rep. 680), and The S t. H u b e rt (107 Fed. Rep. 72Wj 
to which their Lordships would have attach 
much importance had the question been in reah J 
analogous to that which arises in the appeal befolg 
them. But there the provision in the bill8 
lading was merely that the owner was not to ^  
held liable for any damage to goods, notice
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hich was not given before the removal of the 
soods. This was held not to be inconsistent with 
8 e Provisions of the Harter Act. In  the case of 
Jich provision it may be that it can be treated 
8 not affecting the substantial right which that 

tb 8*7ea’ But as restricted to the character of 
e evidence by which it is to be established, and 
®ref°re as confined to procedure and as not 
tending to interference with substantive title. 

, the present case the conditions contained in 
^ause 17 are that the claim is not only to be re- 
witu^ed, hut that it must be made in writing and 
c ’thin seven days from the date of landing of the 

Their Lordships are of opinion that such 
 ̂editions affect the substance of the right conferred 
y the Fiji Ordinance, which is to treat as void 

y  condition by which the absolute right to 
cover for damage due to failure to keep the 
ngerating chambers in good condition was “ in 

t̂ ise weakened, lessened, or avoided.” On 
f  , 8 question the judgment of Horridge, J. in 

Qrdem  v. Com m om veatth a n d  D o m in io n  L in e  
r> m ited (14 Asp. Mar. Law Cas. 51; 116 L  T. 

P- 501 ; (1917) 2 K. B. 420) is instructive.
8 they have already said, their Lordships also 

t that the same provision in the ordinance 
that re<̂  ’*■ impossible for the appellants to say 
But ■ ° warranty 8® to seaworthiness was implied, 
to V * '̂as heen contended that it was open to them 
^stipulate validly that they should not be liable 
the <T 1?la§e arising from defects in the fittings of 
^ 8̂ *P’ the stipulation was restricted to a
S[1jrratlty that was merely implied. Their Lord- 
an^S m'Sht have called upon the respondent for 
thear̂ urnent upon this point, but in the view which 
the  ̂ on *'̂ le earher question, which goes to 
it i r°0  ̂ °t this appeal, they are of opinion that 

8 unnecessary to pronounce upon it. 
aPn humbly advise His Majesty that the
vpeal should be dismissed with costs.
«Oiluiojtors for the appellants, W altons  and Go. 

«■nd Co.Solicitors for the respondent, M u r ra y ,  H u tc h in s ,

3&ouse of Haris.

(Befi
J u n e  24 a n d  J u ly  26, 1921.

0 re  L o r d s  B u o k m a s t e r , S t j m n e r , P a r m o o r  
W r e n b u r y  a n d  C a r s o n .)

C0  A r b i t r a t io n  b e t w e e n  C. T . C o g s t a d  a n d  
0 ‘ ANr> N e w s u m , S o n s , a n d  Co. L i m i t e d , (a ) 
4  4P pE A L p r o m  TH E COURT OP APPEAL IN  ENG LAND, 

fm ito w —P rac tice—A p p e a l—Case. stated by
in  %tra*o r— A rb it r a to r  d e s ir in g  case m a y  go back 
cn Certa*n  events— C onsu lta tive  ju r is d ic t io n  o f  
j». J?— A rb it r a t io n  A c t 1889 (52 &  53 V iet. c. 49), 

4 ®s-7andl9.
^ t e d  by  a n  a rb itra to r  f o r  the o p in io n  o f  the 

o» ™ C o u rt is  no t a  f in a l  a w a rd  stated in  accord- 
BeĈ ' ^  A rb it r a t io n  A c t 1889, i f

the t ie ^ a-ce ° f  a w a r& i t  is  a p p a re n t th a t in  
h ir» e? i rC*se ° f  Buries o r ig in a lly  un dertaken  by  
furt.h a r f ji t ra to r  desires th a t in  a  ce rta in  event 

her o p p o r tu n ity  shou ld  be a ffo rded f o r  the f in a l  
,̂lS a u th o r ity . S uch a n  a w a rd  is  a n  

r d stated f o r  the consu lta tive  o p in io n  o f the 
. f t  'ander sect. 19 o f  the A c t.

«Doited by W. E. R eid . E sq.. Baxrister-at-Law.
X V , N. S.

A n  u m p ire  in  s ta tin g  a  specia l case a fte r s ta tin g  
ce rta in  f in d in g s  o f  fa c t  an d  conclus ions o f  la w  
proceeded, “ T h e  question f o r  the o p in io n  o f  the 
cou rt is  w hether u p o n  the tru e  co n s tru c tio n  o f  the 
c h a rte r-p a rty  a n d  the fa c ts  as stated by me the 
decis ions a t w h ich  I  have a rr iv e d  are correct in  
p o in t  o f  law . I f  they be correct, m y  a w a rd  is  to 
stand, bu t i f  inco rrec t i n  a n y  p a r t ic u la r ,  I  desire  
th a t the a w a rd  m a y  be re fe rred  back to me f o r  
re-assessment o f  the damages due i n  accordance w ith  
the decis ion  o f  the c o u rt.”

H e ld , (L o rd  P a rm o o r a n d  L o rd  C arson d issen ting ) th a t 
the a w a rd  was no t f in a l  an d  no a p pea l la y  f ro m  
the decis ion o f  the ju d g e  a t the h e a ring  o f  the aw ard . 

D ec is io n  o f  the C o u rt o f  A p p e a l (15 A s p . M a r .  L a w  
Cas. 134; 124 L .  T . Rep. 204; (1921) 1 K .  B . 
87) affirm ed.

A ppeal from an order of the majority of the 
Court of Appeal (Bankes, and Warrington, L.JJ. 
(Scrutton, L. J. d issentiente ) (reported 15 Asp. Mar. 
Law Cas. 134 : 124 L. T. Rep. 204 ; (1921) 1 K. B. 
87) refusing to hear an appeal against a judgment 
of Bailhache, J. (15 Asp. Mar. Law Cas. 19) given 
on the hearing of an award stated in the form of 
a special case.

By the order it was adjudged as a preliminary 
point that no appeal lay from the judgment for the 
reason that such award was not stated in the form 
of a special case under sect. 7 of the Arbitration Act 
1889, but was a special case stated under sect. 19 
of that Act.

By a submission contained in a charter-party 
disputes were referred to two arbitrators and, if 
they could not agree, to an umpire. The umpire by 
his award, which was stated in the form of a special 
case, set out the facts and decided that the appel
lants, the ship-owners, were responsible to the 
respondents, the charterers, for breach of a charter- 
party and assessed damages for the breach, and he 
concluded as follows : “ The question for the opinion 
of the court is whether upon the true construction 
of the charter-party and the facts stated by me the 
decisions at which I  have arrived are correct in law. 
I f  they be correct, my award is to stand, but if 
they be incorrect in any particulars, I  desire that the 
award may be referred back to me for re-assessment 
of the damages due in accordance with the decision 
of the Court.”

Bailhache, J. upheld the award.
Upon appeal to the Court of Appeal, a preliminary 

objection was taken on behalf of the charterers 
that no appeal lay from the judgment of Bailhache,
J. because the special case stated by the umpire 
was not a final award stated for the opinion of the 
court under sect. 7 of the Arbitration Act 1889, but 
was a case stated for the opinion of the court under 
sect. 19. The Court of Appeal (Scrutton, L.J. 
dissentiente ) decided that the objection prevailed as 
the case, from the language used, must be taken 
to have been stated under sect. 19, and the jurisdic
tion of the court under that section being consulta
tive only, they had no power to entertain the appeal.

The Arbitration Act 1889 provides th a t:
Sect. 7. The arbitrator or umpire acting under a sub

mission shall, unless the submission expresses a contrary 
intention, have power (a) to administer oaths to or take 
the affirmations of the parties and witnesses appearing ; 
and (6) to state an award as to the whole or part thereof 
in the form of a special cs.se for the opinion of the court; 
and (c) to correct in an award any clerical error arising 
from any accidental slip or omission.

3 B
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Sect. 19. Any referee, arbitrator or umpire may, at 
any stage in the proceedings under a reference, and 
shall, if so directed by the court or a judge, state, in 
the form of a special case for the opinion of the court, 
any question of law arising in the course of the reference.

N e ilso n , K. C. and J o w it t for the appellants.
M a c k in n o n , K.O. and L e  Quesne for the respon

dents.
The following cases were referred to :
B e K n ig h t  an d  Tabernacle  B u i ld in g  S ocie ty , 67 

L.T. Rep. 403 ; (1892) 2 Q. B. 613 ;
B e K irk le a tk a m  L o ca l B o a rd  a n d  S tockton  

W ater B o a rd , 67 L. T. Rep. 811 ; (1893) 
1 Q. B. 375 ;

B e H o lla n d  S team sh ip  C om p any  a n d  B r is to l 
Steam  N a v ig a tio n  C om p any , 93 L. T. Rep. 
769 ;

S hubrook  v. T u fu l l ,  46 L. T. Rep. 749 ; 9 Q. B. 
Div. 621 ;

Bozson v. A lt r in c h a m  U rb a n  D is t r ic t  C o u n c il 
(1903) 1 K. B. 547 ; 1 L. T. Rep. 639 ;

S a lam a n  v. W arn e r, (1891) 1 Q. B. 734 ;
B e H e rb e rt Beeves a n d  Co., 85 L. T. Rep. 495 ; 

(1902) 1 Ch. 29.
Lord B t j c k m a s t e r .—By charter-party dated the 

8th April 1916, and made between the appellants, 
as the owners of the steamship L o rd  on the one 
part, and the respondents as charterers of the vessel 
on the other, the said steamship was chartered for a 
term of six months from the date of delivery. The 
charter-party contained provisions that the captain 
should prosecute his voyage with due dispatch and 
exempted the owner from liability for damage from 
various causes therein specified, including negligence 
default or error of judgment of the masters. There 
was also the usual provision that, in case of 
dispute, the matter should be referred to the 
arbitration in London of two arbitrators and 
their umpires.

On the 26th Sept. 1916, the vessel, after 
loading, left Liverpool on a voyage to Archangel in 
accordance with the instructions given by the respon
dents. The voyage was never completed owing to 
the fact that the master, in anticipation of danger 
due to German submarines, delayed the ship, and, 
on the 2nd Nov. the monthly freight due on the 
19th Oct. being unpaid, the appellants withdrew the 
vessel from the service of the respondents.

Disputes consequently arose between the parties, 
the appellants claiming for hire, war insurance and 
other expenses, and the respondents for loss incurred 
by withdrawal and delay. These disputes were 
referred to arbitration in accordance with the 
provisions of the charter-party. The arbitration 
was duly held, and, on the 21st Nov. 1919, an award 
was issued in the form of a special case. The whole 
question on this appeal is whether this award was 
a complete and final exercise of the power of the 
arbitrator, or whether it was partial and inter
locutory, reserving powers which had not been 
exercised and which, in certain events, the arbitrator 
would be compelled to exercise in order to put a final 
conclusion to the dispute. The important difference 
of these two views is due to the provisions of the 
Arbitration Act. This provides, by sect. 7, that the 
arbitrator should have the power to state a final 
award in the form of a special case ; but, by sect. 19, 
power is also given to state a special case on any 
question at law at any stage of the proceedings. 
If  the special case be stated under sect. 7 it can be 
appealed from the judge who determines it to the

Court of Appeal; but, in the latter case, the decision 
of the judge before whom the matter is first beam 
cannot be challenged. It  is under this latter hea 
that the respondents say that the present case fan®' 
Consequently they contend the decision of Ban" 
hache, J. (reported 15 Asp. Mar. Law Cas. 1®/’ 
before whom the matter was first heard, is comple*e’ 
and the Court of Appeal had no jurisdiction 
entertain this matter.

The Court of Appeal has taken this view, Scrutton« 
L. J. dissenting, and it is from this decision that tin 
appeal has been brought.

The whole difficulty is due to the ambiguous for*11 
of the award issued. It  is stated upon its face to 
an award and, after a general recital, contains tn, 
statement that the arbitrator had been request®̂  
to make an award in the form of a special case, an 
it concludes with a final assessment of costs. ^  
this is properly referable to the idea that the awai 
is a final statement under sect. 7 ; but clause * 
modifies the effect of this language and gives rise 
the difficulty. That clause finds its place in 
award after the full examination of the facts.

He states that the voyage was abandoned 
the 31st Oct. and that the owners were justified > 
withdrawing the steamer for non-payment of In 
hire, but that they committed a breach of clause > 
which provides that the captain should prosecu 
his voyage with the utmost dispatch. On the 
views he assessed the damage due to the owners 
to the charterers respectively, leaving a balance 
favour of the owners of a sum of 18491. Os. 9d, ^  
then concludes in these words ; “ (21) The quest* 
for the opinion of the court is whether upon t 
true construction of the charter-party and the faC j  
as stated by me the decisions at which I  have arriv 
are correct in point of law. If  they be correct, W  
award is to stand, but if incorrect in any particular’ 
I  desire that the award may be referred back to 
for re-assessment of the damages due in accordan 
with the decision of the court.” ^

The appellants contend that the qualified 
of this clause is merely nothing but an expre®.®1. g 
of the arbitrator’s wish that, if the court thJ  ̂
he has been wrong in a point of law, it 
exercise the power under sect. 10 to remit ' 
award for the purpose of re-determining , 
amount of damage ; they suggest that, in ** 
this would only require a small and simple 
arithmetic ; and they finally point out that _ 
final clause which awards the cost of arbitra 
shows that the matter was complete. e

I  find myself unable to accept this view.  ̂
only way in which it is possible to ascertain " 
was the real effect of this award is to construe 
language. Unless it can be found that, accor ^  
to its terms, the powers of the arbitrator W®1-0 j,e 
exercised that, in any event, his duties under ^  
arbitration were ended, and that he reserve* 
himself no further power in any event, then 
award cannot be regarded as final. gjy

The prefatory language of question 21 is str°I1'’I1o 
relied upon by the appellants ; but there vvas , 
need for any such statement at all if the il 
was intended to be complete. If  the nia 0{ 
reserved was nothing but a mere calculate  ̂
figures already ascertained and which could ̂  ^  
upon any interpretation of the law be altere > 
would then have been a simple matter f°r , j,jg 
arbitrator to have stated that in the event 10 r. 
conclusion as to the construction of the ed 
party being held to be erroneous, he had a®86
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\e final figures in the manner suggested, or he 
have left the matter entirely alone, leaving 

“e court, if it were necessary, to send it back for 
^-adjudication ; or the parties themselves could, 
?n that hypothesis, have settled the figures without 
lurther reference.

The fact that he had expressly desired that the 
matter should be referred back to him for re
assessment of the damages is to my mind inconsistent 
"Jth the view that his power to decide the amount 
‘ the damage, which was not in terms assessed, 
ad been fully and effectually discharged, 
fn the case of the H o lla n d  S team sh ip  C om p any  

others (95 L. T. Rep. 769), the circumstances 
" r̂e the same as in the present, excepting that the 
award stated that if the opinions given by the 
arbitrator were wrong, “ the matter is to be 
emitted ” to give effect to the true construction 
* the contract. I  agree with Bankes, L.J. and 

Warrington, L.J. in thinking that the difference in 
arrguage between that award and the present is 
I ̂ material, and I  agree also with both those 
earned judges that the principle upon which that 
ase proceeded was correct.

7dq 6 case S hub rook  v. T u fn e ll (46 L. T. Rep. 
*”.» 9 Q. B. Div. 621) is a case which arose on 
Discussion as to whether or not an appeal from a 

ecision upon a special case the matter should 
, ke its place on the final or interlocutory lis t; 

+,he Master of the Rolls, in deciding that it ought 
a , . ¿1-- c—1 ,:„i made a statement, 

places considerable 
conclusion. In  that

aypear in the final list,
Pon which Serutton, L.J.
e ian.ee in arriving at his ________  _ ___
se Sir George Jessel said, referring to the .case of 

th » v‘ P a d d in g to n  V estry  (5 Q. B. Div. 368) 
of+v * '■daf case only held that where the decision 
in c°urt on the point submitted to it could not 
i , any event necessitate the entering of final 
,/gm ent for either party, the decision was inter- 
g Cut?ry. Here, if we differ from the court below, 

al judgment has to be entered for the defendant, 
there is an end of the action.” 

in**6 aPPears t°  assume that if an award is made 
m ?u . a form that in one event a decision will 

ke it final that constitutes a final award.
Hof arn unafile to agree with this view. It  does 
th jPPear to me that an arbitrator has exhausted 
y® Duties he has undertaken if he makes an award 
u _■18 final in one event alone and leaves open and 

'letermined what may happen in any other 
e en*> and desires that on the happening of that 
co , matter shall be sent back to him for
how • i°n- It  makes no difference how much or 
re, . little of his original power as arbitrator is 

-ned, if in fact from the award itself it can be 
„J? that, in the exercise of the duties originally 
cir /'^  aken by him the arbitrator desires, in certain 
ag'Pkmtances, that further opportunity should be 

rc*ed for the final exercise of that authority 
I  i^.ar<I  cannot be regarded as final, 

corr hink the judgment of the Court of Appeal is 
reet and that this appeal should be dismissed 

costs.
from1? —I* is from the award itself and
i( . i ',0 language in which the umpire has expressed 

’we have to gather what he meant or more 
f)(, ' y what he did. The question is this : When 
by 6xecuted this award did he end his umpirage 
be / riaking a final award, imperfect in form it may 
snbm- exkaustive of his functions, or did he merely 
of T'P to the court a question of law on the footing 

Uch findings as he had already arrived at, the

answer to which would decide whether he must 
continue to exercise his arbitral functions, in 
accordance with a right to do so which by the 
award he reserved to himself ?

Substantially all turns on par. 21. The prefatory 
words “ having been requested to make my award 
in the form of a special case for the opinion of the 
court, do hereby make my award accordingly,” 
agree somewhat better with a final than with a 
consultative award, for they are quite suitable 
to the former while the latter, though not wrongly 
so expressed, would more naturally not be called

my award.” I  do not, however, think the words 
are sufficiently significant to modify the effect of 
par. 21, which in terms states what the relation 
of the umpire to the court is and what question he 
submits to it.

The material words of par. 21 are “ if they ”— 
that is “ the decisions at which I  have arrived ”— 
“ are correct, my award is to stand, but, if incorrect 
in any particulars, I  desire that the award may be 
referred back to me for re-assessment of the damages 
due in accordance with the decision of the court.” 
The best way for the appellants of reading these 
words is that adopted by Serutton, L.J., namely, 
that the umpire therein requests the court to exercise 
its powers of sending the case back to him, if, in 
its discretion, it thinks fit to do so, but this is open 
to the comment that, if that was what was meant 
it should have been more clearly stated, or better 
still, have been left to the court and not stated at 
all. I  think the natural meaning of the words 
is this : “ On the question whether the shipowners 
are excused from liability for their captain’s 
default, I  hold in law that they are not, and have 
included in my award certain damages against 
them accordingly. I  may be wrong in so holding, 
but have not hitherto thought it necessary to make 
up an alternative computation of the damages. I  
wish to be told if I  am right or wrong. If  I  am 
wrong, I  wish to have the opportunity of completing 
my award by finding what in that event I  should 
have to decide, though, if I  have been right, it 
does not arise for decision.” This accords with 
the words “ for re-assessment of the damages,” 
for the effect of reversing the umpire’s decision 
upon this question of law would be more than a 
mere rectification of the arithmetic disclosed on 
the face of the award. The amounts dealt with 
by the umpire are not so stated in the award as 
to dispense with “ readjustments ” by some one, 
who knows more of the matter than the award 
itself tells the court.

This construction seems plain but, if the words 
were ambiguous, I  think that the result would be 
the same for, it should be presumed that the umpire 
meant to do, and so worded his award as to do, his 
duty, which was to decide all questions submitted 
directly or indirectly for his decision. This he 
would only do, if he consulted the court on the 
point of law, reserving the final award on the fact 
in the alternative till he had received a direction.

I  think the appeal fails.
Lord P a r m o o r .—I  agree with the opinion 

expressed by Serutton, L.J. in the Court of Appeal, 
and think that the appeal should be allowed. 
There is a right of appeal, unless the case stated 
by the umpire comes under sect. 19 of the Arbitration 
Act of 1889. The determination of the appeal 
depends upon the construction of the document of 
the 21st Nov. 1919, signed by the umpire.
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The document is designated an award, and the 
umpire recites that he has been requested to make 
his award in the form of a special case for the 
opinion of the court, and that he thereby so makes 
his award accordingly. I t  was argued that this 
recital was consistent with the statement of a 
special case, either under sect. 7 or under sect; 19 
of the Arbitration Act 1889. I  cannot agree with 
this contention. The power given to an umpire 
under sect. 7 is to make an award in the form of a 
special case for the opinion of the court. This is 
in accord with the language of the recital. Under 
sect. 19 there is no award. The umpire may at 
any stage of the proceedings under a reference 
state, or be ordered to state, in the form of a special 
case, for the opinion of the court, any question of 
law arising in the course of the reference. This 
distinction is fundamental. The purpose of a case 
stated under sect. 19 is to enable the umpire to 
obtain guidance during the pendency of the reference 
in order to assist him in arriving at his decision. 
Although a case may be stated under this section 
at any stage of the proceedings, it cannot be stated 
after an award has been made. The language used 
by Bowen, L.J. in Re K n ig h t  a n d  the Tabernacle  
P erm anen t B u i ld in g  S ocie ty (67 L. T. Rep. 403 ; 
(1892) 2 Q. B. 613), has been accepted in all subse
quent cases : “ The section contemplates a pro
ceeding by the arbitrator for the purpose of guiding 
himself as to the course he should pursue in the 
reference. He does not divest himself of his 
complete authority over the subject-matter of the 
arbitration. He still remains the final judge of 
law and fact.” I  think that the umpire in the 
present case did divest himself of his complete 
authority over the subject-matter of the arbitration 
and that his intention to do so is clear on the 
construction of the document.

It  is not necessary to go through the document in 
detail, but, in te r  a l ia , the umpire found that the 
owners of the ship had committed a breach of 
clause 9 of the charter-party and assessed the 
damages for the breach at 45861. 11s. 4d. He 
further found that, subject to the opinion of the 
court of law, there was nothing due by the owners 
to the charterers, but that there was due by the 
charterers to the owners the sum of 18491. Os. 9tl. in 
full settlement of all accounts. In  respect of a 
claim made by the charterers for cash advanced 
by the captain, he disallowed the amount as the 
charterers had not produced satisfactory proof of 
such advance. These are decisions made by the 
umpire under the terms of the reference, and in 
respect of them he has discharged his duty as the 
judge of law and fact. Clause 21 is as follows: 
“ The question for the opinion of the court is 
whether upon the true construction of the charter- 
party, and the facts as stated by me, the decisions 
at which I  have arrived are correct in point of law. 
If  they be correct my award is to stand, but if 
incorrect in any particulars I  desire that the award 
may be referred back to me for re-assessment of 
the damages due in accordance with the decision 
of the court.” There can be no doubt as to the 
effect of this clause. In  one alternative the award 
stands as the final judgment of the umpire, in the 
other alternative a desire is expressed that the award 
be referred back to the umpire for re-assessment of 
the damages due in accordance with the decision 
of the court. It  was argued that it was not the 
intention of an umpire to state a case under sect. 7 
because he had not dealt with one or more alterna

tive assessments, which only become material 
a decision at which he has arrived is not correct m 
point of law. I  think that this contention cannot 
be maintained. I  do not doubt the importance oi 
the form in which a question or questions arp 
submitted for the opinion of the court, but it 10 
only one of the contentions relevant to the con
struction of the document as a whole, and is not 
in itself a conclusive test. The umpire asks whethei 
the decisions at which he has arrived are correct 
in point of law. If  the court agree in this view 
the umpire has once and for all divested himsen 
of his authority over the subject-matter of the 
arbitration. I  do not desire to place my decision 
on any meticulous analysis of the language used, 
and think the result would be the same, whether 
the umpire had expressed his desire that the award 
should be referred to him in a certain contingency» 
or had used the language which was used in H ollon o  
S team sh ip  C om p any  v. B r is to l N a v ig a tio n  CompoWI 
(sup .). If  an umpire intending to state a case 
under sect. 7 states it in such a form as not to enable 
the court to give a final decision on all the matters 
in issue, there is ample power under sect. 16 0 
the Arbitration Act 1889 to remit the matters 
referred, or any of them, to the reconsideration 0 
the umpire. It  would not be necessary to m»k 
such a remission if the court agree that the decision® 
at which the umpire has arrived are correct in p0111, 
of law. As a matter of convenience and economy,1 
may often happen that a long inquiry into alter11' 
atives will be avoided, if, on one point, the decision 
of an umpire is upheld. I  can see no reaso.n wn> 
this form of procedure should not be adopted. yn_ 
of the difficulties in arbitration practice, bef0,t 
the Act of 1889 consisted in the want of an altern11 
tive procedure to the revocation of a submission 
This alternative is supplied by sect. 10. ,

The last paragraph in the document is an a war 
of the costs of the arbitration. This, again, is a 
important matter on which the arbitrator n 
divested himself of his authority. To award t 
costs of the arbitration is a necessary factor * 
finality, in an award stated as a special case uD“ 
sect. 7 of the Arbitration Act 1889, but is n°  
consistent with the statement of a special 0:1 
under sect. 19, which is only a step in procedu 
during the pendency of the reference. In  r 
case the costs are in the discretion of the arbitra 
or umpire and would naturally not be dealt '* }  e 
by him until he made his award. Subject, therel0 
to the authorities, to which I  propose to call atte 
tion, the document of the 21st Nov., signed by *  ̂
umpire, denotes, in my opinion, the intention  ̂
the umpire to state his award in the form 07 . 
special case, and negatives the suggestion 
the umpire intended merely to ask the opi1" 
of the court in a case stated under sect. 19. ,

The case of S huhrook v. T u fn e ll (46 L. T. y 1. 
749 ; 9 Q. B. Div. 621) raised the question whet 
a case stated for the opinion of the court, wh1 
in the alternative, was to be referred back to ., 
arbitrator, and in which an order had been m ^ 
for reference back to the arbitrator, was appeals 
No doubt this case was before the Arbitration . 
1889 and therefore the effect of sect. 19 of that - ^  
could not be considered, but it is an authority^ 
show that under conditions similar to those m 
present case, an appeal would lie, unless it 13 t- 
that the arbitrator intended to proceed under 3 ^ 
19. The decision was that of Sir George Jessel, J* . 
and Lindley, L.J. concurred. The judgment s*.
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If  we differ from the court below, final judgment 
has to be entered for the defendant, and there is 

end of the action.” It  makes no difference 
that under later procedure an award can be enforced 
Jy an order without the necessity of bringing an 
action. That case was further considered in 
Bozson v. A ltr in c h a m , U rb a n  D is t r ic t  C o u n c il (1903, 
t K. B. 547), when the question arose whether an 
aPpeal from an order made in an action was an 
appeal from a final order. The case of S a lam a n  v. 
" 'a rn e r  (1891, 1 Q. B. 734) was quoted to maintain 
the proposition that an order is not a final order 
unless it is one made on such an application or 
Proceeding that, for whichever side the decision 
ls given, it will, if it stands, finally determine the 
jnatter in litigation. Reference was also made 
to Re H e rb e rt Reeces a n d  Co. (85 L. T. Rep. 495 ; 
U9j2) 1 Ch. 29). The earlier decision of the Court 
°f Appeal in S hubrook v. T u fn e ll (su p .), which was 
h°t cited in S a la m a n  v. W a rn e r (su p .), and which 
appeared to be in conflict with it, was also called 
i°  the attention of the court. In  his judgment, 
T°rd Halsbury said that he preferred the earlier 
Uecision of S hubrook  v. T u fn e ll (su p .), and thought 
hat the order appealed from was a final order. In  
he same case Lord Alverstone, C.J. takes as the 

~eal test whether the judgment or order, as made, 
nally disposes of the rights of parties. Applying 
[Us test to the present case, Bailhache, J. found 
hat the award was correct, and the appeal is against 

"decision which, as made, does finally dispose of 
he rights of the parties. The conclusion from these 

®ases is that where one alternative may finally 
'3 pose of the rights of the parties, the fact that 
here are other alternatives, which may require 
Urther consideration, is not in itself a sufficient 

[pound on which to found the conclusion that the 
' ibitrator did not intend to make an award in the 
orm of a special case, but only to ask the opinion 
1 the court for his guidance on the point of law. 
he ease relied on by the respondents is the H o lla n d  
ea m sh ip  C om p any 's  case, in which the Master 
the Rolls (Lord Collins) and Parwel], L.J. held 

j, at, as the umpire had said the case was to go back 
ei*her or both points had been wrongly decided, 
e case was under sect. 19. Scrutton, L.J. who 
as umpire in this case, retained the opinion that 

t̂ s decision was a final decision, “ as it was stated 
j he, and certainly intended to be, and not an 
ret ^I°cutory one,” and that he did not intend to 

ain any seisin or conduct of the case. In  the 
h^^ut ease I  agree with Scrutton, L.J. that the 
JhPiie does not retain any control or conduct 
of arbitration after the issue of the document 
jj, rbe 21st Nov. 1919. Any further reference to 

Would not arise from the terms of the sub- 
c.l®sion, but only in the event of the court’s exer- 
a s*ug its powers under sect. 10 of the Arbitration 

1889. Bankes, L.J. thinks that arbitrators 
ca°U d be well advised, when stating a special 
seer to state> on the face of the case, under which 

llor‘ it intended to be stated. I  do not question 
Th "d vantage of adopting this course of procedure, 
ha 6 '̂ hpire, in stating the special case under appeal, 
0{ S’ ln my opinion, clearly expressed on the face 
Se the case, that it is intended to be stated under 
tjj- • 7 of the Arbitration Act 1889. It  is on 
an ground that I  think the appeal should be
showed,
rjj-Lord Wrenbury :—The alternatives are two. 
aun, 0l?e that this is a final award—that the 

hority of the umpire is at an end, that he has

bid farewell to the arbitration and is no longer 
umpire—although by an order under sect. 10 he 
could be recalled to the office which otherwise he 
has vacated. The other is that this is a consul
tative award—that he has retained his hold over 
the matters submitted to his arbitration—that his 
authority is not over—and that he awaits the 
opinion of this court before he resumes and con
cludes his duties. To determine which is the true 
view recourse must be had to the language of 
the award itself. The question turns, I  think, 
upon the language of art. 21, not forgetting any 
other article in the document which may throw light 
upon the true meaning of art. 21.

As I  read art. 21 the umpire is here saying—I  
ask the opinion of the court upon a definite question 
of law. If  the answer is A. then my award is 
to stand (implying that in some other state of 
circumstances it is not to stand). But if it is B. 
my award is not to stand for I  have by my award 
assessed the damages, and if the answer is B. 
that assessment is not to stand. I  shall have to 
assess the damages anew. If  he reserves the power 
to assess the damages anew he can only assess them 
anew under the authority which is in him as 
umpire, and his office as umpire must be a 
continuing office.

It  is argued that the words “ I  desire that the 
award may be “ referred back to me ” import not 
that he is retaining his hold upon his office, but 
that he is requesting the court to make an order 
under sect. 10 reviving his office. I  do not so 
read them. I  think the language of the article 
means “ In  event A. I  have, in event B. I  have not 
assessed the damages ” (which was the fact) “ and 
in event B. I  must go on and assess them.”

Art. 22 has given me some concern. The 
umpire there assesses the costs of the arbitration 
and directs their payment as to two-thirds by the 
owners and one-third by the charterers. It  may 
be that his apportionment was based upon the 
damages as he had assessed them in case A., and 
it would not be unlikely that if the relevant case 
should turn out to be B. he would desire to recon
sider that. But it is not obvious or necessary 
that he should desire to retain the power to alter 
the apportionment which he had thought proper 
to make. I  cannot, from the fact that he was 
committing himself finally as to costs, infer that 
he was concluding his office as regards the assess
ment of the damages in case B.

I  think that this was not a final award under 
sect. 7, but an award under sect. 19, and that there 
is no appeal.

It  results that, in my judgment, this appeal 
should be dismissed with costs.

Lord C a r s o n .—I  agree with the judgment of 
Scrutton, L.J. in the Court of Appeal, and with 
the reasons upon which he has based it. The 
question is whether the award has been stated in 
the form of a special case for the opinion of the 
court under sect. 7 of the Arbitration Act, or 
whether the arbitrator has found it necessary under 
sect. 19 in the course of the proceeding under the 
reference to consult the court for his guidance 
before making a final award. Upon reading the 
award I  am of opinion that the arbitrator intended 
to make and did make a final award—that he has 
decided all the questions which have been sub
mitted to him or have arisen in the course of the 
reference, and finally that he has dealt with the 
costs of the arbitration which he could only do in
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the event of a final adjudication upon the case 
submitted to him.

It  is true that in clause 20 the award is expressed 
to be made subject to the opinion of the court 
upon any point of law, and that in clause 21 the 
arbitrator states that the question for the opinion 
of the courts is whether upon the true construction 
of the charter-party and the facts as stated by him 
the decisions at which he has arrived are correct 
in point of law.

As the court before whom the case stated came 
agreed with the arbitrator in his construction of 
the charter-party and the decisions at which the 
arbitrator had arrived, it became unnecessary to 
x'emit the award for any further consideration.

It  was argued before this House that as the 
arbitrator had not decided the liability of the 
parties in the event of a different view being taken 
by the court and had stated in clause 21 that if 
his decision was not correct in any particular he

desired ” that the award might be referred back 
to him for re-assessment of the damages due in 
accordance with the decision of the court, the 
award could not be considered a final one. I  
agree with Scrutton, L. J. that where the arbitrator 
expresses his final opinion in the form of a special 
case, he need not and in many cases he could not 
be expected to work out all the possible results 
which might follow from the various views that 
the court might take, and indeed I  think it was 
with a view to meeting such a difficulty that 
sect. 10 of the Arbitration Act was enacted. The 
expression of his desire that under circumstances 
the award might be referred back to him does 
not in my opinion prevent the award from being a 
final one as it is merely referring to the power given 
by sect. 10 of the statute to the court before whom 
the special case would come for decision. I  am 
therefore of opinion that this appeal should be 
allowed.

Solicitors for the appellants, B o tte re ll and Roche.
Solicitors for the respondents, T hom as Cooper 

and Co., for H i l l ,  D ic k in s o n , and Co., Liverpool.

J u n e  21, 23, a n d  J u ly  28, 1921.
(Before Lords B u c k m a s t e r , S u m n e r , P a r m o o r , 

W r e n b u r y , and C a r s o n ).

O w n e r s  o f  t h e  St e a m s h ip  C e l i a  v . O w n e r s  o f  
t h e  S t e a m s h ip  V o l t u r n o  ; T h e  V o l t u r n o . (a )

ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAND.
C o llis io n —D am age— Loss agreed in  fo re ig n  cu rrency  

— R ate o f  Exchange— D a te  o f  conversion.

H e ld  (L o rd  C arson d issen ting ), tha t in  a n  ac tio n  o f  
negligence caus ing  co llis io n  a n d  damage to a  sh ip  
a n d  consequent loss o f  the use o f  the s h ip  d u r in g  
detention f o r  re p a irs , the damages m ust he assessed 
w ith  reference to the a c tu a l p e rio d  o f  detention. 
A n d  i f  those damages are agreed in  a  fo re ig n  
cu rrency  the t r ib u n a l m ust convert them  in to  
E n g lis h  c u rrency  a t the ra te  o f  exchange ru l in g  a t the 
t im e  the detention occurred.

O rder o f  C o u rt o f  A p p e a l a ff irm in g  a ju d g m e n t o f  
H i l l ,  J .  (reported ante, p. 288 ; 125 L .  T .  Rep. 
191 ; (1920) P . 447), affirm ed .

D ec is ion  in  Di Ferdinando v. Simon and Co. (124 
L .  T .  Rep. 117 ; (1920) 3 K .  B . 409), a p p lied .

( a )  Reported by W. E. Re id , Esc., Rarrieter-at-Law

A p p e a l  by the plaintiffs, the owners of the steam* 
ship C e lia  from an order dismissing their appea* 
with costs from a decree of Hill, J. on a motion m 
objection to the registrar’s report in an action °* 
damage by collision (reported ante, p. 288 ; 12;’ 
L. .T. -Rep. 191 ; (1920) P. 447).

The collision took place in the Mediterranean 
Sea between the steamship C e lia  and the steamship 
V o ltu rn o , an Italian ship, on the 17th Dec. 19D- 
Both vessels were equally to blame for the collision 
and both were damaged. The cross claims f01 
damages were referred to the registrar for assess
ment, but were subsequently agreed and no reference 
was held. Subsequently a difference arose as to the 
date at which the rate of exchange allowed to the 
owners of the V o ltu rn o  for loss by detention during 
repairs, should be taken, and that point was su b 
mitted to the registrar. The registrar reported that 
in his opinion the time at which the rate of exchange 
should be calculated was the “ date of payment- 
At that time (since 1920) the rate of exchange "(f3 
over 66 lire to the £ sterling. At the dates when the 
two periods of detention for temporary and pcr‘ 
manent repairs were incurred the rate of exchange 
was only 39.9 and 41.3 lire respectively.

The owners of the V o ltu rn o  gave notice of objec
tion to the report of the registrar and submitt® 
that they had at the dates when the losses bv 
detention were respectively suffered an acerue 
right to recover from the owners of the C e lia  a sum 
of British sterling determined by the rates 0 
exchange prevailing at the time, together with 
interest until payment and that the subsequen ’ 
fluctuations of exchange could not increase 01 
diminish the amount so recoverable. ,

H ill, J. following the decision of the C ourt 0 
Appeal in D i  F e rd in a n d o  v. S im o n  S m its  and b ° ' 
L td . (124 L. T. Rep. 117 ; (1920) 3 K. B. 
held that the respondents claim for detention o’119 
be assessed with reference to the rate of exchang 
prevailing at the actual period of detention, **• 
therefore, allowed the appeal with costs. ,

The Court of Appeal (Lord Stemdale, M.R-> an 
Atkin and Younger, L.JJ.) refrained from giv*°| 
any opinion on the merits dealing with the matt® 
merely by adopting the view of Hill, J. that to 
case was covered by the decision of the other bran®̂  
of the Court of Appeal, (Bankes, Warrington an 
Scrutton, L.JJ.) in D i  F e rd in a n d o ’s case.

R aeburn , K.C. and G. P . L a n g lo n  for t*lt" 
appellants.

Sir J o h n  S im on , K.C., Bateson, K.C., and B a l ^ 1 
for the respondents.

The following cases were referred to in the coum® 
of the case :

Scott v. B evan , 1831, 2 B. & Ad. 78 ; q .
B a r r y  v. V a n  den H u rk ,  123 L. T. Rep- '•*- 

(1920) 2 K. B. 709 ; , .
Lebearep in  v. C r is p in , 124 L. T. Rep.

(1920) 2 K. B. 714 ;
D i F e rd in a n d o  v. S im o n , 124 L. T. Rep- *1 ’ 

(1920) 2 K. B. 704 ; (1920) 3 K. B. 409 ;
K irs c h  a n d  Co. v. A lle n , H a rd in g  a n d  Co.,

L. T. Rep. 159 ; 123 L. T. Rep. 105; .
M a n n e rs  v. P earson a n d  S on, 78 L. T. Rep- 

(1898) 1 Ch. 581;
M a rb u rg  v. M a rb u rg , 1866, 26 Maryland, 8-
J o y n e r v. Weeks, 65 L. T. Rep. 16 ; (b®‘

2 Q. B. 31  ;
B e rtra m  v. D uham ed, 1838, 2 Moo. P.C. 21" ’
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Cash v. K e n n io n , 1805, 11 Ves. 314 ;
P ilk in g to n  v. C om m issioners f o r  C la im s  on  

F ra n ce , 1821, 2 Knapp, 7 ;
D elega l v. T a y lo r , 1831, 7 Bing. 460.

After consideration their Lordships dismissed the 
aPpeal, Lord Carson dissen ting.

Lord B u c k m a s t e r .—On the 17th Dec. 1917, a 
°°llision occurred in the Mediterranean between the 
steamship C e lia , which belongs to the appellants, 
arid the Italian steamship V o ltu rn o , which is the 
property of the respondents.

The dispute as to liability for the collision was 
determined in this country in an action before Hill, J. 
"'ho decided, on the 22nd July 1919, that both 
"essels were to blame and referred the question of 
damages to the registrar. The cross claims for 
damages were agreed between the parties. The 
oiaim of the owners of the V o ltu rn o  included one 
or loss due to the fact that the vessel was under 

owe to the Italian Ministry of Marine at all material 
dates, and that in consequence of her detention for 
jhe necessary repairs from the 25th to 30th Dec. 
j “17 at Gibraltar, and the 24th Jan. to the 18th Feb. 
1,,18 at Newport, deductions for her hire were made 
amounting in all to 304,418 lire. That the 

o ltu rn o  is entitled to damages under this head is 
admitted. But the question is, at what date ought 
I e rate of exchange to be fixed, in order that those 
damages which were originally assessed in lire 
, could be converted into sterling. The registrar 
eld that the date at which the damage was assessed 
as the correct date, but Hill, J. decided that the 

due when the actual loss for each detention was 
Incurred was the correct period, and this view has 
een confirmed by the Court of Appeal, 
ft is suggested that special considerations may 

PPty in regard to the particular circumstances in 
hlch this matter arises for determination, but I  

annot see that any of these circumstances take 
ms oase out 0f tLe general rule and it is the nature of 
at general rule which your Lordships are asked to 

°nsider and determine. There are only two possible 
âtes put forward as the dates upon which the 
Aversion can be made. The one is the date when 
e actual loss was incurred and the other the date 
Pen the judgment assessing it was delivered. The 
'̂Sgestion that it might be the date of the writ 

a as incapable of being supported and has not been 
th^Ued‘ Lor the purpose of determining which of 

two periods is correct it is essential to examine 
'at it is that the judgment effects, 

sh i*8 ar8ue<i on behalf of the appellants that it 
ou° considered as divided into two parts, the
fi e declaratory of liability determined in lire and 
t u ' at the date when the damage was incurred and 
th ?. er as a matter of mere machinery converting 

are into sterling at the date of the judgment. 
IHi at> to my mind, is not the true function and 
f0rrP°se of the judgment. A judgment, whether 
e '-Teach of contract or for tort, where, as in this 
bv t'le damage *a not continuing, does not proceed 
tee determining what is the sum which, without 
0j®arding other circumstances, would at the time 
but 6 bearing afford compensation for the loss, 

"mat was the loss actually proved to have been 
tn,.Utred either at the time of the breach or in conse-

w f+tof the WTOn&-c;0n t regard to an ordinary claim for breach of 
e ' a c t  this is plain. Assuming that the breach 
ae„ gained of was the non-delivery of goods 

rding to contract, the measure of damage is the

loss sustained at the time of the breach measured 
by the difference between the contract price and 
the market price of the goods at that date.

As was stated by Wright, J. in the case of Jo yn e r 
v. Weeks (65 L. T. Rep. 16 ; (1891) 2 Q. B. 31, at 
p. 33): “ Many cases may be put in which it is plainly 
immaterial that at the commencement of an 
action for a breach of contract the plaintiff is, in fact, 
no worse off than he would have been if the contract 
had been performed.”

And as an instance of this proposition, he gives 
the alteration of market values. By the same 
process of reasoning a person who has committed a 
breach cannot have his liability increased by such a 
cause.

Similar considerations apply to an action for tort. 
In  cases where, as in the present, the damage is 
fixed and definite, and due to conditions determined 
at a particular date, the amount of damage is 
assessed by reference to the then existing circum
stances, and subsequent changes would not affect 
the result. If  these damages be assessed in a foreign 
currency the judgment here, which must be 
expressed in sterling, must be based on the amount 
required to convert this currency into sterling at the 
date when the measure was properly made, and the 
subsequent fluctuation of exchange, one way or the 
other, ought not to be taken into account.

There is little authority upon the actual question 
until recent times, a circumstance due, no doubt, 
to the fact that fluctuations of currency did not 
formerly occur with the violent oscillations by 
which they have been marked in recent years.

One of the earliest authorities is the case of 
Scott v. B evan  (2 B. k  Ad. 78).

In  that case judgment had been recovered in 
Jamaica for the sum of 15541. 16s. 8d ., current 
money of the Island of Jamaica, and proceedings 
were taken here upon the judgment, the only 
question being whether the judgment should be 
converted into English currency, 1001. sterling being 
the equivalent of 1401. currency of Jamaica, or 
whether it should be taken at par, and it was 
decided that it ought to be estimated at the rate of 
exchange at the time of the judgment in Jamaica. 
The real question raised here does not appear to have 
been considered by the court, a significant fact 
when it is remembered that Lord Tenterden was the 
presiding judge.

In  the case of B e rtra m  v. D u h a m e l (2 Moo. P. C. 
212), the point was not elaborately argued, and the 
quotation in the judgment at p. 217 is from the 
opinion of Lord Eldon in Cash v. K e n n io n  (11 Ves., 
314), but this is not sufficiently explicit to afford real 
assistance.

The next case is of greater importance. It  is 
M a n n e rs  v. P earson  (78 L. T. Rep. 432 (1898) 1 Ch. 
581). In  that case an action was brought claiming 
an account of moneys due under a contract which 
provided for payment in Mexican dollars. Judg
ment in the action, declaring the plaintiff to be 
entitled to an account, was delivered on the 4th Nov. 
1897, and the defendant in fact delivered an account 
on the 13th Nov. of the same year, showing that a 
balance was due to the plaintiff in Mexican dollars on 
the 31st Oct. 1896. The question that arose was 
the date at which conversion from Mexican dollars 
into English sterling should take place. The 
plaintiff at first suggested that each sum of money 
should be converted into sterling at the date when 
it was shown to be due in the account, but he appears 
to have been willing to accept the 31st Oct. 1896,
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the date when the balance of the amount was shown 
to be due, while the defendants contended that the 
proper date was the 13th Nov. 1897, when the 
account was delivered.

It  is at least remarkable that the actual date of 
the judgment was not suggested as the critical 
moment. The court held (Vaughan Williams, L.J. 
dissenting) that the right date was the 13th Nov. 
1897. The foundation of the judgment depends 
entirely upon the fact that the claim was a claim for 
account, and it appears to proceed upon the principle 
that the account was the real cause of action. 
Lindley, L.J. says: “ To substitute English for 
Mexican dollars every time a payment ought to have 
been made is not to take an account of what is due 
under the contract, but to give damages for every 
breach of it which the plaintiffs can prove that the 
defendants committed, which is a totally different 
matter.” Rigby, L.J. says, that “ plaintiff’s 
argument proceeds upon an entire misapprehension 
of the nature of an action for account in equity, 
which is an action for the balance found due on the 
taking of the account and not for the several items 
to be included in it ” ; and he then says that the 
account “ was not delivered until the 13th Nov. 
1897, and even if accepted on that date, could not 
have formed a basis of an order at an earlier period.” 
This judgment clearly does not proceed upon the 
view that the date of the judgment is the correct 
date for conversion, but rather upon the ground that 
the judgment is a judgment for something which is 
found due on taking the account, and that it is at 
the date when the account has been taken or delivered 
that the true liability is disclosed. In  other words 
the balance of the account is treated as the founda
tion of the claim for judgment, and it is at that date 
that the conversion is to be made.

I  am not prepared in the absence of argument to 
accept this view as correct, but it is not essential 
to determine it in the present case. I t  is sufficient 
to say that the judgment certainly did not proceed 
upon the ground for which the appellants now con
tend. Vaughan Williams, L.J. on the other hand, 
states in clear language the principle which the 
respondents say is correct. He says, “ It  seems 
plain that this mode of computing the value of 
foreign currency in English sterling and thus con
verting the one currency into the other is based upon 
damage for the breach of contract to deliver the 
commodity bargained for at the appointed time and 
place; and, if this is so, it follows that the date 
as of which that value must be ascertained is the 
date of the breach, and not the date of the judg
ment,” and he adds, “ I  see no reason why different 
rules should be applied in the case where the form 
of action is, as in this case, an action for an account.” 
He thought, therefore, that conversion should take 
place in respect of each item as it was shown to be 
due, but as the plaintiff was willing to accept 
the 31st Oct. 1896 he also accepted that date as 
correct.

With the principle as he enunciates it I  am in 
entire agreement, and I  do not think that there is any 
expression in the judgment of the other learned 
Lords Justices to show that they disagreed. Their 
judgment depended, as I  have shown, on their view 
as to the proper application of this principle to the 
circumstances of the action. The final authorities 
upon this matter are fortunately far from ambiguous. 
Roche, J. in K irs c h  a n d  Co. v. A lla n ,  H a rd in g ,  
a n d  Co. (122 L. T. Rep. 159) decided that the rate 
of exchange should be taken as at date of payment.

It  is a little difficult to ascertain what is exactly 
meant by that phrase; but it is not necessary f® 
examine it further; for, in a later decision 01 
D i  F e rd in a n d o v . S im o n  an d  Co. (124 L. T. Rep. H” ' 
(1920) 2 K. B. 704), which was an action for breach 
of contract to carry goods from London to Italy and 
for conversion, the learned judge held that the 
proper measure of damage was the value of the 
goods at the date when they should have arrived m 
Italy. He found the value in Italian lire and 
converted the sum into English currency at the 
rate of exchange on that date. This judgment was 
upheld by the Court of Appeal (su p .). Bailhache, J- 
B a r r y  v. V a n  den H u rlc  (123 L. T. Rep. 719 ; (1B20) 
2 K. B. 709), also fixed the date for conversion as thl 
date when the damages were properly measured- 
and MacCardie,, J. in Le be a u p in  v. C r is p in , decided 
the same thing (124 L. T. Rep. 124) ; (1920) 2 K- I5' 
7!4). *  ,

There is consequently a very formidable body ° ]  
opinion in recent decisions against the appellants 
contention, and the only authority to which they 
can refer in their support is an American decision 
in the case of M a rb u rg  v. M a rb u rg , decided in R 1’”' 
I t  is reported in 26 Maryland 8. There does not 
appear to have been any consideration of tb® 
question in the Supreme Court of the United State®’ 
and their Lordships are deprived of the assistance 
which would have been afforded had the matter 
been the subject of argument before that tribunal- 
The principle underlying the decision in the MaU' 
land case appears largely to be due to the considera
tion of text books on international law. In  0Ilij 
sense the case undoubtedly affects intemation® 
matters, but it does not necessarily follow th a t1 
involves consideration of international law. Tn 
real question must depend upon the true effect of * 
judgment in one country relating to damages thâ  
are measured in terms of a foreign currency» ®fl 
in this international relationships do not necessaruJ 
enter. Disputes similar to that in the present c»s 
could easily arise between two British subjects ou 
of a purely British contract. Where the measure 
damage was originally expressed in terms of 
foreign currency in such a case, the English coU‘ 
could and ought to measure the damages at tb 
proper date, and then at that date convert tn 
foreign exchange into English currency. D

There can be no difference in the principle wb® 
one of the litigants is not a British subject.

For these reasons I  think this appeal s h o u ld  f® ’ 
and should be dismissed with costs.

Lord S u m n e r .—A good deal of the effect of th®
appellants’ plausible and ingenious argument 
due to two fallacious suggestions, which have cr*P 
into and colour the whole of it. The first is 1 
this is in substance a claim by the owners of 1 
V o ltu rn o  for a sum contractually due from 1 
owners of the C e lia  in lire, and the other tb*^ 
as they have elected to recover it here and r- 
in Italy, the judgment recovered here is mefe ̂  
an attempt to put them in the same position a5 
a contract had been enforced in Italy.

The collision occurred on the high seas, :iI1, ’e 
subject to proof that the C e lia  was to blame, ? j 
became forthwith liable for the consequences- 
may pass over the fact that the V o ltu rn o  was 9 
to blame as not for this purpose affecting • e 
matter. The right to compensation was cofflp* 
then and there, though it might take time to 
cover all the consequences and to establish 
extent of the mischief. That compensation
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n°t recoverable in any particular currency, and, 
although for convenience of proof it would be 
severable into divers heads and items, it would 
be one gross sum, recoverable once for all. If  
there had been prospective or continuing damage 
the matter would have been more complicated, 
but I  do not think that the principle would have 
been affected. The currency, in which judgment 
would be given, would depend upon the place in 
which the plaintiffs might find the defendants’ 
ship so as to arrest her in proceedings in  rem , or 
Aught succeed in serving process on the defendants 
themselves as the commencement of proceedings 
m  personam . The essential thing to remember 
which the appellants somewhat ignored, is that 
the sum in question here is only an item in a 
general claim for damages for a wrong done at sea, 
which was the subject of compensation just as 
uaturally in British as in Italian currency.

The deduction of hire for the V o ltu rn o , which 
the Italian Ministry of Marine made from the 
sums payable by them to her owners under the 
eharter, is, therefore, for the purposes of this case, 
uiere evidence of damage inflicted on them by the 
Collision. Though proved in a different way from 
the physical damage to the ship, it is on the same 
tooting, for it measures their loss suffered by having 
the ship laid up, just as their repair bills measure 
their loss suffered by having her side stove in. If  
the question of damage had not been simplified by 
^  agreement between the parties, and if all the 
damages had gone to the registrar and merchants 
tor assessment together, no one would have thought 
°t raising any questions of the rate of exchange 
as at the date of the judgment. The cost of the 
temporary repairs incurred at Gibraltar would, 
t suppose, have been proved in sterling ; if they 
nad been done at Marseilles or Cadiz, they would 
nave been proved in francs or in pesetas, just as the 
Impairs at Newport News would have been proved 
¡n dollars, and in each case these currencies would 
nave been converted into sterling as at the date 
when liability for the several outlays accrued, 
ecause when the damage is proved by the actual 

post of repairing it, conversion of that cost forthwith 
}nto the currency with which the High Court deals, 
i! simply the process of completing that proof, 
o'hen the owners of the V o ltu rn o  came to their next 
rpm, namely, the money value of the use of the 
nip, of which the damage suffered in collision 

<i(‘piived them, why should any different rule as to 
®xchange be applied ? The charter furnished very 
Precise evidence of the then value of the ship in 
se day by day, but it was evidence only and was 

T°t conclusive: (T h e  A rg e n tin o , 6 Asp. Mar. 
‘;aw Cas. 433 ; 13 P. Div., per Bowen, L.J.
* PP- 202, 203). The owners of the C e lia  

,,°u*d have been at liberty to challenge it, if 
ey could, and, if there had been no charter, 

ne Italian owners might have shown what employ - 
ent in Greece or in Norway could have been got,

. d so have measured their loss in drachmas or in 
loner instead of in lire. If  the damages were such 

, a need not be repaired at all, the whole loss might 
Ĵeen measured by the immediate depreciation 

p rhe ship in consequence of the collision, for the 
° ltu rn o ’ s owners would not be bound to repair 

C el' mere]y f°r tire benefit of the owners of the 
la \  In  that case there would either be no 

anH l0n exchange, if the evidence of sound 
0rd.im aged values could be given in sterling,

> « there was any conversion into sterling, it
V ol. XV., N. S.

would have been calculated at the rate current 
at the time of the collision.

I  am quite unable to understand why the owners 
of the V o ltu rn o  should be subjected to any different 
rule merely because they have had the good sense 
to eliminate all questions that could be agreed, 
and to present in the most naked form the one 
question as to which the parties were in difference. 
All that was agreed was the number of lire actually 
deducted by the Italian Ministry of Marine during 
the period when the V o ltu rn o  was off hire, with 
the dates and the commencement and ending of 
those periods. Whether any adjustment was 
made for the expenses of running the ship while 
earning hire which would be saved while she 
was off hire does not appear. I  do not gather that 
anything in the agreement was meant to vary 
any of the rights of the parties.

The appellants, however, completed their argu
ment by saying that the court, having ascertained 
how many lire the collision cost the owners of the 
V o ltu rn o  in respect of detention terminated its 
judicial functions at that point, and thereafter 
in bringing into the judgment a certain amount of 
sterling to correspond with that finding, was merely 
making its decision available to the judgment 
creditors as the best way in which they could 
be assisted by an English court to get the lire to 
which they were really entitled. I  think this, 
again, is a fallacy. For the purposes of a collision 
action it is the judgment that is the final judicial 
act, and it is the judgment that is the decision of 
the court. The agreed numbers of lire are only 
part of the foreign language in which the court 
is informed of the damage sustained, and, like the 
rest of the foreign evidence, must be translated 
into English. Being a part of the description 
and definition of the damage, this evidence as to 
lire must be understood with reference to the time 
when the damage accrues which it is used to 
describe.

The matter may be tested in this way. Suppose 
that, as an incident of the collision, some seamen 
belonging to the C e lia  had taken possession on 
behalf of her owners of a parcel of Italian currency 
notes, the property of the owners of the V o ltu rn o , 
and that the former had received and kept it. 
The owners of the V o ltu rn o  could have claimed 
damages for conversion of the notes or their return 
with damages for their detention, as they chose. In  
the first case, the value of the notes would be taken 
and exchanged into sterling as at the date of the 
conversion, and as the foundation of the damages 
in the second case the same date would have been 
taken. Why should damage to the ship and her 
owners by collision be measured otherwise ?

No authority was forthcoming which really sup
ported the appellants’ propositions. There have 
been, during the past one hundred years, several 
English cases, in which these propositions might, 
and indeed ought to have been applied, if they are 
sound, yet very learned judges proved to be 
unconscious of their existence; the best example 
is Scott v. B evan  (2 B. and Ad. 78). The case in the 
Court of Appeal in 1898 (M a n n e rs  v. P earson, 
78 L. T. Rep. 432 ; (1898) 1 Ch. 581) really negatives 
them.

On the other hand considerable support for the 
view which I  have ventured to express above is to 
be found in the judgment of the Privy Council in 
P illc in g to n  v. C om m issioners f o r  C la im s  on  F ra n ce  
(2 Knapp, 7), which was pronounced by Sir William

3 C
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Grant, M.R. Referring to acts of the French 
Revolutionary Government, whereby between 1793 
and 1796 debts due by French subjects to British 
subjects and payable in France had been seques
trated, and to subsequent arrangements by treaty 
between England and France, under which com
pensation was to be made by France in respect of 
these acts as for unjustifiable confiscation and funds 
were deposited with Commissioners for that purpose, 
he is reported as having said (p. 19), “ we think this 
has no analogy to the case of creditor and debtor. 
There is a wrong act done by the French Govern
ment ; then they are to undo that wrong act, and 
to put the party into the same situation as if they 
never had done it. . . The Republic themselves,
in effect, confess that no such decree ought to 
have been made. . . Therefore it is not merely
the case of a debtor paying a debt at the day it 
falls due, but it is the case of a wrongdoer who 
must undo, and completely undo, the wrongful 
act he has done, and, if he received the assignats 
at the value of 50d., he does not make compensation 
by returning an assignat, which is only worth 
20d. ; he must make up the difference between 
the value of the assignat at the different periods.” 
I t  is true that these observations are stated to be not 
strictly necessary to the decision (p. 21) and that 
Dr. Knapp prints his report from notes by another 
hand, but I  think these circumstances detract but 
little from the authority of the passage quoted.

As to M a rb u rg  v. M a rb u rg  (26 Maryland, 8), it is 
a case of a breach of contract to pay abroad a sum 
of money, which was the price of goods sold and 
delivered. I t  purports to follow Scott v. B eavan, 
and has no reference to damages for a wrong not 
arising jout of a contract. Even so, there has been at 
different times much discussion in the United States 
as to the true rules governing such actions (Story, 
“ Conflict of Laws,” 8th edit., s.s 303-315 ; Sidg- 
wiek on Damages, 9th edit., s. 274); but I  think the 
question need not be pursued, as all such cases turn 
upon contractual obligations for payment of fixed 
or calculable sums in a foreign place and in the local 
currency, which have been put in suit in the courts 
of the United States. For the same reason, while 
not intending to intimate any criticism upon it, I  
have not troubled your Lordships with any examina- 
of the judgment in D i  F e rd in a n d o  v. S im o n  (sup .) 
in the Court of Appeal. The case of D elegal v. 
T a y lo r  (7 Bing. 460) might seem at first sight to be 
in point for the appellants, for it began with a claim 
in trover for a parcel of local currency notes seized in 
Lima, but subsequently an agreement was made 
with the wrongdoers to give up the notes or pay 
their value as found by the officer of the court, and, 
the notes having been lost at sea, the question came 
before the court in the form of an application for 
directions as to the course he was to take under this 
agreement. I  think that in substance the direction 
given was to find what it would cost to get notes of 
an equal face value in Lima, where they must be pre
sumed to be worth what they appeared to be worth, 
and in any case it appears not to advance the present 
appellants’ argument.

Finally it was urged that exchanging lire with 
sterling at the date of the judgment was the best 
way of eliminating speculative elements, and had 
the advantage of ensuring that in no case would a 
judgment creditor get more than the exact sum to 
which he was entitled. Fluctuations in foreign 
exchanges inevitably introduce a speculative 
element into all transactions and affiairs, and

unless the parties themselves have provided f°r 
this by some contract, the law must apply the same 
principles as if they had remained stable. Waiting 
to convert the currency till the date of judgment 
only adds the uncertainty of exchange to the 
uncertainty of the law’s delays. The result may 
favour one side or the other, and there is no a n s w e r  

to this except that already discussed—namely, that 
the claimant’s right is exclusively a right to lire, 
and would result in a judgment for lire, if only an 
English court was, so to speak, competent to express 
itself in Italian. This is a mere assumption. After 
all the court is an English court and in theorV 
decides the right as at the time when it arises, and 
does so in plain English. I  therefore think that 
this argument also fails, and that the appeal should 
be dismissed.

Lord P a r m o o b .—The relevant facts may be 
shortly stated. On the 17th Dec. 1917 there was a 
collision in the Mediterranean between the steam
ship C e lia  and the steamship V o ltu rno . Both 
vessels have been held equally to blame for the 
collision. The V o ltu rn o  was temporarily repaired 
at Gibraltar, causing a detention of the ship from 
the 25th to the 30th Dec. 1915, and permanently 
repaired at Newport, causing a detention of the 
ship from the 24th Jan. to the 18th Feb. 1916- 
The V o ltu rn o  was on charter to the Italian Govern' 
ment, and the vessel was off hire during each period 
of repair. The loss to the respondents from 
loss of hire during temporary repairs was agreed 
at lire 47,372.32, and during permanent repairs 
at lire 257,046.40, but a difference arose as to 
the date at which the rate of exchange f?r 
Italian lire should be taken, in order to ascertain 
the amount to be paid in English currency. T-’e 
question for decision is, whether in calculating the 
amount which the respondents are entitled to recover 
from the appellants in respect of damages for the 
loss of hire of their vessel, the rate of exchange 
should be taken as that ruling when the loss w»s 
incurred, or as that ruling when the assessment o’ 
damage was ascertained ?

The answer to this question depends, not on any 
technical rule of English procedure but on the 
principle of insuring to the injured party, as far 
possible the full measure of compensation to which 
he is entitled. The argument on behalf of the 
appellants is, that, in an action of tort, damages are 
not ascertained until they have been assessed, and 
that if, in the interval between the tortious ac 
which has occasioned the damage and the ascertain' 
ment of its amount there has been an 
the rate of exchange, the party injured 
of receiving the amount due to him as compensation, 
receive a greater or less amount, dependent on 
whether the rate of exchange has fluctuated favour
ably or adversely to his interest. I  think that there 
would be no answer to this argument if the probaW 
fluctuations in the rate of exchange between th 
date at which the loss is suffered and that at win- 
the amount of damage is acsertained are a relevam 
factor in determining what the amount of damage* 
s ould be. For reasons hereinafter stated, th<;1 
appears to me to be a fallacy in this contention' 
The argument for the respondents is, that t 
amount of loss consequent on a tortious act, such * -  
a collision at sea, falls to be determined at the da 
when it is suffered, and that the probability .g 
subsequent alterations in the rate of exchange - 
immaterial, and that the risk of alteration in * , 
rate of exchange is one which affects genera .

alteration ** 
will, instead
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the financial transactions between the two countries 
and is in no way connected either with the tortious 
act or with the ascertainment of the amount payable 
t° the injured party.

In  my opinion, this contention is correct. The 
Probability of the alteration in the rate of exchange 
«not an admissible factor in the ascertainment of 
the amount of damage, both on the ground of 
remoteness and on the ground that it is a matter 
"Inch affects generally all financial transactions 
and is in no way connected with the tortious act 
tof which the respondents are liable. To prevent 
Misunderstanding, I  desire to add that if the pro
bability of alterations in the rate of exchange 
pould be regarded as a relevant factor in ascertain- 
Mg the amount of damage, it would be within the 
discretion of a registrar to fix that rate, as at the 
date of the assessment, cfr at such other time as in 
bis opinion might be reasonably adopted to obtain 
a fair figure.

The necessity for transferring into English money 
. amages ascertained in a foreign currency, arises 
M the fact that the courts of this country have no 
Jurisdiction to order payment of money except 
M English currency. Considerations which are 
irrelevant in the ascertainment of the amount of 
damage are irrelevant in fixing a rate of transfer, 
and I  agree in the judgment of Hill, J. as confirmed 
y the Court of Appeal. In truth the risk of a 

subsequent fluctuation in the rate of exchange is a 
risk which the parties themselves respectively incur. 
P,it® incidence it may, in any particular case, 
ither mitigate or enhance the amount which, 

Under a stable condition of exchange, would be 
Payable to the injured party, but in itself it 
°annot affect the ascertainment of damages.

Of the many cases to which your Lordships were 
/ - r e d , the judgment of the Privy Council in 

iiOTwjrmji v. C om m issioners f o r  C la im s  on F ra n ce  
Kpapp 7) is most analogous to the present case, 

fin  .judgment of Sir William Grant is based on the 
nding that a wrong act had been done by the 
rench Government, and that restoration in a 
ebased currency is not restoration for the wrong 
dpe, and that, if the wrongdoer received the 
wgnats at the value of 50i .  he does not make 

ompensation by returning an assignat which is 
jPA worth 20/., but that he must make up the 
jf ®rence of the assignat at the different periods, 

the assignat at the later date had been worth
t  ?.re than the value of 50 J. I  think it would logically 
tli ?W’ 0n the iudgment of Sir William Grant, 

at the wrongdoer would have made full compen- 
ion by returning such a number of assignats 
Would have replaced the numbers received, 

jessed at the value of 50d.
the other cases cited refer to damages on breach 
-»tract, and not on tort. In  the case of contract 
doubt the parties may agree to make an alteration 

an ê ĉ ange subsequent to the breach of contract 
th e*fment in the assessment of damages, but in 
sid6 a . noe ° I any su°h agreement, the same con- 
is fra**°ns would be applicable whether the action 
I ) ;  j?sed on tort or on contract. In  the case of 
3 K *2  ̂n a n do v . S im o n  (124 L. T. Rep. 117 ; (1920) 
out ViT* *n ^le ^ourI  ° I Appeal, it was pointed 
of fi“at fluctuations in value subsequent to the date 
thetile breach were irrelevant considerations, on 
ig ground of remoteness, and that, where there 

"m arket, the damages is the market value of 
hav \ at n̂ne and place where they should 

e been delivered. I  agree with the judgment

of Scrutton, L.J. and for the reasons given by him. 
The same view is expressed by Vaughan Williams,
L. J. in M a n n e rs  v. P earson and  Son  (78 L. T. Rep. 
432 ; (1898) 1 Ch. 581): “ I t  seems plain that this 
mode of computing the value of foreign currency 
in English sterling, and thus converting the one 
currency into the other, is based upon damages 
for the breach of contraot to deliver the commodity 
bargained for at the appointed time and place, and, 
if this is so, it follows that the date as of which 
that value must be ascertained is the date of 
the breach, and not the date of the judgment.” 
In the same case Lindley, M.R. says that no claim 
by the plaintiff to damages can be supported, 
and that the judgment and trial of the action limited 
the right of the plaintiff to an account of what is 
due to him from the defendants. He held that the 
plaintiff was not entitled to have the dollars 
turned into English money until the amount due 
on taking the whole account was ascertained. I t  is 
not necessary in this appeal to consider the principles 
applicable to the taking of an account where no 
damages are claimed, but I  do not think that this 
case supports an argument in favour of the conten
tion of the appellants. In  his judgment, Lindley,
M. R. adopts the principle expressed by Lord 
Eldon in Cash v. R e u n io n  (11 Ves. 314): “ I  cannot 
bring myself to doubt that, where a man agrees 
to pay 100/. in London upon the 1st Jan. he ougnt 
to have that sum there upon that day. If  he fails 
in that contract, wherever the creditor sues him, 
the law of that country ought to give him just as 
much as he would have had if the contract had 
been performed.” I  will not detain your Lordships 
by reference to cases which have already b ee n  
fully dealt with.

In  my opinion the appeal should be dismissed.
Lord W r e n b u r y .—In  m y  opinion t h is  a p p e a l 

fails.
The action is for damages for tort. I t  is not a 

continuing tort. On the 30th Dec. 1917 and the 
18th Feb. 1918 the defendants, the owners of the 
V o ltu rn o , were by the plaintiffs’ wrong damaged 
to the amount of 47,372.32 lire in the one case 
and 257,046.40 in the other case, making together 
304,418.72 lire. On the 8th June 1920 the de
fendants’ claim was agreed, subject to the question 
of the rate of exchange to be taken in assessing the 
loss. On the 30th Dec. 1917 the rate of exchange 
was 39.90. On the 18th Feb. 1918 it was 41.30. 
On the 20th June 1920 it was 66.25. The order 
under appeal has taken 39.90 and 41.30 as the 
proper rates of exchange to be taken in measuring 
in English currency the agreed loss of 304,418.72 
lire. The appellant says that this is wrong.

Your Lordships who have preceded me have 
already reviewed the authorities ; it is unnecessary 
for me to do so again ; more usefully can I  state 
in my own words what I  think is the true principle. 
Assume that a judge is sitting in July to try an 
action for damages for a tort committed on the 
preceding 1st Jan. Let me express the judgment 
in the form of a declaration, followed by an adjudi
cation upon it. The judgment should, I  think, 
be as follows: Declare that on the 1st Jan. the 
plaintiff suffered by reason of the defendant’s tort 
a loss of 300,000 lire. Declare that on the 1st Jan. 
the equivalent sum in British currency was, say, 
7500/. Adjudge that the plaintiff recover against 
the defendant 7500/. There is no difference of 
principle arising from the fact that the loss is of 
lire as distinguished from, say, cows. If  the
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plaintiff had been damaged by the defendant 
tortiously depriving him of three cows the judgment 
would be : Declare that on the la t Jan. the plaintiff 
suffered by the defendant’s tort a loss of three 
cows. Declare that on the 1st Jan. the plaintiff 
would have been entitled to go into the market 
and buy three similar cows and charge the defendant 
with the price. Declare that the cost would have 
been 1501. Adjudge that the plaintiff recover from 
the defendant 1501. I t  would be n ih i l  ad  rem  to 
say that in July similar cows would have cost in 
the market 3001. The defendant is not bound to 
supply the plaintiff with cows. He is liable to 
pay him damages for having on the 1st Jan. 
deprived him of cows. The plaintiff may be going 
out of farming and may not want cows, or, when 
judgment is given, he may have enough already. 
The plaintiff is not hound to take cows and the 
defendant is not bound to supply them. The 
defendant is liable to pay the plaintiff damages, 
that is to say, money to some amount for the loss 
of the cows ; the only question is, how much ? 
The answer is, such sum as represents the market 
value at the date of the tort of the goods of which 
the plaintiff was tortiously deprived.

The argument to the contrary is that the 
defendant is bound by a pecuniary payment to 
put the plaintiff in a position as good as that in 
which he stood before the tort was committed. 
That is true, but it is necessary to add that, of 
which we have recently heard so much, in the form 
of a fourth dimension, namely, the consideration 
of time. The defendant is bound to make such 
pecuniary payment as would put the plaintiff 
at the date of the tort in as good a position as he 
would havê  been had there been no tort. If  the 
date taken be that not of the tort but of the judg
ment, it is giving the plaintiff not damages for the 
tort, but damages also for the postponement of the 
payment of those damages until the date of the 
judgment. If  such later damages can be recovered, 
as under circumstances they may be if the defendant 
improperly postpones payment, they would be 
recovered in the form of interest. They would 
he damages not for the original tort, but for another 
and a subsequent wrongful act.

All the authorities are in favour of this view 
except the decision of Roche, J. in K irs c h  v. A lle n  
(122 L. T. Rep. 159) and the American decision in 
M a rb u rg  v. M a rb u rg  (26 Maryland, 8). In  D i  
F e rd in a n d o  v. S im o n , Roche, J. himself decided in 
favour of this view, preferring it (unless the cases 
could be distinguished) to his decision in K irs c h  v. 
A lle n . His decision in D i  F e rd in a n d o  v. S im o n  
was affirmed on appeal (123 L. T. Rep. 105 ; 
(1920) 3 K. B. 409). The present case is in substance 
an appeal from D i  F e rd in a n d o  v. S im o n . In  my 
opinion that case was well decided. No difference 
arises by reason of the fact that this is an action 
of tort while that was an action for breach of 
contract. There is here no continuing tort.

I  think this appeal should be dismissed.
Lord Carson.—A collision occurred on the 

17th Dec. 1917 between the C e lia  and the V o ltu rn o . 
At the trial of the action on the 22nd July 1919, 
Hill, J. held both vessels equally to blame for the 
collision, and referred the question of damages 
to the Admiralty Registrar. The damages, 
however, were agreed on the 8th June 1920, 
and the reference was, therefore, not held. The 
damages were agreed in lire and the question 
this House has to decide is as to the proper

date upon which to calculate the rate of exchange 
in order to fix in English currency for the 
purpose of entering an English judgment the 
damages payable by the wrongdoer to a foreign 
claimant.

The registrar decided that the date of payment, 
by which I  understand him to mean the date at 
which the judgment is entered, is the time at 
which the rate of exchange should be taken. He 
did so on the authority of a decision of Roche, J- 
in K irs c h  v. A lle n  a n d  Co. (122 L. T. Rep. 159 ; 
123 L. T. Rep. 105), and he did so treating a 
decision of Bailhache, J. as distinguishable on the 
ground that such decision arose in a case of breach 
of contract.

Hill, J. reversed the decision of the registrar, 
holding, on the authority of D i  F e rd in a n d o  v- 
S im o n  and other cases, that where the damage8 
are assessed in a foreign currency they must, hi 
entering an English judgment, be converted into 
English money at the rate of exchange ruling at 
the date with reference to which the damages in 
the foreign currency have in law to be assessed. 
The Court of Appeal simply affirmed this judgment, 
feeling itself bound by the decision in the case of 
D i  F e rd in a n d o  v. S im on .

The V o ltu rn o  was an Italian ship, and was under 
requisition to the Italian Government under 8 
charter-party. By the terms of this charter- 
party hire was payable in Italian lire. By reason 
of the collision temporary repairs to the V oltu rno  
were made at Gibraltar, causing a detention of the 
ship from the 25th to the 30th Dec. 1917. Perm8' 
nent repairs were made at Newport News, causing 
a detention of the ship from the 24th Jan. to the 
18th Feb. 1918. The loss of the owners of the 
V o ltu rn o  by reason of such detention was in respect 
of the first period, 47,372.32 lire ; and in respect 
of the second period, 257,046 fire ; and these two 
sums amounting to 304,418.72 lire, were claimed 
as damages, and were apparently included in the 
damages agreed.

I t  was contended by the owners of the V o ttu rn 0 
that the rate of exchange should be taken either 
at the date of the writ or at the respective dates 
when the loss by detention was suffered, an 
Hill, J. adopted this latter view.

I t  is to be observed, as I  will try and show later, 
that there is very little authority until we coffle 
to recent decisions which can be held to lay down 
any rule on this subject, and the fact that the 
respondents put forward alternative dates show 
how uncertain the law is upon this subject, 
would also add that all the cases so far as I  kno  ̂
relied upon in the judgment of Hill, J. were case- 
of breaches of contract, and no different rule m 
damages in contract or tort was suggested in tb 
argument before this House. If  I  am right in (l1 
view I  have taken of the matter, the reasons win 
impel me to that view will apply a  /ortior* 
breaches of contract. The argument for 
appellants in support of their contention that tn 
date of the entry of the judgment is the prop‘s 
date to fix the rate of exchange is shortly as follow-■ 
The foreign litigant has suffered, as is agren0’ 
damages to the extent of 300,000 lire. On 
principle of re s t itu t io  ad in te g ru m , he is paid 3 0 0 ,(A 
lire ; he gets all the damage he has suffered and 
is all he would get if the claim was in Italy in8*6® 
of in England, and although those damages ha  ̂
referred to and are answered on the basis ox 
loss at an antecedent date, that affords no reas
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for awarding him either more or less owing to the 
fluctuations of the exchange one way or the other 
between Italy and England, which only means 
that the lira will buy more or less English money, 
ihe learned counsel for the appellants say further 
that the object, and the sole object, of translating 
the lire agreed upon into English currency is to 
comply with the requirements of English law—- 
that an English judgment for damages must be 
for a sum of English money in order to make the 
damages accessible by execution to the foreign 
litigant. This principle, they say, would satisfy 
the dictum of Lord Eldon in Cash v. K e n n io n  
(H Ves. 314), where he lays down: “ If  he fails 
»1 that contract, wherever the creditor sues 
him, the law of that country ought to give him 
Just as much as he would have had, if the contract 
had been performed.”

I  will deal shortly with the authorities later, 
yu what principle are we asked to enter judgment 
i°r the owners of the V o ltu rn o  for a sum of Emglish 
money which will to-day produce a much larger 
sum of lire than that which they themselves have 
agreed upon, or if the exchange had gone the other 
"’ay and the value of the lira had appreciated, a 
sUm of English money which would produce less 
loan the agreed amount '! I t  is said that the 
damages must be assessed with reference to the 
actual periods of detention. I t  is at that time 
that the owner suffers damages by loss of use. 
l^ith that I  entirely agree. But when it is added 
that it follows that that is also the date at which 
the exchange must be taken for the purpose of 
conversion with a view to entering judgment I  
do not follow the reasoning. I  assume that in 
assessing the damages all the necessary adjustments 
tr°uld be made and elements of damage considered, 
ft may be that, for instance, in the present case 
the temporary repairs at Gibraltar had to be paid 
111 sterling, and it would, of course, follow that the 
amount of lire which the sterling represented at 
be rate of exchange at that date should form 

an item in the damages. Similarly, if goods had 
o be bought in the market in England to replace 

bmglish goods not delivered under a contract with 
a foreigner, the date of such purchase would 
Necessarily fix the rate of exchange in assessing 
lbe damages. But I  do not think there is any 
°°nnexion between the fixing of the damages 
and the rate of exchange to be taken in relation 
0 certain items thereof at certain dates, and the 

rate of exchange to be fixed for the purpose of 
entering judgment.

f am, therefore, of opinion that the contention
the appellants is well founded and that the 

ene rule ought to be that the foreigner should,
• ben the damages as assessed or agreed upon are 
n foreign currency, receive under the judgment 
cither more nor less than that sum, and that the 

j'loper date to ascertain this is when the entry of 
Bi ment is being made for tne puroose of making 

judgment available.
ft may be said that where the rate of exchange has 

fn c  against the lira, the delay has prejudiced the 
applicant. I  do not think that can be considered, 
an rub' which has been applied must plainly 
jPPly whether the exchange is adverse or otherwise.

nt in any event to assign this as a reason for the 
, f; would be in reality to give damages for non- 
st ^menf> which, except under special circum- 
j ances, are never awarded in our courts: (for 

stance, see the judgment of Bailhaehe, J. in

B a r r y  v. V a n  den H u rk ,  123 L. T. Rep. 719; (1920) 
2 K. B. 709).

In  M a n n e rs  v. P earson  (78 L. T. Rep. 432 ; 
(1898) 1 Ch„ at p. 587) Lindley, M.R. says: “ To 
substitute English money for Mexican dollars any 
time a payment ought to have been made is not 
to take an account of what is due under the contract, 
but to give damages for any breach of it which 
the plaintiff can prove that the defendant com
mitted, which is a totally different matter.”

I  have examined the judgments delivered by the 
Court of Appeal in F e rd in a n d o  v. S im o n  (su p .) and 
also the judgments L e b a u p in  v. C r is p in  and in 
B a r r y  v. V an  den H u rk ,  all decided in 1920, but 
although they all seem to me to lay down and 
assert the same rule as that upon which Hill, J., 
following some of these judgments, acted and 
which I  have already considered, I  do not think 
the learned judges who decided them rest their 
judgments on any authorites, and rather assume 
that such a ride existed, or ought, as a matter of 
principle, to exist. The only case, apart from the 
recent authorities to which I  have referred, which 
seems to me to give us any assistance is the case 
of M a n n e rs  v. P earson, from which I  have already 
quoted.

Vaughan Williams, L.J. no doubt in that case 
laid down the principle which is contended for 
by the respondents in the present case, but he was a 
dissenting judge, and his judgment cannot be 
reconciled with the judgments delivered by the 
majority of the court, Lindley and Rigby, L.JJ.

Although that action may have to some extent 
turned on the form of the action, it is to be noted 
that judgment was given for an account on the 
4th Nov. 1897 ; the account was delivered on the 
13th Nov. 1897, showing an amount due to Aug. 
1896, yet upon an application by the plaintiff 
claiming that the rate of exchange should be 
fixed at the date when the account showed the 
amount due, namely, Aug. 1896, the court decided 
that the rate of exchange should be taken not as 
of that date, but as of the date of the account 
under the judgment, viz., the 13th Nov. 1897.

We have not been referred to any rule laid down 
in any English text writers, but under American law 
the rule, as I  have stated it, seems to prevail. 
Sedgwick, 8th edit., vol. 1, s. 274, states the rule 
that, generally speaking, the exchange is to be 
estimated at time of payment, and in support 
quotes a number of American authorities, including 
the case of M a rb u rg  v. M a rb u rg  (26 Maryland, 8), 
to which we were referred, and which Sir John 
Simon admitted was, for what it was worth, an 
authority in favour of the appellants. Of course, 
such authorities are not binding in any way upon 
us, but they seem to me to be sound in principle, 
and I  think the discussion of the question in 
Story’s Conflict of Laws, 8th edit., ss. 308-315, 
leans to the same conclusion.

I  would refer also to Westlake’s Private Inter
national Law, 5th edit., s. 226, p. 315, where the 
learned author supports the view I  gave already 
indicated.

I  am therefore of opinion that the arguments of 
the counsel for the appellants should prevail, 
and that the appeal should be allowed.

Solicitors for the appellants, Thom as Cooper and 
Co.

Solicitors for the respondents, W ill ia m  A .  C ru m p  
and So».
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Sulitctai (Committee of tfje Council.

Oct. 24, 25, a n d  N o v . 8, 1921.
( P r e s e n t :  Lords S u m n e r , P a r m o o r  and W r e n - 

b u r y , a n d  S ir  A r t h u r  C h a n n e l l .)

T h e  R a n n v e ig . (a )

O N  A P P E A L  FR O M  T H E  P R IZ E  C O U R T, E N G L A N D .

P riz e  C ourt— Agreem ent by  a llie s  w ith  n e u tra l 
co u n try  conceding r ig h t to  trade in  c o n d it io n a l 
contraband— Cargo o f  c o n d itio n a l con traband  
destined f o r  G erm an base o f  sup p lies— S eizure  
d u r in g  A rm is tic e .

O n  the 30th  A p r i l  1918 a n  agreement was made 
between the U .S .A . a n d  N o rw a y , an d  was assented 
to  by  the U n ite d  K in g d o m , un d e r w h ich  N o rw a y  
agreed n o t to export to  G erm any fo o d  s tu ffs  
except f is h  in  q u a n titie s  no t to exceed 48,000 tons  
p e r a n n u m . T h is  q u a n tity  w as d u ly  exported by  
N o rw a y  u n d e r N o rw e g ia n  G overnm enta l licence, 
the m o n th ly  to ta l exported be ing reported by N o rw a y  
to the U n ite d  K in g d o m . D u r in g  the A rm is tic e  
the R. w as on a voyage to S te ttin  u n d e r such  
licence an d  w ith in  such co n d itio n . S te tt in  was  
a d m itte d ly  a G erm an base o f  supp lies . T h e  R. 
a n d  her cargo were taken as p r iz e  by  H .M .S . V. 

H e ld , th a t re ad ing  the agreement as a whole, each 
con trac ting  p a r ty  undertook ce rta in  specified ob lig a 
tions, nam e ly , on the p a r t  o f  the U n ite d  States, to  
fu r n is h  to N o rw a y  ce rta in  supp lies , a n d  o n  the p a r t  
o f  N o rw a y , to p lace  re s tr ic tio n  on  her exports to the 
C e n tra l Powers. N o rw a y  n e ithe r ob ta ined n o r  
acqu ired  a  r ig h t f o r  her subjects to s h ip  a n d  c a rry  
c o n tra b a n d ;  n e ithe r d id  the be lligeren t pow ers  
release th e ir  r ig h t  to cap tu re  contraband.

H e ld , fu r th e r ,  tha t since the c o n d itio n s  o f  the 
A rm is tic e  were qu ite  consistent w ith  the m a in te n 
ance o f  the G erm an o rgan isa tions  i n  v iew  o f  a  
possib le renew al o f  ho s tilit ie s , a n d  since the s h ip 
owners ca rried  a  complete cargo o f  c o n d itio n a l 
contraband bound to a n  enemy base o f  supp lies , 
both sh ip  a n d  cargo were subject to condem nation . 

Jud gm en t o f  S i r  H e n ry  D u ke , P . (reported  15 A sp . 
M a r .  L a w  Cas. 292 ; 124 L . T .  R ev. 635 ; (1920)
P . 177) affirm ed.

A p p e a l  from a  judgment of the President of the 
Prize Court (Sir Henry Duke, reported 15 Asp. 
Mar. Law Cas. 292 ; 124 L. T. Rep. 635: (1920) 
P. 177).

In s k ip ,  K.C. and B a llo ch , for the owners of the 
R annve ig .

Leek, K.C. and R o la n d  B u rro w s  for the owners of 
the cargo.

Sir G ordon H e w a rt (A.-G.), Sir E rn e s t P o llock , 
(S.-G.) and Pearce H ig g in s  for the Procurator- 
General.

The considered opinion of their Lordships was 
delivered by

Lord S u m n e r .—This is an appeal by Norwegian 
shipowners, the Aktieselskabet Osterjolingen, and 
by German cargo-owners, the Reichsfisch-versor- 
gung, against a decree whereby a cargo of salted 
herrings in transit from Christiansand to Stettin 
and the steamship R annve ig , on which it was laden 
were condemned, the first as being conditional 
contraband bound to a German base of supply, and
(«) R ep o rte d  b y  E d w a r d  J . M . Chaplt .v , E s q ., B a r r is te r -

si t-L a w .

the second as having carried it with full knowledge 
of its character and destination. Both appellants 
relied chiefly on an international agreement, called 
the Norwegian-American Agreement, dated the 
30th April 1918. The German cargo-owners 
appeared and claimed the benefit of this agreement 
and were heard without objection to argue that it 
was binding on the Crown, which is not contested, 
and that it assured to the traffic in question, 
immunity from capture and condemnation. This is 
the main question in the appeal. The shipowners 
claimed that under this agreement, read in combina
tion with another called the Tonnage Agreement, 
made between His Majesty’s Government and the 
Norwegian Shipowners’ Association in the previous 
November, they were entitled to carry this cargo to 
Stettin without interference, or at least were 
reasonably warranted in so reading the agreements 
and therefore should not suffer condemnation of the 
ship.

There is a passage in the President’s judgment 
which their Lordships will mention before passing 
on. He observes, and apparently as a step in hi® 
train of reasoning : “ To license such a transaction 
on the part of an alien friend would be to license 
an unneutral act, whereby he must of necessity l°se 
his character of friend. There is nothing in the 
terms of the agreement which shows an intention to 
authorise Norwegian traders to do any act incon
sistent with neutrality. The Norwegian trade with 
Germany in fish which is provided for is, in ®X 
opinion, that trade only which is consistent with 
neutrality, and not trade which is contraband.”

This passage, doubtless by inadvertence, appealS 
to assume that the carriage of the cargo in question 
would, apart from the Norwegian-American agree- 
ment, have been an unneutral act in the carrier, 
and that to have permitted it to be shipped would 
have been a breach of neutrality on the part of the 
Norwegian Government. I t  is not, however, the 
crucial point of his decision. The carriage 0 
contraband, though hazardous, is not an unlawf® 
or an unneutral trade. The fact that it is subject t 
the right of the belligerent to prevent it by capture 
on the high seas makes it necessary to conside 
whether the appellants in this case are ielievea 
from the consequences of such capture by the ope® 
tion of the agreements in question.

The Norwegian-American agreement had on 1 
face many objects, and in construing it they rn®̂  
be borne in mind. Furthermore, it is material 
remember that it was entered into by the Norweg® ̂  
Government on the one hand through its speC1® 
representative, and on the other by the chair®® 
of the War Trade Board of the United States, 
organisation empowered to make such a contra], 
on behalf of the United States. The agree®6̂  
subsequently received the adherence of van” 
Allied Governments, and more particularly of tb 
of His Majesty. y

When this agreement was entered into Norw 3 
had undoubtedly a strong interest in obtaining fr‘ 
the Allied and Associated Powers, especially fr 
the United States, an agreement for a full sUP?£r 
of the commodities which were necessary to 
economic life and prosperity, but in Europe,1 . 
there were supplies which she desired to obtain ir 
the Central Powers, and this involved the ®a 
tenance of Norwegian exports in exchange an 
sea-borne traffic, probably in Norwegians b°tt 
as much as in German, for the purpose of transp 
ing it. Equally important to her, perhaps ®
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1 important stm, was the observance of her obligations 
of neutrality and the avoidance of any voluntary 
discrimination between one combatant power and 
another. On the other hand, though there is 
nothing in the record to furnish direct evidence on 
this point, their Lordships cannot without affecta
tion ignore what must be common knowledge— 
that in the spring of 1918 the problem of intercept- 
lng contraband traffic between Norway and Stettin 
ivas one which presented to the Allies difficulties not 
attaching to the control of traffic in the North Sea. 
their Lordships have been invited to hold that the 
object, or at least one object, of the stipulations of 
this agreement with regard to the export of herrings 
to Stettin was to induce the Norwegian Government 
*o effect to do for the Allied Powers what they could 
dot then do for themselves, and to secure by agree
ment restriction of the traffic in food within 
moderate limits. It  may be so, but their Lordships 
cannot undertake to determine the meaning of a 
bitten agreement by considering the results winch 
may follow from its terms. It  is equally possible 
hat its object was to enable Norway, by stipulations 

made by the Norwegian Government in the interests 
m the country, to find a profitable and secure outlet 
°r a portion of her herring catch, to obtain by way 

01 Quid p ro  quo a corresponding supply of German 
manufacturers, and above all, to silence any possible 
complaint from the Central Powers that an agree
ment had been made which involved discrimination 
against themselves. The agreement as a whole has 
compromise writ large upon the face of it. One 
“Pulation answers another; but who can now 

estimate the relative weight of each ? Their Lord- 
, ups have no information before them which would 
? an adequate justification for giving to particular 

Phrases a meaning based on the precise objects or 
Jm relative importance of the various clauses, and 
must perforce refer to the words used for their
meaning.
r .Again, in point of form, conventional terms 

rating to exports of Norwegian commodities from 
°rwegian waters would naturally be expressed as 
Qdertakings by the Norwegian Government, not as 
°ences accepted by it from the hands of foreign 

Powers. A sovereign State, scrupulously mindful of 
e obligations of neutrality, and justly resolute to 

 ̂amtain its own dignity and independence, would 
c Prompt to reject language which might, imply 
e permission of another power to take this 

that action as to the goods to be shipped 
board its own ships in its own ports; 

coin' °n ”̂ e 0*Ler hand, the United States 
l„md have no interest in imposing on Norway 

hguage suggesting the acceptance of permission 
°m abroad, since for practical purposes the mere 

suffi ^taking of the Norwegian Government was 
e m°lent to ensure any results that were decided. It  
¡„'mot. however, be denied that if, upon a sufficient 
(in "cement or by inadvertence, the Norwegian 
,.x°V( mnient did, in truth, assent to language clearly 

Pressing the grant of permission by the United 
ates to export herrings in a certain measure from 
yway, the matter was entirely within its com- 
r?nee and the language must be read as it stands, 

of Aeir Lordships accordingly turn to the wording 
mat ■ mstrument. Art. 3, par. 1, is particularly 
sid enah L- begins by a statement that, for con- 

««ions recited “ the Norwegian Government 
to t)fS hhR following restrictions of her exports 
" ill116 Central Powers or their allies, v iz.: “ Norway 

not export to the Central Powers or their allies

or
on

food-stuffs of any kind except fish and fish products. 
Fish and fish products may be exported in quantities 
not to exceed 48,000 tons per annum export weight.” 
and then, after defining “ fish” and “ fish pro
ducts,” it proceeds : “ There shall be no export to 
Germany or her allies of any oil or derivations 
thereof, of fish or of any marine animals. The 
quantity of fish and fish products which may be 
exported to Germany and her allies shall not exceed
15.000 tons in any three months, and the amount 
which such export is more or less than 12,000 tons 
in any quarter must be deducted from or added to
12.000 tons the following quarter.”

Manifestly in form the whole of the article above 
quoted is an undertaking by the Norwegian Govern
ment, unless the two sentences containing the words 
“ fish products may be exported ” and “ the 
quantity . . . which may be exported ” can
be read as permissive words, uttered by the United 
States and conferring on Norway an American leave 
and licence to do certain things.

There is an observation to be made here which, 
though general, is of actual assistance. I t  is this : 
The language of this agreement, when it is the 
language of the United States, may be treated as 
being the language of His Majesty’s Government, 
and, whatever its form, if it amounts in substance to 
a licence from the Crown covering the traffic now 
in question the appeals succeed. I t  would be 
pedantic and unworthy of the dignity of the Crown 
if their Lordships were to draw a distinction between 
the promise of a licence to the Norwegian Govern
ment and the possession of a licence from the Crown 
by the particular persons engaged in this adventure. 
Lord Ellenborough, C.J. in U sp a rich a  v. N oble  (13 
East, 332) laid down a similar proposition.

If  His Majesty’s Government have given assent 
to a contract which, reasonably construed, involves 
permission to those engaging in this trade to carry 
it on free from the exercise of belligerent rights, those 
rights are waived and a court of prizecannot enforce 
them. The ultimate question before the President 
was: “ Does the agreement, rightly construed,
amount to a waiver of the belligerent rights of the 
Crown in regard to contraband trade of the kind in 
question ? ” Before their Lordships it is : “ Have 
the appellants succeeded in establishing that the 
conclusion of the President in the negative was 
wrong ? ”

With the assistance of counsel their Lordships 
have examined every relevant word in this docu
ment, but it. would be unprofitable to repeat at 
length the arguments on either side, as applied 
clause by clause and sentence by sentence. I t  
often happens in questions of construction that the 
meaning of a passage will finally turn on the 
impression which it produces on individual minds, 
rather than on logical deductions or grammatical 
analysis. The word “ may,” twice used in the 
passage quoted, is at least indeterminate. Even 
if it were supposed to be a part of the agreement 
where the United States speaks, there is the ques
tion whether it means “ You may export without 
interference from the Allies’ cruisers ” or “ You may 
export without its being a breach of contract on your 
own part, that is without complaint on ours.” To 
read it as meaning “ Norway contracts not to 
export foodstuffs other than fish and fish products ; 
these she may or may not export up to 48,000 tons, 

ut she undertakes not to export more,” is reason
able and more in accordance with the scheme of the 
article than to read it as meaning “ Norway under
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takes not to export foodstuffs other than fish, and 
the United States permit Norway to export from her 
own ports 48,000 tons of her own fish.”

Thus Norway’s agreement relates only to the 
excess of 48,000 tons, while as to that quantity it 
remains outside the contract and her original 
freedom of action is unaffected. The Allies, on the 
other hand, accept the obligations which Norway 
imposes upon herself as sufficient, and there is no 
stipulation on their part which restricts their right 
to interfere with this traffic. This likewise is left 
outside the agreement and unaffected. The 
President’s conclusion is in favour of the former 
reading. I t  is true that there is a later passage, 
which runs : “ Nothing herein contained shall be 
construed to authorise or permit the exportation to 
Germany or her allies of pyrites in any form except 
pyrites cinders.” but this is a denial of a licence, not 
the grant of one, and all that can be said is that if 
these words contemplate a licence by the United 
States to Norway, which need not be decided, the 
parties showed that their vocabulary contained 
much more apt words—namely “ authorise ” and 
“ permit ”—than a mere “ may,” which is adapted 
to either purpose.

Although objection may be well taken in some 
respects to his reasoning, their Lordships are unable 
to say that the construction adopted by the learned 
President was wrong, or that he ought to have been 
satisfied that the belligerent rights of the Crown had 
been waived. Beading the agreement as a whole, 
the construction which is most consistent with its 
language, in their Lordships’ opinion, is one by 
which each contracting party undertakes certain 
specified obligations—namely, on the part of the 
United States, to furnish to Norway certain supplies, 
and on the part of Norway, to place restrictions on 
her exports to the Central Powers. In  other respects 
the rights of each party remain unaffected. Norway 
neither obtains nor requires a right for her subjects 
to ship and carry contraband; the belligerent 
powers make no release of their rights to capture 
contraband.

There remain but two minor points. I t  is said 
that after the Armistice it cannot be presumed that 
Stettin was still a military or naval base of supplies, 
as during actual hostilities it had so often been found 
to be. The answer is that the record contains no 
evidence of any change and that the Armistice was 
an Armistice only and quite consistent with the 
maintenance of the German organisations in view of 
a possible renewal of hostilities. The other con
tention is that the shipowners acted in good faith 
(which is not denied) and reasonably read the agree
ment as permissive, and therefore should not suffer 
condemnation of their ship. Their Lordships think 
that those who know all the material facts, as these 
shipowners did, and rely on a reading of a written 
instrument, which proves to be wrong, do so at their 
peril. They can no more rely on such an error 
than upon ignorance of the law. If  they read it 
aright they were in the right; not having done so, 
they are in the wrong. They carried a complete 
cargo of conditional contraband bound to an enemy 
base of supplies with their eyes open, and the usual 
consequences follow.

Their Lordships will humbly advise His Majesty 
that the appeal should be dismissed with costs.

Solicitors: for the shipowners, B o tte re ll and 
R o c h e ;  for the cargo owners, W altons  and C o.; 
for the Procurator-General, T re a s u ry  S o lic ito r.

Oct., 27 a n d  N ov . 21, 1921.
(Before Lords S u m n e r , P a r m o o r , W r e n b u r y  and 

Sir A r t h u r  C h a n n e l l .)
E g y p t ia n  B o n d e d  W a r e h o u s e  C o m p a n y  L i m i t  m i 

v . Y e y a s u  G o s h i  K a is h a  a n d  a n o t h e r . ( a )

A P P E A L  FR O M  T H E  S U P R E M E  C O U R T FO R  E G Y P T , VICE 
A D M IR A L T Y  J U R IS D IC T IO N  I N  P R IZ E .

P rize  C ou rt—J u r is d ic t io n — T h ird  p a r ty  procedure 
—In d e m n ity .

I n  Oct. 1915, a  Japanese f i rm ,  as owners, obtained 
f r o m  the P riz e  C o u rt, E g y p t, a n  order f o r  the r e l e a s e  

o f ce rta in  goods seized i n  the G erm an steam ship I -  
T h e  goods were in  the a p p e lla n ts ' warehouse, who 
he ld  them  as agents f o r  the m arsha l. A  large 
p o r t io n  o f  the goods were in  e rro r fo rw a rd e d  10 
E n g la n d  ins tead  o f  to J a p a n  as the owners o f the 
goods had d irected. T h e y  issued a  w r it  in  the 
P riz e  C o u rt, E g yp t, aga ins t the m a rsh a l c la im in g  
damages f o r  negligence. T h e  m a rsh a l served on the 
a p p e lla n ts  a  th ir d  p a r ty  notice c la im in g  to t>e 
in d e m n ifie d . T h e  a p pe llan ts  d ispu ted  the ju r is -  
d ic t io n  o f the P r iz e  C o u rt, but on  a  p re lim in a ry  
h e a rin g  the ju d g e  d ism issed the ob jection, the appej' 
la rd s  not a p pea ring . T h e  case was subsequently 
tr ie d  a n d  ju d g m e n t was g iven f o r  the owners a g a i’!S 
the m a rsha l, an d  f o r  the m a rsh a l ag a ins t the appe ' 
la rds. T h is  appea l was brought aga ins t the la d "  
p a r t  o f the ju d g m e n t, w h ich  i t  w as contended v # ’ 
made w ith o u t ju r is d ic t io n . _

H e ld , th a t there was no ju r is d ic t io n  i n  the P r iz e  C old  
to  decide, as between p a rtie s  some o f  w hom  
no t p a r lie s  to  the P r iz e  ^proceedings, d is p u te  
no t in v o lv in g  the con s id e ra tion  o f  the jus belli 0,1 
a r is in g  ou t o f  fa c ts  w h ich  occurred a fte r 0,1 
effective release o f  the goods to  a  c la im a n t. P'urther, 
there w as n o th in g  i n  the P r iz e  C ourt R ules no r "J 
O rder X L V ., w h ich  p ro v id e d  f o r  the c a llin g  !,i °; 
th ir d  p a rtie s  aga ins t w hom  the r ig h t o f  in d e m n ity  ‘ 
cla im ed .

A p p e a l  b y  the third parties from a  judgment o f  *d,e 
the Prize Court, Egypt.

I t .  A .  W rig h t, K.C. and Hon. S. O. H e n n  C o ilin ’1’ 
for the appellants.

D . Stephens, K.C. and B o llo c k , fo r  the respondent 
the owners of the goods.

Sir Gordon H e w a rt (A.-G.) and B ow dea d , for 
respondent, the marshal.

Their Lordships’ judgment was delivered by
Sir A r t h u r  C h a n n e l l .—This is an appeal ft'0”1 

His Britannic Majesty’s Supreme Court in EgyP ’ 
exercising jurisdiction in prize. The appellan 
the Egyptian Bonded Warehouse Company LinuW~ 
are an Egyptian company who were employed by * 
marshal of the Prize Court to warehouse g°0<\ t 
which came into his charge as marshal. The n1̂  
respondents are a Japanese firm, who claimed, 
owners, 171 cases of aniline dyes which had nit 
part of the cargo of the German steamer ^
seized as prize within the district over which 1 
Prize Court of Egypt had jurisdiction, and place0 
charge of the marshal of the court, and by him 
housed with the appellants. . t

On the 4th Oct. 1915, the Japanese firm (the AU. 
respondents) obtained from the Prize Court an or 
for the release to them of the 171 cases which t 
claimed. It  will be necessary to state hereafter ^  
greater detail what was done upon this order.̂ ...

; j )  Beported by W. C. Sandfokd, Esq., B a rr i* ter'* ,‘ 
L a w .
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the result was that through the mistake of someone, 
150 out of the respondents’ 171 oases got shipped to 
England instead of Japan, as they had desired and 
directed. On the 27th Deo. 1916, the first respon
dents, by a writ issued out of the Supreme Court, and 
entitled “ Vice Admiralty Jurisdiction in Prize,” 
commenced proceedings to recover damages from the 
marshal for alleged negligence in respect of the 150 
cases. There was some delay in proceeding with the 
action owing, perhaps, to the fact that the then 
marshal, Mr. Wallis, died, and on the 8th Feb. 1918, 
the writ was amended by striking out his name, 
leaving it as a writ against the marshal of the court, 
without naming the successor in the office. By this 
time the'defence of the marshal had been taken up 
by His Majesty’s Procurator-General in Egypt, 
presumably for the reason that negligence being 
alleged against a public officer in the execution of 
his duty, it was right that the action should be 
defended at the public expense, and especially as 
the individual then holding the office could not 
be personally responsible for any default of his 
Predecessor.

On the 8th March 1918, the procurator-general 
acting on behalf of the marshal defendant, issued 
from the court, and procured to be served on the 
appellants, a third-party notice, stating that the 
defendant claimed to be indemnified by the appel
lants on the ground that the negligence complained 
°f was committed by the appellants as his agents, 
and giving notice to the appellants to enter an 
appearance if they wished to dispute the plaintiffs’ 
claim in the action, and that in default of appearance 
they would be deemed to admit the validity of any 
judgment, and their liability to indemnify. The 
appellants did not enter an appearance, taking the 
yiew that the Prize Court had no jurisdiction to 
*ssue the notice. Their main ground appears to 
have been that as Egyptian subjects they could 
°uly be sued by a foreigner in the mixed court, and 
ibey must have given some notice of these con
tentions, for the next proceedings was an argument, 
before Mr. Peter Grain, one of the judges of the 
c°urt, on the point of jurisdiction. The appellants 
"’ere not represented, but the plaintiffs in the action 
aPpeared by counsel, and the Procurator 
aPpeared for the marshal. Both seem to have 
argued in support of the jurisdiction.

On the 28th June 1918, the judge delivered judg
ment to the effect that the Prize Court had juris
diction. On this the appellants (by leave, necessary 
°Wlng to the time having expired) entered an 
aPpearance under protest, and the case was tried, 
'v.db the result that judgment was given for the 
Plaintiffs in the action for damages, the amount to 
6 ascertained by an inquiry, which was directed; 

and for the marshal, as against the third parties, 
hat he was entitled to be indemnified by them, 
rom this judgment the appellants appeal to this 
pard, on the ground that the court had no juris- 
iction to entertain and decide on the third-party 
°tice, and also that even if it had, the decision was 
rong on the merits. The marshal also entered an 
Ppeal, but on petition by him to this board he was* 
n the 7 th Feb. 1921, struck out as appellant 
hd made a respondent on the terms that his argu- 

fi was l'0 be restricted to his claim to be indemni- 
eJ~ by the appellants.

is th 0n^  a P P ea l  now before the board, therefore, 
that of the Bonded Warehouses Company against 

th& i^&ment, holding them liable to indemnify 
e marshal against the claim of the Japanese 

V o l . X V .,  N . S.

firm, and the main question for consideration 
is whether the Prize Court has jurisdiction to 
decide any such matter. The interlocutory judg
ment delivered by Grain, J. goes through 
and quotes the authorities which show that a 
Prize Court has jurisdiction over the incidents as 
well as the principal matter of prize, but he does 
not refer to the facts of the present case, nor say 
why he considered they brought the case within 
the rule which he laid down. I t  is possible that 
the facts had not then been brought fully to his 
knowledge. It  must, however, have been clear 
that the complaint was about matters which had 
arisen after the release of the goods. The com
munications which passed immediately after the 
release were proved at the subsequent trial and 
are summarised in the final judgment. They were 
in writing, except that there were a few telephonio 
communications, the effect of which appears by 
the letters which are set out in the record. The 
order of release, dated the 5th Oct. 1915, was 
formally drawn up, and was on the 6th Oct. sent in 
a letter from the advocates acting for the claimants 
in prize to the appellants, the Warehouse Company. 
That company carried on business not only as 
warehousemen, but also as forwarding and shipping 
agents and the letter of the 6th Oct. gave directions 
to the company to take delivery of the goods 
released, and to arrange for their shipment to 
Japan.

Further letters passed as to further information 
which the appellants required in order to be able 
to ship the goods. The order of release was re
turned in order that the advocates might get an 
addition to it which would prevent difficulties 
with the Customs authorities, and facilitate the 
shipping. The correspondence from the first shows 
that the appellants accepted the directions given 
to them, and agreed to hold for their owners the 
goods to which the release related, and which were 
described in a schedule to the order by the marks 
on them. The Bonded Company, however, kept 
no books distinguishing for whom they held goods, 
or even showing what they had in stock, and this 
the trial judge very naturally held to be negligent. 
I t  seems to have been the practice for the marshal 
to give to the Bonded Company documents called 
delivery orders, directing the company to hold 
to their own order goods in their warehouse then 
standing in his name. This seems to have been 
done when it was proposed to send goods away 
to show that the marshal had no further claim, 
and as an authority to deal with the goods as 
forwarding agents. Such a document was given 
on the 18th Oct. in reference to the 171 cases 
which had been released, but it does not mention 
the release, or the name of the plaintiffs, or of 
their advocate to whom the order of release had 
been given. I t  was in precisely the same terms 
as a document which had been given on the 14th 
Oct., intended to relate to goods which had been 
condemned, and which it was proposed to ship 
to England, and in respect of which the Bonded 
Company was to act as shipping agents for the 
marshal himself. These documents appear to 
have been given at the request of the Bonded 
Company when it was desired to deal with the 
goods, but it is clear that they were treated as 
mere matters of form, and that the company did 
not wait for such orders to be given before they 
accepted directions for shipment. The document 
of the 14th Oct. was the cause of the trouble,

3 D
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because the list attached to it included, as well 
as the marks of condemned goods, the marks of 
150 out of the 171 cases which had been released 
to the plaintiffs. The case of the marshal is that 
he employed the company to make out this list, 
and merely put his signature to it when presented 
to him for signature. This is the basis of his claim 
for indemnity. The goods named on it were not 
shipped until the 27th Oct., but'then they were, 
and no comparison of the lists having been made, 
the 150 cases were included in the shipment. On 
the 16th Oct., before the shipment, and when the 
goods were still in their warehouses, the company 
had written to the advocate of the plaintiffs a 
letter distinctly accepting his orders as to the 
disposal of the 171 cases, but there was further 
delay in shipping the plaintiffs’ goods, as there 
was a prohibition against exporting aniline dyes 
from Egypt, and it was necessary to get dispensa
tion for these goods, and it was not until the 4th 
Dec., when all these difficulties were removed, 
and the goods were about to be shipped that the 
mistake was discovered.

On these facts their Lordships are clearly of 
opinion that before the cause of complaint of the 
plaintiffs arose, not only had the 171 cases been 
released to them by order of the court, but the 
release had been acted on by attornment, if that 
last step was necessary to prevent their ceasing 
to be prize goods. They had, in fact, in their 
Lordships’ view, ceased to be prize goods.

Passing now to the authorities on the jurisdiction 
of the Prize Court, the most important are referred 
to in the judgment of Peter Grain, J. What they 
show is that the Prize Court has exclusive jurisdic
tion over the question of prize or no prize, and 
also over all questions which depend for their 
proper determination on the question of prize or 
no prize, the reason being that prizes are acquisi
tions jure b e lli, and that ju s  b e lli is to be determined 
by the law of nations, and not by the municipal 
law of any country. Thus in L e  C a u x  v. E den  
(2 Douglas, 594), it was held that an action for 
false imprisonment for detention of a passenger 
on a ship alleged to have been wrongfully captured 
in war could not be entertained by a common law 
court, because it could not decide the question of 
rightful or wrongful capture. In  that case the 
whole question was discussed very fully, and with 
great learning. So the claim for freight on a 
voyage interrupted by capture, and continued to 
a different port by direction of the captors, can 
only be dealt with in the Prize Court, for the right 
to the freight contracted for for the intended 
voyage is lost by the non-completion of that voyage, 
and the only freight which could be recoverable 
would be that which the Prize Court might award, 
applying its rules to the particular circumstances of 
the capture, on which it alone could adjudicate. 
This was held in the C ors ica n  P r in c e  (1915. 112 
L. T. Rep. 475 ; (1916) P. 195; 13 Asp. Mar. 
Law Cas. 29), and the decision on that point was 
approved by this board in the S t. H e len a  (13 
Asp. Mar. Law Cas. 488 ; 115 L. T. Rep. 465), 
although there the appeal was allowed on other 
grounds. This doctrine as to prize jurisdiction 
over what are called incidental matters, meaning 
matters which depend for their decision on 
prize or no prize, is well established, but it 
obviously has no application to the present case, 
where the claim for indemnity in no way required 
the consideration of any question of prize law or

international law for its determination. The prize 
court also has the incidental jurisdiction which is 
necessary to enable it to keep control over the 
captured ship or goods, pending the decision as to 
whether or not they are lawful prize, in order that 
the court may be able to deliver them to whomso
ever they may decide to be entitled. The learned 
judge in this case quotes a passage from Storey 
(Pratts’ Storey, edit. 1854, pp. 30 and 31), (also 
quoted by Sir Samuel Evans in the C ors ica n  P rin ce  
(su p .), stating that the Prize Court will follow 
prize proceeds into the hands of agents or other 
persons holding them for the captors, or by any 
other title. “ I t  may proceed to enforce all right« 
and issue process, therefore, so long as anything 
remains to be done concerning the subject matter. 
In  a note to Storey at the end of the passage quoted 
there is a reference to H om e  v. C am den  (2 H. B I 
533), where the House of Lords reversed » 
decision of the Common Pleas, granting a prohibi
tion, in respect of an order made after sentence of 
condemnation by the Prize Court, but before an 
appeal from the sentence to the Commissioners of 
Appeal in Prize had been disposed of. In  that case 
many points were argued, but on this point the judg
ment proceeded on the view that owing to the appea 
the property had not finally vested, and therefore 
there was jurisdiction. If  there had been no 
appeal (and there has been no appeal from the 
release in the case now before the board) it woul 
seem that there could have been no jurisdiction after 
sentence.

Grain, J. concludes his judgment by saying 
that the Prize Court can follow prize goods through 
all incidents or torts concerning them, and “ lts 
jurisdiction continues so long as anything remains to 
be done touching the subject matter.” He must, 
therefore, have thought that the tort complained o 
in this case had been committed whilst something 
remained to be done in the matter, whereas the 
further investigation of the facts at the trial seems 
to their Lordships to show that that was not so- 
There are matters of form in the procedure of the 
Prize Court here which must not be lost sight o -  
If  the decision of the court against the marshal i 
based on the disciplinary jurisdiction of the cour 
over its officer, the usual way of commencing 
proceedings would be for the party aggrieved to ca 
on the court by motion to exercise its jurisdiction  ̂
and not by issuing a writ for damages against tm 
marshal. It  was probably the issuing of the win 
which led to the idea that a third-party notice mign_ 
be issued, but there is no trace of any such practic  ̂
in the Prize Court. There is nothing in the Pr*? 
Court rules here, which it is stated were adopted 1 ‘ 
the Court in Egypt, providing for the calling in ° 
third parties against whom the right of indemJU ■’ 
is claimed, and as it is a new practice introduced . 
the Judicature Acts, it cannot be incorporated . 
Order XLV., providing for the old practice of * 
High Court of Admiralty in Prize being followed ’ 
cases not provided for by the new rules. I 
Lordships, however, would not desire to b a s e t h  

decision in this case on any matter of form. I . • 
base it on the broad view that there is no jurisdicti ^  
in the Prize Court to decide as between parties, so 
of whom have not been parties to the prize Proc,efiie 
ings, disputes not involving the consideration of ^  
ju s  b e lli, and arising on facts which have occuri 
after an effective release of the goods to a claim»1 
Their Lordships decide nothing as to the judgn]® t 

6 against the marshal, as there is no appeal ag»1
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ff*. and of course nothing as to the right to indemnity, 
or as to the question of contribution between tort 
feasors which the appellants desired to raise on the 
appeal. Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, and the 
Judgment of the Prize Court against the third parites 
mcluding, of course, the order for costs, should be 
set aside, and that the appellants should have their 
costs of the appeal paid by the second respondent, 
and that the first respondents should bear their own 
costs of the appeal.

Their Lordships propose to make no order to give 
the appellants their costs in the court below, as the 
costs there would mainly have been occasioned by 
the dispute as to the indemnity decided against 
the appellants on the facts, and it would involve a 
difficult taxation to apportion the costs in the court 
below properly payable by each party.

A p p e a l allow ed.

Solicitors for the appellants, V a llance  and 
" a llan ce .

Solicitors for the respondents, L a tte y  and H a r t  ;  
t re a s u r y  S o lic ito r.

COURT OF APPEAL.

T h u rs d a y , J u n e  2, 1921.
(Before B a n k e s , W a r r i n g t o n , and S c r u t t o n , 

L.JJ.)
T r o y  v .  E a s t e r n  C o m p a n y  o f  W a r e h o u s e s  

I n s u r a n c e  a n d  T r a n s p o r t  o f  G o o d s  a n d  
A d v a n c e s  L i m i t e d  ( o f  P e t r o g r a d ) . (a )

a p p e a l  f r o m  t h e  k i n g ’ s  b e n c h  d i v i s i o n .

C arriage  o f  goods— S h ip p in g  a n d  fo rw a rd in g  agents— 
T h ro u g h  b l l  o f la d in g — P rep aym en t o f  lu m p  sum  
fre ig h t —- Consignee v o lu n ta r i ly  ta k in g  d e live ry  
° f  goods a t  p lace sho rt o f  o r ig in a l d e s tin a tio n— 
F re ig h t f o r  u n pe rfo rm e d  p o r t io n  o f  tra n s it  u n 
expended— P r in c ip a l o r agent —  O b lig a tio n  to 
account.

he p la in t i f f  de livered to the defendants in  L ive rp o o l 
® forge q u a n tity  o f  c iga rs  and  cigarettes f o r  carriage  

. P e tro g ra d  viâ Vladivostoclc, a t the ra tes (p re - 
r io u s ly  quoted by  the de fendants) o f  41. 7s. 6d. 
P er ton  f o r  the sea p o rt io n  o f  the ca rriage  to 
Vlad ivostock, a n d  991. 10s. p e r ton  f o r  the la n d  

p o r t io n  fro m  V lad ivostock to P e tro g ra d , a n d  on  
he term s o f  a  docum ent in  the fo r m  o f  a  b i l l  o f  
ad in g , w h ich  stated th a t “ Goods are  fo rw a rd e d  

° n  the basis o f  the present e x is tin g  t a r i f f  a n d  in  
accordance w ith  the exceptions and  (o r) con d itions  
°J the ra ilw a y  com panies, steam sh ip  lines , o r 
other tra n sp o rt m ed ia  concerned in  the ca rriage , 
and  we o n ly  act in  o u r ca p a c ity  as s h ip p in g  and  
fo rw a rd in g  agents w ith o u t re s p o n s ib ility  on  o u r  
p a r t  f o r  o ther tra n s p o rt m ed ia  concerned in  the 
f  a n sp a rt,”  a n d  “  F re ig h t on above goods payab le  

L iv e rp o o l.”  T h e  p la in t i f f  d u ly  p re p a id  a t 
'V ffrpool the a m o u n t o f  the fre ig h t,  w h ic h  was 

l - f o r  the sea p o r t io n  o f  the ca rriage , a n d  9281. 
_ J ° f t h e  la n d  p o r t io n , a n d  i t  w as assumed by the

 ̂ 0  R e p o r te d  b y  T .  W .  M o r g a n  a n d  W .  C . S a n d f o r p  
Esqra., Barrist,Ar*-A.k-T,aw.

p la in t i f f  th a t the rates w h ich  the defendants had  
quoted to the p la in t i f f  were in tended  to cover the 
de fendants ' re m une ra tio n . T h e  consignee o f  the 
goods, ow in g  to the in te rn a l troub les in  R u ss ia , 
v o lu n ta r i ly  elected to take  d e live ry  o f  the goods 
a t V lad ivostock. T h e  de fendants had  n o t p a id  
the ra ilw a y  com pany a n y  sum  o f  m oney in  respect 
o f  ca rriage  f ro m  V lad ivostock to  P etrograd . T h e  
p la in t i f f  c la im e d  to recover back the sum  o f  9281. 
as m oney received by the de fendants as the p la in t i f f ’s 
agents a n d  no t expended by them.

R o w la tt, J .  held, th a t as the sum  p a id  to the defendants  
by the p la in t i f f  in  L iv e rp o o l was a  lu m p  sum  f o r  
p ro c u r in g  the ca rriage , an d  in c lu d e d  the de fendants’ 
re m u n e ra tio n , they were u n de r no  o b lig a tio n  to 
account to the p la in t i f f  f o r  a n y  p o r t io n  o f  the 
m oney w h ic h  w as n o t expended by reason o f  the 
consignee e lecting to take d e live ry  a t a  p lace  short 
o f  the o r ig in a l d e s tin a tio n  o f  the goods.

H e ld , th a t on  the fa c ts  the defendants were i n  th is  
tra n sa c tio n  a c tin g , no t as fo rw a rd in g  agents, bu t 
as p r in c ip a ls ,  a n d  th a t the ju d g m e n t o f  R o w la tt, J . 
was rig h t.

A p p e a l  by the plaintiff from a judgment of 
Rowlatt, J. in an action tried in the Commercial 
Court.

The plaintiff claimed from the defendants 
928/. 5s. as money had and received by the defen
dants as the plaintiff’s agents and not expended 
by them. In  Oct. 1916 the plaintiff employed 
the defendants, who were shipping and forwarding 
agents, to arrange for the carriage of a quantity 
of cigars and cigarettes for the plaintiff from 
Liverpool to Petrograd v ia  Vladivostock. The 
goods were to be delivered at Petrograd to one 
Aristotles Kalogeropulo. The defendants had, at 
the plaintiff’s request, quoted for the sea portion 
of the carriage to Vladivostock and for the land 
portion from Vladivostock to Petrograd by “ Grande 
Vitesse.” The plaintiff delivered the goods to 
the defendants at Liverpool for carriage to Petro
grad at the rates so quoted—namely, 4/. 7s. 6d. 
per ton for the sea portion to Vladivostock and 
991. 10s. per ton for the land portion from 
Vladivostock to Petrograd, and on the terms of 
a document which provided ( in te r  a l ia )  that the 
defendants were acting only in their capacity 
as shipping and forwarding agents, without responsi
bility for other transport media concerned in the 
transport, and that the freight on the goods was 
to be payable in Liverpool. The defendants 
delivered to the plaintiff an account which included 
an item of 928/. 5s. for the carriage and charges 
in respect of the goods from Vladivostock to 
Petrograd ; and the plaintiff duly paid the same 
to the defendants. Nothing was expressly arranged 
with regard to the remuneration of the defendants, 
but it was assumed by the plaintiff that the rates 
quoted by the defendants to him (the plaintiff) 
at his request, included their own profit.

When the goods arrived at Vladivostock the 
consignee considered it advisable, in view of the 
condition of affairs in Russia at the time, that the 
goods should not be forwarded along the Siberian 
Railway to Petrograd. He accordingly intercepted 
the goods at Vladivostock and accepted delivery 
of them there, and the remainder of the transit 
was abandoned. Thereupon the plaintiff brought 
this action, claiming to recover back from the 
defendants the sum of 928/. 5s. which related 
to the part of the transit which was abandoned,
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alleging that as that sum was paid by him to the 
defendants in respect of carriage from Vladivostock 
to Petrograd, the defendants were liable to repay 
the sum in question as money received by them as 
the plaintiff’s agents because they failed to make 
arrangements to enable the goods to be forwarded 
from Vladivostock to Petrograd. The defendants 
denied that they were the agents of the plaintiff, 
aDd by their defence they alleged that the consignee 
intercepted the goods at Vladivostock, and thereby 
released and discharged them from all responsi
bility, liability, and obligation with respect to the 
goods or to any further carriage or forwarding 
thereof.

Sir M .  M .  M a cnagM en , K.C. and IF. A . J o w it t for 
the plaintiff.—The plaintiff is entitled to recover 
the amount claimed as money received by the 
defendants as the plaintiff’s agent and not expended 
by them.

H . S im m o n s  for the defendants.—The plaintiff 
is not entitled to recover, because the payment was 
an absolute payment to the defendants of a lump 
sum for services rendered, and not as agents for 
the plaintiff, and they are not accountable for any 
sums not expended. Moreover, the consignee inter
cepted the goods and thereby released the defend
ants from any further responsibility in the matter. 
But the contract between the plaintiff and the 
defendants was one undivided contract. The 
defendants were ready to fulfil their part of the 
contract. He referred to :

L o n d o n  a n d  N o r th  W estern R a ilw a y  v. B a rt le tt ,  
5 L. T. Rep. 399 ; 7 H. & N. 400 ;

H o u g h  an d  Co. v. M a n za n o s  a n d  Co., 4 Ex. Div. 
104 ; 27 W. R. 536 ;

B y rn e  v. S ch ille r , 1 Asp. Mar. Law Cas. I l l  ; 
25 L. T. Rep. 211 ; L. Rep. 6 Ex. 319 ;

Jones v. E u ro p e a n  an d  G enera l E xp re ss  C om 
p a n y , 15 Asp. Mar. Law Cas. 138 ; 124 L. T. 
Rep. 276 ; 90 L. J. 159 K. B.

R o w d a t t , J.—This case raises an important and 
apparently a novel point. The defendants are 
shipping and forwarding agents. The plaintiff 
desired to consign some cigars from Liverpool to 
Petrograd v ia  Vladivostock, and he approached 
the defendants with a view to getting this transac
tion carried through. The defendants quoted 
rail transit prices from Vladivostok to Petrograd, 
(1) for carriage by “ grande vitesse ” and (2) for 
carriage by “ petite vitesse.” The plaintiff elected 
to have the goods sent by “ grande vitesse ” and 
delivered the goods to the defendants, who issued 
a document in the nature of a bill of lading, the 
exact meaning of the terms of which I  need not, 
I  think, determine. Thé defendants sent in an 
account to the plaintiff quoting a price from 
Vladivostock to Petrograd. No doubt they made a 
profit for themselves on the transaction, but the 
amount of their remuneration does not appear in 
the account. The question is whether the plaintiff 
can recover back from the defendants the amount 
which they would have paid for railway carriage 
from Vladivostock to Petrograd, having regard to the 
fact that the consignee elected to accept delivery 
of the goods on their arrival at Vladivostock. 
I t  cannot be contended that the plaintiff would be 
entitled to get back all the money paid by him to 
the defendants in respect of the procurement of 
carriage from Vladivostock to Petrograd, because 
if he revoked the agency he could not expect to

recover profits to which the defendants are 
reasonably entitled. My attention was called to 
a decision of my own in which I  said that forwarding 
agents were not carriers and were not responsible 
beyond making the arrangements with the carriers. 
In  other words, they are agents to effect carriage 
and not carriers. Jones v. E u ro p e a n  an d  General 
E xp re ss  C om p any  (sup .).

To say, however, that the defendants’ duties 
were not higher than that of agents does not help 
much. This case cannot be decided merely by 
labelling the defendants “ agents ” or “ non
agents.” I t  turns on this fact. The defendants 
were paid a lump sum to procure carriage out of 
which they were to pay the actual carriers and get 
their own remuneration. They are not account
able for the way in which they spent that sum- 
Whether they paid more or less does not concern 
the person who employed them. No one can, 
therefore, revoke any part of the contract for the 
carriage and call on the defendants to account 
for the sum saved by the defendants by reason 
of the agency having been revoked and full advan
tage not having been taken by the consignee of 
the original contract.

For these reasons, I  am of opinion that the 
plaintiff’s claim fails, and there must be judgment 
for the defendants with costs.

Ju d g m e n t f o r  the defendants.

The plaintiff appealed.
Sir M .  M .  M acnaqh ten , K.C. and IF. A .  J o w i t t  

for the plaintiff.
H . S im m o n s  for the defendants was not called.
B a n k e s , L. J . —This is an appeal from a judgment 

of Rowlatt, J . ,  and the material facts appear to 
be these. The plaintiff, a merchant in London, 
was anxious to make the necessary arrangements 
for the conveyance of a large quantity of cigars ant 
cigarettes, running into tons by weight, to PeV0' 
grad, to a customer there, under conditions tba 
would enable him to secure payment for his good» 
from his customer, and he apparently employed a 
firm of Messrs. Morgan to inquire as to the arrange
ments that it was possible to make, and Messrs- 
Morgan got into touch with the defendants, whose 
full name is “ The Eastern Company of Warehouseŝ  
Insurance and Transport of Goods with Advances 
Limited (of Petrograd),” and one can gather th 
nature of their business partly from their title, 
and partly from the places where their branc 
offices are situate, apparently all over Russia an̂  
in Persia and all over the Continent of Europe a* 
far as Samarkand, Taschkent, and other places.

The goods were in London and therefore it worn 
be necessary to arrange for the transmission of rh 
goods from London to any port to which they we 
shipped, and also to arrange the route by wluc 
they should be conveyed. Apparently differed 
routes were discussed, but finally the route settle  ̂
on, was Liverpool to Vladivostock, and Vladivostok 
to Petrograd ; that meant, of course, a conveyanc* 
partly by sea, and partly by land. Messrs. Morg8̂  
apparently discussed with the defendants the la11̂  
portion of the conveyance, and a question 
as to whether the goods when they arrived 
Vladivostock should be sent on by “ grande vitesse 
or “ petite vitesse.” In  order to enable Mes8^  
Morgan, or Mr. Troy, to decide which m e th o d  
dispatch should be adopted, the defendants ^110 
prices for the “ grande vitesse ” and the “ Pet, f 
vitesse,” which prices appear in a letter of
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20th Sept. 1916 ; they quoted 32s. per pood of 
36 lb. by “ grande vitesse ” and 15s. per pood by 
“ petite vitesse,” which runs into big figures, being 
991. odd a ton by “ grande vitesse.” There is 
nothing to indicate, and it is not suggested, that 
that was a quotation obtained from the Trans- 
Siberian Railway and was the Trans-Siberian Rail
way’s charge, it was the defendants’ figure which 
they were prepared to include in a through rate 
from Liverpool to Petrograd, and a through rate 
which was to form part of a payment which had to 
he made in advance. Messrs. Morgan decided for 
Mr. Troy that the goods should go by “ grande 
vitesse,” and after enquiries it was ascertained 
that there was an available steamer, the Tydeus, 
belonging to Messrs. Holt, which was sailing, I  
think in October, and which could take the goods, 
¡f they were in Liverpool in time to be put on board. 
It  was decided to send the goods by that vessel, 
and Messrs. Morgan issued a consignment note to 
the defendants notifying that the goods had been 
Sent from London to the defendants’ order at 
Rirkenhead (on quay) for the T yd eus , for the pur
pose of being forwarded to this Russian customer 
at Petrograd. The freight and other charges were 
to be paid by Messrs. Morgan. The goods arrived 
at Liverpool and were put on board the vessel, 
and the shipowner issued a bill of lading in respect 
°f the goods, the freight for which was payable in 
advance, and that was a freight arranged between 
the defendants and the shipowner. The vessel 
arrived at Vladivostock and the goods were dis
charged there. All we know about the state of 
things at Vladivostock is that there was certainly 
a very considerable difficulty in getting goods from 
Vladivostock to Petrograd by the Trans-Siberian 
Railway, and if the Russian customer had insisted
u.Pon their being taken to Petrograd, very con
siderable delay would have occurred before there 
Would have been any “ grande vitesse ” to take 
them there.

I  think the only conclusion one can arrive at on 
this part of the case is that for reasons, the full 
details of which we do not know, it suited the 
Russian customer’s purse better to take delivery 
°t the goods at Vladivostock than at Petrograd, 
aUd he did so. There is no evidence that it was 
^possible to convey the goods from Vladivostock

Petrograd, or that the circumstances were such 
■bat that part of the adventure must be said to 
have been frustrated. The learned judge offered the 
Plaintiff an opportunity of considering whether his 
Position would not have been better by obtaining 
■he necessary evidence and perhaps putting forward 
a different form of case, but the plaintiff did not 
aveep that offer and was willing to stand upon 
■he position which he made before the learned judge, 
and which he has repeated here to-day, which is 

'at the defendants were in the position of agents 
merely, and therefore were in the position of persons 
'.ho had, as agents, received instructions to make 
be necessary arrangements for the conveyance of 
,hese goods from Vladivostock to Petrograd by 

grande vitesse,” that the instructions and 
authority to make those arrangements were revoked 
More the arrangements had been made or the 
Mendants had entered into responsibility, and 
hat, under those circumstances, the plaintiff is 

i htitled to recover so much of the amount which 
. 6 paid the defendants in advance for the entire 
Journey as represents the portion of the journey 

°m Vladivostock to Petrograd.

That case depends entirely upon the plaintiff 
being in a position to show that the defendants 
were in the position of agents merely. In  my 
opinion, the plaintiff, upon the documents, fails 
in establishing that position. He can only found 
the case by laying undue emphasis upon the part of 
the defendant’s title in which they describe them
selves as “ forwarding agents,” and the accident 
that the defendants let him know how they made 
their charge for doing what they did in regard to 
these goods for the journey of the goods from 
Liverpool to Petrograd. When the documents 
are looked into, it appears to me in this case that 
although the defendants describe themselves as 
forwarding agents, and although they disclaim any 
personal responsibility for any mishaps on the 
voyage due to acts of any person employed by them, 
they, in fact, did accept the position of issuing 
themselves the through bill of lading for the goods 
with all the liabilitites attaching to that position, 
subject, of course, to the protection which they 
afford themselves by the exceptions.

Under those circumstances it appears to me that 
this is not a case of principal and agent at all, 
but of two independent contracting parties, one of 
whom describes himself as a “ forwarding agent,” 
but although under the circumstances and on 
occasions the defendants may act as mere agents 
in this case they have not acted or purported to act 
as mere agents carrying out their principal’s instruc
tions ; they were required to undertake the position 
of principals, it was an essential condition of their 
obtaining this business that they should themselves 
issue a through bill of lading, and by issuing the 
through bill of lading, they made manifest the fact 
that in this particular transaction they were inde
pendent contracting parties.

It  was one of the terms of their contract that 
they should be paid the full freight in advance. 
The freight, it is true, was made up of three items; 
one was the “ sea freight to Vladivostock at 87s. 6d. 
per 40 cubic ft. ; carriage and charges from Vladi
vostock to Petrograd per “ grande vitesse,” and bills 
of lading—two sets 5s.”  I t  was a mere accident 
that the defendants rendered their account in that 
form. They were under no obligation to do so ; 
they might have charged a lump sum, in which 
case it would have been very difficult as it seems 
to me for the plaintiff to have even formulated 
a case founded on his present contention, but it 
was, and is described in the through bill of lading as 
“ freight on the above goods payable in Liverpool.” 
The amount was paid in Liverpool; it was freight 
paid in advance, and in my opinion Rowlatt, J. 
was quite right in saying that upon the facts of 
this case there was no reason for departing from 
the rule applicable under ordinary circumstances 
to freight payable in advance, and it gave the 
plaintiff no right of action to say : “ You describe 
yourselves as ‘ forwarding agents,’ and, in fact, 
quoted me the figures and showed me the figures 
which made up the total claim which I  paid and 
under those circumstances I  am entitled to treat 
you as my agent to whom I  gave instructions to 
make a contract with the Trans-Siberian Railway ; 
you have not done it, and therefore you must 
pay me back so much of the total amount as has 
reference to that part of the journey. In my 
opinion, the view taken by Rowlatt, J. on the 
facts was right. This case is quite distinguishable 
from the case cited to the learned judge (Jones v. 
E u ro p e a n  a n d  General E xp ress C om p any  L im ite d ,
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15 Asp. Mar. Law Cas. 138 ; (1920) 124 L. T. 
Rep. 276 ; 90 L. J. K. B. 159; 25 Com. Cas. 
296), and I  think his decision in that case was 
quite right upon the facts as far as they 
are disclosed in the reports. I  think, for the 
reasons I  have given, the two cases are clearly 
distinguishable.

W a r r in g t o n , L.J.—I  am of the same opinion. 
On the 14tli Oct. 1916 the defendants, who are 
described as “ The Eastern Company of Warehouses, 
Insurance and Transport of Goods with Advances 
Limited (of Petrograd),” gave to the plaintiff 
through their agents, Messrs. Morgan, in Liverpool, 
a document which is, in fact, a through bill of 
lading. It  states that they have “ received for 
shipment in apparent good order and condition ” 
and so on “ per steamer T yd eus  or other steamer 
from Liverpool to Vladivostock, thence by convey
ance to Petrograd, there to be delivered unto Mr. 
Aristoteles Kalogeropulo, Petrograd,” the goods 
which are described in the document and they are 
“ to be delivered at the aforesaid port (or so near 
thereto as she can safely get) subject to the con
ditions and exceptions hereof.” The document 
also contains the stipulation “ Freight on above 
payable in Liverpool.” The goods were duly 
delivered to the defendants and were shipped by 

'them on the steamship Tydeus, and on the 18th Oct. 
the defendants sent to the plaintiff through their 
agents, Messrs. Morgan, an account expressed to 
be an account for freight and charges. The freight 
was divided into two parts : 1251. as freight and 
charges to Vladivostok, and carriage and charges 
from Vladivostock to Petrograd 9281., and on the 
20th Oct. the plaintiff, in accordance with the 
contract, paid the whole of that freight, 
10531. 19s. 8d. In fact the goods instead of being 
carried from Liverpool to Petrograd, were carried 
from Liverpool to Vladivostock, and there, to 
follow the allegation in the points of claim, 
Mr. Kalogeropulo took delivery of the goods end 
the goods were not carried from Vladivostock 
to Petrograd.

The plaintiff brings this action for the recovery 
of 9281., that part of the freight which represents 
the carriage from Vladivostock to Petrograd, and 
he contends, and he puts his case upon the footing 
that the defendants were mere agents entrusted 
with the sum in question to be expended by them 
in procuring the carriage of the goods from 
Vladivostock to Petrograd, and that as that sum 
was not expended, or as to so much of it as was 
not expended, the plaintiff is entitled to recover 
from the defendants as his agents. It  is admitted 
on the part of the plaintiff, that if the defendants 
were not the mere agents, as he alleges they were, 
but if they had been the actual carriers of the 
goods, then the plaintiff, having paid the whole 
freight in advance, could not have recovered any 
part of it by reason of part of the transport not 
having been effected by the defendants. The 
question to my mind is whether the defendants 
are to be treated as if-they were mere agents, such 
as they are alleged to be by the plaintiff, or whether 
they are independent contractors who have con
tracted with the plaintiff for the transport of 
the goods from Liverpool to Petrograd. In  my 
opinion, the question turns entirely upon the 
construction of the document to which I  have 
already referred. That document is to all intents 
and purposes a through bill of lading; it contains 
an obligation on the part of the defendants, having

accepted the goods, to deliver them to the ultimate 
consignee at Petrograd. I  think the true view 
of that contract is this : that they, the defendants, 
are not the actual carriers ; the contract is never
theless one for carriage of the goods, it being under
stood between the parties that the actual carriage 
has to be performed not by the defendants them
selves, but by persons employed by them. It  13 
admitted that the plaintiff would have no right to 
inquire into the mode in which the sum in question 
had been expended by the defendants had the}' 
actually procured the carriage of the goods from 
Vladivostok to Petrograd, and it seems to me 
once you have that admission, it is impossible 
to say that the defendants were mere agents such 
as they are suggested to be by the plaintiff. I  
think, as I  have already said, the true effect of the 
contract is that it is really a contract of carriage, 
and that the case must be decided in the same way 
as it would have had to be decided had the defem 
dants been ordinary carriers to whom freight had 
been paid in advance and, therefore, the plaintiff s 
claim, which is for the return of part of that freight, 
has, rightly, been held by Rowlatt, J. to fail. The 
judgment of Rowlatt, J., in my opinion, must he 
affirmed, and the appeal dismissed.

Scrtjtton, L .J .—I  agree. , , • jB A p p e a l d ism issed '

Solicitors for the appellant, Hon. F . * • 
M acnagh ten .

Solicitors for the respondents, Leader, Plunkett, 
and Leader.

F r id a y ,  J u ly  8, 1921.
(Before Lord S t e r n d a l e , M .R ., A t k i n  and 

Y o u n g e r , L.JJ.)
T h e  B r is t o l  C i t y , (a ) 

a p p e A l  f r o m  t h e  a d m i r a l t y  d i v i s io n .

L im ita t io n  o f  l ia b i l i t y — Vessel no t equipped with  
p ro p e r g round  tackle—C o llis io n — Unseaworthiness  
—“ A c tu a l f a u l t  o r p r iv i t y  ” o f  owners— M erchant 
S h ip p in g  A c t 1894 (57 <fe 58 V iet. c. 61), s- 593-

Sect. 503 o f  the M e rch a n t S h ip p in g  A c t 1894 casts 
the onus  »p o n  p la in t i f f s  in  l im ita t io n  ac tions °J 
show ing  th a t ivha t happened occurred w,thou  
th e ir  f a u l t  o r  p r iv i t y .

T h e  B. C. was a n  u n fu rn is h e d  vessel no t fnlJV  
equipped w ith  g round  tack le , a n d  no t s u p p ly  
w ith  engine pow er. The bu ild e rs  (represent 
her ow ners) gave in s tru c tio n s  tha t she should  
towed f ro m  C a rd if f  to B r is to l by  tw o tups- 
One tug  w as la te  in  a r r iv in g , an d  the m a rw** 
superin tenden t in  charge started the towaSe 
w ith  one tug  on ly . T h e  weather, w h ich  
no t good, became unexpectedly worse, an d  the t0 '1 
rope, w h ich  was ro tten , broke. T h e  B. C. had oW9 
one an cho r on board, and  about fo r ty -e ig h t fathor<u 
o f  w ire  rope, no cables, no w ind la ss , a n d  n°  
hawse p ipe s . T h is  equ ipm ent fa i le d  to ho ld  her, 
a n d  she d r if te d  across the bows o f  the J. E., a sal 
in g  vessel a t anchor, do ing  her m uch d a rtu tp ' 
The owners o f  the B. C. cla im ed , u n de r sect. p1. 
o f  the M e rch a n t S h ip p in g  A c t  1894 , to l im i t  th i* 
l ia b i l i ty .

H e ld , u p o n  the advice o f  the n a u tic a l assessors, thal
JS v 7 i

the B. C. ought to have been fu rn is h e d  w ith  a t j ea

(a) Reported by W . C. Sandford, Esq.,
Uw.
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tw o anchors a n d  p ro p e r g round  tackle , a n d  th a t she 
w as no t seaworthy, th a t the c o llis io n  w as due to 
the la ck  o f  equ ipm ent, a n d  th a t the bu ild e rs  (who  
were also owners o f  vessels) be ing aw are  o f  the fa c ts  
as regards the equ ipm ent o f  the vessel, cou ld  no t 
establish th a t the co llis io n  took p lace  w ith o u t th e ir  
“  ac tu a l f a u l t  o f  p r iv i t y ,” w ith in  the m e an ing  o f  the 
section, a n d  were no t, therefore, en titled  to a  l im i ta 
t io n  decree.

Jud gm en t o f  D uke , P . a ffirm ed.

A p p e a l  b y  th e  p la in t i f f s  f r o m  a  ju d g m e n t  o f  
Duke. P . re fu s in g  t o  g r a n t  t o  th e  p la in t i f f s  a  d e c re e  
° f  l im i t a t i o n  o f  l i a b i l i t y .

The plaintiffs were the builders of the B r is to l C ity , 
but by an amendment were substituted as plaintiffs 
ln the place of the owners.

The Merchant Shipping Act 1894, by sect. 503, 
sub-sect. 1, provides:

The owners of a ship, British or foreign, shall not, 
where all or any of the following occurrences take 
place without their actual fault or privity ; (that is to 
say>) . . . ( d )  Where any loss or damage is 
caused to any other vessel . . . by reason of the
JWproper navigation of the ship ; be liable to damages 
beyond the following amounts . . . (ii.) In
respect of loss of, or damage to, vessels . . .  an 
aggregate amount not exceeding eight pounds for 
each ton of their ship’s tonnage.

Bateson, K.C. and N o a d  for the appellants.— 
The plaintiffs were depending on the towage being 
made with two tugs, and if it had been so made, 
there was an ample margin of safety. It  is true she 
bad no hawse pipes, but she would have been safe 
Without them with two tugs. The plaintiffs are 
*r°t mariners, nor did they know that the weather 
was bad, and that there was only one tug towing, 
and they were not doing anything unreasonable 
ln giving the instructions which they gave :

L e n n a rd 's  C a rry in g  C o m p a n y  v. A s ia t ic  
P etro leum  C om p any , 13 Asp. Mar. Law Cas. 
81; 113 L. T. Rep. 195 ; (1915) A. C. 705.

Lie accident was due to two causes—Captain 
Barclay started with one tug only, and a rotten 
tow rope broke. The plaintiffs were not responsible 
¡or these causes. If  the plaintiffs’ instructions 
bad been followed, the vessel would have been 
’n a fit condition for the towage.

L a in g , K.C. and A . E . N e lson  for the respondents.
The vessel had no hawse pipes nor ground tackle, 

and Mr. H ill knew of this. He is a shipowner, as 
'Veh as a ship builder, and should know that in this 
condition the ship was not seaworthy. He knows 
that accidents may happen, and that if such an 
a°cident should happen as in fact did happen, 
^ 0und tackle would be necessary. There was, 
herefore, actual fault or privity on his part, in 
,.tmg the ship put to sea. in an'unsea worthy con- 
nion, and he is not entitled to a limitation decree.
Bateson, K.C. replied.
Lord S t e r n d a l e , M.R.—The B r is to l C ity  was 

y f . unfurnished vessel, built at Bristol by the 
Plaintiffs, and sent from there to Cardiff to take on 
loard her engines. From there she was to be towed 
uck to Bristol to be fitted. The voyage was a 

m°rt one. She was taken across by two tugs, and 
he intention of the owners was that she should be 
r°ught back by two tugs. She was not in fact so 
” ought back. When she had her engines on board

the second tug had not arrived, and Captain Barclay 
the marine superintendent in charge of her, decided 
to start with only one tug. She had then only one 
anchor on board and about forty-eight fathoms of 
wire rope, no cables, no windlass, and no hawse pipes. 
As she was coming across the tow rope, which was 
rotten, broke, and Captain Barclay, after trying 
unsuccessfully to pick up the tug, let go the one 
anchor, which did not hold. The B r is to l C ity  
drifted for, it is said, about ten minutes, and finally 
brought up simply by coming across the bows of the 
J o h n  E n a . Much damage was done to the latter 
vessel, and the plaintiffs now seek to limit their 
liability.

To limit liability is always hard upon the person 
injured; yet one cannot help feeling a certain 
sympathy with the plaintiffs, because two unfor
tunate things happened which they could not have 
contemplated. They did [not contemplate that 
Captain Barclay would start with one tug only. It  
appears that he made inquiries about the weather 
and as to the state of the barometer before starting. 
The weather at that time was not good ; it unexpec
tedly got worse before the B r is to l C ity  tried to 
anchor, and that, no doubt, was the cause of her 
drifting. The President seems to have thought 
that Captain Barclay was justified in starting when 
he did, but it appears to me that, on the evidence, 
I  should have been inclined to hold the contrary. 
The other thing that the plaintiffs did not know was 
that the tug’s rope was rotten, and they could not 
be expected to know that. The President, however, 
has found, on the advice of the Elder Brethren, 
that without proper ground tackle the ship was not 
seaworthy—that is to say, that although she might, 
and in all probability would, have come across safely 
if all had gone right, still, if anything had happened 
to make it necessary for her to help the tugs, then she 
was not properly equipped with ground tackle so as 
to be in a position to help. It  seems to me that that 
is to a great extent a matter df nautical skill, and 
we have therefore taken the opinion of our assessors. 
I  put the question to them in this way : “ Consider
ing the ordinary chances of navigation on such a 
voyage as this, was the B r is to l C ity , in the condition 
in which she was, reasonably fit for the voyage, 
taking into account the fact that it was intended 
that she should be attended and towed by two 
tugs ? ” The answer was : “ No, the anchor and 
length of wire were insufficient; she should have had 
two anchors and a proper amount of cable.” That 
agrees with the advice given to the President ; 
and even if I  wished I  should have difficulty in 
differing from it, but I  need hardly say that I  do not 
wish to differ from it.

That leaves the questions, (1) Was the absence of 
proper equipment the cause of the accident ? and 
(2) did the accident happen without the fault or 
privity of the plaintiffs ? On the first question, it 
seems to me that the lack of proper equipment was 
the cause of the accident. It  is very likely that if 
Captain Barclay had not started with only one tug 
the accident would not have happened, nor would 
it have happened if the tow rope had not broken 
but all these things having happened, the last factor 
is that the vessel, not being provided with proper 
ground tackle, did not bring up, but drifted down 
on to the J o h n  E n a . I  have not asked the assessors 
to put the chances into figures, but the Elder 
Brethren in the court below thought that it was 
about ninety-nine chances to one that, with proper 
ground tackle, the collision would have been
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averted. I  think, therefore, that the want of that 
equipment was a real cause of the accident.

The next question is whether the accident 
happened without the actual fault or privity of the 
owners within the meaning of sect. 503 of the 
Merchant Shipping Act 1894. [His Lordship read 
the section.] I  think by the section the onus is upon 
the plaintiffs to show that what happened occurred 
without their fault or privity. In  the court below 
Mr. Hill, senior, was called as representing the 
plaintiffs. He evidently knew very little about the 
matter. The plaintiffs did not really know what 
fault or privity was going to he alleged against 
them, and they only called the elder Mr. H ill 
because he happened to be in London. Upon this 
appeal being entered, an affidavit was put in by his 
partner, Mr. Hill, junior, who did know something 
about it, for he said that the business connected 
with the vessel going to and from between Bristol 
and CardifE was under his management and super
vision, and he knew that the ship was not fitted 
with hawse pipes, that she had no windlass, and 
was provided with one anchor. He goes on to say 
that the equipment was identical with that of 
other vessels under the same conditions. Then he 
says : “ I  am not a mariner, and have no knowledge 
of the handling of vessels.” But he knew the facts, 
and the statement that he was not a mariner is not 
sufficient to show that he did not know that this 
equipment was inadequate. Mr. Hill, senior, did 
know something about these matters, for he gave 
an answer that, in the ordinary course of events, 
a vessel would not be sent to CardifE and back 
without hawse pipes if it could be helped. I  do 
not think it unfair to Mr. H ill, junior, to say 
that probably he would have given a similar 
answer to his father. But I  do not base my 
judgment on that. Mr. H ill is a ship-owner, 
as well as a builder, and it seems to me that 
the two things must be taken together. The one 
capacity cannot be separated from the other. He 
has been sending vessels up the Channel for some 
time, and, in my view, persons in his position must 
be taken to know something about their business, 
and the equipment necessary to make a vessel sea
worthy. I t  is true he says that he has on other 
occasions sent vessels equipped like this ; but he 
does not say that he does not know the consequences 
of sending a vessel on a voyage, however short, 
without some proper ground tackle; and that 
obligation is not displaced by his saying : “ I  am not 
a mariner.” I  daresay he has no knowledge of the 
handling of vessels, and could not navigate a vessel 
across the ocean. But that is insufficient. I  have 
considerable sympathy with the plaintiffs; but I  
feel obliged to say that I  cannot interfere with the 
judgment of the President, and the appeal must be 
dismissed with costs.

A t k i n , L.J.—I  agree. [His Lordship stated the 
facts.] I  am not sure what decision I  should have 
come to if left to myself, but we have the assistance 
of nautical assessors, and they advise us in the 
same sense as the President was advised, and, in 
view of their findings, I  find myself unable to come 
to a different conclusion of fact. Therefore, it 
must be taken that the vessel was not properly 
equipped. As regards the question whether the 
loss was caused by that defect, I  have no doubt 
but that it was so caused. Perhaps it would not 
have happened if there had been two tugs, or if 
the rope had not parted, but these events having 
happened, I  think there is no doubt that, in the

end, the accident did happen through the want of 
proper ground tackle.

Then there is the further question, whether the 
accident happened without the fault or privity of 
the owners.

I t  seems that the Hills, junior and senior, between 
them knew the facts, and the question is whether 
they can negative the knowledge that the ship 
was in effect unseaworthy. Lord Sumner, then 
Hamilton, L.J., in A s ia t ic  P e tro leum  C om p any  v. 
LennarcTs C a rry in g  C om p any , says this (12 Asp- 
Mar. Law Cas. 381 ; 109 L.' T. Rep. 433 ; (1914) 
1 K. B. 436): “ Where the Legislature has 
selected one adjective for employment, I  think 
little is to be gained, and often much to be 
lost, by paraphrasing it with another. Actual 
fault negatives that liability which arises solely 
under the rule of ‘ respondeat s u p e rio r.' In  that 
sense it conveys the idea of personal fault, but 
it does not necessarily mean that the owner must 
have laid the train or set the torch himself. Not 
again does it mean that the owner must have been 
the sole or next or chief cause of the fire. It  ¡s 
fire ‘ without his actual fault ’ not fire ‘ except 
where caused by his natural action.’ The question 
is, could it be said of the fire that the owners had 
nothing to do with it but only their servants, or 
that for this fire not they but only their servant, 
if any person, were to blame ? I t  is not enough 
that the happening of the fire is the servant’s fault. 
I t  must also not be the owner’s fault.” Here 
then was knowledge of the two managers as to the 
facts, and they were responsible for the vessel s 
equipment. It  might be said that they yet did 
not know what ground tackle was necessary, but 
it is quite plain from the evidence of Mr. Hill- 
senior, that they were owners as well as builders, 
and under these circumstances I  think that they 
should have had a knowledge of what is seaworthy 
and what is not. In  my view, the onus is upon the 
plaintiffs to establish that they did not know that 
this vessel was not properly equipped, and I  think 
it is impossible to say that they have discharged 
that onus. I  think therefore that the appeal 
fails.

Y o u n g e r , L.J.-—So soon as it is found that the 
damages are attributable to the absence of proper 
ground tackle on the B r is to l C ity , it is, I  think, 
clear that the plaintiffs have not established that 
that state of things happened without their faun 
or privity; and I  am constrained, although with 
reluctance, to accept that position and concur in 
a finding against them. I  have found it difficult- 
however, in the circumstances of this case, t° 
disabuse my mind of the impression that the 
relevant cause of the accident was not so much the 
absence of ground tackle as that, without the fan*' 
or privity of the plaintiffs, the vessel started from 
CardifE with one tug only. I  have had difficult.' 
in getting rid of the impression that the accident 
was due to the fact that Captain Barclay undertook 
this voyage disregarding the provisions of the 
owners in the matter of tug power. I  have foun 
it difficult to disabuse my mind of the conviction 
that had the B r is to l C ity , on her return voyage 
from Cardiff, been in charge, as it was intended, 
of two tugs, the absence of proper ground tack) 
would have been innocuous, but I  have abandon® 
that impression in view of the strong opinion* 
held by my Lord and the Lord Justice.

A p p e a l dismissed-
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Solicitors for the appellants, T hom as C ooper and

Solicitors for the respondents, W ill ia m  A .  C ru m p  
and Son.

J u n e  23 a n d  24, an d  J u ly  15, 1921. 
(Before B a n k e s , S c r u t t o n , and A t k i n , L.JJ.).
C h e l l e w  v . R o y a l  C o m m i s s i o n  o n  S u g a r  

S u p p l y , (a)
a p p e a l  f r o m  t h e  k i n g ’ s  b e n c h  d i v i s i o n .

General average expend itu re— P o rt o f  refuge—S u b 
sequent to ta l loss o f  s h ip  a n d  cargo— ■L ia b i l i t y  o f  
cargo ow ner f o r  general average— T e rm in a tio n  o f  
adventure— Y o rk -A n tw e rp  R ules 1890, r . 17.

&V ru le  17 o f the Y o rk -A n tw e rp  R ides 1890, the 
co n tr ib u t io n  to a  general average sh a ll be made u p o n  
the a c tu a l values o f  the p ro p e r ty  a t the te rm in a tio n  
° f  the adventure.

d steam ship le ft Cuba w ith  a  cargo o f  sugar, w h ich  
un de r the b il ls  o f la d in g  w as to be ca rr ie d  to  Queens
tow n  f o r  orders a n d  to be de livered a t the p o r t  o f  
d e s tina tion  to ce rta in  consignees. T h e  b il ls  o f la d - 
m g  p ro v id e d  th a t general average shou ld  be payab le  
accord ing  to  Y o rk -A n tw e rp  R ules. D u r in g  the 
foyage the s h ip  in c u rre d  general average expenses 
at a  p o rt o f  re fuge, a n d  soon a fte r  re sum ing  her 
v°yage, she a n d  her cargo were to ta lly  lost at sea by 
f ire . The sh ipo w ner c la im ed  general average 
co n tr ib u t io n  f r o m  the consignees o f the cargo.

cte ld , th a t, un d e r the Y o rk -A n tw e rp  R u les  w h ich  
were inco rpo ra ted  i n  the con tract, the c la im  fa ile d ,  
because at the te rm in a t io n  o f  the adventure, nam ely , 
°n  the to ta l loss o f  the s h ip  a n d  cargo, the cargo had  
wo value.

Vuaere, whether the c la im  w o u ld  have succeeded at 
com mon la w , a p a rt f ro m  the Y o rk -A n tw e rp  R ules.

d e c is io n  o f  S ankey, J .  (infra ; (1921) 2 K .  B . 627) 
affirm ed .

M’peal from a judgment of Sankey, J. on the 
ward of an arbitrator stated in the form of a special 

°ase.
jl he material parts of the award of the learned 

, JItrator were as follows :
tJ *  Jan. 1919 the Penlee loaded a cargo of sugar at 
\v ° Pprts in Cuba. Various bills of lading for the cargo 
toe?  issued, under which the cargo was to be carried 
Do e?nsl°wn for orders and to be delivered at the 
la ** °f destination to the Royal Commission on the 
Vj ?ar Supply. Each bill of lading contained the pro- 
Ant°n * general average payable according to York- 
¡.ini ’etp Rules.” The respondents were at all material 
*adin °'vners °f the cargo and holders of the bills of

Penlee sailed from Cuba with the cargo on the 
b)tK Jan 1919. She encountered a hurricane on the 
jn 11 -c eh. and sustained damage to her hull and engines. 
c|e. conae(luence of the damage her master prudently 
ref erahned t° put into Horta in the Azores as a port of 
oert^’ where she arrived on the 22nd Eeb. At Horta 
Kn ain cepnirs were done and she sailed from Horta 
1 u‘eit completion on the 15th March.

-Horta certain expenses of the nature of port of 
itur ?e expenses were incurred by the claimant amount- 
'vhi>(n 6*. 3d. As the damage to his ship
Parr' ”ccasi°ned resort to Horta was of the nature of 
ay 'cular average, and did not arise from any general 
entiHSti saclHice, the claimant would not have been 
—_ec* to assert that he had a right at common law to

C )  Reported by  W . C. S a n d fo b d  and R. F . B t.a k is t o n , 
E iqrs., Barristera-at-Law.

v ol XV ., N.S.

a contribution in general average towards any of the 
above expenses in view of the decision in Svendsen v. 
Wallace (5 Asp. Mar. Law Cas. 453; 52 L. T. 
Rep. 901 ; 10 App. Cas. 404. But under Nos. 10 
and 11 of the York-Antwerp Rules 1890 the claimant 
was p r im a  fac ie  entitled to say that all the above 
expenses amounting to 717Z. 6s. 3d. ought to be 
treated as a general average expenditure. The said 
expenses were incurred for wages and maintenance of 
the officers and crew at Horta, and port charges, and did 
not include any outlay for discharging or reloading 
cargo, or otherwise directly incurred in relation to the 
cargo or its preservation.

The Penlee having sailed from Horta on the 
15th March for Queenstown, signs of fire on board were 
discovered on 18th March. This fire apparently broke 
out in the cargo in No. 2 hold, but there was no evidence 
as to its cause. The fire increased so rapidly and 
seriously that on the 20th March her master and crew 
were compelled to abandon the vessel and take refuge on 
another ship. The Penlee and her whole cargo thus 
abandoned were totally lost at sea.

The claimant subsequently procured an average 
adjustment to be prepared in which the above sum of 
717/. 16s. 3d. was treated as a general average expendi
ture. This was apportioned over the steamer valued at 
89,250/. the cargo valued at 140,000/., and the ship
owners freight at risk valued at 1184/. The value of 
89,250/. for the steamer was the estimated value she 
would have had on arrival in the United Kingdom, and 
the value of 140,000/. for the cargo was the estimated 
value that the cargo would have had if it had arrived 
at the port of delivery in good condition.

Upon the above apportionment the cargo's pro
portion of the 717/. 16s.. 3s. was 436/. 2s. 2d. The 
claimant requires the respondents to pay this sum of 
436/. 2s. 2d., and on their refusal the dispute was 
referred to me.

It  is apparent that upon these facts there arises this 
question of law ; if subsequently to the incurring by a 
shipowner of general average expenditure the ship and 
all her cargo are totally lost while completing the agreed 
voyage, can the shipowner claim any contribution in 
general average from the owners of the cargo so lost ?

The learned arbitrator then enumerated the 
various text books dealing with the question of law, 
and which are cited in the judgment below and 
continued :

I  conceive firstly that the rule might be either (1) 
general average expenditure at a port of refuge gives 
the shipowner an immediate right of contribution to 
that expenditure from the other interests then existing 
and at their then values, irrespective of their subsequent 
fate or subsequent values ; or (2) such expenditure 
gives the shipowner a right of contribution from the 
other interests at their value at the agreed port of 
destination, and if for any reason an interest, otherwise 
liable to contribute, has no value at the port of destina
tion it cannot be made to contribute. And secondly 1 
conceive that reason must be shown to establish any 
logical distinction between the rule as to the right of 
contribution towards a general average sacrifice (e.g., 
if a master jettisons cargo worth 100/. or sacrifices 
a mast worth 100Z.) and the rule as to the right of 
contribution towards general average expenditure (e.g., 
if the master expends 100/. on port of refuge expenses).

After discussing the views of the various authors 
above referred to on the distinction between the 
rule as to sacrifice and as to expenditure the learned 
arbitrator continued:

The supposed hardship that the shipowner having 
made the expenditure, and having lost his ship, is in 
a poor way unless he can get contribution from the 
owners of the lost cargo) does not, I  think, exist under 
the conditions of commerce. The shipowner in the 
present case, after expending 717/. 16«. 3d. at Horta

3 E
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could have insured that sum by a policy on average 
disbursements on the voyage from Horta to the United 
Kingdom, against the risk of the total loss of the ship 
and cargo, or against the risk of the loss of cargo 
involving the loss of any contribution from cargo. 
Brigg'h v. M erchant Traders Com pany (13 Q. B. 167). 
And I  think he could have added the premium for this 
insurance to the 7171. 16s. 3d. as part of his general 
average expenditure reasonably incurred. . . .

The most relevant authorities on the suggested 
distinction between sacrifice and expenditure seem to 
me to be the following : B ir ld e y  v. Presgrave (1 East. 
220), Fletcher v. Alexander (18 L. T. Rep. 432 ; L. Rep. 
3 C. P. 375), Ocean Steamship Company v. Anderson  
(5 Asp. Mar. Law Cas. 401 ; 50 L. T. Rep. 171 ; 
L. Rep. 13 Q. B. Div. 657). My own conclusion is 
that the rules of the common law are as follows :

( 1 ) The right of a shipowner to contribution in general 
average is the same whether his claim is for contribu
tion to a general average sacrifice or for contribution 
to a general average expenditure.

(2) The extent of the right of a shipowner to con
tribution in general average is the same as the 
extent of the right to such contribution of any other 
party to the contract of affreightment.

(3) A claim to contribution in general average by 
any party to the contract of affreightment must be 
assessed upon the properties of all parties to that 
contract upon the values of such properties at the port 
of adjustment, and the port of adjustment, if voyage 
has not been abandoned at an earlier port, is the port of 
the agreed destination under that contract.

(4) If  the property of any party to the contract of 
affireightment, who is called upon to contribute in 
general average to another party or parties, has no 
value at the port of adjustment, either by its arrival 
in a worthless condition, or by its not arriving at all, 
that party cannot be made to contribute.

I  should arrive at the same result in the present case 
upon another and narrower ground. The shipowner’s 
right to treat this sum of 7171. 16s. 3d. as general 
average expenditure arises solely as matter of contract, 
by the incorporation in the bills of lading of the York- 
Antwerp Rules 1800. In construing the contract so 
made I  think Nos. 10 and 11 of the rules must be read in 
conjunction with No. 17, and that so construed the 
result is as suggested above.

1 award that the claimant is not entitled to recover 
the sum of 436Î. 2s. 2d. or any sum from the respondents. 
I  direct that the claimant shall pay the costs of this my 
award, and if the respondents shall in the first place pay 
such costs the claimant shall repay them. And I  
direct that the claimant shall pay to the respondents 
their costs of the reference to the taxed if not agreed.

If  the court shall be of opinion that the claimant is 
entitled to claim contribution in general average from 
the respondents to the said sum of 7171, 16s. 3d., and is 
entitled to have such contribution assessed upon the 
values of ship, freight and cargo as they would have 
been at the port of destination if the voyage from Horta 
had been safely accomplished, then I  award that the 
claimant shall recover from the respondents the sum of 
4361. 2s 2d. I  direct in that case, that the respondents 
shall pay the .costs of this my award, and if the claimant 
shall have paid such costs they shall repay them to 
him. And I  direct that the respondents shall pay to the 
claimant his costs of the reference to be taxed if not 
agreed. If the court shall be of opinion that the 
claimant is entitled to claim contribution in general 
average from the respondents to the said 7171. 16s. 3d. 
and is entitled to have such contribution assessed upon 
the values of ship, freight, and cargo, as they existed at 
Horta, then 1 award that the claimant is entitled to 
recover from the respondents such proportion of 
7171. 16«. 3d. as the value of the respondents’ cargo at 
Horta bore to the combined values at Horta of the ship, 
the freight at risk and the said cargo.

The York-Antwerp Rules 1890 provide:
Rule 10. Expenses at Port of Refuge, ' c.—(a) VV hen 

a ship shall have entered a port or place of refuge, p 
shall have returned to her port or place of loading» in 
consequence of accident, sacrifice, or other extraordinary 
circumstances, which render that necessary for the 
common safety, the expenses of entering such port ®r 
place shall be admitted as general average ; and when 
she shall have sailed thence with her original cargo, o 
a part of it, the corresponding expenses of leaving sucn 
port or place, consequent upon such entry or return» 
shall likewise be admitted as general average. (b) The 
cost of discharging cargo from a ship, whether ® 
a port or place of loading, call, or refuge, shall b® 
admitted as general average, when the discharge 
necessary for the common safety or to enable damage t 
the ship, caused by sacrifice or accident during th 
voyage, to be repaired, if the repairs were necessary 
for the safe prosecution of the voyage, (c) Wheneve 
the cost of discharging cargo from a ship is admissi® 
as general average, the cost of reloading and storing sue 
cargo on board the said ship, together with all storag 
charges on such cargo, shall likewise be so admitt® 
But when the ship is condemned or does not proceed 01 
her original voyage, no storage expenses incurred afte 
the date of the ship’s condemnation or of the abandon̂  
ment of the voyage shall be admitted as genel\  
average, [d) If the ship under average be at a P0' 
or place at which it is practicable to repair her, so as 
enable her to carry on the whole cargo, and if, in or( 
to save expenses, either she is towed thence to s°n* 
other port or place of repair or to her destination, or t 
cargo or a portion of it is transhipped by (sic) anot|K̂  
ship, or otherwise forwarded then the extra cost of su® 
towage, transhipment, and forwarding, or any of the 
(up to the amount of the extra expense saved) 5,1 
be payable by the several parties to the adventure 
proportion to the extraordinary expense saved. j 

Rule 11. Wages and maintenance of crew in port 
refuge.—When a ship shall have entered or be® 
detained in any port or place under the circumstancê » 
or for the purposes of the repairs, mentioned in m l ® ’ 
the wages payable to the master, officers, and ’ 
together with the cost of maintenance of the sau > 
during the extra period of detention in such por j {, 
place until the ship shall or should have been n' , 
ready to proceed upon her voyage, shall be admit 
as general average. . . . ,

Rule 16. Amount to be made good for cargo Rj j 
or damaged by sacrifice.—The amount to be made 
as general average for damage or loss of goods sacri ® 
shall be the loss which the owner of the goods 
sustained thereby, based on the market values at 
date of the arrival of the vessel or at the termina 
of the adventure. .¡on

Rule 17. Contributory values.—The contribu j 
to a general average shall be made upon the a® . 
values of the property at the termination of the adv 
ture, to which shall be added the amount made g 
as general average for property sacrificed; deduc®» 
being made from the shipowner’s freight and PaST^s 
money at risk, of such port charges and crew’s wa®Vr(ro 
would not have been incurred had the ship and 08 o 
been totally lost at the date of the general averag® 
or sacrifice, and have not been allowed as g®a ^ 
average ; deduction being also made from the vain 
the property of all charges incurred in respect j, 
subsequently to the general average act, except 
charges as are allowed in general average. . • ' ,

J o w it t for the claimant.—The point involve 
the case is a new one. The question is whether ^  
shipowner should be saddled with all the eiP es(jip 
incurred at a port of refuge in the event of the ^  
and cargo becoming ultimately a total loss. 
involves the question as to where the value 0 aj 
cargo should be taken for the purpose of ge®. 0f 
average contribution, before arrival at the pL
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destination. The charter-party in the present case 
ls subject to the York-Antwerp Rules and reference 
®ay be made particularly to rules 10, 11, 16, 17, 
and 18. There is a distinction between a general 
average sacrifice and a general average expenditure. 
(See Carver, [Carriage by Sea, 4th edit. (1895) 
Pars. 418-30). If  the passage referred to is sound 
"i law, it is impossible to fix an accrued liability 
at the port of destination. The termination of the 
adventure does not mean the port of discharge. 
Reference may be made to Lowndes’ General 
Average, 5th edit., sect. 61. In  a passage later on 
he gives a definition of the phrase “ termination of 
adventure.” P r im a  fa c ie  the rate of contribution is 
to be taken at the port of refuge. If  anything in the 
Mature of a loss occurs between the port of refuge 
and the port of destination an equitable adjustment 
should follow. One portion of the cargo might be 
affected and others not. The following authorities 
'nay also be usefully referred to :

Phillips’ Law of Insurance, 5th edit., pars. 1317- 
1319, 1373-4 ;

MacArthur on Marine Insurance, 2nd edit., 
pp. 204-6 ;

Arnould on Marine Insurance, 9th edit.,
p. 1212.

ĵ he arbitrator in the present case has said that 
because the cargo is a total loss there is no contribu- 

■J' i ; the claimant contends that the ship, freight 
and cargo each contribute one third of the loss.

is difficult to see why the shipowner who has 
expended money on behalf of other parties should 
n°t be entitled to recover a proportion of his 
''xpenditure. I  refer the court to the cases of :

Th,

F le tche r v. A le xa n d e r, swp. ;
A n d e rso n  v. Ocean S team sh ip  C om p any , sup.

be shipowner is entitled to contribution and the 
decision of the arbitrator cannot be upheld.

Le Quesne for the owners of cargo.—The narrow 
ground on which the shipowner can formulate his 
l,ann is on the construction of the York-Antwerp 
xules. Rut the termination of the adventure is not 

<*lual to abandonment. The two things are quite 
'stinct. In  the present case there was no property 
bd no value at the termination of the adventure, 
he cargo never did arrive at its destination. On 
he broader ground, however much text writers 
ave differed, one principle has always been«recog- 

nised—namely, that where there has been no benefit 
0 need for contribution exists. And no benefit 
°crues until all the risks of the adventure are at an 

e°d. it is the general practice of adjusters to fix 
T°«tributions by the value at the port of arrival. 
s he cases referred to by counsel for the claimant 
ĥow that the same principle is to be applied whether 

p Maim arises from sacrifice or expenditure. 
be-'llips and Arnould take the view that there may 

contribution without benefit in the case of 
„Penditure, but not in the case of sacrifice; but 
„ ere is no real ground for saying that there can be 

ntribution without benefit.
in reply.—Sacrifice and expenditure must

has distinct. In expenditure the shipowner
Th lri.curre(l a debt, but the cargo owner has not. 
t e distinction is well shown in Benecke on Marine 
"snrance, at p. 298.

,, 23, 1921.—The following judgment was
-ad by

1p,[^Nkey, J.—This is a special case stated by a 
®al arbitrator to raise the following question of

law. If  subsequently to the incurring by a ship 
owner of general average expenditure the ship and 
all her cargo are totally lost while completing the 
agreed voyage, can the shipowner claim any con
tribution in general average from the owners of the 
cargo so lost ? The facts are as follows : In  Jan. 
1919 the Penlee loaded a cargo of sugar at two ports 
in Cuba. Various bills of lading for this cargo were 
issued. By such bills of lading the cargo was to be 
carried to Queenstown for orders and to be delivered 
at the port of destination to the Royal Commission 
on Sugar Supply. Each bill of lading contained the 
provision “ general average payable according to 
York-Antwerp Rules.” The respondents were at all 
material times the owners of the cargo and holders 
of the bills of lading. The Penlee left Cuba with a 
cargo on the 29th Jan. 1919. She encountered 
a hurricane on the 10th Feb., and received damage 
to her hull and engines. In  consequence of the damage 
her master prudently determined to put into 
Horta, in the Azores, as a port of refuge, where she 
arrived on the 22nd Feb. At Horta certain repairs 
were done and she left Horta upon their completion 
on the loth March. At Horta certain expenses, 
of the nature of port of refuge expenses, were 
incurred by the claimant amounting in all to 
7171. 16s. 3d. As the damage to the ship which 
caused resort to Horta was of the nature of particular 
average, and did not arise from any general average 
sacrifice, the claimant would not have been entitled 
to assert that he had a right at common law to a 
contribution in general average towards any of the 
above expenses in view of the decision in Svendsen
v. W allace  (5 Asp. Mar. Law Cas. 453 ; 52 L. T. 
Rep. 901 ; 10 App. Cas. 404). But under
Nos. 10 and 11 of the York - Antwerp Rules 
1890 the claimant was p r im a  fa c ie  entitled to 
say that all the above expenses, amounting to 
7171.16s. 3d ., ought to be treated as a general average 
expenditure. The said expenses were incurred for 
wages and maintenance of the officers and crew at 
Horta, and post charges, and did not include any 
outlay for discharging or reloading cargo, or other
wise directly incurred in relation to the cargo or its 
preservation.

The Penlee left Horta on the 15th March for 
Queenstown, and signs of fire on board were 
discovered on the 18th March. This fire apparently 
broke out in the cargo in No. 2 hold, but there was 
no evidence before the arbitrator as to its cause. 
The fire increased so rapidly and seriously that 
on the 29th March her master and crew were 
compelled to abandon the vessel and take refuge on 
another ship. The P enlee and her whole cargo 
thus abandoned were totally lost at sea.

The claimant subsequently procured an average 
adjustment to be prepared by Messrs. Manley. 
Hopkins, Sons, and Cookes, in which the above 
sum of 7171. 16s. 3d. was treated as general average 
expenditure. This was apportioned over the 
steamer valued at 89,2501., the cargo valued at 
140,0001., and the shipowner’s freight at risk 
valued at 1,1841. The value of 89,2501. for the 
steamer was the estimated v alue, which she would 
have had on arrival in the United Kingdom, and 
the value of 140,0001. for the cargo was the esti
mated value that the cargo would have had if it 
had arrived at the port of delivery in good con
dition. On the above apportionment the cargo's 
proportion of the 7171. 16s. 3d. was 4361. 2s. 2d. 
The claimant required the respondents to pay 
this sum of 4361. 2s. 2d ., but the respondents
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refused, and this was the dispute referred to the 
arbitrator.

The question which falls for determination is 
not easy to decide. There is apparently no 
judicial authority on the matter, but it is one 
which has been considerably discussed by dis
tinguished jurists who have written on the subject, 
namely, Arnould on Marine Insurance, Carver on 
Carriage by Sea, Lowndes on General Average, 
McArthur on Marine Insurance, and Phillips on 
Insurance. These authors differ from one another 
without always assigning the most satisfactory 
reasons for their conclusions. With regard to a 
general average sacrifice, the law would appear to 
be settled. Bovill, C.J., in F le tche r v. A le xa n d e r  
(su p .) says, at p. 382: “ If, however, after the 
jettison or the matter which is the subject of 
average has arisen, the remainder of the goods 
are entirely lost, and so no benefit accrues to the 
owners of the other goods from the jettison, no 
contribution can be claimed. The whole law on 
the subject is founded on the principle that the 
loss to the individual whose goods are sacrificed 
for the benefit of the rest is to be compensated 
according to the loss sustained on the one hand, 
and the benefit derived on the other.” Lowndes, 
at p. 302 of the 5th edit., says : “ On this point all 
the authorities and the practice are agreed. The 
question as to which there is room for a difference of 
opinion is whether the rule thus laid down for jetti
son is to be applied to the case of expenditures.”

Both Phillips, 5th edit., ss. 1317 and 1319, and 
Arnould, 9th edit., s. 976, distinguish between 
sacrifice and expenditure, the latter saying : “ As 
regards sacrifices, then the law is clear, but in the 
case of expenditures attention must be paid to 
some different considerations.” He sets them out 
and concludes the section by saying : “ Hence the 
long-established rule used to be that disbursements 
for the general benefit must be fully reimbursed 
in general average whether the ship and cargo be 
eventually saved or not.” But at sect. 977 he 
states: “ Notwithstanding these considerations, 
however, the general practice of adjusters is, as 
we have already observed, not to give practical 
effect to this distinction, but to allow contribution, 
and to assess the contributory values, in all cases 
with respect to the state of facts as existing at the 
port where the adventure is terminated. Whether 
the claim for contribution arises out of sacrifices 
or expenditures. In  neither case, therefore, does 
any property contribute which does not ultimately 
arrive, and such property, moreover, only contri
butes on its arrived value.” On the other side 
there is the authority of Carver, 4th edit., who 
states in sect. 428 : “ Hence, it has been repeatedly 
laid down by writers of authority both in England 
and the United States that the rule as to contribut- 
tion to an expenditure is different from that as to 
a sacrifice. It  is said that all the parties interested 
in the adventure become, there and then, as soon 
as the advance is made, liable to pay their shares, 
and that those shares should be in proportion to 
the values of the property at the time of the expen
diture without regard to subsequent losses or 
deterioration. There has not however, been any 
decision on the point, and adjusters in practice 
do not recognise the supposed distinction. They 
take the state of things at the termination of the 
adventure as the bases for contribution both with 
regard to sacrifices and expenditures.” Then he 
says : “ It  is therefore established in the case of

a sacrifice that the contribution shall be in pr°" 
portion to the benefits ultimately derived. l ' ie 
reasons for this equally apply (with the one reser
vation) in the case of an expenditure. The rule 
of law should therefore if possible be the same 
in both cases.” McArthur, 2nd edit., p. 20f>’ 
footnote (a ) says: “ There appears no sufficient 
reason for altering the rule that with the exceptions 
above mentioned contribution to expenses should 
be made upon the same basis as to sacrifice, namely» 
upon the net value of the property at the temination 
of the venture, that is to say, assuming that the 
amount of the general average is within the net 
value of the property.” ,

To sum up the matter, Phillips and Arnould 
appear to distinguish between sacrifice and 
expenditure. Carver and McArthur appear to 
treat them on the same footing subject to certain 
exceptions, one of which is stated by Carver m 
the above-mentioned section to be th a t: “ If  after 
general average disbursements have been made a 
total loss of ship and cargo occurs, it seems cleat 
that the disbursements should not be borne by tne 
shipowner entirely ; or if the value of what JS 
ultimately saved of the adventure is less than th 
expenditure it is equally clear that the excess o 
expenditure should not fall wholly either on the 
shipowner or on the owners of what has been 
saved.”

Lowndes, 5th edit., at p. 302, sets out the argu- 
ment on both sides with a leaning to the vie"_ 
held by Arnould. Those who are in favour 0 
distinguishing between sacrifice and expenditure 
contend that an expenditure of a nature, as in th 
present case, incurred in the middle of a voyage 
constitutes a debt which at the moment it 1 
incurred is due rateably from each contributor- 
Their opponents argue (1) that the state of fae 
at the termination of the adventure is to be ie 
garded, (2) that the claim to contribution 1 
general average must be assessed upon the val 
of the property of all parties to the contract ° 
affreightment at the port of adjustment, (3) th 
if the voyage has not been abandoned at an earn 
port, the port of adjustment is the port of 1 
agreed destination under the contract. . g

In  my opinion, the arguments in favour of w B u v  
the state of facts at the termination of the ventu 
are more weighty, especially because: (1) * 
value of the property when it reaches the hal1 
of its owners can be ascertained with precis1*' ’
(2) there ought to be only one adjustment of 
nature of general average. Endless confusi 
would result from a multiplicity of adjustm6® 
made on a multiplicity of different considerate® '
(3) the whole law depends, as was said in ^ efC*j,e
v. A le x a n d e r (su p .), on the loss to the one and. 
benefit—that is, in my view, the ultimate bench , 
to the other (see Lowndes, p. 303). I t  is * e 
that Carver, as above pointed out, suggests 1 
reservation to the principle that contribution 
the case of expenditure should be the same a® 
the case of a sacrifice, namely, in proportion^ 
the benefits ultimately derived, but he app*L.g 
to me to give no good or logical reason for 
reservation. -ftSe

It  was urged that in the M a r y  Thom as c _ 
(71 L. T. Rep. 104 ; 7 Asp. Mar. Law Cas.
(1894) P. 108) the Court of Appeal affirl11̂  a 
Gorell Barnes, J., as he then was, sugges* ure 
distinction between a sacrifice and an expend!
but that case was not a direct decision on the 1ft«'
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°f general average, but upon the rights of a ship
owner under an insurance policy when different 
considerations may apply. Neither do I  think 
that the case of expenditure by a ship’s master 
Jn reward or salvage operations is a true analogy 
or a safe guide, because if a shipowner pays a 
cargo’s proportion of salvage he must reclaim it 
from the cargo owners, not as a contribution to a 
^ability he has incurred, but as indemnity for a 
Payment he has made bn behalf of and as agent 
for the person directly liable.

J agree with the conclusions stated by the learned 
arbitrator in par. 18, which are as follow: (1) On 
the question of principle the law demands the loss 
of the one and the ultimate benefit of the other, 
and (2) on the question of practice, certainly and 
convenience, instead of confusion are to be obtained 
oy one adjustment at the port of destination. 
"\Pply that question of principle and that question 
°f practice to the present circumstances ; I  am 
of opinion that as no cargo arrived at the port of 
destination the shipowners are not entitled to 
claim contributions from the cargo owners. The 
result is that the award of the learned arbitrator
Wl"  be uPheld' A w a rd  upheld .

The claimants appealed.
J o w itt , for the appellant,
¿e Quesne, for the consignees, the respondents.

C u r. adv. mlit.
J u ly  1 5> 1921.—The following judgments were

of

Hankes, L.J.—This is an appeal from a judgment 
1 3ankey, J. upon a special case stated by an 
roitrator. The case was stated to raise a point of 
aW which is formulated by the arbitrator in par. 7 
f the special case in these terms : “ If  subsequently 

( ° the incurring by a shipowner of general average 
Xpenditure the ship and all her cargo are totally 
st while completing the agreed voyage, can the 

jbipowner claim any contribution in general average 
the owners of the cargo so lost ? ”

J he cargo in this case was being carried under bills 
a fading which contained the clause “ General 
■„«'age payable according to York-Antwerp rules.” 
at 1 bjarne*f arbitrator in the special case discusses 
no ■ -?th a3 the authorities on the point, upon which 
,.J judicial decision has ever been given, in order to 

0/*°ver what the proper answer to the question 
c, «w would be were the matter governed by the 
'Uttinion law. He then goes on to say in par. 19 of 
, ■ c‘ special case as follows: “ The shipowner’s

to treat this sum of 717Z. 16s. 3d. as general 
_ erago expenditure arises solely as matter of 

«tract by the incorporation in the bills of lading 
the York-Antwerp rules 1890. In  construing 

rid con*-ract so made I  think Nos. 10 and 11 of the 
j. ®s must be read in conjunction with No. 17 and 
Sl, 80 construed the result is the same as I  have 
uggested in par. 18.”

,or the reasons given by Nerutton, L.J. I  agree 
Pr b v!ew taken by the arbitrator that the 

esent case falls within rule 17. J express no 
•jOUuon upon what the common law rule should be. 
1, ,e appeal must be dismissed with costs here and 

tbe court expressing its opinion that the 
ard of the arbitrator as stated in par. 20 of the 
j  lal case is correct.

„  ¡“ay say that Atkin, L.J. agrees with the judg- 
nt I  have just read.

S c r u t t o n , L.J.—This appeal was stated to raise 
a very controversial question in the law of general 
average, namely, whether there is any difference 
between the principles of adjustment in cases of 
general average sacrifice and general average 
expenditure where after the sacrifice or expenditure 
the ship and goods are lost by other perils before 
arrival at the port of destination. And, if the facts 
raised this point, they would raise a question of 
considerable difficulty. There is an absence of case 
law on the subject, an embarrassing abundance 
of contradictory opinions of text writers, and a 
varying practice of average adjusters. But in my 
view the facts do not raise this question. The 
parties to the contract of affreightment agreed 
that their contract should be governed by York- 
Antwerp rules. These rules, the result of two 
conferences of leading representatives of under
writers, shipowners, and average adjusters, were 
intended to avoid by agreement difficult questions 
on which lawyers and experts disagreed. For 
instance, the English law on port of refuge expenses, 
as appears from the cases of A tw ood  v. S e lla r (42 
L. T. Rep. 644 ; 4 Asp. Mar. Law Cas. 283 ; 5
Q. B. Div. 286), and Svendsen v. W allace  (52 L. T. 
Rep. 901 ; 5 Asp. Mar. Law Cas. 453 ; 10 App. Cas. 
404), was far from clear. The York-Antwerp 
rules solved the difficulty by making rules not in 
accordance with the existing decisions under which 
all the port of refuge expenses in the present case 
are treated as general average.

The first question therefore is to see whether 
the York-Antwerp rules provide an agreed answer 
to the present problem. Rule 17 provides that 
“ The contribution to a general average shall 
be made upon the actual values of the pro
perty at the termination of the adventure.” 
When the adventure arrives at its intended 
port of destination it is agreed therefore that 
the contributing values are to be those at that 
port and not at the port where the expenditure was 
incurred, thus avoiding the question most in dispute 
as to expenditure, whether the values should not 
be taken as at the port where the expenditure was 
incurred. What happens when ship and cargo are 
lost and never reach the intended end of the adven
ture '! Though the adventure terminates prema
turely it seems clear to me that it terminates, 
and the actual values are then nothing and no 
contribution can be levied on them. If  part of the 
interests get to the intended end of the adventure 
as if cargo be trans-shipped and freight earned, 
there are contributing values available. But 
having regard to the conflicting language of text 
writers and conflicting practice of average adjusters, 
it appears to me that rule 17 was intended to avoid 
the decision of the difficulties by agreeing a rule. 
And in my view that rule decides that in this case 
there was no contribution to the shipowner’s general 
average expenditure, because at the termination 
of the adventure there were no contributing values. 
If  this is the true view of the case there is no need to 
discuss what would be the law if the parties had not 
agreed on York-Antwerp rules, and I  notice that 
the learned arbitrator is of opinion that the York- 
Antwerp rules decide the question adversely to the 
claim, though he was unable to resist the temptation 
of deciding what would be the law if the rules did 
not exclude the claim.

I  reserve to myself full liberty to consider the 
question of common law in the absence of agree 
ment when it arises, as in my view there is a great
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deal to be said in principle for the view of Mr. 
Phillips and Sir Joseph Arnould supported by the 
analogies of liabilities for salvage both maritime 
and by agreement, and by the view of Gorell 
Barnes, J. in T h e  M a r y  T hom as  (71 L. T. Rep. 104 ; 
7 Asp. Mar. Law Cas. 495 ; (1894) P. 108), as to 
the rights of the person making general average 
expenditure against his underwriters. I t  may be 
that practical difficulties giving rise to a practice of 
average adjusters may overcome the advantages in 
principle of this view, but I  prefer to postpone the 
decision of this difficult question till it arises. In  the 
present case in my opinion it does not, as the 
parties have avoided the difficulties by an agreed 
rule of adjustment and contribution. The person 
incurring the expenditure under the agreed rule 
runs a risk of loss which he can cover by insur
ance of his interest in the arrival of the interests 
on which he has a lien for contribution to his 
expenditure.

For these reasons in the result the appeal should 
be dismissed. A p p e a l dism issed.

Solicitors for the appellants, H o lm a n , F e n w ic k , 
and W illa n .

Solicitors for the respondents, W alton s  and Co.

J u ly  7, 8, a n d  15, 1921.
( Before B a n k e s , W a r r in g t o n  and S c r u t t o n , L. JJ.)
P o l e m is  v . F u r n e s s , W i t h y , a n d  Co. L i m i t e d , (a )

APPEAL FROM THE KING’S BENCH DIVISION.
C h a r te r-p a r ly  —- E xcep tio ns  — “ F ir e  . . . a lw a ys  

m id u a lly  excepted ” — F ir e  caused by n e g li
gence o f  cha rterers ’ servants— Dam ages w h ich  
cou ld  n o t reasonab ly have been a n tic ip a te d— 
L ia b i l i t y  o f  charterers— N egligence — Remoteness 
—  “ N a tu ra l a n d  probab le  c a u se .’

I n  a tim e  c h a rte r-p a r ty  “ f i r e  ” w as “ a lw ays  m u tu a lly  
excepted.”  F ir e  broke o u t in  the sh ip , w h ic h  was 
to ta lly  destroyed. A rb itra to rs  fo u n d  th a t the f ire  
arose f ro m  a sp a rk  ig n it in g  p e tro l v a p o u r i n  the ho ld  ;  
th a t the s p a rk  was caused by a board, knocked in to  
the ho ld  by the charterers’ servants, com ing  in to  
contact w ith  some substance in  the ho ld  ;  a n d  tha t 
the ca u s in g  o f  the s p a rk  cou ld  n o t reasonab ly have 
been a n tic ip a te d , though some damage to the s h ip  
m ig h t reasonab ly  have been a n tic ip a te d . The  
charterers contended : (1) T h a t the exception o f  
“ f ire ,”  i n  the c h a rte r-p a r ty  protected them  fro m  
l ia b i l i t y  ;  an d  (2) th a t the damages were too remote, 
as i t  cou ld  no t reasonab ly have been a n tic ip a te d  tha t 
the f a l l in g  o f  the board w o u ld  have caused a s p a rk  :

H e ld  (1), th a t the exception o f  “ f i r e  ”  d id  n o t re lieve  
the charterers f ro m  loss by f i r e  caused by the negligence  
o f th e ir  servants as there was no  express te rm  to tha t 
effect i n  the exceptions clause ; an d  (2) tha t, the 
j a i l  o f  the board  be ing due to the negligence o f  the 
charte rers ’ servants, the charterers were lia b le  f o r  a l l  
the d ire c t consequences o f  the negligence, n o tw ith 
s ta n d in g  th a t the consequences cou ld  n o t reasonably  
have been a n tic ip a te d .

T h e  question w hether the damage th a t ensues can  
reasonab ly be a n tic ip a te d  is  m a te r ia l o n ly  o n  the 
question w hether a n  act is  neg ligen t o r not.

D ic tu m , o f  P o llo ck , G .B , in  Greenland v. Chaplin 
(1850, 5 E x . 248) d isapproved.

(a)  Reported by W . C. Sandfobd, Esq.. B a rr is te r ai 
Law.

A p p e a l  by the charterers from the judgment o 
Sankey, J. on an award in the form-of a special case'

The owners of the Greek steamship Thrasyvo iu loS 
claimed to recover damages from the charterers f°r 
the total loss of the ship by fire.

By a charter-party of Feb. 1917, Messrs. Polemls 
and Boyazides, the owners, chartered the ship to 
Furness, Withy and Co. Limited, for the period oi 
the duration of the war and at charterers’ option up 
to six months afterwards from the day she vv»s 
placed at the charterers’ disposal ready to load in the 
port of Cardiff. By clause 3, the owners were to 
provide and pay for all the provisions and wages ® 
the captain, officers, engineers, firemen, and crew, 
to pay for insurance of the vessel, war risks excepte > 
and also for all the engine room stores, andmaintai 
her in a thoroughly efficient state in hull 
machinery for ordinary cargo service. By clause 
the charterers were to provide and pay for all t® 
coals, fuel, port charges, pilotages, agencies» 
commissions, and all other charges whatsoever 
except those before stated. By clause 5, 
charterers were to pay for the use and hire of t 
vessel at the rate of 95721. 16s. per calendar mon a 
commencing on the day of delivery as above with 
clean and clear hold, “ hire to continue from 
time specified for commencing the charter u n t il  t  ̂
hour of her redelivery to owners (unless lost) at 
port in the United Kingdom or continent in sa® 
good order and condition as when delivered to the 
fair wear and tear excepted.” By clause 
“ The act of God, the King’s enemies, loss or daniag 
from fire on board in hulk or craft, or on sho > 
arrest and (or) restraint of princes, rulers, a 
people, collision, any act, neglect, or default what ^  
ever of pilot, master, or crew in the managemen _ 
navigation of the ship, and all and every of  ̂
dangers and accidents of the seas, canals, a , 
rivers, and of navigation of whatever nature or k 
always mutually excepted.” .

The facts appear from the headnote and J'1 ® 
merits. re

The owners contended that the charterers « . , 
liable for the loss of the ship ; that fire cal!®ef tbe 
negligence was not an excepted peril; and tba 
ship was in fact lost by the negligence of thes 
dores, who were the charterers’ servants, in le tt ijj, 
sling strike the board, knocking it into the h^e 
and thereby causing a spark which set fire to 
petrol vapour and destroyed the ship. er

The charterers contended that fire, h°W n0 
caused, was an excepted peril; that there wa ^  
negligence for which the charterers were respons 
inasmuch as to let a board fall into the hold o 
ship could do no harm to the ship and therefore 
not negligence towards the owners ; and tha 
danger and (or) damage were too remote—l-“’\ or) 
reasonable man would have foreseen danger an 
damage of this kind resulting from the fall 0 
board. 0f

The arbitrators made the following finding® 
fact:—

(a) That the ship was lost by tire, (b) Tba* the 
fire arose from a spark igniting petrol vapour , jqjng 
hold, (c) That the spark was caused by the t)je 
board coming into contact with some substance 
hold. (d ) That the fall of the board was cauSh)1JaB) 
the negligence of the Arabs (other than the winet (1,e 
engaged in the work of discharging, (e) I*1" tbeir  
said Arabs were employed by the charterers o 
agents the Cie Transatlantique on behalf 
charterers, and that the said Arabs were the se
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°f the charterers. (/) That the causing of the spark 
oould not reasonably have been anticipated from the 
falling of the board, though some damage to the ship 
wight reasonably have been anticipated, (g) There 
Was no evidence before us that the Arabs chosen were 
known or likely to be negligent. (h) That the damages 
sustained by the owners through the said accident 
amount to the sum of 196,1651. Is. lid . as shown in the 
second column of the schedule hereto.

Sankey, J. affirmed the award. The charterers 
appealed.

R . A .  W rig h t, K.C. and S. L .  P o rte r, for the 
charterers.—The damage caused could not reason- 
ably have been anticipated, and, being therefore 
too remote, cannot be recovered. In  G reen land  v. 
C h a p lin  (5 Ex. 248) Pollock, C.B. said, following 
a recent dictum of his own in R ig b y  v. H e w itt  
(1850, 5 Ex. 240) : “ I  entertain considerable 
doubt whether a person who is guilty of negligence 
18 responsible for all the consequences which may 
under any circumstances arise, and in respect of 
mischief which could by no possibility have been 
foreseen, and which no reasonable person would 
have anticipated. Whenever the case shall arise, 
1 shall certainly desire to hear it argued, and to 
consider whether the rule of law be not this : 
that a person is expected to anticipate and guard 
Against all reasonable consequences, but that he 
ls not, by the law of England, expected to anticipate 
and guard against that which no reasonable man 
would expect to occur.” Salmond on Torts, 
(2nd edit., p. 106), says : “ Damage is too remote 
*f it is neither the intended nor the natural and 
probable result of the wrongful act. Every man 
ls responsible for damage which he intended to 
result and which did result from his wrongful act, 
however improbable it may have been. Every 
man is also liable for the natural and probable 
results of his wrongful act, even though not intended 
oy him. But no man is Table for consequences 
heither intended nor probable.” In  Pollock on 
forts (11th edit., pp. 39, 40), the dictum of 
1 olloek, C.B. is cited, and it is said (referring to 
peven, Negligence in Law, i., 106) : “ I t  is suggested 
mat this rule applies only ‘ in determining what is 
hegligence,’ and 1 not in limiting the consequences 
Rowing from it when once established ’ ; and this 
Position is worked out in an ingenious and elaborate 
Argument.” In  C o ry  v. F rance , F e n w ick , an d  

(11 Asp. Mar. Law Cas. 499; 103 L. T. Rep. 
■*? > (1911) 1 K. B. 121) Vaughan Williams, L.J. 

said: “ Jn my judgment he (the plaintiff) has 
ahvays to prove that the negligence of which the 
Cendant is proved to have been guilty was a 

Proximate cause of the injury which is complained 
1 m the action. In  considering what is a proximate 

oause, you may often have to, ask the question 
vuich was asked in the cases of R ig b y  v. H e w itt  
k/lP-) and G reenland  v. C h a p lin  (su p .), namely, 
,as the negligence which was proved against 
be defendant of such a character that the conse- 

HRences which followed might reasonably be 
j*pected to result under ordinary circumstances 
IkR 11 su°h misconduct ? ” In  D u n h a m  v. C la re

sa'd T ' ReP- 751 ; (1902) 2 K ’ B' 296)’ Collins> M.R. th 1 the liability is measured by what are
br6 reas°nable and probable consequences of his 
,,reach of duty.” See also R e L o n d o n , T i lb u r y  an d  

R a ilw a y  C om p any  (62 L. T. Rep. 306 ;
Q* B. Div. 329), per Lord Esher, M.R. ; and 

na rp  v. L o w e ll (26 L. T. Rep. 436 ; L. Rep. 7
f - 253). The d ic ta  of Channell, B. and Black-

bum, J. in S m ith  v. L o n d o n  a n d  S o u th -W es te rn , 
R a ilw a y  C om p any  (23 L. T. Rep. 680; L. Rep. 
6 C. P. 14) are applicable only to the particular 
facts of that case. [They referred also to C la rk  v .  
C ham bers (38 L. T. Rep. 454 ; 3 Q. B. Div. 327) 
and S co tt v. Shepherd  (1773,3 Wils. 403 ; 2 W.B. 892 ; 
1 Sm. L. C., 12th edit., 513) ; and W e ld -B lu n d e ll v. 
Stephens (123 L. T. Rep. 599 ; (1920) A. C. 983.)] 
Secondly, the charterers are exempted from 
liability by the exception of “ fire ”  in clause 21, 
even if the fire was caused by negligence. The 
general rule that applies to shipowners, that they 
are Table for negTgence unless protected by clear 
words, does not apply to charterers. They referred 
to :

S te in m a n  v. A n g ie r  L in e , 7 Asp. Mar. Law Cas. 
46 ; 64 L. T. Rep. 613 ; (1891) 1 Q. B. 691 ;

B a x te r 's  L e a the r C o m p a n y  v. R o y a l M a i l  
S team  P acke t C om p any , 11 Asp. Mar. Law 
Cas. 93; 99 L. T. Rep. 286; (1908) 2
K. B. 626 ;

C harte red  B a n k  v. B r i t is h  I n d ia  S team  N a v ig a 
t io n  C om p any , 11 Asp. Mar. Law Cas. 245 ; 
100 L. T. Rep. 661 ; (1909) A. C. 369.

M a c K in n o n , K.C., and D u m a s  for the shipowners. 
—All the damage that flows directly from an act 
of negTgence is recoverable, even though the 
consequences could not have been reasonably 
anticipated (S m ith  v. L o n d o n  a n d  S ou th -W este rn  
R a ilw a y  C om p any , su p ., per Channell, B. and 
Blackburn, J. ; W e ld -B lu n d e ll v. Stephens, 123
L. T. Rep. 599 ; (1920) A. C. 983, per Lord Sumner). 
As regards the dictum of PoUock, C.B. in G reenland  
v. C h a p lin  (su p .) it is doubtful whether he is 
correctly reported in the Exchequer Reports. 
In  the L a w  J o u rn a l (19 L. J. 292 Ex.), the important 
words “ who is guilty of negTgence ” are omitted. 
Secondly, as regards liabiTty for negTgence, the 
same rule appTes to charterers as to shipowners 
and they are not relieved from the consequences 
of negTgence unless the exception clause contains 
express words to that effect.

<8. L .  P o rte r, in reply. C w  ad v_ v u lL

J u ly  15.—The foTowing judgments were read :
B a n k e s , L.J. — By a time charter-party, 

dated the 21st Feb. 1917, the respondents chartered 
their vessel to the appellants. Clause 21 of the 
charter-party was in these terms. [The Lord 
Justice read it.] The vessel was employed by the 
charterers to carry a cargo to Casablanca in 
Morocco. The cargo included a quantity of benzine 
or petrol in cases. While discharging at Casablanca 
a heavy plank feU into the hold in which the petrol 
was stowed, and caused an explosion, which set 
Tre to the vessel and completely destroyed her. 
The owners claimed the value of the vessel from the 
charterers, aUeging that the loss of the vessel was 
due to the negTgence of the charterers’ servants. 
The charterers contended that they were protected 
by the exception of fire contained in clause 21 of 
the charter-party, and they also contended that 
the damages claimed were too remote. The claim 
was referred to arbitration, and the arbitrators 
stated a special case for the opinion of the court. 
Their findings of fact are as foUows. [The Lord 
Justice read clauses (a), (b ), (c), (d ), (e), (/), (g), set 
out above.] Then they state the damages, 
196,165k ls. lid .

These findings are no doubt intended to raise 
the question whether the view taken, or said
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to have been taken, by Pollock, C.B. in R igby  
v. H e w itt (5 Ex. 243) and Greenland v. C lw p lin  
(5 Ex. 248), or the view taken by Channell, B. 
and Blackburn, J. in S m ith  v. London and South- 
Western R a ilw a y  Company (23 L. T. Rep. 680; 
L. Rep. 6 C. P. 21), is the correct one. The 
doubt which I  have indicated in reference to what 
Pollock, C.B. really said is due to the fact that, 
as reported in the L a w  Jo u rn a l (19 L. J. 295, Ex.), 
the Chief Baron does not use the words on which 
reliance is placed and which were quoted with 
approval by Vaughan Williams, L.J. in Cory v. 
France , Fenw ick, and Co. (11 Asn. Mar. Law Cas. 
499 ; 103 L. T. Rep. 649 ; (1911) 1 K. B. 122). 
Assuming the Chief Baron to . have been correctly 
reported in the Exchequer Reports, the difference 
between the two views is this : According to the 
one view, the consequences which may reasonably 
be expected to result from a particular act are 
material only in reference to the question whether 
the act is or is not a negligent act; according to 
the other view, those consequences are the test 
whether the damages resulting from the act, 
assuming it to be negligent, are or are not too remote 
to be recoverable. Sir F. Pollock in his Law of 
Torts (11th edit., pp. 39,40), refers to this difference 
of view, and calls attention to the fact that the late 
Mr. Beven, in his book on Negligence, supports 
the view founded on S m ith  v. London and South- 
Western R a ilw a y  Company (sup.). In  two recent 
judgments dealing with the question, the view 
taken by the court in S m ith  v. London and  
South-W estern R a ilw a y  Company (sup.) has been 
adopted—namely, by the late President (Sir 
Samuel Evans) in H.M.S. London  (12 Asp. Mar. 
Law Cas. 405; 109 L. T. Rep. 960; (1914) 
P. 76), and by Lord Sumner in W eld-B lundell v. 
Stephens (123 L. T. Rep. 599 ; (1920) A. C. 983). 
In  the former case the President said : “ The court 
is not concerned in the present case with any inquiry 
as to the chain of causes resulting in the creation 
of a legal liability from which such damages as the 
law allows would flow. The tortious act— i.e., 
the negligence of the defendants, which imposes 
upon them a liability in law for damages—is 
admitted. This gets rid at once of an element 
which requires consideration in a chain of causation 
in testing the question of legal liability—namely, 
the foresight or anticipation of the reasonable man. 
In  S m ith  v. London and South - Western R a ilw ay  
Company (sup.) Channell, B. said: ‘ Where there 
is no direct evidence of negligence, the question 
what a reasonable man might foresee is of import
ance in considering the question whether there is 
evidence for the jury of negligence or not . . .
but when it has been once determined that there 
is evidence of negligence, the person guilty of it is 
equally liable for its consequences, whether he 
could have foreseen them or not.’ And Black
burn, J. in the same case said: ‘ What the 
defendants might reasonably anticipate is only 
material with reference to the question, whether the 
defendants were negligent or not, and cannot alter 
their liability if they were guilty of negligence,’ ” 
and after referring to the various phrases used 
in connection with remoteness of damages he said : 
“ But it must be remembered, to use the words of 
a well-known American author (Sedgwick), that 
‘ the legal distinction between what is proximate 
and what is remote is not a logical one, nor does 
it depend upon relations of time and space ; it is 
purely practical, the reason for distinguishing

between the proximate and remote causes and 
consequences being a purely practical one ’ ; and 
again, to use the words of an eminent English 
jurist (Sir F. Pollock, 11th edit., pp. 35, 36), ‘ In 
whatever form we state the rule of “ natural and 
probable consequences,” we must remember that 
it is not a logical definition, but only a guide to 
the exercise of common sense. The lawyer cannot 
afford to adventure himself with philosophers 
in the logical and metaphysical controversies 
that beset the idea of cause.’ ” In  the latter case 
W e ld -B lu n d e ll v. Stephens (sup.) — Lord Sumner 
said: “ What are ‘ natural, probable and neces
sary ’ consequences ? Everything that happens 
happens in the order of nature and is there
fore ‘ natural.’ Nothing that happens by the 
free choice of a thinking man is ‘ necessary, 
except in the sense of predestination. To speak 
of ‘ probable ’ consequence is to throw everything 
upon the jury. I t  is tautologous to speak of 
‘ effective ’ cause, or to say that damages too remote 
from the cause are irrecoverable, for an effective 
cause is simply that which causes, and in law what 
is ineffective or too remote is not a cause at all- 
I  still venture to think that direct cause is the best 
expression. Proximate cause has acquired a 
special connotation through its use in reference 
to contracts of insurance. Direct cause excludes 
what is indirect, conveys the essential distinction, 
which causa causans and causa sine qua non rather 
cumbrously indicate, and is consistent with the 
possibility of the concurrence of more direct causes 
than one, operating at the same time and leading 
to a common result as in B urrow s  v. M arch  Gas and 
Coke Company (26 L. T. Rep. 318 ; L. Rep. 7 Ex. 96) 
and H i l l  v. N ew  R ive r Com pany (18 L. T. Rep. 355 ; 
9 B. & S. 303). As, however, these different- 
epithets and formulae are used almost indiscrimin
ately, something more must be done than to choose 
an epithet which has been used in a decided case- 
I t  is necessary to consider whether the facts of the 
case cited raise a question of causation belonging 
to the same category as that under discussion- 
The crux of the present question is the intervention 
of Mr. Hurst between the respondent and Messrs. 
Comins and Lowe. Further, no want of care has 
to be proved here against the respondent, for he 
accepts the decision that he broke his contract 
by his partner’s omission to be careful, though 
not by any deliberate, intentional, or wanton 
breach. This at once makes it possible to Is.' 
aside large classes of authorities. What a defends1) 
ought to have anticipated as a reasonable man's 
material when the question is whether or not “ 
was guilty of negligence, that is, of want of due 
care according to the circumstances. This, ho"'- 
ever, goes to culpability, not to compensation • 
B ly lh  v. B irm ingham  Waterworks (1856,11 Ex. 78D ’ 
S m ith  v. London and South-W estern R a il'f®? 
Com pany (sup.), per Blackburn, J. Again, "’ha, 
ordinarily happens, or may reasonably be expecte 
to happen, is material where a mere series 0 
physical phenomena has to be investigated an 
the remoteness of the damage or the reverse is  ̂
be decided accordingly. Such a case is Sharp ' 
Powell (26 L. T. Rep. 436 ; L. Rep. 7 C. P. 2&>i> 
unless indeed it be regarded as a decision on nog1), 
gence or no negligence. At any rate it is not this casf^  

In  the present case the arbitrators have found 
a fact that the falling of the plank was due to J) 
negligence of the defendants’ servants. The nf 
appears to me to have been directly caused by 1
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falling of the plank. Under these circumstances
consider that it is immaterial that the causing 
the spark by the falling of the plank could not 

nave been reasonably anticipated. The appellants’ 
junior counsel sought to draw a distinction between 
ne anticipation of the extent of damage resulting 
nom a negligent act, and the anticipation of the 
Wpe of damage resulting from such an act. He 
Emitted that it could not lie in the mouth of a 
Person whose negligent act had caused damageLO p"—  j i . - i  H i  .

the 
th

say that he could not reasonably have foreseen 
extent of the damage, but he contended that

e negligent person was entitled to rely upon 
he fact that he could not reasonably have antici

pated the type of damage which resulted from his 
egligent act. I  do not think that the distinction 

( an be admitted. Given the breach of duty which 
°nstitutes the negligence, and given the damage 
! a direct result of that negligence, the anticipations 

the person whose negligent act has produced 
fje damage appear to me to be irrelevant. I  con
fer that the damages claimed are not too remote, 
ihe other point relied upon by the appellants 

 ̂as that the damage having been caused by fire 
hey were protected by clause 21 of the charter- 

party. To this it was replied that the clause had 
0 application in the case of a fire caused by the 
egligence of the charterers’ servants. I  see no 
ason why a different rule of construction of this 

 ̂ 0ePtion contained in the charter-party should 
® adopted in the case of the charterer than would 
houbtedly be adopted in the case of the ship- 

jj her. Xn the case of the latter clear words would 
e required excluding negligence. No such words 

0l6 found in this clause. Neither shipowner nor 
arterer can, in my opinion, under this clause 

0j h? to be protected against the consequences 
his own negligence.

anH°r ^ese reasons I  think that the appeal fails, 
d must be dismissed with costs. 

reVVARRiNGT°N, L.J.—A ship owned by the 
tj P'mdents was destroyed by fire while under a 
C1 .e °harter to the appellants. The respondents 
ir as damages the value of the ship and some 
cj ?dental expenses. The appellants disputed the 
k'h111 and f̂ ie matter was referred to arbitrators, 
in f niade their award in the form of a special case 
of hvour of the respondents, the owners, subject, 

°urse, to the opinion of the court, 
the fi °nly Question for the court is whether on 
iust f,n<lingS ^le arbitrators as to facts they were 
the U'<;d m bw m making an award in favour of 
Wer resP?ndents. Sankey, J. has held that they 

e so justified. The charterers appealed, 
in accident happened in the port of Casablanca, 
by th°r°CC0’ wbich the ship had been directed 
of i 6 charterers with a cargo which included cases 
Tbe enz’ne and/or petrol stored in No. 1 hold. 
wa -  cases had leaked on the voyage and there 
the t, <?on8iderable quantity of petrol vapour in 
cha, .o ld . Arab stevedores emnloved hv theArab stevedores employed by the 
¡0  L  w'fTs were engaged in shifting certain cargo 
Placed and i° r the purpose of their work had 
of u “ some heavy planks across the forward end 
of (_■, e hatchway. In  the course of the work one 
r°Pe h ai'h‘s came in contact with the sling or the 
disi | J' which the sling was worked, was thereby 

an<l  fell into the hold. The fall was 
tesult y f°lf°wed by a rush of flames, and the 
fiiKjj 'vas the total destruction of the ship. The 

°f fact have already been read by Bankes,
• and I  need not read them again. 

vor X V . N S

The charterers contend, first, that they are 
relieved from liability by the exception clause in 
the charter-party; and, secondly, that damages 
for the loss of the ship cannot be recovered, inas
much as the causing of the spark was something 
that could not reasonably have been anticipated, 
and therefore the destruction of the ship was not 
the natural or probable consequence of the negligent 
act, and the damage was too remote.

As to the first point, the exception clause is in 
the following terms. [The Lord Justice read it.] 
There is, therefore, no express exception of loss 
by fire caused by negligence. The present claim 
is based on negligence. It  appears to be well 
settled that in such a contract as the present the 
exceptions would not be construed so as to excuse 
the shipowner for loss of the nature described if 
caused by the negligence of himself or his servants, 
unless expressly so framed; Carver on Carriage 
by Sea (sects. 14, 22); and as to bills of lading per 
Bowen, L.J. in Steinm an v. A n g ie r L in e  (7 Asp. 
Mar. Law Cas. 46; 64 I .  T. Hep. 61?; ( K9.) 
I (). B. 691), and in my opinion the same con
struction must be given to the clause when it is 
the liability of the charterers which is in question. 
This defence therefore fails.

As to the second point, it is contended that “ a 
person guilty of negligence is not responsible in 
respect of mischief which could by no possibility 
have been foreseen and which no reasonable person 
would have anticipated” (5 Ex. 248). We are 
asked, in effect, to say that the doubt on this point 
expressed by Pollock, C.B. in Greenland, v. Chop .n  
(5 Ex. at p. 248) is well founded and that his tentative 
view set forth in that case and in R igby v. H ew itt (5 
Ex. at p. 243) ought to prevail. There is some doubt 
whether the words of the Chief Baron in Greenland 
v. C hap lin  (sup.) are correctly reported in the 
Exchequer Reports, for in the report in the J aw  
Jo u rn a l (19 L. J. 295 Ex.) the words “ guiltv of 
negligence” are omitted, so that in the La w  Jo u rn a l 
report the passage reads : “ I  entertain considerable 
doubt whether a man is responsible in respect of 
mischief,” and so on, leaving out the words “ guilty 
of negligence.” However this may be, the law on 
this point is, in my opinion, correctly stated in 
Beven on Negligence, 3rd edit., vol. i., p. 85. I  
need not read the passage.

The result may be summarised as follows : The 
presence or absence of reasonable anticipation of 
damage determines the legal quality of the act as 
negligent or innocent. If  it be thus determined to 
be negligent, then the question whether particular 
damages are recoverable depends only on the answer 
to the question whether they are the direct conse
quence of the act. Sufficient authority for the 
proposition is afforded by S m ith  v. London and  
South Western R a ilw ay  Company (23 L. T. Rep. C80 ; 
L. Rep. 6 C. P. 14), in the Exchequer Chamber, and 
particularly by the judgments of Channell, B. and 
Blackburn, J. Channell, B. says : “ I  quite agree 
that where there is no direct evidence of negligence, 
the question what a reasonable man might foresee is 
of importance in considering the question whether 
there is evidence for the jury of negligence or not, 
and this is what was meant by Bramwell, B. in his 
judgment in B ly th  v. B irm ingham  Waterworks 
Company (11 Ex. 781) referred to by Mr. Kingdon ; 
but when it has been once determined that there is 
evidence of negligence, the person guilty of it is 
equally liable for its consequences, whether he could 
have foreseen them or not.” Blackburn, J. says :

3 F
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*' I  also agree that what the ilefefidants might 
reasonably anticipate is, as my brother Channell has 
said, only material with reference to the question 
whether the defendants were negligent or not, and 
cannot alter their liability if they were guilty of 
negligence.” In  the present case it is clear that the 
act causing the plank to fall was in law a negligent 
act, because some damage to the ship might reason
ably be anticipated. If  this is so then the appellants 
are liable for the actual loss, that being on the find
ings of the arbitrators the direct result of the falling 
board : (see per Lord Sumner in Weld-Blundell v. 
Stephens, 123 L. T. Rep. 599 ; (1920) A. 0. 983).

On the whole, in my opinion, the appeal fails and 
must be dismissed with costs.

S c k u t t o n , L.J.—The steamship Thrasyvoulos 
was lost by fire while being discharged by workmen 
employed by the charterers. Experienced 
arbitrators, by whose findings of fact we are bound,, 
have decided that the fire was caused by a spark 
igniting petrol vapour in the hold, the vapour 
coming from leaks from cargo shipped by the 
charterers, and that the spark was caused by the 
Arab workmen employed by the charterers negli
gently knocking a plank out of a temperorary stag
ing erected in the hold, so that the plank fell into the 
hold, and in its fall by striking something made the 
spark which ignited the petrol vapour.

On these findings the charterers contend that they 
are not liable for two reasons : first, that they are 
protected by an exception of “ fire ” which in the 
charter is “ mutually excepted ; ” secondly, that as 
the arbitrators have found that it could not be 
reasonably anticipated that the falling of the board 
would make a spark, the actual damage is too remote 
to be the subject of a claim. In my opinion, both 
these grounds of defence fail.

An excepted perils clause, if fully expanded, 
runs that one of the parties undertakes to do some
thing unless prevented by an excepted peril, in which 
case he is excused. But where he has an obligation 
to do some act carefully, if he fails in his obligation, 
and by his negligence an excepted peril comes into 
operation and does damage, the excepted peril does 
not prevent him from acting carefully, and he is 
liable for damages directly flowing from his breach of 
his obligation to act carefully, though the breach 
acts through the medium of an excepted peril. It  
is a commonplace of mercantile law that if a peril of 
the sea is brought into operation by the carelessness 
of the shipowner or his servants, he is liable, though 
perils of the sea are excepted perils, unless he has also 
a clause excepting the negligence of his servants. 
In  the same way, though the charterer has an 
exception of fire in his favour, he will be liable if 
the fire was directly caused by his servants’ negli
gence, for it was not fire that prevented them from 
being careful. This disposes of the first defence.

The second defence is that the damage is too 
remote from the negligence, as it could not be 
reasonably foreseen as a consequence. On this 
head we were referred to a number of well known 
cases in which vague language, which I  cannot think 
to be really helpful, has been used in an attempt to 
define the point at which damage becomes too 
remote from, or not sufficiently directly caused by, 
the breach of duty, which is the original cause of 
action, to be recoverable. For instance, I  cannot 
think it useful to say the damage must be the 
natural and probable result. This suggests that 
there are results which are natural but not probable, 
and other results which are probable but not natural.

1 am not sure what either adjective means in thlfj 
connection ; if they mean the same thing, two neet 
not be used ; if they mean different things, , ‘iC 
difference between them should be defined. And 8s 
to many cases of fact in which the distinction ha® 
been drawn, it is difficult to see why one case shorn 
be decided one way and one another. Perhaps tn 
House of Lords will some day explain why, “ , 
cheque is negligently filled up, it is a direct effect o 
the negligence that some one finding the che<lue 
should commit forgery : London J o in t Stock B a n k ''4 
M a cm illa n  (119 L. T. Rep. 387 ; (1918) A. C. 7""L 
while if some one negligently leaves a libell°u 
letter about, it is not a direct effect of the negligenĈ  
that the finder should show the letter to the pers01 
libelled : W eld-B lundell v. Stephens (123 L. T. BeP‘ 
599 ; (1920) A. C. 956). In  this case, however, tĥ  
problem is simpler. To determine whether an act 
negligent, it is relevant to determine whether a»l 
reasonable person would foresee that the act won 
cause damage ; if he would not, the act is ® 
negligent. But if the act would or might probab y 
cause damage, the fact that the damage it in i®  ̂
causes is not the exact kind of damage one woo 
expect is immaterial, so long as the damage is in fa 
caused sufficiently directly by the negligent ’ 
and not by the operation of independent cans 
having no connection with the negligent act, exC<T g 
that they could not avoid its results. Once the ac 
negligent, the fact that its exact operation was n 
foreseen is immaterial. This is the distinction la.̂  
down by the majority of the Exchequer Chamber 
S m ith  v. London and South-W estern R a ilw ay  kj° , 
p a n y  (23 L. T. Rep. 680; L. Rep. 6 C. P. 21), 
by the majority of the court in banc in 
H ew itt (5 Ex. 240) and Greenland v. C hap lin  (5 
243), and approved recently by Lord Sumner 
W eld-B lundell v. Stephens (123 L. T. Rep- ■„ 
(1920) A. C. 983), and Sir Samuel Evans 
H.M.S. London (12 Asp. Mar. Law Las.
109 L. T. Rep. 960; (1914) P. 76). I n
present case it was negligent in discharging cargo 
knock down the planks of the temporary stag 
for they might easily cause some damage either 
workmen, or cargo, or the ship. The fact that t 
did directly produce an unexpected result, a spar  ̂
an atmosphere of petrol vapour which caU?eTent 
fire, does not relieve the person who was neghg  ̂
from the damage which his negligent act dire® 
caused. and

For these reasons the experienced arbitrators 
the judge appealed from came, in my opinion, j  
correct decision, and the appeal must be dis®1'-
with costs- A ppea l d is m is s ^

Solicitors for the charterers, Dow ning, H a 4 
M iddle ton , and Lewis.

Solicitors for the owners, H olm an, Fenvncic,
W it an.
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F rid a y , J u ly  15, 1921.
(Before Lord S t e b n d a l e , M.R., A t k i n  and 

Y o u n g e r , L.JJ.).
T h e  C a p  P a l o s , (a)

a p p e a l  f r o m  t h e  a d m i r a l t y  d i v i s io n .

Contract fo r  towage— Loss o f tow—Negligence— 
Exceptions clause—“ D efau lt o f the steam tug- 
owner ”—Tug-owner not sending assistance to 
l°w  while  in  danger— L ia b il ity  o f tug-owner.

'Ebe defendant contracted to tow the p la in tif fs ' motor- 
schooner Cap Palos on a round voyage. The 
contract contained an exceptions clause, which 
r dieved the defendant fro m  lia b il ity  fo r  “ the acts, 
neglect, or default o f the masters, p ilo ts , or crews o f 
the steam tugs, or o f consulting engineers, ships 
husbands, or other persons in  his employment 
• • • . or fo r  any damage o r loss that may arise
to any vessel or c ra ft being towed, or about to be 
towed, or having been towed, . . . through 
collision or otherwise, whether such damage arise 
fro m  or be occasioned by any accident or by 
any  omission, breach o f duty, mismanagement, 
Negligence, or default o f the steam tug-owner, or any  
o f his servants or employees, or by any defect or 
lrnperfections in  the steam tugs. . . . "  The
towage contract was carried out w ith  in te rrup tions  
u n til on the 24th Oct. 1919 the tugs le ft the tow 
at anchor in  a pos ition  o f some danger. The  
defendant knew o f the danger, and ordered a tug to go 
to the assistance o f the Cap Palos, but counter- 
Nianded the order upon the ground that assistance 
u>as being sent by the Salvage Association. N o  
assistance reached the Cap Palos, and on the 
6̂th  Oct. she was driven on the rocks and became a 

total loss.
. ---- exceptions d id  not protect the defendant

from  lia b ility ,  as they ivere lim ited  to a time when 
',be defendant was doing, or om itting  to do, some
thing in  the actual performance o f the contract, 
and d id  not app ly  to a tim e when he had ceased, 
even though tem porarily , to do anyth ing  at a ll, and  
had un jus tifiab ly  le ft the performance o f h is con- 

p ^ a c tu a l duties to others.
V is ion  o f H i l l ,  J . reversed.

'V’I'Eal from a decision of H ill, J., in an action for 
il,l|nf"eS 0̂r breach °f contract.

0j ce plaintiffs, the appellants, were the owners 
rp the five-masted motor-schooner, Cap Palos. 
IVt-j defendant was George Alder, tug owner of 

'ddlesbrough.
p  the plaintiffs claimed that the loss of the Cap 

“fos Was due to the insufficiency of power of the 
endant’s tugs and to his failure to supply a tug of 

C()̂ e n t power to continue the performance of the

defendant pleaded that the loss of the vessel 
iff , Ue *° tfe' negligence of those in charge of her 
^jjdtempting to get under way and failing to wait 
jj, V towage assistance arrived or the weather 
°n ?>erated. In  the alternative the defendant relied 

the exceptions in the towage clause.
Kt “e facts are taken from the judgment of Lord 
^fndale, M .R .:

r0. the contract was to tow the Cap Palos on a 
u m' voyage, of which the first stage was from 
na®l®8ham to Hartlepool in ballast. No tug was 

hed for the service, but it was admitted by the
 ̂ Reported by W. C. Sandford, Esq., Barrister-aA-

Law.

constructive
Weld, t h s t f  t h e

defendant that under the contract there was an 
obligation to provide sufficient tug power. The 
first tug provided was not of sufficient power, but 
the defendant provided a second, and the towage 
proceeded with interruptions until the tugs and tow 
found themselves in Robin Hood’s Bay. The tugs 
lost their hawser, which had parted, and left the 
tow in that bay. After vainly trying to get out of 
the bay, she anchored there on the night of the, 
24th Oct. On the 25th she again tried to get out of 
the bay, but failed ; and on the 26th she was driven 
on to the rocks, and became a constructive total 
loss. It  is for this loss that the plaintiffs make their 
claim upon the defendant. The Cap Palos was 
fitted with an auxiliary motor, but it was out of 
gear, and she had to depend upon her sails, it  
was not contemplated by either party that the 
motor should be used. The details of the towage 
up to the time of getting to Robin Hood’s Bay are, 
in my opinion, not relevant to the question before us 
and are quite sufficiently dealt with by Hill, J. 
Owing partly to the defective power of the first 
tug, and partly to other causes, the towage took 
much longer, and there were many more inter
ruptions than were expected or than there should 
have been ; but the towage did go on, and, in my 
opinion, did go on under the contract. The only 
point made at the trial on this part of the case was 
that the tugs and tow got out of their course and 
into the bay, because the two tugs, attached as 
they were to the tow and to one another, were of 
of insufficient power to avoid their being set out of 
their course towards the shore. H ill, J., was 
advised by the Elder Brethren that the tug power 
was sufficient if properly handled, and the same 
advice was given to us by our assessors. The 
learned judge came to the conclusion that they got 
into Robin Hood’s Bay by bad navigation in not 
making allowance for a change of wind, not hauling 
out when a mist came on from a course which 
would take them very near the bay, and by not 
using the lead ; but he held that the defendant was 
protected from the consequences of this negligence 
of the tug-masters by the exceptions in his contract. 
I  agree with the learned judge on this part of the 
case.

“ The question as to the rest of the case is quite 
different. I.agree with Hill, J., that if assistance 
had been sent to the Cap Palos at any time up to 
midday on the 26th Oct. 1919, which was Sunday, 
she could have been saved from becoming, as she 
did, a total constructive loss, although she might 
have been damaged to a certain extent. It  was 
the defendant’s duty under his contract to send 
such assistance, and he did not send it ; and the 
questions are whether, upon the facts, he is excused 
from performing that duty, and, if not, whether ho 
is protected by the exceptions. The reason why 
nothing was done on Friday, the 24th, is not quite 
clear ; but I  think the result is that the defendant 
attributes it to a combination of bad weather and 
unpreparedness of the tugs, which had arrived in 
Hartlepool without their hawsers, which, they said, 
they had lost in Robin Hood’s Bay, and had not 
yet been supplied with new ones, which the defendant 
took steps to supply. According to the defendant 
the tugs were ordered to go to the Cup Palos on 
the morning of Saturday, the 25th, and were fitted 
to do so ; but the masters refused to go, because of 
the weather. I  doubt whether the weather was 
bad enough to prevent their going, and also whether 
they ought to have left the Cap Palos in Robin
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Hood’s Bay and gone to Hartlepool; but it is not 
necessary to decide either of those points, because, 
in my opinion, these omissions of duty, if they 
existed, were those of the masters of the tugs, 
against which the defendant is protected by the 
exceptions in his contract. Some explanation of 
the circumstances may be afforded by the fact that 
the master of one of the tugs, the Symbol, was not 
in the service of the defendant, but of a firm from 
whom the defendant had just bought her, and was 
only in command of her for the purpose of taking 
her round from Southampton and delivering her to 
the defendant. On her way round she was sent to 
perform this towage. As appears from the corres
pondence, the master seems to have been anxious to 
get back with his crew to Southampton, and very 
likely did not want to renew a towage on the East 
Coast in weather that was not good, while the master 
of the other tug may have been influenced by his 
example. The question, however, is not very 
material, because the defendant is not excused from 
the performance of his duty, if he had means of 
performing it without using these tugs. It  is clear 
that he had these means, for he had another tug, 
the J . P . Rennoldson, which he in fact ordered on 
the 25th,Oct. to go to the Gap Palos, after he had 
been to Robin Hood’s Bay and heard of the refusal 
of the other tug-masters. Unfortunately he can
celled these orders later in the day, and from this 
the whole trouble has arisen, for there is no reason to 
think that the J . P . Rennoldson could not have 
reached the Cap Palos in time to be of use. The 
reason given for the cancellation of the orders to 
the J . P . Rennoldson is as follows : The defendant 
gave evidence that a Mr. Milburn, the brother of 
Lloyd’s agent at Whitby, and then acting for him 
in his absence, showed the defendant a telegram to 
the effect that Grimsby underwriters were sending 
two powerful tugs, expected to arrive that night. 
Mr. Milburn denied having shown him any telegram 
of that kind. I  think it is probable that the defen
dant did get some intimation of the kind, because 
the facts were that the captain of the Cap Palos 
had communicated with Lloyd’s agent, whose son, 
acting for him, did communicate with the Salvage 
Association, who, of course, act for underwriters in 
these cases; that the Salvage Association at 
Grimsby did send a powerful tug ; that the ship’s 
agent at Grimsby so informed the ship’s agent at 
Liverpool after the vessel had been driven ashore ; 
and that Mr. Milburn, the acting Lloyd’s agent, had 
a faint recollection that he had heard that tugs were 
coming from Grimsby. The Cap Palos, although 
not insured in England, was re-insured here, and 
the matter seems to have followed the ordinary 
course where the Salvage Association are concerned 
with a ship in distress. Unfortunately, the tug 
sent by them was obliged by w'eather to put into 
Bridlington Bay, and could not reach the Cap Palos. 
On getting this information as to the tug, the defen
dant assumed that he might safely leave the matter 
in the hands of the Salvage Association, so far as 
getting the vessel into a place of safety was con
cerned, and cancelled the orders to the J . P. 
Rennoldson.”

The plaintiffs brought this action against the 
defendant, contending that the loss of the Cap Palos 
was due to the negligence of the defendant, and to 
the breach of the contract to tow.

Hill, J., held that the defendant was protected 
from liability by the exceptions clause in the con
tract of towage, and dismissed the action.

The plaintiffs appealed.
B u tle r A sp in a ll, K.C. and Battoch for the 

appellants.—The defendant repudiated the contract 
and cannot therefore rely on the exceptions :

J u re id in i v. N atio n a l B r it is h  and I r is h  M it ters 
Insurance Company, 112 L. T. Rep. 531 ; 
(1915) A. C. 499 ;

B ra ithw a ite  v. Foreign Hardwood Company’ 
10 Asp. Mar. Law Cas. 52 ; 92 L. T. Rep- 
637 ; (1905) 2 K. B. 543.

But assuming there was no absolute repudiation 
of the contract, the defendant was not entitle“ 
to suspend the performance of the contract at any 
rate at a time when the tow was in peril. In® 
learned judge found that the defendant did not 
perform his contract with reasonable industry- 
This is not a case of negligence while perform ing 
the contract, but of a failure to carry out the 
contract. The exception, “ breach of duty,” ony  
applies to a tort and not to a breach of contract- 
The defendant is not, therefore, protected by tne 
exceptions.

M a cK in n o n , K.C., D . Stephens, K.C., 
D um as for the respondent.—The point was no 
taken in the court below that the defendan 
repudiated the contract, and it ought not to b® 
taken now. The defendant did not repudiate the 
contract, but was temporarily prevented by adverse 
conditions from carrying it out. The tugs which 
had gone to Hartlepool to get new hawsers were 
prevented by the weather from returning to R0®1“ 
Hood’s Bay, and the defendant having heard tha 
the Salvage Association were sending two powen 
tugs to the assistance of the Cap Palos, cancelled
the order to his own tugs for the time being. - - 
defendant had not abandoned his contract 0 
towage:

B rad ley  v. Newson, Sons, and Co., 119 R-Jf' 
Rep. 239; 14 Asp. Mar. Law Cas. 349» 
(1919) A. C. 16.

The

Bxdler A s p in a ll, K.C. in reply.
Cur. adv. vvM-

The following judgments were read :
getLord Sterndat.e, M.R. stated the facts as  ̂

out above, and continued : I  agree with Him 
that it is not necessary to determine the quest*“ ’ 
hotly contested at the trial, as to whether - 
information (as to the sending of tugs by . 
Salvage Association) was given to the defend* 
by Lloyd’s agent, because I  also agree with hi 
that, however the defendant got it, he was * 
thereby relieved from his obligation to send 
J . P . Rennoldson or some other efficient tug , 
the help of the Cap Palos, and so continue to Ça: 
out his contract. I t  may be that, when the Salv S 
Association send a tug to tow a vessel out of dami. ’ 
and the tug arrives, they do in practice take ch**^ 
of the operations until the vessel is in a P'aCi0lle 
safety, without the help or interference of any 
who has a towage contract with her owners, bee* ^ 
their tugs are better fitted and equipped and t  ̂
crews better skilled in such work. But t'111 ’ ^ 
correct, does not discharge such a person ■ 
the obligations of his contract. The bal'..e) 
Association’s tug may, as in this case, not arr ^  
or other things may happen which require h1“ j  
discharge that obligation ; and I  agree with H14,’  ̂
that, in cancelling the orders to the J. P. ^ enn°^ ,^e  
and leaving to the Salvage Association the to
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°f the Cap Palos from a place of danger to a place 
°f safety, the defendant failed to fulfil the obligations 
°f his contract, and was guilty of a breach of it.

Then there arises the question whether the 
learned judge was right in holding that the de
fendant was protected by the exceptions in the, 
contract. The main argument against his decision 
before us was based on an attempt to show that 
fhe defendant, after the Cap Palos went ashore, 
wholly repudiated all obligations under the contract, 
abd could not therefore avail himself of the 
exceptions. This is a question of fact, upon which 
there should have been a finding by the learned 
judge. I  am quite satisfied from the pleadings, 
*he arguments of counsel as appearing in the judge’s 
Uote, supplemented to a certain extent by shorthand 
botes and by the judgment, that this point was 
Uever raised at the trial. The evidence to which 
We were referred on the point confirms me in this 
opinion, for, considering the counsel and the judge, 
f do not believe it would have been left as it is 
without further investigation if the point had been 
before the court. I t  was admitted that the learned 
judge was not asked for a finding on the point. I  
uoubfc, therefore, very much if it was competent 
i0r the appellant to raise the point in this court, 
but it is not necessary to decide this, because of 
the view that I  take of the case on other points, 
?ud also because I  think that no such repudiation 
is Proved by the evidence. I  think what is proved 
i8 that the defendant gave up any attempt to tow 
fue vessel from danger to a place of safety, but 
hat he never repudiated his contract to continue 

his towage after she was brought to a place of 
safety. There was evidence given by him that he 
ordered the two tugs originally engaged to go to 
ffobin Hood’s Bay in case they were wanted. If  
his were true, it is some evidence of an intention to 

?° on with his contract; if it were not true, the 
Jbuge should have been asked for a finding on the 
point. I  do not think that the finding of the learned
• Uc*ge that the defendant gave up any attempt was 
•htended by him to be a finding of more than I  have 
.fated—that is, that he gave up any attempt to 
0 what he thought the Salvage Association tug 
as going to do. No other question was present 

u the judge’s mind, and I  do not know how he
• °uld have found on any other point which might 
tioVe ^een’ but was not, brought to his atten-

If  was argued that, on these facts, as I  have 
ated them, the exception ceased to apply, because 
© contract was changed in character on the 

Ualogy 0f deviation, as in the case of L ille y  v. 
“ °ubleday (44 L. T. Rep. 814 ; 7 Q. B. Div. 510).
, his may be so, and I  say nothing to the contrary, 

f I  prefer to base my judgment on another 
p °bud. The exceptions clause in the towage 
j^btraet is as follows : [The Master of the Rolls 
WV exceptions clause, the material part of 
R li *s seI  ouf *n fbe headnote, and continued :] 
are“ fbe words held to protect the defendant 
yS ^damage . . . through collision or other-
v 86 to a vessel being towed, or having been towed, 
'pi reason of the default of the steam tug-owner.

ese words, isolated from their context, are very 
c ae’ and may cover the case, but there are numerous 

es which decide that a limitation may be put 
Wh°? su°b wide words, if the construction of the 
he,. c'ause requires it. I  think that is the case 
jjo e- I  do not think it is necessary to say that in 

°ase can the words “ default of the owner ”

refer to a breach of contract, but I  think that the 
whole clause points to the exceptions being confined 
to a time when the tug-owner is doing something, 
or omitting to do something, in the actual per
formance of the contract, and do not apply during 
a period where, as in this case, he has ceased, even 
for a time, to do anything at all, and has left the 
performance of his duties to someone else. In  
other words, I  think the exception extends to cover 
a default during the actual performance of the 
duties of the contract, and not to an unjustified 
handing over of those obligations to someone else 
for performance.

I  think, therefore, that the appeal should be 
allowed, and judgment entered for the plaintiffs, 
with eogts here and below.

A t k i n , L.J.—This is an action for damages for 
breach of a contract of towage, whereby the 
plaintiffs’ ship was lost. The learned judge has 
held the defendant excused by reason of the excep
tions contained in the contract. It  is not disputed 
that the defendant’s ordinary conditions of towage 
were incorporated in the contract made between 
the parties, and the only question to be determined 
is whether, under the circumstances, they apply 
so as to protect the defendant. I t  is contended 
by the plaintiffs that they do not apply, because 
at the time of loss the defendant was not per
forming, and had temporarily, at any rate, aban
doned performance of the particular contract 
to which the exceptions related. [His Lordship 
stated the facts.] The history of the towage in 
hours, as appears from the record, is : Pour and a 
half hours’ towage, thirty-seven no towage; one 
towage, three no towage; nine and a half towage, 
sixty-one no towage, of which only six hours’ 
towage was efficient—a remarkable divergence 
from a contract for about fifteen hours’ continuous 
towage. This closely resembles Alice’s “ jam every 
other day ”—tug yesterday and tug to-morrow, but 
never tug to-day. The figures appear to me to 
indicate such delay as to make the purported 
performance something quite different from that 
contracted for, a form of deviation quite familiar 
in maritime adventures. But the consideration 
of the defendant’s performance of this contract 
cannot end with a bare enumeration of hours of 
towage. Evidence was given of his actions during 
the period from 10.30 on the Thursday, when the 
towage ceased, and 3 p.m. on Sunday afternoon, 
when the schooner went aground. On the Saturday 
the defendant himself visited Robin Hood’s Bay, 
and apparently made arrangements that a fresh 
tug, the J .  P . Rennoldson, then at Middlesbrough, 
should go to the rescue. But on receiving a message, 
not identified, that two powerful tugs were being 
sent to the scene on behalf of underwriters on 
Saturday evening, the defendant cancelled these, 
arrangements, and, as found by the learned judge, 
gave up any attempt to help the schooner. Much 
argument was addressed to us to show that this 
finding was contrary to the evidence. In  my 
opinion, although there was evidence each way, 
there was ample evidence to justify the judge, who 
saw the witnesses, in arriving at this finding. The 
judge has also found that, if the defendant had 
continued to attempt to carry out his contract 
with reasonable industry, the schooner could have 
been saved up to midday on Sunday.

The question that arises is whether, under the 
above circumstances, the defendant can rely upon 
the exceptions. In  my opinion, they have no
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application in the facts of this case. ' I t  is immaterial 
to discuss whether the true view is that the wide 
words of the exceptions, “ default,” “ omission,” 
and “ breach of duty,” properly construed, do not 
extend to cases where the contracting party ceases 
altogether to perform the contract, or that the 
exceptions, construed in their widest sense, do not 
apply where the contract is not being performed 
at all. The principle appears to me to be common 
to all classes of contract, and is to be found applied 
in cases of marine insurance—Marine Insurance 
Act 1906 (6 Edw. 7, c. 41), ss. 45 to 48 ; carriage 
by sea and river—M orriso n  and Co. v. Shaw, 
S a v ill, and A lb io n  Company (13 Asp. Mar. Law 
Cas. 400, 504 ; 115 L. T. Rep. 508 ; (1916)
2 K. B. 783) and D avis  v. Garrett (1830, 6 Bing. 
716); by land—M aile d  v. Great Eastern R a ilw ay  
(80 L. T. Rep. 53 ; (1899) 1 Q. B. 309) and L ille y  
v. Doubleday (44 L. T. Rep. 814; 7 Q. B. Div. 
510); and contracts of bailment. “ The principle 
is well known, and perhaps L ille y  v. Doubleday 
(sup.) is the best illustration, that if you undertake 
to do a thing in a certain way, or to keep a thing 
in a certain place, with certain conditions protecting 
it, and have broken the contract by not doing the 
thing contracted for in the way contracted for, or 
not keeping the article in the place in which you 
have contracted to keep it, you cannot rely on the 
conditions which were only intended to protect 
you if you carried out the contract in the way in 
which you had contracted to do it ”•—per Scrutton, 
L.J., in Gibaud v. Great Eastern R a ilw ay  (125 L . T. 
Rep. 76 ,- (1921) 2 K. B. 435). If  the tugs, on the 
orders of the defendant, had cast oil the tow in a 
storm on a lee shore for the purpose of engaging 
in a more profitable salvage operation, and the 
tow were in consequence damaged, could it be 
suggested that the intention of the contract was 
that the defendant should be protected ? I t  is 
not as was contended, a question of a repudiation 
of contract which has to be accepted by the other 
party in order to give rise to a claim for breach. 
The tow might go to the bottom protesting to the 
last moment and claiming fulfilment of the contract, 
and yet the defendant would, in my judgment, 
in such a case fail to be protected by his exceptions. 
I  am far from saying that a contractor may not 
make a valid contract that he is not to be liable 
for any failure to perform his contract, including 
even wilful default, but he must use very clear 
words to express that purpose, which I  do not 
find here.

For the above reasons I  come to the conclusion 
that the exceptions in this case afford no defence 
to the claim, and that effect must be given to the 
learned judge’s findings of fact, and judgment be 
entered for the plaintiff for damages to be assessed 
by the registrar and merchants.

Y o u n g e r , L.J.—I  am entirely of the same 
opinion. One of the respondent’s conditions of 
towage, to which reference has been made in the 
judgments just delivered, is as follows: “ If  a 
steam tug is engaged to tow a ship to any port 
or station, but through stress of weather or other 
unavoidable circumstances, she is separated from 
the ship, the steam tug-owner shall be paid (pro  
ra ta ) for the distance towed, unless otherwise 
mutually agreed.” This condition seems to supply 
some indication of the circumstances in which 
separation of the tug from the tow was, in the 
contemplation of this contract, regarded as per
missible. The circumstances did not exist here.

The tugs, the learned judge finds, negligently 
left the Cap Palos in Robin Hood’s Bay on the 
morning of the 24th Oct. That negligent act. 
however, was the act of the masters, and from that 
the conditions protect the respondent. But the 
constructive total loss of the vessel was not due to 
that negligent act. I t  was due to the neglect and 
default of the respondent himself, fully cognisant 
as he was of the facts, and of the situation of the 
Cap Palos, in not sending before noon on the 
26th Oct. a tug or tugs to assist her in the position 
of danger in which she had been left, and incidentally 
to proceed with the completion of the first part 
of his contract of towage, the prosecution of which 
he had for the time abandoned. I  agree in the 
view that-from that personal neglect and default 
of his own, at such a time and in such circumstances» 
the conditions of towage afford no protection to the 
respondent, even if the explanation he offers ol 
his failure to send the tug J . P . Rennoldson to the 
assistance of the tow can on the evidence he 
accepted, a subject upon which I  refrain fro01 
further observation.

I  think the appeal should be allowed.
A ppea l allowed.

Solicitors for the appellants, Thomas Cooper »n̂  
Co., for H il l ,  D ick inson , and Co., Liverpool. ,

Solicitors f o r  t h e  re s p o n d e n t ,  Van Sandan an 
Co., a g e n ts  f o r  B e lk  a n d  Sm ith, M id d le s b ro u g h .

J u ly  11, 12, and 25, 1921. 
(Before B a n k e s , W a r r in g t o n  and 

S c r u t t o n , L.JJ.)
E l l io t t  S t e a m  T u g  C o m p a n y  L i m i t e d  •» 

S h i p p i n g  C o n t r o l l e r , (a)
APPEAL FROM THE TRIBUNAL CONSTITUTED 

SECT. 2 OF THE INDEM NITY ACT 1920.
Emergency legislation—Charter-party— Requisition ° f  

ship by A d m ira lty — Compensation— C la im  "H 
charterers— D irect loss— Interference w ith  b u s in g  
— In ju r y  to sh ip— In d em n ity  A c t 1920 (10 &  * . 
Geo. 5, c. 48), s. 2, sub-ss. 1 (6), 2 (H i.) v>> ’ 
schedule, p a rt I I .

B y  sect. 2, sub-sect. 1 (b) o f the In d em n ity  A ct 1 
any person not being the owner o f a ship, who "
“ incurred or sustained any direct loss or damngf ™ 
reason o f interference w ith  h is . . . husttie
. . . through the exercise . . . du ring  ! ,
war o f any prerogative r igh t o f H is  M ajesty of ’ 
any . . . power under any enactment rd a jv  J
to the defence o f the realm  . . . shall ,
entitled to payment o f compensation in  respect 
such loss or damage.” /

B y  sub-sect. 2 (H i.) (b), i f  the cla im ant would 
fro m  the A c t have no legal rig h t to compensation, 
compensation is  to be assessed according 1° 
p rinc ip les  set fo r th  in  part I I .  o f the schedule to 
A ct. .

A towage and salvage company hired the use o f a 
fo r  the purposes o f the ir business by a charter-pa * 
which entitled them to the services o f the tug f or y  
long as they pleased w ith  the rig h t to terminate 
h ir in g  by a fourteen days' notice. D u rin g  ' 
currency o f the charter-party the lug  ivas 
lioned by the A dm ira lty .,

E s q . ,  B a r r is t e r ' ’’ 1(a) R epo rted  by  W . C. Sandford,Liaw.
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Held, by the whole, court, that, apart fro m  the Indem n ity  
Act 1920, the charterers would not have had any legal 
right to compensation.

'held, by Banlces and W arrington, L .J J .  (ScruUon, 
L -J . dissenting) that the loss o f the average net 
earnings o f the lug while  requisitioned was “ a 
direct loss or damage ” by reason o f the interference 
w ith  the charterers' business w ith in  sect. 2 (1) (6) 
° f  the A ct, and that they were entitled to compensa
tion, which must be assessed as directed in  part I I .  
° f  the schedule to the Act.

A p p e a l  from the decision of the tribunal constituted 
IV sect. 2 of the Indemnity Act 1920.

The Elliott Steam Tug Company claimed com- 
Pensation under sect. 2, sub-sect. 1 (6) and sub
le t. 2 (iii.) (6), of that Act and part I I .  of the 
Schedule to the Act [which are set out in the judg
ment of Warrington, L. J.] for direct loss or damage 
¡‘.V reason of interference with their property or 
business through the exercise during the war of 
Powers conferred by the Defence of the Realm Act.

Stuart Bevan, K.C. and van den Berg for the 
aPpellants.

Sir Gordon Heivart (A.-O.), M a cK in n o n , K.C. and 
SickH ts for the respondents. c  adv_ vulL

J u ly  28.—The following judgments were read. 
Bankes, L. J.—This is an appeal from a decision 

of the tribunal set up by the Indemnity Act 1920. 
By sect. 2, sub-sect. 1, an appeal is given upon any 
Point of law to a party aggrieved by any direction or 
determination of the tribunal. By the recent 
^rder LVb. of the Rules of the Supreme Court rules 
are provided regulating appeals from the tribunal. 
Buie 40 provides that the notice of motion to this 
'-'.ourt shall state the point or points of law by the 
direction or determination on which the appellant 
leels aggrieved. The point of law raised by the 
aPpellants in this appeal is stated in the notice of 
appeal as follows : “ And further take notice that
ihe points of law by the determination of which the 
c*aimants feel aggrieved are that the court was 
mr°ng in holding that to award the claimants 
"Aher compensation than the amount above 

mentioned would he to contravene the principles 
aid down in part I I .  of the schedule to the 

-indemnity Act 1920, and furthermore the claimants 
]vdl contend that upon the evidence called and the 
a°ba so found, they are entitled to the compensation 

,hued as aforesaid.”
. The facts which gave rise to the appellants’ claim 
?r compensation as found by the tribunal are 

Portly as follows. The appellants carry on business 
as tug owners. In  Nov. 1914, they chartered the 
cug F ra n k  from her owners upon terms which 
^titled the appellants to retain her as long as they 
Teased, with a right to determine the hiring on
ourteen days’ notice in writing. The hire was at 

1 bp rate of 1551. per calendar month. On the 
. ] May 1917, the tug was requisitioned by the 
dmiralty, and she was retained under the requisi- 

dl.°n Until the month of Nov. 1919. The appellants 
d not determine the charter-party, because having 

egard to the favourable terms on which they had 
c9uired the tug, they were anxious to keep her at 

J e*r disposal when she was released from requisi- 
0I1- The claim put forward by the appellants for 
?̂rnPensation represented what they claimed to be 

0j direct loss to them arising from the requisitioning 
/. the tug. I t  was made up under two heads, 

) the amount of hire which they continued liable

to pay to the owners during the whole time that the 
tug was under requisition : (2) the loss of the profit 
which they would have made during that period by 
the use of the tug. They were willing to give 
credit for all sums which the Admiralty had paid to 
the owners, and which the owners had passed on to 
them. The view taken by the tribunal with regard 
the first head of claim was that with the view of 
minimising the damages resulting from the requisi
tioning of the tug it was the appellant’s duty to have 
given the fourteen days’ notice terminating the 
charter, and had this been done the obligation to pay 
any further hire would have ceased. The tribunal 
however considered that the appellants should be 
allowed a reasonable time within which to decide 
what course to take, and as a result they allowed one 
month to cover both the consideration period, and 
the notice period, and gave the appellants their 
full claim under both heads of damage for that 
month. This decision was challenged by the appel
lants, as a matter of law, upon the ground that there 
was no evidence to support the finding of the 
tribunal that it was a reasonable course to take, and 
consequently their duty, to put an end to the 
charter-party in order to minimise the damage. 
This court held that the point was not raised by the 
notice of appeal, and would not allow it to be pro
ceeded with. This disposes of any question of 
damage in reference to the hire paid by the appel
lants under the charter during the period of requisi
tion.

There remains the claim for loss of profit, or 
expressed more accurately the loss of what would be 
the average and ordinary net earnings of the tug 
during the period of requisition. This claim cannot 
be disposed of upon the grounds on which the claim 
for the hire was disposed of. If  the appellants’ 
duty was to put an end to the charter for the purpose 
of minimising damages, and they had in fact done 
so, it would not have been a voluntary act, and 
would have been done merely for the purpose of 
minimising the damages which resulted from the 
requisitioning of the tug and would have left the 
other branch of the claim for damages untouched. 
Whether the appellants had any right to those 
damages depends upon the construction of the 
Indemnity Act, because apart form that Act it is I  
think clear that they could not have had any legal 
right to damages. The Act by sect. 2, sub-sect. 1, 
provides that any of the persons indicated in the 
section who has “ incurred or sustained any direct 
loss or damage by reason of interference with his 
property or business in the United Kingdom 
through the exercise or purported exercise, during 
the war, of any prerogative right of His Majesty or 
of any power under any enactment relating to the 
defence of the realm or any regulation or order made 
or purporting to be made thereunder, shall be 
entitled to payment or compensation in respect of 
such loss or damage ; and such payment or com
pensation shall be assessed on the principles and 
by the tribunal hereinafter mentioned.” By 
awarding the appellants damages limited to the 
period of one month the tribunal have found (as I  
think upon the evidence they were entitled to find) 
that the business of the appellants had been inter
fered with by the requisitioning of the tug, and that 
the appellants had sustained direct loss thereby. 
By their cross notice of appeal the respondents 
complain of the inference drawn by the tribunal, 
that the interference with the appellants’ business 
caused them any direct loss. In  my opinion the
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decision of the tribunal upon this point was correct, 
and in accordance with the authorities ; see The/ 
A rgentino  (0 Asp. Mar. Law Cas. ", 33 ; 59 L. T. 
Rep. 914 ; 13 Prob. Div. 191 ; 61 L. T. Rep. 
706; 14 App. Cas. 519). The loss of what the 
tug might reasonably and fairly be expected 
to earn for the appellants had she not been 
requisitioned is in my opinion direct loss within the 
meaning of the sub-section which I  have just quoted. 
I t  was urged upon the court by the respondents’ 
counsel that it had never been the practice of the 
Defence of the Realm Losses Commission to award 
any compensation for loss of profits, and that, as the 
tribunal was directed by sect. 2, sub-sect. 2, in. (b), 
of the Act to assess compensation in accordance with 
the principles on which that commission acted, the 
tribunal could not award profits. Whether this 
was the practice of the commission I  do not know, 
but of this I  am sure, that since the passing of the 
Indemnity Act 1920, compensation must be assessed 
by the tribunal set up by that Act in accordance 
with the directions of that Act, and not otherwise; 
and I  am confident that the tribunal must be dealing 
with claims upon that footing. It  does not follow 
that because a person proves a direct loss by reason 
of interference with Ins property he is entitled to 
payment or compensation, because the principles 
upon which payment or compensation are to be 
assessed are laid down by the Act. Those principles 
are set out in the schedule to the Act, and they 
appear to have been framed with the intention of 
awarding compensation to individuals who suffered 
losses over and above what the community in 
general suffered owing to the war, and to exclude 
compensation for any special loss or any loss of 
special profits due to the war, or for any losses 
arising solely out of the existence of a state of war. 
I t  was no doubt difficult to select a form of words 
which would exactly and clearly convey the inten
tion of the Legislature, and I  do not propose to 
attempt any definition of what the various expres
sions in the schedule include. In  the present case 
the tribunal have excluded the bulk of the appel
lants’ claim for loss of profit. If  they did so on the 
ground that the appellants failed to prove a direct 
loss, their decision was not in my opinion corfect in 
law. I  am not satisfied that they did so decide, or 
that they so intended to decide. Indeed their 
decision awarding any damages indicates the 
contrary. The written judgment of the tribunal 
concludes in this way : “ I t  was contended that the 
impracticability of hiring a substitute tug, owing to 
the existence of a state of war, combined with the 
requisition, forced the claimants’ decision and so 
caused the further loss ; but it appears to us that to 
compensate the claimants for such further loss on 
that ground would be to contravene the principles 
laid down for our guidance in part I I .  of the schedule 
to the Indemnity Act.” If  by this the tribunal 
intended to convey that though the loss proved 
by the appellants was a direct loss it nevertheless 
was a loss excluded by the express language of 
part I I .  of the schedule, and therefore could not be 
taken into account by the tribunal, we have not at 
present the materials upon which we can decide the 
point of law raised by the appellants. This court 
cannot decide questions of fact. The case therefore 
must be remitted to the tribunal for them to take 
such action (if any) as they may consider desirable 
and to report to the court, if they so desire, anv 
further findings of fact upon which this court can 
proceed in dealing with the question of law sub

mitted to it. The appeal must be adjourned. The 
cross-appeal fails and must be dismissed with 
costs.

W a r r in g t o n , L. J.—This is an appeal by claimants 
under the Indemnity Act 1920 from the determina
tion by the tribunal set up under that Act of the 
amount due to them for compensation.

By sect. 2, sub-sect. 1 (i.), of the Act the right to 
appeal is strictly limited to any direction or deter
mination of the tribunal on any point of law, and 
by rule 40 of Order LV.b in the Rules of the Supreme 
Court 1921 it is provided that the notice of motion, 
i.e., the notice of appeal, shall state the point or 
points of law by the decision or determination 011 
which the appellant feels aggrieved. The jurisdic
tion of this court is therefore strictly limited and 
we must be careful not to pass the limits there laid 
down.

The claimants were under a charter-party dated 
the 2nd Nov. 1914. the charterers of a steam tug 
F ra n k  for a period which was practically so long aS 
they pleased unless previously determined by the 
charterers by a fourteen-days’ notice. The tug 
was used by the claimants for their towage and 
salvage work from which they derived profits. She 
was on the 19th May 1917, requisitioned by the 
Admiralty. The claimants claimed compensation 
under two heads : (1) loss of profit from the use of 
the tug in their business of which use they had been 
deprived during the period of requisition ; and (2) 
the charter rate of hire paid by them to the owner® 
so far as it had not been repaid out of the hire p®1“ 
by the Government. The tribunal have awarded 
compensation under both heads for the amount® 
claimed, but for thirty days only. The claimant® 
seek to have the limit of thirty days removed so f®r 
as concerns the loss of profits. The respondents 00 
the other hand contend that nothing should ha'"e 
been awarded for loss of profits. I  have stated tne 
nature of the case in general terms only, but &  
terms which seem to me to be sufficient to expladj 
what follows. The jurisdiction of the tribunal ®P 
the right of the claimants to compensation depend m 
my opinion on the Indemnity Act 1920. by 
sect. 1 of that Act the right to institute legal pr®" 
ceedings in respect of acts done in good faith by 
officers of the Crown, during the war is speaking 
generally taken away, but by sect. 2 a right to com
pensation is given. That section by sub-sect, 
provides that a person (a) being the owner of a ®mP 
which has been requisitioned shall be entitled 
payment or compensation as therein mentioned >
“ (b) who has otherwise incurred or sustained any 
direct loss or damage by reason of interference W’ 
his property or business in the United Kingd°® 
through the exercise or purported exercise, during 
the war, of any prerogative right of His Majc®  ̂
or of any power under any enactment relating to 
defence of the realm, or any regulation or old  ̂
made or purporting to be made thereunder, shah  ̂
entitled to payment or compensation in respect 
such loss or damage ; and such payment or com 
pensation shall be assessed on the principles and. . 
the tribunal hereinafter mentioned, and the deci®1® 
of that tribunal shall be final.” This is followed ^ 
two provisions, one giving the limited right of apP.̂ j 
above referred to, the other being immat«'1 ̂  
Sub-sect. 2 provides “ that the payment or comp® 
sation shall be assessed in accordance with  ̂
following principles ” : Of these (i.) and (ii.) are . 
applicable to the present case, (iii.) is as foU0’̂
“ (a) If  the claimant would, apart from this A1
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have had a legal right to compensation, the tribunal 
shall give effect to that right, but in assessing the 
compensation shall have regard to the amount of 
the compensation to which, apart from this Act, 
the claimant would have been legally entitled, and to 
the existence of a state of war and to all other 
circumstances relevant to a just assessment of 
compensation : Provided that this sub-section shall 
not give any right to payment or compensation for 
indirect loss, (b) If  the claimant would not have 
had any such legal right, the compensation shall 
be assessed in accordance with the principles upon 
which the commission appointed by His Majesty 
under commissions dated the 31st March 1915, and 
the 18th Dec. 1918 (commonly known as the 
Defence of the Realm Losses Commission), has 
hitherto acted in cases where no special provision is 
made as to the assessment of compensation, which 
principles are set forth in part I I .  of the schedule to 
this Act.”

In  my opinion the claimants in the present case 
come under sub-clause (6). As charterers they had 
uo property in the ship nor had they the possession 
thereof and they could not at common law have 
maintained an action against the officers of the 
Crown who took possession of the ship. Accord
ingly that part of the schedule which regulates 
m their case the assessment of compensation is 
part I I . ,  which is in the following terms: 
‘ Principles on which the Defence of the Realm 

Losses Commission has hitherto acted. The 
compensation to be awarded shall be assessed by 
taking into account only the direct loss and damage 
suffered by the claimant by reason of direct and 
Particular interference with his property or business, 
and nothing shall be included in respect of any 
loss or damage due to or arising through the 
enforcement of any order or regulation of general 
°r local application, or in respect of any loss or 
damage due simply and solely to the existence 
of a state of war, or to the general conditions 
prevailing in the locality, or to action taken upon 
grounds arising out of the conduct of the claimant 
himself rendering it necessary for public security 
that his legal rights should be infringed, or in 
respect of loss of mere pleasure or amenity.” The 
tribunal arrived at the following conclusions: 
(1) that the business of the claimants as charterers 
Was interfered with by the requisition ; (2) that the 
requisition interfered with the claimants’ business 

as to cause directly some loss of profit and some 
loss of charter hire; (3) that to minimise the loss 
they ought to have given the fourteen days’ notice 
t° determine the charter but were entitled to a 
reasonable time, fixed by the tribunal at thirty 
Oays, to consider their position, and accordingly 
fhey allowed the claim under both heads for thirty 
days. The judgment concludes with the following 
Passage : “ The further payments of charter hire 
and the further loss of profits was not caused 
directly or even indirectly by the requisition. As 
Mr. Page candidly stated, the claimants themselves 
m their own business interests after consultation 
and advice decided to keep the charter on foot 
l°r so long a period as the requisition lasted. This 
decision and not the requisition caused the further 
*dss. I t  was contended that the impracticability 
°f hiring a substitute tug, owing to the existence 
?! a state of war, combined with the requisition, 
°rced the claimants’ decision and so caused the 

j'irther loss ; but it appears to us that to compensate 
the claimants for such further loss on that ground 

V o l . X V ., N. S.

would be to contravene the principles laid down 
for our guidance in part I I .  of the schedule to the 
Indemnity Act.” I  now turn to the appellants’ 
notice of appeal. After stating that he intends 
to appeal he defines his point in these terms ; 
“ And further take notice that the points of law by 
the determination of which the claimants feel 
aggrieved are that the court was wrong in holding 
that to award the claimants further compensation 
than the amount above mentioned ” —that is loss 
during the thirty days—“ would be to contravene 
the principles laid down in part I I .  of the schedule 
to the Indemnity Act 1920, and furthermore the 
claimants will contend that upon evidence called 
and the facts so found, they are entitled to the com
pensation claimed as aforesaid.” The last contention 
seems to me to raise really no point of law at all. 
This is not drawn with the precision which in 
proceedings such as the present ought I  think to 
be observed, but I  think it means that there was 
nothing in the schedule to justify the limitation 
to the thirty days.

The respondent’s cross notice is as follows:
And further take notice that the point of law 

by the direction of determination on which the 
respondent feels aggrieved is the inference drawn 
by the court that the interference with the claimants’ 
business by reason of the requisition was such 
as to cause directly some loss of profit and some 
loss of charter hire and the decision of the court 
that it was competent to the court to draw such 
an inference from the facts proved.”

I  will deal first with the cross-appeal. This, 
in my opinion, fails. The question turns on the 
construction of the statute. I  will assume that 
at common law the charterers could have obtained 
no compensation for interference with mere 
contractual rights, but the statute has, in my 
opinion, without reference to the question whether 
the claimants had rights at law, given compensation 
to any person who has incurred or sustained any 
direct loss or damage by reason of interference 
with his business. The claimants’ business was 
that of employing the F ra n k  and other tugs in 
towage and salvage work. They proved that 
profits were derived by them by the employment 
of the F ra n k  and they lost these profits by being 
deprived of the F ra n k , they not being able, as they 
proved, to obtain on reasonable terms another 
tug in her place. I  think the tribunal were justified 
in concluding that some loss of profit was direct 
loss sustained by reason of interference with 
business. Were the tribunal justified in confining 
the loss to the thirty days ? As regards the 
minimising the loss by determining the charter, 
with deference to the tribunal, the determination 
of the charter, though it would have rendered 
them no longer liable to pay hire and so have 
reduced their loss in that respect, would have left 
the loss of profit resulting from their loss of the tug 
unaffected, and I  think the tribunal were wrong 
in law in limiting on this ground the period for which 
loss of profit was allowed. But it is open to 
argument that the loss after the thirty days 
resulting from inability to obtain another tug was 
not suffered by reason of “ direct and particular 
interference ” with the claimants’ business by the 
requisition of the F ra n k , but by reason of general 
measures taken by the Government in consequence 
of the existence of a state of war, and was thus 
due “ simply and solely ” to the existence of that 
state of war or to “ general conditions prevailing

3 G
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iu the locality.” I  express no opinion on the 
validity of this argument for we do not know from 
the judgment with any certainty the view taken 
by the tribunal. The concluding passage of the 
judgment seems to indicate that they took some 
such view as I  have suggested, but I  think they 
ought to be requested if they think fit to make 
further findings of fact or to express their views 
in terms on the construction of part I I .  of the 
schedule. The matter should be referred back to 
them for this purpose.

The cross-appeal should, in my opinion, be 
dismissed with costs.

S c r u t t o n , L. J.—This is an appeal under sect. 2, 
sub-sect. 1 (i), of the Indemnity Act 1920, from 
the decision of the Defence of the Realm Losses 
Commission upon a claim by the Elliott Steam 
Tug Company, charterers of the tug F ra n k  owned 
by Charles Duncan and Co., for compensation for 
damage done to their business by the requisition 
of the tug by the Admiralty on the 19th May 1917. 
Before the requisition of the tug the charterers 
were making a profit of 51. 11s. 4d. per day (not 
including days when the tug was not working) 
after paying the owners 51. 3s. Ad. a day. In  
other words they were .making a gross profit of 
101. 14s. 8d. a day, a net profit of 51. 11s. Ad. 
day. The Admiralty, who only deal with owners, 
at first paid the owners 51. 10s. a day, which the 
owners ultimately handed over to the charterers. 
The charterers had continued to pay 51. 3s. Ad. 
a day to the owners for their charter was renewable 
at charterers’ option, and the charterers desired 
to preserve their rights over the tug, after the 
requisition ceased. These rights indeed were so 
valuable that the owners ultimately paid the 
charterers 20001. to cancel the charter. In  the 
second stage of the requisition the Admiralty took 
over the maintenance of the tug, and only paid 
the owners 11. 4s. a day, which they paid to the 
charterers. At this stage the charterers who were 
paying the owners 51. 3s. Ad. a day, and only 
receiving 11. 4s. from the Government, were 
obviously making a heavy loss. The question 
now is as to the rights of the charterers against the 
Government.

At common law there is no doubt about the 
position. In  case of a wrong done to a chattel 
the common law does not recognise a person whose 
only rights are a contractual right to have the use 
or services of the chattel for purposes of making 
profits or gains without possession of or property 
in the chattel. Such a person cannot claim for 
injury done to his contractual right : see on this 
point the judgment of Blackburn, J. in Cattle v. 
Stockton Waterworks Company (33 L. T. Rep. 475 ; 
L. Rep. 10 Q. B. 453), where a contractor making 
a tunnel on K .’s land claimed against a wrongdoer 
to K .’s land, whose wrong made his contract 
less profitable, and was held not entitled to recover. 
I t  is for this reason that underwriters cannot 
sue directly a wrongdoer against property they 
have insured, but must proceed in the name of 
the assured, as explained by Lord Penzance in 
Simpson v. Thomson (3 Asp. Mar. Law Cas. 
567 ; 38 L. T. Rep. 1 ; 3 App. Cas. 289). It  
is for this reason also that charterers under a 
charter not amounting to a demise do not and 
cannot sue in the Admiralty Court a wrongdoer 
who has sunk by collision their chartered ship. 
The same principle was applied by Hamilton, J. 
in Remorquage a Helice (Société Anonym e) v. Bennetts

(1911) 1 K. B. 243), to prevent the owner of a tug 
suing the wrongdoer who had sunk his tow, whereby 
he had lost the benefit of his contract of towage. 
When the Court of Appeal in The Okehampton 
(12 Asp. Mar. Law Cas. 428; 110 L. T. Rep- 
130; (1913) P. 173) allowed sub-charterers to 
sue for the loss of their bill of lading freight 
through a collision by the defendants’ wrong
doing, they did so, I  think, because it was proved 
that the sub-charterers, not the owners, had 
contracted to carry the goods and had received 
them and had, therefore, a lien for the freight and 
sufficient possession as bailees to sue for damage3 
to the goods : see The W inkfie ld  (85 L. T. Rep. 668 ; 
9 Asp. Mar. Law Cas. 249 ; (1902) P. 42). This 
is a sufficient reason for the decision, as explained 
by Hamilton, L.J. at the beginning of his judg
ment. I  do not think the headnote is accurate 
in speaking of possessory interest in the ship.

But, secondly, at common law, the shipowner 
suing a wrongdoer for temporary loss of the ship 3 
services would be entitled at common law to recover 
the loss of profits during that period as a direct 
consequence of the wrong. This is explained as 
regards ships by the judgments of Bowen, L.J- 
and the House of Lords in The A rgentino  (6 Asp- 
Mar. Law Cas. 733; 61 L. T. Rep. 706; 14 
App. Cas. 519). I t  is indeed every-day practice 
in injury cases, where the plaintiff is given 
loss of earnings or profits during the time bis 
injury lasts as the direct consequences of the 
injury. I  used the word “ direct,” because it 
the word preferred after consideration of the 
alternatives by Lord Sumner in W eld-B lundell v. 
Stephens (132 L. T. Rep. 593 ; (1920) A. C. 983). 
The charterer in collision cases does not recover 
profits, not because the loss of profits during 
repairs is not the direct consequence of the wrong» 
but because the common law rightly or wrongly 
does not recognise him as able to sue for such an 
injury to his contractual right in the ship.

But, thirdly, at common law the owner of a 
ship while under a duty to act reasonably to reduce 
damages is under no obligation to destroy his own 
property to reduce the damages payable by the 
wrongdoer. The leasehold tenant of a house 
would not be bound to stop paying rent to his 
superior landlord during the period during which a 
wrongdoer prevented him using the house, because 
by so doing he would reduce the damages the 
wrongdoer had to pay if by so doing he lost the 
tenancy of the house after the wrong of the tort 
feasor was repaired or finished in its effects. R 
is common practice at common law to recover 
(1) net profits lost; (2) standing charges which have 
reasonably to be incurred and which are not made 
UP by profits by reason of the wrongdoer’s action- 
In  other words, in a case of temporary loss of 8 
chattel, gross profits lost are recovered so long 83 
expenses of earning them reasonably continue; 
and the reasonableness is from the point of vie#" 
of the owner of the chattel. If  the expenses cease 
their amount is set off against the gross prom 
otherwise lost. I  mention these second and third 
points because on neither of them do I  agree with 
the view taken by the commission during the 
argument, which was apparently that loss »  
profits during requisition could not be the direct 
consequence of the requisition; and that the 
charterer was obliged to abandon his charter 
or rather was not entitled to claim the cost of keep' 
ing it alive for his benefit after the requisition.
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The charterer then has no common law right 
against a person who deprives him of the oppor
tunity of earning profits by his contractual rights, 
by taking away the ship in respect of which he 
bad a contract. As a consequence the Board of 
Arbitration which dealt with registered ships 
excluded the charterer from claiming for the same 
reason. They only allowed the owners to claim, 
and sect. 2, sub-sect. 1 (a), of the Indemnity Act 
does not apply to the case of a charterer. He does 
not come under sect. 2, sub-sect. 2 (iii.) (a), for 
apart from the Act he would have no legal right 
bo compensation. He can only get compensation 
under the Act if he has sustained any direct loss 
or damage by reason of interference with his pro
perty or business through the exercise of prerogative 
rights, or powers under any statute for the defence 
of the realm and then only on the principles set 
out in Part I I .  of the Schedule to the Act. The 
commission appear to have rejected all claim for 
loss of profits because the charterers were unable 
bo replace the requisitioned tug at any reasonable 
rates on the ground that it was “ loss or damage 
due simply and solely to the existence of a state 
of war.” In  one view all requisitions were due to 
a state of war, but to adopt this interpretation would 
be to make the schedule illusory and meaningless, 
even as applied to owners. I t  is difficult to inter
pret these very vague words, but they may perhaps 
exclude that part of the profits or value due to 
War as compared with the pre-war profits or value.

But in my opinion there is a deeper objection 
bo the appellants’ claim based on the common law 
Principles already stated, namely, that the char
terer cannot get any damages for the loss of his 
Purely contractual rights, whether in property or 
business. The owner of a ship requisitioned who 
bad been running it for his own account receives 
an agreed sum from the Admiralty for hire, say, 

a day, and the Admiralty only deals with the 
owner. Suppose he has chartered his ship, does 
the amount payable by the Admiralty suddenly 
rise from 51. a day for the ship run by the owner 
b>r himself to 101. a day for the same ship rim 
by the owner for the charterer ? I t  clearly does 
Hot, in my opinion, and the reason is that the 51. 
a day is the full value of all interests in the ship, 
lb is probably much less than the market value of 
an unrequisitioned ship, but that is because of the 
agreed Blue Book rates. But it is the full value 
. r the purpose of compensation and the charterer

not entitled to any additional payment. Whether 
ne is entitled to any share of the 51. depends on his 
contract with the owners; in this case he has had 
the whole of the gross rate and cannot claim any 
more; he must settle with the owner his share, if 
any, of the net rate and its advantages.
.This view, which is not the view put forward by 

the tribunal, excludes the claim of the appellants; 
here is a cross-appeal against the amount awarded 

by the tribunal rested' on the ground that the loss
Profits was not direct loss. I  think it was direct 

oss if the charterer had a right to claim, and that, 
bherefore, the cross-appeal fails on the point raised.

A ppea l adjourned ;  cross-appeal dismissed.
i Solicitors for the appellants, Thomas Cooper and^0.
Solicitor for the respondent, Treasury So lic ito r.

HIGH COURT O F JUSTICE.

KING’S BENCH DIVISION.
M onday, Feb. 14, 1921.
(Before R o w l a t t , J.)

M. I s a a c s  a n d  S o n s  L i m i t e d  v . W i l l i a m  
M c A l l u m  a n d  Co . L i m i t e d , ( a )

Charter-party—S h ip ’s name— Im p lie d  w a rran ty  o f  
na tio na lity—Breach— Shipovmer selling vessel to 
fo re ign  subject— Change o f n a tio na lity  o f vessel— 
Change o f f la g — Im p lie d  term—Damages.

B y  a charter-party a B r it is h  sh ip was chartered by 
her owners to the p la in t if fs  fo r  twelve months in  
direct con tinua tion  o f an earlier tim e charter. 
D u r in g  the currency o f the charter-party the owners 
sold the sh ip  to a Greek subject, thereby causing 
her to change her fla y . The charterers d id  not 
attempt to avoid the charter, but kept the services 
o f the sh ip  u n t il i t  expired. B y  the contract o f 
sale the owners reserved the r igh t, and i t  was agreed 
that they should re ta in  the rig h t o f sa tis fy ing  
any requirement o f the charterers w ith  regard to 
the personal performance o f any obligations o f 
the charter-party.

Held that although there was no im p lied  w arran ty  in  
the charter-party that the sh ip  was a B r it is h  
sh ip  because she was called by a B r it is h  
name, the owners had committed a breach o f the 
charter-party in  selling the ship to a fo re ign  
subject and causing her to change her flag , and  
the charterers were entitled to such a sum in  damages 
as would represent the increased d ifficu lty  o f getting 
suitable and remunerative employment in  conse
quence o f the change o f flag.

A c t i o n  in the commercial list tried by Rowlatt, J.
The plaintiffs claimed damages for the breach 

of a charter-party. By their statement of claim 
they alleged that by a charter-party dated the 
15th April 1919; the defendants, as owners, 
chartered to the plaintiffs the steamship C ity  o f 
Ham burg  for a period of four calendar months. 
By a second charter-party, dated the 30th Aug. 
1919, the defendants further chartered to the 
plaintiffs the said steamship for a period of twelve 
months in direct continuation of the charter-party 
dated the 15th April 1919. At the dates of both 
charter-parties the steamship C ity  o f Ham burg  
was a British ship.

On the 10th Sept. 1919 the defendants sold the 
vessel to one Denis Anghelatos, a Greek subject, 
and the sale was carried out with the permission 
of the British Ministry of Shipping. On the 
Ilth  Sept. 1919 the defendants wrote to the 
plaintiffs giving them notice of the sale, and the 
next day the plaintiffs replied refusing to consent 
to the transfer of flag during the period of the 
charter-party, and stating that they would hold 
defendants responsible for any damages the 
plaintiffs might sustain.

On the 13th Oct. 1919 the register of the vessel 
as a British ship was closed ; and on the 8th Nov. 
1919 she was transferred to the Greek flag at 
Leghorn, being renamed the Panaghis Dracatos ; 
and on the 12th Nov. she left that port under the 
Greek flag.

The plaintiffs then brought this action for breach 
of the second charter-party'. By par. 2 of their
( a)  R epo rted  by T. W M organ , E sq ., Barriater-at-Law.
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points of claim they alleged that it was an implied 
term of the charter-party that the steamship 
should remain during the period of twelve months 
under the same flag ; and that the plaintiffs entered 
into the contract on the basis of that implied 
term, as the defendants well knew ; (par. 3) that 
further, or alternatively, it was an implied term 
of the second charter-party that the defendants 
would not lessen the beneficial user of the vessel 
to which the plaintiffs were entitled; (par. 4) 
that a steamship trading under the British flag 
was more valuable than a similar steamship 
trading under the Greek flag, by reason of the fact 
that shippers of general cargo were unwilling to 
ship such cargo on board Greek ships, and for that 
reason a Greek steamer could not be profitably 
employed in regular general cargo lines trading 
to and from the United Kingdom ; and, further, 
that the insurance premiums charged on a Greek 
ship exceeded by about 50 per cent, the insurance 
premiums charged on a British ship; (par. 5) 
that in breach of the said implied terms the 
defendants during the second charter-party sold 
the steamship to a Greek subject, and procured 
the closing of the British register, and the steam
ship was transferred to the Greek flag and 
renamed; (par. 6) that by reason of the premises 
the steamship was delayed at Leghorn from 7 p.m. 
on the 8th Nov. until 8 p.m. on the 12th Nov. 
1919 ; (par. 7) that by reason of the change of 
flag and name the plaintiffs were obliged to pay 
additional sums for insurance on cargo ; (par. 8) 
that by reason of the change of flag and name 
the plaintiffs, during the remaining period of the 
second charter-party—namely, the 8th Dec. 1919 
to the 21st Oct. 1920, had suffered damage by reason 
of increased insurance charges and increased 
difficulty of getting suitable and remunerative 
employment for the steamship. By par. 10 the 
plaintiffs alleged that it was necessary for the 
defendants before selling the steamship to obtain 
the consent of the British Shipping Controller, 
whose consent was given subject to a stipulation 
that the steamship should trade for twelve months 
within the United Kingdom only; and, by par. 11, 
the plaintiffs alleged that the defendants, by selling 
the steamship, and rendering it subject to that 
stipulation, cut down the limits within which the 
steamship was authorised to trade under the 
charter-party, and thereby committed a breach 
of the charter-party, whereby the plaintiffs suffered 
damages, of which particulars were furnished. 
The plaintiffs claimed on all those alleged grounds 
28,6781.

The defendants admitted the two charter-parties 
referred to and admitted that the steamship C ity  
o f H am burg  was a British ship at the dates thereof. 
By par. 2 of their defence and counter-claim, the 
defendants denied the implied term alleged by 
the plaintiffs in par. 2 of the statement of claim, 
and denied that the second charter-party was 
entered into on such implied terms. By par. 3 
the defendants denied the implied term alleged 
in par. 3 of the plaintiffs’ points of claim. They 
denied that a vessel trading under the British 
flag was more valuable than a similar vessel under 
the Greek flag. They said that they were always 
ready and willing to perform, and could and would, 
have performed, any voyage within the limits of 
the charter-party of the 30th Aug. 1919.

I ) .  C. Leek, K.C. and IF. A . J o w itt for the 
plaintiffs.

W. N . Raeburn, K.C. and 8 . L o w ry  Porter for 
the defendants.

R o w l a t t , J.—In this case the plaintiffs chartered 
from the defendants a ship which was then called 
the C ity  o f Ham burg. I t  was not expressed m 
the charter-party that she was a British ship, 
but she was, in fact, a British ship ; and the charter 
was a time charter taking effect, I  think, from about 
Oct. 1919 until last Oct. I t  followed on a time 
charter of about four months, which the same 
charterers, the plaintiffs, had taken from the 
defendants, so that the plaintiffs knew the ship, 
although that is not stated.

Shortly after the second charter had been 
entered into the defendants sold the ship to a 
Greek gentleman, and her name was changed, and 
she sailed under the Greek flag. I t  is in those 
circumstances that this action is brought. I  do 
not need to mention the steps that were taken 
to get an injunction, and so on ; but what happened 
was that the plaintiffs have kept to the charter. 
I  do not know whether they could have avoided 
it or not, and I  am not inquiring as to that, and 
they have kept the services of the vessel, and 
the time has now expired, and I  do not thins 
that anything arises out of the fact of the sale 
viewed alone. The defendants reserved the right 
to perform the contract personally. I  do not 
know exactly what is the effect of that when 
they are selling the ship to the subject of a foreign 
nationality, with the resulting change of flag, but, 
at any rate, the charter-party has been performed 
in the sense that the various voyages have been 
taken in accordance with the requirements within 
the charter-party of the charterer, and that is 
over. What remains is a complaint founded on 
the fact that these services have been performed 
with a vessel not of the British flag, but of the Greek 
flag, and it is said that the plaintiffs are entitled 
to damages for that breach.

There was no implied warranty in this charter- 
party that she was a British ship because she 
was called the C ity  o f Ham burg. That is clear 
from the case of Clapham  v. Cologan (3 Camp. 382) 
cited by Mr. Raeburn, but that does not arise. She 
was a British ship ; if she had not been, the case 
of Clapham  v. Cologan (sup.) shows that no clam1 
could be made on the ground that she was called 
the C ity  o f Ham burg. , .

But she was a British ship, and the way in which 
it is put by Mr. Leek is that the act of the owner m 
changing her name and flag and in changing her 
from a British ship into a Greek ship—as an inciden 
of the sale of the property in the vessel—gave the 
plaintiffs the services of a different ship from th# 
for which they had contracted, and one wbic 
was less valuable.

There has been some little discussion at the Bar 
about the doctrine of implied terms in a charter̂  
party, but it seems to me that when parties contrac 
for services to be rendered by one of them by mead- 
of a specific chattel, that at any rate throws a 
implied undertaking on the part of the otbc 
contractor that the chattel shall not be altered so 
to prejudice the services which are to be render  ̂
by it. I  think that is only a particular phase ® 
the well-known principle laid down in Appleby ’ • 
Meyers (or M yers) (16 L. T. Rep. 669 ; L. R f°' 
2, C. P 651), a decision at the root of the doctrin 
as to implied terms in contracts. If  a spe°m 
thing is contracted for, the contract is not proper. 
carried out if the thing is so altered as to ren
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Jess valuable services or different services. I  think 
that is the same thing put in different language.

So I  think the question here is whether the 
change of flag was a material matter. Lots of 
changes can be made in a ship, I  have no doubt, 
such as painting, altering the colour, altering the 
Mast, or all sorts of things might be made, which 
should not, in my opinion, affect the contract at 
all but would affect only the question of damages.

The question I  have to decide, then, is whether 
the change of flag was a material change in the 
nature of the subject matter; and it seems to me 
that I  must answer that question affirmatively. 
1 do not think it possible to hold that it made no 
difference under what flag the ship sailed.

The law of the flag has not only direct importance 
as regards the ship itself, but has also important 
collateral effects on, for example, the discipline of 
the ship and the moral of the crew, and many other 
such matters. This being so, the consideration 
therefore arises as to damages in any particular 
case. In  my opinion, in the present case there was 
u breach of the charter-party by the change of the 
hag during the existence of that contract; and the 
Question that remains is how much (if any) damages 
should be awarded.

1 do not think that the damages are likely to be 
ut all great; but I  must give an opinion about them 
°r the guidance of the arbitrator or referee. But 

1 will say what I  think about the damages because, 
eyen if i  am right in deciding in favour of the 
Plaintiffs, it may be that they would like to question 
[uy limitation of their damages, so I  will say what 
■ think about it and direct the arbitrator or referee 

Accordingly. The first is in respect of delay at 
foghorn. That has disappeared. The plaintiffs 
themselves are responsible for three of the four 
c*ays claimed, and the other day was merely one day, 
as it appears from the log that the captain was 
engaged in starting his fires, I  daresay, to start 
next day. But it is not claimed. Therefore, 

do not think that I  ought to allow anything 
nder par. 6. Then in par. 7, the sum of 1451.
8 claimed because the plaintiffs are obliged, or 

°nght, to insure themselves against any liability 
hat they might come under to shippers on board 
he ship jn respect of cargo, I  suppose, already put 

, n or contracted to be put on, because she changed 
cr flag, i  agree with Mr. Raeburn. I  think 
ney wasted their money. I  do not see how they 
uuld be under any such liability, and I  do not 

. they are entitled to anything for that. Then, 
s°der par. 8, I  think they are entitled to get 
j?2)ething. They say that there was increasing 
~b“culty in getting suitable and remunerative 
®ployment for the steamship, mainly because 

/i'PPcrs did not care for Greek ships, or their 
jjhderwriters did not care for Greek ships. They 
is Ve Educed evidence to that effect, although it 

contradicted in a way that leaves room for its 
ee^bly being true to a certain extent, because the 
aor eman who gave evidence for the defendants 
greed that, in the last few months, at any rate, 

jOpic were beginning to be shy of Greek ships. 
a * ^ a t is the evidence, and I  think the plaintiffs 
disentitled to get a sum to represent the increased 
em i^ ty  of getting suitable and remunerative 
6| J' oyment. But if, and so far as, they have 
otir<ered damage by reason of delay or laziness 
1 , ebe part of the captain and crew, and so on, 
Th +1?0* Ibink they can recover that in this action. 

at is not the damage that flows from the vessel’s

register being changed. Those damages flow from 
the breach of duty of the master and crew at the 
time, and should have been made the subject of 
that sort of charge. The only damage they are 
entitled to on this claim is a sum to represent the 
increased difficulty of getting suitable and remuner
ative employment for the vessel.

I  give judgment for the plaintiffs, and I  direct 
an inquiry before a referee with regard to the 
damages so resulting to them, and I  give judgment 
for the defendants for an amount admittedly due 
to them under their counter-claim.

Judgm ent fo r  the p la in tif fs  on the c la im  and, 
fo r  the defendants on the counterclaim.

Solicitors for the plaintiffs, Lawless and Co.
Solicitors for the defendants, D ow ning. Handcock, 

M iddle ton , and Lewis.

M onday, M a y  9, 1921.
(Before G r e e k , J.)

L e s l ie  S h i p p i n g  C o m p a n y  v . W e l s t e a d . (a) 
Charter - p a rty  ■— T im e  charier — M onth ly  h ire— 

R igh t o f owners to w ithd raw  steamer fro m  services 
of charterers in  default o f payment— M  easure o f 
damages.

Under a time charter-party h ire  was to be p a id  
m onthly in  advance, and in  default o f such p a y 
ment the owners were to have the fa c u lty  o f 
w ithdraw ing  the steamer fro m  the service o f the 
charterers. The charterers d id  not p a y  the hire, 
and the owners w ithdrew the steamer fro m  their 
service.

Held, that the owners were entitled to recover damages 
fo r  the chartered period rem ain ing  a fte r the 
w ithdraw a l o f the steamer fro m  the charterers' 
service. The measure o f  such damages is  the 
difference between the rate o f h ire  provided in  the 
charter-party and the market rate at the date o f  
withdrawal.

A c t io n  in the Commercial Court, tried by Greer, J.
The plaintiffs claimed damages for the breach of a 

charter-party. The charter-party was dated the 
29th March 1920, and was in the form of the 
Baltic and White Sea Conference Uniform Time 
Charter 1912. It  was made between the plaintiffs, 
the Leslie Steamship Company, the owners of the 
steamship R aithwaite, a vessel of about 5176 tons 
deadweight, summer freeboard inclusive of bunkers, 
and the defendant, Frederick Welstead, as charterer. 
By it the plaintiffs agreed to let, and the defendant 
to hire, the steamship Raithwaite  for thirty-six 
calendar months from the time the vessel was 
delivered to the charterer as therein provided. 
I t  was also provided, in te r a lia , by clause 5, that 
the charterer should pay as hire 25s. per ton on 
the vessel’s summer deadweight for the first 
twelve months, 22s. 6d. for the second twelve 
months, and 20s. for the third twelve months, 
from the time the steamship was placed at the 
disposal of the charterer, and so pro  rata  for any 
part of a month until delivery to the owners as 
therein stipulated ; that the payment of the hire 
should be made in London in cash without discount 
monthly in advance; and that “ In  default of 
such payment or payments, as herein specified, 
the owners shall have the faculty of withdrawing
(a) Reported by T. W . M o bgan . E sq.. Barrister-at-Law
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the said steamer from the service of the charterers, 
without prejudice to any claim they (the owners) 
may otherwise have on the charterers under this 
charter.” Clause 23 provided that the charterer 
should have the option of subletting the steamship, 
but the original charterer always to remain re
sponsible to owners for due performance of the 
charter. The charter-party also provided that 
the owners should provide and pay for all pro
visions and wages for insurance of the ship, and 
all deck and engine room stores, and maintain 
the ship in an efficient state, and that the charterer 
should provide coal, fuel, water for boilers, & c.

On the 28th May 1920 the steamship was delivered 
to the defendant at Greenock, and the defendant 
duly paid the first and second month’s hire, as 
provided by the charter. The defendant, however, 
did not pay the third month’s hire due on the 
28th July 1920, but in respect of that month’s 
hire the parties agreed that two bills of exchange 
of that date should be accepted by the defendant 
payable thirty days after date, one for 60001. and 
another for 5001. 16s. 5d. These bills were dis
honoured on presentation, the defendant alleging 
that they were accepted subject to a condition which 
the plaintiffs had not fulfilled. The defendant did 
not pay the fourth month’s hire, and on the 
22nd Sept. 1920 the plaintiffs, claiming to do so 
under clause 5 of the charter-party, withdrew the 
steamship from the service of the defendant without 
prejudice to any claims they might have on the 
defendant under the charter-party.

On the 18th Feb. 1921 the plaintiffs, the ship
owners, commenced an action against the defendant, 
the charterer, claiming damages for breach of the 
charter-party, and alternatively, for hire thereunder. 
The plaintiffs alleged that by reason of the 
defendant’s breaches of the charter-party, they, 
the plaintiffs, had suffered damage, and had lost 
the amount of hire for which the defendant was 
liable under the charter-party during the remainder 
of the chartered period, or alternatively the 
difference between the amount for which the 
steamer could on the date of withdrawal have 
been let in the market upon similar terms. The 
plaintiffs claimed 184,6101. 13s. 4d., being the total 
amount of the hire under the charter-party for the 
remaining two years and eight months of the 
chartered period, or, alternatively, 76,5011. 5s. 8d., 
being the difference between the total amount of 
hire, and hire for the remainder of the chartered 
period at the rate ruling at the date of withdrawal 
at which the steamer could have been let in the 
market, less credit for certain bunker coal, 3,9201.

The defendant pleaded (in te r a lia ) that the 
alleged damage was too remote and not recoverable. 
The defendant alleged that he had suffered damage, 
and counterclaimed sums amounting to over
70,0001. At the trial the parties agreed that the 
plaintiffs’ damages should be estimated at 
47,7431., subject to the determination of the 
question of law.

Raeburn, K.C. and Clement E . Davies for the 
plaintiffs.

B arring ton -W ard , K.C. and 11. S. Simmons for 
the defendant.

Gkeee, J.—This is an action by Messrs. Leslie, 
trading as the Leslie Shipping Company, for 
hire due under a charter-party, less certain credits, 
and for damages arising from the withdrawal 
of the vessel in consequence of the defendant’s

non-payment of hire according to the terms of 
the charter-party. The charter-party was dated 
the 29th March 1920, and was for thirty-si5 
months, and it began to run on the 28th May
1920. At the date of the withdrawal two months 
hire was due. For one of these two months » 
bill of exchange had been given, but the bill was 
dishonoured. The other month’s hire had not 
been paid at all, though it was like the other, 
due in advance. The question which I  have to 
decide is whether or not, on account of the with
drawal of the vessel in those circumstances, the 
plaintiffs are entitled to say that, by reason of the 
defendant’s breach of contract, they have lost 
the benefit of the hire for the rest of the charter- 
party period, and are therefore entitled to damages 
based upon the difference between the charter 
rate and the best possible rate that they could 
have got during that period outside the charter- 
party.

The question turns on clause 5 of the charter 
party. It  is said for the plaintiffs that the damage® 
which they claim—namely, the loss of the chartered 
hire less the earnings that could be got by toe 
vessel free from the charter, are the natural and 
probable consequence of the non-payment ® 
advance of the hire fixed by the charter-party- 
I t  is said, on the part of the defendant, that these 
damages are due to the withdrawal of the vessel 
from the charter-party by the plaintiffs, and tba 
the plaintiffs’ only remedy in these circumstance® 
is to claim for hire at the agreed rate up to the date 
when they withdrew the vessel from the service 
of the defendant, and to get their vessel back hy 
withdrawal, and that the plaintiffs are not entitle 
to put themselves in the same position as if tbe 
defendant had adhered to the terms of the charter- 
party during the whole term thereof.

I t  seems to me that the point is not free fro® 
difficulty, and if I  had not already expressed 
opinion upon it in a previous case tried by ® 
(M e r lin  Steamship Company v. Welstead (*"  
Kenm are) (unreported) April 5, 28, 29, 1921L 
I  might have taken time to consider the point.

On the whole, my view is that the damage 
arise as the natural and probable consequen0̂  
of the defendants’ breach of contract in fail®» 
to pay the two instalments of hire which w® 
due at the date of the withdrawal of the ves®̂  
by the plaintiffs from the defendant’s seryi® • 
What were the circumstances between the parties • 
The vessel was in the hands of the defend»^ 
under this charter-party when the market *  
going against him. He gave bills for one mom 
hire which were not met by him ; and, in 
tion, when another bill for another month’s lu 
matured he did not pay that next monthly ® ,c 
Would not any shipowner be entitled to con®1 d 
in such a case that the charterer did not im® g 
to pay the hire during the subsequent mom j 
of the charter ? The defendant’s own 
for one month’s hire he had allowed to 
dishonoured; a person in business rarely 
that if he can possibly avoid i t ; and when _ 
next month’s hire became due he did not r i  
it. I  think that, apart altogether from ĉ aU’l rt 
of the charter-party, such conduct on the 1® 
of the defendant would, I  think, amount in ^  
to a repudiation of a fundamental part of * 
contract, and would entitle the plaintiffs to '  ^  
it as at an end. Clause 5 was inserted m 
charter-party for the benefit of the shipo"®
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and not to their detriment, and it seems to me 
■? follow that they possess under it the express 
I'ght of withdrawing the vessel. I t  becomes 
»»possible, therefore, that there should be any 
discussion about it. It  seems to me that this 
clause cannot be treated as cutting down the 
rights which the plaintiffs would have had in. the 
absence of such a clause.

For these reasons I  am against the somewhat 
belated argument that has been1 put forward on 
behalf of the defendant, and my judgment is that 
?.e plaintiffs are entitled to recover not only the 
«re due on the 22nd Sept. 1920, when the 
Plaintiffs withdrew the vessel, and to withdraw 
bhe vessel, but also to damages the amount of 
which has been agreed, calculated on the basis 
°r the evidence that has been given. The amount 
agreed is 47,7431., and there will be judgment for 
rhat amount, without prejudice to any further 
If  Q ^  fhe defendant on his counter-claim.

the defendant thinks that there is any substance 
h his counter-claim for damages, he can bring an 

action. r ,
Judgment fo r  the p la in tiffs .

Solicitors for the plaintiffs, B o tte rd l and Roche.
Solicitor for the defendant, A . H . Baker.

J u ly  27 and 28, 1921,
(Before M cCa r d ie , J.)

A rmour and  Co. L im it e d  v . L eopold W alford  
(L ondon) L im it e d , (a)

— Special fo rm —Reasonableness—“ On 
deck ”  clause— D u ty  o f shipowner to give notice to 
shipper o f in ten tion  to ca rry  on deck— Booking

*Ph 7 • - •f P la in tif fs  shipped a quantity  o f candles on board 
’ he defendants' steamer fo r  carriage fro m  London  
? A ntw erp , on the terms o f a booking s lip  which 
he defendants had given to the p la in tif fs , and which 

approved o f by the p la in tif fs . The booking 
d ip  was as fo llow s  (inter alia): “ We beg to 
confirm  fre ig h t engagement. . . .  A l l  engage- 
tnents are made subject to the conditions, terms, and  
W ) exceptions o f our b ills  o f lad ing  and also to 
he conditions and {or) regulations o f any steamboat, 

r a ilw ay, or canal company by whom the goods 
'may be conveyed and a ll goods are at the r is k  o f 
senders or owners thereof u n t il actually  shipped 
r‘,ri hoard the steamer. N o  insurances o f any  
A scrip tion  are booked w ithout special instructions, 
y o  cargo shipped unless W alford L in e 's  B il ls  of 
h id in g  are used ;  no other b ills  o f lad ing  accepted." 
■* he goods were shipped on the 18th  M arch  1919, 
f ifd  a b il l o f lad ing, doled the 19th  M arch , was 
n f T ’j  0 P la in tiffs . B y  clause 11 o f the b ill 
/  lad ing  i t  was provided that r  “ The company 

cm j le lo, ca rry  the goods below deck and (or)
. deck, and in  branch steamers, coasting or r ive r  

j  ^ m e rs  or vessels and (or) lighters, launches, or 
9fils, and to land  or store goods fo r  the purpose 
l  transhipm ent, reshipment, or fu rth e r carriage, 
nd sha ll have the r igh t to sub-contract in  respect 

o av \  SUĈ  carriage or p a rt thereof, and shall not 
th  l ia ™e l or any  l° ss> damage, or in ju ry  w ith in  

* exceptions in  th is  b il l o f lad ing  whether due to 
-— f wfgence or not, but such exceptions shall app ly

H»Ported by T. W . M o bo a k , Esq.. Barriater-at-Law

to carriage by such sub-contractors as i f  such 
sub-contractors were specifically mentioned in  the 
said exceptions."

The goods were stowed on the deck o f the defendants' 
vessel, and there was no suggestion o f any careless
ness in  the way they were arranged and protected. 
N o notice was given to the p la in tif fs  by the defen
dants that the goods were, o r would be, carried  
on deck. W hile on the voyage fro m  London to 
A ntw erp  the goods were damaged by sea-water 
through the o rd ina ry  p e rils  o f the sea. The 
p la in tif fs  claimed damages fo r  alleged breach o f 
contract by the def endanls in  re lation to the carriage 
o f the goods.

Held  (1) that the p la in t if fs  were bound by clause 11 
o f the b ill o f lading, notw ithstanding Us ■ unusual 
character, because they had accepted the booking 
s lip , which provided that the goods were to be 
shipped under the defendants' special fo rm  o f 
b ill o f lad ing, and clause 11 applied to the goods 
actually  named in  the b ill o f lad ing  ; (2) the de
fendants were entitled lo  stow the candles on deck ;
(3) there was no im p lied  condition that the defendants 
should give the p la in t if fs  notice that the goods in  
question would be carried on deck, and (4) the 
defendants were therefore not liab le fo r  damages.

A ction in the Commercial List, tried bv 
McCardie, J.

The plaintiffs claimed damages for alleged breach 
of contract in relation to the carriage of a certain 
quantity of candles from London to Antwerp. 
The plaintiffs were the owners of the goods in 
question, and the defendants were shipowners who 
ran a line of steamships to continental ports. In  
March 1919 the plaintiffs wished to ship 25 tons 
of candles from London to Antwerp. They com
municated with the defendants and, as a result, 
the defendants sent them a booking slip, confirming 
the freight engagement and providing (in te r a lia )  
that “ all engagements are made subject to the 
conditions, terms . . .  of our bills of lading 
. . . No cargo shipped unless Walford Line’s
?iUs of Lading are used ; no other bills of lading 
accepted.’ The plaintiffs approved of this booking 
slip, and a portion of the 25 tons of candles was 
shipped on the defendants’ steamship on the 
18th March, and on the 19th March a bill of lading 
was given to the plaintiffs, which contained a 
clause providing that the company had the right 
to carry the goods below deck and (or) on deck.

The plaintiffs’ goods were placed on the deck of 
the defendants’ ship. There was no carelessness 
on the part of the defendants in the way they were 
arranged or protected. But they were damaged by 
sea water, through the ordinary “ perils of the sea,” 
on the voyage from London to Antwerp. The 
amount of the damages was agreed at 12351. The 
defendants had not given the plaintiffs any special 
notice that these goods would be carried on deck.

W. N orm an  Raeburn, K.C. and H . Claughton 
Scott for the plaintiffs.

R. A . W right, K.C. and D . N o w ill P r i t t  (H . M . 
P a u l with them) for the defendants.

C ur. adv. w i t .
J u ly  28.—M cCa r d ie , J. read the following 

judgment.—The plaintiffs, as owners of goods 
shipped on board a steamer of the defendants, 
claim damages for breach of contract. The de
fendants run a line of steamships to continental 
ports. In  March 1919 the plaintiffs wished to
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send 25 tons of candles from London to Antwerp. 
They communicated with the defendants. As a 
result, the defendants sent to the plaintiffs a booking 
slip dated the 5th March 1919. So far as material 
it said : “ We beg to confirm freight engagement as 
follows ” (then followed a statement of cargo, rate, 
port of shipment, and port of destination). The slip 
proceeded as follows : “ All engagements are made 
subject to the conditions, terms, and (or) exceptions 
of our bills of lading and also to the conditions 
and (or) regulations of any steamboat, railway or 
canal company by whom the goods may be conveyed 
and all goods are at the risk of senders or owners 
thereof until actually shipped on board the steamer. 
No insurances of any description are booked without 
special instructions. No cargo shipped unless 
Walford Line’s Bills of Lading are used; no other 
bills of lading accepted.” The plaintiffs approved 
the booking slip. The statement of claim express!}' 
alleges that this slip was part of the bargain between 
the parties.

A portion of the 25 tons was shipped on the 
defendant’s steamship Pold iep  on or about the 
18th March 1919, and a bill of lading dated the 
19th March was given to the plaintiffs. It  is as 
to these goods that the claim arises. The bill 
contains many clauses. Clause 11 is the only one 
material to be set out. I t  is as follows : Clause 
11 : “ The Company has the right to carry the 
goods below deck and (or) on deck, and in 
branch steamers, coasting or river steamers or 
vessels, and (or) lighters, launches or boats, 
and to land or store goods for the purposes 
of transhipment, re-shipment, or further carriage 
and shall have the right to sub-contract in respect 
of any such carriage or part thereof and shall not 
be liable for any loss, damage or injury within the 
exceptions in this bill of lading whether due to 
negligence or not, but such exceptions shall apply 
to carriage by such sub-contractors as if such sub
contractors were specifically mentioned in the 
said exceptions.”

I  may mention that clause 1 of the bill of lading 
refers to many classes of goods, ranging from gold 
dust to statuary, bank notes to laces and furs, 
and that clause 2 contains a widely-worded negli
gence and perils of the sea clause in favour of the 
shipowners. The goods were placed on the deck of 
the Poldiep. I t  is not suggested that there was 
any carelessness in the way they were arranged 
or protected. Whilst on the voyage to Antwerp 
they were injured by sea water, through the ordinary 
“ perils of the sea.” The damage is agreed at 
12351.

Such are the broad facts. I  take in order the 
contentions of the plaintiffs, and I  will briefly state 
as to each contention such further facts as are 
relevant. In  the first place, the plaintiffs assert 
that they are not bound by clause 11 of the bill 
of lading; that defendants therefore wrongfully 
placed the candles on deck, and not below deck; 
and that defendants are consequently hit by the 
rule stated in art. 48 of Scrutton and Mackinnon on 
Charter-parties, 10th edit.—that the effect of 
unauthorised deck storage is to set aside the excep
tion of the bill of lading, and to render the ship
owner liable under his contract of carriage for 
damage happening to the goods so stored.

The plaintiffs assert that clause 11 was unusual; 
that it was not specifically drawn to their attention ; 
that they were not aware of it, and therefore are 
not bound by its provisions. I  cannot accept this

contention of the plaintiffs. I  think they are 
clearly bound by clause 11. They had accepted 
the booking slip, which provided that the good* 
were to be shipped under the defendants’ special 
form of bill of lading and none other. The bill 
of lading is made out in accordance with the booking 
slip. The form used has been unvaryingly employed 
by the defendants for seven or eight years, and clause 
11 has for that period appeared as it is now. The 
defendants have but one form of bill of lading- 
In  1916 and 1917 the plaintiffs made several 
shipments with the defendants under similar bill8 
of lading with a like clause. ,

Moreover, in the present case, the plaintiffs 
traffic manager got from his stationers several 
printed forms of the defendants’ bill of lading» 
and sent those forms to the defendants, who signed 
them and then forwarded them to the plaintiff9- 
They are the bills of lading for the goods now in 
question. I  hold that the plaintiffs in face 
accepted them, as they were bound to accept them» 
as bills of lading in proper form. Counsel for the 
defendants called my attention to Carver on Carriage 
by Sea (6th edit., s. 122), where the learned author 
considers whether a bill of lading is to be taken a9 
a conclusive statement of the contract of carriage- 
Several useful cases are there cited. In  my vie^, 
a bill of lading is not, as between shipper and 
shipowner, conclusive of the true contract. }  
may, for example, be inconsistent with a prior 
overriding, and express written bargain as to tn 
terms on which goods shall be carried or the for® 
in which bills of lading shall be issued.

The law is stated somewhat favourably to tpe 
shipper in the article by the late Kennedy, L.J- * 
Halsbury’s Laws of England, Vol. 26, p. y ° ’ 
where he says : “ In  some cases the bill of lading 
is to be regarded as evidence only of a pre-existm» 
contract ” (see per Lord Bramwell in Sewell 
B u rd ick  (5 Asp. Mar. Law Cas. 376 ; 52 L. T. B̂ p- 
445 ; 10 App. Cas. 74) and W agstaff v. Ander® 
(4 Asp. Mar. Law Cas. 290 ; 42 L. T. Rep. 1~} ' 
5 C. P. Div. 171) “ and the person accepting 
it is not necessarily bound by all its stipri-1' 
tions ” (Crooks and Go. v. A lla n  (4 Asp. ‘ 
Law Cas. 216 ; 41 L. T. Rep. 800 ; 5 Q. B. D1” 
38) and Lewis v. M ‘Kee (19 L. T. Rep. 522 ; L. W  
4 Ex. Ch. 58) “ but may be entitled to repud®^ 
them on the ground that he did not know, and con 
not reasonably be expected to know, of tn 
existence, his assent to them is not to be inferr 
from his acceptance of the bill of lading with0 j  
objection” (Crooks and Co. v. A lla n  (sup-)- . 
respectfully doubt if this passage adequate 
distinguishes between the mere physical rece F 
of the bill of lading and the mental acceptance ’ 
whether it has or has not been fully read by 1 
shipper. It  must be remembered that the S ta t ,  
of Frauds does not ordinarily apply to a co? ,ted 
for carriage by sea. The bargain may be coll®® 
from various documents or other sources s 1° j  
Carver on Carriage by Sea (6th edit., s. 53) a 
Scrutton on Charter-parties (art. 8). , 0,

Whatever the prior express bargain has b 
a shipper is free to accept any bills of lading, 
chooses. If, therefore, he has chosen to ,re<j ¡.¡u 
without protest a bill of lading in a certain 1 ^  
he should ordinarily be bound by it, n’ j.; 
Mr. Carver well observes in sect. 56 of his b g6 
“ Where that has been done it is difficult to sU?Tjng 
that the document can be treated as not D of 
what it seems to be.” That learned aU
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proceeds : “ The practice of looking to it as a 
! ontract may be said to be uniform and, indeed, 
has been adopted by the Legislature (Bills of Lading 
Act 1855) ; and the scarcity of authority is in truth 
a strong confirmation of the view that it is the 
contract; for it shows that in practice the point 
lias not been considered open to question.”

Here the plaintiffs, I  am satisfied, actually 
accepted the bill of lading in question as the bargain 
tor carriage. From whatever point of view the 
oase is regarded, be it on the principle of Richardson  
Spence, and Co. v. Rowntree (7 Asp. Mar. Law 
fas. 482; 70 L. T. Rep. 817 ; (1894) A. C. 217) 
or on the point that the bill accorded with 
the pro-visions of the booking-slip or the ground 
that the plaintiffs actually accepted the bill of 
fading, they are bound by clause 11.

The print of clause 11 is small, and in this 
connection Crooks and Co. v. A lla n  (sup.), Roe v. 
B a y lo r, L im ite d  (116 L. T. Rep. 542 ; (1917) 1 K. B. 
712), and Cibaud v. Great Eastern R a ilw a y  Company 
( 25 L. T. Rep. 76 ; (1921) 2 K. B. 426) were cited 
before me. Clause 11, however, is in clear print. 
It is as plain as the other clauses, and it takes its 
due place in the sequence of clauses. It  is perfectly 
egible. The cases just cited do not therefore 
' equire consideration.

Mr. Raeburn, counsel for the plaintiffs, next con
tended that, assuming the plaintiffs to be bound 
by clause 11, yet this clause only applied to the 
classes of goods which, in the ordinary course of 
shipping, and according to the ordinary practice of 
shipowners, were usually placed on deck and not 
below deck. In  my opinion, this contention also 
tails. Clause 11 would scarcely be needed if its 
application were limited to goods which, by usual 
Practice, would be placed on deck. Its "central 
bbjeet, I  think, is to give the shipowners a right to 
stow on deck those goods which ordinarily would 
be placed below deck. The clause is very broadly 
forded. It  contains no hint of limitation as to 
he class of goods to which it applies. P r im a  facie  

applies to all goods. I  see no ground for cutting 
aown its p r im a  fac ie  effect. It  is part of a body 
t clauses which includes clause 1. Clause 1, as 

t have already pointed out, refers to goods of many 
°rts. In  actual practice, moreover, the defendants 

«ave carried on deck articles of all kinds—from 
heat to lace. This is not unusual with shipowners 

«fhen carrying on short sea routes. The words of 
he clause are : “ The company has the right to 

carry the goods below deck and (or) on deck.” It  
eems plain to me that those words refer and must 

larT t0 S°ods actuaIly named in the bill of 
chng. Here those goods were the candles in 

question, and in my view the defendants had the 
°ntractual right to stow them on deck.
-I respectfully agree with the statement in 

j^htton and Mackinnon on Charter-parties (10th 
! ’ PP- 283-4, notes to art. 99), that clauses in 

t bill of lading must be construed in the light of 
c commercial adventure undertaken by the 

le ^""^er. The decisions upon clauses giving
Dart6 ‘ to  cal1 at an7 ports ” or “ to caU at any h rts m any order ” indicate the restriction which

ay be placed on language of apparent breadth. 
e ut in the present case the words are broad and 

ar, and I  see no method of cutting down their 
Peration, save in such a way as to defeat the very 

lect of the clause itself.
a , e  final point for decision arises on the able 

Khnient of counsel for the plaintiffs that the
V o l . XV ., N .  S.

defendants here owed a contractual duty to the 
plaintiffs to inform them that the goods were about 
to be or had been placed on deck and not below 
deck, so as thereby to enable the plaintiffs to effect 
an appropriate and valid insurance if they so 
wished.

It is admitted that the plaintiffs were not in fact 
aware until the goods had actually reached Antwerp 
on the 26th March 1919, that they had been 
stowed on deck. The importance of the con
tention of the plaintiffs lies in the fact that they had 
actually wished and intended that the goods should 
be stowed below deck and not on deck. They had 
taken out ordinary insurance policies which did 
not provide for cargo carried oh deck. Hence the 
plaintiffs are hit by rule 17 of the Rules for Con
struction of Policy under the Marine Insurance 
Act 1906, and cannot recover against their under
writers. They submit that I  ought to read an 
implied condition into the contract that the 
defendants were under the circumstances bound 
to notify them of the stowage on deck. It  wa3 
admitted by one of the defendants’ managers, 
in evidence, that the defendants, as a matter of 
courtesy, often notify cargo-owners of an on-deck 
shipment so as to enable due insurance to be made. 
It  was also stated by a witness for the plaintiffs 
(the shipping manager of a continental line of 
steamers who use the “ on deck ” clause) that if 
they found they had to put a consignment on deck 
they would thereupon inform the consignor cf 
the fact.

The point before me, however, is not a question 
of courtesy but of legal obligation. The ever- 
recurring case of The Moorcock (6 Asp. Mar. 
Law Gas. 373 ; 60 L. T. Rep. 654; 14 Prob. 
Div. 64) has offered itself for consideration. 
There Bowen, L.J. said (14 P. D., at p. 68) :
“ The implication which the law draws from 
what must obviously have been the intention 
of the parties, the law draws with the object of 
giving efficacy to the transaction and preventing 
such a failure of consideration as cannot have been 
within the contemplation of either side.” But 
the equally recurring case of H an d yn  and Co. v. 
Wood and Co. (65 L. T. Rep. 286 ; (1891) 2 Q. B. 
488) has also been cited. There Lord Esher said 
(1891, 2 Q. B., at p. 491); “ I  have for a long time 
understood that rule to be that the Court has no 
right to imply in a written contract any such 
stipulation, unless, on considering the terms of the 
contract in a reasonable and business manner, 
an implication necessarily arises that the parties 
must have intended that the suggested stipulation 
should exist. I t  is not enough to say that it would 
be a reasonable thing to make such an implication.
It  must be a necessary implication in the sense 
that I  have mentioned.”

From the above two fertile decisions a vast crop 
of later cases has been begotten. The principle, 
however, remains unchanged in spite of the aggre
gation of case law on the matter. Now, in this 
litigation before \ me I  cannot create the implied 
obligation suggested by the plaintiffs. Notice to 
the plaintiffs by the defendants of “ on deck ” 
stowage was not essential to the efficacy of the 
contract of carriage by sea. The bill of lading 
was a complete and effective and workable document 
without any implication of a duty to give notice. 
Insurance was a collateral thing. I t  was a matter 
for the plaintiffs alone. I t  did not touch the 
defendants. By the terms of the booking slip

3 H
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the defendants clearly, though impliedly, disclaimed 
responsibility for insurance. The plaintiffs knew 
the terms of the contract of carriage. They were 
aware of clause 11. There was nothing to prevent 
them from taking out a policy to cover the con-' 
tingencies which might arise under that clause 11. 
The extent of such a policy was a matter for them 
and not for the defendants. The “ on deck ” 
clause is well known. I t  has existed on numerous 
lines for many years. Why should the defendants 
assume that the plaintiffs had not got an adequate 
assurance ? The matter lay within the plaintiffs’ 
concern alone. I t  seems to me also that the 
plaintiffs had as much opportunity of knowledge 
as the defendants. In  an earlier shipment of 
part of the total lot of candles, the plaintiffs’ 
superintendent had watched its stowage on board 
the steamship Abeille. There was nothing to prevent 
an agent for them from ascertaining whether the 
candles in question were placed below deck or on 
deck of the Poldiep. If  I  were to hold that the 
obligation to give notice existed on the facts before 
me, it would follow, as Mr. Wright, counsel for the 
defendants pointed out, that an equal obligation 
would be cast on the defendant with respect 
to transhipment or reshipment and the other 
matters referred to in clause 11.

Mr. Raeburn, counsel for the plaintiffs, cited the 
case of Hood v. West E nd  M oto r Car Packing  
Company (14 Asp. Mar. Law Cas. 12; 116 
L. T. Rep. 365; (1917) 2 K. B. 426), where 
the Court of Appeal held that an implied term 
existed, as between assured and underwriters, 
that notice should be given to the underwriters 
within a reasonable time after the assured knew 
that a motor-car, the subject of an insurance policy, 
was being carried on deck. That case turned, 
however, upon the particular requirements of 
insurance law, as between assured and underwriter, 
with respect to the Marine Insurance Act 1906 and 
the Institute Cargo Clause. I t  is, in my view, 
plainly distinguishable from the facts now before 
me. I  cannot here imply a condition requiring the 
defendants to notify the plaintiffs of the stowage 
on deck.

I  am indebted to the leading counsel for the 
plaintiffs for his able arguments, but, in my 
opinion, the action fails and must be dismissed with
coŝ 8- Judgment fo r  the defendants.

Solicitor for the plaintiffs, F . L . Long.
Solicitors for the defendants, Lawrence Jones and 

Co.

PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION.

A D M I R A L T Y  B U S I N E S S .

M a y  10, 11, and June  13, 1921.
(Before H i l l , J.)

T h e  J a m e s  W. E l w e l l . (a)
B ottom ry bond — M a rit im e  r is k —  Voyage unde

fined  in  the bond—  V a lid ity  o f the bond—Co- 
ownership— W rit o f fi. fa.—Seizure o f the ship by 
the she riff—A c tio n  in rem—A rrest by the M arsha l 
o f the A d m ira lty — Sale by the M arsha l—Neces
saries men— Execution creditors—P rio ritie s .

A  bottomry bond must define the voyage o f which the 
lender undertakes the m aritim e  risk . A n  ins tru -

(a) Reported by G eoffrey H u t c h in s o n , Esq., Barrister-
at-Law.

merit is  not a bottomry bond, notw ithstanding that 
the parties  to i t  describe i t  as such, i f  its  terms 
provide nothing to prevent the lender demanding 
repayment at any tim e, even before the ship has 
sailed fro m  the p o rt where the bond was given, or 
i f ,  by leaving undefined the tim e when repayment 
shall become due, i t  enables the lender to m a in ta in  
a secret m aritim e  lie n  on the ship at h is  pleasure.

I n  determ ining p r io r it ie s  between necessaries men 
and execution creditors fo r  whom the she riff has 
seized a sh ip  under a w r it  o f fi. fa., the execution 
creditors w i l l  be preferred to the necessaries men, 
since the fo rm e r are secured creditors fro m  the 
tim e o f seizure, w h ils t the la tte r have on ly  acquired 
a security fo r  such sums as they m ay become 
entitled to under a subsequent judgm ent.

A n  A m erican  sh ip , which was jo in t ly  owned by two 
sets o f A m erican  owners, was seized by the sheriff 
under a  w r it  o f fi. fa. in  execution of a judgment 
recovered in  the K in g 's  Bench D iv is io n  against 
one set o f owners. Soon afterwards she was 
arrested by the M arsha l o f the A d m ira lty  at the 
su it o f parties  su ing  in rem fo r  necessaries. Other 
necessaries men subsequently commenced ¥ r0\ 
ceedings, and either effected arrest or entered 
caveats. The sh ip  was then sold by the M arshal 
acting w ith  the consent o f a ll parties.

A n  action was then commenced against her by parties  
c la im ing  to be holders o f a bottomry bond. The 
bond had been given by the master some months 
previously  in  order to provide fu n d s  to free hts 
vessel fro m  arrests under w hich she then lay. B y  
the terms o f the bond, which described itse lf as a 
bottomry bond, the master agreed “ to bond and 
lie n  the ship  ” in  the amount advanced, the lender8 
“  to have absolute lie n  upon the vessel u n t il the 
said loan is  repa id ,” and undertook to draw  no 
other bond on the sh ip  w ithout the consent o f the 
lenders. I n  an action on th is  bond the execution 
creditors under the judgm ent in  the K in g 's  Bench 
D iv is io n  intervened.

H eld , that th is  bond was void. N o  tim e was f ix f f i 
f o r  repayment. The loan was therefore repayable 
on demand, and there was nothing in  the documents 
to prevent the p la in t if fs  demanding repaymen 
before the sh ip  sailed fro m  the po rt where the 
bond was given. N o r was there anyth ing  to preveía 
them fro m  a llow ing  the loan to ru n  on indefin ite ly  
and m a in ta in in g  a  m aritim e  lie n  on the ship a 
the time. The execution creditors and f ’1 
necessaries men who had established the ir r i (J 
in rem were, therefore, entitled to the proceeds 
the sale.

A s  between these cla im ants, held that the sheriJJ 
could effectually seize the shares in  a  fo re ig n  smV' 
to which no statutory restric tion  to the contra 
applied, in  the same w ay that he could seize a 
undiv ided share in  any other cha tte l;  but that, 
the other hand, seizure by the she riff d id  not depf1 
the M arsha l o f h is  power to arrest the ship, sir,‘ 
both were a like  the servants o f the court. i

I t  fo llow ed that the execution creditors were s e c a r  ̂  
creditors fro m  the moment o f se izure ;  as 
they ought to enjoy p r io r ity  to the necessaries rn 
who had on ly  obtained a security fo r  sums to wl1' ¡ 
they m ight become entitled under a
judgm ent. The ru le  o f the A d m ira lty  Court ^  
necessaries men shared in  the proceeds o f a 8 
pari passu without regard to the dates o f <* 
and judgm ent should not be extended to vne 
execution creditors.



M A R IT IM E  L A W  CASES. 4 1 9

T h e  J a m e s  W .  E l w e l l . [ A d m .A d m . ]

The shares held by Iho-se owners against whom ju d g 
ment had been signed. in  the K in g 's  Bench D iv is io n  
were, therefore, ordered to be p a id  out to the execution 
creditors. The shares held by the other owners 
were ordered to be p a id  out to the necessaries men, 
ran k in g  pari passu.

M o t io n  by the holders of a bond alleged to be a 
bottomry bond asking for a declaration of the 
validity of the bond and for payment out of court 
of the proceeds of the sale of the American sailing 
vessel, James W. E lw e ll, execution creditors under 
a judgment of the King’s Bench Division inter
vening.

The James IT. E lw e ll was an American sailing 
vessel of which, in Aug. 1920, 56-64th parts were 
owned by the Northland Navigation Company and 
one Clarke, and the remaining 8-64th parts by one 
Morrey. On the 4th Aug. 1920 judgment was 
signed in the King’s Bench Division against the 
Northland Company and Clark by the Svenska 
Stenkols Aktiebolaget Carl Schylter of Stockholm. 
On the 5th Aug. 1920 a writ of f i .  fa . was issued 
m respect of this judgment, and on the same day 

action in  rem  was begun by the American 
Onion Line, claiming for necessaries. On the 
following day the ship was seized at Falmouth by 
the sheriff, and very shortly afterwards, on the 
same day, was arrested by the Marshal of the 
Admiralty in the action by the American Union 
Line, both writs being duly nailed to the mast of 
fhe vessel.

Other actions were subsequently begun in  rem  
against the James W. E lw e ll, in each of which 
caveats were duly entered. Motions for judgment 
m default of appearance came before the court at 
various dates, and a reference was subsequently

The sheriff attempted to sell the ship on two 
occasions, but failed to find a buyer, and she was 
eventually sold on the motion of Messrs. MacLeod 
and H ill Limited, one of the necessaries claimants 
ey the Marshal acting with the consent of all 
Parties.
,, ^Iie claimants against the proceeds of the sale 
then were :

Messrs. MacLeod and H ill Limited, shipbrokers, 
or necessaries. At the reference it was established 
hat their claim was not for necessaries, but 

was agreed by all parties that an advance 
t £200 made for the payment of the wages of 
© crew should be deemed to have been made 
ith the consent of the court, and should carry 

a lien.
j^ e. Master of the James W. E lw e ll, for wages 

hd disbursements.
at ®runt> the proprietor of the Sailors’ Home 
Swansea, for necessaries.
Messrs. Samuel and Co., for necessaries, 

th ■ 6 ^ merican Union Line, recognising that 
err claims were not for necessaries, did not take 

Part in the reference.
Atter the sale an action was begun against the 

,i P hy the American Express Company, who 
aimed to be the holders of a bond of bottomry. 

ou?S .^ocument> the terms of which are fully set 
t in his Lordship’s judgment, was executed by 

a ®. faster at Bordeaux in September 1919, at 
,, l?le when the James IT. E lw e ll was lying at 
fpi rdeaux under arrest in claims for necessaries. 

e bond secured advances by means of which 
e vessel was released, and proceeded on her

voyage to Barry. The American Express Company, 
in their action, sought a declaration of the validity 
of the bond, and asked for jndgment npon it in 
default of appearance. The execution creditors, 
the Svenska Company, intervened.

A . T . B u c k n ill for the American Express Com
pany.

Raeburn, K.C. and Clement Davies for the 
Svenska Company.

Gilbert Beyfus for MacLeod and Hill Limited.
D igby  for Mr. Brunt.
B righ tm an  for Samuel and Co.
June  13.—H i l l , J.—This ship, the James IT. 

E lw e ll was an American ship. On the 6th Aug. 
1920 at Falmouth she was seized by the sheriff 
under a writ of f i .  fa . issued on the 5th Aug. 1920, 
and received by the sheriff on the 6th Aug. This 
writ was in execution of a judgment signed on 
4th Aug. 1920 and obtained by the Svenska 
Stenkols Aktiebolaget Carl Schylter, of Stock
holm, in the King’s Bench Division. A few minutes 
after the seizure by the sheriff the ship was arrestod 
by the Marshal in a suit in  rem  for necessaries 
brought by the American Union Line against 
the owners of the James IT. E lw e ll by a writ 
issued on the 5th Aug. 1920. Other actions 
in  rem were brought against the owners, and either 
the ship was arrested or caveats were entered in 
respect of the following claims: Messrs. McLeod 
and Hill Limited, for necessaries, writ issued on 
the 5th Aug. 1920; Mr. Reid, master, for wages, 
writ issued on the 7th Aug. 1920; Mr. Brunt, 
for necessaries, writ issued the 9th Aug. 1920 ; 
and Messrs. Samuel and Co., for necessaries, writ 
issued the 12th Aug. 1920.

Since the sale, to be presently mentioned, a suit 
in bottomry has been brought by the American 
Express Company by writ in  rem  issued on the 
20th Dec. 1920. No appearance has been entered 
to any of these writs. The sheriff made two 
attempts to sell, on the 26th Aug. and the 
14th Sept. 1920. There were no bids. That is 
not surprising in a sheriff’s sale. Unlike the 
Marshal, he could not give a title clear of maritime 
liens, and buyers would naturally hesitate to 
buy from the sheriff a ship under the arrest of the 
Marshal. In  the interval between the two 
attempts McLeod and Hill Limited moved for 
appraisement and sale. On the 9th Sept. 1920 
an order was made in their action. This order 
directed an appraisement and sale by the Marshal 
without prejudice to the priorities of the claimants 
in  rem, and reserving the rights of the judgment 
creditors, and it condemned the ship and proceeds 
in the costs of the motion and in the costs of 
similar actions by the master, Mr. Brunt, and 
Messrs. Samuel and Co., and of the attendance on 
counsel for the sheriff and for the judgment 
creditors, the Svenska Company. The order was 
made with the consent of all those persons, and, 
though not so expressed in the order, with the 
consent of the American Union Line. The Marsha l 
sold. Together with the ship he sold a small 
quantity of cargo on board, which has turned out 
to be the property of the Svenska Company. To 
the proceeds of that coal, Jess a proper proportion 
of the Marshal’s expenses of sale, no one has any 
right except the Svenska Company. The fund 
resulting from the sale of this ship is not enough 
to pay all the claimants to it. It  has, therefore,
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to be determined which of the claimants are 
entitled to claim against the fund, and it is also 
necessary to determine the priorities.

I  will first consider who has a claim enforceable 
by an action in  rem. The American Union Line 
obtained a judgment in default, but recognising 
that they could not establish that their advances 
were for necessaries, they did not proceed to a 
reference. They have no right in  rem. McLeod 
and Hill Limited obtained a judgment in default, 
but upon a reference it was found that their 
advances were not for necessaries. They have no 
right in  rem. Their advances included a sum of 
2001. advanced for payment of wages. They made 
that advance in the erroneous belief that they 
would stand in the shoes of the crew. The pay
ment of course cleared away a maritime lien. 
Very properly all parties have assented to McLeod 
and Hill being treated as if they had paid the 2001. 
with the sanction of the court. The master has 
established his claim, which of course carries a 
maritime lien and a right in  rem. Mr. Brunt and 
Messrs. Samuel and Co. have established their 
claims for necessaries. They have a right in  rem. 
There remains the claim of the American Express 
Company to bottomry.

Have the American Express Company a good 
claim in bottomry against the proceeds of the 
ship in court ? The facts, important for the 
present purpose, are as follows: The ship, of 
American nationality, was at Bordeaux, under 
arrest, in Sept. 1919, in claims for necessaries. 
The plaintiffs, the American Express Company, 
had made considerable advances to the owners 
to clear the arrests. They made a further advance 
of 20,000 francs on the terms of the document on 
which they rely as a bottomry bond. The ship 
was about to make a voyage from Bordeaux to 
Barry with pit props, and was under charter-party 
to the Svenska Company for a coal voyage from 
Swansea to Stockholm. The voyage from Bordeaux 
to Barry was performed, the vessel arriving at 
Barry on the 11th Oct. 1919. From Barry the 
.ship went to gwansea, and began to load under 
the charter-party. Her owners then refused to 
perform the charter-party. The Svenska Company 
issued a writ, and obtained an injunction, with 
the result that the ship lay at Swansea until the 
sale by the marshal. The Svenska Company 
have intervened in the bottomry action, and they 
say that the alleged bottomry bond is not a 
bottomry bond at all, and that, therefore, the 
American Express Company have no maritime 
lien.

As to the bond, firstly the original has been lost, 
but 1 accept the copy which has been produced 
as a true copy. Secondly, the necessity for the 
loan was not disputed, before the evidence produced 
by the American Express Company. The ship 
was tied up by the arrests and could not move 
until they were cleared and the master had the 
actual authprity of the owners. Thirdly, it is 
clear that the intention of the parties was that the 
advance up to 20,000 francs should be on terms of 
bottomry. The question is whether they have 
succeeded in creating a valid contract of bottomry. 
The document is as follows :—

Bordeaux (Gironde), France, September 13, 1919.— 
Bond of bottomry between A. C. Clark, master of the 
American schooner James W. E lwell, of Portland, 
Maine, and the American Express Company, 3, Cours do 
Gouraue. Bordeaux.—I, A. C. Clark, master of the

schooner James W. Elwell, do hereby agree to bond and 
lien the said schooner together with her furniture, sails, 
gear and future earnings to the amount of francs 
20,000 for value received, said American Express 
Company to have absolute lien upon vessel until said 
loan is repaid together with interest accrued and an 
other charges relating thereto. I  further state that the 
said vessel was built at Bath, Maine, U.S.A., in the 
year 1892, and is 196 feet in length, 39)(> feet in 
width, 18xs0 feet deep, and that she is of 1192 tons 
gross and 1081 tons net, as appears by Permanent 
Register No. 11, issued at Portland, Maine, the 
3rd March 1919. This vessel at this date first above 
written is valued at about 150,000 dollars, and there 
are no previous attachments against her, to the best ol 
my knowledge and belief, and I  further agree not to 
draw any further bond on the said ship without first 
having consent from the American Express Company-

Is this an effective bottomry bond or not 1 
Whether it is or not must be gathered from the 
document itself.

In  The E m ancipa tion  (1 Wm. Rob. 12R 
Dr. Lushington said, at p. 128 : “ I  shall assume 
that it was the intention of the contracting p a r t i e s  

et the time the bond was executed, to give a good 
and valid bottomry in the legal and strict sense 
of the term. Assuming this, 1 am still of opinion 
that such mere intention alone is not sufficient 
for the validity of an instrument of this description, 
and that this court cannot pronounce in favoui 
of any bond, unless it shall appear in express terms, 
or by necessary inference from the contents of the 
bond itself, that the transaction was founded upon 
a bottomry consideration. The rule of law tha 
the meaning of written instruments must be 
construed by the tenor of their contents alone, 
is strictly applicable to cases of this kind. I  must, 
therefore, look to the bond itself in the presen, 
instance, without referring to extrinsic evidence 
at a ll; and unless I  can come to the conclusion 
from the words of the bond, that any maritim 
risk is to be directly or indirectly inferred, I  mus 
hold that I  have no authority to pronounce m 
favour of its validity.” ,

Compare with this The Indom itab le  (Swa. 44bb 
where the learned judge says, at p. 452.: “ The1 
must be a maritime risk in the instrument > ‘ 
matters not in what form of words.” In  Simonas 
Hodgson (3 B. & Ad. 50) it was said at p. 57 : ‘ 
person can be entitled to it (maritime interest) 'vn 
does not take upon himself the peril of the v o y a g e ,  

but it is not necessary that his doing so sh 
be declared expressly and in terms, though tm  ̂
is often done, it is sufficient that the fact can 
collected from the language of the instrume11 
considered in all its parts.” i

It  is said that such bonds should receive a libe 
interpretation. Be it so, but the document, SPv<’.g 
a liberal interpretation, must be one which sho« ̂  
the essentials of a bottomry contract. One  ̂
these essentials is often spoken of as a m a r i t i m  

risk. This means that the repayment of the mo® ̂  
advanced shall be conditional upon the safe arrn 
of the ship. The E m ancipa tion  (sup.), at p- 
That is the meaning of the necessity of sea ri 
Compare Stainband  v. Shepard (22 L. J- . 
341) at p. 346, where it is said (by Parke,
“ I t  is essential to the validity erf hypothec3, *  ̂
that the sea risk should be incurred by the leI* ^  
and that the pledge in the ship should take ctx<- 
only in the event of its safe arrival.” »

It  is said that the use of the word “ bottom ry 
shows that the lender was lending on terms of 80
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maritime risk. I t  may be so. In  The Royal A rch  
(Swa. 267), at p. 231, Dr. Lushington said: “ The 
Very term bottomry implies sea risk.” Compare 
also the language of Dr. Lushington in The E m anci
pa tion  (sup.), at p. 130, where that learned judge 
pointed out that: “ hypothecate ” may mean 
bottomry or mortgage only. And if you have 
a voyage described, and the contract is expressed 
to be one of bottomry, there is little difficulty in 
inferring that the condition of repayment is the 
safe arrival on that voyage.

But what can be inferred from the word
bottomry ” detached from any voyage or any

thing to denote when the voyage is to begin and 
when to end ? To have a good contract of bottomry 
you must have a loan with repayment conditional 
upon safe arrival, that is to say, you must have a 
voyage the sea risk of which is to be run bv the 
lender.

If  further authority is necessary Lord Stowell 
® The A tla s  (2 Hag. Adm. 48), at p. 53, said :

The definition of bottomry bonds, which I  find 
® all the writers that have adverted to the subject, 
are contracts in the nature of mortgages of a ship 
on which the borrower borrows money to enable 
nun to fit out the ship or to purchase a cargo for 
a voyage proposed, and pledges the keel or bottom 
°f the ship, pars  p ro  tanto as a security for repay
ment. I t  is, moreover, stipulated that if the ship 
18 lost in the course of the voyage by any of the 
Perils enumerated in the contract, the lender also 
8hall lose his money ; but if a ship shall arrive safe, 
then he shall be paid back his principal, and also 
the interest agreed upon, called maritime interest, 
however this may exceed the legal rate of interest.”

No single case has been cited in which there was 
no voyage specified in the bond, with one exception 
which proves the rule, namely The Jane. (1 Dod. 
*61), at p. 463, where it was said : “ This furnishes 
j® answer also to the other objection that the par
ticular voyage on which the ship was destined was 
not stated in the bond. I t  is impossible that the 
master should describe the voyage with precision, 
because he is subject to the orders of the Govern
ment, which may at any time alter the destination 
°t the vessel at its pleasure; the master can only 
c°me cy pres ; he must describe his voyage as near 
as he can.”

If  there is no voyage at all described, there is 
nothing to prevent the loan being immediately 
^Payable, or to make repayment conditional on 
he ship surviving any particular risk. Or, on the 
ther hand, there is nothing to prevent the lender 
r°m indefinitely postponing a demand for repay

ment, and leaving the ship for years subject to a 
Secret maritime lien.

It  is said for the plaintiffs that this bond became 
Payable on the vessel’s arrival at Barry. The bond 

°es not say so, nor can anything of the kind be 
mplied from its terms. The bond is a contract 
hereby, in consideration of an advance, the plain- 

1 s are given an absolute lien on the ship and her
earnings. As no time is fixed for payment

tifiL _  
fu tu re
j e loan is repayable on demand. I  see nothing 

this document to prevent the plaintiffs demanding 
epayment before the ship left Bordeaux. On 

,, e other hand, I  see nothing to prevent them letting 
e loan run on indefinitely, and maintaining a 

r , °®t maritime lien on the ship all the time.
, **ed a bond of bottomry it is really only an 

^ tempt to create a lien to secure a loan. But it 
hot a mortgage. I  hold it to be void. Therefore,

it is unnecessary to decide the question whether the 
plaintiffs were not so slow in asserting their rights 
that they ought not to be postponed to the other 
claimants. The plaintiffs ask leave to amend 
and to claim as necessaries men. At this late 
stage I  am of opinion that I  ought not to give 
them leave to do so. And it would do them no 
good, for they never advanced upon the personal 
credit of the owners, and unless they have a personal 
claim in debt against the owners for necessaries, 
they can have no right in  rem.

The priority of the master being recognised 
by all, he has already been paid out of the fund. 
As to the balance, less such costs and charges as 
are properly chargeable against it, the competition 
is between the iSvenska Company as execution 
creditors, on the one hand, and Brunt and Samuel 
and Co. on the other. As between themselves 
Brunt and Samuel and Co. rank p a r i passu. This 
issue raises several questions. When a sheriff 
has seized under a writ of f i .  fa . before the Marshal 
arrests in an action in  rem. to enforce a claim not 
supported by a maritime lien, i.e ., a claim for 
necessaries, does the execution creditor rank before 
or after or p a r i passu with the arresting the 
plaintiffs ? In  the present case this question is 
complicated by the further question whether the 
judgment debtors were owners of the whole of 
the ship or only of 56-64th shares, and the 
resulting question as to the powers of the sheriff 
to seize shares in a ship and the method in which 
such seizure can be effected.

The defendants in the action brought by the 
Svenska Company were Eleazer W. Clark, North
land Navigation Company, and A. W. Clark. 
A. W. Clark was the master at the date of the 
Svenska Company’s writ, and was joined only 
for the purposes of an injunction. The judgment 
for damages which the sheriff was executing was 
against the owners only. Upon the affidavits 
now before the court I  find that in Aug. 1920 the 
ship was owned as to 56-64ths by the Northland 
Navigation Company, an American Corporation, 
and as to 8-64ths by Walter G. Morey. The execu
tion creditors had no judgment against Morey, 
and the Sheriff had no power to sell Morey’s shares. 
I t  is true that Messrs. Cooper and Co., solicitors 
for the defendants in the Svenska action, consented 
to the sheriff selling the whole ship, but the consent 
could not prejudice the rights of those who were 
suing in  rem  and who were entitled to enforce 
their rights against all the owners, including 
Morey. It  follows that Brunt and Samuel and Co. 
are alone entitled to so much of the fund as 
represents 8-64ths of the ship. As to the remain
ing 56-64ths, the question remains as between 
execution creditors and necessaries men.

There was much argument as to the method 
by which shares in a ship could be effectually 
seized under a f i .  fa .  Much of that argument Was 
based on the assumption that the sheriff could 
only transfer the shares by bill of sale. In that 
connection the Irish case of H a rle y  v. H arley  
(11 Ir. Ch. R. 451) was referred to. In  my view, 
all this argument was irrelevant. The James W. 
E lw ell was a foreign ship to which the Merchant 
Shipping Act 1894 did not apply. I  need express 
no opinion as to the authority of anything said in 
the Irish case. If  the whole ship had belonged 
to the judgment debtors the sheriff could have 
seized it and sold it like any other chattel. No 
statute would have required a transfer in any
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particular way : ( U n i o n  B a n k  v. L e n a n t o n ,  3 Asp. 
Mar. Law Cas. 600 ; 38 L. T. Rep. 698; 3
C. P. Div. 243). The transfer would be governed 
by the common law. So with shares in a 
foreign ship, the sheriff can seize and sell and 
transfer as he can an undivided share in any 
other chattel. There is no doubt that at common 
law an undivided share in a chattel can be 
taken in execution by seizure of the chattel 
and sale of the share. The co-owners of the ship 
are not by reason of the co-ownership partners 
in the property, though they may be partners 
in the employment of it. Sect. 23 of the Partner
ship Act 1890 does not apply. The Merchant 
Shipping Act has nothing to say to the transfer 
of shares in a foreign ship. No other statute 
limits the common law right. The 56-64th shares 
were validly taken in execution by the sheriff 
by the seizure of the ship, and the sheriff, if he 
had found a buyer, could have effectually trans
ferred the shares.

On the other hand, I  dissent altogether from the 
argument that the sheriff, being in possession of 
a ship, in execution of a judgment obtained against 
the owner of l-64th share, could prevent an arrest 
by the Marshal in an action in  rem against the 
owners of the whole 64-64th shares. Whatever 
difficulties may have arisen in former days out 
of the conflicting jurisdictions of the common law 
and the Admiralty Courts, there are no such 
difficulties to-day. The sheriff and the Marshal 
are alike the servants of the High Court of Justice. 
I  see no more objection to the Marshal and the 
sheriff seizing a ship than I  do to the sheriff seizing 
the same chattel twice under two separate writs 
of f i .  fa . If  difficulties arise as to sale, they can 
be dealt with by the court as was done in the 
present case, and the court will be careful to provide 
that the sale by it shall not prejudice any rights 
acquired by the several seizures or arrests. In  
my view the only question is one of priorities. 
The execution creditors validly seized through the 
sheriff. The necessaries men validly arrested 
through the Marshal. The ship has been ordered 
to be sold without prejudice to priorities in  rem  
and reserving the rights of the judgment creditors.

Who have the priority ? In  my view it is the 
execution creditors, the Svenska Company. From 
the moment of seizure by the sheriff the execution 
creditor is in the position of a secured creditor 
in regard to the goods seized: (E x  parte W illiam s, 
L. Rep. 7, Ch. 138 ; 8 later v. Pender, 26 L. T. Rep. 
482 ; (1872) L. Rep. 7, Ex. 95 ; Be C larke, 77 L. T. 
Rep. 417 ; (1898) 1 Ch. 336). The execution 
creditor from the moment of seizure had a legal 
right as against the execution debtor, that is to 
say, the owner of the goods, to have the goods 
sold and to be paid out of the proceeds of the sale. 
At that moment the necessaries men had nothing 
but a right to sue the owners of the ship in  
rem, and by arrest of the ship to make it a 
secuiity for any judgment they might ultimately 
recover. As was said by Lord Esher in The 
Celia (6 Asp. Mar. Law Cas. 293; 59 L. T. 
Rep. 125; 13 Prob. Div. 82), at p. 87: “ The 
moment that the arrest takes place the ship is 
held by the court as a security for whatever may 
be adjudged by it to be due to the claimant.” 
But until the moment of arrest the necessaries 
man, having no maritime lien, is not in any sense 
a secured creditor. In my opinion, the arrest 
cannot deprive the execution creditor of his

existing security. I t  was ingeniously argued by 
Mr. Digbv for one of the necessaries men that the 
sheriff had not sold, and could not in law have sold, 
by the time the Marshal arrested, and that the 
sheriff, when the time for sale came, could only 
have sold and transferred subject to the right 
acquired by reason of the arrest effected before 
the date of sale. I  cannot agree. If  the argument 
were sound, then a later seizure under one f i .  f a- 
before sale under an earlier seizure, under another 
fi-, fa . ,  would prevent an effective sale under the 
first seizure and would have the effect of preferring 
a later to an earlier seizure, whereas the law gives 
priority to execution creditors in the order of the 
seizures, or, to speak more strictly, in the order 
of delivery of writs of f i .  fa .  to the sheriff.

As between several necessaries men suing in  rem 
this court has worked out the equitable rule that 
all share p a r i  passu, whatever the dates of the 
arrests and judgments: The A frica n o  H  Asp- 
Mar. Law. Cas. 427; 70 L. T. Rep. 250(1894) 
P. 141). But I  cannot see my way to extend 
that equitable rule to the prejudice of an 
execution creditor for whom the sheriff has 
seized before arrest by the Marshal. In  the 
present case I  regret having to come to this decision- 
There can be no doubt that the fund has been 
created by the sale by the Marshal, and that 
it never could have been created by a sale by the 
sheriff. The necessaries men, or more strictly 
speaking, McLeod and Hill, have pulled the chest
nuts out of the fire for the Svenska Co. But, hi 
my opinion, as to 56-64ths, it was the Svenska 
Company’s chestnut.

The result is as follows : The proceeds of the 
sale of the cargo of coal, less a proportion of the 
Marshal’s expenses of sale, will be paid out to the 
Svenska Company, and the proceeds of the sale 
of the ship, less the Marshal’s charges and expenses 
will be paid out as follows: (1) In  respect of costs 
awarded by the order of the 1st Sept. 1920; (2) 
200k to the liquidator of McLeod and Hill Limited.’
(3) 8-64ths of the residue to Mr. Brunt and 
Messrs. Samuel and Co., sharing p a r i passu ; and
(4) 56-64ths to the Svenska Company, subject 
to deduction of the sheriff’s costs and charged 
which will be paid to the sheriff. The Svenska 
Company will have the costs of their intervention 
in the action by the American Express Company> 
and of the arguments on the question of the 
validity of the alleged bottomry bond. There 
will be no other order as to costs.

Leave to appeal was granted.
Solicitors for the American Express Company« 

Ince , Colt, Ince , and Boscoe.
Solicitor for the Svenska Company, Thom °s 

Cooper and Co.
Solicitor for Mr. Brunt, Ingledew, Davis, Sand.eC- 

and Brow n, agents for Ingledew, Sons, and Crawfot"’ 
Swansea. ,

Solicitors for Samuel and Co., W. A . Crum p  an 
Sons, agents for Gilbert Bobertson, Cardiff.
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June  1 and  14, 1921.
(Before Hii.r,, J.)

T h e  T a r b e r t . (a )

Salvage — Benefit a ris in g  fro m  the services — N o  
pecuniary benefit to the owner— Bequest services— 
T ug  and tow— L ife  salvage claimed by tug.

A  steamer, w h ils t being towed in  the Mersey, was 
damaged by co llis ion  w ith  another vessel, fo r  which 
the other vessel was subsequently held to be alone 
to blame. The master o f the steamer, which was 
s ink ing  ra p id ly , asked the tug, which had been 
tow ing at the tim e o f the co llis ion , to tow h is  vessel 
in  shore. The tug endeavoured to do so, but the 
steamer grounded on the P luckington B ank, at 
some distance fro m  the shore. I n  th is  position  
she became a constructive tota l loss. Some o f her 
cargo was, however, recovered, and a substantial 
sum remained in  the hands o f the cargo owners after 
the expenses o f recovery had been met.

A t  the t r ia l  i t  appeared that, had the services never 
been rendered by the tug, cargo o f no less net value 
would have been recovered than was, under the 
circumstances, restored to the cargo owners.

Held, that since the cargo had s t i l l  to be saved in  the 
pos ition  in  which the tug le ft it ,  and as i t  was then 
worth no more than i t  would have been i f  the tug 
had done nothing, no salvage service had been 
rendered, and the tug was entitled to no award. 

Held, on the facts, that the requested services had not 
been performed, and that the lives o f the steamer's 
crew were in  no danger.

Semble, i f  the lives o f the crew had been in  danger, 
an engaged tug, in  tak ing  the crew off the steamer 
which she is  tow ing, is  not acting outside the scope 
o f her towage contract in  such a m anner as to earn 
a salvage award.
The action therefore fa iled .

A c t io n  of s a lv a g e .

The plaintiffs were the owners, master and crew 
°f the steam tug K n ig h t Tem plar. The defendants 
Were the owners of the steamer Tarbert.

On the 22nd Dec. 1919 the Tarbert was in the 
Mersey about abreast of the Woodside Stage, 
a little to the westward of mid-river, heading to 
the south. She was laden with a cargo of palm 

in casks and palm kernels in bags. The K n ig h t 
Tem plar, which had been engaged to assist her, was 
towing her, the engines of the tug working at slow 
sPeed. In  these circumstances the Tarbert was 
run into by the steamship Otterdal, and received 
V(iry severe damage. The tow rope parted, and 
)J,as cast off at the moment of the collision. The 
I  arbert was left with whatever way she had on, 
With the flood tide upon her, and her helm hard-a- 
starboard. The crew asked to be taken off. The 
"■night T em plar was accordingly put alongside and 
be crew taken off. The K n ig h t T em p la r was then 

requested by the master of the Tarbert to make fast 
J? him and to attempt to tow the Tarbert in shore.
J “e K n ig h t Tem plar did make fast, and the attempt 
was made to get the Tarbert to the Liverpool side, 
T yr-6 ^ was thought that she might be beached 
jh in  100 ft. of the dock wall, somewhere abreast 

B ^1C Albert Dock. In  crossing the Pluckington 
 ̂ank, however, the Tarbert struck the bottom on 

i tle outer part of the bank, heeled over on her 
eam ends, and there lay.
,l) R epo rted  b y  G eoffrey H u t c h in s o n , E sq ., B a r r is te r -

at-Law.

On the Pluckington Bank the Tarbert became 
a constructive total loss, but cargo of the value 
of 17,1241. was restored to the cargo owners after 
the cost of recovering it had been paid.

At the trial the evidence of the plaintiffs showed 
that if the Tarbert had been allowed to sink in mid
river, the net value of the cargo recovered would 
have been not less than 17,0001. Less cargo would 
have been recovered, but at less cost, the net 
result would have been about the same.

Thereupon counsel for the defendants, without 
calling evidence, submitted that no case for salvage 
had been made out.

La ing , K.C. and J . B . A s p in a ll for the plaintiffs.— 
The cargo was brought into a position of compara
tive safety. The risk to which it was exposed 
in mid-river is a matter of speculation. In  such a 
case the court will favour the salvers. In  any case, 
the requested services were performed, and the 
lives of the crew rescued from danger.

Bateson, K.C. and Balloch .—Nothing has been 
saved. The cargo, to the extent of 17,1241. was 
never in danger.

H i l l , J .—After stating the facts said: [in the 
position in which she was left on the Pluckington 
Bank] the Tarbert became a constructive total loss. 
Part of her cargo was got out, with the net result 
that the part that was got out was worth 17,1241. 
On the bank where the T arbu t lay she was totally 
submerged during certain parts of the tide, and 
partially submerged at all states of the tide. 
According to the evidence afforded by the charts 
of her position, there would appear to be at least 
16 ft. of water—perhaps rather more—at low water 
at ordinary spring tide. If  she had been left to 
herself, instead of being taken hold of by the tug, 
she would have sunk probably—almost certainly— 
in deep water, probably in considerably deeper 
water than she did sink.

However, that is a matter of speculation. One 
might speculate as to how long she would have been 
kept afloat and how much way she had, if any, 
at the time when the tug made fast, and as to what 
would be the effect upon her of the helm being 
hard-a-starboard, but, at any rate, it is not disputed 
that she would have sunk somewhere out in the 
river instead of sinking on the Pluckington Bank. 
The evidence is that even if she had sunk in mid
river the cargo could have been saved. Perhaps 
more was saved in the result than was otherwise 
the case, but at greater expense, so that the net 
money result would have been approximately 
the same in any case. That is the effect of the 
evidence that was called for the plaintiffs, and that 
is the only evidence that was called. The defen
dants have not contested the evidence, but were 
content to rest upon it. Therefore, the conclusion 
upon that evidence is that when the cargo had been 
put on Pluckington Bank it was indeed in a position 
from which it could be, or a portion of it could be, 
brought to shore, so as to give a net result of
17,0001. odd, but that if it had not been put upon 
the Pluckington Bank and the ship had sunk a 
portion of the cargo could equally have been saved 
so as probably to have given the same net result. 
I t  is for the plaintiffs to make out that they have 
rendered a service which entitles them to a salvage 
award. The first question which arises, and the 
main question, and I  am not sure that it is not the 
only question, is this: Was any actual benefit 
conferred upon the cargo by what the tug did ?
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I  think that may be expressed in this form : Was 
the cargo when the tug left her worth more than it 
would have been if the tug had done nothing ? 
Upon that matter it seems to me that the plaintiffs 
have failed to prove that it was : on the contrary 
they have themselves given evidence to show that 
it was worth no more.
The property—the cargo—was never brought into 
complete safety, and the most that could be said 
of it is that it was brought into comparative safety, 
though on the bank it still had to be rescued from 
very grave peril. If  it was in a position from which 
it had to be rescued, just as it would have been if 
it had had to be rescued from mid-river, and if 
such method of rescue would have given the same 
results, in my view the only conclusion to arrive 
at is that what the tug did did not make the cargo 
worth any more, arid in fact did not put the cargo 
in a position of greater comparative safety than it 
would otherwise have been in. Of course it might 
from the evidence that was given have been said 
that on the bank the work of completing the 
salving of the cargo was a matter of certainty, 
whereas if the ship had sunk in the river that 
would have been a matter of speculation. But 
the evidence which was given by the plaintiffs, 
and accepted by the defendants (who, I  suppose, 
had similar evidence if it had been necessary to 
call it), puts that view out of court, because as 
I  have said, the evidence is equally certain that 
there would be a salving of cargo in whichever 
position the ship had sunk. If  there was no 
benefit conferred it is said nevertheless that this 
was a service rendered at request and the res was 
ultimately saved; therefore it was a service which 
must be rewarded. But as I  understand the rule 
as to rendering services at request, that rule is 
this, that if a salvor is employed to do a thing, 
does it, and the property is ultimately saved, he 
may claim a salvage reward, though the thing 
which he does—in the events which happen— 
produce no effect. But that depends on the 
question that I  have already spoken of as the main 
question, namely, was the property ultimately 
saved, and was it brought into a position of greater 
safety ?

Was there by some means or other a benefit 
conferred upon it ? But apart from that one 
has to look at what the tug was requested to do. 
What she was requested to do was to tow the ship 
in shore. That she did not do. She made a very 
praiseworthy effort to do it, but she did not do it 
owing to the misfortune of the ship striking on the 
Pluckington Bank. Therefore I  am unable to see 
that the plaintiffs bring themselves within the 
doctrine applicable to the payment of services 
rendered at request.

There remains only the suggestion with reference 
to the saving of life. I  do not think that it has 
been made out that this tug saved the lives of 
the master and the crew. I t  is true that the tug 
took some of them on board, but there was another 
tug handy in the Mersey. But apart from that 
I  am not at all prepared to say that an engaged 
tug which in an emergency takes on board the 
master and crew of the ship which has engaged 
her is so far acting outside her duty that she is 
entitled to claim as a salvor.

For these reasons I  think that the plaintiffs’ 
claim fails. I  should mention that the plaintiffs 
have proved loss and damage to their ship to the 
amount of 2061. If  they really had succeeded in

getting the ship close in shore, the plaintiffs would 
probably have got a very handsome award. It 
is one of those cases where they have unfortunately 
not succeeded in carrying out the service which, 
if it had been carried out, would have entitled 
them to a large remuneration. Like other salvors 
they have got to take the rough with the smooth, 
and if they have not succeeded in their efforts 
as salvors they cannot obtain from the court any
award. A ction  dismissed.

Solicitors for the plaintiffs, H i l l ,  D ick inson, and 
Co., Liverpool.

Solicitors for the defendants, Batesons and Co., 
Liverpool.

J u ly  5 and 12, 1921.
(Before H i l l , J.)

T h e  E v a  (a).

Actions  in rem—Necessaries—M aster's wages—- 
M aster also p a rt owner—P rio r itie s— Foreign law— 
Sale o f sh ip  abroad— B ig h t o f fo re ign  government 
to tax proceeds— Sale by order o f the court—• 
Practice— Judgment by defau lt— Paym ent out of 
court.

The c la im  fo r  wages and disbursements o f a master 
who is  also p a rt owner o f a sh ip  ranks after the 
claim s o f persons who have supplied necessaries 
to that sh ip , since the master is  personally liable 
to such persons.

The Jenny Lind (26 L . T . Rep. 591 ; 1 A sp . M a r. 
Law  Cas. 294 ; L . Bep. 3 A . &  E . 529) considered 
and followed.

A  fo re ign  government which is  by fo re ign  law  
entitled to a percentage on the sale price  of 
ships v o lu n ta r ily  sold out o f its  na tiona l registry 
is  not entitled to c la im  such percentage when 
the sh ip  is  sold by the m arshal in  a default 
action in rem.

When a p a rty  has obtained judgm ent in  a default 
action, he is  entitled to move fo r  paym ent out, but 
m ust give notice o f that m otion to any person who 
has intervened or entered caveats against payment 
out. I f  any other cla im ants to the fu n d  want to 
be in  a pos ition  to resist paym ent out they must, 
to entitle them to be heard, intervene or enter caveats-

M o t io n  to confirm reports of the registrar and f°r 
payment out of a fund in court representing the 
proceeds of the sale of the sailing ship Eva. Judg
ments by default had been obtained in action.' 
in  rem  against the Eva  by the master and crew f°r 
wages, subsistence, and viaticum ; Messrs. F. 0- 
Kindberg Limited for repairs; Mr. Assman f°r 
necessaries.

The E va  was sold in Messrs. Kindberg’s action, 
but the proceeds of the sale were not sufficient to 
satisfy the amounts found due to these claimant» 
by the registrar. On the motion of the master 
and crew for confirmation of the report of tL  
registrar, and for payment out, Messrs. Kindberg 
and Mr. Assman objected to payment out of tm 
sum found due to the master, on the ground tbs1 
he was owner of one-thirtieth share in the EvO’ 
but neither of them had intervened in the master » 
action or entered caveats against payment out 1 
him.
,a) R ep o rte d  b y  G eoffhey H u t c h in s o n , E sq ., B a rr is te r

at-Law.
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A lfre d  B u c k n ill for the master and crew.
Stone-Hurst for Messrs. Kindberg Limited.
E ll is  Cunliffee  for Assman.
J u ly  5.—H i l l , J., in adjourning the motion, 

said (in te r a l ia ) : In  order that the practice of 
the court, which has become a little lax, may be 
put into proper form, I  think it well to state that 
When any party has obtained judgment in a 
default action, he is entitled to move for payment 
°ut, but he must give notice of that motion to any 
Persons who have intervened or entered caveats 
against payments out. If  that procedure is 
strictly followed he is not under any obligation 
to give notice to any other persons. If  any other 
claimants against the fund want to be in a position 
to resist an order for payment out they must, to 
entitle them to be heard, intervene or enter caveats. 
Unless that practice is followed, a party who is 
going to move the court for payment out has no 
jneans of making sure that he has brought before 
the court all the persons entitled to be heard. In  
the present case none of the parties now before 
*ue have intervened or entered caveats, but I  
shall adjourn the case for a week to enable them 
to do so.

When the motion came again before the court, 
application was made by the Government of 
t  inland, which claimed 2-J per cent, of the purchase 
Price of the Eva, to which under the law of Finland 
tuey were entitled on the voluntary sale of a 
b innish ship out of the registry of Finland.

Stranger for the Government of Finland.
J u ly  12.— H i l l , J. said: In  this case I  have 

already given judgment for the master suing for 
^uges and disbursements, for the crew suing for 
Wages, for Messrs. Kindberg in respect of repair, 
and for Mr. Assman for necessaries. I  also ordered 
payment out of 2361. to the crew for their wages, 

ecause they clearly come first, 
dn the ordinary course the master’s claim for 

^ges and disbursements would also come first, 
u_t the matter stood over for argument and 

6Vldence, objection being taken that the master 
®°uld not claim in priority to the necessaries and 
*epairs men, because he was himself a part owner 
nd had himself given orders for the repairs and 

>,e9®ssary supplies, and therefore became personally 
aj'le on the contract.

th ^aS keen lankly admitted for the master 
nat he gave the orders on the instructions of his 

and also that he is the owner of one- 
tttieth share in the ship. That puts him in a very 

: fr’ntunate position. The authority on the point 
^  ' le Jenny L in d  (26 L. T. Rep. 591 ; 1 Asp. 

a ar’ Law Cas. 294 ; L. Rep. 3 A. & E. 529), where 
master and part owner of a foreign ship ordered 

g®°es®aries for the ship. The necessaries were 
s PPjied, and it was held that the persons who 

Pplied them were entitled to be paid for the 
.e®saries out of the proceeds of the ship and 

Wa^mt in priority to a claim by the master for 
ca ^<S anP disbursements. I t  is true that the 

in part proceeded on the assumption that it 
gjr ^ a question of competing maritime liens, 
as y ^  I ’hillimore treating the necessaries men 
So d they had a maritime hen, and Mr. Bucknill 
t. ugût to distinguish it on that ground ; butfmtbtlQ, Reasons for the judgment show that it was 
See 'fr'dded only on that ground, reasons whioh 

1118 to apply quite apart from the question of 
v OL XV..N .S .

the necessaries men having a maritiipe hen. The 
master, as part owner, was held personally hable 
to the necessaries men. Consequently if, in the 
present case, he ranked in priority to them, they 
would be in a position to attach the debt. There 
is good reason, therefore, why they should be pre
ferred, and I  cannot prefer the master’s debt to 
the debts of the repairs and necessaries men.

Certain costs have to come out first. The 
fund was reahsed in Messrs. Kindberg’s action and 
the costs of reahsation will come first. Then there 
are the costs of the master and crew’s action. 
The master and crew joined together, and the 
crew certainly came before everybody else. The 
costs of that action are not enhanced by the 
addition of the master, and, therefore, up to the 
time of the confirmation of the report, those costs 
must rank next. The balance of the fund will not 
be nearly enough to pay Messrs. Kindberg and 
Mr. Assman, and, therefore, they will rank p a r i 
passu. That will exhaust the fund.

There remains the application on behalf of the 
Finnish Government. I t  is said that the Eva  
is a Finnish ship, and that by Finnish law that 
Government takes 2J per cent, of the sale price of 
Finnish ships sold out of Finnish nationality. 
That no doubt is imposed to prevent the sale of 
Finnish ships abroad. Mr. Stranger argues that 
he is entitled to have that right recognised here. 
He makes his application without notice of motion 
and without entering a caveat, but I  will treat him 
as being properly here. He has no affidavit to 
prove that the Eva  was a Finnish ship. I  have 
no affidavit to the contrary, but I  have an affidavit 
by the master from which it looks as if the Eva  
were an Esthonian and not a Finnish ship. I  
will assume, however, that she was Finnish. To 
my mind the fact that by Finnish law the Finnish 
Government upon the voluntary sale out of the 
Finnish Registry of a Finnish ship can charge the 
owners 2| per cent, on the sale price, gives them 
absolutely no right in regard to such a sale as has 
taken place in this court. I t  does not appear that 
in Finnish law there is any right in  rem  or a mari
time lien in respect of this charge, although I  have 
no doubt that a ship sold in Finland can be prevented 
from leaving that country until the tax is paid. 
But the Eva  was not sold under Finnish law. She 
was sold like any other chattel belonging to a 
foreigner which has been seized in this country 
under the powers of this court, and the title passes 
not by reference to Finnish law, but by reference 
to English law. To such a sale taxes leviable in a 
foreign country upon the voluntary transfer of a 
ship appear to me to have no reference whatever. 
Therefore, even assuming the Finnish Government 
has properly appeared here, they have no right 
such as they allege. Therefore I  dismiss this 
application.

Solicitors for the master and crew, W illis  and 
W illis , for Edward F rye r and Webb, West 
Hartlepool.

Solicitors for Messrs. Kindberg, Botterell and 
Boche, for Botterell, Roche, and Temperley, West 
Hartlepool.

Solicitors for Assman, B ell, B rodrick, and Gray, 
for H arriso n  and Son, West Hartlepool.

Solicitors for the Government of Finland, Best 
and Best A.
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Wednesday, J u ly  13, 1921.
(B e fo re  H i m ,, J . )

T h e  A r z p e i t i a . (a)
Necessaries— A ction  in rem— Payments in  respect 

o f the cargo— L ia b il i ty  o f the ship— Necessaries 
to the ship.

The agents at N ew  Y ork  o f  a steamship made 
payments in  connection w ith  her discharge at 
New Y ork . . I n  an action against the steamship 
in rem to recover these disbursements as necessaries 
i t  was contended that they were made in  respect 
o f the cargo on ly, and were not necessaries to the 
ship.

Held, that payments though made in  respect o f the 
cargo were necessaries to the sh ip  i f  she could not 
go on her business w ithout them. A s  the business 
o f the ship consisted in  entering the p o rt o f  New  
York, discharging her cargo, and leaving the port, 
payment o f charges which, being unpa id , would 
prevent her fro m  doing any o f these things was 
necessary to the ship, notw ithstanding that the 
amount disbursed d id  not become due, no r was 
the disbursement made, u n t i l  a fter the ship had 
le ft New York. Quay rent fo r  cargo, and the 
cost o f destroying p u tr id  cargo, were necessaries 
to the ship, since by the law  o f  N ew  Y o rk  she was 
liab le fo r  these charges, and, could have been pre 
vented fro m  sa iling  had they not been pa id .

A c t io n  for necessaries against the Spanish steamer 
A rzpe itia  and her bail.

Bateson, K.C. and O. P . Langton, for the plaintiffs. 
A . T . M il le r  K.C. and N oad  for the defendants. 
The facts and arguments of counsel sufficiently 

appear in the judgment.
H i l l , J.-—This is a claim in respect of disburse

ments made by the plaintiffs as agents for the 
defendants steamship A rzp e itia  at New York, 
when she was on a voyage inward with a cargo 
which included a large quantity of onions, in March 
1920. The plaintiffs were appointed brokers and 
agents, and throughout were in touch with the 
master, and it is sworn that what they did had his 
approval. They incurred a large number of 
expenses, and it is quite clear on the evidence that 
the whole of them were expenses incurred within 
their authority, so as to bind the shipowners 
personally, and as the shipowners have appeared to 
a writ in  rem they have subjected themselves to the 
jurisdiction of the court, and there is no difficulty 
in dealing with the case against them in  personam.

The controversy has arisen because bail has been 
given, and the plaintiffs ask for judgment, not 
against the defendants as owners, but also against 
the bail, and it is in the interest of the bail, who 
have apparently failed to secure themselves vis-d-vis  
the Spanish shipowners, to show if they can that 
there is no right in  rem  against the ship. They 
seek to show that, not by evidence of their own, but 
by showing that the plaintiffs have not sufficiently 
proved that the disbursements were for necessaries, 
so as to give them (the plaintiffs) a right in  rem  
against the ship.

What gives the defendants an opportunity for 
saying that some of these disbursements were not 
necessaries is that they were, in fact and immediately 
payments made in respect of the cargo of the ship, 
and they say it has become necessary therefore for
(a) Reported by G eo e tre y  H u t c h in s o n , Esq., B a rris te r- 

. at-Law.

the plaintiffs to prove that these disbursements 
made in respect of cargo were necessarily made for 
the ship, and were necessary in the sense that the 
ship, as a ship, could not go on her business without 
them.

I t  seems to me now that the matter has been 
ventilated that it is quite sufficiently proved that all 
these expenses were necessarily incurred on behali 
of the ship to enable her to carry out her business. 
When the ship arrived it was found that a large par* 
of the onions on board were unfit for any use, and 
the consignees never turned up to claim them. l “e 
health authorities interfered. A good part of t“e 
onions were finally removed, and dumped some- 
where in the sea, and so got rid of at considerable 
expense. Others were sold. Two or three items 
show the sort of expenses which the defendants say 
were not necessary items. A good part of an itf®  
602G.11 dollars, is for quay rent on space occupied 
by the cargo, some of it at a date before the ship 
sailed from New York, but the bulk of it subse
quently to the time she sailed.

There is another item of 2873.14 dollars nearly 
all expenses for labour for loading cases and crates 
for onions into scows in connection with the duniP' 
ing. These three items together made 12,33 
dollars. By a payment on account on 
2nd April 1920 the plaintiffs received from th® 
defendants the sum of 21,122.74 dollars being th 
whole of the disbursements account except 11,723.3 / 
dollars, the amount claimed in the presen 
action. .g

If  the defendants are right in saying that tm 
12,839 dollars was not a necessary disbursemen 
they would be right in saying that all the it®®®’ 
which were for necessaries had already been di • 
charged, and that in respect of the balance there 
no liability in  rem. j

After the ship arrived, and it was discover® 
what the condition of the onions was the plaintiff̂  
cabled the shipowners and wrote them in referenc 
to the matter, and saying that they were takmg 
steps with the customs authorities to endeavour 
get them to authorise the sale of the onions.

The cost of destroying was a charge upon T 
ship, and with 43,000 packages the cost would 
considerable. On the 31st March the plaint1“ , 
asked for money on account saying that the

estimated amount required for dealing with 
onions was 21,122 dollars. It  was upon tn 
estimate that authority to pay 21,122 dollars 
called out, and the amount was paid. There 
a statement that otherwise the plaintiffs would 
obliged to hold the ship to protect themsei', • 
That seems to me that the obligation of ge* .therid of the damaged cargo was a charge upon ^  
ship by the law of New Y ork, and would be enfor- 
by the authorities there against the ship. t0

The employment of the ship that we have 
consider is the inward and-outward voyage» 
any expenditure in relation to the ship or her c 
which she was bound to incur before she c°' 
either enter port, or discharge her cargo, or 
port seems to me to be a necessary expenditure j  
the ship within the meaning of the law. Whe 
have looked at the plaintiffs affidavit it seems to ,  ̂
quite clear that the ordinary method of arrang.j 
discharge—the method which they were within 1. t 
authority fully justified in adopting—was 
they should hire quay space on behalf of the 
and remain liable for the hire so long as the q 
space remained occupied by the ship’s cargo.
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When the cargo was put out of the ship, she, in 
*he circumstances, became under two liabilities : (1) 
To pay all expenses of the health authorities, and 
° t  the destruction of the cargo; (2) to pay for the 
quay space as long as the onions occupied it. They 
'were liabilities which were incurred by the ships 
Agents for the ship, not after the ship sailed, but 
before the ship came in at all. They were the terms 
^hich the agents were bound to enter into on 
behalf of the ship, or were a legal liability on the 
part of the ship from the moment the agents 
?ngaged the quay space for the ship’s cargo. And 
V is quite immaterial that these liabilities accrued 
mto money demands at a date subsequent to the 
sailing of the ship.

The money payments were all a result of liabilities 
Vbich the ship’s agents incurred in order to provide 
that which was necessary for the ship in the adven
ture of entering New York, discharging at New 
Tork and leaving New York.

Therefore it seems to me that the plaintiffs have 
established that the whole of these items were 
Necessaries. There is no dispute as to their having 
been incurred, and as what I  have stated covers the 
^hole matter I  see no advantage in sending the case 
to the registrar and merchants.

Judgment fo r  the p la in t if fs  fo r  the amount 
claimed, w ith  costs, against the defendants and  
the ir bail.

Solicitors for the plaintiffs, D ow ning, Handcock, 
M iddleton, and Lewis.

Solicitors for the defendants, W. A . G rum p  and 
bo., agents for Gilbert Roberston and Co., Cardiff.

J u ly  25 and Oct. 28, 1921.
(Before Sir H e n r y  D u k e , President.)

T he I bis V I. (No. 2) (a)
Practice—Costs— Seafaring witnesses— Proper allotv- 

ance fo r  a witness detained on shore.
A- B -, the mate o f the p la in t if fs ’ traxvler, was detained 

°n  shore fro m  the 8th Nov. to the 3rd  Dec. 1918, 
ay the p la in t if fs  to give evidence against the steamer 
b V I. which had damaged the ir traw ler in  collis ion. 
The I. V I. was held to blame, and the damages 
were agreed at 3001.

* ad  A . B . not been detained he would have sailed 
on a fish in g  voyage on the 9th Nov., on which he 
would have earned 2801. Us. 3d. (which sum was 
octually  earned by the mate who took A . B . ’s 
Place). The p la in t if fs  had p a id  th is  amount to 
A. B ., and claimed to recover i t  on taxation. The  
assistant reg istrar allowed the item., and h is de
cision was upheld by the President on appeal. 
The defendants appealed to the Court o f A ppeal 
who held that the amount which A . B . would have 
received had he not been detained was not necessarily 
the measure o f  the sum which the p la in tif fs  should 
have p a id  h im , though i t  was a fa c to r to be con- 
Sldered in  determ ining the sum p roperly  payable 
to h im . The case teas sent back to the assistant 
registrar fo r  reconsideration, and after fu rth e r  
consideration he allowed "1591. The defendants

^ P e a le d .
*~®> that, the assistant registrar having app lied the 
Irue measure o f damage indicated by the Court

' ‘0  Xtepoi'ted b y  G eoffrey H u t c h in s o n , E sp.., B a r r is te r -

o f Appea l, the Court would not consider the accuracy 
o f his app lica tion  o f that measure in  p o in t o f 
amount.

Decision o f the Court o f A ppea l (The Ibis V I., 125 
L . T . Rep. 378 ; 15 Asp. M a r. Law  Cas. 237 ; 
(1921) P. 255) considered, and explained.

M o t io n  by the defendants objecting to the 
allowance on taxation of a sum of 250/. paid by the 
plaintiffs to their witness Alfred Burton.

Stranger for the appellants (defendants).
Dum as for the respondents (plaintiffs).
The facts and arguments of counsel fully appear 

from the head note and the judgment.
Oct.. 28.—Sir H e n r y  D u k e , P.—I  have had an 

opportunity of considering the judgments of the 
Court of Appeal (125 L. T. Rep. 379 ; 15 Asp. Mar. 
Law Cas. 237 ; (1921) P. 255) in this matter and of 
applying them to the question raised between the 
parties. The summons was to review an allow
ance by the assistant-registrar in respect of the costs 
of securing the evidence of a witness, who was the 
mate of a fishing vessel. The allowance is of rather 
a startling amount. North Sea fishermen at that 
time were making sometimes enormous profits, and 
the allowance in the first instance was 2801. odd. 
The basis of the allowance was that the witness had 
been detained on shore when otherwise he would 
have been employed on a steam trawler, in which 
event his share of the earnings would have been 
the sum of 280/.

In  the first instance, as I  have said, the full 
amount was allowed, it having been paid to the man 
by the plaintiffs in the action. The matter ulti
mately went to the Court of Appeal. Without 
determining the question of amount, the Court of 
Appeal decided (sup.) that the measure of compensa
tion which had been applied was incorrect, and sent 
the matter back for review. Upon reconsideration 
the assistant-registrar has reduced the allowance to 
250/. From that decision the defendants now 
appeal, upon the ground of principle that the 
wrong measure has been applied. Further, it is 
said that in any event the allowance is excessive. 
That further ground was always a matter for 
consideration upon the original taxation, and it 
has been considered again by the assistant- 
registrar.

As I  say, the amount on the face of it is startling. 
I t  arose from the fact that at the time in question 
the earning capacity of steam trawlers in the North 
Sea was such as I  suppose has never been known 
before, and may not be known again.

One question is whether the true measure, the 
proper principle, has been applied. That is impor
tant from the point of view of the practice of the 
court, and is a matter of administrative law. The 
other question is whether the principle has been 
applied having regard to the sum allowed, and that 
is a matter at any rate of some consequence to the 
parties. I  will deal first with the larger question. 
All I  have to do upon that larger question is to say 
what is the direction of the Court of Appeal ondhat 
matter of principle, and whether it has been 
applied. There is a conflict as to what was the 
direction of the Court of Appeal. Mr. Stranger, for 
the appellants, based his argument upon the con
tention that it is to be found in the reasons for the 
judgment which was pronounced by Younger, L.J. 
That learned judge said (125 L. T. Rep., at p. 383 ; 
15 A s d . Mar. Law Cas. at p. 241; (1921) P. at p. 273)
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“ Little objection, in the bulk of such cases, could, 
I  think, be raised to an allowance for the detention of 
a necessary seafaring witness if that allowance be 
based upon a reasonable subsistence payment 
suitable to a person in his station in life while not 
exceeding any loss actually incurred by him by 
reason of his detention or any real remuneration 
which, but for that detention, the witness would 
have earned or of which by reason thereof he may 
have been deprived.”

Now that ruling seems to me to set up, as a 
governing factor, the costs of a reasonable subsist
ence of the witness. If  that were the result, it 
would be a result contrary to the practice of this 
court for a long period, and, at any rate, since the 
time of Dr. Lushington. I  have looked at some 
typical bills of costs set out in the text books, and it is 
quite clear—as I  am so advised in the registry and as 
appears from the judgmentin the Court of Appeal— 
that the limitation of the allowance for a seafaring 
witness to the costs of his reasonable subsistence 
is not the measure which has been applied ; but if 
the Court of Appeal directed that that was the 
measure it is for every judge sitting in this court to 
see that measure applied.

I  have merely to see whether that is the direction 
of the Court of Appeal, and, of course, if I  find that it 
is, I  should follow it with the most scrupulous care, 
and it would be followed in the same manner in the 
registry. I t  happens that the judgment of the 
Court of Appeal was expressed in two reasoned 
statements—the first by the Master of the Rolls, 
Lord Sterndale (my predecessor here), in which 
Warrington, L.J. concurred, and the second by 
Younger, L.J. I  have considered both judgments. 
This was the direction which the Master of the Rolls 
gave with the concurrence of Warrington, L.J. (125 
L. T. Rep., at 379; 15 Asp. Mar. Law Cas., at p. 238;
(1921) P. at p. 261). “ I  think the only direction
that can be given is that the assistant registrar must 
award the reasonable compensation to a person of 
the class of the witness, taking into account all the 
circumstances and considering the wages which the 
■witness was earning about the time of detention not 
as an absolute measure, but an important indication 
and guide of what is fair. The fact that all persons 
are under an obh'gation to give evidence when called 
upon should also not be ignored.”

That obviously is not the measure upon which 
Mr. Stranger relied. His argument was founded 
upon the passage referred to in Younger, L.J.’s 
judgment, which is a statement of reasons for the 
judgment given by one member of the court, and 
which is not consistent with the reasons given by 
Lord Sterndale with the concurrence of Warrington, 
L.J. What has to be followed here is the judgment 
of the court. Having now ascertained what was 
the judgment, I  see what is the true measure; 
and I  have to consider whether, upon the answers 
made by the assistant registrar to the objections, he 
in fact did apply the true measure. I  am satisfied 
he did. Applying it, he abated the sum originally 
allowed by 301. Into the accuracy of that applica
tion of the rule in point of amount it is not for me to 
enter, and it is a matter into which I  am not com
petent to enter. The assistant registrar was the 
judge of fact in this case. I  am satisfied that he has 
applied his mind to the question of fact with full 
assistance from the direction of the Court of 
Appeal.

A ppeal dismissed w ith  costs. Leave to appeal 
refused.

Solicitors for the appellants, Dow ning, M iddleton, 
and Lewis.

Solicitors for the respondents, Nicholson, Graham, 
and Jones, agents for J . I t .  Gaulter, Fleetwood.

Oct. 20, 21, Nov. 1 and 4, 1921.
(Before H i l l , J.)
T h e  Z e l o . (a)

C ollis ion  — C ollis ion w ith  submerged wreck 
Damage to the m eek— Salvage contractor—Con
tractor w orking on the wreck— Possession o f the 
wreck— B ailm ent o f the wreck— R ight o f contractor 
as bailee to sue the wrongdoing ship fo r  darnage 
to the wreck.

B y  a contract between a f irm  o f salvage contractors 
and the agents fo r  the underw riters o f the M-> 
then ly in g  sunk in  B a rry  Roads, i t  was agreed 
that the salvage contractors should endeavour to 
salve the M. on terms o f “ no cure, no p a y .”  
performance o f the contract the salvage contractors 
used pum ps, opened holes, employed divers, fired  
apparatus, attended w ith  a salvage steamer on 
the M., arid dealt generally w ith  her as they thought 
f i t .  The authorities o f the T r in i t y  House, however, 
continued to ligh t the wreck fo r  some time after 
the salvage operations began, but by a Udf* 
agreement between the cointractors and the 
T r in ity  House the contractors undertook the respon- 
b il i ly  fo r  lig h tin g  the wreck, the T r in i ty  House 
reserving the r igh t to retake possession o f the wreck 
i f  the ligh ting  was not p roperly  performed, y 1 
these circumstances the steamer Z. negligently 
collided w ith  the wreck o f the M., which mas 
destroyed. N o  servant o f the salvage contractors 
was present at the M. at the tim e o f the collision, 
nor was the salvage steamer o f the contractors 
present on that night.

I n  an  action by the salvage contractors against the 
owners o f the Z ., held that the control which the 
salvage contractors exercised over the M. was
as to enable them as bailees in  possession to
M/O t! \J C./C/LC/C/1/C/ Vn/Z/HV 1*0 UUIMlDOO v IV  /̂l/OOVA/w--

m a in ta in  an action against the owners o f the Z- 
fo r  damage done to the M.

The Okehampton (110 L . T . Rep. 130 ; 12 Asp- 
M a r. L a w  Cas. 428; (1913) P . 173) and The 

Winkfield (85 L . T . Rep. 668 ; 9 Asp. M a r . Law Cas- 
249 ; (1902) P. 42) held to app ly.

A c t io n  for damage by collision. The plaintiff8 
were Maritime Salvors Limited, a firm of salvafc 
contractors, and the defendants were the Peye 
Steamship Company, the owners of the steamship 
Zelo of Newcastle.

By a written contract dated the 22nd May ly" 
the plaintiffs contracted with the agents of 1 
underwriters on the steamship M erku r, which 
then lying sunk and damaged in Barry Roads, „ 
salve the M e rku r on a basis of “ no cure, no 
In  performance of this contract salvage operatic 
were commenced by the plaintiffs on the M fP - , 
about the 29th May 1920, and successfully contimm 
until some time in September, at which time 
plaintiffs alleged that the raising of the 11& K’ 
and the success of the salvage operations " 
assured. In  the course of the operations a l*r= 
sum of money and a quantity of material a 
expended by the plaintiffs, who were patching
(a )  Reported by G e o f f k e ï  H u t c h in s o n , Esa., Barr* 

at-Law.

iBter-
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hole in the side of the M erku r, and had on board 
her a number of pumps and other valuable salvage 
plant. The M e rk u r was marked by night by a 
huoy of the usual wreck marking pattern, placed 
and maintained by officials of the T rin ity  House.

In  these circumstances the plaintiffs alleged 
hy their statement of claim that the Zelo was so 
negligently navigated that she collided w ith the 
M erku r, destroying and causing to be lost the 
plaintiffs’ material and rendering the successful 
salvage of the M erlcur impossible. The Z d o  was 
also sunk. The plaintiffs claimed for the damage 
they had sustained, including the benefits which 
they m ight have received under the salvage contract.

The defendants by their defence denied that the 
plaintiffs had suffered damage by reason of the 
collision which they said was caused, not by the 
negligent navigation of the Z d o , but by the 
Wiproper manner in which the M e rk u r was lighted. 
Alternatively if  the plaintiffs had suffered damage 
%  reason of the successful salvage of the M erlcur 
being rendered impossible, the defendants con
tended that the plaintiffs were not entitled to 
recover damages from them in respect thereof. 
-The defendants further denied that the M erku r  
Was at any material time in possession or under 
control of the plaintiffs. I f  the M erlcur was in 
Possession or under control of the plaintiffs the 
defendants by their counter-claim claimed the 
damage which they had suffered by the collision 
"'hich they said was caused by the negligent and 
Oil safe manner in which the M e rk u r was lighted by 
Ihe plaintiffs in that they failed to mark the position 
°f the wreck w ith a fight of sufficient visib ility.

On the issue of fact :
B u tle r A s p in a ll, K.C. and Noad for the 

Plaintiffs.
La ing , K.C. and Balloch  for the defendants.
D arby  watched for the Trinity House.
Nov. 1.—H i l l , J. pronounced the collision 

between the M e rk u r and the Z d o  to have been 
°aused solely by the negligent navigation of Zelo.

On the issue whether the plaintiffs were entitled 
0 sue in respect of the damage to the M e rk u r :

B u tle r A s p in a ll, K.C. and Noad  for the plaintiffs. 
7’ Ibe case is within the principle of The Okehampton 
i jfO L. T. Hep. 130; 12 Asp. Mar. Law Cas. 428 ; 
0914) p 103). In  that case the ship and cargo 

ere bailed to the plaintiffs and they were held 
o have such a possessory interest as to entitle 
hem to sue and to recover the fruits of their 

contract wieh the bailors. Here the M e rk u r  was 
ailed to the plaintiffs who were performing by 

, use a contract profitable to the bailor and the 
 ̂ Uee. The plaintiffs may not necessarily have 

j®en bailees because they were working on the
erkur, but the evidence shows that they exercised 

Possession on her; the plaintiffs had salvage plant 
att k°ard the M erku r, their salvage steamer 
th • ded ber, they had done work upon her, and 
j  eir servants had charge of the salvage operations. 
fr ariy case the plaintiffs had received possession 
th01? le n ity  House, who had notified them 
Unt *bey would retake possession if the wreck was 
j j  1 Properly lighted. [H i l l , J.— Had the Trinity 
ll° ,lse ever taken possession ?] If  the Trinity 

°Use had not taken possession the fact that the 
fin tiffs sought leave of the Trinity House totaky, r Possession, and leave was obtained, is evidence
‘  ̂ the plaintiffs had possession. I t  matters not

whether the Trinity House had taken possession : 
they- agreed that the plaintiffs should take 
possession. The case must be distinguished from 
L a  Société Anonym e Remorquage à  Hélice v. Bennetts 
(1911) 1 K. B. 243). If  the plaintiffs were bailees 
in possession they have sufficient interest to main
tain an action for damage to the bailed property 
and the wrongdoers cannot inquire into their 
liability to the bailors or otherwise :

The W inkfie ld , 85 L. T. Hep. 668 ; 9 Asp. 
Mar. Law Cas. 249 ; (1902) P. 42. 

Wrongdoers are estopped from questioning the title 
of an inj ured party :

Jeffreys v. Great Western R a ilw a y  Company, 
1856, 5 E. & B. 802.

La ing , K.C. and Balloch  for the defendants.—The 
plaintiffs were not bailees in possession. If  they 
were bailees in possession they can have no better 
rights against the defendants than the bailors had. 
If  the owners of the M e rk u r  had been plaintiffs 
they could not, and would not, have claimed any
thing for the loss of the salvage contract, which was 
a source of expense, rather than of gain, to them. 
If  the plaintiffs are entitled to recover anything 
other than the loss of their plant on board the 
M e rk u r  they can only recover for damage to the 
hull of the M erlcur. This they have not claimed. 
[The learned Judge gave the plaintiffs leave to amend 
their statement of claim by adding a claim for 
damage to the hull of the M e rku r if they so desired.] 
I t  was the duty of the Trinity House to fight the 
wreck. The Merchant Shipping Act 1894 provides :

Sect. 530. Where any vessel is sunk, stranded, or 
abandoned in any harbour or tidal water under the 
control of a harbour or conservancy authority or in or 
near any approach thereto in such a manner as in the 
opinion of the authority to be or to be likely to become 
an obstruction or damage to navigation . . . that
authority may . . . (b) fight or buoy any such
vessel . . . until the raising, removal, or destruc
tion thereof.

Sect. 531. [Confers a like authority upon lighthouse 
authorities in places where no harbour authority has 
power to act.]

This duty is imperative and not optional :
The Douglas, 47 L. T. Rep. 502 ; 4 Asp. Mar. 

Law Cas. 510 ; 7 Prob. Div. 151.
The duty to fight does not necessarily involve 

taking possession of the wreck, which still remains in 
possession of the owners ;

The Snark, 82 L. T. Rep. 42 ; 9 Asp. Mar.
Law Cas. 50 (1900) P. 150 ;

The U top ia , 70 L. T. Rep. 47 ; 7 Asp. Mar. Law 
Cas. 408 ; (1893) A. C. 293.

The plaintiffs did not obtain possession of the wreck 
from the Trinity House. They were allowed to 
work upon the M e rk u r  on terms, but had no 
possession. The Okehampton (sup.) does not apply.

Noad  replied. Gur% adv_ vuiL

Nov. 4.—H it.l, J. said The question which 
remains for decision in this case is whether the 
plaintiffs are entitled to sue in respect of the damage 
to the M erku r. I  decide that question in the 
plaintiffs’ favour, because I  find that at the time of 
the damage done to the M e rku r the plaintiffs were 
in possession of the M erku r. They say their 
claim is not a claim merely for the loss of contractual 
advantages which have been defeated by the
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damage to the M e rh ir . I t  is a claim for damage to 
the M e r h ir  which lies in them by virtue of their 
possession. I t  is not a case within the principle of 
Cattle v. Stockton Waterworks Company (33 L. T. 
Rep. 475 ; L. Rep. 10 Q. B. 453) and L a  Société 
Anonym e de JRemorquage à Hélice v. Bennetts (1911; 
1 K. B. 243). I t  is a case within the principle of 
The Okehampton (110 L. T. Rep. 130 ; 12 Asp. Mar. 
Law Cas. 428 ; (1913) P. 173); and of The W inkfie ld  
(85 L. T. Rep. 668 ; 9 Asp. Mar. Law Cas. 249 ; 
(1902) P. 42). I t  was contended that possession 
was not in the plaintiffs, but either in the Trinity 
House or in the owners or underwriters, and that the 
plaintiffs were merely licensees permitted to do work 
upon the M erku r. I t  was not proved that the 
Trinity House ever took possession. They might 
have done so under their powers under sects. 530 
and 531 of the Merchant Shipping Act 1894 They 
did exercise their powers to light the wreck, but 
it was not shown that they had yet exercised their 
powers to take possession. But if the Trinity House 
did take possession, then, by virtue of the agreement 
between the Trinity House and the plaintiffs of the 
4th June 1920, I  am of opinion that the Trinity 
House transferred the possession to the plaintiffs, 
reserving to themselves the power, on certain condi
tions, to retake possession. If  the Trinity House 
did not take posesssion, then possession remained in 
the owners, or had been transferred to them by the 
underwriters. I t  was not proved whether the 
underwriters had received or had accepted notice of 
abandonment. But both underwriters and owners 
had representatives standing by at Cardiff, and 
whichever were concerned, they were either a party 
to or consenting to the contract made with the 
plaintiffs by Messrs Webster. In  pursuance of that 
contract the plaintiffs—as the owners and the under
writers intended should be done, and as they knew 
was being done—the plaintiffs I  say dealt with the 
M e rk u r  in such a way as they thought fit, fixed 
upon it their apparatus, patched holes, opened 
holes, and worked at their own discretion under 
water by their divers, and also at suitable states of 
the tide above water, upon such portions as were 
exposed.

For the greater part of the time the plaintiffs 
salvage steamer was stationed on the spot, leaving it 
only when driven in to shelter by stress of weather. 
The plaintiffs, and the plaintiffs alone, were exercis
ing complete control over the M e rh ir ,  and I  hold 
that they were in possession. They were none the 
less in possession, because on the 19th Sept., at the 
time of the collision, there was no salvage steamer, 
and no servant of the plaintiffs’ actually on the spot, 
the salving steamer having had to go into Barry 
because of bad weather on the 18th (a Saturday), 
and not returning until the Monday morning after 
the collision.

Finding possession in the plaintiffs, I  hold that 
they were entitled to maintain an action for damages 
arising from damage to the M e rh ir .  I t  is said that 
no claim in respect of damage to the M e rk u r  is 
alleged in the statement of claim, and that apart 
from damage to the plaintiffs’ plant, the only claim 
alleged is for the loss of the benefit of the salvage 
contract. I  do not agree. The allegation is that 
the Zelo collided with the M e rk u r  rendering the 
successful salving of the M e rk u r  impossible, and it is 
further contended that the M e rk u r  was in possession 
of the plaintiffs. I t  might have been more clearly 
expressed, but the allegation means, in my view 
that the Zelo collided with the M e rk u r  and caused

[H. of L.

the M e rk u r  to become a total loss. Insert the words 
“ damaging the M e rk u r,”  and the allegation is clear 
of ambiguity. I  gave leave to the plaintiffs to so 
amend, but I  did not think that it was strictly 
necessary. I  was informed that the owners of the 
M e rh ir  have also brought an action. Of course 
care will have to be taken that the defendants are 
not made to pay twice over for the same damage» 
but between them, the plaintiffs and the owners, n 
the owners recover judgment, they will be entitled 
to recover the value of the M e rku r as on the 19th 
Sept., immediately before the collision. Whether 
it had any value—and, if so, what the value was-y 
will depend on whether the plaintiffs are right m 
saying that the salvage operations would have been 
successful, and if they are, then upon an estimate 
of the expenses subsequent to the 19th which would 
have been incurred, and an estimate of the salved 
value, and so forth.

I  am not pretending to make an exhaustive 
statement of all the matters which will have to be 
taken into consideration. That will involve a 
difficult inquiry for the registrar, and when it 18 
concluded, if a figure of value is arrived at, another 
difficult question will remain for the registrar as to 
what would be the relative interests therein of the 
plaintiffs and the owners on the one hand, and 
the underwriters on the other hand, under ‘ 'a  n° 
cure no pay contract,” the remuneration, in defa.ui 
of agreement, to be settled by arbitration. That is a 
difficult question for the registrar, but between them 
the plaintiffs, and the owners or the underwriters, 
will be entitled to the whole of the value, whatever 
it is. The plaintiffs, therefore, in this action in my 
view are entitled to recover their proportion, when 
determined, of the whole value. I  hold that tb® 
plaintiffs are entitled to recover damages in respe° 
to the M e rh ir .  I  think that is what I  hold.

Judgment fo r  the p la in tiffs -

Solicitors for Maritime Salvors Limited, C o n s t a n t  

and Constant. ,
Solicitors for the Pelton Steamship Company, rn 

owners of the Zelo, B o tte rd l and Roche, agents t° 
B o tte rd l, Roche, and Temperley, Newcastle-up011 
Tyne.

b lo u s e  o f  IL o r tis .

Tuesday, Dec. 5, 1921.
(Before L o k d s  F i n l a y , C a v e , D u n e d i n , Sh-aAV’ 

a n d  P h i l l i m o r e . )

T h e  K a e a m e a . (a )

a p p e a l  f r o m  t h e  c o u r t  o f  a p p e a l  i >-
EN G LAND .

C ollis ion  — N aviga tion  o f entrance to M ontev  
H arbour — Rounding the w h is tling  buoy 
“ Keeping course and speed ” — Regulations 3 
Preventing Collis ions at Sea, arts. 19, 21, ’
and 28.

The K ., when outward bound fro m  M o id e rid *^  
sighted the green ligh t o f the H., on her po r' ^  
when the K. was nearing the w h is tling  buo'J 
the entrance to the harbour. The vessels were 
crossing courses. When the K. had the b 
abeam on her starboard she starboarded to

'n )  R e p o r te d  b y  W .  C. S a n d f o r d , E s q . ,  B a r r is t e r ® *
Lew.
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the tu rn  fo r  the sea, the tu rn  b e in g  usually ■made 
at the buoy. The If., when f irs t  s ighting the K. 
at. a distance o f two miles, ported s ligh tly  but 
d id  not bloiv her helm signal although she was 
a lte ring  not on ly  fo r  the buoy but also in  order to 
manœuvre fo r  the IS.., no r d id  she at once open 
her red ligh t. A fte r  the K. starboarded., the H. 
hard-a-ported to avoid a co llis ion, but d id  not 
reverse her engines, and a co llis ion occurred.

H i l l ,  J .  held that the K. was three-fourths and ■ the 
H. one-fourih to blame. Both vessels appealed. 

Held, by the Court o f A ppeal va ry ing  the decision 
o f / f i l l ,  J ., that under a rt. 21 o f the Regulation  
fo r  Preventing Collis ions at Sea it  ivas the duty  
o f the K. to keep her course and speed ; and there 
were no special circumstances to relieve the K. 
fro m  obeying the ru le  ;  and that under a rt. 19 i t  
was the d u ty  o f the H. to keep out o f the way o f 
the K. The H. was to blame not only fo r  fa i l in g  
to reverse her engines, but also fo r  not blowing  
her whistle when she o rig in a lly  ported, as i t  m ight 
have been heard by those on the K. and have 
acted as a w arn ing  to them not to starboard. 
A rt. 28 requires a vessel to sound helm signals 
when in  sight o f another vessel ;  she is on ly  
relieved fro m  th is obligation under the a rtic le  when 
the other vessel is  so fa r  d istant that she cannot 
be affected by the m anouvres which the signal 
indicates. The H. and the K. held to blame in  
equal degrees.

Held, that the vessels must be held to have been equally  
to blame.

Judgment o f the Court o f A ppeal (15 Asp. M a r. La w  
Cas. 318 ; 124 L . T . Rep. 653 ; (1921) P. 76) 
affirmed.

Appeal and cross-appeal from a judgment of the 
Ç^urt of Appeal, varying a judgment of Hill, J. in 

Admiralty Division.
Butler A s p in a ll, K.C., D . Stephens, K.C., and 

Humas, for the appellants.
Bateson, K.C. and A . T . B u c k n ill for the 

respondents. f t r .  adv. vu ll.

Lord F i n l a y .—In  this case there was a collision 
between the steamship Hauglamd and the steam- 
ship Karam ea on the 12th Feb. 1919 between 
10-10 and 10.25 p.m. near Montevideo.

Lhe Karam ea was coming out from Montevideo, 
‘/’he haci oome down the narrow channel marked 
by a line of buoys on each hand, running N. and 

When she left the channel she made for the 
'histling Buoy, which lies >S. by E. from the 

riWmth of the channel, intending to get abreast 
/a the buoy with it on her starboard side and then 
0 starboard so as to proceed in a south-easterly 
Section and out to sea.
Lhe lia u g la n d  was coming in towards Monte

video from the East. She passed to the S. ofEl
hoores Island on a W. by N. course and about an

ur afterwards she changed her course to VV. j  K.
oth magnetic. As she neared the Whistling. 

,.u°y she sighted the two headlights of The 
ararnea coming in a southerly direction, on her 
arboard bow, and when the red light of the 

, . aramea was seen the H augland  ported, bringing 
j6 Karamea  slightly on the starboard bow. The 
aranica starboarded and the Liaug land  failed to 

and reverse, with the result that ultimately 
>,e two ships came into collision, the stem of the 

ar<irneu striking the port side of the Haugland  
bo«t amidships

The above statement gives the case in broad 
outline, omitting all details which are indeed in 
some respects obscure.

The ease was tried before Hill, J. He found both 
vessels to blame, and his judgment in this respect 
was affirmed in the Court of Appeal. In  my 
opinion no ground has been shown for reversing 
the finding of the Court of Appeal on this point. 
The Karam ea was wrong in starboarding, as she 
ought to have kept her course, and the H augland, 
whether she was guilty of any other fault or not, 
was clearly to blame for not stopping and reversing.

The point really in dispute on this appeal is as 
to the apportionment of the damages. Hill, J., 
pronounced the Karam ea  liable in three-fourths 
and the lia u g la n d  liable in one-fourth of the 
damages. The Court of Appeal held that the case 
was one in which no special apportionment should 
be made, and that the damages should be equally 
divided.

The clause providing for apportionment in cases 
of damage is the first section of the Maritime 
Conventions Act 1911 (1 & 2 Geo. 5, c. 57): 
“ Where by the fault of two or more vessels damage 
or loss is caused to one or more of those vessels

. . . the liability to make good the damage
or loss shall be in proportion to the degree in 
which each vessel was in fault. Provided that, if, 
having regard to all the circumstances of the case it 
is not possible to establish different degrees of fault, 
the liability shall he apportioned equally. . .

This section was considered by your Lordships’ 
House in The Peter Benoit (114 L. T. Rep. 147 ; 
13 Asp. Mar. Law Cas., 203). I t  was there laid 
down that only faults which contribute to the 
accident are to be taken into account for this 
purpose. The existence of fault on the part of 
one of the ships is no reason for apportionment 
unless it in part caused the damage.

There can be no doubt that the fault of the 
Karamea  in starboarding, when she ought to have 
kept her course and speed, w'as a substantial cause 
of the accident. The only question is as to the 
amount of blame which should be attributed to 
the H augland. Both courts have found the 
Haugland  in default for not stopping and reversing, 
and it cannot be questioned that this contributed 
to the accident. Hill, J., thought that this was 
the only fault on the part of the H augland, and 
as he considered that the blame of the Karamea  in 
starboarding was greater he made the Haugland  
liable only for one-fourth of the damage.

The Court of Appeal, however, found that the 
H augland  was guilty at an earlier stage of another 
default contributing to the damage, by failing to 
comply with art. 28 of the Regulations for Prevent
ing Collision at Sea. “ When vessels are in sight 
of one another, a steam vessel under way, in taking 
any course authorised or required by these rules, 
shall indicate that course by the following signals 
on her whistle or siren, viz. :—One short blast to 
mean: ‘ I  am directing my course to starboard.’ 
Two short blasts to mean : ‘ I  am directing my 
course to port.’ Three short blasts to mean:
‘ My engines are going full speed astern.’ ”

There is no doubt that the H augland  was guilty 
of an infraction of rule 28. The rule is peremptory 
that when vessels are in sight of one another 
a ’ steamship under way and taking any course 
authorised or required by the rules shall indicate 
that course by the signal specified. In  the present 
case the two vessels were in sight of one another,
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and it was therefore the duty of the Haugland  
under art. 28, when she ported to give one blast. 
The Chief Officer of the H augland, when asked 
why he did not give the signal gave as his reason : 
“ because it appeared to me that the Karam ea  
was too far away ; she would not hear it.” (Ques
tion 64.) This was a clear infraction of the rule. If  
the vessels are in sight the signal must be given. 
The obligation is not conditional upon the signal 
being audible to the other vessel. It  is easy to 
understand why the rule was drawn in these 
peremptory terms. It  would be very dangerous 
if the officer in charge were encouraged to speculate 
as to whether the signal, if given, would be heard ; 
he must give it if in sight.

On this point Hill, J. said : “ I  am not prepared 
to blame the H augland  for not whistling when she 
first ported. The ships were then too far apart.. 
The H augland  was guilty of disobedience to the rule, 
but it does not follow that she is liable to contribute 
to the damages. If  it appears that the signal, if 
given, could not have been heard by the other 
vessel, the failure to give the signal cannot have 
contributed to the damage, as the signal would have 
been useless.” Hill, J., must, in the passage of his 
judgment which I  have just quoted, have meant 
that he found the signal could not have been heard 
at the distance at which the vessels were from one 
another, and that the failure to give it was therefore 
on this question of apportionment immaterial.

The Master of the Bolls in the Court of Appeal 
said that the Assessors in the Court of Appeal saw 
no reason in the circumstances (so far as they could 
judge of them without knowing exactly what the 
whistle was) why a helm signal should not have been 
heard by the Karamea. The Master of the Rolls 
referred to the fact that it was in question whether 
the H augland  should not have emphasised her 
position by porting more decisively as well as 
whether she was to blame for not giving the signal 
when she ported, and goes on to say : “ Now,
taking these two things together, I  cannot myself 
see how the H aug land  can be held not to blame 
for her manœuvres then. Had she at once opened 
her red light there certainly was a further chance 
of the Karam ea  being warned that she must not 
starboard. I t  ought not to have been necessary 
to warn her because she had no right to starboard 
by the rule. But as the H augland  omitted both 
to open her red light at once and also omitted 
to give any sound signal that she was acting for 
the Karam ea I  cannot help differing from the 
learned judge when he says that she was not to 
blame for that earlier port manœuvre. If  she 
were, it seems to me that that is a fault which 
might very well and very likely did contribute to 
the collision, because it deprived the Karamea  
of the warning that she otherwise would have had, 
which might have induced her to correct her wrong 
manœuvre.” On this ground the Master of the 
Rolls and the Lords Justices were of opinion that 
the damages should be equally divided.

I t  must be observed, however, that there is not 
now any enactment that a vessel breaking a rule 
shall be held to blame for the collision and therefore 
liable to bear some part of the damage unless 
the breach could not have contributed to the 
collision (see sect. 4 of the Act of 1911). The 
question must be one of fact in each case whether 
the breach of the rule did so contribute.

I t  is, of course, the duty of the ship to have a 
proper and efficient whistle. We have consulted

our Assessors as to the conditions affecting the 
audibility of the blast in the present case. In  the 
preliminary act the H aug land  put the distance 
between the two ships when she first saw the 
Karam ea  as “ by estimate about 3 miles,” and 
the evidence from the H aug land  was that 
the distance would then be 2J to 3 miles. 
The Karam ea put the distance when she 
first saw the masthead light of the H a u g la n d  
in the act as about 1J to 2 miles and in 
evidence as 2 miles. Our Assessors say that 
audibility of the sound in the present case 
must depend upon the exact distance between 
the vessels when the H aug land  ported. This 
distance has not been found in the courts 
below, and I  doubt whether it would have 
been possible to give it exactly. There are cer
tainly no materials before this House on which 
we could ascertain that distance with any accuracy.

All the three members of the Court of A ppea l 

indicate that if it were necessary to decide the 
point they would be inclined to say that the 
H augland  was to blame for not porting more 
decisively so as to bring red well to red at once, 
and Hill, J., would seem to have felt some doubt 
upon this point. I t  appears to me that the Haug
land  was to blame in this respect. I t  was essential 
that the Karam ea  should know the course the 
H augland  was taking. The officer of the H a u g la n d  
says that owing to the distance the signal would 
not have been heard and that therefore he did 
not give it. Under these circumstances it was 
all the more incumbent upon him to make sure 
that the Karam ea  was informed, by porting de
cisively. There was nothing to prevent him fro10 
doing this, and if the H augland, instead of steadying 
while the Karam ea  was still on his starboard bow, 
had brought his vessel round so that she was well 
port-side to port-side with the other, his red ligh 
would have given the information which he says 
could not be conveyed by signal. In  the absence 
of a finding that the signal, if given, would have 
been heard I  should have difficulty in agreeing 
with the Court of Appeal that the mere failure to 
give the signal would have made the H a u g lu n  
contributory to the damage. .,

I  think also that a finding that the signal. 1 
given, would have been heard would be justifiabl 
upon the evidence.

The H augland  broke the rule by not giving tn 
signal. I t  is certainly possible that the sign* >

'ofif it had been given, would have been heard. 
that we have to the contrary is the statement o

irwcirirrinll-ir fnilnrl iYl TTOthe officer who wrongfully failed to give the sign® 
that he thought the Karam ea was too far away 
to hear. It  would be extremely dangerous if an-I 
encouragement were given to neglect the duty 0 
giving the signal by accepting without sonu 
definite evidence the plea of the officer in defa11 
that the signal would not have been heard, 
think we ought to presume in the present cas 
as against the H augland  that if she had done h 
duty by giving the signal in the present case 
would have been heard. She was in the posit* 
of a wrongdoer, and no satisfactory grounds a  ̂
shown for coming to the conclusion that gî ?'e 
the signal would have made no difference in 
result. (|

For these reasons I  think that the appeal a’ 
cross-appeal should both be dismissed. g

I  am authorised to state that Lord Shaw cone*1 
in this judgment.
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Lord C a v e .—I  have come to the same conclusion, 
and for the following reasons.

When the two vessels came in sight of orie 
^Bother the Karam ea was outward bound from 
"Montevideo and was heading south, and ,the 
Haugland  was heading west and had the Karamea  

her starboard bow. They were, therefore, 
grossing vessels ; and under arts. 19 and 21 of 
Mhe Collision Regulations it was the duty of the 
H augland  to keep out of the way and of the 
Karamea to keep her course and speed. The 
Karamea did not keep her course, but when 
a°reast of the whistling buoy she starboarded 
aod so brought about a position of danger. For 
|Lis both courts have held her to blame, and with 
that finding I  agree.

Turning now to the conduct of the Haugland, 
Jt appears that on seeing the Karam ea  she ported 
out failed to give a short blast as required by the 
tules ; that she afterwards starboarded slightly ; 
and that when on approaching the buoy she saw 
the Karam ea bearing down on her, she put her 
helm hard aport and went full ahead until the 
Collision occurred. I  do not think that she showed 
h®r red fight to the Karam ea except for a short 
,l£ue after her first porting and for a few seconds 
immediately before the collision. The H augland  
“a® been held by both courts to be to blame for 
8°mg fufi ahead when a collision was imminent 
tustead of reversing her engines ; and I  think it 
Wear that this was a wrong manœuvre, and that 
/J this extent she was responsible for the disaster. 
, ut is the H augland  also to be held responsible 
,°r not blowing her whistle when she first ported 
“er helm ? As to this, her master says that he 
Ported partly to get closer to the buoy and partly 
®r the Karamea. He was therefore in sight of the 

^uram ea  and acted for her ; and it follows that he 
as within art. 28 and by not blowing infringed 

hat rule. I t  is said that the neglect to blow did 
ot contribute to the collision, or (in other words) 
hat there was no causal connection between the 

®eglect and the damage. But this contention 
®sts wholly on the statement of the chief officer 

, the H aug land  that it “ appeared to him ” when 
ĵ 6 ported that the Karam ea was too far away to 
,6ar the whistle ; and I  think it would be 
angeroug to accept such a statement by the 
Ulcer in default as a sufficient ground for absolving 
e .ship from responsibility. The vessels were 

h;^rly two miles apart, and a fight wind was 
.̂°wing from the H aug land  in the direction of the 
aramea. The assessors advising the Court of 

; Ppeal saw no reason why at that distance the 
ĵ Urstle (if an efficient one) should not have been 
®ar<M 1 and the experts advising your Lordships 

j, Mhis appeal did not differ from that view. In 
y® circumstances, it cannot be said to be proved 
anH ■ ^ le whistle would not have been heard ; 
su ln. the absence of such proof I  think the pre- 

is against the ship which broke the rule. 
a P?n this point I  agree with the Court of Appeal 
0 0.consider that the H augland  was responsible 

this ground also.
*Uy conclusions on the above points render it 

/ ‘necessary for me to consider whether the 
« fo n d  is also to be held responsible for notPort: ; handsomely ” than she did sô as

^er reft light more clearly to the Karamea.
, -mg more 
j j  8W  her r t  
the lrnPressi°n is that she ported sufficiently at 
cff —her chief officer’s evidence is to the

°t that she went round 3) points—and that 
VoL. X V ., N. S.

her mistake was in afterwards starboarding so as 
to obscure her red fight; but the evidence on this 
point is confused, and it is not necessary to deal 
with it in detail. Having regard to all the circum
stances of the case, I  think that it is impossible 
to establish different degrees of fault, and accord
ingly that the liability should be apportioned 
equally.

I  agree that the appeal and cross-appeal fail 
and should be dismissed with costs, such costs to 
be set off.

Lord D u n e d i n  : My Lords, I  concur.
Lord P h i l l im o r e .—I  have had the advantage of 

reading the opinions of the noble Lords already 
pronounced, and I  desire to express my concurrence 
with them, and also with the judgments in the 
Court of Appeal.

There are considerable difficulties in the story 
of the H augland ; but upon the Karam ea's own 
showing the vessels were at one time so heading 
that they might be considered as vessels crossing 
so as to involve risk of collision, and this being the 
case it was the duty of the Karam ea to keep her 
course and not to starboard, as she did, and cer
tainly her starboarding contributed to the collision. 
Therefore, she was rightly held to blame.

With regard to the H augland, both courts found 
her to blame for not stopping and reversing her 
engines before the collision, and your Lordships 
have no doubt that this is right, and that she must 
be held partly in fault. I  think that she was further 
in fault, for not blowing the whistle signal required 
by the rules to be given by one vessel taking action 
for another. The H augland  was the ship that had 
to give way, and her proper course was to do so 
by. porting her helm, and signifying the same by 
a short blast on her whistle. She did not blow a 
blast when she ported her helm, not till just before 
the collision. The excuse given by her officer 
for not doing so is that the vessels were too far 
apart for the whistle signal to be heard. I t  is a 
lame excuse at the best, and in my view it has no 
firm foundation. If, as suggested, the vessels 
were two miles apart when the order to port was 
given, it might be that the signal would not have 
been heard, but as I  read the evidence it is impossible 
'Bat any effective order to port for the Karamea  
could have been given at two miles ; if it had been 
given, there would have been no collision. I  believe 
that the order to port for the Karam ea  was given 
much later. There might have been an order to 
port for the buoy to bring it ahead (I do not say 
there was), when the vessels were two miles apart, 
but, if so, it was not given for the Karamea. It  
might be the true explanation for not blowing the 
whistle, if, in fact, the action was not taken for the 
Karamea, but in the ordinary navigation of the 
H augland  to enable her to run into Montevideo. 
I  believe that when the helm was ported for the 
Karamea, the vessels were within hearing distance.

Then I  further agree with the Court of Appeal 
that the porting of the H aug land  for the Karamea  
whenever this action was taken, was not sufficiently 
large and effective. I t  might be thought as a 
matter of law that all that the ship which has to 
get out of the way has to do is to take just sufficiently 
effective steps in just sufficient time, and it might 
be thought that she so doing ought not to be found 
to blame, even if the insufficiency and delay of 
the proper manoeuvre has puzzled the other ship, 
and led her to do something which she should not.

3 K



484 MARITIME LAW CASES.
H. o f  L .] A n c h o r  L i n e  L i m i t e d  v . M o i i a d . [H . o f  L.

I  pronounce no opinion. But it is in order to prevent 
this state of things arising that the provisions for 
these whistle signals have been introduced into the 
regulations. When I  was first acquainted with 
these matters, these provisions were not in the 
rules. I t  was only experience, when steamship 
collisions became frequent, that showed the necessity 
for them. Supposing that the H augland  had 
ported just enough to have avoided the collision 
if the Karam ea  had not starboarded. I t  was the 
very smallness and lateness of this porting, coupled 
with the absence of the affirming signal, which led 
the Karam ea  to starboard. The two matters 
cannot be separated. The signal might not have 
been wanted if the porting had been in itself 
sufficiently significant, but the porting being 
insignificant, the signal was required. And the 
disobedience of the rule in failing to give it was 
an important contributory cause of the collision.

A ppea l dismissed.

Solicitors for the appellants, Thomas Cooper and 
Co.

Solicitors for the respondents, Ince, Colt, Ince, 
and Roscoe.

Wednesday, Dec. 13, 1921.
(Before Lords H a l d a n e , F i n l a y , D u n e d i n , 

Shaw and S u m n e r .)

A n c h o r  L i n e  L i m i t e d  v. M o h a d . (a)

ON APPEAL FROM THE COURT OF SESSION IN  
SCOTLAND.

Workmen’s compensation—Seaman— Round voyage 
—Accident— P a rtia l incapacity— R e jo in ing  ship  
while  on unfin ished voyage— Subsequent desertion 
d u rin g  voyage—“ L ia b il ity  ”  to m a in ta in  seaman— 
C la im  to immediate compensation— M erchant 
S h ipp ing  A c t 1906 (6 Edw . 7, c. 48), s. 34 (1)— 
W orkmen’s Compensation A c t 1906 (6 Edw. 7, 
c. 58), s. 7 (1) (e).

The respondent, a Mohammedan seaman, was engaged 
by the appellants fo r  a round voyage fro m  Bombay 
to the U nited K ingdom  and back to Bom bay w ith in  
a year. On the voyage he met w ith  a rather severe 
accident to h is r igh t hand. He was treated in  
hospita l at M arse illes, and then brought by the 
appellants in  one o f the ir steamers to L iverpool 
and thence by tra in  to Glasgow, where he rejoined  
the ship. S hortly  afterwards he deserted.

The W orkmen's Compensation A ct 1906 provides by 
sect. 7 (1) (e): “ The weekly payment shall not be 
payable in  respect o f the period d u rin g  which the 
owner o f the ship is  under the M erchant S h ipp ing  
A ct 1894 as amended by any subsequent enactment 
or otherwise liab le  to defray the expenses o f m ainten
ance o f the in ju re d  seaman, or apprentice.”

H e ld  (Lo rd  Sumner dissenting), that when the seaman 
deserted, the l ia b il ity  o f the shipowners, under sect. 34 
o f the M erchant S h ipp ing  A d  1906 to m a in ta in  
h im , ceased and the seaman was then entitled to 
put fo rw a rd  h is c la im  fo r  compensation under the 
Workmen’s Compensation A c t 1906.

Judgment o f the Court o f Session affirmed.

A p p e a l  from an interlocutor of the Second Division 
o f the Court of Session in Scotland (the Lord Justice 
C lerk and Lords Dundas, Salvesen and Ormsdale) 
reversing the determination of the sheriff-substitute
(o )  R e p o r te d  b y  W .  C  S a n d f o r d . E s q . .  E a r r ip t e r - n t -  

L a w .

of Lanarkshire, sitting as arbitrator under the 
Workmen’s Compensation Act 1906.

The sheriff-substitute held that sect. 34 of the 
Merchant Shipping Act 1906 and sect. 7 (1) (e) °* 
the Workmen’s Compensation Act 1906 should be 
read together, and that he, as arbitrator, was entitled 
to refuse an award of compensation. The Second 
Division held that there was, under the circum
stances, a supersession of the right given by the 
Merchant Shipping Acts because of the desertion 
of the applicant and his repudiation of his rights 
under those Acts, and that the applicant had a 
right to an operative award of compensation at 
once, and they remitted the case to the arbitrator.

The shipowners appealed.
The Merchant Shipping Act 1906 by sect. 34 (1) 

provides:
If  the master of, or a seaman belong to, a ship 

receives any hurt or injury in the service of the ship’ 
or suffers from any illness (with certain exceptions) the 
expense of providing the necessary surgical and 
medical advice and attendance and medicine, and also 
the expenses of the maintenance of the master or 
seaman until he is cured, or dies, or is returned to a 
proper return port, and of his conveyance to the port» 
and in the case of death the expense (if any) of hi® 
burial, shall be defrayed by the owner of the ship’ 
without any deduction on that account from his wages-

M oncrie ff, K.C. (of the Scottish Bar) and
B. Sandeman for the appellants.

M orrice  M ackay, K.C., Craig ie M . A itch ison  and 
A . H . W. a l l ie s  (all of the Scottish Bar) for the 
respondent.

Their Lordships, by a majority (Lord S u m n e r  

dissenting) dismissed the appeal.
Lord H a l d a n e .—The point in this appeal is ® 

very short one, and it turns, in the view whichA 
shall venture to submit to your Lordships, on the 
construction of a section in the Merchant Shipping 
Act 1906 and a section in the W o r k m e n  8 
Compensation Act of the same year.

The way in which the question arose was this- 
I t  was a question tried under the Workmen8 
Compensation Act, the arbitrator being the sherin- 
substitute of Lanarkshire, and he has made a 
statement of his findings in the usual form, which 18 
somewhat meagre, but which raises the point.

The respondent, who was a Mohammedan 
seaman, was engaged by the appellants, a p p a r e n t l y  

at Bombay, for a round voyage from that ew 
to the United Kingdom and back to Bombay witm 
a year, and in the course of the voyage he met Wit 
an accident to his right hand, which appears to ha" 
been of a somewhat severe character. After t 
accident the respondent was treated in hospd 
at Marseilles, where the steamer appears t o  h a  
stopped, and then he was brought, after t r e a t m e n  j  
by the appellants in one of their steamers 
Liverpool and thence by train to Glasgow, where 
rejoined the' steamer, the Circassia. Ji 
this, in Sept. 1920, he left the Circassia  
leave and deserted the service. e

Now these are the facts as found, and on tb j. 
facts the arbitrator raises this question, which " e j 
to the second division : “  On the facts as stated, a 

in view of the provisions of the Merchant ShipP) 
Act 1906, s. 34, and the Workmen’s Compensate 
Act 1906, s. 7 (1) (e), was I, as arbitrator, entitle1 ^  
refuse an award of compensation ? ” The vie"' , 
took was this, that the two statutes must be rc

without
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together, and that the right given by the Workmen’s 
Compensation Act was a right which could not be 
P«t into operation because of a provision as to 
liability in the other Act to which I  will in a moment 
call your Lordships’ attention. The provision in 
the Merchant Shipping Act is the one which comes 
urst in the order of date ; the two Acts were ppssed 
'u the same year, but the Merchant Shipping Act 
was passed, I  think, first. I t  is sect. 34, and pro
v e s  sub-sect. 1. [His Lordship read the section 
aud continued.] Now that is a right given to the 
teaman in the present case. The Workmen’s 
Compensation Act, s. 7, sub-s. (1) (e), says 
this : “ The weekly payment ” (that is in the case of 
compensation being recovered under the Workmen’s 
Compensation Act) “ shall not be payable in respect 
°f the period during which the owner of the ship is, 
under the Merchant Shipping Act 1894, as amended 
uy any subsequent enactment, or otherwise, liable to 
defray the expenses of maintenance of the injured 
master, seaman, or apprentice.” Now the real 
question seems to me on those sections to be 
jybether there was liability under the Merchant 
Shipping Acts to defray the expenses of mainten-
cnce.

The case, as I  have said, went to the second 
division, and in the second division their Lordships 
answered the question adversely to the shipowner, 
adopting the construction that this was a case in 
v'duch there was a right t ' l  an operative award com
pensation immediately. They hold that there was, 
Under the circumstances, a supersession of the right 
'' uich was given by the Merchant Shipping Act 
because of the desertion of the seaman and his 
Repudiation of the right given by the Merchant 
^hipping Act for his own benefit. The Lord Justice 
i'Lrk, Lord Dundas, Lord Slavesen, and Lord 
jU'msdale took that view, and in the result they sent 
back the case to the arbitrator to proceed in the 
awarding of compensation at once under the Work
men’s Compensation Act, taking all circumstances 
U)to account and following the usual procedure.

uey evidently thought that what the sheriff- 
8ubgtitute ought to do was to award compensation 
aud determine its amount, a ll the circumstances 
elating to benefits actually already received under 
ue Merchant Shipping Act being taken into

a°eount.
p Turning back for a moment to the Workmen’s 

mnpensation Act, the words are that the weekly 
Payment is not to be payable “  in respect of the 
Period during which the owner of the ship is . . .
able to defray the expenses of maintenance.” 

,]Uw, the seaman deserted, and he abandoned 
hereby his right to claim under the section of the 

merchant Shipping Act, and consequently there was 
.ability on the part of the shipowner. That is 

he interpretation I  put on the two sections. If  I  
m right, then the view taken in the second division 

"_as the true one.
i i ,] °r ihese reasons I  move, yourjLordships, that the 
R dgment of the court below be affirmed, and the 
PPeal dismissed with costs.
Lord F i n l a y .—I  am of the same opinion, I  

j.hpur with the judgments delivered in the second 
Jm iun of the Court of Session. If  I  may respect- 
0j y say go, I  think there is a fallacy in the judgment 

the sheriff-substitute, and that is this, that he 
v ,§ards the provisions of sect. 34 of the Merchant 
t mpping Act of 1906 as being to prolong the 
i Utract of employment. What he says is this: 

under the contract both parties were bound for

the period of a voyage from Bombay to the United 
Kingdom and back to Bombay, and it appears to 
me that the effect of sect. 34 of the Merchant 
Shipping Act 1906 ” (that is the section which 
provides for the expenses of medical attendance in 
case of injury or illness) “ is to prevent an earlier 
termination of the contract through the inability of 
the workman to continue in the performance of the 
duties of his service. The defenders, under the 
contract and the provision of the statute, are under 
an obligation to maintain the pursuer till they 
return him to Bombay, and the pursuer is under a 
reciprocal obligation to remain on the ship and per
form the duties of his employment if and when, and 
to the extent he is able. The defenders may have, 
and I  expect have, an interest to require the 
pursuer to return to Bombay, where he will be 
among his own people and have the best chance of 
obtaining such employment as his diminished 
capacity must in future restrict him to. In  my 
opinion the pursuer is not entitled to desert his 
employment and have his rights under the Work
men’s Compensation Act determined in advance.” 
That judgment proceeds on the assumption that 
the contract of employment was continued by 
virtue of the section in question, and that the case 
turns on the point whether he can take advantage of 
his own breach of contract by deserting his service 
in the ship. I t  appears to me that the effect of this 
section is not at all what the learned sheriff-sub
stitute has said. The effect of the provisions of the 
Merchant Shipping Act is to engraft on the contract 
of service certain statutory provisions for the 
benefit of the sailor. I t  does not prolong the 
contract of service. The provisions made by the 
Merchant Shipping Act for the benefit of the sailor 
are absolutely independent of the question whether 
the contract of service continues, or whether it does 
not. I t  may continue, or it may not continue, but 
the statutory provisions for the benefit of the sailor 
do not in the least imply that it does continue, and 
they do not depend upon its continuance. That 
seems to me to be the view that underlies the 
decision of the sheriff-substitute, in which he treats 
the case as resolving itself into the question of 
whether the sailor can take advantage of his own 
wrong in breaking the contract of service and 
deserting his employment. The question seems 
to me not to be of that sort at all. The question is 
whether the sailor is entitled to say: “ I  do not 
want the benefits which are conferred upon me by 
the Merchant Shipping Act. I  prefer to go at 
once for the benefits of the Workmen’s Compensa
tion Act.” In  plain words it comes to this, whether 
the owners are entitled to say that the man must be 
repatriated to get compensation, and whether the 
owners have the right to say that the provisions of 
the Merchant Shipping Act, which seem to me to 
be intended in favour of the workmen, must be 
carried out for their benefit, I  do not stop to 
inquire—it would be mere speculation—what the 
reason of the owners may be. The sheriff-substitute 
suggests that it may be because there would be 
more chance of the man’s getting employment in 
Bombay among his own people so that the work
man’s compensation would be reduced. I t  may 
possibly be that, or it may be some other 
reason, but to seek for the reasons is to enter into the 
field of speculation. What we have to do is simply 
to determine what is the effect of the statutes.

Now, it appears to me that it is not a question of 
a part of the contract of service ; there is no clause in
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the contract of service to affect the section of the 
Merchant Shipping Act for the benefit of the sailor ; 
it is a mere statutory right given to the sailor for his 
benefit in the events which are contemplated by 
these sections ; and, of course, it is obviously in the 
highest degree desirable that there should be such 
provision, for very cruel cases might indeed arise if 
a sailor were left in a foreign port. Under these 
circumstances I  am of opinion that there was no 
consent of the owner wanted to a renunciation by 
the sailor of the benefits conferred upon him. I t  is 
not in the least material whether he deserted or 
whether he did not ; what he did unequivocally 
desire was not to be taken back to Bombay. The 
owner’s case is that he is entitled to require him to 
go back to Bombay, not in the sense that he could 
have him arrested and put on board and taken back, 
but that unless he goes back to Bombay he could 
not get the benefit of the workmen’s compensation. 
I  cannot find that anywhere in the provisions to 
which we have been referred. After all, the 
question comes back to be that of the construction 
of sect. 7 (1) (e) of the Workmen’s Compensation 
Act 1906 : “ The weekly payment shall not be
payable in respect of the period during which the 
owner of the ship is, under the Merchant Shipping 
Act 1894 as amended by any subsequent enactment 
or otherwise, liable to defray the expenses of main
tenance of the injured master, seaman, or appren
tice.” The reading contended for by the appellants 
is that that denotes the period during which 
liability under the Merchant Shipping Act might 
exist. I  think it denotes the period during which 
liability actually exists, and if the workman has 
done some thing which will afford a complete 
defence to any claim by the workman against the 
owner under the provisions of the Merchant Shipping 
Act for repatriation, maintenance, and all the rest 
of it, there is an end of the liability under the 
Merchant Shipping Act in respect of these provisions 
the owner is no longer liable, and what the heading to 
sub-sect. (1) of sect. 7 of the Workmen’s Compensa
tion Act 1906, means is that so long as the owner of 
the ship is, in fact, on the facts of the case, liable 
under that section, the provisions of the Workmen’s 
Compensation Act shall not come into play. As was 
said by several members of your Lordships’ House 
in M cDerm ott v. Owners o f Steamship T intoretto  
(11 Asp. Mar. Law Cas. 515 ; 103 L. T. Rep. 
769 ; (1911) A. C. 35) I  think the object is 
to prevent the overlapping of benefits, and it 
appears to me that it would be a very strange 
reading of the section to say that you are to take 
some period during which the right to the benefits 
under the Merchant Shipping Act would continue if 
the sailor had not renounced them. Inasmuch as the 
sailor has most effectually renounced them, and 
there is no possibility of the owner’s being made 
liable under the Merchant Shipping Act, I  think all 
question of overlapping is out of the question, 
and on the plain meaning of the Act the defence 
fails, j t

Lord D u n e d i n .—I  have found this case one of 
considerable difficulty, but in the end I  have come 
to be of the same opinion as those of your Lordships 
who have already addressed the House.

The effect of the 7th section of the Workmen’s 
Compensation Act 1906, is to apply it to seamen, 
and the immediate effect of that is that, if there is an 
accident, a seaman, like other workmen, will be 
entitled to compensation in terms of the first 
schedule, and the terms of the first schedule provide

for a weekly payment in respect of a “ total °r 
partial incapacity.” But then sect. 7, while i® 
applies the Act, does so under certain modifications, 
and one modification is that under sect. 7 (1) (e) 
there is cut out from the payments that the seaman 
would naturally receive all payments during 8 
certain period, and that period is thus defined: 
“ Compensation shall not be payable in respect of the 
period during which the owner of the ship is, under 
the Merchant Shipping Act 1894 as amended by any 
subsequent enactment or otherwise, liable to defray 
the expenses of maintenance of the injured master, 
seamen, or apprentice.”

Now the whole point, I  think, is whether that 
expression in the Act “ liable ” refers to the period 
under which there may be what I  may call potential 
liability under the terms of the Merchant Shipping 
Act, or whether it means the period during which 
under the exact circumstances of the case there i® 
de facto  liability. I  have come to be of opinion that 
the more natural way of taking the two Acta 
together is to take the latter reading.

My great difficulty has arisen from this, that 
undoubtedly that does allow a person to take 
advantage of his own default, in this sense, that he 
may default in order to get the more ample pr0" 
vision under Act two than he would have got under 
Act one. If  the Act gives it to him, it may be bad 
policy, but still he gets it. I  say that because Mr- 
Mackay made an effort to show that here such 
benefits as the seamen was entitled to get were 
benefits outside the contract and after the tennina- 
tion of the contract. I  do not go on that at alb 
because I  do not think we have got in this case 
sufficient facts found to know whether this particular 
man’s contract of service had been terminated or 
not. That the man’s contract could be terminated 
by being landed at a foreign port I  have no doubt. I  
have equally little doubt that it could not he 
terminated if he were landed only a few hours, even 
though a certificate were given. Therefore I  hâ e 
gone, I  think, upon the natural meaning of the find
ing of the sheriff-substitute when he speaks of hi® 
deserting his service. Notwithstanding that, 1 
I  think, taking the two Acts of Parliament as they 
stand, they lead to the result to which I  hâ e 
eventually come, and I  therefore also agree that tbe 
appeal should be dismissed.

Lord S h a w .—I  agree. When seamen rrere 
included under the benefits of the Workmen 
Compensation Act, it was necessary, of course, *? 
provide that there should be, if possible, no cla8“ 
with the already existing beneficial provisi?0 
applicable to seamen under the Merchant Shippd1» 
Acts. .

In  the case of M cDerm ott v. Owners o f t "  
Steamship T intoretto  in this House (11 
Mar. Law Cas. 515 ; 103 L. 'T . Rep. 769 ; (l®1"  
A. C. 35) we found that the principle to f 
applied was not to refuse the benefits under eitn 
Act, except in the sense that there should bê  n 
conflicting or overlapping provisions, but th® ’ 
instead of that, the beneficial provisions of b° 
sections should be applicable.

In  the present case I  confess that I  have * 
difficulties on the matter of the statement o i ® 
case. I  do not know to this hour now—nor 
any of your Lordships—when this contract *  
made ; accordingly none of us know when ® 
period of twelve months from the making M 
contract would have expired. In the second pi® J  
I  do not know, nor has this House been inform1
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"'hen this round voyage, on which this seamen was 
employed, came to an end. I  find myself slow to 
accept the view that a voyage which began anterior 
to June—one of the incidents of which was the 
accident to this workman in the month of June 1920 
)vas the round voyage contracted for which was only 
*o course of completion in the subsequent month of 
September. The vessel was then in Glasgow, and 
Presumably would reach Bombay in, shall we say, 
Slx or eight weeks’ time thereafter. That is not in 
accordance with the usual despatch of vessels of 
that class ; but it may be so. Y our Lordships will 
observe the difficulty in which everybody is placed 
by the lack of knowledge definitely of that fact.

or if the round voyage had been definitely con
cluded, then it appears to me humbly that this 
seaman’s contract, was at an end. I t  was not a 
°°ntract for a period of twelve months’ service to 
these owners ; it was a contract for one round 
v°yage—not a contract of service on a snippet of 
Portions of a round voyage which counted up 
together would make one, but one continuous round 
Voyage.

Fortunately the absence of knowledge of these 
L-cts does not, on further consideration, prevent us 
from settling how the law of this case stands. I  
agree with Lord Finlay that the view taken by the 
learned sheriff-substitute, which he embodies in a 
Phrase in his note, as to the reciprocal obligations 

the part of this seaman to remain and perform his 
'hfry, cannot be applied in this case. The seaman 
^as an injured man. It  seems out of the question 
to suggest that there were reciprocal obligations in 
September when he came back injured and unable to 
Perform, as the learned sheriff-substitue finds, any- 
thing other than exceptional duties, or that he was 
able to continue as an A. B. seaman in the service of 
Ihese employers.

The whole matter appears to me to be settled, as 
. rd Dunedin has said, by the construction of the 

8lugle word “ liable ” in sect. 7 (1) (e) of the Work
men’s Compensation Act of 1906. What happened 
"'as this. In  June the workman sustained his 
accident; he was put ashore in Marseilles ; he 
remained in hospital for some weeks there, and 
afterwards he arrived in Glasgow under very proper 
arrangements, I  am certain, made by the owners of 
be Circassia. He went on board the ship which 

"'as then going to sail for Bombay, and he left the 
^blp. If  the learned sheriff-substitute is of opinion 
bat that was a continuing service, he is justified in 

"sing the word “ deserting ” ; but whether the sea
man deserted the ship or whether he left it as of 
^ght matters nothing in the construction of this 
ection, because I  am clearly of opinion that when 
be owners made this seaman the offer to convey him 

,r'‘m Glasgow to Bombay, to his own home port, and 
■ben the seaman declined to accept that offer, the 
bfigation of the owners was completely at an end,

, bd it is mere finesse, without any sense or reason, 
,? argue that they still remained liable to perform 
mat obligation.
if H,kere i® no su°b liability—it is at an end. And 

there be no such liability, I  have to construe now 
bese words : “ The weekly payment ” (such a

Payment as is asked in this case) “ shall not be 
Payable in respect of the period during which the 
"mer of the ship is, under the Merchant Shipping 

^ct lsyq, as amended by any subsequent enactment, 
otherwise, liable to defray the expenses of 

amtenance of the injured master, seaman, or 
Pprentice.”  There is no such lia b ility  ; there are

no such expenses to pay ; they have been all paid 
except the return journey, and the return journey is 
not asked. It  is a mere conjectural or imaginative 
liability that is set up, and I  cannot construe the 
statute in any sense than that it applies to the actual 
fact of liability, not to an imaginative situation.

For these reasons I  concur.
Lord Su m n e r .—It  is my misfortune to think that 

the judgment of the second division was wrong ; it 
is my much greater misfortune to be unable to agree 
with the opinions of your Lordships. With all 
humility, but without any doubt, I  will ask your 
Lordships to bear with me for a few minutes while I  
say why.

There is no sounder principle in Workmen’s 
Compensation cases than to abide literally and 
loyally by the findings of the arbitrator; and to 
my mind it is perfectly clear that the arbitrator in 
this case found as a fact that the seaman in question 
was still in the service of the appellants at the time 
when he deserted. He says that after the man had 
been treated in hospital at Marseilles, and brought 
by one of the appellants’ steamers to Liverpool, and 
thence by train to Glasgow, he “ rejoined” the 
Circassia, and that while there, and while the 
appellants were in process of returning the respon
dent to the port of Bombay in terms of their contract 
(that is their contract of employment) and of the 
provisions of the Merchant Shipping Act 1906, “ he 
left the said steamship Circassia without leave, and 
deserted his service.” Those terms are perfectly 
appropriate in describing the conduct of a seaman, 
who, after a temporary absence in hospital, resumed 
his service on his former ship, did not like it, 
absented himself without leave, and committed 
the offence of desertion; they are absolutely in
appropriate to describing what has been suggested 
at the Bar, that is to say, the position of a person 
whose contract of employment has terminated, who 
has been brought, without any great amount of 
acquiescence on his part, back to his ship, and has 
been invited to proceed in her as a passenger to 
Bombay, and has then said that he does not like it, 
and would prefer to remain even in Glasgow.

I  wish to remind your Lordships that, if he 
deserted, as it is found that he did, he was not only 
liable for an offence punishable by summary con
viction, but under sect. 222 of the Merchant Ship
ping Act 1894, the master and owners were entitled 
to the services of the police, and were also entitled to 
use their own force, in order to bring the man back 
to his ship and make him resume his service and 
proceed with the ship to sea. The sheriff-substitute 
misused language strangely if he said this man had 
“ deserted,” that is to say, had committed an offence 
of that kind, if all that he had really done was to 
decline to take his passage by the ship that was 
tendered to him. I t  was also plainly assumed in 
the judgments below that his service continued, and 
that he was deserting in the true sense of the word ; 
and the point argued and decided there was whether, 
in spite of his having broken his contract of service 
and not having brought it to an end, he could claim 
at his own hand to apply sect. 7 (1) (e) of the Work
men’s Compensation Act 1906 to his own advantage 
even although it conflicted with the corresponding 
section of the Merchant ¡Shipping Act 1906.

I  think probably the most important tiling is to 
look at these two sections together. I t  is to be 
borne in mind that the two Acts of 1906 received the 
Royal Assent at the same time and on the same day, 
and that one was complementary to the other.
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The Workmen’s Compensation Act provided for the 
terms on which seamen should be brought within the 
benefit of the Workmen’s Compensation A ct; the 
Merchant Shipping Act provided among other 
things for limitations upon that benefit, which arose 
out of the special treatment systematically extended 
to seamen under all the Merchant Shipping Acts. 
Now here is a man whose services has not been 
brought to an end in the manner provided by the 
Merchant Shipping Acts with the formalities 
strictly prescribed under them. He has never 
received his discharge ; he was not in fact left at 
Marseilles under circumstances that terminated his 
employment, or, at any rate, it is not so found, and 
on the contrary it is found in my view that he was 
still in the employment of the ship. Under these 
circumstances he has sustained an accident. Now 
the weekly payment which in respect of that 
accident may be payable “ shall not be payable 
in respect of the period during the owner of the ship 
is, under the Merchant Shipping Act, 1894 as 
amended by any subsequent enactment, or other
wise, liable to defray the expenses of maintenance of 
the injured master, seaman, or apprentice,” Con
sidering that those two pieces of legislation are 
absolutely co-terminous, it seems to me that the 
natural construction is to treat the reference to the 
Merchant Shipping Act, as amended, as being a 
short way of inserting in the Workmen’s Compensa
tion Act the relevant provision, namely, sect. 34, 
sub-sect. (1) of the Merchant Shipping Act 1906 ; 
for I  will assume (as it has been assumed throughout) 
that it is sect. 34, sub-sect. (1), and not sect. 34, 
sub-sect. (2) which governs this case. I  think the 
natural mode of reading that is to say that the 
weekly payment shall not be payable in respect of 
the period during which the owner of a ship, under 
the Merchant Shipping Act, when ever a seaman 
receives any hurt or injury in the service of the ship, is 
liable to defray the expense of attendance and 
medicine and the expenses of maintenance until he 
has returned to a proper return port, without any 
deduction on that account from his wages. Although 
in the case of M cD erm ott v. Owners o f the Steamship 
T intore tto  your Lordships’ House was dealing with 
another question, I  would quote the language of 
Lord Loreburn (11 Asp. Mar. Law Cas. at 
p. 516; 103 L. T. Rep. at p. 770; (1911) 
A. C. 35, at p. 39) as expressing what I  take 
to be the construction of these two sections read 
together : “ Before 1906 the seaman was not within 
the Act. In  1906 the right to compensation for 
accidental injury was extended to seamen, and 
begins when the injured seaman ceases to be entitled 
to maintenance. I t  is clear that compensation is 
to begin exactly where the right to maintenance 
ends.” On that ground I  think that this question 
does not depend upon what, in particular circum
stances, a seaman might be able to sue for, or what 
might constitute a defence to a shipowner, if he 
chose to set it up, when sued. The reference to the 
Merchant Shipping Act is a mode of reading the 
two sections together. In  view of the fact that the 
man was still in the service of the ship, in view of the 
fact that being in the service of the ship he was bound 
to render such service as he could in return for his 
wages, in view of the fact that the finding is that he 
was partially incapacitated, and, as anybody can 
see who knows the sea, there were many things he 
might have been employed to do, I  think it is plain 
that, on the one hand, the owner was to pay wages 
and to defray all these various expenses, but, on the

other hand, the seaman was bound to render 
services suitable to his state and capacity so far as 
he could. That being so, the Workmen’s Compensa
tion Act period had not begun because the Merchant 
Shipping Act period had not terminated.

Suppose the right way to look at it is as you1' 
Lordships are minded to do, and to say that the 
word “ liable ” means liable in the particular 
circumstances of the case, I  regret to see—doubtless 
it must be my inadvertence—that in more than one 
passage in the judgment in the court below it has 
been assumed that it is possible for a seaman, by 
breaking his contract and deserting his service, to 
bring the contract to an end at his own hand, either 
in whole or in part. I  do not understand it to have 
been contended before your Lordships that that 
doctrine is really true. I  understand the tw° 
propositions presented here to be, first of all, that 
the benefit, whether it arose under the contract 
or arose under the statute, the contract having 
terminated, was a benefit of a unilateral character 
which the seaman could waive at any time that he 
chose, or, secondly, that the word “ liable ” in the 
Workmen’s Compensation Act may have the 
effect of meaning that in this particular case the 
statute enacted that one party to a contract can, 
at his own hand, terminate reciprocal obligations 
in the contract without the assent of the other party. 
I  cannot believe that such an invasion of the 1»̂  
of contract was intended by the Workmen s 
Compensation Act 1906 ; and, as to the other point,
I  think it is q uite clear that, under the circumstances, 
the benefit of maintenance did not constitute a 
purely unilateral advantage which it was simply 
competent to the seaman to waive. Under the 
contract, as regulated by this statute, the ship' 
owner has an interest in his obligation to maintain 
the seaman—that is one way of putting it— ° \  
he has a right, dependent upon the continuance ot 
the period of maintenance which is of ad van tag11 
to him, namely, to postpone in his favour the 
Workmen’s Compensation Act period until the 
termination of the Merchant Shipping Act period' 
I t  follows that to say that by deserting the workman 
got rid of any obligation as to his maintenance, 
for he discharged it, is to overlook the circumstances 
that the existence of that obligation was a thing 
beneficial to the shipowner, and, being a thing which 
arose out of the contract, could only be discharged 
either by mutual consent, which was not give0’ 
or by a repudiation of the obligations of the com 
tract on the one hand, assented to expressly, °r ™ 
implication, on the other. Neither of thes 
things is found to have occurred. Surely it is not * 
fair statement of the argument for the appella® 
to say, as I  think the learned judges below did say’ 
that the shipowner claims the right to repatria 
a seaman, or to declare that his return to Bombay 
is a condition precedent to any obligation on h 
part under the Workmen’s Compensation A '■ 
The real point—at least, I  should have thoug 
so—is that to permit a workman, by refusing ^  
proceed and be maintained on the voyage, and 
perform such services for his wages as he is ^  
perform and to receive his ultimate discharge 
due statutory form, when he is returned to Bombay 
to say that he, being under those obligations, ^  
entitled to declare by committing the cri®® 
desertion that he will not perform them any 1°’V ,0 
and thereupon entitles himself to bring *®.g. 
operation, for his own advantage and for the 
advantage of the shipowner, the Workme

to
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Compensation Act earlier than it  would otherwise 
come into operation, is to deprive the shipowner 
of his rights under the contract, namely, to hold the 
man to his service, to require that, being only 
Partially incapacitated, he shall render any services 
that he can of a seamanlike character, and, above 
all, by maintaining in force the obligations of the 
service and of the Merchant Shipping Act to post
pone the application of the Workmen’s Compensa- 
t lon Act. I t  appears to me to be quite clear that, 
even if  you read the words “  liable to defray ”  as 
Cleaning “  liable under the particular circumstances 
fo defray,”  or “ de facto liable to defray,”  or 

Possessed of no defence that he could plead to an 
Action for not defraying ” —even if  you read the 
"'ords in that sense—you cannot do so without 
^‘firming that this contract has been made by this 
harmless-looking sub-section, different from all 
other contracts, and is a contract which one party 
can break and thereupon dissolve to his own 
advantage w ithout the consent of the other party, 
fhat, as I  have already said, I  do not th ink the 
statute provides. I, therefore, should have thought 
that the appeal should have been allowed.

A ppea l dismissed.
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vj’dcitors, Glasgow ; and Maepherson and M ackay, 
” ■ S„ Edinburgh.

Solicitor for the respondent, D . Graham Pole, for 
”  • G. Letchman and Co., solicitors, Glasgow and 
Edinburgh.

ûiucial Committee of tfje Council.

Nov. 7, 8, and Dec. 6, 1921.
( P r e s e n t : Lords S u m n e r  and W r e n b u r y , and S ir  

A r t h u r  C i i a n n e l l .)

T h e  N e w  S w e d e n , (a )

ON APPEAL FROM THE PRIZE COURT.

■Prize— M a ils  o f a neu tra l state-—Seizure—T rans
mission o f m ails  by r a i l  fo r  exam ination— Damage 
”?/ f ire  du ring  transm ission— L ia b il i ty  o f  captor— 
D u ty  to insure— Order in  C ouncil o f the 11 th M arch
1915.

^ erta in  parcels o f goods o f enemy o rig in  and enemy 
Property were consigned per the Swedish parcel 
m ails to the cla im ants, who were domiciled in  New  
York. The ‘postal bags containing these packages 
mere seized at the port o f K . under the p rov is ion  
°J the Order in  C ouncil o f  the 11 th M arch  1915. 
Eventually the bags came in to  the hands o f the post 

authorities at A'., who sent them by r a i l  to 
'he censor o f parcel post in  London, there being no 
fa c ilit ie s  fo r  the exam ination o f the postals bag at l i .  
L\n the ra ilw a y  jo u rn e y  some o f the goods were 
destroyed or in ju red  by fire . Those packages which 
ivere delivered in  London were seized and sold in
due course, the net proceeds being subsequently
Paid to the claimants. The claim ants sought to 
lecover fro m  the Procurator-General the loss o f that 
Part o f the consignment which had been afjected 
Pi the fire , contending that the captors had fa ile d  

. _ 0 exercise due care in  the control o f the goods ;

1 d ep o rte d  b y  E d w ard  J . M . Chaplin ’ , B s<j„  B a r r is te r  
at-.Law .

in  sending them to London they had caused a 
deviation in  the voyage which avoided the existing  
insurances upon them, and they had fa ile d  to hand 
them over to the M arsha l, as provided by the Order 
in  C ouncil o f  the i l l h  M arch  1915, by whom they 
would have been insured.

Held, that fo r  unreasonable action fa r  negligence and 
fo r  w ilfu l wrong doing the .captors uiere liable fro m  
the time o f  seizure to the time when the res was 
placed in  the custody o f the P rize  Court. There, 
tvas neither p rin c ip le  nor au thority  fo r  p lacing the 
responsib ility  o f those who exercised a la w fid  righ t 
o f search or who acted in  accordance w ith  the terms 
o f a reprisa ls order any higher than that o f actual 
captors. A s  fa r  as the M arsha l was concerned the 
question o f insurance d id  not arise as the lass 
occurred before the bags were placed in  h is  custody 
at a ll.

Held, fu rth e r, that as the Order in  C ouncil provided  
fo r  detention and fo r  sale o f the chattels detained, i t  
was the net cash proceeds which were to be restored. 
I f  the court made an order ju s t in  itse lf, w ith  regard 
to the disposal o f such net proceeds as the M arsha l 
had in  his hands, so as to discharge h im  in  accord
ance w ith  its  o rd ina ry  p rinc ip les  and refused to 
hold liable either its  own officers or the officials who 
detained, forwarded and searched the parcels 
m a il p r io r  to the seizure in  p rize  o f  the goods in  
question, no default having been proved against 
them, i t  urns s tric tly  adhering to the terms and sense 
o f the Order in  C ouncil, and i f  neutra l rights o f 
property  suffered, that result could be ju s tif ie d  
under the terms o f the Order o f the 11 th M arch  1915. 

Decision o f  S ir  H en ry  Duke, P. (reported 15 A sp. 
M a r. L a w  Cas. 351 ; 126 L . T . Rep. 31 ; (1921) 
P. 473) affirmed.

A p p e a l  f r o m  a decision o f  the Prize Court, reported 
15 Asp. Mar. Law Cas. 351 ; 126 L .T. Rep. 31 ;
(1921) P. 473.

The facts, which are sufficiently summarised in 
the headnote, are fu lly  stated in their Lordships’ 
judgment.

Sir Henry Duke, P. held that the decision in the 
U nited States No. 2 (15 Asp. Mar. Law Cas. 
344; 125 L. T. Rep. 446; (1920) P. 430) did 
not imply an obligation to insure in the duty 
of the captors to take reasonable care. The 
captors did not fail in their duty to take care 
of the goods in their custody when they forwarded 
the mail bags to London, as there were no facilities 
for examining mails at Kirkwall. The Order in 
Council of the 11th March 1915 did not require 
that seized goods should be placed in the custody 
of the Marshal as soon as they were brought into 
port, nor at any particular time. In the present 
case it could not have been known until after 
examination whether the goods were subject to 
seizure or not. In so far as the Order in Council 
was concerned, it was doubtful whether any breach 
of duty on the part of public off icers as between 
themselves and the Crown, concerning a matter 
of administrative instruction, would give a cause 
of action to foreign owners of goods. Accordingly 
he came to the conclusion that the demand for 
damages failed and must be dismissed.

The claimants appealed.
Raeburn, K.C. and W ilfr id  Price, for the appel

lants.
Sir Gordon He wart (A.-C.) and Geoffrey Laurence 

for the respondent.
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The considered opinion of their Lordships was 
delivered Ipy

Lord S u m n e r .—On the 16th May 1916, the 
steamship New Sweden, a Swedish vessel outward 
bound from Christiania to Newport News, put into 
Kirkwall by her owners’ orders and delivered to 
the surveyor of customs there 157 bags containing 
postal packages. This, was done in pursuance of 
the Reprisals Order in Council of the 11th March 
1915. According to the practice in force, 
these bags were placed in the hands of the 
postal authorities in the same condition in which 
they were received and were despatched by rail to 
London, in order that they might be searched there 
for goods which were of enemy origin or were other
wise liable to be detained under the order. Such a 
search at Kirkwall would have been impracticable.

By some accident, unexplained and probably 
inexplicable, the van containing these bags took 
fire while the train was passing through Perthshire. 
Ninety-five bags were destroyed altogether and 
only sixty-two reached London intact, but seven 
more were salved in a damaged condition. The mail 
bags had contained 301 parcels of leather gloves of 
German manufacture, which belonged to neutral 
owners, the appellants, but only 113 reached London. 
Upon examination of the bags there these parcels 
were discovered and were formally seized on the 
9th June 1916- by the Surveyor of Customs, who 
placed them in the custody of the Marshal of the 
Prize Court. By decree, dated the 12th Nov. 1917, 
they were pronounced to be of enemy origin and 
ordered to be sold. The net proceeds—1073Z. 17s. 3d. 
were ordered to be released to the appellants’ 
solicitors by consent of the Procurator-General on 
the 6th May 1921, and thereafter the appellants 
moved for an order that the Procurator-General 
should pay them damages for the gloves lost. The 
President dismissed this motion and the present 
appeal was then brought.

Persons who claim the release of goods in prize 
or of money lodged in court to represent them, may 
charge the Procurator-General, in virtue of his office 
as the person liable to answer for the shortcomings 
either of officials, who have dealt with the goods 
before they were placed in the custody of the 
marshal, or of the marshal himself. It  is plain 
that it was no part of the duty of those who 
brought the New Sweden in or received what she 
discharged, to place goods in the custody of the 
Prize Court which were neither enemy goods nor 
goods of enemy origin. Equally little was it the 
function of the Marshal, to take charge of such 
goods. Before any deliver}' could be made to him 
examination and discrimination were indispensable, 
and the case must therefore be considered both in 
regard to events happening before the seizure and 
in regard to those happening after it. As no 
actual neglect'or default is alleged in connection 
with the way in which the goods were dealt with, 
the appellants’ contention is either that some or 
all of these officials stand towards the owners of 
the goods in the position of insurers and are answer- 
able for their safety and ultimate return in all 
events, or that they were under some obligation 
towards the appellants to effect policies of insurance 
for their benefit.

There has been from time to time some difference 
of opinion as to the exact degree of care which is 
required of captors, but their obligation has always 
been recognised as being one of care and prudence 
I t  has never been placed so high as that of insuring

or answering in all events for the safety of the 
prize, whether by protecting it from all hazard or 
providing through policies of insurance a fund to 
make good its loss. The law is now well settled that 
it is for unreasonable action, for negligence and for 
wilful wrongdoing, that captors are liable from the 
time of seizure to the time when the res is placed in 
the custody of the Prize Court. If  the obligation 
went beyond that of reasonable care and abstention 
from wilful wrong, most of the discussions and 
decisions on this subject would have been wholly 
beside the mark. There is neither principle nor 
authority for placing the responsibility of those 
who exercise a lawful right of search, or who act in 
accordance with the terms of a Reprisals Order, any 
higher than that of actual captors. On the other 
hand, insurance of the owners’ interest is clearly a 
matter for the owners themselves. In  this particular 
case the length of time elapsing between the Order 
in Council and the shipment in question raises the 
presumption that the owners were fully alive to 
the possibility and even the probability that the 
New Sweden would put into Kirkwall and that the 
goods, after being removed from the ship, would 
be despatched to London. It  may be that they 
actually insured against the risks thereby incurred ; 
it certainly does not appear that such an insurance 
was impracticable.

Their Lordships have already declared their 
opinion that “ there is no obligation on the part ot 
the Crown or its executive officers or the Prize 
Court Marshal to effect insurances against fire for 
the benefit of cargo-owners, whether the cargo be 
landed or kept on board a captured ship.” (Thê 
Sudm ark (No. 2), 14 Asp. Mar. Law Cas. 201 ; 
118 L. T. Rep. 383 ; (1918) A. C. at p. 484; T r*  
Cairnsmore and The Gtunda, 15 Asp. Mar.
Cas. 162; 124 L. T. Rep. 553; (1921) 1 A. C" 
at p. 441), though in general the Marshal does 
insure goods in his custody. As against claimants» 
to whom goods which might have been condemned 
are in fact released, the premiums are not charged 
on them in ordinary circumstances. Where, hov" 
ever, the goods are detained only and cannot be 
condemned, it has been held (The U nited 8to&? 
(No. 2), 15 Asp. Mar. Law Cas. 344; 125 L. 
Rep. 446; (1920) P. 430) that the premium3 
constitute an expense, which the goods must bear- 
On this principle a small sum was deducted f° 
insurance in the present case in arriving at the n® 
proceeds. Their Lordships do not understand tm 
deduction to be challenged, but only to be used a 
an argument that the goods should have bee 
insured at an earlier stage—namely, during ^  
railway journey, when, as it proved, they ran so111 
risk. As far as the Marshal is concerned, howeve > 
the point does not arise, for the fire took pla° 
before the bags were formally seized or w'c,!'c 
placed in his custody at all, and he could not f> 
bound to insure goods which had not been seized, 
liable for more than the goods which were deliver 
to him or their proceeds. The appellants’ attend  ̂
to find some duty in the officers, who bring in a°;,. 
examine the goods, to accelerate the date of tb 
delivery to the Marshal, in order that any V0} 'L  
kept afoot by him might attach and protect tbe , 
at the earliest possible moment, is one not supp°fy s 
by any authority. I t  is true, that as their LordsM^ 
welfe informed, the President stated that j,»l
on high authority, apparently that of the Mar3,aj) 
.himself, that the Surveyor of Customs at Kirk" 
was one of his deputies, but not only is ther®
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evidence that in taking possession of the bags and 
forwarding them that official was acting as such 
deputy, but the facts that he was then acting only 
in furtherance of a right of examination and 
search and that the delivery to the Marshal’s 
custody is stated to have taken place in London 
after the fire, are conclusive that he was not. The 
loss therefore occurred before the functions of the 
Marshal had begun.

The appellants finally rested their case on the 
terms expressed in, or to be implied from, the 
Order in Council itself. Its validity has already 
been the subject of decision by their Lordships, 
and it was not suggested that transmission of the 
mail-bags to London for examination inflicted 
unreasonable or unnecessary risk or loss upon 
neutrals. In  fact, examination in London is 
Probably as much in favour of the security of the 
owners as it is of the efficiency of the examination 
in the interests of the belligerent. I t  is argued that 
the whole scheme of the Order is to provide for 
temporary detention only, which implies final 
restoration, and that the Order, being in itself an 
interference with neutral property, not warranted 
oy ordinary rights of capture but dependent on 
abnormal circumstances which gave rise to a right of 
reprisal, nothing can be held to be authorised to the 
Prejudice of the neutral beyond that which the 
order expressly sanctions. This is applied in two 
ways. The Marshal’s duty, it is said, is to be in a 
Position, quacunque v ia , to restore when detention 
ends, and to restore in value, if not in specie; and 
the duty of those who act before his custody begins 
is to put him in a position to discharge this duty— 
that is, to deliver to him, at all events, all the goods 
brought in, so that he may thereafter be in a 
Position to detain and to restore them. Both 
duties must be derived from the Order in Council.

It  is true that the Order in Council provides for 
detention, and that in no event is condemnation in 
question, though it is contemplated that the owner
ship in the goods may be divested, since this is the 
result of sale, but the terms of the order are precise 
?nd unambiguous, and no extension of them by 
implication is involved in the deductions which 
their Lordships propose to make from them. Deten
tion no doubt implies ultimate restoration, but 
restoration of what ? As the order expressly pro
vides for sale of the chattels detained, the restora
tion is not necessarily or commonly restoration in 
specie. What is to be restored is the net cash 
Proceeds. The Order requires that the goods in 
fijiestion “ shall be placed in the custody of the 
Marshal of the Brize Court, and, if not requisitioned 
i°r the use of His Majesty, shall be detained or 
sold under the direction of the Brize Court. The 
Proceeds of goods so sold shall be paid into court 
ajid dealt with in such manner as the court may in 
circumstances deem to be just.” Since nothing 
lurther is directed, the court can but apply the same 
Principles as it is accustomed and bound to apply 
m matters of prize, and there is a special provision 
hat the ordinary practice and procedure of the 

_rize Court is to be followed, m utatis mutandis. 
this provision art. V, (2), is not exclusive of all 
.h er resort to the principles of prize law, but is 
inclusive of practice and procedure, such as they 
?>ay be when the order is put into force. It.
• pllows that if the court makes an order, just in 
itself, with regard to the disposal of such net 
Proceeds as the Marshal has in his hands, so as to 
ischarge him in accordance with its ordinary 

Y ol. X V ., N. S.

principles and refuses to hold liable either its own 
officers or the officials who detain, forward and 
search the parcels mail prior to the seizure in prize 
of the goods in question, no default having been 
proved against them, it is strictly adhering to the 
terms and sense of the Order in Council, and if 
neutral rights of property suffer, that result can be 
justified under the terms of the order of the 
11th March 1915. For these reasons their Lord- 
ships think that the order appealed from was 
right, and that the appeal ought to be dismissed 
with costs, and so they will humbly advise His 
Majestv. , ,

A ppea l dismissed.

Solicitors for the appellants, Thomas Cooper and 
Co.

Solicitor for the respondent, Treasury Solicitor.

Oct. 27 and Dec. 13, 1921.

(Present: Lords Su m n e r , P a r m o o r , W r e n b u r y , 
and Sir A r t h u r  Ch a n n e l l .)

T h e  A n ic h a b  a n d  o t h e r  V e s s e l s , (a )

ON APPEAL FROM THE PRIZE GOUP.T, ENGLAND.

Prize  — P roperty o f enemy — M a rit im e  p rize  — 
Lighters and craft seized afloat— Lighters and craft 
seized when beached— Lighters and cra ft seized on 
land— Removal to avoid capture— M ilita ry  and  
naval operations—•“ H o t p u rs u it ” — N ature  o f 
operations— R ight to damages fo r  w rongfu l seizure-— 
Ju risd ic tio n  o f  court— N ava l Prize A ct 1864 (27 <6- 
28 Viet. c. 25), s. 34—F ourth  Hague Convention 
1907, art. 53.

A number o f  enemy-owned tugs, lighters, and other 
craft, as w ell as a quantity  o f m ateria l, were seized 
by the B r it is h  forces du ring  the course o f  the 
campaign in  South-West A fr ic a  in  1914 and 1915. 
Some o f the seizures took place in  two ports which 
were occupied by the B r it is h  forces, a p a rt o f  the 
craft being afloat and a pa rt being beached, some 
below and some above high water -mark. Upon  
the approach o f the B r it is h  forces p a rt o f the craft 
was moved in land , and ivas eventually seized some 
s ix  months later at the places which were respectively 
148 and 310 m iles d istant from  the coast. The 
Crown claimed condemnation o f the whole.

Held, that the captures o f p roperly  made inland- by 
m ilita ry  forces d id  not subject such, properly  
to condemnation as m aritim e prize, and i t  was 
im m ate ria l that the property thus seized m ight 
subsequently be used under conditions which would 
subject i t ,  i f  so used, to condemnation as m aritim e  
prize.

Judgment o f Lo rd  Sierndale, P. (reported 14 Asp. 
M a r. La w  Cas. 538 ; 122 L . T . Rep. 249 ; 
(1919) P. 329) affirmed.

A p p e a l  from a judgment of Lord Sterndale, P. 
(reported 14 Asp. Mar. Law Cas. 538; 122 L. T. 
Rep. 249) ; (1919) P. 329).

This was an action in which the Crown asked for 
the condemnation of a certain number of tugs, 
lighters, and other craft and material belonging 
to the enemy. During the campaign in German 
South-West Africa in 1914 and 1915 the enemy 
territory was invaded and the ports of Swak^pmund 
and Luderitzbucht were occupied. These ports
:n) R e p o r te d  b y  E d  w a r d  J .  M . C h a p l in , E sq ., B a rris te r. 

at-Law.
3 L
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are respectively north and south of Walfisch Bay. 
Prior to the war the Woermann Line, which was a 
German steamship company, did considerable trade 
with South Africa generally, and at the ports 
named the company had a number of tugs, lighters, 
and other craft—of various sizes—which were used 
for the purpose of loading and discharging the 
German liners and of taking passengers and goods 
to and from the same. There was also at these 
ports a quantity of other property, such as buoys 
and rope fenders, also enemy property, some 
belonging to the Woermann Line and some belonging 
to other persons.

When the ports of Swakopmund and Liideritz- 
bucht were occupied, some of the craft were afloat, 
some were beached below high-water mark, whilst 
others were beached above high-water mark. The 
whole of these were seized. But a number of the 
craft, upon the approach of the British forces, were 
taken inland by the Germans in order to avoid 
capture. They were found some six months later 
at two places—Omaruru and Otavi—which were 
respectively 148 and 310 miles distant from the 
coast when they were seized by the military forces. 
The Crown claimed condemnation of the whole 
as prize, whilst the Woermann Line asked for the 
release of that part of the craft and material which 
was their property on the ground that it was not 
liable to condemnation bv international law.

The President held that all the captures made 
in the ports, either afloat or beached above or below 
high-water mark, was good and lawful prize, but 
that upon the evidence the captures made inland 
were not made in “ hot pursuit,” and the claimants 
were entitled to have the craft so seized released, 
but that no damages could be awarded for wrongful 
seizure, such matters being subject to settlement 
by diplomatic action after the peace.

The Procurator-General appealed.
W ylie  (Sir Gordon Hewart (A.-G.) with him) for 

the appellant, ex parte.
The considered judgment of their Lordships was 

delivered by
Lord Par m o o e .— This is an appeal against the 

decree of the Prize Court releasing certain craft, 
namely, sixteen lighters, and one launch and certain 
rope fenders, the property of the respondents, 
captured at Otavi and Omaruru, then in German 
South-West Africa, by His Majesty’s military 
forces. No case was presented on behalf of the 
respondents, and the appeal of His Majesty’s 
Procurator-General was heard ex parte.

The question to be decided on the appeal is 
whether at the time of their capture the said craft 
had ceased to be the subject of maritime prize, 
and were private property seized on land by His 
Majesty’s military forces. His Majesty’s military 
forces, operating under the Government of the 
Union of South Africa, in German South-West 
Africa, occupied Liideritzbucht (Liideritz Bay) on 
the 19th Sept. 1914 and Swakopmund on the 14th 
Jan. 1915. A number of vessels, craft, and 
accessories seized at Liideritzbucht and Swakop
mund were condemned by the learned President 
as good and lawful prize, and against this decision 
there is no appeal. The learned President has 
found in accordance with the evidence of Sir Oswyn 
Murray that the craft in question in this appeal 
were found and seized, partly at Omaruru, 148 miles 
inland, when Omaruru was occupied on the 20th 
June 191", and partly at Otavi, 310 miles inland,

when Otavi was occupied on the 1st July 1915. 
There are no rivers in South-West Africa on which 
the said craft could have been or were intended 
to be used, and they had been dispatched up the 
railway line at the request of the respondents, 
under the authority of a German officer, in order to 
prevent them falling into the hands of the British 
forces. I t  is not disputed that they were property 
the subject of maritime prize at the declaration of 
the war, and at that time liable to seizure. The 
craft were first taken on rail to Richtofen, 121 miles 
inland, during August and September, 1914, and 
were then taken by rail to Usakos, 94 miles inland, 
during Oct. 1914, where they remained till March 
1915. They were forwarded to Omaruru and 
Otavi during April 1915, and were left standing on 
rail near the railway stations. There is no doubt 
but that they were intended to be returned to the 
coast for naval use.

Sir Oswyn Murray, Secretary to the Admiralty, 
states in his affidavit that His Majesty’s forces, 
operating under the Government of the Onion 
of South Africa, in German South-West Africa, 
occupied Liideritzbucht and -Swakopmund at the 
dates above mentioned, and that in the course of 
their operations the said forces occupied the 
northern section of the railway lines from Swakop
mund to Otavi, and found and seized the lighters 
and craft in question at the dates mentioned. 
The learned President has found that there was 
no evidence before him that the forces in South 
Africa were “ getting on as fast as they could after 
these craft to try and get them,” and that it is just 
as consistent on the evidence before him that the 
first operations might have ceased for a time, and 
a new operation have begun. He states : “ All I  
know is, that after the first taking possession of 
the ports, there was an interval of about six months 
before these craft were taken at places respectively 
150 and 300 miles up the country and were taken 
on land by military forces. I t  does not seem to 
me, in those circumstances, that they are the 
subject of maritime prize.”

Their Lordships see no reason for not accepting 
the findings of fact on which the learned President 
based his decision, but two points were raised on 
behalf of the appellant. In  the first place it was 
argued that the craft had not ceased to be liable to 
capture as maritime prize, when they had only been 
removed inland in order to escape pursuit at the 
time when other craft of a similar character were 
seized at Liideritzbucht and Swakopmund. It  J® 
no doubt accurate to say that property, the subject 
of maritime prize at the outbreak of war, may be 
lawfully seized as maritime prize in certain circum
stances, although the actual seizure takes place on 
land. I t  was held by their Lordships in the case of 
The Roum anian  (13 Asp. Mar. Law Cas. 8 ; l l *  
L. T. Rep. 3 ; (1916) 1 A. C. 124) that the 
test of ashore or afloat was no infallible test a® 
to whether goods could or could not be seized 
as maritime prize, and that it was perfectly cle»r 
that enemy goods, for instance, seized on enemy 
territory by the naval forces of the Crown, might 
lawfully be condemned as prize. I t  was held that 
petroleum on board The Roum anian  (u b i sup-1 
having from the time of the declaration of the war 
onwards been liable to seizure as prize, did not 
cease to be so liable, merely because the owners of 
the vessel, not being able to fulfil their contract 
delivery at Hamburg, pumped it into the tanks of 
the British Petroleum Company, Limited, for saf®
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custody, and that its seizure there as prize was lawful. 
The fact, therefore, that in the present case the craft 
were not captured until after they had been carried 
inland is not conclusive against the case of the appel
lant ; but the learned President has found that 
there was no evidence before him that after the 
enemy had succeeded “ in getting ashore and 
running away with his property,” the belligerent 
who was trying to capture it did pursue and take 
the craft in the course of such pursuit, and that in 
this respect the facts of the present case did not 
come within the principle accepted by their Lord- 
ships in The Roum anian  (ub i sup,). The learned 
President further held that the capture should be 
regarded as a capture of property on land by the 
military forces of the Crown. The capture of 
Property on land by military forces under these 
conditions would not subject such property to con
demnation as maritime prize, and, as already stated, 
their Lordships see no reason for differing from the 
learned President in his conclusion of fact.

In  the second place the appellant argued that the 
craft were the subject of maritime prize, on the 
ground that when they came into possession of their 
lawful owners they would be applied again to naval 
purposes. If  the property is to be regarded as 
Property on land, seized by the military forces of the 
Crown, it is not material that it might subsequently 
be used under conditions, which would subject it,

so used, to condemnation as maritime prize. It  
18 not necessary, in the opinion of their Lordships, 
lo refer to art. 53 of the 4th Convention of The 
Hague 1907, or to go further than to say that, in 
their opinion, the learned President was right in his 
decision that the craft were not subject to con
demnation as maritime prize.

Their Lordships will humbly advise His Majesty 
that the appeal should be dismissed.

As the respondents have not appeared, there 
will be no order as to costs.

Solicitor for the appellant, Treasury Solicitor.

Nov. 4, 7, and Dec. 13, 1921.
(Present: Lords S u m n e r  and P a r m o o r , and Sir 

A r t h u r  Ch a n n e l l . )

C . L a r u e  a n d  C o . v . H is  M a j e s t y ’s P r o c u r a t o r - 
G e n e r a l  ; T h e  A n n i e  J o h n s o n , (a) 

P re lim in a ry  question—Res Judicata—Production o f 
record— Rights o f neutra l trader.

Phe plea o f res judicata cannot be entertained unless 
the record of the act o f  the court on which i t  was 
founded is  forthcom ing, or some va lid  reason is  
<Jiyen why i t  cannot be produced, 

decis ion  o f S ir  H e n ry  Duke, P . affirmed.

Appeal from a decision of Sir Henry Duke, P., 
sitting in the Prize Court who had condemned 
certain shipments of sole leather and dry hides 
''mich had by proclamation of the 11th March 
"15 been declared to be absolute contraband as 

¿°°d and lawful prize on the ground that the goods 
,1 an enemy destination.

. I’he facts of the case are fully set forth in their 
lordships’ judgment.

kir M . Macnaghten, K.C. and H . H u l l for the 
^PPellants raised the preliminary question whether 
ue action should not be dismissed either on the 

ground that there was a concluded agreement or
•n ) Reported by E d w a r d  <T. M. C h a p l in ,  Esq., B a rr is t* -  

at-Law.

on the plea of res jud ica ta . Further they con
tended that as regards the shipment of the goods 
the appellants had discharged the onus of proof 
incumbent on them.

T . M athew  (Sir Gordon H ew art, A.-G. with him) 
for the respondent.

The considered judgment of their Lordships was 
delivered by

Lord P a r m o o r .—These appeals relate to four 
shipments of hides and leather, viz. :—

(а) Sixty-eight rollers sole leather shipped at 
Rio de Janeiro by the appellants on the 20th Sept. 
1915, on board the Swedish steamer A n n ie  Johnson  
consigned to the Svenska Aktiebolaget, Stockholm, 
Sweden (hereinafter called the Svenska), and seized 
on the 30th Oct. 1915.

(б) 600 dry hides and 300 rollers sole leather 
shipped by the appellants at Rio de Janeiro on 
board the Swedish steamer Kronprinsessan  
M argareta on the 22nd Oct. 1915, and consigned to 
the Svenska, and seized the 6th Dec. 1915.

(c) 300 rollers sole leather shipped by the appel
lants at Rio de Janeiro on hhe 9th May, 1916, on 
board the Swedish steamer K ro n p rin s  Gustav A d o lf, 
consigned to the Malmo Laderfabrik, Malmo, 
Sweden, and seized the 9th June, 1916.

(d) 3,660 dry hides shipped by the appellants at 
Rio de Janeiro on board the Swedish steamer, 
Kronprinsessan M argareta  on the 6th May 1916, 
consigned to the Malmo Laderfabrik, and seized on 
the 16th June 1916.

At all material times hides and leather were 
absolute contraband, having been so declared by 
proclamation of the 11th March 1915. The appel
lants are G. Larue and Co., of Rio de Janeiro, Brazil, 
a firm consisting of two partners, Georges Larue and 
Ernest Durisch. The main question in the appeal is 
whether the learned President was right in holding 
that the goods had an enemy destination. There 
was, however, a preliminary question, raised at the 
hearing, whether the suit ought not to be dismissed, 
either on the ground that there was a concluded 
agreement, upon which the claimants could rely as 
a bar to the claim for condemnation, or on the plea 
of res jud ica ta . I t  appears to have been admitted 
in the proceedings of the Prize Court that there was 
no agreement in this case under which the claim of 
the respondent could be barred. Assuming, how
ever, the point is one which the appellants are 
entitled to raise, their Lordships can find no 
evidence of any estoppel, such as would be necessary 
to bar a claim. On the plea of res ju d ica ta  it is said 
that on the 16th Sept. 1916, a letter was sent from 
the Procurator-General to E. G. Svanstrom, the 
managing director of the Import Department of 
the Transmarina Kompaniet Aktiebolag of Stock
holm, to which, on the 1st July 1916, the trade of 
the Svenska with South America had been trans
ferred, informing him that consent had been given to 
an order being made for the release of the goods to 
him, upon presentation of the bill of lading in 
respect of each consignment to the collector of 
customs, and on payment of any expenditure 
incurred in connection with the detention of the 
goods. I t  was also stated that it would be necessary 
for him to obtain a licence from the War Trade 
Department to export goods to Archangel, and that 
that Department is being notified of the release. 
The necessary licences were obtained, but E. G. 
Svanstrom was unable to obtain shipping space for 
shipment of the goods to Archangel. The delivery
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of the goods was not in fact taken by the said E. G. 
Svanstrom, and on the 12th Sept 1918, a letter was 
written from the Procurator-General informing
E. G. Svanstrom that, on consideration, he was not 
prepared to consent to an order for release of goods, 
and that the case must therefore proceed in the 
Prize Court. Their Lordships do not doubt that the 
plea of res ju d ica ta  is available in prize, if the 
necessary conditions exist, but there has been no 
act of the court in this instance which takes away 
its jurisdiction to deal with goods still in custody 
of the marshal. The rules contained in the Prize 
Court procedure, relating to release, do not appear 
to have been followed, and no application has been 
made on behalf of the appellants to ascertain 
whether an order for release has ever been made 
judicially. The counsel for the appellants argued 
that the procedure in this case was the procedure 
ordinarily followed in a great number of cases. 
Their Lordships do not know whether this is the case 
or not, but the plea of res ju d ica ta  cannot be enter
tained unless the record of the act of the court on 
which it was founded is forthcoming, or some valid 
reason is given why it cannot be produced. The 
appellants therefore fail on the preliminary question.

The appellants were a firm of merchants dealing 
in hides, leather, horns, timber and cereals, who had 
for many years prior to the outbreak of war exported 
their goods to Havre, mainly for sale in Eastern 
Europe. I t  was not possible to carry on the trade 
of the appellants through Havre after the outbreak 
of the war. The appellants, therefore, sought a new 
outlet for their trade, and in the early part of 1915 
made arrangements with Holmberg, Bech, and Co., 
of Rio de Janeiro, to ship goods to be sold on their 
behalf in Sweden by the Svenska, for whom Holm
berg, Bech, and Co. acted as agents in Rio de 
Janeiro. At the date of all the shipments in 
question in the appeal, hides had been declared 
absolute contraband, and consequently, to escape 
liability to seizure, it was necessary to take such 
precautions as would be effective to reasonably 
insure that their destination, or the destination of 
such products made from them, as military boots, 
was not an enemy country. The appellants accord
ingly before shipping any hides did obtain a 
guarantee that these hides would be used in Sweden, 
although not obtaining an assurance that manu
factured products, if in themselves contraband, such 
as military boots, would not be exported after being 
manufactured. The export of hides and leather 
fronlSweden had been prohibited since the 19th Nov. 
1914, but the Swedish Government, as they were 
fully entitled, had refused to prohibit the export of 
products manufactured from hides and leather. On 
the 12th Oct. 1915, the Svenska did make a declara
tion in the following terms, p. 68 :—

“ We, the undersigned, who are consignees of 
sixty-eight rolls of sole leather (about 1000 half
hides) shipped by the Brazilian firm G. Larue 
and Co., of Rio, in steamship A n n ie  Johnson, 
from Rio de Janeiro to Gothenburg, hereby certify 
and bind ourselves that no part of said parcel 
shall by us or by other person be re-exported in 
their present condition, nor in any future state 
or form be exported to countries at war with 
Great Britain. The goods, which are still unsold, 
will be sold by us on arrival only against similar 
guarantees of the buyers, as our above, i.e., that 
no part of the goods shall either directly by them 
or by any other person be re-exported in their 
present condition, nor be exported to countries at

war with Great Britain in any future state or 
form.”

Except in this declaration no guarantee was 
brought to the notice of their Lordships which 
covered the manufactured products as well as the 
raw material. The sixty-eight rollers shipped on 
the A n n ie  Johnson, according to the evidence oí 
Mr. Rooke, who was appointed as a chartered 
accountant to inspect the books of the Trans
marina Company, Stockholm, had been sold 
prior to seizure to the Stockholm Skofabrik. 
There may be some doubt whether this sale took 
place before or after seizure, but the actual date 
is not of great importance. There is no doubt 
that the Skofabrik Stockholm did manufacture 
for export to enemy destination a large number 
of military boots, and that the rollers in question 
were suitable raw material for use in such manu
facture. There is no evidence that the Svenska 
required from them any guarantee except against 
the export of the hides and leather. The question 
therefore which arises is whether, at the date of 
seizure, it was probable that military boots made 
out of the hides and leather seized would, but for 
such seizure, have had an enemy destination. It  
cannot be doubted that there was such a probability 
as would throw on the appellants the burden of 
proving affirmatively that the destination of any 
boots manufactured from the hides and leather 
was in itself innocent. It  is said that it is difficult 
for a neutral trader to discharge the onus thus 
placed upon him. I t  would be competent for 
him to show that the raw material, if it had not 
been seized, would either have gone to manufac
turers who did not export military boots from 
Sweden; or, if it had gone to manufacturers 
making military boots for export, to prove that 
the hides and leathers sold by them had been 
exclusively used in the manufacture of boots for 
home use. In  the opinion of their Lordships the 
appellants have not adduced any sufficient evidence 
to discharge the onus placed upon them. The 
principles involved are to be found in The Lou is iana  
and other ships (14 Asp. Mar. Law Cas. 233 ; 118 
L. T. Rep. 274 ; (1918) A. C. 461), but this case 
has been so often followed that further reference 
to it is not necessary.

According to the evidence of Mr. Rooke, no 
part of the goods of any other of the above ships 
had been sold either by the appellants to the 
Svenska, or at all at the date of seizure. The 
goods shipped by the K ro n p rin s  Gustav A d o lf and 
the Kronprinsessan M argareta  (second voyage) 
were consigned to the Malmo Laderfabrik, *  
Swedish firm which is stated in the affidavit of 
Mr. Rooke to have carried on business at Malm0 
as manufacturers of boots, and to have manufac
tured during the war military boots for the 
Austrian Government. There does not appear, 
however, to be any corroboration of this state* 
mant, and Mr. Svanstrom states that the fir111 
was chosen because it was one of the biggest 
tanneries, financially sound, and there was reason 
to believe that its standing with the British 
authorities was good. The arrangement mad® 
was that the Malmo Laderfabrik should be con
signees, on the understanding that they were 
to have the right to buy the lots after arrival and 
inspection. I t  is said, on behalf of the appellants, 
that the Transmarina obtained a guarantee from 
the Malmo Laderfabrik, including not only the 
hides and leather, but also the goods manuf»0'
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lured from them. No doubt this form of exten
sive guarantee was mentioned in a letter from 
Stockholm of the 13th May 1916. The declara
tions of the Malmo Laderfabrik contained in the 
evidence do not, however, cover the manufactured 
products, but only the imported merchandise, and 
are in the following form :

“ We, the undersigned, hereby declare that 
300 rollers sole leather shipped about the 10th May 
1916 from Rio de Janeiro on the motor ship 
K ro n p rin s  A d o lf to Malmo, and consigned to us, 
are exclusively intended for consumption in Sweden, 
and that the said merchandise will not be re
exported.”

Mr. Svanstrom, in his evidence, states that for 
all sales made by the Svenska or Transmarina 
Company guarantees were obtained, saying that 
goods were exclusively intended for consumption 
in Sweden. If  the guarantees given by the Malmo 
Laderfabrik had extended to goods manufac
tured from the imported hides and leather, such 
guarantees would not in themselves have dis
charged the burden placed upon the appellants 
without some evidence that the guarantees, so 
given, had in fact been complied with. But the 
conclusion is that the guarantees were limited 
to imported merchandise. If  the guarantees had 
been intended to cover the manufactured products 
they would not have been enforceable in Sweden, 
seeing that the Swedish Government, within its 
undoubted rights of sovereignty, had refused to 
Prohibit exportation of manufactured products. 
■The result is that the appellants have not in the 
case of any shipment discharged the onus of proof 
uicumbent on them.

During the hearing in the Prize Court allegations 
were made affecting the conduct and good faith 

the appellants and the Svenska. Sir Malcolm 
Maenaghten referred at length to the evidence, 
rhe letters, and other documents, on which these 
^legations were founded. In  the opinion of their 
Lordships, it is not necessary for the purpose of 
determining whether, at the time of seizure, the 
appellants had discharged the burden of proving 
that the destination of the goods or of manufac
tured products made from them was not an enemy 
°°Untry, to determine whether the neutral traders 
Mentioned had rendered themselves liable to the 
'̂ legations of bad conduct and bad faith made 
aguinst them. A neutral trader has the right to 
carry on his trade with an enemy, or to consign 
I goods to an enemy destination, subject always 
° the risks and liabilities which international law 

juay impose. In  the present case the appellants 
I'ansferred control over the goods to be exported 

,? Sweden to the consignees or their representa- 
lves, taking guarantees which, whatever they may 
ave thought as to their adequacy, were in their 
Peration not effective. I t  is fair, however, to 
y that, in the opinion of their Lordships, the 

cunsel for the respondent exercised a proper 
Ucretion in stating that he did not rely on the 
legations made against the appellants as any 

1 art of his case, and that he did not propose to 
lenge the explanations given by Sir Malcolm 

acnaghten as to the conduct and good faith 
the appellants.

tc ~heir Lordships will humbly advise His Majesty 
at the appeal be dismissed with costs.

a ^hheitors: for the appellants, Arm itage, Chappie, 
a Go. ; for the respondent, Treasury Solicitor.

SuBteiM Court of ‘lu fe t u r c .
COURT OF APPEAL,

Tuesday, Dec. 6, 1921.
(Before B a n k e s , Sc r u t t o n , and A t k i n , L.JJ.).

G r a h a m  J o in t  St o c k  Sh ip p in g  Co m p a n y  L im it e d  

v. M o t o r  U n io n  I n s u r a n c e  C o m p a n y  

L im i t e d , (a)

a p p e a l  f r o m  t h e  k in g ’ s b e n c h  d iv is io n .

Loss o f sh ip— Discovery o f documents — S h ijj 's  
papers— A ctio n  on p o lic y  by mortgagee— D u ty  
to disclose documents and to obtain documents 
fo r  disclosure— A ffidav its  by owner and other 
persons interested.

The mortgagees o f a sh ip  sued on a p o licy  in su ring  
the sh ip  against w ar risks. The sh ip  was alleged 
to have been lost at sea o ff the east coast o f S pa in  in  
Feb. 1921 by s tr ik in g  a m ine. She was insured  
against w ar risks to an amount greatly exceeding the 
amount o f the mortgages. The defence was that the 
ship had been w ilfu l ly  lost by her master and crew 
w ith  the connivance o f her owner.

Held, that the action should be stayed u n t il the p la in t if fs  
should make a p roper affidavit o f sh ip 's papers, 
and should procure an  affidavit fro m  persons 
interested, and especially fro m  the o w n e r;  or 
should satis fy  the court that they had employed a ll 
possible means to procure such affidavits.

I n  an action upon a p o lic y  o f m arine insurance, a 
p la in t i f f  must disclose every m ateria l document in  
h is  possession and in  the possession o f other persons 
interested ;  or else he must show that he has made 
every effort to obtain these documents and fa iled . 
He must also account on oath fo r  the disappearance 
o f any m ateria l documents which have been in  the 
possession o f h im self or o f other persons interested. 
Otherwise the action w il l  be stayed.

Fraser v. Burrows (1877, 2 Q. B . D iv . 624) over
ruled.

A p p e a l  by the defendants from an order of Greer, J., 
in chambers dismissing an application by the 
defendants.

(1) That the plaintiffs should file a further and 
better affidavit of ship’s papers ;

(2) That an affidavit of ship’s papers should be 
filed by one Elie Angelis and J. and C. Harrison 
(London) Limited and any other persons, firms, or 
corporations having an interest in the pro
ceedings ;

(3) That pending compliance with pars. (1) and (2) 
the action should be stayed.

The plaintiffs, who were mortgagees, on the 
19th April 1921, brought an action to recover for the 
total loss of the steamship Io a nn a  upon a policy of 
insurance against war risks effected with the defen
dants on the 30th Nov. 1920. They claimed under 
two mortgages. The first was dated the 28th J uly 
1920, and made between Elie Angelis, of Athens, the 
owner of the ship, and the plaintiffs, and it declared 
that the plaintiffs had lent, on the 21st May 1920. 
to Angelis the sum of 145,0001. upon the security of 
a first mortgage on the whole of the shares in the 
ship. The loan was effected by bills drawn by
'« )  R e D o rte r l b y  W . C. SANDroRD, E s q ., B a r r is te r - a t -  

I>aw .
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Angelis on the plaintiffs at three months to be dis
counted in London by the plaintiffs, and Angelis 
agreed to pay the cost of bills, stamps, and expenses 
of preparing and enforcing the mortgage and a 
commission on the bills. The loan was to be 
repaid in instalments extending over five years. 
J. A. Mango, shipowner, of London, was thereby 
appointed by Angelis to act as his attorney during 
the currency of the mortgage. The ship was to be 
insured at the expense of the owner against all risks, 
especially risks resulting from the war, and the 
policies of insurance were to be indorsed to the 
plaintiffs, who were empowered to enforce the mort
gage to the fullest extent in the British courts. 
The costs and discount charges and commission on 
bills mentioned above amounting in all to 12,0001. 
were the subject of the second mortgage dated the 
1st Sept. 1920.

On the 28th April 1921, an order was made that 
the action should be transferred to the commercial 
list and “ that an affidavit as to- ship’s papers be 
given by the plaintiffs and parties interested. 
Stay unless given in twenty-one days.”

On the 22nd June 1921, an affidavit of ship’s 
papers was filed by the chairman of the board of 
directors of the plaintiff company, who deposed that 
the plaintiff company was only partly interested 
in the proceedings or in the insurance the subject 
thereof, and he stated: “ To the best of my know
ledge information and belief the plaintiff company 
has not now and never had in its possession custody 
or power or in the possession custody or power of its 
brokers solicitors or agents ” any of the documents 
specified in Form 19 in Appendix K  to the Rules of 
the Supreme Court “ save and except the documents 
mentioned in the schedule hereto . . .”

The schedule contained a list of nineteen policies 
of insurance amounting in all to 399,5001. against 
war risks, including the policy sued upon ; originals 
or copies of seventeen documents, and copies of 
fourteen letters.

On the 6th July 1921, an order was made in 
chambers on the plaintiffs’ application fixing the 
8th Dec. 1921, for the trial of the action.

On receiving the affidavit of the 22nd June 1921, 
the defendants’ solicitors wrote to the plaintiffs’ 
solicitors on the 25th July 1921, to say that it was 
insufficient, and thej specified the following 
omissions among others :

(1) Marine risk policies.
(2) Slips for marine and war risk policies.
(4) Debit notes for premiums and receipts there

for.
(5) Builders’ specifications and plans for hull and 

machinery of the vessel.
(8) Marconi operator’s log.
(9) Copies of all Marconi messages sent to the 

vessel on the voyage from Newport News on which 
she was lost.

(13) Correspondence between Messrs. Simpson, 
Spence, and Young (the agents for the owners of the 
Ioanna  in New York), and Mr. Papadakis the 
captain.

(14) Correspondence between Mango and Angelis.
(15) Correspondence between the captain and 

Mango or Angelis after the loss.
(16) Correspondence between Angelis or Mango 

and the plaintiffs relating to the mortgage, payment 
of interest thereon, chartering and loss of the 
steamer.

(17) The ship’s register and crew list.

On the 29th July 1921, the plaintiffs’ solicitors 
wrote :

We will deal seriatim with the various documents 
of which in your letter you demand production :—

(1) We will obtain these documents.
(2) The slips have never been in the plaintiffs’

possession. Presumably they are held by the brokers, 
but we will endeavour to obtain them. . . .

(4) These are quite irrelevant and their production 
obviously unnecessary.

(5) Is it seriously suggested that production of the
builders’ specification for hull and machinery will in 
any way assist your clients in their defence ? . . .

(8) The Marconi operator states that he saved nothing.
(9) We are ascertaining if any copies of Marconi

messages exist. . . .
(13) and (14) We are asking our clients to make 

further inquiries as to whether any such correspondence 
exists. It  is obviously not in their possession.

(15) We are instructed that no further corres
pondence exists other than that already produced.

(16) We are again inquiring of our clients whether 
any such correspondence exists.

(17) We will endeavour to obtain this. . . .
[The letter concluded:] When we have ascertained

from our clients whether the further correspondence 
and documents to which you refer exist we will consider 
whether we can comply with your request for a further 
affidavit of ship’s papers.

The defendants’ solicitors wrote on the 4th Oct. 
1921, that the order for ship’s papers had not yet 
been properly complied with ; that of the seventeen 
heads mentioned in their letter of the 25th July 
the further documents produced since then appeared 
to dispose of Nos. 3, 10, 11 and 12, and partially of 
Nos. 4, 14, and 15, but that none of the other heads 
had been dealt with at all, nor had any explanation 
been given of the failure to produce these documents; 
and that in addition to these they noticed references 
to the following documents which should be pro
duced :

(A) A telegram from Angelis to Mango referred to 
in a letter from the former of the 24th Jan. 1921.

(B) telegram from Angelis to Captain Papadakis 
referred to in the same letter ;

(C) earlier telegram of the 25th Jan. 1921, from 
Angelis to Mango referred to in later telegram of 
same date;

(D) “ my previous letters ” referred to by 
Angelis in a letter to Mango of the 28th June 1921;

(E) two letters from Captain Papadakis to Angelis 
referred to in this same letter ;

(F) Correspondence between the plaintiffs and 
Messrs J. and C. Harrison (1920), Limited, with 
reference to the mortgage and charter of the vessel-

(H) The writ, orders and pleadings in an action 
commenced for the plaintiffs by Messrs. Crump 
against Messrs. Barber and D’Ambrumenil and 
Mr. Angelis, and any correspondence which ha8 
passed between the plaintiffs and Messrs. Crump» 
and Messrs. Crump and the defendants or tbeir 
solicitors in connection therewith. The letter 
continued:—

In view of the issues which are raised in this action 
we must insist that all documents produced should 
produced upon oath, and we must therefore ask f° 
a further and better affidavit covering both the doom 
ments produced since the first affidavit was filed an 
also the further documents referred to in this lefte 
and in our letter of the 25th July last.

On the 17th Oct. 1921, the plaintiffs’ solicitor® 
replied that the items (A), (B) and (C) wer 
altogether irrelevant; that the letters include 
under (D) and (E) were written after action brougb1’
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and that there was nothing to show that these 
letters related to the loss ; and that the documents 
under (F) and (H) were irrelevant and outside the 
scope of the order for ship’s papers.

On the 28th Oct. 1921, on the defendants’ applica
tion, an order was made in chambers that the 
plaintiffs should file a further and better affidavit of 
ship’s papers.

On the 12th Nov. 1921, the chairman of the 
plaintiff company made a further affidavit of ship’s 
papers in which he deposed that on the date of 
making his affidavit of the 22nd June he had dis
closed all the documents which were in possession 
of the plaintiff company as mortgagees, but upon 
written requests being made by the defendants’ 
solicitors the plaintiff company had obtained 
further documents which were set out in the 
schedule, and that apart from the last mentioned 
documents and those set out in the former affidavit, 
the plaintiff company to the best of his knowledge 
information and belief had not then and never had 
m its possession, custody or power or in the posses 
sion, custody or power of its brokers, solicitors, or 
agents any insurance slips, policies, letters of 
instruction, &c. (continuing in the terms of Form 19, 
in appendix K  to the Rules of the Supreme Court), 
save and except the documents set out in the 
schedule. The affidavit continued thus :

4. I  have read the letter from the defendants’ 
solicitors to the plaintiffs’ solicitors dated the 25th July, 
And with regard to the various items mentioned 
therein and numbered (1) to (17) I  say as follows :—

(1) The marine risk policies are set out in the 
schedule to this affidavit and have been produced.

(2) The slips for marine and war risks insurances 
have never been in the plaintiff company’s possession 
and presumably they are in the hands of the brokers 
Who acted on behalf of the owner in effecting the 
msurances.

(4) Such of these as the plaintiff company have 
been able to obtain have been produced and they are 
set out in the schedule to this affidavit.

(5) Such plans of the S.S. Ioanna  as the plaintiffs 
have been able to obtain have been produced, but

builders’ specification for hull and machinery is 
h°t in the plaintiffs’ possession, and, it is submitted 
18 not material. . . .

(8) The Marconi operator states that he saved 
ho thing and the plaintiff company is informed that 
there is no log of his in existence.

(9) So far as the plaintiff company is aware there 
are no copies of Marconi messages sent to the vessel 
?n her voyage from Newport on which she was lost 
*h existence. . . .

(13 and 14) This correspondence was not in the 
Plaintiff company’s possession at the time of making 
hty former affidavit, but such of it as the plaintiff 
h°nipany has since been able to obtain has been pro- 
hhced to the defendant company’s solicitors.

(15) There is no correspondence in the plaintiff 
httipany’s possession other than that already produced 
hd to the best of the plaintiff company’s information 

knowledge and belief there is no other such corres
pondence in existence.
, (16) So far as the plaintiff company is aware there 

no correspondence in existence other than that 
nich has been produced.
(17) The plaintiff company has been informed that 
e sbip’s register and crew list which were saved by 
«captain were lost by him during his journey back 

0 Greece.
The affidavit then stated as to (A) (B) and (C) 

'See above):
f . The plaintiff company has been unable to obtain 

e telegrams referred to or copies thereof, but it is

obvious from the letters in which they are referred 
to that they are irrelevant.

(D) and (E). The letters referred to were written 
after the action was brought. They are not in the 
plaintiff company’s possession and there is nothing 
to show that they relate to the loss of the Ioanna.

(F) and (H). The correspondence and documents 
referred to are irrelevant. . .

The first part of the schedule specified various 
policies of insurance against marine risks amounting 
in all to about 399,0001., and about 150 documents, 
including certificates, telegrams, letters, and copies 
of letters and telegrams, and others.

The statement of claim in the action was 
delivered on the 17th Nov. 1921. It  alleged that 
on the 19th Feb. 1921 the Ioanna  struck a mine 
off the east coast of Spain and thereafter was totally 
lost. The defence, delivered on the 30th Nov. 
1921 alleged that the loss was not caused by war 
perils, but was caused by the wilful casting away 
of the steamer by her master or officers and crew 
or by the fraud of the owner, Elie Angelis, or his 
agents in procuring or conniving at the wilful 
casting away of the steamer.

On the 24th Nov. 1921 application was made 
for a further and better affidavit of ship’s papers 
as aforesaid to Greer, J., who refused the applica
tion. The Court of Appeal gave leave to appeal. 
On the hearing of the appeal an affidavit by D. T. 
Garrett, a member of the firm of solicitors repre
senting the defendants, was read, which, after 
setting out (in te r a lia ) the grounds for suspecting 
that the ship had been wilfully lost by the master 
and crew, concluded by submitting “ having regard 
to the circumstances of this loss and to the fact 
that the plaintiffs are suing as mortgagees only, 
in which capacity many of the most important 
documents bearing upon the case would not be 
in their possession or power, it is essential to the 
proper investigation of this case by the court 
and to the preparation of the underwriters’ defence 
that an affidavit of ship’s papers should be sworn 
by the said Elie Angelis and by all other parties 
interested in the subject matter of the action. . . . ”

Raeburn, K.C. and Beazley for the appellants, 
the defendants.

Hogg, K.C. and Jo w itt for the respondents, the 
plaintiffs.

B a n k e s , L.J.—This is an appeal from a decision 
of Greer, J. which raises the question whether 
there should be a further and better affidavit of 
ship’s papers in this action. The order was made 
on the 28th April upon an order for directions :
“ That an affidavit as to ship’s papers be given 
by the plaintiffs and parties interested. Stay 
unless given in twenty-one days.” I  am not 
sure whether any formal order was drawn up for 
ship’s papers or not. After the discussion that 
we have heard I  cannot help thinking that either 
some form should be adopted in the Commercial 
Court to follow such a general order as the one I  
have just read, or that the parties should draw 
up an order in each case. There is a formal order 
given in the Appendix to the Rules of the Supreme 
Court, Form No. 19 in Appendix K. There is a 
note appended to that form by the editors of the 
Annual Practice that the form of order omits 
certain words which were held in the China  
Transpacific  Steamship Company v. Commercial 
U nion  Assurance Company (45 L. T. Rep. 647 ; 8
Q. B. Div. 142) to be words that might be, or ought
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to be, included in the order, and it further appears 
that there is a Law Stationers’ form of order in 
use which is apparently in proper form including 
the words which are omitted from the official 
order, and which fills up the blanks in the official 
order with proper language. The only observation 
that I  have to make about the Law Stationers’ 
form is that there may be cases in which, in addition 
to the order, “ the plaintiffs and all persons 
interested in these proceedings and in the insurance, 
the subject matter of the action do produce,” 
and so forth, the name of some party interested 
from whom an affidavit is required should be 
specifically inserted.

This action is brought by the mortgagees of a 
ship called the Ioanna  owned by a Greek subject 
claiming against war risk underwriters an amount 
which the plaintiffs say is due to them upon their 
mortgage, the ship having been sunk through 
coming into collision with a mine. Among other 
defences the defence is raised that “ the loss, if 
any, was caused by the wilful casting away of the 
steamer by her master or officers and crew.” It  
is obvious, therefore, that a very serious issue 
is raised and a very large amount of money is 
involved. The order, as I  have said, was made 
in that general form, and an affidavit was made 
by Mr. Graham on behalf of the plaintiffs. The 
first affidavit that he made was clearly insufficient. 
A second affidavit was asked for and an order was 
made for a further and better affidavit, and it is 
said that the second affidavit is also wholly insuffi
cient. The matter came before Greer, J., on an 
application for a further and better affidavit, 
and we are told by counsel for the plaintiffs that 
certain offers were made by the plaintiffs of an 
affidavit which they were prepared to have sworn 
by the agent in this country of the Greek owner. 
Apparently the learned judge thought that having 
regard to the date fixed for the trial and the offers 
which were made by the plaintiffs in reference 
to this further affidavit, and probably also some 
explanations that may have been given by counsel 
for the plaintiffs, he ought not to make any order.

I  do not agree with that view. I  think this 
case is one in which the court ought to say that 
the defendants are entitled to a strict observance 
of the practice with regard to ship’s papers. It  
now appears at a very late stage that the Greek 
owner is very largely interested in the policies 
on this vessel, which the defendants allege was 
cast away. One of the documents for which the 
defendants were pressing was the current account 
between the plaintiffs, the mortgagees, and the 
Greek owner. This was not disclosed either in the 
first or second affidavit of ship’s papers ; because, 
it is said, the materiality of it was not recognised. 
That means that sufficient attention was not paid 
to the real issues in this case ; but whatever was 
the reason, the fact of the non-disclosure is in itself 
a ground for saying that in this case the defen
dants are entitled to have the practice strictly 
followed.

The plaintiffs’ affidavits are defective in several 
respects : first, there is no affidavit by the Greek 
owner, who, it now appears, is a person deeply 
interested, and no reason is given for its absence. 
Documents which have been in the possession 
of the owner or the plaintiffs, and which are not 
forthcoming, are not accounted for. The affi
davits are insufficient on these points and on the 
other points referred to in Mr. Garrett’s affidavit.

We are told that in the court below considerable 
reliance was placed upon the case of Fraser v. 
Burrow s  (2 Q. B. Div. 624), and the respondents 
still rely upon it. That case was decided by a 
court which consisted of Kelly, O.B. and Field, J. 
The facts there were that the plaintiffs were 
insurance brokers who had effected a policy on 
a cargo of oats on board the Speedwell on a voyage 
from Prince Edward’s Island to the United King
dom. The plaintiffs acted as agents for Hindman, 
the owner of the - vessel and her cargo. The 
defendant underwrote a policy for 100Z. After the 
policy was effected the cargo was sold to Hurrell, 
the real plaintiff in the action. Hindman was still 
in Prince Edward’s Island, and it would appear 
upon those facts that he had ceased to have any 
interest at all in the cargo. Cleasby, B., who had 
great knowledge and experience in matters of 
marine insurance, made an order staying proceedings 
until the plaintiffs should produce an affidavit by 
Hindman of ship’s papers and other documents 
in Hindman’s possession. There was an appeal 
from that order. It  is not necessary to say whether 
or not the court might, in its discretion, have 
allowed the appeal having regard to the fact 
that Hindman had ceased to have an interest in 
the cargo, and there is no evidence that the 
defendant was setting up that there had been 
any concealment on Hurrell’s part; it is not neces
sary to consider that. But it is necessary to con
sider whether the decision of the court was based 
on grounds consistent with the practice then 
established or subsequently recognised. Kelly, C.B. 
said (2 Q. B. Div., at p. 625): “ I t  does not appear 
that there has been any fraud on the part of either 
the nominal plaintiffs or the real plaintiff.” Of 
course that at once distinguishes that case from 
this, where fraud is alleged. “ The order stays 
the action until they shall have done something 
which it is in effect impossible for them to do. 
This order could not have been maintained before 
the Judicature Acts, and sect. 21 of the Supreme 
Court of Judicature Act 1875 shows that it was 
intended to preserve existing procedure, so far as 
it was not inconsistent with the new procedure. 
Field, J. came to the same conclusion. In my 
opinion, the statement by Kelly, C.B. that this 
order could not have been maintained before the 
Judicature Acts is not in accordance with the 
practice, and I  do not think that this case ought 
to be regarded as an authority so far as the grounds 
upon which the order was made are concerned-
1 think that it is apparent from what is said m 
one or two other cases to which I  will refer.

The next case ia'W est o f Eng land  and South IFo^f 
D is 'r ic t B a n k  v. Canton Insurance Company (187/»
2 Ex. Div. 472). That was decided in May of the 
same year and by a court consisting of Kelly, C.B-> 
who had been a member of the court in Fraser v'- 
B urrow s  (1877, 2 Q. B. Div. 624) in the preceding 
March, and Cleasby, B., who had made the order 
then appealed against. The order in the later case 
was that all parties interested in addition to the 
parties to the action should make an affidavit" 
Kelly, C.B. said (2 Ex. Div., at p. 474): “ I  regret 
that the notice of motion prays for an order in thlS 
peculiar and unsatisfactory form—namely, that tn ' 
action shall be stayed—not till the plaintiffs shat 
have satisfied the court that they have resorted t° 
all reasonable, lawful, and practicable means Jn 
their power to produce, or cause to be produce«’ 
the ship’s papers—but that the action shall b



MARITIME LAW CASES. 4 4 9

C t . o f  A p p . ]  G r a h a m  J o in t  S t o c k  S h i p p i n g  C o . L i m . v .  M o t o r  U n i o n  I n s u r a n c e  C o . L i m . [C t . o f  A p p

stayed till they have caused or procured affidavits 
to be made by a number of other persons over whom 
they may possess no control. I  regret that the 
form is in those terms ; but as it appears to be the 
form in which in actions of this kind orders have 
been made at chambers for a very long time, I  
think we shall be doing no injustice by making this 
order absolute.” I t  seems to me that the Chief 
Baron directly went back from what he had said in 
Fraser v. B urrow s (sup.) and recognised that he 
had been wrong in there saying that the order could 
not be maintained before the Judicature Acts. He 
went on to point out that “ If  the plaintiffs on 
another occasion apply to us showing that there 
is an absolute impossibility on their part in comply
ing with the order, we may then consider what it is 
our duty to do.” In  the later case of C hina T rans
pac ific  Steamship Company v. Commercial U n ion  
Assurance Company, Brett, L.J., who also had great 
experience in these matters, said (45 L. T. Rep. 647, 
8 Q. B. Div., p. 145): “ Long before the Judicature 
Acts, the peculiarity of insurance business had 
given rise to a practice, both in Chancery and at 
common law, of granting discovery to a larger 
extent than in ordinary business. The reasons for 
this are not far to seek. The underwriters have no 
means of knowing how a loss was caused ; it occurs 
abroad and when the ship is entirely under the 
control of the assured. In  addition to this the 
contract of insurance is made, in peculiar terms, 
on behalf of the assured himself and all persons 
interested, and who these persons are, expecially 
at the time of the loss, is entirely unknown to the 
underwriters. The practice, therefore, arose of 
making the order on all parties interested, without 
an affidavit. Then after the Judicature Acts, the 
question arose whether this practice had been 
altered, and it was held in West o f Eng land  and  
South Wales D is tr ic t B a n k  v. Canton Insurance  
Company (sup.) for the reasons there given, 
that it had not. As for the hardship on the 
plaintiffs, Cleasby, B., who was beyond all others 
conversant with this head of the law, points 
cut in the same case that a plaintiff must show that 
he has used every effort to discover, and that if he 
has bond fide  done all he can he will not be preju
diced.” I  think Brett, L.J., there, although he 
does not say so in terms, is expressly disapproving 
uf what Kelly, C.B. said in Fraser v. B urrow s (sup.). 
hhe practice, therefore, being what it is, in my 
opinion this affidavit is wholly insufficient and an 
°iHer must be made for a further and better 
affidavit, and in that order I  think the provision 
should be inserted that one of the parties to make 
an affidavit shall be the Greek owner. It  will then 
he upon the plaintiffs either to procure an affidavit 
from the Greek owner or to satisfy the court 
that they have used all possible means of 
getting him to make an affidavit and that 
he has refused. I  think they must also in the 
further and better affidavit deal with those 
Points which I  have already referred to and upon 
Which the affidavit appears to me to be quite 
^suffic ien t.

The appeal must be allowed, and the further 
affidavit ordered, and the trial must be adjourned 
'vTi* or<̂ er ^as keen sufficiently complied

Sc r u t t o n , L.J.—I  agree. This is an appeal 
against an order refusing to order a further affidavit 
jv' ship’s papers to be made and refusing to postpone 
he trial. The subject-matter of the case, on which 

V o l . X V .  N . S.

I  express no opinion, as I  have no materials for 
forming one, is the alleged total loss of a Greek 
ship, insured for between £300,000 and £400,000, 
by a mine some very considerable time after mines 
ceased to be used on the seas. The underwriters 
allege, whether correctly or not I  do not know, that 
just about this time, when insured values were much 
above the market values of shipping, an extra
ordinary epidemic of disasters fell upon Greek ships, 
including this one, by which mines attacked them 
in places where fortunately no loss of life occurred 
to the crew and where incidentally the loss of the 
ship was a gain to her owner. Such a case is 
obviously one in which the underwriters are entitled 
to the fullest investigation.

One of their means of investigating is the affidavit 
of ship’s papers, which strikes anyone not accus
tomed to marine insurance as an odd proceeding 
until its history and the reasons for it are explained. 
An order for ship’s papers is strictly limited to 
marine insurance, which is a contract of the greatest 
good faith. When a loss occurs the underwriters 
know nothing about the circumstances, and the 
owner and persons interested may know everything. 
When the contract of insurance is made it is the 
duty of the owner to make the fullest disclosure 
of every material fact to the underwriters ; not 
merely to abstain from active misrepresentation, 
but to tell the underwriters all the material facts he 
knows ; and consequently for centuries it has been 
the practice in actions on polices of marine insurance 
to order the assured as soon as the writ is issued to 
make by himself and procure other persons inter
ested to make an affidavit of ship’s papers which 
should disclose not only every document in his 
possession but every document in the possession of 
those interested, though they are not known to 
himself, or else he must show that he has made 
every endeavour to obtain those papers and has 
been unable to obtain them ; and his action is stayed 
until he has complied with the order. It  is of the 
greatest importance to marine insurance and to the 
existence of underwriters that this security of theirs 
should be preserved. In  this case it seems to me 
quite clear that the plaintiffs, against whom no 
charge whatever is made, and their advisers, have 
not understood what is meant by an affidavit of 
ship’s papers. I t  does not mean that the assured 
may wait until he is asked by the underwriters to 
disclose a document, which appears to be one of the 
untenable positions taken up by the plaintiffs in 
this case ; it does not mean that the assured may 
withhold material documents merely because he 
thinks they are not material. He must make the 
fullest disclosure of documents that he has in his 
possession, and if the documents are in the posses
sion of other persons interested he must do his 
utmost to get them and explain on affidavit, if he 
has not been able to get them, what he has done 
to get them, and why he has not been able to 
get them; and he must account on oath for 
the disappearance of documents which have 
been but are no longer in the possession of 
himself or persons interested. This last remark is 
peculiarly relevant in this case, because it is alleged 
that the disaster which sent this ship to the bottom 
sent with her all her logs and all the documents con
nected with her voyage. If  so, the affidavit of 
ship’s papers must deal with the matter. The writ 
in this action was issued on a policy of 20,0001. 
The plaintiffs are mortgagees. Their actual 
interest under their mortgage is said to be

3 M
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about £140,000. I t  appears the ship was insured 
for between 300,0001 and 400,0001, and at a very 
early stage, as is very proper and right in this 
action, a consolidation agreement was made by 
which the underwriters on the whole 300,0001. or
400.0001. were bound by the result of the action. 
The person interested in the balance over and above
140.0001. is the owner. It  is, therefore, a case in 
which it is essential that the owner should be con
cerned in the affidavit of ship’s papers. I  am quite 
satisfied that so far the plaintiffs have not complied 
with the order for an affidavit of ship’s papers. 
They have not shown the efforts that they have 
made to obtain the papers in the possession of other 
persons interested, or the results of those efforts. 
They have not shown on oath that the documents 
in the possession of the persons interested have now 
ceased to be in the possession of those persons, and 
they seem to me to have completely misunderstood 
the materiality of the current accqunt. I t  is 
perfectly true that there is a mortgage with a sum 
indorsed on it for £145,000. That sum may not 
be right. It  may have been paid off. The current 
account is, therefore, a most material document, 
and I  cannot conceive why it was not mentioned in 
the first affidavit of ship’s papers.

Therefore, there are abundant grounds for making 
the order for a further and better affidavit of ship’s 
papers against the plaintiffs; but further the owner 
on the facts stated is interested to a very large extent, 
and he also should be ordered to make an affidavit of 
ship’s papers, and the action should be stayed until 
that has happened. The learned judge below, I  
understand, refused to make the order on the owner 
relying on the decision of Fraser v. Burrow s  (2 Q. B. 
Div. 624) decided in 1877. When the Judicature 
Acts came into force there was for some time a 
question in this as well as in other matters of their 
effect on the preceding practice, and one of the 
questions was whether an order for discovery had 
superseded the marine insurance practice as to 
ship’s papers. In  Fraser v. Burrow s (sup.) 
Cleasby, B., to whose knowledge of marine matters 
I  need add nothing to the testimonial given by 
Lord Esher, made the ordinary order under the old 
form for an affidavit by the owner of ship’s papers. 
I t  was objected that the Judicature Acts did not 
allow such an order ; that the owner was out of the 
jurisdiction of the court, and ought not to be ordered 
to make such an affidavit. Kelly, C.B., and 
Field, J., relying on the procedure of the Judicature 
Acts, declined to make such an order. Two 
months later a similar case, an action by a mort
gagee, came before Kelly, C.B. Again it was 
argued that the only order for discovery that should 
be made on the mortgagee was an order to produce 
documents in his possession. Of course, the ship’s 
papers in his possession were practically none. On 
that occasion Cleasby, B. was sitting with 
Kelly, C.B., and was able to inform him of the old 
practice. In  the result the Chief Baron went back 
on his former decision, and adopted the old practice 
as explained to him by Cleasby, B. In 1881, four 
years later, the matter came before the Court of 
Appeal, including Jessel, M.R., who had been the 
chairman of the committee which drafted the 
Judicature Rules, and Lord Esher, then Brett,. L.J., 
whose familiarity with marine insurance matters 
needs no testimonial from me, and they adopted 
the view taken in the second case that the procedure 
in marine insurance was not affected by the pro
visions of the judicature Acts. In my view

Fraser v. Burrow s (sup.) was wrongly decided, and 
should no longer be followed.

This is peculiarly a case where the plaintiffs and 
all persons interested should be ordered to make an 
affidavit of ship’s papers and the order should be 
enforced on the owner who is largely interested in 
these policies. The plaintiffs must make a further 
affidavit; an affidavit must also be made by the 
owner as a person interested: documents which 
were, but are no longer, in the possession of the 
persons interested must be accounted for; the 
plaintiffs must show on oath what steps they have 
taken to obtain documents from those interested, 
and the result of their efforts, and there must be a 
stay until the order is complied with. I  am not 
deciding what will happen or under what circum
stances that stay can be removed ; it may be that if 
no affidavit can be obtained from the owner the 
plaintiffs may be allowed to go on. Speaking for 
myself I  should require to be very thoroughly 
satisfied that the owner could not be induced to 
make the affidavit before I  allowed this action to 
go on; a merely formal statement of request and 
refusal would certainly not satisfy me.

A t k i n , L.J.—I  agree with both the judgments 
which have been delivered, and it seems unnecessary 
to repeat what has already been said. I  merely 
desire to call attention to two points. First of all, 
I  think attention should be directed to the form of 
order to be used in the Commercial Court when an 
order for ship’s papers is made. Form 19 in 
Appendix K  to the rules does not seem to me to be 
a satisfactory form at the present time.

I  would only add my agreement with the other 
members of the court that Fraser v. Burrows  
(2 Q. B. Div. 624) must now be taken to be over-
ru ê<̂ ' A ppea l allowed.

Solicitors for the appellants, Parker, Oarrett, 
and Co.

Solicitors for the respondents: Thomas Cooper 
and Co.

Nov. 9 ,1 0 , and Dec. 9,1921.
(Before B a n k e s , S c k t t t t o n , and A t k i n , L.JJ-)
A r i a d n e  S t e a m s h ip  C o m p a n y  v . J a m e s  M c K e i .v ie  

a n d  C o . (a)
a p p e a l  f r o m  t h e  k i n g ’ s b e n c h  d i v i s i o n .

Charter - p a rty  — Signature by charterers —  “ As 
agents ” — Effect o f signature— L ia b il i ty  °J
charterers.

A  charter-party stated as fo llow s : “ I t  is th is  day 
agreed between Thomas H . Seed and Co. L im ited, 
agents fo r  the owners o f the steamship Ariadne Irene. 
and James M cK e lv ie  and Co. Newcastle-on-Tyne, 
charterers." I t  was signed “ B y  au tho rity  ° j  
owners, fo r  Thomas H . Seed arid  Co. L im ited , 
A . D . Cadogan, as agents ” and  “ F o r and on 
behalf o f James M cK e lv ie  and Co., as agents,
J .  A . M c K e lv ie ."  The p la in t if fs  as owners sued 
the defendants as charterers fo r  demurrage which 
by the charter-party was to be p a id  by the charterers.

H e ld  (Scrutton, L .J .  dissenting) that upon the true 
construction o f the charter-party the defendants 
by the ir signature had deliberately expressed theW 
in ten tion  to exclude any personal l ia b ility .

Judgment o f Bailhache, J .  reversed.
■:) R eported  b y  F .d w a r d  J. M . C h a p l in , E a q . ,  B a r r ia te r -  

a t-L a w .
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A p p e a l  b y  the defendants from the judgment of 
Bailache, J.

The facts which are sufficiently summarised in 
the headnote are fully set out in the judgments. 
The defendants contended that they were not 
liable as they were only agents without personal 
liability.

Bailhache J. held on the authority of Lennard  v. 
Robinson (5 E. & B. 125) that the defendants were 
personally liable.

The defendants appealed.
R. A . W righ t, IC.C. and 8 . L . Porter for the 

appellants.
D . C. Leek, K.C. and E . A . D igby  for the re

spondents.
Dec. 9,1921.—The following judgments were read:
B a n k e s , L.J.—This appeal raises the much- 

discussed question as to whether an agent has, by 
the form of language used in a particular document, 
sufficiently protected himself against personal 
liability. The question must always resolve itself 
into a question of construction of the document in 
question. Decided cases, therefore, except where 
the language of the two documents is practically 
identical, can serve only as guides, and not as 
authorities. In  dealing with any particular case 
it seems to me material to determine first of all 
whether the words relied on as relieving an agent 
of personal liability are merely words of description, 
°f whether they are words of qualification. If 
the former, then no effect can be given to them, 
if  the latter, then the document must be read as a 
whole for the purpose of ascertaining whether the 
qualification is sufficiently expressed to govern 
the document. In  dealing with this last point, 
I  think that the form in which the signature to 
 ̂ document is expressed should have great weight 

attached to it, because it is by the signature that 
the party expresses his consent to the terms of the 
document. If  the consent is expressed with the 
qualification that it is given only as agent, I  think 
that it must require very strong and plain language 
m the body of the document to get rid of that 
qualification and to establish that the agent really 
intended to make himself personally liable on the 
document in spite of the form in which the signature 
is expressed. In  some of the decided cases no 
special attention appears to have been paid to 
the question of whether the words of qualification 
'Vere annexed to the signature or appear in the 
body of the document. My own view is that it 
j® a sound rule of construction applicable to cases 
nke the present, that where the signature is unquali
fied the presumption is that the agent is personally 
hable, but that where sufficient words of qualifi
cation are annexed to the signature to indicate 
that the person signing signs as agent, the pre
sumption is the other way. No doubt the presump
tion in either case may be rebutted, and it must 
always be a question of construction merely 
U'hether, taking the document as a whole, the 
Presumption is or is not rebutted.

This view is, I  think, quite in accordance 
^ith the decided cases, some of which are 
uocisions in reference to charter - parties and 
®ome in reference to contracts in writing other 
than charter - parties. The case of T anner v.

h ris tia n  (14 E. & B. 591) was decided in the 
year 1855. In  that case the contract was signed 
y the agent in his own name, and the court,

consisting of Lord Campbell, C.J., Wightman and 
Crompton, JJ., found nothing in the body of the 
document to displace the presumption of personal 
liability, although the agent was described as a 
party “ for and on behalf of ” a named person. 
In  giving judgment in that case, Wightman, J. 
said that one test for ascertaining whether a person 
acting for and on behalf of another has contracted 
so as to bind himself personally is to see who by 
the provisions of the contract is to act in the 
performance of it. The Court in that case did place 
reliance on certain provisions in the contract as 
indicating an intention that the agent should be 
personally bound. But both Lord Campbell, C.J. 
and Crompton, J. lay special stress upon the fact 
that the agent signed in his own name without 
qualification. Lennard  v. Robinson also decided in 
1855, by a court consisting of Lord Campbell, C.J., 
Coleridge and Erie, JJ. (5 E. & B. 125) was a 
charter-party case. It  was upon the decision in 
this case that Bailhache, J. founded his judgment. 
The charter-party in that case commenced thus :
‘ It  is this day mutually agreed between Mr. 

John M. Lennard, owner,” &c. “ and Messrs. 
Robinson and Fleming, of London, merchants,” 
and it was signed “ By authority of, and as agents 
for, Mr. A. H. Schwedersky, of Memel, pro Robinson 
and Fleming ; Wm. F. Malcolm, John M. Lennard.” 
In his argument the counsel for the plaintiff laid 
great stress upon the special form in which the 
document was signed. He interpreted it as 
meaning only that the principal authorised Messrs. 
Robinson and Fleming to make the contract in 
the form in which it was made; that is as between 
the plaintiff and the defendants on their own 
behalf. Lord Campbell, C.J. appears to have 
accepted this argument. He says at p. 130: 
“ Looking at the whole of the contract itself, I  
think the defendants are made personally liable. 
There is nothing in the signature to prevent them 
from being so. In  the body of the contract they 
are contracting parties, and they may well become 
so “ by authority of, and as agents for,” their 
employer; that is, he may be made liable to them. 
That, however, does not alter the effect of the 
instrument by which they become contracting 
parties as between themselves and the plaintiff.” 
Coleridge and Erie, JJ. give no grounds for their 
decision, though the former attaches importance 
to the fact that the alleged principal was a foreigner.
I  cannot regard this as a decision in reference to 
a contract signed by a person “ as agent ” without 
more. I t  appears to me to be a decision 
in reference to the special language of the particular 
document. P arker v. W inlow , decided in 1857 
(7 E. & B. 942) was also a charter-party case, 
where the charter-party, though expressed to be 
made between Parker and Winlow, agent for E. 
Winlow and Son, was signed by Winlow without 
restriction. The judgments of Erie, and 
Crompton, JJ. appear to me to strongly support 
the view I  have ventured to express. The former 
says, at p. 948 : “ I  agree that the defendant has 
bound himself. He says that he is agent for
E. Winlow and Sons, but that is not enough to 
rebut the inference of personal liability arising 
from the rest of the contract.” The latter at p. 949 :
“ Mere words of description attached to the name 
of a contractor, such as are used here, saying he is 
agent for another, cannot limit his liability as 
contractor. A man, though agent, may very well 
intend to bind himself; and he does bind himself
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if he contracts without restrictive words to show 
that he does not do so personally. It  is important 
that mercantile men should understand that, if 
they mean to exclude personal recourse against 
themselves on contracts which they sign, they must 
use restrictive words as if they sign per procuration, 
or use some other words to express that they are 
not to be personally liable.” Deslandes v. Gregory 
decided in 1860 (2 E. & E. 602) is another charter- 
party case. There the contract was expressed to 
be between the plaintiff and the defendants “ as 
agents to Samuel Ferguson,” and was signed by 
the defendants “ as agents.” All three judgments 
in that case support the view I  am taking, but the 
judgment of H ill, J. in the court below and of 
Williams, J. in the Exchequer Chamber are so 
much in point that I  read them. H ill, J. says, 
at p. 610 : “ The point seems to me to be determined 
by the form of the signature to the charter-party, 
which is in effect the signature of Ferguson, by 
Gregory, Brothers, as his agents, not the signature 
of Gregory, Brothers binding them personally. 
The description of the defendants in the intro
ductory part of the charter-party, as Ferguson’s 
agents, is ambiguous, and might not, taken alone, 
have been sufficient to exclude the defendant’s 
personal liability, but the signature clearly shows 
that the intention of the parties was that Ferguson 
should be the party to the contract: hence the 
signature of the defendants imposes no further 
obligation upon them than that implied by law, 
namely, that they had authority, as agents, to 
bind Ferguson.” Williams, J. says at p. 611 : 
“ We are all of opinion that the judgment of the 
Court of Queen’s Bench was right. The form of 
the charter-party and the mode of signature, 
taken together, are decisive to show that the 
defendants did not bind themselves by the contract 
as principals. They sign ‘ For Samuel Ferguson, 
Esq., of Anamaboe, Gregory, Brothers, as agents.’ 
I t  would require extremely plain words in the 
body of the contract to control the effect of that 
mode of signature, and no such words are to 
be found there, the contract purporting to be 
made by ‘ Messrs. Gregory, Brothers, as agents 
to Samuel Ferguson, of Anamaboe, merchants 
and charterers.’

The only argument that can be relied upon by the 
appellant is that the words “ merchants ” and 
“ charterers” are in the plural; but this evidently 
happened by mistake, and the words occur, more
over, in the printed part of the charter-party. 
I t  must be noted that a very strong court found no 
difficulty in that case in reading the clauses in the 
charter-party dealing with the obligations of the 
charterer as applicable to the defendants’ principal, 
even though he was, according to the report, “ a 
black man resident and trading on the coast of 
Africa.” The charter-party in that case provided 
for notice of the vessels being ready to load or to 
discharge being given to the charterers or their 
agents. I  see no difficulty, in a case where An 
agent attempts to exclude any personal liability 
by signing, as agent, in reading those clauses in the 
charter-party which impose a personal liability 
upon the charterer as referring to the agent’s 
principal and those clauses which refer to the giving 
of notices as referring to the principal or his agent. 
I  do not find any charter-party case where an agent 
signed “ as agent ” merely in which the court has 
held that the references in the body of the charter- 
party to obligations undertaken by the charterers

are sufficient to negative the contention that the 
agent was not personally liable. Gadd v. Houghton, 
decided in 1876 (35 L. T. Rep. 222 ; 1 Ex. Div. 357) 
was not a charter-party case, but it is a decision 
which has been very generally approved of and 
which contains very strong expressions of judicial 
opinion with regard to the qualification of a signa
ture. In  that case the qualification relied on was 
in the body of the document, and the signature was 
without qualification. The court held that the 
words in the body of the document were sufficient 
to exclude the personal liability of the agent, but in 
reference to the expression “ as agents ” and to the 
importance of the form of the signature several 
of the members of the court expressed a strong 
opinion. James, L.J. at p. 359, referring to Paice v. 
W alker (L. Rep. 5 Ex. 173) says this: “ As to 
Paice v. W alker (sup.), I  cannot conceive that the 
words ‘ as agents ’ can be properly understood as 
implying merely a description. The word ‘ as 
seems to exclude that idea.” Quain, J. says at 
p. 360 : “ I t  seems extraordinary that there should 
be any doubt whether this binds the principal or 
the agent. I t  is said that in order to relieve the 
agent from liability, he must sign ‘ as agent ’ or 
‘ on account of ’ Morand and Co.” I  cannot see 
the necessity for adding those words to the signature 
if you can gather from the contract that he makes it 
on account of Morand and Co. And Archibald, J- 
says at p. 361 : “ The usual way in which an agent 
contracts so as not to render himself personally 
liable is by signing as agent.” The decision in 
Gadd v. Houghton (sup.) must, I  think, be treated as 
containing the rule of construction to be applied 
where an agent signs a contract such as the one in 
that case “ as agent.”

In  the present case the document under con
sideration is a charter - party. The agent i® 
described in the body of the document as the 
charterer, but he signs as agent. If  it is correct to 
consider that a signature “ as agent ” controls the 
entire document,.unless a clearly expressed intention 
to the contrary appears, I  do not find anything m 
the charter-party under consideration which is, m 
my opinion, a sufficient expression of such an 
intention. I  do not think that the authorities 
dealing with the cases of charter-parties to which I  
have referred, are opposed to this view, and I  think 
that it is to the interest of the commercial com
munity generally that a signature “ as agent 
should have a generally accepted meaning as a 
deliberate expression of intention to exclude any 
personal liability of the signatory, and that m 
reference to the meaning to be attributed to such a 
signature, a distinction should hot be drawn 
between classes of contracts, nor should it be con
sidered necessary to search each clause in a possibly 
long and complicated printed document in order to 
discover some ambiguous expression on which 
found an argument that the parties intended that 
the agent should be personally liable. I  differ on 
such a matter from so very experienced a judge a® 
Bailhache, J. with considerable hesitation, but I  n° 
not feel the difficulty he felt in relation to the 
provision for giving notice to the charterer which 
would, as it seems to me, be complied with by giving 
notice to the person whom the principal appointed 
as his agent with authority to describe himself a® 
charterer, though at the same time limiting hi® 
personal liability; nor for the reasons which t 
have endeavoured to explain do I  share the learne 
judge’s view in drawing the distinction which h
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suggests may well be drawn between charter- 
parties and contracts made by brokers. There are, 
of course, certain classes of documents, such as 
cheques, bills and promissory notes to which the 
considerations as to signing “ as agent ” do not 
apply- I  only mention this fact in order to make it 
clear that nothing that I  have said in this judgment 
applies to such documents as these. For the 
reasons I  have given I  think that the appeal 
succeeds, and the judgment must be set aside, and 
entered for the defendants with costs here and 
below.

Sceutton, L.J., read the following judgment: 
The charter-party in this case began : “ I t  is this 
day agreed between Thomas H. Seed and Co. Ltd., 
agents for the owners of the steamship A riadne  
Irene  and James McKelvie and Co., Newcastle-on- 
Tyne, charterers.” It  was signed “ ‘ By authority 
of owners, for Thomas H. Seed and Co., Ltd. 
A. D. Cadogan, as agents,’ and ‘ For and on behalf 
of James McKelvie and Co., as agent or agents ’—- 
the writing is not clear—‘ J. A. McKelvie.’ ” The 
owners of the steamer, the Ariadne Steamship 
Company Limited then sued James McKelvie 
and Co., as charterers, for demurrage which by the 
charter, was to be paid by “ charterers.” The 
defendants contended they were not liable, as they 
Were only agents without personal liability. 
Bailhache, J. decided against them on the authority 
pf Lennard  v. Robinson (sup.) which is very similar 
in its facts..

The defendants appeal, contending amongst other 
things, that Lennard  v. Robinson (sup.) was wrongly 
decided. The argument before us let loose the 
bewildering number of authorities with which all 
Who have experience of this branch of the law are 
acquainted. After hearing them Parker, J. in 
Chapman v. S m ith  (96 L. T. Rep. 662) ; (1907) 
2 Ch. 97) was driven to say (p. 103), that he need 
not consider them as the question was in each case a 
question of construction, having regard to the 
surrounding circumstances. This of course, makes 
any one case of very little use as a guide how the 
court will decide another case, but is a tempting 
conclusion when one considers the conflicting 
character of the decisions reported. If  it is possible 
to find any principles that should guide »future 
controversies, the attempt should bo made. P rim d  
Jade  the persons liable on a written contract, the 
parties to it, should be discovered from the writing 
ffself. I t  is possible, however, to add by oral 
evidence the liability of a party to that of the party 
named in the instrument, as where evidence is given 
"O bind an undisclosed principal of the named party 
out in such a case the named party remains liable 
even if the other party knew he was an agent. Both 
nndisclosed principal and his agent described as a 
Party may be liable, see the well-known case of 
H igg ins  v. Senior (8 M. & W. 834). It  is possible also, 
according to 'Wake v. H a rro p  (6 H. A N. 768) to 
uischarge a person stated as a party in an instrument 
oy evidence that it was orally agreed between the 
Parties that he should not be liable but his principal 
uould, though the members of the court did not 

agree whether it was a good defence in law, or only 
ln equity.

Wilde, B., following Lennard  v. Robinson (sup.), 
j’,' ‘ 71, thought it was a bad plea in law. Bramwell,

•> who thought it was a good plea in law, dis- 
nguished Lennard  v. Robinson (sup.), inasmuch 
s >n that case there was only knowledge of agency, 
nd this was consistent with the agent’s taking

a personal liability ; no agreement that he should 
not be liable was alleged. The House of Lords in
Fred. D rughorn L im ite d  v. Rederi Aktiebolaget 
Transa tlan tic  (14 Asp. Mar. Law Cas. 400; 120 
L. T. Rep. 70; (1919) A. C. 203) allowed 
evidence to be given to add the liability and 
rights to sue of an undisclosed principal of a 
person described as “ charterer ” on the ground 
that a person described as “ charterer ” might yet 
be an agent; but Lord Sumner expressly states 
that the person described as “ charterer,” though 
he proved an undisclosed principal, “ was personally 
liable to perform the obligations which the contract 
imposed on the charterers.” The old form of 
cesser clause expressly provided that as the 
charterer entered into the charter on behalf of 
another his liability as charterer ceased on the 
happening of certain events, recognising that 
many shippers of cargo appeared as charterers 
on the terms that they should cease to be liable 
when they had shipped the cargo. On principle 
it seems to me that there are two places in the 
contract of special importance in ascertaining 
who is personally liable on it. The first is the 
description of the parties to the contract; the 
second is the form in which they assent to the 
contract by affixing their signature. Where in 
both cases they describe themselves as agents, 
it is almost impossible they should be held liable, 
except in the case of deeds. Where in neither 
case do they qualify their liability, it is almost 
impossible they should escape liability. What is 
to happen where they assume personal liability 
in the one place and describe themselves as agents 
in the other ? It  appears to me, to use the words 
of Archibald, J. in Gadd v. Houghton (sup.), you 
must be able to gather that they contract only 
as agents—that is, that they undertake no personal 
liability, but merely as agents effect a contract on 
which their principal is the only contracting party. 
Mellish, L.J. in Gadd v. Houghton (sup.) treated 
unqualified signature as p r im d  fac ie  implying 
liability, and requiring “ something very strong 
on the face of the instrument ” to displace it. 
The same view was stated by the majority of the 
Court of Appeal in H . 0 . B rand t and Co. v. H . N . 
M o rr is  and Co. L im ite d  (117 L. T. Rep. 196 ; (1917)
2 K. B. 784). The facts which displaced the strong 
p r im d  fac ie  presumption in Gadd v. Houghton (sup.) 
were that the purchaser told a broker in I.iverpool 
to “ telegraph out ” (to ¡Spain) “ an order on my 
account for . . . oranges of the brand James
Morand and Co. . . . f.o.b.” The broker
telegraphed out the order to James Morand and 
Co. and received an acceptance. So far the 
transaction was clearly between the buyer and 
James Morand and Co. The broker then sent a 
sold note to the buyer: “ We have this day sold 
to you on account of James Morand and Co.’ 
and signed without qualification.

The court held that the transaction so effected 
displaced the presumption, and the first letter of 
the buyer seemed to exclude any idea of a contract 
with the broker. I t  appears to me that unqualified 
description as a party to the contract is at least 
equally strong as importing personal liability as 
unqualified signature, unless negatived by very 
strong language in the rest of the contract, and 
that a later description as agent does not necessarily 
exclude personal liability, particularly when the 
person described as a party is himself going to 
perform some of the duties of a charterer. It is
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true that the signature assenting to the terms of 
the contract is affixed “ as agent,” but it assents 
to the terms of a contract in which the writer is 
described as a party to the contract. The person 
supplying and loading the cargo and to whom 
telegraphic advice of readiness to load is addressed 
is frequently the person described as charterer; 
and it was for his benefit that the cesser clause in 
its original form was inserted to free him from his 
original liability when he had completed the 
shipping of the cargo, a lien on which would provide 
security for the performance of the rest of the 
obligations. This position of shippers undertaking 
the first obligations of charterers has been recognised 
in numerous cases which I  gather we are invited 
to overrule. In  Cooke v. W ilson (1 C. B. (N.S.) 153), 
in 1856, the charter was made between Wilson 
and Cooke on behalf of the Geelong and Melbourne 
Railway Company to ship goods in England and 
deliver them to Geelong in Australia, and signed 
in Cooke’s name without qualification. Cooke 
was held a party and liable, as there were things 
in the charter he was to do, and the description 
did not exclude his personal liability. Lennard  v. 
Robinson (sup.) was decided by the Queen’s Bench 
in 1855. Robinson and Fleming, merchants, were 
one of the named parties to the contract and signed 
by authority of and as agents for Mr. A. H. 
Schwedersky of Memel. The charter contained 
a number of terms that “ merchants ” should 
perform, and again the description as a party to 
the contract was held sufficient in spite of the 
signature. In  P arker v. W in low  (sup.) in 1857, 
the charter was between Parker and G. W. Winlow, 
agent for E. Winlow and Son, and was signed 
G. W. Winlow in his own name. Martin, B. and 
the Court of Queen’s Bench held G. W. Winlow 
liable, Lord Campbell saying that a man might 
pledge his personal liability, though he was agent, 
as both agent and personally liable. These cases 
were decided on the lines on which Bailhache, J. 
decided the present case. He also refers to the 
terms of the charter in this case which the de
fendants would be concerned with, shipment and 
sailing telegram, and he follows Lennard  v. Robinson 
(sup.). He adds a remark with which I  entirely 
agree: “ I  may perhaps add that in my opinion 
it requires clearer words of intention to exonerate 
a merchant who allows himself to be described 
in a charter-party as charterer from personal 
liability than are necessary in contracts made by 
brokers who may be presumed from the very fact 
of their calling to be acting as agents merely and 
not as principals.” I  also think that when the 
facts of Cadd v. Houghton (sup.), a case of broker’s 
liability, are appreciated, it is quite unnecessary 
to conclude that the Court of Appeal meant to 
lay down a principle which would overrule at least 
three decisions on a different form of business 
which had then stood for twenty years without 
question. For these reasons I  concur in the 
judgment of Bailhache, J. and think the appeal 
should be dismissed with costs.

A t k i n , L.J. read the following judgment.—This 
case raises anew the question as to the effect to be 
given to the words “ as agents ” qualifying the 
signature to a written agreement. In  the present 
ease the dispute arises over a charter-party, but 
a charter-party differs not from any other contract 
in respect of the principle applying to its formation 
and construction, and I  apprehend the dispute 
must be determined on principles common to con

tracts as a whole. A contract in writing appears 
to be a term capable of more than one meaning. 
The parties may agree verbally, and subsequently 
may reduce the terms of their agreement into 
writing. If  such is their intention the terms can 
only be ascertained by the construction of the 
writing; the assent of the parties to those terms, 
if they have not signed the document, may be 
proved by parol evidence. If  the parties have 
signed it, or if the document itself constitutes the 
contract, i.e ., if the parties only arrive at a consensus 
ad idem  by assenting to the written terms by adding 
their signature as part of the document, their assent 
is conclusively proved by the signature. The terms 
of the contract to which they have assented will 
be ascertained from the body of the document. 
One of the material terms is the identity of the 
parties between whom it is made and this term 
may be only apparent from the signature. “ We 
mutually agree, &c., signed A. and B.,” shows 
that the parties to the agreement are the two 
signatories. But when the assent of the party 
sought to be charged is proved it matters not what 
the terms of the contract expressed in the body 
of the document may be. Signature uncondition
ally appended is proof of unconditional assent 
to the terms recorded in the body of the contract. 
I f  the body of the contract records that the signer 
is a party or leaves the name of the party to be 
inferred from the signature, the signature will be 
proof that the signer has assented to a contract 
made with him. The contract may, however, 
record that the contract is made between A. and B. 
acting by his agent C., and may be signed by C., 
in which case C. has assented to a contract between 
A. and not C., but C.’s principal B. But the assent 
signified by the signature may be qualified so a3 
to show that the signer is not assenting uncon
ditionally to the contract, but is assenting in a 
representative capacity on behalf of a principal- 
“ B. by C. his attorney,” written by C. is plainly 
an assent only by B. “ C. on behalf of B.” is, * 
think, equally plain an assent of C. to the contract 
not so as to bind himself but to bind B. If  the 
assent to the contract clearly appears from the form 
of the signature to be qualified it appears to me 
to be impossible to charge the signer on the footing 
that there is an unqualified assent by him. Thu® 
in the two instances given above, “ B. by C. hi® 
attorney,” or “ C. on behalf of B.,” it would seexn 
irrelevant that the body of the contract expressed 
the contract to be made between A. and C. 'J' 
has not assented to such a contract. On the other 
hand, the party signing may append words to h1® 
signature which leave it doubtful whether he intend® 
an unqualified assent, e.g., he may sign “ C., broker, 
or “ C., agent.” In  such a case you must look t° 
the body of the contract to see whether C. "'aS 
intended to be a party or not. If  the contract doe® 
not purport to be made with him, but with someone 
else, or uses words that make it plain that the only 
contracting party is C.’s principal, disclosed °r 
undisclosed, C. will not be chargeable. Some 
confusion, I  think, has been introduced into t*1® 
cases by not sufficiently distinguishing between 
cases of construction of the body of the contra® 
and cases turning on the proof of assent to to 
signature. There can be little doubt that to 
I aw on the matter has not been uniformly stated, 
and that it has required some time to settle 1 • 
What words in the body of the contract are sufficied 
to negative personal liability and what word
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qualifying signature sufficient to negative assent 
as principal were up to 1876 in doubt. But since 
June 1876, when the case of Gadd v. Houghton (sup.) 
was decided in the Court of Appeal by James, 
Mellish, and Baggallay, L.JJ. and Quain and 
Archibald, JJ., I  have always understood the law 
to be that the words “ on account of ” and the 
words “ as agents ” are conclusive when qualifying 
the signature to negative liability as principal, 
and that whether the actual principal is disclosed 
or not. If  there is a principal, the principal is 
bound, if not, the agent may be liable for breach 
of warranty of authority, but not otherwise. If  
used in the body of the document they are very 
strong to negative liability, but as you must read 
the document as a whole you may possibly find 
other words and clauses so plainly indicating 
personal liability that they outweigh the words 
in question. As qualifying signature, however, 
they may have been used for thirty-five years in 
business transactions as negativing personal 
liability, and since 1876 there has been, so far as I  
can discover, no decision to the contrary. As is 
plain from cases prior to Gadd v. Houghton (sup.) and 
from Archibald, J.’s judgment in that case, the 
qualification of the signature “ as agents ” had been 
usual before 1876 to negative personal liability. 
That decision merely gave it final authority. To 
my mind, it is irrelevant to consider whether the 
qualifying words occur more than once in the docu
ment on the principle that what I  say three times 
18 true, but what I  say once is doubtful. If  the 
Words qualify the signature they qualify the assent 
and nothing more matters. I t  follows from what 
I  have said that in my opinion the case of Leonard  v. 
Robinson (sup.), decided in the year 1855, while 
the law was still unsettled, was wrongly decided 
and should no longer be treated as an authority, 
fn so deciding I  am fortified by the view expressed 
■>' the learned editors of Smith’s Leading Cases, 

°f whom the late Lord Collins was one, in the 
edition published next after the decision in Gadd v. 
Houghton (sup.) that Lennard  v. Robinson (sup.) 
must be considered of doubtful authority. I  
think, therefore, that the defendants in this case 
who were conceded below to have signed as agents 
and whose signature, on looking at the original, 
i  consider to be in that form plural and not singular, 
)Yere not personally liable on the contract. But 
d the distinction between the signature as recording 
assent and the body of the contract as recording 
the terms were not well founded, I  agree entirely 
With the judgment of Bankes, L.J., in holding that 
*m the construction of the document as a whole 
the same result is arrived at. In  De&landcs v. 
Gregory (sup.) in 1860, where the signature to a 
charter-party was “ For Samuel Ferguson, Esq., 
m Anamabr, Gregory, Brothers, as agents,” 
Williams, J., delivering the judgment of the 
Exchequer Chamber, said: “ It  would require 
extremely plain words in the body of the contract 
to control the effect of that mode of signature.” 
r*s I  have said, I  think that now no words in the 
body could control it, but if they could, there are 
!l° such plain words here. The words relied on in 
he body as to notice to the charterers of readiness 

.° hiad and so on, are words which would appear 
m the printed clause though the charter which is 
expressed to be a Mediterranean coal charter, had 
®en expressly made with a named foreign charterer. 

~mey would obviously be complied with by notice 
0 llm known charterer’s agent in this country.

If  the question arose I  should find it difficult to 
distinguish between the position of Messrs. Seed and 
Co., Limited, agents for undisclosed owners and 
the defendants, agents for undisclosed charterers. 
No one, I  think, would construe the charter-party 
as one where Messrs. Seed and Co., Limited were 
contracting as owners, and, in my opinion, no one 
should hold the defendants are contracting as 
charterers. I  think that the appeal should be 
allowed and judgment entered for the defendants 
with costs here and below. A ppea l alUrwed_

Solicitors: for the appellants, Thomas Cooper & Co. ; 
for the respondents, Downing, M idd le ton  and Lem s.
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(B e fo re  M cC a r d i e , J . )

D i a m o n d  A l k a l i  E x p o r t  C o r p o r a t io n  v . H .
B o u r g e o is , (a)

Contract— Sale o f soda ash on c .i.f. terms— V a lid ity  
o f sh ipp ing  documents tendered as b il l  o f  lad ing  
and p o lic y  o f  insurance respectively— B uyer's  
rig h t to reject — M a rin e  Insurance A c t 1906 
(6 Edw. 7, c. 41), ss. 21, 22, 50 (sub-s. 3), 90.

A  contract provided fo r  the sale o f goods to be shipped 
fro m  Am erican seaboard c .i.f. Gothenburg. Under 
the contract the sellers tendered, w ith  the invoice 
fo r  the goods, two documents p u rp o rtin g  to be a 
b il l  o f lad ing and a p o licy  o f insurance respectively. 
The m ateria l p a rt o f the b i l l  o f lad ing  was as 
fo llo w s : “  Received in  apparent good order and  
condition from, . . . to be transported by the
steamship Anglia, now ly in g  in  . . .  or 
fa i l in g  shipment by said steamer in  and upon a 
fo llow ing  steamer, 280 bags dense soda.”  The 
p o licy  o f  insurance was represented by a certificate 
o f insurance issued by an A m erican  insurance  
corporation, which, as declared by the certificate, 
“ represents and takes the place o f  the po licy  and  
conveys a ll  the rights o f the o rig ina l p o licy  holder 
. . . as f u l ly  as i f  the p roperly  was covered 
by a special p o licy  direct to the holder o f th is  
certificate.”

Held, that the buyers were entitled to reject the goods 
under the contract on the ground that proper 
documents had not been tendered by the sellers. 
The b i l l  o f  lad ing d id  not contain an acknowledg
ment that the goods had been shipped and was 
therefore not a good b il l o f lad ing under a c .i.f. 
contract ; no document o f insurance is  good tender 
in  England under a c .i.f. contract unless there is  
an actual po licy  which complies w ith  the provis ions  
o f the M a rin e  Insurance A c t 1906.

S p e c ia l  case s ta te d  b y  a r b i t r a to r s  f o r  th e  o p in io n  
o f  th e  c o u r t .

By a contract in writing, dated the 7th Aug. 1920, 
the Diamond Alkali Export Corporation (hereinafter 
called “ the sellers ” agreed to sell to H. Bourgeois 
(hereinafter called “ the buyer ”) 50 tons soda ash 
for September-October shipment from American 
seaboard at .84.70 per 100 ib. c.i.f. Gothenburg to 
be paid by cash against documents under confirmed
<a )  R e p o r te d  by  K  F  B l a k is t o n , E s q  . B a r r is t e r  at- 

L a w .
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banker’s c re d it a t  London. The  said con trac t 
con ta ined  (inter alia) th e  fo llo w in g  condtions :

Seller not liable fo r failures or delays in  delivery 
due to  strikes, lockouts, fire, accident, embargoes, 
stoppage of navigation, lack of transportation, war 
restrictions or seizures by any governmental agency 
or any contingencies whatever beyond sellers’ control. 
I n  case any deliveries are delayed owing to any such 
contingency the delayed shipments shall be made 
as soon as possible a fte r such contingency has been 
removed, or such shipments may be cancelled at 
sellers’ option. Date of b i l l  of lading is to  be con
sidered date of shipment.

D isputes as to  th e  m eaning o f the  said con trac t 
arose between th e  parties, who u lt im a te ly  agreed 
to  re fe r th e  same to  a rb itra tio n . Before the 
a rb itra to rs  th e  sellers alleged th a t  the  buyers had 
co m m itte d  a breach o f the  said co n tra c t b y  refusing 
o r neglecting to  accept and pay fo r  the  goods sold 
thereunder in  accordance w ith  th e  term s and con
d itio n s  thereof.

The  b u ye r denied his alleged breach o f con trac t 
on th e  fo llo w in g  grounds :

(а) T h a t th e  goods tendered o r de livered by 
sellers were n o t tendered o r de livered in  accordance 
w ith  the  te rm s and cond itions o f the  said con trac t, 
n o t hav ing  been shipped u n t i l  the  8 th  or 9 th  Nov. 
1920.

(б) T h a t sellers d id  n o t present to  buye r the 
co n tra c tu a l docum ent aga inst w h ich  he was 
requ ired  to  pay fo r  the  said goods, nam ely, a b il l 
o f la d in g  in  p roper fo rm  and an approp ria te  p o licy  
o f insurance together w ith  th e  invo ice  fo r  th e  said 
goods.

T he  sellers fu r th e r  contended th a t  th e y  were 
excused fro m  sh ipp ing  the  said goods w ith in  the 
t im e  specified in  the  said con tra c t b y  reason of 
accident, embargo, stoppage o f nav iga tion , lack 
o f transpo rta ion , w a r res tric tions, o r seizure by  
governm enta l agency or o ther contingency beyond 
th e ir  con tro l w ith in  th e  m eaning o f the con trac t, 
and  th a t  the  con trac tua l documents had been d u ly  
presented to  the  buyer, and were in  p roper fo rm , 
and suffic ient, according to  m ercan tile  usage or 
custom  and law.

The a rb itra to rs , a fte r hearing th e  parties, 
pub lished  th e ir  <pward in  th e  fo rm  of a special case 
fo r th e  op in ion  of th e  co u rt as fo llow s :

Sp e c ia l  Ca s e .

The transport o f goods fo r export is regulated in 
America by the general operating committee, and 
no railroad company in  America is perm itted by law 
to  accept car-load quantities of goods intended for 
export unless the exporter presents a perm it from  
the traffic  contro l manager (New York) of the 
American R ailw ay Association which specifies the 
p o rt from  which the shipment is to  be made and 
is obtainable only a fter the exporter has produced 
evidence th a t he has defin itely arranged fo r the ship
ment to  be made by a particu lar steamer to  sail a t a 
specified date from  th a t port. A fte r accepting such 
goods fo r shipment the railroad company is bound 
to ship same via the route and po rt specified in  such 
perm it, and neither the railw ay company nor the 
exporter can d ive rt the shipment from  the route 
or the po rt specified therein. In  pursuance of the 
requirements of American law, sellers arranged shortly 
after the said contract was made fo r the goods which 
they had agreed to  sell to  buyers as aforesaid to  be 
carried in  the Swedish steamship Anglia, which was 
orig ina lly  scheduled to  sail from  Philadelphia for 
Gothenburg on the 13th Oct. 1920, and obtained 
from  the tra ffic  control manager (New York) a perm it

which enabled them to despatch the said goods for 
shipment accordingly. The said goods were only 
delivered to  the Baltim ore and Ohio Railroad, and 
arrived on the 11th Oct. 1920 a t Philadelphia where 
they were unloaded on the dock on the 13th Oct. 1920 
fo r shipment by the steamship Anglia. The said 
steamship Anglia d id  not sail from  Philadelphia on 
the 13th Oct. 1920 as orig ina lly  intended and advised. 
She d id  no t arrive a t Baltim ore u n t il the 15th Oct. 
1920, and d id  no t arrive a t Philadelphia u n t il after 
the 4th Nov. 1920, on which date she le ft Baltimore 
fo r th a t port. The said steamship’s date of sailing 
from  Philadelphia was firs t postponed from  the 13th 
to  the 28th Oct. 1920, and then to  the 30th of that 
m onth on account of the steamer being kept by  her 
owners a t Baltim ore awaiting cargo there. Thereafter 
she was delayed by her owners fo r the same reason 
from  day to  day, and d id  no t actually clear from 
Philadelphia u n t il the 9th Nov. 1920, when she sailed 
fo r Gothenburg w ith  the said goods on board. Sellers 
consent was no t asked fo r or given to any postpone
ment of the sailing date of the said steamship, and such 
delay was a t a ll times beyond sellers’ control. The 
b il l  of lading the date of which according to the said 
contract is to  be considered as the date of shipment 
is dated the 8th Nov. 1920.

No vessel carrying general cargo fo r Gothenburg 
other than the steamship Anglia sailed from  Phila
delphia between the 13th Oct. 1920 and 9 th  Nov. 1920, 
b u t there were and norm ally are more frequent sailings 
of such vessels from  either New Y ork  or Baltimore. 
Sellers m ight have selected either of the la tte r ports 
in  the firs t instance, or a lte rna tive ly  i t  was to  have 
been possible to  transport the said goods from  Phila
delphia to  New Y o rk  or Baltim ore, and ship them 
by a vessel sailing from  one of the la tte r ports before 
the 31st Oct. 1920, i f  a fresh perm it had been obtained 
from  the tra ffic  contro l manager (New Y ork), and the 
said goods had arrived in  tim e fo r such shipment. 
I t  was no t suggested th a t in  the circumstances the 
sellers would have had any d ifficu lty  in  obtaining 
a fresh perm it, bu t i t  would have taken two or three 
days to obtain, and by the tim e the sellers knew 
defin itely th a t the steamship Anglia would not sail 
u n til a fte r the 31st Oct. 1920, i t  was too late to  obtain 
such a perm it and transport the said goods from 
Philadelphia so as to ensure the ir being carried on 
a vessel sailing from  another po rt on or before that 
date.

A  true  copy of the b ill o f lading given by  or on 
behalf of the owners of the said steamship A rvjlvi 
is annexed hereto, and is to  be taken as pa rt of this 
case.

I t  was objected by or on behalf of the buyer that 
i t  was not in  the usual and proper form  by reason 
of the said goods being described therein as having 
been “  Received in  apparent good order and condition 
to  be transported by the steamship Anglia instead 
of as ‘ shipped ’ per steamship Anglia.”

A  true copy of the certificate of insurance effected 
upon the said goods is annexed hereto, and is to  be 
taken as part of th is case.

I t  was objected by or on behalf of the buyer tha ■ 
he was entitled  to  a policy of insurance and not obliged 
to accept a certificate of insurance in th a t form. ln e 
original b ill of lading and certificate of insurance 
were presented w ith  an invoice fo r the said goods to 
the buyer on or about the 24th Nov. 1920, fo r paymen^ 
against the said documents of the price of the aai 
goods in accordance w ith  the terms and conditions 
of the said contract, bu t payment was deferred by 
or on behalf of the buyer.

The questions fo r the opinion of the court are w* 
fo llow ing :

(1) W hether upon the true construction of the s»1 
contracts the fa ilure to  ship the goods u n til aue 
the 31st Oct. 1920, was in  the circumstances here»1̂ 
before stated due to an accident, embargo, stopp®#
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°f navigation, war restrictions or seizures by any 
governmental agency or any contingency whatever 
beyond sellers’ control within the meaning of the 
condition stated in paragraph 2 of this case.

(2) Whether according to the true construction of 
the said contract or the usage or custom of merchants 
and the law of England, the documents presented by 
the sellers, namely the said bill of lading and certificate 
°f insurance were together with the invoice for the 
said goods (which was admitted by or on behalf of 
the buyer) valid and sufficient to entitle the sellers 
to payment of the price of the said goods.

P a trick  Hastings, K.C. and Lo rd  T iverton  for the 
sellers.

J . Compston, K.C., Sim ner, and Kenelm  Preedy 
tor the buyers.

J u ly  1.— M c C a r d ie , J. (after stating the facts) 
read the following judgment.—By a written contract 
of Aug. 1920 the Diamond Alkali Export Corpora
tion of New York sold to H. Bourgeois of London 
bfty tons of soda ash. Shipment was to be 
keptember-October from American sea board. 
Terms of payment were cash against documents 
tinder confirmed bankers credit at London. Price 
t̂ as c.i.f. Gothenburg. The contract contained 
y n te r  a lia ) this condition: “ Seller not liable for 
failures or delays in delivery due to strikes, lockouts, 
Jtre, accident, embargoes, stoppage of navigation, 
lack of transportation, war restrictions or seizures 
by any governmental agency or any contingencies 
tt’hatever beyond sellers’ control. In  case any 
deliveries are delayed owing to any such con
tingency, the delayed shipments shall be made as 
S(>on as possible after such contingency has been 
removed or such shipments may be cancelled at 
sellers option. Date of bill of lading is to be con
sidered date of shipment.” The buyers rejected 
the documents when tendered in London upon 
several grounds, namely (1) That the sellers had not 
shipped the goods until the 8th and 9th Nov. 1920 ;

that a proper bill of lading was not presented; 
'“) that a proper policy of insurance was not 
Presented. The sellers assert that their non-ship- 
htent of the goods in Sept.-Oct. 1920 is met by the 
strike clause. They also assert that the documents 
endered to the buyers complied with the contract, 

ft is admitted, and the award states, that the points 
3*6 to be decided by English law. I  shall not 
arrate the circumstances whereby (as is admitted) 
he goods were not shipped on board till the 8th and 
. Nov. 1920. The facts found fall, I  think, 
ithin the strike, &c., clause. The arbitrators 
?jte that the delay was at all times beyond the 

®uers’ control. The strike clause is very broadly 
"Orded. It  is not confined to prevention. It  
eierg to delay also. The words “ or any contin- 
?̂bcies whatever ” seem to exclude the operation 
1 the ejusdem generis rule. See, for example, 

K^r?.en v. Sylvester ( I I  Asp. Mar. Law Cas. 78 ;
L. T. Rep. 94; (1908) A. C. 395), and Travers
ooper (111 L. T. Rep. 1088 ; (1915) 1 K. B. 73). 

lhat being so, the next question is whether the 
s ,®°f °f the strike clause was merely to save the 
to H 18 r̂om liability, or whether it operated also 
Hot k ai buyers from insisting that the goods had

t been shipped in the months specified in the 
th n r̂aof. Upon the whole I  think that the effect of 
(.i e elause was to enable the seller (if facts within 
Oct Snr*ke danse prevented shipment in September- 

tober) to ship at a later date. I  am not aware
any direct authority on the point. The case of 

own v. T urne r, B rigk tm an  and Co. (12 Asp. 
V ol. X V ., N . S.

[K.B. Div.

Mar. Law Cas. 79; 105 L. T. Rep. 562; (1912) 
A. C. 12) and the like decisions do not really 
touch the point. The decision in Brooke Tool Co., 
v. H y d ra u lic  Co. (122 L. T. Rep. 126) turned 
upon different considerations. The clause must 
be_ read in a fair business sense. I t  effects two 
things. I  think. I t  firstly saves the vendor from 
liability for delay, etc., caused by circumstances 
within the clause ; and, secondly, it enables the 
seller, as a matter of right, to ship as soon as possible 
after the cause of delay has ceased to operate. It  
gives power to the seller to cancel. I t  gives no like 
power to the buyer. In  the case of J . A ro n  and Co. 
v. C om ptoir Wegimont (1921, 3 K. B. 435), I  stated 
my views on the meaning and contractual effects of 
a condition for shipment at a specified time. I  do 
not repeat them. Here an express clause of the 
bargain enables the sellers as a matter of right to 
ship at a later date than that expressed in the earlier 
part of the contract of sale. I  therefore find in 
favour of the sellers on the first objection of the 
buyers.

I t  thus becomes my duty to consider the serious 
and powerfully argued contention of the buyers that 
the documents tendered did not conform to the 
contract. I  will deal with those documents 
separately. I  take first what I  will call for con
venience the bill of lading. That document was 
issued by the Swedish America Mexico Line Limited 
of Gothenburg, Sweden. I t  is dated the 8th Nov. 
1920. It  contains many clauses. The arguments 
before me turned on the earlier words of the bill of 
lading, and those only I  set out. They are these : 
“ Received in apparent good order and condition 
from D. A. Horan to be transported by the steam
ship A n g lia  now lying in the port of Philadelphia 
and bound for Gothenburg, Sweden, -with liberty to 
call at any port or ports in or out of the customary 
route, or failing shipment by said steamer in and 
upon a following steamer, 280 bags dense soda.” 
Perhaps I  should add that the first of the many 
clauses in the bill of lading is this ; “ I t  is mutually 
agreed that this shipment is subject to all the 
terms and provisions of and all the exemptions from 
liability contained in the Act of Congress of the 
United States approved on the 13th Feb. 1893 
and entitled “ an Act relating to navigation of 
vessels, bills of lading, and to certain obligations, 
duties, and rights in connection with the carriage 
of property.” This Act of 1893 provides by sect. 4

That it shall be the duty of the owner or owners, 
master or masters or agent of any vessel trans
porting merchandise or property from or between 
ports of the United States and foreign ports to issue 
to shippers of any lawful merchandise a bill of 
lading or shipping document, stating, amongst other 
things, the marks necessary for identification, 
number of packages or quantity, stating whether it 
be the carriers’ or shippers’ weight, and apparent 
order or condition of such merchandise or property 
delivered to and received by the owner, master, or 
agent of the vessel for transportation, and such 
document shall he p r im a  fac ie  evidence of the receipt 
of the merchandise therein described.” I  call 
attention to the words “ bill of lading or shipping 
document.” The Act recognises that there may be 
shipping documents fulfilling the requirements of 
the section and yet not bills of lading.

Now the buyers strongly contend that the 
document here tendered was not a bill of lading at 
all, and that in any event it was not such a bill of 
lading as was required by the contract. They call

3 N
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attention to the fact that the document does not 
acknowledge the goods to have been actually placed 
on board. I t  merely says that the goods have been 
received “ to be transported by the steamship 
A n g lia .”  They further call attention to the words 
“ or failing shipment by said steamer in and upon 
a following steamer.” I  need scarcely say that I  
appreciate the vital nature of the buyers’ contention 
inasmuch as the form of document now before me is 
of frequent use at American ports. In  order to test 
the matter it is necessary in the first place to con
sider the rights of a buyer under a c.i.f. contract. 
The strike clause here is a mere accident, and does 
not seem to affect the point at issue. For inasmuch 
as the duty of the vendors was to ship as soon as the 
contingency ceased to operate and inasmuch as they 
were able to ship on the 8tji and 9th Nov. 1920, it 
follows that the time of shipment under the contract 
was that date.

What, then, are a seller’s duties and buyer’s 
rights under a c.i.f. contract ? They were stated 
by Lord Blackburn in Ire la n d  v. L iv ingston  (1 Asp. 
Mar. Law Cas. 389 ; 27 L. T. Rep. 79 ; L. Rep. 
5 H. L. 395, at p. 406), where he refers to a “ bill 
of lading.” So, too, in the well-known judgment of 
Hamilton, J. in B id d e ll Brothers v. E . Clemens 
H orst Co. (12 Asp. Mar. Law Cas. 1 ; 103 L. T. 
Rep. 661 ; (1911) 1 K. B. 214, at p. 221), where 
he says : “ I t  follows that against tender of those 
documents, the bill of lading, invoice, and policy 
of insurance which completes delivery in accordance 
with that agreement, the buyer must be ready 
and willing to pay the price.” So per Kennedy, 
L. J. in the same volume at p. 956 : “ How is such a 
tender to be made of goods afloat under a c.i.f. 
contract ? By tender of the bill of lading accom
panied, in case the goods have been lost in transit, 
by the policy of insurance. The bill of lading in 
law and fact represents the goods.” See also 
Scrutton, J. in Landauer v. Craven (12 Asp. Mar. 
Law Cas. 182; 106 L. T. Rep. 298; (1912) 2
K. B. 94, at p. 107). The latest statement is 
the opinion of Lord Birkenhead in Johnson v. 
T a y lo r Bros, and Co. L im ited  (122 L. T. Rep. 130; 
(1920) A. C. 149), where he says in speaking of 
the duties of a vendor under a c.i.f. contract: 
“ He is bound in the second place to tender to the 
purchaser within a reasonable time after ship
ment the shipping documents, for example, the 
bill of lading and a policy of insurance reasonably 
covering the value of the goods.” I  should mention 
also the notes to Scrutton and Mackinnon on 
Charter-parties, art. 59. If  then a vendor under 
an ordinary c.i.f. contract is bound to tender a 
bill of lading, the question next arising is : What 
is meant by a bill of lading within such a contract ? 
The contract decides the right of the buyer. The 
question I  feel is not as to the meaning of the phrase 
in a particular Act of Parliament or as to the 
possible meaning under other forms of contract. 
Nor is it material that a buyer objects to the 
document for ulterior motives. See, for example, 
Lord Cairns in Bowes v. Shand (3 Asp. Mar. 
Law Cas. 461 ; 36 L. T. Rep. 857 ; 2 App. Cas. 
455, at p. 465) and per Lord Hatherley in the 
same volume, at p. 476. A buyer, as those 
noble Lords pointed out, is entitled to insist on the 
letter of his rights. As Lord Hatherley said: 
“ You must bring the buyer within the four corners 
of the contract.” A buyer, moreover, may have 
obvious business reasons for so insisting as he may 
have to implement his own bargain with rigorous

sub-vendees. Now I  consider that the phrase 
“ bill of lading,” as used with respect to a c.i.f- 
contract, means a bill of lading in the sense estab
lished by a long line of legal decisions. Unless 
this meaning be given the matter is thrown into 
confusion. In  art. 3 of Scrutton and Mackinnon on 
Charter-parties and Bills of Lading, 10th edit., 
is a definition which says, “ A bill of lading is a 
receipt for goods shipped on board a ship, signed 
by the person who contracts to carry them, or his 
agent, and stating the terms on which the goods 
were delivered to and received by the ship. 
This statement suggests at once an obvious and 
serious distinction between a receipt for goods 
actually shipped on board a particular ship and a 
receipt for goods which are at some future time to 
be shipped on board either a particular ship or an 
unnamed ship to follow her. This business 
distinction and varying results of the two seem to 
me to be plain. The legal distinction seems to me 
to be equally plain. From the earliest times a 
bill of lading was a document which acknowledged 
actual shipment on board a particular ship. I® 
Bennett’s History of the Bill of Lading (Cambridge 
Press 1914), at p. 8 is this passage : “ Desjardins 
says that towards the close of the sixteenth century 
the use of the bill of lading was widespread. He 
quotes a definition from Le Guidon de la mer, ® 
document of that epoch, which defines the bill 
lading as “ the acknowledgment which the master 
makes of the number and quality of the goods 
loaded on board ” : (see Desjardin’s Traité de 
Droit Commercial Maritime, tome 4, art. C04. 
Paris, 1885). I t  is clear, I  may add, that the bill 
of lading sprang from the ship’s book of lading, 
which was a document of weight, showing the goods 
actually put on board. The famous case of 
L ickbarrow  v. M ason (5 Term Rep. 683) "'as 
discussed. I t  decided that bills of lading were 
transferable by the custom of merchants. The 
finding of the jury as to the custom is set out at 
p. 685 as follows : “ By the custom of merchant0, 
bills of lading, expressing goods or merchandizes 
to have been shipped by any person or persons to 
be delivered to order or assigns, have been, and are, 
at any time after such goods have been shipped* 
and before the voyage performed for which they 
have been or are shipped, negotiable and trans
ferable by the shipper or shippers of such go0“3 
. . . i  c. . . . The word ‘ negotiable ’
that special verdict means no more than the worn 
‘ transferable ’ or ‘ assignable.’ ” See Scrutton °n 
Charter-parties, art. 56 (note 1). I  am not aware 
of any decision which has modified the finding 0 
the jury in L ickbarrow  v. M ason  as to the subjec 
matter to which alone the custom of transferability 
applied. Apparently that custom and that custom 
only was operative when the Bills of Lading -»°. 
1855 (18 & 19 Viet. c. 3) was passed. Now tb® 
Act expressly recites the custom found in i* 6* 
barrow  v. M ason, and then proceeds : “ And where®3 
it  frequently happens that the goods in respe° 
of which bills of lading purport to be signed bay 
not been laden on board.” It  thus seems pi®1 
that the Act was referring to documents ackn0"’ 
ledging an actual shipment on board a specified ship- 
I  need not refer to sects. 1 and 2 of the Act. H®
sect. 3 says : “ Every bill of lading in the hands of
a consignee or endorsee for valuable considerate0̂  
representing goods to have been shipped on b°®̂ _ 
a vessel shall be conclusive evidence of such sWP 
ment as against the master or other persons sigm®b
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the game . . . ” ic . I t  seems clear that no
assignee can invoke the benefits, for example, of 
sect. 3 unless the document actually asserts that 
the goods have been shipped on board. The 
whole point of the section seems to go if the docu
ment does not contain such an assertion. I  will 
refer to this Act later.

In  Blackburn on Sale, 3rd edit., p. 421, is this 
statement: “ A bill of lading is a writing signed 
on behalf of the owner of the ship in which the 
goods are embarked acknowledging the receipt of 
the goods and undertaking to deliver them at the 
end of the voyage (subject to such conditions as 
may be mentioned in the bill of lading).” The 
common type of a bill of lading is given in Carver 
°n Carriage by Sea, 6th edit., sect. 54. I t  is 
Worthy of observation that in the U.S.A. case of 
Rowley v . B igelow  (12 Pick. 307 Mass.) Shaw, C.J. 
said : “ The bill of lading acknowledges the goods 
to be on board and regularly the goods ought to 
he on board before the bill of lading is signed.” 
hee the note in Parsons on Shipping (Boston), 
"°h 1, p. 187, where the learned author somewhat 
Pointedly says: “ I t  is a fraud on the part of the 
master to sign the bills before the goods are on 
board.” In  Benjamin on Sale, 6th edit., p. 846, 
If this passage giving the result of the cases : 

When delivery is to be made by a bill of lading 
the rule is that the seller makes a good delivery 
>f he forward to the buyer, as soon as he reasonably 
can after the shipment, a bill of lading whereunder 
the buyer can obtain delivery duly indorsed, 
effectual to pass the property or the goods, made 
°ut in terms consistent with the contract of sale, 
and purporting to represent goods in accordance 
"nth the contract and which are in fact in accord
ance therewith.” Apart from any authority to 
the contrary it seems to me that I  must hold that 
the document here is not a bill of lading within 
1 0-hf- contract before me. I t  does not acknow
ledge the goods to be on board a specific ship, nor 
noes it acknowledge a shipment on board at all. 
ft leaves it uncertain as to whether the goods will 
come by the A n g lia  or some following ship. The 
Word “ following ” is loose and ambiguous in itself, 
the document does not even say “ immediately 
allowing,” nor does it indicate that the “ following 

®hip ” will belong to or be under the control of 
the person who issues the bill of lading. The 
°cument seems to me to be (in substance) a mere 

feceipt for goods which at soma future time and 
y some uncertain vessel are to be shipped. I t  is 

hot even in the form of the New York Produce 
Exchange bill of lading set out in Carver, 6th edit., 
aPpendix A, p. 971. The buyer is left in doubt 
as to actual shipment and actual ship. The sellers, 
owever, submit that I  am bound by the opinion 
I the Privy Council in The M arlborough H i l l  (15 

llfP- Mar. Law Cas. 163 ; 124 L. T. Rep. 645 ; 
i °2l) 1 A. C. 444). The buyers, on the other 
and, contend that that opinion is erroneous and 
cat I  ought not to follow it.

f need not scarcely state the deep diffidence and 
Ojbarrassment I  feel in discussing that weighty 
Pinion. As Lord Phillimore himself, however, 

Halted out in D u lie u  v. White (85 L. T. Rep. 126 ; 
ad • )  ̂ K -R  669, at p. 683) a Privy Council 
g vice is not binding on the King’s Bench Division 
, Wn as to the res decisa. I  wish to point out first 
, at the actual decision in that case was merely 
at the bill of lading there in question (which 
osely resembles the one now before me) fell

[K.B. Div.

within sect. 6 of the Admiralty Court 1865. It  
may be that the phrase “ Bill of Lading ” in 
that section permits of a broad interpretation.

I  point out next that there is no express state
ment in the M arlborough H i l l ,  that the document 
there in question actually fell within the Bills of 
Lading Act 1855. In  the third place it seems 
to me to be clear that the Board did not consider 
the nature or effect of an ordinary c.i.f. contract, 
or the decisions thereon in relation to the question 
before them. The case of Bowes v. Shand (sup.) 
was not even cited to the board. Lord I  hillimore 
in reading the advice of the Privv Council said 
(p. 451) : “ There can be no difference in
principle between the owner, master, or agent 
acknowledging that he has received the goods 
on his wharf, or allotted portion of quay, or his 
storehouse, awaiting shipment, and his acknowledg
ing that the goods have been actually put over 
the ship’s rail.” With the deepest respect I  
venture to think that there is a great difference 
between the two, both from a legal and business 
point of view. Those differences seem to me 
clear. I  need not state them. If the view of 
the Privy Council is carried to its logical conclusion 
a mere receipt for goods at a dock warehouse for 
shipment might well be called a bill of lading. 
At p. 452 of the report the board say : “ Then 
as regards the obligation to carry either by the 
named ship or by some other vessel, it is a contract 
which both parties may well find it convenient 
to enter into and accept. The liberty to tranship 
is ancient and well established, and does not 
derogate from the nature of a bill of lading, and 
if the contract begins when the goods are received 
on the wharf, substitution does not differ in prin
ciple from trans-shipment.”

I  do not pause to analyse these words. I  only 
say that in my own humble view substitution 
and the right of trans-shipment are distinct things, 
and rest on different principles. The passage last 
cited can, I  think, have no application at all to 
a c.i.f. contract which provides for a specific date 
of shipment. It  will suffice if I  say two things. 
First, that in my view the M arlborough H i l l  case 
does not apply to a c.i.f. contract such as that 
now before me. Secondly, the grounds for challeng
ing the dicta of the Privy Council will be found 
in art. 22, and the notes and cases there cited, in 
Scrutton and Mackinnon (10th edit.) as to what 
are called “ through ” bills of lading, in the lucid 
article in the “ Law Quarterly Review ” of Oct. 
1889, vol. 5, p. 424, by Mr. Bateson, K.C., and of 
July 18S0, vol. 6, p. 289, by the late Mr. Carver, 
and in Carver on Carriage by Sea, notes to art. 107.
I  do not doubt that the document before me is 
a “ shipping document ” within the U.S.A. Harter 
Act 1893. I  feel bound to hold, however, that it 
is not a bill of lading within the c.i.f. contract 
of sale made between the present parties.

I  now consider the second document discussed 
before me. The buyers contend that the “ Cer
tificate of Insurance ” tendered by the sellers 
was not a policy of insurance within the c.i.f. 
contract. It  is headed “ certificate of insurance.” 
I t  is No. 767,922. I t  is issued by the Firemen’s 
Fund Insurance Company of San Francisco, 
a well-known office. The substantive words are 
these: “ This is to certify that on the 8th of 
Nov. 1920 this company insured under Policy 
No. 2319 for D. A. Horan, §5790 on 280 bags, 
58 per cent, dense soda ash, N.Y. and L. Test
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valued at sum insured, shipped on board of the 
steamship A n g lia  and/or other steamer or steamers, 
at and from Philadelphia to Gothenburg. And 
it is hereby understood and agreed that in case of 
loss such loss is payable to the order of the assured 
on surrender of this certificate. This certificate 
represents and takes the place of the policy, and 
conveys all the rights of the original policy holder 
(for the purpose of collecting any loss or claims) 
as fully as if the property was covered by a special 
policy direct to the holder of this certificate, and 
free from any liability for unpaid premiums. 
Not valid unless countersigned by D. A. Horan. 
(Signed) F. H. and C. Bobson, Managers. Counter
signed D. A. Horan.” Notice: “ To conform
with the revenue laws of Great Britain in order 
to collect a claim under this certificate it must be 
stamped within ten days after its receipt in the 
United Kingdom.” On the front of the certificate 
are certain conditions of which the first is this : 
“ This certificate is subject to the full terms of 
the policy in respect of being free from claim 
in respect of capture, seizure, detention, or the 
consequences of hostilities.” At the back of the 
certificate, are other conditions which I  need not 
detail. Is this certificate a proper policy of 
insurance within the c.i.f. contract here made ? I  
have read, I  believe, all the cases on the rights 
and obligations of buyer and seller under c.i.f. con
tracts from Ire la n d  v. L iv ingston  (27 L. T. Bep. 79) 
and H ickox  v. A dam  (3 Asp. Mar. Law Cas. 142; 
34 L. T. Bep. 404), to Johnson v. T a y lo r Bros, and  
Co. and others (122 L. T. Bep. 130). Many decisions 
are cited in Benjamin on Sale (6th edit.), p. 850, 
and so on. In  all the cases a “ policy of insurance ” 
is mentioned as an essential document. The law is 
settled and established. I  may point out that 
in B u rs ta ll v. Crimswade (11 Com. Cas. 280) 
it was expressly provided by the contract 
that a certificate of insurance might be an 
alternative for an actual policy. I  ventured 
in M anbre Saccharine Company v. Corn Products 
Company (120 L. T. Bep. 113; (1919) 1 K.B. 198) to 
discuss the relevant authorities, including the lucid 
judgment of Atkin, J. in Groom L im ited  v. Barber (12 
Asp. Mar. Law Cas. 594; 112 L. T. Bep. 301; (1915) 
1 K.B. 316)—a judgment which I  have again 
most carefully read. It  seems plain that a mere 
written statement by the sellers that they hold 
the buyers covered by insurance in respect of a 
specified policy of insurance, is not a policy of 
insurance within a c.i.f. contract: (see the 
M anbre  case (sup.) I t  seems plain also that 
a broker’s cover note or an ordinary certifi
cate of insurance are not adequate agreements 
within such a contract : (see Bailhache, J., in 
W ilson, Holgate and Co. v. Belg ian C ra in  
and Produce Com pany (14 Asp. Mar. Law 
Cas. 566; 122 L. T. Bep. 624; (1920) 2
K. B. 1). Does the present document fulfil 
the sellers’ contractual duty ? In  the W ilson  
Holgate case, p. 7 of L. Bep., Bailhache, J. said: 
“ It  must be borne in mind that in dealing with 
certificates of insurance I  am not referring to 
American certificates of insurance which stand 
on a different footing and are equivalent to policies, 
being accepted in this country as policies.”

I t  will be observed that Bailhache, J. used 
the word “ accepted ” and not the words “ bound 
to accept.” The sellers here rely on that passage 
and also on the notes to Scrutton and Mackinnon on 
Charter-parties, 10th edit., p. 185, where it is said:

“ A certificate of insurance issued by an insurance 
company under a floating policy upon which 
document the company can be sued would suffice 
in any case.” The buyer strongly challenges 
that view, and his counsel require me to express 
an independent opinion on the point.

I  do so with the greatest diffidence and reluctance 
in view of the weight carried by even the dicta of 
such experienced and distinguished judges as 
Scrutton, L.J. and Bailhache, J., I  feel bound to 
express my view not upon a question of business 
convenience, but upon the strict law of the matter. 
I  assume that this document (which is not stamped) 
was given under a floating policy issued by the 
insurance company to P.' A. Horan. Now the 
certificate is not a policy. I t  does not purport to 
be a policy. This is conceded by Mr. Hastings in 
his able argument for the sellers. I t  is a certificate 
that a policy was issued to D. A. Horan, and it 
incorporates the terms of that policy. Those 
terms I  do not know, nor is there anything before 
me to indicate that the buyers knew them. The 
certificate does not show whether that policy was in 
a recognised or usual form or not. The certificate, 
therefore, does not contain all the terms of the 
insurance. Those terms have to be sought for in 
two documents—namely, the original policy and 
the certificate. But even if this document is 
not a policy yet the sellers say it is “ equivalent to 
a policy.” In  connection with that phrase it is wen 
to quote from another part of the judgment of 
Bailhache, J. in the W ilson Holgate case. He says 
at p. 9 of the report; “ He, the buyer, cannot be 
compelled to take a document which is something 
like that which he has agreed to take. He Is 
entitled to have a document of the very kind which 
he has agreed to take or at least one which does not 
differ from it in any material respect.” This leads 
me to ask whether the document before me differs 
in any material respect irom a policy of insurance. 
The latter is a well-known document with clearly 
defined features. I t  comes within definite, estab
lished, and statutory legal rights. A certificate, 
however, is an ambiguous thing ; it is unclassified 
and undefined by law. I t  is not even mentioned in 
Arnould. No rules have been laid down upon 
Would the buyer sue upon the certificate, or upon the 
original policy plus the certificate ? If  he sued 
simply on the certificate, he could put in a part only 
of the contract, for the other terms of the contract, 
namely, the conditions of the actual policy, would 
be contained in a document not in his control, an 
to the possession of which he is not entitled, f 
the third place I  point out that before the buyer 
could sue at all, he would have to show that he "jas 
the assignee of the certificate. See Arnould, 
9th edit., sects. 175-177. In  what way can jj® 
become the assignee ? It  is vital to remember tn 
provisions of the Marine Insurance Act 1906. ,
the -relevant statutory provision is sect. 50 ( [  
which says : “ A marine policy may he assigned by 
endorsement thereon or in any other custonia j  
manner.” This sub-section, however, only ap t1 . 
so far as I  can see, to that which is an act'1 
marine policy. Sect. 90, the interpretation clau® I  
says; “ In  this Act unless the context or subj®  ̂
matter otherwise requires,” policy means 
marine policy.” The Act contains no refere»c ’ 
express or implied, to a certificate of insuranc ' 
Sect. 22 says : “ Subject to the provisions of any 
statute a contract of marine insurance is inadnus 
ble in evidence unless it is embodied in a mar
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policy in accordance with this Act.” If, as is 
admitted, this document be a certificate only, and 
not a policy, it therefore seems not even to be 
admissible in evidence before me. If  the certificate 
does not fall within the Marine Insurance Act it 
appears to be only assignable by writing in accord
ance with the provisions of the Judicature Act 1873, 
s. 25 (6). The certificate may have less legal effect 
than a slip, as to which see Arnould par. 34, and 
sect. 21 of the Marine Insurance Act.

I  mention these considerations briefly. Time 
does not permit to discuss them further or to develop 
their significance or to emphasise the points arising 
under sects. 91 to 95 of the Stamp Act 1891. In  
my view the Act of 1906 deals with marine policies 
only. I t  does not, I  think, cover other documents, 
although they may be said to be the “ business 
equivalent ” of policies. I  do not think that the 
Act of 1906 covers the document now before me. 
In my humble view a document of insurance is not 
a good tender in England under an ordinary c.i.f. 
contract unless it be an actual policy, and unless it 
falls within the provisions of the Marine Insurance 
Act 1906. As to assignment and otherwise I  
must, therefore, hold that the buyers were entitled 
to reject the documents upon the ground that no 
Proper bill of lading and no proper policy of insur
ance were tendered by the sellers in conformity with 
the c.i.f. contract. I  abstain from amplifying this 
judgment by the citation of other authority or the 
mention of further reasons in support of the con
clusions I  have deemed it my duty to state. It  
may well be that this decision is disturbing to 
business men. I t  is my duty, however, to state 
my view of the law without regard to mere questions 
of convenience. I  desire to add four remarks: 
(1) That there is no finding or evidence before me of 
any course of dealing between the parties. (2) That 
there is no finding or evidence before me of any 
custom or general usage which modifies the long and 
clearly established legal rights of a buyer under a 
c.i.f. contract. If  any such custom or usage be 
asserted then the point can be dealt with in some 
future action in the Commercial Court. Whether 
8Uch an assertion can be proved may well be a 
Question of doubt in view of the matters appearing 
m the M anbre  case. See, too, the W ilson Holgate 
case, where Bailhache, J. said : “ I  am not
satisfied that since Ireland, v. Liv ingstone  
was decided any custom has arisen which 
obviates the necessity for a tender by the seller 
°f a policy of insurance if the buyer requires 
m (3) I t  may well be that legislation is needed to 
enlarge the operation of the Bills of Lading Act 1855 
and the Marine Insurance Act 1906. (4) That the 
'mculties indicated in this judgment can be easily, 

Promptly, and effectively met by the insertion of 
appropriate clauses in c.i.f. contracts.
, I'or the reasons given I  find in favour of the 
Uyers with the results stated in the award. The 

filers must pay the costs of the proceedings before

Solicitors for sellers, Cosmo C ran  and Co. ,\ for 
uyers, Swepstone, Slone, Barber, and E llis .

[P r iv . Co .

Suirtcial Committee of tije ̂ ribo Council,

Oct. 28, 31, and Nov. 1,1921, and Feb. 10,1922.
(Present: Lords S u m n e r  and P a r m o o r , and S ir  

A r t h u r  C h a n n e l l .)

T h e  B l o n d e  a n d  o t h e r  s h ip s , (a)

ON APPEAL PROM TH E PRIZE COURT, EN G LAND .

P rize  Court— S h ips oumed by D anzig  corporation— 
Seizure in  B r it is h  p o rt on outbreak o f w ar— 
R equisition—Owners' rig h t to release^—A p p lic 
a b ility  o f Hague Convention— Delinquencies o f 
German forces— Hague Convention, No. V I . ,  
arts. 1, 2, 6—Treaty o f Versailles, P a r t  V I I I . ’, 
annex. I I I . ,  a rt. 1, P a rt X . ,  art. 297.

Three merchant ships, each o f which was under 1600 
tons gross, the property  o f a German corporation  
which had its  head office in  Danzig, were in  B r it is h  
ports a t the commencement o f hostilities, and were 
accordingly detained there. Under Order X X I X .  
o f the P rize  Court Rules 1914 they were then requ i
sitioned fo r  the service o f H is  M ajesty. W hile  
thus requisitioned one o f the ships was lost by 
stranding, and another was sunk by enemy action. 
B y  a decree o f S ir  H en ry  Duke, P . the three vessels 
had been condemned. The owners appealed.

H eld , that the S ix th  Hague Convention having been 
recognised as b ind ing  upon Great B r ita in , i t  
was not possible in  regard to the general 
delinquencies o f the German forces d u ring  the 
war, to f in d  ju r id ic a l grounds fo r  releasing 
H is  M ajesty 's  Government fro m  the ir obligations 
tmder the convention when once they had attached, 
and, the provis ions under art. I I .  against the con
fisca tion  o f enemy merchant ships coming under the 
convention were therefore obligatory. Furthe r, 
there was no evidence o f any conduct on the p a rt o f  
the German Government down to the A rm istice  which  
p u t i t  out o f her power to re tu rn  ships which had 
been detained.

Where a requisitioned sh ip  had been lost the owners 
were entitled to the appraised value o f the ship, even 
although, she had been sunk by German forces, As 
regards the T reaty o f Versailles, w h ile  p a rt V I I I . ,  
annex I I I . ,  a rt. 1 operated to transfer the p roperty  
in  a l l  ships o f 1600 tons gross and upwards, i t  
made no such transfer in  the case o f ships o f less 
tonnage, at least u n t i l  they had been selected fo r  
surrender as p a rt o f those which under the T reaty  
were to be handed over.

B y  P a rt X . ,  a rt. 297, the T reaty d id  not m od ify  or 
annu l the obligation which arose under the Hague 
Convention. Under any order o f release the 
res should not be removed out o f B r it is h  te rrito ry  
fo r  a reasonable time, lest otherwise the T reaty r igh t 
m ight be defeated.

I n  the result, therefore, the appeal succeeded ;  and an  
order was advised that the appraised value o f the two 
lost ships, and the ship rem ain ing  in  specie be 
released to the custodian o f enemy property to be 
delivered up  to the owners i f  after the lapse o f s ix  
months no proceedings had been begun fo r  an order 
fo r  delivery up  to the Crown.

Decision o f  S ir  H enry  Duke, P . reversed (1921) P. 155). 
F urth e r advised on the petitions that the ships, a ll o f 

which were over 1600 tons gross, and in  respect o f

(a )  Reported by E d w a h d  J. M . C h a p l in ,  E s q . .  B arris te r- 
at-Law .
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w hich orders fo r  detention had been made, should be
released to the Crown.

A p p e a l  from the decision of Sir Henry Duke, P., 
reported (1921) P. 155; also petitions and cross
petitions for the release or condemnation of enemy 
ships.

The action was brought by the Procurator- 
General on behalf of the Crown for the condemna
tion of the merchant steamships, Blonde, Hercules, 
and Prosper, as enemy property. The ships were 
in British ports at the outbreak of hostilities in 
1914, and having been seized were ordered by the 
Prize Court to be detained until the conclusion of 
peace or further order. The three ships, each of 
which was under 1600 tons gross, were requisitioned 
for the service of His Majesty by orders made by 
the Prize Court under Order X X IX . of the Prize 
Court Buies 1914. At the time of seizure the 
vessels were the property of a German corporation, 
which had its business seat in the port of Danzig, and 
they were registered in the port of Danzig. The 
Blonde was lost by stranding, the Hercules was sunk 
by enemy action while under requisition, and the 
Prosper was still afloat. After the conclusion of 
peace the Danzig owners filed claims asking for 
restoration of the Prosper with compensation for her 
use and compensation in respect of the loss of the 
other two ships. On behalf of the owners it was 
contended that as a result of diplomatic corres
pondence between Great Britain and Germany in 
the autumn of 1914, there was an agreement 
whereby German ships which were then in British 
ports and were being detained were to be restored 
at the end of the war and compensation was to be 
paid ; and that even if that agreement, so far as 
German nationals were concerned, was not binding 
on Great Britain because of Germany’s breaches 
of international law, the citizens of Danzig stood 
in a different position, because under sect. 11 of the 
Treaty of Versailles 1919, they were no longer 
German nationals. Sir Henry Duke, P. held that 
the Treaty left the citizens of Danzig in the same 
position, so far as their property, rights, and 
interests were concerned, as if they had remained 
German subjects ; that certain negotiations between 
Great Britain and Germany in Aug., Sept. 1914, 
as to the ultimate treatment of detained enemy 
vessels did not constitute a binding agreement, and 
that as in the absence of agreement to the contrary 
merchant ships of a belligerent found in an enemy 
port at the outbreak of hostilities were subject to 
condemnation, the ships must be condemned. 
The owners appealed.

There were also before the Privy Council petitions 
and cross-petitions relating to the Gutenfels, 
Rabenfels, Werdenfels, Lauterfe ls, A n n a  Rickmers, 
Barenfels, P r in z  Adalbert, and K ronprinzessin  
Cacilie. In  each of these cases the Prize Court 
had made similar orders for detention until further 
orders. The petitions and cross-petitions were 
on the part of the respective owners for the release 
of the ships, and on the part of the Crown for their 
condemnation. Each of these vessels was over 
1600 tons.

The arguments in all these cases were heard 
together, and the judgment deals also with the 
petitions and cross-petitions.

The Hague Convention No. V I. of 1907 provides :
Art. 1. Where a merchant ship belonging to one of 

the belligerent powers is at the commencement of 
hostilities in an enemy port, it is desirable that it

should be allowed to depart freely, either immediately 
or after a reasonable number of days of grace, and to 
proceed, after being furnished with a pass, direct to 
its port of destination or any other port indicated to it. 
The same principle applies in the case of a ship which 
has left its last port of departure before the commence
ment of the war and has entered a port belonging to 
the enemy while still ignorant that hostilities had 
broken out.

Art. 2. A merchant ship which, owing to circum
stances beyond its control, may have been unable to 
leave the enemy port within the period contemplated 
in the preceding article, or which was not allowed to 
leave, may not be confiscated. The belligerent may 
merely detain it, on condition of restoring it after the 
war, without payment of compensation, or he may 
requisition it on condition of paying compensation.

Art. 6. The provisions of the present Convention 
do not apply except between contracting powers, 
and then only if all the belligerents are parties to the 
Convention.

The Treaty of Versailles provides in annex I I I .  
of part V III. :

1. Germany recognises the right of the allied and 
associated powers to the replacement, ton for ton 
[gross tonnage] and class for class, of all merchant 
ships and fishing boats lost or damaged owing to the 
war.

Nevertheless, and in spite of the fact that the 
tonnage of German shipping at present in existence 
is much less than that lost by the allied and associated 
powers in consequence of the German aggression the 
right thus recognised will be enforced on German 
ships and boats under the following conditions : The 
German Government, on behalf of themselves and so 
as to bind all other persons interested, cede to the 
allied and associated governments the property in all 
the German merchant ships which are of 1600 tons 
gross and upwards; in one half, reckoned in tonnage, 
of the ships which are between 1000 tons and 1600 tons 
gross, in one quarter, reckoned in tonnage, of the 
steam trawlers; and in one quarter, reckoned in 
tonnage, of the other fishing boats.

8 . Germany waives all claims of any description 
against the allied and associated governments and 
their nationals in respect of the detention, employment, 
loss or damage of any German ships or boats, exception 
being made of payments due in respect of the employ* 
ment of ships in conformity with the Armistice Agree
ment of the 13th Jan. 1919, and subsequent 
Agreements.

Part X ., sect. IV .:
Art. 297. The question of private property, rights 

and interests in an enemy country shall be settled 
according to the principles laid down in this section and 
to the provisions of the annex hereto : (6) Subject to 
any contrary stipulations which may be provided f°r 
in the present Treaty, the allied and associated powers 
reserve the right to retain and liquidate all property, 
rights and interests belonging, at the date of the coming 
into force of the present Treaty, to German nation»!?’ 
or companies controlled by them, within their 
territories, colonies, possessions and protectorates, 
including territories ceded to them by the present 
Treaty.

The liquidation shall be carried out in accordance 
with the laws of the allied or associated state concerned, 
and the German owner shall not be able to dispose ot 
such property, rights, or interests nor to subject the» 
to any charge without the consent of that State.

By Part I I I . ,  sect. X I., arts. 100 to 108 inclusi'T.e’ 
Danzig together with all property situated with*® 
its territory was created a Free City:

Art. 105. On the coming into force of the present 
Treaty German nationals ordinarily resident in 
territory described in art. 100 will, ipso facto, loS*
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their German nationality in order to become nationals 
of the Free City of Danzig.

Part XV. :
Art. 440. Germany accepts and recognises as valid 

and binding all decrees and orders concerning German 
ships and goods and all orders relating to the payment 
of costs made by any Prize Court of any of the allied 
or association powers.

The further facts and the arguments appear 
sufficiently from their Lordship’s judgment.

Sir John Sim on, K.C. and Ins lc ip , K.C. (Balloch  
with them) appeared for the appellants.

Sir Ernest Pollock (S.-G.) Sir Gordon H ew art 
(A.-G.) and W ylie  with him) appeared for the 
Procurator-General.

Upon the petitions and cross-petitions :
Sir Gordon Heivart (A.-G.), Sir Ernest Pollock  

(S.-G.), D arby, W ylie , Trehern, Pearce H igg ins , 
and //. L . M u rp h y  for the Crown.

Sir John Sim on, K.C., In s k ip , K.C., and Balloch  
for the shipowners.

The following cases were referred to :
The M a r ie  Leonhardt (1921) P. 1 ;
The T u ru l, 14 Asp. Mar. Law Cas. 423 ; 120

L. T. Rep. 393 ; (1919) A. C. 515 ;
The Nereide, 9 Cranch 388 ;
L in d o  v. Rodney, 2 Dougl. 212 (2);
The Santa Cruz, 1 C. Rob. 49, 62 ;
The Gutenfels, The Barenfels, The DerjjUnger, 

13 Asp. Mar. Law Cas. 346 ; 114 L. T. Rep. 
953 ; (1916) 2 A. C. 112 ;

H is  M ajesty 's  P rocurator in  E gyp t v. Deutsche 
Kohlen Depot Gesellschaft, 14 Asp. Mar. Law 
Cas. 384 ; 120 L. T. Rep. 102 ; (1919) A. C. 
191 ;

The Mowe, 13 Asp. Mar. Law Cas. 17; 112
L. T. Rep. 261 ; (1915) P. 1.

The considered opinion of their Lordships was 
delivered by

Lord Su m n e r .— These are consolidated appeals 
from the President’s judgment rejecting the claims 
°f the appellant company for release with com
pensation and condemning the vessels in question, 
*'Ue Blonde, the Prosper, and the Hercules. They 
Were small German steamers, two under 800 and 
due under 1100 tons gross, which at the outbreak of 
he war happened to be in London and Liverpool, 

and were seized and proceeded against in prize, 
yrders were in due course made for their detention 
lu the form which was settled in The Chile (12 
Asp. Mar. Law Cas. 598; 112 L. T. Rep. 248; 
(1914) P. 212), and followed in many cases during 
he war. Shortly afterwards they were requisitioned 

by order of the court for the use of His Majesty, 
and passed into the service of the Admiralty. Two 
have since been lost while under requisition—the 
"ioji/le by grounding off Flamborough Head, and 
he Hercules through being struck by an enemy 
urpedo. The Prosper still remained in the hands 

?. Crown under the requisition order at the 
lrne when the case was heard.

Ihe appellants are a shipping company registered 
nd carrying on business at Danzig, where the ships 
so were registered, and at the outbreak of war they 
Wned a number of the shares in each vessel, though 

aU ; but they have been throughout treated 
8 the full owners for all present purposes. Danzig 
aving become a Free City under the Treaty of 
orsailles, the appellants, as citizens of Danzig, |

[Pr iv . Co.

claim to be in a better position in these proceedings 
than if they had still been subjects of the German 
Empire, and no point has been taken on behalf of 
His Majesty’s Procurator-General that, as Danzig 
was not a party to the Hague Conventions, citizens 
of Danzig should not be allowed to claim the benefit 
of them. All that is said is that, in respect of 
Germany’s actions during the war, the appellants, 
as they enjoyed the benefit, must also take the 
burden, although, as regards disabilities and 
liabilities imposed on Germany by the terms of the 
Treaty of Versailles, they may escape, having ceased 
to be Germans at the moment when the treaty first 
became operative. The principal point is one 
turning on the Hague Conventions of 1907, which, 
though not argued below owing to some misunder
standing as to the state of the authorities, must be 
dealt with on one or other of the present groups of 
appeals. The appellants claim the benefit of the 
sixth convention, or in the alternative of a supposed 
agreement to the like effect, arrived at ad hoc by 
Great Britain and Germany in the early months of 
the war. The Procurator-General denies that the 
sixth Hague Convention ever became applicable, 
firstly, for want of ratification by all the bel
ligerents ; and secondly, because art. 2. on which 
the appellants rest their claim, would only apply if 
Great Britain had put art. 1 in force, which never 
was done. As to the supposed agreement ad hoc, he 
says that the negotiations were entered into for 
other purposes and, further, broke down without 
any conclusion.

The history of the matter is this. Early in Aug. 
1914, pursuant to an Order in Council of the 4th of 
the month, a proclamation was issued, which 
declared that German ships in British ports would 
be detained, but that His Majesty proposed ulti
mately to apply the sixth Hague Convention, 
provided that a Secretary of State certified, before 
midnight of the 7th Aug., that he was satisfied, 
from communications received, that Germany had 
expressed a similar intention. This period expired 
without the receipt of any sufficient communica
tion, and the fact was duly intimated to the 
Admiralty. Thereupon, it is said, the sixth Hague 
Convention, so far as Great Britain and Germany 
were concerned, failed to come into operation, and 
accordingly the provisions of art. 2 had no effect 
in the late war.

In  spite of this notice to the Admiralty, communi
cations passed between the two Powers through the 
good offices of the diplomatic service of the United 
States. Letters and telegrams were exchanged, 
and sometimes they crossed one another. The 
German Government were concerned not merely 
as to the treatment of detained ships under the 
sixth convention, but also as to that of the crews 
under the eleventh. They asked whether His 
Majesty’s Government intended to observe the 
provisions of these conventions, and in what sense 
they understood some of their obscurer terms. 
By the end of September or the beginning of 
October both parties had stated distinctly that the 
sixth convention would be observed, and had 
expressed their construction of it, in senses which 
were substantially identical. As to the eleventh, 
though not far apart, it does not appear on the 
documents which are forthcoming, that they were 
ever in absolute accord. Their Lordships were 
not informed that His Majesty’s Government ever 
published this correspondence at the time as the 
formal record of a new agreement therein arrived at.

T h e  B l o n d e  a n d  o t h e r  s h ip s .
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The learned president came to the conclusion 
that this correspondence, viewed as a negotiation 
for a final agreement, never passed beyond the stage 
of mere negotiation, the discussions as to the two 
conventions not being severable and no agreement 
having been arrived at as to the eleventh convention. 
The contrary was strenuously urged before their 
Lordships. Logically, however, there is a prior 
issue, namely, whether this correspondence was 
entered upon or was pursued as a negotiation 
intended to lead to a new international agreement 
at all. The treaties and conventions, which 
Courts of Prize are accustomed to construe and give 
effect to, are written instruments duly executed 
and ratified. It  is a novelty to call on them to 
spell out such an agreement from a series of messages 
passing to and fro. Here there is not so much as 
a protocol, and although no doubt consensus ad 
idem, is fundamentally necessary to an international 
agreement, as it would be to a private offer and 
acceptance under municipal law, it does not follow 
that in the intercourse of sovereign states every 
interchange of messages, some formal and some 
informal, should be deemed to result in a new and 
binding agreement as soon as the parties have 
reached the stage of affirming identical propositions. 
Each power was anxious to know the intentions 
of the other, and in their Lordships’ opinion their 
object, and their sole object, was to ascertain 
whether and in what way effect would be given to 
the old agreement, namely, the sixth Hague 
Convention, and was not to enter into a new agree
ment, dealing with the same subject and tending 
to the same effect, but concluded under conditions 
as embarrassing and with a result as superfluous 
as could be imagined.

It  is true that expressions are to be found on the 
German side, in the latter part of these communica
tions as well as at the outset, which are not 
inappropriate to a negotiation for, and to the 
conclusion of, a new agreement. The German 
Government in August states its acceptance of a 
British proposition to release merchant ships, made 
in the Order in Council of the 4th Aug., and in 
October declares that “ there now exists between 
the German Government and Great Britain an 
agreement as to the treatment of merchant ships.” 
These expressions were not, however, adopted by 
His Majesty’s Government. They throughout 
stated their intention to abide by the sixth Hague 
Convention, provided Germany would do the same, 
and there are dispatches from Germany at the end 
of August and in September which show that this 
which was the real aspect of the matter, was fully 
recognised by the German Government. The 
language of the communications, when carefully 
examined, does not support but displaces the theory 
that a new agreement was in negotiation between 
belligerents to effect what could have been better 
secured by reciprocal recognition of a convention, 
to which both parties had adhered while they were 
still at peace.

In  the result His Majesty’s Government became 
satisfied that there existed on the German Govern
ment’s part such an intention to observe the 
convention reciprocally as justified them in pro
ceeding publicly to observe the convention for 
their own part, and thenceforward orders were 
made in the Prize Court, at the instance of the 
Crown, which were always regarded as being 
framed to carry out the obligations of the sixth 
Hague Convention, while securing the interests

of this country in the possible event of Germany’s 
failing at the conclusion of the war to be of the same 
mind as to her obligations as that which had been 
manifested at the beginning, Their Lordships 
may further observe that, on balance of the import
ance of the German merchant ships detained by 
Great Britain against that of British merchant 
ships detained by Germany, the latter power had a 
strong material interest in continuing to execute 
the convention to the end, and was little likely 
to intend to abandon or to desire to forfeit the 
ultimate advantages, which observance of the 
convention would assure. It  therefore becomes 
necessary to consider in what the obligations of 
that convention consist according to its terms.

The sixth article of the sixth convention of 1907 
declares that “ the provisions of the present 
convention do not apply except between contracting 
powers, and then only if all the belligerents are 
parties to the convention.” The French text 
for the last part of this sentence reads : “ et 
seulement si les belligérants sont tous parties à la 
convention,” and there may be significance in the 
different positions in the sentence occupied by the 
respective words “ all ” and “ tous.” Of the 
powers belligerent in some theatre or other and 
against one combination of opponents or another 
during the late war, Serbia and Montenegro never 
ratified the convention in question. The United 
States were not parties to it at all. At the time 
when the ships now under discussion were first 
detained, Germany had not declared war on Serbia, 
nor had Serbia become formally the ally of Great 
Britain, and, so far as their Lordships are aware, 
actual hostile action by Germany against Serbia 
and actual military support to Serbia by Great 
Britain both belong to later stages in the war. A 
nice question arises, therefore, whether Serbia was 
a belligerent in such a sense that her failure to 
ratify the convention prevents its being applicable 
as between Germany and Great Britain in the 
matter of these ships ? If  the position of Serbia 
does not prevent the obligations of the convention 
from attaching, still less can this result from that 
of the United States, who were not one of the 
“ contracting powers.” To put the point otherwise, 
are the “ belligerents,” who are to be taken account 
of for the purposes of this article, the belligerents 
merely who detain or suffer detention, or are they 
all the powers who are simultaneously engaged in 

.war, whether acting in alliance or in direct conflict 
with one another or not ? Is the adherence of 
all the belligerents, however remote from each 
other or unconnected with the ships and their 
detention, the consideration for the attaching of 
the obligation of any one of them, or are the mutual 
promises of the powers concerned—that is, of the 
detainer and the detained—a sufficient considera
tion to bind them together ? Mutuality is of the 
essence of the convention. Is that mutuality 
complete if the detaining sovereign and the 
sovereign of the ships detained ratify and abide 
by the convention, or is it imperfect, so as to prevent 
the application of the convention, unless and unto 
other powers, in no way concerned in the ship9 
or their fortunes, but merely connected with one 
or both of those sovereigns in the general u-ar. 
have likewise ratified and likewise abided by the 
convention, whether or no they have ships °r 
harbours, and whether or no they make or suffcf 
captures or are ever directly affected by maritime 
war at all ?
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I t  is very hard to credit that the operation of an 
agreement, so earnestly directed to the attainment 
of the highest practical ends in war, should have 
been deliberately made to depend on the accidents, 
or the procrastinations of diplomatic procedure in 
time of peace, even when no real relation existed 
between the condition and the consequence, 
between the ratification of all the parties and the 
detention of the ships of one of them. Their Lord- 
8bips, however, have not found it necessary to give 
a final answer to these questions. Whether in the 
circumstances of these cases the convention was 
applicable or whether it might be successfully 
objected that it had never become applicable, the 
result is the same, for the objection is clearly one 
that can be waived, and in their Lordships’ opinion 
it was waived by His Majesty’s Government, alike 
by the whole tenor of the above-mentioned corres
pondence and by the whole attitude of the Crown 
in matters of prize affecting such cases as these 
throughout the war. De facto as well as de ju re  the 
position of Serbia and the other powers, as regards 
both the convention and the conduct of the war, 
Was well known to His Majesty’s Government at all 
inaterial times. Yet days of grace were in fact 
allowed to Austrian ships by proclamation dated 
rhe 15th Aug. 1914, as to which see The T u ru l 
U4 Asp. Mar. Law Cas. 423; 120 L. T. Rep. 393 ;
(1919) A. C. 515). The Chile order was wholly 
mept if the convention had and could have no 
application, and the Crown should have applied to 
ihe court not for leave to requisition, but for 
decrees of condemnation. The fact that, in spite 
of the doubt expressed by Sir Samuel Evans, P. in 
j-he Mowe (13 Asp. Mar. Law Cas. 17 ; 112 L. T. 
j P- 261; (1915) P., at p. 12), the Crown acquiesced 
*n numerous orders in that form and never asked 
lor condemnation of these detained ships so long 

hostilities lasted, is conclusive to show that any 
right to rely on the non-fulfilment of art. 6 was 
Waived. The arguments of the Attorney-General 

behalf of the Crown in the case of The Cutenfels, 
he Barenfels, The Derfflinger (13 Asp. Mar. Law 

346 ; 114 L. T. Rep. 953 ; (1916) 2 A. C. at 
P- 115, and H is  M ajesty ’s P rocurator in  E gyp t v.

eutsche K oh len  Depot Cesellschaft (14 Asp. Mar. 
f̂ aw Cas. 384; 120 L. T.Rep. 102; (1919) A. C. 291) 
re of special importance in this connection.
In  construing such an international instrument 

® that now in question, it is profitable to bear in 
jff'nd from the outset sundry considerations, which 
re not the less important for being doubtless some- 
hat obvious. It  results from deliberations among 

he representatives of many powers, in which none 
an expect without some concession to insist upon 
18 country’s interests, its language or its law. It  

la exPressc<l  >n what is by tradition the common 
^ nguage of international intercourse, but fit would 
eittreasonable in the circumstances to expect of it 
j her nicety of scholarship or exactitude of literary 

om. Neither the municipal law nor the technical 
t0ri?s °f the negotiating countries can be expected 
co m  ̂ a P(ace *n its provisions. Where interests 

«*ct, much must be allowed to the effects of 
•l(.(('Promise ; where the principles, by which future 
le lon is to be guided, are laid down broadly, 

avjng to the Powers concerned the actual 
Ci®?SUrfs to be taken in execution of those prin- 
(L. , it is unreasonable to expect a greater pre-
agl.°n than the circumstances admit of, or to reject 

^complete provisions, which are expressed with- 
niuch detail and sometimes only in outline.
Vol. X V ., N . S.

[Psrv. Co.

On the other hand, it is specially necessary to 
discover and to give effect to all the beneficent 
intentions, which such instruments embody and 
which their general tenor indicates. I t  is impos
sible to suppose, whatever the imperfections of their 
phrasing, that the framers of such instruments 
should have intended any Power to escape its 
obligations by a quibbling interpretation, by a 
merely pedantic adherence to particular words, 
or by emphasising the absence of express words, 
where the sense to be implied from the purport of 
the convention is reasonably plain. Least of all 
can it be supposed that His Majesty’s Government 
could have become parties to such an instrument 
in any narrow sense, such as would reserve for them 
future loopholes of escape from its general scope.

Turning to arts. 1 and 2 of the sixth Hague Con
vention, it is important to remember that, before 
its date, and since its date whenever it is not in 
force, the law of nations permitted and entitled a 
belligerent to make prize of an enemy merchant
man found within his ports at the outbreak of war 
(L indo  v. Rodney, 2 Doug. 612 n). I t  is true that 
in several instances during the nineteenth century 
belligerents mitigated the rigour of the rule and 
granted days of grace for the free departure of such 
vessels. The practice was certainly modern, but 
it was neither uniform nor universal, and on each 
occasion it rested with the belligerent to elect whether 
the rule recognised by the law of nations should be 
mitigated or not. It  is not surprising that the 
negotiators of 1907 got no further than agreeing 
that permission to depart freely, within a time to be 
fixed by the Power entitled to capture, was a thing 
desirable indeed, but not obligatory.

Under these circumstances it is asked with much 
force : Why should Powers, who could not agree 
that days of grace should be given at all, find them
selves able to concur in a more extensive modifica
tion of the law then existing and to agree that 
ships, unable to avail themselves of permission to 
depart, should not be made prize but should only 
be detained ? The argument finds some support 
in the fact that the article dealing with days of 
grace precedes that limiting the right to such 
condemnation, and in the further fact that art. 2 
certainly is closely allied with art. 1 and is so far 
dependent on it that, instead of stating the circum
stances in which it applies, as a self-contained 
article might be expected to do, it finds their 
definition only in a reference to the first article 
and to those circumstances mentioned in it, which 
depend on the choice and the clemency of the 
capturing Power. Why, then, should Powers, which 
fail to agree to such a modification of belligerent 
right as is involved in the grant of days of grace, 
be deemed capable of the graver modification, 
which is involved in abandoning the right to capture 
and being content with a right to detain ?

The true question, however, is not why they 
should have but whether they have done so, and it 
may be usefully met, if not completely answered, 
by asking another. The Powers, great and small, 
assembled at the Hague in 1907 in what was 
undoubtedly a great effort, involving mutual 
concessions and separate sacrifices, to regulate and 
to humanise the practices of maritime war. Is it 
consistent with their dignity or with the seriousness 
of the negotiations to read a part of their handiwork 
as meaning that a belligerent need not spare an 
enemy ship in his own port at all unless he chooses, 
but that if, from good nature or improvidence, he

3 O
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waives his right to bar her exit absolutely, he is to 
be bound by convention to do more than he chooses 
to do by express grace, and may then only detain, 
when otherwise he could seize ? To say that the 
compact expressed in art. 2 has been providently 
entered into in case two belligerents should recipro - 
cally grant days of grace under art. 1, but that 
until that event happens it is a mere foretaste of 
things to come, is to attenuate this convention to 
the very verge of annulling it. It  is all the more 
unworthy of such an occasion to place so narrow a 
meaning on the article because the length and 
character of the opportunity for departing in peace 
rests entirely with the grantor of it. In  itself a 
concession requiring immediate departure differs 
only notiona-lly from a belligerent act inhibiting 
departure altogether. Is the modification of 
belligerent right to take place only in the one case 
and not in the other ? And, if so, on what show of 
reason can it be founded or to what inveterate 
prejudice or ingrained self-interest has so illogical 
an arrangement been conceded ?

Arts. 3 and 4, however, which are strictly in  p a r i 
materia, seem to place the matter beyond doubt. 
Art. 3 contains no reference to arts. 1 and 2. It  
deals with a case to which days of grace and oppor
tunities of departure have no application—that is, 
to ships that are found by their enemy at sea on the 
outbreak of war. The argument is unaffected by 
the fact, that as to this article Germany made reser
vations at the time when the convention was 
ratified, for the effect of the reservation is limited 
to the article with which it deals. A reservation as 
to a part of the convention is quite consistent with 
adoption of the rest of it. The article, clearly and 
independently of the others, requires that such 
ships, though by the law of nations good prize, may 
not be confiscated—that is, seized and brought 
before a court of prize for condemnation. They 
may only be detained—of course, under the order 
of such a court and upon conditions imposed by it. 
Further, when art. 4 comes to deal with cargo on 
board “ vessels referred to in arts. 1 and 2,” it pre
scribes the same measure of liability as that laid 
down in art. 3, and describes that prescription as 
being an identical principle. Their Lordships, 
therefore, think it clear that in effect this convention 
says : “ Ships which find themselves at the outbreak 
of war in an enemy port shall in no case be con
demned, if they are not allowed to leave or if they 
unavoidably overstay their days of grace, but it 
would be better that they should always be allowed 
to leave, with or without days of grace.” In  effect, 
while art. 1 is only optional, art. 2 is obligatory. 
They reject the construction, which makes the 
prohibition upon confiscation depend on a prior 
election to do what art. 1 desiderates but does not 
require.

Assuming that the sixth convention was binding 
on this country in the early stages of the war in 
such a sense as would prevent the condemnation 
of these vessels at the end of it, the Procurator- 
General further contends that during its progress 
Germany has by her conduct given this country 
the right to refuse to be bound any further by its 
terms so far as German ships are concerned. It  
appears that in 1915, though the fact did not 
become known to His Majesty’s Government till 
afterwards, the German Foreign Office instructed 
the German diplomatic officials in Spain to inform 
the owners of these detained ships of the arrival 
of any of them in Spanish ports when navigating

under requisition. The object of this instruction 
seems to have been to give the owners the oppor
tunity of taking proceedings in Spanish courts, 
if so advised, for recovering possession of them in 
Spanish waters under judgments pronounced 
for the purpose. It  does not appear whether 
any such proceedings were ever taken, or, if so, 
with what result. Furthermore, in correspondence 
with the Government of the King of Siam the 
German Foreign Office had advanced, as a ground 
for refusing to be bound by the eleventh Hague 
Convention, that it had never been ratified by all 
the then belligerent powers. Finally, it was con
tended that the many outrageous and indefensible 
measures adopted by Germany during the war, 
and especially her defiance of the Hague Conven
tions applicable, notably by the use of poisonous 
gas and of contact mines, by the destruction of 
hospital ships, the deportation and forced employ
ment of civilians and the bombardment of open 
towns, amounted to an intimation that she intended 
to repudiate all obligations, and especially all 
conventional obligations, as to the conduct of war, 
and thus gave to Great Britain the right to treat 
herself as released from her correlative obligation 
under the sixth Hague Convention of 1907. There 
are two obvious flaws in this argument. First, so 
far as concerns the intentions of Germany she 
may have flagrantly disregarded obligations, which 
fettered her freedom of action to her disadvantage. 
I t  does not necessarily follow that she intended to 
repudiate a convention under which she stood to 
gain largely in the long run. There is, in fact, no 
evidence of any conduct on Germany’s part down 
to the conclusion of the Armistice which put it 
out of her power to return detained ships in 
pursuance of art. 2. Secondly, so far as concerns 
the consequent rights of this country, even if the 
rules of English municipal law as to the discharge 
or dissolution of contracts be applicable to a case 
arising between sovereign powers, repudiation 
by Germany could do no more than give to this 
country the right to accept that repudiation and 
to treat the convention as no longer binding- 
There is no evidence whatever that this was ever 
done ; indeed it is plain that His Majesty’s Govern
ment continued, down to the conclusion of hostilities 
and even to the conclusion of peace, to treat this 
convention as binding. Most, if not all, of The 
C hile  orders had been made by the end of 1916, 
since which date, as well as before it, most of the 
facts now relied upon were notorious, yet no step was 
taken to obtain a “ further order ” in any case, 
and it is to be observed that the reason for making 
provision for a “ further order ” was not doubt 
as to the declared intentions of Germany with 
regard to recognition of the convention, but 
uncertainty as to the continuance of that intention 
on her part. If  so, in the language of the English 
cases, the contract was kept alive for the benefit 
of both parties, since one party cannot of his own 
choice put an end to it by disregarding its obliga" 
tions, and so long as the contract subsists, each 
party can claim the fulfilment of the provisions 
which are in his favour, just as he remains bound 
to answer for his disregard of obligations which 
he ought to satisfy. Their Lordships, however, 
do not rest their conclusions on rules applicable 
to private contracts in English courts. Th® 
principle of ascertaining the intention of the parties 
to an agreement by giving due consideration 
what they have said is no doubt valid in inter'
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national matters, but there are many rules both 
as to the formation, the interpretation and the 
discharge of contracts, which cannot be transferred 
indiscriminately from municipal law to the law 
of nations. They prefer to rely on a wider ground. 
I t  is not the function of a Court of Prize, as such, 
to be a censor of the general conduct of a belligerent 
apart from his dealings in the particular matters 
which come before the court, or to sanction disregard 
pf solemn obligations by one belligerent, because 
it reprehends the whole behaviour of the other. 
Reprisals afford a legitimate mode of challenging 
and restraining misconduct, to which, when con
fined within recognised limits and embodied in 
due form, a Court of Prize is bound to give effect. 
In a matter, however, which turns on the obligation 
pf a single and severable compact, the court must 
mquire whether that very compact has been 
discharged, and ought not to be guided by considera
tions arising only out of the general conduct of war. 
Their Lordships are clearly of opinion that neither 
to regard to the instructions given to the German 
Embassy in Madrid, which were after all a domestic 
Blatter and were at most a threat never communi- 
°ated by Germany to His Majesty’s Government; 
Bor to the answer given to the Government of the 
King of Siam, which not only was res in te r a lios acta 
out related to a separate convention and proved 
nothing as to the German Government’s intention 
to observe convention V I. ; nor in regard to the 
general delinquencies of the German forces during 
toe war, is it possible to find juridical grounds for 
releasing His Majesty’s Government from their 
obligations under the sixth Hague Convention, 
when once they had attached. It  has not even 
open shown that on the termination of the war 
Germany was not willing to return such British 
8bips as she had detained, in so far as they had 
Bot been previously released under the Armistice 
°r otherwise.

It  would follow from the foregoing considerations 
toat the owners of the vessels in question would 
fie entitled to orders of release, but now arises the 
difficulty, that of these vessels only one survives, 
and that all matters occurring during the war 
are, as between German claimants and the 
procurator-General, now to be considered in the 
nght of the Treaty of Versailles.

Art. 2 of the sixth convention, after prescribing 
toat the belligerent’s right is limited to detention 
°f the ship “ under an obligation of restoring it 
„tor the war without compensation,” proceeds :

°r he may requisition it on condition of paying 
c'oinpensation.” What is this compensation, and 
^hen and in what events is it to be paid ? The 
Question is material, because during the period 
Bt requisitioning the Blonde was lost by perils of 
toe sea, without fault on the part of any one 
Responsible, and the Hercules cannot now be restored 
Because the German combatant forces themselves 
destroyed her, purporting to do so as a legitimate 

of war. The provision is that a detained vessel 
ip simply to be restored without compensation. 
Nothing is said to impose on the belligerent any 
I'Bty to provide for her safety or to effect repairs.
* he restores her, he does so without compensation, 

*[ud meantime she has been detained at her owners’ 
isk. Next, the belligerent is given an express 

nght to requisition, but on condition of paying 
tompensation. Whether requisition has the same 
meaning in the convention that it has in

rder X X IX ., or whether, in addition to the right

to use, it includes a right to appropriate, are 
questions not now material ; for present purposes 
it is sufficient to assume that the meaning of the 
word in both instruments is the same. While on 
the one hand nothing is stipulated as to payment 
of freight or of compensation for the use of the 
ship while under requisition and nothing is expressed 
as to repairs, on the other hand, apart from circum
stances, which discharge the requisitioning Govern
ment from all the obligations of the convention, 
the exercise of the right to requisition during 
detention involves that, if she is not restored at 
all, compensation takes her place, and for this 
purpose her money value, when requisitioned, is 
the obvious substitute for the ship herself in specie.

I t  is no doubt paradoxical that, the ship having 
been lawfully requisitioned by the Admiralty with
out any obligation to pay for using her or for the 
consequences of mere use, His Majesty’s Govern
ment should be called on to compensate her German 
owners because the German forces have sunk her 
by an illegitimate act of war. The question, how
ever, is one of construction of the article. It  begins 
by substituting detention for confiscation, thus 
ensuring to the owner the right to get his ship back, 
so far as the detaining belligerent is concerned. On 
this is engrafted a proviso for the benefit of the 
belligerent, of which he may avail himself or not 
as he pleases, and this proviso imposes on him an 
unqualified condition—that of compensation. This 
must be read literally, and as nothing further is 
prescribed in favour of the detaining belligerent, 
he cannot have the benefit of exceptions by implica
tion. The convention says that requisitioning is 
to be on condition of paying compensation : the con
dition would be frustrated, if, though the obliga
tions of the convention had not been terminated, 
neither ship nor compensation were forthcoming.

The convention furthermore does not define the 
compensation, or the mode of calculating it, or the 
time of payment. These are matters which it 
leaves for subsequent determination, and it is 
reasonable to infer that at any rate the determina
tion of the court of prize, before which the vessel 
in question has been duly brought, is within the 
purview of the convention. Accordingly, if the 
recognised procedure as to requisitioning has been 
followed, as was done in the present case, and if 
that procedure provides for the substitution of 
money for the ship, that money cannot be regarded 
as being other than the compensation to which the 
article applies. Under the Prize Rules and Orders 
the court can allow the ship, which is in the custody 
of its marshal, to be requisitioned, by the Crown, 
and in the course of such requisitioning to be 
necessarily exposed to maritime and belligerent 
hazards. This involves the court’s parting with 
the custody and with the immediate control. For 
the security of the owner the court may require 
the deposit or a binding undertaking for the deposit 
in court of the ship’s appraised value] and although 
the court by no means parts with its control over 
the ship for all purposes, or precludes itself alto
gether from ordering her re-delivery, it treats the 
fund for all ordinary purposes as the subject on 
which subsequent decrees will operate. The advan
tage to the owner is obvious. This procedure 
substitutes for such a wasting asset as a ship, 
which in either event he cannot use, a money fund 
in court, which possesses a relative stability and 
suffers no wear and tear. Their Lordships’ con
clusion is that under the sixth convention the
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subjects to be restored are the Prosper, being a 
ship which is in  specie, and the appraised values of 
the Blonde and Hercules, which were lost. No 
question as to freight was raised before their Lord- 
ships.

A further point may be briefly disposed of. It  
was that in all cases where a ship is requisitioned 
otherwise than “ temporarily ” under rule 6 of 
Order X X IX ., the substitution of the appraised 
value for the ship is definitive, and no order can 
thereafter be made to take the ship herself out of 
the possession of the Admiralty. There is no 
authority for this. I t  is not supported by the 
special provision for a temporary, as distinguished 
from a general and indeterminate, requisitioning, 
which was only introduced by amendment into 
Order X X IX ., some considerable time after the 
beginning of the war, nor does the provision that 
such requisitioning may be without appraisement, 
preclude the power of ordering appraisement, when 
on the destruction of the vessel it becomes necessary 
that a fund should be determined which will repre
sent her. It  is opposed to the nature of requisi
tioning, which is for the use of His Majesty 
(including, no doubt, consumption in the case of 
goods whose normal use consists in using them up), 
and would confound a thing requisitioned for use 
with a thing acquired for the purpose of sale. 
Furthermore, in cases where release in  specie is the 
right of a claimant, the court might prove to have 
disabled itself from making the due decree, if a mere 
order for leave to requisition were to operate as a 
final abandonment to the Crown. Apart from the 
Treaty of Versailles, their Lordships conclude that 
the Prosper must, as a matter of form, be restored 
by the Admiralty to the custody of the marshal, 
in order that she may be released to the owners 
in  specie.

The provisions of the Treaty of Versailles, which 
are invoked to the contrary, are twofold. There 
can be no doubt that Germany was competent on 
behalf of those nationals who were German 
subj ects within the operation of the treaty, to make 
cessions which would bind them and effect a transfer 
of their rights of property, as if the cession had been 
made personally by the owner concerned. By 
art. 1 of annex I I I .  of Part V III. of the Treaty 
Germany ceded to the Allied and Associated Powers 
all vessels of 1600 tons gross and upwards, and a 
part of those under 1600 tons, and by par. 8 she 
further “ waived all claims of any description 
against the Allied and Associated Governments or 
their nationals in respect of the detention, employ
ment, loss or damage of any German ships,” with 
an exception not now material. By art. 440 
Germany further recognised as valid and binding 
all decrees and orders concerning German ships and 
goods made by any Prize Court of any of the Allied 
and Associated Powers.

In  their Lordships’ opinion, while annex I I I .  
operates to transfer the property in all ships of 
1600 tons gross and upwards, it makes no such 
transfer in the case of ships of less tonnage, at least 
until they have been selected for surrender as part 
of those, which under the treaty are to be handed 
over. It  is not suggested that the vessels in 
question have been so selected, and accordingly in 
their case this provision of the treaty does not aft'ect 
the owners’ rights to restoration in  specie. Had 
they been over 1600 tons the property and rights of 
the owners would have been transferred by the 
operation of the treaty, and they would have had

no locus standi to appeal against any order dealing 
with them or with the money in court or to be 
brought into court after appraisement in substitu
tion for them. Sect. 1 of the third annex to 
Part V III., being a cession by the German Govern
ment, “ so as to bind all other persons interested,” 
not only binds the German shipowners as persons 
interested in appraised values brought into or to 
be brought into court, but also binds them in 
respect of their property in the ships, which, until 
duly divested by a decree having that effect, 
remains in them, even though it may be liable to 
be divested at any tim e; accordingly it would be 
an answer both in regard to detained ships still 
in  specie, whether remaining in the custody of the 
court or under requisition, and to the funds, which 
represent them under the practice of the court.

Their Lordships further think that par. 8 does 
not affect the matter. I t  would be otherwise if 
the appraised value were regarded, not as a substitu
tion for the requisitioned res, taking its place when 
lost, but as a payment in consideration of being 
allowed to requisition at all, for in that case there 
might be a claim, which par. 8 would bar. Their 
Lordships, however, reject this view. The owners 
of these detained ships have no claim against His 
Majesty’s Government either for detaining or for 
using the vessels. Both were regular proceedings 
taken as of right under regular decrees, the validity 
of which Germany recognises by the Treaty of 
Peace. The loss of the vessels gave no claim, f°r 
the owners’ rights arise not out of the loss, but out 
of the substitution of the appraised values of the 
ships, the release of which is the indemnity which 
the convention provides for. There is, therefore, 
in this case nothing to waive.

The Treaty of Versailles contains a further 
provision (art. 297), not specially applicable to 
shipping, by which the Allied and Associated Powers 
reserve the right to retain and liquidate all property 
within their territories belonging to German 
nationals or companies controlled by them at the 
date of the coming into force of the treaty, the 
liquidation to be carried out in accordance with 
the laws of the Allied or Associated State concerned. 
I t  has been urged on the one hand and denied on 
the other, that an answer can be found to the claim 
of the Danziger Rederei Aktien Gesellschaft for 
the release of these vessels in the application 01 
this article to the ships and funds in question- 
Beyond observing that the contentions raised on 
both sides deserve full and careful consideration 
by the appropriate tribunal, their Lordships do 
not feel called upon to express any opinion about 
them, for they are satisfied that the Prize Court 
is not such a tribunal. Nor do the terms of the 
Armistice affect the matter. It  is enough to say 
that art. 30, which was cited, does not purport to 
touch the obligations of the Crown under the sixth 
Hague Convention, when duly determined by a 
Court of Prize whether before or after the conclusion 
of hostilities. I t  merely put it out of the power ox 
Germany, when delivering the ships demanded, 
to insist on an anticipation of the actual end of the 
war by delivery of the detained German ship8 
forthwith.

As soon as the conclusion has been arrived 0 
that under the treaty obligations of 1907 Hu® 
country is bound to restore the res, whether »o^ 
existing in  specie or only in the form of a substitute*1 
fund, the duty of the Prize Court p rim a  fac ie  is 
give effect to that obligation and thereby to
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discharge itself and its officials from further custody 
pf or control over it. The decision of course 
involves a duty to ascertain that the private party 
claiming is a party presently entitled, who has not, 
by his own act or by the public act of those who 
bind him, been divested of his rights of ownership 
°r of possession. Where rights and claims arise 
out of the way in which the prize has been dealt 
with prior to the decree for its release and the 
execution of that decree, no doubt the Prize Court 
retains its jurisdiction over them, notwithstanding 
that the res no longer remains in its custody. 
Here, however, there is no such case. Whatever 
rights may have been reserved to His Majesty, 
ns one of the Allied and Associated Powers, to 
liquidate these ships or their value, they have not, 
so far as their Lordships have been informed, been 
hitherto put in force. The right referred to is not 
the right, existing independently of and prior to 
the convention of 1907, to claim condemnation of 
these ships in prize in accordance with the law 
of nations, nor is the reservation of it equivalent 
to the discharge of the restrictions, which the 
sixth convention imposes. It  is a right to liquidate 
m accordance with municipal law, that is to say 
a new right, which does not become effective unless 
and until it is exercised. If  this were to be done 
hereafter, it would be a new act not arising out of 
dealings with the prize as prize, not modifying the 
fights of ownership as they now exist, and therefore 

would be cognisable by some other tribunal. 
Their Lordships are clearly of opinion that the 
Treaty of A ersailles, which neither names nor 
seems to consider the sixth Hague Convention, 
does not in this article modify or annul the obliga
tions, which arise under it. So much they decide 
but no more : the rest is open and, apparently, 

accordance with the terms of art. 297, is cognisable 
by the High Court of Justice. As this potential 
claim has been brought to their Lordships’ attention 
they think that under any order of release the res 
should not be removed out of British territory 
*or a reasonable time, lest otherwise the treaty 
tight might be defeated; but they see no reason 
. t  delaying the grant of a decree for release, 

s*nce no ground remains for continuing the 
fesponsibilities of the Prize Court or prolonging 
its possession. The right course will be to release 
the res physically to the Public Trustee as Custodian 
°t Enemy Property, or to such other officer as 
jifay be discharging such duties, to be retained by 
'll!» for a reasonable time free of expense to the 
claimants, say for six months, in order that the 
Lrown may have the opportunity of commencing 
Proceedings if so advised, and in that case further 
Until the final determination of those proceedings, 
‘jut in any other case to be thereafter forthwith 
delivered up to the claimants.

It  is unnecessary to express anir opinion as to the 
aPpellants’ claim to a special position as a company 
rcgistered in and under the laws of the Free City 
cf Danzig except as to one point. I t  was urged 
»at a Court of Prize can condemn only as against 

a*l enemy subject. Conceding that the power is 
e*ercisable after the conclusion of peace, it was 
^id only to apply to those whose allegiance or 
citizenship is the same as it was before that 
.Hue, though peace has converted enmity 
loto am ity; hence as against the subjects of 
a newly constituted state, though formerly they 
J»re German, the right to condemn has ceased, 

be contention was not rested on any authority,

nor was it explained why proceedings which were 
regular from the beginning should be frustrated 
as against the captors by a stipulation in the 
treaty, which does not deal with their rights 
but is directed to another and a very different 
object. Their Lordships think the contention 
groundless.

In the result the appeals succeed with costs ; 
the decrees of condemnation should be set aside; 
the matter should be remitted to the Prize Court 
to make such orders as may be necessary for the 
appraisement of the Blonde and the Hercules, and 
to make a decree releasing those appraised values 
and the Prosper in specie to the Custodian of Enemy 
Property to be delivered up to the claimants, if 
after the lapse of six months no proceedings have 
been begun for an order for delivery up to the 
Crown, but otherwise to abide the final determina
tion of such proceedings. There is also an appeal 
by leave from the president’s refusal of a rehearing, 
as to which nothing need be said beyond formally 
dismissing it.

Their Lordships will humbly advise His Majesty 
accordingly.

The Rabenfels, the Werdenfds, the Lauterfels, the 
Aenne Rickmers, the Outenfels, the B aren fds, the 
P rin s  Adalbert, the Kronprinsessin  Cecilie.

In  these cases their Lordships, at various dates in 
the earlier part of the war, made orders on appeal 
that the ships should be detained until further 
order. All were over 1600 tons.

The owners in the first, second, third, fifth, and 
sixth now petition that orders be made for the 
release of such as remain and for payment of 
of the appraised values of such as are lost, while 
the Crown petitions in all that orders condemning 
both may be made.

The relevant considerations have been fully dealt 
with in the case of the Blonde and other ships. In  
the case of ships of this size the Treaty of Versailles 
operates as a transfer of the former owners’ rights, 
nor have they any locus standi before the board 
to discuss how the Allied and Associated Powers 
may deal with them vrder se. The petitions for 
release should be dismissed with costs.

As their Lordships understand that His Majesty’s 
Government have come to arrangements with the 
Allied and Associated Powers with regard to the 
shipping surrendered and transferred under the 
treaty, and that no question now arises as between 
them in relation thereto, they think that the proper 
course is to discharge the orders for detention 
previously advised by their Lordships; and to 
release the vessels to the Crown as the present 
owner.

Their Lordships will humbly advise His Majesty 
accordingly.

Solicitors for the appellants, Botterell and Roche.
Solicitor for the respondent, Treasury Solicitor.
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M onday, Feb. 13, 1922.
(B e fo r e  L o r d s  S u m n e r , P a r m o o r , a n d  W r e n b u r y , 

a n d  S i r  A r t h u r  C h a n n e l l .)

T h e  P e l l w o r m  a n d  o t h e r  s h ip s , (a)

P rize  Court— Enem y vessels— Capture in  neutra l 
te rr ito ria l waters— Test o f  capture— R equisition  o f 
captured ships by A d m ira lty — Requisitioned ships 
sunk by enemy submarines— A ppra ised  value—• 
Restitu tion— Rights o f neutra l government— Prize  
Court Rules 1914, Order X X I X . — Trea ty  o f 
Versilles, P a rt V I I I . ,  annex I I I . ,  arts. 1, 297, 
and 440.

Capture consists in  compelling the vessel captured 
to conform to the captor’s w ill.  H a u lin g  down the 
f la g  by an enemy merchant vessel, taken in  con
ju n c tio n  w ith  stopping the engines, is  not an 
unequivocal act o f  submission.

F o u r German merchant ships were captured by 
B r it is h  warships on the 16th  J u ly  1917, the chase 
beginning outside and ending inside D utch te rr i
to ria l waters. The ships were on the 31 si J u ly  
1917 requisitioned fo r  the use o f the Crown upon  
the usual undertaking to p a y  the appraised values 
in to  the P rize  Court. Tw o o f the ships while  under 
requ is ition  were sunk by German submarines. 
B y  the T rea ty  o f Versailles, Germany recognises the 
v a lid ity  o f the orders o f the P rize  Court, and made 
certain cessions o f German ships in  the territories  
o f the A llie d  Powers. The D utch Government 
claimed the restoration o f the ships to D utch waters, 
or the ir appraised values, and compensation fo r  
the use o f them.

H eld , that the Dutch Government were entitled to have 
the two existing ships restored to D utch waters, 
and to receive the appraised values o f the two ships 
sunk, but not to compensation fo r  the past use o f 
them. The terms o f the treaty, to which the Dutch  
Government was not a p a rty , as regards the cession 
o f German ships d id  not affect the rights o f the 
Dutch Government in  the B r it is h  P rize  Court.

A  requ is ition  order is  not a judgm ent in rem, and  
does not affect the property  in  a ship.

The Düsseldorf (15 A sp. M a r. La w  Cas. 84; 123 
L . T . Rep. 732 ; (1920) A . C. 1034) and The 
Valeria (15 Asp. M a r. L aw  Cas. 218; 124 L . T . 
Rep. 806 ; (1921) A . C. 477) applied.

Judgments o f the P rize  Court (15 Asp. M a r. Law  
Cas. 101; 123 L . T . Rep. 685; (1920) P . 347) 
varied.

C o n s o l id a t e d  appeal and cross-appeals from two 
decrees of the Admiralty Division (in Prize), dated 
the 30th July 1919 and the 21st April 1920.

On the 16th July 1917 four German merchant 
ships, namely, the Pellw orm , B re itz ig , M a r ie  H o rn , 
and H einz B lum berg were captured off the coast 
of Holland by British destroyers, and were brought 
to England for adjudication before the Prize Court. 
Writs for condemnation as prize were issued on 
the 25th July 1917. On the 31st July 1917 orders 
were made by Sir Samuel Evans, P., giving liberty 
to the Procurator-General to requisition the four 
ships for the use of His Majesty, and they were 
accordingly requisitioned. Undertakings were 
given by the Procurator-General for payment into 
court on behalf of the Crown of the amounts fixed 
by the court, and the values were subsequently 
appraised. Subsequently the Pellw orm  and the
(o) Reported by W. C. SitroroED, Esq., Barriater-at- 

Ijaw .

M a rie  H o rn , while under requisition, were sunk 
by German submarines.

In  Feb. 1918 claims were filed by the Dutch 
Government, alleging that the four ships had been 
captured within the territorial waters of Holland.

The action was tried by Lord Sterndale, P., who 
found that the ships, though outside territorial 
waters when called upon to stop, were within 
them when the captures were effected; and that 
there had been no intentional violation of Dutch 
territorial waters. He refused to condemn the 
ships, rejected the claim for costs and damages, 
and adjourned the matter for further consideration.

The Dutch Government on the 18th March 1920 
delivered particulars of their claim, namely, (1) 
that the ships should be restored within the terri
torial waters of Holland in the like condition as at 
the time of capture, or alternatively with compen
sation for any loss or depreciation ; (2) compensation 
for the user of the ships under the requisition order ; 
(3) if any of the ships had been lost during their use 
by His Majesty, or otherwise, they claimed the 
insurance effected thereon ; or (if not fully insured) a 
sum representing its full value at the date of 
the loss.

The Treaty of Peace between the Allied and 
Associated Powers and Germany signed at 
Versailles on the 28th June 1919 was ratified after 
the hearing before Lord Sterndale, P. It  contained 
the following provisions material to this report. 
By part V III., annex I I I . ,  art. 1, Germany ceded 
to the Allied and Associated Powers the property 
in all German-owned merchant ships of 1600 tons 
gross and upwards, and an unascertained moiety 
of certain ships of less tonnage. By art. 297 the 
Allied and Associated Powers reserved the right 
to retain and liquidate all property and interests 
belonging at the date of the coming into force of 
the treaty to German nationals. By art. 440, 
Germany recognised the validity of decrees and 
orders made by the Prize Court.

Of the four ships the H einz B lum berg only was 
of over 1600 tons gross.

Duke, P. held (15 Asp. Mar. Law Cas. 102; 123 
L. T. Rep. 686 ; (1920) P. 347) that the capture 
had created no proprietary right in the Dutch 
Government, and that the claim was a claim for 
the use of the enemy owner; that the requisition 
by the Crown was effectual to vest the property 
in the vessels in the Crown; that the claim 
was therefore for restitution in value by the pay- 
ment of sums of money, being the appraised 
amounts, to a neutral sovereign for the use ot 
German owners; that such sums were within 
art. 297 of the treaty and must be retained to be 
dealt with pursuant thereto; and that the claim 
of the Dutch Government must be dismissed.

The Procurator-General and the Dutch Govern
ment both appealed.

D un lop , K.C. (Sir Ernest Pollock, K.C., S.-G. and 
A s p in a ll, K.C. with him) for the Procurator' 
General.—The ships were captured outside the 
Dutch territorial waters. Being at the mercy 
the destroyers, they hauled down their flags a°d 
stopped their engines outside the limit, and that 
constituted a surrender. Having surrendered out
side, it is immaterial that the ships afterwards 
drifted inside the limit, where possession was taken1 
They referred to :

The Vrow  A n n a  C atharina, 1803, 5 C. Rob. 1® ’ 
The A n n a , 1805, 5 C. Rob. 373;
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The Rebeckah, 1799, 1 C. Rob. 233 ;
The Esperanza, 1822, 1 Hag. Adm. 91.

R. A . W righ t, K.C., Bisschop, and A . T . B u c k n ill, 
for the Dutch Government.—The hauling down of 
the flags is quite consistent with a continuing 
intention to escape, and was part of their method 
of attempting an escape. In  any case possession 
Was taken by the British inside Dutch waters, 
which was a violation of Dutch rights :

The Adela, 1867, 6 Wall, 266.
Secondly, the Dutch Government are entitled to 
have the two existing ships restored to Dutch 
Waters, free of expense, and to the appraised value 
of the two ships sunk :

The Düsseldorf, 15 Asp. Mar. Law Cas. 84; 123 
L. T. Rep. 732 ; (1920) A. C. 1034.

The requisition order did not transfer the property 
in the ships to the Crown. The rights of the Dutch 
Government are not affected by the Treaty of 
Versailles, to which they were not a party. Their 
rights having been violated they are entitled to a 
r estitutio in  integrum,

Sir Ernest Pollock (S.-G.) on the cross-appeals.— 
-l he Dutch Government are not entitled to com
pensation for the use of the ships : (The Düsseldorf, 
SuP-) and as the violation of neutrality was unin
tentional, they are not entitled to costs or damages. 
They are entitled only to a decree that the capture 
was made in their waters, assuming that is the fact, 
put to nothing further. They have no property 
ln the ships, and are not entitled to their appraised 
Value:

The Valeria , 15 Asp. Mar. Law Cas. 218; 122 
L. T. Rep. 751 ; (1920) P. 81.

f-’nder the Treaty of Versailles the ships were 
oeded to Great Britain, and that being so, there is 
n° reason for handing them over to the Dutch 
Government, to be restored to Germany. Two of 
the ships have been lost by enemy action, and it is 
],opossible to restore them, and the Dutch Govem- 
nient is not entitled to their appraised value.
. there is no obligation to restore the res, there 
]s no obligation to pay the appraised value; and 
11 the appraised value represents the res, the loss 
°f the res by sinking is an answer to the claim for 
the appraised value thereof.

W right, K.C. replied on the cross-appeals.
The judgment of the court was delivered by 
Lord Su m n e r .— These are consolidated cross- 

appeals from decisions of Lord Sterndale and of 
ter Henry Duke. In  the Prize Court (15 Asp. Mar. 
^£w Cas. 101; 123 L. T. Rep. 685 ; (1920) P. 347), 
V(hen the Procurator-General claimed the condemna- 
I on as good prize of four German steamers, the 

dlivo rm , M a r ie  H o rn , B re itz ig , amd H einz B lum -  
, er9, seized on the 16th July 1917, Lord Sterndale 
°Und that they had been captured in Dutch terri- 
°rial waters and refused condemnation, but at the 

®atte time he dismissed the claim for damages put 
onward by the Dutch Government and adjourned 
Wither consideration. This was in 1919. When 
he matter came on again, Sir Henry Duke dismissed 
he claim for delivery up of the ships or their 

. Ppraised values, ordered that the latter be retained 
y c°urt to be dealt with pursuant to the Treaty of 

ersailles, and directed that consideration of the 
. aHns to the cargoes should be reserved for further 
hquiry. Accordingly their Lordships are not

concerned with the cargo claims and do not deal 
with them. The Procurator-General has appealed 
against the decision that the captures were made 
within the territorial waters of Holland and against 
the refusal to condemn the ships, and there is a 
cross appeal by the Dutch Government against the 
refusal to order their delivery or payment of their 
appraised values with damages and expenses.

The facts were that a flotilla of British destroyers 
was proceeding along the Dutch coast at no great 
distance outside the three-mile limit, on the look
out for a number of German vessels, which were 
also sha/ping their course as near as they could to 
that limit, obviously for the purpose of effecting a 
quick escape into neutral waters in case a British 
patrol should heave in sight. The destroyers did 
heave in sight, and closed. The German ships 
made for Dutch waters, but eventually were 
signalled to stop their engines and change course to 
the westward at a moment when they were within 
too short a range to make it safe to disobey. They 
hauled down their flags and stopped or appeared 
to stop their engines, but did not alter course to the 
westward. The wind and tide were then from the 
north-west, though of no great strength, and the 
steamers continued to keep their way and, aided 
by wind and tide, drew nearer to the shore. The 
destroyers then sent in their boats. Some of the 
German steamers were abandoned by their crews. 
When boarded, as they all eventually were, they 
had travelled a considerable distance towards the 
coast of Holland, but no resistance was made, and 
the prize crews took them out to sea and brought 
them into an English port.

The questions of fact arising in connection with 
this story are these: (1) Were any of the German 
steamers within the three-mile limit (a) when 
ordered to stop their engines ; (b) when they hauled 
down their flags and purported to stop their 
engines ; (c) when they were abandoned by their 
crews; (d) when they were boarded and taken 
possession of by the prize crews ? (2) If  any
belligerent act was committed by the British forces 
within the territorial waters of Holland, was it 
done intentionally or in the belief that both the 
British and the German ships were still outside the 
territorial limit ?

The learned President, Lord Sterndale, answered 
the first of these questions in the following words :— 
“ The conclusion to which I  come on the evidence 
is that the German vessels were outside the terri
torial limit when sighted and signalled to stop, and 
were close upon it, if not within it, when they 
stopped, but were well within it when a boarding 
party was put on board and possession actually 
taken of them.”

After carefully examining the evidence with the 
assistance of counsel, their Lordships have arrived 
at the same conclusions. It  is unnecessary to 
recapitulate the particular facts deposed to, or to 
discuss them in detail, but their Lordships may 
observe generally, (1) that the German ships, when 
boarded, were far enough inshore to make it 
impossible that they should have been first brought 
to at any considerable distance from the territorial 
lim it; (2) that-the wind and tide and the way the 
ships were carrying were hardly sufficient in them
selves to account for the distance, which they 
eventually covered towards the land, but their 
Lordships are not to be taken to assert (whatever 
they may suspect) that, after the order to stop, 
the engines were kept running, though with calcu-



472 M A R IT IM E  L A W  CASES.

P r iv . Co . J T h e  P e i x w o r m  a n d  o t h e r  s h ip s .

lated unobtrusiveness ; and (3) that, whatever may 
bo the effect of it in law, the German steamers in 
fact disregarded the signal to alter their heading, 
in order to profit by the forces, natural or artificial, 
which were seen to be carrying them towards the 
land. No doubt the contingency of meeting 
English men-of-war had been carefully considered, 
for the German vessels, which were all following 
one another en echelon, all promptly acted in the 
same way and with the same results. It  is true 
that in his evidence one of His Majesty’s officers 
surmised that the signal to alter course to the west
ward was not readily understood, but no German 
captain says so, and their Lordships think that the 
surmise does less than justice to the vigilance and 
intelligence of the enemy.

The claimants’ proof that possession was finally 
taken well within the territorial waters of Holland 
makes it incumbent on the captors to establish 
affirmatively, at least that capture was legally 
complete while both the captors and the captured 
were still outside of them. Whether or not, in 
these or any circumstances, a prize, duly captured 
outside the three-mile limit, but carried intention
ally or by accident or inadvertence across the fine 
before she can be boarded, may nevertheless be 
legitimately followed up and reduced into posses
sion within the fine is a question which need not 
now be decided. There are observations on the 
subject by Sir William Scott in The A n n a  (1805, 
5 C. Rob., at p. 385 385 d, e), when discussing the 
dictum of Bynkershoek in his Qusestiones Juris 
Publici, p. 66; but, besides being unnecessary to the 
decision in that case, they do not apply to such a 
case as the present, where the neighbouring shore 
was inhabited and the actual field of operations 
was under observation by Dutch officials, stationed 
there for the very purpose. Such a case bears no 
analogy, at any rate, to salving a prize, which, after 
being duly captured, has broken adrift or has other
wise by marine perils come involuntarily within the 
three-mile limit, a contention advanced by the 
Procurator-General’s counsel. Boarding the prizes 
within Dutch waters was a belligerent act in any 
view, and thereafter and in consequence of the 
boarding, the German ships were taken as captured 
prizes out of those waters to British ports. I t  was 
contended that this action could be justified, if what 
had already been done on the high seas did not 
amount to capture ; but the case for the Crown was 
that a complete deditio had taken place outside the 
territorial limit.

When completed captures are made on the high 
seas, it can rarely matter by what steps they become 
complete .or in what the conclusive in d ic ia  of 
capture consist. The question, however, becomes 
material when a series of naval movements take 
place in such a position, that the invisible limit of 
territorial waters intersects them, for this at once 
creates the necessity for a logical analysis of them, 
in order to determine whether or not territorial 
rights have been violated. Singularly enough, the 
reported cases on claims of territory throw little or 
no fight on this question. The Scottish Prize 
Cases, some of very early date, which are reported 
in Morison, generally turn on circumstances so 
special as to be of little assistance in solving modern 
problems. There is one case of a claim of territory 
by the King of Denmark, viz., H unte r v. De Bothmer 
(1764, Mor. Diet. 11,957), but there the whole 
capture was deliberately made within the waters of 
Norway. The cases before Sir William Scott are

[P r iv . Co .

of limited application in any case, and do not touch 
this particular point, nor is it determined by any of 
the decisions of their Lordships’ board in the recent 
war. In the unreported case of The Loekken 
(J. C. July 26, 1918) which alone approximates 
to the present case, it was shown upon the facts 
that, when in response to a signal to stop and 
another threatening to fire, if she did not stop, 
the Loekken stopped and reversed, both she and 
the captor were outside territorial waters, and she 
was thus captured on the high seas. It  was further 
shown that, when the captors commenced to head 
her off from escaping into territorial waters, as she 
tried to do, they were themselves on the high seas, 
and if the two vessels afterwards drifted accidentally 
over the fine, which was at best doubtful on the 
facts, this happened at a considerable interval after 
the completion of the capture.

In principle it would seem that capture consists 
in compelling the vessel captured to conform to 
the captor’s will. When that is done deditio is 
complete, even though there may be on the part 
of the prize an intention to seize an opportunity 
of escape, should it present itself. Submission must 
be judged by action or by abstention from action; 
it cannot depend on mere intention, though proof 
of actual intention to evade capture may be evi
dence that acts in themselves presenting an appear
ance of submission were ambiguous and did not 
result in a completed capture. The conduct 
necessary to establish the fact of capture may take 
many forms. No particular formality is necessary 
(The Esperanza, 1822, 1 Hagg. at p. 91). A ship 
may be truly captured, though she is neither fired 
on nor boarded (The Edw ard and M a ry , 180L 
3 C. Rob., 305), if, for example, she is constrained 
to lead the way for the capturing vessel under 
orders, or to follow her lead, or directs her course 
to a port or other destination, as commanded. If 
she has to he boarded, she is at any rate taken as 
prize when resistance has completely ceased. I*  
was contended before their Lordships by counsel 
for the Crown that hauling down the flag was con
clusive in the present case, or at least was con
clusive when taken in conjunction with stopping 
the engines as ordered. I t  was said to be an 
unequivocal act of submission, as eloquent as the 
words “ I  surrender ” could have been, an act 
which could not be qualified by any intention that 
did not find expression in action. This is to press 
The Rebeckah (1799, 1 C. Rob., 227) beyond what 
it will bear, for there the facts showed that after 
the act of formal submission by striking colours, 
there was no discontinuance of that submission 
either effectively or at all, whereas Sir Wilfia111 
Scott intimates that, if any attempt had been made 
to defeat the surrender, he would not have treated 
the deditio  as complete till possession was actually 
taken. It  is true that by tradition, when ship8 
are engaged in combat, striking the colours is an 
accepted sign of surrender, but to do so without 
also ceasing resistance is to invite and to justify 
further severe measures by the victorious com
batant. In  the case of a merchantman, wher® 
the traditions of commissioned men-of-war are not 
of equal application, the hauling down of the flag’ 
like any other sign or act of submission, is to b® 
tested by inquiring whether the prize has sub
mitted to the captor’s will. What a combatant 
seeks to intimate by acts signifying surrender i®> 
first and foremost, that he ceases to fight »nCl 
submits to be taken prisoner ; what a merchantman
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intimates is, that she means to do as she is told, 
and that the chattel' property may be captured 
in prize though the seamen in charge of it are not 
made prisoners or placed under personal restraint. 
In  the present case, according to  evidence given 
for the Crown, the hauling down of their flags by 
the German steamers was accompanied by a change 
of course towards the land, and, as it preceded any 
British signal by flag or cannon shot, it was in the 
circumstances anything but a clear intimation of 
submission. On the contrary, it is obvious that 
the German ships continued to move towards and 
shortly crossed the three-mile limit, and that this 
■was neither inadvertent nor was incapable of being 
prevented. They had not abandoned the intention 
to escape, nor had they arrested their movement 
towards the region of safety. They submitted just 
so far as to minimise the risk of being fired on ; 
they disobeyed orders just so far as to ensure that 
the ships would of themselves glide or be carried 
over the line. They were already heading towards 
the territorial waters, and desired to obtain what
ever advantage might be derivable from getting 
"within them. This was why they did not obey 
the order to alter course to the westward. It  is 
not shown that they could not have done so. 
Under these circumstances their Lordships see no 
reason to differ from Lord Sterndale’s conclusion, 
that the vessels were not captured till they had 
entered Dutch waters, for up to that time they 
Were endeavouring to escape and were resisting or 
evading submission to the captors’ will.

Nor can they differ from his conclusion that the 
conduct of His Majesty’s officers was neither 
reckless nor careless, and that their violation of 
Hutch neutrality was inadvertent, since they 
believed in all good faith that both captors and 
prizes, throughout and until capture was complete, 
remained outside the three-mile limit. He saw 
these officers and judged of their demeanour, and 
their evidence is quite consistent with his conclusion. 
It  may well be that they were keen in pursuit and 
determined to make a capture, if it could legiti
mately be made, but their minds were alive to the 
question of the rights of Holland, and they are 
not shown to have allowed meritorious zeal to 
degenerate into determination to snatch success at 
all costs. Even if it be taken, that when the 
German vessels were actually boarded they, or 
some of them, were obviously within Dutch waters 
and should have been known to be so by the captors, 
their Lordships do not think that this alone is a 
ground for reversing Lord Sterndale’s decision 
apart from the other features of the case, nor indeed 
Were they really pressed by counsel to do so. They 
are not to be taken to mean that ignorance of the 
law would excuse improper action, where the facts 
were or ought to have been known, but it is one 
thing to say that capture, effected within Dutch 
Waters, by boarding or otherwise, involves the 
restoration of the prize, and quite another to say, 
that to board within the territorial limits a prize 
honestly believed to have been captured outside 
them must necessarily justify a claim for damage 
hy the neutral sovereign concerned. It  is not 
shown that the act of shelling other ships, which 
Went ashore in another part of the area of operations, 
^as connected with the capture of the vessels in 
question, in any way that ought reasonably to 
affect the matter. The further contention that 
a promise to pay costs and expenses can be inferred 
trom a suggestion made in the course of diplomatic 
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correspondence, that the whole matter was one for 
the Prize Court, is really not worth examination. 
When, therefore, the case again came up to be 
dealt with by Sir Henry Duke on Lord Sterndale’s 
findings, it followed that there could be no award 
of damages in favour of the Dutch Government, 
but p rim a  fac ie  they were entitled to restoration 
of the ships, which had been wrongly captured 
within then territorial waters.

Here arise two classes of difficulty. After being 
brought before the Prize Court, all four ships were 
duly requisitioned for the use of His Majesty by 
Order, dated the 31st July 1917, but made before 
the Dutch Government had entered an appearance. 
As to the claim for profits and usufruct, it was 
not nor could it have been seriously contended, 
that they were entitled to the profits of or to pay
ment for the use of the ships, but while requisitioned 
two of them—the P d lw o rm  and the M a rie  H o rn— 
were torpedoed and sunk' by enemy action, and 
subsequently, under the Treaty of Versailles, 
Germany ceded to the Allied and Associated Powers 
all German ships of over 1600 tons gross, and under
took to cede an unascertained moiety of certain 
ships under 1600 tons. It  was accordingly urged 
before Sir Henry Duke and again before their 
Lordships that, as the H einz Blum berg  at any rate 
is over 1600 tons gross, and both she and the 
B re itz ig  are ships in the hands of His Majesty’s 
Government under an order of the Prize Court, 
which by art. 440 Germany undertakes to recognise 
as valid, the Treaty operated as if there had been a 
private cession of the property in the two vessels 
by the German owners to new proprietors ; that 
under the Treaty the seizing Power had thus 
acquired an independent title, arising out of matters 
subsequent and not grounded in any wrongful act 
or involving the retention of any profit due to that 
wrong; that the former owners, having now no 
interest, could have no cause of complaint against 
the Dutch Government, and that the Dutch Govern
ment being immune from claims had neither 
occasion nor right to demand redelivery of the 
vessels. It  was urged, on the other hand, on behalf 
of the Dutch Government, that not only were they 
entitled to redelivery of the ships which survive, 
but of the appraised values of those which have 
been lost; and that being strangers to the Treaty of 
Versailles, they were entitled to treat it as irrelevant 
and res in te r alios acta.

Their Lordships have already stated in The 
Düsseldorf (15 Asp. Mar. Law Cas. 84; 123 L. T. Rep. 
732; (1920) A. C. 1034) and The Valeria  (15 Asp. Mar. 
Law Cas. 218; 124 L. T. Rep. 806; (1921) 1 A. C. 
477), and need not now repeat, what is the general 
position of a sovereign claimant, whose territorial 
waters have been violated by a belligerent force. 
In their opinion it follows from that position that 
changes in the ownership of the vessel, which is the 
subject of the proceedings in prize, cannot defeat 
the claim of territory, which is independent of 
ownership, but that, on the other hand, where 
there has been no intentional misconduct or affront 
on the part of the captors, and the loss of the vessel 
in question, without default on the part of those 
in control of her, has made her return in  specie 
impossible, the payment of damages to the claimant 
is a wholly inappropriate remedy. A separate and 
much more difficult question, however, arises where 
prizes have been requisitioned on the terms of 
bringing, or of undertaking to bring, the appraised 
values into court. It  is this : Ought a claim to

3 P



474 M A K IT IM E  L A W  CASES.

Priv . Co.] The Pellworm and other ships. [Pbiv . Co.

those appraised values, advanced on behalf of the 
neutral sovereign, to be treated as a claim for a 
solatium  in money or as a claim for the res itself, 
in the only form in which it can now be returned ?

In the first aspect the following arguments arise. 
Where, under orders regularly and lawfully made, 
money has been substituted for the res, which has 
been brought into prize, the substitution is ordered 
not only to secure the captors, but also for the 
benefit of such claimants as have a right of property 
in the res, and whose interest in it is therefore an 
interest in its value. A claim to the appraised 
value is a proprietary claim ; a claim by a sovereign 
in virtue of his violated rights is the antithesis of a 
proprietary claim, and finds its sole satisfaction in 
the return of the res to enable him to assert his 
rights as a sovereign and to discharge his duties as 
a neutral. The affronted Power had no property 
in or possession of the ship seized, and cannot assert 
a claim merely on behalf of or for the benefit of 
those who have the ownership or are entitled to the 
possession. The remedy for taking away the prize 
from neutral waters, without justification or per
mission, is the restoration of that which was seized 
to the waters, whence it was taken, as honourable 
amends for a belligerent act, which, when once it 
has been established, a friendly Power cannot seek 
to profit by or to defend. An offer of money, so far 
from constituting amends, would rather aggravate 
the affront; a claim of money, in the absence of 
misconduct on the part of the captors, could only be 
a claim in the interest of private owners, which the 
aggrieved sovereign is not entitled to make. Money 
was not taken, therefore money has not to be 
returned. The State, whose officers have captured 
the prize in neutral waters, cannot retain it con
sistently with the satisfaction of its obligation to 
make amends ; but the State whose waters have 
been invaded cannot ask, nor can a Court of Prize 
grant, the imposition of a money penalty, where 
no international wrong was done, or decree the 
payment of money as the price of an invasion of 
sovereignty. In  their Lordships’ opinion these 
considerations, which are generally valid, fail to 
apply in the present case for the following reason. 
The ships were requisitioned by the Admiralty for 
the use of His Majesty, but ex hypotliesi the requisi
tion operated on something, which never should 
have been brought into the custody of the Prize 
Court at all. Had it not been for the requisitioning 
they would have been restored by decree of the 
court. It  is true that there is no claim for com
pensation in respect of the loss, as such, but the 
requisitioning was ordered at the instance of the 
Crown and the court parted with the custody of 
them in accordance with the regular practice. 
Thereafter the ships were represented for all 
ordinary purposes by their appraised values. If  a 
requisitioned ship is condemned, the undertaking 
to bring her appraised value into court fails, since 
the Crown is not bound to pay for her ; if she is not 
condemned, the money is brought into court and 
paid to the party entitled to a release of the ship. 
If  the court were to refuse to release the appraised 
values in this case when it would have released the 
ships if they had remained in the Marshal’s custody, 
the result would be that the Dutch Government’s 
right to restoration would be defeated merely as a 
consequence of the British Government’s exercise 
of the right to requisition, and the British Govern
ment’s obligation to bring the appraised values into 
court would cease to be performable. As it is,

though the ships are lost there is something to 
restore, viz., the money which represents them. 
In  their Lordships’ opinion this consideration must 
prevail. It  is not a sufficient objection to say that 
the Dutch Government have no proprietary interest 
in money, or that they would recover money only as 
trustees for or for the benefit of ex-enemy owners. 
Trustees in strictness they are not, but, even if they 
were, this would in their Lordships’ opinion be less 
incongruous with principle and more consistent 
with international amity than that the same law, 
which requires the return of a prize wrongly 
captured, should justify the retention of the sum, 
which is to be deemed to be in court as representing 
it. If  the prospect of the return of the restored 
ships to their ex-enemy owners does not prevent 
their restoration to the neutral Government, no 
different result should follow from the prospect that 
the money, when restored, will be handed over like
wise. I t  follows that His Majesty’s Government 
ought to return to the waters of Holland the vessels 
which survive, let the present rights of property or 
possession be what they may; and ought to do so 
free of expense to the Government of the Queen of 
the Netherlands, and that the like obligation to 
return applies to the appraised values, which other
wise would be a profit growing out of their own 
wrong.

Accordingly, in this appeal, their Lordships 
refrain from expressing any opinion as to the effect 
of the Treaty of Versailles on the ownership of the 
B re itz ig  and the H einz Blumberg, or the title to the 
sums representing the appraised values of the 
P ellw orm  and of the M a rie  H orn.

I t  is true that the general practice has been to use 
the same form of order, viz., “ decreed the same to 
be restored to the said claimant for the use of the 
owners and proprietors thereof,” both in cases of 
claims of territory and in cases of claims made by 
and on behalf of private owners, but this has not 
been followed without exception; for the order made 
in the case of The D üsseldorf was for release to 
solicitors, acting “ on behalf of the said claimant,” 
viz., the Norwegian Consul-General as representing 
his Government, and the owners were not men
tioned. In  either case, however, there is no pre
cedent for an order seeking to fetter the possession 
of the State, whose claim has been successfully 
asserted, or to derogate from the full measure of the 
amends, which the Court of Prize has decided to be 
due. There appears to be no such settled practice 
as would affect the principle of the matter. On the 
other hand, it is necessary to correct the decree 
actually made by Lord Stemdale to this extent. 
The questions arising on the effect of the Treaty of 
Versailles had not at that time been mooted, and 
accordingly the decree, as drawn up declared ui 
ordinary form, that the ships captured belonged to 
the enemies of the Crown. Now that these ques
tions have arisen, their Lordships think that, to 
prevent any appearance of prejudging them, the 
words “ at the time of capture ” should be inserted 
after the word “ belonged.” If  the right of His 
Majesty’s Government to the property in and 
possession of those ships or sums by virtue of th® 
Treaty of Versailles or otherwise is plain, then 
Lordships cannot doubt that the Government of the 
Netherlands will promptly recognise the light of a 
friendly sovereign and direct their return to this 
country. If  it is susceptible of doubt, they make 
no question of the competence and freedom of the 
Courts of Holland to decide it in proceedings properly
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commenced for that purpose, or of the willingness 
of the Dutch Government to abide by their decision, 
and, pending that decision, merely to retain posses
sion of the ships and sums on behalf of whom it may 
ultimately prove to concern. I t  would be little 
consonant with the principle of honourable amends 
between friendly Powers, which is the foundation of 
claims of territory, to clog it with any distrust of the 
justice and regularity of the proceedings of the 
successful sovereign. They find nothing in the 
Treaty, or in the Statute and Order in Council 
framed to make it executory, to interfere with this 
view of the matter.

I t  has, however, been contended that there is 
something in the practice of Courts of Prize in this 
country with regard to requisitioning for the use of 
His Majesty of ships that are in the custody of the 
court pending their adjudication in prize, which 
is at variance with the principles above stated. 
Their Lordships think that the contention is falla
cious. When a ship is placed in the custody of 
the Prize Court with a view to adjudication in prize, 
then and there it is either liable to condemnation 
or is not. Time is necessary in order that the 
evidence may be got together on both sides and may 
be considered in due course by the court; but if 
all the evidence were immediately forthcoming and 
the claimant had a proper opportunity of being 
fully heard, he would have no grievance if the adjudi • 
cation were to take place forthwith. Furthermore, 
pending adjudication he has no benefit from the 
use of the ship, and she remains at his risk in the 
marshal’s custody. Accordingly, under orders and 
rules validly made, a practice has been established, 
which is beneficial alike to the captors, to the court, 
and to the claimant. This is no mere matter of 
municipal law, which does not bind a foreign 
Government except in virtue of some submission 
to the jurisdiction; it is part of the practice of a 
court which administers the law of nations, none the 
less so that it is regulated by orders which are made 
in virtue of statutory authority. The ship, if 
requisitioned for the use of His Majesty, may be 
released to the Admiralty for an indefinite period, 
°n the terms of substituting for the ship in the 
marshal’s custody her appraised value, paid or 
payable into court, or for a short and definite period 
without any terms requiring appraisement. In  
the former case, at any rate, which is the case in 
question, the claimant is thus protected from depre
ciation and marine risks, and the court is relieved 
from the responsibility of her custody. If  ultimately 
a decree is made in his favour, the claimant could 
desire nothing better than payment of the appraised 
value; if a decree for condemnation is made, all 
necessary effects are secured by the release of the 
Admiralty from the obligation to pay the value 
into court, and by the change of property as against 
all the world by a judgment in  rem. An order for 
Requisition in itself, however, is not a judgment 
\n  rem ;  it does not purport to change property ; 
it authorises use and using up—that is, consumption 
"-but it does not make the thing requisitioned a 
subject of sale. The orders and rules make separate 
provision for orders for sale, and their Lordships 
niust not be taken to agree with the statement of 
sir H. Duke, P. in the court below that an order 
for leave to requisition, though followed by delivery, 
m itself changes the property. In  cases where the 
law of nations requires the return of a ship in  
specie, the court has no authority to defeat its duty 
m advance, and an order merely as to the use of

the ship does not purport to do so ; as Sir William 
Scott says in the Vrouw A n n a  K a te rin a  (5 C. Rob., 
1803, at p. 16), “ the court is at all times very much 
disposed to pay attention to claims of this species, 
. . . when the fact is established it overrules
every other consideration; the capture is done 
away; the property must be restored, notwith
standing that it may actually belong to the enemy.” 
In  fact the order made provides only for release 
and delivery to the Crown or for temporary delivery, 
as the case may be. Furthermore, the court’s own 
rules condition the requisitioning of ships liable to 
condemnation quite differently from art. 2 of the 
sixth Hague Convention of 1907, which gives a 
contractual right to requisition detained ships 
subject to an express condition of paying compen
sation. They impose no liability to answer for 
accidental loss, but are fully satisfied by the deposit 
of the appraised values. Their Lordships can find 
nothing, either in the decisions or in the words of 
the orders and rules, to warrant the contention 
that for the purposes of a claim of territory, the 
appraised value of a ship, when once it has been 
requisitioned, must be treated in all circumstances 
as if it were the ship herself, lost or not lost; nor 
can they find anything to restrict the right of the 
Prize Court to require the return to its marshal, 
of a requisitioned ship, which is still in  specie, in 
order that it may decree its release to the claimant 
Government. The order, giving leave to requisi
tion, which the court itself made it is also competent 
in such a case to revoke. The Düsseldorf (sup.), 
for which an order of release was made, had berself 
been requisitioned, and this was not raised as an 
objection to her release. In  the present case the 
importance of this point has been somewhat re
moved by the undertaking, given by the Solicitor- 
General, that, if their Lordships should be of 
opinion that the ships should be restored, the 
Admiralty would give them up accordingly.

It  may he that if, by arrangement or otherwise, 
the two ships are returned to Dutch waters by the 
British Government, no expenditure in the matter 
will fall on the Government of the Queen of the 
Netherlands. If  so, part of the order which their 
Lordships think is the right one will become inopera
tive. The case of such expenditure being incurred 
ought, however, to be provided for.

Their Lordships will humbly advise His Majesty 
that, subject to the above-mentioned addition to 
the decree of Lord Sterndale, the appeal of the 
Procurator General should be dismissed with costs, 
and that the cross-appeal, so far as concerns damages 
should also be dismissed with costs; but that it 
should be allowed with costs and the order of 
Sir H. Duke, which is appealed against, should be 
set aside, so far as concerns the restoration of the 
B re itz ig  and H einz Blum berg and the payment over 
by way of restoration of the appraised values of the 
Pellw orm  and the M a rie  H o rn  ; that a decree should 
be entered for the claimants accordingly, and for 
payment of the expenses, if any, falling upon the 
claimants in connection with the return to Dutch 
territorial waters of the B re itz ig  and the Heinz  
Blumberg, and that the cause should be remitted to 
the Prize Court to make any order required for an 
inquiry into the fact and the amount of such 
expenses and for payment of them to the Dutch 
Government and also for the discharge of any 
undertaking given by the Admiralty in respect of 
the appraised value of the ships restored in  specie.

Judgment varied.
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Solicitors, Treasury S o lic ito r ;  Ince, Colt, Ince  and 
Eoscoe.

JJiqpme Com! of |ttbtcatitre.
COURT OF APPEAL.

Tuesday, Jan. 17, 1922 .

(Before B a n k e s , S o r u t t o n , and A t k i n , L.JJ.) 
T h e  M o g il e f f  ( N o . 2 ) . (a)

proceedings, thmujh they m ay not amount to m a in 
ta in in g  an action against the Crown, come w ith in  the 
w ider p rin c ip le  that the K in g  cannot against his 
w il l  he made to subm it to the ju r is d ic tio n  o f the 
K in g 's  courts. Sect. 25 (11) o f the Judicature  
A c t 1873 (36 37 Viet. c. 66) does not make the old
equity ru le  p reva il, or a pp ly  to alter the rights o f 
the Crown.

The passage o f Blackstone at vol, 1, chap. 7, par. 1 
(quoted and approved by Brett, L .J .  in  The 
Parlement-Belge, 42 L . T . Rep. 273 ; 4 A sp. M ar. 
L a w  Cas. 234, 5 Prob. D iv . 197) applied and 
followed.

The Court o f Appeal upheld the decision o f M r- 
Justice H il l .

APPEAL FROM THE ADMIRALTY DIVISION.

Practice—Interpleader— Summons issued to the 
Crown— Power to make the Crown a c la im ant in  
interpleader proceedings— Register o f sh ipp ing— 
“ Government ships Registered owner— “  H is  
M ajesty represented by the S h ipp ing  Controller 
Evidence o f  ownership— Interp leader A c t 1831 
(1 d- 2 W ill. 4, c. 58)— Judicature  A c t 1873 (36 <fc 
37 Viet. c. 36), s. 25 (11)— M erchant S h ip p in g  A c t 
1894 ((57 <fc 58 Viet. c. 60), ss. 1,11, 64, 695, 741— 
M erchant S h ipp ing  A c t 1906 (6 Edio. 7, c. 48), s. 80 
— Order in  C ouncil, the 29th Sept, 1917.

The Crown cannot be summoned to appear upon an  
interpleader summons or made a p a rty  to an in te r
pleader issue.

Under a w r it  o f fi. fa. the she riff seized in  satisfaction  
o f a judgment debt two vessels owned by a fore ign  
corporation. The Crown then in tim ated that the 
vessels had been requisitioned and were the property  
o f the Crown. The register showed that the regis
tered owner o f the vessels was : “  H is  M ajesty, repre
sented by the S h ip p in g  Controller, London, s ix ty - 
fo u r  shares.”  There was no evidence that the ships 
were in  the active service o f the Crown, and they 
were in  fa c t la id  up. The judgm ent creditors 
disputed that the vessels were the property o f the 
Crown, and the she riff accordingly took out an  
interpleader summons ca lling  upon the judgment 
creditors and the Crown to appear and state their 
claims.

H i l l ,  J .  held that the vessels had been registered under 
sect. 80 (1) o f the M erchant S h ipp ing  A c t 1906, and  
the Order in  C ouncil o f the 29th  Sept. 1917 made 
thereunder. They were not ships to which sect. 741 
o f the M erchant S h ipp ing  A c t 1894 applied, and  
therefore sect. 695 o f that A c t was applicable to them. 
B y  sect. 695 the entry in  the register was evidence o f 
the facts stated therein. I n  th is case the facts so 
stated indicated no more ownership in  the Crown 
than was described by sect. 80 (3) o f the A c t o f 1906, 
which m ight amount to no more than a holding “ by 
the S h ipp ing  Controller on behalf o f or fo r  the 
benefit o f the Crown.”  H av ing  regard to the fa c t 
that fo re ign  owned ships and ships detained by the 
P rize  Court under the Chile fo rm  o f order were 
registered under sect. 80 o f the A c t o f 1906 no 
certain inference could be drawn fro m  the register 
as to the Crown's ownership whether legal or 
otherwise.

On the objection that the Crown cannot be summoned 
to answer an interpleader,

H i l l ,  J .  held that as the Crown d id  not consent to 
submit to the ju r is d ic tio n  o f the court the court had 
no power to order the Crown to do so. Interpleader

a)  Reported by W. O. Sandford and G eoffrey H utchinson, 
Esqrs., Barristera-at-Law.

I n t e r p l e a d e r .
This was an appeal from an order of the assistant 

registrar dismissing an interpleader summons taken 
out by the sheriff of Lincolnshire and directed to 
the Borneo Company who were plaintiffs in an 
action against the owners of the steamship M og ile ff, 
the Prussian Volunteer Fleet, seeking to levy 
execution of their judgment debt, and to His 
Majesty represented by the Shipping Controller.

The M o g ile ff had been sold by the Marshal in 
satisfaction of the judgment obtained against her 
in  rem  by the Borneo Company, but the proceeds 
failed to satisfy the judgment debt. The Borneo 
Company accordingly proceeded to levy execution 
in respect of the balance of the amount for which 
they had obtained judgment, and under a writ of 
f i .  fa . the steamships Krasnoyarsk and Vologda, said 
to belong to the Russian Volunteer Fleet, were 
seized on behalf of the plaintiffs by the sheriff of 
Lincolnshire.

The Crown then gave notice that the Krasnoiarsk  
and the Vologda were the property of His Majesty- 
An interpleader summons was thereupon taken 
out by the sheriff directed to the Borneo Company, 
and the Crown calling on them to appear and state 
their claims. The assistant registrar dismissed 
this summons, ordering the sheriff to remain in 
possession pending the hearing of an appeal or to 
withdraw if no notice of appeal was given. The 
Borneo Company appealed.

At the trial it was stated that a petition of right 
had been presented by the Russian Volunteer Fleet 
asking for a declaration that the Krasno ia rsk  and 
the Vologda were their property.

The Merchant Shipping Act 1894 (57 & 58 Viet, 
c. 60) provides :

Sect. 11. . . . The registrar shall enter in the
register book the following particulars respecting the 
ship : . . . . (d) the name and description of her
registered owner or owners, and if there are more 
owners than one the proportions in which they are 
interested in her.

Sect. 64................ (2) The following documents
shall be admissible in evidence in the manner provided 
by this Act, namely, (a) Any register book under 
any part of this Act. . . . (6) A certificate
registry under this Act. . . .

Sect. 695. (1) Where a document is by this Act 
declared to be admissible in evidence, such document 
shall, on its production from proper custody, he 
admissible in evidence in any court or before any 
person having by law or consent of parties authority 
to receive evidence, and, subject to all just e x c e p tio n 3» 
shall be evidence of the matters stated therein m 
pursuance of this Act. . . .  .

Sect. 741. This Act shall not, except when specially 
provided, apply to ships belonging to Her Majesty-
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The Merchant Shipping Act 1906 (6 Edw. 7, 
c. 48) provides :

Sect. 80. (1) His Majesty may by Order in Council 
make regulations with respect to the manner in which 
Government ships may be registered as British ships 
for the purposes of the Merchant Shipping Acts, and 
these Acts, subject to any exceptions or modifications 
which may be made by Order in Council, either 
generally or as respects any special class of Government 
ships, shall apply to Government ships registered in 
accordance with these regulations as if they were regis
tered in the manner provided by these Acts. . . .
(3) In this section the expression “ Government 
ships ” means ships not forming part of His Majesty’s 
Navy which belong to His Majesty or are held by any 
person on behalf of or for the benefit of the Crown, 
and for that reason cannot be registered under the 
principal Act.

The Order in Council of the 29th Sept. 1917 
Provides (in te r a lia ) :

1. An application for registry of a Government
ship in the service of the Shipping Controller shall be 
made in writing. . . . Such application shall
contain the following particulars : . . .  (3) A
statement of the nature of the title to the said ship 
whether of original construction by or for the Shipping 
Controller or by purchase, capture, condemnation or 
otherwise.

2. The registrar upon receiving such application
ia respect of a Government ship in the service of the 
Shipping Controller shall (1) enter the ship in the 
register book as belonging to “ His Majesty represented 
V  the Shipping Controller. . . .”

10. Sect. 1 and sects. 8 to 12 of the Merchant 
Shipping Act 1894 shall not apply to Government 
?hips in the service of the Shipping Controller registered 
ln pursuance of this Order in Council. . . .

F . D . M acK in n o n , K.C. and G. P. Langton for the 
appellants, the Borneo Company.—The registers 
show no ownership in the Crown. The practice of 
■aterpleader .was introduced by the Interpleader 
Act 1831 (1 & 2 Will. 4, c. 58). now repealed, and 
°ontinued in the Judicature Act 1873 (36 o; 37 
Viet. c. 66). Decisions under the earlier statute 
ate still binding. There is authority that the 
Chown may be summoned in interpleader proceedings 
bo appear and state a claim :

Creighton v. Attorney-General, 1731, Bunb. 303 ;
Reid v. Steam, 1 L. T. Rep. 539 ; 6 Jur. (N.S.) 

237.
bo the latter case Stuart, V.-C. rejected a sub
mission that the Crown could not be made a party 
b° interpleader proceedings. These cases are 
ruling authorities, and the doubt thrown upon 
bhem in text books (see Robertson’s Civil l-roceed- 
‘Ogs by and against the Crown, p. 610; Merlin’s 
Practice of Interpleader ; and a doubtful expression 
°b opinion in Halsbury’s Laws of England, vol. 17,
P- 596) is not well founded. By sect. 25 (11) of 
bhe Judicature Act 1873 the equity rule under 
U'hich Reid v. Steam (sup.) was decided is continued, 
bb is not now a ground for refusing relief that an 
urder for costs might have to be made against the 
Grown, nor is it  universally true that the Crown 
°annot be made party to proceedings other than by 
Petition of rig h t:

A n g lo -N  ewfoundland Development Company v. 
The K in g , 122 L. T. Rep. 731; (1S20) 2 
K. B. 214.

D arby  for the Crown.—There is no power to 
b̂ ake the Crown party to proceedings except by

petition of right (see Baker, p. 21). The Crown 
cannot be made to answer an interpleader summons :

Candy and Dean v. Maugham , 1843, 1 Dow. & 
L. 745.

Bunbury’s report of Creighton v. Attorney-General 
(sup.) is inadequate. It  may be that the Attorney- 
General may be made a party. The proper 
procedure is by petition of right;

D ip lock  v. Hammond, 2 Sur. & G. 141.
A petition of right is now proceeding for a declara
tion of title to these ships. The question ought 
to be decided then and not in these proceedings.

J . R. E ll is  C un liffe  for the Sheriff of Lincolnshire.
Lanqton replied. , ,,3 r  Cur. aav. vult.

Nov. 8, 1921.—H i l l , J.—The plaintiffs, the 
Borneo Company Limited, in a necessaries action 
in  rem, recovered a judgment against the owners of 
the M ogile ff. The owners appeared, and judgment 
went against them as well as against the M ogile ff. 
The owners were a Russian corporation, styled 
the Russian Volunteer Fleet, which at the date of 
the trial had its principal place of business at 
Constantinople. Under an order for sale the 
marshal sold the M og ile ff, but the proceeds satisfied 
only a portion of the judgment. The plaintiffs are 
still judgment creditors of the Russian Volunteer 
.Fleet in a large sum, stated to be about 46,000(.

Under a writ of f i .  fa . directed to the sheriff of 
Lincolnshire, and taken out by the plaintiffs, the 
sheriff seized two ships, the Krasnoyarsk and the 
Vologda, which the plaintiffs allege to be the 
property of the Russian V olunteer Fleet. The ships 
were lying at Immingham. They were there laid 
up. There is no suggestion that they were being 
presently employed in the active service of the 
Crown. The solicitor for the Board of Trade gave 
notice to the sheriff that the ships were the property 
of His Majesty, and requested him to withdraw. 
This was followed by a letter from the solicitor to 
the Board of Trade, dated the bth Aug. L.21, and 
a certificate of the same date by Mr. Hipwood, 
assistant secretary of the Mercantile , Marine 
Department of the Board of Trade, to which were 
attached what purported to be certified copies of 
the transcripts of registers of the ships—I  say pur
ported because, as we know now, they were not 
correct transcripts. In those transcripts the 
Shipping Controller was named as the representative 
of His Majesty.

The plaintiffs disputed the claim put forward 
by the Board of Trade. The sheriff on the 1 th Aug.
I t 21 took out an interpleader summons directed 
to the plaintiffs and to His Majesty represented by 
the Shipping Controller as claimant, calling upon 
the plaintiffs and the claimant to appear and state 
the nature and particulars of their respective 
claims to the ships, and maintain or relinquish the 
same and abide by such order as might be made 
therein. The assistant registrar dismissed the 
application, and ordered the plaintiffs to pay the 
costs of it. He ordered the sheriff to remain in 
possession for five days, or, if notice of appeal were 
given, then, pending appeal, or until further orders, 
otherwise he ordered the sheriff to withdraw. 
From that order the plaintiffs appeal, and ask that 
an issue be directed.

Two questions arise (1) whether the Crown can 
be summoned to appear upon an interpleader 
summons, and made a party to an interpleader
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issue ; (2) whether the court ought to order the 
sheriff to withdraw.

I  have come to the conclusion on the first question 
in favour of the Crown, and on the second question 
in favour of the plaintiffs. I  decide the first 
question in the Crown’s favour, not because there 
is not an issue to be tried—I  think there is—but 
because the court has no power to compel the 
Crown to answer the sheriff’s summons or to submit 
that issue to the court.

I  decide the second issue in the plaintiffs’ favour 
because I  think there is a serious issue to be deter
mined before it can be held that the ships belong 
to the Crown and not to the Russian Volunteer 
Fleet; and until that issue has in some way been 
determined against the plaintiffs, I  am not pre
pared, and have no right, to deprive the plaintiffs 
of the benefit of the execution.
. I  think there is a serious issue to be determined 

because I  have not before me any sufficient evidence 
putting it beyond doubt that the ships belong to 
the Crown and not to the Russian Volunteer Fleet. 
No one appeared for the Russian Volunteer Fleet 
to say that the ships do not belong to that corpora
tion ; and for the Crown counsel was not able to 
say more than appears in the documents, and the 
documents, in my judgment, do not show that the 
ships are the property of the Crown.

The solicitor for the Board of Trade says in the 
letter of the 9th Aug. 1921 : “ I  arp forwarding 
herewith a certificate signed by the assistant 
secretary of the Mercantile Marine Department of 
the Board of Trade, certifying that the vessels above 
named have been the property of the Crown since 
1918, and annexing to such certificate transcript 
of the registers of the vessels in question.” But 
the certificate of the assistant secretary does not 
certify that the vessels are or ever were the 
property of the Crown. It  certifies “ that the 
K rasno ia rsk  was registered in London in the name 
of His Majesty represented by the Shipping 
Controller on the 21st June 1918, and the Vologda 
was registered in London in the name of His 
Majesty represented by the Shipping Controller 
on the 26th June 1918,” and adds : Appended 
to this certificate are certified copies of the transcript 
of register for the vessels in question.” In this 
certificate Mr. Hipwood, than whom no one knows 
better what he is saying in matters of merchant 
shipping, does not say that His Majesty is the 
owner of the ships, or that the ships are the property 
of the Crown. He only says that they were on the 
dates named registered in the name of His Majesty. 
Do the registers show anything /more ? The 
certified copies appended to Mr. Hipwood’s certifi
cate, if correct transcripts, would show that His 
Majesty was registered not as owner, but as 
“ registered owner.” The transcripts were, how
ever, incorrect. The registers have been produced 
before me. They agree with the blue transcripts 
certified by the registrar-general, which were also 
produced before me. In  each register the ship is 
described as “ formerly under the Russian Flag,” 
and in the space headed in print, “ Names, Resi
dences, and Description of Owners, and the number 
of 64th Shares held by each ” are the words “ His 
Majesty represented by the Shipping Controller, 
London, 64 shares.”

The registers also show that the Krasnoiarsk  
was on the 22nd April 1918 registered at Halifax, 
Nova Scotia, in the name of “ His Excellency the 
Governor-General of Canada,” and that this

register was closed on the 24th July 1918, and that 
the Vologda was on the 29th April 1918 registered 
at St. John’s, New Brunswick, in the name of the 
“ Governor-General of the Dominion of Canada 
for the time being, Ottawa,” and that this register 
was closed on the 23rd Jan. 1919. The Vologda 
register states that this Canadian registration was 
by order of the Marine and Fisheries Department 
Order in Council, dated the 17th April 1918. Do 
the registers give any evidence of ownership in 
the Crown ?

For the purpose of the present case, it is enough 
if they are sufficient evidence of legal ownership- 
If  they are, and the legal estate is in the Crown, 
even though the beneficial interest is not, the 
plaintiffs remedy cannot be by execution under a 
f i .  fa . ,  but must be by some form of equitable 
execution. But are the registers evidence that the 
Crown is the legal owner of the ships ? By sect. 64 
of the Merchant Shipping Act 1894 (57 & 58 Viet. c. 
60), the register, and a certified transcript of the 
register, are made admissible in evidence, and by 
sect. 695 are made evidence of the matters stated 
therein in pursuance of this Act. In  the case of 
a British ship privately owned, one of the matters 
stated in pursuance of the Act is by sect. 11, “ the 
name and description of the registered owner or 
owners.” In  the case of such a ship the register 
is therefore p rim a  fac ie  evidence of ownership- 
But by sect. 74i the Merchant Shipping Act 1894 
does not, except where specially provided, apply 
to ships belonging to His Majesty. Such ship9 
cannot be registered under the Act of 1894. By 
sect. 80 of the Merchant Shipping Act 1908 (6 Edw. 1 
c. 48), provision is made for the registration 01 
“ Government ships ” which are defined as “ ship® 
not forming part of His Majesty’s Navy which 
belong to His Majesty or are held by any person 
on behalf or for the benefit of the Crown and for 
that reason cannot be registered under the principal 
Act.” Sect. 80 (1) provides as follows: “ Hi® 
Majesty maj- by Order in Council make regulations 
with respect to the manner in which Government 
ships may be registered as British ships for the 
purpose of the Merchant Shipping Acts, and those 
Acts, subject to any exceptions and modifications 
which may be made in the Order in Council, °r 
generally or as respects any special class of Govern- 
ment ships, shall apply to Government ship® 
registered in accordance with these regulations ®® 
if they were registered in manner provided by tho®e 
Acts.” By Order in Council of the 29th Sept. 191”’ 
regulations were made as regards any Governmen 
ships in the service of the Shipping Controller- 
By these regulations sect. 1 and sects. 8 to 12 ® 
the Merchant Shipping Act 1894 are not to apply*® 
Government ships in the service of the Shipp111® 
Controller registered in pursuance of the provision® 
of the Order in Council. Sect. 1 of 1894 is fh 
section which prescribes the qualifications l0, 
owning a British ship. Sects. 8 to 12 prescribe® 
the method and conditions of registration a® 
include sect. 11 quoted above. Under the Ora® 
in Council application for registration is to®  
made by the secretary to the Ministry of Shippin®| 
and such application is to contain a statement 
the nature of the title to the said ship, whether oy 
original construction by or for the Shipping Co 
Holier or by purchase, capture, condemnation 
otherwise. Upon receipt of the application * 
registrar shall enter the ship in the register ho 
as belonging to His Majesty represented by *
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Shipping Controller.” I t  must have been under 
sect. 80 of the Merchant Shipping Act 1906 and this 
Order in Council that the Krasnoiarslc and 
Vologda were registered. The assistant registrar 
who produced the registers said they were. It  will 
be observed that the registrar has no discretion 
In the matter. I t  will also be observed that 

title ” is used in a wide sense, for it includes 
title by capture, but capture does not vest the 
ownership in the captor. We are quite familiar 
with at least one class of ship which during the 
war were registered in the name of His Majesty 
a« represented by a Department of State and 
which unquestionably were not the property of 
His Majesty. Enemy ships seized in port at the 
outbreak of war and ordered by the Prize Court to 
be detained under the Chile  form of order were 
so registered for the purpose of being employed by 
the Government under the British flag. But the 
©fleet of the Chile form of order was to reserve 
all Tights intact for decision when the war 
Was over (per Privy Council in P r im  Adalbert 
(118 L. T. Rep. 161 ; 14 Asp. Mar. Law Cas. 296 ; 
(1918) A. C. 500), and until those ships were con
demned as prize, which was not done till after the 
armistice, they remained the property of their 
original enemy owners pending a final decision of 
the Prize Court. Now I  apply sect. 695 of 1894 
to a ship registered under sect. 80 of the Act of 
1906 and the Order in Council. The register is 
evidence of the matters stated therein in pursuance 
?f sect. 80 of the Order in Council. What is stated 

these registers is that a ship formerly under the 
Russian flag is owned by “ His Majesty represented 
oy the Shipping Controller,” but having regard to 
8ect. 80 and the Order in Council that denotes no 
iaore than this, that the ship is a “ Government 
ship ” in the service of the Shipping Controller, 
a^d “ Government ship ” denotes no more than 
this that the ship either belongs to His Majesty 
°r is “ held by the Shipping Controller on behalf 
or for the benefit of the Crown.” “ Held ” is a 
^ord which may cover any sort of possession. If  
©hips detained under a Chile  form of order could be 
Registered under sect. 80 of the Order in Council,
1 see no reason why ships which were not the 
Property of the Crown, but had come into the 
Possession of the Crown otherwise than by the 
requisition of a captured but not condemned ship 
should not be so recistered. For instance, if a 
Russian owner had lent the use of his ship to the 

r°Wn for the duration of the war, I  see no reason 
"hy it shold not be registered as detained ships 
w©re registered, if the Chile class of ships could be 

registered. I t  is a possible view that neither 
olass could properly be so registered, for it may be 
hat the reason why they could not be registered 

hader the principal Act was not because they were 
held on behalf of His Majesty, but because they 
had not ceased to be foreign owned; and, if so, 
8ect. 80 (3) did not apply. But the fact that ships 
©reign owned were registered under sect. 80 and 
he Order in Council shows that no sure reference 
8 to ownership can be drawn from the statement 
h the register. I  can draw no certain inference 
hom the register as to the Crown’s ownership, 
hether legal or otherwise. Nothing outside the 

agister makes me draw any such inference. On 
he contrary, if I  consider anything outside, my 
hubts are only strengthened. On the trial of 

r ,e M o g ile jf it was proved that the M o g ile jf was 
eas©d from the service of the Crown to the

Russian Volunteer Fleet on certain terms, and for 
a specific voyage, but there was nothing whatever 
to suggest that the Crown claimed to be the owner 
of the M og ile jf. Reference was made to a petition 
of right by the Russian Volunteer Fleet that the 
K rasno ia rsk  and the Vologda and other ships were 
by agreement taken over or requisitioned by His 
Majesty’s Government on certain terms for the 
duration of the war, and claiming that the Russian 
Volunteer Fleet as owners of the said ships are 
entitled to a return of the ships not already re
delivered.

To this petition the plaintiffs are a party, but 
the only allegation with regard to them is that 
five of the ships, including the M og ile jf, had been 
re-delivered to the plaintiffs as agents for the Russian 
Volunteer Fleet.

In  this petition of right the suppliants set out a 
letter from the Foreign Office which says that the 
vessels can only be returned to the parties who own 
or control the Russian Volunteer Fleet. The 
answer and plea denies that there was any agreement 
with the suppliants, refers to the documents for 
their contents, and does not admit the allegations 
in the petition. Of course I  cannot accept the 
allegations of the petition as evidence, nor treat 
the letter from the Foreign Office as proved. But 
at least the petition and answer show that it cannot 
be treated as proved that the ships are the property 
of Hi;j Majesty.

While the question whether the K rasno ia rsk  and 
the Vologda ere the property of His Majesty or of the 
Russian Volunteer Fleet is still undetermined, I  
cannot order the sheriff to withdraw.

But I  have reluctantly come to the conclusion 
that I  cannot compel the Crown to the determination 
of that question by the trial of an interpleader 
issue.

The plaintiffs’ rely on Creighton v. Attorney- 
General (1731, Bunb. 303), amd R eid  v. Steam  
(1 L. T. Rep. 539 ; 6 Jur. (N.S.) 267). The Crown 
relies on Candy and Dean v. M auqhan  (1843, 1 Dow. 
& L. 745).

In  the cases relied on by the plaintiffs an inter
pleader issue between the Crown and the subject 
was ordered to be tried. In  Candy v. M aughan  
{sup.) it was refused. The plaintiffs contend that 
what was said by Tindal, L.J. and Maule, J. in 
the course of the argument in Candy v. Maughan  
were obiter d icta, and that the refusal of an issue was 
nght upon the facts of the case. But the dicta, if 
obiter, are very strong, and are to the effect that the 
Crown cannot be compelled to appear before the 
court or be made a party to an interpleader issue. 
Mr. Robertson in his work on Civil Proceedings by 
and against the Crown, at p. 611, says that Candy v. 
M aughan  had, in his own knowledge, been followed 
several times in chambers.

All these cases relate to stakeholders’ inter
pleaders. I  can see distinction for the purpose in 
hand between such interpleaders and sheriffs’ inter
pleaders. The plaintiffs suggested that, as in 1873 
there was a conflict between the common law and the 
equity case, sect. 25 (11) of the Judicature Act 
1873 (36 & 37 Viet. c. 66) makes the equity cases 
the ruling authority. I  do not think that section 
applies to alter the rights of the Crown.

Let us get back to the underlying principle. The 
plaintiffs say the principle is that no action lies 
against the Crown at the suit of a subject, and they 
say that in asking for an interpleader issue no one is 
seeking to maintain an action against the Crown;
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the Crown has asserted a claim, and is invited 
either to withdraw it or prove it and, as it does not 
withdraw it, is directed to prove it. I ,  however, 
am of opinion that the rule that no action lies 
against the Crown at the suit of the subject is part 
only of the wider principle that the King cannot, 
against his will, be made to submit to the jurisdic
tion of the King’s courts. For this I  cite the 
passage in Blackstone, vol. 1, chap. 7, quoted by 
Brett, L.J. in the Parlement-Belge (42 L. T. Rep. 
273 ; 4 Asp. Mar. Law Cas. 234 ; 5 Prob. Div. 197, 
at p. 206). Brett, L.J., in the Parlement-Belge 
(sup.) quotes Blackstone, par. 1, chap. 7, as follows : 
—“ Our King owes no kind of subjection to any 
other potentate on earth. Hence it is that no suit 
or action can be brought against the King, even in 
civil matters, because no court can have jurisdiction 
over him. For all jurisdiction implies superiority 
of power; authority to try would be vain and idle 
without an authority to redress, and the sentence 
of a court would be contemptible unless the court 
had power to command the execution of it, but 
who shall command the King ? ”

In this case the Crown does not consent to submit 
to the jurisdiction of the court, and the court 
cannot command it to do so.

The result of my decision is to leave matters in a 
most unsatisfactory position. The difficulties of 
the sheriff are obvious. The plaintiffs are in hardly 
loss difficulty. It  was suggested that they can get 
the matter in issue determined by proceeding with 
the petition of right I  have already referred to. 
But of that petition they are not masters, and the 
evidence in support of it must mainly come 
from the Russian Volunteer Fleet who in the 
M og ile ff action are the plaintiffs’ judgment 
debtors.

It  was also suggested that the plaintiffs could 
bring a position of right claiming that the 
register be rectified. But it may well be that the 
ships are properly registered, and yet that they are 
the property of the Russian Volunteer Fleet. It  
may be questioned whether petition of right lies 
where the suppliant seeks to recover nothing from 
the Crown, neither land, nor goods, nor money, nor 
any incorporeal right (Robertson, p. 331), even 
supposing that petition of right is an available 
remedy for the purpose of having it declared that 
the ships are not the property of the Crown. 
Plaintiffs on such a petition would have upon them 
the burden of proving a negative, whereas, if 
an interpleader issue could be tried, the Crown 
would naturally be made plaintiff, and have to 
establish its claim. But while I  feel all the diffi
culties and the risk of a denial of justice to the 
plaintiffs, I  must administer the law as I  find it, 
trusting that some method may be devised for the 
speedy determination of the matter in issue, and 
that the advisers of the Crown will assist to that 
end. They must bear in mind that at times when 
the Crown by its servants, and in the various 
departments of government engages in commerce, 
as shipowner and charterer, as marine underwriter 
and wholesale dealer in commodities, great hard
ships may be occasioned to the subject by too strict 
an insistence upon the constitutional rights of the 
Crown.

I  vary the order by dismissing the summons 
simply, without costs either here or below. The 
sheriff has failed. Neither the plaintiffs nor the 
Crown have wholly succeeded.

The Borneo Company appealed.

M acK in n o n , K.C. and G. P . Langton for the 
appellants.

Sir Gordon Hewart (A.-C-.) and D arby  for the 
Board of Trade.

H olm an Gregory, K.C. and J .  E ll is  C un liffe  for 
the sheriff.

B a n k e s , L.J.—This is an appeal from the 
judgment of H ill, J. I  very much regret that it is 
not possible, in my opinion, to take any other view 
of the matter than that taken by the learned judge. 
In  my opinion the view which he took was entirely 
right.

The matter arises in this way : the appellants were 
execution creditors, and they obtained a judgment 
against the Russian Volunteer Fleet Committee. 
In execution of that judgment they caused a writ of 
f i .  fa . to be issued, directed to the sheriff of Lincoln
shire to seize two vessels which they asserted 
belonged to the Russian Volunteer Fleet Committee. 
The sheriff, acting upon the writ, seized the vessels, 
and thereupon a claim was made, which is contained 
in a letter written by Mr. Barnes, the solicitor for 
the Board of Trade, of the 6th Aug. 1921, in which 
he says he confirms his telegram of the previous day 
addressed to the sheriff, which he sets out, and then 
he goes on to say : “ As indicated in the above 
quoted telegram, the vessels are registered in the 
name of His Majesty, represented by the Shipping 
Controller, London. I  shall be happy to produce 
to you or your representative transcripts of the 
registers of these respective vessels showing that 
they are the property of His Majesty, and, not 
having heard from you in reply to my telegram, 1 
am to request that you withdraw your officer 
immediately and report to me that you have don® 
so.” The registers were afterwards produced, °r 
verified, and it appeared that the vessels were 
registered in London in the name of His Majesty 
represented by the Shipping Controller, and it 
seems to me quite plain that that was a claim on 
behalf of the Crown, and it was understood by the 
sheriff as being a claim on behalf of the Crown- 
Upon that the sheriff issued an interpleader 
summons, a copy of which is set out on p. 12 of tn 
proceedings. I t  is dated the 16th Aug. 1921, an 
the heading, of which we have not got a copy, 
are told refers to the claimants as the Crown on tn® 
one side and the execution creditors on the other- 
Then the summons directs all parties concerned to 
attend before the registrar and so forth “ on the 
hearing of an application on the part of the sheO 
of Lincolnshire that the plaintiffs and the claimant 
appear and state the nature and particulars of then 
respective claims.”

Interpleader, as its name indicates, was 
proceeding instituted for the purpose of relieving 
persons, sheriffs, and others, who made no clai 
themselves to a subject matter which was clai®e 
by two other parties, to appear before the court »n̂  
in a summary proceeding at their instance get _ 
decision from the court as between the two claim»®, 
as to which of them was entitled to the subJeC 
matter of the claim. . e

I t  is not necessary to refer to the history of *  ̂
proceeding, because now the procedure is c o n ta in  
in the rule of court which deals with interplead • 
The learned judge has held that Order LVIL ®o 
not apply to the Crown, or bind the Crown, and tn^ 
it is not possible to compel the Crown to interple 
On p. 22 of the proceedings he sums up his vl.® 
in this way : “ Let us get back to the underly
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principle. The plaintiffs say the principle is that 
no action lies against the Crown at the suit of a 
subject, and they say that in asking for an inter
pleader issue no one is seeking to maintain an 
action against the Crown; the Crown has asserted 
a claim and is invited either to withdraw it or to 
prove it, and, as it does not withdraw it, is directed 
to prove it. I, however, am of opinion that the 
rule that no action lies against the Crown at the suit 
of the subject is part only of the wider principle 
that the King cannot, against his will, be made to 
submit to the jurisdiction of the King’s courts.” 
For that he cites an authority, and, in my opinion, 
the view there expressed by the learned judge 
is quite correct.

Mr. MacKinnon has based his argument, as I  
understand it, upon two grounds. He says, first 
of all, there is authority to the contrary of the view 
expressed by the learned judge, and he relies for 
that upon the case of Reid v. Steam  (1860, 1 L. T. 
Rep. 539 ; 6 Jur. N. S. 267). I  desire to say that 
in my opinion that case is really no authority for 
the proposition for which Mr. MacKinnon cites it 
or for which apparently it has been cited on other 
occasions. I t  is quite true that in his judgment 
in that case Stuart, V.-C. (6 Jur. N. S. at p. 268) 
said that he “ conceived, if the Crown was adversely 
claiming against the stakeholders, that they had a 
right, when other persons were claiming the same 
money, to file a bill of interpleader, and to make 
the Crown a defendant to the bill, because the 
Crown was one of the parties contesting the right. 
The question of title had not been seriously argued, 
and he did not decide it one way or the other, 
hut he should not hold that the Crown was an 
improper party. He thought the bill had been 
rightly framed, in bringing all the claimants before 
the court.” When one looks at the facts of that 
case one finds that it was a suit instituted by the 
plaintiffs against the four defendants claiming the 
return or the payment of a certain sum of money, 
or a, direction that the defendants might be decreed 
to interplead, and one of the four defendants, so 
added apparently, was the Crown—in what form 
'"'e do not know. I t  may have been in the form 
of an action against the Attorney-General, but 
that does not appear. But whatever form the 
action was in, it is manifest, I  think, that whoever 
"'as made a defendant as representing the Crown, 
consented to the jurisdiction, and appeared, and, 
therefore, was a party properly before the court, 
tt was in those circumstances that Stuart, V.-C. 
ju&de the observation he did and made the order 
he did.

It  seems to me that that case has no appli
cation to the present case, or any similar case 
Jriiere the Crown is objecting that it ought not to 
be made a party, or in this particular case where 
the Crown is objecting that there is no jurisdiction 
to make an interpleader order as against the Crown, 
t  pass, therefore, from that case by repeating 
that, in my opinion, it is no authority for the 
Proposition for which it is cited by Mr. MacKinnon.
. There are, on the other hand, in Candy v. 
M augham  (1843, 6 M. & G. 710 ; 13 L. J. C. P. 17) 
Very clear dicta by the learned judges who were 
Parties to that decision, that interpleader would 
tmt lie against the Crown, and, for the reason 
triiich Hill, J. has given, and which is a much 

roader and deeper reason, it seems to me that 
interpleader proceedings cannot be taken against 
he Crown and that the court cannot make an 

Vol. X V ., N . S.
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order either directing an issue against the Crown or 
barring the claim of the Crown. Now the other 
point taken by Mr. MacKinnon does not seem to 
me to be open upon these proceedings. That point 
is that it is competent for these parties, or a party 
under similar circumstances, to bring an action 
against the Attorney-General claiming a declaration 
as to the rights of the execution creditors. Now 
that may or may not be ; I  express no opinion 
about it. All I  need say is this, that it does not 
seem to me that in the proceedings where an 
interpleader summons has been taken out by the 
sheriff, asking and asking only that the Crown 
may appear and state its claim and be a party to 
the interpleader, it is not competent, upon such a 
summons, to take the course suggested by 
Mr. MacKinnon, and to treat this as though it 
were an action against the Attorney-General 
claiming a declaration of the rights of the execution 
creditors.

I  do not know that I  need say any more except 
that, in my opinion, the appeal fails. We are 
not asked to make any direction that the sheriff 
shall remain in possession. Therefore, the order 
will simply be that the appeal is dismissed with 
costs, and that so far as the sheriff is concerned, the 
sheriff’s costs will be added to the costs of the 
execution creditors.

S o r t j t t o n , L.J.—I  agree that in the matter which 
is now before the court we cannot do anything else 
than dismiss the appeal. In  this case, however, 
I  desire to say that it seems to show the extreme 
advisability of action by the committee which it 
is stated has been appointed under the presidency 
of the Attorney-General to consider in what 
respects the rights of the Crown should or should 
not be altered in legislation, for I  cannot help 
feeling that the objection that has been taken by 
the Crown in this case, which, I  think, is a good 
objection in law, has the effect of preventing an 
order of this court being enforced, and of delaying 
justice to one of His Majesty’s subjects. However, 
all this court can do is to enforce the-law, and not 
to express any opinion on the desirability of the 
action taken by the Crown of insisting on its legal 
rights.

The case comes before the court on an inter
pleader summons that the plaintiffs and the 
claimant shall appear and state the nature of their 
claims, and maintain or relinquish the claim. 
The plaintiff is a person who got a judgment in  
rem  against the owners of the particular ship, and 
obtained a writ of f i .  fa . against property, which he 
alleges is the property of the owners of the ship 
in respect of which he has got a judgment in  rem  
for a certain sum of money.

The Crown has stated to the sheriff that the 
Crown itself is the owner of the property seized, 
and therefore has requested him not to proceed on 
a writ of f i .  fa . The sheriff has taken out a sum
mons that the plaintiffs and the claimant—which 
must mean the Crown, as it appears from the title 
the Crown is represented by the Shipping Con
troller—shall appear and shall maintain or relin
quish their claim. The Crown does not consent 
to the court's making the order. I t  appears to me, 
therefore, that the court has no jurisdiction to 
make an order adverse to the Crown without the 
Crown’s consent.

In  my view the interpleader rules which have 
the force of statute do not bind the Crown. The 
principle, I  think, is that statutes do not bind the

3  Q
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Crown in any case where they would afiect any 
existing prerogative or interest of the Crown, 
unless either express words or necessary implication 
compel the court to come to that view. There 
are no express words in this case making the inter
pleader rules apply to the Crown, and I  cannot see 
that there is any necessary implication. In  those 
circumstances I  think that the interpleader rules 
do not bind the Crown.

J should come to that conclusion without 
authority, but as far as the authority is concerned, I  
think the Court of Common Fleas in the case of 
Candy v. M au g h a n (6M. & G. 710 ; 13 L. J. 17 C. P.) 
did decide, as far as the Interpleader Act was 
concerned, that the Crown was not bound by the 
ex isting Interpleader Act.

The second point was then argued by Serjeant 
Manning, which was that if the Interpleader Act 
did not apply, without the Interpleader Act the 
Crown had power to interfere. His argument in 
the report (6 M. & G. 710), edited by himself, and 
therefore I  expect accurately stated, is th a t: 
“ Wherever the court sees that the Crown, though 
no party to the record, has an interest in the matter 
in suit, they may pronounce judgment for the 
Crown. And if a presumption of title only appears 
for the Crown, the court will, in some cases, proceed 
to give judgment in the action ; but will suspend 
execution until the party has interpleaded with the 
Crown. For these positions a variety of authorities 
will be found collected in Mann. Exch. Prac., 
2nd edit., 123 (vide A dam  Penreth's case, T. 29,
E. 1).

Then follow some twenty or thirty authorities. 
I  have looked at Manning’s Exchequer Practice, and 
for the passage. If  a presumption of title only 
appears for the Crown, the court will in some cases 
proceed to give judgment in the action, but will 
suspend execution until the party has interpleaded 
with the Crown. The only one other authority is 
cited, which is apparently in the Year Books of 
the 23th of Edward I. That case is known as 
A dam  Penreth's case. Mr. MacKinnon, with whose 
industry the court generally has no reason to be 
dissatisfied, is quite unable to find that report, 
and certainly I  have not been able in the intervals 
of listening to counsel in this case to discover 
that particular report in the Year Books, but I  
notice that Maule, J. then asks the questions how 
was the court put in motion, and Serjeant Manning 
reports himself as answering on the suggestion of 
the King’s Serjeant or sometimes y ro p rio  motu. 
In  13 L. J. 17 C. P. he is only reported as answering 
p ro p rio  motu, to which Maule, J. replies in the 
L aw  J o u rn a l:  “ Then this can hardly be the proper 
subject of a motion from the bar,” that is, it cannot 
be a matter for application to the court by adversely 
claiming ; it is in the power of the court, and not 
in the power of any party to come to the court and 
say “ Make the order.” As stated by Serjeant 
Manning (6 M. & G. at p. 712), and I  have no doubt, 
more accurately, if it is done on the suggestion of 
the King’s Serjeant the Crown waives its privileges, 
and if p ro p rio  motu it is not open to some party to 
the action to come to the court and say as a right, 
“ Exercise these powers.”

I t  seems to me, therefore, that applying the 
strict law the summons taken out by the sheriff 
was wrong because it purported adversely to the 
Crown to require the Crown to appear and to main
tain or relinquish its claim. I, therefore, think 
that this appeal must be dismissed, though, as I

have said, I  feel that the result of the action taken 
by the Crown in this case is to delay justice to a 
British subject. That, however, is not a matter 
for this court. I  desire to say, as my brother has 
said, that I  express no opinion as to the rights 
and duties of the sheriff which are not before 
us. The sheriff has got a writ to execute, 
if he determines not to execute it that will 
be, as Mr. Gregory says, at his risk. We are 
not deciding one way or the other in the circum
stances of this case that he is, or is not, entitled to 
withdraw.

A t k i n , L.J.—I  agree. This is a summons taken 
out by the sheriff under the interpleader order, 
which is Order L V II. of the Rules of the Supreme 
Court. That is an order which took the place of 
the statutory provisions under the Act of William I V . 
and the provisions of the Common Law Procedure 
Act of 1360. I t  is an order which provides for 
the originating of process by a stakeholder, or by the 
sheriff, and it gives power to the court to exercise 
coercive authority over the persons who are brought 
before the court by an interpleader summons, 
namely, the sheriff himself and the claimants. 1 
think it only necessary to refer to the rules 
I  do not propose to do it in detail—to show that 
there is a complete code by which in the first 
place the summons calls on the claimants to appear 
and state the nature and particulars of their 
claim, and to maintain or relinquish it. The rules 
then proceed to give power to the judge to order 
that the claimant be made a defendant in the action, 
or that an issue be tried, and to direct which of 
the claimants be plaintiff, and which may not, and 
the court has power to decide the matter in a 
suitable case in a summary way. If  the claimant 
has been served, and does not appear—that is to 
say if the Crown in this case having been s e r v e d  

does not appear—the courts may make an order 
declaring him, and all persons claiming under hi® 
for ever barred, and there are many other provisions 
including a provision as to costs. Now it appear® 
to me quite plain that the order does not bind the 
Crown, and is not intended to give, and does not 
give, the court the coercive jurisdiction against the 
Crown that it plainly has against claimants who 
are properly brought before it on an interpleader 
summons.

I t  appears to me that that is sufficient to dispose 
of this case, but I  think myself that it is very 
unfortunate that it should be so, because not only 
is the subject delayed in obtaining the amount ol 
money for which the court has decided he is entitled 
to have judgment, but also as it appears to me th» 
as an officer of the Crown, and a very import*® 
public officer of the Crown, the sheriff is harass® 
by reason of the difficulties that he is put into as to 
the course that he should take. Nevertheless, 
that seems to me to be the position at present, 
say nothing as to whether there is any other proces 
of law by which the execution creditor can have th 
matter determined as against the Crown, and 1 saV 
nothing at all as to the rights of the execut® 
creditor as against the sheriff, or of the sher 
against the execution creditor. . The position mere y 
remains in this way, that according to our dec®® 
the sheriff is not in a position to take out an i®® 
pleader summons making the Crown claim»1' ' 
We determine nothing else as to the rights of 
parties at all. I  agree that H ill, J.’s judgmen 
right, and for the reasons that have been given_,,̂  
him, and that this appeal should be dismissed " 1
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costs, and with the order that was made by my 
Lord protecting the sheriff as to his costs.

A p p e a l dismissed.

Solicitors for the Borneo Company, D owning, 
M iddle ton , and Lewis.

Solicitor for the Crown, S o lic ito r to the Board o f 
Trade.

Solicitors for the Sheriff of Lincolnshire, T aylo r, 
Je lf, and Co., agents for B urton , Scorers, and White, 
Lincoln.

Wednesday, J u ly  6, 1921.
(Before Lord St e r n d a l e , M.R., and A t k i n  and 

Y o u n g e r , L.JJ.)
T h e  Cu m b e r l a n d  Q u e e n , (a)

APPEAL FROM THE ADMIRALTY DIVISION.

C ollis ion  at n ight— Insu ffic ien t ligh ts on sa ilin g  sh ip  
■— F a ilu re  o f steamship to see, loom o f sa ilin g  ship  
u n t il about 300f t .  away—Look-out—Negligence.

A  steamer, m ak ing  sixteen knots, collided w ith  a 
sa ilin g  vessel a t n ight. The n igh t tvas “ fine , clear, 
dark, and overcast.” The sa ile r's  ligh ts were 
defective. Those on board the steamship d id  not 
see the loom o f the sailer u n t il they were w ith in  
about 300/f. o f her.

The President found , on the advice o f the E lder 
Brethren, that the loom o f the sailer ought to have 
been seen at a distance o f a quarter o f a m ile. 
He held, that, although the ligh ts o f the sa ile r  
were grossly im proper, the steamship was alone to 
blame, because i f  she had seen the loom o f the 
sa ile r a t a distance o f a quarter o f a m ile, as, he 
found , she ought to have done, the co llis ion m ight 
and, ought to have been avoided. The owners o f 
the steamship appealed.

On appeal the Assessors expressed the op in ion  that 
in  the circumstances i t  was very doubtfu l whether 
the loom o f the sa ile r could have been seen at a 
distance o f a quarter o f a m ile, or at a distance 
appreciably greater than that at which i t  was f irs t  
seen by those on the steamship.

Held, that the sailer was to blame fo r  carry ing  
im proper ligh t, and that she was alone to blame 
fo r  the co llis ion, as i t  had not been proved that 
the look-out on the steamship was in  any way 
defective.

Decision o f Duke, P . reversed.

o f  d a m a g e  b y  c o llis io n , an d  co u n te r-A o t io n  
c la im .

The plaintiffs were the London and North 
Western Railway Company, owners of the steamer 
ifbieve G allion , and the defendants were the owners of 
che schooner Cumberland Queen.

The plaintiffs alleged by their statement of claim, 
Liat shortly before 4.40 a.m. on the9thOct. 1920 the 
blieve G allion  was in the Irish Sea in the course of a 
v°yage from Holyhead to Greenore, making about 
Slxteen knots. The weather was clear and dark, 
and the tide was first of the flood of the force of 
acout a knot. A good look-out was being kept on 
“card. In these circumstances those on board the 
btieve G allion  saw the loom of a vessel which 
Proved to be the Cumberland Queen about a ship’s 
ength away and about a point on the starboard 
°w. The Cumberland Queen was heard to blow

(a) Reported by Geoffkby  H u t c h in s o n  and W. C. 8 a n d f o k d , 
Esqrs., Barristors-at Law.

two blasts on the foghorn, but came on and struck 
the starboard side of the bridge of the Slieve 
G allion  with the bowsprit, doing damage. Just 
before the collision a defective red light was seen, 
and also a white light aft apparently moving.

The defence alleged (in te r a lia ) that a good look
out was not kept on board the Slieve G allion, and 
that her speed was excessive in the circumstances.

La ing , K.C. and J . B . A s p in a ll for the plaintiffs.
Raeburn, K.C. and G. P . Langton, for the 

defendants.
Jan . 28, 1921.—Sir H e n r y  D u k e , P.-—This 

was a collision in the Irish Sea in the neighbour
hood of the Skerries about five miles W.N.W. 
of the Skerries, and the time of its occurrence 
is put by the defendants as having been in 
the early morning of the 9th Oct. last. The 
plaintiffs are the London and North Western 
Railway Company and their vessel the Slieve 
G allion  was on a voyage from Holyhead t6 
Greenore in the ordinary course of her plying in the 
service of the plaintiffs. The defendants’ vessel was 
the four-masted schooner Cumberland Queen belong
ing to a port in Nova Scotia, and she was on a 
voyage from Preston to Parsboro. The Cumber
land Queen had left Preston the previous day ; and 
the Slieve G allion  had left Holyhead an hour before 
the collision. A variety of questions have arisen 
in the case, but owing to the course of events the 
questions which decide the case are—What were 
the conditions as to weather ? What was the state 
of the lights on the Cumberland Queen ? and 
What was the character of the look-out of the Slieve 
G allion  ? The collision, it is to be observed, was 
almost avoided by action which was taken on 
board the Slieve G allion  at the very last period in 
the history of the events in question when the 
collision was observed by those on board the 
Slieve G allion  to be inevitable. I  accept what was 
said by the chief officer of the Slieve G allion , Mr. Gill, 
with regard to that matter. He described how the 
Slieve G allion  left Holyhead at ten minutes before 
four o’clock. He said that he was on the fo’c’sle 
head till they were passed the breakwater light at 
Holyhead at 4.13, that he then made the rounds, 
and that after making the rounds he went upon 
the bridge where he found the captain in charge of 
the bridge, the quartermaster at the wheel and two 
look-out men. He describes the weather as clear, 
and he says that just before the collision—three 
minutes before the collision—the captain left the 
bridge in order to look at his compass and to make 
a calculation which it was necessary should be made 
for setting the course of the ship having regard to 
the conditions of tide, and to the time at which the 
passage was being made. The master he said went 
down to consult his course book, and then he said 
that at a point of time which he fixes—he did not 
fix it with exact certainty, but which must have 
been within a minute of the collision—the nearest 
period at which he can fix it was two or three 
minutes before the collision—the master of the 
Slieve G allion  left the bridge ; the quartermaster 
at the wheel called out, “ 1 think I  see a vessel on 
the starboard bow; ” he says that he was looking 
at that time on the port bow and that he, the chief 
officer, wheeled round and looked with his glasses. 
One of the look-out men described how the chief 
officer was on the bridge with his glasses slung 
round his neck, and that corroborates his statement 
that from time to time he was looking out with his>
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glasses. He says, “ I  looked round and looked with 
my glasses and I  picked up the loom of a sailing 
vessel. I  could see no light whatever, red, white 
nor anything. I  had heard nothing, the vessel 
was about a point on the starboard bow, about a 
ship’s length away.” (His length is 311 ft.) He 
gave an order hard astarboard ; turned to see it 
carried out; rang the port engine full speed astern ; 
helped to reverse the port propeller ; and then he 
describes the bow of the Cumberland, Queen at about 
the bridge of the Slieve G allion , and in fact the 
collision carried away the shelter in which one of the 
two look-out men had been standing during the 
period before the collision. That is the description 
of the collision hy the chief officer of the Slieve 
Q allion.

I  come first to consider the question of weather. 
I t  is material in various aspects of the case. If  the 
weather Was of anything like the nature described 
by those on board the Cumberland Queen a speed of 
sixteen knots was a speed which involved the 
highest degree of recklessness and the matter must 
be considered in view of the conclusion which would 
result, as well as in the light of the evidence as a 
whole. The witnesses of the Cumberland Queen 
described with great particularity the course of their 
voyage from Preston—how, after they passed, I  
think it was, the Nelson Buoy, they were sounding 
fog signals continuously in accordance with regula
tions right up to the time of the collision. Some of 
them gave a great many circumstances in corrobora
tion which they said they remembered. They say 
that on the day of the collision there was a fog during 
their passage from Preston to the point of the 
collision and they referred to the fact that a dense 
fog set in not long after the collision. They called 
the master of the steamship Prim rose  which 
rendered assistance to the Cumberland Queen, and 
they relied upon statements by members of the 
ship’s company of the Slieve G allion  that they heard 
certain fog signals. On the other hand what is said 
is that the master of the Slieve G allion  was on his 
bridge from the time he left Holyhead until two or 
three minutes before the collision; that the chief 
officer was on duty; that the look-out men were 
there ; that the speed was deliberately set; that 
the records of the lightships and the lighthouses in 
the region which would be affected by a fog of the 
prevalence of that described by the Cumberland 
Queen do not show fog at any such time as is in 
question in this case; and that, on the contrary, 
they show a high degree of visibility. They rely, too, 
upon the bearings taken by the chief officer of the 
Slieve G allion  immediately after the collision— 
hearings which were recorded in the log and in which 
the distance of various lights up to a range of seven 
miles or thereabouts from the point of the collision 
are set down. I t  is a direct conflict. The case of 
fog is set up hy the Cumberland Queen deliberately, 
and with the intention of relying upon the kind of 
proof which is stated here. The case, on the other 
hand, is stated with great clearness and without any 
misapprehension of the grave conflict that there is in 
the case, and it is necessary to examine the evidence 
closely in order to see what is the true conclusion. 
I  have been struck by one or two things with regard 
to the evidence in the case of the Cumberland 
Queen.

[The learned President dealt with some of the 
evidence offered by the defendants, and con
tinued :] I  attach weight to those discrepancies in 
averment in the case of the Cumberland Queen,

and, on the whole, I  have come to the conclusion 
that I  ought to accept the evidence of the Slieve 
G allion  with regard to the state of the weather. 
I  find that the weather from the time at which 
the Slieve G a llion  left Holyhead before four o’clock 
to the time of the collision—for an appreciable 
period of time after the collision was such as is 
described in their statement of the weather con
ditions, namely, that it was a fine, clear, dark, 
overcast night.

The second material question in the case is that 
of the lights of the Cumberland Queen. Mr. 
Raeburn frankly admitted—as he had no alterna
tive but to admit—that the port light of the 
Cumberland Queen (which is the light here in 
question) was such that the light failed to comply 
with the collision regulations, and failed to comply 
to such an extent, and in such a way that there 
was an infringement of the regulations which 
amounted to a possible cause of collision. I  
must carry the matter further than that. I  must 
see what was, in truth, the state of the port light 
of the Cumberland Queen, and to what extent, if 
at all, it was visible from the Slieve Gallion. At 
the instance of the plaintiffs the Elder Brethren, 
who are advising me in the case, made an inspec
tion of this light, and no complaint at all has 
been made of the procedure they adopted. They 
got the assistance of an engineer at Trinity House, 
and they themselves have made personal experi
ments, and the evidence furnished by the observa
tions of the Elder Brethren, and by the report of 
the engineer, are part of the evidence in the case 
by common consent of the parties. Now, having 
seen the engineer’s evidence, it comes to this, 
that the light had a maximum initial intensity of 
five candles; that the lamp in which it burned 
was set in an indifferent lense; that no part of the 
flame was in the focus ; that the flame was to 
some extent out of'centre in the lense; only the 
second prism from the bottom in the lense of 
the lantern—the enclosing lantern—showed a 
full beam ; a third prism from the bottom showed 
only a glimmer and looked at from its own level 
there was only a dull loom visible from the central 
belt and the prisms above. As to the light emitted 
by the second and third lowest prism, the only 
effective part of the beam, the engineer says, 
does not exceed one candle. And he points out 
that certain uprights by which the lamp could 
and would be lifted are capable of blocking the 
visibility of the lights if turned in the direction 
of an observer, and would obscure 30 per cent, 
of the range of the light with a maximum intensity 
of obscuration amounting to 80 per cent., and that 
if they were turned to the side they would obscure 
15 per cent, with a maximum intensity of obscura
tion of 90 per cent. I  do not give the weight to 
that matter of obscuration which I  was invited 
to give to it. The Elder Brethren take the vie'*' 
that, although there is that degree of obscuration» 
when you come to the distances which are here 
in question the obscuration is not so effectî 6 
as it is close at hand, but what is seen upon the 
near view, on the handling of this lamp in a roonu 
is a defect in the vision of the rays of light whicn
is to a great extent obliterated when the light is

- - - - - -  atin action at a considerable distance, or even
such distances as are in question here. Tha 
justifies some part of the evidence which was giv®n 
by the experts for the defendants, though I  d 
not think it justifies the whole of it. I  thin
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they gave too favourable an account of this light 
as a working ship’s light. As to the practical 
tests, I  am told by the Elder Brethren in their 
report that on a very clear and fine night where 
an ordinary red sea light would be visible at 
upwards of two miles—two miles with the naked 
eye and substantially more than two miles with 
the aid of binoculars—this light from 100 yards 
to 1000 yards was an ordinary red light which 
could be observed as a ship’s red light would be 
observed, but that beyond 1000 yards (in fact, 
at some distance within 1000 yards) the light 
became invisible because of this defective intensity, 
and that very close at hand, within 100 yards, its 
construction had the effect of reducing the rays 
which proceeded from it to the form of a thin 
pencil of red light. Close at hand it was a thin 
pencil, and as the light was removed to a great 
distance the power of the light was increased 
and overcame the mechanical difficulties in the 
diffusion of the light. That was the light with 
which the Cumberland Queen had crossed the 
Atlantic, and was setting out to cross the Atlantic 
again. I t  is not necessary to discuss its defects 
in detail. I t  is sufficient to say here that it was 
a light which did not come within any measurable 
distance of complying with the regulations against 
collisions at sea, and that there was on the part 
of the Cumberland Queen in respect of light a gross 
infringement of these regulations.

The question which is next to be considered is 
the question of look-out on board the Slieve C allion , 
and that is a question of very considerable diffi
culty. Something is to be said, I  think, as to what 
Was the duty imposed upon those in charge of the 
Slieve C a llion , if they were going to cross the Irish 
Sea where they crossed it at a speed of sixteen 
knots an hour. I t  is a speed which it is very 
beneficial in the public interest that a steamship 
should be able to use. Everybody who has had 
to travel by sea is grateful for the power and skill 
which permit of high speed, such as that, and, in 
some cases, of a higher speed. But the power of 
travelling at sea with a speed of that kind imposes 
°n those who exercise it the highest degree of 
obligation in respect not only of care, but in respect 
°f the standard of efficiency by which their 
Performances are to be measured. You must 
not travel at sixteen knots even on a fine, 
clear, dark night across the Irish Sea without 
providing against all the risks which that naviga
tion involves. Other vessels are put under the 
obligation by the Collision Regulations of showing 
their lights, but lights fail, men in charge of lights 
are negligent, and accidents happen. You may 
not have a light, or you may have a light which 
from some cause inherent in the light or the manage
ment of it, is not available as a warning. Not 
only so, but lighted vessels are not the only 
obstacles to navigation or which involve risk to 
Persons who are on board vessels navigating at 
high rates of speed. There may be causes of risk 
wbich cannot be seen, but there are notorious 
causes of risk which can be seen, so that it does 
not discharge the liability which is upon those 
navigating at high speed, or at whatever speed they 
may choose to navigate at, to say, that a collision 
bas occurred with an unlighted ship, or that a 
collision had occurred with an imperfectly lighted 
chip. The question still has to be asked, What 
"ms the nature of the look-out, were the conditions 
®nch that with a diligent and efficient look-out

the collision could have been avoided or the con
sequences of the collision could have been 
diminished ?

Now, the look-out on board the Slieve C a llion  
consisted at the time in question of two look-out 
men stationed each in a shelter on either side of the 
bridge with the help, not provided for purposes of 
look-out but valuable, of an officer on the bridge, 
the officer of the watch, and a helmsman at an open 
wheel on the bridge. The eyes of the ship are the 
eyes of the two look-out men.' I t  is said here that 
the eyes of the ship—the look-out man on the star
board look-out—were not effective, that the look
out was not a look-out with which you could safely 
navigate the Irish Sea at the point, and on the 
course in question, at a speed of sixteen knots. 
The test must be made at that point. So far 
as the chief officer was concerned I  accept all he 
said. If  I  may say so, I  was well impressed with 
his evidence. I  think he came on duty to do his 
duty well and qualified to do it. I  was quite 
satisfied there was no dullness on his part, and that 
in taking over the charge when the master went 
below he was quite alert, and that in the multitude 
of his duties, he could not be blamed for what he 
failed to see. He would look in the first instance 
for lights, and so far as I  know he had not stood on 
the starboard look-out on his ship long enough to 
have any responsibility upon him for what might 
be there, and so far as the helmsman was concerned 
his business was with the wheel and the compass. 
So far as the port look-out man was concerned, 
he had that quarter to attend to, and he was attend
ing to it, and was very vigilant. Can the same be 
said with regard to the look-out man on the star
board side ? He was in the box and gave his 
evidence to the best of his ability. He certainly 
did not establish affirmatively that he was giving a 
diligent and sufficient look-out. A great deal 
depends, in forming an opinion as to the character 
of his look-out, upon the limit of visibility of a 
sailing ship of the type of the Cumberland Queen 
on a night such as the night in question. I t  is 
quite true it must be said in favour of those 
who were concerned that to pick up the loom of 
a vessel on a night such as they had to deal with is 
a totally different thing and a much more exacting 
task than it is to observe a vessel proceeding under 
her lights. But it has to be done. I  have con
sulted the Elder Brethren as to the range within 
which I  might say with any confidence that a 
diligent and efficient look-out man on such a night 
as was described, and as is insisted upon in the case 
of the Slieve C allion , could be excused for not seeing 
the hull and sails—the outline, or the loom, as it is 
called—of the Cumberland Queen, and those who 
advise me cannot bring it down to a quarter of a 
mile.

Their belief is that with a diligent and efficient 
look-out the loom of the Cumberland Queen might 
have been and would have been observed at 
substantially more than a quarter of a mile. It  
was said with very great force that the chief 
officer and various of the rest of the company 
of the Slieve G allion  stated accurately many 
things. They saw little things which showed 
their vigilance. On the whole, I  accept their 
evidence on the subject; their look-out is not 
stronger than the evidence of Hughes (the star
board look-out man) makes i t ; and, having 
regard to the evidence which Hughes gave and 
to the advice which I  have received as to the
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limit within which it would be impossible on such 
a night that an efficient look-out should fail to 
observe the loom of a large vessel like the 
Cumberland Queen, I  have come to the conclusion 
that in the particulars that I  have mentioned the 
Slieve C a llion  had a defective look-out, and there
fore was not complying with the regulations.

The crucial question comes to be this: the 
Cumberland Queen having been navigated in breach 
of the regulations, a®d the Slieve G a llion  having 
failed in discharge of her obligations under the 
regulation as to look-out, where does the respon
sibility for this collision fall either in whole or in 
part ? I  take the law to be that by the exercise of 
that degree of care and skill which is to be expected 
of competent seamen, those who are confronted 
with a breach of the regulations are bound to avoid 
mishap as the result of that breach of the regula
tion, and if they fail to avoid a mishap, the liability 
in respect of it falls upon them. I  have to consider 
whether, with care and skill, those on board the 
Slieve C a llion  could have avoided the grave default 
of the Cumberland Queen, in her failure to be 
equipped with efficient lights—having in fact lights 
which had an insufficient range of visibility—a 
range of visibility which Mr. Raeburn would only 
insist upon at which he thought it must be said the 
Slieve G a llion  could have seen the loom of the hull 
of the Cumberland Queen, namely, a quarter of a 
mile. Now, so far as the lights are concerned, the 
Slieve G a llion  had not the proper warning ; but, 
notwithstanding that, if the look-out had been the 
kind of look-out which is to be expected from a 
steamer navigating in the Irish Sea, say, at a 
speed of sixteen knots, the Cumberland Queen 
would have been seen at upwards of a quarter of a 
mile, at any rate, from the point at which this 
collision occurred. She was so well under control 
that the Cumberland Queen being observed at a 
distance of 400ft. the collision was nearly avoided. 
I  have come to the conclusion that if she had been 
seen at a distance of a quarter of a mile, or ever less 
than a quarter of a mile, the collision would have 
been avoided, and I  confess that I  cbme reluctantly 
to the conclusion that the Cumberland Queen, which 
sailed the seas in a condition in which she ought 
not to have sailed, must be exonerated from blame 
for this collision, and that the Slieve G a llion  must 
be held to be wholly to blame for this collision.

Now, I  must consider the question of costs. I  
have said something as to the case which was set 
up here about fog, and I  have pronounced judgment 
as to the state of the lights of the Cumberland  
Queen ; and, if I  were to apportion costs, I  should 
apportion the costs arising out of the question as to 
fog, and the costs arising out of the question as to 
the lights of the Cumberland' Queen, against the 
Cumberland Queen. I  do not propose to deal with 
it in that manner; but I  propose to give the 
Cumberland Queen one half only of her costs of the
trial. rpfo gijeve Gallion held alone to blame,

The owners of the Slieve G a llion  appealed.
L a in g , K.C., Bateson, K.C., and J . B . A s p in a ll,  

for the appellants.
Raeburn, K.C. and G. P . Langton, for -the 

respondents, the owners of the Cumberland Queen.

Lord St e r n d a t .e , M.R.—This is an appeal from 
the President of the Probate, Divorce and Admiralty 
Division, in a case arising out of a collision between 
the Slieve G a llion  and the Cumberland Queen.

The Slieve G allion  is one of the London and North- 
Western Railway Company’s boats, 311ft. in 
length, a steel twin screw steamer with engines 
working up to 3000 horse-power indicated, and 
she was on a voyage from Holyhead to Greenore; 
she had only got a few miles out of Holyhead when 
the collision happened. The Cumberland Queen is 
a wooden four-masted schooner, belonging to the 
Port of Parsboro, Nova Scotia, 680 tons gross, 
179ft. in length, and she was on a voyage from 
Preston to Parsboro. The Slieve G a llion  was doing 
about sixteen knots. The speed of the Cumberland 
Queen I  do not think is material; she was in fact, 
with all sails set, making about four knots close 
hauled. The Slieve G a llion  saw the loom of the 
Cumberland Queen about a ship’s length away, 
and had not seen her before, about a point on the 
starboard bow. The helm was put hard astar- 
board and the port engine ordered full speed astern, 
and the Cumberland Queen was then, and then only, 
heard to blow two blasts on her foghorn; but the 
starboard side of the bridge of the Slieve Gallion  
and the bowsprit of the Cumberland Queen came 
into contact.

Now, if that were the whole of the case, of course 
it is a simple case of a steamer going not at an 
excessive speed in the weather as found by the 
learned President—as to which I  shall have some
thing to say—but going at a considerable speed 
and failing to keep out of the way of a sailing ship, 
and it would be a very simple case indeed; but 
that is not the whole of the case. The case for the 
Slieve G allion  is that the Cumberland Queen was not 
seen before because she had a defective red light 
which could not be seen, and that the loom could 
not have been seen at a greater distance than it 
was seen at. Now the Cumberland Queen, of course, 
defended her red light, and it seems to be a red light 
which she had been in the habit of using for some 
considerable time. It  is worthy of notice that the 
Cumberland Queen came into court setting up a case, 
and setting it up as the President found deliberately, 
which he finds to be a wholly untrue case—that is 
as to the weather. According to her evidence l* 
was foggy, and she was blowing her foghorn, and 
she sets up that case no doubt in order to blame 
the Slieve G a llion  for her speed and also to blame 
her for not stopping when she heard, or ought to 
have heard, a foghorn forward of the beam. ^ ° ' f  
that case the President has entirely disbelieved, 
and he has disbelieved it after finding that it w'Sf 
set up deliberately by the Cumberland Queen with 
the intention of relying upon the proof which w'ai! 
stated by them in court, so that the Cumberland 
Queen does not enter the case on the facts as fom1 
by the President in a very creditable position' 
She entered it setting up a false case for the purp°s. 
of making an allegation against the other vesse 
which was not well founded. The President n» 
found that the weather was such as is describe 
in the statement of the weather conditions by th 
Slieve G allion , namely, that it was a fine, cle»1”, 
dark, overcast night. I  do not know that tbo 
adjectives are altogether consistent with ° n 
another, but that is the finding of the President.

With regard to the light, his conclusion is state 
in two or three passages in his judgment. He say®' 
“ I t  is not necessary to discuss its defects in deta • 
I t  is sufficient to say here that it was a light wm  ̂
did not come within any measurable distance 
complying-with the Regulations against Collisl° 
at Sea, and that there was, on the part of t
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Cumberland Queen in respect of light, a gross 
infringement of these regulations.” Then he says 
that the Cumberland Queen was obviously in fault 
in respect of her light, but, for a reason which he 
gives, he does not find that was a contributing 
cause to the collision, because he finds chiefly on 
the advice, though not perhaps entirely on the advice 
of the Elder Brethren, that the loom of the Cumber
land  Queen could and ought to have been seen by 
those on board the Slieve C a llio n  at a distance of, 
at the very least, a quarter of a mile, and that 
if they had seen her and acted for her at that 
distance there would have been no collision. There
fore, he has held the Slieve C a llion  alone to blame 
and acquitted the Cumberland Queen of any default 
which was in any way a contributing cause of 
the collision. The evidence as to the light, and the 
conclusion as to the light, except the general one 
that I  have stated, are not very definite. A test 
was made of this light by the Elder Brethren and 
also an examination was made of it by experts 
on each side, and the report of the Elder Brethren 
during that test is—I  had better take it as 
stated by the President—“ That the light had a 
Maximum intensity of five candles ; and the lamp 
M which it burned was set in an indifferent lens ; 
that no part of the flame was in the focus ; that the 
name was, to some extent, out of centre in the lens.” 
Then they say that, “ On a very clear and fine night 
Where an ordinary red sea light would be visible 
at upwards of two miles—two miles with the naked 
eye and substantially more than two miles with the 
aid of binoculars—this light from 100 yards to 
f000 yards was an ordinary red light which could 
oe observed as a ship’s red light would be observed, 
nut that beyond 1000 yards—in fact at some 
distance within 1000 yards the light became 
Mvisible because of this defective intensity, and 
that very close at hand, within 100 yards, its 
construction had the effect of reducing the rays 
which proceeded from it to the form of a thin 
Pencil of red light. Close at hand it was a thin 
Pencil and as the light was removed to a great 
distance the power of the light was increased and 
overcame the mechanical difficulties in the diffusion 
°* ^flht.” The “ thin pencil of light ” was 
what the chief officer of the Slieve C a llion  saw 
when he got close upon the Cumberland Queen; 
ue did not see anything until then. I  do not attach 
very much importance to the question of the “ thin 
Pencil of light,” because in this test which was 
Made with the accused light close to an ordinary 
red light the ordinary red light was shown at a 
very close distance to show a thin pencil too. I  

"Qt flnc,w whether that is always the case with 
fuip’s lights; I  should have doubted it myself, 
cut it was so on this occasion. If  the result of 
this test is to be accepted as what could be seen 
ttpon that particular night, then it would appear 
hat the red light ought to have been seen before 
he Cumberland Queen was seen, but the President, 

V'hen the test was suggested, pointed out that the 
lest might not be conclusive because you could 
Cot be quite certain that the state of the light at 
rhe time of the test was the same as at the time 
cf the collision, and he did not seem to think himself 
that the test would be very much guidance to 
hun. When it was suggested he said to Mr. Raeburn 
^ho was appearing for the Cumberland Q ueen: 
,,T °u  see, so many questions arise. There is 
he question of the state of your wick, the question 

°t the amount of oil in your reservoir, and other
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questions. I  am not sure it is helpful ” ; and 
afterwards he says: “ My impression is that in 
the facts of this case it would not be a valuable 
piece of evidence in the case. I  have mentioned 
the matter to the Elder Brethren, and they concur 
with my opinion.” I  think that last remark was 
probably referring to the advice that had been 
given to him as to the distance at which the loom 
could have been seen, but the first part was referring 
to the difficulty of reproducing at the test the actual 
conditions existing at the time of the collision. 
I t  is also the fact that some four or five hours 
before the collision this light had been found to 
be defective and had been taken down and cleaned 
by an ordinary seaman, the son of the master of 
the Cumberland Queen, and certainly, to my mind, 
his description of what he found wrong with the 
light is rather difficult to understand ; but at any 
rate there had been something wrong, and if it 
were the fact—I  do not know whether it was or 
not—that he had not thoroughly cleaned it when 
he did take it down for the purpose of cleaning 
and wiping, the light would be made worse. What 
the exact state of things as to the light on this 
particular night was the President has not found, 
and I  should have less difficulty in dealing with the 
case if he had found i t ; but forming the best 
judgment I  can upon what he did find with regard 
to it, I  think the proper conclusion to be drawn 
from his judgment is that he did not find that the 
light could, or ought to, have been seen at any 
reasonable distance. I t  must be remembered 
also with regard to the test that the test was made 
by skilled persons, who knew in what direction 
to look for the light, who were looking in that 
direction, and who were guided as to the direction 
by the ordinary red light being placed close to the 
accused light in order to guide them as to the 
direction in which to look ; and apparently there 
was a considerable difference of opinion amongst 
the experts who examined it, either at that test 
or another, as to the distance at which the light 
could be seen. The experts on behalf of the 
Cumberland Queen could see it much more distinctly 
and at a much greater distance than the experts 
called for the Slieve C a llio n ; perhaps that 
is not altogether to be wondered at, but I  am 
taking the test made by the Elder Brethren.

Now the first thing that strikes me about it is 
this. The President, though he has found chat the 
Slieve C a llio n  was to blame for not seeing the loom 
of the ship sooner than she did, has not found 
that she was to blame for not seeing the light, 
and also he says this : “ So far as the lights are 
concerned the Slieve C a llion  had not the proper 
warning,” and he also says that which I  have 
already quoted, that the light was one which did 
not come within measurable distance of complying 
with the regulations. I  think the result of that, 
although he has not found it specifically, is that, 
he does find the light was such that the Slieve 
C a llion  is not to be blamed for not seeing it before 
she did ; in fact, she never saw it until the collision 
was actually on the point of taking place, if it 
had not already taken place. But he has also 
found that that default did not contribute to the 
collision. Now on that point, I  regret to say, I  
cannot agree with the President. Here is a vessel 
on the findings—as I  think they are—navigating 
without a light which can be seen at a proper 
distance to warn other vessels that she is there. 
That is found in the passage I  have already men

T h e  C u m b e r l a n d  Q u e e n .
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tioned by the President. That, of course, puts 
the other vessel into a very much greater difficulty 
than she otherwise would have been, and that again 
I  find is accepted by the President, because he says : 
“ I t  is quite true it must be said in favour of those 
who were concerned that to pick up the loom of 
a vessel on a night such as they had to deal with 
is a totally different thing, and a much more 
exacting task than it is to observe a vessel pro
ceeding under her lights.” “ Proceeding under 
her lights ” I  take it must mean proceeding under 
her lights, they being such as could be seen at a 
reasonable and proper distance, whether the full 
range or not. If  a vessel is entirely in fault for 
a breach of the regulations and by that default 
puts the other vessel which has to navigate for her 
into an exceptionally difficult position, I  do not 
think that she can escape blame, even if the other 
vessel does not do exactly what is right, and even 
indeed if she be guilty of a default in look-out, 
because I  think it has been decided, and I  think 
it is good law—in accordance with the case of 
The Ovingdean Orange (87 L. T. Rep. 15 ; 9 Asp. 
Mar. Law. Cas. 242; (1902) P. 208), and the principle 
laid down there, although that was not a case of 
lights—that a vessel which does put another into 
an exceptionally difficult position of this kind and 
continues to do so up to the time of the collision, 
cannot escape blame simply because the other 
vessel does not do what she ought to do. The 
other vessel may be to blame too, but the vessel 
which is navigating in this way in breach of the 
regulations cannot, in my opinion, escape blame 
for the collision, and I  think, therefore, on any 
finding as to the Slieve O a llion  the Cumberland 
Queen was here to blame for her bad light and was 
to blame in a way which contributed to the collision.

That leaves to be decided the question, whether 
the Slieve O a llion  was to blame, and as to that I  
feel much greater difficulty. The President has 
found that she was to blame for not seeing the loom, 
and he thinks that the look-out—I  shall deal with 
the look-outs in a moment—on the starboard side 
of the bridge of the Slieve O a llion  was negligent 
in not observing the loom at any rate about a 
quarter of a mile off. In  all probability if it had 
been observed at a quarter of a mile the collision 
might have been avoided by the Slieve Oallion. 
He has found that, as I  have said, chiefly upon 
the .advice of the Elder Brethren. Now the look
outs were a look-out man on the port side and a 
look-out man on the starboard side of the bridge, 
and in addition, the chief officer, whose evidence 
was this: He was on the bridge in charge, and he 
was asked: “ Q. Did you yourself—speaking for 
yourself now—did you keep a sharp look-out ?— 
Yes. Q. Did you keep a look-out on both sides, 
I  mean, did you look both sides ?—On both sides.
Q. Both bows ?—Both bows, from port to star
board, right round. Q. Had you anything else 
to do except to keep a look-out ?—Nothing else 
except to keep a look-out and see the course was 
steered.” I  read that witness’s evidence because 
he was a witness whom the President thought was 
a witness whose evidence ought to be accepted. 
He says : “ So far as the chief officer was concerned, 
I  accept all he said. If  I  may say so I  was well 
impressed with his evidence. I  think he came on 
duty to do his duty well and qualified to do it. 
I  was quite satisfied there was no dullness on his 
part, and that in taking over the charge when the 
master went below he was quite alert and that in

the multitude of his duties, he could not be blamed 
for what he failed to see.” I  think that, if I  may 
say so, is rather a slip—to speak of the “ multitude 
of his duties,” because the evidence that he gave—- 
and it was the only evidence there was, and the 
President accepted him as a truthful witness—- 
was that all the duties that he had were to keep a 
look-out and to see that the course was steered, 
and he said that he did keep such a look-out on 
both bows. It  is very difficult to see how the look
out on the starboard side can be negligent in not 
having seen the loom sooner than he did without 
also blaming the chief officer who was keeping a 
look-out on both sides. As a matter of fact, just 
before the Cumberland Queen was sighted at a dis
tance of only a ship’s length, which sighting was 
by the man at the wheel, the chief officer was 
looking on the port side, but then the quarter' 
master told him there was a vessel, he thought, 
on the starboard side, he looked round with bis 
binoculars and he did see the loom of the Cumberland 
Queen quite close to him, as I  have said.

What the President says is this : “ On the whole 
I  accept their evidence on the subject ”—that is, 
the witnesses of the Slieve G allion  on the subject 
of their look-out. “ Their look-out was not 
stronger than the evidence of Hughes makes it. 
Now, with the greatest respect, I  think it is rather 
stronger, because I  do not think you can neglect 
the chief officer, who was keeping a look-out ahead, 
and as he says, on both bows. Then he goes on: 
“ And having regard to the evidence which Hughes 
gave and to the advice which I  have received as 
to the limit within which it would be impossible 
on such a night that an efficient look-out should 
fail to observe the loom of a large vessel like the 
Cumberland Queen I  have come to the conclusion 
that in the particulars that I  have mentioned the 
Slieve G a llion  had a defective look-out, and, 
therefore, was not complying with the regulations.
I  think that may be put in other words: That the 
look-out was a bad and negligent look-out on the 
Slieve G allion. I  leave for the moment the advice, 
which, really, I  think was the most important 
factor in the President’s decision, because he also 
does speak of having regard to the evidence which 
Hughes gave. He does not tell us exactly in what 
particulars the evidence of Hughes leads him to, 
or assists him in arriving at, his conclusion. Again, 
I  should have found it more easy to deal with the 
case if I  had had a specific finding on that point, 
but I  think, reading Hughes’s evidence, that 
probably the most important part, though perhaps 
not the whole of the evidence, to which he was 
referring, was the answer which Hughes gave to 
some questions put by the President himself av 
the end of the witness’s examination. He asked 
him this: “ Q. You could see her ”—that is the 
Cumberland Queen—“ at that time ”—that is the 
time that the other look-out man called to him t° 
jump out of the shelter in which he was stationed, 
because the other vessel was on the point of striking > 
the shelter was in fact swept away by the coUisio®' 
The answer was “ Yes. Q. Could you see if s®? 
had any lights showing ?—I  could. Q. Well, had 
she lights showing ?—Well, I  did not see any-
Q. Why was that, was it because your eyes were 
failing you, or because they were not there 
I  have good eyesight. Q. Had she any ligbts 
showing ?—I  do not say she had not any. Q. V*ere 
there any visible to you ?—No.” Now we com® 
to the evidence on which I  think the learne
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President was relying : “ Supposing you had been 
looking on the spot where she was, how far off do 
you think you could have seen her ?—I  could 
have seen her a good distance. Q. What would 
attract your attention to a vessel like that on a 
night such as you had ? Would you find her 
by looking for her, or would you find her when she 
happened to come into sight ?—When she happened 
to come into sight. Q. Was the night a night on 
which you would be likely to find a vessel by looking 
for her ?—That is right. Q. You would ?—Yes.
Q. What we want to know is, if you would have 
found her if you were looking for her; were you 
looking for her ?—No, I  was not looking for her. 
Q- What were you looking for ?—I  was keeping 
a look-out for lights.” There is another answer 
that I  think it is possible may have been relied 
upon, though I  hardly think it can have been. 
This man, who had been a gunlayer on the well- 
known destroyer Broke at the time of the Battle of 
Jutland, was asked this : “ Do you think you could 
have seen the Cumberland Queen on that night so 
as to be able to train a gun on her at 6000 yards ”— 
that means the loom of the Cumberland Queen—“ A. 
Well, I  would if I  had been looking in that direction 

I  would have seen her all right.” I  do not know 
whether he meant to say that, but nobody can 
possibly accept it. It  is not the case of either side 
that you, could have seen the loom at 6000 yards, 
and I  think he was only magnifying his skill as a 
gun-layer and making, possibly, a foolish answer, 
and I  do not think that that is the part of the 
answer which the President considered important, 
but the other part that I  have read I  think very 
hkely he did, and if that is to be taken to mean this : 
ff I  had been looking out I  could have seen her, 
but I  was not looking out because my only business 
Was to look for lights, then I  think he would have 
been wrong. P rim a  fac ie  no doubt the light is 
what you look for, but if he means that if you see 
J10 light you can dispense with any necessity to 
keep a further look-out I  think he was wrong, but 
1 do not read the evidence in that way, and as the 
1 resident has not, if I  may say so, told us specifically 
"'hat the evidence was and what was the con
struction he put upon it, I  feel bound to put on 
J my own construction as best I  can, and I  think 
that it really means this : If  I  had had my attention 
Uirected to that spot where the vessel in fact was 
t should have seen her at some considerable 
Justance—“ a good distance,” is the expression ; 
'Ut I  should have only done that if I  had been 
ooking for her there, and I  was not looking for her 
here, because there had been nothing to direct 

?hy attention to the probability of a vessel being 
that direction. I  think that is what he meant.

* Was looking out for lights and p rim a  fac ie  that 
vas his duty. As there was no light my attention 

J'as not directed to that particular spot, and 
herefore I  was not looking out for her as I  should 
av® been if I  had any indication that there was 

a ship there to look for. That, I  think, is a fair 
instruction of that evidence, and I  do not think 
?n that construction it shows a negligent or 
^proper look-out.

But now there is a much more important point, 
tli °h ^is- The President took the advice of 

e Elder Brethren on the point at what distance 
o?§bt an efficient look-out to have seen the loom 
0 b̂e Cumberland Queen. He says this : “ I  have 
/¡^suited the Elder Brethren as to the range within 

b*ch I  might say with any confidence that a 
Von. X V ., N. S.
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diligent and efficient look-out man on such a night 
as was described, and, as is insisted upon in the 
case of the Slieve G allion, could be excused for not 
seeing the hull and sails—the outline or the loom 
as it is called—of the Cumberland Queen, and those 
who advise me cannot bring it down to a quarter 
of a mile.” Now, it did occur to me, not knowing 
anything about these matters practically at all, 
that unless you have a more accurate and particular 
description of the weather than that it was a fine, 
clear, dark, overcast night it would be rather 
difficult for anybody who was not there to predict 
exactly at what distance the loom of a ship like 
the Cumberland Queen could have been seen, and 
it is to be noticed that the master of the Slieve 
G allion—he was not on deck but he was aaked as an 
expert witness, he was on deck three minutes 
before, and therefore he knew what kind of night 
it was—was asked rather as an expert, this question : 
“ Q- What was there during the darkness of that 
night to render it likely or unlikely that you would 
see the loom of a ship ?—Well, it was a very, very 
dark night with an overcast sky ; it was not a clear 
dark night. Q. What sort of sea ?—The sea was 
smooth. Q. Does that make a difference ?—It  
does. Q. As to whether you are likely or not to see 
an oncoming ship ?—Yes. Q. Well, how ?—Well, 
I  think you can see better with a little breeze—a 
better defined horizon. Q. That breaks the 
water ?—Yes. Q. You say it was dark and 
overcast ?—Yes. Q. Have you considered at all 
whether you would be likely to see the loom of 
a ship on a night like that more than 300ft. or 
400ft. away ?—You would not see her any more 
than that—not much more—not going at sixteen 
knots. Q. Well, taking her as she was, and you 
as you were ?—Yes. Q. Have you considered 
it at all before you came into the witness box ?—- 
No, I  have not.” These were questions asked by 
the learned President. That was the evidence of 
a man no doubt interested, because he was the 
master of the accused ship, but the evidence of a 
man of experience who actually knew what the 
conditions were upon that night; but as this 
advice had been given to the President by the 
Elder Brethren, and I  think is really the foundation 
of his judgment against the Slieve G allion , I  thought 
it right to consult our Assessors on the matter, and 
I  put to them these questions : “ The night is found 
to be a dark, clear, overcast night ”—I  took those 
words from the President’s judgment. There is also 
information in the weather reports as to the visibility 
of lights. The weather reports were put in, and 
they gave indications of the visibility of the 
Skerries Light, and, I  think, some other lights. 
“ Is it possible, on this information, to say 
that the loom of the Cumberland Queen could 
have been seen at a distance of a quarter of 
a mile, or at an appreciably greater distance 
than that at which it was seen ? ” And 
what our Assessors tell us is that they consider 
it very doubtful, and I  say, for what it is worth— 
and I  do not think it is worth anything—that that 
agrees entirely with my own view. With simply 
a description of a night like this it is very difficult 
indeed, without having been there, to know exactly 
at what distance a loom could be seen, because 
although you may have two nights which might 
be fairly described as fine, clear, dark, overcast 
nights, the amount of visibility on one night may 
differ very much from the amount of visibility on 
the other, and I  think, if I  may say so with the
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greatest possible respect, that the advice which was 
given to the President was rather more positive 
than the circumstances and the information in the 
possession of the court justified, and I  feel bound 
to act—I  should feel bound to act anyhow, and 
I  feel bound to act still more because it is my 
own view—on the advice that it is very doubtful, 
unless you were there, whether you can say 
positively that the loom could have been seen at 
the distance mentioned by the President. The 
question therefore arises in those circumstances, 
in that doubtfulness, and in the circumstances 
of the Slieve G allion  having been misled by the 
action of the Cumberland Queen and by that action 
deprived of the warning that she ought to have had 
from the light, is it possible to say that the look-oUt 
—I  take the whole look-out, not only Hughes, the 
starboard look-out, but the look-out on the Slieve 
G allion—was defective, and that there was a 
negligent and bad look-out ? I  do not think that 
it is, and, therefore, I  think the Slieve G allion  ought 
not to be held to blame for a bad look-out in these 
circumstances. The Cumberland Queen was 
obviously to blame in about as many respects 
as she could be. She came into court with an 
entirely false case; she had a light which I  think 
I  am justified in saying the President has found 
did not afford any proper assistance to the Slieve 
G allion , and that, in my opinion, was the real 
cause of the collision, and, therefore, although with 
great diffidence, as I  am differing from the learned 
President’s judgment, I  think this appeal should 
be allowed, and that the Cumberland Queen should 
be held alone to blame for the collision, and that 
will involve also, of course, the costs here and 
below.

A t k i n , L.J.— The Cumberland Queen at the time 
this collision happened, undoubtedly was com
mitting a breach of the regulations, because her 
port light was defective, and defective to a quite 
extraordinary degree. Taking it at the very best 
which can be said for her, which I  think would 
fairly represent the circumstances of the trial, 
when the lamp had been trimmed and lighted by 
an experienced lamp-trimmer of Trinity House, 
the range of the port light was not more than half 
a mile, that is to say, it was about 25 per cent, of 
of the range that was required by the regulations, 
and, undoubtedly, if the absence of the light 
caused the collision, there can be only one answer 
as to whether the Cumberland Queen should be held 
to blame or not.

Now the question, and the material question, 
that arises is whether or not the absence of the 
light did cause the collision, and what is suggested, 
and what, I  think, has been found, is, that it did 
not cause the collision because in spite of the 
defect of the light the Cumberland Queen could 
have been picked up, or should have been seen, 
by those on board the Slieve G allion , if they had 
maintained an efficient look-out in time to enable 
the Slieve G allion  to perform what was undoubtedly 
her duty and keep out of the way of the Cumberland  
Queen, and, of course, if they could have seen her 
at such a distance, light or no light, then the 
absence of the light would not have caused the 
collision, because the object of a light is merely 
to indicate that the vessel is there, and if you 
can see the vessel, even without the light, in time 
to act there is no need for the light, and action 
must be taken. Therefore, to my mind, the first 
question is whether or not it was possible for those

on board the Slieve G allion , if they had kept an 
efficient look-out, to have seen the Cumberland 
Queen at a distance sufficient to enable them to 
avoid the collision ? Now they did in fact see her, 
according to their story, at about 300ft. off, and it 
is not suggested that if they could only see the 
vessel at that time and at that distance they 
omitted to do anything which they ought to have 
done or that they did anything which they ought 
not to have done; in other words, the Slieve 
G allion  would not be responsible for the collision. 
But it is said that even assuming there was no 
light at all, the loom of the vessel coming without 
a light could have been observed at a distance of 
about a quarter of a mile. I  think that some 
distance such as that is almost the closest that 
you could bring the Cumberland Queen to the Slieve 
iG allion  so as to give the Slieve G allion  sufficient 
time to act—I  will assume a little nearer. That 
undoubtedly is a very material question, because it 
not only deals with this question as to whether or 
not the fault of the Cumberland Queen caused the 
collision, but it also covers the question as to 
whether or not those on board the Slieve Gallion 
were keeping an efficient look-out, and therefore 
one has to consider the finding of the learned 
President in that respect. What he has found is 
this : He had been advised that the loom could be 
seen at a distance of a quarter of a mile or more, 
certainly at a quarter of a mile, and on the basis 
that the loom could have been seen at a distance 
of a quarter of a mile he says the man on the 
look-out did not see it until 300ft. away, and that 
indicates to me that the look-out was not an efficient 
look-out, and I  have no doubt at all that he bases 
his finding upon that question as to the limit of 
visibility of the sailing ship, because one passage 
in the judgment, which I  think has not been read, 
is this—he is dealing with the question of look-out, 
and he says: “ So far as the port look-out man 
was concerned, he had that quarter to attend to, 
and he was attending to it, and was very vigil*®*" 
Can the same be said with regard to the look-ou 
man on the starboard side ? He was in the bo* 
and gave his evidence to the best of his ability- 
He certainly did not establish affirmatively th** 
he was giving a diligent and sufficient look-out.
I  am not quite sure what that really means; 1 
do not think it is a finding that he established from 
his evidence that he was keeping a bad look-ou • 
“ A great deal depends ”—this is the passage 
want to read—“ in forming an opinion as to tn 
character of his look-out, upon the limit of visibility 
of a sailing ship of the type of the Cumberland 
Queen on a night such as the night in question, 
and then he proceeds to discuss it and to state tn 
advice he has received from his advisers, the Eld 
Brethren. Now the Master of the Rolls has rea 
the advice that we have received—which, I  think, * 
different advice from that received by the Presides > 
and acting upon that advice—if it is to be accepte  ̂
and I  do accept it—that is to say, the advice th» 
we have received—it seems to me that the who 
substratum of the President’s finding on this P01*v 
has disappeared, because then it becomes Je \  
doubtful as to whether or not the Cumberin'1 
Queen could have been seen at a greater dist*11 
than about 300ft., and if it could not have be 
seen at a distance of more than 300ft. two thWfy. 
seem to follow : one is that there was nothing 
could have been done on the part of the SI* 
G allion  to avoid the collision ; another is that th
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is no evidence of an inefficient look-out on her part, 
End therefore no breach of the regulations on her 
part, because, as I  have said, the ground for saying 
that there was a bad look-out is that the ship could 
have been observed a quarter of a mile away ; 
they did not see her until 300ft. away, therefore 
you cannot have been looking. That disposes 
of the first proposition and you obviously have no 
evidence of a bad look-out. The only other 
evidence of a bad look-out is that upon which it 
seems to me quite plain, and the President in his 
Judgment makes it quite plain he would not have 
acted, if it had been left by itself, namely, the 
answers made by Hughes who was the look-out 
on the starboard, side, and, I  think, very naturally, 
because the evidence of Hughes as reported seems 
to me to indicate that his answers are not to be 
relied upon. I  doubt very much whether he 
understood the bearing of the question, or under
stood what was really being put to him, but if he 
uid, it is quite plain at any rate that he largely 
exaggerated his powers, and, therefore, he is an 
Unreliable witness upon the very point which is 
Used against him, namely, as to what his powers 
?f vision were in that particular respect. Therefore, 

appears to me that on this question about the 
mom of the vessel, which is the ground, to my mind, 
uPon which the President has decided, upon the 
advice that we have received we are bound to come 
to the conclusion that in fact there was no evidence 
of an inefficient look-out on board the S lim e  
(ra llio n  and that the ship could not have been 
observed at a greater distance than about 300ft., 
aud, therefore, the collision was caused by the fault 
°f the Cumberland Queen.

But the question does not really rest there, and 
m cannot be rested entirely upon that, and it is 

to this part of the question in the case that I  
have felt very considerable difficulties—that is the 
Question of the [light, because, whether the loom 
o°uld have been observed at 300ft. or not, if, in 
a°t, there was a light that could have been 

observed at a quarter of a mile or so, then the whole 
of the inferences which were drawn in respect of 

m power of seeing the loom can be drawn, and 
o my mind should be drawn, in reference to seeing 

■p 6 light. Now we have no finding from the 
resident in respect of the light, and the question, 
s .f say, does present undoubted difficulties. The 
vidence of the trial of the light is that when it was 
ested under the conditions which are mentioned—- 
avourable conditions to the light—then it could 
e seen at a range of about half a mile, and if it 

o°uld be seen, as I  have said, even at a quarter of 
range, I  imagine there would be great 

Ijffihculty in acquitting the Slieve G allion  of blame. 
ut I  think this has got to be said, not as a matter 
faw but, as I  think, a plain question of drawing 

fie right inference of fact: If  a ship is found to 
ave had a defective light, an extremely defective 

. 8ht, and there is a question as to at what range 
could have been seen, and it is clear that, at any 

ate, the range was defective to 75 per cent., it is 
P am, to my mind, that there is a very substantia’ 
firthen thrown upon the ship of showing, if sh 
ays : Well, you could have seen the light half i 

t, * ® or for a quarter of a mile off ; that, in fact 
at light could be observed at that particula 
stance which she alleges. She starts with ! 

elective light—she starts with an admittedly 
th ^  defective light—and it appears to me tha* 
riere is a very serious burthen cast upon her o

showing what the distance is at which the light 
could have been seen, if she desires to cast the 
blame upon the other ship. To my mind that 
burthen, on the whole, is not discharged in this 
case. We do not know anything about the light 
in itself except as a result of the test, but we do 
know that there was a look-out on board the Slieve 
G allion. We do know that the chief officer was 
keeping a look-out and had not seen any light; 
we do know that, upon any footing, the starboard 
look-out man, Hughes, was keeping a look-out 
for lights and did not see the light, and we do know 
that the quartermaster at the helm only picked her 
out by the loom and did not pick her out by the 
light, and we know that, apparently, no light was 
visible, no genuine light, once she had been picked 
up at 300ft. I  do not attach so much importance 
to that because the evidence of the test was that, 
apparently, with a light burning and visible at 
half a mile range, still within 100 yards you would 
only see a thin pencil of light; but upon the whole 
I  have come to the conclusion that in this case there 
is no evidence that the light could have been seen 
at all, so as to have guided a man on the look-out 
on the Slieve G allion. Now, if that is so, the same 
result follows, as I  have said in reference to the loom, 
namely, that there is no evidence that the look-out 
on the Slieve G allion  ought to have picked up this 
vessel any earlier than in fact they did. The 
result of that will be that in fact, first of all, there 
is no evidence of an inefficient look-out. If  there 
were other independent evidence of an inefficient 
look-out it would still prevent the Slieve G allion  
from being affected, because even if there had been 
an efficient look-out there would have been nothing 
for them to have seen earlier than at this distance 
of about 300ft. I  think it follows from that that 
the Cumberland Queen must be held alone to blame.

I  must say I  have no compunction in coming 
to that conclusion once I  am forced to come to it 
by the facts, because it is perfectly obvious that 
with that light in that condition in the Irish Channel 
she was a very serious danger to navigation, and we 
find her coming into court in order to protect 
herself by a certainly perjured tale. I  myself am 
a little surprised, under any circumstances, that she 
was allowed any costs at all on that finding by the 
learned President, and I  think that she alone ought 
to be held to blame.

I  should like to add this : Once one comes to this 
conclusion it becomes unnecessary to consider the 
question as to whether or not, even if the Slieve 
G allion  could have picked her up earlier than at a 
quarter of a mile, she could then have escaped 
her liability. All I  can say about that is that as 
at present advised it seems to me that even so 
there would be a continuing negligence on the 
Cumberland Queen’s part, namely, the absence 
of light, which, at even a quarter of a mile, put 
the Slieve G allion  in a position of exceptional 
difficulty, and which would, at any rate, have 
contributed to the accident; but in view of the 
advice we have received it seems to me to follow 
that the Cumberland Queen was alone to blame.

Y o u n g e r , L.J.—I  am of the same opinion, and I  
desire to add only a few words by way of explanation 
of the conclusion at which, along with my Lord 
and the Lord Justice, I  have arrived, that the 
Cumberland Queen was alone to blame for this 
collision.

The learned President, as I  understand his 
judgment, has arrived at the decision that the
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Slieve O a llion  was alone to blame upon two grounds, 
which he states towards the end of his judgment. 
The first was that he was of opinion that the look
out upon the Slieve G a llion  must not be regarded 
as having been stronger than the evidence of 
Hughes made it, and his second ground of decision 
was that he was advised by the Elder Brethren 
that on the night in question the loom of a vessel 
like the Cumberland Queen should have been 
visible to those keeping a look-out on board the 
Slieve O allion  at a distance of not less than a quarter 
of a mile, a distance which I  think it must be taken 
the President was of opinion would have been 
sufficient to enable the Slieve O allion  by ordinary 
care and skill to avoid the collision. Now those 
are both, in a sense, findings of fact, although the 
second is based upon technical advice ; but I  should 
not, myself, presume to question them and to 
arrive at a contrary conclusion of my own unless I  
felt myself able to do so by applying to the facts 
of the case the standard of truth and accuracy 
which, with reference to other witness, and 
particularly the chief officer, the President has, 
in his judgment, himself set. It  is by applying 
that standard to that evidence so approved by the 
President that I  have reached the conclusion at 
which I  liavd arrived. I  think, when one reads 
that evidence, one must feel that the President 
failed to attach sufficient weight to it, particularly 
to the evidence of the chief officer. I  think that he 
himself would not have been able to discount that 
evidence on which he placed such complete reliance 
to the extent he did had he not been under the 
misapprehension, which the Master of the Rolls 
has already pointed out, that at the relevant 
moment the chief officer was engaged in a multitude 
of duties which precluded him from keeping a 
look-out as vigilant as that which might have been 
expected from a responsible witness of his capacity 
and integrity. When one refers to his evidence 
one finds, as the Master of the Rolls has already 
pointed out, that at the moment not only was he, 
as he says, keeping a sharp look-out on both sides, 
but that at the time he had nothing else to do 
except to keep a look-out and see the course that 
was steered.

In  these circumstances, we find that this 
vessel, the Cumberland Queen, was first seen by the 
steersman. It  is, I  suppose, a matter of fair 
observation that it was not in fact the primary 
duty of the steersman to be looking out for vessels 
like the Cumberland Queen, but if, in point of fact, 
it did happen that this steersman whose evidence 
appears to be perfectly reliable, was at the moment 
on the look-out and did see the Cumberland Queen, 
then, I  think, it is a little difficult to arrive at the 
conclusion which seems to be implicit in the learned 
President’s judgment, that somebody other than 
the steersman on the look-out and being the 
look-out man, would have, and ought to have, seen 
this vessel at an earlier moment. Further, I  think 
that the terms in which the steersman, the quarter
master, announced the discovery by him of the 
Cumberland Queen are not without some significance. 
He says : “ I  think I  see the loom of a vessel,” or 
words to that effect—a certain element of doubt, 
confirmed by the fact that the chief officer 
apparently saw this loom of a vessel through his 
glasses, which he at once applied to the place 
pointed by the steersman where he saw it. That, 
to my mind, apart altogether from the evidence 
of Hughes, is a strong p rim d  fac ie  case going to

show that at that moment there was a vigilant 
and effective look-out being kept on board the 
Slieve G allion  which did not depend on the evidence 
of Hughes at all, and, therefore, that the look-out 
was much stronger than the evidence of Hughes 
made i t ; and on that ground, it seems to me, the 
first portion of the President’s finding is open 
to criticism, judged by, as I  have put it, the standard 
of accuracy set by him with reference to the 
witnesses, and particularly the chief officer, to 
whom I  have referred. But then, when one 
comes to consider the evidence of Hughes, I  think 
that this observation may fairly be made. There 
are passages in his evidence which it is, I  think, 
impossible to understand, except upon the footing 
that he was a witness who was liable to exaggeration 
with reference to his own physical capacity °i 
vision or otherwise; but when one compares 
Hughes’s evidence with the evidence of the quarter
master and of the first officer, I  think that portion 
of the evidence which is most in harmony with an 
that is deposed to on this occasion is the part of 
it in which, in answer to the President, Hughes 
indicated the difficulty that he had in accurately 
determining the size, shape and character of this 
vessel, the Cumberland Queen, after her presence 
had been brought to his notice by the intimation 
made by the quartermaster and the first officer > 
and when you take that also in conjunction with 
the evidence of the man that the darkness of the 
night in question was such that the visibility 
of an unlighted vessel like the Cumberland Queen 
would not be greater than the distance at which 
she was first seen, you have, as it appears to me> 
a body of positive evidence supporting the view 
put forward by the Slieve G allion , that in fa° 
there was, at the moment when this vessel became 
visible, a vigilant look-out being maintained °n 
board of her, relieving her from all imputations 
in respect of negligence for not keeping a look-ou 
at that moment. Further, I  think it is fair to say 
this : Mr. Raeburn, quite properly, in supporting 
his case before us, stated that throughout, °  
anyhow, in the court below,. with reference t 
Hughes, his case had been that Hughes was asleep- 
I  think it is well to point out this, that when tn 
chief officer was being • examined and cross 
examined, and when Hughes was being cross 
examined in the court below, the case which w , 
being presented to the court by the Cumberla , 
Queen was not that a vigilant look-out was no 
being kept on board the Slieve G allion  as a prima l 
case, but it was this : That the Slieve Oallion, î  
a misty night, was going at the rate of sixte 
knots when no look-out would have been of ® 1 
use. In  other words, the case which at 1 
moment those appearing for the Cumberland Q11 , 
hoped to be able to establish was a case v hi  ̂
on the judgment of the President, had it been ma 
good, would, as he says, have involved the lug® , 
degree of recklessness. Now, I  think, myself , '  ̂  
if a case of that kind is being presented to the c°.(je 
at a moment when the witnesses on the other s
are being cross-examined and that that C1°SL 

,r U iexamination is, to put it at its lowest, prim®. ^e 
directed towards obtaining evidence which vu ^ 
at least consistent with that case, one looks a .g 
narrowly if afterwards that cross-examinati011̂  
relied upon for the purpose of establishing, 
that the Cumberland Queen could not have gg 
seen, but that it was not seen because the wn _ 
himself was asleep. In  my judgment, the c
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examination and the evidence of Hughes do not 
justify any such finding, and I  do not, myself, think 
from the way in which the President has dealt with 
the evidence of Hughes, that he intended so to find.

Accordingly, it appears to me that the first 
ground upon which the President proceeded may 
be displaced by reference to the rest of the evidence 
not held by him to have been inaccurate or other
wise than truthful.

With regard to the second ground upon which 
he proceeded, namely, the advice which he received 
from those who were there to advise him, we have, 
as my Lord has intimated, received somewhat 
different advice from those who advise us, and if 
I  may respectfully say so, I  do—knowing person
ally, of course, nothing of these matters, but 
judging only by the probabilities of this case— 
most heartily accept the advice which we have 
received, confirmed, as it appears to me, by the 
definite evidence of those on board the Slieve 
G allion  to which I  have referred.

One question only remains, namely, the question 
°f lights. With reference to that, I, for myself, 
feel on stronger ground, because here, I  think, I  
°an accept wholeheartedly the decision of fact, the 
finding of fact of the learned President. I t  appears 
to me that, although he has not said so in words, 
fie must have been of opinion that the red light on 
fioard the Cumberland Queen was not visible in any 
effective sense because had he not been of that 
opinion it would have been quite unnecessary for 
fiim to trouble himself about the loom of the 
Vessel. Accordingly, I  think that the question 
°f lights is really disposed of by that implicit finding 
pf fact on the part of the President, and the result 
18 that, in my judgment, this collision was directly 
and solely due to the Cumberland Queen navigating 
these seas on a dark night, a practically unlighted 
ship.

Solicitors for the appellants, H . L . T ho rn h ill.
Solicitors for the respondents, P ritch a rd  and 

Sons, for C ollins, Robinson, and Co., Liverpool.

HIGH COURT OF JUSTICE.

PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION.

A D M I R A L T Y  B U S I N E S S  

Dec. 10, 17, 19, 29, 1921, and Feb. 15, 1922.
(Before H i l l , J. and Elder Brethren.)

T h e  H e r m io n e . (a)
K in g 's  sh ip—S h ip 's  agent— Salvage cla im  by the 

sh ip 's  officers and crew— Instruc tions to agent to 
prosecute the c la im —Settlement— A u th o rity  o f the 
agent— N ava l Agency and D is tr ib u tio n  A c t 1864 
(26 <fc 27 Viet. c. 116).

Khe au tho rity  o f an agent fo r  the officers and crew 
° f  a K in g 's  ship, under the N ava l Agency A c t 1864 
(26 &  27 Viet. c. 116) is  not w ider than that o f a 
Solicitor, and does not therefore extend to the settle
ment o f claims by the sh ip 's officers and crew 
'without the ir express authority , 

hus a sh ip ’s agent who settles a c la im  by the officers 
and crew o f a K in g 's  ship fo r  salvage reward

h ‘ ) Reported b y  G e o ffr e y  H u t c h in s o n , E sq ., B a rr is te r -  
a t-L a w .

without the consent, express or im p lied , o f the 
commanding officer, is  liab le  in  damages to the 
extent o f the award which the officers and crew 
would have received i f  the salvage c la im  had been 
d u ly  prosecuted, less the amount received under the 
terms o f settlement.

The agent has no au tho rity  to settle the claim s o f 
the officers (other than the commanding officer) 
and crew w ithout the ir instructions when the com
m anding officer has been g iv ing  instructions on 
the ir behalf as well as h is own, notw ithstanding that 
the commanding officer takes an exaggerated view  
o f the ir claims.

T h is  was an action brought by Commander 
Noakes, R.N., on behalf of himself and the officers 
and crew of H.M.S. D a ffo d il, against Stillwell and 
Sons, who were at all material times the only 
appointed ship’s agents for H.M.S. D a ffo d il, under 
the Naval Agency and Distribution Act 1864 
(26 & 27 Viet. c. 116). The plaintiff’s claim was 
for a declaration fixing the amount of salvage 
award proper for certain salvage services performed 
by them to the steamer Herm ione in April 1917, 
and for an order that the defendants should pay 
to them such sum less the sum of 1001., which the 
plaintiff had already received under the terms of a 
settlement of his claims in respect of these services 
effected by the defendants, as the plaintiff alleged, 
within, his authority.

The plaintiff by his statement of claim alleged 
that on the 14th April 1917 and subsequent days 
they performed certain salvage services (particulars 
of which were alleged in the statement of claim, 
and appear, so far as relevant, in the judgment 
of the learned judge) to the steamer Hermione, 
which resulted in benefit to her, and in her cargo, 
to the value of 76,3591., being saved. The state
ment of claim further alleged that by letter dated 
the 23rd April 1917 the plaintiff, on behalf of him
self and the officers and crew of H.M.S. D affod il, 
instructed the defendants to put forward a claim 
for salvage in respect of these services. In  or 
about June 19l7 the permission of the Admiralty 
to put forward the claim was received, and was 

| forwarded by the plaintiff to the defendants on 
j the 18th June 1917. The defendants employed as 
j their agent Mr. Arthur Tyler, solicitor, to act for 
I the commander, officers, and crew of the D affod il, 

and on the 23rd June 1917 a writ in  rem  was issued 
in the Admiralty Division of the High Court against 
the owners of the steamship Hermione, her cargo and 
freight. Service of the writ was accepted by 
Messrs. William A. Crump and Sons, solicitors 
for the defendants in the said action, and Messrs. 
Crump gave an undertaking to appear, but refused 
to give an undertaking to prove values or put 
a bail. Upon receipt of the plaintiff’s instructions 
to put forward a claim for salvage and (or) after the 
refusal of Messrs. Crump to prove values or to put 
in bail, the defendants and (or) their agent, Mr. 
Tyler, negligently and in breach of their duty 
failed to take the necessary or any steps to arrest 
the cargo which had been salved from the Hermione, 
and (or) to obtain security for the claim of the 
plaintiff and (or) to enforce the said undertaking, 
to appear and (or) to proceed in  personam  against 
the defendants. On or about the 18th Nov. 1919 
the defendants and (or) their agent, Mr. Tyler 
without communicating to the plaintiff the offer 
of settlement, negligently and in breach of their 
duty, and contrary to the express instructions of
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the plaintiff, contained in letters to the defendants 
dated the 5th July and the 14th Aug. 1919, accepted 
the sum of 100k and 101.10s. costs in full satisfaction 
and settlement of the plaintiff’s claim, the sum of 
1001. did not represent a fair and reasonable re
muneration for the said services.

The defendants by their defence admitted that 
at all material times they were the duly appointed 
ship’s agents for H.M.S. D a ffo d il under the Naval 
Agency and Distribution Act 1864. They denied 
that the plaintiff rendered services to the 
Herm ione as alleged, or that the cargo of the 
Herm ione was saved or that the Herm ione  was 
benefited, saying that the plaintiff acted negli
gently in handling her. The defendants admitted 
that they received a letter from the plaintiff dated 
the 23rd April 1917, but denied that it contained 
any instructions to put forward a claim for salvage. 
No instructions to put forward a claim and no 
information upon which to base such claim was 
received by the defendants until the receipt of a 
letter from the plaintiff dated the 18th June 1917. 
The defendants admitted that they took no steps 
to arrest the cargo salved from the Herm ione, or to 
obtain security for the claim of the plaintiff or 
to proceed in  personam  against the defendants in 
the said action. Such failure did not in the circum
stances of the case amount to or constitute negli
gence or breach of duty. By letter dated the 
28th Feb. 1918, Mr. Tyler requested Messrs. 
Crump, the solicitors for the owners of the 
Herm ione to give an undertaking to prove values. 
Messrs. Crump refused to give any such under
taking and stated that there were no values to 
prove. The plaintiff had acted negligently in 
failing to obtain a salvage bond from the master 
of the Herm ione, or otherwise preserve his claim 
against the Herm ione and her cargo, as it was his 
duty in the interest of his officers and crew to do. 
Appearance was entered by Messrs. Crump on 
the 6th March 1918. Upon the advice of counsel 
the defendants took no steps to proceed to search 
for and arrest with a view to appraisement the 
cargo alleged by the plaintiff to have been saved 
by the officers and crew of H.M.S. D a ffo d il, and 
they did not abandon the said action in  rem 
against the ship, cargo, and freight, and proceed 
in  personam  against the owners of the cargo alleged 
by the plaintiff to have been saved. Under the 
circumstances then known to the defendants they 
acted reasonably, and without negligence and 
bonâ fid e  in the best interests of the plaintiff, his 
officers and crew. The defendants further admitted 
that they settled the action against the Hermione. 
In  so doing they acted upon the advice of counsel, 
who advised that the plaintiff had no chance of 
success against the owners of the Herm ione, and 
had no prospect of success under the circumstances 
of the case against the owners of the cargo. The 
sum of 100k was a fair and reasonable remuneration 
for the services rendered by H.M.S. D affod il. 
The defendants denied that they accepted the offer 
of 100k in settlement without communicating it 
to the plaintiff, or that they were negligent or 
guilty of breach of duty in accepting it, or that 
they accepted it contrary to the express instructions 
of the plaintiff. The letters of the 5th July 1919 
and the 14th Aug. 1919 contained no express 
instruction as alleged. In reply to the plaintiff’s 
letter of the 14th Aug. 1919 the defendants, acting 
under the advice of counsel, informed the plaintiff 
by letter dated the 4th Sept. 1919 that they were

in agreement with the opinion of counsel, which 
had previously been sent to the plaintiff, and 
advised the plaintiff, in reply to his specific inquiry» 
to accept the sum of 100k in settlement, failing 
an increased offer. The plaintiff failed to reply 
to the letter, whereby he intimated his agreement 
with the advice given by the defendants and his 
willingness that the defendants should settle the 
action. The defendants, acting as reasonable men 
and without negligence and in good faith, were 
entitled to believe and in fact did believe that 
they were authorised by the plaintiff expressly to 
negotiate for a settlement of the said action on 
the basis of 100k as a minimum figure. The 
defendants did in fact, through their agent, Mr. 
Tyler, endeavour to get an increased offer from 
Messrs. Crump, but on their failure to get any 
increase in the offer, on the 18th Nov. 1919, no 
communication having been received from the 
plaintiff either instructing them to the contrary, 
or at all, they accepted the sum of 100k together 
with 10k 10s. costs, in full settlement and satis
faction of the plaintiff’s claim in the action.

D un lop , K.C. and G, P . Langton  for the plaintiff-
Bateson, K.C. and W ilf r id  Lew is for the d e fe n d 

ants.
A lfre d  B u c k n ill held a watching brief for the 

Salvage Association.
Feb. 15.—H i l l , J. said:—In this action the 

plaintiff, as former commander of H.M.S. D affodu, 
suing on behalf of himself and those who were her 
officers and crew on the 14th and 15th April 1917» 
claims damages against the defendants, alleging that 
the defendants, by themselves and their agents, Mc
Arthur Tyler, solicitor, were negligent in the 
prosecution of a salvage claim ; and further, that 
they compromised that claim for the sum of 100f- 
and 10k 10°. costs, contrary to the express prohi
bition of the plaintiff. The defendants were 
appointed by the plaintiff to be ship’s agents under 
the Naval Agency Act 1864 (26 & 27 "Viet. c. lly j 
Mr. Tyler was a solicitor ; he died on the 30th Apr“ 
1919, in the course of the proceedings, and was 
succeeded by the firm of Arthur Tyler and Co-» 
Mr. Arthur Tyler was instructed by the defendants 
in the salvage proceedings which were institute“ 
on the plaintiff’s instructions, and appeared °n 
the writ as solicitors for the plaintiffs in those 
proceedings, who were described as the comman“et! 
officers and crew of H.M.S. D affod il. I t  is admitte 
in the pleadings in the present case that Mr. Ty*e, 
acted as agent for the defendants. But for tha 
admission I  should have been of the opinion tha 
he was not an agent of the defendants, but omy 
of those persons whose solicitor he was, a p p o i m ®  

by the defendants in their capacity as ship’s agent3» 
but acting not for the defendants, but for ^  
plaintiffs upon the record. In  view of the ® 
mission, I  deal with the case on the basis that a • 
Tyler was the agent of the defendants, but on *  ̂
facts as I  find them, this point is not 
importance in the present case. I  may say ^  
there is no action brought against Mr. TV1® 
There are two distinct breaches of duty alleSe ’ 
(1) Negligence in the prosecution of the sal'8? 
action ; (2) settling it contrary to an express pr° e 
bition. I  have come to the conclusion that 111 
was no negligence on the part of either the defend8!^  
or Mr. Tyler or his successors in the prosecu ^  
of the salvage action. And as to the cha.rge 
settling it contrary to an express prohib1
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there is no doubt at all that Messrs. Tyler and 
Co. had the authority of the defendants to settle 
as they did; and the only question left is, whether 
the defendants gave that authority contrary to 
the express prohibition of the plaintiff. I  base my 
finding that Messrs. Tyler & Co. had the de
fendants’ authority to settle upon the corres
pondence, which shows a previous authority [the 
learned judge referred to the correspondence] and 
a ratification (if there was not a previous authority, 
which there was). [The learned judge again 
referred to the correspondence.] As regards the 
defendants I  have, with some hesitation, come to 
the conclusion that they authorised the settlement 
contrary to an express prohibition, and that, while 
in the absence of such prohibition, they could not, 
in all the circumstances of the case, have been 
held negligent to settle as they did, yet they were 
guilty of a breach of duty in settling contrary to 
an express prohibition and are liable in damages 
for the consequences. Their duty under the Act, 
and apart from the Act as plaintiff’s agents, was 
to do all things necessary or proper in the course of 
the salvage claim. That in my view included an 
authority to settle a salvage claim, provided it 
was done reasonably, but the authority to settle 
in a ship’s agent is not wider than that of a solicitor, 
and does not extend to a settlement on terms 
forbidden by the prihcipal.

The main facts of the case are as follows : On 
the 14th April 1917 the steamship Hermione, 
homeward bound with a cargo of wheat, frozen 
meat, and other goods, was mined in the neigh
bourhood of the Coningbeg Light vessel. Her 
crew took to the boats. The D affod il, a sloop of 
8 6 8  tons, with a complement of ninety-one, was on 
duty near by, and went to the assistance of the 
Hermione. The Herm ione was badly holed. No. 1 
hold was full of water, No. 2 had 18ft. of water, 
there was also a crack in the upper part amidships, 
the windlass was disabled ; she was badly by the 
head. An officer, engineer, and men from the 
D a ffo d il boarded her, as did the master and boats
wain of the Hermione. The pumps were got to 
Work and prevented the water from increasing. 
The D a ffo d il took the Herm ione in tow, and brought 
her to an anchorage in Dunmore Bay. The 
Herm ione's own crew returned, and the D a ffo d il 
left for duty outside. An armed trawler remained 
alongside. The intention of the plaintiff was to 
return and take the Herm ione further in on the 
following morning and beach her. About half
past ten in the evening the bulkhead between 
Nos. 1 and 2 holds was heard cracking, and the 
water in No. 2 rapidly increased, with the result 
that the Herm ione sank forward, and the engine 
and stokehold were flooded. On the following 
morning the D a ffo d il returned, and her men spent 
the day in breaking out a quantity of rubber and 
1pecacuanha, which formed part of the cargo. 
This the D a ffo d il landed. A number of horses on 
hoard were landed by the steamship Arlclow. 
The ship and the rest of the cargo were subsequently 
taken in charge by the Salvage Association acting 
tor the underwriters. The bulk of the cargo, 
including all the frozen meat and most of the 
Wheat, was worthless, but other parts of the cargo 
Were landed and forwarded to destination. The 
value of the salved portion was considerable. The 
®hip became a constructive total loss, but a few 
movables were saved. Expenses were incurred by 
the Waterford Harbour Commissioners in breaking

up the wreck, and apparently these were in part 
recouped out of the value of the cargo salved, I  
presume under powers of the Waterford Harbour 
Commissioners to treat ship and cargo as a common 
fund for recouping expenses.

What the D a ffo d il succeeded in doing was to 
bring the Herm ione from a place where she would 
have sunk in deep water to a place where she sank 
in shallow water, so that part of her cargo could 
be salved. They further broke out and landed 
the rubber and ipecacuanha. That is the only 
part of the cargo of which they completed the 
salvage. The services were short, the towage seven 
hours, the distance was twenty-five miles, the 
weather was fine. The D a ffo d il was exposed to 
some extra risk from mines and possibly submarines 
while towing. She had three armed trawlers acting 
as escort. As between the D a ffo d il and the 
Hermione, each accuses the other of negligence. 
The D a ffo d il says that the Herm ione was negligently 
allowed to sink at anchor in Dunmore Bay. The 
Herm ione says the D a ffo d il ought to have taken 
assistance of a pilot which was offered and ought 
to have beached the Herm ione at once. Now that 
the case has been tried out, and the facts investi
gated, I  am unable to find negligence. I  am unable 
to find that these charges of negligence are made out. 
No. 2 hold was full of wheat. The bulkhead 
between Nos. 1 and 2 must have been damaged by 
the explosion, for water was flowing in to No. 2. 
I  am advised that the wet wheat in No. 2 would 
rapidly swell and be likely to cause the damaged 
bulkhead to give way. I  accept the evidence of 
the master of the Herm ione that there was a sudden 
increase of water which no pumps could have 
controlled. I t  was said that the master ought to 
have used the trawler alongside to beach the ship, 
but it is very doubtful whether there was time to 
do anything effective. I  cannot find that the sinking 
was due to the negligence which is charged against 
the master and crew of the Hermione. On the 
other hand, the master was satisfied to have the 
Herm ione brought to anchor \yhere she was, and the 
plaintiff, who did not know that the cargo in No. 2 
was wheat, was not negligent in bringing the ship 
to an anchor instead of immediately beaching her; 
and, except to assist in beaching, the help of a 
pilot was not required. There was no negligence of 
the plaintiff or his men. The sinking was a mis
fortune, both for the owners and underwriters and 
for the plaintiff and his officers and crew. Had the 
service been completed up to the point of beaching, 
it would have been valuable. As regards the 
cargo, whether the Hermione, which was twenty- 
eight years old, would in any event have escaped 
becoming a constructive total loss, is more doubtful, 
but much more of the cargo would have been saved. 
The sinking turned the service into one of very 
moderate success whereby a comparatively small 
part of the whole cargo was brought into greater 
comparative safety, and of that again a small part 
was actually brought into final safety by being 
landed by the D a ffo d il at Waterford. Even of 
what was actually saved, the commander, officers, 
and crew of a King’s ship could look for no reward 
as to part, for the wheat was the property of the 
Crown, and in respect of it no action would lie in 
this court and no claim would be recognised by 
the Crown for services rendered by servants of the 
Crown.

Such, on the facts as now ascertained, was the 
service in respect of which the plaintiff was anxious
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to prosecute a claim. It  was a good claim for what 
it was worth. In  my opinion the suggestion that it 
had been lost by the failure of the plaintiff to hand 
over the rubber and ipecacuanha to the receiver 
of wreck is without foundation. The receiver of 
wreck in his letter makes no complaint of it, and I  
can see no ground for saying that when there are 
people representing the owners on the spot, as there 
were shipowners’ agents at Waterford, the salvor 
forfeits his claim because he does not hand over 
the property salved to the receiver of wreck. On 
the other hand, it was not a certain claim, for it 
was always open to the suggestion, which, in fact, 
was made by Messrs. Crump and Son for the 
underwriters and owners as early as the 25th July 
1917, that the plaintiff had improperly failed to 
beach the ship at once, a suggestion which we now 
know to be unsound, but which had to be considered 
by anyone who was advising the plaintiff.

I  now come to the prosecution of the claim. A 
good deal of complaint was made as to delay in 
issuing a writ, failure to arrest and obtain bail and 
have values proved, and so forth. I  need not 
investigate this closely. I  do not find that there 
was any just cause of complaint in these respects. 
By the time the plaintiff gave adequate instructions, 
all or nearly all the salved cargo of any substantial 
value had been landed and forwarded to destination. 
But I  do not think it is necessary to consider that 
matter further because I  am clearly of opinion that 
no damage resulted from any such delay, if delay 
there was. A writ was issued; an undertaking to 
appear was given on the 6th March 1918 ; appear
ance was entered by Messrs. Crump and Son on 
the instructions of the Salvage Association, which 
represented both the owners of the Herm ione  and 
of the cargo interests other than the Government. 
The plaintiffs were therefore put in a position to 
proceed in  personam  and to obtain discovery, and 
the values would have been ascertained, and a 
judgment in  personam  would have resulted in 
payment of award and costs. Mr. Tyler twice 
took the opinion of counsel. The plaintiff does not 
complain of the particular counsel chosen. He 
frequently appeared for commanders, officers, and 
crews of King’s ships. The first instructions con
sisted of the writ, which bore upon it the endorse
ment of undertaking to appear, a statement of the 
services with the log and chart, a bundle con
taining the Admiralty consent and the reports by 
the plaintiff and correspondence. They were 
put before counsel. The first opinion, given on 
the 13th April 1918, treated the case against the 
ship as hopeless, because she had become a total 
loss, and as to the cargo, assumed that only certain 
small values had been saved. Upon this opinion 
being submitted to the plaintiff, he wrote a long 
letter on the 10th June 1918, giving his views of 
the facts and referring to portions of the cargo 
salved as of the value of at least 10,0001. This 
letter, with the other papers, was put before 
counsel by a letter of the 18th June 1918, p. 62, 
and counsel gave a second opinion dated the 
24th June 1918. He advised that there was no 
chance of success in respect of the ship, and that 
as to the salved cargo, apart from the difficulties 
of appraisement of a dispersed cargo, the plaintiff 
had lost his claim by not taking the necessary 
steps at the time of the salvage, by informing the 
receiver of wreck and obtaining a bond before the 
cargo was dispersed. Counsel, in coming to this 
opinion, was apparently misled by a prize salvage

case of the Otvxiy [unreported], and an Admiralty 
war order relating thereto. The Otway had no 
bearing at all, so far as I  can see, upon a case in 
which a claim in  personam  had been made effective 
by the appearance of the owners of the property 
alleged to have been salved.

In  view of these opinions of counsel, I  am of 
opinion that Mr. Tyler and the defendants were 
justified in thinking that it was to the plaintiffs 
interest that the action should be settled upon any 
terms that could be obtained; and if, in the 
unfettered exercise of their authority as solicitor 
and as ship’s agents respectively, they had settled 
for 1001. and payment of 101. 10«. costs, I  do not 
think it could be said that they had acted negligently- 
It  is said that they ought to have done more to 
ascertain the value of the cargo saved, but if the 
opinion of counsel was sound, it made no difference 
whether the cargo was worth more or less, and 
money spent in continuing the action until values 
were ascertained would only have been money 
thrown away. The settlement was not made until 
Nov. 1919, when it was obvious that Messrs. Crump 
would make no better offer.

Now comes the question whether the settlement 
was not made contrary to the express prohibition 
of the plaintiff. The answer depends on some half 
dozen letters which appear in the correspondence. 
[The learned judge referred to the correspondence] 
and upon the absence of a reply by the plaintiff, to 
the letter on p. . . . [The learned judge again 
referred to the correspondence]. In  his long letter of 
the 10th June 1918, the plaintiff had said : “ I  still 
wish to prefer my full claim . . . and I  request
that you will not interpret the foregoing to any 
relinquishment of our claim,” and then he went 
on : “ I  think these small values amount to a very 
considerable sum : I  should say at least 10,0001- 
without taking the wreck into consideration. I  
should be very much obliged if you would carefully 
consider these remarks, and it is for you to say if 
there is any prospect of success in the High Court- 
Later on he expressed the hope “ that you will be 
able to get some offer from the people who, without 
doubt, have made considerable gain out of the risks 
and labours of the D a ffo d il’s crew. Without 
prejudice as to any further action we may take, we 
are of course entirely in your hands as to the leg®* 
position.” The defendants wrote to the plaintiff 
on the second opinion of counsel. There were 
often delays in the correspondence because by this 
time the plaintiff was serving, I  think, in the 
Eastern Mediterranean. On the 28th May the 
defendants wrote to the plaintiff : “  Our solicitors 
inform us to-day that the defendants’ solicitors 
have made a suggestion that if you are prepared to 
accept 1001. they will advise their clients to agree 
to this proposal. Would you kindly let us know 
whether this would be agreeable to yourself and 
the crew of H.M.S. DaffodU ? ” On the 5th July, he 
replied to that: “ I  do not think I  should be justified 
in accepting the offer of 1001. In  order to avoid a 
lot of expensive litigation, I  would accept an offpr 
of 10,0001. . . .  I  cannot agree with Captan1
Anderson’s opinion.” . . . [i.e ., counsel s
opinion]. “ If  you have no objection, I  prop°s® 
on my return to England to obtain independen 
advice, unless something better can be done, wit*1 
reference to this claim.” On the 26th JW ' 
Messrs. Stilwell write acknowledging receipt of the 
letter of the 5th inst.: “ With reference to y°ur 
estimate of the value of your claim for salvage, 's’e
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regret that this is far in excess of the amount that 
the High Court or any arbitrator now awards, and 
venture to suggest that when you return to England 
you should call on our solicitors. . . .  Of 
course, if you prefer to take an independent opinion, 
you are quite at liberty to do so.” On the 14th 
Aug., Commander Noakes wrote first of a ll: “ I  
definitely withdraw my offer on behalf of the ship’s 
company of H.M.S. D a ffo d il to accept 10,0001.” ; 
and then : “ I  request that you will be good enough 
to inform me the exact position in which this claim 
now stands :—(a) If  you are in complete agreement 
with your counsel’s opinion or not ? (6) What
further steps, if any, you propose to take ? (c) If  I
have been informed of all the steps already taken ? 
{d) If  you recommend me to accept the 1001. offered 
by the owners ? ” Then he ends: “ I  will at once 
inform you on my return to England, which I  
expect will be shortly, so that this claim may be 
proceeded with.” On the 4th Sept. Messrs. Stilwell 
Wrote to him in reply to that: (1) “ We agree witli 
°ur counsel’s opinion, he is now Attorney-General at 
Gibraltar; (2) the only step that we can suggest 
is to try to screw the owners to a more liberal offer ; 
(3) we have informed you of all the steps so far 
taken ; (4) failing any increased offer the 1001. had 
better be accepted.”

That letter was received by the plaintiff in 
the Mediterranean towards the end of September; 
.he sent no reply, and it was in that state of their 
instructions that the defendants authorised Messrs. 
Tyler to settle, and they did settle ; giving up most 
°f their own claim for costs, getting 101. 10s. for 
costs from the other side and the 1001. which had 
originally been offered. The result was that the 
Plaintiffs got 1001. a>nd no costs at all chargeable to 
them because Messrs. Tyler gave up the difference 
between their own costs, which were said to have 
amounted in out of-pockets to 601. at this time, 
and the 101. 10s. Messrs. Tyler accepted the 
101. 10s. in satisfaction of their costs. On the 
19th Nov. Messrs. Stilwell wrote to Commander 
Noakes reporting the settlement. Again he ents 
n° reply, came to England early in the following 
year, and the next letter from him was a letter 
from his present solicitors complaining of the 
settlement.

Taking all these letters up to the 4th Sept. 
1019, coupled with the fact that the plaintiff sent

reply, can it be said that the plaintiff authorised 
lire defendants, or by his conduct induced the 
defendants to believe that he had given them 
authority to settle or to make a settlement of the 
uind which was made ? I  think not. He had 
Refused to accept 1001., and proposed on his return to 
■England to obtain independent advice, “ unless 
something better can be done with reference to this 
olaim.” He has later on withdrawn his own absurd 
ugure of 10,0001., and asked whether the defendants 
recommended him to accept 1001. He did not 
assent to the accepting of 1001., and ip that letter 
said he expected to be in England shortly, so that 
be claim might be proceeded with. The defen

dants expressed in reply their opinion as to the 
'Vlsdom of accepting the 1001., but without receiving 
a reply, although the time for reply in the ordinary 
c°urse had gone by, authorised a settlement. I  
°annot find in those matters, first of all, that the 
PJaintiff authorised the settlement. I t  is to my 
uund quite clear he did not. Did he by his silence 
dduce the defendants to believe that he had 

authorised it ? Again, in face of the specific 
V o l . X V ., N . S.

prohibition in the letters, I  cannot find that by not 
replying to the last letter he led the defendants to 
suppose that they had authority. On this matter 
I  may also add that it was not the want of a reply 
to their last letter which induced the defendants to 
do anything, because they had begun the final 
settlement before any reply could have been 
received. I  think, though as I  say, I  came to the 
decision with some hesitation, I  must find that the 
defendants settled in breach of their duty towards 
the plaintiff. It  was said with truth that the 
defendants were agents, not only of Commander 
Noakes, but of his officers and crew, and they were 
also entitled to have some regard to this fact, that 
Commander Noakes was apparently a person who 
sometimes expressed very rash opinions, because in 
one of his letters he stated he did not mind if the 
whole of the award recovered was used up in costs, 
he still wanted to fight. I t  is also quite true that 
as agents for the officers and crew, the defendants 
had their interests to consider, but that gave them 
no authority to settle Commander Noakes’s claim 
against his prohibition ; and their only alternative, 
if they thought he was a wholly unreasonable 
man, would seem to me to be to communicate with 
him and the other people for whom they were 
acting and say : “ Well, we cannot go on : we must 
cease to act as your agent.” Therefore, I  can see 
no way by which I  can acquit them of a breach of 
duty.

Then I  have to consider what are the damages. 
This again is a different point. The damages are the 
difference between the 1001. received and the sum 
which would have been recovered, less perhaps the 
■difference between solicitor and client and party 
and party costs which the plaintiffs might have 
had to bear, had the salvage action been con
tinued, and of course that might have been not a 
wholly negligible amount if the issue of negligence 
had been raised in the salvage action and had been 
fought out. Now the amount which would have 
been recovered, on the facts as we now know them, 
would not have been large in my judgment, but 
it would have been substantially more than 1001. 
I t  is not possible now to ascertain with exact 
precision the values of the property salved, and I  
must say that the plaintiff has given me very 
little assistance in ascertaining what they probably 
were. _ An official from the office of the Salvage 
Association was called, but he spoke only of the 
value of certain wheat and cases of preserved meat 
sold by the Salvage Association. He also produced 
the manifest and statement of insured values. 
Besides that, an officer of the Salvage Association 
was called who superintended the salvage operations, 
and his report was put in. There was also a state
ment by the receiver of wrecks of the values de
clared to the Customs and the goods landed. I  
should have thought that, long before this, the 
adjustment of the general average and salvage 
expenses must have been completed and the salved 
values proved. But I  was not given the benefit of 
anything of the sort. I  am left very much to 
conjecture. The wheat and frozen meat repre
sented, according to the manifest, 2806 tons out 
of the total weight on board. The wheat was 
Government wheat and does not come into account. 
The frozen meat was only a cause of expense in 
getting rid of i t ; it was absolutely worthless. 
What was saved was fifty seven horses landed by the 
steamship A rk lo w  at a salvage cost of 7101. Their 
value was put forward as 30001. If  one deducts

3 S
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the 7101., one gets about 23001. left after deducting 
the salvage paid to the A rk low . There were 
twenty four bales of rubber, consisting of 2 4 tons 
landed by the D a ffo d il or one of the ships. The 
evidence was given of its value ; that it was of good 
quality, and it was said only good quality rubber 
was being shipped at that time. I  took that at 
about 80001. There were thirty-six packages of 
ipecacuanha, of which no evidence was given, 
which was put forward as being worth 5001. I  
accept that. There were 179 bales of wool. Thirty- 
six are described in the manifest as arriving at 
Liverpool on the 27th April, “ more or less damaged 
by sea water and heating ” ; and others were 
described in evidence as being wet and black. The 
costs of breaking them out and landing varied 
from 10s. to 401. a bale. The insured value was 
701. a bale, and the declared value of the 130 bales 
at the Customs was 481. all round. Well, I  do not 
know; one must write these down very heavily 
from their damaged condition. I  took about 
40001. as the v-alue of the wool. There were 250 
barrels of Premier Jus described in the manifest 
as arriving at Liverpool on the 27th April 
“ apparently sound.” The cost of breaking out 
and landing was 10s. a barrel. There were twenty- 
nine casks of sterine, which have been similarly 
described ; and five casks of pickled meat similarly 
described. There is nothing to assist in arriving at 
these values. I  tried to identify these particular 
items with the goods mentioned in the receiver’s 
letter giving the values declared to the Customs 
and with any particular items in the statement of 
insured value, but one cannot identify them. A 
large quantity of packing house products are mixed 
up which probably included the Premier Jus and 
sterine, but I  cannot get my feet on to any sure 
ground in ascertaining the value of these particular 
things. I  think 10001. was their value. Then 
there were 7585 cases of preserved meat, which 
were from the ’tweendecks and were landed at 
Dunmore East at a cost of Is. 3d. per case, and 
were there loaded on the steamship P ine  on the 
2nd and 3rd May. There were 3014 more cases, 
part of 5337 cases, which were sold to a Mr. Mann 
at 20s. a case, as they lay on the ship, but these 
were under water. He gave 11. a case and paid 
the owners 30141. I  took that figure as certain. 
The balance of the 5000 odd cases to be sold to 
him were seized or their proceeds were seized by 
the harbour authorities for wreck raising expenses. 
Then apart from those cases there are 7595 cases 
which had not been badly under water; they are 
spoken of as wet. Again, I  have tried to get at 
either the insured value or the landed value of 
those. To my mind it is exceedingly difficult. 
The documents do not agree, and the matter has 
not been cleared up by the plaintiff. Taking 
the evidence of what was landed as 75851. and adding 
to that 50001., I  get 12,9001., but the receiver gives 
13,0Q01. odd as landed. The receiver gives the 
value as 45,0001. There were on board altogether, 
according to the manifest, 18,0001. The insured 
value of the total was 39,9001. I  have done the 
best I  could to get any results out of these figures, 
but I  cannot; I  am only making a guess. I  take 
the values at 21., which is double what Mr. Mann 
paid for his, which were not so good. That gives
15,0001. for these. Now adding up all these figures, 
it will be found that what was saved comes to 
something over 35,0001., or 36,0001., or 37,0001. ; 
it does not matter; it is substantially under

40,0001. I  take that. No doubt there would have 
to be very considerable deductions made from that, 
but no claim has been made in respect of' freight; 
it may be none was saved. Very likely it is not 
claimed because the expenses of forwarding the 
small parcels of cargo that were saved would eat 
up any freight there was upon them. I  ignore the 
expenses on the one side and the freight on the 
other, and take it that the plaintiffs completed 
the salvage of property worth 85001. ; that is the 
rubber and ipecacuanha brought into greater 
comparative safety. In  taking the property as 
being worth something under 40,0001., I  think I  am 
being generous to the plaintiff.

Now what, in such circumstances, would the 
court have awarded the commander, officers a n d  

crew of a King’s ship, remembering that nothing 
had to be awarded to the D a ffo d il as the'instrument 
of salvage, and that only a personal award had to 
be made for the personal risk and exertions of the 
commander, officers and crew, and that in a case 
in which by the misfortune of the salvors, and of 
everybody the service had turned out to be one 
which saved only a small portion of the property 
at risk. I  think the amount would necessarily 
have been a very moderate amount. At the 
outside I  think, if I  had been trying the case, 1 
should not have given more than something 
between 5001. and 6001. I  think something would 
have had to come off that for costs incurred by 
the plaintiff which would not have been recovered » 
and if (and I  do not see why it should not) the 
issue of negligence had been fought, that m i g h t  

well have run into 501. I  think I  shall be dealing 
with the plaintiff quite fairly if I  say that, if tbe 
case had been continued and had been fought ouL 
the net result would have been to give the plaintiff 
5001. instead of 1001. ; the damages therefore 
are 4001., and for that amount I  give judg' 
ment.

Solicitors: Parker, Garrett, and Co. ; \Vooley> 
T y le r, and B ury .

Jan . 24, Feb. 8 and 16, 1922.
(Before Sir H en ry  D u k e , P.)

T he  H arlo w , (a)
L im ita tio n  o f l ia b il i ty  — T ug  and lows — 

registered lighters— “ N ot recognised as a B riP s 
sh ip  ”—“ S h ip  ”—“ Every description o f reS. ŝ  
used in  navigation not propelled by oars --R*!? 
to l im it  l ia b il ity — Tug tow ing five  lighters■— Coinrnfl 
owner— Damage by tug and one lighter—NegHge1f c 
—L ia b il ity ,  whether lim ited  on tonnages of 
or her tows, or which o f them— M erchant S h ipp ’“11̂  
A ct 1894 (57 <fc 58 Viet. c. 60), ss. 503, 508, 742-'' 
M erchant S h ip p in g  (L ia b il ity  o f Shipowne 
A ct 1898 (61 <fc 62 Viet. c. 44), s. 1 — MerchcP1 
S h ip p in g  A c t 1903 (6 Edw. 7, c. 48), s. 85,sched-

The oitmer o f an unregistered ship is  not
o f the r ig h t to l im it  his l ia b il i ty  under sect. •> . 
o f the M erchant S h ip p in g  A c t 1894 by
4 l  .. 4 ',, s, 4 4 L  s* 4 7, /i o ci L  n 7, n  o  /M o l  t 'n n n r l  n n  a t  O f  PCX..the fa c t that his sh ip  has not been registered. - ^

•s) ‘
sched. 2 of

r ig h t to l im it  l ia b il i ty  extended by sect. 1 w ^
M erchant S h ipp ing  (L ia b il ity  o f Shipowners) 
1898 as amended by sect. 85, —l —' ° nt 
M erchant S h ipp ing  A c t 1906

iter-
u-ners’

(a) R e p o r t e d  b y  G e o f f r e y  H u t c h in s o n , E s q . ,  B » r r is  
a t - L a w .
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builders and other parties interested in  any ship  
b u ilt  w ith in  H is  M ajesty 's  dom inions is  an  
unqua lified  rig h t, and is  not restricted to such 
period after launch ing as m ay be necessary to effect 
registration.

L ighters used fo r  navigation in  the transport o f goods 
on the Thames, in  tow o f tugs and upon the tides, 
fitted  w ith  rudders and managed by the ir own crews, 
are ships w ith in  the m eaning o f  sect. 742 o f the 
M erchant S h ip p in g  A c t 1894.

The Mac (4 A sp. M a r. Law  Cas. 555 ; 46 L . T . Hep.
907 ; 7 Prob. D iv . 126) considered.

Where damage is  done jo in t ly  by several vessels 
belonging to the same owner—e.g., a tug and her 
tows, by the negligence o f those on board some 
or one o f them,, the owner o f  these vessels is  only  
entitled, to l im it  his l ia b il i ty  to an aggregate amount 
calculated upon the several tonnages o f each o f the 
vessels w hich m ight have been proceeded against 
in rem in  respect o f the damage done, since as the 
employer o f a ll the negligent persons he m ight 
be held liab le  fo r  a ll the damage, not only  
in  each action in rem but in  proceedings in 
personam.

The Graygarth (126 L . T . Rep. 675 ; (1922) P . 80) 
explained.

A ction  of lim ita tio n  of lia b ility .
The plaintiffs were Cory Lighterage Limited, 

owners of the steam tug H a rlo w  and five lighters 
which were being towed by the H a rlo w  at the 
time of the collisions causing the damage in respect 
of which the plaintiffs sought to limit their liability. 
The .defendants were the owners of the steamship 
D a lton  and all other persons claiming to have 
sustained damage by reason of the collision or 
collisions between the H a rlo w  and her tow and 
the steamship D a lton  on the 2nd Jan. 1921.

This limitation suit arose out of an action brought 
by Cory Lighterage Limited against the owners of 
the steamship D alton  claiming for damage to their 
tug H a rlo w  and their lighters Agenor and F ifteen  
in tow of the H a rlo w  at the time of the collision. 
The owners of the D alton  counterclaimed against 
Cory Lighterage Limited and their bail for damage 
sustained by the D alton . Judgment in that action 
was pronounced on the 7th June 1921 by Hill, J. 
who found against the plaintiffs’ claim and in favour 
?f the defendants’ counterclaim, pronouncing 
judgment against Cory Lighterage Limited and their 
hail. The judgment of H ill, J., in so far as it was 
Material to this action, was as follows :

“ The collision in this case happened early ip the 
morning of the 2nd Jan. of this year in Barking 
Reach about abreast of Murrell’s Rubbish Wharf, 
°n the north side, which is just about the point 
marked “ False Point ” on the chart. The 
plaintiffs say it happened well north of mid-river. 
The defendants say it happened in mid-channel. 
The tug H arlow , 59 tons gross and 68ft. long, was 
proceeding up the river with five loaded, or partly 
loaded, barges in tow, ranged two, two, and one. 
The total length of the flotilla was about 300ft. 
The H a rlo w  intended to drop one of the barges 
°n the south side a little above Tripcock Point. The 
D alton  was 1275 tons gross, and 225ft. long, in 
ballast, and in charge of a pilot. She had left the 
P>er on the north shore, which is unnamed on the 
chart and is next above Beckton Pier. Having 
backed and turned under her port helm, she was 
Proceeding down river. The weather was fine 
and clear, the wind about south-west, a fresh

westerly breeze, the tide just quarter flood, half a 
knot to one knot, with little, if any, force in the 
bight in the south side of Barking Reach. The 
stem of the D alton  was in collision with the port 
quarter of the H arlow , and following that one of 
the barges struck the starboard bow of the Dalton. 
The D alton  was not damaged by impact with the 
H arlow . The D alton  was damaged by the impact 
with the barges. Two of the barges were also 
damaged. The H arlow , having its rudder or 
steering gear disabled, subsequently struck a 
sailing barge and then a steamer, the Taorm ina , 
and then ran on the mud on the north shore. There 
was no evidence as to the damage to the H arlow  
by impact with the D alton . Unhappily four men 
were drowned with the engineer and fireman 
of the H a rlo w  and two lightermen. They appear 
to have been right aft on the H a rlo w  at the moment 
of the collision, which pushed the stem of the 
H arlow  under water before the towing-ropes 
parted, as they did.”

[The learned judge then considered the cases 
made on behalf of the two vessels, and continued :]

“ I  find first that (as, indeed, is agreed) the 
collision was at an angle of seven to eight points; 
secondly, that at the collision the D alton  was heading 
straight down, and the tug and tows were heading 
nearly athwart the river; thirdly, that the D alton  
did not alter her heading to port. Her starboarding 
merely kept her straight under reversed engines. 
She has created the main difficulty in her case by 
giving two short blasts. But it is not an uncommon 
thing for steamers to make that unauthorised helm 
signal which the D alton  said she made. I t  is not 
according to the rules, but we are quite familiar 
with vessels giving these signals, not as indicating 
the course they are taking, but as indicating how 
they intend to pass some other vessel. I  am 
satisfied that her head did not go to port or get 
further towards the north shore than her position 
when she sighted the tug.

“ I  find that the collision was in mid-river, and 
not to the north of mid-river. I t  follows from 
those findings that the tug and tows were, at the 
collision, crossing the D alton  from starboard to 
port, and had come from southward to mid-river. 
I  reject the evidence of the master of the tug 
that the light of the D alton  which was seen first 
was a red light. Until the moment of collision 
he was on the D alton 's  starboard bow. His is the 
only direct evidence for the plaintiffs on the point. 
The mate was in the cabin with the lightermen, 
who, according to the Thames rule, ought to have 
been on the lighters. The tug is to blame for 
proceeding up on the wrong side of the river, and 
attempting to get across at an improper time, 
having regard to the Dalton. I  accept the D a lton ’s 
evidence that she was in mid-river and that faced 
with the upcoming vessels, the sailing barge, 
the tugs and tows, and the steamship Taorm ina, 
the engines were immediately stopped, and after 
an interval, reversed, and that her way was 
substantially off at the collision. [The learned 
judge then considered the conduct of the D alton  
and continued :] I  therefore pronounce the tug 
alone to blame.”

The following discussion then took place :
Counsel for the defendants (D igby) : In  this 

case, my Lord, the plaintiffs are suing as Cory 
Lighterage Limited, and in par. 1 they are suing 
as owners of the H arlow  and of the lighters F ifteen  
and Agenor, and I  ask that the judgment be against
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the plaintiffs the owners of the tug and also as 
the owners of the two lighters.

H i l l , J.—You mean there may be some question 
of limitation.

D ig b y : There may be. They sue as that and 
they claimed damages for the two lighters.

H i l l , J.—Yes.
Counsel for the plaintiffs (Bateson, K .C .): I  

suppose your Lordship will give judgment for 
the defendants on the claim and counter-claim ?

H i l l , J. : Yes. When they come to limit their 
liability that remains to be seen.

D igby : I  understand there is a case pending 
now in the Court of Appeal. (Counsel referred 
to the Oraygarth, in fra .)

H i l l , J : Yes, Messrs. Rea’s tugs. I  do not 
know if I  can do what you ask. I  should have to 
find out what the negligence was.

D igby : The negligence of the lighters would be 
the negligence of the tug. The evidence before 
your Lordship was that there was nobody on the 
lighter at all, and the negligence was the tug 
towing the lighter into collision with the D alton— 
wrongful navigation of the tug.

H i l l , J .: Yes, it was. Of course, it has not 
been necessary, in my judgment, to-day to consider 
whether the absence of the lightermen from their 
lighters, which was certainly a breach of the 
Thames Rules, contributed to the damage to the 
Dalton.

D igby : If  your Lordship would find it did not, 
then we should be thrown back on the negligenoe 
of the H arlow .

H i l l , J. : Your damage was certainly caused by 
the negligence of those in charge of the tugs, who 
were servants of Messrs. Cory.

D ig b y : And equally of the lightermen. So, 
whether your Lordship found there was negligence 
on the part of the lightermen or not, they 
contributed equally.

H i l l , J. : Do you ask me to find on the question 
whether the lighter ought to have been cast off ? 
I t  is one of the things that was argued, and whether, 
if she had been cast off, it would have avoided 
the collision. As it may become important when 
the question of limitation arises, I  think I  ought 
to add this, that having consulted the Elder 
Brethren in this matter I  come to the conclusion 
that if the lightermen had been, as they ought 
to have been, on board their lighters, the lighters 
could have be6n cast off, and ought to have been 
cast off, in such a time as would, if it did not avoid 
the collision between the barge and the Dalton, 
at any rate have greatly lessened the damage done 
to the Dalton. The very object of the Thames Rule 
of having the men on board the fighter is that they 
may be handy in circumstances like these, and the 
ropes ought to be so attached that they could he 
very easily let go. Is that enough for you ? What 
do you want me to do on that ?

D ig b y : I  should submit that the form of the 
order would be: Judgment against the owners of 
both the tug and the two fighters, as you have 
found negligence.

H i l l , J. : They were a ll Cory’s, were not they ?
D igby  : Yes.
H i l l , J. : Both the fighters were damaged. I  

was only told that one lighter struck the Dalton.
I  was never told how the second fighter was 
damaged. I  think this matter will have to be 
investigated, if you want to do so, at some later 
stage, because we have not the materials to do it.

I  do not want to shut you out by pronouncing the 
tug alone to blame, because it may be that some 
other servant, in fact some other servant of Cory’s 
was to blame. All I  shall do is to pronounce for 
the defendants and to give judgment for the 
defendants against the Cory Lighterage Limited on 
the claim and counterclaim.”

On the 17th June an action was begun by the 
owners of the T aorm ina  against Cory Lighterage 
Limited. Cory Lighterage Limited then com
menced the present limitation proceedings, 
addressing their writ, in the usual form, “ to the 
the owners of the steamship D alton  and all other 
persons claiming to have sustained damage by 
reason of the collision or collisions between the 
H a rlo w  and her tow and the steamship D alton  on 
the 2nd Jan. 1921.” Notice of the action was 
given in the newspapers; the owners of the 
Taorm ina , as well as the owners of the Dalton, 
delivered a defence.

The Merchant Shipping Act 1894 (57 & 58 Viet, 
c. 60) provides :

Sect. 2 (1): Every British ship shall, unless exempted 
from registry, he registered under this Act. (2) If 
a ship required by this Act to be registered is not 
registered under this Act she shall not be recognised 
as a British ship. (3) A ship required by this Act to 
be registered may be detained until the master of the 
ship, if so required, produces the certificate of the 
registry of the ship.

Sect. 503 : The owners of a ship, British or foreign, 
shall not, where all or any of the following occurrences 
take place without their actual fault or privity (that 
is to say) . . . (c) where any loss of life or personal
injury is caused to any person carried in any other 
vessel by reason of the improper navigation of the ship ! 
(d) where any loss or damage is caused to any other 
vessel, or to any goods, merchandise, or other things 
whatsoever on board any other vessel by reason of the 
improper navigation of the ship ; be liable to damages, 
beyond the following amounts (that is to say) . ■ •
(ii) in respect of loss of, or damage to, vessels, goods, 
merchandise of other things whether there be m 
addition loss of life or personal injury or not, an aggre
gate amount not exceeding eight pounds for each ton 
of their ship’s tonnage.

Sect. 508 : Nothing in this part of this Act [»•£•> 
Part V III., in which sect. 503 (sup.) is contained! 
shall be construed . . .  to extend to any British 
ship which is not recognised as a British ship within 
the meaning of this Act.

Sect. 742 : In this Act, unless the context otherwise 
requires, the following expressions have the meaning8 
hereby assigned to them, that is to say . • •
“ Vessel ” includes any ship or boat or any other 
description of craft used in navigation. “ Ship 
includes any description of vessel used in navigation 
not propelled by oars.

The Merchant Shipping (Liability of Shipowners) 
Act 1898 (61 & 62 Viet. c. 44) provides :

Seot. 1 : Sections five hundred and two to ijve 
hundred and nine inclusive of the Merchant Shipping 
Act 1894 shall extend and apply to the owners, builders, 
and other parties interested in any ship built at any 
port or place in Her Majesty's dominions from an 
including the launching of such ship until the registra
tion thereof under section two of the Merchant Shipp111® 
Act 1894. [Provided always that such owners, buihhr̂ ’
or other parties interested as aforesaid shall not benjj1 
under this section fo r  a period beyond three monihs a jte 
the launching o f such ship.]

The Merchant Shipping Act 1906 (6 Edw. 7, c. 4^’ 
s. 85, sched. 2, repeals the words of sect. 1 of th 
Act of 1898 bracketed in italics above.



MARITIME LAW CASES 5 0 1

A d m . ] T h e  H a b l o w .

Bateson, K.C. and B u c k n ill for the plaintiffs.— 
The D alton  was damaged in collision with the barge 
S ilve r in tow of the H arlow . The finding of 
negligence in the bargemen is not material because 
the .plaintiffs are entitled to limit liability on the 
tonnage of the vessel which did the damage, fie., 
the S ilv e r :

The Oraygarth, 126 L. T. Rep. 675; (1922)
P. 80.

The S ilver is a ship ” within the meaning of sects. 
503, 742 of the Merchant Shipping Act 1894, and 
the plaintiffs are therefore entitled to limit liability 
in respect of her. [Counsel read affidavits from 
which it appeared that the S ilve r and the other 
lighters belonging to the plaintiffs were open steel 
barges, built in the United Kingdom and used 
in the Thames navigation. They were always 
towed and were never propelled by oars]:

The M u d la rk , 1911, P. 116 ;
The M ac, 4 Asp. Mar Law Cas. 555; 46 L. T.

Rep. 907 ; 7 Prob. Div. 126.
The S ilve r is a ship “ recognised as a British ship,” 
notwithstanding she is not registered in accordance 
with the provisions of the Merchant Shipping Act 
1894. The right to limit liability is extended to 
the plaintiffs by sect. 1 of the Merchant Shipping 
(Liability of Shipowners) Act 1898. The proviso 
which this section formerly contained restricting 
this right to a period of three months from the 
launching of the ship was removed by sect. 85, 
sched. 2, of the Merchant Shipping Act 1906. The 
right to limit is now absolute. The plaintiffs are 
entitled to limit on the S ilver alone:

The Gray garth (sup.).

In  that case the owners of a tug and her tow were 
held entitled to limit for damage done by the tow 
on the tonnage of the tow, though the negligence 
Was in the tug. The judgment decides affirmatively 
that the limit of liability is based on the tow, and 
n°t negatively that the limit is not the limit of the 
tug. Alternatively the plaintiffs are entitled to 
limit on the H arlow  and the Silver, and should not 
he liable beyond that amount.

D un lop , K.C. and D ighy  for the defendants (the 
owners of the D alton). The plaintiffs are not 
entitled to limit their liability on the S ilve r or any 
°f the barges. The judge treated the tug and her 
tows as a unit, and the onus is on the plaintiffs to 
show that some of the barges did not contribute 
to the damage. They should have proved in the 
collision action that if the barges astern of the 
Silver had been let go the damage would have 
oeen minimised. Under the Merchant Shipping 
Act 1894 the owners of lighters are not entitled to 
umit liability. Nor is there any case where an 
Unregistered ship has obtained a decree. The 
Merchant Shipping Act 1921 was passed to remove 
this disability under which the Act of 1894 placed 
Persons in the. position of the plaintiffs. The Act 
"'us unnecessary if these persons were already 
entitled to limit. The Merchant Shipping (Liability 
ef Shipowners) Act 1898 was passed to remove the 
difficulty which arose in The A nda lus ian  (4 Asp. 
Mar. Law Cas. 22; 39 L. T. Rep. 204; 3 Prob. Div. 
I®2). I t  does not excuse registration, since a 
Penalty is provided for failing to register by the 
Act of 1894. Nor does the Act of 1906 excuse 
Registration by removing the proviso that registra
tion must be carried out within three months.

[ A d m .

If  an unregistered ship whose owners did not 
intend to register it were entitled to the benefits 
conferred by the Act of 1894 there would no longer 
be any point in registration. Immunity is only 
allowed for such period as is reasonably necessary 
to effect registration. There must be an intention 
to register in the owners. If  the plaintiffs are 
entitled to limit on the barges, they must limit 
on an aggregate tonnage of all the vessels which 
caused the damage. In  the Gray garth (sup.) the 
defendants were content if they obtained a fund 
limited on the tonnage of the tow. The court was 
not asked to decide, and did not decide, whether 
the defendants could claim against a fund limited 
on the tonnage of the tug as well as the tonnage of 
the tow.

Langton  for the defendants, the owners of the 
T aorm ina .—These defendants are “ one of the other 
persons who suffered damage by reason of the 
collision ” to whom the writ was addressed, and 
are entitled to be heard on the question of the 
constitution of the fund. [It was objected on 
behalf of the plaintiffs that their liability to the 
owners of the T aorm ina  not having yet been 
determined, counsel for the T aorm ina  was not 
entitled to be heard. The learned President 
considered that counsel was entitled to be heard.] 
A “ barge,” a “ fighter,” a “ hopper,” are distinct 
classes of craft [counsel referred to the definitions 
under these headings in Murray’s dictionary]. 
The cases cited were hopper barge cases. A 
hopper is part of a ship. In  The M ac (sup.) the 
decision that a hopper barge is a “ ship ” was 
obiter dicta. In  Gapp v. B o iid  (57 L. T. Rep. 437 ;̂ 
19 Q. B. Div. 200) it was decided that a dumb 
barge is not a ship. Every craft is not a “ vessel ” 
or a “ ship.” Other types of craft have been 
considered: see

The B low  Boat, 1912, P. 217.
There is nothing in The Gray garth (sup.) which 
limits the owners’ liability to either the tug or the 
tow.

Bateson, K.C. replied. ^  ^

Feb. 16.—Sir H e n r y  D u k e , P. in a written 
judgment, said: At 2.30 a.m. in the morning 
of the 2nd Jan. 1921 the steamship D alton  outward 
bound was proceeding down the Thames when the 
steam tug H arlow , which was bound up river with 
five coal laden barges in tow in three ranks— 
two, two and one—finding herself and her tow on 
the wrong side of mid-channel, made to cross the 
course of the Dalton, came into collision with her, 
and brought into collision one or more of the 
H arlow 's  barges. There was damage to the 
H arlow , attended by loss of fife. The D alton  
sustained damage by collision with a barge or 
barges. In  an action in  rem in respect of the 
collision—which I  will call the damage action—in 
which there were cross claims, the owners 
respectively of the vessels concerned claimed 
damages. The owners of the H arlow  were owners 
also of the lighters. The crew of the tug and the 
various lightermen were their servants. Judgment 
was given in favour of the owners of the D alton  
against the owners of the H arlow . The H arlow  
was held to blame for the collision and the D alton  
free from blame. There was also a finding that the 
lightermen of the five barges were guilty of improper 
navigation, which was expressed in these words:



502 MARITIME LAW CASES.
A d m . ] T h e  H a r l o w . [ A d m .

“ If  the lightermen had been, as they ought to 
have been, on board their lighters, the lighters 
could have been cast off, and ought to have been 
cast off, in such a time as would, if it did not avoid 
the collision between the barge and the Dalton, 
at any rate have greatly lessened the damage done 
to the D alton . There was, therefore, a finding 
which establishes that the defendants, owners of 
the H a rlo w  and the barges, were by their servants 
on all these vessels guilty of improper navigation, 
and that the plaintiffs suffered damage.

The owners of the H a rlo w  and of the barges she 
had in tow are plaintiffs in the present action which 
is brought for the purpose of limiting their liability 
in respect of damages by the collision in accordance 
with the Merchant Shipping Act 1894,. s. 503. 
Their statement of claim as originally framed 
claimed a decree of limitation to an amount to be 
measured by the tonnage of the H arlow . The 
owners of the D a lton  by their defence resisted this 
claim on the ground that the damage to the D alton  
was caused not by the H a rlo w  alone but by the 
joint action of the H a rlo w  and her tow. After the 
pleadings had been closed judgment was given in 
the court of Appeal in the case of the Graygarth  
(ante, p. 675 ; (1922) P. 80) [the learned President 
was supplied with a proof copy of the judgments of 
the Court of Appeal, which now appear in Law 
Reports 1922, p. 80], an action which raised questions 
as to the incidence of damage in the Admiralty juris
diction where a vessel is brought into collision by 
improper navigation directed or controlled by 
persons outside such vessel. For the purpose of 
raising a contention sought to be founded upon this 
judgment, the plaintiffs amended their statement 
of claim by alleging that the damage to the D alton  
was caused by collision with her of one among the 
H a rlo w ’s tow of barges, the barge ¡Silver. They 
claimed alternatively to limit their liability by 
the tonnage of the S ilve r alone, or of the H arlow  
alone, or of the H a rlo w  with the Silver.

After the amendments of the pleadings as between 
the original parties an appearance was entered for 
other defendants, the owners of the steamship 
Taorm ina . They allege that by reason of the same 
acts of improper navigation of the plaintiffs’ 
servants which caused damage to the D alton , the 
H a rlo w  came into collision with the Taorm ina , 
and they dispute the right of the plaintiffs to 
limit their liability as claimed in the statement of 
claim or at all. Whether, or to what extent, if at 
all, the plaintiffs are entitled to limit their liability 
in the circumstances of the case is a matter on 
which the owners of the D alton  and the owners of 
the T ao rm ina  to some extent made common cause 
in argument, though in the event of a decree of 
limitation based upon the tonnage of the S ilve r 
alone or of the H arlow  alone, their interests might 
hereafter be found in conflict.

It  is convenient to deal in the first place with a 
contention which was argued on different grounds 
by counsel for the respective defendants, and which 
was to the effect that in respect of the five barges 
and each of them the Merchant Shipping Act 1894 
gives no right to the plaintiffs to limit their liability. 
Both arguments depend upon the true effect of 
the Merchant Shipping Act 1894, s. 508, and certain 
amending Acts. By sect. 508 it is enacted that the 
provisions of the statute in relation to limitation 
of liability “ shall not extend to any British ship 
which is not ‘ recognised as a British ship ’ ” within 
the meaning of that Act.

For the owners of the T aorm ina  it was contended 
that upon the true construction of the statute 
neither of the lighters in question is a ship within 
the meaning of the Merchant Shipping Act 1894, 
ss. 503, 742. Ship is defined in sect. 742 as including 
“ any vessel used in navigation not propelled by 
oars.” These barges were admittedly not propelled 
by oars. Each was a vessel used for navigation 
in the transport of goods on the Thames, in tow 
of tugs and upon the tides, fitted with a rudder 
and managed by her own crew. The judgments 
of the Court of Appeal in the M ac  (46 L. T. Rep- 
907 ; 4 Asp. 555 ; 7 Prob. Div. 126) were cited, and 
for the owners of the T aorm ina  it was urged that 
the decision in that case is not decisive of the 
question now under consideration. I t  is true that 
some of the matter debated in the M ac  arose on the 
construction of the words “ ship or boat ” in a 
section of the Merchant Shipping Act 1852, and 
that the court had to decide whether a mud hopper 
—like in construction and mode of navigation to 
the barges here in question—was a ship “ or boat. 
Each member of the -court, however, considered 
whether she was a “ ship,” and held that she was. 
Upon the reasoning which Lord Esher applied W 
the M ac, as reported at length in 4 Asp. Mar. Law 
Cas. 555, I  ought, in my opinion, to hold that each 
of the barges here in question is a “ ship ” within 
the definition contained in the Merchant Shipping 
Act 1894, s. 742. Gapp v. Bond  (57 L. T. Rep- 
437 ; 19 Q. B. Div. 200), which was relied on in 
some measure by Mr. Langton for the owners of 
the Taorm ina , was a case under the Bills of Sale 
Act 1878, and the craft in question was a barge 
propelled by oars. It  does not help in the decision 
of this case.

The question whether by reason of the terms of 
the Merchant Shipping Act 1894, s. 508, the plaintiffs 
are excluded from the benefit of limitation of liability 
under that statute depends upon the combined 
operation of sects. 502, 503, and 508 of that Act, 
and of the Merchant Shipping (Liability of Ship' 
owners) Act 1898 (61 & 62 Viet. c. 14), s. 1, Merchant 
Shipping Act 1906 (6 Edw. 7, c. 48), s. 85, -sched. 2, 
and perhaps the Merchant Shipping Act 1921 (H f  
12 Geo. 5, c. 28). The Merchant Shipping Act 1894, 
sect. 2, enacts that “ every British ship shall, 
unless exempted from registry, be registered under 
this Act, and if not registered shall not be recognised 
as a British ship.” Sect. 508 has the restrictive 
words with regard to limitation to which I  have 
already referred. But the Merchant Shipp|n8 
Act of 1898 as amended by the Merchant Shipp*11® 
Act 1906, s. 85, and sched. 2, extends the privilege 
of limitation of liability to the owners, builders, 
and other parties interested in any ship built a 
any port or place in His Majesty’s dominions« 
“ from and including the launching of such snip 
until the registration thereof under sect. 2 of to 
Act of 1894.” I  was invited by Mr. Dunlop 1 
construe the words I  have just cited as amounting 
to no more than a grant of the power to hm ̂  
liability before registration of a ship for such Perl° 
of time between launching and registering as m l  
be required for the doing of the things pecessary 
for the purpose of registration. To induce sue» 
construction reference was made to the fact tn 
in the Act of 1898, s. 1, the power of limitation befp  ̂
registration was confined by proviso to a Perl°,j 
not exceeding three months after launching, 
that the Act of 1906 simply repealed the 
leaving the section in a form which does not

Pr0 mabrog»te
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the general enactment in the Merchant Shipping 
Act 1894, s. 2, against recognition of an unregistered 
ship. The Merchant Shipping Act 1921, s. 1, was 
cited as supporting this view in that it extends 
rights of limitation of liability to “ every description 
of lighter, barge or like vessel used in navigation in 
Great Britain, however propelled,” and provides 
for a modified process of registration. I  get no 
distinct guidance from this Act of 1921, and I  do 
not see my way to construe, as I  am invited to do 
the Merchant Shipping Act 1898, s. 1 as amended 
by the Merchant Shipping Act 1906, s. 85, and 
sched. 2. So long as a ship which has been launched 
remains capable of being registered under the 
Merchant Shipping Act 1894, s. 2, the amending 
enactments in their literal terms give her owners 
a right to claim limitation of liability for damages 
at any time after her being launched and before her 
being registered. The statute seems to me to be 
capable of literal and practical application in the 
present case. The plaintiffs’ five barges were 
admittedly built within the King’s dominions, 
namely, in Great Britain, and I  must hold the 
plaintiffs to be entitled to limit according to the 
Merchant Shipping Act 1894, s. 503, their liability 
•n respect of damage caused by negligent navigation 
°f them. Had my opinion been otherwise I  think 
I  must still have held that the plaintiffs could limit 
their liability in respect of the H arlow .

There remains the question what is the right of 
the plaintiffs as to limitation in relation to the 
several craft concerned, having regard to the 
circumstances of the collision or collisions between 
the H a rlo w  and her tow and the D alton.

I t  is established that the whole of the barges in 
the H arlow 's  tow were improperly navigated. 
Which of them, by reason of this improper naviga
tion, caused damage to the D alton ? The case for the 
defendants as presented to me was that the barges 
constituted in reality a floating mass, and that even

the blow upon the D alton  which caused her 
damage was delivered by the stem of one, namely, 
the S ilve r as the plaintiffs allege, all five contributed 
by their weight and momentum to the damage. 
Taking into consideration the oral testimony at the 
trial, as well as the affidavits used by consent at the 
hearing before me, I  find that the S ilver alone 
collided with the D alton. The further facts which 
seems to me to be material and to be established 
can be shortly stated. The S ilver and the Sokoto 
Were the barges in tow immediately astern of the 
H arlow . At the collision of the D alton  with the 
H arlow , the S ilver and the Sokoto were following 
the H a rlo w  from the southern side on a course 
nearly athwart the river. The angle of the collision 
was nearly a right angle. The S ilver struck the 
D alton  on that vessel’s starboard bow with her huff 
or swimhead. The direction and the nature of the 
blow were determined in part by the fact that the 
Silver and the Sokoto swung round when the tow 
rppe of the H arlow  parted. The Sokoto was at the 
Gme alongside the S ilver and moving with her, and 
increased the severity of the blow. Both were 
loaded with coal. The barges in the next rank 
behind the S ilve r and the Sokoto were the Sixteen 
S'nd the F ifteen  behind the Sokoto. A single barge, 

Agenor was in tow in the third rank. The 
Sixteen escaped without damage. The F ifteen  
and the Agenor were damaged by collision, the one 
With the other. The stempost of the F ifteen  was 
sPHt, and damage done on her port quar ter and her 
starboard side. The damage to the Agenor was on

her starboard side amidships. Having regard to 
the character of the damage to the F ifteen  and the 
Agenor, and hhe absence of any damage to the 
Sixteen, the Silver, and the Sokoto by any collision 
among themselves, as well as to the fact that the 
barges in the tow ranged alongside the D alton  after 
her impact with the H arlow , I  have come to the 
conclusion that the five barges were not massed at 
the time of the collision of the S ilve r with the 
D alton, and that they did not add by their cqmbined 
weight or momentum to the force of that collision. 
The Sokoto, however, does appear to me to have 
moved with the S ilve r at the S ilver's  collision, and 
have contributed by her weight and momentum 
to the damage.

The result of these findings in point of fact is 
that the negligent navigation of the H arlow , the 
Silver, and the Sokoto caused the damage to the 
D alton , which was immediately caused by the huff 
or swim of the Silver.

Except for the question which was raised by 
Mr. Bateson for the plaintiffs upon the view 
which he presented on their behalf of the effect 
of the recent judgment of the Court of Appeal 
in the case of The Gray garth (126 L. T. Rep. 
675; (1922), P. 80), I  should have thought that 
upon principle the damage to the D alton  having 
been caused by the negligent navigation of three 
vessels jointly, each vessel might be proceeded 
against in  rem  in respect of such damage, and that 
the plaintiffs, as the employers of ah the negligent 
persons, might be held liable for all the damage, 
not only in each action in  rem, but in proceedings 
in  personam. Mr. Bateson contended, however, 
that the result of the judgment in The Gray garth 
is to establish a rule that where tug and tow are 
both negligently navigated, and damage is done by 
a blow struck by one of them in the course of the 
negligent navigation, liability for the damage is to 
be limited by reference to the tonnage of the vessel 
which in fact struck the blow. To examine this 
contention it is necessary to see what were the 
facts, and the judgment of the court in the case 
cited. The tug Graygarth being negligently navi
gated, brought her tow, the R an  into collision with 
the P ara . The owners of the P ara  proceeded 
against the owners of the R an  by an action in  rem, 
and the Graygarth and R an  being in one ownership, 
the owners of the P ara  proved that the servants 
of the common owner who were navigating the tug 
had brought the tow into collision with the Para, 
and thereby caused the damage alleged. They 
claimed in their action judgment for an award of 
damages to be enforced against the tow, the Ran, 
and did not make any claim in  rem  against the tug 
Graygarth. Following upon the judgment which 
they received in their action, they were confronted 
by the owners of the R an  with a claim to limit 
their liability in respect of the collision by the 
tonnage of the Graygarth. This claim succeeded 
at first instance, but upon appeal, the owners 
of the Para, who had claimed a decree in  
rem  against the owners of the Ran, were 
held entitled to the decree which they sought, 
and, inasmuch as their right in  rem  was 
against the R an, were held entitled to damages 
measured by the tonnage of the Ran, and not by 
the tonnage of the Graygarth. Mr. Bateson insisted 
that the Court of Appeal had held the owners of 
the P ara  entitled to damages against the Ran, and 
not entitled to damages against the Graygarth. 
This contention is, in my judgment, erroneous.
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The owners of the P ara  had not claimed a decree 
against the owners of the Graygarth as such. The 
Master of the Rolls, it will be seen, said this : “ The 
action haying been brought against the owners of 
the Ran, they, as represented by their bail, could 
only be responsible if the R an  was improperly 
navigated, and such improper navigation caused 
the collision. As owners of the Graygarth, they 
might be liable also, but in the action in which they 
were sued as owners of the R an  they could only be 
responsible if the R an  was improperly navigated. 
The R an  was found to have been improperly 
navigated, and judgment went against her owners 
accordingly. To say that this decision proceeded 
upon a rule that the vessel in collision can alone 
be involved in liability, is directly contrary to the 
statement of the Master of the Rolls with regard to 
the owners, that “ as owners of the Graygarth they 
might be liable also.” The simple explanation 
of the substitution of a judgment in respect of the 
R an  for the judgment which had been entered 
up in respect of the Graygarth seems to me to be 
that stated by Mr. Dunlop, namely, that the bail 
given in respect of the R an  to the extent of her 
owners’ liability as limited by her tonnage was 
sufficient to satisfy the claim of the successful 
plaintiffs, whereas a liability limited by the tonnage 
of the Graygarth would not have been, and they did 
not weakly select a smaller, or needlessly seek a 
larger security than their claim required.

To attribute to the decision in the case of the 
Graygarth (sup.) the effect attributed to it by the 
plaintiffs would, in my opinion, be contrary to the 
declared reasons of the judgments there delivered. 
I t  would also ignore the principle laid down in 
the House of Lords in the Devonshire (107 L. T. 
Rep. 179; 12 Asp. Mar. Law Cas. 210; (1912) 
A. C. 634) that except in cases where litigants in 
collision cases in the Admiralty jurisdiction are held 
both to blame and division of damages follows, 
owners of vessels which, by improper navigation 
inflict damage on a third vessel by their joint 
wrongful act are each made liable for all the damage 
he helps to inflict.

The plaintiffs are entitled to limit their liability 
in respect of the improper navigation of the H arlow  
and her tow on the occasion in question to an 
aggregate amount made up of 81. per ton of the 
several tonnages of the tug H arlow , the dumb 
barge S ilver and the dumb barge Sokoto. Questions 
of limitation in respect of loss of life, which were 
raised by the pleadings, were admitted to have been 
disposed of pending the litigation.

In  view of the claim asserted on behalf of the 
owners of the T aorm ina  to be entitled to prove for 
their damages against the amount limited in respect 
of the H arlow , it will be necessary that that amount 
when paid into court shall stand in a distinct 
account pending the determination of the question 
of the right of the owners of the Taorm ina  to share 
in the distribution of it.

[M a rch  6.—On the application of counsel for the 
T aorm ina  the learned President ordered that the 
directions contained in the last paragraph of his 
judgment (sup.) for setting up a separate fund 
for the H arlow  should be struck out on the ground 
that they were superfluous.]

Solicitors : for the plaintiffs, Keene, M ars land , 
Brydon, and Bennett ; for the defendants, the 
owners of the Dalton, Thomas Cooper and Co. ;  
for the defendants, the owners of the Taorm ina , 
Ince, Colt, Ince, and Roscoe.

P R I Z E  C O U R T .

Dec. 13 and  21, 1921.
(Before Sir H e n r y  D u k e , P.)

T h e  Su l m a n  P a k  a n d  o t h e r  V e s s e l s , (a) 
P rize  bounty— Operations in  M esopotamia—Gun

boats on the T ig r is —Co-operation w ith  land  forces—  
Capture o f armed enemy vessels— C la im  fo r  prize  
bounty— J o in t operations o f sea and land  forces—■ 
N ava l P rize  A c t 1864 (27 <fc 28 Viet. c. 25), 
sect. 42—Order in  C ouncil o f the 2nd M arch  1915.

H .M .S . T., Ma., and Mo. took p a rt in  the advance 
along the T ig r is  in  the course o f the B r it is h  opera
tions in  M esopotam ia in  1917. I n  these operations 
which were p lanned under the d irection  o f the 
General Officer Commanding in  M esopotamia, the 
ships co-operated generally w ith  the land  forces in  
fig h tin g  which took place between the 23rd  and 
25th Feb. at S., where the passage o f the river, 
which had been blocked by T u rk ish  forces, was 
effected. The f lo t i l la  was then able to pass up the 
r ive r, and on the 26th Feb. the General Officer 
Commanding directed i t  to “ push on and in flic t 
as much damage as possible.”  On the same day 
the f lo t i l la  was aga in  held up  at N . K .  by the 
T urk ish  rearguard, and the passage o f the r ive r was 
again opened by the land forces operating w ith  
cavalry and f ie ld  guns. The f lo t i l la  then again 
advanced, overtook the vessels o f the T u rk is h  river 
service, and made the capture. I t  then anchored 
fo r  two days near the fu rthest p o in t reached by the 
operations, and sent the prizes down the river. 
A t some tim e before the 25th Feb. one o f the 
captured vessels had been bombed by an army 
aeroplane.

The officers and crews o f the f lo t i l la  claimed prize 
bounty. I t  was contended by the T reasury that the 
operation constituted a jo in t  naval and m ilita ry  
operation.

Held, that the fa c t that the f lo t i l la  and the land forces 
were engaged in  a jo in t  scheme o f operations d id  not 
establish a jo in t  capture ;  i t  was necessary to show 
that both forces were in  fa c t p a rtic ip a tin g  in  the 
operation o f capture. A s  the troops in  fa c t took 
no p a rt in  the operation o f capture, as they were m  
fa c t out o f reach when the capture was made, and ns 
the f lo t i l la  got fa r  enour/h u p  the r ive r to be able to 
act effectually fo r  itse lf, w ithout requ iring  or receiv
ing  help fro m  the land  forces in  the immediate 
enterprise, the prizes were made by the flo tM a 
alone.

Judgment in  fa vo u r o f the cla im .

M o t io n  fo r  p rize  b o u n ty .

This was a motion by Captain Wilfrid Nunn, R.N” 
and the officers and crews of H.M. gunboats 
T aran tu la , M a n tis , and M oth  for a declaration under 
sect. 42 of the Naval Prize Act 1864, and the Order 
in Council of the 24th March 1915 that they "’erC 
entitled to prize bounty amounting to 7745b 
respect of the capture by them in the Tigris 111 
Feb. 1917 of the Turkish armed vessels Sulma'n 
Pak, Sumana, Pioneer and Basrah.

W ilfr id  Lew is for the claimants.
C. W. L ille y  for the Procurator-General 0,1 

behalf of the Crown.
The following authorities were referred to in tb® 

course of the argument, the substance of v'hic
(a) Reported by  G e o f f r e y  H u t c h in s o n , Esq., B a rr is*®r 

at-Law .
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fully appears from the judgment of the learned 
President:

L a  Bellone, 2 Dods. 243 ;
The T riu m p h  and The Usk, 116 L. T. Rep. 512; 

14 Asp. Mar. Law Cas. 63 ; (1917) P. 127 ;
The Feldm arschall, 124 L. T. Rep. 637 ; 15 

Asp. Mar. Law Cas. 299 ; (1920) P. 289 ;
The Stella del’ Norte, 5 C. Rob. 349 ;
The Vryheid, 2 C. Rob. 16 ;
The Banda  and The K irw ee Booty, 14 L. T. Rep. 

293 ; 2 Mar. Law Cas. (O.S.) 323 ; L. Rep. 
1 A. & E. 109.

C ur. adv. vu lt.

Dec. 21.—Sir H e n r y  D u k e , P. said :—This is 
the claim of Captain Wilfrid Nunn, R.N., and the 
officers and ships’ companies of H.M.S. T aran tu la , 
M a n tis , and M oth  for an award of prize bounty 
under sect. 42 of the Naval Prize Act 1864 for the 
capture of the armed Turkish vessels Sulm an Pak, 
Sumana, P ioneer, and Basrah  in the river Tigris 
on the 26th Feb. 1917, during the operations in 
Mesopotamia which resulted in the overthrow of 
the Turkish authority in that region, the capture of 
Baghdad, and the occupation of the country by His 
Majesty’s forces. The number of persons on board 
the captured vessels at the beginning of the engage
ment in which they were captured was placed at 
1,549, and the claim for bounty at the rate of 51. a 
head is 7745Z. The validity of the claim depends 
on the answer to be made to the question whether 
the capture of the Turkish vessels was a purely 
naval operation or was a conjoint operation of sea 
and land forces. Apart from this contention 
nothing was in dispute between the claimants and 
the Lords Commissioners of the Treasury.

The grounds of objection to the claim were that 
the action of the naval flotilla was ancillary to that 
of the Army, that the capture was made in the 
course of carrying out directions of Sir Stanley 
Maude, the Commander-in-Chief of the Army in 
Mesopotamia, and that the capture was rendered 
possible by the operation of the Army under Sir 
Stanley Maude’s command. The flotilla in the 
Tigris, which was under the immediate command of 
Captain Nunn, formed part of the naval forces on 
the East India station under Vice-Admiral Sir 
Rosslyn Wemyss, Commander-in-Chief. I t  acted 
to concert with the army, the commander doing all 
to his power to meet the requirements of the 
General Officer Commanding in Chief. Sir Stanley 
Maude’s dispatch of the 10th April 1917, which was 
put in evidence, describes fully the plan of the 
campaign in the course of which the capture was 
toade. Turkish forces of great strength centred at 
Sannaiyat on the Tigris and holding positions of 
^ide extent on both banks barred the intended 
British advances upon Baghdad. Down river 
British naval forces operated. Up river Turkish 
armed craft and river transport occupied the water
way and maintained the river communications of 
JRe enemy. To capture Sannaiyat, to cross the 
Tigris higher up, to clear the right bank, to advance 
to force on the left bank, and to drive the enemy 
beyond Baghdad appear to have been the operations 
Which were resolved upon by the Commander-in- 
Ghief. Of the part played by the flotilla, Sir 
Stanley Maude says in his dispatch : “ They carried 
cut somewhat restricted but none the less important 
uuties in the earlier part of the period. The fact 
that the enemy barred the way at Sannaiyat 
necessitated their work being at first limited to

Vol. X V ., N . S.

assisting in the protection of our water communica
tions, co-operating with our detachment on the 
Euphrates front, and occasionally shelling the 
enemy’s position at Sannaiyat, where the naval 
kite balloon section rendered good service in 
observation work. Their opportunity came later, 
when, after the passage of the Tigris, they pressed 
forward in pursuit and rendered brilliant and sub
stantial services.”

The services designated consisted substantially 
of the forcing of the passage of the Tigris beyond the 
Turkish rearguard position. Sir Stanley Maude’s 
dispatch divides the military operations into eight 
periods, of which two come in question here— 
namely, “ Capture of Sannaiyat and passage of the 
Tigris the 17th to the 24th Feb.,” and “ The advance 
on Baghdad, the 25th Feb. to the 11th March.” 
The flotilla co-operated on the 22nd and 23rd Feb. 
in the operations against Sannaiyat and in the 
fighting which attended the crossing of the Tigris. 
On the 24th Feb. it moved up river and late at 
night took possession of Kut. During the whole 
day of the 25th Feb. fighting with the Turkish 
rearguard proceeded. By a forced march during 
the night of the 25th the main force of the Turkish 
Army placed a substantial distance between them
selves and the British forces. Sir Stanley Maude 
early on the 26th direoted the flotilla to “ push on 
and inflict as much damage as possible.” Advanc
ing up the Tigris they encountered at Nahr Kellah 
formidable fire from Turkish rearguard forces in 
occupation of a strong position on the Nahr Kellah 
bend. The course of the river gave a great advan
tage to the enemy. I t  changes at the extremity of a 
narrow peninsula from a course of about due north 
to a course of about due south. Strong Turkish 
forces occupied the banks and although the cavalry 
of the British forces supported by field guns 
engaged this powerful rearguard the general British 
advance appears not to have reached Nahr Kellah 
during that or the next day. The main body of the 
Turkish Army was retreating through the desert on 
the left bank of the Tigris. The flotilla, however, 
forced its way beyond the extremity of the peninsula 
and steamed up the Tigris, and at a distance, as 
Captain Nunn showed, of from fifteen to twenty 
miles in a direct line beyond Najir Kellah, overtook 
the vessels of the Turkish river service and made the 
capture. The capture took place in the early 
evening. The vessels anchored for the night near 
the furthest point reached in the operation and 
remained there the next two days. The prizes were 
sent down the river. On the 1st March the flotilla 
again advanced and on the morning of that day the 
T ara n tu la  reached Azizjeh just as the troops were 
entering that village. The reach in which the last 
captures were made was stated to be about five 
miles as the crow flies below Azizjeh and about 
twenty miles in a direct line above Nahr Kellah. 
By reason of the tortuous course of the Tigris the 
distances in the waterway greatly exceed the 
distances over land.

The contention that the capture of the Turkish 
vessels was a joint operation of the flotilla and the 
Army was founded on the existence of a general 
plan of campaign directed by Sir Stanley Maude, 
the general co-operation between the forces to 
which I  have referred, the order or request to 
push on and inflict as much damage as possible, 
the cavalry attack on Nahr Kellah, and the fact 
that the Basrah, the largest of the captured vessels, 
had been, in the fighting before the 25th Feb.,

3 T
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bombed from an Army aeroplane. On the part 
of the flotilla reliance was placed upon the arrest 
of the military advance at or below Nahr Keflah 
during and after 26th Feb., and on the absence 
of any participation by land forces in the actual 
operation of capture. Reference was made for 
the Treasury to the description of the general 
scheme of operations by Sir Stanley Maude and 
Captain Nunn in operations in which both the 
troops and the flotilla were engaged, and to the 
terms in which the general included the vessels 
as part of the spoils of war taken in his advance.

Care is required in defining the exact grounds 
on which head money by way of prize bounty 
is awarded and the character of the participation 
of land forces which suffices to prevent a capture 
from being attributed to naval forces in such a 
way as to entitle them to an award.

Sect. 42 of the Naval Prize Act 1804 appoints 
the bounty of the Crown to “ such of the officers 
and crew of any of his Majesty’s ships of war as 
are actually present at the actual taking or 
destroying of any armed ship of His Majesty’s 
enemies.” I t  is well settled that, as was said 
by Lord Stowell with regard to an earlier statute, 
in L a  Bellone (2 Dods. 343, at p. 351), “ conjunct 
expeditions are entirely out of the statute with 
respect to both the Services.” To establish a 
joint capture, however, requires proof that both 
forces concerned were in fact participants in the 
operation of capture. “ The actual captor,” Lord 
Stowell said in The John  (1 Dods. 363), “ is the 
favourite of the law and the court will not suffer 
his interest to be affected but by evidence the 
most satisfactory. The onus p robandi lies upon 
the party setting up the claim as joint captors, 
who, in order to establish it must bring very clear 
proof in support of his case.” Blockade by a 
squadron, or chase by a squadron, and capture by 
one ship of a squadron in the prosecution of the 
common enterprise; and presence upon the scene 
of a capture in readiness to assist; are instances 
in which the seizure by one vessel has moved for 
the benefit of her consorts. But, as was said by 
Sir William Grant in pronouncing the judgment 
of the Privy Council in The Nordstern (1 Acton 128, 
135, 140), the question is “ whether such a co
operation existed as to make the capture in question 
necessarily consequent and dependent thereon. 
. . . I t  is not sufficient a joint enterprise shall
exist at the time, except it expressly refer to the 
capture in question. . . .” The judgment in
E l Rayo (1 Dods. 42) shows that where two ships 
of war are in sight at the time of capture the prize 
may be the prize of one of them if the act of capture 
was the independent act of that one.

The question as it presents itself to me is not 
whether the flotilla and the troops on the 26th Feb. 
1917 were engaged in a joint scheme of operations, 
but whether the flotilla and the troops were engaged 
jointly in the capture of the Turkish ships, and I  
have come to the conclusion that the troops in 
fact took no part in the capture. I  do not lay 
stress on the fact that the flotilla was under purely 
naval command. Without unity of command 
there might have been joint action. The troops 
were in fact out of reach when the captures were 
made. The bombing of the Basrah  by army 
airmen was not an incident of the capture. The 
flotilla got away past Nahr Kellah far enough and 
effectually enough to be able to act for itself, and 
without requiring or receiving; help from land

forces in the immediate enterprise it alone made 
the prizes in respect of which the bounty is 
claimed. I  find the facts correctly alleged in the 
affidavit of Captain Sherbrook, filed in support 
of the claim, which says that “ the capture of the 
armed vessels was solely effected by His Majesty’s 
ships T aran tu la , M a n tis , and M oth , in the circum
stances set out in the affidavit and that no other 
ship or vessel was present at the actual taking of 
such enemy ships.” My judgment, therefore, must 
be in favour of the claim, and I  pronounce that the 
amount to be distributed is 77451.

Solicitors : Messrs. Woolley, T y le r, and B u ry , for 
Messrs. S tilw e ll and Sons, Navy and Prize Agents ; 
the Treasury Solic itor.

n |tm e Court of K u irk a ta .
COURT OF APPEAL.

Dec. 14 and  15, 1921.
(Before B a n k e s , Sc r u tto n , and A t k in , L.JJ-) 

T h e  J o a n n is  V a t is . (a)
ON APPEAL FROM THE ADMIRALTY DIVISION.

C ollis ion— Damage to sh ip and cargo— A ction  by 
the owners o f the sh ip—“ A s  owners o f sh ip and 
her cargo ”—B a il— U nderwriters on cargo invited  
to jo in  in  proceedings— Refusal by some o f the 
underwriters— Rights o f  those undencriters to share 
in  sum subsequently recovered in  the action— Right 
to intervene—Costs— Order X I I . ,  r . 24.

I t  is  the du ty  o f the Court, when by its  process a sum 
has been recovered in  A d m ira lty , to see that i t  goes 
to the persons entitled to cla im , and i t  should be 
divided  pari passu between them. The G lam organ
shire (6 Asp. M a r . Law  Cos. 344 ; 59 L . T . Rep- 
572; 13 A p p . Cos. 454) considered.

Where a person sued as owner o f a vessel and cargo 
and established the l ia b il i ty  o f the defendant to pay  
damages in  respect o f both ship and cargo, and 
certain o f the cargo owners refused to, or elected not 
to, take the ir share in  the expenses connected wdh  
establishing the lia b it ity ,  i t  was held that the cargo 
owners were not shut out fro m  any benefit in  the 
judgm ent. .

The steam er W. H. and her cargo was damaged 
co llis ion w ith  the steamer J. V. The owners o f 
W. H. commenced an  action  “ as oumers o f the 
W. H. and cargo,”  c la im ing  fo r  the damage sustained 
thereby. The oumers o f the J. V. gave an  under
tak ing  fo r  b a il in  the sum o f 100,0001., 
exceeded the ir sta tu tory lia b il ity ,  the oumers o f th 
W. H. g iv ing  b a il in  a lik e  amount.

The undencriters on the cargo o f the W. H. were 
wards inv ited  by the shipowners' solic itors to ] ° l  
the shipowners in  the proceedings. .

Some o f  the underwriters d id  not assent to th is  propose - 
Nevertheless, a fte r judgm ent had been given agajn̂  
the J . V. these underwriters instructed the solicitor 
acting fo r  the owners o f  the W. H ., and those u. ^ , ( 
w rite rs  who had agreed to jo in  w ith  them in  
lit ig a tio n , to p u t fo rw a rd  cla im s against the sn 
obtained fro m  the owners o f the J. V. The s o lic d ^ f

(a) R eported  by G e o f f k e t  H u tc h in s o n  and W . 0 . SA»®,0Bt>’ 
EsqrB., B a rr is te rs -a t-L a w .
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agreed to do so, and received the documents support
in g  these claims. The tota l cla im s then exceeded 
the amount fo r  which the owners o f  the J. V. had 
given ha il, and fo r  which they had been held liable. 
The owners o f  the W. H. and those underwriters  
who had. jo ined  unth them in  the lit ig a tio n  accord- 
in g ly  took u p  the pos ition  that those underwriters  
who had not agreed to jo in  were not entitled to share 
in  the fu n d  before the court.

A t  the reference the reg istrar reported that those 
underwriters who had refused to jo in  in  the lit ig a tio n  
were nevertheless entitled to share in  the fu n d  on the 
ground that the w r it  had been issued in  the names 
o f the owners o f  the W. H. and her cargo, and that 
the solic itors fo r  the owners o f  the W. H. and the 
other underwriters had agreed and consented to the 
underwriters who had a t f ir s t  refused to lake p a rt 
in  the action subsequently becoming parties to i t  
in  its  second stage.

The owners o f the W. H. and the underwriters who had 
jo in e d  in  the action, moved that th is  report be 
rejected.

Held, on appeal, that a l l  persons having a c la im  on 
the fu n d , inc lud ing  the non-assenting underwriters, 
were entitled to share in  the d istribu tion.

Judgment o f H i l l ,  J .  affirmed.

M o t io n  in objection to a report of the Admiralty 
registrar.

On the 22nd Aug. 1917 a collision occurred off 
Bizerta between the steamer Worsley H a ll and the 
Greek steamer Joannis  Vatis. Proceedings were 
commenced against the Joannis  Vatis at Bizerta, 
but were discontinued. On the 27th Aug. 1917 
Messrs. Hill, Dickinson, and Co. telegraphed to the 
owners of the Joann is  Vatis :

We are instructed on behalf of the owners of 
the Worsley H a ll concerning collision Joannis Vatis. 
Please instruct your English agents or lawyers arrange 
exchange bail in England and for question liability to 
be decided English Admiralty Court, otherwise will 
be necessary arrest your steamer.

The owners agreed and gave bail to the extent of
100,0001., being the statutory liability of the 
Joannis Vatis. The owners of the Worsley H a ll 
gave bail in a like amount. On the 30th Aug. 1917 
Messrs. Hill, Dickinson, and Co. issued a writ, which 
''vas intituled in the usual manner, the plaintiffs 
being described as “ the owners of the steamship 
Worsley H a ll and cargo.” The endorsement of 
the writ was : “ The plaintiffs’ claim is for damages 
arising out of a collision between the steamship 
Worsley H a ll and the Joannis  Vatis. . . .” 
The subsequent litigation ended in a decision of 
the House of Lords on the 19th Dec. 1919 
Pronouncing the Joannis  V atis alone to blame.

On the 22nd Jan. 1918 Messrs. F. C. Danson and 
Co., who were the average adjusters employed to 
adjust the claims against the Joannis  Vatis, wrote 
^  the underwriters of the cargo of the Worsley

In view of the steps taken to safeguard the interests 
pf the cargo, and of the large extent to which the cargo 
>8 interested, the solicitors who have the case in hand 
(Messrs. Hill, Dickinson, and Co.) have expressed the 
PPinion that it would be reasonable for the cargo 
interests to join the owners of the ship in collision 
Proceedings, and we have been requested by the 
owners to bring the matter before the leading 
Underwriters interested for their consideration and 
decision . . .  we shall be glad to have your 
riews on the matter. . .

In  reply to this invitation, some of the under
writers agreed to join the owners of the Worsley 
H a ll in the litigation and some refused to do so 
on the ground that no special circumstances arose 
in the case to justify the departure from the usual 
practice. Nevertheless, Messrs. Hill, Dickinson, 
and Co. subsequently received instructions from the 
underwriters who had refused to join in the litigation 
to put forward claims on their behalf. They also 
accepted documents supporting these claims. The 
claims against the Joann is  V atis then amount to 
146,9531. 15s. On the 22nd July 1920 Messrs. H ill, 
Dickinson and Co. accordingly wrote to those 
underwriters who had not agreed to join the ship
owners in the litigation :

As you are aware we have for some time been engaged 
in gathering together the documents supporting the 
claims for loss of or damage to cargo with a view to the 
parties interested therein obtaining the benefit of the 
bail obtained.

We have now made out the claims the documents 
in support of which have up to the present reached us 
and find that these added to the shipowners’ claim 
amount to approximately 136,0001. The shipowners 
claim amounts to 62,1901. 14s. In these circum
stances as the total claims considerably exceed the 
amount of bail those cargo underwriters who did not 
agree to share the burden of the expense incurred by 
the shipowners in carrying on the proceedings against 
the Joannis Vatis are not entitled to the benefit of the 
bail obtained.

To this, the underwriters objected, and instructed 
other solicitors to put forward claims at the reference 
on their behalf.

On the 14th March 1921 the registrar reported 
that the underwriters were entitled to share in 
the 100,0001. notwithstanding that they had refused 
to join in the proceedings. He gave the following 
reasons for his decision :

R easons for R eport.
In this reference the parties were the owners of the 

steamship Worsley H a ll and two sets of, strictly speak
ing, cargo owners, but in fact underwriters, who for the 
purposes of description may be called assenting and 
non-assenting underwriters.

The defendants did not appear, having no interest in 
the reference, having given bail for 100,0001., which 
was more than the limit of their liability.

The collision occurred off Bizerta, on the 22nd Aug. 
1917, and the Worsley H a ll put into Bizerta for 
temporary repairs.

Proceedings were begun against the Joannis Vatis at 
Bizerta, and the owners of the Joannis Vatis gave bail 
in 100,0001., the value of their vessel. Subsequently, 
by arrangement between the parties, the proceedings 
at Bizerta were discontinued and fresh proceedings 
were brought in the High Court in England.

The writ was issued in the name of the owners of 
of the Worsley H a ll and of her cargo, and, as arranged, 
the same bail, 100,0001., was given in the action in 
the High Court.

Messrs. E. C. Danson & Co. the average adjusters, 
who had this matter in hand, on the 22nd Jan. 1918, 
wrote to various underwriters asking if they would 
“ join the owners of the ship in the collision proceed
ings.” The Alliance Marine Insurance Company and 
some other companies refused. These are called above 
non-assenting underwriters. After litigation, which 
culminated in a decision of the House of Lords that the 
Joannis Vatis was alone to blame, the non-assenting 
underwriters asked Messrs. Hill, Dickinson, and Co., 
the solicitors for the Worsley H a ll, to prepare and put 
forward their claims against the 100,0001. (see letter of
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Union Marine Insurance, the 3rd Dec. 1918, and subse
quent letters) and Messrs. Hill, Dickinson, and Co. did 
so, acting as if the non-assenting underwriters had a 
full right to claim against the 100,0001.

Subsequently, when it was clear that the above 
sum was insufficient to satisfy all claims in full, Messrs. 
Hill, Dickinson, and Co. wrote to the non-assenting 
underwriters (see letter the 28th July 1920 to the 
Reliance Insurance Company and following letters) 
that as they had not agreed to share the burden of the 
proceedings against the Joannis Vatis, they were “ not 
entitled to the benefit of the bail obtained,” in other 
words, to claim against the 100,0001. which that bail 
represented. The non-assenting underwriters con
tested this view, and thus arose a preliminary point 
for decision.

The above is a short outline of the facts. It  was 
argued on behalf of the non-assenting underwriters 
that there was a custom that underwriters on cargo 
should not join in an action by the shipowners but had 
right, if such action terminated in favour of the ship
owners, to bring a claim against the wrongdoing ship, 
as though an original party to the action.

This is, no doubt, a convenient practice for under
writers of whom there maiy be many interested in a 
single shipment in large and small amounts, but it is not 
a custom as legally understood. I  am clearly of opinion 
however, that the refusal to join in this action was, 
if such refusal stood alone, a bar to a claim in this 
particular action.

If the names and addresses of the parties to the action 
had been demanded by the defendants it is clear the 
non-assenting underwriters suing in the names of the 
assured would not have been given, for they were not 
parties to the action. The true position is, that they 
stood by to see what might be the result of the litigation 
in its first stage, viz., as regards liability for the collision.

I  am, however, also of opinion that as Messrs. Hill, 
Dickinson, and Co. must be taken to be the agents in 
the conduct of the litigation of the owners of the 
Worsley H a ll, and of the assenting underwriters that 
they subsequently agreed and consented to the non
assenting underwriters sharing in the 100,0001., and 
becoming parties to the action in its second stage. 
Having regard to the form of the writ there is no 
technical difficulty in the non-assenting underwriters 
joining in the action at this later stage. However, 
after Messrs. Hill, Dickinson, and Co. obtaining 
documents from the non-assenting parties and prepar
ing the claims against the fund, the earlier clients are 
in my view estopped from refusing, at the eleventh 
hour, to allow the non-assenting underwriters to share 
p a ri passu in the fund available for all claimants. 
It  was argued on behalf of the owners of the ship and 
the assenting underwriters that the defendants only 
gave bail to satisfy the claims of those underwriters 
who were actually consenting parties to the action.

This is, I  think, a fallacy, for 100,0001. represented 
the value of the Joannis Vatis, and the defendants 
had no more knowledge of or interest in those who 
might claim as owners of cargo, many or few, than has 
a wrongdoer when he pays money into court in a 
limitation action.

Therefore, I  decide that the non-assenting under
writers are entitled to share in the 100,0001. It  is 
desirable to state that the merchants who sat with me 
concur in this view on non-legal grounds.

(Signed) E. S. R oscoe, Registrar.
The owners of the Worsley H a ll and the assenting 

underwriters moved that the registrar’s report be 
rejected in so far as he allowed the claims of the 
non-assenting underwriters.

B u tle r A s p in a ll, K.C., D un lop , K.C., and A . T . 
B u c k n ill for the owners of the Worsley H a ll and 
the assenting underwriters.—The respondents are 
not entitled to share in the bail. They took no

part in obtaining it. The shipowners’ solicitors 
did not agree to put forward claims for the non
assenting underwriters. There was no considera
tion for such an agreement; nor had they authority 
to make it. The owners of the Worsley B a ll 
gave consideration for the undertaking of the 
Joannis  V atis to give hail, for they themselves 
gave a similar undertaking. The non-assenting 
underwriters had an opportunity of becoming 
parties, of which they did not avail themselves. 
If  they were parties, when did they become 
parties ? There is no material upon which the 
registrar could find an agreement to allow the 
non-assenting underwriters to share in the bail 
fund. The solicitors only agreed to put forward 
the claims. There is no analogy to limitation 
proceedings. In  this case bail was provided to 
satisfy the claims of those who were parties to the 
writ, not of all those who were injured by the 
collision. The bail bond is an agreement to pay 
to the parties to this action :

The Saracen, 1 Will. Rob. 451 ;
The A fricano , 70 L. T. Rep. 250; 7 Asp. Mar. 

Law Cas. 427 ; (1894) P. 141.
In  this case the proceeds were brought into court. 
There is no estoppel.

Stephens, K.C. and Balloch  for certain non
assenting underwriters.—The non-assenting under
writers are entitled to come in without paying 
the costs of the action :

The D uke o f Buccleuch, 67 L. T. Rep. 739; 
7 Asp. Mar. Law Cas. 294 ; (1892) P. 201.

There was a claim against the Worsley H all- 
The refusal of the underwriters was a refusal to 
bear the costs of any part of this claim. The ship
owners were suing as owners and bailees of the 
cargo. Bail was obtained in this capacity. The 
underwriters accordingly took no steps to obtain 
bail. The shipowners obtained bail for the under
writers ; they are now estopped from refusing 1° 
allow them to share in it. If  the underwriters 
were not parties they now ask leave to intervene. 
They are entitled to intervene at any time before 
final judgment—that is to say, at any time before 
the report of the registrar is confirmed :

The Duke o f Buccleuch (sup.).

Baeburn, K.C. and H ayw ard  for certain other 
non-assenting underwriters.—If  the contention or 
the appellants is upheld the underwriters wm 
have lost all rights against the Joann is  VatlS> 
since the limitation period had expired before 
Messrs. Hill, Dickinson, and Co. refused to put 
forward their claim. They gave a retainer to 
Messrs. H ill, Dickinson, and Co. before the limita
tion period expired. The underwriters were 
always parties ; if they were not parties, Messrs. 
Hill, Dickinson undertook to put forward claim6 
for persons who were not parties to the action- 
The writ was issued in the name of the cargo 
owners; there was, therefore, nothing for the 
underwriters to ratify. An action must be com
menced on behalf of some existing person °r 
persons :

Keighley, Maxsted, and Co. v. B rya n , D urra td  
and Co., 84 L. T. Rep. 777 ; (1901) A. C. 249-

If  it is necessary for the underwriters to ratiy 
the issue of the writ, on whose behalf was it issued»
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and on whose behalf was bail demanded, if not 
on behalf of the owners of the cargo ?

D un lop , K.C. replied. CV„ adv_ vuiL

J u ly  30.—H i l l , J.—The questions in this case 
arise out of a collision between the ships Worsley 
H a ll and Joannis Vatis, for which the Joannis Vatis  
was held alone to blame. The dispute relates to 
the right to share in a limited fund by persons 
who suffered damage by the negligence of the 
Joannis  Vatis, being the owners of the Worsley 
H a ll and the owners of cargo on board the Worsley 
H a ll, or rather the underwriters on cargo subro
gated to the rights of the cargo owners. This 
dispute arises not in a default action nor in a 
limitation action, but in proceedings in which bail 
was given, and in which there has been no limita
tion decree. These exceptional circumstances 
create the difficulties. I  will first state the facts.

In  Aug. 1917 the ships were in collision in the 
Mediterranean, and both put into Bizerta. Messrs. 
Hill, Dickinson, and Co. were instructed by the 
owners of the Worsley H a ll. On the 27th Aug. 
1917 Messrs. Hill, Dickinson, and Co. sent a tele
gram to the owners of the Joannis  Vatis : “ We 
are instructed on behalf of the owners Worsley 
H a ll concerning collision with Joann is  V a tis ;  
please instruct your English agents or lawyers 
arrange exchange bail in England and for question 
liability be decided English Admiralty Court, 
otherwise will be necessary arrest your steamer.” 
The owners of the Joannis  Vatis instructed Messrs. 
Crump and Son, who, in turn, threatened to 
arrest the Worsley H a ll. These arrests, if made 
at Bizerta, would have been governed by French 
law, and the limit of liability would have been 
the value of the ship. Negotiations followed, 
and ended in an agreement expressed in the letters 
of the 17th and 18th Sept. 1917, whereby each 
gave an undertaking to provide bail in 100,0001. 
or the value of the steamer, whichever should be 
less, and agreed to proceedings in the Admiralty 
Court in England, and each accepted the writ 
in  rem  issued by the other. The writ issued by 
the plaintiffs was in the name of “ the owners 
of the Worsley H a ll and cargo,” and the plaintiffs 
were stated to reside in Liverpool. The indorse
ment is : “ The plaintiffs’ claim is for damages 
arising out of a collision, &c.” At the date of the 
issue of the writ the only authority to sue was 
that given by the owners of the Worsley H a ll. In  
pursuance of the undertaking to put in bail in 
respect of the Joann is  Vatis, a bail bond in the 
usual form was executed on the 19th March 1918. 
The cross-actions proceeded to trial. This court 
on the 25th Oct. 1918, held the Joann is  Vatis  
one-third to blame, and condemned the owners 
of the Joann is  V a tis  and their bail in one-third 
of the plaintiffs’ claim. On appeal the Court 
of Appeal on the 9th Eeb. 1919 affirmed by the 
House of Lords on the 19th Dec. 1919, held that 
the Joannis  V atis was solely to blame, pronounced 
for the plaintiffs’ claim, and referred the damages 
to the registrar.

The decree of the Court of Appeal as drawn 
up condemns the defendants, but not their bail. 
I  have inquired in the registry as to why the decree 
was so drawn, and was informed that it was by 
a clerical error. In  form, it is a judgment against 
the owners of the Joannis  Vatis. While the action 
was proceeding, the owners of the Worsley H a ll,  
through Messrs. F. C. Danson and Co., who had

the owners’ adjustment in hand, circularised the 
underwriters on cargo by a letter on the 22nd Jan.
1918, in which they said: “ The owners of the 
vessel obtained bail from the owners of the Joannis  
V atis to include claims for loss of cargo, qs well 
as for damage to ship, and general average 
expenses,” and stated that Messrs. Hill, Dickinson, 
and Co. had expressed the opinion that it would 
be reasonable for the cargo interests to join the 
owners of the ship in the collision proceedings. 
To this request some of the underwriters agreed; 
others of them refused to agree. The two groups 
are referred to in the registrar’s report as the 
assenting and the non-assenting underwriters. The 
phrase “ join in the collision proceedings ” is 
not altogether free from ambiguity. It  might 
mean that they became plaintiffs to the action, 
or it might mean that they were to share the costs 
of the action. There is the same ambiguity in 
the letters on the subject which are printed in 
the records. The action proceeded after these 
assents had been given and refused. Between the 
decree of this court and the judgment of the Court 
of Appeal, and also after the judgment of the 
Court of Appeal, some of the non-assenting 
underwriters asked Messrs. Hill, Dickinson, and 
Co. to put forward their claims in due course, 
and Messrs. H ill, Dickinson, and Co. said they would 
do so at the proper time. After the judgment of 
the Court of Appeal, all the underwriters on cargo 
were circularised—the assenting underwriters by a 
letter of Messrs. Danson and Co. of the 20th June
1919, and the non-assenting underwriters by a 
letter of Messrs. H ill, Dickinson, and Co. of the 
26th July 1919. The assenting underwriters were 
asked for any additional claims and documents 
not already sent in, and the non-assenting under
writers were asked for names and addresses of the 
cargo owners, and for the documents to prove the 
claims. Of course, the underwriters could have no 
claim against the owners of the Joannis Vatis except 
as subrogated t°  the rights of the cargo owners’ 
claims. The claims were cargo owners’ claims.

In  the result, a large number of cargo claims 
reached Messrs. H ill, Dickinson, and Co., and it 
then turned out that the amount of them, added to 
the shipowners’ claim, exceeded 100,0001. Upon 
this, Messrs. Hill, Dicldnson, and Co. wrote the 
letter of the 28th July 1920 :—“ The collision 
between the above-named vessels occurred on the 
2nd Aug. 1917, near to Bizerta. After the collision 
both vessels, being badly damaged, put into Bizerta 
for repairs, being whilst there within the French 
jurisdiction. Legal proceedings were commenced 
at Bizerta, but it was agreed between the parties to 
the proceedings to drop those proceedings and have 
the matter tried in the English Admiralty Court, 
the owners of the Joannis Vatis providing bail in a 
sum not exceeding 100,0001. or the value of that 
steamer, whichever should be least. The amount 
of bail so obtainable largely exceeds the statutory 
limit of liability of the vessel, which is the maximum 
amount for which her owners would be liable in the 
ordinary course of legal proceedings in this country. 
As you are aware, we have for some time been 
engaged in gathering together the documents 
supporting the claims for loss of or damage to 
cargo, with a view to the parties interested therein 
obtaining the benefit of the bail obtained. We 
have now made out the claims, the documents in 
support of which have, up to the present, reached 
us, and find that those, added to the shipowners
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claim, amount approximately to 136,0001. The 
shipowners' claim amounts to 62,1901. 14«. In  
these circumstances, as the total claims consider
ably exceed the amount of bail, those cargo under 
writers who did not agree to share the burden of 
the expense incurred by the shipowners in carrying 
on the proceedings against the Joannis  Vatis are 
not entitled to the benefit of the bail obtained. 
V̂s your company did not agree to join the ship

owners in their proceedings, they will not par
ticipate in the recovery guaranteed by the bail 
given.”

The dissenting underwriters protested, and 
claimed that they were entitled to have their 
claims put forward, and that the shipowners 
and cargo owners were all entitled to share in the
100,0001. Some of the non-consenting underwriters 
consulted Messrs. Thomas Cooper and Co., and 
others consulted Messrs. Weightman, Pedder, and 
Co. As to those represented by Messrs. Thomas 
Cooper and Co., on the 3rd Aug. 1920 Messrs. 
Thomas Cooper and Co. wrote to Messrs. H ill, 
Dickinson, and Co. : “ The whole of the cargo 
interests were included in the action which you 
commenced, and are entitled to participate in the 
recovery.” On the 4th Aug. 1920 Messrs. Hill, 
Dickinson, and Co. wrote to Messrs. Thomas Cooper 
and Co. : “ The shipowners, on their own behalf 
and as bailees of the cargo, obtained bail in the sum 
of 100,0001. subject to reduction in the event of 
the value of the Joann is  Vatis in her damaged 
condition proving less. Legal proceedings were 
then instituted on behalf of the owners of the 
Worsley H a ll and cargo. When the names of the 
underwriters interested in the damaged cargo 
could be ascertained, the adjusters wrote and 
requested the underwriters interested to join in 
the proceedings. At that time the extent of the 
damage to the Worsley H a ll and her cargo was not 
known. The case was then pending in the 
Admiralty Court. In  reply to Messrs. Dansons, 
some of the underwriters adopted the steps which 
had been taken on behalf of the cargo in which 
they were interested by the shipowners, whilst 
others, including the Eagle, Star, and British 
Dominions Co. and the Ocean Marine Insurance 
Co. did not. Our clients, the owners of the Worsley 
H a ll, in the circumstances maintain that those 
underwriters who did not ratify their action by 
agreeing to join in the expense of the proceedings, 
are not entitled to participate in the bail.” As 
to those who were represented by Messrs. Weight- 
man, Pedder and Co., on the 20th Sept. 1920, 
Messrs. H ill, Dickinson, and Co. wrote to Messrs. 
Weightman, Pedder, and Co. :—“ The right course 
to take will be to file all the cargo claims and let 
the reference proceed with the assessment of claims 
in respect of ship and cargo. Should the assess
ment result in the total amount being substantially 
in excess of.the bail of 100,0001., the question of 
the right of those cargo owners who did not agree 
to share the expenses of legal proceedings when the 
question of liability was in issue to participate in 
the bail, can be decided by the judge of the 
Admiralty Court. . . .  If  you approve of the 
course we have indicated, we will file the claims 
and keep you advised as to the position, so that you 
will have a full opportunity of looking after the 
interest of the underwriters you represent.” Then 
they add that Messrs. Thomas Cooper and Co. 
concurred in the course suggested—that Messrs. 
Thomas Cooper and Co. did concur appears from

a letter quoted. Messrs. Weightman, Pedder, and 
Co. did not concur. Messrs. H ill, Dickinson, and 
Co. thereupon sent to Messrs Weightman, Pedder, 
and Co. the documents relating to the claims of 
Messrs. Weightman, Pedder, and Co.’s clients. 
Messrs. H ill, Dickinson, and Co. upon this filed the 
claims of the owners of the Worsley H a ll and of the 
cargo owners, insured by the assenting under
writers, and also, without prejudice to the question 
of their rights to participate, those of the cargo 
owners insured by the non-assenting underwriters 
represented by Messrs. Thomas Cooper and Co. ; 
and Messrs. Botterell and Roche filed the claims 
of the cargo owners insured by the non-assenting 
underwriters represented by them.

By letters dated the 26th Feb. 1921, Messrs, 
Hill, Dickinson, and Co. formally intimated to both 
that, on reference, objection would be made to the 
claims of the non-assenting underwriters, and this 
was done.

The reference was heard on the 8th March 1921. 
Figures were proved, as stated in the report. The 
damages sustained by the owners of the Worsley 
H a ll were 61,5181. 14«. The total damages sus
tained by the cargo owners were 181,4871. 2«. 2d-, 
less realised by sale of damaged cargo 96,0521. 1«. 2d- 
leaving a net total of 85,4351. 1«. The total 
damages, therefore, amount to 146,9531. 15s. The 
net figures of the several cargo owners are not stated 
in the report; the gross figures are given. The 
cargo represented by Messrs. Hill, Dickinson, and 
Co.—that is the assenting underwriters—comes to 
121,8881. 2s. Id , and the non-assenting under
writers, represented by Messrs. Thomas Cooper 
and Co., amounts to 41,8451. 6s. 3d ; the cargo 
represented by Messrs. Weightman, Pedder, and Co. 
amounts to 17,3531. 17s. 8d , making a total of 
181,0871. 6s. There is a difference of 4001., which 
I  do not understand, between these figures and 
those given in the report.

The only evidence on the question as to the right 
to participate was given by Mr. Harris, of the 
Reliance Marine Insurance Company, one of the 
non-assenting group of underwriters. His con
tention appears to have been that the cargo owner, 
to whose rights the Reliance was subrogated, was a 
party to the action right through, but not so as to 
be bound by any judgment.

The registrar reported : (1) That there was due to 
the plaintiffs in respect of their claim the sum and 
interest as stated in the schedule. The schedule 
gives the figures :—“ Claim of owners of the Worsley 
H a ll, 61,5181. 14s. and the cargo : 181,4871. 2s. So- 
making a total of 243,0051. 16s. 2d ; from this 
amount there has to be deducted the sum of 
96,0521. Is. 2d, the amount realised by the 
sale of the damaged cargo.” (2) At the foot of 
his reasons he says :—“ I  decide that the non- 
assenting. underwriters are entitled to share in 
the 100,0001.” In  his reasons he states the facts,
and he holds that the non-assenting underwriters 
having refused to join in the action, would have 
barred their claim in the action, but that Hub 
Dickinson, and Co., receiving claims from the 
owners and the assenting underwriters, had assent00 
to the non-assenting underwriters becoming parties 
to the. action in the second stage, and sharing in the 
100,0001-, and that by reason of Messrs. Hid  
Dickinson, and Co., receiving claims and document 
from the non-assenting underwriters, the earlie 
clients were estopped from refusing to allow the 
non-assenting underwriters to share.
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The owners of the Worsley H a ll objected to this 
part of the report, and contended that there was no 
such agreement and no such estoppel. For the 
non-assenting underwriters it was not contended 
that there was either agreement or estoppel, as 
held by the registrar. One contention was that 
they were parties to the action from the beginning, 
and entitled to share in its net results. This was 
not pressed, and was clearly not according to the 
facts. Their real contention was that the plaintiffs 
to the action were the owners of the Worsley 
H a ll, and no others, and that the owners sued and 
obtained bail as owners of the ship and bailees of 
the cargo, and had recovered as owners of the ship 
and bailees of the cargo, and could not be heard to 
say that they had not: for the cargo owners, on 
the faith of the statement that the owners had 
obtained bail to include claims for loss of cargo, 
had taken no action against the owners of the 
Joannis  Vatis, and the limitation period had run 
out before the 26th July 1920, when for the first 
time the owners of the Worsley H a ll, through 
Messrs. H ill, Dickinson, and Co., informed the non
assenting underwriters that they would not be 
entitled to share in the recovery, and they, therefore, 
contended that the bail being a fund in court, the 
non-assenting underwriters were entitled to inter
vene at any time before final decree. They said 
they had intervened at the reference, and, at any 
rate as to those represented by Messrs. Thomas 
Cooper and Co., it had been agreed they should, 
if necessary, they asked to be joined as plaintiffs.

For the owners and the assenting underwriters, 
it was agreed that the owners of the Worsley H a ll 
sued as owners of the ship and bailees of the cargo— 
this was supported by affidavit—and that they 
recovered as owners of the ship and bailees of the 
cargo ; that the non-assenting underwriters were 
not, and could not, become, and never became, 
parties ; that the owners of the Worsley H a ll had 
recovered a personal judgment against the defen
dants, and that the security in shape of a bail bond 
was a personal contract of suretyship, and there 
was no res or fund in court in which the non-assent
ing underwriters could have any interest so as to 
entitle them to intervene; and that the non
assenting underwriters at this stage ought not to 
be added as plaintiffs, for they had elected not to 
share in the burden of the litigation, and ought not 
to be permitted to share in the recovery. And 
that when the plaintiffs, the owners, recovered, they 
would not be bound to account to the non-assenting 
underwriters, and, in any case, could not be 
called upon to account in this court or in these 
proceedings.

Now, if, as both parties contend, the true view of 
the facts is that the only plaintiffs were the owners 
of the Worsley H a ll, suing as owners of the ship and 
bailees of the cargo, and they alone recovered 
judgment, then, unless there was a fund in court and 
a right to cargo owners to intervene, it would seem 
that no one except the owners were entitled to be 
heard on the reference, and that the final decree for 
the amount of damages, as found by the registrar, 
should be a decree awarding those damages to the 
owners alone. If  that be the true view of the 
facts, neither the assenting underwriters nor the 
ion-assenting underwriters had any right to be 
heard ; neither recovered any judgment of liability ; 
»either is entitled to any finding of the registrar or 
judgment of the court in their favour. The 
judgment must be for the plaintiffs, the

owners of the Worsley H a ll. I t  must also 
be for the full amount of the damages proved, 
for, as bailees, they were entitled to recover from 
the wrongdoers the full value of the cargo lost, 
or the full amount of the damage "to the cargo 
damaged. Having proved the amount, they 
would be entitled to have the report as to damages 
confirmed, and the judgment of liability converted 
into a final judgment. And to-day all the court 
would have to do would be to confirm the report as 
to the damages and order final judgment to be 
entered for the owners of the Worsley H a l l for the 
amount paid, with interest, and say that the 
registrar had no power to decide anything as to the 
rights of the non-assenting underwriters or of the 
assenting underwriters. Plaintiffs, the owners of 
the Worsley H a ll, would enforce the bail. When the
100,0001. was in their pockets, questions would 
arise as to whether they were, as to part of it, 
trustees for the assenting underwriters, or for the 
non-assenting underwriters, or for both of them. 
But that question would not arise in this action, or 
in this court. Nor could this position be displaced 
on the ground that there was an agreement to 
submit to this court the question of the non
assenting underwriter to participate. There was 
an agreement between Messrs. Hili, Dickinson, and 
Co. and Messrs. Thomas Cooper and Co. that the 
question of the non-assenting underwriters’ right to 
participate in the bail should be submitted to the 
judge. But, as between Messrs. H ill, Dickinson, 
and Co. and Messrs. Weightman, Peddcr, and Co. 
there was no agreement at a ll; and as to Messrs. 
Thomas Cooper and Co. the question to be sub
mitted was the right to participate in the 100,0001. 
bail, not the liability of the owners of the Worsley 
H a ll when they had got the 100,0001. in their 
pockets.

The contention of the owners of the Worsley 
H a ll would, therefore, seem to be sound upon the 
agreed facts, if there is no fund in court and no 
right of intervention. It  is, therefore, necessary 
to determine whether plaintiffs are right in con
tending that there is no fund in court;. In  my view 
they are wrong. It  is true the ship was at Bizerta, 
and was not under arrest of this court nor capable 
of being presently arrested by this court. But the 
agreement was to give bail in this court, and bail 
was given in this court. The effect was that, as 
regards the claim for which bail was given, the bail 
took the place of the ship. It  is much more common 
for an undertaking for bail to be given to prevent 
arrest than for bail to be given after arrest. That 
is contemplated by Order IX ., r. 10 : “ In  Admiralty 
action in  rem  no service of writ or warrant shall be 
required where the solicitor of the defendant agrees 
to accept service and to put in bail, or to pay money 
into court in lieu of bail.” As a corollary of this, 
by Order C X X II. 1918, “ a solicitor not entering 
an appearance or putting in bail, or payimg money 
into court in lieu of bail in an Admiralty action in  
rem, in pursuance of his written undertaking so to 
do, shall be liable to attachment.” And, on the 
other hand, when the undertaking is accepted and, 
a fo r t io r i, when the bail is accepted as sufficient, 
the right to arrest the ship for the same cause of 
action is at least suspended, if not altogether gone.

By giving bail, the defendants saved the Joannis  
Vatis, if she came within the jurisdiction, from 
arrest for the claim to answer which bail was given. 
I  see no difference in principle between bail given 
when the ship is actually within jurisdiction and
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bail given when it is not. And the bail was given 
in this court, and, by the terms of the bond, the 
sureties submitted to the jurisdiction of the court 
and consented that execution might issue against 
them if the defendants did not pay. I t  was 
suggested that these phrases in the bond were only 
survivals from the form in use when the Admiralty 
Court was not a part of the High Court of Justice. 
But they have to-day a meaning and effect. They 
enable the court to order execution to issue 
against the sureties immediately upon default of 
the principal debtors. It  is said that in this case 
the bond is merely a personal contract of 
suretyship between the owners of the Worsley 
H a ll and the sureties. In  form it is not that at all. 
In  substance, whatever else it is, it is an under
taking to the court, and in my view it is, for the 
present purpose, equivalent to the res, or a fund in 
court produced by the sale of the res. I t  is none 
the less a fund in court, because the judgment of 
the court of Appeal does not in terms condemn the 
bail. If, then, the bail is equivalent to a fund in 
court, it remains to consider whether the non
assenting underwriters had any right to intervene 
and claim an interest in it. By Order X II., r. 24, 
“ in an Admiralty action in  rem  any person not 
named in the writ may intervene and appear as 
heretofore on filing an affidavit showing that he is 
interested in the res under arrest or in the fund in 
the registry.” I  take that to apply to a case where 
bail has been given. The bail is the equivalent of 
the res and of a fund in the registry.

On the assumption made by both parties that 
the only plaintiffs were the owners of the Worsley 
H a ll, suing in respect both of ship and cargo, the 
non-assenting underwriters were persons not named 
in the writ. No affidavit, was filed, but the facts 
have been proved.

That leaves only the question whether upon the 
facts proved the non-assenting underwriters were 
interested in the fund. The owners of the Worsley 
H a ll, as they informed the cargo owners on the 
27th Aug. 1917, obtained bail, “ to include claims 
for loss of cargo as well as for damage to ship, and
G.-A. expenses.” They did not then say they had 
obtained it as bailees of cargo only ; either they did 
or did not obtain the bail to include claims for loss 
of cargo. If  they did, the cargo owners, the assent
ing underwriters and non-assenting underwriters 
alike are all interested in the fund. If  they did not 
they cannot be heard to say that they did not, for 
they never withdrew or qualified that representation 
until after the period had expired within which 
the cargo owners could as of right bring an action 
against the owners of the Joannis  Vatis. I t  is quite 
true that they invited the cargo owners to partici
pate in the litigations, or the costs of i t ; but it was 
not until after the limitation two years had rim out 
that they informed the non-assenting underwriters, 
on the 23rd July 1920, that the bail was not 
obtained for them. In the meantime, the non- 
assenting underwriters had altered their position, 
for they had continued to act on the basis that their 
claims would rank against the bail, instead of 
taking any steps to recover their own damages by 
separate action. In  my judgment, both the non
assenting underwriters and the assenting under
writers were entitled to intervene at any time up to 
final judgment. And final judgment will not be 
until the report is confirmed. (Duke o f Buccleuch, 
67 L. T. Rep. 739 ; 7 Asp. Mar. Law Cas. 294 : 
(1892) P. 201.)

When they intervene they must take the recovery 
as they find it. The first charge upon the 100,000/- 
will be the shipowners’ costs of recovery, so far as 
they have not been paid by the defendants. But 
in the balance the non-assenting underwriters are, 
in my judgment, entitled to participate. In  
principle, the result is only what would have 
followed if no bail had been obtained in respect of 
cargo, and after judgment in an action in respect 
to the ship alone. The owners of the Joann is  Vatis 
had obtained decree of limitation, and paid the 
limited amount into court. Under a decree so 
made, all the cargo owners would have been entitled 
to appear and become parties to the limitation 
action and to file claims.

The owners of the Worsley H a ll are, in effect, 
seeking to put the non-assenting underwriters in a 
worse position than if bail for cargo damage had 
never been obtained, and the plaintiffs, the owners 
of the ship, and each of the cargo owners would 
have claimed, by virtue of the order of the court, 
a judgment for his proportion of the limited fund, 
and it would be immaterial that plaintiffs, the 
owners of the ship, had sued in the damages action 
for themselves alone, and that they had obtained 
bail for their own claim alone. In  the reference 
under the limitation decree the registrar would have 
seen that the cargo damages were not included 
twice over in the award, first as damages to the 
shipowner as bailee, and secondly as damages to 
the cargo owners as cargo owners.

I  have decided this case upon the ground, 
common to both sides, that the writ was in the 
name of the owners of the Worsley H a ll alone, suing 
in respect of ship and cargo. But for that consensus, 
I  confess I  should have had some doubt whether the 
writ was not also in the name of the cargo owners. 
“ Owners of the steamship Worsley H a ll and 
cargo ” seems to me an inapt descriptiom of owners 
of steamship Worsley H a ll suing in respect of ship 
and cargo. And, though the writ was issued on 
the instructions of the owners of the Worsley H a ll 
alone, and, as is proved, they intended they alone 
should sue, yet, if the writ was in the name of the 
owners of the cargo, I  see no reason why owners of 
cargo could not by ratification make it their writ. 
Keiyh ley, Maxsted, and Co. v. B ry a n  D urran i 
and Co. (84 L. T. Rep. 777 ; (1901) A. C. 240) 
throws no doubt upon the principle that an act done 
in the name of a person, though without authority» 
can be ratified by him, and it then becomes his act. 
Ancona  v. M a rk s  (31 L. J. Ex. 163). If  the writ 
was, without authority, in the name of cargo owners, 
it may be that the assenting underwriters ratified 
and the non-assenting underwriters refused 
to ratify, and the assenting underwriters became 
and the non-assenting underwriters did not become 
plaintiffs to the action. But it is unnecessary to 
decide upon this. The case was not argued upon 
the footing that the writ was issued in the name of 
the cargo owners. Probably it was rightly argued, 
for in addition to the address of the plaintiffs given 
in the writ, the statement of claim at which I  have 
looked alleges that the plaintiffs have suffered 
damage by reason of a collision between their 
steamship Worsley H a ll and the steamship Joannis  
Vatis, and alleges that the Joannis  Vatis struck the 
stem of the Worsley H a ll, doing considerable damage- 
Except in the description of the Worsley H a ll as 
carrying a general cargo, there is no reference to the 
cargo. And the true view may well be that neither 
the assenting underwriters not the non-assenting
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underwriters were in a position to become parties 
to the action as plaintiffs without an order of the 
court, and no order was made, and their rights have 
to be determined, as I  have determined them, as 
of interveners having an interest in the fund in 
court represented by the bail.

For these reasons I  dismiss the motion in objec
tion, with costs, and confirm the report, with this 
variation only, that the non-assenting underwriters 
are entitled to share in the 100,0001. after payment 
of the plaintiffs’ costs in the damage action.

The owners of the IVorsley H a ll and the assent
ing underwriters appealed.

A sp in a ll, K.C., D un lop , K.C., and A . B u c lm ill 
for the appellants.—Order X II., r. 24, does 
not give the non-assenting underwriters the 
right to intervene, for this is not an- action 
in  ra n , where the bail or proceeds of sale are 
in court. Here there is no bail o r fund in court, 
but merely an undertaking to provide bail, a mere 
contract of suretyship. The judgment is in  
personam, and the non-assenting underwriters have 
no claim against any res. Secondly, the non
assenting shareholders refused to join in the action 
and not entitled to the fruits of the appellants’ 
diligence ; nor are they bound by the judgment. 
The owners of the Worsley H a ll are claiming as 
bailees, and can put forward such claims on behalf 
of the various cargo owners as they please. They 
referred to :

The A fricano , 70 L. T. Eep. 250; 7 Asp. 
Mar. Law Cas. 427 ; (1894) P. 141 ;

The D up le ix , 12 Asp. Mar. Law Cas. 122 ; 106 
L. T. Rep. 347 ; (1912) P. 8 ;

The Winlcfield, 85 L. T. Rep. 668 ; 9 Asp. Mar. 
Law Cas. 259 ; (1902) P. 42 ;

The Marpessa, 66 L. T. Rep. 356 ; 7 Asp. Mar. 
Law Cas. 155; (1891) P. 403.

Stephens, K.C., and Balloch, and Raeburn, K.C., 
and R. F . H ayw ard, for non-assenting underwriters, 
were not called upon.

Ra n k e s , L.J.—The short point raised on this 
appeal is whether a person, who has sued as owner 
of a vessel and cargo and has established the 
liability of the defendant to pay damages in respect 
of ship and cargo, can exclude certain cargo owners 
from any share in the benefit of that judgment, 
because they refused or elected not to take their 
share in the expenses connected with establishing 
the liability. That really is the issue, although it 
seems to have been decided in rather an irregular ' 
and informal way, but I  think the decision was 
asked for by all parties, and it was right that the 
learned judge should have decided the point under 
the circumstances in which it was brought before 
bim. [His Lordship stated the facts and con
tinued:] The position of the plaintiffs was that 
they were owners of the Worsley H a ll, and had a 
nght, therefore, to maintain an action for damages 
in that capacity. They also claimed as owners 
°f the cargo. They were not, in fact, owners 
°f the cargo, but merely bailees ; but as bailees 
they had a right of action against the wrongdoer, 
and the measure of the damages would be the value 
of the cargo or, of course, if they desired it and if 
they had some special cause of action as bailees, 
they might have limited their claim either in the 
indorsement on the writ or in the statement of 
claim to a limited claim—not a claim to the value 
°f the cargo, but a limited claim to some damage
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to themselves by reason of the damage to the cargo. 
But they did not take that course. The action pro
ceeded and continued to the end with the full claim 
for damages as bailees of the whole of the cargo. 
No amendment was ever made to the w rit; no 
limitation was ever included in the statement of 
claim, and the action began and continued in 
that form. Certain of the underwriters did not 
agree to join in the action, in the sense that they 
did not agree to pay any of the expenses ; but they 
never agreed to withdraw from the action. They 
never agreed that their claims were not included 
in the action. Their position was : “ We are not 
prepared to allow our claims to be put forward by 
Messrs. H ill, Dickinson, and Co., nor are we pre
pared to pay part of the costs of the action, but 
we insist upon our right to bring in our claims 
in this action by our own solicitors.” I  gather 
that from a letter of the 26th Feb. 1921, in which 
Messrs. H ill, Dickinson, and Co. wrote to Messrs. 
Thomas Cooper and Co., who were the solicitors 
representing some of the non-assenting under
writers, in these terms: “ As you know, Messrs. 
Weightman, Pedder, and Co. took over the claims 
of certain of the underwriters who did not consent 
to join in the legal proceedings and you represent 
other underwriters on cargo who took up the same 
position. We suggested without prejudice to this 
question that all claims should be assessed and the 
point subsequently dealt with by the judge, and 
you assented to this course, but Messrs. Weightman, 
Pedder, and Co. did not. We accordingly handed 
them the papers relating to the claims of the under
writers who had consulted them and they have 
been separately filed through Messrs. Botterell and 
Roche. . . . We intend at the reference to 
object to the claims represented by Messrs. Botterell 
and Roche on the ground that the parties interested 
in putting forward the claims declined to ratify the 
proceedings which had been taken on their behalf 
by the shipowners. As your clients are in the 
same position we shall take the same point, but 
we think the proper course will be to agree, as we 
did with you, that all claims should be assessed 
by the registrar without prejudice to this question, 
and it can then be afterwards decided.” That 
seems to me to have been a most reasonable 
proposal.

The matter then oame before the registrar. 
He was directed by the order of the Court of Appeal, 
which had been affirmed by the House of Lords, 
to ascertain the damages which the defendants 
were liable to pay to the plaintiffs, suing in the 
capacity in which they were suing, and the only 
way in which he could do that was to ascertain the 
proper amount of the claims which were brought 
before him. Those claims were the claim of the 
shipowners, the claim of the people who were 
called the assenting underwriters, and the claim of 
the people who were called the non-assenting under
writers. At the reference, as one would expect, 
the question was raised which had been raised in 
Messrs. Hill, Dickinson’s letter, although it was 
suggested the matter should not come up for 
decision till the matter came before the judge. 
But it was argued by counsel and the registrar 
was apparently invited to come to a decision as 
to whether plaintiffs had ,uny right to exclude the 
non-assenting underwriter's from presenting their 
claims, and the registrar decided that the plaintiffs 
had no such right. The plaintiffs moved by way 
of objection to the registrar’s report, and it would

3 U
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seem from the notice of appeal that the only point 
to which objection was taken was that the registrar 
had said that the non-assenting underwriters were 
entitled to participate. There is a long notice of 
appeal, but I  think the substance of it is contained 
in this paragraph: “ That the owners of the 
Worsley H a ll and the assenting underwriters were 
entitled to the full fruits of the bail and judgment 
which they obtained at their own risk and expense, 
and they ought not to be deprived thereof by the 
non-assenting underwriters who deliberately elected 
not to join in the action.”

When the matter came before the learned judge 
he found ground for supporting the registrar’s 
view by referring to Order X II., r. 24, and saying 
that in his view these non-assenting underwriters 
had a right under the circumstances of this case 
to intervene. But it does not seem to me necessary 
to decide the case on those grounds, or to look at 
the matter from any other point of view than 
what the position of the plaintiffs was. It  is true 
it was not a representative action in the ordinary 
sense of the word, but it was a case of persons 
who were claiming as bailees—and they were 
bailees—the full value of all the cargo on this vessel 
and saying at the same time : “ When we get the 
money, which is limited to 100,0001., which is 
not sufficient to meet all claims, we intend to pay 
it over to a certain class of cargo owners and to 
exclude the other class, because they would not 
help us by sharing in the expenses of the litigation 
which was necessary to establish the liability.” 
In  my opinion, when once that fact comes to the 
knowledge of the court, it is the court’s duty to 
stay the distribution of this fund until the rights 
of the parties have been established and until it 
has been determined whether or not the plaintiffs 
had the right they claimed; and that is really in 
substance what happened.

Mr. Butler Aspinall and Mr. Dunlop have argued 
that they are entitled to a judgment, and that it 
must be left to some future occasion to decide 
what is to be done with the money. That would 
be so, it seems to me, but for the fact that from the 
time the question first arose it has always been 
treated between the parties as a matter that had 
to be decided by the judge after the registrar had 
reported upon the amount of the damages. In  
my opinion, the court should treat this question as 
though with the assent of the parties the judge 
was asked to decide how this money had to be 
distributed, and to decide at the same time as 
he either affirmed or rejected the registrar’s 
report.

Now all the registrar has done is to decide, for 
the reasons he has given in his report, that the 
non-assenting underwriters were entitled to 
participate, and, having done that, all he reports 
is that the claim of the owners of the Worsley 
H a ll has been allowed at 61,5181. odd, and the 
claim of the cargo owners at 181,4871. odd, and that 
from this amount has to be deducted 96,0001. odd, 
the amount realised by the sale of the salved cargo. 
I  do not think he professes to deal with the question 
as to which of the cargo owners’ claims must be 
considered in reference to the amount to be 
deducted. He leaves that to be dealt with by the 
persons who have charge of this matter on behalf 
of a.11 the cargo owners, and he does not in terms, 
as it seems to me, decade that as between the 
persons entitled to share in this fund that the 
amount is to be distributed p ro  rata. When the

matter came before the learned judge, he affirmed 
the registrar’s view that the non-assenting under
writers were entitled to participate. I  do not 
think he in terms says that the amount is to be 
distributed 'p ro  rata. What he says is : “ When 
they (the non-assenting underwriters) intervene 
they must take the recovery as they find it.” Then 
he does say this: “ The first charge upon the
100.0001. will be the shipowner’s costs of recovery, 
so far as they have not been paid by the defendants. 
But in the balance the non-assenting underwriters 
are, in my judgment, entitled to participate,” 
and it is, as it seems to me, from that point only 
that the appeal to this court is made. But it is 
said that in the Admiralty Court a judgment 
such as the learned judge has now pronounced is a 
decision that the cargo owners and the shipowners 
will participate rateably. I  assume it is, and I  see 
no reason to think that that view is wrong. That 
is not appealed from, but Mr. Dunlop has contended 
that it has not yet been decided, or that it ought 
to be decided hereafter. If, however, that is the 
correct view of the learned judge’s judgment, I  
see no reason to doubt that that part of it is right 
as well as the part in which he agrees with the 
registrar, and I  will only, in conclusion, refer to 
this sentence in the judge’s judgment, which 
seems to me to sum up the result. He says : “ In  
principle, the result is only what would have followed 
if no bail had been obtained in respect of cargo 
and after judgment in an action in respect to the 
ship alone, the owners of the Joannis  Vatis had 
obtained a decree of limitation, and paid the 
limited amount jnto court. Under a decree so 
made, all the cargo owners would have been entitled 
to appear and become parties to the limitation 
action, and to file claims,” In  other words, it is 
not the practice of the Admiralty Court to allow 
money to be distributed until the claims on the 
money have been dealt with. That seems to me 
to be what was done in The Glamorganshire (59 
L. T. Rep. 572 ; 6 Asp. Mar. L. Cas.344 ; 13 App- 
Cas. 454), and I  think it is right. I  see no reason 
whatever to interfere with the course taken by 
the learned judge, and this appeal must be 
dismissed.

Sgruttoit, L.J-—I  agree that this appeal must 
be dismissed, but, as these proceedings are a little 
complicated, I  think it is best to express my 
judgment in my own way. The exact point on 
the notice of appeal which we have to decide is, 
as I  understand, whether certain persons described 
as non-assenting underwriters—which is com
mercially accurate but technically quite wrong, 
because the Admiralty Court has nothing to do 
with underwriters—whether the cargo owners to 
whose rights the underwriters were subrogated 
have any right to share p a r i passu in the sum ol
100.0001, which sum was received from certain 
persons who have given a bail bond. I  mention 
that as the only point to be decided, because 
Mr. Dunlop has raised a number of other points 
which are not in the notice of appeal, and which 
I  am not purporting to decide, though I  have * 
strong opinion on some of them.

The case arises in this way. [His Lordship 
stated the facts.] The question is, amongst who® 
is the bail in 100,0001. to be divided ? In my 
view, the bail, when recovered, would be » BU_ 
stitute for the res. I  am not expressing any opi®° 
as to whether it would be possible to enter person» 
judgment against the owners of the Greek sh'P
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for the amount of the damages which the registrar 
has found, or as to what steps the owners can take 
to limit their liability at all. But obviously the 
question will arise as to how this 100,0001. is to be 
divided. In  my view the practice of the Admiralty 
Court has been, and should be, that when it has 
a fund under its control it should take care that 
it is divided among all the proper claimants on the 
record, and it should not let the fund be paid out 
to any party until it has been seen that all people 
who may properly claim on the fund have put 
forward, or have had an opportunity of putting 
forward, their claims.

I  referred during the argument to the opinion 
expressed by the Privy Council in The Glamorgan
shire (59 L. T. Rep. 572, 6 Asp. Mar. Law Cas. 
344; 13 App. Cas. 454), which seems to me to 
confirm what I  have stated. In  that case the owners 
of the cargo sued. Their interest was as shippers 
under a bill of lading which they had pledged for 
nearly the value of the goods with a bank, and the 
bank was not a party. What was the court to do 
with the fund when recovered ? The Privy Council 
said “ that the plaintiffs have an interest to maintain 
the suit to recover the money ”—that is, the whole 
of the money—“ for the benefit of those persons 
who on inquiry are proved to be entitled, and 
under circumstances in which the money will be 
not be paid out till the owners of The Glamorgan
shire are completely freed from all claims.” That 
is to say, the money must be so appropriated that 
the defendants are not to be hit by further claims ; 
and in my opinion- the money must be so appropri
ated that no persons who have a claim on the fund 
can be shut out from sharing it.

What is the interest of the plaintiffs in this 
cargo ? It  is correctly said that they have a 
right to sue as against the wrongdoer for the full 
amount as bailees. That follows from the decision 
in The W inkfie ld  (85 L. T. Rep. 668, 9 Asp. Mar. 
Law Cas. 259 ; (1902) P. 42). The leading authority 
cited in that case is the judgment of the Court 
of Common Pleas in T urn e r v. Hardcastte (1862, 
5 L. T. Rep. at p. 750; 11 C. B. N. S. at p. 708): 
“ The defendant is a mere wrongdoer, having no 
right either under Cooke, the mortgagee, or anyone 
else. The defendant, therefore, is liable to the plain
tiffs for the full value of the goods; and the plaintiffs 
are liable to Cooke for his proportion.” That is 
to say, in this case the plaintiffs would be entitled 
to recover the full value of the cargo against the 
wrongdoers, but would have to account over and 
would be liable to the owners of the cargo for their 
proper share. I  express no opinion as to what 
their proper share is, because Mr. Dunlop has some 
point about general average, which I  have not quite 
understood, and I  did not think it was necessary 
to follow it up.

If  I  understood the figures correctly the ship 
Put in a claim which the registrar assessed at the 
sum of 61,5181., the solicitors for the plaintiffs 
put in cargo claims which were assessed at 163,0001. 
odd, and that 163,0001. included a large percentage 
of claims by underwriters who had assented and 
Were ready to bear their share of the costs, and some 
proportion of underwriters who had not assented— 
the reference does not distinguish which. But the 
registrar stated that, against the total of 181,0001.,
96,0001. would have to be deducted as the value 
of the cargo salved and sold as damaged. He did 
not in any way apportion to which claims that 
salved cargo related. While, therefore, as against

the fund it would reduce the amount claimed, 
as between the claimants the registrar’s report did 
not in any way state what was the amount payable 
to each claimant.

It  is not quite clear, exactly, what happened 
at the reference. As between some parties there 
had been a sort of agreement beforehand that the 
judge was to determine who was to share. Others 
parties did not agree to that. Then, apparently, 
in some way the point was taken before the registrar 
that certain non-assenting underwriters were not 
entitled to share in the 100,0001. at all, and the 
registrar gave a formal report, saying: “ I  find 
that there is due to the plaintiffs in respect of their 
claim the sum and interest as stated in the schedule.” 
The formal report does not in any way decide the 
point which is the subject of this appeal. The 
registrar, however, gave some reasons for his report, 
which undoubtedly show that in his view, though 
it is not included in the formal report, he was 
deciding that the non-assenting underwriters were 
entitled to share in the 100,0001. Thereupon the 
shipowners appealed to the judge, and one of their 
reasons is that which has been read by my Lord, 
that the owners of the Worsley H a ll and the 
assenting underwriters were entitled to the full 
amount of the bail, and that the registrar was 
wrong in including the non-assenting underwriters. 
The learned judge dismissed the appeal, and the 
view he seems to have taken was that on the
100,0001., when recovered, the first charge would 
be the cost of recovery—which would be natural 
for a bailee accounting for a sum—but in the 
balance the non-assenting underwriters were in 
his view entitled to participate. I t  is against 
that part of the order declaring that the non
assenting underwriters were to be allowed to share 
in the 100,0001. that the appeal is brought, and that 
is the point we have to decide.

In  my opinion it should be decided against 
the shipowners on the ground that it is the duty 
of the court, when by its process a sum has been 
recovered in the Admiralty, to see that it goes to 
the persons entitled to claim. It  is the same 
principle, in my view, as is stated in The Glamorgan
shire (sup.), and it appears to be a principle which 
does justice between the parties concerned. When 
I  heard Mr. Dunlop argue that the money should 
be paid to his clients, the shipowners, and that 
then they would first appropriate the whole to 
their claim and the cost of recovery, and then 
leave any balance to be divided, leaving the non
assenting underwriters out in the cold, it struck 

. me as so manifestly unjust that if it were not already 
the practice of the Admiralty Court it was desirable 
it should be made its practice as soon as possible. 
But, in my view, it is the practice of the Admiralty 
Court, when it recovers a sum in lieu of the res, 
to see that all persons having a claim on the fund 
have the amount divided between them, and in 
my present view, though I  have not heard the matter 
fully argued, it should be divided between them 
p a r i passu. Further than that I  do not express 
any opinion, but I  certainly must not be taken 
as giving any assent to the idea that the ship
owners’ claim for damages is to be alone first 
considered, and that the cargo owners are only 
to come in when the shipowner’s claim has been 
fully satisfied.

For these reasons I  think the contention that 
the non-assenting underwriters should not be 
allowed to share in the 100,0001. recovered from the
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bail is erroneous, and that the appeal should be 
dismissed.

A t k in , L.J.—I  agree, but I  think it advisable 
to add my reasons .because of the arguments 
addressed to us, and because of the somewhat 
unusual complications that are to be found in this 
case.

This action was commenced in what is quite 
common form in the Admiralty Division by a 
writ which does not specify the names of any of the 
parties. I t  is between “ the owners of the steam
ship Worsley H a ll and cargo ” and “ the owners 
of the steamship Joannis  V atis.”  That is a proper 
mode of issuing a writ, as was held in The Assunta  
(86 L. T. Rep. 660; 9 Asp. Mar. Law Cas. 302 ; 
(1902) P. 150) which decided that the old practice 
of the Admiralty prevailed notwithstanding the 
provisions of the rules in the Judicature Act. 
The difference in the practice has led to 
confusion in this case, because it has been 
the contention on the one hand that “ the 
owners of the ship and cargo,” if written out at 
large, would include, first, the names of the ship
owners, and secondly, the names of all the owners 
of the cargo and the different items of cargo that 
were damaged. The other view is that in using 
the words “ the owners of the ship and cargo ” 
only one set of persons were meant to be described, 
and those were the owners of the ship suing also 
as the owners of the cargo. It  has been held by 
the learned judge, as he says by the common assent 
of the parties who argued it before him, that it 
was the latter view only that was intended, and that 
the owners of the ship intended to sue also as owners 
of the cargo. I  think that is probably right, 
because the solicitors appeared to have had no 
authority to act for anybody at the date of issuing 
the writ except the owners of the ship, and they 
had a right to sue as owners of the cargo by reason 
of their being bailees of the cargo. Therefore 
the right view is that the writ ,was issued by the 
shipowners claiming in respect of their own ship, 
and claiming also by reason of their special property 
as the bailees of the cargo, and they eventually 
by negotiation procured the owners of the Greek 
ship to put in bail to the extent of 100,0001 Now 
when a bailee sues he is entitled to recover the full 
value of the article converted or the full amount 
of the deterioration of the value of the chattel 
wrongfully injured. It  is not necessary to decide 
in this case whether he can confine himself, if he 
sues, to the value of his own particular interest 
or the deterioration in the goods to the extent 
to which he himself has suffered. It  is plain, at 
any rate, that he is entitled to claim, and he clearly 
could recover in the action, the full value of the 
damage; and it is plain in this ease that it is upon 
that footing that the shipowners sued. At one 
time they suggested the damages would be 150,0001., 
and it is sufficient to say that early in the action 
they sought to induce the other cargo owners, 
as they described them, to join in the action; and 
it is plain that they did so upon the footing that 
these cargo owners were entitled to share the 
expenses of the action, whether they won or it 
failed, and that could only have been on the footing 
that the action was brought to recover the values 
in which they would be interested. In  other 
words, the claim went beyond the shipowners’ own 
special interest, if they had any, in the fund. Under 
those circumstances the action was fought, some 
cargo owners accepting the invitation and some

refusing, and the decree was made eventually by 
this court pronouncing for the claim of the plaintiffs. 
That claim was that the damages to ship and cargo 
should be assessed, and the decree went on to pro
vide that the defendants should be condemned 
“ in the said damage ” and that “ the said damage ” 
should be assessed by the registrar and merchants.

I t  appears to me, therefore, that it clearly was 
the duty of the registrar to assess the whole of 
the damage to the cargo in respect of which the 
plaintiffs, as bailees, were suing. So far no question 
would arise, but when that order was made the
cargo owners, who had not responded to the 
invitation to share in the expenses, put forward 
a claim, first to be represented at the assessment, 
and secondly to share in the proceeds of the judg
ment, and that claim was, it appears to me, 
repudiated by the plaintiffs. The rights of the 
bailee have been plainly determined, so far as this 
court is concerned, by the memorable judgment 
of the late Lord Collins in The Winlcfield (85 L. T. 
Rep. 668 ; 9 Asp. Mar. Law Cas. 259 ; (1902) P. 42), 
and I  need only read this passage, which, I  think, 
sums up the whole of the law, so far as it is necessary 
to this decision : “ As between bailee and stranger, 
possession gives title—that is, not a limited interest, 
but absolute and complete ownership, and he is 
entitled to receive back a complete equivalent 
for the whole loss or deterioration of the thing 
itself. As between bailor and bailee, the real 
interests of each must be inquired into, and, as 
the bailee has to account for the thing bailed, so 
he must account for that which has become its 
equivalent and now represents it. What he has 
received above his own interest he has received 
to the use of his bailor. The wrongdoer, having 
once paid full damages to the bailee, has an answer 
to any action by the bailor.”

I t  appears to me to be plain that bailees, having 
recovered on the footing of the full amount of the 
damage done to the cargo, would have to account 
to the bailors for what they had received over and 
above their own interest as bailees. But the 
contentions that have been put forward by the 
bailees in this case were, first, that the registrar 
was not to consider in the assessing of the damages 
the claims that were made by the cargo owners 
who had in the course of the trial refused to make 
themselves at that stage responsible for the costs; 
secondly, that even if the whole of the damages 
were to be taken into account by the registrar, 
the non-assenting cargo owners were not to have 
any interest in the amounts that were so recovered ; 
and, thirdly, they contended—at any rate, the? 
contended it before us—that in any case, even » 
the non-assenting cargo owners had any rights» 
the proper procedure was to hand over the whole 
of the money to the bailees, who were repudiating 
the right of the non-assenting cargo owners to 
receive anything, and then leave them to formulate 
their rights against the bailees to account to them- 
I  think the plaintiffs, the bailees, were wrong in 
every one of those contentions. I t  appears to me 
plain that it was the duty of the registrar to assess 
the whole of the damage as he had been ordered to 
do, and it appears to me also plain that the n°m 
assenting cargo owners, being bailors, had a righ 
to have the bailee account to them for so much 
he would receive in respect of claims made m 
respect of their cargo. Those matters seem to m 
to be beyond dispute. One could well understan 
a man saying, this was an action that involve
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some risk, and by your standing aside you have 
shown that you were prepared to take the benefits 
and have not been prepared to shoulder the burdens, 
and to some extent that is true. But, on the other 
hand, the bailor may say, you chose to sue as bailee 
for the whole of the damage, you recovered a sum 
of money, and if you did recover anything for me, 
then I  have got my rights at law against you. I  
think that is the true view, and that the bailors 
cannot be shut out because they refused to bear 
part of the costs.

The question as to whether the proper procedure 
has been adopted is to my mind the only substantial 
question in this case—it is the only question on 
which there was any doubt—but on considering it 
I  think we ought to have no hesitation in deciding 
that the proper procedure has been adopted. 
A sum of money is available to the bailee ; it is not 
yet in court, but it undoubtedly represents the 
whole of the sum of money which can be enforced 
against the defendants in respect of the whole 
damage to the cargo, and when the bailee receives 
it he will be under an obligation to account to all 
the Qargo owners.

Before he has received it, and before the court 
even has taken the necessary steps to enable the 
money to be paid, or given authority to him to 
collect it, he repudiates before the court the 
obligation to recognise the rights of his bailors. 
Under those circumstances it seems to me impossible 
that any self-respecting court could act in such a 
way as to enable that bailee to receive the whole 
of the money as long as the court had any control 
over it at all, and it appears to me perfectly proper 
that the court should allow the claimants against 
the bailee to come to the court to say that they seek 
in that action to establish their claim. That is 
what has been permitted in this case. If  the 
sum of money were in court, such claim would 
be made under ordinary circumstances in the 
common law courts, and possibly an issue might 
be directed in respect of each claimant, or a general 
inquiry might be directed, and I  think it is perfectly 
fight that the registrar under the direction of the 
judge or with the assent of the judge, should have 
undertaken such inquiry in the present circum
stances. I  am not quite satisfied that the learned 
judge’s decision under Order X II., r. 24, was 
necessary or even well-founded. That rule provides 
that: “ In  an Admiralty action in  rem  any person 
not named in the writ may intervene and appear 
as heretofore, on filing an affidavit showing that 
he is interested in the res under arrest, or in the 
fund of the registry.” I  can understand that 
Uiay apply where the claimant would come in the 
nature of a defendant, who would, therefore, 
ordinarily enter an appearance; and that would, 
no doubt, apply in the ordinary limitation suit, 
where the plaintiff is the person who provides the 
money, and where the writ is directed to all persons 
who have claims in respect of the damage in respect 
°f which liability is sought to be limited. In  that 
case the claimants are strictly and in form in the 
nature of defendants. I  am not at all sure that that 
rule applies where claimants come in who really 
are claiming as being interested in what has been 
recovered by the plaintiffs. But that is merely 
form, and I  am quite sure that there is ample 
Jurisdiction in the court to give effect to claims 
Which are made to the court to share in the fund, 
°r the equivalent of the fund, before the money is 
released to persons whom the court may consider

[Ct . of App.

have no right to it all. Here it is quite plain that 
the amount for which bail has been found cannot 
be made available at all except by permission of 
the court, and I  think the court has ample juris
diction to say that it will have an inquiry as to 
who are the persons beneficially, and therefore truly, 
entitled to this money, and will only give permission 
to enforce the bail bond to the persons who are 
beneficially entitled to receive their money.

The only other point is, upon what terms are 
they entitled to receive it ? It  appears to me that 
the learned registrar meant to decide, and I  think 
he will decide, that all the cargo claimants were 
entitled to share p a r i passu. In  one event he says 
the claimants’ solicitors are “ estopped from 
refusing, at the eleventh hour, to allow the non
assenting underwriters to share p a r i passu in the 
fund available for all claimants.” That means 
that the shipowners, in respect of the damage 
to the ship, and the cargo owners, in respect of 
the damage to the cargo, share in the fund available 
for all claimants. I  think that the learned judge 
clearly was of the same opinion. He says : “ The 
first charge will be the shipowners’ costs of recovery, 
and in the balance the non-assenting underwriters 
are entitled to participate.” That must mean, 
I  think, p a r i passu, especially as he then makes a 
reference in principle to the proceedings by analogy 
for limitation of liability where, as we all know, 
the fund is under the statute distributed rateably 
to the claimants.

I t  appears to me, therefore, that the judgment 
of the learned judge below was right, and that 
this appeal should be dismissed.

A ppea l dismissed.

Solicitors for the appellants, Thomas Cooper 
and Co., for H i l l ,  D ick inson , and Co., Liverpool.

Solicitors for the respondents, B otte rd l and 
Roche, for Weightman, Redder, and Co., Liverpool; 
Thomas Cooper and Co.

M onday, Dec. 19, 1921.
(Before Lord St e r n d a l e , M.R., and A t k in  and 

Y o u n g e r , L.JJ.)
T h e  R a n  ; T h e  Gr a y g a r t h . (a)

APPEAR FROM THE ADMIRALTY DIVISION.
L im ita tio n  o f  l ia b il i ty — T ug  and tow belonging to 

same owners— Tow  navigated by tug— C ollis ion  o f 
tow w ith  another vessel— Negligent navigation o f  
tow by tug— Owners liab le on tonnage o f tow— 
M erchant S h ip p in g  A c t 1894 (57 <£■ 58 Viet. c. 60), 
s. 503.

Where a tug and her tow belong to the same owners, 
and the tow is brought in to  co llis ion w ith  a th ird  
vessel by the negligence o f the tug, the l ia b il ity  o f 
the owners o f  the tug and her tow is  not lim ited  to 
a fu n d  calculated upon the tonnage o f the tug  
alone, notw ithstand ing that there was no negligence 
on the p a rt o f any person on board the tow. The 
owners are liab le in  respect o f a sum calculated 
upon the tonnage o f the tow.

A  barge was damaged in  co llis ion  w ith  another barge ;  
the la tter barge at the time o f the co llis ion  was 
being towed by a tug which belonged to her owners. 
I n  an action  in rem against the barge, her owners

(o) Reported by W. C. SiNDrosp, Esq., BarristeT-at- 
Law.
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were held liab le  in personam on the ground that 
the co llis ion  was caused by the negligence o f the ir 
servants on board the tug. The owners o f the tug  
and tow then claimed to l im it  the ir l ia b il i ty  under 
sect. 503 o f the M erchant S h ip p in g  A ct 1894 on 
the tonnage o f  the tug alone. H i l l ,  J . held that 
they were entitled to do so.

Held, that the judgm en t o f  H i l l ,  J .  should have been 
an o rd in a ry  judgm ent in rem against the owners 
o f the tow because o f the im proper naviga tion  o f 
the tow through the acts o f  the defendants' servants 
on the tug and that the tow and not the tug was the 
vessel in  re la tion  to which lia b il i ty  should be 
lim ite d  under sect. 503 o f the M erchant S h ip p in g  
A ct 1894.

Decision o f H i l l ,  J .  reversed.

A p p e a ls  from Hill, J., in two actions, the first 
by the owners of the barge P ara  against Messrs. 
Rea, Limited, owners of the barge R an  and also 
of the steam-tug Graygarth, for damages for the 
sinking of the P a ra  by collision with the Ran, 
and the second by the defendants in the first action 
against the plaintiffs in that action to limit their 
liability to 8/. per ton of the vessel whose navigation 
was at fault, under the Merchant Shipping Act 1894, 
s. 503.

The Merchant Shipping Act 1894, s. 503, sub-s. 1, 
provides:

The owners of a ship, British or foreign, shall not, 
where all or any of the following occurrences take 
place without their actual fault or privity, that is 
to say . . . (d) Where any loss or damage is
caused to any other vessel, or to any goods, merchandise 
or other things whatsoever on board any other vessel, 
by reason of the improper navigation of the ship ; 
be liable in damage beyond the following amounts, 
that is to say . . . (ii.) In respect of loss of, or
damage to, vessels, goods, merchandise, or other 
things, whether there be in addition loss of life, or 
personal injury or not, an aggregate amount not 
exceeding eight pounds for each ton of their ship’s 
tonnage.

The following is taken from the written judgment 
of H ill, J. in the Admiralty Division :

“ The plaintiffs in this limitation suit are Messrs. 
Rea, Limited. They are owners of the tug G ray
garth  and of the vessel or dumb-barge R an. On 
the 29th Oct. 1919, while the Graygarth had in tow 
the R an  and two other craft in the river Mersey, 
the R an  was brought into collision with the laden 
barge P ara , and the P a ra  was sunk. The owners 
of the P ara  and her cargo suffered damage to the 
amount of about 30001. By a judgment of this 
court Messrs. Rea, Limited have been condemned, 
in those damages. By the present action they 
seek a decree limiting their liability to 81. per ton 
on the tonnage of the Graygarth.

“ The defendants contend that Messrs. Rea 
are not entitled to so limit their liability, but are 
only entitled to limit it on the basis of the aggregate 
tonnage of the Graygarth and the Ran. The tonnage 
of the Graygarth, ascertained in accordance with the 
Merchant Shipping Acts, at 81. per ton equals a 
sum of 11311. ; and the tonnage of the Ran, ascer
tained in accordance with the Act, at 81. per ton 
equals about 30001. There has, so far, been no 
judgment against the R an, and no decision that 
Messrs. Rea, are liable as owners of the Ran. At 
the trial that question was not discussed. The 
proceedings in the damage action were as follows: 
On the 5th Dec. 1919, the writ in  rem  against the

owners of the barge R an  was issued. An appearance 
was entered. I  infer there was an undertaking 
to put in bail, as a bail bond was executed on the 
21st July 1920, the day following delivery of the 
statement of claim in the limitation action. The 
statement of claim in the damage action alleged that 
the collision was caused by the negligent navigation 
and (or) management of the R an  and (or) her tug 
or the flotilla of barges in which she was, by the 
defendants or their servants. The decree, dated 
the 10th Feb. 1920 was as follows : ‘ The judge 
doth pronounce the collision in question in this 
action to have been occasioned by the fault or 
default of the master and crew of the tug Graygarth, 
which was towing the barge Ran, and for the 
plaintiffs’ claim for damages in consequence thereof; 
and doth condemn the said defendants, the owners 
of the said barge Ran, in the said damages and 
costs.’

“ That was a judgment in  personam  only against 
the persons who were the owners of the Ran, 
namely, Messrs. Rea. I t  does not condemn the 
Graygarth, against which no writ in  rem  was issued. 
I t  did not condemn the R an  or bail. I t  found fault 
in the master and the crew of the Graygarth, and 
therefore made it clear that Messrs. Rea, were 
liable as owners of the R an  for the fault of their 
servants on board the Graygarth. In  my delivered 
judgment I  said: I  find fault on the part of the 
Graygarth and the defendants, who have appeared, 
being the owners of the Graygarth, there must be 
judgment for the plaintiffs against the defendants- 

“ Such being the judgment, the question whether 
Messrs. Rea, as owners of the Ran, were liable, 
has never been decided. As to whether it is open 
to the owners of the R an  now to raise the question 
in a proper proceeding, I  say nothing. But in this 
action the plaintiffs, Messrs. Rea, are entitled to 
the relief which they ask for, namely, that their 
liability as owners of the Graygarth be limited to 
81. per ton on the tonnage of the Graygarth. There 
will be a decree that Messrs. Rea, Limited, as 
owners of the steam-tug Graygarth, are not answer- 
able in respect of loss or damage to ships, boats, 
goods, merchandise, or other things occasione 
by the said collision between the barge R an, whn® 
in tow of the Graygarth, with the barge Para  
the 29th Oct. 1919, beyond the aggregate amoun 
of 81. per ton on the tonnage of the Graygarth.”

His Lordship gave leave to appeal. The o w n e r »  

of the P a ra  appealed.
In s k ip , K.C. and J . B . A s p in a ll for the appellants- 

—In  the collision action the learned judge shoi» 
have entered judgment in  rem  against the owner 
of the R an  and their bail. The collision w 
caused by the negligent navigation of the 
by those on board the tug, who were the s e r v a n  

of the owners of the R an :
The Quickstep, 6 Asp. Mar. Law Cas. 603 > 

63 L. T. Rep. 713; 15 Prob. Div. 196 ;
The Devonshire, 12 Asp. Mar. Law Cas. 31*' 

107 L. T. Rep. 179 ; (1912) A. C. 634.
The fact that the persons responsible for 
negligence were on the Graygarth and not on 
R an  does not excuse the Ran, as she was be e 
navigated by her owners’ servants on the Graygar

The W arkworth, 5 Asp. Mar. Law Cas. 1®̂ ' 
49 L. T.R ep. 715; 9 Prob. Div. 20; .

The Umona, 12 Asp. Mar. Law Cas. 527; 1 
L. T. Rep. 415 ; (1914) P. 141.
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In  The A m erican  and The S y ria  (2 Asp. Mar. Law 
Cas. 350 ; 31 L. T. Rep. 42 ; L. Rep. 6, P. C. 127) 
the facts were special, and that case is dis
tinguishable. If  the decree should have been 
against the Ran, the limitation proceedings should 
be in respect of her tonnage, and not the tonnage 
of the Qraygarth.

D un lo p , K.C. and Noad  for the respondents.— 
Those on board the R an  were not negligent; the 
negligence was not the R an’s, but that of those on 
board the Graygarth ; the Graygarth was to blame, 
and judgment was rightly entered against the owners 
of the Graygarth in  personam. The case is governed 
by The A m erican  and The S y ria  (sup.). Under 
the Merchant Shipping Act 1894, s. 503, it is the 
wrong-doing vessel, in this case the Graygarth, 
whose tonnage must be considered; the R an  did 
nothing wrong, and it is immaterial that she had 
the same owners as the Graygarth. The observation 
of Evans, P. in The Umona (sup.) were o b ite r; 
and in The W arkworth (sup.) the tow herself was 
at fault in not answering her helm.

No reply was called for.
Lord St e r n d a l e , M.R.—This case came before 

us during the last sittings on appeal from a judg
ment or decree in a limitation suit by Hill, J., 
and the circumstances out of which the matter 
arose may be stated, I  think, fairly shortly. The 
collision action was brought by the owners of a barge 
named the Para, and the owners of her cargo, for 
damages sustained consequent on the defendants’ 
barge R an  negligently colliding with the plaintiffs’ 
barge in the river Mersey. Therefore it was an 
ordinary action in  rem  against the owners of the Ran. 
The writ was issued on the 5th Sept. 1919, and on 
the 30th Oct., the defendants’ solicitors had given 
an undertaking to provide bail in respect of the 
claim. As a matter of fact the actual bail was not 
given until after the judgment in the collision action, 
but that, in my opinion, is immaterial. It  is, I  
think, everyday practice that where an undertaking 
has been given to give bail, the actual bail is not 
given until after the decision in the action, and the 
matter must be taken as if the bail was given at 
the time at which the undertaking was given.

The action was brought for damages consequent 
on the defendants’ barge R an  negligently colliding 
with the plaintiffs’ barge, and the defendants are 
the owners of the Ran. The indorsement was made 
upon the writ by the defendants’ solicitors : “ We 
accept service herein, and we undertake in due 
course to give bail.” Therefore they repeat the 
undertaking that had been given earlier before the 
writ was issued. Then the statement of claim 
was delivered, and the allegation was that the 
plaintiffs “ have suffered damage by reason of a 
collision between their barge P a ra  and the barge 
Ran, which was solely caused by the negligent 
and improper navigation ” ; then there follow a 
lot of and (ors), and then “ or the flotilla of barges 
in which she was by the defendants or their servants 
as hereinafter appears.” Then it states the facts, 
and in the charge it says : “ Those on board the 
R an  and (or) her tug negligently ” did a number 
of things—it is the ordinary statement of claim. 
The action went for trial, and it appeared that the 
-Ran with a number of other barges was in tow 
of a tug called the Graygarth, and the Graygarth  
was a tug belonging to the same owners as the Ran. 
Whether they were the owners of the rest of the 
flotilla of barges I  do not know, and that does

not matter, but then, as they were coming up the 
Mersey, in consequence of the negligent navigation 
of the tug, the R an  was brought into collision with 
the plaintiffs’ barge. The action was brought 
against the owners of the Ran, and as owners of 
the Ran, they, as represented by their bail, for which 
the undertaking had been given, could only be 
responsible if the R an  was improperly navigated, 
and by such improper navigation caused the 
collision. As owners of the Graygarth they might 
be liable also, but in the action in which they were 
sued as owners of the Ran, they could, as owners 
of the Ran, only be responsible if the R an  was 
improperly navigated.

The learned judge tried the case, and found 
that .the plaintiffs’ barge and her tug were not 
to blame, and that the defendants’ barge was 
not to blame with regard to those who were 
on board of her. I  do not know really how many 
were on board, or what they were doing, but we 
are told there was somebody on board the Ran, 
and she was abreast of another barge called the 
H a lib u t, and all the navigation she could possibly 
do was to follow the tug, and what this person or 
these persons on board the R an  were doing we 
do not know, or at least I  do not, but in conse
quence of the negligent navigation of the Ran, the 
R an  was brought into collision with the plaintiffs’ 
barge. The learned judge held that the defendants 
were responsible, and liable for that negligence 
because they were owners of the tug, and therefore 
the persons on board and navigating the tug, and 
also navigating the flotilla of barges of which the 
R an  was one, were their servants, and the deoree 
was made in, I  suppose, the ordinary form, and I  
am told that it was approved by the solicitors on 
both sides. But it strikes me as rather an odd form, 
because the learned judge says he meant it, not 
as a judgment in  rem  in the ordinary course against 
the defendants as owners of the Ran, but as. a 
judgment in  personam  against them, because the 
master and crew of the Greygarth were their servants. 
The decree runs thus : “ The judge doth pronounce 
the collision in question in this action to have 
been occasioned by the fault or default of the master 
and crew of the steam-tug G raygarth which was 
towing the barge R an  and for the plaintiffs’ claim 
for damages in consequence thereof. And doth 
condemn the said defendants the owners of the said 
barge R an  in the said damages and in costs ” The 
condemnation of them, as stated by the learned 
judge, had nothing to do with them as owners of 
the barge Ran, and I  cannot see why these words 
“ the defendants the owners of the barge R an  ” 
were put into the decree, but the learned judge 
says that was his intention.

The defendants in that action subsequently 
began a limitation suit, asking that their liability 
should be limited to the value of 81. per ton of the 
tug Graygarth, because they said, “ there is no 
judgment against us in respect of any improper 
navigation of the R a n ; the ship which was 
improperly navigated and which caused the 
collision was the Graygarth, and therefore the 
Graygarth is the ship according to which our 
liability ought to be measured under sect. 503 
of the Merchant Shipping Act 1894.” That was 
the position when the case first came before us, 
and as we thought the form of the decree was curious 
and to a certain extent embarrassing, and as there 
was a serious question whether the learned judge 
ought not to have given judgment against the R an
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in the ordinary way, and the owners of the R an  
in  rem, and against their bail, we gave leave to 
appeal against the judgment in the collision action 
in order to see whether the decision of the learned 
judge was right on the point that there ought 
to be judgment against them in the ordinary way 
as owners of the R an. Now we have heard the 
arguments on that point, and in order that the ease 
might not go down for a new trial certain admissions 
were made on the first hearing. They appear in 
the record, and they are these—that there was no 
personal negligence by anybody on board the Ran, 
that the collision damage was caused by the negli
gence of those on board the tug, or some of them; 
and that the barge and the tug belonged to the same 
person, and that the control of the navigation of the 
tug and flotilla was in the tug.

We have heard the appeal on these admissions, 
and on what appears in the judgment of the 
learned judge. In  my opinion the judgment as 
given was wrong in this sense, that it ought to have 
been a judgment given against the owners of 
the R an  in the ordinary way, and against their 
bail, on the ground that the R an  was improperly 
navigated, and that the improper navigation of 
the R an  was improper navigation for which the 
defendants were responsible; and in that case, 
of course, the Graygarth would not be the ship 
according to which the liability would be measured, 
but it would be the Ran. Butt, J. said as long 
ago as 1890, in the case of The Quickstep (6 Asp. 
Mar. Law Cas. 603 ; 63 L. T. Rep. 713 ; 15 Prob. 
Div. 196) that in any such cases “ the real 
question is whether or not the relation of master 
and servant exists between the defendants, the 
owners of the vessel towed, and the persons in 
charge of the navigation of the steam-tug,” 
and he cites with approval the decision of 
an American judge, in the case of Sturg is v. 
Boyer, who points out (24 Howard’s Rep. at p. 122) 
that even if the crew of the tow was on board, that 
does not make any difference if the master and 
crew of the tow are not expected to participate 
in the navigation of the vessel. Now in this case 
it seems to be quite clear that those on board the 
tow were not doing so, and that their navigation 
was controlled by the tug; in fact, that the tug 
navigated the tow. What, then, is the position 
where the tug and the tow belong to the same 
owners ? In  my opinion, the tow is improperly 
navigated by the servants of the owners of the tow, 
although these servants may not be upon the tow 
at all, but upon the tug. If  they are the servants 
of the owners of the tow, and are navigating the 
tow, then the owners of the tow are responsible for 
the negligence of the tow, and that is the vessel 
they are improperly navigating. The tug may be 
improperly navigated, but that does not prevent 
the tow being improperly navigated. It  seems 
to me that that is the result of the cases cited— 
The Quickstep (sup.) and The Vmona (12 Asp. 
Mar. Law Cas. 527 ; 111 L. T. Rep. 415; (1914) 
P. 141). In  The Umona it may be a dictum, 
but it was a direct statement of the opinion 
of Sir Samuel Evans, P. in that case. I t  seems 
to me ordinary law and logic that if you have got 
a vessel which is in tow, and that vessel is 
improperly navigated by your servants, it does not 
matter where your servants are. If  they are really 
the persons controlling the navigation, you are 
responsible for their doing it improperly. I  should 
have thought that was quite clear on principle,

and I  think it is clear on authority. I  think the 
cases of The Devonshire and The Leslie (12 Asp. 
Mar. Law Cas. 314; 107 L. T. Rep. 179; (1912) 
A. C. 634) in the House of Lords in 1912 show 
that, with what I  have read from '"he Quickstep 
(sup.)

But there is said to be a decision against that, 
and that is the case always cited as The Am erican  
and The S y ria , although that is not its proper 
name, which is U n ion  Steamship Company v. The 
A racan (Owners) (2 Asp. Mar. Law Cas. 350; 
31 L. T. Rep. 42; L. Rep. 6, P. C. 127). In 
that case the circumstances were odd. The 
S yria  was a disabled vessel. The Am erican  
was a tug belonging to the same owners, and 
without any orders from the owners, and with
out being asked to do so by the master of the 
S yria , the A m erican  took in tow, and while in tow 
an accident happened, both the A m erican  and the 
S y ria  coming into contact with another vessel. 
The Privy Council held that the owners of the 
S yria  were not responsible for the negligence of 
those on board the Am erican. I  doubt very much 
if they had present to their minds the question 
whether the owners of the S y ria  were not responsible 
because those on board the A m erican  were their 
servants, and engaged by them for the ordinary 
navigation of the Am erican. What they were 
discussing was which was in control. But as a 
matter of fact, they did refer to the very special 
circumstances in which the Am erican  took the 
S yria  in tow. They said this, after going through 
a number of cases (31 L. T. Rep. at p. 51 ; L. Rep- 
6 P. C. at p. 133): “ The master of the Am erican  
appears to have undertaken to tow the S y ria  under 
circumstances quite exceptional. Their Lordship8 
collect that he determined to take home the S yria  
partly because he thought it was his duty to his 
employers, who owned both vessels, partly with 
a view to obtain salvage from the owners of the 
S y r ia ’s cargo (which he succeeded in doing). There 
is no evidence of his having been hired by the 
captain of the S yria , or having acted in any way 
under the captain of the S y r ia ’s control. On the 
contrary, it would appear that the ‘ governing power 
was wholly with the A m erican .”  That case has been 
cited in The Quickstep (sup.) and in The Devonshire 
and Leslie (sup.) to which I  have referred, and 
in the latter case Lord Atkinson, who was the only 
one who referred to that case, said that that meant 
that those on board the Am erican, although 
generally servants of the owners of the S yria ’ 
were not in that case acting within the scope of 
their employment. I  do not know whether that 
was right on the facts or not, but I  think that is 
the explanation of that judgment. If  it be not 
the explanation, then it is contrary, in my opinion, 
to the principles laid down in the House of Lords 
some years afterwards in The Devonshire and The 
Leslie (sup.). I  think that is the explanation, 
and that was taken to be the correct explanation 
by the House of Lords • and, therefore, in my 
opinion, that case does not prevent us in any way 
from following what I  think is the ordinary and 
logical rule, and saying that this collision and 
damage was occasioned by the improper navigation 
of the Ran, and the improper navigation of the 
R an  was the improper navigation by the servants 
of the owners of the R an  although they happened 
to be, in fact, on board another vessel, and not 
on board the R an. I  think the judgment should 
have been an ordinary judgment in  rem  against the
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owners of the R an  by reason of the improper 
navigation of the R an  through the acts of the 
defendants’ servants on board the Graygarth, and 
that therefore the R an  is the vessel which should 
be alluded to under sect. 503 of the Merchant 
Shipping Act 1894 as the one in relation to which 
the liability should be limited, and not the 
G ray garth.

I  think therefore that the appeal should be 
allowed in the collision action, and judgment given 
in accordance with what I  have said. I t  follows 
that the decree in the actiop for limitation in 
relation to the value of the Graygarth is wrong and 
improper and must be dismissed, and I  think it 
should be dismissed with costs. I  think the 
appellants should have the costs of both appeals 
and the costs of the limitation action.

A t k in , L.J., stated the facts, and proceeded.— 
I  do not intend to go particularly into the pro
ceedings which have brought the case here, but the 
question we have now to determine in this action 
is : Was the judgment right or wrong ? Now it 
appears to me, with great respect, to be wrong 
because I  think that, on the findings of fact of the 
learned judge, he ought to have held that the Ran  
was to blame, and ought to have condemned the 
hail on the R an  on the ground that the R an  was 
improperly navigated by the servants of the 
owners, namely, the persons who were navigating 
the tug. It  appears to me, in those circumstances, 
that the plaintiffs ought to be upheld in their 
statement of claim that the P ara  was damaged 
by the wrong navigation of the barge R an  by the 
servants of the owners. I  think, for myself, that 
the principle is established sufficiently by referring to 
the cases. One is The Quickstep (sup .), and although 
it is true that in The Quickstep, and I  think also in 
The Devonshire (sup.), the ultimate decision was 
to absolve the owners of the tow, the principles 
laid down expressly support what I  have said as 
being the true rule of law to apply. I  wish only 
to repeat the passage read by Butt, J. (63 L. T. Rep. 
at p. 715 ; 15 Prob. Div. at p. 201) from the judgment 
°f the Supreme Court of the United States in 
Sturg is v. Boyer, delivered by Clifford, J. He said 
there (24 Howard’s Rep., at p. 122): “ whenever 
the tug, under the charge of her own master and 
°rew, and in the usual and ordinary course of such 
employment, undertakes to transport another 
vessel, which, for the time being, has neither her 
master nor crew on board, from one point to another, 
over waters where such accessory motive power 
18 necessary or usually employed, she must be held 
responsible for the proper navigation of both 
Vessels. . . . ” Then he says: “ Assuming that
the tug is a suitable vessel, properly manned and 
equipped for the undertaking, so that no degree of 
negligence can attach to the owners of the tow, 
°n the ground that the motive power employed 
by them was in an unseaworthy condition, and the 
f°w, under the circumstances supposed, is no more 
responsible for the consequences of a collision 
than so much freight; and it is not perceived that

can make any difference in that behalf, that a 
Part or even the whole of the officers and crew 
°f the tow are on board, provided it clearly appears 
that the tug was a seaworthy vessel, properly 
manned and equipped for the enterprise, and from 
the nature of the undertaking, and the usual 
course of conducting it, the master and crew of 
the tow were not expected to participate in the 
havigation of the vessel.” That is quoted with 
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approval by the Divisional Court, and it appears 
to me to be sound, with this qualification, that the 
master and crew of the tow are not expected to 
participate in the navigation of the vessel at the 
stage at which the collision took place. But 
subject to that it seems to me to state this: that 
there are circumstances in which the tow, whether 
she has people on board her or not, is not being 
navigated by the people on board her, but by the 
tug, and, under those circumstances, if she is being 
navigated so as carelessly or negligently to damage 
another vessel, then it is the barge which is being 
improperly navigated; and the only question then 
arising is : Are the defendants, the owners of the 
two, responsible for that improper navigation ? 
That will depend on whether those on board the 
barge are, or are not, the servants of the owners 
of the tow to navigate the tow, and they may be 
so, because they are put in the ordinary position 
in which there is a skilled and expert crew on the 
tow and the tug has got to obey their orders. They 
are then taken to be the servants of the owners 
of the tow.

But another state of things may arise in which 
there is nobody on the tow to direct it at all, but 
the tug is provided by the owners of the tow, 
under such circumstances that the servants and 
crew of the tug, are, in fact, the servants and crew 
of the owners of the tow. Under those circum
stances it appears to follow logically and necessarily 
that the improper navigation which, on the 
hypothesis, is the improper navigation of those 
on board the tug who are improperly navigating 
the tow, is the improper navigation of the servants 
of the owners of the tow for which they are 
responsible. That seems to me to establish the 
liability. The passage in Lord Atkinson’s j udgment 
in The Devonshire and The Leslie (sup.) accepts 
that view because he, in dealing with the case 
there, is setting out the effect of The Quickstep 
(sup.), and he says (1912, A. C., at p. 654): “ in 
the judgment of the court composed of Sir J. 
Hannen and Butt, J., it was laid down that the 
real question on which the liability of the tow in 
such cases depends is whether or not the relation 
of master and servant existed between the owners 
of the tow and the persons in charge of the tug.” 
Now in this case there is no controversy but that 
that relationship did in fact exist, and if it existed, 
it appears to me to follow that the tow was being 
improperly navigated by the servants of the 
owners of the tow.

I  agree that the case of The Am erican and The 
S yria  (sup.) is a case where a similar question 
might have arisen. It  appears to me that in that 
case in fact the judgment of the Privy Council 
was rather directed to the question whether, 
there being a master and crew on both vessels, 
the master and crew of the tow were in fact directing- 
the master and crew of the somewhat smaller 
vessel that took the other vessel in tow for the 
purpose of salving it, and I  do not think really 
was directed to the point of identity of ownership 
so as to make the servants of the tug the servants 
of the owner of the tug. But as it can be distin
guished on those lines and on the lines suggested 
by the Master of the Rolls, I  think it is plainly 
my duty rather to follow the decision in The  
Quickstep (sup.), as affirmed in the House of Lords, 
which decision is, I  think, supported by the very 
weighty authority of the late President in The 
Umona (sup.).

3 X
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For these reasons it appears to me that the 
plaintiffs were right in bringing their action in  rem  
against the Ran, and I  think they ought to have 
had a decree to carry that out, and it appears to 
me that in substance the notice of appeal asks 
for the right order, except this, which we may 
consider afterwards—I  am not sure that it is right 
to ask for a pronouncement that the collision was 
occasioned by the lault or default of the owners 
and their servants. That might lead to trouble 
in the limitation suit as to the actual fault or 
privity. I  think it would be sufficient and right 
to say: “ By pronouncing the collision in this 
action to have been occasioned by the fault or 
default of the servants of the owners of the barge 
R an  and their servants, the crew of the steam-tug 
Graygarth in the navigation of the R an, and by 
pronouncing for the plaintiff’s claim for damages 
in consequence of the improper navigation of the 
barge R an, and condemning them in the said 
damages and costs.” I  think that would be a 
proper order. I  think that if that decree had been i 
made, as it ought to have been made, it follows 
that the limitation suit must fail. I  agree, therefore, 
that the appeal should be allowed in that case 
also.

Y ounger , L.J.—I  am of the same opinion. I  
confess that the case of The. A m erican  and The  
S y ria  (sup.), both as reported before Sir Robert 
Phillimore and in the Privy Council, leads to some 
trouble, but I  think that that case should be 
distinguished from the present on the ground
mentioned by my Lord. , . „ ,J Appeals allowed.

Solicitors for the owners of the P ara , P ritcha rd  
and Co., for C ollins, Robinson, D riffie ld , and Co., 
Liverpool.

Solicitors for the owners of the Graygarth and the 
Ran, Botterell and Roche, for Weightman, Pedder, 
and Co., Liverpool.

Tuesday, M arch  7, 1922.
(Before Lord Ste r n d a le , M.R. and W arrington  

and Scrutton, L.JJ.)
Pe n in s u la r  an d  Or ie n ta l  B ranch  Service  v .

Commonw ealth  Sh ip p in g  R epresentative , (a)

R equis ition— W ar Risk-— Vessel requisitioned by 
A u s tra lia n  Government—-Collision— Loss o f  vessel 
— C ollid in g  vessel ca rry ing  ambulance wagons fro m  
one m ilita ry  base to another— W arlike  operation  
— W ar r is k  or m arine r isk .

I n  1916 the cla im ants' vessel G., which had been 
requisitioned by the A u s tra lia n  Government under 
a charte r-party  by which the Government accepted 
w ar r is ks  usua lly  excluded by the f .  c. and s. clause, 
collided w ith  another vessel, which had also been 
requisitioned. The la tte r vessel a t the time o f the 
co llis ion was carry ing  ambulance wagons between 
turn w ar bases. Both vessels were trave lling  w ithout 
ligh ts in  accordance w ith  A d m ira lty  instructions. 
The G. was not at the tim e o f  the loss engaged in  
hostilities or w arlike  operations.

Held, (a ffirm ing  the decision o f  Bailhache, J .)  that 
having regard to the circumstances surrounding the 
date at which the co llis ion  occurred (o f w hich the 
court took ju d ic ia l notice) the co llid in g  vessel was 
carry ing  out an  operation o f w a r a t the time o f the

(a) Reported by  J . L .  D e n is o n , S e a .. B aTrister-at-L»w

collis ion, and that the loss o f  the c la im ants ' vessel 
was due to a w ar r is k  and not to a m arine risk. 

A ppeal from  an arb itra to r in  the form  of a special 
case.

The facts as stated in  the case by the arb itra tor 
were as follows :

(1) On or about the 17th April 1915, the Geelong, 
belonging to the claimants, was requisitioned and 
taken for use by the respondents for transport 
purposes in connection with the war.

(2) The terms of requisition provided ( in te r a lia)
as follows: “ The Commonwealth Government
accepts full war risks and will indemnify owners 
against any claim arising from the requisition in 
this connection, but owners must take all ordinary 
sea risks which could be covered by an ordinary 
marine policy in ordinary times of peace.”

(3) I t  was agreed before the arbitrator and the 
case was argued on the basis that the effect of the 
foregoing clause was to make the respondents 
responsible only for such risks of war as would be 
excluded from an ordinary marine policy by the 
presence therein of the usual f. c. and s. warranty» 
including in such warranty all consequences 01 
hostilities or warlike operations.

(4) On the 1st Jan. 1916, the Geelong, while* 
under requisition as aforesaid, collided with the 
British steamship Bonvilston  in the Eastern 
Mediterranean, and as the result of such collie'011 
was sunk and totally lost.

(5) At the time of the said collision the Geelong 
was bound from Port Said to Gibraltar for orders- 
She had come from Australia v ia  the Suez Can»'- 
and had discharged some troops at Suez. She waS 
laden at the time of the collision with a part cargo 
of general goods, laden on Government account U1 
accordance with the terms of the requisition» 
whereby cargo might be carried for stability 
purposes, and the profitable utilisation of s'1̂ 1 
space as might not be required to accommodate 
troops, horses, stores, &c., the freight received by 
the owners for the carriage of such cargo to be 
credited to the Commonwealth Government.

(6) At the time in question the Mediterranean
was the scene of considerable activity on the V. 
of enemy submarines, and the Geelong was being 
navigated in accordance with confidential instm0 
tions received from the naval authorities at P° 
Said with a view to minimising the risk of sub" 
marine attack. These instructions prescribed t'1, 
courses to be followed, and, in addition, provide0 
that the vessel was at night to be navigated a 
best speed continuously and without showing aI1v 
lights. . .

(7) The B onvils ton  at the time of the colli®®
was proceeding from Mudros to Alexandria. 
was under requisition by the British Goveniuien ’ 
and was carrying ambulance wagons and °t£ 
Government stores from one war base (Mudros) 
another war base (Alexandria). In  accordan 
with the orders of the naval authorities given 
the purpose of minimising the risk of subm»1®1 
attack she was steaming at her best speed and 
showing no lights. gn

(8) The collision occurred about 7.25 P-10;, y.
the 1st Jan. 1916, in approximately lat. 32° 
long. 30° 5' E., the vessels being in fact on croS* je 
courses with the B onvilston  on the starboard s 
of the Geelong. . -0ll

(9) In  an action in the Admiralty l-̂ T’ ĵje 
between the claimants and the owners of
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B onvils ton  arising out of the collision, Sir Samuel 
Evans, P. held that in the circumstances there was 
no negligence in the navigation of either vessel. 
This finding was not disputed before the arbitrator, 
and accordingly he found that the said collision 
occurred without negligence on 1jhe part of either 
vessel, and was solely due to the fact that both 
vessels were navigated at night under naval orders 
at full speed and without lights.

(10) The claimants contended: (a) That the 
service upon which each of the said steamers was 
engaged at the time of the collision was of a war
like character, or at any rate that the B onvilston  was 
engaged on a service of a warlike character, and 
that the operation of navigating on such service 
was a “ warlike operation ” ; (6) that, given a war
like operation and the combination of circumstances 
causing the loss being unimaginable without the war, 
the loss was the consequence of hostilities or warlike 
operations.

(11) The respondents contended that the loss of the 
Geelong was caused by a marine peril, viz., collision, 
and not by any consequences of hostilities or warlike 
operations. [Having set out the facts and the 
contentions of the parties the arbitrator pro
ceeded :]

(12) In  so far as it is a question of fact I  find, and 
in so far as it is a question of law (and in such case 
subject to the opinion of the court), I  hold that the 
loss of the Geelong was caused by a marine peril and 
not by a war peril.

(13) I  accordingly award, subject to the opinion 
of the court, that the respondents are under no 
liability to the claimants in respect of the loss.

(14) The question for the opinion of the court is 
whether I  am right in holding that the loss of the 
Geelong was in the circumstances hereinbefore 
stated caused by a marine peril and not by a war 
peril.

(15) If  the court should answer this question in 
the affirmative the award in par. 13 hereof shall 
stand. If  the court should answer the question in 
the negative then I  award that the claimants are 
entitled to be indemnified by the respondents in 
respect of the loss of the Geelong.

M aclcinnon, K.C. and G. P. Langton for the 
claimants.

B. A . W right, K.C. and Claughton Scott for the 
Australian Government.

B a ilh a c h e , J .—This is a case as to whether the 
Geelong, which was lost in collision with another 
steamer known as the Bonvilston, was lost as a war 
risk or a marine risk. The case is stated by Mr. 
Raeburn, and what he says about the facts is this. 
LHis Lordship read pars. 4, 5, and 6 of the case, and 
continued:] Then he states that the collision took 
Place, and he says it was found in the Admiralty 
Court there was no negligence, and then he sets out 
the contentions on the one side and the other, on 
°ne side that it was a marine risk and on the other 
side that it was a war risk, and then he finds that 
it was a marine peril and not a war peril. I  thought 
till this case came before me that the whole of the 
ground had been already covered, but it looks as if 
phis case was not absolutely covered by authority. 
Ihe Geelong had only general goods on board. I t  
13 true that they were Government goods, and she 
P'as requisitioned, and had come from Australia 
t0 discharge troops at Suez. She had no troops 
on board at the time, and was not at the time of 
che collision so far as she was concerned, engaged in

any warlike operation. The collision took place 
in the Mediterranean at a place where there was a 
good deal of submarine activity. The Geelong was 
sailing at night without lights, going full speed, but 
the mere fact that she was sailing without lights 
and going full speed ahead in the dark in obedience 
to Admiralty orders, would not in itself make her 
engaged in a warlike operation, or collision with 
her a war risk. The Bonvilston  was proceeding 
from Mudros to Alexandria carrying ambulance 
wagons and other stores from one war base to 
another. She, too, was proceeding without fights 
and full speed ahead, in  my opinion, a vessel 
engaged as the Bonvilston  was in carrying Govern
ment stores and ambulance wagons from one war 
base to another war base is engaged in a warlike 
operation. That seems to me to be Lord Atkinson’s 
opinion in the House of Lords in The Petersham 
case (ante, p. 58; 123 L. T. Rep. 721; (1921) A. C. 
99) when, dealing with the The St. Oswald case 
(14 Asp. Mar. Law Gas. 270; 118 L. T. Rep. 
640 (1918) 2 K, B. 879) he says : “ In  that ease 
the vessel which was lost was requisitioned by the 
Admiralty, and bound to obey the orders given 
through its accredited officers. She was, at the 
time of her loss, employed in obedience to these 
orders on a service which was, and in its own 
nature, a 1 warlike operation ’—namely, in carrying 
some of the combative forces of the Crown from 
Gallipoli (upon its evacuation) to some other 
destination. I t  is true that at the time of her 
collision with the French, battleship, the Sufjren, 
she had not got these troops on board, but she was, 
under Admiralty orders, hurrying at full speed to 
the port at which she was to take them on board. 
This circumstance does not, in my view, alter the 
character of the operation she was at the time of 
the collision performing.” If  it be a warlike 
operation to take troops from one place to another, 
I  am unable to see myself that it is not equally 
a warlike operation to convey munitions of war or 
ambulance wagons for the use of wounded soldiers 
from one place to another. I t  is very much a case 
of first impression, although one, of course, bears in 
mind the numerous cases which have been decided 
upon what is a war risk and what is a marine risk. 
I  do not think this case is quite covered by 
authority; the nearest approach to authority seems 
to be the passage I  have cited from Lord Atkinson’s 
judgment in the House of Lords. In  my opinion 
the Bonvilston, at any rate, was engaged in a warlike 
operation, and the collision between her and the 
Geelong, while they were both of them proceeding 
at night full speed ahead without fights, was a war 
risk and not a marine risk.

From this decision the defendants appealed.
R . A . W right, K.C. and Claughton Scott for the 

appellants.
Sir John Sim on, K.C., M aclcinnon, K.C., and 

G. P . Langton  for the respondent company.
The following cases were refrered to :

B r ita in  Steamship Company (The Petersham) 
v. The K in g , 14 Asp. Mar. Law Cas. 507 • 
123 L. T. Rep. 721 ; (1921) I  A. C. 99 ;

Attorney-General v. A rd  Coasters L im ited , ante, 
p. 353, 125 L. T. Rep. 548 ; (1921) 2 A. C. 
141 ;

H arrisons L im ited  v. S h ipp ing  Controller, ante, 
p . 270, 124 L. T. Rep. 540 ; (1921) 1 K. B. 
122;
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A tla n tic  Transports Company v. D irector o j 
Transports, 38 Times L. Rep. 160 ;

B r it is h  and Foreign Steamship Company (The 
St. O sw a li) v. The K in g , 14 Asp. Mar. Law 
Cas. 270; 118 L. T. Rep. 640; (1918) 2
K. B. 879.

Lord Ste r n d a le , M.R.—This is an appeal from 
a decision of Bailhache, J. on a special case stated 
by an arbitrator, and it raises the question 
of war risk or marine risk which has so often 
been in the courts. The arbitrator found that 
the loss of the ship, the Ceelong, was caused by 
a marine peril and not by a war peril. The learned 
judge has found that it was a war peril, and the 
question arises in this way : The Geelong was a ship 
requisitioned by the Government of the Australian 
Commonwealth and by the terms of the requisition 
it was provided: “ The Commonwealth Govern
ment accepts full war risks, and will indemnify the 
owners against any claim arising from the requisi
tion in this connection; but owners must take all 
ordinary sea risks which could be covered by an 
ordinary marine policy in ordinary times of peace.”

The vessel with which the Geelong came into 
collision was a vessel called the Bonvilston. What 
she was doing is stated in this way: T he  B onvils ton  
at the time of the collision was proceeding from 
Mudros to Alexandria. She was under requisition 
by the British Government, and was carrying 
ambulance wagons and other Government stores 
from one war base (Mudros) to another war base 
(Alexandria). She was steaming at her best speed 
and was showing no lights.

I  think Mr. Mackinnon is probably right in saying 
that the arbitrator was not addressing his mind 
very much to any particular difference in the facts 
of this case and those of other cases, but he did find 
as I  said as a question of fact, so far as it was one, 
that the loss was caused by a marine peril and not 
by a war peril.

The learned judge has reversed that decision and 
said that the collision was caused by a war peril, and 
he has decided that, in a great measure, upon what 
was said in Lord Atkinson’s speech in the House 
of Lords in The Petersham case (sup.), when dealing 
with The St. Oswald’s case (sup .). The learned judge 
stated his judgment in this way : “ Now in my 
opinion a vessel engaged as the Bonvilston  was in 
carrying Government and British stores and 
ambulance wagons from one war base to another 
war base is engaged in a warlike operation,” and 
he must state that as a conclusion of law because 
otherwise he does not get away from the finding 
of fact of the arbitrator.

I  am not prepared myself to assent to such a 
broad proposition as that. I  can quite conceive 
that a merchant vessel may be oarrying ambulance 
wagons and other Government stores from one 
war base to another war base and still in 
certain circumstances may not be engaged in 
a warlike operation, and I  think, if left to 
myself, I  should have said that we have not 
sufficient information here or sufficient findings of 
fact to determine whether the learned judge is right 
in his decision or not, and I  should myself personally 
have been inclined to ask for a more distinct finding 
as to what this vessel was in fact doing and for this 
reason : she was carrying these goods from Mudros 
to Alexandria—she was carrying them upon the 
1st Jan. 1916, and I  suppose, at any rate, we may 
take judicial notice of this, that that was about the

time that the evacuation of the troops from Gallipoli 
was taking place. Now if what she was doing 
was a part of the operation of the evacuation 
of Gallipoli I  think she would be carrying out 
a warlike operation just as much as she would 
have been if she had been carrying things for 
the purpose of the landing upon Gallipoli. If  
seems to me that it is just as much a warlike 
operation to withdraw in the face of the enemy 
(it may not be as pleasant a one) but it seems 
to be, at any rate, consistent with what is stated in 
the special case that she might have been doing 
these things independently of the evacuation of the 
troops from Gallipoli altogether. Therefore, I 
should personally have liked to have had a more 
complete finding as to what she was really doing 
and what the incidents and the circumstances of 
her particular occupation were at the time, but 
both the other members of the court are of opinion 
that we have sufficient material upon which to deal 
with this matter and that we are entitled to consider 
the fact that this evacuation was going on and to 
consider the neighbourhood and the position of the 
two bases between which these goods were being 
moved, and therefore we have enough to lead us to 
the same conclusion to which the learned judge 
came that this was a warlike operation—i.e., that 
the Bonvils ton  was engaged in a warlike operation 
at the time she came into collision with the Geelong- 
I f  so, then upon the authorities in. the House of 
Lords this arose from a warlike operation and was » 
war risk, and not a marine risk. That being so, 1 
think the appeal fails and must be dismissed, 
because I  do not dissent (although I  think f°r 
myself I  should have required further information 
if I  had had to decide it entirely myself) from the 
opinion of the other two members of the court.

W arring ton , L. J.—I  am of the same opinion.
The question really is whether the Bonvilston 

which ran down and sank the Geelong was at the 
time of the collision engaged in a warlike operation, 
because if so the loss of the Geelong would be » 
consequence of a warlike operation, namely, the 
particular voyage of the other ship the Bonvilston.

The collision happened on the 1st Jan. 1916 in the 
Eastern Mediterranean; the Geelong was bound 
outwards from Port Said and was certainly not 
herself engaged in a warlike operation. I t  was 
true that she was carrying a cargo on account of the 
Government, but that it was on account of the 
Government was a purely immaterial fact, 811(1 
there is no question about it, her voyage was not » 
warlike operation. The Bonvils ton  was in a 
different position; she was bound from Mudros to 
Alexandria, and her cargo consisted of ambulance 
wagons, and some other Government stores whi°h 
were being transported from Mudros to Alexandria- 
Now, Mudros is found by the arbitrator to have 
been a war base; Alexandria also is found by tixe 
arbitrator to be a war base, and he has found, there 
fore, that the B onvils ton  was at the time of tn 
collision engaged in carrying ambulance wag°° 
and other Government stores from one war base 
another war base. Upon that state of thing3’ 
taken as he expressed it, the arbitrator came to tn 
conclusion and found as a fact, so far as the quest)0 
was one of fact, and held at last so far as the quest i° 
was one of law, that the risk incurred by the Qed01 
was a marine risk and not a war risk. The learn 
judge has come to the opposite conclusion and n 
founded his judgment upon the fact that 1 
Bonvilston  was engaged in carrying equip®6
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consisting of the ambulance wagons from one 
war base to the other war base. I  express no 
definite opinion as to whether on that state of facts 
I  should have come to the same conclusion as 
the learned judge, but I  think we are at liberty 
to look at the facts from a rather wider point of 
view.

The collision happened, as I  have said, on the 
1st Jan. 1916. I  think we are at liberty to take 
notice of the main historical facts surrounding what 
happened. Now of those facts two I  think are 
material. First that that was about the time when 
the evacuation of the Gallipoli Peninsula was going 
on—I  think the first part of the evacuation had 
been completed so far as troops were concerned, 
the evacuation of Helles I  think took place a few 
days later, but, at any rate, it was in the middle of 
the operations connected with the evacuation of 
the Gallipoli Peninsula; not only that, but it is a 
notorious fact that Mudros was the advanced base 
for the operations in Gallipoli. Now, bearing that 
in mind—and I  think we are at liberty to bear that 
in mind—I  think the conclusion is almost inevitable 
that the Bonvilston  was carrying warlike equipment 
from Mudros which had been the base for the 
Gallipoli operations to Alexandria, which was then 
and afterwards the base both for the Palestine and 
Salonica operations. The Bonvilston  was employed 
in carrying warlike equipment from base to base in 
connection with the evacuation.

I  now turn to look at what Lord Atkinson says 
about a similar operation, namely, that as a con
sequence of which the St. Oswald was lost. That 
is the ship which was the subject of the B r it is h  and  
Fore ign Steamship Company v. The K in g  [sup.). 
That was a case which it was necessary to dis
tinguish from The Petersham case (sup.), for this 
reason; that the loss of the Petersham happened 
by reason simply that two merchant ships had 
been sailing under Admiralty orders at night 
without lights, and that, first, owing to the form 
of an admission which had been made in The St. 
Oswald case (sup.), it would appear that the decision 
in The St. Oswald case (sup .), was exactly contrary 
to the decision at which the House of Lords were 
arriving in The Petersham case (sap.). Accordingly 
it was necessary for Lord Atkinson to distinguish it. 
One of the distinctions which he points out is this :
“ She was at the time of her loss employed in 
obedience to these orders ”—that is, the Admiralty 
orders—“ on a service which was in its own nature a 
warlike operation ’—namely, in carrying some of 

the combative forces of the Crown from Gallipoli 
(upon its evacuation) to some other destination. 
I t  is true that at the time of her collision with 
the French battleship, the Sufjren, she had not 
got these troops on board, but she was under 
Admiralty orders, hurrying at full speed to the port 
at which she was to take them on board.” There 
ls, in my opinion, no material distinction between 
carrying the actual combative forces of the Crown 
and carrying the equipment which will be necessary 
for their effective use in the field. Now, the equip
ment which the Bonvilston  was carrying consisted of 
the ambulance wagons, which were part of the 
equipment for troops operating in the field. It  
seems to me, therefore, that if, as Lord Atkinson 
thought, the St. Oswald was engaged on a service 
which was in its nature a warlike operation, so in 
this case, looking at it in the broader way in which 
( have ventured to do, as connected with the 
evacuation of Gallipoli, I  think the B onvils ton  was

engaged on a service which was in its nature a war
like operation.

If  that is so, then I  think we are at liberty to hold 
that the arbitrator came to a wrong conclusion in 
finding that the risk was a marine risk, and that 
the judgment of Bailhache, J. was correct, and the 
appeal ought, therefore, to be dismissed.

S o r u t t o n , L.J.—The exact question in this case 
is whether a particular ship was lost in the Mediter
ranean by a marine risk or a war peril. That turns 
on the question whether the loss would have been 
recovered under the main body of a Lloyd’s policy, 
or would have been excluded by a warranty free of 
all consequences of hostilities or warlike operations. 
The question, therefore, is whether the loss was the 
consequence of hostilities or warlike operations. 
The vessel was sunk by a collision at night, 
without negligence and without lights, with a vessel 
called the B onvilston  which, under the requisition 
of the British Government was carrying ambulance 
wagons and other Government stores from one war 
base, Mudros, to another war base, Alexandria. I  
am prepared to hold that carrying ambulance 
wagons and Government stores from one war base 
to another in time of war was a warlike operation. 
I  notice that some of the noble Lords have seen that 
the definition of “ warlike operations ” is a very 
difficult matter, and have postponed it till various 
indefinite periods. It  is possible that our decision 
in this case may anticipate the opportunity they 
have been looking for and give them an opportunity 
of defining it there. If  I  am right that the carrying 
of war stores from one base to another war base was 
a warlike operation, then I  am bound by the second 
set of decisions in the House of Lords, there being 
no negligence, to hold that the sinking of the ship 
by a collision with a vessel engaged in such a warlike 
operation does make the matter a war risk; it makes 
the matter a consequence of warlike operations. 
I  also think, though, of course, it is not necessary 
for my decision on the view I  take, that we are at 
liberty to take from The St. Oswald case (sup.), the 
fact that Gallipoli was being evacuated on the 31st 
Dec. 1915 and the 1st Jan. 1916, and to conclude that 
this voyage from Mudros to Egypt on the 1st Jan. 
was part of the warlike operation of the evacuation 
of Gallipoli which, of course, if correct, makes the 
case much stronger. I, therefore, agree that the 
decision of Bailhache, J. should be affirmed.

A ppea l dismissed.

Solicitors: Parker, Garrett, and Co. ;  Ince, Colt, 
Ince, and Roscoe.

HIGH COURT OF JUSTICE.

KING’S BENCH DIVISION.
Feb. 8 and 14, 1922.

(Before M c C a r d i e , J.)
A d e l a i d e  S t e a m s h ip  C o m p a n y  v . T h e  K i n g , (a)
Charter p a rty — Requisitioned ship— Charter T . 99 

— War risks undertaken by A d m ira lty  — C ollis ion  
—Negligence— M a rin e  r is k— H osp ita l ship con
veying wounded—“ W arlike  operation."

The supp lian ts  were an  A u s tra lia n  steamship 
company carry ing  on business in  A u s tra lia . I n

( a )  Reported by  T . W . MOROAN, Esq., Barris ter-a t-Law .
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Aug. 1915, the supp lian ts ’ sh ip  W. was requ i
sitioned by the A u s tra lia n  Government fo r  transport 
service. I n  the fo llow ing  year, the supp lian ts ’ same 
ship was taken over by the B r it is h  A d m ira lty  fo r  
use as a hospital ship. The B r it is h  A d m ira lty  
took her over on the terms o f the well-known charter 
T . 99, whereby the B r it is h  Government accepted 
l ia b il ity  fo r  a ll war risks, and the supp lian ts took 
a ll the m arine risks. I n  M arch  1918, while  the 
steamship W. was s t i l l  under requ is ition  to the 
B r it is h  A d m ira lty , she was carry ing  wounded 
soldiers fro m  H avre  to Southampton. W hile so 
doing on a dark and hazy night, and being navigated 
without masthead lights, and w ith  dimmed side
lights, by order o f the B r it is h  A d m ira lty , the 
supp lian ts ' steamer came in to  co llis ion w ith  another 
steamer (the steamship P.), and both steamers 
suffered much damage. The supp liants claimed 
damages fro m  the Crown, on the ground that the 
co llis ion was a consequence o f w arlike  operations. 
A n  action had been brought, by the owners o f the 
steamship P. against the supp lian ts, and in  that 
action the co llis ion was held to be due to the 
negligence o f the supp lian ts ' vessel.

Held, (1) that the supp lian ts ' vessel was not engaged 
in  a w arlike  operation, and was not a w arship  at 
the tim e o f the co llis ion  ;  and (2) i f  she were held to 
be engaged in  a w arlike  operation the loss was due 
to the supp lian ts ’ vessel’s own negligence, and the 
question o f  negligence being, on the authorities, 
m ateria l, the supp lian ts could not succeed, and  
there must be judgm ent fo r  the Crown.

P e t it i o n  o f  R i g h t  tried by McCardie, J., without 
a jury, in the Commercial Court.

The suppliants were an Australian steamship 
company at Melbourne. In  Aug. 1915 the W arilda, 
belonging to the suppliants, was requisitioned by 
the Australian Government for transport service. 
In  July 1916 she was taken over by the British 
Admiralty for use as a military hospital ship under 
the terms of a charter party known as T. 99, which 
provided that the Admiralty should accept liability 
for war risks while the suppliants continued to take 
the marine risks. She was described as an “ ambu
lance transport to be treated as a troop transport.” 
She was armed with one twelve-pounder gun and 
had instructions to ram any submarine sighted. 
On the 24th March 1918, the W arilda  was carrying 
wounded men from Havre to Southampton when, 
about 4 a.m., she came into collision with another 
steamer, the Petingaudet, and both vessels suffered 
considerable damage. The night was dark and 
hazy, and the sea smooth. By order of the 
Admiralty the W arilda  was being navigated at full 
speed without lights, and the Petingaudet was being 
navigated without masthead lights and with 
dimmed side lights. The suppliants claimed 
damages on the ground that the collision was a 
consequence of warlike operations; the Crown in 
their plea asserted that the collision was due to the 
negligent navigation of the W arilda, and was the 
result of a marine risk.

The owners of the Petingaudet had brought an 
action against the suppliants, and in that action the 
collision was held to be due to negligence of the 
W arilda  ; and the suppliants were made liable for 
the damage to the Petingaudet. The W arilda  
herself was wdthdrawn for repairs after the collision, 
so the suppliants had suffered in three ways: they 
had had to pay the cost of their own repairs, they 
had had to pay for the repair of the Petingaudet,

and they had lost the hire which would have been 
payable to them during the time while the W arilda  
was undergoing repairs.

M a cK in n o n , K.C., D un lop , K.C. and Dumas 
for the suppliants.—It  is submitted that the loss 
was due to a warlike operation, because at the time 
of the collision the steamship W arilda , though not 
a warship, had the status of a warship, and was 
engaged in a warlike operation. At the time of the 
collision the master was obeying the orders of the 
Admiralty. Any service rendered to the fighting 
forces was a warlike operation. The test was, 
what was the vessel doing at the time of the 
collision. She was conveying wounded soldiers 
to Southampton, and that was as much a military 
operation as the conveyance of unwounded troops. 
The suppliants were entitled to judgment.

Raeburn, K.C. and Balloch  for the Crown.—The 
collision was not due to a warlike operation, and 
the claim failed. The loss was not caused by a 
warlike operation. The steamship W arilda  was a 
hospital ship, and she had never lost her status 
as such : Hall’s International Law, 6th edit., p. 395. 
A hospital ship cannot be a warship : The Ophelia 
(1915) P. 129, affirmed in P. C. (13 Asp. Mar. Law 
Cas. 377; 114 L. T. Rep. 1067 ; (1916) 2 A. C. 
206). The purpose for which the wounded soldiers 
were being carried on the W arilda  was not a war
like purpose. She was not engaged in a warlike 
operation, and therefore the suppliants blaim failed. 
They referred to :

B usk  v. Royal Exchange Assurance Company. 
2 B. & Aid. 73 ;

T rin d e r, Anderson v. Thames and Mersey 
M a rin e  Insurance Company, 8 Asp. Mar- 
Law Cas. 373; 78 L. T. Rep. 485; (1898) 
2 Q. B. 114;

Marine Insurance Act 1906, s. 55.
D unlop, K.C. replied. 6Vr. adv_ vuU.

Feb. 14. — M c C a r d ie , J. read the following 
judgment.—This case raises anew the meaning 
of the words “ all consequences of hostilities 
or warlike operations.” The petition of right

petitioners were owners. In  1915 she ",aS 
requisitioned by the Australian Government t °  
use as a transport for bringing Australian troop8 
to England. On the completion of that service 
in July 1916 she was taken over by the Brit18 
Government for use as a military hospital ship-  ̂
is agreed that the rights of the parties are governe 
by the terms of charter-party T. 99—a we* 
known form. .

The following clauses must be cited: Clause 1° • 
“ The Admiralty shall not be held liable if ! 1 
steamer shall be lost, wrecked, driven on shore» 
injured or rendered incapable of service by or 
consequence of dangers of the sea or tempeS ’ 
collision, fire, accident, stress of weather or any 
other cause arising as a sea risk.” Clause 1 ' 
“ The risks of war which are taken by the Adnura >̂ 
are those risks which would be excluded froirl.t.e 
ordinary English policy of marine insurance by 1 
following or similar but not more extensive 
‘ Wairanted free of capture, seizure and detent1 
and the consequences thereof or of any atte©P 
thereat, piracy excepted, and also from all °°  
sequences of hostilities or warlike opera«
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whether before or after declaration of war.’ ” 
Clause 22 : “ The master shall obey all orders and 
instructions which he may receive from the 
Admiralty or from any officer authorised by them, 
and shall in all respects comply with the instructions 
for masters of colliers and oiler transports, but he 
shall be solely responsible (on behalf of the owners) 
for the management, handling and navigation of 
the steamer.” Clause 25: “ If  from deficiency 
of men or stores, breakdown of machinery or any 
other cause the working of the steamer is at any 
time suspended for a period exceeding twelve 
running hours, pay shall cease for the whole of such 
and any subsequent period of whatever duration 
during which the vessel is inefficient.” Clause 26 : 
“ Throughout this charter losses or damages 
whether in respect of goods carried or to be carried 
or in other respects arising or occasioned by the 
following causes shall be absolutely excepted, 
viz., the act of God, perils of the seas . . . 
negligence, default or error of judgment of the 
pilot, master or crew or other servants of the owners 
in the management or navigation of the steamer.” 

The W arilda  was for some time used as an 
ordinary military hospital ship ; she was painted 
white, she carried lights, and she bore the white 
flag with a red cross as provided by the Geneva 
Convention of 1907 : (see The Ophelia, 1915, P. 
129) at pp. 138-140, affirmed in P.C. (13 Asp. 
Mar. Law Cas. 377; 114 L. T. Rep. 1067; (1916) 
2 A. C. 206), and Higgins on the Hague Peace 
Conferences, pp. 383-4.) Then occurred the 
outrages on hospital ships by German submarines, 
which awoke the indignation and horror of men. 
The British Admiralty was compelled to adopt 
protective precautions. On the 26th April 1917 
the following letter was written by the Ministry 
of Shipping to the petitioners : “ I  beg to inform 
you that circumstances have rendered it necessary 
to take steps for the protection of vessels engaged 
in cross-channel hospital service, and arrangements 
have accordingly been made for the W arilda  to 
be armed and painted grey. The vessel has been 
removed from the list of hospital ships and will in 
future be known as an ambulance transport, and 
will be treated in the same manner as a troop 
transport so far as her actual sailing is concerned.” 

Pursuant to the change of circumstance the 
W arilda  was painted grey with dazzle markings, 
the Red Cross flag ceased to fly and she steamed 
without lights. A 12-lb. gun was placed aft and 
two or three Royal Navy men were taken aboard 
for the purpose of working the gun if the need 
arose. She became subject to certain Admiralty 
orders and instructions made under the Defence 
of the Realm Regulations. Briefly put they were 
these. Her master was informed of the imperative 
necessity of showing no lights when at sea. She 
was to proceed without navigation lights. No 
unnecessary delay was to take place in effecting a 
passage from one port to another.

The following was a specific instruction: “ As 
far as possible the passage is to be made during the 
hours of darkness and at maximum speed compatible 
with safe navigation in order to elude submarine 
attack.” And this also : “ You are not to reduce 
speed in a fog except when near the land or 
approaching shoal water unless you consider it is 
absolutely imperative for the safety of the ship 
to do so.” And this too: “ If  a submarine is 
sighted by the escorting destroyer she will turn to 
attack. The transport is at once to turn away

from the submarine and steer a zigzag course 
unless she has an exceptional opportunity of 
ramming the submarine which she should at once 
take advantage of.” Finally this: “ You are 
warned that safety very largely depends on the 
absolute darkness of the ship and not showing 
a glimmer of light.” These were the instructions 
under which she worked at the time of the collision 
which gave rise to this litigation.

The W arilda  was a twin-screw steamship of 
7713 tons gross register and 426ft. in length. At 
the time of the collision her duties were to carry 
wounded from Havre to Southampton and occasion
ally to carry nurses or medical staff from Southamp
ton to Havre. At about four o’clock on the morning 
of the 24th March 1918 the Warilda, (acting under 
the instructions I  have referred to) was proceeding 
at her full speed af about 15 knots, and without 
any lights showing from Havre to Southampton. 
The weather was somewhat dark and hazy. She 
had on board about 600 wounded men with the 
usual staff of doctors and nurses.

Henceforward I  need only summarize very briefly 
the facts as found by Hill, J. in the Admiralty 
action of Owners of Steamship Pelingaudet v. Owners 
o f Steamship W arilda  (unreported), heard in Dec. 
1918. His decision was affirmed by the Court of 
Appeal and the House of Lords.

Whilst the W arilda  was steaming at full speed she 
sighted on the starboard bow the Pelingaudet, 
which was steaming at high speed with side lights 
dimmed. The W arilda  saw the Pelingaudet about 
half a mile away. She did not alter her course or 
speed till too late. She struck the Pelingaudet. 
The ships (it has been held) were “ crossing ” ships, 
and the W arilda  (it has also been held) was the 
“ give way ” of the two vessels.

Reg. 23 of the Collision Regulations 1910 (see 
Temperley on the Merchant Shipping Acts, 3rd 
edit., p. 634) provides: “ Every steam vessel 
which is directed by these rules to keep out of 
the way of another vessel shall on approaching 
her, if necessary, slacken her speed or stop or 
reverse.”

It  was suggested in the Admiralty action that the 
instruction I  have stated, viz., that “ As far as 
possible the passage is to be made during the hours 
of darkness and at maximum speed compatible with 
safe navigation,” was in conflict with reg. 23. 
Hill, J. held that “ there was nothing in the 
Admiralty instruction which justified the mainten
ance of the speed of the W arilda  in the way in 
which it was maintained.” In  the result he ruled 
that the W arilda  was guilty not of a mere error 
of judgment but of negligence, and that she alone 
was to blame for the collision. This view was also 
adopted by the House of Lords. The matter is 
therefore finally settled. Both the W arilda  and 
the Petingaudet were seriously injured by the 
collision.

The Pelingaudet was an ordinary British steamer 
of about 2540 tons gross register. She was on a 
voyage under Admiralty requisition from Shields to 
Rochefort laden with a cargo of coke. No German 
warship was seen by either vessel. There is no 
suggestion that any submarine was about to attack.

Upon these facts two broad questions were raised 
and ably argued before me:—(1) whether the 
W arilda  at the time of the collision was engaged in 
a warlike operation within clause 19 of the charter 
party T. 99 ; (2) whether (should the answer to the 
first question be yes) the injury to the W arilda  arose
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as a consequence of warlike operations or whether 
it may more properly be described as a consequence 
not of warlike operations but of the negligence of 
her master. I  recognise the difficulty of these 
questions, and the wide range of possible con
sequence which they may involve. I  frankly 
confess my diffidence in expressing a view upon 
matters which have caused embarrassment to the 
ablest judges, and which have led to a striking 
conflict of opinion.

The second question, I  may say, seems to me to 
be conspicuously distinct in some ways from the 
first.

Now, was the W a rild a  engaged in a warlike 
operation ? I t  is plain that the words “ warlike 
operation ” have a wider reach than the word 
“ hostilities ” : (see per Atkin, L.J. in B r i t a in  
S team sh ip  C om p any  L im ite d  v. T h e  K in g  (T he  
P etersham  case) (14 Asp. Mar. Law Cas. 507, at 
p. 511; 121 L. T. Rep. 553, 559 ; (1919) 2 K. B. 
670, at p. 695 ; and per Lord Atkinson in The  
Petersham  case (in the House of Lords) (ante, 
p. 58, at p. 62; 123 L. T. Rep. 721 ; (1921) 1 A. C. 
99, at p. 115). The phrase, it may be noted, is 
“ warlike operations ” and not “ operations of war.” 
Each phrase, indeed, is ambiguous in its stretch. In  
T h e  P etersham  and The M a t ia n a  cases (123 L. T. 
Rep. 721; (1921) 1 A. C. 99, at p. 133) Lord Wrenbury 
said in referring to words like those now in question : 
“ All the decisions have, I  think, proceeded, and in 
my judgment have rightly proceeded, upon the 
footing that the word ‘ hostilities ’ does not mean 
‘ the existence of a state of war,’ but means ‘ acts of 
hostility ’ or (to use the noun substantive which 
follows) ‘ operations of hostility.’ The sentence may 
be read ‘ all consequences of operations of hostility 
(of war) or operations war]ike (similar to operations 
of war) whether before or after declaration of war.’ 
To attribute to the word the longer meaning— 
namely, ‘ all consequences of the existence of a 
state of war ’—would give the expression a scope 
far beyond anything which one can conceive as 
intended. To define the meaning of ‘ operation ’ 
in this connection is, no doubt, a matter of great 
difficulty, and for the purpose of these cases is not,
1 think, necessary.”

The difficulty of definition acutely arises here. 
In  this litigation the whole point is as to the idea 
denoted or connoted by the words “ warlike opera
tions.” Lord Sumner said in A tto rney-G enera l v. 
A r d  Coasters L im ite d , L ive rp o o l and  L o n d o n  W ar 
B isks  In s u ra n c e  A sso c ia tio n  L im ite d  v. M a r in e  
U n d e n v rite rs  o f the S team sh ip  R ic h a rd  de L a rr in a g a  
(ante , p. 353, at p. 356; 125 L. T. Rep. 548 ; (1921)
2 A. C. 141, at p. 153): “ Operations in war and 
operations of war are not necessarily the same 
things.” This is a pointed and guiding remark.

Now a primary question to decide is whether the 
W a rild a  was a warship. The importance of this 
question arises from the decision of the House of 
Lords in the A r d  Coasters and L a rr in a g a  cases 
(ante, p. 353; 125 L. T. Rep. 548 ; (1921) 2 A. C. 
141). Those cases decide, I  think, (in substance) 
that practically every movement of a warship for 
the purpose of carrying out her war duties, is a 
warlike operation. This seems to follow the view 
of Atkin, L.J. in the Petersham  case (14 Asp. Mar. 
Law Cas. 507; 121 L. T. Rep. 553, 559; (1919) 
2 K. B. 670) where he said : “ I  incline to think that 
during war almost any action or movement of the 
combatant forces in the course of their combatant 
duties whilst exercised in the area of war could be

included in the phrase warlike operations.” See, 
too, the language of Lord Atkinson in T h e  Petersham  
case (ante, p. 58, at p, 62; 123 L. T. Rep. 721;
(1921) 1 A. C. 99, at p. 114). Thus a British 
warship patrolling the seas for German submarines 
is engaged in a warlike operation. So, too, if a 
warship be proceeding on a voyage to pick up 
another convoy: (see The A r d  Coasters and 
L a rr in a g a  cases (ante, p. 353; 125 L. T. Rep. 548 ;
(1921) 2 A. C. 141). If  the W a rild a  was a warship 
and was, at the time of the collision, fulfilling her 
duties as such, she was engaged in a warlike 
operation.

What is the test to apply ? I  can think of no 
other test than that which I  humbly stated in 
H a rr is o n ’s v. S h ip p in g  C on tro lle r (ante, p. 270 / 
124 L. T. Rep. 540 ; (1921) 1 K. B. 122, at p. 134) 
when I  ventured to say : “ The dominant features 
of the ship and the dominant object of her voyage 
must, I  humbly venture to think, be looked at.”

It  is true that the W a rild a  was painted grey and 
with dazzle colours. But so also were the majority 
of merchantmen. It  is true that she sailed without 
lights. So also did the majority of ordinary 
merchantmen. It  is also true that she had a gun. 
But so, too, had the majority of ordinary merchant
men. She also carried a few Royal Navy men. 
But as I  said in H a rr is o n ’s case (ante, p. 270 ; 124
L. T. Rep. 540 ; (1921) 1 K. B. 122, at p. 134): 
“ Many merchantmen during the war carried several 
Royal Navy men for the purpose of serving the 
protective guns, or for other reasons. Such fact 
would not, I  conceive, turn a merchantman into 
the equivalent of a man-of-war.”

See also the striking facts in The M a t ia n a  case 
(ante, p. 58 ; 123 L. T. Rep. 721 ; (1921) 1 A. C. 99). 
I t  is true that she might have tried to ram a sub
marine in order to save herself from a terrible fate. 
If  she had actually done so then the words of 
Lord Atkinson in that case (ante, p. 62 ; 123 L. T. 
Rep. 721 ; (1921) 1 A. C., at p. 115) would have 
applied. He said : “ Of course, if a merchantman 
chose to take combative action, such a,s attempting 
to ram an enemy submarine, that action w o u ld ,  
while it lasted, be a 1 warlike operation. ’ ”

I  may venture to say that a civilian does not 
become a soldier merely because he protects himself 
from an attempt at murder. Looked at broadly, 
the features of the W a rild a  were those of a hospital 
ship only. She was fitted as such, and she carried 
600 wounded with doctors and nurses. In  hull, 
fittings, crew and arrangements she was nothing 
but a hospital ship.

What was the object of her voyage ? Was it 
offence ? Clearly not. Her one aim was to carry 
the wounded safely to England. To borrow 
the language of Lord Cave in B r i ta in  Steamship 
C om pany L im ite d  v. The K in g  (ante, p. 59 ; 123 
L. T. Rep. 721 ; (1921), A. C. 99, 108). She was 
proceeding upon a peaceful mission and her desire 
was not to engage in but by all means to avoid 
warlike operations. I  do not overlook the Admiralty 
instructions under which she sailed. But was the 
object of those instructions to turn her into a vessel 
of offence ? I  think not. The object was the 
very opposite. Their very aim was to enable her 
to reach England as peacefully and expeditiously 
as she could—and to give her the greatest possible 
safety as a hospital ship. The character of the ship 
was not changed. Everything done was to secure 
her a greater immunity. To alter slightly the word
ing of Duke, L.J. in The M a lia n a  case (14 Asp-
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Mar. Law Cas. 507, at p. 510 ; 121 L. T. Rep. 553 ; 
(1919) 2 K. B., p. 690) she never lost her character 
of a hospital ship carrying wounded. The nature 
and purpose of the vessel is, I  think, rightly 
described in p. 5 of the petition of right as follow's : 
Par. 5 : “ The W a rild a  was afterwards employed 
by the British Government in carrying wounded 
from Havre to Southampton and occasionally 
carrying nurses or medical staff from Southampton 
to Havre ; the navigation of the ship was in charge 
of the master, but he received orders from the 
Admiralty, or their authorized officers as to light, 
speed, and route.” If  the W a rild a  had been a 
transport in the ordinary sense, I  presume that 
she would either have acquired the status of a 
■warship, or at all events be engaged in a warlike 
operation. But a transport filled with armed men 
seems wholly different from a hospital ship filled 
with wounded men. That an ordinary transport 
may be deemed a warship, see per Lord Atkinson 
in The Petersham  case (ante, p. 62; 123 L. T. Rep. 
721 ; (1921) 1 A. C. 99, at p. 114), where he says: 
“ The transfer of the combative forces of a power 
from one area of war to another, or from one part 
of an area of war to another part, for combative 
Purposes, would, I  think, be a warlike operation.” 
(See also H a rr is o n ’s case, ante, p. 270 ; 124 L. T. 
Rep. 540; (1921) 1 K. B. 122, at p. 133.) The 
W a rild a , I  hold, was not a transport in any fair 
sense of that word. So far as her belligerent 
features were concerned they seem to me to be less 
marked than those of many a merchantman in the 
course of the war.

The case of T h e  B r i t is h  S team sh ip  C om pany  
(T he  S t. O sw ald) v. The K in g  (14 Asp. Mar. Law Cas. 
270, 404 ; 118 L. T. Rep. 640 ; (1918) 2 K. B. 879) 
Was referred to in the argument before me. 
That case is fully dealt with by Lord Atkinson in 
The P etersham  case (ante , p. 62 ; 123 L. T. Rep. 
721 ; (1921) 1 A. C. 99, at p. 116). As the noble 
Lord there points out, the St. O sw ald  was, at the 
time of her loss, engaged in a warlike operation, 
namely, in carrying some of the combative forces 
of the Crown from Gallipoli (upon its evacuation) 
to some other destination. ¡She collided with the 
Trench warship S u ffre n , which was itself engaged 
?t the very time in carrying out warlike operations 
m an area of naval warfare. The S t. O swald case 
(sup .) is, therefore, wholly different to the present.

Mr. Dunlop, in the course of his argument for 
the petitioners, presented an ingenious contention. 
Briefly put it ran thus. To remove the wounded 
Rom the area of active war eases the position of 
the belligerent. It  leaves him freer for action. To 
cure the wounded (if cure can be made) turns an 
mefficient unit into a fighting man. Therefore the 
conveyance of wounded for the purpose of cure is 
11 warlike operation.

I  appreciate the argument but I  cannot adopt it. 
tt seems to me to reject the distinction between 
Warlike operations and acts done in the course of 
a war. If  the contention be correct then every 
ship which carries doctors, nurses or medical stores 
18 engaged in a warlike operation. For the object 
°I those persons and things is to restore wounded 
soldiers to health. Indeed, it would follow that 
eVery hospital ship is necessarily engaged in a 
Warlike operation. So, too, every chaplain who 
8!Ves solace to the wounded, and every entertainer 
'vho brightens the camp with humour would legally 
;*e engaged in a military operation. They help

restore health and spirits. I  cannot so hold. 
Vol. X V ., N , S.

I  recognise the difficulty of defining where warlike 
operations end and other operations begin: (see 
the illustration given by Lord Atkinson in The  
Petersham  case (ante, p. 62 ; 123 L. T. Rep. 721 ; 
(1921) 1 A. C. 99, at p. 114), and by Atkin, L.J. in 
T h e  P etersham  case (14 Asp. Mar. Law Cas. 507, at 
p. 511 ; 121 L. T. Rep. 553, 559 ; (1919) 2 K. B., at 
p. 696). But if Mr. Dunlop be right his ratio can 
only be that indirect assistance given to the further
ance of British war interests is in itself a warlike 
operation.

Take, however, the case of T h e  P etersham  (ante, 
p. 58 ; 123 L. T. Rep. 721 ; (1921) 1 A. C. 99). She 
was under Admiralty requisition when lost. She 
carried a cargo of iron ore. For what purpose was 
the ore to be used ? Mainly, I  conceive, for the 
purposes of the war. But can it be said that she 
was, when carrying the cargo, engaged in a warlike 
operation ? Surely not. If  Mr. Dunlop be right, 
then, the decision of the House of Lords in The  
P etersham  case (su p .) must have been erroneous. 
So, too, of T h e  M a t ia n a  case (ante, p. 58 ; 123 L. T. 
Rep. 721 ; (1921) 1 A. C. 99). She carried cotton. 
Cotton can be used for the clothing of troops. 
Indeed, in the very case now before me, the 
P etingaude t was under Admiralty requisition and 
was carrying a cargo of coke which I  presume was 
for the use of the Navy. Yet even the ability and 
ingenuity of Mr. MacKinnon, K.C., Mr. Dunlop,
K. C. or Mr. Dumas has not led them to suggest 
that the P etingaude t was engaged in a warlike 
operation. Investigations analogous to those in 
The K im  (14 Asp. Mar. Law Cas. 178 ; 113 L. T. 
Rep. 1064 ; (1915) P. 215) have not as yet been 
made in litigation like the present.

I t  follows from what I  have said that I  find 
myself unable to adopt the view apparently taken 
by Bailhache, J. in P . a n d  0 .  B ra n c h  Service v. 
C om m onw ealth S h ip p in g  Representative (38 Times
L. Rep. 93 ; affirmed in C. A. 38, Times L. Rep. 93) 
He there held that a merchant vessel carrying 
ambulance wagons was engaged in a warlike 
operation. I  entertain a very deep respect for 
the opinion of that learned and experienced judge, 
but I  feel bound to form a different opinion after 
considering the able arguments addressed to me. 
I  fully share the doubts expressed by Rowlatt, J. 
in A t la n t ic  T ra n s p o rt C om p any  v. D ire c to r o f  
T ra n s p o rts  (38 Times L. Rep. 160).

I  hold that the W a rild a  was not a warship, and 
that she was not engaged in a warlike operation. 
I t  is therefore not strictly necessary to determine 
the materiality of the question of negligence. That 
question, however, was so fully argued before me 
by counsel for the petitioners and by Mr. Raeburn, 
K.C. for the Crown, that I  ought briefly to express 
my opinion upon it. The material words are “ All 
consequences of hostilities or warlike operations.” 
The word “ consequence ” is closely interwoven 
with the notion of causation.

It  was submitted by the petitioners that if the 
W a rild a  suffered injury whilst engaged in a warlike 
operation, the question of negligence was immaterial. 
I t  seems that in certain cases negligence may be, 
for some purposes, immaterial; for example, if 
an ordinary merchantman be struck by a warship 
whilst the latter is patrolling for submarines, it 
may be immaterial (for the purpose of such words 
as those now in question) that the warship was also 
guilty of some act of negligence contributing to the  
injury to the merchantman. Compare the 
judgment of Roche, ,J. in C harente S team sh ip

3 Y



530 MARITIME LAW CASES.

K .B .  Drv.j A d m i r a l t y  C o m m is s io n e r s  v . O w n e r s  o f  S t e a m s h ip  V o l u t e  ;  T h e  V o l u t e . [H. o f  L.

C om p any  y . D ire c to r  o f T ra n sp o rts  (38 Times L. 
Rep. 148 ; affirmed in C. A., 38 Times L. Rep. 434).

But the present facts are quite different. The 
question does, I  think, arise directly as to whether 
it was the warlike operation (if the W a rild a  was so 
engaged) or the negligence of the master which led 
to her injury. Now, if H ill, J. and the House of 
Lords held that the W a rild a  was guilty of negli
gence, and was alone to blame for the collision, is 
this finding of negligence material ? No express 
decision on the point exists. I t  is of value, how
ever, to observe the cases where the point arose 
incidentally.

In  the S t. O sw ald case (su p .) the Attorney-General 
expressly abandoned any charge of negligence 
against either of the vessels concerned: (see per 
Swinfen-Eady, M.R., 14 Asp. Mar. Law Cas. 270, 
at p. 272; 118 L. T. Rep. 640; (1918) 2 K. B., 
at p. 883). Duke, L.J. clearly points out in the 
same case that no case of negligence on the 
part of either vessel was set up by the Crown. In  
T h e  P etersham  and M a t ia n a  cases (su p .) it was 
stated in plain language by the noble lords, that 
none of the vessels concerned were guilty of 
negligence: (see, for example, per Lord Cave and 
Lord Atkinson, ante, p. 58; 124 L. T. Rep. 540 ; 
(1921) 1 A. C. 99, at pp. 101, 105, and 117). So, 
too, in the A r d  Coaster's case the arbitrator had 
expressly found that neither vessel was to blame: 
(see per Bankes, L.J., ante, p. 46, at p. 47; 123 
L. T. Rep., at p. 487 ; (1920) 3 K. B., at p. 70).

I t  would appear, therefore, that the highest 
authority regards the question of negligence as 
material, and this, I  think, was the view of the 
Court of Appeal in the unreported case of I n u i  
Oom ei K a is h a  v. B e rn a rd o  A tto lic o , on the 7th Feb.
1919. The reason was, I  conceive, put clearly by 
Scrutton, L.J. in The S t. O sw ald  case (sap.) where he 
said that the military operation must be the direct 
or dominant cause of the loss. If  the petitioners 
were correct in their argument, then it would 
matter not how gross the negligence was which led 
to the injury. I t  seems to me that the contention 
of the petitioners here is opposed to the principle 
of the basic decision of lo n id e s  v. U n iv e rs a l M a r in e  
In su ra n ce  C om p any  (1 Asp. Mar. Law Cas. (0. S.) 
253; 8 L. T. Rep. 705 ; 14 C. B. N. S. 259), and the 
principle there indicated. I  do not gather that the 
reference by Erie, C.J. (1 Asp. Mar. Law Cas. 
(O. S.) 253 ; 8 L. T. Rep. 705 ; 14 C. B. N. S., at 
p. 286) to “ unskilful navigation ” was dissipated 
(as to the materiality of negligence) by Lord 
Sumner (ante, p. 62; 123 L. T. Rep. 721; (1921) 
1 A. 0., at p. 130). The noble lord, I  think, 
merely explains the dictum of Erie, C.J. If, 
then, negligence be material (as I  hold) in such 
a case as the present, the only question seems to 
be whether the hurt to the W a rild a  was caused 
through the negligence of the master or through a 
warlike operation—if such was the operation 
(contrary to my own view)—in which the W a rild a  
was engaged. The question of “ cause ” may 
often be difficult. As Lord Shaw felicitously said 
in L e y la n d  S h ip p in g  C o m p a n y  L im ite d  v. N o rw ic h  
U n io n  F ir e  In s u ra n c e  S oc ie ty  L im ite d  (14 Asp. Mar. 
Law Cas. 258, at p. 263 ; 118 L. T. Rep. 120; 
(1918) A. C. 350, at p. 369): “ Causation is not a 
chain, but a net.” A concise statement of several 
weighty dicta with respect to causation will 
be found in the judgment of Duke, L.J. in the 
St. O sw ald case (sup .). I t  is well said by Sir 
Frederick Pollock in his work on Torts, 11th edit.,

p. 36, that “ The lawyer cannot afford to adventure 
himself with philosophers in the logical and meta
physical controversies that beset the idea of cause. 
See, too, per Bankes, L.J., in P o le m is  v. F u r n e s s ,  
W ith y , a n d  Co. L im ite d  (ante, 398, at p. 399; 126 
L. T. Rep. 154 ; (1921) 3 K. B. 560, at p. 570).

In  the present case, I  respectfully adopt the words 
of Lord Sumner in W d d -B lu n d e ll v. Stephens (123 
L. T. Rep. 593 ; (1920) A. C. 956, at p. 983), and I  
ask the question what was the “ direct cause ” °* 
the injury to the W a rild a  ? In  my opinion, the 
direct cause was the negligence of her master. 
Unless this be so I  do not see how the House nr 
Lords could have held that she was responsible f°r 
the whole damage to the P etingaudet. The warlike 
operation (if it was one) did not cause the loss- 
The negligence of the master was more than * 
causa m agna el g rav is . I t  was the new, independent 
dominant, and directly operative cause of the 
collision.

For these reasons, I  hold that the petitioners fan- 
Ju d gm en t f o r  the Crow n.

Solicitors for the suppliants : P a rk e r, O arre tt, and 
Co.

Solicitor for the Crown : The T re a s u ry  S o lic ito r.

fëouse of Horiig.

T h u rsd a y , Dec. 15, 1821.
(B e fo re  Lords B i r k e n h e a d , L.C., C a v £ ,  F i n l a V.

S h a w , a n d  P h i l i .im o r e .)

A d m i r a l t y  C o m m is s io n e r s  v . O w n e r s  o f  St e a M ' 
s h ip  V o l u t e  ; T h e  V o l u t e , (a)

O N  A P P E A L  FR O M  T H E  C O U R T O F A P P E A L , E N G L A !*0 '

C o llis io n — C o n tr ib u to ry  negligence— M a r it im e  Con
ven tions  A c t 1911 (1 2 Ceo. 5, c. 57), s- *
(a ) (&)•

The question  o f  c o n tr ib u to ry  negligence m ust be deal 
w ith  somewhat b ro a d ly  an d  u p o n  common-sense 
p r in c ip le s  as a  j u r y  w ou ld  p ro b a b ly  deal with d.

I n  estab lish ing  l ia b i l i t y  f o r  c o llis io n  a t sea, i f  a  clear
l in e  can  be d ra w n  between the acts o f  negligence of
tw o  vessels, the subsequent act o f  negligence is  the 
o n ly  one to  look to. There are cases where the tio° 
acts o f  negligence come so closely together and tn 
second act o f  negligence is  so m ixe d  u p  w ith  tn 
state o f th in g s  brought about by  the f i r s t  act that tn  
p a r ty  secondly negligen t, w h ile  no t he ld fre e  f f ° f f  
blam e u n de r the  ru le  in  The Bywell Castle, m ig  l t ’ 
on  the other hand , in voke  the p r io r  negligence 
being p a r t  o f  the cause o f  the c o llis io n  so as 
m ake i t  a  case o f  co n tr ib u tio n . ,

A  c o llis io n  occurred between the V., a n  o i l  la n k  vesS ’ 
the lead ing  vessel o f  a  convoy, a n d  the R., o destroys'r, 
the escort on  the s tarboard hand. I f  the V- , 
s ig na lled  a s  she shou ld  ha re  done before she 
there w o u ld  have been no co llis io n  ; i f  the R- "  r 
no t gone f u l l  speed ahead a fte r the p o s it io n  -> 
danger brought about by  the a c tio n  o f  tbs 
arose there w o u ld  have been no co llis io n . t

H e ld , th a t there was no t a  su ffic ien t separation J 
tim e , p lace , o r c ircum stance between the negl'9  ̂
n a v ig a tio n  o f  the R. a n d  tha t o f  the V. to m a le

la )  Repartee! b y  W. C Sa n d f o r d , Esq.. B a rris te r“
i i K V * .
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r ig h t to trea t the negligence o f  the R. as the sole 
cause o f  the co llis io n  a n d  tha t both sh ips  m ust be 
held to  have been eq ua lly  to blame.

The la w  o f  co n tr ib u to ry  negligence a t sea reviewed a n d  
a p p lie d .

Ju d g m e n t o f  the C o u rt o f  A p p e a l, h o ld in g  the R. alone  
to  blam e, and  a f f irm in g  the ju d g m e n t o f  the 
P re s id e n t, reversed.

A ppeal from the judgment of the Court of Appeal 
affirming the judgment of Duke, P., who found the 
R adstock alone to blame.

St a t e m e n t  o f  Cl a i m .
1. The plaintiffs have suffered damage by reason of 

a collision between H.M.S. Radstock and the defen
dants’ steamship Volute, which was solely caused by 
the negligent navigation of the Volute by the defen
dants or their servants as hereinafter appears.

2. Shortly before 3.51 a.m. on the 12th April 1918, 
the Radstock, a destroyer of 1173 tons, 276ft. long, 
and fitted with engines of 27,000 H.P.I., and manned 
by a crew of eighty-five hands all told, was, whilst 
engaged as one of two escorts to three vessels of which 
the Volute was one, in about lat. 56°35'N. and long. 7° W. 
The wind was W. by S., force 1 ; the, weather was 
oalm ; and the tide was setting to the N.W. of a force 
of about one knot. The convoy was proceeding on a 
course of N. 44° W., and wa3 making about eight 
knots. The Volute was leading the convoy with 
another vessel on her port beam and a third astern of 
her. The Radstock was proceeding on a course of
N. 44° W. by compass at a speed of about eight knots 
and was about two points abaft the starboard beam 
of the Volute and about three cables distant from her. 
The Volute carried a dim stem light only, which at the 
material time was not open to the Radstock;  the 
Radstock carried no lights. A good look-out was 
being kept on board the Radstock.

3. In these circumstances those on board the 
Radstock observed the Volute altering her course to 
starboard without sounding one short blast as she 
had been directed to do when making an alteration of 
course. The helm of the Radstock was immediately 
ordered hard-a-port. When the helm had been got 
over ten degrees the steering gear jammed. The 
revolutions of the engines of the Radstock were 
increased so as to give her speed of twenty knots, but 
the Volute coming on at a considerable rate of speed 
with her stem struck the port side of the Radstock in 
the way of the engine-room, doing her considerable 
damage.

4. A good look-out was not being kept on board the 
Volute.

5. The Volute improperly failed to indicate by the 
appropriate signal, which she had been directed to 
give, that she was making an alteration of course.

6. The Volute improperly failed to slacken her 
speed or to stop or reverse her engines or to do so in 
due time.

7. The Volute improperly failed to comply with 
arts. 28 and 29 of the Regulations for Preventing 
Collisions at Sea.

D e f e n c e .
1. The defendants deny that the collision mentioned 

in the statement of claim was caused or contributed 
to by the negligent navigation of the Volute, and say 
that the same was solely caused by the negligent 
navigation of H.M.S. Radstock by those in charge of 
her, as hereinafter appears. Save as is hereinafter 
expressly admitted, the defendants deny each and 
every allegation in the statement of claim contained.

2. Shortly before 2.56 a.m. on the 12th April 1918 
the Volute, a steel screw steamship belonging to the 
Port of London, of 4500 tons gross and 3290 tons net 
register, of 347ft. in length, fitted with engines of 
357 H.P. nominal, and manned by a crew of forty- 
five hands all told, was off Oversay Light on the West

Coast of Scotland in the course of a voyage from 
Hampton Roads, Chesapeake, to Scapa Flow, laden 
with a full cargo of oil. The weather was fine and 
clear, the wind variable of little or no force, and the 
tide unknown. The Volute, together with two other 
vessels, was proceeding in convoy escorted by two 
destroyers, of which one was H.M.S. Radstock. 
Instructions had been received that the Volute was 
to be responsible for the navigation of the convoy, and 
that a course was to be set from a position one and a 
half miles East Magnetic from Altacarry Head to pass 
at least twelve miles West True from Oversay Light, 
and to continue to a given position, from which a 
course should be set for the South Coast of Mull. The 
Volute, having passed Oversay Light at the required 
distance, was on a course to comply with the above 
instructions, and was making about eight knots. 
According to instructions, no vessels in the convoy 
were exhibiting lights, with the exception of the Volute, 
which was exhibiting a shaded stem light only. A 
good look-out was being kept on board the Volute.

3. In these circumstances, when Oversay Light was 
observed to be distant about seventeen miles, and 
and bearing S. 85 E. true, the whistle of the Volute 
was sounded one short blast, and after receiving a 
reply of one short blast from the other vessels in the 
convoy, her helm was ported. At about the same 
time H.M.S. Radstock was seen distant about a quarter 
of a mile, and bearing on the Volute's starboard bow, 
but her movements were not specially observed, as 
instructions had been received that the Volute was 
not to pay heed to the movements of the escorting 
destroyers. The other vessels in the convoy ported 
their helms to conform with the course of the Volute, 
and the Volute, having got on her appropriate course, 
her helm was steadied, but shortly afterwards it was 
seen that H.M.S. Radstock, instead of altering her 
course to starboard to conform with the course of the 
convoy and to keep out of the way of the Volute, was 
shaping to cross the bows of the Volute, causing 
imminent risk of collision. The engines of the Volute 
were immediately stopped and put full steam astern, 
and her helm was starboarded, but notwithstanding 
these measures, the port side of H.M.S. Radstock 
abaft the midship line struck the stem of the Volute, 
doing considerable damage.

4. Those in charge of H.M.S. Radstock negligently 
failed:—(a) To keep a good look out; (6) to conform 
with the alteration of helm made under instructions 
by the Volute; (c) to keep clear of the Volute; (d) to 
ease, stop, or reverse her engines in due time or a,t a ll;
(e) to port her helm in due time to avoid a collision; 
(/) to indicate her manoeuvres by the appropriate or 
any whistle signal; (g) to comply with arts. 27 and 29 
of the Regulations for Preventing Collisions at Sea.

5. Alternatively the said collision was due to the 
conditions under which the vessels were navigating, 
and could not have been avoided by the exercise of 
ordinary and reasonable care and nautical skill on the 
part of those in charge of the Volute.

The following statement of facts is taken from the 
judgment of Duke, P., in the Admiralty Division :

“ The collision which is in question in this case 
occurred under circumstances which illustrate, as 
vividly as any set of circumstances could do which 
have come under my notice for a long time, the 
conditions under which the commerce of this 
country was being carried on at the height of the 
war. It  is impossible that a story such as we have 
had here to-day in the course of this trial should not 
excite the sympathies of all who heard it, for both 
the men of the Navy and the men of the Merchant 
Service who were engaged in the services which 
were being performed on the night of the 11th April of 
last year, or, rather, in the early morning of the 
12th April, when this collision occurred. The 
Atlantic Convoy had reached the north east coast of
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Ireland upon the night of the 11th April and during 
the day of the 11th April it had warded off, at any 
rate, nine submarine attacks. The point on the 
Irish coast to which the course of the Atlantic 
Convoy was directed was a point to which it was 
notorious at that time, among those who knew of 
the movements of merchant ships, that mercantile 
traffic was customarily directed; and during the 
day of the 11th April there had been nine submarine 
attacks which were known of at that point, as the 
result of which vessels of His Majesty’s fleet had been 
either disabled or sunk as well as other serious 
damage inflicted by torpedo attack. The com
manding officer of the torpedo boat destroyer 
Radstock—whioh is a boat under the control of the 
Commissioners of the Admiralty, who are plaintiffs 
in the suit—had been on his bridge for forty hours, 
and then when night fell, and the convoy here in 
question had been detached from the Atlantic 
Convoy and was making its way to the west coast 
of Scotland in comparatively narrow waters, he 
was able to lie down on his settee in his chart room 
for a short time, kept awake, as he was, by wireless 
signals and by all the variety of duties winch called 
for his attention. As far as the commander of the 
merchant vessel is concerned, he had been vice
commodore of the Atlantic Convoy on his way over 
and he had come through the perils of the 
11th April. He was a man who evidently had 
suffered in his health by the strain which he was 
undergoing at that time, and at the time in question 
he also was lying down in his chart room, taking a 
short spell of rest during a time when the zigzagging 
had ceased because of the comparative relaxation of 
risk, and the smaller convoy which was here in 
question was making its course under the orders 
which Commander King had given on the evening of 
the 11th April.

“ I t  is under circumstances of that kind that the 
facts occur of which witnesses come here to-day to 
speak with a recollection particular enough and 
certain enough to make the basis of a legal decision.
I  am quite sure that neither on the one side nor the 
other would it be supposed that, having come to a 
conclusion upon questions of fact here, on the 
narrow difficult problem, I  have any doubt at all 
about the integrity of those who have come to give, 
according to their belief, their respective accounts of 
the events which transpired in connection with this 
collision. I  have no doubt about the integrity of 
the witnesses in this case ; and that, as may be 
supposed, adds to the difficulties of the case. But I  
should not like that men who come here, and in a 
court of law have their evidence examined, and 
invite a decision on the facts one way or another, 
should suppose that the enormous difficulties of 
the service which they were rendering at that time— 
difficulties which might affect the capacity of other 
men for particular observation in critical circum
stances—were not fully appreciated by the judge 
whose duty it is to give a decision in the face of a 
direct conflict of fact.

“ The material facts with regard to this matter may 
be set forth without any very great difficulty. 
The flotilla which is here in question, as I  have 
said, had broken away from the Atlantic Convoy on 
the 11th April. The escort was in charge of 
Commander King of the R adstock ; and that small 
convoy of three oil tank ships was making its way 
up the west coast of Scotland in order to come round 
to Scapa Flow. A point had been given at which 
there was to be a change of course. Two courses

have been spoken of which had been set—one a 
course of N. 32 W., and the other a course of N. 44W- 
At a point on the S.W. of the Island of Islay, and 
within a certain distance of it, it was the business of 
the Commodore of the small convoy of three ships 
to change the course of the convoy, and to change his 
course which was very little different from N.W.—" 
into a course which was practically N.E. Those 
were the instructions he had, and he had received 
those instructions by semaphore from the Radstock 
on the previous evening. The instructions had been 
written down in the signal book of the Radstock 
and the commander of the Volute, had them definitely 
written down as he received them. I t  is to the 
credit of the merchant ship as well as of the ship of 
the Fleet, that there is not the least discrepancy as 
to the instructions which were then given. The 
master of the V olute  afterwards communicated by 
one of his officers—the officer of the watch at the 
moment—with the officer of the watch at the 
moment on board the R adstock with regard to the 
movements of the escort during the night, and 
received an answer. I  have said in the course of this 
hearing that in my opinion—with the concurrence 
of my assessors—that was an answer which did not 
absolve those responsible on the V olute  from taking 
all proper and necessary care in their navigation to 
see that they did not put themselves and the R o d ' 
stock into a position of mutual peril. I t  was a 
perfectly natural inquiry to make, and a perfectly 
natural answer to give; but it did not absolve those 
in charge of the V olute  from any of their obligations 
to take care with regard to the Radstock. The orders 
which were given so far as they are material, were 
first of all as to the courses which I  have indicated, 
and then to the effect that upon reaching the 
indicated point the V olute should signify to the other 
vessels of the convoy her intended change of course 
by the proper steam signal. The intended change 
of course was a course to starboard ; she was going 
to change from a course which was very nearly
N.W. to a course of N.E., and she was to give the 
suitable indication of her intention to change that 
course. The relative positions of the vessels were 
defined, and the position of the R adstock was on the 
starboard side of the convoy. The exact position 
is not material at this moment. The V olute , it was 
defined, ‘ will lead, L a u re l L e a f on port beam, and 
T h e rm id o r astern of V olute . Destroyers will zigzag 
either side ’—that is during the day—* V olute  is to 
be responsible for navigation and has to sound 
necessary blasts when altering course. Ships are to 
keep as close to each other as possible and are to 
show no light except V olute , who is to show a shaded 
stern light. Ships will not zigzag after dark, speed 
will be eight knots.’ The appointed place was 
reached and it was the business of the officer who 
was in charge of the navigation of the V olute  to g>ve 
his steam signal and to change his course moderately 
in the manner in which a change of course must be 
made by those who are in charge of vessels in convoy- 

One of the questions in this case is as to whether 
the V olute  before making the change—which she 
undoubtedly made—gave the steam signal. I  ^  * 
deal with that presently. There is no question that 
the V olute  made the change of course, and she coni' 
pleted the change of course for all practical purposes- 
I t  may be that there was a point or something le®9 
than a point lacking of the complete change of course, 
but for all practical purposes—so far as the even 
of the collision is concerned—she completed he 
change of course. When she had completed her
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change of course she found herself in a position with 
regard to the R adstock, and the R adstock found 
herself in a position with regard to the V o lu te , 
in which a collision was inevitable. There was some 
management of the vessels on each side—some 
skilful management—and as the result of the 
combined operations, and of the courses on which 
the vessels were, the V olu te  struck the R adstock  
opposite her engine room. Her stem penetrated 
almost to the port engine of the R adstock, and the 
R adstock was very seriously damaged. Fortun
ately she got into a port of refuge under the steam 
of her starboard engine, but had not there been 
management at the point of time immediately 
before the collision, there seems to be very little 
doubt that she must have been sunk. She was 
struck with a blow of the force that would be 
delivered by a tank steamer of, it is said, 7000 or 
8000 tons burden, being as she was fully laden, 
but at any rate by a vessel having a very great 
weight to impart momentum to any blow which 
might be struck by it, a blow which in this case fell 
short of running the R adstock down, but which 
penetrated to the proximity of her port engine.

The President held the R adstock alone to blame 
on the ground that her look-out was defective, 
and that, when the course of the V olu te  was 
observed, the R adstock failed to take proper 
measures to prevent the collision.

The Court of Appeal (Lord Sterndale, M.R., 
Atkin and Younger, L.JJ.) affirmed the decision of 
the President.

R aeburn , K.C. and B a llo c h  for the Admiralty.
Stephens, K.C. and C arp m ae l for the respondents, 

the owners of the Volute .
The House, having taken time to consider, gave 

the following judgments allowing the appeal.
Lord B i r k e n h e a d , L.C.—This action was brought 

by the Lords Commissioners of the Admiralty 
against the owners of the steamship V olute for 
damage suffered in a collision between the Radstock, 
a destroyer, and the V olute , an oil tank ship, which 
occurred shortly before 4 a.m. on the 12th April 
1918 off the West coast of Scotland.

On the occasion in question, the R adstock was 
one of two destroyers in charge of a convoy of three 
oil tank vessels, and the ships were proceeding in 
this order: The V olu te  was the leading merchant 
■vessel, having one of her consorts on the port hand 
and one astern. The R adstock was the escort on 
the starboard hand, and the U n d in e , another des
troyer, was the escort on the port hand. The 
station distances between the merchant vessels 
Were two cables and between the destroyers, and 
the merchant vessels three cables. The V olute  
was made the leader of the convoy and had instruc
tions when to alter her course. She was to be 
responsible for the alteration and was to sound the 
necessary short blast helm signals when altering 
course. She was directed to alter course to port 
a little before midnight, and she starboarded her 
belm and blew the appropriate signal of two blasts, 
Which was answered as intended by the other 
vessels of the convoy, and the course was altered 
Without mishap.

On this altered course, N. 44 degrees W., the 
vessels then proceeded till a particular bearing of 
the Oversay Light was reached, when it would be 
right for the course to be altered about seven points 
to starboard, from N. 44 W. to N. 32 E., and this 
the V olu te  proceeded to do. She ought to have

signified this very striking alteration by the blowing 
of a short blast of her whistle. Whether she did 
so was a serious matter in dispute at the trial. The 
night was dark, and no lights were being carried 
except that each vessel in the convoy carried a 
shaded stern light.

The R adstock, whose officer and crews said that 
they heard no whistle, did not alter course when the 
V olute  ported her helm and the result was that a 
position of danger arose. Only the master of those 
on board the V olu te  was examined, and he, though 
awake and in the chart room, was not on the bridge 
till the last moment ; their Lordships do not pre
cisely know at what stage and in what circumstances 
those on hoard the V olu te  realised that there was 
going to be a collision. But there was some 
evidence which will be dealt with later that she 
stopped and reversed her engines before the 
collision. She also pleaded that she hard-a- 
starboarded. Her master says that when he came 
to the bridge the helm was amidships, but it is 
hardly possible that she checked her port helm 
as the collision is agreed at a right-angled blow, 
and the Radstock, though her helm jammed, had 
ported somewhat.

As far as the R adstock is concerned, the evidence 
was that the first they knew of the approach of the 
V olute was a report about two minutes before the 
collision from the port look-out that the V olute  
was altering to starboard. She was then seen to he 
at a good distance—three to four points on the 
port bow ; the helm of the Radstock. was altered 
hard-a-port, but jammed when it had got to ten 
degrees, and the officer in charge then gave the order 
to increase the speed of the Radstock, which had 
been proceeding at the convoy speed of eight 
knots, up to a speed of twenty knots. I t  was 
agreed that the two vessels came into collision at 
about right angles, the port side of the Radstock  
in the engine room, just abaft amidships, and the 
stem of the V olu te , the Radstock having at the time 
of the collision attained to a speed of about 
eighteen knots. Great damage was done to the 
Radstock, but she did not sink, and ultimately got 
into port.

As the trial of the case proceeded, it became clear 
that there were only two questions of fact in dispute, 
though there might be much discussion as to the 
actual or probable consequences of the various 
manœuvres. These two facts were whether the 
V olute did or did not blow a whistle as the appro
priate helm signal, and whether she did nor did 
not stop and reverse her engines and if she did, 
when.

I  will take the latter point first. It  was urged 
on behalf of the V olute that she must have reduced 
her speed and reduced it considerably. Otherwise, 
with her momentum and a right-angled blow, and 
the not very stout scantling of the Radstock, she 
would have cut so far as to cause the R adstock to 
sink. This is a very unsafe point to rely on, unless 
there has been some careful scientific calculation 
of forces, and one of the assessors who assisted 
your Lordships has stated on consideration that he 
thinks no conclusion could safely be drawn from 
the fact that the R adstock was not sunk. But there 
is the evidence of the master of the V olute , who 
says that he heard the telegraph ring before the 
collision, and that of the captain of the Radstock, 
who says, in answer to Question 78, “ The Volute  
appeared to me to be stopped, nearly stationary, 
and I  believe going astern.” I t  was suggested,
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and is possible, that as he came on deck on the 
impact, he may have meant to refer to her action 
after the blow was struck, but upon the whole, 
I  think it would be safer for your Lordships to 
conclude that the V olu te  did stop and reverse her 
engines in sufficient time to save her from blame 
in this respect, particularly as this was the view 
both of the learned President who tried the case 
and of the members of the Court of Appeal.

As to the other issue of fact about the whistle 
signal, the matter stands in this way: The 
President believed that the signal was given and 
he therefore held the E adstock to blame. He also 
held that she was to blame for going full speed 
ahead. The judges of the Court of Appeal were 
evidently in great difficulty on the subject of the 
whistle. The Master of the Rolls dealt with the 
oase on the assumption that the whistle was not 
sounded, while at the conclusion of his judgment 
he thought it beet to express no opinion as to the 
conclusion of fact which the President came to 
on that point. The Lords Justices did not decide 
the point, but gave a very strong indication of 
their opinion that the whistle was not blown. It  
became unnecessary, however, in the opinion of all 
three members of the Court of Appeal, to come to 
a decided conclusion as to the whistle, because 
they thought that even if it was not blown, never
theless the R adstock was to blame and alone to 
blame for the collision.

Your Lordships, after a careful examination of 
the evidence, are all, I  believe, convinced that the 
signal was not given. The only witness for the 
V olute  was the master. He no doubt said that the 
second officer, whom he had left in charge, had 
instructions to blow one blast, to listen to the other 
steamships to see that they answered before the 
course was altered and to port slowly, and that he 
in his chart room heard one blast blown and 
answered by the other steamships. He further 
says that after the impact he stopped his engines, 
which were working astern to keep the two ships 
together, and then when he backed out he blew 
three short blasts, the appropriate signal for going 
astern, no such signal having been given before the 
collision. There is no entry of any whistle signal 
in his log book.

On the other hand seven witnesses were called 
from the R adstock : the officer of the watch, the 
captain, who was in the chart house and had just 
received a signal from the wireless operator and 
therefore was awake, the signal man, one of the 
look-out men, the helmsman, and two other seamen 
on deck, who all said that there was no port helm 
signal and no whistle blown till just after the 
collision, when there was a prolonged blast. Some 
of them also said, in agreement with what was said 
by the master of the Volute , that she blew three 
short blasts when she was backing out. Others 
did not mention these three blasts, but counsel 
for the V olute intimated in the course of the trial 
that he conceived what happened after the collision 
to be immaterial. There was an eighth witness, 
a leading seaman on deck, who did not speak to the 
long blast but only to the three short blasts. The 
learned president thought that this imported some 
discrepancy between the witnesses of the Radstock. 
I  think your Lordships have failed to find any such 
discrepancy. There were no witnesses from either 
of the other convoy ships, but one witness, the 
officer of the watch, was called from the other 
destroyer. He was expecting a short blast. He

never heard one, but he did hear a long blast, and 
as he expected the convoy to alter course about 
that period, he began to turn under his port helm, 
when he saw a morse light flash as a signal from the 
R adstock and went up to her assistance. As he 
did 
can
with the Morse lamp, and that it was the only signal 
he heard. The log books of the R adstock were put 
in and they did not help the case of the V olute on 
this point.

As the learned president said in his judgment 
that he believed that the witnesses from the 
R adstock came to tell the truth, the matter resolves 
itself into an inference which can be nearly as well 
drawn by your Lordships as if you had seen the 
witnesses yourselves. As I  have already stated» 
there can be no doubt in your Lordships’ minds, 
when the matter comes to be carefully considered, 
that the conclusion on this point at which the 
learned president arrived was incorrect. And here 
it should be observed that though the destroyers 
were supposed to look after themsleves and the 
convoy ships to pay no attention to their move
ments in a general way as they might wish to range 
ahead, or astern, converge or diverge, yet the 
captain of the R adstock had protected himself by 
instructing the other vessels of the convoy to answer 
the signal of the V olute , and was entitled, therefore, 
to expeot a triad of short blasts. In  fact, no blasts 
were sounded. Your Lordships will therefore, j  
apprehend, hold that the V olute  was negligent 
and to blame in not blowing a short helm blast. 
Whether it was negligence which should be held 
in law to have contributed to the collision or not 
is a matter of greater difficulty.

As regards the alleged negligence of the Radstock, 
the president, while exculpating her on the charges 
of not stopping and reversing, did, with the 
concurrence of his assessors, find her to blame f°r 
increasing her speed which, as has been stated» 
reached eighteen knots at the time of the collision- 
The Master of the Rolls, with the concurrence ol 
the Lords Justices and following the advice of their 
assessors, came to the same conclusion, and y°ur 
Lordships have been advised by your assessors 
to the same effect. There is no doubt that the 
officer in charge was influenced by the fear lest he 
should be struck forward, where he carried depth 
charges, or in the boiler room. But it seems tha 
if he had not increased his speed there would h»ve 
been no collision at a ll; and though no doubt he wft8 
put in a position of some difficulty by the action 
of the V olute  in porting and bringing herself on a 
crossing oourse without whistling, it is, in the eyeS 
of all nautical men who have dealt with this matter» 
so patent that it was wrong to put the engines 
speed ahead, that your Lordships cannot do oth6̂  
wise than agree with both courts below and hoi 
the R adstock at least partly to blame for tn 
collision.

The matter therefore rests in this way. On tn 
one hand, if the Volute had signalled or had po® ' 
poned her porting unless and until she signafle 
there would have been no collision. On the eth® 
hand, if the R adstock had not gone full speed ahea 
after the position of danger brought about by 
action of the Volute , there would have been 0 
collision.

In  all cases of damage by collision on land or seS| 
there are three ways in which the q u e s t i o n  

contributory negligence may arise. A. is sU1 ®

not hear the shock of the collision all that 
say is that the long blast preceded the signal
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for damage thereby received. He was negligent, 
but his negligence had brought about a state of 
things in which there would have been no damage 
if B. had not been subsequently and severally 
negligent. A. recovers in full. See among other 
cases S p a ig h t v. Tedcastle (4 Asp. Mar. Law Cas. 
406 ; 44 L. T. Rep. 589 ; 6 App. Cas. 217) and 
T h e  M a rg a re t (5 Asp. Mar. Law Cas. 371; 52 
L. T. Rep. 361 ; 9 App. Cas. 873).

At the other end of the chain, A.’s negligence 
makes collision so threatening that though by the 
appropriate measure B. could avoid it, B. has not 
really time to think and by mistake takes the 
wrong measure. B. is not held to be guilty of any 
negligence and A. wholly fails : (T he  B y w e ll Castle, 
4 Asp. Mar. Law Cas. 207 ; 41 L. T. Rep. 747 ; 4 
i'rob. Div. 219; S loom vart M a a tsch a p p y  N e de rlan d  v. 
P e n in s u la r  a n d  O rie n ta l C om p any  (T h e  K hed ive )
4 Asp. Mar. Law Cas. 567 ; 43 L. T. Rep. 610;
5 App. Cas. 876).

In  between these two termini come the cases 
where the negligence is deemed contributory, and 
the plaintiff in common law recovers nothing, 
while in Admiralty damages are divided in some 
proportion or other.

Lord Blackburn, in T h e  M a rg a re t (su p .), was of 
opinion that the area of this middle space was the 
same for Admiralty as for common law, and his 
opinion may be accepted subject to a possible 
qualification arising out of the subsequent passing 
of the Maritime Conventions Act 1911.

How, then, are its limits to be ascertained ? 
Contributory negligence certainly arises when the 
negligence is contemporaneous, but are the only 
cases of contributory' negligence cases where the 
negligence is contemporaneous ? Is it to be the 
rule in all cases if the tribunal can find a period at 
which A.’s negligence has ceased and after which
B.’s negligence has begun that then the negligence 
of A. is to be disregarded ? If  such should be the 
rule it will be found that the cases of contributory 
negligence would be few.

If  two roads intersect each other at right angles 
and there is a large building at the point of inter
section, and two people are running or riding or 
driving at a reckless pace, one down each street, 
and meet at the corner, it  would be easy to say 
that both were in fault and equally so. If  the 
courses of two motor-cars cross and there is no 
rule of the road such as that at sea requiring one 
to give way and the other to keep her course and 
both hold on both arę equally to blame. In  
The M a rg a re t (4 Asp. Mar. Law Cas. 375 ; 44 L. T. 
Rep. 291; 6 Prob. Div. 76), a badly navigated 
barge came into collision with a schooner which was 
improperly carrying her anchor over her bows in a 
dangerous way contrary to the rule. An impact 
ensued which would have done no damage but for 
the fact that the'fluke of the anchor knocked a 
hole in the barge. Sir Robert Phillimore put the 
whole blame on the badly navigated barge, but the 
Court of Appeal thought that though the collision 
was solely due to her the damage was due to both, 
and divided it.

But even this class of case was varied by the 
subsequent decision of Goreli Barnes, J., in The  
M o n te  Rosa (7 Asp. Mar. Law Cas. 326 ; 68 L. T. 
Rep. 299 ; (1893) P. 23), where he distinguished 
The M a rg a re t (su p .), saying that the collision 
there occurred at night and the anchor could not 
he seen and held the badly navigated vessel alone 
to blame for the collision because those on board

of her might have seen the dangerous position of 
the anchor.

I t  is very difficult, except in the eases just men
tioned, to think of any cases where there is strictly 
synchronous negligence. And if that be the rule 
the application of the doctrine of contributory 
negligence to collisions, whether on land or sea, 
would be rare. Still rarer would be cases where 
the more minute calculations required by the 
Maritime Conventions Act could find place. In 
D o w e ll v. G enera l S team  N a v ig a tio n  C om p any  (1855, 
5 E. &  B. 195) a collision between a sailing vessel 
which had taken in her light and a steamer, the 
questions put to the jury were: “ (1) Was there 
negligence on the part of the plaintiff with respect 
to the light which led to the collision ? (2) Could 
the defendants have avoided the collision with 
ordinary skill and care ? (3) Was the damage 
occasioned by the accident the result of circumstances 
for which more blame attaches to the one side or the 
other ? ” And the jury answered—(1) We find 
there was fault on the part of the collier in not 
continuing the light till the danger was past. 
(2) I t  is the opinion of the jury that the steamer was 
going at too great a speed on so dark a night, in 
which respect there was want of caution ; but that 
it was impossible to have avoided the accident when 
the steamer was within two or three of the collier’s 
lengths. (3) We are much inclined to think the 
preponderance of blame to be with the steamer.”

On these answers the judge entered a verdict for 
the plaintiffs, giving the defendants leave to 
move.

But the court set this aside and said that the 
answers of the jury to the questions put to them 
amounted, in point of law, to a verdict for the 
defendants.

In  the course of his judgment, Lord Campbell, 
who delivered the judgment of the whole court 
(himself, Coleridge, Erie and Crompton, JJ.) said: 
“ The jury appear to have come to the conclusion 
. . . that the collier did show a light . . .
but did not continue to show it for a reasonable 
time, and that while the danger still existed, and 
the light ought to have been shown, the collier was in 
fault and broke the regulations by not continuing 
to show it.

“ We likewise think that the jury must be taken 
to have found that this fault led to the collision. If  
it was a proximate oause of the collision, however 
much the steamer might be in fault, this action 
cannot be maintained.

“ According to the rule which prevails in the 
Court of Admiralty in a case of collision if both 
vessels are in fault the loss is equally divided, but 
in a court of common law the plaintiff has no 
remedy if his negligence in any degree contributed 
to the accident. . . .

“ In  some cases there may have been negligence 
on the part of a plaintiff remotely connected with 
the accident, and in these cases the question arises 
whether the defendant by the exercise of ordinary 
care and skill might have avoided the accident 
notwithstanding the negligence of the plaintiff as 
in the often quoted donkey case, D av ies  v. M a n n  
(1842, 10 M. iV W. 546). There, although without 
the negligence of the plaintiff, the accident could 
not have happened, the negligence is not supposed 
to have contributed to the accident within the rule 
upon this subject; and if the accident might i.ave 
been avoided by the exercise of ordinary care and 
skill on ‘the part of the defendant to his gross
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negligence it is entirely ascribed he and he only 
proximately causing the loss. But in the present 
case the jury appear to have concluded . . .
that the negligence of the master of the collier in 
not properly complying with the Admiralty regula
tions directly contributed to the accident although 
there was negligence on the other side, and the 
preponderance of blame was upon the steamer.”

“ We have further to consider whether the answer 
of the jury to the first question is at all neutralised 
or qualified by their answer to the second and third 
questions. On the contrary, by these the finding 
against the plaintiff seems to be strengthened. . . .

“ To the second, the jury say that the steamer was 
going at too great a speed on so dark a night; in 
which respect there was want of caution ; but that 
it was impossible to have avoided the accident when 
the steamer came within two or three collier lengths. 
While the jury here impute blame to the steamer 
they do not retract or vary anything they had before 
said about the non-observance of the Admiralty 
regulations by the collier and the concluding part 
of the answer beginning with the word ‘ but ’ may 
be explained by the jury having believed . . .
that the collier was not seen by the steamer till 
within two or three lengths, and that this arose from 
the fault of the collier in not continuing the light till 
the danger was past.

“ The answer to the third question is un
equivocally unfavourable to the plaintiffs. . .

I t  is not necessary for the court to determine 
whether both vessels were in fault or only the 
Bailing vessel, but the whole trend of the judgment 
seems to me to point to the idea that both were 
in fault and that if it had been a case in Admiralty, 
the damages would have been divided.

This case has been cited at length because it 
seems to be an instance of acts of negligence olose 
together, but still in sequence.

For the purpose of considering the Admiralty 
doctrine of both to blame a mass of cases occurs 
where both ships have been held to blame in 
collisions before the passing of the Merchant Ship
ping Act of 1876, which may be put on one side. 
That Act provided that if a collision occurred and a 
ship was found to have broken one of the regulations 
for preventing collisions at sea she should be deemed 
to be in fault, and the courts generally and this 
House in particular construed this as meaning that 
if the bad navigation could be shown to have 
contributed to the collision it was to be deemed 
contributory negligence. This, however, did not 
prevent the tribunals from determining where the 
real fault lay, and if it was of opinion that it lay with 
the other ship in holding both to blame.

This law prevailed from 1876 till it was repealed 
by the Maritime Conventions Act of 1011. During 
the period from 1876 to 1911 the only cases useful to 
consider are cases at sea where, owing to the peculiar 
circumstances, no regulations applied, or cases in 
rivers and inlets to which neither the regulations 
nor the statute applied.

By the Martime Conventions Act 1911, sect. 1, 
it is enacted th a t: “ Where by the fault of two 
or more vessels damage or loss is caused to one or 
more of those vessels . . . the liability to 
make good the damage or loss shall be in proportion 
to the degree in which each vessel was in fault. 
Provided that (a ) If  having regard to all the circum
stances of the case it is not possible to establish 
different degrees of fault the liability shall be 
apportioned equally, and (6) Nothing in this

section shall operate so as to render any vessel liable 
for any loss or damage to which her fault has not 
contributed.”

Effect was given to this last provision in The 
P ete r B e n o it (13 Asp. Mar. Law Cas. 203); 1915, 
114 L. T. Rep. 147.

In  T h e  W estm oreland (24 Federal Rep. 703, 
cited in Marsden p. 37), a schooner, contrary 
to regulations, brought up opposite a launching 
slip and refused to move. The launch attempted 
to get under way and fouled her, and both were 
held to blame. But on the other hand in this 
country in [The A n d a lu s ia n  (39 L. T. Rep. 204 ; 
2 Prob. Div. 231), and T h e  George R ope r (5 Asp- 
Mar. Law Cas. 134 ; 49 L. T. Rep. 185 ; 8 P. DiY- 
119) the launch was held wholly in fault, and the 
American case probably goes too far.

The following are cases of negligence in s e q u e n c e .

In  T h e  S ans P a r ie l (9 Asp. Mar. Law Cas. 78; 82 
L. T. Rep. 606; (1900) P.267) where a tug with a vessel 
in tow was crossing the line of a squadron of warships> 
the tug and tow were held in the Court of Appeal to 
blame for persisting in trying to cross the Fleet- 
But it having been admitted by the Attorney- 
General acting for the Queen’s ship in the court of 
first instance that there was negligence in the 
managment of the S ans P a r ie l in acting for the tug 
only and not noticing the tow as she was crossing, 
the S ans P a re il was held alone to blame. But, »8 
one of your Lordships pointed out in the course of 
the present argument, the admission by the Attorney 
General made in the way in which it was, might 
partly account for this decision.

In  T h e  H e ro  (12 Asp. Mar. Law Cas. 108 ; 10® 
L. T. Rep. 82 ; (1912) A. C. 300) the House of Lords, 
in a not dissimilar case, held that without applying 
the penal clause of the Merchant Shipping Act 
both vessels must be held in fault, the H e r° ’ 
because, having improperly ported, she ran across 
the bows of three destroyers and “ in the ordinary 
plain common sense of this business the Hero  
not only contributed but mainly contributed to 
this accident.” On the other hand, the King8 
ship was not held free from fault, because an 
order to port which had been given by the navigat
ing officer and which would have saved the vessels 
from collision was countered by an order to star
board, given by the commander when he came on 
deck. .

This case was decided by the Court of App®8* 
upon the breach of the statute by the merchant 
ship, but the point was made that the statute 
did not apply, and your Lordships in this House 
appear to have decided upon common law prin! 
ciples. It  would seem that in chronological 
sequence there would have been no collision bu 
for the negligence either of the navigating officer 
in not informing the commander that the helm t*’8® 
a-port or of the commander in countering the port 
order. This, therefore, seems a case where the 
two acts of negligence were not synchronous bu 
in sequence.

In  T h e  O vingdean Grange (9 Asp. Mar. La'v 
Cas. 242; 87 L. T. Rep. 15; (1902) P. 208), 8 
collision in the Thames where the statute did no 
apply, Sir Francis Jeune and the Court of ApPea 
held that a steamship proceeding down the rive 
against the tide and having under the Thamê  
rules to wait under the Point till the up-coming 
steamer passed clear, was partly to blame, althoug 
the actual fault was in the up-coming steamê  
for not keeping a proper look-out and for turning
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without a proper regard to the passing traffic. 
There again the negligence seems to have been in 
sequence.

In  C o rk  S team sh ip  C om p any  IA m ite d  v. K id d le  
(1920, 2 LI. L. Rep. 505), which was recently 
before your Lordships’ House and is not reported 
in the regular reports, there was a division of 
opinion among your Lordships on this question. 
But it was finally held by the House that it 
was a case where the subsequent negligence 
was the only material one to be considered. 
In  that case, which happened during the war, the 
King’s ship A c tiv e  committed a negligent act in 
proceeding out of Dover Harbour on a cross
channel course with lights necessarily shaded, at 
great speed, thereby bringing about risk of 
collision with vessels proceeding down channel. 
But the Ousel, a vessel proceeding down channel, 
could, as it was held, if she had had a proper 
look-out, have seen the red light of the Active. 
in time. Your Lordships disregarded the prioi 
negligence of the A c tiv e  and treated the two vessels 
as being, at the material time, however they had 
got into the position, ships crossing so as to involve 
risk of collision. This being so, the Ousel became 
the give way ship and ought to have ported ; and 
for her failure to port and her bad look-out she was 
held alone to blame.

"In this connection the numerous cases of collision 
between two steamships, where A. is held to blame 
for bad look-out and wrong helm action, but B. 
also to blame for not stopping and reversing, must 
not be disregarded.

Some of them can be explained on the footing 
that A.’s action made the collision unavoidable, 
but B.’s speed increased the damage. This may 
well be if B. goes stem on into A. But if B. is hit 
in the side or flank it is frequently the case that 
it will not even be suggested that B.’s speed had 
any effect on the damage. If  these cases be 
analysed in chronological sequence, either A.’s 
action made the collision unavoidable or brought 
about such a sudden peril that B.’s people had 
not time to think out properly what they should 
do and A, is alone to blame (such decisions have 
been given).

Or, on the other hand, notwithstanding A.’s 
prior negligence it was the subsequent negligence 
of B. in not reducing speed which caused the 
collision and B. should be alone to blame. It  
would be difficult to find an instance of such a 
decision ; but many decisions will be found of both 
to blame.

Mr. Marsden, writing before the Maritime Con
ventions Act passed, suggests as matters of con
tributory negligence, acts or omissions either 
concurrent in time or identical in character or 
equal in degree of fault.

If  this be correct, the acts of negligence need not 
be synchronous.

Upon the whole I  think that this question of 
contributory negligence must be dealt with some
what broadly and upon common sense principles 
as a jury would probably deal with it. And while 
no doubt where a clear line can be drawn, the 
subsequent negligence is the only one to look to, 
there are cases in which the two acts come so 
closely together, and the second act of negligence 
is so much mixed up with the state of things 
brought about by the first act that the party 
secondly negligent, while not held free from blame 
under The B y w e ll Castle (41 L. T. Rep. 747 ; 4 Asp.

V ol. X V ., N. S.

Mar. Law Cas. 207 ; 4 Prob. Div. 219) rule, might, 
on the other hand, invoke the prior negligence 
as being part of the cause of the collision so as to 
make it a case of contribution. And the Maritime 
Conventions Act with its provisions for nice quali
fications as to the quantum of blame and the 
proportions in which contribution is to be made 
may be taken as to some extent declaratory of 
the Admiralty rule in this respect.

Your Lordships have now to apply these con
siderations of law to the facts of the present case.

As already stated, if the V olute  had not neglected 
to give the appropriate whistle signal when she' 
ported there would have been no collision. On 
the other hand, if the Radstock, in the position of 
danger brought about by the action of the V olute  
had not gone full speed ahead, there would have 
been no collision.

The case seems to me to resemble somewhat 
closely that of T h e  H ero . In  that case, as in this, 
notwithstanding the negligent navigation of the 
first ship, the collision could have been avoided 
if proper action had been taken by the second 
ship. Indeed, that case is remarkable because 
the proper order was actually given, but unfor
tunately countermanded. In  that case this House 
held both vessels to blame, apparently considering 
the acts of navigation on the two ships as forming 
parts of one transaction, and the second act of 
negligence as closely following upon and involved 
with the first. In  the present case there does not 
seem to be a sufficient separation of time, place 
or circumstance between the negligent navigation 
of the Radstock and that of the V olute  to  make it 
right to treat the negligence on board the 'Radstock 
as the sole cause of the collision.

The V olute , in the ordinary plain common sense 
of this business, having contributed to the accident, 
it would be right for your Lordships to hold both 
vessels to blame for the collision. And accordingly 
I  move your Lordships to reverse the order appealed 
from, and to pronounce the V olute  partly to blame 
for the said collision, with the usual consequential 
directions. And I  think that there should be no 
costs in the courts below, but that the plaintiffs 
should have the costs of the appeal to your Lord- 
ships’ House, and I  so move. Lord Cave has 
signified to me his concurrence with the conclusions 
of this judgment.

Lord F i n l a y .—I  concur, and I  have nothing 
to add beyond this one sentence, that I  regard 
the judgment to which we have just listened as a 
great and permanent contribution to our law on 
the subject of contributory negligence, and to the 
science of jurisprudence.

Lord S h a w .— I  have bad, in considering this 
case, much difficulty. In  the end I  have resolved 
my difficulties by adhering, as I  now fully do, 
to the judgment which your Lordship has just 
read. 1 would venture to concur with my noble 
and learned friend on my left as to the quality of 
that judgment.

Lord P h i l l i m o r e . I  concur. A p p m l aK (W

Solicitors: T re a s u ry  S o l ic i to r ;  W a ltons  and Co.
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Feb. 2, 3, a n d  27, 1922.
(Before Lord B i r k e n h e a d , L.C., A t k i n s o n , 

S u m n e r , P a r m o o r , and B u c k m a s t e r . )

T h e  T u r i d . (a )

O N  A P P E A L  F R O M  T H E  C O U R T O F A P P E A L  I N  E N G L A N D .

C h a rte r-p a r ty — Expense o f  u n lo a d in g  tim b e r—
“ C argo to be taken f r o m  a longside  a t charterers ' 
expense as custom ary  ” — C ustom  o f  p o r t— C ustom  
in con s is ten t w ith  te rm  o f  c h a rte r-p a rty .

B y  a  c h a rte r-p a r ty  o f  the 1st Oct. 1914, i t  w as agreed 
between the p la in t i f fs  the owners, a n d  the defendants  
the charterers, th a t the steam ship  T. should  load  a  
cargo o f  tim b e r a t S oroka  f o r  ca rriage  to Y a rm o u th , 
a n d  d e live r there “ as ordered, o r so near thereunto  
as she m a y sa fe ly  get, a lw ays  a flo a t ” ;  a n d  th a t the 
cargo sh o u ld  be “ taken f ro m  a longside the steamer 
a t charterers ' r is k  a n d  expense as cu s to m a ry ."  T h e  
T. was ordered to discharge a t a  p a r t  o f  the qu ay  
occupied by  the charterers, to w h ich  she w as “ a lw ays  
a flo a t ” unab le  to get nearer th a n  about IS  f t . ,  and  
the cargo w as there discharged by stag ings s lung  
f ro m  the s h ip ’s s ide to  the quay , the stevedore's m en  
w o rk in g  i n  tw o gangs, one c a r ry in g  the tim b e r to 
the s h ip 's  r a i l ,  a n d  the o ther c a r ry in g  i t  ashore. 

I t  was proved  th a t there was a  custom  o f  the p o r t  o f  
Y a rm o u th  th a t the whole o f  th is  w o rk  should  be done 
by a n d  a t the cost o f  the s h ip . T h e  sh ipow ners  
objected th a t the alleged custom  was incons is ten t 
w ith  the term s o f  the c h a r te r -p a r ty ;  an d  sued the 
charterers to recover the costs o f  d ischarge over a n d  
above the ra te  f o r  de live ry  a t the s h ip ’s r a il .

H e ld , th a t the custom w as incon s is ten t w ith  the terms  
o f  the c h a rte r-p a rty , a n d  th a t the sh ipow ners were 
en titled  to recover f ro m  the charterers the cost o f  
discharge over a n d  above the ra te  f o r  d e live ry  a t the 
s h ip ’ s r a i l .

Holman v. Wade (T im e s , 11 th  M a y  1877) a p p lie d . 
Stephens v. Wintringham (3 Com . Cos. 169) overru led. 
D e c is io n  o f  the C o u rt o f  A p p e a l (reported an te, 

p . 184 ; 125 L .  T .  R ep. 154; (1921) P . 146) 
a ffirm ed .

A p p e a l  by the defendants, the charterers, from a 
decision of the Court of Appeal (Lord Stemdale, 
M.R., Warrington and Scrutton, L.JJ.), (reported 
ante, p. 184 ; 125 L. T. Rep. 154 ; (1921) P. 146).

The defendants, who were timber merchants, 
carrying on business at Great Yarmouth, chartered 
the plaintiffs’ steamship T u r id  to carry a cargo of 
timber to Great Yarmouth. By the charter-party 
which was dated the 1st Oct. 1914, it was mutually 
agreed between the plaintiffs as owners of the T u r id  
and the defendants as charterers, that the said 
steamship should proceed to Soroka and there load, 
always afloat, from the agents of the charterers, a 
full and complete cargo of mill-sawn deals, battens, 
boards, and ends and being so loaded, should there
with proceed to Great Yarmouth as ordered, or so 
near thereunto as she might safely get, and deliver 
the same, always afloat, on being paid freight as 
specified.

By clause 3 it was provided “ the cargo to be 
loaded and discharged with customary steamship 
dispatch, as fast as the steamer can receive and 
deliver during the ordinary working hours of the 
respective ports, but according to the custom of the 
respective ports. . . . The cargo to be brought
(«) R ep o rte d  b y  E dward J. M . Chaplin , Esq., B a rr is te r^

a t-L a w .

to and taken from alongside the steamer at 
charterers’ risk and expense as customary.”

The T u r id  arrived at Great Yarmouth with the 
cargo consisting of 576 standards on the 8th Nov. 
1914. Her draught was such that in order to be 
afloat at Great Yarmouth she could not come nearer 
than within about 13ft. of the quay at which she 
was to discharge. In  order to discharge the cargo 
a staging was erected between the ship’s side and 
the edge of the quay abreast of the several holds, 
such staging being constructed of baulks of timber 
carried from the quay to the ship’s side at a level 
of 4ft. or 5ft. below the bulwarks, with planks 
resting upon the baulks. This method of discharge 
was in accordance with a custom of the port of 
Yarmouth, and was as follows: That a wooden 
staging should be erected between the ship about 
to discharge and the quay, and that stevedores 
employed by the shipbrokers for and on behalf of 
the shipowners should carry the cargo from the 
ship’s rail over the said wooden staging and dump 
the same at not less than 10ft. from the quay side, 
and that the cost of so discharging the cargo and 
erecting the said staging should be borne by the 
shipowners.

The plaintiffs said that if the alleged custom 
existed it was inconsistent with an express term of 
the charter-party which required the defendants 
to take the cargo from alongside at their own risk 
and expense, and was not admissible in evidence 
to vary such express term. The plaintiffs under 
protest carried the said standards from alongside 
over the said staging and stacked the same on the 
defendants’ quay as directed by the defendants 
accordingly. The plaintiffs’ claim was for the cost 
incurred by them in erecting the said staging and 
having the timber carried across it and deposited 
on the quay in the above manner.

The Court of Appeal held (an te , p. 184) that the 
case was indistinguishable from H o lm a n  v. Wade 
(T im e s , the 11th May 1877) and that the court was 
bound by that case to hold that the custom was 
inconsistent with the terms of the charter-party, 
and that the plaintiffs were entitled to recover from 
the defendants the costs of discharge over and 
abovp the rate for delivery at the ship’s rail.

The defendants appealed.
F .  W . M a c k in n o n , K.C. and E . A .  H a rn e y , K.C. 

for the appellants.—The word “ alongside ” is not 
a word of such precise meaning as to exclude any 
evidence of custom of a particular port defining or 
explaining what, in the customary methods of 
discharge in that port, is its meaning. I t  does not 
mean “ at the ship’s rail,” as claimed by the 
plaintiffs. H o lm a n  v. Wade (u b i su p .) was wrongly 
decided, and should be overruled.

R aeburn , K.C. and T ra p n e ll for the respondents 
were not called upon.

The House took time for consideration.
Lord B i r k e n h e a d , L.C.—The amount in dispute 

in this case is very small, 46/. 17s., but the main, « 
not, indeed the only, point for decision is of some 
importance and requires careful consideration. 1* 
may be shortly stated: Whether the proved custom 
of the port of Great Yarmouth touching the dis
charge and delivery there of a cargo of timber, such 
as that in fact carried by the steamer T u r id ,  is incon
sistent with the contract in writing binding on the 
parties to this appeal and dealing with the same 
matter, or is only explanatory of the terms of thi= 
contract.
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The facts are few and simple. By a charter- 
party dated the 1st Oct. 1914, it was agreed that 
the owners of the TuricL should load on that ship 
at Soroka a cargo of deals, battens, boards, and 
short ends, and thence carry the same for the 
appellants to Great Yarmouth as ordered, or so 
near thereunto as she might safbly get, and deliver 
the said cargo to the appellants always afloat on 
being paid the freight therein mentioned in full and 
all port charges and pilotage. Clause 3 of the 
charter-party runs as follows : “ The cargo to be 
loaded and discharged with customary steamship 
dispatch, as fast as the steamer can receive and 
deliver during the ordinary working hours of the 
respective ports, but according to the custom of 
the respective ports, Sundays, general or local 
holidays (unless used) in both loading and dis
charging excepted. Should the steamer be detained 
beyond the time stipulated as above for loading or 
discharging, the money shall be paid at 25l . per 
day, and pro rata for any part thereof. . . .
The cargo to be brought to and taken from along
side the steamer at charterers’ risk and expense as 
customary.”

The T u r id  arrived at Great Yarmouth on Sunday, 
the 8th Nov. 1914, and was berthed about 12ft. 
from the appellants’ quay, but her draught was 
such that while afloat she could not be brought into 
a position in which her bulwarks would be nearer 
than 13ft. out from this quay. To discharge her 
cargo a staging was necessary between the ship’s 
side and the quay abreast of her several holds in 
order to bridge over the separating space. This 
staging was constructed with baulks of timber 
carried from the quay to the ship’s side at a level of 
4ft. or 5ft. below the bulwarks, with planks resting 
upon these baulks. The cargo was discharged in 
this way under directions given by the stevedores.

The appellants refused to pay the extra cost of 
erecting the staging, amounting to 46k 17s. ; where
upon the owners of the T u r id ,  the respondents, 
instituted a suit in the County Court of Norfolk 
holden at Great Yarmouth to recover this sum as 
damages for breach of the charter-party, or alter
natively as money paid at the appellants’ request. 
In  the statement of claim it was averred that the 
T u r id  was always ready and willing to deliver her 
cargo alongside in accordance with the charter- 
party ; that the appellants refused to accept delivery 
alongside as so provided, but compelled the owners 
of the ship to place the cargo on the appellants’ 
quay, to which access could only be obtained by 
carrying the cargo over a wooden staging, which 
it became necessary to erect and which they did 
erect accordingly between the steamer and the 
quay in order to take delivery ; that the respondents 
under protest carried the cargo from alongside their 
vessel over this staging and stacked the same on 
the appellants’ quay as directed by the latter.

The real defence pleaded in answer to this claim 
was that by clause 3 of the charter-party it was 
agreed that the T u r id  should be discharged accord
ing to the custom of the port, and that the cargo 
should be taken from alongside the steamer at 
charterers’ risk and expense as customary ; that it 
was the custom of the port of Great Yarmouth 
that a wooden staging should be erected between the 
ship about to discharge and the quay, and that 
stevedores employed by the shipbrokers, as agents 
for and on behalf of the shipowners, should carry 
the cargo from the ship’s rail over the said wooden 
staging and dump the same at a place not less than

10ft. from the quay’s edge ; that the cost of thus 
discharging the cargo and erecting this staging 
should be borne by the shipowners ; and that the 
cargo of the T u r id  was discharged according to this 
custom.

To this defence a reply was filed which, after 
denying that the custom relied on existed, and also 
denying that the cargo of the T u r id  was discharged 
in accordance with it, alleged that the custom was 
inconsistent with the express terms of the contract 
between the parties, which required the appellants 
to take the cargo from alongside the steamer at 
their own risk and expense, and that it was not 
admissible to vary them. The case was tried before 
Judge Mulligan, the learned County Court judge. 
Evidence was tendered to prove the custom relied 
on ; it was objected to by counsel for the shipowners, 
but was admitted subject to objection. Several 
authorities were cited to the learned judge, including 
H o lm a n  v. W ade (T im e s , the 11th May 1887). 
He held that the custom as pleaded flatly con
tradicted the express terms of the charter-party, 
viz. (i) that the cargo was to be brought to and 
taken from alongside the steamer at the charterers’ 
risk and expense as customary ; (ii.) that the words 
“ as customary ” related to the means of doing the 
work and not to the expense of doing it, the 
incidence of the expense having been fixed by the 
preceding words ; and (iii.) that the evidence of the 
custom was therefore not admissible. The learned 
judge, therefore, gave judgment for the shipowners. 
On the 23rd Dec. 1919 the defendants in the action 
(the present appellants) gave notice of appeal to the 
Divisional Admiralty Court. The appeal was heard 
by the President and Hill, J. (ante, p. 155), who 
differed in opinion. The President, after an elabo
rate review of the relevant authorities, was of 
opinion that the custom pleaded was inconsistent 
with the charter-party, and Hill, J. was of opinion 
that it was not so, and said that if he had not 
felt himself bound by the case of H o lm a n  v. 
W ade (u b i su p .) he would have decided in favour 
of the defendants. The appeal was accordingly 
dismissed. The defendants then appealed to the 
Court of Appeal. The case was heard on the 
17th Jan. 1921, by a court composed of the Master 
of the Rolls and Warrington and Scrutton, L.JJ. 
(ante, p. 184). The Master of the Rolls, in 
delivering judgment, said :—“ In  my judgment the 
case is governed by the decision to which we have 
been referred in H o lm a n  v. W ade (u b i sup .), and, 
that being so, I  do not think it necessary, or indeed 
advisable, to express any opinion of my own as to 
what my decision might have been if I  had not 
thought the case to be governed by this authority.”

He points out that the two learned judges in the 
Divisional Court differed in the manner already 
stated, and then adds :—“ There is a great deal to 
be said on both sides, and I  do not think it necessary 
or right to express any opinion upon it.” He then 
utters a regret, which everyone must feel who has 
to deal with the case H o lm a n  v. W ade (u b i sup .), 
that it is not well and fully reported. He points 
out that no opinion was ever delivered about it by 
the Court of Appeal in England, but that it has 
often been cited in courts of first instance and, so far 
as he was aware, no disapproval of it had ever been 
expressed. He then states the facts of the case as 
disclosed in the pleadings, and points out that the 
custom relied on in the defence was stated in that 
case in the following words :—“ It  is the customary 
and recognised mode of discharge of the Victoria
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Docks at Hull for skips laden with timber to dis
charge their cargo upon the quay alongside and to 
continue the discharge as long as there is quay 
space vacant for the discharge thereof,. and the 
cargo is then taken from alongside by the con
signees thereof,” which, though strangely expressed, 
he thought meant that when thé cargoes had been 
discharged upon the quay, but not till then, had 
the vessel been discharged “ alongside,” and that 
the consignees, taking it thence, were taking it from 
“ alongside.” He says it would appear as though 
the custom put to the jury was not exactly in the 
terms pleaded, because from the associate’s certifi
cate it appeared that “ the jury found that accord
ing to the terms of the charter-party (apart from 
the question of usage or custom) the cargo was not 
to be taken by the shipowners from the ship's rail 
by means of a stage supplied by him to the quay 
and there stacked by and at the risk and expense 
of the shipowners ; that was to be done by and at 
the risk and expense of the merchants.” The jury 
also found that “ the alleged usage or custom was 
proved to their satisfaction.”

Upon these findings Manisty, J. he says, entered 
judgment for the plaintiff on the ground that the 
custom was inconsistent with the charter-party, 
and his decision was affirmed by the Court of 
Appeal. The Master of the Rolls concludes his 
judgment by saying that in his opinion the case 
before them could not be distinguished from 
H o lm a n  v. W ade (u b i su p .), and that therefore the 
appeal failed and should be dismissed with costs. 
The Court of Appeal which affirmed Manisty, J. 
was composed of Lord Coleridge, Lord Bramwell, 
and Brett, L.J. The judgment was delivered 
by Lord Bramwell, who stated that both Lord 
Coleridge and Brett, L.J. concurred with him.

Warrington, L.J. in delivering judgment, said : 
“ I  am of the same opinion. I  think we are bound 
by the decision in H o lm a n  v. W ade (u b i sup .). I t  
is quite true that the report of H o lm a n  v. Wade 
(u b i su p .) is a somewhat unsatisfactory one, and 
the rest of the materials for considering the case 
are afforded only by the record. But this, at all 
events, is clear both from the report and from the 
record that the question between the parties was, 
who was to pay for the expenses of the process by 
which, according to the alleged custom, the cargo 
was to be discharged ? The shipowner said ‘ By 
the terms of the contract you, the charterers, are 
to pay the expenses of discharging from alongside.’ 
The charterers said, ‘ By the custom which we 
have proved you, the shipowner, are not only to 
perform the operation of landing the cargo in the 
way we say the custom prescribes, but you must 
pay the expense of it.’ The ultimate decision was 
that that part of the custom, at all events, which 
was said to throw the expense upon the shipowner 
was inconsistent with the terms of the contract, 
which provided that the cargo should be taken 
from alongside the ship at the risk and expense of 
ffie charterers.” The learned Lord Justice then 
expressed the opinion that in the case of T h e  N  i f  a 
(7 Asp. Mar. Law Cas. 324; 69 L. T. Rep. 56 ; (1892) 
P. 411), and in that of A ktiese lskab  H e lio s  v. E k m a n  
a n d  Co. (8 Asp. Mar. Law Cas. 244; 76 L. T.
Rep. 537 ; (1897) 2 Q. B. 83), the view taken by 
Lord Esher was that the mode of discharge was to 
be regulated by the custom, and that the payment 
of the expense wUs an absolute obligation thrown 
by the contract on the charterers, and therefore 
was not capable of being thrown upon the ship

owner by any such custom as is alleged. On the 
whole, however, for the reasons given by the Master 
of the Rolls, he was of opinion that they were 
bound by H o lm a n  v. W ade (u b i su p .), and held 
that the appeal should be dismissed.

Scrutton, L.J. found great difficulty in holding 
himself bound by a decision in a case about which 
they knew so little as they did about H o lm a n  v. 
W ade (u b i s u p .), but ultimately came to the 
conclusion—not without considerable doubt—that 
they were bound by it, and held that the appeal 
should be dismissed.

The words of the charter-party in this case are: 
“ Taken from alongside of the steamer at charterers’ 
risk and expense.” I  am, myself, of opinion that 
the word “ alongside,” if it does not suggest actual 
contact, does at all events suggest close contiguity, 
and not the less so because the ordinary obligation 
of the shipowner is admittedly only to deliver 
to the consignee the cargo his ship carries at ship’s 
rail. A contract which requires delivery elsewhere 
extends this legal obligation. I t  will be observed 
that the custom proved in this case does not refer 
at all to the extent of the distance which may 
separate the ship from the quay. A vessel with 
a greater draught than the T u r id  might, in order 
to keep always afloat, have to be berthed at over 
8 yards distance from the quay instead of, as in 
this case, about 4 yards from it. There was no 
evidence given upon this point. All that was 
proved is that the T u r id  could not get nearer to the 
quay if she was to keep always afloat, as the charter- 
party provided. The custom relied upon was 
proved by two witnesses examined on behalf of 
the appellants. Their evidence, as given in the 
note of the learned County Court judge, was as 
follows: “ William Summers Wharton, manager 
of defendant company, was then sworn, and said: 
I t  was the custom to erect a wooden staging between 
the ship and the quay, and for stevedores to be 
employed by the shipbrokers to carry the cargo 
for the shipowners from the ship’s rail over the 
wooden staging, and to put it down 10 or 12ft. from 
the edge of the quay. This was all done at the 
cost of the shipowners. That had been the practice 
for the thirty-three years he had been in the trade. 
William Brown, shipbroker, with thirty years 
experience of Yarmouth, and Richard Jewson, 
President of the Timber Trade Federation, with 
thirty-six years’ experience of the timber trade 
at Yarmouth, gave evidence to the same effect as 
Wharton. They were not cross-examined.”

Hill, J. when giving judgment, said, when 
dealing with this evidence: “ The method of dis
charging was that a staging was slung from the 
ship’s side abreast of each of the three holds, and 
the stevedore’s men, working in two gangs, carried 
the timber from the ship’s deck and holds across 
the staging and on to the quay, and stacked it on 
the quay, leaving a space of 10 to 12ft. between 
the edge of the quay and the outer edge of the 
stack. One gang broke out the timber and carried 
it to the ship’s rail, the other received it on the 
staging and carried it to the place of stacking 00 
the quay, and there stacked it. The contention 
of the charterers was that, by the custom of the 
port of Yarmouth, the whole of this work was don® 
by and at the expense of the shipowners; the 
contention of the shipowners was that the custom 
was inconsistent with the express terms of the 
charter-party and that their obligation was to 
deliver at the ship’s side ; that the work of the fim
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gang was ship’s work, but the work of the second 
gang, including the erection of the staging, was 
charterers’ work. The amount in dispute was 
the difference between the cost of the whole of the 
work and the cost for delivery at the ship’s 
rail.”

In  H u m fre y  v. D a le  (7 E. & B. 266) Lord Campbell,
C.J. at p. 279, states the rule of law as to the 
admission of evidence of a custom to contradict 
or qualify the tenor of the terms of a written 
contract. He says : “ Neither collateral evidence 
nor the evidence of a usage of trade is receivable 
to prove anything which contradicts the tenor 
of a written contract.” And, at p. 274, he says : 
“ Whether this evidence be treated as explanatory 
of the language used or as adding a tacitly implied 
incident to the contract beyond those which are 
expressed is not material. In  either point of view 
it will be admissible unless it labours under the 
objection of introducing something repugnant to 
or inconsistent with the tenor of the written 
instrument.” (Of these words, “ or as adding 
a tacitly implied incident to the contract,” . more 
presently.) On the following page he apparently 
suggests a test by which the repugnancy or non
repugnancy of the something sought to be intro
duced may be determined. He says: “ To fall 
within the exception of repugnancy the incident 
must be such as if expressed in the written contract 
would make it insensible or inconsistent.” I  shall 
endeavour presently to apply this test, for I  accept 
and agree with it.

The case of H u m fre y  v. D a le  went to the 
Exchequer Chamber (El. Bl. & El. 1004) and was 
argued before seven learned judges, of whom four, 
Cockburn, C.J., Pollock, C.B., Williams, J., and 
Crowder, J. affirmed the judgment of the Queen’s 
Bench that the evidence of custom tendered was 
admissible, and three, Willes, J., Martin, B., and 
Channell, B. were of a contrary opinion. None 
of these learned judges, however, seemed to dis
approve of Lord Campbell’s statement of the 
principle or of the test suggested by him to determine 
the question of repugnancy. They differed as to 
the result of the application of those principles to 
the facts of the particular case, which was not a 
case touching ships or charter-parties. In  
S outhw e ll a n d  anothe r v. B o w d itch  (35 L. T. Rep. 
196; 1 C. P. Div. 3741), Jessel, M.R.
whose judgment is much more fully reported in 
45 L. J., Q. B. 630, said that the difference of 
opinion in H u m fre y  v. D a le  (u b i su p .) depended 
on this—the Statute of Frauds required a contract 
in writing, and of course, usage could not be 
contradictory to the contract or it would not be 
binding. It  must be explanatory of the contract, 
and the point upon which the judges differed was 
whether the usage was explanatory or contradictory. 
They all agreed that if explanatory it might be 
admitted, if contradictory it could not be admitted. 
He then proceeds: “ The real point, as I  have 
said before, was whether in that particular instance 
the usage was contradictory or explanatory. I  
know some of the judges attempted to get over 
the difficulty by saying it was additional; but 
addition, if pure addition, is not explanation. It  
is a new contract, and therefore a pure addition 
would require to be in writing ; but, again, there 
could have been no difficulty in saying this, that 
though, in an action upon the written contract, 
the mercantile usage might not be admissible 
for the purposes of contradicting the contract

because it would be additional, the contract implied 
by usage might still be available for the purpose 
of charging the defendant.”

Let me now apply the test suggested by Lord 
Campbell, and write in after the words “ as cus
tomary ” in the charter-party words describing the 
custom relied on in this case. The clause in the 
charter-party will then run somwehat thus: “ The 
cargo to be taken from alongside the steamer at 
charterers’ risk and expense as customary ; that is 
to say, at the shipowners’ risk and expense be 
carried from the rail of the vessel, over a wooden 
staging bridging the distance between the ship’s 
rail and the quay constructed at the risk and 
expense of the shipowners, and dumped at a place on 
the quay not less than three yards from its edge.” 
These added words seem to me to be absolutely 
inconsistent with the tenor of the language of the 
charter-party. Whatever may be the locality 
indicated by the words “ alongside the steamer 
always afloat,” it can hardly be a spot on dry land, 
in this instance about eight yards away from the 
ship’s rail and about 3 | yards from the water on 
which she floats. The operation of taking the 
cargo from “ alongside the steamer ” is, according 
to the charter-party, to be conducted at the risk 
and expense of the charterers; but according to 
the custom nothing is to be done at the risk and 
expense of the charterers unless it be the taking 
away of the timber from the place at which it is 
dumped upon the quay. Therefore the taking of 
it from that dump must be the removal of it from 
“ alongside the steamer ” within the meaning of the 
custom. The risk and expense of bringing it there 
is to be borne by the sliipowner just as in the 
ordinary case would be the risk and expense of 
bringing it to the ship’s rail. To satisfy the con
dition in the charter-party as to this risk and 
expense one must, in order to reconcile it with the 
custom proved, hold that the dump on the quay 
about eight yards away from the rail of the ship is 
the “ alongside the steamer,” and that the taking 
of the cargo away from the dump is the taking of 
it “ from alongside the steamer ” within the mean
ing of the charter-party. I  cannot reach such a 
conclusion.

With one exception, namely, the case of Stephens 
v. W in lr in g h a m  (1898, 3 Com. Cas. 169) the cases 
cited on behalf of the appellants on the hearing of 
this appeal support the case of the respondents 
rather than that of the appellants. The other cases 
cited are easily distinguishable from the present 
case. The first of the former class is T h e  N i f a  (u b i 
sup .), the second is H a y to n  v. I r w in  (4 Asp. Mar. 
Law Cas. 212 ; 41 L. T. Rep. 666 ; 5C. P. Div. 130), 
In  the case of The N i f a  (u b i sup .) the charter-party 
provided that her cargo, composed of deals, should 
be brought to and taken from alongside the ship at 
the merchant’s risk and expense where she could lie 
always afloat, and further, that being so loaded 
therewith she should proceed to Yarmouth or so 
near thereto as she could safely get and deliver the 
same always afloat. The following additional clause 
was then written in : “ The cargo to be supplied as 
fast as the steamer can load and stow same.” On 
arrival at Yarmouth the ship was moored 15ft. 
from the edge of the quay, which was as near to it 
as she could always lie afloat, and in consequence 
of this 9d. per standard extra cost was incurred in 
the discharge of the cargo. In  an action brought 
by the shipowner to recover this extra cost the 
County Court judge admitted evidence of a custom
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that the shipowners must deliver on the quay and 
therefore should bear the extra cost of bringing the 
timber from the ship’s rail to the quay. The ship
owner appealed to the Admiralty Division. The 
appeal was heard by Sir Francis Jeune, P., and 
A. L. Smith, J. They held on the authority of 
H o lm a n  v. Wade (u b i s u p .) and H a y to n  v. I r w in  
(u b i su p .), that evidence of the custom was not 
admissible, as it was inconsistent with the written 
contract. In  H a y to n  v. I r w in  (u b i su p .) by the 
terms of the charter-party the vessel was to deliver 
the cargo at Hamburg or as near thereto as she 
could safely get, to discharge as customary, the 
cargo to be brought to and taken from alongside 
the ship at the merchant’s risk and expense. The 
draught of the vessel with the cargo on board would 
not allow her to proceed to Hamburg. The point 
nearest to Hamburg which she could reach was 
Stade. The merchants refused to take delivery of 
any part of the cargo there. In  order to lighten 
the vessel part of the cargo was discharged into 
lighters at Stade and was sent in them to Hamburg. 
The shipowner sued the charterer to recover the 
lighterage expenses, and the case was heard on 
appeal by Bramwell, Brett, and Cotton, L.JJ., 
who held (confirming the decision of Grove, J.) 
that the defence alleging that by the custom 
of the port of Hamburg the defendant was 
not bound to take delivery elsewhere than at 
Hamburg was bad on demurrer inasmuch as it 
sought to set up a custom inconsistent with the 
written contract.

The first of the cases which are distinguishable 
from the present case is A ktiesds lcab  H e lio s  v. 
E k m a n  a n d  Go. (u b i sup .). There, as here, the 
words of the charter-party were “ brought to and 
taken from alongside the ship at merchants’ 
expense.” Barges were sent by the consignees 
alongside the ship to take the cargo, and the point 
in controversy was whether by the custom of the 
Port of London the shipowner was bound not only 
to deliver the cargo into these barges but to stow it 
on them. The consignees asserted that by the 
custom of the Port of London in the case of ships 
discharging timber at that port an obligation lay 
upon the shipowner to stow the long lengths of 
timber, of which the cargo in question was partly 
composed, in lighters brought alongside the ship 
by the consignees for the purpose of receiving the 
cargo. Collins, J., who tried the case, found that 
upon the evidence there was a custom of the Port of 
London by which, in the case of a ship discharging 
long lengths of timber, the shipowner was bound 
to put the timber into lighters in such a way and to 
such an extent that the lighters might fairly be 
deemed to be loaded, but he found it unnecessary 
for the purposes of the case to decide whether the 
obligation imposed by the custom embraced 
stowing the timber in the barges in the sense of so 
arranging it that a barge might be conveniently 
navigated and should be.loaded to her full capacity, 
and held that the custom so found by him to exist 
was not inconsistent with the charter-party.

The Court of Appeal, composed of Lord Esher,
M.R., A. L. Smith and Chitty, L.JJ., held that the 
custom was not inconsistent with the provisions 
of the charter-party. Chitty, L.J. put the reason 
for the decision neatly in these w o r d s “ The 
custom merely diminishes the obligation of the 
merchants to this extent, namely, that the timber 
coming over the ship’s side is to be put on board the 
lighter by the ship’s crew. When that operation

has been performed it is the duty of the merchants, 
in accordance with the charter-party, to take from 
alongside the cargo thus delivered.”

The second of these distinguishable cases is 
Glasgow N a v ig a tio n  C om p any  L im ite d  v. H ow ard  
B ro th e rs  and  Co. (11 Asp. Mar. Law Cas. 376; 
102 L. T. Rep. 172). In  it the charter-party 
provided that the cargo was “ to be brought to 
and taken from alongside the steamer at char
terer’s risk and expense,” and provided further 
that “ if discharged in London cargo shall be 
discharged as customary with customary steamer 
dispatch in accordance with the custom of the port 
as fast as the steamer can deliver during ordinary 
working hours of the port, Sundays and holidays 
(unless used) excepted.” The bill of lading con
tained the following clause :■—“ If  discharged in 
London cargo shall be discharged as customary 
with customary steamer dispatch.”

The question in dispute between the parties was 
the extent to which the custom of the Port of 
London affected the mode in which the timber con
stituting the cargo should be stowed and arranged 
in the craft which the merchant sends alongside. 
I t  was held by Hamilton, J., (as he then was) that 
by the custom and practice of the Port of London 
in the case of cargoes of timber the receiver is only 
liable to provide sufficient open craft alongside ready 
to receive the goods from the ship, and is under no 
obligation to have any men on such open craft to 
receive the goods from the ship’s tackle or to stow 
the goods therein ; that the shipowner is bound to 
do the whole work of delivering the goods into the 
craft and of stowing the goods therein in the reason
able and ordinary manner, so that the goods may 
not be damaged or imperilled, and so that the craft 
may be loaded to the usual and reasonable extent 
and may be properly and safely navigable.

I t  is apparent, therefore, that the matter in 
controversy in that case was not that now under 
debate before your lordships, but, to a large extent, 
as the learned judge said, the controversy was what 
was included in the word “ discharging ” used in 
the documents.

The decision in the case of N o rth m o a r S team ship  
C om p any  v. H a r la n d  an d  W o lff (1903) 2 Ir. 657) is 
not directly in point; but the judgment of 
Palles, C. B., is well worth perusal, especially in 
view of his criticism of the judgment delivered by 
Bigham, J., in the case above mentioned, Stephens v. 
W in tr in g h a m  (u b i sup .). The charter-party in 
Stephens v. W in tr in g h a m  (u b i su p .) provided, as does 
the charter-party in the present case, that the cargo 
should be taken from “ alongside ” the ship at the 
merchant’s risk and expense according to the 
custom of the port. And the custom of the port 
was that after the cargo was raised from the hold 
by means of winches and slings it was taken by 
stevedores employed and paid by the shipowner and 
carried to the only place on the quay fit to receive 
it, which was about 60 or 70 feet from the vessel s 
side, and there dumped in piles. The merchant did 
not interfere in any way with these stevedores. The 
learned judge held that this mode of discharge 
amounted to “ taking the cargo from alongside and 
nothing more than alongside.” The Chief Baron 
said: “ I  think the ground of that decision W»8 
that according to the custom of the port the ship" 
owner was bound to discharge on the quay, and that 
the only part of the quay on which he could dis- 
charge was a place which was 60 or 70 feet from the 
ship’s side, so that he did no more than perform hia
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obligation, although the mode of performance was 
rendered more expensive and onerous to him by 
the acts of those over whom neither he nor the 
merchant had control. This is the only view 
of the case which is consistent with H o lm a n  v. Wade 
(u b i sup .) and T h e N ifa  (u b i s u p .).”  This observa
tion suggests, I  think, that the learned Chief Baron 
approved of the decision of these two last-mentioned 
cases. I  concur in this criticism of Stephens v. 
W in tr in g h a m  (u b i sup .). As to the case of H o lm a n  
v. W ade (u b i su p .), I  may for myself say that, on 
the additional facts, which, by the helpful industry 
of the Master of the Rolls, we are now in a position 
to consider, the case was rightly decided. For 
these reasons I  think the appeal must be dismissed 
with costs, and I  so move. My noble and learned 
friend, Lord Parmoor, concurs in the opinion I  have 
just expressed.

L o r d  A t k in s o n .— I  concur.

L o r d  Su m n e r .—All the Courts below have felt 
themselves bound to follow and apply the decision 
of the Court of Appeal in H o lm a n  v. Wade (u b i sup .), 
which your Lordships are free to overrule. The 
first question is, how far would it be expedient to do 
so ; for no one suggests that it can be distinguished. 
I t  is a decision on words which have long been 
common in timber charters, and it regulates the 
relation of such charters to established customs in 
a number of places of great importance. I t  was, 
indeed, only reported in the T im e s  newspaper, but, 
so far from being lost sight of by those interested in 
timber charters and timber cargoes, it has all along 
been set out in one at least of the classic treatises 
on the subject—Carver on Carriage by Sea ; it has 
been cited in argument over and over again, in the 
cases of T h e  N i f a  (u b i su p .), The H e lio s  (u b i sup .), 
and Stephens v. W in tr in g h a m  (u b i su p .), to name no 
others; and in particular was relied on as an authority 
which they applied in their judgments by both 
Sir Francis Jeune and A. L. Smith, J., in The N ifa  
(u b i sup .). The Master of the Rolls in the Court 
below says that H o lm a n  v. Wade (u b i su p .) “ is only 
reported in a most unsatisfactory manner, that is to 
say, it is only reported as a piece of news in the 
newspaper . . . the only difficulty about it is
the difficulty of ascertaining exactly what it 
decided.” As for this, if it had not been reported 
at all it would still have been a decision which when 
brought to light by any means must have been 
regarded as an authority. I  have often wondered 
what would happen if some learned and industrious 
person compiled from the records and cases lodged 
by the parties in your Lordships’ House, and the 
transcripts of your Lordships’ opinions preserved in 
the Parliament Office, a selection of “ Unnoticed 
Cases in the House of Lords.” The results might 
be somewhat unexpected, but the decisions them
selves all courts, your Lordships’ House included, 
would be bound to follow wherever they applied. 
As for the actual report of H o lm a n  v. W ade (u b i sup .), 
it turns out on reference to the original pleadings 
to be very correct, and I  think it is plain what was 
decided. It  is true the report is very brief, and I  
wish this model were more often followed. We, 
who deliver judgments, would alone regret it.

I  should not in these circumstances have thought 
it necessary to inquire whether this decision, now 
forty-four years old and never doubted, was or 
was not right, had it not been that Hill, J., and 
Scrutton, L.J., whose opinions command the 
greatest attention, would have been inclined, if free,

to decide the other way. H o lm a n  v. Wade (u b i s u p .) 
! is in line with all other cases on this kind of point 

except Stephens v. W in tr in g h a m  (u b i su p .), which 
cannot in my opinion be distinguished unless on 
the ground that “ taken from alongside ” gave a 
greater latitude in determining where “ alongside ” 
was than the words “ from alongside the ship ” 
would have done. This is not the ground taken in 
the judgment. The learned judge seems to have 
merely dealt with the case as a question of fact, 
and if so it is not of general importance. He 
apparently put to himself the question, “ If  the 
captain whose ship is at the quay delivers the cargo 
in, at any rate, the customary method, when does 
he get it to a place that can be called ‘ alongside ’ 
the ship so as to complete the performance of his 
duty ? ” His answer on the facts was, “ When he 
has got 70 ft. away.” As this involved the ship in 
extra and special expenses, I  think it was not in 
accordance with the charter.

In  T h e  N i f a  (u b i su p .), on the other hand, the 
Divisional Court held that this very custom of 
Great Yarmouth was inconsistent with the express 
words of the charter, because in imposing on the 
ship the cost of doing something after the cargo was 
clear of the ship (which in the case of long lengths 
of timber is what I  suppose A. L. Smith, J., meant 
by “ putting the goods on the ship’s rail ”) it 
contradicted the charter, which said that what
ever was done thereafter the merchant must pay for 
it. On the other hand, in Alctieselsicab H e lio s  v. 
E lcm an a n d  Co. (u b i sup .), to which A. L. Smith, L.J. 
was a party, The N i f a  (u b i sup .) and H o lm a n  v. Wade 
(u b i su p .) were cited but were not commented on, 
the case being regarded, and rightly, as being quite 
different from them. The question was not “ How 
far off from the ship can a spot be said to be along
side the ship ? ” but “ Is it inconsistent with such 
a charter to require the ship when- lowering a long 
length of timber out of the ship into a lighter along
side to get the piece of timber fore and aft of the 
barge before releasing it.” And as this was a 
question of the mode of handling the goods when 
delivering in the agreed place it fell within the 
custom to which the charter referred. The decision 
in N o rth m o o r S team sh ip  C om p any  v. H a r la n d  and  
W o lff (u b i su p .) follows the same reasoning as that 
adopted in T h e  N i f a  (u b i sup .).

The views of Hill, J. in the present case, that the 
place in question was “ reasonably along the side 
of the ship ” and so was within the express contract, 
and of Scrutton, L.J. who, agreeing with Hill, J. 
further says that the custom simply explains what 
the delivery of the cargo alongside is, are based 
on an examination of the locality denoted by 
“ alongside.” Presumably they thought that if 
the place of delivery was alongside, though 23ft. 
away, no question of expense arose. Conversely, 
in The N i f a  (u b i su p .) and The N o rth m o o r case (u b i 
su p .) I  presume the court would have said that the 
spot of which they spoke was not alongside, and 
therefore the prescriptions of the charter as to 
expense were paramount.

I  do not think that the two considerations of 
place and expense can be so completely severed. 
Doubtless the words “ alongside the steamer ” 
may be satisfied though the apparatus of reception, 
be it barge or cart or what not, may not be in 
actual contact with the ship’s side, it  may well 
be that the ship can be required to deliver to the 
full reach of her tackles ; but here not distance 
only but cost, also conditions, the customary mode
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of delivery, and the question of being alongside 
depends not only on the distance to be traversed 
to reach the customary place of alongside delivery, 
but also on the trouble, which is, of course, com- 
mercially convertible into the expense, of getting 
there. Here an extemporised pier had to be built 
out at the ship’s expense, although no one says 
she could have got any nearer to the quay or was 
not an arrived ship. The quay was the defendants’ 
quay, and there was not enough water at it for the 
ship to lie alongside of it always afloat. The quay 
was one which, from circumstances affecting the 
receivers only, had to be clear of timber piles to a 
depth of 10ft. from its edge, and along or behind 
that 10ft. line the custom required the ship to 
deliver her timber.

Though the ship was in a position in which she 
was entitled to require the process of delivery 
to begin, the merchants say that they were duly- 
taking the cargo from alongside the steamer, 
though they could not reach the steamer from their 
selected spot, nor could the ship’s stevedores 
reach it from the steamer without the interposition 
of a temporary structure, and of a new form of 
transport by man-handling the timber. I  am 
unable to reconcile this with being alongside the 
steamer, the steamer being where she was entitled 
to be at the commencement of the process of 
delivery. The fact is the steamer is the starting 
point. I t  is from her side that the extension is to 
be measured, which ultimately reaches the 
customary spot, and when that extension involves 
13ft. of water bridged by a staging, and at least 
10ft. of quay, traversed by porters, I  think the 
spot is too far away.

Accordingly in my opinion the appeal fails.
Lord B u o k m a s t e r .—My Lords, I  concur.

A p p e a l dism issed.

Solicitors for the appellants, T r in d e r ,  C a p ro n , 
K ekew ich , and Co.

Solicitors for the respondents, B o tte re ll and Roclie.

F r id a y ,  M a rc h  10, 1922.
(Before Lords B u o k m a s t e r , D u n e d in , A t k in s o n , 

Su m n e r , and Ca r s o n .

L .  F r e n c h  a n d  Co . L im it e d  v . L e e s t o n  Sh ip p in g  

Co m p a n y  L im i t e d .(a)

O N  A P P E A L  FR O M  T H E  C O U R T O F A P P E A L  IN  
E N G L A N D .

C h a rte r-p a rty—B ro ke r— C om m ission  on  h ire  p a id  a n d  
earned^— Sale o f  s h ip  d u r in g  cu rrency o f  cha rte r 
by sh ipow ner to charterer— C la im  f o r  com m ission  
f o r  whole pe riod .

T h e  ap pe llan ts  ca rr ie d  on the business o f  sh ipb roke rs, 
a n d  the respondents were sh ipow ners. B y  a  charter- 
p a r ty  made between the respondents a n d  J .  H .  
a n d  Co. as charterers, i t  was p ro v id e d  th a t a com 
m iss io n  o f  21 p e r cent, on the h ire  p a id  a n d  earned  
un de r the charter, and. on a n y  c o n tin u a tio n  thereof, 
shou ld  be payab le  to the sh ipb roke rs, the present 
appe llan ts . The charter was a tim e  charter f o r  the 
p e rio d  o f  eighteen m onths. A f te r  fo u r  m onths had  
exp ired  the owners sold the vessel to the charterers, 
w ith  the resu lt tha t the charter came to a n  end.

I n  a n  ac tio n  by the sh ipb roke rs ag a ins t the s h ip 
owners to recover com m iss ion in  respect o f  the 
p e rio d  subsequent to the sale o f  the vessel,

H e ld , th a t i f  i t  had  been in tended on the p a r t  o f  the 
sh ipb roke rs  to p ro v id e  f o r  the con tinuance o f  the ir 
com m iss ion  in  a n y  event, they cou ld  a n d  ought 
to have a rranged f o r  tha t in  express term s. There 
was no evidence th a t the sh ipow ners had so ld  the sh ip  
f o r  the express pu rpose  o f  re lie v in g  themselves fro m  
l ia b i l i t y  f o r  p a ym e n t o f  a n y  fu r th e r  com m ission. 
The a c tio n  therefore fa ile d .

D e c is ion  o f  the C o u rt o f  A p p e a l a ffirm ed.
White v. Turnbull, Martin and Co. (8 A sp . M a r .  L a w  

Cas. 406; 78 L .  T .  Rep. 726) approved and  
fo llow ed .

A p p e a l  by the plaintiffs from the decision of the 
Court of Appeal (reported 26 Com. Cas. 337). The 
plaintiffs were shipbrokers carrying on business 
in London. The defendants were owners of the 
steamship C lem atis . In  May 1919, the plaintiffs 
were employed by the defendants as brokers in 
connection with the chartering of the said vessel, 
and after considerable efforts they succeeded in 
arranging a charter for the said vessel to Messrs. 
John Holt and Co. Limited, for eighteen calendar 
months for the sum of 28s. 9d. on the steamer’s 
dead weight on summer marks. The said charter- 
party was made on the 30th May 1919. By 
clause 30 of the said charter-party it was provided 
that “ a commission of 2£ per cent, on the hire paid 
and earned under this charter and on any con
tinuation is payable to L. French and Co. for 
division.” The defendants, having paid to the 
plaintiffs commission on four months’ hire of the 
said vessel at 2J per cent., negotiated with the 
charterers for the sale of the said vessel and 
eventually sold the said vessel to the charterers. 
As a consequence the charter-party was cancelled 
and no further hire was paid or earned thereunder. 
The plaintiffs accordingly brought the present 
action claiming to be entitled to recover from the 
defendants 2,8761. 6«., being commission at 21 per 
cent, on hire for the remaining fourteen months of 
the charter-party period. The appellants contended 
that the respondents having received the full 
benefit of the appellants’ services were not entitled 
so to act as to deprive the appellants of part of 
their remuneration for such services, and the 
commission claimed was the agreed and/or fair 
and reasonable remuneration. The appellants 
further alleged that there was an implied term in 
the charter-party that the respondents would not 
by their wilful act prevent any commission from 
becoming payable thereunder, and that the char
tered hire for the fourteen months was taken into 
account in fixing the sale price of the steamship- 

Roche, J., gave judgment in favour of the 
respondents and held that the payment of com
mission was contingent upon the question whether 
hire under the charter-party had been earned 
and that no term could be implied that under no 
circumstances would the parties to the charter- 
party by mutual consent terminate the charter. 
This judgment was affirmed by the Court of Appeal 
(Bankes, Scmtton and Atkin, L.JJ) on the 
authority of W hite  v. T u rn b u ll,  M a r t in  a n d  Co. 
(8 Asp. Mar. Law Cas. 406 ; 78 L. T. Rep. 726).

The plaintiffs appealed.

(a) Reported by E dward J. M. Chaplin , Esq., Barrister- 
at-Law.

D . C. Lech, K.C. and C. T . L e  Qaesne, for th® 
l appellants.
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F .  D . M a c K in n o n , K.C. and W . A .  J o w it t , for the 
respondents.

Lord B u c k m a s t e r .—The appellants are a com
pany that carry on the business of shipbrokers, 
and the respondents are a shipping company 
owning a line of steamers. The action out of 
which this appeal has arisen was brought by the 
appellants against the respondents claiming com
mission upon freight that ought to have been earned 
by one of their steamships known as the C lem atis . 
The commission was payable under a charter-party 
dated the 30th May 1919, and made between the 
respondents as the owners and John Holt and Co. as 
charterers of the vessel. The charter was a time 
charter for the period of eighteen months, and it con
tained among other clauses a clause No. 30, which 
provided that “ A commission of 2|- per cent, on 
the hire paid and earned under this charter and on 
any continuation ” was to be payable to-the present 
appellants. There are other provisions in the charter 
to which it is not necessary to refer, for none con
fer any larger rights upon the appellants. There is 
no other document in the case and no claim made or 
indicated by the evidence based upon any other 
contract. The rights, therefore, as between appel
lants and respondents are to be found in the terms 
of that document and nowhere else, and the initial 
difficulty due to the fact that the appellants are 
suing on a contract to which they were not parties 
has been overcome by assuming that the charterers 
were trustees for them of the benefits of it. I  accept, 
without any opinion for the purpose of this appeal, 
that that assumption is well founded. Freight was 
earned under the charter-party and commission was 
paid, but on the 16th April 1920, the vessel was sold 
and from that time no further freight was earned 
and no further commission was paid. I t  is to re
cover the balance of commission for the remainder 
of the term that proceedings were originally 
brought.

Those proceedings have met with uniform ill 
success. The plaintiffs’ action failed before Roche, J., 
and an appeal from his decision was dismissed 
by the Court of Appeal. The Court of Appeal have, 
quite rightly, based their judgment upon the fact 
that the case of W hite  v. T u rn b u ll,  M a r t in  a n d  Co. 
(8 Asp. Mar. Law Cas. 406; 78 L. T. Rep. 726) is a 
complete and conclusive authority upon the point 
which, at any rate, bound their judgment. My 
lords, that decision does not bind your lordships’ 
House, and it becomes necessary to consider whether 
you agree with its effect. Thave no hesitation 
in saying that I  agree entirely with the conclusion 
that was then reached and with the reasoning 
upon which it was based. It  is pointed out by 
Chitty, L.J., in that case, in which the facts were 
closely similar to the present, and where the 
charter-party had been cancelled, though under 
different conditions from the conditions which have 
caused the cessation here, that in order to enable 
the plaintiff to succeed it would be necessary to 
introduce into the charter-party an agreement by 
which the shipowner must be taken to say, “ I  will 
not terminate the charter-party under any circum
stance by agreement,” and he adds, “ I t  seems to 
me that that implication cannot be maintained.”

I  agree that it is always a dangerous matter to 
introduce into a contract by implication provisions 
which are not contained in express words, and it is 
never done by the courts excepting under the 
pressure of conditions which compel the intro
duction of such terms for the purpose of sivin^ 
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what Lord Bowen once described as “ business 
efficacy ” to the bargain between the parties. 
There is no need whatever in the present case for 
the introduction of any such term. The contract 
works perfectly well without any such words being 
implied, and if it were intended on the part of the 
shipbroker to provide for the cessation of the com
mission which he earned owing to the avoidance 
of the charter-party, he ought to have arranged for 
that in express terms between himself and the 
shipowner.

I  have not referred, in what I  have said, to the 
circumstances that would need to be regarded 
provided it were established that the destruction of 
the position upon which the right to commission 
arose was expressly effected by the person bound 
to pay the commission for the purpose of relieving 
himself from liability for payment. There is no 
evidence of anything of the kind before your lord- 
ships in this case ; we only know that in the exercise 
of the undoubted rights of ownership which the 
respondents possess, the vessel in this case was 
sold, and the charter-party came to an end.

L o r d  D u n e d in .—I  concur. I  would only like to 
add one observation as to the reservation which 
was made in W hite 's  case, and which seems to have 
rather troubled Bankes, L.J. in this case, as to 
wilful default. I  think that wilful default would 
only arise if it could be shown that the act which 
had been done and which should have had as its 
sequel the non-earning of further commission, had 
been done by the doer of it, not p r im d  fa c ie  for a 
purpose of his own, but simply and solely to avoid 
payment of the commission.

L o r d  A t k in s o n .— I  concur.

L o r d  Su m n e r .—The words which define the 
subject-matter, on which this commission is to 
be paid, are to be found in the print in clause 30, 
namely, “ On the hire paid and earned under this 
charter.” As no hire was paid and earned in 
respect of the period in question, it appears to me 
to be clear that debt could not lie for the sum sued 
for. I t  must, therefore, be damages, that is to 
say, the plaintiff must satisfy your lordships that 
there has been a breach by the defendants of some 
obligation in his favour to be implied from the 
charter. That obligation virtually is that the ship
owner will not sell his own ship during the chartered 
term. No authority has been produced for the 
implication of such a stipulation. I t  would be all 
the more curious, because it is not suggested that 
there is any stipulation that the other parties, the 
charterers, to whom, on behalf of the plaintiffs, 
the promise to pay commission is given, will not 
buy the ship during the term of the charter, and the 
odd part of it is that, there being no direct 
contract between the brokers and the shipowner 
(the contract being made on their behalf by the 
charterer), it is supposed that the undertaking 
arises only between the shipowner, who is deemed 
to be the employer, and the charterer, who is 
neither broker nor employer, although the charterer 
equally with the shipowner puts an end to further 
commission by joining in the purchase and sale.

I  see no reason to doubt that W hite  v. T u rn b u ll,  
M a r t in  a n d  Co. (u b i sup .) was correctly decided, 
or to think that it can be distinguished from the 
present case.

I  agree that the appeal fails.
L o r d  Ca r s o n .— I  concur.

Appeal dismissed.
4 A
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W r e n b u r y , a n d  Ca r s o n .)

H a n s s o n  v . H a m e l  a n d  H o r l e y  L im i t e d , (a )

O N  A P P E A L  PR O M  T H E  C O U R T OP A P P E A L  I N  E N G L A N D .

B i l l  o f  la d in g —C . i. f .  con tract—“ T h ro u g h  ” B i l l  o f  
L a d in g — Goods sh ipp ed  f r o m  N o rw a y  to J a p a n — 
T ra n s h ip m e n t a t H a m b u rg — T e n d e rin g  “ th roug h  ” 
b ills  o f la d in g  issued a t H a m b u rg — R ejec tio n  by  
buyer.

T h e  a p p e lla n t in  Sweden sold to  the respondents in  
L o n d o n  600 tons o f  cod guano to be sh ipped  f ro m  
N o rw a y  to J a p a n  c . i . f .  Kobe o r Y okoham a, p a y 
m ent net cash ag a ins t docum ents i n  London . The  
guano w as sh ipp ed  i n  A p r i l  1920 f r o m  three  
N o rw e g ia n  p o rts , an d  w as c a rr ie d  by  a  loca l 
steamer to  H a m b u rg  un d e r a  b i l l  o f  la d in g  o f  the 
22nd A p r i l  1920, an d  w as there tra n sh ip p e d  to  a  
Japanese steamer, the A . M., w h ich  ca rr ie d  i t  to  
J a p a n . L . ,  the agent o f the A. M. a t H a m b u rg , 
issued th rough  b ills  o f  la d in g  as soon as the goods 
came in to  h is  possession in  the fo llo w in g  f o r m : 
“ T h ro u g h  b ills  o f la d in g  f r o m  B ra a tv a g  acco rd ing  
to  b i l l  o f la d in g  on  the 22nd A p r i l  1920. S h ip p e d  
in  a p p a re n t good order a n d  c o n d it io n  by M essrs. 
H a m e l a n d  H o rle y  L im ite d , on  board the steam ship  
Kiev ly in g  in  o r o f f  the p o rt o f  B ra a tva g , a n d  bound  
to  H a m b u rg  f o r  tra n sh ip m e n t in to  the . . .
Altas Mam 1600 bags cod guano . . . to  be 
de livered . . .  a t . . .  Y okoham a  
u n to  o rde r.”  T h e  respondents re fused to  accept 
these b i l ls  o f la d in g  as not f u l f i l l in g  the co n d itions  
o f  a c . i . f .  con tract.

T h e  C o u rt o f  A p p e a l ( revers ing B a ilh a ch e , J . )  held, 
w ith o u t dec id ing  w hether the b i l l  o f  la d in g  w ou ld  
have been a  th roug h  b i l l  o f  la d in g  o r no t had  i t  
been issued a t the p ro p e r tim e , the fa c t  th a t i t  was  
n o t issued a t a  p ro p e r tim e  e n title d  the defendants  
to re fuse to accept i t  in  sa tis fa c tio n  o f  th e ir  c . i . f .  
con tract.

H e ld , th a t the b il ls  o f  la d in g  were not a  good tender. 
T h e y  were the con tract o f  the subsequent c a rr ie r  
w ith o u t a n y  com plcm eta ry p rom ises to b in d  the 
p r io r  c a r r ie r  i n  the th roug h  t r a n s i t ;  the buyer being  
le ft w ith  a  considerable la cu n a  i n  the docum entary  
cover to w h ich  the con tract e n titled  h im . F u rth e r ,  
a  b i l l  o f  la d in g  issued th ir te e n  days a fte r the o r ig in a l 
sh ip m e n t a t a p o r t  in  anothe r co u n try  m a n y  hundreds  
o f  m iles  a w a y  w as no t d u ly  p ro cu re d  “ on  s h ip 
m ent ” ; a n d  the so-called th roug h  b il ls  o f  la d in g  
were too la te  in  p o in t  o f  tim e .

Ju d gm en t o f  the C ou rt o f  A p p e a l (infra) affirm ed .

A p p e a l  from an order of the Court of Appeal in 
England reversing a judgment of Bailhache, J., 
whereby he ordered judgment to be entered for the 
appellant against the respondents, for 4683f. 2s. lid . 
The appellant was a Swedish subject carrying on 
business as a merchant at Gothenburg. The respon
dents were an English company carrying on business 
as merchants in London. The question on the 
appeal arose under contracts for the sale of goods
( a )  Reported by W. C. Sandfokd, B«j., Barriste-r-at- 

Law.

on e.i.f. terms and was whether the through bills 
of lading tendered were proper bills of lading and 
in compliance with the contract. The appellant’s 
claim was for the price of certain bags of cod guano.

By his points of claim the appellant alleged that 
by two contracts contained in contract notes signed 
by him dated the 9th and 14th Eeb. 1920, and 
a letter from the respondents dated the 5th March, 
1920, the appellant had sold to the respondents the 
cod guano shipment March-April from Norway c.i.f. 
Kobe or Yokohama payment net cash against 
documents in London, that the appellant had 
shipped between the 20th and 22nd April from 
Norwegian ports by the steamship K ie v  for trans
shipment v ia  Hamburg by the steamship A tla s  M a ru  
to Kobe or Yokohama five parcels of cod guano 
totalling 5650 bags or 565 tons, that the appellant 
procured to be issued at Hamburg on the 5th May 
1920 by the Osaka Shosen Kaisha Steamship 
Company the owners of the steamship A tla s  M a ru  
five through bills of lading relating to the said five 
parcels respectively covering the entire voyage 
from the Norwegian ports to Kobe or Yokohama 
showing on the face thereof, as the fact was, that the 
goods were shipped from Norway within the 
contract period on board the steamship K ie v  for 
transhipment into the steamship A tla s  M a ru ,  that 
the shipments under through bills of lading were 
made in accordance with the universal custom 
obtaining in Norway well known to the respondents 
when goods are sold c.i.f. Japan or the East and in 
accordance with the course of dealing between the 
parties in previous transactions of the same kind, 
that the shipping documents were duly tendered 
and refused by the respondents, and the appellant 
claimed the agreed price or alternatively damages.

By their amended points of defence the respon
dents said that the appellant were bound to ship 
the guano c.i.f. to Japan without transhipment 
and to tender documents for such direct shipment, 
that the bills of lading tendered were not such 
through bills of lading as were regular and valid 
tender under the contracts, and that the policy of 
insurance tendered with the shipping documents 
was irregular and insufficient in that it covered 
transit in the steamship K ie v  and the steamship 
A tla s  M a ru , and in no other vessel. They also 
said that there was unreasonable delay in the 
transhipment by the A tla s  M a ru  as that vessel 
did not leave Hamburg until the 5th June and that 
such delay entitled the respondents to refuse to 
accept the documents. They also denied the 
alleged custom and its validity and the allege»! 
course of business.

Bailhache, J. held that the shipments had been 
duly made in accordance with the established 
practice at a Norwegian port for transhipment at 
Hamburg and in accordance with the contracts, 
that at the time of shipment the appellant had a 
contract which covered the goods from the port 
of origin to the ultimate port of destination, and 
held that the through bill of lading by which the 
Japanese company took upon themselves liability 
for the whole voyage was a proper document ana 
was properly tendered and complied with the 
contractual obligations of the seller.

The buyers appealed.
B a n k e s , L.J.—I  differ from the learned judge 

who gave the judgment in this case on a matter 
such as has been discussed before us with great 
hesitation, and I  should desire to have time to
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consider my judgment had it not been that I  have 
formed quite a clear opinion on the matter. The 
question is whether or not the plaintiff tendered to 
the defendants the documents to which they were 
entitled under a c.i.f. contract of purchase which 
they had entered into with the plaintiff. The 
contract was made in Jan. 1920, and it is contained 
in letters that passed between the parties, the 
sellers being Scandinavian merchants, and the 
buyers being a firm carrying on business in 
London. The contract was for 600 tons of cod 
guano to be shipped 300 tons March-April and 
the balance May-June at a price c.i.f. Kobe or 
Yokohama : the terms of payment were to be net 
cash against documents in London. What 
happened was that in anticipation of the fulfilment 
of this contract the plaintiff entered into a contract 
with Mr. Lind representing a Japanese steamship 
company in reference to the carriage of the goods 
from Hamburg to their destination in Japan. It  
appears that there was no through fine of steamers 
from Norway to Japan, and therefore goods 
intended for Japan from Norway had to be tran
shipped somewhere, and one customary place of 
transhipment was Hamburg. The plaintiff made 
this oontract with Mr. Lind with reference to that 
part of the transit which lay between Hamburg 
and the final destination, and it is contained in 
letters which passed between Lind and the plaintiff 
on the 17th and the 23rd Feb. Lind quotes a freight 
from Hamburg to the destination of the goods, and 
he says the transhipment is to take place to a direct 
port in Japan, either to Kobe or Yokohama, the 
freight of 80s. is to be understood according to the 
contract, and so forth, and then he says : “ I  will 
sign the through bill of lading as soon as the goods 
are in my possession. That is, I  will either take 
them over in lighters on your behalf or direct into 
the vessel.” That was the contract which the 
plaintiff made in February. On the 22nd April the 
plaintiff shipped a quantity of these goods by a 
vessel which called at different Norwegian ports, 
and in respect of those goods bills of lading were 
given by the captain of that vessel which covered 
the transit from the port at which the goods were 
taken on board to Hamburg. The plaintiff’s 
position, therefore, having shipped those goods, 
was this, that he held a bill of lading which covered 
the goods until their arrival at Hamburg. There 
was then a hiatus (if I  may use that expression) 
which was not, as far as we know, covered by any 
particular contract, but there was another contract 
which affected those goods as soon as Mr. Lind or 
his firm took the goods over in lighters or direct into 
the ocean vessel in which they were to be carried 
to Japan. That was the position. The Japanese 
shipowners, when the goods were taken on board at 
Hamburg, issued a bill of lading dated the 5th May. 
I t  is a curious document, because it is dated the 
5th May, and it purports to be issued to the buyers, 
Messrs. Hamel and Horley, and it purports to cover 
the goods from the time they were shipped upon the 
local steamer K ie v  at the original port of shipment 
and bound to Hamburg until the goods arrived at 
their ultimate destination. On the face of it, there
fore, it purports to be a through bill of lading from 
the port of shipment to the port of destination. 
As a matter of fact, it came into existence after the 
goods had been carried by the local steamer from 
the port of shipment to Hamburg and is dated 
some considerable time after the goods had 
started.

[H. o f  L.

I t  is said that that document constitutes a 
through bill of lading, and that was a matter upon 
which Bailhache, J. expressed an opinion. He 
accepted the contention that this was a through 
bill of lading which gave the defendants a right of 
action as against the Japanese shipowners in respect 
of anything that occurred on the voyage from the 
port of shipment to Hamburg. He seems doubtful 
as to what the rights under this document may be 
of the defendants in respect of the interval between 
the goods being taken out of the coasting ship or 
the vessel which brought them down to Hamburg 
and the time they were put upon the ocean vessel, 
but the general conclusion he seems to arrive at is 
that this must be treated as a good through bill of 
lading. Mr. Wright contests that view, and he 
says the document bears on the face of it an intima
tion that the goods were in fact shipped under a 
local bill of lading of the 22nd April 1920. I  think 
if it had been necessary to decide that point, I  
should have felt very considerable hesitation in 
accepting the view expressed by Bailhache, J. 
But it does not seem to me necessary to decide that 
point, and for this reason: The shipment to be a 
good shipment under the contract must at latest 
have taken place by the end of the month of April. 
This document comes into existence for the first 
time and is dated the 5th May and in my opinion 
it comes into existence too late to satisfy the 
obligation of the seller of the c.i.f. contract in regard 
to the documents which he has to bring into exist
ence and hand over to his buyer. The reason I  say 
that is because I  think it has been clearly established 
by authority what the obligation of the seller of a 
c.i.f. contract is. I  will read a passage from a 
judgment of Scrutton, J. in L a n d a u e r's  case (12 
Asp. Mar. Law Gas. 182; 106 L. T. Rep., at p. 301;
(1912) 2 K. B., at p. 105) in which he quotes the 
judgment of Hamilton, J. in B id d d l  B ro th e rs  v. E . 
Clemens H o rs t C om p any  (12 Asp. Mar. Law Cas. 1; 
103 L. T. Rep., at p. 662; (1911) 2 K. B., at 
p. 220): “ The first two duties of the seller c.i.f. 
are as follows : ‘ A seller under a contract of sale 
containing such terms is, firstly, to ship at the 
port of shipment goods of the description contained 
in the contract; secondly, to procure a contract 
of affreightment under which the goods will be 
delivered at the destination contemplated by the 
contract.’ ” Then the learned judge goes on to 
®ay : “ I  should add to the first requisite the words 
1 within the time named in the contract ’ and to 
the second that such a contract must be procured 
on shipment.”

These goods were shipped at the port of shipment 
within the contract time, but the question is whether 
the seller in this case did procure a contract of 
affreightment on shipment. What is meant by the 
expression “ contract of affreightment ” ? In  my 
opinion to satisfy the requirements with reference 
to a contract of affreightment, the seller must bring 
into existence a contract embodied in a form 
capable of being transferred to the buyer and 
which when transferred will give the buyer two 
rights: (I) a right to receive the goods; and, 
secondly, a right against the shipowner who carries 
the goods should the goods be damaged or not 
delivered. If  that is a correct view of what is 
meant in this case and other cases by a contract of 
affreightment, no such contract ever came into 
existence on shipment or within the period fixed by 
the contract for shipment. It  is said that that is 
not the correct view, because of this contract which
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was entered into between the sellers and Lind in 
February, and Bailhache, J. has accepted that 
contention, but I  am unable to take that view. 
I t  seems to me that for this purpose it is quite 
immaterial that that contract was entered into at all. 
I t  was not a contract which gave the buyers any 
rights at all. I t  is true it is a contract W'hich might 
have been assigned to the buyer, but if it had been 
assigned to the buyer, it would not have given him 
any right as against the shipowner who carried the 
goods from the port of transhipment to Hamburg, 
and it seems to me that you cannot have a contract 
of affreightment which satisfies the obligation of 
the seller under a c.i.f. contract unless it gives a 
right to the purchaser of the goods as against the 
shipowner in respect of the whole of the transit. 
I  am unable to follow the reasoning which suggests 
that the seller’s position in this case is in any wav 
improved by reason of the contract that he entered 
into with Lind. From the point of view of the 
buyer, it is no more effective than what Scrutton, J. 
describes in L a n d a u e r’s case (sup. ) as an intention to 
enter into a contract of affreightment. Giving the 
matter the best consideration I  can, I  have come to 
the conclusion that in tendering this document of 
the 5th May the sellers, if they were tendering a 
contract of affreightment at all, were tendering a 
contract of affreightment which came into existence 
too late to enable them to comply with their obliga
tions under their c.i.f. contract.

I  wish to make this further observation only : 
I f  the contention with reference to the value or 
efficacy of the contract which Lind made in February 
is correct, it would seem necessarily to follow that 
if, instead of electing Hamburg as the port of tran
shipment, the sellers had selected Hongkong and 
had then entered into a contract with Mr. Lind or 
some firm representing the Japanese shipowners 
at Hongkong for transhipment at Hongkong, that 
such a contract would equally avail the sellers as the 
present one, and to say that seems to me to indicate 
the extreme difficulty from a business point of view, 
apart altogether from the legal aspect of the matter, 
of contending that the seller under a c.i.f. contract 
of goods from Norway to Japan can keep his buyer 
waiting for the documents until the vessel has 
arrived at Hongkong, because until the vessel has 
arrived at Hongkong the documents will not have 
come into existence. For these reasons, in my 
opinion, the appeal must succeed, and the judgment 
which was entered for the plaintiff be set aside 
and judgment entered for the defendants with 
costs.

W a r r in g t o n , L.J.—I  am of the same opinion.
If  Bankes, L.J. differs with hesitation from a judge 

so experienced in these matters as Bailhache, J., 
I  need not say with what hesitation I  venture to 
differ also from that learned judge. Still I  do differ. 
I  have formed a clear opinion upon the matter, and 
I  am bound to express it.

The question to be determined is whether or not 
the seller of goods under a c.i.f. contract has per
formed his obligation with reference to the contract 
of affreightment. Now that obligation is that he 
is on shipment to procure a contract of affreight
ment under which the goods will be delivered at the 
destination contemplated by the contract. That 
expression of the vendor’s obligation is taken, 
though not absolutely word for word, from the 
statement of Scrutton, J. in L a n d a u e r v. C raven  
(12 Asp. Mar. Law Cas. 182; 106 L. T. Rep. 
298 ; (1912) 2 K. B. p. 94) and I  will add to

that that the contract of affreightment which 
he so procures must be one which is transfer
able to the buyer, so that the buyer may be in a 
position to obtain delivery of the goods, and also to 
resort to the carrier direct in case the carrier should 
commit any breach of his contract of carriage. In 
the present case the only document tendered to the 
buyer as purporting to be in fulfilment of the seller’s 
obligation was this rather curious document which 
is called a through bill of lading. The shipment of 
the goods took place during the third week in April 
and the contract time for shipment expired within 
the month of April. This document is dated the 
5th May. Unless, therefore, the seller had procured 
some other contract of shipment within the time 
limited by the contract, he has not fulfilled his 
obligation. Whether this peculiar document is 
really a through bill of lading, I  feel considerable 
doubt. I t  was issued under a contract made by 
letters between the shipowners and the seller of the 
goods, which letters provided that a bill of lading 
should only be issued upon the goods being actually 
delivered to the shipowners. Therefore, sofaras that 
contract was concerned, this shipowner never was 
under any liability at all with regard to the carriage of 
the goods during the first part of their journey, for his 
obligation only arose when ex hypothesi that journey 
had been completed. I  really, therefore, feel con
siderable doubt whether this bill of lading was a 
contract of affreightment in one sense from the 
original point of departure to the point of delivery. 
But passing that by and assuming that it was so, 
still I  am clearly of opinion that it was not a contract 
made during the period in which under a c.i.f. bargain 
the seller was bound to procure that contract. 
For that reason, in my opinion, the judgment of 
Bailhache, J. was erroneous, and this appeal ought 
to be allowed.

A t k i n , L.J.—The first question that arises in 
this case appears to me to be this: Has the seller 
procured a contract of affreightment covering the 
whole of the transit and tendered to the buyer the 
document which will give to the buyer the rights 
under such contract of affreightment for the whole 
of the transit, that is to say, the right to sue the ship 
if necessary ? I  think that is a question of con
siderable difficulty. The supposed contract, the 
bill of lading, was issued in pursuance of a contract 
which the seller had made with the owner of the 
ocean ship, and it was a contract under which the 
owner of the ocean ship, agreed for the freight 
therein mentioned to transport the goods from 
Hamburg to Japan, and he undertook to issue a 
bill of lading in respect of the ocean ship as soon as 
the goods had arrived and were in his possession 
at Hamburg. To my mind it is quite plain that 
the owners of the ocean going ship undertook no 
obligation at all to the seller in respect of the 
transit between Norway and Hamburg. I t  seems 
to me idle to suppose that for the freight from 
Hamburg to Japan he was going to incur liabilities 
from Norway to Hamburg, and I  think the con
struction of the document makes it quite plain that 
there was no such obligation. Indeed, the learned 
judge has so found, because he has found that there 
would be a breach of contract if in fact the goods 
had been lost between Norway and Hamburg’ 
Therefore, if in fact the seller had no rights against 
the shipowners under the original contract, I  think 
it would be very difficult for him to say at any 
rate that he had got any rights against the ship' 
owner under the through bill of lading which from
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that point of view would be, as far as he was con
cerned, it appears to me, either a mere receipt for 
the goods, or at any rate only to express terms of 
contract as between Hamburg and Japan, and if 
he had no rights he could transfer no rights to the 
endorsees. But in fact this bill of lading is taken 
out by the seller of the goods. He is not named in 
the bill of lading ; he does not purport to make the 
contract. The shipper named in the bill of lading 
is the consignee, and I  myself have very considerable 
doubts as to whether the shipowner who clearly, 
to my mind, had never contracted to give rights to 
the seller of the goods as between Norway and 
Hamburg ever intended to give rights to the buyer 
of the goods in respect of the transit between 
Norway and Hamburg. If  any such question had 
arisen in respect of sea damage or goods injured, or 
otherwise, at that stage of the transit, it appears to 
me that the buyer in accepting this document would 
acquire a somewhat difficult right of suing rather 
than have plain rights against the ship. I  think it 
would be a very difficult position, and I  doubt 
myself whether under the circumstances this 
document would be a satisfactory tender at all.

But I  do not propose to decide this case upon 
that footing, because upon the assumption that this 
document would give rights to sue to the buyer, 
the question arises whether the document is in order 
as having been made at the time stipulated for 
impliedly under the contract on c.i.f. terms. Now 
in respect of that matter there is the authority of 
Scrutton, L.J. in L a n d a u e r v. C raven  (12 Asp. Mar. 
Law Cas. 182 ; 106 L. T. Rep. at p. 301 ; (1912) 2 
K. B. at p. 105). He read a passage from Hamilton,
J.’s judgment in B id d e ll B ro th e rs  v. E . Clemens 
H o rs t Co. (Asp. Mar. Law Cas. 1 ; 103 L. T. Rep. at 
p. 662 ; (1911) 2 K. B. at p. 220) : “ A seller under 
a contract of sale containing such terms, has firstly 
to ship at the port of shipment goods of the descrip
tion contained in the contract ; secondly, to procure 
a contract of affreightment, under which the goods 
will be delivered at the destination contemplated 
by the contract.” Then Scrutton, J. adds this 
on his own account : “ I  should myself add to the 
first requisite the words ‘ within the time named in 
the contract.’ ” About that, of course, there can 
be no question—and then he adds : “ And to the 
second, that such a contract must be procured on 
shipment. I  should make the last addition for 
the reason that the seller must as soon as possible 
after he has sent forward the cargo, send forward 
the documents to the vendee or consignee.” That 
is what Scrutton, J. says, and Bailhache, J., in 
commenting on that says : “ Now if I  may respect
fully say so, I  entirely agree with what Scrutton, J. 
said in that case, and the question here is whether 
there has been a compliance with those require
ments in this case.” It  is upon that footing of the 
proposition stated by my brother and acquiesced 
in by my brother Bailhache in this case that we 
have to determine this case, and I  am not conscious 
that any other proposition was put before us at all 
in the matter, and therefore I  assume that that is 
correct. Was this contract of affreightment made 
on shipment ? I  think the answer is quite clearly 
that it was not. The contract of affreightment is 
a contract of affreightment of rights in or to be 
under the contract transferred to the buyer, and for 
this purpose the only contract of affreightment that 
is so tendered is this through bill of lading. That 
is dated the 5th May, some fortnight or so after 
shipment. It  is a contract which is only made

with the buyer who is the named shipper and the 
consignee after the goods had in fact arrived at 
Hamburg, therefore not made on shipment, but 
only made after part of the transit had been com
pleted. I  have stated the circumstances under 
which it was made, and it appears to me that there 
never was a contract with the buyer at all until the 
5th May, nor has there been any attempt to transfer 
to the buyer the benefit of any contract made upon 
shipment. It  is true that it is said that this contract 
with the buyer which purports to be a through 
contract was made in pursuance of a contract that 
had been made with the seller in April, but that is 
not an assignment of the rights, and it is not in fact 
giving the buyer the benefit of the original contract. 
In  truth the difficulty that the seller is in in this case 
seems to be shown on the face of the judgment of 
the learned judge, because he deals with the different 
objections in this way ; objection one, there is no 
such contract. The answer of the learned judge 
is : “ Oh, yes, there is in substance ; there is the bill 
of lading which is a through contract.” Then it is 
said : “ Very well, that contract is not made at the 
time of shipment.” “ Oh, yes,” says the learned 
judge, “ it is because the contract is the contract in 
the letter of Lind.” Then there is a further objec
tion made : “ But that contract is not delivered 
forthwith in time to send to the seller.” “ Oh, 
yes,” says the learned judge, “ it is, because the 
contract you have to send to the seller is the bill of 
lading.” So that the position is shifted in answer
ing each objection, sometimes reliance being placed 
on the through bill of lading, sometimes reliance 
being placed on the contract expressed in the letter 
to Lind. I  think myself that the true answer is 
that the only contract which is relevant for this 
particular purpose is the document which is tendered 
to the buyer so that he may have the rights under 
it against the shipowner for the whole of the transit, 
the only document which could be suggested to 
comply with that test is that of the 5th May, and 
that document was not made, as it seems to me, 
within the time stipulated by the contract.

There is another objection. Nothing that we have 
said, speaking for myself, and speaking for the whole 
court, I  am sure, is intended to throw any doubt 
upon the commercial practice which prevails when 
goods are shipped from one destination to another 
where there is no direct means of transport, and it is 
therefore impossible to load in one ship at the port 
of lading ar;d discharge from the same ship at the 
port of destination. C.i.f. contracts can be properly 
carried out in accordance with commercial practice 
by means of transhipment and are carried out, 
and the courts are not in the least likely to interfere 
with that commercial practice. The objection here 
is that the practice adopted does not conform to 
that which is necessary and that which can be 
adopted for the purpose of strictly carrying out the 
terms of the cost, insurance, and freight contract. 
Now the matter does not rest there in this particular 
case, because the actual practice proved by the 
witnesses does not appear to me to have been 
adopted in this particular case. It  is undoubtedly 
of the essence of such a contract as this that the 
buyer should be put, as soon as reasonably possible, 
in possession of the documents that represent the 
goods for the obvious reason that he desires to 
dispose of them in the ordinary course of commerce 
as soon as he can. The practice appears to me, as 
proved, to be this, that the owner of the ocean-going 
ship who has to perform the greater part of the
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transit will, on a proper contract having been made 
with him, at or before the time of shipment, either 
allow the master of the local vessel to sign a through 
bill of lading, or will authorise his accredited agent 
at the port of loading to sign a through bill of 
lading, or if he not able to do that, will as soon as he 
receives the bill of lading for the goods in the local 
ship, then issue his through bill of lading. Now 
that is a process that requires normally a short 
period of time. I t  does extend the time for getting 
the document by the time that it takes to dispatch 
by the ordinary commercial business a bill of lading 
to the place where the ocean shipowner carries on 
his business and to get back the ocean bill of lading, 
because the shipowner then has control of the goods 
and is able to issue his through bill of lading, though 
the goods have not been placed on board the ship. 
The evidence that wa& adduced before the learned 
judge, both by parol evidence and in the depositions, 
appears to me to be quite plain that that is the 
practice. In  this case nothing of the kind was done, 
because instead of a through bill of lading being 
issued in exchange for the ocean bill of lading as 
soon as it was available, the owner of the ocean
going vessel refused to issue his through bill of 
lading till the goods had actually arrived at 
Hamburg, and that, it appears to me, must cause 
a definite period of time and cause delay which is 
not contemplated under the contract. I  think a 
bill of lading issued under those circumstances and 
at that time, and dated as of the date when the 
goods are put on board the ocean-going vessel, 
would not be a compliance with the practice as 
proved. For that further reason it appears to me 
that the buyers were entitled in this case to reject 
these documents when they were handed to them. 
I  think the result is that this appeal should be 
allowed and judgment should be entered for the 
defendants with costs here and below.

A p p e a l allow ed.

The seller appealed on the following grounds, 
namely, that (1) the established practice and course 
of business in the case of shipments from Norway to 
Japan was that such shipments are shipped from 
Norway to a port of transhipment for Japan, 
Hamburg being the usual port of transhipment; 
(2) the appellant shipped in due time at a Nor
wegian port to be transhipped at Hamburg to the 
Japanese Port, goods in accordance with the 
contracts; (3) at the time of shipment the ap
pellant had a contract or contracts of affreightment 
for the carriage of the goods so shipped from the 
Norwegian to the Japanese port ; (4) the through 
bills of lading tendered to the respondents were 
proper and sufficient documents procured in due 
time in accordance with the established practice 
and course of business; (5) the through bills of 
lading contained the contract of affreightment for 
the whole voyage from Norway to Japan in a form 
transferable to the respondents and which would 
have been transferred to the respondents if they 
had accepted the tender.

Leek, K.C., and N . L .  M a cask ie , for the appellant.
R . A .  W rig h t, K.C., and O ’H a g a n , for the re

spondents.
Their Lordships took time to consider their 

judgments.
L o k d  Sttm neb  delivered the judgment of the 

House. The only question argued on this appeal

was whether the respondents were right in refusing 
to take up and pay for certain shipping documents 
tendered to them, on the appellant’s behalf, by his 
bankers in London. The bill of lading was the 
actual document in dispute. Why the respondents 
really refused the document does not matter, nor 
does the case turn on the particular objection put 
forward by them at the time.

I t  was common ground that the whole trans
action is governed by English law. The cargo— 
cod guano in bags—was sold c.f. and i., Kobe or 
Yokohama, to be shipped from Norway, 300 tons, 
March/April, and the balance, May/June. There 
was no stipulation as to the months within which the 
bill of lading itself must be dated, or as to the date 
of the bill of lading being conclusive evidence of the 
date of the shipment. The bags in question were 
shipped at Braatvag in Norway. A direct steamer 
to Ja,pan was not available from Braatvag, nor do I  
imagine that the buyers supposed that it would be, 
and the seller shipped the consignment at Braatvag 
on board the K ie v , a steamer belonging to a Nor
wegian company, to be carried to Hamburg, where 
it was to be transhipped into the Osaka Shosen 
Kaisha’s s.s. A tla s  M a ru  for Yokahama. The 
appellant had made a contract, partly expressed in 
a “ freight contract ” and partly in correspondence, 
with a Mr. Lind, of Hamburg, the representative of 
the Osaka Shosen Kaisha, for the conveyance of 
the cod guano from Hamburg to Japan on the 
terms, among others, that bills of lading to Japan 
would be signed in Hamburg on presentation of the 
local bill of lading—that is, the bill of lading for 
carriage by the K ie v —as soon as the goods were in 
Mr. Lind’s possession, being there either taken over 
in lighters on the appellant’s behalf or direct into 
the steamer for Japan. If  they arrived in Hamburg 
too late for the steamer scheduled, the appellant 
reserved to himself the right to ship them by the 
next steamer of the line.

The first, or local, bill of lading was signed on 
behalf of the master of the K ie v  on the 22nd April> 
1920, and acknowledged receipt of the cod guano 
from the appellant, to be delivered to “ order 
Yokohama,” the K ie v  being bound for Hamburg, 
with the right to tranship and send on the goods 
by another steamer, freight being prepaid to 
Hamburg, the K ie v ’s destination.

At Hamburg there was issued to the appellant 
an ocean bill of lading, signed by Mr. Lind on behalf 
of the captain of the A tla s  M a ru  and dated the 
5th May 1920. The respondents were named in it 
as the shippers in accordance with a stipulation 
they had made, and the cod guano was made 
deliverable to order at Yokohama. The case is 
another instance, like The P a ra n a  (124 L. T. Rep- 
609 ; (1921) 1 A. C. 486), of tranactions in which, in 
spite of the insertion of the consignee’s name in the 
bill of lading, the intention to reserve the j ' a3 
d isp o n e n d i to the seller till the documents are taken 
up is manifested by the way in which the trans
action is carried through with regard to the pre
sentation of the documents. The respondents 
being named as the shippers, no question arises of 
any estoppel as against the carriers in. favour 
persons taking the bill of lading by endorsement 
and on the faith of the statements recited in it. The 
document was headed : “ Through Bill of Lading, 
and it contained in the margin these statements; 
“ From Braatvag to Yokohama ” and “ shippe“ 
from Braatvag according to bill of lading on the 
22nd April 1920,” and it began thus : “ Shipped in
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apparent good order and condition by Messrs. 
Hamel & Horley, Limited, on board tbe steamship 
K ie v , lying in or off the port of Braatvag and bound 
to Hamburg for transhipment into the Osaka 
Shosen Kaisha’s steamship A tla s  M a ru  . . .
1500 bags cod guano . . .  to be delivered 
. . . at the port of Yokohama
unto order.”

This bill of lading accordingly was itself dated 
after the contract time of shipment, viz., March/ 
April, but it is stated in the margin, and truly so, 
that, according to a bill of lading (that is the local 
one), shipment at Braatvag was within the contract 
time. I t  stated further that the goods, when 
shipped on the K ie v , were in apparent good order 
and condition, but it was silent as to their condition 
at Hamburg. There was no express statement that 
any goods had been shipped on the A tla s  M a ru  at 
all, or, if so, in what order and condition they were 
when shipped, and it was reasonably plain that the 
K ie v  did not belong to the Japanese owners of the 
A tla s  M a ru . The undertaking to deliver in Japan 
would, in the absence of special authority to those 
signing the bill of lading, apply only to such cargo 
as might, in fact, have been shipped at Hamburg on 
board the A tla s  M a ru , and no one would assume 
without actual evidence of it that a person like 
Mr. Lind, signing on behalf of the captain of the 
A tla s  M a ru  had any authority to bind her owners 
for the carriage by the K ie v  or the owners of the 
K ie v  for anything at all. The question is whether 
this ocean bill of lading was a good tender under the 
contract of sale and whether the respondents were 
bound to take it up and pay for the consignment.

A c.f. and i. seller, as has often been pointed out, 
has to cover the buyer by procuring and tendering 
documents which will be available for his pro
tection from shipment to destination and I  think 
that this ocean bill of lading afforded the buyer no 
protection in regard to the interval of thirteen days 
which elapsed between the dates of the two bills of 
lading and presumably between the departure from 
Braatvag and the arrival at Hamburg. The initial 
words, on which the matter depends, may be put 
as a mere recital of a fact, or as words of contract, 
and in the latter case the contract may be that the 
owners of the A tla s  M a ru  will (i) be answerable for 
the safe carriage of the goods from Braatvag to 
Hamburg, though they have not actually carried 
them, subject always to the perils excepted in their 
own bill of lading, though these do not correspond 
with the exceptions in the K ie v  bill of lading, or 
(ii) will make good any loss or damage to the goods 
during the transit from Braatvag to Hamburg, if 
the owners of the K ie v  fail to do so, or (iii) will 
indemnify the respondents against loss or damage 
affecting the goods during that voyage. Unless the 
words are words of contract to the effect first above- 
mentioned, they are useless to the appellant, and 
even so the question arises on the face of the 
document what authority, if any, the captain of the 
A tla s  M a ru  or his agent, Mr. Lind, who signs for 
him, has to bind his owners by words of promise in 
respect of a voyage, which is already over before 
he has anything to do with the goods on behalf of 
the Osaka Company. P r im a  fa c ie  he has none, and 
there is nothing shown to rebut the presumption. 
No doubt a question may arise on any bill of lading 
whether the captain has, in fact, signed for more 
goods than were put on board, and, if so, whether 
he has any special authority to do so, but the 
doubt raised here, if not dissimilar in kind, is

different in its actual form and much greater in 
degree. Of course, no contract by way of in
demnity or by way of guarantee or of anwering for 
the default of another will satisfy those require
ments of a c.f. and i. sale which involve a contract 
of affreightment, since different defences are avail
able on them and different incidents attach to 
them to those applicable to a bill of lading. Still 
less can a mere recital of facts avail.

With all deference to the very weighty opinion 
of Bailhache, J. to the contrary, in my judgment 
these words are mere words of recital, but, even if 
they were what the appellant contends that they 
are, I  think it is clear that they do not make the 
ocean bill of lading a good tender in this case. The 
bill of lading by the K ie v  was originally a contract 
with the appellant himself, and never was, nor in 
any normal course of business ever would be, 
tendered to the respondents. As there were not, 
I  suppose, to be two contracts for carriage as far as 
Hamburg, this is strong to show that the appellant 
never intended the ocean bill of lading to be a 
contract of carriage from Braatvag to Hamburg. 
When documents are to be taken up the buyer is 
entitled to documents which substantially confer 
protective rights throughout. He is not buying a 
litigation, as Lord Trevethin (then A. T. 
Lawrence, J.) says in the General T ra d in g  C o m p a n y ’s 
case (1911, 16 Com. Cas., at p. 101). These docu
ments have to be handled by banks, they have to 
be taken up or rejected promptly and without any 
opportunity for prolonged inquiry, they have to be 
such as can be re-tendered to sub-purchasers, and 
it is essential that they should so conform to the 
accustomed shipping documents as to be reasonably 
and readily fit to pass current in commerce. I  am 
quite sure that, under the circumstances of this 
case, this ocean bill of lading does not satisfy these 
conditions. I t  bears notice of its insufficiency and 
ambiguity on its face: for, though called a through 
bill of lading, it is not really so. I t  is the contract 
of the subsequent carrier only, without any com
plementary promises to bind the prior carriers in 
the through transit. The appellants’ contract 
with Mr. Lind was not transferable by endorsement 
and delivery, nor was it tendered ; the K ie v  bill of 
lading he kept to himself, and endorsed to Mr. 
Lind under his own contract with him. I  do not 
suggest that tender of either document would have 
carried matters any further, but, as things stood, 
the buyer was plainly left with a considerable 
lacuna in the documentary cover to which the 
contract entitled him.

The point is also put in a slightly different way, 
which equally relates especially to bills of lading. 
Scrutton, J. points out in L a n d a u e r v. C raven  
(13 Asp. Mar. Law Cas. 182; 106 L. T. Rep. 
298; (1912) 2 K. B. 94), that in a sale of 
goods c.f. and i., the contract of affreightment 
must be procured “ on shipment.” Of course 
this is practicable and common even when a through 
bill of lading is necessary, containing provision for 
transhipment at an intermediate port from a local 
to an ocean steamer not in the same ownership. 
I  do not understand this proposition as meaning 
that the bill of lading would be bad, unless it was 
signed contemporaneously with the actual placing 
of the goods on board. “ On shipment ” is an 
expression of some latitude. Bills of lading are 
constantly signed after the loading is complete and, 
in some cases, after the ship has sailed. I  do not 
think that they thereby necessarily cease to be
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procured “ on shipment,” nor do I  suppose that the 
learned judge so intended his words. I t  may also 
be that the expression would be satisfied, even 
though some local carriage on inland waters or by 
canal or in an estuary by barge or otherwise, 
preceded the shipment on the ocean steamer, 
provided that the steamer’s bill of lading covered 
that prior carriage by effectual words of contract. 
“ On shipment ” is referable both to time and place. 
In  principle, however, and subject to what I  have 
said, I  accept this opinion of so great an authority, 
and I  am quite sure that a bill of lading only issued 
thirteen days after the original shipment, at another 
port in another country many hundreds of miles 
away, is not duly procured “ on shipment.” Indeed 
the ocean bill of lading was not procured as part of 
this c.f. and i. shipment at all, and “ on shipment ” 
does not at any rate mean on re-shipment or on 
transhipment. I t  is not enough that at the time 
of the initial shipment the c.f. and i. seller procured 
a contract by correspondence with Mr. Lind for the 
forwarding of the goods by an ocean steamer, for 
that was not procuring a bill of lading. If  the 
K ie v  had been lost with the cod guano on 
the coast of Norway, no contract of affreightment 
to Japan would have been procured or forthcoming 
at all. The matter was well tested thus in the Court 
of Appeal. In  the absence of express stipulation, 
shipping documents under a contract of sale on 
c.f. and i. terms must be tendered by the buyer 
as soon as possible after shipment (B id d e tt v. H o rs t,  
12 Asp. Mar. Law Cas. 1 ; 104 L. T. Rep. 
577 ; (1911) 1 K. B. 958). If, then, the port 
of transhipment was late on in the through 
voyage, a buyer might be entitled to tender the 
documents long before any through bill of lading 
to Japan had been signed or procured at all, and 
when there was no bill of lading in existence except 
that to the intermediate port. This ocean bill of 
lading was, therefore, on this ground also, in my 
opinion, a bad tender.

Though the document is called a through bill 
of lading it is not really so, for no one contracted 
by it for the carriage through from Braatvag to 
Yokohama. Accordingly, I  express no opinion 
adverse to the sufficiency of through bills of lading, 
properly so called, as a tender under a contract like 
this. I  would add that the evidence, given to 
prove a course of business between the contracting 
parties or a custom of merchants generally affecting 
the normal requirements of a c.f. and i. contract, 
failed to establish any distinction in this case, and 
I  have no observation to make on the effect of such 
evidence had it been sufficient. The gist of it, 
however, was that, although in some cases the 
Japanese line either appointed an agent at the 
Norwegian port, or gave authority to the captain 
of the local steamer to sign a bill of lading on their 
behalf at and from that port, which would, of 
course, be a real through bill of lading, in cases 
where they had no control over the cargo till it 
reached Hamburg, of which this was an instance, 
they would sign only at and from Hamburg, and 
would not issue a through bill of lading, since they 
were not booking the cargo for the whole journey 
at a through rate.

An experienced witness called by the appellant 
further stated that he did not recall any other 
instance of a through bill of lading dated (that is, 
signed and dated) at the port of transhipment, 
and it was admitted by counsel that no such 
instance could be found in any reported case.

Nor was any instance forthcoming of a ship’s 
signing for the carriage of goods, already carried 
and delivered by another ship, as a prior part of 
the entire transit. I t  was admitted by another 
of the appellant’s witnesses that a through bill of 
lading ought to be issued at the original port of 
shipment. Plainly, what the seller ought to have 
done was either to get Mr. Lind to sign a bill of 
lading from Braatvag to Yokohama with the 
right to tranship at Hamburg, if he had authority 
so to sign, or to have sold c.f. and i. Hamburg for 
Yokohama, and have forwarded the goods to 
Hamburg on his own account. I  have only to 
add that, judging by the report in (1912) 2 K. B. 
107, the decision in C ox, M c E w e n  a n d  Co. v. 
M a lc o lm  does not touch the present case. Being 
a decision on a case stated and on questions put 
by an arbitrator, the issue was limited by his 
findings and by the terms of his questions. What 
those terms were is only to be gathered from the 
judgment, but they plainly did not include the 
the question now in issue, viz., whether a bill of 
lading signed at and operating from an intermediate 
port of transhipment is a sufficient document 
for tender to the buyer under a c.f. and i. sale. 
The contract was for goods to be shipped from 
Manila to London by steamers “ direct or indirect,” 
and the buyers rejected bills of lading from 
Hong Kong, partly on the ground that they 
did not comply with a stipulation as to the date 
of shipment, and partly because they did not 
conform to the words “ shipment direct or indirect.” 
The arbitrator found as facts that transhipment 
at Hong Kong was usual, and that through bills 
of lading from Manila, though usual, were not 
essential. Evidently he was proceeding on some 
recognised custom of the trade affecting the meaning 
of the contract. Accordingly the decision was 
that the contract did not require a through bill 
of lading ; that the goods were, in fact, shipped to 
London “ indirect,” and were shipped at Manila 
within the contract time. The production of the 
Hong Kong bill of lading alone did not show that 
the conditions of the contract were not fulfilled, 
and the form of the arbitrator’s question prevented 
the buyers from raising the contention that they 
were entitled to reject the tender because a Hong 
Kong bill of lading was not one which they were 
bound to take up. On the facts found it was 
assumed that the Manila bill of lading was not one 
of the shipping documents which had to be tendered 
and taken up, since, on a contract to which a through 
bill of lading was not essential and which was in 
terms satisfied by indirect shipment, the tender 
of the Hong Kong bill of lading sufficed. The 
arguments of counsel on both sides in the case of 
L a n d a u e r v. C raven  (12 Asp. Mar. Law Cas. 
182 ; 106 L. T. Rep. 298 ; (1912) 2 K. B. 101) 
show that C ox, M c E w e n  a n d  C o.'s case (su p .) 
was understood not to turn on any question of 
the shipping documents which are required by 
c.f. and i. terms in general, and I  do not think this 
case can affect the present appeal. I  would suggest 
to your Lordships that the appeal should be
dismissed with costs. . , ,

A p p e a l d ism issed.

Solicitors, R eyno lds and S on ;  D o n a ld  M a cm iV a n  
and M o tt.
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Su|irente Court ot KuMcature.

HIGH COURT OF JUSTICE,

CHANCERY D IV IS IO N .
J a n . 24, 25, 26, a n d  Feb. 22, 1922.

(BeforeP. O. L a w r e n c e , J.)
Re L o n d o n  C o u n t y  C o m m e r c ia l  R e - in s u r a n c e  

Of f ic e  L im it e d , (a)

M a r in e  insu rance—P o lic y — G am ing  o r w age ring— 
Loss in  event o f peace not being declared by  date 
named—P .p . i.  clauses— In s u ra b le  in te rest—P .p . i.  
clauses detached a n d  not detached a t tim e  o f c la im — 
S hort s lip s — N o  m e n tio n  o f p .p . i .— In s tru c t io n s  
f o r  in s e r tio n  o f in  long  s lip s—R ec tifica tio n— 
L ife  A ssurance A c t 1774 (14 Geo. 3, c. 48)— M a r in e  
In s u ra n c e  A c t 1906 (6 E d w . 7, c. 41), s. 4.

T h e  r is k  in su re d  aga ins t by ce rta in  p o lic ie s  o f in s u r 
ance o r re -insu rance  issued on m a rin e  insu rance  
fo rm s  a n d  c o n ta in in g  the p .p . i .  a n d  f . i . a .  clauses, 
m e an ing  “ p o lic y  p ro o f o f in te rest ” and  “ f u l l  
in te rest adm itted ,'”  w as a to ta l loss i n  the event o f 
peace not being declared on o r before a ce rta in  dale. 
The com pany also issued p o lic ie s  o f m a rin e  i n 
surance o r re -insu rance  to w h ich  were attached a t the 
date on  w h ich  they were signed the detachable p .p . i.  
clause w h ich  a t the tim e  a t w h ich  the c la im s  were 
made on  the p o lic ie s  were i n  some cases detached 
a n d  i n  other cases not detached. The short s lip s  
f o r  these m a rin e  p o lic ie s  con ta ined no m e n tion  
o f p .p . i . ,  but the long  s lip s  o r conc lu d ing  in s tru c tio n s  
d id  c o n ta in  in s tru c tio n s  f o r  the in s e r tio n  o f the 
p .p . i .  clause. O n the question being ra ised  by the 
v o lu n ta ry  l iq u id a to r  o f the com pany as to  the 
v a lid ity  o f these p o lic ie s

H e ld , th a t though the p ro v is io n s  o f the M a r in e  In s u r 
ance A c t 1906 were no t a p p lica b le  to  the peace 
p o lic ie s  they were insurances w ith in  the m ean ing  
o f the L i fe  A ssurance A c t 1774 a n d  insurances  
on a n  event i n  w h ich  the assured had no in te rest 
o r insurances by w a y  o f gam ing  o r w agering  w ith in  
the m e an ing  o f sect. 1 o f the A c t o f 1774 and  
therefore ille g a l a n d  no p re m iu m s  p a id  on them  
were recoverable. T h e  f a d  tha t the po lic ie s  were 
re -insu rance  p o lic ie s  and  th a t the re-assured had  
p a id  u n de r the p o lic ie s  w h ich  they had issued d id  
not enable the c la im s  to be^substantiated.

H e ld  also, th a t the m a rin e  insurances were vo id  
u n de r sect. 4 o f the M a r in e  In s u ra n c e  A c t 1906, 
being p o lic ie s  w h ich  a t the tim e  o f issue had the 
detachable p .p . i .  clause attached, and  w hether such  
clause w as detached o r not detached a t the tim e  
the c la im  was p u t  fo rw a rd  m ade no  d iffe rence ;  
the cou rt w ou ld  not re c t ify  such p o lic ie s  as the long  
s lip s  con ta ined in s tru c tio n s  f o r  the in s e r tio n  o f  
the p .p . i .  clause, an d  therefore the p o lic ie s  con ta ined  
the rea l term s agreed upon .

A d j o u r n e d  Su m m o n s  in companies winding-up 
with witnesses.

Lionel Maltby, as the voluntary liquidator of the 
London County Commercial Re-insurance Office 
Limited (hereinafter called the company) in con
junction with his special adviser appointed under

(a) R epo rted  b y  G e o f f r e y  P . L a n g w o r t h y , E s q ..
B a rr is te r -a t-L a w .

Vol. X V ., N . S.

the scheme of arrangement sanctioned by order 
of the court dated the 21st Feb. 1919, made an 
investigation of a number of claims on policies which 
had been issued by the company subject to a con
dition known as “ policy proof of interest ” (p.p.i.) 
The total amount of the claims on these disputed 
policies was 97,5351. 11«. 4d. The liquidator made 
an affidavit stating the following questions upon 
which he desired to obtain the opinion of the 
court:

(a ) A  policy of insurance or re-insurance issued 
by the company in the name of G. Chatelain and (or) 
as agent for the sum of 3001., the risk insured 
against being a total loss in the event of peace not 
being declared between Great Britain (England) 
and. Germany on or before the 31st March 1918 
pursuant to the corresponding long slip. To this 
policy was attached a perforated slip which could 
be detached or not, apparently at the option of 
the assured, and as appeared from the wording on 
such perforated slip it was alleged that it formed 
no part of the policy and was not attached thereto, 
but was to be considered as binding in honour on 
the underwriters, the assured, however, having 
permission to remove it from the policy should he 
so desire, but it purported to allege that in the event 
of claim the policy should be deemed to be sufficient 
proof of interest, and that full interest w-as admitted. 
The question arose whether this policy issued 
pursuant to the long slip and policies in similar 
form were illegal and void as being gambling 
policies or otherwise falling within sect. 4 of the 
Marine Insurance Act 1906 and whether, being a 
policy of indemnity, it was competent for the 
parties thereto to make it subject to the conditions 
of “ p.p.i.” and “ f.i.a.,” which indicated “ full 
interest admitted.”

The form of the above policy was as follows:
Whereas G. Chatelain, Esq., and (or) as agent repre

sented to the London County Commercial Re-insuranoe 
Office L im ited  th a t he is interested in  or du ly  authorised 
as Owner Agent or otherwise to  make the insurance 
hereinafter mentioned and described w ith  the London 
County Commercial Reinsurance Office L im ited. 
Now th is  po licy of insurance witnesseth th a t in  con
sideration of the premises and of the sum of tw enty- 
eight pounds seven shillings paid by the said insured 
to  the said company by way of prem ium a t and after 
the rate of nine guineas per centum fo r such insurance 
the said London County Commercial Reinsurance 
Office L im ited  do covenant w ith  the said insured th a t 
the said company shall be subject and liable to  pay 
and make good a ll such losses and damages hereinafter 
expressed as may happen to the subject m atte r of th is 
po licy and m ay attach to  th is policy in  respect of 
the sum of three hundred pounds hereby insured which 
insurance is hereby declared to  be upon [then followed 
a blank space; the above except the name of the 
insured and the amounts of the prem ium and the 
sum assured was printed, then followed typed in  red 
in k  :] To pay a to ta l loss in  the event of peace not 
being declared between Great B rita in  (England) 
and Germany on or before the 31st March 1918.

P.P .I.
F .I.A .
[A fte r the above was prin ted  the fo llow ing :]

in  the ship or vessel called the whereof
is a t present master or whoever shall go fo r master of 
the said ship or vessel lost or no t lost a t and from  

[Below th is  were small p r in t clauses relating 
to  ship insurance. This po licy was dated the 10th Oct. 
1916, and had attached the perforated slip referred to 
The corresponding long slip or concluding instructions

4 B
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fo r issue of the policy was as fa r  as m ateria l in  the 
fo llow ing form  :]
London County Commercial Reinsurance Office 

L im ited , Marine Department.
Policy in  the name of On. Ship’s name. Voyage.
G. Chatelain Includ ing a ll risk of craft,
and (or) as agent. [Typed in  red in k  be low :]
To the debit of W arranted free of Capture, Seizure 
Chatelain and Co. and Detention and the consequences 

thereof, or any a ttem pt thereat, 
p iracy excepted, and also from  a ll 
consequences of hostilities, or warlike 
operations, whether before or after 
Declaration of W ar. W arranted 
free of loss or damage caused by 
Strikers, Locked-out Workmen, or 
persons taking pa rt in  labour dis- 
disturbances, or rio ts  or c iv il 
Commotions.

[Then typed in  black the fo llow ing :]
To pay a to ta l loss in  the event of Peace not being 

declared between Great B rita in  (England) and Germany 
on or before the 31st March 1918.

p.p.i., f.i.a.
[The sum insured and prem ium per centum were 

also set out.]
(b) Further policies of insurance and reinsurance 

had been issued by the company in pursuance 
of the corresponding long slip subject also to the 
detachable slip, and were issued to cover the risk 
of loss on certain steamships therein referred to. 
A number of these policies had been issued, and the 
question arose whether even if they had been issued 
to cover a legitimate risk the attaching of the 
detachable slip on the policies or the terms of the 
long slip rendered them invalid.

(c) The company had also issued a number of 
policies on ships subject to a long slip against war 
risks, but prior to the claims thereon having been 
made the detachable slip which had been attached 
thereto had been detached. Assuming that the 
risks under these policies were ordinary marine 
risks, the question was whether in view oi the fact 
that at the time the claim was put forward the 
slip which had been attached thereto was detached, 
the policies were valid, or whether they were invalid 
by reason of the attachment of the said detachable 
slip or of the terms of the long slip.

(d ) The company had also issued a number of 
policies to which was attached the long slip and 
which were issued subject to the conditions of 
p.p.i. and f.i.a. (full interest admitted), and the 
question was whether these policies were in the 
nature of “ wager ” policies and within the scope 
of sect. 4 of the Marine Insurance Act 1906. The 
condition “ p.p.i. ” and “ f.i.a. ” on which these 
policies were issued appeared both on the long slips 
and on the policies, in addition to which there were 
also the detachable slip above referred to. The 
insurance in this case was upon increased value 
of grain.

(e) The company also issued a number of 
policies on steamships subject to the condition of 
“ free of all average and war risk as per original 
ex delay,” which had attached thereto the detach
able slip above referred to, and the question arose 
whether these policies were also invalid under 
sect. 4 of the Marine Insurance Act 1906, and 
whether claims should be admitted thereon as 
valid. Other policies were issued “ warranted 
f.a.a.,” meaning free of all average without benefit 
of salvage, but to pay loss on such portion of the 
interest as might not reach its destination in the 
said ship or ships as above. Here latter policies

[C h a n . D i v .

were also issued subject to the condition “ f.p.a.,” 
| meaning free of particular average, and claims 
: have been made upon these latter policies, and the 

question arises whether such claims can be admitted.
The liquidator in these circumstances issued this 

summons in the winding-up of the company against
G. Chatelain and Co., Auton Alrik Sunden-Cullberg 
and Erik Olof Nordgren, trading as Alrik Sunden- 
Cullberg of Stockholm, Sweden, Hamilton Smith 
and Co., Eagle Star and British Dominions 
Insurance Company Limited, and B. N. L. 
Whiteaway for the decision of the following 
questions : (a ), (6), (c), (d ), (e), (/), and (g), and for 
the purpose of the decision of such questions that 
G. Chatelain and Co. might be appointed to defend 
on behalf of and represent all the holders of the 
policies mentioned in question (a) ; And the said 
Auton Alrik Sunden-Cullberg and Erik Olof 
Nordgren might be ordered to defend on behalf 
of and represent all the holders of the policies 
mentioned in question (6) ; that the said Hamilton 
Smith and Co. Limited might be ordered to defend 
on behalf of and represent all the holders of the 
policies mentioned in question (c); that the Eagle 
Star and British Dominions Insurance Company 
Limited might be ordered to defend on behalf of 
and represent all the holders of the policies men
tioned in question (d ); that the said B. N. L  
Whiteaway might be ordered to defend on behalf 
of and represent all the holders of the policies 
mentioned in question (e); and that the said 
Hamilton Smith and Co. might be ordered to defend 
on behalf of and represent all the holders of the 
policies mentioned in question (/).

(а ) Whether Lionel Maltby as such liquidators 
ought to admit as valid the policies of insurance 
or re-insurance issued by the company in the 
form known as p.p.i. policies more particularly 
described in the affidavit of Lionel Maltby to be 
filed in support of this summons.

(б) Whether as such liquidator he ought to admit 
as valid the policies of insurance or re-insurance 
issued by the company in the form known as 
p.p.i. policies, more particularly described in the 
said affidavit to each of which policies a slip capable 
of being detached in the words stated in the said 
affidavit had been attached, but which slip had not 
been detached at the date when such claim was 
put forward.

(c) Whether he ought as such liquidator to adm it 
as valid the policies of insurance or re-insurance 
issued by the company in the form known as p-P;*' 
policies, more particularly described in the sai 
affidavit to each of which policies a slip capable 
of being detached in the words stated in the affida' ' 1 
had been attached, but which slip had been detache 
at the time the claim was put forward.

(d ) For the decision of the questions raised unde 
(a ), (b-), (c), treated as relating to a policy in tb 
form f.i.a., more particularly described in the sa1 
affidavit.

(e) For the decision of similar questions referred t 
in the policy in the form f.a.a. without benefit ° 
salvage, more particularly described in the affidavi •

(/) For the decision of similar questions referre  ̂
to in the policy in the form v.o.p., and meaning 
“ valued as in original policy.”

(g) Whether in the event of it being held that 
or any of the said policies were void and that 1 
claims could be maintained under them, 1 
liquidator ought to admit a claim for the premm11 
paid in respect of the policies.
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An affidavit was sworn to by L. H. Hobbs, a 
director of Hamilton Smith and Co. Limited, 
insurance brokers, of thirteen years’ experience 
as a marine insurance broker, as to the customary 
course of marine insurance or re-insurance business, 
the material parts of which were as follows:

The practice where the underwriters are a limited 
company or an insurance company in marine 
insurance or re-insurance has always been as 
follows : The broker, who is the agent of the assured, 
writes on a short slip the necessary particulars of 
the insurance proposed, such particulars as a rule, 
and more especially in cases of re-insurance, are in 
themselves sufficient to enable a policy to be 
drawn up. The broker then submits the short 
slip to the company’s underwriter who, if he is 
prepared to accept the risk offered, enters on the 
slip the amount he is willing to insure and signs the 
slip with his initials and generally dates the 
signature. In  this way by one or by several under
writers the full amount is insured. It  is this short 
slip thus initialled (and not the so-called long slip) 
which, according to the practice of marine insurance 
and in the understanding of those engaged in marine 
insurance is deemed to be a complete and final 
contract, fixing the terms of the insurance, including 
the premium, and neither party can without the 
assent of the other deviate from the terms so 
agreed upon without a breach of faith. When, under 
the contract thus concluded, the broker requires a 
policy in the case of an insurance with Lloyd’s 
underwriters, he prepares it himself and submits it 
to the underwriters concerned for signature, but in 
the case of an insurance with a company (such as 
is here in question) he hands to the company what 
are known as closing instructions on a document 
which is sometimes called the long slip, and on 
these instructions the company prepare and sign 
the policy. The broker acting for the assured 
makes out the long slip without which the company 
could not prepare the policy, as the broker takes 
away and keeps the short slip after it has been 
initialled. The underwriter signs the short slip 
only, and it is by the terms of the short slip alone 
that he is bound. If  there is any variation between 
the short slip and the long slip the former not the 
latter is the authoritative expression and evidence 
of the contract. This is so in the case of an insur
ance with Lloyd’s underwriters, and also in the case 
of an insurance with a company and sect. 21 of the 
Marine Insurance Act 1906 applies (as I  submit) 
to both cases.

In  the ordinary understanding of brokers and 
underwriters engaged in marine insurance the 
terms “ p.p.i.,” or other similar terms (such as are 
mentioned in par. (1) (a ) and (e) of the affidavit of 
Lionel Maltby), in a policy do not necessarily 
indicate that the assured has no insurable interest 
or does not expect to acquire an insurable interest 
thereunder. In  many cases where there is an 
insurable interest the p.p.i. clause is inserted 
because the insurable interest is such that a loss 
in respect of it, though real, would be difficult 
to prove or assess. By the addition of such terms 
to the contract the underwriters agree to release the 
assured in the event of a claim from the difficulty 
and expense of proving his interest. It  has become 
usual to add a p.p.i. clause (when required) in the 
form and with the reservation appearing on the 
policies referred to in the said affidavit of Lionel 
Maltby, viz. : “ This slip is no part of the policy 
and is not to be attached thereto but is to be

considered as binding in honour on the underwriters, 
the assured, however, having permission to remove 
it from the policy should they so desire.” I  submit 
that where a p.p.i. or other similar clause is attached 
to a policy in the form and with the reservation as 
aforesaid such a clause is not part of the contract 
at all but is only an obligation binding in honour 
on the underwriters, and the assured is entitled to 
(whether the said clause has been removed from the 
policy or not) to prove interest and to recover in 
respect of any claims that have arisen under the 
policy.

The claims on the policies which are not disputed 
by the liquidator amounted to over 500,0001, and 
as the assets were insufficient to pay all these claims 
it was important to policy holders under the policies, 
the claims on which were admitted, that the 
liquidator should not have to pay the claims 
amounting to 97,5001. on the policies in dispute 
in this case.

On the 17th March 1917 the Danske Genforsikring 
Aktieselskab presented a petition to wind up the 
company. The Danske Company was formed 
during the war under some arrangement with the 
company to guarantee all the risks of the under
taking, providing a certain amount in the £. That 
arrangement was disputed by the Danske Company, 
and in the winding-up of the company a scheme 
was drawn up under the terms of which the creditors 
other than the Danske Company were to receive a 
composition at the rate of 6«. in the £ in full satis
faction of their claims against the company and 
the Danske Company. The court sanctioned this 
scheme on the 21st Feb. 1919, and on the 28th 
Feb. 1919 a resolution was passed for a voluntary 
winding-up in accordance with the scheme, and 
Lionel Maltby was appointed liquidator.

R . A . W rig h t, K.C. and F . W h in n e y  for the 
liquidator.—The liquidator submits the questions 
in the summons for the decision of the court, but 
contends that the p.p.i. policies, even should there 
be an insurable interest, are nevertheless void under 
sect. 4 of the Marine Insurance Act 1906 (see Cheshire  
and  Co. v. V aughan  B ro th e rs  and  Co., ante p. 69, 
123 L. T. Rep. 487 ; (1920) 3 K. B. 240, 254), and 
that the policies issued to insure the risk of peace 
not being declared before the date named are 
gaming or wagering policies within the meaning 
of the Life Assurance Act 1774.

S tu a r t B evan , K.C. and Le  Quesne for G. Chate- 
lain and Co. Chatelain and Co. are brokers, 
and acted as principal. The first question is as to 
the effect of the detachable p.p.i. slip, but it is 
proposed to leave the argument as to that to the 
respondents, Hamilton Smith and Co. and 
Sunden-Cullberg. My view will be submitted on 
the assumption that the detachable slip is held to 
be part of the contract, and therefore the question 
remains on question (a ) of the summons, whether 
the policies included in that question are void as 
being within sect. 4 of the Marine Insurance Act 
1906. At common law prior to the statute (19 
Geo. 2, c. 37, the Marine Insurance Act 1745), p.p.i. 
contracts were not void (Arnould on Marine Insur
ance, 10th edit., sect. 311, p. 428), but after that 
Act they were made illegal right down to the year 
1906. Sect. 4 of the Act of 1906 for the first time 
included foreign ships, declaring that wagering 
contracts with regard to British and foreign ships 
were void. Persons whose profits in a business 
were dependent on whether war continued or not 
naturally desired to insure and where their liveli
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hood was affected by the continuance of the war 
they had an insurable interest. These policies 
under question (a ) concerned no marine losses or 
marine adventure, and are clearly not marine 
policies within sect. 1 of the Act of 1906, and that 
Act is not applicable to them. But it is contended 
these policies are void as being within the Marine 
Insurance Act 1745. There exists no authority 
as to this, though Arnould on Marine Insurance, 
10th edit., p. 434, sect. 315, seems to think such 
policies are void. These policies are being attacked, 
and it is for those who do so to prove they are 
gambling policies. They are perfectly consistent 
on the face of them with the assured having an 
insurable interest. These re-insurances were 
effected by G. Chatelain and Co. in respect of 
insurances effected by them against similar risks, 
and they have paid in every case, and that 
constitutes his proof of interest and is sufficient 
proof of interest. Even if G. Chatelain were liable 
in honour but not in fact there would still be an 
insurable interest. There has been here a new 
consideration and a new contract not tainted with 
illegality which can be sued upon :

I ly a m s  v. S tu a r t K in g ,  99 L. T. Rep. 424;
(1908) 2 K. B. 696, 704, and 707.

[Halsbury’s Laws of England, vol. 17, p. 514, was 
also referred to.] It  is the duty of the court always 
to lean in favour of an insurable interest if possible :

S lack  v. In g l is ,  5 Asp. Mar. Law Cas. 294;
51 L. T. Rep. 449, 12 Q. B. Div. 564.

F . D . M a c k in n o n , K.C. and I I .  C. Scott for the 
firm of Alrik Sunden-Cullberg, and F .  D . M a c k in n o n ,
K.C. and L e  Quesne for Hamilton Smith and Co.— 
Hamilton Smith and Co. are respondents as being 
the brokers in London, though the Alliance Insur
ance Company are the real parties interested in 
nearly all Hamilton Smith and Co.’s policies. The 
firm of Sunden-Cullberg support the policies coming 
under question (6) and Hamilton Smith and Co., 
all those falling within questions (c), (d ), and (/). 
In  every case these policies were genuine business 
and nobody ever knew or thought that any of these 
policies contained the p.p.i. clause. As these policies 
are not in fact gaming or wagering policies, and 
as actual loss can in each case be proved to have 
been sustained, not only by the re-assured but also 
by the original assured, the liquidator ought as an 
honourable man to admit the claims made under 
them, and being in the position of an officer of the 
eourt, he is bound to be as honest as other people. 
See :

E x  p a rte  Jam es ;  Re Condon, 30 L. T. Rep. 773 ;
9 Ch. 609, at p. 614 ;

E x  p a rte  S im m onds ;  Re C arnac, 54 L. T. Rep.
439 ; 16 Q. B. Div. 308, at p. 312 ;

Re C on trac t C o rp o ra tio n  ; Gooch's case, 26 L. T.
Rep. 177 ; L. Rep. 7, Ch. 207.

And the fact the applicant is a voluntary 
liquidator does not alter the case, and companies 
of the highest class constantly issue p.p.i. policies. 
[P. O. L a w r e n c e , J.— You might address the 
legislature as to that.] If  a claimant had no real 
insurable interest but was merely using his insurance 
to effect a bet, the above argument that the 
liquidator ought to admit these claims would not 
hold, but where he has an insurable interest the 
liquidator would be relying upon a mere technicality 
in trying to deny his claim. As to question (6) the 
firm of Sunden-Cullberg are in quite a different I

position as their agents exceeded or did not act on 
their instructions. That firm asked the company 
to re-issue a perfectly proper risk, and did not ask 
that the p.p.i. clause should be attached, and never 
even saw the policy. There was no variation, 
therefore, of the original contract if the p.p.i- 
clause was attached by mistake. The firm of 
brokers, instructed by Sunden-Collberg, were 
directors of the company, and were, in fact, that 
company, so that there was no opportunity for the 
assured to read the policies. In  the case of 
Hamilton Smith and Co., if the policies as they 
stand are void, then as the short slips did not show 
that the policies were intended to be p.p.i. policies, 
but the p.p.i. clause was in fact attached, there 
was a mistake, and that is a ground for having 
these policies rectified by the court. The liquidator 
though bound to raise these questions, as he repre
sents the interests of other misleaded creditors, is 
not wishful that these policies should be held void. 
A case where the defendants themselves were 
wishful that the policy should not be held void on 
account of its having been made in terms pro
hibited by the statute, was heard as if the policy 
did not contain the p.p.i. clause. See :

B u ch a n a n  a n d  Co. v. F aber, 4 Com. Cas, 223, 
227 n ;

Gedge v. R o ya l Exchange A ssurance C o rpora 
tio n , 9 Asp. Mar. Law Cas. 57 ; 82 L. T. 
Rep. 463 ; (1900) 2 Q. B. 214.

If  there was a perfectly proper policy in perfectly 
good terms, but contemporaneously with the policy 
the company were to write to the assured that they 
saw a difficulty for him to prove his interest so that 
if a loss occurred they would not insist on proof of 
interest, that would be practically p.p.i., but it 
would be no defence for the underwriters to plead 
that such a policy was void because of the contem
poraneous agreement. The decision in Cheshire 
an d  Co. v. V aughan B ro s , a n d  Co. (u b i su p .) is 
distinguishable, as there the broker was told to 
insert the p.p.i. clause, but in this case a clerk or 
office boy put in the clause in the long slip with no 
authority to do so.

W . W e rn in ck  for B. and L. Whiteaway.—We 
produce no evidence. The three policies which 
go to make up this group amount to 1200k They 
have the detachable slip on, and there seems to be 
no distinction from question (6) as these policies 
have only f.a.a, on them in addition.

W h in n e y  in reply.—The peace policies included 
in question (a ) are clearly insurance policies and 
not mere wagers, but fall within the Life Assurance 
Act 1774, and are illegal, or they are null and void 
under the Gaming and Wagering Act 1845. They 
took the form of re-insurances moreover, and are 
for that reason insurance policies : Arnould on 
Marine Insurance, 10th edit., p. 514, sect. 1012.

As to the distinction between a policy of insurance 
and a mere wager, see :

W ilso n  v. Jones, 15 L. T. Rep. 669 ; L. ReP- 
2 Ex. 139, 150.

What is stated in Arnould on Marine Insurance, 
10th edit., p. 375, sect. 744, I  adopt as part of my 
argument. This case is nothing like H ya m s  
S tu a rt K in g  (99 L. T. Rep. 424 ; (1908) 2 K. B. 696), 
which is in no way applicable for the purpose it was 
cited. There is no case in which it has been decided 
that a person such as a voluntary liquidator is an
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officer of the court. This liquidator is merely 
carrying out the trusts of a scheme of arrangement ; 
but assuming he were to be treated as an officer of 
the court, then I  rely upon Re W ig z e ll;  E x  p a rte  
H a r t (125 L. T. Rep. 361 ; (1921) 2 K. B. 835, 854). 
The trustee is acting under a statutory provision. 
The respondents, except Sunden-Cullberg, are not 
entitled to rectification, as no one has ventured to 
suggest the p.p.i. clause was attached by mistake. 
The liquidator cannot claim not to be liable to pay 
on the policies of the firm of Alrik Sunden-Cullberg, 
which are on an entirely different footing. They 
never gave the brokers (their agents) any authority 
to enter into p.p.i. policies, and as principals were 
unaware such policies had been entered into.

C u r. adv. vu lt.

Feb. 22.—P. 0. L a w r e n c e , J.—The first question 
which arises on this summons is as to the validity 
of the peace policies. In  my judgment these 
policies are not contracts of marine insurance. It  
is true that they are made out on the printed form 
which the company generally uses for its marine 
policies, but that fact alone does not, in my opinion, 
make them marine policies. None of the printed 
clauses contained in these policies have any applica
tion to the subject matter of the insurance, and 
when the substance of these policies is looked at it 
is obvious that the losses insured against are not 
losses incident to any marine adventure. These 
policies, therefore, do not come within the definition 
of contracts of marine insurance contained in 
sect. 1 of the Marine Insurance Act 1906, and the 
provisions of that Act do not apply to them.

The next question to be determined is whether 
these policies are insurances forbidden by the Life 
Assurance Act 1774 (14 Geo. 3, c. 48). Although it 
would appear from the title of this Act as if the Act 
were confined to life insurances, yet its operative 
part extends to insurances on any events whatsoever 
except insurances on ships, goods, and merchandise. 
This Act, however, does not extend to all contracts 
by way of gaming and wagering, but is confined to 
contracts of insurance. The first matter to be 
considered, therefore, is whether these policies are 
insurances whithin the true meaning and intent of 
sect. 1 of the Act. In  the case of W ilso n  v. Jones  
(15 L. T. Rep. 669 ; L. Rep. 2, Ex. 139, at p. 150) 
Blackburn, J., in pointing out the distinction 
between a policy of insurance and a mere wager 
defines a policy as a contract to indemnify the 
insured in respect of some interest which he has 
against the perils which he contemplates it will be 
liable to. Applying that definition to the facts of 
this case, it will be seen that in form these policies 
undoubtedly are contracts of insurance as they 
purport to indemnify the assured against loss in 
the event of peace being declared before a certain 
date. Moreover, the policies were all effected by 
way of re-insurance having been issued to Mr. 
Chatelain as broker on behalf of the Lloyd’s de 
Prance Insurance Company as the English and 
Foreign Iusurance Company for the purpose of 
re-insuring the risks undertaken by those companies 
under certain policies issued (also by way of re
insurance) to certain underwriters at Lloyds, who 
had underwritten the original policies. In  these 
circumstances I  am clearly of opinion (and indeed 
Mr. Stuart Bevan in the course of his argument felt 
himself constrained to admit) that the peace 
policies are contracts of insurance in the ordinary 
sense of the words, and not mere wagers.

That being so, the next question arises whether 
these policies are insurances on some event wherein 
the assured has no interest, or insurances by way of 
gaming or wagering within the meaning of the Act 
of 1774, and consequently illegal and void. In  my 
opinion the fact that the policies contain the p.p.i. 
clause does not of itself prove that the assured has 
no insurable interest in the subject matter of the 
insurance, or that the policies are gaming or wager
ing policies, as that clause may have been inserted 
on account of some difficulty in proving interest. 
Mr. Stuart Bevan has called my attention to the 
judgment of Sir William Brett, M.R., in the 
case of S tock v. I v g l is  (5 Asp. Mar. Law Cas. 
294; 51 L. T. Rep. 449; 12 Q. B. Div., 564, 
at p. 571) where that learned judge states that 
in his opinion it is the duty of the court always to 
lean in favour of an insurable interest if possible, 
and I  have assumed that this opinion correctly 
expresses the attitude in which the court ought to 
approach the present case. In my judgment, 
however, the facts disclosed by the evidence here 
are such that it is impossible to hold that the 
assured had any insurable interest. In  my opinion 
the description of the subject matter of the insur
ance, the existence of the p.p.i. and f.i.a. clauses on 
all the policies, and the absence of any attempt on 
behalf of the claimants to prove that the original 
assured had any insurable interest, lead to the 
irresistible inference that these policies were insur
ances by way of gaming or wagering, and I  should 
require the clearest possible evidence to convince 
me to the contrary. If  I  were to accede to the 
argument addressed to me by Mr. Mackinnon that 
I  ought to uphold these policies because the original 
assured might possibly have had some insurable 
interest, I  would be shutting my eyes to the true 
nature of these policies, and stretching the rule 
referred to, expressed by the Master of the Rolls 
in S lock  v. In g l is  (u b i sup .), beyond its proper 
limits. The fact that the policies are re-insurance 
policies, and that the re-assured have paid under 
the policies which they have issued does not, in my 
judgment, operate to enable them to substantiate 
their claims against the company. I t  is well 
settled that (subject to anything to the contrary in 
the re-insurance policy) the re-assured in order to 
recover from their underwriters must prove the loss 
in the same manner as the original assured must 
have proved it against them, and the re-insurers can 
raise all defences which were open to the re-assured 
against the original assured. This is equally true 
whether the re-assured had or had not paid their 
assured, inasmuch as it would be inequitable for 
them to renounce any of their defences so as to 
prejudice the re-insurers. (See the article written 
by the late Mr. Arthur Cohen in Halsbury’s Laws 
of England, vol. 17, sect. 744, p. 375.) Nor does 
the fact that the re-assured in this case were only 
themselves re-insurers assist the claimants as it 
only operates to throw the position one step further 
back. If  it once be established that the original 
insurances were illegal, it follows, in my judgment, 
that all the re-insurances are tainted with that 
illegality, and are themselves illegal and void.

In  the result I  hold that the peace policies are 
gaming or wagering policies within the meaning of 
sect. 1 of the Act of 1774, and are consequently illegal 
and void. I t  follows from the fact that these policies 
are illegal that the claimants cannot recover either 
the amounts thereby insured or the premiums paid 
for effecting them.
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A further point, however, was taken on 
behalf of the claimants, namely, that the com
pany had agreed not to dispute the claims 
under these policies in consideration of the 
claimants’ supporting the scheme of arrangement 
which was then about to be submitted to the 
creditors for their approval. There are at least 
three answers to this contention ; each of which, 
in my opinion, is conclusive. In  the first place the 
letter of the 30th Dec. 1918, which was relied upon 
as constituting the bargain, was not in fact written 
on behalf of the company, and therefore does not 
bind the liquidator. In  the second place a bargain 
not to dispute a claim arising under an illegal 
contract is one which the court would not give 
effect to under any circumstances, much less where 
it purports to affect persons who were no parties to 
it. In  the third place this bargain, which, if valid, 
would have materially affected the rights of the 
general body of creditors, was not disclosed to the 
court when it was asked to sanction the scheme, 
and therefore the court ought not to pay any 
attention to it when adjudicating upon the rights 
of the creditors in the liquidation.

In the result I  propose to make a declaration 
that the liquidator ought not to admit any 
claims under the peace policies, either for the 
moneys purporting to be assured thereby or 
for the return of the premiums paid in respect 
thereof.

The next policies as to which questions arise 
are those issued by the company to Hamilton 
Smith and Co. These are undoubtedly marine 
policies. They were taken out to re-insure 
genuine marine risks which the re-assured has 
underwritten, and were in no sense gaming or 
wagering policies. The first question which 
arises on these policies is whether the fact that 
a detachable p.p.i. clause was gummed on to 
the policies when they were signed and issued does 
not render them void under sect. 4 of the Marine 
Insurance Act 1906. In  my judgment there is no 
difference between those policies which still have 
the p.p.i. clause attached to them and those from 
which the p.p.i. clause has been detached. I t  is not 
necessary to consider what course the court would 
have adopted if before the policies had been brought 
to its attention the p.p.i. clause had been detached, 
and neither of the litigating parties had raised the 
point that such a clause had ever formed part of 
the policies, because in the present case evidence 
has been adduced on behalf of the liquidator which 
proves clearly that the p.p.i. clause was attached 
to all the policies when they were signed and handed 
to the assured. In  my judgment the proper time 
to judge whether these policies are valid or void as 
a t the time when they are issued. The subsequent 
tearing off of the p.p.i. clause by the assured (even 
though it was done with the permission of the 
insurers) cannot in my opinion have the effect of 
rendering the policies valid if they were null and 
void when they were issued. It  was contended, 
however, that the court ought not to regard any of 
the policies as p.p.i. policies because of the intro
ductory words preceding the p.p.i. clause on the 
detachable slip, which stipulated that the p.p.i. 
clause was no part of the policy but was to be 
binding in honour on the underwriters, and might 
be removed by the assured. In my opinion that 
contention cannot prevail. The stipulation relied 
upon is a palpable and, in my opinion, wholly futile 
attempt to evade the provisions of sect. 4 of the

Act of 1906. A stipulation that an important 
clause affecting the whole tenour of the policy 
should form no part of the policy, and might be 
removed by the assured, stands self-condemned, 
and cannot, in my opinion, have the effect of making 
the policy what it is not, namely, a policy not 
containing such a clause. Moreover, the statement 
that the p.p.i. clause should be binding on the 
insurer in honour only does not affect the position 
at all, as even without that statement the clause 
would not have bound the insurers in any other 
way. The policies as issued were in substance and 
in fact p.p.i. policies, and the effect of attaching 
the p.p.i. clause was in my judgment to render the 
policies void by virtue of the provisions of sect. 4 
of the Act of 1906.

In  my judgment, therefore, unless the assured 
can succeed in their claim for rectification all the 
policies to which the p.p.i. clause was attached at 
the time of issue are void. The question then 
arises whether the claimants are entitled to have 
these policies rectified by striking out the p.p.i- 
clause. It  is argued that the court ought to rectify 
the policies because the short slips, which it is said 
contain the true terms of the bargain arrived at 
between the parties, did not stipulate for a p.p-i' 
clause. In my opinion the claim for rectification 
cannot possibly succeed, as there is no evidence 
whatever of a common or even of a unilateral 
mistake. The reason why the company attached 
the p.p.i. clause to these policies is because the 
closing instructions expressly stipulated that the 
policy should be a p.p.i. policy. It  is true that none 
of the short slips mentioned the p.p.i. clause as one 
of the terms of insurance, but (according to the 
custom prevailing where the insurer is a company) 
these short slips were in each case followed by the 
long slips or closing instructions drawn up by or on 
behalf of the assured, and presented to the company 
in order that the company might prepare the policy 
in the terms of these long slips. In  every case the 
long slips contained instructions for the insertion 
of a p.p.i. clause, and I  have no doubt whatever 
that the assured desired to have p.p.i. policies- 
I t  was suggested that the long slips dad not contain 
the real terms agreed upon, but were prepared by 
office boys or clerks who had no authority to insert 
the instructions for a p.p.i. policy. Even if this 
suggestion were true, it does not prove that the 
company made any mistake, but as a matter of 
fact there is no evidence whatever to support the 
suggestion. The true inference to be drawn froi» 
the evidence is that the long slips were prepared m 
the office of the brokers and presented to the 
company in the ordinary course of business. I® 
these circumstances the court cannot possible 
assume that the persons who made out the long 
slips acted without authority, more especially as 
Mr. Hobbs, a director of Hamilton Smith and C°- 
Limited, has made a long affidavit, and has not 
ventured to say that the insertion of the p-P-h 
clauses in the closing instructions was not authorise® 
by him. No doubt the company could, withou 
any breach of faith, have refused to issue p-P;1' 
policies because when it underwrote the risk on the 
short slips the p.p.i. clause was not mentioned, bu 
as a matter of fact the company in every ca&e 
accepted the closing instructions without deim11'’ 
and issued policies in accordance with tho°e 
instructions. The policies were accepted by 4h® 
re-assured with full knowledge that they contained 
the p.p.i. clause in accordance with the closing
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instructions ; and in the circumstances it is plain 
that the terms contained in the short slips were by 
agreement between the parties superseded by the 
terms which were eventually embodied in the final 
contracts of insurance. The policies, therefore, 
contain the real terms agreed upon between the 
parties and, in my judgment,, the claim that they 
should now be rectified at the instance of the 
assuied by omitting the p.p.i. clause is a hopeless 
claim, and one which the court cannot possibly 
entertain.

But then it is contended that the court ought 
to order the liquidator to admit the claims under 
these policies, in spite of the fact that they are 
void, on the ground that the liquidator is in 
the position of an officer of the court, and 
that the principle that the court ought to 
be as [honest as other people (per James, L.J., 
in E x  p a rte  J a m e s ;  Re C ondon, 30 L. T. Rep, 
773; L. Rep. 9, Ch. 609, at p. 614) and will 
direct the officers to do that which any high- 
minded man would do (per Lord Esher, J.R., in 
E x  p a rte  S im m onds ;  R e C arnac  (54 L. T. Rep. 439 ; 
16 Q. B. Div. 308, at p. 312) applied to the facts of 
this case. It  is said that as these policies were not 
in fact gaming or wagering policies, and as actual 
loss could in each case be proved to have been 
sustained not only by the re-assured but also by 
the original assured, the liquidator would only be 
acting as an honourable man would act if he were 
to admit the claims, and therefore the court ought 
to compel him to admit them notwithstanding that 
the statute makes the policies void. In  my judg
ment the court cannot possibly accede to this 
contention. Even if the voluntary liquidator were 
in the position of an officer of the court for this 
purpose (which I  think is open to doubt) I  am of 
opinion that the doctrine has no application to a 
case such as this where a claim is made under a 
contract which the legislature has for sufficient 
reasons thought fit to declare void. Under 
sect. 4 (2) (6) of the Act of 1906 every policy con
taining the p.p.i. clause is to be deemed to bo a 
gaming or wagering policy. (See Cheshire and  
Co. v. V aughan B ro s , an d  Co. (ante p. 69; 123
L. T. Rep. 487 ; (1920) 3 K. B. 240.) Moreover, 
it is by no means clear that the court, on 
having its attention drawn to the p.p.i. clause, 
ought not to treat the policies as void even 
though the parties themselves may not desire to 
have them so treated, Cheshire v. V aughan  (ante  
p. 69 ; 123 L. T. Rep. 487 ; (1920) 3 K. B., at 
p. 252). In  these circumstances it is in my opinion 
hopeless to contend that the court ought to hold 
that it is contrary to honourable or high-minded 
conduct for an insurer (or as in this case a liquidator 
of an insolvent insurer) to rely on the provisions of 
this section. To order the liquidator to admit 
these claims would, in effect, be repealing this 
section so far as this liquidation is concerned (see 
Re W ig z e ll; E x  p a rte  T rustee  (125 L. T. Rep. 361 ; 
(1921) 2 K. B. 835, at p. 863). There remains to be 
considered the question whether the claimants 
under these policies are entitled to the return of the 
premiums which they have paid. Having regard 
to the fact that the Marine Insurance Act 1745 
(19 Geo. 2, c. 37) which rendered marine policies 
affected by way of gaming or wagering illegal, was 
repealed by sect. 92 of the Act of 1906, and that the 
latter Act merely renders such policies void, I  am of 
opinion that the claimants are entitled to prove 
for the amount of the premiums paid by them in

respect of these policies. I t  is admitted that the 
original assured, and therefore the re-assured, had 
an insurable interest in the subject matter of the 
policies, and that there was no fraud or illegality 
on the part of the assured or re-assured or then- 
agents. In  these circumstances I  am of opinion 
that as the consideration for the payment of the 
premiums has totally failed, sect. 84 (2) of the 
Act of 1906 applies, and the premiums are return
able by the company. In  my judgment, therefore, 
the liquidator ought to admit the claimants under 
these policies as creditors in respect of the premiums 
paid by them. I  propose, therefore, to make a 
declaration that the liquidator ought not to admit 
the claimants under the policies issued to Hamilton 
Smith and Co. Limited, or under any other marine 
policies to which the p.p.i. clause was at the date 
of issue attached (except the Sunden-Cullberg 
policies which have yet to be dealt with) as 
creditors in respect of the moneys thereby insured, 
but ought to admit them as creditors for the 
amount of the premiums paid by them to the 
company.

I  now come to the Sunden-Cullberg policies, 
which relate to the steamers C. S u n d t, Robert, 
and Theodor W illia m s . These policies stand 
on an entirely different footing from the 
Hamilton Smith and Co.’s policies, and the 
liquidator has by his counsel stated that he is 
not in a position to contest the claims made by the 
assured under them. In  these circumstances I  will 
content myself by stating quite shortly why I  think 
the court is justified in holding that these policies 
ought to be treated as rectified by deleting the p.p.i. 
clause. Mr. Davies, the managing director of the 
company, acted as broker for the Stockholm firm 
who had instructed him to re-insure certain risks 
which they had underwritten. I  am satisfied on 
the evidence that the instructions given to Mr. 
Davies by the Stockholm firm were instructions to 
effect ordinary re-insurance policies, and that the 
Stockholm firm never contemplated having p.p.i. 
policies, and never knew until after the liquidation 
that p.p.i. policies had in fact been issued. As Mr. 
Davies was managing director of the company, both 
short and long slips seem to have been dispensed 
with, and Mr. Davies himself signed and issued the 
policies. In  these circumstances he either made a 
mistake which must be treated as a common 
mistake, or else he knowingly exceeded his instruc
tions in which case the company cannot take 
advantage of the wrongful act of its own managing 
director. The assured have produced satisfactory 
proof of interest and loss, and I, therefore, propose 
to make a declaration that the liquidator ought to 
admit the claimants under the Sunden-Cullberg 
policies as creditors in respect of the amounts 
covered by their policies. In  conclusion, I  will 
only add that the policies referred to under the 
headings (d ), (e), and (/) in the summons are covered 
by my decision in the case of Hamilton Smith and 
Co., as it appears from the exhibits to the liquidator’s 
affidavit that p.p.i. clauses are attached to all these 
policies. That being so, I  am relieved from dealing 
with the further objection to the policy mentioned 
under head (e) of the summons on the ground that 
it is made subject to the term “ Warranted f.a.a. 
without benefit of salvage,” as to the effect of which 
I  prefer not to express an opinion. The costs of 
all parties to this application will be taxed as 
between solicitor and client, and retained and paid 
by the liquidator out of the assets.
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T h e  C o a s t e r , (a)

L im ita tio n  o f lia b il ity  — C la im s settled abroad — 
L im ita tio n  fu n d — R igh t o f  the p la in t if f  to c la im  
fo r  the am ount p a id  in  settlement o f  cla im s abroad— 
“ C la im s ” — M erchant S h ipp ina  A c t 1894 (57 dk 
58 Viet. c. 60), «. 503.

Where the p la in t if f  in  a lim ita tio n  su it has settled 
cla im s abroad a ris in g  out o f the collis ion in  respect 
o f which the decree o f lim ita tio n  has been obtained, 
he is  entitled to b ring  paym ent o f such cla im s in to  
consideration before the reg istrar when the 
adm in is tra tion  o f the lim ita tio n  fu n d  is  decided 
upon. P ro o f o f such payment m ay be brought 
before the reg istrar notw ithstanding that such 
payment was made under a fo re ign  system o f lim ita 
tion , or fo r  an amount not lim ited  according to the 
E ng lish  ru le  o f lim ita tio n . I t  is  not m ate ria l that 
the cla im ants to whom such payments were made 
were not subject to the ju r is d ic tio n  o f  the court.

The steamer D. and her cargo were sunk in  co llis ion  
w ith  the steamer C. A fte r  the co llis ion  the C. p u t 
in to  a French port, where her owners were forced 
to give b a il in  order to secure her im m u n ity  fro m  
arrest at the su it o f  the owners o f  the D. B a il  was 
given in  an  amount equal to the value o f  the C. at 
that time, which was the f u l l  amount o f the l ia b il ity  
o f her owners under the law  o f  France. I n  sub
sequent proceedings in  France the C. was held 
alone to blame, and her owners were condemned in  
the amount o f  the ir ba il and costs. The owners o f 
the C. discharged the judgm ent debt and then 
commenced proceedings to l im it  the ir l ia b il ity  in  
England. A  decree o f lim ita tio n  was pronounced 
and a t the subsequent reference a c la im  was 
f ile d  by the owners o f  the cargo laden on the
D., and the owners o f the C. themselves also 
f ile d  a c la im  fo r  the amount they had p a id  under 
the judgm ent in  France, together w ith  the ir costs 
in  the French proceedings. The registrar allowed 
the ir c la im  fo r  the amount p a id  to the owners p / the
D., i.e., the amount o f the statutory lia b il ity  o f the 
owners o f the C. in  France.

Held, on appeal fro m  the registrar, that the c la im  was 
properly  allowed.

Leycester v. Logan (26 L . J . Ch. 306) and  The 
Crathie (8 Asp. M a r. L aw  Cas. 256; 76 L . T . 
Rep. 534; (1897) P. I IS ) ,  followed.

The Kronprinz Olav (15 Asp. M a r. La w  Cas. 312; 
125 L . T . Rep. 684 ; (1921) P. 52) distinguished.

M o t io n  in objection to a report of the registrar. 
The plaintiffs in this limitation suit were the

“  T ” Coasters Limited, the owners of the steamship
Coaster, and the defendants were the owners of the
cargo lately laden on board the steamer Dokka  and
other persons claiming to have suffered damage in
(«) R ep o rte d  b y  G eoffrey H u t c h in s o n , E sq.. B a rr is te r -

at-Law .

[ A d m .

a collision between the Coaster and the Dokka  
on the 21st Oct. 1917.

The collision took place in the English Channel. 
The Dokka was sunk, and the Coaster subsequently 
put into Fecamp, where proceedings were instituted 
against her by the owner of the Dokka. In  order 
to secure her immunity from arrest the owners 
of the Coaster gave bail at Fecamp in the sum of 
200,000 francs, which sum represented the full value 
of the Coaster at that time. In  subsequent pro
ceedings at Fecamp the total loss suffered by the 
owners of the D okka  was assessed at 3,550,500 
francs. Judgment was pronounced on the 21st 
Feb. 1921 by the Tribunal of Commerce awarding 
the owners of the Dokka 200,000 francs, together 
with interest, costs, and surveyors fees amounting 
to 24,422.80 francs. On the 21st May 1921 the 
owners of the Coaster paid to the owners of the 
D okka  in settlement of this judgment 224,422.80 
francs.

The owners of the Coaster then commenced the 
present action to limit their liability in England, 
and on the 18th July 1921 a decree of limitation 
of liability was pronounced. Under the decree 
the owners of the Coaster paid into court the sum of 
20471. 8s. 7d., being the amount of their statutory 
liability. The reference was held on the 11th 
Nov. 1921, when the owners of the cargo laden on 
the D okka  put forward a claim which was agreed 
at 26451. The owners of the Coaster also put 
forward a claim for 49431. 10«. lid., being the 
amount paid to the owners of the D okka  together 
with their own costs at Fecamp converted to 
sterling at the appropriate rate of exchange. The 
claim of the owners of the Coaster was made up as 
follows :

Principal sum awarded to the
owners of the Dokka for claims 200,000 francs

Legal expenses, expenses pro
viding security, payments to 
surveyors, registration of 
judgment ....................... 24,422.80 francs

Legal expenses of the owners of
the Coaster in France .. .. 4,068.85 francs

On the 21st Nov. 1921 Hill, J. decided in chambers 
in proceedings at the instance of the owners of the 
Coaster, that the owners of the Dokka  could not 
make any claim against the fund.

On the 22nd Nov. 1921 the registrar reported 
that there was due to the owners of the cargo on 
the D okka  the sum of 26451. and to the owners of 
the Coaster the sum of 43191. 13«. Id., being 
200,000 francs converted to sterling at the appro
priate rate of exchange. The registrar gave the 
following reasons for his report:

R e p o r t .

This reference came before me on the 11th Nov. 1921» 
in the course of a limitation action, in which the owners 
of the Coaster had obtained a decree limiting their 
liability. The sum paid into court amounted with 
interest to 20471. 18«. 7d. One set of claimants 
were the owners of cargo on the Dokka, which vessel 
had been in collision with the Coaster, for which 
collision the Coaster had been held to blame by the 
court. After the collision the Coaster put into Fecamp, 
and proceedings were taken against her in the Tribunal 
of Commerce at that port by the owners of the Dokka- 
In these proceedings, the Coaster was held alone to 
blame. The course of proceedings is fully narrated 
in the affidavit of Thomas Edward Brown, one of the 
firm who were managers of the Coaster. The result
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of the proceedings in France was the payment of a 
sum of 200,000 francs, the value of the Coaster to the 
owners of the Dokka. In the limitation action the 
owners of the Coaster claimed against the fund in 
court in respect of this sum and in respect of expenses 
of the litigation in France. The owners of cargo 
objected to this claim. The Crathie (8 Asp. Mar. 
Law Cas. 256 ; 76 L. T. Rep. 534 ; (1897) P. 178), and 
The K ronprinz Olav (15 Asp. Mar. Law Cas. 312 ; 
125 L. T. Rep. 684 ; (1921) P. 52) were referred to by 
counsel.

I  am of opinion that the owners of the Coaster are 
entitled to claim on the fund in court a sum equal 
to the amount recovered in France by the owners 
of the Dokka. Strictly, the owners of the Coaster cannot 
be claimants, but rather are the plaintiffs in the 
limitation action, entitled to safeguard their rights, just 
as when plaintiffs who have paid a sum into court in 
order to limit their liability, consider that by appearing 
at the reference they may be able to reduce the claim 
below the limit of liability, so that there would be in 
court a balance due to the parties limiting : (see The 
Kronprinz Olav (sup.).

In The Crathie (sup.) one set of claimants, who had 
recovered damages in Holland, did not make a claim 
against the fund in court in England, nor do the owners 
of the Dokka in this reference. But it was held in 
The Crathie (sup.) that “ the plaintiffs (i.e. the owners 
of the limiting vessel) will also take out of the fund 
a sum equal to the amount received by the Atlantic 
Insurance Company ” (i.e. the non-claiming cargo 
owners).

Applying The Crathie (sup.) to the present case, 
this decision is an authority that the limiting parties 
are entitled to receive the sum and only that sum 
which the owners of the Dokka have received in France 
out of the fund in court. It  is therefore unnecessary 
to discuss the various points raised before me at this 
reference or to consider upon what grounds the 
decision in The Crathie (sup.) is based.

The claims as allowed are stated on the schedule 
hereto. (Sgd.) E. S. R oscoe, Registrar.
In  the schedule the claims were set out as stated 
above.

The owners of the cargo on the Dokka appealed.
D un lop , K.C. and D um as for the defendants, 

the owners of the cargo on the Dokka.—The 
registrar was wrong in allowing the claim of the 
owners of the Coaster. I f  the owners of the Coaster 
are allowed to make claims they will in effect be 
claiming against themselves, since the fund in 
court is provided by themselves to satisfy claims 
arising from their own negligence. They cannot 
sue themselves. If  the claim is made on the ground 
that the rights of the owners of the D okka  are now 
subrogated to those of the owners of the Coaster 
the claim ought not to be allowed, since Hill, J. 
has decided that the owners of the D okka  have 
no rights against the fund, and, therefore, the 
owners of the Coaster can have none. A person 
whose rights arise by subrogation to the rights 
of another can have no greater rights than that 
other had. A plaintiff in limitation proceedings 
cannot claim for damage which he himself has 
suffered:

Sim pson v. Thompson, 38 L. T. Rep. 1; 3 App.
Cas. 279 ; 3 Asp. Mar. Law Cas. 567.

The only claims which can be made against a 
limitation fund are claims made by persons within 
the jurisdiction. Limitation only affects liability 
in so far as claims made within the jurisdiction 
are concerned. Claims not made under the 

Von. X V ., N. S.

provisions to the Merchant Shipping Acts cannot 
be preferred against a limitation fund:

The K ro n p rin z  Olav, 125 L. T. Rep. 684 ; (1921) 
P. 52 ; 15 Asp. Mar. Law Cas. 312.

This proposition is established by the judgment 
of Atkin, L.J. The claim which the owners of the 
Coaster have been allowed to make was not a claim 
within the meaning of sect. 503 of the Merchant 
Shipping Act 1894. I t  was not a claim in respect 
of a payment made to settle a claim extra-judicially, 
nor to avoid proceedings in England. I t  was a 
payment made in satisfaction of a judgment debt 
abroad. This is not a claim within the meaning 
of sect. 503 : The Crathie (76 L. T. Rep. 543 ; (1897) 
P. 178 ; 8 Asp. Mar. Law Cas. 256) is distinguish
able, since in that case the owners of the Crathie  
had been under no liability abroad, i.e., as judgment 
debtors, to the parties to whom they had already 
made payments, with the exception of the Atlantic 
Insurance Company. With regard to that claim, 
the amount was so small that this point was never 
taken in argument: (see full reports of the arguments 
of counsel in 8 Asp. Mar. Law Cas.). R a n k in  v. 
Rashen (4 Ct. of Sess. Cas. 4th ser. 725) is distin
guishable because there the claims were claims 
within the jurisdiction. I t  is on these grounds that 
The Crathie (sup.) and R a n k in  v. Rashen (sup.) 
were distinguished by the Court of Appeal in The 
K ro n p rin z  Olav (sup.) : (see judgment of Bankes, 
L.J.).

Raeburn, K.C. and Noad  for the plaintiffs, the 
owners of the Coaster.—The report of the registrar 
is right and ought to be confirmed. The policy 
of the Merchant Shipping Act 1894 is to limit 
the liability of shipowners, not to limit claims; 
the court must give effect to this intention of the 
Legislature so far as it can do so. The owners of 
the Coaster are not claiming against themselves ; 
nor are they asserting rights derived by derogation 
from the rights of the owners of the Dokka. They 
are bringing to the notice of the court the fact that 
they have paid certain claims. The law is correctly 
stated in The C rath ie (sup.) and R a n k in  v. Rashen 
(sup.) and is in no way affected, or intended to be 
affected, by anything decided in The K ro n p rin z  
Olav (sup.). In  The K ro n p rin z  O lav the Court of 
Appeal upheld the decision of Hill, J. not to 
exercise his discretion to extend the time within 
which claimants to the limitation fund might 
bring in their claims: (see judgment of Hill, J. 
at p. 685 of 125 L. T. Rep.; p. 54 of (1921) P .; p. 313 
of 15 Asp. Mar. Law Cas.). I t  was within the 
discretion of Hill, J. to extend such time in suitable 
circumstances : (see The Disperser, 123 L. T. Rep. 
683 ; (1920) P. 228 ; 15 Asp. Mar. Law Cas. 112). 
In  The K ro n p rin z  O lav (sup.), Hill, J. decided that 
the circumstances did not warrant the exercise of 
this discretion. The judgment of Atkin, L.J. 
is obiter d icta in so far as it decides anything beyond 
this. In  any event it does not decide, or purport 
to decide, the propositions contended for. The 
law is as stated in The Crath ie (sup.).

D un lop , K.C. replied. Cur. adv. vult.

M arch  23.—Sir H e n r y  D u k e , P. said: This case 
was before me in the form of an objection to the 
report of the registrar on a reference in an action 
for limitation of liability. The proceedings arose 
out of a collision which took place in the English

4 C
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Channel on the 31st Oct. 1917, between the vessel 
of the plaintiffs in the limitation suit Coaster, and 
a French vessel called the Dokka. As the result 
of the collision the Dokka  was sunk, and her cargo, 
which was of considerable value, went down with 
her. The particulars as to amount of damage 
it is not necessary to consider, but obviously 
the casualty was one which exposed the owners of 
the Coaster, in case it had arisen by error of naviga
tion or by fault or default of their servants, to 
very serious claims in respect both of the Dokka  
and her cargo. The plaintiffs in the limitation 
suit found themselves with their vessel under arrest 
in France, at Fecamp, and were called upon at 
F6camp to meet the claims of the owners of the 
Dokka. That is a material matter in this case, 
and I  shall have to refer to it more in detail. They, 
in fact, made a payment in satisfaction of that 
claim. The decree in the limitation suit was 
obtained after the payment in satisfaction had been 
made, and is dated the 18th July of last year. 
After the payment in satisfaction had been made 
there was an attempt in the proceedings in the 
limitation action to obtain for the plaintiffs in 
limitation, by proceedings in the name of the owners 
of the Dokka, the advantages of limitation in respect 
of the claim of the owners of the Dokka. That 
claim came before Hill, J., and was disposed of. 
For various reasons, which are apparent on the 
face of it, it is clear that there should have been 
no claim by the owners of the Dokka—they were 
at the time of their application out of time under 
the Limitation Act; they were out of time under 
the Maritime Conventions Act, and they had been 
satisfied, so that they were not good claimants 
and their claim was dismissed, quite properly 
as it seems to ma There was no appeal against 
Hill, J.’s decision dismissing that claim.

In that state of the case, a reference to the 
registrar and merchants was held, and before the 
registrar there were brought in two claims. There 
was brought in the claim to the owners of the cargo 
on board the D okka  (that was a claim which was 
agreed at a sum of 264£1.) and there was also 
before the registrar the claim of the plaintiffs in the 
limitation suit to have the benefit of the payment 
which they had made under compulsion of the 
proceedings before the French tribunal, and which 
claim amounted to 4319Z. 13«. Id. The fund in 
court in the limitation suit, which was necessarily 
assessed in accordance with the provisions of the 
Merchant Shipping Act 1894, s. 503, was a fund of 
only 20471. 18s. id .  The cargo owners claimed to 
be entitled to receive the whole of it, and then they 
would have received something like five-sixths or 
five-sevenths of the amount of their loss, not taking 
into account the expenses to which they might 
have been put. The question upon the objection 
in the registrar arises with regard to the claim of the 
plaintiffs relative to their payment to the owners 
of the Dokka. The registrar considered the matter 
and came to the conclusion that by operation of 
Lord Gorell’s well-known decision in The Crathie  
(76 L. T. Rep. 534; 8 Asp. Mar. Law Cas. 256; (1897) 
P. 178) made as long ago as 1897, the plaintiffs were 
entitled to have credit in the proceedings as against 
claimants to the fund for a sum of 43191., being the 
sum they had paid to one of the claimants against 
the fund. The question is whether, in view of the 
recent consideration of the combined operation of 
sects. £03 and £04 of the Merchant Shipping Act 
1894, that decision of the registrar ought to be

affirmed. There is no dispute that the payment in 
respect of which the plaintiffs in the limitation 
action brought their claim was in fact made. There 
was no application before the registrar to ascertain 
what was in truth the claim under French law or 
any other law of the owners of the Dokka in respect 
of their damage by the collision. The proceedings 
to the registry upon those two matters were not 
challenged, and they are not in question here. 
There were two technical grounds of objection 
which were raised, and there were certain substan
tial grounds of objection—I  mean substantial in 
point of law. They are of a refined character—I  
am not sure whether Mr. Raeburn said they were 
of a sophisticated character—but of a refined 
character undoubtedly.

They have, however, to be seriously considered. 
The technical objections which were taken were 
two. There was an objection that the proceedings 
before Hill, J., in which it had been sought to raise 
a claim by the owners of the Dokka, was a bar to 
the claim of the plaintiffs.

I  do not propose to discuss that matter. My own 
view of it is that it was simply an error in pro
cedure, and had no other effect than such as might 
be involved in any liability for costs arising from it- 
There was the further ground that in the decree in 
the limitation suit there was no reservation of the 
question of the appropriation of the funds which 
would of itself found this claim for the plaintiffs- 
As to that matter, I  think it is a purely technical 
one. I t  seems to me that the procedure which has 
been followed—which has grown up in the exercise 
of the jurisdiction with regard to limitation of 
liability and the distribution of funds in court— 
is such as to deprive that objection of any substantial 
value. Whether it would have been a ground for 
some obj ection before the registrar, I  do not know; 
but, at any rate, I  have found no substance in it.

I  come to consider the questions of principle, the 
questions of law, which were raised. The first was 
that the claim of the plaintiffs in limitation to 
receive out of the fund the amount of payment 
which they had made outside the jurisdiction was 
in truth a claim by the plaintiffs to participate in 
the fund. Upon grounds of principle which seem 
to me clear—grounds of principle which were dis
cussed and illustrated in the well-known case of 
Simpson v. Thompson (38 L. T. Rep. 1; 3 Asp. 567 ; 
3 App. Cas. 279), which ultimately found its way 
to the House of Lords—there is no question that 
a plaintiff in limitation cannot come in as a claimant 
in respect of damage which he has done. Where 
there has been negligence, and there is the conces
sion by the Legislature of a limited liability for 
the results of the negligence, it would seem to be 
impossible in principle that the author of the 
negligence—the person answerable for the
negligence—should be entitled to displace those 
who had been injured by such negligence, and to 
put into his pocket either a larger1 or smaller part 
of the fund provided to limit his liability in respect 
of the negligence. The real question here is whether 
the plaintiffs are claimants in that respect— 
whether they come within the principle which was 
discussed in Sim pson v. Thom pson (sup.)—-or 
whether in fact they are merely setting up their 
right, in the administration of the limitation fund, 
to retain part of the fund by reason of claims which 
they have already satisfied. That seems to me to 
be a different matter—which has been long recog
nised as a different matter—so far as claimants
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within the jurisdiction are concerned. So far as 
claimants within the scope of the Act are concerned, 
there is no question but that a claimant in limita
tion, who has paid to claimants a sum in satisfaction 
of a liability arising from the collision, might bring 
in that payment to found an application on his 
part to be credited in the administration of the fund 
in respect of the liability which he had satisfied.

I  think that—apart from the question of law 
which really underlies the appeal, to which I  will 
presently refer—an examination of the objection 
that the plaintiffs were making their claim contrary 
to Simpson v. Thompson (sup.) only discloses that 
there is no substance in that objection, that it is 
an objection in point of form, but not an objection 
which really touches the merits of the case as far 
as the plaintiffs are concerned.

The next obj ection which was made was that the 
plaintiffs’ payment had been a payment not in 
respect of a claim arising out of the collision, but a 
payment under a portion of the judgment—a pay
ment in satisfaction of the judgment debt—and 
that, therefore, the claim of the person satisfied was 
not a claim within the meaning of the term in the 
Merchant Shipping Act 1894. In  my opinion 
that objection has no more substance than the 
objection to which I  have previously referred. 
The question is not, as it seems to me, whether a 
foreign plaintiff had a claim here in respect of a 
judgment debt. I t  may be that, having a judg
ment debt, he would not have a claim here in 
respect of damage by the collision.

I  express no opinion’ about that—certainly no 
opinion in the affirmative. But the question is 
not whether the foreign plaintiff had a claim, but 
the question is whether the plaintiff in limitation 
is entitled to have account taken of the sum which 
he has paid, and to be credited in the administration 
of the fund with the sum he has so paid. The 
objection which was mainly argued was this—that 
the plaintiffs could have no claim in respect of a 
payment made to the owners of the Dokka by reason 
that the owners of the Dokka were not entitled 
to the payment they received under the Merchant 
Shipping Act 1894. I t  was contended that a 
foreign claimant—that is, a claimant outside his 
Majesty’s Dominions—is not within the purview 
of the provisions of the limitation sections in the 
Act of 1894. Mr. Dunlop pointed out that a foreign 
claimant founds himself either upon an absolute 
liability for damage done, or on a system of 
limitation which is different from the system of 
limitation under our Merchant Shipping Act. 
He contended that the possible claimants were 
those who consent to come in for the purposes of 
the distribution of a limitation fund to share in it 
rateably. He contended that the plaintiffs in the 
French action, the owners of the Dokka, were not 
within that definition. He argued that upon 
principle—and by reason in particular of a recent 
decision in the Court of Appeal—that sect. £03 
of the Merchant Shipping Act must be read as 
though the limitation of liability were a limitation 
to this effect, that the owners of the ship in fault 
shall not be liable in damages beyond the amount 
of the limitation in respect of claims from persons 
subject to the operation of the statute. That is the 
main question which has to be considered. There 
can be no doubt, I  think, that the contention is 
directly contrary to the practice which has been 
pursued in the administration of the limitation 
sections, at any rate since the decision in The

Grathie (sup.), and, as I  believe, for a period long 
before the decision in that case. I t  has, however, 
to be considered. I t  was said on the part of the 
plaintiffs in the limitation suit that the decision 
in the case in the Court of Session of R a n k in  v. 
Raschen (4 Ct. of Sess. Cas. 4th Ser. 725) did not 
raise the question which is raised here, and it was 
said that in The Crathie (sup.), although there was 
a claim which raised the question, as to the right 
to claim for damage out of the jurisdiction, never
theless that the amount there involved was so small 
that the matter was dealt with by counsel and by 
the court, upon the footing that the claimants 
might stand upon the common basis of being, all 
of them, persons who could make claims 
within the provisions of the Merchant Shipping 
Act. I t  was further said that all the judgments 
in The K ro n p rin z  O lav (125 L. T. Rep. 684 ; (1921) 
P. 52, 15 Asp., Mar. Law Cas. 312) not merely 
reserved the question which is raised here, but 
expressed views with regard to it which ought to 
guide me to the conclusion first of all that the matter 
is open in point of authority; and, second, that it 
ought to be dealt with in the manner contended 
for by the owners of the Dokka. The practical 
result would be of the nature I  have stated, that 
the plaintiffs here, although their limitation of 
liability is a limitation of a sum of just over 20001., 
would find themselves involved in the payment of 
a sum just under 70001. So that the limitation of 
81. per ton of the ship which was in collision would 
become nugatory. I t  is said that such a case 
cannot arise because there is no international 
statute, no international scheme for dealing with 
these claims for limitation, and that limitation 
takes place within national areas, and upon a 
different footing within those several areas, and 
that where there is a statutory fund it should be 
distributed between the persons who are bound 
by the statutory limitation. I t  was admitted on 
the part of the owners of the Dokka  that a foreign 
claimant may come in and claim upon the 
administration of the fund for limitation in our 
courts. This was said to go further than that, 
and, in so far as it went, further raised the question 
of principle to which I  have referred. I  have to 
deal with the matter upon principle, and with 
reference to the authorities, and having recognised 
in the course of the argument that I  have strong 
predilection of my own part to the view which 
seemed to me a rational common-sense view— 
which has long been acted upon in the registry— 
I  took time to road with care the judgments upon 
which the practice has been settled, and the 
judgments in The K ro n p rin z  Olav (sup.). I t  has 
been recognised, from the time at any rate of the 
Merchant Shipping Act of 1854, and I  think 
authorities will be found under the earlier Acts 
(under the statute of 53 Geo. 3), that a limitation 
fund is to be equitably administered. Under the 
Merchant Shipping Act of 1854, where there was a 
section providing for limitation, with a section 
empowering Courts of Equity to proceed to 
administer a limitation fund, there is a decision of 
Lord Hatherley, when he was Page Wood, V.-C. 
which arose under circumstances which I  think 
throw some light on this case. There had been 
a suit in the High Court of Admiralty with arrest 
of the vessel, and the suit had proceeded to 
judgment in favour of the plaintiff. The question 
was whether, under the provisions of the Act of 
1854, the plaintiffs in the limitation were entitled
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to bring in that judgment as one of the claims 
in respect of which their liability was to be ascer
tained, and in respect of which the fund was to be 
administered. The authority is Leycester v. Logan  
(26 L. Jour., Ch. 306), and there questions were 
raised with regard to the meaning of the term 
“ claim,” and with regard to othter questions, some 
of which are involved in this case. Lord Hatherley 
had no doubt that the plaintiffs there were entitled 
in equity to have credit in the administration of the 
limitation fund for the liability which had been 
brought home to them by the judgment in the 
Admiralty claim.

That goes some distance in favour of the con
tentions made by Mr. Raeburn. There was the 
well-known case of R a n k in  v. Raschen (sup.) in 
the Court of Session, where the decision was broadly 
given that the plaintiff in limitation is entitled to 
state a claim in respect of the party whose claim 
he has settled extra judicially. As was said here, 
if these plaintiffs had come in and made a claim 
within the jurisdiction, which had been settled 
extra judicially upon the footing of the Merchant 
Shipping Act the case of the plaintiffs in limitation 
would have been different.

Following those cases, there was before Lord 
Gorell in The Grathie (sup.) the question where the 
distribution of such a fund as this was considered 
by the authorities. There being claimants who 
had elected to sue in Holland, Lord Gorell held 
that in respect of those claims the claimants who 
had not been satisfied in full were entitled to claim 
in this jurisdiction, and that the plaintiffs in 
limitation were also entitled to take out of the fund 
a sum equal to the amounts already received by 
those claimants. That case in which a considered 
judgment was delivered has hitherto been treated 
as having settled the practice. In  the case of The  
K ro n p rin z  Olav (sup.) there was a claim in Norway 
which had proceeded to trial. There was a 
limitation suit, and in the limitation suit the 
plaintiffs in limitation sought an extension of time 
to bring a claim in respect of the claim which had 
been litigated and was in the course of being 
litigated in the Norwegian courts.

Hill, J. held, and the Court of Appeal affirmed 
his decision, that it was not a necessary exercise 
of the discretion as to the extension of the time, 
and would not be a proper exercise of the discretion 
in that case, to extend the time in order that the 
plaintiffs might learn what would be the ultimate 
fate of their litigation with the foreign claimant 
in Norway. That does not decide anything 
in the limitation in this present suit.
^However, in the course of the judgments in the 
case Bankes, L.J. said this at p. 686 of 125 L. T. 
Rep.; p. 58 of (1921) P. ; p. 314 of 15 Asp. 
Mar. Law Cas. : “ Some question may arise
as to whether there is any difference between 
the case in which the shipowner who has success
fully established his right to limit his liability 
is called upon to meet a claim by a claimant 
resident in this country and a case in which thé 
claimant is resident abroad and has either estab
lished, or is seeking to establish, his right abroad.
I  do not think it is necessary to decide that question 
on this particular appeal, but speaking for myself,
I  think that it is difficult to see why any distinction 
should be drawn between the two cases if the 
object of the court is to give to the applicant the 
relief which, as between himself and the claimants 
to the fund, the statute seems to me to contemplate

that he should have. I  do not think it is necessary 
to decide that point definitely on this particular 
appeal.” Then the Lord Justice at the close of 
his judgment, says: “ Under these circumstances 
it does not seem to me necessary to discuss either 
of the two decisions to which we have referred, 
The Crathie (sup.) and R a n k in  v. Raschen (sup.), 
because the facts in those cases were so different. 
In both cases a sum of money had in fact been paid 
to claimants, and they were, I  think, bound by 
the provisions of the statute.” Mr. Dunlop said 
there has been a claim here conceded to claimants, 
but they have not become bound by the provisions 
of the statute. In the course of Atkin, L.J.’s 
judgment he said this at p. 687 of 125 L. T. Rep; 
62 of (1921) P .; 315 of 15 Asp. Mai. Law Cas. : 
“ I  know of no case where the registrar and mer
chants, or the court, in dealing with something 
which is not the subject matter of a claim brought 
in before the registrar and merchants, have dealt 
with it except upon the footing that payment has 
actually been made by the plaintiffs. The sugges
tion here is that the court has a further power to 
consider not only a claim in fact made within the 
jurisdiction and settled, but a contingent claim 
that is being made or may be made abroad, in 
respect of a party who is not subject to the restric
tions of the particular section of the Merchant 
Shipping Act. I  have been in very considerable 
doubt whether such a claim can be considered 
at all, because it seems to me that the benefit 
that is given under this statute is given to persons 
who come within the jurisdiction of the statute.” 
Those words were words upon which Mr. Dunlop 
particularly relied. The judgment goes on: “ If  
is a restriction upon the rights of persons who, 
on this hypothesis, have got a claim larger than, 
in fact, they are going to be paid, and that restriction 
does not apply at all in the case of foreigners who 
are in a position to make their claim outside the 
jurisdiction. I  see nothing to compel them, at 
any rate, to come here and make their claims, and 
if there is nothing to compel them to make their 
claims here I  find it very difficult to conceive that 
the court can order the fund to be adjusted upon the 
footing that such a claim was made.” No doubt 
the passages to which I  have referred and the parts 
of them upon which Mr. Dunlop relied do raise 
a question as to claimants without the jurisdiction 
as to whether, without accepting the limitation of 
the Act and coming in upon an even footing with 
other claimants on the fund, they are entitled to 
participate in the distribution of the fund. In 
this case the facts are not entirely without colour 
with regard to that particular contention. It  
has happened that the plaintiffs in limitation did 
not pay their money to the owners of the Dokka  
upon their own limited claim, or upon the award 
which was made by the French court of a sum 
based upon the French rule as to limitation with 
regard to that claim. They made accord and 
satisfaction with the French claimants, and they 
paid the French claimants an amount which was 
not the amount of the judgment, but which was 
in satisfaction of particular demands. The receipt 
wa3 produced, it was not in any way challenged, 
and it has the effect I  have mentioned.

Those are the circumstances in this case which 
distinguish it from a mere case of payment to a 
person outside the jurisdiction of the amount 
payable according to the limitations existing 
outside the jurisdiction. My own view is that it
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is not necessary in this case to rely upon that 
distinction.

I  have come to the conclusion that, with regard 
to any payment made in satisfaction of a claim 
in respect of damage caused by collision, the general 
words of sect. 503 are to be so construed as to 
entitle the plaintiff in limitation to bring before 
the registrar proof of the payment he has in fact 
made in respect of a claim arising out of the collision. 
I  think he may do so where there is a foreign 
system of limitation and where the claim of the 
foreign claimant is in respect of an amount, not 
limited according to the English rule of English 
limitation. That, however, it is not necessary 
that I  should decide in this case. I  merely express 
the view which, upon reflection on the matter, 
1 have arrived at. But in the circumstances of 
this case I  am satisfied that the fund is to be 
administered according to the equitable principles 
which were laid down by Lord Hatherley which 
were followed in the Court of Session and which 
were illustrated in the case of The Crathie (sup.), 
and that a payment which has been imposed upon 
the plaintiff in limitation in respect of damage 
arising out of a collision, is a payment which he 
is entitled to bring into consideration before the 
registrar when the administration of the limitation 
fund comes to be decided upon in this court. For 
the reasons I  have stated, I  disallow the objection 
and confirm the report.

Solicitors: Thomas Cooper and Co ;  Stokes and 
Stokes, agents for Bram w ell, C layton, and Clayton, 
Newcastle.

M onday, M arch  27, 1922.
(Before Sir H e n r y  D u k e , P.)

T h e  L o r e d a n o . (a)
C ollis ion  — A ction  by the C row n— W rit issued 

after the exp ira tion  o f period provided by statute 
o f lim ita tio n — Crown not expressly included in  
the statute— Statute o f lim ita tio n , whether b ind ing  
on the Crown— M a ritim e  Conventions A ct 1911 
(1 &  2 Geo. 5, c. 57), s. 8.

Sect. 8 o f the M a ritim e  Conventions A c t 1911 
p ro v id e s : “ N o  action sha ll be m ainta inab le  to 
enforce any c la im  o r lie n  against a vessel or her 
owners in  respect o f  any damage or loss to another 
vessel, her cargo or fre igh t . . . caused by
the fa u lt  o f the fo rm er vessel, whether such vessel 
be w ho lly  or p a rt ly  in  fa u lt ,  or in  respect o f any  
salvage services, unless proceedings are commenced 
w ith in  two years from  the date when the damage 
or loss or in ju ry  was caused or the salvage services 
were rendered. . . . Provided always that any
court having ju r is d ic tio n  to deal w ith  an action  
to which th is section relates m ay, in  accordance 
w ith  the rules o f court, extend any such period, to 
such extent and on such conditions as it  th inks  
f i t ,  and shall, i f  satisfied that there has not during  
such period  been any reasonable opportun ity  o f 
arresting the defendant vessel w ith in  the ju r is 
d ic tion  o f the court, or w ith in  the te rr ito ria l waters 
o f the country to which the p la in t i f f ’s ship belongs 
. . . extend any such period. . . .”

Held, that th is section is  not b ind ing  on the Crown 
in  an action in  which the Crown is  p la in t if f .

(a) R epo rted  b y  G eoffrey H u t c h in s o n , E sq.. B a rr is te r -
at-Law .

S u m m o n s  a d jo u r n e d  in t o  c o u r t .

The facts and arguments of counsel appear 
from the judgment of the learned President.

Sir Ernest Pollock (A.-G.) and Balloch  for the 
Crown.

A lfre d  B u c k n ill for the owners of the Loredano.

M arch  27.—Sir H e n r y  D u k e , P. said: I  think 
it well to proceed to deliver judgment in this case, 
which is a matter of public importance, and I  
deliver it in court. The summons will be taken 
to be adjourned into court.

This is an action in the name of the commissioners • 
for Executing the Office of the Lord High Admiral 
of the United Kingdom against the owners of the 
steamship or vessel Loredano. I t  is brought to 
recover damages in respect of a collision between 
His Majesty’s ship Salome and the Loredano, 
which occurred in July 1917. An application has 
been made by the defendants that the plaintiffs 
should show cause why they should not either 
apply for leave to maintain their action, or, 
alternatively, submit to have their action dismissed 
on the ground that the pleadings in the action were 
not commenced within two years from the date 
of the collision. The Attorney-General has 
appeared to establish on behalf of the Crown the 
contention that the limitation contained in sect. 8 
of the Maritime Conventions Act of 1911 is a 
limitation which does not bind the Crown. That 
contention is founded upon two grounds. I t  is 
founded, first of all, upon the general proposition 
that the statute is a statute of limitation, and that 
it is well settled law that no statute of limitation 
binds the Crown, unless the Crown be found to be 
expressly included within its terms. The Attorney- 
General cited a case in the Privy Council—the case 
of the Attorney-General fo r  N ew  South Wales v. 
The Curator o f  Intestate Estates (97 L. T. Rep. 614 ;
(1907) A. C. 519)—which was not statute of limitation 
but raised the question whether the Crown was 
bound by provisions of an Act of the Parliament of 
New South Wales whereby certain assets of deceased 
persons were protected from payment of certain 
debts of those persons, and in that case Sir Arthur 
Wilson, who delivered the judgment of the Privy 
Council, made this statement of the law at p. 615 
of 97 L. T. Rep. 523 of (1907) App. Cas. : “ The 
question therefore arises whether the present Act 
hinds the Crown. The Crown is not named in it, nor 
can their Lordships see any clear indication to bind 
the Crown. Prim a, facie, therefore, the Crown is 
not affected by it.” That is a statement in a 
carefully limited form of the prerogative of the 
Crown with regard to the exemption from the 
operation of statutes, in particular of statutes of 
limitation. The rule with regard to statutes of 
limitation has been more emphatically stated in 
other decisions, and it is summed up in a very 
express statement in the passage which the 
Attorney-General cited from Mr. Robertson’s 
book in the 1908 edition. Taking the statute as 
it stands, it is not suggested that the Crown is 
expressly included in its provisions, and, after 
listening to the argument in which Mr. Bucknill 
has carefully protected the interests of the 
defendants, I  am not able to find that by implication 
the statute extends to the Crown. Mr. Bucknill 
made reference to the comprehensive character of 
the Maritime Conventions Act, and to the proviso 
to sect. 8, and said that the term “ vessel ” must
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be taken to mean “ any other vessel.” That 
is no more comprehensive than is the legislation 
in an infinite variety of Acts of Parliament 
where such legislation in any way affects the 
prerogative of the Grown. He said that in 
order to give effect to the contention raised 
on behalf of the Crown, the words “ a vessel ” 
in sect. 8 must be read as “ A vessel other than a 
vessel of His Majesty the King.” By well estab
lished principles of law it seems to me that every 
statute must be construed, where the King is not 
named, as though it contained a limitation of some 
such words as those which Mr. Bucknill applies to 
this case. The prerogative of the Crown is saved 
by operation of law, and the statute is construed 
with reference to the principle. Mr. Bucknill 
pointed out too that personal claims are not 
limited—personal claims form no part of the 
prerogative of the Crown. An action against an 
individual is no infringement of either an immunity 
of the Crown or a right of the Crown. Reference 
was made to the decision in the case of His Majesty’s 
ship Archer, where, with regard to a personal action, 
this statute was treated as having application. 
That decision does not seem to me to affect the 
question which is here under consideration. I t  
seems that the question which is here raised was 
not raised there, and did not arise. Mr. Bucknill 
said further that it would be inequitable to limit 

• the operation in the manner for which the Attorney- 
General contends—that, for instance, the defendants 
in the action would not be at liberty to plead any 
immunity by reason of the Act, and they would 
not be able to raise any claim by way of counter
claim as they might have done if these proceedings 
had been taken within the two years limited by the 
Act. That is true, but the same argument, of want 
of equity, might be raised in a hundred cases where 
the interests of the State are held to be superior 
to the interests of individual claimants. So far 
as the general principle is concerned, I  am bound 
to say I  feel no doubt that the general principle 
entitled the Crown to the dismissal of this summons.

The argument was put upon the further ground 
that by the express terms of the Maritime Conven
tions Act it must be taken that the Crown is not 
within these provisions. Sect. 10 of the Act 
provides that the Maritime Conventions Act shall 
be construed as one with the Merchant Shipping 
Acts 1894 to 1907. Sect. 741 of the Merchant 
Shipping Act 1894 provides this: “ This Act shall 
not, except where specially provided, apply to 
ships belonging to His Majesty.” Incorporating 
that section in the Act of 1911, there would be the 
very words for which Mr. Bucknill urged the 
necessity. I t  seems to me that on both grounds 
the application of the defendant fails and must be 
dismissed. I  should say this, that some contentions 
were raised in this action that it would be perfectly 
proper to raise in the pleadings in the case. If 
there be a specific ground of equity which ought 
to be brought to the notice of the Crown, it can 
be alleged in the pleadings, and if there be any 
other specific ground on which the pleadings on 
behalf of the Crown ought to fail, th&t equally 
ought to be alleged.

On this preliminary ground I  take the view that 
the summons is misconceived, and must be 
dismissed.

Solicitors: The Treasury S o lic ito r ;  Ince, Colt, 
Ince, and Roscoe.

S?ouse of ILortis.

M a rc h  7, 9, 10, a n d  A p r i l  4, 1922.
(Before Lords B u c k m a s t e r , D u n e d i n , A t k i n 

s o n , S u m n e r , a n d  C a r s o n .)

A t l a n t i c  S h i p p i n g  a n d  T r a d i n g  C o m p a n y  
L i m i t e d  v . L o u i s  D r e y f u s  a n d  C o . ( F i r s t  
Appeal), (a)

o n  a p p e a l  f r o m  t h e  c o u r t  o f  a p p e a l  i n

ENGLAND.

C h a rte r-p a rty — Reference o f  d ispu tes to a rb i
tra t io n  — U nseaw orth iness a t commencement 
o f  voyage— C la im  f o r  damage to cargo— T im e  
l im i t  f o r  a p p o in t in g  a rb itra to r— E ffe c t o f  
a rb itra t io n  clause.

B y  a c h a rte r-p a rty  i t  w as p ro v id e d  tha t “ a l l  d is 
pu tes f ro m  tim e  to tim e  a r is in g  ou t o f  th is  
contrac t sh a ll, un less the p a rt ie s  agree fo r th 
w ith  on a s ing le  a rb itra to r ,  be re fe rred  to the 
f in a l  a rb itra m e n t o f  two a rb itra to rs  
one to be a p p o in te d  by  each o f  the p a rtie s , w ith  
pow er to such a rb itra to rs  to a p p o in t a n  um p ire -  
. . . A n y  c la im  m u s t be m ade in  w r it in g
a n d  c la im a n t's  a rb itra to r  a p p o in te d  w ith in  
three m onths o f  f in a l  d ischarge, and , where 
th is  p ro v is io n  is  n o t co m p lied  w ith , the c la im  
sh a ll be deemed to be w a ive d  a n d  absolute ly  
b a rre d ."

H e ld , th a t tha t p ro v is io n  d id  n o t exclude the cargo 
ow ner f ro m  such recourse to  the courts  as was 
a lw ays  open, by  v ir tu e  o f  the p ro v is io n s  o f  the 
A rb it ra t io n  A c t,  to a p a r ty  who had  agreed to 
a rb itra te , bu t tha t i t  was u n a va ila b le  to the 
sh ip o w n e r as an  answ er to a c la im  f o r  damage 
caused by unseaw orth iness.

Tattersall v. National Steamship Company 
Limited (5 A s p . M a r .  L a w  Cas. 206 ; 50 
L .  T .  R ep. 299 ; 12 Q. B .  D iv .  297) approved  
a n d  fo llo w e d .

D e c is io n  o f  the C o u rt o f  A p p e a l a ffirm e d  on other 
g rounds .

A p p e a l  from an order of the Court of Appeal 
reversing a decision of Rowlatt, J.

The appellants were the owners and the 
respondents the charterers of the steamship 
Q uantock.

By a charter-party dated the 2nd May 1919 
it was provided that the vessel should proceed 
to Rosario, and there load a full and complete 
cargo of linseed for carriage to Hull. Clause 39 
was as follows : “ All disputes from time to 
time arising out of this contract shall, unless 
the parties agree forthwith on a single arbitrator, 
be referred to the final arbitrament of two 
arbitrators carrying on business in London, 
who shall be members of the Baltic and engaged 
in the shipping and (or) grain trades, one to 
be appointed by each of the parties, with power 
to such arbitrators to appoint an umpire. Any 
claim must be made in writing and claimant s
(a) R ep o rte d  by E d w a r d  J . M. Ch a p l in , Esq., B a rr is te r -

at-L&w.
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arbitrator appointed within three months of 
final discharge, and, where this provision is not 
complied with, the claim shall be deemed to be 
waived and absolutely barred.” The Q uantock  
duly proceeded with a cargo of linseed to Hull, 
where she arrived early in Sept. 1919. Shortly 
after her arrival the respondents gave notice 
to the appellants of their intention to put in a 
claim for damage alleged to have been caused 
to the linseed during the voyage, and in May 
1920 they brought an action against them 
claiming 2288/. damages. The appellants by 
their defence referred to clause 39 of the charter- 
party and said that the charterers, having 
failed to appoint their arbitrator within three 
months of the final discharge of the ship, must 
be deemed to have waived their claim, and 
that no action could now be brought in 
respect thereof. The respondents, by their 
reply, pleaded that the ship was unseaworthy 
and unfit to receive the said goods on board 
at the date when the said goods were 
loaded, and at the date of the commence
ment of her voyage with the said goods on 
board and remained in the said condition 
throughout the said voyage, and that the effect 
in law of the uqseaworthiness was to prevent 
the operation in favour of the appellants of 
any of the special clauses of the charter-party. 
An order having been made after the delivery 
of the reply that the question of law, whether 
the claim in the action was barred by clause 39 
in the charter-party, should be tried as a 
preliminary question of law. Rowlatt, J. 
held (1) that the mode of procedure set 
out in the arbitration clause was a condition 
precedent to the bringing of any action at a l l ; 
and (2) that clause 39 applied, and was binding 
upon the parties, even although the ship was 
unseaworthy at the commencement of the 
voyage, and that the seaworthiness of the 
vessel had nothing to do with the application 
of the arbitration clause. The Court of Appeal 
reversed that decision on the ground that the 
arbitration clause was contrary to public policy 
and void on the ground that its object and 
effect were to oust the jurisdiction of the court.

The shipowners appealed to the House of 
Lords.

D u n lo p , K.C. and J o w it t  for the appellants.—  
The intention of the parties as expressed in 
clause 39 of the charter-party was that in the 
event of a claim by either party against the 
other arising out of the charter-party, such 
claim was to be deemed to be waived and 
absolutely barred unless the claimant made 
his claim in writing and appointed an arbitrator 
within three months of final discharge of the 
cargo. Compliance with the provisions of 
the clause was a condition precedent to the 
claimant’s having a cause of action, and it 
being admitted that the respondents have not 
complied with the provisions of the clause, they 
must be deemed to have waived their claim. 
I t  is further submitted that the clause is not 
against public policy as it does not oust the 
jurisdiction of the court-

They referred to :
J u r e id in i v. N a t io n a l B r i t is h  a n d  I r is h  

M il le r s ' In s u ra n c e  C om pany L im ite d ,  
112 L. T. Rep. 531 ; (1915) A. C. 499 ;

Scott v. A v e ry , 5 H . L. Cas. 811 ;
C a ledon ian  In s u ra n c e  C om pany  v. G ilm o u r,  

(1893) A. C. 85 ;
S p u r r ie r  a n d  ano ther v. L a  Cloche, 86 L. T. 

Rep. 631 ; (1902) A. C. 446 ;
H a m ly n  a n d  Co. v. T a lis k e r  D is t i l le r y  

C o m pany, 71 L. T. Rep. 1 ; (1894) A. C. 
202 ;

D o le m an  a n d  Sons v. Ossett C o rp o ra tio n , 
107 L. T. Rep. 581 ; (1912) 3 K. B. 257 ;

F o rd  v. Beech, 11 Q. B. 852 ;
M o o re  v. H a r r is ,  3 Asp. Mar. Law Cas. 

173 ; 34 L. T. Rep. 519 ; 1 App. Cas. 
318 ;

P om pe  v. F u ch s , 34 L. T. Rep. 800.
N c ils o n , K.C. and Clem ent D av ies  for the 

respondents.— I f  the arbitration clause has the 
effect contended for by the appellants, it is 
designed to oust the jurisdiction of the court, 
and is thereby contrary to the general policy 
of law and unenforceable. Further, the vessel 
was unseaworthy at the commencement of the 
voyage with the result that the appellants are 
are not entitled to claim the benefit of either the 
exceptions clause or the arbitration clause of 
the charter-party. The goods in respect of 
which this claim has been made were damaged 
by reason of the unseaworthiness of the vessel, 
so that the question as to arbitration does not 
arise at all.

They referred to :
H o rto n  v. S ayer, 4 H . &. N. 643 ;
B a n k  o f  A u s tra la s ia  v. C la n  L in e  Steam ers  

L im ite d , 13 Asp. Mar. Law Cas. 99 ; 113 
L. T. Rep. 261 ; (1916) 1 K. B. 39 ;

T a tte rs a ll v. N a t io n a l S team ship  C om pany  
L im ite d , 5 Asp. Mar. Law Cas. 206 ; 50 
L. T. Rep. 299 ; 12 Q. B. Div. 297 ;

K is h  a n d  ano ther v. T a y lo r ,  Sons, a n d  Co. 
12 Asp. Mar. Law Cas. 217; 106 L. T. 
Rep. 900 ; (1912) A. C. 604.

J o w it t , in reply, referred to :
Joseph T h o rle y  L im ite d  v. O rch is  S team ship  

C o m pany, 10 Asp. Mar. Law Cas. 431 ; 
96 L. T. Rep. 488 ; (1907) 1 K . B. 660.

At the conclusion of the arguments their 
Lordships took time to consider their judgment.

Lord D u n e d in .—Under the old law an agree
ment to refer disputes arising under a contract 
to arbitration was often asserted to be bad as 
an ousting of the jurisdiction of the courts, but 
that position was finally abandoned in Scott v. 
A v e ry  (5 H. L. Cas. 811). As I  read that case 
it can no longer be said that the jurisdiction 
of the court is ousted by such an agreement ; 
on the contrary, the jurisdiction of the court is 
invoked in order to enforce it, and there is 
nothing wrong in persons agreeing that their 
disputes should be decided by arbitration. I t  
follows that the clause here is not obnoxious 
in so far as it provides for arbitration. I t
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goes on, however, to say that if the claim 
is not made and the arbitration started within 
a certain time the claim is to be held to 
be departed from. Now, if it were illegal to 
arrange that a claim should not be good unless 
made within a certain time I  should understand 
the argument, but as it is admitted that it is 
perfectly legal to make such a stipulation—it is 
done, e.g., everyday in insurance policies—then 
why should it be bad because it is tacked on to a 
provision for arbitration instead of to an action 
at law ? All it comes to is this : I  stipulate 
that you shall settle your differences with me 
by arbitration and not by action at law, and I  
stipulate that you shall state your differences 
and start your arbitration within a certain 
time or you shall be held to have waived your 
claim. For these reasons, I  do not think the 
judgment of the Court of Appeal can be sup
ported.

We have, however, had another argument 
which does not really arise on the preliminary 
question as put, but which, as it has been dealt 
with in the courts below, your Lordships think 
should be disposed of here. The respondents 
aver that the vessel when starting on the 
voyage was unseaworthy, and that the damage 
for which they sue was caused by such unsea
worthiness, and they say that if they prove 
these two facts then the clause in question affords 
no protection. On this point we have no 
indication as to what the opinion of the learned 
judges of the Court of Appeal would have been. 
Rowlatt, J. rejected the contention upon the 
ground that the implied condition of seaworthi
ness had nothing to do with and was not in any 
way affected by a condition which was one of 
procedure only. There was, however, quoted 
to us a judgment of Bailhache, J. in the 
case of the B a n k  o f  A u s tra la s ia  v. C la n  L in e  
o f  Steam ers (13 Asp. Mar. Law Cas. 99 ; 113 
L. T. Rep. 261 ; (1916) 1 K. B. 39), to the 
opposite effect. In  that case there was a clause 
that no claim could be available which was 
not made at the port of delivery within seven 
days of the steamer’s arrival there, and Bail
hache, J . held that that clause was no bar to an 
action raised upon the averment that the ship 
was unseaworthy and that the damage which 
was sued for was caused by such unseaworthi
ness. His judgment was reversed by the 
Court of Appeal, but on the ground, which had 
not been noticed by Bailhache, J., that there 
was in the charter-party an express exception 
of damage caused by unseaworthiness and that 
that being so the express clause must be read 
along with all other express clauses, of which 
the limitation of liability was one. I t  is 
pointed out by the respondents that in this 
case there is no express clause as to unsea
worthiness, which is therefore left to be dealt 
with on the implied condition.

In  these commercial cases it is, I  think, of 
the highest importance that authority should 
not be disturbed, and if your Lordships find 
that a certain doctrine has been laid down 
in former cases and presumably acted on in the 
framing of other contracts you will not be

disposed to alter that doctrine unless you think 
it is clearly wrong.

Before the decision of Bailhache, J., there 
was the earlier case of T a tte rs a ll v. N a tio n a l 
S team ship  C om pany L im ite d  (5 Asp. Mar. Law 
Cas. 206 ; 50 L. T. Rep. 299 ; 12 Q. B. Div. 
297), a judgment of Day and A. L. Smith, JJ-, 
where it was held that there being no 
express contract as to unseaworthiness a 
clause limiting liability to 51. per animal (the 
goods shipped were cattle) did not apply to 
damage done by unseaworthiness. I  think it 
clear that the learned judges of the Court of 
Appeal in the B a n k  o f  A u s tra la s ia  case (sup .)  
approved of that case in terms, and therefore 
inferentially, though they do not actually say 
so, approved of Bailhache, J.’s judgment if there 
had not been an express clause dealing with 
unseaworthiness.

Now, does the present case fall into line with 
T a tte rs a ll's  case (s u p .)  ? On the best considera
tion I  can give to the matter, I  think it does. 
I t  is quite true that the fact of unseaworthiness 
does not destroy the contact of affreightment 
i n  toto. Such a doctrine would lead to absurd 
consequences ; the goods might be safely 
delivered and yet no freight be due under the 
contract, but only a q u a n tu m  m e ru it for services 
rendered. The test seems to me to be whether 
the particular clause interferes with the 
liability which unseaworthiness creates. I t  is 
just here that I  think Rowlatt, J. did not 
sufficiently distinguish between the two parts 
of the clause. So far as it dealt with the pro
cedure, I  agree with him, and if this clause had 
been a mere reference to arbitration and had 
stopped there, I  do not think it would have 
been hit. But it goes on and, under certain 
conditions, destroys liability. I f  T a tte rsa ll's  
case (s u p .) is right that you cannot in such cases 
appeal to a limitation of liability, surely it is 
a f o r t io r i  to say you cannot appeal to its destruc
tion.

I  t h i n k  t h e r e  is  n o t h in g  i n  t h e  w a i v e r  p o in t .  
F o r  th e s e  re a s o n s  I  a g re e  w i t h  t h e  m o t i o n  t o  
b e  m a d e  b y  L o r d  B u c k m a s t e r .

Lord S u m n e b .—This case turns upon clause 
39 of the charter. The first question is, whether 
it means that, if the charterer does not make 
a claim or name an arbitrator within three 
months of the final discharge, he agrees that 
he is not in any way or in any circumstances 
to have any access to His Majesty’s courts for 
the purpose of raising his claim. The Court of 
Appeal thought that it does. With great 
respect, I  am unable to agree. The clause does 
not mean that under no circumstances shall a 
claimant be allowed to enter His Majesty’s 
courts at all, but that the cause of action shall 
not be complete, and therefore cannot be made 
the subject of proceedings, unless the specified 
conditions have first been satisfied. The point, 
however, hardly admits of discussion ; a view 
is formed of it, one way or the other, simply 
on the perusal of the words, for the question is 
purely one of interpretation. I  think the words 
do not exclude the cargo-owner from such 
recourse to the courts as is always open, by
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virtue of the provisions of the Arbitration Act, 
to a party who has agreed to arbitrate. I f  so, 
as of course the Court of Appeal would have 
been the first to recognise, the jurisdiction of 
the courts is not ousted so as to make this 
arbitration clause bad altogether. Its terms 
can be enforced.

The second point is whether a term, that a 
claim is to be absolutely time-barred after 
three months, if  certain conditions have not 
previously been satisfied, is available for a 
shipowner, where the claim is for damage to 
cargo arising because the ship was not reason
ably fit to carry the goods, there being in the 
charter no express exception of unseaworthi
ness. Of course the clause means that the 
ship is liable for proved unseaworthiness under 
certain circumstances—namely, if the claim 
and the nomination are made in time—but 
not otherwise. Can it be said that this 
recognition of liability sub modo prevents the 
clause from operating as an exception at all, 
and reduces it to a mere “ procedural ” pro
vision, fixing the conditions under which 
liability will be established ? W ith great respect 
to the opinion of Rowlatt, J., I  do not think 
that it can. The point of course is not 
dealt with in the judgments of the Lords 
Justices.

The question arose in this way. To save 
the great expense of going to trial upon an issue 
of fact, whether the cargo was damaged in 
consequence of the ship’s unseaworthiness or 
or not, which might prove after all to be capable 
of a short answer under the charter, by reason 
of the charterers’ non-compliance with the 
conditions of clause 39, it was agreed between 
counsel, that the construction of the charter 
should be decided as a preliminary question 
as if upon demurrer, it being assumed against 
the shipowner that the damage to the cargo 
arose in consequence of the ship’s un
seaworthiness ; and against the charterers, 
that they were out of time in making their 
claim. I t  is a pity that the agreement was 
not embodied in an order specifying the 
preliminary question and directing it to be 
tried. This ought to have been done, and, 
but for the fact that there is no reasonable 
doubt about either the agreement or the 
terms of it, your Lordships would, I  apprehend, 
have declined, as well you might, to entertain 
the question.

By the charter the shipowner undertakes to 
load and carry the cargo and to deliver it at 
the destination for a freight payable (except as 
to advances) on right and true delivery. The 
undertaking is, of course, subject to numerous 
exceptions of a usual character. Unseaworthi
ness itself is nowhere mentioned, nor is liability 
for the consequences of it excepted under any 
other term. The fact that the words in clause 
39, which are relied on—namely, “ any claim 
must be made in writing and claimants’ 
arbitrator appointed within three months,” 
are in quite general terms, does not avail, for 
such mere generality has long been held, in 
connection with specific excepted perils, not to 
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be inconsistent with liability for the particular 
cause of loss, namely, unseaworthiness.

T h e  shipowners’ general l ia b il ity  in  respect 
o f dam age due to  th e  ship’s unseaworthiness, 
accord ingly , rem ains w here th e  la w  places 
i t .  U n d e rly in g  the  w hole con trac t o f  a ffre ig h t
m e n t there  is an  im p lied  cond ition  upon the  
operation  o f the  usual exception  fro m  lia b ility ,  
n am ely , th a t  the  shipowners shall have p ro 
v id ed  a  seaw orthy  ship. I f  th e y  have, the  
exceptions a p p ly  and  relieve th e m  ; i f  th e y  
h ave  n o t, and  dam age results in  consequence 
o f th e  unseaworthiness, th e  exceptions are  
construed as n o t being app licab le  fo r the  
shipowners’ p ro tec tio n  in  such a case.

This principle of construction has not been 
confined to excepted causes of loss ; it has been 
extended to provisions which limit the amount 
to be paid in satisfaction of the loss, for these 
equally, though in another way, limit p ro  tan to  
the shipowners’ liability. There is no difference 
in principle between the words which save them 
from having to pay at all and words which 
save them from paying as much as they would 
otherwise have had to pay. In  T a tte rs a ll v. 
N a t io n a l S team sh ip  C o m pa n y  L im ite d  (u b i sup .)  
the words “ under no circumstances shall they 
be held liable for more than 51. for each of the 
animals ” were held inapplicable to protect 
the shipowners from liability for the full value 
of animals lost by the ship’s unseaworthiness ; 
in spite of the apparently unrestricted generality 
of the words “ under no circumstances,” and in 
spite of the fact that they -recognised liability 
up to 51. a head, and did not purport to exclude 
it altogether. That such words do not avail 
where loss is due to unseaworthiness, was 
virtually recognised in B a x te r 's  Lea the r C om pany  
v. R o y a l M a i l  S team  P acke t C o m pa n y  (11 Asp. 
Mar. Law Cas. 98 ; 99 L. T. Rep. 286 ; (1908) 
2 K . B., at p. 632), and held in W ie n e r a n d  Co. 
v. W ils o n 's  a n d  F u rn e s s  L e y la n d  L in e  L im ite d  
(11 Asp. Mar. Law Cas. 413 ; 102 L. T. Rep. 
716 ; 15 Com. Cas. 294). Bailhache, J. expressly 
so held in B a n k  o f  A u s tra la s ia  v. C la n  L in e  o f  
Steam ers (u b i s u p .), and the Court of Appeal 
in reversing his decision recognised that it 
would have been correct, but for a circum
stance which he had overlooked—namely, that 
unseaworthiness was the subject of an express 
provision and therefore the underlying or 
implied provision with regard to it was ousted.

In  principle I  think that clause 39 in so 
far as the parties, as it was said, provided 
their own statute of limitations, is unavailable 
to the shipowners as an answer to a claim for 
damage caused by unseaworthiness. I t  does 
not make any difference that the time allowed 
is considerable or the formality to be complied 
with not unreasonable, or that the clause, being 
a mutual clause, might apply to protect the 
charterer in certain events, for example, 
against a claim for demurrage. The effect is 
not that the clause is deleted from the charter 
altogether. The shipowners gain no advantage 
against the charterer from their neglect to make 
the ship seaworthy ; they merely cannot pray 
the clause in aid in that case. Nor are the

4 D
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words in question inapplicable because they 
occur in mutual arbitration clause and are 
partly procedural. Even if they are read as 
meaning “ I  will be liable for three months 
and no longer, and then only in an arbitration ” 
—they still remain words, which except out 
of the shipowners’ general liability certain 
losses, namely, losses the assertion of which is 
belated.

There is the further contention that a clause 
relieving a shipowner from damage to cargo 
caused by breach of the conditions as to sea
worthiness, to be effectual must be clear. Now 
to say that a claim is to be waived is incorrect. 
I f  a right has accrued, it must be released or 
discharged by deed or upon consideration. 
Waiver applies to an election as to something 
i n  fu tu ro  ; it is not a term by which to describe 
the answer to a right, which is complete in  
prcesenti. I t  seems to me, however, that the 
words “ shall be ‘ deemed to be absolutely 
barred ’ ” are not obscure. Their meaning is 
plain ; the only doubt is whether they are 
effective. Accordingly I  should not for myself 
regard these words as falling within the rule in 
E ld e rs lie  S team sh ip  C o m pa n y  v. B o rth w ic k  (10 
Asp. Mar. Law Cas. 24 ; 92 L. T. Rep. 274 ; 
(1905) A. C. 93).

For these reasons I  think the appeal fails. 
There is nothing in the point about the solicitors’ 
letter.

Lords B u c k m a s t e r , A t k i n s o n , and C a r s o n  
concurred.

Solicitors for the appellants, H o lm a n ,F e n w ic k ,  
and W illa n .

Solicitors for the respondents, P r itc h a rd  and 
Sons, agents for A n d re w  M .  Jackson  and Co., 
Hull.

M a rc h  9, 10, a n d  A p r i l  4, 1922.
(Before Lords B u c k m a s t e r , D u n e d i n , A t k i n 

s o n , S u m n e r , and C a r s o n .)

A t l a n t i c  S h i p p i n g  a n d  T r a d i n g  C o m p a n y  
L i m i t e d  v. L o u i s  D r e y f u s  a n d  C o . (Second 
Appeal).
S t a t h a t o s  a n d  C o . v. L o u i s  D r e y f u s  

a n d  C o .  ( a )

ON APPEAL FROM THE COURT OF APPEAL IN  
ENGLAND.

C h a rte r-p a rty— C o n s tru c tio n — R ate  o f  E xchange  
— Despatch m oney a n d  com m iss ion— P aym en ts  
a t fo re ig n  p o r t  o f  lo a d in g — L a w  o f  A rg e n tin a .

A  c h a rte r-p a rty  m ade between owners a n d  
charterers i n  E n g la n d  p ro v id e d , inter alia, 
tha t despatch m oney a n d  com m iss ion  paya b le  
on lo a d in g  a  s h ip  a t B uenos A y re s  o r  L a  
P la ta  sh o u ld  be p a ya b le  “ a t the ra te  o f "  so 
m uch s te r lin g  p e r  d iem .

H e ld , th a t such p a ym e n ts  on b e h a lf o f  the s h ip 
owners m u s t be m ade a t the com m erc ia l ra te  o f  
exchange equ iva len t o f  the s te r lin g  a t the date 
when the p a y m e n t w as m ade, a n d  n o t a t the

(a) Reported by E d w a r d  J. M . Ch a p l in , Esq., Barrister-
at-Law.

ra te  f ix e d  by the A rg e n tin e  M o n e ta ry  L a te
(a r t. 1 o f the Decree o f  the A rg e n tin e  R e p u b lic
o f  the 2 n d  Dec. 1881.)

D e c is io n  o f  the C o u rt o f  A p p e a l reversed.

A p p e a l s  from the judgment of the Court of 
Appeal who had reversed two decisions of 
Rowlatt, J . upholding the awards of an 
arbitrator.

The two cases which raised the same point 
were heard together.

The appellants were the owners respectively 
of the steamships E ggesfo rd  and Is tro s , and the 
respondents, a London firm were the charterers. 
The contract in each case was an English 
contract to be construed according to English 
law and all payments under it made by the 
charterer, except such payments as were made 
to the ship’s captain at the port of loading, 
were to be made in London. The cargo was 
loaded at Buenos Ayres, and payments in 
respect of despatch money and commission 
were to be made there, and the question raised 
was whether these payments were to be made 
at the rate of exchange current between Great 
Britain and the Argentine Republic at the time 
of payment, or at the rate at which the value 
of the pound sterling had been fixed by the 
Decree of the Republic of the 2nd Dec. 1881.

The arbitrators made an award in favour of 
the shipowners and that award was upheld by 
Rowlatt, J. The Court of Appeal (Bankes, 
Scrutton, and Atkin, L.JJ.) having reversed his 
decision, the owners appealed to the House of 
Lords.

The facts are fully set forth in the judgments 
of their Lordships.

R . A .  W r ig h t, K.C. and Sir R obert A ske  for 
the Atlantic Shipping and Trading Company 
Limited.

R a e b u rn , K.C. and G. L a n g to n  for Stathatos 
and Co.

Sir J o h n  S im o n , K.C., Leek, K.C., and C. T . lc  
Quesne for the respondents.

Their Lordships took time to consider their 
judgments.

Lord B u c k m a s t e r .—These two appeals have 
been tried together. The respondents are the 
same in each case. The appellants are different. 
The point involved is identical. In  each case 
the appellants are owners of steamships, and 
in each case one of such vessels was let to the 
respondents.

In  the first appeal the name of the vessel was 
Eggesfo rd , and in the second, the Is tro s . The 
charters were the same in form in each case 
and differed only as to the amount of freight, 
and one or two other minor matters.

The charter-party in the first appeal needs 
to be considered first. I t  was dated the 
24th April 1919, and provided that the ship 
should load at the charterers’ option in the 
Port of Buenos Ayres or La Plata ; the freight 
should be at the rate of 220s. per ton for wheat, 
or maize, or rye, and that it should be loaded at 
a certain rate of tonnage per day which it is 
not necessary to consider.
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Clause 16 provided for the payment of 
despatch money in these terms : “ Despatch 
money (which is to be paid to charterers before 
steamer sails) shall be payable for all time saved 
in loading (including Sundays and holidays 
saved) at the rate of 10/. sterling per day for 
steamers up to 4000 tons bill of lading weight, 
and 151. sterling per day for steamers of over 
4000 tons bill of lading weight.” Clause 20 
provided for payment of the freight in these 
terms : “ 20. The freight shall be paid as 
follows, viz. : Sufficient cash for steamer’s 
use, if required by the master (not exceeding 
one-third of the freight) to be advanced by 
charterers on signing bills of lading, in Buenos 
Ayres or La Plata (at the master’s option) on 
account of freight at current rate of exchange 
for approved commercial bills on London, 
subject to 3 per cent, (three per cent.) to cover 
interest, insurance and other charges, and the 
balance of freight on the right and true delivery 
of the cargo, in cash, by Messrs. Louis Dreyfus 
and Co. freight to be paid in London as follows : 
One half on steamer’s arrival before commence
ment of discharge and the remaining half 
when vessel is discharged less 10001. to be 
subject to final adjustment on weight being 
ascertained.”

Clause 35 provided that 4 per cent, commis
sion is due by the steamer upon the gross 
amount of freight, dead freight, and demurrage 
on shipment of the cargo of coal ; and 38 was a 
clause not found in the other case by which 
the steamer was to pay to a trade union a 
contribution of 31. at the last port of loading. 
Disputes were to be referred to arbitration in 
London.

There can, I  think, be no doubt that the 
contract was an English contract, to be con
strued according to English law, and that all 
payments under it made by the charterer, 
excepting such payments as were made to the 
ship’s captain at the port of loading, were to 
be paid in London.

The cargo was loaded at Buenos Ayres. 
Despatch money was earned to the extent of
8031., and Messrs. Dreyfus being the ship’s 
agents at Buenos Ayres, a sum of Argentine 
dollars was remitted to them by the owners 
for the purpose of making payments required 
in the Argentine. These payments they made, 
and included in them the sum for despatch 
money, the freight commission of 4 per cent, 
and the 31. for the trading society. These 
moneys they converted into dollars at the rate 
of 5.04 to the pound sterling, and added to the 
other payments, they exhausted the money 
received by all but 3433 dollars in paper, 
which they reconverted into gold at the rate 
of 3.66 dollars to the pound sterling and so paid 
the balance. This method of dealing was 
disputed by the appellants, and in the arbitra
tion proceedings that ensued the arbitrator 
awarded in their favour, his award being 
supported by Rowlatt, J., but set aside by the 
Court of Appeal.

The explanation, and according to the respon
dents the justification, of what was done was

this : By a decree of the Republic of Argentine 
dated the 2nd Dec. 1881, for the purpose of 
establishing the relative value of the old 
currencies as compared with their lawful units, 
it was decreed that the value of the currency 
and the units in circulation, being legal 
tender in the country as compared with the 
lawful unit as established by the Currency 
Law Act, should thenceforth be reckoned as 
follows :—

Among other currency there are found in 
the schedule English sovereigns weighing 
7981 grains and of 916.2/3 standard and this is 
paid at 5.04 florins ; the subsequent computa
tion at 3.66 being due to the fact that this was 
the commercial rate of exchange.

The respondents contend that they were 
justified in so treating the money because the 
terms of the charter-party entitled them, being 
paid in Buenos Ayres, to be paid in English 
gold, and that English gold being converted 
into Argentine currency must be at the rate 
provided by the decree, but that when so 
converted for the purpose of making in Buenos 
Ayres the dollar equivalent of English sterling 
the amount should be reconverted at the 
commercial rate of exchange which by consent 
was $3.66 to the pound.

The subsequent case of the Is tro s  well illus
trates the extent to which the respondents 
maintained that this doctrine applies. In  that 
case there was no money provided by the 
shipowners, and the respondents made certain 
payments themselves. These were included 
in an account which was treated as an advance 
against freight, and in this account there were 
two items, the one for despatch money and the 
other for the 4 per cent, commission which 
they originally fixed and liquidated in English 
sterling. This they converted into florins at 
5.04 and then reconverted back in the account 
to English sterling at 3.66 thus increasing the 
account by the sum of 900/. odd, and this, they 
say, is the right which the charter-party con
ferred upon them.

I  am unable to see that it creates such a 
position. There are three items referred to by 
the respondents in support of their contention 
which need separate consideration.

The item as to despatch is said to be a 
definite obligation to provide this money in 
English gold in Buenos Ayres. I  do not so 
regard it, and although it is due before the 
vessels sail, its payment is not a condition 
precedent to sailing, and it could have been 
discharged by sterling in London. I f  not so 
paid the amount is fixed “ at the rate of ” so 
much sterling per diem, but the obligation of 
the shipowner under that clause would, in my 
opinion, be well discharged by providing that 
the shipowner’s payments were made at Buenos 
Ayres with the commercial exchange equivalent 
of the sterling at the date when the payment 
was made. I t  is upon this point that I  am 
unable to agree with the judgment of the 
Court of Appeal, where all the learned judges 
regarded the obligation as one to provide 
English sovereigns in Buenos Ayres.
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With regard to commission the matter is 
still stronger. I  find myself unable to see how 
there is any obligation to pay the commission 
in Buenos Ayres at all. I t  is an amount due 
by the steamer which ought to be brought into 
account in the final settlement of the freight 
and is not even to be paid before the sailing 
of the steamer. I t  seems to have been regarded 
as on the same footing as the despatch money, 
but even though the Court of Appeal judg
ment with regard to the despatch money were 
sound, I  cannot see how it embraces the money 
allowed for commission. The matter of the 
31. needs no separate consideration. I t  is not, 
in fact, dealt with in the special case except 
as part of the despatch money, and it was not 
regarded as a separate item. The contract is, 
in my opinion, one to provide for payment at 
the last port of loading (wherever it may be) 
of the commercial equivalent in the currency 
of that spot, of the 31. sterling which the 
contract mentions. I  cannot regard the con
tract as anything but one to pay the commercial 
equivalent of all the sums measured in sterling, 
and this is not affected by a law which is solely 
directed to providing equivalent for English 
sovereigns did occasion arise for conversion 
of these coins. In  the present cases no such 
necessity arose and the rate thus fixed did not 
apply. I  think both these appeals should 
succeed and the awards affirmed.

Lord A t k i n s o n  concurred.
Lord S u m n e r .— Of these two cases, that of 

the Is tro s  is slightly the simpler, and may be 
taken first. As is often arranged, the charterers 
acted as the ship’s agents at the loading port 
and, before the ship sailed, they made out 
their account in that capacity. They set out 
their disbursements, for which they had found 
the money, sometimes in the paper and some
times in the gold currency of the Argentine 
Republic. They included in the account two 
sums, claimed to be due to themselves as 
charterers under clauses 16 and 35, and not in 
respect of advances made by them as agents to 
the use of their principals. The first is for 
despatch money at a rate expressed in pounds 
sterling, the second is for commission at 4 per 
cent, on the gross freight, dead freight, and 
demurrage. The first was to be paid before 
the steamer sailed ; the second was expressed 
to be due on shipment, but the freight, which 
was a tonnage rate in shillings, being payable 
on right and true delivery of the cargo (except 
for any cash advance to the master on signing 
bills of lading), it follows that the amount 
ultimately payable and the obligation to pay 
it depended on the result and the duration of 
the discharge. The sums claimed under these 
two heads in the gold currency of the Republic 
represented respectively 2291. 13s. 9d. and 
21041. converted at $5.04 to the pound, a rate 
in excess of the rate of exchange of the day for 
sterling on Buenos Ayres and fixed by a local 
currency law of 1881. The dispute arises as to 
the right of the respondents to effect this 
conversion at the higher rate.

In  both cases the charterers are a London 
firm, though they have a house in Buenos 
Ayres, and I  think that the charter, truly con
strued in reference to the circumstances of the 
parties, makes both the despatch money and 
the commission on freight payable in England. 
This is quite consistent with the established 
business practice to settle up accounts in the 
way adopted in this case, which has gone with
out challenge, apart from the question of the 
rate of exchange, and no custom of trade 
affecting the construction of the charter has 
been found. I  am satisfied that the Argentine 
law referred to is merely a legal tender law, 
fixing the parity, at which certain gold coins 
then passing current in the republic should 
be made legal tender, concurrently with the 
national currency then recently established. 
For the soveriegn this was fixed at $5.04.

The charterers’ claims involve three positions: 
(1) that despatch money and commission were 
due to them in sterling ; (2) that these sums 
were payable or to be treated as payable to 
them in the circumstances in the Argentine 
Republic and in sterling ; and (3) that, if not 
paid there in sovereigns, they were to be treated 
as if they had been so paid, so that the charterers 
might receive the English sums in Argentine 
currency at $5.04 to the pound. In  effect, this 
is a claim paid in the particular form of legal 
tender available, which at the time in question 
suited them best, but their argument logically 
compels them to accept payment in the same 
form on other occasions, even though, owing to 
financial and commercial fluctuations, it may 
be of advantage to them no longer ; nor is this 
disputed.

I  have not been able to adopt the charterers’ 
arguments, though they prevailed in the Court 
of Appeal. The E ggesfo rd  is a British ship, and 
though the Is tro s  sails under the Greek flag, no 
suggestion has been made that any conse
quence affecting the place at which payments 
are to be made in accordance with the charter, 
arises out of that circumstance. The charter is 
made in London, between parties in London ; 
it is expressed in English and governed by 
English law. In  my opinion the place of pay
ment for both despatch money and commis
sion on freight is English, the payment is to be 
made in sterling, and the rate of exchange, at 
which the amount of despatch money and com
mission should be inserted in a ship’s account, 
made out in Buenos Ayres, is the commercial 
rate of exchange of the day for converting 
English money into Argentine money. The 
charterers do not enlarge their rights by 
debiting these sums in an Argentine account 
or in Argentine currency and they can claim 
no more than the actual amount of English 
money due or the Argentine currency, into 
which it could be turned at the rate of the day- 
I t  is true that the debtor must seek out his 
creditors, but in this case he would have found 
them in London. Even if the creditors be 
taken to be for this purpose in Buenos Ayres, I  
do not see how the debtor, when he finds them, 
can be bound to produce to them English gold



M A R IT IM E  L A W  CASES. 573

H.L.] A t l a n t i c  S h i p p i n g  &  T r a d i n g  Co. L i m . u. L o u i s  D r e v f u s  & Co. (Second Appeal.) [H.L.

coins. I t  so happens that in Argentina an 
English sovereign is legal tender under the 
law of 1881. but there is no contract between 
the parties to pay in sovereigns, and, if the 
creditors do not wish to take English paper 
currency in payment and sell it, they cannot, 
in my opinion, claim more Argentine currency 
than will put them in a position as good as if 
they had been willing to take it.

The facts, which make a difference in the case 
of the E ggesfo rd  from that of the Is tro s , are 
that the owners of the E ggesfo rd  put their 
captain in funds to an amount more than 
sufficient to cover disbursements, despatch 
money and commission, and he handed to the 
charterers the amount in Argentine paper 
currency to be applied on behalf of the ship 
and accounted for to her owner. The charterers 
debited the disbursements and set off the 
amounts due to themselves for despatch money 
and commission, and they did so at $5.04 to 
the pound instead of $3.66, the rate of exchange 
of the day for British sterling. Their total claim, 
thus swollen, nearly exhausted the sum paid 
to them by the captain, and all they returned 
to him was $3,433.50 paper. As agents, they 
were clearly not entitled to adopt, against their 
principals, the parity most favourable to 
themselves, unless they had, as charterers, a 
right to be paid in Buenos Ayres in sovereigns. 
The only way that I  can see, in which they can 
put their case in the Eggesfo rd  higher than in the 
case of the other ship is by saying that the ship
owners cannot, by electing to pay in Buenos 
Ayres, relieve themselves from paying the full 
equivalent of sterling, to which I  agree ; and 
that paying sterling in Buenos Ayres means 
paying in sovereigns, since payment in Treasury 
notes is not legal tender outside the United 
Kingdom. To this, I  think, it is a good answer 
to say that neither would payment in sovereigns 
be a good tender, but for the accident of the 
Argentine law of 1881, and that law regulates 
the parity of sovereigns with Argentine currency 
but does not affect international transactions or 
obligations under contracts to pay in England. 
Except by consent, and by a transaction in the 
nature of the delivery of a commodity of a 
value equivalent to the amount of the debt, 
sovereigns would not be receivable at all and 
that equivalence in the case of commodities is 
to be ascertained not by a permanent legal 
tender law relating to currency but by the 
current quotation for the exchange rate for 
sterling.

The reason for his opinion in the charterers’ 
favour in the case of the Eggesfo rd  is thus stated 
by Bankes, L.J. : “ The charterers’ case is
this : ‘ it is quite true that you have sent the 
money over to the Argentine for the purpose 
of discharging your obligation ; it is true that 
you have handed the money to me ; it is true 
you have discharged all your obligations, 
including those to myself ; but when I  consider 
the position, as between you and me, your 
obligation was to pay me in British currency, j 
What you have done is to hand me dollars to 
enable me to do it ; ’ ” and he then adds, that,

on the findings in the case, the charterers were 
entitled to do as they did. I  cannot agree that, 
the obligation being to pay in British currency, 
dollars were handed to enable the charterers 
“ to do it.” I  think the dollars handed to the 
charterers, were dollars with which the ship
owners “ did it ” themselves. Scrutton, L.J. 
and Atkin, L.J., both thought that under the 
charter payment was to be in England or in 
Argentina at the shipowner’s option. With 
great respect, I  cannot agree, if this means that 
the shipowner was entitled to pay the charterers 
in Argentina i n  in v ito s . I t  was regularly done 
as a matter of convenience and by mutual 
consent, but not so as to constitute a new 
agreement to affect the obligations of the 
charter-party otherwise. Reliance was also 
placed in both judgments on clause 20 of the 
charter : “ The freight shall be paid as follows, 
viz. : Sufficient cash for steamer’s use, if 
required by the master (not exceeding one- 
third of the freight) to be advanced by 
charterers on signing bills of lading, in Buenos 
Ayres . . .  on account of freight at current 
jate of exchange, for approved commercial 
bills on London, subject to 3 per cent, to cover 
interest, insurance, and other charges and the 
balance of freight on the right and true delivery 
of the cargo in cash. . . As the insertion
of the items for this despatch money and com
mission in the account, was not an advance of 
“ cash for steamer’s use,” I  do not think this 
clause carries matters any further. Moreover, 
the charterers induced the master of the Is tro s  
to sign a draft on his owners for the total amount 
in sterling of their account (including these 
items) at the current rate of exchange plus 
3 per cent, in accordance with clause 20, and 
deducted the amount of the draft from the 
freight payable in cash on delivery of the cargo. 
What authority the captain had for doing this, 
in fact, is not found by the umpire, but he 
could not, without a particular finding on the 
subject, have authority to sign a draft calcu
lated contrary to the obligations of the charter.

Mr. Scrutton, the umpire in the case of the 
Is tro s , finds as follows : “ the effect of the
charterers’ first converting the despatch money 
and the commission into Argentine currency 
at the rate of $5.04 per pound sterling (which is 
equivalent to 47.62 pence per dollar), and 
reconverting those dollars into sterling at the 
rate of 65 Id .  per dollar was to add to the 
amount payable by the owners in sterling in 
respect of these items the sum of 9021.10s. lid .,” 
and he adds that “ there was no occasion or 
justification for converting these amounts into 
Argentine currency at all. With this 1 agree. 
The attempt was ingenious ; but the defence 
of it always comes back to the assumption that 
sterling, paid in Buenos Ayres (if it was so 
paid), had by law to be paid at $5.04 to the 
pound, the contract making no such provision. 
This is expressly the view of Atkin, L.J., but 
for the reasons I  have given I  cannot accept 
it. The Argentine law fixes a parity for those 
who must take a coin, if tendered ; it does not 

I deal with the performance of a foreign contract,
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where parties choose to take in Buenos Ayres 
discharge of a foreign debt, which they could, if 
so minded, require to be paid to them else
where.

I t  has been suggested that, unless the 
charterers, as ships’ agents, treated these sums 
as paid before sailing, the steamer could not 
get her clearance. This is not proved ; but I  
can only say that the charter contains nothing 
which increases their rights in the matter of the 
equivalent of sterling, whether or not they had 
this or any other power of detaining the ship, 
by local law or otherwise, which I  am not to be 
understood to imply that they had.

I  wish to make two additional observations. 
Bankes, L..J. treats the special case as finding 
as a fact that “ if either of these obligations, 
which were obligations to pay in British 
currency, were discharged by a payment in 
Buenos Ayres, the person discharging the 
obligation must provide for every pound ster
ling 5.04 gold dollars.” This is a mistake. The 
findings are : (4) “ that both these amounts were 
payable in Buenos Ayres in sterling.” which 
is a matter of law and is wrong ; and “ (5) that 
if the same had been paid to Messrs. Dreyfus 
and Co. in pounds sterling at Buenos Ayres, 
they would have received for the same in gold 
5.04 dollars for each pound sterling.” The 
case did not exhibit the text of the law of 1881, 
but, by consent, it has been produced in the 
Court of Appeal and at your Lordships’ bar, and 
it shows the finding to mean that, if it had been 
paid in sovereigns, the charterers would have 
received $5.04 for each sovereign when they 
paid it away again, which is very different from 
saying, that the person discharging the obliga
tion under the contract in Buenos Ayres “ must 
provide for every pound sterling 5.04 dollars.”

The other matter is the payment of 31. to the 
Free Labour Union. Something was made of 
this in argument, but it came to nothing. 
The union had no right of action on the charter 
for this sum, even in the charterers’ names, nor 
do we know how it was paid to them, except 
that it is charged as 31. I t  is not on the same 
footing as a commission reserved to the brokers 
on a charter. I t  is only another stipulation by 
the shipowner with the charterers to pay them 
sterling, though for a particular purpose. The 
ease stated does not make anything of the 
point, and I  think it is of no real relevance.

In  both cases I  think the appeals should be 
allowed.

Lord D u n e d i n  and Lord C a r s o n  concurred.
A p p e a ls  a llow ed.

Solicitors: For the first appellants, B o tte re ll 
and Roche, agents for V a u g h a n  and Roche, 
Cardiff; for the second appellants, H o lm a n ,  
F e n w ic k , and W illa n  ; for the respondents, 
D o w n in g , M id d le to n , and L e w is .

M a rc h  27, 28, a n d  M a y  12, 1922.
(Before Lords B u c k m a s t e r , D u n e d i n , A t k i n 

s o n , S u m n e r , and P a r m o o r .)

A t t o r n e y - G e n e r a l  v. R o y a l  M a i l  S t e a m  
P a c k e t  C o m p a n y , ( a )

o n  a p p e a l  f r o m  t h e  c o u r t  o f  a p p e a l  i n

ENGLAND.
R e q u is it io n  —  C h a rte r-p a rty  —  Loss by enemy 

a c tio n— C om pensa tion— P e tit io n  o f  r ig h t—- 
In d e m n ity  A c t 1920 (10 &  11 Geo. 5, c. 48), 
ss. 1 a n d  2.

I n  M a rc h  1915 a s h ip  w as re q u is it io n e d  by the 
A d m ira l ty  a n d  taken  u n d e r a ch a rte r-p a rty  
w h ich  f ix e d  the ra te  o f  h ire , gave to the 
A d m ira l ty  the r ig h t  o f  pu rchase  a t a c e rta in  
p r ic e , a n d  rendered  them  lia b le  f o r  a l l  r is k s  
a n d  expenses o f  the s h ip . I n  F eb . 1916 the 
s h ip  w h ile  so re q u is it io n e d  w as s u n k  by 
enemy ac tio n . A c c o rd in g ly  the ow ners, by 
p e t it io n  o f  r ig h t,  c la im e d  damages a g a in s t the 
A d m ira l ty .  B e fo re  the p e t it io n  w as heard  the 
In d e m n ity  A c t  received the R o y a l A ssen t on 
the 16th  A u g . 1920. T he  C row n  h a v in g  c la im ed  
th a t by v ir tu e  o f  the A c t the p e t it io n  w as d is 
charged, the p o in t  o f  la w  was set dow n fo r  
hea ring .

The In d e m n ity  A c t  1920 p ro v id e s  by sect. 1 (1) 
th a t no a c tio n  o r  lega l p roceed ing  (in c lu d in g  a 
p e t it io n  o f  r ig h t ) s h a ll be taken  in  respect o f 
a n y  act done d u r in g  the w a r  before the pass in g  
o f  the A c t,  i f  done in  good f a i t h  o r  in  the p u b lic  
in te re s t by o r  u n d e r the a u th o r ity  o f  an  o ffic ia l 
i n  the service o f  the C row n , a n d  th a t i f  a n y  such 
proceed ing  has been in s t itu te d  before the p a ss in g  
o f  the A c t,  i t  s h a ll be d ischarged  a n d  made 
v o id ; “ P ro v id e d  tha t, except in  cases where 
the c la im  f o r  p a y m e n t o r  com pensation  can be 
b rough t u n d e r sect. 2 o f  th is  A c t,  th is  section  
s h a ll n o t p re ve n t (b) the in s t itu t io n  o f  p ro 
ceedings in  respect o f  a n y  r ig h ts  under, o r 
alleged breaches o f, con trac t,” i f  the proceed
in g s  are b rought w ith in  the specified  tim e. 
Sect. 2 (1) p ro v id e s  th a t “ N o tw ith s ta n d in g  
a n y th in g  in  the fo re g o in g  section re s tr ic t in g  the 
r ig h t  o f  ta k in g  lega l p roceedings, a n y  person  
(a) being the ow ner o f  a s h ip  o r  vessel w h ich  
has been re q u is it io n e d  s h a ll be e n tit le d  to p a y 
m en t o r  com pensation  f o r  the use o f  the same 
a n d  f o r  services rendered d u r in g  the em p loy
m en t o f  the same in  G overnm ent service, and  
com pensation  f o r  loss o r damage thereby 
occasioned.

H e ld  (L o rd  P a rm o o r d isse n tin g ), th a t the case fe l l  
w ith in  sect. 2 , sub-sect. 1 (a) o f  the A c t, the 
genera l w ords o f  w h ich  in c lu d e d  c la im s  f o r  
breach o f  con tract, a n d  th a t as there w as no 
agreem ent as to the am o u n t to be p a id  f o r  to ta l 
loss, com pensation  m u s t be assessed in  the 
m a n n e r p ro v id e d  by th a t section. The  p e tit io n  
o f  r ig h t  was therefore d ischarged u n d e r the A ct- 

D ec is io n  o f  the C o u rt o f  A p p e a l reversed.

T h i s  was an appeal from an order of the 
Court of Appeal (Bankes, Scrutton, and Atkin, 
L.JJ.), reversing the decision of Bailhache, T
( a )  Reported b y  E d w a k d  J. M . Ch a p l in , E sq., B a rr is te r -

at-Law.
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upon a petition of right presented by the 
respondents.

The respondents who were a company 
incorporated by Royal Charter, carrying on 
business in the city of London, owned the 
steamship A lc a n ta ra , which was a triple-screw 
steamship of 15,831 tons.

On the 15th March 1915 this steamship was 
requisitioned by the Director of Transports 
for and on behalf of the commissioners for 
executing the office of the Lord High Admiral 
of the United Kingdom of Great Britain and 
Ireland, and was taken under a charter-party 
of that date which was in a form officially 
known as form B.

By the said charter-party it was amongst 
other things provided as follows :

1. The owners have let and the Admiralty have 
hired and taken to freight the good ship under
mentioned, viz., A lcantara, for service and employ
ment on monthly hire from the 9th March 1915 
for the space of three calendar months certain, 
and thenceforward until the Admiralty shall cause 
notice to be given to the owners that she is dis
charged from His Majesty’s service, such notice to 
be given when the ship is in port in.

2. The Admiralty may at any time while the 
ship is so on hire as aforesaid, upon giving notice 
to the owners of their intention so to do, purchase 
her at the price of five hundred and fifty thousand 
pounds (550,000b), or, in the case of hor being 
required for service as an armed cruiser, they may, 
upon giving the like notice, purchase her together 
with such quantities of plated ware, cutlery, 
earthenware, blankets, counterpanes, and linens, 
as may be necessary for the number of officers 
and warrant officers who shall form part of the 
shifts complement as an armed cruiser at the 
price of five hundred and fifty-eight thousand 
pounds (558,000b).

4. The said ship shall, while she is so on hire 
as aforesaid, be at the absolute disposal of the 
Admiralty and under their complete control in 
every respect.

5. The Admiralty shall pay in manner following 
for the hire of the said ship at the rate of twelve 
shillings (12s.) per ton per calendar month for the 
number of tons above mentioned during such 
term as the said ship shall be continued in His 
Majesty’s employ, reducing to eleven shillings (11s.) 
after two months, the rate of eleven shillings (11s.) 
being applicable to the whole period if vessel 
retained for six months.

On the 29th Feb. 1916 the A lc a n ta ra , whilst 
in the employment of the Admiralty under 
the said charter-party, was sunk in an engage
ment with the G re if, a heavily-armed German 
merchantman disguised as a Norwegian tramp.

On the 4th April 1916 the Admiralty gave 
notice by letter of that date, to the respondents 
of the loss of the steamship A lc a n ta ra , and by 
such letter declared that the hiring under the 
said charter-party was at an end as from the 
29th Feb. 1916.

On the 6th April 1916 the respondents made 
a claim for compensation for the loss of the said 
steamship, and the amount of such claim was 
the sum of 805,500b

The Admiralty made payments amounting 
in the aggregate to 550,000b, but declined to 
make any further payments.

Accordingly on the 19th May 1920 the 
respondents presented a petition of right 
claiming that they were entitled to be paid the 
full value of the said steamship after deducting 
the said advances amounting to 550,000b

The Attorney-General, on behalf of the 
Crown, by his answer and plea delivered the 
16th July 1920 admitted liability to the extent 
of 558,000/., but denied any further liability 
and brought into court the sum of 8000/. which 
he said was, together with the 550,000/. already 
paid by the Admiralty, sufficient to satisfy the 
respondents’ claim.

Subsequently, namely, on the 16th Aug. 1920, 
the Indemnity Act 1920 came into force.

Accordingly on the 18th Oct. 1920, by a 
further answer and plea the Attorney-General 
pleaded that after delivery of his former 
answer and plea the said Act had come into 
force, and that he relied on it, and would 
submit that by its operation the petition was 
discharged and made void.

On the 18th Dec. 1920 upon the application 
of the respondents, it was ordered that the 
point of law raised by the further answer and 
plea should be set down for hearing, and dis
posed of forthwith and before the trial of the 
issues of fact arising upon the petition.

The Indemnity Act 1920 (10 & 11 Geo. 5, 
c. 48), so far as material provides :

Sect. 1 (1). No action or other legal proceeding 
whatsoever shall be instituted in any court of law 
for or on account of or in respect of any act, matter 
or thing done during the war before the passing 
of this Act, if done in good faith, and done or 
purported to be done in the execution of his duty 
or for the defence of the realm, or otherwise in 
the public interest, by a person holding office 
under or employed in the service of the Crown 
in any capacity, or by any other person acting 
under the authority of a person so holding office 
or so employed ; and, if any such proceeding has 
been instituted whether before or after the passing 
of this Act, it shall be discharged and made void, 
Provided that, except in cases where a claim for 
payment or compensation can be brought under 
sect. 2 of this Act, this section Shall not prevent 
. . . (b) the institution or prosecution of pro
ceedings in respect of any rights under, or alleged 
breaches of, contract, if the proceedings are 
instituted within one year from the termination 
of the war or the date when the cause of action 
arose, whichever may be the later. . . .  (2)
For the purposes of this section, a petition of 
right shall be deemed to be a legal proceeding, and 
the proceeding shall be deemed to be instituted at 
the date on which the petition is presented.

Sect. 2. Notwithstanding anything in the fore
going section restricting the right of taking legal 
proceedings, any person not being a subject of a 
state which has been at war with His Majesty 
during the war and not having been a subject 
of such a state whilst that state was so at war 
with His Majesty—(a) being the owner of a ship 
or vessel which or any cargo space or passenger 
accommodation in which has been requisitioned at 
any time during the war in exercise or purported 
exercise of any prerogative right of His Majesty or 
of any power under any enactment relating to the 
defence of the realm, or any regulation or order 
made or purporting to be made thereunder, shall 
be entitled to payment or compensation for the
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use of the same and for services rendered during 
the employment of the same in Government 
service, and compensation for loss or damage 
thereby occasioned ; and such payment
or compensation shall be assessed on the principles 
and by the tribunal hereinafter mentioned, and the 
decision of that tribunal shall be final. (2) The 
payment or compensation shall be assessed in 
accordance with the following principles 
(ii.) Where the payment or compensation is claimed 
under par. (a) of sub-sect. (1) of this section, it 
shall be assessed in accordance with the principles 
upon which the Board of Arbitration has hitherto 
acted.

Part I. of the schedule provides : The payment 
or compensation to be awarded for the use of a 
ship, or vessel, or cargo space, or passenger accom
modation therein, and for services rendered shall 
be based on the rates and conditions contained in 
the Blue Book reports.

Bailhache, J . decided the point of law in 
favour of the Crown, but his decision was 
reversed by the Court of Appeal (Bankes, 
Scrutton, and Atkin, L.JJ.) upon the ground 
that the respondents’ claim was in effect 
founded upon the charter-party referred to in 
the petition of right ; that the case was not 
within the operation of sect. 2, sub-sect. 1 (a) 
of the Indemnity Act 1920, and that the terms 
of part I.  of the schedule to the Act showed 
that sect. 2, sub-sect. 1 (a ) was not applicable 
to cases where there was a contract.

The Crown appealed.
Sir E rn e s t P o llo c k  (A.-G.) and G. W . R icke tts  

for the Crown.
M a c K in n o n ,  K.C. and E . F .  Spence for the 

respondents.
The House took time for consideration.
Lord B u c k m a s t e r .— This appeal arises out 

of proceedings in the nature of a demurrer to a 
petition of right. The facts, therefore, must be 
accepted as they are stated in the petition. 
From this it appears that on the 15th March 
1915 a steamship belonging to the respondent 
company, and known as the A lc a n ta ra , was 
requisitioned by the Director of Transports 
and was taken under a charter-party which 
fixed the rate of hire, gave to the Admiralty the 
right of purchase at a certain price, and rendered 
them liable for all risks and expenses of the 
ship.

On the 29th Feb. 1916 the ship, whilst in the 
employment of the Admiralty, was sunk by a 
heavily-armed German vessel, and the respon
dents thereupon claimed against the Admiralty 
damage for her loss.

The first plea that was put in on behalf of 
the Crown admitted liability up to a certain 
extent, and this plea was dated the 16th July
1920. J

Before the petition came on for trial, how
ever—namely, on the 16th Aug. 1920—the 
Indemnity Act 1920 received the Royal Assent, 
and the Crown accordingly amended their 
plea and said that by virtue of the statute the 
petition of right was discharged, and this point 
was put down for argument preliminary to the 
trial.

[H. of L.

That is the only issue that is now before this 
House. I t  was found in favour of the Crown 
by Bailhache, J., whose judgment was reversed 
by the Court of Appeal.

I t  follows from what I  have said that the 
point involved is purely a question of con
struction of the statute. That Act, by sect. 1, 
sub-sect. 1, provided that no action or legal 
proceeding should be taken in respect of any 
act done during the war before the passage of 
the Act if done in good faith and in the public 
interest by or under the authority of an official 
in the service of the Crown, and that if any 
such proceeding had been instituted before the 
passing of the Act it should be discharged and 
made.void. A petition of right was expressly 
included as a legal proceeding within the mean
ing of this section.

I t  is first argued on behalf of the respondents 
that the circumstances of this case do not bring 
it within the general provisions of sect. 1, but 
I  am unable to accept that contention.

Although the act done in this matter that 
caused the loss was committed by the Germans, 
yet the loss was due to the use by the Admiralty 
of the vessel, and it was because of that use, 
exposing it to the risk which led to its destruc
tion, that the respondents’ claim arose. The 
general words therefore, in my opinion, cover 
this case. To these general words, however, 
there is an exception, which runs as follows :

Provided that, except in cases where a claim 
for payment or compensation can be brought under 
sect. 2 of this Act, this section shall not prevent
(6) the institution of proceedings in respect of any 
rights under, or alleged breaches of, contract, if 
the proceedings are instituted within one year from 
the termination of the war or the date when the 
cause of action arose, whichever may be the later.

The time condition has been satisfied in this 
case. The first comment to be made upon this 
provision is that it shows clearly that the 
general words in the section include claims for 
breach of contract, unless, indeed, the words 
are surplusage, and this I  cannot accept. The 
respondents therefore would be outside the 
operation of the statute unless they could have 
brought a claim for compensation under sect. 2, 
in which case the exception removes them from 
the benefit of the proviso.

Sect. 2 is in these terms :
2. (1) N o tw ithstanding anything in  the fore

going section restricting the rig h t o f tak ing legal 
proceedings, any person not being a subject o f a 
state which has been a t war w ith  H is Majesty 
during the war and not having been a subject of 
such a state w h ilst th a t state was so a t war w ith  
H is M ajesty— ( a )  being the owner o f a ship ° r 
vessel which or any cargo space or passenger 
accommodation in  which has been requisitioned at 
any tim e during the war in exercise or purported 
exercise o f any prerogative r ig h t o f H is Majesty 
or o f any power under any enactment relating to 
the defence o f the realm, or any regulation or 
order made or purporting to  be made thereunder, 
shall be entitled to  paym ent or compensation 
for the use o f the same and for services rendered 
during the employment o f the same in  Government

A t t o r n e y -G e n e r a l  v . R o y a l  M a il  St e a m  P a c k e t  Co m p a n y .
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service, and compensation for loss or damage 
thereby occasioned.

Now this ship was requisitioned and the 
circumstance that the user was regulated by 
the terms of a charter-party does not alter this 
fact. The respondents, therefore, were entitled 
to payment for the use of the same under 
sect. 2, sub-sect. 1, but it is said that this can 
only apply to cases where the requisitioning has 
not been associated with or regulated by a 
contract. The interlocking of sects. 1 and 2 
defeat this argument, for the proviso at the 
end of sect. 1 contemplates that there may be 
cases under sect. 2 which, but for the exception, 
might come in among other things under 
sub-clause (b ), and it therefore shows that the 
rights given under sect. 2 are general and are 
not affected by contract in a particular case.

Finally it is urged that the subsequent 
provisions of sect. 2, and notably sub-sect. 2 (1) 
and (2), which provide for the assessment of 
compensation, are inapplicable to cases where a 
contract has been made, and this shows that 
sect. 2 (1) must be in some way modified so 
that it can only apply to such classes of cases 
as those where, even if a contract had been made 
for the use of the vessel, the terms both as to 
freight and repayment for damage or loss had 
not been fixed. This is the argument that 
found favour with the Court of Appeal. There 
is no doubt that the terms of the schedule 
do not themselves suggest that they refer to 
cases where contractual rights exist between 
the parties. But it does not follow because 
the freights have been regulated by contract 
that these provisions should be incapable of 
application. They are not fixed amounts, but 
merely a basis upon which a calculation may be 
fixed, and the actual terms of the contract 
might well be regarded in relation to such a 
matter. In  the present case there is no agree
ment as to the amount to be paid for total loss 
unless it be found in the provision giving the 
Government the right of pre-emption at a 
fixed price, and the provision of the schedule 
can therefore be made readily applicable to the 
existing circumstances.

The provisions of this Act of Parliament are 
very difficult to construe, and the difference 
of judicial opinion that has already emerged is 
not surprising.

I  think that the view of Bailhache, J. was 
correct and that this appeal should be allowed.

Lord D u n e d in .— I  concur with your Lord- 
ships in thinking that the judgment of Bail
hache, J. is right, but as the Court of Appeal 
has reversed his decision, I  think it right to 
state my opinion.

The first question is, Does what was done 
fall within sect. 1 of the Act at all ? Here I  am 
able to go along with the Court of Appeal ; 
they thought it did. I t  seems to me that it 
depends upon a question of fact : Was what was 
done something done by someone either 
himself acting on behalf of the Crown, or by 
anyone acting under such a person’s orders, in 
the execution of duty and for the public safety ? 
The requisitioning of a ship falls, I  think, 
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within that description, nor does it matter that 
the requisitioning eventuates in a contract 
being made. The fact of the contract did not 
wipe out or change the nature of the original 
act. Further, obviously the terms of sub
clause (b) of the proviso show that there are 
cases of contract which fall within sect. I  (1).

The next step is easy. There being a contract 
on which the suppliants could sue, they are 
protected under the said sub-clause (6) unless 
that sub-clause is made unavailing to them in 
respect of the exception therein expressed. 
Now the exception expressed is that the sub
clause is not to apply where a claim for pay
ment or compensation can be made under 
sect. 2. I  turn to sect. 2, and there I  find that 
where a person is the owner of the ship which 
has been requisitioned he is to be entitled to 
payment or compensation, as the case may be, 
and that that payment or compensation must 
be awarded by a special tribunal. I f  these 
were all the words I  think that the Court of 
Appeal would have agreed with Bailhache, J., 
but then there are added the words that pay
ment or compensation are to be assessed on the 
principles hereinafter mentioned. The prin
ciples are set forth in sect. 2 (2), and the 
principles applicable to cases falling under 
2 (1) a are to be those set forth in sched. 1. 
Sched. 1 says that payment for hire is to be 
in accordance with certain blue book rules, 
and that when there is damage to or loss of a 
ship, compensation shall be made for such 
damage or loss. Now the learned judges in the 
Court of Appeal say the mention of blue book 
rules gives a standard which clearly will not fit 
with the provisions of an actual contract and 
therefore they cannot think that the section 
applies at all.

I  cannot agree with this argument. I f  the 
words are plain, and I  think they are plain, 
they must be given effect to and the blue book 
rules must supersede the contract. No one 
ever escaped the bed of Procrustes because it 
did not fit. But in the present case I  do not 
think that either the difficulty or the seeming 
hardship arises, for in this case the contract is 
silent as to a bargain as to what is to be paid if 
the ship is lost. The provision as to what was 
to be paid upon purchase may of course be 
evidence of value, but it has no further function ; 
and as such evidence it is equally cognisable 
by an ordinary court or by the special tribunal, 
which will find nothing in the blue book rules 
to trammel their judgment as to whether that 
evidence is or is not conclusive.

For these reasons I  concur in the motion 
made by my noble friend on the Woolsack.

Lord A t k in s o n .— I  concur.
This appeal raises a preliminary point of law, 

namely whether the Indemnity Act of 1920 
prevents the suppliant company, hereinafter 
referred to as the company, from having their 
petition of right heard in the court of King’s 
Bench.

The facts stated in the petition must, it is 
admitted, be for the purpose of this case 
taken as true. The second paragraph of the

4 lii
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petition opens with the statement that on the 
15th March 1915 the steamship A lc a n ta ra ,  
the property of the company, was requisitioned 
by the Director of Transports on behalf of the 
Admiralty, and was taken under a charter- 
party of that date which was officially known 
as form B. The charter-party took the form of 
a demise of the company’s vessel to the 
Admiralty on behalf of His Majesty for service 
and employment on monthly hire from the 
9th March 1915, for the space of three calendar 
months certain, and thenceforward until the 
Admiralty should cause notice to be given to 
the owners that the ship was discharged from 
His Majesty’s service. The hire to be paid for 
the ship is fixed at 12s. per ton per month to 
be reduced to 11s. after two months, applicable 
to the whole period if the vessel was retained in 
the service for six months. As the registered 
tonnage of the ship was 15,831 tons this must 
have amounted to a very considerable sum. 
The charter-party contained a clause enabling 
the Admiralty to purchase the ship at any time 
while she was on hire for a sum of 550,0001., 
or in case of her being required as an armed 
cruiser, as in fact she was, for a sum of 558,0001. 
No clause was contained in the charter-party 
providing expressly that the Admiralty should 
be liable to pay compensation to the owners if 
their vessel should, while in the service of the 
Admiralty, be lost, much less fixing the amount 
of such compensation if she were lost. This is, 
in my view, having regard to the provision of 
sect. 1, sub-sect. 1 of the Indemnity Act, a 
rather important matter.

There is a clause, however, in the charter- 
party which runs as follows :

3. The Admiralty may at any time alter or 
remove all or any of the fittings or arrangements 
on board the said ship, and may erect any new 
fittings which may be required to render the ship 
available for service as a mercantile fleet auxiliary, 
provided that the said ship, her outfit and 
machinery shall, at the cost of the Admiralty, 
be restored to and given up to the owners in the 
same condition in which they were when taken 
by the Admiralty, ordinary wear and tear alone 
excepted.

The ship was, on the 29th Feb. 1916, while in 
the service of the Admiralty under the charter- 
party, lost, not by the act or default of any 
officer or person in the employment of His 
Majesty or of any person under the authority 
of such officer, or by the act or default of any 
of the officers or members of her crew, but by 
the direct act of the German enemy. She was 
sunk in an engagement with a heavily armed 
German enemy merchantman, named the G re if,  
disguised as a Norwegian tramp.

The company claim by their petition of right 
to recover, in respect of the loss of their ship, 
the sum of 805,500Z. less a sum of 550,0001. 
received by them.

The petition does not contain any statement 
as to the ground, breach of contract or other, 
upon which their demand is based. On the 
18th Oct. 1920, the Attorney-General, on behalf 
of His Majesty, filed a second or further plea

and answer to the company petition, giving the 
court to understand and be informed that 
after the delivery of his first answer and plea, 
on the 16th Aug. 1920, the Indemnity Act of 
1920 came into force, that he relies upon it, 
and submits that by its operation the petition 
of the company is discharged and made void. 
By an order made upon summons by the 
master of the court, it was ordered that the 
point thus raised should be set down for hearing 
and disposed of before the trial of the issues of 
fact arising on the petition. Before dealing 
with the Indemnity Act 1920 it is necessary to 
refer to the provisions of the Proclamation 
dated the 3rd Aug. 1914. This proclamation 
empowered the Admiralty, by warrant under 
the hand of one of the officers of the Crown 
therein mentioned, to requisition and take up 
for the service of the Crown any British ship 
or British vessel, as defined by the Merchant 
Shipping Act 1894, within the British Isles, or 
the waters adjacent thereto, for such period of 
time as might be necessary on condition that 
the owners of all ships and vessels so requisi
tioned shall receive payment for their use, and 
for services rendered during their employment 
in the Government service, and compensation 
for loss or damage thereby occasioned, according 
to terms to be arranged as soon as possible after 
the ships had been taken up, either by mutual 
agreement between the Lords Commissioners 
of the Admiralty and the owners, or failing 
such agreement by the award of a board of 
arbitration to be constituted and appointed 
by the Crown for that purpose. Well, the 
Lords of the Admiralty did in the present case, 
by mutual agreement with the company (*.«•» 
the charter-party), arrange the sums they should 
pay for the use and services of the A lc a n ta ra . 
They did not arrange by mutual agreement 
or at all what compensation the owners should 
receive in respect of the loss of their ship while 
performing the services she was taken up to 
perform. That being so, under this proclama
tion the board of arbitration, subsequently 
instituted by notification dated the 31st Aug- 
1914, became the tribunal on whom the task 
of settling the amount of this compensation 
devolved.

I t  could not, in my view, be reasonably 
contended that, by the entering into such an 
agreement as is in this proclamation mentioned, 
the requisition of the ship was revoked, 
nullified, or put an end to. And I  think it is 
equally clear that in the present case the 
requisition was not by entering into the charter- 
party revoked, nullified, or put an end to, so as 
to leave the respective rights, liabilities and 
remedies of the Crown and the company to be 
determined and enforced as if the charter- 
party was an agreement entered into between 
these parties irrespective of all requisitioning- 
I  think on the contrary that this vessel was, 
when sunk by the act of the German enemy, a 
requisitioned ship in the service of the 
Admiralty. Sect. 1, sub-sect. 1 of the Indem
nity Act 1920 has two limbs. The first lin>b 
prohibits the future institution of any action
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or other legal proceeding, civil or criminal 
(including a petition of right), in respect of the 
matters thereinafter mentioned. The second 
limb deals with similar proceedings which have 
been instituted either before or after the passing 
of the statute, and declares that these latter 
shall be discharged and be void ; but the 
basis upon which each class of action or pro
ceeding must rest is the same—namely, any 
act, matter or thing done during the war, 
before the passing of the Act in good faith, 
or done or purported to be done in execu
tion of his duty or done for the defence of 
the realm or for the public safety, or for the 
enforcement of discipline or otherwise for the 
public interest by any person holding office 
under or employed in the service of the Crown in 
any capacity, or by any other person acting 
under the authority of a person so holding 
office or so employed ; that is to say, it is the 
action of the officers and employees of the 
Crown and of those other persons acting under 
their authority which is the foundation upon 
which all the legal proceedings mentioned in 
this sub-section must be based. I  am at a loss, 
therefore, to see how an action or proceedings 
based upon the act of an alien enemy in sinking 
a ship comes within sect. 1, sub-sect. 1 of this 
statute. One can well imagine a case in which 
an act of an officer of the Crown might involve 
a breach by the Crown of a contract entered 
into on its behalf with a subject, and be the 
ground of a petition of right. For instance, 
if ammunition or other goods sold during the 
war by a contractor to the Crown were loaded 
on a vessel in the service of the Crown and 
commanded by one of the officers of the Crown 
to be safely carried to a named destination, and 
this commander though acting in all good faith 
and doing what he considered to be best, 
steamed too fast through a fog, came into 
collision with another ship and lost or damaged 
his cargo, a suit instituted in respect of this loss 
or damage might reasonably fall within 
proviso (b) of sect. 1, sub-sect. 1, of the In 
demnity Act 1920, but the present case is wholly 
different from such a case as that.

In  my opinion, therefore, the appellants 
cannot obtain relief under sect. 1, sub-sect. 1. 
The ship, being a requisitioned ship, when she 
was sunk, the owners would, p r im d  fa c ie , be 
entitled to obtain compensation under sect. 2, 
sub-sect. 1, of the Indemnity Act 1920.

I t  is, however, provided by sub-sect. 2 (ii.) 
of that section that where compensation is 
claimed under sect. 2, sub-sect. 1 (a), it shall be 
assessed in accordance with the principles 
upon which the board of arbitration, con
stituted under the proclamation of the 3rd Aug. 
1914, has hitherto acted, which principles 
are set forth in part I .  of the schedule to the 
Act.

The Court of Appeal have, as I  understand it, 
held that the effect of this provision is to exclude 
the claim of the suppliants for compensation 
from sect. 2, sub-sect. 1 (a ). With the most 
genuine respect for the learned Lords Justices, 
I  am entirely unable to take that view.

[H. of L.

When one turns to part I.  of the schedule, 
one finds that in the first eight and a half of its 
lines the sums to be awarded in respect of the 
use of a ship or vessel, or cargo space, or 
passenger accommodation therein, or services 
rendered, are alone dealt with.

These sums are to be based on the rates 
and conditions contained in the Blue Book 
reports, or in cases of a class where these rates 
or conditions have not been applied on some 
liberal estimate of the profits which the owner 
could have made of them had there been no 
war.

The schedule then goes on to provide that 
in addition to the compensation recoverable 
by the owner under the provision of these 
eight lines, they are to recover compensation 
for loss or damage of the ship or vessel directly 
due to her use. Here the loss of the vessel was, 
in my view, directly due to her use as an armed 
cruiser. The principles of the Blue Book do 
not apply, in my view, to the estimation of the 
compensation to be paid for her loss at all.

I  see nothing, therefore, in the schedule 
which debars the owners of this vessel from 
obtaining just and adequate compensation 
from the arbitration board under the provisions 
of sect. 2, sub-sect. 1 (a).

I  am, therefore, of opinion that the judgment 
appealed from was erroneous and should be 
reversed—that the judgment of Bailhache, J. 
was right and should be restored, and this 
appeal be allowed with costs here and in the 
Court of Appeal.

Lord Su m n e r .— Except out of respect for 
the Court of Appeal I  should not trouble your 
Lordships with my reasons for concurring in 
the motion proposed. The critical question 
appears to be, whether the first paragraph of 
the first schedule to the Indemnity Act is so 
inappropriate to this case as to prevent it 
from falling within the words “ except in cases 
where a claim for payment or compensation 
can be brought under sect. 2 of this Act. On 
this point, two views have been taken : the 
first, that the schedule is inapplicable to con
tracts generally and especially to contracts for 
the use of a ship, because it fixes the amounts to 
be paid otherwise than by reference to the terms 
of the contract itself; the second, that at any 
rate it is inapplicable to the present case, 
because, where a loss of the ship has occurred, 
which is directly due to the use of it, there is to 
be awarded under the schedule simply a sum 
by way of compensation in respect of such loss 
without mention of the contract. The first is 
the view of the Lords Justices.

Bankes, L.J. says “ the suppliants’ claim, 
based as it is upon a contractual obligation by 
the Admiralty, is or may be quite inconsistent 
with the principle upon which the tribunal is 
directed to assess their loss.” Scrutton, L.J., 
speaking of the schedule, adds : “ I t  appears 
to me to be quite inapplicable to claims for 
payments due under contract or to damages for 
breach of contract and to have been drawn 
without any reference to such claims.” This 
view I  am unable to accept. That some

A t t o r n e y -Ge n e r a l  v . R o y a l  M a il  St e a m  P a c k e t  Co m p a n y .
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contracts may fall within sect, 1, sub-sect (1), 
is clear from the proviso, par. (b). The excep
tion out of the proviso shows that, in some 
cases of contract, claims may be brought under 
sect. 2, and I  see no sufficient ground for limit- 
ing the exception to the other paragraphs of 
the proviso, to the exclusion of (b). I f  so, no 
kind of contractual case falls more naturally 
under sect. 2 than one in which the owner of a 
ship which has been requisitioned, though, on 
terms subsequently expressed in a charter, is 
entitled to payment accordingly. I  think 
further, that if any cases of that kind are to 
be excluded from the application of the first 
schedule, they cannot be the whole class of 
contractual obligations, as such, but must be 
those specific cases only to which, in the parti
cular circumstances, the schedule is found to be 
inapplicable. The words in the exception of 
the proviso are “ in cases ’’—that is individual 
cases— “ where a claim for payment can be 
brought,” and not in such classes of case as 
can be brought ” under sect. 2. I f  the par
ticular case now in question is to be held to be 
one to which the schedule does not apply, it 
must be on grounds arising out of the particular 
claim made, and out of the particular stipula
tions agreed to.

The second and more restricted view appears 
therefore to be, that there is something in the 
terms of the actual demise charter entered into, 
which gives to the suppliants rights in respect 
of the loss of the A lc a n ta ra  beyond what is 
covered by the words of the schedule, viz., “ a 
sum by way of compensation in respect of such 
loss or damage.” Of the contention that the 
price at which the Admiralty receives an 
option to purchase the ship in some way limits 
the compensation to be paid in the event of her 
loss, it would be premature to express any 
opinion. I f  it is so, however, the schedule is 
phrased more favourably to the suppliants than 
is the contract ; but in other respects I  do not 
see how the schedule affects, and certainly not 
how it limits, the measure of the compensation.

I  will only add that I  think the decision in 
B rooke  v. The K in g  (ante, p. 205 ; 125 L. T. 
Rep. 183 ; (1921) 2 K . B. 110) entirely 
distinguishable.

Lord P a r m o o r .— I  am unable to concur in 
the opinions which have been expressed by 
your Lordships, and I  think that the judgment 
of the Court of Appeal should be affirmed.

The petition of right presented by the 
respondents, states that on or about the 
15th March 1915, the steamship A lc a n ta ra  
was requisitioned by the Director of Transports 
for, and on behalf of, the Admiralty, and was 
taken under a charter-party of that date, 
which was in the form officially known as form B.
I  agree in the view taken by the Court of 
Appeal that this allegation in the petition 
should be taken to allege that the A lc a n ta ra  
was requisitioned on the condition that the 
respondents should receive payment, or com
pensation, under the terms of the charter- 
party. The obligations of the Admiralty were 
made to depend not on the act of requisition,

but on the terms of the charter-party. The 
charter-party placed on the Admiralty a liability 
to restore the ship in the same condition in 
which she was taken, ordinary wear and tear 
alone excepted, and to bear all risks during the 
continuance of the ship’s service under the 
charter-party.

On the 4th April 1916, the Admiralty gave 
notice, by letter, of the loss of the ship, and by 
such letter declared that the hiring under the 
charter-party was at an end as from the 
29th Feb. 1916. Apart from any disability 
imposed by the terms of the Indemnity Act 
1920, the respondents would have been entitled 
to claim damages, either for the failure of the 
Admiralty to restore the ship, or on the 
covenant that all risk Muring the continuance 
of the ship’s service under the charter-party 
should be borne by the Admiralty. After the 
passing of the Indemnity Act, the Attorney- 
General entered a further answer and plea to 
the petition, submitting that by the operation 
of that Act the petition was discharged and 
made void.

The question on appeal depends upon the 
construction of the Indemnity Act. Sect. 1 
of the Act includes the case presented by the 
respondents in their petition. The A lc a n ta ra  
was requisitioned, and the terms of the contract 
were arranged in good faith by a person 
employed in the service of the Crown and 
acting in the execution of his duty. Hence 
apart from the subsequent provisions or 
limitations of the Act the contention of the 
Attorney-General would prevail, and the 
petition should be discharged and made void. 
I t  is provided, however, that except in cases 
where a claim for payment or compensation 
can be brought under sect. 2 of the Act, sect. 1 
shall not prevent the institution or prosecution 
of proceedings in respect of any rights under or 
alleged breaches of contract, if the proceedings 
are instituted within the prescribed time. 
The respondents in their petition state a claim, 
made within the prescribed time, and founded 
on alleged breach of contract. They are 
therefore entitled to proceed on their petition 
unless the exception applies, and they can 
bring a claim for payment or compensation 
under sect. 2 of the Act.

The real difficulty in the case depends on 
the construction of sect. 2 of the Indemnity 
Act. The question to be determined is whether 
this section applies where legal proceedings are 
taken to enforce the payment of amounts due 
under contract, or as damages for alleged 
breach of contract, where after requisition a 
contract has been entered into by mutual 
consent, or is restricted to cases where no 
contract has been made, and the subsequent 
liability of the Admiralty arises from the act 
of requisition. The language used in the 
section is not inconsistent with either of these 
alternative contentions. The Court of Appeal 
has unanimously accepted the more restricted 
contention. I  agree in their decision.

Sect. 2 gives a right to payment or compensa
tion in the cases under (a ) and (b), and in other
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cases directs that compensation should be 
assessed under the provisions of (2) (iii.). 
Under (a) and (6) there is no option, and pay
ment, or compensation, can only be assessed 
on the principles and by the tribunal therein 
mentioned, whose decision shall be final, subject 
to a right of appeal, on any point of law, to the 
Court of Appeal, and by leave given, to this 
House. Where payment or compensation is 
claimed under (a ) the tribunal is the board of 
arbitration constituted under the proclamation 
issued on the 3rd Aug. 1914, and the principles 
to be applied are set forth in part I.  of the 
schedule to the Act. In  the present appeal 
compensation for breach of contract is claimed, 
but the same considerations would apply if the 
claim had been one for payment for the use of 
the steamship A lc a n ta ra . The result of applying 
these terms, where a mutual agreement has been 
made, is that, for the purpose of claims or 
compensation, all charter-party contracts in 
form B. consequent on requisition, would be 
set aside and rendered void. There would be a 
clean sweep of contractual obligations affec- 
ing payment or compensation, and the sub
stitution, therefore, of a statutory tribunal 
and statutory principles. I f  this intention is 
expressed in the language of the Legislature 
effect must be given to it ; but the alternative 
and more restricted contention appears to me 
to be equally in accord with the language used. 
Adopting this construction, claims under (a ) 
would have no reference to payments under 
contract, or for damages for breach of contract, 
and are not applicable to such claims. Atkin, 
L.J. says, that to anyone who knows the 
number of cases in which the terms of requisition 
were arranged as being on the terms of the form 
of charter-party set out in the Blue Book 
reports mentioned in the schedule, it is in
credible that the Legislature meant either to 
avoid and discharge all mutual agreements 
arranging the terms of requisition. I  have 
no knowledge of the number of cases in which 
the terms of requisition were agreed in a charter- 
party in form B, but I  agree with the Lord 
Justice in adopting the alternative construction 
that sect. 2 (a ) is limited to cases where terms 
have not been arranged by mutual agree
ment.

The argument in favour of this contention 
appears to me to be strengthened by reference 
to the other portions of sect. 2. The same 
difficulties arise in including contractual obliga
tions under (b) and 2 (iii.) as arise in the case 
of (a ). I  think that sect. 2 is not intended in 
all these cases to set aside contracts entered 
into by the Government, and to introduce a 
statutory principle and scale, which may be 
wholly inconsistent with terms arranged by 
mutual agreement. The opinion expressed by 
Serutton, L.J. that sect. 2 of the Indemnity 
Act has no reference to claims for payment 
under contract or for damages for breach of 
contract appears to me to be correct.

In  my opinion the appeal should be dis
missed and the judgment of the Court of Appeal 
should be affirmed.

[Ct . o f  A pp .

Solicitors for the appellant, T re a s u ry  S o lic ito r .  
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COURT OF APPEAL.

T uesday, D ec. 20, 1921.
(Before Lord S t e r n d a l e , M.R., A t k i n  and 

Y o u n g e r , L.JJ.)
T h e  C o u n t e s s , ( a )

APPEAL FROM THE A D M IR A LTY  D IV IS IO N .

D ocks  —  N egligence  — C o llis io n  w ith  gates 
■—Dock-owner's r ig h ts  o f  de ten tion— S ta tu to ry  
pow ers o f  the M erse y  D ocks a n d  H a rb o u r  
B o a rd — L im ita t io n  o f  l ia b i l i t y — P r io r it ie s —- 
M erse y  D o ck  A c ts  C o n so lid a tion  A c t  1858 
(21 cfc 22 V ie t. c. x c i i . ) ,  s. 94—M e rc h a n t  
S h ip p in g  A c t 1894 (57 cfc 58 V ie t. c. 60), 
,s\s. 503, 504—M e rc h a n t S h ip p in g  ( L ia b i l i t y  
o f  S h ip o w n e rs  a n d  O thers) A c t 1900 (63 cfc 64 
V ie t. c. 32), ss. 1, 3—M erse y  D ocks a n d  
H a rb o u r  A c t 1912 (2 cfc 3 Geo. 5, c. x i i . ) ,  s. 7.

T he  p la in t if fs '1 steam ship  C., ly in g  in  a  dock 
be long ing  to the defendants, the M e rse y  D ock  
a n d  H a rb o u r  B o a rd , ne g lig e n tly  crashed th rough  
the dock gates in to  the r iv e r ,  c a rry in g  w ith  her 
a  n um ber o f  o ther c ra ft. The  C. he rse lf had  
to be beached by tugs, a n d  the defendants ' 
ass is tan t m a r in e  su rveyo r ce rtifie d  th a t she 
w as  “ i n  a  s in k in g  c o n d itio n  ” i n  the 
r iv e r ,  and , i n  h is  ju d g m e n t, “ a n  obstruc
t io n , im p e d im e n t, o r danger, "  o r l ik e ly  so to 
become, to the safe a n d  convenien t n a v ig a tio n  
o f  the p o r t .  The  defendants then patched, 
docked, a n d  re p a ire d  the C. a t a cost o f  1048/. 
T he  damage ne g lig e n tly  done to the defendants ' 
docks a n d  w orks am oun ted  to 10,014/. The  
p la in t i f f s  in s t itu te d  p roceedings f o r  l im ita t io n  
o f  l ia b i l i t y .  The  defendants c la im e d  the r ig h t  
to d e ta in  the C. u n d e r the M erse y  D ock  A c ts  
C o n so lid a tion  A c t 1858 a n d  the M erse y  Docks  
a n d  H a rb o u r  A c t  1912 u n t i l  the p la in t i f f s  had  
p a id  the sum  o f  5000/., the s ta tu to ry  am oun t 
o f  the p la in t i f f s '  l ia b i l i t y  ca lcu la ted  in  accord
ance w ith  the M e rc h a n t S h ip p in g  A c ts , an d  
i n  a d d it io n  the sum  o f  1048/. The p la in t i f f s  
issued  a  w r i t  in  de tinue , a lle g in g  th a t the 
deten tion  o f  the C. was w ro n g fid . T he  C. 
was released on p a ym e n t o f  5000/. in to  court 
by the p la in t i f fs .  B y  sect. 94 o f  the above- 
nam ed A c t o f  1858 a vessel ne g lig e n tly  do ing  
damage to a n y  w o rks  be longing to the D ock  
B o a rd  m a y  be de ta ined  u n t i l  the am o u n t o f  
the damage, o r  a deposit f o r  the estim ated  
am oun t has been p a id .  B y  sect. 1 o f  the 
M e rc h a n t S h ip p in g  A c t 1900 a  sh ip o w n e r's  
r ig h t o f  l im ita t io n  o f  l ia b i l i t y  u n d e r the

To) Reported by W . C. Sandford. E sq ., B arris ter-a t- 
L a w .
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M e rc h a n t S h ip p in g  A c t 1894 is  extended to a l l  
cases where, w ith o u t h is  a c tu a l f a u l t  o r p r iv i t y ,  
a n y  loss o r damage is  caused to p ro p e r ty  o f  
a n y  k in d ,  w hether on la n d  o r w ate r, by reason  
o f  the im p ro p e r  n a v ig a tio n  o f  the s h ip  ;  a n d  
by sect. 3 the l im ita t io n  u n d e r the A c t a p p lie s  
“ w hether the l ia b i l i t y  arises a t com m on la w  
o r u n d e r a n y  genera l o r p r iv a te  A c t  o f  P a r l ia 
m en t a n d  n o tw ith s ta n d in g  a n y th in g  con ta ined  
i n  such A c t . "  B y  sect. 7 o f  the M erse y  D ocks  
a n d  H a rb o u r  A c t  1912 the D o ck  B o a rd  m a y  
remove the w reck o f  a n y  vessel o r a n y  vessel 
su n k  o r  s tranded  w ith in  the p o r t  w h ich , in  the 
ju d g m e n t (w r it te n  a n d  d u ly  recorded) o f  the 
m a rin e  su rveyo r o r h is  ass is tan t, is  a n  obstruc
t io n , im p e d im e n t, o r danger to the safe use 
o f  the p o rt,  o r l ik e ly ,  i n  h is  ju d g m e n t, so to 
become, a n d  the B o a rd  m a y  se ll the w reck o r  
vessel a n d  ou t o f  the proceeds re ta in  the expenses 
to w h ich  they have been p u t .  S im ila r  r ig h ts  
are g ive n  to h a rb o u r a n d  conservancy a u th o rit ie s  
by  sect. 530 o f  the M e rc h a n t S h ip p in g  A c t  
1894. D u ke , P .  he ld  (a) tha t u n t i l  a l im ita t io n  
decree w as m ade the de ten tion  o f  the C. under  
sect. 94 o f  the A c t o f  1858 was p e rm iss ib le  ; 
b u t (b) th a t a fte rw a rd s  the section d id  no t g ive  
the defendants p r io r i t y  over other c la im a n ts  
to the l im ita t io n  f u n d ; th a t the f u n d  m u s t be 
d is tr ib u te d  ra te a b ly ; a n d  th a t the l ia b i l i t y  
o f  the p la in t i f fs  to the defendants u p o n  w h ich  
the lie n  o f  the defendants depended was reduced  
i n  p ro p o r t io n  as the to ta l c la im s  exceeded the 
p la in t i f f s '  l im ite d  s ta tu to ry  l ia b i l i t y  ;  a n d  he 
d irec ted  th a t the 5000/. shou ld  be tran s fe rre d  
to the c red it o f  the l im ita t io n  a c tio n  ; (c) tha t 
the C. w as a vessel “ s tranded  ” a n d  “ l ik e ly  
to become a n  obs truc tion , im p e d im e n t, o r  
danger to n a v ig a tio n ,”  a n d  th a t acco rd in g ly  
the defendants were e n tit le d  to recover the sum  
o f  1048/. u n d e r th is  head. B o th  p a rt ie s  
appealed.

H e ld , by A t k in  a n d  Y ounge r, L . J J .  (L o rd  
S te rnda le , M .R .  d issen ting ) tha t, a fte r the 
l im ita t io n  o f  l ia b i l i t y  decree, the defendants  
were e n tit le d  to h o ld  the deposit o n ly  u n t i l  
they were p a id  th e ir  rateable p ro p o r t io n  o f  the 
am o u n t o f  the p la in t i f f s '  l im ite d  l ia b i l i t y  ; 
th a t u n d e r the M e rc h a n t S h ip p in g  A c ts  the 
defendants h a d  a lie n  u n t i l  they a c tu a lly  
received such p a ym e n t, a n d  th a t the o rde r o f  
the p re s id e n t tra n s fe rr in g  th is  deposit to the 
c red it o f  the l im ita t io n  a c tio n  was w rong .

H e ld , fu r th e r ,  by  the whole cou rt, th a t the C. w as a 
vessel “ s tranded  ”  a n d  “ l ik e ly  to become an  
obs truc tion , im p e d im e n t o r  danger to n a v ig a 
t io n ,”  th a t the ju d g m e n t o f  the ass is tan t m a r in e  
su rve yo r w as s u ff ic ie n tly  ce rtifie d  so as to 
co m p ly  w ith , sect. 7 o f  the defendants ' A c t  o f  
1912 ; a n d  tha t, therefore, the defendants were 
e n tit le d  to recover the s a id  1048/.

J u d g m e n t o f  D u ke , P .  (infra; (1921) P . 279) 
a ffirm e d  subject to a v a r ia t io n .

A p p e a l  by the Mersey Docks and Harbour
Board from a judgment of Duke, P. in an action
of detinue, and an action of limitation of
liability ; and cross-appeal by the owners of
the Countess in the detinue action.

[C t . o f  A p p .

The following statement of the facts is 
taken from the judgment of Atkin, L.J. :

On the 5th June 1920, at about 11.10 a.m., 
the Countess, owing to improper navigation, 
burst open and damaged the gates of the 
Alfred Dock, Birkenhead, belonging to the 
Mersey Docks and Harbour Board (hereinafter 
referred to as the board). The amount of 
damage done to the dock gates was estimated 
by the board at about 10,000/. In  consequence 
of the bursting open of the dock gates and the 
consequent outrusli of water, damage was 
done to a number of barges and other craft, 
some of which were sunk. The Countess was 
holed and in danger of sinking. She drifted 
up the river, and about 11.50 was beached on 
Tranmere beach by a privately owned tug, 
the E ge rton . The accident and the condition 
of the Countess had been reported to the senior 
assistant marine surveyor of the board, and by 
his orders she was taken higher up on to the 
beach by two of the board’s tugs. The 
assistant marine surveyor, after giving these 
directions, made out a certificate or record 
with regard to the Countess, addressed to the 
general manager and secretary of the board, as 
follows :

Sir,—Pursuant to sect. 7 of The Mersey Docks 
and Harbour Act 1912 I  hereby certify that the 
steamship the Countess is in a sinking condition 
in the river oft the Alfred Dock river entrances, 
within the port of Liverpool, and that such vessel 
is, in my judgment, an obstruction or impediment, 
or danger, or is likely, in my judgment, to become 
an obstruction, impediment or danger, to the safe 
and convenient navigation or use of that part 
of the said Port.
I t  was signed about 3.30 p.m. and lodged at 
the office of the board about 4.40 p.m. On 
the 7th June the board wrote to the owners 
that they were detaining the vessel in respect 
of the damage under sect. 94 of their Act of 
1858. On the 9th June she was removed by 
the board to the Herculaneum Dock for repairs 
under an arrangement that this should not 
prejudice the board’s claim under their statutory 
powers.

At this time the Board were claiming to detain 
the Countess : (1) Under sect. 7 of their Act of 
1912 in respect of expenses estimated at about 
1048/. in and about removing her from being 
an obstruction to navigation ; (2) under sect. 94 
of their Act of 1858 for the damage done to 
their dock gates estimated at about 10,000/. 
On the 5th June actions were commenced 
against the Countess by the various barges, &c., 
for damage caused by her improper navigation, 
and on the 9th June the solicitors for the 
owners, gave the usual undertaking to appear 
and put in bail. The Countess, therefore, was 
never in fact arrested and remained in con
structive detention by the board until released 
under an order of the Court of Appeal, dated 
the 26th July 1920. On the 14th June 1920, 
the owners of the Countess commenced an action 
for limitation of liability in which the defend
ants were the board and all others claiming 
to have sustained damage by the collision
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with the Countess. The board duly appeared 
and the statement of claim was delivered on 
the 5th July claiming the usual relief. No 
defence was delivered, and in due course the 
president made his decree on the 23rd March
1921. Meantime the owners, being anxious 
to obtain release of the vessel, by writ dated 
the 12th July 1920, commenced an action of 
detinue in respect of the Countess against 
the board. On the 26th July 1920, the Court 
of Appeal, acting apparently under the powers 
given by Order L., r. 8, directed that the vessel 
be released upon the plaintiffs’ paying into court 
the sum of 55001. to be dealt with as provided 
in the order. The sum of 5500L was made up 
of 10001. the estimated expenses of removal of 
obstruction and 45001. representing the total 
sum for which it was claimed the plaintiffs 
could limit their liability for damage (the actual 
sum was 44681.) at 81. a ton. The vessel 
was in due course released upon the sum 
mentioned being paid into court. On the 8th 
Nov. 1920, the plaintiffs delivered their state
ment of claim in the detinue action and on the 
30th Nov. the defendants delivered a defence 
and counter-claim. On the 23rd March 1921, 
the president heard the detinue action together 
with the limitation suit and made the decree 
from part of which the appeal and cross-appeal 
were brought.

The Mersey Docks Acts Consolidation Act 
1858, provides :

Sect. 94 : In every case in which any damage 
shall be done to any . . . pier, landing stage, 
jetty, . . . work belonging to the Board, through 
the misconduct, negligence, or default of the 
master of any vessel, or any other person on board 
of any vessel, the amount of such damage may be 
recovered . . .  in a summary way, . . . or, at 
the option of the Board, such vessel may be 
detained until such damage shall have been paid 
or a deposit shall have been made by the master 
or owner of such vessel equal in amount to the 
claim or demand made by the Board for the 
estimated amount of damage so done by such 
vessel ; which deposit the Board are authorised 
to receive and to retain until the entire amount 
of such damage shall have been ascertained by 
the Board and paid to them by the master or 
owner of such vessel, when the said deposit shall 
be returned to him : . . .

The Mersey Docks and Harbour Board Act 
1912, provides :

Sect. 7, sub-sect. 1 : The Board may • • - • 
remove the wreck of any vessel or any vessel 

. sunk or stranded . . . within the Port of 
Liverpool . . . and which shall be in the judgment 
of the marine surveyor . . . or . . . of the assist
ant marine surveyor for the time being of the 
Board, such judgment being recorded in writing 
signed by him and deposited with the secretary of 
the Board, an obstruction or impediment or danger 
or is likely in such judgment as aforesaid to 
become an obstruction, impediment or danger to 
the safe and convenient navigation or use thereof 

and may . . . sell in such manner as they 
may think proper the said vessel or wreck . . . 
and out of the proceeds of such sale . . . may re
tain the expenses of . . . removing such vessel 
or wreck. . . .

[C t . o f  A p p .

The Merchant Shipping Act 1894, provides :
Sect. 503, sub-sect. 1 : The owners of a ship, 

British or foreign, shall not, where all or any of 
the following occurrences take place without their 
actual fault or privity ; (that is to say) . . .(d) 
Where any loss or damage is caused to any other 
vessel, or to any goods, . . .  on board any other 
vessel, by reason of the improper navigation of 
the ship ; be liable in damages beyond the follow
ing amounts ; . . . (ii.) In  respect of loss of, or 
damage to, vessels, goods, . . .  an aggregate 
amount not exceeding eight pounds for each ton 
of their ship’s tonnage.

Sect. 504 : Where any liability is alleged to 
have been incurred by the owner of a British or 
foreign ship in respect of . . . loss of or damage to 
vessels or goods, and several claims are made . . . 
in respect of that liability, then the owner may 
apply . . .  to the High Court, . . . and that 
court may determine the amount of the owner’s 
liability and may distribute that amount rateably 
among the several claimants. . . .

Sect. 530 : Where any vessel is sunk, stranded, 
or abandoned in any harbour or tidal water under 
the control of a harbour or conservancy authority, 
. . .  in such manner as in the opinion of the 
authority to be, or be likely to become, an 
obstruction or danger to navigation . . . that 
authority may—(a) take possession of, and raise, 
remove, or destroy any part of the vessel ; and 
(6) light or buoy any such vessel . . . and (c) sell 

any vessel . . .  so raised . . . and out of
the proceeds of the sale reimburse themselves. . . .

The Merchant Shipping (Liability of Ship
owners and Others) Act 1900, provides :

Sect. 1 : The limitation of the liability of the 
owners of any ship set by section live hundred and 
three of the Merchant Shipping Act 1894, in 
respect of loss of or damage to vessels, goods 
merchandise, or other things, shall extend and 
apply to all cases where (without their actual 
fault or privity) any loss or damage is caused to 
property or rights of any kind, whether on land 
or on water, or whether fixed or moveable, by 
reason of the improper navigation or management 
of the ship.

Sect. 2 : (1) The owners of any dock or canal, 
or a harbour authority . . . shall not, where 
without their actual fault or privity any loss or 
damage is caused to any vessel or vessels . . .  be 
liable to damages beyond an aggregate amount 
not exceeding eight pounds for each ton. - •
(3) Sect, five hundred and four of the Merchant 
Shipping Act 1894, shall apply to this section 
as if the words “ owner of a British or foreign 
ship ” included a harbour authority. • - -

Sect. 3 : The limitation of liability under this 
Act shall relate to the whole of any losses and 
damages which may arise upon any one distinct 
occasion, although such losses and damages 
mav be sustained by more than one person, and 
shall apply whether the liability arises at common 
law or under any general or private Act of 
Parliament, and notwithstanding anything con
tained in such Act.

Sect. 5 : This Act shall be construed as one with 
the Merchant Shipping Act 1894. . . .

W rig h t, K.C., M il le r ,  K.C., and L .  N o a d , 
for the plaintiffs, Messrs. J. Hay and Sons, 
the owners of the Countess.

G reaves-Lord , K.C,., and E . S te w a rt G row n , 
for the defendants in both actions, the Mersey 
Docks and Harbour Board.
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B a llo c h , for owners of damaged craft, 
defendants in the limitation action.

C u r. adv. v u lt.

M a rc h  23, 1921.— D u k e , P., read the follow
ing judgment : These are two actions brought 
by the plaintiffs, William Hay and others, 
owners of the steamship Countess, against the 
Mersey Docks and Harbour Board. The first 
in date was an action in common form for 
limitation of liability in respect of a collision 
of the plaintiffs’ steamship with the dock 
gates of the Alfred Dock at Birkenhead, a 
dock of the defendants. By reason of the 
existence of demands of the defendants which 
did not arise out of the collision, and other 
circumstances which made it doubtful whether 
the questions at issue between the parties could 
be disposed of in an action for limitation of 
liability, the plaintiffs issued their writ in an 
action founded upon an alleged wrongful 
detention, and in this action the defendants 
set up, by way of defence and counterclaim, 
the several claims in respect of which they 
allege themselves to have been entitled at all 
material times to hold possession of the plaintiffs’ 
steamship. These are claims of the defendants 
under their statutory powers. The plaintiffs’ 
vessel was, on the morning of the 5th June 
1920, in the eastern float of the Alfred Dock, 
waiting to proceed into the Mersey, when an 
order was given by her master to go full speed 
astern, but her engines were put full speed 
ahead and the ship crashed through the dock 
gates, with the result that a great body of water 
escaped from the dock and carried into the 
river not only the plaintiffs’ vessel but a large 
number of barges and floats, some of which 
were sunk. The plaintiffs’ steamship was 
holed in the engine room and suffered other 
damage. The liability thrown upon the plain
tiffs by reason of the damage to the dock, 
and to the large number of vessels damaged 
and sunk, is the liability sought to be limited 
by the plaintiffs’ original action. [His Lord- 
ship stated the facts.]

At the hearing before me there was no 
question on the defendants’ part that the 
plaintiffs are entitled to the usual declarations 
in their action for limitation of liability, and it 
was agreed that the statutory amount of the 
plaintiffs’ liability is 44681. 4s. 9d. in respect of 
the collision. The plaintiffs’ counsel mentioned 
that the actual value of the Countess was esti
mated at 34,0001., and it had been agreed in the 
course of the litigation that the damage done to 
the defendants’ works on the 5th June amounted 
to 10,0141. The defendants justified the deten
tion of the Countess under sect. 94 of their Act 
of 1858, and sect. 7 of their Act of 1912, and 
alleged a justification alternatively under the 
Merchant Shipping Act 1894, s. 530. They 
also claimed payment of such sums as may be 
found payable under the order of the 26th July
1920. [His Lordship then read the Mersey 
Docks Consolidation Act 1858, s. 94, and the 
Mersey Docks and Harbour Board Act 1912, 
s. 7, and continued :] Counsel on behalf of the

[Ct. of App.

plaintiffs argued that the detention of the 
Countess for the two sums named in the counter
claim was wrongful, as being made and main
tained for an amount in excess of anything 
due to the defendants and without statutory 
warrant. As to the 1858 Act, he submitted 
that the detention wras unwarranted in point 
of time and mode and amount. As to the 1912 
Act, he objected further that the vessel was not 
in fact a wreck, or sunk or stranded, and that 
the certificate made by the assistant marine 
surveyor when the Countess was on the beach 
was avoided by proof of the actual situation 
of the vessel when the certificate was made, 
and, since it did not certify the vessel to be 
stranded, was ineffectual to authorise detention 
of the Countess as a stranded ship. With 
regard to the above claim under the Merchant 
Shipping Act 1894, s. 530, counsel for the 
plaintiffs took the further point that the 
defendant board was not shown to have been 
of opinion that the Countess, as she lay at 
Tranmere Beach, was or was likely to become 
an obstruction or danger to the navigation 
of the Mersey, and that, until such an opinion 
is in fact formed by the authority under the 
statute, the power to take possession, remove, 
hold as security, or sell, does not arise. Counsel 
asserted, on behalf of the Docks and Harbour 
Board, a right, in the events that happened, 
to detain under this Act of 1858, for the damage 
caused by the collision, at all events until (if 
at all) the liability of the plaintiffs should be 
limited, and a further right under the Act 
of 1912, acting on the judgment of the surveyor, 
to remove the Countess from her original 
position at Tranmere Beach to her ultimate 
position there, and from the beach to the 
Herculaneum Dock, and to hold and sell the 
vessel in order to pay the expenses thereby 
incurred. The certificate of the surveyor, 
given on the afternoon of the 5th June, he 
defended as a sufficient evidence of the judg
ment formed and acted on in the morning. 
Any expenses, other than those of removal, 
which were included in the sum of 1048k, 
he claimed for the defendants as salvors.

The main question involved in the case is 
that of the effect upon the defendants’ powers 
under the Act of 1858, of the statutory provision 
for the limitation of liability which are embodied 
in the Merchant Shipping Act 1894, ss. 503 and 
504, and in the Merchant Shipping (Liability 
of Shipowners and Others) Act 1900, ss. 1, 2, 
and 3, with regard more particularly to the 
enactment in the last-mentioned statute, 
whereby liability for damage, such as is in 
question here, is brought within the liabilities 
capable of limitation, and dock and harbour 
owners and authorities are enabled to limit 
their liability for damage caused to shipping 
by negligence of their servants.

The question raised under the defendants’ 
Act of 1912 is of less general importance than 
that under their Act of 1858, but is no doubt 
of considerable consequence to the defendants 
by reason of the necessity of immediate action 
in a waterway like the Mersey when the

The Countess.
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security of convenience of navigation is 
threatened by a sudden occurrence like that 
of the 5th June 1920.

The argument with regard to the defendants’ 
Act of 1858 was addressed to three topics, 
first, whether the defendants’ right of detention 
is taken away by the Merchant Shipping Acts, 
secondly, whether the lien upon the vessel 
which is created by sect. 94 survives notwith
standing the right of the plaintiffs to obtain 
a declaration of limitation of liability ; and, 
thirdly, whether, if it survives, it is a lien for 
the whole of the amount of the damage to the 
defendants’ works, or only for the sum which 
may become payable to the defendants rateably 
with other losers by the collision, when the 
amount payable by the plaintiffs comes to be 
distributed. [His Lordship then read the 
Merchant Shipping Act 1894, ss. 503 and 504, 
and the Merchant Shipping (Liability of Ship
owners) Act 1900, ss. 1, 2, 3, and 5, and con
tinued.]

The extent to which the defendants’ powers 
under sect. 94 of the Act of 1858 are modified 
by the Merchant Shipping Acts was much 
debated. Counsel for the plaintiffs did not 
contend that they were wholly revoked. 
Counsel for the defendants developed an argu
ment which amounted in substance to a claim 
that the defendants have, by virtue of this 
section, a priority over other claimants in 
respect of damage caused by the collision. 
He presented the defendants in the light of 
secured creditors in a class by themselves, 
entitled to rank before the general body of 
the persons who suffered loss by the occurrence, 
and insisted that no express words to deprive 
them of the advantages of sect. 94 could be 
found in the general Acts, that the policy 
of the legislation until 1900 had been illustrated 
by the Harbours, Docks, and Piers Clauses 
Act 1847 (10 & 11 Viet. c. 27), s. 74, and by 
many local Acts, and that a construction 
adverse to their right would be contrary to the 
presumable intention of the Legislature. I  
do not find in the Act of 1900 language which 
supports this view. While the Legislature 
extended the shipowners’ privilege of limited 
liability by including in it liability for damage 
to docks, it also extended to the owners of 
docks a like privilege of limitation for damage 
to shipping. Further, in sect. 3 of the Act 
express notice is taken of the enactments, 
public and general, local and private, which 
relate to liabilities in respect of damage to 
dock undertakings.

The true means of ascertaining whether 
and to what extent the provisions of the 
defendants’ private Act of 1858 are modified 
by the general Acts is to read the respective 
enactments together and see how far, upon 
a reasonable construction of the language 
employed, the two sets of enactments can stand 
together. At the outset it is to be observed 
that, if no action to limit liability is instituted, 
the provisions of sect. 94 can operate absolutely. 
So also if the action is unsuccessful. Sect. 94 
is therefore not repealed by implication. How 

Vol. X V ., N. S.

far it is modified can perhaps be seen by 
applying the terms of the later legislation by 
way of proviso. Down to the time of decree in 
a limitation action the two sets of powers and 
rights can well co-exist. After decree the 
powers and rights conferred by the earlier 
legislation are diminished. The liability of 
the plaintiffs to the defendants, upon which 
the defendants’ lien over the plaintiffs’ vessel 
depends, is reduced in proportion as the total 
claims from all quarters exceed the limited 
statutory liability.

The first question of real difficulty arises 
when you come to consider whether by necessary 
implication the legislation has transferred the 
defendants’ lien from the ship, or the deposit 
made in lieu of the ship, to the statutory 
fund which is to be provided by the owners 
and distributed rateably by the court. I  do 
not find it more remarkable that the Legislature 
should modify the statutory security of the 
defendants in respect of damage of their docks 
than that it should have modified the rights 
i n  rem. of the shipowners who had a maritime 
lien for damage done to their vessels. To hold 
the defendants to be entitled to recover their 
damages independently of the sum to be paid 
upon limitation of liability would be to disregard 
the express language of the Merchant Shipping 
Act 1894, s. 503, that the owners shall not be 
liable beyond an aggregate amount not exceed
ing so many pounds per ton. To hold the 
defendants entitled to a priority in the distribu
tion of the limited amount would be to disobey 
the statutory direction that that amount shall 
be distributed rateably. I  was referred to the 
decision in the Scotch case of R a n k in e  v. 
Raschen (1877, 4 R. 725) as authority for a 
proposition that the distribution is not inevit
ably made upon a rateable basis. The case does 
not appear to me to conflict with the view I  
take. On the contrary, where a shipowner had 
paid one claimant in full, the Court of Session 
held that prejudice resulted to him only, and 
that the rights of other claimants for their rate
able amountswere not affected. When limitation 
of liability is applied for, as in this case, before 
any payment on account of liability has been 
made, it seems to me impossible that the court 
should prefer any one of the claimants. I  hold 
that the defendants have not the suggested 
priority, and that the plaintiffs’ right to a 
limitation of liability covers their liability 
to the defendants in respect of the defendants’ 
claim for the damages, amounting to 10,0145, 
done to their dock in the collision.

I t  is true that the Legislature has not by the 
Merchant Shipping (Liability of Shipowners 
and Others) Act 1900 directed, with regard 
to the detention by the dock authority of a 
ship which has done damage to their works, 
what shall happen if and when the liability 
of the owner in respect of the negligence 
causing the damage comes to be limited. 
Sect. 504 of the Act of 1894 deals with the 
whole matter of procedure in very general 
terms. While there is nothing express or 
implied in the statute to take away the
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defendants’ right to detain pending the decree of 
limitation of the plaintiffs’ liability, the pro
visions in the defendants’ Act of 1858 for 
detention of the ship until the entire amount 
of the damage to their works shall have been 
ascertained and paid are inconsistent with 
those parts of the limitation sections of the 
Merchant Shipping Acts which contemplate 
release of the ship against provision of, or 
security for, the limited amount, and to the 
extent to which they are inconsistent they are 
impliedly repealed. The substance of the 
matter is that the defendants’ power of deten
tion in the period between the decree for 
limitation of liability and satisfaction of their 
claim is left by the Legislature, together with 
many other incidents of limitation of liability, 
to be dealt with according to law. I  see nothing 
surprising in this. Long before 1900 the 
rights of the holder of a possessory lien upon a 
ship had been reconciled by the court with 
the right of a plaintiff having a cause of action 
i n  rem  and power to obtain arrest of the ship 
by virtue of that right. And in the present 
case any difficulty which existed was solved 
by the order of the Court of Appeal for the 
release of the Countess against a payment into 
court and upon terms.

The submission which was made on behalf 
of the plaintiffs, that the defendants did not 
in this case duly exercise their right of detention 
under their Act of 1858, requires a brief 
examination of what was in fact done. The 
direction as to the Countess originally given 
on the defendants’ behalf was that given on 
the 5th June under the powers of the Act of 
1912, with regard to removal of vessels wrecked 
or stranded, or likely to cause obstruction to 
navigation. The detention under the Act of 
1858 was made in express terms on the 7th June, 
while the Countess was on Tranmere Beach 
under the control of the defendants’ officials. 
This is said on the part of the plaintiffs to have 
been a detention otherwise than in the mode 
and form required by a strict construction of 
the Act of 1858. Such powers are to be 
exercised in strict conformity with the law, 
but I  see no reasonable ground for saying that 
there was not such an exercise in this case. 
The vessel still lay on the beach where she 
was placed after the collision, within the 
defendants’ jurisdiction, and without, so far 
as appears, any intervention of rights of third 
parties which affected the matter. I  hold, 
therefore, that the detention was duly made 
in the exercise of the defendants’ statutory 
right.

As to the beaching and removal of the 
Countess, and her temporary repair, the powers 
of the defendants’ Act of 1912 are relied upon 
by them, and they also claim as salvors. 
What is challenged is the detention of the vessel 
for the expenses, amounting to 10481., which 
the defendants incurred. Counsel for the 
plaintiffs did not challenge the details of the 
outlay, or its propriety, but contended that, 
in order to make the sum a charge upon the 
ship, the requirements of sect. 7 of the Act
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must be strictly complied with. I  think 
they must, and it is said for the defendants 
that they were. What fas to be det-armined 
is whether the. Countess was a wreck or a vessel 
stranded within the Port of Liverpool which, 
in the judgment of the assistant marine 
surveyor, duly recorder, in writing signed by 
him and deposited with the secretary of the 
board, was, or was likely to become, an obstruc
tion to the safe and convenient use of the port. 
The chief objection taken on behalf of the 
plaintiffs was that when the assistant surveyor 
certified the Countess to be in a sinking condi
tion, and to be, or to be likely to become, an 
obstruction she was neither a wreck nor a 
stranded ship but was safely moored on Tran
mere Beach. I t  was argued on behalf of the 
defendants’that the Countess was, if not a wreck, 
a vessel stranded, and that the judgment of 
the assistant surveyor was sufficiently certified. 
On the question of fact, my finding is that the 
Countess was not a wreck. The judgment 
of the Court of Appeal in T he  O ly m p ic  (12 
Asp. Mar. Law Cas. 318, 580 ; 112 L. T. 
Rep. 49 ; (1913) P. 92) under the Merchant 
Shipping Act 1894 does not appear to me to 
be in point. The question there related to 
termination of wages contracts and the meaning 
of the word “ wreck ” in sect. 158 of the 
Merchant Shipping Act 1894. Here the 
question is one of fact under the defendants’ 
Act of 1912, where “ wreck ” and “ vessel ” 
are distinguished one from another. De  
M a tto s  v. S aunders  (1 Asp. Mar. Law Cas. 
377 ; 27 L. T. Rep. 120 ; L. Rep. 7,
C. P. 579) was cited as an authority on the 
question whether the Countess was stranded, 
and is one of a numerous class of cases decided 
upon contested claims against underwriters, 
where the courts were required to decide 
whether a ship conveying goods the subject 
of insurance had been stranded within the 
meaning of a policy. The decisive considera
tion is such cases is said to be whether the 
vessel takes the ground in the ordinary and 
usual course of navigation and management, 
or whether the ground is taken under extra
ordinary circumstances of time and place by 
reason of some unusual or accidental occurrence. 
Such authorities are no doubt helpful, but I  do 
not think they are decisive in the present case. 
The question of fact is to be determined with 
regard to the language and objects of the Act 
of 1912. The Countess was a vessel narrowly 
saved from sinking and put upon the beach 
to save her from sinking. She was not under 
control of her own power, could not be floated 
with safety to herself or other vessels, and 
needed to be repaired before she could prudently 
be put afloat at all. D e M a tto s  v. S aunders  
(su p .) shows that it is immaterial whether the 
vessel drifted to the beach or was guided 
there. I  find her as she lay on the beach to 
have been, within the meaning of the Act of 
1912, a Vessel stranded. I  may add that, in 
my opinion, the question whether this vessel 
was a wreck or was stranded was a question 
for the judge ; but. lest any element of fact

The Countess.
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should be involved, I  consulted the Elder 
Brethren who have been sitting with me, and 
they agree in the view that, looking at the facts 
and without regard to the requirements of 
any Act of Parliament, this vessel was not in 
their judgment a wreck, and, on the other hand, 
was a vessel stranded.

As to the form and effect of the surveyor’s 
certificate, sect. 7 of the Act does not reauire 
that the surveyor shall certify the particular 
condition of the vessel, which is a condition 
precedent to the power of removal. He is 
to form and certify his judgment as to obstruc
tion or risk of obstruction. The certificate 
in question was alleged to be void by reason 
of error as to subject-matter and time. To 
what I  have said as to the state of the Countess 
I  have only to add that the words in the 
document which are descriptive of her condition 
are not necessary to the validity of the certificate 
and that, in my judgment, the fact that they 
had become erroneous when the certificate 
was made and delivered is immaterial. With  
regard to time, it was not denied that the 
Countess was, when the surveyor formed his 
judgment on the morning of the 5th June, and 
was likely to be, an obstruction, impediment, 
and danger to navigation. The objection 
which was taken was that she no longer 
remained so when she had been removed to 
the beach. The assistant surveyor did not 
take that view, and if it is material, I  find upon 
this question of fact that the Countess as she 
lay at Tranmere Beach, was, and was likely 
to be, an obstruction, impediment, and danger 
to navigation, and fit tc*4)e removed by the 
defendants. I t  is true that the certificate 
did not in its terms relate to this time. I  
therefore add that, in my opinion, when on 
the 5th June 1920 the assistant surveyor 
had formed his judgment to the effect required 
by the statute, the defendants, by their officers, 
were entitled forthwith to act upon it in respect 
of the matter in question in the exercise of 
their powers under sect. 7, and that the judg
ment was sufficiently recorded. I t  was promptly 
recorded in the course of the transaction. I  
cannot see how the board could secure to 
shipping the advantages intended to be con
ferred by the section, where action must be 
prompt to be effective, if between decision 
and action you interpose delay for formal 
official procedure : (see on this subject Jones  v. 
M erse y  D ocks a n d  H a rb o u r  B o a rd  (12 Asp. 
Mar. Law Cas. 335; 108 L. T. Rep. 722 ; 18 
Com. Cas. 163). From the conclusions I  
have stated, it follows that I  hold the removal 
of the Countess to have been a removal under 
sect. 7 of the Act of 1912, and the subsequent 
detention in respect of the defendants’ expenses 
under this head to have been a justifiable 
detention.

The result of the whole matter is that there 
will be judgment for the plaintiffs in the action 
for limitation of liability, and judgment for 
the defendants on the plaintiffs’ claim in detinue 
and on the counter-claim for payment out of 
the sum in court of 10481. 6s. 11 d ., and for

the declaration prayed that the defendants 
were entitled to detain the vessel under the Acts 
of 1858 and 1912. The balance of the money 
in court will be transferred to the credit of the 
action for limitation of liability, which wifi 
proceed in the usual way.

The Mersey Docks and Harbour Board 
appealed.

The respondents to the appeal, the owners 
of the Countess, also by a cross-appeal claimed 
that the board were not entitled to recover 
the sum of 10481. for repairing and removing 
the Countess.

The appeal was heard on the 11th and 12th 
July 1921.

L e s lie  Scott, K.C., G reaves-Lord , K.C., and
E . S te w a rt-B ro w n , for the appellants.

W rig h t, K.C., M il le r ,  K.C., and L .  N o a d , 
for the respondents.

B a llo ch , for the owners of damaged craft.
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The Shipping Gazette, Jan. 13, 1912.

Jones  v. M erse y  D ocks a n d  H a rb o u r  B o a rd , 
12 Asp. Mar. Law Cas. 335 ; 108 L. T. 
Rep. 722 ; 18 Com. Cas. 163 ;

T he  K ro n p r in z  O lav, ante, p. 312 : 125
L. T. Rep. 684 ; (1921) P. 52 ;

Leycester v. L o g a n , 1857, 3 K. &  J. 446 ;
The O ly m p ic , 12 Asp. Mar. Law Cas. 318,

580 ; 112 L. T. Rep. 49 ; (1913) P. 92 ;
R a n k in e  v. R aschen, 1877, 4 Rettie, 725 ; 

14 Sc. L. Rep. 470 ;
R iv e r  W ea r C om m iss ioners  v. A dam son  

3 Asp. Mar. Law Cas. 521 ; 37 L. T. 
Rep. 543 ; 2 App. Cas. 743 ;

T he  V ic to r ia , 6 Asp. Mar. Law Cas. 335 ; 
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C u r. adv. v u lt.

Dec. 20, 1921.—The following written judg
ments were delivered :

Lord St e r n D A i.F,, M.R., stated the facts, and 
continued.— Some question was raised before 
us as to the jurisdiction to make the order 
releasing the vessel on payment of 55001. into 
court. I  do not think wc ought to entertain 
that question at all. The order was made, 
and no appeal against it was ever entered, 
and it must be taken as a right and proper order. 
I t  does not seem to me to affect the rights 
of the parties. I f  the board had the right 
to detain the ship, they had the same right over 
the sum of 55001. which was substituted for
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her by the order, but I  think a little confusion 
has been introduced into the proceedings 
by the fact of the ship being released and money 
substituted.

The important question is whether the board 
are entitled to detain the ship, or the money 
representing it, until they are paid the damage 
done to their works up to the statutory limit 
of 8/. per ton, irrespective and to the exclusion 
of other claims arising out of the accident, 
or whether they have to come in and take 
their share of 81. per ton p a r i  p assu  with the 
other claimants. This is, in my opinion, a 
matter in which the plaintiffs, the owners of 
the Countess, have only an indirect interest, 
because, for reasons I  shall give hereafter, I  
do not think that a judgment in favour of the 
right of detainer obliges the plaintiffs to pay 
more than the statutory amount of 81. per ton. 
The persons who are really interested are the 
other persons who have claims against the 
plaintiffs in respect of the accident. They 
are not parties to either of the actions, but 
appeared in the court below ; they were served 
with notice of the appeal, although not strictly 
speaking respondents, and counsel has argued 
the matter on their behalf before us.

The question depends upon the proper 
construction of the Mersey Dock Acts Consoli
dation Act 1858 (21 & 22 Viet. c. xvii.), s. 94 ; 
the Merchant Shipping Act 1894 (57 & 58 Viet, 
c. 60), ss. 503 and 504 ; and the Merchant 
Shipping Act 1900 (63 & 64 Viet. c. 32), s. 1. 
The first-named section is as follows : [His 
Lordship read it.] There seems to be no 
question but that this section gives a right 
to detain a vessel doing damage, or a deposit 
in lieu thereof, until the whole of the damage 
is paid. I t  is a possessory lien given by 
statute, which it is not necessary to enforce by 
action, and is not, in my opinion, subject 
to the same considerations as a maritime lien. 
Although the section speaks of the amount of 
damage being ascertained, it does not specially 
provide any method of ascertainment, and I  
think it must have contemplated the usual 
method, that is, that the owner of the ship 
or the deposit should demand its release on 
payment of a certain amount, and that the 
question of whether that amount was sufficient, 
or whether the board were entitled to detain 
for a larger sum, should be determined either 
in an action of detinue or an arbitration to 
determine the amount. I  do not think it 
was necessary for the board to bring an action 
against the shipowner, although they could have 
done so. I t  was enough for them to rely upon 
their lien and refuse to give up the ship until 
payment. I t  was suggested during the argue- 
ment that the proper method was by a claim 
under the Merchant Shipping Act 1894, s. 504. 
But this certainly should not have been so 
under the corresponding sect. 514 of the 
Merchant Shipping Act 1854 (17 & 18 Viet, 
c. 104), at the time of the passing of the Act 
of 1858, for sect. 514 only took effect in case 
of a limitation under sect. 103. Nor could 
it have been so under sect. 503 of the Merchant
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Shipping Act 1894, until 1900, for until then 
there was no limitation for damage like this 
done to dock works.

The learned president has held that, by virtue 
of the Mersey Dock Acts Consolidation Act 
1858, s. 94, the board had a right to detain the 
ship until a decree had been made in a limitation 
action, and as no such decree had been made 
at the date of the writ in the detinue action that 
action must fail, and in that I  agree with 
him, but he held that when a decree in a limita
tion action had been made, the board lost any 
right of detainer which they had, or only 
retained an absolutely useless right, that is 
to say, a right to detain a proportion of the 81. 
per ton p a r i  p a ssu  with the other claimants, 
for which no right of detainer is necessary, as, 
according to his contention, that sum is awarded 
to the board by the court out of the money in 
court. I f  the plaintiffs had not asked for the 
limitation, it is not disputed that the board 
would still have had a right of detainer for the 
larger sum. I t  seems odd that the right of 
detention, which, as I  have said, affects the 
other claimants more than the plaintiffs, for 
if it exists, it gives the board possession of 
the ship and the right to be paid out of it in 
preference to any other claimants, should 
exist or not exist according to the decision 
of the plaintiffs to limit or not to limit their 
liability, but this may be the correct view.

The question really arises upon the defendants’ 
counter-claim, by which they ask for a declara
tion that they are entitled to payment of the 
sum paid into court under the order of the 
Court of Appeal. They ask : “ To be paid 
out of the sum paid or to be paid into court 
under the said order of the Court of Appeal 
the sum of 4468/. 4s. 9d., or such other sum 
as shall be decreed by the court to be the 
statutory limit of the liability of the said 
steamship under the Merchant Shipping Acts 
1894-1906, or if  there shall be no such decree 
the actual amount of the damage done to the 
works belonging to the defendants pursuant 
to the provisions of sect. 94 of their said Act 
of 1858 ” ; and : “ That the defendants are 
entitled to payment of the damage done to 
the works belonging to the defendants by the 
said steamship and to the expenses of raising 
and removing her and of detainer. . . .”
I  am not sure that the counter-claim is quite 
accurate, for the defendants are only entitled 
to detain the vessel or the money until the 
damage is paid to them, but as the sum of 
4468/. 4s. 9d. is taken as the statutory limit 
and it is admitted that the damage to the 
defendants’ property exceeds that amount, 
in substance they are entitled to receive that 
sum, if they are entitled by reason of this right 
of detainer to enforce payment of the amount 
legally due to them irrespective of other 
claimants. The learned president, however, 
has held that, although the defendants were 
entitled at the issue of the writ in the detinue 
action to detain the ship, they are not entitled 
to detain the amount in court representing the 
ship after the decree in the limitation action,

The Countess.
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x a  ^4 . r .n n i-  i  a mi l  T V i » v p  a lre a H vand has ordered the sum paid into court in 
the detinue action to be transferred to the credit 
of the limitation action. The effect of this 
is to deprive the defendants of the right of 
detainer, which they admittedly had at the 
commencement of the detinue action, even 
for the statutory amount of liability, and to 
leave them to share equally with the other 
claimants, in other words, to deprive them of 
the preferential position as regards other 
creditors in which they were put by sect. 94 
of the Act of 1858.

This result the learned president thinks is 
produced by the Merchant Shipping Act 1900,

i m conjunction with the Merchant Shipping 
Act 1894, ss. 503 and 504. Up to the Act 
of 1900 no limitation of liability applied to 
damage such as to that suffered by the 
defendants, but as I  have shown, and as the 
president has decided, they were entitled to 
detain the ship for the full amount of the 
damage, as they are still if there be no limitation 
of liability, which might well happen in the 
case of a foreign owner with no property in 
this country but the ship. Now that shipping 
has fallen to a lower value, the position of a 
ship, whose value at 81. a ton is 44681., being 
worth 34,0001., cannot exist. [His Lordship 
then read the Merchant Shipping Act 1900 
(63 & 64 Viet. c. 32), ss. 1, 2, and 3, and con
tinued :] I  have read sects. 2 and 3 because 
the learned president attaches some weight 
to them, but I  cannot myself see their bearing 
on the position at issue. Sect. 3 applies the 
limitation to all claims however arising, but 
it does not deal in any way with their remedies 
or methods of recovering the limited amount. 
To determine the question of the right of the 
board, it is necessary to look at their position 
when the Merchant Shipping Act 1900 was 
passed and the effect of that Act upon their 
position ; it existed at any rate as early as the 
Merchant Shipping Act 1854, sects. 404 and 514 
of which Act correspond to sects. 503 and 504 of 
the Act of 1894, and the position as to limitation 
was therefore the same when the Mersey Dock 
Acts Consolidation Act 1858 was passed as 
after the passing of the Merchant Shipping 
Act 1894. I t  is true that the measure of 
limitation was not the same in 1854, the measure 
of 81. per ton being introduced by the Merchant 
Shipping Act 1862, s. 54, but the principle is 
the same. That position was that limitation 
of liability did not apply to claims by a dock 
authority for damage done to their property, 
and that such an authority had a right of lien 
on or detainer of the wrong-doing vessel until 
the whole amount of the damage was paid. 
This right might of course entirely deprive 
other claimants in respect of damage by the 
same accident of any compensation for the 
damage suffered by them, for the lien might 
verv well exist in respect of an amount far 
greater than the value of the ship at 81. per ton.

This being the position, it is in the next 
place necessary to see what alteration in the 
rights of the board was made by the Merchant 
Shipping Act 1900. The relevant section

read. That is in terms nothing more than a 
limitation of the amount which a dock authority 
can recover under sect. 503 of the Merchant 
Shipping Act 1894 ; it does not in any way 
mention the lien given by the Mersey Dock 
Acts Consolidation Act 1858 for the damage, 
and, in my opinion, it has no other effect than 
to limit the amount for which the lien can be 
exercised. I t  seems to me that to be quite 
clear that the Merchant Shipping Act 1900 
affects only the amount to be recovered ; 
it includes in the statutory limitation damage 
done to dock property, but it does not expressly 
or impliedly affect in any way the method 
of recovering the amount which is legally 
recoverable. I  think its only effect is to limit 
the amount for which the ship may be deter
mined to the statutory limit of 81. per ton. 
The object of sect. 1 is only to limit the amount 
for which the shipowner is liable ; it is not in 
any way concerned with the way in which a 
legal right given to one creditor for the recovery 
of that amount may affect the rights of other 
claimants. No enactment was mentioned to 
us which in express terms deprives the defend
ants of their lien, but it was argued, and the 
learned president has held, that they are 
deprived of it by implication from the terms 
of sect. 504 of the Merchant Shipping Act 
1894. I t  cannot be suggested that that section 
was passed in any way in view of this hen, 
for, as I  have said, it is merely a repetition 
of a section existing in 1854, before the lien 
was created, and at a time when no limitation 
in respect of damage of this nature existed. To 
deprive any person of a lien expressly given 
by implication from a section passed in respect 
of other matters altogether seems to me unusual 
and to require very clear and distinct words 
raising that implication. I  cannot find such 
words here.

Sect. 503 of the Merchant Shipping Act 
1894, like sect. 504 of the Merchant Shipping 
Act 1854, merely limited the amount of the 
liability, and without any other section would 
have given a right to plead that limitation in 
defence. I t  seems, however, to have occurred 
to the framers of the Act that, where there 
were conflicting claims to which the limitation 
applied, great confusion might result if actions 
in respect of all claims were allowed to proceed 
in the face of that defence, and therefore 
sects. 504 and 514 were passed giving power 
to the court to determine the amount of the 
owners’ liability and distribute that amount 
rateably—whatever may be the meaning of 
that word—among the claimants, to stay 
proceedings in actions, and do other things on 
such terms as to security and otherwise as 
the court shall think fit. Of course when the 
earlier of those sections was passed there was 
no right of lien in favour of any claimant 
to whom the Act applied, and no difficulty 
could occur in the working of that section. 
This is so now in the vast majority of cases, 
and the ordinary businesslike way of pro
ceeding is for the shipowner to pay 81. per ton
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into court, and for the court to distribute 
that amount p a n  p a ssu  amongst the claimants 
who, in ordinary cases, stand on the same 
looting. The provisions of sects. 504 and 5 1 4  
are not, however, compulsory; the owner 
need not apply under them, and the court 
is not compelled to act under them, if to do 
so wouM work injustice to one of the claimants, 
and this would be the case if one of the claimants 
were thereby deprived of a lien of which they 
had not otherwise been deprived. The very 
word “ m ay” in sect. 504 seems to me to 
carry the meaning “ may if the circumstances 
permit, and not “ shall whatever may be the 
circumstances and whatever the rights of the 
claimants whould otherwise be.” The words 
in sect. 514 of the Merchant Shipping Act 
18o4, are very similar: “ I t  shall be lawful 

* * ior the court . . .  to pntprtsin
proceedings at the suit of any owner for tile 
purpose of determining the amount of such 
liability . . .  and for the distribution 
of such amount rateably. . . Tim posi
tion would be an extraordinary one : the 
defendants are not deprived of their lien by 

1 ° f. tlle Merchant Shipping Act 1900, 
but by that section and sect. 504 of the Merchant 
Shipping Act 1894, coupled with two acts 
ot the shipowner which he may or may not do 
accordmg to his will—(i.) to limit his liability, 
and (u.) if he do limit his liability to make an 
application under sect. 504—and coupled also 
with an act of the court—that is, to make an 
order distributing the amount at which the 
shipowners’ liability has been determined 
pan p assu  among the claimants. I  cannot 
thmk it can have been intended that a right 
of hen, expressly given by statute, should be 
destroyed by such an indirect implication 
as this. I  think that the learned president 
has overlooked the fact that the provisions 
ol sect. 504 are not compulsory, and has 
assumed that, in every case of limitation of 
liability, the shipowner is obliged to pay 81. 
per ton into court for distribution among the 
claimants, irrespective of whether there is a 
hen on the ship or not. I  am under this 
impression, because he seems to assume that 
the necessary consequence of holding the 
defendants entitled to a lien on the ship 
or the deposit representing it, would be to 
compel the plaintiffs to pay the amount twice 
oyer. I  think here the substitution of a sum 
of money, 5500/., for the ship, has led to 
confusion. In  law the defendants’ lien, if 
it exist, is on the ship, and if they were holding 
it under a lien and an application were made 
by the shipowner under sect. 504, the court 
in circumstances like these, where the amount 
of the lien exceeded the value of the ship 
would not order the shipowner to pay any 
more, and, if it thought fit to stay the other 
claims, ought not, in my opinion, to require 
as a condition any security. I t  seems to me 
that the defendants were under no necessity 
to bring any action against the plaintiffs, or 
to bring m any claim under sect. 504. I f  
I  am right that their right of lien extended

to the amount of their damage up to the 
statutory limit, there was no question in this 
case as to the amount due to them.
„ 1 have assumed up to this that the word 

rateably ” in sect. 504 means p a r i  p assu  or 
proportionately to their damage, and it is 
necessary to do so in order to give any founda
tion at all to the plaintiffs’, or rather, the other 
claimants’ arguments. I  do not, however, 
think that this is the necessary meaning, 
ii «.nk ' rateably ” may well mean “ among 

all the claimants, having regard to any special 
right or remedy that any claimant may have, 
and in the absence of any such special right 
proportionately to their damage.” I f  this 
be the proper meaning, sect. 504 presents 
no difficulty to the plaintiffs, and the result 
to the other claimants is that which always 
follows where another creditor has a lien on 
the property out of which all claimants have 
to- be satisfied. I  prefer, however, to base my 
judgment on the ground which I  have 
endeavoured to set out, that is to say, that it 
could not have been and was not intended to 
take away a right expressly given by statute 
by such an implication arising so indirectly 
and subject to such conditions.

The result is that, in my opinion, there is 
nothing in any of the legislation to take away 
the right of lien or detainer given by the 
Mersey Dock Acts Consolidation Act 1858, 
or to affect it, except to limit the amount 
recoverable to the statutory limit, and that, 
therefore, the defendants are entitled to hold 
the amount in court representing the ship 
until payment is made to them for their damage, 
which is, in effect, payment to them of that 
sum. I t  follows that the order for the pay
ment of that sum to the credit of the limitation 
action is wrong. I t  is not for me to consider 
the policy of giving preferential rights to 
public bodies like the Mersey Docks and 
Harbour Board, but when such rights are given 
expressly and distinctly by a special Act. I  
think they ought not to be and cannot be 
taken away by difficulties which it is said they 
cause in the permissive working of general 
statutes not directed to this special point and 
passed a lto  in tu itu ,  as sect. 504 must have been, 
for this state of things did not exist for years 
after it was passed.

I t  remains to deal with the limitation action, 
and I  do not know that matters are made easier 
by the two actions being tried together. The 
first paragraph of the decree is right. I  have 
already said that I  think the second paragraph, 
so far as it orders the money in court to be paid 
to the credit of the action, is wrong, and it 
remains to deal with the other paragraphs of 
the plaintiffs’ claim. I  do not think that it 
follows, from the conclusion at which I  have 
arrived, that the plaintiffs are bound to pay the 
amount, which they ask to pay, into court, 
or that the court is bound to order them to do 
so and then proceed to distribute that amount. 
No doubt that prayer, which is the usual one 
in ordinary circumstances, was put in to enable 
the plaintiffs to argue that a judgment in the
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detinue action in favour of the defendants 
would oblige the plaintiffs to pay 16/. per ton, 
and not 81., and to be contrary to the law as to 
limitation. I  do not think that is the case.
I  think the court will have to deal with the 
matter on the footing that the plaintiffs have 
already paid up to the statutory amount of 
their liability and cannot be called upon 
to pay any more. I t  seems to me that the court 
can adopt one of two courses. I t  may refuse 
to stay the actions mentioned, and leave the 
plaintiffs to set up their limitation of liability 
as a defence, which they can do ; or it may 
stay them without requiring any security 
or any money in court, on the ground that no 
good result can be produced by proceeding 
with them. In  some cases there are great 
difficulties in setting up the statutory limitation 
as a defence, but I  do not think that would 
be so in this case. I t  would be enough to 
plead that the statutory amount had already, 
by force of law, been paid in respect of that 
liability. I  think, however, that in the circum
stances the proper course is for the court to 
stay the actions without requiring security 
or the payment of money into court. I  think 
the court has power to take such a course, if it 
appear that to allow the actions to proceed 
would only produce useless expense and no 
good result.

There is another point raised in this case 
which is of great, although not of equal, 
importance to the defendants, that is, whether 
they are entitled to detain the ship in respect 
of the expenses of securing and repairing her. 
This, as I  have said, was agreed to 1048/., 
and was paid into court under the order of the 
Court of Appeal, when the ship was released. 
I f  the defendants cannot recover this sum 
as expenses, they can possibly recover it as 
salvage, and the importance of the point 
arises because the regularity of the proceedings 
of the assistant marine surveyor is questioned. 
The matter depends upon the Mersey Docks 
and Harbour Board Act 1912 (2 & 3 Geo. 5, 
c. xii.), s. 7. [His Lordship read the section.] 
The facts and arguments on this point are very 
clearly set out in the judgment of the learned 
president, and as I  agree with him, I  do not 
think it necessary to set them out again. I  
think his judgment on this point is right.

In  my opinion the appeal should be allowed 
and the cross-appeal dismissed, but as the 
other members of the court are of a different 
opinion on the first point, both appeal and cross
appeal are dismissed with costs.

A t k i n , L.J.—The issues raised in this case 
are of importance to shipowners and dock 
companies, and present complications which 
make it very necessary carefully to consider 
the facts. [His Lordship stated them, and 
continued :] The rights of the respective 
parties appear to have been as follows : (i.) 
The defendants had a maritime lien against 
the Countess for damage done to their dock 
gates. This lien they might have enforced by 
proceedings against the Countess. They have 
taken no such proceedings ; and in their counter-

claim in the detinue action they seek for no 
relief in respect of their maritime lien, or any 
rights i n  pe rsonam . The defendant’s sole 
rights now in respect of any such damage, 
except as expressed by statute, would be 
confined to sharing rateably in the distribution 
in the limitation suit, (ii.) The owners of the 
barges had a maritime lien against the Countess 
for damage done. This they have enforced by 
proceeding i n  rem  in which bail has been 
given. The Countess was thereupon freed 
from their lien and from any liability to arrest 
in respect of the claims for which bail was 
given. AH these actions have been properly 
stayed in the limitation suit, and the sole right 
of these claimants is to share rateably in 
whatever distribution is made in that suit, 
(iii.) Subject to their having complied with the 
formalities prescribed by sect. 7 of the Mersey 
Docks and Harbour Act 1912, the defendants 
were entitled to detain the Countess in respect 
of wreck expenses, and to sell her in order to 
recoup themselves those expenses. The rights 
of the defendants over the ship are now 
transferred, under the order of the Court of 
Appeal, to the sum in court representing 
the estimated amount of those expenses. 
The limitation suit does not in any way affect 
the defendants’ rights to these expenses, and 
the sole question for determination is whether 
the statutory conditions have been complied 
with, (iv.) Under the Mersey Dock Acts 
Consolidation Act 1858, s. 94, the defendants 
were entitled to detain the Countess until the 
damage done to the dock gates has been paid 
for. This they continued to do until the above- 
mentioned order of the Court of Appeal. 
Under the order the money paid into court 
was to be treated as though it represented 
the deposit which, under the section, it was the 
alternative right of the defendants to receive 
and retain until the entire amount of the damage 
was paid. The result of the order seems to 
be that the defendants no longer are deemed 
to retain the ship, but are deemed to retain 
the deposit on the terms of the section.

What, then, are the rights of the defendants 
under the section ? (a ) They have only a
right to detain the ship, or, as now, to retain 
the deposit until payment. They have no 
right to realise the ship or pay themselves 
out of the deposit. In  other words, they 
are given by a statute a possessory lien, (b) 
The statutory right appears to be a right 
paramount to previously attaching maritime 
liens. This was the decision of the court 
in The E m il ie  M i l lo n  (10 Asp. Mar. Law 
Cas. 162 ; 93 L. T. Rep. 692 ; (1905) 2 K. B. 
817) in respect of the dock company’s 
powers under sect. 253 of their Act, to 
detain ships until dock tonnage rates are 
paid. I  am unable to distinguish such power 
of detention from the power to detain for dock 
damage under sect. 94, and I  must accept 
the decision as binding on us. (c) They have 
no power to determine for themselves what the 
amount of the damage is, on payment of which 
the right of detention ceases. This was
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expressly admitted before us by counsel for 
the board, and in any case seems clear. The 
amount of the damage when in dispute must, 
therefore, be determined by some appropriate 
legal tribunal and on legal principles. (d ) I  think 
it follows from the above that if the amount 
of damage recoverable is limited by statute, 
the limited amount is the amount for which the 
board may detain, and the right to detention 
ceases when that limited amount of damage 
is paid. I  can see no difference in this respect 
between a maritime lien for collision damage 
and a statutory possessory lien for collision 
damage.

The Merchant Shipping Act 1894, s. 503, 
provides that the owner of a ship shall not, 
where any loss or damage is caused to another 
ship by reason of improper navigation, be 
liable in damages in respect of damage to 
vessels beyond an aggregate amount not 
exceeding 81. per ton. I t  is in fact common 
ground that the defendants cannot detain 
the Countess, and cannot detain the deposit 
for more damages than the aggregate amount 
of the limited liability of the owners. I  think 
it also follows that the board are also bound 
by the provisions of sect. 504, and can only 
claim a rateable share of the total liability 
of the owners. Again, I  see no distinction 
between the maritime lien and the statutory 
lien. I t  is to be noticed that the section 
as to rateable distribution applies, notwith
standing that one or more of the damage 
claimants have arrested the ship and are actively 
enforcing the maritime lien. But in truth the 
matter seems to be finally disposed of in the 
Merchant Shipping Act 1900, s. 3. The Act 
applies the limitation of liability to liability 
for damage to docks, and sect. 3 says that the 
limitations of liability under the Act is to 
apply *• whether the liability arises at common 
law or under any general or private Act of 
Parliament and notwithstanding anything con
tained in such Act.” I t  is in this respect 
that I  differ reluctantly from the judgment 
of the Master of the Rolls. Once it is conceded 
that the limitation of liability applies to the 
lien so as to limit the amount of damage for 
which the ship can be held, I  can see no logical 
ground for restricting the full operation of 
the statute. I f  10,000b, the full damage, 
is to be reduced at all, it appears to me that 
it must be reduced not merely to 4468b, but 
to the board’s rateable proportion of 4468/.
I  see nothing, however, in the limitation of 
liability Acts to deprive the board of the 
advantage of their possessory lien, whether 
exercised over the ship, or over a deposit 
made under sect. 94 of the Mersey Dock Acts 
Consolidation Act 1858. I  think that they 
are entitled to exercise that lien until they are 
in fact paid the rateable amount of the total 
liability to which they are entitled under 
the limitation of liability Acts. The money 
paid into court in the detinue action should 
remain in court in that action. Except 
by consent, I  see no power to transfer it to 
the credit of the limitation suit. I  regret this
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part of my decision, for it is obvious that the 
board for all practical purposes will always 
be sufficiently secured by the sum paid into 
court in the limitation suit. Statutory rights, 
however, are not to be abrogated except by 
plain enactment, and it is sufficient to assume 
that in a great shipping port such a representa
tive body as the Mersey Docks and Harbour 
Board are not likely to exercise their rights 
unconscionably or so as to embarrass ship
owners unreasonably.

The point as to wreck expenses can be dis
posed of shortly. I t  is clear that the board 
acted with care and prudence in taking the 
steps they did to prevent the stranded Countess 
from being a danger to navigation. The 
objection that was pressed on us was the techni
cal objection that the judgment of the assistant 
surveyor, that the vessel was a danger to 
navigation, was formed when the vessel was 
afloat and was at that time neither a wreck 
nor stranded. I  reserve consideration of 
whether a vessel, holed by collision, in imminent 
peril of sinking, and out of control, is a wreck. 
I t  is plain from the evidence that the assistant 
surveyor of the board formed his judgment 
on the basis that the vessel, although then 
afloat, must, under the circumstances, inevitably 
be beached.

I t  seems to me impossible to give effect to 
the contention of the plaintiffs in this matter' 
without putting such a narrow and unreasonable 
construction on the statute as would seriously 
limit its useful operation. I  think, therefore, 
that the decree of the president should be 
amended in respect of the transfer of the sum 
in court from the detinue action to the limita
tion suit, but that, in substance, the appeal 
fails, and that the cross-appeal should be 
dismissed. The order of the court in the appeal 
in the detinue suit is that the decree of the 
president be varied by omitting the order for 
transfer of the sum of 4451/. 13s. Id., to the 
credit of the limitation suit, and by adding 
an order that such sum remain in court until 
further order, with liberty to either party 
to apply as to payment out, and subject to 
such variation, that the appeal of the board 
and the cross-appeal of the owners of the 
Countess be dismissed with costs.

In  the appeal in the limitation suit the order 
of the court is that the decree of the president 
be varied by omitting the words from “ upon 
the transfer to the credit of this action ” down 
to “ making together the sum of 4468/. 4s. 9d.,” 
and substituting “ upon payment into court of 
the sum of 4468/. 4s. 9d.,” and that, subject 
to such variation, the appeal of the board be 
dismissed with costs.

Y o u n g e r , L.J.—There have been in this 
litigation very serious issues of detinue raised 
between the owners of the Countess on the one 
hand— I  shall in this judgment refer to them 
as the “ owners ”—and the Mersey Dock and 
Harbour Board on the other. These issues 
were decided against the owners by the learned 
president. They were made the subject of a 
cross-appeal before us. I  agree with my

T h e  Co u n t e s s .
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Lord and the Lord Justice that they were 
rightly decided against the owners, and that 
their cross-appeal with reference to them fails.
I  dispose of those issues at the very outset, 
although they were only the subject of a cross
appeal, in order at once to emphasise the fact 
that these have been throughout the only issues 
in this litigation in which the owners had any 
primary interest.

The issue which remains for consideration 
is one not merely of difficulty, but, to the 
board, of permanent interest and of great 
importance, and to the barge-owners of vital 
consequence ; but it is for the owners, as it has 
turned out, of little moment in any view of 
the case. I t  is, I  think, now agreed that 
their maximum liability in respect of all claims 
arising from the negligence of those on board 
the Countess on the 5th June 1920, has been 
effectually limited to the sum of 81. for each 
ton of her registered tonnage, That sum 
the owners have found, and as directed by the 
Court of Appeal, they have paid it into court, 
and they have had their vessel released. No 
one contends that they can be required to 
make any further final payment on that 
account ; while, as the admitted claims against 
the payment already made far exceed the whole 
fund, they have no further concern in its 
proper distribution. . .

That proper distribution is the remaining 
important issue to which I  have referred, 
and on that it is the barge-owners who are 
in acute controversy with the board. These 
barge-owners, in consequence of the negligence 
of those on board the Countess on the day 
in question, have sustained damage amounting 
in the aggregate to a sum far exceeding any 
sustained by the board on the same occasion, 
and for the satisfaction of their claims they can 
only now look to their proper share of the 
compensation fund. But the board claim the 
whole of that fund for themselves. If , there
fore, the contentions of the board be sustained, 
the barge-owners will, in respect of their loss, 
receive no compensation at all, and the whole 
of the onlv fund to which recourse for the 
purpose can be had will go to or be retained 
by the board. And yet by a series of fatalities 
in procedure, amounting almost to a record 
of invincible mischance, this issue of such 
vital concern to the barge-owners has through- 
out been staged and contested as if they had 
no concern in its result. I t  has been raised 
and fought in the detinue action between the 
owners and the board, an action to which 
the barge-owners were in no sense either 
parties or privies. I t  was to the credit of that 
action that the compensation fund stood. 
I t  was so paid into court by an order made 
without notice to the barge-owners. The 
limitation suit, in which an appearance on 
behalf of the barge-owners was entered, and 
in which alone, any claim is competent to 
them, was uncontested by the board either 
by pleadings or, so far as I  can find, at the 
trail. The barge-owners were not made 
respondents to the notice of appeal of the board

V o l . X V ., N. S.

from the learned president’s judgment in the 
detinue action in which the ultimate destination 
of the limitation fund was dealt with, and on 
which appeal the board claim payment of it 
to themselves. The barge-owners are not even 
made parties to the notice of appeal of the 
board from the order of the president in a 
limitation suit. How, in short, it has come 
about that all through the real position of the 
barge-owners with reference to this fund has 
been so completely lost sight of, I  cannot 
even conjecture. I t  is true that, as a matter 
of courtesy I  presume, their solicitors were 
informed by the solicitor of the board of the 
pendency of the appeals as raising, I  suppose, 
a discussion sufficiently intimate to justify 
a watching, if not an active, interest On their 
p a rt; and it was doubtless in consequence 
of that informal intimation that counsel 
attended the court on the barge-owners’ 
behalf, and, after the board and the owners 
had by their counsel contested the questions 
at issue, did they, at the invitation of my Lord, 
present to us the views of the barge-owners. 
Their counsel’s presence, and the assistance 
he rendered upon the appeals, probably 
removes any technical difficulty in the way 
of our now dealing with a question in which 
throughout the barge-owners should have been 
protagonists. Nevertheless, I  myself doubt 
very much whether the failure throughout the 
proceedings properly to recognise their position 
with reference to this part of the case, has not 
coloured all through, and to their prejudice, 
the course of the discussions. I t  has certainly,
I  think, tended to concentrate attention on 
the question whether the Merchant Shipping 
Act 1900, could be construed so as to deprive 
the board of their statutory rights against the 
owners under the Mersey Dock Acts Consolida
tion Act 1858, s. 94, and has diverted considera
tion from the same question framed as the barge- 
owners would frame it, namely, whether that 
same sect. 94 remains effective to enable 
the board, when included for the first time by 
the Merchant Shipping Act 1900, as claimants 
upon a limited compensation fund, to sweep 
away for themselves, as in this case, not a.rate
able proportion of the fund, but the whole of 
it, leaving for the barge-owners, the remaining 
claimants, nothing at all. I t  may well seem 
to some minds that this consequence of the 
Act of 1900 is as startling as the other would 
be In  any case, the true effect of the statute 
on the position of the board under their own 
Act cannot, as I  think, be ascertained with 
any confidence unless the balance between 
these opposing considerations is throughout 
strictly maintained. This I  shall attempt 
to do in what follows.

The question to be considered as the president 
has phrased it, is one as to the effect upon the 
powers of the board, under sect. 94 of their Act 
of 1858, of the statutory provisions for limita
tion of liability embodied in the Merchant 
Shipping Act 1894, ss. 503 and 504, as extended 
by the Merchant Shipping Act 1900, ss. 1 and 3, 
bv which last-mentioned statute liability for

4 G
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such damage as was here done to the docks 
of the board is brought within liabilities capable 
of limitation under sects. 503 and 504 of the 
earlier Act. Is the board’s right of detention, 
given them by sect. 94 of their earlier Act of 
1858, taken away by these sections of the 
Merchant Shipping Acts in a case like the 
present ? Does the lien upon the vessel 
created by sect. 94 survive, notwithstanding 
the fact that the owners have obtained a 
declaration of limitation of liability ? I f  
it does, is it a lien for the whole amount of 
their damage, or for the whole of the limitation 
fund if that be less than their damage, or only 
for their due proportion of that fund rateably 
with the other claimants upon it ? I t  will 
be convenient to deal with the sections in their 
inverse order. The Merchant Shipping Act 
1900, s. 1, while clearly bringing the liability 
of the owners of the damage done to the dock 
gates of the board, within the class of liabilities 
capable of limitation, does not specifically 
refer to dock or canal owners or harbour 
authorities as being thereby affected. By 
sect. 2, however, these dock or canal owners 
and harbour authorities are expressly mentioned 
and are in terms enabled to limit their own 
liability for damage caused to vessels by the 
negligence of their servants, and it cannot be 
doubted, I  think, that the two sections, so 
far as these owners and authorities are con
cerned, are complimentary, the one to the other, 
a circumstance lending point to sect. 3 which, 
referring to the limitation of liability “ under 
this Act,” that is, under both sects. 1 and 2, 
enacts that such limitation of liability “ shall 
apply whether the liability arises at common 
law or under any general or private Act of 
Parliament, and notwithstanding anything 
contained in such Act.” These last words, 
of course, directly and immediately apply to 
the board so as to reduce any statutory liability 
of the board, as limited by sect. 2, to the amount 
thereby defined. On the other hand, their 
presence makes it less difficult to conclude 
that the provisions of such Acts are not to 
stand in the way, so far as they give rights 
in respect of compensation against the owners 
out of accord with the position of the board 
as claimants against the limitation fund to 
which sect. 1, in a proper case, relegates them.

I  come now to sects. 503 and 504 of the 
Merchant Shipping Act 1894. Certain charac
teristic features of these sections have from 
time to time been observed upon in judgments 
dealing either with them or with similar 
sections in earlier statutes which these have 
now superseded. I t  may not be amiss to 
refer to some of these observations with 
reference to the sections. Lord Sumner, in 
C a n a d ia n  P a c if ic  R a ilw a y  v. S to rs tad  (ow ners), 
said (14 Asp. Mar. Law Cas. 530 ; 122 L. T. 
Rep., at p. 442 ; (1920) A. C. at p. 401) : 
“ Limitation of liability is the creation of 
statute. I t  is a provision in favour of the 
shipowner, and operates to restrict the rights 
of those to whom he is liable. Incidentally, 
the sections furnish the rule by which to

determine the rights of parties interested 
in the fund created by the operation of 
the sections themselves, but if the shipowner, 
for whatsoever reason, does not bring the 
sections into operation, no one else can do so, 
and they do not in such case have effect.” 
Next, it is to be observed that the claimants 
against the fund are by sect. 504 to rank 
rateably, and I  have not myself found any case 
in which this has not brought about a ranking 
p a r i  passu . The language of that section 
is a description of the procedure adopted 
by the Court of Chancery in the administration 
and division of a deficient fund amongst 
claimants, ascertained by that court in accord
ance with its invariable procedure. I t  was 
the Court of Chancery by which, in England, 
the powers of sect. 514 of the Act of 1854, 
were to be exercised, and its former procedure, 
now open to adoption by any division of the 
High Court, is the procedure still pointed at 
in the present section. The earlier cases in 
the section are cases in the Court of Chancery, 
and one of the earliest in which this question 
of priority arose was Leycester v. L o g a n  (1857, 
3 K. & J. 446), before Lord Hatherley, then 
Sir Page Wood, V.-C. In  that case the 
defendant Logan, by proceedings in Admiralty, 
had obtained the advantage of sentence against 
the ship doing the damage, he thereby obtain
ing, as the Vice-Chancellor put it, security for 
his costs with which the limitation sections 
did not enable the court to deal. But although 
he had also thereby obtained security for his 
whole claim, Lord Hatherley held that the 
sections did enable the court to deal with 
that security, and he held that the defendant’s 
security was, by virtue of these sections and 
the limitation decree, limited to his rateable 
share of the amount to be paid, and he gave 
directions for the transfer into court of the 
proceeds of sale of the ship, there to be dealt 
with under the sections. Here we have an 
instance of a claimant with a security being 
deprived of any priority over other claimants 
against the fund “ created,” as Lord Sumner 
says, “ by the operation of the sections them
selves.”

Speaking for myself, I  cannot doubt that the 
language of sect. 504 points to rateable p a r i  
p assu  distribution amongst the claimants. 
This must, I  think, be the normal case. 
Leycester v. L o g an  (3 K. & J. 446) shows that 
the principle obtains even as against a claimant 
with a pre-existing security. The Scotch case 
of R a n k in e  v. Raschen (4 R. 725), where the pur
chaser of a claim was subrogated against the 
fund to the rights of the original claimant, irre
spective of the sum he had paid for those rights, 
establishes the same, and not, as seems to have 
been contended, the opposite principle. And 
I  find the same principle carried out by the 
Court of Appeal in J e n k in s  v. G reat C e n tra l 
R a ilw a y , reported apparently only in the 
S h ip p in g  Gazette, and cited in Halsbury’s 
Laws of England, vol. 26, p. 614. I  specially 
refer to that case because the procedure 
adopted there might not be inappropriate here
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on one view of the board’s position. In  that 
case a cargo-owner had succeeded in the court 
of first instance in a claim against a ship
owner for loss of cargo consequent on collision. 
The whole amount due under the judgment 
was paid into court as a condition of stay 
pending appeal. Notice of appeal was given, 
but subsequently the shipowner, having, 
after the judgment, obtained a limitation 
decree and paid into court the full amount 
for which he was liable under the Merchant 
Shipping Acts, asked leave to withdraw his 
appeal, claimed to have the money he had paid 
in returned to hitn, and sought an order that 
the cargo-owner should be left to satisfy his 
claim out of the limitation fund. The Court 
of Appeal is stated to have held that the 
shipowner was entitled to the payment out 
and to the order he sought.

But the matter may be stated more broadly.
I t  seems to me that the idea of priorities 
amongst the claimants against a limitation 
fund is inconsistent with the principle under
lying sect. 504 itself. That is a section designed 
for the protection of the shipowner who is 
himself free from personal fault. On the 
terms that in the limitation suit he puts up 
or provides a fund equal to the prescribed 
limit of his statutory liability, the shipowner 
and his property are, as a result of the court s 
decree, relieved of all claims in respect of the 
act of negligent navigation in question compe
tent to anyone who can be reached by the 
court’s order. All such claimants, if they 
would receive their share of the fund, naust 
prove their claim in the suit. Independent 
actions against the shipowner by any claimants 
are stayed. Any security for his claim, 
obtained by a claimant as a result of any such 
action, ceases to be either valuable or 
appropriate, because security for every claimant 
to the full extent of the shipowner s limited 
liability is now provided in the limitation 
suit to which and to the fund there all claimants 
must now resort for satisfaction. They may 
resort to no other fund. I f  they were permitted 
to do so, the shipowner would not enjoy the 
protection aimed at and provided for him by 
the section. And as against that fund the 
only condition of ranking is that the claimant 
shall establish his claim. Thereupon he be
comes entitled to his rateable share as soon 
as all other claims upon the fund have been 
ascertained. A security upon any other 
property of the shipowner can be of no advantage 
to a claimant against the fund, and priority 
of ranking against the fund itself is not con
templated by the section. Equality here is 
equity.

Remembering that it is to such a fund so 
administered, that the board are now by the 
Merchant Shipping Act 1900 relegated in 
respect of their present claim against the 
owners, we may proceed to consider the effect 
of that situation upon the rights of the board 
under sect. 94 of their Act of 1858, passed, of 
course, in view of no such state of things. 
How far are these rights necessarily modified

by the fact that the claims of the board against 
a shipowner for injury done by his ship to their 
property are now a subject of limitation 
under the Merchant Shipping Acts ? I  appre
hend that their rights under the section must, 
for the future, be exercised with full reference 
to that fact, and in due subordination to the 
privileges of the owner under these Acts, as 
so extended.

That being, as I  conceive, the general 
principle to be applied, I  will now proceed 
to consider the application of it more in detail. 
And first, for the reason that the sections 
in question of the Merchant Shipping Act 
1894, have no effect unless the shipowner 
chooses to bring them into operation, it follows 
that, except in that instance, and it will,
I  imagine, be of infrequent occurrence in cases 
of damage done by a vessel to dock property, 
sect. 94 of the Act of 1858 remains in full 
force. This again involves that the section 
remains in full force until these sections have 
effect ; and in my judgment, that moment 
certainly does not arrive until a decree of 
limitation has been made. Until that moment 
it cannot be known whether the decree will be 
finally asked for, or whether, if asked for, the 
shipowner will be entitled to it, or whether it 
will be made.

I t  is, however, I  understand now conceded 
by the board that when such a decree is made, 
the deposit capable of being retained by them 
can never exceed the amount of the limitation 
fund. They concede that the provision of 
sect. 503 of the Merchant Shipping Act 1894, 
that the owners shall not be liable beyond 
that amount, must at least to that extent have 
full effect notwithstanding the provisions of 
sect. 94 of their Act of 1858, which fixes the 
deposit as being that of a sum equal in amount 
to the claim or demand made by the board 
for the estimated amount of the damage done 
by the vessel to their property. The board 
do not therefore now contend—they could not,
I  think, do so with success—that on a decree 
for limitation being made they retain any 
lien for the whole of their damage. The sole 
question, therefore, now is whether they have 
a lien to the extent of the whole of the limitation 
fund, if less than their damage, or only for their 
due proportion of that fund rateably with the 
other claimants upon it ; and after decree 
made and fund provided in the limitation suit, 
whether they have any lien at all. In  my 
opinion they certainly have not more than a 
lien for their due proportion. The operation 
of the sections of the Merchant Shipping Act 
1894 which is effective to reduce the deposit, 
must be effective also, as I  think, to reduce 
their share of it. I  can see no true distinction 
between the position of the board and that of 
the defendant in Leycester v. L o g an  (s u p .), 

of other claimants with a pre-existing 
maritime lien. I  am led to this conclusion 
on a consideration of the general principles 
underlying sect. 504, to which I  have already 
referred. In  my opinion these are quite 
inconsistent with the retention of a lien for any
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larger amount. I t  is said, I  know, that this 
conclusion involves a serious interference with 
the board’s statutory rights never, at least 
in terms, repealed. I  feel greatly the force 
of that view held as it is by my Lord, but I  
cannot myself resist the conclusion that an 
alternative, which would preserve intact and 
paramount the board’s lien over the deposit, 
even extinguishing, as in the present case, all 
interest in the fund of all other claimants, 
involves an interference with what I  conceive 
to be the position of those claimants under 
the Merchant Shipping Acts, far more drastic 
and far-reaching. Indeed, if I  followed my 
own view alone, I  should in this case be ready 
to go as far as the learned president has gone, 
and would direct now the transfer of the 
limitation fund from the credit of the detinue 
action to that of the limitation action, on the 
ground that, so soon as the fund is constituted 
in the limitation action after decree made, all 
right on the part of the board to retain their 
deposit is at an end. On the view I  am 
disposed to take the board’s position, J e n k in s  v. 
G reat C e n tra l R a ilw a y  (sup .) would justify 
an application by the owners to have the 
deposit paid out to them so soon as an equiva
lent amount had been paid to the credit of the 
limitation action in accordance with their own 
submission to make it, and to require that 
payment to be made in the present case would 
be mere circuity of procedure. But I  recognise 
that this course, convenient though it may be, 
and not without justification as I  must think 
it is, does disregard the provisions of sect. 94 
of the Act of 1858, further than is strictly 
necessary for the working of the limitation 
procedure, even although it deprives the board 
of no substantial benefit.

I  acquiesce, therefore, although not without 
some reluctance, in the course proposed by the 
Lord Justice, who is of opinion that the board 
cannot be required to part with their deposit 
until they have actually received in the limita
tion action their proportionate part of the 
fund in satisfaction of their claim.

Lord S t e r n d a l e , M.R., said that on the 
judgment of the majority of the court, he 
agreed with the variations suggested in the 
decrees by Atkin, L.J. A p p m l$  d ism issed

Solicitors for the plaintiffs, C harles L ig h tb o u n d  
and Co.

Solicitor for Mersey Docks and Harbour 
Board, W . C . T horne .

Solicitors for the owners of damaged craft, 
T hom as Cooper and Co., for H i l l ,  D icke n so n , 
and Co., Liverpool.

T h u rs d a y , April 6, 1922.
(Before Lord S t e r n d a l e , M.R., W a r r in g t o n  

and Y o u n g e r , L.JJ.)
S a m u e l  S a n d a y  a n d  C o . v. K e i g h l e y , 

M a x t e d , a n d  C o . (a)
APPEAL FROM THE KING ’S BENCH DIVISION.

C ontract— C ons tru c tio n — Vessel chartered by  
sellers— “ E xpected  ready  to lo a d  late  
September ” — G rounds f o r  expecta tion -—
Absence o f  reasonable g rounds—D e la y— F ru s 
tra tio n  o f  contract.

Se lle rs, who ha d  chartered a steam sh ip  w h ich  
ha d  le ft N o r fo lk ,  V ir g in ia ,  f o r  R io  de 
J a n e iro  w ith  coal, a n d  w as to go on 
to the r iv e r  P la te  in  ba llas t, contracted on  
the 20 th  Sept. 1920 to se ll to K .  M .  a n d  Co. 
1000 tons o f  c lip p e d  L a  P la ta  oats f o r  sh ip m e n t 

f r o m  the r iv e r  P la te . The  con trac t con ta ined  
the fo l lo w in g  clause : “ S h ip m e n t i n  good  
c o n d itio n  p e r  f irs t-c la s s  steamer I., expected 
ready to load  la te Septem ber.'’’ The  steamer 
experienced engine troub le , a n d  ha d  n o t a rr iv e d  
a t R io  a t the date o f  the con trac t. She le ft 
R io  on the 20 th  O ct., a n d  the sellers stated tha t 
she w o u ld  a rr iv e  in  the r iv e r  P la te  about the 
12th  N o v . T he  buyers c la im e d  th a t the de lay  
ha d  fru s tra te d  the con tract. The  m a tte r was  
re fe rred  to a rb itra t io n , a n d  the a rb itra to rs  fo u n d  
th a t the statem ent “ expected ready to load  
la te September ” was n o t ju s t if ie d ,  a n d  tha t 
the de lay w as so g rea t as to fru s tra te  the con
trac t.

H e ld , th a t the f in d in g  o f  the a rb itra to rs  m u s t 
be taken  to m ean th a t the sellers cou ld  no t 
have ha d  a n  honest expecta tion  fo u n d e d  on  
reasonable g ro u n d s  tha t the vessel w o u ld  be 
ready to load  by la te September. T he  a rb i
tra to rs  were ju s t if ie d  in  th a t f in d in g ,  a n d  th e ir  
a w a rd  m u s t be uphe ld .

D e c is io n  o f  M c C a rd ie , J .  (38 T im e s  L .  R ep. 273) 
a ffirm ed .

A p p e a l  from a decision of McCardie, J.
On the 20th Sept. 1920 Messrs. Sanday and 

Co. contracted to sell to Messrs. Keighley, 
Maxted, and Co. 1000 tons of clipped La Plata 
oats for shipment from the river Plate. The 
contract contained a clause as follows : “ Ship
ment in good condition per first-class steamer 
In d ia n a p o lis ,  expected ready to load late 
September.” The sellers, Sanday and Co., 
had chartered the In d ia n a p o lis ,  and she had 
left Norfolk, Virginia, for Rio de Janeiro with 
a cargo of coal on the 10th Aug., to go on to 
the river Plate in ballast. She experienced 
.engine trouble, and at the date of the contract 
had not arrived at Rio. She left Rio on the 
29th Oct., and on the 2nd Nov. the sellers 
informed the buyers that she was expected 
to arrive in the_ river Plate about the 12th Nov. 
The buyers replied that as the delay had been 
so great, the contract could not be performed 
according to the words, “ expected ready 
to load late September.”

The matter was referred to the Appeal 
Committee of the London Corn Trade Associa
t e  R e p o r te d  b y  F it z b o y  C o w p e b , E s q .. B a r r is t e r - a t - L a w .
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tion, who found as a fact that at the date 
of the contract the steamer was already over
due at Rio, and that there was no prospect 
of her being ready to load in the river Plate 
in late September ; that the statement, “ ex
pected ready to load late September,” was not 
justified, and that the delay was in fact so 
great as to frustrate the contract.

McCardie, J. affirmed the award. He was 
of opinion that the statement amounted to a 
condition, and that though there was a certain 
latitude, yet if that latitude were exceeded, 
the condition became operative, and the con
tract ceased to bind the buyers. He found 
that at the date of the contract the position 
of the vessel was such that the sellers could 
not reasonably have expected her to be ready 
to load in the river Plate at the time indicated.

The sellers appealed.
R . A .  W r ig h t, K . C . ,  C lem ent D av ies , a n d  

W ilf re d  L e w is  for the appellants.
L e  Quesne for the respondents.
Lord St e r n d a le , M.R.— I t  is not open to 

this court to interfere with the findings of the 
arbitrators on what were in effect findings of 
fact unless the arbitrators have adopted a 
wrong view, and have misdirected themselves 
on the findings. The real question is as to 
what is the meaning of the words “ expected 
ready to load late September.” Counsel for 
the respondents has suggested three possible 
meanings : (1) That the words have an objec
tive meaning—that the vessel must in fact be 
at the time in such a position that any ordinary 
man who knew her position would expect her 
to be able to load at the end of September ; 
(2) That “ expected ” meant expected by the 
sellers, and not necessarily by the shipping 
world generally ; (3) That the sellers honestly, 
though without good grounds, expected that 
the vessel would be in the river Plate by the end 
of September. I t  is difficult to see how the 
third suggested meaning differs from the 
second, because if a man could honestly expect 
the vessel to be there, it could hardly be without 
some knowledge on which to base that expecta
tion The first meaning does not seem to be 
the correct one, for any ordinary man would 
certainly read the words as meaning the 
expectation of the party putting in the clause. 
In  my view, the second suggested meaning is 
the right one, that is, that in view of the facts 
known to the seller at the time, the expectation 
was one which he could have held honestly 
and on reasonable grounds. That is very 
largely a question of degree. I f  the voyage 
had been one of, perhaps, a month, and the 
seller had no news of the chartered ship for 
two or three days after the time of her expected 
arrival, it would be difficult to say that he 
had no reasonable grounds for expecting that 
she would arrive at the proper time. On the 
other hand, if she were a very long time over
due he would not be justified in the expectation, 
because it would have been brought home to 
him that something abnormal had happened. 
It , therefore, becomes really a question of tact,

and the arbitrators have found that on the 
20th Sept, the sellers had no grounds for 
expecting that the vessel could load by the date 
specified. The meaning of that finding seems 
to me to be that the sellers could not have an 
honest expectation founded on reasonable 
grounds. I t  is not enough that the expecta
tion was honest. I t  must be founded upon 
some reasonable grounds in order to justify 
its being held. On the whole, it seems to me 
that the arbitrators were justified in their 
findings, and they were findings with which 
this Court cannot interfere.

W ar ring to n , L.J.— I t  has been contended 
for the buyers that, upon the true construction 
of the contract, the phrase “ expected ready 
to load ” must have an objective meaning, 
that is to say, that the vessel could not be said 
to be “ expected ready to load ” by a given 
date unless, according to the actual facts of her 
position, whether known to the parties or not, 
she could be said to be in such a position that 
the expectation would probably be realised. 
That does not appear to be the true con
struction. The phrase resulted from the desire 
to give the buyers some idea of the period of the 
year when it was likely that they would receive 
delivery, and it was a case where the sellers 
took upon themselves to say what might 
reasonably be expected ; and, in my view, words 
so inserted mean that it was in the mind of the 
sellers that the expectation existed. Assuming 
that to be so, what is the kind of expectation 
that the sellers must properly have ? In  my 
opinion it must, first of all, be an honest expecta
tion, and, secondly, it must be based upon 
reasonably sufficient grounds. The sellers 
must expect, and must have reasonable grounds 
for expecting, that their representation will 
be realised. The arbitrators have based their 
decision upon that view of the contract, for 
they have found that the vessel had no chance 
of loading at the date specified, and that the 
sellers could not have expected her to be ready 
to load at that date. The arbitrators have not 
proceeded upon any wrong basis of law, and 
they have made findings of fact with which 
this court cannot interfere. Ih e  appeal must, 
therefore, be dismissed.

Y o u n g e r , L.J. c o n c u r r e d .
A p p e a l d ism issed.

Solicitors for the appellants, P r itc h a rd  and 
Sons for A .  M .  Jackson  and Co., Hull.

Solicitors for the respondents, B o tte re ll and 
Roche, for H e a rfie ld s  and L a m b e rt, Hull.
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A p r i l  5 a n d  7, 1922.
(Before Lord S t e r n d a l e , M.R., W a r r i n g t o n  

a n d  Y o u n g e r , L.JJ.)
A m b a t i e l o s  v . A n t o n  J u r g e n s  M a r g a r i n e  

W o r k s , (a)
ap pe al  from  th e  k in g ’s benc h  d iv is io n . 

C h a rte r-p a rty — E xce p tio n s  clause- -C o n s tru c tio n  
— G enera l fo llo w e d  by p a r t ic u la r  w ords—
“ E t  cetera ”—Ejusdem generis ru le .

W here genera l w ords in  a n  exceptions clause in  
a c h a rte r-p a rty  are fo llo w e d  by  p a r t ic u la r  
w ords, the ejusdem generis ru le  shou ld  no t 
be a p p lie d .

A  c h a rte r-p a rty  con ta ined  the fo l lo w in g  exceptions  
clause : “ S h o u ld  the vessel be de ta ined  by 
causes over w h ich  the charterers have no con tro l, 
v iz ., ice, h u rr ica n e s , b lockade, c le a rin g  o f  the 
steamer a fte r the la s t cargo has been taken over, 
A c ., no dem urrage is  to be charged a n d  la y 
days no t to c o u n t.'’’ The chartered vessel 
was de ta ined  f o r  a nu m b e r o f  days beyond  
the la y -d a ys  by a s tr ik e  o f  dock labourers a t 
the p o r t  o f  d ischarge. U p o n  a  c la im  fo r  
dem urrage ,

H e ld , th a t the g o ve rn ing  w ords o f  the clause were 
“ causes over w h ich  the charterers have no  
c o n tro l,” the p a r t ic u la r  causes m en tioned  
being m ere ly  instances to w h ich , as they fo llo w e d  
the genera l w ords, the ejusdem generis ru le  
ought n o t to be a p p lie d , a n d  th a t the w ords  “ et 
cetera ” o n ly  m eant “ a n d  so o n ,"  a n d  had  no t 
the effect o f  g e ttin g  r id  o f  the p re ce d in g  genera l 
w ords.

D e c is io n  o f  M c C a rd ie , J .  reversed.
Herman v. Morris (35 T im e s  L .  R ep. 574) not 

fo llo w e d .

A p p e a l  by the charterers from a decision of 
McCardie, J. upon a case stated by an arbitrator.

The following statement of the facts is 
substantially taken from the judgment of the 
learned judge. The point arises under two 
charter-parties, one of a ship called the 
A m ba tie lo s , the other of the P enag is . Both 
vessels were chartered from ports in the East 
to Amsterdam or Rotterdam. The charter 
of the first vessel provided that the cargo 
should be loaded and discharged in fourteen 
weather-working days, reversible, and in the 
case of the second in twenty weather
working days, reversible. Both charters 
contained the following clause : “ Time at
loading and (or) discharging port to count 
twenty-four hours after steamer’s arrival at 
or off the port, whether in berth or not, or in 
harbour, or roads, or as near the port as the 
authorities will allow, notwithstanding any 
custom of the port or law of the country, or 
anything contrary in this charter. Should 
the vessel be detained by causes over which 
the charterers have no control, viz., quarantine, 
ice, hurricanes, blockade, clearing of the steamer 
after the last cargo is taken over, &c., no 
demurrage is to be charged and lay-days not 
to count.” The charter-party of the A m b a tie lo s  
gave twenty days’ demurrage at 500/. a day,
(a) R epo rted  b y  F itze o y  Co w peb , E sq ., B a r r is te r  a t-L a w

and that of the P en a g is  provided that she should 
be allowed twenty days’ demurrage at 350/. 
a day. The A m b a tie lo s  arrived at Rotterdam 
early in 1920, and was there detained for forty 
and a half days beyond the lay-days allowed 
by the charter-party. The P en a g is  also arrived 
at Rotterdam and was there detained for 
forty-six days beyond the lay-days. The 
claims for demurrage were referred to Mr. 
Raeburn, K-C., who in his award said : “ I  
find as a fact that the sole cause of the detention 
of each steamer as aforesaid was a general 
strike of dock labourers at Rotterdam which 
prevailed from the 14th Feb. to the 28th April 
1920. I  further find as a fact that the said 
strike was a cause over which the charterers 
had no control and that but for the said strike 
the said steamships could and would have been 
discharged within their lay-days.” The 
charterers contended that they were protected 
by the clause above referred to, but the 
arbitrator found against them and awarded 
that they should pay the owners 43,450/. 
demurrage and damages for detention.

McCardie, J., upheld the award of the umpire.
The charterers appealed.
Sir J o h n  S im o n , K.C., and J o w it t , K.C., for 

the appellants.
D u n lo p , K.C., and S . L .  P o rte r  for the 

respondents.
The following cases were referred to :

A ktiese lskabe t F ra n k  v. N a m a q u a  Copper 
C o m pany, ante, p. 20 ; 123 L. T. Rep. 523 ;

A le xa n d e r a n d  Sons v. A ktiese lskabet 
D am pskebet H a n sa , 14 Asp. Mar. Law 
Cas. 493 ; 122 L. T. Rep. 1 ; (1920) 
A. C. 88 ;

Re A ll is o n  a n d  R ich a rd s , 20 Times L. Rep. 
584 ;

A n d e rson  v. A n d e rson , 72 L. T. Rep. 313 ;
(1895) 1 Q. B. 749 ;

C am bridge  v. R ous, 8 Ves. 12 ;
C hapm an  v. C hapm an , 4 Ch. Div. 800 ;
D a k in ’s case, 1670, 2 Saunders, 290 ; 2 

Wms. Saunders, 678 ;
D ean  v. G ibson, 36 L. J. Ch. 657 ; L. Rep. 

3 Eq. 713 ;
E ld e rs lie  S team ship  C o m pa n y  v. B o rth w ic k ,  

10 Asp. Mar. Law Cas. 24 ; 92 L.T. Rep., 
274 ; (1905) A. C. 93 ;

Gover v. D a v is , 30 L. J. Ch. 505 ; 29 
Beav. 222 ;

H e rm a n  v. M o r r is ,  35 Times L. Rep. 574 ;
K n u ts fo rd  S team sh ip  C o m pa n y  v. T illm a n n s  

a n d  C o., 11 Asp. Mar. Law Cas. 105 ; 
99 L. T. Rep. 399 ; (1908) A. C. 406 ;

M a g n h ild  (ow ners) v. M ’ In ty re  B ro the rs  and  
Co., ante, p. 230 ; 124 L. T. Rep. 160 ;
(1920) 3 K. B. 321 ; 124 L. T. Rep. 771 ;
(1921) 2 K . B. 97;

N e lson  L in e  (L iv e rp o o l)  L im ite d  v. N elson  
a n d  Sons L im ite d ,  10 Asp. Mar. Law 
Cas. 581 ; 96 L. T. Rep. 402 ; (1907) 
1 K. B. 769 ;

P a rk e r  v. M a rc h a n t, 11 L. J. Ch. 223 ; 
1 Y . & C. 290 ;
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P r ic e  v. G rif f i th , 1 De G. M. & G. 80 ;
P ric e  a n d  Co. v. U n io n  L igh te rage  C o m pa n y ,

9 Asp. Mar. Law Cas. 398; 89 L. T. 
Rep. 731 ; (1904) 1 K. B. 412 ;

Re R ich a rdso n  a n d  S am ue l a n d  Co., 8 Asp. 
Mar. Law Cas. 303 ; 77 L. T. Rep. 479 ; 
(1898) 1 Q. B. 261 ;

R o s in  a n d  T u rp e n tin e  Im p o r t  C o m pa n y  v. 
Jacobs a n d  Sons, 11 Asp. Mar. Law 
Cas. 231, 260, 363 ; 101 L. T. Rep. 56 ; 
affirmed in H . L., 102 L. T. Rep. 81 ;

S tu k e ly  v. B u tle r , Hob. 168 ;
Tham es a n d  M erse y  M a r in e  In s u ra n c e  

C o m pa n y  v. H a m ilto n  F ra s e r a n d  Co.,
6 Asp. Mar. Law Cas. 200; 57 L. T. 
Rep. 695 ; 12 App. Cas. 484.

C u r. adv. v u lt .

Lord St e r n d a le , M.R.— In  this case a very 
large sum of money depends upon an unin
telligible clause in a charter-party. When I  say j 
unintelligible, I  do not think it would be very 
difficult to interpret it, if we were in a natural 
atmosphere and were at liberty to say what 
we thought it meant, but in matters of this 
kind we are not. We are in an artificial 
atmosphere composed of ejusdem  generis  and 
of vagueness and want of precision in the 
interpretation of exceptions. [His Lordship 
stated the facts and referred to the exceptions 
clause in the charter-party, and continued :] 
The steamer was delayed by a strike which 
prevented her from being discharged, and the 
question is whether the strike is covered by 
that clause which I  have read. Now if I  were 
reading that clause apart from other decisions 
I  do not think I  should have any doubt what
ever as to what it meant, and that when the 
parties started by saying : “ Should the vessel be 
detained by causes over which the charterers 
have no control,” they meant by that to 
define the class of cases which would excuse 
the charterer, and that the other words which 
follow did not deprive them of the protection 
given by those words. But the learned judge 
has held, I  think, two things. He has held 
that the large exception “ by causes over which 
the charterers have no control ” is controlled 
by the ejusdem  generis  doctrine which he 
applies to the following words : “ videlicet, 
quarantine, ice, hurricanes, blockade, clearing 
of the steamer after the last cargo is taken over, 
etc.” as constituting a genus. They strike 
one off-hand as being very dissimilar things, 
but the genus which he says comprehends 
them all is, I  think, this, that they are all the 
effect of a regulated, and ordered action of a 
constituted authority, either human or divine :
_quarantine, the authorities of the port ;
ice and hurricanes, the forces of nature ; 
blockade, the action of an authority ; and clear
ing of the steamer, the action of the customs 
authorities. I  confess that it seems very diffi
cult indeed to find any genus which will include 
all these matters.

Then I  think he has held that, that being so, 
the “ etc.” which follows them must mean 
“ and other like causes.” I  am sorry to say

I  do not agree with either of those views. 
Then he has also, I  think, held that in any event 
the clause is so vague that it does not protect 
the charterer, because it does not come within 
the very well-established doctrine, that if a 
man wishes to bring himself within an exception, 
he must show clearly that the exception applies 
to him.

The first difficulty which I  feel in applying 
the doctrine of ejusdem  generis  to this case is 
that in this case, unlike any other which 
has been cited to us, and from answers given by 
counsel during the argument, I  think, unlike 
any case which is known to any of them, the 
specific words follow the general words and 
do not precede them. In  all the ejusdem  
generis  cases, so far as I  know, the clause 
consists of the enumeration of a number of 
particular things, and then a clause following—
“ and all other causes ” or “ all causes beyond 
the charterer’s control,” and in many of those 
cases it has been held that those general words, 
following a line of particular words, are to be 
read as being of the same kind as the particular 
words. In  some cases it has been held that 
they must not be so read, and the difficulty 
of reconciling the decisions arises from the 
fact that the difference in the wording of the 
clauses where the doctrine has been applied, 
and where it has not, are so minute that it is 
very difficult indeed to trace a principle amongst 
them, but I  have the fact that what was here 
intended by the parties to be the class or genus 
of the events which protect the charterers 
comes first, which makes a great deal of 
difference. I  do not say that you cannot 
apply the ejusdem  generis  rule in any case 
where the general words come first. There is 
no case, however, that I  know of, in which 
it has been so applied, and it is obviously 
very difficult to apply. Therefore, I  think 
that in this case you start with this—that 
the primary thing which the parties were 
contemplating was “ causes over which the 
charterers have no control.” Is that cut down, 
or is that in fact done away with by the words 
which follow ? I  doubt very much whether 
the parties considered the exact meaning .of 
“ videlicet ” or the exact meaning of “ etc. ’ 
when they put those words in. I  am not at all 
sure that they did not think that “ videlicet 
meant the same thing as exe m p li g ra tia .  
They have put it in, and we must interpret 
it as best we can. I  do not think we get much 
assistance, if any, from considering what the 
meaning of the words in question might be 
in classical Latin. I  do not know that charter- 
parties of this description existed in the days 
of classical Latin. I  have ' never seen one, 
nor am I  sure that we get very great help 
from the meaning given in dictionaries such as 
Murray’s Dictionary, which was cited. They 
are used loosely—I  will not say commercially, 
as meaning the same thing—but they are used 
loosely by commercial men without considering 
very accurately what their meaning is.

The argument in support of the learned 
judge’s judgment was put before us, I  think,
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in this way, in stages. I t  was said that if 
there were no exceptions the charterers would 
be liable. I f  the only exception were causes 
beyond the charterers’ control then the 
charterers would be protected. I f  the words 
following “ causes over which the charterers 
have no control,” that is “ quarantine, ice, 
hurricanes, blockade, clearing of the steamer 
after the last cargo is taken over ” stood without 
the “ etc.” that would cut down the general 
words so as to take away the protection, or 
prevent the charterers from being protected. 
The last stage is that the word “ etc.” is too 
vague to do away with the cutting-down 
effect, if I  may call it so, of these particular 
words. I t  was put before us, by the junior 
counsel for the respondents, very clearly and 
ably, but I  do not think myself that that is 
quite the right way to look at the matter. I  
do not think that you can arrive at the inter
pretation of a clause like lliis by cutting it up 
into pieces, and considering each piece by itself, 
and the effect which each piece might have upon 
the other pieces, if the others stood by them
selves at first, and then were joined together. I  
think we must look at the whole clause as it 
stands, and looking at it in that way, in my 
opinion, the governing words are “ causes 
over which the charterers have no control.” 
Then there follows, “ namely, quarantine, ice, 
hurricanes, blockade, clearing of the steamer 
after the last cargo is taken over, etc.” and 
“ etc.” in my opinion, simply means “ and so 
on.” I  think that was suggested by one 
member of the court during the argument. 
Although they are introduced by “ videlicet ” 
and not by exe m p li g ra t ia , I  think all that is 
meant to be done, and all that is done by those 
words is to set out a number of instances 
finishing up with “ etc.” to include others that 
are not named—instances which come under 
the words with which they start— “ causes 
over which the charterers have no control.” 
I f  there be any question of genus here, I  think 
that is the genus, but I  do not think it is a 
question of genus. Those are the governing 
words, and the others are, in my opinion, 
however incorrectly the Latin words may have 
been used, only instances or examples of the 
matters that come under that general clause.

Then the last point that was taken was that 
in any case this was so ambiguous that the 
charterers could not say they were protected 
by it, because a charterer must protect himself 
by unambiguous language. That is a well- 
established doctrine, but it is so difficult to 
know what language is unambiguous.

Perhaps the difficulty is exemplified more 
clearly than anywhere else in R o s in  an d  
T u rp e n tin e  Im p o r t  C o m pa n y  v. Jacobs an d  
Sons (11 Asp. Mar. Law Cas. 231, 260, 363 ; 
101 L. T. Rep. 56; 102 L. T. Rep. 81). 
In  that case the learned judge in the court 
of first instance thought the matter was so 
ambiguous that the exception could not apply. 
One learned judge in the Court of Appeal 
agreed with him, and the two others disagreed, 
and thought it was quite plain. I t  then went

[C t . o f  A p p .

to the House of Lords where one noble and 
learned Lord thought it was too ambiguous 
for the exception to apply, and the four other 
noble learned Lords thought it was quite plain, 
so that it is very difficult indeed to say what is 
ambiguous and what is not, and I  do not think 
any test can be applied, except that of the person 
who is dealing with it. I f  it does not seem 
ambiguous to him, I  am afraid that the only 
thing he can say is— “ I t  may seem ambiguous 
to others, but it does not to me.” That is the 
opinion I  have formed upon this clause. I  
think that, properly looked at, the governing 
idea throughout is this : the charterer is to 
be protected from detention from causes which 
are beyond his control, and that governing 
idea is not got rid of, for the reasons I  have 
given, by the subsequent words. Therefore 
I  think that the appeal should be allowed, and 
it takes the form of answering a question in 
the learned arbitrator’s award in a sense 
different from that in which he answers it. 
The appellants will have the costs of the 
appeal.

W a r r i n g t o n , L.J.— I  am of the same opinion. 
In  the present case the two ships were detained 
by causes over which the charterers had no 
control. Under the charter-party in that 
event the charterers are excused from payment 
of demurrage, and the question raised is whether 
the words of the charter-party by which they 
claim exemption are sufficient to give them that 
exemption. There is no question that there 
has been applied to charter-parties and bills of 
lading an artificial rule of construction which, 
in Scrutton, L.J.’s book (Scrutton on Charter- 
parties and Bills of Lading (9th edit., p. 221), 
is stated in these terms : “ Where specific 
words are followed and amplified by the 
addition of general words, the latter are to be 
confined in their application to things of 
the same kind as the preceding specific words,” 
and, further than that, I  think it has been 
established that where a clause in that form 
is found in such a document as we have to 
construe, the court ought not to depart from 
that which, under the artificial rule, is the 
accepted meaning of such a clause without clear 
and unambiguous words enabling them to give 
another meaning to it.

For the last principle I  refer to the case 
of H e rm a n  v. M o r r is  (35 Times L. Rep. 574) 
in this court— I  shall have something to say 
upon that case presently. In  my opinion 
however, such a construction gives an un
natural meaning to the words used. Ask any 
intelligent person, familiar with the English 
language, what is the meaning of such a clause 
as this which I  am going to read : “ except 
strikes, lock-outs, accidents to railway, 
and also other causes beyond the charterers 
control.” I  think there is no doubt that the 
intelligent lay person, familiar with the English 
language, would say that that excepts all 
causes not within the charterers’ control, 
but the artificial rule says : No, it does not. 
I t  only excepts such causes as are ejusdem  
generis  with those which are expressly specified.

A m b a t i e l o s  v. A n t o n  J u r g e n s  M a r g a r i n e  W o r k s .
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There is also another principle which has been 
expressed by Lord Esher, M.R., in A n d e rson  v. 
A nd e rson  (64 L. J. Q. B., at p. 459 ; (1895)
1 Q. B., at p. 753), which has sometimes been 
applied to such clauses as those to which 
I  have just referred, and that is this. After 
citing a passage from a judgment of Knight 
Bruce, V.-C., in P a rk e r  v. M a rc h a n t (11 L. J. 
Ch. 223 ; 1 Y . & C. 290), he goes on to say 
this : “ Nothing can well be plainer than that 
to show that, p r im d  fa c ie , general words are 
to be taken in their larger sense, unless you 
can find that in the particular case the true 
construction of the instrument requires you to 
conclude that they are intended to be used 
in a sense limited to things ejusdem  generis  
with those which have been specifically men
tioned before.”

Now I  will try to apply those principles to 
the present case. [His Lordship read the 
exception clause and said :] That clause is 
not in the usual form. The usual form is an 
exception of specific cases, followed by general 
words. I t  is admitted that no similar case 
can be found in any of the reports. I  think 
that we are therefore freed from the considera
tions which deter the court from departing 
from the well-known meaning familiar to the 
framers of such documents. That it was that 
consideration which influenced the Court of 
Appeal in H e rm a n  v. M o r r is  (s u p .), to which I  
have already referred, is perfectly plain. I  need,
I  think, only refer to one passage in the judgment 
of Bankes, L.J., but there are similar passages 
in the judgments of both the other Lords 
Justices. The passage in the judgment of 
Bankes, L.J., is this : “ His Lordship thought 
that where the phrase used in the present case 
(without the ‘ etc.’) had, as was the fact, 
obtained a well-known meaning, it was 
necessary for the parties if they wished to 
depart from that meaning to indicate clearly 
the cause by reason of which the defendant 
was to escape liability,” and then he goes on 
to say that the word “ etc.” was not, in that 
case, sufficient so to specify that cause.

Now in the present clause the position of the 
general words seems to me to be most significant. 
I t  indicates that the dominant idea was to 
excuse the charterers from expense for detention 
occasioned by any cause beyond his control. 
That is the first thing that strikes one at once 
in reading this clause. Those general words 
are followed by specific examples of such causes 
introduced by a “ videlicet.” I t  may well be, 
and I  am not concerned to dispute, though I  
do not affirm, that if there had been nothing 
more than the specific examples, without the 
word “ etc.” the passage introduced by the 
“ videlicet ” might have had a limiting effect 
on the preceding words, but those words are 
followed by the symbol for “ et cetera.” The 
expression “ et cetera,” whatever may be its 
dictionary meaning, or whatever may be its 
meaning in classical Latin, unquestionably 
enlarges the list of causes to be included in the 
exception beyond the specified examples. But 
then it is said : True it may enlarge that list 
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of specific causes, but it only enlarges it by 
bringing in causes falling under the same 
category, or the same genus as those specified. 
Supposing that it is so, what is the category 
to which all those causes belong ? I  confess 
that I  can find none except that which would 
bring in the cause of detention in the present 
case, namely, a cause of detention resulting 
from the operation of some force external 
to the charterer, and over which he had no 
control. An attempt was made to bring 
the examples within a narrower category. 
With all respect to the learned counsel who 
argued the case extremely ably, I  cannot myself 
see that these words can be brought under such 
narrower category. I t  is said they -can be 
brought within this description, that they are 
all causes either arising from the operations 
of nature, or arising from the operation of 
constituted authorities ; but what can be more 
different than a cause arising from regulations 
as to quarantine, which are imposed by the 
harbour authorities at the place where the ship 
is supposed to be, and detention arising from 
blockade, which is imposed by the military 
force of some hostile power over that port. 
Really, the only common feature of these things 
that are specified is the operation of some 
external force, either of nature or of man. A 
strike is as much the exercise of force external 
to the charterers as is, for example, quarantine.

In  my opinion, therefore, the attempt to 
restrict the effect of the word “ etc.” as enlarg
ing the specific examples fails, and I  read the 
whole clause as meaning that if the ship is 
detained by causes over which the charterers 
have no control, followed by a specification 
of particular causes, itself followed by an 
expression which would bring in all the other 
causes over which the charterers have no 
control, all such other causes are brought in. 
Then it is said that in order to make the 
exception effectual it must be expressed in 
unambiguous language. All I  can say about 
that is that it strikes me as being perfectly 
unambiguous language. I  think, therefore, 
the appeal ought to be allowed, and the order 
made which my Lord has indicated.

Y o u n g e r , L.J.— The charterers here have, 
under these charter-parties, bound themselves 
to unload two vessels within a fixed period 
of time. Their obligation amounts to an 
absolute and unconditional agreement, for the 
non-performance of which they are answerable 
unless the impediment which prevented them 
from performing it was one covered by the 
exceptions in the charters. The impediment 
in the present case was a general strike of dock 
labourers at Rotterdam, which prevailed from 
the 14th Feb. till the 26th April 1920. I t  
is found as a fact by the learned arbitrator 
that the strike was a cause over which the 
charterers had no control, and that but for 
it the two steamships in question could 
and would have been discharged within their 
lay-days. Each charter-party contains an 
exception. [His Lordship read the clause, 
and continued:] Is that exception, in the

4 H
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circumstances, found by the learned arbitrator, 
so phrased as to release the charterers from 
liability for the delay in unloading due to that 
general strike ? I f  the words of the exception 
had been the words of a will or a conveyance, 
the answer to that question, on principles 
well ascertained in the construction of such 
instruments, would, I  think, have been clear. 
A gift, for instance, of residue expressed in 
general terms, followed by an enumeration 
of various particulars concluding with “ et 
cetera ” is not so phrased as to restrict the 
meaning or effect of the general words. “ The 
subsequent enumeration,” says Sir John 
Romilly in Gover v. D a v is  (30 L. J. Ch., at 
p. 507 ; 29 Beav., at p. 225), “ was merely 
intended to show, that the general statement 
was to extend to and include them, and then it 
goes on with the words, if properly speaking they 
can be called words, ‘ etc., etc.,’ the proper inter
pretation of which is ‘ and all other things.’ ”
“ Such an enumeration,” says Sir William Grant 
in C am bridge  v. R ous  (8 Yes. Jun., at p. 26),
“ under a ‘ videlicet,’ a much more restrictive 
expression, has been held only a defective 
enumeration, not a restriction to the specific 
articles.” “ I t  is, however, incumbent on 
those who would contend for a limited con
struction,” says Knight Bruce, V.-C., in 
P a rk e r  v. M a rc h a n t (11 L. Jour., Ch., at p. 226 ;
1 V. & C., at p. 300), “ to show that a rational 
interpretation of the will requires a departure 
from that which ordinarily and p r im d  fa c ie  
is the sense and meaning of the words.” The 
effect attributed to the general words in these 
cases is explained in another way by Page 
Wood, V.-C., in D ean  v. G ibson, where he 
observes (36 L. Jour. Ch., at p. 659 ; L. Rep. 
3 Eq., at p. 717), that there is a strong presump
tion that a testatrix does not, by using general 
words followed by a specific enumeration, 
intend only to do that which she might have 
effectually done by the specific enumeration 
alone. And the same rule of construction as 
applied to the parcels in a conveyance is very 
clearly set forth in the following passage from 
Williams Saunders (at p. 680), to which counsel 
for the appellants called attention in his 
argument: “ For the natural and proper use 
of a videlicet, says Lord Hobart, is to particu
larise that which is general before, and to 
explain that which is indifferent, doubtful, 
or obscure ; but it must neither be contrary 
to the premises, nor increase nor diminish 
the precedent matter ; and therefore if a man 
seised in fee of Blackacre, Whiteacre and 
Greenacre in D., should grant all his lands in
D., that is to say, Blackacre and Whiteacre, 
yet Greenacre shall also pass by the grant; 
but if lands lying out of D. are added under the 
scilicet, they will not pass. So a videlicet 
may sometimes restrain the generality of the 
former words, where they are not express and 
special, but stand indifferent so as to be capable 
of being restrained without apparent injury 
to them ; as if lands be granted to a man and 
his heirs, that is to say, the heirs of his body, 
it is an estate tail— S tu k e ly  v. B u t le r .”

[Ct . o f  A pp .

These authorities, and they might be indefi
nitely multiplied, demonstrate, I  think, that if 
the form of expression with which we are now 
concerned had been used to make a gift in a 
will, or to describe parcels in a conveyance, 
there could be no doubt as to its proper inter
pretation. And it will be observed that, so 
far, I  have in no way been concerned with the 
application of the ejusdem  generis  rule of 
construction. That rule is not, up to this 
point, under discussion. These authorities 
are directed to the significance which, as. a 
matter of construction, should continue to be 
attributed to the introductory general expres
sion, such as we have in these charter-parties 
notwithstanding the addition of subsequently 
enumerated particulars. One must, however,
I  agree, apply with caution such authorities to 
the construction of similar words in a clause of 
exception in a charter-party. I  apprehend that 
the judicial attitude towards words of exception 
in a charter-party is somewhat different from 
such words in a will. The court requires 
clear words of exception to relieve the charterer 
from his primary liability. And although 
his words were only directly referable to the 
ejusdem  generis  rule, some such construction 
may have been present to Lord Macnaghten’s 
mind when in K n u ts fo rd  S team sh ip  C om pany  v. 
T il lm a n s  a n d  Co., he said (99 L. T. Rep. 399 ; 
(1908) A. C .,  at p. 409) : “ The rule of ejusdem  
generis  applies as laid down in Tham es a nd  
M erse y  M a r in e  In s u ra n c e  C o m pa n y  v. H a m ilto n  
(s u p .), and I  prefer to take the rule on a point of 
that sort from a case which did deal with bills 
of lading and shipping documents rather than 
from cases that dealt with real property and 
settlements.”

I t  so happens, however, that in the present 
case the clauses of exception in these charter- 
parties are not in a common form, and no 
judicial interpretation of such clauses in such 
a connection is forthcoming for our guidance. 
Accordingly, as it seems to me, the authorities 
to which I  have referred are most useful as 
guides to a sound result provided only that 
due attention is paid to the necessity of finding 
in the present case the requisite freedom from 
ambiguity.

Counsel for the respondents, feeling in these 
circumstances the force of the arguments 
against them, directed their arguments, and 
the junior counsel especially directed his 
energies to establishing a construction of 
this exception which would either weaken 
the effect of the general words “ causes over 
which the charterers have no control ” or 
would suffice to neutralise their effect altogether. 
The first result counsel sought to attain by 
seeking to apply to these words the ejusdem  
generis  rule, transposing their position from the 
place which they occupy to the end of the clause 
so that the clause would read : “  Should the 
vessel be detained by quarantine, ice, hurri
canes, blockade, clearing of the steamer after 
the last cargo is taken over, etc., or causes 
over which the charterers have no control,’ 
and he was, in relation to a clause so framed,

A m b a t ie l o s  v .  A n t o n  J u r g e n s  M a r g a r in e  W o r k s .
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able to point to the decision of this court in 
H e rm a n  v. M o r r is  (s u p .), in which the court did 
apply the ejusdem  generis  rule to the genera1 
words. But in my opinion such a transposition 
of words is not permissible for the purpose 
of introducing that rule, when the rule has no 
application to the words in the place in which 
they stand. And to the words, placed as they 
are, the rule does not, I  think, apply. I t  is 
necessary , as it seems to me, for its application, 
that the specific words must be followed and 
amplified by the addition of the general words. 
The rule does not apply to general words 
where they precede or introduce the specific 
enumeration. This view of the matter dis
penses with the necessity of further considering 
the case of H e rm a n  v. M o r r is  (su p .), on which so 
much reliance was placed. I  would only observe 
with regard to it, that if reference be made to 
R icha rdson  v. S am ue l &  Co. (su p .), on which it 
was avowedly rested, and the words there used 
are considered, and the importance attributed, 
at least by Collins, L.J., to the presence amongst 
them of the word “ other ” which is to be 
found neither in H e rm a n  v. M o r r is  (su p .) nor 
in the present case, it will become doubtful 
whether the decision in H e rm a n  v. M o r r is  
(sup .) is of general application. I  would 
observe also with regard to Re A ll is o n  an d  
R ich a rds  (20 Times L. Rep. 584), in which the 
word “ other ” was also absent from the clause 
in question, that in effect was really considered 
by the court to be introduced by reference 
to another clause in the instrument where it 
was duly inserted. In  my opinion, therefore, 
this point does not avail the respondents.

But next it was contended that these general 
words to which I  have referred might here in 
construction be ignored ; and the learned 
judge in his judgment has, in effect, ignored 
them and has found the entire ambit of the 
exception to be included in the events specific
ally enumerated. To the criticism of Page 
Wood, V.-C., on such a construction to which 
I  have already alluded, I  may again refer. 
I t  seems to me to be distinctly in point. The 
argument suggests that the draftsman of the 
exception has only succeeded in saying the 
same thing twice over. That is not an easy 
proposition to accept in any case of construction. 
I t  presents in this case the additional difficulty 
that the enumerated particulars are to be 
looked at. Although, as to all of them, 
they may be correctly, although not very 
aptly, included in “ causes over which the 
charterers have no control,” they would, as 
to four out of five of them, be much more 
naturally described otherwise as, for example, 
acts of God or of the King’s enemies ; and as 
they and not other events more immediately 
apposite are selected for illustration of the 
general words, the object suggested to my mind 
by their use is not that suggested by counsel 
for the respondents, but that it is intended 
by the selection of these items, somewhat 
remote from the general expression, to show 
that even they are included in the phrase. 
In  my view the words are really words of

exemplification, the words “ et cetera ” being 
equivalent to the words “ and so on ”—  
a fair meaning, I  think, in this connection, of 
the words, and well justified as a permissible 
meaning to attribute to them.

The result, to my mind, is that with sufficient 
clearness “ causes over which the charterers 
have no control ” are in these charter-parties 
and without qualification causes which excuse 
the charterers from liability.

In  the view I  take of the case it is unnecessary 
for me to deal specifically with the words “ et 
cetera ” as words which may introduce the 
ejusdem  generis  rule. I  will only say that the 
words have in many cases in Chancery been
held to have that effect. , , „A p p e a l a llow ed.
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T h e  S h r o p s h i r e , (a )
APPEAL FROM THE PRIZE COURT AND ADM IRALTY 
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P ra c tice— In te rro g a to r ie s— In fo rm a t io n  sought 
on m atte rs n o t a lleged—A d m is s ib i l i ty .

In te rro g a to r ie s  w h ich  a im  a t fu rn is h in g  a p la in t i f f  
w ith  p ro o f  o f  a cause o f  a c tio n  n o t a lleged in  
the p le a d in gs , o r w ith  know ledge o f  the defen
dan ts ’ in fo rm a tio n  on m atte rs  n o t re q u ire d  to 
be p leaded  by them , are  bad a n d  w i l l  n o t be 
allow ed.

The p la in t i f f s  were the owners o f  the s team sh ip  S. 
The defendants were two f irm s  o f  s h ip  re p a ire rs  
who were em ployed by the p la in t i f f s  to re p a ir  
the S. W h ils t  re p a irs  were be ing c a rr ie d  o u t 
by the defendants a f i r e  broke o u t on board, 
a n d  the S. w as damaged. I n  an  a c tio n  by the 
p la in t i f f s  to recover f o r  the damage to the S. i t  
was alleged in  the statem ent o f  c la im  th a t the 
f i r e  w as caused by unscreened candles used by  
the defendants ' w o rkm en . B y  th e ir  defence 
defendants a d m itte d  th a t the S. was in  th e ir  
hands a n d  u n d e r th e ir  c o n tro l f o r  re p a irs .  
T he y  also a d m itte d  th a t the f i r e  took p lace  a n d  
denied negligence, b u t p u t  fo rw a rd  no e xp la n a 
tio n  o f  the cause o f  the f i r e .  T he  p la in t i f f s  
ob ta ined  leave to de live r in te rro g a to rie s  re la tin g  
to the alleged use o f  the candles, bu t the re g is tra r  
refused leave to de live r the fo l lo w in g  in te r ro 
g a to ry  : “ W h a t do yo u  say w as the cause o f  
the f i r e ?  ”

H e ld , tha t as the in te rro g a to ry  appeared  to be 
fra m e d  w ith  the object o f  co m p e lling  the defen
dants to set u p  an  a ffirm a tiv e  case, o r, a lte r
n a tiv e ly , to disclose th e ir  defence to the p la in t i f f  s’ 
case, i t  w as p ro p e r ly  d isa llow ed .

D e c is io n  o f  the P re s id e n t a ffirm ed .

S u m m o n s  a d jo u r n e d  i n t o  c o u r t .
The plaintiffs were the Federal Steam

Navigation Company, and the defendants were
(a) Reported b y  F itzr o y  Cowper and Geo ffr ey

H utch in son , Esqrs., Barristers-a t-Law .
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Messrs. G. and R. Green, and Silley Weir 
Limited, two firms of ship repairers. The 
plaintiffs’ claim was for damage caused to their 
steamer S h ro p sh ire , which took place on board 
whilst the defendants were carrying out repairs 
upon her in the ship repairing yard of one of 
them at Falmouth. By their statement of 
claim the plaintiffs alleged that the fire was 
caused by unscreened candles used by the 
defendants’ workmen. The defendants by 
their defence admitted that the fire took place 
whilst the S h ro p sh ire  was being repaired by 
them. They denied negligence, but put forward 
no explanation of the cause of the fire.

The plaintiffs obtained leave to deliver 
eleven interrogatories relating to the alleged 
use of the candles, but the registrar refused 
leave to deliver the following interrogatory. 
“ 12. What do you say was the cause of the 
fire ? ” The plaintiffs appealed from the 
decision of the registrar hy summons, which 
was adjourned into court.

G. S t. C . P ilc h e r  for the plaintiffs.
H .  G. R obertson  for the defendants.
M a y  8.— Sir H e n r y  D u k e , P.— The plaintiffs 

employed the defendants to execute repairs in a 
ship. The defendants were impliedly bound 
to use due care and skill in the employment. 
Fire broke out on board the ship during the 
execution of the repairs and caused damage 
and loss to the plaintiffs. They bring this 
action to recover damages and allege that the 
fire was due to the failure of the defendants to 
exercise due care and skill, and that the defen
dants their servants or agents, negligently 
caused or allowed the fire to break out. Particu
lars of the negligence are given in the state
ment of claim. The defendants deny the 
allegations and deny that the fire was caused or 
allowed by reason of the alleged, or any, 
negligence on the part of them or their servants 
or agents. The plaintiffs applied in the 
registry for leave to administer twelve inter
rogatories to the defendants, eleven of which 
are directed to establish the specific allegations 
contained in the statement of claim by requiring 
the defendants to make oath as to the truth of 
the matters alleged, and as to what they allege 
to be the truth in regard to the matters so 
alleged and in question. The twelfth of the 
proposed interrogatories is : “ What do you 
say was the cause of the said fire ? ” I t  was 
disallowed by the registrar, and on appeal I  
thought that it was rightly disallowed. I f  
the interrogatory is to be regarded as being 
directed to the plaintiffs’ case it  is a question 
by way of cross-examination. I f  it is directed 
to the defendants’ case it is not framed to elicit 
the truth as to any particular allegation of 
either party.

The defendants do not set up any affirmative 
case, and the plaintiffs have covered by their 
specific questions the case on which they 
found their claim. On the whole, it seems to 
me to come within a principle which was 
applied by Sir Robert Phillimore in The R a d 
n o rs h ire  (43 L. T. Rep. 319 ; 4 Asp. Mar. Law

Cas. 338 ; 5 Prob. Div. 172), and by the Court 
of Appeal in H ooton  v. D a lb y  (96 L. T. Rep. 537 ; 
(1907) 2 K. B. 18), and to be an interrogatory 
of a vague kind intended by its general form to 
elicit information in the hope that it may furnish 
the plaintiffs with proof of a cause of action 
not at present alleged, or with information as 
to the defendants’ information on matters not 
required by the rules to be pleaded by them, 
but probably capable of use at the trial.

S um m ons d ism issed, w ith  leave to appea l.
The plaintiffs appealed.
A .  T . M i l le r ,  K.C. and P ilc h e r  for the appel

lants.
R . A .  W r ig h t, K.C. and 77. G. Robertson for 

the respondents.
W a r r i n g t o n , L.J.— This interrogatory was 

apparently framed with the object of com
pelling the defendants to set up an affirmative 
case, or, alternatively, to disclose their line of 
defence to the plaintiffs’ attack. In  either 
case, I  do not think that it was a proper ques
tion to deliver. The observations of Cozens- 
Hardy, M.R. in H o o to n  v. D a lb y  (96 L. T. Rep. 
537 ; (1907) 2 K. B. 18), to which the President 
referred, show the impropriety of allowing an 
interrogatory which is directed to no part of 
the plaintiffs’ case, and which does not tend to 
disprove the case of the defendant. The 
appeal must therefore be dismissed.

Y o u n g e r , L.J. c o n c u r r e d .

A p p e a l d ism issed.

Solicitors : for the plaintiffs, W . A .  C ru m p  
and Son ;  for the defendants, D eacon  and Co.

HIGH COURT OF JUSTICE.

K IN G ’S BENCH D IV IS IO N .
M a rc h  17 a n d  24, 1922.
( B e fo r e  B a i l h a c h e , J . )

F e d e r a t e d  C o a l  a n d  S h i p p i n g  C o m p a n y  
L i m i t e d  v. T h e  K i n g , ( a )

C h a rte r -p a r ty — Defence o f  the R ea lm  — C oa l 
s tr ike — D e te n tio n  o f  s h ip  lo a d in g  coal—  
A d m ira l ty  orders— C la im  by charterers f o r  
com pensation— C la im  a g a in s t the C row n—- 
Reg. 3 9 b b b  Defence o f  the R ea lm  R eg u la tio ns— 
In d e m n ity  A c t 1920 (10 &  11 Geo. 5, c. 48), 
s . 2 .

I n  1920 the s u p p lia n ts  were engaged in  c a rry in g  
coal f r o m  S ou th  W ales f o r  the F re n c h  ra ilw a y s .  
B y  a tim e  c h a rte r-p a rty  they h a d  h ire d  the 
steam ship  N., the ra te  o f  h ire  be ing  2791. a day. 
I n  Oct. 1920 the steam sh ip  N . w as a t C a rd if f  
lo a d in g  coal f o r  N an te s . She ha d  n e a rly  
f in is h e d  lo a d in g  when the coal s tr ik e  broke ou t. 
The n a v a l tra n s p o rt officer, a c tin g  under  
A d m ira l ty  in s tru c tio n s  g ive n  by v ir tu e  o f  th e ir  
pow ers u n d e r E m ergency R e g u la tio n  3 9 b b b , 
ordered the N. to go ou t to B a r ry  R oads an d  
l ie  there a n d  w a it  f o r  fu r th e r  orders. The

(a) Reported by T . W . M organ , Esq., B arris te r-a t-Law .
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vessel w as de ta ined  in  B a r r y  R oads fo r  
eighteen days, a n d  w as then a llow ed  to 
proceed on her voyage to F ra n c e . The  
s u p p lia n ts  then a p p lie d  to the s h ip p in g  
con tro lle r f o r  com pensation  f o r  the de tention, 
f o r  bunker coal b u rn t w h ile  w a it in g  f o r  orders, 
ex tra  wages a n d  other expenses a r is in g  
by reason o f  the de ten tion . The  s h ip p in g  
co n tro lle r re p lie d  tha t, as the vessel had  not 
been a c tu a lly  u n d e r re q u is it io n , he cou ld  no t 
p a y  a n y  com pensation . T he  s u p p lia n ts  there
u p o n  brought a  p e t it io n  o f  r ig h t  c la im in g  
f r o m  the C row n  damages f o r  the de ten tion  o f  
th e ir  vessel. T he y  alleged tha t they were 
requested by the A d m ira l ty  to le t the N. l ie  in  
B a r ry  R oads an d  th a t they assented, a n d  tha t 
f ro m  such request a n d  assent there arose an  
im p lie d  p ro m ise  by the A d m ira l ty  to in d e m n ify  
them  aga ins t loss. O n beha lf o f  the C row n  
i t  was contended tha t there was no con tract 
whatever between the C row n  a n d  the s u p p lia n ts .  
Reg. 3 9 b b b  p ro v id e s  f o r  the p a ym e n t o f  com
p e n sa tio n  f o r  a req u is it io n e d  sh ip  bu t n o t f o r  
a s h ip  u n d e r orders o r de ta ined  as the N . was. 
The s u p p lia n ts  were n o t in  possession o f  the 
vessel n o r h ad  they a lie n  on her. T he y  had  
o n ly  a con tra c tu a l r ig h t  to o rder her m aster to p e r 
fo rm  voyages w ith  her f o r  th e ir  benefit a n d  p ro f it .  

H e ld , (1) th a t there was no im p lie d  con trac t 
w ith  rega rd  to the p a y m e n t o f  com pensation  
f o r  the loss due to the de tention o f  the s h ip  ;
(2) tha t the s u p p lia n ts  had no r ig h t  o f  compensa
t io n  u n d e r reg. 3 9 b b b  o r a t comm on la w , a n d
(3) tha t i f  the s u p p lia n ts  were e n title d  to a n y  
com pensation u n d e r the In d e m n ity  A c t  1920, 
th e ir  o n ly  t r ib u n a l was the one set u p  by tha t 
A c t, na m e ly , the Defence o f  the R ea lm  Losses 
C om m iss ion .

P e t i t i o n  of r i g h t .
The suppliants, who were time-charterers 

(hot by demise) of the steamship N o rb u rn ,  
claimed, by petition of right against the Crown, 
50001. by way of compensation for the detention 
of the steamship N o rb u rn .

In  1920, during a coal strike in this country, 
the steamship N o rb u rn  was at Cardiff loading 
coal for Nantes in France. She had nearly 
completed loading when the coal strike broke 
out in Oct. 1920. The vessel had been chartered 
by the suppliants on time charter at 2791. 
a day, and they employed her in carrying 
coal for the French state railways.

When the strike broke out the naval transport 
officer at Cardiff, acting under Admiralty 
orders under the Defence of the Realm Regula
tions, ordered the steamship to go out to Barry 
Roads to await orders. The steamship obeyed, 
and after being detained out in Barry Roads 
for eighteen days, she was allowed to proceed. 
The suppliants thereupon applied to the ship
ping controller for compensation for detention, 
for the bunker coal burnt while waiting lor 
orders, for extra wages and for other out
goings. The shipping controller replied that 
as the steamship had not been actually under 
requisition, he could not pay anything, dhe 
suppliants thereupon brought this petition

[K.B. Div.

of right claiming over 50001. from the Crown 
in respect of the eighteen days’ detention in 
Barry Roads.

L e  Quesne (R . A .  W r ig h t, K.C. with him) 
for the suppliants.—There is an implied 
promise to indemnify the suppliants against 
the loss sustained by them in complying with 
the request of the Admiralty. Where the 
subject has been deprived, even for a time, of 
his property there must be a right to compensa
tion. See :

L o n do n  a n d  N o rth -W e s te rn  R a ilw a y  C om 
p a n y  v. E va n s , 67 L. T. Rep. 630 ; (1893) 
1 Ch. 16 ;

C e n tra l C o n tro l B o a rd  v. C annon  B re w e ry  
C om pany, 121 L. T. Rep. 361 ; (1919) 
A. C. 744.

Sir E rn e s t P o llo ck  (A.-G.) and G. W . R icke tts  
for the Crown.— In this case the Admiralty 
were acting in the national interest in time of 
emergency. There is no contract express or 
implied to support the suppliants’ claim for 
compensation. Their only remedy is to proceed 
before the War Compensation Court under 
the Indemnity Act 1920. See :

E ll io t t  S team  T u g  C o m pa n y  v. S h ip p in g  
C o n tro lle r, ante, p. 78 ; 126 L. T. Rep. 
158 ; (1922) 1 K. B. 127.

R . A .  W r ig h t, K.C. replied.
C u r. adv. v u lt .

M a rc h  24.— B a i l h a c h e , J. read the follow
ing judgment.— The suppliants in this case 
claim compensation from the Crown in the 
following circumstances. In  Oct. 1920, the 
steamship N o rb u rn , which was on time charter 
to the suppliants (not by demise) was loading 
coal in Barry Dock for carriage to Nantes. 
The coal strike was in progress and the naval 
transport officer at Cardiff, acting for the 
Admiralty and within the scope of his authority, 
ordered the master to leave the docks and take 
his ship into the roads to await further orders. 
I t  was thought that the coal might be wanted 
for some ill-supplied British port.

The N o rb u rn  had not quite completed her 
cargo, and the master requested the transport 
officer to put his orders into writing, which he 
did in a letter dated the 18th Oct. The 
N o rb u rn  was kept waiting in the roads until 
the 4th Nov., and was then allowed to proceed 
on her voyage. The suppliants have been 
obliged to pay the chartered hire for the eighteen 
days’ detention, amounting to some 5000/., 
and they claim to recover either this sum, or 
at any rate some sum of money, by way of 
compensation for the loss suffered by them 
in consequence of the master obeying the 
Admiralty orders, as he was bound to do.

The suppliants say that they were requested 
by the Admiralty to let the N o rb u rn  lie in 
Barry Roads at its disposal, and that they 
assented, and that from such request and assent 
there arises an implied promise to indemnify 
them against the loss thereby sustained. I f  
this was the correct view to take of the facts, 
I  should consider the claim of the suppliants

F e d e r a t e d  C o a l  a n d  S h i p p i n g  C o m p a n y  L i m i t e d  v . T h e  K i n g .
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well founded, and this court competent to 
entertain it. Unfortunately for the suppliants, 
I  see two objections to this view of the case 
either of which is fatal to their claim. In  
the first place the instructions given to the 
master of the N o rb u rn  were not a request 
but an order justified under reg. 39b b b . The 
so-called assent of the suppliants was obedience 
to an order which they were powerless to 
resist. From such facts no implied contract 
arises : (see the speech of Lord Dunedin in 
A tto rn e y -G e n e ra l v. B e  K e y s e ts  R o y a l H o te l 
L im ite d , 122 L. T. Rep. 691 ; (1920) A. C., at 
p. 523 ; and that of Lord Atkinson in the same 
case, 122 L. T. Rep. 691 ; (1920) A. C., at 
p. 533, and the authorities cited by him.)

Secondly, if the Admiralty instructions 
are to be treated as a request, and the obedience 
of the master as an assent, the request was to 
the master as having control of the ship for 
his owners, and not as being under the directions 
of the time-charterers as to her cniis foments 
What was wanted was the ship? mid T h e  
contract, if any, was between the Admiralty 
and the owners. Of the time-charterers the 
Admiralty knew nothing and cared less. Before 
leaving the first contention of the suppliants 
I  ought perhaps to say why I  should have 
entertained a claim based on contract if I  
thought that it could be sustained. Reg. 39b b b  
makes provision for compensation” for a 
requisitioned ship, but none for a ship under 
orders or directions, as was the N o rb u rn  ■ 
and I  take the law to be that where a case for 
compensation is made out, and no exclusive 
existing method of preferring the claim is 
prescribed, the courts are open.

The suppliants’ alternative way of putting 
their claim is this : They say that they were 
deprrved of the use of the N o rb u rn  for eighteen 
days by the exercise of the powers conferred 
on the Admiralty by the regulation, and they 
say that the principle of law, often laid down, 
that an intention to take away the property 
of a subject without giving him a legal right 
to compensation for the loss of it, is not to be 
imputed to the Legislature unless that intention 
is expressed in unequivocal terms, and that 
the principle applies whether the property 
is taken away altogether or only for a time 
and they ask me to apply this principle to 
their case.

Here again there is a fatal obstacle in the 
suppliants’ way. I t  is to be observed that the 
principle which I  have stated in the words 
of Lord Atkinson in the case of C e n tra l C o n tro l 
B o a rd  v. C annon  B re w e ry  C o m pa n y  (121 L. T. 
Rep. 361 ; (1919) A. C., at p. 752), is confined 
to property, lhe suppliants had no property 
in the N o rb u rn . They were not in possession 
of her. Their charter-party was not by demise, 
lney had not even a lien upon her. They 
merely had a contractual right to order her 
master to perform voyages with her for their 
benefit and profit. To such rights the principle 
of law on which the suppliants rely has no 
application. The use or abuse by a third party 
of a chattel over which such rights exist, and

[ N a v a l  P r i z e  T r i b .

the consequent injury to those rights give rise 
to no claim at law by the persons possessing 
such rights. I f  authority were wanted for 
this well-settled proposition, it will be found 
m the judgment of Scrutton, L.J., in E ll io t t  
Steam  T u g  C o m pa n y  v. S h ip p in g  C o n tro lle r  
(an te , p. 78 126 L. T. Rep. 158 ; (1922) 1 K. B.
127), and the cases there cited by him, and 
particularly in the judgment of Blackburn, J„ 
in C attle  v. S tockton  W a te rw o rks  C o m pa n y  130 
L. T. Rep. 475 ; L. Rep. 10 Q. B. 453).

The conclusions at which I  have arrived are : 
(1) There was no implied contract ; (2) there 
is no right to compensation under reg. 3 9 b b b . 
or at common law. These conclusions dispose 
of the case in favour of the Crown, but as the 
Indemnity Act 1920 (10 & 1 1  Geo. 5, c. 48) 
was pleaded and referred to, I  think it right to 
say that, as I  read that Act, claims founded 
on contract are excepted from its operation 
and left to the courts. Further, notwithstand- 
mg my second conclusion,. it may be that 
sect. 2, sub-sect. 1 (b) of the Act of 1920 gives 
the suppliants some right to compensation. 
I f  it does, their only tribunal is that provided 
by the Act, namely, the Defence of the Realm 
Losses Commission. There will be judgment 
for the Crown with costs.

J u d g m e n t f o r  the C row n .
Solicitors : for the suppliants, B o tte re ll and 

R o ch e ; for the Crown, S o lic ito r  to the B o a rd  o f  
T ra d e . J

IWapal (Prise tribunal.

A p r i l  5 a n d  7, 1922.
(Before Lord P h i l l i m o r e , Sir Guy  F l e e t w o o d  

W i l s o n , and Admiral Sir D o v e t o n  
S t u r d e e . )

T h e  C a n a d i a . (a)
N a v a l P r iz e  F u n d - N e u t r a l  s h ip  ordered in to  

p o r t  f o r  e x a m in a tio n — Loss o f  s h ip  a n d  cargo  
— S h ip  a n d  cargo n o t lia b le  to condem nation—  

([ t t ''n ence o f  the p r iz e  crew— N egligence o f  the 
s h ip  s m aste r— C la im s  by the owners—A d m is 
s io n  o f  l ia b i l i t y  by  the A d m ira l ty — M o n e y  p a id  
i n  settlement— A m o u n t chargeable on the N a v a l 
P r iz e  F u n d — N a v a l P r iz e  A c t 1918 (8 &  9 
Geo. 5, c. 30), sched. p a r t  I I . ,  p a r .  5.

The  C., a  n e u tra l vessel, ivas stopped by a B r it is h  
c ru is e r a n d  sent in to  p o r t  u n d e r a p r iz e  crew  
f  or e x a m in a tio n . B y  an  e rro r o f  the n a v ig a tin g  
officer she was lost before reach ing  the e x a m in a 
t io n  p o rt.  I t  subsequently appeared  th a t the 
cargo on board  the C. w as no t con traband , tha t 
the C. h a d  n o t com m itted  a n y  u n -n e u tra l act, 
a n d  th a t i f  she had  reached p o r t  she w o u ld  
have been released a fte r e x a m in a tio n . C la im s  
by  the n e u tra l owners f o r  the loss o f  the C. a nd  
her cargo were e ve n tu a lly  a d m itte d  by the 
G overnm ent, a n d  c e rta in  sum s were p a id  to 
them  in  com pensation . The  T re a s u ry  c la im ed  
to  have these sum s charged on the N a v a l P r iz e

(a) Reported by Gko ffkey  H utchixson, Esq , B a rris te ra t- L r.u .

T h e  C a n a d i a .
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N a v a l  P r iz e  T r ib .]

F u n d  under p a r t  I I .  (5) o f  the schedule to the 
N a v a l P r iz e  A c t 1918 (8 &  9 Geo. 5, c. 30), 
w h ich  p ro v id e s  th a t there s h a ll be charged on  
a n d  payab le  ou t o f  the N a v a l P r iz e  F u n d  
“ costs, charges, expenses a n d  c la im s  w h ich  the 
t r ib u n a l consider m a y  reasonab ly be treated, 
h a v in g  rega rd  to the p r in c ip le s  a n d  p ra c tice  
heretofore observed by p r iz e  courts , as being  
costs, charges, a n d  c la im s  w h ic h , ha d  there 
been a g ra n t o f  p r iz e  to cap tors, cap tors w o u ld  
have been lia b le  to p a y .”

A t  the h e a rin g  i t  appeared th a t the loss o f  the C. 
was due to her speed h a v in g  been in a ccu ra te ly  
g iven  to the P r iz e  officer by her m aste r, a n d  no t 
to the negligence o f  the P r iz e  officer.

H e ld , th a t an  u n c o n d it io n a l a d m iss ion  o f  l ia b i l i t y  
by the G overnm ent d id  n o t constitu te  b in d in g  
a n d  un -rebu ttab le  evidence th a t there w as a 
l ia b i l i t y ,  n o r  re lieve the N a v a l P r iz e  T r ib u n a l  
o f d e te rm in in g  f o r  themselves w hether a  c la im  
w as to be treated as one w h ich  the captors  
w o u ld  have been lia b le  to p a y  h a v in g  rega rd  to 
the p r in c ip le s  a n d  p ra c tice  heretofore observed 
by p r iz e  courts . B u t  in  v iew  o f  the d if f ic u lty  o f  
de fend ing  the case in  the P r iz e  C ou rt, a n d  o f  
the fa c t  th a t the a d m iss ion  o f  the G overnm ent 
had  p e rh a p s  saved the fu n d  f ro m  a n  adverse 
dec is ion , such su m  as m ig h t reasonab ly have 
been p a id  to effect a  settlement ought to be 
charged on the P r iz e  F u n d . H a l f  the sums  
p a id  ordered to be charged on the P r iz e  F u n d .  

C l a i m  b y  the Exchequer that certain sums paid 
to the owners of the Danish steamer C a n a d ia  
and her cargo, which were lost in March 1915 
whilst being taken into Kirkwall by a prize 
crew from H.M.S. H i la r y ,  were chargeable on 
the Naval Prize Fund.

W y lie  for the Exchequer.
Sir R . I I .  B .  A c la n d , K.C. and D a rb y  for the 

Fleet.
A p r i l  7.—Lord P i i i l l i m o r e  delivered the 

following written judgment of the Tribunal : 
This case has given the Tribunal considerable 

difficulty. I t  is a claim on behalf of the 
Exchequer that the sum of 145,4881. being the 
sum total of payments made to the owners and 
underwriters of the C a n a d ia , and her cargo, and 
to and for the crew, together with some further 
items not yet ascertained, be declared to be a 
charge on the Naval Prize Fund under par. 5, 
Part I I . ,  of the schedule to the Act.

The C a n a d ia  was a Danish vessel bound on a 
voyage from Galveston, Texas, with a cargo of 
cotton and flour, destined for Christiania and 
Gothenburg. She was stopped in the North 
Atlantic on Thursday the 11th March 1915, by 
the British cruiser H ila r y .  An officer and six 
men were sent on board her, with orders to 
take her into Kirkwall, and instructions to 
reach their destination by steering north of 
Fair Island, between the Orkneys and the 
Shetlands, and then turning to the southward. 
The first course steered was in a general way 
east magnetic. On the following day, the 
12th, land was sighted about 4.30 p.m. and 
a bearing of Noup Head was taken, and after 
the ship” had run a certain distance on her
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course a second bearing was taken, which, if 
the speed of the ship was accurately known, 
would give the distance from the land. The 
weather then became thick, and soundings 
were taken from time to time. These, how
ever, owing to the configuration of the sea 
bottom, would be in fact of little use. At 
7.10 the Prize officer reckoned that he had got 
abreast of or past Fair Isle and could haul 
away to the south-east. But, as it turned out, 
this could not have been the case, for about 
8 .4 5  land was seen close ahead, and notwith
standing every effort the vessel struck on Fair 
Isle and became with her cargo a total loss. 
The ship’s and prize crews escaped with their 
lives largely owing to the skill and coolness 
of the Prize officer, Captain Herbert Spencer. 
As it turned out, the cargo on board the 
C a n a d ia  was not contraband and she had not 
committed any un-neutral act, and if she had 
reached Kirkwall she would have been released 
after examination.

Claims were put forward by the Danish 
Government for compensation to the owners 
of the ship and cargo. At first the Admiralty 
refused to admit liability, but on the 5th Feb. 
1916, they agreed to pay any reasonable claim 
which should be put forward, and thereafter 
paid sums already mentioned.

The question which we propose first to con
sider is whether the loss was due to the negligent 
navigation of the Prize officer, so as to bring 
the case within the principles laid down by 
Sir William Scott in D e r M o h r  (3 C. Rob. 129 ; 
4 C. Rob. 314) and in The W il l ia m  (6 ,C. Rob. 
316) and, if the old law had to be applied, make 
the captor, and now, therefore, the Naval 
Prize Fund, liable for the loss. The loss was, 
no doubt, due to an error as to the position of 
the ship when her course was altered to the 
south-east at 7.10 p.m. The chart traced by 
Commander Sutcliffe and the other facts 
before us show that this must have been the 
case, and there were three factors in this error. 
The ship was probably nearer Noup Head, and 
she did not run on her course so far as was 
assumed, and the allowance for the strength 
and set of the tide was insufficient.

As regards this last point, counsel for the 
Fleet submitted that there was no negligence 
on the part of the prize officer, as he had no 
chart to guide him but the one which the 
master of the C a n a d ia  possessed, which was 
one taking in the seas round the whole of 
Great Britain, and on much too small a scale 
to be useful for this purpose, and, in fact, 
having no notes upon it as to the set of the 
tides. I f  this was the only defence for the 
navigation of the ship it is to be doubted 
whether the tribunal could accept it. To 
begin with, there was a proper chart in the 
H ila r y ,  and the officer probably might have 
examined it and taken notes from it before he 
boarded the C a n a d ia . And assuming the 
absence of sufficient charts on the H i la r y  so 
that the officer could not be supplied with one 
though that might exonerate the officer and 
the captain of the H i la r y  from blame, it would

T h e  Ca n a d ia .
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only throw the blame further back, and the 
neutral powers might rightly complain that 
their ships were sent into dangerous positions 
without the officers being provided with proper 
charts. As to the principle of law, reference 
might be made to our judgment in T he  Oregon  
(1921) P. 224) and to T he  Ostsee (Spinks, 170), 
and the cases there cited. But the conclusion 
to which we have ultimately come renders it 
unnecessary to consider this question of charts.

In  our view, there would have been no mis
fortune if the speed of the ship had been 
correctly given by the master. I t  was upon him 
that for this purpose the prize officer had to 
rely, and he appears to have given the speed as 
nine and a half knots according to his patent 
log. First of all on this speed the distance off 
Noup Head was calculated, and, secondly, 
the spot at which it would be safe to turn to 
the south was determined. Now Commander 
Sutcliffe’s marked chart and statement show 
that the vessel cannot have arrived at that 
spot, and that to bring about the stranding it 
is necessary to infer that the speed was not 
more than seven knots. The ship, therefore, 
was nearer the land on the starboard hand 
than she was judged to be, and she had not 
reached a position when it would be safe to 
turn to the south. Assuming that the officer 
did not make sufficient allowance for the set 
of the tide, still there would have been no loss 
if the ship’s speed had been rightly given. 
Therefore we do not consider that there was 
negligence on the part of the prize officer. 
Some other suggestions were made against him, 
the Danish captain for instance complained 
that he stood on at night into dark and danger
ous waters. In  our view it was as between 
various dangers, including those from sub
marines, the safer course. In  conclusion we 
may add that the charge of negilgence was but 
faintly made by the counsel for the Exchequer.

A second question then arises. Does the 
act of the Admiralty in admitting liability 
for the loss make the money paid a charge 
upon the Naval Prize Fund ? A t the time 
when the admission was made the legal 
position as to naval prize was the same as 
when the settlement was made, in The Oregon  
(s u p .)— i.e ., before the passing of the Naval 
Prize Act—and as we said in The Oregon (sup .)  
‘‘ At  a time when no one had any interest 
in prize money except the Crown, and when, 
therefore, the officers of the Crown were 
able, and, indeed, bound on behalf of the 
Crown, to make such conditions and arrange
ments as they might think upon the whole 
reasonable.” No doubt the Danish claim 
was a difficult one to meet. The ship was

an innocent neutral, and was navigated 
under the charge of the British officer when 
she was lost. I f  any proceedings had been 
taken on behalf of the Danish claimants the 
burden of discharging the officer from negligence 
would have lain upon the Crown, and the case 
would be obviously one for compromise, if 
by such compromise a substantial portion, say, 
for example, 50 per cent., of the damages could 
have been saved. Such a compromise would 
have been reasonable, and we should have 
upheld it. But while upholding the power of 
the officers of the Crown to protect the Prize 
Fund by reasonable settlements, as we did in 
the case of T he  Oregon (s u p .)  we are not pre
pared to say that an unconditional admission 
or surrender without any q u id  p ro  quo would 
constitute binding and unrebuttable evidence 
that there was a liability, or relieve us from the 
duty of determining for ourselves whether it is 
in fact a claim which, having regard to the 
principles and practice heretofore observed by 
the Prize Courts, may reasonably be treated 
as one which the captors would have been liable 
to pay.

We therefore cannot allow this claim in 
full. On the other hand, if no settlement 
had been made the claimants might, as they 
were invited in the early stages of the pro
ceedings to do, have prosecuted their claim 
in the Prize Court. Then, the case, being a 
difficult one, and the captors starting with 
so much legitimate prejudice against them, 
might have ended unfavourably. The act 
of the Government in admitting liability has 
saved the Prize Fund from such a decision.

On the whole, we have thought that we 
ought to treat this case as one in which we can 
allow as a claim the sum at which it would 
have been reasonable to purchase the release 
of a disputed claim, and that the claim may 
therefore stand for half the amount already 
paid and half any further sum which may 
have to be paid. As to this further sum, we 
should remark that it is not very easy to see 
how it can arise, and that at any rate by this 
time the items of it ought to be known, and 
should be put forward by the Exchequer for 
consideration by the advisers of the Fleet 
forthwith.

We declare, therefore, that the sum of
72,7441., and such further sum as may be 
proved within three weeks’ time, and no more, 
is a charge upon the Naval Prize Fund. The 
counsel for the Fleet will have, as usual, their 
costs out of the Prize Fund.

air b rU Y  r  l e e t w o o d  W i l s o n  and Admira 
Sir D o v e t o n  S t u r d e e  concurred.

Solicitor : T he  T re a s u ry  S o lic ito r .




