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A can thus, The  (9 A sp . M a r. L a w  Cas. 276 ; 85 L .  T .
R ep . 696 ; (1902) P . 17) e x p la in e d .
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See C o llis io n , N o . 21.

A tla n t ic  S h ip p in g  and  T ra d in g  C om pany  v . L o u is  
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See L im ita t io n  o f L ia b i l i ty ,  N o . 2.

F lorence, The  (1852 ; 16 J u r .  572) fo llo w e d .
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See C ollis ion , N o . 21.
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See C ollis io n , N o . 2.
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L E X  L O C I C O N T R A C T U S .

See C a rrie r, N o . 2.

L IC E N C E .

See In d e m n ity  A c t, N os . 2, 4.

L IG H T E R S , o b l i g a t i o n  t o  p r o v i d e , e t c .

See B i l l  o f  L a d in g , N o . 9.

L IM IT A T IO N  O F  L I A B I L I T Y .
Damages— A rre s t unde r fo re ig n  ju r is d ic t io n — B a il  

■Agreem ent fo r  b a il in  sum  equal to va lue  o f the 
steamer—-Dam ages exceeding such am oun t—  

im ita t io n  o f  l ia b i l i ty — In te re s t on damages—  
osts C la im  fo r  such in te rest a nd  costs— Re- 

arrest o f  steamer— Seizure o f s h ip  by s h e r iff— W r it  
f a .— Order X L I I . ,  r r .  3, 16— M e rcha n t 

Jhxppvng A c t  1894 (57 &  58 V ie t. c. 60), 503.
K1 he J o a n n is  V a tis , N o . 2 ) ..............................................  13

^ Negligence— C o llis io n  w ith  gates— D o ck *
w»ncr s righ ts  o f  detention— S ta tu to ry  powers o f the 

erset/ Docks and  H a rb o u r B o a rd — L im ita t io n  o f  
la b i l i ty  P r io r it ie s — M ersey D ock A c ts  C onsolida-

u  1858 <21 & 22 Vict- c- 8• 84—
KAO*4 S h iPPin 9 A c t 1894 (57 &  58 V ic t. c. 60), 

o / . ^93 , 504— M e rch a n t S h ip p in g  (L ia b i l i t y  o f 
vn ipow ne rs  and  Others) A c t 1900 (63 &  64 V ic t. c.
(9  — M ersey Docks and  H a rb o u r A c t  1912
W ®  ^ eo* 5, c. x i i . ) ,  s. 7. ( M ersey Docks and

a rbour B o a rd  v .  H a y  and  others ; The Countess.
H - °f L  ) .............. ..........................................  161

3 af f ida v it— M e rch a n t S h ip p in g  A c t
®a4 (57 &  58 V ic t. c. 60), s. 503. ( C oim bra , The) 288

l i m i t a t i o n  o f  a c t i o n s .
See C o llis io n , N os. 5 , 16 ; P rize , N o . 2.

L IE N .
See M a r it im e  L ie n ,

l o a d i n g , a l t e r n a t i v e  m e t h o d .

See C ha rte r-p a rty , N o . 9.

L O C A L  R U L E S .

See C o llis io n , N o . 12.

L O N D O N , P O R T  O F , D U E S .

See Docks, N o . 2.

M A R IN E R ’S C O N T R A C T .

See Wages N o . 2.

m a r i t i m e  l i e n .
C o llis io n , N os. 4, 6, J1 ; Wages, N os . 1, 2 ; Salvage 

N o s . 2, 4.

M A R K E T  R A T E .

See C o llis io n , N o . 24.

M A R K E T  V A L U E .
See B i l l  o f L a d in g , N o . 6.

m a r i t i m e  c o n v e n t i o n s  a c t , 1911.

See C o llis io n , N os. 9, 10, 20, 24.
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p an u  v  T h M } 9 ence‘ ( A de la ide  S team ship  Com- 
8 in f ra ]  * A PP'  C t 0  [A ffirm e d . See No .
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2. S c u ttlin g  o f s h ip — P o lic y  taken o u t by owner o f 
s h ip — M o ne y  len t on agreement fo r  mortgage— C la im  
by lenders aga ins t u nd e rw rite rs .— (G raham  J o in t  
Stock S h ip p in g  C om pany L im ite d  v .  M erchants
M a r in e  In s u ra n c e  C om pany L im ite d . A p p . C t.) .  < »

3 P  p  i .  clause— H o n o u r p o lic y — In d e m n ity  Sub-
' roga tion— E lection  — V a lid ity  o f  p o lic y — M a r in e

In s u ra n c e  A c t  1906 (6 E d w . 7, c. 41), s. 4, sub-s. 2.
(J o h n  E dw ards and  Co. v . M o to r  U n io n  In su ra n ce  
C om pany L im ite d .)  .....................................................

4. General average— C o n tr ib u tio n — Supposed p e r i l—
M is ta k e — A lleged general average act— Loss S o t  
in c u rre d  in  re la tio n  to avoidance o f p e r i l  vMurerL 
aga ins t— M a r in e  In s u ra n c e  A c t 1906 (6 E d w . 7, 
c 41), s. 66, sub-s. 6 . (W a tson  (Joseph) and  Sons 
L im ite d  v . F ire m e n 's  F u n d  In s u ra n c e  C om pany o f 
S a n  F ranc isco .)

5. R einsurance— Subject to same cond itions  as the 
o r ig in a l p o lic y — V a ria tio n s  o f o r ig in a l contract o f 
insu rance— N o  notice o f v a r ia tio n  to re insu re rs  - 
Loss und e r o r ig in a l p o lic y — C la im  unde r o r ig in a l 
p o lic y — C om prom ise— A c tio n  a ga ins t re insure rs  
L ia b i l i ty .  (N o rw ic h  F ire  In s u ra n c e  Society  v . 
C o lo n ia l M u tu a l F ire  In su ra n ce  Co.) ......................

6 Loss— C la im  by assured— P a ym en t by u n d e rw rite r  
und e r m istake— M is ta k e  o f fa c t— P a ym en t to brokers 
o f assured— B rokers  l ie n  aga inst assured fo r  p re 
m iu m s  u n p a id — N o  account stated between brokers 
a nd  assured— U n d e rw rite r 's  r ig h t to repaym ent fro m  
brokers. (Scottish  M e tro p o lita n  Assurance C om pany
v . P . Sam uel a nd  Co.) ................................................  **

7. L lo y d ’s p o lic y — “  Warehouse to warehouse " — Free  
o f p a r t ic u la r  average— Goods o f d if fe re n t k in d s—  
Separate parce ls— Separa te ly va lued— Loss o f p a r t  
o f the goods— A p p o rt io n m e n t o f loss— L ia b i l i t y  o j 
u n d e rw rite r f o r  to ta l loss o f p a r t ic u la r  goods—  
M a r in e  In su ra n ce  A c t  1906 (6 E d w . 7, c. 41), s. 76, 
sub-s. 1. ( L a  F a b riq u e  de P ro d u its  C him iques  
Societe A nonym e  v . Large.) ....................................  1

8 In s u ra n c e — C ha rte r-p a rty— R equ is itioned  sh ip —
W a r r is k  or m a rin e  r is k — "  Consequences o f hos
t i l i t ie s  o r w a r lik e  operations " — Use o f s h ip  as 
am bulance tra n sp o rt —  C o llis io n  —  Negligence. 
(A d e la ide  S team ship C om pany  v ,  I  he K in g .  ^  
H .  o f L . )  .....................................................................

9. Loss o f insu red  vessel— C la im  on p o lic y — Vessel 
scuttled w ith  connivance o f owners— Onus o f 
(L a  C am p a n ia  M a r t ia r tu  v . C o rp o ra tion  o f the 
R oya l Exchange A ssurance. A p p . C t.)  [A ffirm e d .
See N o . 14 in fr& ] ..............................................................

10. S h ip — M ortgage— In te re s t o f mortgage— Separate  
insu rance— A ss ignm en t o f in terest— S h ip  scuttled  
w ith  connivance o f  owner— P e r ils  °S , th %
B a rra try — “  A l l  other p e r ils , losses, etc. — R ig h t o j 
mortgagee to recover on p o lic y — Excessive insu rance  
— O w ner’s w a rra n ty . (S am uel (P .)  and  Co. v .  
D um as. A p p . C t.)  [A ffirm e d . See N o . 12 in f ra ]  199

11. P ra c tice — Loss o f cargo— A c tio n  by cargo owners
— D iscovery— A ff id a v it  o f documents— O rder fo r  p ro 
d u c tio n  o f s h ip ’s papers— M a n ife s t and  stowage 
p la n — F o rm  o f order. ( T ene ria  M o de rn a  F ranco  
E sp a ño la  v .  N ew  Z ea land  In su ra n ce  C om pany. ^  
A p p . C t.) ...................... ....................................................

12. P o lic y  taken out by owner o f s h ip — M o ne y  len t on  
agreement fo r  mortgage— S c u ttlin g  o f s h ip — C la im  
bu lenders aga ins t und e rw rite rs .— (G raham  J o in t  
Stock S h ip p in g  C om pany L im ite d  v .  M erchan ts  
M a r in e  In su ra n ce  C om pany L im ite d ,  r i .  o f L .)  ■ ouu

13. S h ip — M ortgage— In te re s t o f mortgagee— Separate
insurance— A ssignm ent o f in terest— a h ip  scuttled  
w ith  connivance o f owner— P e r ils  o f  the sca—  
B a rra try — “  A l l  other p e r ils , losses, dec. — R ig h t 
o f mortgagee to  recover on p o lic y — Excessive i n 
surance— O w ner’s w a rra n ty . (Sam uel and  Co.

57 L im ite d  v . D um as. H .  o f L . ) ....................................  8
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M O R T G A G E .

1. M ortgage Agreem ent— Unregistered m ortgage—  
Agreem ent to trea t mortgage “  as i f  the s h ip  had  
been registered in  E n g la n d  by a  s ta tu to ry  mortgage  ”
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1. P ilo t 's  dues— J u r is d ic t io n — R ig h t to sue in  re m —  

M a r it im e  lie n — A d m ira lty  C ou rt A c t  1861 (24 
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s ix  m onths n ff  Ĉ p t° rs— C la im  lodged more than  
A u th o rit ie s  f Z  h,6 a ro s e -P u b lic

t  ‘ « T W R S S U S 5 , m  A“ . : F“ :

u n s a t is f ^ Urw i P^ ctice— C °sts— O rder f o r  costs 
C ourt—- N n m t  i . er  enforceable in  V ic e -A d m ira lty  
as. 4 9 2^ ! . p  / } Ct 1864 <27 *  28 V iet. c. 25), 
c. 57) s o , m l lZen Cour t  A c l  1915 (5 <I- 6 Geo. 5, 

See K  , {The R W n a d ’I t a l i a ) . . .............................
aVa P r iz c  F u n d  N o . 1 ; In d e m n ity  A c t  N o

41
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2 .

P P I .  C L A U S E .

See M a r in e  In su ra nce , N o . 3 .

P U B L IC  A U T H O R IT Y .

See P riz e , N o . 2.

Q U A N T U M  M E R U I T  

See B roker.

R A IL W A Y .
See C a rrie r, N o . 1.

R E IN S U R A N C E .

See M a r in e  In su ra nce , N o . 5.

R E M O T E N E S S  O F  D A M A G E .

See C o llis io n , N o . 1.

R E P A IR S .

See Salvage, N o . 2 ;  C o llis io n , N o . 21.

R E P O R T  O F  M A S T E R .

See P ractice , N o . 2.

R E P R E S E N T A T IV E  A C T IO N .

See M a r in e  In su ra nce , N o . 17.

R E S T R A IN T  O F  P R IN C E S .

See M a r in e  In su ra nce , N o . 1 6 ; W ords.

R E Q U IS IT IO N .

1. R equ is itioned  sh ip — C o llis io n — W a r r is k  Asses - 
m ent o f com pensation— Cesser o f h ire  d u r in g  
re p a irs . (A de la ide  S team ship C om pany  v .  The  
K in g .  A p p . C t.)  [A ffirm e d . See N o . 2 in f r k . ] . . .  366

2. R equ is itioned  s h ip — W a r r is k — Assessment o f 
com pensation— Cesser o f  h ire  d u r in g  re pa irs .
(A de la ide  S team ship C om pany  v . The K in g .  H .  o f L . )  579

See C o llis io n , N o . 11 ; M a r in e  In su ra nce , N o . 8 , 16 ; 
Salvage, N o . 3.

R U L E S  A N D  O R D E R S .
Ceylon Pilots Ordinance N o . 4 1899, s. 11.

See P ilo tage , N o . 2.

S A L E  O F  

—Average weight

G O O D S .

D e scrip tion — Average weight— S h ip m e n t in  ù is ta l-  
ments— R ejection  o f ins ta lm e n t fo r  non-com pliance  
w ith  descrip tion— D iv is ib i l i t y  o f contract. (B a lla n - 
t in e  and  Co. v .  C ram p  and  B o s m a n ) ..........................  224

S A L V A G E .

1. Services by the crew— Abandonm ent— Order by 
master to “  abandon s h ip  ” — Subsequent de te rm ina
t io n  o f m aster to re tu rn  to s h ip — C a ll f o r  volunteers
__N o  order to crew to re tu rn — C ontract o f service—
R ig h t o f  crew to salvage rem une ra tion . (The  
P o rtre a th ) ..............................................................................  ^27

2. R epa irs— M a r it im e  lie n — Possessory lie n — P r io r i 
ties— B a il— C la im  to share in  b a il g iven to defendant
in  another action . (The R u ss la n d ) ...............................  288

3. Services to vessel requ is itioned  by, a nd  in  posses
s ion  avA contro l o f, sovereign State— M aste r and  
crew conscripted d u r in g  period  o f re q u is it io n  in to  
fo rces o f the State— C la im  aga ins t owners o f the 
vessel— M a r it im e  lie n — B enefit to the owners.
( The M eand ros) 476

See C o llis io n  N os. 1, 20 ; Towage  N o . 2 ; W reck N o . 2.

“  S C A N F IN  ”  C H A R T E R -P A R T Y “

See C ha rte r-p a rty , N os. 13, 17.

S C U T T L IN G .

See M a r in e  In su ra nce , N os . 2, 6, 9, 12, 13, 15, 18, 19.
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S H E R IF F .

See L im ita t io n  o f L ia b i l i ty ,  N o . 1 ; Wages, N o . 1.

S E A M E N .

See Wages.

S H IP ’S P A P E R S .

See M a r in e  In su ra nce , N o . 11.

S H IP P IN G  C O N T R O L .

See In d e m n ity  A c t, N os . 2, 4.

S O V E R E IG N  S T A T E .

See C o llis io n , N os. 4, 6, 11 ; Possession, N os. 1, 2 ; 
Salvage, N o . 3.

S T A T U T E S .

I.—Imperial.

1838.

1 &  2 V ic t . c . 110 ( J u d g m e n t s ), s . 17.
See M a rin e  In su ra nce , N o . 17.

1841.
3 &  4 V ic t . c . 35 (A d m ir a l t y  Co u r t ).

Sect. 3 : See M ortgage, N o . 1 ;JSect. 4 : See Possession 
N o . 2.

1858.

21 &  22 V ic t . c . x c i i . (M e s r e y  D o c k  A cts Co n s o l id a 
t io n ), s. 94.

See L im ita t io n  o f  L ia b i l i t y ,  N o . 2.

1861.

24 V ic t . c . 10 (A d m ir a l t y  Co u r t ).
S e c t . 5 : See Necessaries, N o . 2 ; Se c t . 10 : See Wages, 

N o . 2 ; P ilo tage  ; Se c t . 10 : See P ilo tage  ; Se c t . 11 : 
See M ortgage, N o . 1.

1864.
27 &  28 V ic t . c . 25 (N a v a l  P r iz e ).

Sects. 4, 9, 23 : See P rize , N o . 4 : Sect. 42 : See N a v a l 
P riz e  F u n d ,  N o . 1.

1873.
36 &  37 V ic t . c . 66 (J u d ic a t u r e ), s . 24.

See P ractice , N o . 1.

1876.
39 &  40 V ic t . c . 36 (C u s to m s  L a w s  Co n s o l id a t io n ), 

ss. 42, 179.
See Customs.

1890.
53 &  54 V ic t . c . 56 (C u s to m s  L a w s  Co n s o l id a t io n  

A c t  A m e n d m e n t ), ss . 1, 2, 3.
See Customs.

1893.
56 &  57 V ic t . c . 61 (P u b l ic  A u t h o r it ie s  P r o t e c t io n ). 

See P rize .

1894.

57 &  58 V ic t . c. 60 (M e r c h a n t  Sh ip p in g ). „
S e c t s . 34, 3 5 : See M ortgage, N o . 3 ; Se c t . 167 ( i)  : 

See Wages, N o . 2 ; Se c t . 422 : See C o llis io n , N os. 2, 
21 ; Se c t s . 503, 504 : See L im ita t io n  o f  L ia b i l i ty ,  
C h a rte r-p a rty , N o . 8 .

1900.
63 &  64 V ic t . c . 23 (M e r c h a n t  Sh ip p in g  ( L ia b il it y  of  

Sh ip o w n e r s  a n d  o t h e r s ), ss. 1, 3.
See L im ita t io n  o f L ia b i l i t y , N o . 2.

1901.
1 E d w . 7, c. 22 (F a c t o r y  a n d  W o r k s h o p s ), ss. 79, 104.

page
1906.

6 E d w . 7, c . 41 (M a r in e  I n s u r a n c e ).
Sect. 4 ( 2 ) :  See M a r in e  In su ra nce , N o . 2 ; Sect. 66 ( 6 ) : 

See M a r in e  In su ra nce , N o . 3 ;  Sect. 76 ( 1 ) :  See 
M a r in e  In su ra n ce , N o . 6 .

6 E d w . 7, c . 58 (W o r k m e n ’s Co m p e n s a t io n ).
See W orkm en's C om pensation.

1911.
1 &  2 G e o . 5, c . 31 (M a r it im e  Co n v e n t io n s ). 

Se c t . 1 : See C o llis io n , N o . 9 10, 2 0 ; Dam age ; Se c t . 8 : 
See C o llis io n . N o . 16.

1912.
2 &  3 G e o . 5, c  x i i . (M e r s e y  D o c ks  a n d  H a r b o u r ). 

s. 7.
See L im ita t io n  o f L ia b i l i t y , N o . 2.

1913.
2 &  3 Geo. 5, c . 31 (Pilotage).

See P ilo tage .

1915.
5 G e o . 5, c .2 1  (B r it is h  Sh ip s  (T r a n s f e r  R e s t r ic t io n ). 

See In d e m n ity  A c t, N os. 2, 4.
5 &  6 G e o . 5, c. 57 (P r iz e  Co u r t ).

See P rize , N o . 4.

1920.
10 &  11 G e o . 5, c. 48 ( I n d e m n it y ).

See In d e m n ity  A c t.

II.—Colonial.

India.

N o. I l l  o f 1865 (Indian Carriers).
See C a rrie r, N o . 1.

S T A T U T O R Y  R U L E S  A N D  O R D E R S . 
H u m b e r  R u l e s  1910, a r t . 14 ; See C o llis io n  N o . 12. 

L iv e r p o o l  P il o t a g e  O r d e r , 1920.
See P ilo tage , N o . 2.

R e g u l a t io n s  f o r  P r e v e n t in g  Co l l is io n s  a t  Se a , 
a r t . 16.

See C o llis io n , N o . 23.

Art. 21, see C o llis io n , N o . 19.

R e g u l a t io n s  f o r  D o c k , 1904, r e g . 19.
See F a c to ry  A cts .

S T A Y  O F  P R O C E E D IN G S .
See C o llis io n . N o . 7.

S T E V E D O R E ’S C H A R G E S .
See C harte r-pa rty , N o . 13.

S T R A IT S  S E T T L E M E N T S .
See In d e m n ity .  N o . 1.

S T R IK E S .
See C h a rte r-p a rty , N o . 14.

S U B R O G A T IO N .
See M a r in e  In su ra nce , N o . 3 .

S U P R E M E  C O U R T , R U L E S  O F .
Order X I X . ,  r. 3 : See P ractice  N o . 1 ; r. 28 : See 

P ractice  N o . 3 ; Order X X I . ,  rr. 10, 16 : See 
P ractice  N o . 1 ; Order X L I I . ,  rr. 3, 16 : See L im ita 
t io n  o f L ia b i l i t y  N o . 1.

S U V E Y O R S ’ F E E S .
Sco C o llis io n , N o . 19.

T IM B E R  C A R G O .
See C harte r-pa rty , N o . 21 ; Docks, N o . 2 ; B i l l  o f L a d in a  

N o . 9.
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T O R T F E A S O R S ’ J O IN T .
See C o llis io n , N o . 14.

T O T A L  LO SS.
See M a rin e  In su ra n ce , N os. 16, 18.

x T O W A G E .
i h f Û TS ves8el  towed und e rta k ing  to in d e m n ify  
dams*1'1161"8 ^ ie d u r in g  vessel f o r  a ll  classes o f 

caused by co llis io n  or otherwise to th e ir  
nea li ° T ™ °* ^ ie veS8e  ̂ towed, whether caused by 
vpxxJj611?? ° f  ™le servants o f the owners o f the tow ing  
authrvr . y wnf r8 ° f  the tow ing  vessel a  harbour 
cav*-; *  V w ith  sole r ig h t to s u p p ly  tugs— C o llis io n  
o f to both vessels— L ia b i l i t y  o f owners
B u ren ) ° We4*r P u b lic  p o lic y . (The P res iden t V a n

O b lln n t^  term s In te r ru p t io n  o f  the service—  
to do n i? ni ° n  t l̂e Pa r t  ° f  tu 9 in  case o f  accidents 
Conjtt— f  • rea80nab ly  can to take care o f the tow—  
not h r ,h i10J 1 ° f t W itte n  contract— Owners o f the tug  
by the t 6  • (̂ ‘Tf ia9e o r loss ” — Tow  abandoned
salvage u9~~ L u ib i l i t y  o f  the owners o f the tug  fo r  
rner>i re ndered to the tow a fte r abandon-

t r a n s p o r t i n g .
See P ilo tage, N o . 2 .

t r e s p a s s .
See W reck, N o . 2.

T U R N IN G  V E S S E L .
See C o llis io n , N o . 12.

T U R R E T  S H IP .
See C harte r-pa rty , N o . 8 .

T U G .
See Towage, N os, I ,  2 ; C o llis io n , N o . 9.

See » • //  ,  ,  u n s e a w o r t h i n e s s .
o f L a d in g , N os. 1, 3, 7, 10, I I  ; C ha rte r-p a rty , 

N os. 4, 8 .

V IC E - A D M IR A L T Y  C O U R T .
See P rize , N o . 4 .

L W A G E S .

' « ^ e x p e n s e s  wa9™— S h e rif f— Fees
f i.  fa .— P r i o r i t /  / 2'fW.re ° f  vessel  unde r a w r it  o f 

to n ty  o f  c la im s. ( The l ie  de C eylan ) ' 23^  \  A Kt/ WO Vy O tfv\X< ft V .  . .

wages , anB th ie f  engineer— C la im  fo r

^ r i n e r 7 COn Î a ^ T enlf ~ ^ p ec ia l » » * " « * -
hen— A d m ira lty  r  B,re^ ch— Damages— M a rit im e  
S. l O - i K f i  g r *  A c t  1861 <24 V ie t. c. 10),
«• 60), 1 6 7 « ?  A c t 1894 <57 *  58 Viet.

'*•>• (The  B r it is h  T r a d e ) ...................... 296

See » • . WAR RISK.
R equ is ition  ; C o llis io n , N o---------3 ;

Nos. l  8. M a rin e  In s u ra n c e ,

W A R S H IP .
See C o llis io n , N o . 2 1 .

W A S H , E X C E S S IV E . 
See Damage.

W H IS T L E  S IG N A L . 
See C o llis io n , N o . 12.

w h a r f .
See Docks, N o . 3 .

W O R D S .

“ Actual Fault or Privity ”  (H a r te r  A c t) . 
See C harte r-pa rty , N o . 8 .

; All Other Perils, Losses, Etc.” (M a rin e  P o lic y ). 
See M a rin e  In s u ra n c e , N os. 9, 12.

‘ All the Sugar the Shippers Shall Have for 
Shipment from Beira ” (C o n tra c t).

See Contract.

“ Alongside ”  (C h a r te r-p a rty ) .
See C harte r-pa rty , N o . 21.

“  A s  Agents ”  (C h a r te r-p a rty ) .
See C harte r-pa rty , N o . 6 .

“  Armed Ship ”  (N a v a l P rize  A c t  1864).
See N a v a l P riz e  F u n d , N o . 1.

‘ Arising in the Course of Employment ” (W o rk 
m e n ’s C om pensa tion  A c t) .

See W orkm en ’s Com pensation, N o . 2.

“ A s  if the Ship had been Registered in England 
by a Statutory Mortgage ”  (M o rtgage  A g ree m e n t). 

See M ortgage , N o . 1.

“ Cargo to be brought to and Taken from Along
side at Charterer’s Risk and Expense as 
Customary ”  (“  S can fin  ”  C h a r te r-p a r ty ) .

See C ha rte r-p a rty , N o . 13.

“ Consequences of Hostilities or Warlike Opera
tions ”  (C h a r te r-p a rty , T . 99).

See C o llis io n , N os. 3, 5 ; M a r in e  In su ra nce , N o . 7.

“  Damage or Loss ”  (Tow age c o n tra c t) .
See Towage, N o . 2.

“ Derelict.”
See W reck, N o . 2.

“  Et cetera ”  (C h a rte r-p a rty ) .
See C harte r-pa rty , N o . 2.

“ Goods shall be taken from the ship’s tackle 
by the Consignees of Goods directly on th^ip.
COMING TO HAND IN DISCHARGE OF THE SHIP ”

( B i l l  o f L a d in g ).
See B i l l  o f  L a d in g , N o . 9.

“  I f AND WHEN THE PRICE OF GOOD CLASS BUNKER
Coals . . .  is Reduced ”  (C h a r te r-p a rty ) .

See C harte r-pa rty , N o . 10.

“ Keep Course and Speed” ( A r t .  21).
See C o llis io n , N o . 18.

“ Latent Defect in Hull, provided such Latent 
Defect did not arise from want of due dili
gence of the Owners ” ( B i l l  o f  L a d in g ).

See B i l l  o f  L a d in g , N o . 2.

Obstructions or Stoppages “  on the Railways or 
in the Docks or other Loading-Places ” (C ha rte r- 
p a r ty ) .

See C harte r-pa rty , N o . 14.

. . Perils of the Sea . . . or by other 
Accidents arising in the Navigation of the 
Steamer, even when occasioned by Negli
gence, Default . . . of . . . Master,
Mariners or other servants of the Ship
owners ”  ( B i l l  o f L a d in g ).

See B i l l  o f  L a d in g , N os . 7, 11.

“  Regulation of General . . . Application ” 
( In d e m n ity  A c t) .

See In d e m n ity  A c t.

“  Restraint of Princes ” (C h a rte r-p a rty ) .
See C harte r-pa rty , N o . 16.

“ . . . Steamer shall be entitled to commence
discharging immediately after arrival . . . 
either into Lighters or other craft or at the 
Quay . . ( B i l l  o f L a d in g ).

See B i l l  o f  L a d in g , N o . 9.
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“ Steam vessel . . . crossing from one side of

THE RIVER TOWARDS THE OTHER SIDE . .
(C lyde  N a v ig a tio n  B y e -L a w s , N o . X I X . ) .

See C o llis io n , N o . 15.
“ Unless it is shown to the satisfaction of the 

Court that . . . any Owner . . .  is
domiciled in England or Wales ”  (A d m ira l ty  
C o u rt A c t  1861, s. 5).

See Necessaries, N o . 2.

“  Warehouse to Warehouse.”
See M a r in e  In su ra nce , N o s . 6, 13.

“  Workmen ”  (W o rk m e n ’s C om pensation  A c t) .
See W orkm en's Com pensation, N o . 1.

W R E C K .
1. Wrecks— Removal— S tranded s h ip  in  fa irw a y —  

C hannel blocked— S h ip  treated by owners as con
s tructive  to ta l loss— N otice  o f abandonm ent to
u nde rw rite rs— L ia b i l i t y  o f shipovm ers. (Boston  
C orpo ra tion  v .  F e n w ick  and  Co. L im i te d ) .................  239

2. Salvage— Submerged wreck— Vessel su nk  and  
abandoned in  the N o r th  Sea— Salvage operations  
subsequently commenced by a  second set o f salvors 
— Interfe rence w ith  operations o f the f i r s t  set o f 
salvors— Possession— “  D ere lic t ” — R ig h t o f  second 
salvors to ca rry  on salvage operations— Trespass—
In ju n c t io n — Damages. (The T u b a n t ia .) ...................  346

See C o llis io n , N o . 8 ; D ock, N o . 4.

PAGE
W O R K M E N ’S C O M P E N S A T IO N .

1. “  W orkm en " — Crew o f f is h in g  vessel— R em unera
tio n  by wages and  poundage based on p ro fits  o f 
voyage-—E xce p tion  fro m  A c t— W orkm en's C om 
pensa tion  A c t  1906 (6 E d w . 7, c. 58), s. 7, s u b s .  2. 
(Burgess v . Owners o f  S team ship  A n g o lia . A p p .
C t.)  ..........................................................................................  208

2. W orkm an  on leave fo r  own purposes— A cc iden t
w h ile  re tu rn in g  to sh ip — O n ly  means o f access not 
p ro p e rty  o f  sh ipow ners— A r is in g  in  the course o f 
em ploym ent— W orkm en's Com pensation A c t  1906 
(6 E dw . 7, c. 58), s. 1, sifa-s. 1. (Lashbrook  v . 
Tim es S h ip p in g  C om pany. A p p . C t . ) ........................  209

W R IT  I N  R E M .

See Possession, N o . 1.

C O R R IG E N D A .

Page 501 ( ju d g m e n t o f A tk in ,  L .J . )  :

F ir s t  col., lin e  49, fo r  “  such a d if fe re n t q u e s tio n  ”  
read  “  q u ite  a d if fe re n t q u e s tio n .”

F ir s t  col., lin e  54-55, fo r  ‘ ‘ th e y  w ere to  b e ”  read  
“  th e y  cease to  be .”

F ir s t  col., lin e  60, f o r  “  fo r  c o llis io n  ”  read  “  fo r  the  
c o ll is io n .”

F ir s t  col., lin e  66, fo r  “  so i f  he ”  read  “  so also 
i f  h e .”



R E P O R T S

Cases J rp e fr  before anb Jetenmaeb b)j tije S uperio r Courts
RELATING TO

M A R I T I M E  L A W .
Ct . o f  A p r.] T h e  Sa n  O n o f r e . [Ct . o f  A rp .

•Supreme C ourt of Inbicature.
C O U R T  O F  A P P E A L .

Wednesday, M a y  21, 1922.
( H e fo r e  B a n k e s , S c r u t t o n , and A t k i n , L .J J .)  

T h e  S a n  O n o f r e  (a)
r  ,,AP1>KAI'  FR O M  t h e  a d m i r a l t y  d i v i s i o n .

0 is im  S h ip  in  fa u lt  disabled. —  Salvage 
• rvices by the innocent sh ip— Damage to the 
mrwcent sh ip  in  the course o f rendering services
_ casonable and n a tu ra l result o f the co llis ion

emoteness o f damage— M erchant S h ipp ing  
A ct 1894 (57 db 58 V ie t c. 60), S. 422.
e steamer M . was damaged in  a co llis ion  w ith  
in hi eamer S . /o r  which the M . was fo u n d  alone 

awie- A fte r the co llis ion  the S. took o ff the 
e fw? °  ^ >e M-> toshed herself alongside, and  
g e'-lv oured to beach the M . I n  doing so the 

' . erSdf w ^ l°u t negligence went aground  
own Was. damaged. A t  the reference the 
th e i^ i, ,, tfie Maimed the damage which 
ben h .a<* susta ined by g round ing  du rin g  the 
bn /(,ln^  °Pera tion , and th is  item  was allowed 
in  oh ' T(! f * s tra r- The owners o f the M . moved 
a r n u i ^ t u 1 10 ^ le rePort ° f  the reg is trar on the 
damn« u 1 f‘ e fla<^ im p rope rly  allowed the 
d a m n  a gr  fu n d in g , which they sa id  was

, not a ris in g  d irectly  fro m  the collis ion
and  was too remote.
coul!l <!t ! !?! ee ^ le °Pera tion  o f beaching the M. 
to th c  have been undertaken w ithou t risk  
r „ „ , e ' th fre  ivas no ob ligation to attempt tc 
o f 7h a^ lstance upon the S. under sect. 422 
L I ™  M erchant S h ip p in g  A c t 1894. Th, 
o f n f  e s[lstam ed by the S. zvas not the resu l 
M  at* U ° r ^  ? ^ £ a*lon upon the S. to help tht 
o f th* 11 a reasonable and n a tu ra l resul
salvnot. °  lslon.’ hut was ra ther a result o f th, 
to he’  °Peration . I t  was therefore too remot,

» » ¡ « „ T a S l "  “
r .  ( in fra )  affirmed.

the judgni^nt of°nnt rS «  the San ° nof re fronj ugment ° f  i )ukc, P > on a motion by th(

Poited by g^ ffrey Hutchinson and W. C. Sandfori 
V o l . X V I  K  | a rr,8terS-at-h aw .

owners o f  the  M elan ie  in  o b je c tion  to  a rep o rt 
o f th e  A d m ira lty  reg is tra r.

The p la in t if fs  were th e  owners o f the  steam er 
San Onofre, w h ich  was dam aged in  co llis ion  
w ith  th e  de fendants ’ steam er M elan ie  in  the  
B r is to l Channel on the  27 th  Dec. 1916. A f te r  
th e  co llis ion  the  San Onofre endeavoured to  
beach th e  M elan ie , w h ich  was in  a s in k ing  
c o n d itio n , and in  do ing  so he rse lf susta ined 
damage b y  s trand in g . In  the  subsequent 
l i t ig a t io n  th e  M elan ie  was fou nd  in  the  House o f 
Lo rds  alone to  b lam e, and a second ac tio n  in  
w h ich  th e  M elan ie  a lleged th a t  a fte r  th e  co l
lis io n  the  San Onofre  ne g lig e n tly  p u t  her ashore, 
fo r  w h ich  she c la im ed damages, was dism issed. 
A  salvage ac tio n  b y  the  owners, m aster and 
crew  o f th e  San Onofre had also been com 
menced aga inst th e  M elan ie , b u t  a t the  tim e  
o f th e  hearing  o f  th is  m o tio n  had n o t come to  
t r ia l .  A t  the  reference fo llo w in g  th e  co llis ion  
ac tio n  th e  p la in t if fs  c la im ed to  recover as an 
ite m  o f  th e  co llis ion  damage the  damage 
susta ined b y  th e  San Onofre b y  s trand ing . 
The re g is tra r a llow ed th is  item .

The re p o rt o f th e  reg is tra r was as fo llow s :
This reference arose out o f a collision between 

the M elan ie  and the San Onofre, fo r which the 
M elan ie  was eventually held to  be alone to  blame. 
The collision occurred in the B ris to l Channel on 
the 27th Dec. 1916, a t 9.45. The master and the 
crew o f the M elan ie  came on board the San Onofre, 
as they believed the ir ship to be about to  sink. 
The master o f the San Onofre induced some o f the 
crew to  return, and having made fast a t 10.24, the 
M elan ie  decided to  take her in to  safety. A t  11.14 
the vessels grounded ; considerable bottom  damage 
was done to  the San Onofre. A salvage action has 
been commenced against the M elan ie  by the San 
Onofre, b u t has no t ye t been heard. In  another 
action by the M elan ie  against the San Onofre for 
negligently stranding her, the court has held th a t 
the San Onofre did not act negligently in  the above- 
mentioned operation.

The basic question a t the reference was whether 
the stranding damage to  the San Onofre was a 
result o f the collision so th a t the expenses resulting 
from  i t  could be recovered as damages arising 
from  the collision. In  m y opinion they are pa rt o f 
such damages. That a fter a collision one vessel 
should be in danger o f sinking is a natura l result 
o f it ,  an endeavour to  save her by the other ship 
is equally a natural result, and i f  damages are 
suffered during such action they are proxim ate iv a

B
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consequence o f the collision. The sequence o f facts 
forms one group o f occurrences. Under these 
circumstances the claimants are entitled to  recover 
the claim in fu ll, subject to  any points as to  the 
details o f the several amounts, and unless the items 
are agreed. Some misapprehension arose between 
the solicitors as to  an agreement as to  amounts and 
apportionm ent. This question o f amounts and 
apportionm ent was therefore adjourned. I t  should, 
however, be stated, in  regard to  loss by  detention, 
th a t the amount allowed for seventy-eight days 
is 9092/. 2s.

I t  is necessary, in  view o f the judgm ent o f the 
court on the 20th June 1920, to  say th a t i f  the 
stranding damage had not been, in m y view, a 
result o f the collision, the length o f tim e for which 
loss o f tim e was recoverable in  respect o f the 
collision on ly was f i f ty  days. We also find tha t, 
had there been no stranding, i t  was necessary for 
the San Onofre to  go to  the Tyne for collision repairs 
only.

B y  sect. 422 ( i.)  o f  th e  M erchan t S h ipp ing 
A c t  1894 (57 &  58 V ie t.  c. 60) i t  is p ro v id e d  :

In  every case o f collision between tw o vessels 
i t  shall be the du ty  o f the master or person in 
charge o f each vessel, i f  and so fa r as he can do so 
w ithou t danger to  his own vessel, crew and 
passengers, (a) to  render to  the other vessel, her 
master, crew and passengers, such assistance as 
m ay be practicable and m ay be necessary to  save 
them from any danger caused by the collision, 
and to  stay by the other vessel u n til he has ascer
tained th a t she has no fu rthe r need o f assistance.

B u tle r A s p in a ll,  K .C . and Stranger fo r  the  
defendants, the  owners o f  th e  M elan ie .— The 
re p o rt o f the  re g is tra r ou gh t n o t to  be con
firm e d  because th e  re g is tra r has a llow ed 
damage susta ined b y  the  San Onofre in  a tte m p t
in g  to  render salvage services to  the  M elan ie . 
In  a tte m p tin g  to  render such services the  
m aster o f th e  San Onofre em barked upon  a new 
adven tu re . The damage was susta ined in  the  
course o f th is  ad ven tu re  and resu lted  fro m  i t ,  
and  n o t fro m  th e  co llis ion . The salvage opera
t io n  was n o t a reasonable and n a tu ra l resu lt 
o f  the  co llis ion . U n de r sect. 422 o f th e  M e r
c h a n t S h ipp ing  A c t  1894 no o b lig a tio n  was 
im posed upon  th e  San Onofre to  render 
assistance, since th e  passengers and crew  o f  the  
M elan ie  were a lrea dy  in  sa fe ty  upon  th e  San  
Onofre, and th e  San Onofre cou ld  n o t in  the  
c ircum stances render assistance to  th e  M elan ie  
w ith o u t endangering herself. The San Onofre 
the re fo re  v o lu n ta r ily  un d e rto o k  to  salve the  
M elan ie . T h is  service was n o t such a reasonable 
and n a tu ra l re su lt o f  th e  co llis ion  as w i l l  g ive 
rise to  damages :

M ayne on Damages, 9 th  e d it., p . 45 ;
Hobbs v . London and South Western R a il

way C om pany , 32 L .  T . R ep. 252 ; L . 
R ep. 10 Q. B . I l l  ;

The A rgen tino , 6 A sp. M ar. L a w  Cas. 433 ; 
61 L .  T . R ep. 706 ; 14 A p p . Cas. 519.

Bateson, K .C ., and Dum as  fo r  th e  p la in t if f ,  
the  owners o f  the  San Onofre.— I t  is th e  n a tu ra l 
and p robab le  re su lt o f  a co llis ion  th a t  vessels 
w i l l  endeavour to  he lp  each o the r, and the  
damage so in cu rre d  is a p rope r ite m  o f  co llis ion

damage. In  th is  case the re  was also a s ta tu to ry  
d u ty  on the  San Onofre to  render assistance to  
th e  M elan ie . W hen  one vessel assists ano the r 
the re  is a lw ays an e lem ent o f  danger ; in  a p p ly 
in g  sect. 422 o f th e  M erchan t S h ipp ing  A c t  1894 
regard  m u s t be had to  th e  degree o f danger. 
H e re  th e  degree o f danger was n o t so h ig h  as 
to  re lieve th e  San Onofre fro m  the  ob lig a tio n  
im posed b y  th e  s ta tu te .

Reference was also made to

The C ity  o f L in c o ln , 6 A sp. M ar. L a w
Cas. 475 ; 62 L .  T . R ep. 49 ; 15 P rob .
D iv .  15.

Stranger rep lied .

S ir H e n r y  D u k e .— T h is  is an  in te res tin g  
case, b u t  I  th in k  i t  is n o t necessary th a t  I  
should reserve ju d g m e n t. I  have made up 
m y  m in d  upon  i t ,  and th e  o n ly  advantage 
o f  reserv ing ju d g m e n t w o u ld  be th a t  I  should 
have th e  sa tis fac tion  o f  expressing m yse lf 
w ith  grea te r de lib e ra tio n  th a n  I  am  able to  
do i f  I  de live r ju d g m e n t fo r th w ith .  B u t  i t  
is in  th e  in te re s t o f  the  pa rties , as i t  is one o f 
th e  necessities a ris ing  fro m  th e  co n d itio n  o f 
business in  th e  c o u rt, th a t  t im e  should n o t be 
unnecessarily  devoted to  purposes where the  
necessity is n o t im p e ra tive .

T he  facts o f th e  case are n o t a t a ll in  d ispu te  : 
th e  M elan ie  and th e  San Onofre were in  co l
lis io n  on th e  27 th  Dec. 1916, somewhere to  the  
sou thw a rd  and w estw ard  o f  Nash P o in t, and 
a t a d istance w h ic h  was estim a ted  to  be some 
five  o r s ix  m iles fro m  the re . The co llis ion  to o k  
place in  a dense fog, w ith  th e  resu lt th a t  the  
M elan ie  was v e ry  b a d ly  dam aged, and so 
b a d ly  dam aged th a t  he r m aste r and crew 
im m e d ia te ly  came on board  th e  San Onofre. 
T he  San Onofre was dam aged b u t  n o t so m uch 
so th a t  she cou ld  n o t proceed under her own 
steam, o r in  such a d ire c tio n  as her m aster 
m ig h t th in k  f i t  to  take . In  th a t  s ta te  o f the  
case th e  m aste r o f th e  M elan ie  was ready to  
abandon h is ship. H e  came to  th e  conclusion 
th a t  she was a lo s t ship, b u t  the  m aster o f the  
San Onofre to o k  a d iffe re n t v iew . H e form ed 
th e  op in ion  w h ich  was, as i t  was p roved  to  be, 
the  correct op in ion , nam ely , th a t  b y  enterprise 
and s k il l th e  M elan ie  m ig h t be b ro u g h t to  p o rt, 
and he de term ined— w ith  some assistance 
w h ich  was ava ilab le  to  h im — to  set abou t 
b r in g in g  her to  p o r t,  his idea be ing to  b r in g  her 
in to  B a r ry  D ock . H e  secured th e  assistance 
o f a vessel then  in  th e  p u b lic  service, the  
U ra n ia , and a fte r  a de lay o f  som eth ing like  
an h o u r a p p a re n tly  (d u rin g  w h ich  th e  M elan ie  
and the  San Onofre, th e  fo rm e r d r i f t in g  and the 
la t te r  proceeding under her ow n steam in  a 
d ire c tio n  w h ich  made i t  im possib le  to  de term ine 
prec ise ly  w h a t was her p o s itio n  re la t iv e ly  to  
m a k in g  B a rry  D ock) th e  U ra n ia  to o k  charge 
o f the  M elan ie . The M elan ie  and th e  San  
Onofre  were respective ly  lashed to  th e  U ra n ia , 
one on each side o f her, and in  th a t  m anner 
the  M elan ie , unde r the  d ire c tio n  ap p a re n tly  
o f th e  m aste r o f the  San Onofre, was b ro ug h t 
in  tow a rds  B a r ry  D ock  ; b u t b y  reason o f  the
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aA  tv °  fr f  tb e  vesseE  a t any ra te  (the  M elan ie  
w ^ an Onofre) w e n t ro u n d  a p o in t w h ic h
dock-4 SOme distance along th e  coast fro m  the

A  v a r ie ty  o f l i t ig a t io n  has arisen o u t o f the  
wh;10̂ 8 events- There was a damage ac tion , 
th p CAT V a-S n a tu ra I> and in  th a t  damage ac tio n  
Was e ame was fou nd  w h o lly  to  b lam e. There 
the at ,ac tion  ^o r damage fo r  negligence w h ich  
and ■ e, , n*e d ro ug h t aga inst th e  San Onofre,

, ln  th a t  ac tio n  th e  San Onofre was found  
b e ave been free fro m  negligence— to  have 
was „ ?U1. o f no negligence. A  salvage ac tio n  
Qf  ., so m s titu te d  b y  th e  San Onofre on be ha lf 
a„ „ -  6+ <>) ' ncrs ar|d  crew  o f th e  San Onofre 

t . th e .owners o f th e  M elan ie , and th a t  
con so 1S St’ b. Pending, and i t  is n o t w ith o u t 
s t ill *̂ ue?.ce ' n th is  case th a t  th a t  ac tio n  is 
u n in /*6#1̂ *11®' ^  *s ° f  consequence fro m  the
th a t tn  V1?W ° f  t t le general s itu a tio n  o f th e  case 
th n  a 6 damage w h ich  is in  question  here—  
sal a m a g e . t o  t* le San Onofre in  rendering  

i n  thp*6 S” Vlces—;is an ite m  o f cons idera tion  
salvpd P: ? d ln g °dd n i o f the  San Onofre to  have 
q u e s t !  6 M ela^ ie . I t  is n o t decisive o f 
Was c,,k ' S -I? *h is case b u t  i t  is q u ite  tru e  (as 
effect Tv,m i^ ied f °  m e) th a t  fac ts  in  th e ir  ju r is t ic  
s ive ric have poss ib ly  a causative  effect, and 
toee thp t °rp,a' m s’ d u t  th e y  canno t b o th  subsist 
as&thp , ' i, ^ be results  o f  th e  lit ig a tio n s  so fa r  
consul,” a aYe g ° ne need o n ly  to  be fu r th e r  
held ir .r+v, th is  e x te n t, th a t  th e  M elan ie  was 
o f I  nrd *  S p u rt o f A pp ea l and  in  th e  House 
Onofre L  i°  ¿C w d o lly  to  b lam e and  th e  San  
m o r n ! !  r ! viree  fro m  b lam e. So th a t  on the  
tw o  vpFo° /  2f t h  Dec. a t th e  t im e  w hen the  
under 1, 6 S ° ne ° f  th e m  a d r i f t  and th e  o th e r 
the  R r i r i  ,°^,P engine power— were a flo a t in  
vessel Channel, th e  San Onofre was a
rendering sbe rendered service was
vessel f  l t , n o t because she had  d isab led the  
under I  Whlch, she rendered i t ,  b u t  e ith e r 
a ris ing  general o b lig a tio n  o r fro m  a d u ty
1 8 0 4 ,1  4 2 ? r  u l  M e rchan t S h ipp ing  A c t  o f 
p la in tiffc  • ' 4., . d as been p u t  on  b e h a lf o f  th e  
have beer,'11 t  llS act>on, the  San Onofre, w ho 
Perhans < suep®ssfu l ( i t  w o u ld  be m ore correct 
grounds • q !  I 6™ the  c la im an ts ) on  tw o
d u ty  a m r t  f  haS l3een Kai<l th a t  the re  was a 
was” a d m  fro n \ th e  s ta tu te  o f 1894, and there 
fu r th e r  ! U ldcr th e  s ta tu te  o f  1894. Th is 
legal oh lirro *^6611 Sa' d ’ th a t  i f  the re  were no 
v ir tu e  o f fv , b y  general la w  o r by
was so • * A c t  o f  1894> th is  salvage service 
m aster andV1 Ub e Pn ac t on th e  p a r t  o f the 
be ha lf o f  f l ip CTeW tb e  ^ an Onofre a c tin g  on
e n tit le  i t  t  e, owners ° f  the  San Onofre, as would

« o !e q !e n c? eofrett 0nednaS’ i f  n 0 t “  in e v ita b li
con tem pla tion  f J h f  co lhs ion> nevertheless in 
co llis ion  and °4  Ui w  a consequence o f the 
o u t o f whinh ' i f  ° f  tbe  event  o f the  co llis ion, 
San Onofre tn  l  c la im  o f th e  owners o f the 
the  owners o f t h i  C7i^ ni JePsated in  damages b \  
have arisen lC ib^e ame m u s t be deemed tc

r e f e r r e d i  p0^ ^ - ! 0^ b t ig a tio n  to  w h ich  I  have 
?w„i_ eP’ -tb e  nb a b lb ty  o f th e  owners o f the

reference
M elan ie  C  a J lb ty  o f th e  ow- 

me h a v in g been established,

was m ade to  th e  re g is tra r and m erchants to  
ascerta in  th e  damages to  th e  owners o f the  
San Onofre, and i t  is fro m  the  re p o rt b y  the  
learned re g is tra r upon th a t  reference th a t  th e  
present appeal is b ro u g h t b y  th e  owners o f the  
M elan ie .

The learned re g is tra r de te rm ined  th a t  th e  
damage caused to  the  owners o f the  San Onofre 
b y  he r be ing p u t  ag round in  the  course o f th e  
services w h ich  she rendered on th e  27 th  Dec. 
1916, was damage w h ich  was a re s u lt o f  th e  
co llis ion , so th a t  th e  expenses re su ltin g  from  
i t  cou ld  be recovered as damage a ris ing  fro m  
th e  co llis ion . The  learned re g is tra r expressed 
i t  in  these words : “  I n  m y  op in io n  th e y  are 
p a r t  o f such damages. T h a t a fte r  a co llis ion  
one vessel should be in  danger o f s in k ing  is a 
n a tu ra l resu lt o f  i t ,  an endeavour to  save her 
b y  th e  o th e r sh ip  is e q ua lly  a n a tu ra l resu lt, 
and i f  damages are suffered d u r in g  such ac tio n  
th e y  are p ro x im a te ly  a consequence o f the  
co llis ion . The sequence o f fac ts  fo rm s one 
g roup  o f occurrences. U n d e r these c ircu m 
stances th e  c la im an ts  are e n tit le d  to  recover 
the  c la im  in  fu l l . ”  The owners o f th e  M elan ie  
appealed against th a t  fin d in g  and asked th a t  
th a t  re p o rt so fa r  as i t  depends upon th a t  
f in d in g  sha ll n o t be con firm ed. The g round  
o f decision there is th e  th ir d  g ro un d  w h ich  I  
m en tioned  in  considering w h a t had been p re 
sented to  me on b e ha lf o f  th e  c la im an ts—  
th a t  is the  g ro un d  th a t  th e  a c tio n  o f  the  
sa lvors in  th is  case was the  n a tu ra l re su lt o f 
the  co llis ion , and th a t  th e  damage suffered in  
the  salvage was th e  n a tu ra l resu lt o f  th e  e ffo rt 
to  salve, unde r th e  c ircum stances, and th a t  
the re fo re  th e  c la im  is w ith in  th e  l ia b i l i t y  w h ich  
lies upon  those w ho  are answerable fo r  damages 
caused b y  a neg ligen t co llis ion .

Perhaps i t  w o u ld  be as w e ll, in  th e  f irs t  place, 
to  deal w ith  th e  question  un de r th e  M erchan t 
S h ipp ing  A c t  o f 1894. I f  the re  was a s ta tu to ry  
d u ty  on th e  m aste r and crew  o f th e  San Onofre 
to  render th e  services th e y  were rendering  when 
th e  vessel w e n t ag round th e n  the re  w o u ld  be 
a s trong  p r im d  fa c ie  case in  fa v o u r o f the  
p ro p o s itio n  th a t  th e  damage so suffered was 
th e  im m ed ia te  re su lt o f  th e  co llis ion . I  m us t 
consider w h e the r the re  was such a d u ty . 
Sect. 422 p rov ides  “  th a t  in  eve ry  case o f 
c o llis io n  i t  sha ll be th e  d u ty  o f  th e  m aster 
o r person in  charge o f  each vessel i f  and so 
fa r  as he can do so w ith o u t danger to  h is ow n 
vessel, crew  and  passengers, i f  an y , to  render 
to  th e  o th e r vessel, he r m aster, crew  and 
passengers, i f  any , such assistance as m ay  be 
p ra c tica b le .”  I t  is said th a t  the re  was here a 
case in  w h ich  th e  m aster o f  th e  San Onofre 
cou ld  w ith o u t danger to  h is ow n vessel, render 
to  th e  o th e r vessel p ra c tic a l assistance b y  
sa lv ing  her, and, i f  th a t  is a co rrec t p ro po s ition , 
i t  goes a long w a y  to  estab lish th e  correctness 
o f th e  conclusion a rr iv e d  a t b y  th e  learned 
re g is tra r. I t  is a question  o f fa c t w he the r 
th e  San Onofre cou ld  w ith o u t damage proceed 
to  salve th e  M elan ie . T h a t she cou ld  w ith o u t 
damage render assistance to  th e  m aster and 
crew  o f  the  M elan ie , I  th in k ,  goes w ith o u t
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say ing . T hey  came on board  her and th e y  
cou ld  have been p ro m p tly  and safe ly rem oved 
and b ro u g h t to  la nd  ; b u t th e  question  w h e the r 
she cou ld  w ith o u t danger unde rtake  th e  ex 
p e d itio n  on w h ich  she em barked is a to ta l ly  
d iffe re n t question . I  look  a t th e  c ircum stances 
o f the  case : a co llis ion  in  a dense fog, one vessel 
ab so lu te ly  powerless, th e  o th e r vessel p a r t ly  
d isab led, th a t  is to  say s u b s ta n tia lly  dam aged, 
u n c e rta in ty  as to  th e  bearings o f b o th  vessels, 
and a tim e  o f  g rea t p e r il fo r  b o th  vessels a floa t. 
I  m u s t take  no tice  o f  th a t— i t  has been d w e lt 
upon  b y  counsel, and I  canno t b u t take  no tice  
o f  i t .  T o  lin g e r helpless in  a n y  p o s itio n  in  an 
avenue to  one o f one g rea t p o rts  o f th is  c o u n try  
was a m a tte r  o f  ex trem e p e r il in  its e lf. I  have 
to  answer fo r  m yse lf— and i t  has been agreed 
th a t  I  m us t answer on th e  fac ts  before me—  
th e  question , Could th e  m aste r o f th e  San  
Onofre render th e  service w ith o u t danger to  
his vessel, nam ely , salvage service to  the  
M elan ie  ? I  have come to  th e  conclusion th a t  he 
cou ld  n o t ; and, th a t  be ing so, th a t  sect. 422 
d id  n o t p u t  upon h im  th e  s ta tu to ry  o b lig a tio n  
to  do w h a t he d id — ta ke  th e  M elan ie  in  to w  
and rem ove he r to  a place where she m ig h t be 
repa ired  and rendered again f i t  fo r  sea service.

W he th e r, i f  he had been in  circum stances o f 
less danger, i t  w o u ld  have been p rope r th a t  he 
should have rendered some service, i t  is n o t 
necessary fo r  me to  consider. I  f in d  th a t  the  
San Onofre cou ld  n o t render the  service w h ich  
she proceeded to  render, w ith o u t danger, and 
th a t  the re fo re  th e  m aste r was under no ob liga 
t io n  unde r sect. 422. W as the re  a d u ty  upon 
h im  to  render th a t  service a p a rt fro m  the 
s ta tu te  so as to  m ake the  rendering  o f  th a t  
service one o f  th e  im m ed ia te  resu lts o f the  
co llis ion  in  w h ich  his vessel had been in ju re d  ? 
H is  f irs t  d u ty , i t  was said in  th e  course o f  the  
a rgum ent— and I  th in k  fa ir ly  said— was to  
p ro v id e  fo r  th e  sa fe ty  o f  h is ow n vessel and 
crew . I f  he had a d u ty  tow a rds  th e  M elan ie  
w h ich  had in ju re d  the  San Onofre, and p a r t ly  
d isab led her, i t  was a d u ty  a ris ing  upon e th ica l 
grounds, and n o t as a conclusion o f law . He 
had a d u ty  w h ich  has been described on some 
occasions as a d u ty  o f im p e rfe c t ob lig a tio n . 
H e  was in  a s itu a tio n  in  w h ich  i t  was fo r  h im  
to  de te rm ine  w h e the r he should o r should n o t 
seek to  salve th e  M elan ie . W here th e  choice 
was w ith  h im , and no la w  prescribed the  con
c lus ion to  w h ich  he should come, 1 canno t 
m yse lf see th a t  the re  is g round  fo r  fin d in g  th a t  
he was unde r a d u ty  to  render these services. 
T he  th ir d  g ro un d  is th e  g ro un d  w h ich  has been 
v e ry  m uch pressed upon me in  the  course o f 
a fo rc ib le  a rg um e n t to  w h ich  I  have g iven  the  
a tte n tio n  w h ich  i t  deserves, nam ely , th a t  a 
seaman placed in  the  po s itio n  o f th e  m aster 
o f  th e  San Onofre w o u ld  in e v ita b ly  do w h a t the  
m aster o f th e  San Onofre d id  in  th is  case. T h a t 
is a fasc in a tin g  p ro p o s itio n  : no m an w ho comes 
to  be concerned w ith  th e  doings o f seamen in 
c ircum stances o f  p e r il w i l l  ever under-estim ate  
he courage and th e  m a g n a n im ity  w h ich  the y  

d isp la y , o r th e ir  readiness to  assume risks and 
ob lig a tio ns  o f h u m a n ity  w h ich  are in  no sense
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p a r t o f th e ir  d u ty . M r. B ateson said th a t  i t  
was a m ost n a tu ra l th in g — so n a tu ra l as to  be 
in e v ita b le . I  am  ha pp y  to  say th a t  i t  was a 
n a tu ra l th in g . I f  the re  had  n o t been a hope 
o f rew ard , i f  th e  sa fe ty  o f  th e  crew  o f the  
M elan ie  had  depended upon  i t ,  I  w e ll believe 
th a t  th e  m aster o f  th e  San Onofre w o u ld  ra th e r 
have un de rtaken  th e  perilous business o f  to w in g  
a vessel fro m  w h ich  he cou ld  n o t release her 
crew  th a n  abandon he r w ith  th e  p ro b a b ility  
th a t  she w o u ld  perish. The s itu a tio n  was n o t 
o f  th a t  k in d , and the  question  was n o t one o f 
saving th e  crew  o f  th e  M elan ie , b u t  o f saving 
the  sh ip  its e lf. I  agree th a t  in  th e  sense in  
w h ich  i t  was p u t  to  me, as a th in g  lik e ly  to  be 
unde rta ken  b y  courageous and h ig h -sp ir ite d  
seamen, i t  was a n a tu ra l th in g . Is  th a t  enough 
in  th is  case ? I t  was n o t in e v ita b le  in  p o in t o f 
d u ty , and i f  i t  were in e v ita b le  a t a l l i t  was 
because o f th e  in c lin a tio n  o f the  m aste r and 
crew  o f th e  San Onofre.

I  th in k  I  canno t do b e tte r th a n  re fe r to  the 
s tandard  a u th o r ity  upon th is  question  o f w h a t 
degree o f  p ro x im ity  and causative sequence is 
necessary to  estab lish l ia b i l i t y  where i t  is 
c la im ed th a t  damage is the  resu lt o f  an action  
so as to  be recoverable in  an ac tio n  fo r  damages 
caused the re by .

I  f in d  in  the  ju d g m e n t o f L o rd  Esher in  the  
A rgen lino  (6 Asp. M ar. L a w  Cas. 348 ; 59 L .  T . 
R ep. 914 ; 13 P rob . D iv . 191) a s ta tem e n t pe r
fe c t ly  e x p lic it  and long acted upon , and I  w il l 
re fe r to  th e  passages in  i t  w h ich  bear on th is  
case. L o rd  Esher said a t p. 198 o f 13 P. 
(p. 350 o f  6 Asp. M ar. L a w  C as.; p . 916 o f 59
L .  T . R ep.) : “  T he  damage m us t be an ac tu a l 
damage p roved  to  have occurred in  th e  p a r
t ic u la r  case.”  T h a t te s t is satisfied here. 
“  I t  m ust be th e  reasonable and n a tu ra l resu lt 
o f  th e  ac t com p la ined of. I f  i t  can be shown 
th a t  the  re su lt w h ich  has occurred is such as 
w o u ld  be th e  consequence o f the  a c t in  the  
o rd in a ry  course o f  th in gs , th is  requ irem en t 
is satisfied. . . .  I f  th e  resu lt in  the  
p a r tic u la r  case fa ils  to  sa tis fy  a l l these con
d itio n s , th e  case fa ils . . . .  I f  the  resu lt 
satisfies these cond itions , i t  m us t s t i l l  fu r th e r  
be th e  d ire c t o r im m ed ia te  o r p ro x im a te  resu lt 
o f  th e  ac t com pla ined o f.”

N o w  was th is  th e  d ire c t o r im m ed ia te  resu lt 
o r p ro x im a te  re s u lt o f  th e  ac t com p la ined o f ? 
W as i t  th e  reasonable and n a tu ra l re su lt o f  the  
ac t com pla ined o f ? I t  is n o t enough in  m y  
ju d g m e n t to  say th a t  i t  is such a consequence 
as w o u ld  resu lt fro m  th e  d e te rm in a tio n  o f a 
courageous m an w ho saw a vessel o r  p ro p e rty  
o r lives  in  p e ril. The damage m us t resu lt from  
the  a c t com pla ined o f : th e  co llis ion  ; and i t  
m ust resu lt d ire c t ly  and im m e d ia te ly .

As I  w a tched th e  a rg um e n t fo r  th e  c la im an ts ,
I  fe lt  th a t  th e y  had never g o t beyond th is  stage : 
th a t  th e  salvage was th e  n a tu ra l re su lt o f  the  
co llis ion— th e  decision to  salve— and th a t  the  
s tra n d in g  was, in  th e  circum stances, a n a tu ra l 
re su lt o f  the  salvage. I f  th a t  be th e  tru e  v ie w  
o f th e  m a tte r, i t  pu ts  th e  s tra n d in g  n o t im 
m e d ia te ly  in  causative  sequence w ith  the  
co llis ion , b u t  i t  pu ts  i t  in  p o in t o f sequence one

T h e  Sa n  O n o f r e .
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o f t i i  re ii i oved— ^  makes i t  a consequence n o t 
In  <'°  ls‘on b u t  a consequence o f th e  salvage. 
w 7 ju d g m e n t th a t  is th e  m ost favou rab le  
l Z , ln  ' v, ch the  c la im an ts ’ case cou ld  have 
to  p u t  b y  M r. Bateson. B u t  I  am  n o t able 
in  r f 0-6 t  * be conclusion th a t  th e  salvage was 
r e s i n t f  ° l  Iaw  th e  reasonable and n a tu ra l 
anrI ^ 'e  co llis ion . T o  be th e  reasonable 
fo r , ]na u ra '  resu lt so as to  in v o lv e  l ia b i l i t y  
resnlt^m-a^ e d  lnust  be m ore th a n  an o p tio n a l 
Dp.  ’ ln  m y  ju d g m e n t, on th e  p a r t  o f the  
the J '  " 10 sets UP the  c la im  in  respect o f 
im n * mage svp'fe red— i t  m us t be a resu lt 
com plains*^011 b y  the  fa c t o f w h ich  he

c a S T r A « “  tru e  effect o f the  fac ts  in  th is
courn tr a e mas^er o f th e  San Onofre, w ith  
th a t t t f  an<* excellc n t  ju d g m e n t, de term ined 
to  be 6l e Wf s a sb'P here in  g rea t p e ril, l ik e ly  
and w iv  andoned, b u t  w h ic h  he cou ld  save, 
th a t se1; a b o u t saving . M y  v ie w  is
San O n^r de te rm in a tio n  o f th e  m aste r o f the  
free ° TC Z a's a d e te rm in a tio n  w h ich  he was 
sub sen 11 e uPon> how ever, and th a t  the
salvage n  m iscbauces o f h is en terprise  in  the  
indere.r,,|Wer.e rn ' scbances in  th a t  en terprise  
and nor e6 ly  and free ly  unde rta ken  b y  h im , 
v o l i t i o n  onfjeft uenees th ro w n  upon  h im  w ith o u t 
the enll iZ*11 ^ 'S Pa rC as p a r t  o f th e  damage o f 
fault, o f tb°n  ,'v tdch he was in v o lv e d  b y  the
been e a s i e s t As  1 sa id ’ i l  w o u ld  bave 
I  have nr Z °  compress the  conclusions a t w h ich  
bad n u t .Z lved  w ‘th in  a na rrow e r compass i f  I  
to  make m t°  " b it in g .  I  have endeavoured 
m ay have Z ™ ! Cl<La r in  o rder th a t th e  pa rties  
rav deeioi °  doub t  as to  w h a t th e  grounds o f 
take o f t h ^ i  a re ' t a k in g  th e  v ie w  w h ich  I  do 
n° t  be s„ ‘ ,aW and o f tbe  fac ts , th e  re p o rt can- 
th a t the  ri m ed\  *s de fective  in  n o t f in d in g  
c o n s e q u e n t n ?  t l !C re ‘ n ,<t.uestion was th e d ire c t 
also defeet' ■ t i le 9od ls Ion> b u t  I  th in k  i t  is 
conseouennVe 111 E nd ing  th a t  i t  was the  n a tu ra l 
probable 6 W ltu ju t  f in d in g  th a t  i t  was the  
tw o  mate onse(l uencc o f th e  co llis ion . Those

F o r th  are m uch in vo lve d , 
m ust SU(Z  r Zasons f  have s ta ted  th e  m o tio n  
a ttr ib u ta b le  t ’ t nn d +theJ dam ages w h ich  are 
m ust be exolnri n V tra n d m g ° f  th e  San 0nof re 
to  be assesoou ded. frorn  th e  damages w h ic h  are 
and ao-ain0r f i gainSi  tb e  ow ners o f th e  M elan ie  
W h a t \ ,. ;n  t  , sh ip  in  th e  damage ac tion , 
b rough t tr, r<f Ud "'b e n  th e  salvage a c tio n  is 
forecast tn a  d  i s n o t fo r  me now  to

n o t e o n ^ i1 desj re m ake clear is th a t  I  am 
th in g  i n . |llS ° *  ha v in g  said o r decided any- 
pos ition  o f ns. ,case w b ich  can p re ju d ice  the  
case the an t' Pa rt y  w hen th e y  come, in  
the  de te rm iuo t- ° f  salvaSe is fo u g h t, to  ask fo r 
effect w h ich  tb e  *luesti on w h a t is the
m ent 0 ^ 1 ° ^  to  b e g iven in  the  assess- 
— to  the  h ir . r " r i< a ina^ e— ^  the re  were salvage 
salvage rebva t l la t  ia  the  rende ring  o f the  
aground. ° n ’ San Onofre was p u t

Batesm ™ K C f  0nof re appealed,
appellants” ’ and Dum as  fo r  the

B u tle r A s p in a ll,  K .C ., and Stranger fo r  the  
respondents. C ur. adv. vu lt.

The fo llo w in g  ju dg m en ts  were read :
B a n k e s . L .J .— The p ro p o s itio n  fo r  w h ich  

the  appe llan ts  are con tend ing  in  th e  present 
appeal is th a t  where tw o  vessels have been in  
co llis ion , and th e  vessel w h ich  is w h o lly  to  
b lam e is be ing assisted to  a place o f sa fe ty  
b y  th e  o th e r vessel, i f  the  la t te r  w h ile  so 
assisting meets w ith  an acc ident, n o t due 
to  an y  negligence, and is dam aged, th e  vessel 
w h ich  is w h o lly  to  b lam e is lia b le  n o t o n ly  
fo r  an y  damage caused to  th e  o th e r vessel 
b y  th e  co llis ion , b u t  also fo r  a n y  damage 
the  re su lt o f  th e  accident.

I t  is n o t necessary to  sta te  the  fac ts  o f th e  case 
in  d e ta il as th e y  are fu l ly  set o u t in  the  ju d g m e n t 
o f the  P res iden t. T he  acc ident in  th e  present 
case occurred w ith in  tw o  hours o f th e  co llis ion . 
I f  th e  p ro p o s itio n  contended fo r  is sound i t  
w o u ld  be im m a te r ia l w h e the r th e  acc iden t 
occurred tw o  hours o r tw o  days o r tw o  weeks 
a fte r  th e  co llis ion . The a rgum en t is based upon  
tw o  grounds (1) th a t  th e  damages re su ltin g  
fro m  th e  acc iden t were the  n a tu ra l and p robab le  
re su lt o f  the  co llis ion  and as such are recoverable,
(2) th a t  in  rende ring  assistance to  the  in ju re d  
vessel th e  San Onofre was a c tin g  in  pursuance 
o f a s ta tu to ry  d u ty  and th a t  th e  damage she 
suffered w h ile  so a c tin g  was thu s  s u ffic ie n tly  
connected w ith  th e  co llis ion  as to  render th e  
damages c la im ed recoverable. U p o n  th e  f irs t  
p o in t I  agree w ith  th e  v ie w  ta ke n  b y  the  
P resident. I  canno t d is tin g u ish  th e  case fro m  
th a t  o f tw o  pedestrians w ho co llide  in  th e  s treet, 
and th e  one whose negligence caused th e  
co llis ion  is in ju re d  and is assisted to  th e  h o sp ita l 
b y  th e  o the r, the re  be ing no one else ava ilab le  
to  render such assistance. I f  on th e  w a y  to  the  
ho sp ita l th e  one w ho is assisting th e  o th e r 
acc id e n ta lly  slips and breaks his leg, he canno t 
in  m y  op in ion , c la im  damages fro m  th a t  o th e r 
on th e  g round  th a t  b u t  fo r  th e  negligence in  
b r in g in g  a b o u t th e  co llis ion  he w o u ld  n o t have 
been where he was and  w o u ld  n o t have slipped 
and b roken  h is leg. The co llis ion  no d o u b t 
caused a sta te  o f th in g s  w h ich  rendered i t  
n a tu ra l th a t  th e  assistance should have been 
rendered. The m o tiv e  w h ich  led to  th e  rende r
in g  o f th e  assistance seems to  me to  be q u ite  
im m a te ria l. I t  m ay  have been p u re ly  h u m a n i
ta r ia n , and the re fo re  p ra ise w orthy . I t  m ay 
have been p u re ly  m ercenary, and the re fo re  u n 
w o rth y . I t  m ay  have been a m ix tu re  o f th e  tw o . 
W h ich eve r i t  was th e  re su lt appears to  me th e  
same. The m an, o r th e  vessel, as th e  case m ay 
be, was a pure  vo lun te e r, and th e  negligence 
w h ich  caused th e  co llis ion  canno t be said, a d o p t
in g  L o rd  Sum ner’ s language in  W eld -B lunde ll 
v . Stephens (123 L .  T . R ep. a t  p . 600 ; (1920)
A . C., a t pp . 983, 984), to  be th e  d ire c t cause 
o f th e  subsequent acc ident. A  nu m ber o f  cases 
were c ite d  b y  appe llan ts ’ counsel in  sup po rt o f 
his a rgum en t. I  do n o t th in k  th e y  are o f any 
assistance in  dec id ing th is  case, as each decision 
m us t depend upon  th e  p a r tic u la r  fac ts  o f the  
case. F o r instance, in  The Despatch (1860
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Lush . 98 ; 14 M oore 83), where the  decision 
tu rn e d  upon  the  fa c t th a t  as th e  co llis ion  broke 
one o f the  chains o f th e  vessel c la im in g  dama ges 
and so weakened he r pow er to  resist th e  force 
o f  th e  gale th e  co llis ion  m ig h t be regarded as 
th e  e ffic ien t cause o f  th e  subsequent accident, 
w h ich , in  th a t  case, was th e  d r iv in g  o f the  vessel 
on  to  th e  rocks. In  The C ity  o f L in c o ln  (6 Asp. 
M ar. L a w  Cas. 475 ; 62 L . T . R ep. 49 ; 15 P rob . 
D iv . 15), th e  c o u rt he ld  th a t  th e  g ro un d in g  o f 
th e  barque subsequent to  th e  co llis ion  was 
th e  n a tu ra l and  reasonable consequence o f the  
co llis ion  because th e  barque had lo s t her 
s teering  compass, lo g line  and  cha rts  in  the  
co llis ion , w h ich  deprived  th e  ca p ta in  o f the  
means o f asce rta in ing  his po s itio n  and o f 
p ro p e rly  n a v ig a tin g  h is ship.

I  express no o p in ion  as to  w he the r th e  appe l
la n t ’ s p o s itio n  w o u ld  have been a n y  b e tte r i f  i t  
cou ld  have been established th a t  in  rendering  
assistance to  the  M elan ie  th e  m aster o f  th e  San  
Onofre was a c tin g  unde r a s ta tu to ry  d u ty . The 
P res iden t he ld  th a t  he was n o t a c tin g  under 
an y  such d u ty . H ere, again, I  agree w ith  the  
P res iden t. The d u ty  o f rende ring  a ll possible 
assistance to  a vessel in  d istress canno t be too  
s tro n g ly  ins is ted upon , and one does n o t 
sym pa th ise  w ith  a defence such as is suggested 
here. In  th e  case o f a co llis ion  between tw o  
vessels th e  d u ty  upon the  m aste r o r person in  
charge o f  each vessel to  s tand b y  and to  render 
such assistance as is possib le is a s ta tu to ry  
d u ty , and th e  fa ilu re  w ith o u t reasonable cause 
to  fu lf i l  th a t  d u ty  is a c r im in a l offence. The 
p ro v is io n  to  th a t  effect is con ta ined  in  sect. 
422 o f th e  M erch an t S h ipp ing  A c t  1894. The 
o b lig a tio n  is q u a lified  b y  th e  lim ita t io n  o f  th e  
d u ty  to  cases where i t  can be exercised w ith o u t 
danger to  th e  m aste r’ s ow n vessel, crew  and 
passengers. I n  th e  present ease th e  owners 
o f  th e  M elan ie  con tend th a t  th e  assistance 
rendered b y  th e  San Onofre was rendered under 
such dangerous con d itions  th a t  i t  is n o t pe r
m issib le  fo r  he r owners to  con tend th a t  the  
m aste r was a c tin g  in  pe rfo rm ance o f  his 
s ta tu to ry  d u ty . T he  P res iden t has accepted 
th is  con ten tio n . W h e th e r th e  con d itions  were 
such as to  ju s t i fy  h is conclusion is a question  
o f  fa c t. I  am  c e rta in ly  n o t p repa red  to  d is
agree w ith  h im , and i f  th e  p ro pe r te s t to  a p p ly  
is to  consider w hethe r, had  the  m aste r n o t 
rendered th e  assistance, the re  cou ld  have been 
a n y  reasonable p rospect o f securing a con
v ic t io n  aga inst h im  fo r  fa il in g  to  pe rfo rm  his 
s ta tu to ry  d u ty , I  have no he s ita tio n  in  saying 
th a t  the re  cou ld  n o t. F o r these reasons I  
consider th a t  th e  appeal fa ils  on b o th  grounds, 
and m u s t be dism issed w ith  costs.

Sc r u t t o n , L .J .— The question  in  th is  appeal 
is w h e the r th e  P res iden t was r ig h t  in  ho ld in g  
th a t  c e rta in  damage caused to  th e  owners o f 
th e  San Onofre  b y  th e  s tra n d in g  o f  th e  San  
Onofre  w h ile  a tte m p tin g  to  salve th e  M elan ie  
was recoverable b y  th e  San Onofre as damages 
occasioned b y  th e  negligence o f  th e  M elan ie  
in  c o llid in g  w ith  th e  San Onofre. S h o rtly , the  
fac ts  are th a t  a b o u t 9.30 a.m . on a foggy 
m orn ing  in  th e  B r is to l Channel, th e  M elan ie

[Ct . o f  A p p .

co llided  w ith  th e  San Onofre, and has been 
fou nd  alone to  b lam e fo r  th e  co llis ion . The 
M elan ie  was seriously  dam aged, so th a t  her 
m aster and a ll he r crew  came on board  the  
San Onofre. The San Onofre was v e ry  s lig h tly  
dam aged, some r iv e ts  be ing s ta rted  in  th e  fo re 
peak. The m aste r o f  th e  San Onofre, to  use 
h is ow n w ords, “  th o u g h t the re  was a chance 
o f  saving th e  M elan ie , and also o f  g e ttin g  her 
o u t o f th e  t ra ff ic .”  H e  persuaded some o f  her 
crew  to  re tu rn  to  her, lashed h im se lf to  one 
side, and h is escort an  arm ed tra w le r  the  
U ra n ia  to  th e  o th e r side, and s ta rted  to w in g  
her in  th e  fog  inshore in to  sha llow  w a te r and 
o u t o f th e  tra ffic , m eaning to  ta ke  her to  B a rry .

N e a rly  tw o  hours a fte r  the  co llis ion , and 
th ree -qua rte rs  o f  an h o u r a fte r  th e  towage 
began, th e  th ree  vessels s tranded in  th e  fog 
on the  W elsh shore and damage was done to  
th e  San Onofre and the  M elan ie . I t  has been 
fou nd  th a t  th e  s tra n d in g  was n o t due to  any 
negligence on th e  p a r t  o f th e  San Onofre. The 
question  is w he the r th e  damage to  th e  San 
Onofre b y  s tra n d in g  is th e  d ire c t consequence 
o f th e  o r ig in a l negligence o f  the  M elan ie  in  
c o llid in g  w ith  her. W here a sh ip  alone to  
blam e fo r  a co llis ion  does damage to  ano the r 
sh ip , w h ich , w h ile  in  her dam aged con d ition , 
is subsequently los t, th e  p r im d  fa c ie  p resum p
t io n  in  the  A d m ira lty  C ourt is th a t  th e  subse
qu en t loss is occasioned b y  th e  co llis ion , the  
bu rden being on the  sh ip  in  fa u lt  to  displace 
th a t  p re sum p tion  b y  show ing th a t  th e  loss 
d id  n o t arise o u t o f th e  co llis ion , one exam ple 
be ing where i t  is shown th a t  the  u lt im a te  loss 
was caused b y  negligence on th e  p a r t  o f the  
damaged ship (see pe r M r. L u sh in g to n  in  The 
Pensher (1857, Swabey 211) and The M e llona  
(1847, 3 W . R ob . 7), and see also The C ity  o f 
L in c o ln  (sup). I n  a ll these cases, however, the  
sh ip  u lt im a te ly  lo s t has susta ined damage in  
the  o r ig in a l co llis ion  w h ich  m ay  have con
tr ib u te d  to  th e  u lt im a te  loss. The po s itio n  
w o u ld  have p ro b a b ly  be th e  same if ,  b y  breach 
o f  d u ty , a sh ip  o therw ise undam aged were le ft  
in  a po s itio n  o f  danger in  w h ich  she w o u ld  n o t 
have been had th e  d u ty  been pe rfo rm ed (see, 
how ever, th e  d if f ic u lt  questions ra ised in  
W ilson  v . N ew port Dock Com pany  (1866, 14
L .  T . R ep. 230 ; L . R ep. 1 E x . 177). B u t  in  
a l l these cases th e  u lt im a te  damage m us t be a 
d ire c t consequence o f the  co llis ion , a w ro n g fu l 
a c t th ro u g h  th e  damage caused im m e d ia te ly  
b y  the  co llis ion .

In  th e  present case, i f  a strange ship 
had come up  and a tte m p te d  to  salve the  
M elan ie  go ing ashore w ith o u t negligence 
w h ile  do ing  so, i t  w o u ld , I  th in k ,  be im pos
sib le to  recover he r damages b y  s tra n d in g  
as th e  d ire c t consequence o f  th e  M elan ie 's  
negligence in  co llid in g . The U ra n ia  cou ld  n o t 
recover he r s tra n d in g  damages as damages by  
co llis ion . The recompense fo r  the  s trand ing , 
i f  any, m u s t be recovered in  a salvage action  
in  p ro p o rtio n  to  the  va lue o f the  services 
rendered and as p a r t  o f th e ir  cost. The San 
Onofre cou ld o n ly  be in  a b e tte r p o s itio n  th a n  
th e  strange sa lvo r in  tw o  cases. F irs t ,  i f  the

T h e  Sa n  O n o f r e .
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iree i co llis ion  damage was th e  cause o f the  
77,In^ te  stran<lin g  damage, as in  th e  case in  

e O ity o f L in c o ln  (sup). B u t  in  the  present 
ase the  ac tu a l s lig h t co llis ion  damage to  the  
on Onofre had n o th in g  to  do w ith  th e  subse- 

ent s trand ing . Secondly, i f  th e  M elan ie 's  
eghgence dam aging herse lf, p u t  th e  San  

ca10 ■ unc*er a legal d u ty  to  save her, and in  
t h ^ ^ 11̂  ° U t ' cga'  d u ty  w ith o u t negligence 
b e *?.n  Onofre dam aged herse lf, the re  m ig h t 
n ‘y d ire c t cha in  o f causation  between o rig in a l 

8 «  and u lt im a te  damage. I n  sup po rt 
« IS v 'ew sect. 422 o f th e  M erchan t S h ipp ing  

was re lied  on, w h ich  imposes on th e  m aster 
a vessel in  co llis ion  a d u ty  enforceable b y  

osecution to  render to  the  o th e r vessel such 
sistanee as m ay  b e p ra c ticab le . B u t  th is  

can^HS ° n ' “r im posed i f  and so fa r  as the  m aster 
ere f °  S°  w d ^ ° u t  danger to  h is ow n vessel,

. and passengers. T h is  re s tr ic t io n  is 
is i ! ° t S " reasonable, fo r  an ow ner whose ship 
enrt 0 to  blam e can h a rd ly  be requ ired  to  
c r i r n '^ t f  ^ 6r as a m aWer o f d u ty  enforceable 
case ^  to  save a w rongdoer. I n  th e  present 
Onnf -ere Was ob v io us ly  danger to  th e  San  
is sR m  \ a^ 'nS ber in  a fog  tow a rds  shore, as 
w ith  OVI n th e  fa c t th a t  she w e n t ashore 
hav °K  negligence. In  m y  v ie w  i t  w o u ld  
the  e?n lm possible successfully to  prosecute 
taken 6 a ^be San Onofre i f ,  w hen he had
awav ? M elan ie 's  crew  on board , he had  sailed 
vesooi b i|s answer o f danger to  h is ow ner’s 
attemr,+V4° U^  bave been conclusive. The 
the o n ir ■ Connec.t th e  s trand in g  damage w ith  
d u tv  im IS1° n  neghgence b y  means o f a lega l 
I  j  Posed on the  San Onofre the re fo re  fa ils . 
num e,.^0 t discuss th e  cases c ite d  ; th e y  are 
tvhethen1̂  aiK'  bew ilde ring , b u t  th e  question 
huence 'f a itlages *s a su ffic ie n tly  d ire c t conse- 
rem ote °  ne8 % ence to  be recoverable is too  
I  am p i1S rat4ler a question  o f f irs t  im pression, 
in iuree ( f.T ” la t  d  a neg ligen t d r iv e r  on th e  road 
vehicle ,*n a co llis ion  w ith  ano the r
take  th  ' Vh° Se d r iv e r and a s tranger the reupon 
w ith  an8 yu red m an to  h o s p ita l and m eet 
can reco acci<?en t in  so do ing, n e ith e r o f  the m

exa c tly  si 'l ' ^ le present case seems to  me 
to  an e IIT|ba r - I n  m y  v ie w  th e  re g is tra r came 
arrived 1! oneous decision, and th e  President 
be H i " - 1 a correct resu lt. T he  appeal should 
Onofre mSG<̂  ,W'^ '  costs. A n y  rem edy th e  Sar, 
rem u ne re fy  h&Ve is in  an a c tion fo r  salvage 
which t  10n’ on the  prospects o f  success ir  

A t k *  e?prTes\ no op in ion , 
in th is  on • * have fe lt  considerable doubl
I  do n o fS ! esPer; t  o f  b o th  th e  po in ts  argued 
im portane ^  is possible to  ove rra te  the 
imposed , e ° t  m a in ta in in g  th e  s ta tu to ry  d u ty  
A c t 18Q4 n l ec t' 422 ° f  tbe  M erchan t Shipping 
A c t I 862’  ̂r ;s4 enacted in  th e  M erch an t Shipping 
ob liga tion  \ ' an A ° f  th a t  a ttached  a sta tu tory
from  tim e ; °  a f l l l t y  th a t  has been recognisee 
F rom  1862 Iyilnernoria l b y  B r it is h  shipm asters 
tbe  on lv  se r  1911 th is  appears to  have beei 
save l i f c „ „ deal i ng w ith  an ob lig a tio n  ti 

’ ln  m y  op in ion  th e  q u a lifica tio i

w ith o u t danger m us t be read in  reference to  
th e  su b je c t-m a tte r, i.e ., th e  d u ty  o f saving life  
a t sea. I  should be v e ry  s o rry  to  la y  dow n th a t  
any degree o f danger, how ever s lig h t, in  p e r
fo rm in g  th e  con tem pla ted  d u ty  w o u ld  absolve 
the  m aste r fro m  his s ta tu to ry  ob lig a tio n . I  
should suppose th a t  the re  m u s t be an a p 
preciab le  and rea l danger in  excess o f the  p e r il 
to  be an tic ip a ted  unde r o rd in a ry  cond itions 
o f n a v ig a tio n  a tte n d in g  a voyage a t sea. I t  
is tru e  th a t  in  the  M a ritim e  Conventions A c t  
1911 th e  d u ty  expressed in  sect. 422 o f the  
M erchan t S h ipp ing  A c t  1894 is re-enacted in  
a m uch w id e r fo rm  so fa r  as re lates to  saving 
life . I t  is n o t confined to  a d u ty  a ris ing  in  case 
o f co llis ion , and th e  words used are “  w ith o u t 
serious danger.”  I  d o u b t w h e the r th e  degree 
o f danger w h ich  w i l l  excuse th e  d u ty  is sub
s ta n tia lly  m od ified  b y  th is  a d d itio n . N o r in  
a c iv i l  case do I  th in k  i t  necessary fo r  th e  
purpose o f de te rm in in g  w he the r the re  is a 
breach o f  d u ty  to  consider w h e the r i f  a c r im in a l 
charge were made against th e  m aste r a ju r y  
w o u ld  c o n v ic t. I t  is because I  should be v e ry  
s o rry  to  pa y  lip -serv ice  o n ly  to  th e  im portance  
o f th e  s ta tu to ry  d u ty  th a t  I  have been anxious 
to  see in  th is  case th a t  i t  has n o t been to o  
l ig h t ly  nega tived . I  am  m oreover in c lin ed  
to  th in k  th a t  i f  a m aster establishes th a t  he 
bond fide  considered th a t  th e  d u ty  had arisen, 
and i f  th e  o th e r sh ip  takes th e  bene fit o f  th e  
assistance rendered in  pursuance o f  th e  sup
posed d u ty  the  c o u rt should scru tin ise  ca re fu lly  
an y  suggestion b y  th e  assisted sh ip  th a t  the  
assistance was to o  dangerous and should n o t 
have been g iven . I  agree, how ever, th a t  th e  
fin a l d e te rm in a tio n  o f th e  question  m u s t tu rn  
on a question  o f  fa c t, and in  v ie w  o f th e  op in io n  
o f th e  P res iden t and th e  agreem ent o f th e  o th e r 
m em bers o f th e  c o u rt I  am  n o t prepared to  say 
th a t  I  am  satisfied th a t  th e  decision on th is  
p o in t was w rong.

A p a r t  fro m  th e  s ta tu to ry  d u ty  I  th in k  th a t  
the re  is a g rea t deal to  be said fo r  th e  v ie w  
ta ke n  b y  the  learned reg is tra r. The em ergency 
caused b y  a co llis ion  m ay be such as to  com pel 
an y  no rm a l person to  take  a p a r tic u la r  course 
o f ac tio n  ; in  th e  sense o f a ffo rd in g  such strong  
m otives fo r  th a t  p a r tic u la r  ac tio n  th a t  every 
reasonable person w o u ld  be induced b y  the m  so 
to  ac t. I  see no reason w h y  damage occasioned 
in  th e  course o f such ac tio n  m ay  n o t g ive  rise 
to  a c la im  fo r  damages b y  the  co llis ion  i f  the  
damage can be d ire c t ly  associated w ith  the  
o r ig in a l w ro n g fu l ac t. F o r  instance, th e  case 
p u t o f  a co llis ion  between m o to r cars where 
the  w rongdoer was in  danger o f los ing  his life  
unless h u rr ie d  to  m ed ica l care, i f  th e  o th e r 
p a r ty  us ing th e  o n ly  reasonable means h u rr ie d  
h im  to  ho sp ita l in  th e  in ju re d  car, and the  car 
in  consequence in cu rre d  fu r th e r  in ju r ie s  o r the  
d r iv e r was in  consequence in ju re d , I  th in k  such 
in ju r ie s  m ig h t w e ll be th e  d ire c t re su lt o f  th e  
o r ig in a l co llis ion . A n d  I  shou ld  desire to  reserve 
the  case decided in  th e  A m erican  Courts o f 
in ju r ie s  susta ined b y  a passer-by in  reasonably 
a tte m p tin g  to  snatch a c h ild  o r o th e r person 
fro m  th e  course o f a n e g lig e n tly  d r iv e n  veh ic le .
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I n  th is  case the re  appears to  m e evidence th a t  
th e  s tra n d in g  in  th e  course o f th e  jo in t  voyage 
to  refuge was d ire c t ly  connected w i:h  the  
co llis ion . T he  voyage was in  sha llow  waters 
because o f th e  co llis ion  damage. T he  M elan ie  
f ir s t  s tranded and the  San Onofre m ig h t have 
escaped i l  she had n o t been necessarily bound 
to  the  c rip p le d  M elan ie . B u t  th e  p la in t if f  has 
to  estab lish th e  c la im , and I  unders tand  the  
1 res ident n o t to  be satisfied th a t  th e  exp ed ition  
unde rtaken  b y  the  San Onofre was due to  the  
im p e llin g  desire to  assist th e  in ju re d  ship, b u t 
to  be poss ib ly  due to  a desire to  earn salvage 
o r some o th e r m o tive . I n  th is  respect, as 
before, th e  question  o f  d ire c t cause is u lt im a te ly  
one o f fa c t, and I  am  n o t prepared to  dissent 
fro m  th e  ju d g m e n t below.

S o lic ito rs  : D ow ning , Handcock, M idd le ton  
and  Lew is ; Thomas Cooper and  Co.

HIGH COURT OF JUSTICE,

K IN G ’S B E N C H  D IV IS IO N .
M a rc h  24 and  27, 1922.

(B efo re  M c Ca b d ie , J .)
D o m in io n  Co a l  Co m p a n y  v . M a s k in o n g e  

St e a m s h ip  Co m p a n y  L i m i t e d , (a)

C harter-party  —  R e qu is ition  —  T im e  charter fo r  
seven consecutive seasons —  R equ is ition  fo r  
p a rts  o f the term— R equ is ition  paym ent to 
shipowners exceeding the h ire  under the charter- 
p a rty — R igh t o f charterers to recover excess 
fro m  owners.

B y  a charter-party  made in  Nov. 1909, between 
the p la in t if fs ,  as charterers, and Messrs. 
Roberts o f L ive rpoo l, the defendants' prede
cessors in  title , as owners, the owners agreed 
to let and the charterers agreed to h ire  the 
steamship M ., then being b u ilt, f o r  seven 
consecutive St. Lawrence seasons, fro m  the 
sp rin g  o f  1912, she being then placed w ith  
clear holds at the disposal o f the charterers 
at Sydney, N ova Scotia, each season not earlie r 
than five  days p r io r  to the opening o f the 
navigation  on the St. Lawrence to M on trea l, 
and not la ter than the 15t il M a y , or the charterers 
to have the op tion o f cancelling the charter- 
p a rty  ; but i f  cancelled any season, the cancella
tion  to have effect f o r  that season on ly. The 
h ire  at the rate therein specified was to be p a id  
in  cash m on th ly  in  advance to the owners’ 
agents in  N ew  Y ork . B y  an agreement o f 
novation made in  Oct. 1915, the defendants 
took over the righ ts and  accepted a l l the 
obligations o f Messrs. Roberts under the 
charte r-party  o f N ov. 1909, and certain  
varia tions  were made in  the terms o f the 
charter-party. Am ong other th ings i t  was 
agreed that “  h ire  money sha ll be p a id  at 
the rate o f  24371. 10s. p e r m onth.”  The M . j 
was operated under the charter-party in  1912, j 

(a) Reported by T. W. M organ, Esa., Barrister-abLaw.

1913, and  1914. I n  Feb. 1915, she was 
requis itioned by the Government under the 
R oyal P roclam ation  o f the 3 rd  A ug . 1914. 
The requ is ition  operated fro m  the 22n d  M a y  
1915 to about the 20 th Sept. 1915, f o r  which  
pe rio d  the Government p a id  the defendants 
(the owners) about 10,500k fo r  the h ire  o f the 
steamship, that sum being about 45001. in  
excess o f the rate o f h ire  fix e d  by the charter- 
p a rty . I n  the fo llo w in g  year the vessel was 
again requisitioned, and the requ is ition  operated 
fro m  the 9 th M a rch  1916 to the 2nd June  
1916. F o r  tha t p e rio d  the defendants re
ceived fro m  the A d m ira lty  about 7300L, which  
was about 5001. in  excess o f the amount 
which w ou ld  be due fo r  h ire  under the charter- 
p a rty . The p la in t if fs  (the charterers) claim ed  
to recover fro m  the owners the am ount by which  
the h ire  p a id  by the Government to the owners 
f o r  the periods o f the requ is ition  exceeded the 
rate o f h ire  fix e d  by the charter-party.

H e ld , tha t the p la in t if fs  were entitled to recover 
the am ount by which the h ire  p a id  by the 
Government fo r  both years exceeded the h ire  due 
to the p la in t if fs  under the charter-party, together 
w ith  interest in  respect o f the excess p a id  in  
1916. A s  interest was not cla im ed in  respect 
o f the excess paym ents made in  1915, none 
was awarded.

A c t io n  t r ie d  b y  M cCardie , J . w ith o u t a ju rv  
in  the  C om m ercia l C ourt.

The p la in t if fs , th e  charte rers, c la im ed to  
recover fro m  the  defendants, the  owners, a 
sum o f  a b o u t 14,000/., being the  difference 
between the  a m o un t w h ich  the  defendants 
as owners w o u ld  have been e n tit le d  to  receive 

. e P la in tiffs  as charte rers o f the  steam ship 
M askinonge, and  the  am o un t pa id  b y  the  
G overnm en t to  th e  owners fo r  tw o  periods 
w h ile  the  sh ip  in  question  was under req u is ition  
and em ployed b y  th e  A d m ira lty  in  G overn
m en t service. The G overnm en t p a id  to  the  
owners a considerable sum  o f  m oney fo r  h ire  
o f th e  steam ship , in  excess o f th e  ra te  o f  h ire  

, e V” der ttle  c h a rte r-p a rty  between the 
p la in t if fs  and defendants, and  th e  question  was 
w he the r th e  charte rers o r th e  owners were to  
have the  bene fit o f  th a t  excess sum . The 
p la in t if fs , as charte rers, c la im ed th e  excess and 
in te res t.

The m a tte r  arose under a c h a rte r-p a rty  
da ted  the  4 th  N o v . 1909, w hereby the  p la in t if fs  
h ired  fro m  Messrs. R o be rts  o f L iv e rp o o l, a 
s team ship, th e  M askinonge, fo r  seven con
secutive S t. Law rence seasons, com m encing 
in  th e  spring  o f  1912, w ith  an o p tio n  to  the  
charte rers to  con tinue  th e  ch a rte r fo r  three 
m ore seasons on g iv in g  no tice  n o t la te r tha n  
1917. In  O ct, 1915, th e  ow nersh ip o f the 
M askinonge  was trans fe rre d  to  th e  defendants 
tog e the r w ith  Messrs. R o be rts ’s r ig h ts  and 
ob lig a tio ns  under the  p la in t if fs ’ c h a rte r-p a rty  
w h ich  was th e n  pro longed fo r  a fu r th e r  period 
o f s ix  consecutive years. F o r a pe riod  durino- 
th e  sum m er o f  1915 and again in  1916, the  
M askinonge  was under re q u is itio n  to  the 
G overnm en t and the  p la in t if fs  were deprived
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thp^^n USe ber. D u r in g  those tw o  periods 
sum (Aovernm ent  p a id  to  th e  defendants a 
o f h ' money  w h ich  was in  excess o f th e  ra te  
P la in t-«  bxed by  the  c h a rte r-p a rty , and the  
(■0 k  1 *s contended th a t  th e y  were e n tit le d  
t j j  e PaM  b y  th e  defendants th e  excess over 
The ShU?  pa>'ablu under th e  c h a rte r-p a rty , 
restr . e*endants re lied  on th e  excep tion  o f 
pa r. a in t princes con ta ined in  the  cha rte r- 
the eP ant* sa’d  th a t  ow ing  to  th e  re q u is itio n  
earn' r f r te r  ^0 r ^bc season o f 1915 cou ld  n o t be 
also e<1 ° Ut and was fru s tra te d . The defendants 
v e.ssel°Un^er' C*a*m  ' n  resPect ° f  damage to  the

L a t e b r i g h t ,  K .C ., F . H inde , and W illia m  
h ire t p 1 t  le p la in t if fs .— On p a y in g  the  agreed 
en titled  + charterers, th e  p la in t if fs , became 
durin tr +p l"'le w hole beneficia l user o f the  ship 
and tP k  te rm  Axed b y  th e  ch a rte r-p a rty , 
by  th  6 beneficial user inc luded  th e  sum pa id  
Period6 , f overnm e n t to  th e  owners fo r  the  
requ is ition  r ' ^ f  Wb ’cb the  sh ip  was under

D om in ion  Coal Com pany  v . Roberts, 36 
T im es L .  R ep. 837 ; 
wtese M in in g  and Eng ineering  Company 

,  e' 14 Asp. M ar. L a w  Cas. 9 5 ; 
The 7 L - T - R ep. 32 ; (1917) 2 K .  B . 599.

f ro rn ^ th ^ d * ^  are the re fo re  e n tit le d  to  recover 
to  them  P 6r dantS tbe  excess p a ym e n t made 
am ount j  u ™  G overnm ent over and above the  
p a rty , t p  t 6 due to  the m  unde r th e  cha rte r- 
ju s t as ,, u r ou l,l  leave th e  defendants 
gone on a 6 • as d  the  c h a rte r-p a rty  had 

any interruption .*16 Wh° Ie ° f  *tS term  w ithout

z n i ' R ' l ^ n ^ nnon ’ K • c -> A - T - M il le r ,  K .C ., 
was no o u t hlA g  fo r  t l le  de fendants.— There 
b u t a mp am  " ° u t  re q u is it io n  in  th is  case 
rendered t n r u  aJjreem ent f ° r  services to  be 
Well-knnwr. t  G °ve rnm e n t on th e  term s o f the
T . 99. >ph f ° rm  ° f  c h a rte r-p a rty  described as 
sh ip  to  the  w)6 WafL‘ ri fb is  case no demise o f  th e  
no p ro ne rt?  a.ln t l®s’ a rld the  p la in t if fs  ob ta ined  
mere agreed, t  le sb ip - There  was o n ly  a 
a certa in  t e r m ^  to  tbe  use ° f  th e  sh ip  fo r 
to  the  excent; ° n  t?le c h a rterers’ beha lf, sub ject 
° f  princes ”  ° / !S (am ong others) o f “  re s tra in t 
re s tra in t tPp th e  occurrence o f  such a
the G overnm en ttla C t Wa'S a t an end- W hen 
cha rte r-n ;,l k , t  req u is ition ed  th e  sh ip  the
and the  o w n L WaS a t an end fo r  th a t  season, 
as h ire  from  "e re  e n tit le d  to  a ll th e y  received

u*n tn e  G overnm ent.
• H inde rep lied .

_ C ur. adv. cu lt.
. M arch  2 7 __M pP . „
ju d g m e n t: TP ' . ^ h e , J . read th e  fo llo w in g  
as to  the  r p p '!  ac tlo n  raises several questions 
cha rte re r am? °p1Ve r l§b ts and  ob liga tions  o f 
steam shinundeP lP° ? ner in  a case where a
by  the  G ove rn m e n trtCT been requ is itioned

between th ? 1 w h ich  can be ad justed
d ispute . ThevP J tleS’, . the  fac ts  are n o t in  
ch a rte r-p a rtv  t  *ese : I n  N o v . 1909, a 

v o l . X V I  x  T dG betwecn th c  p la in t if fs

(charte rers), o f  the  one p a r t,  and Messrs.
E . F . and W . R oberts , o f L iv e rp o o l (as owners), 
o f th e  o th e r p a r t.  I t  re la ted  to  the  steamship 
M askinonge, the n  be ing b u ilt .  I t  p rov ided  
(so fa r  as m a te r ia l) :  “ Clause 1. The said 
owners agree to  le t  and the  said charterers 
agree to  h ire  th e  said steam ship fo r  seven 
consecutive S t. Law rence seasons, com m encing 
w ith  th e  spring  1912, she be ing placed w ith  
c lear ho lds a t th e  disposal o f th e  charterers 
a t Sydney, N o va  Scotia , each season, n o t 
ea rlie r th a n  five  days p r io r  to  open ing o f 
n a v ig a tio n  on th e  S t. Law rence to  M on trea l, 
and n o t la te r  th a n  the  15 th  M ay, o r the  
charterers to  have o p tio n  o f cancelling th is  
c h a rte r-p a rty , b u t  i f  cancelled any season said 
cance lla tion  to  a p p ly  to  th a t  one season on ly .
. . “  Clause 2. T h a t the  owners shall
p ro v id e  and pa y  fo r  a l l th e  prov is ions and wages 
fo r  th e  cap ta in , officers, and engineers, firem en, 
and crew, also consular and sh ipp ing  fees, and 
sha ll pa y  fo r  the  insurance o f th e  vessel and 
fo r  a ll the  . . . stores, and m a in ta in  her
in  a th o ro u g h ly  e ffic ien t s ta te  in  h u ll and 
m ach ine ry  fo r  th e  service w ith  a  fu l l  com ple
m en t o f officers, seamen, engineers, and fire 
m en,”  & c. “  Clause 4. T h a t th e  charterers
sha ll p a y  fo r  the  use and h ire  o f the  said vessel 
a t th e  ra te  o f 4s. per to n  . . . pe r calendar
m o n th  . . . u n t i l  he r red e live ry  to  th e
owners (unless lo s t),”  &c. “  Clause 6. P a y 
m e n t to  be made in  cash m o n th ly  in  advance 
a t N ew  Y o rk  to  ow ners’ agents b y  bankers’ 
s ig h t d ra f t  on L o nd on  o r in  cash a t cu rre n t 
ra te  o f exchange fo r  same a t owners’ o p tio n , 
and in  d e fa u lt o f such pa ym en t o r paym ents 
as herein specified to  owners’ agents the  owners 
sha ll have th e  fa c u lty  o f w ith d ra w in g  the  
steam er fro m  the  service o f th e  charterers 
w ith o u t p re jud ice  to  an y  c la im  th e y , th e  owners, 
m ay  otherw ise have on th e  charte rers in  
pursuance o f th is  c h a rte r.”  The cha rte r 
con ta ined the  usual exceptions, in c lu d in g  
“  res tra in ts  o f princes, & c., m u tu a lly  excepted.’ ’

In  O ct. 1915, an agreeent o f n o va tio n  was 
made between Messrs. R oberts  o f th e  f irs t  
p a r t,  th e  defendants o f the  second p a r t,  and 
th e  p la in t if fs  (the  D o m in io n  Coal Com pany) o f 
the  th ir d  p a r t.  B y  th is  agreem ent the  defend
ants to o k  over th e  r ig h ts  and accepted a ll the  
ob liga tions  o f Messrs. R oberts  under th e  cha rte r 
p a r ty  o f  1909. Messrs. R obe rts  were released 
fro m  a ll l ia b i l i t y .  The agreem ent also varied  
the  te rm s o f  the  c h a rte r-p a rty . I t  p rov ided  : 
“  T h a t instead o f  tra d in g  fo r  consecutive 
seasons the  steamer sha ll, a f te r  d e live ry  a t 
Sydney, N o va  Scotia, tra d e  fo r  th e  D o m in ion  
Coal C om pany L im ite d , fo r  s ix  consecutive 
years, and in  consideration o f th e  M askinonge 
S team ship C om pany L im ite d , ha v in g  consented 
to  th is , th e  D o m in io n  Coal Com pany L im ite d , 
agree to  v a ry  the  cond itions  o f  th e  cha rte r- 
p a r ty  in  th e  fo llo w in g  respects (in te r a lia ) :
(a) H ire  m oney sha ll be pa id  a t th e  ra te  o f 
24371. 10s. per m o n th .”  Such are the  agree
m ents.

The broad facts, as th e y  ca ll fo r  present 
s ta tem ent, are th e s e : The M askinonge  was

C
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o n ly  operated under the  c h a rte r-p a rty  in  1912, 
1913, and 1914. On th e  27 th  Feb. 1915, 
th e  D ire c to r o f T ransports  w ro te  to  Messrs. 
R oberts  to  s ta te  th a t  i t  had become necessary 
to  re q u is itio n  the  M askinonge  unde r th e  R o ya l 
P roc lam a tion  o f th e  3 rd  A ug . 1914, fo r  use on 
u rgen t G overnm en t service under th e  cond itions 
o f th e  w e ll-kn ow n  fo rm  o f  ch a rte r-p a rty , 
T .99. The re q u is itio n  a c tu a lly  opera ted as 
fro m  the  22nd M ay  1915. I t  lasted t i l l  abou t 
the  20 th  Sept. 1915. F o r th is  pe riod , abou t 
fo u r m on ths, the  a m o u n t payab le  b y  the  
p la in t if fs  to  th e  defendants under th e ir  cha rte r- 
p a r ty  w o u ld  be a b o u t 60001. The a m o un t 
a c tu a lly  p a id  b y  the  G overnm en t to  the  
defendants under th e  A d m ira lty  ra te  o f h ire  
was ab ou t 10,5001. The p la in t if fs  c la im  the 
difference, ab ou t 45001., fro m  the  defendants. 
D u r in g  th e  above fo u r  m on ths o f  re q u is itio n  
th e  p la in t if fs  d id  n o t in  fa c t p a y  a n y  cha rte r- 
p a r ty  h ire  to  the  defendants. So m uch fo r  
1915.

In  the  year 1916 the re  was ano the r re q u is itio n  
o f th e  vessel b y  the  lik e  a u th o ritie s  under the  
lik e  powers. The re q u is itio n  opera ted as 
fro m  the  9 th  M arch  1916, to  th e  2nd June  1916. 
The h ire  under the  c h a rte r-p a rty  d u rin g  th is  
pe riod  w o u ld  be ab ou t 68001. The defendants 
a c tu a lly  received fro m  th e  A d m ira lty  abou t 
73001. The difference between these tw o  sums, 
am o u n tin g  to  ab ou t 5001., is c la im ed b y  the  
p la in t if fs  against the  defendants. There is a 
fu r th e r  c la im  b y  th e  p la in t if fs  fo r  in te res t in  
respect o f  the  sum received b y  the  defendants 
in  1916. T h is  and ano the r m in o r p o in t I  
w i l l  deal w ith  separa te ly  la te r  on. The s ta te 
m en t o f c la im , b y  pa r. 5, pu ts  th e  m a tte r  in  th is  
w a y  : “  D u r in g  th e  said periods th e  vessel 
was unde r G overnm en t re q u is it io n  and th e  
defendants were p a id  b y  th e  G overnm en t h ire  
fo r  the  said vessel. Such h ire  was in  excess 
o f  the  sum w h ich  w o u ld  have been payab le  b y  
the  p la in t if fs  to  the  defendants under the  
C h a rte r-pa rty  and agreem ent, and the  p la in t if fs  
say th e y  are e n tit le d  to  be p a id  b y  th e  defend
ants in  excess o f such h ire  fo r  the  pe rio d  the  
vessel should have been in  th e ir  use and a t th e ir  
d isposal.”  P a r. 6 cla im s fro m  th e  defendants 
a re tu rn  o f  th e  w hole 68001. p a id  b y  the  p la in t if fs  
to  the  defendants fo r  the  re q u is itio n  pe riod  o f 
1916.

The case was fu l ly  discussed before me. 
In  the  course o f his lum inous a rgum en t counsel 
fo r  the  defendants d ispu ted  th e  r ig h t  o f the  
p la in t if fs  to  recover an y  p a r t  o f  the  sums 
received b y  th e  defendants fro m  th e  G overn
m ent. T h is  is the  m a in  p o in t a t issue. C erta in  
d ic ta  in  th e  House o f Lo rds  in  T a m p lin  Steam
ship Com pany v . A ng lo -M ex ican  Petroleum  
Products Company (13 Asp. M ar. L a w  Cas. 467 ; 
115 L .  T . R ep. 315 ; (1916) 2 A . C. 397) 
were challenged, tog e the r w ith  several decisions 
o f the  K in g ’s B ench D iv is io n . I t  w i l l  be 
necessary b r ie f ly  to  consider those d ic ta  and 
decisions w ith  respect to  th e  r ig h t  o f the  
p la in t if fs  to  recover. I t  is also necessary to  
consider th e  ra t io  upon  w h ich  th e y  rest in  
o rder to  te s t th e  p la in t if fs ’ c la im  to  in te res t

and to  decide one o r tw o  o th e r m in o r po in ts  
in  th e  case.

A re  the  p la in t if fs  e n tit le d  to  recover excess 
over cha rte r h ire  ; and i f  yes, upon  w h a t legal 
g round  ? In  v ie w  o f counsel’s able argum ent, 
I  confess m y  hum ble  o p in ion  th a t  th e  legal 
po s itio n  has d r if te d  in to  some confusion ; y e t 
the re  is a b o dy  o f a u th o r ity  w h ich  th e  defend
an ts have to  m eet. Some broad  features 
m ay  be no ticed  in  ana lys ing  the  legal questions. 
F o r the  1915 re q u is itio n  period , as I  said, the  
p la in t if fs  p a id  no h ire  a t a ll. T w o  reasons 
existed fo r  th is — firs t ,  the  lega l effect o f  req u is i
t io n  was u n c e rta in ; and secondly, th e  defendants 
were n a tu ra lly  n o t anxious to  dem and h ire , 
inasm uch as th e y  were g e ttin g  a fa r  la rge r 
ra te  fro m  the  A d m ira lty .  B u t  a lth o u g h  the 
p la in t if fs  p a id  no h ire , y e t the  defendants 
d id  n o t exe rt a n y  pow er o f cance lla tion  th e y  
m ay  have possessed. F o r  th e  1916 re q u is itio n  
pe riod  th e  p la in t if fs  d id  p a y  th e  c h a rte r-p a rty  
h ire . I n  v ie w  o f the  fa c t, however, th a t  the  
c h a rte r-p a rty  con tinued  th ro u g h  and a fte r  
1915, the re  seems to  be no im portance  in  the  
above-m entioned d is tin c t io n  between the  tw o  
periods, except th a t,  as to  th e  fo rm er, the  
p la in t if fs  g ive  c re d it to  th e  defendants fo r  
the  h ire  w h ich  fe ll due, b u t was n o t pa id .

I t  is w e ll to  rem em ber th a t  th e  decision in  
T a m p lin 's  case (sup.) was n o t announced b y  
the  House o f Lo rds  t i l l  the  24 th  J u ly  1916. 
T i l l  th a t  was de live red , no decision existed 
o f a supreme and a u th o r ita tiv e  cha rac te r as 
to  the  d o c trin e  o f fru s tra t io n  in  connection 
w ith  re q u is itio n  o f ships. I t  m ig h t w e ll have 
been fou nd  b y  th e  House in  T a m p lin 's  case 
(sup.) th a t,  in  v ie w  o f th e  g re a t change o f 
circum stances created b y  the  re q u is itio n  and 
b y  the  tra n s fo rm a tio n  o f the  ta n k  steam er 
in to  a troop sh ip , fru s tra t io n  had  take n  place. 
B u t  the  m a jo r ity  o f the  House he ld  o therw ise. 
There was no rea l difference o f  o p in ion  as to  
the  p r in c ip le  o f  la w  app licab le , b u t  a s tr ik in g  
v a r ia t io n  o f v ie w  as to  the  a p p lica tio n  o f  the  
p r in c ip le  to  th e  facts. The la w  o f fru s tra t io n  
has since been illu s tra te d  b y  th e  cases c ited  
in  B lackburn  Bobbin Com pany v . A lle n  and  
Sons L im ite d  (119 L .  T . R ep. 215 ; (1918)
2 K .  B . 467), in  M etropo litan  W ater B oard  v . 
D ick , K e rr , and Co. (117 L . T . R ep. 766 ; (1918)
A . C. 119), and in  B a n k  L in e  L im ite d  v . Capel 
(14 Asp. M ar. L a w  Cas. 370 ; 120 L .  T . Rep. 
129 ; (1919) A . C. 435). I f  the re  was no fru s tra 
t io n  in  the  T a m lin  case (sup.), the re  c e rta in ly  
was no fru s tra t io n  in  the  present case, in  v iew  
o f the  v e ry  long pe riod  o f th e  c h a rte r-p a rty  and 
th e  shortness o f the  periods o f req u is ition .

In  v ie w  o f the  facts here, and inasm uch as 
a ll pa rties  trea te d  th e  c h a rte r-p a rty  as sub
s is ting , no question o f  com plete fru s tra t io n  
now  arises. In  v ie w  o f counsel’s ab le con
ten tions , however, I  desire to  sta te  th a t,  in  
m y  v iew , the re  is no such th in g  as “  p a r tia l 
f ru s tra t io n  in  the  sense o f th e  recognised 
“  fru s tra t io n  ”  doctrine . A  co n tra c t e ithe r 
exists o r i t  does n o t ex is t. I f  i t  is n o t destroyed, 
i t  survives as a w hole, and w ith  a con tinuance 
o f  m u tu a l r ig h ts  and du ties, as s ta ted  b y
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D o m in ion  Coal Company v . 
Banl A f  suP-'l- As L o rd  Sum ner p u t  i t  in  
LaZ  r ne L im ite d  v . Cupel (14 Asp. M ar. 
(19] u i a  33 a t p - 3 7 4 ; 120 L - T - R e p .1 2 9 ;
[|u , '  ■ 43~>, a t p. 455), w hen re fe rring  to
to  h i*1!? a.A w b ich  th e  fa te  o f a co n tra c t fa lls  
conti>i eci(K d  : “  T h a t fa te  is d isso lu tion  o r 
held ,Uan.ee’ a.ncb i f  the  cha rte r ou gh t to  be 
w ithn i ? 1)6 dissolved, i t  canno t be rev ived  
Present a new cont ract . ”  There fore, in  the  
o f I qoq Ca ,̂C’ ^ m ust tre a t the  c h a rte r-p a rty  
and , . th e  agreem ent o f 1915 as ex is ten t
th is  ehP6tatlVe a4 aP tim es. I t  is tru e  th a t  
o f n rina rte r-,p a r ty  con ta ined th e  usual re s tra in t 
in  the  CyA , ause‘ B u t  such a clause was also 
case I a '4e,'"Pa r ties in  question in  T a m p lin 's  
th is  arK* th e  o th e r decisions c ite d  in
th a t m K o w , i f  th is  be so, i t  fo llow s
the ob li!!' +• Jy m onth  over th e  co n tra c t pe riod  
the  a , J , n Teste d  on the  p la in t if fs  o f m ak ing  
con tractua l ?aon,th ly  Paym ents. I t  was th e ir  
chara-e i t  1 bu rden ; th e y  were bound to  dis- 
have he P  th e y  fa ile d  to  do so, th e y  cou ld  
moreove611 SUed as fo r  a deb t, and th e  owners,

w ith d ra w in g 3the  ship? t h d r  r ig h t  ° f

r a t io ^ n n  •t l̂e ' egal po s itio n , w h a t is the  
to  pav o n W blcb th e  shipowners can be asked 
the y  the  V -0 th e  charterers th e  m oneys w h ich  
Govern™ s;uPow ners, have received fro m  the  
is to  he l n t  P jr a Peri 0d  o f re q u is itio n  ? I t  
s p r in t served  th a t  the  re q u is it io n  does n o t 
owner Tt” 1 an y  / c t  o r d e fa u lt o f  the  ship- 
a u th o r itv  ■ e? .om  th e  exe rtio n  o f e x tr in s ic  
irres is tib le  U  1S m iP era tive, ove rrid in g , and

° f Nc o u n ^ ^ ’S Case th e  argum ents
°n lv  to  th  aS ls • weP"kn own, were d irected 
Were n o t <f uest 1° n  o f fru s tra t io n . Counsel 
a question *'d to,’ no r d id  th e y , deal w ith  such
the  op in ion o f th th u  now  before m e- W ben 
i t  Was fonn i A *6 Kouse o f Lo rds  was de livered

bo reb u rn  and P  3 3  th e  m aj ° r i t y  <Lordsgreat iron™ ? B arke r) p ronounced d ic ta  o i 
before them  U,Jon tb e  p o in t n o t argued
had taken ,.'i h a v in g  he ld th a t  no fru s tra tio n  
M ur. L a w  I ™ 1 P a rke r said (13 Asp. 
Rep. 315 ■ A n  ' .  ’ a t  P' 475 5 115 L .  T.
Word “  owner An 2 A ' C”  a t P- 428) th a t  the 
° f  the  3 rd  A im  icAA th e  R o y a l P roc lam a tion  
interested ”  Sx A1’ m ust  inc lude  “  a ll parties 
in the  present1«« fU Ith e r said : “  R  canno! 
° f  the  cha rte r aS6 mean th e  owners exclusive 
° f  the  o w n e r^16 R o th  th e  charte rers  exclusive 
tio n , and i f  qnet, l  ' are en tit le d  to  compensa 
w ith  e ither senn pom Pensat io n  be n o t agreec 
the am oun t so *  & e y ’ b u t w ith  b o th  tog e the r 
them  according ^ reef  Wl11 be d iv is ib le  betwee i 
in te rests.”  g  °  th e ir  respective r ig h ts  an t

a mere d ic tu m ^ ’ Say tbe  defendants here 
was u tte re d  h o UP° n  an unargued p o in t. 11 
w e n tu «  ^m ost T V e - b y  a g reat la w y e r- ] 
perhaps rested , ®sp e c tfu lly  to  th in k  th a t  i 
na ture  0f  fln ‘ '.’A a m isconception as to  the 
The cha rte r narAA arym cha rte re r’s in te res t 
w as n o t a demise Tam Plm 's case (sup.

■ N o r is the  ch a rte r-p a rti

in  th e  case before me a demise. T h is  seems 
reasonably c lear fro m  the  w o rd in g  o f several 
clauses : (see S c ru tto n  and M a cK in n o n  on 
C harter-parties , 10 th  e d it., a rt. 2). A  requ is i
t io n  is d irec ted  against the  ship, n o t the  cha rte r- 
p a r ty . A  cha rte re r, i f  the re  be no demise, 
has no p ro p e rty  in  th e  ship ; no r has he even 
possession— see per S c ru tton , L .J .  in  E llio t t  
Steam Tug Company v . S h ipp ing  Controller 
(15 Asp. M ar. L a w  Cas. 7 8 ; 126 L .  T . Rep. 
158 ; (1922) 1 K .  B . 127). M ost c lea rly
was th is  p o in t p u t  by  Ba ilhache , J .,  in  the  
v e ry  recent case o f Federated Coal and  
S h ipp ing  Company v . The K in g  (15 Asp. 
M ar. L a w  Cas. 604; 127 L .  T . R ep. 303 ;
(1922) 2 K .  B . 42). I  need n o t read the  words 
o f his ju d g m e n t. There is no d e fin itio n  o f 
the  w o rd  “  owners ”  in  the  P roc lam a tion  o f 
A ug . 1914, no r a n y th in g  to  show th a t  i t  includes 
tim e  charterers, or, fo r  exam ple, b ills  o f lad ing  
ho lders o r the  lik e . I  observe th a t  L o rd  
P a rke r does n o t expressly say th a t  the  sh ip 
ow ner is to  be a trus tee  fo r  th e  cha rte re r and 
h im se lf o f  any re q u is it io n  m oneys he m ay 
receive. The m a tte r was p u t  in  som ewhat 
d iffe re n t fash ion b y  L o rd  L o re b u rn  in  T a m p lin ’s 
case (13 Asp. M ar. L a w  Cas. 467, a t  p. 468 ; 
115 L .  T . R ep. 315 ; (1916) 2 A . C., a t 
p. 405). H e  said : “  The ow ner w i l l  con tinue  
to  receive th e  fre ig h t he barga ined fo r  so long 
as the  c o n tra c t e n title s  h im  to  i t ,  and if ,  d u rin g  
the  tim e  fo r  w h ich  th e  cha rte re r is e n tit le d  to  
th e  use o f th e  ship, th e  ow ner rece ived fro m  the  
G overnm en t any sums o f m oney fo r  the  use 
o f her, he w i l l  be accountable to  the  charte rer. 
Should the  upsho t o f i t  a ll be loss to  e ither 
p a r ty — and I  do n o t suppose i t  w i l l  be so—  
th e n  each w i l l  lose accord ing as th e  ac tio n  o f 
th e  C rown has deprived  e ith e r o f th e  bene fit 
he w o u ld  otherw ise have de rived  fro m  the 
c o n tra c t.”

Counsel fo r  the  defendants contends th a t  these 
d ic ta  are erroneous, b o th  in  ra t io  and substance. 
I  feel, as a lready  in d ica ted , th a t  th e  ra t io  o f 
L o rd  P a rke r is open to  question . The d ic tu m  
o f L o rd  L o re b u rn , however, rests, I  th in k ,  
on a broader basis. I t  is c e rta in ly  equ itab le  
in  resu lt. I t  w o u ld  be curious and reg re ttab le  
i f  th e  law  a llow ed an ow ner to  take  and keep 
the  whole h ire  fro m  the  cha rte re r, and also 
the  whole re q u is it io n  m oney fro m  the  G overn
m en t. Com m on la w  p rinc ip les  are w ide. 
T hey  can be app lied  to  m any unforeseen 
circum stances. T hey  are now  im bued w ith  the  
princ ip les  o f  e q u ity . The ac tio n  fo r  m oney 
had and received is s t i l l  a liv in g , and, I  th in k , 
p liab le , fo rm  o f  c la im , tho ugh  i t  is in te res tin g  
to  com pare pp . 70 and 71 o f th e  th ir d  ed itio n  
o f Leake on C ontracts w ith  pp . 55 and 56 o f the  
s ix th  e d itio n . I n  v ie w , however, o f m any 
passages in  tb e  op in ion  o f th e  House o f Lo rds 
in  S in c la ir  v . Brougham  (111 L .  T . R ep. 1 ;
(1914) A . C. 398), and in  sp ite  o f  the  c ritic ism  
o f L o rd  Sum ner in  th a t  case, I  s t i l l  believe 
th a t  th e  ac tio n  fo r  m oney had and received is 
one w h ich , as L o rd  M ansfie ld  foresaw, m ust be 
app lied  to  m an y  new and u n a n tic ip a te d  sets 
o f facts. I t  is a useful, ju s t,  and flex ib le  fo rm
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o f c la im . I  believe th a t  i t  la y  a t th e  ro o t o f 
th e  observations o f L o rd  L o re b u rn  and L o rd  
P a rke r in  the  T a m p lin  case (sup.).

Q uite  a p a rt fro m  the  ju s t-m e n tio n e d  d ic ta  
in  T a m p lin 's  case (sup.), the re  is a sub s tan tia l 
body  o f decisions w h ich  supports  the  p la in t if fs ’ 
c la im  in  th is  ac tion . I t  is o f in te re s t to  observe 
th a t  each o f these decisions was g iven  b y  
R o w la tt,  J . I t  is to  be no ted  th a t  the re  had 
been no appeal in  any one o f th e  cases.

I t  is w o r th y  o f rem a rk  th a t  in  a case decided 
m ore th a n  a yea r before th e  T a m p lin  decision 
(sup.), R o w la tt,  J . app lied  th e  p r in c ip le  o f 
m oney had and received to  a case where a 
m o to r lo r ry  ( in  w h ich  b o th  p la in t if f  and 
de fendan t had a species o f p ro p e rty ) was 
im pressed b y  th e  G overnm en t : (see B rit is h  
Berna M o to r Lo rries  L im ite d  v . In te rtransport 
Com pany  (31 T im es L .  R ep. 200).

I  now  tu rn  to  th e  decisions since T a m p lin 's  
case (sup.). I n  Chinese M in in g  and Engineering  
Company v . Sale (sup.), R o w la tt ,  J . he ld  th a t  
the  h ire  pa id  b y  th e  A d m ira lty  fo r  the  use o f 
a ship, w he the r m ore o r less th a n  th e  cha rte r- 
p a r ty  h ire , was d iv is ib le  between ow ner and 
cha rte re r in  p ro p o rtio n  to  th e ir  respective 
in te rests in  th e  sh ip . The learned judge 
discussed th e  p r in c ip le  o f d iv is io n  on grounds 
b o th  com m erc ia l and equ itab le . H e  fu l ly  
recognised th e  d u ty  o f th e  cha rte re r to  pa y  
h ire  d u rin g  th e  co n tra c t pe riod . In  London  
A m erican M a rit im e  T ra d in g  Company v . R io  de 
Jane iro  T ram w ay, L ig h t, and Power Company 
(14 Asp. M ar. L a w  Cas. 101 ; 116 L .  T . R ep. 
725 ; (1917) 2 K .  B . 611) th e  same learned judge 
app lied  th e  same p rinc ip les  to  a nove l set o f 
facts. H e  in c id e n ta lly  observed (14 Asp. M a r. 
L a w  Cas. 101, a t p . 103; 116 L .  T . R ep. 725 ; 
(1917) 2 K .  B . 611, a t p . 615) th a t  the  “  parties 
m us t share th e  bene fit o r com pensation accord
in g  to  th e ir  in te rests .”  I n  E ll io t t  Steam Tug  
Com pany  v . Charles D uncan and Sons (38 T im es 
L . R ep. 583) be he ld , on the  circum stances before 
h im , th a t  th e  question  w he the r th e  owners were 
e n tit le d  to  a share o f th e  sum  received by  the  
charte rers fo r  h ire  was a m a tte r  fo r  a referee 
to  decide. In  E ll io t t  Steam T ug Company v . 
John Payne and Co. (15 A sp. M ar. L a w  
Cas. 4 0 6 ; 123 L . T . R ep. 6 1 9 ; (1920) 2
K .  B . 693, a t p . 703) R o w la tt ,  J ., s a id : 
“  The resu lt o f  th e  decisions as th e y  a t 
present s tand appears to  be th a t  when 
d u rin g  th e  con tinuance o f  a c h a rte r-p a rty  
th e  vessel has been req u is ition ed  b y  the  
A d m ira lty ,  b o th  th e  c h a rte r-p a rty  h ire  and the 
A d m ira lty  h ire  are b ro u g h t in to  accoun t and 
an ad ju s tm e n t is made between the  owners 
and th e  charte rers.”  I t  is in te re s tin g  to  note 
the  b road  basis o f th e  equ itab le  ad ju s tm e n t 
p r in c ip le  in  the  decisions o f  R o w la tt ,  J .,  w h ich  
I  have c ited . A p p o rtio n m e n t, o f course, is 
a fa m ilia r  p r in c ip le  in  th e  Chancery D iv is io n . 
F in a lly ,  I  m ay m en tion  th e  case o f D o m in ion  
Coal Company v . Roberts (sup.), where the  
c h a rte r-p a rty  was s u b s ta n tia lly  s im ila r to  the  
one now  before me. There the  p la in t if fs  asked 
fo r  a dec la ra tion  th a t  th e y  were e n tit le d  to  such 
sums received b y  the  de fendan t fro m  the

G overnm en t as exceeded th e  sums payab le 
b y  the  p la in t if fs  to  th e  de fendan t under the  
cha rte r. T he  learned judge  (R o w la tt,  J .) 
again fo llow ed th e  d ic tu m  o f L o rd  P a rke r in  
the  T a m p lin  case (sup.), and g ra n ted  th e  
de c la ra tion  as asked.

In  v ie w  o f th e  b o dy  o f a u th o r ity  I  have 
m en tioned, em bracing n o t m ere ly  w e ig h ty  
d ic ta  o f the  House o f Lo rds , b u t also express 
decisions o f the  K in g ’s Bench D iv is io n  w h ich  
are un touched b y  appeal, I  m ust h o ld  th a t  the  
p la in t if fs  are here e n tit le d  to  recover fro m  the 
defendants the  excess o f G overnm en t paym ents 
over c h a rte r-p a rty  h ire  fo r  b o th  1915 and 1916. 
In  m y  v ie w , th e  d ic ta  and decisions are r ig h t  
in  th e ir  sub s tan tia l resu lt. N o  evidence was 
p iven and no p o in t made before me th a t  any 
special facts  here existed to  enable the  defend
an ts to  seek a deduction  fro m  th a t  excess b y  
reason o f p a r tic u la r  loss re su ltin g  to  the  
defendants fro m  th e  re q u is it io n  ; see the  
observations o f R o w la tt ,  J . in  Chinese M in in g  
and Eng ineering  Company v . Sale (sup.). I t  
was ingen ious ly  contended b y  counsel fo r  the  
defendants th a t,  as to  th e  1915 re q u is itio n  
pe riod , th e  p la in t if fs  were estopped fro m  now  
m ak in g  a c la im . H e  re lied  on th e  propos itions 
as to  estoppel s ta ted  in  C a rr v . London and  
North-W estern R a ilw ay  Company (31 L .  T . R ep. 
785 ; L .  R ep. 10 C. P . 307). H e  po in te d  to  
the  fa c t th a t  the  re q u is itio n  pe riod  in  1915 
preceded the  n o v a tio n  agreem ent o f O ct. 1915 ; 
th a t  the  p la in t if fs  d id  n o t th e n  c la im  excess 
h ire  ; th a t  E . F . and W . R o be rts  and the  
defendants acted on th e  fo o tin g  th a t  no such 
c la im  w o u ld  be made ; and  th a t  th e  p la in t if fs  
d id  n o t p u t  fo rw a rd  th e ir  c la im  fo r  1915 t i l l  
the  e a rly  p a r t  o f  1921. So be i t .  I  see, ho w 
ever, no adequate g round  in  those c ircum stances 
fo r  a p p ly in g  estoppel as against the  p la in tiffs . 
I n  1915 and  1916 th e  legal po s itio n  was, as 
a ll pa rties  knew , un ce rta in . The c h a rte r-p a rty  
was s t i l l  ru n n in g . A t  no tim e  d id  the  p la in t if fs  
do a n y th in g  to  renounce th e ir  c la im . T h ings 
were le f t  fo r fu tu re  se ttlem en t. The defendants, 
b y  th e  O ct. 1915 agreem ent, to o k  ove r a ll th e  
co n tra c t ob liga tions  o f R obe rts . There is 
no acquiescence b y  the  p la in t if fs  upon  an y  
p o in t w h ich  w o u ld  in d ica te  an abandonm ent o f 
th e ir  c la im . There were no laches. E ve n  
i f  laches had  ex is ted, th a t  fa c t w o u ld  n o t o f 
its e lf  be enough. I n  A rchbold  v .  S cid ly  (5
L . T . R ep. 160 ; 9 H . L . C. 360, a t p. 383), L o rd  
W ensleydale s a id : “  So fa r  as laches is a 
defence, I  take  i t  th a t,  where the re  is a S ta tu te  
o f L im ita t io n s , th e  ob je c tio n  o f s im ple laches 
does n o t a p p ly  u n t i l  th e  e x p ira tio n  o f the  tim e  
a llow ed b y  th e  s ta tu te .”  See, too , D a rb y  and 
B osanquet on th e  S ta tu tes o f L im ita t io n  
(2nd e d it., p. 266). I  m us t decide against 
th e  defence o f  estoppel.

T h is  leaves tw o  o th e r questions fo r  decision. 
I  take  the m  separa te ly. The f irs t  is w he the r 
th e  p la in t if fs  can c la im  any, and w h a t, in te res t 
fro m  the  defendants upon th e  sums fou nd  due. 
N o w  as to  th e  1915 re q u is itio n  pe riod , the  
s ta tem ent o f c la im  does n o t ask fo r  in te res t, 
n o r d id  counsel ask fo r  i t  in  a rgum ent. I
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erefore say no m ore as to  1915, except th a t,  
Pon the  circum stances o f the  case and in  
lew o f th e  p la in t if fs ’ de lay, I  should see no 

s ound fo r  a llow in g  an am endm ent. B u t  
to  the  1916 re q u is itio n  pe riod , w h a t happened 

. ,as th a t, in  v ie w  o f  th e  doub ts  e x is ting  as to  
e legal po s itio n , th e  defendants, upon 

'jeeipt o f th e  cha rte r h ire  fro m  th e  p la in tiffs , 
j  a9e.d i t  on deposit a t a bank  u n t i l  a de fin ite  
suh1S'° n  was a rr iv e d  a t. U p o n  th is  sum a 

s ta n tia l a m o un t o f in te res t has accrued. 
el ? rnode in  w h ich  th e  p la in t if fs  p u t  th e ir  
at *'k  *n 4be scf  ° f  p a rticu la rs  handed to  me 

the  t r ia l  is som ewhat obscure. I  do n o t 
an t to  analyse them . I t  w i l l  suffice i f  I  s ta te  

ca^ V?ews as t °  th e  legal po s itio n . The figures 
¡s n . i . n  be ad justed. In  m y  v ie w , th e  po s itio n  
; . a,s : The p la in t if fs  canno t recover any 
ch 6r.est upon th e  m oney p a id  b y  the m  as 
t h e n 1 ^*rC to  t *le defendants. T o  th is  m oney 
the df fendants were, and are e n tit le d  unde r 
p i . ch a rte r. I  see no g round  on w h ich  the  
th  lr ' i ' ds can recover back the  m oney to  w h ich  
the endants were in  law  e n tit le d . I t  was 
nionde^endants ’ m oney, and n o t th e  p la in t if fs ’ 

ey> I  the re fore  see no g round  upon  w h ich  
can recover an y  in te re s t on i t .  The 

q _ ’ ,n  m y  v iew , is based on a m isconception . 
hav le. o th e r hand , th e y  are e n tit le d , as I  
h ir  6 said> to  the  difference between th e  cha rte r 
Deri G ove rnm en t ra te  fo r  th e  1916
T h i° d 3'h is difference is, ro u g h ly , 5001. 
from  SUm the  P ^ m tif fs  are e n tit le d  to  recover 
how t  le defendants. Such sum  o f 5001., 
A ll nVer’ Was n o t Pu t  on deposit a t  th e  bank , 
the p ° neys rece ived b y  the  defendants from  
busin 0ve.rn ine n t  were used b y  the m  in  th e ir  
th e ,q SS d l I'*16 usual w ay . Unless, the re fore , 
Prim? a‘n t if fs  can recover in te re s t upon  some 
W ill rP -f l aw app licab le  to  th e  5001., th e y  
a llo w 31 ’ to  f in s  1916 pe riod , I  should 
m ent ,a(n^ , necessary am endm ent to  the  sta te- 
is clea°i C ,a’n ! ' T he  p la in t if fs ’ c la im , I  th in k ,  
Now  th  ^  : 'm ite d  to  th is  excess sum  o f 5001. 
is o ften6 f l ®l1f  to  dem and p a ym e n t o f in te res t 
Perhans ^  m a tte r  o f d o u b t. The la w  is n o t, 
Leake ’ S°  clear as i t  used to  be— com pare
Leake if i+ n ° ,n tra c ts  (3 rd  e d it -> P- 945) w ith  
a u th o r it ' 1 - 1 f ’ ’ P ’ ®9®)- I  do n o t discuss the  
th a t I  n*eS td e d  *n  Leake, except, f irs t ,  to  say 
edit io n  w d b th e  s ta tem e n t in  the  th ir d
upon tV|P a u ’ th a t  “  in te res t is n o t a llow ed 
received 6+ c*el j t  im p lie d  b y  la w  fro m  m oney 
special °  I ' 6 use ° f  ano the r unless the  
in te rest ' rc ,llnstances o f th e  rece ip t render 
th a t i f  Payab le ”  ; and secondly, to  m en tion  
fid u c ia rv1111 , aSent  o r o th e r person be in  a 
tcrest • n 10','. he ln ay  have to  pa y  in -
502 ; L .  R U urd tck  v - G arrick  (22 L .  T . Rep.

Was aPpliedPhv5+v;h 'nA p P ' 233)- The Pr in c iPle 
° f  U a Z n J ,  by tb e  c ° u r t  o f A ppea l in  the  case
Lhe id^ase f la ine  (5d L . J . Q. B . 511). 
broad one U ducia ry re la tio n  ”  is a som ewhat 
upon the Hoi 6re t Pe defendants were, I  th in k ,  

quasi ance ° f  a u th o r ity ,  in  th e  po s itio n  
exaess and T f ° r  th e  P lam tifi's  o f the  5001. 
stances to  C ‘a f  4 ough t, in  th e  c ircum -

S e he p la in t if fs  5 per cent, in te res t

on th a t  sum as fro m  the  end o f 1916. Such 
an allowance fo r  in te res t, m oreover, is, I  th in k , 
p ro p e rly  to  be made upon any equ itab le  
a p p o rtio n m e n t o f the  respective r ig h ts  o f the  
pa rties.

The fin a l question arises on clause 6 o f the  
c h a rte r-p a rty . U n de r th a t  clause th e  charterers 
have to  pa y  h ire  m o n th ly  in  advance a t N ew  
Y o rk  to  th e  agents o f the  owners. U n de r the  
ba rga in  between owners and agents th e  agents 
were e n tit le d  to  per cen t, com m ission upon 
i t .  The defendants now  c la im  th a t  th e y  are 
e n tit le d  to  c re d it fo r  th a t  sum as aga inst the  
p la in t if fs . I n  m y  op in ion , th is  con ten tio n  
is w rong . The a rrangem ent between the  
defendants and th e ir  agents d id  n o t concern 
the  p la in t if fs . I f ,  as I  have he ld , the  defendants 
were e n tit le d  to  th e  cha rte r h ire , th e y  m us t 
bear th e  bu rden  o f th e ir  agents’ r ig h ts . T o  
h o ld  o therw ise w o u ld  g ive  the  defendants 
a g rea te r n e t sum  d u rin g  the  re q u is it io n  pe riod  
in  respect o f a cha rte r h ire  th a n  th e y  w o u ld  
have received i f  the re  had  been no re q u is it io n  
a t a ll. I  the re fo re  ho ld  th a t  th e  defendants 
are n o t e n tit le d  to  c re d it fo r  th e  4 |  pe r cent, 
com m ission o f  th e ir  agents.

These are a ll th e  po in ts  w h ich  ca ll fo r  
decision. I  reg re t th e  le ng th  o f th is  op in ion , 
b u t  in  v ie w  o f th e  im portance  o f the  defendants’ 
con te n tio n , and  o f  th e  convenience o f ha v in g  
th e  re le va n t decisions b ro u g h t tog e the r in  
one ju d g m e n t, I  deemed i t  p ro pe r to  deal 
som ew hat fu l ly  w ith  th e  m a tte r. The figures 
can be ad jus ted  b y  counsel, o r b y  th e  pa rties . 
There w i l l  be lib e r ty  to  a p p ly  in  case o f  d iff ic u lty .  
J u d g m e n t w i l l  be fo r  the  p la in t if fs  fo r  the  
a m o un t fo u n d  due.

Judgm ent fo r  the p la in t if fs .

S olic ito rs  fo r  th e  p la in tiffs , W ill ia m  A .  
C rum p  and Son.

S olic ito rs  fo r  th e  defendants. Ince, Colt, Ince, 
and Roscoe, fo r  W eightm an, Pedder, and Co., 
L iv e rp o o l.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

Feb. 21 and A p r i l  6, 1922.
(Before S ir H e n r y  D u k e , P.)

T h e  J o a n n is  V a t is  (N o . 2). (a)
C o llis ion  —  Damages —  A rres t under fo re ign  

ju r is d ic tio n — B a il— Agreement fo r  b a il in  sum  
equal to value o f the steamer— Damages exceed
in g  such amount— L im ita t io n  o f l ia b il ity —  
Interest on damages— Costs— C la im  fo r  such 
interest and costs— Re-arrest o f steamer—  
Seizure o f sh ip  by she riff— W rit  o f  fi. fa .—  
Order X L 1 I . ,  r r .  3, 16— M erchant S h ipp ing  
A ct 1894 (57 &  58 V ie t. c. 60), s. 503.

I n  order to prevent the arrest o f the ir steamer 
in  a co llis ion action, owners agreed to give 
b a il in  a certain sum or the value o f the

.a) R ep o rte d  by Geoffrey Hutchinson, Esql., B a rr is te r -  
a t-Law .
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steamer, whichever should prove the less. 
B y  the law  o f the p o rt in  ivhich the steamer 
then was the l ia b i l ity  o f her owners was 
lim ite d  to the value o f the ship. B a i l was 
eventually given in  the sum named in  the 
agreement, and i t  was fu rth e r agreed that the 
question o f blame fo r  the co llis ion  should be 
decided in  E ng land  by the A d m ira lty  Court. 
A t  the t r ia l  the A d m ira lty  Court apportioned  
lia b ility ,  but the Court o f A p p ea l held the steamer 
alone to blame. The House o f Lords affirmed  
the ir decision. The am ount o f the damages 
fo r  which the steamer was held liable then 
exceeded the am ount fo r  which b a il had been 
given. I t  was adm itted that by reason o f the 
terms o f the agreement the b a il exhausted the 
l ia b i l ity  o f the owners fo r  damages ; but the 
other parties to the agreement (the owners 
o f the innocent steamer and her cargo) claimed  
interest on damages, costs, and interest on 
costs in  excess o f the am ount o f the ba il, and  
threatened proceedings against the steamer 
when she came again w ith in  the ju r is d ic tio n , 
either by re-arrest by the m arshal, or by seizure 
by the she riff under a w r it  o f fi. fa .

H e ld  (i .) that the in ten tion  o f the agreement being 
to l im it  the l ia b i l ity  o f the owners o f the steamer 
fo r  damages, the ir l ia b i l i ty  fo r  damages was 
lim ite d  to the am ount o f the b a i l ; ( i i . )  that 
costs and interests on damages being matters 
outside the scope o f the agreement m ight be 
proceeded fo r  in  add ition  to the am ount o f the 
b a i l ; (H i.)  that such interest at the rate o f  4 per 
cent, ra n  fro m  the date o f the decision o f the 
Court o f A pp ea l u n t i l  the ir decision was 
affirm ed by the House o f Lords, since the owners, 
by the ir appeal, had prolonged the litig a tio n  
by th is  pe riod  ; ( iv .) the appropria te  procedure 
fo r  recovering costs and interest was not re
arrest by the m arshal, but seizure o f the vessel 
by the she riff under a w r it  o f  f i. fa.

M o t io n  aris ing  o u t o f an ac tio n  b y  the  owners 
o f  th e  B r it is h  steamer W orsley H a ll  and her 
cargo aga inst the  owners o f the  Greek steamer 
Joa nn is  V a tis . I n  A ug . 1917, th e  vessels 
were in  co llis ion  in  th e  M ed ite rranean. A fte r  
the  co llis ion  b o th  ships p u t in to  B ize rta , 
where th e y  were under the  ju r is d ic tio n  o f 
F rench  courts . The  owners o f  each vessel 
th rea tened  to  a rrest th e  o the r, and i t  was 
f in a lly  agreed th a t  b a il should be g iven fo r 
each sh ip  in  a sum o f 100,000k o r the  va lue 
o f th e  vessel, w h ichever should p rove  to  be the  
less when a v a lu a tio n  o f the  steamers cou ld  be 
made, and th a t  the  question o f  l ia b i l i t y  should 
be de te rm ined  b y  the  E ng lish  A d m ira lty  C ourt. 
B a il was g iven  in  respect o f the  Joann is  V a tis  
fo r  100,000/. U n de r th e  la w  o f  F rance the 
va lue o f th e  steamer a t the  conclusion o f the  
voyage is th e  l im it  o f the  l ia b i l i t y  o f he r owners.

A t  the  t r ia l  in  the  A d m ira lty  C o u rt the  
Joa nn is  V a tis  was fou nd  o n e -th ird  to  blam e, 
b u t th is  decision was va ried  b y  the  C ourt o f 
A ppea l, w ho he ld  her alone to  blam e. The 
decision o f the  C ourt o f  A ppea l was a ffirm ed 
b y  the  House o f Lo rds . The  ju d g m e n t o f 
the  C ourt o f A ppea l was da ted the  13 th  Feb.

1919 and th a t  o f the  House o f Lo rds  the  
19 th  Dec. 1919.

A t  th e  reference, disputes arose between 
th e  owners o f th e  W orsley H a ll  and some 
o f the  unde rw rite rs  on her cargo in  w h ich  the  
defendants were n o t concerned and to o k  no p a r t : 
(see The Joa nn is  V a tis , 126 L .  T . R ep. 718 ; 
(1922) P . 92). C laim s were u lt im a te ly  proved  
am o u n tin g  to  146,000/. in  respect o f damages. 
N o  p a r t  o f th e  costs, and no in te res t on damages 
o r on costs were pa id  b y  the  defendants, w ho 
considered th a t  th e ir  lia b ilit ie s  were confined 
to  th e  sum  in  w h ich  th e y  had g iven b a il, i.e., 
100,000/. W hen the  Joann is  V a tis  again 
came w ith in  the  ju r is d ic tio n  the  p la in t if fs  
th rea tened  to  re-a rrest her in  respect o f th e ir  
un pa id  costs and in te res t, and ob ta ined  ba il, 
unde r p ro te s t, fo r  15,606/.

The p la in t if fs  m oved fo r  a de c la ra tion  th a t  
( i.) the  defendants were liab le  to  p a y  to  them
(a) the  a m o un t o f the  p la in t if fs ’ taxe d  costs 
o f the  ac tion , in c lu d in g  the  costs o f appeals 
in  the  ac tio n  and o f the  reference to  assess 
th e  am ounts o f the  p la in t if fs ’ damages, and the 
costs o f  th e  present m o tio n , and (b) in te res t 
a t th e  ra te  o f 5 per cent, per annum  on the  
am o un t o f th e  said damages ascerta ined and 
recoverable b y  the  p la in t if fs  fro m  the  date 
o f th e  said damages o r assessment to  th e  date 
o f pa ym en t ; ( ii.)  th a t  the  defendants were 
lia b le  to  p a y  to  the m  sums b y  w a y  o f costs 
and in te res t in  a d d itio n  to  the  sum  o f 100,000/., 
being th e  a m o un t o f the  b a il p ro v id e d  in  the  
ac tio n  ; ( ii i. )  th a t  th e  Joann is  V a tis , the n  
s itua ted  w ith in  the  ju r is d ic tio n  o f the  courts , 
was am enable to  seizure and a rrest under the  
a p p ro p ria te  process issu ing fro m  the  c o u rt fo r 
the  purpose o f en forc ing  pa ym en t o f the  sums 
fo r  costs and in te res t.

B u tle r A s p in a ll, K .C . and  A . T . B u c k n ill fo r  
th e  p la in tiffs .— I f  the re  had  been no agreem ent 
th e  p la in t if fs  w ou ld  have been e n tit le d  to  
proceed in  personam  fo r  the  balance o f the  
damages due to  the m  :

The Gemma, 8 Asp. M ar. L a w  Cas. 585 ;
81 L . T . Rep. 379 ; (1899) P . 285 ;

The D ic ta to r, 7 Asp. M ar. L a w  Cas. 251 ;
67 L .  T . R ep. 563 ; (1892) P . 304 ;

The D u p lc ix , 12 A sp. M ar. L a w  Cas. 122 ;
106 L . T . R ep . 347 ; (1912) P . 8.

See also W illia m s  and B ruce, A d m ira lty  P ractice , 
3 rd  e d it., p. 305, where th e  v ie w  o f  B ruce , J . 
is expressed. B a il was g iven , and the  p la in tiffs  
had, there fore , no m a ritim e  lien , since th e  b a il 
superseded th e  m a ritim e  lien  w h ich  th e y  once 
had. A lth o u g h  an y  c la im  fo r  damages in  
excess o f 100,000/. is p rec luded b y  th e  te rm s 
o f the  agreem ent, th e  p la in t if fs  are n o t p re 
ven ted  fro m  m a in ta in in g  cla im s fo r  in te res t 
on damages, costs, and in te res t on costs, 
since these are m a tte rs  ou ts ide  th e  scope o f 
th e  agreem ent. The facts here are com parable 
w ith  :

The Freedom, 1 A sp. M a r. L a w  Cas. 136 ;
25 L .  T . Rep. 392 ; L .  R ep. 3 A . &  E .
495 ;

The Temiscouata, 2 Spinks, 208 ;
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The W ild  Ranger, B ro . &  Lush . 84 ;
e ^orena, un rep o rted  ; b u t  see th e  re fe r

ence in  Roscoe’s A d m ira lty  P rac tice , 
4 th  e d it., a t p. 240 ;

cen6t  p la in t i«s are e n tit le d  to  in te res t a t 5 per 
beonrvAer annun i fro m  th e  tim e  w hen th e y  
Feb. 10l9n t l t ' Cd t0  •)udSrnen t> be., the  13th

Gertrude, 6 Asp. M a r. L a w  Cas. 315 ; 
t>J F - T . R ep. 251 ; 13 P rob . D iv .  105.

a n ts T fr r *  and ^e w is  N oad  fo r  th e  defend- 
ean nKt • er B ie  la w  o f P rance th e  p la in t if fs  
vessel J  n o tb in g  beyond th e  va lue o f the  
am ount + 101 ,was bere g re a tly  in  excess o f the  
EnwlioV. i °  w b lcb  th e ir  l ia b i l i t y  is l im ite d  b y  
en titled  t7: ,Under E n gbsh la w  th e y  m a y  be 
iim itpH  r  i*11,. es^ and costs in  excess o f the  
b u t hem tn b l l l i y . Prov ide d  by  th e  s ta tu te ; 
° f  the  t  " C P la in t if fs  have received the  va lue 
thev e » 7 a!n ler under the  la w  o f F rance, and 
^hev ^ ave> *n  a d d itio n , sums to  w h ich
B a il i f  7  ®n t i t t ed under th e  E n g lish  law .
and nn t +y  b fb le  to  the  va lue  o f  th e  steamer, 

°  ib e  fu l l  e x te n t o f the  damages :

As ^>uAlesse de B rabant, Swa. 267.

c h a n v 7 \ GcWi r  (SMP-)> ib e  la w  has n o t been 
given tv,„  ?’ ■ i'b a t decision. W hen  b a il was 
and there? a in \ ld s  m a ritim e  lie n  was expunged, 
arrest 'im 16 t ? e m a rshal has no pow er to  re- 
has been a Cre 1S no case ' n w h ich  th e  m arshal
Gemma T sunT tl 1° re ‘a rrest a vesseb 111 The 
m oreover • 7  Shlp was seized by  t h e she riff ; 
value o f * £ ™ ?  CaSC’ bad was g iven in  the  
Whether snen , P ’ b u t does n o t appear 
owners’ h f,  i '4Va Ue exceeded the  l im it  o f  the  
A c t. The • ? t y  Under th e  M erchan t S h ipp ing 
Present c«om te n tio n  o f th e  agreem ent in  the  
the lia h iin  ?VaS t0  P rovide a sum  to  w h ich  
defendant» ° f  f ? ch Pa r ty  w as confined. The
in  PersonamWfo’i 1| h a d ln it te d ly  have been lia b le 
the va lue o f ° r  the  excess o f damages beyond 
operated tn  beiJ  sb 1P bad n o t th is  agreem ent 
in  w h ich  the->C° n d l  ̂j th e ir  l i ab ii i t y  to  the  sum 
th a t is in  s,,i?  Prov ide d  b a il. As to  th e  in te res t, 

bstance a c la im  fo r  fu r th e r  damages.
Utler AsP in a ll, K .C . in  re p ly .

C ur. adv. vu lt.

m otfoTn i n ' T d i  HeNEY D u K E ’ i * •— T h is  is a 
the p a rt n f tn  ‘ bnnage ac tio n  in  rem  m ade on 
m en t o f 6 ,?la m tiffs  w ith  a v ie w  to  enforce-
w h ich  the  J |U- . " n en t for. damages and cost 
against th e ? iarn t l? S ob ta ined  fo u r years ago 
arise have . , efcndants. The questions w h ich  
am ount o f ..bom  o rig in  in  th e  fa c t th a t  the  
the va lue o f ? le n t *'n  rem  g re a tly  exceeds 
P la in tiffs  no 6 defendants’ ship, and th a t  the  
against the  , a im  Process o f execution 
° f  the  defendant61’ &S be ing now  th e p ro p e rty
unsatisfied Rem? i / v  ° rde r to  recover ce rta ia
are pecu lia r ms 0 f th e ir  lo d g m e n t debt. There 
led, in  the  ^ lrc u m ®tances in  th e  case w h ich  
t °  a close ° UrSe ?f  the  a rgum ent before me, 
necessary to  w T v r v “  o f th e  cond itions  
a p la in t if f  e®tablished in  o rder to  e n tit le  

m  ln  the  A d m ira lty  ju r is d ic tio n

to  m a in ta in  against th e  de fendan t in  an ac tion , 
in  a d d itio n  to  h is cla im s in  rem, c la im s in  
personam.

The p la in t if fs  b ro u g h t th e ir  ac tio n  as owners 
o f an E ng lish  steam ship, the  W orsley H a ll,  
and the  cargo w h ich  was laden in  he r on a 
voyage in  th e  M ed ite rranean in  A ug . 1917, 
in  course o f w h ich  she came in to  co llis ion  
w ith  the  Joann is  V atis , a G reek steam ship 
whose owners under th e  usual co llec tive  
descrip tion  were made defendants in  th e  action . 
The ac tio n  was b ro u g h t in  th is  ju r is d ic tio n  as 
the  resu lt o f correspondence between the  
so lic ito rs  fo r  the  pa rties  carried  on w h ile  bo th  
ships were w ith in  the  ju r is d ic tio n  o f F rench 
cou rts  in  the  p o r t  o f B ize rta . E ach p a r ty  
was th rea ten ing  arrest o f the  sh ip  o f th e  o th e r ; 
and the re  was con troversy as to  the  power 
o f the  p la in t if fs  to  arrest the  Joann is  V atis , 
the  lim its  o f the  l ia b i l i t y  fo r  damage, and the  
am o un t fo r  w h ich  b a il m ig h t be exacted. In  
the  event th e  pa rties  agreed upon— to  quote  
the  words th e y  themselves used : “  The ex 
change o f un con d itio n a l undertak ings  fo r  b a il 
up  to  100,0001. p ro v id ed  th a t  i f  th e  present 
va lue o f e ith e r steamer upon v a lu a tio n  b y  
approved va lue r be less th a n  above am oun t, 
the  b a il fo r  such steamer sha ll be th e  am o un t 
o f such v a lu a tio n .”

T h e  reference to  un con d itio n a l unde rtak ings  
arose o u t o f a d ispu te  as to  w hethe r the  J oannis 
V atis , as a requ is itioned  ship, was sub ject to  
arrest. The agreem ent as to  am o un t and 
rese rva tion  o f a r ig h t  to  reduce th e  b a il fro m  
the  nam ed m a x im u m  to  the  am o un t o f ascer
ta in e d  values was, no do ub t, re ferab le to  the  
fa c t th a t  a t B iz e rta  the  ac tu a l values o f the  
vessels w o u ld  have de term ined the  a m o un t o f 
the  b a il secu rity  possible to  be enforced. N o  
v a lu a tio n  appears to  have been m ade b y  
e ithe r p a r ty .  I t  was a co n d itio n  o f th e  agree
m en t as to  b a il th a t  th e  lia b ilit ie s  o f th e  pa rties  
should be de term ined here. T he  p la in tiffs , 
the  owners o f th e  W orsley H a ll  and her cargo, 
acco rd ing ly  issued th e ir  w r i t  in  th is  c o u rt in  
the  usual fo rm  and aga inst th e  defendants 
under the  usual s ty le  in  an ac tio n  in  rem. 
The defendants so im pleaded d u ly  appeared, 
and th e  li t ig a t io n  proceeded upon  c la im  and 
coun te r-c la im  on th e  o rd in a ry  fo o tin g  o f p ro 
ceedings in  an ac tio n  in  rem. I n  p rope r 
course, th e  defendants p ro v id ed  a b a il bond 
w hereby th e  bondsm en consented t h a t : “  I f  
the  defendants, the  owners o f th e  Joa nn is  V atis , 
sha ll n o t p a y  w h a t m ay  be ad judged against 
the m  in  the  said ac tio n , w ith  costs, execution  
m ay  issue fo r th  against us, ou r he irs, executors, 
and ad m in is tra to rs , goods and cha tte ls , fo r  a 
sum  n o t exceeding one hund red  thousand 
pounds.”

A t  the  t r ia l  o f  the  ac tio n  on the  25 th  O ct.
1918, b o th  pa rties  were he ld  to  b lam e ; and 
the re  was the  usual reference as to  damages 
w ith  no o rder as to  costs. O n appeal the  
p la in t if fs  were successful. O n the  18 th  Feb.
1919, th e  C ourt o f A ppea l p ronounced the  
co llis ion  to  have been occasioned so le ly b y  
fa u lt  o r d e fa u lt on the  p a r t  o f th e  Joann is
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V atis , and fo r  th e  p la in t if fs ’ c la im  fo r  damages 
in  consequence the reo f, condem ned th e  defend
ants in  the  said damages and  in  costs as w e ll in  
the  c o u rt be low  as on the  appeal, and referred 
the  damage to  the  reg is tra r, assisted b y  
m erchan ts to  assess the  am o un t thereof. I n  
the  House o f Lo rds  on the  19 th  Dec. 1919, the  
ju d g m e n t o f the  C ourt o f A ppea l was a ffirm ed 
w ith  costs.

P end ing the  reference i t  a p p a re n tly  became 
kno w n  to  the  defendants’ advisers th a t  the  
c la im s in  respect o f the  W orsley H a ll and her 
cargo exceeded the  100,000/. secured b y  the  
defendants’ b a il. The defendants acco rd ing ly  
to o k  no p a r t  in  th e  proceedings before the  
re g is tra r and m erchants. The damages were 
there  ascerta ined a t 146,953/. The 100,000/. 
secured b y  b a il the  defendants have pa id . 
T h e y  have n o t pa id  the  costs in  th is  C o u rt and 
the  C o u rt o f A ppea l. The p la in t if fs  a t the  
hearing  before me in tim a te d  th a t  th e y  do 
n o t c la im  as damages m ore th a n  th e  100,000/. 
th e y  have received. T h e y  c la im , however, 
a sum  fo r in te res t on th e ir  ju d g m e n t debt, 
costs and in te res t on costs ; and th e y  have 
estim a ted  th e  to ta l c la im s a t between 15,000/. 
and 16,000/.

O n th e  25 th  Jan . 1922, th e  Joa nn is  V a tis  was 
ab ou t to  come w ith in  the  ju r is d ic tio n , and 
the  p la in t if fs  n o tif ie d  defendants th a t  in  
d e fa u lt o f  an u n d e rta k in g  b y  the m  to  pay 
the  un p a id  costs o f the  cause th e  p la in tiffs  
w o u ld  arrest th e  vessel on her a r r iv a l in  an 
E n g lish  p o f t .  T he  defendants under p ro tes t 
un d e rto o k  to  f in d  sureties fo r  2500/. in  respect 
o f an y  l ia b i l i t y  o f the irs  fo r  the  costs. The 
p la in t if fs  the n  gave fu r th e r  no tice o f  th e ir  
c la im  fo r  in te res t, and sta ted  th a t  th e y  w o u ld  
issue execution  fo r  such in te res t unless the  
defendants should fo r th w ith  fu rn ish  secu rity  
fo r  the  same. The p la in t if fs ’ so lic ito rs  added 
th is  : “  O u r p rinc ip a ls  w ish  us to  p o in t o u t th a t  
th e y  are in  a p o s itio n  to  issue execution  fo r  
the  damages rem a in ing  unpa id  : b u t th e y  agree 
th a t  y o u r  c lien ts  should be e n tit le d  to  l im it  
l ia b i l i t y  upon  p a ym en t o f 100,000/. w ith  
in te res t a t f ive  per cent, fro m  the  date o f the  
c o llis io n .”

B a il fo r  15,606 was p ro v id ed  b y  th e  defend
an ts “  under p ro te s t and w ith o u t pre jud ice  
to  a ll questions.”  The p la in t if fs ’ con ten tio n  
before me was th a t  the  ju d g m e n t recovered 
b y  the m  ou gh t to  be enforced b y  an y  process 
o f execu tion  w h ich  is a t the  disposal o f the  cou rt, 
and  th a t  a rrest and sale under th e  ju r is d ic tio n  
in  A d m ira lty  and seizure and sale b y  the  
she riff are com plem enta l means o f recovering 
p a ym e n t o f the  de b t established b y  the  decree.

The r ig h t  to  issue new process o f execution  
a fte r  com ple te rea lisa tion  o f the  res in  an 
ac tio n  in  ra n  was based in  the  m a in  upon the 
ju dg m en ts  in  th is  c o u rt in  The Freedom  (1 
A sp. M ar. L a w  Cas. 136 ; 24 L .  T . R ep. 452 ; 
3 P . C. 594 ), and in  The D ic ta to r (7 Asp. M ar. 
L a w  Cas. 251 ; 67 L . T . R ep. 563); (1892) P . 304), 
and in  the  C ourt o f A ppea l in  The Gemma 
(8 Asp. M ar. L a w  Cas. 585 ; 86 L .  T . R ep. 379 ;
(1899) P . 285). Reliance was also placed on

the  ju d g m e n t o f S ir Samuel E vans in  The 
D u p le ix  (12 Asp. M ar. L a w  Cas. 122 ; 106 L .  T . 
R ep. 347 ; (1912) P . 8), where the  p rinc ip les 
la id  dow n in  The Gemma were app lied  to  a case 
closely resem bling the  present. Counsel fo r 
the  defendants d ispu ted  the  a p p lic a b ility  in  
th is  case o f the  decisions I  have m entioned 
and c la im ed to  tre a t some im p o rta n t passages 
in  the  judgm ents  as n o t be ing o f b ind ing  
a u th o r ity .  T hey  adop ted an a rgum ent fro m  a 
s tandard  w o rk  on A d m ira lty  p ractice , W illia m s  
and B ruce ’s A d m ira lty  P ractice , 3 rd  e d it.,p p . 304 
-30 5 , in  te rm s w h ich  I  w i l l  c ite  the re from  : 
“  A n  appearance in  an a c tio n  in  rent w h ich  
a d m itte d ly  is entered to  p re ven t ju d g m e n t 
be ing g iven  in  the  absence o f the  defendant 
does n o t a lte r the  na tu re  o f the  ac tio n  o r enlarge 
the  re lie f to  w h ich  th e  p la in t if f  w o u ld  be 
e n tit le d  i f  there had been no appearance ; 
and an y  d ic ta  to  the  c o n tra ry  in  the  case o f 
The Gemma (sup.), where the  ac tu a l decision 
was m ere ly  th a t  th e  re g is tra r’s re p o rt in  the  
ac tio n— confirm ed b y  th e  A d m ira lty  D iv is io n  
w ith o u t ob je c tion— was conclusive as to  the 
am o un t fo r  w h ich  an execution  cou ld  be levied, 
are n o t such as to  preclude the  de fendan t in  
an ac tio n  in  rem, where b a il has been g iven 
in  the  fu l l  va lue o f the  p ro p e rty  proceeded 
against, fro m  o b ta in in g  a red uc tio n  o f the  
damages c la im ed in  the  ac tio n  to  th e  am oun t 
o f the  b a il and costs, p ro v id e d  p rope r ap p lica 
t io n  be made e ithe r a t the  reference 
before the  reg is tra r, o r to  the  co u rt on ob jec tion  
to  the  re g is tra r’ s re p o rt.”

The o p in ion  set fo r th  in  the  passage I  have 
c ited , assum ing i t  to  be th a t  o f S ir G a in fo rd  
B ruce, a learned judge  w ho was v e ry  con
versan t w ith  th e  ju r is d ic tio n  in  A d m ira lty ,  
com m ands, as o f course, m y  respectfu l a tte n tio n  
and I  have taken  i t  in to  account in  considering 
the  ju d g m e n t w h ich  i t  p u rp o rts  to  e xp la in  o r 
define.

The f irs t  answer o f the  defendants to  the  
c la im  o f the  p la in t if fs  was founded on the  
agreem ent o f the  pa rties  as to  ba il. The l im it  
o f  the  l ia b i l i t y  o f th e  defendants under F rench 
la w  being th e  va lue o f th e ir  vessel, and the  
E ng lish  s ta tu to ry  l im it  a less sum , the  defend
ants contended th a t  in  its  tru e  effect th e  agree
m en t before ac tio n  precluded the  p la in tiffs  
fro m  any la rge r c la im  th a n  fo r  100,000/. T h is  
sum, th e y  urged, was n o t o n ly  the  sole sub ject 
o f a con test in  w h ich  no a d d itio n a l c la im  could 
be in tro d u c e d ; i t  was also th e  eq u iva le n t 
o f a fu n d  p a id  in to  co u rt under decree in  an 
ac tio n  fo r  l im ita t io n  o f l ia b i l i ty .

In  the  correspondence fro m  w h ich  the 
agreem ent between the pa rties  is to  be deduced, 
n e ithe r p a r ty  proposed in  express te rm s a 
lim ita t io n  o f l ia b i l i t y  w h ich  should operate 
genera lly , tho ugh  the  defendants’ so lic ito rs 
w ro te  w ith  regard to  the  proposed am o un t o f 
b a il “ W e th in k  the  figu re  should cover e ither 
side’s c la im .”  The p la in t if fs  a p p a re n tly  were 
n o t aware a t th e  outset th a t  a ll c la im s o f cargo 
owners were inc luded in  th is  ac tio n  ; and i t  
seems th a t  u n t i l  a la te  period  bo th  sides th o u g h t 
the  to ta l cla im s against the  Joa nn is  Vatis
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in fp _. '™ ers w ou ld  be s u b s ta n tia lly  less th a n  
howeve t  Pr °v e d  to  be. I  am  satisfied, 
th a t tv f ’ ° *  the  in te n tio n  o f b o th  pa rties  
100 00n;6 Pro v ision o f b a il fo r  each ship in  
Position s“ ould  place the  sh ip  in  the  same 
hro inrtu -as tho ugh  her fu l l  va lue had been 

—? h t in to  cou rt.W h t  . euurc.
to haifp i*S effect o f th e  agreem ent I  find  
ju r is d ic t' 6n ma<t e> in  v ie w  o f th e  fa c t th a t  the  
° f t h e d '10n t0  be ' n v °hed  fo r  de te rm in a tion  
the i „  'SI,)Utes between the  pa rties  is b y  consent 
the M e rn  Ctl0n .o f .th is  c o u rt ? Sect. 503 o f 
beyond C+lf n t  S h ipp ing  A c t  1894, prov ides th a t  
an y st,: h m it  the re  prescribed owners o f
in darn*’ “ r i t *sb  o r fo re ign , sha ll n o t be liab le  
n a v i i ; a t^ eS ^or c° h 'si° n caused b y  im p rope r 
odm itte !?11- R  was assum ed, i f  n o t expressly 
secured “ l  the  a rgum en t, th a t  th e  100,000b 
aPPrais ?/* “ eh a lf  o f  the  Joann is  V a tis  as her 
the l in v t  Talue> was su b s ta n tia lly  m ore th a n  
owner« 1 am ou n t o f the  l ia b i l i t y  o f her 
sPondenU n - r  sect: 503- R ead ing th e  corre- 
I  th in k  tv, ln  tbe  b g h t o f these considerations, 
defendant ^  as. between th e  p la in t if fs  and the  
the liau-in.’ th e ir  agreem ent opera ted to  l im it  
No rea«1 * ^  ' n damages o f th e  defendants, 
the n la in t-w Was assigned fo r  th e  adm ission o f 
ment th  t?us w h ich  was m ade d u rin g  th e  argu- 
100 0 0 0 /a c° u ld  n o t c la im  m ore th a n
Probabh- tv, damages. I  th in k  th e  reason is 
agreement n wbicl1 I  have ind ica ted . The 
cla im  in  ’ however, w h ile  i t  excludes any 
100,000 I ' ? SOnam o r in  rem  fo r  damages beyond 
operation appear to  me to  have any
t ° r  in te r ^ ’tb  regard to  the  p la in t if fs ’ c la im  
depends *'S an<^ ^?r  costs. The  r ig h t  to  these 
the agreem ent°nS^ e ra t*°nS n 0 t governed b y

defendant0011̂  Pr incip a l con ten tio n  o f the  
P la in tiffs  S fWa^  th a t  the  enforcem ent b y  the  
t °  fu r th  °  th e ir  remedies in  rem  is a ba r 
have en r^v i Proceedings. T h is  a rgum ent I  
sjstent w m  ” ,?!: *h ?Ugh. 1 ,th in k  is incon- 
Gemma (sun \ t p rm c iPle la id  dow n in  The
class o f a I t  was founded in  the m a in  on a
° f  which n WS' 0ns ’ n  the  C ourt o f A d m ira lty ,  
ants are r, °,Se m ost favourab le  to  the  defend-

The V o l a n t Th^  Hope  (1 W m - R o b - 154)’ (15 j Ur 81 ,  W m . R ob . 383), The Kalam azoo
(Swa. 2641 t ^  Duchesse de B rabant
f ° r  dam a ip  • '  fle H °P e j  udgm ent in  person am  
ship  5  S ’ i1 excess o f the  proceeds o f the  
in  general + refus.ed. D r . L u sh in g to n  s ta ted 
action i n  1 ™ % ?  The V o lan t (SUP-) th a t  in  an 
than  sell tv , v.- be court  cou ld  do no m ore 
In  1'he AT„;! Shlp fo r  the  bene fit o f the  p la in tiffs , 
held th a t a mazo(\  (sup .)  the  same learned judge  
damage arrest  in  respect o f the  same
th a t th e Cppn ° i  be susta ined, and declared 
action on npU rt canno t “  e n g ra ft a personal 
taken a f ac tlo n  in  re m ”  B a il had been 
to  be 4810/ • n ° r  do92Z., th e  damages proved 
and D r. T sec°n d  ac tio n  in  rem  was b ro ug h t, 
could be m J nvg to n  decided th a t  no such action  
absurd ”  hp : “  R  w o u ld  be perfeetl
arrest a ‘ to  contend th a t  you  ^
afterwarrlo h a il to  an y  am ount.

V o ! '1 v v i CSt her again I'01' the  sam e/cm. A V I . ,  N . S.

o f ac tion . The b a il represents th e  sh ip  ; 
and when a ship is once released upon  ba il, 
she is a ltoge the r released fro m  th a t  ac tio n .”  
Read as a dec la ra tion  o f p rin c ip le , these 
observations o f D r. Lu sh in g to n  in  The K a la m a 
zoo (sup.) appear to  sup po rt the  con tentions 
o f the  defendants.

T o  apprecia te th e ir  tru e  significance i t  is 
necessary, how ever, to  see w h a t m us t have 
happened in  1851 in  the  case o f The Kalamazoo 
(sup.) before the  th e n  p la in t if fs  cou ld  be said to  
have exhausted the  legal remedies. A n  ac tio n  in  
rem  ca rried  to  its  conclusion d id  n o t preclude 
a subsequent ac tio n  in  personam, and a previous 
ac tio n  in  personam  w ith  ju d g m e n t and execution 
w o u ld  n o t have p rec luded a subsequent action  
in  rem. F o r the  la tte r  p ro po s ition  The John  
and M a ry  (Swa. 471), and The Bengal (Swa. 468) 
are au tho ritie s , b o th  be ing decisions o f D r. 
Lu sh in g to n . T he  fo rm er p ro po s ition  is made 
good b y  the  decision o f the  C ourt o f Common 
Pleas in  Nelson  v . C ouch ; 33 L a w  Jo u r. C. P . 
46), th a t  an A d m ira lty  ac tio n  in  rem  is no 
ba r to  a subsequent action  in  personam  
fo r  the  same cause, unless the  proceeds o f 
the  vessel and fre ig h t are a t least equal to  
the  am o un t o f the  damage suffered. S ir James 
Shaw W illes  said w ith  regard to  a case lik e  
The Kalam azoo (sup.) : “  I  th in k  the  ru le  o f the  
A d m ira lty  C ourt . . . depends on fo rm s
pecu lia r to  th a t  c o u rt and n o t upon any 
p rin c ip le  o f la w  w h ich  preven ts a m an recovering 
fro m  the  ow ner pe rsona lly  th e  excess o f damage 
w h ich  the  sh ip  is in su ffic ie n t to  p a y .”

The ju d g m e n t o f th e  P r iv y  C ouncil in  Foe v . 
Tatem  ; The O rient (1 A sp. M ar. L a w  Cas. 108 ; 
24 L . T . R ep. 918 ; L . Rep. 3 P . C. 696), is 
an il lu s tra t io n  o f th e  p r in c ip le  la id  dow n in  the  
three cases I  have la s t c ited .

The a u tho ritie s  to  w h ic h  I  have referred 
show th a t  as between persons sub ject to  the  
ju r is d ic tio n  o f the  E ng lish  cou rts  cla im s such 
as are now  in  question w o u ld , before the  
Ju d ica tu re  A cts , have been enforceable b y  
successive actions in  rem  and in  personam. 
Since the  Jud ica tu re  A c ts , these cum u la tive  
r ig h ts  are enforceable in  the  H ig h  C ourt o f 
Justice  in  one ac tion . T h is  I  take  to  be a 
p r in c ip a l g round  o f th e  decision in  The Gemma 
(sup.). The ob je c tion  is m ade th a t  the  
defendants, b ro u g h t in to  the  ju r is d ic tio n  on ly  
b y  proceedings in  rem, canno t, w ith  due regard 
to  th e ir  r ig h ts  as subjects o f a fo re ign  state, 
be m ade am enable in  w h a t has become sub
s ta n tia lly  a second ac tion . The Gemma (sup.) 
and The D u p le ix  (sup.) are au th o ritie s  to  the  
c o n tra ry . I n  The Gemma (sup .), fo re ign  owners 
o f  a fo re ign  sh ip  were, unde r lik e  circum stances, 
he ld  in  an ac tio n  lik e  th e  present, where the  
ship had  been ba iled  in  its  fu l l  va lue , liab le  
to  process o f execution  in  respect o f the  am o un t 
b y  w h ich  th e  ju d g m e n t recovered in  th e  action  
exceeded the  am o un t o f th e  ba il. As to  any 
alleged ha rdsh ip  upon  fo re ign  defendants, the re  
is less pretence fo r  c o m p la in t here th a n  there 

in  the  case o f  The Gemma (sup.). Before 
ac tion  th e  pa rties  in  th is  case agreed th a t  the  

¡t between them  should be decided in
D
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th is  c o u rt. I  w i l l  o n ly  add th a t  i f  an y  ju s t  
g round  exis ted fo r  exem pting  the  defendants 
fro m  the ju r is d ic tio n , o r fo r  a p p ly in g  any 
exceptiona l ru le  o f la w  in  th e ir  favo u r, th e y  
m ig h t have appeared unde r p ro te s t and argued 
th e  question o f  ju r is d ic tio n , o r have pleaded 
in  the  ac tio n  every defence on w h ich  i t  is said 
th e y  are e n tit le d  to  re ly .

I  m us t proceed to  de term ine w h a t sums 
are due and un pa id  under the  p la in t if fs ’ ju d g 
m ent, and w h a t process o f execution  is ava ilab le  
to  the  p la in tiffs . The c la im  o f the  p la in tiffs  
fo r  in te res t on  th e ir  ju d g m e n t debt, as i t  was 
pressed, is fo r  5 per cent, on 100,0001. since the  
date o f the  ju d g m e n t in  the  C ourt o f A ppea l, 
w h ich  date i t  bears. U n d e r th e  o rd in a ry  
p ractice  o f the  H ig h  C o u rt a ju d g m e n t debt 
carries in te res t fro m  its  date a t 4 per cent. 
(1 &  2 V ie t. c. 110. R . S. C., O rder X L I I . ,  
r .  16). T h a t th e  p la in t if fs ’ damages had  to  
be assessed before the  ju d g m e n t cou ld  be 
com ple ted b y  the  c o u rt’s con firm a tio n  o f the  
assessment m ig h t— b u t I  do n o t pause to  deter
m ine w hethe r i t  w ou ld— have been im m a te ria l 
in  an action  in  th e  K in g ’ s Bench D iv is io n .

Here tw o  special m a tte rs  are to  be considered. 
In  th is  ju r is d ic tio n  a ru le  exists w ith  regard 
to  in te res t upon  damages w h ich  is w e ll estab
lished and p rope r to  be take n  in to  account. 
T he  reg is tra r and m erchants inc lude , in  th e ir  
com p u ta tio n  o f damage b y  co llis ion , in te res t 
upon the  item s o f c la im  fro m  the  tim e  o f accrual 
o f the  damage u n t i l  the  date o f the  assessment. 
T h is  p ractice  was discussed and con firm ed in  
The K ong M agnus  (6 A sp. M ar. L a w  Cas. 583 ; 
63 L .  T . R ep. 715 ; (1891) P . 223), and is in  
c o n fo rm ity  w ith  w h a t was said long  since by  
L o rd  S tow ell in  The Dundee (2 Hagg. 137). 
The sum so ca lcu la ted is g iven , n o t as in te rest 
on a debt, b u t as p a r t  o f the  damages. D u rin g  
recent years in te res t as damages has been 
reckoned in  th is  w a y  a t 5 per cen t., w h ich  
perhaps exp la ins the  p la in t if fs ’ use o f a 5 per 
cent, ra te  in  th e ir  c la im . N o t o n ly  is th is  
prac tice  m a te ria l fo r  considera tion  as to  the  
da te  fro m  w h ich  in te res t can be he ld  to  run . 
I t  is necessary to  rem em ber also th a t— as the 
p la in t if fs  concede— the  damages payab le b y  the  
defendants are lim ite d  to  100,0001. In te re s t 
upon item s o f  damage dow n to  the  assessment 
o f the  loss w o u ld  have been recovered o u t o f 
th is  am oun t i f  the  to ta l cla im s had n o t exceeded
100,0001. I t  is re a lly  a c la im  fo r  damages. 
There was no a llega tion  o f de fendants’ de fau lt 
o f  paym en t o f 100,0001. a fte r  th a t  sum  had been 
found  to  be due ; and I  have come to  the  
conclusion th a t  the  o n ly  t im e  in  respect o f 
w h ich  in te res t can p ro p e rly  be aw arded is the  
pe riod  between th e  ju d g m e n t o f the  C ourt o f 
A ppea l— the 13 th  Feb. 1919— and th e  ju d g m e n t 
o f the  House o f Lo rds— th e  19 th  Dec. 1919. 
The defendants b y  th e ir  appeal to  the  House o f 
Lo rds  postponed the se ttlem ent o f th e  cla im s 
o f  the  p la in t if fs  b y  309 days ; and th e y  m ust 
pa y  in te res t on 100,0001. a t 4 per cent, fo r 
th a t  tim e , 33861. 6s.

The c la im  o f th e  p la in t if fs  to  recover the  
costs o f th e ir  ac tion  and in te res t thereon,

in  a d d itio n  to  the  a m o un t fo r  w h ich  b a il 
was g iven , was a d m itte d , in  the  a rgum en t o f 
th e  case fo r  the  defendants, to  s tand  on a 
d iffe re n t fo o tin g  fro m  th e  c la im  to  recover 
in te res t upon  the  am o un t o f th e  aw ard  in  
respect o f damages. H a v in g  regard  to  the 
sta te o f the  au th o ritie s , some such adm ission 
was in e v ita b le . The case o f The Dundee (sup.) 
ra ised questions o f  the  allowance o f  cla im s 
fo r  in te res t on damages, cost, and in te res t on 
costs, in  a damage action , where the  s ta tu te  
o f l im ita t io n  53 Geo. 3, c, 159 was app lied , 
and the  sums in  question were outside the  
s ta tu to ry  l im it  and the  a m o un t o f the  ba il. 
L o rd  S tow e ll he ld  the  p la in t if f  to  be e n tit le d  
to  recover under b o th  heads. “  B eyond the 
lim ite d  l ia b i l i t y , ”  he said, “  the  c la im a n t is 
e n tit le d  to  rem u ne ra tion  fo r  the  costs to  w h ich  
he is d r ive n  to  recover his loss.”  and he added 
th a t  the  s ta tu te  w o u ld  otherw ise be chargeable 
w ith  gross in ju s tice , and the  im m u n ity  o f the  
de fendant “  w o u ld  encourage u n ju s t and 
persevering li t ig a t io n .”  The C ourt o f Queen’s 
Bench in  E x  parte Rayne  (1 Q. B . 982), decided 
in  p ro h ib it io n  th a t,  beyond the  l im it  o f  l ia b i l i t y  
p ro v id e d  b y  the  s ta tu te , a de fendant he ld  liab le  
fo r  damages in  a damage ac tio n  in  the  C ourt 
o f A d m ira lty  m ig h t p ro p e r ly  be m onished 
to  pa y  the  costs, n o tw ith s ta n d in g  th a t  he had 
been b ro u g h t w ith in  the  ju r is d ic t io n  o n ly  
b y  the  a rrest o f his ship. I n  The Volant 
(1 W m . R ob . 383) and  in  1863 in  The E uropa  
(B ro . &  Lush . 89), D r . Lu sh in g to n  app lied  
the  same ru le  ; and in  The Freedom (uh i sup.), 
S ir R o b e rt P h illim o re  said th a t  the  C ourt o f 
A d m ira lty  cou ld  a lways issue a m o n itio n  fo r 
th e  pa ym en t o f costs w h ich  have exceeded 
the  am o un t in  w h ich  th e  s u it was in s ti
tu te d , and th a t  he th o u g h t in  th a t  case th a t  
under the  o ld  law , “  i f  necessary the  c o u rt 
w o u ld  have ordered the  re-a rrest o f the  ship ”  
fo r  th e  p a ym e n t o f the  costs. W ith o u t con
sidering w he the r the  la s t observa tion  I  have 
c ited  is to  be exp la ined b y  the  fa c t th a t  The 
D ic ta to r (sup.) was a case o f a sh ip  w h ich  
had been ba iled  fo r  less th a n  her fu l l  value, 
i t  is enough to  say th a t  unde r the  A d m ira lty  
prac tice  before the  Ju d ica tu re  A c ts , defendants 
in  rem  were liab le  pe rsona lly  fo r  un pa id  costs 
a fte r the  fu l l  va lue o f the  res had been recovered 
b y  th e  p la in t if f .  So also a t the  present tim e  
th e y  are lia b le  fo r  costs in  a d d itio n  to  the  fu ll 
am o un t payab le  fo r  damages b y  co llis ion  
under the  l im ita t io n  enacted in  the  M erchan t 
S h ipp ing  A c t  1894, s. 503.

As to  the  costs o f the  reference to  th e  reg is tra r 
and m erchants to  assess th e  p la in t if fs ’ damages, 
the  defendants to o k  no p a r t  in  the  proceedings ; 
and the  o n ly  m a tte rs  contested were those 
w h ich  arose between the  p la in t if f  shipowners 
and the  p la in t if f  cargo owners. The p la in t if fs  
canno t recover th e ir  costs o f th is  contest, b u t 
are, I  th in k ,  e n tit le d  to  be p a id  such costs 
as are payab le  b y  defendants in  damage 
actions where th e  a m o un t o f  th e  p la in t if fs ’ 
c la im  is n o t d ispu ted. U n d e r the  Rules o f 
the  Supreme C ourt, the  sums due b y  the  
defendants fo r  costs due and  un p a id  bear
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dates o t )cr cent. fro m  the  respective
There W ' ‘°h  th e y  were decreed to  be pa id , 

o f ex Remains to  de term ine w h a t process 
against "tV °n ' s ava ilab le  to  th e  p la in t if fs  as 
the Sn 116 defendants. U n de r the  R u les o f
iu d e m e n f T  C ourt ( ° rde r X L I I -> r - 3 )> a
any D to r recovery  b y , o r pa ym en t to , 
any money m ay be enforced b y
decree f  ' 6 m ° d es in  w h ich  a ju d g m e n t o r 
court ? r the  p a ym en t o f m oney o f an y  
the H i h  ° / f  ju r is d ic tio n  is trans fe rre d  to  
187y tn v. ° Urt b y  th e  Ju d ica tu re  A c t o f 
o f thp '^ h t  have been enforced a t the  tim e  
are n o t b ass' n "  o f th a t  A c t. The p la in t if fs  
unless . e n tit le d  to  re-a rrest th e  Joann is  V a tis  
a cou ld  have done so fo rm e rly  b y

On ori .b,om the  C ourt o f  A d m ira lty .
The /),- ^ d e r a t io n  o f th e  au th o ritie s , in c lu d in g  
receiviriC tv? ■̂sul , j  I  am  satisfied th a t, a fte r 
no t in  « .• e b id  va lue  o f the  ship, th e y  have 
m ust re l 1S ° aSe any  r ig h t  o f  re -a rrest. T hey  
What, ° n. Process o f execu tion  in  personam. 
the I t l ; i r il,S m aim ed in  d e fa u lt o f  a w a rra n t to  
A dm ¡ran r, was a w r i t  o f  f ie r i fac ias , and the 
was rel ¡ a  C ourt A c t  o f 1861 (24 &  29 v i c t. c. 10) 
issue in etv.U^ ° n ' Such a w r i t  was ordered to  
° th e r on 16 ca.se °1 The Gemma (sup.) and in  
is w a rm o +eS/ . elied on b y  the  p la in tiffs , and i t  
I  do nn t th e  rules o f  the  Supreme C ourt.
c°u ld  be ‘ *l ln b> tho ugh , th a t  a w r i t  o f  f i .  fa .  
lu te d  ,,„IS?yed as ° f  course in  an ac tio n  consti- 
Practice f e, Presen t  ac tio n  is. U n d e r the  
° f  such • -e H ig h  C ourt, as to  the  issue 
in  the w \ Wr* : the re  m us t be id e n tific a tio n  
are to  j, ° ^ . ju d g m e n t de b to r whose effects 
l ° r  the on 6 r  e’zed • Special p ro v is io n  exists 
here are t̂ V  & P artnersh ip  ; b u t  the  defendants 
1° be a rr° ,Sued a.s> 01 shown in  the  proceedings 
in  the  P artnersh ip . T h e y  are o n ly  described 
interested 10n &S "  d b f! owners and parties 
In  order t  m  Ihe  steam ship Joann is  V a tis ."  
a technical a^certa in  w he the r th is  is m ore th a n  
to  be mad d l® c u lty ,  I  have caused in q u iry  
and have ? °  ^ c  pa rties  th ro u g h  th e  reg is try , 
when b a il rneC^ -b b ^  th e Joann is  V a tis  was,

th a t the  a S are e n tit lc d  to  a decla ra tion  
rem ain due i n<*i.n *'s *  have a lready  ind ica ted  
the same w  °  ™ em on th e ir  ju d g m e n t, and th a t 
by  the  < r*i a t  the  date when b a il was given 
by  seizure endants, and now  are, enforceable 
sheriff UnH and side ° f  the  Joann is  V a tis  b y  a 

The md e r a w r i t  ° f y i . / a .  
urotion. a m t' ffs w d l have the  costs o f th is

Leave to appeal.

l ° r  H i l l  fihom as Cooper and Co., agents 
Crump aruj  and Co., L iv e rp o o l ; W . A .

Nov. 14, 1921, M arch  1, and June  15, 1922.

(Before H i l l , J .)

T h e  B y z a n t io n  (a)

M ortgage Agreement —- Unregistered mortgage 
— Agreement to treat mortgage “ as i f  the 
ship had been registered in  E ng land  by a 
statutory mortgage " — J u ris d ic tio n — Construc
tion  o f the Agreement— P osition  o f interveners 
— A d m ira lty  Court Act 1840 (3 &  4 V ic t. 
c. 35), s. 3 ; A d m ira lty  Court A c t 1861 
(24 V ic t. c. 10), s. 11.

The A d m ira lty  Court has ju r is d ic tio n  under 
sect. 3 o f the A d m ira lty  Court A c t 1840 to take 
cognisance o f mortgage cla im s re la ting to a ship  
i f  the ship or proceeds are under arrest o f the 
court at the time when the proceedings are 
institu ted, no tw ithstanding that the mortgage 
is  not a legal mortgage.

A  p a rty  who intervenes in ,  and defends an action 
in  rem  cannot set up  defences which the owners 
o f the sh ip  could not have set up  had they 
appeared and defended.

B y  a mortgage agreement the owners o f a Greek 
steamer agreed “  that the mortgagees (B r it is h  
subjects) as f a r  as the law  allows shall, in  
add ition  to the benefits conferred by the Greek 
mortgage and mortgage agreement, be entitled  
to enforce the Greek mortgage and mortgage 
agreement in  the E ng lish  Courts in  a s im ila r  
m anner as in  the Greek Courts, and so long as 
the sa id  vessel is  w ith in  the ju r is d ic tio n  o f the 
E ng lish  Courts the security shall, so fa r  as the 
mortgagees desire, be dealt w ith  in  precisely  
the same way as i f  the ship had been registered 
in  E ng land  by a statutory mortgage w ith  a 
collateral mortgage agreement conta in ing the 
same terms and conditions as those contained 
in  the mortgage and these presents." The 
steamer was never registered in  Greece, and the 
owners were therefore unable by the law o f 
Greece to register the mortgage. A t  H u l l  she 
was arrested and judgm ent and an order 
fo r  sale recovered against her in  a necessaries 
su it by a f irm  o f ship repairers. The m ort
gagees then began an action, in  which no 
appearance was entered by the owners, 
but an appearance was entered by the sh ip  
repairers as interveners. I t  appeared that 
by the law  o f Greece an unregistered mortgage 
is  in v a lid .

H e ld  that i f  the p la in t if fs  had a mortgage, the 
court had ju r is d ic tio n  to entertain the su it.

Held, fu rth e r, that, notw ithstanding the in v a lid ity  
o f the mortgage, the mortgage agreement m ust 
be construed as g iv in g  the p la in t if fs  as against 
the owners o f the steamer the same rights as i f  
the steamer was registered in  E ng land  and  
there was a registered statutory mortgage upon  
i t ,  whenever i t  was w ith in  the ju r is d ic tio n . 
The p la in t if fs  enjoyed the same rights against 
the interveners although the interveners were 
not parties to the agreement, since the pos ition  
o f an intervener is , as to his defence, the same

(a) Reported by  G eoffrey H u t c h in s o n , Esa., B arrie ter-
at-Law.
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as that o f an owner who appears under protest,
and the intervener cannot therefore set up
defences which the owner could not set up.
The in tervention therefore fa iled .

A c t io n  o f  M o r t g a g e .
The p la in t if fs  were th e  G raham  J o in t  S tock 

S h ipp ing  C om pany o f G lasgow, w ho c la im ed to  
be mortgagees o f th e  Greek steamer Byzantion , 
and asked fo r  ju d g m e n t p ronounc ing  fo r  the  
v a l id i ty  o f th e ir  m ortgage. N o  appearance was 
entered b y  the  owners o f th e  Byzantion , b u t 
an appearance was entered b y  th e  H u ll  C entra l 
D ry  D o ck  C om pany, w ho had p re v io us ly  
ob ta ined  ju d g m e n t in  a necessaries s u it in  
w h ich  the  B yzan tion  had been sold, and who 
now  contested the  v a l id i ty  o f the  p la in t if fs ’ 
m ortgage.

Raeburn, K .C . and G. P . Langton  fo r  the  
p la in tiffs .

D u n lop , K .C . and J .  R . E ll is  C un liffe  fo r  th e  
in te rveners.

The facts and argum ents o f counsel su ffi
c ie n tly  appear fro m  th e  ju d g m e n t.

The A d m ira lty  C o u rt A c t  1840 (3 &  4 V ie t, 
c. 65), s. 3, p rov ides :

Whenever any ship or vessel shall be under arrest 
by process issuing from  the said H igh Court o f 
A dm ira lty , or the proceeds o f any ship or vessel 
having been so arrested shall have been brought 
in to  and be in  the registry o f the said court, in 
either such case the said court shall have fu ll 
ju risd ic tion  to  take cognisance o f a ll claims and 
causes o f action o f any person in  respect o f any 
mortgage o f such ship or vessel and to  decide any 
suit institu ted by  any such person in  respect o f any 
such claims or causes o f action respectively.

T he  A d m ira lty  C ourt A c t  1861 (24 V ie t. c. 10) 
p rov ides b y  sect. 11 :

The H igh Court o f A dm ira lty  shall have ju ris 
d iction over any claim in respect o f any mortgage 
du ly  registered according to  the provisions o f the 
Merchant Shipping A c t 1854 whether the ship or 
the proceeds thereof be under arrest o f the said
court or not. , ..Cur. adv. m ilt.

June  15.— H i l l , J . :— The p la in t if fs  in  th is  
ac tio n  are the  G raham  J o in t  S tock Shipp ing 
C om pany L im ite d , o f Glasgow. The defendants 
are th e  owners o f the  steam ship B yzantion . 
The owners are in  fa c t a M r. M ango, a Greek 
sub ject, w ho carried  on business in  London . 
T he  ac tio n  was begun b y  w r i t  in  rem  da ted  the  
22nd J u ly  1921, served on the  B yzantion  in  
A le xan d ra  D o ck  a t H u l l  on the  23rd J u ly  1921. 
T he  B yzantion  was a t the  tim e  o f service under 
a rres t o f th is  c o u rt in  an ac tio n  (F o lio  218, 1921, 
N o . 886), in  w h ich  the  p la in t if fs  were the  H u ll 
C entra l D ry  D o ck  C om pany L im ite d . N o  
appearance was entered to  F o lio  218 and in  
th a t  ac tio n  the  H u ll C en tra l D ry  D o ck  Com pany 
L im ite d , c la im in g  in  respect o f repairs, re 
covered ju d g m e n t and an O rder fo r  sale ; a 
reference has been he ld , and th e  re p o rt made 
on the  25 th  J u ly  1921 was con firm ed on the  
29 th  J u ly  1921. U n de r th a t  ju d g m e n t the re  is 
due to  the  H u ll C entra l D ry  D ock  Com pany

L im ite d  £22,000 and in te res t and costs. In  
the  present ac tio n  (F o lio  523), no appearance 
was entered b y  th e  owners. The H u ll  C entra l 
D ry  D o ck  C om pany L im ite d  on th e  10 th  O ct. 
1921 entered an appearance as in te rveners. On 
th e  same day th e  p la in tiffs , th e  G raham  J o in t  
S tock S h ipp ing  C om pany L im ite d , f ile d  th e ir  
s ta tem en t o f c la im  and no tice  o f m o tio n  fo r 
ju d g m e n t b y  d e fa u lt. I n  th e ir  s ta tem en t o f 
c la im  th e y  allege th a t  th e y  are mortgagees 
under a m ortgage to  secure accoun t cu rre n t 
da ted th e  17 th  Sept. 1919, and a m ortgage 
agreem ent da ted  th e  30 th  J u ly  1919, and th e y  
allege th a t  the re  is p resen tly  ow ing  to  them  
as m ortgagees a sum in  excess o f £105,000. The 
fo llo w in g  fac ts  have been p roved  o r a d m itte d . 
The B yzan tion  was fo rm e rly  a B r it is h  ship, the  
Calonne, be long ing to  th e  E sq u im a u x  Steam 
ship C om pany L im ite d  o f London . On the  
30 th  J u ly  1919 an agreem ent was entered in to  
between th e  G raham  C om pany and M r. M ango 
fo r  a loan b y  th e  G raham  C om pany to  M r. 
M ango u p on  m ortgage o f a ship th e re in  des
cribed  as “  the  B yzan tion  ( fo rm e rly  Calonne) 
reg istered a t Piraeus in  th e  K in g d o m  o f Greece.”  
On the  same date, M r. M ango, b y  a separate 
docum ent, guaranteed w h a t he had a lready 
unde rtaken  in  the  agreem ent, rep aym e n t o f the  
in s ta lm e n ts  re ferred to  in  the  agreem ent and 
due perform ance and  observance o f a ll the  
covenants, agreements, and s tip u la tio n s  on the  
p a r t  o f th e  ow ner the re in  con ta ined . The  p u r
pose o f th e  loan was to  enable M r. M ango to  
purchase th e  ship.

O n th e  17 th  Sept. 1919 a b i l l  o f  sale was 
executed b y  the  E squ im a ux  S team ship Com 
p a n y  L im ite d  to  M r. M ango on the  steam ship 
Calonne to  be renam ed B yzantion . On th e  same 
date a m ortgage in  th e  fo rm  o f th e  M erchan t 
S h ipp ing  A c t  m ortgage to  secure accoun t c u r
re n t and expressed to  be o f th e  Byzantion  
fo rm e rly  steam ship Calonne was executed b y  
M r. M ango to  th e  G raham  C om pany. I t  rec ited  
the  agreem ent o f  th e  30 th  Sept. 1919. The 
m ortgage to  secure accoun t c u rre n t and the  
agreem ent o f th e  30 th  Sept. 1919 were executed 
o r acknow ledged before a n o ta ry  p u b lic  and 
bear h is no te  upon them . On th e  22nd Sept. 
1919 the  R e g is tra r o f S h ipp ing , London , 
entered on th e  reg is ter o f th e  ship : “  R e g is try  
closed 22nd Sept. 1919, vessel sold to  fore igners 
(G reek sub jects).”  T he  b i l l  o f sale and the  
m ortgage in  s ta tu to ry  fo rm  each bear an 
indorsem ent b y  th e  Greek Consul General dated 
17 th  Sept. 1919. In  tra n s la tio n  these indorse
m ents con ta in  the  fo llo w in g  : on th e  b i l l  o f  sale 
“  Seen the  present b i l l  o f  sale o f the  steam ship 
B yzantion  to  be reg istered in  Piraeus 
and on w h ich  the re  is a m ortgage in  fa v o u r o f 
the  G raham  J o in t  S tock S h ipp ing  C om pany in  
accordance w ith  m ortgage in  E ng land  
£135,000,”  and on the  m ortgage “  Seen the  
present docum ents o f g ra n tin g  a f irs t  m ortgage 
fo r  £135,000 by M r. J . A . M ango to  th e  Graham  
J o in t  S tock S h ipp ing  C om pany.”  T he  agree
m en t o f the  30 th  J u ly  1919 p rov ides fo r  a loan 
upon “  a f irs t  m ortgage under the  la w  o f Greece 
and bearing date the  17 th  Sept. 1919 on the
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unria! if ,?W registe red  a t Piraeus.”  The  ow ner 
Qr  p, Bvat the  ship sha ll sail unde r th e
shin ’ and k e p t reg istered as a Greek
a„S  aru fd  a p o r t  o f re g is try  in  Greece. The 
a,iva n 'en t k r °v ides  fo r  the  m e thod  o f the  
so f  ' tv f  and B ie  repaym ent, insurance and 
inel?,a- and ^or foreclosure o r sale upon  de fau lt, 
arrest a r ig h t  to  foreclose i f  th e  sh ip  be 
irion tt and n o t freed fro m  arrest w ith in  th ree  
acre Clause 15 is as fo llow s : “  T he  ow ner 
allowS l h a t . ^ le mortgagees as fa r  as th e  law  
l)v J® shall in  a d d itio n  to  the  benefits conferred 
me ® Greek m ortgage and m ortgage agree- 
and K en tit le d  to  enforce th e  Greek m ortgage 
in  t rn° r! " age agreem ent in  th e  E n g lish  cou rts  
so j  Slmi a r m anner as in  th e  Greek courts , and 
tio n  n f  t *1C sa'd vessel  *s w ith in  th e  ju r is d ic -  
fa r E ng lish  cou rts  th e  secu rity  sha ll so
pr  ¡s i 6 nu)rtgagees desire, be de a lt w ith  in  
resist ^  ^ le same w a y  as i f  th e  ship had  been 
W ith er< (i  ' n E n g la n d  b y  a s ta tu to ry  m ortgage 
the a co^ atera l m ortgage agreem ent con ta in ing  
tain(v|lm e term s and cond itions  as those con- 

Th m ortgage and these presents.”
w ha t6 ° n ■ ° i l ' er docum ent to  be re fe rred  to  is 
Dooi 1S *n  tra n s la tio n  headed “  T em po ra ry  

rncnt  ° f  N a tio n a lity .”  I t  was g iven a t 
dateH ??? signed b y  th e  Greek Consul. I t  is 
be th  l ' l  * ®ePf- 1919, w h ich  I  apprehend to  
rjjg ,e 0 < j s ty le . I t  recites th e  E ng lish  measure- 
men« anT  say s> “  T h is  steam er ha v in g  been 
be lon1Pe< t l ,e Consul w ith  increased N o . 3 
Mano^S the  ow ner, Greek sub ject, Joh n  A . 
to  Eondon. H e  the re fo re  is p e rm itte d
to rfly  the  Greek flag .”
aSainer n^erveners who have a ju d g m e n t in  rem  
Cotnrf ^ i, B yzantion  con tend th a t  th e  G raham  
q u e s c ^  nave no r ig h t  in  rem. T h a t is th e  o n ly  
e o ^ r . T .  w d h  w h ich  I  am  now  concerned. B y  
panv,n ?as been t r ie d  on th e  G raham  Com- 
conppr m,? t'ori fo r  ju d g m e n t. I  am  n o t d ire c tly  
Man.r,(l l t  ! Y  *l;'!  th e  l ia b i l i t y  in  personam  o f  M r. 
prorun ju d g m e n t in  personam  can be
■nPr.vl.llnce<l  against h im , fo r  he is n o t sued in  
i n  rem and ,las n o t appeared to  th e  w r i t  
l ia b i l i t  • am  on ly  concerned w ith  h is  personal 
unless t f 'at  the re  can be no r ig h t  in  rem  
o f t j.  . le r e ’ s a Personal l ia b i l i t y  o f the  ow ner 
there i TCS' ^  M r. M ango’s personal l ia b i l i t y  
mh p „  ® no d o u b t upon the  agreem ent and the 
° f  debt 66 H9th J u ly  1919. T o  an action
B u t to  ° r  cove.nant he w o u ld  have no defence. 
CornnaSUCCee<̂  t ' le Present ac tio n  th e  G raham  
rig h t ,'»?'* m ust p rove  a r ig h t  in  rem, and such a 
cou rt TV?1 aS *S w ith in  th e  ju r is d ic tio n  o f th is  
in  rem • ae c o u rt has no o rig in a l ju r is d ic tio n  
no i i 1T-*? .respect o f m ortgages. The c o u rt has 
1861 fo  +?t l0 n  under sect- 11 o f th e  A c t  o f 
re ? is L °  j  a t  section applies o n ly  to  m ortgages 
o f the  A r U?der th e  B r it is h  A c ts . B y  sect 3 
take pr>Ct- 1 the  c o u rt has ju r is d ic tio n  to  
action §nisance o f a ll c la im s and  causes o f 
i f  the  st a i'^  Person in  respect o f any m ortgage, 
in  cou rt under a rrest o r th e  proceeds are 
the  ryp B yzantion  was unde r a rrest and
th e re fo rC6- S- &re *n c o u rt. The c o u rt has 
the  G r Vi i u r ' sd ie tio n  to  ta ke  cognisance o f 

ranam  C om pany’s m ortgage, i f  i t  be a

m ortgage. The  in te rveners  con tend th a t  the  
docum ents p u t  fo rw a rd  b y  the  G raham  Com 
pany have no v a l id i ty  as a m ortgage. Sect. 3 
is n o t confined to  legal m ortgages. B u t  the  
in te rveners  say th a t  th e  docum ents have no 
v a l id i ty  as a m ortgage a t a ll, fo r  th e y  say th a t  
b y  Greek la w  no m ortgage can be enforced o r 
g ive any r ig h t  in  rem  u n t i l  i t  is reg istered in  th e  
reg is te r a t th e  sh ip ’s p o r t  o f re g is try . T he  
G raham  Com pany con tend th a t  in  the  c ir 
cumstances o f th is  case the  m ortgage, tho ugh  
unreg istered, is enforceable, and th e y  fu r th e r  
con tend th a t  the  e ffect o f clause 15 o f th e  
m ortgage agreem ent is th a t  th e  m ortgage and 
m ortgage agreem ent are a t th e ir  o p tio n  to  be 
construed accord ing to  E ng lish  law , th e  ship 
be ing a t th e  date o f w r i t  and a rrest w ith in  the  
ju r is d ic tio n  o f th e  E ng lish  courts , and th e y  are 
e n tit le d  to  enforce a m ortgage as i f  the  ship and 
th e  m ortgage were reg istered in  E ng la nd . I  
w i l l  consider these po in ts  in  order.

(1) A p a r t  fro m  th e  special agreem ent, the  
law  to  be app lied  is Greek law . The ship, 
w he the r reg istered o r n o t in  Greece, is owned 
b y  a Greek owner and is a Greek ship, and the  
v a l id i ty  o f a m ortgage upon a Greek ship is a 
question  o f Greek law . The in te rveners  con
tended th a t  th is  question was a question o f 
rem edy, and  the re fo re  o f lex fo r i.  I  do n o t agree. 
The facts as to  the  sh ip  are n o t in  d ispute . 
She has never been reg istered as a Greek ship 
in  accordance w ith  the  la w  o f Greece. Regis
t ra t io n  can o n ly  be made w hen th e  ship is in  
a Greek p o r t.  The sh ip  was a t M a lta  a t the  
tim e  o f th e  tra n s fe r in  Sept. 1919, and has never 
since been in  a Greek p o rt. The endorsem ent 
o f the  Consul-General in  Lond on  was m ere ly  
a visa, and had no legal effect. The tem po ra ry  

ce rtifica te  o f n a t io n a lity  g ran ted  a t M a lta  was 
n o t a re g is tra tio n  o f th e  ship ; i t  was m ere ly  
a reco gn ition  o f th e  te m p o ra ry  r ig h t  to  f ly  the  
Greek flag . I t  was g ran ted  unde r a R o y a l Decree 
o f the  10 th  J u ly  1910, a r t .  41, w h ich  in  te rm s 
requires th e  ship to  be reg istered a t a Greek 
p o r t.  “  I n  the  case o f a fo re ign  steamer ac
qu ired  b y  a Greek sub ject and its  n a t io n a lity  
reg is ter ha v in g  been cancelled (she) m ust be 
reg istered a t a Greek p o r t  and the  Greek 
Consul a t the  p o r t  fro m  w h ic h  the  steamer 
sails sha ll de live r to  th e  steamer in  a d d itio n  
to  th e  docum ents p e rm itt in g  th e  vessel to  sail 
a p ro v is io n a l ce rtifica te  o f n a t io n a lity  .
A f te r  th e  re g is tra tio n  o f the  steamer a t its  p o r t  
o f re g is try  th e  p ro v is io n a l ce rtifica te  o f n a tio n 
a l i ty  is to  be deposited in  the  arch ives o f the  
office r w ho has reg istered the  steamer and w i l l  
be rep laced b y  a de fin ite  ce rtifica te  o f n a tio n 
a l i ty . ”  I t  is n o t d ispu ted  th a t  u n t i l  th e  ship 
was reg istered in  a Greek p o r t  no m ortgage 
upon  her cou ld  be reg istered. I t  was suggested 
in  evidence th a t  the re  cou ld  be a p ro v is io na l 
re g is tra tio n  o f a m ortgage indorsed upon  the  
p ro v is io na l ce rtifica te  o f n a t io n a lity  b y  the  
Consul, b u t  i t  was a d m itte d  th a t  in  no o th e r w ay 
cou ld  a m ortgage be reg istered otherw ise th a n  
in  a Greek p o rt. There is no indorsem ent o f 
the  m ortgage upon  th e  p ro v is io na l ce rtifica te  
o f n a t io n a lity  issued a t M a lta . I t  is the re fore
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com m on ground th a t  the re  is no registered 
m ortgage in  the  present case.

The question  the n  is w he the r b y  Greek law  
a m ortgage o r m ortgage agreem ent, though  
unregistered, is nevertheless v a lid  so as to  be 
the  fo u n d a tio n  o f an ac tio n  in  rem  o r g ive  any 
r ig h t  against th e  ship. I  was pe cu lia rly  u n 
fo rtu n a te  in  th e  w a y  in  w h ich  th e  evidence o f 
Greek la w  was presented to  me. The p la in tiffs  
called a m em ber o f th e  A thens B a r. The de
fendants ca lled a la w ye r o f Greek n a tio n a lity , 
a m em ber o f th e  F rench  B a r and legal adviser 
to  the  Greek Le ga tion  in  Paris. T h e ir evidence 
was trans la ted  b y  a gentlem an w ho s tated th a t  
he was n o t a la w ye r and w ho m a n ife s tly  had 
no fa m il ia r i ty  w ith  th e  te rm s o f e ith e r Greek 
o r E ng lish  law . T rans la tions  o f a rtic les  o f the  
Greek codes were p u t before me, b u t  th e y  also 
were m a n ife s tly  made b y  some one u n fa m ilia r  
w ith  legal te rm s and unab le to  apprecia te  o r 
express th e  nice d is tinc tio ns  o f legal language. 
I  have done th e  best I  cou ld  w ith  th is  evidence 
and the  codes. The m ost im p o rta n t A rtic le s  
are 243 &  246 o f th e  Com m ercia l Code. B y  
a rt. 243 i t  is p ro v id ed  th a t  the  agreem ent 
fo r  a m a ritim e  m ortgage is made iwoe-nun 
o w o fjo K o ye ira i b y  n o ta r ia l deed and a m a ritim e  
m ortgage is acqu ired avoK-rarai b y  reg is tra tio n  
S' a cyypanxr, in  th e  reg is ter o f m ortgages. B y  
a rt.  246 i t  is p ro v id ed  th a t  th e  agreem ent fo r  
a m a ritim e  m ortgage upon a Greek ship is 
made abroad Sjtodpieri (rvvofjoKoyeirai b y  a p u b lic  
docum ent b u t a m a ritim e  m ortgage is acquired 
atTOKTarai fro m  th e  re g is tra tio n  M  rps eyyputprfs 
in  th e  p rope r reg is te r o f m ortgages, even 
tho ugh  i t  be agreed upon a sh ip  w h ich  
happens to  be abroad. A  consideration o f these 
and o th e r artic les, in  th e  lig h t  o f the  evidence, 
leads me to  th e  conclusion th a t  th e  agreem ent 
fo r  a m ortgage gives indeed a r ig h t  to  reg is ter 
b u t  is n o t its e lf  enforceable as a m ortgage, and 
th a t  re g is tra tio n  is a co n d itio n  precedent to  
the  e n fo rce a b ility  o f a m ortgage as a m ortgage.
I  was re ferred to  a rt.  256 o f th e  C iv il Code and 
a rt.  991 o f the  Code o f C iv il P rocedure, b u t  i t  
was exp la ined th a t  th a t  a rtic le  relates to  the  
d is tr ib u tio n  o f ce rta in  pa rts  o f an inso lven t 
estate ; i t  refers in  a l is t  o f p r io r it ie s  to  ex is ting  
b u t unreg istered t it le s  to  a m ortgage. T h a t 
does n o t in  m y  v ie w  m ake the  t i t le  a m ortgage. 
I t  is s ig n ifica n t th a t,  as appears fro m  a foo tno te  
to  the  te x t ,  th e  present words 6 npbs olŵ kty]oiv 
uTro&rjicris inrap^wv a W a  up eyyeypafj.fj.evos r i r / .o s  are a 
s u b s titu tio n  fo r  repealed words at pp  eyyeypappevai 
{nroOi]Kat unreg istered m ortgages. The Greek 
la w  makes a clear d is tin c tio n  between m o r t
gages and agreements fo r  m ortgage. A  
m ortgage is acquired b y  reg is tra tio n . U n t i l  
reg is tra tio n  i t  is n o t a m ortgage, and the 
grantee has n o t the  r ig h t  o f a m ortgagee. The 
Greek la w  in  m y  o p in ion  does n o t recognise 
equ itab le  m ortgages. T h is  decision makes i t  
unnecessary to  consider po in ts  against the  
m ortgage w h ich  were made and based upon 
o th e r artic les o f the  Greek C iv il Code. A p a rt 
fro m  special agreem ent, I  ho ld  th a t  th e  docu
m ents re lied  on b y  the  G raham  Com pany, 
be ing unregistered, are n o t enforceable as a

[A d m .

m ortgage. There is in  existence no m ortgage, 
b u t m ere ly  a r ig h t  to  acqu ire  a m ortgage, and 
b y  Greek law , w h ich  is the  govern ing law , the  
G raham  Com pany are n o t mortgagees o f the  
B yzantion .

(2) B u t  th e n  comes the  question  on clause 
15 o f th e  m ortgage agreem ent. T he  f irs t  p a r t 
o f th a t  clause does no m ore th a n  p ro v id e  fo r 
w h a t w o u ld  be the  la w  app lied  in  these courts 
w ith o u t an y  express agreem ent. I t  is w ith  the  
second p a r t  th a t  we are concerned. The f irs t 
question is when does i t  a p p ly  ? “ So long as 
the  said vessel is w ith in  the  ju r is d ic tio n  o f the  
E ng lish  cou rts .”  Does th a t  mean “  So long as 
the  vessel rem ains ”  o r “  p ro v id ed  th e  vessel 
is ”  o r “  whenever i t  is ”  w ith in  the  ju r is d ic tio n  
o f the  E ng lish  courts  ? There is no evidence 
as to  where the  ship was on the  30 th  J u ly  1919. 
I t  m ig h t be supposed th a t  th e  in te n tio n  was to  
p ro v id e  fo r  the  a p p lica tio n  in  E ng lish  la w  u n t il 
the  ship and th e  m ortgage were reg istered in  
Greece, and th e re a fte r fo r  th e  a p p lica tio n  o f 
Greek law , b u t i f  th a t  was the  in te n tio n , no 
p ro v is io n  was made fo r  the  tim e  in te rven ing  
between the  sh ip ’s leav ing  an E ng lish  p o r t  and 
her a rr iv in g  and be ing reg istered in  a Greek 
p o r t.  The clause is inserted fo r  the  p ro te c tio n  
o f th e  m ortgagee. I  h o ld  th a t  i t  means th a t  
whenever the  sh ip  is w ith in  the  ju r is d ic tio n  o f 
th e  E ng lish  courts , the n  th e  mortgagees, i f  th e y  
desire, are e n tit le d  to  the  benefits g iven them  
b y  th e  second p a r t  o f clause 15. The words 
“ as i f  th e  ship had been reg istered in  E ng land  
b y  a s ta tu to ry  m ortgage ”  are n o t v e ry  ap t, 
b u t I  th in k  th e  m eaning is th a t  the  mortgagees 
are e n tit le d  to  have th e ir  secu rity  de a lt w ith  
as i f  the  sh ip  were reg istered in  E ng land , and 
the re  was a reg istered s ta tu to ry  m ortgage 
upon it .  The resu lt is th a t,  w ha teve r the  Greek 
law , and w he the r th e  mortgagees have in  fa c t 
a m ortgage upon  th e  sh ip  o r n o t, th e y , by  
agreem ent, are to  have the  same r ig h ts  as against 
M r. M ango as i f  th e y  had a reg istered m ortgage 
on an E ng lish  ship. M r. M ango, b y  con tra c t, 
agrees to  su b m it to  th e  ju r is d ic tio n  in  rem  o r 
in  personam  g iven to  th e  c o u rt b y  sect. 11 o f 
th e  A c t  o f 1861 as i f  th e  ship and m ortgage 
were reg istered in  E ng land . The e ffect is tw o 
fo ld  : (1) as to  ju r is d ic tio n , the re  is ju r is d ic tio n  
b y  co n tra c t ; (2) as to  r ig h ts , as between the 
G raham  Com pany and M r. M ango, th e  Graham  
G raham  C om pany are to  be tre a te d  as i f  th e y  
were reg istered mortgagees o f a B r it is h  ship, 
and as i f  e n tit le d  to  sue in  rem. The in te r 
veners contend th a t  th e y  canno t be pre jud iced  
b y  th is  agreem ent between th e  mortgagees and 
m ortgagor, and th a t  as against the m  the  
agreem ent m us t be disregarded. In  m y  v iew  
th is  con ten tion  confuses th e  r ig h ts  o f an in te r 
vener. In te rv e n tio n  m ay  be fo r  e ith e r o r b o th  
o f tw o  purposes : (1) to  defend th e  action  
e ith e r as to  l ia b i l i t y  o r as to  qu an tu m  o r bo th , 
and (2) to  establish a p r io r  c la im  to  the  res 
w ith o u t defend ing th e  ac tion . B u t  where the  
in te rven e r defends, he defends an ac tio n  n o t 
against h im se lf b u t  against the  res and, as there 
can be no l ia b i l i t y  o f th e  res unless the re  is a 
personal l ia b i l i t y  o f th e  ow ner, he defends an

T h e  B y z a n t io n .
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such against th e  owner. The questions on 
Plain ̂ defence a re ’ B  th e  ow ner lia b le  to  the  
aeai + ’ and ^as the  p la in t if f  a r ig h t  in  rent 
vener th ® ship ? Tt fo llow s th a t  th e  in te r- 
defp cann° t  set up  defences unless th e y  are 
the ?C<<S • w h ich  the  ow ner cou ld  set up . I f  
0Wn Ul_ ls °ne w h ich  th e  p la in t if f  cou ld , i f  the  
sj j i  er aPPeare<i ,  m a in ta in  in  rem  against the  
in  rpm CCaUSe th e  ow ner was lia b le  in  a s u it 
aeain” t ’ t^16 P la in tiff  can m a in ta in  i t  in  rem 
in te r St *  . 'o te rve ne r. The  po s itio n  o f the  
o f anV6ner *S’ defence, th e  same as th a t  
issue ?W,Jer w h °  appears under p ro te s t, and the  
in  n r t  "3e t r *ed is th e  same as on a p e t it io n  
Conm 6Ŝ ' ^  ^  th e  agreem ent the  G raham
and ''f^ K  tlave a good cause o f ac tio n  in  rem  
iurisH- the  agreem ent th e  c o u rt is g iven 
and M* at as between th e  G raham  C om pany 
the a +•" 'b in g o , th e  in te rveners  as defending 
than y jlr° r^ j 'annof  s tand in  an y  b e tte r p o s itio n

in^sh IT'^  i Ufig rnen t th e  in te rv e n tio n  has fa iled  
r ig h tOWfIn® th a t  th e  G raham  C om pany have no 
in  re 01 act io n  in  rem  aga inst th e  Byzantion  
ga„  l PeCt ° t  th e  so-called m ortgage and m o r t
a r , ^  Rr.?ef?1ent - W hen  th e  question  o f p r io r ity  
thertis 1 ch f 'eren t  considerations w i l l  present 
eonfl.Set .^ s ,  and I  express no o p in ion  as to  th e  
o b t a i n  8 r ‘gh ts o f a necessaries m an w ho has 
has n t  a •'udSment  in  rem  and a c re d ito r w ho 
m ent°K  * m o rtgage in  fa c t b u t  w ho b y  agree- 
shiD ; ' ’tween h im se lf and th e  ow ner o f the  

j t s to  be tre a te d  as i f  he had  a m ortgage. 
m ent ema’,ns t °  consider th e  fo rm  o f th e  ju d g -
n o u n ;in „ r h e . ,p la ir lt if fs  Pra y  a decree Pro ‘  
c°ndem  8 lGr th °  v a l id i ty  o f th e  m ortgage and 
to  the  ni.n? fh e proceeds in  th e  am o un t due 
expen P a ‘n th is  and th e ir  costs, charges, and 
f ° r  th SeS m o rtgagees- I  canno t pronounce 
declare * *7  o f th e  m o rtgage ; I  can o n ly  
1919 a /i u t  le agreements o f th e  30 th  J u ly  
b in d in g  ATtae  17 tb  Sept. 1919 are agreements 
the  n la in ^  w M ang°- B u t  I  g ive  ju d g m e n t fo r  
arn o u n ta  S’ condem nin g  th e  proceeds in  the  
charges ” U j to  B le  p la in t if fs  and th e ir  costs, 
I  reserv & i exPenses under these agreements, 
costs o f t ic  <f ue.st i ° n s o f p r io r ity .  As to  the  
1 make US m ° t i ° n J as each has fa ile d  in  p a r t,  
en titled  t  n°  o rd e r’ excep t th a t  p la in t if fs  be 
c la im  °  add B le  sum o f £20 fo r  costs to  th e ir

and *SYm ° rS’ d ' C rum p  and Sons ; P ritcha rd  
Co., H u l l ’ agerds p ,r  A ndrew  M .  Jackson and

M onday, J u ly  10, 1922.
(Before H i l l , J .)

M a r it im ,  lL E  DE CeYLAN' ^
and ex h m ~ Mas,ter's wages— S heriff— Fees 
of « Pensf s  o f seizure o f vessel under a w r it

The ~ Pri(IT ity  ° f  ba irns.
p r io r in f  tfle balder ° f  a m a ritim e  lien  enjoy  

• —----- .7 over the cla im s o f a she riff fo r  h is fees

r te d  by Geoffhey H u t c h in s o n , Esq., B arris te r-at-Law.

and expenses incurred  in  seizing the vessel
under a w r it  o f ft. fa .

M o t io n  fo r  ju d g m e n t in  d e fa u lt o f appearance 
by  th e  m aster o f th e  F rench  a u x ilia ry  schooner 
l ie  de Ceylan suing fo r  h is wages.

A b o u t tw o  m onths before th e  issue o f the  
w r i t  in  th e  m aster’ s ac tio n  th e  l ie  de Ceylan 
had been seized b y  th e  S heriff o f  G lam organ
shire under a w r i t  o f  f t .  fa .  issued a t the  instance 
o f execution  c red ito rs  w ho had ob ta ined a 
ju d g m e n t against th e  owners o f th e  l ie  de 
Ceylan in  the  K in g ’ s Bench D iv is io n . The 
vessel was subsequently sold b y  th e  m arshal, 
and the  fu n d  in  c o u rt am ounted to  2901. 9s. 
The m aster cla im ed 9621. Os. 9d.

E . A y lm e r D igby  fo r  th e  m aster.— The 
m aster has a m a ritim e  lien , and he is en title d  
to  th e  whole fun d . The sheriff canno t ob ta in  
his costs o f seizing th e  vessel, since he could 
o n ly  seize i t  sub ject to  th e  m a ritim e  lien  o f the  
m aster. See

The James IV . E lw e ll, 15 Asp. M ar. L a w  
Cas. 418 ; 125 L .  T . R ep. 796 ; (1921)
P . 351.

Rayner Goddard fo r  th e  S heriff o f G lam organ
shire. The sheriff’s c la im  fo r costs ough t to  be 
pre ferred to  th e  m aster’s c la im , since his action  
b ro u g h t the  vessel w ith in  the  j  u r is d ic tio n . H a d  
the  she riff n o t seized her, she w ou ld  have 
sailed before the  w r i t  in  the  m aster’s ac tio n  had 
been issued.

H i l l , J .— In  th is  case th e  ac tio n  is b y  the  
m aster o f th e  He de Ceylan, suing fo r  wages 
and disbursem ents. H e  issued his w r i t  on the  
4 th  A ug . 1921, and the  ship was arrested in  
his ac tion  b y  the  m arshal on th e  16 th  o f th a t  
m on th . Before th a t  da te in  June  th e  she riff 
had seized th e  vessel and was in  possession o f 
her a t th e  tim e  o f th e  arrest b y  th e  m arshal. 
The seizure b y  the  sheriff was in  execution o f 
a ju d g m e n t ob ta ined b y  Messrs. M oxey, Savon, 
and Co. in  the  K in g ’ s Bench D iv is io n .

On th e  14 th  N o v . I  made an o rder fo r  the  
appra isem ent and sale o f th e  vessel, and 
reserved th e  r ig h ts  o f th e  execution cred ito rs 
w ho were in  possession b y  th e  she riff under a 
w r i t  o f f i .  .fa. The execution cred ito rs do n o t 
appear to -d a y , b u t  th e  sheriff does appear, and 
asks th a t  the  f irs t  charge on th e  proceeds 
sha ll be h is fees and expenses, in  p r io r ity  to  
the  c la im  o f the  m aster. The to ta l c la im  o f 
the  m aster considerab ly exceeds the  ne t p ro 
ceeds, w h ich  am oun t to  290/. 9s. l i d .  B u t  fo r  
th e  a c tiv itie s  o f th e  m arshal and th e  readiness 
o f th e  dock com pany to  fa ll in  w ith  his sugges
t io n  to  reduce th e ir  dues, there  w ou ld  n o t have 
been any fu n d  a t a ll.

T he  m aster asks fo r  ju d g m e n t, and th a t  he 
m us t have. In  o rd in a ry  course th e  ju d g m e n t 
w ou ld  be sub ject to  a reference, b u t in  the 
circum stances I  unders tand i t  is  agreed th a t  
th a t  is  n o t necessary. B u t  th e n  comes the 
question o f w ho, in  p r io r ity ,  has th e  f irs t  c la im  
upon th e  fu n d . The p la in t if f  m aster had a 
m a ritim e  lie n  in  respect o f h is c la im , and his 
c la im , to  an am o un t m ore th a n  su ffic ien t to
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exhaust the  whole o f th e  proceeds, had arisen 
before th e  she riff to o k  possession under his 
execution. The m aster, the re fore, to  th a t  
am o un t had a m a ritim e  lien  a t th e  t im e  the 
she riff seized. A  she riff p u t  in  b y  an execution 
c re d ito r can o n ly  seize th a t  w h ich  is the  
p ro p e rty  o f th e  execution debtor. There fore he 
cou ld  seize th e  ship sub ject o n ly  to  any 
m a ritim e  lien  w h ic h  was a tta ch in g  to  it .

N ow , to  a llow  th e  she riff to  have f irs t  charge 
on the  fu n d  w o u ld  be, i t  seems to  me, to  say 
th a t  the  she riff is e n tit le d  to  disregard the  
m a ritim e  lien  on th e  p ro p e rty  seized, and, in  
effect, to  say th a t  th e  she riff’s expenses are 
to  be p a id  n o t b y  th e  execution c re d ito r, b u t 
b y  th e  m aster, w ho has a m a ritim e  lien  on the  
p ro p e rty  o f th e  execution  deb to r. The sheriff, 
in  m y  op in ion , has no such r ig h t. I t  is said 
th a t  his expenses ough t to  be allow ed as a f irs t 
charge against the  proceeds, because i t  was 
b y  reason o f his seizure th a t  th e  fu n d  was 
b ro ug h t in to  c o u rt o r the  ship k e p t in  th is  
c o u n try  so th a t  she cou ld be arrested in  the  
m aster’s ac tion . I  canno t fin d  th a t  an y  act 
o f th e  she riff o r execution cred ito rs has resu lted 
in  c rea ting  th e  fu n d  fo r  th e  bene fit o f  the  
m a ritim e  lien  ho lder in  th is  case. The sheriff, 
o f  course, is n o t w ith o u t h is rem edy. H e  was 
em ployed b y  th e  execution  c red ito rs , w ho w il l  
rem a in  liab le  fo r  his costs and charges, b u t I  
canno t a llow  those costs and charges to  be pa id 
o u t o f the  fu n d  be longing to  th e  m a ritim e  lien  
ho lder.

There w i l l  be ju d g m e n t fo r  9621. and costs 
and an o rder fo r  paym en t o u t to  th e  p la in t if f  
m aster o f th e  fu n d  in  cou rt.

S o lic ito rs fo r  the  p la in tiffs , D ow ning , M idd le - 
ton, and Lew is, agents fo r  D ow ning  and H and- 
cock, C a rd iff.

So lic ito rs fo r  the  S heriff o f G lam organshire, 
Peacock and Goddard.

M onday, J u ly  3, 1922.

(Before H i l l , J .)

T h e  R e n e  (a)

Necessaries— Sale by court— B allast— P rio r it ie s . 
I n  d is tr ibu ting  the proceeds o f a vessel sold under 

the order o f the Court, the cla im s o f a necessaries 
m an who has supp lied  ballast to the sh ip  w i l l  
not be preferred to other necessaries claim s, 
notw ithstanding that the vessel could not have 
been discharged or sold had not the ballast 
been supplied.

M o t io n s  to  con firm  reports  o f th e  A d m ira lty  
R eg is tra r, to  de term ine p rio r it ie s , and fo r  p a y 
m en t o u t o f c o u rt o f th e  proceeds o f the  F rench 
barque René.

The c la im an ts  against th e  fu n d  were :
The m aster and crew o f th e  René fo r  wages 

and m aster’s disbursem ents.

(a) Reported by  G eoffrey H u t c h in s o n , Esq., B a rris te r-
at-Law.

Lo u is  D rey fus  and Co., a t whose s u it the  
vessel was sold, fo r  necessaries.

M r. M ann ing , fo r  ba llas t supplied to  the  René 
a f te r  he r a rrest, when her cargo was discharged.

M r. P a lm er, fo r  food supplied to  the  crew 
before and a fte r  arrest.

D igby  fo r  the  m aster and crew.
Langton  fo r  Lo u is  D rey fus  and Co.
D . H . Leek fo r  M ann ing  and P alm er.
The argum ents o f counsel appear in  the  

ju dg m en t.
H i l l , J .— I  con firm  a ll the  reports  o f the 

reg is tra r and declare in  regard to  p r io r it ie s  as 
fo llow s : Messrs. Lou is  D rey fus  and Co. w i l l  
have f irs t  c la im  in  respect o f th e ir  costs up  to  
and in c lu d in g  appra isem ent and sale o f the  
René. T hey  are e n tit le d  to  those costs because 
i t  was in  th e ir  ac tio n  th a t  th e  ship was arrested 
and the  o rder fo r  sale obta ined . The n e x t in  
p r io r ity  w i l l  be th e  crew in  respect o f wages, 
and the  m aster fo r  wages and disbursem ents. 
These cla im s, w ith  the  a d d itio n  o f in te res t 
and costs, w i l l  p ro b a b ly  exhaust the  fu n d  in  
cou rt, b u t  the re  m ay  be a sm all balance, as to  
w h ich  the re  are th ree  com petito rs . T h e y  are 
Messrs. Lou is  D rey fus  and  Co. in  respect o f 
necessaries supplied to  enable the  ship to  come 
to  E ng land  ; M r. M ann ing , w ho, subsequent 
to  th e  vessel’s arrest, supplied ba llas t to  enable 
her cargo to  be discharged ; and M r. P alm er, 
w ho supplied food fo r  the  crew  over a pe riod  
w h ich  in  p a r t  includes the  pe riod  when th e  ship 
was under arrest.

P rim â  facie, a ll these necessaries cla im s w ou ld  
come in  and ra n k  on the  same foo ting . B u t  
i t  is suggested th a t  the  ba llas t c la im  should 
be g iven p r io r ity ,  and the  same is said abou t 
th e  food c la im . I  do n o t see m y  w ay, however, 
to  so order. I t  m ig h t have been th a t  th e  ba lla s t
in g  was a necessary opera tion  in  th e  p reserva tion  
o f th e  ship b y  the  m arshal under a rrest, and 
i f  i t  had  been shown th a t  the  b a lla s ting  was done 
a t the  instance o f the  m arshal he w o u ld  have 
been e n tit le d  to  inc lude  th e  cost o f ba llas ting  
in  h is expenses. B u t  i t  was n o t done in  th a t  w ay!

The ba lla s ting  was done b y  M r. M ann ing  a t 
th e  request, I  suppose, o f th e  m aster o r owners 
and i t  was, there fore, a t the  outside, a sup p ly  o f 
necessaries ; and no m an can o b ta in  p r io r ity  
over o th e r necessaries m en b y  supp ly ing  
som eth ing w h ich  does n o t g ive  h im  a m a ritim e  
lien , no r can he be regarded as spending m oney 
on be ha lf o f  th e  m arshal w ith o u t the  a u th o r ity  
o f th e  cou rt.

Therefore, though  I  regard i t  as ra th e r hard 
against M r. M anning, he m ust stand as an 
o rd in a ry  necessaries m an. The same applies 
w ith  reference to  M r. P alm er, w ho supplied 
food fo r  th e  crew. I f  th e  crew had p u t in  a c la im  
fo r  sustenance th e y  m ig h t have inc luded  i t  in  
th e ir  c la im  fo r  wages, w h ich  was covered b y  a 
m a ritim e  lien , b u t  M r. P a lm er, ha v in g  supplied 
the  food w ith o u t the  sanction o f th e  c o u rt he, 
too , m ust ra n k  as an o rd in a ry  necessaries m an. 
Therefore, Messrs. Lou is D rey fus  and Co. w ill 
ra n k  f irs t  in  respect o f th e ir  costs, w h ich  I  
have m entioned, and the n  w il l  come the  m aster
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and m ' " . ;  an<1 Messrs. D re y fu s , M r. M anning, 
come r  Calm er, in  respect o f necessaries, w il l 
o f th e 'f i  ° d  an eqUal i ° o t ' nS as t0  any  balance

fc a s o ^ 'n ^  **elp  th in k in g  th a t  i t  w o u ld  be ve ry  
t 0 t h n h i? *o r th e  m aster and crew to  consent 
b a l l a t f k  c la im  be ing pa id , because w ith o u t 
° u t o f 1 6 vessel  cou ld  n o t have been m oved 
resu lt <1<><q<' ®he was in  fa c t m oved and, as a 
saved’ V ery  la r?e sum fo r  dock dues were 
the law  ” 0vvever a' l  I  have to  do is to  a p p ly

Co«ol*C*to rs  R°we and M a w  ; Lomless and Co. ; 
Constant and Constant.

3^ouse of H o riis .

1'hursday, M a rch  30, 1922.
(Before Lo rds  B u c k m a s t e r , D u n e d in ,

^  A t k in s o n , and  Ca r s o n .)

OTMp SIONKRS FOR E x e c u t in g  t h e  O f f ic e  
0R a H ig h  A d m ir a l  v. O w n e r s  o f  t h e  

Ea m s h ip  V a l e r ia  ( N o . 2 ). (a)
APPEAL f r o m  t h e  c o u r t  o f  a p p e a l  i n  

C o ll' ENGLAND.
i n e r t ? U m C — Vessel  in  service o f Govern- 

Chartered sh ip— M easure o f damages.

aPP ell U vesse  ̂ which was chartered to the 
traded071̂ 8’ A d m ira lty  Commissioners, who 
in  r  , y lPlP e r and earned fre ig h t, ivas damaged 
in  rn lSlon w ith  the respondents' vessel, and  
re n a ilSe<̂ Uence detained fo r  seven days w h ils t 
no fJ S- T 6re executed, upon which days
P aid  l  , WCIS earne(i- The am ount o f h ire  
, ■ ! >  t le  appellants exceeded the am ount o f 

Held ^(1 ,~a n ] e,i  hy the use o f the vessel.
Anne i  m ' n& the decision o f the Court o f 
of frp- J cvers} nS Row latt, J .) ,  that the am ount 
earning™ which the vessel was prevented fro m  
togethe’ rep a irs  were being executed,
d u r in J  PlR exPense ° f  w o rk ing  the vessel 
and f  i - and not the am ount o f h ire
respect ° r  f lS expenses which they p a id  in
daman °  t ! - T> Was Pie lrue measure ° f  the
The f  the appellants had sustained,
true " 0rWier and not the la tte r represented her 

The a I  Ue- t0 the «PPellants.
61 r 8eii m °  (6 AsP- M a r • La w  Cas. 433 ; 
applied ' Rep' 706 ’ 14 A p p ' Cas- 519)

7 7 Ho l me  (8 A sp. M a r .  La w  Cas. 317
The A uJr Rep' 231 5 (1897) A - C - 596) 
82 r ^ h ia n a  (9 A sp . M a r . L a w  Cas. 41 ,

The m  ’ Cp- 95 ; (190° )  A ' C■ 113> 5 and
232 • 07 Pessa (10 A sp . M a r .  L a w  Cas.

distinguished.T  ^  1 ; (1907) A ‘ 241)Obs,
the ,J't P o rd D uned in  on the m eaning o f

D ^ o T o T tZ n ^ Sti tu t io  in  in te g ru m .
—.... .. le Court o f A p p e a l affirmed.

R eported  by  W . C. Sandford, E sq ., B a rr ia te r-a t-

V° t .  X V I . ,  N . s.

A p p e a l  b y  the  com m issioners fo r  executing 
the  office o f L o rd  H ig h  A d m ira l fro m  a ju d g 
m en t o f th e  C ourt o f A ppea l revers ing the  
ju d g m e n t o f R o w la tt,  J ., w ho con firm ed an 
aw ard  made in  fa v o u r o f th e  appe llan ts  by 
an a rb itra to r  in  the  fo rm  o f a special case.

The appe llan ts were th e  charterers b y  demise 
o f the  D u tc h  steam ship Rijsbergen, w h ich  was 
dam aged b y  co llis ion  w ith  th e  respondents’ 
s team ship V ale ria  ow ing  to  the  negligent 
n a v ig a tio n  o f th e  V a le ria . I n  consequence o f 
the  co llis ion  the  Rijsbergen  had to  be repaired, 
and she was k e p t id le  w h ils t unde r re p a ir fo r  
a week.

The question in  th e  appeal was w hethe r the  
appe llan ts  were e n tit le d  to  recover as damages 
fro m  th e  respondents th e  expenses th e y  
in cu rred  in  connection  w ith  the  ship d u rin g  
th e  week when she was id le , in c lu d in g  the  h ire  
w h ich  th e y  had to  pa y  to  the  owners o f the  
sh ip  in  respect o f such week. The a rb itra to r  
fou nd  as a fa c t th a t  th e  expenses in cu rre d  and 
p a id  b y  the  appe llan ts, in c lu d in g  the  h ire , fo r  
the  week in  question  in  connection  w ith  the  
ship, were fa ir  and reasonable and, sub ject to  
the  o p in ion  o f the  c o u rt, he decided th a t  the  
appe llan ts  were e n tit le d  to  be re im bursed such 
expenses b y  th e  respondents as p a r t  o f th e  
damages due to  th e  co llis ion  fo r  w h ich  the  
respondents were responsible. R o w la tt ,  J . 
con firm ed th e  decision o f the  a rb itra to r ,  b u t 
the  C ourt o f A ppea l reversed i t ,  and  decided 
th a t  th e  appe llan ts  were n o t e n tit le d  to  re im 
bursem ent o f a ll th e ir  expenses, b u t  o n ly  to  
the  fre ig h t th e y  w o u ld  have earned i f  the  ship, 
instead o f be ing rendered id le  in  consequence 
o f th e  co llis ion  fo r  a week, had com ple ted her 
voyage w ith o u t such de lay, and in  a d d itio n  
th e  expenses in cu rred  b y  th e  appe llan ts  in  
connection  w ith  th e  ship d u rin g  such week 
o th e r th a n  the  h ire  pa id  b y  the m  to  the  owners.

The facts p roved  o r a d m itte d  a t th e  reference 
were th a t  in  1917, w hen d u rin g  and in  conse
quence o f the  W a r the  B r it is h  n a tio n  was 
su ffe ring  fro m  the  sca rc ity  o f ships, the  appe l
la n ts  to o k  ove r a num ber o f  D u tc h  m erchan t 
ships, in c lu d in g  the  Rijsbergen, under an agree
m e n t w ith  the  G overnm en t o f the  N etherlands. 
The  te rm s on w h ich  the  Rijsbergen  was taken 
ove r were th a t  th e  appe llan ts  were to  pa y  to  
the  owners h ire  a m o un ting  to  3421. Os. lOd. 
per day, and were to  p ro v id e  and pay fo r the  
crew and bear a ll risks o f loss o r damage to  
th e  ship. The h ir in g  operated as a demise 
o f the  sh ip  to  the  appe llan ts. There was no 
cesser o f h ire  clause in  th e  even t o f the  ship 
be ing d isabled b y  accident. The appe llan ts 
used the  ship w hen in  th e ir  service fo r  ca rry in g  
goods between Canada and E ng la nd , and fo r 
th a t  purpose th e y  em ployed Messrs. Furness, 
W ith y ,  and Co. L im ite d , the  usual G overnm en t 
agents em ployed in  connection  w ith  m erchan t 
ships owned o r cha rte red b y  the  G overnm en t 
d u rin g  th e  W a r, to  manage the  sh ip  on th e ir  
be ha lf fo r  the  carriage o f goods requ ired  b y  the  
n a tio n  d u rin g  th e  W a r. On the  20 th  Sept. 1917, 
w h ils t the  Rijsbergen  was on her second voyage 
to  Canada in  the  service o f the  B r it is h

E
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G overnm ent, she was ru n  in to  b y  the  V aleria , 
be longing to  th e  respondents, and was damaged. 
O w ing to  the  co llis ion  she had to  be sent to  
A rdrossan fo r  repairs to  enable her to  proceed on 
her voyage and in  consequence she was id le  fo r  
a week. O n th e  3 rd  A ug . 1918 the  a rb itra to r  
made, b y  consent, an in te r im  aw ard  on the  
question as to  w h ich  ship was to  blam e fo r 
the  co llis ion , and he pronounced th a t  the  
V ale ria  was alone to  blam e and th a t  the  
respondents were liab le  fo r  the  damage the reby  
suffered b y  the  appe llants. The damage c la im  
o f the  appe llan ts was a fte rw a rds  de live red to  
the  respondents. The c la im  consisted o f the  
cost o f rep a iring  the  in ju r ie s  caused to  the  
Rijsbergen  b y  the  co llis ion  and the  cost o f the  
vessel to  th e  appe llan ts d u rin g  the  week she 
was id le  in  consequence o f th e  co llis ion . A ll 
th e  item s in  the  c la im  were subsequently 
agreed except th e  c la im  in  respect o f the  cost 
o f  th e  ship and her crew  to  th e  appe llants 
w h ils t she was unde r repa ir, and i t  was fu rth e r 
agreed th a t  seven days was th e  pe riod  o f her 
de ten tio n  in  consequence o f the  co llis ion . The 
pa rticu la rs  o f the  d ispu ted  item s consisted o f 
the  d a ily  cost o f the  ship and her crew 
to  the  appe llan ts d u rin g  th e  period o f her 
de ten tio n , nam ely , the  h ire  pa id  b y  them  
to  th e  owners o f th e  Rijsbergen under the  
said agreem ent, the  cost o f wages and 
v ic tu a llin g  o f th e  crew p a id  b y  the  appe llants, 
th e  cost o f stores consumed and the  cost o f 
m anagem ent.

The respondents d id  n o t ca ll any witnesses, 
b u t th e y  p u t  in  tw o  voyage accounts rendered 
to  th e  appe llan ts b y  Messrs. Furness, W ith y ,  
and Co. as m anagers o f the  Rijsbergen. The 
accounts showed th a t  on the  25 th  J u ly  1917 
the  Rijsbergen  a rr iv e d  in  London , and on the  
27 th  J u ly  she proceeded on her f irs t  voyage 
fo r  th e  appe llan ts in  ba llas t to  Canada and 
b ro u g h t back to  L iv e rp o o l a general cargo, 
th e  discharge o f w h ich  she com ple ted on the  
14 th  Sept. On th e  15 th  Sept, she began her 
second voyage, proceeding fro m  L iv e rp o o l to  
Canada. On the  20 th  Sept, the  co llis ion  w ith  
th e  V a le ria  occurred, and, in  consequence, 
Rijsbergen  had  to  go to  A rdrossan fo r  repairs. 
On th e  28 th  Sept., a f te r  be ing su ffic ie n tly  
repa ired to  resume her voyage, she proceeded 
to  Canada, and fro m  the re  she re tu rn ed  w ith  
cargo to  Lo nd on , where she a rr iv e d  on the  
22nd N o v . The accounts showed th a t  on bo th  
voyages fre igh ts  had been received on the  
goods carried , and th a t  the  d ifference between 
th e  fre ig h ts  received and th e  disbursem ents 
m ade b y  Messrs. Furness, W ith y ,  and Co. 
am oun ted  on th e  f irs t  voyage to  an average o f 
151/. 14s. Od. pe r day, and on th e  second 
voyage on w h ich  the  co llis ion  occurred, w ith  
th e  consequent de ten tio n  and repairs, the  
difference am ounted to  134/. 5s. 7d. pe r day. 
T he  accounts d id  n o t inc lude  th e  h ire , a m o un t
in g  to  342/. Os. 10d. per da y  p a id  b y  the  appe l
la n ts  to  the  owners o f the  Rijsbergen. The 
resu lt the re fore  was th a t  b y  charg ing fre ig h t 
on goods carried  th e  appe llan ts  reduced the  
cost o f the  sh ip  to  the  n a tio n  ; b u t d u rin g  the

week on the  second voyage, when, in  conse
quence o f the  co llis ion , the  ship was id le , the re  
was no fre ig h t earned to  set o ff against th e  cost 
o f th e  week’s h ire  o r against the  cost o f the  
crew and stores d u rin g  such period.

The C ourt o f A ppea l acco rd ing ly  reduced 
th e  damages fro m  366/. per day aw arded by  
th e  a rb itra to r  to  143/. per day fo r  loss o f 
fre ig h t and 23/. 19s. 4d. pe r da y  fo r  expenses 
d u rin g  the  seven days’ de ten tion .

The appe llants appealed on the  grounds th a t
(1) a w rongdoer who has deprived  another 
person o f th e  use o f a c h a tte l fo r  a certa in  
t im e  is lia b le  to  re im burse the  expenses w h ich  
th e  la tte r  in cu rred  in  connection w ith  the  
ch a tte l d u rin g  such tim e  i f  th e y  were fa ir  and 
reasonable ; (2) the  appe llan ts, as charterers 
b y  demise o f th e  steam ship Rijsbergen, were 
e n tit le d  to  recover fro m  th e  respondents, b y  
whose to r t  th e y  were deprived  o f the  sh ip  
fo r  a week, th e  fa ir  and reasonable cost o f 
th e  sh ip  to  them  d u rin g  such week ; (3) the  
a rb itra to r  fou nd  as a fa c t th a t  such cost 
am ounted to  366/. per day and was fa ir  and 
reasonable ; (4) the  cost o f the  ship to  the  
appe llan ts  d u rin g  the  week th e y  were deprived 
o f her consisted o f the  reasonable cost o f h ire  
o f the  ship and th e  reasonable cost o f h ire  o f 
the  crew ; (5) th e  am o un t o f the  ac tu a l loss 
o f the  appe llan ts ow ing  to  be ing deprived  o f 
th e  ship fo r  a week was n o t fre ig h t, w h ich  th e y  
d id  n o t in  fa c t lose, b u t was the  reasonable 
expense o f the  sh ip  to  the m  d u rin g  such week ; 
(6) the  de ten tio n  o f the  sh ip  fo r  a week increased 
the  cost o f th e  voyage b y  th e  a m o un t o f  the  
expense o f  th e  ship incu rred  b y  th e  appe llan ts 
d u rin g  such week ; (7) the  h ire  payab le  b y  the  
appe llan ts as tim e  charterers was reasonable, 
and fa ir ly  represented the  ne t p ro fit  w h ich  the  
ship was capable o f earn ing a t the  tim e  o f the  
co llis ion .

The respondents supported the  decision o f 
the  C ourt o f A ppea l on the  grounds th a t  :
(1) the  appe llan ts ha v in g  been dam n ified  by  
the  co llis ion  were e n tit le d  to  restitu tio  in  in teg
rum  and n o th in g  m ore ; (2) the  appe llan ts 
were n o t e n tit le d  to  be p u t in to  a be tte r 
po s ition  b y  reason o f the  co llis ion  th a n  th a t  
in  w h ich  th e y  w o u ld  have been i f  the  co llis ion  
had  n o t occurred ; (3) i f  th e  co llis ion  had n o t 
occurred the  Rijsbergen  w o u ld  have been used 
as a tra d in g  vessel, and w o u ld  have earned fo r  
th e  appe llan ts  a d a ily  p ro fit  o f 143/. o n ly , and 
th is  sum, p lus the  ac tu a l ru n n in g  expenses, was 
a ll th a t  the  appe llan ts lo s t b y  be ing deprived 
o f th e  use o f the  vessel ; (4) i f  the  co llis ion  
had n o t occurred th e  appe llan ts w ou ld  s t i l l  
have been ob liged to  pay the  h ire  to  the  D u tc h  
G overnm ent and th e ir  po s ition  in  th is  respect 
was in  no w a y  a lte red b y  reason o f the  co llis ion .

D un lop , K .C . (S ir Ernest Pollock, A .-G . w ith  
h im ) fo r  th e  appe llants, re ferred to  :

The Greta Holm e, 8 Asp. M ar. L a w  Cas.
317 ; 77 L . T . R ep. 231 ; (1897) A . C.
605 ;

The M ed iana , 9 Asp. M ar. L a w  Cas. 41 ;
82 L .  T . R ep. 95 ; (1900) A . C. 117 ;
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ThL  A rSentino, 6 Asp. M ar. L a w  Cas.
! 61 L .  T . Rep. 706 ; 11 A pp . Cas.

C ity  o f P ek ing , 6 Asp. M ar. L a w  
Cas. 572 ; 63 L . T . R ep. 722 ; 15 A pp .
Cas. 438 ;

T he Marpessa, 10 Asp. M ar. L a w  Cas.
232 ; 97 L . T . R ep. 1 ; (1907) A . C. 241.

W(=^fe^Mr n ’ K -C. and Dum as, fo r  the  respondents 
n° t  called upon.

raise,1] * f ^  L °  KMASTER-— The question w h ich  is 
si;»,, , o r de te rm in a tion  upon th is  appeal is 
Cover and in.te resting . In  1917 th e  B r it is h  
a ste Um ent *llre<1 ft-0111 the  D u tc h  G overnm ent 
h irp i. rner kno w n  as th e  Rijsbergen, th e  ra te  o f
d a m a 3 342S a ?ay. , In  SePt - 1 9 1 T she was 
has h ’6d >y c°h is ion  w ith  th e  V ale ria , and i t  
C«. .Cen found th a t  fo r th a t  co llis ion  the  
caPabia Wf lS sole|y to  blam e. The damage was 
ai*d t l f  04 rePa ir> th e  vessel was in  fa c t repaired, 
in jUri( e voyage com ple ted, b u t, ow ing  to  her 
1917 t + L  Was de ta ined fro m  the  20 th  Sept. 
f ° r  | ,  °  C|e 29th Sept. 1917, and in  th e ir  c la im  
A d m ir6] !  ama®e caused b y  th e  co llis ion  the  
d isab ila  ^  l ’u  ̂ dow n a sum in  respect o f her 
sum ^  d u r in S th a t  pe riod  o f  t im e . T h is  
took th  !  ™ade up  in  th e  fo llo w in g  w a y  : They 
had a 6 ' ' '  e l )er day o f the  vessel w h ich  th e y  
an,] t °  pa y  to  the  D u tc h  G overnm ent,
hrina-in ,,d certa in  item s fo r  wages, thus 
by  Se ® j,e to ta l up  to  3661., w h ich , m u ltip lie d  
two dat*1- ^°r  tde  Per*°d  ° f  t im e  between the  
to  a t  +S’ w ^ ic h  were n o t inc lus ive , am ounted 
before ° ta * sum ° t  2,5621. The c la im  came 
Adinjp a rb itra to r ,  and he he ld th a t  the  
am ount y .,Were e n tit le d  to  recover the  fu ll 
came 0 t lo w la t t ,  J ., before w hom  the  aw ard 
Court nf aPPeal> supported th is  v iew , b u t the  
from  L* A ppea l have un an im ous ly  d iffe red 
Appea l'1t i  i u dgm ent, and fro m  the  C ourt o f 
your r  , e m a tte r  has been b ro u g h t before 

The ° rdsh ips ’ House.
sum  ,^PPelia n ts ’ con ten tion  is th a t  as the  
P°eket 1011 4^ ey H a im  was th e  ac tu a l ou t-o f- 
the p e ®x Pense to  w h ich  th e y  were p u t  d u rin g  
incapa rifJd I*106 f ° r  w h ich  th e  vessel was 
any th in  af 6d’ a n i' th e y  cou ld  n o t ob ta in  
hieasur ^  Jron i i t *  use> th a t  sum  is th e  clear 
they i. 0 °  *he ir loss, and in  sup po rt o f th is  v iew  
K o lrn e ^ 'r t re^erred to  cases such as The Greta 
th in k  th  t  ■ and The M arpessa (sup.). I
these c 3414 ^e t ° und upon exa m in a tion  th a t
Was laj, tS0, S c' °  n o t sup po rt the  con ten tion . I t  
The A r „ < OWn as long  ago as 1889, in  the  case o f 
cauSe(j  j nt*no (SUP-), th a t  in  assessing damages 
m erely ^  a c° lh s ion  a ship is to  be considered 
m ay *  as. a th in g  b y  the  use o f w h ich  m oney 
3Ues t i o - n a rd y  t)e earned ; and the  o n ly  
in  the  V 8’ 4o use the  words o f Bowen, L .J ., 
Cas. ... ° U rt o f A ppea l (6 Asp. M ar. L a w

have l  “ Powner w ou ld , b u t fo r  the  accident, 
sh ip0w nad ^ ls sh ip . and w h a t . . . the  
earned i! '1’ ^ ut  to r  the  accident, w o u ld  have 
Which > use ° t  her ? ”  The o th e r cases

lave been referred to  b y  counsel are

each and a ll o f the m  cases in  w h ich  the  sub ject- 
m a tte r o f the  s u it was a vessel w h ich , in  the  
o rd in a ry  course, w o u ld  have earned n o th in g  
a t a ll, as, fo r  exam ple, a dredger o r a lig h ts h ip  ; 
and i t  should be rem em bered th a t,  u n t i l  the  
decision in  The Greta Holm e (sup.), i t  had always 
been he ld  th a t  n o th in g  b u t nom ina l damages 
were recoverable fo r  an in ju r y  to  such a c ra ft  
upon the  g round  th a t  the re  was no o th e r use 
to  w h ich  she cou ld  be p u t, and th a t  the re  was 
no ac tu a l o u t-o f-pocke t expense d u rin g  the  
pe riod  fo r  w h ich  she was incapac ita ted . The 
Greta Holm e  (.S!ip.)altered those views, and estab
lished th a t  th e  loss o f th e  use o f the  vessel 
was a th in g  w h ich  was capable o f being 
measured even a lthough  th e  vessel was n o t 
capable o f being le t  fo r  h ire  in  the  o rd in a ry  
w ay.

In  the  present case th e  facts w h ich  have 
been fou nd  are these : th a t  th is  vessel had in  
fa c t made tw o  voyages, and th a t  d u rin g  those 
voyages she had earned a p ro fit  fre ig h t, over 
and above expenses, in  the  one case o f 1511. 
a day, and in  the  o th e r o f 1341. I t  is im p o rta n t 
to  rem em ber th a t  the  fin d in g  is ( th a t those 
fre ig h ts  represent a p ro fit  balance, and o f 
course in  de te rm in ing  th a t  p ro fit  th e  ac tu a l 
a m o un t o f h ire  w h ich  was be ing p a id  under 
the  cha rte r was n o t inc luded . I t  was the  
average o f the  sum o f those tw o  item s, toge the r 
w ith  the  sh ip ’ s expenses, w h ich  the  C ourt o f 
A ppea l a llow ed as the  damage in  the  present 
case. A lth o u g h  a t f irs t  counsel challenged the 
p rin c ip le  th a t  th e  am o un t o f w h a t was to  be 
earned cou ld  ever be made the  tru e  measure 
o f the  damage, in  substance his ob je c tion  to  
the  figu re  was th is , th a t  the  a rb it ra to r  had 
found  th a t  the  am o un t w h ich  was be ing pa id  
b y  the  B r it is h  G overnm ent under th e  agree
m en t b y  w h ich  the  vessel was take n  ove r was, 
in  fa c t, a fa ir  sum , and th a t  i t  necessarily 
fo llow ed th a t  the  am o un t o f value, tested b y  
the  fre igh ts  w h ich  had been earned on the  
tw o  voyages, m ust have been assessed b y  
m a k in g  a deprec ia tion  o f the  am oun t, due to 
the  fa c t th a t  th is  c o u n try  was a t w a r, and th a t  
o rd in a ry  m a rke t cond itions w o u ld  n o t have 
been reg u la ting  th e  trade .

In  th e  f irs t  place the  answer to  th is  is th a t  
no such fin d in g  was ever made b y  the  a rb itra to r , 
and in  the  n e x t place i t  has been po in te d  o u t 
q u ite  fa ir ly  b y  counsel th a t  i f  th is  m a tte r w en t 
back to  the  a rb itra to r  fo r  reconsidera tion he 
w ou ld  n o t be able to  show m ore th a n  the  fa c t 
th a t  i f  the  vessel was once m ore le t in  a tim e  
cha rte r i t  w ou ld  be possible to  le t  her fo r a 
la rge r sum. The com parison w ith  th e  h ire  in  
a t im e  cha rte r does n o t appear to  me to  be a 
fa ir  means o f considering th is  question. W h a t 
has to  be considered is th is*: W h a t w o u ld  th is  
vessel have earned fo r  the  pe riod  o f seven days 
d u rin g  w h ich  she was incapac ita ted  ow ing to  
the  accident ? T h a t am oun t is th e  tru e  
measure o f the  damage w h ich  the  vessel w h ich  
was to  blam e is called upon to  pay , and i t  
can o n ly  be ascerta ined b y  considering w h a t 
she had earned under s im ila r cond itions. I  
desire p a r t ic u la r ly  to  emphasise th a t  in  each
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o f the  ju dg m en ts  o f the  lo rds justices in  the  
C ourt o f A ppea l the  case has been based upon  
an assum ption  th a t  the  m a tte r  to  be de a lt 
w ith  was an o rd in a ry  com m ercia l ven tu re , and 
th a t  th e  s tandard  o f damages app licab le  was 
the  standard  p rope r in  such a case. H a v in g  
regard to  the  s ta tem en t w h ich  I  have m ade, I  
th in k  th a t  th is  assum ption  was correct, and 
upon  th a t  assum ption  th e  conclusion a t w h ich  
th e  judges in  th e  C ourt o f A ppea l a rr iv e d  is, 
to  m y  m in d , one w h ich  canno t be con trove rted . 
F o r th is  reason I  am  o f op in ion  th a t  the  appeal 
should fa il.

L o rd  D u n e d in .— I  concur. I  agree w ith  the  
lo rds  jus tices in  the  C ourt o f A ppea l, b u t I  
can no t re fra in  fro m  a s lig h t c r it ic is m  upon the  
use o f the  phrase restitu tio  in  in tegrum . I t  is a 
phrase w h ich  is p ro p e rly  app lied  w hen y o u  w ish 
to  express th e  co n d itio n  w h ich  is im posed upon 
a person seeking to  rescind a c o n tra c t. I  do 
n o t th in k  th a t  i t  can be p ro p e rly  app lied  to  
questions o f to r t ,  and the  il lu s tra t io n  w h ich  
I  g ive  is a v e ry  s im ple one. I f  b y  som ebody’s 
fa u lt  I  lose m y  leg and am p a id  damages, can 
anyone in  his senses say th a t  I  have had 
res titu tio  in  in tegrum  ? The tru e  m ethod  o f 
expression, I  th in k ,  is th a t  in  ca lcu la ting  
damages yo u  are to  consider w h a t is the  
pecun ia ry  sum  w h ich  w il l  m ake good to  the  
sufferer, as fa r  as m oney can do so, the  loss 
w h ich  he had suffered as a n a tu ra l re su lt o f 
th e  w rong  done to  h im . The loss w h ich  was 
suffered in  th is  ease was a loss o f fre ig h t. I  
p u t  th is  case in  the  course o f th e  a rgum ent. 
Suppose a m an had a house a t a ce rta in  re n t 
and sub le t i t  a t  a sm alle r re n t, i f  i t  were taken  
fro m  h im  he w o u ld  n o t get m ore, I  take  i t ,  
th a n  th e  sm alle r re n t w h ich  he had  received ; 
b u t i f  he had shown th a t  he had le t i t  to  some 
m em ber o f his fa m ily  a t a fa n c ifu l re n t, then  
the re  w ou ld  have to  be an e n q u iry  as to  w h a t 
re n t he cou ld  have g o t in  the  open m arke t. 
I n  th is  case the  whole question  has been 
decided upon  th e  assum ption th a t  th e  fre ig h t 
here was a com m ercia l fre ig h t. I f  th a t  had 
g o t to  be d isplaced I  th in k  th a t  i t  fe ll upon the  
appe llan ts  to  displace i t  ; th e y  have n o t done 
so, and, as th e ir  counsel has v e ry  ca n d id ly  
said, even i f  th e y  get a re m it  to  the  a rb itra to r  
th e y  w o u ld  n o t be able to  do i t .

Lo rds  A t k in s o n  and Ca r s o n  concurred.
A pp ea l dismissed.

S o lic ito r fo r  the  appe llan ts, 'Treasury S o lic ito r.
S olic ito rs  fo r  the  respondents, Thomas Cooper 

and Co., fo r  H i l l ,  D ick inson , and Co., L iv e rp o o l.

Nov. 27 and  28, 1922.
(B efo re  Lo rds  Ca v e , L .C ., F i n l a y , A t k in s o n , 

and Su m n e r .)
A m b a t ie l o s  v . A n t o n  J u r g e n s  M a r g a r in e  

W o r k s , (a)
O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  

E N G L A N D .

C harter-party— Exceptions clause— Construction  
— General words fo llow ed by p a rtic u la r words 
— “  E t cetera ” — E jusdem  generis rule.

Where general ivords in  an exceptions clause in  
a charter-party  are fo llow ed by p a rtic u la r words, 
the ejusdem  generis ru le  should not be applied. 

A charter-party contained the fo llo w in g  exceptions 
clause : “  Should the vessel be detained by 
causes over which the charterers have no control, 
viz., quarantine, ice, hurricanes, blockade, 
clearing o f the steamer after the last cargo has 
been taken over, etc., no demurrage is  to be 
charged and lay-days not to coun t." The 
chartered vessel was detained fo r  a number o f 
days beyond the lay-days by a strike o f dock 
labourers at the p o rt o f discharge. Upon  
a c la im  fo r  demurrage,

H e ld  (L o rd  Sum ner dissenting), that the governing  
words o f the clause were “  causes over which the 
charterers had no contro l.”  the p a rtic u la r causes 
m entioned being merely instances to which, as 
they fo llow ed the general words, the ejusdem  
generis ru le  ought not to be applied, and that the 
words “  et cetera ”  on ly  meant “  and so on ,"  
and had not the effect o f getting r id  o f the 
preceding general words.

Decision o f the Court o f A pp ea l (15 A sp. M ar. 
L a w  Cas. ; 127 L . T . Rep. 345 ; (1922) 2 
K .  B . 185) affirmed.

A p p e a l  b y  the  ow ner fro m  a decision o f the 
C ourt o f A ppea l (reported  15 Asp. M ar. L a w  
C as.; 127 L . T . R ep. 345 ; (1922) 2 K .  B . 185) 
upon  a case sta ted  b y  an a rb itra to r .  The 
p o in t arose unde r tw o  cha rte r-pa rties , one 
o f a sh ip  called the  Am batielos, th e  o th e r 
o f  the  Panaghis, o f  b o th  o f w h ich  the  appe l
la n t  was the  ow ner. B o th  vessels were 
charte red fro m  po rts  in  th e  E as t to  A m sterdam  
o r R o tte rd a m . The c h a rte r o f the  f irs t  vessel 
p ro v id ed  th a t  the  cargo should be loaded and 
discharged in  fou rteen  w e a the r-w o rk ing  days, 
reversib le , and in  the  case o f the  second in  
tw e n ty  w ea the r-w o rk ing  days, reversib le . B o th  
charte rs con ta ined the  fo llo w in g  clause : “  T im e 
a t load ing  and (or) d ischa rg ing p o r t to  coun t 
tw e n ty -fo u r  hours a fte r steam er’s a r r iv a l a t o r 
o ff the  p o r t  w he the r in  b e rth  o r n o t o r in  
ha rbo u r o r roads o r as near the  p o r t  as the 
a u th o ritie s  w i l l  a llo w  n o tw ith s ta n d in g  any 
custom  o f the  p o r t  o r la w  o f the  c o u n try  or 
a n y th in g  c o n tra ry  in  th is  cha rte r. Should the  
vessel be de ta ined b y  causes over w h ich  the  
charte rers have no co n tro l ; v iz ., qua ran tine , 
ice, hurricanes, blockade, c learing  o f  the  
steam er a fte r  the  la s t cargo is take n  over, etc., 
no dem urrage is to  be charged and lay-days  n o t

[ a )  Reported by E dw ard  J. M. C h a p l in , Esq.. B a iria te r-
at-Law.
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allowpH i ^'*le c h a rte r-p a rty  o f the  Am batielos 
day a tw e n ty  days’ dem urrage a t 500/. per 
should h Rle Runaghis  p ro v id ed  th a t  she
35qj )e a llow ed tw e n ty  days’ dem urrage a t
H o tte r!)*1 d a y ‘ The Am batielos  a rr iv e d  in  
to r f o r t am early  In  1920 and was the re  deta ined 
a llo w e d ^an<  ̂ a h a lf  days beyond the  lay-days 
arrived + ! ! 'e c h a rte r-p a rty . The Panaghis  also 
f ° r  f „ . at  R o tte rd a m  and was the re  de ta ined 
claims t  "S1X days beyond the  lay-days. The 
a rb itra l ° r  dem urrage ha v in g  been re ferred to  
the sole'011’ t *le  a rb itra to r  found  as a fac t th a t  
Was a Cause ° t  the  de ten tio n  o f each steamer 
^ to tte rd Reneral s tr ik e  o f dock labourers a t 
to  the nsru w ^ c h  p reva iled  fro m  th e  14 th  Feb. 
a tac t t l i  A p rp  1920, and he fu r th e r  fou nd  as 
Which tv, a* tPe sa‘d s tr ik e  was a cause over 
b u t fo r t l f  c*larterers had no co n tro l and th a t  
and wo. ^ ' d  s tr ike  the  said steamships cou ld 
lay-() „ , .U d have been discharged w ith in  th e ir  
Were u rn t 4le charte rers contended th a t  th e y  
b u t ected b y  the  clause above re ferred to ,4.1 ---~  l/l

me a rb itra to r against them  
the

andawarded t i . “ V'ra lo r  fou nd  1
43^ 5 o/. d . !!;! . . th e y  should pa y  t l ie  ow ner 

The c  em urraSe and damages fo r  de ten tion , 
decision o f A p Peal  he ld , revers ing the  
Words of ?, m cCardie, J ., th a t  th e  govern ing  
Were “  r  tle exception  clause in  the  cha rte r 
110 c o n trT p *8 over w h ich  the  charterers have 
being m ’ the  P a rticu la r causes m entioned
followed th  ^  distances to  w h ich , as th e y
rule ou irh t 6 general  w ords, the  ejusdem generis 
“  et ceter to  aPPhed, and th a t  the  words 
n ° t  the "rf ° n ly  mean t  “  and so on ”  and had 
general w o rd f  ° f  g e ttin g  ri<i ° f  the  preceding

f>un/°Wner appealed-
appellant’ and L . Porter fo r the

respoudent^*Wl0n’ R -G - and Jo w itt, K.C. fo r the 
^ h  f

m i r OVfing Cases were re ferred to  :
kahe? r\ ĉxaru êr and Sons v . Aktiesels- 
a e Pam pskibet H ansa and others, 14 
^ p .  Mar. Law  Cas. 493 ; 122 L . T . Rep.

N o r ih i ? n ° l A - C- 88 i
“  Steamship Com pany L im ite d  v . 

^  U n ion  des Gaz, 12 Asp.
(1912M  w ct s- 87 ; 105 L - T - R eP- 853 ; Lc; 2> 1 K - B . 434 ;

7 ! ?  >'• Sy lvesteT and Co., 11 Asp. Mar.

A . C.C295 78 5 "  L ' T ' Rep‘ 94 ; (19° 8)
j  S°p <ln<̂  f  d- v - Rose R ichards, 20 Times

Own ReP ' 584 ;
o rn L , Steam^ n p  K n u ts fo rd  v . E . T i l l -  
i o ?  o n ” ?  C°-’ 11 Asp. M ar. Law  Cas. 
¡¿6 j 9 L ’ T ' R eP- 399 5 (1908) A . C.

L im ite d 0 o a' Vni on Lighterage Company 
L  T  id 9 Asp- M ar- Law  Cas. 398 ; 88 

P ostlplh CP' 428 = (1903) 1 K . B . 7 5 0 ;
S A m Mr eV -P Teeland, 4 2 L . T . Rep. 845 ; °  App. Cas. 599 ;

Park  V' G riffith ’ 1 De G- M - & G. 80 ; 
er v. Marchant, 1 Y . &  C. C. C. 290 ;

B urton and Co. v . E ng lish  and Co., 5 Asp. 
M ar. Law7 Cas. 84, 187; 49 L .  T . R ep. 
768 ; 12 Q. B . D iv . 218 ;

Elderslie  Steamship Company v . B orthw ick, 
10 Asp. M ar. L a w  Cas. 25 ; 92 L . T . R ep. 
274 ; (1905) A . C. 93 ;

Thorm an  v . Dowgate Steamship Company 
L im ited , 11 Asp. M ar. L a w  Cas. 481 ; 
102 L .  T . Rep. 242 ; (1910) 1 K .  B . 410 ; 

Re A n  A rb itra tio n  between Messrs. R ichard 
son and Samuel and Co., 8 Asp. M ar. 
L a w  Cas. 3 3 0 ; 77 L .  T . R ep. 479 ; (1898)
1 Q. B . 261 ;

G lynn  v . Margetson, 7 Asp. M ar. L a w  
Cas. 148, 366 ; 69 L .  T . R ep. 1 ; (1893)
A . C. 351 ;

Thames and M ersey M a rin e  Insurance  
Com pany  v . H a m ilton , Fraser, and Co., 
6 A sp. M ar. L a w  Cas. 200 ; 57 L . T . Rep. 
695 ; 12 A pp . Cas. 484 ;

Cullen  v . B utle r, 5 M . &  S. 461 ;
Nelson L in e  L im ite d  v . James Nelson and  

Sons L im ited , 10 Asp. M ar. L a w  Cas. 
544, 581 : 97 L . T . R ep. 812 ; (1908)
A . C. 16 ;

Stukeley v . B utle r, H o b a rt 168 ;
D a k in ’s Case, 2 W m . Saund. 678 ;
T im ew ell v . Perk ins, 2 A tk .  102 ;
Owners o f Steamship M a g n h ild  v . M c In ty re  

Brothers and Co., 15 Asp. M ar. La w  
Cas. 230 ; 124 L .  T . Rep. 771 ; (1921)
2 K . B . 97 ;

Aktieselskabet F ra n k  v . Nam aqua Copper 
Company L im ite d , 15 A sp. M a r. L a w  
Cas. 20 ; 123 L . T . R ep. 523 ;

R osin and T urpentine  Im p o rt Company v .
B . Jacob and Sons, 11 Asp. M ar. L a w  
Cas. 231, 260, 363 ; 102 L . T . R ep. 81 ;

Anderson v . Anderson and another, 72 L .  T .
R ep. 313 ; (1895) 1 Q. B . 749 ; 

Cambridge v . Rous, 8 Ves. J u n . 12 ; 
S andim an  v . Breach, 7 B . &  C. 96 ;
Reg. v . Cleworth, 4 B . &  S. 927 ;
Cover v . D avis, 29 Beav. 222 ;
Dean v . Gibson, L .  R ep. 3 E q . 713 ;
M u d ie  and Co. v . S trick , 11 Asp. M ar. L a w  

Cas. 235 ; 100 L . T . Rep. 701 ;
H u lthen  v . Stewart and Co., 9 Asp. M ar. 

L a w  Cas. 285, 403 ; 88 L .  T . R ep. 702 ; 
(1903) A . C. 389 ;

H erm an  v . M o rr is ,  35 T im es L . R ep. 574 ; 
S c ru tto n  on C harte r-parties  and  B il ls  o f 

L a d in g , A r t ic le  131.

L o rd  Cave, L .C .— T h is  case has been fu lly  
and a b ly  argued and I  have come to  the  con
c lusion th a t  the  decision o f the  C ourt o f Appea l 
is r ig h t.  The case tu rn s  upon the  m eaning o f a 
p a rtic u la r clause w h ich  is con ta ined in  each o f 
tw o  cha rte r-pa rties . B y  each o f these cha rte r- 
parties the  respondents chartered fro m  th e  
ap pe lla n t a vessel to  c a rry  a cargo, to  p u t  i t  
s h o rtly , fro m  the  E as t to  R o tte rd a m . Each 
c h a rte r-p a rty  s tip u la te d  th a t  the  cargo should 
be loaded and discharged in  a fixed  num ber o f 
w e a the r-w ork ing  days, reversib le , and p rov ided  
fo r  dem urrage, and each docum ent con ta ined 
th is  clause upon  w h ich  the  whole m a tte r  tu rns ,
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“  Should the  vessel be de ta ined b y  causes 
over w h ich  th e  charterers have no con tro l, 
v id e lic e t ” — spe lt “  v iz .” — “  qu a ra n tine , ice, 
hurricanes, b lockade, c learing  o f the  steamer 
a fte r  the  la s t cargo is ta ke n  over, e tc., no 
dem urrage is to  be charged and lay-days n o t to  
cou n t.”  N o w  the  discharge o f each vessel was 
de layed b y  a general s tr ik e  o f dock labourers 
a t R o tte rd a m . The m a tte r  was re ferred to  
a rb itra t io n , and the  fin d in g  o f the  um p ire  upon  
th a t  p o in t is th is  : “  I  f in d  as a fa c t th a t  the  
sole cause o f th e  de ten tio n  o f each steam er as 
aforesaid was a general s tr ik e  o f dock labourers 
a t R o tte rd a m  w h ich  p reva iled  fro m  th e  14th 
F e b ru a ry  to  the  28 th  A p r i l  1920. I  fu r th e r  
f in d  as a fa c t th a t  the  said s tr ik e  was a cause 
over w h ich  th e  charte rers had no con tro l, and 
th a t  b u t fo r  the  said s tr ik e  the  said steamships 
cou ld  and w o u ld  have been discharged w ith in  
th e ir  la y -da ys .”  O n th a t  the  question  arose 
w he the r th e  charte rers were lia b le  fo r  dem urrage 
and damages fo r  de ten tion , w h ich  in  th is  case 
w o u ld  have am oun ted  to  a v e ry  large sum, 
exceeding 50,0001., o r w h e the r th e y  were excused 
b y  th e  clause w h ich  I  have read. The um p ire  
decided against the  charte rers and sta ted a case 
fo r  the  op in io n  o f the  c o u rt, and M cCardie, J . 
agreed w ith  th e  um p ire , and his decision was 
reversed b y  th e  C ourt o f A ppea l w ho gave 
ju d g m e n t fo r  th e  charterers, hence the  present 
appeal.

I t  is desirable f irs t  to  lo o k  a t th e  fram e o f 
the  clause in  question. I t  begins w ith  a 
general hypothesis, “  Should the  vessel be 
de ta ined b y  causes over w h ich  the  charterers 
have no c o n tro l.”  There is no question th a t  
i f  the  co n d itio n  stopped the re  th is  case 
w ou ld  fa ll w ith in  i t ,  fo r  i t  is found  th a t  the  
general s tr ik e  w h ich  de ta ined the vessel in  each 
case was som eth ing over w h ich  the  charterers 
had no co n tro l, b u t these words are fo llow ed 
b y  the  o the r words w h ich  I  have c ited  beg inn ing 
a t “  v iz .”  and ending a t “  e tc .,”  and the  question 
is w he the r th a t  a d d itio n  is su ffic ien t to  cu t dow n 
and l im it  the  preceding general words and to  
confine the  effect o f the  clause to  the  p a rtic u la r 
cases s ta ted  in  the  added words, and to  cases 
o f a s im ila r k in d . In  o th e r words, are th e  added 
words de fin ing  and lim it in g  words, o r are th e y  
s im p ly  added in  o rder to  p ro v id e  exam ples o f 
w h a t is m eant b y  th e  general w ords, b u t  n o t to  
c u t the m  do w n ?  I  f in d  m yse lf v e ry  m uch 
in  agreem ent w ith  w h a t was said b y  the  learned 
M aster o f the  R o lls , w h ich  was repeated in  the  
a rgum en t o f S ir Joh n  S im on here to -d a y . I t  
is n o t r ig h t  to  consider f irs t  the  effect o f  the  
w o rd  “  v id e lice t ”  b y  itse lf, and the n  to  consider 
w hethe r th a t  effect is a lte red  b y  the  la te r 
occurrence o f th e  expression “  e tc .”  Y o u  m ust 
consider the  tw o  toge ther, and i f  you  do th a t  I  
th in k  the  effect o f w h a t I  have called the  added 
words is th is  : th a t  the  d ra ftsm a n  shows an 
in te n tio n , f irs t,  o f  g iv in g  exam ples o f w h a t the 
general words mean and cover, and secondly, 
and th is  is equa lly  im p o rta n t, o f  show ing to  
those w ho read th e  clause b y  the  use o f the 
w o rd  “  e tc .”  th a t  those exam ples are n o t 
in tended  to  cover the  w hole g round , th a t  th e y

are n o t in tended to  be exhaustive , b u t th a t  the  
general expression is s t i l l  to  inc lude  a ll th e  o ther 
cases w h ich  fa ll w ith in  its  general term s. In  
o th e r words, th e  clause m ust be read as re fe rring  
to  a ll causes over w h ich  the  charterers have no 
co n tro l ; in  p a rtic u la r to  th e  five  causes 
specified b u t also to  a ll o th e r cases w h ich  fa ll 
w ith in  the  general words, and th a t  is the  reading 
w h ich  fo r  m yse lf I  should g ive  to  the  clause.

C erta in  argum ents were p u t fo rw a rd  ve ry  
fo rc ib ly  on be ha lf o f  the  appe llan t. F irs t  i t  
was said th a t  the  d o m in a n t purpose o f the 
c h a rte r-p a rty  is th a t  the re  sha ll be no de lay, 
th a t  the  vessel sha ll be loaded and unloaded 
w ith in  the  tim e  specified, and th a t  you  m us t n o t 
c u t dow n the  words w h ich  have th a t  effect b y  
th is  clause o f  exception . I  canno t agree w ith  
th a t.  The v e ry  purpose o f th e  exception  is 
to  l im it  and c u t dow n the  ea rlie r p rov is ions o f 
the  ch a rte r-p a rty , and a ll one has to  see is 
w he the r in  fa c t th e y  have th a t  effect. T hen  i t  
is said th a t  th e  added words, as I  have called 
them , are lim it in g  and n o t exp la n a to ry  words. 
I  have dea lt w ith  th a t.  T hen  i t  is said th a t  
assum ing th a t  th e y  be such lim it in g  words 
th e y  c u t dow n the  clause to  the  five  cases 
specified w ith  o th e r cases o f a s im ila r k in d , and 
we have to  say w he the r fo r  th a t  purpose the  
w e ll know n  ru le  o f ejusdem generis applies. I  
kn o w  o f no a u th o r ity  fo r  a p p ly in g  th a t  ru le  to  
a case o f th is  k in d , a case where to  begin w ith  
the  w hole clause is governed b y  the  in it ia l 
general words ; secondly, where the  expression 
to  be so construed is the  expression “  e tc .”  ; 
th ird ly ,  where, as in  th is  case, the re  is no genus 
to  w h ich  anyone can p o in t w h ich  comprises a ll 
the  five  cases specified. W ith  g reat respect to  
the  learned judge  w ho heard the  case I  canno t 
th in k  th a t  he was successful in  f in d in g  such a 
genus. I  the re fo re  come back to  the  general 
p ro po s ition , and I  am  o f o p in ion  th a t  the  excep
t io n  applies in  a ll cases where the  ship is de ta ined 
b y  causes over w h ich  th e  charterers have no 
co n tro l and acco rd ing ly  applies to  th e  present 
case. I  do n o t re fe r to  a u tho ritie s , m an y  o f  w h ich  
have been c ited . Perhaps the  m ost in s tru c tiv e  
one o f a ll is Stuke ly  v . B u tle r (ub i sup.) where 
some v e ry  va luab le  observations were m ade by  
the  learned judge , b u t the re  is no single case, 
no case in  the  whole lis t,  w h ich  is a n y th in g  like  
th is  case, w h ich  can be said to  govern  th is  case, 
and the re fo re  I  do n o t th in k  i t  necessary to  re fer 
to  the m  in  de ta il. F o r these reasons I  th in k  
th is  appeal fa ils  and I  m ove y o u r Lo rdsh ips  
th a t  i t  be dismissed.

L o rd  F i n l a y .— I  am  also o f op in ion  th a t  th is  
appeal fa ils . The facts are v e ry  concisely 
s ta ted  and a ll th a t  is m a te ria l fo r  the  present 
purpose is to  be fou nd  in  the  append ix  where the 
aw ard  is set ou t. P ar. 7 finds : “  T h a t the  sole 
clause o f the  de ten tio n  o f each steam er as 
aforesaid was a general s tr ike  o f dock labourers 
a t R o tte rd a m  w h ich  p reva iled  fro m  the  14th 
Feb. to  the  28 th  A p r i l 1920. I  fu r th e r  find  
as a fa c t th a t  the  said s tr ik e  was a cause over 
w h ich  the  charterers had no con tro l, and th a t  
b u t fo r  the  said s tr ik e  the  said steamships 
cou ld and w o u ld  have been discharged w ith in
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< lr  la y -da ys .”  In  pa r. 8 the  um p ire  fu r th e r  
Qays th is  : “  H e  fu r th e r  c la im ed ,”  th a t  is the  

^n e r fu r th e r  c la im ed, “  th a t  n o tw ith s ta n d in g  
e s tr ike  the  charterers cou ld  b y  reasonable 

i hSence have discharged th e  steamers earlie r, 
in  f  ° n  t 1̂*S *ssue w h ich  is an issue o f fa c t, I  fin d  

favo u r o f th e  charte rers,”  so th a t  you  have 
| ° t  th is  fou nd  on the  aw ard  th a t  the  s tr ike  was 

» '« te r  over w h ich  th e  charterers had no con- 
. and th a t  the  de lay w h ich  to o k  place was 

q j  Irely  unavo idab le  and due to  th e  s tr ike , 
a],, course there  m ig h t be circum stances, 

cough the re  were a s tr ike , w h ich  w ou ld  n o t 
cessarily e n ta il de lay in  the  load ing . L a b o u r 

or ke g o t fro m  the  crew itse lf, o r elsewhere, 
ha S° Ine n ° t  v e ry  e x tra va g a n t pa ym en t m ig h t 

e induced the  m en w ho were on s tr ik ethej
co rtlse v̂es to  re tu rn  to  w o rk . W e are n o t 
j t; ,Cerned w ith  an y  such case as th a t  because 
¡n ls q u ite  c lear on th e  find ings  o f  th e  um p ire  
Un 1 . P ^ e n t  case th a t  i t  was p e rfe c tly  

^yoc lab le  and th a t  n o th in g  the  charterers 
d do w o u ld  have avo ided the  consequences. 
°w  we come to  consider as to  w hether, under 

Th 6 C'reumstances, dem urrage is payab le, 
det arnount  is v e ry  considerable, b u t the  
(j  ' re iina tioH  o f  th is  large am o un t o f m oney 
a Penus upon the  con s tru c tion  to  be p u t  upon 
pr  ery  few  lines in  th e  c h a rte r-p a rty . The 
dis t.IS*°n as f °  th e  tim e  fo r  load ing  and 
load Urging is as fo llow s : “  The cargo to  be 
Work' an<^ discharged in  tw e n ty  w eather- 
keg ln g days, reve rs ib le .”  N o w  som eth ing has 
pa rt Sa' (? nh ou t the  h is to ry  o f th is  cha rte r- 
deal^ Is In  a p r in te d  fo rm . I t  was a g reat
W o r d - ered ’ words in  p r in t  were s tru ck  ou t, 
fh a t Sf ln  w r ' i |ng were inserted and i t  was said 
U jg j fencing the  h is to ry  o f these a lte ra tions  
Which ^ p ro b a b le  th a t  the  con s tru c tion  fo r  
t iUe 1 ff*e respondents contend should be the  
is (.i0116- I  th in k  th a t  a ll we are concerned w ith  

c h a rte r-p a rty  as i t  f in a lly  stands. W e 
to dP r.:onsfru e  th e  clause w ith  w h ich  we have 
Party ^c.cor<l ’ng to  th e  fo rm  w h ich  th e  cha rte r- 
vpe u llirn a te ly  assumed. A l l  th e  pa rticu la rs  
o f \ - had m ay  be v e ry  in te res tin g  as m a tte rs  
the gS ° r ^ '  ^ fl °  n o t th in k  th e y  re a lly  affect
the e r e c t i o n  w h ich  ou gh t to  be p u t  upon 

A f t la r te r ' p a r ty  now  f l |a | we have g o t it .  
fWent6F clause, w h ich  makes i t  c lear th a t  
fo r i y  w ea the r-w ork ing  days are to  be allow ed 
down th  *n^ an ̂  d ischarg ing, we have fu r th e r  
arises ‘ ‘ c v faUse uPon w h ich  the  present d ispu te  
°ve r ’ , . ° u ld  the vessel be de ta ined b y  causes 
viz. " ' f '  th e  charte rers have no con tro l, 
dear .^quarantine, ice, hurricanes, blockade, 
taken o ° *  steam er a fte r  the  la s t cargo is 
and l a v ' ^ ’ etC”  no dem urrage is to  be charged 
frame n o t t °  c° u n t . ”  T o  m y  m in d  the
lay q °  th a t  clause is th is  : The in it ia l lines 
groundWr|  a general p r in c ip le  and state the  
arises f  exemp tio n  ; t h a t  is, i f  the  de ten tion  
have n orOIn causes ove r w h ich  the  charterers 
and the ^Ontrol ’ no dem urrage is to  be charged 
afte r the  ■ a^ " ^ ays are n o t to  coun t, b u t then, 
faying- d ln i t ' af words to  w h ich  I  have re ferred as 
“  viz.8 ° Wn the  general p rin c ip le , you  fin d  th is  : 

lu a ra n tin e , ice, hurricanes, blockade,

c learing  o f  the  steamer a fte r the  la s t cargo 
is taken  over, e tc .,’ ’ and i t  is said th a t  these 
words show th  t  you  canno t deal w ith  i t  m ere ly  
on the  general p rinc ip le , b u t th a t  the  opera tion  o f 
the  general p rinc ip le , w h ich  was con ta ined in  the  
in it ia l lines, taken  b y  themselves, is con tro lled  
b y  the  pa rticu la rs  w h ich  fo llow , so th a t  the  
resu lt w i l l  n o t be a tta in e d  unless the  p a rtic u la r 
cause, w h ich  here was a s trike , can be found  in  
the  pa rticu la rs  enum erated, o r is in  some w ay, 
n o t ve ry  c le a rly  defined, characterised b y  some 
fea tu re  in  com m on w ith  the  th ings  w h ich  are 
defined. The o n ly  com m on fea tu re  th a t  I  
can f in d  here is th a t  a ll these th in gs  are th ings 
w h ich  de ta in  the  vessel and co n s titu te  the  causes 
over w h ich  the  cha rte re r has no con tro l. I  do 
n o t th in k  th a t  th e  a tte m p t made b y  the  
learned judge , M cCardie , J ., to  establish com m on 
features a p a rt fro m  th a t  general p r in c ip le  is 
successful. I  re fer to  the  passage in  his ju d g 
m en t where he says : “  N ow , a p p ly in g  th a t
tes t to  these words i t  is, I  th in k , reasonably 
p la in  th a t  the re  is a com m on o r do m in an t 
fea ture. Q uarantine  is an act o f a loca l a u th o r ity , 
ice is a force o f na tu re , hu rricane is a force o f 
na tu re , b lockade is an ac t o f a u th o r ity ,  and the 
c learing o f the  steamer is obv ious ly , I  th in k , 
an ac t o f th e  loca l a u th o r ity  in  respect to  po in ts  
o f clearance. There fore you  do get a do m in an t 
fea tu re , in  the  sense o f ove r-r id in g  powers, 
w he the r b y  na tu re  o r loca l a u th o r i ty ; whereas 
a s tr ike  in  its  essence is re a lly  and sub s ta n tia lly  
d iffe re n t, because the re  is no question o f 
a u th o r ity  im posed upon the  ship, the  sh ip
owner, o r th e  charte rer. There is s im p ly  a 
v o lu n ta ry  absten tion  fro m  w o rk  b y  a num ber 
o f m en w h ich  happens to  in te rfe re  w ith  the  
load ing  o r causes a cessation so fa r as the  w o rk  
o f load ing  is concerned. In  its  essence the  th in g  
is d iffe re n t fro m  the  exe rtion  o f a local 
a u th o r ity ’s powers and there fore I  th in k  th a t  
a p p ly ing , i f  i t  can be app lied  here, the  ejusdem 
generis ru le , th a t  a s tr ik e  w ou ld  n o t fa ll w ith in  
the  genus o r species, o r w hateve r i t  m ay  be, 
w h ich  is ind ica ted  b y  the  preceding w ords.”  I  
am  n o t able to  assent to  the  reasoning in  th a t 
passage, o r to  the  conclusion w h ich  the  learned 
judge  draws fro m  w h a t he says.

I t  appears to  me th a t  the  com m on feature 
w h ich  these various th in gs  enum erated have, 
is th a t  th e y  co n s titu te  causes beyond the  
co n tro l o f the  charterers, and th a t  those 
caused the  de ten tio n  o f the  vessel. T h a t 
seems to  me the  rea l sub s tan tia l feature 
in  com m on, and i f  the re  is a class i t  is the  class 
o f th ings  w h ich  w il l  have the  effect upon the  
vessel o f d e ta in ing  i t  w ith o u t the  charterers’ 
be ing in  fa u lt .  I  confess I  am  q u ite  unable to  
apprecia te  an y  th e o ry  based on the  v ie w  th a t 
a hu rricane is due to  a la w  o f na tu re , quaran tine  
to  the  ac t o f th e  loca l a u th o r ity ,  and the  
c learing  o f the  steamer to  the  loca l la w  o f the 
p o r t  abou t load ing . I  do n o t th in k  th a t  is the  
tru e  w a y  o f lo o k in g  a t i t  a t a ll. I t  seems to  me 
th a t  the  com m on fea tu re  is the  de ten tio n  o f the  
vessel w ith o u t fa u lt  on the  p a r t o f the  charterers. 
L o o k in g  again and lo o k in g  m ore n a rro w ly  a t 

I the  words w h ich  fo llo w  w h ich  state the  general



32

H. or L.]

and govern ing  p r in c ip le , as I  th in k ,  th e y  are 
these : “  v iz ., qu a ra n tine , ice, hurricanes,
b lockade, c learing  o f the  steam er a fte r  the  las t 
cargo is ta ke n  over, e tc .”  N o w  I  go so fa r  w ith  
the  appe llan t in  his a rgum ent th a t  I  th in k  th a t 
the  w o rd  “  v id e lic e t,”  in  the  correct sense o f the  
w ord , does n o t denote and is n o t equ iva le n t to  
“  fo r  instance ”  o r “  fo r  exam ple .”  I  th in k  
“  v id e lic e t ”  is c o rre c tly  rendered in  E ng lish  
b y  “  to  w i t  ”  o r “  th a t  is to  say.”  T h a t is the  
force o f the  w o rd  s tand ing  b y  itse lf, b u t then  
“  v id e lic e t ”  does n o t s tand b y  its e lf  here. 
A lth o u g h  these in te rposed lines begin w ith  
“  v id e lic e t ”  th e y  end w ith  the  w o rd  “  e tc .”  
and i t  appears to  me th a t  th e  effect o f these 
in te rposed lines, ta ke n  as a w hole , is to  p rov ide  
th a t  i f  the re  is an y  cause beyond the  co n tro l o f 
the  cha rte re r w h ich  occasions de lay the  cha r
te re r is n o t to  be liab le . O f course one canno t 
t re a t a c h a rte r-p a rty  as a w o rk  to  w h ich  li te ra ry  
s k il l is an essential. I t  is, o f  course, obvious to  
say : W h y  do th e y  go and set to  w o rk  in  such a 
c ircu itou s  w a y  ? T h e y  begin b y  s ta tin g  ve ry  
c le a rly  th e  general p rin c ip le . Then th e y  
propose to  m ake th e ir  m eaning clear b y  g iv in g  
p a r tic u la r  cases. T h e y  p u t  the m  in , and then, 
i f  one m a y  con jectu re , th e y  th in k  : “  B u t  a fte r 
a ll the re  m a y  be o th e r cases, and so we p u t  in  
‘ e tc .’ ”  W h a t are th e  o th e r cases ? “  E tc .”  is 
ab so lu te ly  d iffe re n t fro m  “  e t a lia .”  T h a t 
sub ject was discussed in  M cCardie J . ’s ju d g m e n t 
be low . I t  means “  and a ll the  rest.”  A l l  the  rest 
o f w h a t ? I  regard  i t  here as be ing a ll o th e r 
cases in  w h ich  de te n tio n  is caused b y  causes 
w h ich  are beyond the  co n tro l o f the  charte rer. 
On the  fin d in g  o f the  um p ire  th is  s tr ik e  was 
e n tire ly  beyond the  co n tro l o f  the  charterers 
and the  resu lts cou ld  n o t have been avo ided 
b y  th e m  ; the re fore  i t  appears to  me th a t  th is  
appeal fa ils .

L o rd  A t k in s o n  : I  e n tire ly  concur w ith  the  
con s tru c tion  w h ich  has been p u t  upon the  clause 
in  d ispu te  here b y  m y  tw o  noble and learned 
friends w ho preceded me, and I  do n o t th in k  
i t  necessary to  add  a n y th in g .

L o rd  Su m n e r .— T o  m y  unfeigned sorrow  I  
f in d  m yse lf unab le to  agree w ith  the  op in ions 
w h ich  y o u r Lo rdsh ips  have ju s t  expressed and 
w ith  th e  ju d g m e n t o f the  C ourt o f A ppea l. 
T he  general fram ew ork  o f th is  c h a rte r-p a rty  
renders b u t  l i t t le  assistance in  cons tru ing  the  
p a r tic u la r  clause before us, no r is a n y th in g  to  
be ga ined b y  p o in tin g  o u t in  d e ta il th a t  i t  is 
a q u ite  unusual, u n a r t if ic ia l docum ent. I t  is 
tru e  th a t  i t  was o r ig in a lly  p r in te d  to  p ro v id e  
fo r  a c h a rte r-p a rty  o f  th a t  ty p e  w h ich , a t the  
p o r t  o f discharge, instead o f  ha v in g  fixed  la y 
days, has despatch in  accordance w ith  th e  cus
to m  o f the  p o r t  and th a t  is reasonable despatch 
under th e  c ircum stances, and i t  has been con
ve rted  b y  d ra s tic  a lte ra tio n  in to  a c h a rte r-p a rty  
w ith  fixed  lay -days  even a t the  p o r t  o f  discharge, 
b u t  th a t  does n o t p u t i t  beyond the  power 
o f the  pa rties , i f  th e y  have done so, to  m ake a 
p ro v is io n  in  a class o f exceptions b y  w h ich , 
i f  th e  num ber o f  lay -days  are exceeded b y  the  
charte rers th ro u g h  causes ove r w h ich  th e y  have

[H. o f  L.

no con tro l, th e y  m a y  be excused fro m  l ia b i l i t y  
in  th a t  event.

W h a t is im p o rta n t, however, to  observe 
is th a t  in  th is  case the  charterers c learly  
fa iled  to  discharge w ith in  the  fixed  tim e . 
T hey  are the re fo re  in  d e fa u lt and m us t pay 
unless th e y  can f in d  words in  the  c h a rte r-p a rty  
w h ich  exem pt th e m  from  l ia b i l i t y  to  pay. 
T hey  p o in t to  the  w ords w h ich  y o u r Lo rdsh ips 
have read. I t  is also clear th a t  th is  be ing a clause 
inserted fo r the  bene fit o f  the  charterers and to  
th e  p re jud ice  o f the  shipowner, i t  is in cum ben t 
upon the  charte rers to  express the  words th a t  
re lieve h im  w ith  such reasonable clearness as 
to  m ake i t  possible fo r  th e  sh ipow ner to  know  
where he stands, and i f  he speaks in  th a t  clause 
w ith  tw o  voices i t  is n o t fo r  h im  to  say th a t  
because one p a r t  o f h is clause achieves his 
ob je c t the  co n flic t p roduced b y  the  o th e r p a r t 
o f the  clause has no m a te r ia lity .  The p rin c ip le  
la id  dow n b y  y o u r  L o rdsh ips  in  Elderslie  
Steamship Com pany  v . B orthw ick  (uh i sup.) has 
now  com p le te ly  se ttled  th a t.  A n o th e r th in g  
I  th in k  m ay be po in te d  ou t, and th a t  is th a t  th is  
c h a rte r-p a rty  is so w orded th a t  one need n o t 
be surprised, a lth ou gh  i t  is a business docum ent, 
i f  th e y  have a rrive d  a t the  resu lt o f  saying a good 
deal to  w h ich  no m eaning is to  be a ttached  a t 
a ll, because redundancy is th e  fea tu re  o f th is  
c h a rte r-p a rty . In  th is  v e ry  clause, fo r  exam ple, 
the  w ords “  and lay-days  n o t to  coun t ”  are, in  
m y  v ie w  o f th is  m a tte r, I  th in k ,  unnecessary, 
because a ll th a t  the  clause has to  e ffect is to  
p ro v id e  th a t  no dem urrage is to  be charged, 
w he the r i t  be fixe d  dem urrage o r general 
damages fo r  de ten tion , and to  say th a t  the  la y 
days are n o t to  cou n t is to  c o n tra d ic t ano the r 
clause w h ich  has a lready  said w h a t the  lay-days 
are to  be and w h a t lay -days  are to  cou n t. I  
the re fo re  do n o t feel m yse lf m uch im pressed 
b y  the  com m ent w h ich  u n d o u b te d ly  arises th a t  
upon the  con s tru c tion  w h ich  I  th in k  is the  r ig h t  
one, several words in  th is  p a r tic u la r  clause 
m ig h t ju s t  as w e ll n o t have been the re  ; in  fac t 
i t  w o u ld  have been v e ry  m uch b e tte r i f  th e y  had 
n o t been there , and th e n  no m ore should we 
have been here. Take  the  words as th e y  stand, 
trans la te  the  tw o  L a t in  ab b rev ia tions  in to  
E ng lish , and I  take  i t  th e y  ru n  thus  : “  Should 
the  vessel be de ta ined ’ ’— th a t is beyond the 
lay -days  p ro v id e d — “  b y  causes over w h ich  the  
charte rers have no co n tro l, th a t  is to  say, 
qu a ra n tine , ice, hurricanes, b lockade, c learing 
o f the  steam er a fte r  the  las t cargo is ta ke n  over, 
and th e  rest— no dem urrage is to  be charged.”  
W h a t does th a t  m ean ? I  accept th a t  one 
m us t n o t take  one w o rd  in  iso la tio n  fro m  the 
o th e r words w h ich  accom pany i t ,  and, hav ing  
de term ined its  iso la ted m eaning, refuse to  a llow  
th a t  to  be in fluenced b y  the  m eaning o f the 
words in  th e  com pany in  w h ich  i t  is found  ; b u t 
w ith  v e ry  g reat respect I  canno t see th a t  th a t  
re a lly  a lte rs the  con s tru c tion . I  th in k  
“  v id e lic e t ”  means “  th a t  is to  say,”  w hether 
yo u  take  i t  b y  its e lf  o r w he the r you  fo llo w  i t  
a t a respectfu l d istance b y  the  words “  e tc .”  
I t  s t i l l  means “  th a t  is to  say.”  I  a d m it 
a t once th a t  i f  i t  m eant “  exem pli g ra tia  ”  fo r
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exam ple, the re  w o u ld  be an end o f th e  w hole 
" la t te r  and the  appeal w o u ld  fa il,  b u t  the  words 
' u.c. v id e lic e t,”  “  th a t  is to  say,”  ce rta in  th ings  
vhieh are specified and the  rest w h ich  are n o t 

■ Peciiled. T he  rest o f  w h a t ? W e are n o t to ld , 
do n o t th in k  there  is an y  question here o f w h a t 

* oaPc<' the ejusdem generis ru le  and I  w i l l  n o t 
Pdisuc th a t  sub ject. The w ords are n o t 
«, . u l;a ”  i th e y  are “  e tc .”  j b u t the  w ord  
.> Vlde lice t ”  in troduces tw o  lines w h ich  consist 
j s to one p a r t  o f specified m a tte rs  and as to  the 

Her p a rt, o f  an om n ibus reference to  a residue 
' ‘ lings, the  to ta l i t y  o f  w h ich  is u n kno w n  to  
s> and was n o t expressed b y  the  person whose 

' asiness it: was to  express i t ,  nam ely , the  
la rte re r. W hen you  say “  th a t  is to  say ”

: ° Wlng upon the  general words, I  th in k  you 
e v ita b ly  l im it  and define the  words th a t  you  

i j f v ® P rev ious ly  used. I t  is n o t m ere ly  an 
s lo t a t io n ’ is an exp la na tio n , a precise 
w atr en t o f  w h a t is m ea n t b y  the  genera! 
t l ° ‘ f  w 'th  w h ich  the  sentence begins, and 

lerefore I  recognise th a t  upon th is  con s tru c tion  
(1 e eauses over w h ich  the  charte rers have no 
11 " t r o l and w ith  w h ich  the  clause deals are : 

quaran tine , ice, hurricanes, b lockade, c learing  
wh |C S*'cam er a fte r  the  la s t cargo is take n  over ”  
lh ,aLever th a t  m ay  m ean and “  e tc .”  w ha teve r 
foi'1 f “ a' n  n lay  mean. N o w  i f  yo u  have once 
s iit  t  these specific m a tte rs  are sub-
vess l6 r  f ° r  the  Senera l phrase : “  Should the  
cho+  ,C de ta ined b y  causes ove r w h ich  the  
th a t ♦ iers have 110 c o n tro l,”  I  do n o t th in k  

'  the  words “  e tc .”  e ith e r undo th a t  effect 
defi p i'e ve n t. “ v id e lic e t ”  fro m  h a v in g  a 
Sep.ri:IIK and lim it in g  effect ; no r are th e y  so fa r 
an j  exP 'a n a to ry  as to  add to  these enum erated 
as „ . Specially  nam ed th in g s  such an exception  
i t  w  n k f -  p  m ay  be there , o r  i t  m a y  n o t, b u t 
c h a rt8 iOF th e  charterers to  say so and as the  
th in ] e+LrS have n o t chosen to  say so I  do n o t 
them' | a t  th e y  can c la im  to  have exem pted 
o f an elves f r ?m  a l ia b i l i t y  w h ich , in  the  absence 

Tyr coem ption , un d o u b te d ly  rests upon  them . 
0ne y  'Ords, the  p o in t is an e x trem e ly  na rrow  
40 Ooa7 m ay  seem P aradoxica l th a t  between 

: an,J 50,0001. depend upon tw o  L a t in  
And etTla.ti0 n s ' “  v iz .”  and “  e tc .”  b u t I  do n o t 
helnc th ls  considera tion  e ith e r daun ts o r“ c ips me

shorillmk thc aPPeal ought to succeed upon this
rc ground.

A pp ea l dismissed. 

h,r the appellant, H o lm an , Fen- 
So] nd  W illa n ‘

< ,Cltora for the respondents, Slaughter and

Nov. 27 and Dec. 14, 1922.
(Before Lo rds  Ca v e , L .C ., F in l a y , D u n e d i n , 

A t k in s o n , and Su m n e r .). 
P e n in s u l a r  a n d  O r ie n t a l  B r a n c h  Se r v ic e  

v. Co m m o n w e a l t h  Sh ip p in g  R e p r e s e n t a 
t i v e . (a)

O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  
E N G L A N D .

C o llis ion— Vessel requis itioned by A d m ira lty —  
Loss o f vessel— Removal o f ambulance wagons 
fro m  one m il ita ry  base to another— W arlike  

-operation— W ar r is k  or m arine  ris k .
I n  1916 a vessel which had been requis itioned by 

the A d m ira lty  collided w ith  and was sunk by 
another vessel, that had also been requis itioned  
by the A d m ira lty , and at the tim e o f the 
collis ion was ca rry ing  ambulance wagons 
between two w ar bases. B oth vessels were 
trave lling  w ithou t lights, in  accordance w ith  
A d m ira lty  instructions.

H e ld, that the la tte r vessel was ca rry ing  out an  
operation o f w a r at the tim e o f the co llis ion  
and that the loss o f the fo rm er vessel was due to 
a w a r r is k  and not to a m arine  risk .

Decision o f the Court o f A p p ea l (15 A sp . M a r .  
Law  Cas. 5 2 2 ; 127 L .  T . Rep. 133 ; (1922) 1 
K .  B . 706) affirmed.

P er L o rd  Cave, L .C . The court is  entitled to take 
ju d ic ia l notice o f the existence o f a sta e o f w a r 
between th is country and another, but the date 
o f a p a r tic u la r  event in  the w a r, such as an  
engagement or a w ithdraw a l, however im portan t 
in  itse lf, w i l l  not be accepted w ithou t proof.

A p p e a l  fro m  th e  decision o f  th e  C o u rt o f  
A ppea l (L o rd  S terndale, M .R ., W a rr in g to n  and 
S c ru tto n , L .J J .)  (repo rted  15 A sp. M ar. L a w  
Cas. 522 ; 127 L . T . R ep. 133 ; (1922) 1 K .  B . 
706) on a case s ta ted  b y  an a rb it ra to r .

The fac ts  as s ta ted  in  th e  case b y  the  a rb i
t r a to r  were as fo llow s :

(1) O n o r a b o u t th e  17 th  A p r i l  1915, the  
Geelong, be longing to  th e  c la im an ts , was 
req u is ition ed  and take n  fo r  use b y  the  
A u s tra lia n  G overnm en t fo r  tra n s p o rt purposes 
in  connection  w ith  the  W a r.

(2) The te rm s o f th e  re q u is it io n  p rov ided  
( in te r a l ia ) as fo llow s : “  The C om m onw ea lth  
G overnm en t accepts fu l l  w a r risks , and w ill 
in d e m n ify  owners aga inst a n y  c la im  a ris ing  
fro m  the  re q u is it io n  in  th is  connection , b u t 
owners m u s t ta ke  a ll o rd in a ry  sea risks  w h ich  
cou ld  be covered b y  an o rd in a ry  m a rine  p o lic y  
in  o rd in a ry  tim es o f peace.”

(3) I t  was agreed before th e  a rb it ra to r ,  and 
th e  case was argued on th e  basis, th a t  th e  effect 
o f  th e  forego ing clause was to  m ake th e  
A u s tra lia n  G overnm en t responsible o n ly  fo r  
sueli risks o f  w a r as w o u ld  be excluded from  
an o rd in a ry  m arine  p o lic y  b y  th e  presence 
the re in  o f  th e  usual f .  c. and  s. w a rra n ty , 
in c lu d in g  in  such w a rra n ty  a ll consequences o f 
h o s tilit ie s  o r w a rlik e  opera tions.

(4) On the  1st Jan . 1916 th e  Geelong, w h ils t 
under re q u is itio n  as aforesaid, co llid ed  w ith  the

fa) R eported  by E d w a r d  J. M. Ch a p l in , Esq., B a rris te r-
at-Law.y OL. X V I . ,  N .S.
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B r it is h  steam ship B onvils ton  in  the  E aste rn  
M ed ite rranean, and as a resu lt o f  such co llis ion  
was sunk and to ta l ly  los t.

(5) A t  th e  t im e  o f  the  said co llis ion  the  
Geelong was bound fro m  P o rt Said to  G ib ra lta r  
fo r  orders. She had come fro m  A u s tra lia  v ia  
the  Suez Canal and had discharged some troops 
a t  Suez. She was laden a t th e  t im e  o f  the  
co llis ion  w ith  a p a r t cargo o f general goods, 
laden on G ove rnm en t accoun t, in  accordance 
w ith  a te rm  o f the  re q u is it io n  w hereby cargo 
m ig h t be carried  fo r  s ta b il ity  purposes, and the  
p ro fita b le  u t il is a t io n  o f  such space as m ig h t n o t 
be requ ired  to  accom m odate troops, horses, 
stores, e tc., the  fre ig h t rece ived b y  the  owners 
fo r  th e  carriage o f such cargo to  be cred ited  to  
th e  C om m onw ea lth  G overnm ent.

(6) A t  th e  t im e  in  question  th e  M ed ite rranean 
was th e  scene o f considerable a c t iv i ty  on the  
p a r t  o f enem y subm arines, and the  Geelong 
was be ing nav ig a ted  in  accordance w ith  con
fid e n tia l in s tru c tio n s  rece ived fro m  the  nava l 
a u th o ritie s  a t  P o r t  Said, w ith  a v ie w  to  m in i
m is ing  th e  r is k  o f  subm arine a tta c k . These 
in s tru c tio n s  prescribed th e  courses to  be 
fo llow ed , and in  a d d itio n  p ro v id ed  th a t  the  
vessel was, a t  n ig h t,  to  be nav ig a ted  a t best 
speed con tin u o u s ly  and w ith o u t show ing an y  
lig h ts .

(7) The B onvils ton  a t  the  t im e  o f the  co llis ion  
was proceeding fro m  M udros to  A le xa n d ria . 
She was unde r re q u is it io n  b y  the  B r it is h  
G ove rnm en t and was c a rry in g  am bulance 
wagons and o th e r G overnm en t stores fro m  one 
w a r base (M udros) to  an o the r w a r base 
(A le xa n d ria ). I n  accordance w ith  the  orders o f 
th e  N a v a l a u th o ritie s  g iven  fo r  the  purpose o f 
m in im is in g  th e  r is k  o f subm arine a tta c k  she was 
steam ing  a t her best speed and was show ing no 
lig h ts .

(8) The co llis ion  occurred a b o u t 7.25 p .m . on 
th e  1st Jan . 1916 in  a p p ro x im a te ly  la titu d e  
32° 4 6 'N ., long . 30° 5 'E ., th e  vessels be ing in  
fa c t on crossing courses, w ith  the  B onvilston  
on the  s ta rbo a rd  side o f the  Geelong.

(9) In  an ac tio n  in  the  A d m ira lty  D iv is io n  
between th e  c la im an ts  and the  owners o f  the  
B onvils ton  a ris ing  o u t o f the  said co llis ion , S ir 
Samuel E vans, P ., he ld  th a t  in  the  c ircu m 
stances, the re  was no negligence in  the  na v ig a 
t io n  o f e ith e r vessel. T h is  fin d in g  was n o t 
d ispu ted  before the  a rb itra to r ,  and acco rd ing ly  
he fou nd  th a t  the  said co llis ion  occurred w ith o u t 
negligence on th e  p a r t  o f e ith e r vessel, and was 
so le ly due to  th e  fa c t th a t  bo th  vessels were 
n a v ig a tin g  a t n ig h t, under nava l orders, a t fu l l  
speed and w ith o u t lig h ts .

(10) The c la im an ts  contended : (a) T h a t the  
service upon w h ich  each o f th e  said steamers 
was engaged a t the  t im e  o f the  co llis ion  was o f  a 
w a rlik e  cha racte r, o r  a t  a n y  ra te  th a t  the  
B onvilston  was engaged on a service o f a w a r
lik e  cha racte r, and th a t  th e  opera tion  o f 
n a v ig a tin g  on such service was a “  w a rlik e  
o p e ra tio n .”  (b) T h a t g iven  a w a rlike  opera tion , 
and  the  com b in a tio n  o f  c ircum stances causing 
the  loss be ing un im ag inab le  w ith o u t the  w ar,

th e  loss was a consequence o f h o s tilit ie s  o r w a r
lik e  opera tions.

(11) The A u s tra lia n  G overnm en t contended 
th a t  th e  loss o f  the  Geelong was caused b y  a 
m arine  p e ril, v iz . : co llis ion , and n o t b y  any 
consequence o f h o s tilit ie s  o r w a rlik e  opera tions. 
[H a v in g  set o u t th e  facts and th e  con tentions 
o f  the  pa rties , the  a rb it ra to r  proceeded :]

(12) “  In  so fa r  as i t  a question o f fa c t I  find , 
and in  so fa r  as i t  is a question  o f la w  (and in  
such case sub ject to  th e  o p in ion  o f  the  
c o u rt)  I  ho ld  th a t  th e  loss o f th e  Geelong was 
caused b y  a m arine  p e ril and n o t b y  a w ar 
p e ril.

(13) “  I  acco rd ing ly  aw ard , sub ject to  the  
o p in ion  o f  the  c o u rt th a t  th e  respondents are 
under no l ia b i l i t y  to  th e  c la im an ts  in  respect o f 
the  said loss.

(14) “ The question fo r  the  o p in ion  o f  the  
c o u rt is w he the r I  am  r ig h t  in  la w  in  h o ld ing  
th a t  th e  loss o f the  Geelong was, in  the  c irc u m 
stances hereinbefore sta ted , caused b y  a m arine  
p e ril and n o t b y  a w a r p e ril

(15) “ I f  the  c o u rt should answer th is  ques
t io n  in  the  a ffirm a tiv e , m y  aw ard  in  pa r. 13 
hereo f sha ll s tand. I f  the  c o u rt should answer 
the  said question  in  th e  nega tive  the n  I  aw ard 
th a t  th e  c la im an ts  are e n tit le d  to  be indem nified  
b y  the  respondents in  respect o f the  loss o f the  
Geelong.”

The C ourt o f A ppea l he ld  (a ffirm in g  the  
decision o f B a ilhache , J .)  th a t  th e  c o u rt was 
e n tit le d  to  take  ju d ic ia l no tice  o f th e  c ircu m 
stances su rro un d in g  the  da te  a t w h ich  the  
co llis ion  occurred ; th a t  the  la t te r  vessel was 
c a rry in g  o u t an ope ra tion  o f w a r a t th e  tim e  
o f the  co llis ion , and th a t  the  loss o f the  fo rm er 
vessel was due to  a w a r r is k  and n o t to  a 
m arine  risk .

The A u s tra lia n  G overnm en t appealed.
R. A . W righ t, K .C . and Claughton Scott fo r  

the  ap pe lla n t.
S ir John S im on, K .C ., M a c K in n o n , K .C ., and

G. P . Langton  fo r  the  respondents
The fo llo w in g  cases were c ite d  :

Attorney-G enera l v . A rd  Coasters L im ite d  ; 
L ive rpoo l and London W ar R isks In s u r 
ance Association L im ite d  v . M a rin e  
U nderw riters o f Steamship R icha rd  de 
L a rr in a g a , 15 Asp. M ar. L a w  Cas. 353 : 
125 L . T . R ep. 548 ; (1921) 2 A . C. 141 ;

H a rrison s  L im ite d  v . S h ip p in g  Controller, 
15 Asp. M a r. L a w  Cas. 27 0 ; 124 L .  T . 
R ep. 540 ; (1921) 1 I i .  B . 122 ;

B r ita in  Steamship Com pany L im ite d  v . 
The K in g  ; Green v . B r it is h  In d ia  Steam 
N a v iga tion  Com pany L im ite d ; B r it is h  
In d ia  Steam N av iga tion  Company 
L im ite d  v . L ive rpoo l and London W ar 
R isks Insurance Association L im ite d , 15 
A sp. M a r. L a w  Cas. 58 ; 123 L .  T . Rep. 
721 ; (1921 )1  A . C. 99 ;

T a y lo r  v . B arc lay , 2 S im . 213 ;
Rex v . De Berenger, 3 M . &  S. 68 ;
D older v . L o rd  H u n tin g fle ld , 11 Ves. 283 ;
Read and others v . B ishop o f L inco ln , 

67 L . T . R ep. 128 ; (1892) A . C. 644 ;



ASPINALL’S MARITIME LAW CASES. 35
Penin.& Oriental Branch Service v . Commonwealth Shipping Representative. [H.L.

B rit is h  and F ore ign Steamship Company 
L im ite d  v . The K in g ,  14 Asp. M ar. L a w  
Cas. 121, 270 ; 118 L .  T . R ep. 640 ; (1918) 
2 K .  B . 879 ;

Adelaide Steamship Com pany L im ite d  v . 
The K in g , 15 Asp. M ar. L a w  Cas. 525 ; 
128 L . T . R ep. 258 ; (1923) 1 K .  B . 59.

Ih e  House to o k  t im e  fo r  considera tion .

apnpCi 14, 1922.— L o rd  Ca v e , L .C .— T h is  
alrean raises once m ore a question  w h ich  lias 
H oi d y  ^ een several t im es debated in  th is  
K iveSeVViz > the  question  o f th e  m eaning to  be 
h o s t ' l l 0 the  exPression “ a l l consequences o f 
ta in  h • ° r  " 'a r l ik e  o p e ra tio n ”  when con- 

T l m a p o lic y  m a rine insurance, 
shin 6 *esPondents were the  owners o f a steam- 
Was < a efl ,t l le  B e lo n g  w h ich , in  the  yea r 1915, 
Com refl u ' sitio ne d  b y  th e  G overnm en t o f  the  
Purr>n i° nW?a^  A u s tra lia  fo r  tra n s p o rt 
rea, ' OSUS in  connection  w ith  the  W a r. The 
Wf.|, lo t io n  was made upon  th e  te rm s o f  the  
which '0Wn fo rm  o f  c h a rte r kn o w n  as T . 99, 
W ealtL1̂ Cluded a P rov is ion  th a t  the  Com m on- 
an G overnm en t should accept fu l l  w a r risks, 
bv |.pressi° n  w h ich  was understood and agreed 
sible f  Parties m ake the  G overnm en t respon- 
from  101 SUCh lis k s  ° f  w a r as w o u ld  he excluded 
f. e a? o rd in a ry  m arine  p o lic y  b y  the  usual 
a ll nd S' w a rra n ty , in c lu d in g  in  th a t  w a rra n ty  

°Pera°iontqUenCeS ° f  h o s tilit ie s  o r w a rlike

n o t ^ w ?  ls t  d a n ‘ 1919 th e  Geelong, w h ich  was 
° f  Wa* t  m °m e n t requ ired  fo r  th e  tra n s p o rt 
on p  r  m a te ria l, was c a rry in g  a general cargo 
P ort 0(Yen,nn on t accoun t, and was bound fro m  
a b o u th  i r  t0  G ib ra lta r  fo r  o rd e rs ; and a t 
When ,a lt 'P ast seven in  the  evening o f th a t  day, 
Was s r r  was a few  m iIes 0,1 A le x a n d ria  and 
in s tr ii t - 8  'in  accordance w ith  th e  A d m ira lty  
any h V ° nS) a^ best speed w ith o u t show ing 
ship c a n * , ’ she was ru n  in to  b y  an o the r steam - 
a t f u l l iCd tk e  Bonvils ton, w h ich  was also sa iling
The , L S . W ithoU t V«h ts ’ a n d . was sunk. 
P r i t is ion̂ l l ston was unde r re q u is it io n  b y  the  
c°Uisio G overnm ent, and a t th e  tim e  o f the  
o ther p Was ca rrym g  am bulance wagons and 
^ le x a m l ^ V em m ent stores fro m  M udros to  
Part n r n :V There was no negligence on the  

T ^ o i  e ith e r vessel.
the aL ref,P°ndents h a v in g  made a c la im  against 
Vessel edan t ° n the  g ro un d  th a t  th e  loss o f the  
being , r  aK due t0  a w a r r isk , and th e ir  c la im  
a rb itm r-Sputed> the  m a tte r  was re fe rred  to  the  
his aw a 'n11' ^ r ' R aeburn , K .C ., w ho made 
opin ion r m  the  fo rm  o f a special case fo r  the  
the ah ' 01 .th e c o u rt. B y  th a t  case he found  
f ° r  w h ie tf+ L  ° tS’ ,ds Endings as to  the  purpose 
tim e o f +L e B onvils ton  was be ing used a t th e  
ferins • the  co llis i ° n be ing in  the  fo llo w in g

<C rpi'
Was nm, onvilston  a t  th e  t im e  o f the  co llis ion  
She Wil ceedlng fro m  M udros to  A le xa n d ria . 
G°ve rn rnP r nder req u is it i° n  by  the  B r it is h  
Wagons and w as c a rry in g  am bulance
'var hn *d ° th e r  G ove rnm en t stores fro m  one 
(Alexari,?6 ^ u d ros) to  an o the r w a r base 

w ia). i „  accordance w ith  the  orders

o f the  nava l a u th o ritie s  g iven fo r  the  purpose 
o f m in im is in g  the  r is k  o f subm arine a tta c k  she 
was steam ing a t her best speed and was showing- 
no lig h ts .”

U pon the  above facts the  a rb it ra to r  found 
th a t  the  loss o f the  Geelong was caused b v  a 
m arine  p e ril and n o t b y  a w a r p e ril, b u t sub
m it te d  the  question  w he the r he was r ig h t  in 
law  in  so do ing, fo r  th e  o p in ion  o f the  cou rt. 
The case was argued before B a ilhache , J ., who 
he ld th a t  the  Bonvils ton, be ing engaged in  
c a rry in g  am bulance wagons and o th e r G ove rn
m en t stores fro m  one w a r base to  ano the r w a r 
base, was engaged in  a w a rlik e  ope ra tion , and 
acco rd ing ly  gave ju d g m e n t fo r  th e  respondents. 
U pon th e  m a tte r  be ing take n  to  the  C ourt o f 
A ppea l, th a t  c o u rt (consis ting  o f L o rd  S tern- 
dale, M .R ., W a rr in g to n  and S c ru tto n , L .J J .)  
unan im ous ly  a ffirm ed  the  decision o f the  learned 
judge , b u t  upon som ewhat v a ry in g  grounds. 
W a rr in g to n , L .J . ,  w h ile  de c lin in g  to  express a 
de fin ite  o p in ion  as to  w he the r upon  th e  facts 
found  b y  the  a rb it ra to r  he w ou ld  have come to  
the  same conclusion as B a ilhache , J . had done, 
he ld  th a t  the  c o u rt was e n tit le d  to  take  no tice 
o f the  h is to r ic a l fa c t th a t  M udros was the  
advance base fo r  th e  B r it is h  opera tions in  the  
G a llip o li Pen insula , and th a t  the  co llis ion  
happened in  the  m id d le  o f  the  op e ra tion  con
nected w ith  the  evacua tion  o f the  Pen insula ; 
and  fro m  these fac ts  he in fe rred  th a t  the  
B onvils ton  was a t the  tim e  o f th e  co llis ion 
c a rry in g  w a rlik e  equ ipm en t fro m  M udros in 
connection w ith  the  evacua tion , and  fo r  th a t  
reason was engaged in  a w a rlik e  opera tion . 
On the o th e r hand , S c ru tton , L .J . ,  w h ile  ho ld in g  
th a t  the  c o u rt was a t l ib e r ty  to  take  fro m  The 
St. Oswald case (B r it is h  and F ore ign  Steam
ship Com pany L im ite d  v . The K in g ,  14 
Asp. M ar. L a w  Cas. 121, 270 ; 118 L .  T . Rep. 
640 ; (1918) 2 K .  B ., p . 79) th e  fa c t th a t  
G a llip o li was be ing evacuated on th e  31st Dec. 
and the  1st Jan . and to  conclude th a t  the  voyage 
o f  the  B onvils ton  fro m  M udros to  E g y p t on the  
1st Jan . was p a r t  o f  th a t  w a rlik e  ope ra tion , was 
prepared, a p a rt fro m  th a t  c ircum stance , to  ho ld  
th a t  c a rry in g  am bulance wagons and G overn
m en t stores fro m  one w a r base to  an o the r in  t im e  
o f w ar, was a w a rlik e  ope ra tion . T he  M aste r o f 
th e  R o lls , w h ile  he w o u ld  have p re fe rred  to  have 
fro m  the  a rb it ra to r  a m ore com ple te f in d in g  as 
to  w h a t the  B onvils ton  was do ing  a t th e  tim e  o f 
the  co llis ion , d id  n o t d issent fro m  th e  op in ions 
o f h is colleagues. Thereupon the  present 
appeal was b ro ug h t.

I  am  in c lin ed  to  th in k  th a t,  in  ta k in g  no tice  
o f  the  dates o f the  evacua tion  o f S uvla  B a y  and 
Helles in  the  G a llip o li Pen insu la , and in  in 
fe rr in g  fro m  those dates (w ith o u t a n y  f in d in g  b y  
th e  a rb itra to r )  th a t  the  B onvils ton  was ta k in g  
p a r t  in  th a t  evacua tion , th e  C o u rt o f Appeal 
ca rried  too  fa r  the  do c trine  o f ju d ic ia l no tice . 
There is no d o u b t th a t  ju d ic ia l no tice  m ay  be 
take n  o f  th e  existence o f a s ta te  o f  w a r between 
th is  c o u n try  and  an o the r (see pe r L o rd  E ld o n  
in  D older v . L o rd H u n tin g fie ld ,  11 Ves. 283, a t p. 
292, and per L o rd  E llenbo rough  in  Rex v . De 
Revenger, 3 M . &  S.. a t p. 69) : and i t  was said in
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T a y lo r  v . B arc lay  (2 S im . 213, a t p. 220) th a t  
“  i t  is th e  d u ty  o f  th e  judge  in  eve ry  c o u rt to  
ta ke  no tice  o f p u b lic  m a tte rs  w h ich  a ffec t the  
G ove rnm en t o f th e  c o u n try .”  F u rth e r, where 
i t  is im p o rta n t to  ascerta in  an c ie n t fac ts  o f a 
p u b lic  n a tu re , th e  la w  pe rm its  h is to r ic a l w o rks 
to  be re fe rred  to  (pe r L o rd  H a ls b u ry , L .C . 
in  Bead and others v . B ishop o f L in co ln , 67 L .  T . 
R ep. 1 2 8 ; (1892) A . C., a t  p. 653). B u t  I  
k n o w  o f  no a u th o r ity  fo r  th e  p ro p o s itio n  th a t  
th e  da te  o f a p a r t ic u la r  even t in  a m odern w a r, 
such as an engagem ent o r a w ith d ra w a l, ho w 
ever im p o r ta n t in  its e lf, m a y  be s ta ted  w ith o u t 
p roo f, and an in ference based upon  i t  ; and in  
a n y  case I  do n o t unde rs tand  how  such an 
in ference can be d ra w n  fo r  th e  f irs t  t im e  in  a 
C o u rt o f A pp ea l, w hen the  o p p o r tu n ity  o f 
re b u tt in g  th e  in ference has passed by .

I  the re fo re  p u t  on one side th is  e lem ent in  
th e  decision o f th e  C o u rt o f A pp ea l, and proceed 
to  consider th e  e ffect o f th e  find in gs  in  the  
aw a rd  ; and  f irs t  i t  is necessary to  de term ine 
w h a t those find in gs  m ean. Y o u r  Lo rdsh ips  
were in v ite d  b y  counsel fo r  th e  ap p e lla n t to  
proceed on th e  fo o tin g  th a t  th e  am bulance 
wagons and  o th e r G overnm en t stores re ferred 
to  in  th e  aw a rd  were be ing tra n sp o rte d  b y  the  
B onvils ton  fo r  some p e rfe c tly  peacefu l purpose, 
th a t  th e y  m a y  never have been landed a t 
M udros a t a ll,  and  th a t  th e y  m a y  have been 
in tended fo r  use in  connection  w ith  some c iv i l 
h o sp ita l a t  A le x a n d ria , o r  fo r  some o th e r non- 
c o m b a ta n t purpose. I t  appears to  me th a t  
an y  such assum ption  w o u ld  do less th a n  ju s tice  
to  th e  language o f th e  aw ard . W hen the  
a rb it ra to r  fou nd  th a t  th e  B onvils ton  was unde r 
re q u is it io n  b y  th e  B r it is h  G overnm en t, and 
was c a rry in g  ' '  am bulance wagons and o th e r 
G ove rnm en t stores fro m  one w a r base (M udros) 
to  an o the r w a r base (A le x a n d ria ),”  he m ust 
assured ly have in tended  th e  c o u rt to  un de r
s tand  th a t  th e  cargo consisted o f w a r m a te ria l 
o f  th e  above cha rac te r w h ich  was be ing tra n s 
p o rte d  fro m  one w a r base— th a t  is to  say, fro m  
a p o in t beh ind  a f ig h tin g  f ro n t  fro m  w h ich  the  
forces engaged on th a t  f ro n t  m ig h t be fed  w ith  
m en, m u n itio n s , and supplies— to  an o the r w a r 
base fo r  w a r purposes. A t  a l l events I  so read 
th e  f in d in g , and  am  satisfied th a t  i f  a n y th in g  
else had  been in te nd ed  v e ry  d iffe re n t language 
w o u ld  have been used. T h is , the n , was the  
d u ty  in  w h ic h  the  B onvils ton  was engaged a t 
th e  t im e  o f the  co llis ion  ; and th e  question  to  
be de te rm ined  is w h e the r th is  was a w a r
like  op e ra tion  w ith in  the  m eaning o f the  
w a rra n ty .

I  do n o t propose to  a tte m p t to define the  
expression “  w a r lik e  op e ra tions .”  I t  is  com 
posed o f  o rd in a ry  E n g lish  w ords in  com m on 
use, and to  define th e m  b y  o th e r lik e  words 
m ig h t o n ly  produce a ca ll fo r  fu r th e r  d e fin itio n . 
B u t i t  is possible to  go some w a y  in  considering 
w h a t is o r is n o t in c lud ed  in  th e  expression. 
P la in ly  i t  does n o t in c lud e  a ll opera tions in  
W ar, o r  even a ll opera tions fo r  th e  purposes o f 
w ar. F o r ins tance , th e  Petersham  w h ic h  was 
c a rry in g  iro n  ore to  be used in  th e  m an u fac tu re  
o f  m u n itio n s , and th e  M atia nc i w h ich  was c a r ry 

in g  c o tto n  w h ich  m ig h t w e ll have been in tended 
to  be used fo r  th e  c lo th in g  o f  troops , were held 
b y  a ll th e  m em bers o f y o u r Lo rd sh ip s ’ House 
w ho heard  th e  appeals in  those cases n o t to  be 
engaged in  w a r lik e  opera tions (B r ita in  Steam
ship Com pany L im ite d  v . The K in g ,  14 Asp. 
M ar. L a w  Cas. 121, 270 ; 123 L .  T . Rep. 721 ; 
(1921) 1 A . C. 99). On the  o th e r hand, 
th e  expression is n o t confined to  actua l 
c o m b a ta n t opera tions aga inst th e  enem y, 
w h e the r b y  w a y  o f  a tta c k  o r o f  defence ; fo r  in  
the  case o f The R icha rd  de L a rr in a g a  (L ive rpoo l 
and London W ar R isks Insurance Association  
L im ite d  v . M a rin e  U nderw riters o f the Steam
ship R icha rd  de L a rr in a g a , 15 Asp. M ar. 
L a w  Cas. 58 ; 125 L . T . R ep. 548 ; (1921)
2 A . C. 141) a w arsh ip  on he r w a y  to  p ic k  
up  a con voy  was he ld  b y  th is  House to  be 
engaged in  a w a r lik e  ope ra tion . Indeed , i t  has 
been said th a t  a lm ost an y  m ovem en t o f a w a r
ship in  th e  course o f her du ties  m ay  be inc luded  
in  th e  phrase “  w a rlik e  opera tions.”  P ro b a b ly  
the  phrase inc ludes a ll those opera tions o f a 
b e llige ren t pow er o r its  agents w h ich  fo rm  p a r t  
o f o r d ire c t ly  lead up  to  those processes o f 
a tta c k  and  defence w h ich  are o f th e  essence o f 
w a r. T hus, as was said b y  L o rd  A tk in s o n  in  2 he 
Petersham  case, th e  tra n s fe r o f th e  com ba tive  
forces o f  a be llige ren t pow er fro m  one area o f 
w a r to  an o the r fo r  com ba tive  purposes w o u ld  be 
a w a rlik e  op e ra tion  ; and th e  same m ay , I  
th in k ,  be said o f the  tra n s p o rt in  lik e  m anner o f 
guns o r m u n itio n s  o f w a r. N o r, in  m y  op in ion , 
can a n y  v a lid  d is tin c t io n  be d ra w n  in  th is  
respect between m u n itio n s  o f w a r and the  
m a te ria ls  fo r  eq u ipp ing  a fig h tin g  force, such 
as saddles fo r  th e  c a v a lry , f ie ld  k itchens  fo r  the  
in fa n try ,  o r  am bulance wagons fo r  th e  
w ounded in  b a ttle . A l l  these th in g s  are an 
essential p a r t  o f th e  eq u ipm en t o f an a rm y  in 
the  fie ld , and to  tra n s p o rt the m  to  an area o f 
w a r is a p a r t  o f  th e  w a rlik e  opera tions conducted 
in  th a t  area n o t less essentia l th a n  the p ro v is io n  
o f m en, guns, rifles , o r a m m u n itio n .

I f  th is  be— as I  th in k  i t  is -  the  tru e  m eaning 
o f  th e  expression to  be construed , th e n  the  
fin d in g  o f the  a rb it ra to r  in  th is  case ( in te r 
p re ted  as I  have in te rp re te d  i t )  con ta ins am ple 
m a te ria l on w h ich  to  sup po rt th e  decisions o f 
B a ilhache , J . and the  C ourt o f A ppea l. The 
Bonvilston  was a vessel in  the  service o f the  
B r it is h  G overnm en t and engaged in  th e  w a rlik e  
op e ra tion  o f  tra n s p o rtin g  w a r  m a te ria l fro m  one 
base to  ano the r, and w h ile  so engaged and sa iling  
a t fu l l  speed w ith o u t lig h ts , to  avo id  subm arine 
a tta c k , she w ith o u t an y  negligence s tru c k  and 
sank th e  Geelong ; and, i f  so, i t  fo llow s, accord ing 
to  the  decisions a lready  g iven  in  th is  House, th a t  
th e  loss o f  the  Geelong was a d ire c t consequence 
o f a w a rlik e  op e ra tion , and acco rd ing ly  th a t  the  
respondents are e n tit le d  to  succeed. F o r 
these reasons I  m ove y o u r Lo rdsh ips  th a t  th is  
appeal be dism issed w ith  costs.

L o rd  Finlay.— T h is  case arises upon an 
aw ard  and specia l case, and the  question  is 
w h e the r the  loss o f th e  steam ship Geelong 
was due to  w a r risks o r to  o rd in a ry  m arine  
risks.
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In  A p r i l 1915 the  Geelong was requ is itioned  
by  the  C om m onw ealth  G overnm en t fo r  tra n s 
p o rt purposes in  connection  w ith  the  W ar. The 
term s o f the  re q u is itio n  p ro v id e d  as fo llow s : 

The C om m onw ealth  G overnm en t accepts fu l l  
w ar risks and w il l  in d e m n ify  owners against 
any c la im  a ris ing  fro m  th e  re q u is it io n  in  th is  
connection , b u t owners m us t take  a ll o rd in a ry  
s°a risks w h ich  cou ld  be covered b y  an o rd in a ry  
m arine p o lic y  in  o rd in a ry  tim es o f peace.”

F o r the  purposes o f th is  ease, how ever, i t  was 
agreed th a t  the  effect o f  th is  special d e fin itio n  
Was to  m ake th e  C om m onw ea lth  G overnm en t 
responsible o n ly  fo r  such risks  o f  w a r as w ou ld  
he excluded fro m  an o rd in a ry  m arine  p o licy  
by the  presence the re in  o f th e  usual f .  c. s. 
w a rra n ty , in c lu d in g  in  such w a rra n ty  a ll con
f lu e n c e s  o f h o s tilit ie s  o r w a rlik e  opera tions. 
1 be fo rm  o f th is  w a rra n ty  is n o t s ta ted  in  the  

case, b u t th e  pa rties  agreed a t  the  B a r o f y o u r 
Lo rdsh ips ’ House th a t  i t  is  as follow 's : “  W a r
ran ted free o f cap tu re , seizure and de ten tio n  
and the  consequences the reo f, o r on any 
a tte m p t the re a t, p ira c y  excepted, and also 
rom  a ll consequences o f h o s tilit ie s  o r w a rlik e  

operations, w 'hether before o r a fte r  the  declara- 
i°n  o f w a r.”  I t  fo llow s th a t  an y  r is k  excluded 

hy th is  w a rra n ty  w i l l  be a w'ar r is k  fo r  the  p u r 
poses o f th is  case. I t  is a lleged b y  th e  c la im an ts  
h a t the  r is k  in  th e  present case w o u ld  be 

f c b i t lc d  fro m  an o rd in a ry  p o lic y  b y  th e  W'ords 
from  a ll consequences o f h o s tilit ie s  o r w a rlik e  

opera tions.”
I f  is se ttle d  b y  decision th a t  th e  mere fa c t 

h a t a co llis ion  between m erchan tm en caused 
y n a v ig a tin g  a t  f u l l  speed a t n ig h t w ith o u t 

'gh ts in  obedience to  regu la tions in  force d u rin g  
W artime dees n o t b y  its e lf  m ake the  loss one 
resu lting  fro m  a w a r r is k  w ith in  th e  m eaning 
° f  th is  clause. B u t  i f  one o r b o th  o f the  vessels 
were engaged a t th e  t im e  in  a w a rlik e  ope ra tion  

becomes a w a r r is k  as be ing a consequence
* a w a rlik e  ope ra tion . The case the re fo re  
resolves its e lf  in to  th e  in q u iry  w h e the r e ith e r 
or bo th  o f  tw o  m erch an t vessels, the  Geelong

hd the  B onvils ton , were on th e  facts o f th is  
Oh^e engaged in  a w a rlik e  ope ra tion . The facts
• PPearin g  upon the  special case are th e  fo llo w - 
>hg :

I  he Geelong was to ta l ly  lo s t b y  a co llis ion
etw'een he r and th e  B r it is h  steam ship Bon- 

l f on in  the  E a s t M ed ite rranean in  la titu d e  
46'  N ., lo ng itude  .10° 5 ' E ., a t  7.25 p .m . on

e 1st Jan . 19X0. There  was no negligence on
le p a r t  o f c ith e r vessel. The Geelong was 

andnd fro m  P o rt Said to  G ib ra lta r  fo r  orders, 
T l > Was b'den w ith  a cargo o f general goods.

o B onvils ton  was unde r re q u is it io n  h y  the  
1 lt ls b G overnm en t, and was c a rry in g  am bu- 
f r  ce wagons and o th e r G overnm en t stores 
A h '1 ' ^ U(!ros to  A le xan d ria . B o th  M udros and 
a t were w a r bases. The M ed ite rranean
act' ,-a t  b*nie was the  scene o f considerable 
in  l  y - ° n  '"be p a r t  o f  enem y subm arines, and

obedience to  th e  in s tru c tio n s  o f th e  nava l 
to o k01 * **1 *'®8 b o th  vesseIs were> when th e  co llis ion  
w ith  P^ace> be ing na v ig a ted  a t best speed and 

o u t show ing a n y  ligh ts . I t  has n o t been

| alleged th a t  th e  Geelong was engaged in  a w7ar- 
i lik e  op e ra tion . She was proceeding w ith  a 
i cargo o f  general goods to  G ib ra lta r  fo r  orders.
! The question  is w h e the r th e  Bonvilston  was 
I so engaged.

The question  was re fe rred  to  M r. R aeburn , 
; K .C ., as a rb itra to r .  M r. R a eburn  in  h is aw ard 
! and special case, a fte r  s ta tin g  th e  con ten tions 
| o f  the  pa rties , finds as follow's : “  I n  so fa r  as i t  
1 is a question  o f fa c t, I  f in d , and in  so fa r  as i t  is 
i a cpiestion o f  law7 (and in  such case sub je c t to  the  

o p in ion  o f the  c o u rt) , I  h o ld  th a t  th e  loss o f the  
Geelong was caused b y  a m arine  p e ril, and n o t 
b y  a w7a r p e r il. ”

The learned a rb it ra to r  does n o t state the  
grounds on w'hieh he a rr iv e d  a t th is  conclusion. 
P ersona lly  I  should have been ve ry  g lad  to  
have had  th e  he lp , w h ich  m ig h t have been 
affo rded b y  a s ta tem e n t fro m  so ab le and 
experienced an a rb itra to r ,  o f  the  p a th  h y  w h ich  
he a rr iv e d  a t h is conclusion. The aw ard states 
h is conclusion, sub ject to  the  o p in ion  o f the  
c o u rt upon th e  case, and  adds in  pa r. 12 : 
“  The question  fo r  th e  o p in ion  o f  th e  c o u rt is 
w he the r I  am  r ig h t  in  law' in  h o ld in g  th a t  the  
loss o f the  Geelong was in  th e  c ircum stances 
hereinbefore s ta ted  caused b y  a m arine  pe ril 
and n o t b y  a w a r p e r il. ”

The question , the re fo re , is w he the r upon the  
facts sta ted in  th e  case, the  loss o f the  Geelong 
was as a m a tte r  o f  la w  a‘ loss b y  w a r p e ril.

B a ilh ac lie , J . he ld  th a t  the  Bonvilston  was 
engaged in  a w a rlik e  op e ra tion . H e  says : 
“  N o w  in  m y  op in ion , a vessel engaged, as the  
B onvils ton  was, in  c a rry in g  G overnm en t and 
B r it is h  stores and am bulance w'agons fro m  one 
w a r base to  an o the r w a r base is engaged in  a 
w a rlike  opera tion .

H e refers to  the  op in io n  expressed b y  L o rd  
A tk in s o n  in  the  case o f The St. Oswald th a t  a 
vessel engaged in  the  business o f  c a rry in g  some 
o f  the  forces o f the  C rown fro m  G a llip o li upon 
its  evacua tion  to  some o th e r de s tin a tio n , was 
engaged in  a w a rlik e  opera tion . B a ilhache , J . 
the n  proceeds : “  N ow , i f  i t  be a w a rlik e  opera
t io n  to  ta ke  troops fro m  one place to  ano the r, I  
am  unab le to  see m yse lf th a t  i t  is n o t eq u a lly  a 
w a rlike  op e ra tion  to  take  o th e r m u n itio n s  o f 
wra r, o r am bulance wagons fo r  th e  use o f 
wounded soldiers, o r to  convey these th in gs  
fro m  one place to  a n o th e r.”  A n d  on th is  
g roum M ie  answered the  questions in  the  special 
case in  fa v o u r o f the  c la im an ts .

The decision o f  B a ilhache , .1. w'as con firm ed 
in  the  C ourt o f  A ppea l, b u t n o t p rec ise ly  upon 
the  same ground .

The M aster o f  th e  R o lls , re fe rr in g  to  the  po r- 
po s itio n  la id  dow n b y  B a ilhache , J ., w h ich  I  
have a lready  quoted , says ; “  I  am  n o t prepared 
m yse lf to  assent to  such a b road  p ro po s ition  
as th a t.  I  can q u ite  conceive th a t  a m erchan t 
vessel m ay  be c a rry in g  am bulance wagons and 
o th e r G overnm en t stores fro m  one w a r base to  
an o the r w a r base and s t i l l  in  ce rta in  c irc u m 
stances m ay  n o t be engaged in  a w a rlik e  opera
t io n , and I  th in k ,  i f  le f t  to  m yse lf, I  should have 
said we have n o t su ilic ie n t find ings  o f fa c t to  
de te rm ine  w he the r the  learned judge  is r ig h t  in
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his decision o r n o t.”  H e goes on to  say th a t  
pe rsona lly  he should have desired fu r th e r  in fo r 
m a tio n , b u t as his colleagues th o u g h t th is  
unnecessary he w ou ld  n o t d issent from  th e ir  
a ffirm ance o f B a ilhache , J .

W a rr in g to n , L .J .  th o u g h t the  c o u rt was a t 
lib e r ty  to  take  no tice  o f the  dates o f the  evacua
t io n  o f G a llip o li and o f the  fa c t th a t  M udros was 
n o to rio u s ly  th e  advanced base fo r  the  opera
tion s  in  G a llip o li, and so to  in fe r th a t  the  
carriage o f wagons and stores b y  th e  Bon- 
vilston  was p a r t  o f the  process o f evacua tion , and 
the re fo re  a w a rlik e  opera tion .

S c ru tto n , L .J .  p u t  his decision on tw o  j 
grounds. In  th e  f irs t  place lie  said : “  I  am  j 
prepared to  ho ld  th a t  c a rry in g  am bulance j 
wagons and G overnm en t stores fro m  one w a r 
base to  an o the r in  t im e  o f w a r was a w a rlike  
op e ra tio n .”  B u t  he w e n t on to  say : “  I  also 
th in k ,  tho ugh , o f  course, i t  is n o t necessary fo r  
m y  decision on th e  v ie w  I  take , th a t  we arc  a t 
lib e r ty  to  take  fro m  The. St. Oswald ease th e  fa c t 
th a t  G a llip o li was be ing evacuated on the 
J ls t  Dec. and the  1st Jan ., and to  conclude th a t  
th is  voyage fro m  M udros to  E g y p t on the  
1st Jan . was p a r t  o f the  w a rlike  opera tion  o f  the  
evacua tion  o f  G a llip o li, w h ic h , o f course, i f  
co rrec t, makes th e  case m uch s tronger.”  
P ossib ly  some e rro r has c rep t in to  the  tra n s c r ip t 
o f  th is  passage, an d  I  am  n o t prepared to  accept 
as correct the  p ro p o s itio n  th a t  we m ay add to  
th is  special case a d d itio n a l facts w h ich  happen 
to  have been p ro ved  in  an o the r case.

The question  m us t be decided s im p ly  upon 
th e  fac ts  s ta ted  in  the  special case its e lf. The 
precise dates and de ta ils  o f p a r tic u la r  w a rlike  
opera tions canno t be regarded as m a tte rs  o f 
w h ich  the  c o u rt can take  ju d ic ia l no tice. I f  
th e y  are m a te ria l th e y  should be fo u n d  by  the 
a rb itra to r .

B u t,  in  m y  op in io n , enough is s ta ted  in  the  
case its e lf  to  enable 11s to  answer the  question.

P ar. 1 states th a t  the  Geelong was req u is i
t io n e d  b y  th e  C om m onw ea lth  G overnm en t fo r  
tra n s p o rt purposes in  connection  w ith  the  W ar, 
b u t  the re  is n o th in g  to  show th a t  a t the  tim e  o f 
th e  co llis ion  she was engaged in  an y  w a rlike  
op e ra tion . She was s im p ly  proceeding to  G ib ra l
ta r  fo r  orders and was c a rry in g  a p a r t  cargo o f 
general goods laden on G overnm en t accoun t.

I t  is o therw ise in  th e  ease o f the  B onvilston. 
T he  m a te ria l fac ts  w ith  regard to  her, as s ta ted 
in  the  seventh pa rag raph  o f the  ease, are these :
“  The Bonvilston  a t th e  t im e  o f the  co llis ion  
was proceeding fro m  M udros to  A le xan d ria . 
She was unde r re q u is it io n  by  th e  B r it is h  
G ove rnm en t, and was c a rry in g  am bu
lance wagons and o th e r G overnm en t stores 
fro m  one w a r base (M udros) to  an o the r w a r 
base (A le x a n d r ia ) .”

T h a t th e  M ed ite rranean was the  scene o f 
considerable a c t iv i ty  on th e  p a r t  o f enem y 
subm arines is s ta ted  in  the  s ix th  pa rag raph o f 
th e  case, and  th is  is il lu s tra te d  b y  the  fa c t th a t  
b o th  vessels when th e  co llis ion  occurred were, 
in  accordance w ith  na va l regu la tions, proceed
in g  a t n ig h t a t th e ir  best speed and show ing no 
lig h ts .

In  the  absence o f an y  circum stances ten d in g  
to  p u t  a d iffe re n t co lour upon the transac tion , 
th e  carriage in  t im e  o f w a r o f am bulance 
wagons and o th e r G overnm en t stores fro m  one 
w a r base to  an o the r w a r base is carriage fo r  the  
purposes o f the  w a r. I t  is im m a te ria l w hethe r 
th e  wagons and stores are be ing take n  to  a 
base fo r  the  purpose o f w a rlik e  opera tions to  

, be conducted fro m  th a t  base, o r are be ing 
fe tched aw ay fro m  a base because the  w a rlike  
opera tions conducted from  i t  have ceased. In  
e ith e r case the  carriage is p a r t  o f a m il i ta ry  

■ opera tion .
| I t  is possible th a t,  as the  M aste r o f the  R o lls  
i said, the re  m ay be circum stances w h ich  w ou ld  
' p re ve n t such carriage in  t im e  o f w a r o f G overn

m en t stores fro m  one w a r base to  an o the r fro m  
being in  the  n a tu re  o f  a m il i ta r y  opera tion . 
Such circum stances m us t be o f a special 
cha racte r, and i t  canno t be supposed th a t i f  any 
such circum stances ex is ted in  the  present case 
th e y  w o u ld  n o t have been sta ted  b y  the  
a rb itra to r .

In  th e  absence o f a ll exp la na tio n  the  o n ly  
ra t io n a l in ference is th a t  th e  carriage b y  the  
B onvils ton  o f  the  am bulance wagons, and the 
o th e r G overnm en t stores fo rm ed  p a r t o f 
a w a rlik e  ope ra tion , and was there fore a 
w a r r is k  under the  te s t on w h ich  the  pa rties  
agreed.

I  th in k  th a t  the  same resu lt w ou ld  have 
fo llow ed  under the  clause con ta ined  in  the  term s 
o f re q u is it io n , as a co llis ion  caused b y  the  fa c t 
th a t  the  tw o  vessels were, unde r w a r regu la tions, 
proceeding in  th e  d a rk  a t f id l speed in  t im e  o f 
w a r w ith o u t lig h ts , h a rd ly  fa lls  w ith in  the 
ca tego ry  o f  “  o rd in a ry  sea risks .”  T h is , how 
ever, is im m a te ria l.

L o rd  Dunedin.— I  concur w ith  the  L o rd  
C hancellor and w o u ld  n o t add  a n y th in g  were 
i t  n o t th a t  th is  question  has been ra ised how  fa r 
i t  is le g it im a te  to  take  ju d ic ia l no tice  o f ce rta in  
facts. I  should n o t feel I  was ju s tif ie d  in  
res tin g  a n y  conclusion w h ich  I  fo rm ed on such 
th in g s  as the  p a r tic u la r  dates when certa in  
opera tions o f w a r were begun o r were in  p ro 
gress w hen those dates had n o t been p roved , 
b u t had to  be supp lied  fro m  m y  ow n p riv a te  
know ledge.

On the o th e r hand  i t  is se ttled  b y  a u th o r ity  
th a t a ju dg e  m a y  be aware th a t  the re  is a s ta te  
o f  w a r, and b y  th a t  I  do n o t unders tand  a 
vague consciousness, such as m ay  have been 
fe lt  b y  an anc ien t R om an when he no ticed  th a t 
the  tem p le  o f Janus was open, b u t an  in te llig e n t 
apprehension o f the  w a r as i t  is and  the  the a tre  
o f the opera tions the reo f. K n o w in g  the n  th a t  
the re  was a w ar in  the  L e v a n t, and th a t  the  
Dardanelles and S yria  were the  scenes o f nava l 
and m il i ta r y  opera tions, and th a t  i t  is found as a 
fa c t b y  th e  a rb it ra to r  th a t  th e  vessel w h ich  
caused the  loss b y  co llis ion  was c a rry in g  stores 
o f  a cha racte r to  be em ployed in  ac tive  w arfa re  
fro m  one w a r base, M udros, to  an o the r w a r 
base, A le xa n d ria , I  consider I  have su ffic ien t 
to  w a rra n t me in  agreeing w ith  the  C ourt o f 
A ppea l th a t the  r is k  was a w a r r is k  in  the  sense 
o f the  in d e m n ity  in  question .
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. L o rd  Atkinson.— A n y  d iff ic u lty  w h ich  arises 
,n th is  case is due to  th e  fa c t th a t  some o f the  
m °s t im p o rta n t facts were n o t e lic ited  a t the  
a rb itra tio n . The co llis ion  to o k  place on the  

8t  Jan . 1916. The Bonvilston  was the n  
engaged in  c a rry in g  some am bulance wagons 

some o th e r G overnm en t stores fro m  M udros 
*? A le xan d ria . The a rb itra t io n  to o k  place 

about five  years la te r. N o th in g  w o u ld  have 
. een easier th a n  to  have ascerta ined and proved 
I1? .the  a rb itra t io n  w h a t was th e  co n d itio n  o f 

nngs a t M udros when th e  sh ip  B onvilston  was 
nailed the re  ; w he the r th e  evacua tion  o f 

t l lip o li was o r was n o t proceeding ; w h a t a id  
i le is land o f M udros le n t to  th e  process o f 

evacuation, i f  an y  ; fo r  w h a t purpose were 
*ese am bulances sent to  A le xa n d ria  ; was i t  

n il o rder th a t  th e y  should be destroyed, and so 
Pnt o u t o f th e  reach o f the  enem y, o r were th e y
S.en t  hom e to  E ng la nd  o r to  some peaceful 
J epot, o r was i t  th a t  th e y  should be used in  a id  
n  com bative  opera tions the n  be ing a c tiv e ly  
parried on, o r ab ou t to  be in s titu te d  b y  H is  

aJesty’s m il i ta r y  forces against the  m il ita ry  
orces o f the  T u rk is h  E m p ire , w ith  w h ich  H is  
la je s ty  was th e n  a t w ar.

f t  is m uch to  be reg re tted  th a t  these m a tte rs  
' ere n o t in q u ire d  in to . I t  is w e ll established 
• a^ the  courts  o f la w  in  th is  c o u n try , can take  
Judicia l no tice  o f th e  fa c t th a t  a s ta te  o f w a r 
exists between th is  c o u n try  and some fore ign 
^ ■ m y ,  b u t I  am  n o t a t a ll sure th a t  the  courts 

law  in  th is  c o u n try  can take  ju d ic ia l no tice  
_ le fa c t th a t  a n y  p a rtic u la r opera tion , such 

l,s cl b a ttle  o r a siege, an advance o r re trea t, o r 
evacua tion  o f  a p a rtic u la r fie ld  o f ac tio n  

c n a lly  to o k  place, and m uch less when such 
' n,yP eraf ' on began o r ended.

f i b  e ther th e  B onvilston, when c a rry in g  these 
‘ aibulance wagons to  A le xa n d ria , was o r was 
<l° t  engaged in  a “  w a rlike  ope ra tion  ”  w il l 

epend v e ry  m uch , i f  n o t e n tire ly , on the  pu r- 
°se fo r  w h ich  th e y  were carried  there .

(,. n the  ju d g m e n t w h ich  I  de live red in  B r ita in  
r f Q ^ship Company L im ite d  v . The
(ubi

K in g
I) t  suP-)> w h ich  I  w ou ld  n o t have a lluded  to  
cl*1 !^lai  has been so o fte n  re ferred to , I  
 ̂ ea rly  in d ica ted  th a t  th is  purpose is in  such 
‘ Th a v *ta i  ma-tte r to  be considered. I  said : 

be trans fe r o f th e  com bative  forces o f a 
Wer fro m  one area o f w a r to  ano the r, o r fro m  

I Pa rt  o f an area o f  w a r to  an o the r fo r  com- 
*  1Ve Purposes, w o u ld , I  th in k ,  be a w a rlik e

°Peration.”
pr ? a<Ihere to  th a t  op in ion , and I  th in k  the  
, ' nc'Ple applies to  th e  carriage o f wagons, 
* fu u u itio n , guns, o r o th e r m a te ria l th in gs  
fo r^ L ^  t0  an<i  d ischarged a t a p a r tic u la r  place 
t l i  Purpose o f be ing used b y  th e  forces o f 
wlp i ' lo w n  op e ra ting  in  a fie ld  o f ac tio n  in  
th  • ^ le iu u d in g  place is s itua ted , in  a tta c k in g  
his11 enemy> ° r  de fend ing themselves against 
a n , affu cks . I  th in k  th e  words “ a t ta c k in g ”  
tah defend ing ”  in  th is  sentence m us t be 
t i ] - en f °  inc lude  the  p ro v id in g  o f a n c illa ry  
W h^^S S,Ich  as beds to  lie  on, o r food to  eat, 

a re necessary to  f i t  the  com batan ts  fo r  
f fa c k  and defence.

S ir Joh n  S im on m ost ingen ious ly  argued th a t  
the  words “  w a r base ”  as used in  th e  fo llo w in g  
passage o f the  case s ta ted  : “  She (the  B o n 
vilston) was under re q u is itio n  b y  the  B r it is h  
G overnm en t and was c a rry in g  am bulance 
wagons and o th e r G overnm en t stores from  one 
w a r base (M udros) to  ano the r w a r base (A le x 
an d ria ) ”  ind ica ted  w ith  su ffic ien t clearness the  

■ purposes these th in g s  fu lf i l a t th e  place from  
w h ich  th e y  were taken , and those th e y  were 
designed and in tended to  fu lf i l  a t the  place to  
w h ich  th e y  were carried . F o r th e  purposes o f 
th is  a rgum en t he d is tingu ished  between a 
“  w a r base ”  and a “  base o f  s u p p ly .”  A  base 
o f supp ly , he said, is a place..where w a r stores 
are accum ula ted and preserved ready to  be 
d raw n  upon when occasion m a y  requ ire  fo r  the  
needs o f the  w a r ; b u t i t  m ay be fa r  d is ta n t 
fro m  th e  fie ld  o f w ar. I n  th a t  sense the  stores 
in  Lond on  and elsewhere in  th is  c o u n try  con
ta in in g  clothes and boots, rifles and a m m u n i
t io n , &c., were in  the  G reat W a r bases o f supp ly , 
b u t he said, as I  understood h im , th a t  a “  w a r 
base ”  m ean t a place w ith  w h ich  the  com bative  
forces a c tu a lly  c a rry in g  on the  w a r were, as i t  
were, in  touch , th a t  i t  was a place so near to  the  
f ig h tin g  lines th a t  the  goods collected there 
cou ld  be made ava ilab le  to  sup p ly  the  d a ily  
needs o f the  com ba tive  forces, w ha teve r p o s ition  
th e y  m ig h t h o ld  o r occupy in  th e  whole fie ld  o f 
w ar. I t  was a place to  w h ich  n o th in g  was 
b ro u g h t n o t deemed to  be necessary to  supp ly  
these needs.

I f  th a t  be so, th e n  i t  m ay  fa ir ly  be in fe rred  
th a t  e v e ry th in g  b ro u g h t to  such a base is 
dedicated to  the  use I  have m en tioned, and is 
b ro u g h t there  fo r  the  purpose o f be ing a v a il
ab le fo r  th a t  use.

I  have th o u g h t m uch over th is  a rgum ent, 
and have come to  the  conclusion th a t  i t  is 
sound and m a y  be acted upon w ith  sa fe ty. In  
m y  op in ion , the re fore , the  respondents have 
been enabled b y  re ly in g  on these words “  w a r 
base ”  to  discharge th e  burden o f  p ro o f th a t  la y  
upon the m . I  th in k  th e y  established th a t  the  
voyage o f th e  B onvilston  fro m  M udros to  
A le xa n d ria  was a w a rlike  opera tion , th a t  i t  was 
the  p ro x im a te  cause o f co llis ion , and th a t  the  
appeal fa ils  and should be dism issed w ith  
costs.

L o rd  Sumner.—W hen the  Geelong and the  
Bonvilston  came in to  co llis ion , b o th  ships were 
n a v ig a tin g  a t best speed a t n ig h t w ith o u t 
lig h ts  under im p e ra tive  A d m ira lty  orders, and 
the  Geelong, ha v in g  the  Bonvilston  on her s ta r
board hand, was the  g ive -w ay ship. S ir Samuel 
E vans, P ., however, found  th a t  n e ith e r ship 
was g u ilty  o f negligence, and th is  f in d in g  is 
accepted. The o n ly  cause o f th e  co llis ion , 
the re fore , was th a t  the  Geelong d id  n o t g ive  
w ay and so avo id  the  co llis ion , because the 
Bonvilston  had made he rse lf in v is ib le , She was 
c a rry in g  G overnm en t p ro p e rty , so described as 
to  show th a t,  p r im d  facie , i t  was m a te ria l o f  w ar, 
transp o rted  fro m  one “  w a r base ”  to  ano the r 
“  w a r base ”  bo th  in  the  L e v a n t, and was do ing 
so w ith  lig h ts  o u t fo r  fear o f  enem y subm arines. 
This, op e ra tion  was th e  d ire c t cause o f the
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co llis ion . The question  is w he the r i t  was “  w a r
lik e  ”  w ith in  the  agreed effect o f  the  c o n tra c t.

H a d  th is  case been th e  f irs t  o f  its  class to  be 
decided, ins tead  o f  be ing the  la te s t, I  can 
unders tand th a t  some d iff ic u lty  m ig h t have 
been fe lt  in  saying th a t  the  op e ra tion  was w a r
lik e , fo r  in  its e lf  i t  was peaceable enough. I t  
was unaggressive ; i t  was un ob tru s ive , n o t to  
say fu r t iv e  ; and the  Bonviluton  w ou ld  have 
behaved in  e x a c tly  th e  same w a y , i f  she had 
been c a rry in g  a p u re ly  com m ercia l cargo 
between exc lus ive ly  m e rca n tile  po rts . T he  
d if f ic u lty  is to  d is ting u ish  th is  case, i f  n o t from  
previous decisions, fo r  none q u ite  cover the  
p o in t, a t  least fro m  d ic ta  m ore o r less closely 
in v o lv e d  in  them .

I t  is n o t q u ite  sa tis fa c to ry  to  say th a t,  i f  the  
ope ra tion  o f c a rry in g  troops w o u ld  be w a rlike , 
a t an y  ra te  w hen th e y  are in  f ig h tin g  t r im ,  the  
ope ra tion  m us t be also w a rlik e  in  c a rry in g  one 
o r m ore o f those appurtenances w ith o u t w h ich  
i t  w o u ld  be in hu m an  to  send the m  in to  b a ttle . 
T h is  is, a f te r  a ll, o n ly  an argument: from  ana logy, 
and ana logy is o fte n  deceptive.

“  W a rlik e  opera tions ”  is an expression 
de lib e ra te ly  w ide, and , in c id e n ta lly , ra th e r 
vague, b u t i t  has been he ld  th a t  a mere opera tion  
d u rin g  w a r is n o t w a rlik e , i f  i t  is n o t also an 
op e ra tion  o f w a r. On the  o th e r hand , w h a t is 
m ore lik e  w a r th a n  do ing  w ith  the  indispensable 
equ ipm en ts  o f  an a rm y  such th in g s  as have to  
be done, in  o rd e r th a t  the  a rm y  m a y  its e lf  
engage th e  enem y w ith  p ro pe r p ro v is io n  fo r 
those w ho fa l l  ? I  th in k  th a t  the  rea l question is, 
w he the r th e  learned a rb it ra to r  fou nd  the  facts 
s u ffic ie n tly  to  b r in g  the  case w ith in  th is  con
s ide ra tion , when he said “  she was under 
re q u is itio n  b y  th e  B r it is h  G overnm en t and was 
c a rry in g  am bulance wagons and o th e r G overn
m e n t stores fro m  one w a r base (M udros) to  
an o the r w a r base (A le xa n d ria ).”

I t  is c e rta in ly  le g itim a te  to  consider w h a t is 
im p lie d  in  th is  fin d in g  as w e ll as w h a t is 
expressed in  i t .  “  W a r base ”  is a te rm  w h ich  
the  special case does n o t define. I  d o u b t i f  i t  
has a d e fin itio n  fo r  th e  present purposes. A  
w a r base is e v id e n tly  a place used fo r  ce rta in  
purposes o f m il i ta r y  sup p ly  in  a t im e  and in  an 
area o f w a r. The te rm  is an a d m in is tra t iv e  
one and, w h a teve r i t  m ay connote in  a te x t 
book on the  th e o ry  o f  w a r, in  p rac tice  i t  is 
s im p ly  the  place chosen b y  the  com peten t 
m il i ta r y  a u th o r ity  on w h ich  to  base o ther 
opera tions o f  w a r. A  place is, the re fore , n o t a 
w a r base, because na tu re  made i t  so, o r ow ing  to  
th e  fitness o f th in gs , b u t because those d ire c tin g  
the  w a r chose i t  fo r  th a t  purpose. I  th in k  th a t  
a c o u rt o f  la w  m a y  w ith  p ro p r ie ty , and I  hope 
w ith  su b s ta n tia l c o n fo rm ity  to  th e  fa c t, p re 
sume, t i l l  th e  c o n tra ry  is shown, th a t  G overn
m en t m a te ria l o f  w a r is n o t id ly  sh ifte d  fro m  
w a r base to  w a r base, o r tra n sp o rte d  a t  g reat 
cost o therw ise th a n  fo r  w a r purposes. I f  so, i t  
seems to  m e to  be im p lic i t  in  th e  facts found , 
th a t  th is  tra n s p o rta t io n  o f these stores was a 
w a rlik e  ope ra tion . T h is  appears to  have been 
th e  v ie w  o f S c ru tton , L .J . ,  and, sub ject to  some 
com m ent on th e  language w h ich  he used, i t  was

th e  v ie w  o f B a ilhac lie , J . also. The learned 
judge  says : “  i f  i t  be a w a rlik e  ope ra tion  to  take  
troops fro m  one place to  ano the r, I  am  unable 
to  see m yse lf th a t  i t  is n o t e q ua lly  a w a rlik e  
ope ra tion  to  take  o th e r m u n itio n s  o f w a r—  
am bulance wagons fo r  th e  use o f wounded 
soldiers— to  take  those th in g s  fro m  one place 
to  a n o th e r.”  I  do n o t th in k  th a t  the  learned 
judge m ea n t to  say, a t an y  ra te  w ith  reference 
to  the  tra n s p o rt o f cha tte ls , th a t  tra n s p o rt o f 
m u n itio n s  o f w a r fro m  an y  place to  an y  o th e r 
place is necessarily a w a rlike  opera tion . Possi
b ly  the re  m a y  he some difference in  f l ic  case o f 
the  tra n s p o rt o f troops, o f w h ich  i t  m ay  be said 
th a t  an y  tra n s p o rta t io n  o f them  in  t im e  o f 
w a r is w a rlike , b u t in  the  case o f  cha tte ls , I  
assume th a t  h is re m a rk  was in tended to  be 
d irec ted  to  the  case in  hand  as fou nd  in  the  
special case.

The o b je c tion  is m ade, th a t  some connection 
m us t be shown between the  voyage w ith  its  
te rm in i on the  one hand and th e  cha tte ls  tra n s 
p o rte d  on the  o th e r, and th a t,  i f  th is  is n o t 
shown, th e  c la im a n t has n o t p roved  h is case. 
I f ,  fo r  exam ple, th e  G overnm en t p ro p e rty  was 
n e ith e r taken  on board  a t M udros n o r was 
in tended  to  be discharged a t A le x a n d ria  ; i f  i t  
had never belonged to  the  M udros stock and 
was n o t to  be long to  the  A le xa n d ria  stock, then  
t i ie  tra n s p o rt fro m  w a r base to  w a r base was 
p u re ly  fo r tu ito u s  and had no connection w ith  the  
p ro p e rty  transp orted , a t least none w h ich  w ou ld  
co lou r th e  tra n s p o rta tio n  w ith  the  q u a lity  o f 
being a w a rlike  opera tion . In  ce rta in  c irc u m 
stances i t  m ay be th a t  th is  ob je c tion  w ou ld  be 
v a lid . I f  the  stores had been shipped in  E ng land  
fo r  H o n g  K on g , and the  calls a t M udros and a t 
A le xa n d ria  had been made fo r sh ip ’ s purposes 
o r in  connection  w ith  o th e r cargo, so th a t  th e y  
were mere inc iden ts  in  a pro longed voyage, o r i f  
the  goods form ed b u t a sm all p a r t  o f the  lad ing  
o f th e  sh ip , w h ich  otherw ise consisted o f 
o rd in a ry  m erchandise, d iffe re n t considerations, I  
dare say, w o u ld  arise. I t  seems to  me, how 
ever, th a t  we should be im p u tin g  to  the  learned 
a rb it ra to r  a fin d in g  e q ua lly  irre le v a n t and m is 
leading, unless we read i t  as im p ly in g  a m a te ria l 
connection between the  te rm in i o f the  voyage 
and th e  ob je c t and cha racter o f the  tra n sp o rta 
t io n . I  can have no d o u b t m yse lf th a t  his 
f in d in g  means th a t,  fo r  good reasons connected 
w ith  th e  w a r, th e  m il i ta ry  a u th o ritie s  in  the 
course o f  th e ir  d u ty  depleted a stock a t one war- 
base w ith  the  ob je c t o f increasing th a t  a t 
ano the r, where p resum ab ly  i t  w o u ld  be o f m ore 
use fo r  the  m il i ta r y  purpose fo r  w h ich  i t  was 
p r im a r ily  designed.

I t  is fu r th e r  suggested th a t  the  C ourt o f 
A ppea l considered the  find ings o f the  a rb itra to r  
in su ffic ie n t in  themselves to  w a rra n t the  con
clusions d raw n  b y  B a ilhac lie , J ., w ith o u t the  
in tro d u c tio n  o f facts, w h ich  had n o t been found 
b u t w h ich  m ig h t be supp lied  on appeal by 
ta k in g  w h a t is ca lled ju d ic ia l no tice  o f them . 
These fac ts  appear to  have been (1) th a t  the  
voyage o f th e  Bonvilston  synchronised w ith  the  
evacua tion  o f th e  Dardanelles, and (2) th a t  
M udros was so in t im a te ly  connected w ith  the
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operations in  the  Dardanelles, th a t  the  evacua
tion  o f stores fro m  M udros m ig h t be regarded as 
Part o f the  evacua tion  o f some o f th e  positions 
ln  the  G a llip o li Peninsula.

To requ ire  th a t  a judge  should a ffec t a 
(;*°istered ignorance o f fac ts  w h ich  eve ry  o th e r 
n ian in  c o u rt is fu l ly  aware of, and should in s is t 
°n  hav ing  p ro o f on oa th  o f th a t,  w h ich , as a m an 

. the  w o rld , he knows a lready  b e tte r th a n  any 
f itn e s s  can te ll h im , m ay  easily become pedantic  
«Hid fu t ile .  Least o f a ll w ou ld  i t  be possible 
0 requ ire  th is  detached and b lin d fo ld  a tt itu d e  
owards facts, w h ich  th e  course o f the  la te  W a r 
*as b u rn t  in to  the  m em ories o f us a ll. I t  does 

^o t, however, seem to  me, as a t present advised, 
ha t th e  m o n th  and da y  a t o r ab ou t w h ich  a 

P a rticu la r m il i ta r y  m ovem en t was carried  ou t, 
pF th a t  th e  existence between th e  G a llip o li 

< n insu la  and M udros B a y  o f th e  re la tio n  o f 
active f ro n t  to  sup p ly  base, are m a tte rs  as to  
w h ich eve rybody can be deemed to  be fu l ly  and 
Accurate ly in fo rm ed  o r o f w h ich  judges can be 
required, in  the  legal sense o f th e  words, to  take  
Judicia l no tice  ; s t i l l  less is the  fa c t— w h ich  is a 
'n a tte r  o f exp e rt m il i ta ry  t ra in in g — th a t,  in  such 
|l re la tio n  and abou t such a tim e , the  s im u l- 
aneous rem ova l o f such th in gs  as am bulance 

" ’Ago ns fro m  th e  base w o u ld  have any 
P a rticu la r connection  w ith  the  opera tions go ing 
h° '  ward a t th e  ac tive  fro n t. A t  a n y  ra te , I  
>ave n o t found  an y  a u th o r ity  w h ich  goes 
ear ly  so fa r, and the re  are m an y  w h ich , 
a rp ris iug  as th e y  are in  an y  case, w ou ld  be 

■l  isu rd , i f  the  ru le  re a lly  w e n t to  th is  ex te n t.
1 do no t, however, th in k  th a t  th is  is a tru e  

., se ° f  ta k in g  ju d ic ia l no tice , fo r  th a t  invo lves 
a t, a t  th e  stage when evidence o f  m a te ria l 
cts can be p ro p e rly  received, ce rta in  facts m ay 

® deemed to  be established, a lth ou gh  n o t 
}. 0yed b y  sworn te s tim o n y , o r b y  the  produc- 

f.,n> ° u t  o f th e  p rope r custody, o f docum ents, 
Uch speak fo r themselves. J u d ic ia l no tice  

^ ers to  facts, w h ich  a judge  can be called upon 
0 receive and to  ac t upon, e ith e r fro m  his 

s neral know ledge o f them , o r fro m  in qu ir ie s  to  
e made b y  h im se lf fo r  h is own in fo rm a tio n  
om sources to  w h ich  i t  is p rope r fo r  h im  to  

• e r- I n  the  present case the  o p p o rtu n ity  fo r  
reducing new evidence had passed. The 

jl ie s t io n  was one o f law , nam ely , w h a t was 
arlv  ' ° i t  111 t l  i c facts s ta ted  b y  the  learned 
! *tra to r, who was th e  judge  o f fac t, selected 
q the  pa rties . As i t  seems to  me, a ll th a t  the  
,■'" ."  t  o f  A ppea l ob ta ined  b y  n o tic in g  h is to rica l 
th  ' ' w he the r fro m  general reco llec tion  o r from  

0 reP ° r t  ° t  the  case o f The St. Oswald, was
h .1UaHy to  be g o t b y  considering th a t  th is  
on risPortn t io n  to o k  place in  t im e  o f w a r fro m  
boti Wai *,ase ”  to  an o the r “  w a r base,”  
a n ‘ s itua ted  in  the  E aste rn  M ed iterranean, 

bo th  m ore o r less in fested b y  enem y sub- 
drmes, and re ferred to  a rtic les, w h ich  are n o t 

arem a ii,y  subjects o f o rd in a ry  commerce, b u t 
t io  n a tu ra l*y p ro v id ed  fo r  use in  w a rlik e  opera
. as, a t an y  ra te , when th e y  are a t a w a r base. 
f ,anrt

in  the  absence o f any co n tra d ic tio n
s° . and w ith o u t m ore, I  th in k  i t  is r ig h t  to, ana w 

th a t  ir
r  M od ifica tio n  o f  these facts, th is  transp o rta - 

v <m. X V I . N . S

t io n  its e lf  was a w a rlike  opera tion  also. Those 
w ho carried  i t  o u t were n o t indeed com 
ba tan ts , b u t th e y  were m in is te rin g  to  com batan t 
needs, and were themselves exposed to  r is k  o f 
a tta c k  and des truc tion  fro m  com batants on 
the  o th e r side. I f  n o t an actua l opera tion  o f 
w ar, th is  was a w a rlike  opera tion , and I  th in k  
i t  fa lls  ou ts ide  the  class w h ich  is p rope rly  
described as being m ere ly  opera tions du ring  
w a r. I  the re fore  th in k  th a t  the  appeal fa ils .

A ppea l dismissed.

S olic ito rs fo r  the  ap pe lla n t, P arker, Garrett, 
and  Co.

S olic ito rs  fo r  the  respondents, Ince, Colt. 
Ince, and Roscoe.

.UuUtcial Comnuttrc of tijr pribg Council

Wednesday, J u ly  5, 1922.
(Before Lo rds  Sumner, Parmoor, Wrenbury, 

and S ir Arthur Ciianneli,.) 
AtychideIs v. Secretary of State for 

India ; The Kara Deniz. (a)
O N  A P P E A L  F R O M  T H E  H IG H  C O U R T  O F  B O M B A Y  

I N  p r i z e .

P rize— S h ip — Owner resid ing and carry ing  on 
business in  enemy state— N atu ra lised  in  neutra l 
state— S h ip  documented as enemy sh ip—  
Seizure— Condemnation as prize.

The owner o f the K .  D . was born in  Turkey, and  
resided and carried on business in  Turkey. 
H e had been natura lised as a P ers ian subject 
about the year 1912. The K .  D ., shortly before 
the outbreak o f w ar between the U n ited  K ingdom  
and Turkey, entered the p o rt o f Bombay f ly in g  
T u rk ish  colours, and documented as a T u rk ish  
ship. Shortly  afterwards she hoisted neutra l 
colours. On the outbreak o f roar between 
th is country and Turkey, while the owner was 
at the Piraeus, the K .  D . was seized at Bombay 
and condemned as la w fu l prize.

H e ld, that the K .  D . m ust be regarded as an  
enemy ship, and that she was r ig h tly  condemned.

Decision o f the H ig h  Court at Bombay in  P rize  
affirmed.

Appeal b y  th e  c la im a n t fro m  a ju d g m e n t and 
decree o f M acleod, C.J. b y  w h ich  the  steamship, 
the  K a ra  Deniz, was condem ned as good and 
la w fu l prize, th e  ground o f condem nation being 
th a t  her owner, the  appe llan t, had a t a ll tim es 
m a te ria l a com m ercia l dom ic ile  in  T u rkey , 
and th a t  the  vessel, tho ugh  fly in g , and e n title d  
to  f ly , the  Persian flag, m ust be trea te d  as an 
enemy vessel.

The appe llan t, Socrates A tych ides , was b y  
parentage an o rtho do x  Greek C hris tian . He 
was born  in  C onstantinople , and was o rd in a r ily  
resident the re  t i l l  the  year 191-1. In  th e  year 
1911 he, w h ile  co n tin u in g  to  reside' in  Con
s tan tinop le , became a Persian sub ject, the

(a ) R e p o rte d  b y  W . C. S/.n ij f o iu ). B sq ., B a rr is te r -a t -  
Luw.

G
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im m edia te  purpose o f such change o f n a tio n a lity  
being to  free his ch ild ren  fro m  the  o b lig a tio n  
to  serve in  the  T u rk is h  a rm y . Persian law  
pe rm its  na tion a lisa tio n  w ith o u t residence in  
Persia. H e carried  on business as a shipowner 
in  C onstantinople , in  w h ich  business he had 
been engaged fo r upw ards o f ten  years, and 
was the  owner, o r p a r t owner, o f seven steam 
ships. These vessels a ll flew  the Persian flag, 
and were nam ed a fte r  tow ns in  Persia, th e ir  
p o r t o f reg is try  being B un de r Abbas. They 
were ch ie fly  em ployed in  trade  between 
B a toum  and C onstan tinop le , and, am ong o the r 
th ings , carried  m ails  fo r th e  Russian G overn
m ent ; th e y  also carried  p ilg r im s  to  Jeddah. 
The a p pe lla n t had a p a rtn e r in  his business, 
one B ach ra to , a Greek, and th e  pa rtne rsh ip  
managed th e  business o f the  ships. There 
were T u rk is h  and G erm an shareholders in  
m ost o f the  ships, b u t as regards the  K a ra  
lie n iz , the  a p pe lla n t, when he b o ug h t her, 
purchased her fo r  h im se lf, and the re  were no 
o th e r shareholders in  her.

M irz a  K h a n  fo r  the  appe llan t.
S ir Leslie Scott (S.-G .) and H on . G. Lawrence 

fo r the  respondent, were n o t ca lled upon.
T h e ir Lo rdsh ips ’ ju d g m e n t was de livered by
L o rd  Sumner.— A lth o u g h  th e ir  Lo rdsh ips  

do n o t f in d  i t  necessary to  ca ll upon  the  Crown 
fo r any a rgum ent, th e y  m us t n o t be understood 
to  cast the  sm allest s lig h t upon th e  a rgum ent 
w h ich  has been advanced to  the m  on beha lf 
o f the  ap pe lla n t in  so do ing. Indeed, th e y  w ish 
to  say th a t  g reat assistance has been rendered 
to  them  b y  th e  b re v ity ,  th e  clearness, and the  
good ju d g m e n t w h ich  counsel fo r  the  appe llan t 
has displayed on b e ha lf o f  h is c lie n t ; b u t th e ir  
Lo rdsh ips have come to  the  conclusion th a t  
the re  is no ground  made o u t upon w h ich  th e y  
can in te rfe re  w ith  the  condem nation  w h ich  was 
pronounced in  the  c o u rt below.

The case is a c la im  in  prize fo r the  condem na
t io n  o f th e  K a ra  Deniz. I t  has been heard on 
tw o  occasions. On th e  firs t,  the  learned judge 
fou nd  th a t  th e  fo rm a litie s  o f the  trans fe r to  
the  c la im a n t appeared to  be com plete ; b u t 
he had doub ts, w h ich  the  circum stances 
c e rta in ly  seem to  have w a rran te d , w hethe r 
the  transa c tion  m ig h t n o t have been a co llusive 
one entered in to  fo r  the  purpose o f assisting 
the  T u rk is h  G overnm ent, the n  an enem y o f 
H is  M a jes ty , and acco rd ing ly  th e  case was 
ad journed  to  g ive th e  c la im a n t the  o p p o rtu n ity  
o f ca llin g  fu r th e r  evidence upon th a t  p o in t. 
Subsequently th e  case came on again, and a 
decree o f condem nation  was pronounced upon 
the  ground th a t  the  c la im a n t had, a t th e  tim e  
o f th e  cap tu re  and con tinu ou s ly  the re a fte r, 
a com m ercia l dom ic ile  in  C onstan tinop le , and 
th a t  he had never fo rm ed any in te n t io n , no r 
take n  any steps, w h ich  had the  effect o f 
d ives tin g  h im  o f th a t  com m ercia l dom ic ile  and 
ad op ting  some o the r. I f  the  decision th a t  he 
had n o t done so, and had there fore  reta ined 
his T u rk ish  com m ercia l dom ic ile , was correct, 
i t  is n o t contended before th e ir  Lo rdsh ips  th a t  
th e  condem nation was n o t p ro p e rly  pronounced.

The question  is one o f fa c t, and depended 
in  th e  f irs t  instance upon  th e  evidence g iven 
as to  the  acts and in te n tio n s  o f the  c la im an t. 
H e  was b y  race a Greek. H e  was a m em ber o f 
the  o rth o d o x  Greek C hurch, b u t  was bo rn  in  
C onstan tinop le  a T u rk is h  sub ject. A b o u t three 
years before th e  w a r he had been na tu ra lised  
as a Persian sub ject, b u t he con tinued  to  c a rry  
on his business in  C onstan tinop le  as before. In  
p a rtn e rsh ip  w ith  a T u rk is h  sub ject, he traded  
as a m anager o f sh ipp ing  ; and in  co-ownership, 
sometimes w ith  T u rk s  and sometimes w ith  
Germ ans, and in  one o r tw o  cases w ith o u t any 
co-owners, he was ow ner o f a num ber o f vessels 
tra d in g  p r in c ip a lly  in  th e  B la ck  Sea, where th e y  
carried  th e  Russian m ails , and th ro u g h  the  
Suez Canal and dow n the  R ed Sea, where th e y  
engaged in  the  p ilg r im  tra ff ic  to  Mecca. T h is  
business he carried  on up  to  th e  ve ry  eve o f 
the  ou tb reak  o f the  w a r between T u rk e y  and 
G reat B r ita in .  l i e  happened then  to  be in  the  
Piraeus in  consequence o f some tro u b le  in to  
w h ich  one o f his vessels, the  Teheran, had got. 
The im m inence o f w a r m us t have been obvious 
to  h im , as i t  was to  eve rybody else, because 
his vessels had been em ployed in  tra n sp o rtin g  
troops fo r the  T u rk is h  G overnm ent, a service 
w h ich  th e y  had rendered in  t im e  o f peace fo r 
some years, b u t now  were ca lled on to  render 
upon an exce p tio na lly  large scale.

In  the  a u tum n  o f 1014 m ines had been la id  
in  the  Dardanelles, the  tra ff ic  th ro u g h  the 
S tra its  was no longer conducted in  the  o rd in a ry  
mode o f tim es o f peace, and i t  cou ld  h a rd ly  
have been a surprise to  h im  when, a t the  
P ine us, he learned th a t  w ar had fo rm a lly  begun. 
H e to o k  an ea rly  o p p o rtu n ity  o f rem oving  
fro m  the  im m ed ia te  area o f w a r his w ife  and 
ch ild re n , and b ro u g h t the m  to  th e  Piraeus. H is  
T u rk is h  pa rtners  he le f t  in  C onstantinople . 
H is  m a te ria l in te rests were the re , because his 
ships, except th e  Teheran and the  K a ra  Deniz, 
were in  the  hands o f the  T u rk is h  G overnm en t ; 
and his unde rtak ings  there fore  con tinued  as 
before in  C onstan tinople , a lthough  th e y  were 
seriously ham pered, and perhaps b ro u g h t to  a 
s ta n d s till b y  th e  w a r. H e  n e x t devoted 
h im se lf to  th e  fo rtunes o f the  K a ra  Deniz, 
w h ich  he h a d  b o ug h t in  th e  p rev ious A ugust. 
I t  m ay be assumed fo r  present purposes th a t 
e ve ry th in g  connected w ith  the  purchase was 
done in  good fa ith  ; b u t she was a vessel a t 
th a t  t im e  on passage eastwards, and reached 
B om b ay  before the  c la im a n t had been able 
to  com m unicate w ith  the  cap ta in  fo r  the  
purpose o f ta k in g  the  fo rm a l steps necessary 
to  change her flag and to  establish her as a 
Persian vessel. She reached B om bay fly in g  
the  T u rk is h  flag, under the  com m and o f a 
T u rk is h  cap ta in , w ith  a T u rk is h  crew ; she had 
no reg is ter on board , b u t in  o th e r respects 
she was docum ented as a T u rk is h  vessel. The 
c la im a n t acco rd ing ly  w en t to  B om bay h im se lf 
fo r  th e  purpose o f t ry in g  to  te rm in a te  her s tay 
a t B om bay, fo r  the  au th o ritie s  insisted th a t,  
before the  change o f ow nership cou ld be recog
nised, the  reg is ter m ust be produced and p u t 
in to  regu lar order. H is  in te n tio n  was to
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fo rw ard  the  vessel to  a des tina tion , w h ich  lie 
says had been prearranged— Busra.

U nder these circum stances the  burden o f 
Proof was upon  h im  to  sa tis fy  the  learned judge 
J-hat the  com m ercia l T u rk is h  dom ic ile , w h ich  he 
had c e rta in ly  re ta ined  up to  the  tim e  when 
'var broke o u t, had been alte red. H e m ig h t 
have sta ted th a t  i t  was h is in te n tio n  d e fin ite ly  

g ive i t  up , and n o t to  resume business in  
C onstantinople a t a ll. As to  th a t,  he made 
statem ents in  evidence before the  learned judge 
'vhich nega tived any such in te n tio n , because 
he said in  cross-exam ination : “  I  sha ll go back 
as soon as th e  Dardanelles are open. I t  is 
•n im a te ria l to  me w he the r w ar is go ing on or 
hot. I  Wa n t to  go to  look  a fte r  m y  business.
1 was a fra id  o f the  safe ty o f m y  w ife  and fa m ily , 
as the y  were Greeks.”  I t  is tru e  th a t  in  re 
exam ination  he said : “  I  do n o t w a n t to  trade  
there w h ile  w a r continues. I f  I  g o t to  Con
stan tinop le  I  w o u ld  t r y  and get m y  ships to  
f  1 ranis ”  ; and i t  is suggested th a t  w h a t he 
rea lly  m eant was th a t  lie  expected th a t  ve ry  
sho rtly , n o t o n ly  w o u ld  C onstan tinople be in  
the hands o f the  B r it is h  forces, b u t a p pa ren tly  
Would have been annexed to  the  B r it is h  E m p ire , 
U11d have become a B r it is h  possession. N o 
grounds are shown fo r  so fa r-reach ing  an 
■rnticipation as th a t  ; b u t, a t  any ra te , he gave 
„his evidence before the  learned judge, who 
°rn ied  his ow n op in ion  as to  i t .  Cogent 

grounds w ou ld  be needed to  a lte r th e  conclusion 
Prawn b y  h im  fro m  th e  o ra l evidence w h ich  
he ap pe lla n t gave, in  sp ite  o f the  fa c t th a t  he 

sPoke Greek, and th a t  i t  seems d o u b tfu l 
w hether the  in te rp re te r th o ro u g h ly  understood 

reek, w h ile  th e  c o u rt d id  no t, a t an y  ra te , 
Profess to  unders tand th a t  language. E v e ry  
aef o f M r. A tych ides  a t the  tim e  was consistent 
Wdh the  in te n tio n  to  re ta in  his com m ercia l 

ornieile a t C onstan tinople , and is incons is ten t 
With any in te n tio n  to  d ives t h im se lf o f i t .  H e 

his best to  con tinue  the  voyage o f the  
ia ra  Deniz  to  a T u rk is h  p o rt, a lthough  he 

was n o t able to  show th a t  the re  was any 
P a rticu la rly  pressing com m ercia l ob je c t in  
Send ing her to  B usra , where no cargo was 
engaged, where no agent had been appo in ted , 
and where, so fa r  as appears, the re  was no 
rade to  be expected. H e con tinued  to  act 

exactly  as before, so fa r  as th e ir  Lo rdsh ips 
i m ' V ^  m ay be said th a t  the re  was ve ry  

e th a t  he cou ld do w ith  his business in  
Constantinople, he ! >eing in the  P ineus and j 
,Vs ships be ing in  the  hands o f the  T u rk is h  

overnm ent ; b u t s t i l l  th e  m a tte r rested w ith  
■ Irn> and on appeal th e ir  Lo rdsh ips th in k  i t  

''Possible to  dissent fro m  the  conclusion a t 
^  nch the  learned judge  a rrived  in  th a t  state 

. the evidence, nam ely, th a t  the  c la im an t 
, a< n o t discharged the  burden o f p ro o f w h ich  

y Upon h im  o f show ing th a t  he was no longer 
|.°n"m e re ia lly  dom ic iled  in  T u rk e y , as he had 
aeen before. T h a t be ing so, i t  has n o t been 

gued before th e ir  Lo rdsh ips th a t  the  con- 
' ’ '"a t io n  should n o t s tand. j

t  - here were o th e r c la im s raised a t the  f irs t  j 
la ’ the  na tu re  o f w h ich  appears to  have been i

th a t  i t  was contended th a t  the  ship had been 
deta ined by  the  G overnm ent a t B om bay e ither 
w ith o u t legal a u th o r ity  o r in  the  unreasonable 
exercise o f a legal a u th o r ity ,  and under such 
circum stances as to  w a rra n t th e  c la im an t in 
th e  prize proceedings m ak ing  a c la im  fo r 
damages fo r de ten tio n  o f the  vessel. I t  m ay 
be th a t,  i f  the  ship had been released in the  
prize proceedings, he m ig h t have a c la im  fo r 
som eth ing o f the  k in d  ; b u t w h a t c la im  in 
p rize  he cou ld  have as an a lte rn a tive  to  a 
c la im  fo r the  release o f the  vessel, and con
s is te n tly  w ith  her condem nation, does not 
appear.

On the  f irs t  occasion, e ith e r by  arrange
m en t o r in  the  d iscre tion  o f the  learned judge, 
those questions do n o t seem to  have been 
tr ie d  ; on the  second occasion i t  was unneces
sary to  t r y  them  because the  vessel was con
dem ned, and there i t  was conceived th a t  the  
m a tte r ended. I t  has been contended before 
th e ir  Lo rdsh ips  by  counsel fo r th e  appe llan t, 
f irs t  o f a ll, th a t  the re  is such a grievance ; and, 
secondly, th a t  i t  is one upon w h ich  th e ir  
Lo rdsh ips ou gh t to  pass an op in ion  in  the  
a p pe lla n t’s favo u r. I t  is q u ite  clear th a t, 
s it t in g  in  appeal, th e ir  Lo rdsh ips  could n o t 
investiga te  th is  m a tte r  fo r the  purpose o f 
g iv in g  a decision themselves i f  i t  was never 
passed upon a t B om bay before a c o u rt there, 
and a fte r  p rope r exa m in a tion  o f the  facts in 
co u rt ; and th e ir  Lo rdsh ips are c lea rly  o f 
op in ion  th a t  no g round w ha teve r has been 
made o u t fo r  g iv in g  the  ap pe lla n t any re lie f 
in  th a t  connection . I f  he has any such righ ts , 
he should prosecute them  in  B om bay. T h e ir 
Lo rdsh ips are ve ry  fa r  from  encouraging any 
supposition  th a t  he has such rig h ts . Counsel 
fra n k ly  a d m itte d  th a t  the  case m ust be, n o t 
th a t  the re  was illega l behav iou r on the  p a rt 
o f the  p o r t  offic ia ls, b u t th a t  th e y  acted 
unreasonably in  exercis ing legal r ig h ts  fo r  a 
long tim e , instead o f accepting the  representa
t io n  d ip lo m a tic a lly  made on beha lf o f  the 
c la im a n t ; and i t  was contended th a t  the  ob ject 
was the  in d ire c t one o f g e ttin g  an o p p o rtu n ity  
o f condem ning a Persian vessel as T u rk is h , i f  
w a r should break o u t between G reat B r ita in  
and T u rk e y . A  charge o f bad fa ith  lik e  th a t, 
w h ich  has never been investiga ted , s t i l l  less 
supported, is one as to  w h ich  i t  is unnecessary 
to  say a n y th in g  fu rth e r.

T h e ir Lo rdsh ips  there fore  th in k  th a t  there 
is no g round w ha teve r fo r  in te rfe r in g  w ith  the  
condem nation  pronounced by th e  C h ie f Justice  
o f B om bay, and th e y  w ill h u m b ly  advise H is  
M a jes ty  th a t  the  appeal should be dismissed
w ith  costs. . . . .  ,

A ppea l dismissed.

S olic ito rs  fo r  the  ap pe lla n t, P . Canning.
S o lic ito r fo r  the  respondent. Treasury  

S olic ito r.
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Nov. 17, 20, 21, 1922, and J a n . 23, 1923.
(Before Lo rds  Haldane, Shaw, Parmoor, 

Wrenbury, and Carson.)

Corporation of the Royal Exchange 
Assurance (of London) and another v . 
Kingsley Navigation Company Limited, (a)

O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  O F  
B R IT IS H  C O L U M B IA .

Canada (B r it is h  Colum bia)— S h ip— Loss by f ire  
— Destruction o f cargo— B i l l  o f lad ing—  
Exem ptions— Unseaworthiness— Onus o f p ro o f 
— W ater Carriage o f Goods A c t 1919 (9 <fc 10 
Edw . 7, c. 61), ss. 4 and  7.

The Canada W ater Carriage o f Goods A c t 1919, 
by sect. 4 renders any clause, covenant, or agree
ment illega l, n u ll,  and o f no effect, which  
pu rpo rts  to relieve the owner, charterer, or agent 
o f any sh ip , fro m  obligations to exercise due 
diligence to make and keep the sh ip  seaworthy.

Sect. 6 protects the owners o f a sh ip  who exercises 
due diligence to make the sh ip  in  a l l respects 
seaworthy, against respons ib ility  fo r  loss or 
damage resu lting  fro m  fa u lts  or errors in  
navigation , or in  the management o f the ship, 
or fro m  latent defect.

B y  sect. 7, “  The sh ip , the owner, charterer, 
agent, or master sha ll not be held liable fo r  loss 
a ris in g  fro m  f ire  . . .  or fo r  loss a ris in g  
w ithou t the ir actual fa u lt  o r p r iv ity  or w ithou t 
the fa u lt  o r neglect o f the ir agents, servants, or 
employees.”

A  cargo o f lim e was shipped on board a barge 
belonging to the respondents. On the voyage 
the barge, ow ing to her unseaworthy condi
tion , began to leak, w ith  the result that the 
water f lo w in g  in  caused a combustion o f the 
lim e, and the vessel was set on f ire  and the cargo 
destroyed. The cargo was shipped under a b i l l 
o f lad ing which contained the fo llo w in g  term : 
“  Shipm ent covered by th is  b i l l  o f lad ing  is  
subject to a l l the terms and p rov is ions o f and to 
a ll the exemptions fro m  l ia b i l ity  contained in  
the . .  . W ater Carriage o f Goods Act.
T h is  b i l l  o f lad ing  and a ll matters a ris ing  
thereunder shall be subject to and be in te r
preted according to the law  o f E ng land  in  so fa r  
as the same is  not repugnant to the prov is ions o f 
the sa id  A c t.”

H e ld, that i f  a shipowner seeks to escape l ia b i l ity  
on the ground that the loss arose fro m  fire , 
the onus o f showing that the loss d id  arise fro m  
f ire  is  a ffirm ative ly  on h im . The respondents, 
in  order to escape l ia b i l ity  m ust prove that the 
loss arose w ithou t the ir actual fa u lt  or p r iv ity  
or w ithou t the fa u lt  or neglect o f the ir agents, 
servants, or employees. I t  was impossible  
to say upon the evidence that th is loss arose 
w ithou t the fa u lt  or neglect o f the ir general 
manager, who being cognisanto f the unseaworthy 
condition o f the barge sent her to sea w ith  a cargo 
o f lim e. The respondents mere, therefore, not 
entitled to the protection o f the A ct.

L e n n a rd ’s C a rry ing  C om pany L im ite d  v. A s ia tic  
P e tro leum  C om pany L im ite d  (13 A sp. M a r.

(a)  R ep o rte d  b y  Edward J . M . Chaplin, E sq ., B a rr is te r-  
a t-L a w .

La w  Cas. 81 ; 113 L . T . Rep. 195 ; (1915)
A . C. 705) applied.

Decision o f the Court o f A pp ea l o f B r it is h
Colum bia reversed.

A p p e a l  fro m  th e  ju d g m e n t o f the  C o u rt of 
A ppea l o f B r it is h  C o lum bia .

The respondents were a com pany in c o r
po ra ted  under th e  Companies A c t  o f  B r it is h  
C o lum b ia  and  th e y  ca rried  on since 1918 the  
business o f c a rry in g  lim e  fro m  B lu b b e r B ay , 
T exada Is lan d , to  va rious p o in ts  in  B r it is h  
C o lum b ia  and in  th e  U n ite d  States. I n  N o v . 
1920 the  appe llan ts , th e  P ac ific  M ills  L im ite d , 
con tra c ted  to  b u y  fro m  th e  P ac ific  L im e  
C om pany L im ite d  3000 barre ls o f lim e  to  be 
consigned, a t B lu b b e r B a y  on board  a barge 
ca lled th e  Queen C ity  w h ich  belonged to  the  
respondents, to  th e  appe llan ts  a t Ocean F a lls . 
On the  voyage, w h ile  th e  barge was in  to w  o f  a 
tu g . smoke was observed ris in g  fro m  th e  a fte r  
ha tch , and th e  barge and her cargo were com 
p le te ly  b u rn t  and destroyed. The cargo was 
insured w ith  th e  f irs t  nam ed appe llan ts , and 
on the  22nd Dec. 1920 th e y  p a id  to  th e  con
signee the  a m o u n t and to o k  fro m  h im  an 
assignm ent o f th e ir  c la im  aga inst th e  respon
dents. On the  26 th  M ay  1921 the  consignee 
and th e  assurance com pany jo in e d  in  an action  
aga inst th e  respondents to  recover th e  va lue o f 
th e  lim e  w h ich  had been los t. The facts o f the  
case appear fu l ly  fro m  the  ju d g m e n t.

M acdona ld , J . he ld  th a t  th e  im m u n ity  fro m  
l ia b i l i t y  fo r  loss b y  fire  g iven b y  s ta tu te  was n o t 
absolute ; th a t  th e  barge was unseaw orthy, and 
th a t  as the  barge was unseaw orthy  th e  onus o f 
show ing th a t  the  fire  d id  n o t re su lt fro m  the  
unseaworthiness o f  th e  barge was upon  the  
defendants, and th e y  had n o t d ischarged th a t  
o b lig a tio n .

The defendants appealed to  the  C ourt o f 
A ppea l, w ho unan im ou s ly  a llow ed th e  appeal. 
M acdona ld , C .J. and G a llihe r, J . agreed w ith  
M acdona ld , J . on the  co n s tru c tio n  o f the  
s ta tu tes  th a t  th e  im m u n ity  was n o t absolute, 
b u t disagreed w ith  h im  th a t  th e  burden o f 
p ro o f was upon  the  defendants o f show ing th a t  
th e  fire  d id  n o t occur fro m  the  unseaworthiness 
o f  the  barge. M cP h illip s , J . was o f  op in ion  
th a t  the  s ta tu to ry  exe m p tio n  fro m  l ia b i l i t y  fo r  
loss b y  fire  was absolute. H e  also he ld  th a t  the  
alleged unseaworthiness had no connection  w ith  
the  fire , and th a t  the re  was an en tire  absence o f 
evidence th a t  i t  o rig in a ted  fro m  th e  fa u lt  o f  the  
sh ipow ner.

M a r t in  and E be rts , J J .  gave no reasons fo r 
a llo w in g  the  appeal.

The p la in t if fs  appealed.
E . C. M ayers  (o f the  C anadian B a r) fo r 

th e  appe llan ts .— The ju d g m e n t o f th e  learned 
t r ia l  ju dg e  was r ig h t,  and should be a ffirm ed . 
I t  is s u b m itte d  th a t  th e  barge be ing proved  
to  be unseaw orthy  the re  was no exem ption  
fro m  l ia b i l i t y  upon  w h ich  the  sh ipow ner could 
re ly . I n  th e  a lte rn a tiv e , th e  whole burden 
la y  on th e  sh ipow ner o f  p ro v in g  th a t  th e  loss 
occurred w ith o u t his ac tu a l fa u lt  o r p r iv i t y .  A n d  
fu r th e r  i t  is contended th a t  as i t  was proved  th a t
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R*e barge was unseaw orthy, th e  loss o f the  barge 
caused b y  the  unseaworthiness.

Reginald Symes (o f th e  Canadian B a r) fo r  the  
respondents.— The appe llan ts  have no r ig h t  o f 
Action. Sect. 7 o f the  W a te r Carriage o f Goods 
A c t and sect. 964 o f th e  Canada S h ipp ing  A c t 

a com ple te  ba r to  the  ac tio n . The fin d in g  
° f  fa c t b y  th e  t r ia l  judge  a ffirm ed  b y  th e  C ourt 
f> A ppea l th a t  th e  appe llan ts  had n o t p roved  
ha t th e  fire  was caused b y  a n y  unseaw orth i- 

hess o f  th e  barge was r ig h t .  The onus was on 
he appe llan ts  to  show th a t  th e  fire  was 

paused b y  th e  unseaworth iness, and th e y  fa iled  
0 discharge th a t  onus.

A- C. M ayers  in  re p ly , 
i  he fo llo w in g  cases were re ferred to  :

Ley land  S h ip p in g  Com pany L im ite d  v . 
N orw ich  U n io n  F ire  Insurance Society 
L im ite d , 13 Asp. M ar. L a w  Cas. 426 ; 
14 A sp. M a r. L a w  Cas. 4, 258 ; 118 L .  T . 
R ep. 120 ; (1918) A . C. 350 ;

Le nn ar (Vs C a rry ing  Com pany L im ite d  v . 
A s ia tic  Petroleum  Com pany L im ite d , 
12 A sp. M ar. L a w  Cas. 3 8 i ; 13 Asp. 
M ar. L a w  Cas. 81 ; 109 L .  T . R ep. 433 ;
(1914) 1 K .  B . 419 ; 113 L .  T . R ep. 195 ;
(1915) A . C. 705 ;

In g ra m  and Royle L im ite d  v . Services 
M a ritim e s  du T repo rt L im ite d , 12 Asp. 
M ar. L a w  Cas. 295, 387, 493 ; 109 L .  T . 
R ep. 733 ; (1914) 1 K .  B . 541 ;

V irg in ia  C aro lina  Chemical Com pany v . 
N o rfo lk  and N o rth  A m erican  Steam, 
S h ip p in g  Com pany, 12 Asp. M ar. L a w  
Cas. 82, 2 3 3 ; 107 L .  T . R ep . 320 ;
(1912) 1 K .  B . 229 ;

M cFadden Brothers and Co. v . B lue  
S tar L in e  L im ite d , 10 A sp . M a r. L a w  
Cas. 55 ; 93 L . T . R ep. 52 ; (1905) 

„ I K .  B . 697 ;
i'hc Southwark, 191 U . S. R ep. 1 ; 
l 'he W ild cro ft, 201 U . S. R ep. 378 ;
Roxeson v . A tla n tic  T ransport Company 

L im ite d , 9 A sp. M ar. L a w  Cas. 347, 458 ; 
87 L .  T . R ep. 717 ; (1903) 1 K .  B . 114 ; 

Joseph Travers and Sons L im ite d  v . 
Cooper, 12 A sp. M a r. L a w  Cas. 444, 561 ; 
! H  L .  T . R ep. 1088 ; (1915) 1 K .  B .

op in ion  o f  th e ir  Lo rdsh ipswJ h,e considered 
s de live red b y

N o v ^ ia  A a h m o o r .— E a r ly  in  th e  m o n th  o f 
to by ih e  P ac ific  M ills  L im ite d  con trac ted  
:j()0() R om  th e  P ac ific  L im e  C om pany L im ite d , 
0 Cea iJ 're,s lim e , to  be consigned to  the m  a t 
C ity 1 ° n  board  a barge ca lled the  Queen-------------- -- “  " ““ S'-
'len ts I1' lI u ren C ity  belonged to  th e  respon 
• . the  Tr" *
'a rm ted . K in g s le y  N a v ig a tio n  C om pany 
on i ’he barge le f t  B lu b b e r B a y , a p o r t
i°adeHXa-<l f  Is la ruL on th e  10th N o v  1920, 
ash a n 1* 1 3000 barre ls o f lim e , and some soda 
Cove nd Proceeded in  to w  o f a tu g  to  Beaver 
Beav’eran POrt on V a n couver Is la n d , reaching 
the . e on the  H t h  N o v . 1920 a t s ix  in
seven i!r i1,nS- On th e  same m o rn in g  a t 

’ c lock, sm oke was observed ris ing  fro m

the  a fte r  ha tch . The Queen C ity  was tow ed 
aw ay in to  deep w a te r, where she and he r cargo 
were com p le te ly  b u rn t  and  destroyed . The 
P ac ific  M ills  L im ite d  had insured th e  cargo 
w ith  th e  C orpo ra tion  o f  the  R o y a l Exchange 
Assurance, and th a t  com pany p a id  to  th e m  the  
a m o u n t o f the  loss, ta k in g  an assignm ent o f 
th e ir  c la im  aga inst the  K in g s le y  N a v ig a tio n  
C om pany

On th e  26 th  M ay  1921 th e  Assurance 
C om pany and th e  P ac ific  M ills  L im ite d  jo ine d  
in  an ac tio n  aga inst the  respondents to  recover 
th e  va lue  o f the  lo s t lim e . The judge  o f f irs t  
instance in  the  Supreme C o u rt o f  B r it is h  
C o lum b ia  gave ju d g m e n t in  fa v o u r o f  th e  appe l
la n ts , b u t  th is  ju d g m e n t was reversed b y  the  
ju d g m e n t o f th e  C o u rt o f  A ppea l o f B r it is h  
C o lum b ia  o f th e  6 th  June  1922. T h is  is an 
appeal fro m  the  ju d g m e n t o f  th e  C o u rt o f 
A ppea l, and the  ju d g m e n t o f the  Supreme 
C ourt is sough t to  be restored.

The appeal raises questions o f considerable 
im p o rtan ce  on th e  c o n s tru c tio n  o f th e  W a te r 
Carriage o f Goods A c t  (9 &  10 E d w . 7, c. 61) 
enacted b y  th e  P a rlia m e n t o f Canada on the  
4 th  M a y  1910.

The barre ls o f lim e  were carried  under the  
te rm s o f  a b i l l  o f  la d in g , w h ich  was p ro b a b ly  
lo s t when th e  cargo and  barge were b u rn t.  
T h e ir  Lo rdsh ips  agree in  th e  fin d in g  th a t  the  
lim e  was in tended to  be shipped on th e  te rm s o f 
a b i l l  o f  la d in g  in  accordance w ith  th e  usual 
custom  o f sh ipm ents o f th is  cha rac te r the n  
p re v a ilin g  in  the  coasting  trade . T he  endorse
m en t on such a b il l o f  la d in g  w o u ld  inc lude  the  
fo llo w in g  te rm  ;

“  S h ipm ent covered b y  th is  b i l l  o f  la d in g  is 
sub jec t to  a ll th e  te rm s and p rov is ions o f, and 
to  a ll th e  exem ptions fro m  l ia b i l i t y  con ta ined  in , 
the  A c t  o f P a rlia m e n t o f  Canada kno w n  as the  
W a te r Carriage o f Goods A c t. T h is  b i l l  o f  la d in g  
and a ll m a tte rs  a ris ing  the reunde r sha ll be 
sub ject to ,  and in te rp re te d  accord ing to , the  law  
o f E n g la n d  in  so fa r  as the  same is n b t repug
n a n t to  the  p rov is ions o f  the  same A c t. ”

T h is  endorsem ent subjects th e  sh ipm e n t o f 
th e  barre ls o f  lim e  to  a ll the  te rm s and p ro 
v is ions o f the  W a te r Carriage o f Goods A c t,  and 
th e  case, as argued before th e ir  Lo rdsh ips , 
depends upon th e  c o n s tru c tio n  o f  th a t  A c t.

A p a r t  fro m  an y  lim ita t io n  o f l ia b i l i t y ,  e ith e r 
b y  s ta tu te , o r agreem ent, a c a rrie r o f goods b y  
sea is lia b le  as in su re r o f the  sa fe ty  o f th e  goods 
w h ich  he undertakes to  de live r, and fu r th e r  
w a rra n ts  th a t  the  vessel, in  w h ich  th e  goods are 
in te nd ed  to  be ca rried , is seaw orthy  a t th e  tim e  
when the  goods are p laced on board  ; in  o th e r 
w ords, th a t  the  vessel has th a t  degree o f fitness, 
in  re la tio n  to  the  cha rac te r o f th e  goods to  be 
carried , w h ich  a p ru d e n t ow ner o f th e  goods 
w o u ld  requ ire  a vessel to  have a t th e  com m ence
m en t o f a voyage, in  v ie w  o f a ll p robab le  con 
d itio n s  and  contingencies. I t  fo llow s th a t,  
a p a rt fro m  th e  p ro te c tio n  o f the  W a te r Carriage 
o f  Goods A c t, th e  respondents w o u ld  be liab le . 
T he  case fo r  th e  respondents is th a t  th e y  are 
w ith in  th e  exceptions fro m  l ia b i l i t y ,  created by 
th a t  A c t, in  fa v o u r o f th e  sh ipow ner.
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The f irs t  im p o r ta n t section is sect. 4. T h is  
section ( in te r a lia )  renders any clause, covenant, 
o r agreem ent illeg a l, n u ll,  and o f no effect w h ich  
p u rp o rts  to  re lieve the  ow ner, cha rte re r, o r 
agen t o f an y  sh ip , o r th e  sh ip  its e lf, from  
ob lig a tio ns  to  exercise due diligence to m ake and 
keep the  sh ip  seaw orthy.

There is n o th in g  in  th is  section w h ich  p ro 
h ib its  a sh ipow ner fro m  co n tra c tin g  o u t o f his 
com m on la w  l ia b i l i t y  to  w a rra n t th e  absolute 
seaworthiness o f the  sh ip , b u t  he canno t con
tra c t  o u t o f th e  o b lig a tio n  to  exercise due 
diligence to  m ake and keep the  sh ip  seaw orthy. 
The re le va n t facts in  the  present case are as 
fo llow s : O n th e  2nd N o v . 1920, a t th e  request o f 
the  P ac ific  L im e  C om pany, owners and opera tors 
o f the  Queen C ity , C apta in  C u llin g to n , S u r
v e yo r to  th e  B o a rd  o f M arine  U n d e rw rite rs  o f 
San F rancisco, C a lifo rn ia , proceeded on board 
the Queen C ity  to  com ple te an in te rn a l survey, 
supp lem en ting  a su rvey  held on th e  11 th  Sept.
1920. C apta in  C u llin g to n  made the  fo llo w in g  
re p o rt :— “  F ound  upon  e xa m in a tion  a p a r t  o f 
the ce iling  ro tte d , also th e  s te rn -post ro tte d  so 
b a d ly  th a t  i t  was a lm os t reduced to  p u lp , and, 
fro m  con d itions  as e x is tin g  in  and a round the  
transom , i t  is m y  o p in ion  th a t  the  ho rn  tim b e r, 
also the  r im  o f coun te r, is a ffected b y  ro t,  and in  
consequence o f th e  cond itions , as found , I  can
n o t recom m end th is  vessel as a r is k  to  unde r
w rite rs .”  C ap ta in  C u llin g to n  s ta ted  i t  d id  n o t 
necessarily fo llo w  th a t  because a vessel cou ld 
n o t be recom m ended fo r  insurance i t  was n o t 
seaw orthy, b u t he le f t  no d o u b t upon the  m in d  
o f th e  t r ia l  judge  th a t,  in  his op in ion , ow ing  to  
the  con d itions  in  w h ich  lie  found  the  sh ip  on the  
2nd N o v . 1920 he d id  n o t consider her sea
w o rth y . T h is  op in io n  was fu r th e r  co rrobo ra ted  
b y  the  evidence o f John  K en ne th  M cK enzie , 
S uperin tenden t o f the  B r it is h  M arine  and S h ip 
b u ild in g  and R e pa ir C om pany, w ho sta ted th a t  
he had been asked b y  C apta in  C u llin g to n  to  
have a look  on the  inside o f the  Queen C ity , and 
th a t  he w o u ld  n o t ca ll he r seaw orthy i f  she had 
ro tte n  wood in  her. I t  is, however, n o t neces
sary  to  pursue th is  m a tte r  fu r th e r , since bo th  
cou rts  concurred in  the  fin d in g  th a t  the  ship 
was n o t in  a seaw orthy c o n d itio n  to  c a rry  a 
cargo o f lim e , on evidence w h ich , in  the  op in ion  
o f th e ir  Lo rdsh ips , is conclusive.

I t  rem ains to  consider w he the r the  respon
dents d id  exercise due diligence to  m ake and 
keep the  Queen C ity  seaw orthy. M r. M a the r, 
th e  f irs t  w itness ca lled a t the  t r ia l  on b e ha lf o f 
th e  respondents, was general m anager b o th  o f 
th e  P ac ific  L im e  C om pany and o f  the  K in gs ley  
N a v ig a tio n  Com pany, and acted th ro u g h o u t 
th e  w ho le  tra n sa c tio n  as the  rep resen ta tive  o f 
these tw o  com panies. H e  was present on the  
occasion o f the  inspection  o f the  ship b y  C apta in  
C u llin g to n , before the  issue o f the  re p o rt o f the  
2nd N o v ., and th e  re p o rt m us t have cbme to  his 
know ledge before th e  load ing , on the  Queen C ity , 
o f  th e  cargo o f lim e . N o  d o u b t the re  is some 
d ifference in  th e  reco llec tion  o f C ap ta in  C u llin g 
to n  and M r. M a th e r as to  the  conversa tion  
w h ich  to o k  place on th e  occasion o f the  in 
spection o f the  sh ip  before the  N ovem ber

re p o rt, b u t M r. M a th e r’s ow n answers, in  cross- 
exa m in a tion , leave no d o u b t th a t  he knew  the  
co n d itio n  o f th e  ship a t the  tim e , a lth ou gh  he 
was n o t prepared to  accept the  ac tu a l language 
w h ich  had been used accord ing to  the  reco llec
t io n  o f C ap ta in  C u lling to n . M r M a the r says 
th a t  you  cou ld  p u ll hand fu ls  o f wood o u t o f the  
to p  o f the  sternpost, and th a t  i f  C apta in  
C u llin g to n  had said th a t  the  to p  was reduced to  
p u lp  i t  w o u ld  have been q u ite  co rrect, and th a t,  
a lth o u g h  he d id  no t  th in k  the  f irs t  stage o f decay 
had set in  a ll a long th e  ce iling , i t  had set in  in  
places. The m anager o f a com pany, w ho had 
received the  re p o rt o f the  survey o f C apta in  
C u llin g to n , and the n  sent the  ship to  sea w ith  a 
cargo o f lim e  in  th e  co n d itio n  to  w h ich  th a t  
re p o rt tes tifies, canno t be said to  have exercised 
due d iligence to  m ake and keep th e  ship sea
w o rth y . In  a d d itio n , the re  is am ple evidence 
th a t  th e  ac tu a l cond itions  o f ro t  w h ich  affected 
the  sh ip , and rendered her un sea w ortliy , were 
kno w n  to  M r. M a th e r on h is ow n personal 
inspection . The respondents are a lim ite d  
com pany, as were th e  defendants in  the  case o f 
The A s ia tic  Petroleum  Company L im ite d  v . 
Lennard 's  C a rry ing  Company L im ite d  (sup.). 
T hey  cou ld  o n ly  a c t th ro u g h  some in d iv id u a l as 
th e ir  alte r ego, and th e y  d id  so a c t th ro u g h  M r. 
M a the r. The re su lt is th a t,  as th e  owners o f 
th e  Queen C ity  d id  n o t exercise due diligence to  
m ake and keep th e  ship seaw orthy, no clause, 
covenant, o r agreem ent to  escape lia b i l i t y ,  under 
th is  head, w o u ld  have p ro tec ted  the m  fro m  a 
c la im  fo r  the  loss o f cargo, and an y  such clause, 
covenant, o r agreem ent w o u ld  have been 
illega l, n u ll and vo id , and o f no effect, unless i t  
had been in  accordance w ith  o th e r p rov is ions 
o f the  A c t. In  th e  present case the re  is no 
suggestion th a t  the  o th e r prov is ions o f th e  A c t 
w ou ld  have operated to  render v a lid  such a 
clause, covenant, o r agreem ent.

Sect. 6 o f the  A c t p ro tects  th e  ow ner o f a ship 
w ho exercises due diligence to  m ake the  ship 
in  a ll respects seaw orthy aga inst re sp o n s ib ility  
fo r  loss o r damage resu ltin g  fro m  fa u lts  o r errors 
in  n a v ig a tio n , o r in  the  m anagem ent o f th e  ship, 
o r fro m  la te n t defect. In  the  present case the  
loss o f th e  lim e  cargo is n o t a ttr ib u te d  to  any 
o f these causes, and, in  any case, the  p ro te c tion  
w ou ld  n o t operate to  release the  respondents 
fro m  l ia b i l i t y ,  since, as above s ta ted , th e y  d id  
n o t exercise due diligence to  m ake th e  Queen 
C ity  in  a ll respects seaw orthy.

The section on w h ich  the  respondents in  
substance re ly  fo r  exem ption  fro m  th e ir  
com m on la w  l ia b i l i t y  is sect. 7. The f irs t 
question w h ich  arises under th is  section is 
w he the r the  loss o f the  cargo, w h ich  fo llow ed on 
an ou tb rea k  o f fire , is a loss “  a ris ing  fro m  fire .”  
C apta in  C u llin g to n  states th a t  the  effect o f the 
ro t  w h ich  he saw w ou ld  be th a t  the  vessel 
w ou ld  lose the  effect o f the  s treng th  o f the  stern- 
post, and also o f th e  ce iling , and th a t  the re  
w o u ld  be a tendency to  m ake th e  p la n k in g  w o rk  
open a t the  seams, causing her to  leak and to  
take  in  w a te r. I f  th is  leakage was o f such an 
e x te n t th a t  th e  w a te r rose above the  leve l o f 
the  b o tto m  o f the  barre ls co n ta in in g  th e  lim e,
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the re  w ou ld  be a tendency to  o xy d is a tio n  and 
com bustion , and the  crea tion  o f a hea t a tm o 
sphere su ffic ien t to  ig n ite  the  wooden s truc tu re  
o f the  vessel. I t  is said, however, on be ha lf o f 
the  respondents, th a t  the  Queen C ity  had o n ly  
taken  in  12in. o f w a te r in  tw e n ty -fo u r  hours, 
w h ich  w o u ld  p rove  th a t  the re  was no consider
able leakage, and th a t  th e  dep th  o f th e  w a te r 
was n o t su ffic ien t to  a ffec t the  lim e  cargo. 
E vidence was g iven b y  W a lte r  F o rd , the  
cap ta in  o f the  Queen C ity , th a t  a t  s ix  o ’c lock in  
the  m orn ing  he had sounded the  de p th  o f w a te r, 
and found  the re  was n o t su ffic ien t to  a ffec t the  
lim e  cargo, b u t unde r cross-exam ination  i t  
appeared th a t  he d id  no m ore th a n  d rop  an iro n  
rod, on w h ich  the re  were no m arks o f inches o r 
feet, dow n the  sound ing hole ; in  t r u th ,  he was 
n o t in  a po s itio n  to  m ake m ore th a n  a con
je c tu re  as to  the  dep th  o f the  w a te r. M oreover, 
the  soundings were take n  an h o u r before the re  
Was an y  sign o f the  ou tb rea k  o f th e  fire , leav ing  
tim e  fo r  a m arked  increase in  the  dep th  o f the  
w a te r i f  the  Queen C ity  had sprung leaks to  any 
considerable e x te n t. O n th e  hearing  o f the  
appeal, the  counsel fo r  the  respondents placed 
the m a in  w e ig h t o f his a rgum en t on the  evidence 
° f  W a lte r F o rd  as to  th e  dep th  o f w a te r, b u t the  
t r ia l judge  does n o t appear to  have g iven  any 
Weight to  th is  evidence. T h e ir  Lo rdsh ips  
regard  i t  as q u ite  in su ffic ie n t to  estab lish the  
P roposition , th a t  the  o u tb re a k  o f fire  cou ld n o t 
Pc due to  th e  hea t generated b y  th e  con ta c t o f 
Water w ith  a lim e  cargo. There is a fu r th e r  
Passage in  F o rd ’s evidence w h ich  corroborates 
th is  conclusion. H e  states th a t  he knew  th a t  
the un io n  o f lim e  and w a te r produced heat, and 
th a t th is  was th e  reason w h y  he d id  n o t tu rn  
Water on the  Queen C ity  w hen he ascerta ined 
th a t she was b u rn in g . The unseaworthiness o f 
the Queen C ity  was, there fore , o f such a cha racter 
as to  render p robab le  a considerable leakage, 
and the  in f lu x  o f su ffic ien t w a te r to  come in to  
con tact w ith  the  lim e  cargo, and thu s  to  generate 
heat w h ich  w o u ld  be su ffic ien t to  ig n ite  the  
Hubers o f  a wooden sh ip  constructed  on the  
■Hes o f the  Queen C ity .

M r. M a the r, in  h is cross-exam ination , was 
Poable to  m ake an y  a lte rn a tiv e  suggestion o f 
oe o r ig in  o f  th e  fire , except th a t  o f the  heat 

generated b y  the  con tac t o f lim e  and w a te r, 
j  added, w ith  pe rfect candour, “ W e ll, 
ra n k ly , I  w i l l  te ll you  th a t  n o th in g  has occurred 
°  me, o r an yb o d y  th a t  I  have spoken to , 

'Incept t f ie  com b in a tion  o f lim e  and w a te r.”  
Heir Lo rdsh ips  canno t d o u b t th a t  the  unsea- 

Worthiness o f the  Queen C ity  was th e  n a tu ra l 
Hnd d ire c t cause o f leakage, su ffic ien t to  b r in g  
t f f  ■ *n to  con ta c t w ith  the  lim e  cargo, and th a t  

e ig n it io n  o f th e  sh ip  was th e  n a tu ra l and 
cause o f hea t generated b y  such con tac t, 

a * 1 i i le re su lt th a t  the  loss is a loss n a tu ra lly  
n ed d ire c tly  a ttr ib u ta b le  to  the  unseaw orth i- 

Ss o f the  sh ip , and is n o t a loss a ris ing  fro m  
0^e w ith in  the  p ro te c tio n  o f sect. 7. The t ra in  

causation, fro m  the  unseaworthiness o f the  
uro'e,i t °  the  ou tb rea k  o f  th e  fire , is
Le / ° k en ’ and as po in te d  o u t b y  L o rd  Shaw in  

V and S h ipp ing  Company L im ite d  v . N orw ich

U n ion  F ire  Insurance Society L im ite d  (sup.), the  
p ro x im a te  cause o f loss is n o t necessarily the  
cause nearest in  t im e . The question  o f onus is 
n o t m a te ria l in  these circum stances ; b u t, i f  a 
sh ipow ner seeks to  escape l ia b i l i t y ,  on the  
g round th a t  the  loss arose fro m  fire , the  onus o f 
show ing th a t  the  loss d id  arise fro m  fire  is 
a ff irm a tiv e ly  upon h im .

In  o rder, the re fore , to  escape l ia b i l i t y ,  the  
respondents m us t be able to  prove, under the  
la te r w ords o f the  section, th a t  th e  loss arose 
w ith o u t th e ir  ac tu a l fa u lt  o r p r iv i t y ,  o r w ith o u t 
th e  fa u lt  o r neglect o f th e ir  agents, servants, o r 
employees. U n de r the  te rm s o f sect. 502 o f the  
M erch an t S h ipp ing  A c t  1894 the  ow ner is n o t 
lia b le  to  m ake good to  an y  e x te n t w h a teve r any 
loss o r damage happen ing w ith o u t his actua l 
fa u lt  o r p r iv i t y  where ( in te r a lia )  goods on 
board his sh ip  are lo s t o r dam aged b y  reason o f 
fire  on board  the  ship. I t  has been he ld  under 
th is  section th a t  pa rties  w ho plead the  section 
m us t b r in g  them selves w ith in  its  te rm s, and th a t  
th e  whole onus lies on the  sh ipow ner to  prove 
th a t  th e  loss has happened w ith o u t his actua l 
fa u lt  o r p r iv i t y  : (A s ia tic  Petroleum Company 
L im ite d  v . Lennard 's  C a rry ing  Com pany L im ite d  
(sup.), In g ra m  and Foyle L im ite d  v . Services 
M a ritim e s  du T report L im ite d  (sup.). In  th is  
la t te r  case, K ennedy, L .J .  says th a t  the  p a r ty  
w ho is re ly in g  upon the  prov is ions o f sect. 502 
o f the  M erch an t S h ipp ing  A c t 1894, has n o t 
m ere ly  to  show th a t  th e  goods, fo r  the  loss o f 
w h ich  he is be ing sued, were lo s t b y  reason o f 
fire , b u t also to  show a ff irm a tiv e ly  th a t  the  loss 
happened w ith o u t his ac tu a l fa u lt  o r p r iv i t y .

T h e ir Lo rdsh ips  are o f op in ion  th a t  the  same 
p rin c ip le  applies in  the  con s tru c tion  o f  sect. 7 
o f the  W a te r Carriage o f Goods A c t, and th a t,  
the re fo re , the  onus was upon th e  respondents to  
show th a t  the  cause arose w ith o u t th e ir  ac tu a l 
fa u lt  o r p r iv i t y ,  o r w ith o u t the  fa u lt  o r neglect 
o f th e ir  agents, servants, o r  employees. The 
words “  ac tu a l fa u lt  o r  p r iv i t y  ”  in c lude  acts o f 
om ission, and i f  an ow ner has means o f  k n o w 
ledge w h ich  he ou gh t to  have used, and does n o t 
a v a il h im se lf o f them , his om ission so to  do m ay 
be a fa u lt ,  and i f  so, i t  is an ac tu a l fa u lt ,  and he 
canno t c la im  the  p ro te c tio n  o f th e  section : 
(A s ia tic  Petroleum Com pany L im ite d  v . 
Lennard 's  C a rry ing  Com pany L im ite d  (sup.) 
(B u ck le y , L .J .  p. 432.)

I t  is n o t necessary to  analyse fu r th e r  the  
words “  ac tu a l fa u lt  o r p r iv i t y , ”  since the  loss 
m ust also be w ith o u t the  fa u lt  o r neglect o f the  
agents, servants, o r employees o f the  respon
dents, and, q u ite  a p a rt fro m  an y  question  o f 
onus, i t  is im possib le to  say in  th e  present case 
th a t  the  loss arose w ith o u t the  fa u lt  o r neglect 
o f M r. M a th e r, w ho, h a v in g  seen the  re p o rt o f 
C ap ta in  C u llin g to n , and h im se lf be ing cognisant 
o f the  ro tte n  c o n d itio n  o f the  tim be rs  in  the  
Queen C ity , sent her to  sea w ith  a cargo o f lim e .

A  reference was m ade d u rin g  the  a rgum en t 
to  th e  A c t  kno w n  as th e  H a r te r  A c t, w h ich  was 
passed b y  the  U .S .A . Congress in  Feb. 1893, and 
came in to  op e ra tion  on the  1st J u ly  1893. T h is  
A c t  p ro h ib its  clauses w h ich  re lieve shipowners 
fro m  l ia b i l i t y  fo r  the  consequence o f no t
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exerc is ing due d iligence to  m ake a vessel sea
w o rth y  and  capable o f p e rfo rm in g  he r in tended 
voyage, and  exem pts shipowners fro m  l ia b i l i t y  
resu ltin g  fro m  ce rta in  losses where th e y  have 
exercised 44 due diligence to  m ake a vessel in  
a ll respects sea w orthy .”  I n  th e  op in io n  o f th e ir  
Lo rdsh ips , i t  is n o t necessary to  express any 
op in io n  on the  co n s tru c tio n  o f th e  H a r te r  A c t, 
in  con s tru in g  th e  p rov is ions  o f th e  W a te r 
Carriage o f Goods A c t, b u t  so fa r  as the  p ro 
v is ions o f th e  H a r te r  A c t  have been b ro u g h t to  
th e ir  no tice , the re  appears no inconsis tency 
between its  p rov is ions and th e  con s tru c tion  
w h ich  th e y  have placed upon th e  Canadian 
A c t. T he  p rov is ions o f th e  H a r te r  A c t  were 
considered b y  Channell, J . in  M cFadden  
Brothers and Co. v . B lue S tar L in e  L im ite d  (sup.). 
T h a t learned judge  he ld  th a t  the  im m u n ity  
clause d id  n o th in g  m ore th a n  g ive  im m u n ity  
in  respect o f  fire  a ris ing  fro m  ce rta in  specified 
causes in  th e  course o f the  voyage, p ro v id e d  the 
shipowners had exercised due diligence to  m ake 
th e  sh ip  seaw orthy.

T h e ir  Lo rdsh ips  w i l l  h u m b ly  advise H is  
M a je s ty  th a t  th e  appeal should be a llow ed, and 
th e  ju d g m e n t o f M acdona ld , J . restored, and 
th a t  th e  respondents do p a y  th e  costs o f the  
ap pe llan ts  in  th e  C o u rt o f A pp ea l o f B r it is h  
C o lum b ia  and  on th is  appeal.

A pp ea l allowed.

S o lic ito rs  fo r  the  appe llan ts , W hite  and 
Leonard.

S o lic ito rs  fo r  th e  respondents, B ischo ff, Coxe, 
Bischoff, and  Thompson.

S ttp im e  C ourt of |ub icatu re .
.COURT OF APPEAL.

Wednesday, J u ly  12, 1922.
(B efo re  B a n k e s , Sc r u t t o n , and A t k i n , L .J J .)  

T h e  T e r v a e t e . (a)
a p p e a l  f r o m  t h e  a d m ir a l t y  d iv is io n .

M a rit im e  lien— S h ip  owned by fo re ign  govern
ment— C o llis ion— L ie n  fo r  damage, whether 
attaching— Sale to p riva te  owners— L ie n  fo r  
damage— Sovereign rights— Ju risd ic tio n .

A  merchant vessel belonging to the Belg ian  
Government damaged the p la in t if fs ’’ vessel in  
collis ion . The Belg ian Government_ subse
quently sold the ir vessel to p riva te  Belg ian  
Owners, who traded w ith  her to C a rd iff. A t  
C a rd iff the p la in t if fs  claimed to arrest her in  
an action fo r  the damage which the ir ship had 
suffered in  the collis ion.

Held, that, as a fo re ign  sovereign cannot be im 
pleaded, d irectly  or in d ire c tly , in  the courts o f 
th is country, a m aritim e  lien  fo r  collis ion  
damage cannot attach to a ship owned and used 
fo r  pu b lic  purposes by that sovereign. A n d  i f

(a) Reported by <*K()KFtKY 111 1’CHINSON and W. G. Sa m ih ORD, 
Esqrs. Barrister« at-La w.

such a ship after the collis ion is  sold to a 
priva te  in d iv id u a l, and comes w ith in  the ju r is 
d ic tion  o f the A d m ira lty  Court, there is  no lien  
on the ship, and none can be enforced against 
the ship in  an action  in  rem  in  respect o f the 
collis ion.

Judgm ent o f Duke, P . ( in fra ) (1922) P . 197) 
reversed.

A p p e a l  b y  the  owners o f the  Tervaete fro m  a 
ju d g m e n t o f D u ke , P.

Sum m ons b y  th e  B e lg ian V ice-Consul a t C a rd iff 
on be ha lf o f the  owners o f the  B e lg ian steamer 
Tervaete asking th a t  th e ir  so lic ito rs  m ig h t be 
re lieved o f an u n d e rta k in g  to  appear and 
p u t  in  b a il in  an ac tio n  b y  the  owners o f the  
steamer Lynn tow n  fo r damage suffered in  
co llis ion , and th a t  the  w r i t  in  the  action  m ig h t 
be set aside.

The Tervaete was fo rm e rly  the  German 
steamer A de lina  Hugo Stinnes I I I .  She was 
handed over to  th e  B e lg ian G overnm ent under 
the  rep a ra tion  te rm s o f the  T re a ty  o f Versailles. 
On th e  18 th  M ay  1920 the  Tervaete (then  
A de lina  Hugo Stinnes I I I . )  co llided w ith  and 
damaged the  steamer Lynntow n  a t  Bonanza, 
on the  G u a d a lq u iv ir  R ive r. A t  th a t  tim e  the  
Tervaete was a p u b lic  vessel o f the  S tate o f 
B e lg ium , and in  its  possession and he ld  and 
w orked b y  the  S tate fo r  the  pu b lic  purposes o f 
the  S tate. A t  some subsequent date she was 
sold b y  th e  B e lg ian  G overnm ent to  p r iv a te  
B e lg ian owners and re-nam ed Tervaete. P a y 
m en t was made b y  ins ta lm ents . A t  the  tim e  
o f th is  summons these paym ents had n o t ye t 
been com pleted.

On the  10 th  Jan . 1922, when the  Tervaete 
was a t C ard iff, th e  p la in tiffs , the  owners o f the  
Lynntow n, issued a w r i t  c la im ing  fo r  the  damage 
done a t Bonanza, and on the  12th Jan ., in  o rder 
to  avo id  the  arrest o f the  Tervaete and to  
enable her to  sail fro m  C ard iff, the  defendants’ 
so lic ito rs , ac ting  on the  in s tru c tion s  o f the  
B e lg ian  V ice-Consul a t C ard iff, accepted service 
o f the  w r i t  and gave the  usual un de rta k ing  to  
appear and p rov ide  ba il. On the 23rd Jan . the y  
entered an appearance under pro test. On the  
9 t l i  Feb. the  defendants too k  o u t the  present 
summons.

D igby  fo r the  defendants.— A t  the tim e  o f 
the  co llis ion  the  Tervaete was owned b y  the 
B e lg ian G overnm ent. O wnership b y  a fore ign 
sovereign o r s tate m ay be proved b y  the  cer
tif ic a te  o f the  Em bassy concerned :

The Jassy, 10 Asp. M ar. L a w  Cas. 278 ;
95 L . T . Hep. 363 ; (1906) P . 270.

[The  learned P resident in tim a te d  th a t  the  cer
t if ic a te  m ust reach the  co u rt from  the Fore ign 
Office, and ough t n o t to  be produced by a 
Secretary o f the  Em bassy in  evidence. B y  
agreem ent o f the  p la in t if fs ’ counsel the Secretary 
was subsequently called and p e rm itte d  to  p ro 
duce in  evidence a ce rtifica te  from  the  Belg ian 
M in is te r show ing th a t  the  Tervaete a t the  tim e  
o f the  co llis ion  was owned and m anaged by 
the  B e lg ian G overnm ent.! N o m a ritim e  lien 
a ttached  to  the  Tervaete. The na tu re  o f a 
m a ritim e  lien  is co rre c tly  s ta ted in  H a lsb u ry  :
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Laws o f E ng land , v o l. 26, p. 617, as fo llow s : 
a m a ritim e  lien  is a c la im  o r p riv ile ge  upon a 

M aritim e  res in  respect o f . . .  an in ju r y  
caused b y  i t .  Such lien  does n o t inc lude  o r 
requ ire  possession o f the  res, fo r  i t  is a c la im  or 
P rivilege on the  res, to  be carried in to  effect b y  
legal process. A  m a ritim e  lien  trave ls  w ith  the  
r«s in to  whosesoever possession i t  m ay  come, 
r f  is inchoate fro m  the  m om ent the  c la im  or 
Privilege attaches, and w hen called in to  effect 
by  the  legal process o f a proceeding in  rem 
relates then  to  the  period when i t  f ir s t  a ttached .”  
^  m a ritim e  lien  cannot, there fore, a tta ch  unless 
there is an enforceable c la im  against the  ship, 
t t  canno t there fore  rev ive  when th e  ow nership 
° I  the sh ip  changes. There cou ld have been no 
cm im  against the  owners o f the  Tervaete, b u t 
0I1ly  against the  person whose negligence 
Caused the  co llis ion  :

The A tho l, 1842, 1 W m . R ob. 381, fo llow ing  
L o rd  S tow el’ s ju d g m e n t in  The M entor. 

Lhe p rin c ip le  there  app lied  to  the  E ng lish 
'Tow n applies e q ua lly  to  a fo re ign  sovereign :

The Parlem ent Beige, 4 Asp. M ar. L a w  Cas. 
234 ; 42 L . T . R ep. 273 ; 5 P rob . D iv . 
197 ;

The Castlegate, 7 Asp. M ar. L a w  Cas. 284 ; 
68 L .  T . Rep. 99 ; (1893) A.C . 38 ;

The U top ia , 7 Asp. M ar. L a w  Cas. 408 ; 
70 L .  T . R ep. 47 ; (1893) A .C . 492 ;

The Porto A lexandre, 15 Asp. M ar. L a w  Cas. 
1 ; 122 L .  T . Rep. 661 ; (1920) P . 30.

? to  the  so lic ito rs ’ un de rta k ing , th e  co u rt 
m n o t enforce the  un d e rta k in g  i f  the  action  

a°es n o t lie  :
The Jassy (sup.).

-Buntop, K .C . and Dum as  fo r the  p la in tiffs .—
. B e lg ian G overnm ent is n o t im p leaded, 

ml was g iven  on be ha lf o f  the  A rm em ent 
elge, a p r iv a te  corpo ra tion . The ac tio n  is 

is ere*ore against a p r iv a te  corpo ra tion . I t  
a ru le  o f E ng lish  m un ic ip a l la w  th a t  a 

to T ' " ' 0 **en (-!°es n ° t  a tta ch  to  ships be longing 
ex t  lC E ng lish  Crown ; the  ru le  does n o t thus 
th  <,U* to  a fo ^ ig n  sovereign. In  th is  case 

. cause o f ac tio n  arose, b u t the  rem edy b y  
Seelc "  i t  m ig h t be enforced was suspended : 
in t Pases "L e re  the  rem edy was suspended cited 
a ne B r it is h  Y ea r B ook o f In te rn a tio n a l La w , 
amongst them  :

The Erissos, un reported  ;
The Annette and D ora, (1919) P. 105.
m a ritim e  lien  m ay be suspended a t the  

e ' v'hen the  cause o f ac tio n  arises. In  
t j j  ® Parlement Beige (sup.) i t  was n o t decided 
onl a rnarit im e  lien  cou ld n o t a ttach , b u t 
f0 r 'V th a t  i t  cou ld n o t be enforced against a 
j  j ‘ gn sovereign : (see consideration b y  B re tt ,  
58l '^he Charkieh  (1 Asp. M ar. L a w  Cas. 
59) ; ?? L - T - R ep. 513 ! L . Rep. 4 A . &  E .

B y  the  law  o f B e lg ium  the  p riv ilege  o f 
fro m  process extends o n ly  to  govern- 

mereh ac^s‘ Lbe  Tervaete was tra d in g  as a 
¡rri , a a t ship. A  fo re ign sovereign can be 
8houfd '̂  u n 'css he ob jects. The so lic ito rs 

n o t be released o f th e ir  un de rta k ing , 
V ° l . X V I . ,  N . S.

because th e  vice-consul a t C a rd iff, when he 
in s tru c te d  them  to  g ive the  un de rtak ing , w e ll 
knew  the  grounds upon w h ich  the  present 
ob jection  is taken.

Digby  in  re p ly .— The rem arks o f B re tt ,  L .J . 
in  The Parlem ent Beige (sup.) are n o t obiter, 
th e y  were adopted in  The Castlegate (sup.). 
The Ticonderoga (Swa. 251) should be
distingu ished . „  ,B Cur. adv. vult.

M arch  13.— S ir H e n r y  D u k e , in  a w r itte n  
ju d g m e n t, said : T h is  is an ac tion  in  rem 
b ro ug h t b y  the  p la in tiffs , the  owners o f the  
steamship Lynntow n, to  recover damages in  
respect o f a co llis ion  w h ich  is a d m itte d  to  have 
taken  place between th a t  ship and the 
defendants’ steam ship Tervaete on the  16th 
M ay  1920 in  the  P o rt o f Bonanza on the  
G ua d a lq u iv ir R ive r. The p la in tiffs  issued, 
and served, the  w r i t  on the  10 th  Jan . 1922, 
the  Tervaete being the n  in  B a rry  D ock. They 
re fra ined  fro m  arresting  the  vessel in  con
s idera tion  o f an un d e rta k in g  b y  the  so lic ito rs 
fo r  the  defendants to  enter an appearance and 
p u t in  ba il. Appearance was entered under 
p ro tes t “  to  stand as un con d itio na l unless the  
defendants should w ith in  tw en ty -o ne  days 
ob ta in  an o rder to  set aside the  w r i t  and 
service.”  N o tice  was the n  made b y  the 
defendants and b ro ug h t to  hearing w ith in  
tw en ty -one  days to  discharge the  un de rta k ing  
o f the  so lic ito rs and to  set aside the  w r it .  U pon 
the  hearing an im p o rta n t question o f p rinc ip le  
is raised. I  to o k  tim e  to  consider m y  judgm en t.

The Tervaete is one o f the  vessels w h ich  were 
surrendered b y  Gerxnany under the  T re a ty  o f 
Versailles to  the  a llied  and associated powers, 
and upon o r a fte r  such surrender she became 
vested in  the  G overnm ent o f H is  M a jes ty  the  
K in g  o f the  Belgians. A t  the  tim e  o f the 
co llis ion  she was being ru n  b y  the  B e lg ian 
G overnm ent as a cargo boa t fo r  th e ir  pu b lic  
purposes. W h a t was the  exact na tu re  o f her 
em p loym ent a t the  tim e  o f the  co llis ion  does 
n o t appear, b u t she was sub ject in  the  p o r t o f 
Bonanza to  the  local ha rbo u r regulations 
re la tin g  to  m erchan t ships. A f te r  the  co llis ion, 
a t a date w h ich  is n o t m a te ria l, the  vessel 
was a p pa ren tly  transfe rred  b y  the  Belg ian 
G overnm ent to  the  A rm em ent M a ritim e  Beige, 
and a t the  tim e  o f ac tion  b rough t, she was, 
as she now is, the  p ro p e rty  o f the  Société 
A nonym e Belge d ’A rm em ent et de Gérance.

The substan tia l question between the parties 
is w hethe r the  p la in tiffs  have, o r can in  law 
have, a m a ritim e  lien  on the  Tervaete fo r  the  
damage caused to  them  b y  her co llis ion w ith  
the  Lynntow n, n o tw ith s ta n d in g  th a t  a t the 
tim e  o f the  co llis ion the  Tervaete was a vessel 
o f the  B e lg ian S tate em ployed fo r  the  pu b lic  
purposes o f the  State.

Questions w h ich  had been raised on the  p a rt 
o f the  p la in tiffs  as to  w hethe r the  vessel was 
a t the  date o f the  w r i t  owned abso lu te ly  b y  
p r iv a te  owners were w a ived  a t the  hearing, 
and on the  p la in t if fs ’ p a r t  the  m o tio n  was 
trea ted  as a m o tio n  to  set aside the  w r i t  and 
subsequent proceedings w ith o u t insistence on

II
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the  fa c t th a t  th e  so lic ito rs ’ un de rta k ing  fo r  an 
appearance and b a il had been un con d itio na l. 
N o question o f B e lg ian la w  was raised.

F o r the  defendants i t  was contended a t the  
hearing th a t  a m a ritim e  lien  a t no tim e  a ttached 
to  the  ship in  respect o f the  damage done by  
the  co llis ion . Damage resu ltin g  fro m  negligent 
na v ig a tion  o f a ship b y  the  servants o f a s tate 
was said to  g ive no o th e r r ig h t  to  the  person 
suffering damage th a n  th a t  o f personal ac tion  
against the  w rong-doer.

F o r the  p la in tiffs  i t  was argued th a t  a 
m a ritim e  lien  fo r  damage ne g lige n tly  caused 
b y  co llis ion  comes in to  be ing w ith  the  damage, 
and th a t  where a vessel be longing to  a sovereign 
owner is concerned, a lthough  th a t  owner cannot 
be im pleaded, d ire c tly  o r in d ire c tly  ; neverthe
less, i f  th e  ship be transfe rred  to  an in d iv id u a l 
ow ner the  lien  m ay, as against h im , be enforced 
b y  ju d ic ia l process.

N o d ire c t a u th o r ity  upon the  m a in  question 
a t issue was c ited  on e ithe r side. Counsel fo r 
the  defendants, however, re lied  upon a passage 
in  the  ju d g m e n t o f the  C ourt o f Appea l 
de live red b y  L o rd  Esher in  The Parlem enl 
Beige (4 Asp. M ar. L a w  Cas. 334 ; 44 L .  T . Rep. 
273 ; 5 P rob . D iv . 197), w ith  regard to  the  
na tu re  and effect o f a m a ritim e  lien . L o rd  
Esher said th is  : “  The p ro p e rty  canno t be 
sold as against the  new ow ner i f  i t  cou ld  n o t 
have been sold as against the  owner a t th e  tim e  
when the  alleged lien  accrued.”  U p on  a 
lite ra l cons truc tion  o f the  sentence the  words 
w ou ld  appear to  w a rra n t the  con ten tion  o f the  
defendants. The C ourt o f A ppea l, however, 
was dealing w ith  a case, w h ich  d id  n o t raise the 
questions I  now  have to  decide. The ju dg m en t 
in  The Parlem ent Beige (sup.) re la ted  to  an 
action  in  rem  b ro ug h t against a fore ign 
sovereign b y  arrest o f a vessel engaged a t the  
tim e  in  his p u b lic  service— w h ich  was, a t the  tim e  
o f the  action  b ro ug h t, h is ship and em ployed 
in  his service. The m a in  question a t issue in  the  
case was w hethe r the  p rinc ip les  o f in te rn a tio n a l 
la w  w h ich  exem pt the  arm ed ships o f a state 
fro m  the  ju d ic ia l processes o f a fo re ign state 
extend lik e  exem ption  to  a vessel em ployed, as 
The Parlem ent Beige was, in  the  carriage o f 
m ails, passengers and passengers’ luggage. 
The c o u rt declared th e  la w  genera lly  in  these 
te rm s : “ As a consequence o f the  absolute 
independence o f every sovereign a u th o r ity  and 
o f the  in te rn a tio n a l c o m ity  w h ich  induces 
every sovereign state to  respect the  indepen
dence o f every o th e r sovereign state, each and 
every one declines to  exercise b y  means o f any 
o f its  courts any o f its  te r r ito r ia l ju r is d ic tio n  
over the  person o f any sovereign o r ambassador 
o f any o th e r s ta te , o r over the  p u b lic  p ro p e rty  
o f any state w h ich  is destined to  its  p u b lic  use 
o r over the  p ro p e rty  o f an y  ambassador, though  
such sovereign o r p ro p e rty  o r ambassador be 
w ith in  its  te r r ito ry , and, there fore, b u t fo r  the  
com m on agreement, sub ject to  its  ju r is d ic tio n .”  
The c o u rt also exam ined the  con ten tion  th a t  in  
an ac tion  in  rem  the  ow ner o f th e  p ro p e rty  
concerned is n o t d ire c tly  o r in d ire c tly  im 
pleaded, and declared th a t  b y  an ac tion  in  rem
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th e  ow ner o f th e  p ro p e rty  is in d ire c t ly  im 
pleaded, and th a t  “  th e  case is upon th is  
consideration b ro ug h t w ith in  the  general ru le  
th a t  a sovereign a u th o r ity  canno t be personally 
im pleaded in  an y  c o u rt.”  N e ith e r o f the  
conclusions I  have c ited  is decisive o f th is  case. 
The d ic tu m  w h ich  is re lied  upon b y  the  
defendants fo llow s a passage in  w h ich  L o rd  
Esher discussed the  case o f vessels b ro u g h t in to  
co llis ion  b y  the  negligence o f persons w ho are 
n o t servants o f the  owner, as, fo r  exam ple, 
negligence o f a com pulsory p ilo t .  The sta te
m en t th a t  “  th e  vessel canno t be sold as against 
the  new ow ner i f  i t  cou ld  n o t have been against 
the  owner a t the  tim e ,”  means, I  th in k ,  th a t  i f  
the  co llis ion  was n o t due to  negligence o f the  
servants o f the  the n  owner no lien  w il l  a ttach  
to  the  ship so as to  make her sub ject to  p ro 
ceedings in  th e  hands o f a subsequent owner.

There are passages in  the  ju d g m e n t o f L o rd  
W atson in  The Castlegate (7 Asp. M ar. L a w  Cas. 
284 ; 68 L .  T . Rep 99 ; (1893) A . C. 38), and 
in  the  ju d g m e n t de live red a t the P r iv y  Council 
b y  L o rd  S t. H e lie r in  The U top ia  (7 Asp. M ar. 
L a w . Cas 408 ; 70 L .  T . R ep. 47 ; (1893) A . C. 
492) in  the  same vo lum e, p. 499, w h ich  no 
d o u b t m us t also be considered in  th is  case. 
L o rd  W atson , in  discussing m a ritim e  lien  said : 
“  The general p rin c ip le  o f m a ritim e  lien  I  
understand to  be th a t,  inasm uch as eve ry  p ro 
ceeding in  rem  is in  substance a proceeding 
against the  ow ner o f the  ship, a p rope r m a ritim e  
lien  m ust have its  ro o t in  his personal l ia b i l i t y . ”  
L o rd  St. H e lie r said : “  I t  was suggested th a t  
as the  ac tion  is in  rem  th e  ship m ay  be held 
liab le  tho ugh  there be no l ia b i l i t y  in  the  owner. 
Such con ten tion  appears to  th e ir  lo rdsh ips to  
be c o n tra ry  to  p rinc ip les  o f m a ritim e  la w  now 
w e ll recognised. N o  d o u b t a t the  t im e  o f the  
ac tio n  b ro u g h t a ship m ay be made liab le  in  an 
ac tion  in  rem  though its  the n  owners are n o t 
because b y  negligence o f the  owners o r th e ir  
servants causing a co llis ion  a m a ritim e  lie n  on 
th e ir  vessel m ay  have been established and 
th a t  lien  b in d  the  vessel in  the  hands o f sub
sequent owners. B u t the  fou n d a tio n  o f the  lien  
is the  negligence o f the  owners o r th e ir  servants 
a t the  tim e  o f the  co llis ion , and i f  th a t  be n o t 
p roved  no lien  comes in to  existence.”  The 
conclud ing words o f the  passage I  have ju s t 
c ited  show, I  th in k ,  the  un d e rly in g  p r in c ip le  o f 
b o th  those statem ents o f the  law .

The present case m ust be decided upon  the 
general p rinc ip les  o f m a ritim e  la w  w h ich  are 
exem plified  in  The Parlement Beige (sup.), b u t 
u n fo rtu n a te ly  w ith o u t the  gu idance o f any 
decision upon the  precise questions w h ich  are 
here raised. These seem to  me to  be in  substance 
th ree  : Could the  B e lg ian S tate, b y  its  servants 
em ployed in  the  m anagem ent o f a p u b lic  ship, 
so ac t as to  create ob liga tions o f the  S tate o f 
w h ich  a c o u rt o f la w  m ay take  account ? Could 
the  Tervaete, n o tw ith s ta n d in g  her p u b lic  charac
te r  and em p loym ent, be subjected b y  the  Belg ian 
S tate o r its  servants to  a m a ritim e  lien  T Is  the  
im m u n ity  fro m  fore ign ju r is d ic tio n s  o f sovereign 
states and th e ir  agents and th e ir  p ro p e rty  due 
to  a p r in c ip le  th a t  th e ir  acts can in v o lv e  no

T h e  T e r v a e t e .
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^g a l c°nsequences and th e ir  p ro p e rty  is sub ject 
0 ,n°  legal o b lig a tio n , o r is such im m u n ity  due 

y  to  absence o r ju r is d ic tio n  in  the  co u rt ? 
c . no acts o f the  governm ent o r its  servants 

U sub ject p ro p e rty  o f the  S tate to  an ob liga- 
sit"1 coan isable a t law , o r i f  a p u b lic  ship 
s , . ed as th e  Tervaete was canno t become 
hav 6Ct t0  a m a ritim e  l i en, the  p la in t if fs  here 
a ,e u °  action  in  rem. I f  the  fa c t is otherw ise, 
j  , e im m u n ity  o f fo re ign governm ents fro m  
° f  tb  Pr.ocess *s due m ere ly  to  the  lim ite d  ex te n t 
th  f  i u r is d ic tio n  o f the  courts concerned— to  
(su *,ae t> as was said in  The Parlem ent Beige 
iu r iJ -  th a t  every sta te  declines to  exercise 
or Sr ion  over the  person o f any sovereign 
p a[Uoassador o f an y  o the r s tate o r over the  
to . 10 P rop e rty  o f an y  state w h ich  is devoted 
the1 Sl !!UbIic use ” — the n  the question w hethe r 
u P la in tiffs  have an ac tion  in  rem  w i l l  depend 
aa° n O'e same considerations as w o u ld  arise in  
in ^  (?ase ° f  co llis ion  between m erchan t vessels 

P riva te  ownership.
d . arn n o t aware o f  an y  a u th o r ity  w h ich  

. es th a t  the  acts o f fo re ign  sovereigns and 
11, servants are n o t capable o f h a v in g  ju r is t ic  

annCr l^ a r ly  in  th e  h is to ry  o f E ng lish  law , as 
loenf118 Rom  L o rd  Coke’s w e ll-know n  state- 
Pos C alv in 's  case, a fo re ign  sovereign was a 
stat J e de fendant in  E ng lish  courts. A  fore ign 
char acquire  p ro p e rty , a lienate i t ,  or
bef I^’ ar'd  v in d ica te  its  r ig h ts  in  p ro p e rty  
tak°re ®n §hsh tr ib u n a ls . Such a state, i f  i t  
the S k °  ob jec tion  to  the  ju r is d ic tio n , m ay be 
rie h fU • 6C* an adverse ju d g m e n t in  respect o f 
cur Si ^  bas g ran ted  o r ob liga tions i t  has in - 
t j j  <:< - I f  a fo re ign sovereign sues in  E ng land  
SQe P a rty  sued m ay  enforce r ig h ts  against the  
th (,e*,<:' l ’ ri p la in t if f  b y  a counterc la im , and in  
acts d e te rm ina tion  o f th e ir  re la tive  r ig h ts  the  
ajj  a(ud omissions o f each w ill,  speaking gener- 
one J<” ad jud ica ted  upon in  accordance w ith  
eac:h‘Se*, ° f  legal p rinc ip les  equa lly  applicab le to  
0f  ’ though  when ju d g m e n t is g iven no process
litiCTXet Ut*on can i ssue against th e  sovereign 

gant o r his p ro p e rty .
Ca ,de case o f The Nembattle (5 Asp. M ar. L a w
33) ta  52 L ’ T - R eP- 13 10 P ro b - D iv -
acJ  b e K in g  o f the  Belg ians was p la in t if f  in  an
in to r  damage b y  co llis ion . The defendants 
the 6 counterc la im ed fo r th e ir  damage b y
afhrn^0 j  ° n ’ and b y  an o rder o f th is  cou rt, 
" ’as "  a ^  tbe  C ourt o f A ppea l, the  p la in t if f  
coum01̂ *21?^ to  g*ve secu rity  to  answer the  
serva ercla im . I f .  in  t ru th ,  negligence o f the  
° f  r. ° f  a sovereign state can g ive no cause 
such IOn’ securi t y  to  answer a counterc la im  in  
o f n a case w o u ld  have been id le . I t  is w o rth y  
bis i SJ  t°°>  th a t  L o rd  Esher, in  the  course o f 
t i n o ^ ) m ent in  the  C ourt o f A ppea l, d is- 
the'’ IS led between a power o f a d ju d ica tio n  in  
bee o tj"b  when th e  sovereign concerned had 
o f ex lle a P a rty , and the  pow er to  issue process 
o f ®c u ti° n  against the  ship in  question in  case 
soverp' adverse ju d g m e n t, and trea te d  the  
P°ssihllgnt y  tb e p la in t if f  ra th e r as a ground o f 
cour t  th  exeePRon to  th e  ju r is d ic tio n  o f the  
at i.,„, .lan  as a con d ition  w h ich  made any c la im

^ p o s s ib le .

W he th e r o r n o t the  acts o f pu b lic  servants 
m ay g ive the  r ig h t  to  a ju d ic ia l rem edy against 
a sovereign em ployer, i t  w ou ld  no do ub t be 
tru e  th a t,  i f  the  pu b lic  p ro p e rty  o f states used 
fo r th e ir  p u b lic  purposes is free from  a ll opera
t io n  o f m un ic ip a l law , no acts o r omissions o f 
the  sovereign owner o f a ship, o r his servants, 
cou ld impose upon the  ship a m a ritim e  lien. 
Such a p rinc ip le  o f exclusion o r exem ption  has 
been said to  exist. A  classic instance is found 
in  the  a rgum ent o f the  A d m ira lty  Advocate, 
D r. A rn o ld  in  The P r in s  Frederick  (2 Dods. 451) 
w h ich  as to  its  conclusion was accepted by  
L o rd  Esher in  The Parlem ent Beige (sup.) and 
c ited  w ith  approva l in  The Broadmayne  (114 
L . T . Rep. 891 ; (1916) P. 64.

The passage w h ich  is re levan t to  th is  d is 
cussion is in  the  fo llow ing  term s : “ W e sub m it 
th a t  the re  is a class o f th ings  w h ich  are n o t 
sub ject to  the  o rd in a ry  rules a p p ly in g  to  p ro 
p e rty , w h ich  are n o t liab le  to  th e  cla im s o f 
p r iv a te  persons, w h ich  are described b y  c iv ilians  
as extra commercium  and quorum non est com- 
m ercium  and in  a general enum eration  are 
denom inated sacra, religiosa, pub lica  pub lic is  
usibus destinata. I f  a m ore specific enum eration 
be made, am ongst these th ings  w i l l  be found  the 
fo rum , the  basilica, the  w a lls  and bu lw a rks o f 
a c ity .  These are th in gs  w h ich  are a llow ed to  
be, and fro m  th e ir  na tu re  m ust be, exem pt and 
free fro m  a ll p r iv a te  r ig h ts  and cla im s o f 
in d iv id u a ls , inasm uch as i f  these cla im s were 
allow ed against them  the  arrest, the  ju d ic ia l 
possession and ju d ic ia l sale in c id e n t to  such 
proceedings w o u ld  d iv e r t  them  fro m  these 
p u b lic  uses to  w h ich  th e y  are destined.”

T hough D r. A rn o ld ’s a rgum ent in  The P rin s  
Frederick (sup.) has been c ited  w ith  approval 
in  ou r courts, th is  p a rtic u la r p ro po s ition  has 
never, so fa r  as I  am  aware, been said to  be a 
sta tem ent o f E ng lish  law . The conception o f 
a class o f th ings  incapable o f being subjected 
to  p ro p r ie ta ry  r ig h ts  o r personal cla im s was 
referred to  th e  R om an law , fro m  w h ich  the  
specific illu s tra tio n s  are draw n, and the  con
clusion w h ich  was enforced b y  the  argum ent 
was th a t  th ings  dedicated b y  the  state to  its  
pu b lic  uses are n o t sub ject to  legal arrest or 
ju d ic ia l sale. I t  is in  th a t  sense, I  th in k , th a t  
D r . A rn o ld ’s a rgum ent was adopted in  The 
Parlem ent Beige (sup.).

I t  is n o t necessary here to consider w h a t 
possessions o f a sta te , i f  any, are in  th e ir  
na tu re  incapable o f be ing alienated o r sub
jec ted to  charge b y  acts o f the  sovereign or 
his officers. I  see no ground fo r  presum ing 
th a t  the  Tervaete was ever found  in  such a 
category. She was a m erchan t vessel, capable, 
as I  suppose, a t a ll m a te ria l tim es o f being 
a lienated o r charged, and she was, in  fac t, 
disposed o f in  due course b y  the  B e lg ian 
G overnm ent to  the  now  defendants. P ub lic  
p ro p e rty  o f fo re ign states w h ich  has been 
rendered sub ject to  cla im s o f in d iv id u a ls  
w ith o u t being w h o lly  a lienated b y  the  state 
concerned has sometimes been dea lt w ith  in  
E ng lish  courts  w h ile  the  in te res t o f a sovereign 
owner subsisted. In  Gladstone v . M usu rus  Bey
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(7 L . T . R ep. 477), where m oney o f the  T u rk is h  
G overnm ent had been p a id  in to  the  B a n k  o f 
E ng land  under the  te rm s o f a c o n tra c t o f the  
governm ent fo r  the  g ra n t o f a tra d in g  conces
sion, upon an a llega tion  o f an in te n tio n  o f the  
governm ent b y  its  representatives to  w ith 
d raw  the  fu n d  and a p p ly  i t  to  o th e r uses, the  
cou rt, b y  in ju n c tio n , restra ined th e  bank  fro m  
m ak ing  pa ym en t pend ing the  su it. So in  
La riv ie re  v . M organ  (26 L . T . Rep. 859 ; L .  R ep. 
7 Ch. A pp . 550) L o rd  H a th e rle y , L .C . la id  i t  
down th a t  where a fo re ign governm ent has made 
a con tra c t in  th is  c o u n try  and has lodged m oney 
in  the  hands o f agents in  th is  c o u n try  fo r  p a y 
m en t o f the  sums to  be due under the  con trac t, 
the  co u rt w i l l  n o t refuse re lie f to  the  con tra c to r 
because th e  c o n tra c t is w ith  a fo re ign govern
m en t, no r because the  fo re ign governm ent does 
n o t appear before the  cou rt. L o rd  H a th e rley , 
in  the  course o f his ju d g m e n t, pu ts  the  case o f 
a fo re ign governm ent ha v in g  placed in  th is  
c o u n try  a sum o f m oney, and hav ing  charged 
i t  w ith  tru s ts  to  be perfo rm ed, sub ject to  w h ich  
the  balance is to  be p a id  back to  the  fo re ign  
governm ent, and asks : “  Is  i t  possible to  say 
th a t  in  such a case the  trus tee  is n o t lia b le  to  
pe rfo rm  the  t ru s t  because the fo re ign gove rn 
m en t, one o f the  cestui que trust, canno t be 
made to  appear ?

M any new questions w i l l  arise when sovereign 
states fre q u e n tly  em p loy th e ir  ships in  unde r
tak ings o f a com m ercia l na tu re . Assume a 
m erchan t vessel w h ich  is a lready sub ject to  a 
m a ritim e  lien  to  be acquired b y  a sovereign 
state, w i l l  the  lien  be discharged ? O r upon a 
re-sale w i l l  i t  rev ive  ? I f  a state-owned cargo 
boa t is salved, and w ith o u t com pensation to  
the  sa lvo r the  vessel is sold w ith in  th is  ju r is d ic 
tio n , w i l l  the  sa lvo r have no c la im  aga inst her 
capable o f being enforced here ? I f  the  m aster 
o f such a vessel finds i t  necessary to  g ive  a 
b o tto m ry  bond fo r repairs ob ta ined in  a rem ote 
p o r t where no advance can be g o t upon the  
c re d it o f the  state, and the  vessel is a fte rw ards 
sold b y  the  state, the  obligee being unpa id , w il l 
he have no enforceable r ig h t  against th e  ship ? 
The p rinc ip les in vo lve d  in  each o f these sup
positious cases are in  question here.

The question o f an ambassador is neces
sa rily  d is tingu ishab le  fro m  th a t  o f a sovereign 
state im m e d ia te ly  concerned. B u t  the  ambas
sador has the  same absolute im m u n ity  from  
the ju d ic ia l process o f fo re ign  states as is en joyed 
b y  the  state whose representative he is. I  p u t 
to  the  defendants’ counsel the  case o f a collis ion 
between yach ts, one be longing to  an ambassador 
and one to  a p r iv a te  owner, if ,  a f te r  the 
am bassador’ s im m u n ity  fro m  process had 
ceased, ac tio n  in  rem  cou ld  be taken  against 
his yach t. I  th in k  i t  is n o t e n tire ly  irre le v a n t 
to  the  f irs t  o f  the  tw o  questions w ith  w h ich  I  
am  dealing here. On the  whole I  th in k  th a t  
the  im m u n ity  fro m  legal process o f the  pu b lic  
ship o f a fo re ign  s ta te , w h ile  i t  is in  the  hands 
o f the  state, does n o t arise fro m  a ru le  th a t  the  
vessel is, to  use the  language o f the  c iv i l law , 
extra commercium. I  th in k  also th a t  th is  
im m u n ity  does n o t in vo lve  the  conclusion th a t
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such a ship is incapable o f becom ing sub ject 
to  ob liga tions to  w h ich  in d iv id u a l owners m ay 
sub ject ships. I  canno t suppose th a t  a 
sovereign state w h ich  cou ld convey its  ships 
to  p r iv a te  owners cou ld n o t hypo theca te  them . 
Could the  sta te, then , b y  acts o f its  agents 
sub jec t a sh ip  to  a m a ritim e  lien  ? L o rd  
G ore ll, in  de fin ing  a m a ritim e  lien  in  the 
course o f h is ju d g m e n t in  The R ip o n  C ity  (8 
Asp. M ar. L a w  Cas. 304 ; 77 L . T . R ep. 98 ;
(1897) P . 226), says th is  : “  I t  is a r ig h t  acquired 
b y  one over a th in g  be longing to  a n o the r—  
ju s  in  re a liena. I t  is, so to  speak, a sub trac
t io n  fro m  the  absolute p ro p e rty  o f th e  owner 
in  th e  th in g . T h is  r ig h t  m ust, the re fore, in  
some w a y  have been de rived  fro m  th e  owner, 
e ith e r d ire c tly  o r th ro u g h  the  acts o f persons 
de riv in g  th e ir  a u th o r ity  fro m  th e  ow ner.”  
L o rd  G ore ll goes on to  say : “  The person 
w ho has acquired the  r ig h t  canno t be 
deprived  o f i t  b y  a liena tion  o f th e  th in g  by  
the  ow ner.”

I  have assumed th a t  a sovereign state m ay, 
b y  v ir tu e  o f its  p ro p r ie ta ry  r ig h ts  over a ship, 
hypothecate  the  ship, and th a t  a lth ou gh  the 
sta te  cou ld n o t be im p leaded in  a fore ign 
c o u rt in  respect o f the  hypo thec, th e  transa c tion  
w o u ld  be v a lid . W h y  m ay n o t th e  same state 
b y  its  agents impose a m a ritim e  lien  upon a 
p u b lic  sh ip  o f the  sta te, and, a lthough  the 
sta te  m ay n o t be im p leaded, w h y  m ay n o t the 
lien  be v a lid  fo r  a ll purposes w h ich  do n o t 
depend upon the  em p loym ent o f legal process 
against the  sta te  ?

I  come to  the  conclusion th a t  the  g round on 
w h ich  ju r is d ic tio n  over th e  p u b lic  ships o f 
fo re ign  states is declined in  o u r cou rts  is n o t 
th a t  th e  acts o f sovereign powers b y  th e ir  
servants are incapable o f con fe rring  r ig h ts  o r 
c rea ting  ob liga tions w h ich  m ay  be p u t  in  su it, 
no r th a t  th e  p u b lic  p ro p e rty  o f th e  states 
used fo r th e ir  pu b lic  purposes cannot, because 
o f its  pu b lic  character, be subjected to  cla im s 
b y  in d iv id u a ls  w h ich  are capable o f ju d ic ia l 
cognisance.

In  the  w e ll-kn ow n  case o f The Schooner 
Exchange v . M cFadden  (7 Cranch, 116, a t p . 147) 
M arsha ll, C .J. de livered the  ju d g m e n t o f the 
Supreme C ourt o f the  U n ite d  States to  the  effect 
th a t  the  exem ption  fro m  process o f th e  pu b lic  
vessels o f fo re ign  powers is founded upon “  an 
im p lie d  prom ise o f exem ption  fro m  the  ju r is 
d ic tio n  o f the  c o u n try .”  L o rd  Esher in  The 
Parlem ent Beige (sup.) spoke o f such pu b lic  
p ro p e rty  as being “  b u t fo r  the  agreem ent 
sub ject to  the  ju r is d ic tio n .”

H o ld in g , as I  do, th a t  a fo re ign  sta te  b y  its  
au thorised agents m ay impose a charge o r lien 
upon one o f its  p u b lic  ships, and th a t  the  charge 
o r lien  m ay be enforced, i f  i t  can be done w ith o u t 
d ire c tly  o r in d ire c tly  im p lead ing  the  foreign 
state, w h a t rem ains is a case o f alleged m a ritim e  
lien  w ith in  the  ju r is d ic tio n  o f the  c o u rt and 
capable o f being carried  to  a ju d g m e n t and to  
execution  w ith o u t any assertion o f ju r is d ic tio n  
over any fo re ign  sovereign o r any p ro p e rty  o f 
a fo re ign  state. The ap p lica tio n  o f the  defen
dants fo r  a s tay o f proceedings fa ils .

T h e  T e r v a e t e .
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The owners o f the  Tervaete appealed, 
j ®aieson, K .C . and E . A  D igby  fo r  the  appel- 
an ts— The Tervaete -was owned a t the  tim e  o f 

e co llis ion b y  a sovereign fo re ign  state, and 
' j°  M aritim e  lien  can a tta ch  to  her fo r  a n y  act 
1 ° ne w h ile  she was the  p ro p e rty  o f a fo re ign 
s°vere ign state. The co u rt has no ju r is d ic tio n  
cy er the  p ro p e rty  o f a fo re ign sovereign. A  
<? eJ§n sovereign can sub m it to  the  ju r is d ic tio n  
1 the E ng lish  courts , b u t i f  he does n o t sub m it 
0 Jt ,  he cannot be im pleaded, and an action  
annot be b ro u g h t against e ith e r the  sovereign 
r  the res, h is p ro p e rty . N o  m a ritim e  lien  

'an arise on th e  vessel e ithe r when she is the  
Property o f the  fo re ign sovereign state o r 
o n w a r d s  when she ceases to  be th e  p ro p e rty  

the fo re ign sta te fo r  an ac t done w h ils t so 
g'Tned- I f  the  fo re ign  state sells the  vessel, i t  
in t  ^ree ° f  any m a ritim e  lien  set up  a t the  

stance o f the  sub ject o f ano the r state, 
ftere is no cause o f ac tion  in  personam  against 

c e Present ow ner o f the  Tervaete and there  
^ n o t  be any cause o f ac tio n  in  rem  e ither, 

ich is a rem edy m ere ly  a n c illa ry  to  the  
einedy in  personam. T hey  re ferred to  :

The Parlem ent Beige, 4 Asp. M ar. L a w  Cas 
234 ; 42 L . T . Rep. 273 ; 5 P rob . D iv  
197 ;

The U top ia , 7 Asp. M ar. L a w  Cas. 408 
70 L . T . R ep. 47 ; (1893) A . C. 492 ;

The Newbattle, 5 Asp. M ar. L a w  Cas. 356 
52 L . T . Rep. 15 ; 10 P rob . D iv . 33 ;

The D icta to r, 7 Asp. M ar. L a w  Cas. 251 
07 L . T . Rep. 563 ; (1892) P . 304 ;

The Tasm ania, 6 Asp. M ar. L a w  Cas. 305 
59 L . T . Rep. 263 ; 13 P rob . D iv . 170.

g K .C . and Dum as  fo r  the  re-
^pondents.— The im m u n ity  en joyed b y  a 

. ei{?n state a t the  instance o f a B r it is h  
by8® ®  is d is tingu ishab le  from  th a t  en joyed 
bu t 6 B r it is h  state. The K in g  can do no w rong, 
sov t -̂a t m ax im  does n o t a p p ly  to  a fore ign 
, v'ereign when a s u it is b ro ug h t against h im  
ea' 9 ® r i t i<>h n a tion a l. The p la in t if f  in  such a 
nof6 i 5 a cause ° f  ac tion , b u t ou r courts  w ill 
Yy, aUow the  fo re ign  sovereign to  be im pleaded, 
of en’- however, a B r it is h  sub ject has a cause 
for at't ion  against a ship, the  p ro p e rty  o f a 
fo r<:l-'r> sovereign, and th a t  ship is sold b y  the  
o f ei®*? sovereign to  a p r iv a te  person, the  cause 
oa a<̂ ion  w h ich  has h ith e rto  la in  do rm an t, is 
a„  . ble o f be ing g iven effect to , and an action  
Afauist the  res can be proceeded w ith . 
a tb ^R Se a Ŝ *P to  w inch  a m a ritim e  lien  
c o u t  6S *S s° h l 1° a fo re ign  sovereign, the  
t j j  51 has no ju r is d ic tio n  to  proceed against 
o w 1 S0Vereign, b u t i f  the  ship is sold back to  its  
y0 ?er> the  m a ritim e  lien  can be g iven effect 
U ° n r  courts, and, equa lly , w hen a m a ritim e  
stat a ttachcs to  a ship, the  p ro p e rty  o f a fore ign 
bv tt,’ SUCl1 liun  can he g iven effect to  when sold 
atta t! fo re ign state to  a p r iv a te  person. The lien  
the al  Ihe  tim e  o f the  co llis ion , and when 
w ith ' J came as the  p ro p e rty  o f a p r iv a te  owner 
l ia b /n ^ le Ju risd ic tion  o f our courts she became 
ijpj e 1° arrest. W hen a fo re ign sovereign 

gs an action  in  the  A d m ira lty  D iv is io n  a

cross-action m ay be b ro ug h t against h im , and 
i f  his vessel has n o t been arrested his action  
m ay be stayed u n t il he gives secu rity  fo r the  
damage caused to  the  defendants’ vessel. 
T hey  referred to  :

The Newbattle, sup. ;
M agdalena Steam N aviga tion  Company v.

M a rt in ,  1859, 2 E . &  E . 94 ;
M ig h e ll v . S ultan  o f Johore, 70 L . T . Rep.

64 ; (1894) 1 Q. B . 149 ;
The Parlem ent Beige, sup.

Cur. adv. vult.

B a n k e s , L .J .  (a fte r  s ta tin g  the  facts) :— The 
respondents contend th a t,  as a resu lt o f the  
co llis ion , a m a ritim e  lien  a ttached to  the  
Tervaete w h ich , now  th a t  she is a p r iv a te  p ro 
p e r ty  and is found  w ith in  the  ju r is d ic tio n , th e y  
are e n tit le d  to  enforce b y  proceedings in  rem 
in  the  A d m ira lty  C ourt o f th is  cou n try .

The present proceedings were taken  b y  the  
respondents to  te s t the  correctness o f th a t  con
te n tio n . The respondents do n o t contest the 
p ropos ition  th a t,  as a general p rinc ip le  o f  
m a ritim e  law  in  the  case o f a c la im  fo r  damage 
a ris ing  o u t o f co llis ion , a p rope r m a ritim e  lien  
m ust have its  ro o t in  the  personal l ia b i l i t y  o f 
the  owner o r o f the  person fo r th is  purpose in  the  
po s ition  o f owner. The sub ject is v e ry  fu l ly  
discussed b y  L o rd  G ore ll in  The R ipon  C ity  (8 
Asp. M ar. L a w  Cas., a t p . 311 ; 77 L . T . Rep., a t 
p. 104 ; (1897) P ., a t p . 242). H e  gives a de fin i
t io n  o f m a ritim e  lien  in  language w h ich  is, I  
th in k , o f assistance in  th is  case. H e says : 
“  Such a lien  is a p riv ileged  c la im  upon a vessel 
in  respect o f service done to  i t ,  o r in ju r y  caused 
by  i t ,  to  be carried  in to  effect b y  legal process. 
I t  is a r ig h t  acquired b y  one over a th in g  
be longing to  another— a ju s  in  re aliend. I t  is, 
so to  speak, a sub tra c tion  fro m  the  absolute 
p ro p e rty  o f the  owner in  the  th in g . T h is  r ig h t  
m ust, there fore, in  some w ay, have been derived 
fro m  the owner e ither d ire c tly  o r th ro u g h  the 
acts o f persons de riv in g  th e ir  a u th o r ity  from  
the  ow ner.”

The respondents fu r th e r  do n o t d ispu te  th a t,  
so long as the  Tervaete rem ained the  p ro p e rty  
o f the  B e lg ian G overnm ent, no proceedings 
cou ld  be taken  e ithe r in  personam  o r in  rem  in  
respect o f the  damage done to  th e ir  vessel by  
the  co llis ion . The con ten tion  upon w h ich  the  
respondents re lied  in  the  co u rt below , and w h ich  
was accepted b y  the  P resident, was th a t  the  
fa c t th a t  no such proceedings cou ld be taken  
was n o t due to  an absence o f any l ia b i l i t y  on 
the  p a r t  o f the  B e lg ian  G overnm ent fo r  the  
negligence o f th e ir  servants w h ich  b ro ug h t 
abou t the  co llis ion , b u t to  the  ru le  In troduced 
b y  in te rn a tio n a l co m ity  w h ich  p ro h ib ite d  the 
ta k in g  o f any proceedings to  enforce th a t  
lia b il ity .

As a fu r th e r con tention , founded upon the  
one ju s t  m entioned, i t  was said th a t  a m a ritim e  
lien  d id  a tta ch  to  the  Tervaete as a consequence 
o f the  co llis ion , and, tho ugh  i t  rem ained, as i t  
were, d o rm an t and unenforceable du rin g  the  
ow nership o f the  vessel b y  the  B e lg ian G overn
m en t, i t  became enforceable when the  vessel
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passed in to  p r iv a te  ow nership . These con
ten tions raise the  question w hethe r a m a ritim e  
lien  ever d id  a tta ch  to  the  vessel a t a tim e  when 
she was owned b y  the  B e lg ian G overnm ent. 
T h is  is q u ite  a d iffe re n t case from  a case where a 
m a ritim e  lien  a ttached  to  a vessel a t a tim e  
when she was p r iv a te ly  owned, w h ich  vessel 
a fte rw ards passed in to  governm ent ownership 
and then  in to  p r iv a te  ow nersh ip again. I t  m ay 
w e ll be th a t  in  such a case the  m a ritim e  lien  
is do rm an t d u rin g  the  pe riod  o f governm ent 
ow nership. The present case is q u ite  d is tin c t 
from  th a t  and invo lves the  question w hethe r a 
m a ritim e  lien  ever a ttached  to  the  Tervaete 
a t a ll.

I  th in k  th a t  i t  m ay  be conceded fo r the  
purposes o f the  a rgum ent th a t  the  fa c t th a t  a 
sovereign o r a sovereign pow er canno t be 
proceeded against in  th e  courts o f a fore ign 
c o u n try  does n o t exclude a ll idea o f l ia b i l i t y  fo r  
a breach o f c o n tra c t o r fo r  a to r t ,  in  the  sense 
th a t, under no circum stances, can the  sovereign 
o r the  sovereign sta te do w rong. The ru le 
th a t, where a fo re ign  sovereign sues in  the  
courts  o f th is  c o u n try , proceedings m ay be 
taken  against h im  in  m it ig a tio n  o f the  re lie f 
cla im ed b y  h im , w ou ld  be o f no va lue , except 
upon the  assum ption th a t  cla im s fo r  breaches 
o f con tra c t o r fo r  to r ts  m ig h t be established 
and set o ff in  m it ig a tio n . In  the  case o f 
Im p e r ia l Japanese Government v . P en insu la r and  
O rien ta l Steam N av iga tion  Company (8 Asp. 
M ar. L a w  Cas. 50 ; 72 L .  T . Rep. 881 ; (1895) 
A . C. 644), the  whole discussion as to  the  cou rt 
in  w h ich  proceedings m ig h t be taken  w ou ld  
have been avo ided  had the  la w  been th a t  the  
E m pero r o f Japan  cou ld n o t be liab le  fo r  dam 
ages resu ltin g  fro m  the  co llis ion  o f h is vessel 
w ith  th a t  o f the  defendants. The p o in t was, 
however, never suggested in  th a t  case. In  the  
case o f The Newbattle (5 Asp. M ar. L a w  Cas. 
356 ; 52 L . T . Rep. 15 ; 10 P rob . D iv . 33) i t  
was assumed th a t  the  K in g  o f the  Belgians 
m ig h t be he ld  liab le  in  damages in  the  cross
cause fo r  th e  negligence o f those in  charge o f 
his vessel, th e  Louise M a rie .

The fa c t th a t  the  im m u n ity  o f an ambassador 
fro m  process in  the  cou rts  o f th is  c o u n try  in  
respect o f debts con tracted  w h ile  he was 
am bassador lasts d u rin g  the  tim e  d u rin g  w h ich  
he is accredited to  the  sovereign and fo r a 
reasonable pe riod  a fte r  he has presented his 
le tte rs  o f reca ll to  enable h im  to  w in d  up his 
o ffic ia l business and to  prepare fo r  his re tu rn  
home, w h ich  is the  law  as la id  down in  M usu rus  
Bey v . Gadban (71 L .  T . Rep. 51 ; (1894) 2
Q. B . 382), po in ts  also, in  m y  op in ion , to  the  same 
conclusion. In  the  num erous cases, such as the 
South A fr ic a n  Republic case (77 L . T . Rep. 241 ; 
(1897) 2 Ch. 487), in  w h ich  the  question o f 
en forc ing  cross-claims in  actions b y  sovereigns 
o r sovereign states arose, i t  appears to  me to  be 
assumed th a t  the  cross-claims are in  respect o f 
breaches o f con tra c t o r o f t o r t  a c tu a lly  com 
m itte d  fo r w h ich  the  sovereign, o r the  sovereign 
state, w ou ld  have been responsible, b u t fo r the 
im m u n ity  from  process w h ich  he o r i t  enjoyed. 
In  sp ite  o f the  fa c t th a t,  so fa r, I  have accepted
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the  argum ents o f the  respondents in  support 
o f the  ju d g m e n t o f the  President, I  am unable 
to  agree w ith  his fina l conclusion, and th a t  on 
a p o in t to  w h ich  his a tte n tio n  does n o t appear 
to  have been specia lly d irected . The p o in t is 
founded p a r t ly  on the  effect on the  p ro p e rty  o f 
the  sovereign sta te, i f  a m a ritim e  lien  attached 
to  the  Tervaete as alleged, and p a r t ly  on a 
consideration o f the  na tu re  o f a m a ritim e  lien 
itse lf. I f  the  ju d g m e n t o f the  P resident is r ig h t 
and the  m a ritim e  lien  a ttached  to  the  Tervaete, 
the  va lue o f the  vessel to  the  B e lg ian G overn
m en t m ust necessarily have been affected ; 
how  seriously, o f course, depends upon the 
am oun t o f the  respondents’ c la im . A  vessel to  
w h ich  a m a ritim e  lien  extends fo r  an y  substan
t ia l am oun t m ust necessarily be w o rth  less 
in  th e  m a rke t th a n  i f  she was free fro m  an y  lien.

In  The B o ld  Buccleugh (1851, 7 M oore P. C., 
a t p . 284), S ir John  Jerv is , when dea ling  w ith  
the  question o f a m a ritim e  lien , adopts L o rd  
T en te rden ’s d e fin itio n  o f i t  as a c la im  or 
p riv ile ge  to  be carried  in to  effect b y  legal 
process ; and he then  goes on to  say th a t  a 
m a ritim e  lien  is the  fou nda tion  o f the  proceeding 
in  rem, a process to  m ake pe rfect a r ig h t 
inchoate from  the  m om ent when the  lien 
attaches.

In  C urrie  v . M c K n ig h t  (8 Asp. M ar. La w  
Cas., a t p. 195 ; 75 L . T . Rep., a t p. 459 ; (1897) 
A . C., a t p. 106), L o rd  W atson  speaks o f a 
m a ritim e  lien  as a rem edy against the  corpus 
o f  the  offend ing ship. W he th e r a m a ritim e  
lien  is p ro pe rly  to  be regarded as a step in  the 
process o f en forc ing  a c la im  against the  owners 
o f a ship o r as a rem edy o r p a r tia l rem edy in 
itse lf, o r as a means o f securing a p r io r ity  o f 
c la im , i t  canno t, in  m y  op in ion , consis ten tly  
w ith  the  ru le  o f im m u n ity  la id  dow n b y  the 
law  o f na tions, be a ttached  to  a vessel belonging 
to  a sovereign power, and be ing used fo r  pub lic  
purposes. To a llow  such a lien  to  a tta ch  would 
be, to  use L o rd  G ore ll’s language in  The R ipon  
C ity  (sup.), to  create a ju s  in  re a liend, a sub
tra c tio n  fro m  the  absolute p ro p e rty  o f the 
sovereign state.

I  m ay here re fer to  the  case o f M usu rus  Bey 
v . Gadban (sup.), in  w h ich  the  im m u n ity  from  
process o f an ambassador was considered. 
I t  was argued in  th a t  case th a t  i t  was perm issib le 
to  issue a w r i t  against an ambassador in  order 
to  p reven t the  ru n n in g  o f th e  S ta tu te  o f 
L im ita t io n s , p rov ided  th a t  no fu r th e r  step o f 
serving o r a tte m p tin g  to  serve i t  was taken. 
The cou rt, ta k in g  the  same v ie w  as was taken 
in  the  M agdalena  case (2 E . and E . 94), refused 
to  accept th e  con ten tion .

D avey , L .J . ,  in  M usu ru s  Bey  v . Gadban 
(71 L .  T . Rep., a t p . 55 ; (1894) 2 Q. B ., a t 
p. 352), says th is  : “  W ith  regard to  th e  firs t, 
i t  is, in  m y  op in ion , su ffic ien t to  re fe r to  the  
th ird  section o f 7 A nne c. 12, w h ich  makes a ll 
w r its  and processes, w hereby the  person o f any 
ambassador o r o th e r p u b lic  m in is te r m ay  be 
arrested o r im prisoned , o r his goods and 
cha tte ls  m ay  be d is tra ined , seized o r a ttached, 
u t te r ly  n u ll and vo id . I t  has been decided in  
M agdalena Steam N av iga tion  Company v .

T h e  T e r v a e t e .
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a r iin  (SUp ^  th a t  the  section applies n o t 
n ly  to  w r its  o f execution  against th e  p ro p e rty  

.Person o f a p r iv ile ge d  person, b u t also to  
n ts  w h ich  lead up  to  and w o u ld  in  o rd in a ry  

°urse have the  consequence o f a tta ch in g  his 
8°ods o r person. I f  so, I  am  o f o p in ion  th a t  
, Wr*t  o f sum m ons in  an ac tio n  is o f th a t  

, a*acter, and th a t  th e  effect o f th e  s ta tu te  
W h ich  is said to  be de c la ra to ry  o n ly  o f the  
omtnon law ) is to  m ake such a w r i t  vo id  
n<* o f no effect. M r. P o lla rd  is q u ite  r ig h t  
n saying th a t  th e  w r i t  had been served in  the  

agdalena case (sup.) and th a t  a l l th a t  i t  was 
ecessary to  decide was th a t  th a t  service was 
ao. B u t the  grounds upon w h ich  th e  decision 

() as based in  L o rd  C am pbell’s ju d g m e n t go 
eyond th a t  p o in t, and, in  m y  op in ion , show a 

l  . 1 w a n t o f ju r is d ic tio n  o f th e  c o u rt to  enter- 
g ln  the  ac tio n  a t a ll. L o rd  C am pbell (2 E . &  
fo r tn P - .  n i ) states the  p r in c ip le  to  be th a t  

r  a ll ju d ic ia l purposes an ambassador is 
jj PPosed s t i l l  to  be in  h is ow n co u n try , and 
cf  eo.ncluded his ju d g m e n t in  these words : I t  
d .a in ly  has n o t h ith e rto  been expressly 
to Ci r d  th a t  a p u b lic  m in is te r d u ly  accredited 

the Queen b y  a fo re ign  state is p riv ileged  
act^1 a ll l ia b i l i t y  to  be sued here in  c iv i l 
w 10ns ; b u t we th in k  th a t  th is  fo llow s from  

^■estab lished p rinc ip les . These passages, in  
on^ °|P?n*on i c o rre c tly  sta te  the  legal p rinc ip les  

Which the  exem ption  is founded, and are in  
C0C0* W  w ith  the  course o f decisions in  ou r 

see’ h>r exam ple, th e  la te  case o f 
2o f  PaTlement Beige (4 Asp. M ar. L a w  Cas.

in  42 L ‘ T ' R eP- 273 ; 5 P ro b ' D iv - 797)> 
a he C ourt o f A ppea l, in  w h ich  i t  was said ( I
f  ,, f a d in g  fro m  th e  m arg ina l no te, w h ich  is 
c y  borne o u t b y  th e  ju d g m e n t) th a t,  as a 

secl uence o f the  absolute independence o f 
r ' 'r y  sovereign a u th o r ity  and o f th e  in te r- 
st lonal  c o m ity  w h ich  induces eve ry  sovereign 
o tl 6 t0  resPect the  independence o f every 
ex 6 r- sovereig n  state, each state declines to  
itse^ e  b y  means o f any o f its  courts  any o f 
an te r r ' to r ' al ju r is d ic tio n  over the  person o f 
Puhl • Sovereign o r ambassador, o r over the  
to  t  ProPert y  o f any state w h ich  is destined 
ami S p U b *° use, o r over the  p ro p e rty  o f any 
sa(, )assad ° r ,  tho ugh  such sovereign, ambas- 
a in ° r ’ o r p ro p e rty  be w ith in  its  te r r ito ry .  I  
j n IInable to  th in k  th a t  the  issue o f a w r i t  
ju r f l v  action  > w h ich  ac tio n  th e  c o u rt has no 
the f C4*°n o n te rta in , and w h ich  w r it ,
issu6 tbe  c o u rt has no ju r is d ic tio n  to

I t
can p re ven t the  s ta tu te  ru n n in g .”

pey âw as the re  expressed, to  h o ld  th a t  i t  is 
L  mJssible to  recosnise a m a ritim e  lien  as

seems to  be im possib le , cons is ten tly  w ith

atta w  rec°gm se a i
sov C -lnS to  th e  p ro p e rty  o f a sovereign o r a 
c u ,erf g n  sta te. I  see no d is tin c tio n  in  p r in - 
th e 6 . Ween the  ac t o f the  in d iv id u a l issuing
j j e W rit and th e  ac t o f the  la w  a tta ch in g  the  
imrn Pacb equa lly  offends the  ru le  a ffo rd ing  
law R  th is  is th e  correc t v ie w  o f the
b e e 'tben  the  appe llan ts  are e n tit le d  to  succeed, 
T erause’ unless a m a ritim e  lien  a ttached  to  the  
B e il f e<e w h ile  she was the  p ro p e rty  o f the  

8lan G overnm ent, i t  canno t a tta ch  a t a ll.

I n  m y  o p in ion  the  appeal m ust be allow ed w ith  
costs here and be low , and an o rder made 
re liev ing  Messrs. D o w n ing  and H ancock from  
th e ir  un d e rta k in g  da ted the  12 th  Jan . 1922 
and se ttin g  th e  w r i t  aside and s tay ing  a ll 
proceedings thereunder.

Sc r u t t o n , L .J .  (a fte r  re fe rring  to  the  fa c ts ) : 
— In  m y  v ie w  i t  is now  established th a t  p ro 
cedure in  rem  is n o t based upon  w rongdo ing 
o f th e  ship person ified as an offender, b u t is 
the  means o f b r in g in g  the  ow ner o f the  ship 
to  m eet h is personal l ia b i l i t y  b y  seizing his 
p ro p e rty . The so-called m a ritim e  lien  has 
n o th in g  to  do w ith  possession, b u t is a p r io r ity  
in  c la im  over the  proceeds o f sale o f the  ship 
in  preference to  o th e r c la im an ts . I t  does n o t 
appear eo nom ine  in  cases o f co llis ion  in  the  
reports  t i l l  the  case o f The B o ld  Buccleugh 
( in fra )  was heard, where i t  is defined as a c la im  
in  p riv ile ge  upon a th in g  to  be carried  in to  
effect b y  legal process ; and i t  is stated, 
erroneously, as is now  a d m itte d , th a t  whenever 
an ac tio n  in  rem  lies, there a m a ritim e  lien  
exists. The re p o rt proceeds (7 M oore, P . C., a t 
p. 284) : “  T h is  c la im  o r p riv ile ge  trave ls  w ith  
the  th in g  in to  whosesoever possession i t  m ay 
come. I t  is inchoate fro m  the  m om ent the  
c la im  o r p riv ile ge  attaches, and w hen carried  
in to  effect b y  legal process b y  a proceeding 
in  rem, relates back to  the  pe riod  w hen i t  
f irs t  a ttach ed .”

The cases as to  th e  re la tio n  o f a m a ritim e  
lien  to  the  personal l ia b i l i t y  o f the  ow ner are 
exh au stive ly  exam ined b y  the  la te  L o rd  G ore ll 
in  The R ipon  C ity  (8 Asp. M ar. L a w  Cas. 
365 ; 77 L .  T . R ep. 98 ; (1897) P . 226). H e 
comes to  the  conclusion th a t  a m a ritim e  lien  
m ay ex is t, tho ugh  the  owner is n o t pe rsona lly  
liab le , where there is personal l ia b i l i t y  in  those 
to  w hom  he had v o lu n ta r ily  en trusted  the  
con tro l o f the  vessel as charterers, tho ugh  n o t 
i f  h is en tru s tin g  is com pulsory, as in  the  case 
o f com pulsory p ilo ts . B u t  fo r  a lien  to  arise, 
in  m y  v iew , some person hav ing , b y  perm ission 
o f th e  owner, te m p o ra ry  ow nership o r possession 
o f the  vessel m ust be liab le  fo r  the  co llis ion . 
I f  he is so liab le , a p riv ilege  o r lien  a t once 
arises in  th is  sense th a t,  i f  a vessel comes 
w ith in  E ng lish  te r r ito r ia l waters, i t  m ay be 
arrested, and th e  c la im  o r p riv ile ge  on i t  w i l l  
date back to  the  tim e  o f the  lien . A n y  p u r
chaser a fte r  the  co llis ion  takes the  ship sub ject 
to  th is  p o ss ib ility  o f cla im .

A t  the  tim e  o f the  co llis ion , i f  i t  happened in  
E ng lish  w aters, w o u ld  i t  have been possible 
to  a rrest the  Tervaete and c la im  a m a ritim e  
lien  ? The w e ll-kn ow n  decision o f The Parlem ent 
Beige (sup.) compels th e  answer in  the  negative. 
N e ith e r th e  B e lg ian  G overnm ent cou ld have 
been sued in  personam, n o r cou ld th e ir  ship have 
been arrested in  rem. I f  th is  is so, I  do n o t 
understand how  the re  cou ld th e n  be any 
m a ritim e  lien  on th e  ship. T o  ho ld  th a t  a lien  
w o u ld  come in to  existence i f  the  G overnm ent 
sold the  ship to  a p r iv a te  purchaser, w o u ld  be 
to  deprive  the  B e lg ian  G overnm ent o f p a r t  o f 
th e ir  p ro p e rty  ; fo r  such a lien  ab ou t to  arise 
m us t reduce the  price  pa id  to  the  G overnm en t
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and so a ffect the  p ro p e rty  o f the  G overnm ent.
The general language o f L o rd  W atson in  

The Castlegate (7 Asp. M ar. L a w  Cas., a t p. 288 ; 
68 L . T . Rep., a t p. 103 ; (1893) A . C., a t p. 52) 
th a t  “  a p rope r m a ritim e  lien  m us t have its  
ro o t in  the  personal l ia b i l i t y  o f the  ow ner,”  
app ro v ing  the  language o f L o rd  Esher in  The 
Parlem ent Beige (sup.), and the  s im ila r language 
o f S ir F rancis  Jeune in  The U top ia  (7 Asp. 
M ar. L a w  Cas., a t p. 411 ; 70 L . T .R ep ., a t p. 50 ;
(1893) A . C., a t p. 499), appear to  me e n tire ly  to  
suppo rt th is  v iew , even i f  th a t  general language 
is n o t applicab le , as L o rd  G orell, in  The R ipon  
C ity  (sup.), th o u g h t i t  was no t, to  the  
com plica ted fac ts  in  th a t  case. A n d  w h ile  I  
agree w ith  the  P resident th a t  the  passage in  The 
Parlem ent Beige (sup.) was n o t s tr ic t ly  necessary 
to  the  decision, y e t i t  was so closely re la ted  to  
I t  th a t,  com ing fro m  such a m aster o f m a ritim e  
law , I  have no hes ita tion  in  fo llo w in g  it ,  
especially as I  agree w ith  i t  in  p rinc ip le . L o rd  
Esher says (4 Asp. M ar. L a w  Cas. a t p. 245 ; 
42 L . T . Rep. a t p. 284 ; 5 P . D iv .,  a t p. 218) : 
“  The p ro p e rty  canno t be sold as against the 
new ow ner i f  i t  cou ld  n o t have been sold as 
against the  ow ner a t the  tim e  when th e  alleged 
lien  accrued. T h is  doc trine  o f the  Courts o f 
A d m ira lty  goes o n ly  to  th is  ex te n t, th a t  the  
innocen t purchaser takes the  p ro p e rty  sub ject 
to  the  inchoate m a ritim e  lien  w h ich  a ttached 
to  i t  as against h im  w ho was the  ow ner a t the  
tim e  the  lien  a ttach ed .”  In  the  present case 
no lien  attaches against the  B e lg ian G overn
m en t, no r cou ld th e ir  ship have been arrested 
in  rem. B u t  i f  th e y  cou ld o n ly  sell the  ship 
sub ject to  th e  lien , th e ir  p ro p e rty  w ou ld  be 
affected b y  the  lien , in  th a t  th e y  w ou ld  receive 
less th a n  the  va lue o f the  ship free fro m  encum 
brances o r lien . The resu lt w ou ld  be th a t  
ou r la w  w o u ld  assert a r ig h t  over the  p ro p e rty  
o f a fo re ign  sovereign n o t a ris ing  fro m  any 
v o lu n ta ry  ac tio n  on his p a r t w h ich  adversely 
affected his p ro p e rty .

I  agree th a t  a sovereign m ay ca ll upon us 
to  enforce legal r ig h ts  in  h is favo u r. The case o f 
The Newbattle (7 Asp. M ar. L a w  Cas. 356 ; 52 
L .  T . Rep., 15 ; 10 P rob . D iv . 33) shows th a t, 
i f  he does so, we m ay  refuse to  enforce those 
r ig h ts  unless he allows the  legal r ig h ts  th a t  we 
recognise to  be e ffec tive ly  enforced against h im . 
I  agree th a t  cases lik e  Gladstone v . M asurus  
Bey  (1863, 7 L . T . Rep., 477 ; 1 H . and M . 495) 
and La riv ie re  v . M organ  (26 L . T . Rep. 859 ; 
L .  R ep. 7 Ch. 580) show th a t,  where E ng lish  
tru s ts  are concerned, th is  c o u rt w i l l  proceed, 
th o u g h  fo re ign  r ig h ts  are concerned. W h ile , on 
the  o th e r hand , Vavasseur v . K ru p p  (39 L .  T . 
R ep. 273 ; 9 Ch. D iv . 351) invo lves th e  p ro 
po s ition  th a t  th is  c o u n try  w i l l  n o t enforce 
E ng lish  p a te n t r ig h ts  against p ro p e rty  in  the  
ju r is d ic tio n  w h ich  a fo re ign sovereign cla im s, 
I  am disposed to  agree th a t  the  ground  o f the  
decisions is th a t,  tho ugh  the re  are E ng lish  
r ig h ts , we do n o t enforce them  against a fore ign 
sovereign d ire c tly  o r in d ire c tly , because o f the 
co m ity  o f na tions. B u t i t  resp ec tfu lly  appears 
to  me th a t  the  e rro r o f the  P res iden t’s ju d g m e n t 
is th a t  he is enforc ing  r ig h ts  against a fore ign

sovereign in d ire c tly , when he supports th e  v iew  
th a t  over his p ro p e rty  there  is b y  E ng lish  law  
an inchoate lien  w h ich  w i l l  d im in ish  th e  value 
o f th a t  p ro p e rty  by  low ering  the  price th a t  a 
p r iv a te  purchaser w i l l  g ive fo r  it .

I  appreciate th a t  the  m a tte r becomes o f 
in te rn a tio n a l im portance  i f  states increase th e ir  
com m ercia l tra d in g  b y  na tio n a l fleets. I  have 
a lready, in  The Porto A lexandre  (15 Asp. M ar. 
L a w  Cas. 1 ; 122 L . T . Rep. 661 ; (1920) p. 30), 
expressed m y  views o f the  disadvantages o f 
s tate im m u n ity  in  such circum stances, b u t the  
rem edy is, in  m y  op in ion , sta te  agreem ent b y  
d ip lo m a tic  ac tion , n o t in fr in g e m e n t o f legal 
p rinc ip les  based on the  c o m ity  o f na tions.

F o r these reasons, I  th in k  the  appeal m ust 
be a llow ed w ith  costs here and below, and the 
w r i t  against th e  Tervaete set aside.

Atkin, L .J .—T his  case raises a question o f 
considerable im portance . I  have found  i t  
d iff ic u lt ,  and I  d iffe r fro m  the  reasoning o f the 
learned P resident w ith  hes ita tion  ; b u t, hav ing  
fo rm ed a ju d g m e n t w h ich  is n o t in  agreem ent 
w ith  his conclusion, I  m ust express i t .  I  unde r
stand the  a rgum en t made b y  the  respondents 
and enforced b y  th e  P resident to  be th is  : 
C o llis ion damage caused b y  the  neg ligent 
m a n ip u la tio n  o f a ship creates a r ig h t  in  the 
person in ju re d  to  recover damages fro m  the  
ow ner responsible fo r  the  na v ig a tion . I t  also 
creates a r ig h t  in  the  person in ju re d  to  a 
m a ritim e  lien  over the  ship so causing damage. 
T h a t lien  is n o t a possessory lien , b u t consists 
o f the  r ig h t,  b y  legal proceedings in  an app ro 
p ria te  fo rm , to  have the  ship seized b y  the  
officers o f the  c o u rt and made ava ilab le  b y  
sale, i f  n o t released on ba il, to  pa y  the  co llis ion  
damage. I f  the  ship is the  p ro p e rty  o f a fore ign 
sovereign, i t  is a d m itte d  th a t  the  legal p ro 
ceedings canno t be commenced against h im  
e ith e r pe rsona lly  o r in  rem, th a t  is, fo r the  arrest 
o f the  ship, because b y  the  c o m ity  o f na tions 
no process can be b ro ug h t in  the  courts  against 
th e  person o r the  p ro p e rty  o f a fo re ign  sovereign. 
B u t  th is  is o n ly  a personal p riv ile ge  o f the  
sovereign n o t to  be im pleaded. The r ig h t  o f the  
in ju re d  person to  damages and to  a lien  s t i l l  
exists, and, as the  r ig h t  to  a lien  is n o t abrogated 
when the  ship is transfe rred  in to  the  possession 
o f a th ird  person, so, when the  ship fo rm e rly  
owned b y  the  fo re ign  sovereign becomes the 
p ro p e rty  o f a th ird  person n o t p ro tec ted  b y  the  
personal p riv ile ge  o f the  sovereign, th e  r ig h t  to  
a lien  becomes effective , and the  necessary 
proceedings in  rem  m ay be taken  against the  
ship. The r ig h t  to  a m a ritim e  lien , i t  is said, 
is eq u iva le n t to  a charge created b y  v o lu n ta ry  
hyp o the ca tio n  o f a cha tte l b y  the  sovereign—  

i a charge w h ich  m ay n o t be capable o f enforce- 
| m en t w h ile  the  ch a tte l is in  the  possession or 

ow nersh ip o f the  sovereign, b u t  can be enforced 
as i t  is trans fe rred  in to  the  p ro p e rty  o f a th ird  
person.

A  p a r t  o f th a t  reasoning is irre s is tib le . I t  
seems to  me correct to  say th a t  the  acts o f a 
fo re ign  sovereign m ay co n s titu te  breaches o f 
c o n tra c t o r o f d u ty  n o t a ris ing  fro m  con tra c t, 
w h ich  create r ig h ts  in  the  o th e r p a r ty .  T rue,
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such r ig h ts  m ay be o f l i t t le  va lue , as th e y  canno t 
° i( l in a r i]y  be enforced b y  ac tio n . B u t  the  
in a b il i ty  is a mere personal in a b il i ty  to  sue ; 
.ney can be made effective in  defence as, fo r 
instance, b y  set-off, where the  r ig h ts  g ive rise 
0 a power o f set-o ff : and, as I  should suppose, 
y  a plea o f c o n tr ib u to ry  negligence ; and 

should the  sovereign su b m it to  th e  ju r is d ic tio n  
in  respect o f a c la im  based upon such rig h ts , 

apprehend th a t  the  c o u rt w o u ld  be bound 
0 g ive effect to  the m . B u t,  in  m y  ju d g m e n t, 

uP°n a tru e  ana lys is  o f w h a t is m eant b y  a 
m a ritim e  lien , the  r ig h t  to  such a lien  is n o t such 
ns can be created a t a ll b y  th e  ac t o f a sovereign.

is n o t a r ig h t  to  take  possession o r to  h o ld  
Possession o f a ship. I t  is confined to  a r ig h t  to  
nke proceedings in  a c o u rt o f law  to  have the  

ship seized, and, i f  necessary, sold. The ac tio n  
in  rem. is an ac tio n  in  w h ich  th e  owners o f the  
ship are nam ed as pa rties  to  the  proceedings, and 
ih  w h ich , accord ing to  ou r procedure, i f  th e y  
appear, sub ject to  th e  s ta tu to ry  r ig h t  to  l im it  
'a b il ity ,  th e y  w i l l  be made liab le  persona lly  
° r  the  fu l l  damage regardless o f th e  va lue 

° i  the  res.
The ow ner, the re fo re , in  such an ac tio n  is 

ire c tly  im p leaded. B u t  w he the r i t  be d ire c tly  
0r in d ire c tly , th e  ow ner w ho is a fo re ign 
sovereign canno t be im pleaded a t  a ll. The 
esu l t  appears to  me to  be th a t  the  m a ritim e  
ien against the  fo re ign  sovereign cannot ex is t 

a a ll. A  r ig h t  w h ich  can o n ly  be expressed 
a r ig h t  to  ta ke  proceedings seems to  me to  

e denied, where the  r ig h t  to  take  proceedings 
ss iL 'n ied . N o  independent l ia b i l i t y  o f the  
overeign, such as a l ia b i l i t y  fo r  de b t o r damages, 

irr>,nain 'S Pen<le n t, p ro tec ted  o n ly  b y  an 
m u n ity  fro m  legal proceedings. The r ig h t  o f 

a ritim e  lien  appears, the re fore , to  be 
^ssentia lly  d iffe re n t fro m  a r ig h t  o f p ro p e rty  b y  

ypothec o r pledge created b y  th e  v o lu n ta ry  
<: ' i f  the  sovereign.

t , “  th is  reasoning be correct, inasm uch as 
o fT h  never was a tim e  d u rin g  the  ow nership 

the  B e lg ian G overnm en t w hen the  respon
dents could aver th a t  th e y  possessed a m a ritim e  

en over the  Tervaete, the re  was no ob lig a tio n  
n ich  a ttached  to  the  ship o r to  the  new owners 

en th e  ship became th e ir  p ro p e rty . On the 
P lana tion  o f the  o r ig in  o f the  m a ritim e  lien  

b y  S ir F ranc is  Jeune in  The D icta to r 
Asp. M ar. L a w  Cas. 251 ; 67 L .  T . R ep. 563 ; 

^  92) p . 304) ( one m ay perhaps be a llow ed to  
finder how  such a r ig h t ,  avow ed ly  dependent 

be'}? t *le Personal  l ia b i l i t y  o f th e  owner, cou ld 
held to  be enforceable against a new owner 

I t * ' ln  any  w ay  pe rsona lly  liab le  fo r  the  co llis ion .
is too  la te  to  raise a d o u b t as to  th is  p o in t 

iyr er the  decision in  The B o ld  Buccleugh (7 
oore p. C. 267). B u t  where the re  was no r ig h t  

ga inst th e  old ow ner, th e  new ow ner m ust 
bv i l 6’ ^ m yse lf should in  any case feel bound 

y  the  d ic tu m  o f L o rd  Esher in  The Parlem ent 
2’P t’6 ^  Asp. M ar. L a w  Cas. 234 ; 42 L . T . Rep. 
; , ’ ^  P rob . D iv . 197), re ferred to  in  the  
ne ^ rtlent  ° f  the  P resident. I  have th o u g h t i t  

cessary to  sta te  m y  view s on th is  d if f ic u lt  
"  estion  in  m y  ow n w ay, because I  am n o t sure 

V o l . X V I . ,  N .  S,

th a t  I  feel so m uch pressed as m y  b ro thers  w ith  
the  con ten tion  th a t  a do rm an t m a ritim e  lien  
over a fo re ign  sovereign’s ship w ou ld  a ffect the  
va lue o f the  ship in  his hands, and there fore 
m ust be negatived. The suppos ition  th a t  the  
l ia b i l i t y  existed as fo r  a personal c la im , b u t was 
m ere ly  unenforceable, does n o t seem necessarily 
to  be in va lid a te d  b y  the  fa c t th a t  such l ia b i l i t y  
w o u ld  impose pecun ia ry  disadvantages upon 
the  sovereign. A  v o lu n ta ry  pledge o r hypothec 
w o u ld  be a ttended  w ith  the  same resu lts, b u t 
w o u ld  i t  n o t be v a lid  ? I  do n o t, however, 
dissent fro m  th £ ir  v iew . I  concur in  the  v ie w  
take n  b y  m y  bro thers  o f the  cases c ited  b y  them  
and o f th e ir  bearing on th is  case.

I  o n ly  desire to  add a w o rd  o r tw o  on the  case 
o f The Newbattle (5 Asp. M ar. L a w  Cas. 356 ; 52 
L . T . R ep. 15 ; 10 P rob . D iv . 33), in  the  C ourt 
o f A ppea l. There th e  co u rt he ld  th a t  upon the  
con s tru c tion  o f the  A d m ira lty  C ourt A c t 1861, 
where a fo re ign  governm ent had  b ro u g h t an 
ac tio n  in  rem  against the  owners o f the  N ew 
battle, an o rder cou ld  be made s tay ing  the  ac tion  
u n t i l  secu rity  had been g iven b y  the  p la in tiffs  
to  answer the  coun te rc la im  o f th e  de fendant 
in  respect o f the  same co llis ion . The relevance 
o f the  case is th a t,  unde r the  section, a con d ition  
precedent o f such an order is th a t  the  p la in t if fs ’ 
ship canno t be arrested, and the  decision o f the  
c o u rt proceeds upon th e  g round  th a t,  tho ugh  
the  fo re ign  sovereign has in voke d  the  ju r is 
d ic tio n  o f the  c o u rt, and tho ugh  he were under 
possible l ia b i l i t y  fo r  damages in  an effective 
cross s u it, y e t his ship was exem pt fro m  arrest. 
T h a t a m a ritim e  lien  was n o t enforceable under 
such circum stances appears tb  a ffo rd  strong 
suppo rt fo r  the  v ie w  th a t  i t  d id  n o t ex is t a t a ll.

F o r these reasons I  th in k  the  appeal m us t be 
allow ed and the  o rder made as sta ted  by  
Bankes, L .J .  A ppea l allowed.

S olic ito rs  fo r  the  appe llan ts, D owning, 
M idd le ton , and Lew is, fo r  D ow n ing  and 
Handcock, C a rd iff.

S o lic ito rs  fo r  the  respondents, H olm an, 
Fenw ick, and W illa n ,  fo r  Lean  and Lean. 
C a rd iff.

J u ly  *14 and  18, 1922.
(Before Bankes, Warrington, and Atkin 

L .J J .)
Adelaide Steamship Company v . The King, (a) 

appeal from the king’s bench division.
Insurance— Charter-party— Requisitioned sh ip—  

W ar r is k  or m arine  r is k — “  Consequences o f 
hostilities or w a rlike  operations ” — Use o f 
ship as ambulance transport —  C o llis ion  —  
Negligence.

I n  1916 the steamship W . was taken over by 
the A d m ira lty  fo r  use as a hospita l ship upon  
the terms o f charter-party T . 99, the A d m ira lty  
accepting l ia b il ity  fo r  a l l w a r risks, in c lud in g  
“  a ll consequences o f hostilities or w arlike

(u) R ep o rte d  b y  W. C. Sindfoed, E sq .. B a rr i* te r-s /t-
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operations,”  w hile the owners undertook the 
m arine risks . The W . was used as an 
ambulance transport, and was armed w ith  a 
gun, and had on board a few  R oyal N a va l men 
to work it .  H e r master was instructed that 
i f  he were attacked by a subm arine, and saw 
an op po rtu n ity  o f ram m ing  it ,  he should do so. 
W hile  ca rry ing  wounded men w ith  doctors and  
nurses fro m  Havre to Southampton, and being 
navigated w ithou t lights on a dark and hazy 
night, and proceeding at f u l l  speed, by the 
orders o f the A d m ira lty , the W . collided w ith  
another sh ip  and was damaged. The W . 
was fo u n d  to be alone to blame fo r  the collis ion , 
which was due to the negligence o f ihose in  
charge o f her.

He ld  (1), that the W . was engaged in  a w arlike  
operation at the tim e o f the co llis ion.

Re P . and O. B ran ch  Service and  Com m on
w e a lth  S h ipp ing  R epresen ta tive  (The Geelong) 
(15 A sp. M a r . Law  Cas. 522 ; 127 L . T . Rep. 
133 ; (1922) 1 K .  B . 706 ; since affirm ed in  
the House o f Lords  (an te , p. 522 ; 128 L . T . 
Rep. 546 ; (1923) A . C. 191) fo llow ed ;

(2) That, in  the circumstances, the negligence o f 
those in  charge o f the W . was im m ate ria l, 
and that the A d m ira lty  were liable.

Judgm ent o f M cC ard ie , J .  reversed.

Appeal b y  the  supp lian ts  fro m  the  ju d g m e n t 
o f  M cCardie , J . in  the  Com m ercia l C ourt, 
on a p e t it io n  o f r ig h t,  repo rted  15 Asp. M ar. L a w  
Cas. 525 ; 127 L . T . R ep. 63.

The supp lian ts  were an A u s tra lia n  steam ship 
com pany o f M elbourne. In  A ug . 1915 the 
W arilda , be longing to  the  supp lian ts , was 
requ is itioned  b y  the  A u s tra lia n  G overnm en t 
fo r  tra n s p o rt service. In  J u ly  1916 she was 
take n  over b y  the  B r it is h  A d m ira lty  fo r  use 
as a m il i ta r y  h o sp ita l ship under th e  te rm s o f 
the  c h a rte r-p a rty  T . 99, w h ich  p ro v id ed  th a t  
the  A d m ira lty  should accept l ia b i l i t y  fo r  w a r 
risks w h ile  th e  supp lian ts  con tinued  to  take  the  
m arine  risks. She was described as an “  am bu
lance tra n s p o rt to  be trea te d  as a tro o p  tra n s 
p o r t. ”  She was arm ed w ith  one tw e lve - 
pounder gun, and had in s tru c tion s  to  ram  any 
subm arine sighted. On the  24 th  M arch  1918 
the  W a rild a  was c a rry in g  wounded m en fro m  
H a v re  to  S ou tham p ton  when, a b o u t 4 a.m ., 
she came in to  co llis ion  w ith  ano the r steamer, 
the  Petingaudet, and b o th  vessels suffered 
considerable damage. The n ig h t was d a rk  
and hazy, and the  sea sm ooth. B y  o rder o f 
the  A d m ira lty  the  W a rild a  was be ing nav iga ted  
a t fu l l  speed w ith o u t lig h ts , and the  Petingaudet 
was be ing nav iga ted  w ith o u t m asthead lig h ts  
and w ith  d im m ed side lig h ts . The supp lian ts  
c la im ed damages on the  g round  th a t  the  co llis ion  
was a consequence o f w a rlik e  opera tions ; the  
C rown in  th e ir  plea asserted th a t  the  co llis ion  
was due to  th e  neg ligent n a v ig a tio n  o f the 
W arilda , and was th e  resu lt o f  a m arine  risk .

T he  owners o f  the  Petingaudet had b ro u g h t 
an ac tio n  aga inst the  supp lian ts , and in  th a t  
ac tion  the  co llis ion  was he ld to  be due to  neg li
gence o f  the  W a rild a  ; and the  supp lian ts  were 
m ade liab le  fo r  the  damage to  the  Petingaudet.

The W arilda  he rse lf was w ith d ra w n  fo r  repairs 
a fte r  the  co llis ion , so the  supp lian ts  had suffered 
in  th ree ways ; th e y  had had to  p a y  the  cost 
o f th e ir  own repairs , th e y  had had to  p a y  fo r 
the  rep a ir o f the  Petingaudet, and th e y  had  los t 
the  h ire  w h ich  w ou ld  have been payab le  to  
the m  d u rin g  the  tim e  w h ile  the  W a rild a  was 
undergoing repairs.

The facts are set o u t a t le ng th  in  th e  ju d g m e n t 
o f M cCardie , J . (15 Asp. M ar. L a w  Cas. 525 ; 
127 L . T . R ep. 63).

M cCardie , J . he ld  th a t  (1) th e  W a rild a  was 
n o t engaged in  a w a rlik e  opera tion , and was 
n o t a w arsh ip , a t the  tim e  o f the  co llis ion  ; 
and (2) th a t  i f  she had been engaged in  a w a rlike  
opera tion , the  loss was due to  the  negligence 
o f  those in  charge o f her ; and the  question  o f 
negligence being, on th e  au th o ritie s , m a te ria l, 
the  supp lian ts  cou ld  n o t have succeeded, and 
the re  m us t be ju d g m e n t fo r  th e  Crown.

The supp lian ts  appealed.

M a c K in n o n , K .C ., D u n lo p , K .C ., and Dum as, 
fo r  th e  appe llan ts .— The W a rild a  was engaged 
in  a w a rlik e  ope ra tion  a t the  tim e  o f the  
co llis ion , and the  case is covered b y  the  
decision o f the  C ourt o f A ppea l in  Re P . and O. 
Branch Service and Commonwealth S h ipp ing  
Representative (The Geelong case) (15 Asp. M ar. 
L a w  Cas. 522 ; 127 L . T . R ep. 133 ; (1922) 1 
K .  B . 706). T h a t was a case o f m o v in g  m il i ta ry  
stores fro m  one base o f opera tions to  another, 
w h ile  th is  is a case o f m o v in g  w ounded soldiers, 
b u t no d is tin c t io n  can be d ra w n  between the  
tw o  cases. Secondly, i f  the  ship was engaged 
in  a w a rlik e  opera tion , i t  is im m a te ria l in  the 
c ircum stances o f  th is  case th a t  those in  charge 
o f her were neg ligent. T h is  is n o t the  case o f 
a m erchan t sh ip , sa iling  w ith o u t lig h ts  in  the  
b r ig h t m o o n lig h t, ru n n in g  ne g lige n tly  in to  
ano the r ship, in  w h ich  case the  negligence m ig h t 
be m a te ria l. I f  a w a rsh ip  in  the  m id s t o f  a 
na va l engagement were to  ru n  n e g lig e n tly  in to  
ano the r w arsh ip , the  negligence w o u ld  be 
im m a te ria l, and i t  is im m a te ria l th a t  the re  was 
negligence in  th is  case. The r is k  o f negligence 
w h ile  c a rry in g  on a w a rlik e  ope ra tion  is one o f 
the  risks  insured against in  a w a r risks p o licy . 
T hey  re ferred to  :

A rd  Coasters v . The K in g ,  15 A sp. M ar. 
L a w  Cas. 353 ; 125 L . T . R ep. 548 ; 
(1921) 2 A . C. 141 ;

B rit is h  In d ia  Steam N av iga tion  Company 
v . Green, 14 Asp. M ar. L a w  Cas. 513; 
15 Asp. M ar. L a w  Cas. 358 ; 121 L .  T . 
R ep. 559 ; (1919) 2 K .  B . 670;

Charente Steamship Company v . D irector 
o f T ransport, 38 T im es L .  R ep. 434.

Raeburn, K .C . and Balloch  (S ir Ernest 
Pollock, A .-G ., w ith  them ) fo r  the  C row n.—  
T he case is d is tingu ishab le  fro m  The Geelong case 
(sup.), as the  ope ra tion  in  th is  case was peaceful 
and h u m a n ita r ia n , w h ile  in  The Geelong case 
the re  was a m il i ta ry  ope ra tion , nam ely , the  
rem ova l o f stores. Secondly, the  negligence 
o f those on board the  W a rild a  is m a te ria l, and 
was the d ire c t cause o f the  co llis ion  ; even
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assuming the re  was a w a rlik e  ope ra tion , 
here w ou ld  have been no co llis ion  b u t fo r  the  

negligenee o f the  W a rild a . T hey  re ferred to  : 
B r ita in  Steamship Company v . The K in g ,  

15 Asp. M ar. L a w  Cas. 58 ; 123 L .  T . 
R ep. 721 ; (1921) 1 A . C. 99 ;

Larchgrove (Owners) v . The K in g ,  1919, 
 ̂36 T im es L .  R ep. 108 ;

The Geelong case, 15 Asp. M a r. L a w  Cas. 
522 ; 127 L .  T . R ep., 13 3 ; (1922) 1 
K .  B . 706 ;

I n u i  Gomei K a isha  v . A tto lico , L lo y d ’s 
L is t ,  Feb. 10, 1919.

M a c K in n o n , K .C . rep lied .

Rankes, L .J .— T h is  is an  appeal on a p e tit io n  
j r *ght fro m  M eC ardie, J . I t  raises an 
J h p o rta n t p o in t, w h ich  has been the  sub ject 
,, discussion elsewhere, b u t  comes now  fo r 
he f irs t  tim e  before th is  c o u rt. The facts 

?.ut  ° f  w h ich  the  p e tit io n  arises were as fo llow s : 
th* 24 th  M arch  1918 the  sup p lian ts ’ vessel, 

l f  ^ QriW a, w h ile  crossing w ith  wounded 
oidiers fro m  H a v re  to  S ou tham p ton  came 
n to co llis ion  w ith  ano the r vessel, the  P etin - 

goudet, w ith  th e  resu lt th a t  b o th  vessels were 
A n  ac tio n  was b ro u g h t in  the  

d m ira lty  D iv is io n , and u lt im a te ly  th e  House 
Lo rds, a ff irm in g  th is  c o u rt, he ld  th a t  the  

artitfa  was alone to  b lam e, the  grounds be ing 
at  she d id  n o t a lte r  her course o r speed as 

v° on as she ou gh t a fte r  f ir s t  s ig h tin g  the  o the r 
essel. A f te r  th a t  decision the  question arose 
n Which th is  p e tit io n  o f r ig h t  was based—  

c a.?le ly > w he the r in  the  c ircum stances the  
fusion was a consequence o f a w a r r is k  o r 
a M arine  r is k . T o  decide th a t  question  i t  is 

p e s s a ry  to  go in to  the  fac ts  m ore fu lly .  The 
an ld a  was, in  th e  f irs t  instance, requ is itioned  

■ ^  ri*e A u s tra lia n  G overnm en t. T hen she was
taken over b y  o u r G overnm en t, and fo r  the
ta l^ )OSeS th is  case i t  is agreed th a t  she was 
u en ° a  the  te rm s o f  the  c h a rte r-p a rty  T . 99 
s,, . ®r  w h ich  the  G overnm en t accepted respon- 

11' t y  fo r  the  risks  inc luded  in  th e  fo llow ing  
„ a'lse : “  W a rra n te d  free o f  cap tu re , seizure, 
or de ten tio n  and th e  consequences the re o f 

, ° f  an y  a tte m p t the re a t, p ira c y  excepted, 
or*1 a^S-° f r ° m  ad consequences o f h o s tilit ie s  
de y ar i ‘ ke opera tions w h e the r before o r a fte r  
ovClarat i° n  o f w a r.”  H a v in g  thu s  been taken  
to  L?v fhe Was used as a ho sp ita l ship, b u t  ow ing 

r ile  ac tio n  o f  th e  Germ ans in  reference to  
° sP ita l ships she was trans fe rre d  fro m  th a t  
t eg ° ry , and unde r regu la tions made fo r  th a t  

as r *>0se she was trans fe rre d  in to  a class kno w n  
on ?m bulance transp o rts . A  gun  was placed 
he board o f her and he r cap ta in  was to ld  th a t  
def Was. n o t bound in  a l l events to  re fra in  fro m  
i f  • the  vessel, b u t  th a t,  on  the  c o n tra ry ,
to 1 tacked b y  a subm arine i t  m ig h t be his d u ty  
0Ccurar» the  subm arine i f  an o p p o rtu n ity

j  P n these facts tw o  questions have been 
Co,.ar id  : f irs t,  w h e the r a t th e  t im e  o f  the  
on Isi0.n  the  W a rild a  was engaged in  a w a rlik e  
she ar i ° n ; and th e  second, w hethe r, assum ing 

Was so engaged, the  co llis ion  was a conse

quence o f  th a t  opera tion , o r w he the r i t  was 
due to  an independent in te rve n in g  cause—  
nam ely , the  negligence o f those in  charge o f 
the  W arilda . U p o n  the  f irs t  p o in t I  am  
unab le to  d is ting u ish  th is  case fro m  The 
Geelong case (sup.), rece n tly  decided in  th is  
c o u rt, where th e  vessel in  question  was engaged 
in  c a rry in g  w a r stores and am bulance wagons 
fro m  one w a r base to  another. In  the  op in ion  
o f Bailhache , J . th a t  fa c t its e lf  was enough to  
establish th a t  the  vessel was engaged in  a 
w a rlik e  opera tion . In  th is  c o u rt the  M aster 
o f the  R o lls  was n o t prepared to  go th a t  
le n g th  ; b u t i t  appeared fro m  the  evidence 
th a t  the  stores and wagons were be ing tra n s 
p o rte d  in  th e  course o f evacua ting  G a llip o li, 
and he he ld th a t  th is  d id  c o n s titu te  a w a rlik e  
opera tion . H e  said (15 Asp. M ar. L a w  Cas., a t 
p . 52 4 : 127 L . T . Rep., a t p . 135 ; (1922)
1 K .  B ., a t p . 714) : “  N o w  i f  w h a t she 
was do ing  was a p a r t  o f  the  ope ra tion  o f 
th e  evacua tion  o f G a llip o li I  th in k  she w o u ld  
be c a rry in g  o u t a w a rlik e  ope ra tion  ju s t  as 
m uch  as she w o u ld  have been i f  she had been 
c a rry in g  th in gs  fo r  th e  purpose o f la n d in g  upon 
G a llip o li.”  S c ru tton , L .J .  was prepared to  
agree w ith  B a ilhache , J . H e  said (15 Asp. 
M ar. L a w  Cas. p . 525 ; 127 L .  T . Rep., a t p. 
136 ; (1922) 1 K .  B ., a t  p. 718) : “ I  am  
prepared to  h o ld  th a t  c a rry in g  am bulance 
wagons and G overnm en t stores fro m  one w ar 
base to  ano the r in  t im e  o f w a r was a w a r
lik e  op e ra tion .”  B u t  I  am  con ten t to  accept 
the  v ie w  o f the  M aste r o f the  R o lls . I  can 
d raw  no d is tin c t io n  between convey ing m il ita ry  
stores in  th e  course o f evacua ting  G a llip o li 
and convey ing  w ounded soldiers v ia  H a v re  
to  S ou tham p ton  fro m  the  fig h tin g  line  in  
F rance. E ve n  i f  I  d iffe red  fro m  th a t  decision 
I  should fo llo w  i t  in  th is  case because, in  m y  
ju d g m e n t, i t  is undesirab le  th a t  th is  co u rt 
should d raw  fine  d is tin c tio n s  between cases so 
closely analogous. B u t  in  saying th is  I  do 
n o t w ish  to  be take n  as in  th e  least d issenting 
fro m  The Geelong (sup.), w h ich  appears to  be 
la rg e ly  based on B r ita in  Steamship Company 
v . The K in g  (15 Asp. M ar. L a w  Cas. 58 ; 123 
L .  T . R ep. 721 ; 15 Asp. M ar. L a w  Cas. 58 ; 
(1921) 1 A . C. 99).

I  pass now  to  the  second p o in t, w he the r the  
co llis ion  was a consequence o f the  w a rlik e  opera
t io n , w ith in  th e  m eaning o f clause 19 o f the  
c h a rte r-p a rty , o r was due to  an independent 
in te rv e n in g  cause, th e  negligence o f those in  
charge o f her. T h is  question has a t tim es been 
re ferred to  in  th is  c o u rt, b u t a lw ays w ith  a v iew  
to  saving i t  fo r  fu r th e r  considera tion . There 
has been no de fin ite  expression o f op in ion  how  
i t  should be decided, unless perhaps one case. 
I n u i  Gomei K a isha  v . A tto lico  (un reported , c ited  
fro m  L lo y d ’s L is t  the  10 th  Feb. 1919) m ay be 
th o u g h t to  con ta in  such an expression. I  
should lik e  in  a few  w ords to  set th a t  case in  
its  p rope r place in  the  discussion w h ich  has 
take n  place before us. I t  was decided in  1918 
b y  Roche, J . and in  1919 b y  th is  cou rt. T w o  
m erchan t vessels b o th  engaged in  th e ir  o rd in a ry  
tra d in g  opera tions co llided  in  the  M edite rranean.
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I t  is tru e  th a t  ow ing  to  w a r res tr ic tio ns  b o th  
were sa iling  w ith o u t lig h ts . The case was 
opened in  the  c o u rt be low  and tre a te d  a ll 
th ro u g h  as tu rn in g  upon the  issue o f negligence. 
The p a rtic u la r question  w h ich  has been argued 
in  th e  present case never arose. M y  ju d g m e n t 
was upon th e  case presented to  the  c o u rt and 
upon  the  facts p roved  in  th e  case ; i t  has no 
d ire c t bearing upon the  po in ts  to  be decided 
in  th is  case and conta ins n o th in g  c o n tra ry  to  
th e  v ie w  I  am  ab ou t to  express.

The p a r tic u la r  p o in t has been dea lt w ith  in  
the  c o u rt be low  on th ree  occasions, tw ice  b y  
B a ilhache , J . and once b y  Roche, J . ; and each 
o f  those learned judges has expressed the  v iew  
th a t  where a co llis ion  takes place between a 
m erchan t vessel and a w arsh ip  the  s ta tus o f 
the  vessel in ju re d  has a m a te ria l bearing on the 
question  how  fa r  negligence on the  p a r t  o f those 
in  charge o f the  in ju re d  vessel p reven ts the  
the  in ju r y  fro m  be ing a consequence o f w a rlike  
opera tions. I f  a m erchan t vessel engaged in  
a tra d in g  op e ra tion  b y  her ow n negligence brings 
herse lf in to  co llis ion  w ith  a w a r vessel, the  
in ju r ie s  she receives m ay  be n o t the  conse
quences o f a w a rlik e  ope ra tion  b u t the  conse
quences o f her ow n negligence. B u t i f  a w ar 
vessel engaged in  a w a rlik e  opera tion  b y  her 
ow n negligence brings herse lf in to  co llis ion  
w ith  a m erchan tm an the  in ju r y  w h ich  the  w ar 
vessel suffers is th e  consequence o f a w a rlike  
ope ra tion , and i t  is im m a te ria l to  consider 
w he the r the  co llis ion  was b ro u g h t ab ou t by  
he r ow n negligence, because i t  is one o f the  
risks in c id e n ta l to  w a rlik e  opera tions th a t  
those in  charge o f a w a r vessel m ay  b y  th e ir  
negligence b rin g  her in to  co llis ion  w ith  ano the r 
vessel. I n  th e  A rd  Coasters case (15 Asp. 
M ar. L a w  Cas. 3 5 3 ; 125 L . T . R ep. 548 ; 
(1921) 2 A . G. 141), where the  Ardgantock, 
a m e rchan t vessel, co llided  w ith  the  T a rta r, 
a w arsh ip , Bailhache , J . said th a t  “  in  his 
v ie w  there fore the  co llis ion  was n o t the  to  any 
negligence on the  p a r t  o f the  Ardgantock. As 
to  the  T a rta r, i f  she was on a w a rlik e  opera
t io n , i t  w o u ld  n o t m a tte r  w hethe r she was 
neg ligent o r n o t, b u t in  ju s tic e  to  the  office r in  
charge o f her he cou ld  n o t see any negligence 
on her p a r t.”  A ga in  in  B rit is h  In d ia  Steam 
N av iga tion  Com pany  v . Green, Ba ilhache , J . 
said (1919) 1 K .  B ., a t  p. 637 : “  I  do n o t th in k  
negligence on the  p a r t  o f the  K in g ’s officer 
w o u ld  m a tte r. The opera tion  w o u ld  s t i l l  be a 
w a rlik e  opera tion , a lthough  b a d ly  perfo rm ed. 
As a fa c t I  have no evidence o f his negligence.”  
I n  Charente Steamship Com pany  v . D irecto r o f 
Transports, Roche, J . said (38 T im es L . Rep. 
148) : “  I f  a m erchan t ship was sole ly to  blam e 
fo r  a co llis ion , then , speaking b ro ad ly , i t  w ou ld  
seem to  fo llo w  in  m ost cases th a t  the  co llis ion  
w ou ld  n o t be a resu lt o f  h o s tilit ie s  because i t  was 
n o t the  resu lt o f  a w a rsh ip ’s ac tin g  in  a w a rlike  
opera tion . I f  the  w arsh ip  was to  blam e d iffe re n t 
considerations arose. P ro b a b ly  in  m ost cases, 
though  n o t perhaps in  a ll, she w o u ld  be to  
blam e fo r  negligence in  c a rry in g  o u t the  na va l 
opera tion  in  progress and in  such cases he 
agreed w ith  the  v iew  o f  Ba ilhache , J . th a t

negligence w o u ld  be im m a te ria l because i t  
w o u ld  n o t co n s titu te  a new and independent 
cause.”  A n d  la te r he said ; “  W here, in  such 
a case, an essential and necessary p a r t  o f  the  
d ire c t and im m ed ia te  cause o f a loss was a 
w a rlik e  opera tion , w he the r w e ll o r i l l  conducted, 
he w o u ld  h o ld  th a t  the  loss was a consequence 
o f h o s tilit ie s  o r w a rlik e  opera tions.”  I  agree 
where a w a r vessel engaged in  a w a rlik e  opera
t io n  is in ju re d  b y  a co llis ion  in  circum stances like  
those in  th e  present case. I  do n o t m ean to  
say the re  m ay  n o t be cases in  w h ich  those in  
charge o f a w arsh ip  engaged in  a w a rlike  opera
t io n  m ay  be g u ilty  o f negligence lead ing as an 
independent, in te rve n in g  cause to  a co llis ion , 
negligence w h ich  w o u ld  take  the  in ju r y  o u t o f 
the  class o f w a r risks and b rin g  i t  in to  th e  class 
o f  m arine  risks  ; b u t th a t  canno t be said o f the  
negligence in  th is  case. A c tin g  upon orders the  
W a rild a  was proceeding a t n ig h t a t fu l l  speed 
w ith o u t lig h ts . The w a rlik e  opera tion  on w h ich  
she was engaged under these cond itions in vo lve d  
the  r is k  o f in ju r y  b y  the  negligence o f those in  
charge, negligence closely connected w ith  the  
ope ra tion  and  n o t in  a n y  sense an independent 
in te rve n in g  cause. B e ing  engaged in  a w a rlike  
ope ra tion  the  vessel m a y  be trea te d  as i f  she 
were a ba ttlesh ip . I f  a b a ttle sh ip  proceeding 
under w a r cond itions  on a p a r tic u la r  voyage 
comes in to  co llis ion  w ith  ano the r vessel the 
co llis ion  is a consequence o f the  w a rlik e  opera
t io n , even tho ugh  i t  be b ro u g h t ab ou t b y  the  
negligence, poss ib ly  some m in o r ac t o f neg li
gence, on the  p a r t  o f those in  charge o f the 
ba ttle sh ip .

F o r these reasons I  am  unable to  agree w ith  
the  decision o f M cCardie , J . The appeal m ust 
be a llow ed and ju d g m e n t m us t be entered fo r 
the  supp lian ts  in  the  fo rm  to  be decided upon 
a fte r  discussion.

Warrington, L .J .— I  am  o f the  same 
op in ion . T h is  case raises tw o  po in ts  fo r 
decision. The f irs t  is w he the r the  W arilda , one 
o f the  tw o  vessels in  co llis ion , was a t the  tim e  
engaged in  a w a rlik e  opera tion , so th a t  p r im d  
fac ie  the  loss due to  the  co llis ion  w o u ld  be a 
consequence o f  w a rlik e  opera tions ; and the 
second p o in t is w he the r th a t  resu lt is displaced 
b y  the  fa c t th a t  the  W arilda  has been fou nd  to  
be g u ilty  o f  negligence in  the  w ay in  w h ich  she 
was con du cting  her opera tions on the  n ig h t in  
question.

U p on  th e  f irs t  p o in t I  agree w ith  Bankes, 
L .J .  th a t  i t  is im possib le to  d is ting u ish  th is  
case in  fa v o u r o f the  Crown fro m  The Geelong 
(15 Asp. M ar. L a w  Cas. 522 ; 127 L .  T . Rep. 
133 ; (1922) 1 K .  B . 706). On the  c o n tra ry  
the  facts o f  th is  case lead m ore fo rc ib ly  to  
the  conclusion th a t  th e  in ju re d  vessel 
was engaged in  a w a rlik e  opera tion . The 
W a rild a  had o r ig in a lly  been em ployed 
as a ho sp ita l ship. She was uo the 
lis t  o f  ho sp ita l ships exchanged w ith  the  
G erm an G overnm ent, and under the  p rov is ions 
o f the  several conventions govern ing  the  con
d u c t o f w a r she was under an o b lig a tio n  to  
absta in  fro m  a ll w a rlik e  acts, in  re tu rn  fo r  wh ich 
ob lig a tio n  she was im m une fro m  cap tu re  and
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a tta ck  o f a ll k in ds  b y  w arships o r o th e r m il ita ry  
orces ° f  the  enem y. O w ing to  the  conduct o f 
oe Germans in  a tta c k in g  h o sp ita l ships, th is  

stuP and others were taken  o ff the  p ro tected  lis t  
and were the re by  released fro m  th e ir  ob liga tions 
0 absta in  fro m  w a rlike  acts themselves. T hey  
ere p laced in  a class called am bulance tra n s 

ports. T h is  p a rtic u la r ship was used fo r con- 
ef tn g  doctors and nurses and wounded 

p°  ®eiB fro m  H a v re  to  S ou tham pton . The 
^o llis ion happened on th e  24 th  M arch  1918 a t 

tim e  when w a rlik e  opera tions o f a specia lly 
c tive  k in d  were proceeding in  France, and on 
a t n ig h t she was on a voyage fro m  H a v re  to  

ou tham p ton  w ith  600 wounded m en who were 
Æ  taken  o r had come back fro m  the  b a ttle - 

®*d in  France to  H a v re , w h ich  was ou r base on 
,, !' F rench coast, and were be ing transp o rted  in  

Is sh ip  to  S ou tham pton . I t  seems to  me th a t  
a t was abou t as c lea rly  a w a rlik e  opera tion  as 

9y  opera tion  o f th a t  so rt cou ld  be. In  the  
Urse o f tra n sp o rtin g  wounded m en fro m  the  

t h 'U^  b a ttle fie ld  to  the  hom e base, assum ing 
ls is a w a rlike  opera tion  to  begin w ith , how  

c n any p o in t be fixed  a t w h ich  the  tra n s p o rt 
foaS(:s to  be a w a rlike  opera tion  ? M r. R aeburn , 
t i  i i  F row n , a d m itte d  th a t  i t  w o u ld  be prac- 

a l,y  im possib le to  f in d  an y  such p o in t. In  
op in ion , the re fore , even i f  we had  n o t been, 

Ge I we a re> bound b y  the  decision in  The
^e io n g , I  should come to  the  conclusion th a t  
0ne °Perat io n  on w h ich  the  W a rild a  was engaged 

he n ig h t in  question was a w a rlik e  opera tion . 
r  . i la t  conclusion be ing reached, the  case 
q Ses. f ° r  the  f irs t  tim e  fo r ac tu a l decision the  
pr g Sb ° h  w h ich  has o fte n  been a lluded  to  in  
th eVl° US cases— nam ely, w he the r negligence on 
is Pa r t  ° f  a ship engaged in  w a rlike  operations 
m a t e r i a l  and preven ts the  loss fro m  being a 
one aris ' ng as a consequence o f  the  w a rlike  
Cas ra f i° n .  I  need n o t re fe r in  d e ta il to  the  three 
B a 'll M entioned b y  Bankes, L .J .  in  w h ich  
tjjg . ache and Roche, J J .  have b o th  expressed 
a *r op in ions on th is  p o in t. B u t  I  w ish to  say 
(r i °™  abou t I n u i  Gomei K a isha  v . A tto lico  
c o r n ^ 'S F is t, 10 th  Feb. 1919), to  w h ich  in  
easeIllo n  w i th  Bankes, L .J .  I  was a p a r ty . T h a t 
be w hen its  facts are ca re fu lly  considered w ill 
t °  to  fa ll in to  a d iffe re n t class fro m  th a t  
tact t *le  Present case belongs. The o n ly  
shin ^ a rc h  cou ld be re lied  on as in v o lv in g  the  
stea ' n a w arhke  opera tion  was th a t  th e y  v,rere 
C}la a*'m g w ith o u t lig h ts . T hey  were b o th  m er- 
v 0v tm en and b o th  were engaged on a peaceful 
A(lxn^e’ b u t under in s tru c tion s  fro m  the 
« a l£  « * y  were b o th  steam ing w ith o u t 
gq jjt s‘ If> as was established, th e  ships were 
hav/  ° t  negligence (su ffic ien t, as i t  seems, to  
then .?aused the  co llis ion  in  broad d a y lig h t) 
tact m c° h is'on  was independent o f the  o n ly  
tioqs Uch  gave a w a rlik e  co lour to  th e ir  opera - 
th e ’ aanie ly , the  steam ing w ith o u t lig h ts . In  
and th Sent CaSe h ° th  the  sta tus o f the  W arilda  
natn tle natu re  o f her voyage de term ine the  
enga 6 , ° t  the  ope ra tion  on w h ich  she was 

T li F  was a w a rlik e  opera tion , 
tha t en> Was the  co llis ion  the  consequence o f 

" 'a r l ik e  opera tion  ? In  m y  op in ion  i t  was.

Such negligence as was established on the  p a rt 
o f the  W arilda  ; an e rro r in  n o t chang ing her 
d ire c tio n  a t the  m om ent when i t  was th o u g h t 
she ough t to  have done so, and in  n o t slacken
in g  speed a t the  m om ent when i t  was th o u g h t 
she ou gh t to  have done so, when she was steam 
in g  on a d a rk  n ig h t under in s tru c tion s  d irec tin g  
her to  m a in ta in  fu l l  speed even in  a fog ; such 
negligence as th a t  seems to  me to  be m ere ly  
in c id e n ta l to  the  w a rlike  opera tion  she was 
conducting  and n o t to  be a new and independent 
cause in te rven ing  and occasioning the  loss. I  do 
n o t w ish to  do m ore th a n  decide th is  case on 
the  facts o f th is  case. There m ay be negligence 
o f such a k in d  as to  be a new and in te rven ing  
cause between the  loss o f a ship and an u n 
do u b te d ly  w a rlike  opera tion  on w h ich  she is 
engaged. T h a t case is n o t concluded b y  a n y 
th in g  I  have said and is to  be regarded as open. 
F o r the  reasons I  have g iven I  th in k  the  ju d g 
m en t o f M cCardie, J . was w rong, and ou gh t to  
be discharged.

Atkin, L .J .— I  agree. The f irs t  question is 
w hethe r th is  vessel on her voyage fro m  H a vre  
to  S ou tham pton  was engaged in  a w a rlike  
opera tion . U p on  th a t  p o in t I  th in k  i t  is on ly  
necessary to  say th a t  we are bound b y  The 
Geelong case (15 Asp. M ar. L a w  Cas. 522; 
127 L . T . Rep. 133 ; (1922) 1 K .  B .
706). The Geelong was conveying from  one 
w a r base to  ano the r stores and m u n itio ns  o f 
w a r in  the  course o f evacua ting  G a llipo li, a 
c o u n try  th a t  had to  be occupied fo r w a rlike  
purposes. The W arilda  was requ is itioned  b y  
the  A d m ira lty  as an am bulance tra n sp o rt, and 
was conveying wounded com batan ts fro m  a 
w a r area to  a home base. I  am  unable to  d is
tin g u ish  the  one case fro m  the  o ther. I f  any 
d is tin c tio n  is to  be d ra w n  i t  m us t be b y  some 
c o u rt and some a u th o r ity  o th e r th a n  th is . I n  a 
case lik e  th is  i t  is im p o rta n t to  avo id  fine -draw n 
d is tinc tio ns  w h ich  im p a ir  the  a u th o r ity  o f the  
decisions o f the  cou rt.

The o th e r question is how  is the  case affected 
b y  the  a d m itte d  fa c t th a t  one o f the  c ircu m 
stances o f the  co llis ion  was neg ligent na v ig a tion  
o f the  W a rild a  ? In  o rder to  solve th is  question 
i t  is im p o rta n t to  bear in  m in d  the  term s o f the 
c o n tra c t between the  owners o f th is  ship and the 
A d m ira lty .  I t  is com m on ground th a t the  term s 
are those con ta ined in  th a t  clause o f the  C harter 
T .99, w h ich  prov ides th a t  the  risks o f w a r taken  
b y  the  A d m ira lty  are those w h ich  w ou ld  be ex
c luded fro m  an o rd in a ry  E ng lish  p o lic y  o f 
m arine  insurance b y  the  fo llo w in g  o r a s im ila r 
b u t  n o t m ore extensive clause : “  W arran te d  
free o f cap tu re  seizure and de ten tio n  and the 
consequences the re o f o r o f  an y  a tte m p t the rea t, 
p ira cy  excepted, and also fro m  a ll consequences 
o f h o s tilit ie s  o r w a rlik e  opera tions w hether 
before o r a fte r  dec la ra tion  o f w a r.”  In  con
s tru in g  th a t  clause we are n o t dealing w ith  
“  consequences o f w a rlike  opera tion  ”  as being 
some o th e r mode o f s ta tin g  the  cause o f the  
co llis ion , and fo r  th a t  purpose i t  is necessary 
to  re fe r to  the  ju d g m e n t o f L o rd  Sum ner in  
B rit is h  In d ia  Steam N av iga tion  Company v . 
Green, The M a tia n a  case (15 Asp. M ar. L a w
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Cas. 58 ; 123 L .  T . R ep., a t p. 731 ; (1921) 
A . C., a t p. 131), where, ad o p tin g  the 
words o f W illes , J . in  Ion ides  v . Universa l 
M a rin e  Insurance Company (8 L .  T . Rep., a t 
p. 707 ; 14 C. B . (N . S.) a t p . 290), “  the  words 
‘ a ll consequences o f ho s tilit ie s  ’ re fe r to  the  
to ta l i ty  o f causes, n o t to  th e ir  sequence,”  he 
says : “  T h e y  are used to  save a long  enum era- 
t iv e  descrip tion  o f inc iden ts  o f cap ture  seizure 
o r de ten tio n  o r o f h o s tilit ie s  o r w a rlik e  opera
tions, as i f  one had said ‘ a ll form s o f h o s tilit ie s  
o r w a rlike  opera tions o f w h a teve r k in d  ’ and 
some fo rm  o r k in d  o f  h o s t il ity  o r w a rlike  
operations m us t have p ro x im a te ly  caused the  
loss.”  There fore the  question is, w he the r the  
loss was p ro x im a te ly  caused b y  a w a rlike  
opera tion . The W a rild a  was engaged in  the 
w a rlike  ope ra tion  o f n a v ig a tio n  o f an am bulance 
tra n s p o rt in  th e  Channel a t  the  tim e  o f the 
co llis ion . She m us t be trea te d  exa c tly  as i f  
she were a ba ttle sh ip . T h a t is the  v ie w  taken  
b y  L o rd  A tk in s o n  in  B r ita in  Steamship Company 
v . The K in g , The Petersham  case, (15 Asp. 
M a r. L a w  Cas., a t p . 62 ; 123 L . T . Rep., a t p. 
725 ; (1921) 1 A . C., a t p. 114), where he
says : “  T he  trans fe r o f the  com bative  forces o f 
a pow er fro m  one area o f w a r to  another, o r 
fro m  one p a r t  o f an area o f w a r to  ano the r p a rt, 
fo r  com b a tive  purposes, w ou ld , I  th in k ,  be a 
‘ w a rlik e  ope ra tion  ’ w ith in  the  m eaning o f th is  
c h a rte r-p a rty , as w o u ld  also be the  p a tro llin g  
b y  the  ships o f w a r be longing to  a n a tio n  o f the 
sea coast o f th a t  n a tio n , o r o f an a llie d  na tion , 
fo r the  purpose o f p reven ting  invas ion .”  W hen 
the n a v ig a tio n  o f a vessel is a w a rlik e  opera tion  
the  question m ay  arise w hether, i f  th e  vessel 
engaged in  the  w a rlike  ope ra tion  comes in to  
co llis ion  w ith  another, th e  damage caused is 
p ro x im a te ly  caused b y  the  w a rlik e  opera tion  
or, i f  the  opera tion  is be ing conducted u n s k il
fu lly ,  w he the r the  w a n t o f s k il l p reven ts the  
co llis ion  fro m  being p ro x im a te ly  caused b y  a 
w a rlike  opera tion . T o  m in d  th a t  question is 
tested b y  another— nam ely , Does the  w a rlike  
opera tion  cease to  be a w a rlik e  opera tion  
because i t  is be ing ne g lige n tly  conducted ? 
T h a t question o n ly  adm its  o f one answer : I t  
does n o t. W a rlik e  opera tions w ou ld  be few  i f  
there were excluded fro m  th a t  class a l l opera
tions  w h ich  are n o t conducted w ith  care and 
s k il l ; and i f  a vessel nav iga ted  w ith  reasonable 
s k il l and care and com ing in to  co llis ion  w ith  
ano the r can be said to  susta in  damage p ro x i
m a te ly  caused b y  the  opera tion , th e  same m ay 
be said o f  her w hen she is be ing nav iga ted  
w ith o u t reasonable care and s k il l.  Could i t  
be said, fo r  exam ple, th a t  the  W a rild a  i f  she 
is steam ing a t s ix  kno ts  w hen the  co llis ion  
occurred w o u ld  be engaged in  a w a rlik e  opera
tio n , b u t i f  she was steam ing a t tw e lve  kno ts  
w o u ld  n o t be so engaged ? T h is  seems to  
m ake i t  c lear th a t  the  presence o r absence 
o f  negligence does n o t decide the  question 
w hethe r a p a rtic u la r loss is the  consequence o f  a 
w a rlike  opera tion . T o  d ire c t a shell against a 
vessel w ou ld  occasion a loss b y  a w a rlike  
opera tion  and the  loss w o u ld  be none the  less 
the  consequence o f  a w a rlik e  opera tion

[C t . o f  A p p .

because the  shell was n e g lig e n tly  d irected 
against an o the r vessel o r against some ob ject 
o th e r th a n  a vessel. So a m erchan tm an 
ram m ed b y  a b a ttle sh ip  sustains damage in  
consequence o f  a w a rlik e  opera tion  w hethe r the  
ba ttle sh ip  is nav iga ted  w ith  reasonable care and 
s k il l o r n o t. The neg ligent conduct o f  w a rlike  
opera tions is a r is k  o f w a r and is one o f  th e  risks 
in tended to  be covered in  th is  p a rtic u la r case. 
I f  th e  in q u iry  to  the  m erchan t vessel were the 
m a tte r  in  question  there  cou ld  be no d o u b t she 
cou ld  recover on a w a r r is k  p o lic y  in  these term s, 
and I  can d ra w  no d is tin c t io n  between in ju ry  
to  the  m erchan tm an and in ju r y  to  th e  w ar 
vessel herse lf in  the  circum stances I  have p u t. 
There fore i t  seems to  me th a t  the  loss here was 
p ro x im a te ly  caused b y  the  w a r lik e  opera tion .

I  w ish  to  reserve th e  case where the  loss is 
caused b y  th e  negligence, n o t o f the  w a r vessel, 
b u t o f the  m erchan t vessel itse lf. I t  m ig h t be 
th a t  the n  the  loss was n o t caused b y  the  w a rlike  
ope ra tion , w h ich  was the  n a v ig a tio n  o f the  
w arsh ip . T h a t m a tte r m ay  be discussed when 
i t  arises. F o r the  reasons I  have g iven there 
seems to  be no a u th o r ity  b in d in g  th is  c o u rt to  
h o ld  th a t  th is  loss was n o t a consequence o f a 
w a rlike  opera tion  ; on  the  o th e r hand  the 
discussion in  the  House o f Lo rds  po in ts  to  the  
conclusion a t w h ich  we have a rrived . The 
appeal m ust, the re fore, be allow ed. There is 
some question w hethe r the  owners o f  the  
W a rild a  can recover n o t o n ly  fo r  th e  damage 
done to  th e ir  vessel, b u t  also the  damages and 
costs th e y  had to  pa y  in  the  co llis ion  ac tion .

Bankes, L .J .— T h is  appeal w i l l  be a llow ed. 
The ju d g m e n t w i l l  be set aside. There w i l l  be a 
dec la ra tion  th a t  the  supp lian ts  are e n tit le d  to  
recover, and th e  am o un t is to  be ascerta ined by  
a judge  o f  the  C om m ercia l C ourt.

A pp ea l allowed.

S olic ito rs  fo r  the  appe llan ts , P arke r, Garrett, 
and Co.

S o lic ito r fo r  the  Crown, The Treasury  
S olic ito r.

Nov. 27 and  28, 1922.
(Before L o rd  Sterndale, M .R ., Atkin and 

Younger, L .J J . ,  and N a u tic a l Assessors.)

The Dimitrios Rallias. (a)

on appeal from the probate, divorce, and

A D M IR A L T Y  D I V I S I O N  ( A D M IR A L T Y ) .

B i l l  o f lad ing— Damage to cargo— Sea water 
entering hold— Defective rivets in  the ship's 
plates— Rusted condition o f the plates— Latent 
defect— General Produce B lack Sea A z o ff and 
Don Steamer 1890 B i l l  o f La d ing— N o t liable 
fo r  “  latent defect in  h u ll prom ded such latent 
defect d id  not arise fro m  w ant o f due diligence 
o f the owners. . . .”

The appellants sued fo r  damage to a cargo of 
cotton seed shipped under a b i l l  o f lad ing  by 
the terms o f which the sh ip  owner's w a rran ty  of

(a) R epo rted  b y  Geoffrey Hutchinson, E sa ., Barrister- 
at-Law.

T h e  D i m i t r i o s  R a l l i a s .
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seaworthiness was not to extend to damage 
paused by “ latent defect in  h u ll provided such 
“ tent defect d id  not resu lt fro m  w ant o f due 

a ihgence o f the owners or by the sh ip 's  husband 
or managers. . . .”  The damage was
caused by sea water entering the hold through 
fle f Tacture o f certain rivets by which the plates 

Were attached to the sh ip 's  fram es. Rust had 
een allowed to accumulate between the plates 

and the fram es, thus subjecting the rivets to 
undue stress, which u ltim a te ly  caused them 
10 break. The damage occurred d u rin g  a 
Voyage in  August 1921. I n  1920 the vessel had 
Passed L loyd 's  special survey, and in  J u ly  

” ~1 she had been surveyed fo r  f ire  datnage, 
hen the condition o f the rivets was satis facto rily  

Reported upon ;  but certain cleaning and re
la t in g  o f steel work in  the holds which was then 
Recommended had not been carried out at the 
y n e  when the cargo was damaged. The 

arriage was augmented by the fa ilu re  o f the 
master, who was a p a r t owner, to have the bilges 
Properly pum ped. H i l l ,  J .  gave judgm ent fo r  

e respondents on the ground that although a 
coreful exam ination would have disclosed the 
existence o f the rust which caused the defect, 

c surveyors' reports ind ica ted no lack o f 
1‘ igence in  the owner or h is advisors. The 

. ornage was therefore caused by a latent defect 
V} Respect o f which the owner was protected by 

j j  e b i l l  o f lad ing.

e}h ’ r^ vers^ng H i l l ,  J . ,  that the defect was such 
ot i t  could have been discerned by a reasonably 
Refol and d iligen t exam ination, and extra- 

Rdinary care was not necessary to make i t  
aPparent. The learned judge had treated the 
Ticstion whether a defect was or was not latent 
os being the same as whether the person charged 

lt f i  the care o f the vessel was or was not 
negligent.

*' ^ e exercise o f o rd in a ry  care by a competent 
Person the rust on the plates would have been 
tt>Un^ ’ an<*  was eommon ground that some- 
, l .w5 should have been done to remedy i t ; i f  the 
lP sailed w ithou t anyth ing being done there 

P er° r  a breach o f the w a rran ty  o f seaworthiness. 
(j .  P °rd  Sterndale, M .R .— I f  a defect can be 

scovered by o rd in a ry  care i t  cannot be sa id  to 
°e latent.

'I'r?IE.AL fro m  a ju d g m e n t o f H i l l ,  J . s it t in g  w ith  
i  M asters ’ * ’ ’
cargo.

in  an ac tio n  o f  damage to

Th
of » e appe llants were the  owners o f a cargo 
bo a ,.0 t ° ns o f b lack  c o tto n  seed shipped on 
at J ?  ^ e  Greek steam er D im itr io s  N . R a llias , 
of *®xandria, in  A ug . 1921. The respondents, 
Was lortl the  m aster, be ing also a p a r t ow ner, 
Rai l ^ ne’ w ere the  owners o f  the  D im itr io s  N .  
Oc t ? ° s' ^ e  cargo was d ischarged in  Lond on  in  

• and Sept. 1921, when i t  was found  to  be 
* and damaged.

Qen e ^argo was shipped under th e  te rm s o f a 
Ste„era Produce B la c k  Sea A z o ff and D on  
provrr  ® h l o f L a d in g  1890 b y  w h ich  i t  was 

T li am onSst  o th e r m a tte rs  : 
the se aCt *^och Perils damages and accidents of 

as and other waters o f what nature and k ind

soever ; F ire from  any cause on land or water 
barra try  o f the master and crew enemies pirates 
and robbers arrests and restraints o f Princes 
Rulers and Peoples Explosions bursting o f boilers 
Breakage o f shafts or any latent defect in  hu ll and 
(or) machinery strandings collisions and all other 
accidents o f navigation and all losses and damage 
caused thereby are excepted even when caused by 
the negligence default or error in judgm ent o f the 
P ilo t Master mariners or other servants o f the ship 
owners, but unless stranded sunk or bu rn t nothing 
herein contained shall exempt the shipowners from 
lia b ility  to  pay for damage to  cargo occasioned by 
bad stowage by  im proper or insufficient dunnage 
or absence o f customary ventila tion or by improper 
opening o f valves sluices ports or by causes other 
than those above excepted, and all the above 
exceptions are conditional on the vessel being sea
w orthy when she sails on the voyage, bu t any 
la tent defect in  the hu ll and (or) machinery shall 
not be considered unseaworthiness provided the 
same do not result from  want of due diligence 
o f the owners or any o f them  or of the ship’s husband 
or manager.

B y  th e ir  defence the  respondents a d m itte d  
some damage to  the  cargo b y  w a te r en tering  
N o . X ho ld , b u t contended th a t  the  damage 
was caused b y  excepted perils  o f la te n t defects 
in  the  h u ll o f  the  steam er and (or) o f heavy 
w eather encountered on the  voyage fro m  
A le xan dria .

The appe llan ts  b y  th e ir  re p ly  contended 
th a t  the  D im itr io s  N . R a llia s  when she sailed 
fro m  A le xa n d ria  was unseaw orthy b y  reason 
o f  the  fa c t th a t  the  po in ts  o f tw o  fram e r iv e ts  
on the  th ir d  fram e a b a ft the  co llis ion  bu lkhead 
on the  p o r t  side o f N o . 1 ho ld  were broken off. 
The po in ts  o f the  tw o  riv e ts  were broken o ff in  
consequence o f the  m e ta l between the  shell 
p la te  and the  fram e becom ing ox id ised ow ing 
to  w a n t o f care in  the  upkeep and la ck  o f p a in t
ing , the re by  a llow in g  a heavy ru s t scale to  
accum ulate between the  fram e ba r and the  shell 
p la t in g  fo rc in g  o ff the  p o in t o f the  said rive ts . 
A lte rn a t iv e ly  th e y  contended th a t  i f  the  
damage was caused b y  la te n t defects in  the  h u ll 
such defects resu lted fro m  w a n t o f due d iligence 
in  the  owners o r some o f them  or o f  the  sh ip ’ s 
husband o r m anager. The respondents were 
no t, the re fore , e n tit le d  to  re ly  on the  exceptions 
in  the  b i l l  o f  lad ing .

The ac tio n  was heard on the  31st J u ly .

A . T . M il le r ,  K .C . and Langton  fo r  the  
p la in tiffs .

Leek, K .C . and E . A y lm e r D igby  fo r  the  
defendants.

Hill, J .— In  th is  case the  p la in t if fs  sue 
under a b i l l  o f  lad ing , da ted the  30 th  A ug . 1921, 
o f c o tto n  seed in  b u lk  shipped on the  D im itr io s  
N . R a llia s  a t  A le x a n d ria  fo r  London . Sea 
w a te r had entered b y  reason th a t  the  po in ts  
o f tw o  riv e ts  were b roken  off. The r iv e ts  were 
r iv e ts  o f  the  side p la te  fo u rth  fro m  the  stem  
in  the  f i f th  s trake be low  th e  m a in  sheer to  the  
th ird  fram e fro m  the  fore-peak bu lkhead . Sea 
w a te r entered and passed in to  the  cargo and 
dow n to  the  bilges. D u r in g  the  voyage the  
pum ps were never p u t  on the  bilges fo rw a rd  o f 
the  m ach ine ry  space ; the  engineer said i t
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was reported  to  h im  th a t  the  bilges were d ry . 
I n  consequence o f th is  fa ilu re  to  pu m p, the  
w a te r accum ulated in  the  bilges and rose above 
the  ta n k  tops and g re a tly  increased the  damage, 
w h ich  in  consequence extended r ig h t  across the  
ship a t the  b o tto m . T h a t th e  r iv e t  jo in ts  were 
broken o ff so le ly b y  reason o f heavy w eather 
was n o t p roved . There was no w eather to  
account fo r th e ir  b reak ing  i f  the  r iv e ts  had been 
sound and exposed o n ly  to  the  stress th e y  ough t 
to  bear. The r iv e ts  were n o t sound and were 
exposed to  stresses th e y  ough t n o t to  bear. 
M r. S co tt th o u g h t th e y  had always had a defect, 
and th a t  th is  con tinued  w ith  the  g radua l 
accum ula tion  o f ru s t between the  p la te  and the  
fram es w h ich , in du c ing  v e ry  severe tension on 
the  rive ts , f in a lly  led to  com plete fra c tu re . 
The p la in t if fs ’ su rveyor th o u g h t the  accum ula
t io n  o f ru s t was the  cause o f the  m isch ief. 
W h icheve r i t  was, i t  was a defect w hereby a t the  
beg inn ing o f the  voyage the  ship was u n f it  to  
encounter the  o rd in a ry  pe rils  o f the voyage. I f  
the  case rested here, the  p la in tiffs  w o u ld  have 
established unseaworthiness, and th a t  the 
damage was caused b y  unseaworthiness. B u t  b y  
the  te rm s o f the  b il l o f la d in g  the  w a rra n ty  o f 
seaworthiness is lim ite d . I t  does n o t ex tend  to  
la te n t defect in  h u ll p ro v id ed  such la te n t 
defect d id  n o t resu lt fro m  w a n t o f due diligence 
o f the  owner's o r b y  th e  sh ip ’s husband o r 
m anager.

The defendants say th a t  the  defect was la te n t 
and d id  n o t resu lt fro n t w a n t o f due diligence. 
The p la in tiffs  say th a t  the  defect was n o t la te n t 
and d id  resu lt fro m  w a n t o f due diligence. I  
m ust consider fu r th e r the  facts. I  do n o t f ind  
any o rig in a l defect in  the  riv e ts  themselves. 
The accum ula tion  o f ru s t between the  p la te  and 
the  fram e was five -s ix teen ths o f an  inch— an 
excessive degree o f ru s t, and ca lcu la ted  to  
weaken the  riv e ts  and to  p u t  an undue s tra in  
on the  riv e ts  so as to  cause the  p o in ts  to  break 
o ff in  the  w o rk in g  o f the  ship. The h is to ry  o f 
the  ship, so fa r  as we kno w  i t ,  was as fo llow s. 
She was b u ilt  a t W est H a rtle p o o l in  1899. In  
1920, be ing owned b y  the  Société M a ritim e  
Beige and nam ed the  General Dégoutté she passed 
L lo y d ’s special survey second N o. 2 a t B a rry . 
A t  th a t  tim e  a num ber o f repairs were done 
to  her. In  the  survey re p o rt o f M r. H a rr is , w ho 
was called, i t  is sta ted th a t  “  she was placed in  
d ry  dock, b o tto m  . . . exam ined, and
recoated. H o lds  . . . exam ined
repairs due to  w ear and tea r are sta ted  to  have 
inc luded  holds . . . scaled and recoated as
re q u ire d ........................”  There is fu r th e r  th is
record : “  La rge  num ber o f deck r iv e ts  renewed. 
H o lds , & c., ru s t d raw n  fra m in g  beam knees and 
bu lkheads renewed.”  U n d e r the  head ing o f 
“  P resent co n d itio n  o f r iv e ts  ”  appeared 
“  G ood.”  T h is  su rvey is recorded as beg inn ing 
on the  2nd Feb. 1920 and ending on th e  1st J u ly
1920. The sh ip  was a t some tim e  la te r  arrested 
b y  the  M arsha l and on th e  7 th  J u ly  1921 sold 
b y  h im . M r. N ico las D . R a llias  was the  p u r 
chaser, and  is s t i l l  th e  ow ner. Before the  
arrest the  ship had suffered damage a t P h illip e - 
v il le  b y  fire  and b y  floo d ing  o f N o . 1 ho ld .

[C t . o f  A p p .

The fire  seems, b y  the  re p o rt w h ich  is p u t  in , 
to  have been above deck fo rw a rd — a t a n y  ra te  
the  damage in  N o . 1 ho ld  was n o t b y  b u rn in g  
b u t b y  smoke and d i r t  and flood ing. O n the 
purchase the  sh ip  was inspected b y  M r. R ichards 
fo r  M r. R a llias . M r. R icha rds  was u n w e ll a t 
the  tim e  o f hearing and unable to  g ive evidence. 
The purchase was com ple ted on the  15 th  J u ly
1921. The sh ip  was placed in  S m ith ’s D ry  
D o ck  a t M idd lesbrough fo r  the  fire  damage 
repairs to  her, and was surveyed fo r  L lo y d ’s by  
M r. G ilm our. H is  survey began on the  18 th  J u ly  
1921 and ended on the  22nd J u ly  1921. The re 
pa irs  were te m p o ra ry  repairs in  the  w ay o f  N o . 1 
h o ld  and te m p o ra ry  repa irs  to  enable perm anent 
repairs be ing deferred u n t il special survey. 
M r. G ilm o u r recom m ended as fo llow s : “  The 
b u c k lin g  o f  the  decks in  the  w a y  o f  th e  N o . 1 
ha tchw a y  does n o t a ffect the  s tru c tu ra l e ffi
c iency and the  vessel is e lig ib le  in  m y  op in ion  
to  rem a in  as classed.”  The owners’ le tte r  
a ttached  conta ins an u n d e rta k in g  th a t  should 
the  vessel be sold before the  n e x t special survey 
a fu l l  exp la na tio n  o f the  te m p o ra ry  repa irs  in  
regard to  the  previous damage sha ll be g iven  to  
the  in te n d in g  purchasers. M r. G ilm o u r’s re p o rt 
conta ins the  fo llow ing  : “  Vessel p laced in  d ry  
dock . . . b o tto m  exam ined. B o tto m
cleaned and recoated . . .  I n  present 
co n d itio n  co lum n r iv e ts  good . . . ”  and 
a t th e  end th is  appears in  the  re p o rt : “  The 
owners rep resen ta tive  sta ted  th a t  the  c leaning 
and coa ting  o f  the  steel w o rk  in  h o ld  and 
’ tween decks w o u ld  be a ttended  to  as ea rly  
as possible b y  the  crew, w h ich  in  m y  o p in ion  
is sa tis fa c to ry .”  M r. G ilm o u r sta ted in  his 
evidence th a t  as the  resu lt o f  fire  N o . 1 
ho ld  w anted c leaning and re p a in tin g . The 
sh ip  loaded coal a t the  T yne  fo r  P o r t  S a id ; 
she made no w a te r on th a t  voyage. She 
the n  w e n t to  A le xa n d ria  and loaded the  cargo 
in  question. The clean ing and coa ting  o f  the 
steel w o rk  in  the  ho ld  had n o t been done. There 
w fis some difference am ongst the  surveyors 
w ho were ca lled  as to  the  am o un t o f the  ru s t 
c le a rly  appa ren t on th e  h u ll p lates. I n  v ie w  o f 
M r. G ilm o u r’s ce rtifica te  I  canno t th in k  i t  was 
considerable in  J u ly  1921, and can h a rd ly  
have been v e ry  m uch m ore a t the  beg inn ing 
o f th e  voyage in  question . I  am  advised th a t 
care fu l exa m in a tion  should have disclosed the 
ru s t to  the  e x te n t o f five -s ix teen ths o f  an inch. 
I t  canno t have been the  g ro w th  o f  a yea r or 
a n y th in g  lik e  i t .  I t  escaped the  a tte n tio n  o f 
b o th  M r. H a rr is  and M r. G ilm o u r. W hen  the 
sh ip  was surveyed a fte r  th e  damage to  the  
co tto n  seed, the  surveyors saw a t once where the  
w a te r had entered, b u t  were n o t satisfied as to  
the  cause upon  an in te rn a l inspection  o f  the 
r ive ts , no r u n t i l  one o f  them , M r. S co tt, w en t 
dow n ou ts ide  and fou nd  th a t  the  r iv e t  po in ts  
were m issing.

In  these circum stances, I  am  o f op in ion  
th a t  the  de fect m ay  be fa ir ly  described as 
a la te n t defect. Then as to  due diligence. 
T h a t means th e  due diligence o f the  ow ner, and 
o f  the  persons he em ploys to  discharge the  d u ty  
o f exam ina tion , and, i f  necessary, repa ir. See

T h e  D i m i t r i o s  R a l l i a s .
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U abel[  v - Steamship Rossmore Com pany (8 Asp. 
Q r - Cas. 83 ; 73 L .  T . R ep. 74 ; (1895) 2 
Dm ' ,408)- The ow ner was on the  spot, b u t  
a Pe> i tru s te d  to  h is su rveyor, M r. R ichards 
ove ," o y t l’s surveyor, M r. G ilm o ur. M ore- 
in th  ' e and th e y  had before th e m  the  fa c t th a t  
p i ,e, Previous J u ly  the  sh ip  had  passed her 
due r i r SUIVe^ '  4 am  uuuWe to  f in d  a w a n t o f 
P i . d iligence e ith e r in  the  ow ner o r in  M r. 
bee ar<^s' R  was said the re  was such a w a n t 
D a in ^ j ^ ° '  1 was n o t im m e d ia te ly  scaled and 
am ecb Ru4 *n  bice o f  M r. G ilm o u r’s re p o rt I  
im  unable to  say th a t  th a t  w o rk  was 
mad a te ly  « U e d  bor. A  p a r tic u la r  p o in t was 
tion 6 rS t0  tllC  dam aSe caused b y  the  accum ula- 

0 w a te r ow ing  to  the  fa ilu re  to  pum p, 
board tT as un d o u b te d ly  g rea t negligence on 
ge a the  sh ip  in  th a t  respect, and th a t  negli- 
S u t lV.WaS 4be cause o f  m uch  o f  th e  damage, 
the m dam aSe was b y  sea w a te r f low ing  in to  
ne *P and n o t pum ped o u t because o f the  
With'gen° e ° f  tbe  m aste r ° r  crew . T h a t is 
acorn11 , the exception  “  perils , dangers and 
accid611! 8 sea . . .  and o th e r
occa^ntSd ° f  n a v iga tio n  • • • even when 
or tt,10- b y  negligence . . .  o f  th e  m aster 
M ar t1111618 : ”  (see The Cressington, 7 Asp. 
P. 1591 CaS- 27 ; 64 L - T - R eP- 329 ; (1891) 
Was ai makes no difference th a t  the  m aster 
resne t °  tb e  °.w ner> fo r  i f  the  negligence in  th is  
been r  " !as h is (and appears ra th e r to  have 
the b l • person whose d u ty  i t  was to  sound 
n0 t . ! ®es) i t  was his negligence as m aste r and 
Coal r< ne8hgence as ow ner : (see The Westport 
Cas q„°™ P any  v . M c P h a il, 8 Asp. M ar. L a w  
l n ' ‘ 78 > 78 L . T . R ep. 490 ; (1898) 2 Q. H . 130). 
iudrr^X Vlew  th is  c la im  fa ils  and the re  w i l l  be 

ft8 r6n t fo r  th e  defendant.
L a n £ TnJ  K ;C -  T - f i l l e r ,  K .C , and 
r ivets d d f0 r  th e  aPPehauts.— The de fective 
i f  p <lld n o t c o n s titu te  a la te n t de fect because 
,J'vvt](:/ ICr, d !bbrence had  been exercised b y  the  
been rS tae*r  de fective  cha racte r w o u ld  have 
the d,.fVeaIe<h  t t  is n o t enough to  show th a t  
neglect t  Was n o t aPPa r e n t ; i f  the  owners 
aPPare ,to , take  steps w h ich  w o u ld  m ake i t  
judge l  tae  defect is n o t la te n t. The learned 
Worth ilas 4ound th a t  the  sh ip  was n o t sea- 
The e^ - t be com m encem ent o f th e  voyage. 
accenfVl<lence also sh°w s  th a t  th e  damage was 
h iilh )irUf tCd b y  th e  negligence o f  the  m aste r in  
As he • t0  bave th e  ho lds p ro p e r ly  pum ped, 
also j  ls, Pa r t -ow ner as w e ll as m aste r the re  is 
resPect m ^ d d *Sence in  th e  owners in  th a t
Ending be b “arned ju dg e  was w ro ng  in
°Wn n i- tbe  m aste r is p ro te c ted  against his 
fad ing68 m 6nCe b y  t l le  exceptions in  the  b i l l  o f 
ue g ]i|(; n 4 be exceptions c le a rly  con tem pla te  
Serv m it K  on the  p a r t  o f  persons w ho were 
th e ServS 04 th e  owners. T he  m aste r canno t be 

an t  o f h im se lf. Reference was made to  : 
aI~ r). ex Laertes, 6 A sp. M a r. L a w  Cas. 174;

T h r i  T - R eP- 502 ; 12 P ro b - D iv.. 187 ;
J  Cressington, 7 A sp. M ar. L a w  Cas. 27 ; 
U4 L .  T . R ep. 392 ; (1891) P . 152 ; 
stport Coal Com pany  v . M c P h a il,  8 

2 fP - M ar. L a w  Cas. 378 ; 78 L .  T . R ep. 
490 ; (1898) 2 Q. R . 130.

V°n . X V I . ,  N .S .

Lech, K .C . and E . A y lm e r D igby  fo r  the  
respondents.— The owners exercised due care. 
The b roken  r iv e ts  were n o t appa ren t to  inspec
t io n  and the  sh ip  m a in ta ined  her class ; the re 
fore th e y  were la te n t defects in  respect o f w h ich  
the defendants were n o t liab le . The learned 
judge  found , and in tended to  f in d , th a t  the  
defects were la te n t. The learned judge  has 
r ig h t ly  fou nd  th a t,  i f  the  m aste r was negligent, 
he is p ro tec ted  in  respect o f  h is negligence b y  
the  te rm s o f  the  b i l l  o f  lad ing . Reference was 
made to  :

The C arrib  P rince, 1898, 170 U .S . 655;
The N o rthum bria , 10 Asp. M ar. L a w  Cas. 

328 ; 95 L .  T . R ep. 618 ; (1906) P . 292;
The X an tho , 6 A sp. M ar. L a w  Cas. 207 ; 55 

L .  T . R ep. 203 ; 12 A p p . Cas. 503 ;
B lackburn  v . L iverpoo l, B ra z il,  and R iver 

Pla te  Steam N av iga tion  Company, 9 
A sp. M ar. L a w  Cas. 263 ; 85 L . T . R ep. 
783 ; (1902) 1 K .  R . 290.

Nov. 28.— L o rd  St e r n d a l e , M .R . —  T h is  
is an appeal fro m  H i l l ,  J .,  w ith  whose con
clusion I  reg re t to  say I  canno t agree. I t  
arises o u t o f  damage to  cargo shipped on a vessel 
ca lled th e  D im itr io s  N .  R a llias , w h ich  was 
b o ug h t in  J u ly  1921 b y  her ow ner, w ho was 
also her m aster, D im itr io s  R a llia s , she ha v in g  
been b u ilt  a b o u t 1899 and ha v in g  passed 
th ro u g h  various ownerships in  th a t  t im e . She 
was surveyed in  J u ly  1921. She was inspected 
before M r. R a llia s  b o ug h t her b y  M r. R ichards 
on his beha lf. M r. R ichards was u n fo rtu n a te ly  
i l l  and unable to  g ive  evidence a t  the  t r ia l .  
She was also inspected b y  L lo y d ’s surveyor. 
She had  gone over her t im e  fo r  inspection  and 
the  consequence was th a t  the  sh ip  had  lo s t her 
class. The resu lt o f  th a t  was th a t  L lo y d ’s 
su rveyo r m ade a re p o rt w h ich  ended b y  saying :
“  The ow ner’s rep resen ta tive  h a v in g  sta ted th a t  
the  c leaning and coa ting  o f the  steel w o rk  in  the  
h o ld  and ’ tw een decks w o u ld  be a ttended  to  as 
e a rly  as possible b y  th e  crew, w h ich  in  m y  
o p in ion  was sa tis fa c to ry .”

H e  d id  n o t th in k  th a t  a n y th in g  should be 
done fo r  the  m om en t in  th e  ho ld , b u t  th a t  th a t  
should be cleaned and coated as soon as possible, 
and th a t  was w o rk  the  crew should do. She 
was in  the  T yne  a t th a t  t im e , and she loaded a 
cargo o f  coal w h ich  she to o k  to  P o r t Said and 
discharged there w ith o u t damage to  the  coal. 
F ro m  P o rt Said she w e n t to  A le x a n d ria  and 
loaded a cargo o f c o tto n  seed. She le f t  on the  3 rd  
o r 4 th  Sept, and there  was a survey abou t th a t 
t im e . She a rrive d  in  Lo nd on  somewhere abou t 
the  beg inn ing o f O ctober, and a good deal o f 
the co tto n  seed cargo was found  to  be damaged. 
W hen the  cargo was discharged she was 
surveyed in  o rder to  f in d  o u t w h a t was the  cause 
o f the  damage, and the  cause o f the  damage was 
discovered to  be th a t  th e  ends o f  tw o  r iv e ts  in  
No. 1 ho ld  had dropped o ff, and the  conse
quence was th a t  w a te r was a d m itte d  to  the  
cargo.

N o p rope r soundings had a p p a re n tly  been 
taken  on the  voyage, and no p ro p e r pu m p ing  
had been done, w ith  the  resu lt th a t  the  damage

K
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was a great deal worse th a n  i t  w ou ld  have been 
i f  p ro pe r precau tions had been taken  on the  
voyage. Before th e  voyage s ta rted  no th in g  
w ha teve r had been done to  c a rry  o u t the  unde r
ta k in g  g iven to  L lo y d ’s su rveyor th a t  the  holds 
should be cleaned and coated. The whole 
h is to ry  does n o t im press one w ith  the  idea o f 
th is  vessel ha v in g  been ca re fu lly  a ttended  to  or 
v e ry  ca re fu lly  nav igated .

The n e x t question is, W h a t caused the  rive ts  
to  b reak and the  heads to  d ro p  o ff ? The judge 
has found , and I  th in k  r ig h t ly ,  on th e  evidence, 
th a t  i t  was caused n o t b y  any o rig in a l defect 
in  th e  r ive ts , n o t b y  th e  ho le th ro u g h  w h ich  the  
riv e ts  had been knocked be ing n o t tru e , b u t  b y  
the  accum u la tion  o f ru s t caused b y  the  ox id isa 
t io n  o f the  m e ta l causing an accu m u la tion  o f 
ru s t between the  fram e and the  p la te  and 
p u t t in g  a tension on the  r iv e ts  w h ich  was 
an undue tension causing the m  to  go and the 
heads to  b reak o ff d u rin g  the  voyage. Some 
n o t abso lu te ly  ca lm  w eathe r was encountered 
on the  voyage, w eather w h ich  w o u ld  cause the 
sh ip  to  w o rk  to  a ce rta in  ex te n t, a lth ou gh  the 
w o rk in g  w o u ld  n o t be v e ry  m uch  in  th is  p a r t  o f 
the  sh ip , b u t, accord ing to  the  judge , n o t 
w eather w h ich  caused the  damage a t a ll. 
Because he fou nd  th a t  was n o t the  cause o f the  
r iv e t  heads d ro p p in g  o ff.

I  was a l i t t le  puzzled a t one tim e  to  see how 
th a t  happened. N o b o d y  seems to  have asked 
the  engineer. B u t  we were to ld  b y  one o f the  
counsel th a t  the  reason was th a t  w hen the  
process o f  o x id isa tio n  began, i t  w o u ld  cause the  
steel o f w h ich  the  fram e and p la te  were com 
posed to  swell and become la rger, and p u t 
tension on the  r ive ts , and when the  process had 
become com plete, and the  ru s t form ed, the  
ru s t w o u ld  be le f t  there . There is no do ub t 
th a t  an am o un t o f  ru s t, five -s ix teen ths o f an 
inch , was e ve n tu a lly  fou nd  a t th is  place. 
T h a t be ing the  state o f th in gs , and th a t  being 
th e  reason fo r  the  damage, th e  question  is 
w hethe r the  de fendant is p ro tected  b y  the 
clauses o f the  b i l l  o f  la d in g . The clause w h ich  
is im p o rta n t fo r  th is  purpose is th is  : “  A l l  the  
above exceptions (one being perils  o f the  sea) 
are con d itiona l on the  vessel be ing seaw orthy 
w hen she sails on the  voyage.”

The judge  has found , and  I  th in k  r ig h t ly ,  
th a t  th is  accum u la tion  o f  five -s ix teen ths o f an 
in c h  o f ru s t cou ld  n o t have been caused in  any 
v e ry  sho rt t im e , and  m us t have been in  evidence 
s u b s ta n tia lly  to  th a t  e x te n t when the  ship 
sailed. H e  has also he ld , and  I  th in k  r ig h t ly ,  
th a t  i f  the  sh ip  sailed w ith  such an accum ula
t io n  o f ru s t th a t  i t  caused danger to  the  rive ts , 
p u t such a tens ion upon them  th a t  th e y  m ig h t go 
w ith o u t an y  exceptiona l w eather, the  sh ip  was 
unseaw orthy.

The las t p a r t  o f  the  clause in  the  b i l l  o f la d in g  
has to  be considered. The clause goes on : 
“  B u t  any la te n t defects in  th e  h u ll and (or) 
m ach inery  sha ll n o t be considered unsea
worth iness p ro v id e d  the  same d id  n o t resu lt 
fro m  w a n t o f  due diligence o f the  owners o r 
a n y  o f them , o r o f  the  sh ip ’s husband o r 
m anager.”

[C t . o f  A p p .

W e have had some argum en t as to  w he the r 
“  ow ner ”  the re  means “  ow ner a t th e  tim e  ”  
o r “  an y  ow ner w ho m ay  have been ow ner a t 
an y  t im e .”  I t  is n o t necessary to  consider 
th a t,  because, in  the  v ie w  I  take , the  ow ner is 
liab le  even i f  th a t  refers o n ly  to  the  ow ner a t 
the  p a rtic u la r tim e .

The f irs t th in g  is th a t  the re  m ust be a la te n t 
defect. W e have been to ld  there  is no de fin itio n  
o f a la te n t defect, and I  am  a fra id  th a t  s tate o f 
th in g s  w i l l  n o t be a lte red  b y  th is  decision. I  
do n o t propose to  g ive a d e fin itio n  o f “  la te n t 
de fect.”  B u t  I  th in k ,  a t an y  ra te , i t  is safe to  
say that, i f  a defect such as appeared cou ld  be 
discovered b y  the exercise o f o rd in a ry  care, i t  
canno t be said to  be la te n t. I  do n o t mean to  
say th a t  is a com ple te tes t. I  th in k  the  judge 
has trea te d  the  case ra th e r as i f  th e  question 
o f w he the r a defect was o r was n o t la te n t is the  
same th in g  as w he the r the  person oharged w ith  
the  care o f the  vessel was o r was n o t negligent 
in  n o t d iscovering  i t .  I  am  b y  no means con
v inced  i t  is th e  same. A t  a n y  ra te , I  am  n o t 
go ing to  define la te n t de fect an y  m ore th a n  I  
have.

W h a t is the  p o s itio n  here ? T h is  ow ner 
had  been to ld  th a t  some w o rk  had to  be done 
in  th is  ho ld  b y  the  crew. H e  also knew  he was 
go ing to  c a rry  a perishable cargo. H e  d id  
ab so lu te ly  no th in g . I f  a n y th in g  had been 
done cou ld  th is  a ccu m u la tion  o f five-s ix teen ths 
o f an  in c h  o f  ru s t have been discovered ? The 
judge  seems to  have been advised th a t  i t  cou ld 
b y  a care fu l exa m in a tion , and the  rest o f  his 
ju d g m e n t does n o t seem to  me to  be consistent 
w i th  th a t  f in d in g . B u t  i t  has been argued th a t 
“  ca re fu l ”  means some am o un t o f care you  
cou ld  n o t expect an yb o d y  to  exercise. I  
th o u g h t i t  w e ll to  ask o u r assessors w he the r th is  
ru s t cou ld  have been discovered b y  the  exercise 
o f  o rd in a ry  care, so as to  avo id  an y  question o f 
w he the r “  ca re fu l ”  in  the  ju dg e ’s ju d g m e n t had 
th e  m eaning o f e x tra o rd in a ry  care.

W e are advised th a t  b y  a com peten t person 
i t  cou ld  have been discovered b y  the  exercise o f 
o rd in a ry  care, and i f  d iscovered i t  should have 
been recognised as dangerous and rem edied. 
T he  evidence agrees e n tire ly  w ith  th a t  advice. 
The tw o  cargo surveyors say th e y  d id  observe 
th is  ru s t when th e y  made the  survey o f the  
inside o f th e  h o ld  a t th e  end o f the  voyage. I  
do n o t th in k  th e  gentlem en who surveyed on 
b e ha lf o f  th e  defendants go so fa r as to  say i t  
cou ld  n o t be seen, b u t th e y  say i t  was n o t seen, 
and g rea t re liance was placed on th a t.  S till 
g rea te r re liance was placed on the  fa c t th a t 
M r. R icha rds , accord ing to  his re p o rt, and 
M r. G ilm our, L lo y d ’s surveyor, w ho surveyed 
before th e  sh ip  w en t on her fresh voyage in 
th is  ow nersh ip , d id  n o t see i t  o r a t an y  ra te  d id  
n o t say a n y th in g  abou t i t .

W hen  M r. G ilm o u r was asked ab ou t th is  he 
w o u ld  n o t say he d id  n o t see i t  and w o u ld  no t 
say he d id . H e  d id  n o t receollect, and as some 
w o rk  was go ing to  be done in  th a t  ho ld  he m ay 
n o t have th o u g h t i t  necessary to  exam ine i t  
q u ite  so m in u te ly  as he otherw ise w ou ld  have 
done. O n th a t  evidence i t  is ve ry  d if f ic u lt  to

T h e  D i m i t r i o s  R a l l i a s .
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a l ’nd t l̂e  a rgum en t th a t  th is  e xa m in a tion  was 
i t  1 , ™  ' lave b een so care fu l a t th a t  t im e  th a t  

shows th a t  som eth ing v e ry  e x tra o rd in a ry  was 
<;'pC\ Sary o u t t l̂e existence o f  th is  rus t.

1 fL - n§ th e  w hole o f  the  evidence toge the r 
bv 7t supports th e  advice g iven  to  us, th a t  

y he exercise o f o rd in a ry  care b y  a com peten t 
b(>rS° r  ’ existence o f  the  ru s t w o u ld  have 
.. < n tound, and i f  i t  had  been fou nd  eve rybody 
In  f CS t *la t  someth in g  should have been done, 
j . ace ° f  these facts can th is  be said to  be a 
W;i<nt defect ? I t  seems to  me i t  canno t. I f  i t
0 8 n° t  th is  sh ip  was unseaw orthy and the 
w ner canno t be excused on th e  g round  th a t  i t

a la te n t defect n o t resu ltin g  fro m  w a n t o f 
due diligence.
o f .** v e ry  d if f ic u lt  to  reconcile some pa rts  
his « j  .Judge’s ju d g m e n t w ith  o th e r p a rts—  
a ud ing  th a t  the  cause o f the  tro u b le  was the  
str U' nu la tio n  o f ru s t, w h ich  p u t  an undue 
t io n 'f  0n ^ le r i ^ t s ,  and the  necessary im p lic a 
te  . roiT1 th a t  th a t  the re  m us t have been a t the  
arti ln ' ni’  the  voyage su b s ta n tia lly  th is  
he ° u n t °,f accum u la tion  ; h is s ta tem en t th a t  
hav*S a,lvised th a t  ca re fu l exa m in a tion  should 
Sjx . e disclosed ru s t to  the  e x te n t o f  five - 
h e c n 'i i !^ 8 an luoh ; and th a t  i t  m us t have 
ajm y>e g ro w th  o f a yea r o r m ore— i t  seems 
'v ith > tL  unpossible to  reconcile these find ings  
j j .  , tae  fin d in g  th a t  th is  was a la te n t defect. 
exanvSe P a Hung can be fou nd  b y  care fu l 
l i t f i  ln a t i° n  i t  is n o t la te n t. I  th in k  he has a 
ther*5 In 'Xed UP th e  question o f  w he the r there 
surve Was negligence on th e  p a r t  o f  ce rta in  
Kv(a i” ° rS and w he the r th is  defect was la te n t. 
C0UI(! assum ing  th e y  were n o t negligent, i f  th is  
then t n Ve k een discovered b y  o rd in a ry  care 
Prn+o ! le de fendant does n o t come w ith in  the  

j  ct io n  o f the  b i l l  o f la d in g  a t a ll. 
diseu° n 0 t Say any th in g  ab ou t the  o th e r m a tte rs  
case before us, p a r t ic u la r ly  w he the r the
(sun /  the  West P o rt Coal Com pany  v . M c P h a il 
°Wne aPPhes where th e  m aster is n o t o n ly  p a r t  
th in ].1-. . t  SO' e ow ner o f  th e  vessel. I  do n o t
1 t ak  ' t  ls necessary to  discuss th a t  in  the  v ie w  
as 0 ., C ’ n o r th e  question o f w h e the r the  ow ner 
i f  the^61 Wouhl he lia b le  fo r  h is d e fa u lt as m aster 
ahd n^C Were d e fa u lt in  n o t p ro p e rly  sound ing 
tionsP r?m p ing  du r ing th e  voyage. These ques- 
he tte r + n 0 t a rl se, and the re fo re  I  th in k  i t

to  say n o th in g  abou t them .
We are’ ^ i ' - J -— *  agree ; and i t  is o n ly  because 
add • d iffe rin g  fro m  th e  learned judge  th a t  I  
necessa fCW w ords ' R  appears to  me un- 
o f t j .  .r y  to  quarre l w ith  an y  find ings  o f  fa c t 
Was a “i ge *n th is  case. H e  fou nd  th a t  the re  
sixteenth 61 ° f  ru s t am o u n tin g  to  fro m  five- 
the flan s to  s ix -s ix teen ths o f  an in ch  between 
the Di „ tge ° f  one ° f  th e  fram es o f N o . 1 h o ld  and 
for a t ln ? ’ and he fou nd  th a t  i t  had existed 
CaUsed ° i l 'derable tim e , and th a t  th a t,  in  fa c t, 
causin ,,tilR  Points o f the  r iv e ts  to  fa ll o ff by  
survey an e x tra  tension on th e  rive ts . A l l  the  
th a t t h '?  W,lf> were ca lled were o f the  o p in ion  
eient +n sta te ° i  th in gs , i f  i t  ex is ted, was su lfi- 
Therefo CaTUSe the  P ° in ts o f  the  r iv e ts  to  fa l l  off. 
^ ^  * do n o t pause to  c ritic ise  th a t  s ta te 

l y  ow n sc ien tific  know ledge w o u ld  n o t
ment.

enable me to  do i t .  A l l  the  surveyors do n o t 
agree th a t  in  th is  p a rtic u la r case th a t  de fect 
d id  cause the  p a rtic u la r de s tru c tion  o f  the  
rive ts , because de fendan t’s su rveyo r suggested 
th a t  the re  was an in it ia l defect in  th e  r ive ts . 
B u t  th a t  was nega tived b y  the  judge. The 
judge  also found  th a t  a ca re fu l exa m in a tion  b y  
a com peten t person w ou ld  have revealed the  
existence o f  th is  s ta te  o f  rus t. T h a t v ie w  o f his 
has been con firm ed b y  the  assessors w ho he lp 
us here.

U n de r these circum stances i t  appears to  me 
pe rfe c tly  im possib le to  say th a t  the  defect //as a 
la te n t defect. The judge  has so found  ; and i t  
is necessary to  in q u ire  s h o rtly  w h a t is the  m ean
in g  o f  a la te n t defect. I  suppose n o rm a lly  
speaking i t  means some defect th a t  lies h id  as 
opposed to  a defect th a t  lies open. B u t  i t  is 
suggested th a t  i t  is n o t every defect th a t  canno t 
be perceived b y  tou ch  o r s ig h t o r hearing 
exercised w ith  the  m ost m in u te  exa m in a tion  o r 
observa tion  th a t  is la te n t ; and I  can believe 
th a t  when the  w o rd  is used w ith  reference to  
defects in  a sh ip ’s h u ll and m ach ine ry  i t  m ay 
n o t be capable o f  the  v e ry  extrem e m eaning 
th a t  th e y  canno t be perceived b y  the  m ost 
accurate and re fined percep tion . I t  was 
suggested to  us th a t  the  d e fin itio n  con ta ined in  a 
w o rk  o f  a u th o r ity ,  Carver, gathered fro m  
A m erican  decisions, is a b e tte r s ta tem ent o f 
w h a t is m eant b y  la te n t defect. T h a t d e fin itio n  
is : “ A  defect w h ich  cou ld  n o t be discovered 
b y  a person o f com peten t s k il l and us ing 
o rd in a ry  care.”

In  th is  case I  do n o t th in k  i t  necessary to  say 
w he the r th a t  is the  tru e  and precise d e fin itio n  
o f la te n t defect w h ich  w o u ld  m eet every case. 
B u t I  am  prepared to  say th is  : th a t  a defect 
w h ich  does n o t com p ly  a t any ra te  w ith  these 
words cou ld  n o t be a la te n t de fect ; and I  
th in k  i t  is im p o rta n t, bearing in  m in d  the  
effect o f  these w ords, to  rem em ber th a t  the  
phrase is, “ w h ich  cou ld  n o t be discovered,”  
n o t w h ich  w o u ld  n o t be discovered o r w h ich  
m ig h t n o t be discovered. I f  these words were 
used i t  w o u ld  appear th a t  the re  w ou ld  be 
no difference between th e  tes t o f  w h a t was a 
la te n t de fect and the  tes t o f w he the r the  persons 
responsib le had been neg ligent o r n o t ; and I  
am  q u ite  c lear th a t  negligence is n o t a te s t o f 
la te ncy .

I n  th is  case i t  is im possib le to  say th is  defect 
cou ld  n o t have been discovered b y  persons o f 
o rd in a ry  s k ill.  One has o n ly  to  v isualise w h a t 
is m ea n t b y  a degree o f  ru s t o f five -s ix teen ths o f 
an in ch  e x is tin g  b y  the  side o f th e  open ing 
between th e  flange o f th e  fram e and the  side 
p la te , an in te rs tice  in to  w h ich  a m an cou ld 
place his finger, to  m ake i t  im possib le  to  suggest 
th a t  th is  de fect was a la te n t defect. I t  seems 
to  me to  have been a p a te n t de fect to  anyone 
lo o k in g  o u t fo r  rus t.

F o r these reasons, I  th in k  th e  ju dg e , a lthough  
co rrec t in  a ll h is find ings  o f fa c t, was w rong  in  
the  conclusion he drew  fro m  them , and th a t  
th is  was n o t a la te n t defect. I f  th a t  is so, i t  
becomes unnecessary to  consider the  o th e r 
in te re s tin g  questions ra ised before us.
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I  agree th a t  the re  shou ld  be a decree fo r  the 
p la in t if fs  condem ning the  de fendan t and his 
b a il in  damages w ith  a reference to  the  reg is tra r 
to  f ix  the  am oun t.

Y o u n g e r , L .J .— I  am  e n t ire ly  o f the  same 
op in ion .

S o lic ito rs  fo r  the  appe llan ts , Thomas Cooper 
and Co.

S olic ito rs  fo r  the  respondents, D ow ning, 
M idd le ton , and Lewis.

Nov. 20, 22, 23, and Dec. 15, 1922.
(Before B a n k e s  and Sc r u t t o n , L .J J .  and 

E v e . J . ) .

P a t e r s o n  Z o c iio n is  a n d  C o . L im it e d  v . 
E l d e r  D e m p s t e r  a n d  C o . L im it e d  a n d  
o t h e r s , (a)

A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Damage to cargo— Unseaworthiness— B a d  stow
age —  U n s u ita b ility  o f sh ip  fo r  p a rtic u la r  
cargo— Exem ptions in  b i l l  o f lad ing— L ia b ili ty  
o f shipowner.

A  steamer had been chartered f o r  the purpose o f  
ca rry ing  p a lm  o il and other produce fro m  West 
A fr ic a  to the U n ited  K ingdom . She had no 
'tween decks or any appliances fo r  la y ing  a 
tem porary 'tween deck. H e r hold was 24f t .  
deep. The butts and casks con ta in ing  the 
p a lm  o il were stowed at the bottom o f the hold  
and the space above them was f ille d  w ith  bags 
o f kernels which were la id  w ithou t any effective 
protection upon the butts or casks w ith  the 
result that m any o f the butts or casks were 
crushed and much o f the o il was lost. I n  an 
action by the owners o f the goods against the 
charterers and owners o f the ship,

H e ld  (Scrutton, L .J .  dissenting), that the damage 
to the cargo d id  not arise fro m  bad stowage, 
but that the ship was unseaworlhy inasm uch as 
she was w anting  in  the necessary equipment to 
ca rry  the p la in t if fs ' o il.

The b ills  o f lad ing  exempted the charterers, 
in te r  a lia , fro m  l ia b il ity  fo r  loss, in ju ry ,  or 
damage a ris in g  fro m  a leakage or breakage, 
or fo r  damage a ris ing  fro m  other goods by 
stowage or fo r  loss or damage a ris in g  from  
collis ion , s tra in in g , or any other p e r il o f the 
sea, “  whether any pe rils , causes or things in  
th is  clause mentioned are due to . . .  the 
w ro ng fu l act, om ission or error in  judgm ent or 
negligence o f the com pany's p ilo t,  master, 
officer . . . crew, stevedore or any person
whomsoever in  a l l the service o f the company, or 
not . . . and whether due to or a ris ing
directly  or in d ire c tly  fro m  unseaworthiness o f 
the sh ip  . . . provided in  case o f any
loss, in ju r y  o r damage a ris in g  fro m  or due to 
unseaworthiness o f the sh ip  at the beginning o f 
the voyage a ll reasonable means sha ll have been 
taken to provide against such unseaworthiness. 
The company m ay entrust to experienced or

In) Reported b y  E d w a r d  J. M . CBAPLIR, E sq ., B arris te r- 
at-Law,

qua lified  officers . . .  the du ty o f p ro 
v id ing  against unseaworthiness and sha ll then 
be deemed to have fu lf i l le d  its  ob ligation here
under. T h is  clause sha ll be construed as in  
add ition  to and not in  derogation o f or in  sub
s titu tio n  fo r  any statutory exemption or p ro 
v is ion  in  fa v o u r o f the com pany."

Held, by Bankes, L .J .  and Eve, J .  that th is  clause 
d id  not touch the p la in t if fs ' com pla in t o f the 
breach o f the im p lie d  w a rran ty  that the vessel 
was seaworthy when she started.

B a n k  o f A us tra las ia  v. C lan L in e  Steamers 
L im ite d  (13 A sp. M a r. Law  Cas. 99 ; 113 
L .  T . Rep. 261 ; (1916) 1 K .  B . 39) followed. 

Decision o f R ow latt, J .  affirmed.
A p p e a l  fro m  a decision o f R o w la tt ,  J . in  an 
action  tr ie d  b y  h im  w ith o u t a ju ry .

The p la in t if fs ’ c la im  was fo r  damages to  a 
q u a n t ity  o f  pa lm  o il in  casks and b u tts  w h ile  
be ing conveyed on the  steam ship Grelwen from  
p o rts  on the  W est Coast o f A fr ic a  to  H u ll.

The to ta l num ber o f casks and b u tts  shipped 
was 437 o f  w h ich  299 casks were sh ipped a t 
Sherbro in  W est A fr ic a  and 138 b u tts  a t 
C onakry  in  F rench  Guinea. On a rr iv a l a t 
H u l l  i t  was fou nd  th a t  in  m a n y  instances the  
casks had  been crushed o r fla tte n e d  b y  the  
w e ig h t w h ich  had been placed upon the m  and a 
la rge q u a n tity  o f o il had escaped in to  th e  holds 
and bilges o f th e  vessel. The goods were 
ca rried  unde r b ills  o f la d in g  issued b y  E ld e r 
D em pste r and Co. L im ite d , th e  A fr ic a n  Steam 
ship Com pany, and th e  B r it is h  and A fr ic a n  
Steam  N a v ig a tio n  C om pany L im ite d , a l l o f 
L iv e rp o o l, o f  w hom  E ld e r D em pste r and Co. 
L im ite d  were the  t im e  charte rers o f the  vessel.

The b ills  o f la d in g  con ta ined the  fo llo w in g  
clauses :—

T h e  sh ipo w ne rs  h e re in a fte r  ca lle d  th e  co m p a n y

2 . . . s h a ll n o t be lia b le  fo r  a n y  loss,
in ju r y  o r  dam age a r is in g  fro m  : th e  a c t o f  G od , th e  
K in g ’s enem ies . . . leakage , b reakag e , ch a fin g
. . . in s u ff ic ie n c y  o f  w ra p p e rs  a n d  packages ;
o r  fo r  a n y  dam age  a r is in g  fro m  o th e r goods b y  
s tow age  o r  c o n ta c t w i th  th e  goods sh ip p e d  he re 
u n d e r ; o r  fo r  a n y  loss, in ju r y  o r  dam age  a r is in g  
fro m  sw e a tin g , leakage , sm e ll o r  e v a p o ra tio n  fro m  
such goods o r  a n y  o th e r  goods. T h e  c o m p a n y  sh a ll 
n o t  be lia b le  fo r  r is k  o f  lig h te ra g e , c ra f t ,  h u lk ,  
s to rage  o r t ra n s h ip m e n t, o r  fo r  loss, in ju r y  o r  dam age 
a r is in g  fro m  o r  due  to  e x p lo s io n , h e a t, f ire  a t  a n y  
t im e  o r  p lace  w h a te v e r, b o ile rs , s tea m  engines, or 
m a c h in e ry , o r  f ro m  a n y  dam age to  o r defect, in  h u ll,  
ta c k le , b o ile rs , s team  engines o r  o th e r  eng ines, o i, 
o r  o th e r  fu e l,  o r  m a c h in e ry , sheds, w arehouses, 
ca rts  o r  o th e r  ve h ic le s , o r  th e ir  a p p u rte n a n ce s . 
T h e  c o m p a n y  s h a ll n o t be lia b le  fo r  o r  fo r  a n y  loss 
o r  dam age a r is in g  fro m  o r due to  c o llis io n , s tra n d in g , 
s tra in in g , je t t is o n  o r  a n y  o th e r  p e r i l  o f  th e  seal 
r iv e rs , n a v ig a tio n , o r  la n d  t r a n s it ,  o f  w h a tso e ve r 
n a tu re  o r  k in d  ; w h e th e r a n y  p e rils , causes o r  th in g s , 
in  th is  clause m e n tio n e d , are  due to ,  o r  arise 
d ir e c t ly  o r  in d ir e c t ly  fro m  th e  w ro n g fu l a c t, o m is 
s ion  o r  e r ro r  in  ju d g m e n t o r  neg ligence o f  th e  
c o m p a n y ’s p i lo t ,  m a s te r, o ff ice r, en g inee r, c re w , 
s teve do re , o r  a n y  pe rson w h o m so e ve r in  th e  serv ice  
o f  th e  c o m p a n y , o r  a n y  pe rson  o r  persons o r  co m 
p a n y  fo r  whose a c ts  th e  c o m p a n y  w o u ld  o th e rw ise  
be lia b le , o r  n o t,  a n d  w h e th e r on  th e  sh ip  c a r ry in g  
these goods o r  n o t ; and  w h e th e r due to  o r  a r is in g
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« e c t ly  o r  in d ir e c t ly  f ro m  u n seaw orth ine ss  o f  th e  
th  * ’ Vessel. e raP  o r  l ig h te r  a t  th e  com m ence m en t o f  
. ,  e ca rria g e  o r  d u r in g  th e  c a rr ia g e  o r  a n y  p a r t  

e reo f ; p ro v id e d  in  case o f  a n y  loss, in ju r y  o r 
am age a r is in g  fro m  o r  due to  u n seaw orth ine ss  o f  

JJ® sh ip  a t  th e  b e g in n i
able

b e g in n in g  o f  th e  vo ya g e  a l l  reason-
. m eans sh a ll ha ve  been ta k e n  to  p ro v id e  

ga in s t such u n seaw orth ine ss . T h e  c o m p a n y  
e n tru s t  to  exp e rien ced  o r  q u a lif ie d  o ffice rs, 

tv a n ts  o r  agents th e  d u ty  o f  p ro v id in g  a g a in s t 
n s e a ^ r th iH 6^  ancj  sj la ] ] th e n  be deem ed to  have 

k  “ ned its  o b lig a t io n  he re u n d e r. T h is  clause sh a ll 
o t  con.st ru e d  as in  a d d it io n  to  a n d  n o t  in  d e ro g a tio n  
or ° r  ' n s u b s t itu t io n  fo r  a n y  s ta tu to r y  e xe m p tio n  

P ro v is io n  in  fa v o u r  o f  th e  co m p a n y .
* • The company shall not be liable in any event
/ r i° ss of, or damage to, meat, butter, fru it and 
co l 0 t*U r Perishable goods, placed or carried in 
so° refrigerated chambers in what manner 
s,]°yer sueh loss or damage m ay be caused. All 
t i ph goods are carried on the express condition 
ev t *le shipper and consignee waive any and 
or< ry w arranty of seaworthiness or fitness implied 
onl °** 'erw'se • • • the company undertaking
en ^ t *le aPP°intm ent of experienced officers and 
tfigO'ccrs, the shippers being at liberty  to inspect 
„ e^ efrigerat i°n  chambers before shipment o f their 
cla°°S ' ‘ ‘ AH the exceptions contained in

use 2 hereof when consistent w ith  the terms of 
and j^aase shaff apply to  the shipment, carriage 
p . delivery of the above mentioned and other 
her* r hIc Soofls. but nothing contained in clause 2 
C()r C°1 shall be deemed in any wise to lessen the 
a ?e. ° f  any stipulation contained in this clause, 
or particular the exception of unseaworthiness 
si in'll t ness under this clause shall be absolute and 
cj 1 n° t  be subject to  the proviso contained in 
„„ lIse, 2 hereof w ith  reference to unseaworthiness 
0r unfitness.

N o  c la im  w h a te v e r fo r  loss o r  dam age to  
w i l l  be a d m it te d  un less i t  be m a de  in  w r i t in g  

W itt !-1U11 P a rt ic u la rs  to  th e  c o m p a n y  o r  its  a g en t 
de l’ ln  1wo da ys  a f te r  th e  d e liv e ry  o f,  o r  fa ilu re  to  
th,.IVC! th e  g ° °6 s . A n y  c la im  s h a ll, i f  re q u ire d  b y  

c o m p a n y , be p resen ted  in  L iv e rp o o l,  
be] ^  c o m p a n y  has th e  r ig h t  to  c a r ry  th e  goods 
(o r? " j.d c c k  a n d  (o r)  on  de ck  in  b ra n c h  steam ers and  
c a '  h g h te rs , r iv e r  s team ers , la un ches , b o a ts  o r 
o f I >CS’ an.d bo la n d  a n d  s to re  goods fo r  th e  pu rpose 
and '^ " s h ip m e n t ,  re s h ip m e n t o r  fu r th e r  ca rria g e , 
° f  th  ^ a v e  th e  r ig h t  to  s u b -c o n tra c t in  respect 
ha b l*5 c a r r ' aSe o r  a n y  p a r t  th e re o f, a n d  s h a ll n o t  be 
ex e t ° r  a n y  loss, dam age o r  in ju r y  w i th in  th e  
d i ^ t  ° ns *n  th is  b i l l  o f  la d in g  m e n tio n e d , w h e th e r 
SUpj  t °  th e  negligence o f  i ts  se rva n ts  o r  n o t, b u t  
s tl[) e xce p tio n s  s h a ll a p p ly  to  ca rria g e  b y  such 
Sp e '? i>n tract° rs  as i f  such s u b -c o n tra c to rs  w ere 

^ o n c a lly  m e n tio n e d  in  th e  sa id  e xce p tio n s . . . . 
sign i ^ 11688 w h e re o f th e  a g e n t o f  th e  c o m p a n y  h a th
j  -̂(1 liillo 1 orllnrr nf tViio tononr on/I
dat. b ills  o f  la d in g  o f  th is  te n o u r  and

ow 16 Pla in t i i fs ,  w ho were th e  shippers and 
G riif irS ^ * e goods, c la im ed damages fro m  the  
0vv 'hu Lew is Steam N a v ig a tio n  C om pany as 

ers o f th e  vessel and fro m  th e  o th e r defen
dants Q .,latj- ds the  persons liab le  upon the  b ills  o f

■A.qU( , .th e  t r ia l  in  th e  c o u rt be low  th e  m a in  
Was 1>.n ’ S0 ^a r as evidence was concerned, 
test , letb e r th e  re sp o n s ib ility  fo r  th e  damage 
t j j e e|~ uPon th e  p la in t if fs  on th e  g round  th a t  
fo r tv,11 at1tf  casks were n o t reasonably f i t  
Whetb Pu rP °se f ° r  w h ich  th e y  were used o r 

Per i t  rested upon the  defendants upon  the

g ro un d  th a t  th e  vessel was unseaw orthy in  the  
sense th a t  she was n o t p ro p e rly  o r su ffic ie n tly  
equipped to  c a rry  th is  p a rtic u la r cargo. On 
the  question o f  the  co n d itio n  o f the  casks 
R o w la tt ,  J . fou nd  in  the  p la in t if fs ’ favo u r. 
As regards the  sta te  o r co n d itio n  o f  the  vessel 
he fou nd  th a t  she was unseaw orthy. J u d g 
m en t was acco rd ing ly  entered fo r  th e  p la in tiffs . 
The defendants appealed.

S tua rt Bevan, K .C . and B r it t  fo r  th e  appe llan ts  
o th e r th a n  th e  G r if f i th  Lew is Steam N a v ig a tio n  
C om pany.

N eilson, K .C . and Clement Davies  fo r  the  
G r if f i th  Lew is  Steam N a v ig a tio n  C om pany.

Jo w itt, K .C . and C. T . Le Quesne fo r  the  
respondents.

The fo llo w in g  cases were re ferred to .

The Thorsa, 13 A sp. M a r. L a w  Cas. 592 ;
116 L .  T . R ep. 300 ; (1916) P . 257 ; 

K o p ito ff  v . W ilson, 3 Asp. M ar. L a w  Cas. 
163 ; 34 L .  T . R ep. 677 ; 1 Q. B . D iv .  
377 ;

In g ra m  and Boyle L im ite d  v . Services 
M a ritim e s  du T report L im ite d , 12 Asp. 
M ar. L a w  Cas. 295 ; 108 L .  T . R ep. 304 ;
(1913) 1 K .  B . 538 ;

Bond, Connolly, and Co. and W oodall and  
Co. v . Federal Steam N av iga tion  Com
pa ny , 21 T im es L .  R ep. 438 ; 22 T im es 
L .  R ep. 685 ;

Calcutta Steamship Company L im ite d  v . 
A ndrew  W e ir and Co., 11 Asp. M ar. L a w  
Cas. 395 ; 102 L .  T . R ep. 428 ;

W iener and Co. v . W ilsons and Furness- 
Ley land  L in e  L im ite d , 11 A sp. M ar. L a w  
Cas 413 ; 103 L .  T . R ep. 168 ;

Wade v . Cockerline, 10 Com. Cas. 47, 115 ; 
I la y n ,  Rom an, and Co. v . C u llifo rd  and  

C lark, 40 L .  T . R ep. 536 ; L .  R ep. 
4 C. P . D iv .  182 ;

Foullces v . The M e tropo litan  D is tr ic t R a il
way Company, 42 L .  T . R ep. 345 ; L . 
R ep. 5 C. P . D iv .  157 ;

Omoa and C leland Coal and I ro n  Company 
v. H un tley , 37 L .  T . R ep. 184 ; L .  R ep. 
2 C. P . D iv . 464 ;

B a n k  o f A us tra las ia  v . Clan L in e  Steamers 
L im ited , 13 Asp. M ar. L a w  Cas. 99 ; 113 
L . T . R ep. 261 ; (1916) 1 K .  B . 39 ; 

Tatte rsa ll v . N a tio n a l Steamship Company 
L im ite d , 5 A sp. M ar. L a w  Cas. 206 ; 
50 L .  T . R ep. 299 ; 12 Q. B . D iv .  297 ; 

M o rr is  v . Oceanic Steam N av iga tion  Com
pa ny , 16 T im es L .  R ep. 533 ;

Hogarth and Co. v . W alker, 9 Asp. M ar. 
L a w  Cas. 8 4 ; 82 L .  T . R ep. 744 ;
(1900) 2 Q. B . 283 ;

Stanton  v . Richardson, 1 Asp. M ar. L a w  
Cas. 441 ; 2 Asp. M a r. I ,a w  Cas. 288 ; 3 
A sp. M ar. L a w  Cas. 361 ; 33 L . T . Rep. 
193 ; L . R ep. 9 C. P . 390 ;

TJpperton and W ife  v . U n ion  Castle M a i l  
Steamship Com pany L im ite d , 9 Asp. 
M ar. La w  Cas. 475 ; 89 L .  T . R ep. 289 ; 

Queensland N a tio n a l B a n k  L im ite d  v . 
The P en insu la r and O rien ta l Steam
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N av iga tion  Company, 8 A sp. M ar. L a w  
Cas. 338 ; 9 A sp. M ar. L a w  Cas. 275 ; 
78 L .  R ep. 67 ; (1898) 1 Q. B . 567 ;

The Term agant (Cargo Owners) v . Page, Son, 
and East (L im ite d ), 19 Com. Cas. 239 ;

C iam pa  v . B rit is h  In d ia  Steam N a v iga 
tion  Com pany L im ite d , (1915) 2 K .  B . 
774 ;

The owners o f cargo on board the steamship 
M a o r i K in g  v. Hughes and another, 8 
Asp. M ar. L a w  Cas. 65 ; 73 L .  T . Rep. 
141 ; (1895) 2 Q. B . 550.

C ur. adv. vu lt.

B a n k e s , L .J .— The p la in t if fs ’ c la im  in  th is  
a c tio n  is fo r  damage to  a q u a n t ity  o f p a lm  o il in  
casks and b u tts  w h ile  be ing conveyed in  the  
steam er Grclwen fro m  p o rts  in  W est A fr ic a  to  
H u ll.  The to ta l num ber o f casks and b u tts  
sh ipped was 437, o f w h ich  299 casks were 
sh ipped a t Sherbro under a b i l l  o f  la d in g  da ted 
th e  22nd N o v . 1919, and 138 b u tts  a t  C onakry 
unde r a b i l l  o f  la d in g  da ted th e  3 rd  Dec. 1919. 
B o th  b u tts  and casks were th e  k in d  o f  cargo 
w h ich  m us t necessarily be stowed a t the  b o tto m  
o f  a ho ld . T he  stowage p lan  o f th e  vessel was p u t 
in  evidence a t  th e  t r ia l ,  fro m  w h ich  i t  appeared 
th a t  th e  Grelwen on th is  voyage carried  b u tts  
and  casks o f  p a lm  o il in  ho lds 2, 3, and  4, 
na m e ly  : H o ld  2, 523 b u tts  and 57 casks ; 
h o ld  N o . 3, 316 b u tts  and 13 casks ; ho ld  4, 232 
b u tts  and  82 casks, a l l shipped a t  Sherbro, and 
147 b u tts  in  N o . 3 ho ld , shipped a t  C onakry . 
There  m us t be some confusion in  th e  figures on 
th e  stowage p la n  between b u tts  and casks, as 
acco rd ing  to  th e  p lan  o n ly  149 casks in  a ll were 
stowed. I t  is n o t possible, the re fore , to  trace 
th e  p la in t if fs ’ o il as shipped a t Sherbro in to  any 
p a r tic u la r  ho ld . The b u tts  shipped a t C onakry  
were stowed in  N o . 3 ho ld . On a rr iv a l a t H u ll 
th e  b u tts  and casks and th e ir  con ten ts  were 
fou nd  to  be in  w h a t some o f  th e  witnesses 
described as a shocking co n d itio n . The b u tts  
and  casks had  in  m an y  instances been crushed 
o r f la tte n e d  b y  the  w e ig h t w h ich  had been p laced 
upon the m , and a large q u a n ti ty  o f  o il had 
escaped in to  th e  ho lds and bilges o f th e  vessel. 
The p la in t if fs  c la im ed damages fro m  the  
G r if f i th  Lew is  Steam  N a v ig a tio n  C om pany, as 
owners o f th e  vessel, and fro m  th e  o th e r de
fendan ts  as th e  persons liab le  upon the  b ills  o f 
lad ing .

There  can be no d o u b t as to  w h a t caused the  
dam age com p la ined o f. I t  was un do ub te d ly  
th e  g re a t w e ig h t o f th e  cargo w h ich  was stowed 
d ire c t ly  upon th e  b u tts  and casks. In  each case 
th is  cargo consisted o f bags o f  kernels o f  a to ta l 
w e ig h t in  N o . 2 h o ld  o f 781 tons, in  N o . 3 o f 
660 tons, and  in  N o . 4 o f  709 tons. A t  th e  t r ia l  
in  th e  c o u rt be low  th e  m a in  question, so fa r  as 
th e  evidence was concerned, was w he the r the  
re s p o n s ib ility  fo r  the  damage rested upon the 
p la in t if fs , on th e  g round  th a t  th e  b u tts  and casks 
were n o t reasonably f i t  fo r  th e  purpose fo r 
w h ich  th e y  were used, o r w he the r i t  rested upon 
th e  defendants, upon  the  g round  th a t  the  vessel 
was unseaw orthy  in  th e  sense th a t  she was n o t 
p ro p e rly  o r s u ffic ie n tly  equipped to  c a rry  th is

p a r tic u la r  cargo. On th e  question o f the  con
d it io n  o f th e  casks, th e  learned judge  found  in  
the  p la in t if fs ’ favo u r, and no question arises on 
th a t  p o in t now . The a rgum en t in  th is  cou rt 
on th is  p a r t  o f  th e  case has been confined to  the  
question  o f  w he the r, upon the  p la in t if fs ’ e v i
dence, the  ju d g e ’s fin d in g  th a t  the  vessel was 
unseaw orthy was ju s tifie d . Before dea ling  w ith  
the  evidence i t  is necessary to  define precisely 
w h a t th e  o b lig a tio n  upon the  defendants is, 
and to  consider some o f  the  a u th o ritie s  to  w h ich  
a tte n tio n  has been called. I  select a passage 
fro m  L o rd  B la c k b u rn ’s speech in  Steel and an
other v . The State L in e  Steamship Company 
(3 Asp. M ar. L a w  Cas. 516 ; 37 L .  T . Rep. 333 ; 
3 A p p . Cas. 72, a t p . 86), as e x a c tly  expressing 
w h a t the  e x te n t o f  the  ob lig a tio n  is : “  I  take  it ,  
m y  Lo rds, to  be q u ite  clear, b o th  in  E ng land  
and in  Scotland, th a t  where the re  is a con tra c t 
to  c a rry  goods in  a ship, w he the r th a t  c o n tra c t 
is in  th e  shape o f a b i l l  o f  lad ing , o r an y  o th e r 
fo rm , the re  is a d u ty  on th e  p a r t  o f the  person 
w ho furnishes o r supplies th a t  ship, o r th a t  sh ip ’s 
room , unless som eth ing be s tip u la te d  w h ich  
should p re ve n t i t ,  th a t  th e  ship sha ll be f i t  fo r 
its  purpose. T h a t is genera lly  expressed by 
saying th a t  i t  sha ll be seaw orthy ; and I  th in k  
also in  m arine  con tracts , con tracts  fo r  sea 
carriage, th a t  is w h a t is p ro p e rly  ca lled a 
‘ w a rra n ty , ’ n o t m ere ly  th a t  th e y  should do th e ir  
best to  m ake th e  sh ip  f i t ,  b u t th a t  th e  ship 
should re a lly  be f i t . ”

The question in  every case m us t be w hethe r 
the  vessel is o r is n o t f i t  fo r  the  purpose o f c a rry 
in g  th e  p a r tic u la r  cargo in  respect o f w h ich  the  
c o m p la in t o f unseaworthiness is made. I t  is n o t 
necessary th a t  th e  c o m p la in t should have re 
ference to  th e  w hole o f th e  vessel. I t  is qu ite  
su ffic ien t i f  i t  is established as to  a p a rtic u la r 
p a r t  o f th e  vessel in  w h ich  the  cargo abou t 
w h ich  th e  c o m p la in t is m ade is carried . The 
c o m p la in t m us t have reference to  th e  sta te or 
c o n d itio n  o f th e  vessel, and ve ry  o fte n  i t  has 
reference to  th e  w a n t o f  some necessary equ ip 
m en t. I  propose to  re fe r to  a few  o n ly  o f the  
a u th o ritie s  in  sup po rt o f  these p ropositions. In  
Tatte rsa ll v . N a tio n a l Steamship Company 
L im ite d  (sup.) th e  c o m p la in t was in fe c tio n  o f the  
vessel b y  fo o t and m o u th  disease rendering  her 
u n f it  to  c a rry  c a ttle . In  Stanton  v . Richardson  
(sup.) the  c o m p la in t was th a t  th e  vessel’s 
pum ps were u n f it  to  enable her to  c a rry  a cargo 
o f w e t sugar. I n  Ciam pa  v . B rit is h  In d ia  
Steam N av iga tion  Company L im ite d  (sup.) the 
c o m p la in t was o f the  a fte r  effects o f the  fu m i
g a tion  o f a vessel upon a parcel o f lemons. In  
Queensland N a tio n a l B an k  L im ite d  v . The P e n in 
su la r and O rien ta l Steam N av iga tion  Company 
(sup.) th e  c o m p la in t was o f  the  cons truc tion  o f 
the  b u llio n  room . In  Upperton and W ife  v. 
U n ion  Castle M a i l  Steamship Company L im ite d  
(sup.) the  c o m p la in t was as to  the  cons truc tion  
o f a la v a to ry  w h ich  was used as a luggage room . 
In  a l l th e  above cases th e  co m p la in t was he ld 
upon th e  evidence to  be ju s tifie d , and the  find in g  
was th a t  th e  sh ip  was unseaw orthy. In  The 
owners o f cargo on board the steamship M a o r i K in g  
v . Hughes and another (sup.) where th e  question
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tu rne d  upon a breakdow n o f  re fr ig e ra tin g  
M ach inery  d u rin g  the  voyage, A . L .  S m ith , L .J .  
fo rm u la ted  the  p o in t fo r  decision in  these 
Words : “  W h e th e r th e  p la in t if fs  are r ig h t  in  
saying th a t  the re  is an im p lie d  w a rra n ty  th a t  
th a t p a r t  o f  the  ship in  w h ich  th e  m ea t is taken  
shall be seaw orthy when th e  voyage begins.”

The question fo r  decision in  th e  present case 
depends upon  w h a t is the  tru e  in ference to  be 
drawn fro m  th e  facts. Before dea ling  w ith  the  
evidence, I  m us t ca ll a t te n tio n  to  the  course 
the ac tio n  to o k  in  the  c o u rt below . The 
P la in tiffs ’ case was th a t  th e  vessel was unsea- 
W orthy fo r  one o r b o th  o f tw o  reasons : (1) th a t  
the p rope r steps h a d 'n o t  been ta ke n  to  equip 
the vessel so as to  enable a te m p o ra ry  deck o r 
p la tfo rm  to  be la id  to  keep a n y  excessive w e igh t 
° f t  the  tie rs  o f casks, (2) th a t  th e  escaped o il had 
clogged th e  pipes lead ing  to  th e  pum ps. The 
learned judge  decided aga inst th e  p la in t if fs ’ 
second con ten tio n , and I  d id  n o t understand 
[h a t an y  o b je c tion  to  th is  f in d in g  was pressed 
’u th is  cou rt.

The defendants’ case, on th e  o th e r hand , so 
lu r as th e  evidence was concerned, was confined 
to  an a tte m p t to  p rove  th a t  the  fa u lt  la y  e n tire ly  
W ith the  co n d itio n  o f  the  b u tts  and casks, and 
th a t no c o m p la in t cou ld  be m ade o f th e  stowage. 
H a v in g  fa iled  in  th is  con ten tio n , the  appe llan ts 
are d r ive n  to  con tend as th e ir  o n ly  p o in t in  th is  
c° u r t  th a t  th e  damage was caused b y  bad 
stowage and th a t  th e  vessel was n o t unsea- 
W orthy. The question fo r  decision, conse
qu en tly , is w he the r th e  facts as p roved  con
s titu te  a case o f  damage, as the  resu lt o f  bad 
stowage, o r damage as a resu lt o f  unseaw orth i- 
j'oss, in  th e  sense in  w h ich  th a t  w o rd  is used in  
his connection . I  here w ish  to  p o in t o u t th a t  

I* ere p ro o f o f  th e  fa c t th a t  th e  loss com pla ined o f 
'Wuy have resu lted fro m  bad stowage does n o t 
d e lu d e  a ll p o s s ib ility  o f  es tab lish ing a case o f 
unseaworthiness. S c ru tton , J .  calls a tte n tio n  
h ’ th is  p o in t in  In g ra m  and Royle L im ite d  v . 
Services M a ritim e s  du Trqport L im ite d  (sup.) and 
c*tes a u th o r ity  in  sup po rt o f  th e  p ro pos ition .

I  pass now  to  consider the  m a te ria l facts, 
Upon w h ich  the re  is l i t t le ,  i f  an y , d ispu te . P a lm  
°h  in  b u tts  o r casks is w h a t M r. M in to , th e  
ntarine superin tenden t o f Messrs. E ld e r Dem ps- 
er> describes as a p ro m in e n t fea tu re  o f  W est 

A frican  cargoes. Messrs. E ld e r D em pste r em- 
P*°y a num ber o f vessels in  th e  W est A fr ic a n  
,'ade . A l l  th e  vessels re g u la rly  engaged in  the  
rade have ’tw een decks. P a lm  o il in  casks o r 
n tts  is a lw ays loaded a t th e  b o tto m  o f  a ho ld , 

and th e  b u tts  o r casks are p ile d  on each o th e r 
*n tie rs . There is a difference o f  o p in ion  as to  
w hether th e  b u tts  o r casks w i l l  bear the  w e igh t 
, 1 m ore th a n  th ree  tie rs . Some witnesses speak 
o fou r. N o  one suggests m ore th a n  fo u r. In  
Ween deck ships fo u r tie rs  o r th ree tie rs  w ith  a 

j 'n a ll  q u a n tity  o f kernels in  bags w il l  f i l l  the  
° ld , and, consequently, in  ’ tw een deck ships 
lere is no p o s s ib ility  o f sub jec ting  th e  b u tts  o r 

oasks to  the  pressure to  w h ich  th e y  were sub
jected in  the  present case.

Phe Grelwen is n o t re g u la rly  engaged in  th is  
rade. She was charte red in  M ay  1919 on a

tim e  ch a rte r fo r  tw e lve  m on ths. H e r cap ta in  
had never before th is  voyage had an y  experience 
o f p a lm  o il cargo. The vessel has no ’tween 
decks. She is w h a t is kno w n  as a single deck 
ship and her holds are some 2 4 ft. deep fro m  the  
m a in  deck to  the  ta n k  to p . The w hole, o r p ra c 
t ic a lly  the  w hole, o f these spaces above the  three 
o r fo u r tie rs  o f b u tts  and casks were, on the  
voyage in  question, f ille d  w ith  bags o f kernels 
w h ich  were la id  w ith o u t an y  effective  p ro te c 
t io n  upon the  b u tts  o r casks. There was no 
sa tis fa c to ry  evidence o f pa lm  o il in  casks ever 
ha v in g  been safe ly ca rried  in  a s ingle-deck ship 
before. One w itness spoke to  tw o  occasions, 
b u t he cou ld g ive  no names, and no in ve s tig a tio n  
was m ade in to  th e  question o f  how  th e  cargo 
was stowed o r p ro tec ted , b u t in  one o f  the  tw o  
instances i t  was p roved  th a t  th e  casks were 
b a d ly  dam aged. The c o m p la in t o f  the  p la in t iifs  
is th a t  th e  vessel was n o t p ro p e rly  equipped in  
th a t  the re  was no p rope r receptacle (to  use the  
language o f  Collins, M .R . in  Upperton and W ife  
v . U n ion  Castle M a i l  Steamship Company 
L im ite d  (sup.) in  w h ich  th e  p a lm  o il cou ld  be 
carried . T hey  contend th a t  th e  erection  o f  a 
p la tfo rm  o r te m p o ra ry  deck on w h ich  th e  w e igh t 
o f th e  bags o f  kernels cou ld  be ca rried  was 
essential in  o rder to  render th e  vessel seaw orthy 
to  c a rry  th e ir  p a r tic u la r  cargo.

T em po ra ry  ’tw een deck p la tfo rm s  are, accord
in g  to  th e  p la in t if fs ’ evidence, q u ite  w e ll-recog
nised fo rm s o f a vessel’s equ ipm en t in  cases 
where th e  na tu re  o f  th e  cargo requires them . 
One w itness speaks o f th e ir  use in  connection  
w ith  th e  carriage o f  onions, and an o the r in  con
nec tion  w ith  the  carriage o f  candied peel. The 
Grelwen was so constructed  th a t  she w o u ld  have 
requ ired  some special f it t in g s  to  c a rry  th e  beams 
on w h ich  th e  p la tfo rm  w o u ld  be la id  ; and  i t  
m ig h t, and p ro b a b ly  w ou ld , have been necessary 
fo r  he r to  take  the  beams o u t w ith  he r to  the  
W est A fr ic a n  coast. On th is  p o in t th e  evidence 
o f C ap ta in  Coysh, a m arine  surveyo r ca lled fo r  
th e  defendants, is im p o rta n t. I n  answer to  
M r. J o w it t  he said th a t  i t  w ou ld  have been 
q u ite  possible to  r ig  up a te m p o ra ry  deck, and 
th a t  i t  is s im ple enough to  c a rry  o u t th e  neces
sary beams fo r  a p la tfo rm  i f  i t  is kno w n  th a t  
th e  sh ip  is go ing to  c a rry  o il in  casks.

As to  the  necessity and  reasonableness o f  th is  
p a r tic u la r  fo rm  o f  equ ipm en t, and as to  its  
absence c o n s titu t in g  unseaworthiness, th e  e v i
dence is a l l one w ay. The na tu re  o f th e  damage 
su ffic ie n tly  ind ica tes the  necessity. The w i t 
nesses w ho were called fo r  th e  p la in t if fs  depose 
to  th e  o th e r po in ts , and no one was called to  
c o n tra d ic t them . The answer a tte m p te d  is th a t  
th e  casks, i f  p rope r casks, w ou ld  have carried 
the  w e ig h t p laced upon them . The judge  has 
nega tived  th is  con ten tio n , and no one is now 
question ing th a t  p a r t  o f  h is decision. H e  has 
accepted th e  evidence o f th e  p la in t if fs ’ witnesses. 
Is  the re  an y  a u th o r ity  w h ich  ind ica tes th a t  he 
was n o t e n tit le d  to  accept i t  ? I  th in k  no t. On 
the  co n tra ry , I  th in k  th a t  the  language used in  
some o f  the  cases tends in  fa v o u r o f th e  v ie w  
take n  b y  th e  learned judge. I  w i l l  deal w ith  
some o f these cases before dea ling  w ith  those in
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w h ich  the  decision has been in  fa v o u r o f 
bad stowage as against unseaworthiness. 
Hogarth and Co. v . W alker, 9 Asp. M a r. Law  
Cas. 84 ; (1899) 2 Q. B . 401 ; 82 L .  T . Rep. 
745 ; (1900) 2 Q. B . 283) was a case tr ie d  
before B ig ha m , J ., in  w h ich  th e  question was 
w he the r under a p o lic y  o f insurance covering 
sh ip ’s “  fu rn itu re  ”  dunnage m ats  and separa
t io n  c lo ths were inc luded  in  th a t  expression. 
The learned judge  trea ts  b o th  as necessary fo r 
th e  carriage o f th e  cargo, and  says th a t  i f  the  
sh ip  w e n t to  sea w ith o u t them  she w o u ld  be 
unseaw orthy. H e  says th a t  he sees no dis
t in c t io n  between the m  and m oveable bu lkheads. 
In  th e  C ourt o f  A ppea l A . L .  S m ith , L .J .  says 
w ith  regard to  th e  dunnage m ats, a t p . 285 : 
“  I f  th e y  are, as was s ta ted , la id  on th e  floo r o f 
the  sh ip  to  p re ve n t the  g ra in  fro m  being damaged 
b y  w e t fro m  th e  floo r, I  should th in k  th a t  the  
vessel w o u ld  n o t be seaw orthy fo r  th e  carriage 
o f g ra in  in  b u lk  unless she had such m a ts .”  
There  does n o t appear to  me to  be a n y  d ifference 
in  p r in c ip le  between the  te m p o ra ry  p la tfo rm  con
tended fo r  in  th e  present case and B igham , J . ’s 
te m p o ra ry  bu lkhead  o r A . L .  S m ith , L .J . ’s 
eq u ipm en t fo r  p ro te c tio n  o f  th e  cargo fro m  
dam age fro m  below . I  re fe r also to  the  ju d g m e n t 
o f Collins, M .R . in  Upperton and W ife  v . U n ion  
Castle M a i l  Steamship Company L im ite d  (9 
A sp. M ar. L a w  Cas. 47 5 ; 89 L .  T . R ep. 289 ; 
9 Com. Cas., a t  p . 52) : “  N o w  the  ship in  order 
to  be seaw orthy fo r  th e  business o f c a rry in g  
passengers and luggage m u s t be f it te d  and 
equipped w ith  p rope r receptacles fo r  the  
luggage. I t  is a d m itte d  th a t  a t  the  t im e  o f 
s ta r t in g  fro m  Las Palm as th is  la v a to ry  was the  
o n ly  ava ilab le  place fo r  the  respondents’ luggage; 
p r im d  fac ie  the re fo re , the  sh ip  was n o t a t  th a t  
t im e  p ro p e rly  equipped. I t  was contended, 
how ever, th a t  the  damage was ‘re a lly  due to  
ne g lige n t stowage o r to  a neg ligen t a c t on  the  
p a r t  o f  one o f  th e  crew. I t  seems to  me th a t  
th is  was a question  o f fa c t and th a t  the re  was 
p le n ty  o f evidence to  ju s t i fy  th e  learned judge  
in  fin d in g  th a t  th e  sh ip  was n o t seaw orthy .”

I  pass now  to  consider a few  o f  th e  cases in  
w h ich  th e  decision has been against unsea
w orth iness, and in  fa v o u r o f  bad stowage. 
The Thorsa  (13 Asp. M ar. L a w  Cas. 592 ; 116 
L .  T . R ep. 300 ; (1916) P ., p . 257) is one o f 
th e  m ore recent. I n  th a t  case th e  t r ia l  judge  
he ld upon th e  evidence th a t  th e  damage was 
due to  bad stowage, and th a t  the  ship was n o t 
unseaw orthy. O n appeal th e  decision was 
a ffirm ed . S w in fen E a d y , L .J . ,  in  his ju d g m e n t 
a t  th e  b o tto m  o f p . 261, expressly po in ts  o u t 
th a t  in  th a t  case i t  had n o t been contended th a t  
th e  sh ip  was in  a n y  w ay de fective  in  design o r 
s tru c tu re  o r in  co n d itio n  o r eq u ipm en t a t the  
t im e  she sailed. The Calcutta Steamship Com
p a n y  L im ite d  v . A ndrew  W e ir and Co. (11 Asp. 
M a r. L a w  Cas. 395 ; 102 L .  T . R ep. 428 ; (1910)
1 K .  B . 759) was a case in  w h ich  a nu m be r o f 
po in ts  were raised, and am ong th e m  the  
question  o f  unseaworthiness o f  the  vessel b y  
reason o f  some dates, w h ich  were dam aged, 
be ing placed in  a p a rtic u la r po s itio n  in  one p a r t 
o f  a ho ld . A  passage in  th e  ju d g m e n t o f

[App.

H a m ilto n , J ., as he the n  was, a t 15 Com. Cas., 
p. 191 is, I  th in k ,  in s tru c tiv e , as he makes i t  
c lear th a t  he comes to  th is  decision upon the  
evidence la id  before h im . Bond, Connolly, and 
Co., and W oodall and Co. v . Federal Steam 
N av iga tion  Com pany L im ite d  (21 T im es L . R ep. 
438, and 22 T im es L . R ep. 685) is ano the r 
case to  w h ich  reference m ay  be m ade. In  
th a t  case Channel], J . he ld , upon the  
evidence, th a t  th e  equ ipm en t o f  th e  ship, so 
fa r  as the  re fr ig e ra tin g  m ach ine ry  wTas con
cerned, was am ple, b u t th a t  i t  had been 
rendered in su ffic ie n t b y  reason o f bad stow ing. 
H e  refused to  f in d  th a t  the  ship was unsea- 
w o rth y . I  have re ferred to  these a u tho ritie s  
as samples o n ly  o f  th e ir  class. T h e y  do, I  
th in k ,  su ffic ie n tly  in d ica te  th e  lines upon w h ich  
the  decisions have proceeded when dea ling  w ith  
questions o f unseaworthiness and o f bad 
stowage as opposed to  unseaworthiness.

In  m y  op in ion , R o w la tt ,  J . was ju s tifie d , 
upon th e  evidence before h im , in  a r r iv in g  a t 
th e  conclusion a t  w h ich  he d id  a rr iv e  on th is  
p a r t  o f the  case. I  agree w ith  h im  in  th in k in g  
th a t  th e  vessel was w a n tin g  in  th e  necessary 
equ ipm en t to  render her seaw orthy to  c a rry  the  
p la in t if fs ’ o il.

E v e ry  case m us t depend upon its  ow n 
p a r tic u la r  circum stances. The present case 
seems to  me a v e ry  special one in  w h ich  the  
evidence takes i t  a lto ge th e r o u t o f  the  reg ion o f 
bad stowage and in to  th e  reg ion o f unfitness 
o f th e  vessel to  c a rry  th e  p a r tic u la r  cargo. 
C apta in  M in to , th e  a p p e lla n t’s p r in c ip a l w itness, 
seems to  share th is  v iew , as on page 19 o f the  
N o te  o f  his evidence he trea ts  the  p ilin g  o f  o il 
casks e igh t tie rs  h igh  as n o t be ing a question o f 
stowage a t a ll. In  dea ling  w ith  th is  case I  do 
n o t th in k  th a t  th e  c o u rt is a t l ib e r ty  to  take  
th e  stowage p lan  and endeavour to  restow  the  
cargo so th a t  damage cou ld  have been avoided. 
N o  one has suggested th a t  i t  w o u ld  have been 
possible, and th e  c o u rt has no evidence on w h ich  
to  act. I  also th in k  th a t  i t  is no answer to  the  
c o m p la in t th a t  the  holds o f  th is  vessel were u n f it  
to  c a rry  pa lm  o il, and in  th a t  sense unsea
w o rth y , to  say th a t  i f  no o th e r cargo b u t the  
p a lm  o il had been placed in  th e m  no damage 
w ou ld  have been done, and th a t  th e  case is 
the re fo re  one o f  bad stowage.

H a v in g  a rrive d  a t  th e  conclusion th a t  the  
vessel was unseaw orthy, i t  is necessary to  deal 
w ith  th e  con ten tio n  th a t  th e  appe llan ts  are 
p ro tec ted  by  the  cond itions in  the  b ills  o f 
la d in g . The b ills  o f la d in g  do n o t con ta in  any 
express w a rra n ty  o f  seaworthiness. U nde r 
these circum stances i t  is, I  th in k ,  established 
th a t,  tho ugh  exceptions m ay  be in tro d u ce d  in  a 
b i l l  o f  la d in g  to  an express w a rra n ty  o f  sea
w orth iness, where there  is no express w a rra n ty  
exceptions w il l  be read as n o t app licab le  to  
th e  im p lie d  w a rra n ty . I  endeavoured to  g ive  
an exp la na tio n  o f th is  ru le  in  B an k  o f 
A ustra las ia  v . Clan L in e  Steamers L im ite d  
(13 A sp. M ar. L a w  Cas. 99 ; 113 L . T . R ep. 261 ;
(1916) 1 K .  B . 39, a t p. 55), b u t I  am  n o t sure 
th a t  i t  is n o t w iser to  accept the  fa c t th a n  to  
a tte m p t to  g ive an exp lana tion  o f i t .  Be th a t
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r S m a>’ . th e  ru le  is app lied  in  th is  case the  
esult is th a t  none o f th e  exceptions tou ch  the 

P a in tiffs ’ c o m p la in t o f the  breach o f  the  im p lie d  
a rra n ty  th a t  th e  vessel was seaw orthy when 
le s ta rted  on her voyage. A p a r t fro m  th is  

f  Onsideration I  th in k  th a t  the  appe llan ts m ust 
of " pon fh is  p a r t  o f th e  case upon  one o r b o th  
ex . °. Sr °unds  : (a) th a t  the  language o f the
a„„ceP fi° n  clause N o . 2 is so am biguous th a t  i t  

°rds  no p ro te c tio n , Nelson L in e  L im ite d  v . 
antes Nelson and Sons L im ite d  (10 Asp. M ar.

16D CaS‘ 581 ; 97 L - T ’ R e p ' 812 ; (1908) A ' C- 
. : ’ (b) th a t  no case w ith  regard to  the  officers’

eing experienced o r qua lified  was made in  the  
^ou rt below, and th a t  even i f  i t  had been made 
h ' r f  uWas no evidence th a t  a ll reasonable means 
Se d  been taken  b y  th e  em p loym ent o f  officers, 

rv :u |ts , agents, o r otherw ise to  p rov ide  
"Sauist unseaworthiness.

f  o r these reasons I  consider th a t  the  appeal 
AV'+k C defendaats  o th e r th a n  the  owners fa ils , 

d h  regard to  th e  owners, I  canno t see how  
ey  can be in  a b e tte r po s itio n  th a n  the  

|  r a,'f<Ters and g ran to rs  o f th e  b ills  o f  lad ing .
ncler these circum stances the  appeal o f bo th  

„ e ,s, ° f  appe llan ts  fa ils  and m us t be dismissed 
* r t h  costs.
i ?CRtJTT°N, L .J .— T h is  is an appeal fro m  a 
cfi ^ Inent  ° f  R o w la tt,  J . f in d in g  th e  owners and 
fo Urf erers ° f  a steam er called the  Grelwen liab le  

’ damage to  a sh ipm e n t o f pa lm  o il in  casks.
damage com pla ined o f  is th a t  th e  casks were 

ashed b y  excessive w e ig h t loaded above the m  
th  10Ut su ffic ien t means be ing p ro v id e d  to  keep 

We'g h t  o ff  th e  casks. The judge  has fou nd  
be' Rle sh ip  was unseaw orthy, in  th e  sense o f 
„  u n f it  fo r  th e  carriage o f th is  cargo, and  I  
is t i,  T bbat th e  exact unseaworthiness he finds 
u b a t t l ie  ship had n o t on board  iro n  o r wooden 

auis 5 0 ft. long  to  go a th w a rt th e  ho lds and 
P port a p la tfo rm  w h ich  w o u ld  keep th e  
¡Trf*°r  w e igh t o ff th e  casks below , 

is J tlC is classed 100 A 1 a t  L lo y d ’s and
c o a <d " 'b u t  is kno w n  as th e  Isherw ood 
^ b s tru c t io n ,  a ty p e  analogous to  a s tandard  
jn lp ’ ha v in g , am ongst o thers, th is  fea tu re , th a t  
n le h o ld  unde r th e  m a in  deck she has n o t, as 
q  ny  ships have, e ith e r a pe rm a n e n tly  la id  
on ' ' i'- deck> o r pe rm anent ’ th w a rts h ip  beams 
j„ -  w h>ch a te m p o ra ry  ’ tw een deck cou ld  be 
l l  • She has a single h o ld  some 2 4 ft. deep. 
t lm  ° U*d be absurd  to  suggest th a t  m ere ly  on 
her a?cou n t she is unseaw orthy. L lo y d ’s class 
, W ith th a t  fea tu re  o f  con s tru c tion , w h ich  
Ilas man 
d Mo. „

ls  m any advantages fo r  stowage.
o f the  ships ru n n in g  in  th e  E ld e r 

la id  >?Ŝ er L in e  fro m  and to  W est A fr ic a  have a 
tj. , i  ween deck under th e  m a in  deck. Between 
*s r  t ' veeri de°h  and th e  floo r o f  the  ho ld  there  
t j e 0rn to r  fo u r  tie rs  o f  p a lm  o il casks, o r th ree 
and m , '" ' some bags. T h is  is no rm a l stowage 
Iuq. . t fie  w e igh t is n o t enough to  damage the 
Qrel ° ' n , t ie r .  B u t  in  a deep h o ld  lik e  the  
b en s when th ree  tie rs  o f p a lm -o il casks have 
^ ¡ s t o w e d  the re  are s t i l l  some 15 ft. o f  space 
have f  ^ l̂ded w ith  bags o f p a lm  kernels w ou ld  
t i e re tim es as m uch  w e igh t as a fo u rth

°* casks. There was on th e  sh ip  some lig h t 
v °m  X V I . ,  N . S.

cargo, 201 bales o f w ool, and 11,500 bundles o f 
piassava, described in  th e  evidence as lig h t 
s tra w -like  fib re . Ins tead  o f u t il is in g  th is  l ig h t 
cargo in  ho lds 2, 3 and 4, o r leaving, as a ship 
o ften  has to  do, an e m p ty  space a t the  to p  o f the  
ho ld , a p la tfo rm  was la id  o f s h ift in g  boards 
on th e  to p  o f the  casks and on th is  the  h o ld  was 
fille d  w ith  bags o f p a lm -n u t kernels. A n  
a tte m p t was made to  p rove  th a t  the  casks 
were defective. The learned judge negatived 
th is , and I  see no reason to  in te rfe re  w ith  his 
fin d in g . I  t re a t the  case on the  assum ption 
th a t  excessive w e ig h t stowed above the  casks 
damaged them , and th a t  th is  was bad stowage. 
W as i t  w ith in  the  a u tho ritie s  unseaworthiness ?

I t  has been established b y  au th o ritie s  b in d 
in g  on th is  c o u rt th a t  the  fa c t th a t  a ship, sea
w o rth y  in  o th e r respects, sails on he r voyage 
w ith  a h o ld  so stowed th a t  one parce l o f  cargo 
m us t damage ano the r is n o t unseaworthiness 
o f  th e  sh ip , b u t bad stowage b y  th e  sh ip ’s 
servants. S w infen E a d y , L .J .  expresses th is  in  
The Thorsa  b y  saying : “  The con ten tio n  p u t  
fo rw a rd  re a lly  am ounts to  th is  : th a t  i f  tw o  
parcels o f  cargo are so stowed th a t  one can 
in ju re  the  o th e r d u rin g  the  course o f the  voyage, 
the  ship is unseaw orthy. I  am n o t prepared to  
accept th a t.  I t  w o u ld  be an extension o f the  
m eaning o f ‘ unseaworthiness ’ go ing fa r  beyond 
an y  repo rted  case.”  S im ila r passages are to  
be fou nd  in  the  judgm en ts  o f Bond, Conolly, 
and Co. and W oodall and Co. v . Federal Steam 
N av iga tion  Company (s u p .); Calcutta Steamship 
Company L im ite d  v . A ndrew  W e ir and Co. 
(s u p .) ; Wade v . C ockerline ;  and Ing ra m  
and Boyle L im ite d  v . Services M a ritim e s  
D u  Treport L im ite d  (sup.). These cases, and 
p a r t ic u la r ly  the  decision o f th is  c o u rt in  The 
Thorsa (sup.), in  m y  op in ion , p re ve n t us from  
saying th a t  a ship w h ich  s ta rts  w ith  her cargo so 
stowed th a t  damage m u s t ensue on the  voyage is 
there fore  unseaw orthy. The ship m us t be f i t  
a t  load ing  to  c a rry  th e  cargo th e  sub ject o f 
th e  p a r tic u la r  con tra c t. I f  she is so f i t ,  and 
the  cargo when loaded does n o t m ake her 
unseaw orthy, as in  th e  ease o f  th e  iro n  plates 
w h ich  m ig h t go th ro u g h  th e  sh ip ’s side, the  fa c t 
th a t  o th e r cargo is so stowed as to  endanger the  
c o n tra c t cargo is bad stowage on a seaw orthy 
ship, n o t stowage o f  th e  c o n tra c t cargo on an 
unseaw orthy ship. The Thorsa, when loaded, 
was so stowed th a t  th e  cheese w o u ld  damage the  
chocolate, b u t th is  c o u rt d id  n o t ho ld  her u n f it  
to  c a rry  th e  chocolate. She cou ld have carried 
i t  safe ly i f  p ro pe rly  stowed. W here w e igh ty  
cargo is stowed on th e  to p  o f perishable cargo, 
th e  ship, i f  s tab le, is n o t unseaw orthy, b u t is 
ba d ly  stowed. The na u tica l witnesses who said 
th is  sh ip  was unseaw orthy w o u ld  also have said 
the  Thorsa  was unseaw orthy, fo r  th e y  d id  n o t 
kno w  the  law . I  m yse lf am  n o t aware o f any 
case, and counsel cou ld n o t re fer us to  any case, 
where a ship has been he ld  unseaw orthy from  
th e  fa c t th a t  the  stowage o f one parcel o f cargo 
necessarily damaged another, except in  cases 
where th e  bad stowage endangered the  sa fe ty 
o f  th e  sh ip  and so caused the  damage, as in  
K o p ilo jJ  v . W ilson (sup.), where the  bad stowage

L
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o f a rm our p la tes a llow ed the m  to  m ake holes 
in  the  sh ip ’s side ; o r where the  tem porary- 
con d ition  o f th e  ship made her u n f it  to  c a rry  the  
cargo safely, as in  Tattersall v . N a tio n a l Steam
ship Company L im ite d  (sup.) where the  ho ld  fo r 
c a ttle  was in fected  w ith  b a c illi o f  fo o t and 
m o u th  disease ; o r th e  co n d itio n  o f th e  per
m anen t eq u ipm en t m ade her so u n fit ,  as in  
Stanton v . Richardson (sup.) where the  pum ps 
were n o t f i t  to  d ra in  a w e t sugar cargo con trac ted  
to  be carried , o r in  Ciam pa  v . B rit is h  In d ia  
Steam N av iga tion  Company L im ite d  (sup.) 
where the  absence o f a b i l l  o f  he a lth  caused 
cargo to  be fum ig a ted  and damaged. B u t 
where th e  ship herse lf is f i t  fo r  th e  cargo 
con trac ted  to  be carried , i f  ca re fu lly  stowed, b u t 
sails in  an u n f it  co n d itio n  as a cargo ca rry in g  
and loaded vessel because o th e r cargo is im p ro 
p e rly  stowed so as to  damage th e  con tra c t 
cargo, in  m y  o p in ion  th a t  co n d itio n  is bad 
stowage, and is n o t a breach o f  an o b lig a tio n  to  
p rov ide  a seaw orthy ship. I  th in k ,  indeed, the  
cargo ow ner’s counsel a d m itte d  th is  v ie w  o f the  
law , b u t argued th a t  here the re  was de fective 
equ ipm en t o f  the  sh ip , o r stowage w h ich  
affected th e  sa fe ty  o f th e  ship.

The c o n ten tio n  as to  de fective equ ipm en t was, 
I  th in k ,  based on th e  assum ption th a t  a ship 
w ith  a deep h o ld  should ca rry  w ith  her beams 
wooden o r iro n  f i f t y  fee t long to  go a th w a rt 
th e  ho ld , i f  i t  was desired to  s tow  heavy cargo 
on th e  to p  o f cargo w h ich  w o u ld  be damaged b y  
w e igh t. F o r th e  fore and a f t  boards o f any 
p la tfo rm  the re  was an am ple sup p ly  o f  s h ift in g  
boards. There was no evidence th a t  ships o f 
th is  class ever ca rried  such le n g th y  beams as 
p a r t  o f th e ir  equ ipm en t, and i t  canno t be said 
th a t  ships o f  th is  class, d u ly  classed a t L lo y d ’s, 
are unseaw orthy. The cargo on th is  b i l l  o f 
la d in g  cou ld have been safe ly  ca rried  in  th is  
ship. The reason w h y  i t  was damaged was the 
w a y  in  w h ich  o th e r cargo was stowed so as to  
damage i t .  Ships c a rry in g  w e ig h t cargoes con
s ta n tly  sail w ith  ho lds n o t f ille d , because i t  
w o u ld  n o t be safe fo r  th e m  to  f i l l  th e ir  holds. 
E ith e r  lig h te r cargo, w h ich  was ava ilab le , o r less 
bags o f kernels should have been stowed on the  
to p  o f th e  casks. R o w la tt,  J . has a p pa ren tly  
fou nd  th a t  the  ship was n o t seaw orthy when she 
s ta rted , because th e  h o ld  was n o t prepared in  a 
p a rtic u la r w a y  so as to  separate one p a r t  o f  the  
cargo fro m  th e  o th e r and p re ven t damage. This 
f in d in g  m ig h t have been m ade in  The Thorsa  
(sup.), b u t i t  was he ld in  th a t  case th a t  th is  fa c t 
was n o t enough to  m ake th e  ship unseaw orthy. 
I  am  o f op in ion  th a t  th e  evidence here does n o t 
p rove a n y  defect in  equ ipm en t usu a lly  and 
reasonably ca rried  b y  such a ship.

I t  was fu r th e r  argued th a t  the  ship as stowed 
was dangerous to  herself, because th e  casks 
m ig h t leak and b lock  th e  pum ps and so cause a 
dangerous lis t.  Th is , I  th in k ,  is fa r  too  rem ote. 
The casks d id  leak. The leakage was n o t a t 
once pum ped overboard, because th e  m aster d id  
n o t th in k  i t  r ig h t  o r necessary to  pu m p  over
board fre ig h t-p a y in g  cargo. In  co lder w a te r 
some o f th e  o il congealed and cou ld n o t be 
pum ped, and i t  occasioned a s lig h t lis t.  B u t

the  lis t  was never dangerous ; i t  cou ld  have been 
corrected b y  the  use o f th e  f i l l in g  ta n k , b u t i t  
was never necessary to  use i t .  B o th  grounds 
there fore on w h ich  i t  was suggested th a t  the  
ship was unseaw orthy fa il.

I f  the  ship was n o t unseaw orthy, i t  is n o t 
d ispu ted th a t  th e  exceptions p ro te c t the  sh ip
owner. T h is  renders i t  unnecessary to  con
sider w h a t w o u ld  have been the  effect o f a 
f in d in g  o f  unseaworthiness, in  v ie w  o f  the 
express exception  on th a t  p o in t. B u t  I  cannot 
accept the  v ie w  o f R o w la tt,  J . th a t  the  excep
t io n  o f unseaworthiness was lim ite d  to  m atters 
m entioned in  th e  set o f exceptions beginning 
“  co llis ion ,”  w h ich  he bases on a lim ite d  con
s tru c tio n  o f th e  w o rd  “  clause ”  in  th a t  excep
t io n . In  m y  v ie w  th e  use o f th e  w o rd  “  clause ”  
in  clause I  (1), th e  la s t sentence in  clause 2, 
clause 4, and th e  w o rd in g  o f  clause 11, show 
th a t  the  w o rd  “  clause ”  in  th e  place in  question 
is in tended  to  a p p ly  to  th e  whole o f clause 2.

L ik e  m a n y  o th e r judges, I  desire to  p ro test 
against th e  e x trem e ly  illeg ib le  co n d itio n  o f th is  
b i l l  o f  la d in g . Shipowners have had a good deal 
o f w a rn in g  fro m  the  courts , and some da y  the y  
w i l l  f in d  themselves deprived  o f th e  pro tection  
o f  th e ir  exceptions on th e  g round  th a t  th e y  have 
n o t g iven  reasonable no tice  o f the m  as term s 
o f th e  con tra c t.

T he  above considerations lead to  th e  con
c lusion th a t  th e  charterers, w ith  w hom , in  m y  
op in ion , the  b i l l  o f  la d in g  co n tra c t was made, 
and w ho inc lude  the  f ir s t  th ree defendants, were 
p ro tec ted  b y  th e  exceptions in  th e ir  b i l l  o f 
la d in g . B u t  i t  was argued th a t  th e  fo u r th  de
fen dan t, th e  owner, was liab le  in  t o r t  because 
he was n o t  a p a r ty  to  th e  b i l l  o f la d in g  and 
there fore  cou ld  n o t c la im  the  bene fit o f  the 
exceptions con ta ined  in  i t ,  b u t was a bailee 
lia b le  fo r  negligence— i.e., bad stowage. To 
th is  counsel fo r  th e  ow ner made re p ly  th a t  the 
ow ner in  th e  case o f a t im e  cha rte r lik e  the 
present one was n o t in  possession o f th e  goods. 
T h is , in  m y  op in ion , is c o n tra ry  to  a ll a u th o r i
ties, o f  w h ich  The Omoa and C leland Coal and 
I ro n  Company v . H u n tle y  (sup.) is a typ e . The 
rea l answer to  the  c la im  is, in  m y  v ie w , th a t  the 
sh ipow ner is n o t in  possession as a bailee, b u t as 
th e  agent o f a person, the  charte rer, w ith  whom  
th e  ow ner o f th e  goods has made a con trac t 
de fin ing  his l ia b i l i t y ,  and th a t  the  ow ner as 
se rvan t o r agen t o f the  cha rte re r can c la im  the 
same p ro te c tio n  as the  charte rer. W ere i t  
o therw ise the re  w o u ld  be an easy w ay rou nd  the 
b i l l  o f  la d in g  in  th e  case o f  every charte red ship ; 
th e  ow ner o f th e  goods w o u ld  s im p ly  sue the 
ow ner o f th e  ship and ignore the  b i l l  o f  lad ing  
exceptions, tho ugh  he had con tracted  w ith  the 
cha rte re r fo r  carriage on those term s and the 
ow ner had o n ly  received th e  goods as agent fo r 
th e  cha rte re r. I n  H a yn , Roman, and Co. v . 
C u llifo rd  and C la rk  (sup.), re ferred to  b y  the 
c o u rt, th e  cha rte re r was n o t p ro tected  b y  his 
b i l l  o f  la d in g , and i t  was useless fo r  the  owner 
to  c la im  th e  bene fit o f  th e  b i l l  o f  la d in g , o r say 
he he ld  unde r these term s. I f  he had he ld on 
the  te rm s o f th e  b i l l  o f  la d in g  its  te rm s d id  no t 
p ro te c t h im .
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Por these reasons, in  m y  v ie w , th e  appeal 
should be allow ed and ju d g m e n t entered fo r  the  
defendants w ith  costs here and below . O f 
c°urse, th e  rea l question i s : W h ich  set o f 
'•nderw rite rs should bear the  loss ?

E v e , J .— In  N o v . and Dec. 1919 th e  p la in t if fs  
d ip p e d  a t Sherbro on the  W est Coast o f A fr ic a  
and C onakry in  F rench  G uinea 299 casks and 

“ 8 b u tts  o f pa lm  o il fo r  carriage on the  steam- 
soip Grelwen to  a U n ite d  K in g d o m  p o rt.

On a rr iv a l a t H u ll in  Jan . 1920 m any o f the  
casks and b u tts  had been so crushed and 

r °ken  th a t  th e ir  con tents had  leaked o u t, 
and in  th is  ac tio n  a c la im  is made to  recover a 
j’.lilr i o f  69001. odd b y  w ay o f  damages fro m  the 

rs t three defendants as charterers and fro m  
r. 'e fo u r th  defendants as owners o f th e  ship. 
,, le c la im  is based on th e  a llegations (1) th a t  
ne vessel was u n sea w ortliy  in  th a t  she was 

s tru c tu ra lly  u n f it  and (or) n o t p ro p e rly  equipped 
° r  the  carriage o f th e  goods, and (2) th a t  the  
ctendants were neg ligent in  and ab ou t th e  stow- 

a§e> custody, and care the reo f. The negligence 
^ serte d  on the  hearing  o f these appeals was 
ae im p o s itio n  on the  to p  o f the  tie rs  o f casks 

and b u tts  o f  an excessive w e ig h t o f p a lm  ker- 
I s in  bags w ith o u t erecting  in  th e  ho lds an y  

l1 a tfo rm  o r te m p o ra ry  deck to  p ro te c t the  
casks and b u tts  fro m  the  excessive w e igh t.

le absence o f a te m p o ra ry  p la tfo rm  o r deck 
constitutes the  s tru c tu ra l unfitness re lied  upon 
as p ro v in g  th a t  th e  vessel was unseaw orthy.

1 ne defendants deny th e  unseaworthiness 
and, n o t a d m itt in g  an y  negligence in  stowage, 
custody, o r care o f  th e  goods, re ly  upon ce rta in  
exceptions in  th e  b ills  o f la d in g  as p ro te c tin g  

cur even i f  negligence be found, 
f t  was sought a t th e  t r ia l  to  m ake o u t a case 

la t the  collapse o f  th e  b u tts  and casks and the 
°nsequentia l loss o r de s tru c tion  o f  th e ir  con- 
ents were due to  th e ir  in he ren t weakness 

' t^ b u ta b le  to  age and exposure, and the  
greater p a r t  o f th e  t im e  occupied in  th e  hearing 
. ¡as d irected to  evidence upon th is  issue, b u t 

le Earned judge  has found , and, in  m y  
P inion, no o th e r f in d in g  was possible upon 
e eyidence, th a t  th e y  succum bed to  th e  

- cessive w e ig h t im posed upon them . A ga in s t 
ls fin d in g  no a rgum ent has been advanced 

le appeal, and we have to  decide between
the Parties on the  fo o tin g  th a t  an unreasonable
and

b » tts  and casks 
damn

consequence o f th a t  im p os itio n , 
f  n these circum stances three questions arise 
S(,' consideration : th e  firs t,  W as the  ship un- 
andVOrthy’ tb a t  >s, u n lit  to  c a rry  these b u tts  
\vo' (,''lsbs' ° r  was the  im p o s itio n  o f th is  excessive 
t ||(|"  ' t  bad stowage ? The second, W h a t is 
u e 11,10 cons truc tion  o f  the  exceptions re lied 
lV j°n, by  th e  defendants ? A n d  th e  th ird ,  
to  l !,l t  P ro tection , i f  any , is a ffo rded the re by  
t0 Ttb c defendants ?

e fo llow ing  appear to  me to  be th e  re leva n t 
q t .s abou t w h ich  the re  is no d ispu te . The 
w itJ t’en *s a w e ll-kn ow n  typ e , a single-deck ship 

a she lter deck and w ith  ho lds some 2 5 ft.

excessive w e ig h t was, in  fa c t, im posed on 
and th a t  th e  de s tru c tion  

ge w h ich  resu lted was th e  d ire c t

in  dep th  ; she is w ith o u t stringers and is n o t 
f it te d  w ith  scan tling  fastened to  the  fram es o r 
an y  o th e r device fo r  rig g in g  up a tem po ra ry  
’ tween deck in  the  ho lds. P a lm  o il is a p ro m i
n e n t fea tu re  in  W est A fr ic a n  cargoes and the 
ships th a t  n o rm a lly  b r in g  i t  are ’tw een deck 
vessels. P a lm  kernels in  bags are con s tan tly  
shipped w ith  pa lm  o il. A l l  the  E ld e r D em pster 
ships em ployed in  the  W est A fr ic a n  trade have 
’tween decks, b u t d u rin g  the  W a r tw o  ships 
th a t  had no ’ tween decks carried  pa lm  o il in  
casks to  H u ll  ; one o f them  was the  Athelstan  
and the  o th e r m ay have been the  B e lg ian boat 
spoken o f b y  C apta in  Coysh. There is no 
sa tis fa c to ry  evidence as to  how the  casks were 
stowed in  th e  Athelstan, b u t i t  is p roved  th a t  the  
cargo in  th e  B e lg ian bo a t a rrive d  in  ve ry  m uch 
th e  same co n d itio n  as the  one w ith  w h ich  we 
are now  dealing . The o il is b ro u g h t in  casks 
and th e  p rope r place to  stow  th e m  is a t the  
b o tto m  o f th e  h o ld  ; th e y  ou gh t n o t to  be 
stowed in  m ore th a n  th ree tie rs , and in  th a t  
case the  space between the  to p  t ie r  and the  
’tween deck m ay  be packed w ith  tw o  layers o f 
pa lm  kerne l bags ; i f  fo u r tie rs  o f casks are 
stowed th e  r is k  o f collapse is increased, b u t 
the re  is no space fo r  an y  kerne l bags on the 
to p  o f the  fo u rth  t ie r .

These facts were supplem ented b y  the  
evidence o f C apta in  C o ck rill w ho, when asked 
in  ch ie f, “  W o u ld  you  say, speaking fro m  y o u r 
experience, th a t  th e  vessel was a seaw orthy 
vessel ? ”  answered “  N o— she was unsea
w o rth y  ”  ; o f  M r. Peel, who was asked, “  Do 
you  consider th a t  th is  was a su itab le  vessel 
fo r  the  carriage o f the  p a lm  o il ? ”  and answered 
“  In  the  low er ho lds c e rta in ly  n o t ”  ; and o f 
M r. H ea ton  w ho, when in v ite d  to  express his 
v ie w  ab ou t th e  erection o f a te m p o ra ry  ’ tween 
deck rep lied  : “  I f  i t  was de term ined to  p u t o il 
dow n below  in  a ho ld  to  the  h e ig h t o f three 
casks and stow  p a lm  kernels on to p , some 
erection sho idd have been made to  keep the  
w e ig h t o ff the  casks. I t  is p e rfe c tly  sure there 
w o u ld  be tro u b le , fo r  some o f th e  casks w ou ld  
collapse. I  have never seen an erection  made 
in  th e  W est A fr ic a n  trade , b u t  I  have never 
been in  a ship th a t  had a 2 6 ft. ho ld  to  s tow  
o il in . ”  I  canno t fin d  th a t  any o f these answers 
were challenged in  cross-exam ination.

O n these m ateria ls  th e  learned judge  came 
to  the  conclusion th a t  the  sh ip  was unsea
w o rth y . H e  sums i t  up  b y  p o in tin g  o u t th a t  
the re  rem ained above the  h ighest t ie r  o f casks 
a space fo r  cargo some 12 ft .  to  1 5 ft. in  depth , and 
th a t  unless a fea the r-w e igh t cargo was stowed 
in  th a t  space the  h o ld  was n o t o f  a character 
in  w h ich  th e  casks and b u tts  cou ld have been 
stowed. “  There fore ,”  he concludes, “  i t  is a 
ho ld  in  w h ich  you  canno t p u t these casks a t the  
b o tto m  w h ich  is the  place to  p u t th e m .”  Then 
he adds : “  I t  cou ld have been made p rope r fo r 
th e  stowage o f  such a cargo b y  the  erection o f 
w h a t has been called a te m p o ra ry  ’ tween deck 
o r a p la tfo rm , w h ich  w o u ld  ten d  to  keep the 
w e ig h t o f  th e  superincum bent cargo o ff the  
barre ls. T h a t cou ld have been done and the n  the  
h o ld  w o u ld  have been f i t  to  receive th is  cargo.”
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The question is : O ught we to  dissent from  
th a t  conclusion ? In  the  f irs t  place there  was 
evidence to  ju s t i fy  i t ,  and a lthough  i t  m ay  be 
said th a t  the  conclusion is perhaps m ore in  the  
na tu re  o f an inference fro m  facts th a n  a fin d in g  
o f fa c t itse lf, th e  C ourt o f A ppea l in  Upperton  
and W ife  v . U n ion  Castle M a i l  Steamship 
Company L im ite d  (sup.) trea te d  the  question 
w hethe r the  damage to  th e  passenger’s baggage 
was due to  unseaworthiness o r to  negligent 
stowage o r a neg ligent ac t on the  p a r t  o f one 
o f the  crew as a question o f fac t, and i t  appears 
to  me we ou gh t n o t to  disregard the  evidence 
to  w h ich  I  have a lready re ferred. I t  c e rta in ly  
goes some w ay to  establish the  p ro po s ition  th a t  
in  order to  be seaw orthy fo r  the  purpose o f 
c a rry in g  p a lm  o il in  casks the  ship m ust be 
f it te d  w ith  a pe rm anent o r te m p o ra ry  ’ tween 
deck and th a t  the  deep ho ld  o f a single-deck 
sh ip  is n o t a f i t  receptacle fo r  such a cargo 
unless equipped w ith  th e  means fo r  keeping 
an y  superimposed cargo fro m  res ting  on the  
tie rs  o f casks.

I t  canno t be denied th a t  the  d is tin c tio n  
between unseaworthiness and bad stowage is in  
some cases a v e ry  fine one, b u t the re  is a d is
t in c t io n , and I  th in k  i t  is w e ll il lu s tra te d  b y  a 
com parison o f  th is  case w ith  a case lik e  The 
Thorsa (sup.) where a h o ld  a lready h a lf  packed 
w ith  chocolate was fille d  up w ith  a cargo o f 
gorgonzola cheeses and th e  damage to  the  
chocolate, resu ltin g  fro m  the  pa ck ing  o f  these 
tw o  com m odities in  one ho ld , was he ld  to  be due 
to  im p rope r stowage and n o t to  unseaw orth i
ness. I t  cou ld n o t be said the re  th a t  the  ho ld  
was n o t as f i t  a receptacle fo r  c a rry in g  chocolate 
as i t  was fo r  ca rry in g  th e  cheeses. I t  was a 
f i t  receptacle fo r  e ithe r, b u t n o t fo r  b o th  
toge ther. B u t  p u t t in g  the m  b o th  toge the r d id  
n o t render i t  in  an y  w a y  a less f i t  receptacle fo r 
e ither. The damage there fore  d id  n o t arise 
fro m  an y  defect in  the  sh ip ’s equ ipm en t, b u t 
sole ly fro m  th e  im p rope r p lac ing  o f the  tw o  
cargoes in  the  same ho ld . H ere i t  is d iffe ren t. 
The b o tto m  o f the  ho ld  is the  o n ly  p rope r place • 
to  s tow  the  casks ; the  ho ld  is n o t f i t  fo r  casks 
because, assum ing th e y  are stowed, as th e y  
should be, in  three tie rs  o n ly , no greater w e igh t 
can safe ly be im posed on the m  th a n  w o u ld  be 
represented b y  th e  w e igh t o f a " fo u rth  t ie r ,  and 
i f  th e y  be stowed in  fo u r t ie rs  n o th in g  can safely 
be placed upon them . B u t i t  is id le  to  suppose 
th a t  th e  charterers w i l l  be sending th e  ship to  
sea w ith  o n ly  three tie rs  o f  casks p lus the  
eq u iva le n t in  w e igh t o f a fo u r th  t ie r  in  the  ho ld , 
and there fore i t  is th a t  th e  ho ld  becomes 
unseaw orthy unless i t  be so equipped as to  
a llow  the  space above th e  casks to  be u tilise d  
w ith o u t in ju r y  to  the  casks.

On the  whole I  have come to  the  conclusion 
th a t  the  learned ju dg e ’s f in d in g  on the  issue o f 
unseaworthiness was r ig h t,  and th a t  the  f irs t 
question I  have p ropounded o u g h t to  be 
answered b y  saying th a t  th e  damage com 
p la ined  o f was occasioned b y  unseaworthiness.

On the  second question, w h ich  relates to  the  
cons truc tion  o f clause 2 o f the  b i l l  o f  la d in g , I  
am  constra ined to  d iffe r fro m  the  learned judge. I

The con s tru c tion  he has adop ted invo lves the  
im p o s itio n  in  the  la s t sentence o f  clause 2 on 
the  w o rd  “  clause ”  o f a m eaning d iffe re n t from  
th a t  a d m itte d ly  a tta c h in g  to  i t  in  every o ther 
place— and the re  are several— where i t  is used 
in  the  docum ent. Such a departu re  fro m  w e ll- 
recognised canons o f con s tru c tion  cpu ld  on ly  
be w a rran te d  b y  a c o n te x t c le a rly  com pelling 
one in  th a t  d irec tio n . N o  such c o n te x t can be 
ind ica ted  here, and, in  m y  op in ion , th e  ex 
pression “  th is  clause ”  means the  whole o f 
clause 2 and n o th in g  less.

There rem ains the  question w he the r the 
exceptions a ffo rd  a n y  p ro te c tio n  to  the  defen
dants. I  do n o t th in k  th e y  do. I  agree th a t  
the re  is no express w a rra n ty  o f seaworthiness 
in  th e  b i l l  o f  la d in g  and th a t  th e  w a rra n ty  
w h ich  the reupon arises b y  im p lic a tio n  is n o t 
con tro lled  b y  th e  exceptions. I  also agree th a t  
the re  is no evidence th a t  a ll such reasonable 
means to  p ro v id e  against im seaworth iness as 
are con tem pla ted  b y  clause 2 were, in  fac t, 
take n .

I t  fo llow s th a t,  in  m y  op in ion , b o th  these 
appeals fa il and ough t to  be dismissed.

Appeals dismissed.

S olic ito rs  fo r  th e  appe llan ts , Lawrence Jones 
and Co.

S olic ito rs  fo r  the  respondents, lia w le , John 
stone, and Co., agents fo r  H i l l ,  D ick inson , and 
Co., L iv e rp o o l.

Nov. 23, 24, 27, and Dec. 15, 1922.

(Before B a n k e s  and Sc r u t t o n , L .J J .  and 
E v e , J .)

G r a h a m  J o in t  Sto c k  Sh ip p in g  Co m p a n y  
L im it e d  v . M e r c h a n t s ’ M a r in e  I n s u r a n c e  
Co m p a n y  L im it e d , (a).

a p p e a l  f r o m  t h e  k in g ’s b e n c h  d iv is io n .

Insurance (M a rin e )— S cuttling  o f sh ip— P o licy  
taken out by owner o f sh ip— M oney lent on 
agreement fo r  mortgage— C la im  by lenders 
against underwriters.

The p la in t if fs  advanced a sum o f money to a sh ip
owner on the security o f a f ir s t  mortgage on the 
whole o f the ship. A  p o licy  was then taken out 
by certain brokers in  the ir own names and (or) 
as agents upon the h u ll and m achinery o f the 
ship against, in te r a lia , p e rils  o f the seas 
and barredry o f master and m ariners. W hile  
the p o licy  was s t i l l  in  force the vessel was 
scuttled by the master and crew w ith  the con
nivance o f the shipowner. I n  an action 
brought on the p o licy  against the underwriters  
by the p la in t if fs  as mortgagees, Greer, J . held 
that the p la in t if fs  were entitled to recover to 
the extent o f the ir mortgage, since they were 
parties  concerned whom the mortgage was 
intended to benefit.

H e ld, reversing Greer, . /., that there being no 
evidence in  support o f the p la in t if fs ' case that

(a)  R epo rted  by Edward J . M . Chaplin, Esq., B a rr is te r-  
a t-L a w .
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they were p a r t ies to the eontract o f insurance, 
hey had fa ile d  to make a fou nda tion  fo r  the ir 

cla im  and could not recover on the po licy . 
p p e a l  fro m  a decision o f Greer, J . 

con i * 9* 9 ® Iie  Angelis, a Greek shipowner, 
l a n H u ted w ith  a f lrm  o f sh ipbu ilde rs in  Sunder- 
t l i  ^hat th e y  should b u ild  fo r  h im  a steamer, 

Joanna, fo r  330,0001. Ange lis  then  
e ran§ed "with the  p la in tiffs , w ho were a f lrm  
S]- , 'r-v ,nR on business in  Glasgow, th a t  in  con- 
„  e ra tion  o f  a m ortgage o f  the  steam er to  be 
Wo' i  ! ' 1 to  ^hem when she was com ple ted, th e y  
t i  u l(i P rov ide m oneys payab le  fro m  tim e  to  
c e l  t0  t l le  sh ipbu ilde rs as con s tru c tion  pro - 
fu n 'l ' T Ile  PIa in tiffs  p ro v id ed  th e  necessary 
j , ' : s and the  steam er was com ple ted in  M ay 

' On the  28 th  J u ly  1920 an agreem ent 
a„  a nrortgage, em bodying  th e  te rm s p re v io us ly  
rnnrt ’ " aS executed g iv in g  th e  p la in t if fs  a 

urigage on t l le  steam er fo r  145,0001. B y  a 
l9 ‘>ny  f  m arine  insurance, da ted the  15 th  June 
t  ’ i  he defendants had insured th e  steamer fo r
S(1 lve  n ion ths  fro m  the  29 th  M a y  1920 in  the  
sea o f 15’°001-, against, in te r a lia , pe rils  o f the  
( jn j,and th e  vessel proceeded on a  voyage to  the  
an A S ta tcs- ° n  th e  31st Jan . 1921 she le f t  
M  A m erican p o r t  w ith  a cargo o f coal fo r  the  
ord lte rra nean- She called a t G ib ra lta r  fo r 
\ \  <:,rs and was the re  d irec ted  to  discharge a t 
Spa m ' W h ile  s team ing eastward along the
a l i e n  COast she was sunk ow ing> i t  was 

ged, to  he r ha v in g  come in  con tac t w ith  a
she ° n the  19th. F e b - 1921 • G reer> J- he ld  th a t  
ord WaS Sunk w ith  th e  connivance and b y  the  

the  ow ner. I n  an ac tio n  b ro u g h t on 
r js. P °hcy  b y  the  p la in t if fs  aga inst the  m arine  
had Un<! erw rite rs , he he ld  th a t  th e  p la in t if fs  
Wh0mn inSU.rab le  in te res t, as th e y  were pa rties  
tend ^  m ig h t  concern and w hom  i t  was in -  
a,1(j ' !  t °  bene fit when th e  p o lic y  was take n  ou t, 
m 0 . Urth e r, th a t  th e  c la im  o f  th e  innocen t 
°Wn " a®ees was n ° t  barred b y  th e  fra u d  o f  the  
snCCgl  The. p la in t if fs  were there fore  e n tit le d  to  

eed against th e  m arine  r is k  un de rw rite rs . 
le m arine  r is k  un de rw rite rs  appealed.

th ,^ ’ W righ t, K .C . and Claughton Scott fo r  
appe llants.

^ sPoncT' all<i  ^ ■ D ick inson  fo r  the

e fo llo w in g  a u th o ritie s  were referred to  :
Reym an  v . P arish , 2 Camp. 149 ;
Jobbs v . I la n n a m , 3 Camp. 93 ;
M agnus  v . Buttemer, 11 C. B . 876 ; 
w a re s  v . Thornton, 7 T a u n t. 627 ; 
i , ] 111 v - B ourd ieu, 1 T . R . 323 ;
.¡ '¡ I11' v . Shepherd, 9 M . &  W . 763 ;
T hompson v . H opper, 6 E . &  B . 172 ; 

oard o f Management o f  T r im  J o in t D is tr ic t 
School v . K e lly , 111 L .  T . R ep. 305 ;
(1 9 1 4 )A . C. 667 ;

v - B rit is h  and I r is h  Steam Packet 
Company L im ited , 125 L .  T . R ep. 67 ; 
(1921) 2 K .  B . 319 ;

fo u n ta in  v . W hittle , 15 A sp. M ar. Law  
has. 255;  125 L .  T . R ep. 193 ;  (1921)
1 A . C. 615 ;

Sassoon and Co. v . Western Assurance Com
pany, 12 A sp. M ar. L a w  Cas. 206 ; 106 
L .  T . R ep. 929 ; (1912) A . C. 561 ;

Ley land  S h ipp ing  Company L im ite d  v . 
N orw ich  U n io n  F ire  Insurance Society 
L im ite d , 14 Asp. M ar. L a w  Cas. 258 ; 
118 L .  T . Rep. 120 ; (1918) A . C. 350 ;

H a m ilto n  v . P andorf, 6 A sp. M ar. La w  
Cas. 212; 57 L .  T . Rep. 726 ; 12 A pp . 
Cas. 518 ;

Dudgeon v . Pembroke, 3 Asp. M ar. L a w  
Cas. 393 ; 36 L . T . Rep. 382 ; 2 A pp . 
Cas. 284 ;

T rin d e r Anderson and Co. v . Thames and  
M ersey M a rin e  Insurance Company, 8 
A sp. M ar. L a w  Cas. 373 ; 78 L .  T . Rep. 
485 ; (1898) 2 Q. B . 114 ;

S m all and others v . U nited K ingdom  M a rin e  
M u tu a l Insurance Association, 8 Asp. 
M ar. L a w  Cas. 255, 293 ; 76 L .  T . Rep. 
326, 828 ; (1897) 2 Q. B . 42, 311 ;

Lewen v . Swasso, P os tle thw a ite ’s D ie t. A r t .  
Assur. 147 ;

W ilson and Co. v . Owners o f the cargo o f the 
X an tho , 6 A sp. M ar. L a w  Cas. 8, 207 ; 
57 L .  T . Rep. 701 ; 12 A p p . Cas. 503 ;

Boston F r u i t  Company v . B rit is h  and  
F ore ign M a rin e  Insurance Company, 10 
A sp. M a r. L a w  Cas. 37, 206 ; 94 L . T . 
R ep. 806 ; (1906) A . C. 336 ;

B u n yo n  on F ire  Insurance, 6 th  e d it., p. 
376 ;

N icho ls and Co. v . Scottish U n ion  and N a 
tio n a l Insurance Company, 2 T im es 
L .  R ep. 190 ;

M a c g illiv ra y  on Insurance L a w , p. 713.

C ur. adv. vu lt.

B a n k e s , L .J .— B y  a p o lic y  o f  m arine  in su r
ance, da ted the  15th June 1920, the  appe llan ts 
insured the  steam er Ioa nna  fo r  tw e lve  m onths 
fro m  29 th  M ay  1920 in  the  sum  o f 15,000/. 
against, in te r a lia , pe rils  o f th e  sea. The 
Ioa nna  was to ta l ly  lo s t on the  19 th  Feb. 1921. 
The present ac tio n  was b ro u g h t b y  the  respon
dents c la im in g  to  be fu l ly  in te rested in  the  said 
p o lic y  as mortgagees. The learned judge  who 
tr ie d  th e  ac tio n  fou nd  th a t  the  Ioa nna  had been 
scu ttle d  w ith  the  connivance o f her owner. As 
a resu lt o f  th is  fin d in g  a nu m ber o f  im p o rta n t 
and in te re s tin g  questions were raised and d is
cussed b o th  in  the  c o u rt below and in  th is  cou rt. 
There is one question, however, w h ich  goes to  
the  ro o t o f the  respondents’ c la im , and th a t  is 
th e  question  w he the r th e  respondents were 
pa rties  to  the  co n tra c t o f insurance. The 
learned judge  he ld th a t  th e y  were. I f  his 
decision on th is  p o in t canno t be supported the  
c la im  m us t fa il,  and i t  becomes unnecessary to  
consider an y  o f th e  o th e r po in ts  w h ich  were 
raised.

The fac ts  m a te ria l to  th is  issue need care fu l 
considera tion . T hey  appear to  be as fo llow s :—  
The Ioa nna  was one o f  a num ber o f vessels 
w h ich  were b u ilt  b y  Messrs. D o x fo rd , o f Sunder
land , fo r  a Greek ow ner o f the  nam e o f Angelis. 
W h ile  b u ild in g , the  vessel was know n  as N o. 540. 
The respondents had financed the  b u ild in g  o f
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these vessels, and the  course o f business between 
them  and the  ow ner was th a t  as advances 
were m ade d u rin g  b u ild in g , charges were 
g iven , and e ve n tu a lly  a m ortgage agreem ent 
was entered in to  under w h ich  the  ow ner unde r
to o k  to  execute a l i r s t  m ortgage o f the  vessel 
registered under th e  Greek law , i t  be ing in tended 
th a t  the  vessel should be reg istered under the  
Greek flag. The m ortgage agreements appear 
to  have a ll been in  the  same, o r s u b s ta n tia lly  
the same, fo rm , and the  o n ly  m a te ria l p rov is ion  
w h ich , fo r  present purposes, need be referred 
to  is th a t  the  m ortgago r was under an ob liga 
t io n  to  insure , and prov is ions were inserted 
securing, th a t  the  m ortgagee should derive a 
d e r iv a tiv e  t i t le  to  the  polic ies fro m  the  
m ortgagor. One passage fro m  clause 8 o f  the  
agreem ent needs to  be quoted . I t  is in  
these te rm s :— “  A l l  polic ies o f insurance on 
w h ich  th e  p rem ium s have been fu l ly  pa id  over 
the  h u ll,  m ach inery , and appurtenances o f the  
said steam ship sha ll be s u ita b ly  endorsed in  
fa v o u r o f th e  m ortgagees, and sha ll be lodged 
e ith e r w ith  the m  along w ith  the  m ortgage, or 
w ith  Messrs. Joseph W . H obbs and Co. on th e ir  
beha lf, in  w h ich  event th e  said Messrs. I lo b b s  
sha ll address to  the  mortgagees a le tte r  s ta tin g  
the  de ta ils  o f the  policies, and acknow ledging 
th a t  th e y  are he ld  to  th e  o rder and on beha lf 
o f  th e  m ortgagees.”

The Messrs. H obbs and Co. re ferred to  in  th is  
clause are insurance brokers, w ho effected the  
insurance in  question upon th e  in s tru c tion s  o f a 
M r. M ango. T h is  gentlem an he ld  a pow er o f 
a tto rn e y  fro m  th e  Greek ow ner, and acted fo r  
h im  in  a ll the  business connected w ith  the  
b u ild in g  and insurance o f these vessels. I t  
appears th a t  w h ile  b u ild in g  and w h ile  on her t r ia l 
t r ip ,  th e  Joanna  was covered b y  the  bu ilde rs ’ 
po licy , and th a t  the  charges w h ich  had been 
g iven  covering  advances fro m  the  respondents 
fo r  her b u ild in g  had been s ile n t on th e  question 
o f insurance. In  M ay 1920 M r. M ango g o t in to  
com m un ica tion  w ith  Messrs. H obbs in  reference 
to  the  insurance o f the  vessel, th e  proposal 
be ing to  take  o u t a tw e lve -m on ths  p o licy  
against m arine  risks and  a s ix -m on ths  p o lic y  
aga inst w a r risks. On th e  12 th  M a y  M ango 
w ro te  to  H obbs te ll in g  the m  th a t  the  tw e lve- 
m on ths insurance was to  commence as fro m  the 
a rr iv a l o f  th e  vessel in  S m iths ’ D ock , unless 
advised to  th e  co n tra ry . On th e  same day 
M r. Psiinenos w ro te  to  the  respondents te llin g  
th e m  th a t  he was p re pa ring  th e  necessary 
docum ents fo r  the  m ortgage o f the  Ioanna , and 
th a t  th e y  w o u ld  be in  th e  same fo rm  as those 
in  th e  case o f the  Theone. On th e  18 th  M ay 
1920 Messrs. H obbs w ro te  a le tte r  to  the  
respondents’ representatives in  London  in  the  
fo llo w in g  te rm s : “  Messrs. G raham  and Co., 
5, B ishopsgate-street.— D ear Sirs,— Steam ship 
Joanna .— W e beg to  advise you  th a t  we have 
effected th e  insurance on the  above vessel fo r 
tw e lve  m on ths fro m  date to  be advised, on h u ll 
and m ach ine ry  va lued  275,000/. as fo llow s.”  
T hey  the n  s ta te  how  i t  is d iv id e d  and then  th e y  
go on, “  A t  th e  request o f o u r c lie n t, M r. J . A . 
M ango, we agree th a t  we are ho ld in g  th e  polic ies

to  y o u r o rder to  th e  e x te n t o f y o u r in te res t in 
the  vessel, sub ject to  ou r lien  fo r  unpa id 
prem ium s and to  ha v in g  th e  r ig h t  to  cancel the 
po lic ies should th e  p rem ium s n o t be pa id , it ,  
o f  course, be ing understood th a t  we should n o t 
so ac t w ith o u t f ir s t  adv is ing  you .”

In  th is  le tte r  Messrs. H obbs speak o f M r. 
M ango as th e ir  c lie n t, and i t  is o n ly  reasonable 
to  suppose th a t  the  le tte r  to o k  the  fo rm  i t  did 
because M r. M ango trea te d  the  transa c tion  as 
one w h ich , fo llo w in g  the  usual course o f business, 
w ou ld  be covered b y  th e  m ortgage agreement, 
and b y  clause 8 o f th a t  agreem ent. T h is  le tte r 
appears to  have been the  o n ly  com m unica tion  
on the  sub ject o f the  insurance o f the  vessel 
passing between Messrs. H obbs and th e  respon
dents o r th e ir  representatives. On the  19th M ay 
Messrs. H obbs w ro te  to  M r. Mango in fo rm in g  
h im  th a t  on h is in s tru c tio n s  th e y  had arranged 
w ith  un de rw rite rs  th a t  the  tw e lve-m on ths 
insurance should commence as fro m  the  sailing 
fro m  the  T yne , date to  be declared. On the 
31st M ay  M r. M ango w ro te  to  Messrs. H obbs 
te ll in g  them  th a t  the  Ioa nna  sailed a t 2.40 on 
the  29 th.

Messrs. H obbs acco rd ing ly  had the  po licy  
prepared. I t  is da ted th e  1 5 tli June 1920 ; 
i t  is made o u t in  the  som ewhat unusual fo rm  : 
“ W hereas J . W . H obbs and Co., and (or) 
as agents, have represented th a t  th e y  are 
in te rested in , o r d u ly  au thorised, as ow ner or 
agent, to  m ake the  insurance he re ina fte r 
m en tioned ,”  w h ich  was fo r  a period o f tw e lve  
m onths fro m  noon on th e  29 th  M ay 1920. The 
m ortgage agreem ent was executed on the 
28 th  J u ly  1920. On th e  docum ents as the y  
s tand  the re  does n o t appear to  me to  be any 
trace  o f an y  in te n tio n  on anyone’s p a r t  to  take 
o u t th e  p o lic y  to  cover th e  separate in te rest 
o f th e  mortgagees.

The clear in te n tio n  as expressed in  the 
m ortgage agreem ent, was th a t  the  in te re s t o f 
mortgagees should be a d e riv a tiv e  in te res t and 
n o t an independent separate in te res t. I t  is 
tru e  th a t  th e  p o lic y  appears never to  have been 
endorsed, b u t  th is  I  lo ok  upon as an overs ight. 
The term s o f th e  le tte r  o f the  18 th  M ay  o f Messrs. 
H obbs to  Messrs. G raham  appear to  me decisive 
as to  w h a t M r. M ango’s v ie w  a t th a t  t im e  was. 
H a d  the  m a tte r  rested the re  I  should have been 
prepared to  ho ld  th a t  the  respondents had 
fa iled  to  p rove  th a t  th e y  were pa rties  to  the 
co n tra c t o f  insurance. W h a t occurred a t the 
t r ia l  con firm s th is  v iew . W itnesses were called 
fro m  th e  respondents and fro m  Messrs. 
G raham ’s em p loym ent ; th e y  are s ilen t on any 
question o f in s tru c tion s  e ith e r to  M r. M ango or 
to  Messrs. H obbs to  insure the  separate in te rest 
o f the  mortgagees. B o th  M r. W r ig h t  and 
M r. R aeburn  d u rin g  the  t r ia l  called po in ted 
a tte n tio n  to  th e  necessity o f ca llin g  evidence 
to  prove th e  respondents’ case on th is  p o in t- 
F in a lly ,  M r. H obbs was called as a w itness, as a 
resu lt o f  an ob je c tion  th a t  the  le tte rs  passing 
between his f irm  and M r. M ango and his f irm  
and Messrs. G raham  had n o t been p roved . I n 
exa m in a tio n -in -e h ie f he said n o th in g  rea lly  
m a te ria l to  the  p o in t.  In  cross-exam ination by
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C laughton S co tt as to  the  w a r r is k  insurance 
. e was unab le to  say th a t  he had received an y  
Ins truc tions  to  insure fo r  anyone except fo r  
. r - M ango. H is  re -e xam ina tion  was confined 
tl°  th e  fo llo w in g  questions and answers : 
. w.— Y o u  have to ld  us th a t  when M r. M ango 
’nstructed you  you  knew  th a t  M r. A ngelis  was 
he owner, and you  knew  th a t  the re  were 

'hortgagees ? A .— T h a t is so. Q.— W hen you  
'nsured, w hom  d id  you  in te n d  to  cover ? A .—  

hom soever m ig h t be concerned. (M r. Douglas 
°Sg).— T h a n k  you , M r. H obbs ; th a t  is a ll I  
an t  to  ask y o u .”  T h is  evidence, g iven  a fte r  

E arn ing, is to  m y  m in d  e x trem e ly  s ign ifican t. 
, , |1 e in te n tio n  o f th is  w itness is, accord ing to  a ll 
he au tho ritie s , q u ite  ir re le v a n t : (see Boston 
Tu it  Company v . B rit is h  and Fore ign M a rin e  

p r a n c e  Company, 10 A sp . M a r. L a w  Cas. 37,
; 94 L .  T . R ep. 806 ; (1906) A . C. 336, 

h ; S m all and others v . U n ited  K ingdom  
u tua l Insurance Company, 8 Asp. M a r. L a w  

eRs. 255 ; 76 L .  T . R ep. 326 ; (1897) 2 Q. R . 
j ’ Per  M athew , J . a t p . 256 (A sp.) ; a ffirm ed  

C ourt o f  A ppea l : 8 A sp. M ar. L a w  Cas. 293 ;
T . R ep. 828 ; (1897) 2 Q. R . 311). I t  is th e  

. j 'o r ity  o f th is  w itness w h ich  is a ll- im p o rta n t.
e cou ld have spoken o f th is  had he received 

ins truc tions  fro m  M r. M ango. M r. M ango 
'g h t have been called. Some one fro m  the  

^-Spondent com pany, o r fro m  Messrs. G raham ’s 
e '.8ht have been called. The absence o f an y  
v *dence on the  p o in t is v e ry  s ign ifican t.

f t  w ou ld  appear fro m  the  ju d g e ’s no te  th a t  
i r ‘ Mango was in  c o u rt and acted as in te rp re te r, 
ivY  ^ am  n ° t  sure as to  th is , and a tta ch  no 
‘h iportance to  it .
to ln  these circum stances I  f in d  w h a t appears 
a f f i1116 to *3e n o t o n ly  an e n tire  absence o f 

rm a tiv e  evidence in  sup po rt o f  th e  respon
d s  case, th a t  th e y  were pa rties  to  the  
s. ntra c t  o f insurance, b u t evidence w h ich  p o in ts  
r  ong ly  to  the  opposite conclusion. F o r  these 
takSOI1S ^ am  nn a k lc  to  agree w ith  th e  v ie w  
r e en th e  learned judge . I  th in k  th a t  the  

spondents fa ile d  in  m a k in g  a fo u n d a tio n  fo r  
„  l r  c la im , and in  these circum stances th e  
^Ppeal m us t be a llow ed, and th e  ju d g m e n t m ust 

*<;t  aside and en tered fo r  th e  appe llan ts , w ith  
c°s ts here and below.
be CRtjt t o n , L .J .— I n  th is  case th e  ow ner has 
0j.eri found  to  have been p r iv y  to  th e  s c u tt lin g  
q fa® ship, and has n o t appealed. The 
J, s tlo ri is w he the r the  innocen t m ortgagee can 
heCover  on th e  p o lic y . I f  the  ow ner had sued, 
i f  i ' ' 011'*! have been p reven ted  fro m  recovering , 
s y  n °  o th e r reason, b y  th e  prov is ions o f 
1906 ^  ^  (a) o f  th e  M arine  Insurance A c t

1° the  m ortgagee, tw o  questions arise : 
Seil oes he p rove  a loss e ith e r b y  perils  o f the  
ho i' *!U na l'y >  o r th e  general w ords, o r are we 
cas r 'Jy f  *le decision o f th is  c o u rt in  S m all's  
loss6? SMp') to  f*°^d th a t  he does p rove  such a 
¡q ' .  On th is  general question I  have expressed 
154 r iCW *n Sam uel an(l  Co. L im ite d  v . Dum as, 
'pL I  - J o u r. 467), and I  adhere to  th a t  v iew . 

m o rtg agee fa ils  on th a t  g round . (2) The 
her question  is th is . I f  th e  m ortgagee’s

t i t le  is a d e riv a tiv e  one fro m  the  m ortgagor, 
he is lia b le  to  an y  defences ava ilab le  against the  
m ortgago r, and the re fo re  fa ils  in  th is  ac tion , 
in  w h ich  the  m ortgago r is p reven ted b y  his m is
conduct fro m  recovering. B u t  i f  th e  p o lic y  was 
ta ke n  o u t so as to  g ive  th e  m ortgagee a d ire c t 
c o n tra c t, independent o f  the  m ortgago r, he is 
n o t affected b y  a defence open aga inst th e  m o r t
gagor, b u t  can succeed i f  he p roved  a loss b y  
pe rils  insured against. As sta ted  above, I  
th in k  he does no t, b u t I  proceed to  consider th is  
case on the  assum ption  th a t  m y  v ie w  is 
erroneous, and th a t  s c u tt lin g  b y  th e  ow ner was, 
aga inst a stranger w ith  an insurab le  in te res t 
w ho cou ld  sue on the  p o lic y , a loss b y  pe rils  o f 
the  sea. The te s t w h e the r a person w ith  an 
insurab le  in te re s t a t th e  t im e  o f th e  loss can sue 
on the  p o lic y  is c o rre c tly  s ta ted  in  A rn o u ld , 
9 th  e d it., s. 173, p . 235), in  these w ords : 
“  The tru e  ru le , the n , w o u ld  appear to  be tha  t 
an y  p a r ty  to  w hom  an in te re s t in  th e  p ro p e rty  
insured, ‘ d o th , m ay, o r sha ll a p p e rta in ,’ a t  any 
tim e  d u rin g  th e  pendency o f th e  r isk , m ay, 
under the  general words, b y  subsequent adop
t io n , ta ke  advan tage o f th e  p o lic y  to  p ro te c t 
such in te res t, i f  i t  appears fro m  ex trin s ic  
evidence th a t  th e  person d ire c tin g  the  po licy  
to  be effected in tended  a t th e  t im e  to  p ro te c t 
th is  p a r tic u la r  in te res t, o r a t a n y  ra te  to  p ro te c t 
the  in te rests genera lly  o f the  pa rties  who should 
u lt im a te ly  appear to  be concerned. The onus 
o f p ro v in g  th a t  the  p la in t if f ’s in te re s t was 
in te nd ed  to  be insured under these general 
words is on h im .”  T h is  is the  re su lt o f  the  
decision o f the  House o f  Lo rds  in  th e  Boston 
F r u i t  case (sup.), and o f the  P r iv y  Council in  
Yangtsze Insurance Association L im ite d  v . 
Luhm anjee  (14 A sp. M a r. L a w  Cas. 29 6 ; 118 
L . T . R ep. 736 ; (1918) A . C. 585). The  m a te ria l 
evidence is as to  th e  in te n tio n  o f  the  b roke r 
g iv in g  th e  in s tru c tio n s  to  effect th e  insurance, 
n o t o f th e  b ro ke r w ho carries o u t th e  in s tru c 
tions . (See pe r M athew , J . in  S m all's  case 
(sup.) p . 45, and per V aughan W illia m s , L .J .  
in  the  Boston F r u i t  case (sup.).

I n  th e  present case th e  person w ho gave 
in s tru c tio n s  to  effect th e  insurance was one 
M ango, a c tin g  unde r a pow er o f  a tto rn e y  fro m  
th e  ow ner, w ho gave in s tru c tio n s  to  brokers, 
Messrs. H obbs and Co. The o r ig in a l s lip  was 
in it ia l le d  a t the  end o f N o v . and beg inn ing  o f 
Dec. 1919. I t  was fo r  a tw e lve -m on ths  po licy , 
b u t th e  da te  o f the  com m encem ent o f the  ris k  
was n o t f ille d  in . I t  ra n  “  Ioa nna  ”  (an illeg ib le  
h ie ro g lyp h ic ), “ new steamer, A n g e l is .”  A t  th a t  
t im e , as appears fro m  th e  charge o f the  1st Dec. 
1919, the re  was an Ioanna S team ship Com pany, 
ow n in g  the  Ioanna , and the re  was a second 
steam er b u ild in g  in  D o x fo rd ’s y a rd  called 
N o . 540. The f irs t  Ioa nna  was under m o r t 
gage to  th e  p la in t if fs . I t  appears fro m  the  
correspondence th a t  before th e  2 0 tli M arch 
1920 th e  f irs t  Ioa nna  was sold and released 
fro m  th e  m ortgage, th e  steamer Theone being- 
su b s titu te d  as secu rity . A t  some t im e  n o t 
p roved  th e  nam e Ioanna  was g iven to  steam er 
N o. 540, the  f irs t  Ioa nna  ha v in g  presum ably 
changed her nam e on sale. In  M ay  1920 the
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s lip  th a t  had been in it ia lle d  in  N o v . 1919, was 
com ple ted b y  th e  in se rtio n  o f a date o f com 
m encem ent o f r isk , w h ich  was in it ia lle d  b y  
a num ber o f unde rw rite rs , and I  assume th a t  
w h a teve r the  insurance was a t f irs t,  i t  was in  
M a y  on th e  second Ioanna .

In  M ay  th e  p la in t if fs  had tw o  charges on 
N o . 540, da ted  respec tive ly  th e  1st Dec. 1919 
and th e  10 th  M arch  1920. These charges on the  
ship d id  n o t expressly m en tio n  insurance, b u t 
inc lud ed  an agreem ent to  execute a m ortgage 
in  a fo rm  and w ith  covenants d ic ta te d  b y  the  
m ortgagees. N o  such m ortgage was executed 
t i l l  th e  28 th  J u ly  1920, b u t the  fo rm  was one 
w h ich  was being used a ll th ro u g h  1920 b y  the  
ow ner and mortgagees in  the  case o f o th e r 
ships. Clause 8 o f the  fo rm  p ro v id e d  th a t  the  
steam er should be insured and k e p t insured a t 
th e  expense o f th e  owners ; th a t  a l l po lic ies o f 
insurance should be s u ita b ly  endorsed in  favo u r 
o f th e  m ortgagees, and th a t  th e  po lic ies should 
be lodged w ith  th e  mortgagees, o r w ith  Messrs. 
H obbs, th e  brokers on th e ir  beha lf, in  w h ich  
la t te r  case the  brokers should w r ite  a le tte r  
acknow ledg ing th a t  th e  polic ies were he ld  to  
th e  o rder and on be ha lf o f  th e  mortgagees. 
B y  th e  la s t clause o f the  fo rm  th e  ow ner 
ap po in te d  th e  mortgagees to  be his irrevocab le  
a tto rn e ys  “  to  sue on th e  p o lic y  in  h is nam e.”  
I t  is tru e  th a t  th is  agreem ent was n o t executed 
t i l l  J u ly  1920, b u t when the  p o lic y  sued on was 
handed to  Messrs. H obbs in  M ay  th e y  w ro te  a 
le tte r  to  the  mortgagees in  the  exact words o f 
th e  e igh th  clause, and a ll pa rties  ob v io u s ly  to o k  
i t  as th e  fo rm  o f  th e  m ortgage agreed to  be 
executed. W e have no correspondence p ro 
duced o r evidence as to  th e  s lip  in  N o v . 1919, 
no r is the  cover note produced.

The in s tru c tio n s  in  M ay  1920 came to  H obbs 
fro m  M ango, and are in  w r it in g . The p o lic y  its e lf  
is n o t in  th e  v e ry  usual fo rm  “  H obbs and Co. 
as w e ll in  th e ir  ow n names as fo r  and in  the  
nam e o f  eve ry  person o r person to  w hom  the  
same d o th  m ay  o r sha ll a p p e rta in ,”  b u t is in  
the  m erchan t m arine  fo rm  “  H obbs and Co., 
and  (or) as agents.”  F o r some reason, 
w h ich  I  do n o t unders tand , the  m ortgagees’ 
counsel e ith e r d id  n o t apprecia te  the  necessity 
o f  p ro v in g  o r d id  n o t w ish  to  p rove w hom  M ango 
in tended  to  insure ; th e y  d id  n o t ca ll anyone to  
p rove  w ho was th e  p r in c ip a l t i l l  a f te r  a ll the  
evidence and speeches were closed, and then  
th e y  o n ly  called the  broker, whose in te n tio n  was 
im m a te r ia l on the  au th o ritie s . H e  said he in 
tended to  cover whom soever m ig h t be con
cerned. M ango, whose in te n tio n  was m a te ria l, 
was n o t called. A n  a p p lica tio n  was made to  us 
to  a llo w  h im  to  be called. W e d id  n o t accede 
to  the  request, and pe rsona lly  I  should th in k  his 
evidence o f concealed in te n tio n , g iven a t a tim e  
when fro m  fu l l  a rgum ent i t  was q u ite  clear w h a t 
in te n tio n  was necessary fo r  success, q u ite  un re 
liab le  unless corrobo ra ted  b y  con tem pora ry  
docum ents, none o f  w h ich  have been produced.

I  have come to  th e  conclusion th a t  the  in 
te n tio n  o f  the  m ortgagees’ a tto rn e y  g iv in g  the 
in s tru c tio n s  was to  insure on beha lf o f  the  
m ortgago r, the  m ortgagees’ in te res t be ing p ro 

tec ted  b y  an assignm ent o f o r a charge on the 
po licy , and an irrevocab le  pow er o f a tto rn e y  to  
sue on i t  in  th e  nam e o f th e  m ortgago r. I  
th in k  th a t  the re  were n o t tw o  separate in 
surances, one b y  the  m ortgagor, w ho cou ld , i t  
was agreed, sue on i t  fo r  the  whole am o un t, and 
one b y  th e  mortgagees to  the  am o un t o f th e ir  
m ortgage debt, b u t one insurance b y  th e  m o r t
gagor in tended to  cover the  in te re s t o f the  
mortgagees b y  assignm ent, and an irrevocab le  
pow er o f a tto rn e y  to  sue in  the  m ortga go r’s 
nam e. I f  th is  is the  tru e  find in g , th e  m o r t
gagees’ t i t le  is th a t  o f the  m ortgagor, and th e ir  
c la im  is defeated b y  the  m ortga go r’s m is 
conduct.

I  should, had i t  been necessary, have decided 
th is  p o in t in  Samuel and Co. L im ite d  v . Dum as  
(154 L .  T . Jo u r. 467) the  o th e r w ay, fo r  there 
the  insurance was effected b y  the  mortgagees’ 
b ro ke r on th e  jo in t  in s tru c tion s  o f m ortgagor 
and mortgagees, the  p o lic y  be ing re ta ined  b y  the  
m ortgagees’ b roker.

I  th in k ,  tho ugh  i t  is n o t necessary to  decide 
the  p o in t, th a t  I  should h o ld  th a t  the  m o r t
gagees had an insurab le  in te res t, ha v in g  a r ig h t 
to  have a v a lid  Greek m ortgage on th e  ship, i f  
she had su rv ived , and p ro b a b ly  ha v in g  righ ts  
over her b y  E ng lish  law .

I t  is unnecessary to  deal w ith  the  com plica ted 
questions w h ich  have been argued on consoli
d a tio n  and the  a m o un t to  be recovered w hich 
w i l l  be ava ilab le  elsewhere should th e  grounds 
on w h ich  th is  ju d g m e n t is based- be he ld  to  be 
m is taken .

The appeal should be a llow ed and ju d g m e n t 
entered fo r  th e  respondents w ith  costs here and 
below.

E v e , J .— On th e  19 th  Feb. 1921, accord ing to  
th a t  p a r t o f  the  ju d g m e n t in  th is  ac tio n  against 
w h ich  no appeal had been lodged, th e  steam 
ship Ioa nna  was w i lfu l ly  th ro w n  aw ay by 
some o f her crew  w ith  th e  assent and on the 
a u th o r ity  o f her owner. A t  the  date aforesaid 
the  ship was insured against the  o rd in a ry  m arine 
risks  fo r  a sum  o f 275,000/., and the  defendants 
appeal aga inst so m uch o f the  ju d g m e n t as 
ad judged th e  p la in t if fs  e n tit le d  to  recover 
aga inst the m  the  sum  o f 15,000/., th e ir  sub
s c rip tio n  to  th e  p o lic y  b y  w h ich  such insurance 
was effected. The ju d g m e n t, as fa r  as i t  is under 
appeal, is based, f irs t,  upon the  fin d in g  th a t 
the  p la in t if fs  were pa rties  to  the  c o n tra c t o f in 
surance, and, secondly, upon th e  learned judge ’s 
conclusion th a t  as mortgagees— innocen t o f any 
p a rtic ip a tio n  in  the  th ro w in g  aw ay o f the  sh ip—  
th e y  are e n tit le d , b y  v ir tu e  o f the  decision o f th is  
c o u rt in  S m a ll’s case (sup.), to  recover fo r  a pe ril 
insured against, n o tw ith s ta n d in g  th a t  th e  in 
cursion o f  sea w a te r b y  w h ich  the  ship was sunk 
was due to  the  fe lonious ac t o f the  owner.

As a lready in d ica ted  in  m y  ju d g m e n t in  the 
case o f Samuel and Co. L im ite d  v . Dum as (sup.)> 
I  take  the  same v ie w  o f the  effect o f th e  decision 
in  S m a ll’s case (sup.) as the  learned judge  below 
d id , and were th a t  the  o n ly  g round  o f appeal I  
should ho ld  th a t  th is  appeal fa iled .

B u t  there  is also th e  con te n tio n  th a t  n o t on ly  
was no evidence produced a t the  t r ia l  to  prove
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a t the  p la in t if fs  were pa rties  to  the  con tra c t 
insurance, b u t th a t,  on the  c o n tra ry , the re  

ere m ate ria ls  before the  c o u rt w h ich  are m ore 
in s is te n t w ith  th e ir  t i t le  being th a t  o f assignees 
an ° f  pa rties  to  th e  con tra c t, 
f t  is n o t necessary fo r  me to  reca p itu la te  the  

facts- A lth o u g h , as w il l  have been gathered 
i °m  w h a t has a lready  been said, th e  ea rlie r 

’s to ry  o f  the  p la in t if fs ’ connection w ith  th is  
^a rtic u la r sh ip  was n o t made v e ry  clear, th is  

U('h m ay be take n  to  have been established : 
u *n M a y  1920 th e y  had an insurab le  in te res t 
^nder an equ itab le  charge, and th a t  b y  the  

r ms o f such charge the  sh ip  was to  be insured 
ri L.anr* a t t *le expense o f  the  ow ner aga inst a ll 

sks to  th e  e x te n t o f the  ou ts ta nd ing  loan, and 
« t h e  polic ies were to  be endorsed in  fa vo u r 
the  mortgagees and lodged e ith e r w ith  them  

, r  W ith Messrs. J . W . H obbs and Co. on th e ir  
^ r t ia lf— in  w h ich  la t te r  even t H obbs and Co. 
s.« ?  to  address to  th e  mortgagees a le tte r  
t l i  fln^  de ta ils  the  po lic ies and acknow ledging 

« t h e y  were he ld  to  th e  o rder and on beha lf 
th  i" mortgagees. The mortgagees were also 
cahl ^  aP po in ted th e  tru e , la w fu l, and irre vo - 
_ e atto rn e y s  o f the  ow ner fo r  h im , and in  his 
in ,Tl(> as^ ’ dem and, sue fo r, and recover a ll 
j) Urance m oneys under an y  p o lic y  and to  g ive 

eper receipts and discharges fo r  th e  same. 
jn n th is  co n d itio n  o f th in gs  the  c o n tra c t o f 
{jrSaranee was concluded b y  H obbs and Co., as 
a tt 6rS 0n t l̂e  in s tru c tio n s  o f  the  ow ner’s 
po l°rne y ’ M r- M ango. I t  was a tw e lve -m on ths  
to IC^ ’ r is k  un de r w h ich  was u lt im a te ly  fixed 
th  C.OIilmenee at  noon on the  29 th  M ay. Before 
,j1 a. da te H obbs and Co. addressed to  the  
lettm tif fs ’ agents, Messrs. G raham  and Co., the  

« ° f  the  18 th  M ay  w h ich  has a lready been 
ead by  m y  L o rd .

the 1S ' ,nPossib!e to  dissociate th a t  le tte r  from  
ref  Pr °v is ions  o f the  equ itab le  charge a lready 
get,rred to , and th e  tw o  docum ents read to - 
hy ,'!“r are w h o lly  consis tent w ith  an insurance 
0f  , , he ow ner and an assignm ent o f  the  benefit 
dat a* insurance to  the  mortgagees. The p o lic y  
the '  ^ ' e 15 th  June th row s no fu r th e r  l ig h t  on 

m a tte r, b u t the  subsequent docum ent bear- 
secu atC - ^ th  J u ly ,  w h ich  subs titu tes  the  
rO ojT 'fy upon w h ich  the  p la in t if fs ’ r ig h ts  as 
due are sought to  be enforced repro-
ins es m substance the  prov is ions re la tin g  to  the  
Wli;,!;‘ nces con ta ined in  the  equ itab le  charge 

q  h ' t  superseded.
that*1. docum ents the re  is n o th in g  to  show 
iusu U,l“r ° f  fbe  pa rties  ever con tem pla ted  the  
d ist,rariee ° f  fb e  in te re s t o f the  mortgagees as 
th e n< ,; o r aPa rt  fro m  th a t  o f the  ow ner ; on 
f*-omCi >)n t ra ry ’ f^le in te n tio n  to  be gathered 
own ’  . docum ents is an in te n tio n  th a t  the  
i , , ’  w i l l  insure and assign th e  bene fit o f  the  

Yy ar'oe to  th e  mortgagees, 
evja 8S t 1̂’ s aPparen t in te n tio n  nega tived b y  any 
t i n , ! « ' ’ ’ Produced a t th e  t r ia l  ? I  do n o t 
to f t  ^  was. N o  evidence was produced as 
Mann-6 In te n t ’on o f the  ow ner o r his a tto rn e y , 
to  p j as 1° a n y  in s tru c tio n s  fro m  the  la tte r  
clusi~~ . and f-°-> a t variance w ith  the  con-V/U.j tx  V RUIOC IT 1 l/ll tilt/ VyUIl

u to  w h ich  an e xa m in a tion  o f the  docu- 
v ox-. X V I . ,  N .  S.

m ents compels. I  canno t a t t r ib u te  the  absence 
o f th is  evidence to  an y  ove rs igh t on the  p a rt 
o f th e  p la in t if fs ’ advisers in  th e  face o f the  
repeated expressions o f  in te n t io n  on the  p a r t 
o f counsel a rgu ing  on be ha lf o f  b o th  defendants 
to  re ly  upon the  defence th a t  th e  mortgagees 
stood in  no b e tte r po s itio n  th a n  the  owner. 
I  th in k  its  absence can o n ly  be accounted fo r 
b y  th e  fa c t th a t  i t  was n o t ob ta inab le .

In  these circum stances I  th in k  th e  p la in tiffs  
a ltoge the r fa iled  to  p rove  th a t  th e y  were parties 
to  the  co n tra c t o f insurance, and th a t  th e ir  
ac tio n  to  recover on th e  p o lic y  could n o t 
succeed fo r  w a n t o f such p roo f. As th is  con
c lusion m us t resu lt in  th e  reversal o f  the  ju d g 
m en t below, i t  becomes unnecessary to  de te r
m ine how  fa r  the  p la in t if fs , i f  e n tit le d  to  ju d g 
m en t, cou ld have recovered on th e  fo o tin g  
o f  th e ir  be ing e n tit le d  to  consolidate th e ir  
advances on the  Ioa nna  w ith  a de b t due to  them  
on the  secu rity  o f ano the r ship be longing to  the  
same ow ner, and w h ich , in  fa c t, had ceased 
to  be a secu rity  ava ilab le  fo r  the  p la in tiffs  
o r capable o f  be ing redeemed when th e  Ioanna  
was cast aw ay.

I  agree th a t  the  appeal m u s t be a llow ed and 
the  ac tio n  be dism issed w ith  costs here and
below. A pp ea l allowed.

S olic ito rs  fo r  the  appe llan ts, P ritcha rd  and 
Sons.

S olic ito rs fo r  the  respondents, Thomas Cooper 
and Co.

M onday, Jan . 22, 1923.
(Before L o rd  St e r n d a l e , M .R ., W a r r in g t o n  

and Y o u n g e r , L .J J .)
T h e  K a s h m ir , (a)

C o llis ion— Loss o f life — C la im  against sh ip 
owner —  E x p ira tio n  o f period  fo r  m aking  
cla im s— Leave to make cla im — D iscretion—  
M a ritim e  Conventions A c t 1911 (1 <fc 2 Geo. 5, 
c. 31), s. 8.

Sect. 8 o f the M a r it im e  Conventions A c t 1911 
(2 &  3 Geo. 5, c. 31) provides that “  N o action  
sha ll be m ainta inab le to enforce any cla im  or 
lien  against a vessel or her owners in  respect of 
any damage or loss to another vessel . . .
or damages fo r  loss o f life  . . . suffered
by any person on board her by the fa u lt  o f the 
fo rm e r vessel . . . unless proceedings therein 
are commenced w ith in  two years fro m  the date 
when the . . . loss . . . was caused.
Provided that any court having ju r is d ic tio n  to 
deal zvith an action to which th is  section relates 
m ay in  accordance w ith  the rules o f court 
extend any such pe rio d  to such extent and on 
such conditions as i t  th inks f i t .  . . .”

The appe llan t's  son, an A m erican soldier, lost 
h is  life  in  a co llis ion  which took place in  the 
A tla n tic  on the 6 th Oct. 1918, fo r  which the 
respondents' vessel was fo u n d  to blame. Both  
vessels were under requ is ition  engaged in

(a) Reported by GcorrKEr Hutchinson, Esq.. Barnster- 
at-L&w;

M
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carry ing  A m erican troops to th is  country. 
A t  the tim e o f the co llis io n  the vessel in  which  
the p la in t if f 's  son was being conveyed, had on 
board certain French seamen, members o f the 
crew o f a French vessel who had been p icked up  
after a previous co llis ion . Some o f these 
seamen lost the ir lives in  the co llis ion w ith  the 
defendants'’ vessel, and i t  ivas agreed that the 
rights o f the ir relatives under L o rd  Campbell's 
A c t should be preserved notw ithstanding that 
the lim ita t io n  pe riod  under the M a r it im e  
Conventions A c t had expired.

I n  A p r i l  1921 the defendants obtained a decree o f 
lim ita t io n  o f l ia b ility ,  and i t  was ordered that 
cla im s against the lim ita t io n  fu n d  should be 
brought in  iv ith in  a pe riod  o f three months. I t  
was also ordered that an advertisement should be 
inserted in ,  amongst other newspapers, the New  
Y o rk  T im es, ca lling  attention to the decree 
and the pe riod  fo r  b ring ing  in  claims. The 
p la in t if f ,  who resided in  I l l in o is ,  d id  not know  
o f the proceedings against the defendants and  
was not aware o f her rights against them u n t il
1922. I n  A p r i l  1922, at the ins tiga tion  o f the 
A m erican Government, the p la in t i f f  began these 
proceedings, and an ap p lica tio n  was made to 
H i l l ,  J .  to extend the tim e fo r  b ring ing  in  
cla im s under the above section, so as to allow  
the p la in t i f f  to make a cla im . H i l l ,  J .  
refused to extend the time on the ground that 
ignorance o f her legal rights, having regard to 
the fa c t that she knew that her son had lost his  
li fe  in  the co llis ion , was not a sufficient ground  
fo r  extending the tim e to the pre jud ice o f the 
relatives o f the French seamen whose cla im s had  
been p u t  fo rw a rd  in  p rope r fo rm .

H eld, that H i l l ,  J .  had r ig h tly  exercised his 
discretion in  refusing to allow  an extension o f 
time.

A p p e a l  fro m  a decision o f H i l l ,  J . in  chambers, 
re fus ing  to  exercise the  d iscre tion  a llow ed h im  
b y  sect. 8 o f th e  M a ritim e  Conventions A c t 
1911, so as to  a llow  the  ap pe lla n t, M rs. T rim pe , 
an A m erican  sub ject, res ident a t I ll in o is  in  the  
U n ite d  States, to  m ake a c la im  aga inst the  
respondents, th e  owners o f th e  steamship 
K ash m ir, in  respect o f the  dea th  o f her son, an 
A m erican  so ld ier, in  a co llis ion  a t sea between 
th e  steam ship Otranto, in  w h ich  he was be ing 
conveyed to  E urope  on w a r service, fo r  w h ich  
th e  respondents had been he ld  liab le .

The M a ritim e  Conventions A c t  1911 (1 &  2 
Geo. 5, c. 57) prov ides :

S ect. 5 : A n y  e n a c tm e n t w h ic h  con fers on  a n y  
c o u r t o f  A d m ir a l t y  ju r is d ic t io n  in  respec t o f  dam age 
s h a ll ha ve  e ffe c t as th o u g h  re ferences to  such 
dam age in c lu d e d  re ferences to  dam ages fo r  loss o f  
l ife  o r  p e rsona l in ju r y ,  a n d  a c c o rd in g ly  p roceed ings 
in  respec t o f  such dam ages m a y  be b ro u g h t in  rem 
o r in  personam.

S ect. 8 : N o  a c tio n  s h a ll be m a in ta in a b le  to  
en fo rce  a n y  c la im  o r  lie n  a g a in s t a vessel o r  he r 
ow ne rs  in  respec t o f  a n y  dam age  o r  loss to  
a n o th e r vessel . . .  o r  dam ages fo r  loss o f  
l ife  o r p e rsona l in ju r ie s  su ffe red  b y  a n y  person 
on b o a rd  he r, caused b y  th e  fa u lt  o f  th e  fo rm e r 
vessel w h e th e r such  vessel be w h o lly  o r  p a r t ly  in  
fa u l t  . . . un less p roceed ings th e re in  are

commenced within two years from the date when 
the loss or in ju ry  was caused. . . . Provided
that any court having jurisdiction to deal w ith  an 
action to which this section relates, m ay in 
accordance w ith  the rules of court, extend any such 
period, to such extent and on such conditions as it 
thinks fit, and shall i f  satisfied th a t there has 
not during such period been any reasonable 
opportunity of arresting the defendant vessel within  
the jurisdiction of the court . . . extend any
such period to an extent sufficient to give such 
reasonable opportunity.

The a p pe lla n t, M a ry  T rim pe , app lied  to 
H i l l ,  J . in  cham bers unde r sect. 8 fo r  leave 
to  m a in ta in  an ac tio n  n o tw ith s ta n d in g  th a t  the 
tim e  fo r  b r in g in g  i t  had exp ired.

The fo llo w in g  s ta tem e n t o f facts is taken 
fro m  the  ju d g m e n t o f H i l l ,  J . :

“  The w r i t  was issued on the  5 th  o f Dec. 1922. 
Appearance was entered b y  the  defendants, the 
P en insu la r and O rie n ta l S team ship Company» 
unde r p ro te s t. T he  co llis ion  happened on the 
6 th  o f O ct. 1918, between th e  K a s h m ir  and the  
Otranto. J u liu s  T rim p e  was an Am erican 
sold ier on board  the  Otranto, and he, in  com pany 
w ith  m any others, lo s t his life  as the  resu lt o f 
th e  co llis ion . The ac tio n  between th e  owners 
o f  th e  Otranto and th e  defendants was begun, 
and on th e  21st o f M ay  1920 the re  was a decree 
in  th is  c o u rt o f b o th  to  blam e. There was an 
appeal, and on the  7 th  Dec. 1920 th e  Court 
o f A ppea l a ffirm ed th e  decision o f th is  cou rt 
and dismissed th e  appeal. F o llo w in g  upon 
th a t  a l im ita t io n  decree was pronounced on the 
11th A p r i l 1921. A  b a il bond o r an un de rta k ing  
to  p u t  in  b a il was g iven , and a reference was 
heard in  respect o f th e  damage cla im ed, b u t no 
life  cla im s were b ro u g h t in . The decree 
d irec ted  advertisem ents in  th ree  papers, of 
w h ich  one was in  th e  New Y ork  T imes. The 
11 th  J u ly  was the  date fo r  b r in g in g  in  the  claim» 
and the  decree gave lib e r ty  to  a p p ly  fo r  an 
extension o f t im e  fo r  en te ring  c la im s. N o  life  
c la im  was b ro u g h t in . N o  extension o f tim e 
was app lied  fo r  in  th e  l im ita t io n  proceedings 
and no w r i t  was issued in  an y  life  c la im  u n t il 
th e  5 th  Dec. 1922.”

G. P . Langton  fo r  th e  p la in t if f .
Dum as  fo r  the  defendants.

Dec. 18— H i l l ,  J . s ta ted  th e  fac ts  and 
con tinued  : “  . . . The exp la na tio n  (o f w hy
the  ap p e lla n t’s c la im  was n o t filed  before the 
5 th  Dec. 1922) is, as appears fro m  th e  a ffid a v it 
f ile d  in  sup po rt o f th e  a p p lic a tio n , th a t 
M rs. T rim p e , th e  p la in t if f  was n o t aw are u n t il 
la s t sum m er th a t  she had  a n y  cause o f action» 
and i t  is said th a t  in  th a t  respect she was on ly  
ty p ic a l o f a ll the  proposed c la im an ts  w ho were 
said to  num ber some 400. O f course, she m ust 
have been aware long  before th a t  o f th e  death 
o f  he r son, b u t y e t a lth ou gh  she knew  o f  the 
dea th  o f  her son, y e t she was n o t aw are th a t 
th a t  fa c t gave he r an y  lega l r ig h t  aga inst the 
present defendants. M r. L a n g to n  applies under 
sect. 8, and says th a t  th e  c o u rt in  its  d iscretion 
ou gh t to  ex tend  th e  t im e  so as to  enable a w r if  
to  be b ro u g h t— as a t  th e  5 th  Dec. 1922—' l 11
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spect o f a cause o f  ac tio n  w h ich  arose on 
e ®th O ct. 1918. I t  is o n ly  unde r the  
sere tionary pow er o f  th e  prov iso  to  sect. 8 

n a t he can a p p ly . The o b lig a to ry  p a r t  has 
f r  aPPhcation, because the re  a lw ays was— a p a rt 
an!?1 t *le  ^ as^m r̂  be ing w ith in  the  ju r is d ic tio n  
j ,  , capable o f  be ing arrested— fro m  the  
I  h ^ P 1^  1P21 a fu n d  in  c o u rt. Therefore, 
in aVe- cons*der w he the r th is  is a case
; . " h ic h  th e  c o u rt o u g h t to  exercise its  
b ris . c t i° n  o f so ex tend ing  th e  t im e . I t  m ay 

said th a t  no in ju r y  w i l l  be done to  an ybo dy  
pr  e. th a t  no com pe tito rs  to  th e  fu n d  w il l  be 
lb '"P 'h iccd, and  the re  have been no laches on 
Pla' t l le  Pla in t if f  o r the  te n ta tiv e
r  1,1 tiffs . M r. D um as says the re  is no su ffic ien t 
t|. son fo r  ex te nd ing  th e  t im e  because the  

> * t if f  d id  n o t kn o w  th a t  she had a r ig h t  o f 
a 1 ‘ L o t  he po in ts  o u t also th a t  a lth ou gh  in  
bgSense th e  defendants w o u ld  n o t be pre jud iced  
in  Cti.USe th e y  have g iven  se cu rity  fo r  th e  fu n d —  
th  "le sense th a t  th e y  w o u ld  n o t be worse o ff 
b(.an th e y  w o u ld  have been i f  th e  ac tio n  had 
tb < n b ro u g h t a t a n y  t im e — o f course th e y  have 
bar r i® ^t to  say th a t  th e  a c tio n  aga inst th e m  is 
th (rre<h  O ver and above th a t  he says th a t  
I t* 2'16 are ce rta in  PeoPfe w ho w i l l  be pre jud iced . 
cre*S a®reed th a t  on board  th e  Otranto  were the  

w  ° f  a p rencb sb ip  w h ich  had  p re v io us ly  
o f 'T l. rUn dow n b y  th e  Otranto, and  on be ha lf 
p_ hese m en, in  p le n ty  o f t im e — w ith in  the  
c|a .SCribed l im i t  o f  t im e — i t  was in tim a te d  th a t  
ar.'.rns w o u ld  be pre fe rred  against th e  K ash m ir, 
a ,*t was arranged th a t  instead o f issu ing 
sho ^  t ^ e m at te r  should stand ove r and th e y  
8av Ar C t reated  as th o u g h  i t  had  been issued, 
o f a  ^ r . L u m a s  : ‘ I f  some 400 representatives 
t jQ ttfencan soldiers are to  be le t  in  in  com peti- 
p re aga inst the  fu n d , the n  th e  cla im s o f these 
a o t h ' nien w i l l  be p re jud iced  because the re  w il l  
ev |e ne a rly  enough in  th e  fu n d  to  pa y  
So «’body ’— th a t  eve rybody w o u ld  o n ly  get 
M r  r  Percentage o f  th e ir  ac tu a l damage, 
i f  j .  -ang to n  po in ts  o u t, in  answer to  th a t,  th a t  
bec, la t  ls so as a fa c t i t  can be dea lt w ith , 
fixe rUS<' under sect. 8 a d isc re tio n  m ay  be 
f |1j ( ,CISfcd on such cond itions  as the  co u rt 
pro cs b t,  and th a t  th e  c o u rt w o u ld  and ough t 
Pren r to  'sa«’ th a t  the  c la im s o f these 
they 1Inen are n o t to  be p re jud iced  and th a t  
th af  are to  have a c la im  upon th e  fu n d  and 
op jy  Persons le t in  a t th is  la te  da te  should 

,ranh as c la im an ts  to  the  balance. N o 
i t  d f  m ade an o rder a t  a ll I  should m ake 
W|1(, P °n those term s. B u t  th e  question is 
from  < r, /  °o g h t to  m ake an o rder a t a ll a p a rt 
claj ni tj le  M a ritim e  Conventions A c t. The 
* 0 «  fb 's  p la in t if f  and o f the  o th e r p la in t if fs  
m0 n t. be ab so lu te ly  barred a t the  end o f tw e lve  
Upa 1Si  and a c la im  cou ld  o n ly  be b ro u g h t 
Copy ,‘o rd  C am pbell’s A c t. The M a ritim e  
t im e < ,f tl0nS ^ c t , b y  sect. 8, has extended the  
(Th,, tw e lve  m on ths to  tw o  y e a rs :
12 a ^ ahP h> 107 L . T . R ep. 274 ; (1912) P . 213. 
t im e S,b ^b*r ' L a w  Cas. 244). T h a t extended 
the p IS a o t any  r ig id  t im e  b u t is qua lified  by  
is g jy  OVISO ' n  re la tio n  to  th e  d isc re tion  w h ich  

en to  the  c o u rt. B u t  p r im d  fa d e  i t  is

a l im it  to  w h ich  the  defendants are e n tit le d  to  
have th e  bene fit. I t  is a s ta tu to ry  lim ita t io n  
w h ich  is g iven  to  th e m  th a t  th e y  are n o t to  be 
sued in  respect o f these life  c la im s a fte r  a period 
o f tw o  years. Y ou , there fore , s ta r t  w ith  th a t,  
and i t  seems to  me th a t  i t  is upon the  p la in t if f  
w ho comes to  have the  tim e  extended to  show 
th a t  the re  are sub s tan tia l reasons w h y  the 
defendants should be dep rived  o f th e  r ig h t  to  
l im ita t io n  w h ich  th e  la w  gives them . T h a t, to  
m y  m in d , was q u ite  c le a rly  in d ica ted  in  a case 
(w h ich  I  reg re t was n o t before me in  the  I,a w  
R eports) to  w h ich  I  have re ferred in  o th e r 
ju dg m en ts  on th is  m a tte r  ; th e  case o f H in d  
Rolphe and Co. v . Owners o f the Steamship James 
Westoll. I  th in k  i t  is reported  in  the  S h ipp ing  
Gazette— I  am  n o t q u ite  sure o f th e  date o f the  
issue o f the  newspaper, b u t i t  was heard on the  
21st O ct. 1913. The c o u rt the re  refused to  
in te rfe re  w ith  th e  d isc re tion  o f the  judge 
re fus ing  an extension o f t im e , and in  th a t  
p a r tic u la r  case the re  were po in te d  o u t tw o  
considerations w h ich  in fluenced th e  cou rt. 
L o rd  P a rke r, in  th e  course o f h is ju d g m e n t, 
said : ‘ I t  appears to  m e th a t  w h a t th e  co u rt 
has to  do is to  consider th e  special circum stances 
o f th e  case and see w he the r the re  is an y  real 
reason w h y  th e  s ta tu to ry  lim ita t io n  should n o t 
ta ke  effect. I  have ca re fu lly  read th e  a ff id a v it 
w h ich  has been file d  and re a lly  i t  o n ly  am ounts 
to  th is , th a t  i t  was n o t u n t i l  a com p ara tive ly  
recent date, nam ely , A p r i l  1913, th a t  the  am oun t 
o f th e  c la im  cou ld  be ascerta ined. I  th in k  th a t  
is n o t a su ffic ien t reason. I  th in k  long  before 
tw o  years had elapsed the  proposed p la in t if f  
m us t have know n  he was in  a po s itio n  to  m ake 
some c la im  and th a t  the re  was p le n ty  o f tim e  
d u rin g  w h ich  th e  c la im  ou gh t to  have been 
made. There fore, i t  appears to  me, he has 
suffered no in ju s tice  b y  reason o f  the  section. 
On th e  o th e r hand , i t  is q u ite  possible th a t  i f  
we were to  a llo w  the  ac tion , w h ich  is s ta tu te  
barred , to  proceed, the  defendants m ig h t suffer 
serious inconvenience and in jus tice . There fore, 
i t  appears to  me, th a t  no ease has been made o u t 
fo r  th e  exercise o f th is  d isc re tio na ry  pow er.’ 
The facts are n o t id e n tica l, b u t i t  is q u ite  clear, 
in  accordance w ith  the  op in ion  o f the  C ourt o f 
A ppea l, th a t  you  s ta r t  w ith  th is , th a t  the  
de fendan t has go t his l im ita t io n , and you  m ust 
n o t in te rfe re  w ith  th a t  unless you  have go t 
good reasons fo r  in te rfe r in g . The o n ly  reason 
here fo r  in te rfe r in g  is th is , th a t  th e  p la in t if f ,  
though  she knew  o f the  loss o f her son, d id  n o t 
kno w  th a t  the  loss o f he r son gave her an y  
cause o f ac tion . N o w  i t  seems to  me th a t  th a t  
is a w h o lly  in su ffic ie n t g round fo r  de p riv in g  the  
defendants o f a r ig h t  w h ich  th e y  had otherw ise 
acqu ired, especially a fte r  so long an in te rv a l. 
The fa c t o f th e  l im ita t io n  decree does n o t m ake 
i t  an y  b e tte r fo r  th e  p la in t if f— i t  makes i t  
ra th e r worse— because th e  l im ita t io n  decree b y  
f ix in g  a pe rio d  and g iv in g  lib e r ty  to  a p p ly  fo r  
an extension increases the  p la in t if f ’s oppor
tu n ity  to  b r in g  in  a c la im  and a p p ly  fo r  an 
extension o f t im e  fo r  so do ing. There fore, in  
m y  v iew , the re  is no  g round shown w h y  the  
c o u rt should exercise its  d iscre tion  in  fa vo u r
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o f  the  p la in t if f .  Therefore, I  m ust dism iss the  
summons w ith  costs and g ive  leave to  appeal.”

The p la in t if f  appealed.

G. P . Langton  fo r  th e  a p p e lla n t.— T h is  case is 
d iffe re n t fro m  the  o rd in a ry  case in  w h ich  the  
pa rties  are business people, because th is  
co llis ion  to o k  place in  w a r t im e  and th e  facts 
were n o t o n ly  n o t pub lished, b u t  concealed fo r  
th a t  reason. H i l l ,  J . d id  n o t exercise his 
d isc re tion  p ro p e rly , b u t a llow ed h im se lf to  be 
u n d u ly  in fluenced b y  th e  rem arks o f P a rke r, 
L .J . ,  in  H in d  Rolphe and Co. v . Owners o f the 
James W estoll (un reported  : See S h ipp ing  
Gazette, N o v . 6, 1913). H i l l ,  J . has n o t found  
th a t  the  a p p e lla n t was g u ilty  o f laches o r 
negligence in  p u t t in g  fo rw a rd  her c la im . I t  is 
tru e  th a t,  a p a rt fro m  the  M a ritim e  Conventions 
A c t, th is  c la im  w o u ld  be s ta tu te  barred under 
L o rd  C am pbell’s A c t, w h ich  allow s one year 
o n ly  ; b u t sect. 5 o f th e  M a ritim e  Conventions 
A c t  requires th a t  cla im s fo r  loss o f  life  should 
be trea te d  on the  same fo o tin g  as cla im s fo r  
damage, and th is  c la im  should the re fo re  be 
considered w ith o u t reference to  th e  s ta te  o f 
th e  la w  before the  A c t  was passed. The 
defendants canno t be p re jud iced  b y  th e  resu lt 
o f  th is  ap p lica tio n , since th e ir  l ia b i l i t y  is lim ite d . 
The fu n d , ca lcu la ted  a t 81. pe r to n , has a lready 
been d is tr ib u te d  ; secu rity  has been g iven  fo r  
th e  fu n d  ca lcu la ted a t 71. pe r to n . There were 
400 persons in  the  p o s itio n  o f the  appe llan t, 
and n o t one o f  the m  saw th e  advertisem ent 
w h ich  was ordered to  be inserted in  th e  New  
Y o rk  Tim es. I t  is o n ly  th ro u g h  th e  ac tio n  o f 
th e  U n ite d  States G overnm en t th a t  the  
ap p e lla n t now  knows th a t  she had  a c la im  
against th e  defendants. The inference p u t  by  
H i l l ,  J . on the  rem arks o f P a rke r, L .J .  in  
H in d  Rolphe v . Owners o f the James W estoll is 
q u ite  r ig h t, b u t the  ra tio  decidendi o f  th a t  case,
i.e ., th a t  th e  p la in t if f  m us t have know n  
th ro u g h o u t th a t  he had a c la im , is n o t present 
here. The a p pe lla n t never knew  th a t  she had 
an y  c la im . W h a t b e tte r case cou ld  the re  be 
fo r  th e  exercise o f d isc re tion  th a n  th a t  o f 
a p r iv a te  person res ident a t th e  o th e r side o f 
th e  w o rld , rem ote  fro m  th e  o rd in a ry  channels 
o f  in fo rm a tio n  in  such m a tte rs  ? It- was n o t 
u n t i l  the  proceedings before H i l l ,  J . th a t  the  
a p pe lla n t was aware th a t  th e  learned P resident 
had  g iven leave to  a p p ly  fo r  extension o f tim e  
in  the  lim ita t io n  su it.

Reference was made to  :
The D isperser, 15 A sp. M ar. L a w  Cas. 115 ;

123 L .  T . Rep. 683 ; (1920) P . 228 ;
The Zoe, 5 Asp. M a r. L a w  Cas. 583 ; 54

L . T . R ep. 879 ; 11 P rob . D iv .  72.

Bateson, K .C . and Dum as  fo r  th e  respondents 
were n o t ca lled upon.

l.o rd  St e r n d a l e , M .R .— T h is  is an appeal 
fro m  a decision o f M r. Jus tice  H i l l ,  w ho declined 
to  ac t upon th e  prov iso  to  sect. 8 o f the  
M a ritim e  C onventions A c t  to  th e  e x te n t o f 
e ith e r ex tend ing  th e  t im e  d u rin g  w h ich  an 
ae tioy  m ig h t be b ro u g h t b y  th e  ap p e lla n t in

th is  case aga inst the  respondents, or, in  the  
a lte rn a tiv e , th e  tim e  w ith in  w h ich  a c la im  
m ig h t be made against a fu n d  w h ich  is in  c o u rt 
in  a l im ita t io n  s u it w h ich  had been b ro u g h t by  
th e  defendants on a d m itt in g  th e ir  l ia b i l i ty .

T he  m a tte r  arises o u t o f  a co llis ion  w h ich  had 
take n  place in  O ct. 1918. T h is  w r i t  was issued 
on the  5 th  Dec. 1922. There fore, i t  is a long 
tim e  o u t o f th e  tw o  years’ l im ita t io n  fo r  b rin g in g  
such an a c tio n  w h ich , as th e  la w  stands a t 
present, is im posed b y  sect. 8 o f th e  M a ritim e  
Conventions A c t  1911. O n th e  21st M a y  1920, 
the re  was a decree o f th e  A d m ira lty  C ourt 
ho ld in g  b o th  vessels to  blam e. O n th e  7 th  Dec. 
1920 th a t  decree was a ffirm ed b y  th is  cou rt. 
A  l im ita t io n  s u it was th e n  b ro u g h t b y  the  
P en insu la r and O rie n ta l S team  N a v ig a tio n  
C om pany, th e  respondents here, and on the  
11 th  A p r i l  1921 a decree was made in  th a t  
lim ita t io n  s u it b y  th e  learned P res ident, in  
w h ich  he ordered, am ong o th e r th in gs , th a t  
advertisem ents o f th e  decree should be published 
a t in te rva ls  o f n o t less th a n  a week, beginn ing 
fro m  th a t  t im e  up to  the  4 th  J u ly  1911, and 
th a t  cla im s should be b ro u g h t in  b y  the  
11 th  J u ly — th a t  is a week a fte r  the  last 
advertisem ent. H e  the n  concluded th e  decree 
b y  saying th a t  the re  was lib e r ty  to  ask fo r 
extension o f t im e . T h a t is th e  w a y  in  w h ich  
i t  is expressed in  th is  order. I t  is said th a t  the  
learned P resident re a lly  m ean t to  g ive  lib e r ty  
to  ask fo r  extension o f t im e  w ith in  three 
m on ths. I t  w o u ld  n o t have been a ve ry  
va luab le  l ib e r ty  i f  th a t  had been w h a t was 
g iven ; b u t I  take  i t  fro m  the  decree th a t  there 
was a lib e r ty  to  ask fo r  extension o f t im e . 
I  w i l l  assume— I  am  n o t go ing to  decide because 
i t  is n o t necessary— th a t  th e  decision o f 
Deane, J ., in  The C a liph  (12 Asp. M ar. L a w  
Cas. 244 ; 107 L .  T . R ep. 274 ; (1912) P . 213), 
is r ig h t, th a t  th e  lim ita t io n  o f t im e  fo r 
b r in g in g  an ac tio n  under L o rd  C am pbell’s A c t 
is, since the  passing o f the  M a ritim e  Conventions 
A c t  1911, tw o  years, and n o t one year, as i t  was 
before. T h is  p la in t if f  is w ish ing  to  assert, a r ig h t 
under L o rd  C am pbell’s A c t. B efore th e  M a ri
t im e  Conventions A c t  o f 1911 she w o u ld  n o t 
have had a chance, because th e  action  w ou ld  
have been irre vo ca b ly  barred in  tw e lve  m onths 
a fte r  th e  loss ; b u t  I  sha ll assume th a t  i t  is tw o  
years now . I  say th a t  I  do n o t decide i t  
because I  do n o t w ish  to  th ro w  a n y  d iff ic u lty  
in  M r. Bateson ’s w a y  i f  in  an o the r place he 
wishes to  question the  decision. B u t  assuming 
th a t  th e  pe riod  o f l im ita t io n  is tw o  years w ith  
pow er in  th e  c o u rt to  extend  i t ,  i t  is said th a t 
i t  ough t to  be extended— in  fa c t, a lm ost th a t  i t  
ou gh t to  be extended ex debito justitioe  so fa r  as I  
can m ake o u t— because th is  la d y , th e  appe llan t, 
was liv in g  in  one o f  th e  m id d le  states o f 
A m erica  and d id  n o t hear, and cou ld n o t hear, 
o f w h a t had happened, and  th a t  a ll she knew  
was th a t  he r son, w ho was an A m erican  soldier, 
had  been lo s t a t sea. I t  was said also— I  do n o t 
th in k  the re  is an y  evidence o f i t ,  b u t perhaps 
we m ay  take  ju d ic ia l no tice  o f the  fa c t— th a t  in  
a ll p ro b a b ility  the  B r it is h  au th o ritie s  concealed 
th e  loss o f th is  tra n s p o rt o r vessel as m uch  as
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*hey cou ld— I  suppose she was a tra n s p o rt, b u t 
I  do n o t kn o w  th a t.  M r. Jus tice  H i l l  has he ld  
th a t th a t  is n o t su ffic ien t.

T h is  is a m a tte r  o f  d isc re tion , and no d o u b t 
can in te rfe re  w ith  th e  learned judge ’s 

d iscretion i f  we lik e , b u t  we o u g h t n o t to  do so 
except upon  a v e ry  s trong  g round . I  canno t 
See th a t  th e  learned judge  has proceeded in  an y  
* ay  upon a n y  w rong  p rin c ip le . I t  is tru e  th a t  
he has c ite d  in  h is ju d g m e n t a case w h ich  
Proceeds upon e n tire ly  d iffe re n t facts, th e  case o f 

Rolphe and Co. v . The Owners o f the James 
Westoll (un repo rted  : see S h ipp ing  G azette, 
R °v . 6, 1913). I f  he based h is decision upon 
any s im ila r ity  o f th e  facts o f th a t  case and  the  
*acts o f th is  case, I  th in k  the re  w o u ld  be reason 
r ° r  saying th a t  he was a llow in g  h im se lf, possib ly , 
fo  be led  a s tray . B u t  he does n o th in g  o f the  
h ind . H e  does read a passage fro m  L o rd  
P arker’s ju d g m e n t w h ich  shows th a t  th e  facts 
^e re  v e ry  d iffe re n t, and th e n  he says : “  The 
tacts are n o t id e n tic a l.”  I t  is, perhaps n o t 
a ve ry  s trong  w a y  o f p u t t in g  i t — th e y  were as 
d iffe ren t as tw o  sets o f fac ts  cou ld  be. H e  goes 
°n  ; “  jf. ¡s qUite  c lear in  accordance w ith  the  
op in ion o f  th e  C o u rt o f A ppea l th a t  you  s ta r t  
.w*th th is , th a t  when th e  de fendan t has g o t his 
im ita t io n  you  m us t n o t in te rfe re  w ith  th a t  
Unless you  have g o t good reason fo r  in te rfe r in g .”  
^h a t is th e  conclusion he draws fro m  th a t  case, 
and th a t  is n o t questioned as be ing inco rrec t. 
B ut  i t  is said th a t  as th e  learned judge  read a 
Passage in  w h ich  th e  d iffe re n t facts were set o u t, 

m ust conclude th a t  he a llow ed h im se lf to  be 
m isled b y  the  d iffe re n t set o f facts in  th a t  case, 
aud acted as he ou gh t n o t to  have done in  th is  
case. I  can see no g round  fo r  saying th a t  a t a ll.

seems to  me th a t  th e  learned judge  fro m  th a t  
ease m ere ly  d rew  th e  conclusion th a t  the  
Princip le  w h ich  he sta ted was correc t ; and, in  
act, th a t  p r in c ip le  w h ich  he s ta ted  was correct, 
the re fo re , I  th in k  the  learned judge  has pro - 
eeeded upon no in co rre c t p rin c ip le , and we 
°u g h t n o t to  in te rfe re  w ith  h is d isc re tion . In  
m y op in ion  th e  appeal should be dismissed w ith
costs.

B a r r in g t o n , L .J .— I  agree ; and fo r the  
same reasons.

Y o u n g e r , L .J .— I  am  o f th e  same op in ion .
S o lic ito rs : Thomas Cooper and Co. ;  Fresh- 

■PeWs, Leese, and M anns.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .

Feb. 2 and  3, 1922.

(Before M c C a r d i e , J .)
T R A N S O C E A N IC A  S O C IE T A  IT A L IA N A  D l N A V I -  

G A Z IO N E  V. H . S . S H IP T O N  A N D  SONS, (a)

Charter-party— Cargo— In fe r io r  qu a lity— Delay  
in  discharge caused by condition o f cargo 
— N o im p lie d  w a rran ty  o f qu a lity— E x tra  
charges in  discharging cargo ow ing to its  in fe r io r  
qu a lity— Paym ent by shipowners w ithou t the 
assent o f cargo owners— Shipowners' r ig h t to 
recover fro m  cargo owners.

The p la in t if fs , an I ta l ia n  company, who were 
the owners o f the steamship P ., entered in to  a 
charter-party w ith  a f irm  at A le xan d ria  as 
berth charterers to convey a cargo on the ir 
steamship fro m  A le xan d ria  to London or H u l l  
as ordered on signed b ills  o f lading. The 
charter-party provided that “  a f u l l  and com
plete cargo o f cotton seed and (or) other la w fu l 
merchandise at the op tion o f the berth charterers ”  
should be loaded on the sh ip , and  “  steamer to 
be discharged as fa s t as she can deliver in  
accordance w ith  the custom o f the p o r t."  The 
demurrage rate fo r  every ru n n in g  day over and  
above the la y  days allowed was fixed  at 2501. 
About 500 tons o f barley were loaded on the 
steamship under the charter-party as pa rt 
o f the general cargo, one b i l l  o f lad ing being 
signed in  respect o f 300 tons and another b ill 
o f lad ing  in  respect o f the balance o f  200 tons. 
The defendants were the indorsees o f the b i l l  o f 
lad ing  fo r  the 300 tons o f barley. T h is  b i l l  o f 
lad ing stated that the barley was “  shipped in  
good order and cond ition ," and was “  to be 
delivered in  like  good order and condition at the 
P o rt o f London  ”  to the order o f the shippers. 
The b i l l  o f lad ing also provided that : “  Cargo 
to be received by consignees as fa s t as steamer 
can deliver in  accordance w ith  the custom o f 
the p o rt.”  The learned judge fo u n d  that the 
barley which zvas loaded was o f in fe r io r  
qua lity , as i t  contained a quan tity  o f sand and  
dust and a number o f stones and other rubbish. 
On a rr iv a l o f the steamship in  London, 
discharging by the o rd in a ry  means employed 
at the P o rt o f London, namely, by pneum atic  
suction, began, but ow ing to the stones and  
rubbish in  the barley the valves o f the suction  
pu m p  became choked and delay was caused 
ow ing to the defective condition o f the barley.

Held, (app ly ing  Acatos v. B urns, 3 E x . D iv . 
232), that there was no im p lie d  w a rran ty  
by the cargo owners w ith  respect to the barley, 
that i t  should be capable o f being handled and  
unloaded expeditiously and effectively by the 
m achinery and appliances in  o rd in a ry  use 
at the po rt o f discharge, and the p la in t if fs  were, 
therefore, not entitled to recover fro m  the 
defendants any demurrage in  respect o f the 
add itiona l tim e taken in  discharging the ship  
ow ing to the defective condition o f the cargo.

(a) R epo rtad  hy  T. W . M organ. É so.. B a rr is te r -a L L a w .
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A l l  un loading at the P o rt o f London was done 
under statutory au thority . The P o rt o f London  
A u th o r ity  provided m achinery and employed a ll 
the men. The work done by the men in  the 
hold o f the sh ip  was done on behalf o f the ship  
but the work done after the g ra in  had been 
elevated fro m  the hold u n t il i t  reached the 
warehouse was perform ed on behalf o f the 
consignees o f the cargo. A d d itio n a l charges 
were made by the P o rt A u th o r ity  in  respect 
o f cargoes w h ich , by reason o f the ir condition, 
were exceptional. Owing to the defective 
condition o f the cargo o f barley, and the 
consequent delay in  discharging it ,  the men 
employed in  discharging the cargo demanded 
a higher rate o f rem uneration. The P o rt o f 
London A u th o rity  demanded fro m  the p la in t if fs  
paym ent fo r  the extra expenses incurred  in  the 
discharge o f the steamship in  respect o f men 
and m achinery. The p la in t if fs , w ithou t obtain
in g  the assent o f the defendants, p a id  the extra 
charges.

H eld, that on the facts o f th is case, there m ust be 
deemed to have been an im p lie d  request in  
law by the defendants to the p la in t if fs  to assent 
to the increased charges fo r  and on behalf o f 
the defendants. The p la in t if fs  were, therefore, 
entitled to recover fro m  the defendants a p ro po r
tion  o f the extra charges incurred.

A c t io n  in  the  com m ercia l l is t  tr ie d  b y  
MeCardie, J .

The p la in tiffs , in  th is  action , c la im ed to  
recover fro m  the  defendants, as indorsees 
o f  a b i l l  o f  la d in g  fo r  300 tons o f ba rle y  
shipped fro m  A le xa n d ria  to  London , damages 
in  respect o f a de lay o f one and a h a lf  days 
caused to  the  p la in t if f ’s ship in  the  discharge 
o f  the  cargo, a t the  ra te  o f  2501. per day. 
The p la in t if fs  also c la im ed to  recover fro m  the 
defendants a p ro p o rtio n  o f e x tra  charges 
in cu rred  in  respect o f th e  discharge o f the  ship 
w h ich  p la in t if fs  had been obliged to  pa y  the  
P o rt o f Lond on  A u th o r ity .  T hey  alleged th a t 
th e y  had pa id  th is  a m o un t as the  agents o f the  
defendants and a t th e ir  request to  be im p lie d  
in  the  circum stances.

The p la in t if fs  were an I ta lia n  com pany 
c a rry in g  on business a t Naples, and th e y  owned 
the  steam ship P os ilipo . On the 11 th  M arch 
1921 th e y  entered in to  a ch a rte r-p a rty  w ith  a 
f irm  in  A le xan d ria  as b e rth  charterers to  convey 
a cargo on th a t  steam ship fro m  A le xa n d ria  
to  Lond on  o r H u ll as ordered on signed b ills  o f 
lad ing . The c h a rte r-p a rty  p ro v id ed  th a t  “  a 
fu l l  and com plete cargo o f c o tto n  seed and (or) 
o th e r la w fu l m erchandise, a t the  o p tio n  o f  the  
b e rth  charte rers,”  should be loaded on the  
steam ship, and “  steamer to  be discharged as 
fas t as she can de live r in  accordance w ith  the 
custom  o f  the  p o r t.”  D em urrage was fixed  
a t  the  ra te  o f  2501. pe r ru n n in g  da y  over and 
above the  la y  days allow ed. I t  was also 
p rov ided  th a t  the  m aster o f the  steam ship i f  
desired b y  the  charterers, should sign one general 
set o f b ills  o f la d in g  fo r the  whole cargo a t the 
fre ig h t specified the re in , and th a t  the  be rth  
charterers should be free to  sign sub -b ills  o f

la d in g  in  fa v o u r o f  the  various shippers a t any 
ra te  o f fre ig h t w h ich  should be d u ly  honoured 
b y  the  m aster as though  th e y  had been signed 
b y  h im .

The defendants were the  indorsees o f  a b ill 
o f  la d in g  fo r  300 tons o f b a rle y  fo r  fu l l  va lue , 
being p a r t  o f abou t 500 tons o f ba rle y  loaded 
on the  steam ship the  P os ilip o  a t  A le xa n d ria  
as p a r t  o f th e  general cargo. One b i l l  o f lad ing  
was signed in  respect o f 300 tons o f  barley, 
and ano the r b i l l  o f  la d in g  was signed in  respect 
o f th e  rem a in ing  200 tons o f barley.

The b i l l  o f  la d in g  in  respect o f the  300 tons 
o f  ba rle y  sta ted  th a t  the  ba rle y  was “  shipped 
in  good o rder and co n d itio n  . . .  on the 
good steam ship P os ilipo  ”  and was “  to  be 
de live red in  lik e  good o rder and co n d itio n  a t 
the  P o rt o f  Lond on  ”  to  the  o rder o f the 
shippers. “  Cargo to  be received b y  consignees 
as fas t as steam er can de live r in  accordance 
w ith  th e  custom  o f th e  p o r t.”

A l l  un load ing  a t the  P o rt o f  Lond on  was done 
by  the  P o r t o f Lond on  A u th o r ity  under s ta tu 
to ry  a u th o r ity .  The P o rt o f  London  A u th o r ity  
p rov ided  a ll the  necessary m ach inery  and 
em ployed a ll the  m en requ ired  fo r the  w ork . 
The w o rk  o f un load ing , in  so fa r  as i t  was done 
in  th e  ho ld  o f the  ship, was done b y  m en called 
“  sh ip ’s m en,”  and was done on be ha lf o f  the 
ship. B u t  the  w o rk  done a fte r  the  corn was 
elevated fro m  th e  ho ld  u n t i l  i t  reached the 
warehouse was done on b e ha lf o f  the  receivers 
o f the  cargo. The P o rt A u th o r ity  published 
d u ly  au thorised tab les o f  rates and charges 
w ith  respect to  g ra in  and seed and o ther 
m atte rs , and these tab les p ro v id ed  fo r  an 
e x tra  charge on cargoes o r po rtion s  o f cargoes 
excep tiona l in  character a ris ing  fro m  th e  na tu re , 
stowage, o r con d ition  o f  the  goods. F o r 
instance, the  fo llo w in g  s ta tem ent is fo u n d  in  
the  G ra in  and Seed B ook, a t p. 10 : “  A n  
a d d itio n a l charge w i l l  be made w hen ex tra  
expense is in vo lve d  in  the  w o rk in g  o u t ow ing  
to  the  co n d itio n  o f  the  goods o r to  an y  o ther 
cause.”  A n o th e r s ta tem ent in  ano the r p a rt 
o f the  book in  question was as fo llo w s : 
“  G ra in  in  a damaged o r heated co n d itio n  or 
in v o lv in g  e x tra  expense fro m  an y  o ther 
cause w il l  be charged a t special ad d itio n a l 
ra tes.”

The ba rle y  w h ich  was loaded on th e  steam ship 
P os ilip o  was found  b y  the  learned judge , on the 
facts, to  be o f in fe r io r  q u a lity  as i t  conta ined 
a q u a n tity  o f rubb ish , in c lu d in g  sand, dus t, and 
stones. W hen the  ba rle y  came to  be dis
charged b y  the  o rd in a ry  m ethods, nam ely, 
b y  pneum atic  suction , the  valves o f th e  suction  
pum p became choked ow ing to  the  sand, dust, 
stones, and o th e r rub b ish  con ta ined in  the  ba rley  • 
Thus, in  consequence o f the  in fe r io r  cond ition  
o f  the  ba rley , a de lay o f  one and a h a lf  days 
was caused in  un load ing . F o r the  same reason 
e x tra  expense had to  be in cu rred  b y  reason 
o f  the  m en com p la in ing  to  the  P o rt o f  London 
A u th o r ity  and re fus ing to  w o rk  unless they 
were pa id  a t a h igher ra te , because th e y  found 
th a t  the  in fe r io r  co n d itio n  o f  the  ba rle y  w ould 
in te rfe re  w ith  th e ir  rem une ra tion .
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The p la in t if fs  had assented to  an arrange- 
ent w hereby an e x tra  pa ym en t was made 

0 t ile  m en, b u t  th e  defendants were never 
ed to  assent to  th e  e x tra  paym ents. The 

° r t  o f L o nd on  A u th o r ity  dem anded paym en t 
r °m  the  p la in t if fs  o f the  e x tra  charges incu rred  
a connection w ith  the  discharge o f the  steam- 
uh, ow ing  to  th e  discharge be ing delayed b y  

J'Uson o f the  in fe r io r  co n d itio n  o f  the  ba rley , 
nd the  p la in t if fs  p a id  these e x tra  charges and 
ought to  recover fro m  the  defendants a 

P roportion  o f the m . T hey  alleged th a t  i t  was 
n im p lie d  te rm  and co n d itio n  o f  the  con tra c t 
m der w h ich  th e  b a rle y  was shipped th a t  the  

h' h 'y  Ŝ 0UM  be capable o f be ing hand led 
. nr un loaded exp ed itiou s ly  and e ffec tive ly  

y  the  m ach ine ry  and appliances in  o rd in a ry  
SP a t the  p o r t  o f discharge, and th e y  fu rth e r 

s *u th a t  the  b a rle y  was n o t so capable o f being 
handled and unloaded ow ing  to  presence o f 

aud and stones in  i t .

L- R- D un lop , K .C . and G .W . R icketts fo r  the
Plam t if fs.

Reck, K .C . and D . H . Leek fo r  the  defendants. 
McC

d is tir
ardie, J .— In  th is  case the re  are tw o

()j, Unc t cla im s b y  the  p la in tiffs , the  owners 
; a vessel called the  P os ilipo , against the  

?|rSeeS a ° f  la d in g  w ho received the  
a ods the reunder. I n  m y  op in ion  the  po in ts  

uch arise w ith  regard to  the  d iffe re n t cla im s 
re qu ite  d is tin c t.
„^ u c  f irs t  c la im  is fo r  damages fo r  de ten tion  

is t le T’ost'iipo. The second c la im , in  substance, 
., ° ne fo r m oneys pa id  b y  the  shipowners to  

? Use o f  the  defendants.
j . w il l deal f irs t  w ith  the  question o f the  
, ay  o f the  ship. I t  is n o t alleged b y  the  

as:,,r't i« 's th a t  the  cargo was n o t taken  as fas t 
Th t le sh ip  cou ld  a c tu a lly  de live r the  cargo, 
th 616 Was no acf ua,l  d e fa u lt in  th a t  respect b y  
re 6 receivers. T h e y  were bound to  ac t w ith  
, sonable exp ed ition  as is shown b y  the  
ecisions in  Good, F lodm an, and Co. v . Isaacs 
n ^ SP" ^ a r .  L a w  Cas. 212 ; 67 L .  T . Rep.

> (1892) 2 Q. B . 555) and H ic k  v . Rodocanachi
ls n  P ‘ M a r ‘ L a w  Cas- 233 > 65 L - T - ReP- 300 5 

a 8" 1) 2 Q. B . 626 ; 68 L . T . Rep. 175 ; (1893)
Th an ,l th e y  d id  so. 

oil h rCa  ̂c*a ' m f ° r  de lay against the m  is based 
o f u 'e. case alleged in  pa r. 6a o f the  sta tem ent 
on ,a im  w h ich  raises an im p o rta n t question 

the o b lig a tio n  o f a sh ipper o f goods. The 
¡j. ragraph in  question states : “  A lte rn a tiv e ly , 
co *as an *m plied te rm  and co n d itio n  o f the  
a _.tra c t  under w h ich  the  ba rley  was shipped 
Hat Carr‘ed as aforesaid to  be im p lie d  fro m  the  
th ' i16 an<! cypress te rm s th e re o f ” — [th a t  is 
Cae h ill o f  la d in g ]— “  th a t  the  same should be 
ta i l being hand led and un loaded expedi- 
aD .. y  and e ffec tive ly  b y  the  m ach inery  and 
cha an,ees ' n o rd in a ry  use a t the  p o r t  o f  dis- 
all r8e-”  The sta tem ent o f c la im  goes on to  
so *l^e fh a t  the  ba rle y  was n o t capable o f being 
sen lan<Ped and unloaded b y  reason o f  the  pre- 
iln ° f  th e  sand and stones in  th e  ba rley  
0„  ?n consequence de lay to  the  sh ip  was 

asioned. T h a t is the  a llegation . Is  i t  w e ll

founded ? I f  i t  is, a w ide v is ta  o f  resp o n s ib ility  
is opened as against the  shippers o f goods.

I t  is d if f ic u lt  to  see a t w h a t stage the  ap p lica 
t io n  o f  the  d u ty  alleged w ou ld  stop, and i t  is 
d if f ic u lt  to  see how  the  measure o f the  l ia b i l i t y  
by  the  sh ipper w ou ld  be fixed . M r. D u n lop , 
counsel fo r  the  p la in tiffs , c ited  in  suppo rt 
o f the  p ropos ition , the  decision o f A tk in ,  J . 
in  M itc h e ll Cotts, and Co. v . Steel Brothers 
and Co. (13 Asp. M ar. L a w  Cas. 4 9 7 ; 115 
L .  T . R ep. 606 ; (1916) 2 K .  B . 610). B u t,  in  
m y  v iew , before considering th a t  case, i t  is 
desirable to  rem em ber the  ru le  w h ich  exists 
w ith  respect to  the  sh ipm ent o f dangerous 
goods. The p rin c ip le  app licab le  to  the  m a tte r 
is lu c id ly  s ta ted  in  S c ru tto n  on C harter-parties , 
a r t.  31, as fo llow s : “  B y  the  com m on la w  o f 
E ng la nd  the shipper o f goods im p lie d ly  unde r
takes to  ship no goods o f such a dangerous 
cha racter o r so dangerously packed, th a t  the  
sh ip-ow ner o r his agent cou ld n o t, b y  reasonable 
know ledge and diligence, be aware o f th e ir  
dangerous character, w ith o u t no tice  to  the  sh ip
ow ner o r h is agent o f  such dangerous character ; 
and he is there fore  liab le  to  any person w ho is 
in ju re d  b y  the  sh ipm en t o f such dangerous 
goods w ith o u t no tice .”

The a u tho ritie s  quoted under th a t  a rtic le  
seem c lea rly  to  establish the  p ro po s ition  as to  
the  d u ty  o f a sh ipper w ith  respect to  dangerous 
goods. I  th in k  i t  is w e ll to  recognise the  fa c t 
th a t  the  decision o f A tk in ,  J ., in  M itche ll, 
Cotts, and Co. v . Steel Brothers and Co. (sup.), 
to  w h ich  I  have ju s t  re ferred, un do ub te d ly  
enlarges the  d u ty  o f a shipper, because in  th a t 
case th e  shippers o f a cargo o f rice, w h ich  is n o t 
a dangerous cargo in  itse lf, upon a vessel w h ich  
th e y  had charte red fo r  a voyage to  P ira jus, 
knew  th a t  the  rice  cou ld  n o t be discharged 
there w ith o u t th e  perm ission o f the  B r it is h  
G overnm ent, a lthough  th e y  th o u g h t th a t  th e y  
m ig h t o b ta in  perm ission. T hey , however, 
fa iled  to  o b ta in  perm ission to  discharge a t 
the  Piraeus and the  sh ip  was delayed. I t  was 
found  th a t  the  shipow ner d id  n o t kno w  and 
cou ld n o t reasonably have kno w n  th a t  the  
perm ission o f the  B r it is h  G overnm en t was 
necessary to  enable the  ship to  discharge her 
cargo o f rice a t the  Piraeus, and i t  was he ld 
th a t  the  de lay arose fro m  a breach b y  the  
charterers o f th e ir  ob lig a tio n  to  the  sh ip 
owners, and th a t  the  shipowners had a cause 
o f ac tio n  against the  charterers. B u t  i f  the  
ru le  as to  dangerous goods is extended to  
m a tte rs  w h ich  do n o t in vo lve  danger, a ve ry  
w ide fie ld  is opened fo r  discussion.

In  m y  v iew , however, the re  is no w a rra n ty  
th a t  th is  ba rle y  was capable o f be ing hand led 
and un loaded exp ed itiou s ly  and e ffec tive ly  
b y  th e  m ach ine ry  and appliances in  o rd in a ry  
use a t the  p o r t  o f discharge, and I  th in k  th a t  
the  decision w h ich  I  am  g iv in g  is fu l ly  supported 
b y  the  cases w h ich  show the  d u ty  w h ich  does 
n o t res t upon th e  shipper.

T he  in te rm ed ia te  area m ay som etim es be a 
m a tte r o f d o ub t. The case c ited  b y  M r. Leek, 
counsel fo r  the  defendants, o f Acatos v . Burns  
(1878) 3 E x . D . 282) is useful. T h a t was a
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case o f a cargo o f m aize shipped b y  the  p la in t if f  
and w h ich , ow ing  to  the  v ice o f the  maize, 
sprouted, so th a t  fu r th e r  tra n s p o rt was im 
possible. One o f the  questions in  the  action  
was w het her the  sh ipper o f  m aize had w a rran te d  
th a t  the  maize was f i t  fo r  carriage in  the  vessel, 
and i t  was he ld b y  the  C ourt o f A ppea l th a t  
where the ow ner o f the  vessel has an oppo r
tu n ity  o f exam in ing  goods shipped on board 
her, no w a rra n ty  on the  p a r t o f the  sh ipper o f 
the  goods can be im p lie d  th a t  th e y  are f i t  to  
be carried on the  voyage.

In  m y  v iew  the  p r in c ip le  o f th a t  case, and 
n o t the  p rin c ip le  o f the  cases as to  dangerous 
goods, is app licab le  to  th e  facts here. I f  i t  
were otherw ise the  p o s itio n  w o u ld  be strange.

There m ay be a v a r ia t io n  as to  the  le ng th  o f 
tim e  necessary fo r  the  discharge o f va rious 
qua lities  o f ba rley , b u t the  shipow ner can 
in qu ire  as to  the  q u a lity  o f  ba rle y  shipped, and 
he can inspect th e  ba rley . A ll th a t  happened 
in  th is  case was, th a t  .‘500 tons o f ba rley  were 
shipped on board . N o  descrip tion  was g iven 
as to  the  cha racter o r na tu re  o f the  barley, 
th a t  is to  say, w hethe r good o r bad o r otherw ise. 
As M r. Leek, counsel fo r  the  defendants has 
po in ted  o u t, under the  b e rth  c h a rte r the 
charterers had the  pow er to  load a com plete 
cargo o f c o tto n  seed and (o r) o th e r la w fu l 
m erchandise a t th e ir  op tion . In  m y  v iew , 
therefore, the re  was no w a rra n ty  w ith  respect 
to  th is  ba rley  th a t  i t  should be capable o f  be ing 
hand led and unloaded exp ed itiou s ly  and effec
t iv e ly  by the  m ach inery  and appliances in  
o rd in a ry  use a t the  p o r t  o f discharge. I  see 
no reason to  d o u b t th a t  the  shipowners d id  
know , and c e rta in ly  cou ld have kno w n  as fu lly  
as the  shippers, the  na tu re  and descrip tion  o f 
the  cargo. There is no suggestion o f conceal
m en t o r secrecy. I f  there bad been som eth ing 
here o ther th a n  a mere defect o f q u a lity  I  
should have reserved m y  decision, because, 
in  m y  op in ion , the  ob liga tions o f  a sh ipper w ith  
respect to  a w a rra n ty  as to  the  cha racter 
o f the  goods th a t  he ships have n o t y e t been 
fu lly  and c le a rly  determ ined. A tk in ,  J . has 
gone one step beyond the  dangerous goods 
p rinc ip le . W he th e r the  law  m ay go fu r th e r  
is a m a tte r fo r consideration, b u t I  o n ly  m en
tio n , fo r  the  purposes o f fu tu re  discussion 
when the question  m ay again arise, th a t  m any 
au th o ritie s  w h ich  m ay ca ll fo r  consideration 
are referred to  in  the  recent book, b y  M r. Leslie 
on the  I,a w  o f  T ra n sp o rt, a t  pp . 29 et seq.

Inasm uch as I  f in d  th a t  the re  was no 
w a rra n ty  in  the  present case, i t  is unnecessary 
to  consider the  po in ts  w h ich  arise w ith  respect 
to  sect. 1 o f th e  B ills  o f L a d in g  A c t 1855 (18 &  
19 V ie t. c. I l l ) ,  as to  w hethe r, i f  the re  had been 
a breach o f w a rra n ty  b y  the  b e rth  charterers, 
o r b y  the  o rig in a l sh ipper o f  these goods, sect. 1 
o f  the  A c t o f 1855 w ou ld  have tra n s m itte d  the  
resp o n s ib ility  fo r  th a t  breach to  the  present 
holders fo r  the  va lue o f the  b il l.  T h a t p o in t 
I  leave w ith o u t fu r th e r  consideration.

I  o n ly  desire to  add, w ith  regard to  the 
im p lic a tio n  o f te rm s in  a b i l l  o f  la d in g  o r cha rte r- 
p a r ty , th a t the  facts o f  th is  case, w h ich  deal

o n ly  w ith  q u a lity  o f ba rle y , are, in  m y  op in ion , 
n o t such as w o u ld  lead me w ill in g ly  to  an 
im p lic a tio n  o f the  im p lie d  te rm  alleged in  the  
s ta tem e n t o f  c la im . The case o f H a m ly n  and  
Co. v . Wood and Co. (65 L .  T . R ep. 286 ; (1891) 
2 Q. B . 488), w o u ld  seem to  be un favou rab le  
to  th a t  im p lic a tio n . I t  fu r th e r  fo llow s th a t  I  
need n o t consider the  question th a t  has been 
raised as to  estoppel.

I  come now  to  the  second p o in t, w h ich , in  
m y  v iew , rests on a w h o lly  d iffe re n t basis. A ll 
un load ing  a t the  P o rt o f Lond on  is done b y  the 
P o rt o f L o n d o n  A u th o r ity  under s ta tu to ry  
a u th o r ity .  T he  P o rt A u th o r ity  have published 
d u ly  au thorised  tab les o f rates and charges w ith  
respect to  g ra in  and seed and o th e r m a tte rs , 
and these tab les p ro v id e  fo r  an e x tra  charge 
on cargoes o r po rtion s  o f cargoes exceptiona l 
in  character, a ris ing  fro m  the  na tu re , stowage, 
o r co n d itio n  o f  the  goods. F o r instance, the  
fo llo w in g  s ta tem ent is made in  the  G ra in  and 
Seed B ook, a t p. 10 : “  A n  a d d itio n a l charge 
w i l l  be made when e x tra  expense is in vo lve d  
in  the  w o rk in g  o u t ow ing  to  th e  co n d itio n  o f the 
goods o r to  any o th e r cause.”

B y  v ir tu e  o f the  co n d itio n  o f  th is  ba rley , 
e x tra  expense was caused. E x t ra  charges 
were pa id  to  the  corn tr im m e rs , and th e  con d i
t io n  o f  the  b a rle y  caused the  suction  m ach in e ry  
and a tte n d a n t w o rkm en  to  be em ployed fo r 
a longer pe riod  th a n  w o u ld  otherw ise be the 
case. There fore, the  P o rt o f Lond on  A u th o r ity  
charged, and in  m y  v iew , p ro p e rly  charged, 
su b s ta n tia lly  m ore th a n  th e y  w o u ld  have done 
i f  th e  cargo had been in  a no rm a l co n d itio n . 
The shipowners have p a id  those charges and 
th e y  seek to  recover fro m  the  de fendants a 
p o rtio n  o f those e x tra  charges upon the  ground 
th a t  th e y  have pa id  th a t  p o rtio n  to  the  use o f 
the  defendants. The defendants were n o t 
requested to  assent to  the  e x tra  charges. In  
m y  op in ion , however, on th e  facts o f  the  present 
case, the re  m us t be deemed to  have been an 
im p lie d  request in  la w  b y  the  defendants to  
th e  p la in t if fs  to  assent to  the  increased charges 
fo r  and on b e ha lf o f  the  defendants.

L e t  me m ake the  p o s itio n  q u ite  p la in . The 
opera tion  o f un load ing  is a jo in t  opera tion . 
The tr im m e rs  are in  the  h o ld  and th e y  are called 
sh ip ’s m en and w o rk  on b e ha lf o f  th e  sh ip  ; 
th e y  are, o f course, em ployed b y  th e  P o rt o f 
Lond on  A u th o r ity .  B u t  the  opera tions from  
the  tim e  the  g ra in  is e levated fro m  the  ho ld 
and take n  upw ards t i l l  i t  gets to  the  warehouse, 
where i t  is p u t in to  bags and th e n  in to  c ra ft, 
are done on beha lf o f the  receivers. Therefore, 
a lth ou gh  the re  is one to ta l i t y  o f  operations, 
as a m a tte r  o f fa c t the re  is a c lear d iv is io n  w ith  
respect to  th e  a llo ca tio n  o f  w o rk .

O f the  to ta l e x tra  charge made b y  th e  P o rt 
o f Lond on  A u th o r ity  and pa id  b y  the  sh ip 
owners, ab ou t 8i. 13s. (id., is in  respect o f  ex tra  
la b o u r fo r  th e  rece ivers’ p a r t  o f the  opera tion, 
and 501. fo r  th e  burden upon  the  m ach inery  
w ith  respect to  w o rk  done fo r  the  receivers, 
m ak in g  a to ta l o f  a b o u t 581. odd. M r. D un lop , 
fo r  the  p la in t if f ,  relies on the  p o in t th a t  there 
was no request b y  th e  defendants to  do the  w o rk
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and p a y  the  increased charges. I  appreciate 
•.hat p o in t, b u t, in  m y  op in ion , i t  is im possib le, 
|n  v iew  o f the  cases in  w h ich  requests have been 
•n ip lied  b y  law , to  ho ld  th a t  the  defendants 
a re n o t liab le . T h is  question, a lthough  perhaps 
som ewhat new as regards sh ipp ing , is n o t a t 
n il nove l w ith  regard to  ra ilw a ys , and I  w i l l  
m ere ly re fe r to  several cases upon  the  m a tte r 
ns show ing the  circum stances in  w h ich  the  
' <>Urt  w i l l  im p ly  a request in  sp ite  o f a p ro te s t 
° r  in  spite- o f th e  fa c t th a t  the  de fendant 
ignores w h a t is proceeding : (see Great N orthern  
K a ilw a y  v . Swaffield, 30 L .  T . R ep. 562 ; L . R ep.

E x  132 ; London and N o rth  Western R a ilw ay  v . 
Muerden, 113 L .  T . Rep. 285 ; 114 L .  T . Rep.

> London and N o rth  Western R a ilw ay  v . 
Vj'oo/ce and Co., 20 T im es L . R ep. 506 ; and 
t M ila n d  R a ilw ay  v . M yers, Rose, and Co., 
" 9 L . T . R ep. 411 ; (1908) 2 K .  B . 356 ; (1909),

In  m y  o p in ion  those cases show c le a rly  the  
®x te n t to  w h ich  the  law  w ill go in  im p ly in g

request in  a case where the  in te rests o f  tw o  
Persons are concerned, and where i t  is essential

at  one should do som eth ing in  o rder to  c a rry  
° n t  the  jo in t  in terests. N o w  here the re  was a 
J °m t o b lig a tio n  on the  shipowners and the 
eccivers. j t  was essential th a t  th e  ship 

be° U^  I )e d ischarged as fa s t as she cou ld  
e- I t  va s  one ope ra tion  in  substance, 

th  ^ ^W°  ^or Purposes o f a lloca tion , and 
wi?-re Was a P aym ent made b y  the  p la in tiffs , 
s ta t^ ' t0  t l̂e ex te n t ° I  Rle figures th a t  I  have 
in i ^  was, in  m y  op in ion , n o t o n ly  in  fa c t, b u t 
w aw > fo r the  bene fit o f  the  defendants. The 
,v° r ^ they  are charged w ith , was w o rk  w h ich  
d as done fo r  them , and the  l ia b i l i t y  o f the  defen- 
a n ts> in  m y  op in ion , is w h o lly  independent o f 
a s 't <i Uesf ' on ° f  w a rra n ty  o r o f an y  question 
w , . Ih e q u a lity  o f the  cargo. I t  is a l ia b i l i t y  
Ca 1Ca depends upon  the  fa c t th a t  i t  was th e ir  
v es?el was be ing discharged fro m  th is

su^ b e  resu lt is, the re fore , th a t  th e  defendants 
bv  uPon th e  f irs t  p o in t w h ich  was raised 
^  th e ir  counsel  w ith  regard to  de lay, b u t  th a t  
t  are liab le  in  regard to  the  second c la im  
We 116 exIe n t o f th re e -fifth s  o f 581. as th e y  
n a ^ f Receivers o f o n ly  300 tons o u t o f the  500—  
n .y »  35b 3s. 6d. There w i l l  be no costs 
° n e ith e r side.

c j ^ ie i t o r s  fo r  the  p la in tiffs , Constant and 

Solic ito rs fo r the  defendants, Lowless and Co.

M a y  17, 18, and  24, 1922.
(Before McCardie, J .)

John Edwards and Co. v . Motor Union 
I nsurance Company Limited, (a)

Insu rance  (M a rin e )— P .p . i.  clause— H onour 
p o licy  —  In d e m n ity— Subrogation— Election—  
V a lid ity  o f p o licy— M a rin e  Insurace A c t 1906 
(6 E dw . 7, c. 41), s. 4, sub-s. 2.

B y sect. 4, sub-sect. 2 o f the M a rin e  Insurance A c t 
1906, “  A  contract o f m arine  insurance is  
deemed to be a gam ing and wagering contract ”  
— and therefore vo id  by sub-sect. 1 o f the 
same section— “  . . . (b) where the p o licy
is  made ‘ interest or no interest,’ or ‘ w ithou t 
fu r th e r p ro o f o f interest than the po licy  its e lf,’ 
or ‘ w ithou t benefit o f salvage to the insu re r,’’ or 
subject to any other like  term .”

The defendants subscribed an honour tim e p o lic y  
o f m arine  insurance fo r  5610b fo r  twelve 
months fro m  the 11 th M a rch  1920, on fre ig h t 
and chartered fre ig h t on the steamship W h ite  
Rose o f which the p la in t if fs  were the owners. 
The p o licy  contained the fo llo w in g  clauses : 
Clause 5 :  “  I n  the event o f the tota l loss, 
whether absolute or constructive, o f the steamer, 
the am ount underw ritten by th is po licy  shall 
be p a id  in  f u l l ,  whether the steamer be f u l l y  or 
on ly  p a r tly  loaded or in  ballast, chartered or 
unchartered.'”  Clause 7 : “  I n  calcu la ting the 
am ount due under th is p o licy  in  respect o f any  
c la im  except under clauses 3 and  5, a ll 
insurances on fre ig h t (in c lud in g  honour po lic ies  
on fre ig h t) sha ll be taken in to  consideration and  
when the to ta l o f such insurance exceeds in  
am ount the gross fre ig h t actua lly at r is k  on ly  
a rateable p ro po rtion  o f the gross fre ig h t loss 
sha ll be recoverable under th is  p o licy , not
w ithstand ing any va lua tion  therein.”  The 
p o lic y  also contained the fo llo w in g  conditions 
in  the s lip  attached to i t : “  F u l l  interest
admitted. P roduction o f th is  p o lic y  to be 
deemed f u l l  and sufficient p ro o f o f interest.”

D u rin g  the currency o f the po licy , the W h ite  
Rose became a tota l loss, being ru n  in to  and  
sunk by the steamship Fantee, which vessel, 
in  subsequent proceedings, was fo u n d  solely 
to blame fo r  the co llis ion . The owners o f the 
Fantee lim ite d  the ir l ia b i l ity  by v irtue  o f the 
M erchant S h ipp ing  Acts. The p la in t if fs  
cla im ed about 69,000b as the value o f the 
vessel arid  2349b fo r  loss o f h ire . T h is  c la im  
fo r  loss o f h ire  was accepted and passed by the 
reg istrar o f the court. The am ount to which  
the owners o f the Fantee lim ite d  the ir lia b il ity  
was 43,000b, and they p a id  that sum. The 
p ro po rtion  of the 43,000b attributable to the 
c la im  o f  2349b fo r  loss o f h ire  was 1416b 12s. 3d. 
the am ount at issue in  the action. The 
defendants contended that they were entitled  
to that sum o f 1416b 12s. 3d., against the f u l l  
am ount o f the ir honour p o licy , by v irtue  o f 
the doctrine o f subrogation.

H e ld , (1) that the p o licy  was vo id  by v irtue  o f 
sect. 4 o f the M a r in e  Insurance A c t 1906, 
and was destitute o f a l l legal effect between

(a) R epo rted  b y  T . W . M organ, E sq ., B a rr is te r -a t-L a w .
NV o l . X V I . ,  N . S.
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the p a r t ie s ; (2) that i t  was not a contract 
o f indem n ity , and therefore there was no 
scope in  i t  fo r  the doctrine o f subrogation ; 
and  (3) that the p la in t if fs  d id  not by asking  
fo r ,  and receiving paym ent under the po licy , 
elect to treat i t  as v a lid  and b ind ing.

Action in  the  Com m ercia l l is t  tr ie d  by  
M cCardie , J .

The p la in t if fs  c la im ed fro m  the  defendants 
th e  sum  o f  14161. 12s. 3d., under a p o lic y  o f 
m arine  insurance. The facts and po in ts  o f 
a rgum ent are fu l ly  sta ted in  the  w r it te n  
ju d g m e n t o f M cCardie , J .

Leek, K .C . and Le Quesne fo r  the  p la in tiffs .
R . A . W righ t, K .C . and  H . Claughton Scott

fo r  the  defendants. ,,
C ur. adv. vu lt.

M a y  24.— McCardie, J . read the  fo llow ing  
ju d g m e n t T h e  po in ts  o f insurance la w  raised 
b y  th is  ac tio n  are novel. The p la in t if fs  (John 
E dw ards and Co.) c la im  fro m  the defendants 
the  sum o f 14161. 12s. 3d. under circum stances 
w h ich  can be b r ie fly  sta ted. The p la in tiffs  
ow ned the  steam ship W hite Rose. I n  M arch 
1920 th e  defendants subscribed an honour tim e  
p o lic y  o f  m arine  insurance fo r  56101. fo r  the  
space o f tw e lv e  m onths fro m  the  11 th  M arch 
1920, on fre ig h t and charte red fre ig h t on the  
said vessel. The p o lic y  in co rp o ra ted  certa in  
In s t itu te  T im e  Clauses. Clause 5 was th is  : 
“  in  the  even t o f the  to ta l loss, w he the r absolute 
o r con s tru c tive , o f the  steamer, the  am o un t 
u n d e rw ritte n  b y  th is  p o lic y , sha ll be p a id  in  
f u l l ,  w he the r the  steam er be fu l ly  o r o n ly  p a r t ly  
loaded, o r in  ba llas t, charte red o r uncharte red .”  
Clause 7 was th is  : “ I n  ca lcu la ting  the  am oun t 
due under th is  p o licy  in  respect o f an y  cla im s, 
except under clauses 3 and 5, a ll insurances 
on fre ig h t ( in c lu d in g  honour polic ies on fre ig h t), 
sha ll be taken  in to  considera tion , and when 
the  to ta l o f such insurance exceeds the  am o un t 
o f gross fre ig h t a c tu a lly  a t r isk , o n ly  a ra teable 
p ro p o rtio n  o f the  gross fre ig h t lo s t sha ll be 
recoverable under th is  p o licy , n o tw ith s ta n d in g  
a n y  v a lu a tio n  th e re in .”

The p o lic y  also con ta ined the  fo llo w in g  
cond itions  in  the  s lip  a ttached  to  i t  : “  F u ll 
in te re s t a d m itte d .”  “  P ro d u c tio n  o f  th is  p o lic y  
to  be deemed fu l l  and su ffic ien t p ro o f o f 
in te re s t.”  Those are the  o n ly  p rov is ions o f 
the  p o lic y  I  need m ention .

D u rin g  the  p o lic y  period the  W hite Rose was 
proceeding fro m  L iv e rp o o l to  the  B r is to l 
Channel in  ba lla s t to  take  up a cha rte r, and 
w h ils t on the  voyage she was, on th e  20 th  M arch 
1920, ru n  in to  and sunk b y  the  steam ship 
Fantee. I n  subsequent proceedings the  Fantee 
was found  sole ly to  blam e fo r  the  co llis ion  ; b u t 
her owners c la im ed to  l im it  and d id  l im it  th e ir  
l ia b i l i t y  b y  v ir tu e  o f the  M erchan t S h ipp ing  
A c ts . The c la im  o f the  p la in t if fs  was fo r  abou t
69,0001. as the  va lue o f the  vessel, and also fo r 
23491. fo r  loss o f h ire . T h is  c la im  o f the 
p la in t if fs  fo r  loss o f h ire  was accepted and passed 
b y  the  R e g is tra r o f the  C ourt. The am oun t 
to  w h ich  the  owners o f the  Fantee l im ite d  th e ir  
l ia b i l i t y  was 43,0001., and th e y  p a id  th is  sum.

The p ro p o rtio n  o f the  43,0001. a ttr ib u ta b le  
to  the  said c la im  o f 23491. fo r  loss o f h ire  was 
14161. 12s. 3d. T h is  is the  am oun t a t issue 
in  the  present ac tion .

A f te r  the  to ta l loss o f the  W hite Rose, various 
sums were p a id  to  the  p la in t if fs  b y  unde rw rite rs  
o f v a lid  po lic ies o f m arine  insurance on the  h u ll 
o f  th a t  vessel, and the  defendants pa id  to  the  
p la in t if fs  the  fu l l  56101. under th e ir  said honour 
p o licy . V arious paym ents b y  w ay o f  a d ju s t
m en t have been made as between the  p la in tiffs  
and ce rta in  un de rw rite rs  o f the  v a lid  polic ies 
on h u ll o u t o f the  said sum  o f 43,0001. The 
o n ly  p o rtio n  o f th a t  sum o f 43,0001. in  d ispu te  
is the  above am oun t o f 14161. 12s. 3d. The 
defendants c la im  th a t  th e y  are e n tit le d  to  th a t 
14161. 12s. 3d. b y  v ir tu e  o f the  do c trine  o f 
subrogation . The p la in t if fs  deny th a t  the 
doc trine  has any a p p lica tio n  to  a mere honour 
p o licy . Hence the  present ac tion  to  determ ine 
the  question. The po in ts  a t issue have been 
fu l ly  and a b ly  argued b y  counsel on b o th  sides.

The f irs t  m a tte r fo r  decision is w hethe r or 
n o t th e  p o lic y  o f M arch  1920 is v o id  under 
sect. 4 o f  the  M arine  Insurance A c t  1906 
(6 E dw . 7, c. 41). I n  sp ite  o f the  ingenious 
argum ents b y  the  de fendan t’s counsel, I  can 
feel no d o u b t on the  p o in t. The words o f sect. 
4 are clear. T hey  are these— sub-sect. 1 : 
“  E v e ry  c o n tra c t o f  m arine  insuranee b y  w ay 
o f gam ing o r wagering is v o id .”  Sub-sect. 2 : 
“  A  co n tra c t o f  m arine  insurance is deemed to  
be a gam ing o r wagering c o n tra c t (a) where the 
assured has n o t an insurable in te res t as defined 
b y  th is  A c t, and the  con tra c t is entered in to  
w ith  no expecta tion  o f acqu iring  such an 
in te res t, o r (b) where the  p o lic y  is made ‘ in te res t 
o r no in te res t,’ o r ‘ w ith o u t fu r th e r  p ro o f o f 
in te res t th a n  the  p o licy  its e lf, ’ o r ‘ w ith o u t 
bene fit o f salvage to  the  insure r,’ o r sub ject 
to  an y  o th e r lik e  te rm . P rov ided  th a t,  where 
there  is no p o s s ib ility  o f salvage, a p o lic y  m ay 
be effected w ith o u t bene fit o f  salvage to  the  
insu re r.”  I  do n o t pause now  to  discuss the 
section inasm uch as I  ven tu red  to  express m y  
views upon i t  in  Cheshire and Co. v . Vaughan 
Brothers and Co. (15 Asp. M ar. L a w  Cas. 69, 
a t p. 70 ; 25 Com. Cas. 51). A t  p. 57 o f
th a t  re p o rt, a fte r  re c itin g  the  p ro v is io n  th a t 
every co n tra c t o f m arine  insurance b y  w ay o f 
gam ing o r wagering is vo id , I  said th is  : “  The 
sub-section cons titu tes  an em pha tic  condem na
t io n  b y  the  Le g is la tu re  o f an y  gam ing con tra c t 
w ith  respect to  m arine  insurance. I t  m ust 
be rem em bered th a t  th is  sub-clause rests upon 
no mere te c h n ic a lity . I t  is based upon pu b lic  
p o lic y  and i t  was passed in  order to  p reven t 
( i f  possible) w h a t was deemed to  be a grave 
p u b lic  m isch ie f. So e a rly  as 1745 the  Legis
la tu re  had perceived the  evils o f gam ing 
con tracts  o f th is  descrip tion  and had p rov ided  
a measure o f  le g is la tio n  to  deal w ith  th e m .”

M y  decision in  th a t  case was a ffirm ed b y  the 
C ourt o f A p p e a l, and Bankes, L .J .  in c id e n t
a l ly  observed (15 Asp. M ar. La w  Cas. 69 ; 
123 L . T . R e p . 487 ; (1920) 3 K . B ., a t  p. 251) : 
“  The m a in  e v il w h ich  i t  was in tended  th a t 
the  ea rlie r A c t  should deal w ith , as rec ited  in
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the pream ble, was as g rea t when the  A c t  o f 
1906 was passed as i t  was in  1745.”

I  th in k  i t  c lear th a t  eve ry  p o lic y  con ta in ing  
^  P-p.i. clause is made v o id  b y  v ir tu e  o f sect. 4 
! 2) (b) o f the  A c t  o f 1906 w he the r i t  be a wager- 

c o n tra c t in  fa c t o r n o t : (see Cheshire and  
G°. v . Vaughan Brothers and Co.) (sup.) and 
Per P . O. Lawrence, J ., in  Re London County  
Commercial Reinsurance Office, L im ite d  (15 
^ SP- M ar. L a w  Gas. 558 ; 127 L .  T . Rep. 20 ; 
(1922) 2 C h . 67). I f  a p .p .i. clause o r any 
*ke te rm  ex is t in  the  p o lic y  then  i t  m a tte rs  

9 ° t  th a t  the  assured possesses an insurab le  
in te rest, n o r does i t  m a tte r th a t  he in tro -  

uces in to  the  docum ent such a p rov is ion  
th a t,  fo r  exam ple, appearing  in  clause 7 

th  t' l̂e In s t itu te  T im e  Clauses. In  each case 
he p o lic y  is vo id . I  the re fore  h o ld  th a t  sect. 4 

0 the  A c t o f 1906 avoids th e  p o lic y  now  before 
I f  th is  be so the re  arises fo r  decision the  

n r th e r  question, can a r ig h t  o f sub roga tion  
spring fro m  a docum ent so declared v o id  by  
s ta tu te  ?

The doc trine  o f sub rogation  m u s t be b r ie fly  
Considered. I t  was de rived  b y  ou r E ng lish  
courts fro m  the  system  o f  R om an law . I t  
paries in  some im p o rta n t respects fro m  the  

octrine  as app lied  in  th a t  system , and indeed, 
j  ac tua l te rm  “  sub rogation  ”  does no t, 

th in k , occur in  R om an la w  in  re la tio n  to  the  
ob jects to  w h ich  i t  has been app lied  b y  
ug lish law  (see D ix o n  on the  L a w  o f Subroga- 

tio n  (P h ilad e lph ia , 1862), c. i.) . The doctrine  
as been w id e ly  app lied  in  o u r E ng lish  body  

law  as, fo r  exam ple, to  sureties and to  
a tte rs o f u ltra  vires as w e ll as to  insurance, 

u connection w ith  insurance i t  was recog- 
•sed ere the  beg inn ing  o f th e  e igh teen th

cen tury .
y  R anda l v . Cochran, decided in  1748 (1 
i es- Sen. 98), i t  was he ld  th a t  the  p la in t if f  

surers, a fte r  m ak ing  sa tis fac tion , stood in  the  
P ace o f the  assured as to  goods, salvage, and 
c s titu t io n  in  p ro p o rtio n  fo r  w h a t th e y  pa id . 

“  T r 6 k ° r<I  Chancellor (L o rd  H a rdw icke ) said : 
co l 6 Lad the  p la in es t e q u ity  th a t

111c*. be.”  I t  is curious to  observe how  th is  
in fCtr*ne sub rogative  e q u ity  g ra d u a lly  entered 
i 0 Ibe  substance o f insurance law , and  a t 

ng th  became a recognised p a r t  o f several 
Ranches o f the  general com m on L a w . In  
M aSOn v - S ainsbury  (3 D oug., a t p. 64), L o rd  

an s fldd  said : “  E v e ry  day th e  insu re r is
t  in  the  place o f the  insured .”  B u lle r, J ., 

th  * 16 ,same case, in  ap p ro v in g  ju d g m e n t fo r 
“  to p *8’11®  insure r, said (3 D oug., a t p. 64) : 
j be ther th is  case be considered on s t r ic t ly  
cin l P rinc iPles o r uPon the  m ore lib e ra l p r in - 
t fP es ° f  insurance law , the  p la in t if f  is e n tit le d  
ba r ®?ove r-”  The m ore lib e ra l p rinc ip les  were 
Welf t- ° n  e<I u bab le  considerations ; and in  the
i .  "know n case o f B u rn a n d  v . Rodocanachi 
1 Asp. M ar. L a w  Gas. 576 ; 47 L . T . R ep.

: 7 ,A p p . Cas., a t p. 339), L o rd  B la c k 
burnn said in  reference to  a m a rine  p o lic y  : 
i f  *" le in de m n ifie r has a lready pa id  i t ,  then, 

a n y th in g  w h ich  d im in ishes th e  loss comes 
°  fhe  hands o f the  person to  w hom  he has

pa id  i t ,  i t  becomes an e q u ity  th a t  the  person 
who has a lready pa id  the  fu l l  in d e m n ity  is 
e n tit le d  to  be recouped b y  ha v in g  th a t  am o un t 
back.”  T h is  e q u ity  springs, I  conceive, sole ly 
fro m  the  fa c t th a t  the  o rd in a ry  and v a lid  
c o n tra c t o f m arine  insurance is a co n tra c t o f 
in d e m n ity  o n ly . The p o in t was p u t  m ost 
c le a rly  b y  B re tt ,  L .J . ,  in  Castella in  v . Preston  
(49 L . T . Rep. 29 ; 11 Q. B . D iv .,  a t p. 386), 
when he said : “  The ve ry  fou nda tion , in  m y  
op in ion , o f every ru le  w h ich  has been app lied  
to  insurance law  is th is , nam ely, th a t  the  
co n tra c t o f insurance con ta ined in  a m arine  
o r fire  p o lic y  is a c o n tra c t o f in d e m n ity  and 
in d e m n ity  o n ly .”  T h a t is the  p rin c ip le  em 
bodied in  sect. 79 o f the  M arine  Insurance A c t 
1906. I f ,  then , sub roga tion  is based on in de m 
n ity ,  i t  is w e ll to  consider the  features flow ing  
fro m  subrogation . T h is  m a tte r is n e a tly  sta ted 
in  P o rte r on Insurance 6 th  ed it., p. 236 as 
fo llow s : “  T h is  r ig h t  rests upon the g round
th a t  the  insure r’ s c o n tra c t is in  the  na tu re  o f 
a c o n tra c t o f in d e m n ity , and th a t  he is there fore 
e n tit le d  upon pa y in g  a sum fo r  w h ich  others 
are p r im a r ily  liab le  to  the  assured, to  be p ro 
p o rtio n a lly  subrogated to  the  r ig h t  o f ac tion  
o f the  assured against th e m .”  See, too , 
A rn o u ld  on M arine  Insurance, 10 th  ed it., 
vo l. 2, s. 1226, and M a c G illiv ra y  on Insurance, 
p. 733.

I f  once the  c la im  is pa id , then, as a m a tte r o f 
e q u ity , the  r ig h ts  to  recover against th ird  
persons pass fro m  the  assured to  the  insure r, 
a lthough  the  legal r ig h t  to  com pensation 
rem ains in  the  assured, and a lthough  actions 
a t la w  m ust be b ro u g h t in  the  name o f the 
assured and n o t o f  the  insure r : (see London  
Assurance Company v . Sainsbury, 3 Doug. 245. 
and K in s  v . V ic to r ia  Insurance Company, 
74 L .  T . Rep. 206 ; (1896) A . C. 250).

As po in te d  o u t in  M a c G illiv ra y  (p. 740), i t  
fo llow s fro m  th is  e q u ity  th a t  i f  the  assured, 
upon tender o f a p rope r in d e m n ity  as to  costs 
refuses th e  use o f  his name, the  insu re r can, 
b y  proceedings in  e q u ity , com pel h im  to  g ive 
the  use o f his name. T h is  has long been 
settled  law .

I  have d w e lt on the  above po in ts  because i t  is 
necessary to  bear them  in  m in d  when tes tin g  
the  questions a t issue in  the  present case. I t  
w i l l  be observed th a t  the  whole basis o f  the  
sub roga tive  do c trine  is founded on an actua l 
b in d in g  and opera tive  co n tra c t o f in d e m n ity , 
and th a t  i t  is fro m  such a c o n tra c t o n ly  th a t  the  
equ itab le  resu lts and rig h ts , as ind ica ted  above, 
de rive  th e ir  o rig in .

A t  th is  stage I  ough t to  no tice  a con ten tion  
raised b y  the  counsel fo r the  defendants. They 
sub m itte d  th a t  the  r ig h t  o f sub rogation  rested, 
n o t on the  o rig in a l c o n tra c t o f insurance, b u t 
upon the  pa ym en t made b y  the  insure r under a 
c o n tra c t a p p a re n tly  o f th a t  character. T hey  
referred to  several d ic ta  ; I  need o n ly  m en tion  
tw o . Thus, in  Sim pson  v . Thomson (3 Asp. 
M a r. L a w  Cas. 567 ; 38 L . T . Rep. 1 ; 3 
A pp . Cas., a t p. 284), L o rd  Cairns said : “  I  
kno w  o f no fo u nda tion  fo r  the  r ig h t o f 
un de rw rite rs , except the  w e ll-kn ow n  p rin c ip le
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o f  law , th a t  where one person has agreed 
to  in d e m n ify  another, he w ill,  on m ak ing  good 
the  in d e m n ity , be e n tit le d  to  succeed to  a ll the 
w ays and means b y  w h ich  the  person in d e m n i
fied  m ig h t have p ro tec ted  h im se lf against or 
re im bursed h im se lf fo r  the  loss.”  So, too , in  
Castella in  v . Preston (49 L . T . R ep. 29 ; 11
Q. B . D iv .,  a t p. 389), B re t t ,  L .J .  said : “  B u t 
he canno t be subrogated in to  a r ig h t  o f ac tion  
u n t i l  he has pa id  the  sum insured and made 
good the  loss.”  These d ic ta , however, are 
capable o f  ju s t exp la na tio n  b y  the  th e o ry  th a t 
the  p r in c ip le  o f sub roga tion  is ever a la te n t and 
in h e re n t in g re d ie n t o f the  c o n tra c t o f in d e m n ity , 
b u t  th a t  i t  does n o t become opera tive  o r 
enforceable u n t i l  ac tua l pa ym en t be made by  
the  insure r. I t  derives its  life  fro m  the  o rig ina l 
c o n tra c t. I t  gains its  opera tive  force from  
p a y m e n t under th a t  con tra c t. N o t t i l l  p a y 
m e n t is made does the  e q u ity , h ith e rto  he ld  in  
suspense, grasp and operate upon the  assured’s 
choses in  action. In  m y  v ie w  the  essence o f the 
m a tte r  is th a t  sub rogation  springs n o t from  
p a ym e n t o n ly , b u t fro m  ac tu a l pa ym en t 
c o n jo in t ly  w ith  th e  fa c t th a t  i t  is made pu rsuan t 
to  the  basic and o rig in a l c o n tra c t o f in d e m n ity . 
I f  then , th e  r ig h t  o f sub rogation  rests upon 
pa ym en t under a c o n tra c t o f in d e m n ity , how 
does the  m a tte r  s tand when the  p o lic y  o f 
insurance is an honour p o lic y  o n ly  ? In  m y  
op in ion  such a p o lic y  is n o t a co n tra c t o f 
in d e m n ity  a t a ll. I t  is the  nega tion o f such a 
con tra c t. I  resp ec tfu lly  agree w ith  the  s ta te 
m en t in  A rn o u ld , s. 311, th a t  “ a wager (or 
honour) p o lic y  m ay  be defined to  be one in  
w h ich  the  pa rties, b y  express term s, d isc la im , 
on the  face o f i t ,  the  in te n tio n  o f m a k in g  a 
c o n tra c t o f in d e m n ity .”  T h is  s ta tem ent, I  
th in k ,  pu ts  the  p o in t fo rc ib ly  and w e ll. I t  
m a tte rs  n o t in  w h a t w a y  the  d isc la im er be 
expressed, w h e the r b y  the  words, “  P rod uc tio n  
o f th is  p o lic y  to  be deemed fu l l  and su ffic ien t 
p ro o f o f in te re s t,”  o r b y  any lik e  phrase. 
Such a p o lic y  was since 1745 (19 Geo. 2, c. 37), 
and is, in  t r u th  and substance, a wager, and is 
regarded as such b y  sect. 4 o f the  A c t  o f 1906. 
Thus, under the  A c t  o f 1745, i t  was said b y  
L o rd  M ansfie ld in  K u le n  K em p  v . Vigne  (1 T erm . 
R ep., a t p. 308) : “  A  necessary consequence 
o f  th is  be ing a w agering p o lic y  is th a t  the  
insure r canno t abandon.”  A n d  so, too , in  
the  ea rlie r case o f  Dean v . D icker (2 S tr. 1250) 
i t  was he ld th a t  on a p o lic y  “  in te res t o r no 
in te re s t,”  a recapture  o f the  ship a fte r  be ing in  
an enem y’s p o r t  w o u ld  n o t a v a il the  de fendant 
insu re r, inasm uch as th e  p o lic y  was a mere 
wager upon a to ta l loss in  the  voyage. I  
th in k  th a t  P a rlia m e n t has placed a “  p .p .i.”  
p o lic y  on m uch the  same fo o tin g  as a wager on a 
horse race. In  substance i t  is a m ere bet. 
The insu re r agrees to  pa y  on the  occurrence o f a 
g iven  event, irrespective  o f the  ac tu a l in te res t 
o r loss o f the  assured. I t  is none the less a bet 
in  substance, because the  w agering parties m ay  
have c lo thed the  wager w ith  ce rta in  cond itions. 
Sect. 4 o f the  A c t o f 1906 canno t be defeated by 
a mere device o f phrases. I f ,  then, the  p o licy  
before me is to  be deemed a m ere wager and n o t

a c o n tra c t o f in d e m n ity , i t  fo llow s th a t  the re  is 
no ju r is t ic  scope fo r the  opera tion  o f the  
p r in c ip le  o f subrogation . The essential basis 
o f sub roga tion  is w h o lly  absent.

There is also the  fu r th e r  p o in t, th a t  b y  
sect. 4 o f the  A c t  o f 1906 the  present p o lic y  is 
vo id . I t  is d e s titu te  o f a ll legal effect between 
the  pa rties . I f  so, i t  canno t operate as i f  i t  
were a v a lid  ba rga in  c a rry in g  w ith  i t  the  legal 
and  equ itab le  resu lts and th e  body  o f  ju ra l 
remedies w h ich  o rd in a r ily  flo w  fro m  an in su r
ance in d e m n ity  con tra c t. Lega l proceedings 
to  enforce sub roga tive  r ig h ts  canno t be based 
on a docum ent w h ich  is s tr icken  w ith  s te r il ity  
b y  A c t  o f P a rliam e n t. I  m a y  c ite  the  words o f 
S c ru tton , L .J . ,  in  Cheshire and Co. v . Vaughan  
Brothers and Co. (15 A sp. M ar. L a w  Cas., a t 
p . 76 ; 123 L .  T . R ep. 487 ; (1920) 3 K .  B . 240, 
a t p. 255), w hen he said : “  In  m y  v ie w  the  co u rt 
m us t g ive  fu l l  effect to  the  n u ll i ty  and in v a lid i ty  
w h ich  the  s ta tu te  declares, and ‘ canno t consider 
as the  basis o f a legal o b lig a tio n  a set o f 
re la tions w h ich  P a rlia m e n t has declared to  be 
n u ll and v o id . ’ ”  I t  the re fore  fo llow s th a t,  
p r im d  fac ie , the  defendants are n o t e n tit le d  to  
the  sum  o f 1416Z. 12s. 3d. in  d ispute .

B efore passing to  the  fin a l con ten tio n  o f the 
defendants, I  m ay  m en tion  th ree  w e ll-kn o w n  
decisions c ited  and re lied  on b y  the  de fendan ts ’ 
counsel. F irs t ,  K in g  v . V ic to ria  Insurance  
Com pany (sup.) where the  P r iv y  Council he ld 
th a t  the  insure r, seeking to  exe rt his sub roga tive  
remedies, m u s t show th a t  he has p a id  the 
assured, b u t need n o t show th a t  he was le g a lly  
bound to  pa y  unde r the  te rm s o f the  p o lic y . In  
th a t  case, however, the  p o lic y  was v a lid  and  
hence the re  was no d o u b t th a t  the  fou nda tions  
o f sub roga tion  ex is ted. I f  so, i t  seems ju s t  to  
h o ld  th a t  paym ents reasonably made unde r the  
p o lic y  should operate as c rea ting  a r ig h t  to  
sub roga tive  remedies. Secondly, Thames and  
M ersey M a r in e  Insurance Company v . “  Gun- 
f o r d ”  S h ip  Com pany  (12 Asp. M ar. L a w  Cas. 
49 ; 105 L .  T . R ep. 312 ; (1911) A . C. 529) 
where the  House o f Lo rds  he ld  th a t  the 
om ission to  disclose the  facts re la tin g  to  
the  ove r insurance o f the  vessel and the 
existence and a m o u n t o f  honour polic ies 
am oun ted  to  the  non-d isclosure o f m a te ria l 
circum stances d e a lt w ith  b y  sect. 18 o f the 
M arine  Insurance A c t  1906. T h is  decision was 
rem arkab le  fo r  th e  p o w e rfu l and condem nato ry  
v iew s expressed b y  L o rd  Shaw on gam b ling  
m arine  po lic ies. The case recognises th a t  
ho no ur polic ies in  fa c t ex is t. I t  c e rta in ly  
recognises, I  th in k , n o th in g  m ore. I t  
emphasises, on the  co n tra ry , th e ir  in v a lid i ty  
fo r  co n tra c tu a l purposes. I t  m ere ly  decides 
th a t  an honour po licy  as a bare fa c t m ay  be a 
re leva n t c ircum stance fo r disclosure to  an 
insure r under sect. 18 o f the  A c t o f 1906. 
T h ird ly ,  B ridge r v . Savage (53 L . T . R ep. 129 ; 
15 Q. B . D iv .  363), where the  C ourt o f Appea l 
he ld  th a t  an agent who had received w inn ings 
on bets on horse races made w ith  th ird  persons 
m ust account to  his p r in c ip a l fo r them , a lthough  
the bets were v o id  under 8 &  9 V ie t. c. 109, s. 18. 
T h a t decision was fo llow ed b y  the  D iv is io n a l
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g ; u n  in  De M attos  v . B en ja m in  (70 L . T . Rep.

The ra t io  o f B rid g e t v . Savage (sup.) has o ft-  
j lrrJes been discussed, fo r  exam ple, b y  S c ru tton , 

in  Cheshire and Co. v . Vaughan Brothers 
R - J ° '  (SUP-) Perhaps the  best exp la na tio n  o f 

r i dger v . Savage (sup.) is th a t  g iven  in  A rn o u ld , 
s- '  b9, 121, and the  notes the re to , nam ely , th a t  
n agent canno t d ispu te  the  t i t le  o f his p rin c ip a l, 
his is a reasonable exp lana tion , though  i t  m ay 
° t  a p p ly  j n  cases where the  transactions g iv in g  
•se t °  the  rece ip t b y  the  agent are n o t m ere ly  

irri ’• are Pr °b ib ite d  under p e n a lty  o f
P risonm ent o r fine. H ow ever, th a t  m ay  be I  

a.hnot see th a t  B rid g e t v . Savage (sup.) is 
e evant to  th e  question now  before me. 

f  can now  b r ie f ly  deal w ith  th e  fin a l conten- 
°h  o f the  defendants, nam ely , th a t  the  

II h ih tiffs , b y  ask ing fo r  and  rece iv ing  the  5,6101. 
nder the  honour p o lic y , the re by  elected to  

k  eat i t  as v a lid  and b ind ing , and canno t now  
e beard to  allege th e  c o n tra ry  so as to  avo id  

/^c o u n tin g  fo r  the  1,4161. 12s. 3d. N o w  the 
Ihu ie ip le  0f  e lection o r a p p ro ba tio n , so fa r  as i t  

Uches the  present case, seems to  be ju s t  and 
a.sonable. The basic ru le  was w e ll p u t  b y  
»hym an, ,J., jn  S m ith  v . Baker (L . R . 8 C. P ., 

sa ’ 'Then he ^ i d  : “ A  m an  canno t a t the  
a).me tim e  i )i ° w  b o t and cold. H e  canno t say 
th  ° nC Bm e th a t  the  transa c tion  is v a lid  and 
c 6|Cby o b ta in  some advantage, to  w h ich  he 
Va'l'H ° n 'y  i ,e e n tit le d  on the  fo o tin g  th a t  i t  is 
for'tv,’ 3U(* a t an° th e r  t im e  say th a t  i t  is vo id  
tav  Pu rPose ° f  securing some fu r th e r  advan- 
a n ^ r ' ^ b e  ru ^e so s ta ted  has been o ften  
fb P  'ed b y  the  courts , nam ely , in  Roe v . M u tu a l 
s„ “ n  F u n d  Association  (where Lopes, L .J . ,
conn 9 B ' D i v > a t P- 351) : “  The whole
the h -Ct ^ ' e p la in t if f  shows th a t  he trea te d
adv ' ' ' l l  sab‘ as v a hd  in  o rder to  o b ta in  an 
Cjy antage.”  A  lik e  p r in c ip le  was s ta ted  by  

’ '1-, in  P eru Republic, v . P eruv ian  Guano 
p. J P any  (57 L - T . R ep. 337 ; 36 Ch. D iv .  a t 
c ’ . )> where he said : “  A  p r in c ip a l m us t ac t
u  Slste n t ly  ; he cannot, as was sta ted  b y  L o rd  
2] 1r'" Cin— see S m ith  v . Hodson (4 T e rm . R ep. 
j  ’ P- 217)— b lo w  h o t and co ld , or, to  use 

C a irn ’s expression (de rived  fro m  the  Scotch 
b a taSe° l ° g y ) ’ b e canno t approba te  and re p ro 
o f e a t the  same tim e , he m us t a d o p t e n tire ly  
p jjj *ePu d ia te  e n tire ly .” These words o f

/ ’ *f.> are w e ll il lu s tra te d  b y  the  notes to
^ I t h  v  / ........v xCas 11 V‘ Flodson (sup.), in  S m ith ’ s Lead ing  
f it 'n w i ' ed it . ,  vo l. 2, p. 139, and are con- 
Aj0 r - b y  the  observations o f  L o rd  F in la y  in  
( l 9 l^ s V- B arro n  and Co. (118 L .  T . R ep. 34 ; 
ac t; 1 A . C. 1.) I  am  n o t concerned in  th is  
decj°a  to  exam ine o r analyse the  various 
t 0 ,|'sl°.n,s in  w h ich  the  c o u rt have p u rp o rte d  
are b b ty  the  u n d e rly in g  p r inc ip le s  o f  la w  w h ich  
“  m|' ° nuected w ith  the  use o f  such w ords asajv. '" - y c u  w iu i m e use o i suen woras as 

le !r ' n;it io n ,”  “  a p p ro b a tio n ,”  “  e lec tion ,”  o r 
an • * accept the  ru le  s ta ted  b y  H o n y - 
j  ’ 'h > *n S m ith  v . Baker (sup.).

appYj m y  op in ion , however, th a t  ru le  has no 
P la in t^ * 011 to  th e  present case. The present 
hojlc. ' s neve r d id  assert the  v a l id i ty  o f the  

Ur p o lic y  issued b y  the  defendants ; the y

knew , and the  defendants knew , th a t  i t  was 
v o id  under sect. 4 o f the  A c t o f 1906, inasm uch 
as the  p .p .i. clause had expressly been made 
a p a r t  o f  the  ba rga in . I t  is tru e  th a t  the  
p la in t if fs  asked fo r pa ym en t o f the  sum  o f 5,6101. 
T h e ir  g ro un d  o f  c la im , however, was n o t th a t  
the  p o lic y  was v a lid , b u t  th a t  th e  insurers ough t 
to  p a y  unde r the  p .p .i. ba rga in . E ach side was 
fu l ly  aware o f  th e  pos ition . The insurers d id  
n o t in q u ire  as to  the  ac tu a l in te res t o r the  actua l 
loss o f the  assured. T hey  m ere ly  pa id  the  
am o un t w h ich  th e y  had agreed to  pa y  in  th e  
event w h ich  happened. The assured made no 
rep resenta tion  except th a t  th e y  had w on (as was 
the fa c t) th e ir  wager. The p o lic y  was presented 
and  pa id  as an honour p o licy . The case seems 
s im ila r to  th a t  w h ich  arises when a bookm aker 
presents h is w eek ly  account to  the  custom er 
w ith  w hom  he has made bets. H e  asks fo r  
p a ym en t o f the  d e b it balance, b u t does n o t 
represent b y  h is accoun t th a t  the  bets set fo r th  
are le g a lly  v a lid . E ach  side knows th a t  th e y  
are vo id . There is no question in  such a case o f 
a ff irm a tio n  o r e lection. A n d  so in  the  case now  
before me the  m a tte r, as I  th in k , is in  substance 
the same. I  deem i t  clear th a t  the  insurers pa id , 
n o t as under a le ga lly  enforceable barga in , b u t 
as upon an honour po licy . Such a p o lic y  is v o id  
o f sub roga tive  q u a lity .  The insurance had been 
made irrespective  o f in d e m n ity . I  the re fore 
ho ld  th a t  the  c la im  o f the  defendants to  sub
rog a tio n  fa ils , and th a t  the  p la in tiffs , and n o t 
th e  defendants, are e n tit le d  to  the  sum  o f 
1,4161. 12s. 3d. in  question. I  g ive  ju d g m e n t 
fo r  the  p la in t if fs  w ith  costs.

Judgm ent fo r  the p la in t if fs .
S o lic ito rs  fo r the  p la in tiffs , Bottere ll and 

Roche, fo r  W eightman, Redder, and Co.,L ive rp o o l.
S o lic ito rs  fo r  the  defendants, W illia m  A . 

C rum p  and Son.

June  22 and  23, 1922.
(Before Rowlatt, J .)

Watson (Joseph) and Son Limited v . 

Firemen’s Fund I nsurance Company of 
San Francisco, (a)

Insurance (M a rin e )— General average— C o n tri
bu tion  —  Supposed p e r il —  M is take  —  Alleged  
general average act— Loss— N o t in cu rred  in  
re la tion  to avoidance o f p e r il insured against 
— M a rin e  Insurance A c t 1906 (6 Edw . 7, c. 
41), s. 66, sub-s. 6.

B y  sub-sect. 6 of sect. 66 o f the M a rin e  Insurance  
A c t 1906 (6 E dw . 7, c. 41) : “  I n  the absence 
o f express s tipu la tion , the insure r is  not liable  
fo r  any general average loss or contribu tion  
where the loss was not incurred  fo r  the purpose 
o f avo id ing, or in  connection w ith  the avoidance 
o f a p e r il insured against.”  The defendants, 
an Am erican company, had issued to the 
p la in t if fs  three certificates o f insurance against 
f ire  in  respect o f a number o f barrels o f rosin  
shipped by the p la in t if fs  on the steamship S. F . 
on a voyage fro m  New  Y ork  to H u ll.  W hile

(a) Reported by T. W . Morgan, Esq., B arris ter-a t-Law .
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the steamship in  question was at sea, the master I 
noticed what appeared to be steam, o r vapour, 
or smoke issu ing  out o f N o . 1 hold, and he 
thought that the cargo was on fire . A c ting  
on that assum ption which turned out to be a 
mistaken one, he had high-pressure steam 
turned in to  the hold to p u t out the supposed 
f ire . I n  doing so he damaged the p la in t if fs ’’ 
rosin . The p la in t if fs  claimed a general average 
loss under the certificates o f insurance. The 
defendants refused to p a y  on the ground that 
what they had insured against was an actual 
p e r il and not a supposed p e r il.  I t  was 
contended on the ir behalf that a general average 
c la im  could on ly  arise out o f something done 
to avoid an actua lly existing p e r il and not merely 
a supposed p e r il.  The learned judge fo u n d  
on the evidence that there was no fire .

H e ld , that th is  was not a general average loss- 
The insurance was against f ire  and not against 
mistakes. Where there was on ly a m istaken  
though reasonable be lie f in  the existence o f a 
p e r il the th ing  could not be construed as a p e r il 
w ith in  the m eaning o f the M a rin e  Insurance  
A c t 1906, and sub-sect. 6 o f sect. 66 o f that A c t 
d id  not b ring  in  losses incurred  ow ing to a m is 
taken belie f that a p e r il insured against existed. 
Therefore the c la im  fa ile d .

A c t io n  in  th e  Com m ercia l L is t ,  t r ie d  b y  
R o w la tt ,  J .

The p la in t if fs  c la im ed fro m  the  defendants 
th e  sum o f 3706Z. in  respect o f a general average 
loss under th ree  certifica tes o f insurance issued 
b y  th e  defendants. T he  p la in t if fs  had shipped 
a num ber o f barre ls  o f ros in  on a steam ship 
on a voyage fro m  N ew  Y o rk  to  H u ll,  and 
th e y  had ta ke n  o u t th ree  ce rtifica tes o f insurance 
w ith  th e  defendants, an A m erican  com pany. 
These certifica tes insured th e  goods against 
th e  o rd in a ry  risks in c lu d in g  fire  and explosion.

D u rin g  the  voyage, the  cap ta in , observing 
som eth ing w h ich  appeared to  be smoke, o r 
steam, o r vap ou r issu ing fro m  the  ho ld , th o u g h t 
the re  was a fire  in  th e  ho ld , and ac tin g  upon 
th a t  assum ption, w h ich  proved  to  be a m istaken 
one, he caused high-pressure steam to  be 
tu rn e d  in to  th e  ho ld  to  p u t  o u t th e  supposed 
fire , and, in  do ing so, dam aged th e  cargo o f 
rosin . As a m a tte r  o f fa c t, th e  cap ta in  was 
m is take n , because the re  was in  fa c t no fire  in  
th e  ho ld .

The p la in t if fs , however, b ro u g h t th e  ac tion  
to  recover a sum o f m oney in  respect o f the  
damage done to  th e  ros in  as a general average 
loss w ith in  th e  m eaning o f sect. 66 o f the  
M arine  Insurance A c t  1906 (6 E d w . 7, c. 41). 
T h e y  cla im ed th a t  the  damage done to  the  rosin 
in  the  ho ld  b y  th e  in je c tio n  o f steam in to  the  
ho ld  was a loss in cu rred  “  fo r  th e  purpose o f 
avo id ing , o r in  connection  w ith  th e  avoidance 
o f,”  a p e ril insured against w ith in  th e  m eaning 
o f sect. 66 o f the  M arine  Insurance A c t  1906.

B y  the  M arine  Insurance A c t  1906 :

Sect. 66 (1). A  general average loss is a loss 
caused by or d irectly consequential on a general 
average act. I t  includes a general average

expenditure as well as a general average sacrifice ; 
(2) there is a general average act where any extra
ord inary sacrifice or expenditure is vo lun ta rily  
and reasonably made or incurred in  tim e o f peril 
for the purpose o f preserving the property im 
perilled in the common adventure. . . . (6) In
the absence o f express stipulation, the insurer is 
not liable fo r any general average loss or contribu
tion  where the loss was not incurred for the purpose 
o f avoiding, or in connection w ith  the avoidance 
o f a peril insured against.

Leek, K .C ., and Le Quesne fo r  the  p la in tiffs .
M a c K in n o n , K .C ., and Simey fo r  the 

defendants.
R o w l a t t , J .— I  propose to  g ive ju d g m e n t on 

th e  fo o tin g  th a t  the  question raised is one 
w h ich  m ust be decided accord ing to  E ng lish  
law . I  w i l l  f ir s t  deal w ith  the  facts. I  do no t 
th in k  th a t  th e  evidence establishes th a t  there 
was a fire  in  th e  ho ld . I  accept th e  the o ry  
th a t  th e  v a p o u r seen b y  the  cap ta in  issuing 
fro m  the  ho ld , was g iven o ff b y  the  ros in  w h ich  
had become heated b y  steam escaping fro m  a 
b roken  p ipe . I t  has been argued th a t  there 
is a “  p e r il ”  w ith in  the  m eaning o f sect. 66 
o f th e  M arine  Insurance A c t  1906 in  every 
case where th e  cap ta in  believes th a t  a p e ril 
exists. I  do n o t th in k  so. Cases were c ited  
w h ich  shows th a t  m uch depends upon  th e  v iew  
take n  a t the  tim e  b y  the  cap ta in  o r person in  
a u th o r ity  as opposed to  th a t  take n  b y  those 
w ho, a fte r  th e  event, m a y  have had a be tte r 
o p p o rtu n ity  o f fo rm in g  a correct ju dg m en t. 
B u t  i t  appears to  me th a t  the re  is an a m b ig u ity  
in  th e  con ten tion  w h ich  th e y  were c ited  to  
suppo rt. I t  is one th in g  to  say th a t  where a 
p e ril in  fa c t existed we m us t take  th e  v iew  
o f th e  cap ta in  fo rm ed a t th e  t im e  w ith  regard 
to  w h a t w o u ld  be th e  outcom e o f th a t  pe ril, 
and we m us t n o t say to  h im , “  I f  yo u  had  held 
on, you  w o u ld  have fou nd  th a t  a ll w o u ld  have 
come r ig h t , ”  o r som eth ing o f th a t  k in d . B u t 
i t  is ano the r th in g  to  say th a t  we m us t take 
th e  cap ta in ’s v ie w  as to  w hethe r th e  sta te  o f 
fac ts  ex is ted w h ich  are alleged to  have con
s titu te d  the  p e ril.

I n  Corrie  v . Coulthard  (3 Asp. M ar. L a w  Cas. 
546n) the re  was a rea l p e ril to  th e  ship—  
nam ely , th a t  the  m ainm ast, be ing loose, m ig h t 
w o rk  th ro u g h  the  b o tto m  o f the  vessel. I f  
no ac tio n  had been take n  b y  th e  cap ta in , 
w h a t w o u ld  have been th e  re su lt ? As i t  
tu rn e d  ou t, n o th in g  w o u ld  have happened, 
and the  p e ril w o u ld  have had no disastrous 
consequences. B u t  i t  was he ld  th a t  a loss 
in cu rred  in  a v e rtin g  th a t  p e ril was a general 
average loss. I n  th e  A m erican  case o f The 
W ordsworth (88 Fed. R ep. 313), w a te r was 
com ing in  a t th e  forepeak, and th e  cap ta in  
p u t  back in to  p o r t  to  rem edy th is . There was 
p e ril fo r  w a te r was com ing in to  th e  ship, 
tho ugh  n o t in  the  m anner supposed b y  th e  cap' 
ta in , and nobody knew  w h a t w ou ld  be the 
resu lt. T he  words o f the  M arine  Insurance 
A c t  1906 do n o t ju s t i fy  me in  ho ld in g  th a t  there 
is a p e ril whenever i t  looks as i f  the re  was a 
p e ril. I  do n o t th in k ,  the re fore , th a t  th is  was 
a general average loss.
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B u t even i f  i t  was a general average loss, I  
0 n o t th in k  th a t  th e  p la in t if fs  can recover, 
ecause th e y  cou ld  o n ly  do so under th e ir  

'durance against p e ril b y  fire . The under- 
rite rs  insured aga inst fire  in  fa c t, and i f  the re  
ad been a fire , th e y  w o u ld  have had to  pa y . 

w h y  should th e y  p a y  i f  in  fa c t the re  was 
lire  ? T hey  d id  n o t insure against an e rro r 
ju d g m e n t on the  p a r t  o f th e  cap ta in  in  

ecid ing w h e the r the re  was a p e r il o r no t. I t  
4 as been argued th a t  th is  was a loss in cu rred  

.yT the  purpose o f a vo id ing , o r in  connection 
i^h the  avoidance of, a p e ril insured aga inst ”  

of tr?n the  m eaning o f sect- 66, sub-sect. 6, 
the  A c t, b u t I  do n o t th in k  th is  was a loss o f 

o '«  k in d . I  am  o f op in ion  th a t  th e  effect 
th a t  sub-section is to  inc lude  losses w h ich  

a e co lla te ra l to  the  m a in  process o f a vo id ing  
af|Per' l  insured against, and th a t  i t  does n o t 
t o CCt ?osses in cu rred  in  a m is taken  a tte m p t 

avo id  a p e ril w h ich  is in  fa c t non-ex is ten t, 
ere m ust be ju d g m e n t fo r  the  defendants.

Judgm ent fo r  the defendants.

Solic ito rs fo r  th e  p la in t if fs , W altons  and Co. 
S o lic ito rs fo r  the  defendants, W . A . C rum p  

<u*d Son.

Ho

June  21 and  26, 1922.

(Before M cCa r d ie , J .)

Wa r d  H o u l d e r  a n d  P a r tn e r s  L im it e d  
M a n x  I sles  St e a m s h ip  Co m p a n y  

L im it e d , (a)

^hipbroker —  Charter-party  —  N egotia tion  —  Re
m uneration—-Broker's commission— O ption to 
c la rterers to purchase sh ip— Contract to pa y  
cornrn ission to broker on stated price— Deal 
Carried through at sm aller p rice— Broker's r ig h t 

j  0 c°m m ission— Q ua n tu m  m e ru it.
1613 the p la in t if fs ,  who were steamship 

r>le ‘f  liS an^  brokers, effected on behalf o f the 
^ fen da n ts  a charter o f the ir steamship, the

th an<^ f or serv ĉe bhe defendants p a id  
em commission. I n  the autum n o f 1919 

le P la in tiffs  began negotiations w ith  a lim ite d  
:;> > fa ny , which was associated in  business 
} " i  the then charterers o f the vessel fo r  a new 

^  u rte r-parly  to begin when the fo rm er ended.
ernis were eventually agreed, and the arrange- 

, . ents were embodied in  a charter-party dated 
23rd  Dec. 1919 made between the defendants 

, . the lim ited  company. T h is  charter-party, 
. mh was signed about the 8th Jan . 1920, was 
U * a pe riod  o f five  years fro m  the exp ira tion  o f 

e earlie r charter-party. I t  contained a clause 
l f VlnS the charterers the option o f purchasing  
( . ' sh ip  at any tim e after the s ign ing o f the 

a rter-party  and the completion o f the charter 
d a t ° ^  ^ ° r  * 25,0001. The defendants, on the 
ana s^Sn n̂ë  ° f  the charter-party, signed
d t f ave to the p la in t if fs  a commission note 
of th Dec. 1919, the same date as that

- 1 the charter-party
(a> Ri

fo r  seven years, exp ir in g  about Oct.

B y  th is commission note
ePorted b j T. W. Moegan, Esq., Barrister-ai-Law.

the defendants agreed to p a y  the p la in t if fs , 
under the five  years' charter completed that day, 
5 pe r cent, brokerage on h ire  as earned and  
p a id . “  Should the option o f purchase con
ta ined in  charter be availed of, the brokerage on 
purchase to be 3 J pe r cent., payable on the f in a l 
completion o f purchase." I n  J u ly  1921 the 
defendants sold the steamship to the charterers 
fo r  65,0001. The p la in t if fs  claimed  3 |  per 
cent, o f that sum as brokerage, and, in  the 
alternative, a qu an tu m  m e ru it fo r  services 
rendered.

H e ld, that, having regard to the settled ru le  fo r  the 
construction o f commission notes and s im ila r  
documents which referred to the rem uneration  
o f agents, that a p la in t i f f  could not recover 
unless he showed that the conditions o f the 
w ritten  bargain had been fu lf il le d , the 
p la in t if fs ' c la im  fo r  commission so f a r  as i t  
was based on the terms o f the commission note, 
fa ile d , because the conditions had not been 
fu lf il le d , the sale o f the steamship fo r  05,0001. 
instead o f 125,0001. being a w ho lly  new and  
d is tinc t bargain fro m  that referred to in  the 
commission note.

H eld, fu rth e r, that the p la in t if fs  could not c la im  
on a qu an tu m  m e ru it because the parties  
had reduced the ir contract in to  w r it in g  in  the 
commission note. The action therefore fa iled . 

A c t io n  tr ie d  b y  M cCardie , J .
The p la in t if fs  w ho were steam ship agents and 

brokers, sued the defendants, w ho were sh ip 
owners, fo r  brokerage a t the  ra te  o f  3 |  per 
cent, on the  purchase p rice  o f the  defendants’ 
steam ship the  M a n x  Isles, w h ich  was sold 
b y  the  defendants to  the  charterers d u rin g  the  
period o f  a c h a rte r-p a rty  w h ich  had been 
nego tia ted b y  th e  p la in tiffs . The p la in tiffs  
cla im ed under the  te rm s o f a com m ission note, 
whereby i t  was agreed th a t  th e y  were to  receive 
3J per cent, brokerage on purchase price  
“  should the  op tio n  o f purchase con ta ined in  
the cha rte r be ava iled  o f.”  B y  a clause in  
the c h a rte r-p a rty  the  charterers had the 
“  o p tio n  o f  purchasing steamer a t any tim e  
between the  date o f sign ing cha rte r and the 
com p le tion  o f cha rte r period fo r  the  sum  o f
125,0001."

D u rin g  the  currency o f the  ch a rte r-p a rty  the  
defendants sold the  steam ship to  the  charterers 
fo r 65,0001.

The p la in tiffs  now  cla im ed brokerage, o r 
a lte rn a tiv e ly , a quantum  m eru it fo r  alleged 
services rendered. The defendants denied 
l ia b i l ity .

W . A . Jow itt, K .C . and I I .  Claughton Scott 
fo r  the  p la in tiffs .

A . N e ilson, K .C . and 
defendants.

P . Vos fo r  the  

Cur. adv. vu lt.

June  26, 1922.— M cCa r d ie , J . said : The 
p la in tiffs  are steam ship agents and brokers. 
T hey  seek to  recover com m ission fro m  the 
defendants, w ho fo rm e rly  owned a steam ship, 
the  M a n x  Isles. The c la im  springs fro m  the 
sale o f th a t  ship b y  the  defendants under c ir 
cumstances w h ich  can be s ta ted w ith  b re v ity .
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In  the  yea r 19*13 th e  p la in t if fs  effected a I 
seven-years cha rte r o f the  above vessel. F o r 
th is  service on b e ha lf o f  the  defendants the  
p la in t if fs  received com m ission. The cha rte r 
period w o u ld  exp ire  abou t O ct. 1920.

In  the  a u tu m n  o f 1919 the  p la in t if fs  began 
an ac tive  ne go tia tio n  between the  defendants 
and a lim ite d  com pany w h ich  was associated 
in  business w ith  the  fo rm e r charte rers fo r  a 
fresh c h a rte r-p a rty  to  begin when the  fo rm er 
ended. The h is to ry  o f  the  nego tia tions is 
shown in  the  large body  o f correspondence 
la id  before me. The f irs t  proposals re la ted  to  
a suggested purchase o f the  vessel b y  the  
lim ite d  com pany. M uch discussion to o k  place 
w ith  regard to  price. Then  the  question  tu rn e d  
to  a proposal fo r  a fresh c h a rte r-p a rty  fo r  a 
long period . D iscussion occurred w ith  regard 
to  th e  term s.

F in a lly ,  correspondence to o k  place w ith  
respect to  a c h a rte r-p a rty  fo r  a long period , 
c o n jo in t ly  w ith  an o p tio n  b y  th e  charterers 
to  purchase. A  fu r th e r  b o dy  o f le tte rs  ensued 
on the  ac tu a l fo rm  o f the  c h a rte r-p a rty  and 
op tion . A t  le ng th  te rm s were agreed and the 
arrangem ents were em bodied in  a c h a rte r-p a rty  
between th e  defendants o f the  one p a r t  and the  
lim ite d  com pany (the  B r it is h  Molasses Com pany 
L im ite d ), o f L iv e rp o o l, o f  the  o th e r p a rt.

The cha rte r was signed on o r ab ou t the  8 th  
Jan . 1920. I t  was da ted the  23rd Dec. 1919. 
I t  was fo r  five  years fro m  th e  e x p ira tio n  o f the  
1913 cha rte r. The m o n th ly  h ire  was 47501. 
The fo llo w in g  was the  clause as to  p u r 
chase : “  Charterers have op tio n  o f purchasing 
steamer a t any tim e  between the  date o f s igning 
cha rte r and th e  com p le tion  o f  ch a rte r period , 
fo r  the  sum o f 125,0001. w ith o u t o il b u rn in g  
in s ta lla tio n , b u t i f  such in s ta lla tio n  has in  
the  m eantim e been f it te d  charterers are to  pay 
cost o f f i t t in g  same less a reasonable am oun t 
fo r  deprec ia tion .”

I t  is c lear th a t  the  p la in t if fs  to o k  a ve ry  
ac tive  and effective  p a r t  in  b r in g in g  a b o u t the  
above barga in . Before the  c h a rte r-p a rty  was 
signed, on the  8 th  Jan . 1920, the  p la in t if fs  and 
the  defendants had discussed th e  question 
o f the  p la in t if fs ’ rem unera tion . N o  agreem ent 
was the n  a rrive d  a t. On the  day , however, 
when the  ch a rte r-p a rty  was signed, the  defend
an ts signed and gave to  the  p la in t if fs  a com 
m ission note w h ich  was made o f lik e  date as the  
ch a rte r-p a rty , nam ely, the  23rd Dec. 1919. I t  
represented the  ba rga in  between the  p la in t if fs  
and the  defendants as to  the  p la in t if fs ’ rew ard.
I t  is the  docum ent set fo r th  in  the  s ta tem ent o f 
c la im . I t  is as fo llow s : “  Decem ber 23, 1919.
D ear Sirs,------- S.S. M a n x  Isles. W e hereby
agree to  p a y  to  you  under the  five-years cha rte r 
com pleted to -d a y  per above steam er w ith  the  
B r it is h  Molasses Com pany L im ite d , L ive rp o o l,
5 per cent, brokerage on h ire  as earned and pa id . 
Should the  o p tio n  o f purchase con ta ined  in  
the  cha rte r be ava iled  o f the  brokerage on 
purchase to  be 3 |  per cen t., payab le on the 
fina l com p le tion  o f purchase.— Y o u rs  t r u ly ,  
L o w d e n , Co n n e l l , and Co.”  T h a t is the  
com m ission note.

The rem a in ing  facts are few. F o r abou t 
e igh t m onths a fte r  i t  came in to  op e ra tion  the 
c h a rte r-p a rty  was d u ly  fu lf il le d . H ire  was pa id 
to  the  defendants, and upon  th is  h ire  the 
p la in t if fs  received th e ir  com m ission as 
bargained. Then, a t the  beg inn ing  o f J u ly  
1921, the  defendants sold to  the  charte rers 
the  M a n x  Isles  fo r  65,0001. Thus th e  cha rte r- 
p a r ty  ceased to  ex is t.

The p la in t if fs  then  made ce rta in  c la im s on 
the  defendants fo r  com m ission. The defen
dan ts ’ denied lia b i l i t y .  I n  the  s ta tem e n t o f 
c la im  the  p la in t if fs  have set o u t several d is tin c t 
heads o f dem and. F irs t ,  th e y  c la im  against 
the  defendants th a t  th e y  deprived  them  
o f th e ir  fu tu re  com m ission b y  selling the  vessel 
to  the  charterers. U n de r th is  head they  
ask fo r  5 per cent, on the  to ta l h ire  w h ich  
w ou ld  have been earned. The to ta l is
247,0001. Thus th e y  c la im  12,3501. Secondly, 
th e y  c la im  (a lte rn a tiv e ly )  3J per cen t, (the 
ra te  nam ed in  th e  com m ission note) on 
65,0001., the  price  g iven b y  the  charterers 
fo r  th e  vessel. T h ird ly ,  th e y  c la im  (a lte r
n a tiv e ly )  a reasonable rem u ne ra tion  as on a 
quantum  m eru it fo r  th e ir  services as above 
in d ica ted , w h ich  th e y  assert to  have resu lted  in  
the  sale o f th e  vessel fo r  65,0001.

The f irs t  head o f c la im  m ust, o f course, 
fa il.  I t  is m e t b y  the  decision o f  the House 
o f Lo rds  in  French  v . Leeston S h ipp ing  Company 
L im ite d  (15 Asp. M ar. L a w  Gas. 544 ; 127 L .  T< 
R ep. 169 ; (1922) 1 A . C. 451).

I  do n o t propose to  enqu ire  w hethe r th a t 
op in ion  be consonant w ith  va rious w e igh ty  
decisions w h ich  w i l l  be fa m ilia r  to  those who 
have had to  consider th is  b ranch  o f law , b u t 
w h ich  were n o t c ited  to  th e  House o f Lords. 
N o r is i t  necessary to  consider here the  lim its  
w h ich  legal p r in c ip le  m ay  im pose on the 
ope ra tive  e x te n t o f the  conclusion reached by  
the  House o f Lo rds  on the  p a rtic u la r c ircu m 
stances o f French 's  case (sup.). I t  w i l l  suffice 
to  say th a t  the  facts o f th is  present lit ig a tio n  
are so s im ila r to  those in  the  House o f L o rd s ’ 
case as to  defeat the  f irs t  head o f the  p la in t if fs ’ 
c la im .

The w r i t  in  th is  case was issued before the 
House o f Lo rds  had announced th e ir  op in ion  
in  French 's  case (sup.). I t  m us t be taken 
th a t  the re  was n o th in g  in  la w  to  p re ven t the 
defendants fro m  selling the  ship, a lth ou gh  the 
resu lt was th a t  the  p la in t if fs  lo s t an y  chance ol 
earn ing fu r th e r  com m ission under the  term s 
o f the  com m ission note.

In  v ie w  o f the  d ic tu m  o f L o rd  D une d in  in 
French and Co. v . Leeston S h ipp ing  Company 
(sup.) I  m ay  add th a t  the re  is here no evidence 
and no suggestion th a t  the  defendants sold the 
vessel to  the  charterers in  o rder to  escape the 
paym en t to  the  p la in t if fs  in  respect o f the 
cha rte r h ire . T h a t d ic tu m  o f L o rd  D uned in  
m ay  ca ll fo r  consideration in  some o th e r case. 
I  express no op in ion  on i t .

I  m ust now  consider th e  second and th ird  
heads under w h ich  the  p la in t if fs  fo rm u la te  th e ir  
case. I  th in k  th a t  so fa r  as the  p la in t if fs  seek 
to  re ly  on the  com m ission note th e y  m ust
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a,C The words o f the  note are : “  Should the  
op tion  o f purchase con ta ined in  the  cha rte r 

ava iled of, the  brokerage on purchase, to  be 
' |  per cent., payab le on the  fin a l com ple tion  
of purchase.”  The o p tio n  o f  purchase in  the  
0 ta rte r was an o p tio n  to  purchase pu rsua n t to  
express te rm s w h ich  fixed  the  price  a t 125,000b 

h a t o p tio n  was never exercised. The owners 
and the  charterers made a w h o lly  d is tin c t ba r
gain w hereby the  charterers bo ugh t a t 65,000b 
only. The p la in t if fs  to o k  no p a r t in  ne go tia ting  
! lls fresh ba rga in , w h ich  was made when 

^h ipp ing cond itions had g re a tly  changed and 
Vessels had h e a v ily  fa llen  in  value. I t  is a 
settled ru le  fo r  the  cons truc tion  o f com m ission 

otes and the lik e  docum ents w h ich  re fe r to  
e rem une ra tion  o f an agent th a t  a p la in t if f  

can n o t recover unless he shows th a t  the  
^ d i t i o n s  o f th e  w r it te n  ba rga in  have been 
'du lled . I f  he proves fu lf ilm e n t he recovers.

ho t, he fa ils . There appears to  be no ha lf- 
ay house, and i t  m a tte rs  n o t th a t  the  p la in t if f  
rJ,Vci‘s expend itu re  o f t im e , m oney, and s k ill,  
nh is ru le  is w e ll il lu s tra te d  b y  A ld e r  v . 

0y le (1847, 4 C. B . 635), where com m ission 
as n o t payab le  u n t i l  an abs trac t o f conveyance

3371 d raw n  o u t ; BuU  v - F rice  (1831, 7 B ing . 
)> where th e  com m ission was o n ly  payab le 

h m oney a c tu a lly  “  ob ta ined ”  ; Battams v. 
t ° rnP kins  (1892, 8 T im es L . R ep. 707), com 

ission payab le  on “  com p le tion  ”  o f p u r 
chase ; Clack v . Wood (47 L .  T . R ep. 144 ; 
t  ®. D iv . 267), com m ission payab le “  sub ject 
a i'he t i t le  be ing approved b y  m y  so lic ito r ”  ; 
v  such  il lu s tra t iv e  decisions as M ason
be ^  v ow (1863, 3 F . &  F . 899) (com m ission to  
a n r/)a*d d  m oney is raised on specified term s) 

hd M a r t in  v . Tucker (1 T im es L .  Rep. 655) 
h inm ission to  be p a id  on “  the  am o un t o f 
h ca p ita l b ro u g h t in to  the  business ” ). 

ca there fore, seems clear th a t  the  p la in tiffs  
co n °^  recover upon the  ac tu a l te rm s o f the 
b ^m is s io n  note. I  m ay  add th a t  i t  m ay  w e ll 

h a t an ow ner w o u ld  be w illin g  to  pay
Per cent, i f  he sold his sh ip  fo r  125,000b,^  cent. ir  ne sol(1 Û1S sl)II 

fis „exceed ing ly  u n w illin g  to  do so i f  he sold a t

jvr only’¡r. r ; J o w it t ,  however, rested his able and 
mu f i10US ar8um e n t f ° r  the  p la in t if fs  n o t so 
¡j on the  ac tu a l term s o f the  com m ission 
to 6 aS uP °n suggested r ig h t  o f the  p la in t if fs  
pe Recover upon a quantum  m eru it fo r  services 
d ir °,r.rncd an(  ̂ resu ltin g  (so i t  is said), e ithe r 
t l i  t  y  o r in d ire c tly , in  the  sale fo r  65,000b o f 
a r i l yessel. T h is  raises a question o f in te rest 
p 'm portance  to  a ll agents w ho re ly  on the  
iri(. Illen t  o f com m ission as th e ir  means o f 
re orne- The com m ission note before me 
thf e^ n te d  *^le resu lt o f  discussion between 
thei*) | ln t '® S and t ,le defendants. I t  em bodied 
to  »  bargain. T hey  reduced th e ir  agreem ent 
m n t in g- There was no co lla te ra l a rrange
a i  , Y ^a te ve r. The r ig h ts  o f th e  p la in tiffs  
and °  >e ôund in  the  com m ission note alone, 
i t  fnn° the  Parties in tended. I f  th is  be so, then 
f0r t . ° Ws’ as M r - N e ilson so fo rc ib ly  ind ica ted  
Jncit „  defendants, th a t  the  ru le  Expressum

cessare taciturn  here applies. 
o l . X V I . .  N .S.

There is

no scope on the  present facts fo r  the  opera tion  
o f the  quantum  m eru it p rinc ip le . I f  I  were 
to  ru le  in  the  p la in t if fs ’ fa vo u r I  should ignore 
the  w e ll-estab lished ru le  and a sub s tan tia l 
body o f a u th o r ita tiv e  decision.

In  M ason  v . C lifto n  (3 F . &  F . 899) Coekburn,
C .J., w hen sum m ing up to  the  ju r y ,  said, a t p. 
901 : “  I f  . . . B . is em ployed to  procure
m oney upon ce rta in  term s, and does n o t 
p rocure i t  upon those term s, b u t  upon o th e r and 
d iffe re n t term s, the n  A . w i l l  n o t be liab le  to  h im  
fo r com m ission. N o r can B ., in  such case, 
c la im  to  recover a reasonable rem unera tion  fo r 
tro u b le  and labour, fo r  he has n o t done w h a t 
he was em ployed to  do .”

So, too , in  Green v . M ules  (30 L . J . C. P. 343), 
W illes , J ., in  speaking o f the  com m ission agree
m en t the re  in  question, said : “  The substance 
o f the  m a tte r was, ‘ I f  the  le tte r  is e ffectua l, 
I  (the  de fendant) w i l l  pa y  you  100b, tho ugh  n o t 
liab le  ; i f  i t  is n o t e ffectua l, I  w i l l  pa y  you 
n o th in g .’ ”  These cases w e ll il lu s tra te  the  
Expressum  fa c it  cessare taciturn  ru le , though  
th a t  ru le  was n o t especially m entioned in  
them .

The m a tte r was c le a rly  p u t in  M a r t in  v . 
Tuckett (sup.) in  the  ju d g m e n t o f L o rd  
Coleridge, C.J. when he said (1 T im es L . Rep., 
a t p . 655) th a t  the  p la in t if fs  “  cou ld  n o t c la im  
on a quantum  m eru it because th e y  had chosen 
to  t ie  themselves dow n b y  th e  express te rm s 
o f the  agreem ent.”  M uch  the  same v ie w  was 
expressed b y  the  C ourt o f A ppea l in  B arnett v . 
Isaacson (4T im es L .  Rep. 645, a t p. 646), where 
L o rd  Esher said : “  The p la in t if f  was o n ly  to  
be p a id  in  case o f success, no m a tte r  w h a t 
la bo u r and tro u b le  he had devoted to  the  
m a tte r .”  F in a lly ,  I  m ay  m en tion  Lo tt v . 
Outhwaite  (10 T im es L . R ep. 76, 77), where 
L in d le y , L .J .  s ta ted  : “  I t  was said th a t  there 
was an im p lie d  co n tra c t to  p a y  the  agent a 
quantum  m eru it fo r  his services. The answer 
was th a t  the re  cou ld  be no im p lie d  con tra c t 
when the re  was an express c o n tra c t.”  The 
a u tho ritie s  c ited  in  S m ith ’ s Lead ing  Cases 
(12 th  e d it., vo l. I I . ,  p. 24, and fo llow ing ) do no t, 
I  th in k ,  assist the  p la in tiffs . The p o in t in  
fa vo u r o f  the  defendants is c le a rly  and co rre c tly  
set fo r th  in  H a ls b u ry ’s Law s o f E ng la nd , (vo l. I . ,  
p. 193). F o r these reasons I  m us t ho ld  th a t  the 
p la in t if fs  canno t recover upon a quantum  
m eru it.

I t ,  there fore, is n o t s t r ic t ly  needed th a t  1 
should in q u ire  w he the r th e  p la in t if fs  were the  
“  e ffic ien t cause ”  o f the  sale o f  the  vessel fo r  
65,000b As, however, the  question was argued 
before m e, I  b r ie fly  express m y  op in ion 
B ea ring  in  m in d  T o u lm in  v . M il le r  (58 L . T. 
Rep. 96), and a p p ly in g  the  tests la id  dow n in 
M il la r  v . R adford  (19 T im es L . Rep. 575), and 
in  N igh tinga le  v . Parsons (110 L . T . Rep. 806 ; 
(1914) 2 K .  B . 621), I  should ho ld  th a t  the  
p la in t if fs  were n o t th e  “  e ffic ien t cause ”  in  
b rin g in g  ab ou t the  sale o f the  vessel fo r  65,00;)/. 
T hey  to o k  no p a r t  w h a teve r (as I  have said) in 
the independent ne go tia tio n  w h ich  led to  th a t  
resu lt, and the  sale was made under cond itions  
and in  v ie w  o f circum stances w h o lly  d is tin c t

O
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fro m  those con tem pla ted  b y  the  o p tio n  in  the 
cha rte r o f the  23rd Dec. 1919.

I  m ust, the re fore, g ive  ju d g m e n t fo r  the  
defendants. Judgm ent fo r the defendants.

S olic ito rs  : F o r  the  p la in tiffs , W . A . C rum p  and 
Son ; fo r  the  defendants, Rcvwle, Johnstone, and 
Co., fo r  H i l l ,  D ick inson , and Co., L ive rp o o l.

June  22 and J u ly  4, 1922.
(B efo re  M cCa r d ie , J.)

N o r w ic h  U n io n  F ir e  I n s u r a n c e  So c ie t y  v . 
Co l o n ia l  M u t u a l  F ir e  I n s u r a n c e  
Co m p a n y , (a)

Insurance  (M a rin e )— Reinsurance— Subject to 
same conditions as the o r ig in a l p o licy—  
V aria tio ns  o f o r ig in a l contract o f insurance—  
N o notice o f va ria tio n  to reinsurers— Loss 
under o r ig in a l p o licy— C la im  under o rig in a l 
p o licy  —  Compromise —  A c tio n  against re
insurers— L ia b ili ty .

The p la in t if fs  issued an insurance p o lic y  to the 
owners o f the V ic to r ie u x , dated the 9th J u ly  
1920 in  the usua l fo rm , fo r  15,0001. fo r  twelve 
months fro m  the 14th J u ly  1920 to the 13th 
J u ly  1921. The p o licy  contained the fo llo w in g  
words : “  H u ll  and m achinery, valued at 
313,0501., subject to In s titu te  T im e Clauses as 
attached, in c lu d in g  the fou r-fo u rths  ru n n in g  
down clause. Subject to In s titu te  W arranties as 
attached. Cancelling insurance already p laced." 
Clause 18 o f the In s titu te  T im e Clauses was as 
fo llow s : “  I n  ascerta in ing whether the vessel 
is  a constructive tota l loss the insured value 
sha ll be taken as the repaired value, and nothing  
in  respect o f the damaged or break-up value o f 
the vessel or wreck sha ll be taken in to  account." 
B y  a p o lic y  o f reinsurance dated the 13th Aug. 
1920 fo r  a pe rio d  o f twelve months, the p la in t if fs  
insured p a rt o f the ir r is k  w ith  the defendants 
fo r  25001. fo r  a p rem ium  o f  25s. pe r cent. The 
p o licy  contained the fo llo w in g  words : “  The 
sa id  sh ip , dec., goods and merchandise, <&c.,for 
so much as concerns the insured by agreement 
between the insured and the sa id  company in  
th is p o licy , are and sha ll be valued at 25001. on 
h u ll and m achinery, dec., valued at 313,0501., 
or valued as o r ig in a l po licy  or po lic ies, being 
against the risks  o f tota l and (or) constructive 
and (or) arranged tota l loss o f steamship only. 
N o salvage charges and no sue and labour 
charges attached thereto. Subject to va lua tion  
clause as i f  in  o rig in a l, subject to o r ig in a l 
warranties but h a lf  add itiona l p rem ium s can
celling returns on ly ;  being a reinsurance o f 
N orw ich  U n ion  Company. Subject to the same 
clauses and conditions as the o rig in a l p o lic y .’ ’ 
I n  Feb. 1921 negotiations took place between 
the p la in t if fs  and the shipowners, and an 
agreement was a rrived  at and a s lip  was 
in it ia lle d  by the p la in t if fs  as fo llow s : “  Agreed 
to reduce polic ies on h u ll and m achinery valued 
313,0501. To p a y  on ly  225,0001. in  event o f

(«) Beported by T. W. M organ, Esq., BarHster-at-Law.

tota l loss and re tu rn  p rem ium  10s. per cent, 
gross on 313,0501. Am ounts insured on dis
bursements and fre ig h t not to be pre jud iced  
thereby. Dated the 8th Feb. 1921.”  T h is  
agreement was endorsed on the p la in t if fs ’ head 
po licy . The defendants never assented to, nor 
were they aware of, any va ria tio n  in  the head 
po licy . I n  Feb. 1921 the vessel became a total 
loss, and the p la in t if fs ,  as head insurers, made 
a paym ent to the owners o f the vessel in  respect 
o f the tota l loss o f the vessel and claimed fro m  
the defendants an indem n ity  under the re
insurance po licy .

H e ld, that as by the agreement embodied in  the s lip  
dated the 8th Feb. 1921 endorsed on the 
p la in t if fs ’ head po licy , the terms o f the head 
p o licy  were altered w ithou t the knowledge 
or assent o f the defendants, the reinsurers, 
the latter were relieved fro m  l ia b il ity  to the 
p la in t if fs .

A c t io n  t r ie d  b y  M cCardie , J . s it t in g  in  the  
C om m ercia l C ourt w ith o u t a ju ry .

The p la in t if fs  had issued an insurance po licy  
to  th e  owners o f the  V ictorieux, and had re
insured p a r t  o f th e ir  r is k  w ith  the  defendants. 
A  loss ha v in g  occurred under the  head p o licy , 
the  p la in t if fs  c la im ed against the  defendants 
under the  p o lic y  o f reinsurance.

T he  facts and argum ents su ffic ie n tly  appear 
fro m  the  headnote and the ju d g m e n t o f 
M cCardie , J .

C. R . D u n lop , K .C . and R. I .  S im ey  fo r the 
p la in tiffs .

F . D . M a c K in n o n ,  K .C . and S. Low ry Porter
fo r  th e  defendants. „  .C ur. adv. vu lt.

J u ly  4.— M cCa r d ie , J . read the  fo llow ing  
ju d g m e n t : The po in ts  in  th is  case in vo lve  the  
p rinc ip les  o f m arine  and o th e r reinsurance.

The p la in t if fs  and the  defendants are in 
surance companies. The p la in t if fs ’ c la im  rests on 
a p o lic y  o f re insurance dated the  13th Aug. 1920, 
and made w ith  the  defendants upon a steam 
ship, th e  V ic to rieux. The facts o f the  case are 
these : The head p o lic y  issued b y  the  p la in tiffs  
to  th e  owners o f the  V ic to rieux  was dated the  
9 th  J u ly  1920. I t  was in  the  usual fo rm . I t  was 
num bered 133,424. The sum insured was
15,0001. The prem ium  (a t 5 guineas per cent.) 
was 7871.10s. The period was fo r  tw e lve  m onths 
fro m  th e  14 th  J u ly  1920 to  the  1 3 tli J u ly  1921, 
inc lus ive . T h is  head p o lic y  con ta ined the  fo l- 
o lw in g  words : “  H u ll and m ach inery  valued 
a t 313.0501. S ub ject to  In s t itu te  T im e  Clauses 
as a ttached  in c lu d in g  the  fo u r-fo u rth s  run n ing  
dow n clause. S ub ject to  In s t itu te  W arran ties  
as a ttached. Cancelling insurance a lready 
p laced.”  A m ongst the  In s t itu te  T im e  Clauses 
was the  fo llo w in g  clause 18 : “  In  ascerta in ing 
w hethe r th e  vessel is a con s tru c tive  to ta l loss 
the  insured va lue sha ll be taken  as the  repaired 
va lue, and n o th in g  in  respect o f the  damaged 
o r break-up  va lue o f th e  vessel o r w reck shall 
be take n  in to  accoun t.”  Such was the  head 
po licy .

The p o lic y  o f reinsurance now sued on b y  the 
p la in t if fs  was, as I  have said, da ted th e  13 th  Aug-
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t L 20' ^  was ^o r a Per‘0(I  o f tw e lve  m onths from
" e ,3r(i  J u ly  1920 to  the  2nd J u ly  1921, o r as 

o rig ina l. The am o un t insured was 2500/. The 
Prem ium  was 25s. per cent. T he  fo llo w in g  are 
rhe m a te ria l words : “  The said ship, & c., goods
t l i  ,m ercbanJ ise> & c., fo r  so m uch as concerns 
the insured b y  agreem ent between th e  insured 
L i tb e  said comPany  in  th is  p o lic y  are and 

shall be va lued  a t 2500/. on h u ll and m ach inery , 
c7 va lued a t 313,050/., o r va lued  as o rig in a l 

Policy o r po lic ies, be ing against the  risks  o f 
o ta l and (o r) con s tru c tive  and (o r) arranged to ta l 
°ss o f steam ship o n ly . N o  salvage charges and 

n °  sue and la b o u r charges a tta ch  hereto. Sub- 
f * t o  v a lu a tio n  clause as and i f  in  o rig ina l 
sub je c t to  o rig in a l w a rran ties  b u t  h a lf  add i- 
lona l p rem ium s cancelling re tu rn s  o n ly  ; being 
reinsurance o f  N o rw ich  U n io n  Com pany. Sub

je c t to  th e  same clauses and cond itions as the  
r ig in a l p o lic y  and (or) polic ies and to  pa v  as 

r’Tuy be pa id  the reon .”
Such is the  re insurance po licy , w h ich  is 

n il ted to  ac tu a l and (o r) con s tru c tive  and (o r) 
rianged  to ta l loss o f the  vessel. A p p a re n tly  

*  P la in tiffs  had re insured under the  above and
l 99i P° licieS t0  the  e x te n t o f 7500/. In  Feb.

’ » a transa c tion  to o k  place between the 
t ,7ners ° f  the  sh ip  and the  p la in t if fs  w hereby 

e defendants say th a t  th e y  (the  re insurers)
: ere freed fro m  an y  l ia b i l i t y  on th e ir  re- 

surance po licy . The owners o f th e  vessel 
sired a red uc tio n  o f  th e  p re m ium  pa id  to  the  

and th e  o th e r un de rw rite rs . The 
tp e rw rite rs  were w illin g  to  m eet th e  owners i f  
t ia u S cou ld be arranged. As a resu lt o f  nego
t ia tio n s  an agreem ent was reached and a s lip 

as in it ia lle d  b y  the  various un de rw rite rs  con- 
s U n f « in c lu d in K th e  p la in tiffs . T h is  was the  
^  f  ^ . 1 Agreed to  reduce policies on h u ll and 
2i>s n!,ne ry  va lued 313,050/. T o  p a y  o n ly  
t iv  0(M' in  event o f to ta l loss ; construc- 
cerw t0 ta l loss and re tu rn  p rem ium  10s. per 
di«K §ross on 313,050/. A m ou n ts  insured on 
+v orirsements and fre ig h t n o t to  be pre jud iced  
a reby. D a te d  F e b ru a ry  8, 1921.”  The 
agreem ent represented b y  th is  s lip  was, so fa r  
thp11 touched th e  p la in tiffs , d u ly  endorsed on 
m vt ,C,ad P o licy  w ith  such words, m utatis  
bar • ** ’ as were a p p ro p ria te  to  express the  
tj. ®a in . as between th e  owners o f th e  sh ip  and 
or> i l a' n t i i f s- The a lte ra tio n  was a p p a re n tly
dantBtiVe as fro m  the  8 th  F eb ’ 1921 • The Jefen- 
s ta t S, Subm it th a t  the  effect o f th e  m a tte rs  above 
Pia t  « aS t0  destr° y  in  toto th e ir  l ia b i l i t y  to  the  
d e f ' i " S u P °n  th e  re insurance p o licy . The 
awa ants never assented to , no r were th e y  
tho rf . o f ’ th e  v a r ia t io n  made b y  the  owners o f 

shlP w ith  th e  p la in tiffs .
o f f an i Usi ; now  sta te  q u ite  b r ie f ly  a curious set 
P a r fCtS’ 80 tb a t  tb e  whole p o s itio n  between the 
y t  le® m ay  be clear. On the  6 th  Feb. 1921, the  
(so ^ P eux encountered a cyclone. As a resu lt 
to ta l i ° Wners asserted) the  vessel became a 
rerm - ° SS ° n  tb a t  day- The vessel, however, 
b u t h 'n td  ad oa t- The crew tr ie d  to  leave her, 
the 6aVy Seas P revented. On the  10 th  Feb. 1921, 
°n  t (l,re W were able to  leave th e  V ictorieux, and 

a t day she sank. I t  is obvious th a t  these

facts g ive rise to  a rgum ent as to  when the 
vessel became a to ta l loss. W as i t  on the  6 th  Feb. 
1921, before the  s lip  came in to  force, o r was i t  
on th e  10 th  Feb. 1921, a fte r  the  s lip  came in to  
force ? The various u n de rw rite rs  concerned ( in 
c lu d in g  th e  p la in tiffs )  a t f ir s t  p a id  on the  fo o tin g  
o f 225,000/., i.e ., on the  assum ption  th a t  th e  to ta l 
loss to o k  place a fte r  the  8 th  Feb. 1921 (the  date 
o f th e  s lip ). B u t  th e  owners c la im ed th a t  the  
to ta l loss occurred on th e  6 th  Feb. 1921, i.e ., 
before the  date o f th e  s lip , and hence th e y  
dem anded p a ym en t on the  fo o tin g  o f 313,050/., 
i.e ., th e  o rig in a l va lued am oun t. The difference 
between the  tw o  am ounts is abou t 88,000/. 
U lt im a te ly ,  th e  various unde rw rite rs  concerned 
com prom ised th is  fu r th e r  c la im  o f the  owners fo r 
the  figu re  o f 30,000/. Thus the  to ta l sum pa id  by  
the  various u n de rw rite rs  ( in c lud in g  the  p la in tiffs ) 
in  respect o f th e  to ta l loss o f th e  vessel was 
255,000/. A p p ly in g  these figures to  th e  head 
p o licy  as between the  owners o f the  vessel and 
the  p la in tiffs , the  m a tte r  w orks o u t thu s  : The 
effect o f the  red u c tio n  made b y  the  s lip  and 
endorsed on th e  p o licy  was to  reduce the 
p la in t if fs ’ p o lic y  w ith  the  owners fro m  15,000/. 
to  10,781/. T h is  sum was pa id  b y  th e  p la in t if fs  
to  th e  owners. Then the  p la in t if fs ’ share o f the  
com prom ise figu re  was ab ou t 1430/. T h is  sum 
also th e  p la in t if fs  p a id  to  the  owners. Thus the  
p la in t if fs  have made a pa ym en t in  a ll o f  abou t 
12,200/. to  the  owners o f the  V ic to rieux  in  
respect o f the  to ta l loss o f th a t  vessel.

N o w  th e  defendants, a lthough  th e y  d ispu te  
any l ia b i l i t y  a t a ll, have made ce rta in  paym ents 
to  th e  p la in tiffs . T hey , f irs t  o f  a ll, pa id  the  
p la in t if fs  the  sum o f 1796/. 16s. 9d. upon the  
fo o tin g  th a t  the  va lue o f  th e  vessel lo s t was to  
be take n  as 225,000/. Then, a fte r  the  above- 
m en tioned com prom ise, th e  defendants pa id  
to  th e  p la in t if fs  a fu r th e r  sum o f 239/. U s . 7d. 
Thus the  defendants have pa id  th e  p la in tiffs  
a to ta l o f  2036/. 8s. 4d., w h ich , deducted from  
the  am o un t o f 2500/. in  th e  reinsurance p o licy , 
leaves a balance o f 463/. U s . 8d. I t  is th is  
balance w h ich  the  p la in t if fs  c la im  in  th is  ac tion . 
Thus th e y  c la im  the  fu l l  a m o un t o f the  
re insurance po licy .

U pon th e  above facts th e  defendants su b m it : 
(1) T h a t th e y  are n o t lia b le  to  th e  p la in t if fs  a t 
a ll, ow ing to  the  a lte ra tio n  o f th e  barga in  
between th e  owners o f the  vessel and the 
p la in tiffs  ; and (2) T h a t, i f  liab le  a t a ll, th e y  
have in  any event pa id  the  correct am o un t due 
fro m  them  to  th e  p la in t if fs  under th e  reinsurance 
p o licy . I t  is obvious th a t  these tw o  po in ts  are 
d is tin c t, a lth ou gh  th e  considerations re leva n t 
to  th e  one p o in t m ay  bear upon th e  second p o in t.

The argum ents on b e ha lf o f  the  p la in t if fs  
were presented v e ry  a b ly  and ingen ious ly  b y  
M r. D u n lo p , I  proceed to  consider the  f irs t  
question. I t  is one o f serious im portance  
to  unde rw rite rs . A re  the  defendants liab le  
a t a ll ? I t  is curious to  observe th a t  in  th e  
e igh teen th  c e n tu ry  re insurance was declared 
u n la w fu l in  E ng land , save where th e  insure r 
was in so lven t, b a n k ru p t, o r dead : (see 19 Geo. 
2, c. 37, s. 4, and A rn o u ld  on M arine  Insu rance , 
10 th  ed it., v o l. 1, p . 442).
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I n  M ackenzie  v . W hitw orth  (2 Asp. M a r. L a w  
Cas. 490, a t  p . 495 ; 32 L . T . R ep. 163, a t p . 
168 ; L .  R ep. 10 E x . 142, a t p . 149), P o lio 'k ,
B . rem arked  : “  Reinsurance has been kno w n  
a lm ost as long as insurance, and (except d u rin g  
a ce rta in  pe riod  in  ou r ow n c o u n try ) i t  has 
been practised  a ll over the  w o r ld .”

B y  the  In la n d  Revenue (S tam p D u ties ) A c t 
1864 (27 &  28 V ie t.,  e. 56, s. 1), re insurance 
was made la w fu l. The m a tte r  is now  dea lt 
w ith  b y  sect. 9 o f the  M arine  Insu rance  A c t 
1906 (6 E dw . 7, c. 41), w h ich  p rov ides : “  (1) 
T he  insure r unde r a c o n tra c t o f m arine  insurance 
has an insurab le  in te res t in  h is r is k , and m ay 
re insure in  respect o f i t .  (2) Unless th e  p o licy  
o therw ise prov ides, the  o rig in a l assured has no 
r ig h t  o r in te re s t in  respect o f such re insurance.”  
I  m a y  say th a t  a p o lic y  o f re insurance 
need n o t specify  th a t  i t  is a re insurance (see 
sect. 26 (2) o f th e  A c t  o f 1906 and  Mackenzie  
v . W hitw orth  (3 Asp. M a r. L a w  Cas. 8 1 ; 32 
L .  T . R ep. 163 ; L .  R ep. 10 E x . 142 ; a ffirm ed 
in  C. A . 33 L .  T . R ep. 665 ; 1 E x . D iv . 36), 
and th a t  where an insure r has re insured his 
r is k  no no tice  o f abandonm ent need be g iven 
b y  h im  (see sect. 62 (9). I  ca ll a t te n tio n  to  
th e  use o f the  w o rd  “  r is k  ”  in  sect. 9 (1) 
and sect. 62 (9). N ow , as M r. M acK inn on , 
counsel fo r  the  defendants, po in te d  o u t in  the  
course o f h is lum inous  a rgum ent, a p o lic y  
o f insurance and its  a tte n d a n t burdens and r ig h t  
m ust, sub jec t to  an y  special rules o f law , and 
to  an y  s ta tu to ry  p rov is ions app licab le  to  
insurance, be construed upon th e  n o rm a l 
princ ip les  o f  co n tra c t w h ich  p re v a il in  the  
E ng lish  cou rts . Insurance , a fte r  a ll, is a mere 
branch  o f th e  general body  o f con tracts . The 
question o f its  l ia b i l i t y  m us t be tested w ith  th a t  
considera tion  in  m in d . T h is  be ing so, i t  is 
necessary to  tu rn  to  th e  re insurance po licy . 
I t  was fo r  25001. on h u ll,  &c. “  va lued  a t 
313,0501. o r va lued  as o rig in a l p o lic y  o r po lic ies.”  
I t  was “  aga inst th e  risks o f to ta l and (or) 
con s tru c tive  and (or) arranged to ta l loss o f 
steam er o n ly .”  I t  was sub ject to  v a lu a tio n  
clause as and  i f  in  o rig in a l. I t  was expressed 
to  be “ a re insurance o f th e  N o rw ich  U n io n  
C om pany, sub ject to  th e  same clauses and 
cond itions as th e  o rig in a l p o lic y  and (or) polic ies 
and to  pa y  as m ay  be pa id  the reon .”

There  was b u t  one o rig in a l p o lic y  in  
question— nam ely , the  head p o lic y , da ted the  
9 th  J u ly  1920, and num bered 133,424. In  m y  
v ie w  i t  was upon th a t  po licy , N o . 133,424, 
and  th a t  p o lic y  o n ly , th a t  th e  re insurance 
p o lic y  was based. N o  o th e r fo u n d a tio n  ex is ted. 
The pa rties  to  th e  re insurance po licy  used clear 
and express words as to  th e  sub je c t-m a tte r 
o f th e ir  ba rga in . I t  is q u ite  tru e  th a t  in  
A rn o u ld  appears th e  fo llo w in g  passage (10 th  
e d it., vo l. 1, p. 443) : “  The th in g  w h ich  the  
reassured insures is the  th in g  o r ig in a lly  insured. 
In  th is  th in g  he has an insurab le  in te re s t to  the  
e x te n t o f the  l ia b i l i t y  w h ich  he m ay  in c u r under 
and b y  reason o f h is o rig in a l co n tra c t o f 
insurance.”  T h is  passage is based on the  
words o f B u ck le y , L .J . ,  in  B r it is h  D om in ions  
General Insurance Company L im ite d  v . Duder

(13 Asp. M ar. L a w  Cas. 84 ; 113 L . T . R ep. 210 ;
(1915) 2 R . B . 394).

B u t  the  words w h ich  I  have c ited , an d  w h ich  
were m uch re lied  upon  b y  M r. D un lop , 
counsel fo r  the  p la in tiffs , m u s t n o t be read 
to o  n a rro w ly . I t  is tru e  th a t  th e  physica l 
su b je c t-m a tte r o f the  th in g  reassured is the 
th in g  o r ig in a lly  insured. B u t  th e  physica l 
su b je c t-m a tte r o f the  th in g  re insured is one 
th in g  and  th e  c o n tra c tu a l basis o f th e  re in 
surance ba rga in  is ano the r and a d d itio n a l 
th in g . T h a t c o n tra c tu a l basis is necessarily 
described in  th e  re insurance po licy , fo r  o th e r
wise the  c o n tra c tu a l ob liga tions o f th e  re insurer 
cou ld  n o t be defined. In  th e  case now  before 
me I  th in k  i t  is c lear th a t  the  c o n tra c tu a l basis, 
was the  head p o lic y  o f th e  9 th  J u ly  1920 
num bered 133,424. T h is  be ing so, w h a t was 
the  effect o f th e  barga in  made between the 
owners o f th e  ship and the  o rig in a l un de r
w rite rs , and w h ic h  was em bodied in  th e  slip 
o f th e  8 th  Feb. 1921, and th e n  endorsed on 
the  head p o lic y  ?

M r. D u n lo p  contended, on be ha lf o f  the 
p la in t if fs , th a t  i t  c o n s titu te d  n e ith e r a re
scission no r even a v a r ia t io n  o f th e  head p o licy  
o f th e  9 th  J u ly  1920, and th a t  i f  a v a r ia tio n , 
i t  was n o t o f a m a te ria l character. I  agree 
th a t  the re  was no rescission. The d is tin c tio n  
between rescission and v a r ia t io n  is recognised 
in  a ll the  op in ions o f th e  House o f Lo rds  in  
M o rr is  v . B aron  and Co.. As L o rd  D uned in  
said (118 L . T . R ep. 34 ; (1918) A . C. a t p . 25) : 
“  The difference between v a r ia t io n  and rescis
sion is a rea l one,”  and the  learned L o rd  in d i
cated several tests. I  canno t poss ib ly  assent, 
however, to  th e  suggestion o f M r. D u n lo p , 
counsel fo r  th e  p la in t if fs , th a t  the re  was no 
va ria tio n . The pa rties  f irs t  em bodied th e ir  
new ba rga in  in  a s lip , and th e n  endorsed the 
effect o f th e  s lip  on th e  re insurance po licy - 
I f  th is  was n o t a v a r ia t io n , and a v a r ia tio n , 
m oreover, o f a m a te ria l character, I  kn o w  no t 
w h a t a m a te ria l v a r ia t io n  can be. The 
o rig in a l r ig h ts  and ob liga tions  under th e  head 
p o lic y  were a lte red  in  a sub s tan tia l fash ion. 
P rem ium s were va ried  and re tu rn ed  and the 
am o un t payab le  on to ta l loss, con s tru c tive  
to ta l loss, and (or) arranged to ta l loss was 
d e lib e ra te ly  a lte red to  a s tr ik in g  e x te n t—- 
nam ely, fro m  313,0501. to  225,0001. I t  cannot, 
I  th in k , possib ly  be said th a t  th e  p o lic y  as a lte red 
was the  same as the  o r ig in a l p o lic y . T he  ve ry  
ob je c t o f th e  pa rties  was to  e ffect a serious 
a lte ra tio n . I t  is tru e  th a t  th e  “  th in g  ”  ( th a t 
is, the  phys ica l s u b je c t-m a tte r o f th e  reinsurance 
p o lic y ) rem ained the  same, b u t th e  fo u n d a tio n  
o f th e  re insurance p o lic y  (to  w it ,  the  head 
po licy ) was changed in  a sub s tan tia l m anner. 
I n  o th e r w ords, th e  o r ig in a l fo u n d a tio n  o f 
the  re insurance p o lic y  had, in  m y  v iew , 
ceased to  ex is t. The o rig in a l p o lic y  had  in  
substance become a fresh p o lic y  w ith  d iffe re n t 
term s.

The a lte ra tio n  had  been effected w ith o u t the 
assent o r even th e  know ledge o f the  defendants. 
One effect o f the  a lte ra tio n  w i l l  be seen by 
reference to  sect. 81 o f th e  M arine  Insurance
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A c t 1906, w h ich  p rov ides : “  W here th e  assured 
lnsured fo r  an a m o un t less th a n  the  insurab le  

a ue, o r, in  th e  case o f  a va lued  p o lic y  fo r  an 
m ou n t less th a n  the  p o lic y  v a lu a tio n , he is 
cemed to  be h is ow n insure r in  respect o f the  

o f «fiSUred b a la n c e ”  H ere an un insured balance 
Win, ° 00L had COme in t0  be ing. In  connection 

J wi th e  above p o in t i t  is also necessary to  re 
member clause 18 o f th e  In s t itu te  T im e  Clauses, 

read y  set o u t. I t  is unnecessary to  w o rk  
ut, the  various resu lts w h ich  w o u i.i fo llo w  from  
e red uc tio n  o f th e  313,0501. t c  225,0001. I t  

o v i°u Siy ) in te r a lia , b ro u g h t nearer the  
p ro b a b ility  o f a c la im  fo r  to ta l Joss : (see 

arten v . Steamship Owners U n de rw riting  
ssociation L im ite d  (9 Asp. M ar. L a w  Cas. 339 ; 

87 L .  T . R ep. 208).
i n op in ion  the  present case is covered 
/  the  ra t io  o f th e  C ourt o f  A pp ea l per
in ' r  Smi4h.’ R igby . and Collins, L .J J .

-Lower Rhine and W urtem burg Insurance  
ssociation v . Sedgwick (8 Asp. M ar. L a w  

j f f -  466 5 80 L .  T . R ep. 6 ; (1899) 1 Q. B .
)■ There th e  re insurance p o lic y  was ex-

o V if? d ■ t0  be subi ect to  th e  o rig in a l p o lic y  
^  P° icies and to  p a y  as m ig h t be p a id  thereon. 
t)o‘e .re insured  had u n d e rw ritte n  tw o  tim e  
P ncies on the  ship, and those were in  force 
„ ii i the  re in surance was effected. Subse-
Poli yi. d u rin g  th e  currency  o f  th e  re insurance 
rein th ° Se tw o  Pobcies came to  an end and the  

” SUled un de rw ro te  a fresh tim e  p o lic y  o f the  
t io  6 ®u b je c t-m a tte r d iffe rin g  as to  the  va lua- 
t  ^  ° r  th e  sh ip  and in  o th e r respects fro m  the  
o f Ao n g ina l policies. I t  was he ld  b y  th e  C ourt 
rein Peal th a t  the  Po licies re ferred to  in  the  
exk+UranCe P ° lic y  w ere th e  po lic ies th e n  in  
fj| , ence and th a t  the  l ia b i l i t y  o f  the  re insure r 
by  extend  to  losses w h ich  m ig h t be incu rred  
the he assured unde r a p o lic y  p o t con ta in ing  
o r i „ Sai? e 4erms> cond itions  and clauses as the  
° r ig ina l policies.

Co i,rfle -̂r  l ig h t  is th ro w n  uP °n th e o p in ion  o f the  
renTri ° f  A PPeal by  th e  d ic tu m  o f  R ig b y , L .J .  
said ° n ly  in  4 Com ’ Cas-> a t P- 19> where he 
to  14 is one th in g  fo r  th e  p la in t if fs  to  t ru s t  
ami po lic ies w h ich  th e  defendants had made 
tru , ano the r to  t ru s t  to  those w h ich  he m ig h t 
Ibake in  th e  fu tu re .”  8
by th  ,Lower Rh ine  case (sup.) was considered 
arir 4'our4 ° I  A ppea l in  Reliance M a r in e  In s u r-
95 on mP any  v - D uder (12 Asp. M ar. L a w  Cas. 
265J h ; 106 L - T ‘ ReP ‘ 936 : (1913) I  K .  B . 
R hi ’ dUt no4bin g  was said to  weaken th e  Lower 
R h iT  CaSe (suP-)- N o r  is the  e ffect o f the  Lower 
B ra \C CraSe (SUP-) m od ified  b y  th e  ju d g m e n t o f 
C o , / ’ i n  The Scottish N a tio n a l Insurance  
J,i L im ite d  v . Poole (29 T im es L . Rep.
Enin  18 , 4o ra• Cas- 9) o r o f Ba ilhache , J . in  
(3n and  Co. v . A ndrew  W e ir and Co.
' 9 T im es L .  R ep. 518).
ciple ¡ w o u ld  seem to  be no difference in  p r in -  
f0j] between a cance lla tion  o f the  o rig in a l p o licy  

eVVed by  a s u b s titu tio n  o f a fresh p o lic y  on 
f - «  te rm s and cond itions  as d is tingu ished 
p0]j * a subs tan tia l v a r ia t io n  o f th e  o rig in a l 
War y  b y  an a lte ra tio n  in  its  clauses, values, o r

unties. I t  appears to  me th a t  the re  is no

h a lfw a y  house between a r ig h t  to  a lte r th e  head 
p o lic y  w ith o u t consent and an absence o f  r ig h t  
to  do so. E ith e r  i t  can be a lte red  o r n o t. I f  
i t  can be a lte red , the n  w h a t l im it  is to  be 
placed on the  r ig h t  o f a lte ra tio n  ? The o n ly  
sound ru le  seems to  be th a t  th e  head p o lic y  
canno t be a lte red  save w ith  th e  consent o f 
the  re insure r.

I t  is n o t w ith o u t in te res t to  re fe r to  a branch 
o f th e  law , w h ich , a lth ou gh  d iffe re n t in  some 
ways, y e t presents m any features in  com m on 
w ith  insurance. I  re fe r to  su re tysh ip . I t  is w e ll 
se ttled  th a t  i f  a c red ito r, w ith o u t th e  consent 
o f the  su re ty , varies th e  te rm s o f h is barga in 
w ith  the  de b to r the  su re ty  is p rim d  fac ie  
d ischarged ; (see Leake on C ontracts, 6 th  
ed it., pp . 599-601). As po in te d  o u t b y  Leake 
a t p . 600 : “  The C ourt w i l l  n o t en te rta in  the  
question o f the  m a te r ia lity  o f the  v a r ia t io n  in  
the  co n tra c t guaranteed, and unless i t  is self- 
ev ide n t th a t  i t  is n o t m a te ria l o r p re ju d ic ia l to  
the  su re ty  he is le f t  to  be the  sole judge  w hethe r 
he w i l l  consent to  rem a in  lia b le .”  T h is  passage 
is a m p ly  supported b y  th e  w e ll-kn o w n  ju d g m e n t 
o f C o tton , L .J .  in  Holm e  v . B ru n s k ill (38 L . T . 
Rep. 838 ; 3 Q. B . D iv . 495). I t  seems to  me 
th a t  a ru le  a t least rigorous should a p p ly  to  
m a tte rs  o f insurance. I f  a head p o lic y  cou ld be 
a lte red w ith o u t the  consent o f th e  re insurer 
the  la t te r  w o u ld  be th ro w n  in to  a po s itio n  o f 
danger, d if f ic u lty  and d o u b t. The E ng lish  law  
has ever been severe tow a rds  th e  unau thorised 
a lte ra tio n  o f a docum ent, and th e  a u s te r ity  o f 
its  a tt itu d e  w il l  be apparen t on re fe rrin g  to  the  
p a r tic u la r  b ranch o f la w  dea lt w ith  in  Leake on 
C ontracts, 6 th  e d it., pp  603, et seq., and A rn o u ld , 
s. 40.

F o r  these reasons I  m us t h o ld  th a t  the  
defendants were re lieved fro m  l ia b i l i t y  to  the  
p la in tiffs . I t  thu s  becomes unnecessary to  g ive 
a developed decision on th e  fu r th e r  defence, 
nam ely, th a t,  w h e the r liab le  o r no t, th e  defen
dants have a lready p a id  a ll th a t  th e y  cou ld be 
called upon  to  pa y . U p on  th is  p o in t, M r. 
M acK inn on , counsel fo r  th e  defendants, re lied , 
in te r a lia , on • sect. 81 o f th e  A c t, and the  
p rin c ip le  in v o lv e d  in  B r it is h  D om in ions General 
Insurance Company L im ite d  v . D uder (sup.), 
where the  C ourt o f A pp ea l he ld  th a t  a c o n tra c t 
o f re insurance was a c o n tra c t o f in d e m n ity  on ly , 
and th a t  th e  defendants, th e  re insurers, had 
refused to  agree to  th e  com prom ise. M r. D u n lo p , 
counsel fo r  the  p la in tiffs , on the  o th e r hand 
referred, in te r a lia , to  Re Eddystone M a rin e  
Insurance Company (7 Asp. M ar. L a w  Cas. 167 ; 
66 L . T . R ep. 70 ; (1892) 2 Ch. 423) ; M arten 's  
case (sup.) ; B rit is h  U n ion  and N a tio n a l I n 
surance Company L im ite d  v. Ramson (115 L . T . 
Rep. 331 ; (1916) 2 Ch. 476) ; and Nelson  v . 
Empress Assurance Corporation L im ite d  (10 
Asp. M ar. L a w  Cas. 68 ; 93 L . T . R ep. 62 ; 
(1905) 2 K .  B . 281). H e  also m entioned Street 
v . Royal Exchange Association  (12 A sp. M ar. 
L a w  Cas. 356. 496 ; 111 L . T . R ep. 235).

I  do n o t, in  v ie w  o f m y  ru lin g  on the  f irs t 
p o in t, pause to  analyse th e  argum ents o r the  
decisions c ited . I  w i l l  m ere ly  say th a t,  in  m y  
op in ion , the  defendants are r ig h t  in  th e ir  second
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con ten tion  also. I  m us t there fore  g ive ju d g m e n t 
fo r  th e  defendants.

Judgm ent fo r  the defendants.

S o lic ito rs  fo r  th e  p la in t if fs , W . A . C rum p  and 
and Son.

S olic ito rs  fo r  the  defendants, P arker, Garrett, 
and  Co.

J u ly  11 and  12, 1922.
(Before Lush and Bailhache, J J .)

Ford (H .)  and Co. Limited v . Compagnie 
Furness (France) and others, (a)

Charter-party— A rb itra tio n  clause— C la im  fo r  
damage to cargo— D ispute— L im ita t io n  o f time 
fo r  appointm ent o f c la im ants ' a rb itra to r—  
Terms o f a rb itra tio n  clause not com plied w ith  
by cla im ants— Vnseaworthiness o f sh ip  causing  
loss C la im  founded on unseaworthiness o f ship  
— Effect o f unseaworthiness on the contract 
— A p p lic a tio n  o f a rb itra tio n  clause— J u r is 
d ic tion o f a rb itra to r— A w a rd  set aside.

The cla im ants were the charterers o f the steamship 
A . under a charter-party which contained an 
arb itra tio n  clause which prov ided that : “  A l l  
disputes fro m  tim e to tim e a ris ing  out o f th is  
contract shall, unless the pa rties  agree fo rth w ith  
on a single arb itra to r, be referred to the f in a l  
arb itram ent o f two arb itra tors carry ing  on bus i
ness in  London who sha ll be members o f the 
B a ltic  and engaged in  the sh ipp ing  and (or) g ra in  
trades, one to be appointed by each o f the parties, 
w ith  power to such arb itra tors to ap po in t an 
um p ire . A n y  c la im  m ust be made in  w r it in g  
and cla im ants ' a rb itra to r appointed w ith in  
three months o f f in a l discharge, and, where this  
pro v is io n  is  not com plied w ith , the c la im  sha ll 
be deemed to be waived and absolutely barred ." 
The charterers claim ed damages fo r  loss o f  
cargo, but they d id  not appo in t the ir a rb itra to r 
w ith in  the three months lim ite d  in  the a rb itra 
tion  clause. The dispute went to a rb itra tio n  
and, notw ithstanding a protest by the sh ip 
owners, who refused to attend, the a rb itra tio n  
took place in  the ir absence. The a rb itra to r held 
that damage to the cargo was caused by the 
unseaworthiness o f the sh ip  and made an aw ard  
in  fa v o u r o f the charterers.

H e ld , by the D iv is io n a l Court, that the charterers 
having fa ile d  to appo in t the ir a rb itra to r w ith in  
the tim e lim ite d  in  the a rb itra tio n  clause, the 
arb itra tor■ had no ju r is d ic tio n  to make the 
award. The loss o f cargo having been suffered 
by reason o f the unseaworthiness o f the sh ip , the 
charterers were entitled to go to a rb itra tio n , but 
on ly  on the terms o f the a rb itra tio n  clause, and  
as the charterers had fa ile d  to com ply w ith  the 
terms o f that clause, the aw ard m ust be set aside.

A t la n t ic  S h ipp ing  and T ra d in g  C om pany v. 
L o u is  D re y fu s  and Co. (15 Asp. M ar. L a w  
Cas. 566 ; 127 L . T . Rep. 411 ; (1922) 2 A . C. 
250) considered and distinguished.

Observations by Bailhache, J .  on the effect upon 
a specia l contract o f unseaworthiness.

( a ) R epo rted  by T. W. Morgan, Esq.. B a rr is te r -a t-L a w .

fK .B .

Motion to set aside an award.
The c la im an ts , th e  charterers o f th e  steam ship 

A s ia tic , c la im ed fro m  the  owners damages fo r 
loss o f cargo. The respondents were the  agents 
o f th e  owners o f  th e  steam ship, and were trea ted  
b y  the  c o u rt, fo r  the  sake o f clearness, as the  
owners. The g round  o f  the  c la im  was th a t  the 
loss o f  the  cargo was due to  the  alleged unsea
w orth iness o f  the  steam ship.

The steam ship A s ia tic  was charte red under a 
c h a rte r-p a rty , da ted  the  13 th  O ct. 1920, w h ich  
con ta ined an a rb itra t io n  clause (clause 39), 
w h ich  p ro v id e d  as fo llow s : “  A l l  d isputes from  
tim e  to  t im e  a ris ing  o u t o f th is  c o n tra c t shall, 
unless the  pa rties  agree fo r th w ith  on a single 
a rb itra to r ,  be re ferred to  th e  fin a l a rb itra m e n t 
o f  tw o  a rb itra to rs  c a rry in g  on business in  
L o nd on  w ho sha ll be m em bers o f  the  B a lt ic  and 
engaged in  the  sh ipp ing  and  (o r) g ra in  trades, 
one to  be ap po in te d  b y  each o f the  pa rties , w ith  
pow er to  such a rb itra to rs  to  a p p o in t an  um p ire . 
A n y  c la im  m us t be made in  w r it in g  and c la im 
an ts ’ a rb it ra to r  appo in ted  w ith in  th ree  m onths 
o f f in a l discharge, and, where th is  p ro v is io n  is 
n o t com p lied  w ith , the  c la im  sha ll be deemed 
to  be w a ived  and abso lu te ly  ba rred .”

Loss o f  cargo ha v in g  been suffered, the 
charte rers c la im ed damages, b u t  th e y  d id  n o t 
a p p o in t th e ir  a rb itra to r  w ith in  three m on ths o f 
the  date o f  the  fin a l discharge o f the  ship as 
p ro v id ed  b y  clause 39 o f the  ch a rte r-p a rty . The 
m a tte r  was re ferred to  a rb itra t io n  ; and, 
a lth o u g h  the  shipowners fo rm a lly  pro tested, 
the  a rb itra t io n  to o k  place in  the  shipowners’ 
absence. The a rb it ra to r  found  th a t  the  steam 
ship A s ia tic  was unseaw orthy a t the  commence
m en t o f  the  voyage, and th a t  the  loss w h ich  had 
been suffered was due to  th a t  unseaworthiness. 
H e acco rd ing ly  made an aw ard  o f  517Z. odd in  
fa v o u r o f the  charterers in  respect o f the  
dam age.

The respondents, the  shipowners’ agents, 
th e n  m oved, on b e h a lf o f  the  shipowners, to  set 
aside the  aw ard  on the  g round  th a t  the  a rb i
t ra to r  had no ju r is d ic tio n  to  m ake i t ,  hav ing  
regard  to  th e  fa c t th a t  the  c la im an ts ’ a rb itra to r  
had n o t been appo in ted  w ith in  the  tim e  lim ite d  
b y  clause 39 o f the  c h a rte r-p a rty , and th a t  the re 
fore unde r th a t  clause the  c la im  m ust be deemed 
to  have been w a ived  and abso lu te ly  barred.

C. R. D un lop , K .C . and / / .  Stranger fo r  the 
shipowners.

W . A . Jo w itt, K .C . and W . V an Breda  fo r  the 
charte rers.

L u s h , J . re fe rred  to  the  facts and clause 39 
o f  the  c h a rte r-p a rty  and said : The f irs t  question 
argued before us was w he the r the  aw ard  is bad 
on the  g round  th a t  the  a rb itra to r  had no ju r is 
d ic tio n  to  m ake it .  I t  has been contended 
before us th a t  th e  decision o f the  House o f Lo rds 
in  A tla n t ic  S h ip p in g  and T rad ing  Com pany  v. 
Lo u is  D reyfus and Co. (15 Asp. M ar. La w  
Cas. 566;  127 L . T . R ep. 4 1 1 ; (1922) 2
A . C. 250) is conclusive upon th is  m a tte r, 
and th a t  we ough t to  say, ha v in g  regard 
to  th a t  decision, th a t  clause 39 does n o t apply» 
and th a t  the  a rb it ra to r  had ju r is d ic tio n  to  deal
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'J'rth the  m a tte r. I  am  o f o p in ion  th a t  th a t  
decision has no bearing upon the  question  w h ich  
We have to  decide. I  propose to  deal w ith  the  
m a tte r a t f irs t  w ith o u t reference to  a u th o r ity ,  
jm d to  consider w he the r upon the  facts and 
hav ing  regard to  th e  te rm s o f  the  subm ission 
to  a rb itra t io n , the  a rb itra to r  had ju r is d ic tio n  to  
make the  aw ard. N ow , tre a tin g  the  question 
as one n o t covered b y  a u th o r ity ,  i t  seems to  me 
to be reasonably c lear th a t  clause 39 does a p p ly  
to  the  c la im  w h ich  arose in  th is  case, and th a t  
he a rb itra to r  had no ju r is d ic tio n , inasm uch as 
he term s o f the  clause were n o t com plied  w ith , 
he c la im  was fo r damage to  cargo, and m u s t be 

m ated as a d ispu te  a ris ing  o u t o f  the  con tra c t. 
* i t  was n o t, the n  c le a rly  the  a rb itra t io n  clause 

'''o u ld  n o t a p p ly , and the a rb it ra to r  w o u ld  have 
n°  ju r is d ic tio n .

The m a tte r  stands thus : The clause deals w ith  
any  c la im  ; i t  does n o t m a tte r on w h a t founded, 
n ° r  w h a t its  na tu re  m ay  be. A n y  c la im  th a t  is 
a sub ject o f the  a rb itra t io n  m us t be m ade in  
W riting , and the  c la im an ts  m u s t a p p o in t an 
a rb itra to r  w ith in  th ree  m on ths o f the  fin a l d is 
charge o f the  ship. I f  th a t  p ro v is io n  is n o t 
com plied w ith  the  c la im  “  sha ll be deemed to  be 
Waived and abso lu te ly  ba rred .”  The c la im ants 
m th is  case d id  n o t a p p o in t an a rb itra to r  u n t i l  

i te r  the  specified tim e . I f  th a t  is so i t  seems 
0 me th a t,  unless some a u th o r ity  b inds us to  

otherw ise, the  a p p o in tm e n t o f the  a rb itra to r  
as a mere n u ll i ty .  Once the  tim e  had elapsed 

he c la im an ts  had no pow er to  a p p o in t the 
rb itra to r ,  and the  aw ard canno t s tand. N ow , 
he a rb itra to r  here finds th a t  the  vessel was 
nseaw orthy a t the  beg inn ing o f  the  voyage ;
, . i t  is said th a t,  as the  fo u n d a tio n  o f  the  
a im  was the unseaworthiness o f  the  ship, i t  

? i ° Ws th a t  clause 39, o r the  l im it  o f  t im e  in  the  
lause, does n o t a p p ly , and th a t  the  a p p o in t- 
en t o f  the  a rb itra to r  was a good ap po in tm en t, 
h a t con ten tio n  is founded on A tla n tic  S h ipp ing  
ha T rad ing  Company v . Lo u is  D reyfus and  

(sup.), where the  a rb itra t io n  clause was 
m o la r to  the  one in  the  present case. There 
ere no a rb itra t io n  proceedings in  th a t  case, 
h t an  ac tio n  was b ro u g h t fo r damages fo r loss 
, ,carg °  caused b y  the  unseaworthiness o f the  
h ip  a t the  beg inn ing o f the  voyage, and the  

question was w hethe r the  a rb itra t io n  clause 
R e n t e d  the  p la in t if fs  from  b rin g in g  th e ir

There was no question there w ith  regard to  the  
P P o in tm ent o f  an a rb itra to r ,  n o r w ith  regard 

tJ°  t ile  ju r is d ic tio n  o f  an a rb itra to r .  B u t ,  as a 
t le t te r  o f fa c t, the  ac tio n  was commenced a fte r 
, e exp iry  o f the  tim e  lim ite d  in  the  a rb itra t io n  
uuse, and the House o f Lo rds  he ld  th a t  the 

, ,V ° h  was m a in ta inab le . The ac tio n  was tr ie d  
etore R o w la tt,  J ., w ho he ld th a t  i t  was n o t 

a .^’.h ta inable on the  ground, f irs t,  th a t  the  
tie !t ra t io n  clause was n o t affected b y  the  fa c t 

a t the  c la im  was fo r  damages fo r  breach o f 
n e 'm p lie d  con d ition  w ith  regard to  seaw orth i- 
. ss> t lle  a rb itra t io n  clause be ing m a tte r  o f 

ocedure o n ly  ; secondly, th a t  a rb itra t io n  
occedings were a co n d itio n  precedent to  any 
J°n  ; and, th ird ly ,  th a t  the  tim e  lim ite d  b y  the

a rb itra t io n  clause had exp ired before the  issue 
o f the  w r it .

The C ourt o f Appea l reversed th a t  ’decision 
on a g round— nam ely , p u b lic  p o lic y — n o t 
m a te ria l to  the  present m a tte r. The House' o f  
Lo rds disagreed w ith  the  v ie w  o f the  C ourt o f 
A ppea l w ith  regard to  the  g ro un d  o f p u b lic  
po licy , b u t  agreed th a t  the  ju d g m e n t o f R o w 
la t t ,  J . was w rong  on ano the r g round . The 
g round was th is — th a t the  ac tio n  be ing founded 
upon the  unseaworthiness o f the  sh ip— th a t  is, 
upon an im p lie d  co n d itio n  o f seaworthiness, 
and n o t upon a clause in  the  c o n tra c t its e lf—  
i t  was m a in ta inab le , because th a t  p a r t o f clause 
39 w h ich  de a lt w ith  the  l im it  o f  tim e  d id  n o t 
ap p ly . The p o in t o f the  decision was th a t  the  
ac tio n  was founded upon an im p lie d  con d ition , 
and n o t upon the  term s o f the  c o n tra c t itse lf.

As I  understand the  op in ions expressed by  
L o rd  D une d in  and L o rd  Sum ner, the re  was 
n o th in g  in  w h a t was said th a t  gives an y  coun
tenance to  the  con ten tio n  in  the  present case 
th a t  the  power o f ap p o in tin g  an a rb itra to r  s t i l l  
ex is ted a fte r  the  tim e  had elapsed— th a t  is to  
say, th a t  clause 39 does n o t ap p ly . The House 
o f Lo rds  were n o t dealing w ith  th a t  m a tte r a t a l l ; 
and, so fa r  fro m  being adverse to  the  v iew  w h ich  
I  have expressed, i t  seems to  me th a t  L o rd  
D une d in  supports  i t ,  because he says (15 Asp. 
M ar. L a w  Cas., a t p. 568 ; 127 L .  T . Rep. 
411 ; (1922) 2 A . C., a t p. 257) : “ The test 
seems to  me to  be w hethe r the  p a rtic u la r clause 
in te rfe res w ith  the  l ia b i l i t y  w h ich  unseaw orth i
ness creates. I t  is ju s t  here th a t  I  th in k  
R o w la tt,  J . d id  n o t su ffic ie n tly  d is ting u ish  
between the  tw o  p a rts  o f the  clause. So fa r as 
i t  de a lt w ith  the  procedure I  agree w ith  h im , 
and i f  th is  clause had been a m ere reference to  
a rb itra t io n  and had stopped the re  I  do n o t 
th in k  i t  w ou ld  have been h it .  B u t  i t  goes on 
and, under ce rta in  cond itions, destroys l ia b i l ity .  
I f  Tatter sa il v . N a tio n a l S h ipp ing  Company 
L im ite d  (5 Asp. M ar. La w  Cas. 206 ; 50 L . T . 
R ep. 299 ; 12 Q. B . D iv . 297) is r ig h t  th a t you 
canno t in  such cases appeal to  a lim ita t io n  o f 
l ia b i l i t y ,  su re ly  i t  is « fo r t io r i  to  say th a t  you 
cannot appeal to  its  d e s tru c tion .”

L o rd  D uned in  agreed w ith  R o w la tt ,  J . ’s 
v iew , so fa r  as procedure was concerned, and 
there fore was o f  o p in ion  th a t  in  dea ling  w ith  the  
m a tte r o f procedure the  a rb itra t io n  clause d id  
ap p ly . T h is  p ro v is io n  dealing w ith  the  a p p o in t
m en t o f an a rb itra to r  is a m a tte r o f procedure, 
and applies in  th is  case. There fore, as the  
ju r is d ic tio n  o f the  a rb itra to r  was o n ly  th a t  g iven 
h im  b y  the  consent o f the  pa rties , and as the  
pa rties  agreed th a t  the  a rb itra to r ,  i f  appo in ted  
a t a ll, should be appo in ted  w ith in  a ce rta in  tim e , 
i t  seems to  me to  fo llo w  th a t  as th a t  t im e  elapsed 
ne ithe r p a r ty  had pow er to  a p p o in t an a rb i
t ra to r  unless the  o th e r p a r ty  consented. T here
fore th e  a rb itra to r  had no pow er to  m ake the 
aw ard.

I  express no o p in ion  on the  p o in t w he the r the 
app lican ts  con tracted  as p rinc ip a ls  o r agents. 
In  the  resu lt the  app lican ts , the  Compagnie 
Furness (F rance), succeed, and th is  aw ard  m us t 
be set aside.
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Bailhache, J .— T h is  is a case in  w h ich  the 
owners o f a cargo carried  b y  the  A s ia tic  have 
succeeded in  g e ttin g  an aw ard  th a t  a ce rta in  
sum is due to  the m  in  respect o f damage suffered 
by- the  cargo on the  g round  o f the  steam er’ s 
unseaworthiness. The agents fo r  the  sh ip
owners, w hom  I  w i l l  t re a t as the  owners fo r  the  
sake o f clearness, say th a t  the  a rb itra to r  had no 
ju r is d ic tio n  to  m ake th e  aw ard , because he was 
n o t appo in ted  w ith in  the  tim e  lim ite d  by  
clause 39. Le a v in g  aside the  questions o f 
seaworthiness and o f legal a u th o r ity ,  the re  is in  
the  clause in  question a p la in  subm ission to  
a rb itra t io n  whose term s m us t be exa c tly  com 
p lied  w ith  ; and, a p a rt fro m  a u th o r ity ,  i t  is clear 
th a t  the  a rb itra to r  had no power to  deal w ith  the 
m a tte r, fo r the  te rm s o f the  subm ission were n o t 
com plied  w ith .

I t  is said th a t  the  decision o f the  House 
o f  Lo rds  in  A tla n tic  S h ipp ing  and T rad ing  
Company v . Lo u is  D reyfus and Co. (sup.) shows 
th a t  in  the  case o f unseaworthiness the  cargo 
ow ner can proceed to  a rb itra t io n , a lth ou gh  the 
te rm s o f the  subm ission under w h ich  the  a rb i
t ra to r  has to  be appo in ted  w ith in  a l im it  o f 
t im e  have n o t been com plied  w ith , and i t  is on 
th a t  sub ject th a t  I  w ish to  say a few  words.

I t  is, I  th in k ,  a good w o rk in g  ru le  to  assume 
th a t,  w hen a sh ip  is unseaw orthy and the unsea
w orth iness is the  cause o f damage to  the  cargo, 
then , qua th a t  p a rtic u la r damage, the  sh ip 
owners’ p o s itio n  is analogous to  th a t  o f a 
com m on ca rrie r o f goods w ith o u t an y  special 
c o n tra c t, and th a t  the  cond itions o f the  con tra c t 
are gone, sub ject to  th is — th a t  i t  is genera lly  
considered th a t,  a lth ou gh  th is  is the  pos ition , 
the  fre ig h t w h ich  is s tip u la te d  fo r  b y  th e  cha rte r- 
p a r ty  is payab le, and th a t  pa ym en t is n o t on a 
quantum  m eru it. W h ile  I  say th a t  he is in  a 
po s itio n  analogous to  th a t  o f a com m on ca rrie r 
w ith o u t cond itions , i t  is obvious th a t,  so fa r  as 
he h im se lf is concerned, he is n o t in  a p o s itio n  to  
resist th e  con d itions  inserted in  the  c o n tra c t 
w h ich  imposes ob liga tions  on h im , because, i f  
he were, he w o u ld  be in  a po s ition  to  take  
advantage o f his ow n w rong . In  il lu s tra t io n  o f 
th is  i t  had been he ld in  tw o  cases before the  
A tla n tic  S h ip p in g  Company case (sup.)  th a t  
when a ship is unseaw orthy the  whole o f the  
special co n tra c t goes, fo r  the  reason th a t  the  
assum ption  on w h ich  the  special co n tra c t is 
based has n o t eventua ted. T h a t assum ption  is 
th a t  the  sh ipow ner p rov ides a seaw orthy ship 
and the  cha rte re r says, “  I f  you  p ro v id e  me w ith  
a seaw orthy ship I  w i l l  en ter in to  th is  special 
co n tra c t w ith  you  ”  ; and i f  a seaw orthy ship 
is n o t p ro v id ed  the  fou n d a tio n  o f the special 
co n tra c t goes, and there fore  the  supers tructure , 
the  special c o n tra c t, goes also.

In  the  f irs t  o f  those cases, Tatte rsa ll v . 
N a tio n a l Steamship Company (sup.), i t  was 
he ld th a t  where a c h a rte r-p a rty  con ta ined a 
l im ita t io n  w ith  regard to  the  am o un t o f l ia b i l i ty ,  
and the  damage was caused th ro u g h  unsea- 
w orth iness, th a t  l im ita t io n  cou ld  n o t a v a il the 
shipow ner ; and in  the  second case, B an k  o f 
A ustra las ia  v . Clan L in e  Steamers (13 Asp. 
M ar. L a w  Cas. 90 ; 113 L . T . I le p . 261 ;

[K.B.

(1916) 1 K .  B . 39), a case fo r  w h ich  I  was 
o r ig in a lly  responsible, i t  was fu r th e r  he ld  th a t  
where there was in  a c h a rte r-p a rty  a t im e  l im it  
fo r  sending in  c la im s, the n  th a t  tim e  l im it  cou ld 
n o t a v a il the  sh ipow ner an y  m ore th a n  could 
the  l im ita t io n  o f l ia b i l i t y .

T hen  came th e  case o f  A tla n tic  S h ipp ing  and  
T ra d in g  Com pany v . Lo u is  D reyfus and Co. 
(sup.). The case arose in  th is  w ay. The 
ac tio n  was fo r  damage to  cargo caused b y  the 
vessel’ s unseaworthiness ; the  shipowners rep lied  
th a t  the  charte rers cou ld n o t sue the m  because 
o f th is  a rb itra t io n  clause. T hey  said th a t  the 
charterers m us t f ir s t  go to  a rb itra t io n , and th a t  
fo r  th a t  purpose the re  was a tim e  l im it  w ith in  
w h ich  th e y  m ust send in  th e ir  c la im  and ap po in t 
th e ir  a rb itra to r .  I n  th a t  case the  c la im  had 
been sent in  t im e  ; b u t the  ap po in tm e n t o f the 
a rb itra to r  was too  la te , and the  shipowners 
contended th a t the  effect o f th is  was to  ba r the 
ac tion , fo r  a lth ou gh  the  a rb itra t io n  clause o n ly  
re la ted  to  a rb itra t io n , y e t the  tim e  l im it  m ust 
be app lied  to  the  ac tio n  as i t  w o u ld  be to  an 
a rb itra t io n . T h a t p o in t was considered by  
R o w la tt,  J . and he he ld th a t  i t  was a good one. 
H e  also he ld  th a t  the  clause its e lf  was a ba r to  
the  ac tio n  on the  g round th a t  i t  re la ted  to  p ro 
cedure and d id  n o t come w ith in  the  princ ip les  
la id  dow n in  the  cases I  have re ferred to  dealing 
w ith  the  l im ita t io n  o f l ia b i l i t y  and the  lim ita t io n  
o f tim e . The case e ve n tu a lly  w en t to  the  House 
o f Lo rds, w ho, ha v in g  disagreed w ith  the  g round 
o f the  decision o f  the  C ourt o f A ppea l who 
decided the  case on q u ite  a d iffe re n t g round, p ro 
ceeded to  deal w ith  the  decision o f R o w la tt,  J . 
T hey  reversed th a t  decision on the  g round th a t, 
fo llo w in g  upon the  tw o  ea rlie r cases, the  a rb i
t ra t io n  clause m u s t be take n  as a w hole, and, 
ta k in g  i t  as a w hole, i t  am ounted to  a lim ita t io n  
o f t im e  w ith in  w h ich  these cla im s could be 
debated, the  lim ita t io n  o f tim e  w ith in  w h ich  to  
a p p o in t an a rb itra to r  be ing trea te d  as s tand ing 
on the  same fo o tin g  as the  l im ita t io n  o f the tim e  
w ith in  w h ich  to  send in  cla im s ; and th e y  said 
th a t  n e ithe r o f  these lim ita t io n s  ava iled  the 
shipowner, and th a t  the  ac tio n  w ou ld  lie.

I t  m us t be borne in  m in d  th a t  A tla n tic  
S h ip p in g  and T rad ing  Company v . Lou is D reyfus  
and Co. (sup.) was the  converse o f the  present 
case. In  the  present case the  shipowners are 
saying, “  W e are n o t bound to  go to  a rb itra t io n  
because th e  te rm s o f  the  subm ission im posing 
ob liga tions  on th e  cargo owners were n o t com 
p lied  w ith  b y  th e m ,”  w h ile  in  the  A tla n tic  
S h ipp ing  Company case (sup.) i t  was the  sh ip
owners w ho were se tting  up the  co n d itio n  as a 
bar to  the  action . So fa r, the re fore, the re  is 
n o th in g  in  th a t  case w h ich  touches the  p o in t in  
th is  case. B u t i t  is said th a t  in  the  course o f 
the ju d g m e n t o f L o rd  D u ne d in  the re  is a pass
age in  w h ich  he says (15 Asp. M ar. L a w  Cas., 
a t p. 568 ; 127 L . T . R ep. 411 ; (1922) 2 
A . C., a t p. 257) : “  I f  th is  clause (clause 39) 
had been a mere reference to  a rb itra t io n  and 
had stopped there , I  do n o t th in k  i t  w ou ld  
have been h i t  ”  ; and th a t  passage shows th a t, 
ta k in g  the  clause as an a rb itra t io n  clause pure 
and  sim ple, n o t be ing lim ite d  in p o in t o f t im e  a t
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aWj i t  is a m a tte r o f pure procedure, and th a t  a 
clause so worded w o u ld  s t i l l  ap p ly , a lth ou gh  the  
ship was unseaw orthy. A l l  I  w a n t to  say abou t 
t h&t is th a t,  speaking fo r m yse lf and w ith  the  
greatest possible respect to  L o rd  D uned in , I  
doub t w hethe r th a t  p ro po s ition  is correct. M y  
° Wn v ie w  is th a t,  so fa r  as shipowners are con
cerned, in  a case o f unseaworthiness lik e  the  
Present case, a ll the  s tipu la tions  in  the  charte r- 
Party  are gone, and th a t  th e ir  p o s itio n  is 
analogous to  th a t  o f a com m on ca rrie r w ith o u t 
conditions, as I  have ind ica ted . B u t,  assuming 
t l»at I  am  w rong  abou t th a t,  as I  m ay w e ll be, 
®hd th a t  the  passage from  L o rd  D une d in ’s 
Judgment is r ig h t,  i t  does n o t he lp  the  sh ip
owners here fo r  the  reason, as L o rd  D uned in  
Points o u t, th a t  clause 39 is n o t a sim ple sub
mission to  a rb itra t io n  ; and the  effect o f his 
ju dg m en t is th a t  th is  clause, take n  as a whole, 
and n o t s p lit t in g  i t  in to  tw o  p a rts— nam ely, 
a submission to  a rb itra t io n  and a lim ita t io n  
or tim e— is a clause th a t  operates to  l im it  the  
une in  w h ich  cla im s can be dea lt w ith , and can

not ava il the  shipowner in  a case where the  basis 
° r  the c la im  is unseaworthiness. In  the  present 
??Se i t  is the  cargo owners w ho w e n t to  a rb itra 
ron in  v ir tu e  o f the  p rov is ions o f the  clause, as, 

th in k , th e y  w o u ld  have been e n tit le d  to  do, 
u t o n ly  upon the  te rm s o f com p ly in g  w ith  a ll 

‘ s p rovis ions, in c lu d in g  the  tim e  lim it .  As 
ney d id  n o t do so I  th in k  th a t  the  a rb itra to r  

‘ a~ no ju r is d ic tio n  to  m ake the  aw ard.
~ do n o t propose to  say a n y th in g  abou t the 

a ner p o in t, w h ich  is one o f d iff ic u lty . I  should 
n*y lik e  to  say th a t  I  was im pressed b y  the  
°gency o f  the  a rgum ent o f  the  ju n io r  counsel 
r  the  cargo owners, and the clearness w ith  

se t °h -h is P°rnts were p u t. The aw ard w il l  be
A w a rd  set aside.

ton
Solic ito rs fo r the  c la im ants, D owning, M id d le -

and Lewis.
^ S o lic ito rs  fo r  the  respondents, Richards  and

F rid a y , J u ly  21, 1922.
(Before B a il i ia c i ie , J .)

Sc o t t is h  M e t r o p o l it a n  A s s u r a n c e  Co m p a n y  
v. P. Sa m u e l  a n d  Co . (a) 

insurance (M a rin e )— Loss— C la im  by assured— 
Paym ent by underw riter under mistake—  
M istake o f fa c t— Paym ent to brokers o f assured 
~~Brokers' lien  against assured fo r  prem ium s  
Unpaid— N o account stated betzvecn brokers and 
Assured— U nderw riter's  rig h t to repayment 
fro m  brokers.

* P °jicy  o f m arine  insurance dated the 28th Jan .
920, fo r  20,0001. was issued on the h u ll and  

’Machinery o f a steamship owned by the Talbot 
‘ teainship Company. The p o licy  was sub- 
scribed by the p la in t if fs  fo r  16001. The 
aefendants zvere insurance brokers who had 
acted on behalf o f the steamship company in

J henorted by T. W. Morgan, Esq., B:imster-at-Law.
V o l . X V I . ,  N . S.

effecting the po licy . On the 15th A p r i l  the 
p la in t if fs  p a id  to the defendants as brokers fo r  
the steamship company a sum o f 4961. as an  
in te rim  paym ent in  respect o f a p a rtic u la r  
average loss alleged to have been sustained by 
the steamship. The p la in t if fs  subsequently 
ascertained that other underwriters who had 
subscribed the p o licy  had refused paym ent on 
the ground that the p o lic y  was void. They 
thereupon alleged that they had p a id  the money 
under a m istake o f fa c t and claimed its  re turn  
as money had and received to the ir use. They 
alleged that they had p a id  i t  under the m istaken  
belief that the p o licy  was in  force and could not 
be avoided, and that the vessel had been damaged 
by a p e r il insured against. The defendants 
claimed that as brokers they had a lien  on the 
money as against the steamship company, who 
owed them a larger sum fo r  prem ium s, and the 
defendants sa id  that they had appropria ted the 
4961. as a set-off against the sum due to them 
fro m  the company in  respect o f such prem ium s. 
N o account had been stated between them. 
B y  consent, an issue was ordered to be tried  to 
whether the p la in t if fs  were entitled to recover, 
on the assum ption that they had p a id  the 
money under a m istake o f fact.

H e ld, that i f  the money was p a id  under a mistake 
o f fac t, i t  never was the money o f the assured, 
and, therefore, the defendants could not assert 
a lien  on it ,  and the p la in t if fs  were entitled to 
have i t  repa id  to them.

B u lle r v. H a rriso n  (2 Cowp. 565), considered 
and applied.

I s s u e  raised b y  the  pleadings tr ie d  b y  B a il-  
hache, J . in  the  Com m ercia l C ourt.

The p la in t if fs  cla im ed the  re tu rn  o f 4961., 
w h ich  had been pa id  b y  them  in  respect o f a 
loss under a p o lic y  o f m arine  insurance. They 
cla im ed the re tu rn  o f the  m oney on the  ground 
th a t  i t  was m oney had and received to  th e ir  use 
as be ing m oney pa id  under a m istake o f fact.

The defendants were insurance brokers, and 
th e y  had acted on be ha lf o f the T a lb o t Steam 
ship Com pany in  e ffec ting  a p o licy  o f m arine 
insurance on the  h u ll and m ach ine ry  o f the  
steam ship Dorothy Talbot, owned b y  the  T a lb o t 
S team ship Com pany. The p o lic y  was issued 
on the  28 th  Jan . 1920, and was fo r  a sum o f 
20,0001., o f w h ich  the  p la in t if fs ’ p ro p o rtio n  was 
1,6001. The p o licy  was to  ru n  fro m  Decem ber 
1919 to  December 1920.

D u rin g  the  currency o f the  p o licy , i t  was 
alleged th a t  a loss had taken  place under the 
p o licy , and on the 15 th  A p r i l 1920 the p la in tiffs  
pa id  to  the  defendants as brokers fo r the 
T a lb o t S team ship Com pany, as an in te r im  
pa ym en t in  respect o f a p a rtic u la r average loss 
w h ich  was said to  have been suffered by  the 
Dorothy Talbot b y  a p e ril insured against b y  the 
po licy .

The p la in t if fs  subsequently ascerta ined th a t  
the  o the r un de rw rite rs  who had subscribed the 
p o lic y  had refused to  m ake any paym en t under 
the  p o licy  on the  g round  th a t the  alleged loss 
was n o t a loss insured against and th a t  the 
p o licy  was vo id . The p la in tiffs  thereupon

P
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cla im ed a re tu rn  o f the  sum o f 4961., alleg ing 
th a t  the  paym en t o f 4961. was made to  the  
defendants w ith o u t p re jud ice , and th a t  i t  was 
made under a m is taken  be lie f th a t  the  steam 
ship D orothy Talbot had been damaged by  
a p e ril insured against.

The defendants denied th a t  the  pa ym en t had 
been made to  them  w ith o u t p re jud ice , and th e y  
cla im ed th a t  as brokers th e y  had a lien  against 
the  T a lb o t S team ship Com pany, w ho owed them  
a la rger sum fo r prem ium s, and th e y  had 
app rop ria ted  the  sum o f 4961. in  p a r t paym en t 
o f o r as a set-off against the  sum  due to  them  
fro m  the  T a lb o t S team ship C om pany in  respect 
o f the  prem ium s. There had been no settled  
account between the  parties.

A n  o rder was made fo r  the  t r ia l  o f  the  issue 
w hethe r the  p la in tiffs  were e n tit le d  to  recover 
the  m oney, on the  assum ption th a t  the  m oney 
had been p a id  to  the  defendants b y  a m istake 
o f fac t.

S. L . Porter fo r  the  p la in tiffs .

W alling ton  fo r the  defendants.

The fo llo w in g  a u tho ritie s  were re ferred to  :

B u lle r  v . H a rriso n , 2 Cowp. 565 ;
H o lla n d  v . Russell, 8 L .  T . R ep. 408 ; 

4 B .  &  S. 14 ;
N ew all v . Tom linson, 25 L .  T . R ep. 382 ; 

L .  R ep. 6 C. P . 405 ;
Continenta l Caoutchouc and Gutta Peralta 

Company v . K le in w o rt, Sons, and Co., 
90 L . T . Rep. 474 ; 9 Com. Cas. 240.

B a il h a c h e , J .— T h is  is an in te res tin g  case, 
because M r. W a llin g to n , counsel fo r the  defen
dants, has raised a new p o in t, w h ich , i f  i t  is 
a good one, has been unaccoun tab ly  overlooked 
in  a long series o f cases go ing as fa r  back as 
B u lle r  v . H a rriso n  (2 Cowp. 565). The facts 
are v e ry  sho rt and s im ple, and are n o t in  
d ispu te , except as to  one m in o r p o in t w h ich  is 
n o t m a te ria l.

The defendants had p a id  a considerable sum 
o f m oney am o un ting  to  2,0001. to  unde rw rite rs  
in  respect o f p rem ium s on polic ies o f insurance 
effected on the  D orothy Talbot fo r  the  T a lb o t 
S h ipp ing Com pany. Some m ishap occurred to  
the  steamer, and the  average ad juste rs  w ro te  
a le tte r  recom m ending the  un de rw rite rs  to  
pa y  31 per cent, o f  the  to ta l sum  insured. 
Some o f  the  unde rw rite rs  pa id  the  loss, in c lu d 
in g  the  p la in t if fs , w ho p a id  4961. to  the  defen
dants w ho, as the  brokers effecting the  insurance, 
collected the  m oneys payab le  under the  p o lic y  
in  respect o f the  loss. Some o f the  un de rw rite rs , 
in c lu d in g  the  Com m ercia l U n io n  Insurance 
C om pany, however, refused to  pay . T h is  fa c t 
became know n  to  the  p la in t if fs  w ith in  a f o r t 
n ig h t a fte r  th e y  had p a id  the  c la im , v iz ., on the  
29 th  A p r il.  The p la in t if fs ’ rep resen ta tive  m et 
the  defendants’ representa tive  on the  fo llo w in g  
da y  and th e y  had an in te rv ie w  w ith  the  repre
sen ta tive  o f the  Com m ercia l U n io n  Com pany, 
who refused to  say w h y  he w ou ld  n o t pay, 
except th a t  charges had been made aga inst the  
owners o f the  sh ip .

The p la in t if fs  the reupon gave no tice  to  the 
defendants to  repay to  the m  the  4961. The 
defendants, however, cons is ten tly  refused to  
rep ay  the  m oney. T hey  ju s tif ie d  th a t  course 
fo r  tw o  reasons. In  the  f irs t  place th e y  said 
th a t  the  T a lb o t S team ship C om pany owed them  
a considerable sum  o f m oney fo r  p rem ium s ; 
and th a t  th e y  had p u t  the  m oney w h ich  th e y  

! had received fro m  th e  p la in t if fs  to  th e  c red it 
1 o f the  T a lb o t S team ship C om pany and they 

c la im ed to  re ta in  the  m oney as a set-o ff against 
the  overdue and un pa id  prem ium s. There had, 
however, been no settled  account between the 
pa rties.

E v e r since the  tim e  o f L o rd  M ansfie ld , in  
B u lle r  v . H a rris o n  (sup.), i t  has been he ld  th a t 
the  mere passing o f m oney to  the  c re d it o f  an 
accoun t when the re  is no se ttled  account is no t 
such a pa ym en t b y  an agent as w il l  excuse h im  
fro m  rep ay ing  m oney w h ich  his p r in c ip a l is 
n o t e n tit le d  to  re ta in . I t  w o u ld  be a d iffe re n t 
m a tte r i f  an agent had pa id  m oney over to  his 
p r in c ip a l w ith o u t kno w in g  th a t  the  p rin c ip a l 
was n o t e n tit le d  to  i t .  I n  such a case, th e  agent 
w o u ld  be a mere c o n d u it p ipe, and i f  the  m oney 
had been w ro n g ly  pa id  to  the  agent the  person 
w ho had p a id  i t  w o u ld  have to  lo ok  to  the 
p r in c ip a l a fte r  the  se ttlem ent o f accounts 
between the  agent and th e  p r in c ip a l.

A l l  th is  is now  o ld  la w , c e rta in ly  150 years 
o ld . B u t  M r. W a llin g to n , fo r  the  defendants, 
has raised ano the r p o in t. H e  says th a t  the 
defendants have a lien  upon  the  m oney, and 
th a t  th e ir  p o s itio n  has been a lte red  to  th e ir  
d e trim e n t because b y  g iv in g  c re d it to  the 
T a lb o t S team ship C om pany to  the  e x te n t o f the 
am o un t rece ived fro m  th e  p la in t if fs  th e y  had 
g iven  up th e ir  lien  ; and fu rth e r, th a t  the 
de fendants gave tim e  to  th e  T a lb o t Steamship 
C om pany fo r  the  pa ym en t o f the  prem ium s 
w h ich  the  com pany owed to  them , and the re 
fore the  defendants cou ld  no t, in  the  c ircu m 
stances, be asked to  repay the  m oney.

N o w  i t  seems to  me th a t  th is  is a p o in t w h ich  
m ig h t have-been taken  in  m any cases fro m  1777 
dow n to  the  present tim e , b u t i t  is now  1922, 
and no one has h ith e r to  taken  the  p o in t. T h a t 
does n o t, however, necessarily p re ven t the 
p o in t fro m  be ing a good one, b u t n a tu ra lly  d  
makes one lo ok  a t the  p o in t m ore closely. I*  
is tru e  th a t  a b roke r has a lien  fo r  unpa id  
p rem ium s upon  m oneys o f the  assured com ing 
in to  his hands. B u t i t  m us t be the  m oney o f 
the  assured and n o t the  m oney o f o th e r people> 
and m oney p a id  under a m is take  o f fa c t, in  
m y  op in ion , is n o t the  m oney o f the  assured, 
and there fore  no lien  cou ld  a tta ch  to  i t .  T ha t 
seems to  be the  sim ple answer to  the  p o in t, and 
i t  is p ro b a b ly  th e  reason w h y  no one has ever 
take n  th e  p o in t before.

W ith  regard  to  th e  suggestion th a t  the 
defendants have a lte red  th e ir  po s itio n  fo r  the 
worse I  canno t see a n y  evidence o f th a t  having 
take n  place. M r. W heeler, th e  m anager o f the 
de fendant com pany, said in  evidence th a t  he 
m ig h t have issued a w r i t  against the  T a lbo f 
S team ship C om pany i f  he had n o t rece ived th is 
m oney fro m  the p la in t if fs , b u t I  see no reason
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0 th in k  th a t  i t  was his in te n tio n  to  issue a w r it ,  
i1."'* i t  is ce rta in  th a t  i f  he had issued a w r i t  

Would n o t have produced resu lts w h ich  w ou ld  
ave made i t  w o r th  his w h ile  to  have done so. 
he mere fa c t th a t  tim e  was g iven to  the  T a lb o t 
team ship C om pany is n o t su ffic ien t. T h a t is 

a p o in t w h ich  m ig h t have been raised in  ve ry  
ffiany cases d u rin g  the  la s t 150 years, and i f  the 
Point is a good one i t  is curious th a t  i t  should n o t 

ave been raised d u rin g  th a t  period , o r i f  i t  had 
een raised th a t  no m en tio n  should have been 

m ade o f i t .
L o rd  M ansfie ld  in  B u lle r  v . H a rriso n  (sup.), 

®aid th is  (2 Cowp. a t p. 568) : “  I n  th is  case, 
here was no new c red it, no acceptance o f new 
his, no fresh goods bo ugh t o r m oney advanced, 
h short, no a lte ra tio n  in  the  s itu a tio n  w h ich  the  
etendant and his p rinc ipa ls  stood in  tow ards 
ach o th e r on the  20 th  A p r i l . ”  L o rd  Mans- 
eid appears to  have th o u g h t th a t  in  o rder th a t 

ah a®en^ m ig h t be able to  say th a t  he had 
te red his p o s itio n  fo r  the  worse there m ust be 

j t n.ew. c re d it g iven  o r som eth ing o f th a t  sort. 
.. Is im possib le  to  say th a t  the  mere g iv in g  

tim e — even i f  tim e  was g iven  in  the  present 
ase~—is the  g iv in g  o f a new c red it or the  

acceptance o f new b ills , o r a n y th in g  o f th a t  k in d , 
n m y  o p in ion  th is  case is covered b y  a u th o r ity  
'fer a long series o f years, and the new p o in t 

l a d * 1 ^ aS k een ra i seci  b y  counsel’ s in g e n u ity

,, There w il l  the re fore  be a dec la ra tion  th a t,  i f  
.e sum  c la im ed was pa id  under the  alleged 

r  ,stake  o f fa c t, th e  p la in t if fs  are e n tit le d  to  
ccover the  am oun t so pa id .

Judgm ent accordingly.
Solic ito rs fo r  the  p la in tiffs , P arke r, Garrett, 

and Co.
S olic ito rs  fo r the  defendants, W . and TV. 

Slacken.

(lie f.
Tuesday, Oct. 17, 1922.

° re  L o rd  H e w a r t , C.J., A v o r y  and 
Sa n k e y , J J .)

^Ow n e r  v. C. J . K in g  a n d  So n s  L im i t e d , (a )  
actories— S h ip—  Unloading— Fencing o f hatch- 
'lfa y s — E xten t o f ob ligation— Factory and 
Workshop A c t 1901 (1 Edw . 7, c. 22), ss. 79, 
104— Regulations fo r  Docks 1904, reg. 19.

^he respondents, who were stevedores, were em
ployed to un load the cargo fro m  a sh ip  in  dock, 
and, w h ile un loading the g ra in  fro m  No. 2 hold  
®as proceeding, the hatch covers were le ft o ff 

3 hold, and the hatchway was le ft unpro- 
ected. N o . 3 hold contained bunker coals and  

not cargo, and the un loading o f the cargo d id  not 
wtvolve the respondents' using N o. 3 hold or its  

otchway. The respondents were summoned 
! “  fo i l in g  to fence or cover the N o . 3 bunker 
otchway, as required by reg. 19 o f the Regula

tions fo r  Docks 1904, made under sects. 79 and  
_” 4 o f the F acto ry  and Workshop A c t 1901.

hat regulation provides : “  Where there is  
»tore than one hatchway, i f  the hatchway o f a

i a)
®Ported by  J . F . W a lker , E sq.. B a rr is te r-a t-E a w .

hold exceeding 7ft. d in . in  depth measured fro m  
the top o f the coamings to the bottom o f the hold, 
is  not in  use and the coamings are less than 
2 ft. d in . in  height, i t  sha ll either be fenced to a 
height o f 3 ft. or be securely covered." N o . 3 
hold and hatchway were under the control o f the 
owners, master, and crew, and not o f the respon
dents, and w hile the un loading was proceeding 
at N o . 2 hold the crew were removing bunker 
coal fro m  N o. 3 hold. The justices fo u n d  that 
the hatch covers o f N o . 3 hold were removed by 
the crew, and, on the ground that the regulations 
made each employer responsible on ly fo r  the 
protection o f the hatchways where he had been 
employed to carry  out work, they dismissed the 
summons.

Held, that the words o f reg. 19, read in  connection 
w ith  the other regulations, on ly  referred to a case 
where there was more than one hatchway w ith in  
the sphere o f the ac tiv ity  o f the person carry ing  
out the w ork or o f h is employees, and  therefore 
the justices were righ t.

Ca s e  sta ted b y  jus tices fo r  the  c ity  o f B r is to l.
1. A n  in fo rm a tio n  was p re fe rred  b y  Joseph 

O wner (the  appe llan t) against C. J . K in g  and 
Sons L im ite d  (the  respondents) under the  
F a c to ry  and W orkshop  A cts  1901 to  1911, fo r  
th a t th e y  on F r id a y , the  17th Feb. 1922, were 
the persons ca rry in g  on b y  w orkm en em ployed 
by them  the  process o f d ischarg ing the  steamship 
Gracia, be ing a fa c to ry  w ith in  the  m eaning o f 
the said A c ts , a t W est Side, O ld  D ock, A von - 
m ou th , in  the  c ity  o f B r is to l, and th a t  on the  
said date th e  said ship was n o t m a in ta ined  in  
c o n fo rm ity  w ith  the  said A cts , and w ith  
reg. 19 o f the  R egu la tions fo r  Docks dated 
the 24 th  O ct. 1904, made b y  the  Secretary o f 
S tate in  pursuance o f powers conferred on h im  
by  the  F a c to ry  and W orkshop  A c t 1901, and 
th a t the  respondents d id  fa il to  fence o r securely 
cover, as requ ired  b y  the  said A cts  and reg. 19, 
the  N o . 3 bu nke r ha tchw a y  on the  Tween decks 
o f the  said ship, such ha tchw a y  n o t being in  use 
a t the  tim e  and the  coamings on i t  being less 
th a n  2 ft .  6 in. in  he igh t, and the  dep th  o f the  
ho ld  o f the  said ha tchw a y  exceeding 7 ft.  6 in. 
measured fro m  the  to p  c f  the  coam ings to  the 
b o tto m  o f the  ho ld , and there  being m ore tha n  
one ha tchw a y  in  the  said ship.

2. The fo llo w in g  facts were proved o r 
a d m itte d  :

(1) The ap pe lla n t was one o f H .M . Inspectors 
o f F acto ries  and W orkshops ; the  respondents 
were a com pany c a rry in g  on the  business o f 
stevedores.

(2) On o r abou t the  14 th  Feb. 1922 the 
steam ship Gracia, owned b y  the  Donaldson 
L in e  L im ite d , a rrived  a t W est Side, O ld  D ock, 
A vo n m o u th , fo r  the  purpose o f d ischarg ing and 
un load ing  her cargo. The respondents were 
em ployed as stevedores b y  the  owners o f the  
steam ship, and on F r id a y  the  17 th  Feb. 1922 
the  process o f un load ing  and d ischarg ing the 
cargo was be ing carried  ou t. I n  a d d itio n  to  
o th e r w orkm en em ployed b y  them  fo r the  p u r
pose o f  d ischarg ing and un load ing , the  respon-

l dents also con tracted w ith  the  Docks Com m ittee
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o f the  B r is to l C o rpo ra tion  to  discharge and 
un load the g ra in  in  No. 2 ho ld .

(3) The respondents also em ployed on the  
ship a forem an named W in te r. On the  day in  
question the  un load ing  o f g ra in  was being 
carried o u t a t N o . 2 h o ld  b y  such w orkm en 
em ployed b y  the  Docks C om m ittee under th e ir  
supervis ion . A t  a d istance o f some 21 ft. from  
N o. 2 h o ld  was a ho ld  kno w n  as N o. 3 ho ld , 
w h ich  conta ined bunke r coals and d id  n o t con
ta in  any cargo, n o r d id  the  un load ing  o r d is
charg ing o f the  steam ship necessitate o r in 
vo lve  the  use o f the  said ho ld  o r ha tchw a y  by  
the  respondents o r th e ir  agents, n o r d id  th e ir  
em p loym ent extend to  the  said ho ld  o r h a tch 
w ay. N o . 3 ho ld  was under the  co n tro l o f the  
owners, m asters and crew o f  the  ship, and n o t o f 
the  respondents o r th e ir  agents. The h a tch 
w ay o f the  said ho ld  was closed a fte r  com p la in t 
had been made b y  the  inspecto r and i t  had come 
to  the  know ledge o f W in te r , b u t i t  was n o t 
p roved  b y  w hom  th is  was done. N o . 3 ho ld  
was a p p ro x im a te ly  20 ft. in  dep th  and its  
coamings were o n ly  6 in . in  he igh t.

(4) On the  17 th  Feb. 1922, w h ils t the  w o rk  o f 
un load ing  was proceeding a t N o . 2 ho ld , the  
the  ha tch  covers were o ff N o . 3 ho ld  and the 
ha tchw ays were le f t  unpro tected . The h a tch 
ways were s itua te  on the  ’ tw een decks, and the 
unpro tected  ha tchw a y  o f N o . 3 ho ld  was p ra c ti
c a lly  in  the  da rk , and the re  was evidence g iven 
b y  the  ap pe lla n t, w h ich  was un con tra d ic te d  b y  
the  respondents, who called no evidence, th a t 
the  unp ro tected  ha tchw ay co n s titu te d  a danger 
to  m en w o rk in g  on the  ship. The crew o f the  
ship were rem oving  b u nke r coal fro m  N o. 3 
ho ld  to  get to  the  sh ip ’s furnace. A  w itness 
fo r  the  prosecution s ta ted  in  cross-exam ination 
th a t he had heard th a t  the  crew had rem oved 
the ha tch  covers to  o b ta in  v e n tila tio n , b u t there 
was no d ire c t evidence o f th is . The jus tices 
found  as a fa c t th a t  the  ha tch  covers were 
rem oved b y  the  crew. U n co n tra d ic te d  e v i
dence was g iven th a t  i t  was easy to  p ro te c t the  
ha tchw ay b y  a m ethod w h ich  w ou ld  also g ive 
v e n tila tio n . The crew were under the  con tro l 
o f the  owners o f the  ship and n o t o f the re 
spondents o r th e ir  agents.

3. F o r the  ap pe lla n t i t  was contended th a t  on 
the  above facts the  offence charged had been 
proved , and th a t  under the  prov is ions o f the  
said regu la tions, the  respondents were sub ject 
to  the  p rov is ions o f reg. 19, as being 
em ployed in  the  process o f un load ing . F o r the  
respondents, i t  was contended th a t  under the 
p rov is ions o f the  said regu la tions the  person 
em ployed b y  the  ow ner o f a ship to  un load  one 
o r m ore (b u t n o t a ll) o f  the  holds o f the  ship was 
n o t responsible fo r  com pliance w ith  reg. 19 
as regards the  h o ld  o r holds to  w h ich  his 
em p loym ent d id  n o t ex tend, th a t  the  rem ova l 
o f bunke r coal fro m  N o . 3 ho ld  was a process 
carried  on b y  th e  owners o f the  ship, and th a t  
under the  prov is ions o f the  regu la tions th e y  and 
n o t the  respondents were responsible fo r  com 
pliance w ith  reg. 19 in  respect o f th a t  ho ld .

4. The jus tices, be ing o f op in ion  th a t  the  
m eaning o f the  regu la tions was th a t  each em 

p loye r was responsible o n ly  fo r  the  p ro te c tio n  
o f those hatchw ays upon w h ich  he had been 
em ployed to  c a rry  o u t w orks, and th a t  the 
respondents had un de rtaken  no w o rk  in  re la tio n  
to  N o. 3 ha tchw ay, dismissed the  in fo rm a tio n .

The F a c to ry  and W orkshop  A c t 1901 :
Sect. 79. Where the Secretary o f State is satisfied 

tha t any manufacture, machinery, p lant, process or 
description o f manual labour, used in  factories or 
workshops, is dangerous or in jurious to  health or 
dangerous to  life  or lim b, either generally or in the 
case o f women, children or any other class of 
persons, he may certify  tha t manufacture, 
machinery, p lant, process or description o f manual 
labour to  be dangerous ; and thereupon the Secre
ta ry  o f State may, subject to  the provisions o f this 
Act, make such regulations as appear to  h im  to  be 
reasonably practicable and to  meet the necessity 
o f the case.

Sect. 104. (1) The provisions o f th is A c t w ith  
respect to  . ( iii.)  regulations fo r dangerous
trades . . . shall have effect as i f  every dock,
wharf, quay and warehouse and all machinery or 
p lan t used in the process o f loading or unloading or 
coaling any ship in any dock, harbour or canal were 
included in the word “  factory,”  and the purpose for 
which the machinery or p lan t is used were a manu
facturing process ; and as i f  the person who by h im 
self, his agents or workmen uses any such machinery 
or p lan t for the before-mentioned purpose were the 
occupier o f the premises ; and for the purpose o f the 
enforcement o f these provisions the persons having 
the actual use or occupation o f a dock, wharf, quay 
or warehouse or o f any premises w ith in  the same or 
form ing part thereof, and the person so using any 
such machinery or p lan t shall be deemed to  be the 
occupier o f a factory. (2) For the purposes o f this 
section the expression “  p lan t ”  includes any gang
way or ladder used by any person employed to  load 
or unload or coal a ship, and the expressions “  ship ”  
and “  harbour ”  have the same meaning as in the 
Merchant Shipping Act, 1894.

Reg. 19 o f the  R egu la tions fo r  Docks, 
da ted the  24 th  O ct. 1904, and made under the 
above A c t  :

Where there is more than one hatchway, i f  the 
hatchway o f a hold exceeding seven feet six inches 
in depth measured from  the top o f the coamings to 
the bottom  o f the hold is not in  use and the coamings 
are less than two feet six inches in  height, i t  shall 
either be fenced to  a height o f three feet or be 
securely covered.

I I .  M .  Giveen fo r  the  appe llan t.
N eilson, K .C . and I I .  C laugliton Scott fo r  the 

respondent.
L o rd  Hewart, C.J.— In  th is  case the  on ly  

question w h ich  arises is the  tru e  in te rp re ta 
t io n  o f a reg u la tion  made b y  the  S ecre tary o f 
S tate under the  prov is ions o f the  F a c to ry  and 
W orkshop  A c t  1901. I  need n o t read sect. 79 
o f th a t  A c t  o r sect. 104. There is no do ub t 
th a t  power is g iven b y  th a t  s ta tu te  to  make 
regu la tions fo r, am ongst o th e r th in gs , th e  load 
in g  o r un load ing  o r coa ling  o f any sh ip  in  any 
dock o r h a rbo u r. R egu la tions were acco rd ing ly  
made b y  the  Secretary o f S tate in  respect o f 
the  processes o f load ing , un load ing  o r coaling 
an y  sh ip  in  an y  dock, ha rbo u r, o r canal, and 
th e y  are p a r t  o f th e  S ta tu to ry  R ules and Orders 
o f 1904, and the o n ly  question is as to  th e  true  
m eaning o f reg. 19 in  p a r t  IV .  The scheme o f
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the regu la tions is to  a llo t  in  an o rd e r ly  series 
tlie  various du ties created to  the  various persons 
' vho are requ ired to  pe rfo rm  them . In  o rder 
0 understand the  m eaning o f  an y  p a rtic u la r 

regu la tio n  i t  is necessary, I  th in k ,  to  read th a t  
reg u la tio n  side b y  side w ith  w h a t is said in  the  
earlier p a r t  o f  the  regu la tions as to  the  person 
.uP °n w hom  the  ob lig a tio n  o f perform ahce is 
aid. N o w  th is  p a rtic u la r reg u la tion , re la tin g  
0 load ing , un load ing  o r coa ling  a ship belongs 
0 p a r t  IV .  o f the  regu la tions w h ich  p rov ide  

as regards “  D u ties ,”  th a t  “  i t  sha ll be the  d u ty  
every person, w ho b y  h im se lf, h is agents o r 

W orkmen carries on the  processes, and o f a ll 
Agents, w o rkm en, and persons em ployed b y  h im  
*h the  processes, to  com p ly  w ith  p a r t  IV .  o f 
Ihese regu la tions.”

One approaches reg. 19, the re fo re , w ith  th is  
'tiow ledge, th a t  i t  is a reg u la tion  to  be per- 
ormed b y  a person em ployed d ire c t ly  o r in - 
U'ecl jy  jn  the  process o f load ing , un load ing  o r 

coaling a ship in  dock o r ha rbou r. N ow  
ls as fo llow s : “  W here the re  is m ore 

ban one ha tchw ay, i f  the  ha tchw a y  o f a ho ld  
exceeding seven fee t s ix  inches in  dep th  
jbeasured fro m  the  to p  o f the  coam ings to  the  

° t to m  o f the ho ld  is n o t in  use, and the coam- 
[bgs are j ess th a n  tw o  fee t s ix  inches in  he igh t, 

sha ll e ith e r be fenced to  a h e ig h t o f th ree  fee t 
he securely covered.”  W h a t is m eant b y  the  

U itro du c to ry  words, “  W here there is m ore th a n  
°ue ha tchw a y  ? ”  I t  is contended on the  p a r t 
., 16 aPPeha n t, w ho is an inspecto r o f factories,
ba t those words are q u ite  general in  th e ir  
eaning, and th a t  the re  is no l im i t  to  the m  so 

ar as th e  ship is concerned. T hey  m ig h t be 
xpanded, accord ing to  his con ten tio n , in  th is  
ay , th a t  where upon an y  sh ip  the re  is m ore 

ban one ha tchw ay, a stevedore w ho is em ployed 
and ab ou t ce rta in  holds a t one end o f a large 

n ip  w o u ld  have th e  s ta tu to ry  d u ty  p u t  upon 
lrn  o f fencing o r securely cove ring  ha tchw ays 
me hundreds o f  fee t aw ay fro m  where he is 
° rk in g . Is  th a t  th e  tru e  con s tru c tion  to  be 

Pnt upon the  reg u la tion  ? The jus tices have 
^°m e to  the  conclusion th a t  i t  is n o t. T hey  
isave fou nd  in  th is  case th e  facts, w h ich  i t  

n o t necessary fo r  me to  d w e ll upon, and th a t  
ch em p loyer is responsible o n ly  fo r  the  p ro - 
e tion  o f those ha tchw ays upon  w h ich  he has 

een em ployed to  c a rry  o u t w o rk  ; in  o the r 
0r r< s> those ha tchw ays w h ich  have been 

are being used o r are to  be used b y  the  
P r t ic u la r  persons em ployed b y  h im  or b y  his 
x?ents upon  the  c a rry in g  o u t o f  the  process.

<?'v i t  is said th a t  the  m ere circum stance th a t  
j by -law  o r a reg u la tion  m a y  upon its  li te ra l 

e rp re ta tio n  lead to  rid icu lou s  o r grotesque 
g b.®sih ilit ie s  is n o t to  be fa ta l to  i t .  I t  has been 
/ , "  again and again, as, fo r  exam ple, in  

omeroy and another v . M alve rn  Urban  
*stric t Council (89 L . T . R ep. 555 ; and in  

2 r w , V' Johnson (78 L .  T . R ep. 647 ; (1898)
Dn b' )> th a t  on the  one hand justices have 
di a <:r nnder sect. 16 o f  th e  S um m ary  Ju ris - 
rect '° n  A c t  1879 to  deal w ith  the  m a tte r 

asonably, or, again, in  th e  w ords o f  L o rd  
Ussell o f  K illo w e n , C .J., in  th e  la t te r  case, th a t

by-law s “  ough t to  be, as has been said, 
‘ benevo len tly  ’ in te rp re te d , and c re d it ough t 
to  be g iven  to  those w ho have to  ad m in is te r 
them  th a t  th e y  w il l  be reasonably ad m in is 
te red .”  B u t  i t  is to  be no ticed th a t  observa
tions  o f th a t  k in d  are made in  cases where the  
m eaning o f  the  b y -la w  w h ich  is in  question is 
beyond do ub t, and where the  question is n o t 
w h a t does the  b y -la w  mean, b u t  is th is  by -law , 
m eaning w h a t i t  ob v io us ly  does mean, u ltra  
vires ? I t  is upon  th a t  k in d  o f question th a t  
those observations have been made. The 
question  in  th is  case is n o t th a t  question. I t  is 
a question  as to  w h a t is the  tru e  con s tru c tion  o f 
th is  reg u la tion , and i f  the  words em ployed, read 
toge ther w ith  the  words in  the  ea rlie r p a r t o f 
the  reg u la tion , w h ich  are ob v io u s ly  connected 
w ith  them , are capable o f a m eaning th a t  is 
reasonable and in  accordance w ith  com m on- 
sense, and are also capable o f ano the r m eaning 
th a t  c le a rly  m ay  lead to  an absurd and 
r id icu lou s  req u ire m en t,the n  upon the question  o f 
in te rp re ta tio n  one w o u ld  take  the  reasonable 
m eaning and n o t the  o ther. N o w  a lth ou gh  
I  have en te rta ined  considerable d o u b t in  the  
course o f the  a rgum ent, and a lth o u g h  n o th in g  
w o u ld  be fu r th e r  fro m  m y  w ish th a n  to  sub tra c t 
in  an y  degree w ha teve r fro m  the  p ro te c tio n  
w h ich  s ta tu to ry  regu la tions have g iven to  
persons em ployed in  m anua l la bo u r in  and abou t 
ships, I  have come to  the  conclusion th a t  th is  
reg u la tion  bears the  m ore lim ite d  m eaning, as the  
jus tices th o u g h t. I  th in k  th a t  when one reads 
the  earlie r p a r t o f the  regu la tions w h ich  speaks 
o f the  persons em ployed in  th a t  p a rtic u la r 
process and pu ts  th a t  p a r t o f the  regulations 
side b y  side w ith  reg. 19, i t  is apparen t 
th a t  th e  reg u la tion  means, n o t “  where upon 
an y  ship the re  is m ore th a n  one ha tchw a y ,”  b u t 
“  where the  person em ployed upon the  process 
has used o r is us ing o r is abou t to  use fo r  the  
purpose o f his em p loym ent m ore th a n  one 
h a tch w a y ,”  the n  w ith in  th a t  lim ite d  sphere o f 
a c t iv i ty  he is to  fence o r securely to  cover those 
ha tchw ays w h ich , be ing w ith in  th a t  sphere, 
are n o t a t the  p a rtic u la r m om ent in  use.

I t  is, o f  course, q u ite  clear th a t  th a t  in te rp re 
ta t io n  g re a tly  cuts dow n the  area o f  the  regu la
t io n  in  com parison w ith  the  o th e r in te rp re ta 
t io n , b u t th a t  is the  v ie w  w h ich  the  justices have 
take n , and fo r m y  p a r t  I  am n o t prepared to  say 
th a t  th a t  v ie w  is w rong . The resu lt is th a t  th is  
appeal b y  w ay o f a case sta ted fa ils .

Avory, J .— I  agree. The jus tices in  th is  case 
have found  th a t  N o . 3 ho ld  was a ho ld  co n ta in 
in g  b u nke r coal and d id  n o t con ta in  any cargo ; 
n o r d id  the  un load ing  o r d ischa rg ing o f the  
steam ship necessitate o r in v o lv e  the  use o f the  
said ho ld  o r the  ha tchw a y  th e re o f b y  the  
respondents o r th e ir  agents, no r d id  th e ir  
em p loym ent extend to  the  said ho ld . U pon 
th a t  f in d in g  o f fa c t th e y  have found  th a t  the  
m eaning o f the  reg u la tion  is th a t  each em ployer 
is responsible o n ly  fo r  the  p ro te c tio n  o f those 
ha tchw ays upon w h ich  he has been em ployed to  
c a rry  o u t w o rk , and th a t  in  the  circum stances 
the  respondents, ha v in g  unde rtaken  no w o rk  
upon, and th e ir  em p loym ent n o t ex tend ing  a t a ll
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to  N o . 3 ha tchw ay, were n o t w ith in  the  m eaning 
o f  th is  reg u la tion . I  am  n o t prepared to  say 
th a t  the  jus tices were w rong , a lth ou gh  the 
li te ra l m eaning o f the  language used in  
reg. 19 m ig h t extend to  a case w h ich , on the 
face o f i t ,  w o u ld  be absurd, and where a l ia b i l i t y  
w ou ld  be im posed upon a stevedore w h ich  i t  is 
q u ite  unreasonable to  suppose th a t  the  a u th o r i
ties ever in tended should be im posed. I  agree 
th a t  the  appeal should be dismissed.

Sankey, J .— I  am  o f the  same op in ion .

A pp ea l dismissed.

S o lic ito r fo r  the  ap pe lla n t, The Treasury  
S olic ito r.

S olic ito rs  fo r  the  respondents, Woodcock, 
R yland , and P arke r, fo r  E dw ard  Gerrish, H a rr is ,  
and Co., B r is to l.

Tuesday, N ov. 14, 1922.
(Before Bailhache, J .)

La Fabrique de Produits Ciiimiques 
Societe Anonyme v. Large, (a)

Insurance  (M a r in e )— L lo yd 's  p o licy t—“  W are
house to warehouse ” — Free o f p a rtic u la r  
average— Goods o f d ifferent k inds— Separate 
parcels— Separately valued— Loss o f p a rt o f the 
goods— A pportionm en t o f loss— L ia b il i ty  o f 
underw rite r f o r  tota l loss o f p a rtic u la r goods—  
M a rin e  Insurance A c t 1906 (6 Edw . 7, c. 41), 
s. 76, sub-s. 1.

B y  a L lo y d ’s p o lic y  o f m arine  insurance, the 
defendant and other underw riters insured  
certain goods fo r  the p la in t if fs  fro m  London to 
Switzerland. The p o lic y  was “ free fro m  
p a rtic u la r average," and i t  also incorporated  
several o f the In s titu te  Cargo clauses, in c lud in g  
the “  warehouse to warehouse ”  clause, which  
was as fo llow s : “  In c lu d in g , subject to the terms 
o f the po licy , a ll r isks covered by th is  po licy  
fro m  sh ipper's  or m anufacturer's warehouse 
u n t il on board the vessel, du rin g  transhipm ent, i f  
any, and fro m  the vessel, w h ils t on quays, 
wharfs, o r in  sheds d u rin g  the o rd in a ry  course 
o f trans it u n t il safely deposited in  consignee’s 
or other warehouse at destination named in  
p o lic y ."  The f .p .a . clause provided : “  w ar
ranted free  fro m  p a rtic u la r average unless the 
vessel or c ra ft be stranded, sunk, or burn t, but 
the owners are to p a y  the insured value o f any  
package or packages which m ay be to ta lly  lost 
in  loading, transhipm ent, or discharge, also any  
loss o f or damage to the interest insured which  
m ay reasonably be attributed to . . ware
housing.”  The p la in t if fs , a Swiss company, 
had bought three cases o f chemicals fro m  a 
London company. There were two cases o f 
v a n ill in  and one o f caffeine, and they insured  
them under the above p o licy . The three cases 
were valued fo r  insurance at the to ta l sum o f 
1100/., but each case was valued separately ; 
one case o f v a n ill in  at 462L, the second at 363/., 
and the case o f caffeine at 275/., tota l 1100/. 
W hile  these goods were ly in g  in  a warehouse

(a) R epo rted  b y  T . W . M organ , E sq .. B a rr is te r -a t-L a w .

pend ing shipm ent thieves broke in to  the ware
house by violence, breaking open the doors 
w ith  croivbars, and stealing the two eases o f 
v a n ill in , valued at a tota l sum o f 825/.

Held, that, the theft being a theft by violence, 
the goods were lost by a p e r il insured  
against and the underwriters were not exempted 
fro m  l ia b il ity  by the f .p .a . clause, because the 
insured goods, which comprised different 
species, were separately valued fo r  the purpose 
o f the insurance. Therefore the loss o f the two 
cases o f v a n ill in  was a total loss o f p a rtic u la r  
gbods and not a p a rtic u la r average loss, and the 
underw riters were liable.

Quære, whether, in  a warehouse to warehouse 
p o licy , the word theft ought to be lim ite d  to 
theft by violence in  the same way as i t  is  in  a 
p u re ly  m arine  po licy .

Action in  th e  com m ercia l l is t  t r ie d  b y  B a il
hache, J .

The p la in t if fs  c la im ed fo r  a loss under a p o licy  
o f  m arine  insurance, the  loss alleged being in  
respect o f tw o  cases o f v a n il l in  w h ich  the  
p la in t if fs  alleged were sto len fro m  a warehouse, 
where th e y  were ly in g  pend ing sh ipm en t on the 
29 th  N o v . 1918.

The p la in t if fs , w ho were a Swiss com pany, had 
b o ug h t fro m  a London  com pany, Messrs. A . 
Johnson and Co. (London) L im ite d , th ree  cases 
o f chem icals, tw o  o f  v a n ill in  and one o f caffeine, 
w h ich  were perishable goods. The goods were 
bought on c .i.f. term s. B y  a L lo y d ’s p o lic y  
o f m arine  insurance, da ted th e  21st N o v . 1918, 
the  de fendant and o th e r un de rw rite rs  insured 
the  goods fo r  th e  p la in t if fs , lo s t o r n o t lost, 
a t and fro m  Lond on  to  B ordeaux, w h ile  there, 
and thence to  B rougg , in  S w itze rland. The 
p o lic y  was “  free o f p a rtic u la r average,”  and  to  
i t  was annexed several o f th e  In s t itu te  Cargo 
clauses, in c lu d in g  th e  “  warehouse to  w a re 
house ”  clause w h ich  was as fo llow s : “  In c lu d in g , 
sub ject to  th e  te rm s o f  th e  p o lic y , a ll risks 
covered b y  th is  p o lic y  from  sh ipper’s o r m anu
fa c tu re r’s warehouse u n t i l  on board th e  vessel, 
d u rin g  tra n sh ip m e n t, i f  any, and from  the  vessel, 
w h ils t on quays, w harfs , o r in  sheds d u rin g  the 
o rd in a ry  course o f t ra n s it  u n t i l  safe ly deposited 
in  consignee’s o r o th e r warehouse a t  de s tina tion  
nam ed in  p o lic y .”  The f.p .a . clause was as 
fo llow s : “  W a rra n te d  free fro m  p a rtic u la r
average unless th e  vessel o r c ra f t  be stranded, 
sunk o r b u rn t, b u t the  owners are to  p a y  the 
insured va lue o f an y  package o r packages which 
m ay  be to ta l ly  lo s t in  load ing , tra n sh ip m e n t or 
discharge, also an y  loss o f o r damage to  the  
in te res t insured w h ich  m ay reasonably be 
a ttr ib u te d  to  . . . warehousing. ■ . . •”
The th ree  cases were va lued fo r  insurance a t a 
to ta l sum  o f  1100/. b u t each case was separ
a te ly  va lued ; one case o f  v a n ill in  a t 462/., the 
second case o f v a n ill in  a t 363/., and the  case o f 
caffeine a t 275/.

The goods, pend ing sh ipm ent, were ly in g  in  a 
warehouse in  London , w h ich  was securely 
locked and barred , b u t was un a ttended  a t 
n ig h t. Thieves fo rc ib ly  broke in to  the  ware
house and stole the  tw o  cases o f v a n ill in , the
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insured va lue o f w h ich  was 8251. T hey  effected 
an entrance b y  b reak ing  dow n an ou te r door and 
tw o  in ne r gates, a ll o f  w h ich  were s tro n g ly  
locked, b y  the  use o f crowbars.

The p la in t if fs  c la im ed under the  p o lic y  to  
recover fro m  the  de fendant the  sum o f 511. 11s. 
3d., be ing his p ro p o rtio n  o f th e  sum unde r
w r itte n , ha v in g  regard to  th e  va lue o f the  goods 
stolen. The de fendant denied l ia b i l i t y  on the  
ground, in te r a lia , th a t  the re  was no to ta l loss 
p f the  whole o r any severable p a r t  o f the  goods 
•nsured, b u t th a t  the  loss o f th e  tw o  cases o f 
v a n ill in  was a p a rtic u la r average loss fo r  w h ich  
the de fendan t was under no lia b i l i t y .

The M arine  Insurance A c t  1906, s. 76, 
sub-s. 1, provides as fo llow s :

W here  th e  s u b je c t m a t te r  in su re d  is w a rra n te d  
hee fro m  p a r t ic u la r  average, th e  assured c a n n o t 
recover fo r  a loss o f  p a r t ,  o th e r  th a n  a loss in c u rre d  
e y  a genera l ave rage sacrifice , un less th e  c o n tra c t 
c o n ta in e d  in  th e  p o lic y  be a p p o rt io n a b le  ; b u t ,  i f  
th e  c o n tra c t  be a p p o rt io n a b le , th e  assured m a y  
recover fo r  a to ta l  loss o f  a n y  a p p o rt io n a b le  p a r t .

M a c K in n o n , K .C . and I I .  U . W il l in l t  fo r  the  
p la in t if fs .— The goods were lo s t b y  a p e r il in 
sured against and the  de fendant is n o t exem pted 
from  l ia b i l i t y  b y  th e  f.p .a . clause in  th is  case. 
I t  is c lear th a t,  unde r a p o lic ^  con ta in ing  such a 
clause, the  assured canno t recover in  respect 
° f  a p a rtic u la r average loss o f the  whole o f  the  
goods insured : (see l i a l l i  v . Janson, 6 E . &  B . 
^22). B u t  where th e  goods insured are o f 
d is tin c t and d iffe re n t k in ds  o r are separa te ly 
valued, as th e y  are in  th is  case, the  assured can 
recover in  respect o f a to ta l loss o f an y  p a r t 
Which is severable o r appo rtionab le  :

D u ff  v . Mackenzie, 3 C. B . N . S. 16 ;
W ilk inson  v . Hyde, 3 C. B . N . S. 30 ;
H ills  v . London Assurance Corporation, 

5 M . &  W . 569.
Leek, K .C . and James D ick inson  fo r  the  

defendants.— The goods in  th is  case were n o t 
lost b y  a p e ril insured against, and there fore  the  
P la in tiffs  canno t recover. M oreover, the  loss 
° f  the  tw o  cases o f v a n ill in  was a p a rtic u la r 
average loss w h ich  is excluded b y  the  po licy . 
..he de fendant is, the re fore , exem pt from  
h a b ility . The c o n tra c t o f insurance was an 
en tire  c o n tra c t and n o t apportionab le . The 
goods were n o t o f a d is tin c t o r d iffe re n t k in d , 
*Uch as in  the  cases w h ich  have been referred 
to - T hey  were a ll chem icals and there fore  
su b s ta n tia lly  o f  the  same k in d . As to  the  
question o f va lu a tio n , th e y  were va lued  fo r  a 
° ta l sum- o f 11001. The pack ing  in  separate 

oases and the  separate v a lu a tio n  o f  each case 
Was o n ly  fo r  th e  purposes o f th e  f.p .a . clause.

“ e loss here was n o t a to ta l loss o f a  separate 
su b je c t-m a tte r.

B a il a c iie , J .— T h is  Is  an ac tio n  on a p o lic y  
°1 m arine  insurance, dated the  21st N o v . 1918, 
covering risks fro m  warehouse to  warehouse on 
uree cases o f perishable goods, nam ely , tw o  

oases o f v a n ill in , a chem ica l, and one case o f 
caffeine. The p o lic y  is “  free o f p a rtic u la r 
average.”  On th e  29 th  N o v . 1918 the  tw o  
cases o f v a n ill in  were sto len fro m  a tra n s p o rtin g

[K .B .

warehouse. The defences to  th e  c la im  b y  the  
assured are th a t  the  loss was o n ly  a p a rtic u la r 
average loss, and th a t,  as p a r tic u la r  average is 
excluded, th e  unde rw rite rs  are n o t lia b le . 
F u rth e r, th a t,  even assum ing th a t  i t  is n o t a 
p a r tic u la r  average loss, b u t a to ta l loss o f a p a r t  
w h ich  can be severed fro m  the  rest, the re  was no 
“  th e f t  ”  w ith in  the  m eaning o f th e  w o rd  in  a 
p o lic y  o f m arine  insurance. N ow , dea ling  w ith  
the  second p o in t f irs t,  the  facts appear to  be 
th a t  these goods were in  a warehouse w h ich  
was d u ly  locked up  a t n ig h t, and th e  warehouse 
was broken  in to . The th ieves, w hoever th e y  
were, seem to  have b ro u g h t some sort o f  con
veyance to  c a rry  aw ay the  goods. T hey  broke 
in to  th e  warehouse b y  b reak ing  dow n f irs t  o f a ll 
a sm all door w h ich  was securely fastened b y  a 
m o rtice  lo ck  and a la rge pad lock. The th ieves 
broke aw ay the  pad lock b y  means o f crow bars, 
and th e y  broke aw ay th e  bead ing rou nd  the  
door so as to  destroy th e  m ortice  lock , also b y  
means o f crow bars. H a v in g  done th a t,  th e y  
had to  force th e ir  w a y  th ro u g h  tw o  b ig  gates, 
w h ich  again were secured w ith  ba r and pad lock, 
and th a t  th e y  also d id  w ith  crow bars.

Those being th e  facts, counsel fo r  th e  de
fen dan t rem inds me th a t  the  r is k  o f th ieves, in  
po lic ies o f  m arine  insurance, does n o t cover an 
o rd in a ry  clandestine th e ft ,  b u t  o n ly  th e f t  
accom panied w ith  v io lence. T h a t c e rta in ly  is 
so, when th e  p o lic y  is a p o lic y  o f m arine  in 
surance pure  and sim ple, and he says th e  same 
ru le  m us t be app lied  when i t  is a warehouse to  
warehouse p o lic y  as w e ll as a m arine  p o lic y , 
because b y  clause 5 o f th e  In s t itu te  Cargo 
Clauses w h ich  are annexed to  th is  p o lic y , the  
risks covered are “  a l l risks covered b y  th is  
p o lic y .”  H e  says th a t  th a t  means th a t  the  
r is k  o f th ieves under a warehouse to  warehouse 
p o lic y  m u s t have th e  same con s tru c tion  as in  a 
m arine  p o lic y  ; and he says th a t  the re  can 
be no vio lence in  a case lik e  th is , where the  
warehouse fro m  w h ich  the  goods were sto len 
was, as th is  warehouse was, le f t  unattended 
a t n ig h t.

I  am  n o t sure m yse lf th a t  in  a warehouse to  
warehouse p o lic y  the  w o rd  “  th e f t  ”  ou gh t to  be 
lim ite d  to  th e f t  b y  vio lence, in  th e  same w a y  as 
i t  is in  a p u re ly  m arine  p o licy . B u t ,  however 
th a t  m ay  be, in  m y  o p in ion  th is  was c le a rly  a 
th e f t  b y  vio lence. There was th e  smashing in  
o f tw o  sets o f doors b y  crow bars, and i t  seems to  
me th a t  c le a rly  the re  was th e f t  b y  v io lence. I  
do n o t th in k  th a t  the  expression “  b y  
vio lence ”  means th a t  the re  m u s t be an assault 
on some person o r another. I t  seems to  me 
th a t  when persons go w ith  crow bars and smash 
in  tw o  doors and th e y  steal some goods fro m  a 
warehouse, th e y  b reak in  and steal b y  v io lence. 
I t  seems to  me, there fore , th a t  even i f  M r. Leek 
is r ig h t  in  saying th a t  th e  th e f t  m us t be o f the  
same cha racter fro m  the  warehouse as fro m  a 
ship ( th a t is to  say, b y  v io lence and  n o t  a 
clandestine th e ft ) ,  th e  facts o f  th is  case answer 
the  descrip tion  o f  a th e f t  b y  vio lence.

Then i t  is said th a t  the  p o lic y  be ing free 
o f p a rtic u la r average, and o n ly  a p o r tio n  o f 
these goods (w h ich  were insured under one

L a  F a b r iq u e  d e  P r o d u it s  Ch im iq u e s  So c ié t é  A n o n y m e  v . L a r g e .
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p o lic y ) ha v in g  been sto len, the re  is n o t a to ta l 
loss o f th e  whole o r a n y  severable p a r t,  and 
there fore  the re  can be no c la im  under the  
p o licy . T h a t seems to  me to  s tand— on 
a u th o r ity  and on the  M arine  Insurance A c t  1906 
— in  th is  w a y  : W here perishable goods are 
insured fo r  a lu m p  sum and are insured in  b id k , 
and the  b u lk  is a ll o f  th e  same descrip tion , the n  
the to ta l loss o f  p a r t  o f  the  b u lk  gives no c la im  
under a p o lic y  w h ich  is free o f p a r tic u la r  
average. I t  is a p a r tic u la r  average loss and no 
c la im  can arise upon i t .  B u t  th is  case is 
d iffe re n t in  th ree  instances. There are ve ry  
o fte n  express words in  the  p o lic y  w h ich  m ake 
each package a separate insurance, and in  such 
case the  loss o f  one package is a to ta l loss o f th a t  
p a r tic u la r  package, and the  unde rw rite rs  are 
liab le , a lth o u g h  the  p o lic y  is f.p .a ., fo r  the  loss 
o f th a t  p a r tic u la r  package.

Then som etim es the re  is an insurance in  one 
sum  o f goods o f a c tu a lly  d is tin c t and ve ry  
d iffe re n t k in ds . A n  instance was g iven  o f  the  
m aste r o f a sh ip  w ho insured a ll h is effects, 
w h ich  were o f such d iffe re n t k in ds  as a fea ther 
bed and a chronom eter. T hey  were insured 
w ith in  one sum, and i t  was he ld th a t,  in  such a 
case, the  effects were so d is tingu ishab le  in  k in d  
th a t  the  loss o f one p a r tic u la r  th in g , a ch rono
m e te r o r a fea th e r bed, was a to ta l loss o f th a t  
p a rtic u la r a rtic le  and n o t a p a r tic u la r  average 
loss o f  th e  whole.

A n o th e r instance w h ich  was g iven  was th a t  
o f an e m ig ran t to  N a ta l w ho had a ll sorts o f 
eq u ipm en t w ith  h im , and, a lth ou gh  in  th a t  case 
the re  was one general insurance o f  th e  whole, 
i t  was he ld  th a t  the  packages were o f  such 
d is tin c t cha racter th a t  th e  loss o f one package 
was a to ta l loss o f  th a t  package, and n o t a p a r
t ic u la r  average loss o f the  whole.

I t  has also been he ld th a t,  even tho ugh  the 
species are th e  same, y e t i f  th e y  are con ta ined  in  
cases o r packages w h ich  are them selves sepa
ra te ly  va lued, the  loss o f one o f those packages 
is a to ta l loss o f th a t  package, and n o t a 
p a r tic u la r  average loss o f th e  whole.

N ow , in  th is  case, n o t o n ly  are th e  goods o f 
d iffe re n t species (the  tw o  cases los t being 
v a n ill in  and  th e  one le f t  be ing caffeine), b u t, 
as a m a tte r  o f  fa c t, each case has a separate 
va lue a ttr ib u te d  to  i t ,  one case be ing va lued  a t 
4621., and one a t 3631., and one a t  2751. I t  is 
tru e  th a t  th e  insurance is fo r  a w hole sum  o f 
1100!., b u t th a t  1100!. is m ere ly  the  a d d itio n  o f 
those th ree  separate item s.

I t  seems to  me th a t  in  th is  case n o t o n ly  are 
th e  goods o f  d iffe re n t species (w h ich  b y  its e lf  
w o u ld  be su ffic ien t), b u t th e y  are separate ly, 
va lued , and th a t  is a double reason fo r  saying 
th a t  th e  loss in  th is  case was n o t a p a rtic u la r 
average loss o f th e  whole o f the  goods insured 
b u t  was a to ta l loss o f th e  p a r tic u la r  goods 
w h ich  were sto len, nam ely , tw o  cases o f 
v a n illin .

In  those circum stances, in  m y  op in ion , ju d g 
m e n t m us t be fo r  the  p la in t if fs  fo r  the  a m o un t 
c la im ed, nam ely , 511. U s .  3d. w ith  in te res t 
fro m  the  da te  o f th e  w r it ,  and costs.

Judgm ent fo r  p la in t if fs .

S o lic ito r fo r  the  p la in t if fs , L .  Goldberg. 
S o lic ito rs fo r  th e  de fendant, Thomas Cooper 

and Co.

Dec. 19, 20, 1922, and Jan . 16, 1923.

(Before B a il i ia c h e , J .)

U n it e d  St a t e s  Sh ip p in g  B o a r d  v . D u r e ia  
a n d  Co. L im i t e d  ; Sa m e  v . J o h n  E e d e  
B u t t s  a n d  So n  ; Sa m e  v . D u f f e e l . (a) 

B i l l  o f lad ing— C la im  fo r  demurrage— Cargo o f 
timber— Parcels to various consignees— Tim e  
fix e d  fo r  d ischarging cargo— R ights and
lia b ilit ie s  o f the various consignees— Prevention  
— Im p lie d  term— Whether separate owners' 
under s im ila r  obligations as to tim e fo r  d is 
charging cargo.

Where a cargo carried by a shipowner consists o f 
diffe rent parcels o f goods o f the same descrip
tion , each parcel belonging to a d ifferent con
signee, an im p lie d  condition m ust be read in to  
the contracts o f the shipowners w ith  the several 
consignees o f parcels o f the cargo to the effect 
that each consignee o f cargo should be under 
exactly the same ob ligation w ith  regard to the 
tim e fo r  discharge as a ll the consignees o f cargo. 
Where a shipowner fixes the lay  days w ith in  
which a b i l l  o f lad ing  holder is  to discharge 
the sh ip  on a d ifferent basis fro m  that which  
he allows another b i l l  o f lad ing  holder, the two 
contracts m ay be so inconsistent as to amount 
to prevention, and neither b i l l  o f lad ing  holder 
w i l l  be bound by the fixe d  la y  period.

A c t io n s  tr ie d  b y  B a ilhache , J . s it t in g  in  the  
Com m ercia l C ourt.

The p la in t if fs , th e  owners o f  the  steamship 
Bethlehem B ridge  c la im ed dem urrage fro m  the 
several de fendants, w ho were consignees o f the  
goods and holders o f separate b ills  o f lad ing . 
The steam ship Bethlehem B ridge  was loaded a t 
G othenburg , in  S ep t.-O c t. 1919, as a general 
ship w ith  a m iscellaneous cargo fo r  conveyance 
to  th is  c o u n try , and b ills  o f  la d in g  fo r  abou t 
150 consignm ents were issued.

The m a jo r ity  o f the  b ills  o f la d in g  had 
stam ped upon the m  tw o  m a rg in a l clauses. 
The  f irs t  was in  th e  fo llo w in g  te rm s :

C argo to  be d ischa rge d  a t  th e  ra te  o f  450  ton s , 
200 s ta n d a rd s  p e r re g u la r w o rk in g  d a y , w i th  a 
d e m u rra g e  o f  6001. p e r d a y  p a ya b le  pro  rata  
fre ig h ts .

The second m arg in a l clause was in  these 
term s :

T im e  fo r  d is ch a rg in g  to  c o u n t 24 ho u rs  a fte r  
s te a m e r’s a r r iv a l in  G ravesend R o a d  o r  o th e r  ro a d  o r 
ro a d s te a d  as s tea m er m ig h t  be o rd e re d  b y  E n g lish  
a u th o r it ie s  w h e th e r b e r th  o r  n o t  a v a ila b le  and 
a lw a ys  irre s p e c tiv e  o f  tu r n ,  w a r c ircum stance s , 
cus to m s o f  th e  p o r t  a n d  c h a rte r  clauses o n  the  
c o n tra ry .

On some o f the  b ills  o f la d in g  the  second 
clause was o m itte d , some o f the  shippers hav ing  
ob jected to  i t .  The e ffect o f the  om ission was, 
in  those cases, to  m ake the  la y  days ru n  from

(o) Reported by T. W . M organ , Esq., B a rris te r-a t-L«w
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the da te  w hen the  vessel a rr iv e d  in  b e rth , 
whereas, in  th e  cases in  w h ich  the  second 
clause was inc luded , the  la y  days ran  fro m  
A rriva l in  Gravesend Road. The vessel a rr iv e d
1,1 Gravesend R oad some e igh t days before she 
go t in to  b e rth , and de lay occurred in  un load ing  
the sh ip  fo r  w h ich  th e  shipowners cla im ed 
dem urrage.

In  these circum stances, the  defendants 
contended th a t  the  p ro v is io n  fo r  th e  discharge 
o f the  vessel con ta ined  in  th e  f irs t  m a rg ina l 
clause was p a r t  o f a general scheme under 
w h ich  each consignee accepted th e  o b lig a tio n  
to  be responsible fo r  the  discharge o f the  whole 
° f  the  cargo o f th e  vessel w ith in  th e  g iven  tim e  
° r  to  p a y  his p ro  ra ta  p ro p o rtio n  o f  th e  v e ry  
large sum  fixed  as th e  dem urrage ra te , and th a t  
as a consequence o f th is  i t  fo llow ed  as a m a tte r  
o f la w  th a t  th e  sh ipow ner m u s t inc lude  in  each 
o tll o f  la d in g  th e  same term s in  reference to  
dem urrage in  o rder th a t  each b i l l  o f  la d in g  
co lder should be under the  same in ce n tive  to  
discharge and unde r the  same l ia b i l i t y  fo r  n o t 
d ischarging as eve ry  o th e r b i l l  o f  la d in g  ho lder. 
I t  was also contended b y  th e  defendants th a t  
the m ere fa c t th a t  th e  te rm s in  reference to  
dem urrage were n o t th e  same in  a ll th e  b ills  o f 
cd ing  was su ffic ien t o f its e lf  to  ge t r id  o f  any 

c p lig a tio n  to  discharge w ith in  th e  agreed 
tim e.

A . W righ t, K .C . and James D ick inson  fo r 
the p la in t if fs , th e  shipowners.

S tuart Bevan, K .C . and Claughton Scott fo r  
the defendants, th e  cargo owners.

C ur. adv. vu ll.

U n it e d  St a t e s  Sh ip p in g  B o a r d  v . D u r e l l  
a n d  Co. L im i t e d .

J a n . 16, 1923.— B a il h a c h e , J .— T h is  is one 
° t  a series o f th ree  cla im s fo r  dem urrage w h ich  
are rem arkab le  in  th a t  th e y  raise an e n tire ly  
hew p o in t in  b i l l  o f  la d in g  law , a fea t w h ich  I  
should have th o u g h t im possib le . The cla im s 
hrise in  respect o f th e  de ten tio n  o f the  p la in t if fs ’ 
steamship Bethlehem B ridge  in  th e  P o rt o f 
Gondon in  O ct. and N o v . o f  1919, and on th is  

: th e  Bethlehem B ridge  was cha rte red fro m  
her owners b y  one Jorgensen unde r a Charter- 
P a rty  in  the  u n ifo rm  general c h a rte r-p a rty  fo rm  
th  ^ 1C 11 th  Sept. 1919. Jorgensen p u t  her on 
he b e rth  a t G othenburg  as a general ship, and 
he loaded several parcels o f w ood goods, b o th  

?h and unde r deck, and a m iscellaneous cargo 
ln  a d d itio n .

I t  is w ith  the  wood goods th a t  I  am  con
cerned. These defendants were the  buyers 
hpon c .i.f. te rm s o f  one o f th e  parcels o f  wood 
8°ods. T hey  were th e  receivers o f th e  goods 
hhd the ho lders o f a b i l l o f  la d in g  w h ich  
contained tw o  m arg ina l clauses im pressed upon 
,lem  w ith  a ru b b e r s tam p. The m arg ina l 

C auses are these : “  Cargo to  be discharged a t 
he ra te  o f 450 tons 200 standards per regu lar 
° rk in g  da y  w ith  a dem urrage o f  6001. per 

Payable p ro  ra ta  fre ig h ts .”
"he second clause is : “  T im e  fo r  d ischa rg ing 

c coun t 24 hours a fte r  the  steam er’s a rr iv a l in  
ravesend R oad o r o th e r road o r roadstead as

V o l . X V I . ,  N .  S.

steam er m ig h t be ordered by  E ng lish  a u tho ritie s  
w he the r be rth  o r n o t ava ilab le  and a lw ays 
irrespective  o f tu rn , w a r circum stances, customs 
o f the  p o r t  and cha rte r clauses on th e  c o n tra ry .”

The Bethlehem B ridge  a rr ive d  a t Gravesend 
on the  11 th  O ct. 1919. N o tice  o f  readiness was 
g iven , and a lth ou gh  she was n o t in  a d ischarg ing 
b e rth , t im e  under the  second clause began to  
ru n  on th e  14 th  O ct. She had fixed  la y  days 
under the  f irs t  clause, and, a llow in g  fo r  Sundays, 
th e y  exp ired on th e  24 th  O ct. She g o t in to  a 
d ischarg ing b e rth  on th e  22nd O ct., and d is
cha rg ing  began on th e  23rd O ct. and was 
fin ished on th e  26 th  N o v . She was thu s  on 
dem urrage, accord ing to  th e  te rm s o f the  b ill 
o f  la d in g , fo r  th ir ty - th re e  days, and i t  is fo r  the  
defendants’ p ro p o rtio n  o f th is  t im e  a t 6001. per 
da y  th a t  th e  p la in t if fs  sue.

I t  so happened th a t  in  tw o  instances the  
shippers declined to  accept th e  second m arg ina l 
clause, w ith  th e  re su lt th a t  in  these c ircu m 
stances t im e  d id  n o t begin to  ru n  u n t i l  the  
23rd O ct., and in  th e ir  case la y  days d id  n o t 
exp ire  and th e  Bethlehem B ridge  was n o t on 
dem urrage so fa r  as th e y  were concerned, u n t il,  
a t  a n y  ra te , e a rly  in  N ovem ber.

T he  defendants con tend th a t  th is  fa c t relieves 
the m  fro m  th e ir  o b lig a tio n  to  discharge the  
Bethlehem B ridge  w ith in  a fixed  num ber o f la y  
days. T he  p la in t if fs  say th a t  each b i l l  o f  la d in g  
is an independent co n tra c t w ith  th e  ho ld e r and 
receiver, and no b i l l  o f  la d in g  ho ld e r has any 
concern w ith  the  te rm s w h ich  th e  sh ipow ner o r 
cha rte re r chooses to  m ake w ith  an y  o th e r b i l l  
o f  la d in g  ho lder. T hey  say, th ro u g h  th e ir  
counsel, th a t  th e  te rm s o f the  b i l l  o f  la d in g  
are c lear and, as I  ga ther, th a t  th e  defendants’ 
co n ten tio n  is n o t w o rth  serious considera tion .

T he  defendants are in  no w a y  discouraged b y  
th is  m e thod  o f m eeting  th e ir  case ; on the  con
tra ry ,  th e y  in s is t th a t  th e ir  v ie w  is sound. T hey  
p o in t o u t th a t  th e  co n tra c t w ith  each b i l l  o f  
la d in g  ho lde r is th a t  the  sh ip  sha ll be discharged 
and n o t his p a r tic u la r  parce l o f goods, and th e y  
say th a t  where th a t  is th e  case i t  is essential 
th a t  the  tim e  w ith in  w h ich  th e  discharge is to  
be done m us t be th e  same fo r  a l l th e  b i l l  o f 
la d in g  ho lders. P a r t ic u la r ly  is i t  said th a t  th is  
m us t be a case where th e  f irs t  m a rg ina l clause 
suggests a general scheme un de r w h ich  each 
b i l l  o f  la d in g  ho lde r is to  bear h is p ro p o rtio n  
as to  p a r t  o f th e  to ta l dem urrage. In  m y  
ju d g m e n t, the  defendants are r ig h t,  and th a t  
fo r  several reasons I  agree th a t  i t  is im p lic i t  
in  th e  te rm s in  w h ich  th e  f irs t  clause is worded 
th a t  a ll b i l l  o f la d in g  ho lders sha ll be in  the  
same p o s itio n  as regards tim e  fo r  d ischarging.

W h e th e r i t  is im p lic i t  o r n o t, in  m y  op in ion , 
i t  m us t be so fro m  the  na tu re  o f the  case. D e
m urrage is payab le  in  respect o f the  de ten tio n  
o f a sh ip  fro m  her ow ner a fte r  he r la y  days have 
exp ired, and, ob v io us ly , she is n o t so de ta ined 
so long as the  la y  days a llow ed to  some o f the  
b il l o f  la d in g  ho lders have n o t exp ired. D e
m urrage is n o t payab le  in  respect o f a h o ld  o f 
the  sh ip  b u t o f th e  sh ip  its e lf. I  do n o t un de r
s tand  how  a sh ip  can be b o th  on dem urrage and 
n o t on dem urrage a t the  same tim e .

Q
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F u rth e r, b y  a llow in g  la y  days on one basis 
to  one set o f b i l l  o f  la d in g  ho lders and on ano the r 
basis to  an o the r set, th e  sh ipow ner has h im se lf 
created a p o s itio n  in  w h ich  i t  a lm ost in e v ita b ly  
m u s t be, and in  th is  case was, im possib le  fo r  the  
ho lders o f the  m ore onerous b ills  o f la d in g  to  
pe rfo rm  th e  o b lig a tio n  im posed on them . I  
th in k  i t  is tru e  to  say th a t  the  owners preven ted 
the  defendants fro m  pe rfo rm in g  th e ir  con tra c t.

In  v ie w  o f the  n e x t case, th a t  against Messrs. 
Eede B u tts  and Son, in  w h ich  I  am  a b o u t to  
g ive ju d g m e n t, i t  m ay  be useTul to  deal w ith  th is  
p o in t o f p re ve n tio n  a l i t t le  m ore in  de ta il, 
a lth o u g h  a t the  r is k  o f  some re p e tit io n . W hen 
an ow ner fixes the  la y  days w ith in  w h ich  a b i ll 
o f  la d in g  ho lde r is to  discharge h is sh ip  on a 
d iffe re n t basis fro m  th a t  w h ich  he a llow s ano the r 
b i l l  o f  la d in g  ho lder, th e  tw o  con tracts  m a y  be 
so ob v io u s ly  incons is ten t th a t  i t  is seen a t once 
th a t  i f  b o th  b i l l  o f la d in g  ho lders ta ke  th e ir  fu l l  
la y  days, the  ho lder w ith  the  few er la y  days 
canno t poss ib ly  fu l f i l  h is co n tra c t w ith in  the  
tim e  s tip u la te d . T h a t seems to  me a c lear case 
o f p re ven tion . The mere im p o s s ib ility  m ay  in  
o th e r cases n o t tu rn  o u t to  be absolute u n t i l  the  
t im e  fo r  perform ance has come and gone.

Thus, i f  th e  la y  days are the  same in  num ber 
b u t, as here, one set are to  begin, w he the r 
th e  vessel is in  b e rth  o r n o t, and the  o th e r set 
are n o t to  begin u n t i l  she gets in to  b e rth , i t  is 
possible th a t  th e  vessel m a y  ge t a b e rth  im m e
d ia te ly  on her a rr iv a l a t  he r p o r t  o f discharge, 
and in  such a case the re  w o u ld , in  m y  op in ion , 
be no p re ve n tio n  o f perform ance w ith in  the  
fixed  tim e  fo r  e ith e r b i l l  o f  la d in g  ho lder. I f ,  
however, th e  even t should tu rn  o u t o therw ise 
and the  vessel should, as here, be de layed in  
g e ttin g  a b e rth , the  variance  in  th e  con tracts  
w o u ld  p rove  to  have created an im p o s s ib ility , 
and the  ho lde r o f  the  b i l l  o f  la d in g  whose la y  
days began on th e  vessel’s a r r iv a l a t p o r t  w ou ld , 
in  m y  op in ion , be as t r u ly  p reven ted  as i f  the  
p re ve n tio n  was appa ren t on th e  face o f  the  
con trac ts .

I f ,  then , I  a p p ly  these v a ry in g  b ills  o f la d in g  
to  the  facts o f th is  case, th e  p la in t if fs  con tracted  
w ith  these defendants to  discharge th e  Bethlehem 
B ridge  in  the  events w h ich  happened b y  the  24 th  
O ct., w h ile  th e y  con trac ted  w ith  Messrs. Eede 
B u tts  and Son th a t  th e y  m ig h t keep th e ir  goods 
on board u n t i l  the  2nd o r 3 rd  N o v . T h is  is, I  
th in k ,  as m uch a case o f  p re ve n tio n  as i f  those 
dates had been spec ifica lly  m en tioned  in  the  
allow ed ten  days and the  o th e r tw e n ty  days fro m  
the  s ta rt in g  da te. I t  is scarce ly necessary to  add 
th a t  th e  e ffect o f p re ve n tio n  o f perform ance 
w ith in  a fix e d  t im e  b y  one p a r ty  to  a co n tra c t 
is n o t to  g ive  an extension corresponding w ith  
the  period  o f  p re ve n tio n  b u t to  delete the  tim e  
l im i t  and to  tu rn  th e  c o n tra c t in to  one to  do 
the  co n tra c tu a l w o rk  w ith in  a reasonable tim e  
in  the  circum stances. Such, in  m y  ju d g m e n t, 
was the  de fendants ’ o b lig a tio n , and one o f the  
circum stances to  be take n  in to  accoun t is the  
fa c t th a t  th e  ow ner had h im se lf p e rm itte d  some 
o f th e  cargo to  rem a in  on board  u n t i l  ea rly  
N ovem ber. I t  w i l l  appear fro m  m y  ju d g m e n t 
In  th e  n e x t case w h y  I  th in k  the  de fendants ’

t im e  to  discharge the  vessel d id  n o t, in  th e  events 
w h ich  happened, exp ire  u n t i l  she was in  fa c t 
discharged.

M y  ju d g m e n t is fo r  the  defendants, w ith  costs.
Judgm ent fo r  the defendants.

U n it e d  St a t e s  Sh ip p in g  B o a r d  v . J o h n  E e d e  
B u t t s  a n d  So n .

B a il h a c h e , J .— T h is  is one o f th e  instances 
where the  clause “  t im e  fo r  d ischa rg ing to  coun t 
tw e n ty -fo u r  hours a fte r  steam er’s a r r iv a l a t 
Gravesend ”  was o m itte d . The o b lig a tio n , 
the re fore , upon these defendants as expressed 
in  th e  b i l l  o f  la d in g  was to  discharge the  ship 
w ith in  th e  same n u m b e r 'o f fixed  la y  days as in  
the  la s t case, b u t the  la y  days were n o t to  begin 
u n t i l  the  vessel was in  b e rth . U pon th e  evidence 
I  am  satisfied th a t  i t  was. She discharged in  the 
r iv e r  a t th e  G reenw ich B uoys, a b e rth  where 
cargoes are re g u la r ly  discharged, tho ugh  no t 
o fte n  t im b e r cargoes, fo r  the  reason th a t  the 
b e rth  is usu a lly  reserved fo r  la rge r ships. The 
b e rth  was n o t adap ted fo r  q u ic k  despatch ow ing 
to  some d if f ic u lty  in  m a n ip u la tin g  the  ligh te rs , 
and a lth o u g h  th e  sh ip  was p h y s ic a lly  capable 
o f  d ischa rg ing 450 tons a da y  she cou ld  n o t d is
charge a t th a t  ra te  in  th a t  be rth .

A p a r t fro m  th e  p o in t th a t  I  am  a b o u t to  
m en tion , th e  fa c t th a t  in  th a t  p a r tic u la r  be rth  
the  ship cou ld  n o t g ive  d e liv e ry  a t th e  s tip u la te d  
ra te  w o u ld  n o t, I  th in k ,  excuse th e  defendants. 
These defendants con tend , as d id  Messrs. 
D u rre ll,  th a t  th e ir  t im e  l im i t  is gone and th a t  
th e ir  o b lig a tio n  became one to  discharge the  
Bethlehem B ridge  w ith in  a reasonable tim e  under 
the  circum stances.

N ow , i f  one looks a t the  tw o  b ills  o f la d in g , and 
i f  th e  con trac ts  as the re in  expressed b o th  ho ld  
good, i t  is obvious th a t  the re  is n o th in g  in  the  
te rm s o f  th e  less favou rab le  b i l l  o f  la d in g  to  
p re v e n t these defendants fro m  pe rfo rm in g  th e ir  
co n tra c t as expressed in  th e ir  b i l l  o f  la d in g . I  
have he ld , how ever, th a t  th e  tim e  l im it  in  the 
less favou rab le  b i l l  o f  la d in g  has gone. I ,  a t 
a n y  ra te , m u s t assume th a t  th a t  ju d g m e n t is 
r ig h t ,  and i t  rem ains to  consider w h a t the 
po s itio n  o f th e  present defendants is upon  th a t  
assum ption .

The tim e  a c tu a lly  occupied in  th e  discharge 
a fte r  th e  Bethlehem B ridge  g o t in to  her be rth  
was th ir ty - f iv e  days. There is no evidence 
th a t  th a t  t im e  was unreasonable, h a v in g  regard 
to  th e  b e rth  in  w h ich  she was and the  m isce l
laneous cargo she carried . B o th  these c ir 
cum stances are to  be take n  in to  accoun t in  
cons idering  w h a t was a reasonable t im e  fo r  her 
discharge, th o u g h  ir re le v a n t i f  she was to  be 
discharged in  fixed  la y  days.

I  w i l l  assume in  the  owners’ fa v o u r and 
w ith o u t dec id ing  the  p o in t, th a t  her t im e  counted 
as regards th e  less favo u rab le  b ills  o f la d in g  as 
fro m  th e  14 th  Q ct. when she had a rr iv e d  a t 
G ravesend and g iven no tice  o f readiness. 
T h ir ty - f iv e  days fro m  the  14 th  O ct. c a rry  the 
reasonable t im e  fo r  d ischa rg ing to  the  18th  
N o v ., la te r, in  fa c t, i f  one deducts no n -w ork in g  
days ; b u t th e  18 th  N o v . is la te  enough fo r  m y 
purpose. She was ready  to  discharge in  a be rth
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th e  22nd O ct., and as b y  the  te rm s o f th is  
o f la d in g  these defendants had  ten  days in  

W iich  to  discharge ; th e ir  o b lig a tio n  on the  face 
o f th e ir  c o n tra c t was to  see her c lear o f cargo 
f i f  tbe  ^n d  N o v ., or, exc lud ing  Sundays, say, 
the  4 th  o r 5 th  N o v . ; b u t th e  ho lders o f the  
ess favo u rab le  b i l l  o f  la d in g  were n o t bound to  

®ee her c lear o f  cargo u n t il,  a t  a n y  ra te , the  18 th  
N ov., a lw ays on th e  assum ption th a t  m y  ju d g 
m en t is r ig h t.
. th is  case, there fore , i f  th e  defendants are 
o be he ld  to  th e  te rm s o f  th e ir  b i l l  o f  la d in g  

ey had to  see th a t, th e  Bethlehem B ridge  was 
m scharged b y  th e  4 th  o r 5 th  N o v ., w h ile  the  

olders o f  the  o th e r b i l l  o f  la d in g  were e n tit le d  
0 keep cargo in  her in  th e  events w h ich  h a p 

pened fo r  a t least a fo r tn ig h t  la te r. T h is , too , 
seems to  me to  be a case where th e  ow ner has, 
fh  bwo incons is ten t con trac ts , p reven ted 
nese defendants fro m  pe rfo rm in g  th e ir  con

t a c t  w ith in  th e  s tip u la te d  t im e . The tim e  
IIrn t  is gone ancj  th e  defendants are n o t liab le . 

, ,  f f  w i l l  be appa ren t, i f  m y  reasoning is sound, 
a t when th e  t im e  l im i t  is de le ted fro m  the 

th  * v̂ ' fad ing , and i t  is ascerta ined b y  the  event 
f t  bbe de fendants ’ t im e  fo r  c learing  the  

ethlehem B ridge  o f  cargo d id  n o t exp ire  u n t i l  
was in  fa c t discharged, th e  o th e r b i l l  o f 

,ng ho lders cou ld  n o t be in  d e fa u lt a t  an y  
ea rlie r date.
o / H m y  op in ion , i f  a sh ipow ner desires to  m ake 

e b i l l  o f  la d in g  ho ld e r lia b le  fo r  dem urrage 
i ° r| a Period d u rin g  w h ich  an o the r b i l l  o f  la d in g  

o der m ay, w ith o u t breach o f  c o n tra c t, de ta in  
e sh ip , he m u s t do so in  express te rm s ; b u t 

m y  im a g in a tio n  is unequa l to  th e  ta sk  o f 
t  PP°sin g th a t,  i f  so expressed, a n y  sh ipper f i t  
; , be in  business w o u ld  accept the m . M y  
th  ®ment m us t be in  th is  case, as in  th e  la s t, fo r  
ne defendants, w ith  costs.

Judgm ent fo r  the defendants. 

U n it e d  St a t e s  Sh ip p in g  B o a r d  v . D u f f e l l . 
B a il h a c h e , J .— T his case is th e  same as 
essrs. D u re lls ’ case, and m y  ju d g m e n t is the  

b me. j  m ay, however, m e n tio n  th a t  i t  w ou ld  
p ro b a b ly  h a rd  on these defendants were i t  

lerw ise, as th e ir  barge was in  a ttendance 
fo m  th e  3 rd  N o v . to  th e  20 th  N o v . w a it in g  fo r  

th e ir  goods.
Judgm ent fo r  the defendants. 

m id °|iCit° rS fo r th e  Pla in tiffs , Thomas Cooper

S olic ito rs  fo r  th e  defendants, T rin d e r, Capron, 
«■ekewich, and Co.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

M onday, Oct. 23, 1922.
(Before H i l l , J .).

T h e  Sy l v a n  A r r o w , (a)
C o llis ion— J u risd ic tio n — M a rit im e  lien— M otio n  

to set aside w r it  in  rem — Vessel alleged to have 
been in  the service o f a fo re ign  sovereign state at 
the tim e o f the attachment o f the lien— N o  
consent to the m otion or agreement as to facts.

The court w i l l  not set aside a w r it  in  rem  c la im ing  
damage by c o llis io n , and subsequent proceed
ings, on m otion supported by affidavit alleging  
that at the tim e o f the co llis ion  the vessel was 
under requ is ition  to a fo re ign  sovereign state 
and in  its  possession and control, unless the 
p la in t i f f  consents to that issue being determined 
on m otion, or unless there is  an agreement on 
the facts, or u n t i l  the issues are defined on the 
pleadings.

A n  action was commenced by w r it  in  rem  against 
the defendants' vessel in  th is  country c la im ing  
damages fo r  co llis ion  which took place in  Dec. 
1918 at New Y ork . The defendants sought to 
set aside the w r it  and subsequent proceedings on 
m otion supported by affidavit alleging that at 
the tim e o f the collis ion the ir vessel was under 
requ is ition  to, and under control of, the U n ited  
States Government, and had been so fro m  the 
tim e o f completing bu ild ing . The defendants 
therefore alleged that no m aritim e lien  had 
attached to the ir vessel. I t  was contended by 
the p la in t if fs  in  opposition to the m otion that 
the w r it  could not be set aside u n t i l  the facts  
upon which the defendants re lied had been 
proved.

H e ld  that, the c la im  being one over which the 
court had ju r is d ic tio n , the w r it  and proceed
ings could not be set aside u n t il the issues were 
defined, either by the pleadings or upon p ro o f 
o f the facts.

M o t io n  b y  the defendants, the  owners o f the 
A m erican  steamship Sylvan A rro w , to  set aside 
a w r i t  in  rem  and subsequent proceedings in  
w h ich  the  p la in t if fs , the  owners o f the  steam 
ship W . I .  B adc liffe , c la im ed damages fo r a 
co llis ion  w h ich  to o k  place in  New  Y o rk  H a rb o u r 
on the  1st Dec. 1918.

B y  th e ir  a ff id a v it in  sup po rt o f the  m o tio n  
the  defendants alleged th a t  the  Sylvan A rro w  
was requ is itioned  b y  th e  U n ite d  States G overn
m en t w h ile  she was b u ild in g , and th a t  fro m  the 
tim e  when she was com pleted in  J u ly  1918 
u n t i l  Jan . 1919 she was under re q u is itio n  to , 
and under the con tro l and in  the  possession of, 
the  U n ite d  States G overnm ent, who appo in ted 
and pa id  her m aster, officers, and crew.

Raeburn, K .C . and Dum as  fo r the  defendants. 
— N o m a ritim e  lien  ever a ttached  to  the  Sylvan  
A rro w  : (The Tervaete, 128 L . T . R ep. 176 ; 
(1922) P . 259). There is ju r is d ic tio n  to  t r y  
th e  issue now  : (see O rder X X X V I . ,  r. 7 ; and

(a) Reported by G e o f f r e y  H u t c h im s o n , Esq., Barrist«-
at-Law.
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see also G avin Gibson and Co. v . Gibson, 109 
L .  T . R ep. 445 ; 82 L .  J . K .  B . 1315 ; (1913) 
3 K .  B . 379, the re  c ite d , where the  question 
o f ju r is d ic tio n  was de term ined firs t).

D u n lo p , K .C . and Balloch.— The m o tio n  is 
prem ature . There is no agreem ent on the  
the  facts, and the  question o f ju r is d ic tio n  can 
o n ly  be de term ined on th is  m o tio n  b y  consent. 
There are no adm issions o f fa c t as there were in  
The Tervaele (sup.). The p la in t if fs  are e n tit le d  
to  de live r a s ta tem ent o f c la im . The issues 
m us t be made clear upon the  pleadings. U n t i l  
the n  the  question o f ju r is d ic tio n  canno t be 
tr ie d  as a p re lim in a ry  question. I f  the  ship 
were under req u is ition  as alleged the  defen
dants m a y  nevertheless be liab le  as in  th e  case 
o f  a cha rte red  vessel.

Raeburn, K .C . in  re p ly .— The c o u rt has 
ju r is d ic tio n  to  set aside a w r i t  on m o tio n  : 
The Broadmayne, 114 L .  T . R ep. 891 ; (1916) 
P . 64 ; The Annette and The Dora, (1919)
P. 105 ; and see The Petone, 119 L . T . R ep. 124 ;
(1917) P . 198), where there  is no trace o f con
sent.

H i l l , J .— T his  is a m o tio n  b y  the  owners o f 
the  steam ship Sylvan A rro w  to  set aside the 
w r i t  and a ll subsequent proceedings. The w r i t  
is issued b y  th e  owners o f steamships W . I .  
Radcliffe . I t  is a w r i t  in  rem  and was served on 
board  the  Sylvan A rro w  in  th is  c o u n try . I t  
is a w r i t  c la im in g  damages in  respect o f a 
co llis ion  w h ich  happened in  N ew  Y o rk  H a rb o u r 
on the  1st Dec. 1918. A n  appearance was 
entered on be ha lf o f  th e  defendants under 
p ro tes t, and the  grounds o f the  present m o tio n  
are th a t  a t the  tim e  o f th e  co llis ion , th e  sub ject 
m a tte r o f the  ac tion , th e  defendants’ vessel, 
was under re q u is itio n  to  the  U n ite d  States 
G overnm en t and was sole ly under the  con tro l 
and m anagem ent o f th a t  G overnm ent. M r. 
D u n lo p , fo r the  p la in tiffs , ob jects. H e  says he 
is e n tit le d  to  have the  defendants’ defence and 
see w he the r i t  is pleaded th a t  the  persons w ho 
are alleged to  be neg ligent are n o t the  servants 
o f the  owners, a p r iv a te  corpo ra tion , b u t  are the  
servants o f the  U n ite d  States G overnm ent.

E ven  i f  th e y  are, M r. D u n lo p  says, i t  w i l l  s t i l l  
have to  be considered w hethe r the  defendants 
are n o t liab le  on the  ana logy o f the  case o f a 
sh ip  w h ich  is chartered. H e  says, fu r th e r , th a t  
he is e n tit le d  to  kno w  w h a t facts are pleaded ; 
and he says a t th is  stage th a t  he does n o t a d m it 
th a t  the  neg ligent persons were n o t the  
employees o f the  present defendants, the  
owners o f the  Sylvan A rro w , no r th a t  th e y  were 
the  servants o f th e  U n ite d  States G overnm ent. 
N o w  th a t  question be ing in  issue and there 
be ing no agreem ent th a t  i t  should be tr ie d  by  
m o tio n  on a ffid a v it, in  m y  v ie w  the  defendants 
are n o t in  a p o s itio n  to  m ove to  set aside the  
w r i t  and arrest. T h is  cou rt, no do ub t, has 
ju r is d ic tio n  under the  com m on la w  in  respect 
o f every cause o f ac tio n  supported b y  a m a ritim e  
lien , b u t the  c o u rt also has ju r is d ic tio n  under 
the  A d m ira lty  C ourt A c ts . The A c t  o f 1840 
gave i t  ju r is d ic tio n  in  the  case o f  an y  damage 
received b y  a ship, and the  A c t  o f 1861 gave i t

[A d m .

ju r is d ic t io n  in  respect o f damage done b y  a ship ; 
and sect. 35 o f the  la tte r  A c t  says th a t  ju r is d ic 
t io n  m ay  be exercised e ith e r b y  proceedings 
in  rent o r b y  proceedings in  personam.

T h is  is a c la im  in  respect o f  damage done b y  
a ship. I t  m a y  w e ll be th a t  th e  ac tio n  is n o t 
susta inable, because, w hen the  facts are in v e s ti
ga ted, i t  m a y  tu rn  o u t th a t  the re  was no person 
on board  fo r  w hom  the  owners are responsible, 
and the re fo re  no r ig h t  to  issue a w r i t  in  rem  
against th e  ship. T h a t is a question  w h ich  
m us t depend upon the  facts, and u n t i l  th e  facts 
are ascerta ined I  canno t say w he the r the re  is a 
good cause o f  ac tio n  o r n o t. W h ile  th a t  m a tte r 
is in  d o u b t i t  is ce rta in  th a t  th e  c o u rt has 
ju r is d ic t io n  to  t r y  th e  ac tion . M r. R aeburn  
suggests th a t  a t th is  stage I  ou gh t to  o rder the  
question  o f  whose servants th e  neg ligent 
pe sons were to  be tr ie d  as a m ixe d  question  o f 
fa c t and law , and I  suppose— i f  M r. D u n lo p  
w ants  to  raise i t — d ire c t to  be tr ie d  as a 
p re lim in a ry  question o f la w  the  question 
w hethe r, even i f  th e y  were the  servants o f 
the  U n ite d  States G overnm ent, nevertheless, 
the  owners o f  the  sh ip  are liab le  fo r  th e ir  
negligence.

I t  m ay  w e ll be th a t  i f  and w hen these m a tte rs  
appear as de fin ite  issues on the  p leadings, i t  
w i l l  be conven ien t to  o rder th a t  th e y  should be 
tr ie d  as a p re lim in a ry  question , and a n y th in g  
th a t  I  am  saying m ust n o t be tre a te d  as an 
expression o f  op in ion  p o in tin g  to  a c o n tra ry  
v iew .

B u t  i t  is  said th a t  I  ou gh t to  t r y  th is  m a tte r 
on m o tio n , and various cases have been referred 
to  in  w h ich  th is  question o f ju r is d ic tio n  has been 
tr ie d  on a p re lim in a ry  m o tio n . I t  is p e rfe c tly  
tru e  th a t  th a t  is so in  one set o f cases w ith  
w h ich  we are v e ry  fa m ilia r— n o t the  present 
case— th a t  is th e  set o f  cases in  w h ich  a govern
m e n t cla im s im m u n ity  fro m  the  ju r is d ic tio n  
o f th e  c o u rt. The p o in t does n o t arise here 
w ha teve r the  facts m a y  be as to  the  con tro l 
o f th e  sh ip  a t th e  tim e  in  question . The 
im m u n ity  fro m  the  ju r is d ic tio n  o f the  c o u rt on 
th a t  g round  can o n ly  be c la im ed b y  a sovereign 
governm ent and n o t b y  a p r iv a te  ow ner. In  
the  present case the  U n ite d  States G overnm ent 
is n o t m ak ing  an y  c la im , and ob v io us ly  n a tion a l 
r ig h ts  are n o t affected b y  the  exercise o f the 
ju r is d ic tio n . There is ano the r class o f case 
in  w h ich  the  p o in t arises as m ere ly  a p o in t o f 
la w — fo r instance, a case in  w h ich  th e  o n ly  
question is w he the r the  c la im  as alleged in  the 
w r i t  was w ith in  th e  ju r is d ic tio n  o f th e  c o u rt 
o r w ith in  a n y  section o f  the  A d m ira lty  C ourt 
A c ts . T h a t question c le a rly  can p ro p e rly  be 
tr ie d  on m o tio n .

There is ano the r class o f cases o f  w h ich  The 
Petone (119 L .  T . Rep. 124 ; (1917) P . 198) 
is an  il lu s tra t io n  where the  m a tte r was tr ie d  on 
a ffid av its . There the  facts were und isputed, 
and the  o n ly  question  was one o f law . There 
is n o th in g  said in  the  re p o rt o f th a t  case as to  
w he the r th a t  case was tr ie d  on m o tio n  b y  con
sent, b u t I  th in k  i t  m us t have been b y  consent, 
because no ob je c tio n  appears to  have been 
ra ised to  the  t r ia l  b y  m o tio n .

T h e  Sy l v a n  A r r o w .
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B u t  the  present case s ta rts  w ith  and m a in ly  
depends on a question  o f fa c t w h ich  is in  d ispu te , 
nam ely, W hose servants were in  charge o f  the  
sh ip  ? I  do n o t th in k  I  have an y  pow er to  t r y  
th a t issue upon  a ff id a v it on a m o tio n  to  set 
nside th e  w r i t  and arrest.

Therefore I  dism iss the  present m o tio n  w ith  
costs.

S o lic ito rs  fo r  the  p la in t if fs , Thomas Cooper 
and Co.

S olic ito rs  fo r  the  defendants, Parker, Garrett, 
and Co.

N ov. 13 and  -20, 1922.
(B efo re  H i l l , J .)

T h e  M a g g ie  A . (a)
S h ip— Necessaries —  Repairs  —  B r it is h  sh ip—  

R igh t to sue in  rem — D efau lt o f appearance—• 
Whether shown to the satisfaction o f the court 
that the owner is  dom iciled in  E ng land  or Wales 
— A d m ira lty  Court A c t 1861 (24 V ie t. c. 10), 
s. 5.

A  f irm  o f sh ip  repairers commenced an action  in  
rem  against the owners o f a vessel which they had 
repaired. I t  appeared fro m  the statement o f 
cla im  that the sh ip  was registered in  an E ng lish  
po rt. N o  appearance was entered.

R e id  that, i t  not being shown to the satisfaction  
o f the court that at the tim e o f the in s titu tio n  o f 
Ihe cause any owner or p a r t oivner o f the ship  
'was dom iciled in  E ng land  or Wales, the court 
'would not refuse ju r is d ic tio n  under sect. 5 o f the 
A d m ira lty  Court A c t 1861.

Action for repairs.
The p la in t if fs  were the  N ew  M edw ay Steam 

Backet C om pany o f  Rochester. The defendants 
Were the  owners o f the  m o to r schooner M aggie  
■d> be long ing to  th e  p o r t  o f  Poole.

B y  th e ir  s ta tem en t o f c la im  th e  p la in t if fs  
alleged th a t  in  th e  m on ths  o f June  and J u ly  
1922, w h ils t the  M aggie A  was in  th e  p o r t  o f 
Rochester, a c tin g  upon  orders rece ived fro m  the  
defendants and fro m  th e  m aste r, th e y  executed 
ce rta in  necessary repairs to  th e  M aggie A  and 
^ [n ip p e d  her w ith  c e rta in  necessary m ate ria ls . 
A t  the  tim e  o f th e  in s t itu t io n  o f  th e ir  a c tio n  the  
M aggie A  was unde r a rrest o f the  C o un ty  C ourt

K e n t a t Rochester in  an ac tio n  fo r  wages b y  
le r m ate . The p la in t if fs  c la im ed 2151. 14s. l i d .  

as th e ir  accoun t, and condem nation  and sale o f 
the  M agg ie  A .

B y  sect. 5 o f th e  A d m ira lty  C ourt A c t 1861 
(24 V ie t. c. 10) i t  is p ro v id e d  :

1'he H ig h  C o u r t o f  A d m ir a l t y  s h a ll ha ve  ju r is -  
m e tio n  on  a n y  c la im  fo r  necessaries su p p lie d  to  a n y  
, h p  e lsew here  th a n  in  th e  p o r t  to  w h ic h  th e  sh ip  

elongs un less i t  is  s h o w n  to  th e  s a tis fa c t io n  o f  th e
c o u rt t h a t  a t  th e  t im e  o f  th e  in s t i t u t io n  o f  th e  cause 

a y  o w n e r o r  p a r t  o w n e r o f  th e  s h ip  is d o m ic ile d  in  
E n g la n d  o r  W a les.

Geoffrey H u tch inson, fo r  the  p la in t if fs , con- 
ended th a t  the re  was ju r is d ic tio n  unde r sect. 4

°̂) Reported by G e o f f r e y  H u t c h in s o n ,  Esa., Barrister-
at-Law.

o f  th e  A d m ira lty  C ourt A c t  1861. Counsel 
made no subm ission upon sect. 5.

Cur. adv. vu lt.

N ov. 20.— H i l l , J . said : T h is  is a c la im  fo r  
2151. odd  fo r  repairs b y  the  N ew  M edw ay Steam 
P acke t C om pany L im ite d  against the  m o to r 
schooner M aggie A ,  o f  Poole. The date o f the  
w r i t  is the  12 th  A ug . la s t ; i t  was served on the  
14 th  A ug ., and the  schooner was arrested b y  the  
M arsha l. A t  th e  tim e  o f th e  arrest b y  the  
M arsha l she was unde r arrest in  a s u it in  rem  b y  
th e  m ate  fo r  wages in  th e  R ochester C oun ty  
C ourt. The d if f ic u lty  arises as to  the  ju r is 
d ic tio n  o f th is  c o u rt. Sect. 4 o f th e  A d m ira lty  
C ourt A c t  o f 1861 gives ju r is d ic tio n  to  th e  H ig h  
C ourt o f A d m ira lty  i f  fro m  th e  tim e  o f th e  in 
s t itu t io n  o f the  cause the  ship o r proceeds are 
“  unde r a rrest o f the  c o u rt.”  I n  1861 the re  was 
no C o un ty  C ourt ha v in g  A d m ira lty  ju r is d ic tio n . 
T h a t ju r is d ic t io n  was g iven  b y  the  C oun ty  
C ourt A d m ira lty  J u r is d ic t io n  A c t  o f 1868. The 
present c la im  canno t be b ro u g h t in  the  C oun ty  
C ourt, fo r  tho ugh  i t  is w ith in  sect. 3 o f the  
C o un ty  C ourt A d m ira lty  J u r is d ic t io n  A c t  1868 
in  respect o f su b je c t-m a tte r, as a c la im  fo r  re 
pa irs , y e t as th is  c la im  is fo r  2151. i t  is beyond 
th e  C o un ty  C ourt l im it ,  w h ich  is 1501. in  respect 
o f such a c la im . I f  th is  co u rt— the  A d m ira lty  
C ourt— has n o t ju r is d ic tio n  in  rem  unde r sect. 4 
o f the  A c t  o f 1861 the  resu lt is an  absurd one, 
because tho ugh  the  vessel is p ro p e rly  under 
a rrest b y  a c o u rt in  E ng land , ha v in g  A d m ira lty  
ju r is d ic tio n , no c o u rt has ju r is d ic tio n  in  rem  in  
respect o f th is  c la im . N o b o d y  has appeared 
unde r p ro te s t to  d ispu te  the  ju r is d ic tio n  o f th is  
c o u rt.

I  am  g lad to  say I  need n o t decide th is  
question , because I  am  q u ite  satisfied th a t  b y  
sect. 5, unde r the  circum stances o f  th is  case, 
th is  c o u rt has p r im d  fac ie  ju r is d ic tio n  and the re  
is n o th in g  to  displace th a t  p r im d  fac ie  ju r is 
d ic tio n . P rim d  fac ie  the  c o u rt has ju r is d ic tio n  
under sect. 5 in  respect o f cla im s fo r  necessaries 
supp lied  to  an y  sh ip  elsewhere th a n  in  the  p o r t 
to  w h ich  the  sh ip  belongs. R epa irs  are neces
saries. Repa irs are the  sub ject o f  the  
present c la im . These necessaries were supplied 
elsewhere th a n  a t th e  p o r t to  w h ich  the  ship 
belongs, and there fore  p r im d  fac ie  unde r sect. 5 
o f th e  A d m ira lty  C ourt A c t  th is  c o u rt has 
ju r is d ic tio n . There is a l im ita t io n  o f ju r is 
d ic tio n . The c o u rt has ju r is d ic tio n  in  these 
circum stances unless i t  is shown to  the  satis
fa c tio n  o f the  c o u rt th a t  a t the  tim e  o f the  in 
s t itu t io n  o f the  cause, an y  ow ner o r p a r t  ow ner 
o f the  sh ip  was dom ic iled  in  E ng la nd  o r W ales. 
I t  is p roved  th a t  th e  sh ip  belongs to  Poole and 
nobody has th o u g h t i t  w o r th  w h ile  to  appear to  
show w he the r o r n o t an ow ner was o r was n o t, 
a t th e  tim e  o f the  in s titu t io n  o f the  cause, 
dom ic iled  in  E ng la nd  o r W ales. There is, 
the re fore , n o th in g  to  displace the  p r im d  fac ie  
ju r is d ic tio n  o f the  cou rt. T h a t be ing so, the  
d if f ic u lty  w h ich  i t  Was q u ite  p rope r to  ca ll m y  
a tte n tio n  to  w hen the  case was la s t before the  
c o u rt does n o t ex is t and the re  w i l l  be the  
o rd in a ry  ju d g m e n t in  d e fa u lt fo r  th e  c la im an ts ,
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w ith  costs, sub ject to  a reference, reserv ing a ll 
p r io r it ie s . There w il l  also be an o rder fo r 
appra isem ent and sale o f th e  vessel. I t  had 
b e tte r be done b y  th e  M arsha l th a n  b y  the  
Rochester C o un ty  C ourt. The sale w i l l  be 
e ith e r b y  au c tion  o r b y  p r iv a te  tre a ty , as the  
A d m ira lty  M arsha l m a y  be advised.

S o lic ito rs  : Ince, Colt, Ince , and Roscoe, agents 
fo r A rn o ld , D ay , and T u ff,  R ochester.

M onday, Dec. 11, 1922.

(Before H il l , J .).

T h e  J u n o , (a)
C o llis ion— A c tio n  in  rem — Stay o f proceed

ings— M u tu a l agreements fo r  exchange o f 
bank guarantees to p u t in  b a il abroad— Agree
ments to be vo id  unless proceedings commenced 
w ith in  three months— Proceedings commenced 
by one p a r ty  in  E ng land— A ction  subsequently 
begun by the other p a r ty  abroad— M o tio n  to set 
aside proceedings in  E ng land— Breach o f fa ith  
o f guarantees given abroad— A ctio n  in  E ng land  
oppressive by requ iring  fo re ign  owners to give 
b a il in  two courts.

On the 13th June  1922 a B r it is h  steamer and a 
F in n is h  steamer were in  co llis ion  in  the rive r 
M aas, H o lla nd . A fte r  the co llis ion the F in n is h  
owners threatened arrest in  a D utch port. 
The owners o f the B r it is h  steamer who were 
anxious that the lit ig a tio n  should take place in  
E ngland, re luctan tly  instructed the ir agents in  
H o lla n d  to provide ba il, and although no p ro 
ceedings were begun, documents in  iden tica l 
terms in  the nature o f bank guarantees to p ro 
vide b a il i f  proceedings were commenced w ith in  
three months were exchanged on the 29 th J u ly  
between the owners. On the 6th Sept, the 
F in n is h  vessel came w ith in  the ju r is d ic tio n  o f the 
o f the E ng lish  courts, and an action was com
menced, and the ship arrested and b a il given  
under protest at the s u it o f the owners o f the 
B rit is h  ship. A t  that tim e no proceedings had 
been begun in  H o lla nd , but on the 14th Sept, an 
action was commenced in  H o lla n d  by the 
F in n is h  owners. The F in n is h  owners moved 
that the w r it  and a ll proceedings in  the action 
by the B r it is h  owners should be stayed, on the 
ground that the ir action was oppressive because 
i t  required the F in n is h  owners to give b a il in  
two courts, and was inequitable as a breach o f 
fa ith  o f the agreement in  H o lla nd .

H e ld, d is tingu ish ing  The C hris tiansborg  (5 Asp. 
M a r. La w  Cas. 491 ; 53 L .  T . Rep. 612 ; 
10 Prob. D iv .  141), and fo llo w in g  The M an n 
he im  (8 A sp. M a r .  L a w  Cas. 210 ;  75 L .  T . 
Rep. 424 ; (1897) P . 13), that, no legal p ro 
ceedings having been commenced when the w r it  
was issued in  E ng land, and there being no arrest 
and no b a il given p r io r  to the w r it  now sought 
to be set aside, there was noth ing to debar the 
B r it is h  owners fro m  ca rry ing  on proceedings in  
E ng land.

(a) R e p o r t e d  b y  G e o f f r e y  H u t c h in s o n , E s q .. B arris te r-
at-Law.

M o t io n  to  set aside w r it  and  s tay  a ll proceed
ings.

The p la in t if fs  were the  owners o f  the  steam 
ship Lycaon, o f  L iv e rp o o l, w ho had commenced 
proceedings to  recover damage sustained b y  the 
Lycaon  in  co llis ion  w ith  the  de fendants ’ 
steam er Juno  in  the  r iv e r  Maas, H o lla n d , on 
th e  13th June 1922. The Juno  was a F inn ish  
steam er. The owners o f the  Juno  threa tened 
to  commence proceedings in  H o lla n d , and to  
a rrest the  Lycaon, whose owners were anxious 
th a t  the  l i t ig a t io n  should ta ke  place in  E ng land . 
U lt im a te ly  on the  14 th  J u ly  b o th  pa rties  agreed 
to  g ive  b a il, and on the  24 th  J u ly  undertak ings 
were exchanged between the  pa rties  b y  w h ich 
ce rta in  banks on beha lf o f  the  pa rties  unde rtook  
to  p ro v id e  b a il i f  ca lled upon to  do so, p rov ided  
th a t  proceedings were commenced w ith in  three 
m on ths. These unde rtak ings  were in  the 
fo llo w in g  te rm s w h ich  were id e n tic a l in  the 
docum ent g iven  b y  each p a r ty  :

T h e  u n de rs ig ned  th e  [n a m in g  a b a n k ] es tab lished  
in  . . . a n d  a lso h a v in g  a re g is te re d  o ffice  in
. . . dec la re  th a t ,  w i th  re n u n c ia t io n  o f  th e
p r iv ile g e s  acco rded  to  g u a ra n to rs  b y  v ir tu e  o f  th e  
la w , th e y  te n d e r the m se lves  as g u a ra n to rs  fo r  th e  
b e n e fit o f  th e  ow ners  o f  th e  s tea m sh ip  Lycaon  
(Juno), o f  th e  m a s te r an d  ow ne rs  o f  th e  s tea m sh ip  
Juno (Lycaon), fo r  th e  due  p a y m e n t o f  a l l  such 
m on ies  as sh a ll ap pea r to  be due to  th e  f ir s t  
m e n tio n e d  fro m  th e  la s t  m e n tio n e d  o r  o f  one o f 
th e m  b y  v ir tu e  o f  ju d g m e n t o f  a D u tc h  ju d g e , 
a r b it r a l  a w a rd , o r  a m ica b le  s e tt le m e n t in  th e  m a tte r  
o f  th e  co llis io n  be tw een  th e  s team sh ips  Juno  and 
Lycaon  in  th e  N e w  W a te r  W a y  on  th e  1 3 th  Jun e  
1922, a n d  such to  a m a x im u m  o f  e igh teen  th o u sa n d  
g u ild e rs . T h is  g u a ra n te e  sh a ll be v o id  i f  w ith in  
th re e  m o n th s  a f te r  th is  d a te , th e  ow ne rs  o f  th e  
s tea m sh ip  Lycaon (Juno) s h a ll n o t  ha ve  com m enced 
p roceed ings be fo re  a D u tc h  ju d g e , th e  deed o f  co m 
p ro m ise  s h a ll ha ve  been s igned, o r  m a t te r  sha ll 
have  been s e tt le d  a m ic a b ly .— R o tte rd a m , 2 4 th  
J u ly  1922.

N o proceedings were commenced in  H o lla n d  
b y  the  owners o f th e  Juno. On th e  6 th  Sept. 
1922 the  Jun o  came to  London , where an action  
was a t  once commenced b y  th e  owners o f  the 
Lycaon. On th e  12 th  Sept, the  undertak ings 
exp ired, and on th e  13 th  Sept, th e  Juno  was 
arrested. On the  fo llo w in g  day (the  14 th  Sept.) 
proceedings were com m enced in  H o lla n d  by 
th e  owners o f  the  Juno. In  the  ac tio n  b y  the 
Lycaon  in  E ng la nd  th e  owners o f the  Juno  
m oved to  set aside the  w r i t  and s ta y  a ll p ro 
ceedings.

E . A y lm e r D igby  fo r  th e  defendants, the 
owners o f th e  Juno.— I t  is im m a te ria l th a t  the 
proceedings in  H o lla n d  were n o t begun before 
the  a rres t o f th e  Jun o  in  th is  c o u n try . No 
m a tte r  how  u n w illin g  th e y  were to  do so, the 
p la in t if fs  d id  g ive  guarantees in  the  same term s 
as the  guarantees g iven  b y  th e  defendants. 
T h is  case is governed b y  the  a u th o r ity  o f  The 
Christiansborg  (5 Asp. M ar. L a w  Cas. 491 ; 53 
L .T .R e p .6 1 2 ; 10 P ro b .D iv . 141.) The p la in t if fs ’ 
ac tio n  in  re q u ir in g  the  Juno  to  g ive  b a il in  tw o  
cou rts  is oppressive. T h e y  have ob ta ined  the 
bene fit o f  b a il in  H o lla n d , and now  requ ire  ba il 
in  th is  c o u n try  : (see L o rd  E sher, M .R ., a t p . 151
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° i  10 P rob . D iv .)  A lth o u g h  no b a il had been 
Slyen in  H o lla n d  there  is no d is tin c t io n  in  
P rinc ip le  between the  u n d e rta k in g  g iven  the re  
and th e  ac tu a l g iv in g  o f  b a il, and in  th is  case 
the u n d e rta k in g  can be trea te d  as b a il ; (see 
B agga lly , L .J .  a t p. 154, o f 10 P rob . D iv .) ,  
" ’here he says : “  I  am  unable to  see the  d is 
t in c t io n  in  p r in c ip le  a t least between a ship 
neing released upon b a il in  the  o rd in a ry  fo rm  
and being released b y  v ir tu e  o f  an agreem ent 
c°m e to  between th e  tw o  owners o r th e ir  
Representatives.”  As to  th e  m eaning o f

released ”  see F ry , L .J .  a t p . 156. The o n ly  
d is tin c tio n  between The Christiansborg  and 
t i ' is  case is th a t  in  the  fo rm e r the  w r i t  was 
■ssued a t  th e  t im e  o f  the  com m encem ent o f 
Proceedings here. T h is  is n o t m a te ria l. The 
M annheim  (8 Asp. M ar. L a w  Cas. 210 ; 75 L .  T . 
Hep. 424 ; (1897) P . 13) is d is tingu ishab le , 
to  th a t  case an u n d e rta k in g  was g iven  to  
Provide b a il, b u t the  docum ents in  th is  case 
are as va luab le  as an o rd in a ry  b a il bond. 
%  p ro v id in g  such a docum ent th e  defendants 
nave purchased th e  im m u n ity  o f  th e ir  ship.

( H i l l , J . re ferred to  The Jasep (S h ipp ing  
Gazette, the  4 th  and 31st M ay, 1896.]

N oad  fo r  the  p la in t if fs .— The Christiansborg  
' SUP ■) and The Jasep (sup.) are d is tingu ishab le  
'JPon the  same grounds upon  w h ich  th e y  were 
dnrtinguished b y  G orre ll Barnes, J . in  The 
M annheim  (sup.) i.e., upon th e  g round  th a t  
ln  b o th  these cases proceedings had been 
a c tu a lly  commenced in  the  fo re ign  ju r is d ic tio n , 
rn  th is  ease as in  The M annhe im  (sup.) and is 
governed b y  i t ,  unless the re  is som eth ing in  the  
U ndertak ing g iven  here w h ich  am ounts to  a 
c°rnm encem ent o f proceedings. There is 
no th in g  in  th e  docum ents exchanged here 
RRhich does m ore th a n  con fer upon the  respec- 
t iv e  owners a r ig h t  to  b a il i f  i t  should be 
decided to  commence proceedings in  H o lla n d .

H i l l , J . said : T h is  is a m o tio n  b y  the  
defendants, th e  owners o f th e  steam ship Juno, 
asking th a t  a ll proceedings in  an ac tio n  in  rem  
Uy the  p la in t if fs , the  owners o f the  steam ship 
J^jcaon, should be stayed. The Lycaon  and 
Juno  were in  co llis ion  on the  13 th  J u ly  1922 
IrR the  r iv e r  Maas, H o lla n d . A p p a re n tly  a rrest 
0 th e  Lycaon  was th rea tened  b y  persons 
rePresenting the  Juno, and upon th a t  the  
owners o f the  Lycaon  (who were endeavouring 
and w ho con tinued  a fte rw a rds  to  endeavour to  
Uaye the  question  o f l ia b i l i t y  fo r  th e  co llis ion  
'lig a te d  in  E ng la nd ) gave a u th o r ity  to  th e ir  

agents to  g ive  th e  necessary b a il and fu r th e r  
asked th e ir  agents to  o b ta in  b a il fro m  th e  Juno.

B a il in  th e  s tr ic t  sense cou ld  n o t a t th a t  
line be ob ta ined  because no lega l proceedings 
ad been decided upon, and the re  was no 

arrest, no r cou ld the re  be a n y  a rrest, u n t il 
Proceedings had been begun. N e go tia tions  as 
0 the  place o f t r ia l  broke down, and the n  there  

U'cre agreem ents fo r  a m u tu a l exchange o f 
auk guarantees. S t il l no ac tio n  was b ro ug h t, 

u ° r  an y  a rrest effected. On the  6 th  Sept, the  
uno be ing in  th is  co u n try , a w r i t  in  rem  was 

*ssued against he r here b y  the  owners o f the

Lycaon, and a fte r  some nego tia tions th e  Juno  
was arrested in  th a t  ac tio n  in  th is  c o u rt. On 
the  14 th  Sept, the  owners o f the  Juno  began 
proceedings in  th e  D u tc h  c o u rt against the  
Lycaon. In  the  ac tio n  in  th is  c o u n try  the  
owners o f the  Juno  entered an appearance under 
p ro te s t, and  th e ir  m o tio n  is now  before me.

One has to  lo ok  a l i t t le  ca re fu lly  in to  the  
agreem ent entered in to  in  H o lla n d . I  am 
n o t now  concerned w ith  the  agreem ent entered 
in to  b y  the  owners o f th e  Lycaon. W h a t I  am 
concerned w ith  is th e  agreem ent entered in to  
fo r  th e ir  bene fit, and in  regard to  a n y  c la im  
th e y  m ig h t have aga inst th e  Jun o  o r  her 
owners. The guarantee was to  be n u ll and 
v o id  i f  w ith in  th ree m onths th e  owners o f  the  
Juno  had  n o t com m enced proceedings before 
the  D u tc h  C ourt, and i t  was an u n d e rta k in g  
w h ich  con tem pla ted  th a t  proceedings m ig h t be 
take n  elsewhere th a n  in  H o lla n d .

M r. D ig b y , fo r  the  Juno , says I  ou gh t to  
s tay  the  proceedings in  th is  c o u n try  because 
i t  is a breach o f good fa ith  to  b r in g  the m  a fte r  
th a t  agreem ent had  been ob ta ined  in  H o lla n d . 
H e  relies upon  the  case o f The Christiansborg  
(5 Asp. M a r. L a w  Cas. 491 ; 53 L .  T . Rep. 
612 ; 10 P rob . D iv .  141). M r. N oad , on the  
o th e r hand , says th a t  th is  case is d is tin g u ish 
able fro m  The Christiansborg, and is covered 
b y  th e  a u th o r ity  o f The M annhe im  (8 Asp. 
M ar. L a w  Cas. 210 ; 75 L .  T . R ep. 424 ; (1897), 
P . 13) a decision o f  G orre ll Barnes, J ., and I  
have a lrea dy  re ferred to  the  case o f  The Jasep 
(1896 S h ip p in g  Gazette). I n  th a t  case the  
M aster o f  th e  R o lls  he ld  th a t  upon  its  facts 
the  case was in d is tin gu ish ab le  fro m  the  case 
o f The Christiansborg.

N o w  I  have to  decide w he the r th e  p a rtic u la r 
facts o f th e  present case come w ith in  the  
p r in c ip le  o f  The Christiansborg  and The Jasep, 
o r are d is tingu ishab le  fro m  the  facts o f 
those tw o  a u th o ritie s  in  the  w a y  in  w h ich  
The M annhe im  was d is tingu ished . G orre ll 
Barnes, J . in  The M annhe im  said : “  N o th 
in g  seems to  have been done, so fa r  as legal 
proceedings are concerned, fro m  the  tim e  o f 
the  co llis ion  u n t i l  the  M annhe im , be ing in  th is  
c o u n try , was arrested in  the  present s u it b y  the  
p la in t if fs  in  o rder to  enforce th e ir  c la im  fo r  
damages. U p on  th a t  a rrest be ing effected the  
defendants m oved the  c o u rt to  release the  
vessel on the  g round  th a t  th e  p la in t if fs  and 
the  defendants have b o th  entered in to  agree
m ents in  H o lla n d  guarantee ing the  pa ym en t 
to  each o th e r o f w h a t m ay  be fou nd  due o f 
th e ir  respective c la im s, and the  defendants 
allege th a t  i t  is c o n tra ry  to  good fa ith  fo r  the  
p la in t if fs  now  to  be a llow ed to  a rrest the  
vessel and proceed against th e m  in  th is  
c o u n try .”

G orre ll Barnes, J . po in ts  o u t th a t  the  
d ifference between The Christiansborg  and The 
M annhe im  is th is  : T h a t in  The C hris tians
borg the re  was no a rrest and no w r it .  I  am  
q u ite  unable to  d is ting u ish  the  facts o f the  
present case fro m  th e  facts in  The M annheim . 
There fore, The M annhe im  is a d ire c t a u th o r ity ,  
and I  sha ll fo llo w  i t .  I  do n o t w ish  to  be
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th o u g h t to  be expressing an y  dissent fro m  i t  o r 
saying th a t  th e  d is tin c tio n s  between i t  and 
The Christiansborg  are n o t v ita l d is tinc tio ns .

There fore, fo r  reasons s im ila r to  those w h ich  
led G ore ll Barnes, J . in  The M an nh e im  to  
d is ting u ish  i t  fro m  The Christiansborg, so I  
th in k  the  present case ou gh t to  be d is tingu ished  
fro m  The Christiansborg ; and I  h o ld  th a t  the re  
is no  su ffic ien t reason fo r  in te rfe r in g  w ith  the  
p la in t if fs  when th e y  b r in g  th e ir  ac tio n  here. 
O f course, th is  has no effect a t a ll upon  the  
agreem ent th a t  th e y  made in  H o lla n d  w ith  the  
owners o f th e  Juno, and th e  owners o f  the  
J u n o  w i l l  enforce i t  as th e y  m ay  be advised.

I  dism iss th is  m o tio n  w ith  costs.

S o lic ito rs , Thomas Cooper and Co., Stokes 
and Stokes, agents fo r  Cameron, M a c lv e r, and 
Davie, L iv e rp o o l.

Dec. 6, 1922, and  Jan . 15, 1923.
(Before H i l l , J .)

T h e  A m b a t ie l o s  ; T h e  Ce p h a l o n ia . (a)

Pilotage  —  P ilo t 's  dues —  J u ris d ic tio n  —  R igh t 
to sue in  rem  —  M a ritim e  lien  —  A d m ira lty  
Court A c t 1861 (24 V ie t. c. 10), s. 10— Pilotage  
A ct 1913 (2 &  3 Geo. 5, c. 31), s. 49.

The H ig h  Court o f A d m ira lty  had ju r is d ic tio n  
to entertain an action  in  rem  by p ilo ts  fo r  
pilotage dues, and the A d m ira lty  D iv is io n  o f 
the H ig h  Court o f Justice has, therefore, 
ju r is d ic tio n  to entertain such a cla im .

The r ig h t to recover in  sum m ary proceedings 
under sect. 49 o f the P ilotage A c t 1913, which is  
on ly  conferred upon a lim ite d  class o f p ilo ts , 
does not restrict the rig h t o f p ilo ts  to proceed 
in  the A d m ira lty  Court.

T h e  p la in t if fs  were d u ly  licensed C a rd iff 
p ilo ts , and were em ployed, in  O ct. 1921, to  
pe rfo rm  ce rta in  p ilo tage  services to  th e  Greek 
vessels Am batielos  and Cephalonia, in  respect 
o f w h ich  the re  was due to  the m  211. 17s. 6d. 
in  respect o f  the  fo rm er, and  421. 17s. 6d. in  
respect o f the  la t te r  vessel, be ing th e ir  dues a t 
the  s ta tu to ry  p ilo tage  rates.

The vessels were under a rrest in  actions b y  a 
m ortgagee. In  each case th e  facts were 
a d m itte d .

Sect. 10 o f th e  A d m ira lty  C ourt A c t  (24 V ie t, 
c. 10) 1861, prov ides :

The H igh Court o f A dm ira lty  shall have ju risd ic
tion  over any claim by a seaman o f any ship for 
wages earned by him  on board the ship, whether 
the same be due under a special contract or otherwise, 
and also over any claim by the master o f any ship 
for wages earned by him  on board the ship and for 
disbursements made by  h im  on account o f the 
s h ip ; provided always th a t i f  in  any such cause the 
p la in tiff do not receive f i f ty  pounds he shall not 
be entitled to  any costs, charges, or expenses 
incurred by him  therein unless the judge shall 
ce rtify  th a t the cause was a f i t  one to  be tr ied  in 
the said court.

(o) Reported by G e o f f r e y  H u t c h in s o n , Esa., B a rris te r-
at-Law.

Sect. 49 (1) o f the  P ilo tage  A c t  (2 &  3 Geo. 5, 
c. 31) 1913, prov ides :

T h e  fo llo w in g  persons s h a ll be lia b le  to  p a y  
p ilo ta g e  dues fo r  a n y  s h ip  fo r  w h ic h  th e  services o f 
a  licensed p i lo t  are  o b ta in e d , n a m e ly  : (a) The 
o w n e r o r  m a s te r (6) as to  p ilo ta g e  in w a rd s  such 
consignees o r  agents as ha ve  p a id  o r  m a de  th e m 
selves lia b le  to  p a y  a n y  o th e r  cha rge  on  a cco u n t 
o f  th e  sh ip  in  th e  p o r t  o f  h e r a r r iv a l o r  d ischa rge  ; 
(c) as to  p ilo ta g e  o u tw a rd s , such  consignees as have 
p a id  o r  m ade the m se lves  lia b le  to  p a y  a n y  o th e r 
cha rge  on  a cc o u n t o f  th e  s h ip  in  th e  p o r t  o f  he r 
d e p a r tu re ; a n d  these dues m a y  be recove re d  in  th e  
sam e m a n n e r as fines o f  l ik e  a m o u n t u n d e r the  
M e rc h a n t S h ip p in g  A c t  1894, b u t  t h a t  re co ve ry  
s h a ll n o t  ta k e  p lace  u n t i l  a p re v io u s  d e m a n d  has 
been m a de  in  w r i t in g .

Dum as  fo r  th e  p la in t if fs .— The C ourt has 
ju r is d ic tio n . The p i lo t  is a m a rine r, and he 
en joys the  same r ig h ts  as o th e r m ariners :

Ross v . W alker, 1765, 2 W ilson , 264 ;
The P rince  George, 1837, 3 H agg. A d m . 376. 

There is no suggestion in  a n y  decision no r in 
an y  te x t-b o o k  th a t  the  p i lo t  has no r ig h t  to  
sue in  rem  ; (see Coote’s A d m ira lty  P ractice , 
1868, p . 136 ; and M aude and P o llo ck ’s M erchan t 
S h ipp ing , 4 th  e d it., p. 86). N o  o b je c tio n  was 
take n  to  the  ju r is d ic tio n  in  The A dah  (1830, 
2 H agg. A d m . 326), n o r in  The Dowthorpe 
(1843, 2 W m . R ob. 73), where p ilo ta ge  was 
trea ted  as wages, no r in  The Servia  and  The 
C a rin th ia  (8 A sp. M ar. L a w  Cas. 353 ; 78 L .  T . 
R ep. 54 ; (1898) P . 36), th o u g h  i t  is n o t 
ce rta in , in  the  la t te r  case, w he the r the  action  
was in  rem. Subsequent le g is la tio n  has n o t 
affected the  ju r is d ic tio n  o f th e  C ourt. The 
r ig h t  to  recover b y  sum m ary  procedure, w h ich  
is g iven  b y  sect. 49 o f th e  P ilo tage  A c t  1913, 
and sect. 680 ( ii .)  o f  the  M erchan t S h ipp ing  A c t 
1894, does n o t oust the  ju r is d ic tio n  o f  the 
A d m ira lty  C ourt.

Carpm ael fo r  th e  defendants.— P ilo ts  enjoyed 
sum m ary  remedies under th e  o ld  P ilo tage  A cts 
o f George I I I .  and  George IV .  The A d m ira lty  
C ourt A c ts  co n ta in  no reference to  p ilo ts , 
a lth o u g h  th e  r ig h ts  o f  seamen are de a lt w ith  
b y  sect. 10 o f the  A d m ira lty  C ourt A c t  1861. 
B y  the  M erchan t S h ipp ing  A c t  1854 p ilo ts  and 
seamen were g iven  sum m ary  rem edies, and 
th e  r ig h t  o f  seamen to  sue in  th e  A d m ira lty  
C o u rt was lim ite d  to  cases where the  c la im  
exceeded 501. o r th e  ship was un de r arrest. 
I t  w o u ld  seem, the re fo re , th a t  a t th a t  t im e  i t  
was n o t con tem p la ted  th a t  p ilo ts  cou ld  p ro 
ceed in  th e  A d m ira lty  C o urt. B y  sect. 49 o f 
th e  P ilo tage  A c t  1913 p ilo ts  have a sum m ary 
r ig h t  o f recovering  th e ir  dues even fro m  agents 
o r consignees. I t  is im m a te r ia l th a t  an 
u n co n d itio n a l appearance has been entered i f  
the  co u rt has no ju r is d ic tio n  :

Joseph Crossfield and Sons v . Manchester 
S h ip  Canal Company, 90 L .  T . Rep- 
557 ; (1904) 2 Ch. 123.

Dum as  rep lied.
C ur. adv. vu lt.

J a n . 1 5 .— H i l l , J . ,  in  a w r it te n  ju d g m e n t ,  
said : I n  each o f these cases a p i lo t ,  d u ly
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licensed b y  th e  C a rd iff P ilo tage  B oa rd , b rings 
an a c tio n  in  rem, c la im in g  th e  am o un t o f the  
au thorised dues fo r  p i lo t in g  th e  ship fro m  
B a rry  Roads to  dock a t C a rd iff. A t  th e  date 
° f  the  w r i t  each ship was unde r a rrest in  a 
mortgagees’ ac tio n . T he  ships are Greek. 
The Greek ow ner en tered an appearance n o t 
under p ro te s t. The o n ly  defence ra ised a t the  
hearing was th a t  no a c tio n  b y  a p i lo t  is sus ta in 
able in  th is  c o u rt, w h e the r in  rent o r in  personam  
i'be c o n te n tio n  be ing th a t  th e  rem edy b y  
sum m ary  proceedings unde r sect. 49 o f  th e  
P ilo tage  A c t  1913 is th e  o n ly  rem edy.

I  have exam ined th e  a u th o ritie s  and the  
P ilo tage  A c t,  and the  A c ts  w h ic h  preceded i t .  
1 have come to  th e  conclusion th a t  th e  H ig h  
C ourt o f  A d m ira lty ,  and its  successor, th e  
A d m ira lty  D iv is io n  o f  the  H ig h  C ourt o f 
Justice , have a lw ays e n te rta in ed  actions in  
r em fo r  p ilo tage  rem u ne ra tion , and th a t  the re  
ls n o th in g  in  th e  s ta tu tes  w h ich  has take n  
aw ay th a t  ju r is d ic tio n . A  ju d g m e n t in  rem  
uan, the re fo re , be pronounced. A  fo r t io r i  the re  
18 n o th in g  to  ta ke  aw ay ju r is d ic tio n  in  personam, 
and, th e  de fendants h a v in g  appeared, a 
Judgm ent in  personam  can be pronounced. 
I t  is c lear th a t  th e  H ig h  C o u rt o f  A d m ira lty  
en te rta in e d  su its  fo r  p ilo ta ge  rem u ne ra tion , 
and trea te d  th e  p i lo t  as a seaman, and  his 
rem une ra tion  as wages. I t  is also c lear th a t  
the  cou rts  o f  com m on law , a t a t im e  when th e y  
w ere m ost jea lous o f A d m ira lty  ju r is d ic tio n , 
recognised th is  ju r is d ic t io n  o f  th e  H ig h  C ourt 
° f  A d m ira lty  except in  cases where th e  c o n tra c t 
Was made and th e  w o rk  done w ith in  th e  b o dy  
n f a c o u n ty . I t  is unnecessary to  go fu r th e r  
hack th a n  Ross v . W alker (1765, W ilso n , 264). 
T h a t was a m o tio n  o f p ro h ib it io n  in  a s u it 
described as “  a p i lo t ’s s u it fo r  wages in  
A d m ira lty . ”  The c o u rt o f com m on la w  g ran ted  
P ro h ib it io n  because th e  c o n tra c t was made 
®n la nd  and was to  do w o rk  on board  w ith in  

th e  b o dy  o f a c o u n ty  ”  (the  p ilo ta ge  was 
yea R each to  D e p tfo rd ) ; b u t  in  th e  ju d g m e n t 
d  was said, “  I t  is established th a t  eve ry  
officer and com m on m an w ho assists in  n a v i
ga tin g  th e  sh ip  (except th e  m aster) . . .  is 
a m a rin e r and m a y  sue fo r  wages in  th e  C ourt 
o f A d m ira lty . ”  Suits b y  p ilo ts  fo r  rem unera- 
f ’ (>n were heard  w ith o u t o b je c tion  b y  S ir 
W illia m  S co tt in  The Nelson  (1805, 6 C.
R ob. 227), and The Bee (1822, 2 Dods. 498). 
A  s im ila r  s u it fo r  con du c ting  an A m erican  ship 
rrom  th e  D ow ns to  F lush in g  was dismissed 
° n the  g ro un d  th a t  th e  service was ille g a l 
?? in v o lv in g  tra d in g  w ith  th e  enem y ; b u t 
rhere was no suggestion th a t  th e  H ig h  C ourt 
° f  A d m ira lty  had n o t ju r is d ic tio n  : The B en ja- 
n iln  F ra n k lin  (1806, 6 C. R ob . 350). In  1830, 
J? The A dah  (1830, 2 H agg . A d m . 350), S ir 

h ris to p h e r R ob inson  heard a s im ila r  s u it 
W ithou t ob je c tion . D r . L u s h in g to n  a d m itte d  
p d ii la r  cla im s in  The Dowthorpe  (1843, 2 W m . 
R ob. 73), an(j  p a Constancia  (1846, 4 N . o f  C. 

f2 ), and  tre a te d  p ilo ta g e  as on th e  same
oo tm g as wages, and in  L a  Constancia  as 
owage also, as g iv in g  m a ritim e  liens. H e  
as w ro ng  in  th in k in g  th a t  tow age ca rried  a 

Von. XVI., N . S.

m a ritim e  lien  : See W estrup  v . Great Y arm outh  
Steam C a rry ing  Com pany  (6 A sp. M ar. L a w  
Cas. 443 ; 61 L .  T . R ep. 714 ; 43 Ch. D iv .  241). 
H e  was r ig h t  in  th in k in g  th a t  the re  was a r ig h t  
in  rem  fo r  towage w he the r the re  was o r was 
n o t such a r ig h t  before th e  A c t  o f 1840, fo r  
towage is m en tioned  in  th a t  A c t.  Wages and 
p ilo ta ge  were n o t m en tioned  in  th a t  A c t, and 
D r . L u s h in g to n  was, there fore , exercis ing a 
ju r is d ic t io n  w h ich  d id  n o t depend upon s ta tu te . 
Com ing to  m ore m odern tim es, a s u it fo r  p ilo tage  
rem u ne ra tion  was heard w ith o u t ob je c tion  in  
The C lan G rant (6 A sp. M ar. L a w  Cas. 144 ; 
57 L .  T . R ep . 124 ; 12 P rob . D iv .  139), and 
in  a no te  on p . 201 o f th e  th ir d  e d it io n  o f 
W illia m s  and B ruce ’s A d m ira lty  P rac tice  the re  
is a reference to  The L im e rick , N o v . 23, 1875. 
These cases are subsequent to  th e  A d m ira lty  
C o u rt A c t  1861, w h ich , b y  sect. 10, p ro v id e d  
th a t  th e  H ig h  C ourt o f A d m ira lty  sha ll have 
ju r is d ic tio n  ove r an y  c la im  b y  a seaman o f a n y  
sh ip  fo r  wages earned b y  h im  on board a sh ip , 
w h e the r th e  same be unde r a special c o n tra c t, 
& c. I  in c lin e  to  th in k  th a t  “  seaman ”  and 
“  wages ”  as used in  th a t  section, inc lude  p i lo t  
and a p i lo t ’s rem une ra tion . The o rig in a l ju r is 
d ic tio n  was based on so tre a t in g  a p i lo t  and  his 
rem u ne ra tion . I t  is n o th in g  to  th e  p o in t th a t  
the  M erch an t S h ipp ing  A c t  1854 and  its  suc
cessors define “  seaman ”  so as to  exclude 
p ilo t .  The question  is in  w h a t sense was “  sea
m an ”  used in  th e  A d m ira lty  C o u rt A c t  1861. 
The cou rts  have tre a te d  i t  as used in  the  w ide 
sense in  w h ich  i t  was used in  th e  e igh teen th  and 
n in e te en th  ce n tu ry , w hen dea ling  w ith  the  
w ords “  a n y  c la im  fo r  wages ”  in  the  C o un ty  
Courts A d m ira lty  J u r is d ic t io n  A c t  1868. In  
Reg. v . Judge o f C ity  o f London Court and  
Owners o f the steamship M ic h ig a n  (63 L .  T . R ep. 
492 ; 25 Q. B . D iv .  339), W ills , J ., a fte r  con su lt
in g  B u t t ,  J ., said : “  The r ig h t  to  proceed in  
rem  fo r  services rendered on board  a ship, 
a p p a re n tly  extends to  eve ry  class o f  person 
w ho is connected w ith  th e  ship, as a sh ip , as a 
sea-going in s tru m e n t o f  n a v ig a tio n ,”  and  in  
The R uby (N o . 2) (9 Asp. M a r. L a w  Cas. 241 ; 
78 L .  T . R ep. 235 ; (1898) P . 59), S ir F rancis  
Jeune, w ith  reference to  sect. 10 o f  the  A c t  o f 
1861, said : “  I  agree, th a t  th e  w o rd  seaman m ay  
be extended to  a n y  person w ho is em ployed 
in  th e  p ra c tic a l em p lo ym e n t o r m anagem ent 
o f  a sh ip  ; b u t th e  g is t o f  th e  m a tte r  is th a t  
th e  em p lo ym e n t m us t be to  do th e  w o rk  o f  the  
sh ip .” - B u t  w h e the r sect. 10 includes a p i lo t  
o r  no t, the  ju r is d ic tio n  in  respect o f  a p i lo t ’s 
c la im  was n o t questioned in  The C lan G rant 
(sup.). T h a t im p lie s  th a t  i f  a p i lo t ’s c la im  was 
n o t  w ith in  sect. 10, th e n  i t  was w ith in  the  
o r ig in a l ju r is d ic tio n  o f  the  c o u rt. F u r th e r, in  
th e  th ir d  e d it io n  o f W illia m s  and  B ruce , I  f in d  
th is  a t  p . 201 : “  B y  th e  an c ie n t p ra c tice  o f 
th e  C ourt o f A d m ira lty ,  th e  p riv ile g e  o f  suing 
in  th e  c o u rt extended to  eve ry  person o th e r 
th a n  th e  m aste r em ployed on board  a sh ip—  
to  th e  m ate , to  a surgeon, to  a p i lo t ,  unless the  
c o n tra c t was m ade and th e  w o rk  done in fra  
corpus com itatus, to  a purser, to  a sh ip ’s c a r
pe n te r, to  a boa tsw a in , to  a fem ale a c tin g  as

R
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cook and s tew ard  and to  an appren tice . The 
w o rd  “  seaman,”  when used in  the  A d m ira lty  
C ourt A c t  1861, th u s  appears to  inc lude  every 
person o th e r th a n  th e  m aster, w ho m ay  have a 
c la im  fo r  wages.”  A n d  a t p. 669 are g iven 
fo rm s o f w r i t  and w a rra n t o f a rrest in  a p ilo tage  
a c tio n  and  a fo rm  o f  s ta tem e n t o f c la im  take n  
fro m  The C lan G rant (sup.), and the re  is a 
no te , “  Suits fo r  p ilo tage  are o f  ra re  occurrence ”  
and a fu r th e r  no te  to  th e  s ta tem e n t o f c la im  : 
“  T h is  fo rm  was d ra w n  w h ils t th e  M erchan t 
S h ipp ing  A c t  1854 was in  force. I t  can easily 
be a lte red  to  s u it a case unde r th e  A c t  o f  1894.”  

B u t  i t  is said th a t  sect. 49 o f  the  P ilo tage  
A c t  1913 gives th e  p i lo t  his rem edy and his 
o n ly  rem edy. L e t  us exam ine th e  sta tu tes. 
A t  th e  date o f  The Bee (sup.), th e  P ilo tag e  A c t  
in  question was 52 Geo. 3, c. 39. B y  sects. 57 
and  58, to g e th e r w ith  sects. 71 and 72, p ilo tage  
rates were m ade recoverable accord ing to  the  
a m o u n t in v o lv e d  e ith e r before Justices o r 
before a n y  o f  th e  Courts o f  R ecord  a t W es t
m in s te r ; sect. 73 p ro v id ed  th a t  n o th in g  in  
th is  A c t  should im p a ir  th e  ju r is d ic t io n  o f  the  
H ig h  C ourt o f  A d m ira lty .  A t  the  da te  o f 
The A dah  (1830) (sup.), th e  P ilo tage  A c t  in  
question  was 6 Geo. 4, c. 125. Sects. 44 and 45, 
to g e th e r w ith  sects. 76 and 77, gave remedies 
sum m ary  o r o therw ise accord ing to  th e  am ounts 
in vo lve d , s im ila r  to  52 Geo. 3, c. 39. Sect. 87 
p ro v id e d  th a t  n o th in g  in  th e  A c t  should im p a ir  
th e  ju r is d ic tio n  o f  th e  H ig h  C ourt o f  A d m ira lty .  
I t  w i l l  be observed th a t  b o th  these s ta tu tes  
recognised th a t  th e  H ig h  C ourt o f A d m ira lty  
had  a ju r is d ic tio n  in  m a tte rs  o f  p ilo ts . B u t  
th e  saving clauses leaves i t  open to  contend 
th a t ,  w ith o u t i t ,  th e  remedies p ro v id e d  w o u ld  
have ousted th e  ju r is d ic tio n  o f  the  H ig h  C ourt 
o f  A d m ira lty .  The M erch an t S h ipp ing  A c t  
o f  1854, b y  sects. 363 and 364, gave a qua lified  
p i lo t  a sum m ary  rem edy fo r  p ilo tage  dues. I t  
was he ld  th a t  in  M orteo  v . J u l ia n  (41 L .  T . 
R ep. 71 ; 4 C. P . D iv . 216), th a t  th is  d id  n o t 
ex te nd  to  th e  allowances under sect. 357 o f 
th e  A c t  o f 1894, to  a p i lo t  ta ke n  o u t o f his 
d is tr ic t.  The M erch an t S h ipp ing  A c t  1894, b y  
sect. 591, re-enacted sects. 363 and 364. The 
P ilo tage  A c t, s. 49, re-enacts sect. 591, s u b s t itu t
in g  “  licensed p i lo t  ”  fo r  “  qu a lified  p i lo t , ”  and 
b y  sect. 34 extends th e  sum m ary  rem edy to  
a llowances to  a p i lo t  take n  o u t o f his d is tr ic t.  
I f  sect. 49 o f 1913 p rov ides th e  o n ly  rem edy 
th e n  the  corresponding sections o f 1894 and 
1854 p ro v id e d  th e  o n ly  rem edy. The Clan  
G rant (sup.) and The L im e ric k  (sup.) ough t 
never to  have been heard , and th e  passages 
c ite d  fro m  W illia m s  and B ruce are w rong . I  
see no su ffic ie n t reason w h y  th e y  should be 
he ld  to  p ro v id e  th e  o n ly  rem edy. I t  is to  be 
observed th a t  th e  A c ts  o f 1854 and 1894, w h ich  
define a seaman so as to  exclude p ilo t ,  and 
p ro v id e  a sum m ary  rem edy fo r  seaman’s 
wages, in  te rm s p ro v id e  th a t  a proceeding fo r 
recovery  o f  wages n o t exceeding 50Z. sha ll n o t 
be in s titu te d  in  a n y  superio r c o u rt o f record 
no r in  a n y  c o u rt h a v in g  A d m ira lty  ju r is d ic tio n , 
excep t in  ce rta in  cases. See sects. 188 and 189 
o f  the  A c t  o f  1854, corresponding w ith  sects.

164 and 165 o f  1894. The same A c ts  g ive  a 
sum m a ry  rem edy to  a q u a lified  p ilo t ,  b u t con
ta in  no section corresponding to  sect. 189 o f  
1854, and  sect. 165 o f 1894, p ro h ib it in g  p ro 
ceedings in  superio r cou rts  o f record. F u r th e r, 
i f  sect. 49 o f th e  P ilo tage  A c t  does p ro v id e  the  
o n ly  rem edy, i t  w o u ld  produce anom alous re 
su lts . I t  applies o n ly  to  licensed p ilo ts  su ing fo r  
p ilo tage  dues ( in c lu d in g  allowances when take n  
o u t o f  th e  d is tr ic t) .  P ilo tage  in  d is tr ic ts  where 
no licence is necessary w o u ld  s t i l l  be w ith in  
th e  ju r is d ic t io n  o f th e  c o u rt ; c la im s fo r  p ilo ta ge  
abroad o r cases o f  p ilo tage  to  w h ich  no dues were 
app licab le , w o u ld  s t i l l  rem a in  w ith in  th e  ju r is 
d ic tio n , w h ile  th e  v e ry  m en w hom  the  s ta tu te  
sets o u t to p ro te c t w o u ld  be le f t  to  th e ir  
sum m ary  procedure. M oreover, w h ile  th e  
M erchan t S h ipp ing  A c t  w o u ld  have p e rm itte d  
cla im s b y  seamen (exclusive o f  p ilo ts ) o f  sm all 
am o un t, to  be b ro u g h t in  th is  c o u rt w hen the  
sh ip  was unde r a rrest, a p i lo t  w o u ld  have no 
such r ig h t.  I  h o ld  th a t  a p i lo t ,  c la im in g  
p ilo ta ge  rem u ne ra tion , has a r ig h t  in  rem, and 
can sue in  th is  c o u rt. I n  general, he w i l l  be i l l -  
advised to  sue w hen he has a sum m ary rem edy, 
fo r  he is n o t lik e ly  to  be g iven  costs i f  he 
neglects th e  cheaper, and  pursues th e  m ore 
expensive, rem edy. B u t  in  cases where the  
sh ip  is a lrea dy  under a rrest, and  especially 
w hen th e  sh ip  is fo re ign  owned, i t  m a y  be a 
p ro pe r th in g  to  sue in  th is  c o u rt. I n  th e  
p resen t case I  h o ld  th a t  i t  was, and I  g ive  
ju d g m e n t fo r  th e  p la in t if f  w ith  costs. I  am 
n o t dec id ing th a t  the re  is a m a ritim e  lien  fo r 
p ilo ta ge  dues. I t  does n o t necessarily fo llo w  
th a t  because the re  was o rig in a l ju r is d ic tio n  in  
the  H ig h  C o u rt o f A d m ira lty  in  respect o f 
p ilo tage  th a t  the re  was a m a ritim e  lien  fo r  
p ilo tage  : (see the  judgm en ts  o f Lo rds  B ram w e ll 
and  F itzg e ra ld  in  The H e in r ic h  B jo rn  (6 Asp. 
M ar. L a w  Cas. 1 ; 55 L .  T . R ep. 66 ; 11 A pp . 
Cas. 270). I t  is n o t p rope r th a t  I  should decide 
in  fa v o u r o f a m a ritim e  lien  in  th e  absence o f 
th e  m ortgagees. B u t  the :am oun ts  are so sm all 
th a t  p ro b a b ly  the  mortgagees and the  owners 
w il l  b o th  recognise th a t  th e  ju dg m en ts  ough t 
to  be satisfied o u t o f the  proceeds o f the  ships i f  
th e y  are realised.

S o lic ito rs  fo r  the  p la in t if fs , Richards  and 
B utle r.

S olic ito rs  fo r  th e  defendants, W ill ia m  A .  
C rum p  and Son.
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p?ouse of Horiis.

Feb. 1, 2, and M arch  13, 1923.

(B efo re  Lo rds  Ca v e , L .C ., Sh a w , Su m n e r , 
B u c k m a s t e r , and Ca r s o n ).

M e r s e y  D o c k s  a n d  H a r b o u r  B o a r d  v .
P r o c t e r , (a)

O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  
E N G L A N D .

Negligence— Dock company— Stanchions w ith  
chains— D u ty  o f company— Inv itee— F a ta l 
accident— C ontributory negligence— Onus o f 
p ro o f— D u ty  o f Court o f A pp ea l in  case tried  
w ithou t a ju r y .

A  workm an employed on board a sh ip  ly in g  in  a 
dock belonging to the appellants le ft the sh ip  at
4.50 p.m . on the 9th Dec. 1920fo r  the purpose o f 
go ing to the la trine . There was a dense fog  
d u rin g  the whole o f that day. The way fro m  
the sh ip  to the la trine  lay  southward across a 
piece o f ground separating the East and West 
F loa ts  and over a bridge at the southern end, 
the la tr in e  being on the other side o f the bridge. 
T h is  piece o f ground measured about 85 yards 

f ro m  east to west and about 50 yards fro m  
north to south. I t  was traversed fro m  north  
to south by two double lines o f ra ils  la id  flu sh  
w ith  the g round in  g ran ite  setts, and leading  
to and over the bridge. The site o f the ra ilw a y  
was used as a p u b lic  highway, and i t  was lighted 
by lam ps, which were a ligh t on the evening in  
question. R ound three sides o f th is piece o f  
ground and at a distance o f about 12f t .  fro m  
the dockside, there was a line  o f stanchions 
placed at in te rva ls  o f about 15f t .  fro m  one 
another, and chains were prov ided to hook to 
these stanchions and hung between them. The 
chains were often taken down to a ffo rd  access to 
die quay, but there was a standing in s tru c tion  
that the chains should always be replaced. The 
workm an never returned. On the 11th Dec. 
1920 his body was fo u n d  in  the West F loa t. 
The chain d irectly opposite the place where the 
body was fo u n d  had been detached. The edge 
o f the West F lo a t was about 45 yards d istant 
fro m  the lines o f ra ils .

dn an action brought by the w idow  against the 
appellants under the F a ta l Accidents A c t 1846, 
c la im ing  damages upon the ground that her 
husband's death had been caused by the appel
lants' negligence,

H e ld  (Lords Shaw and Buckmaster dissenting), 
that the respondent had fa ile d  to prove negligence 
°n  the p a r t o f the appellants which had caused 
the death. There had been no breach o f duty  
on the p a r t o f the appellants, the ir du ty being 
to use reasonable care fo r  the workm an's safety 
ln  those places to which he m ight reasonably 
he expected to go in  the belief, reasonably 
entertained, that he was entitled or in v ited  to 
do so.

' ; '  «po rted  b y  E d w a r d  J . M . C h a p l i n , E s a , ,  B a r r i s t e r -
a t - L a w .

H a rdca s tle  v. Sou th  Y o rk s h ire  R a ilw a y  Com 
p a ny  (4 H . &  N .  67) and  W a lk e r v. M id la n d  
R a ilw a y  C om pany (55 L .  T . Rep. 489) 
applied .

P er L o rd  Cave, L .C .— The procedure on an appeal 
fro m  a judge s itt in g  w ithou t a ju r y  is  not 
governed by the rules applicable to a m otion  
fo r  a new t r ia l a fter a verdict o f a ju r y .  I n  
such a case i t  is  the du ty o f the Court o f A ppea l 
to make up its  own m ind , not disregarding the 
judgm ent appealed fro m , and g iv in g  special 
weight to that judgm ent in  cases where the 
cre d ib ility  o f the witnesses comes in to  question, 
but w ith  f u l l  libe rty  to draw its  own inference 
fro m  the facts proved or adm itted and to decide 
accordingly.

Decision o f the Court o f A ppea l reversed.

A p p e a l  fro m  an o rder o f the  C ourt o f A ppea l 
revers ing a decision o f  B ranson, J . a t  the  t r ia l  
o f  the  ac tion . The appe llan ts  were th e  owners 
o f  th e  B irkenhead  D ocks, w h ich  inc lud ed  tw o  
la rge f lo a tin g  docks ca lled the  E a s t and W est 
F loa ts . On the  9 th  Dec. 1920 the  respondent’s 
husband, A lb e r t  P roc te r, w ho was a b o ile r
m aker, was w o rk in g  on board  a ship the n  ly in g  
in  th e  E a s t F lo a t. There was a dense fog 
d u rin g  the  w hole o f th a t  day . A t  ab ou t
4.50 p .m . P ro c te r le f t  th e  sh ip  saying th a t  he 
was go ing to  the  la tr in e , and i t  was understood 
th a t  he w o u ld  th e n  re tu rn  to  h is w o rk . H e  
was never again seen a live . On the  fo llo w in g  
d a y  his cap was fou nd  in  the  W est F lo a t between 
th e  bows o f tw o  fe r ry  boats, w h ich  were m oored 
near the  no rth -eas t corner o f th a t  f lo a t, and 
n e x t da y  h is body  was fou nd  a t the  same place. 
H is  w a tch  had stopped a t five  m inu tes past 
five  o ’c lock. The respondent b ro u g h t the  
present ac tio n  against the  appe llan ts unde r the  
F a ta l A cciden ts A c t  1846, c la im in g  damages 
on the  g round  th a t  he r husband’s death  had 
been caused b y  the  ap pe lla n ts ’ negligence. 
The negligence alleged was th a t  the  quay  was 
n o t fenced o r guarded.

The ac tio n  was tr ie d  b y  B ranson, J . w ith o u t 
a ju r y ,  and a fte r  hearing  th e  evidence fo r  the  
p la in t if f ,  Ire dismissed the  ac tio n , s ta tin g  th a t  
he was n o t satisfied th a t  the  om ission to  have 
the  cha in  p laced in  p o s itio n  in  the  p a rtic u la r 
spo t was negjigence, and fu r th e r , th a t  he was 
n o t satisfied th a t,  even i f  the  cha in  had  been 
the re , th e  accident m ig h t n o t have happened. 
On appeal, the  C ourt o f A ppea l (Bankes and 
W a rr in g to n , L .J J . ,  A tk in ,  J . d issenting) he ld  
th a t  the  p la in t if f  had p roved  negligence on 
th e  p a r t  o f the  defendants, w h ich  had caused 
th e  death. T hey , there fore , set aside th e  ju d g 
m en t o f B ranson, J . and ordered a new  t r ia l .  
T he  defendants appealed.

The facts, w h ich  are s u ffic ie n tly  sum m arised 
in  the  head-note, are fu l ly  set o u t in  the  ju d g 
m en t o f the  L o rd  Chancellor.

Greaves-Lord, K .C ., Singleton, K .C ., and
D . J .  M iln e r  H e lin g  fo r  the  appe llants.

M e rrim a n , K .C ., M adden, K .C ., and J .  W . 
M o rr is  fo r  the  respondent.
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The fo llo w in g  cases were c ited  :
M ontgom ery and Co. v .  Wallace-James, 

90 L .  T . R ep. 1 ; (1904) A . C. 73 ;
Coghlan v .  Cumberland, 78 L .  T . Rep.

540 ; (1898) 1 Ch. 704 ;
W alker and others v . M id la n d  R a ilw ay  

Company, 55 L .  T . R ep . 489 ;
In d e rm a u r  v . Dames, 14 L .  T . R ep. 484, 

L .  R ep 1 C. P . 274 ; 16 L .  T . R ep. 293 ; 
L .  R ep. 2 C. P . 311 ;

Lendrum  v .  A y r  Steam S h ip p in g  Company,
111 L .  T . R ep. 875 ; (1915) A . C. 217 ; 

N orm an  v . Great Western R a ilw ay  Company,
112 L .  T . R ep. 266 ; (1915) 1 K .  B . 584 ; 

Thomas v . Q uartermaine, 57 L .  T . R ep.
537 ; 18 Q. B . D iv .  685 ;

W ilk in so n  v . F a ir r ie ,  1 H . &  C. 633 ;
La tham  v . R icha rd  Johnson and N ephew . 

L im ite d , 108 L .  T . R ep. 4 ; (1913)
1 K .  B . 398 ;

Bolch  v . Sm ith, 6 L .  T . R ep. 158 ; 7 H  &  N . 
736 ;

B u icks  v . South Yorksh ire  R a ilw a y  and  
R ive r D u n  Company, 8 L .  T . R ep. 350 ; 
3 B . &  S. 244 ;

W ake lin  v . London and South-W estern 
R a ilw a y  Company, 55 L .  T . R ep. 709 ; 
12 A p p . Cas. 41 ;

S m ith  v . The South-Eastern R a ilw a y  Com
pany, 73 L .  T . R ep. 614 ; (1896) 1 Q. B . 
D iv .  178 :

Corby v .  H i l l ,  4 C. B . (N . S.) 556 ;
Dickson  v . Scott L im ite d , 30 T im es L .  Rep. 

256 ;
Carshalton U rban D is tr ic t Council v . 

B urrage , 104 L .  T . R ep. 306 ; (1911)
2 Ch. 133 ;

D o m in io n  T rus t Com pany  v . New  Y ork  
L ife  Insurance Company, 119 L .  T . R ep. 
748 ; (1919) A . C. 254 ;

Gantret v . Egerton and others, 16 L .  T . Rep.
17 ; L .  R ep. 2 C. P . 371 ;

Gallagher v . H um phrey, 6 L .  T . R ep . 684 ; 
S m ith  v . The London and St. K a th a rin e 's  

Docks Company, 18 L .  T . R ep. 403 ; 
L .  R ep. 3 C. P . 326 ;

Thatcher v .  Great Western R a ilw ay , 10 
T im es L .  R ep. 13 ;

Cooke v . M id la n d  and Great-Western R a il
way Company, 100 L .  T . R ep. 626 ;
(1909) A . C. 229 ;

Holmes v . T h e . N orth -E astern R a ilw ay  
Company, 20 L .  T . R ep. 616 ; L .  R ep. 4 
E x . 254 ; 24 L .  T . R ep. 69 ; L .  R ep. 6 
E x . 123 ;

Hardcastle  v . South Y orksh ire  R a ilw ay  
and R ive r D u n  Company, 4 H . &  N . 67. 

The House to o k  tim e  fo r  consideration.
L o rd  Ca v e , L .C .— T h is  is an appeal fro m  an 

o rd e r o f the  C o u rt o f A ppea l in  E ng la nd  se tting  
aside a ju d g m e n t o f  B ranson , J . and o rdering  
a new t r ia l.

The appe llan ts  are the  owners o f th e  B irk e n 
head D ocks, w h ich  inc lude  tw o  large flo a tin g  
docks called the  E a s t and W est F loa ts . On the  
9 th  Dec. 1920 th e  respondent’s la te  husband 
A lb e r t  P roc te r, w ho was a bo ile rm ake r, was

w o rk in g  fo r  an engineering co n tra c to r on board  
the  steam ship C ity  o f Genoa, the n  ly in g  in  the  
E as t F lo a t. There was a dense fog  d u rin g  the  
whole o f th a t  day. A t  ab ou t 4.50 p .m . on th a t  
day P ro c te r le f t  the  C ity  o f Genoa, say ing th a t  
he was go ing to  the  la tr in e , and i t  was understood 
th a t  he w o u ld  th e n  re tu rn  to  his w o rk . H e  was 
never again seen a live . On the  fo llo w in g  day 
h is cap was fou nd  in  th e  W est F lo a t between 
the  bows o f tw o  fe rry -bo a ts  w h ich  were m oored 
near the  no rth -eas t com er o f th a t  f lo a t, and on 
the  n e x t d a y  his b o dy  was found  a t o r abou t 
the  same place. H is  w a tch  had stopped a t 
f ive  m inu tes past f ive  o ’clock.

The fo llo w in g  fu r th e r  facts should be sta ted  : 
P ro c te r ’s w a y  fro m  his ship to  th e  la tr in e  la y  
sou thw ard  across a piece o f  g round  separa ting  
the  E as t and W est F loa ts , and ove r a bridge 
a t the  sou thern  end ca lled “  The D u ke  S treet 
B rid g e ,”  th e  la tr in e  be ing ju s t  on the  o th e r side 
o f the  bridge. T h is  piece o f g round  measured 
ab ou t 85 yards fro m  east to  west, and abou t 
50 yards fro m  n o r th  to  sou th . I t  was bounded 
on the  east and w est respec tive ly  b y  the  tw o  
floa ts, and on the  sou th  b y  the  w a te rw a y  
connecting  the m  and the  bridge over i t .  I t  was 
traversed fro m  n o r th  to  south, and s lig h tly  
to  the  eastward o f the  centre  o f  the  g round , by  
tw o  double lines o f ra ils  lead ing to  and ove r the  
bridge, the  ra ils  be ing la id  flush w ith  the  ground  
in  g ra n ite  setts, and the  g round  on each side o f 
the  setts be ing rough  g round . I t  was said, and 
was n o t denied, th a t  the  s ite o f the  ra ilw a y  was 
used as a p u b lic  h ig h w a y  fro m  Seacombe to  
B irkenhead  ; and i t  was lig h te d  b y  lam ps, 
w h ich  were a lig h t on the  evening in  question. 
R ound th ree  sides o f th is  piece o f  ground 
where i t  was bounded b y  the  tw o  floa ts and the 
w a te rw a y  between the m , and a t a d istance o f 
ab ou t 12 ft. fro m  the  dockside, the re  was a line  
o f  s tanchions placed a t in te rv a ls  o f a b o u t 15 ft. 
fro m  one ano the r, and chains were p ro v id e d  to  
hook  on to  these stanchions and  hang between 
the m . W h e th e r the  chains were in tended fo r  
the  p ro te c tio n  o f  pedestrians o r o n ly  fo r  the  
sa fe ty  o f wheeled tra ff ic  using the  area o f g round , 
is n o t s ta ted  ; b u t  the  la t te r  appears the  m ore 
p robab le  reason. The chains were o ften  taken  
dow n fo r  the  purpose o f a ffo rd in g  access to  the 
q u ay  ; b u t persons em ployed ab ou t the  docks 
had  in s tru c tio n s  to  see th a t  the  guard  chains 
were in  p o s itio n  and to  replace an y  w h ich  
happened to  be o u t o f  p o s itio n . T he  chain 
d ire c tly  opposite  to  the  place where P ro c te r’s 
b o dy  was fou nd  had been detached fo r  some 
days, a p p a re n tly  fo r  the  convenience o f  some 
m en w ho were a t w o rk  on some a lte ra tio ns  to  
the  quay, and was curled  rou nd  the  stanch ion, 
so th a t  access to  the  dock fro m  the  area o f land 
was u n in te rru p te d  a t th a t  p o in t. Some heaps 
o f  g rave l and o th e r obs truc tions  la y  near to , 
b u t  n o t d ire c t ly  in  f ro n t  o f, the  opening. The 
edge o f the  W est F lo a t was pa ra lle l to  and abou t 
45 yards d is ta n t fro m  the  paved w ay and lines 
o f  ra ils .

U pon the  above facts the  respondent, the 
w idow  o f A lb e r t  P roc te r, b ro u g h t an action  
aga inst the  appe llan ts  under the  F a ta l A cciden ts
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A c t 1846, c la im in g  damages on the  ground  th a t  
her la te  husband ’s death  had  been caused b y  
the appe llan ts ’ negligence. The negligence 
alleged was th a t  th e  q u ay  was n o t fenced o r 
guarded a t the  place where the  deceased w a lked  
*nto the  dock, and th a t  no w a rn in g  had been 
g iven to  the  deceased o f th e  existence o f th is  
unfenced o r unguarded p a r t  o f the  quay, and 
th a t th is  unfenced p a r t  o f the  quay  was in  its  
then co n d itio n  in  the  na tu re  o f a tra p , the  
existence o f w h ich  was kno w n  to  the  defendants 
and th e ir  servants and u n kno w n  to  the  deceased. 
These a llegations were traversed b y  the  defen
dants, w ho also pleaded c o n tr ib u to ry  negligence 
°n  the  p a r t  o f the  deceased m an.

The ac tio n  was tr ie d  b y  B ranson, J . w ith o u t 
a ju r y  ; and a fte r  hearing  the  evidence fo r  the  
p la in t if f  he dismissed the  ac tion , s ta tin g  th a t  
he was n o t satisfied th a t  th e  om ission to  have 
the cha in  p laced in  p o s itio n  in  the  p a rtic u la r 
spot was negligence, and fu r th e r  th a t  he was 
n° t  satisfied th a t  even had the cha in  been there  
the  accident m ig h t n o t have happened. On 
appeal, the  C ourt o f A ppea l b y  a m a jo r ity  
(Bankes and W a rr in g to n , L . J J . ; A tk in ,  L .J ., 
dissenting) he ld  th a t  the  p la in t if f  had proved  
negligence on the  p a r t  o f the  defendants w h ich  
had caused the  death, and acco rd ing ly  set aside 
the  ju d g m e n t o f B ranson, J . and ordered a new 
tr ia l .  Hence the  present appeal.

I t  was contended on be ha lf o f  the  appe l
lan ts  th a t  the  fin d in g  o f B ranson , J ., be ing a 
hnd ing  o f  a t r ia l  judge  on a question  o f fa c t, 
should n o t have been d is tu rbe d  b y  the  C ourt 
a f A ppea l. I n  m y  op in ion  the re  is no g round 
t ° r  such a con ten tion . The d u ty  o f a c o u rt 
hearing an appeal fro m  the  decision o f a judge  
y ^ th o u t a ju r y  was c le a rly  defined b y  L in d le y ,
M .R ., in  Coghlan v . Cumberland (sup.), and b y  
B ord  H a ls b u ry  in  M ontgom ery and Co. v . 
Wallace-James (sup.) and is no longer in  do ub t, 
th e  procedure on an appeal fro m  a judge 
s it t in g  w ith o u t a ju r y  is n o t governed b y  the  
rules app licab le  to  a m o tio n  fo r  a new t r ia l  a fte r 
a v e rd ic t o f a ju r y .  In  such a case i t  is the  
h u ty  o f the  C ourt o f A ppea l to  m ake up  its  
°vrn m in d , n o t d isregard ing the  ju d g m e n t 
appealed fro m  and g iv in g  special w e igh t to  th a t  
Judgm ent in  cases where the  c re d ib ility  o f  the  
fatnesses comes in to  question, b u t w ith  fu l l  
u b e rty  to  d raw  its  ow n inference fro m  the  facts 
Proved o r a d m itte d  and to  decide acco rd ing ly .

the  present case there  is no question o f the  
c re d ib ility  o f witnesses. The m a te ria l facts , so 
ar as th e y  are know n , are und ispu ted  ; and 
he C ourt o f A ppea l was a t l ib e r ty  and, indeed, 

Jas  bound to  d ra w  its  ow n inference fro m  
them .

The respondent’s case is rested on the  w e ll- 
ystablished p rin c ip le  th a t  where a landow ner 
Jnv ited  o r induces a person to  go upon his land , 

as a bare licensee b u t fo r  some purpose in  
" ’h ich  b o th  have an in te res t, he m ust m akereasonable p ro v is io n  fo r  th a t  person’s safe ty, 
^h is  ru le  was c le a rly  s ta ted  in  the  ju d g m e n t o f 
,’e les, J . in  Ind e rm au r  v . Dames (sup.) where 
b a t learned judge  sum m ed up  the  law  
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belongs includes persons w ho go, n o t as mere 
vo lun teers, o r licensees, o r guests, o r servants, 
o r persons whose em p loym ent is such th a t  
danger m ay be considered as bargained fo r, b u t 
w ho go upon  business w h ich  concerns the  occu
p ie r, and upon his in v ita t io n ,  express o r im p lie d . 
A n d , w ith  respect to  such a v is ito r  a t least, we 
consider i t  se ttled  law , th a t  he, us ing reasonable 
care on his p a r t  fo r  his ow n safe ty, is e n tit le d  to  
expect th a t  the  occupier sha ll on h is p a r t  use 
reasonable care to  p re ven t damage from  
unusual danger, w h ich  he knows o r ou gh t to  
kno w  ; and th a t,  where the re  is evidence o f 
neglect, the  question w hethe r such reasonable 
care has been taken , b y  no tice , lig h tin g , 
guard ing , o r otherw ise, and w hethe r there  was 
c o n tr ib u to ry  negligence in  the  sufferer, m ust 
be de term ined b y  a ju r y  as m a tte r o f fa c t.”  In  
the  present case i t  is n o t d ispu ted  th a t  the  
deceased m an came w ith in  the  class described 
b y  W illes , J . H e  came upon the  dock p ro p e rty  
and passed to  and fro m  the  vessel where he was 
engaged upon the  business w h ich  concerned 
b o th  the  dock com pany and h im se lf ; and he 
was e n tit le d , sub ject to  using reasonable care 
on h is p a r t,  to  expect th a t  the  dock com pany 
should use reasonable care to  p ro te c t h im  fro m  
an y  unusual danger kno w n  to  the  com pany 
and n o t know n  to  o r reasonably to  be expected 
b y  h im . I f  so, th e  questions o f fa c t w h ich  
arise o r m ay  arise are th ree , na m e ly : (1) 
W ere the  appe llan ts g u ilty  o f negligence o r 
w a n t o f reasonable care fo r  the  sa fe ty  o f the  
deceased ? (2) I f  so, was th e ir  negligence o r 
w a n t o f care the  cause o f his death  ? and
(3) W as there  an y  c o n tr ib u to ry  negligence o r 
w a n t o f reasonable care on h is p a r t  fo r  his own 
safe ty  ?

In  dea ling  w ith  the  f irs t  question i t  is im 
p o r ta n t to  bear in  m in d  the  exact na tu re  o f the  
appe llan ts ’ d u ty  to  the  deceased. I t  was n o t to  
g ive  h im  absolute p ro te c tio n  in  w ha teve r p a r t  
o f the  appe llan ts ’ premises he m ig h t be found , 
b u t o n ly  to  use reasonable care fo r  h is safe ty 
w h ile  he was upon th e ir  land  and ac tin g  in  
com pliance w ith  th e ir  in v ita t io n  ; and th is  
d u ty  m us t be lim ite d , as L o rd  Selborne po in ted  
o u t in  W alker and others v . M id la n d  R a ilw a y  
Company (sup.) a t  p . 490), to  those places to  
w h ich  he m ig h t reasonably be expected to  go in  
the  be lie f, reasonably en te rta ined , th a t  he was 
e n tit le d  o r in v ite d  to  do so. I f  th is  tes t is 
app lied , i t  appears to  me th a t  the re  was no 
breach o f d u ty  on the  p a r t  o f the  appe llan ts. 
The deceased was n o t in v ite d  o r e n tit le d  to  go 
to  th e  quayside o f the  W est F lo a t ; he had  no 
business there , and i t  was ne a rly  f i f t y  ya rds 
aw ay fro m  his p rope r rou te  to  and fro m  his 
ship. N o r cou ld  the  dock com pany be expected 
to  foresee th a t  he w o u ld  w ander so fa r  fro m  h is 
w ay, even in  a fog, and to  p rov ide  fo r h is safe ty 
in  so do ing. I f  i t  be the  fa c t th a t  he lo s t a ll 
sense o f  d ire c tio n  in  the  fog  and, m issing the  ra ils  
and lam ps w h ich  w o u ld  have gu ided h im  to  the  
bridge, and n o t seeing a n y  o f the  obstacles ly in g  
ab ou t the  area o f g round o r even the  stanchions 
on each side o f the  space fro m  w h ich  the  chain 
had heen rem oved, w a lked  s tra ig h t th rou gh
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th is  na rrow  open ing in to  the  dock, th is  was an 
e x tra o rd in a ry  m ischance w h ich  no one cou ld  be 
expected to  fo re te ll o r p ro v id e  fo r  ; and I  do 
n o t th in k  th a t  the  fa ilu re  o f the  com pany to  do 
so argues a n y  w a n t o f reasonable care on .th e ir  
p a rt.

I t  is said th a t  w h a teve r m ay  be the  case in  
o th e r dockyards, where the  docks are genera lly  
le f t  unfenced, the  fa c t th a t  in  th is  case the  area 
o ve r w h ich  the  deceased had to  pass was in  
fa c t p ro tec ted  b y  chains, makes a d ifference, 
an d  acco rd ing ly  th a t  he was e n tit le d  to  expect 
th a t  the  chains w ou ld  rem a in  up  ; and the  
“  tra p  ”  cases are re ferred to . In  m y  op in ion , 
th e  p r in c ip le  o f those decisions has no app lica 
t io n  to  th is  case. W hen  a person is in v ite d  
o r  licensed to  pass b y  a p a r tic u la r  w ay , and the 
landow ner w ith o u t w a rn in g  to  h im  does some
th in g  w h ich  makes i t  dangerous fo r  h im  to  use 
th a t  w ay, l ia b i l i t y  m ay no d o u b t be incu rred . 
B u t  th is  is because the  use o f the  p e rtn itte d  w ay 
its e lf  is subjected to  an un kno w n  and 
unexpected danger ; and where, as here, the 
danger zone is fa r  rem oved fro m  the  p e rm itte d  
w a y , the  same considerations do n o t ap p ly . 
T o  say th a t  a landow ner w ho pe rm its  an elem ent 
o f  danger to  e x is t in  a place to  w h ich  he ne ithe r 
in v ite s  n o r expects a person to  go the re by  sets 
a tra p  fo r  th a t  person, w o u ld  appear to  me to  be 
a  strange use o f language. In  Hardcastle  v . 
South Y orksh ire  R a ilw ay  and R ive r D u n  
Company (sup.), where a m an had  wandered 
fro m  a h igh w ay  and had fa lle n  in to  a reservo ir 
on  the  same la nd , the  c o u rt he ld  the  ow ner o f the 
la n d  n o t lia b le  ; and P o llo ck , C .B. made the 
fo llo w in g  observations, a t  p. 74 : “  W hen an 
excava tion  is made a d jo in in g  to  a p u b lic  w ay, 
so th a t  a person w a lk in g  upon i t  m ig h t, b y  
m ak ing  a false step, o r be ing affected w ith  
sudden giddiness, o r, in  the  case o f a horse o r 
carriage w ay, m ig h t, b y  the  sudden s ta rtin g  o f a 
horse, be th ro w n  in to  the  excava tion , i t  is 
reasonable th a t  the  person m ak ing  such excava
t io n  should be liab le  fo r  the  consequences ; 
b u t when the  exca va tio n  is made a t some d is
tance fro m  the  w ay, and the  person fa ll in g  in to  
i t  w o u ld  be a trespasser upon the  de fendan t’ s 
la nd  before he reached i t ,  the  case seems to  us 
to  be d iffe re n t. W e do n o t see where the  l ia b i l i t y  
is to  stop. A  m an g e ttin g  o ff a road  on a d a rk  
n ig h t and losing his w ay m ay  w ander to  any 
e x te n t, and i f  the  question be fo r  th e  ju r y  no 
one w o u ld  te ll w he the r he was liab le  fo r  the  
consequences o f his ac t upon  his ow n la nd  o r 
n o t.”  I t  is tru e  th a t  these observations had 
reference to  a p u b lic  w ay, b u t th e  reasoning 
appears to  me to  a p p ly  equa lly  to  a w a y  w h ich  
a person is in v ite d  o r p e rm itte d  to  use.

The resu lt is th a t,  in  m y  op in ion , no n e g li
gence on the  p a r t  o f the  com pany was proved  ; 
and i f  so, the  o th e r questions do n o t arise. B u t 
I  th in k  i t  r ig h t  to  add th a t,  even i f  negligence 
b y  the  com pany be assumed, I  do n o t consider 
i t  p roved  th a t  th e ir  negligence was th e  cause o f 
the  accident. N o  d o u b t i t  is a p robab le  surm ise 
th a t  the  deceased m an lo s t h is w a y  in  the  fog, 
an d  u n h a p p ily  m issing a ll the  signs w h ich  w o u ld  
have shown h im  his m is take , and e ith e r n o t

kno w in g  o f o r n o t rem em bering the  gap in  the 
chains, w a lked  s tra ig h t th ro u g h  i t  in to  the  dock. 
B u t  the  c o u rt does n o t deal w ith  surm ises b u t 
w ith  proofs ; and the  know n  facts are eq ua lly  
consistent w ith  the" v ie w  th a t,  kno w in g  th a t  he 
had le ft  the  line  o f ra ils  and lam ps and had go t 
on to  so ft g round , he fa ile d  to  take  reasonable 
pains to  regain a place o f sa fe ty  and so lo s t his 
life  b y  h is  ow n im prudence , o r w ith  the  v iew  
th a t  kno w in g  o f the  gap in  the  ehains (w h ich  he 
m us t have seen tw ice  a da y  a t least fo r  several 
days before the  accident), he pu rpose ly  passed 
th ro u g h  i t  in te n d in g  to  speak to  someone on the  
fe r ry  boats and s tum b led  in to  the  dock. O f 
course n e ith e r o f these hypotheses is proved , 
b u t  n e ith e r is excluded b y  the  evidence ; and i t  
is fo r  the  p la in t if f ,  w ho alleges th a t  loss has been 
caused b y  th e  de fendan t’s fa u lt ,  to  establish 
th a t  case beyond reasonable d o u b t. U p o n  th is  
p o in t W ake lin  v . London and South Western 
R a ilw ay  Company (sup.) is d ire c t ly  in  p o in t. In  
th a t  case a w id o w  sued a ra ilw a y  com pany under 
th e  F a ta l Acciden ts A c t  fo r  damages fo r  neg li
gence causing her husband ’s death  ; and  i t  was 
p roved  th a t  the  dead b o dy  o f the  m an was 
fou nd  on the  ra ilw a y  line  near a leve l crossing 
n o t guarded b y  a w a tchm an , and th a t  th e  m an 
had  been k il le d  a t n ig h t b y  a t ra in  w h ich  
carried  the  usual head lig h ts , b u t d id  n o t w h is tle  
o r o therw ise g ive  w a rn in g  o f its  approach. On 
these facts th is  House, a ff irm in g  the  C o u rt o f 
A ppea l, he ld  th a t,  assum ing (b u t w ith o u t 
decid ing) th a t  the re  was negligence on the  p a rt 
o f the  com pany, the re  was no evidence to  
connect the  negligence w ith  the  accident, and 
acco rd ing ly  th a t  the re  was no evidence to  go to  
the  ju ry .  L o rd  H a ls b u ry , L .C . s ta ted  the 
p r in c ip le  as fo llow s : “  I t  is in cum b en t upon  the 
p la in t if f  in  th is  case to  estab lish b y  p ro o f th a t 
her husband’s death  has been caused b y  some 
negligence o f the  defendants, some negligent 
ac t, o r  some neg ligent om ission, to  w h ic h  the 
in ju r y  com pla ined o f in  th is  case, the  death  o f 
th e  husband, is a ttr ib u ta b le . T h a t is the  fac t 
to  be proved . I f  th a t  fa c t is n o t p ro ved  the 
p la in t if f  fa ils , and i f  in  the  absence o f d irec t 
p ro o f the  circum stances w h ich  are established 
are equa lly  consistent w ith  the  a llega tion  o f the 
p la in t if f  as w ith  the  den ia l o f  th e  defendants, 
the  p la in t if f  fa ils , fo r  the  v e ry  s im ple reason 
th a t  the  p la in t if f  is bound to  estab lish the 
a ffirm a tiv e  o f the  p ro po s ition  : E i q u i a f f l r m a t  

non ei qu i negat incum b it p roba tio .”  S im ila r 
expressions are to  be fou nd  in  the  judgm ents  
o f the  C ourt o f A ppea l in  N o rm an  v . Great 
Western R a ilw ay  Company (sup.), and I  th in k  
th a t  th e y  a p p ly  w ith  g rea t force to  the 
present case.

I t  is im possib le n o t to  feel compassion fo r  the 
respondent in  her loss ; b u t  she has undertaken 
to  prove th a t  the  appe llan ts are responsible f ° r  
i t ,  and in  m y  o p in ion  she has fa ile d  to  do so- 
T h is  be ing so, I  am  com pelled to  h o ld  th a t  th is  
appeal should succeed, and  I  m ove y o u r  Lord- 
ships th a t  the  o rder o f the  C ourt o f A ppea l be 
set aside and the  o rder o f B ranson, J . restored . 
b u t  as the  respondent has been a g rea t sufferer> 
and in  v ie w  o f  the  differences o f o p in ion  in  the
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C ourt o f A ppea l and (as I  unde rs tand ) in  th is  
House, I  w o u ld  propose to  y o u r Lo rdsh ips th a t  
there should be no costs o f  the  proceedings in  
the  C ourt o f A ppea l o r in  th is  House.

L o rd ' Sh a w .— I  am  so e n tire ly  satisfied w ith  
the judgm en ts  pronounced in  th is  case by  
Bankes and W a rr in g to n , L .J J .  th a t  I  cou ld 
he w e ll con ten t to  ad op t these op in ions w ith 
ou t p resum ing to  add a n y th in g  the re to . In  
v iew , however, o f the  d ifference o f v ie w  in  y o u r 
Lo rdsh ips ’ House, I  m ay  be p e rm itte d  as b r ie fly  
as possible to  p u t  the  case in  m y  ow n w ay.

The ac tio n  is founded upon  negligence, and 
negligence m us t be p roved . I t  is raised b y  the  
w idow  o f a bo ile r-m aker, w ho m e t his death  in  
the circum stances described, and whose po s ition  
°n  the  dock-side was th a t  o f  an in v ite e . H e  was 
m the  service o f engineering con tracto rs  on 
hoard the  Steam ship C ity  o f Genoa, then  ly in g  
iu  the  E a s t F lo a t o f B irkenhead , one o f the  
uppe llan ts ’ docks. H e  had been fo r  some weeks 
engaged on th a t  jo b , and he had  the  r ig h t,  o f 
course, to  reach i t  fro m  B irkenhead , proceeding 
°v e r a p ro m o n to ry  in  the  fo rm  o f  a pa ra lle lo 
gram  w h ich  was surrounded on three sides b y  
Water.

The acc ident occurred d u rin g  his w o rk in g  
hours, w h ich  lasted t i l l  7.30 in  the  evening. 
H e le ft  the  sh ip  to  proceed to  a la tr in e , the  
W orkmen n o t be ing p e rm itte d  to  use the  la tr in e  
accom m odation on board . W h ile  so proceed- 
lng> he w e n t over the  dock-side and was 
drowned. H e  entered th e  shed and made his 
e x it fro m  the  door o f  th a t  fo r  f ive  o r s ix  yards 
hy the  a id  o f la m p -lig h t. H is  co rrect course 
was to  have sheered to  the  le f t  a t  an angle o f 
abou t seven ty-five  degrees. The n ig h t, how- 
ever, Was v e ry  d a rk  and there was a fog  so 
th ic k  as to  p re ven t one even seeing one’s ow n 
hand. Such lam ps as the re  were shed o n ly  lig h t  
t °  a d istance o f five  o r s ix  yards ; the  rest o f the  
P arra lle logram  was shrouded in  fog.

To approach the  question o f negligence i t  is 
necessary to  consider w h a t was th e  d u ty  o f the  
defendants, the  dock board , w ith  regard to  th a t 
Piece o f  g round . T h a t th e y  had a d u ty , and were 
P roperly  conscious o f th a t,  is, I  th in k ,  beyond 
Question. The three sides, in  so fa r  as these 
abu tted  on the  w a te r, were p ro tec ted  b y  posts 
W ith chains s lung between them . As the  
square was used in  p a r t  as a tho rough fa re  bo th  
lQr  pedestrian and  veh icu la r tra ffic , th is  pre- 
°au tio n  take n  b y  the  board  is n o t to  be wondered 

I  should n o t be prepared, however, w ith o u t 
U rther a rgum en t to  a ffirm  th a t  the  board  were 
°u n d  to  fence th a t  square. The open face o f 

u°cks in  such ne ighbourhoods is fa m ilia r  to  a ll 
^ h a b ita n ts . I t  m ay, o f course, be, th a t  a 
^fiuare o f th is  descrip tion , ha v in g  to  be crossed 

nd recrossed b y  m en w o rk in g  on ships under 
ePair in  a ll weathers and b y  da y  and n ig h t, 
Uvolved as a necessity th a t  p recau tion  w h ich  
uc board p ro p e rly  to o k . B u t,  as I  say, i t  is 

. ,'d necessary to  pronounce in  th is  case upon 
, t  in  th e  abstract.

t» Lhe case, however, th a t  comes before the  
°use is a d iffe re n t and v e ry  d is tin c t case, 

an ie ly , th a t  o f a square open on th ree sides to

[H. o f  L.

a w a te r danger and fenced the re from  as a 
m a tte r o f general p recau tion , b u t  ne g lige n tly  
le f t  unfenced in  circum stances o f extrem e and 
exceptiona l p e ril. I n  m y  op in ion , the  leav ing  o f  
a p a r t  o f the  fenc ing open was in  its e lf  the  
c rea tion  o f a danger o f a v e ry  serious k in d . In  
a d a rk  and foggy n ig h t a passenger across the  
square reaching th e  cha in  is b y  th a t  gu ided to  
the  p o in t o f sa fe ty  w hen he can cross the  b ridge. 
To rem ove the  gu idance and to  leave a gap 
th ro u g h  w h ich  the  passenger m ay  step on to  
and ove r the  dock-side in to  deep w a te r and be 
drow ned is a neg ligent om ission fo r  w h ich  the  
dock board  is responsible.

A  sa tis fa c to ry  fea tu re  o f th is  case is th a t  the  
appe llan ts seem th o ro u g h ly  to  have realised 
th a t  fa c t them selves. T h e ir  p rescrip tions b y  
reg u la tion  appear in  these proceedings. On th e  
sub ject o f keeping the  guard  chains in  o rd e r 
in te rrog a to rie s  addressed to  the  dock board  
are produced in  answer to  questions as to  w h a t 
precau tions are take n . The answer is as fo llow s, 
v iz . : “  There are no special p recautions taken  
b y  the  boa rd ’s offic ia ls in  foggy w eather beyond 
seeing, as fa r  as is reasonably possible, th a t  the  
gua rd  chains are a l l in  p o s itio n .”

I n  response to  a question  as to  w hethe r the re  
are a n y  regu la tions o r in s tru c tio n s  issued by  
the  appe llan ts in  reference to  the  p ro te c tio n  o f  
the  quay in  foggy w eather. The answer is i  
“  The guard, chains and  stanchions a t the  
N o r th  E a s t corner o f the  W est F lo a t on the  9 th  
Dec. la s t were under the  co n tro l o f the  p ie r 
m aster in  charge. There are no w r it te n  regu la
tions  de fin ing  whose d u ty  i t  is to  rem ove and 
replace guard  chains. I f  the  chains are rem oved 
b y  anyone i t  is his d u ty  to  replace them , o r to  
see th a t  th e y  are replaced. F u rth e r, the  offic ia ls 
o f the  H a rb o u r M aste r’s D e p a rtm e n t and the 
po lice have in s tru c tio n s  to  see, as fa r  as p ra c tic 
able, th a t  th e  guard  chains are in  po s ition  and 
to  replace an y  w h ich  happen to  be o u t o f 
po s itio n .”

Then the re  come ce rta in  entries w h ich  come 
near to  the  circum stances o f the  present case. 
A  c ircu la r fro m  the  H a rb o u r M aster, da ted the  
26 th  Jan . 1912 is p rin te d . I t  is as fo llow s :
“  G uard  chains.— The board  ha v in g  recen tly  
se ttled  a c la im  fo r  personal in ju rie s , etc., 
caused th ro u g h  th e  break ing  o f a guard  chain 
upon w h ich  a m an was s it t in g  and w h ich  had 
been t ie d  up te m p o ra r ily  w ith  a piece o f cord , I  
have to  d ire c t th a t  s t r ic t  a tte n tio n  be g iven to  
the  fo llo w in g  in s tru c tio n s  on the  sub ject o f 
guard  chains genera lly  : (1) The w o rk ing -dock- 
m an m us t exam ine d a ily  a ll gua rd  chains and 
a fte rw a rds  record in  th e  shed book p a rticu la rs  
o f an y  guard  chains broken  o r o therw ise o u t o f  
order. (2) In  the  even t o f guard  chains o r hooks 
be ing found  b roken , im m e d ia te ly  send w o rd  to  
the  fo rem an scu ttle r, w ho w il l  have repa irs  
effected w ith o u t de lay, and re p o rt the  m a tte r  
to  me in  due course.”

S t il l fu r th e r , and a lm ost d ire c tly  bearing  upon 
the issue o f the  present appeal, the re  is a copy 
o f the  head constable ’s o rder : “  I t  seems th a t  
the re  is some m isunders tand ing  ab ou t th e  d u ty  
o f the  po lice in  the  m a tte r  o f the  gua rd  chains
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a t the  docks. A lth o u g h  i t  is n o t th e ir  d u ty  to  go 
round  th e ir  beats fo r  the  purpose o f p u tt in g  
th e m  up , i t  c e rta in ly  is th e ir  d u ty  to  p u t  up  
an y  cha in  w h ich  th e y  m ay  f in d  dow n w ith o u t 
necessity when the re  is th e  least chance th a t  
its  be ing le f t  dow n is a source o f danger.”

I t  appears to  me to  be dem onstra ted b y  
these c ita tio n s  th a t  the  appe llan ts  ha v in g  p laced 
chains in  p o s itio n , were a live  to  the  p e r il o f 
n o t keeping the m  in  p o s itio n , and were anxious 
to  recognise as a m a tte r o f  d u ty  the  replace
m en t o f th e  chains w henever a p a rtic u la r p u r
pose o f rem ova l was ended, and to  a re p o rt o f 
accurate rep lacem ent be ing made and o f a ll 
be ing in  o rder. I  do n o t, acco rd ing ly , have any 
d if f ic u lty  in  f in d in g  th a t  a v io la t io n  o f these 
orders invo lves negligence, n o r is the re  any 
d o u b t in  th e  present case as to  such a v io la t io n  
ha v in g  occurred. One o f  th e  chains was re 
m oved, i t  was w rapped rou nd  the  a d jo in in g  
post, and k n o tte d  ; th e  gap thu s  le f t  was le ft  
fo r  days, th e  k n o tte d  cha in  beg inn ing to  ru s t. 
A l l  th a t  is  c le a rly  p roved  ; the  orders and p re 
cau tions on the  regu la tions and orders had  been 
v io la te d . I  th in k  th is  c le a rly  po in ts  to  n e g li
gence. I  th in k  th a t  A tk in ,  L .J . ,  w ho dissented, 
was r ig h t  when he said : “  W h e th e r o r no i t  is 
th e ir  d u ty  to  have some means o f p ro te c tio n , 
I  th in k  th a t  th e ir  legal d u ty  is a lte red  when 
once th e y  do ta ke  upon them selves th e  p o s itio n  
o f p ro te c tin g  th e  approach to  the  w a te r, because 
unde r those circum stances th e y  do a llo w  a 
person w ho know s the  p o s itio n  to  re ly  upon 
th a t  p ro te c tio n  be ing the re  in  the  circum stances 
in  w h ich  i t  ou gh t usu a lly  to  be the re .”  I n  m y  
o p in ion  these p ropos itions are sound in  law . 
T h is  induces me to  re fe r a t  th is  stage to  a 
no tab le  c ircum stance in  connection  w ith  the  
judgm en ts  o f th e  c o u rt below . B ranson , J ., 
and, I  also ga ther, A tk in ,  L .J . ,  are n o t 
satisfied th a t  P roc te r w a lked  th ro u g h  the 
gap re ferred to  and so m e t h is death . I  do n o t 
ga the r th a t  the re  is a n y  difference o f  op in ion  
am ong y o u r Lo rdsh ips  on th is  p o in t. H is  cap, 
and a fte rw a rds  h is  body , were fo u n d  in  the  
w a te r im m e d ia te ly  opposite  th e  gap. There is 
no suggestion th a t  he g o t to  the  dock-side b y  
an y  o th e r access o r th a t  the re  was an y  cu rre n t 
in  th e  w a te r w h ich  w o u ld  have m ade his body  
d r i f t  to  th e  p o in t where i t  was fou nd . O f 
course, i t  fo llow s, however, th a t  i f  a judge  holds 
i t  n o t to  be s u ffic ie n tly  p roved  th a t  the  deceased 
w e n t th ro u g h  th e  gap, th e  rest o f th e  case 
suggesting negligence is mere surplusage. I  
in c line  to  th e  o p in ion  th a t  i f  the  learned judges, 
to  w hom  I  have re ferred, had  been satis fied, as 
y o u r Lo rdsh ips  are, th e y  m ig h t n o t have come 
to  the  o p in ion  w h ich  th e y  reached, and in  an y  
even t i t  ig p re t ty  c lear th a t  B ranson , J . w ou ld  
n o t, as he d id , have stopped th e  case a t th e  end 
o f  the  p la in t if f ’s evidence. A n  ou ts ta nd ing  
fea tu re  o f the  case is the  precau tions dem anded 
even unde r the  rules o f the  dock fo r  seeing th a t  
th e  chains were up , b u t  i f  th e  learned judge  
was n o t satisfied th a t  th e  deceased passed 
where a cha in  was dow n, the n  fro m  th a t  p o in t 
o f  v ie w  he need have gone no fu r th e r .  The 
w hole o f  th is  case, u n fo rtu n a te ly , is  thus

sub ject to  th a t  ju d ic ia l m ischance. H a d  the  
case proceeded to  its  n a tu ra l te rm in a tio n  
and th e  dock a u th o ritie s  had been asked 
to  e xp la in  the  ru le , th e  necessity fo r  i t ,  th e  
h is to ry  o f the  absence o f chains w hen th e y  
should have been the re  and so on, no  d o u b t the  
p o s itio n  o f th is  gap w h ich  tu rn e d  i t  in to  a tra p  
m ig h t have been m ost com p le te ly  ve rified . A ll 
th a t  we have is th a t  th e  dock board  was 
scrupulous as to  ha v in g  th e  chains a lw ays up 
because o f one p rev ious acc ident w h ich  is p u t 
on record. H o w  m an y  m ore accidents there  
were caused b y  th e  co n d itio n  o f the  chains, we 
do n o t kno w , o r w h e the r the re  were an y . B u t 
the  whole o f th a t  e n q u iry  has been excluded 
m a in ly , tho ugh  n o t e n tire ly , because th e  judge 
w ho tr ie d  the  case saw no necessary connection 
between th e  gap and th e  death. In  these c ir 
cumstances I  in c lin e  to  th e  o p in ion  th a t  i t  w ou ld  
be a com ple te fa ilu re  o f th e  la w  to  reach a 
rem edy fo r  a w rong  o r to  ascerta in  w h e the r a 
w rong  was c o m m itte d  to  keep back th e  case 
fro m  fu l l  in v e s tig a tio n . A  lega l p rob lem  o f 
c o m p le x ity , how ever, rem ains, nam ely , th a t  
assum ing th a t  P ro c te r,- th e  deceased m an, was 
an in v ite e , d id  th e  d u ty  o f th e  board  ex tend  to  
th a t  p a r tic u la r  m an. B u t  a lth ou gh  keeping on 
to  th e  square he had proceeded in  th e  fog  and 
darkness o ff h is ro u te . W hen  he d id  so, i t  is 
urged, he lo s t the  s ta tus o f a person to  w hom  
the  dock board  owed a d u ty  and h is r ig h ts  were 
n o t those o f  an in v ite e , b u t a t the  m ost th a t  o f 
a bare licensee, i f  so m uch.

The refinem ents o f d is tin c tio n s  between these 
categories are no to rious  and one general ru le  as 
la id  dow n b y  Esher, M .R ., m ay  be said to  ap p ly  
to  b o th . I n  Thatcher v . Great Western R a ilw ay  
(sup.), L o rd  Esher pu ts  i t  thu s  : “  I f  a person 
was on th e  premises o f an o the r w ith  th a t  o th e r’s 
consent, the  la t te r  had a d u ty  to  take  reasonable 
care n o t to  a c t in  such a w a y  as to  cause per
sonal in ju r y  to  th e  fo rm e r.”  T h a t w ou ld  ap p ly  
to  b o th  categories. I n  Holmes v . The N orth - 
Eastern R a ilw a y  Company (sup.), th e  dis
c r im in a tio n  between th e  po s itio n  o f a licensee 
fro m  a person present on ce rta in  prem ises to  
w hom  the  occupant has a d u ty  to  ta ke  care, is 
thu s  expressed b y  Cleasby, B . : “  as soon as you 
in tro du ce  th e  elem ent o f business, w h ich  has its  
exigencies and its  necessities, a ll idea o f mere 
vo lun ta riness vanishes.”  A n d  so in  S m ith  v . 
The London and St. K a th a rin e  Docks Company 
(sup.), the  com pany was he ld  liab le , th e y  being 
the  owners o f  the  docks, w ho p ro v id e d  access to  
vessels b y  means o f gangways over. T o  quote 
B o v ill,  C .J. : “  The gangw ay be ing placed there 
as th e  means o f  access to  a l l persons hav ing  
business on board  the  sh ip , i t  am ounts to  an 
in v ita t io n  to  persons h a v in g  business on board 
the  sh ip  to  go upon  i t . ”

In  m y  op in ion  (1) the  appe llan ts  were bound to  
p ro v id e  a reasonably safe access and  e x it  across 
the  square o f la nd  in  question  fo r  w orkm en 
em ployed a t th e  docks. (2) The w o rkm en  so 
em ployed were e n tit le d  to  consider th e  square 
fenced b y  posts and sw ing chains and m a y  be 
take n  to  have kno w n  o r p ro p e rly  assumed th a t 
th is  was so ; and (3) The rem ova l o f th e  chains
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co n s titu te d  a t ra p  in to  w h ich , u n fo rtu n a te ly , 
th e  deceased was led  and so m e t h is death.

I t  is now  necessary to  see e x a c tly  w h a t the  
deceased d id . H a v in g  emerged fro m  the  shed 
a d jo in in g  the  sh ip  where he was w o rk in g , he 
advanced a few  paces b y  the  l ig h t  o f a la m p  and 
the n  sheered to  th e  le ft .  A l l  th is  was r ig h t,  b u t 
instead o f  sheering a t an angle o f 75 degrees and 
w a lk in g  on a d m itt in g  no im p e d im e n t and  being 
safe, he sheered o n ly  a t an  angle o f  45 degrees 
and w a lked  on and m e t no im p e d im e n t and was 
drow ned. B ranson , J . th in k s  th a t  : “  N ow
th a t  shows th a t  a ll the  surround ings and  the  
approaches to  th is  place where the  cha in  was 
dow n were, one m ig h t  say, a lm ost com p le te ly  
guarded b y  th e  ob s tru c tion s  w h ich  were j iu t  
there . The open ing w h ich  was le ft  was a sm all 
°ne , and, so fa r  as the  evidence goes, there is no 
evidence to  show th a t  those persons w ho had 
the  a u th o r i ty  o f the  board  on the  spo t had an y  
reason to  expect th a t  a n ybo dy  w o u ld  come along 
b lun de ring  in  am ong those dum ps o f  m a te ria l in  
such a w a y  as to  cause the  chains be ing dow n to  
con s titu te  an y  r is k  th a t  an ybo dy  w o u ld  come 
to  m isch ie f.”

T h is  in  no w a y  represents th e  tru e  sta te  o f 
m a tte rs  w ith  regard  to  the  uncha ined gap. I t  
appears c le a rly  fro m  th e  evidence, to  use the  
|anguage em ployed b y  the  w itness F o rs y th  : 
" Y o u  cou ld  w a lk  s tra ig h t fro m  H a ll Shed to  
where the  b o dy  was fou nd  w ith o u t m ee ting  an y  
m cum brance w h a te ve r.”  H a d  th e  cha in  been 
° n  he w o u ld  n o t have been d row ned ; he w ou ld  
have been gu ided to  sa fe ty. H e  was n o t g u ilty  
° f  c o n tr ib u to ry  negligence ; th a t  is n o t sug
gested. The a m b it, acco rd ing ly , in  m y  op in ion , 
° f  the  re s p o n s ib ility  in  such cases extends on 
the  p a r t  o f th e  dock com m ission to  a ll inv itees 
le g it im a te ly  on th e  g round  : “ as soon as you  
in tro du ce  the  e lem ent o f business w h ich  has a ll 
Jts exigencies and necessities.”  The rou te  fro m  
the ship, a ll on dock g round , in  th is  case seems 
to  be e n tire ly  th e  opposite  o f th a t  p u t  b y  
Bowen, L .J .  in  Thomas v . Quarterm aine (sup.), 
at  p. 697 : “  where th e  danger is one in c id e n t to  
a p e rfe c tly  la w fu l use o f h is ow n premises, 
ne ithe r c o n tra ry  to  s ta tu te  n o r com m on law , 
where th e  danger is v is ib le  and the  r is k  appre- 
Clated, and where th e  in ju re d  person, kno w in g  
and ap p re c ia tin g  b o th  r is k  and  danger, v o lu n 
ta r i ly  encounters th e m , the re  is , in  the  absence 
° t  fu r th e r  acts o f om ission o r com m ission, no 
evidence o f negligence on the  p a r t  o f the  
0ccup ie r a t a l l. ”  The circum stances o f the  
Present case are th a t  the  danger was n o t v is ib le  ; 
th a t the  r is k  was n o t apprecia ted ; th a t  the  
m ju red  person d id  n o t kn o w  o r apprec ia te  
e ithe r and d id  n o t v o lu n ta r ily  encounter e ith e r ; 
h a t the re  was no absence o f  a c t o f  om ission, 

bu t  th a t  on the  c o n tra ry  i t  was a fu r th e r  a c t o f 
"m iss ion , the  p e rm it t in g  the  cha in  to  rem a in  
rem oved, th a t  co n s titu te d  the  negligence and 
P rised  the  death.

I  canno t re fra in , in  connection  w ith  the  
general do c trine  o f l ia b i l i t y  in v o lv e d  in  such a 
case as the  present, fro m  show ing how  fa r  the  
a w  }las gone, even in  regard to  bare licensees. 
n Gallagher v . H um phrey  (sup.), C ockbum ,
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C .J., says : “  A  person w ho m ere ly  gives pe r
m ission to  pass and repass a long  h is close is 
n o t bound to  do m ore th a n  a llo w  th e  en jo ym en t 
o f such perm issive r ig h t  unde r the  circum stances 
in  w h ich  the  w a y  exists ; th a t  he.is n o t bound, 
fo r  instance, i f  the  w ay passes a long the  side 
o f a dangerous d itc h  o r a long the  edge o f  a 
precip ice, to  fence o ff the  d itc h  o r precip ice. 
The grantee m ust use the  perm ission as the  
th in g  ex is ts . I t  is a d iffe re n t question , ho w 
ever, where negligence on the  p a r t  o f the  
person g ra n tin g  the  perm ission is superadded. 
I t  canno t be th a t,  h a v in g  g ran ted  perm ission to  
use a w a y  sub ject to  e x is tin g  dangers, he is to  
be a llow ed to  do a n y  fu r th e r  a c t to  endanger 
the  sa fe ty  o f th e  person us ing the  w ay. The 
p la in t if f  to o k  th e  perm ission to  use the  w a y  
sub ject to  a ce rta in  a m o un t o f r is k  and danger ; 
b u t the  case assumes a d iffe re n t aspect w hen the  
negligence o f the  de fendan t— fo r  the  negligence 
o f his servants is h is— is added to  th a t  r is k  and 
danger.”  The la tte r  p o rtio n  o f th is  passage, 
w h ich  m a y  be he ld  as a p p ly in g  n o t o n ly  to  
inv itees  b u t  even to  licensees, seems c le a rly  
to  p o in t to  l ia b i l i t y  in  such a case as the  
present.

T h is  a u th o r ity ,  coupled w ith  In d e rm a u r  v . 
Dames (sup.), and num erous o th e r a u th o ritie s  
( th e ir  num ber in  th is  b ranch  o f th e  la w  is leg ion) 
appear to  me a m p ly  to  con firm  th e  ju d g m e n t 
o f the  m a jo r ity  learned judges o f the  C ourt 
o f  A ppea l. I  canno t d o u b t th a t  a n y  o th e r 
decision w i l l  be accom panied w ith  p ra c tic a l 
danger in  resu lts , and I  h ig h ly  deprecate w h a t, 
in  m y  hum b le  op in ion , w o u ld  be the  m ischance 
to  w h ich  I  have re ferred, in  w h ich  the  learned 
judge, ha v in g  stopped the  case and g iven  a 
decision, had in  an im p o rta n t e lem ent in  
dec id ing on such a course, take n  a m is taken  
v ie w  o f one o f the  fun dam e n ta l facts o f the  
case. In  m y  v ie w  th a t  m ischance should 
be rec tifie d , and the  case shou ld  be fu l ly  
tr ie d .

L o rd  Su m n e r .— I t  is com m on g round  th a t  
the  deceased, w h ile  a t w o rk  on the  C ity  o f 
Genoa, was an “  in v ite e  ”  o f the  dock board , fo r, 
as undertakers , the  board  desires and  is bound 
to  a d m it ships to  the  docks, and th a t  invo lves  
the  adm ission also o f persons, w hom  the  sh ip 
owners o r th e ir  con trac to rs  engage to  w o rk  upon 
the  ships. I t  is also com m on g round  th a t  the  
expression “  w h ile  a t w o rk  ”  in vo lves  a ce rta in  
m a rg in  and includes go ing to  and  com ing fro m  
the  sh ip  fo r  the  purposes o f  the  em p loym en t, 
and also go ing to  and com ing fro m  the  la tr ine s , 
p ro v id ed  b y  the  board  fo r  such persons. T h is  
is com m on sense and, n o t h a v in g  been in  d is 
pu te , calls fo r  no fu r th e r  com m ent. I t  m ay  be, 
however, th a t  the  use o f the  p u b lic  h ig h w a y , 
w h ich  crosses the  dock p ro p e rty , is no p a r t  o f 
th is  in v ita t io n ,  b u t th a t  th e  w o rkm an , even 
when using i t  fo r  the  purposes above m entioned 
does so m ere ly  as one o f the  p u b lic . The p o in t 
need n o t be decided.

I  th in k  th e  v e ry  idea o f an in v ita t io n  to  come 
upon the bo a rd ’s prem ises, considering th e ir  
cha racte r and e x te n t, connotes some loca l l im it  
w ith in  them . A  free range ove r the  whole

S
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estate is n o t g iven  to  eve ry  in v ite d  w o rkm an . 
T he  respondent, recognis ing th is , suggested 
tw o  fo rm s o f  lim ita tio n -— the  firs t,  th a t  th e  line  
o f  th e  stanchions and chains fo rm ed  th a t  l i m i t ; 
th e  second, th a t  the  l im i t  va rie d  accord ing as 
th e  d a y  was c lear o r foggy. As to  th e  f ir^ t ,  
the re  is no evidence th a t  the  stanchions and 
chains were p u t  up  w ith  an y  such purpose and, 
as a fa c t, I  am  sure th e y  were n o t. As to  the  
second, i t  am oun ts  to  th is , th a t  a m an, w ho can 
see where he is go ing, en joys th e  r ig h ts  o f an 
in v ite e  w ith in  m odest boundaries ; b u t  a m an, 
w ho canno t, carries the m  w ith  h im  as fa r  as the  
l im its  o f  h is ac tu a l e rro r. B o th  suggestions are 
ingenious, b u t  th e y  are suggestions ad hoc. 
There  is no decision to  sup po rt them . The 
observations o f  N e v ille , J . in  The Carshalton 
U rban D is tr ic t C ouncil v . Burrage (sup .), are 
the  nearest th a t  I  can fin d , b u t th e y  are d irec ted  
to  sect. 30 o f the  P u b lic  H e a lth  A c ts  A m en d 
m e n t A c t  1907, w h ile , in  general, w h a t is said 
in  th e  Hardcastle  case (4 H .  &  N ., a t p . 74) is 
m uch  to  th e  c o n tra ry .

The lead ing  d is tin c t io n  between an in v ite e  
and  a licensee is th a t,  in  th e  case o f th e  fo rm er, 
in v ito r  and in v ite e  have a com m on in te res t, 
w h ile , in  th e  la tte r ,  licensor and licensee have 
none. The com m on in te res t here is th a t  ships 
in  the  docks should, w hen necessary, be able to  
em p lo y  bo ile rm akers  on board  o f them . In  the  
o th e r case, th e  licensee has an in d iv id u a l 
in te re s t in  be ing a llow ed to  pass, w h ile  the  
licensor, th e  leave be ing g ra tu ito u s , has no 
in te re s t in  th e  m a tte r a t a ll, so long as the  
licensee does n o t ge t in to  tro u b le  o r in to  m is 
ch ie f. I  canno t see w h a t com m on in te res t 
between the  board  and th e  deceased is in vo lve d  
in  h is e x p a tia tin g  a t w i l l  ove r the  open g round 
between the  E as t and W est F loa ts . H e  was 
indeed a t l ib e r ty  to  cross i t  to  Gee’s D in in g  
R oom , b u t we kn o w  th a t  he was n o t go ing 
the re  and never d id  go there . The com m on 
in te re s t in vo lve d  in  his be ing able to  do his w o rk  
in  c o m fo rt extended to  his v is it in g  the  la tr in e , 
b u t  he was n o t v is it in g  th e  la tr in e  on th is  
occasion, th o u g h  he was p ro b a b ly  t r y in g  to  do 
so. H e  was a c tu a lly  go ing where he had  no 
business to  go a t th e  t im e  o f the  accident, tho ugh  
his m is take  was a like  in no cen t and accidenta l. 
H o w  can a w o rkm a n  extend  the  bo a rd ’s l ia 
b ilit ie s , in d ica te d  b y  th is  te rm  “  in v ita t io n , ”  
b y  m ak in g  a m is take  o f  h is ow n and g e ttin g  lo s t 
in  a fog  ? W h a t legal reason can the re  be fo r  
th e  bo a rd ’s in v it in g  h im  to  go somewhere in  a 
fog  where he does n o t w a n t to  go a t a ll, and 
w o u ld  c e rta in ly  n o t be in v ite d  to  go in  clear 
w eather, and where, m oreover, the  board  has 
no in te re s t o r desire to  in v ite  h im  a t an y  tim e  ? 
There  is none : th e  suggestion is a mere im 
pulse o f com passion.

There is no question  here o f  nuisance to  a 
h ig h w a y  o r o f  *. specific o b lig a tio n , general o r 
p a rtic u la r, to  erect and m a in ta in  fences. The 
place, where th e  deceased’s b o dy  was fou nd , 
was in  no sense a d jo in in g  th e  h igh w ay . N o  
s ta tu to ry  o b lig a tio n  to  erect o r  m a in ta in  the  
stanchions and chains was re ferred to , and th e y  
m a y  have been erected fo r  m a n y  o th e r p u r 
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poses th a n  th a t  o f p re ve n tin g  people fro m  
fa ll in g  in to  th e  w a te r in  the  d a rk  : (see th e  
e laborate su rvey  o f the  cases b y  F a rw e ll, L .J . ,  
in  Latham  v . R icha rd  Johnson and Nephew  
L im ite d  (sup.).

I f  the n , th e  deceased’s p o s itio n  was a t  best 
th a t  o f a licensee, w h a t d u ty  d id  the  board  owe 
to  h im  ? W h a t is charged aga inst th e  boa rd  is  
a pure  a c t o f om ission, nam ely , an  om ission to  
p u t  up  the  cha in . W h a t th e  p la in t if f  m us t show 
is a d u ty  tow a rds  he r la te  husband to  p u t  i t  u p  
o r keep i t  up  and  an in ju r y  to  h im  caused by  
the  om ission. T o  say th a t  th e  board  p ro v id ed  
chains and  m ade regu la tions, under w h ich  th is  
cha in  ou gh t to  have been p u t  up , and o m itte d  
to  have i t  replaced, in  circum stances in v o lv in g  
danger to  th e  deceased, cons titu tes  no cause o f  
ac tio n  b y  E ng lish  la w , unless a d u ty  to  the  
deceased can be made o u t upon  grounds o f la w , 
and n o t a mere fa ilu re  to  do w h a t w o u ld  have 
m ade th in g s  safer i f  done.

A  licensee takes prem ises, w h ich  he is m ere ly  
p e rm itte d  to  enter, ju s t  as he finds the m . T he  
one exception  to  th is  is th a t,  as i t  is p u t  s h o rtly , 
th e  occup ier m u s t n o t la y  a tra p  fo r  h im  o r 
expose h im  to  danger n o t obvious n o t to  be 
expected the re  unde r th e  circum stances. I f  
the  danger is obvious, the  licensee m u s t lo o k  
o u t fo r  h im se lf : i f  i t  is one to  be expected, he 
m us t expect i t  and take  his ow n p recau tions ; 
i f  he w i l l  w a lk  b lin d fo ld , he w a lks  a t his p e r il,  
even tho ugh  he is b lin d fo ld e d  b y  th e  ac tio n  o f  
the  elem ents. As usual in  cases o f du ties  o f  
care, the  reasonable m an is the  s tandard  on 
b o th  sides. The licensor m us t a c t w ith  reason
able d iligence to  p re ve n t his premises fro m  
m is lead ing o r en tra p p in g  a licensee, w ho on h is  
side uses reasonable ju d g m e n t and conduct 
unde r c ircum stances th a t  can be reasonably 
foreseen. The licensee is to  take  reasonable care 
o f h im se lf and canno t ca ll a th in g  a tra p , the  
existence o f w h ich  a reasonable m an w o u ld  have 
expected o r suspected, so as to  gua rd  h im s e lf 
fro m  fa ll in g  in to  i t .

W h a t were th e  facts ? The deceased was a 
sober, experienced w o rkm an  in  the  p rim e  o f  
life , n o t shown to  have been unobservan t o r  
la ck in g  in  self-possession. H e  was an in 
h a b ita n t o f B irkenhead co n s ta n tly  em ployed 
w ith in  the  area o f the  docks, and he had 
a c tu a lly  been in  regu la r em p lo ym e n t on the  
C ity  o f Genoa fo r  the  prev ious fo r tn ig h t .  On 
le a v in g  th e  shed to  go, as he said, to  the 
la tr in e , he fou nd  h im se lf in  a dense fog 
a fte r  d a rk . A  fog I  take  to  be the  ty p ic a l case 
o f a fo r tu ito u s  b u t  expected hazard , in  w h ich  
everyone m us t, and  knows th a t  he m ust, w a lk  
w a r ily .

E spe c ia lly  is th is  so when, as th e  m an knew , 
the  w a te r o f the  dock la y  w ith in  fro m  100f t .  
to  300 ft. on th ree  sides o f h im . A s h is fe llow - 
w o rkm en  say, yo u  m us t th e n  be v e ry  care fu l ; 
as th e y  say also, th e  w a y  to  the  bridge , fo r 
w h ich  he had  to  m ake, cou ld  be fou nd  by 
n o tin g  the  ru n  o f th e  ra il-fray  lines underfoo t, 
the  cha rac te r o f  the  pa v in g  and the  sound 
made b y  foo tsteps upon  i t .  W ith in  3 0 ft. or 
4 0 ft. o f  th e  shed door th e  deceased m us t have
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crossed e igh t, i f  n o t tw e lve  'ra ils , b u t, instead 
o f fo llo w in g  the  line  o f them , he crossed the  
special p a v in g  o f th e  ra ilro a d  tracks  and  the  
m arg ina l pa v in g  beyond and  g o t on to  rough 
macadam ised g round . H e  m us t also have go t 
aw ay fro m  the  lam ps, w h ich , i f  he had fo llow ed 
the ra ils , w o u ld  a t sho rt in te rv a ls  have become 
v is ib le . I t  seems to  me th a t  a reasonable m an, 
so c ircum stanced, cou ld  n o t have fa ile d  to  
know , before he had  g o t h a lfw a y  to  the  W est 
F lo a t, th a t  he was lo s t in  the  near ne ighbourhood 
o f deep w a te r.

In  these circum stances w h a t d id  i t  behove 
h im  to  do as a reasonable m an, and b y  w h a t 
reasonable course on his p a r t  is the  board  
e n tit le d  to  have th e  measure o f its  d u ty  fixe d  ? 
T h is  is n o t a question o f cha rg ing  th e  deceased 
pe rsona lly  w ith  c o n tr ib u to ry  negligence. The 
question is, W h a t was to  be expected in  such 
circum stances b y  th e  deceased on the  one 
hand and b y  the  D o ck  B oa rd  on the  o th e r ?

I t  behoved the  deceased a t  once to  take  
s tock o f  h is po s itio n . I  say n o th in g  o f the  
P oss ib ility  o f ca llin g  o u t to  f in d  o u t the  
d ire c tio n  o f persons on the  roa dw ay o r o f t ry in g  
back to  s tr ik e  th e  ra ils , w h ich  he had  so 
recen tly  le ft .  I  th in k  th a t  he should have said 
to  h im s e lf th a t  the  quays, w h ic h  were steep-to 
and  had  deep w a te r aga inst them , were a 
Pressing danger to  a m an w ho cou ld  n o t see 
where th e y  were. T ru e  the re  were th e  posts 
and  chains, b u t  he m us t have kno w n , as his 
mates knew , th a t  th e y  were o ften  le t  down, 
and  indeed are m ade detachable fo r  th a t  v e ry  
Purpose, and  th a t,  ha v in g  been le t dow n b y  
stevedores and others n o t in  th e  boa rd ’s 
em p loym en t, as w e ll as, th o u g h  less fre q u e n tly , 
by  the  boa rd ’s ow n servants, i t  is  in  the  
o rd in a ry  course o f hum an  n a tu re  th a t  th e y  
should o ften  be le f t  as th e y  lie  and n o t be 
replaced, u n t i l  one o f the  bo a rd ’s servants 
finds tim e  to  p u t  th e m  up again. A s W ille s , J . 
observes, a t ra p  means som eth ing lik e  a fra u d . 
N ow , tho ugh  the  board  m a y  have represented 
th a t  w hen th e  chains were take n  dow n th e y  
Would be replaced as soon as possible, i t  never 
represented b y  w o rd  o r deed th a t  the  chains 
Would n o t be dow n a t  an y  t im e  o r a t a ll, o r 
fh a t  th e y  a c tu a lly  were in  po s itio n  a t th e  tim e  
m  question . I t  is n o t to  th e  p o in t to  say th a t  
th e  deceased had  a r ig h t  unde r the  regu la tions 
( i f  indeed he knew  a n y th in g  a b o u t the m ) to  
c°n te n d  th a t  the  chains ough t to  be replaced a t 
once, fo r  a licensee canno t be heard to  say th a t  
*m ac tu a l danger, o f w h ich  he know s, is a 
danger th a t  is concealed fro m  h im  because i t  
mdses fro m  som ebody’s neglect o f h is d u ty . 
O m nia prcesum untur r ite  esse acta has no 
aP p lica tion  here. N e ith e r is th is  a case o f a 
Person w ho has an absolute r ig h t  o f user 
peeking h is  rem edy fo r  the  in fr in g e m e n t o f  i t  
by ano the r w ho has neglected to  observe his 
d u ty  n o t to  in fr in g e . I f  the  gap m ay  p ro b a b ly  
be the re  and the  w anderer know s i t ,  the  know - 
iedge is none th e  less know ledge, because there  
ou gh t n o t to  be a n y  gap a t a ll.  O n the  o th e r 
band th e  p o s s ib ility  th a t  a m an cou ld  fo r tu i
to u s ly  m ake his w a y  th ro u g h  such an en tang le
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m e n t o f  obs truc tions  w ith o u t be ing b ro u g h t 
up  b y  the  fu lle s t w a rn in g , seems to  me so 
rem ote a con tingency th a t  I  m uch d o u b t 
i f  a n y  p ra c tic a l m an o f w h a teve r class 
w o u ld  have expected the  bo a rd ’s servants to  
be on th e ir  guard  aga inst i t  i f  the  accident 
w h ich  resu lted  in  th is  case had  n o t been a 
fa ta l one.

Concealed dangers, as th e  te rm  shows, are 
re la tive  to  the  know ledge and the  ca p a c ity  o f 
th e  person w ho suffers b y  them , and in  th is  
m a tte r  he m u s t use his know ledge and  his good 
sense reasonably and m us t a c t acco rd ing ly  
(see per L o rd  A tk in s o n  in  Cooke v . M id la n d  
and Great Western R a ilw a y  Com pany (sup.) ; 
(1909) A . C., a t p . 238). W h a t m us t th e  
deceased be ta ke n  to  have kn o w n  ? H e  was 
no ch ild . H e  knew  th a t  the  fog  p reven ted  
h im  fro m  using the  sense o f  s ig h t fo r  his 
p ro te c tio n . F ro m  his senses o f fee ling  and o f 
hearing  he had the  means o f kno w in g  th a t  he 
had g o t beyond the  road to  th e  b ridge. H e  
knew  th a t  the  chains were his o n ly  p ro te c tio n  
fro m  th e  w a te r, tow a rds  w h ich  he m ig h t q u ite  
p ro b a b ly  be go ing, and he knew  th a t  th e y  were 
som etim es p ro p e rly  p u t  dow n and  som etim es 
were le f t  dow n , th o u g h  im p ro p e rly . I f  he d id  
n o t kn o w  w h a t w o rk  was go ing on a t the  quay  
and th e  W est F lo a t, he knew  th a t  chains m ig h t 
be dow n in  connection  w ith  a n y  ships th a t  
m ig h t be ly in g  the re  : i f  he d id , he knew  th a t  
th e y  m ig h t be dow n in  connection  w ith  the  
co n s tru c tio n  w o rk  th a t  was a c tu a lly  go ing on, 
as indeed p roved  to  be the  case. I f ,  kno w in g  
th e  r is k , he elected to  go on and  chance i t ,  
volenti non J it in ju r ia .  H e  m ig h t have elected 
to  t r y  back. I t  is said th a t  th e  effect o f fog  is 
so be w ilde ring  th a t  one loses a ll sense o f 
d ire c tio n . I  ra th e r th in k  th a t  varies a good 
deal w ith  the  m an , the  fog , and th e  n a tu re  o f 
the  g round , b u t  le t  i t  be so ; he m ig h t s t i l l  have 
advanced step b y  step, fee ling  the  g ro un d  
before h im  w ith  h is fo o t before c o m m itt in g  
h im s e lf beyond the  pow er o f reca ll. The 
g ro un d  near the  line  o f chains was lit te re d  w ith  
m ate ria ls  o f va rious k in ds , and, i f  we are to  
in fe r w h a t is p robab le  fro m  evidence o f w h a t is 
ce rta in , we o u g h t to  in fe r th a t  th e  deceased 
m ore p ro b a b ly  s tru c k  upon  some o f these 
obs truc tions  th a n  th a t  he som ehow cleared 
th e m  a ll, and, i f  he d id  so, he o u g h t reasonably 
to  have in fe rred  e ith e r th a t  he was g e ttin g  near 
the  lin e  o f chains, supposing th a t  he knew  
w h a t w o rk  was go ing on, o r, supposing th a t  he 
d id  n o t, th e n  th a t  he had g o t on to  g round  in  a 
co n d itio n  w h o lly  unusua l and  strange, and had 
b e tte r s it  dow n and w a it  o r shou t fo r  d ire c tio n  
th a n  go s tr id in g  on, con fide n t th a t,  w herever 
he was and w herever he w en t, the re  w o u ld  be 
a cha in  in  po s itio n  to  keep h im  safe.

E v idence was g iven  to  show th a t  th is  cha in  
had been dow n fo r  some days. T h is  ra th e r goes 
to  increase th e  p ro b a b il ity  th a t  a p ru d e n t 
w o rkm an  w o u ld  n o t re ly  on a cha in  a lw ays 
rem a in ing  in  p o s itio n  o r a lw ays be ing p ro m p tly  
replaced, b u t, fo r  the  rest, I  th in k  i t  is irre le v a n t 
unde r th e  c ircum stances o f th is  case. I f  the  
board  is liab le , i t  is lia b le  because the  cha in
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was n o t u p  a t the  t im e  w hen the  deceased 
approached th e  edge o f the  quay. The board  
is none the  m ore liab le  to  h is w id o w  because the 
cha in  was n o t up  w hen he was n o t the re , and 
none the  m ore, w he the r the  om ission to  p u t  i t  
up  was long  o r sho rt.

M y  conclusion is th a t  the re  was no tra p , 
because in  th e  deceased’s place a reasonable 
m an w o u ld  have kno w n  th a t,  such as i t  was, the  
danger was one to  be reckoned w ith .  T h a t the  
odds were aga inst th e  deceased’s h i t t in g  o ff the  
precise gap in  th e  lin e  o f chains no m ore helps 
th e  respondent th a n  i t  does the  appe llan ts. 
T he  danger was one o f  w h ich  a reasonable m an 
had exp ec ta tio n  o r no tice  su ffic ien t to  have 
enabled h im  to  a v o id  a n y  e v il consequences 
a ris ing  fro m  i t .  I  do n o t th in k  i t  necessary to  
go th ro u g h  th e  cases, fo r  the  p r in c ip le  in v o lv e d  
is fa m il ia r  and o n ly  the  a p p lic a tio n  is con ten
tiou s , b u t I  th in k  L o rd  Selborne’ s reasoning in  
W alker's  case (sup.) s tro n g ly  supports  the  above 
conclusions. I  w o u ld  lik e  to  add th a t,  i f  I  
have n o t d w e lt on the  m e lancho ly  circum stances 
o f th is  acc ident, i t  is n o t th a t  I  am  n o t s incere ly  
s o rry  fo r  the  w id o w  o r th a t  I  m ean in  an y  w a y  to  
b lam e the  deceased, b u t  m e re ly  th a t,  in  a ques
t io n  o f  law , w h ich  is n o t w ith o u t its  d ifficu ltie s , 
I  o n ly  f in d  m y s e lf em barrassed b y  considera
tion s  d istressing in  them selves, w h ich  eve ry  
la w y e r know s to  be lo g ic a lly  irre le v a n t.

B ranson , J . was n o t satisfied th a t  th e  deceased 
m e t his dea th  because th e  cha in  was down. 
W e need n o t consider w h e the r th is  conclusion 
shou ld  be le f t  u n d is tu rbed . I  agree th a t  the  ques
t io n  is open to  rev iew , n o r should I  go fu r th e r  
th a n  to  say th a t,  i f  th e  learned t r ia l  judge 
declared th a t  th e  p la in t if f ’s evidence d id  n o t 
sa tis fy  h im  o f a conclusion essential to  be proved 
b y  th e  p la in t if f ,  I  should g ive  earnest considera
t io n  to  his d o u b t before ad o p tin g  an opposite 
conclusion. I  th in k ,  however, th a t  in  ju s tice  
to  h im  i t  is w o rth  w h ile  to  reca ll how  l i t t le  we 
A c tu a lly  kn o w  in  th is  case, as d is tingu ished  
fro m  w h a t we m ay  con jectu re . The deceased 
to ld  tw o  m en th a t  he was go ing to  the  la tr in e  ; 
w h y  he d id  so I  canno t im ag ine, since i t  was 
none o f th e ir  business. H e  was lo s t in  the  fog, 
and was n o t seen a liv e  again. W h e th e r he 
had an y  fu r th e r  purpose ; w h e the r he re lieved 
h im s e lf in  th e  darkness on fin d in g  th a t  he had 
m issed his w a y , and the n  w e n t on fo r  some 
u n kno w n , th o u g h  n o t im possib le , reason o f his 
ow n ; w h e the r he passed th ro u g h  th e  gap 
unconscious o f be ing in  th e  line  o f the  chains a t 
a ll, o r  was near enough to  e ith e r s tanch ion  to  
kn o w  where he had g o t to , b u t proceeded, 
th in k in g  th a t  he had  now  g o t h is bearings 
again ; w h e the r he fe ll in to  th e  w a te r in  t ry in g  
to  fo llo w  th e  line  o f s tone-pav ing  a long the  
q u ay  edge, o r because he had no idea how  near 
the  w a te r was ; w h e the r he ever caugh t s igh t 
o f e ith e r o f  the  lam ps, w h ich  w o u ld  lie  near his 
rou te , i f  he w e n t s tra ig h t fro m  the  shed door to  
th e  quay— these and m a n y  o th e r such th in gs  
are beyond ou r know ledge. I  d o u b t i f  one v iew  
o f  a n y  one o f the m  is re a lly  m ore p robab le  th a n  
ano the r. I t  is n o t a case o f  the  acc iden t speak
in g  fo r  its e lf. The chains are a b o u t 1 2 ft. fro m

th e  w a te r’s edge. The gap in  the  chains and 
fa l l  in to  the  w a te r, a t  least 12 ft.— fo u r o r five  
strides— beyond i t ,  have to  be casua lly  con
nected b y  ju s t  in ference fro m  th e  p la in t if f ’s 
evidence, and, fo r  m y  p a r t,  I  am  n o t surprised 
th a t  th e  learned judge  was n o t sa tis fied  th a t  
th is  connection  was m ade o u t.

I  should a llo w  th e  appeal.
L o rd  B u c k m a s t e r .— 1_ am  unab le to  agree 

w ith  th e  v ie w  expressed b y  B ranson , J . and 
b y  A tk in ,  L .J .  th a t  i t  is  a pu re  con jectu re  as to  
the  w a y  in  w h ich  A lb e r t  P ro c te r m e t his death  
on the  9 th  Dec. 1920. I  th in k  th e  c ircu m 
stances established b y  the  evidence are su ffic ien t 
to  w a rra n t th e  reasonable in ference th a t  the  
d isaster arose b y  h is w a lk in g  across th e  quay  
fo r  a p e rfe c tly  le g it im a te  purpose, m issing his 
w a y  in  th e  fog , and passing th ro u g h  th e  gap 
where the  chains were dow n th a t  fenced the  
q u ay  fro m  the  w a te r. U p o n  th is  v ie w  the  
C o u rt o f A ppea l are unan im ous th a t  l ia b i l i t y  
w o u ld  be established, and  th e  question  is 
w h e the r the  ap p e lla n t has succeeded in  show ing 
th a t  th e y  were w rong . I  do n o t th in k  he has.

I  re fe r, fo r  th e  purpose o f  th is  op in io n , to  the  
s ta tem e n t made b y  L o rd  Selborne in  the  case o f 
W alker and others v . M id la n d  R a ilw a y  Company 
(sup.). I t  is th e  nearest case in  p o in t, and  the  
gu id in g  p r in c ip le  la id  dow n m us t be accepted. 
In  th a t  case, as in  th is , th e  acc iden t occurred to  
a m an la w fu lly  upon  th e  prem ises b y  in v ita t io n .

In  th a t  case, a guest a t an  h o te l in  search o f 
a la v a to ry  a t n ig h t entered a room  and  fe ll 
dow n the  w e ll o f  a service l i f t .  L o rd  Selborne 
s ta ted  the  d u ty  o f  the  h o te l p ro p rie to rs  in  these 
words : “  The d u ty  m ust, I  th in k ,  be lim ite d  to  
those places in  to  w h ich  guests m ay  reasonably 
be supposed to  be lik e ly  to  go, in  th e  be lie f, 
reasonably en te rta ined , th a t  th e y  are e n title d  
o r in v ite d  to  do so.”

In  the  present instance the re  was a dense fog- 
The d istance fro m  the  shed to  th e  place where 
P roc te r fe ll in to  th e  w a te r is in  a s tra ig h t line  
ab ou t 85 yards, and aw ay fro m  th e  place to  
w h ich  he was go ing. The d if f ic u lty  th a t  th is  
case presents is in  d e te rm in ing  w h a t are the 
lim its  o f th e  area where a m an m ig h t reasonably 
be expected to  be in  such a spo t as th is  quay 
d u rin g  a dense fog. I t  is im possib le  to  recon
s tru c t in  the  l ig h t  a ll th a t  m ay  happen in  the  
darkness. I  recognise th a t  P ro c te r m us t have 
crossed the  ra ils  and th a t  i f  these were once 
crossed on th e  western side he was o ff his 
tra c k , b u t in  th e  fog eve ry  sense is obscured, 
and I  f in d  i t  d if f ic u lt  to  believe th a t  a m an 
m u s t necessarily have kn o w n  th a t  he crossed 
th e  ra ils  a t th e  p o in t opposite  th e  shed, or, 
even i f  he d id , th a t  i t  was easy fo r  h im  to  get 
back, o r th a t  i t  was unreasonable to  expect, in  
the  c ircum stances, th a t  he m ig h t w ander where 
he d id .

In  these cases i t  m us t a lw ays be a m a tte r ot 
degree. H a d  the  q u ay  been na rrow e r so th a t 
the  w a te r was nearer to  th e  ra ilw a y , there 
w o u ld , I  apprehend, be l i t t le  d o u b t o f the 
l ia b i l i t y  o f the  defendants. The ac tu a l distance 
does n o t seem to  me so g rea t as to  a ffec t th e ir  
l ia b i l i t y .  The m a tte r  is one o f considerable
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d if f ic u lty ,  b u t  I  should have answered the 
question p u t  b y  L o rd  Selborne in  fa v o u r o f the  
respondent, and  I  am  fo r t if ie d  in  th is  o p in ion  
b y  the  know ledge th a t  th a t  also is the  v ie w  o f 
the  m em bers o f  the  C ourt o f A ppea l.

L o rd  Ca r s o n .— I  am  o f op in io n  th a t  th is  
appeal should be allow ed.

The p rin c ip le  o f la w  app licab le  is c le a rly  la id  
down b y  L o rd  Selborne in  th e  case o f  W alker 
and others v . M id la n d  R a ilw a y  Com pany (sup.) 
a lready re fe rred  to . “  T h is  is n o t a ques tion  
o f a n y  a c t done b y  th e  respondents— i t  is 
one o f  alleged neglect o r  d e fa u lt— w ro n g fu l 
neglect o r d e fa u lt the re  cou ld  n o t be unless a 
d u ty  w h ich  was n o t pe rfo rm ed was p re v io u s ly  
ow ing b y  the  respondents tow a rds  the  p la in t if f ’s 
husband o r tow a rds  persons in  th e  same 
s itu a tio n  in  respect o f the  place w hen the  acci
dent happened.”  I n  the  present case I  can fin d  
Uo such d u ty . I t  was n o t contended th a t  the  
defendants were unde r a n y  o b lig a tio n  to  erect 
o r m a in ta in  fences ro u n d  the  dock, b u t i t  is 
argued th a t  ha v in g  erected th e  stanchions and 
the chains th e  absence o f  th e  cha in  in  th is  
P a rticu la r place c o n s titu te d  an unusua l danger 
and was quoad the  deceased som eth ing in  the  
Uature o f a tra p . In  o th e r w ords, as I  u n d e r
stand the  a rgum en t, i t  am oun ts  to  th is , th a t  the  
deceased, be ing em ployed on a sh ip  ly in g  in  the  
E ast F lo a t a t B irkenhead , fin d in g  h im se lf in 
vo lved  in  a fog  and  los ing h is w ay, was reason
a b ly  e n tit le d  to  assume, and d id  assume, th a t  
the chains everyw here a ttached  to  the  stanchions 
w° u ld  be in  th e ir  p rope r places, and th a t  he 
oould the re fo re  proceed to  w ander ove r the  
l °cus in  quo w ith  the  exp ec ta tio n  o f  f in d in g  such 
chains as a p ro te c tio n  fro m  fa ll in g  in to  the  
'va te r. As regards th e  appe llan ts , on the  o th e r 
hand, th e  question  I  th in k  is, o u g h t th e y  
reasonably to  have a n tic ip a te d  th a t  a m an o r 
uien w o rk in g  in  th e  E a s t D ock, as the  deceased 
Was> m ig h t, i f  a fog  arose, ta ke  th e  r is k  o f 
P andering  ove r the  p ro m o n to ry  unde r a reason
able be lie f th a t  he o r th e y  cou ld  re ly  upon the  
chains a ffo rd in g  h im  o r th e m  p ro te c tio n  ? I  
80 e n tire ly  agree w ith  L o rd  Sum ner in  h is 
analysis o f th e  fac ts  so fa r  as we kn o w  them , 
®nd o f  the  tests to  be app lied  in  fo rm in g  a 
Judgm ent on the  question  o f  reasonableness, 
th a t I  th in k  i t  is unnecessary fo r  me to  a tte m p t 
f °  reca p itu la te  the m . In  the  words o f  the  
Roble L o rd , “  M y  conclusion is th a t  the re  was 
R°  tra p  because in  th e  deceased’s place a 
^asonab le  m an w o u ld  have kno w n  th a t  such 
as i t  was th e  danger was one to  be reckoned
w ith .”

.1 should lik e  also to  express m y  concurrence 
J ^ th  the  v iews expressed b y  A tk in ,  L .J .  on the  
ending o f B ranson , J . th a t  he was n o t satisfied 
ha t the  deceased m e t h is dea th  because the  

°ba in was down.
I  do n o t d o u b t th a t  th is  House has the  r ig h t  

c find  the  fa c t p roved  w h ich  the  learned judge  
bo ugh t was n o t p roved , b u t in  a case such as 
bis, where so l i t t le  is p roved  and so m uch is le ft  
c con jectu re , I  canno t b u t  th in k  th a t  th e  con
tusion o f th e  judge  was ju s tif ie d  and reasonable, 

aRd I  should c e rta in ly  be v e ry  slow  to  reverse

i t  unless I  had a v e ry  c lear co n v ic tio n  in  m y  
ow n m in d , w h ich  I  have n o t, th a t  the  fa c t was 
s a tis fa c to r ily  p roved . . , „

A p p ea l allowed.

S olic ito rs  fo r the  appe llan ts , Rawle, Johnstone, 
and Co., agents fo r  W . C. Thorne, L iv e rp o o l.

S o lic ito rs  fo r  th e  respondent, Helder, Roberts, 
Giles, and Co., agents fo r  John  A . Behn, 
L iv e rp o o l.

Dec. 4 and 5 , 1922 ; and M a rch  16 ,1923.

(Before Lo rds  F i n l a y , A t k in s o n , Su m n e r , 
W r e n b u r y , and Ca r s o n .)

L a r r in a g a  a n d  C o . L im i t e d  v. So c e it e  
F r a n c o  A m é r ic a in e  d e s  P h o s p h a t e s  d e  
M e d u l l a , P a r is , (a)

O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  
E N G L A N D .

C harter-party— Severability  o f contracts— F ru s 
tra tion .

B y  a charter-party dated the 25 th A p r i l  1913 
made between the appellants as owners and  
the respondents as charterers, i t  was prov ided  
that the owners should prov ide s ix  steamships 
to ca rry  parcels o f phosphates fro m  T . to D . 
in  the sp ring  and au tum n respectively o f the 
years 1918, 1919, and  1920. B y  reason o f the 
w ar and the conditions p re v a ilin g  at the tim e  
the f ir s t  three shipments were not made, but in  
Oct. 1918 the charterers wrote to the owners 
dem anding fu lf ilm e n t o f the charter-party. The 
owners refused to nom inate a vessel and stated 
that the contract was at an end. The dispute  
was accordingly referred to a rb itra tio n , and the 
a rb itra to r held that there was no fru s tra t io n  or 
abrogation o f the charter-party.

H e ld, that there was no th ing in  the nature o f the. 
contract o r in  the conditions p re v a ilin g  at the 
tim e i t  f e l l  to be perform ed, m ak ing  i t  im possible  
f o r  the contract to be perform ed, and the charter- 
p a rty  was never frus tra ted . I t  was a contract 
fo r  s ix  separate and independent voyages, and  
although there was a m u tua l understanding  
between the pa rties  not to ca ll f o r  the promsi,on 
o f tonnage or cargoes fo r  the f irs t  three sh ip 
ments under the contract d u rin g  the pe riod  of 
hostilities the righ ts  o f the charterers remained 
in tac t as regards the three la te r shipments. 

Decision o f the Court o f A pp ea l affirmed.

A p p e a l  fro m  an o rder o f  the  C o u rt o f A ppea l 
(Bankes and S cru tton , L .J J . ,  A tk in ,  L .J . ,  d is 
sen ting) da ted  the  1st June 1922 a ffirm in g  a 
ju d g m e n t and o rder o f M cC ard ie , J . on an 
aw ard  in  the  fo rm  o f a special case sta ted  b y  an 
a rb itra to r .

The appe llan ts  were shipowners w ho before 
the  w a r had  a line  o f cargo steamers ru n n in g  
fro m  the  sou thern  p o rts  o f th e  U n ite d  States 
o f A m erica  to  E urope . The respondents owned 
m inés in  the  U n ite d  States o f A m erica  fro m  
w h ich  th e y  shipped phosphates to  buyers in
( a )  Reported b y  E d w a r d  J. M .  C h a p l i n , E s q ., Barrister-

at-Law.
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E urope . O n th e  5 th  A p r i l  1913 a cha rte r- 
p a r ty  was m ade between th e  appe llan ts  as 
d isponents o f s ix  steam ships to  be nam ed 
fou rte en  days before readiness to  load , and the  
respondents as charte rers. I t  was fo r  the  
carriage o f s ix  parcels o f phosphates fro m  P o r t  
T am pa  o r T am pa  in  cha rte re rs ’ o p tio n  to  
D u n k irk  a t the  ra te  o f 15s. 3d. pe r to n . Each 
o f the  s ix  parcels was to  be 3000-3300 tons, 
m a rg in  in  owners’ o p tio n . The lo ad ing  dates 
were the  15 th  M arch /1 5 th  M ay , and the  
15 th  S ep t./15 th  N o v . respec tive ly  in  each 
o f  th e  years 1918, 1919, and 1920. Clause 15 
p ro v id e d  th a t  should the  steam er n o t a rr iv e  a t 
her lo ad ing  p o r t,  and be in  a l l respects ready 
to  load  un de r the  cha rte r on o r before the  
s ta ted  dates, th e  charte rers should have the  
o p tio n  o f cance lling  th e  cha rte r. Clause 20 
p ro v id e d  th a t  a l l d isputes w h ich  m ig h t arise 
re la tin g  to  th e  c h a rte r-p a rty  should be sub
m it te d  to  a rb itra t io n  in  the  usual m anner. A t  
th e  t im e  w hen th e  c h a rte r-p a rty  was entered 
in to  tw o  s im ila r  con tra c ts  da ted  respective ly  
th e  2 6 th  J u ly  1912 and th e  10 th  Sept 1912 
were in  course o f fu lf ilm e n t,  and a t th e  o u t
b reak  o f w a r in  A ug . 1914 the re  were respec
t iv e ly  th ree  and te n  voyages as y e t un pe r
fo rm ed  unde r th e  said tw o  con trac ts .

In  consequence o f the  change o f c ircu m 
stances caused b y  the  w a r th e  charte rers 
w a ived  th e ir  r ig h t  to  the  f irs t  th ree  sh ipm ents.

B y  le tte rs  da ted  the  25 th  O ct. 1918 and  the  
21st N o v . 1918 the  respondents rem inded  the  
appe llan ts  th a t  th e y  were un de r c o n tra c t to  
c a rry  parcels in  1919 and  1920, and in t im a t
in g  th a t  i f  peace was signed before the  date 
fixe d  fo r  th e  f irs t  1919 voyage th e y  w ou ld  
dem and fu lf ilm e n t o f th e  c h a rte r-p a rty , as the  
D u n k irk  buyers had  n o tif ie d  th a t  th e y  were 
expecting  d e live ry .

T he  T re a ty  o f Peace between G reat B r ita in  
and  G erm any was signed on the  28 th  June  1919.

O n the  27 th  A ug . 1919 the  respondents again 
w ro te  to  th e  appe llan ts  ask ing the m  to  nam e a 
steam er fo r  th e  second 1919 voyage. O n the  
4 th  Sept. 1919 the  appe llan ts  rep lied  th a t  th e y  
were advised th a t  the  w a r and its  inc iden ts  had 
p u t  an end to  the  con tra c t.

T he  d ispu te  h a v in g  been re fe rred  to  a rb it ra 
t io n , the  a rb it ra to r  m ade an aw ard , h o ld ing  
th a t  the re  was no fru s tra t io n , and assessing 
th e  damages a t 29,1371. 10s. M cCardie , J . 
a ffirm ed  the  aw ard .

O n appeal to  the  C ourt o f  A ppea l (Bankes 
and  S c ru tto n , L .J J . ,  A tk in ,  L .J . ,  d issenting) 
he ld  th a t  h a v in g  regard  to  the  course o f business 
between th e  pa rties , the  co n tra c t should be 
tre a te d  as a series o f separate con tracts  
em bodied in  one docum ent, and th a t,  a lthough  
fru s tra te d  as to  p a r t  i t  m ig h t have to  be 
pe rfo rm ed  as to  the  rem a inde r and there fore  
the re  wras no fru s tra t io n  o f con tra c t.

The shipowners appealed.
R . A . W righ t, K .C ., A . T . M il le r ,  K .C ., and 

V alen tine  Holm es  fo r  th e  appe llants.
Jo w itt, K .C . and James D ick inson  fo r  the  

respondents.

T he  fo llo w in g  cases were c ite d  :
T a y lo r  v . Caldwell, 3 B . &  S. 826 ;
A pp leby  v . M yers, 16 L .  T . R ep. 669 ; 

L .  R ep. 2 C. P . 651 ;
M etropo litan  W ater B oard  v . D ick , K e rr , and  

Co. L im ite d , 117 L .  T . R ep. 766 ; (1918) 
A . C . 119 ;

D is ting ton  Hem atite Iro n  Company L im ite d  
v . Possehl and Co., 115 L .  T . R ep. 412 ; 
(1916) 1 K .  B . 811 ;

K re ll v . H e nry , 89 L .  T . R ep. 328 ; (1903) 
2 K .  B . 740 ;

The Moorcock, 6 A sp. M a r. L a w  Cas. 
357, 373 ; 60 L .  T . R ep. 654 ; 14 P rob . 
D iv .  64 ;

Re A rb itra tio n  between F .  A .  T a m p lin  
Steamship Com pany L im ite d  and Anglo- 
M ex ican  Petroleum Products Company 
L im ited , 13 A sp. M ar. L a w  Cas. 284, 
4 6 7 ; 115 L .  T . R ep. 3 1 5 ; (1916) 2 
A . C. 397 ;

H a m ly n  and Co. v . Wood and Co., 65 L .  T . 
R ep. 286 ; (1891) 2 Q. B . 488 ;

Jackson  v . U n io n  M a r in e  Insurance Com
p a n y  L im ite d , 2 Asp. M ar. L a w  Cas. 435 ; 
31 L .  T . R ep. 789 ; L .  R ep . 10 C. P . 125 ;

B an k  L in e  L im ite d  v . A rth u r  Capel and Co., 
14 Asp. M ar. L a w  Cas. 370 ; 120 L .  T . 
R ep. 129 ; (1919) A . C. 435 ;

E rte l Bieber and Co. v . R io  T in to  Company 
L im ite d , 118 L .  T . R ep. 181 ; (1918) 
A . C .260 ;

H onck  v . M u lle r ,  45 L .  T . R ep. 202 ; 
L .  R ep . 7 Q. B . D iv .  92.

T he  House to o k  tim e  fo r  consideration.
L o rd  F i n l a y .— The appe llan ts in  th is  case 

are a L iv e rp o o l sh ipp ing  com pany ow ning 
steamers ru n n in g  between E urope and the 
sou thern  p o rts  o f th e  U n ite d  States o f A m erica. 
The respondents are th e  owners o f phosphate 
m ines in  F lo r id a . A  d ispu te  arose between 
the m  w ith  reference to  a co n tra c t made m 
A p r i l  1913 fo r  th e  cha rte rin g  o f vessels to  
b r in g  phosphates fro m  P o rt Tam pa in  F lo rid a  
to  D u n k irk .  A n  agreem ent, da ted the  19 th  Dec. 
1919, was entered in to  fo r  reference to  a rb itra 
t io n  o f th is  d ispu te , and  th e  m a tte r  comes 
before y o u r Lo rdsh ips ’ House upon  an aw ard 
in  the  fo rm  o f a specia l case.

The c la im  o f the  phosphate com pany was fo r 
fa ilu re  to  p ro v id e  vessels fo r  the  carriage ot 
phosphates to  D u n k irk  fro m  P o rt T am pa , and 
the  m a in  case set up  on be ha lf o f the  La rrinaga  
C om pany was “  fru s tra t io n  ”  b y  reason o f the 
w a r. The a rb itra to r  b y  h is aw ard , sub ject to  
the  o p in ion  o f the  c o u rt on po in ts  o f la w  on the 
case sta ted  b y  h im , fou nd  th a t  the  La rrina ga  
C om pany was liab le  to  the  phosphate com pany 
in  damages fo r  th e ir  fa ilu re  to  p ro v id e  steamers 
fo r  the  la s t th ree  voyages and assessed the 
damage a t 29,1371. 10s. The case in  the  f irs t 
instance came before M cCardie , J . w ho con 
firm ed  the  a rb it ra to r  and gave ju d g m e n t fo r 
the  a m o un t assessed. H is  decision was con 
firm ed  in  the  C ourt o f A ppea l b y  Bankes an 
S cru tton , L .J J .  (A tk in ,  L .J .  d issenting).

The m a te ria l facts  lie  in  sm all compass.
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Three con tracts  fo r  cha rte rin g  vessels were 
entered in to  between the  appe llan ts  and the 
respondents. The f irs t  (a), da ted the  26 th  J u ly  
1912, was fo r  the  carriage o f  fo u r  consignm ents 
o f phosphates, each o f 3000 tons, ten  pe r cent, 
m ore o r less, fro m  P o rt T am pa  to  D u n k irk  a t 
dates rang ing  fro m  the  1st J u ly  1913 to  the  
30 th  Sept. 1915. The second (6), da ted  the  
10th Sept. 1912, was fo r  eleven consignm ents, 
some o f 3000 tons te n  per cen t, m ore o r less, 
and some o f 4500 tons, te n  pe r cent, m ore o r 
less, o f phosphates, also fro m  P o rt Tam pa to  
D u n k irk ,  a t dates rang ing  fro m  the  15 th  M arch 
1914 to  th e  28 th  Feb. 1918. N e ith e r o f these 
tw o  con tracts  is in  question in  the  present 
proceedings.

The th ird  co n tra c t (c) is th a t  to  w h ich  the  
present proceedings re la te . I ts  da te  is described 
sometimes as the  5 th  A p r i l and sometimes as 
the  15 th  A p r i l 1913. I t  p rov ides fo r  the  
carriage o f  s ix  consignm ents o f  3000-3300 tons 
each o f phosphate fro m  P o rt Tam pa to  D u n k irk  
a t dates rang ing  fro m  the  15th M arch  1918 to  
the  15 th  N o v . 1920. There is an o rd in a ry  
fo rm  o f c h a rte r-p a rty  fo r  carriage fro m  P o rt 
Tam pa to  D u n k irk ,  and on the  back the re  is a 
aote th a t  i t  applies to  the  s ix  parcels w ith  th e ir  
several dates. B y  the  fifte e n th  clause in  the  
body o f the  cha rte r i t  is p ro v id ed  th a t  should the  
steamer n o t a rr iv e  a t her lo ad ing  p o r t  and be in  
al l  respects ready  to  load unde r th is  cha rte r on 
° r  before the  da y  sta ted  in  the  no te  on th e  back, 
the charterers have the  o p tio n  o f cancelling, the  
same to  be declared when th e  vessel is ready  to  
load. I t  seems clear th a t  th is  o p tio n  applies 
o n ly  to  a, cance lla tion  so fa r  as the  p a rtic u la r 
voyage is concerned.

I t  is sta ted in  the  special case th a t  in  conse
quence o f the  confusion caused b y  the  w a r the  
cha rte r-pa rties  fo r  sh ipm ents d u r in g  the  ea rly  
period o f the  w a r were declared b y  b o th  sides 
t0  be n u ll and vo id . T h is  has no reference to  
the  c h a rte r-p a rty  now  in  question (c).

In  Feb. 1916 the  phosphate com pany desired 
to  recommence shipm ents, and in q u ire d  w hethe r 
the  L a rrin a g a  C om pany were w illin g  to  execute 
th e ir  con tracts . The L a rr in a g a  C om pany 
rcp lied  th a t  a fte r  the  w a r s ta rted  th e y  had 
agreed to  cancel a ll charters dates o f  w h ich  
pame w ith in  the  pe riod  o f the  w a r ( th is  re ferred, 
Jt  was a d m itte d , to  charte rs so fa r  as th e y  
re la ted to  voyages, the  dates o f  w h ich  fe ll 
tv ith in  the  pe riod  o f the  w a r), and w e n t on to  
say th a t  a la rge am o un t o f th e ir  tonnage had 
been com m andeered b y  th e  G overnm ent, and 
th a t i t  d id  n o t seem reasonable to  ask th e m  to  
send boats to  D u n k irk ,  ha v in g  regard to  th e  r is k

damage. On the  24 th  o f the  same m o n th  
W eb. 1916) the  charterers rep lied , “  N a tu ra lly  
've do n o t in s is t upon  Messrs. L a rr in a g a  and Co. 
sending th e ir  steamers ~to D u n k irk  d u rin g  the  
Period o f h o s tilit ie s .”

The a rb itra to r ,  a fte r  se ttin g  o u t th is  le tte r, 
Proceeds, “  T h is  re p ly  was tra n s m itte d  to  the  
°Wners, and th e re a fte r b o th  pa rties  acted w ith  
r ®gard to  a ll the  cha rte r-pa rties  fo r  parcels o f 
Phosphate to  D u n k irk  on the  basis th a t  owners 
"'ere n o t to  be com pelled to  nom ina te  tonnage

n o r charterers to  be com pelled to  ship d u rin g  
the  pe rio d  o f the  w a rt”

The case goes on to  sta te  th a t  in  consequence 
o f th is  arrangem ent no fu r th e r  correspondence 
to o k  place between the  parties u n t i l  the  25 th  
O c t. 1918, when, the  Germans being in  fu l l  
re tre a t, the  charterers w ro te  to  th e  L a rr in a g a  
C om pany the  fo llo w in g  le tte r  :

A s th e  w a r  th ro u g h  w h ic h  w e are  passing  m a y  
n o w  v e ry  s h o r t ly  te rm in a te ,  w e ta k e  th e  l ib e r t y  to  
re m in d  y o u  t h a t  in  pu rsuan ce  o f  th e  c h a r te r -p a r ty  
o f  th e  1 5 th  A p r i l  1913, y o u  are  to  c a r ry  d u r in g  th e  
course  o f  th e  yea rs  1919 a n d  1920 cargoes o f  ph o s 
p h a te s  la n d  p e bb le  w i th  c o n s ig n m e n t to  D u n k ir k .  
T h e  f i r s t  ca rgo  is a rra n g e d  fo r  th e  1 5 th  M a rc h  to  th e  
1 5 th  M a y  1919, a n d  w e a t  once n o t i f y  y o u  t h a t  i f  th e  
peace is  s ig n e d  a t  t h a t  d a te  w e s h a ll d e m a n d  th e  
e x e c u tio n  o f  y o u r  engagem en ts , o u r  b u ye rs  h a v in g  
n o t if ie d  to  us t h a t  th e y  e x p e c t to  rece ive  a t  D u n k ir k  
th e  p h o sp h a te  w h ic h  w e ha ve  so ld  to  th e m . A w a it 
in g  th e  fa v o u r  o f  y o u r  a c k n o w le d g m e n t he reo f.

N o re p ly  ha v in g  been received, th is  le tte r  was 
repeated and con firm ed b y  the  charterers on 
th e  21st N o v . 1918, and on the  2nd Dec. the  
L a rr in a g a  C om pany rep lied  as fo llow s :

W e ha ve  y o u r  fa v o u rs  o f  th e  2 5 th  O c t. a n d  th e  
21 s t N o v . in fo rm in g  us t h a t  y o u r  b u ye rs  are n o w  
p re p a re d  to  rece ive  p h o sp h a te  a t  D u n k ir k  a n d  
a s k in g  us to  f u l f i l  c h a r te r -p a r ty  fo r  cargo  th e  
1 5 th  M a rc h  to  th e  1 5 th  M a y  1919. W e  ta k e  n o te  
o f  y o u r  a d v ic e , b u t  a l l  s h ip p in g  is  s t i l l  u n d e r 
G o v e rn m e n t c o n tro l a n d  m a y  re m a in  so a lo n g  t im e , 
b u t  eve n  i f  th e  G o v e rn m e n t com m ence d  re le as ing  
sh ips  in  th e  n e a r fu tu re ,  i t  appears  to  us  th e  w a r  and  
G o v e rn m e n t c o n tro l h a ve  in te r fe re d  to  such  an 
e x te n t w i th  a c h a r te r  such  as ou rs  t h a t  th e  q u e s tio n  
m a y  w e ll a rise w h e th e r th e  c h a rte r  is  s t i l l  b in d in g . 
I t  is , h o w e ve r, n o t  necessary to  go in to  th is  a t 
p re se n t.

On rece ip t o f th is  le tte r  the  charte rers w ro te  
on the  7 th  Dec. the  fo llo w in g  : “  W e no te
y o u r rem arks, w ith  regard to  w h ich  we m ake 
o u r rese rva tions.”

The special case finds specia lly  th a t  phosphate 
was so va lua b le  as a fe r t ilis e r th a t  its  im p o rt 
in to  E urope  was encouraged b y  the  A llies , and 
quotes a passage fro m  the  re p o rt fo r  1919/1920 
o f th e  Cham ber o f S h ipp ing  o f the  U n ite d  
K in g d o m , in  w h ich  i t  is rem arked  th a t  the  
G overnm en t have d irec ted  th a t  tonnage should 
be p ro v id ed  fo r  the  carriage o f  phosphates. 
The special case also po in ts  o u t th a t  fro m  th e  
sh ipp ing  p o in t o f v ie w  phosphate is a m ost 
desirable consignm ent, ha v in g  regard to  its  
sm all b u lk  re la t iv e ly  to  its  w e igh t.

S um m ing up  the  effect o f the  correspondence, 
the  special case states as one o f the  find ings o f  
fa c t the  fo llo w in g  :

T h a t  a m u tu a l a g reem en t w as e s ta b lish e d  b y  th e  
co rrespondence  re fe rre d  to  above  in  w h ic h  i t  w as 
ag reed be tw een  th e  p a rtie s  th a t  th e  ow ne rs  w ere n o t  
t o  be co m p e lle d  to  fu rn is h  s team ers n o r  ch a rte re rs  
to  s h ip  th e  cargoes o f  p h o sp h a te  d u r in g  th e  p e r io d  o f  
h o s t ilit ie s  o r  th e  p e r io d  o f  th e  w a r, a n d  th a t  th e  
p e r io d  o f  th is  a g re e m e n t was e x te n d e d  b y  th e  
ch a rte re rs ’ le t te r  o f  th e  2 7 th  A u g . 1919 (semble th e  
2 5 th  O c t. 1918), t o  th e  d a te  u p o n  w h ic h  peace sh o u ld  
be s igned , a n d  th e  ch a rte re rs  a c c o rd in g ly  m ade n o  
c la im  fo r  to n n a g e  to  be p ro v id e d  fo r  th e  1918 
voyages , a n d  I  a lso f in d  th a t  c h a rte re rs  ha ve  n o
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claim  against the owners for the ir failure to  provide 
a steamer fo r the firs t voyage o f 1919.

T h is  f irs t  voyage o f 1919 w o u ld  have been fo r 
the  carriage o f  consignm ent N o . 3 in  the  
co n tra c t (c), load ing  date the  15 th  M arch  to  
the  15 th  M a y  1919#.

On the  2 7 th  A ug . 1919 the  charterers 
repeated th e ir  dem and fo r  a steam er to  ca rry  
lo t  N o . 4, th e  15 th  Sept, to  the  15 th  N o v . 1919. 
and the  L a rr in a g a  C om pany rep lied  on the  
4 th  Sept th a t  the re  was no change in  the 
s itu a tio n  since th e ir  le tte r  o f th e  2nd Dec. was 
w r it te n . T h e y  added, and i t  is th is  w h ich  
b ro u g h t m a tte rs  to  a head, “  W e have, however, 
been ta k in g  legal advice as to  the  po s itio n , and 
we are advised th a t  th e  w a r and its  inc iden ts  
have p u t  an end to  the  c o n tra c t.”  On the  
19 th  Dec. 1919, the  a rb it ra to r  was appo in ted .

The th ir te e n th  f in d in g  o f fa c t b y  the  
a rb it ra to r  is m ost im p o rta n t. I t  is as fo llow s :

So far as i t  is a question o f fact I  find th a t there 
was nothing in  the nature o f the contract or in  the 
conditions prevailing a t the tim e i t  fe ll to  be per
formed making i t  impossible fo r the contract to  be 
performed and th a t the charter-party o f the 
15th A p ril 1913 was never frustrated nor abrogated 
and th a t in refusing to  nominate steamers to  load 
the three parcels arranged fo r the 15th Sept, to  the 
15th Nov. 1919, and fo r 1920, owners committed 
a breach o f the charter-party.

A n d  in  dea ling  specifica lly  w ith  the  sub
m issions o f fa c t made b y  th e  owners, the  
a rb it ra to r  finds th a t  the  c h a rte r-p a rty  was a 
speculative c h a rte r-p a rty  and b o th  pa rties  to o k  
the  r is k  th a t  d iffe re n t cond itions m ig h t p re va il 
w hen the  c h a rte r-p a rty  came to  be pe rfo rm ed ; 
th a t  the re  was no fru s tra t io n  o f th e  con tra c t, 
and th a t  the  a lte ra tio n  in  trade  cond itions  in  
consequence o f th e  w a r was n o t fun dam e n ta l 
as regards th e  c h a rte r-p a rty  ob liga tions, such 
a lte ra tio n  be ing one o f the  risks ta ke n  b y  the  
pa rties  on en te ring  in to  a c o n tra c t w h ich  was n o t 
to  be pe rfo rm ed  u n t i l  a lapse o f f iv e  years ; 
th a t  the  G overnm en t w o u ld  have p e rm itte d  the  
sh ipm en t o f these cargoes and th a t  the re  was 
n o th in g  to  p re ve n t the  owners fro m  cha rte rin g  
n e u tra l tonnage fo r  the  voyages in  question , and 
th a t  a fte r th e  15 th  Feb. 1919 the re  was no 
re q u is itio n  o r d ire c tio n  im posed b y  the  B r it is h  
G overnm en t upon  the  owners’ tonnage p re ve n t
in g  th e  carriage o f the  phosphates con trac ted  fo r 
d u rin g  the  years 1919 and 1920 ; th a t  the  con
d itio n s  p re v a ilin g  in  1918, 1919, and 1920 were 
n o t in  con tem p la tion  o f e ith e r p a r ty ,  b u t  th a t  
each p a r ty ,  h a v in g  regard to  th e  speculative 
n a tu re  o f th e  con tra c t, to o k  th e  r is k  o f such 
con d itions  p re v a ilin g  ; th a t  th e  c o n tra c t sought 
to  be enforced was in  substance and e ffect the  
same co n tra c t th a t  was entered in to  in  1913. 
The find ings  o f the  a rb it ra to r  w h ich  I  have thus 
sum m arised are set o u t a t le n g th  in  th e  special 
case.

The a rb it ra to r ’s aw ard  was th a t,  sub ject to  
th e  o p in ion  o f the  c o u rt on an y  p o in t o f law , 
the  owners were liab le  to  the  charte rers in  
damages in  respect o f the  la s t th ree  voyages.

The L a rr in a g a  C om pany have su b m itte d  in  
a rgum en t a t the  B a r o f y o u r L o rdsh ips ’ House

th a t  in  p o in t o f  la w  the  aw ard  o u g h t to  have 
been in  th e ir  favo u r.

The do c trine  o f “  f ru s tra t io n  ”  as a defence to  
an ac tio n  fo r  breach o f co n tra c t has been ve ry  
m uch  discussed in  recent years. I f  a m an 
con tracts  ab so lu te ly  to  do a ce rta in  th in g  he is 
lia b le  on h is con tra c t, even i f  the  perform ance o f 
i t  has since the  co n tra c t become im possib le . 
W hen  ce rta in  risks  are foreseen th e  c o n tra c t 
m a y  con ta in  con d itions  p ro v id in g  th a t  in  
ce rta in  events th e  ob liga tions  sha ll cease to  
ex is t. B u t  even w hen the re  is no express 
co n d itio n  in  th e  co n tra c t, i t  m ay  be clear th a t 
the  pa rties  con trac ted  on the  basis o f the  con
t in u e d  existence o f a ce rta in  s ta te  o f facts, and. 
i t  is w ith  reference to  cases alleged to  be o f th is  
k in d  th a t  th e  do c trin e  o f “  fru s tra t io n  ”  is m ost 
fre q u e n tly  in voke d . I f  the  c o n tra c t be one 
w h ich  fo r  its  perform ance depends on the  con
t in u e d  existence o f ce rta in  b u ild in gs  o r o ther 
premises, i t  is an im p lie d  c o n d itio n  th a t  the 
premises should con tinue  to  be in  existence, 
and th e ir  to ta l de s tru c tion  b y  fire  w ith o u t 
fa u lt  on the  p a r t  o f those w ho have entered 
in to  the  c o n tra c t w i l l  be a good defence. Such 
a co n tra c t does n o t as a m a tte r  o f la w  im p ly  a 
w a rra n ty  th a t  th e  bu ild in gs  o r o th e r p ro p e rty  
sha ll con tinue  to  ex is t. (T a y lo r  v . Caldwell, 
s u p . ; App leby  v . M yers, sup.)

I  share th e  doub ts  w h ich  have been expressed 
(see P o llo ck  on C ontracts, 8 th  e d it., p . 439, and 
th e  fo llo w in g  pages) as to  the  extension o f th is  
do c trin e  to  such cases as K re l l v . H e n ry  (sup.) 
and the  o th e r cases kn o w n  as the  C oronation  
cases. In  each case the  question  m us t be, 
W h a t was the  basis on w h ich  th e  con tra c t 
proceeded ? I t  m ay  be th a t  the  pa rties  con
tra c te d  in  th e  exp ec ta tio n  th a t  a p a rtic u la r 
even t w o u ld  happen, each ta k in g  his chance, 
b u t  th a t  th e  ac tu a l happen ing o f the  even t was 
n o t made th e  basis o f th e  con tra c t.

I f ,  in  consequence o f w a r, the re  is a com 
pu lso ry  cessation o f the  execu tion  o f a con tra c t 
fo r  co n s tru c tio n  o f w o rks o f  such a character 
and d u ra tio n  th a t  i t  fu n d a m e n ta lly  changes the 
cond itions  o f th e  co n tra c t and cou ld  n o t have 
been in  th e  con te m p la tio n  o f the  pa rties  when 
i t  was m ade, to  h o ld  th a t  the  c o n tra c t s t i l l  
subsists w o u ld  be “  n o t to  m a in ta in  th e  o rig in a l 
co n tra c t b u t  to  su b s titu te  a d iffe re n t con tra c t 
fo r  i t . ”  (M e trop o litan  W ater B oard  v . D ick  
K e rr  and Co. L im ite d  (sup.) and  the  ju d g m e n t o f 
R o w la tt ,  J . in  D is ting to n  Hem atite  I ro n  Com
p a ny  L im ite d  v . Possehl and Co. (sup.)

I t  is q u ite  c lear fro m  the  find ings  o f the 
a rb itra to r  th a t  perform ance o f th is  c o n tra c t 
was n o t made im possib le  b y  th e  w a r. The 
conduct o f  the  pa rties , as sta ted  in  th e  specia 
case, shows th a t  th e y  d id  n o t regard  th e  o u t
b reak o f w a r as e ffecting  an y  fundam enta  
change in  the  inc iden ts  o f the  charte r-parties- 
Inconven ience and danger the re  was, no doub > 
b u t  the  pa rties , ta k in g  a business v ie w  o f the 
m a tte r, were con ten t to  agree th a t  the  ship 
m ents should n o t be req u ire d  w h ile  the  w a r con
tin u e d . T h e y  ob v io u s ly  con tem p la ted  resum 
in g  th e m  w hen peace shou ld  have been con 
eluded.
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W e are asked to  rev iew  th e  find ings  o f  the  
a rb it ra to r  as be ing on a m ixe d  question o f fa c t 
an d  la w , and, there fore , sub ject to  rev iew  b y  
the  c o u rt. U p on  the  facts o f the  specia l case, 
th e  v ie w  to  w h ich  these facts lead me is, th a t  
the conclusions o f  the  a rb itra to r  were r ig h t,  
b o th  in  fa c t and in  law . T h is  is the  v ie w  w h ich  
"was take n  b y  Bankes, L .J . ,  and b y  S c ru tton , 
L .J .

I t  is tru e  th a t  A tk in ,  L .J .  dissented. W ith  
the  greatest respect fo r  a n y  op in ion  o f h is , I  am  
unab le  to  agree w ith  h im  in  th is  ease. H is  
ju d g m e n t rests upon  tw o  propos itions  : the  f irs t  
is, th a t  the  co n tra c t was d issolved on the  
do c trine  o f fru s tra t io n . I  have a lready g iven  
u iy  reasons a t le n g th  fo r  th in k in g  th a t  the re  
Was no fru s tra t io n  in  th e  present case, and th a t  
Ih e  pa rties  themselves recognised th is .

The second g round  on w h ich  the  L o rd  Justice  
proceeds is th a t  w h ich  was take n  a t the  B a r as a 
second p o in t com p le te ly  separate fro m  “  fru s tra 
t io n ,”  I t  was th is , th a t  a p a rt fro m  fru s tra t io n  
a lto g e th e r the  defendants are e n tit le d  to  say, 
We con trac ted  fo r  s ix  sh ipm ents— we d id  n o t 
get the m , and we d id  n o t co n tra c t fo r  th ree . 
T h is  g round  appears to  me un tenab le  on the  
fac ts  o f the  present case. I t  was b y  the  consent 
®f b o th  pa rties  th a t  th e  f irs t  th ree  shipm ents 
under th is  co n tra c t were n o t m ade. H o w  can 
th is  be said to  a ffec t the  r ig h t  o f the  charterers 
to  have th e  rem a in ing  sh ipm ents ca rried  o u t V 
The case presents a to ta l ly  d iffe re n t aspect fro m  
th a t w h ich  i t  w o u ld  have borne i f  the sh ipm ents 
Nos. 1, 2, and 3 unde r th is  c o n tra c t had  n o t 
been m ade in  consequence o f  a w ro n g fu l rep ud ia 
t io n  b y  th e  charte rers o f these sh ipm ents, and 
a n assertion o f a r ig h t  to  con ve rt the  con tra c t 
fo r s ix  sh ipm ents in to  a co n tra c t fo r  three. 
T hey  d id  n o th in g  o f  the  k in d . As a m a tte r o f 
business convenience th e  f irs t  th ree  shipm ents, 
Which w o u ld  have been d u rin g  th e  continuance 
° f  th e  w a r, were dispensed w ith  b y  com m on 
consent. The r ig h t  unde r the  rem a in ing  con
tra c t  was in ta c t so fa r  as th is  p o in t is concerned, 
und, as I  have a lready  sta ted , I  th in k  th a t  th e  
U iain con ten tio n  on the  g round  o f fru s tra t io n  
fa ils.

I  w ish  to  add th a t  I  e n tire ly  agree w ith  the  
observations m ade b y  M cCardie , J . as to  the  
dangers a tte n d in g  a n y  undue extension o f the  
doc trine  o f fru s tra t io n  as a defence to  actions 
° f  c o n tra c t. The do c trine  is pe rfe c tly , sound 
and  th o ro u g h ly  established, b u t  care is v e ry  
Uecessary in  its  a p p lica tio n  to  p a r tic u la r  cases.

In  m y  op in ion  the  appeal shou ld  be d is 
missed w ith  costs.

L o rd  A t k in s o n .— The facts  have a lready 
been fu l ly  sta ted . B u t  fo r  the  d iv is io n  o f 
op in io n  in  the  C ourt o f A ppea l, I  should have 
been o f op in io n  th a t  th is  was a p la in  case. A n y  
d if f ic u lty  one m a y  feel in  decid ing i t  is due to  
fbe unsc ien tific  and careless w a y  in  w h ich  the  
Parties have fram ed  the  in s tru m e n t in  w h ich  
bey designed to  em body th e  agreem ent a t 

' vb ieh th e y  had a rrived .
, 9 n  fbe  5 th  o r 15 th  A p r i l  1913 th e y , th ro u g h  
he ir agents, executed a c h a rte r-p a rty  in  a 

P rin ted  fo rm , upon th e  p rope r con s tru c tion  o f  
V o l . X V I . ,  N . S.

[H .L .

w h ich , coupled w ith  th e  endorsem ent on its  
back, the  question fo r  decision m a in ly , i f  n o t 
e n tire ly , depends. I t  begins w ith  a p rov is ion  
th a t  th e  appe llan ts are d isponents o f s ix  good 
steamships n o t nam ed. N o  flag  is nam ed, no 
m easurements g iven . A n d  the n  i t  proceeds as 
i f  i t  dea lt w ith  one ship, a steamer, and o n ly  
one, and prov ides th a t  she sha ll re p a ir to  
Tam pa in  F lo r id a  and the re  load  and c a rry  
fro m  thence to  D u n k irk  phosphate in  b u lk  
fro m  the  m ines o f  the  respondents, in  no case 
“  exceeding ”  “  as sta ted  he rea fte r tops ,”
and n o t less th a n  “  as s ta ted  he rea fte r 
ton s .”

N o  num ber o f tons are s ta ted in  the  body  o f 
the  ch a rte r-p a rty , b u t i t  m ust, I  th in k ,  be taken  
th a t  the  words “  as s ta ted  he rea fte r ”  re fe r to  
the  endorsem ent on the  back o f the  cha rte r- 
p a r ty  in  w h ich  la tte r  the  tons are s ta ted . B y  
clause 15 o f the  c h a rte r-p a rty  i t  is p ro v id ed  th a t  
“  should the  steam er n o t a rrive  a t he r load ing  
p o r t  and be in  a ll respects ready to  load under 
th is  cha rte r on o r before the  da y  o f ‘ as sta ted 
he rea fte r ’ the  charterers have the o p tio n  o f 
cancelling the  same (i.e., the  c h a rte r-p a rty ), 
to  be declared when the  vessel is ready to  load .”  
On the  back o f the  c h a rte r-p a rty  one finds the  
fo llo w in g  endorsem ent :

T h e  w ith in  c h a r te r  ap p lies  to  s ix  (6 ) pa rce ls , th a  
th re e  la s t o f  w h ic h  w ere as fo llo w s , th e  f i r s t  th re e  
h a v in g  been a b ando ned  b y  con sen t : N o . 4 .—  
3000/3300 to n s , m a rg in  in  ow ne rs ’ o p tio n , lo a d in g  
da tes  th e  1 5 th  S ep t, to  th e  1 5 th  N o v . 1919. N o . 5.

3000/3300 to n s , m a rg in  in  ow ne rs ’ o p tio n , lo a d in g  
da tes  th e  1 5 th  M a rc h  to  th e  1 5 th  M a y  1920. N o . 6. 
— 3000/3300 to n s , m a rg in  in  ow ne rs ’ o p tio n , 
lo a d in g  da tes  th e  1 5 th  S ep t, to  th e  1 5 th  N o v . 1920. 
T h e  cargo to  be d ischa rge d  b y  c h a rte re rs ’ s tevedore  
a t  s te a m e r’s expense an d  a t  lo w e s t c u r re n t ra te  
in c lu d in g  th e  cos t o f  tu b s  i f  same re q u ire d  b } 
ch a rte re rs . S h o u ld  s team ers lo a d  a t  Ta m pa , 
e a p ta in  to  re p o r t to  c h a rte re r ’s agents w ho  w i l l  be 
na m ed  th re e  m o n th s  be fo re  la y  da ys  com m ence on 
each p a rce l. (S igne d) H .  G. T .  a n d  Co.— Société 
F ra n c o -A m é ric a in e  des P hospha tes de M é d u lla , 
U n  A d m in is t r ,  (S ig n e d ) L .  M enage.

I t  is n o t d ispu ted  th a t  the  c h a rte r-p a rty  p lus 
the  endorsem ent on its  back toge the r con ta in  
the  c o n tra c t o f the  pa rties . I t  is an advance 
c o n tra c t. The f irs t  service unde r i t  is n o t to  be 
rendered t i l l  ab ou t five  years a fte r  its  da te and 
the  la s t t i l l  ab ou t seven-and-a-ha lf years a fte r  
its  date. I t  is d if f ic u lt  to  see upon  w h a t p r in c i
ple the  charterers m us t n o t be he ld  to  have 
taken  the  r is k  o f  w h a t m ig h t happen in  these 
periods o f  years. I t  w i l l  also be observed 
th a t  the  endorsem ent deals n o t a t a ll w ith  
ships b u t w ith  the  cargoes w h ich  are to  be 
carried  b y  them , so th a t  the  appe llan ts could 
pe rfo rm  th e ir  p a r t  o f th e ir  c o n tra c t b y  p ro v id 
in g  ships to  c a rry  these cargoes no m a tte r  to  
w hom  the  ships belonged. The fa c t th a t  the  
appe llan ts ’ ow n ships were requ is itioned  b y  
the  G overnm ent w o u ld  n o t b y  its e lf  re lieve them  
fro m  the  o b lig a tio n  to  supp ly  ships to  im p lem e n t 
th e ir  con tra c t, unless th e y  p roved  in  a d d itio n  
th a t  i t  was com m erc ia lly  im possib le fo r  them  
to  procure o th e r su itab le  ships b y  cha rte r o r 
o therw ise to  do so.

T
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I  concur w ith  the  C ourt o f A ppea l in  th in k in g  
th a t  b y  execu ting  th is  c h a rte r-p a rty  and the  
endorsem ent on its  back, the  appe llan ts  and 
respondents entered in to  one con tra c t, n o t s ix  
con tracts  ; b u t th is  one c o n tra c t dea lt w ith  s ix  
w h o lly  d is tin c t, separate, and severable adven
tures between w h ich  the re  was no in te r 
dependence in  th e  sense th a t  the  c a rry in g  o u t 
o f an y  one o f the m  was made to  depend in  any 
w a y  upon the  c a rry in g  o u t o r abandonm ent o f 
any o f the  others. The s ix  adventures were 
n o t u n ite d  in to  one com posite adven tu re  b y  
a n y  co n d itio n  o f th a t  k in d .

The appe llan ts ’ counsel a d m itte d  th a t  though  
clause 15 o f the  c h a rte r-p a rty  p u rp o rts  to  g ive 
to  the  respondents th e  r ig h t  to  cancel the  
c h a rte r-p a rty  its e lf, th is  m us t mean o n ly  the  
r ig h t  to  cancel i t  quoad the  p a r tic u la r  sh ip  w h ich  
a rr iv e d  la te . As I  understood M r. W r ig h t,  he 
contended th a t  th is  fa c t had no significance 
because i t  was a p ro v is io n  o f  the  con tra c t. I t  
is in  m y  m in d  ju s t  because i t  is p a r t  o f the  
c o n tra c t th a t  i t  has significance. I t  shows th a t  
the  s ix  adven tu res do n o t fo rm  such a com posite 
whole th a t  th e y  m ay n o t be separa te ly  dea lt 
w ith ,  th e  one abandoned o r dispensed w ith  
w ith o u t a ffec ting  the  others.

Since the  case o f  Re A rb itra tio n  between
F . A .  T a m p lin  Steamship Company L im ite d  
and A ng lo -M ex ican  Petroleum  Products Com
p a n y  L im ite d  (sup.) was decided, i t  has, I  
th in k ,  been genera lly  accepted th a t  the  p rin c ip le  
upon  w h ich  the  courts  o f  la w  a c t in  abso lv ing  
persons fro m  the  fu r th e r  perform ance o f th e ir  
co n tra c t b y  reason o f  the  fru s tra t io n  o f its  
ob jects, is  c o rre c tly  s ta ted  b y  L o rd  L o re b u rn  
in  h is ju d g m e n t in  th a t  case, a t pp . 403-4 o f 
the  re p o rt. A f te r  dea ling  w ith  the  au th o ritie s  
he says : “  In  m ost o f th e  cases i t  is said th a t  
the re  was an im p lie d  co n d itio n  in  the  c o n tra c t 
w h ich  operated to  release the  pa rties  fro m  
pe rfo rm in g  i t ,  and in  a ll o f  them  I  th in k  th a t  
was a t b o tto m  the  p r in c ip le  upon w h ich  the  
c o u rt proceeded.”  I t  is, in  m y  op in ion , th e  
tru e  p rin c ip le , fo r  no c o u rt has an abso lv ing  
pow er ; b u t  i t  can in fe r fro m  the  na tu re  o f the  
c o n tra c t and the  su rround ing  circum stances 
th a t  a co n d itio n  w h ich  is n o t expressed was a 
fo u n d a tio n  upon w h ich  the  pa rties  “  con
tra c te d .”  I t  is r io t enough, however, th a t  th is  
in ference should be m ere ly  a reasonable in fe r 
ence to  d ra w  and n o th in g  m ore. I t  m us t be 
an inference w h ich  i t  is necessary to  d ra w  in  
o rder to  effectuate the  in te n tio n  o f the  parties 
as revealed b y  th e  language th e y  have used. 
In  H a m ly n  and Co. v . Wood and Co. (sup.) 
and the  case o f The Moorcock (sup.) th e  law  
upon the  p o in t was la id  dow n thus . “  A  
s tip u la tio n  m us t n o t b y  im p lic a tio n  be in tro 
duced in to  a w r it te n  c o n tra c t unless, on con
s idera tion  o f  th e  c o n tra c t in  a reasonable and 
business-like m anner, an im p lic a tio n  necessarily 
arises th a t  the  pa rties  m us t have in tended th a t  
such a s tip u la tio n  should ex is t. I t  is n o t 
enough to  say th a t  i t  w o u ld  be a reasonable 
th in g  to  m ake such an im p lic a tio n . I t  m ust 
be an im p lic a tio n  w h ich  is necessary in  o rder to  
e ffectua te  th e  in te n tio n  o f  the  pa rties .”  A ga in

i t  is im possib le to  im p ly  in  a c o n tra c t an y  te rm  
o r co n d itio n  incons is ten t w ith  its  express p ro 
vis ions, o r w ith  the  in te n tio n  o f the  pa rties  as 
revealed b y  those p rov is ions. In  Re A rb itra 
tion  between F .  A .  T a m p lin  Steamship Company 
L im ite d  v . A ng lo -M ex ican  Petroleum  Products  
Company L im ite d  (sup.) L o rd  P a rke r, dealing 
w ith  th is  question , said a t p . 422 : “  I t  is, o f 
course, im possib le to  im p ly  in  a c o n tra c t any 
te rm  o f co n d itio n  incons is ten t w ith  its  express 
p rov is ions, o r w ith  the  in te n tio n  o f th e  pa rties  
as gathered fro m  those p rov is ions. The firs t 
,Ding, there fore , in  eve ry  case is to  compare 

the te rm  o r con d ition  w h ich  i t  is sough t to  
im p ly  w ith  the  express p rov is ions o f the  con tra c t 
and w ith  th e  in te n tio n  o f the  pa rties  as gathered 
fro m  those p rov is ions, and ascerta in  w hethe r 
there  is a n y  such inconsis tency.”  The phrase 
“  fru s tra t io n  o f a co n tra c t,”  is an in co rrec t 
phrase. I t  is th e  perform ance o f th e  con tra c t 
w h ich  m us t be fru s tra te d , w ith  the  resu lt th a t 
th e  c o n tra c t its e lf  is the re by  dissolved. In  the  
case o f a c h a rte r-p a rty , i t  is the  m a ritim e  
adven tu re  w ith  w h ich  th e  c h a rte r-p a rty  deals 
th a t  m us t be “  fru s tra te d .”  T h is  is obvious 
fro m  the  ju d g m e n t o f B ra m w e ll, B . (as he then 
was) in  Jackson  v . U n io n  M a rin e  Insurance  
Company L im ite d  (sup.). L o rd  Sum ner, in  his 
ju d g m e n t in  B an k  L in e  L im ite d  v .  A rth u r  
Capel and Co (sup.) po in ts  o u t w h a t was the 
o r ig in  o f the  phrase “  fru s tra te  the  com m ercia l 
ob je c t o f th e  co n tra c t,”  and w h a t w o u ld  be the 
effect o f  such a fru s tra t io n  upon  the  con tra c t 
o f the  pa rties . D u r in g  the  a rgum ent addressed 
to  y o u r  Lo rdsh ips  on b e ha lf o f  th e  appe llan ts, 
tho ugh  I  lis tened to  i t  m ost a tte n tiv e ly ,  I  
fa ile d  to  apprehend precise ly  w h a t was the  unex
pressed co n d itio n  w h ich , to  use L o rd  L o re b u rn ’s 
language, fo rm ed the  fou n d a tio n  o f the  con tra c t 
en tered in to  b y  the  appe llan ts and respon
dents on the  13 th  A p r i l 1913. I t  c e rta in ly  was 
n o t, i t  w o u ld  appear to  me, to  be th a t  E ng land 
should n o t be a t w a r w ith  an y  pow er, E uropean 
o r o th e r, d u rin g  th is  pe riod  o f seven-and-a* 
h a lf  years fro m  its  date. N o r  was i t  a con
d it io n  th a t  the  appe llan ts should be relieved 
fro m  the ob lig a tio n  to  p ro v id e  ships to  im p le 
m en t th e ir  c o n tra c t i f  th e ir  own ships should be 
requ is itioned  b y  the  Crown. In  m y  v ie w , there 
is n o th in g  in  the  co n tra c t o r in  the  surround ing  
circum stances to  induce an y  c o u rt to  in fe r th a t 
these cond itions  o r e ith e r o f the m  fo rm ed  the  
fou n d a tio n  o f the  c o n tra c t o f the  pa rties . I f  
th e  appe llan ts  had con trac ted  th a t  th e y  would 
em p loy in  th e  s tip u la te d  adven tu re  none bu t 
ships be longing to  themselves, i t  m ig h t possib ly 
be contended th a t  the re  was an im p lie d  condi
t io n  upon w h ich  th is  w r it te n  co n tra c t was 
based, to  the  effect th a t  i f  th e y  should be 
deprived  o f th e  use o f  these ships b y  force 
m ajeure, such as a re q u is itio n  b y  the  C row n, they  
should be re lieved  fro m  the  fu r th e r  pe rfo rm 
ance o f th e ir  con tra c t. B u t  the  pa rties  never 
entered in to  a c o n tra c t o f th a t  k in d . The 
a rb itra to r ,  a com m ercia l m an and n o t a lawyer» 
has fou nd  as a fa c t th a t  the re  was no th in g  
p re ven t th e  appe llan ts  fro m  cha rte rin g  neu tra l 
tonnage fo r  the  three voyages in  respect ot
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w h ich  the  respondents c la im  re lie f, nam ely , 
those in  N o v . 1919, and M a y  and N o v . 1920. 
H a d  th e y  done th is , th e y  w o u ld  have had  a 
com plete answer to  th e  respondents’ c la im . 
The correspondence w h ich  passed between the  
pa rties  c le a rly  supports, in  m y  v iew , the  fin d in g  
o f  the  a rb itra to r ,  th a t  i t  was agreed between the  
parties th a t  the  ap p e lla n t should n o t fu rn ish  
steamers n o r th e  respondents sh ip  cargoes o f 
Phosphate d u r in g  the  pe riod  o f th e  w a r, and th a t  
th is  agreem ent was, b y  respondents’ le tte r  o f 
the  27 th  A ug . 1919, extended to  the  date a t 
w h ich  peace should be signed.

I t  m a y  w e ll be th a t  these m u tu a l agreements 
cou ld  n o t be enforced a t law , b u t  th e y  show 
c le a rly  th a t  the  pa rties  regarded the  agreem ent 
o f the  5 th  A p r i l  1913, n o t as dissolved, b u t  as 
e x is tin g  and being v a l id  and b in d in g  ; b u t th a t  
ow ing  to  the  co n d itio n  o f  th in g s  p re v a ilin g , 
th e y  were w illin g  to  absta in  fro m  en forc ing  
each against th e  o th e r the  r ig h ts  w h ich  th is  
co n tra c t con ferred respective ly  upon  the m . 
F o r these reasons I  th in k  th a t  th e  appeal fa ils , 
th a t  the  decision appealed fro m  was r ig h t ,  and 
should be uphe ld  and the  appeal be dism issed 
w ith  costs.

L o rd  Su m n e r .— The r ig h ts  o f the  pa rties  in  
th is  case m us t depend upon the  o rig in a l cha rte r 
o f  the  15 th  A p r i l  1913, fo r  no  agreem ent was 
a fte rw a rds  entered in to  w h ich  w o u ld  v a ry  
them . N e ith e r the  com m unica tions w h ich  
a c tu a lly  passed, n o r the  suspension o f com 
m un ica tions, shows m ore th a n  th a t  bo th  
acquiesced in  d ro p p in g  the  f irs t  th ree  voyages.

The c h a rte r-p a rty  p rov ides fo r  s ix  separate 
voyages, each be ing a d is tin c t com m ercia l 
adven tu re . There is no reason w h y  a single 
co n tra c t should n o t p ro v id e  fo r  m an y  adven
tures, n o r w h y  those adven tu res should n o t 
he e n tire ly  independent o f  one another. 
I h a t  the  voyages are to  be made a t fixed  
and regu la r in te rva ls  ; th a t  the  cargo is to  
he a lw ays o f the  same m a te ria l ; th a t  the  po rts  
c f  load ing  and discharge, the  ra te  o f  fre ig h t and 
the co n tra c tu a l te rm s are to  be the  same 
th ro u g h o u t, o n ly  show th a t  the  adven tu res are 
severa lly  as lik e  one ano the r as possible, n o t 
h a t th e y  are n o t several adventures. F o r  

an y th in g  th a t  appears the  suppression o f one o r 
more voyages w o u ld  n o t a ffect the  others, 
hough i t  m ig h t a ffec t th e  shipowners’ p ro fits  

^ue w a y  o r the  o the r. I f  the re  was a lu m p  sum 
« e ig h t fo r  the  s ix  voyages, d iffe re n t considera- 
uons w o u ld  arise.

I t  is said th a t,  when the  tim e  fo r  the  f irs t  
Voyage a rrive d , the  f irs t  adven tu re  was frus- 
ra ted , w a r h a v in g  caused a supersession o f 

ac tive  re la tions  between the  pa rties , and th a t  
he whole o f th e  co n tra c t adven tu res were 
hereupon fru s tra te d  also, be ing a ll bound up 
ugether, because the  considera tion  fo r  pe r
fum in g  a n y  one voyage was th e  prom ise to  

Perform  i t  and five  others, and th a t  a s ix-voyage
ar te r  canno t be tu rn e d  in to  a three-voyage 

cha rte r, fo r  th is  w o u ld  be a d iffe re n t con tra c t. I  
« in k  th is  a rgum en t begs th e  question. I  see 
0 d if f ic u lty  in  th e  considerations being as 

separa te  as the  voyages. The ra te  o f fre ig h t

[H .L .

is the  same, i t  is tru e , tho ugh  the  com m ercia l 
resu lts o f the  voyages m ay d iffe r w ide ly , b u t 
the  advantage o f securing a dead-w eight cargo 
in  advance a t a p o r t  o f in it ia l load ing  so 
ad jacen t to  U n ite d  States load ing  po rts  as P o rt 
Tam pa is, de live rab le  a t a p o r t  o f f in a l d is 
charge, so close to  B r it is h  and C on tinen ta l d is 
cha rg ing  po rts  as D u n k irk  is, m ay  w e ll com 
pensate fo r  a ra te  o f  fre ig h t w h ich  is n o t 
a lw ays p ro fita b le  pe r se. Indeed, in  a con tra c t 
made in  1913 and poss ib ly  o n ly  to  be com 
p le ted  in  1921, a ra te  o f fre ig h t fixed  in  1913 
cou ld  h a rd ly  be a n y th in g  b u t a speculation , and 
m ig h t as w e ll be a f la t  ra te  as n o t.

I t  is  o f some im portance  to  observe th a t,  
am ong the  m an y  cases o f fru s tra t io n  decided 
in  th e  la s t few  years, th is  case can f in d  no 
com parable precedent. N e ith e r p a r ty  to  the  
c o n tra c t here is an a lien  enem y. N o th in g  to  be 
done unde r th e  co n tra c t became illeg a l a t an y  
tim e . N o th in g  was p ro h ib ite d  b y  legal 
a u th o r ity .  N e ith e r th e  p o r t o f load ing  no r 
the  p o r t  o f discharge was unde r b lockade and, 
i f  the  appe llan ts ’ ow n ships were under req u is i
t io n , th e y  cou ld  have fu lf il le d  th e ir  con tra c t 
w ith  o th e r ships, o f  w h ich  th e y  m ig h t be able 
to  o b ta in  the  d ispos ition . C learly , th e y  to o k  the  
r is k  o f be ing ab le to  ge t the  s tip u la te d  vessels 
w hen w anted . Y o u r Lo rdsh ips are n o t con
cerned in  th is  case w ith  the  un ce rta in  d u ra tio n  
o f a w a r s t i l l  con tinu ing , fo r  the  question arises 
o n ly  a fte r  the  cessation o f ho s tilit ie s , and there 
is no question  o f an y  “  postponem ent o f the  
voyages now  in  d ispu te  fo r  an in o rd in a te  tim e  ”  
o r a t a ll. H ere  is no cha rte r “  dependent fo r  
the  p o s s ib ility  o f  its  perfo rm ance on th e  con
t in u e d  a v a ila b ility  o f  a specific th in g ,”  fo r  
n o th in g  m ore specific th a n  the  po rts  o f Tam pa 
and D u n k irk  is in vo lve d , and th e y  rem a in  in  
being. So fa r  as th e  ships are concerned, th is  
is n o t a co n tra c t de certo corpore a t  a ll. N o r 
can i t  be said th a t  ”  the  fo u n d a tio n  o f w h a t the  
pa rties  are deemed to  have had in  con tem 
p la tio n  has disappeared and the  c o n tra c t its e lf  
has van ished w ith  the  fo u n d a tio n .”  As regards 
the  la s t th ree voyages, eve ry  “  su b je c t-m a tte r 
w h ich  is essential to  the  perform ance o f the  
c o n tra c t ”  is ava ilab le . The p o rts  are the re  and 
so is the  phosphate, and i t  is n o t even shown 
th a t  no ships conform able to  the  ch a rte r cou ld 
have been ob ta ined . The con tra c t, i f  the  las t 
three voyages had been made, w ou ld , in  m y  
op in ion , have been th e  same co n tra c t as th a t 
o r ig in a lly  con tem pla ted , fo r  the  f irs t  three 
m ig h t, w ith in  its  te rm s, have been preven ted  and 
excused b y  excepted perils , and a c o n tra c t fo r  
s ix  voyages w h ich  resu lts in  o n ly  the  second 
th ree  be ing made is the  same con tra c t, w he the r 
the  f irs t  th ree  fa il b y  reason o f m a tte rs  expressly 
excepted in  the  co n tra c t o r excepted b y  the  
pa rties  im p lie d ly  unde r the  doctrine  o f fru s tra 
t io n  in  its  m odern  fo rm . The a rgum ent 
a lw ays gets back to  the  same question, nam ely, 
w he the r th is  is a c o n tra c t fo r  s ix  separate, 
adven tu res o r fo r  one com posite adven tu re  
ca rried  o u t in  s ix  stages.

The m ost favourab le  w a y  in  w h ich  the  appe l
la n ts ’ case was p u t  was th is . U lt im a te ly



140 ASPINALL’S M ARITIM E LAW  CASES.

H.L.] L a r r i n a g a  & Co. v .  S o c i é t é  F r a n c o  A m é r i c a i n e  d e s  P h o s p h a t e s  d e  M e d u l l a . [H.L.

fru s tra t io n  is a question o f fa c t, and th a t  
question m us t be answered as a t the  tim e  when 
th e  fru s tra t in g  facts arise, fo r  i f  the  adven tu re  
is fru s tra te d  the  c o n tra c t is dissolved th e n  and 
the re  w ith o u t an y  fu r th e r  e lection o r no tice  on 
e ith e r side, and i t  is im p o rta n t th a t  the  parties 
should be ab le to  kn o w  fo r th w ith  how  th e y  
stand. A cco rd in g ly , if ,  in  th e  circum stances as 
th e y  appeared to  be, w hen the  t im e  fo r  com 
m encing the  f irs t  voyage a rrive d , th e  tru e  
conclusion is th a t,  in  the  supposed in te n tio n  o f 
the  parties w hen th e y  entered in to  th e  cha rte r, 
such circum stances, so v iewed, w o u ld  defeat 
the  whole con tra c t, the n  the  co n tra c t was fo r th 
w ith  discharged, no m a tte r  w h a t happened a fte r
wards trh e n  the  dates o f the  la te r voyages were 
reached.

E ven  on th is  fo o tin g  th e  same d if f ic u lty  s t ill 
arises th a t,  i f  the  voyages were re a lly  in tended 
to  be separate and independent voyages, the  
pa rties  canno t have in tended the  fa ilu re  o f one 
to  in v o lv e  the  fa ilu re  o f  a ll. T hey  m ay  have 
been e n tit le d  to  say th a t  the  circum stances 
w h ich  led to  the  fa ilu re  o f the  f irs t  seemed lik e ly  
to  con tinue  in  existence when the  tim e  came 
fo r  the  second and so on, b u t to  m y  m in d , th a t  
o f  its e lf  leads o n ly  to  the  conclusion th a t  the  
tim e  fo r  decid ing w hethe r each separate ad 
ven tu re  is fru s tra te d  arises in  th is  case when 
the  tim e  fo r  pe rfo rm in g  i t  has su b s ta n tia lly  
a rrive d  and n o t before. T o  h o ld  otherw ise 
w o u ld  be to  con ve rt a co n tra c t fo r  separate 
adventures in to  a c o n tra c t fo r  one com posite 
adven tu re  to  the  p re jud ice  o f one p a r ty  o r the 
o ther.

I t  was argued on the  s treng th  o f w h a t was 
said in  th e  case o f E rte l Bieber and Co. v . Rio  
T in to  Company L im ite d  (sup.) b y  m y  noble and 
learned fr ie n d , L o rd  D uned in  (a t p. 270), and b y  
L o rd  P a rke r o f W a d d in g to n  (a t p . 283), th a t  i f  
a g iven cons truc tion , q u o tin g  L o rd  D u n e d in ’s 
words, “  w o u ld  be to  tu rn  a c o n tra c t fo r  tw o  
m illio n  tons in to  a c o n tra c t fo r  fa r  less,”  the  
con s tru c tion  so described m ust be re jected o u t
r ig h t,  and so, in  th is  case, a con s tru c tion  w h ich  
resu lts in  the  shipowners be ing bound to  three 
voyages, ha v in g  con trac ted  fo r  s ix , m us t be bad 
also. I t  is p la in  th a t  in  th a t  case b o th  noble 
Lo rds  were dea ling  w ith  the  question in  hand , 
v iz ., w he the r a suspensory clause ap p ly ing , 
am ong o th e r th ings , to  the  event o f w ar, cou ld , 
as between subjects and enemies o f h is M a jes ty  
be an answer to  the  d isso lu tion  o f the  whole 
c o n tra c t on the  ou tb reak  o f w a r, w h ich  w o u ld  
n a tu ra lly  be the  resu lt in  la w  o f th a t  re la tio n  and 
cou ld  leave stand ing  such p a r t  o f the  con tra c t 
as w o u ld  n o t e ve n tu a lly  become pe rfo rm ab le  
t i l l  a fte r  the  conclusion o f peace. I t  is, indeed, 
a cogent re p ly  to  such a con ten tio n  to  say th a t  
i t  makes a new c o n tra c t between the  pa rties, 
b u t no such a rgum ent applies where the  ques
t io n  is w he the r the  in te n tio n  o f the  parties 
themselves, n e ithe r be ing an enem y o f  the  K in g , 
is n o t to  d rop  such voyages as canno t be per
fo rm ed and to  re ta in  such as can. I t  m ay  be 
th o u g h t u n lik e ly  th a t  th e y  w o u ld  have in tended 
three voyages to  be o b lig a to ry  w hen three 
others had been abandoned, b u t fro m  the  na tu re

o f  th is  c o n tra c t I  am  assured th a t  i t  is n o t. 
These are d is tin c t voyages, n o t an ou t-and - 
hom e voyage as in  th e  case p u t  b y  B ra m w e ll, 
L .J .  in  H onck  v . M u lle r  (sup.) (a t p . 99), no r a 
single voyage as in  Jackson v . U n ion  M a rin e  
Insurance Company L im ite d  (sup.).

A tk in ,  L .J .  observes in  h is d issen tien t ju d g 
m en t th a t  “  th is  is a ty p ic a l case o f fru s tra t io n . 
S u b s ta n tia lly  the  whole o f the  e x is ting  c ircu m 
stances w h ich  fo rm ed the  basis o f the  con tra c t 
had disappeared d u rin g  th e  w a r . . . the
p o s s ib ility  o f  reg u la r service, and reg u la r sh ip
m en t, w h ich  alone gave the  m u tu a l ob liga tions 
o f fixed  sh ipm ents a t a fixed  price a com m ercia l 
basis, had b y  com m on consent disappeared.
. . . A t  the  ro o t o f the  doc trine  o f fru s tra 
t io n  lies th e  necessity fo r  re liev ing  com m ercia l 
m en o f suspense.”  W ith  g rea t respect I  
ven tu re  to  question th is . I n  the  case o f a 
c o n tra c t lik e  th is , w h ich  is an extrem e case 
o f com m ercia l providence, eve ry th in g  was so 
ob v ious ly  liab le  to  be upset, m ore o r less, b y  
changes o f circum stances o f a ll sorts as to  m ake 
i t  v e ry  d if f ic u lt  to  say th a t  in  1913 the parties 
in tended even the  G reat W a r to  in v o lv e  the 
d isso lu tion  o f the  c o n tra c t f ive  years a fte rw ards, 
tho ugh  t i l l  1918, a t an y  ra te  I  suppose, i t  w ou ld  
rem a in  in  force. In  e ffect m ost fo rw a rd  
con tracts  can be regarded as a fo rm  o f  com 
m erc ia l insurance, in  w h ich  eve ry  event is 
in tended  to  be a t th e  r is k  o f one p a r ty  o r 
ano the r. Each p a r ty  is lik e ly  m ost to  need the  
m aintenance o f such a c o n tra c t e xa c tly  when 
the  o th e r w o u ld  m ost w ish  to  be r id  o f i t .  I f ,  
as here, n e ithe r p a r ty  w ished the  f irs t  three 
voyages to  be perfo rm ed, the  rem edy was to  
le t  them  drop  one b y  one, as th e y  d id , and to  
see how  th in gs  w e n t on. T o  re lieve th e  sh ip ' 
owners o f suspense b y  d isso lv ing  the  en tire  
con tra c t w o u ld , a fte r  a ll, o n ly  p lunge the m  in to  
a new suspense, nam ely , how  to  get dead
w e ig h t cargo, and a t a p re -w ar ra te  o f fre ig h t, 
too , i f  ships should be once m ore a t th e ir  dis
posal. The charterers again, unless th is  cha rte r 
s tood, w o u ld  n o t be able to  sell th e ir  p ro du c t 
c .f. and i. ,  when the prospect o f re s ta rtin g  the 
D u n k irk  m ills  im p roved , except a t th e  cost o f 
speculating on the  fre ig h t e lem ent in  the  price, 
so th a t  th e y , too , w o u ld  necessarily be exposed 
to  some suspense one w a y  o r the  o the r. I f  the  
suspense is u n ila te ra l th e  re su lt o f  p u t t in g  an 
end to  i t  b y  d isso lv ing  the  c o n tra c t m ay  on ly  
be to  deprive  th e  o th e r p a r ty  o f th e  chance ot 
ad m in is te rin g  a n o t un p ro fita b le  squeeze. A ll 
the unce rta in ties  o f a com m ercia l c o n tra c t can 
u lt im a te ly  be expressed, tho ugh  n o t ve ry  
accu ra te ly , in  te rm s o f m oney and ra re ly , 
ever, is i t  a g round  fo r  in fe rr in g  fru s tra t io n  o f an 
adven tu re  th a t  the  c o n tra c t has tu rn e d  o u t to  
be a loss o r even a com m ercia l d isaster lo r  some
bo dy . I f  a c o n tra c t is re a lly  a speculative 
c o n tra c t, as th is  p la in ly  is, the  doc trine  oI 
fru s tra t io n  can ra re ly , i f  ever, a p p ly  to  i t ,  fo r  the 
basis o f a speculative c o n tra c t is to  d is tr ib u te  
a ll the  risks on one side o r on the  o th e r and to 
e lim in a te  a n y  chance o f the  c o n tra c t fa ll in g  to  
the  g round , unless, indeed, the  la w  has p u t an 
end to  i t .  E ven  the ou tb rea k  o f w a r does n o t
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necessarily resu lt in  the  fru s tra t io n  o f com 
m erc ia l adven tu res. I t  m ay  dissolve a c o n tra c t 
ns in v o lv in g  a tra d in g  w ith  th e  enem y, w h ich  is 
a to ta l ly  d iffe re n t g round , b u t, a p a rt fro m  th is  
and in  sp ite  o f the  un ce rta in  d u ra tio n  o f w a r, i t  
m us t depend on the  facts w h e the r there  is a 
fru s tra t io n  o f the  con tem p la ted  adven tu re  in  
re a lity . N o  one can te l l  how  long  a spell o f  
com m ercia l depression m ay  la s t ; no suspense 
can be m ore harassing th a n  the  vagaries o f 
fo re ign exchanges, b u t con tracts  are made fo r  
the  purpose o f f ix in g  the  incidence o f  such risks 
m  advance, and th e ir  occurrence o n ly  makes i t  
the  m ore necessary to  up h o ld  a c o n tra c t and 
n o t to  m ake them  the  g round  fo r  d ischa rg ing

I  w o u ld  dismiss th is  appeal.

L o rd  W r e n b u r y  and L o rd  Ca r s o n  concurred.

A p p ea l dismissed.

S olic ito rs  fo r  the  appe llan ts, Charles L ig h t-  
bound and Co.

S olic ito rs  fo r  the  respondents, W ill ia m  A .  
Crum p  and Son.

Cmwt d  |ttirkature.
COURT OF APPEAL.

Dec. 18 and  19, 1922.

(Before B a n k e s , W a r r in g t o n , and 
Sc r u t t o n , L .J J .)

Moss St e a m s h ip  Co m p a n y  v .  B o a r d  o f  
T r a d e , (a)

a p p e a l  f r o m  t h e  w a r  c o m p e n s a t io n  c o u r t .

In d e m n ity  A c t— C harter-party— Voyage directed 
by Government— Voyage to be fo r  charterers’’ 
account— Loss to charterers— Compensation 
— Interference w ith  business— “  Regulation o f  
general ap p lica tio n  ” — In d e m n ity  A c t 1920 
(10 &  11 Geo. 5, c. 48), s. 2, sub-ss. 1 (b), 
2 (H i.)  (b) ; Schedule, P a rt I I .

%  sect. 2, sub-sect. 1 (b), o f the In d e m n ity  A c t 
1920, any person who has, otherwise than by 
requ is ition  o f a sh ip , “  sustained any direct 
loss o r damage by reason o f interference w ith  
his . .  . business . . . through the
exercise . . . d u rin g  the w a r o f any power
under any enactment re la ting  to the defence o f 
Ihe rea lm  . . . sha ll be entitled to p a y 
ment o f compensation in  respect o f such loss or 
damage.”  B y  sub-sect. 2 ( in .)  (b), i f  the
c la im ant w ou ld  apa rt fro m  the A c t have no 
legal r ig h t to compensation, the compensation 
ls  to be assessed according to the p r in c ip le s  set 
fo r th  in  p a rt I I .  o f the schedule to the A c t ;  by 
which  “  The compensation to be awarded sha ll 
be assessed by tak ing  in to  account on ly  the

^ d ire c t loss and damage suffered by the c la im ant

R eported  by W . C. Sandford, E sq ., B a-rrister-w t- 
I ja w .

by reason o f direct and p a rtic u la r interference 
w ith  h is p rope rty  or business, and noth ing sha ll 
be inc luded in  respect o f any loss or damage due 
to or a r is in g  tlirough the enforcement o f any  
order or regulation o f general or local app lica 
tion , o r in  respect o f any loss o r damage due 
s im p ly  and solely to the existence o f a state o f 
w a r.”

The cla im ants, a sh ipp ing  company, chartered a 
sh ip  fo r  the purpose o f the ir o rd in a ry  business, 
namely, ru n n in g  a line  o f steamers to the 
M editerranean. Clause 32 o f the charter-party  
provided that i f  the sh ip  was directed by the 
Government fo r  some voyage the direction was 
to be fo r  the charterers' account. The Govern
ment directed the sh ip  to Cuba to load a cargo 
o f sugar. The voyage was not pro fitab le  to the 
charterers, nor d id  they earn the p ro fits  which  
they would have made i f  the sh ip  had been 
employed in  the M editerranean trade. I n  
consequence o f the rise o f sh ipp ing  rates ow ing  
to the w ar i t  was im practicab le fo r  the 
charterers to charter another sh ip  in  substitu
tion . They claim ed compensation, under the 
In d e m n ity  A c t 1920, fo r  the loss sustained by  
the Government's interference w ith  the ir busi
ness.

H e ld, that they were not entitled to compensation. 
B y  Bankes, L .J .  : On the ground that the loss 

was due to the “  enforcement o f a regulation o f  
general a p p lica tio n .”

B y  W arring ton  and Scrutton, L .J J .  : On the 
ground that the loss was occasioned by the fa c t  
that the charterers' own contract w ith  the sh ip 
owners bound them to ca rry  out the d irection o f  
the Government on the ir own account, and that 
consequently there was no direct interference 
w ith  the ir business.

B y  Scrutton, L .J .  : A lso , on the g round that the 
loss resulted fro m  the fa c t that i t  was not 
pro fitab le  to employ a substituted sh ip  in  the 
charterers' business because o f the high rates 
charged fo r  ships ow ing to the existence o f a 
state o f war.

A p p e a l  b y  th e  B oa rd  o f T rade  fro m  a decision 
o f  th e  W a r Com pensation C ourt.

The c la im an ts  owned a line  o f steamers 
engaged in  the  M ed ite rranean, B la c k  Sea, and 
E g y p tia n  trade . On th e  16th J u ly  1919 th e y  
cha rte red fro m  th e  A d a m  S team ship C om pany 
th e  steam ship A belour on t im e  ch a rte r fo r  
f ifte e n  m on ths. The c h a rte r-p a rty  fix e d  the  
trade  w ith in  th e  lim its  “  U n ite d  K in g d o m , 
C o n tin en t, B la c k  Sea, M ed ite rranean T rades, 
in c lu d in g  E g y p t to  U n ite d  States o f  A m erica  
and U n ite d  K in g d o m , and fo r  o th e r trades as pe r 
owners’ w a rran tie s  a tta ch e d .”  The c h a rte r 
p ro v id e d  b y  clause 32 t h a t : “  I f  d u r in g  th e  
cu rre ncy  o f  th is  c h a rte r steam er is d irec ted  b y  
th e  B r it is h  G overnm en t . . . fo r  some
voyage o r voyages th is  d ire c tio n  is to  be fo r  
cha rte re rs ’ accoun t and th is  c h a rte r-p a rty  w ith  
a l l its  con d itions  to  fem a in  in  force between th e  
charte rers and owners. Should steam er be 
req u is ition ed  b y  the  B r it is h  G overnm en t th is  
ch a rte r to  be n u ll and v o id .”  B y  a reg. 39 b b b , 
made in  J u ly  1917, unde r th e  powers con ferred
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b y  the  Defence o f th e  R ea lm  A c t,  th e  S h ipp ing  
C o n tro lle r was em powered to  m ake orders 
re s tr ic t in g  o r g iv in g  d irec tions  w ith  respect to  
th e  na tu re  o f  th e  trades in  w h ich  ships were to  
be em ployed, in c lu d in g  d irec tions  re q u ir in g  
ships to  proceed to  specified p o rts  ; and  b y  
reg. 3 9 d d , m ade in  Feb. 1 9 1 9 , B r it is h  ships were 
p ro h ib ite d  fro m  proceeding to  sea w ith o u t a 
licence o f th e  S h ipp ing  C o n tro lle r. The S h ip 
p in g  C o n tro lle r on th e  3 rd  Jan . 1 9 2 0 , refused a 
licence to  th e  A belour to  proceed to  the  
M ed ite rranean and  d irec ted  th e  A d a m  Steam 
s h ip  C om pany to  send her to  Cuba to  load  a 
cargo o f  sugar. As the  A be lour was n o t 
req u is ition ed  no h ire  became payab le  b y  the  
G ove rnm en t to  th e  c la im an ts , w ho had to  p a y  
th e  fu l l  ch a rte r h ire  to  th e  owners, and los t 
th e re b y  th e  sum  o f  14 ,7581. T h e y  also lo s t 
th e  p ro fit ,  a m o u n tin g  to  61981., w h ich  th e y  
w o u ld  have m ade i f  th e  sh ip  had  been a llow ed 
to  m ake th e  proposed voyage to  th e  M e d ite r
ranean. T he  c la im an ts  cou ld  n o t m in im ise  th a t  
loss b y  h ir in g  an o the r sh ip  in  th e  place o f  the  
Abelour, ow ing  to  th e  h igh  ra te  o f  h ire  ru lin g  a t 
th e  tim e . The c la im an ts  sought to  recover the  
above  tw o  sums as com pensation un de r sect. 2, 
sub-sect. 1 (b), o f  th e  In d e m n ity  A c t  1 9 2 0 . 
T h e  m a jo r ity  o f the  Com pensation C ourt found  
th a t  : “  The cha rte re rs ’ business was th a t  o f a 
c a rr ie r  o f  goods b y  th e ir  lin e  o f steamers to  the  
M ed ite rranean, B la c k  Sea and E g y p t,  and the  
Abelour was cha rte red  as a veh ic le  fo r  c a rry in g  
o n  th a t  business and no o th e r.”  T h e y  he ld , on 
th e  a u th o r ity  o f the  E ll io t t  Steam T ug Company 
v .  S h ip p in g  Contro ller (1 5  Asp. M ar. L a w  
Cas. 4 0 6  ; 1 2 6  L .  T . R ep . 158  ; (1 9 2 2 ) 1 K .
B . . 127) th a t  th e  d ire c tio n  to  th e  owners 
to  send he r on a voyage fo r  w h ich  she was 
n o t cha rte red  was an in te rfe rence  w ith  the  
business o f  th e  charte rers w h ich  d ire c t ly  caused 
a loss to  th e m  o f  m oney th ro w n  aw ay and 
p ro fits , and acco rd ing ly  aw arded to  the  
c la im a n ts  th e  tw o  sums cla im ed. T he  d is
sen tien t m em ber o f  th e  c o u rt d is tingu ished  the  
E ll io t t  Steam T ug Case (sup.) on th e  g round , 
am ongst others, th a t  th e  cha rte r the re  d id  n o t 
con ta in  a clause s im ila r  to  clause 32 o f  the  
present ch a rte r ; and he was o f op in io n  th a t  
th e  effect o f  th a t  clause was to  m ake th e  Cuba 
voyage a p a r t  o f th e  cha rte re rs ’ business, so 
th a t  th e  loss flow ed fro m  th e ir  ow n co n tra c t 
a n d  n o t fro m  a n y  in te rfe rence b y  th e  C o n tro lle r.

The B oa rd  o f T rade  appealed.
S ir Ernest Pollock, K .C ., M a c K in n o n , K .C ., 

and D arby  fo r  the  B o a rd  o f  T rade .— B y  
clause 32 o f  th e  c h a rte r-p a rty , the  charterers 
ha d  made p ro v is io n  fo r  a d ire c tio n  b y  the  
G overnm en t, and  the  voyage to  Cuba when 
d irec ted  was n o t an in te rfe rence w ith  th e ir  
business, b u t was th e  resu lt o f  th e ir  own 
v o lu n ta ry  a c t done in  a n tic ip a tio n  o f  the  
re g u la tio n  be ing app lied  to  th is  p a r tic u la r  
sh ip . T he  case is d is tingu ishab le  on th a t  
g ro u n d  fro m  th e  E ll io t t  Steam T ug  case (sup.).

S ir Leslie Scott, K .C . and Le Quesne fo r  the  
cha rte re rs .— The question  w h e the r th e  voyage 
to  Cuba was an in te rfe rence w ith  the  cha rte re rs ’

business is n o t open, fo r  the  Com pensation 
C ourt b y  a m a jo r ity  decided th a t  question 
o f  fa c t in  the  a ffirm a tiv e  ; and the re  being 
an in te rfe rence w ith  th e  cha rte rers ’ business, 
th e  case is governed b y  the  E ll io t t  Steam 
T ug  case (sup.). Clause 32 is res in te r 
alios acta and does n o t a ffec t th e  pos ition  
between th e  charte rers and th e  G overnm ent. 
I f  the  G overnm en t is go ing to  cause a loss to  
e ith e r A . o r B ., and A . agrees w ith  B ., th a t  i f  
th e  loss is caused, A ., as between A . and  B ., 
sha ll bear i t ,  th a t  agreem ent does n o t in  itse lf 
take  aw ay fro m  A . the  r ig h t  he has to  com 
pensation fro m  th e  G overnm ent. F u rth e r, the 
loss w o u ld  have fa llen  on th e  charte rers in  the  
f irs t  place and  n o t on th e  shipowners, i f  the  
clause had  n o t been inserted , and i t  is the re 
fo re  im m a te r ia l as regards th e  cha rte re rs ’ 
c la im  aga inst th e  G overnm en t w he the r i t  was 
inserted in  the  c h a rte r-p a rty  o r n o t. The 
p ro x im a te  and  d ire c t cause o f th e  loss to  the  
charte rers was th e  G ove rnm en t’s d irec tio n , 
and  n o t the  in se rtio n  o f  clause 32 in  the 
c h a rte r-p a rty .

B a n k e s , L .J .— Before dea ling  w ith  the  facts 
o f  th is  case, I  w ish  to  say a w o rd  a b o u t th e  case 
o f  E ll io t t  Steam T ug Com pany  v . S h ip p in g  Con
tro lle r (15 A sp. M ar. L a w  Cas. 4 0 6 ; 126 L .  T . 
R ep . 158 ; (1922) 1 K .  B . 127), because I  th in k  
th a t  case has been supposed to  have decided 
som eth ing m ore th a n  i t  d id  in  fa c t decide. A  
tu g  was cha rte red  to  th e  c la im an ts  fo r  an 
in d e fin ite  pe riod  on v e ry  favou rab le  te rm s, the  
charte rers h a v in g  th e  o p tio n  o f de te rm in in g  the 
c h a rte r-p a rty  a t  a n y  t im e  b y  g iv in g  fourteen 
days’ no tice  to  th e  owners. The tu g  was 
req u is ition ed  b y  th e  G overnm ent, and was 
unde r re q u is it io n  fo r  a considerable t im e . The 
charte rers, h a v in g  a favou rab le  c ha rte r, th o u g h t 
i t  to  th e ir  in te rests  n o t to  de term ine i t ,  so th a t 
th e y  m ig h t have th e  use o f the  tu g  w hen the 
re q u is it io n  should cease.

In  these circum stances, th e y  c la im ed com 
pensation fo r  loss o f  p ro fits  w h ich  th e y  w ould 
have m ade b y  th e  use o f  th e  tu g  d u r in g  the 
pe riod  o f th e  re q u is itio n . The Com pensation 
C o u rt aw arded th e m  com pensation fo r  loss o f 
p ro fits  fo r  t h i r t y  days, considering th a t  they 
were e n tit le d  to  th a t  t im e  to  consider th e ir  
p o s itio n , b u t refused the m  an y  fu r th e r  com 
pensa tion  fo r  loss o f  p ro fits  a fte r  th e  th ir t y  
days on th e  g round  th a t  th e y  ou gh t to  have 
m in im ised  th e  loss b y  p u t t in g  an end to  the 
cha rte r, in  w h ich  case th e y  w o u ld  no longer 
have to  p a y  h ire  to  th e  owners. The case then 
came to  th is  c o u rt, and the  o n ly  p o in t discussed 
was w h e the r upon  the  fac ts  th e  charte rers had 
p roved  a n y  “  d ire c t loss ”  to  th e ir  business 
w ith in  the  m eaning o f sect. 2, sub-sect. 1 (b)> 
o f  the  In d e m n ity  A c t  1920. I t  was contended 
fo r  the  respondent th a t  the re  was no d ire c t loss 
a t a ll, b u t th a t,  i f  the re  was, inasm uch aS 
com pensation was to  be aw arded upon the 
princ ip les  upon  w h ich  the  Com m ission had 
h ith e r to  acted, and as th e  Com m ission had 
never p re v io u s ly  a llow ed loss o f  p ro fits , i f  
cou ld  n o t be recovered. W a rr in g to n , L .J .  and 
I  b o th  th o u g h t, c o n tra ry  to  the  op in ion  ° ‘
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c ru tto n , L .J . ,  th a t  the  loss o f p ro fits  c la im ed 
oy th e  charte rers was a “  d ire c t loss ”  w ith in  
he m eaning o f th e  sub-section. N o  question 

was ra ised before us upon  th e  con s tru c tion  
w h ich  o u g h t to  be p u t  upon  th e  language o f 

I I .  o f  th e  schedule. B u t  as fro m  the  
Judgm ent o f  th e  Com pensation C ourt i t  was 
d o u b tfu l w h e the r th e y  had  refused to  a llow  
com pensation fo r  loss o f  p ro fits  a fte r  th e  th i r t y  
days on the  g ro un d  th a t  i t  was n o t a d ire c t loss, 
in  w h ich  case th e  m a jo r ity  o f  th is  c o u rt th o u g h t 
th e y  were w rong , o r on th e  g ro un d  th a t  the  
allowance o f such loss w o u ld  have been in  
con tra ven tion  o f th e  express language o f 
Pa r t  I I -  o f  the  schedule, we re m itte d  th e  case to  

cm  so th a t  th e y  m ig h t f in d  th e  necessarv 
‘ acts re la tin g  to  th a t  question.

fThe  re p o rt o f  the  Com pensation C ourt was 
in a t th e  c la im an ts  in  n o rm a l tim es w o u ld  have 
Had no d if f ic u lty  in  h ir in g  an o the r tu g  in  th e  
Place o f  the  F ra n k ,  and  w o u ld  consequently  
Have suffered no loss ; th a t  th e y  fa ile d  to  o b ta in  
ano the r a t a com m e rc ia lly  p ra c ticab le  ra te  
solely ow ing  to  th e  existence o f  a sta te  o f  w a r.

ue C o u rt o f  A pp ea l he ld  th a t  upon  th e  above 
iacts i t  was im possib le  to  say th a t  the  Com 
pensation C o u rt had  gone w ro ng  as m a tte r  o f 
law , and dismissed th e  appeal.]

I  pass now  to  consider th e  fac ts  o f the  present 
case. The c la im  is b y  th e  Moss S team ship 

om pany fo r  com pensation fo r  d ire c t loss 
,,  th e y  have susta ined b y  in te rfe rence w ith  
de ir business unde r the  fo llo w in g  circum stances, 
he c la im an ts , w ho ru n  a lin e  o f  steamers to  the  
ed ite rranean, cha rte red  th e  steam ship A belour 

u t im e  ch a rte r fo r  f ifte e n  m on ths  da ted  the  
th  J u ly  1919. A t  th a t  t im e  regs. 39b b b  

n d 39d d  were in  force, the  fo rm e r h a v in g  
een m ade in  1917 and th e  la t te r  e a rly  in  1919. 
t te r  th e  passing o f  those regu la tions i t  appears 

°  have become th e  p rac tice  fo r  persons 
en tering  in to  cha rte r-pa rties , w h e the r owners 
° r  charterers, to  in se rt in  th e  con trac ts  some 
Provisions as to  w h a t was to  happen in  th e  
cyen t o f  th e  vessel be ing req u is ition ed  o r 

Wected upon  a p a r tic u la r  voyage, i t  be ing 
'•ce rta in  a t th e  da te  o f th e  c o n tra c t w h e the r 
e re q u is it io n  o r th e  d irec ted  voyage w o u ld  

Urn o u t p ro fita b le  o r n o t. ' I n  th is  c h a rte r-p a rty  
Was p ro v id e d  b y  clause 32 th a t  : “  I f  d u rin g  
e cu rrency  o f  th is  c h a rte r steam er is d irec ted  

y  th e  B r it is h  G overnm en t . . . fo r  some
oyage o r voyages th is  d ire c tio n  is to  be fo r  
ha rte re rs ’ accoun t, and  th is  c h a rte r-p a rty  w ith  
1 Us con d itions  to  rem a in  in  force between the  

harterers and owners.”  The vessel was 
hbsequently  d irec ted  b y  th e  S h ipp ing  Con- 
o ile r d u r in g  th e  cu rrency  o f th e  ch a rte r to  

Proceed on a voyage to  Cuba, ins tead  o f  on 
c voyage w h ich  th e  charte rers had  contem - 

P ated, and  w h ich , in  th e  op in io n  o f the  
J 'm p e n s a tio n  C ourt, w o u ld  have been a p ro fit-  
si k  v<,y aSe- The d irec ted  voyage resu lted  in  a 
’ bsta n t ia l loss. The m a jo r ity  o f  th e  Com- 
fp 'nsa tion  C o u rt came to  th e  conclusion th a t  
k°tnpensa tion  was recoverable fo r  th a t  loss, 

o f op in io n  th a t,  on th e  a u th o r ity  o f  the  
l ott Steam T ug  case (sup.), i t  was to  be

tre a te d  as a d ire c t loss b y  reason o f in te rfe rence  
w ith  the  cha rte re rs ’ business.

I  am  q u ite  prepared to  deal w ith  th is  case 
on the  fo o tin g  th a t  the  cha rte rers ’ business 
inc lud ed  the  cha rte rin g  o f vessels to  ta ke  the  
place o f a n y  o f th e ir  reg u la r lin e  w h ich  fo r  
some cause o r o th e r were n o t ava ilab le , and th e  
w o rk in g  o f such vessels when cha rte red , and I  
am q u ite  prepared to  adhere to  m y  v ie w  
expressed in  th e  E ll io t t  case th a t  a loss o f  p ro fit  
experienced b y  charterers as th e  re su lt o f  such 
in te rfe rence w o u ld  be a d ire c t loss w ith in  th e  
m eaning o f sect. 2, sub-sect. 1 (b), p ro v id e d  i t  
satisfied the  o th e r cond itions  o f th e  s ta tu te .

In  th e  present case th ree  questions o f la w  
arise fo r  decision upon  th e  fac ts  s ta ted  b y  th e  
Com pensation C o u r t : F irs t ,  was the re  an y  
in te rfe rence w ith  the  business o f th e  charterers- 
th ro u g h  th e  exercise o r p u rp o rte d  exercise 
d u rin g  th e  W a r o f a n y  pow er unde r an y  enact
m e n t re la t in g  to  th e  defence o f  th e  rea lm  o r any 
re g u la tio n  made o r p u rp o rte d  to  be made 
the reunde r ? Secondly, i f  the re  was such an 
in te rfe rence, was i t  a “  p a r tic u la r  in te rfe rence ”  
w ith in  th e  m eaning o f p a r t  I I .  o f  th e  schedule ? 
A n d  th ir d ly ,  i f  the re  was an in te rfe rence  and 
i t  was p a rtic u la r, was th e  loss com p la ined o f 
due to  th e  “  en forcem ent o f  a n y  o rder o f general 
. . . a p p lic a tio n  ”  ? U p on  th e  f irs t  o f
those questions i t  was contended fo r  th e  
respondent th a t  the re  was no in te rfe rence  w ith  
th e  cha rte re rs ’ business because, before th e  
regu la tions were p u t  in  force in  reference to  th is  
p a r tic u la r  sh ip , th e  charte rers had , in  conse
quence o f th e  m a k in g  o f  th e  regu la tions, decided 
to  c a rry  on th e ir  business so fa r  as th is  
p a r tic u la r  sh ip  was concerned in  a ce rta in  w ay, 
th a t  is to  say, to  t re a t a n y  voyage w h ich  she 
m ig h t be d irec ted  to  unde rtake  as be ing un de r
ta ke n  on th e ir  ow n a c c o u n t; and  i t  was said 
th a t  th e  voyage when so unde rta ken  was n o t 
th e  re su lt o f  an y  in te rfe rence  w ith  th e ir  bus i
ness, b u t was b ro u g h t ab ou t b y  th e ir  ow n 
v o lu n ta ry  ac t done in  a n tic ip a tio n  o f the  
re g u la tio n  be ing app lied  to  th is  p a r tic u la r  ship. 
S peaking fo r  m yse lf, I  th in k  the re  is g rea t force 
in  th a t  a rgum en t, and i f  i t  were necessary to  do 
so I  should be prepared to  accept i t  and ac t 
upon  i t .  B u t  I  p re fe r to  res t m y  ju d g m e n t 
upon  a d iffe re n t g round  w h ich  I  w i l l  deal w ith  
p resen tly .

U p on  th e  second question , w he the r, assum ing 
th a t  th e  d ire c tio n  was an in te rfe rence, i t  was a 
“  p a r t ic u la r  in te rfe rence ,”  I  do n o t propose to  
say a n y th in g , because th e  tru e  in te rp re ta tio n  
to  be p u t  on those w ords m a y  have to  be con
sidered in  some la te r  case and I  do n o t w ish  to  
say a n y th in g  w h ich  m a y  em barrass th e  t r ib u n a l 
in  dea ling  w ith  a c la im  w h ich  m a y  depend upon 
fac ts  v e ry  d iffe re n t fro m  those in  th e  present 
case. B u t  I  m a y  say th a t  in  a l l cases fa ll in g  
w ith in  sect. 2, sub.-sect. 2 ( in .)  (b), th a t  is to  
say, cases in  w h ich  the re  w o u ld  be no lega l 
r ig h t  a p a rt fro m  th e  A c t, special a tte n tio n  
m u s t be d irec ted  to  the  language o f p a r t  I I .  o f  
th e  schedule ; fo r  th a t  is the  p a r t  o f th e  A c t  to  
w h ich  you  m u s t lo ok  to  ascerta in  the  p r in c ip le s  
upon  w h ich  com pensation is to  be assessed in
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such cases. A lth o u g h  a p a r tic u la r  c la im a n t 
m a y  be p r im d  fa c ie  e n tit le d  to  com pensation 
unde r sect. 2, sub-sect. 1 (b), on th e  g round  
th a t  he has susta ined a d ire c t loss b y  reason o f 
in te rfe rence  w ith  h is business th ro u g h  the  
op e ra tion  o f  a re g u la tio n  made unde r an 
en ac tm en t fo r  th e  defence o f  th e  rea lm , i f  you  
fin d , w hen y o u  come to  consider p a r t  I I .  o f  the  
schedule, th a t  h is c la im  is n o t covered b y  the  
language o f th a t  p a r t  h is c la im  to  com pensation 
w i l l  fa il.  I t  p rov ides th a t  : “  The com pensa
t io n  to  be aw arded sha ll be assessed b y  ta k in g  
in to  accoun t o n ly  th e  d ire c t loss and damage 
suffered b y  th e  c la im a n t b y  reason o f d ire c t 
and  p a r tic u la r  in te rfe rence, b u t  i t  ind ica tes 
ce rta in  k in d s  o f loss w h ich  are to  be excluded 
fro m  cons idera tion , one o f  w h ich  is loss “  a ris ing  
th ro u g h  th e  en forcem ent o f an y  o rder o r 
re g u la tio n  o f general . . . a p p lic a tio n .”

T h a t b rings to  me th e  th ir d  question. 
A ssum ing th a t  th e  loss here was a d ire c t loss 
caused b y  a p a r tic u la r  in te rfe rence  w ith  the  
cha rte re rs ’ business, was i t  due to  th e  enforce
m e n t o f a reg u la tio n  o f general a p p lica tio n  ? 
I  th in k  th a t  i t  was, and i t  is on th a t  conclusion 
th a t  I  p re fe r to  fou nd  m y  ju d g m e n t. Those 
w ords appear to  me to  cover th is  case com 
p le te ly , w h e the r i t  be looked a t fro m  th e  p o in t 
o f v ie w  o f  th e  cha rte re rs ’ h a v in g  a n tic ip a te d  
its  a p p lica tio n  b y  th e  m anner in  w h ich  th e y  
conducted th e ir  business, o r fro m  the  p o in t o f 
v ie w  o f its  ac tu a l a p p lic a tio n  to  th e ir  p a r tic u la r  
case. I n  e ith e r v ie w  th e  loss was due to  th e  
en fo rcem ent o f  a re g u la tio n  o f general ap p lica 
t io n .  On th a t  g ro un d  I  th in k  th a t  th e  m a jo r ity  
o f  th e  Com pensation C o u rt were w rong  in  
a w a rd in g  th e  com pensation c la im ed, and the  
appea l shou ld  be allow ed.

W a r r in g t o n , L .J .— I  am  o f  th e  same 
o p in io n , b u t  I  p re fe r to  base m y  ju d g m e n t on 
w h a t I  th in k  is th e  p ro pe r in ference to  be d raw n  
fro m  the  fac ts  w ith  reference to  th e  question  
w h e the r th e  c la im an ts ’ loss was caused b y  
in te rfe rence w ith  th e ir  business th ro u g h  the  
exercise b y  th e  S h ipp ing  C o n tro lle r o f the  
powers con ferred upon h im  b y  th e  regu la tions 
com p la ined  o f  w ith in  th e  m eaning o f  sect. 2, 
sub-sect. 1 (b). The fac ts , as fou nd  b y  th e  
tr ib u n a l and  w h ich  I  un rese rved ly  accept, are 
th a t  th e  reg u la r and  o rd in a ry  business o f  th e  
c la im an ts  consisted in  tra d in g  to  E g y p t and 
th e  M ed ite rranean, and  th a t  th e  A belour was 
expressly  cha rte red  fo r  th a t  business. I f  those 
fac ts  stood alone i t  m ig h t w e ll be th a t  the  
c la im a n ts ’ loss was th e  re su lt o f  an  in te rfe rence 
w ith  th a t  business. B u t  the n  we are faced 
w ith  an o the r fa c t : th a t  th e  pa rties  to  th e  
A be lour's  c h a rte r con tem p la ted  th e  p o s s ib ility  
o f  her be ing d irec ted  b y  th e  B r it is h  G overnm en t 
on  a voyage d iffe re n t fro m  th a t  w h ich  she w o u ld  
u n de rta ke  i f  she were em p loyed on th e  
cha rte re rs ’ o rd in a ry  business, and th e y  accord
in g ly  m ade special p ro v is io n  in  the  c h a rte r-p a rty  
th a t  i f  she were so d irec ted  th e  voyage should 
be on th e  cha rte re rs ’ a c c o u n t; in  o th e r words, 
th e y  de te rm ined  in  a n tic ip a tio n  o f  such a 
d ire c tio n  th a t  i f  she were so d irec ted  th e ir  
business shou ld  be ca rried  on in  such a w a y  as
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to  inc lude  th a t  voyage. I f  th a t  be so i t  canno t 
be said th a t  the  d ire c tio n  when i t  to o k  place 
in v o lv e d  an in te rfe rence w ith  business, fo r  i t  
became p a r t  o f  th e ir  business to  co m p ly  w ith  
th e  d ire c tio n , and  ta ke  th e  chance o f its  tu rn in g  
o u t p ro fita b le  o r the  reverse. I t ,  in  fa c t, tu rn e d  
o u t u n p ro fita b le  and th e y  susta ined a loss, b u t 
th e y  susta ined i t  as a business in cu rre d  in  the  
prosecu tion  o f th e ir  business in  th e  p a r tic u la r  
w a y  in  w h ich , in  regard  to  th is  sh ip , th e y  
con tem p la ted  th a t  i t  w o u ld  be prosecuted. 
There fore i t  seems to  me th a t  the re  was no 
d ire c t in te rfe rence w ith  th e ir  business.

W ith  regard  to  the  schedule I  shou ld  pre fe r 
to  reserve m y  v ie w  as to  w h a t is m ea n t by  
“  damage due to  o r a ris ing  fro m  the  enforce
m en t o f a n y  o rder o r reg u la tio n  o f general o r 
loca l a p p lic a tio n .”  I  th in k  i t  is unnecessary 
to  express a de fin ite  o p in ion  upon  th a t,  fo r  i t  
seems to  me su ffic ien t to  fou nd  m y  decision 
upon  th e  language o f sect. 2, sub-sect. 1 (b). 
B u t  I  should lik e  to  say th is , th a t  i f  i t  is con
tended th a t  th e  in se rtio n  o f clause 32 in  the 
c h a rte r-p a rty  was a consequence o f th e  possi
b i l i t y  o f  a d ire c tio n  be ing g iven  unde r regs. 
39 b b b  and 39 d d , and th a t  th e  loss o f w h ich  the 
c la im an ts  com p la in  resu lts fro m  the  in se rtio n  
o f  th a t  clause, th e n  I  th in k  th a t  a n y  in terfe rence 
th a t  th e y  m ig h t re ly  upon  in  th a t  v ie w  o f  the  
case w o u ld  n o t be a p a r tic u la r  in te rfe rence  w ith  
th e ir  business, b u t  th e  loss w o u ld  be due to  the 
apprehension o f  such in te rfe rence b y  reason o f 
th e  general powers vested in  the  G overnm ent, 
and th a t,  i t  seems to  me, w o u ld  be excluded by 
the  te rm s o f  p a r t  I I .  o f  th e  schedule. I  agree 
th a t  the  appeal m us t be allow ed.

Sc r u t t o n , L .J .— M y  ow n p r iv a te  op in io n  is 
s t i l l  th a t  w h ic h  I  expressed in  the  E ll io t t  Steam 
T ug  case (sup.), th a t  com pensation fo r  G overn
m e n t ac tio n  on re q u is it io n in g  a sh ip  is to  be 
assessed to  th e  ow ner accord ing to  the  
princ ip les  in  p a r t  I .  o f  th e  schedule, and th a t  any 
loss to  th e  cha rte re r, w ho has o n ly  a con tra c tua l 
r ig h t  in  th e  ship, canno t be g iven  in  a d d itio n  
un de r p a r t  I I .  T h a t, i f  I  were a t l ib e r ty  to  act 
on i t ,  w o u ld  be an answer to  th e  charterers 
c la im  here ; b u t  I  am  precluded fro m  a c tin g  on 
i t  b y  th e  decision o f the  m a jo r ity  o f th is  cou rt 
in  th e  E ll io t t  case (sup.), and I  m us t assume 
th a t  a cha rte re r is e n tit le d  to  recover fo r  a 
d ire c t loss to  h is business unde r p a r t I I .  B u t 
in  th is  case I  th in k  th a t  he does n o t show such 
a loss, and  fo r  tw o  reasons : f irs t,  th e  loss is 
occasioned b y  th e  fa c t o f h is ow n con tra c t 
b in d in g  h im  to  c a rry  o u t th e  d ire c tio n  on h ,s 
ow n a c c o u n t; and, secondly, th e  loss results 
fro m  the  fa c t th a t  i t  was n o t p ro fita b le  to  
em p loy  a s u b s titu te d  ship in  th e  business 
because o f  th e  h ig h  ra tes charged fo r  ships 
ow ing  to  th e  existence o f a s ta te  o f w a r. 1 
agree th a t  th e  appeal should be allow ed.

A pp ea l allowed.

S o lic ito r fo r  th e  B oa rd  o f T rade , Treasury  
S olic ito r.

S olic ito rs  fo r  the  c la im a n t, H i l l ,  Dickinson, 
and Co.

M oss St e a m s h ip  Co m p a n y  v . B o a r d  o f  T r a d e .
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Ja m  29, 30, and Feb. 13, 1923. 
(Before B a n k e s , Sc r u t t o n , and  A t k i n , L .J J .)  

T h e  Co l o r a d o , (a)
A P P E A L  A D M IR A L T Y  D I V I S I O N .

■Mortgage —  Necessaries —  F ore ign mortgage 
duty executed and  registered according to 
fo re ign  law— Necessaries claims— Judgm ent in  
E ng land  fo r  necessaries cla im ants and fo r  
mortgagees— Necessaries cla im s preferred to 
cla im s o f the mortgagee by the law  o f the fo re ign  
place where the mortgage was made— L e x  
fo r i— Effect o f mortgage deed— Mortgagee hav- 
ln g  ju s  in  rem  in  vessel by fo re ign  law—  
P rio r it ie s .

Where a fo re ign  mortgagee obtains judgm ent in  
the A d m ira lty  Court on a mortgage made 
according to fo re ign  law  which gives to the 
mortgagee such rights as w ou ld  in  E ng lish  
law ran k  on a question o f p r io r it ie s  in  the same 
class as a m aritim e  lien , or the r ig h t created by 
an E ng lish  mortgage, h is  c la im  w i l l  be preferred  
to that o f necessaries men, notw ithstanding  
that by the law  o f the place inhere the mortgage 
uias made i t  w ou ld  have been postponed to a 
necessaries c la im . The effect o f the mortgage 
deed is  determined by the le x  lo c i con tractus 
and the question o f p r io r it ie s  by the le x  
fo ri.

Judgm ent was obtained in  the A d m ira lty  Court 
against a F rench vessel by ( i.)  a f irm  o f ship  
repairers fo r  necessaries;  ( ii.)  mortgagees
under a French deed o f mortgage du ly  executed 
and registered according to the law  o f France. 
I t  appeared that by French law  cla im s fo r  
necessaries take p r io r ity  over the cla im s o f  
mortgagees.

E etd (a ffirm ing  H i l l ,  J .) ,  that the righ ts o f the 
mortgagee under French law, being equivalent 
to the rights o f a holder o f a m a ritim e  lien  in  
E ng lish  law , i.e., to fo llo w  the res in to  whose
soever hands i t  m ay come, the cla im s o f the 
mortgagees were pre ferred to those o f the 
necessaries cla im ants.

> ,‘PKAI; fro m  an o rder o f H i l l ,  J . on a m o tio n  to  
'-‘ erm ine p r io r it ie s  as between c la im an ts  
ga inst the  proceeds o f th e  F rench  vessel 

Colorado.
J ,lc c la im an ts  were H i l l ’s D ry  Docks and 

ngineering C om pany L im ite d , w ho had 
5 9 R lned i lK lg ,n c n t’ on the  14 th  N o v . 1921, fo r  

y41. 3S. io d . fo r  necessaries aga inst th e  
utorado, and the  C re d it M a r it im e  F lu v ia l as 

o 0 r^Sagees under a F rench deed o f m ortgage 
8th ivir6 Colorado w ho had ob ta ined , on the  

M ay  1922, ju d g m e n t on th e ir  m ortgage, and 
h onouncing f o r th e  v a l id i ty  o f th e  m ortgage, 
ga inst th e  Colorado fo r  40,7971.

e ¥  a rt- 7 o f th e  m ortgage deed, w h ich  was 
i ecut ed in  F rance an(l d u ly  reg istered accord- 

g to  F rench  law , i t  was p ro v id e d  :

HiiaLa^ Uarantee fo r the Payment o f a ll sums which 
de R i  beco" le duc to  the Crédit M aritim e et F luv ia l 
of n . Sique by  v irtue  o f the present credit by way 
— Principal, interest, &c., Mr. Dorange in the name
(a> Reported by G eoffrey H u tc h in s o n , Esa., B a rris te r- 

at-Law.
V o l . X V I . ,  N .  S.

o f the Société Française d ’Armement et d ’im p o rta 
tion  mortgages for the benefit o f the Crédit M aritim e 
et F luv ia l de Belgique and which is accepted by 
M r. Joseph Eugene Neve as such a ship described 
as follows : [There followed a description o f the 
Colorado] on which ship the borrower agrees th a t 
there should be taken and renewed from  tim e to 
tim e a t the expense o f the Soçiété Française 
d Armement et d ’im porta tion  a ll necessary entries 
o f registration.

A r t .  17 o f th e  m ortgage deed p ro v id ed  :
A ll costs duties and charges o f the present docu

ment and those which may be due hereafter, to 
gether w ith  a ll charges and costs o f renewing the 
mortgage inscriptions i f  i t  is necessary, and the 
charges o f all necessary documents concerning the 
lending company which m ight have to  be furnished 
at a ll customs offices and elsewhere by  reason o f 
the registration which has to  be taken on the 
mortgaged ship by v irtue  o f these presents, or for 
a ll other causes, w ill be borne by  the borrower, and 
the Crédit M aritim e et F luv ia l de Belgique is 
authorised to  make such advances by  means o f 
realisation.

I t  appeared th a t  th e  F rench la w  govern ing 
m ortgages on ships is con ta ined in  a rts . 190 
and 191 o f  the  Code de Commerce, as am ended 
b y  th e  la w  o f the  10th J u ly  1885, and th a t  i f  an y  
question  arose w h ich  cou ld  n o t be w h o lly  
de term ined b y  reference to  these a rtic les, 

j reference was to  be made to  the  Code C iv il,  the  
re le va n t artic les  o f  w h ich  are a rts . 2114 and 
2115, b y  w h ich  m ortgages o th e r th a n  m ortgages 
on ships are governed.

A r t .  190 o f the  Code de Commerce p ro 
vides :

Ships and other sea going vessels are movables. 
Nevertheless, they are subject to  the debts o f the 
seller and especially to  those which by  law are 
entitled to  p rio rity .

A r t .  191 o f  th e  Code de Commerce, as 
am ended b y  the  la w  o f the  10th J u ly  1885, p ro 
vides :—

The debts set out herein are entitled to  p r io r ity  
and rank fo r payment in  the follow ing order :

1. Court fees and other expenses incurred in 
w ith  reference to  the sale and in the d is tribu tion  of 
the price.

2. The fees for pilotage, towage, tonnage dues, &c.
3. The wages o f the watchman and expenses of 

looking after the vessel from  the tim e o f her en try  
in to  po rt to  the tim e o f sale.

4. The rent o f the warehouses in  which are 
deposited the rigging and gear.

5. The costs o f maintenance o f the vessel, her 
rigging and gear from  the tim e o f her last voyage 
and her en try  in to  port.

6. The wages and salary o f the captain and other 
members o f the crew employed on the last voyage.

7. Monies lent to  the captain fo r the needs o f 
the vessel during the last voyage and the re turn o f 
the price o f the cargo sold by him  w ith  the same 
object.

8. Monies due to  the vendor, to  the necessaries 
men and workmen employed in  the bu ild ing o f the 
ship, i f  the ship has not yet made a voyage, and 
the monies due to  the creditors fo r stores supplied, 
for work and labour done, fo r repairing, fo r victuals, 
for f it t in g  out and equipment o f the vessel before 
sailing, i f  the ship has already made a voyage.

9. (Repealed through the operation o f the Law of 
1885.)

U
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10. The amount o f insurance premiums o f policies 
affected on the hu ll, keel, rigging and gear f ittin g  
and equipment o f the vessel for the last voyage o f 
the vessel.

XI. Damages due to  the cargo owners fo r failure 
to  deliver the merchandise they have pu t on board, 
or for the making good o f damage suffered by the 
said merchandise through the fau lt o f the crew.

B y  th e  la w  o f the  10 th  J u ly  1885:
The creditors comprised in  each o f the sections 

o f th is article w ill take equally and p a ri passu in  
case o f insufficiency o f the price.

The mortgagees (créanciers hypothécaires) rank 
in the order o f the ir registration after the above 
p r io r ity  creditors.

A r t .  2114 o f the  Code C iv il prov ides :
Mortgage is a ju s  in  rem (droit réel) over the im 

movables appropriated for the purpose o f acquitting 
an obligation.

I t  is in  its  nature indivisib le, and exists as a whole 
over all the immovables charged therew ith and over 
each portion thereof, and allows such immovables, 
no m atter through whose hands they pass.

A r t .  2115 o f th e  same provides :
Mortgage on ly exists where the law gives such a 

righ t, or when made according to  the forms 
authorised by  law.

A r t .  2116 o f th e  same prov ides :
A  mortgage may either be a “  law mortgage,

“  a judgm ent mortgage,”  or “  a contract mortgage.”
The fo llo w in g  ex trac ts  are ta ke n  fro m  th e  

tra n s c r ip t o f th e  e xa m in a tion  o f  M . D uham el, a 
m em ber o f th e  F rench  B a r ca lled b y  Messrs. 
H i l l ’s D ry  Docks and E ng ineering  C om pany 
L im ite d  to  g ive evidence o f F rench law  :

Q. Under a French hypothèque, such as is 
effected by the instrum ent you have seen, what are 
the rights o f the lender ? F irs t o f a ll can he enforce 
his rights w ith  the assistance o f a Court o f Justice, 
th a t is to  say, what are his rights as regards the 
vessel mortgaged ? A . To answer the last pa rt o f 
■your question I  should say No, because the rights 
o f the French mortgagee do not rank as high as 
those o f the English mortgagee. I  understand th a t 
the English mortgagee has a righ t o f possession.

Q. According to  the English law the mortgagee 
o f a ship has a rig h t to  take possession o f the ship 
and to  sell w ithou t the assistance o f the court ? A . 
E xactly , th a t is what I  am driv ing  at. The French 
mortgagee cannot do so. He cannot take possession 
w ithou t the au tho rity  o f the court.

Q. Can he sell w ithou t the au tho rity  o f the 
Court ? A . No.

Q. I f  a French lender wishes to  realise ms security 
in  the case o f a trader to  repay the amount due, 
what are his rights and remedies ?

H il l , J .— The mortgagee’s rights are what ?
Q. W hat are his rights, do you know ? A . In  

order to  ascertain the French mortgagee’s rights, 
one must seek the inspira tion o f the Code C ivil. I f  
I  may quote one or two translations o f the Code 
C iv il by Blackwood W righ t, we shall know im m edi
ate ly what are the rights o f the French mortgagee.

Q. I t  is a rt. 191 ? A. I t  is a rt. 2114 in  the Code 
C iv il This is Blackwood W righ t’s translation. I t  
explains what is a French mortgage and o f course 
its  explanation, which is good for what they call 
immovables in the Code C ivil, is ju s t as good for 
ships. U n fortunate ly there is some L a tin  in  B lack
wood W righ t’s translation. “  Mortgagees’ ju s  in  rem 
over the immovables appropriated for the purpose 
of— ”

Q. Is th is a translation you are reading ? A . That 
is Blackwood W righ t’s translation. P u tting  i t  
shortly, I  should say a French mortgage is a ju s  in  
rem. Secondly i t  obtains p r io r ity  from  the day th a t 
creditor has had i t  registered according to  the form  
required by  the law. I t  travels w ith  the res in to  
whosesoever possession i t  may come.

Q. I f  the lender wishes to  enforce his security 
what steps has he got to  take ? A . As according to  
the French law, he has not got the property o f the. 
th ing, he has got to  apply to  the court, in  the case 
o f a ship, fo r her arrest and consequently fo r her sale.

Q. He has to  apply to  the court ? A . He can 
arrest w ithou t the in tervention o f the court, bu t 
the sale must take place w ith  the au tho rity  o f the 
court.

Q. Tell me about th a t— how can he arrest l 
A . T ha t is done by  means o f an officer called the 
huissier, who is a m inor official o f the court.

Q. The arrest is done through an official o f the  
court w ithou t judgm ent ? A . Yes, w ithou t judg
ment— th a t can be procured by a creditor or by a
mortgagee.

Q. Then having arrested the ship through tha t 
official o f the court, has he then to  commence pro
ceedings ? A . Yes, exactly.

Q. And after these proceedings, i f  he is successful 
in  getting judgm ent, can he obtain the sale o f the 
ship ? A . Quite so. And the money is d istributed 
under the au tho rity  o f the court amongst the  
various creditors and according to  the priorities as 
recognised by  French law.

Q. I  w ill come to  th a t in  a moment or two, but 
apart from  the seizing through an official o f the 
court, and getting judgm ent in  court for an order 
for the sale o f the vessel and fo r the proceeds to  be 
brought in to  court, is there anything else th a t he 
can resort to  as a remedy against the ship ? A . 1 
should th in k  th a t is his on ly remedy.

Q. B u t supposing such steps have been taken, 
and a vessel has been seized and sold by  order o f 
the court, the question o f priorities between the 
different claimants m ay arise— how is th a t regu
lated ? A . As regards ships th a t is regulated 
m ain ly  by  arts. 190 and 191 o f the Code de Com
merce combined w ith  the law o f the 10th Ju ly  1885, 
covering the hypothèque maritime or m aritim e 
mortgage.

Q. Very good, then le t us look a t the articles to  
which you refer. I  th in k  art. 191 is the one ?

[The witness explained th a t there was no process 
in French law corresponding to  proceedings in  rem 
in  English law, the arrest by  the huissier not being a 
pa rt o f the action.]

H il l , J.— How is the action ins titu ted  ? Say 
th a t the mortgagees or the necessaries men or some
body have by  the hand o f the huissier seized the 
ship. Is th a t what you call a saisie conservatoire. 
A . I t  may be a saisie conservatoire. Yes, m y Lord.

Balloch.— Then how is the action begun ? A. The 
French law says, a t the 'su it o f the most d iligent oi 
the creditors.

Q. How does he do it ,  is there something cm 
responding to  a w r it  1 A . Yes, there is s o m e th in g  
e o r re s n o n d in n  to  i t — notification must be give ’
you see. »

Q. Is th a t given personally to  the debtor ! 
Yes, to  a ll concerned.

Q. To a ll concerned ? A . A ll concerned.
Q. Can you serve i t  upon the ship and trea t 

as a service upon the owner o f the ship ? A . A t 
fa iling  to  find  the debtor, yes, you can.

Q. Here you have a rig h t in  rem by  serving 1 
w r it  upon the ship and nailing a copy upon the ma
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W ia t is a service upon the ship. Do you say you do 
the same in  France ? A. Yes.

Q- A nd  do the proceedings go on at the peril of 
the owner i f  he does not choose to  appear ? A . Yes.

Q. Then w hat is the judgm ent given— is i t  a 
judgm ent given against h im  or against the ship ? 
A. The judgm ent is given against the ship because 
the security o f the holders o f these privilèges— of 
the mortgagees— is the ship, and not the person of 
the owner.

Q. A fte r judgm ent against the ship, what is the 
Ucxt step, i f  i t  is wished th a t the vessel should be 
sold— w hat is the next step taken ? A. The court 

a fter having heard a ll concerned, order the 
SaIe—i t  has nothing else to  do. That is the object 
° i  the proceedings and the sale takes place im m edi
ately.

Q. Who effects the sale— who is the ship sold by  ? 
A- The ship is sold by  auction under the au tho rity  
° f  the court.

Q. A nd then when she is sold what happens to 
the proceeds o f the sale ? A . The proceeds are 
divided by  the court, according to  the priorities.

Q. Who holds the proceeds from  sale up to  the 
tim e  o f division ? A . They are held by  some 
au tho rity  equivalent to  the Marshal here.

Q. B y  some au tho rity  o f the court ? A . They 
are held by  the court.

H il l , J.— The court sells, and the court divides 
the proceeds ? A . T ha t is righ t.

Balloch.— Then they are divided according to  the 
Priorities ? A . Quite so.

Hill. J.— Now where is i t  th a t you get the law 
tha t the rig h t o f the mortgagee as regards the ship 
travels w ith  the res in to  whosesoever possession 
i t  may come ? A. M y Lord, th is  is a general law 
concerning the hypothèque.

Hill, J.— Do you mean th a t is a deduction from  
the C ivil Code ? A . Yes. As you know the Code de 
tommerce was introduced in  1807, im m ediately 
after the Code C ivil. I t  is well known, too, th a t the 
'-ode C iv il was drawn up w ith  extreme care, bu t 
jm t so the Code de Commerce. O f course the Code 
.iv il s t ill holds good because the changes in the 

Clv il law have been few in  the course o f the last 
century, while on the other hand commercial 
changes have been tremendous and the Code de 
Commerce has been amended tim e after tim e in  
°rder to  suit the times. The general rule we are 
supposed to  follow in France when the Code de 
y-ommerce is insufficient or obscure, is to  refer to 
the Code C iv il and the Code C iv il by arts. 2114-15-16 
explains the general meaning o f hypothèque.

Hill, J.— We must look at those must not we ? 
A. Yes, I  am afraid I  quoted them a litt le  shortly 
before, bu t I  can elaborate i t  i f  you like. The 
hypothèque is a ju s  in  rem and i t  obtains p r io r ity  
as from  the day when the creditor has had it  
registered according to  the form  required by law.

Hill, J.— Now I  want i t  a li t t le  more particu- 
ia rly . A . I t  travels w ith  the res in to  whosesoever 
Possession i t  may come.

Hill, J.— That is what the code says ? A . Quite 
®o> m y Lord. This is a most im portan t provision, as 
the French mortgagee has no property in the 
Mortgage. H is on ly security is th a t his r ig h t travels 
Wjth  the res. Now those main dispositions are 
suPplemented by  the law o f 1885 whose main 
Provisions have ju s t been read out to  your Lord- 
®mp- . . . Combining art. 191 w ith  one o rtw o  of
the provisions o f the law o f 1885, and w ith  the main 
Provision o f the Code C ivil, you arrive a t a very 
clear understanding o f what is a French mortgage 
abd also a very clear understanding o f what are the 
Priorities and the way in  which they are marshalled.

T h e  m o s t im p o r ta n t  p ro v is io n  o f  a r t .  191 is  t h a t  
c o n ta in e d  in  th e  la s t p a ra g ra p h  w h ic h  does n o t 
b e lo ng  to  th e  o r ig in a l a r t ic le  b u t  has been ta k e n  o u t 
o f  th e  la w  o f  1885 a n d  in c o rp o ra te d  in to  a r t .  191 in  
o rd e r to  m a ke  t h a t  a r t ic le  co m p le te , so th a t  no w  
a r t .  191 g ives th e  l is t  a n d  ra n k  o f  th e  F re n c h  
privilèges— le t us c a ll th e m  liens , i f  y o u  lik e , 
a lth o u g h  i t  is  n o t  q u ite  th e  same th in g .  T h is  a r t ic le  
in  its  la s t p a ra g ra p h  e xp re ss ly  p ro v id e s  th a t  th e  
m ortgagees com e in  th e  o rd e r o f  th e ir  re g is tra t io n  
a f te r  th e  ho lde rs  o f  p re fe re n tia l c la im s . These p re 
fe re n t ia l c la im s  are a l l  se t o u t  here a n d  fro m  th e  
w h o le  o f  th e  a r t ic le  i t  is v e ry  c lea r t h a t  N o . 8, w h ic h  
concerns th e  sh ip  re p a ire r, com es be fo re  th e  cré
anciers hypothécaires w h ic h  are m e n tio n e d  la s t.

H il l , J.— D oes th e  p r iv ile g e d  c la im  o f  a sh ip  
re p a ire r, fo r  in s ta n ce , t r a v e l w i th  th e  res in to  
w hosesoever possession i t  m a y  com e ? A . O h, yes, 
a b s o lu te ly .

Q . W here  do  a ll th e  c la im s  th a t  are spec ified  in  
a r t .  191 o f  th e  Code de C om m erce M a r it im e  t ra v e l ? 
A . T h e y  t ra v e l w i th  th e  res, b u t  o f  course, n o t fo r  
eve r.

Balloch.— W h a t is  th e  l im i t — does i t  depend  on 
d ilig e n ce  ? A . N o , i t  is w h a t is ca lle d  th e  la s t t r ip .

Q . Y o u  m ean th e re  are pe riods  o f  l im i ta t io n  ? 
A . T h e re  are p e riods  o f  l im ita t io n .

Q . A n d  th e re  are d if fe re n t p e riods  o f  l im i ta t io n  
fo r  d if fe re n t c la im s  ? A .  Y es, b u t  m o s t o f  th e m  
e x p ire  once th e  la s t t r i p  has been e s ta b lished , a n d  
once th e  s h ip  has s ta r te d  on  a ne w  one, o th e rw ise  
th e re  w o u ld  be a n  enorm ous  a c c u m u la tio n  o f  
privileges, o f  course ; th e  créanciers hypothécaires, 
o r  m ortgagees, w o u ld  n e ve r ha ve  a lo o k  in  a t  a l l—  
th e ir  p o s it io n  is  b a d  en ough  as i t  is . T h a t  is th e  
reason w h y  th e  la w  o f  1885 has n o t  been a success 
i f  F ra n ce . W h e n  th e  le g is la tu re  e v o lv e d  th a t  la w  i ts  
in te n t io n  w as to  fa c i l i ta te  m a r it im e  c re d it  in  F ra n ce . 
U n fo r tu n a te ly ,  i t  o m it te d  to  do  a w a y  w i th  these 
m a n y  lie n s  o r  privilèges w ith  a re s u lt  t h a t  has been 
ra th e r  d isas trous  so fa r  as th e  in te n t io n  o f  th e  
le g is la tu re  o f  1885 w as concerned. B e tw ee n  1885 and  
1910— th a t  is  to  sa y  in  th e  course o f  25 yea rs—  
th e  gross a m o u n t o f  m oneys le n t on  th e  s e c u r ity  o f  
sh ips  b y  m eans o f  m o rtga ges  has n o t exceeded 
100,000,000 fra n cs , t h a t  is t o  say, a t  th e  p re -w a r 
ra te  o f  exchange , 4,000,000/., w h ic h , o f  course, is  a 
r id ic u lo u s  sum .

Messrs. H i l l ’s D ry  Docks and Eng ineering  
C om pany m oved th a t  th e ir  c la im  should be 
pre fe rred to  th a t  o f th e  mortgagees. The 
m o tio n  was argued before H i l l ,  J . on the  
th e  11 th  Dec. 1922.

♦

Balloch  fo r  Messrs. H i l l ’s D ry  Docks and 
E ng ineering  Com pany.

J .  R . E ll is  C un liffe  (Dum as  w ith  h im ) fo r  the  
C re d it M a ritim e  e t F lu v ia l de Belg ique.

H il l , J . said :— T h is  is a sim ple p o in t. 
H a v in g  heard the  evidence, the  useful evidence, 
w h ich  has been called b y  M r. B a lloch , I  feel 
m yse lf com pelled to  come to  th e  conclusion 
th a t  in  th is  case, and in  th is  c o u rt, the  C réd it 
M a ritim e  e t F lu v ia l de Belg ique, w ho had 
ob ta ined  ju d g m e n t fo r  over 40,000/., m us t have 
p r io r ity  against the  proceeds o f th e  res over 
Messrs. H i l l ’s D ry  Docks and E ng ineering  
Com pany L im ite d , whose c la im  is fo r  necessaries. 
Messrs. H i l l  had no possession, and cou ld n o t 
re ly  on a possessory lien . T h e ir o n ly  r ig h t  is a 
r ig h t  g iven the m  b y  s ta tu te  to  proceed in  rem  
against the  ship. U n t i l  th e  m om ent o f the
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arrest in  th e ir  ac tio n  th e y  had no r ig h t  in  the  
ship a t a ll. A t  th a t  m om ent, and .fo r some l i t t le  
t im e  before, th e  sh ip  was sub ject to  a m ortgage 
w h ich  was g ran ted  b y  th e  ow ner to  th e  C red it 
M a ritim e  e t F lu v ia l.  There can be no question 
th a t  as between com peting  cred ito rs o f the  
ow ner o f th e  res, the  p r io r i t y  o f cla im s against 
th e  res is governed b y  th e  la w  o f th is  c o u rt, the  
lex fo r i.  O f course, no one can come in to  th a t  
co m p e titio n  a t a ll unless he has e ith e r a p ro 
p e r ty  o f some so rt o r o th e r in  the  res— I  inc lude 
the re in  a m a ritim e  lien , w h ich  gives h im  a r ig h t  
to  sue in  rent— o r b y  s ta tu te  o r o therw ise has a 
r ig h t  to  sue in  rem. I f  h is r ig h t  is m ere ly  a 
personal r ig h t  against th e  ow ner the n  he is n o t 
e n tit le d  to  come in to  th a t  co m p e titio n  a t a ll. 
There fore, th e  c o u rt always has, as a p re lim in a ry  
step, to  ascerta in  w he the r th e  c la im a n t is one 
w ho has a t least a r ig h t  in  rem.. The n e x t 
step is, as regard p r io r it ie s , to  ascerta in  w hethe r 
he has som eth ing m ore th a n  a mere r ig h t  in  rem  
— th a t  is, a mere r ig h t  to  sue the  ship. I n  th is  
case, th e  mortgagees ob ta ined  ju d g m e n t w ith 
o u t ob je c tion  in  a s u it in  rem. I t  is said, how 
ever, th a t  i t  was a m ortgage upon a F rench 
ship ( i t  is tru e , a reg istered m ortgage on a 
F rench  sh ip) and th a t  the  ho lder o f a registered 
m ortgage on a F rench  ship acquires no so rt o f 
p ro p e rty  in  the  ship, and tho ugh  he m ay  come 
in , he o n ly  has a r ig h t  to  proceed against the  
ship b y  legal process, s im ila r to  the  r ig h t  w h ich  
b y  E ng lish  la w  the  necessaries m an has.

U p on  th e  evidence, I  th in k  th a t  is n o t sound. 
The F rench m ortgagee jby F rench law  has w h a t 
has been described as a ju s  in  rem, w h ich  
a p p a re n tly  invo lves no r ig h t  to  take  possession 
b u t o n ly  a r ig h t  to  proceed b y  legal process fo r 
th e  seizure and sale o f the  ship. B u t  th a t  is a 
r ig h t  w h ich  trave ls  w ith  th e  res in to  whoseso
ever hands i t  m ay  come. I  was re ferred to  
th e  general la w  o f  m ortgages con ta ined in  the  
Code C iv il, sects. 2114 to  2116. I  was to ld  th a t  
in  m a tte rs  w h ich  are n o t spec ifica lly  de a lt w ith  
b y  the  la w  re la tin g  to  ships’ m ortgages, the  
F rench cou rts  a p p ly  the  p rinc ip les  o f the  Code 
C iv il.  I  th in k  I  do n o t need to  go to  the  Code 
C iv il,  because th e  m a tte r  is de a lt w ith  b y  
sect. 17 o f the  la w  o f th e  10 th  J u ly  1885, w h ich  
is th e  la w  specia lly  dea ling  w ith  m a ritim e  
m ortgages, and th a t  p rov ides th a t  a c re d ito r 
ha v in g  a reg istered m ortgage upon  a ship fo llow s 
th e  sh ip  in to  whosesoever hands i t  passes.

T h a t r ig h t  seems to  me to  be v e ry  m uch m ore 
th a n  a mere r ig h t  to  proceed b y  legal process 
against th e  ship : i t  is a r ig h t  w h ich  can be 
enforced w he the r th e  sh ip  a t th e  t im e  o f 
en forcem ent belongs to  th e  de b to r o r belongs 
to  someone else ; i t  is in  the  na tu re  o f  a r ig h t  o f 
p ro p e rty — a lim ite d  r ig h t  o f  p ro p e rty  i t  is 
tru e , b u t  s t i l l  a r ig h t  o f  p ro p e rty . I t  seems to  
m e, there fore , th a t  a t th e  m om ent w hen the  
necessaries m en f irs t  acquired a n y  in te res t in  
th e  ship, nam ely , a t  th e  m om ent o f  th e ir  
a rres ting  th e  ship, th e  m ortgagee a lready had 
in  th a t  ship a r ig h t  o f p ro p e rty  o f the  k in d  
w h ich  I  have described. In  substance th a t  
r ig h t  o f p ro p e rty  seems to  me to  be n o t ve ry  
d iffe re n t fro m  the  r ig h t  o f p ro p e rty  o f the

m ortgagee unde r an E ng lish  m ortgage, as to  
w h ich , b y  sect. 34 o f th e  M erchan t S h ipp ing  
A c t  1894, i t  is p ro v id ed  th a t  “  E x c e p t as fa r  as 
m ay  be necessary fo r  m ak ing  a m ortgaged sh ip  
o r share ava ilab le  as a secu rity  fo r  th e  m ortgage 
deb t, the  m ortgagee sha ll n o t b y  reason o f th e  
m ortgage be deemed the  ow ner o f th e  sh ip  o r 
share, no r sha ll th e  m ortga go r be deemed to  
have ceased to  be th e  ow ner the re o f.”

I  the re fore  th in k  th a t  I  am  bound in  th is  case 
to  a p p ly  to  th a t  r ig h t  the  E ng lish  la w  o f  
p r io r it ie s , and, a p p ly in g  i t ,  I  am  bound to  say 
th a t  the  ho lder o f the  F rench  reg istered m or- 
gage has p r io r ity  over the  necessaries m en.

Messrs. H i l l ’ s D ry  Docks L im ite d  appealed.

R . A . W righ t, K .C . and Balloch  fo r  th e  appe l
la n ts .— The m ortgagee in  E ng lish  la w  has no  
m a ritim e  lien . The c o u rt has, the re fo re , to  
de term ine th e  question  o f p r io r it ie s  as a m a tte r  
o f subs tan tive  law . The learned judge  has 
assim ila ted th e  E ng lish  and F rench  mortgages,, 
b u t th e y  canno t be so assim ila ted because the  
E ng lish  m ortgagee b y  s ta tu te  has a superio r 
r ig h t  to  th a t  o f a necessaries c la im a n t, because 
he has some p ro p e rty  in  th e  ship, w h ils t  a 
F rench  m ortgagee enjoys no r ig h t  o f p ro p e rty  
in  th e  ship. The a rtic le  o f th e  F rench  code 
re g u la tin g  th e  d is tr ib u tio n  o f proceeds is n o t 
p a r t  o f the  lex fo r i ,  b u t is p a r t  o f  th e  lex loc i 
contractus. Reference was made to  :

Sim pson  v . Fogo, 2 L .  T . R ep. 594 ; 1 John  
&  H . 18 ;

The Tagus, 9 A sp. M ar. L a w  Cas. 371 i  
87 L .  T . R ep. 598 ; (1903) P . 44 ;

The M a n o r, 89 L .  T . R ep. 26, 218 ; (1903) 
P . 95 ;

C lark  and others v . B ow ring  and Co., 1908,
S. C. 1168.

D u n lop , K .C  and Dum as  fo r  th e  m ortgagees. 
— The necessaries m en b ro u g h t th e ir  ac tion  
unde r sect. 5 o f the  A d m ira lty  C ourt A c t  1861, 
aga inst th e  sh ip  as she is, i.e ., sub ject to  m a ri
t im e  liens o r m ortgages e x is ting  upon  her. The 
mortgagees were thu s  enabled to  b r in g  th e ir  
ac tio n . The question  o f subs tan tive  r ig h ts  has 
a lready  been de te rm ined  b y  th e  P resident 
when he pronounced fo r  th e  v a l id i ty  o f  the  
m ortgage and gave ju d g m e n t aga inst th e  
proceeds o f  sale fo r  th e  a m o un t c la im ed. 
Once the  E ng lish  c o u rt has pronounced fo r  the  
v a l id i ty  o f th e  m ortgage th e  p r io r ity  in  w h ich  
th e  m ortgagee’s c la im  is e n tit le d  to  ra n k  m ust 
be de term ined in  accordance w ith  E ng lish  law . 
The evidence shows th a t  the  F rench  la w  does 
n o t s u b s ta n tia lly  d iffe r fro m  th e  E ng lish  law , 
and  i t  shows th a t  th e  m ortgagee has e ith e r a 
ju s  in  rem  o r  a m a ritim e  lien .

The lex fo r i  governs th e  d is tr ib u tio n  o f  the  
assets. Once th e  c o u rt has pronounced fo r  the  
v a l id i ty  o f  th e  m ortgage th e  lex fo r i  begins to  
a p p ly  :

The U n ion , 3 L .  T . R ep. 280 ; 1860, Lush. 
128.

There is also a u th o r ity  th a t  in  an E ng lish  cou rt 
p r io r it ie s  m u s t be de te rm ined  in  accordance
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w ith  E ng lish  la w  in  The A nd re  Theodore (10 
Asp. M a r. L a w . Cas. 94 ; 93 L .  T . R ep. 184).

Bulloch  rep lied .— A n y  r ig h t  w h ich  w o u ld  g ive 
the  m ortgagee p r io r i t y  to  th e  necessaries m an 
m ust d e tra c t fro m  th e  ow ner’s p ro p e rty  in  the  
ship :

The Two E llens, 1 Asp. M ar. L a w  Cas. 40, 
208 ; 26 L .  T . R ep. 1 ; L .  R ep . 3 A . &  E . 
345 ; L .  R ep. 4 P . C. 161.

I t  is the  essence o f  a m a ritim e  lien  th a t  i t  
de tracts fro m  th e  p ro p e rty  in  th e  sh ip  :

The Tervaete, 128 L .  T . R ep. 176 ; (1922) 
P . 259.

The evidence here shows th a t  the re  was b y  
F rench la w  no such d e tra c tio n . The r ig h ts  o f 
the  m ortgagee are there fore  no g rea te r th a n  the  
r ig h t  in  rem  o f  the  necessaries c la im an t.

C ur. adv. vu lt.

Feb. 12.— Bankes, L .J .— T h is  is an appeal 
fro m  an o rder o f H i l l ,  J . decid ing  th e  question 
as to  p r io r it ie s  in  respect o f the  pa ym en t o u t o f 
the  n e t proceeds o f  the  sale o f the  steam ship 
Colorado as between the  H i l l ’ s D ry  Docks and 
E ng ineering  C om pany, c la im an ts  fo r  necessaries, 
and a F rench bank  c la im in g  as mortgagees 
under a F rench  deed o f m ortgage. The learned 
judge  decided the  question  in  fa v o u r o f  the  
F rench bank. There is, I  th in k ,  no d o u b t as to  
the  ru le  o f la w  app licab le  to  th e  case. The 
d if f ic u lty  arises in  th e  a p p lica tio n  o f the  la w  to  
the  facts, and in  g iv in g  th e  tru e  in te rp re ta tio n  
to  the  F rench  law .

The facts are as fo llow s : Messrs. H i l l  had 
no possessory lien  ; th e y  commenced an ac tio n  
to  recover the  am o un t due to  th e m  fo r  repairs, 
and th e  vessel was arrested in  th e ir  ac tion . 
T hey  recovered ju d g m e n t on th e  14 th  N o v .
1921. The F rench bank  also commenced an 
action , b u t th e y  d id  n o t recover ju d g m e n t u n t i l  
M ay o f  the  fo llo w in g  year. Re liance has been 
Placed upon  th e  fo rm  o f th is  ju d g m e n t. I t  is 
said th a t  because in  th e ir  ju d g m e n t the  b a n k ’s 
secu rity  is described as a m ortgage deed, i t  
m ust, the re fo re , fo r  a ll purposes o f p r io r ity ,  be 
trea te d  w ith o u t fu r th e r  e n q u iry  as an E ng lish  
m ortgage, and g iven  p r io r ity  as such. I  do 
n o t agree w ith  th is  suggestion. The ju d g m e n t 
ls expressed to  be w ith o u t p re jud ice  to  o th e r 
cla im s against the  vessel, and a ll questions 
° f  p r io r it ie s  are reserved. T h is , in  m y  op in ion , 
leaves the  question  q u ite  open as to  w h a t the  
rig h ts  created b y  the  so-called m ortgage deed 
are. T h is  question  m ust be de term ined accord
ing  to  F rench  law , as the  co n tra c t was made in  
France ; th o u g h  the  question o f p r io r ity  m us t 
be decided b y  E ng lish  law . The reason fo r  
th is  ru le  is, I  th in k ,  w e ll and  c le a rly  s ta ted  in  a 
passage in  th e  ju d g m e n t o f  M arsha ll, C .J. in  the  
case o f H a rriso n  v . Sterry  (5 Cranch., a t p . 298) 
Where he says : “  The la w  o f the  place where 
c o n tra c t is made is, genera lly  speaking, the  
law  o f th e  con tra c t, i.e ., i t  is t in ; la w  b y  w h ich  
the  co n tra c t is expounded. B u t  the  r ig h t  o f 
P r io r ity  fo rm s no p a r t  o f  th e  c o n tra c t. I t  is 
e x tr in s ic , and ra th e r a personal p riv ile ge  depen-
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d e n t on the  la w  o f th e  place where the  p ro p e rty  
lies, and where the  c o u rt s its w h ich  is to  decide 
th e  case.”

The argum ents fo r  th e  appe llan ts in  th is  
c o u rt, as I  unde rs tand  i t ,  raised one question 
w h ich  is n o t re fe rred  to  in  th e  ju d g m e n t o f  the  
learned ju dg e . I t  was to  th e  effect th a t  the  
r ig h t  created b y  a F rench  m ortgage as th e  resu lt 
o f  th e  am endm ent o f  a r t.  191 o f the  Code de 
Commerce b y  a r t .  34 o f the  la w  o f  the  10 th  J u ly  
1885, was a lim ite d  r ig h t  o n ly , and lim ite d  to  a 
r ig h t  to  fo llo w  a fte r  th e  cred ito rs g iven p r io r ity  
b y  a r t .  191, am ong w hom  are th e  cred ito rs  o f 
the  class o f Messrs. H i l l ’ s D ry  Docks Com pany. 
I  do n o t th in k  th a t  th is  con ten tio n  is w e ll 
founded. B o th  a rtic le  and am endm ent appear 
to  me to  deal w ith  remedies as opposed to  r ig h ts , 
and th e y  canno t, the re fo re , be take n  in to  
considera tion  fo r  th e  purpose o f ascerta in ing  
w h a t th e  r ig h ts  o f the  appe llan ts  are under the  
docum ent referred to  in  these proceedings as 
th e  F rench  m ortgage. I f  th is  is the  correct 
v ie w  th e  o n ly  rem a in ing  question  is w he the r the  
learned judge  p u t  th e  tru e  in te rp re ta tio n  upon 
th e  docum ents, and upon  th e  evidence o f  the  
F rench  la w ye r w ho was ca lled to  sta te  w h a t 
b y  F rench  la w  th e  r ig h ts  o f the  appe llan ts were 
un de r th e  m ortgage deed.

I  do n o t th in k  th a t  the  evidence le f t  the  
question e n tire ly  free fro m  d o ub t, b u t, in  m y  
op in ion , th e  learned judge  was q u ite  ju s tif ie d  
upon the  evidence in  ta k in g  th e  v ie w  he d id , 
nam ely , th a t  th e  r ig h t  created b y  the  m ortgage 
deed was a h igh e r r ig h t  th a n  th e  mere r ig h t  to  
proceed in  rem, and tho ugh  n o t capable o f  
exa c t de sc rip tion  in  te rm s app licab le  to  
well-recognised E ng lish  r ig h ts , i t  y e t had 
a ttr ib u te s  w h ich  e n tit le d  i t  to  ra n k  on a 
question  o f p r io r it ie s  in  th e  same class as 
m a ritim e  lien  o r the  r ig h t  created b y  an E ng lish  
m ortgage. F o r these reasons the  appeal, in  
m y  op in ion , fa ils , and m ust be dismissed 
w ith  costs.

Scrutton, L .J .— The F rench ship Colorado 
was arrested in  a proceeding in  rem  in  th is  
c o u n try , and sold. The proceeds were cla im ed
(1) b y  a C a rd iff repa ire r c la im in g  as necessaries 
m an fo r  repairs done to  th e  sh ip  a t C a rd iff ;
(2) b y  a fo re ign  bank  c la im in g  unde r a F rench 
hypothèque. B y  the  la w  o f E ng la nd  the 
necessaries m an, w ho had no possessory lien , 
had o n ly  a r ig h t  to  proceed against the  sh ip  in  
rem  fo r  a deb t o f her ow ner a t the  t im e  o f  the  
a rrest, and he w o u ld  ra n k  in  p r io r ity  a fte r  a 
c la im a n t who had b y  th e  la w  o f E ng la nd  a 
m a ritim e  lien , th a t  is to  say, a r ig h t  to  proceed 
aga inst the  sh ip  in  rem  in  th e  hands o f subse
quen t owners fo r  a de b t incu rred  b y  a previous 
ow ner. S t ill m ore a fte r  an E ng lish  m ortgagee 
who had a r ig h t  o f  p ro p e rty  in  the  ship : (See 
th e  case o f The Two E llens  (1 Asp. M ar. L a w  
Cas. 40, 208 ; 26 L .  T . R ep. 1 ; L .  Rep. 3 A . &  E . 
345 ; L .  R ep. 4 P . C. 161). B u t  in  th is  case 
th e  necessaries m an contended th a t  b y  the  la w  
o f F rance th e  hypothèque was postponed to  
th e  c la im  o f a necessaries m an, and should 
there fore , also be postponed b y  the  la w  o f 
E ng land .

T h e  C o l o r a d o .
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I t  is  c lear la w  in  E ng la nd , as s ta ted  b y  L o rd  
B rougham  in  th e  case o f  D on  v . Lapm ann  
(5 Cl. &  F in . 1) th a t  “  w ha teve r relates to  the  
rem edy to  be enforced m u s t be de term ined b y  
th e  lex f o r i , th e  la w  o f  th e  c o u n try  to  the  
tr ib u n a ls  o f  w h ich  appeal is m ade.”  The 
na tu re  o f the  r ig h t  m ay  have to  be de term ined 
b y  some o th e r law , b u t th e  na tu re  o f the  rem edy 
w h ich  enforces th e  r ig h t  is a m a tte r  fo r  th e  law  
o f  th e  t r ib u n a l w h ich  is asked to  enforce the  
r ig h t.  Thus in  the  case o f  The M il fo rd  (1858, 
Swa. 362) where an A m erican  m aster o f an 
A m erican  sh ip  c la im ed in  E ng la nd  a lien  on the  
fre ig h t fo r  his wages, D r . Lu sh in g to n  declined 
to  consider w he the r b y  U n ite d  States la w  he 
had no such lien , b u t app lied  th e  lex fo r i,  
say ing : “  The proceeding o rig in a ted  in  th is
c o u n try  ; i t  is a question o f rem edy, n o t o f 
c o n tra c t a t a l l. ”  T h is  was fo llow ed  b y  P h illi-  
m ore, J . in  the  case o f The Tagus (9 Asp. M ar. 
L a w  Cas. 371 ; 87 L .  T . R ep. 598 ; (1903) P . 44) 
where th e  learned judge  excluded the  la w  o f the  
flag  w h ich  gave the  m aster a lien  o n ly  fo r  wages 
fo r  h is la s t voyage, and app lied  the  lex f o r i , 
w h ich  gave h im  an u n lim ite d  lien . H a m ilto n , J . 
in  th e  case o f the  A m erican Security Company 
v .  W rightson  (103 L . T . R ep. 663) app lied  the  
same p rin c ip le  w hen he excluded evidence o f the  
remedies g iven  on an A m erican  co n tra c t b y  
A m erican  law , saying th a t  “  as c o n tr ib u tio n  
between co-insurers depends n o t on con tra c t, 
b u t on e q u ity , th e  la w  govern ing  the  m a tte r 
m u s t be the  la w  o f th e  t r ib u n a l to  w h ich  the  
p a r ty  who is requ ired  to  do e q u ity  is sub je c t,”  
and n o t th e  la w  o f the  dom ic ile  o r the  la w  o f the  
con tra c t. I t  is c lear th a t  p r io r it ie s  o f c red ito rs 
in  b a n k ru p tc y , o r in te s tacy , are de a lt w ith  b y  
th e  lex fo r i ,  and n o t b y  th e  la w  o f  th e  countries 
where the  debts are con trac ted , except so fa r  as 
such laws are necessary to  estab lish th a t  the re  
are debts. The same re su lt fo llow s in  the  
case where an E ng lish  c o u rt d iv ides am ongst 
c red ito rs  th e  proceeds o f a ship arrested and 
sold in  E ng land .

N o w  the  E ng lish  c o u rt has a c la im  fro m  an 
E ng lish  necessaries m an w ho has no possessory 
lien , b u t m ere ly  in  E ng la nd  a r ig h t  to  a rrest the  
sh ip  in  rem  to  sa tis fy  its  c la im  against th e  owner 
o f  th e  ship. I t  has also a c la im  b y  a person 
w ho has a “  hyp o the c ,”  and  m ay  le g it im a te ly  
consu lt th e  fo re ign  la w  as to  w h a t a hypothèque 
is. I t  is p roved  to  be, n o t a r ig h t  o f p ro p e rty  in  
the  ship, b u t  a r ig h t  to  a rres t the  sh ip  in  the  
hands o f subsequent owners to  sa tis fy  a c la im  
against a p rev ious ow ner. B u t  such a r ig h t  is 
th e  same as a m a rtim e  lien  as described b y  
D r. L u sh in g to n  in  th e  case o f  The Two E llens  
(sup .) ; b y  G ore ll Barnes, J . (as he the n  was) 
in  The R ipon  C ity  (8 A sp. M a r. L a w  Cas. 304 ; 
77 L .  T . R ep. 98 ; (1897) P . 226) ; and b y  
th is  c o u rt in  the  case o f  The Tervaete (16 
A sp. M ar. L a w  Cas. 48 ; 128 L .  T . R ep. 176 ; 
(1922) P . 259). A n d  th e  E ng lish  courts  
ad m in is te rin g  th e ir  ow n la w  w o u ld  g ive 
a  c la im  secured b y  a m a ritim e  lien  p r io r ity  
ove r th e  c la im  o f  a necessaries m an, w ho 
canno t a rres t th e  sh ip  aga inst a subsequent 
ow ner.

The fa lla c y  o f  the  appe llan ts ’ a rgum en t 
appears to  be when th e y  argue th a t  because the  
F rench  cou rts  w o u ld  g ive  a F rench  necessaries 
m an, o r a necessaries m an suing in  the  cou rts  o f 
F rance, p r io r ity  over th e  c la im a n t unde r a 
“  hypo thec  ”  the re fore  an E ng lish  c o u rt should 
g ive  an E ng lish  necessaries m an s im ila r p r io r ity .  
The answer is th a t  th e ir  c lie n t is n o t ask ing fo r 
F rench  remedies, b u t E ng lish  remedies ; and 
the  E ng lish  la w  postpones h im  to  a person who 
has w h a t is equ iva le n t to  a m a ritim e  lien .

F o r these reasons I  th in k  the  judge  below 
came to  a r ig h t  conclusion in  postpon ing  the  
E ng lish  necessaries m an to  the  hypothécaire, 
and th a t  th e  appeal should be dismissed.

Atkin, L .J .—I  have found  considerable 
d if f ic u lty  in  th is  case, b u t w ith  some hes ita tion  
have come to  th e  conclusion th a t  the  appeal 
should be dism issed. The re le va n t princ ip les  
o f la w  are n o t in  d ispu te  ; th e ir  a p p lica tio n  is 
contested. W here pa rties  are l i t ig a t in g  in  th is  
c o u n try  in  respect o f r ig h ts  created elsewhere, 
to  ascerta in  th e ir  r ig h ts  we m ay  lo o k  in  app ro 
p r ia te  cases to  th e  la w  o f th e  c o u n try  where the  
co n tra c t was m ade, o r th e  th in g  ove r w h ich  
r ig h ts  are c la im ed was s itua te , o r th e  person 
c la im in g  th e  r ig h t  is dom ic iled , b u t to  ascerta in 
the  remedies w h ich  th e  c o u rt w i l l  g ive  to  enforce 
th e  r ig h ts  we have to  lo ok  to  th e  la w  o f th is  
co u n try , th e  lex fo r i .

W hen an ac tio n  in  rem  has been b ro ug h t 
in  these cou rts  in  respect o f  a ship, the  c o u rt b y  
its  decree con tro ls  th e  m oney w h ich  represents 
the  res as the  resu lt o f  sale o r b a il, and  d irects 
p a ym en t to  be made to  such c la im an ts  as prove 
th e ir  c la im  in  th e  o rder o f p r io r ity  d irec ted  by  
the  c o u rt. T o  g ive  the  necessary d irec tions  the  
c o u rt m ay  have to  consider fo re ign  la w  in  o rder 
to  ascerta in  w h e the r th e  c la im a n t has a n y  and 
w h a t r ig h t  in  respect o f th e  res a t  a ll. F o r 
instance, the  c la im a n t m ay  c la im  a r ig h t  o f p ro 
p e r ty  in  the  sh ip  g ran ted  to  h im  abroad. The 
c o u rt m us t exam ine th e  lex loci contractus— I  
assume fo r  a rg um e n t’s sake th is  to  be re levan t 
law — to  see w h e the r an y  r ig h t  o f p ro p e rty  is so 
g iven , and th e  na tu re  o f  i t .  A  c la im a n t cla im s 
as an E ng lish  necessaries m an ; h is r ig h t  is 
o n ly  to  have th e  c o u rt aw ard  h im  a p a rtic u la r 
rem edy. H e  has no r ig h t  to  the  sh ip  o r the 
proceeds independent o f th e  rem edy. A  c la im a n t 
c la im s as possessing a m a ritim e  lien . T h is  
m ig h t appear to  be an in te rm ed ia te  case as a 
m a ritim e  lien  does g ive a r ig h t  aga inst the  ship, 
w h ich  continues n o tw ith s ta n d in g  a change o f 
ow nersh ip . Nevertheless, in  de te rm in ing  w hethe r 
the re  exists a m a ritim e  lien , th e  c o u rt w i l l  a p p ly  
the  lex fo r i ,  and w i l l  g ive e ffect to  th e  lien  as i t  
ex is ts  b y  E n g lish  la w  : (see the  case o f  The 
M ilfo rd ,  sup. ;  The Tagus, sup.).

I  th in k  i t  fo llow s th a t  p r im d  fac ie  w hen the  
c o u rt is o rde ring  th a t  p a ym en t should be made 
to  c la im an ts  in  p a r tic u la r  o rd e r i t  is m ere ly  
aw ard ing  a rem edy, and  the re fo re  w i l l  ap p ly  
the  lex fo r i .  B u t  as I  have said i t  m us t f irs t 
ascerta in  w h e the r the re  is a n y  c la im  a t a ll. 
N o w  when a c la im a n t comes fo rw a rd  alleg ing 
th a t  he ho lds a r ig h t  g iven  to  h im  b y  agree
m en t, w h ich  is som eth ing o th e r th a n  a m a ritim e
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lien , he m us t prove w h a t th a t  r ig h t  is b y  th e  la w  
o f the  place o f th e  c o n tra c t. T h is  raises the  
d if f ic u lty  in  th is  case. The appe llan ts  say th a t  
the  respondents’ r ig h t  is to  be de te rm ined  b y  
F rench law , and b y  th a t  la w  i t  is n o t a r ig h t  o f 
p ro p e rty , b u t a r ig h t  to  have th e  sh ip  seized 
and sold b y  ju d ic ia l a u th o r ity ,  and to  be p a id  
the  proceeds— n o t abso lu te ly , b u t  a fte r  p a y 
m en t has been made to  ce rta in  classes o f 
c red ito rs , in c lu d in g  necessaries m en. T h e y  say 
th a t  such a r ig h t  d iffe rs  essentia lly  fro m  a r ig h t 
such as is g iven  b y  an E ng lish  m ortgage ; 
and a d m itt in g  th a t  the  lex f o r i  de term ines th e ir  
own r ig h t ,  and  w o u ld  postpone i t  to  a tru e  
m ortgage, th e y  say th a t  th e  c la im an ts  m ake no 
t i t le  a t a l l to  a n y th in g  except to  p a ym en t in  
the  o rder prescribed b y  F rench  law .

I  th in k  th a t  the  a rgum en t is a ttra c tiv e . I t  
seems a na rrow  d is tin c t io n  to  say th a t  th e  r ig h t  
to  be p a id  o u t o f the  proceeds is to  be de term ined 
h y  th e  lex loci, b u t  th e  r ig h t  to  be p a id  o u t o f the  
Proceeds in  a prescribed succession b y  lex f o r i  ; 
and I  hesita te  to  say w h a t should be th e  resu lt 
had th e  w r it te n  docum ent on the  face o f i t  
con ta ined an express lim ita t io n  o f  a r ig h t  to  be 
Paid o n ly  a fte r  a ce rta in  nam ed classes o f 
c red ito rs .

I  th in k  m yse lf th a t  the  question is one o f fa c t, 
'viz., th e  na tu re  o f  a “  hypothèque ”  on a ship 
as created b y  F rench  law . One has to  deal w ith  
such questions rem em bering th e  p resum p tion  
th a t  unless the re  is p ro o f to  th e  c o n tra ry  fo re ign  
law  w i l l  be presum ed to  be th e  same as E ng lish . 
I  do n o t th in k  th a t  th e  F rench  la w  on the  
sub ject was v e ry  c le a rly  e lic ited , and I  am n o t 
prepared to  d iffe r  fro m  the  fin d in g  o f th e  learned 
judge w ho, I  th in k ,  came to  th e  conclusion th a t  
the  o n ly  r ig h t  g iven  was th e  r ig h t  to  have the  
ship seized, and  th e  proceeds app lied  to  p a y 
m en t o f  the  hypothèque, n o tw ith s ta n d in g  a 
change o f ow nersh ip— a r ig h t  closely resem bling 
a m a ritim e  lien— and th a t  th e  r ig h t  o f p r io r it ie s  
Was a p ro v is io n  as to  th e  rem edy th a t  w o u ld  be 
g iven b y  F rench  law , and the re fo re  w o u ld  n o t 
be fo llow ed  in  an E n g lish  cou rt.

I t  is p la in  th a t  th e  a p pe lla n t can o n ly  succeed 
b y  show ing th a t  th e  respondent has no r ig h t  to  
Which the  E ng lish  c o u rt cou ld  aw ard  a p r io r  
rem edy, and on th e  ju dg e ’s fin d in g  he fa ils . 
W he th e r on some o th e r occasion some o th e r 
v iew  o f the  F rench  la w  cou ld  be m a in ta ined  i t  is 
unnecessary to  consider, I n  th e  present case I  
agree th a t  th e  appeal should be dismissed.

S o lic ito rs  fo r  th e  appe llan ts, Ingledew, Sons, 
and B row n, agents fo r  Ingledew  and Sons, 
C a rd iff,

S o lic ito rs  fo r  th e  respondents, Denton, H a ll,  
and B u rg in .

HIGH COURT OF JUSTICE.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

J u ly  28, Nov. 14, and Dec. 19, 1922. 

(Before Hill, J . and Trinity Masters.)

The Manorbier Castle, (a)
C o llis ion  —  Wreck —  W reck-m arking vessel —- 

W reck-m arking lights negligently displayed—- 
L ia b il i ty  o f w reck-m arking au thority— N e g li
gence o f the co llid ing  vessel— C ontributory negli
gence —  A pportionm en t o f blame —■ Whether 
wreck and w reck-m arking vessel were “  vessels ”  
f o r  purpose o f apportion ing  blame under 
M a rit im e  Conventions A c t 1911 (1 &  2 Geo. 5, 
c. 57), s. 1.

The p la in t if fs ’ c la im  was fo r  damage sustained by 
the ir steamer in  co llis ion  w ith  a submerged 
wreck at n igh t in  the entrance channel to the 
G rim sby docks. A t  the tim e o f the co llis ion the 
wreck, which had been abandoned to under
w rite rs, was m arked by a w reck-m arking vessel. 
The lights exhibited by th is vessel were placed  
and m ain ta ined  by the wreck-m arking au thority  
acting under its  statutory powers, but in  certain  
other directions the owners o f the wreck con
tinued  to m a in ta in  a measure o f control over her. 
The owners o f the wreck counterclaimed fo r  the 
damage sustained by the wreck. I t  was held 
that there was negligence on the p a rt o f those in  
charge o f the steamer in  fa i l in g  to keep clear o f  
the wreck, and in  the wreck-m arking au tho rity  
fo r  exh ib iting  lights in  a wrong po s ition  upon  
the w reck-m arking vessel.

Sect. 1 o f the M a r it im e  Conventions A c t 1911 
provides : “  Where by the fa u lt  o f two or more 
vessels damage or loss is  caused to one o r more 
o f those vessels . . . the l ia b i l ity  to make
good the damage or loss sha ll be in  p ro po rtion  
to the degree in  which each vessel was in  fa u lt . ”  

H eld, that the on ly negligence o f the wreck-m arking  
au thority  being the showing by the ir servants 
on board the w reck-m arking vessel o f lights in  a 
wrong pos ition , such negligence was not a cause 
o f the co llis ion . The co llis ion  was thus solely 
caused by the fa u lt  o f the p la in t if fs ’ vessel.

D ic ta  by H i l l ,  J .  to the effect that both the wreck
m ark ing  vessel and the wreck were vessels w ith in  
the m eaning o f sect. 1 o f the M a r it im e  Con
ventions A c t 1911 fo r  the purpose o f appor
tion in g  blame fo r  the negligence o f the ir owners, 
and therefore that i f  the negligence o f the wreck
m ark ing  au tho rity  had been a contribu tory  
cause o f the collis ion , the ru le  fo r  apportion ing  
blame under the M a rit im e  Conventions A c t 
1911, and not the common law  ru le  o f contribu
tory negligence, would have been applicable as 
between the p la in t if fs  and the wreck-m arking  
authority . The owners o f the wreck, having  
surrendered control o f the wreck fo r  the purposes 
o f m ark ing , were in  the event entitled to recover 
on the ir counterclaim  against the p la in t if fs .

( a )  R ep o rte d  by  G eoffrey H u t c h in s o n , E sa ., B a r r is te r -  
a t-L a w .
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Action of damage.
The p la in t if fs  were the  owners o f the  steam 

ship T in to , he r cargo and  fre ig h t, and th e  de
fendants were Charles Dobson, the  ow ner o f the 
steam  tra w le r M an orb ie r Castle, the  H u m b e r 
Conservancy B oa rd , w ho were the  w re ck 
m a rk in g  a u th o r ity  fo r  th e  entrance channel to  
the  G rim sby docks, and the  L inco lnsh ire  Steam 
T ra w le r M u tu a l Insurance C om pany L im ite d , 
to  w hom  th e  M an orb ie r Castle was abandoned 
b y  her owner.

The fo llo w in g  s ta tem ent o f facts is taken  fro m  
the  ju d g m e n t o f H i l l ,  J . de live red  on the  28 th  
J u ly  1922 :

“  On the  5 th  Feb. 1920 the  tra w le r M anorb ie r 
Castle sank in  th e  entrance channel to  G rim sby 
docks, and the  w reck was s t i l l  ly in g  the re  on the  
28 th  Feb. 1920. I t  was p a r t ly  exposed a t low  
w a te r, b u t a t h igh  w a te r o n ly  the  fun n e l was ex
posed. I t  was m arked  b y  a vessel, the  Pioneer, as 
a w reek-m ark ingvesse l. A t  ab ou t eleven m inutes 
to  five  on th e  28 th  Feb. 1920 th e  p la in t if fs ’ 
steam ship T in to , o f  757 tons gross, 200 ft. long, 
in w a rd  bound w ith  cargo fro m  N o rw a y , and in  
charge o f a p ilo t ,  w h ile  proceeding in  fro m  the 
anchorage g round  to  th e  docks a t G rim sby, ran  
on th e  w reck. She was m uch  dam aged and 
subsequently sank, and her cargo was destroyed 
o r dam aged. On the 4 th  M arch  1920 the 
p la in t if fs  issued th e ir  w r i t  against M r. Dobson, 
as ow ner o f the  M an orb ie r Castle. On the  
24th June 1920 th e y  am ended th e  w r i t  b y  
jo in in g  as defendants the  H u m b e r Conservancy 
B oa rd— the conservancy a u th o r ity  fo r  the  
lo c a lity — and also th e  L inco lnsh ire  Steam 
T ra w le r M u tu a l Insurance C om pany L im ite d , 
w h ich , b y  accepting abandonm ent, had  become 
ow ner o f the  w reck. The Pioneer was h ire d  b y  
the  insurance com pany and th e y  had tw o  men 
on board . The H u m b e r Conservancy B oa rd  
selected the  p o s itio n  o f the  Pioneer fo r  m a rk in g  
th e  w reck  and supp lied  the  necessary apparatus 
— a y a rd , and ba lls, and lig h ts  ; and had a m an 
on board  whose d u ty  i t  was to  see th a t  the  
p rope r lig h ts  were exh ib ite d , and to  keep a log. 
The action  as against M r. Dobson was d is
con tinued . As aga inst the  o th e r defendants 
the  p la in t if fs  alleged : (1) T h a t th e  Pioneer 
exh ib ite d  m is lead ing lig h ts , w ith  the  resu lt th a t  
the  T in to  a tte m p te d  to  pass to  th e  n o rth w a rd  
o f the  Pioneer and close to  the  w reck ; (2) th a t  
as the  T in to  approached, those on board  the  
Pioneer ha iled  the  T in to  to  keep m ore to  the  
n o rth w a rd , and the  T in to , w h ich  otherw ise 
w o u ld  have passed a ll c lear, obeyed b y  hard-a - 
p o rtin g  and ran  on the  w reck. The defendants 
denied the  alleged negligence and traversed  the 
alleged duties, and  the  insurance com pany 
coun te rc la im ed fo r  damage to  the  w reck. I t  
was n o t d ispu ted  b y  the  H u m b e r Conservancy 
B oa rd  th a t  th e y  were under a d u ty  adequate ly  
to  m a rk  the  w reck. The d u ty  o f the  insurance 
com pany was d ispu ted .”

The learned judge  fo u n d  th a t  th e  w reck- 
m a rk in g  lig h ts  e x h ib ite d  b y  the  servants 
o f the  H u m b e r Conservancy on board  the 
Pioneer d id  n o t s u ffic ie n tly  c le a rly  in d ica te  
upon  w h ich  side o f the  w reck approach ing I

vessels ou gh t to  pass, ow ing  p a r t ly  to  the  
cha racter o f the  ya rd -a rm  used on board  the 
Pioneer fo r  e x h ib it in g  the  lig h ts . There was, 
there fore , a w a n t o f reasonable care b y  the 
H u m b e r Conservancy in  e x h ib it in g  th e  ligh ts . 
H e  found  fu r th e r  th a t  th e  n a v ig a tio n  o f the 
T in to  was negligent, because the  p i lo t  o f the 
T in to  a tte m p te d  to  pass too  close to  the  w reck, 
the  p o s itio n  o f w h ich  was kno w n  to  h im , and 
should have g iven  the  w reck  a w id e r b e rth  i f  the 
lig h ts  e x h ib ite d  b y  the  Pioneer d id  n o t 
su ffic ie n tly  c le a rly  in d ica te  to  h is m ind  
w h ich  side o f  th e  w reck he was req u ire d  to  
pass. There was, there fore , a w a n t o f reason
able care b y  the  p la in t if fs  in  th e  n a v ig a tio n  o f 
the  T in to .

Stephens, K .C ., D un lop , K .C ., and Dum as  fo r  
the  p la in t if fs .—-Two questions rem a in  fo r  a rgu
m en t on the  find ings : (1) Is  th e  A d m ira lty  ru le  
o f  d iv is io n  o f  loss unde r the  M a ritim e  Con
ven tions A c t  1911 app licab le  to  th is  case, o r is 
the  com m on la w  ru le  o f c o n tr ib u to ry  n e g li
gence ? (2) Is  th e  insurance com pany e n tit le d
to  recover fo r  the  damage to  the  w reck  ? I t  is 
su b m itte d  th a t  the  A d m ira lty  ru le  applies. The 
Pioneer was a vessel w ith in  the  m eaning o f sect. 
742 o f th e  M erchan t S h ipp ing  A c t  1894 : (see 
The H a rlo w  (15 A sp . M ar. L a w  Cas. 498 ; 126 
L .  T . R ep. 763 ; (1922) P . 175). There  was fa u lt  
in  th e  Pioneer because she showed w rong  lig h ts . 
The T in to  was also in  fa u lt ,  and  the re  was, 
there fore , damage caused b y  th e  fa u lt  o f  tw o  
vessels. I f  damage is susta ined b y  one o f tw o  
vessels in  fa u lt ,  the  M a ritim e  Conventions A c t  is 
app licab le  :

The Cairnbahn, 12 Asp. M ar. L a w  Cas. 455 ;
110 L .  T . R ep. 230 ; (1914) P . 25.

The Pioneer and the  T in to  be ing b o th  in  fa u lt,
and th e  T in to  be ing damaged, those responsible 
fo r  the  fa u lt  o f  the  Pioneer are lia b le  :

The Umona, 12 Asp. M ar. L a w  Cas. 527 ;
111 L .  T . Rep. 415 ; (1914) P . 141.

The owners o f the  M an orb ie r Castle, o r  those
w ho c la im  unde r them , are also lia b le , because 
th e y  had n o t surrendered com ple te c o n tro l o f 
the  w reck, and there  was, the re fo re , a d u ty  in  
the m  to  have the  w reck p ro p e rly  lig h te d  :

The B eam , 10 A sp. M ar. L a w  Cas. 208 ;
94 L .  T . R ep. 265 ; (1906) P . 48.

The owners had n o t necessarily abandoned 
a ll con tro l because the  conservancy were 
lig h t in g  the  w reck :

The S nark , 9 Asp. M ar. L a w  Cas. 50 ;
82 L .  T . R ep. 42 ; (1900) P . 105.

[The U to p ia , 7 Asp. M a r. L a w  Cas. 408 ; 70 L .
T . R ep. 47 ; (1893) A . C. 293, is d is tingu ishab le .] 
The lig h t in g  was a jo in t  opera tion  between the 
Conservancy and th e  insurance com pany. A ll 
th ree vessels were to  blam e.

Balloch (Bateson, K .C . w ith  h im , fo r  the  
conservancy board .— The M a ritim e  Con
ven tions A c t  1911 has no a p p lica tio n  to  
negligence in  the  perform ance o f the  d u ty  
unde rtaken  b y  the  conservancy unde r sect. 
530 o f th e  M erchan t S h ipp ing  A c t  1894. The
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o n ly  fa u lt  was th a t  o f  show ing the  lig h ts  in  
a w rong  po s itio n . M oreover, th e  Pioneer was 
n o t th e  p ro p e rty  o f the  conservancy, b u t was 
h ired  b y  the  insurance com pany. The neg li
gence found  against th e  conservancy was the 
negligence o f th e ir  servants on board  the  
Pioneer whose func tions  were confined to  d is
p la y in g  the  lig h ts  and were unconnected w ith  
the  m anagem ent o f the  ship. The Pioneer was 
n o t used in  n a v ig a tio n  because she rem ained 
m oored and s ta tio n a ry  : [See on th is  p o in t 
The Upcerne (12 Asp. M ar. L a w  Cas. 281 ; 
107 L .  T . R ep. 860 ; (1912) P . 160).] The 
M a ritim e  Conventions A c t  is n o t in tended  to  
have ap p lica tio n  to  negligence o f the  character 
found  against the  conservancy : See the  term s 
° f  the  conven tion  p r in te d  in  T em perley ’s 
M erchan t S h ipp ing  A cts , a t p. 694. [Reference 
was also made to  The Blowboat, (1912) P . 217.]

L a in g , K .C . and G. P . iM ngton  fo r  the  
m surance com pany.— The insurance com pany 
are in  no w a y  to  blam e. T hey  are e n tit le d  
to  recover against e ith e r o f the  o th e r pa rties. 
T hey  p a rte d  w ith  the  co n tro l o f the  w reck  fo r  
the  purposes o f  lig h t in g  i t ,  and there fore , as 
regards those purposes th e y  are n o t lia b le  fo r  
the neg ligent acts o f th e ir  servants, assum ing 
th a t  those w ho were neg ligent be he ld  to  have 
been th e ir  servants :

Donovan  v . Lang, W harton, and Down  
Construction Company, 68 L .  T . Rep. 
512 ; (1893) 1 Q. B . 629.

The case is governed b y  The U top ia  (sup.). 
Stephens, K .C . rep lied.

Cur. ado. vu lt.

Dec. 19 ,1922.— Hill, J .— In  th is  case, on the  
28 th  J u ly , I  gave ju d g m e n t fin d in g  ce rta in  facts, 
and the  case stood over fo r  ce rta in  argum ent. 
I  have now  had the  advantage o f fu r th e r  a rg u 
m ent. I  found  th a t  the re  was negligence in  the  
m ark in g  o f the  w reck and th a t  the re  was 
negligence in  the  n a v ig a tio n  o f the  T in to .

The f irs t  question to  be now  decided is 
w hethe r the  co llis ion  o f  the  T in to  w ith  the  
w reck was caused b y  b o th  these negligences o r 
o n ly  b y  the  negligence in  the  n a v ig a tio n  o f the
T in to .

The second question argued arises o n ly  upon 
the assum ption th a t  the  co llis ion  was caused b y  
bo th  negligences and is a question  w he the r the
case is governed b y  the  M a ritim e  Conventions 
A c t o r b y  the  com m on la w  ru le  app licab le  to  
negligence and c o n tr ib u to ry  negligence. I  
have fou nd  th a t  the  lig h t in g  was im p rope r 
because the  lig h ts  d id  n o t c le a rly  in d ica te  the  
side on w h ich  vessels cou ld  safe ly pass. B u t 
I  have fou nd  th a t  in  the  circum stances the  
P ilo t o f the  T in to  ou gh t n o t to  have a tte m p te d  
to  pass to  the  n o rth w a rd  ; he should have g iven 
the  know n  and am biguous danger a w ide be rth , 
as he cou ld  easily have done, o r checked the  w ay 
u n t il he made sure. I  am  n o t here dea ling  
W ith  tw o  ships b o th  unde r w ay, such as are m ost 
u f the  cases re ferred to  in  The Volute  (15 Asp. 
M ar. L a w  Cas. 530 ; 126 L .  T . R ep. 425 ; (1922) 1 
A . C. 129) and The Volute i t s e l f ; I  am  dealing 
w ith  a case in  w h ich  one sh ip  is s ta tio n a ry  and

V o l . X V I . ,  N .  S.

the  o th e r m ov ing— a case m ore lik e  the  o ld  case 
o f  Davies  v . M a n n  (10 M . &  W . 546). I f  the  
p ilo t ,  when presented w ith  the  p rob lem  created 
b y  the  im p rope r lig h ts , ou gh t to  have g iven 
th e m  a w ide  b e rth  o r checked his w a y  u n t i l  he 
made sure, and ough t n o t to  have a tte m p te d  to  
pass to  the  n o rth w a rd , the n  the  cause o f the  
co llis ion  was his fa ilu re  to  so ac t and, n o tw ith 
s tand ing  the  im p ro p r ie ty  o f the  lig h ts , there 
w o u ld  have been no co llis ion  i f  the  p i lo t  had 
acted w ith  reasonable care. I t  was contended 
on th e  a rgum en t th a t  the re  was a fresh ac t o f 
negligence o f  those responsible fo r  the  lig h ts  
because th e y  cou ld  have a lte red  the  lig h ts  o r 
g iven  o th e r w a rn in g  as th e  T in to  approached. 
T h a t is n o t the  case made in  cross-exam ination 
o r in  the  pleadings. The charges in  the  
s ta tem en t o f c la im  were : (1) F a iled  to  keep a 
good lo o k -o u t on board  the  w re ck -m ark in g  
vesse l; (2) caused o r p e rm itte d  the  lig h ts  o f the  
w re ck -m ark in g  vessel to  be e x h ib ite d  in  such a 
m anner as to  in v ite  vessels to  pass her on th a t  
side on w h ich  the  w reck  was ly in g  and fa iled  to  
e x h ib it  the  same in  such a w a y  th a t  the  tw o  
lig h ts  should be on the  side o f the  vessel 
on w h ich  o th e r tra ff ic  m ig h t safe ly pass ;
(3) Gave im p rope r and  m is lead ing d irec tions to  
those on board  the  T in to  ; (4) fa ile d  to  g ive 
p rope r and t im e ly  d irec tions to  those on board 
the  T in to .

The o n ly  a llega tion  p ro v e d  was the  second 
a llega tion  : “  Causing o r p e rm itt in g  the  lig h ts  
o f  th e  w re ck -m a rk in g  vessel to  be e xh ib ite d  in  
such a w a y  as to  in v ite  vessels to  pass her on 
th a t  side,”  and so fo r th . So m uch fo r  the  
pleadings.

T hen as to  th e  evidence on the  question 
w he the r the re  was a fresh and  substan tive  act 
o f negligence on the  p a r t  o f  those in  charge o f 
th e  lig h ts . The m en on the  Pioneer— the 
w re ck -m ark in g  vessel— saw the  T in to  a t  abou t 
the  d istance o f a q u a rte r o f a m ile . The T in to  
was approach ing , accord ing to  th e  evidence, a t 
fo u r to  five  kno ts , and she had a t id e  o f  a k n o t 
to  a k n o t and a h a lf  w ith  her, so th a t  she w ou ld  
cover th a t  q u a rte r o f a m ile  in  som eth ing 
between tw o  and  th ree  m inu tes. To a lte r  the  
lig h ts  in  an y  effective  w a y  th e y  w o u ld  have had 
to  be hauled dow n fro m  one ya rd -a rm  and 
hauled up on the  o ther, and the  ya rd -a rm  
w o u ld  have had to  be re-braced the  opposite 
w ay. E ven  so, th e  ya rd -a rm , be ing incapable 
o f be ing braced m ore th a n  th i r t y  degrees, th a t  
w o u ld  n o t have been a v e ry  c lear in d ica tio n , 
b u t  i t  m ig h t have been o f some assistance. B u t  
the re  was no suggestion in  cross-exam ination 
th a t  the re  was the n  tim e  to  a lte r  the  lig h ts , o r 
th a t  i t  was possible to  g ive  th e m  w a rn ing . 
H a ilin g  the re  was, b u t  i t  was ine ffec tive , and I  
am  unable to  f in d  th a t  the re  was tim e  enough 
to  a lte r  th e  lig h ts . The negligence, and  the 
o n ly  negligence, was in  ha v in g  the m  in  the  
w rong  pos ition . T h a t was negligence con
t in u in g  th ro u g h o u t, b u t the re  was no separate 
a c t o f negligence w h ile  the  T in to  was ap 
p roach ing . I  the re fore  h o ld  th a t  th e  cause o f 
th e  co llis ion  was the  neglect o f  the  p i lo t  o f the  
T in to  to  pass safe ly, and the re fo re  the  p la in t if fs ’

X
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c la im  fa ils . The o n ly  o th e r question  is on the  
coun te rc la im . On th a t  the  insurance com 
p a ny  c la im ed ju d g m e n t against th e  p la in t if fs . 
T h e y  w o u ld  also, in  m y  op in ion , have been 
e q ua lly  e n tit le d  to  ju d g m e n t against the  
p la in t if fs  i f  the  cause o f th e  co llis ion  ha d  been 
b o th  negligences, because the  d u ty  o f  lig h t in g  
the  w reck  d id  n o t res t upon  them , and the  
negligence in  lig h t in g  the  w reck  was n o t the  
negligence o f th e ir  servants. T hey  had le g it i
m a te ly  trans fe rred  to  the  H u m b e r Conservancy 
B oa rd  the  co n tro l o f th e  w reck  in  respect o f 
lig h tin g . The fac ts  o f the  case are w ith in  The 
U top ia  (7 Asp. M ar. L a w  Cas. 408 ; 70 L . T . 
R ep. 47 ; (1893) A . C. 492) and n o t The Snark  
(9 Asp. M ar. L a w  Cas. 50 ; 82 L .  T . R ep. 42 ; 
(1900) P . 105). The o n ly  o th e r m a tte r is th is . 
As th is  case m ay  go fu rth e r, i t  is as w e ll th a t  I  
should state th is . The question as to  the  
M a ritim e  Conventions A c t  does n o t now , o f 
course, arise. As I  expressed la s t J u ly  an 
o ff-hand  op in ion  on the  m a tte r, i t  is r ig h t  th a t  
I  should say th a t  I  was th e n — n o t ha v in g  con
sidered the  m a tte r— in c lin ed  to  th in k  th a t  
n e ithe r the  M an orb ie r Castle n o r th e  Pioneer 
was a vessel w ith in  the  m eaning o f th e  A c t. 
A f te r  hearing  the  a rgum ent I  should fin d , i f  I  
had  to  do i t ,  th a t  each was a vessel, and n o th in g  
I  said in  J u ly  m us t be take n  as an expression o f 
op in ion  th a t  the  M a ritim e  C onventions A c t 
w o u ld  n o t a p p ly  i f  b o th  negligences had  caused 
the  co llis ion . B u t,  o f  course, even i f  i t  d id  
a p p ly , th a t  w o u ld  n o t a ffect the  r ig h t  o f the  
insurance com pany on th e ir  coun te rc la im . 
A l l  i t  w o u ld  a ffect w o u ld  be the  r ig h ts  as be
tw een the  H u m b e r Conservancy B oa rd  and the  
owners o f the  T in to .

S olic ito rs  fo r  the  p la in tiffs , Bottere ll and 
Roche, fo r  H earfie ld  and Lam bert, H u ll.

S o lic ito rs  fo r  the  defendants, the  H u m be r 
Conservancy B oa rd , P ritch a rd  and Sons, fo r 
A ndrew  W . Jackson  and Co., H u ll.

S o lic ito rs  fo r  the  defendants, the  L inco lnsh ire  
S team  T ra w le r M u tu a l Insurance Com pany 
L im ite d , W ill ia m  A .  Crump, and Son.

Oct. 26, 27, 30, 31, Dec. 20, 1922, and J a n . 17,
1923.

(B efo re  Hill, J .)
The Socrates and The Champion (a)

C o llis ion  —  Tug and tow —- C o llis ion  between 
tug and th ird  vessel— L ia b il i ty  o f tug when 

acting under orders o f the tow— Three vessels 
to blame— D iv is io n  o f loss— Apportionm ent 
o f h a lf blame to tug and tow jo in t ly  and  
severally and h a lf to the th ird  vessel— M a r i
tim e Conventions A c t 1911 (1 &  2 Geo. 5, 
c. 57, s. 1).

The p la in t if fs ’’ vessel bound up  rive r came in to  
co llis ion  in  foggy weather w ith  a tug owned 
by one o f the defendants tcw i.ig  a steamship 
owned by the other defendants out o f T ilb u ry

(o) R epo rted  by G eoffrey H u t c h in s o n , E sq ., B a rrU te r-  
a t-L a w .

Dock. I t  was held on the facts that the p la in 
t if fs ’ vessel was one h a lf to blame fo r  excessive 
speed and that the tug and tow were one h a lf to 
blame fo r  leaving dock in  the p re va ilin g  state 
o f the weather.

Held, (1) that the tug was not excused fro m  lia b ility  
because she was obliged to obey the orders o f 
the tow to s tart tow ing ; (2) that a ll three 
vessels were to blame ; (3) that the m oiety of 
blame fo r  which the tug and tow were held liable  
ought not to be apportioned between them.

Action of damage by collision.
The p la in t if fs  were th e  owners o f the  N o r

wegian steam ship San José, and c la im ed fo r 
damage sustained b y  th e ir  vessel in  Gravesend 
Reach on th e  2 7 th  Jan . 1922. The w eather 
a t the  t im e  o f  th e  co llis ion  was alleged to  be 
a fog  o f  v a ry in g  de ns ity , the  w in d  easterly, a 
l ig h t  breeze, and the  t id e  the  f irs t  h o u r’ s flood 
o f  th e  force o f  ab ou t tw o  o r th ree  kno ts. 
The San José was bound up  r iv e r ,  and in  these 
circum stances she came in to  co llis ion  w ith  the  
tu g  Cham pion, be longing to  some o f th e  de
fendan ts , w h ich  was to w in g  the  steamship 
Socrates, be long ing  to  o th e r defendants, o u t o f 
T ilb u ry  D ock , s in k ing  th e  Cham pion  and 
dam aging herself. The Socrates was n o t in  
co llis ion .

O n th e  20 th  Dec. Hill, J . he ld  th e  San José 
to  b lam e fo r  excessive speed and said :

As regards th e  Socrates and the  Cham pion  
i t  is p roved  th a t  th e  th ic k  fog  w h ich  th e ÿ  en
countered as th e y  were crossing the  basin was 
n o t a sudden and unsuspected fog. I t  had 
been in te rm it te n t ly  foggy m ore o r less a ll 
n ig h t. The Socrates and her tu g  s ta rted  fro m  
th e  lo ck  in  a lig h te r  in te rv a l, when, as th e y  
said th e y  cou ld  see across th e  r iv e r, b u t when, 
accord ing to  the  lock-m aster, one cou ld  see to  
a b o u t m id -r iv e r. A cco rd ing  to  th e  deposition 
o f the  m aste r he proceeded fro m  T ilb u ry  D ock  
ab ou t 8 a.m ., th e  w eather be ing th ic k .  The 
w in d  was lig h t ,  easterly, up  r iv e r. I n  such 
circum stances I  am  advised th a t  i t  was 
im p rope r fo r  a large sh ip  lik e  the  Socrates and 
her single tu g  to  leave the  lo c k  w ith o u t ta k in g  
th e  u tm o s t precau tions. T h e y  knew  th a t  the  
t id e  was flood, and th a t  com ing o u t head f irs t 
th e y  w o u ld  be across an y  tra ff ic  u n t i l  the 
Socrates g o t tu rn e d  dow n stream . I  am  no t, 
on th e  evidence, fin d in g  th a t  i t  was in  its e lf  
an im p rope r w a y  to  come o u t, b u t i t  was a 
m a tte r w h ich  ca lled fo r  e x tra  care. They 
knew  th a t  tho ugh  fo r  th e  t im e  be ing the  
fog  was less dense i t  had been increasing and 
decreasing in  dens ity , and m ig h t a t  any 
m om en t increase. T hey  knew  th a t  th e y  had 
o n ly  one tu g  ahead— no tu g  astern. T hey  
knew  th a t  once th e y  had  le f t  th e  lo ck  th e y  had 
no means o f h o ld ing  back in  th e  basin , i f ,  w h ile  
th e y  were crossing i t ,  th e  w eather became so 
foggy th a t  i t  was n o t safe to  be unde r w ay. 
T hey  chose to  come o u t w ith  o n ly  a single tu g  
and w ith o u t ta k in g  an y  steps to  in q u ire  w h a t 
the  w eathe r was lik e  dow n th e  r iv e r  to  w in d 
w a rd . I  h o ld  th a t  i t  was negligence to  s ta rt 
in  the  circum stances. T h a t is the  o n ly  neglect



ASPINALL’S M ARITIM E LAW  CASES. 155

A d m . ] T h e  C y c l o p s . [ A d m .

I  find . I  do n o t fin d  i t  was neg ligent in  the  
Champion  n o t to  s lip  ea rlie r th a n  she d id . I t  
Was contended th a t  th e  negligence d id  n o t 
c o n trib u te  to  th e  co llis ion . I  am  unab le to  
accept th a t  a rgum ent. The negligence was 
con tinu ing  in  its  effect r ig h t  up  to  the  co llis ion . 
I t  is n o t as i f  the  San José had a ll th e  tim e  
seen w h a t the  Socrates and th e  Cham pion  were 
do ing.

C learly  the  owners o f the  Socrates are liab le  
fo r th a t  negligence w h e the r th e  s ta r t was b y  
fhe  d ire c tio n  o f th e  m aster o r th e  p ilo t .  
A re  the  owners o f  th e  Cham pion  responsible ? 
I t  was argued th a t  th e y  were n o t responsible 
because the  tu g  was bound to  obey th e  orders 
received fro m  the  Socrates and d id  obey them , 
and th a t  the re  was no negligence fo r  w h ich  the  
owners o f th e  Cham pion  were responsible. 
I f  th a t  be r ig h t,  the  owners o f  the  Cham pion  
can recover th e  whole o f  th e ir  damage fro m  
the owners o f the  San José leav ing  th e  San  
José to  recover one h a lf  fro m  th e  owners o f 
the  Socrates. I f  i t  is w rong , th e  owners o f 
the  Cham pion  can recover o n ly  h a lf  against 
the  owners o f th e  San José le av in g  the  San  
José to  recover one -ha lf fro m  th e  owners o f  
the  Socrates. I f  i t  is w ro ng  th e  owners o f the  
Cham pion  can recover o n ly  h a lf  aga inst the  
owners o f th e  San José— I  say h a lf  because I  see 
n °  reason to  a p p o rtio n  th e  blam e otherw ise. 
The Cham pion  was co-operating in  an opera tion  
w h ich  was neg ligen t as regards the  San José 
o r an y  o th e r ships in  th e  r iv e r. The m aster 
Was the  servan t o f th e  owners o f  th e  Cham pion. 
H e was, i t  is  tru e , under a co n tra c tu a l ob lig a 
t io n  to  obey th e  orders received fro m  the 
Socrates. H e  m a y  have been under a legal 
o b lig a tio n  to  obey th e  orders o f  the  p i lo t  o f 
the  Socrates i f ,  as I  suppose, p ilo tage  was 
com pulsory ; b u t  in  v ie w  o f  sect. 15 o f the  
P ilo tage A c t  1913, th a t  w i l l  n o t a lte r  the  
Position . I f  he co-operates in  an opera tion  
w h ich  is neg ligent as regards th e  rest o f the  
World, is i t  an y  answer to  say “  I  d id  i t  because 
I  had v o lu n ta r ily  p u t m yse lf unde r th e  orders 
o f ano the r person ”  ? I  th in k  n o t. Qua the  
San José, th e  Cham pion  canno t be regarded as 
an innocen t ship.

The resu lt is th a t  I  pronounce the  co llis ion  
to  be due to  th e  fa u lt  o f  th e  San José and o f 
the  Socrates and Cham pion, and I  ap po rtio n  
b a lf  the  b lam e to  th e  San José and h a lf  the  
blam e to  th e  Socrates and  th e  Cham pion.

The case stood over fo r  a rgum ent.

J a n . 17, 1923.— Batten, K .C . and  Dum as  fo r  
the  p la in t if fs .— A l l  th ree vessels are to  blam e 
equa lly . B lam e should be appo rtioned  between 
them  each bearing  o n e -th ird .

Stephens, K .C . and E . A y lm e r D igby  fo r  the  
owners o f the  Socrates.— The l ia b i l i t y  o f  the  
defendants is n o t jo in t  and several. As 
between the  Socrates and th e  Cham pion  b lam e 
should be appo rtioned  under sect. 1 o f the  
M a ritim e  Conventions A c t  1911.

Balloch, fo r  the  owners o f th e  Cham pion, 
adopted the  same argum ent.

H i l l , J .— I  have a lready apportioned  the  
damages, and I  sha ll n o t m ake an y  fu r th e r  
ap po rtionm e n t. The defendants’ l ia b i l i t y  is 
jo in t  and several, b u t o f course the  owners o f 
the  San José m us t n o t recover the  m o ie ty  o f 
th e ir  damage tw ice  over.

The decree w il l  pronounce th a t  the  damages 
a ris ing  fro m  the  co llis ion  ough t to  be borne 
e q ua lly  b y  the  owners o f the  San José, on the  
one hand , and th e  owners o f the  Socrates and 
the  Cham pion  on the  o the r, and w i l l  condem n 
the  owners o f th e  Socrates and the  owners o f  the  
Cham pion  jo in t ly  and severa lly  in  a m o ie ty  o f 
the  p la in t if fs ’ c la im  fo r  the  damage to  the  San 
José, and w i l l  also condem n the  owners o f  the  
San José in  a m o ie ty  o f the  coun te r-c la im  o f the  
owners o f the  Champion.

S olic ito rs : fo r  th e  p la in tiffs , Thomas Cooper 
and Co. ; fo r  the  owners o f th e  Socrates, Stokes 
and Stokes, fo r  Cameron, M a c lv e r, and Davie, 
L iv e rp o o l ; fo r  the  owners o f  th e  Cham pion, 
Botterell and Roche.

Wednesday, J a n . 17, 1923.
(B efo re  H i l l , J .)
T h e  C y c l o p s . ( a )

Pilotage charges —  B erth ing  —  Vessel coming  
to an anchor between leaving dock and  
berthing  —  Charge fo r  transporting  fro m  the 
dock to the anchorage in  add ition  to berthing 
charge— Live rpoo l P ilotage Order 1920— P ilo t
age A c t 1913 (2 &  3 Geo. 5, c. 31), and  
pilotage by-laws made thereunder.

The p la in t if fs ,  the M ersey Docks and H a rbo u r 
Board, who are the pilotage au tho rity  fo r  the 
L ive rpoo l pilotage d is tric t, claim ed to recover 
certain p ilotage charges fro m  the defendants, 
the owners o f the steamship C. I n  Nov. 1921 
the C. was due to leave L ive rpoo l, and a week 
before her sa ilin g  date, when she was ly in g  in  
the A lfre d  Dock at L ive rpoo l, her owners 
arranged w ith  the p la in t if fs  fo r  her to berth at the 
Princes L a n d in g  Stage after leaving the A lfre d  
Dock fo r  the purpose o f em barking passengers. 
I t  was im possible to arrange fo r  the C. to berth 
at a tim e when she could come direct fro m  the 
A lfre d  Dock to the Princes Stage and the defen
dants agreed to a tim e which would necessitate 
the C. coming to anchor in  the rive r between 
leaving dock and berthing at the Princes Stage. 
The  C. in  fa c t le ft dock at 10.30 a.m. on 
the floo d  tide, and rem ained at anchor in  the 
r iv e r u n t i l  she berthed at the Princes Stage at
2.30 p.m .

The p la in t if fs  were authorised to make pilotage  
charges by the ir by-laws made under the P ilotage  
A c t 1913 (2 cfc 3 Geo. 5, c. 31) and the L ive rpoo l 
Pilotage Order 1920 at the rates set out in  the 
schedule to the sa id  by-laws. P a rt  4 o f the 
schedule fixes rates fo r  (a) berthing a vessel at 
any stage, w harf, or p ie r , and fo r  (b) conducting  
a vessel each tim e a vessel is  transported, i.e ., 
navigated or moored anywhere w ith in  certain

(a) R ep o rte d  b y  G eoffrey H u t c h in s o n , E sq., B a r r is te r  
a t L a  .v.
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lim its  in  the rive r M ersey provided that the 
operations o f berthing a vessel fo r  which a 
charge is  made under p a r t  4 (a), or fo r  n a v i
ga ting  or manoeuvring an outward bound vessel 
to an anchorage to w a it fo r  the tide, should not 
be deemed a transporting  fo r  the purpose o f 
m aking  a charge.

The p la in t if fs  made pilotage charges in  respect 
o f the movements o f the C. fo r  outward pilotage, 
berthing at the stage, attendance in  excess o f the 
f ir s t  s ix  hours (which were free under the by
law) in c lu d in g  the pe rio d  when the C. was ly in g  
in  the rive r, and transporting  fro m  the dock to 
the place where the C. anchored. The defen
dants refused to p a y  the last item  on the ground  
that the service was inc luded under p a r t  4 (a) 
o f the schedule to the by-laws in  the operation o f 
berthing, or that the C. was an outward bound 
vessel navigated or manoeuvred to an anchorage 
to w a it f o r  the tide.

H e ld, the p la in t if fs  were entitled to make the 
charge. The defendants' vessel d id  not come 
to an anchor to w a it fo r  the tide, nor was the 
operation o f m oving fro m  dock to the anchorage 
p a r t o f the operation o f berthing.

A c t i o n  b y  th e  M ersey Docks and  H a rb o u r 
B oa rd , the  p ilo ta ge  a u th o r ity  fo r  th e  L iv e rp o o l 
p ilo tage  d is tr ic t,  to  recover p ilo ta ge  charges 
a m o u n tin g  to  41. 2s. 9d. fro m  th e  defendants, the  
Ocean S team ship C om pany fo r  p ilo tage  services 
rendered to  th e ir  s team ship Cyclops.

B y  sects. 4 and  5 o f the  L iv e rp o o l P ilo tage  
O rder 1920 i t  is  p ro v id e d  t h a t :

4 (i.) Pilotage fo r a vessel outward bound from  
the Port o f L iverpool . . . shall be compulsory
as soon as the vessel has been brought to  the outer 
s ill o f the rive r entrance o f a dock or lock w ith in  
or leading in to  the po rt and shall continue to  be 
compulsory as far as, bu t not seaward o f the 
following im aginary lines, v iz. : . . and a
vessel shall be deemed to  be navigating fo r the 
purposes o f leaving the po rt u n til she has passed 
seaward o f one or other o f the said im aginary lines 
as the case may he and no furthe r, ( ii.) Where a 
vessel outward bound from  the po rt o f L iverpool 
calls a t any stage in  the rive r Mersey to  the no rth 
ward o f the im aginary stra ight line drawn from  
Dingle P oint on the Lancashire shore o f the Mersey 
to  the New F erry  Slip on the Cheshire shore or 
anchors or moors in the rive r to  the northw ard o f 
such line for the purpose o f tak ing on board any 
passengers, crew, animals, cargo, coal, water, or 
stores, or while w a iting for tide  or weather, or 
otherwise fo r any purpose incidental to  the voyage, 
the obligation o f the master to  employ a p ilo t for 
the outward voyage shall attach from  the tim e when 
the vessel f irs t proceeds to  any such anchorage or 
mooring, and shall continue while she is ly ing  thereat 
and the duties o f the p ilo t shall extend to  and 
include the tak ing  her to  and from  and attending 
her at every such stage, anchorage or mooring.

5. When a vessel is neither inward nor outward 
bound to  or from  the rive r Mersey the master shall 
be obliged to  employ a p ilo t (a) fo r her navigation 
or movement ; (b) to  attend her while ly ing  at any 
anchorage or mooring anywhere in the rive r Mersey 
to  the northward o f the im aginary stra ight line 
drawn from  Dingle P o in t as aforesaid, and the 
duties o f a p ilo t shall extend to  and include the 
tak ing charge o f such vessel to  navigate or move 
her and to attend her while ly ing  at any anchorage 
or mooring as aforesaid. . . .

B y - la w  I I I .  o f  th e  by-law s re la tin g  to  
p ilo tage  m ade b y  the  p la in t if fs  under the  p ro 
vis ions o f th e  P ilo tage  A c t  1913 (2 &  3 Geo. 5, 
c. 31), and o f  th e  L iv e rp o o l P ilo tage  O rder 
1920 p rov ides :

The pilotage rates chargeable in  respect of 
pilotage services o f a licensed p ilo t shall be those 
set out in the schedule hereto. . . .

B y  the  schedule i t  is p ro v id e d  as fo llow s : 
R ates of P ilo ta g e , & c .

This schedule contains both the pilotage dues, and 
also the boat rate fixed by the au thority  as provided 
by the Liverpool Pilotage Order 1920, and gives 
the to ta l amount payable fo r each pilotage service.

Inward and outward pilotage.— 1. Compulsory

1. Inward.

2 . Outward:
To the Bar L igh t 

ship . . .  or to  
the Horse Channel 
Fairw ay Buoy.

A m oun t payable per fo o t 
d raught o f water.

Pilo t Boat
Dues. Bate. Total
s. d. s. d. s. d.

7  6 2 9 10 3

4. River Rates fo r the Lower Mersey and Channel 
Rates.

(a) For berth ing a vessel at any stage, w harf or 
pier, or alongside another vessel to  the northward 
o f an im aginary stra ight line drawn across the rive r 
Mersey from  Dingle P oint to  New Ferry Slip :—

A m oun t payable as per tonnage 
fo llow ing  fo r each berth ing .

P ilo tage Boat
Dues. Rate. To ta l.

Vessels over 5000
tons gross tonnage £3 0 9 £ 1 2  9 £4 2 9

(b) For conducting a vessel from  rive r or dock 
to  the powder or dynamite grounds for the purposes 
o f loading or discharging, and for each tim e a vessel 
is transported (i.e., navigated or moved, including 
manoeuvring fo r the purpose o f adjusting compasses 
or attending a launch o f a vessel) anywhere in the 
rive r Mersey north  o f the said line :

A m oun t payable as per 
tonnage fo llow ing.

Pilotage Boat
Dues. Rate. T o ta l

Vessels over 5000
tons gross tonnage. £3 0 0 £ 1 2  9 £4 2 9

Provided th a t the following operations shall not 
be deemed a transporting for the purpose o f these 
charges:

(1.) B erth ing a vessel fo r which a charge is made 
under pa rt 4 (a) o f th is pa rt of this schedule, 
and

(2.) (i.) Navigating or moving an inward bound 
vessel : (a) To her firs t anchorage ; (b) from  
an anchorage or mooring to  dock ; (c) To 
or from  an anchorage on account of 
weather conditions, dragging anchors or a 
fou l berth, (ii.) Navigating or moving an 
outward bound vessel : (a) To an anchorage 
to  w a it for tide  ; (6) To or from  an anchorage 
on account o f weather conditions, dragging 
anchors or a fou l berth.

(c) For attending a vessel while ly ing  at any 
anchorage or mooring anywhere in the river
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Mersey : For the firs t six hours, n il— for each hour 
or pa rt o f an hour thereafter ; vessels over 2000 
tons gross tonnage 3s. per hour.

These charges include 6d. per hour boat rate.
The fo llo w in g  s ta tem ent o f facts upon w h ich  

the  ac tio n  was tr ie d  was agreed upon b y  the  
parties :

A b o u t a week before th e  19 th  N o v . 1921, the  
defendants te lephoned to  the  m aster o f the  
Princes L a n d in g  Stage to  say th a t  a b e rth  a t 
the  stage on the  19 th  N o v . 1921 was requested 
fo r th e ir  steam ship Cyclops, w h ich  was then  
ly in g  in  dock a t  th e ir  ap p ro p ria te d  b e rth  in  the  
E as t F lo a t, and was in te n d in g  to  sail fo r  China 
on th e  19 th  N o v . 1921, and th e y  asked a t 
w h a t t im e  a p p ro x im a te ly  th e y  cou ld have the  
be rth .

The defendants w ished to  arrange th a t  th e ir  
steam ship should b e rth  a t th e  stage a t a tim e  
w h ich  w o u ld  p e rm it  o f her proceeding fro m  dock 
to  stage w ith o u t anchoring , and  endeavoured 
to  book  a b e rth  a t  the  stage a t a t im e  w h ich  
w ou ld  enable th is  to  be done. O w ing, however, 
to  th e  use o f  th e  stage b y  th e  reg u la r coastal 
and  w este rn  ocean tra ff ic  th e  stage m aste r was 
unable to  a l lo t  th e  Cyclops a b e rth  a t th e  stage 
ea rlie r th a n  2.30 p .m . T h is  th e  defendants 
accepted, and, acco rd ing ly , th e  Cyclops was 
booked fo r  th e  n o r th  end o f  th e  stage fo r  the  
19 th  N o v . 1921, a t  2.30 p .m  o r as soon a fte r  
as th e  coastal tra ff ic  was fin ished.

On th e  19 th  N o v . 1921 th e  Cyclops le f t  he r 
b e rth  in  th e  E a s t F lo a t a t 10.23 a .m ., proceed
in g  in to  th e  A lfre d  D o ck  between 11.10 a.m . 
and 11.25 a.m ., and  passed ove r th e  o u te r s ill 
o f th e  r iv e r  entrance o f th a t  dock in to  the  r iv e r  
M ersey a t 12.30 in  charge o f  W ill ia m  W illia m s , 
a first-c lass p i lo t  d u ly  licensed b y  the  p la in tiffs . 
H ig h  w a te r th a t  da y  was a t 1.29 p .m . ; the re  
was a sp ring  t id e  o f  2 8 ft. 9 in . ; th e  w eather was 
hazy w ith  a l ig h t  S.S.E. w in d .

W hen  th e  Cyclops came o u t in to  the  r iv e r  the  
flood t id e  was m ak ing , w ith  a force o f  th ree  and 
a h a lf  to  fo u r  kno ts , i t  be ing one h o u r before h igh  
w a te r. A t  th e  t im e  she was due to  b e rth  a t the  
stage (2.30 p .m .) the  ebb t id e  w o u ld  have been 
m ak in g  fo r  ab ou t an ho u r. Inasm uch as th is  
necessitated th a t  th e  Cyclops should approach 
the stage w ith  he r head to  the  ebb tid e , i.e., 
south, th e  p ilo t ,  a f te r  b r in g in g  th e  vessel across 
the  r iv e r  to  th e  po s itio n  shown in  her deck log, 
a d istance o f n o t m ore th a n  s ix  cables, anchored 
her in  th e  r iv e r  a t 12.40 p .m , and le t the  vessel 
sw ing to  the  ebb. She rem ained a t  anchor 
u n t i l  2.7 p .m . when the  p i lo t  hove th e  anchor 
UP> th e  vessel th e n  head ing south, and berthed 
the vessel a t th e  n o r th  b e rth  o f the  stage a t 
abou t 2.55 p .m ., th e  Is le  o f M an boa t ha v in g  
been la te  in  leav ing .

H a v in g  regard to  th e  tim e  o f h igh  w a te r on 
the  da y  in  question , and to  th e  fa c t th a t  she 
had to  w a it  he r tu rn  to  undock, i t  w ou ld  n o t 
have been reasonably possible fo r  th e  Cyclops 
to  reach her b e rth  a t th e  stage a t 2.30 p .m . o r 
th e re a fte r w ith o u t ancho ring  in  th e  course o f 
th a t  ope ra tion . H a d  she n o t desired to  be rth  
a t th e  stage she cou ld have proceeded to  sea 
fo r th w ith  on leav ing  dock a t  12.30 p .m :

[A d m .

T he  Cyclops em barked passengers, na va l 
ra tin gs , and baggage a t the  stage, rem a in ing  
the re  u n t i l  ab ou t 3.40 p .m ., when she p ro 
ceeded in  charge o f  the  p i lo t  to  an anchorage 
in  th e  r iv e r. She anchored a t  4.5 p .m . and 
rem ained a t anchor w a it in g  fo r  t id e  u n t i l  
10 p .m ., when th e  anchor was hove up and she 
proceeded to  sea.

T he  fo llo w in g  charges were m ade b y  the  
p la in t if fs  fo r  the  above opera tions :

(а) Outward pilotage : Under pa rt I .  2 of the 
schedule.

(б) Transporting from  dock to  anchorage : 
Under pa rt I .  4 (6) o f the schedule.

(c) Berth ing a t stage : Under Part I .  4 (a) o f the 
schedule.

(d) Attendance : Under part I .  4 (c) of the 
schedule.

The defendants p a id  the  sums charged b y  
th e  p la in t if fs  under heads (a), (c), (d), th e  p a y 
m e n t unde r head (d) being made under p ro te s t, 
b u t th e  defendants refused to  p a y  th e  sum  o f 
41. 2s. 9d. fo r  tra n s p o rtin g  charged under head 
(6), and th e  p la in t if fs  now  c la im  the  said sum 
o f 41. 2s. 9d. in  th is  ac tio n . The charge fo r  
a ttendance  under head (d) was in  respect o f the  
t im e  th a t  th e  Cyclops was a t anchor before 
go ing  alongside th e  stage and a fte r  leav ing  the  
stage before proceeding to  sea.

Bateson, K .C . and Stewart B row n  fo r  the  
p la in t if fs .— The p la in t if fs  are e n tit le d  under 
the  te rm s o f th e ir  by-law s to  recover the  
am ounts c la im ed. Reference was made to  : 

The S e rv ia ;  The C a rin th ia , 8 A sp. M ar.
L a w  Cas. 353 ; 78 L .  T . R ep. 54 ;
(1898) P . 36.

G. P . Langton  fo r  th e  defendants.— The o n ly  
question  is w he the r anchoring  is p a r t  o f the  
op e ra tion  o f  be rth in g . In  a prev ious case o f The 
Tyresias  the  p la in t if fs  d id  n o t press fo r  a p a y 
m en t o f  a charge s im ila r to  th a t  w h ich  th e y  are 
now  c la im ing . T hey  cou ld  n o t on th a t  occasion 
have excused p a ym en t as an ac t o f grace, fo r 
th e y  are in  the  p o s itio n  o f trustees, and are 
bound to  co llec t a l l charges p ro p e rly  due. 
There is no question o f the  p o s itio n  o f th e  p ilo ts  
fo r  th e y  are p a id  b y  tim e . In  The Servia ; 
The C o rin th ia  (sup.) i t  was he ld th a t  a be rth in g  
charge was recoverable : here the  p la in t if fs  are 
c la im in g  som eth ing m ore th a n  a be rth in g  
charge ; th e y  are c la im in g  fo r  a tra n sp o rtin g , 
and accord ing to  th e m  the  le tt in g  g o o f an anchor 
am oun ts  to  a tra n s p o rtin g . T h is  opera tion  
was p a r t  o f  the  b e rth in g  and is n o t chargeable 
b y  reason o f th e  p rov iso  (i.) to  sect. 4 o f the  
schedule. M oreover th e  charge is n o t m a in 
ta in a b le  b y  reason o f  p rov iso  2 ( ii.)  (a) to  the  
same section, fo r  th e  Cyclops was w a it in g  
fo r  th e  t id e  w ith in  th e  m eaning o f the  prov iso , 
because th e  t im e  o f  h igh  t id e  forced her to  
leave dock a t a t im e  when she w o u ld  have to  
w a it  before com ing to  her b e rth . “ W a it in g  
fo r  t id e  ”  means w a it in g  on accoun t o f t id e .

Reference was made to  :
The C ity  o f Cambridge, 2 Asp. M ar. L a w  

Cas. 739 ; 30 L .  T . R ep. 439 ; L . Rep.
5 P . C. 451 ;

T h e  Cy c l o p s .
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The Cachapool, 4 Asp. M a r. L a w  Cas. 502 ;
46 L . T . Rep. 171 ; 7 P rob . D iv . 217.

Bateson, K .C . rep lied .

H i l l , J .— In  th is  case, th e  M ersey Docks and 
H a rb o u r B oa rd  sue th e  Ocean Steam ship 
C om pany L im ite d , the  owners o f th e  steam ship 
Cyclops, in  respect o f a sum  o f 41. 2s. 9d., 
rep resenting  th e  p a ym e n t o f a p a r tic u la r  item  
in  the  p ilo tage  accoun t rendered b y  th e  board , as 
the  p ilo tage  a u th o r ity ,  to  the  owners o f the  
steam ship. T h a t ite m  the  defendants d ispute . 
The m a tte r  has been tr ie d  upon  agreed facts, 
and th e y  are these : The Cyclops was in  the  
A lfre d  D ock . She was go ing to  proceed to  sea, 
and she had to  b e rth  he rse lf a t  th e  Princes 
Stage in  o rd e r to  take  on board passengers. 
She was go ing to  leave on the  19 th  N o v . 1921, 
and she w o u ld  have lik e d  to  have been able to  
b e rth  a t th e  Princes Stage ea rlie r on th a t  day 
th a n  was possible fo r  he r ow ing  to  th e  b e rth  
be ing engaged fo r  o th e r vessels, and  she was 
in fo rm ed  th a t  she cou ld  n o t b e rth  ea rlie r th a n
2.30 in  th e  a fte rnoon . I t  was h ig h  w a te r a t 
ab ou t h a lf-p a s t one. She le f t  th e  dock (she 
cou ld n o t w a it  in  th e  dock) and the n  proceeded 
in to  th e  r iv e r  a t  ha lf-pa s t tw e lve  in  charge o f a 
p i lo t .  The t id e  was th e n  flood  and w o u ld  be 
s h o r tly  becom ing ebb. She, ha v in g  to  b e rth  a t 
th e  stage on th e  ebb, w o u ld  have to  be heading 
up  r iv e r , and in  th a t  p o s itio n  she dropped her 
anchor and came to  anchor. She dropped her 
anchor a t 12.40 and rem a ined a t  anchor. W hen 
th e  t im e  fixed  fo r  he r b e rth in g  a t th e  stage 
approached, she l i f te d  he r anchor a t 2.7, and 
she a c tu a lly  be rthed  a t  2.55.

R ead ing th e  facts, i t  is set o u t th a t  “  I t  w o u ld  
n o t have been reasonably possible fo r  the  
Cyclops to  reach her b e rth  a t th e  stage a t
2.30 p .m . o r th e re a fte r w ith o u t anchoring  in  the  
course o f th a t  op e ra tion .”  T h a t means com ing 
o u t as she d id  a t ha lf-pa s t tw e lve , she cou ld  n o t 
hang a b o u t in  th e  r iv e r— i t  w o u ld  n o t have been 
reasonab ly possible fo r  he r to  hang  abou t 
w ith o u t ancho ring  u n t i l  2.30, and, as I  have 
a lrea dy  said, she w o u ld  have to  ge t head ing up 
r iv e r, and the  p ro pe r w a y  to  do th a t  w o u ld  be 
to  sw ing to  her anchor. A f te r  she had taken  
her passengers on board  she proceeded ou t. 
F o r those services she was charged “  ou tw a rd  
p ilo tage  ”  ; th a t  is n o t d ispu ted. She was also 
charged fo r  “  b e rth in g  a t the  stage ”  ; th a t  is n o t 
d ispu ted . The free t im e  ha v in g  been exceeded 
she was charged an ite m  w h ich  is th e  one in  
d ispu te , nam e ly , “  F o r tra n s p o rtin g  fro m  the  
dock to  th e  anchorage.”  T h a t is fo r  ta k in g  
her fro m  the  A lfre d  D o ck  to  th e  anchorage a t 
w h ich  she anchored a t 12.40, th e  anchorage a t 
w h ich  she la y  w a it in g  u n t i l  the  tim e  a rrived  
w hen she cou ld  go to  he r b e rth  a t th e  Princes 
Stage. T h is  is a m a tte r  w h ich , in  m y  v iew , m ust 
be de term ined so le ly and w h o lly  upon the  
in te rp re ta tio n  o f the  by-law s made under the  
L iv e rp o o l P ilo tage  B oa rd . In  the  case o f a ship 
o f  the  same owners nam ed th e  Tyresias, in  
circum stances n o t id e n tica l, the  p ilo tage  
a u th o r ity  d id  n o t press the  charge fo r  tra n s 
p o r tin g  fro m  dock to  anchorage. B u t,  in  m y

v iew , th a t  case does n o t assist me. I  have go t 
to  in te rp re t the  A c t, and w hethe r th e y  made a 
concession o r w hethe r th e y  were ac tin g  on 
w h a t th e y  th o u g h t to  be an in te rp re ta tio n  o f 
th a t  section does n o t m a tte r. As I  have said, I  
have g o t to  in te rp re t the  section. U n de r the  
by-law s the re  is a schedule o f rates o f  p ilo tage , 
& c. N o . 2 deals w ith  the  ou tw a rd — th a t  is the  
charge fo r  ta k in g  a ship o u t in to  the  r iv e r  and 
o u t to  the  l im its  o f  the  p ilo tage . I  need n o t 
tro u b le  ab ou t th a t.  N o . 4 is headed “  R iv e r 
rates fo r  th e  L o w e r M ersey and channel ra tes.”  
As regards th e  rates fo r  th e  Lo w e r M ersey, we 
are concerned here w ith  th e  Lo w e r Mersey. 
B y  (a) the re  is a charge fo r  b e rth in g  a vessel a t 
an y  stage, and b y  (b) the re  is a charge fo r  
“  conducting  a vessel fro m  r iv e r  o r dock 
to  the  pow der o r d yn a m ite  grounds fo r  the  
purpose o f load ing  o r d ischarg ing, and fo r  each 
t im e  a vessel is transp o rted  (i.e ., nav iga ted  
o r m oved in c lu d in g  m anoeuvring fo r  the  
purpose o f a d ju s tin g  compasses o r a tte n d in g  
a launch  o f  a vessel) anyw here in  th e  r iv e r  
M ersey n o r th  o f  the  said lin e .”  To th a t  the re  
is a p rov iso  to  the  effect th a t  th e  fo llo w in g  
opera tions w o u ld  n o t be deemed a tra n s p o rtin g  
fo r  th e  purpose o f  these charges. The f irs t  is 
w ith  regard to  b e rth in g  a vessel fo r  w h ich  a 
charge is made under p a r t  4 as p a r t  o f th is  
schedule, and  2 ( ii.)  (a) is fo r  “  n a v ig a tin g  o r 
m o v in g  an o u tw a rd  bound vessel to  an 
anchorage to  w a it  fo r  th e  t id e .”  The words 
“  fo r  each t im e  a vessel is transp o rted , n a v i
ga ted, o r m o v e d ”  m us t m ean I  th in k  fo i 
each separate occasion on w h ich  a vessel is 
transp o rted , nav iga ted , o r m oved, and “  tra n s 
p o rte d  ”  in vo lve d , in  m y  v ie w , m ov ing  
fro m  one fixe d  place to  an o the r fixe d  place. 
So th a t,  to  begin w ith ,  the re  is a charge 
made lev iab le  fo r  each separate occasion on 
w h ich  a vessel is transp o rted  fro m  one fixed 
place to  an o the r fixed  place in  th e  Lo w e r 
M ersey. N ow , th is  ship was tra n sp o rte d  fro m  
th e  A lfre d  D o ck  to  the  anchorage a t w h ich  she 
was b ro u g h t a t 12.40. In  m y  v iew , she was 
transp o rted  fro m  one fixe d  place, and i t  seems 
to  me th a t  the  sh ip  came w ith in  th e  ru le , con
sidered a p a rt fro m  th e  exception . N o w , the  
exception , f ir s t  o f  a ll,  is b e rth in g , and, secondly, 
n a v ig a tin g  an o u tw a rd  bound vessel to  an 
anchorage to  a w a it the  t id e  o r to  and fro m  an 
anchorage on accoun t o f  w eather cond itions, 
d ragg ing anchors o r a fo u l be rth . I  w i l l  deal 
w ith  th a t  section f irs t  o f  a ll.  I n  m y  v ie w , i t  is 
q u ite  clear th a t  th is  sh ip  was n o t m oved from  
the  A lfre d  D o ck  to  he r anchorage to  w a it  fo r  
t id e . She was m oved to  w a it  fo r  a vacan t 
b e rth  a t the  Princes Stage. N o r  was she m oved 
to  th a t  anchorage on accoun t o f  w eather 
cond itions, d ragg ing anchors, o r a fo u l be rth . 
There is there fore  n o th in g  to  b rin g  th is  ship 
w ith in  the  p rov iso  2 ( ii.) . M r. L a n g to n  suggested 
th a t  m ov ing  to  an anchorage to  w a it  fo r  tid e  
m ig h t inc lude  n o t o n ly  m ov ing  to  an anchorage 
in  o rder to  w a it  u n t i l  th e  t im e  o f t id e  a rrived  
(w h ich  to  m y  m in d  is c le a rly  th e  m eaning o f 
“  w a it  fo r  ” ), b u t also inc luded  m o v in g  to  an 
anchorage to  w a it  because th e  t im e  o f  h igh
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t id e  had  forced her to  leave th e  A lfre d  D ock  
ea rlie r th a n  she w o u ld  otherw ise have had to  
do fo r  the  mere purpose o f  g e ttin g  to  the  la nd ing  
stage. T h a t is a fa llac ious a rgum en t based 
upon read ing the  words “  w a it  fo r  ”  in  to ta l ly  
d iffe re n t senses in  tw o  branches o f the  a rg u 
m en t. T h a t leaves the  question w he the r w h a t 
happened in  th is  case— the  tra n s p o rta tio n  o f  thc- 
Cyclops fro m  the  A lfre d  D o ck  to  the  anchorage 
to  w h ich  she had  come a t 12.40— is n o t to  be 
deemed a tra n s p o rt in g  because i t  was the  
ope ra tion  w h ich  is described b y  p rov iso  1 : the  
b e rth in g  o f a vessel fo r  w h ich  a charge is made 
under p a r t  4 (a) in  th is  p a r t  o f th e  schedule. 
The b e rth in g  described is b e rth in g  a vessel 
Rt th e  stage, and  i t  seems to  me im possib le 
to  say th a t  th e  tra n s p o rta tio n  fro m  the  A lfre d  
D ock  to  th e  anchorage was w ith in  th e  exception 
unless M r. L a n g to n  is r ig h t  in  h is con ten tio n  
th a t  th e  whole tra n s p o rta tio n  m us t be regarded 
as a p a r t  o f  the  ope ra tion  o f  be rth in g . I  do 
n o t th in k  i t  can be so regarded, the  opera tion  
o f b e rth in g  re ferred to  in  4 (a) is b e rth in g  a t a 
stage. H ere the  ope ra tion  o f  m o v in g  the  ship 
fro m  th e  A lfre d  D o ck  to  th e  anchorage was a 
p re pa ra tion  fo r  th e  opera tion  o f  b e rth in g  a t the  
stage, b u t i t  seems to  me to  be a w h o lly  d is tin c t 
ope ra tion— nam ely , rem ov ing  a ship fro m  dock 
to  anchorage in  o rder th a t  she m a y  so lie  as to  
w a it u n t i l  the  ope ra tion  o f  b e rth in g  a t the  
stage cou ld be accom plished. I  the re fore  
th in k  th a t  the  p la in t if fs  are r ig h t  in  th is  m a tte r, 
and the re  m us t be ju d g m e n t fo r  the  41. 2s. 9d.

I t  is agreed th a t  as th is  m a tte r  invo lves a 
question  o f p r in c ip le  the re  should be costs on 
the  H ig h  C ourt scale.

S o lic ito rs  fo r  th e  p la in t if fs , Rawle, Johnstone, 
and Co., agents fo r  W . C. Thorne, L ive rp o o l.

S o lic ito rs  fo r  th e  defendants, Stokes and 
Stokes, agents fo r  Cameron, M a c lv e r, and 
Davie, L ive rp o o l.

M arch  5, 1923.
(Before H i l l , J.)

T h e  Sv e i n  J a r l . (a)
C o llis ion— P r  actice—  Costs—  Two defen dants—  

Two actions— Counterclaim .
A  p la in t i f f  who, being in  reasonable doubt as 

to which o f two parties has been negligent, 
sues both pa rties  and fa i ls  against one, is  
entitled to add the costs which he has to p a y  to 
the successful defendant to h is costs against the 
unsuccessful defendant, no tw ithstanding that the 
unsuccessful defendant has not p u t the blame 
upon the other. B u t i f  he brings separate 
actions, unless he acts reasonably in  so doing, 
he w i l l  not be allowed the costs o f two actions.

s im ila r ly ,  i f  one o f the defendants sets up a counter
c la im  against the p la in t i f f  together w ith  the 
other defendant and fa i ls  against the p la in t if f ,  
he is  entitled to recover fro m  the defendant 
against whom he succeeds the costs which he 
has to p a y  the p la in t if f .

I«) R epo rted  b y  G eoffrey H u t c h in s o n , E sq., B a rr is te r -  
a t-L a w .

A c t io n  o f dam age b y  collision.
The p la in t if fs  were the  owners o f the  steam 

ship Ham pshire , and the  defendants were 
respective ly  the  owners o f the  steamships Svein 
J a r l  and M a ro n ia n .

T w o co llis ions to o k  place on the  30 th  J u ly  
1921 in  the  R iv e r  Thames w hen the  Ham pshire  
was bound up  r iv e r. The M a ro n ia n  ove rtook  
the  H am pshire  and a tte m p te d  to  pass so close 
along the p o r t side o f the  H am pshire  th a t  she 
s tru ck  the  H am psh ire 's  p o r t  bow  a v io le n t blow , 
th ro w in g  he r o ff he r course. S h o rtly  a fte r
wards the  Svein J a r l  o ve rta k in g  the  H a m p 
shire  s tru ck  he r a v io le n t b low  on the  starboard 
bow w ith  the  p o r t  side.

On the  21st Sept. 1921 the H am pshire  
commenced an ac tio n  against the  Svein J a r l  
the  s ta tem ent o f c la im  in  w h ich  ac tio n  was 
de live red on the  11 th  Feb. 1922. B y  th e ir  
defence de live red on the  27 th  Feb. 1922 the  
owners o f  the  Svein J a r l  alleged th a t  the  
co llis ion  was sole ly caused b y  the  negligent 
na v ig a tion  o f the  H am pshire  and (or) the 
M a ro n ia n  b y  the  defendants o r th e ir  servants, 
o r some o r one o f them , and delivered p a r tic u 
lars o f negligence o f  the  H am pshire  and p a rtic u 
lars o f the  negligence o f the  M a ro n ia n . They 
fu r th e r  counterc la im ed against the  Ham sphire  
and jo in e d  the  owners o f the  M a ro n ia n  as 
defendants b y  coun te rc la im . The owners o f 
the  M a ro n ia n , b y  th e ir  defence de live red on the  
20 th  Jan . 1923, denied th a t  the  co llis ion  
between the  H am psh ire  and the  Svein J a r l  was 
caused o r c o n trib u te d  to  b y  the  negligent 
n a v ig a tio n  o f  the  M aro n ia n , and th e y  fu r th e r  
alleged th a t  the  co llis ion  was caused b y  the 
neg ligent na v ig a tion  o f the  Svein J a r l  and (or) 
o f the  Ham pshire .

O n the 7 th  N o v . 1921 the  p la in tiffs  
commenced proceedings against the  owners o f 
M a ro n ia n . B y  th e ir  s ta tem ent o f c la im  in  
those proceedings, de livered on the  16th Feb. 
1922, the  p la in t if fs  alleged th a t  the  co llis ion 
between the  H am pshire  and the  M a ro n ia n  was 
sole ly caused b y  the  negligent and im p rope r 
na v ig a tio n  o f  the  M a ro n ia n . The owners o f the  
M aro n ia n , b y  th e ir  defence de livered on the  
3 rd  M arch  1922, denied th a t  the  co llis ion  was 
caused b y  the  negligence o f the  M a ro n ia n , and 
made charges o f negligence against the  H a m p 
shire. N o  charge o f negligence was made 
against the  Svein J a r l.

D un lop . K .C . and N oad  fo r  the  p la in tiffs .—  
The p la in t if fs  acted reasonably in  b ring ing  
actions against b o th  vessels. The question 
o f l ia b i l i t y  cou ld o n ly  be p ro p e rly  determ ined 
w ith  the  three vessels before the  c o u rt. The 
M a ro n ia n  denied l ia b i l i t y  and blam ed the  Svein 
J a r l fo r  the  second co llis ion . I t  w ou ld  have 
been unreasonable fo r  the  p la in t if fs  n o t to  p ro 
ceed against the  M a ro n ia n  and the  Svein J a r l.  
The ru le  is th a t  i f  the  p la in t if f  acts reasonably 
he is e n tit le d  to  recover his costs, irrespective 
o f w he the r the  de fendant he f irs t  sues charges 
the o th e r defendant w ith  negligence. The test 
is w hethe r he acts reasonably— see S ir J . 
H annen ’s ju d g m e n t in  The R iver Lagen (6 
Asp. M ar. L a w  Cas. 281 ; 58 L .  T . R ep. 773),
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and B ullock  v . London General Omnibus Company 
(95 L .  T . R ep. 905 ; (1907) 1 K .  B . 264), where 
the  M aster o f the  R o lls  says th a t  the  question 
o f the  p o s itio n  take n  up  b y  the  de fendant is to  
be considered. I t  is n o t su ffic ien t th a t  a defen
d a n t m ere ly  denies l ia b i l i t y  in  o rder to  avo id  
l ia b i l i t y  fo r  costs ; he m ust m ake i t  c lear th a t  
he does n o t th ro w  l ia b i l i t y  upon th e  o th e r de
fendan t : see Bankes, J . in  M u lh e rn  v .  N a tio n a l 
M otor Cab (29 T im es L .  R ep. 677 ; see also 
W him ster and Co. v . Rose R ichards L im ited , 
and the  B a rry  R a ilw ay  (5 L I .  L .  L .  Rep. 
350 ; The Theoderos; The B lidensol (1923) P . 
26)

G. P . Langton  fo r  the  Svein J a r l.— The o n ly  
question w h ich  concerns the  Svein J a r l  is th a t  o f 
the  costs in  the  coun te rc la im  against the  H a m p
shire, in  w h ich  the  Svein J a r l  fa iled . I f  the  
p la in t if fs  acted reasonably in  proceeding 
against th e  Svein J a r l,  the n  whoever pays the 
p la in t if fs ’ costs should p a y  the  costs o f the 
Svein J a r l.

B u c k n ill fo r  the  M a ro n ia n .— These defen
dants ob je c t to  pa y in g  an y  o f the  costs o f  the  
p la in t if fs ’ a b o rtive  ac tio n  against th e  Svein  
J a r l.  The p la in t if fs  saw, when th e  Svein J a r l  
de livered her defence, th a t  th e y  were charg ing 
the  M a ro n ia n . T hey  should have the n  jo in e d  
the  M a ro n ia n  in  the  Svein J a r l  ac tio n . R e fe r
ence was made to  The M yste ry  (9 Asp. M ar. L a w  
Cas. 281 ; 86 L .  T . R ep. 359 ; (1902) P . 115).

D un lop , K .C . rep lied .
H im ,, J .— T h is  a p p lica tio n  has reference to  a 

ra th e r troub lesom e question o f costs ; b u t  I  
th in k  the  m a tte r m ust be de term ined b y  con
s idering w he the r the  ac tio n  th a t  was take n  on 
the  p a r t  o f these several pa rties  was a reasonable 
ac tion . The M a ro n ia n  has c e rta in ly  g o t to  pay 
a good deal, and th e  question is how  m uch ? 
In  m y  v iew , the  owners o f th e  H am psh ire  acted 
reasonably in  m ak ing  cla im s against b o th  the  
M a ro n ia n  and the  Svein J a r l,  and, i t  ha v in g  
been ascerta ined th a t  the  sole de lin qu en t was 
th e  M a ro n ia n , th e  p la in t if fs — the  owners o f the  
Ham pshire— are e n tit le d  to  recover against the  
M a ro n ia n  n o t o n ly  the  ac tu a l costs o f suing the  
M a ro n ia n , b u t the  costs to  w h ich  th e y  were 
exposed b y  reason o f th e ir  m ak ing  a c la im  
against the  Svein J a r l.  Speaking genera lly , I  
th in k  th a t  is so, because M r. D u n lo p  has satisfied 
me th a t  the  power to  g ive  such costs in  
A d m ira lty  does n o t arise exc lus ive ly  w hen one 
o f tw o  persons said to  be neg ligent has p u t  the  
blam e on to  the  o the r, b u t  i t  applies in  cases 
where th e  in ju re d  p a r ty  is in  rea l d o u b t, and in  
reasonable d o ub t, as to  w h ich  o f tw o  o the r 
parties have b y  th e ir  negligence caused h im  the 
damage he com pla ins o f. Therefore, on th a t  
p rin c ip le , I  th in k  in  th is  case th e  H am pshire, 
ha v in g  been in  rea l d o u b t, was ju s tifie d  in  suing 
th e  M a ro n ia n  and the  Svein J a r l,  and th a t,  
ha v in g  succeeded against the  M a ro n ia n , the  
H am psh ire  is e n tit le d  to  costs against the  
M a ro n ia n  ; b u t th a t  ha v in g  fa ile d  against the  
Svein J a r l  is lia b le  to  the  Svein J a r l  fo r  costs, 
b u t  is e n tit le d  to  inc lude  those costs as p a r t 
o f  the  costs payab le b y  the  M a ro n ia n . B u t ,  in

[ A d m .

m y  v iew , w h ile  in  p r in c ip le  th e y  are e n tit le d  to  
those costs because th e y  acted reasonably in  
m ak ing  b o th  the  o th e r ships defendants, the y  
d id  n o t a c t reasonably in  suing, and in  c o n tin u 
in g  to  sue, the m  in  separate actions. Supposing 
th e y  were in  d o u b t as to  w h ich  was re a lly  
lia b le — i f  th a t  were the  po s ition— the n  i f  the y  
w anted to  a c t reasonably and m in im ise  th e  cost 
th e y  w o u ld  inc lude  b o th  those pa rties  in  the  
same w r it .  I f  th e y  had  w an ted  to  a rrest one 
o f the  ships— the  Svein J a r l  be ing a fo re ign  ship 
— sooner th a n  M a ro n ia n , w h ich  was a B r it is h  
owned sh ip , b a il w o u ld  have been g iven  on an 
un de rta k in g , and the  owners o f the  Ham pshire  
cou ld  have p u t  b o th  those vessels in to  th e  same 
w r it .  T h a t w o u ld  have m eant one ac tio n  from  
th e  s ta rt, and the re  w o u ld  have been some 
saving o f expense. There fore I  th in k  th a t  
a lthough  the  owners o f th e  H am psh ire  are 
e n tit le d  to  the  costs w h ich  I  have m entioned, 
y e t, in  ta x in g  those costs, th e  reg is tra r ough t to  
ta x  the m  as i f  th e  H am pshire  had  acted reason
a b ly  and had  inc luded  b o th  the  M a ro n ia n  and 
the  Svein J a r l  in  one ac tio n  w h ich  w o u ld  have 
saved some expense in  p r in t in g , and w ou ld  
have saved the  costs o f se ttin g  dow n as w e ll as, 
i t  m ay be, expense in  respect o f o th e r item s.

I  have n o t y e t de a lt w ith  th e  Svein J a r l 's  
costs. The Svein J a r l  p u t  up  a coun te r-c la im . 
F irs t  o f a ll, h a v in g  been sued b y  the  H am pshire, 
she is e n tit le d  (as I  have a lready said, the 
H am pshire  ha v in g  fa iled  as against her) to  her 
costs on the  p rin c ip le  th a t  I  have la id  down. 
B u t  the n  the  Svein J a r l  set up  a coun te rc la im  
against b o th  the  H am pshire  and th e  M aro n ia n , 
and as against the  M a ro n ia n  she succeeded. 
She is there fore e n tit le d  to  those costs against 
the  M a ro n ia n , b u t in  respect o f th e  Ham pshire  
she fa iled . I  th in k  th e  general p r in c ip le  m ust 
be app lied  to  those costs. The Svein J a r l 
succeeds in  he r coun te rc la im  against the 
M a ro n ia n  ; the  Svein J a r l  the re fore  gets the  
costs o f the  coun te rc la im  against the  M a ro n ia n . 
The Svein J a r l  fa iled  in  her coun te rc la im  
against the  H am pshire  ; she there fore  has to  
pay the  H am pshire  th e  costs o f th a t  cou n te r
c la im . B u t,  ha v in g  reasonably sued b o th  the 
M a ro n ia n  and the  H am pshire , the  Svein J a r l 
w i l l  add the  costs w h ich  she has to  p a y  to  the  
Ham pshire  to  the  costs w h ich  she recovers from  
the  M a ro n ia n .

S olic ito rs fo r  the  p la in tiffs , Thomas Cooper 
and Co., agents fo r  Gilbert, Robinson, and Co., 
C a rd iff.

S o lic ito rs  fo r  the  defendants in  th e  firs t 
ac tion , the  owners o f th e  M a ro n ia n , W ill ia m  A - 
Crum p  and Son.

S olic ito rs fo r  the  defendants in  the  second 
ac tion , the  owners o f the  Svein J a r l,  Botterell 
and Rochr,

T e e  S v e i n  J a r l .
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ASPINALL’S M ARITIM E LAW  CASES.

f&oitse of SLortrs.

Dec. 7 and  8, 1922, and M a rch  16, 1923.

(B efo re  Lo rds  Birkenhead, Finlay, Atkin
son, Sumner, and Phillimore.)

Mersey Docks and Harbour Board v . Hay
A N D  O T H E R S  ; T h e  C O U N T E S S , ( a )

O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  
E N G L A N D .

Docks— Negligence— C o llis ion  w ith  gates— Dock- 
owner's rights o f detention— S tatutory powers 
o f the M ersey Docks and H a rbour Board—  
L im ita t io n  o f lia b il ity — P rio r it ie s — M ersey 
Dock Acts Consolidation A c t 1858 (21 &  22 
Vie t. c. x c ii.) ,  s. 94— M erchant S h ip p in g  A c t 
1894 (57 &  58 V ie t. c. 60), ss. 503, 504—  
M erchant S h ip p in g  (L ia b il i ty  o f Shipowners 
and Others) A c t 1900 (63 &  64 V ie t. c. 32), ss. 
1, 3— M ersey Docks and H a rbo u r A c t 1912 
(2 <& 3 Geo 5, c. x i i . ) ,  s. 7.

The p la in t if fs ' steamship C., ly in g  in  a dock 
belonging to the defendants, the M ersey Docks 
and H a rbour B oard, negligently crashed through 
the dock gates in to  the rive r, ca rry ing  w ith  her a 
number o f other craft. The C. herself had to be 
beached by tugs, and the defendants' assistant 
m arine  surveyor certified that she was “  an  
obstruction, im pedim ent, o r danger," o r like ly  
so to become, to the safe and convenient 
navigation  o f the p o rt. The defendants then 
patched, docked, and repaired the C. at a 
cost o f  1048Z. The damage negligently done 
to the defendants' docks and works amounted 
to 10,0141. The p la in t if fs  ins titu ted  the 
Proceedings fo r  lim ita t io n  o f l ia b ility .  The 
defendants claim ed the r ig h t to detain the
C., under the M ersey Dock Acts Consolidation  
A c t 1858 and the M ersey Docks and H a rbo u r 
A ct 1912, u n t i l  the p la in t if fs  had p a id  the 
sum o f  44681., the statutory am ount o f the 
p la in t if fs ' l ia b i l ity  calculated in  accordance 
unth the M erchant S h ip p in g  Acts, and in  
add ition  the sum o f  10481. The p la in t if fs  issued 
a w r it  in  detinue, alleging that the detention o f 
the C. was w rong fu l. The C. was released on 
Payment o f  50001. in to  court by the p la in t if fs .  
B y  sect. 94 o f the above-named A c t o f  1858 a 
vessel negligently doing damage to any works 
belonging to the Dock B oard  m ay be detained 
u n t il the am ount o f the damage o r a deposit fo r  
the estimated am ount has been p a id . B y  
sect. 1 o f the M erchan t S h ip p in g  A c t 1900 a 
shipowner's r ig h t o f lim ita t io n  o f l ia b i l i ty  
under the M erchan t S h ip p in g  A c t 1894 is  
extended to a l l cases where, w ithou t h is  actual 
fa u lt  or p r iv ity ,  any loss o r damage is  caused to 
property  o f any k in d , whether on land  o r water, 
by reason o f the im p rope r navigation  o f the 
ship ; and by sect. 3 the lim ita t io n  under the 
A ct applies  “  whether the l ia b i l ity  arises at 
common law  o r under any general or p riva te  
A c t o f P a rliam e n t and notw ithstanding any- 
thln g contained i n  such A c t ."  The Court o f

(o) R epo rted  b y  W . C. Sandford , E sq.. B a rr in te r-e i-  
L a w .

Vol. X V I., N.s.

A pp ea l (A tk in  and Younger, L .J J .  ; L o rd  
Sterndale, M .B . dissenting) held, a ffirm ing  
w ith  a va ria tio n  the judgm ent o f D uke, P ., that 
after the lim ita t io n  o f l ia b i l ity  decree, the defen
dants were entitled to hold the deposit on ly  u n t i l  
they were p a id  the ir rateable p ropo rtion  o f the 
am ount o f the p la in t if fs ' lim ite d  lia b ility ,  and  
that under the M erchan t S h ip p in g  Acts the 
defendants had a lien  on ly  u n t il they actua lly  
received such paym ent. The M ersey Docks 
and H a rbo u r B oard  appealed.

H e ld  (Lords Sum ner and P h illim o re  dissenting), 
that the board had a possessory lien  on the sh ip  ;  
that the A c t o f  1900 had not affected the lien  
beyond lim it in g  the am ount fo r  which the lien  
could be exercised ; that the court, on d is tr ibu t
in g  the statutory am ount o f the shipowner's  
l ia b il ity  rateably among the clam iants, ought to 
have regard to the p r io r it ie s  as w e ll as to the 
amounts o f the cla im s, and that consequently 
the board had, under the ir A ct, a r ig h t to receive 
the whole sum o f  44681., in  add ition  to the cost 
o f the repairs , and not on ly  to share rateably 
w ith  the owners o f the barges which had been 
damaged.

Leycester v. Logan (1857, 3 K .  &  J .  446) ; and  
The E m ilie  M illo n  (10 A s p . M a r .  L a w  Cas. 162; 
93 L .  T . Rep. 692 ; (1905) 2 K .  B . 817) con
sidered.

Judgm ent o f the Court o f A ppea l (127 L .  T . Rep. 
313 ; (1922) P . 41) reversed.

A p p e a l  fro m  a ju d g m e n t o f  the  C ourt o f A ppea l 
(A tk in  and Y ounger, L . J J . ; L o rd  S terndale,
M .R . d issenting) v a ry in g  a ju d g m e n t o f 
D uke , P .

The fac ts  are fu l ly  s ta ted  in  th e  re p o rt o f  the  
case in  the  C o u rt o f  A ppea l (127 L . T . R ep. 
313) and in  the  ju d g m e n t o f  L o rd  B irkenhead .

The M ersey Docks C onso lida tion  A c t  1858, 
s. 94 p rov ides :

In  every case in  which any damage shall be done 
to  any . . . work belonging to  the board,
through the misconduct, negligence, or default o f 
the master o f any vessel, or any other person on 
board o f any vessel . . . such vessel m ay be
detained u n til such damage shall have been paid 
or a deposit shall have been made by  the master or 
owner o f such vessel equal in  amount to  the claim  or 
demand made by the board fo r the estimated 
amount o f damage so done by  such vessel ; which 
deposit the board are authorised to  receive and 
retain u n til the entire amount o f such damage shall 
have been ascertained by the Board and paid to  
them  by the master or owner o f such vessel, when 
the said deposit shall be returned to  h im  ; . . .

The M ersey Docks and H a rb o u r B oa rd  A c t  
1912, s. 7, sub-s. 1 p rov ides :

The Board m ay . . . remove the wreck o f
any vessel or any vessel . . . sunk or stranded
. . . w ith in  the P ort o f L iverpool . . .
which shall be . . .  an obstruction impediment 
or danger or is like ly  . . .  to  become an 
obstruction impediment or danger to  the safe and 
convenient navigation or use thereof . . . .  
and m ay . . sell . . . the said vessel or
wreck . . . and out o f the proceeds o f such
sale . . . may retain the expenses o f . .
removing such vessel or wreck.

Y
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Talbot, K .C ., Greaves-Lord, K .C . and Stewart 
B row n  fo r  the  appe llan ts.

W . N . Raeburn, K .C . and  R . H .  Balloch  fo r  
th e  barge owners, the  respondents.

R. A . W righ t, K .C ., A . T . M il le r ,  K .C ., and 
Lew is Noad, fo r  the  owners o f the  Countess, 
respondents.

T h e ir Lo rdsh ips to o k  tim e  to  consider th e ir  
ju dgm en ts .

M a rch  16. —  Lo rd- Birkenhead. —  These 
appeals are fro m  the  tw o  orders o f  the  C ourt o f 
A ppea l in  E ng la nd , a ff irm in g  w ith  va ria tio n s , 
decrees made b y  the  P res iden t o f the  P roba te , 
D ivo rce , and A d m ira lty  D iv is io n , in  tw o  actions 
b ro u g h t b y  th e  respondent shipowners against 
the  appe llan ts.

The respondent shipowners are th e  owners o f 
the  steam ship Countess w h ich , on the  5 th  June 
1920, was be ing na v ig a ted  in  the  A lfre d  D ock  
a t B irkenhead , one o f the  docks owned b y  the  
appe llan ts . O w ing  to  the  negligence o f those 
on board the  vessel, she co llided  w ith  the  dock 
gates lead ing to  the  r iv e r  M ersey and carried  
aw ay p a r t  o f th e  gates. The w a te r in  the  dock 
be ing above th e  leve l o f the  r iv e r  a t th e  t im e , 
the  vessel, toge the r w ith  a num ber o f barges 
and lik e  c ra ft,  was carried  in to  the  r iv e r, 
where a series o f collis ions to o k  place ; some 
eighteen o r tw e n ty  barges were sunk o r 
dam aged and the  steam ship Countess was 
holed.

She was tow ed  to  and beached a t T ranm ere to  
save her fro m  s ink ing . On th a t  day the  appe l
la n ts ’ ass is tant m arine  surveyor fo rm ed the  
op in io n  th a t  th e  vessel was, o r was lik e ly  to  
become, an o b s tru c tio n , im p e d im e n t o r danger 
to  the  conven ien t n a v ig a tio n  o r use o f th e  P o rt 
o f L iv e rp o o l, and  signed a ce rtifica te  to  th a t  
e ffect. The appe llan ts  to o k  possession o f the  
vessel, effected te m p o ra ry  repa irs , and then  
tow ed her to  a place o f sa fe ty. The owners o f 
th e  vessel a d m itte d  negligence, w h ich  ob v io us ly  
was w ith o u t th e ir  ac tua l fa u lt  o r p r iv ity .  The 
damage done to  th e  locks, gates, & c. o f the  
appe llan ts  was estim a ted  a t 10,000/. The loss 
o r damage caused to  th e  barges and o th e r c ra ft 
— w h ich  inc luded  a barge be longing to  the  ap 
pe lla n ts— and th e ir  cargoes was ab ou t 55,000/. 
There was no loss o f life . The tonnage o f the  
Countess, accord ing to  th e  M erchan t S h ipp ing 
A c ts , was 558.83 tons, and th e  s ta tu to ry  
a m o u n t o f he r l ia b i l i t y  a t 8/. pe r to n  was th e re 
fo re  4468/. 4s. 9d. H e r va lue a t the  date o f 
these events was abou t 34,000/. The am o un t 
c la im ed fo r  ra is ing , rem o v ing , and de ta in ing  the  
vessel is a b o u t 1000/. ; b u t no question  arises 
upon  th a t  m a tte r  in  these appeals.

The  M ersey D ocks A c ts  C onso lida tion  A c t 
1858 (21 &  22 V ie t. c. x c ii.) ,  s. 94, p rov ides th a t,  
where damage is done to  an y  lo c k  gate, o r o th e r 
w o rk  o f th e  appe llan ts  th ro u g h  the  negligence o f 
the  m aster, o r  an y  o th e r person on board  a 
vessel, th e  a m o u n t o f the  damage m ay  be 
recovered fro m  th e  m aster o r ow ner su m m a rily  
before a ju s tice  o f the  peace, o r, a t the  appe l
la n ts ’ o p tio n , th e  vessel m ay be de ta ined u n t il 
such damage is pa id  o r a deposit is  made o f the

a m o u n t c la im ed b y  th e  appe llan ts. A  deposit 
is to  be deemed to  have been pa id  in  sa tis fac tion , 
unless notioe o f d ispu te  is g iven  w ith in  seven 
days. The appe llan ts , b y  le tte r  o f the  
7 th  June 1920, in fo rm ed  th e  respondent sh ip 
owners th a t  th e y  he ld  the  la t te r  responsible 
fo r  the  damage, and th a t  th e  vessel was deta ined 
under the  above-m entioned section.

Num erous actions against the  respondent 
shipowners h a v in g  been commenced b y  the  
barge-owners, these shipowners, on  the  14th 
June 1920, commenced a lim ita t io n  ac tio n  in  
w h ich  th e y  c la im ed a r ig h t  to  l im it  th e ir  
l ia b i l i t y  to  the  am o un t ascerta ined under the 
M erchan t S h ipp ing  A c ts  and  to  have the 
am o un t ascerta ined and d is tr ib u te d  ra te a b ly  
am ong the  c la im an ts . The barge-owners’ 
actions were th e re a fte r s tayed . In  th is  l im ita 
t io n  ac tio n  the  respondent shipowners app lied  
b y  sum m ons fo r  an o rder releasing the  vessel 
upon  p a ym e n t in to  c o u rt o f th e  s ta tu to ry  
a m o un t o f th e ir  l ia b i l i t y .  N o  o rder was made, 
and  an appeal was dism issed b y  H i l l ,  J .,  on 
the  12 th  J u ly  1920. On the  same da y  the  
respondent shipowners issued a w r i t  aga inst the  
appe llan ts , c la im in g  th e  d e live ry  up o f the 
vessel and damages fo r  de ten tion . In  th is  
de tinue ac tio n  th e y  issued a sum m ons fo r 
d e live ry  up  upon  such te rm s as to  pa ym en t in to  
c o u rt as m ig h t appear to  the  c o u rt to  be ju s t, 
and e ve n tu a lly  the  C ourt o f A ppea l made an 
o rder under w h ich , on the  27 th  J u ly  1920, the  
respondent shipowners pa id  in to  c o u rt the  sum 
o f 5500/., and the  vessel was de live red  up  to  
them . In  th is  de tinue ac tio n  th e  appe llants 
ju s tifie d  th e  de ten tio n  under sect. 94 o f the 
M ersey Docks A c t  1858 a lready m entioned, 
and also unde r sect. 7 o f the  M ersey Docks and 
H a rb o u r B oa rd  A c t 1912 (2 &  3 Geo. 5, c. x ii .) ,  
w h ich  authorises th e m  to  raise and rem ove 
wrecks, &c., and counterc la im ed fo r  declara
tio n s  as to  th e ir  r ig h ts , and to  be pa id  o u t o f the  
m oney lodged in  co u rt the  a m o un t ascertained 
in  the  l im ita t io n  ac tio n  to  be the  l ia b i l i t y  o f 
th e  vessel, o r i f  no decree, th e  ac tu a l am o un t o f 
the  damage, and also the  expenses o f  ra is ing  
and rem o v ing  the  vessel.

The tw o  actions were tr ie d  toge ther, and the  
pres ident he ld  th a t  th e  respondent shipowners 
were e n tit le d  to  a decree in  th e  lim ita t io n  action  ; 
th a t  u n t i l  decree th e  de ten tio n  was ju s tifie d  ; 
b u t th a t  a fte r  decree th e  appe llan ts  had no 
p r io r ity  ove r o th e r c la im an ts  in  th e  lim ita t io n  
fu n d  w h ich  was to  be d is tr ib u te d  p a r i passu 
w ith o u t regard to  p r io r it ie s . H e  he ld  th a t  the 
appe llan ts were e n tit le d  to  be repa id  in  fu l l  the 
cost o f ra is ing  and rem o v ing  th e  vessel. The 
balance o f  the  m oney in  c o u rt a fte r  such repay
m en t he ordered to  be p a id  to  th e  c re d it o f  the 
lim ita t io n  ac tio n  fo r  d is tr ib u tio n  in  th e  m anner 
decreed b y  h im . The appe llan ts  appealed m 
b o th  actions. The respondent shipowners 
appealed in  th e  de tinue ac tion . These a p p e a l 
were heard  toge ther, and the  decrees were 
a ffirm ed w ith  v a ria tio n s , the  m a jo r ity  o f the  
c o u rt agreeing w ith  th e  judgm en ts  o f the  
pres ident, except th a t  th e  appe llan ts  were hein 
e n tit le d  to  de ta in  the  sh ip  u n t il th e  ra teatn
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sum  payab le to  th e m  had been ascerta ined and 
pa id .

F ro m  these orders the  appeals have been 
b ro u g h t to  y o u r Lo rdsh ips ’ House where the  
barge-owners, w ho were n o t pa rties , have 
appeared to  sup po rt the  orders appealed 
against.

The M ersey Docks A cts  C onso lida tion  A c t  
1858, s. 94, w h ich  was preceded b y  s im ila r 
sections in  tw o  prev ious s ta tu tes  re la tin g  to  
the  appe llan ts ’ u n d e rta k in g , o r some pa rts  
the reo f, v iz ., 51 Geo. 3, c. c x li i i . ,  s. 87, and the  
L iv e rp o o l D ock  A c t  1855, (18 &  19 V ie t, 
c. c lx x iv .) ,  s. 29, is in  th e  fo llo w in g  te rm s :

In  every case in  which any damage shall be done 
to any lock, gate, bridge, pier, landing stage, je tty , 
Platform, quay, wharf, warehouse, shed, graving 
dock, graving block, bu ild ing, or other work belong- 
>ng to the board, through the misconduct, negligence 
° r  default o f the master o f any vessel, or any other 
Person on board o f any vessel, the amount o f such 
damage m ay be recovered from  such master or the 
owner o f such vessel before any justice in  a summary 
' ' ’ay, and in  the same manner as any penalty is 
hereby made recoverable ; or a t the option o f the 
hoard, such vessel may be detained u n til such 
damage shall have been paid fo r or a deposit shall 
have been made by the master or owner o f such 
vessel equal in  amount to  the claim  or demand 
niade by the board for the estimated amount o f 
damage so done by such vessel; which deposit the 
hoard are authorised to  receive and to  retain u n til 
the entire amount o f such damage shall have been 
ascertained by the board and paid to  them  by  the 
blaster or owner o f such vessel, when the said 
deposit shall be returned to  h im  ; every such 
deposit shall be considered to  have been in  payment 
and satisfaction o f the claim or demand for damage 
ln  respect o f which such deposit shall have been 
niade, unless notice th a t the claim  is disputed be 
given to the board w ith in  seven days after such 
deposit shall have been m ade; and after the ex
p ira tion  o f seven days next a fte r such deposit 
shall have been made (unless in  the mean- 
tim e notice be given to  the board th a t the claim is 
disputed), the board may, unless the amount o f 
damage done by  such vessel shall have been sooner 
Paid, apply such deposit or a sufficient pa rt thereof 
ln (baking good such damage, and shall return the 
residue o f such deposit, i f  any, to  the said master or 
dwner.

There is a s im ila r p ro v is io n  in  sect. 74 o f the  
H a rb o u r Docks and P iers Clauses A c t  1847 
(10 &  ix  V ie t. c. 27).

The l im ita t io n  o f  l ia b i l i t y  o f  shipowners was 
•n troduced in to  s ta tu te  la w  m an y  years ago as 
P art o f a de libera te  p o lic y , and appears in  the  
now  repealed M erchan t S h ipp ing  A c t  1854 
(17 &  18 V ie t. c. 104), ss. 504, 506, and  514, 
'''he reb y  the  l ia b i l i t y  o f a sh ipow ner in  ce rta in  
ddses, when occu rring  w ith o u t h is ac tu a l fa u lt  
° r  p r iv ity ,  is l im ite d  to  the  va lue  o f the  ship 
and fre ig h t due o r g row ing  due in  respect o f the  
voyage in  question , and p ro v is io n  is made fo r  
he ow ner to  in s t itu te  proceedings fo r  the  pu r- 

P°se o f d e te rm in ing  the  am o un t o f  such l ia b i l i t y  
among the  c la im an ts  w ho d u ly  prove th e ir  
Haim s. The A m endm en t A c t  o f 1862 (25 &  26 

lc t .  c. 63), s. 54, l im ite d  such l ia b i l i t y  in  cases 
0 w h ich  such lim ita t io n  applies to  a tonnage 

*ate o f 81. pe r to n  where no loss o f life  was I

occasioned. The A c t  o f  1894 (57 &  58 V ie t, 
c. 60), conso lida ting  and am end ing the  prev ious 
M erchan t S h ipp ing  A cts , prov ides b y  sect. 503, 
sub-sect. 1 :

The owners o f a ship,B ritish or foreign, shall not, 
where a ll or any o f the following occurrences take 
place w ithou t the ir actual fau lt or p r iv ity  ; (tha t 
is to  say) (d) Where any loss or damage is caused to  
any other vessel, or to  any goods, merchandise, or 
other things whatsoever on board any other vessel, 
by  reason o f the improper navigation o f the ship, be 
liable to  damages beyond the following amounts : 
. . . (ii) In  respect o f loss of, or damage to ,
vessels, goods, merchandise, or other things, 
whether there be in  addition loss o f life  or personal 
in ju ry  or not, an aggregate not exceeding eight 
pounds for each ton o f the ir ship’s tonnage. Sub
sect. 3 : The owner o f every sea-going ship or share 
therein shall be liable in  respect o f every such 
. . . loss o f or damage to  vessels, goods,
merchandise, or things as aforesaid arising on dis
t in c t occasions to  the same extent as i f  no other 
loss, in ju ry , or damage had arisen.

B y  sect. 504 :

Where any lia b ility  is alleged to  have been 
incurred by the owner o f a B ritish  or foreign ship in 
respect o f . . . loss o f or damage to  vessels or
goods, and several claims are made or apprehended 
in  respect o f th a t lia b ility , then, the owner may 
apply . . .  to  the H igh Court . . . and
th a t court m ay determine the amount o f the owner’s 
lia b ility , and may distribute th a t amount rateably 
among the several claimants, and may stay any 
proceedings pending in  any other court in  relation 
to  the same m atter, and may proceed in  such manner 
and subject to  such regulations as to  making persons 
interested parties to  the proceedings and as to  the 
exclusion o f any claimants who do not come in 
w ith in  a certain tim e, and as to  requiring security 
from  the owner, and as to  payment o f any costs, 
as the court th inks just.

U n de r the  1894 A c t, w h ich , as I  have said, 
incorpora tes the  prev ious sta tu tes, the re  is 
n o th in g  w h ich  w o u ld  a ffect th e  c la im  o f the  
appe llan ts, w ho com p la in  o f damage to  the  dock 
gates, & c. B y  the  M erchan t S h ipp ing  (L ia 
b i l i t y  o f Shipowners and O thers) A c t  1900 
(63 &  64 V ie t. c. 32), s. 1, the  l im ita t io n  o f l ia b i l i t y  
o f shipowners set b y  sect. 503 o f  th e  1894 A c t  
was extended and app lied  “  to  a ll cases where 
(w ith o u t th e ir  ac tu a l fa u lt  o r p r iv i ty )  an y  loss 
o r damage is caused to  p ro p e rty  o r r ig h ts  o f an y  
k in d , w he the r on la nd  o r on w a te r, o r w he the r 
fixed  o r m oveable, b y  reason o f  the  im p rope r 
n a v ig a tio n  o r m anagem ent o f the  sh ip .”  The 
A c t also declared b y  sect. 2, sub-sect. 3, th a t  
sect. 504 o f the  A c t  o f 1894 should be app lied  to  
th a t  section o f  th is  A c t— w h ich  re lates to  the  
lim ita t io n  o f l ia b i l i t y  o f a dock o r ha rbo u r 
a u th o r ity — as i f  the  words “  ow ner o f a B r it is h  
o r fo re ign ship ”  inc luded  a h a rb o u r a u th o r ity  
and a conservancy a u th o r ity ,  and the  ow ner o f a 
canal o r o f a dock. Sect. 3 o f th e  1900 A c t  
declared th a t  the  lim ita t io n  o f  l ia b i l i t y  under 
th is  A c t  “  sha ll re la te  to  the  w hole o f a n y  losses 
and damages w h ich  m ay  arise upon an y  one d is
t in c t  occasion, a lthough  such losses and 
damages m ay  be sustained b y  m ore th a n  one 
person, and sha ll a p p ly  w hethe r th e  l ia b i l i t y  
arises a t com m on la w  o r under a n y  general o r
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p r iv a te  A c t o f P a rliam e n t, and n o tw ith s ta n d in g  
a n y th in g  con ta ined in  such A c t . ”  Sect. 5 
enacts th a t  the  1900 A c t  sha ll be construed as 
one w ith  the  M erchan t S h ipp ing  A c t  1894 
and o th e r nam ed A cts  am end ing the  1894 A c t. 
I t  w i l l  be necessary to  consider th e  e x te n t to  
w h ich  th is  A c t  o f 1900 has am ended the  appe l
la n ts ’ C onso lida tion  A c t.

In  the  f irs t  place, there  can be no d o u b t th a t  
th e  appe llan ts are e n tit le d  under th e ir  Con
so lida tion  A c t  to  de ta in  the  sh ip  u n t i l  the  
damage is pa id , o r  a deposit m ade. T h is  
de ten tio n  cou ld  be p u t  an end to  b y  ap p ro 
p ria te  procedure on th e  p a r t  o f the  shipowners. 
The appe llan ts  w ou ld , perhaps, also take  p ro 
ceedings to  recover the  sum  due, b u t  the  section 
imposes no such l ia b i l i t y  upon them , and, 
indeed, does n o t sta te  how , in  the  case o f a 
d ispu te  lead ing to  a deposit, th e  issue is to  be 
de term ined. The va lue o f the  ship is im m a te ria l. 
The damage m ig h t be sm aller o r la rge r th a n  the  
va lue o f the  vessel. The exercise o f th is  s ta tu 
to ry  pow er to  de ta in  confers a possessory lien , 
and is n o t p a r t  o f a n y  procedure to  ascerta in 
the  sum  due. T h is  lien , in  m y  op in ion , cou ld 
be re lied  upon  as ju s t ify in g  de ten tion  u n t i l  
ac tu a l pa ym en t. The A c t  its e lf  prescribes the  
m ethod  w hereby the  shipowner m ay  ob ta in  
release o f  the  vessel— nam ely , b y  pa y in g  the  
sum  dem anded, o r b y  pa y in g  as a deposit a 
sum  to  cover the  d ispu ted  am oun t. T h is  r ig h t 
rem ained unaffected u n t i l  1900, fo r  the  1894 
A c t  and the  ea rlie r s ta tu tes made no p rov is ion  
fo r the  l im ita t io n  o f l ia b i l i t y  in  the  case o f 
damage such as th a t  susta ined b y  the  appe llants. 
In  a n y  case a ris ing  since 1900, the  lie n  cannot 
be exercised fo r  the  purpose o f enab ling  the  
appe llan ts to  c la im  a grea te r sum  th a n  the  
m a x im u m  a llow ed b y  sect. 1 o f the  1900 A c t, 
where the  sh ipow ner takes advantage o f th a t 
section ; b u t th e  re a lly  im p o rta n t p o in t is 
w hethe r the  A c t  has affected the  exercise o f the  
lien , and, i f  so, to  w h a t e x te n t. The 1900 A c t 
conta ins no words w h ich  expressly a ffect the  
r ig h t  to  de ta in , no r, in  m y  ju d g m e n t, can i t  
be in fe rred  th a t  the  r ig h t  has been affected.

I t  was argued th a t  the  im p lic a tio n  necessarily 
fo llow s  fro m  sect. 504 o f the  1894 A c t. I t  d id  
n o t, o f  course, have th a t  e ffect w hen enacted in  
1894, fo r, as I  have said, a t th a t  da te the re  was 
no p ro v is io n  fo r  l im it in g  l ia b i l i t y  in  such a c la im  
as the  appe llan ts ’ . Sect. 504, m oreover, is a 
re -enactm ent o f a section in  the  1854 A c t, w h ich  
is ea rlie r in  date th a n  th e  appe llan ts ’ 1858 A c t 
c rea ting  the  r ig h t  to  seize and de ta in . I t  is, 
the re fo re , necessary to  h o ld  th a t  sect. 504 was 
en larged in  its  scope b y  reason o f sect. 1 o f the  
1900 A c t, and th e n  th a t  the  section so extended 
has affected the  r ig h t .  The lien  is a r ig h t  
created b y  express words, and canno t be taken  
aw ay b y  a m ere im p lic a tio n . To destroy i t ,  
th e  im p lic a tio n  m us t be c le a rly  necessary. 
N o w , sect. 504 was passed to  deal w ith  a s itu a 
t io n  w h ich  had been con tem pla ted  b y  th e  ea rlie r 
A c ts . T he  l im ita t io n  o f l ia b i l i t y  conferred 
b y  sect. 503, a lth ou gh  a com plete defence where 
one c la im a n t alone appears, is n o t easily app lied  
where a nu m be r o f separate actions are b ro ug h t

b y  d iffe re n t c la im an ts . W ith o u t fu r th e r  p ro 
v is ion , g rea t and unnecessary confusion and 
expense w o u ld  be caused. The shipow ner is 
there fore enabled, b u t n o t bound, to  b r in g  an 
ac tio n  in  o rder to  have the  am o un t o f h is 
l ia b i l i t y  de term ined, and in  such ac tion  the 
c o u rt m ay order the  sum so ascerta ined and pa id  
b y  th e  sh ipow ner to  be d is tr ib u te d  am ong the 
persons w ho have p roved  th e ir  t i t le  in  due tim e . 
In  the  o rd in a ry  case the  parties a ll stand on 
the  same foo ting , and d is tr ib u tio n  is effected by  
th e ir  sharing  p a r i passu. I  do n o t accept the  
v ie w  th a t  in  a l im ita t io n  action  th e  co u rt is 
bound to  m ake an o rder fo r  d is tr ib u tio n  o f the  
fu n d . I  accept the  v ie w  o f the  M aster o f the  
R o lls  (127 L  T . R ep., a t p. 321 ; (1922) P ., a t 
p. 55) th a t  the  w o rd  “  m a y  ”  is to  be read “  m ay, 
i f  the  circum stances a d m it ”  and n o t “  m ay, 
w hateve r the  circum stances m ay be.”  The 
c o u rt m ust, in  m y  ju d g m e n t, have regard to  the  
r ig h ts  o f the  pa rties. I f  these r ig h ts  are equal 
th e n  a ra teab le  d is tr ib u tio n  w i l l  in vo lve  pa y 
m e n t p a r i passu, b u t the  w o rd  “  ra te a b ly  ”  
does n o t necessarily in v o lv e  a d is tr ib u tio n  
accord ing to  the  am ounts w h ich  w o u ld  be due. to  
th e  respective c la im ants i f  the re  were no 
l im ita t io n  decree. The w o rd  can be construed, 
and ou gh t to  be construed, w ith  regard to  the  
p r io r it ie s  as w e ll as to  th e  am ounts o f the  cla im s 
w h ich  have to  be taken  in to  account. The d is
t r ib u to r  m us t consider the  respective r ig h ts  
q u a lita t iv e ly  as w e ll as q u a n tita tiv e ly . The 
appe llants, the re fore , he ld  the  vessel b y  v ir tu e  
o f the  exercise o f th e ir  s ta tu to ry  powers. The 
A c t o f  1900 has c u t dow n th e  am o un t fo r  w h ich  
th e y  can exercise th is  lien , b u t has n o t o th e r
wise affected i t .  The vessel has indeed been 
released b y  reason o f the  pa ym en t in to  cou rt 
under the  order, b u t  the  sum  in  co u rt represents 
the  vessel fo r  th is  purpose. W h a t we are 
asked to  h o ld  is th a t  the  lien  is o n ly  effective 
up to  the  share in  the  fu n d  to  w h ich  the  appe l
la n ts  w o u ld  be e n tit le d  i f  th e y  had  no special 
r ig h t  ; in  o th e r words, th a t  the  lien  is m ere ly  now 
an a d ju n c t to  the  r ig h t  to  p a rtic ip a te  in  any 
fu n d  d is tr ib u ta b le  in  a l im ita t io n  ac tion . T h a t 
conclusion is one w h ich  seems to  me to  be 
im possib le . Assume fo r  the  m om ent th a t  the 
appe llan ts  re ta ined  th e  vessel and declined to  
prove th e ir  c la im  in  the  l im ita t io n  action, 
w o u ld  the  respondents be e n tit le d  to  c la im  
de live ry  up o f the  vessel w ith o u t a n y  paym en t 
as prescribed b y  th e  1858 A c t ? C learly  no t, 
fo r  the  appe llan ts are e n tit le d  b y  the  s ta tu te  
to  re ta in  u n t i l  pa ym en t. The am o un t c la im able 
b y  the m  m ay  now , o f course, be subjected to  a 
m ax im u m  as a resu lt o f  the  1900 A c t, b u t, as I  
have po in te d  o u t, the  lien  is o therw ise un 
affected. The shipowners are un do ub te d ly  
e n tit le d  to  a decree lim it in g  th e ir  l ia b i l i t y  to 
th a t  m a x im u m , b u t the  c o u rt is n o t bound to 
m ake an o rder fo r  d is tr ib u tio n  otherw ise than  
in  accordance w ith  the  r ig h ts  o f the  parties- 
I f ,  the re fore , the  r ig h ts  o f  one p a r ty  are such as 
to  exhaust the  fu n d , no o rder should be made 
w h ich  w o u ld  have a d iffe re n t e ffect, and, i f  
made, i t  w o u ld  be w rong . The c o u rt m ay no > 
in  the  exercise o f its  ju r is d ic tio n , destroy r igh ts
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in  o rder to  g ive  effect to  some idea o f e q u a lity  
o f tre a tm e n t.

I  have reached th is  conclusion independently  
o f a u th o r ity ,  and, indeed, there  are no decisions 
upon the  m a tte r  w h ich  are b in d in g  upon y o u r 
Lo rdsh ips ’ House. Nevertheless, w h a t a u th o r ity  
there is, in  m y  op in ion , confirm s the views th a t  
I  have form ed.

Leycester v . Logan  (1857, 3 K .  &  J . 446) was 
a case where the  de fendant had ob ta ined  ju d g 
m en t in  the  C ourt o f A d m ira lty  before the  
lim ita t io n  proceedings. The vessel had been 
arrested b y  A d m ira lty  process, and was he ld 
liab le  to  be sold. I t  was he ld th a t  the  sections 
o f the  1854 A c t  gave the  c o u rt pow er to  s tay 
the actions n o tw ith s ta n d in g  th a t  Logan had 
ob ta ined ju d g m e n t, b u t he was p e rm itte d  to  sell 
the  sh ip  and re ta in  h is costs o u t o f the  proceeds. 
As to  the  a m o un t aw arded as damages, i t  was 
he ld th a t  the  ju d g m e n t d id  n o t e n tit le  Logan 
to  m ore th a n  his ra teable share. The decision, 
there fore, m ere ly  am ounts to  th is  ; th a t  d iligence 
in  o b ta in in g  a ju d g m e n t in  o th e r proceedings 
does n o t con fer p r io r ity  oye r o ther c la im ants. 
In  R ankine  v . Raschen (1877, 4 R e ttie , 725) sh ip 
owners p a id  o u t to  the  owners o f an in ju re d  
vessel the  a m o un t o f th e ir  c la im s, and subse
q u e n tly  ob ta ined  a decree l im it in g  th e ir  l ia b i l i t y  
to  81. per to n . I t  was he ld  th a t,  on the  red is
t r ib u tio n  o f the  fu n d  in  the  l im ita t io n  ac tion , 
regard m ust be had to  the  sum  p a id  o u t in  the  
fo rm er ac tion . T h is  is ob v io us ly  a case where 
parties were on the  same fo o tin g , and conse
q u e n tly  no p r io r ity  should be g iven to  one o f 
them . I t  does n o t a p p ly  to  the  present case. 
The V ic to ria  (6 Asp. M ar. L a w  Cas. 335 ; 59 
L . T . R ep. 728 ; 13 P rob . D iv .  125) was a case 
where the  am o un t p a id  in  respect o f loss o f life  
and personal in ju r y — 71. pe r to n  under sect. 54 
° f  the  1862 A c t— proved  to  be in su ffic ie n t, and 
the question was w hethe r the  balance rem a in ing  
unpa id  was to  ra n k  w ith  the  cla im s fo r  loss o f 
goods in  the  d is tr ib u tio n  o f the  sum  calcu la ted 
a t 81. pe r to n — w h ich  was the  l im it  in  respect 
o f loss o f goods. B u t t ,  J . uphe ld  the  re g is tra r ’s 
re p o rt th a t  such balance was to  ra n k , and said :
‘ The A c t in te rfe res w ith  the  c la im an ts ’ r ig h ts  

o n ly  b y  p u t t in g  a l im ita t io n  on the  am oun t 
w h ich  th e y  can recover fro m  the  shipowner, 
and the re  is n o th in g  in  the  A c t  to  show th a t  
Persons w ho have suffered loss have th e ir  
r ig h ts  o therw ise a lte red .”  Jenk ins  v . Great 
Central R a ilw ay , w h ich  appears to  have been 
reported o n ly  in  th e  S h ip p in g  Gazette (Jan . 13, 
1912) and is c ited  in  v o l. 26 o f L o rd  H a ls b u ry ’s 
Law s o f E ng land , a t p. 614, is m ere ly  an exam ple 
o f the  ru le  th a t  a c la im a n t w ho, b y  diligence, 
ob ta ins ju d g m e n t, does n o t the re by  ga in 
P r io r ity  over fe llo w  c la im an ts . I t  is fo r  th is  
reason p ro b a b ly  th a t  the  decision has n o t been 
reported .

The E m ilie  M il ló n  (10 A sp. M ar. L a w  
Las. 162 ; 93 L .  T . Rep. 692 ; (1905) 2 K .  B . 
®17) tu rn e d  upon sects. 248 and  253 o f  the  
Mersey Docks C onso lidation A c t  1858, w h ich  
give the  appe llan ts  a pow er to  de ta in  an y  
yessel u n t i l  th e  dock, tonnage, and ha rbo u r 
rates have been pa id . T h is  power resembles

the  power confered b y  sect. 94 o f the  same A c t 
now  in  question. W hen the  vessel entered th e  
dock, the  m aster and crew had a m a ritim e  lien  
fo r  wages due. W h ile  the  vessel la y  in  th e  
ha rbo u r, the  m aster and crew b ro u g h t an ac tion  
in  rem  in  the  C ourt o f Passage to  enforce th e ir  
lien , and recovered ju d g m e n t. The sh ip  was 
arrested, and, a fte r an ab o rtive  a tte m p t to  sell 
by  auc tion , she was sold p r iv a te ly . The co u rt 
then  m fide an o rder th a t  the  ship be de livered 
to  the  purchaser, free fro m  a ll c la im s and 
demands, upon pa ym en t in to  c o u rt o f the  
purchase-m oney less the  auctioneer’s charges. 
The c o u rt preserved the  r ig h ts  o f the  appe llan ts 
as against the  fu n d  in  c o u rt. The appe llan ts 
appealed on th e  g round  th a t  the  s ta tu te  
enabled them  to  de ta in  the  vessel u n t i l  the  rates, 
&c., were p a id  and th a t  no o th e r person, 
e ith e r purchaser o r ho lder o f a m a ritim e  lien , 
had an y  greater r ig h t  th a n  the  owners. I t  was 
he ld th a t  the  con ten tion  was w e ll founded. 
C ollins, M .R . said : “  The o n ly  p ro te c tio n
w h ich  sect. 253 gives is the  r ig h t  to  de ta in  the  
vessel u n t i l  the  dock dues are pa id , and nobody 
can, against the  w il l  o f  the  board , undo o r annu l 
th a t  s ta tu to ry  p ro v is io n .”  So fa r  as th is  case 
is m a te ria l, i t  is an a u th o r ity  e n tire ly  in  fa v o u r 
o f the  appe llants.

The ea rlie r decisions, the re fo re— to  w h ich , fo r  
th is  purpose, I  am  unable to  assign m uch 
im portance— e ith e r do n o t tou ch  the  p o in t 
before y o u r Lo rdsh ips  o r con firm  the op in ion  
w h ich  I  have fo rm ed in dependen tly  o f a u th o r ity .

F o r these reasons, I  am  o f o p in ion  th a t  the  
appe llan ts  are e n tit le d  to  succeed and th a t  the  
sum  in  c o u rt s tand ing , as i t  does, in  the  place o f 
the  sh ip , is sub ject to  the  board ’s lien  under 
sect. 94 o f th e ir  A c t. The sum , there fore , 
should be p a id  o u t to  the  appe llants.

I  m ove, there fore, th a t  the  appeals should be 
a llow ed w ith  costs b o th  here and in  th e  C ourt 
o f A ppea l.

L o rd  Finlay.— T his  case raises an im p o rta n t 
question  as to  th e  con s tru c tion  o f sect. 504 
o f the  M erchan t S h ipp ing  A c t  1894 (57 &  58 
V ie t. c. 60). T he  facts are few  and sim p le . 
[H is  Lo rd sh ip  sta ted  the m .]

The fu l l  c la im  o f the  board  fo r  damage to  th e  
dock was fo r  10,0001., b u t i t  was agreed th a t  the  
s ta tu to ry  l im ita t io n  o f l ia b i l i t y  to  81. per to n  
made i t  im possib le fo r  th e  D o ck  B o a rd  to  
recover m ore th a n  44681. The D o ck  B oa rd  
asserted th a t  th e ir  seizure o f  th e  Countess under 
th e ir  s ta tu to ry  powers had  conferred upon 
th e m  a possessory lien  on the  vessel, and on the  
fu n d  in  c o u rt representing  the  vessel, w h ich  
e n tit le d  the m  to  pa ym en t in  fu l l ,  leav ing  
n o th in g  fo r  the  o th e r c la im s, w h ich  were ch ie fly  
b y  the  owners o f th e  barges w h ich  had been 
dam aged. On the  o th e r hand , i t  was contended 
fo r  th e  barge-owners th a t  the  effect o f the  
decree in  the  lim ita t io n  ac tio n  was to  p u t  the  
D o ck  B oa rd  on the  same fo o tin g  as a ll th e  
o th e r c la im an ts , and th a t  th e y  m u s t share 
ra te a b ly  accord ing to  the  am o un t o f th e ir  
c la im s.

The c la im  o f the  D ock  B oa rd  is based on th e  
fa c t th a t  th e y  had a possessory lie n  on the
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Countess in  respect o f the  damage done b y  her to  
th e  dock p ro p e rty . Sect. 94 o f th e  M ersey 
D ocks A c ts  C onso lida tion  A c t  1858 (21 &  22 
V ie t.  c. x c ii.) ,  enacts th a t  in  eve ry  case in  
w h ic h  damage is done b y  a n y  vessel to  any 
w o rks  be long ing to  the  board , th e  a m o un t m ay  
be recovered in  a sum m ary  w ay, “  or, a t  the  
o p tio n  o f th e  board  such vessel m ay  be de ta ined 
u n t i l  such damage sha ll have been p a id  fo r  o r a 
depos it sha ll have been made b y  the  m aster o r 
ow ne r o f such vessel equal in  a m o un t to  the  
c la im  o r dem and m ade b y  the  boa rd  fo r  the  
e s tim a te d  a m o u n t o f damage so done b y  such 
vessel,”  and th e  board  are fu r th e r  au thorised  
to  re ta in  th e  deposit u n t i l  the  w hole am oun t 
o f damage sha ll have been ascerta ined and pa id , 
an d  p ro v is io n  is made fo r  th e  a p p lica tio n  o f the  
depos it in  sa tis fa c tion  o f the  c la im . I t  m ay  be 
m en tioned  th a t  the re  are s im ila r  p rov is ions in  
th e  H a rb o u r Docks and  P iers Clauses A c t 
1847 (10 &  11 V ie t.  c. 27), s. 74.

The enactm ents in  force in  1858 as to  l im ita 
t io n  o f l ia b i l i t y  o f a sh ipow ne r fo r  damage 
done b y  h is sh ip  w ith o u t his fa u lt  o r  p r iv i t y  
were con ta ined  in  sects. 504, 506, and 514 o f 
th e  M erch an t S h ipp ing  A c t  1854 (17 &  18 
V ie t. c. 104). The l im it  o f  l ia b i l i t y  was to  be 
th e  va lue o f the  sh ip  and fre ig h t, w ith  a p ro 
v is io n  fo r  a m in im u m  va lue per to n  in  case o f 
l ia b i l i t y  fo r  loss o f li fe  o r personal in ju ry .  In  
case o f several c la im s pow er was g iven  to  the  
C o u rt o f  C hancery to  e n te rta in  proceedings b y  
th e  sh ipow ner fo r  th e  d e te rm in a tio n  o f the  
a m o u n t o f l ia b i l i t y  and its  d is tr ib u tio n  am ong 
th e  several c la im an ts . The l im it  o f l ia b i l i t y  
was a lte red  b y  the  M erchan t S h ipp ing  A m end
m e n t A c t  1862 (25 &  26 V ie t. c. 63), s. 54. B u t 
these ea rlie r enactm ents were superseded in  
1894 b y  the  M erchan t S h ipp ing  A c t  o f th a t  
yea r (57 &  58 V ie t. c. 60), ss. 503 and 504. I t  
is upon  the  con s tru c tion  o f th is  A c t  th a t  the  
decision in  the  present case m ust tu rn . Sect. 503 
lim its  th e  l ia b i l i t y  to  81. pe r to n  in  respect o f 
dam age caused to  o th e r vessels. Sect. 504 p ro 
v ides th a t  in  th e  case o f  several c la im s the  
ow ne r o f th e  sh ip  w h ich  has caused th e  damage 
m a y  a p p ly  to  the  H ig h  C ourt, “  and th a t  co u rt 
m a y  de te rm ine  the  a m o u n t o f th e  ow ne r’s 
l ia b i l i t y ,  and m a y  d is tr ib u te  th a t  am o un t 
ra te a b ly  am ong the  several c la im an ts ,”  and 
gives pow er to  s tay  proceedings in  o th e r 
cou rts . I t  is obvious th a t  th is  la s t section is 
one p ro v id in g  the  m ach ine ry  fo r  w o rk in g  o u t 
th e  r ig h ts  o f the  pa rties , where the re  are m ore 
c la im an ts  th a n  one. The question raised in  
th e  present case, how ever, is w he the r the  
p rov is ions fo r  a ra teab le  d is tr ib u tio n  have 
th e  effect o f p u t t in g  a ll c la im an ts  on the 
same basis accord ing to  the  am ounts o f th e ir  
c la im s.

These enactm ents, w h ile  th e y  app lied  to  the  
case o f  co llis ion  between ships, d id  n o t a p p ly  
to  co llis ion  between a sh ip  and a n y  w orks o r 
b u ild in gs  on shore, b u t  in  1900 th e ir  scope was 
en larged so as to  inc lude  such cases. T h is  was 
effected b y  th e  M erchan t S h ipp ing  (L ia b il i ty  o f 
Shipowners and  O thers) A c t  1900 (63 &  64 
V ie t. c. 32), ss. 1, 2, 3, and 5. Sect. 1 prov ides

th a t  the  l im ita t io n  o f  the  l ia b i l i t y  o f the  owners 
o f  an y  ship sha ll a p p ly  to  a ll cases where, 
w ith o u t th e ir  ow n ac tu a l fa u lt  o r  p r iv i ty ,  any 
loss o r damage is caused to  p ro p e rty  o f  any 
k in d , w he the r on la nd  o r w a te r, b y  the  im p rope r 
n a v ig a tio n  o r m anagem ent o f the  ship. Sect. 2, 
sub-sect. 3, p rov ides th a t  sect. 504 o f the  
M erchan t S h ipp ing  A c t  1894 sha ll a p p ly  to  th a t  
section as i f  th e  words “  ow ner o f a B r it is h  o r 
fo re ign  sh ip  ”  in c lud ed  ha rb o u r and con
servancy a u th o ritie s  and th e  ow ner o f  a canal 
o r dock. Sect. 3 p rov ides th a t  th e  lim ita t io n  
o f l ia b i l i t y  sha ll re la te  to  the  whole o f an y  loss 
o r damage w h ich  m a y  arise upon a n y  one 
d is tin c t occasion, a lth ou gh  such loss o r damage 
m ay  be sustained b y  m ore th a n  one person, and 
applies w he the r the  l ia b i l i t y  arises a t com m on 
la w  o r under a n y  general o r p r iv a te  A c t  o f 
P a rliam e n t, and n o tw ith s ta n d in g  a n y th in g  con
ta in ed  in  such A c t.

The contest in  the  present case is substan
t ia l ly  one between the  M ersey B oa rd  c la im in g  
in  respect o f  the  damage to  th e ir  w orks, on the  
one hand , and th e  owners o f the  barges c la im ing  
fo r  the  damage done to  th e ir  barges, on the 
o the r. The barge-owners contend th a t  the 
e ffect o f the  prov is ions o f sect. 504 o f the 
M erchan t S h ipp ing  A c t  o f 1894 as to  ra te 
able d is tr ib u tio n  is to  destroy an y  c la im  by 
the  board  to  p r io r ity  based on th e ir  possessory 
lien .

The f irs t  con ten tio n  p u t fo rw a rd  b y  the  board 
is th a t  th is  sect. 504 is n o t, b y  th e  A c t  o f 1900, 
made app licab le  to  co llis ions between ships and 
th e  works o f a dock. The a rgum en t is th a t  sect. 
1 o f the  1900 A c t incorpora tes o n ly  sect. 503. 
In  m y  o p in ion  th is  co n ten tio n  fa ils . The words 
o f the  1900 A c t  are th a t  “  the  l im ita t io n  o f the 
l ia b i l i t y  o f the  owners o f any sh ip  set by 
sect. 503 o f  the  M erchan t S h ipp ing  A c t  1894 ”  
in  respect o f damage to  vessels sha ll a p p ly  to  
damage to  p ro p e rty  on shore caused b y  im p ro 
pe r n a v ig a tio n  o f the  sh ip . I t  w ou ld , in  m y  
op in ion , be too  na rrow  a read ing o f th is  enact
m en t to  h o ld  th a t  th e  in c o rp o ra tio n  does no t 
inc lude  sect. 504. T h a t section is, in  m y  v iew , 
a p ro v is io n  fo r  w o rk in g  o u t in  p rac tice  the 
r ig h ts  g iven  b y  sect. 503, and  when th e  A c t  o f 
1900 applies the  lim ita t io n s  set b y  sect. 503, 
i t  m us t inc lude  the  m ach ine ry  w ith o u t w h ich  
th e  enactm en t w o u ld  be unw orkab le . A t  the 
same tim e , i t  m us t be observed th a t  o th e r con
sidera tions m ig h t arise i f  sect. 504 were to  be 
read as dea ling  n o t m ere ly  w ith  m ach inery , b u t 
as a lte r in g  the  subs tan tive  r ig h ts  o f  th e  parties 
b y  n u ll i fy in g  a possessory lien  w h ich  one o f 
the m  had b y  s ta tu te . On the  v ie w  w h ich  I  
take  to  the  effect o f sect. 504, I  th in k  th a t  i t  is 
in co rp o ra ted  b y  the  language o f the  1900 A ct. 
I  do n o t read the  p ro v is io n  o f sect. 504, th a t  the 
c o u rt m ay d is tr ib u te  the  am o un t o f  the  ow ner s 
l ia b i l i t y  ra te a b ly  am ong the  several c la im ants, 
as m eaning th a t  the  c o u rt is to  have regard in  
th e  d is tr ib u tio n  so le ly to  the  am ounts o f the 
c la im s. I f  the  fu n d  in  c o u rt represents a ship 
on w h ich  a c la im a n t has a possessory lien , and 
i f  the  fu n d  in  c o u rt w o u ld  otherw ise be sub ject 
to  a p r io r  c la im  in  v ir tu e  o f th a t  possessory
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lien , i t  is  to  me q u ite  inconce ivab le  th a t  the  
person h a v in g  th a t  lie n  shou ld  be de p rived  o f 
i t  b y  such a p ro v is io n  as th e  present.

T he  w o rd  “  ra te a b ly  ”  is n o t s trong  enough to  
sup po rt th e  b u rth e n  w h ich  the  a rgum en t fo r  the  
barge-owners w o u ld  th ro w  upon i t .  I  do n o t 
th in k  th a t  th is  w o rd  necessarily excludes the  
considera tion  o f charges in  fa v o u r o f one 
c la im a n t upon  the  fu n d  in  c o u rt, and, fu r th e r , 
I  do n o t th in k  th a t  an enactm en t th a t  th e  
c o u rt m ay  d is tr ib u te  ra te a b ly  should be read as 
app licab le  to  a case in  w h ich  such a d is tr ib u tio n  
w ou ld  be incons is ten t w ith  th e  r ig h ts  o f the  
pa rties. I t  w o u ld  requ ire  th e  clearest te rm s to  
ju s t i fy  us in  cons tru ing  th is  section as a u tho ris 
ing , na y , as re q u irin g , th e  con fiscation  o f  the  
r ig h t  o f one c la im a n t fo r  th e  bene fit o f  the  
others. I  agree e n tire ly  w ith  the  v ie w  w h ich  
the  M aster o f th e  R o lls  takes o f  th e  effect 
o f th is  enactm ent. A tk in  and Y ounger, 
L .J J .  who d iffe red  fro m  th e  M aster o f th e  R o lls , 
b o th  la id  g rea t stress upon  th e  p ro v is io n  in  the  
th ir d  section in  the  A c t  o f 1900, th a t  “  the  
lim ita t io n  o f  l ia b i l i t y  under th is  A c t  . . .
sha ll a p p ly  w hethe r the  l ia b i l i t y  arises a t com 
m on la w  o r unde r a n y  general o r p r iv a te  A c t  o f 
P a rliam e n t, and n o tw ith s ta n d in g  a n y th in g  con
ta in ed  in  such A c t . ”  A l l  th a t  is m ea n t b y  th is  
p ro v is io n  is th a t  the  to ta l l ia b i l i t y  o f  th e  owner 
is l im ite d  to  the  aggregate a m o un t y ie lde d  b y  
the  num ber o f tons in  the  sh ip  a t th e  prescribed 
am o un t per to n . The question here is ano the r 
and a v e ry  d iffe re n t one— nam ely , how  th is  
am o un t is to  be d iv id e d  am ong the  c la im an ts , 
and th is  question  is n o t touched  b y  sect. 3 
o f th e  1900 A c t, b u t depends so le ly upon  the  
con s tru c tion  o f  sect. 504 o f th e  1894 A c t. N o  
possible reason can be suggested fo r  th e  p ro 
posed con fiscation  o f th e  r ig h t  con ferred b y  a 
possessory lie n  w h ich  attaches to  a fu n d  in  
c o u rt. I  do n o t th in k  th a t  th e  words bear the  
con s tru c tion  p u t  upon  the m  b y  the  defendants, 
b u t even i f  there were an y  a m b ig u ity  a b o u t the  
language, an enactm en t dealing w ith  m ach ine ry  
should n o t be construed so as to  a lte r th e  r ig h ts  
o f th e  pa rties. The w ho le  question  is v e ry  
fu l ly  discussed in  the  ju d g m e n t o f the  M aster 
o f the  R o lls , and I  sha ll n o t repeat the  various 
considerations to  w h ich  he calls a tte n tio n  so 
p o in te d ly .

A  few  words m ust now  be said w ith  reference 
to  the  proceedings. The accident happened on 
the  5 th  June  1920, and no tice  was sent b y  the  
board  to  th e  owners o f the  Countess th a t  she 
was de ta ined  in  respect o f the  damage done. 
On th e  12 th  June th e  owners s ta ted  th a t  th e y  
d id  n o t a d m it the  r ig h t  to  de ta in . On the  
14th June  the  owners issued a w r i t  fo r  l im ita 
t io n  o f l ia b i l i t y  in  respect o f  the  co llis ion , and 
on the  5 th  J u ly  the  s ta tem en t o f c la im  in  th a t  
ac tion  was de live red , c la im in g  a dec la ra tion  o f 
l ia b i l i t y  l im ite d  to  81. pe r to n  and c la im in g  a 
r ig h t  to  p a y  44681. in to  c o u rt, and to  have p ro 
ceedings stayed. O n the  same day the  owners 
to o k  o u t a sum m ons in  th e  lim ita t io n  ac tio n  fo r  
the  release o f  the  vessel on pa ym en t in to  c o u rt 
o f 44681. T h is  sum m ons on the  12 th  J u ly  
Was dism issed.

On th is  same 12 th  J u ly  the  owners o f th e  
Countess commenced an ac tio n  o f  de tinue , in  
respect o f the  de ten tio n  b y  th e  board  o f th e  
Countess, and a sum m ons was taken  o u t in  
th is  ac tio n  fo r  an o rder fo r  th e  d e liv e ry  up o f th e  
sh ip  upon  such te rm s as to  p a ym en t in to  c o u rt 
as m ig h t appear to  be ju s t.  T h is  sum m ons 
was dism issed, b u t on appeal th e  fo llo w in g  
o rder was made on the  26 th  J u ly  : “  I t  is  
ordered th a t  on the  p la in t if fs ’ pa y in g  in to  c o u rt 
to  the  c re d it o f  th is  ac tio n  th e  sum  o f 55001., 
the  vessel be released b y  th e  defendants, and 
i f  i t  is decided th a t  the  de fendants ’ c la im  o f 
lien  is ju s tifie d , the  defendants’ r ig h ts  ove r th e  
sum  in  c o u rt to  be the  same as th e y  w o u ld  have  
had i f  the  sum  in  question had been p a id  to  
the m , as deposit unde r sect. 94 o f the  M ersey 
Docks A c ts  C onso lida tion  A c t  1858, and 
sect. 7 o f the  M ersey Docks and  H a rb o u r B o a rd  
A c t  1912.”  I t  fo llow s fro m  th is  la s t o rder th a t  
the  r ig h ts  o f the  M ersey B oa rd  over th e  sum  in, 
c o u rt are, i f  th e ir  c la im  o f lie n  is ju s tif ie d , to  
be the  same as th e y  w o u ld  have had i f  the  sum  
had  been deposited under sect. 94 o f th e  A c t  o f  
1858. I  have a lready  re ferred to  the  prov is ions 
o f th a t  section, and  i t  appears to  me fro m  th e m  
th a t  the  m oney in  c o u rt w o u ld  have been 
ava ilab le  as secu rity  o r fo r  the  sa tis fac tion  o f  
the l ia b i l i t y  fo r  damages.

The tw o  cases, the  ac tio n  fo r  lim ita t io n  and 
the  ac tio n  o f de tinue, were heard tog e the r, 
and on the  23rd  M arch  1921, ju d g m e n t was 
g iven  fo r  the  l im ita t io n  o f l ia b i i t y  to  4468L 
and the  pres ident fu r th e r  ordered th a t,  on  the  
trans fe r to  the  c re d it o f  the  ac tio n  fo r  th e  l im ita 
t io n  o f l ia b i l i t y  fro m  the  c re d it o f  the  ac tio n  in  
de tinue  o f the  sum  o f 44511., and  on p a ym en t 
o f a fu r th e r  sum  m ak in g  the  a m o un t up  to-
44681., a ll fu r th e r  proceedings in  th e  o th e r 
actions should be stayed. On the  same day, 
the  23rd M arch , in  the  ac tio n  o f de tinue , th e  
p res ident gave ju d g m e n t fo r  the  defendants in  
fa v o u r o f th e ir  r ig h t  to  de ta in  the  Countess 
u n t i l  the  damage was pa id  fo r  o r a deposit m ade, 
and  fu r th e r  ordered th a t  the  m oney in  c o u rt 
be trans fe rred  to  the  c re d it o f  the  l im ita t io n  
ac tion .

I t  fo llow s th a t,  on the  v ie w  w h ich  I  take  o f  
the  con s tru c tion  o f the  s ta tu te , tne  M ersey 
B oa rd  are e n tit le d  to  have the  'money p a id  o u t 
to  th e m  in  respect o f th e ir  c la im  fo r  dam age. 
There is n o th in g  to  deprive  th e m  o f the  posses
sory lie n  w h ich  th e y  had  on the  sh ip , now  
trans fo rm ed  in to  a r ig h t  in  respect o f the  m oney 
in  c o u rt under the  orders to  w h ich  I  have ca lled 
a tte n tio n .

In  m y  op in io n  these appeals should be 
a llow ed.

L o rd  Atkinson.—The facts  o f th is  case have  
been fu l ly  sta ted . P u tt in g  aside fo r  the  
m om en t some co n flic tin g  and ra th e r in co n 
s is ten t orders w h ich  have been made in  the  
case, th e  sub s tan tia l question  fo r  decision on 
th is  appeal emerges c le a rly  enough. I t  is  
a d m itte d  th a t,  b y  th e  negligence and d e fa u lt o f  
those in  charge o f the  sh ip  Countess on b e h a lf 
o f  he r owners, the  respondents, she co llided  
w ith  th e  gates o f one o f th e  docks o f the  M ersey
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Docks and H a rb o u r B oa rd , he re ina fte r, fo r  
shortness, ca lled the  board , causing damage to  
the  p ro p e rty  o f the  board  to  the  a m o un t o f 
ove r 10,0001. B y  the  damage to  the  dock 
gates ce rta in  barges, w h ich  had, a t the  t im e  o f 
th e  co llis ion , been f lo a tin g  in  the  dock, were 
seriously  in ju re d , and th e ir  owners c la im ed 
damages fro m  the  owners o f the  Countess in  
respect o f these in ju rie s . I t  was n o t alleged 
o r p roved  th a t  the  in ju r y  done b y  the  Countess 
to  th e  dock gates and barges was in flic te d  w ith  
the  actua l fa u lt  o r p r iv i t y  o f her owners. B y  
sect. 94 o f th e  M ersey Docks A cts  Consolida
t io n  A c t 1858 (21 &  22 V ie t. c. x c ii.) ,  i t  is p ro 
v id e d  th a t  where a n y  damage sha ll be done to  
an y  o f  the  th in gs  the re in  nam ed, o r a n y  o th e r 
w o rk  be longing to  the  board , th ro u g h  the 
neg ligen t m isconduct o r d e fa u lt o f  the  m aster o f 
a n y  vessel, o r o f an y  o th e r person on board  o f 
he r, the  a m o un t o f the  damage m ay be recovered 
fro m  the  m aster o r ow ner o f the  vessel in  a 
sum m ary  w a y  before an y  ju s tice  in  the  same 
w a y  as a n y  p e n a lty  is the re by  made recoverable. 
The a m o un t o f the  damage means, o f course, 
th e  fu l l  a m o un t o f i t ,  n o t a fra c tio n  o f i t .  A t  
the  o p tio n  o f the  board , the  vessel m a y  be 
de ta ined u n t i l  e ith e r o f tw o  th in gs  sha ll happen :
(1) the  damage sha ll have been pa id  ; o r (2) 
a deposit sha ll have been m ade b y  the  m aster 
o r ow ner fo r  the  vessel equal in  a m o un t to  the  
estim a ted  a m o u n t o f  the  damage done b y  the  
said vessel, w h ich  depos it the  board  are a u th o r i
sed to  receive and  re ta in  u n t i l  the  en tire  am oun t 
o f  the  damages sha ll have been ascerta ined by  
the  board and pa id  to  the m  b y  the  m aster or 
ow ner o f the  vessel. P rov is ion  is made th a t,  in  
ce rta in  events, th e  deposit, o r so m uch the re o f 
as m ay  be necessary, m a y  be app lied  b y  the  
board  fo r  the  m ak in g  good the  damage done.

I t  is n o t d ispu ted  th a t  unde r th is  section the 
board , as the  sum m ary  rem edy was n o t resorted 
to , w o u ld  acquire , a t  its  o p tio n  in  cases to  w h ich  
th e  section app lied , a possessory lien  upon the 
vessel in  d e fa u lt u n t i l  the  en tire  am o un t o f the  
es tim a te d  damage was pa id . Since i t  is, in  m y  
v iew , too  c lear fo r  a rgum en t th a t  i f  the  deposit 
au thorised  b y  th is  A c t  was in  fa c t m ade, i t  was 
su b s titu te d  fo r  th e  sh ip , the  board  g o t a r ig h t  
to  d e ta in  i t  ju s t  as th e y  had  a r ig h t  to  de ta in  
w h a t i t  represented, the  sh ip . One w o u ld  
n a tu ra lly  suppose th a t  i f  i t  was designed b y  the  
Le g is la tu re  to  deprive  a p u b lic  b o dy  lik e  th is  
board  o f a pow er so indispensable as th is  fo r  the 
discharge o f th e ir  w id e ly  extended and onerous 
du ties , th e y  w o u ld  have done so b y  a clear 
and e x p lic it  enactm en t. I t  is n o t pretended 
th a t  th e y  have done so. B u t  i t  has been 
decided th a t  the  lien  thus expressly g iven , 
a lth o u g h  n o t destroyed, is rendered w orth less by  
the  re flex  ac tio n , as i t  m ig h t be s ty led , o f a 
s ta tu te  m ere ly  in tended to  p ro te c t fro m  heavy 
loss owners o f ships w h ich  caused damage 
th ro u g h  th e ir  neg ligent and im p rope r na v ig a 
t io n  o r m anagem ent. T h is  s ta tu te  is the  
M erchan t S h ipp ing  A c t  1894 (57 &  58 V ie t, 
c. 60), and its  sections w h ich  are im p o rta n t on 
th is  p o in t are the  503rd and  504th. These 
sections are, to  a g rea t e x te n t, m ere ly  re-enact

m ents o f ea rlie r leg is la tion— nam ely , sects. 504, 
506, and 514 o f th e  M erchan t S h ipp ing  A c t 1854 
(17 &  18 V ie t. c. 104), and sect. 54 o f the  M e r
chan t S h ipp ing  A m endm en t A c t  1862 (25 &  26 
V ie t. c. 63). B y  the  f irs t o f those sections o f the 
A c t  o f 1894, sub-s. (d ) ( i.)  and ( ii.) ,  i t  is p ro 
v ided  th a t  the  owners o f B r it is h  o r fo re ign  ships 
sha ll n o t be lia b le , where, w ith o u t th e ir  ac tua l 
fa u lt  o r p r iv i ty ,  in ju r y  is done b y  th e ir  ship, to  
damages in  respect o f loss o f life  o r personal 
in ju r y  e ith e r alone o r tog e the r w ith  loss or 
damage to  vessels, goods o r m erchandise to  an 
aggregate a m o un t exceeding 151. pe r to n  o f the  
sh ip ’s tonnage. A n d  in  respect o f loss or 
damage to  vessels, goods, m erchandise and 
o th e r th ings , w hethe r the re  be in  a d d itio n  loss 
o f l ife  o r personal in ju r y  o r n o t, to  an aggregate 
am o un t n o t exceeding SI. pe r to n  o f the  sh ip ’s 
tonnage. B y  sect. 1 o f the  M erchan t S h ipp ing 
( L ia b il i ty  o f Shipowners and O thers) A c t  1900 
(63 &  64 V ie t. c. 32), th e  lim ita t io n  o f l ia b i l i t y  
in  th is  sect. 503, is made app licab le  to  a ll cases 
where w ith o u t ac tu a l fa u lt  o r p r iv i t y  o f the 
owners loss o r damage is caused to  p ro p e rty  o f 
an y  k in d  th ro u g h  the  im p rope r o r neg ligent 
n a v ig a tio n  o f a ship. The dock gate o f the  
appe llan ts came w ith in  th is  section, even i f  no t 
w ith in  sect. 94 o f the  A c t  o f 1858.

Sect. 504, upon  the  p rope r con s tru c tion  o f 
w h ich  the  question fo r  decision on th is  case 
m a in ly  tu rn s , has been a lready read. On the 
14 th  J u ly  1920, proceedings were in s titu te d  by  
the  respondents to  l im i t  th e ir  l ia b i l i t y  under 
th is  section, w h ich  measured b y  th e  tonnage o f 
the  Countess am ounted to  the  sum  o f 
44681. 4s. 9Jd., the  damage to  the  a p p e lla n t’s 
p ro p e rty  be ing sta ted  to  be 10,0141. M uch 
li t ig a t io n  fo llow ed. M eanw hile  an ac tio n  o f 
de tinue  was in s titu te d  b y  the  present respon
dents aga inst the  board . B o th  actions came 
on toge the r, and u lt im a te ly  the  o rder w h ich  has 
been a lready  m en tioned was made b y  the  C ourt 
o f A ppea l. On th e  27 th  J u ly  1920, th e  respon
dents p a id  in to  c o u rt 55001., and the  steam ship 
was de live red up to  them .

I t  is n o t d ispu ted  th a t  the  da y  before the 
a m o un t o f the  owners’ l ia b i l i t y  was determ ined 
under sect. 504, th e y  cou ld  o n ly  have ob ta ined  
possession o f th e ir  sh ip  fro m  the  board  b y  p a y 
ing , under sect. 94 o f th e  A c t o f 1858, the  
am o un t o f the  damage done to  its  p ro p e rty , 
p resum ab ly  ab ou t 10,0001., o r depos iting  th a t  
sum  w ith  the  board  ; b u t, accord ing to  the 
decision o f the  C ourt o f A ppea l, th e  owners 
became e n tit le d , b y  v ir tu e  o f th e  decision 
lim it in g  th e ir  l ia b i l i t y ,  to  o b ta in  possession o f 
th e ir  ship, n o t b y  pa y in g  to  o r depositing  
w ith  the  board  the  sum  to  w h ich  th e ir  l ia b i l i t y  
is l im ite d — nam ely , 44681. 4s. 9t?., b u t  upon  the  
rece ip t b y  the  board , as one o f th e  several 
c la im an ts  fo r  damages, o f such a d iv ide nd  
upon the  a m o un t o f its  c la im  as th is  l im ite d  sum 
w o u ld  enable the  c o u rt to  p a y  on its  d is tr ib u tio n  
p a r i passu  am ongst a ll the  c la im an ts . Such 
is said to  be the  force and po tency  o f the  words 
“  and m ay  d is tr ib u te  th a t  am o un t ra tea b ly  
am ongst the  several c la im an ts ,”  used in  the  
section.
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The possessory lien  o f th e  board  is n o t 
destroyed. On the  co n tra ry , A tk in ,  L .J .  
states th a t  i t  continues to  ex is t, th a t  th e  board 
is e n tit le d  to  exercise i t  u n t i l  i t  has been p a id  
th is  d iv id e n d . Y ounger, L .J .  says th a t  he 
canno t conceive the  re te n tio n  o f i t  fo r  a la rge r 
am oun t. B u t  th is  in  the  re su lt renders the  
board ’s lien  p ra c tic a lly  worth less. I t  secures 
to  the  board  n o th in g  w h ich  i t  w o u ld  n o t receive 
i f  i t  had  no lie n — nam ely , a d iv id e n d  on the  
a m o un t o f its  c la im , ju s t  as the  o th e r c la im an ts  
w ho have no liens w o u ld  ge t a d ivdend  on the  
a m o un t o f th e ir  respective c la im s. I t  is the  
c o u rt th a t  is to  d is tr ib u te  the  am o un t o f the  
owners’ lim ite d  lia b i l i t y .  L ie n  o r no lien , the  
board w i l l  ge t its  d iv id e n d  fro m  th e  cou rt. 
The lie n  in  no w a y  makes the  rece ip t o f the  
d iv id e n d  m ore secure to  the  board. Y ounger, 
L .J . ,  relies m uch on the  p ro v is io n  o f sect. 3 o f 
the  above-m entioned A c t  o f 1900. I t  runs as 
fo llow s : “  3. The l im ita t io n  o f l ia b i l i t y  under 
th is  A c t  sha ll re la te  to  the  whole o f any 
losses and damages w h ich  m ay  arise upon 
A n y  one d is tin c t occasion, a lthough  such 
losses and damages m ay  be sustained b y  
m ore th a n  one person, and sha ll a p p ly  w hethe r 
the  l ia b i l i t y  arises a t com m on la w  o r under 
a n y  general o r p r iv a te  A c t  o f P a rliam e n t, and 
n o tw ith s ta n d in g  a n y th in g  con ta ined in  such 
A c t.”

Sect. 1 o f th e  A c t  o f 1900 pu rpo rts  o n ly  to  
l im it  the  am o un t w h ich  a dock a u th o r ity  can 
recover under sect. 503 o f the  M erchan t S h ip 
p ing  A c t  o f 1894, b u t w h e the r i t  extends to  
■sect. 504 o f th a t  s ta tu te  o r n o t, i t  does n o t re fer 
in  an y  w a y  to  th e  lien  g iven  b y  sect. 94 o f the  
M ersey Docks A cts  C onso lidation A c t o f 1858 
fo r damages. F o r the  reasons g iven b y  L o rd  
Sterndale in  h is ju d g m e n t, I  th in k  th a t  i t  m ay 
have been a q u ite  business-like arrangem ent to  
have p ro v id ed  b y  th is  sect. 504 and sect. 514 o f 
the  A c t  o f 1854 th a t  the  owners should be 
•empowered to  pa y  81. per to n  o f the  tonnage 
in to  c o u rt to  be d is tr ib u te d  p a r i passu  am ongst 
e la im a n ts  o f  the  same class, s tand ing  on the 
same foo ting . B u t the  question fo r  decision 
in  th is  case is, Can th is  be done so as to  destroy 
th e  va lue o f a secu rity , a possessory lien  con
fe rred  b y  s ta tu te  ? The prov is ions o f sect. 504 
a re  n o t com pulsory. The shipow ner need n o t 
a p p ly  under i t  ; the  c o u rt is n o t com pelled to  
act under i t .  The words are “  m ay  de te rm ine ,”  
and “  m ay d is tr ib u te .”  As I  shall presen tly  
endeavour to  show, those words are n o t to  be 
trea te d  as o b lig a to ry  where so to  tre a t them  
w ou ld  in vo lve  in jus tice . These words, as L o rd  
Sterndale states, seem to  c a rry  w ith  th e m  the  
m eaning “  m ay  i f  circum stances p e rm it,”  and 
n o t “  m ay  w h a teve r the  circum stances m ay  be,”  
o r w ha teve r the  the  r ig h ts  o f  the  parties m ay 
otherw ise be. N e ith e r b y  sect. 1 o f the  A c t 
o f 1900 n o r b y  sects. 503 o r 504 o f the  A c t  o f 
1894 is the  board  expressly deprived  o f  its  
va luab le  secu rity , b u t, i f  the  decision appealed 
fro m  now  be r ig h t,  the  sh ipow ner m ay, a t his 
o p tio n , procure th a t  th is  secu rity  sha ll be 
rendered valueless, and a ll th is , a lth ou gh  the 
A m ount covered b y  the  lien  in  respect o f the  
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damage done to  its  p ro p e rty  is a d m itte d ly  fa r  
in  excess o f the  s ta tu to ry  l im it  o f  81. pe r to n  o f 
the  sh ip ’s tonnage. N o  in q u iry  was necessary 
on th a t  p o in t. A ga in , i t  does n o t appear to  me 
to  be ju s t  o r reasonable to  construe the  w o rd  
“  ra te a b ly  ”  occu rring  in  th is  sect. 504 in  such 
a w ay as to  leve l secured and unsecured 
c la im an ts , and to  d is tr ib u te  the  am o un t o f the 
owners’ l ia b i l i t y  am ongst the m  p ro p o rtio n a te ly  
to  the  am ounts o f th e ir  respective debts. T h a t 
is, as I  have po in ted  o u t, in  effect to  destroy 
o r render worth less the  boa rd ’s secu rity . No 
express and  po s itive  p ro v is io n  o f an y  o f the  
sta tu tes re ferred to  requires th a t  th is  m ust 
be done. Y ounger, L .J .  seems to  rest his 
decision som ewhat on the  p rinc ip le  th a t 
e q u a lity  is e q u ity . T h a t m ay  be so, b u t  w ith  
the  m ost unfeigned respect fo r  the  learned L o rd  
Justice , th a t  does n o t mean th a t  secured and 
unsecured cred ito rs  are to  be trea te d  a like . 
F o r instance, e q u a lity  o f d is tr ib u tio n  o f a b a nk
r u p t ’s assets am ongst h is cred ito rs is the  
fun dam e n ta l a ll-pe rvad ing  p rin c ip le  o f the 
B a n k ru p tc y  Code. B u t the  fa c t th a t  some o f 
those cred ito rs  h o ld  securities fo r  th e ir  debts is 
n o t ignored ; on the  co n tra ry , a secured 
c re d ito r m us t e ith e r realise his secu rity  o r 
surrender i t  and prove against the  b a n k ru p t’ s 
estate fo r  the  en tire  am oun t o f his deb t, o r 
va lue i t  and prove fo r  the  balance o f h is debt. 
A  secured c re d ito r is, b y  sect. 168 o f the  B a n k 
ru p tc y  A c t  1883 (46 &  47 V ie t. c. 52), defined to  
be a person ho ld in g  a m ortgage, charge o r lien  
on the  p ro p e rty  o f the  deb to r as a secu rity  fo r  
the  de b t due to  h im  b y  the  deb to r. I f  the 
respondents became b a n k ru p t the  board  w ou ld , 
I  th in k ,  independen tly  o f sect. 504, be trea te d  as 
secured cred ito rs , and th e ir  c la im  w ou ld  n o t be 
leve lled o r trea te d  on the  same basis as the 
debts o f c la im ants who had no secu rity . I f  
sect. 504 expressly enacted th a t  the  c la im  o f 
the  board should be so leve lled , o f course there 
w o u ld  be an end to  the  question. B u t i f  the 
words o f th a t  section are reasonably susceptible 
o f a cons truc tion  w h ich  w il l  n o t w o rk  th a t  in ju s 
tice , th e y  should receive th a t  cons truc tion . 1 
concur w ith  the  M aster o f the  R o lls  in  th in k in g  
th a t  the  words o f the  section are susceptib le o f 
a cons truc tion  w h ich  leaves the  secu rity  o f the  
board un im pa ired , save to  th is  e x te n t th a t  the 
board m ust de live r up the  ship on g e ttin g , in 
stead o f the  am oun t o f the  damage done to  
them , the  am o un t to  w h ich  the  l ia b i l i t y  o f the  
owner has been lim ite d . T h a t sum  is the  
sub s titu te  fo r  the  ship, as was the  deposit under 
sect. 94 o f the  A c t o f 1858, and the board  are 
e n tit le d  to  h o ld  i t .  The d iv ide nd  w h ich  th e y  
w ou ld  ob ta in  on a ra teable d is tr ib u tio n  o f  th is  
sum am ongst a ll c la im an ts  is n o t a sub s titu te  
fo r  the  ship and does n o t represent i t .

I  tu rn  to  the  au th o ritie s  c ited  in  argum ent. 
In  sup po rt o f the  perm issive character o f the  
prov is ions o f sect. 504, I  re fe r to  J u liu s  v . 
O xford (B ishop) w h ich  has long been regarded 
as the  lead ing a u th o r ity  on the  question as to  
the  m eaning to  be g iven  to  the  w o rd  “  m a y ,”  or 
to  the  words “  i t  sha ll be la w fu l,”  when occu rring  
in  s ta tu tes. L o rd  Cairns, in  g iv in g  ju d g m e n t

Z
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in  th a t  case, said (42 L .  T . R ep., a t p . 548) ; 
5 A pp . Cas., a t  p.222) : “  The words ‘ i t  sha ll be 
la w fu l ’ are n o t equivocal. T hey  are p la in  
and unam biguous. T h e y  are words m ere ly  
m ak ing  th a t  legal and possible w h ich  there 
w o u ld  otherw ise be no r ig h t  o r a u th o r ity  to  do. 
T hey  confer a fa c u lty  o r power. . . H e
the n  proceeds to  show th a t  th is  pow er to  do a 
ce rta in  th in g  m ay  be so coupled w ith  a d u ty  
th a t  the  person empowered to  do the  p a rtic u la r 
th in g  is under an ob lig a tio n  to  do i t  ; and then  
proceeds 44 A n d  the  words 4 i t  sha ll be la w fu l 
be ing accord ing to  th e ir  n a tu ra l m eaning pe r
m issive and enab ling  words o n ly , i t  lies upon 
those, as i t  seems to  me, w ho con tend th a t  an 
o b lig a tio n  exists to  exercise th is  pow er to  shew 
in  the  circum stances o f the  case som eth ing 
w h ich , accord ing to  the  p rinc ip le s ' I  have 
m entioned, creates th is  o b lig a tio n .”  H e  refers 
to  the  case o f Rex v . B arlow  (1693, 2 Salk. 609) 
am ongst others, as a good exam ple o f the  
a p p lica tio n  o f th is  p rin c ip le . L o rd  Selborne 
said (42 L .  T . Rep., a t p . 552 ; 5 A p p . Cas., a t 
p. 235) : “  I  agree w ith  m y  noble and learned 
friends w ho have preceded me, th a t  the  m eaning 
o f such words is th e  same, w he the r the re  is o r is 
n o t a d u ty  o r ob lig a tio n  to  use the  power w h ich  
th e y  confer. T hey  are p o te n tia l, and never ( in  
themselves) s ig n ifica n t o f  a n y  ob lig a tio n . The 
question w he the r a judge , o r a p u b lic  officer, to  
w hom  a pow er is g iven  b y  such w ords, is bound 
to  use i t  upon an y  p a rtic u la r occasion, o r in  any 
p a r tic u la r  m anner, m us t be solved aliunde, and, 
in  general i t  is to  be solved fro m  th e  con ten t, 
fro m  the  p a rtic u la r p rov is ions, o r fro m  the  
general scope and ob ject, o f  the  enactm en t con
fe rr in g  the  pow er.”  L o rd  B la c k b u rn  deals 
a t le ng th  w ith  the  a u th o ritie s , and shows th a t  
th e  words 44 i t  sha ll be la w fu l ”  are equ iva len t 
to  the  words 44 m a y ,”  and th a t  the re  the  saiVie 
p rinc ip les  o f cons truc tion  a p p ly  to  s ta tu tes in  
w h ich  th e y  are respective ly  used. I  fa i l  to  see 
w h a t d u ty  lies upon the  c o u rt before w h ich  the  
a p p lica tio n  m entioned in  sect. 504 comes to  
d is tr ib u te  the  am o un t o f th e  ow ner’s l im ite d  
l ia b i l i t y  in  such a w ay as to  render w orth less the  
bo a rd ’s lien . A  con ten tion  was p u t  fo rw a rd , 
however, on the  hearing  o f the  appeal on be ha lf 
o f the  barge-owners, and a p p a re n tly  accepted 
b y  the  C ourt o f A ppea l, th a t  the  con s tru c tion  o f 
sect. 504 w h ich  I ,  fo llo w in g  the  M aste r o f the  
R o lls , have suggested canno t be reconciled w ith  
the  p rinc ip les  la id  dow n in  the  au tho ritie s , and 
especia lly b y  th e  C ourt o f Appea l in  The E m ilie  
M illo n .  (93 L .  T . R ep. 692 ; (1905) 2 K .  B . 817). 
I  canno t accept th a t  v ie w , and an exam ina tion  
o f the de ta ils  o f th a t case w i l l  show, I  th in k , 
th a t  the  v ie w  is unsound. T h a t decision is, o f  
course, n o t b in d in g  on th is  House.

B y  sects. 248 and 253 o f  th e  M ersey Docks 
C onso lidation A c t  1858, an absolute pow er is 
g iven to  th e  M ersey Docks and H a rb o u r B oa rd  
to  de ta in  a n y  vessel u n t i l  the  dock tonnage and 
ha rbo u r rates due b y  he r have been pa id . T h is  
closely resembles the  pow er o f de ten tio n  g iven 
b y  sect. 94 o f th is  same s ta tu te  in  respect o f 
damage caused to  th e  p o rp e rty  o f the  board. 
In  The E m ilie  M il lo n  case (sup.) th e  m aster and
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crew o f th e  vessel had  a m a ritim e  lien  fo r  
wages due to  the m  before she entered th e  dock. 
W h ile  she la y  there , the  m aster and  crew 
b ro ug h t an ac tio n  in  rem  in  th e  C ourt o f 
Passage o f L iv e rp o o l, in  its  A d m ira lty  ju r is d ic 
t io n , to  enforce th is  m a ritim e  lien . They 
recovered ju d g m e n t. The ship was arrested 
under the  w a rra n t o f the  c o u rt, and an order 
was m ade fo r  her sale b y  au c tion  b y  the  m arshal 
o f the  c o u rt. The a tte m p t to  sell the  sh ip  by  
au c tion  ha v in g  fa iled , she was sold b y  p r iva te  
tre a ty  fo r  2501. U lt im a te ly  an o rder was made 
b y  the  c o u rt th a t  the  sale o f th e  sh ip  be con
firm ed , and th a t  the  vessel should be de livered 
to  the  purchaser free fro m  a ll e laim s and 
demands against her on paym en t o f th e  p u r
chase-money in to  c o u rt less the  auctioneer s 
charges. T h a t the  m arsha l’s account be taxed  
and p a id  o u t o f th is  m oney. T h a t an y  r ig h t  o f 
the  M ersey Docks and H a rb o u r B oa rd  to  p a y 
m en t o f th e ir  charges in  p r io r ity  to  o th e r 
c la im an ts  under the  A c t  o f  P a rlia m e n t should 
be preserved aga inst the  fu n d  in  cou rt. T he  
board  appealed aga inst th is  o rd e r. I t  was con
tended on be ha lf o f the  board  th a t  sect. 253 
o f the  A c t  o f 1858 gave to  i t  an absolute r ig h t  
as against a ll the  w o rld  to  de ta in  the  vessel 
u n t i l  the  ra tes were pa id  ; th a t  the  A c t  d id  
n o t g ive to  the  board  an y  charge upon  o r r ig h t 
against the  purchase-m oney o f the  vessel, i f  
sold ; i t  s im p ly  gave i t  a r ig h t  to  de ta in  th e  
vessel u n t i l  the  rates were p a id . T h a t the  
board have n o th in g  to  say to  a n y  question 
between the  vendor and purchaser, th a t  th e y  
had  no concern w ith  the  r ig h ts  o f th ird  pa rties , 
w he the r b y  m a ritim e  lien  o r o therw ise, as 
against the  vessel o r the  owners. T h a t these 
persons could n o t stand in  a b e tte r p o s ition  w ith  
regard to  the  D o ck  B oa rd  th a n  the owners. 
F o r  the  respondents and the  m aster and crew 
i t  was contended th a t  the  vessel w e n t in to  dock 
w ith  the  m a ritim e  lie n  a tta ch in g  ; th a t  the 
m aster and  crew , ha v in g  th is  lien , were in  a 
b e tte r po s ition  th a n  the owners, and th a t  the 
r ig h t  o f the  D o ck  B oa rd  to  de ta in  the  sh ip  was 
sub ject to  th e  m a ritim e  lien  w h ich  ha d  a lready 
a ttached . The c o u rt decided against th is  con
te n tio n . T hey  he ld th a t  sect. 253 gave to  the  
board  a pa ram o un t r ig h t  to  de ta in  a vessel u n t il 
the  dock tonnage rates were pa id , n o tw ith s ta n d 
ing  th a t  the  m aster and crew o f the  vessel had  a 
m a ritim e  lien  fo r  wages due to  the m . Collins, 
M .R ., in  de live ring  ju d g m e n t, said : 44 The order 
made b y  the  learned judge  o f the  C o u rt ox 
Passage seems to  ignore th a t  r ig h t  (i.e., the  
r ig h t  to  de ta in  the  vessel) so c le a rly  g iven  by  
the  A c t, because i t  orders the  vessel to  be 
de livered to  the  purchaser free fro m  a ll c la im s 
and demands against her, and i t  p u rp o rts  to  
preserve to  th e  board  as against the  fu n d  m 
c o u rt a n y  r ig h t  w h ich  th e ir  A cts  m ay  g ive  them  
to  pa ym en t o f th e ir  charges in  p r io r ity  to  o th e r 
c la im an ts . The board  have no such p r io r  
r ig h t  o r charge. The o n ly  p ro te c tio n  whicn 
sect. 253 gives th e m  is th e  r ig h t  to  de ta in  tne  
vessel u n t i l  the  dock dues are pa id , and nobody 
can, against the  w il l  o f  the  board , undo ° r  
annu l th a t  s ta tu to ry  p ro v is io n .”  R om er, L .J -
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■delivered ju d g m e n t to  th e  same effect. So fa r  
fro m  th is  be ing a s trong  a u th o r ity  in  fa v o u r o f 
the  respondent o r o f the  barge-owners, i t  seems 
to  me to  be a s trong  a u th o r ity  in  fa v o u r o f  the  
appe llants. I t  shows th a t  the  s ta tu to ry  r ig h t  
o f  th e  board  to  de ta in  th e  ship u n t i l  the  dock 
dues are pa id , s im ila r to  th a t  o f th e  board  in  the  
present case, is pa ram o un t to  a ll m a ritim e  liens. 
B y  p a r ity  o f  reasoning th e  s ta tu to ry  r ig h t  o f 
the  B oa rd  to  de ta in  a vessel u n t i l  the  a m o un t o f 
th e  damage done b y  her is pa id  o r deposited 
w o u ld  take  precedence o f a ll o th e r liens o r 
charges upon th e  vessel : and, to  use th e  words 
o f  th e  the n  M aster o f the  R o lls , “  no bo dy  can 
a n n u l o r  undo th a t  s ta tu to ry  p ro v is io n  w ith o u t 
th e  consent o f the  board .”  T o  leve l the  c la im  
o f the  board w ith  the  cla im s o f a ll the  o th e r 
c la im an ts  is p ra c tic a lly  to  an nu l and undo i t ,  
w ith o u t  the  consent o f th e  board . W h a t the  
board is c la im in g  is n o t a charge upon  th e  sh ip  
o r  he r va lue ; i t  is the  r ig h t  to  de ta in  th e  ship 
he rse lf u n t i l  the  damage done to  the  p ro p e rty  
o f  the  board  is p a id  fo r . I f  the  4468 l. rep re
sents, and is, the  su b s titu te  fo r  the  ship, as I  
th in k  i t  is, the  board  is e n tit le d , in  m y  v iew , 
to h o ld  i t .

In  R ankine  v . Raschen (4 R e ttie  725) the  
ow ners o f the  sh ip  in  d e fa u lt p a id  o u t o f c o u rt to  
the  ow ner o f an in ju re d  sh ip  the  am o un t o f the  
la t te r ’ s c la im . Subsequently the  ow ner o f the  
fo rm e r ship b y  s u it lim ite d  his l ia b i l i t y  to  81. per 
ton . In  the  d is tr ib u tio n , under sect. 540 o f the  
M erchan t S h ipp ing  A c t 1862, and sect. 514 o f the  
M erch an t S h ipp ing  A c t,  1854, o f  th e  fu n d  thus 
created, i t  was decided th a t  the  sum  p a id  o u t o f 
c o u rt should be taken  in to  considera tion . To 
do  otherw ise w o u ld  be to  g ive , to  a person who 
c la im ed  to  be e n tit le d  to  a r ig h t  o f a ce rta in  
k in d  and character, p r io r ity  ove r a person 
e n t it le d  to  the  same r ig h t .  A lth o u g h  re lied 
upon in  a rgum ent on be ha lf o f  the  barge-owners, 
the  case does n o t touch  the  present case. The 
V ic to ria  (sup.) was the  n e x t o f the  cases re lied  
upon . The decision tu rn e d  upon sect. 54 o f the  
M erchan t S h ipp ing  A c t  1862, b y  w h ic h  i t  was 
enacted th a t  where, b y  the  im p rope r n a v ig a tio n  
o f a ship, persons on ano the r ship are k il le d  o r 
in ju re d , o r an y  goods, & c., on such o th e r ships 
a re  lo s t o r  damaged, the  ow ner o f th e  sh ip  in  
d e fa u lt is o n ly  lia b le  in  damages fo r  the  loss o f 
life  o r personal in ju ry ,  e ith e r alone o r toge ther 
w ith  loss o r damage to  goods to  an aggregate 
a m o u n t n o t exceeding 151. per to n  o f the  sh ip  in  
d e fa u lt, n o r in  respect o f the  loss, &c., o r damage 
to  sh ip ’s goods, m erchandise, &e., w he the r there  
be loss o f life  o r personal in ju r y  o r n o t ; ow ner 
o n ly  liab le  to  an aggregate am o un t n o t exceeding 
81. pe r to n . In  a s u it b y  the  ow ner o f  the  
V ic to ria , the  sh ip  in  d e fa u lt, to  l im it  the  l ia b i l i t y  
he p a id  in to  c o u rt a sum  o f 78621. 18s. 10d., 
be ing 151. per to n  o f her tonnage, o f w h ich  sum 
81. per to n  was th e  l im i t  in  respect o f  loss o f 
goods. 71. per to n  was he ld  b y  the  re g is tra r to  
be in su ffic ie n t to  sa tis fy  the  cla im s in  respect 
o f  loss o f life  and  personal in ju ry ,  and i t  was 
also he ld  b y  h im  th a t  the  balance o f these 
cla im s was e n tit le d  to  ra n k  p a r i passu w ith  the  
c la im s fo r  th e  loss o f goods against th e  fu r th e r

sum  equal to  81. per to n  ; whereas the  ow ner o f 
the  goods contended th a t  these la tte r  cla im s 
should have p r io r ity .  The learned judge, 
B u t t ,  J ., he ld  th a t  the  re p o rt o f the  reg is tra r was 
ju s t  and equ itab le , and on de live rin g  ju d g m e n t 
used th is  s ig n ifica n t language (59 L . T . Rep., a t 
p . 728 ; 13 P rob . D iv .,  a t  p . 127) : “  The A c t 
in te rfe res w ith  th e  c la im an ts ’ r ig h t  o n ly  by  
p u t t in g  a l im ita t io n  on the  am o un t w h ich  th e y  
can recover fro m  the  shipowner, and the re  is 
n o th in g  in  the  A c t  to  show th a t  the  persons who 
have suffered loss have th e ir  r ig h ts  otherw ise 
a lte red .”

In  Leycester v . Logan  (3 K .  &  J . 446) the  p o in t 
decided was, accord ing to  the  passage dealing 
w ith  i t  on the  page o f H a ls b u ry ’s Law s o f 
E ng land , to  w h ich  Y ounger, L .J . ,  refers—  
nam e ly , v o l. 26, p . 614, th is  : “  The co u rt sees 
th a t  a sh ipow ner is n o t made liab le  to  pa y  any 
sum  in  excess o f  these am ounts o u t o f any 
m oneys over w h ich  th e  c o u rt has c o n tro l.”  The 
fac ts  o f  the  case were as fo llow s : A  sh ip  named 
the  Falcon  co llided  w ith  and sank a ship nam ed 
the  lmogene. H e r cargo and some passengers’ 
luggage w h ich  was on board  her were los t. The 
p la in tiffs , th e  owners o f the  Falcon, a d m itte d  
th a t  th e y  were, in  respect o f these losses, 
responsible in  damage to  the  e x te n t o f the  value 
o f th e ir  sh ip  and the  fre ig h t due, o r to  become 
due, in  respect o f her then  voyage, and a d m itte d , 
fu r th e r , th a t  the  va lue o f th e  ship and fre ig h t 
was in su ffic ie n t to  answer a ll the  cla im s w h ich  
were in  fa c t m ade, o r m ig h t be made, in  respect 
o f the  lmogene. .S eve ra l actions were com 
m enced against the  p la in tiffs , in  the  A d m ira lty  
C ourt o f  London , b y  the  owners o f th e  lmogene, 
b y  th e  owners o f p a r t  o f he r cargo, and b y  
ce rta in  passengers. In  one o f these actions, 
commenced b y  one Logan, ju d g m e n t was 
ob ta ined  condem ning the  p la in t if fs  in  damages 
fo r  the  losses sustained b y  the  co llis ion , w ith  
costs. The ship F alcon  was arrested b y  the  
process o f the  A d m ira lty  C ourt, and was he ld 
liab le  to  be sold, and con tinued  so to  be he ld  up 
to  the  hearing o f th e  case. The p la in tiffs  
file d  a b i l l  in  the  C ourt o f Chancery, ap pa ren tly  
to  have th e ir  l ia b i l i t y  lim ite d  unde r sect. 504 
o f the  M erchan t S h ipp ing  A c t  o f  1854, and 
under sect. 514, fo r  an in ju n c tio n  to  res tra in  
Logan fro m  proceeding to  have the  sh ip  sold 
unde r the  ju d g m e n t w h ich  he had a lready 
ob ta ined , and the o th e r defendants restra ined 
fro m  prosecu ting  th e ir  actions. I t  was he ld 
th a t  th e  p rov is ions o f those tw o  sections 
app lied , and gave the  C ourt o f  Chancery ju r is 
d ic tio n  to  s top the  actions, n o tw ith s ta n d in g  
th e  c ircum stance th a t  one o f the  adverse 
c la im an ts , Logan, had ob ta ined  a ju d g m e n t 
condem ning the  sh ip , and th a t  the  u tm os t 
to  w h ich  Logan was e n tit le d  unde r th is  ju d g 
m e n t was to  share ra te a b ly  w ith  the  o ther 
c la im an ts  in  th e  va lue o f the  ship and fre ig h t. 
Logan, however, was p e rm itte d  to  proceed to  
sell the  ship, and  o u t o f the  proceeds to  re ta in  
such costs as the  C o u rt o f A d m ira lty  m ig h t b y  
its  o rder e n tit le  h im  to . The decision in  th is  
case m ere ly  am ounts to  th is , th a t  a c la im an t 
gains n o th in g  over h is fe llow  c la im an ts  b y  h is
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diligence in  ob ta in in g  ju d g m e n t in  the  
A d m ira lty  C ourt in  respect o f his ow n c la im .

In  the  case o f Jenk ins  v . Great Central R a il
way (S h ip p in g  Gazette, Jan . 13, 1912) a cargo- 
owner had succeeded, in  respect o f loss o f cargo 
consequent on co llis ion , against the  ow ner o f the 
sh ip  in  d e fa u lt in  the  c o u rt o f f irs t instance, and 
the  a m o un t o f the  ju d g m e n t was p a id  in to  co u rt 
as a co n d itio n  o f a s tay  o f proceedings pend ing 
appeal. N o tice  o f appeal was g iven , b u t sub
sequently  the  shipowner, ha v in g  a fte r  ju d g 
m en t ob ta ined  a l im ita t io n  decree, p a id  in to  
c o u rt the  lim ite d  am oun t, asked leave to  w ith 
d ra w  his appeal and to  have the  m oney p a id  in to  
c o u rt re tu rn ed  to  h im . T h is  he ob ta ined . T h is  
is o n ly  an o the r exam ple o f the  ru le  th a t  under 
sect. 504 a c la im a n t gains no advantage over 
h is fe llow  c la im an ts  b y  d iligence in  ob ta in in g  
ju d g m e n t fo r  th e  am o un t o f his c la im . I  do 
n o t th in k  th a t  an y  o f these cases establish 
th a t  the  con s tru c tion  o f  sect. 504 w h ich  I  
have suggested is unsound.

I  th in k  i t  never cou ld have been in tended th a t,  
b y  the  p ro v is io n  o f sect. 504, the  r ig h ts  o f the  
board  should have been p ra c tic a lly  swept aw a y , 
o r th a t  th is  section on its  p rope r cons truc tion  
leve lled a ll debts, w he the r secured o r unsecured, 
and p rov ided  th a t  a ll c la im s fo r  damages, 
irrespective  o f th e ir  na tu re , cha racter o r class, 
w he the r secured b y  a lien  o r otherw ise, should 
be trea te d  as on the  same level as unsecured 
cla im s. In  m y  o p in ion  th is  sum o f 4648/. odd 
stands, quoad the  board ’s lien , in  the place o f 
the  sh ip , and the  board are e n tit le d  to  h o ld  i t .  
I  th in k ,  the re fore , th a t  the  appeal succeeds ; 
th a t  in  the  de tinue ac tio n  th e  sum  o f 
4468/. 4s. 9d. should be p a id  o u t o f c o u rt to  the  
appe llan ts , and th a t  the  respondent should pay 
to  the  appe llan ts the  costs here and in  the  C ourt 
o f A ppea l.

L o rd  Sumner.— Sect. 1 o f th e  M erchan t S h ip 
p ing  ( L ia b il i ty  o f Shipowners and O thers) A c t 
1900 (63 &  64 V ie t. c. 32), does n o t in  te rm s 
a p p ly  sect. 504 o f the  M erchan t S h ipp ing  A c t 
1894 (57 &  58 V ie t. c. 60), a lth ou gh  sect. 2 
does. Neverthe less i t  seems to  me to  be p la in  
th a t  sect. 1, t r u ly  construed , does a p p ly  
sect. 504 as w e ll as sect. 503 o f the  A c t  o f 1894 
to  the  case o f damage to  dock p ro p e rty  b y  
neg ligent n a v ig a tio n  o f a ship. Sect. 1 confines 
the  sh ipow ner’ s l ia b i l i t y  to  an “  aggregate ”  
a m o un t and enacts th a t  b y  the  phrase “  the  
l im ita t io n  o f the  l ia b i l i t y  o f the  owners o f any 
ship set b y  sect. 503 . . . sha ll ex tend  and
a p p ly .”  T h is  is n o t a s im ple am endm ent o f 
sect. 503 b y  in se rtin g  a sub-head thu s— “  (E ) 
W here an y  loss o r damage is caused to  p ro p e rty  
w hethe r on la n d  o r on w a te r, o r w he the r fixed  
o r m oveable.”  I t  is, in  m y  op in ion , the  ex ten 
sion to  damage to  fixe d  p ro p e rty  o f an e x is ting  
system  o f ju d ic ia l ly  l im it in g  l ia b i l i t y  in  respect 
o f life , ships and cargo, so as to  f ix  an aggregate 
am o un t w h ich  w i l l  d ischarge a ll l ia b i l i t y  in 
curred b y  th e  shipowners in  the  aggregate to  a ll 
the  persons w ho m ay be e n tit le d  to  h o ld  them  
liab le . L im ita t io n  is the  process b y  w h ich  a 
l im it  is made effective . Since l im ita t io n  o f 
l ia b i l i t y  was f irs t  enacted in  fa v o u r o f sh ip

owners in  1734 (7 Geo. 2, c. 15), i t  has a lw ays 
been accom panied b y  th e  enactm ent o f p ro 
cedure b y  w h ich  a single c o u rt has been em 
powered to  deal w ith  a ll c la im s on the  sh ip
owners, and to  sa tis fy  the m  in  one proceeding 
o u t o f the  agregate am o un t o f th e ir  l ia b i l i ty .  
The language used has varied , b u t, as L o rd  
B la ckb u rn  po in ted  o u t in  the  case o f The 
Khedive  (4 Asp. M ar. L a w  Cas. 361 ; 47 
L .  T . Rep., a t p . 204 ; 7 A p p . Cas., a t 
pp . 815, 816), the  substance has rem ained and 
s t i l l  rem ains th e  same. Indeed, w ith o u t the 
im p o rta t io n  o f some such ju d ic ia l system  as 
was fa m ilia r  to  the  Leg is la tu re  in  1900, sh ip
owners cou ld  n o t be fu l ly  p ro tec ted , and 
c la im an ts  w o u ld  be re m itte d  to  a com p e titive  
scram ble fo r  the  aggregate sum , in  w h ich  the  
h ind m os t w ou ld  come o ff as the  h ind m os t p ro 
v e rb ia lly  do. E ach  c la im a n t w o u ld  necessarily 
b r in g  h is ow n ac tio n  ; each w o u ld  proceed 
separa te ly to  t r ia l  ; and no tr ib u n a l w o u ld  have 
power to  s tay  an y  o f  the  actions, o r to  order 
th a t  o n ly  one ac tio n  should proceed. Suppose 
then  th a t  one c o u rt should h o ld  th a t  the  neg li
gen t n a v ig a tio n  was n o t “  w ith o u t th e  ac tua l 
fa u lt  o r p r iv i t y  o f the  ow ner,”  a lth ou gh  the  
occasion and the  evidence was p ra c tic a lly  one, 
and the  o th e r cou rts  to o k  the  c o n tra ry  v iew , the  
shipowners w o u ld  the n  be liab le  to  p a y  tw ice , 
once the  lim ite d  and once again the  fu l l  am o un t. 
Suppose th a t  the  shipowners pleaded th e  
s ta tu to ry  l im it  in  each ac tion , and th a t  absence 
o f ac tu a l fa u lt  o r p r iv i t y  was established, b u t 
th a t  the  ju d g m e n t f irs t  p ronounced was fo r  th e  
fu l l  l im ite d  am oun t, th a t  ju d g m e n t being 
satisfied in  fu l l  subsequent ju d g m e n t cred ito rs 
w o u ld  ge t n o th in g . Suppose, again, th a t  a ll 
the  actions were s im u ltaneous ly  begun, and 
th a t  a ll the  judgm ents  were pronounced on the 
same da y . The question, who w o u ld  ge t th e  
m oney, w o u ld  depend on th e  a g il i ty  o f the  ju d g 
m en t cred ito rs  in  p u t t in g  th e  she riff in  m o tio n . 
I  do n o t see w h a t pow er a n y  c o u rt w o u ld  have 
even i f  the  actions had been consolidated, to  
o rder a ra teable d is tr ib u tio n , unless sect. 504 
app lied . The whole conception o f a lim ita t io n  
o f l ia b i l i t y  “  set ”  b y  th e  A c t o f 1894 is th e  
concep tion  o f a discharge o f the  shipowners, 
on the  one hand , and a d is tr ib u tio n  o f the  aggre
gate sum  to  w h ich  th e y  e lect to  l im i t  th e ir  
l ia b i l i t y ,  on the  o the r. T h is  can o n ly  be done 
b y  a c o u rt w h ich  can b rin g  a ll the  pa rties  before 
its e lf. O f th a t  system  and o f th a t  ju d ic ia l p ro 
cedure the  Leg is la tu re  in  1900 was fu l ly  aware ; 
i t  fou nd  the m  c le a rly  set o u t in  th e  A c t o f 1894, 
and  i t  is prescribed th a t  th e  A c t  o f  1900 should 
be construed as one w ith  the  A c t  o f 1894. This- 
is, in  m y  op in ion , a m p ly  su ffic ien t to  a p p ly  
sect. 405 to  th e  present case.

I  do n o t place a n y  re liance fo r  th is  purpose on 
th e  second and subsequent sections o f the  A c t 
o f 1900. T h a t A c t has tw o  ob jects— the  firs t,  
to  l im it  the  l ia b i l i t y  o f shipowners to  dock 
au th o ritie s  in  the  same w ay in  w h ich  th e ir  
l ia b i l i t y  to  o th e r shipowners and to  cargo- 
owners was a lready lim ite d . T h is  ob je c t i& 
effected b y  sect. 1, w h ich  extends the  o ld  l im ita 
t io n  o f l ia b i l i t y  “  set ”  b y  sect. 503 o f the  A c t  o
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1894. The second ob je c t is to  l im i t  ce rta in  l ia b i l i 
ties o f  dock-owners ; th is  is a new l im ita t io n  o f 
l ia b i l i t y  unde r th is  A c t— nam ely , th e  A c t  o f 
1900, and i t  is w ith  th is  th a t  sect. 2 and the 
subsequent sections deal, la y in g  dow n fo r  i t  
lines necessarily v e ry  d iffe re n t fro m  those o f  the  
o lde r l im ita t io n . A cco rd in g ly , I  th in k  the  fa c t 
th a t  sect. 2 o f the  A c t  o f 1900 m en tions sect. 504 
o f the  A c t  o f 1894, w h ile  sect. 1 does n o t, o f 
no rea l im portance . S im ila r ly , to  m y  m in d , 
n o th in g  tu rn s  on sect. 3 fo r  th e  purposes o f  th is  
case. The difference between th e  ob jects  o f 
sect. 1 and those o f  the  rest o f  the  A c t, and the  
d iffe re n t m ethods o f a tta in in g  those ob jects 
respective ly , are enough to  e xp la in  the  m en tion  
o f sect. 504 in  one p a r t  and th e  silence o f the  
o th e r p a r t  ab ou t i t ,  and p reven ts the  m a x im  
expressio tw in s  exclusio a lte rius  fro m  ha v in g  
an y  ap p lica tio n  to  i t  in  th is  connection . The 
Leg is la tu re  was free to  em p loy  one s tru c tu re  in  
one p a r t,  and ano the r in  the  o th e r p a r t  o f the  
A c t. I t  does n o t fo llo w , because i t  am ended 
sect. 504 in  one case, or, m ore t r u ly ,  added 
expressly to  its  p rov is ions, th a t  i t  should n o t 
have e q ua lly  added to  its  p rov is ions in  the  o th e r 
case, a lth ou gh  i t  o n ly  used th e  words “  the  
lim ita t io n  o f l ia b i l i t y ,  set b y  sect. 503, . . .
sha ll extend and a p p ly .”  The words “  extend 
and a p p ly  ”  suffice, in  m y  v ie w , to  g ive  the  
una lte red language o f sect. 504 a new  and 
extended m eaning in  such ap p lica tio n , a lthough  
fro m  1894 to  1900 i t  had no a p p lica tio n  to  dock 
s tructu res a t a ll.

I f  I  m ay  say so w ith o u t disrespect, the  appe l
lan ts  have th ro u g h o u t based th e ir  a rgum ent 
on a fun dam e n ta l fa lla c y — nam ely , th a t  i t  is 
re a lly  th e  sh ip  w h ich  is liab le , and n o t the  sh ip 
owners ; th a t  the  A c ts  enable the  shipowners 
to  sub s titu te  8L a to n  fo r  th e ir  ship ; th a t  
procedure is o f subord ina te  im portance , and 
th a t,  i f  the  shipowners deposit 81. a to n  some
where, th e y  can go aw ay  w ith  the  sh ip  legibus 
so lu lt. E v e ry th in g  else goes on as before. 
The board, so fa r  as m ay  be necessary, has a 
Possessory lien  fo r  its  c la im  on the  m oney 
deposited and th a t  lien  m us t be discharged, 
since i t  canno t be c u t dow n. In  sp ite  o f the  
action  fo r  l im ita t io n  o f l ia b i l i t y ,  the  barge 
owners are le f t  in  th e  lu rch . N o  case was c ited  
in  w h ich  such a c la im  to  p r io r ity  in  a lim ita t io n  
action  has been sustained. A l l  the  com parable 
cases, a lth ou gh  none is d ire c t ly  in  p o in t, are 
adverse to  such an in terfe rence w ith  e q u a lity  
and suggest the  p rin c ip le  th a t  a reateable 
d is tr ib u tio n  places on the  same fo o tin g  a ll cla im s 
w h ich , as in  th is  case, are the  same in  th e ir  
q u a lity . I f  th e  shipowners have a lready pa id  
a c la im a n t in  whole o r in  p a r t,  th a t  c la im a n t 
m ust in  effect b r in g  the  m oney in to  account—  
R ankine  v . Raschen (4 R e tt ie  725) i f  h is d iligence 
has ob ta ined  a ju d g m e n t in  rem  against the  
ship, he can o n ly  a v a il h im se lf o f  i t — a p a rt 
from  costs— as a secu rity  fo r  h is ra teab le  share 
in the  lim ite d  fu n d , fo r  w h ich  alone the  sh ip 
owners are liab le—  Leycester v . Logan  (3 K .  &  J . 
446), i f  some c la im an ts  have a lready  ob ta ined 
P aym ent b y  proceedings in  rem  s t i l l  the  sh ip 
owners can, in  th e ir  subsequent proceedings fo r
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lim ita t io n  o f th e ir  l ia b i l i t y ,  receive o u t o f  the  81. 
a to n , w h ich  th e y  are liab le  to  b r in g  in to  cou rt, 
a re tu rn  o f the  sum  so ob ta ined , le av in g  these 
c la im an ts  to  receive o u t o f i t  o n ly  th e ir  ra teable 
share, a fte r  g iv in g  c re d it fo r  th e  sum  : The 
Crathie  (8 Asp. M a r. L a w  Cas. 256 ; 76 L .  T . 
R ep 534 ; (1897) P . 178). As pa rties  e n tit le d  
to  a m a ritim e  lien , the  barge-owners b y  the  
la w  m a ritim e , and the  M ersey D o ck  B oa rd  
under the  A d m ira lty  J u r is d ic tio n  A c t  1861 
(24 &  25 V ie t. c. 10), s. 7— The Veritas  (9 Asp. 
M ar. L a w  Cas. 23 7 ; 85 L .  T . R ep. 136 ; 
(1901) P . 304), a ll are on an equal fo o tin g , and 
a lth o u g h  th a t  lien  gives a secu rity  a ris ing  a t 
th e  com m encem ent o f  proceedings in  rem, the  
barge-owners ga in  no advantage over the  D o ck  
B o a rd  b y  be ing f irs t  in  th e  fie ld  w ith  th e ir  
w r its . “  The tru e  v ie w  is th a t  the  c o u rt ho lds 
the  p ro p e rty  n o t o n ly  fo r  the  f irs t  p la in t if f ,  
b u t also fo r  a t least a ll c red ito rs  o f the  same 
class, w ho assert th e ir  c la im  before an y  uncon
d it io n a l decree is pronounced : (per Jeune, P ., 
The A fr ic a n o  70 L .  T . Rep., a t p . 252 ; (1894) 
P ., a t  p. 149). The boa rd ’s r ig h t  o f  de ten tio n  
is a rem edy o n ly  ; i t  does n o t p rom ote  the  cause 
o f ac tion  fo r  the  damage to  a h ighe r degree th a n  
th a t  o f the  barge-owners fo r  the  same damage. 
I t  is n o t lik e  the  C row n’s cla im s fo r  stores los t 
in  co llis ion , w h ich , a lth ou gh  th e  r ig h t  is 
genera lly  w a ived— The Zoe (5 Asp. M ar. L a w  
Cas. 583 ; 54 L .  T . R ep. 879 ; 11 P rob . 
D iv .  72), The W in k jie ld  (9 Asp. M ar. L a w  
Cas. 249 ; 85 L .  T . Rep. 668 ; (1902) P . 42)
•— is a t r u ly  p r io r  r ig h t,  and can be asserted in  
th e  lim ita t io n  proceedings as such, a lth ou gh  i t  
can also a t  the  choice o f the  Crown be asserted 
ou ts ide  them . I f ,  as L o rd  In g lis , P . says 
in  B u rre ll v . Sim pson  (4 R e ttie , a t p . 183), 
l im ita t io n  o f l ia b i l i t y  is “  a case o f s ta tu to ry  
inso lvency ,”  w h ich , i f  n o t an exact, is a v e ry  
te llin g , descrip tion  o f i t ,  w h a t the  appe llan ts 
m us t show is e ith e r a h ighe r c la im  fo r  the  
damage done, and n o t a mere a d d itio n a l rem edy 
fo r  a c la im  o f  th e  same degree as th e  barge- 
owners’ c la im s, o r else a charge on o r a p ro p e rty  
in  th e  d is tr ib u ta b le  fun d  itse lf.

The appe llan ts  re ly  fo r  th is  on th e ir  p r iv a te  
A c t  (21 &  22 V ie t. c. x c ii.) .  W h a t the n  is 
sect. 94 o f  the  A c t  o f 1858 ? I ts  m eaning w il l  
be best ascerta ined b y  considering i t  as a t th e  
tim e  when i t  was passed, fo r  n o th in g  has been 
enacted since to  extend  i t .  The r ig h t  to  recover 
“  the  am o un t o f such damage ”  is, o f  course, a 
r ig h t  n o t g iven b y  the  section, b u t a ris ing  
independen tly  o f i t .  I t  was a r ig h t  to  recover 
th e  fu l l  am oun t, a lth ou gh , since 1900, i f  the  
shipowners c la im  and ge t lim ita t io n  o f th e ir  
l ia b i l i t y ,  i t  is a d m itte d ly  a r ig h t  o n ly  to  recover 
a p a r t  o f  i t ,  i f  th e  whole exceeds the  s ta tu to ry  
l im it .  The case fo r  w h ich  i t  prov ides— th a t  o f 
damage to  dock p ro p e rty  b y  th e  neg ligent 
ha n d lin g  o f  a sh ip— was one fo r  w h ich  the  
com m on la w  a lready p rov ided  an am ple cause 
o f ac tio n , b u t the  procedure to  be fo llow ed was 
th a t  o f an o rd in a ry  t r ia l  w ith  a ju ry .  T o  g ive  
a perm issive rem edy b y  sum m ary  proceedings 
before a ju s tice  was, no d o u b t, a boon to  
the  D o ck  B oard . T h a t procedure, however,
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in v o lv e d  personal service on th e  p a r ty  proceeded 
aga inst, and  an a lte rn a tiv e  r ig h t  to  d e ta in  the  
sh ip  no d o u b t gave a fu r th e r  advan tage , b u t  
no  w o rd  so fa r  is to  be fo u n d  in  th e  section to  
enlarge o r q u a lify  the  cause o f  ac tio n  ; so 
fa r  n o th in g  is p ro v id e d  b u t th e  means o f 
en fo rc ing  the  p re -ex is tin g  r ig h t,  w ha teve r 
i t  m ig h t be. F irs t  o f a ll,  de ten tio n  is a 
bare r ig h t  to  de ta in . There is no pledge, 
no charge, no r ig h t  ad rem, no pow er to  sell, 
no  pow er to  a n y  c o u rt to  o rder a sale. I t  has 
been sa id  th a t  th e  section gives a possessory 
lie n . I t  m ay  w e ll be questioned w hethe r the  
section gives such possession as w o u ld  enable 
th e  board  to  b r in g  tro v e r, o r  w o u ld  ju s t i fy  an 
in d ic tm e n t la y in g  in  the  board  th e  t i t le  to  
a rtic les  sto len fro m  th e  sh ip 's  equ ipm en t. The 
o b lig a tio n  o f  th e  board  to  go to  expense in  p ro 
te c tin g  th e  sh ip , w h ile  de ta ined , w o u ld  raise 
ano the r question. I  w ish  to  keep th e  p o in t 
open, since i t  is n o t now  necessary to  decide 
i t ,  w he the r w h a t is ca lled in  the  section de ten
t io n  authorises w h a t th e  la w  know s as posses
s ion. N o th in g  a t an y  ra te  is sa id  ab ou t d is 
possessing th e  owners’ servants, and the  de ten
t io n , p ro v id e d  in  sect. 253 o f  th e  same A c t, 
seems c le a rly  n o t to  in v o lv e  an y  such r ig h t .  
T he  p o in t is o f  some im portance , fo r  sect. 688 
o f  th e  M erchan t S h ipp ing  A c t  1894 enables 
p ro p e rty  owners, w hen th e ir  p ro p e rty  has been 
dam aged b y  a fo re ign  sh ip  in  circum stances lik e  
those o f th e  present case, to  o b ta in  a judge s 
o rde r, d irec ted  to  sheriffs and others, to  
“  de ta in  ”  th e  sh ip , w hen fo u n d  in  a B r it is h  
p o r t,  u n t i l  sa tis fac tion  is made o r secu rity  
g ive n  in  respect o f th e  in ju ry ,  and, a lthough  
recognise the  d is tin c tio n  between a pow er g iven 
to  the  in ju re d  p ro pe rty -o w ne r h im se lf and a 
pow er g iven  to  a p u b lic  o fficer, i t  is open to  
question  w hethe r th e  same w o rd  “  de ta in  
can have a d iffe re n t m eaning on th is  ground 
alone, as i t  is e q ua lly  a mode o f  en fo rc ing  a 
cause o f  ac tion , w hethe r i t  is a pow er to  de ta in  
g iven  to  a p u b lic  o ffic ia l fo r  the  p ro te c tio n  o f a 
p r iv a te  c la im a n t o r is a pow er g iven  to  the  
c la im a n t h im se lf.

The case o f The E m ilie  M il lo n  (10 Asp. 
M ar. L a w  Cas. 162 ; 93 L .  T . R ep. 692 ; (1905) 
2  K .  B . 817) decided upon  sect. 253 o f th is  
p r iv a te  A c t, and  c ited , as I  understood, as an 
a u th o r ity  in  fa v o u r o f th e  appe llan ts, appears 
to  me, on th e  co n tra ry , to  show how  lim ite d  
th e  opera tion  o f th is  r ig h t  to  “  de ta in  ”  re a lly  is. 
I n  th a t  case th e  C ourt o f Appea l he ld , in  term s, 
th a t  unde r th e  w o rd  “  de ta in  ”  “  th e  board  
ha d  o n ly  th e  r ig h t  to  refuse to  g ra n t the  vessel 
a clearance, and, consequently, to  de ta in  her 
to  keep he r in  the  docks— le t  he r ow nership, 
legal o r  equ itab le , and th e  liens upon  her be 
w h a t th e y  m ig h t.”  The judgm ents  expressly 
say th a t  th e  section conferred no c la im  on any 
fu n d , even tho ugh  th a t  fu n d , be ing the  p ro 
ceeds o f  the  sale o f the  sh ip  under an o rder o f 
th e  c o u rt in  an ac tio n  in  rem, “  represented 
th e  sh ip  in  the  h ighest sense in  w h ich  th a t  te rm  
can be used, and  th e y  say also th a t  the  board  
de rive d  no p r io r ity  unde r th e  section over the  
c la im s o f those w ho had  a m a ritim e  lie n  against

the  ship fo r  wages. In  b r ie f, th e  section gave 
an absolute r ig h t ,  ou ts ide  o f the  power o f any 
c o u rt to  enforce i t ,  to  be exercised b y  th e  board 
a t  its  ow n hand , and w ith o u t in terfe rence by  
an ybo dy, to  im m ob ilise  th e  ship in d e fin ite ly  
unless and u n t i l  the  dues should be pa id . A p p ly  
th a t  reasoning to  sect. 94. I t  draws a broad 
line  between a rem edy under the  section and a 
c la im  in  the  l im ita t io n  s u it to  have p r io r ity  
upon a fu n d , w h ich  had  n o t been p a id  in  to  
o b ta in  the  release o f the  sh ip  fro m  a hen, b u t 
had  been p a id  in  to  o b ta in  release o f the  sh ip
owners fro m  personal l ia b i l i t y .  I f  the  board  has 
released the  sh ip  w ith o u t g e ttin g  a deposit 
p laced in  its  ow n hands, in  te rm s o f the  section, 
th a t is its  a ffa ir. I f  i t  has asked fo r  o r has 
acquiesced in  p a ym en t o f  th e  am o un t in  o 
c o u rt ins tead  o f  to  the  c re d it o f  the  detinue 
ac tio n , i t  does n o t ga in  the re by  an y  r ig h t  
against strangers, w h ich  the  section its e lf  is 
powerless to  g ive . As i t  happens, the  c la im  or 
damage to  the  dock gates exceeds 81. a to n  o i 
th e  sh ip , b u t, i f  i t  has been o therw ise, the  sum 
pa id  in to  c o u rt in  the  de tinue ac tio n  w o u ld  have 
d iffe red fro m  the  sum  deemed to  be in  c o u rt in  
the  lim ita t io n  ac tion , and th e  d is tin c tio n  
between th e  tw o  funds w o u ld  have been 
appa ren t on the  face o f them . The fu n d  to  be 
deposited under the  section is th e  ransom  o f tne  
ship, and o n ly  since 1900 cou ld i t  poss ib ly  have 
been id e n tifie d  w ith  th e  fu n d , w h ich  is tne 
aggregate a m o u n t o f th e  shipowners’ l ia b i l ity  
under the  M erchan t S h ipp ing  A c t 1894. The fu n  
to  be p a id  in to  c o u rt in  the  l im ita t io n  action  is a 
d is tr ib u ta b le  fu n d , over w h ich  in  no ey_eI’- 
cou ld  th e  board  exercise the  o n ly  r ig h t  o f  sha - 
in g  in  i t  w h ich  sect. 94 gives— nam e ly , th e  rig  
to  spend i t  in  repairs . I  canno t see ho w  these 
tw o  d iffe re n t funds can be id e n tifie d  b y  saymg 
th a t  th e y  “  represent ”  the  ship.

The M ersey D o ck  B oa rd  to o k  over o lde r doc«- 
a t L iv e rp o o l and B irkenhead under the  A cts  o 
1857 and  1858, b u t, a fte r  exa m in ing  those A c t . , 
I  canno t f in d  th a t  the  H a rbo urs  Clauses Ac 
1847 (10 &  11 V ie t.  c. 27), was made applicab le 
to  th e  u n d e rta k in g . I t  m ay, however, be 
w o rth  n o tin g  th a t  sects. 74 and 75 o f the  genera 
A c t  are ju s t  as fa r  fro m  sup po rting  th e  app«> 
la n ts ’ c la im  as sect. 94 o f the  M ersey D o ck  At- 
o f 1858 is. T h e y  p ro v id e  fo r  de ten tio n  o i 
sh ip , w h ich  has done damage to  dock Pro P®r f ^  
u n t i l  secu rity  fo r  the  damage is g iven , and i  
sum m ary  proceedings before justices, who 
em powered to  d is tra in  the  sh ip  u n t i l  th e  amo 
o f the  damage aw arded b y  th e m  is pa id . » 
was th e  general p o lic y  o f the  Leg is la tu re  
these m a tte rs  in  th e  m id d le  o f the  la s t cen 
The ob je c t o f  de ta in in g  o r d is tra in in g  a ship «  
to  secure o r to  discharge the  l ia b i l i t y  fo r 
damage done, b u t th e  am o un t and the  na u 
th e  l ia b i l i t y  rem ained to  be fixed  otherw ise, ’ 
i f  the  r ig h t  to  be p a id  was one w h ich  «  q{ 
en joyed no p r io r ity  ove r the  s im ila r n g n i 
others s im ila r ly  c ircum stanced in  one ana ^  
same transa c tion , none o f these ancifia  y 
rem edia l p rov is ions can sup p ly  a p r io r ity  
the  o th e r and so in te rfe re  w ith  e q u a lity  o 
t r ib u t io n  am ong a ll.
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W h a t can the  board  do i f  th e y  de ta in  the  
ship ? N o th in g  a t a ll, unless the  owners, fo r  
th e ir  p a r t,  f irs t  take  ac tion . E x c e p t as a 
means— often  h ig h ly  e ffectua l— o f b r in g in g  
Pressure to  bear on the  shipowners, de ten tio n  o f 
the  sh ip  resu lts in  no th in g . W hen the  m oney 
is deposited, i t  does n o t “  represent ”  th e  ship, 
against w h ich , when the  section was passed, the  
D ock B oa rd  had  no rem edy in  re m ; i t  rep re 
sents the  am o un t c la im ed as be ing c o n tin g e n tly  
due fro m  the  shipowners, a rep resenta tion  in  
qu ite  ano the r sense. I f  th e  vessel is b a d ly  
damaged, the  owners m ay  n o t th in k  i t  w o r th  
w h ile  to  release her. T h e y  m ay p a y  the  
damage cla im ed, and th e n  the  r ig h t  to  de ta in  
ceases, w ha teve r the  damage m ay  u lt im a te ly  
tu rn  o u t to  be, o r th e y  m ay  deposit th e  am o un t 
cla im ed w ith  the  board , and  th e n  e ith e r pa y  
the damage and ge t back th e  deposit, w h ich  
seems a rou nd abo u t th in g  to  do, o r g ive  a 
notice d isp u tin g  the  c la im , in  w h ich  case the  
d ispute w i l l  have to  be tr ie d . O n ly  i f  the  
damages are n o t pa id , and no no tice  is g iven , 
can the  board  do a n y th in g  w ith  th e  m oney 
deposited except re ta in  i t ,  and even the n , i f  the  
hoard applies i t  in  m ak in g  good the  in ju r y  done 
to  its  p ro p e rty , i t  m us t re tu rn  a n y  residue 
w h ich  m ay  be le ft  over w hen th a t  has been 
done. I t  is o n ly  a t th is  p o in t th a t  the  idea o f a 
security , p ro p e rly  so-called, emerges, as dis- 
t¡nguised fro m  a mere means o f  con s tra in ing  
the shipowners to  fa c il ita te  a se ttlem en t o f  the  
plaim . I t  appears to  me th a t  th e  whole section 
is pure procedure, and adds n o th in g  to  th e  cause 

ac tion , w h ich  i t  is to  he lp  to  enforce. The 
l ia b i l i ty  rem ains as i t  a lw ays was, th a t  is  a 
Personal l ia b i l i t y  in  t o r t  fo r  u n liq u id a te d  
damages, and n o th in g  is p ro v id ed  w h ich  
assim ilates i t  to  a spec ia lty  de b t ta k in g  p r io r ity  
°ve r o th e r s im ila r c la im s, o r gives the  board  an y  
security  ove r an y  fu n d  w ith in  the  ju r is d ic tio n  
° f  an y  cou rt, w h ich  i t  can charge o r b in d  o r 
release. T h is  r ig h t  to  de ta in  is n o t equ iva le n t 
h* an arrest, and  is n o t a proceeding in  rem. 
"he m oney in  the  board ’s hands is n o t eq u iva 
len t to  m oney pa id  in to  c o u rt. I f  the  board  
c°n tin u e d  to  de ta in  the  vessel a fte r  th e  am oun t 
cla in ied  had  been deposited o r pa id , th e  ow ner’s 
rem edy w o u ld  be an ac tio n  o f de tinue, and 
Would n o t be a n y th in g  in  the  na tu re  o f a 
redem ption  ac tion .

. Consider, on the  o th e r hand , w h a t a l im ita 
ro n  o f l ia b i l i t y  ac tio n  is. I f  the  shipowners 
do n o t choose to  b r in g  i t ,  no one can compel 
1-hem to  do so. I f  th e y  choose to  a d m it and 
Pay the  barge-owners’ c la im s, th e  board  
cannot p re ven t i t ,  and, since 1900, i f  th e y  choose 
0 b rin g  an ac tio n  fo r  l im ita t io n  o f l ia b i l i t y  and 
o m ake the  board  a de fendan t as th e y  d id , 

f  'ere is n o th in g , as fa r  as I  can see, to  p re ven t 
y  c ithe r. O f course the  board  m ay  go on 
de ta in ing  th e  ship, b u t, i f  the  shipowners 
drought the  SI. a to n  in to  c o u rt in  the  lim ita t io n  
action and declined to  take  an y  step to  release 
he ship, th e y  w o u ld  be e n tit le d  to  th e ir  decree 
° r  lim ita t io n .  The board  cou ld o n ly  c la im  

U n liqu idated damages in  the  lim ita t io n  action , 
and, on g e ttin g  a decree fo r  its  ra teab le  share o f

the  fu n d  in  c o u rt, cou ld , as i t  seems to  me, have 
no fu r th e r  r ig h t  unde r sect. 94 to  d e ta in  the  
sh ip , fo r , in  te rm s o f  th a t  section, the  r ig h t  is 
o n ly  to  de ta in  u n t i l  such damage sha ll have 
been p a id  fo r , and p a id  the  board  w o u ld  have 
been to  the  e x te n t now  a llow ed b y  law .

In  The Veritas  (9 A sp. M ar. L a w  Cas. 237 ; 
85 L .  T . R ep. 136 ; (1901) P . 304) Barnes, J , 
makes some observations w h ich  seem to  me to  
su p p o rt the  v ie w  o f sect. 94 take n  above. The 
V eritas  ( lik e  th e  Countess) had done damage to  
the  dock com pany’s la n d in g  stage, and herse lf 
became a w reck. U n de r sect. 94 th e  board 
cou ld  de ta in , and unde r sect. 11 o f its  A c t  o f 
1874 (37 &  38 V ie t. c. x x x .) ,  as am ended by  
sect. 29 o f its  A c t  o f  1889 (52 &  53 V ie t, c x l.) , 
cou ld  rem ove an d  sell her, and d id  so, rece iv ing  
the  proceeds. O th e r pa rties  also c la im ed. 
“  I t  is to  be observed ”  says th e  learned judge  
(85 L .  T . R ep., a t p . 138 ; (1901) P ., a t  p. 308) : 
“  th a t  in  selling unde r its  s ta tu to ry  powers th e  
board  do n o t ex tin gu ish  th e  c la im an ts ’ c la im s 
a lto ge th e r aga inst th e  proceeds, b u t  h o ld  the  
same, sub ject to  such r ig h ts  as cou ld  be enforced 
aga inst the  res . . . and, a lth ou gh  th e y
had an o p tio n  to  de ta in  the  w reck  u n t i l  th e ir  
damage was p a id  o r a deposit made fo r  the  same, 
th a t  appears to  be o n ly  an a d d itio n a l r ig h t,  
. . The learned judge  th e n  d e a lt w ith  the
question  o f p r io r it ie s , and, a lth ou gh  he po in te d  
o u t th a t  the  board  had a m a ritim e  lien  fo r  th e  
dam age, i t  is no ticeable th a t  he nowhere 
suggests th a t,  in  respect o f the  r ig h t  to  de ta in  
un de r sect. 94, i t  an y  possessory lien  a t  a ll, o r  
th a t,  i f  i t  had, such a lien  cou ld  have ava iled  i t  
in  a n y  question  o f  p r io r it ie s  beyond w h a t m ig h t 
be recoverable b y  ac tion , i f  no p r io r ity  were 
in vo lve d .

I t  was argued, w ith o u t de fin ing  th e  te rm , 
th a t  the  m oney in  c o u rt is  “  su b s titu te d  fo r  ”  
o r  “  represents ”  the  ship, b u t in  w h a t sense ? 
A  sum  b ro u g h t in to  c o u rt in  a l im ita t io n  o f  
l ia b i l i t y  ac tion  does n o t “  represent ”  th e  vessel; 
i t  m ay , and in  th is  case w ou ld , represent a g re a t 
deal less th a n  the  vessel. I t  represents, and is , 
th e  aggregate l ia b i l i t y  o f th e  shipowners to  a ii 
the  pa rties  w hom  th e y  have in ju re d . In  the  
present case, w h a t was b ro u g h t in to  c o u rt 
under the  o rder o f the  C ourt o f A ppea l in  the  
de tinue ac tio n  was n o t b ro u g h t in  unde r the  
term s o f sect. 94, w h ich  o n ly  p ro v id e  fo r  deposit 
in  the  dock boa rd ’s hands. The o rder was, in  
p a r t  a t least, a consent order, and, i f  the re  was 
ju r is d ic tio n  to  m ake i t ,  a t  a n y  ra te  i t  does n o t 
b ind  strangers to  th a t  ac tion , n o r can an o rd e r 
to  c re d it i t  to  the  lim ita t io n  ac tio n  be m ade, so 
as to  l im i t  the  r ig h ts  o f persons w ho c la im  
in  th e  l im ita t io n  ac tio n  o n ly . In  t r u th ,  th is  
p o in t does n o t he lp  th e  appe llan ts , unless the  
m oney b ro u g h t in to  co u rt in  the  de tinue  a c tio n , 
to  w h ich  the  barge-owners were n o t pa rties , is, 
as the  appe llan ts aver, to  be deemed a t the  same 
tim e  to  be in  c o u rt in  the  lim ita t io n  ac tio n , to  
w h ich  th e y  are pa rties, and also to  be the  
deposit p ro v id ed  fo r  b y  sect. 94, w h ich  has to  be 
p a id  to  the  board  and n o t in to  an y  c o u rt. E ven  
so, i t  does n o t a v a il, unless, fu r th e r , sect. 94 
enlarges the  boa rd ’ s cause o f ac tio n , e ith e r b y
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cha rgn ig  the  m oney and m a k in g  i t  th e  bo a rd ’ s 
ow n m oney b y  w a y  o f  secu rity , o r b y  g iv in g  
the  board  a r ig h t  to  have i t  app lied  to  sa tis fy  
its  cause o f  ac tion , as lim ite d  b y  the  A c t  o f  
1900, s. 1. The section occurs in  a priva.te 
A c t, and is n o t to  be extended in  fa v o u r 
o f the  p rom oters  o f  th e  A c t  b y  a n y  im 
p lic a tio n  beyond w h a t i t  says. I t  was 
enacted a t  a t im e  w hen a ha rbo u r a u th o r ity  
as a c la im a n t fo r  damage done to  dock s tru c 
tu res, had  no connection  w ith  su its  fo r  l im ita 
t io n  o f l ia b i l i t y ,  and  n a tu ra lly  its  te rm s g ive  a 
ha rbo u r a u th o r ity  no r ig h t  in  o r charge on the  
m oney pa id  in to  c o u rt in  such suits. N e ith e r 
does th e  A c t  o f  1900. T h a t sum  is in  p r in c ip le  
a sum  to  be d is tr ib u te d  am ong a ll pa rties  
in ju re d . A  p a r ty ,  w ho c la im s a r ig h t  to  have i t  
handed ove r to  h im se lf instead, m u s t f in d  c lear 
words in  some s ta tu te  to  th a t  e ffect, fo r  the  
w hole m a tte r o rig in a te d  in  and is regu la ted  b y  
s ta tu te  ; b u t, so fa r  fro m  th e  m oney deposited 
w ith  the  board  under the  section be ing ava ilab le  
fo r  the  purpose o f enab ling  i t  to  pocke t m ore 
th a n  i t  cou ld  o b ta in  i f  th e  shipowners chose to  
sue fo r  the  lim ita t io n  o f th e ir  l ia b i l i t y ,  I  th in k  
th a t,  under the  section, the re  are cases in  w h ich  
the  board  m ig h t have to  re fun d  p a r t  a t least o f 
th e  deposit, even tho ugh  i t  rece ived no satis
fa c tio n  o f its  c la im  a t a ll.

L e t  me p u t tw o  such cases : Suppose, f irs t, 
th a t  the  sh ip  is be ing nav iga ted  unde r a demise 
cha rte r, so th a t  the  neg ligen t cap ta in  is n o t the  
se rvan t o f th e  shipowners a t a ll. D id  the  
section mean th a t  a ju s tice  o f the  peace cou ld 
m ake an o rder fo r  the  p a ym en t o f damages 
against persons w ho d id  n o t em p loy the  cap ta in  
and  to  w hom  the  m a x im  respondeat superior d id  
n o t a p p ly  ? S ure ly  n o t. A  cha rte re r b y  
demise was n o t an ow ner w ith in  sect. 503—  
H opper N o . 66 (10 Asp. M ar. L a w  Cas. 492 ; 
97 L . T . R ep. 360 ; (1906) P . 34)— u n t il the  
M erchan t S h ipp ing  A c t  1906 (6 E d w . 7,
c. 48), expressly made h im  so (sect. 71) b u t 
n o th in g  has extended sect. 94 o f th e  M ersey 
Docks A c t  1858 in  th is  respect. The a lte rn a tiv e  
rem edy aga inst the  ship can c a rry  the  board  no 
fu r th e r  th a n  a com m on la w  ac tio n , o r an appeal 
to  sum m ary ju r is d ic tio n , w o u ld  take  i t  against a 
de fendant, and, i f  th e  owners deposited th e  
m oney and d ispu ted  the  c la im , th e  board  w ou ld  
in  the  end be com pelled to  re tu rn  the  deposit. 
A ga in , i f  the  owners o f 31/64ths, d issen ting 
fro m  the views o f th e  m anaging ow ner, to o k  the  
necessary steps to  dissociate themselves fro m  a ll 
h is acts, in c lu d in g  the  a p p o in tm e n t o f the  
cap ta in , here again, a lthough  p a r t  owners, 
th e y  w o u ld  n o t be liab le  in  personam  fo r  the  
c a p ta in ’s negligence ; and if ,  to  o b ta in  the  
lib e ra tio n  o f  the  ship w h ich  in  p a r t  belonged to  
them , th e y  were forced to  m ake a deposit, I  
apprehend th a t  th e y  cou ld  o b ta in  a re tu rn  o f 
w h a t th e y  had  deposited under duress, w hethe r 
the  co-owners, w ho had em ployed the  cap ta in  
were so lven t o r no t, and the  board  w o u ld  have to  
be con ten t w ith  execu ting  a n y  ju d g m e n t 
aga inst the  33/64ths. I f  so, the  o n ly  resu lt o f 
de ta in in g  the  ship under the  section, w h ich  has 
to  be a d e ta in ing  o f the  whole ship, since i t  is

in d iv is ib le , beyond o f  course th e  ba rren  sa tis
fa c tio n  o f keep ing her in  dock in d e fin ite ly , is to  
com pel someone to  depos it m oney w h ich  can 
o n ly  be made ava ilab le  to  th e  e x te n t to  w h ich  
a r ig h t  o f recovery can be established in  an 
ac tio n .

I  th in k  th a t  th e  n e t re su lt is th is . D o w n  to  
1900, so fa r  as such a case as th is  is concerned, 
the  la w  stood as i t  d id  in  1858, and the M erchan t 
S h ipp ing  A cts  had n o th in g  to  do w ith  i t .  The 
A c t  o f 1900 extended to  th is  case b o th  the  l im it  
o f the  shipowners’ l ia b i l i t y  and the  m ach inery  
o f the  lim ita t io n  o f l ia b i l i t y  ac tio n . T h a t A c t 
has been ca lled  a p a rlia m e n ta ry  barga in , b u t we 
are n o t concerned w ith  th a t  ; we are constru ing  
a p u b lic  general s ta tu te , n o t a co n tra c t in te r 
partes, and th is  a t least is clear, th a t  we cannot 
assume an unexpressed in te n tio n  o f the  Leg is la 
tu re  to  compensate the  dock com pany fo r  losing 
its  r ig h t  to  fu l l  damages against th e  shipowner 
w ho is v ic a rio u s ly  to  b lam e, b y  a llow in g  i t  to  
take  aw ay a ltoge the r an y  re lie f to  the  o the r 
shipowners, w ho are n o t to  blam e a t a ll. W hen 
a s ta tu te  means to  rob  P e te r to  p a y  P au l i t  
m us t say so.

The boa rd  continues to  en joy  its  special 
remedies unde r sect. 94, b u t w h a t do th e y  now 
am o un t to  ? I t  seems p la in  th a t  n o th in g  more 
can be g o t th ro u g h  sum m ary proceedings before 
a ju s tice  th a n  the  dock board  is e n tit le d  to  get 
in  ac tu a l contem poraneous l im ita t io n  proceed
ings, and  the  po lice c o u rt proceedings m ust 
the re fo re  be stayed. W h a t m ore is to  be go t in  
the  a lte rn a tiv e  event ? B y  co n tin u in g  to  de ta in  
the  ship, the  board m ay  have some secu rity  
fo r  th e  sa tis fac tion  o f the  am oun t ad judged to  i t  
in  the  lim ita t io n  ac tion , b u t the  m a tte r is 
p u re ly  academ ic, fo r  the  m oney its e lf  1S 
ex hypothesi unde r the  hand  o f the  c o u rt. R> 
b u t  o n ly  i f ,  the  shipowner forgets to  g ive  notice 
o f d ispu te , the re  m ay seem to  be some chance 
o f the  boa rd ’s being b e tte r o ff th a n  the  barge- 
owners are, fo r  then , under sect. 94, i t  m ig h t 
w a it  seven days and th e re a fte r proceed to  spend 
the  deposit in  rep a irin g  the  damage in  fun- 
H o w  m a tte rs  w ou ld  the n  s tand i t  is no t 
necessary to  decide beyond saying th is , th a t  I  
canno t see how  in  th a t  even t the  barge-owners, 
who are strangers to  the  w hole m a tte r, could 
suddenly be worse o ff in  the  l im ita t io n  action 
th a n  th e y  were before. I  should have th o u g h t 
th a t,  ha v in g  placed themselves in  th a t  position , 
the  shipowners m ust e ith e r f in d  some w ay o* 
recovering the  ap p ro p ria te  p a r t o f th e ir  deposit 
fro m  the  board  as m oney pa id  under a m istake 
o f fa c t, o r otherw ise, o r else lose i t ,  fo r  the 
M erchan t S h ipp ing A c t  1900 does n o t l im i t  then- 
l ia b i l i t y  fo r  th e ir  own de fau lts  in  procedure , 
b u t,  be th a t  as i t  m ay, the  event, im probable 
in  its e lf, is q u ite  outside o f the  lim ita t io n  °  
l ia b i l i t y  s u it, in  w h ich  the  shipowners have t  
m ake ava ilab le  fo r  the  c o u rt’s o rder SI. a ton , 
w ha teve r m ay  have become o f the  sh ip , i f  they  
are to  get a chance o f  l im ita t io n  a t a ll.

On sect. 504 o f the  A c t  o f 1894, I  th in k  tha  
J u liu s  v . O xford  ( B ishop ) (42 L . T . R ep. 54® > 

i 5 A pp . Cas. 214) is ra th e r beside the  p o in t. T n e 
I section doubtless empowers the  c o u rt and tn
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judge  “  m ay  ”  exercise th a t  power, b u t he m ust 
do so when d u ly  in voke d , and  he m us t do so 
accord ing to  la w . I f  the  board  has a lega l 
r ig h t  to  be satisfied in  p r io r ity  to  the  barge- 
owners, the  c o u rt m ay  n o t sa tis fy  the  barge- 
owners in  de rogation  o f th a t  r ig h t  ; i f  the  board 
has n o t th a t  legal r ig h t, “  ra te a b ly  ”  can o n ly  
mean p a r i passu. The whole question  is 
w hethe r the  board  has th a t  r ig h t.  The c o u rt 
“  m ay  ”  d is tr ib u te  am ong a ll ; th e  board  has 
to  show some r ig h t  in  its e lf  to  say th a t  the  
c o u rt “  m ay  ”  n o t do a n y th in g  except p a y  the  
whole' fu n d  to  the  board  its e lf  w ith o u t any 
d is tr ib u tio n . Sect. 94 is the  sole alleged 
fo u n d a tio n  fo r  i t .  I t  is n o t enough to  say th a t  
the  r ig h t  to  de ta in  rem ains, fo r  the  question  is 
“  to  de ta in  w h a t fo r  ? ”  and I  th in k  th a t  the  
answer is “  to  de ta in  as an a d d itio n a l rem edy 
tow ards en fo rc ing  some legal r ig h t  e x is ting  
independen tly  o f sect. 94 ”  and th a t  r ig h t  is, in  
in  the  events w h ich  have happened, o n ly  a r ig h t  
to  a ra teab le  share. I f  so, th e  appeal in  the  
l im ita t io n  ac tio n  fa ils .

As to  th e  de tinue  ac tio n , I  th in k  th a t  the  
shipowners have done m uch to  confuse th is  
l i t ig a t io n  b y  b r in g in g  i t  a t  a ll, so fa r  as the  
co llis ion  is concerned, since the  issue cou ld 
e q ua lly  w e ll have been raised b y  appealing 
fro m  the  o rder o f H i l l ,  J . in  th e  lim ita t io n  
ac tio n . As, however, th e  M erchan t S h ipp ing 
A c t 1894 c le a rly  means th a t  the  shipowners 
are lia b le  fo r  an a m o un t o f  81. a to n  o n ly , the  
question in  the  de tinue  ac tio n  can o n ly  be one 
o f costs, and I  need say no m ore. I  th in k  th a t  
th is  appeal fa ils  also.

L o rd  Phillimore.—T h is  is a d if f ic u lt  case ; 
b u t upon re fle c tion  I  conclude th a t  i t  m ay  be 
de te rm ined  b y  th e  s ta tem en t o f th ree  p roposi
tions.

(1) The r ig h t  o f the  M ersey Docks and 
H a rb o u r B oa rd  was to  h o ld  the  ship as secu rity  
fo r  the  a m o un t o f th e ir  la w fu l c la im  in  respect 
o f  damage done to  th e ir  dock. W h a t th a t  
a m o u n t m ig h t be w o u ld , in  o rd in a ry  cases o f 
d ispu te , be de term ined in  an ac tio n  between the  
Parties. The sh ipow ner m ig h t tender w h a t he 
deemed a su ffic ien t sum , and, i f  i t  were refused, 
b r in g  an ac tio n  o f de tinue, o r the  board  m ig h t 
sue the  sh ipow ner upon his l ia b i l i t y  a t  com m on 
law , in  w h ich  case the  am o un t recovered w ou ld  
have no re la tio n  to  the  va lue o f the  sh ip  
deta ined ; i t  w o u ld  n e ith e r be d im in ished  no r 
enhanced b y  an y  such considera tion . To 
repeat, the  board  to o k  the  sh ip  n o t as a step in  
Proceedings fo r  de te rm in ing  th e ir  la w fu l c la im , 
b u t as secu rity  fo r  th e ir  c la im  when la w fu lly  
de term ined. A n d  secu rity  in  its e lf  is n o t 
P r io r ity .

(2) The case before the  House is n o t the  
o rd in a ry  case. The r ig h t  to  l im it  l ia b i l i t y  
g iven b y  the  A c t  o f 1900 (63 &  64 V ie t. c. 32) 
comes in , and i t  is  agreed th a t  the  e x te n t o f the  
l ia b i l i t y  o f the  sh ipow ner to  a ll persons, in c lu d - 
ln g the  board , w ho were in ju re d  b y  the  neg ligent 
ac t o f h is se rvan t, is, inasm uch as the re  was no 
Personal fa u lt  o r p r iv i t y ,  l im ite d  to  a sum  to  
equa l to  HI. pe r to n  o f the  sh ip ’s reg istered 
tonnage w ith o u t deduc tion  on accoun t o f engine
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room — th a t is, to  4468/. odd. T h a t is the  
measure o f th e  l ia b i l i t y  o f the  shipow ner to  
everyone, and in to  th is  question  again the  value 
o f th e  sh ip  de ta ined does n o t en ter e ith e r by  
w ay o f d im in u tio n  o r enhancement.

N ow , the  shipowner, ha v in g  th is  concession o f 
a red uc tio n  o f l ia b i l i t y  made to  h im  b y  s ta tu te , 
is n o t g iven i t  in  nam e o n ly . The la w  gives, 
and m us t g ive  h im , the  means o f a va iling  
h im se lf o f  i t .  I f  the re  is o n ly  one c la im a n t, i t  
w i l l  suffice fo r  the  sh ipow ner to  pa y  in to  c o u rt 
the  s ta tu to ry  sum  w ith  a plea asserting th a t 
here was no ac tu a l fa u lt  o r p r iv i t y  on his p a rt. 

B u t  i f  the re  are m ore c la im an ts  th a n  one, how  
is he to  proceed ? H e canno t p a y  the  f irs t  m an 
in  fu ll ,  and plead th a t  pa ym en t in  ba r to  the  
n e x t comer. Such an idea has never even been 
suggested since lim ita t io n  was enacted b y  
53 Geo. 3, c. 159. H e  cou ld  n o t safe ly pa y  the 
f irs t  w h a t he esteemed to  be h is p ro  ra ta  share, 
fo r  he m ig h t n o t kno w  a t the  tim e  how  m any 
c la im an ts  were to  fo llo w , n o r m ig h t he know  
la te r c la im an ts  m ig h t n o t successfully contend 
th a t  the  f irs t  c la im a n t had exaggerated the  
sum  due to  h im , o r, indeed, had  n o th in g  due 
to  h im . H e  w o u ld  be bound to  in s titu te  some 
fo rm  o f procedure in  the  na tu re  o f in te rp leader 
b y  w h ich  a ll c la im an ts  to  a fu n d  w h ich  he 
placed in  medio w ou ld  establish th e ir  cla im s and 
the  am ounts severa lly  due. I f  sect. 504 o f the 
M erchan t S h ipp ing  A c t  1894 (57 &  58 V ie t, 
c. 60), and the  corresponding section in  earlie r 
A c ts , had n o t ex is ted, the  courts  w o u ld  have 
been ob liged to  in v e n t some fo rm  o f procedure 
fo r  the  same purpose. I  do n o t, there fore, 
th in k  th a t  i t  m uch m a tte rs  w he the r the  A c t 
o f 1900 incorporates sect. 504 o f the  A c t  o f 1894, 
o r n o t. I f  i t  does n o t, the re  m us t s t i l l  be, by  
the  reason o f the  th in g , an analogous procedure. 
The inconvenience w h ich  w ou ld  otherw ise arise 
w o u ld  a m o un t to  a den ia l o f ju s tice . Take the 
present case, and m ere ly  m o d ify  i t  b y  assuming 
th a t  the  a m o un t o f damage done to  the  dock 
was in  d ispu te , and th a t  the  barge-owners con
tended th a t  i t  was m uch less th a n  4468/. The 
shipow ner could n o t safe ly p a y  the  board  the  
sum  cla im ed, arid  as the  board  cou ld n o t be 
expected to  release the  ship unless th e ir  c la im , 
so fa r  as i t  cou ld be la w fu lly  enforced, was pa id , 
the  sh ipow ner w o u ld  have to  ge t the  c la im  
assessed in  the  presence o f the  barge-owners, 
th a t  is, in  some fo rm  o f li t ig a t io n  to  w h ich  the 
barge-owners as w e ll as the  board were parties, 
and where the  barge-owners cou ld  b rin g  fo rw a rd  
th e ir  ob jections, th e y  be ing th e  o n ly  parties 
in te rested in  ha v in g  th e  c la im  o f the  board 
la w fu lly  de term ined.

The shipowner m ust, fo r  h is le g itim a te  p ro 
te c tio n , b rin g  proceedings fo r  lim ita t io n ,  and he 
is there fore e n tit le d  to  b rin g  them . Proceed
ings o f th is  na tu re  are the  o n ly  proceedings by  
w h ich  he and the  barge-owners can get jus tice . 
I  should h o ld  th is  independently  o f the  language 
o f  the  s ta tu te  o f 1900, b u t I  th in k  i t  w o u ld  be 
safe to  say th a t  the  w o rd  “  l im ita t io n  ”  in  
sect. 1 o f th a t  A c t  means, o r includes, the  p ro 
cess o f l im it in g ,  th a t  is, the  process o f ascerta in
in g  and w o rk in g  o u t the  sh ipow ner’s defence

A l
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o f l im ite d  l ia b i l i t y .  I f  th is  be so, th e  second 
p ro po s ition  is established. The sh ipow ner has 
a r ig h t,  w h ich  he w i l l  exercise, o f in s t itu t in g  
proceedings to  l im it  h is l ia b i l i t y ,  and to  these 
proceedings he m ay, and fo r  h is ow n sake m ust, 
m ake pa rties  a ll c la im an ts , in c lu d in g  the  board . 
As counsel fo r  th e  respondent shipowners p u t 
i t  in  h is sho rt and ab le a rgum en t, the  am o un t 
fo r  w h ich  the  secu rity  take n  b y  th e  board  is to  
s tand m us t be de term ined in  the  lim ita t io n  
ac tio n , and in  th a t  ac tio n  th e  board  m ust 
p u t  fo rw a rd  its  c la im  and have its  va lue 
determ ined.

(3) The th ir d  stage in  the  a rgum en t is n o t 
d iff ic u lt .  A m ongst the  various c la im an ts  the  
am o un t is to  be d is tr ib u te d  “  ra te a b ly ,”  T h is  
is language n o t used fo r  th e  f irs t  t im e . I t  
appears in  the  M erchan t S h ipp ing  A c t  1854 
(17 &  18 V ie t. c. 104)— i f  n o t ea rlie r— and has 
u n ifo rm ly  received the  same con s tru c tion , and 
th e  Leg is la tu re , in  passing the  A cts  o f 1854 and 
1900, m us t be take n  to  have had know ledge 
o f Leycester v . Logan  (3 K .  &  J . 446), 
o f The C rathie  (8 A sp. M a r. L a w  Cas. 256 ; 
76 L .  T . R ep. 534 ; (1897) P . 178, and 
o f the  o th e r cases c ited  in  a rgum ent, w h ich  show 
th a t  n e ith e r p r io r ity  o f s u it and ju d g m e n t—  
a lth ou gh  th is  p r io r ity  in  the  o rd in a ry  case o f 
several actions in  rem, where the  res is de fic ien t 
should, b y  th e  A d m ira lty  ru le , g ive  preference 
to  the  p r io r  petens— no r m a ritim e  lien , n o r 
pa ym en t under com puls ion o f a fo re ign  c o u rt o f 
ju s tice , no r m is taken  ove r-paym en t, is a llow ed 
to  in te rfe re  in  a n y  w ay w ith  the  m a th e m a tica lly  
ra teab le  d iv is io n  o f th e  fu n d  ; and i f  i t  be said 
th a t  sect. 504 is te c h n ic a lly  inapp licab le , s t i l l  
the  analogous procedure m us t be governed b y  
the  o rd in a ry  ru les o f e q u ity  prac tice  established 
fo r  b a n k ru p tc y  and fo r  th e  a d m in is tra tio n  o f 
the  in so lve n t estates o f dead people, the  w e ll- 
established p rin c ip le  to  w h ich  Y ounger, L .J . ,  
refers in  his ju d g m e n t— E q u a lity  is e q u ity .

Then i t  is said, W h a t advantage does the  
board  ga in  fro m  its  s ta tu to ry  r ig h t  to  seize and 
h o ld  ? I f  b y  th is  be m eant, W h a t advantage 
does i t  ga in  over o th e r c la im an ts  ? the  answer is 
None. W h y  should i t  ? The se cu rity  is n o t 
g iven  to  i t  in  o rder to  assure p r io r ity .  I t  is 
g iven  to  p re ve n t the  sh ip  sa iling  aw ay w ith o u t 
pa y in g  w h a t is due fro m  the  shipowner. There 
is no in d ic a tio n  in  the  boa rd ’ s A c t  o f com peting  
c la im s o r co m p e titio n  com ing under considera
t io n  a t a ll. The advantage w h ich  th e  board  
has ga ined is th a t  the  pa ym en t b y  the  shipow ner 
o f a ll th a t  he can be made to  pa y  is assured. 
The bene fit in  the  p a r tic u la r  case is l im ite d  to  a 
quo ta  ; b u t w ith o u t the  secu rity , the re  m ig h t 
have been no quota.

In  m y  ju d g m e n t these appeals fa il.

A ppeals allowed.

S olic ito rs  fo r  the  appe llan ts, Rawle, John 
stone, and Co., fo r  W . C. Thorne, L ive rp o o l.

S o lic ito rs fo r  the  respondent barge-owners, 
Thomas Cooper and Co., fo r  H i l l ,  D ick inson, 
and Co.

S olic ito rs  fo r  the  respondent, owners o f the 
Countess, Charles L ightbound  and Co.

Feb. 26 and M a rch  22, 1923.
(Before Lo rds  Cave, L .C ., Shaw, Sumneb, 

Parmoor, and Wrenbury.) 
Adelaide Steamship Company v . The King.(a)
O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  

E N G L A N D .

Insurance— Charter-party— R equisitioned sh ip—  
W ar r is k  or m arine r is k — “  Consequences o f 
hostilities or w a rlike  operations ” — Use o f 
ship as ambulance transport— C o llis ion—  
Negligence.

I n  1916 the steamship W . was taken over by the 
A d m ira lty  fo r  use as a hospita l sh ip  upon the 
terms o f charter-party T . 99, the A d m ira lty  
accepting l ia b i l ity  fo r  a l l w a r risks , in c lud in g  
“  a ll consequences o f hostilities o r w arlike  
operations,”  w hile the owners undertook the 
m aritim e risks. The W . was used as an 
ambulance transport, and was armed w ith  a gun, 
and had on board a few  R oya l N a vy  men to 
work it .  H e r master was instructed that i f  he 
were attacked by a subm arine and saw an 
oppo rtun ity  o f ram m ing it ,  he should do so. 
W hile  ca rry ing  wounded men w ith  doctors and  
nurses fro m  Havre to Southampton, and being 
navigated w ithou t lights on a dark and hazy 
night, and proceeding at f u l l  speed by the orders 
o f the A d m ira lty , the W . collided w ith  another 
ship and was damaged. The W . was fo u n d  to 
be alone to blame fo r  the collis ion, which was due 
to the negligence o f those in  charge o f her. 

H eld, that the W . was engaged in  a w a rlike  
operation at the tim e o f the collis ion. 

P en insu la r and O rien ta l B ranch  Service v. 
Com m onw ealth  S h ipp ing R epresenta tive  (16 
A sp . M a r .  La w  Cas. 33 ; 128 L . T . Rep. 
546 ; (1923) A . C. 191) followed.

A nd , fu rth e r, that the dom inant and effective cause 
o f the loss was the operation in  which the W . 
was engaged and, whether i t  was s k il fu lly  or 
u n s k ilfu lly  conducted, the l ia b il ity  therefor 
attached to the Crown under the terms o f the 
charter-party.

Decision o f the Court o f A ppea l (reported 16 
A sp . M a r .  La w  Cas. 57 ; 128 L . T . Rep- 
258 ; (1923) 1 K .  B . 59) affirmed.

Appeal fro m  the  decision o f  the  C o u rt o f  
A ppea l (reported  16 Asp. M ar. L a w  Cas. 57 ; 
128 L .  T . R ep. 258 ; (1923) 1 K .  B . 59) 
on a p e tit io n  o f r ig h t.  The supp lian ts  
were an A u s tra lia n  steamship com pany o f 
M elbourne. In  A ug . 1915 the  W arilda , 
be longing to  the  supp lian ts, was requ is itioned  
b y  the  A u s tra lia n  G overnm ent fo r  use as a 
tra n s p o rt fo r  b ring ing  A u s tra lia n  troops to  
E ng land . In  J u ly  1916 she was taken  over by 
the  B r it is h  A d m ira lty  fo r  use as a m il ita ry  
h o sp ita l sh ip  upon the  te rm s o f the  charte r- 
p a r ty  T . 99, w h ich  p rov ided  th a t  the  A d m ira lty  
should accept l ia b i l i t y  fo r  a ll w a r risks , in c lu d 
in g  “  a ll consequences o f h o s tilit ie s  o r w a rlike  
opera tions ”  w h ile  the  supp lian ts  con tinued  to  
be liab le  fo r  the  m arine risks . She was de
scribed as an “  am bulance tra n s p o rt to  be

(a ) R ep o rte d  b y  E d w a k d  J . M . Ch a p l in , E sq ., B a r r u to i-  
at-L&w.



ASPINALL’S M ARITIM E LAW  CASES. 179

H. o f  L.j

trea ted  as a tro o p  tra n s p o rt.”  She was arm ed 
w ith  one 12-pounder gun placed a f t  and had 
in s tru c tion s  to  ram  an y  subm arine sighted. 
On the  24 th  M arch  1918 the  W a rild a  was 
ca rry in g  wounded men fro m  H a v re  to  Sou th
am pton  when, ab ou t 4 a.m ., she came in to  
co llis ion  w ith  ano the r vessel, the  Petingaudet, 
and b o th  vessels suffered considerable damage. 
The n ig h t was d a rk  and hazy  and the  sea 
sm ooth . B y  o rder o f th e  A d m ira lty  the  
W arilda  was be ing nav iga ted  a t f u l l  speed 
w ith o u t an y  lig h ts  showing, and the  Petingaudet 
was be ing nav iga ted  w ith o u t m asthead lig h ts . 
The owners o f the  Petingaudet b ro u g h t an 
A d m ira lty  ac tio n  against th e  supp lian ts, and in  
th a t  ac tio n  i t  was he ld th a t  the  W a rild a  was 
g u ilty  o f negligence and  th a t  she alone was to  
blam e fo r  the  co llis ion , and the  supp lian ts  were 
made liab le  fo r  the  damages to  the  Petingaudet. 
The supp lian ts  c la im ed a large sum fo r  the  
damage sustained b y  the  W arilda  on the  ground 
th a t th e ir  vessel was in ju re d  in  consequence o f 
W arlike opera tions, and th a t  the  A d m ira lty  had 
undertaken th is  r is k  ; the  Crown in  th e ir  plea 
asserted th a t  the  co llis ion  was due to  the  
negligent n a v ig a tio n  o f  th e  W arilda  and was 
the resu lt o f  a m a ritim e  risk .

The C ourt o f  A ppea l he ld , revers ing the  
decision o f M cCardie , J . (1) th a t  th e  W arilda  
was engaged in  a w a rlik e  opera tion  a t the  tim e  
o f the  co llis ion  ; and (2) th a t  in  the  c ircu m 
stances the  negligence o f those in  charge o f the 
W arilda  was im m a te ria l, and the  A d m ira lty  
were liab le .

The Crown appealed.
Raeburn, K .C . and Balloch  (S ir Ernest 

Pollock, K .C . w ith  them ) fo r  the  appe llan t.
M a c K in n o n , K .C ., D un lop , K .C ., and Dum as  

fo r the  respondents.
The fo llo w in g  cases were re ferred to  :

P en insu la r and O rienta l B ranch Service v . 
Commonwealth S h ipp ing  Representative, 
16 A sp . M ar. L a w  Cas. 33 ; 128 L .  T . 
R ep. 546 ; (1923) A . C. 191 ;

Attorney-General v . A rd  Coasters L im ite d ; 
L iverpoo l and London W ar R isks Asso- 
c ia tion  L im ite d  v . M a rin e  Underwriters  
o f Steamship R ichard  de La rrina ga , 15 
Asp. M a r. L a w  Cas. 353 ; 125 L .  T . Rep. 
548 ; (1921) 2 A . C. 141 ;

B r ita in  Steamship Company v . The K in g ; 
Green v . B rit is h  In d ia  Steam N aviga tion  
Company L im ite d ; B r it is h  In d ia  Steam 
N aviga tion  Company L im ite d  v . Liverpool 
and London W ar R isks Insurance Associa
tion  L im ite d ;  The M a tia n a , 15 A sp. M ar. 
L a w  Cas. 58 ; 121 L .  T . R ep. 55 3 ; 
(1919) 2 K .  B . 670 ; a ffirm ed 15 Asp. 
M ar. L a w  Cas. 58 ; 123 L .  T . R ep. 721 ; 
(1921) A . C. 99 ;

B r it is h  and Fore ign Steamship Company v . 
The K in g ;  The St. Oswald, 14 Asp. 
M ar. L a w  Cas. 2 7 0 ; 118 L .  T . R ep. 
640 ; (1918) 2 K .  B . 879 ;

Charente Steamship Com pany L im ite d  v . 
Director o f T ransports  38 T im es L . Rep. 
434 ;

[H. or L.

Ion ides  v . The Universa l M a rin e  Insurance  
Company, 8 L .  T . R ep. 705 ; 14 C. B .
N . S. 259 ;

Thompson v . H opper, E l.  B l.  &  E l. 1038 ;
T rin d e r Anderson and Co. v . Thames and  

M ersey M a rin e  Insurance C om pany; 
Same v . N orth  Queensland Insurance  
C om pany; Same v . Weston, Crocker, 
and Co., 8 Asp. M a r. L a w  Cas. 378 ; 
78 L .  T . R ep. 485 ; (1898) 2 Q. B . 
114 ;

I n u i  Gomei K a isha  v . Bernardo A tto lico , 
L lo y d ’s L is t  R ep., Feb. 10, 1919 ;

Owners o f Steamship Larchgrove v . The 
K in g ,  36 T im es L . R ep. 108 ;

B usk  v . Royal Exchange Assurance Com
pany, 2 B . &  A id . 73.

T h e ir Lo rdsh ips  to o k  t im e  to  consider th e ir  
ju d g m e n t.

L o rd  Cave, L .C .— I n  th e  m o n th  o f M arch  
1918 th e  steam ship W a rild a  was under re q u i
s it io n  b y  th e  A d m ira lty  on th e  te rm s o f the  
w e ll-kn ow n  fo rm  o f c h a rte r-p a rty  ca lled “  T . 
99.”  She was being used as an am bulance 
tra n s p o rt fo r  th e  conveyance o f wounded com 
ba tan ts  fro m  France to  th is  co u n try . She was 
pa in te d  grey and arm ed fo r  defence against 
enem y subm arines ; and she had in s tru c tion s  to  
sail a t n ig h t and w ith o u t lig h ts  and a t the  
m a x im u m  speed com patib le  w ith  safe n a v i
ga tion . On th e  n ig h t o f the  2 3 rd -2 4 th  M arch, 
the  W a rild a  was c a rry in g  ab ou t 600 wounded 
men, w ith  the  usual m ed ica l and nu rs ing  sta ff, 
fro m  H a v re  to  S ou tham pton  ; and a t abou t 
fo u r  o ’c lock in  the  m orn ing  o f th e  24 th , when 
she was proceeding a t ab ou t fifte e n  kno ts  and 
w ith o u t lig h ts , she came in to  co llis ion  o ff St. 
K a th e rin e ’s H ead w ith  the  steam ship P e tin 
gaudet, w h ich  was c a rry in g  a cargo o f coke from  
Shields to  R oche fo rt, w ith  the  re su lt th a t  serious 
damage was caused to  b o th  vessels. The 
owners o f the  Petingaudet ha v in g  b ro u g h t an 
a c tio n  fo r  damage caused to  her b y  the  
co llis ion , i t  was he ld  th a t  the  co llis ion  was due 
to  th e  negligence o f the  m aster o f th e  W arilda  
in  n o t g iv in g  F a y  o r s lackening speed, and 
ju d g m e n t was g iven  fo r  th e  owners o f the  
P etingaudet; and th is  decision was affirm ed 
b y  the  C ourt o f A ppea l and b y  th is  House.

The question o f insurance l ia b i l i t y  th e n  arose. 
The c h a rte r-p a rty  T . 99 con ta ined th e  w e ll- 
kno w n  clauses 18 and 19, clause 18 p ro v id in g  
th a t  th e  A d m ira lty  should n o t be lia b le  fo r 
in ju r y  b y  co llis ion  o r o th e r cause a ris ing  as a 
sea ris k , and clause 19 p ro v id in g  ( in  effect) th a t  
the  A d m ira lty  should be liab le  fo r  th e  risks o f 
w a r in c lu d in g  “  a l l consequences o f hostile  o r 
w a rlik e  opera tions ”  ; and th e  owners o f the  
W a rild a  presented a p e t it io n  o f r ig h t,  a lleg ing 
th a t  th e  co llis ion  was a consequence o f ho s tilit ie s  
o r w a rlike  opera tions and c la im in g  to  be in 
dem nified  against th e ir  loss. The t r ia l  judge, 
M cCardie, J ., decided in  fa v o u r o f th e  C rown ; 
b u t  h is  decision was reversed b y  the  C ourt o f 
A ppea l (consisting o f Bankes, W a rr in g to n , and 
A tk in ,  L .J J .) ,  w ho declared the  C rbwn liab le  
fo r  such sum  as should be fou nd  due to  the

A d e l a i d e  S t e a m s h i p  C o m p a n y  v . T h e  K i n g .
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supp lian ts  b y  the  C om m ercia l C ourt. T he re 
upon the  present appeal was b ro ug h t.

T w o  questions were argued in  th e  courts 
be low , nam ely, f irs t,  w he the r a t th e  tim e  o f the  
co llis ion  th e  W arilda  was engaged in  a w a rlike  
opera tion , and, secondly, w he the r, i f  so, the  
co llis ion  was a consequence o f th a t  w a rlike  
opera tion  ; and the  case fo r  th e  ap pe lla n t 
raised b o th  questions. B u t  before th e  appeal 
came on fo r  a rgum en t before y o u r Lo rdsh ips, 
th is  House had decided the  case o f The Geelong 
(P en insu la r and O rien ta l B ranch Service v . 
Commonwealth S h ipp ing  Representative, a ffirm ed 
16 Asp. M ar. L a w  Cas. 33 ; 128 L .  T . R ep. 
546 ; (1923) A . C. 19) ; and counsel fo r  the  
a p pe lla n t v e ry  p ro p e rly  a d m itte d  th a t  in  v iew  
o f  th a t  decision and o f th e  reasoning upon 
w h ich  i t  was founded, he could no longer 
contend th a t  th e  W a rild a  was n o t engaged in  
a w a rlik e  opera tion . The f irs t  p o in t the re fo re  
was n o t argued in  th is  House.

The second p o in t was p u t on be ha lf o f  the  
ap pe lla n t in  th is  w ay. I t  was said th a t  the 
w a rlik e  opera tion  o f th e  W a rild a  was n o t the  
p ro x im a te  cause o f the  co llis ion , th a t  th e  neg li
gence o f her m aster was a new fa c to r in te rven ing  
between the  w a rlik e  ope ra tion  and the  co llis ion , 
and th a t  th e  co llis ion  was a consequence o f  th a t  
negligence and n o t o f  th e  w a rlik e  opera tion . 
The C ourt o f A ppea l unan im ous ly  re jected th is  
a rgum ent, and he ld  the  C rown responsible. 
I  agree w ith  th e  v ie w  taken  b y  th e  C ourt 
o f A ppea l. B y  the  te rm s o f the  cha rte r- 
p a r ty , the  Crown is liab le  fo r  “  a ll conse
quences ”  o f ho s tilit ie s  o r w a rlike  operations, 
n o th in g  be ing said abou t th e ir  be ing s k il fu lly  
o r u n s k ilfu lly  conducted. The n a v ig a tio n  o f 
the  W a rild a  in  those w aters a t fu l l  speed w ith 
o u t lig h ts  was c lea rly  a w a rlike  opera tion , 
w h ich  in  its e lf  in v o lv e d  p e ril to  o th e r ships. 
The opera tion  m ay  have been ne g lige n tly  con
ducted so fa r  as the  sa fe ty  o f o th e r vessels was 
concerned, b u t  the  same m ay  be said o f m any 
o th e r w a rlike  opera tions. The negligence o f 
the  m aster m ay  have co n trib u te d  to  th e  loss ; 
b u t  its  d o m in a n t and effective  cause was the  
opera tion  in  w h ich  the  vessel was engaged, and 
th e  l ia b i l i t y  the re fore  attaches. Cases such as 
B usk  v . R oyal Exchange Assurance Company 
(sup.) and T rin d e r Anderson and Co. v . Thames 
and M ersey M a r in e  Insurance Company (sup.) 
m ay  n o t be d ire c tly  in  p o in t ; b u t the  reasoning 
in  those cases affords some analogy to  the  
present, and i t  is n o t favourab le  to  th e  appe llan t.

In  m y  o p in ion  th is  appeal fa ils  and should be 
dismissed w ith  costs, and 1 m ove y o u r L o rd - 
ships acco rd ing ly .

L o rd  Shaw.— The steam ship W a rild a  was in  
the  yea r 1915 requ is itioned  b y  th e  A u s tra lia n  
G overnm en t as a tra n s p o rt fo r  b r in g in g  A us
tra lia n  troops to  E ng land . In  J u ly  1916 she 
was taken  over b y  the  B r it is h  G overnm ent fo r  
use as a m il i ta ry  ho sp ita l sh ip , and she was in  
fa c t so used fo r  some t im e . She was pa in te d  
w h ite , carried lig h ts  and bore a w h ite  flag  w ith  
a red cross, a ll as p rov ided  b y  th e  Geneva Con
ve n tio n  of* 1896 and b y  th e  H ague Conference 
o f  1907. As a resu lt, however, o f  the  conduct

o f  the  Germ an N a va l A u th o rit ie s  in  d isregard
in g  the  s a n c tity  o f h o sp ita l ships, steps were 
rendered necessary in  p a rtic u la r fo r  th e  p ro 
te c tio n  o f vessels in  the  H o s p ita l Service across 
th e  E ng lish  Channel. The W arilda  was ac
co rd in g ly  ta ke n  o ff the  lis t  o f  h o sp ita l ships and 
was th e re a fte r know n  as an am bulance tra n s 
p o r t  and trea te d  in  th e  same m anner as a tro o p  
tra n s p o rt. T h is  was in  accordance w ith  the  
w r it te n  o rder o f  th e  M in is try  o f S h ipp ing . The 
vessel was “  pa in te d  grey w ith  dazzle m ark ings, 
the  R ed Cross flag  ceased to  f ly  and she steamed 
w ith o u t lig h ts . A  12-lb . gun was placed a f t  
and tw o  o r th ree R o y a l N a v a l m en were taken  
on board fo r  th e  purpose o f  e recting  the  gun 
i f  the  need arose.”

I t  appears acco rd ing ly  to  be beyond question 
th a t  the  am bulance tra n s p o rt W a rild a  was p a r t 
o f th e  na va l forces o f the  c o u n try .

On the  2 4 th  M arch  1918 she was proceeding 
in  accordance w ith  na va l orders a t a fu l l  speed 
o f fifte e n  kno ts  w ith o u t lig h ts  fro m  H a v re  to  
S ou tham p ton , c a rry in g  600 w ounded men, 
w ith  the  usual s ta ff o f  doctors and nurses. She 
came in to  co llis ion  w ith  the  steam ship Petin - 
gaudet, w h ich  was also steam ing a t h igh  speed 
w ith  side lig h ts  d im m ed. I t  should fu r th e r  be 
m entioned th a t  b y  th e  na va l orders th e  W arilda  
was d irec ted  to  proceed even in  a fog a t fu l l  
speed. I t  has been ju d ic ia l ly  a ffirm ed th a t  the  
W a rild a  was alone to  b lam e fo r  th e  co llis ion .

The te rm s o f the  re q u is itio n  under th e  cha rte r- 
p a r ty  have been a lready c ited . T he  risks o f 
w a r take n  the reunder b y  th e  A d m ira lty  are 
those w h ich  w ou ld  be excluded fro m  an o rd in a ry  
p o lic y  “  b y  the  fo llo w in g  o r s im ila r, b u t  n o t 
m ore extensive, clauses.”  These clauses w h ich  
are quoted inc lude  th e  words “  and also fro m  
a ll consequences o f h o s tilit ie s  o r w a rlike  
opera tions.”

I  do n o t have any d o u b t th a t  a t th e  t im e  o f 
the  co llis ion  the  W arilda  was sa iling  in  the  
course o f  w a rlik e  opera tions. I t  was argued 
th a t  w h ile  th is  m ig h t be so, y e t th e  co llis ion  
was n o t a consequence o f these opera tions. I  
do n o t th in k  th a t  in  the  state o f th e  A u th o r it ie s  
th is  con ten tio n  can be sustained. I t  was 
a d m itte d  th a t  th e  co llis ion  m u s t be a ttr ib u ta b le  
to  one o f  tw o  th ings , e ith e r to  th e  w a rlik e  
opera tions o r to  a sea r is k , and th e  enum eration  
o f  sea risks even under th e  re q u is itio n  o f the  
c h a rte r-p a rty  no d o u b t includes “  co llis ion  ”
. . . “  o r any o th e r cause a ris ing  as a
sea r is k .”  I t  seems o u t o f th e  question to  in fe r 
fro m  th is  language th a t  a l l collis ions are ex 
necessitate sea risks. A n d , in  sho rt, i t  appears 
to  me th a t  when a sh ip  requ is itioned  b y  the  
N a v a l A u th o r it ie s  and a c tu a lly  engaged in  
w h a t I  have exp la ined to  be a w a rlik e  opera tion  
comes in to  co llis ion  w ith  ano the r vessel under, 
o f  course, th e  exceptiona l cond itions o f  speed, 
lig h ts  doused and such w a rlik e  opera tions, the  
category o f  w a r r is k  canno t be changed in to  
th e  category o f  sea r is k  b y  reason o f th e  neg li
gence o f those engaged in  con du cting  those 
opera tions. The conduct m ay  have been 
fa u lty ,  b u t i t  was a w a rlike  ope ra tion  a lthough  
fa u lt i ly  conducted. F a u lty  n a v ig a tio n  on the
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p a rt o f one sh ip  o r the  o th e r is, o f  course, th e  
de te rm in ing  fa c to r o f re sp o n s ib ility  as between 
the  tw o  ships, b u t, in  m y  op in ion , i t  is n o t a 
le g itim a te  fa c to r fo r  the  o th e r purpose w h ich  
is here a tte m p te d , nam ely , o f co n ve rtin g  a w a r 
r is k  in to  a sea r is k . Once th e  ca tegory o f 
w a rlike  opera tions attaches to  th e  m ovem ents 
o f the  vessel, th a t  category m us t con tinue  to  
a tta ch , a lth ou gh  these m ovem ents had an 
elem ent o f negligence in  th e ir  opera tions.

The appe llan ts ’ cause was p o w e rfu lly  p re 
sented, b u t I  canno t m yse lf see th a t  the  
s h ift in g  o f ca tegory to  w h ich  I  have a lluded  
can be said to  have been accom plished b y  
reason o f th e  negligence o f those in  charge o f 
the  vessel.

L o rd  Sumner.—I n  th is  case the  co n tra c t of 
insurance ( fo r  such th is  clause, N o . 19 o f 
cha rte r T . 99, in  effect is) prov ides th a t  :—  
“  The risks o f w a r, w h ich  are take n  b y  th e  
A d m ira lty  are those risks  w h ich  w o u ld  be ex
c luded fro m  an o rd in a ry  E ng lish  p o lic y  o f 
m arine insurance b y  th e  fo llow ing , o r s im ila r, 
b u t n o t m ore extensive , clause : ‘ . . . w a r
ran ted  free . . . fro m  a ll consequences o f
ho s tilit ie s  o r w a rlike  opera tions. . . ”

The W a rild a  and th e  Petingaudet were 
damaged in  co llis ion , and co llis ion  is a r is k  
inc luded  in  an o rd in a ry  E ng lish  p o lic y  o f 
m arine insurance. A cco rd in g ly , th e  sup p lia n t 
m ust show th a t,  under the  circum stances o f 
th is  case, the  damage w o u ld  be excluded fro m  
the p ro te c tio n  o f such a p o lic y  b y  such words 
as those above quoted . In  effect, the re  is no 
subs tan tia l inaccuracy in  saying th a t  the  
question is, “  W as th is  loss caused d ire c t ly  and 
p ro x im a te ly  b y  a w a rlik e  opera tion  ? ”  and I  
th in k  the re  is no sub s tan tia l d o u b t th a t  the  
answer m u s t be “  Yes.”

The co llis ion  came ab ou t b y  b o th  vessels 
proceeding d u rin g  th e ir  respective voyages on 
courses w h ich  in tersected, and a t tim es and 
speeds w h ich  b ro u g h t th e m  s im u ltaneous ly  to  
the  p o in t o f in te rsection . In  keeping those 
courses th e  Petingaudet was r ig h t  and the 
W arilda  was w rong , b u t, as each vessel in  p ro 
ceeding to  th e  p o in t o f co llis ion  was proceeding 
on her voyage and n e ith e r had abandoned 
e ith e r th e  de s tina tion  o r the  purpose o f her 
voyage, i t  was p a r t  o f the  opera tion , in  w h ich  
each vessel was engaged, to  proceed to  th a t  
p o in t. B y  adm ission the  W arilda 's  opera tion  
was a w a rlik e  ope ra tion  th ro u g h o u t, and as 
was the  whole so were th e  pa rts  , S team ing 
in to  the  Petingaudet was one o f those pa rts , and 
none th e  less so, w h e the r i t  was due to  mere 
m is fo rtune , to  e rro r o f ju d g m e n t, o r to  negligent 
na v ig a tion . H a d  i t  been done w i lfu l ly  the  
case m ig h t be d iffe re n t. There m ig h t, fo r 
exam ple, have been an abandonm ent o f  the  
sh ip ’ s w a rlik e  ope ra tion  a ltoge ther, b u t  i t  is 
unnecessary to  do m ore th a n  save such a case.

Negligence is a q u a lity  o f the  n a v ig a tio n  as 
carried  o u t, when tw o  ships ru n  in to  one 
another, b u t  is n o t a d is tin c t opera tion  in  itse lf. 
W he th e r the  n a v ig a tin g  office r keeps his course, 
when he should have g iven  w ay, o r gives w ay 
When he should have k e p t his course, w h a t

p ro x im a te ly  causes th e  damage is the  fo rc ib le  
im p a c t o f the  tw o  vessels, and i t  has long been 
se ttled  th a t,  unde r an o rd in a ry  p o licy  against 
m arine  risks , an assured can recover fo r  a loss 
b y  co llis ion  n o tw ith s ta n d in g  th a t  the  co llis ion  
was sole ly b ro u g h t abou t b y  the  negligence o f  
his employees, th e  cap ta in  o r crew. I  cannot 
see any v a lid  g round fo r  decid ing otherw ise, 
where the  co llis ion  is p a r t  o f a w a rlike  opera
t io n , b a d ly  conducted on th e  p a r t  o f those in  
charge o f th e  ship, w h ich  is engaged in  such an 
opera tion . A t  any ra te , w ha teve r po ss ib ility  
o f debate m ig h t arise where the  negligence 
consisted in  the  po s itive  com m ission o f  a false 
manoeuvre none can arise where, as here, the  
negligence consisted in  fa il in g  to  g ive w ay, o r 
in  fa ilin g  to  in fe r, when the  Petingaudet became 
v is ib le , th a t  i t  was the  W arilda 's  d u ty  to  g ive 
w ay.

I  do n o t th in k  th a t  th is  v iew  is incon
s is ten t w ith  an y  decided a u th o r ity . I n u i  
Gomei K a isha  v . Bernardo A tto lico  (sup.), tu rn s  
ou t, on e xa m in a tion  o f the  language o f Roche,
J ., to  be q u ite  d is tingu ishab le . I n  th a t  case 
th e  w a rlike  opera tion  re lied  upon was the 
na v ig a tion  o f tw o  m erchan tm en on th e ir  
respective com m ercia l voyages w ith o u t ligh ts  
in  con tra ven tion  o f the  in te rn a tio n a l rules fo r 
n a v ig a tio n  a t sea, because th e y  were ordered 
to  do so b y  the  com peten t na va l a u th o r ity  
d u rin g  and b y  reason o f th e  w ar. W h e th e r 
e ith e r vessel was pe rfo rm in g  a w a rlike  opera tion  
o r n o t ceased to  be a m a tte r  fo r consideration, 
as soon as i t  was proved  th a t,  lig h ts  o r no ligh ts , 
each sh ip  saw the  o ther a t a t im e  when appro
p ria te  he lm  ac tio n  m ig h t have been lik e ly  to  
avo id  co llis ion  b u t, ow ing  to  de fau lt, was n o t 
take n . F ro m  th a t  p o in t the  absence o f n a v i
g a tin g  lig h ts  was a t m ost a causa sine qua non, 
as i t  is called, and p ro b a b ly  was no m ore tha n  
a p ic turesque in tro d u c tio n  w h ich  m ig h t n o t 
assist the  c o u rt b u t cou ld do the  pa rties  no 
ha rm . In  th e  resu lt the  co llis ion  was b ro ug h t 
ab ou t b y  actua l he lm  ac tio n , take n  ad hoc, b u t  
taken  w ro ng ly , b y  persons w ho w o u ld  have 
been no b e tte r o ff a t  the  m om ent i f  each sh ip 's  
lig h ts  had been bu rn ing . The resu ltin g  co llis ion  
was n o t d ire c tly  caused b y  a w a rlike  opera tion  
b u t was caused b y  co llis ion  in  the  course o f a 
com m ercia l opera tion , a ttended  b y  negligent 
na v ig a tion .

The ju d g m e n t o f Roche, J . is sum m ed u p  
thu s  in  h is conclusions : “  The onus,”  he says, 
“  is on the  p la in t if fs  here and invo lves th a t  
th e y  should sa tis fy  me th a t  the  co llis ion  m u s t 
have happened, in  the  sense th a t  th e  vessels 
were seen a t such a d istance th a t  th e y  m ust 
have co llided , and th a t  e ith e r there  was n o  
w rong  action , o r th a t  the  w rong  ac tio n  made 
no difference. . . .  I  am  satisfied a t a ll 
events th a t  th e  co llis ion  and the  loss were 
n e ithe r o f th e m  in e v ita b le  when the  vessels 
sighted one another, and in  these circum stances 
the  p la in t if fs  have n o t established th a t  n a v i
g a tion  w ith o u t lig h ts  is a p ro x im a te  cause e ithe r 
o f th is  co llis ion  o r th is  loss.”  R ead w ith  th is  
ju d g m e n t I  th in k  th a t  any d ifficu ltie s  w h ich  
m ig h t o therw ise arise, on  th e  ju d g m e n t o f
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Bankes, L .J .  in  a ffirm in g  Roche, J . are re 
m oved. H e  says “  the re  was an in te rven ing  
cause o f th e  co llis ion , because, w ith o u t th is  
negligence, w h ich  has been found  against the  
persons in  charge o f these vessels, the  accident 
w o u ld  n o t have happened in  sp ite  o f th e  fa c t 
th a t  th e y  were be ing nav iga ted  w ith o u t lig h ts .”  
“  T h is  negligence ”  here is the  ta k in g  o f he lm  
ac tio n , w h ich  the  respective n a v ig a tin g  officers 
were free to  take  o r n o t to  take , and, as i t  so 
happened, th a t  ac tio n  was negligent, b u t  i t  
co n s titu te d  a new independent in te rve n in g  
cause n o t because i t  was neg ligent b u t  because 
i t  was independent. T h is  is its  m a te ria l aspect 
as a p e ril insured against causing loss. N e g li
gence is the  aspect o f i t ,  w h ich  is fu r th e r  
m a te ria l in  a co llis ion  ac tion , in  w h ich  legal 
resp o n s ib ility  fo r  w rong  done has to  be as
certa ined.

V arious au th o ritie s  were c ited  in  w h ich  i t  is 
no ted in  the  judgm en ts  th a t  negligence was 
n o t  p roved  o r n o t alleged as one o f the  c ircu m 
stances o f th e  case. M a n y  o f the  references to  
negligence in  th e  “  w a rlik e  opera tions ”  cases 
are m ere ly  savings o f  the  present question ex 
-abundanti cautela and cannot be pressed fu rth e r, 
e.g., Ba ilhache , J .,  in  The Petersham  (15 Asp. 
M ar. L a w  Cas. 58 ; 120 L .  T . R ep. 275 ; (1919) 
1 K .  B ., pp . 580, 581) ; S c ru tton  and D uke, 
L .J J . ,  in  The St. Oswald (sup.) (pp . 887 and 
889) ; A tk in ,  L .J . ,  in  The M a tia n a  (sup.). I t  
appears to  me th a t  the  d ic tu m  o f R o w la tt,  J ., 
in  The St. Oswald (14 A sp. M ar. L a w  Cas. 270 ; 
117 L .  T . R ep. 94 ; (1917) 2 K .  B ., a t  p . 773), 
“  i f  I  cou ld say th a t  the  Suffren  was to  blam e 
fo r  s ta rboa rd ing  I  should have he ld th a t  “  the  
negligence o f her com m ander had in te rvened 
and im m e d ia te ly  caused the  disaster ”  is d if f i
c u lt  to  support, b u t, as the  negligence there  
suggested was an act o f neg ligent com m ission, 
i t  m ay  n o t be abso lu te ly  necessary to  negative 
i t  in  the  present case, where the  negligence 
is o n ly  a neg ligent om ission. The d ic ta  o f 
B ailhache, J ., in  The M a tia n a  (1919) 1 K .  B . 
632, 636, 637), viz., th a t,  “  i f  the  s tra n d in g  was 
due to  the  m aste r’s negligence, p ro b a b ly  th is  
w ou ld  p re ven t its  be ing p ro x im a te ly  caused 
b y  th e  w a rlik e  opera tion , i f  any, w h ich  she was 
pe rfo rm in g ,”  w h ile  “  negligence on the  p a r t  o f 
the  K in g ’s office r ”  w o u ld  n o t m a tte r  ; “  the  
opera tion  w o u ld  s t i l l  be a w a rlik e  opera tion , 
a lth o u g h  b a d ly  pe rfo rm ed ,”  appear to  m e to  
be r ig h t  in  the  la tte r  case, and w rong  in  the  
firs t.  Roche, J ., says in  The Larchgrove (sup.), 
“  where negligence ex is ted, i t  broke th e  cha in 
o f causes and m ig h t p re ve n t a loss fro m  being 
a ttr ib u ta b le  to  a w a rlik e  opera tion , tho ugh  i t  
d id  n o t fo llo w  th a t  a ll negligence w o u ld  be 
ou ts ide  o f  w a rlik e  opera tions.”  W ith  th is , as 
a whole, I  agree, unders tand ing  i t  to  re fe r to  
such an il lu s tra t io n  as th a t  p u t  b y  E rie , C .J., 
in  Ion ides  v . The U niversa l M a rin e  Insurance  
Com pany (sup.) ; b u t  the  in it ia l general words 
dow n to  “  cha in o f  causes ”  are too  w ide. So 
in  The Ardgantock  (35 T im es L .  R ep. a t p. 605), 
Bailhache, J . is reported  as saying, “  i f  neg li
gence on the  p a r t  o f  the  Ardgantock  was the  
■effective cause o f th e  loss, th e  case w o u ld  be

one o f m arine  r is k .”  L ite ra lly ,  th is  was r ig h t,  
tho ugh  i t  is n o t easy to  see w h a t is m ean t by 
negligence, as such, be ing the  cause ; b u t  no 
d o u b t w h a t was m eant was th a t,  i f  the  loss o f 
the  Ardgantock  was proved a ff irm a tiv e ly  to  be 
due to  her ow n fa u lt  i t  w o u ld  n o t be caused 
b y  the  w arsh ip  and its  w a rlike  operations. H e 
proceeds “  as to  the  T a rta r, i f  she was on a 
w a rlik e  ope ra tion  i t  w o u ld  n o t m a tte r w hethe r 
she was neg ligent o r n o t ”  ; w ith  th is  I  agree.

In  the  Charente Steamship Company L im ite d  
v . D irector o f Transports (sup.), Roche, J . lays 
i f  down th a t  in  a co llis ion  between a m erchan t
m an and a ship engaged in  a w a rlik e  opera tion  
d u rin g  th e  w a r, b o th  show ing no lig h ts , i f  the  
m erchan tm an  was so le ly to  b lam e the  co llis ion  
w o u ld  n o t be th e  resu lt o f  the  o th e r sh ip ’ s 
w a rlik e  ope ra tion  ; w h ile , i f  i t  was th e  o ther 
sh ip  th a t  was to  b lam e, s t i l l ,  in  m ost cases, th is  
w o u ld  n o t be a new independent cause, b u t 
the re  w o u ld  o n ly  be a neg ligent w a rlik e  opera
t io n  ; fo r  where th e  negligence consists in  care
lessly c a rry in g  o u t the  opera tion  in  progress, the 
resu lts are a consequence o f h o s tilit ie s  and, he 
adds, “  where an essential and necessary p a rt 
o f th e  d ire c t and im m ed ia te  cause o f a loss was 
a w a rlik e  opera tion , w he the r w e ll o r i l l  con
ducted, the  loss is a consequence o f h o s tilit ie s .”  
T h is  was a ffirm ed in  the  C ourt o f A ppea l and 
seems to  me to  have been r ig h t.

Negligence m ay  be m a te ria l as go ing to  
in e v ita b il ity ,  where the  in e v ita b il ity  o f  a series 
o f  consequences is p a r t  o f the  p ro o f th a t  a 
m ore d is ta n t occurrence was t r u ly  the  p ro x im a te  
cause o f the  u lt im a te  resu lt. T h is  is the  illu s 
t ra t io n  o f E rie , C .J., in  Ion ides  v . The Universa l 
M a rin e  Insurance Company (sup.), as I  unde r
stand i t .  So, converse ly, where a p e r il is in  
opera tion  and produces in  due course its  d irec t 
damage, th a t  p e r il does n o t become a rem ote 
cause because, before th e  ac tu a l co llis ion  occurs, 
a tte m p ts  are made to  a v e rt th e  resu lt, w h ich  
fa il.  T h is  is po in te d  o u t b y  R o w la tt ,  J . in  
The St. Oswald. W hen damage is done b y  tw o  
ships com ing in to  co llis ion , one be ing engaged 
in  a w a rlik e  ope ra tion  and the  o th e r on an 
o rd in a ry  com m ercia l voyage, the  co llis ion  is a 
r is k  fa ll in g  on the  m arine  p o licy , unless i t  is 
take n  o u t o f  i t  b y  be ing proved  to  be caused 
b y  w a rlik e  opera tions and th is  p ro o f fa ils  when 
i t  is shown to  be caused b y  the  ac tio n  o f  the 
office r in  charge o f the  com m ercia l opera tion , 
a ll the  m ore so i f  h is ac tio n  is neg ligen t and 
b lam e w o rth y  ; b u t I  th in k  th e  re su lt w ou ld  
be th e  same i f  h is ac tio n  was o n ly  an e rro r o f 
ju d g m e n t, o r  w rong  b u t  excusable in  w h a t is 
ca lled th e  agony o f the  m om ent, so long as i t  
is his ac tio n  th a t  causes th e  co llis ion  e ffec tive ly  
and p ro x im a te ly , fo r  the  sh ip  engaged in  the  
w a rlik e  op e ra tion  m ay  p la y  a m in o r ro le , since 
i t  takes tw o  to  m ake a  co llis ion . I  be lieve the 
whole key  to  these problem s is to  be found  by  
rem em bering th a t  negligence is d ire c t ly  m a te ria l 
in  co llis ion  actions, when th e  question is how 
to  a t t r ib u te  blam e to  persons, b u t  is on ly  
e v id e n tia ry  in  insurance actions, where the 
question is w he the r the  even t has happened 
w h ich  en title s  th e  assured to  be indem nified .
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A cco rd in g ly  I  th in k  th a t  th is  appeal fa ils .
L o rd  Parmoor.— A  c h a rte r-p a rty  entered 

in to  b y  th e  respondents w ith  th e  A d m ira lty  
con ta ined tw o  clauses w h ich  are re leva n t in  the  
present appeal. The f irs t  o f these p rov ided  
th a t  th e  A d m ira lty  should n o t be he ld  liab le  
i f  th e  steam er sha ll be los t, w recked, d r ive n  on 
shore, in ju re d  o r rendered incapable o f service 
b y  o r in  consequence o f  dangers o f th e  sea o r 
tem pest, co llis ion , fire , accident, stress o f 
w eather o r an y  o th e r cause a ris ing  as a sea 
risk . The second con ta ins th e  fo llo w in g  words, 
“  w a rran te d  free o f  cap tu re , seizure, and 
de ten tio n  and th e  consequences th e re o f o r o f 
an y  a tte m p t the rea t, p ira c y  excepted, and also 
fro m  a ll consequences o f h o s tilit ie s  o r w a rlik e  
opera tions, w h e the r before o r a fte r  dec la ra tion  
o f w a r.”

The ap p e lla n t contends th a t  th e  co llis ion  
b y  w h ich  th e  W a rild a  was in ju re d  was a sea 
ris k , fro m  l ia b i l i t y  fo r  w h ich  th e  A d m ira lty  are 
exem pted unde r th e  te rm s o f th e  ch a rte r-p a rty , 
and th a t  such co llis ion  was n o t the  consequence 
o f w a rlik e  opera tions w ith in  th e  m eaning o f the  
c h a rte r-p a rty  on tw o  grounds, (1) th a t  the  
W arilda  a t  th e  t im e  o f  th e  co llis ion  was n o t 
engaged on a w a rlik e  opera tion , (2) th a t,  
assum ing th a t  th e  W a rild a  was engaged on a 
w a rlike  opera tion , the  co llis ion  fro m  w h ich  the  
damage resu lted  was n o t the  consequence o f 
th a t  w a rlik e  opera tion .

The f irs t  p o in t was abandoned on the  hearing 
o f the  appeal. O n the  second p o in t i t  was 
argued th a t  th e  co llis ion  and damage were n o t 
the  consequence o f a w a rlik e  opera tion , b u t 
resu lted fro m  th e  neg ligent n a v ig a tio n  o f th e  
m aster o f th e  W arilda . T h a t th e  W a rild a  a t 
the  t im e  o f the  co llis ion  was ne g lige n tly  n a v i
gated is n o t questioned. T h is  has been de te r
m ined in  a prev ious decision in  th is  House. 
The o n ly  question the re fo re  w h ich  arises is 
w he the r the  n a v ig a tio n  o f a w arsh ip  engaged 
on a w a r-d u ty  ceases to  be a w a rlik e  ope ra tion  
when i t  is pe rfo rm ed in  a neg ligent m anner. 
I n  m y  o p in ion  th is  question can o n ly  be 
answered in  th e  negative. A t  th e  m a te ria l 
date th e  W a rild a  had w h a t has a p p ro p ria te ly  
been ca lled  th e  s ta tus o f a w arsh ip , and was 
engaged on a w a r d u ty , nam ely , th e  carriage 
° f  w ounded soldiers. The negligence o f the  
m aster in  n a v ig a tin g  th e  W a rild a  d id  n o t affect 
e ith e r th e  sta tus o f th e  vessel as a w arsh ip  o r 
the  na tu re  o f the  d u ty  in  w h ich  she was engaged. 
On the  c o n tra ry  i t  occurred w h ile  th e  vessel 
Was in  fa c t c a rry in g  o u t th e  w a r d u ty  fo r  w h ich  
she had been chartered.

I t  fo llow s th a t  th e  W a rild a  was engaged a t 
the  t im e  o f  the  co llis ion  in  a w a r lik e  ope ra tion  
und th a t  i t  is n o t an answer to  the  c la im  th a t  
at  the  t im e  o f  th e  co llis ion  the re  was negligent 
n a v ig a tio n  on th e  p a r t  o f th e  W arilda  and th a t  
the  co llis ion  was b ro u g h t ab ou t b y  such 
negligence.

In  m y  o p in ion  the  appeal fa ils  and should be 
dismissed w ith  costs.

L o rd  Wrenbury.—I n  th is  case tw o  m a te ria l 
Incts are n o t in  d ispu te , v iz ., f i r s t : th a t  the  
L  ar 'dda was engaged in  a w a rlik e  opera tion  ;

[H. o f  L.

and, secondly : th a t  th e  m aster o f the  W a rild a  
was negligent. The ope ra tion  th a t  was in  
progress was th e  n a v ig a tio n  o f the  vessel. I t  
was a w a rlik e  opera tion  in  th a t  the  vessel was 
an “  am bulance tra n s p o rt,”  ca rry in g  some 600 
wounded and a s ta ff o f  doctors and nurses from  
H a v re  to  S ou tham pton  and steam ing a t n ig h t 
a t some fifte e n  kno ts  w ith o u t ligh ts .

B y  a rt.  18 o f  th e  c h a rte r-p a rty  the  A d m ira lty  
was n o t lia b le  fo r  sea risks, b u t  b y  a r t .  19 
was liab le  fo r  “  consequences o f h o s tilit ie s  o r 
w a rlik e  opera tions.”  The question is w hethe r 
the  co llis ion  w h ich  to o k  place was a sea r is k  
o r a consequence o f a w a rlik e  opera tion.

In  T rin d e r Anderson and Co. v . Thames and  
M ersey M a rin e  Insurance Company (sup.), i t  
was decided th a t,  in  th e  case o f a p o lic y  o f  
m arine  insurance, loss b y  s trand in g  occasioned 
b y  the  neg ligent n a v ig a tio n  o f  th e  m aster was 
a loss in  respect o f w h ich  the  un de rw rite rs  were 
liab le . The p rin c ip le  is th a t  the  u n d e rw rite r 
insures against a loss occasioned b y  a p e ril o f  
the  sea, and th a t  s trand in g  is none th e  less a 
p e ril o f  th e  sea tho ugh  b ro u g h t abou t b y  
neg ligent na v ig a tion . The negligence does n o t 
a lte r  th e  character o f th e  sea p e ril, w h ich  s t i l l  
rem ains th e  causa p ro x im o . So i f  I  insure m y  
house against fire , o r m y  carriage o r ca r against 
road risks , th e  r is k  th a t  m y  servan t m ay 
ne g lige n tly  set th e  house on fire , o r th a t  m y  
d r iv e r  m ay  d rive  ne g lige n tly  and cause a 
co llis ion , is  e xa c tly  one o f the  risks against 
w h ich  I  seek insurance. I  insured against fire  
o r co llis ion . The fire  o r co llis ion  occurred and 
th e  insurance office is to  bear th a t  r is k  to  m y  
in d e m n ity . The fire  o r th e  co llis ion  is th e  
causa p ro x im o  o f  the  loss— the  negligence is a 
cause m ore rem ote . As regards sea p e ril, I  
m ay  perhaps express i t  b y  saying th a t  the  
u n d e rw rite r insures against the  sea p e ril 
however i t  m ay  happen— in c lud in g , there fore, 
negligence o f  the  m aster. I t  is otherw ise i f  
th e  loss occurs th ro u g h  th e  w ilfu l negligence 
o r w i lfu l ac t o f the  assured. In  th a t  case the  
loss does n o t “  happen,”  b u t  is caused b y  th e  
assured h im se lf, and, consequently, he cannot 
recover.

C o llis ion  is a sea r is k  and a rt.  18 o f the  
c h a rte r-p a rty  ho lds th e  A d m ira lty  n o t liab le  
in  the  case o f co llis ion  “  or- an y  o th e r cause 
a ris ing  as a sea r is k .”  B u t  a rt.  19 renders i t  
liab le  fo r  “  a ll consequences o f  h o s tilit ie s  o r 
w a rlike  opera tions.”  The question, there fore, 
is as between sea r is k  and w a r r is k  ; was th is  
loss a consequence o f the  w a rlike  opera tion  in  
w h ich  the  vessel was engaged ? Does the  fac t 
th a t  the  m aster was negligent render the  loss 
one w h ich  was n o t a consequence o f th a t  
w a rlik e  opera tion  ? I n  m y  ju d g m e n t i t  does 
no t. The p rinc ip le  o f T rin d e r Anderson and  
Co. v . Thames and M ersey M a rin e  Insurance  
Company (sup.), applies. The opera tion  
in  progress was the  n a v ig a tio n  o f th e  sh ip  ; 
th a t  ope ra tion  was a w a rlik e  opera tion , and 
none the  less because the  opera tion  was neg li
g e n tly  conducted. The loss was occasioned 
b y  a w a rlike  opera tion  ne g lige n tly  perform ed. 
The A d m ira lty  had insured against the

A d e l a i d e  S t e a m s h i p  C o m p a n y  v . T h e  K i n g .
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consequences o f w a rlike  opera tions, however 
th e y  m ig h t happen, in c lu d in g , there fore , neg li
gence. The negligence d id  n o t a lte r  the  cha racter 
o f th e  opera tion , and th e  loss was a consequence 
o f  the  w a rlik e  opera tion , w h ich  s t i l l  rem ained 
th e  causa p rox im a.

F o r these reasons I  th in k  th a t  th is  appeal 
fa ils  and should be dismissed w ith  costs.

A ppea l dismissed.
S o lic ito r fo r  the  a p p e lla n t : The Treasury  

S olic ito r.
S olic ito rs  fo r  the  respondents : P arker, Garrett. 

and Co.

F r id a y , M a y  4, 1923.
(Before Lo rds  Cave, L .C ., Birkenhead, Shaw, 

Sumner, and Parmoor.)
Universal Steam Navigation Company
Limited v . James McKelvie and C o . (a)

' O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  
E N G L A N D .

Charter-party  —  Signature by charterers “  as 
agents ” — Effect o f signature— L ia b il i ty  o f 
charterers.

A  charter-party stated as fo llow s : “  I t  is  th is day 
agreed between T . H . S. and Co. L im ite d , 
agents fo r  the owners o f the steamship A . I . ,  
and J .  M .  and Co., Newcastle-on-Tyne, 
charterers.”  I t  was signed “  B y  au tho rity  o f 
owners, fo r  T . H .  S. and Co. L im ite d , A .  D . C., 
as agents,”  and  “  F o r and on behalf o f J .  M .  
and Co., as agents, J .  A .  M . ”  The p la in t if fs  
as owners sued the defendants as charterers fo r  
demurrage, which by the charter-party was to 
be p a id  by the charterers. Bailhache, J .  held, 
on the au tho rity  o f  Le nn a rd  v. R ob inson (5
E . &  B . 125), that the defendants were person
a lly  liable. The Court o f A ppea l held that, 
upon the true construction o f the charter-party, 
the defendants by the ir signature had deliber
ately expressed the ir in ten tion  to exclude any  
personal l ia b ility .  The shipowners appealed.

H e ld, that the signature “  as agents ”  governed the 
whole document unless a contrary in ten tion  was 
clearly expressed, and as a contrary in tention  
was not clearly expressed, personal l ia b i l ity  d id  
not attach to the defendants. The defendants, 
by adding to the ir signature the word  “  agents,”  
had indicated clearly that they were sign ing  
on ly  as agents, and had no in ten tion  o f being 
personally bound as p r in c ip a ls .

Judgm ent o f the Court o f A ppea l sub. nom . 
A riadne  S team ship Com pany v. James 
M cK e lv ie  and Co. (Bankes and A tk in , L . J J . ; 
Scrutton, L .J .  dissenting) (15 Asp. M ar. L a w  
Cas. 450 ; 126 L .  T . Rep. 434 ; (1922) 1 K .  B . 
518) affirmed.

Gadd v. H o ug h ton  (1876, 35 L .  T . Rep. 222 ;
1 E x . D iv . 357) applied.

Lennard  v. R ob inson (1855, 5 E . &  B . 125) 
overruled.

Appeal fro m  the  ju d g m e n t o f  the  C ourt o f
A ppea l, da ted  the  9 th  Dec. 1921, se ttin g  aside

(a) R epo rted  b y  W . C. Sand fo rd , E sq ., B a r r is te r -a t-  
L a w .

b y  a m a jo r ity  the  ju d g m e n t o f Bailhache , J . in  
fa v o u r o f the  p la in t if fs  in  th e  ac tion .

The question in  the  appeal was w hethe r the  
respondents were pe rsona lly  liab le  under a 
c h a rte r-p a rty , da ted the  15 th  O ct. 1919, fo r 
dem urrage in  d ischarg ing the  steam ship A riadne  
Irene .

The ac tio n  was b ro u g h t b y  the  A riadne  
Steam ship C om pany L im ite d  as p la in tiffs  
against the  respondents, James M cK e lv ie  and 
Co., as defendants. The w r i t  and subsequent 
proceedings in  the  ac tio n  were am ended b y  
s u b s titu tin g  the  U n ive rsa l Steam N a v ig a tio n  
Com pany L im ite d , the  present appe llants, as 
p la in t if fs  in  lie u  o f the  A riadne  Steam ship 
C om pany L im ite d .

B y  th e ir  po in ts  o f c la im  the appe llants 
c la im ed against the  respondents as charterers 
under the  c h a rte r-p a rty  2444Z. 12s. 6d. fo r  
dem urrage in  respect o f de lay in  d ischarg ing the 
steam ship A ria dn e  Irene  a t  C iv ita  Vecchia. B y  
th e ir  po in ts  o f defence the  respondents pleaded 
th a t  the  c h a rte r-p a rty  was entered in to  by  
th e m  sole ly as agents fo r  the  f irm  o f B ra n d t 
P agn in i, o f  Rom e.

The ac tio n  was tr ie d  b y  B ailhache, J . on the 
24 th  June 1921. In  the  course o f the  hearing 
the  defendants’ con tentions th a t  there had  been 
no de lay in  d ischarg ing the  A ria dn e  Irene, and 
th a t  dem urrage to  the  a m o un t o f 24441. 12s. 6d. 
had n o t been incu rred , were dropped, and the 
o n ly  defence ins is ted upon was th a t  the  defen
dants were n o t pe rsona lly  liab le  upon  the 
c h a rte r-p a rty .

B y  the  c h a rte r-p a rty  i t  was “  m u tu a lly  
agreed between Thos. H .  Seed and Co. L im ite d , 
agents fo r  owners o f the  good screw steamer 
called the  A ria dn e  Irene , classed o f

tons n e t reg is ter 6500 tons dead
w e igh t, exclusive o f bunkers o r thereabouts, 

m aster, now  d ischarg ing a t  G range
m o u th , and expected ready to  load abou t 
20 th  in s t., and James M cK e lv ie  and Co., 
N ew castle -on-Tyne, charterers. . . .”

The c h a rte r-p a rty  was signed as fo llow s :
“  F o r and on be ha lf o f  James M cK e lv ie  and 

Co. (as agents) (s.) J . A . McKelvie.— B y  
a u th o r ity  o f Owners, F o r Thos. H . Seed and 
Co., L td .  (s.) A . D . Cadogan (as agents).”

F o llo w in g  the  decision in  Lennard  v . Robinson 
(5 E . &  B . 125), Ba ilhache , J . he ld  th a t  the 
respondents were pe rsona lly  liab le  fo r  dem ur
rage under the  ch a rte r-p a rty . The respondents 
appealed to  the  C ourt o f A ppea l, w ho b y  a 
m a jo r ity  a llow ed the  appeal.

The appe llan ts  appealed on the  grounds th a t  :
(1) On the  tru e  con s tru c tion  o f the  cha rte r- 
p a r ty  the  respondents were pe rsona lly  liab le  
thereon as co n tra c tin g  pa rties  ; (2) the  respon
dents were expressly s ta ted  in  the  charte r- 
p a r ty  signed b y  the m  to  be the  pa rties  con
tra c t in g  as charterers ; (3) the  words “  as 
agents ”  a fte r  the  respondents’ s ignature in  the 
c h a rte r-p a rty  were words o f descrip tion  and 
were n o t su ffic ien t to  free the  respondents fro m  
personal l ia b i l i t y  ; (4) these words a fte r  the 
respondents’ signature d id  n o t c o n tra d ic t or 
q u a lify  the  express s ta tem ent in  the  cha rte r-
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p a rty  th a t  the  respondents were pa rties  to  the 
co n tra c t as charterers.

Leek, K .C . and E . A y lm e r D igby  fo r  the  
appe llants.

Raeburn, K .C . and S. L .  Porter fo r  the  
respondents.

L o rd  Cave, L .C .— T h is  appeal fro m  the  C ourt 
o f A ppea l in  E ng la nd  raises the  question 
w hether th e  respondents, Messrs. James 
M cK e lv ie  and  Co., are pe rsona lly  lia b le  under 
a c h a rte r-p a rty  fo r  dem urrage.

B y  the  ch a rte r-p a rty , w h ich  was da ted  the  
15th O ct. 1919, and  was expressed to  be made 
between T . H .  Seed and Co. L im ite d , agents fo r 
the owners o f the  steam ship A ria dn e  Irene, and 
James M cK e lv ie  and Co., N ew castle -upon-Tyne, 
charterers, i t  was agreed th a t  the  steam ship 
should proceed to  the  R iv e r  T yne  and there 
load fro m  th e  charterers a fu l l  and com plete 
cargo o f coal, and should proceed to  one o f 
certa in  I ta l ia n  po rts  as ordered, and there 
de live r her cargo. P rov is ion  was made fo r 
the pa ym en t b y  the  charterers o f dem urrage in  
the even t o f the  steam er’ s be ing de ta ined beyond 
the s tip u la te d  tim e  e ith e r a t the  p o r t  o f load ing  
or a t  the  p o r t  o f discharge, and i t  was p rov ided  
th a t “  the  charte rers ’ l ia b i l i t y  should cease as 
soon as the  cargo is shipped and the  advance o f 
fre ig h t, dead fre ig h t and dem urrage a t the  po rts  
° f  load ing  and (or) d ischarg ing ( i f  an y) pa id , 
the ow ner ha v in g  a lien  on the  cargo fo r  fre ig h t 
and average.”  The c h a rte r-p a rty  was signed : 
“  F o r and on be ha lf o f  James M cK e lv ie  and 
Co. (as agents), J . A . M c K e lv ie .”  L ia b i l i ty  fo r  
dem urrage a t the  p o r t  o f  discharge h a v in g  been 
incurred , the  owners b ro u g h t th is  ac tio n  against 
the respondents fo r  the  am o un t cla im ed— -viz., 
2444b 12s. 6d., and th e  respondents pleaded 
th a t th e y  had signed the  c h a rte r-p a rty  as agents 
•of the  f irm  o f B ra n d t, P ag n in i, o f R om e, and 
denied l ia b i l i t y .

A t  the  t r ia l  o f  the  ac tio n  before Ba ilhache , 
•>L i t  was p roved  th a t  the  respondents had sold 
■a cargo o f coal to  P ag n in i and Co. a t a price  
Per to n  f.o .b . Newcastle , and had cha rte red the  
vessel fo r  th is  cargo as agents fo r  and on beha lf 
o f  th a t  f irm . I t  was also p roved  th a t  i t  was 
■customary when selling f.o .b . to  cha rte r on 
beha lf o f the  receivers, and th a t  the  custom  was 
Well know n  to  sh ip  agents and shipowners. 
U nder the  regu la tions o f the  Coal C o n tro lle r 
coal cou ld  o n ly  be expo rted  unde r licence 
nam ing the  consignees ; and in  the  licence fo r  
th is  cargo, w h ich  was re fe rred  to  in  the  cha rte r- 
p a r ty  as ha v in g  been g ran ted , P agn in i and Co. 
were nam ed as consignees. The b i l l  o f  lad ing , 
w h ich  was signed b y  the  agent fo r  the  sh ip 
owners, showed a sh ipm en t to  th e  o rder o f 
P agn in i. The rep resenta tive  o f the  shipowners 
h i h is evidence m a in ta ined  th a t  he d e a lt o n ly  
w ith  the  respondents ; b u t  h is answers to  
ce rta in  questions, and h is  re fusa l to  answer 
others, leave no d o u b t in  m y  m in d  th a t  he knew  
P erfectly  w e ll th a t  the  respondents were ac tin g  
fo r  o th e r persons. I t  was n o t suggested th a t  the  
respondents ever w ith h e ld  the  name o f th e ir  
P rinc ipa ls . The learned judge  fou nd  as a fa c t 
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th a t  the  owners knew  w hen the  c h a rte r-p a rty  
was signed th a t  the  cargo was sold on f.o .b . 
te rm s ; b u t  on  th e  a u th o r ity  o f the  case o f 
Lennard  v .  Robinson  (5 E . &  B . 125) he he ld 
th a t  the  respondents were pe rsona lly  liab le , and 
gave ju d g m e n t fo r  the  p la in t if fs  fo r  the  am oun t 
c la im ed. The C ourt o f A ppea l b y  a m a jo r ity  
(Bankes and A tk in ,  L .J J . ; S c ru tto n , L .J .  
d issenting) reversed th a t  decision and entered 
ju d g m e n t fo r  the  respondents w ith  costs ; 
and the reupon the  present appeal was 
b ro ug h t.

A p a rt fro m  a u th o r ity ,  I  should feel no d o u b t 
w ha teve r as to  the  correctness o f  the  ju d g m e n t 
o f the  C ourt o f A ppea l. I f  the  respondents had 
signed the c h a rte r-p a rty  w ith o u t q u a lifica tio n , 
th e y  w o u ld  o f course have been pe rsona lly  
liab le  to  the  shipowners ; b u t  b y  add ing  to  th e ir  
s igna tu re  the  words “  as agents ”  th e y  in d ica ted  
c le a rly  th a t  th e y  were s ign ing o n ly  as agents 
fo r  others and had  no in te n tio n  o f be ing p e r
sona lly  bound as p rinc ip a ls . I  can im agine no 
o th e r purpose fo r  w h ich  these words cou ld  have 
been added ; and unless th e y  ha d  th a t  m eaning, 
th e y  appear to  me to  have no sense o r m eaning 
a t a ll.

W hen the  cases are exam ined, i t  appears th a t 
the  w e igh t o f a u th o r ity  is in  fa v o u r o f the  above 
v ie w  ; i t  is t ru e  th a t  in  a series o f cases, in  w h ich  
the  signatories were re ferred to  in  th e  b o d y  o f 
the  co n tra c t as agents fo r  others, b u t appended 
no q u a lif ic a tio n  to  th e ir  s igna tu re , th e y  were 
he ld to  be pe rsona lly  liab le . Decisions to  th a t  
effect were g iven in  Tanner v .  C hris tian  (1855, 
4 E . &  B ., 591), Cooke v . W ilson  (1856, 1 C. B . 
(N . S.) 153), P arke r v . W in low  (1857, 7 E . &  B . 
942), and Paice  v . W alker (1870, 22 L .  T . R ep. 
547 ; L .  R ep. 5 E x .  173). W he th e r a ll o r any 
o f those decisions can stand w ith  the  la te r 
decisions o f the  C ourt o f A ppea l in  Southwell v . 
Bowditch  (1876, 35 L .  T . R ep. 196 ; 1 C. P . D iv . 
374), and Gadd v . Houghton  (1876, 35 L . T . 
R ep. 222 ; 1 E x .  D iv . 357) i t  is n o t necessary 
fo r  present purposes to  de te rm ine  ; fo r  in  
none o f th e m  was th e  signa tu re  qua lified  
b y  a n y  words show ing th a t  the  s ig na to ry  
signed as agent o n ly , and in  each o f them  
i t  was expressly s ta ted  in  the  ju d g m e n t th a t  
i f  the  s ignature had  been so qua lified , the  
decision w o u ld  o r m ig h t have been th e  o th e r 
w ay. On the  o th e r hand , in  Deslandes v . 
Gregory (1860, 2 L .  T . R ep. 634 ; 2 E . &  E . 602), 
where the  defendants were described bo th  in  
the  b o dy  o f the  c h a rte r-p a rty  and in  the  
s ignature as agents fo r  a kno w n  person, the y  
were he ld  n o t lia b le  ; and in  Gadd v . Houghton  
(35 L .  T . R ep., a t p . 223, 1 E x .  D iv .,  a t  p . 359) 
James, L .J .  said th a t  he cou ld  n o t conceive 
th a t  the  words “  as agents ”  cou ld  be p ro p e rly  
understood as im p ly in g  m ere ly  a descrip tion , 
add ing  th a t  “  the  w o rd  ‘ as ’ seems to  exclude 
th a t  idea .”

T o  th is  cu rre n t o f a u th o r ity  the  on ly  
exception  is the  case o f Lennard  v . Robinson  
(sup.) on w h ich  the  learned t r ia l  judge  and 
S cru tton , L .J .  re lied . There the  defendants 
were nam ed in  the  c h a rte r-p a rty  its e lf  as 
pa rties , b u t signed “  b y  a u th o r ity  o f and as
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agents fo r  ”  a person nam ed ; and  i t  was he ld 
th a t  th e y  con trac ted  persona lly . There m ay  
be m in u te  d is tin c tio n s  between th a t  case and 
the  present ; b u t I  th in k  i t  best to  say th a t  in  
m y  op in io n  th a t  case canno t now  be trea te d  as 
law . I t  is, as Bankes, L .J .  said, to  the  in te re s t 
o f th e  com m ercia l c o m m u n ity  th a t  a s ignature 
“  as agent ”  should have a genera lly  accepted 
m eaning, and I  agree w ith  h im  th a t  such a 
q u a lifica tio n  o f the  s igna tu re  should be taken  
as a de libera te  expression o f in te n tio n  to  exclude 
a n y  personal l ia b i l i t y  on the  p a r t  o f the  
s ig na to ry .

I  th in k  i t  desirable to  add, in  o rder to  p re ven t 
m isapprehension, th a t  in  th e  present case no 
evidence was g iven  (as in  P ike  v . Ongley, 
18 Q. B . D iv .  708, and the  cases the re  c ited ) o f 
an y  custom  o f th e  tra d e  o r p o r t  th a t  agents 
n o t d isclosing the  names o f  th e ir  p rinc ip a ls  a t 
the  tim e  o f m a k in g  the  co n tra c t were pe rsona lly  
lia b le  as p rin c ip a ls  ; no r was i t  suggested (as in  
M il le r ,  Gibb, and Co. v . S m ith  and T y re r L im ite d  
(116 L .  T . R ep. 753 ; (1917) 2 K .  B . 141) th a t  
the re  was a n y  general o r special custom  th a t  an 
agent a c tin g  on b e ha lf o f  a fo re ign  p r in c ip a l 
un d e rto o k  the  l ia b i l i t y  o f a p r in c ip a l. In  the  
absence o f such a custom , and where a p r in c ip a l 
ex is ts , the  general ru le  applies a lth ou gh  the 
p r in c ip a l be n o t nam ed o r be a fore igner.

F o r these reasons I  am  o f o p in ion  th a t  th is  
appeal fa ils , and I  m ove y o u r Lo rdsh ips  th a t  i t  
be dism issed w ith  costs.

L o rd  Cave added th a t  he was desired b y  
L o rd  B irkenhead  to  say th a t  he agreed w ith  the  
ju d g m e n t o f A tk in ,  L .J . ,  sub ject to  the  
q u a lif ic a tio n  con ta ined in  the  o p in ion  to  be 
de live red b y  h is noble and learned fr ie n d  
L o rd  Sum ner.

L o rd  Sh a w .— The question  o f th is  appeal is 
w he the r the  respondents are liab le  to  paym en t 
o f dem urrage in  d ischarg ing a cargo o f coal fro m  
the  steam ship A ria dn e  Irene . The l ia b i l i t y  is 
said to  arise under the  te rm s o f the  cha rte r- 
p a r ty  founded  on. The respondents deny 
l ia b i l i t y  ; and th e y  p lead th a t  the  cha rte r- 
p a r ty  was entered in to  b y  the m  as agents, and 
as th e y  sub m it, sole ly as agents, fo r  a f irm , 
B ra n d t P ag n in i, o f  Rom e.

The c h a rte r-p a rty  states th a t  “  the  licence 
fo r th e  above cargo is g ra n ted .”  The m eaning 
o f th a t  is th a t,  unde r the  regu la tions o f the  
Coal C o n tro lle r opera tive  d u rin g  th is  con tra c t, a 
licence was requ ired  w h ich  sta ted  the  names o f 
the  consignees. The licence fo r  th is  cargo o f 
coal nam ed P agn in i as the  consignees. F u rth e r, 
i t  is a d m itte d  in  the  cross-exam ination o f 
Messrs. Seed and Co.’s m anager th a t  the  b il l 
o f  la d in g  fo r  th is  cargo “  shows a sh ipm en t to  
the  o rder o f ‘ B ra n d t P agn in i, Esq., o f R om e,’ 
and  h is assigns.”

In  m y  op in ion , acco rd ing ly , no question o f 
undisclosed p r in c ip a l arises in  th is  case. W hen, 
in  sign ing th is  c h a rte r-p a rty , the  respondents 
added to  th e ir  s igna tu re  the  w o rd  “  agents,”  
the  owners knew  th a t  p rinc ip a ls  ex is ted and 
who th e y  were.

In  the  open ing words o f the  c h a rte r-p a rty  the 
c o n tra c t p u rp o rts  to  be between Messrs. Seed

and Co., agents fo r  the  owners o f the  sh ip , and 
“  James M cK e lv ie  and Co., Newcastle -upon- 
T yne , cha rte re rs .”  T h ro u g h o u t the  body  o f  the  
c h a rte r-p a rty  the  te rm  “  charterers ”  is em 
p loyed . (1) There is no acceptance, in  an y  
express words em ployed, o f personal o b lig a tio n , 
b u t  th e  name o f  Messrs. M cK e lv ie  is used 
s im p lic ite r, and  the  w o rd  “  charterers ”  fo llow s 
th a t  nam e and  is repeated in  the  course o f  the  
c o n tra c t. (2) There is no assertion o f  agency 
in  the  language em ployed in  the  b o dy  o f 
th e  con tra c t. A l l  th is  u n t i l  th e  signatures 
are reached. The signa tu re  o f the  charterers 
was as fo llow s : “  F o r and on be ha lf o f
James M cK e lv ie  and Co. (as agents), J , A . 
M c K e lv ie .”

The f irs t  question is in  w h a t cha racte r Messrs. 
M cK e lv ie  signed th is  docum ent ? I  see no 
g round  w hatsoever fo r  deny ing  e ffect to  the  
express w o rd  “  agents ”  ; i t  was un d o u b te d ly  
in  th a t  cha racte r th a t  the  c o n tra c t was signed ; 
the re  is as l i t t le  g round  fo r  c u tt in g  o u t the  
express cha rac te r in  w h ich  i t  was signed as fo r  
c u tt in g  o u t the  s igna tu re  itse lf.

The second question is w hethe r, a lthough  
thu s  de no m ina ting  themselves as “  agents,”  
Messrs. M cK e lv ie  were y e t s ign ing a con tra c t 
w h ich  b y  its  te rm s made the m  p rinc ipa ls  
the re in . B u t  its  te rm s do n o t re fe r to  e ith e r 
“  p rinc ip a ls  ”  o r “  agents ”  ; the  b o dy  o f the 
docum ent can be app lied  to  e ith e r category. 
As fo r  the  names o f the  pa rties , I  h o ld  th a t  the 
names o f M cK e lv ie  fo llow ed  b y  “  charte rers,”  
w ith  n o th in g  said o f agency, is d e fin ite ly  
stam ped w ith  agency b y  the  express a ffirm a 
t io n  o f the  s igna tu re.

A  th ird  v ie w  suggested, nam ely , th a t  th e y  
were ex concessu agents, b u t  y e t were p rinc ipa ls  
over and above, answers itse lf. Such a confused 
and unusual s itu a tio n  w o u ld  requ ire  th e  clearest 
words to  m ake i t  in te llig ib le  and e ffective . As 
a t present advised, I  have doub ts as to  w hether 
th is  cou ld  be done.

I  do n o t reg re t th a t  the  appeal has been 
take n , fo r  i t  enables th is  House to  se ttle  the 
question w h e the r on the  num erous au th o ritie s  
the  ju d g m e n t in  the  case o f Lennard  v. 
Robinson  (5 S. &  B . 125) is sound law . In  m y 
hum ble  o p in ion  i t  is n o t ; the  eases o f Gadd v . 
Houghton  (35 L .  T . R ep. 222 ; 1 E x . D iv .  357) 
and Lennard  v . Robinson (sup.) canno t stand 
toge ther. Gadd's case (35 L .  T . R ep. 222 ;
1 E x . D iv .  357), w h ich  was decided b y  a ve ry  
po w e rfu l c o u rt, was, in  m y  v iew , co rre c tly  
decided ; and i t  has, fro m  its  date, been 
p ro p e rly  accepted as sound. The a u tho ritie s  
are m ost ca re fu lly  rev iew ed in  th e  ju d g m e n t 
in  th is  case b y  Bankes, L .J .  (126 L .  T . R ep. 434 ; 
(1922) 1 K .  B . 518), and i t  is unnecessary to  add 
to  th a t  rev iew .

B u t  I  desire to  say th a t  in  m y  o p in ion  the 
append ing o f the  w o rd  “  agents ”  to  the 
s igna tu re  o f a p a r ty  to  a m erca n tile  co n tra c t is, 
in  a l l cases, th e  d o m in a tin g  fa c to r in  the  
so lu tio n  o f  the  p rob lem  o f p r in c ip a l o r agent. 
A  h ig h ly  im p robab le  and  con je c tu ra l case (in  
w h ich  th is  d o m in a tin g  fa c to r m ig h t be over
come b y  o th e r pa rts  o f the  c o n tra c t) m a y  by
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an e ffo rt o f  th e  im a g in a tio n  be figu red , b u t, 
a p a rt fro m  th a t,  the  append ing o f the  w o rd  
“  agent ”  to  a s ignature is a conclusive assertion 
o f agency, and a conclusive re jec tio n  o f  the  
resp o n s ib ility  o f  a p r in c ip a l, and is and m us t be 
accepted in  th a t  tw o fo ld  sense b y  th e  o th e r 
co n tra c tin g  p a r ty .

L o rd  Su m n e r .— I t  is reasonably p la in  th a t  
in  th is  case the re  was no co n tra c t between the  
parties u n t i l  the  fo rm a l cha rte r was signed. 
The m a in  te rm s had no d o u b t been a lready 
agreed b y  w o rd  o f m o u th , b u t, in  the  o rd in a ry  
course o f business, th e y  w o u ld  have to  be in 
co rpora ted  in to  a p r in te d  fo rm  and th a t  fo rm  
w o u ld  the n  have to  be d u ly  signed. The resu lt 
is th a t  the  whole question  is one o f the  con
s tru c tio n  o f th e  en tire  ch a rte r, as we have i t ,  
in c lu d in g  th e  fo rm  in  w h ich  i t  is signed— viz ., 
in  the  nam e o f James M cK e lv ie  and Co. “  (as 
agents).”

A tk in ,  L .J .  observes th a t  “  some confusion 
has been in tro d u ce d  in to  the  cases b y  n o t 
s u ffic ie n tly  d is ting u ish in g  between cases o f 
con s tru c tion  o f the  b o dy  o f the  co n tra c t and 
cases tu rn in g  on the  p ro o f o f assent in  the  
s igna tu re ,”  and he proceeds : “  The words ‘ as 
agents ’ are conclusive, when q u a lify in g  the  
s igna tu re , to  nega tive l ia b i l i t y  as p r in c ip a l.

. . I f  used in  the  b o dy  o f the  docum ent,
th e y  are v e ry  s trong  to  nega tive  l ia b i l i t y ,  b u t, 
as yo u  m us t read the  docum ent as a w hole , you  
m a y  poss ib ly  f in d  o th e r w ords and clauses so 
p la in ly  in d ic a tin g  personal l ia b i l i t y  th a t  th e y  
ou tw e igh  the  words in  question. . . . I f
the  words q u a lify  the  s igna tu re , th e y  q u a lify  
the  assent and n o th in g  m ore m a tte rs .”

F o r m yse lf, I  can h a rd ly  go so fa r  as th is . I  
agree th a t  fo r  m an y  years past i t  has, I  believe, 
been genera lly  understood in  business th a t  to  
add “  as agents ”  to  the  s igna tu re  is a ll th a t  is 
necessary to  save a p a r ty ,  s ign ing fo r  a p r in 
c ip a l, fro m  personal l ia b i l i t y  on the  con tra c t, 
a n d  I  agree also th a t,  even as a m a tte r o f  con
s tru c tio n , w hen a s ignature so q u a lified  is 
a ttached  to  a general p r in te d  fo rm  w ith  b lanks 
f il le d  in  ad hoc, p reponderan t im portance  
a ttaches to  th e  q u a lifica tio n  in  com parison w ith  
p r in te d  clauses o r even w ith  m an uscrip t in 
sertions in  th e  fo rm . I t  s t i l l ,  how ever, rem ains 
t ru e  th a t  the  q u a lify in g  words “  as agents ”  
a re  a p a r t  o f the  co n tra c t and m ust tie construed 
w ith  the  rest o f  i t .  T h e y  m ig h t have been 
expressed as a separate clause— e.g., “  i t  is 
fu r th e r  agreed th a t  the  p a r ty  s ign ing th is  
c h a rte r as cha rte re r does so as agent fo r  an 
undisclosed p r in c ip a l,”  and th a t  clause w ou ld  
ob v io u s ly  have to  be construed. T h e y  are a 
fo rm  o f  words and n o t a m ere p a r t  o f th e  ac t 
o f  s ig n ify in g  assent and  c losing a ne go tia tio n  
b y  d u ly  a tta c h in g  a nam e. T hey  p u rp o r t  to  
l im i t  and  exp la in  a l ia b i l i t y ,  and n o t m ere ly  to  
id e n t ify  th e  person s ign ing  o r to  ju s t i fy  the  
in s c rip tio n  o f a nam e b y  th e  hand  o f a person 
o th e r th a n  the  ow ner o f i t .  T hey  are m ore 
th a n  the  a d d itio n  o f  “  ju n io r  ”  o r “  (R evd .) ”  
to  th e  s igna tu re , w h ich  serves to  id e n tify  the  
s ig na to ry  b y  d is tin g u ish in g  h im  fro m  others. 
T hey  are m ore th a n  a mere “  per p ro cu ra tio n ,”

w h ich  o n ly  alleges a u th o r ity  to  w r ite  an o the r’s 
nam e. I f  M r. J . A . M cK e lv ie  ha d  w r it te n  in  
h is  ow n h a n d w rit in g  “  B ra n d t P ag n in i and Co. ’ 
and no m ore, the n , on p ro o f o f due a u th o r ity ,  
B ra n d t P ag n in i and Co. w o u ld  have been bound 
b y  th e  c h a rte r and (sub ject to  the  effect o f the  
w ords a t the  beg inn ing  o f  th e  cha rte r and 
James M cK e lv ie  and Co., Newcastle -upon- 
T yne , charte rers ” ) M cK e lv ie  and  Co. w ou ld  
n o t. There are, o f course, persons and  occa
sions such th a t  no in ference o f personal en
gagem ent can arise, as when a b a rr is te r signs a 
m em orandum  o f the  se ttlem ent o f a case 
reco rd ing th a t  m oney is to  be pa id , o r  w hen a 
T reasu ry  c le rk  signs a le tte r  s ta tin g  th a t  he is 
“  d irec ted  b y  m y  Lo rds  o f the  T reasu ry  to  say ”  
so and so. In  such a case as the  present, how 
ever, the  ac t o f a tta c h in g  the  signa tu re  o f
J . M cK e lv ie  and  Co., even w ith o u t the  words 
above quo ted  fro m  the  b o d y , w o u ld  p r im a  fac ie  
in d ica te  a personal un d e rta k in g , and  th a t  so 
s tro n g ly  th a t,  in  the  absence o f q u a lify in g  
words, evidence cou ld  n o t be a d m itte d  to  d is 
charge Messrs. M cK e lv ie  b u t  cou ld  be a d m itte d  
o n ly  to  charge Messrs. P agn in i. I  th in k  i t  
fo llow s th a t  th e  w ords “  as agents,”  w h ich  as 
a m a tte r o f con s tru c tion  m ay  be su ffic ien t to  
discharge Messrs. M cK e lv ie , have th a t  effect 
because th e y  fo rm  p a r t  o f the  con tra c t, and, 
i f  th e y  are conclusive, i t  is  b y  reason o f th e ir  
m eaning as p a r t  o f the  co n tra c t and n o t because 
th e y  are p a r t  o f the  p ro o f o f assent to  a con
tra c t ,  w h ich  is its e lf  d is tin c t fro m  them .

T h e y  are m ore, to o , th a n  words o f descrip tion  
o f the  s ig na to ry ’ s business. I t  has sometimes 
been said th a t  when “  agents ”  is the  w ord  
added to  the  s igna tu re  i t  is a m ere w o rd  o f 
descrip tion , and so does n o t q u a lify  the  l ia b i l i t y , 
w h ich  the  a c t o f sign ing im p o rts . I  question 
th is  exp la na tio n . One’s s igna tu re  is n o t the 
place in  w h ich  to  advertise  one’s ca llin g , n o r is 
“  agent ”  o rd in a r ily  used to  describe a trade , 
as “  ta ilo r  ”  o r “  b u tch e r ”  w o u ld  be. I  have 
no d o u b t th a t  w hen people add “  agen t ”  to  a 
s igna tu re  to  a co n tra c t th e y  are try in g ^  to  
escape personal l ia b i l i t y ,  b u t  are unaw are th a t  
the  a tte m p t w iï l fa il.  The resu lt, how ever, is 
the  same. W hen  words added to  a s igna tu re  
in  themselves q u a lify  l ia b i l i t y ,  i t  is because, as 
w ords, th e y  can be so construed in  c o n ju n c tio n  
w ith  the  c o n tra c t as a w hole.

In  cons tru ing  th e  w ords “  as agents, there 
is a d is tin c tio n  to  be take n . T hough  i t  m ay  be 
som ewhat sub tle , i t  has been m en tioned  in  the  
o lde r cases. D o  the  words ”  as agents mean 
“  and  as agents,”  o r  “  o n ly  as agents ? The 
po s itive  a ffirm a tio n , th a t  I  sign as agen t —— 
th a t  is, fo r  ano the r— is fo rm a lly  consis ten t w ith  
m y  sign ing fo r  m yse lf as w e ll. I f  the  a c t o f 
s ign ing raises a p re sum p tion  o f personal assent 
and  o b lig a tio n , w h ich  has to  be s u ffic ie n tly  
nega tived  o r qu a lified  b y  a p t w ords, are the  
words “  as agen t,”  a p t o r su ffic ien t to  exclude 
personal l ia b i l i t y ?  F o r m yse lf I  th in k  th a t,  
s tand ing  alone, th e y  are. T o  say “  as agent, 
m eaning th e re b y  “  also as agent ”  fo r  some
one undisclosed, is s u b s ta n tia lly  useless. I f  the  
agent refuses to  disclose, the  opposite  p a r ty  is
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no b e tte r o ff. I f  the  s ta tem e n t is tru e , the  
r ig h ts  and lia b ilit ie s  o f th e  p r in c ip a l can be 
established a t a n y  tim e  b y  p ro o f. The s ta te 
m e n t o n ly  acquires a business efficacy, as d is
t in c t  fro m  a fo rm a l con ten t, i f  i t  means “  I  am 
n o t liab le  b u t someone else is and he o n ly ,”  and 
th is  is w h a t I  th in k  i t  does mean.

Unless, th e n , som eth ing is to  be fo u n d  to  the  
c o n tra ry  in  th e  ea rlie r p a r t  o f  th is  cha rte r, the 
q u a lif ic a tio n  “  as agents ”  appears to  me to  
re lieve Messrs. M c K e lv ie  and  Co. fro m  personal 
l ia b i l i t y  on the  co n tra c t. There are tw o  
features in  the  ch a rte r s u ffic ie n tly  s ig n ifica n t 
to  be w o rth  considering in  th is  connexion— one 
is th a t,  o f  the  v e ry  num erous s tip u la tio n s  in  
th e ir  fa vo u r, w h ich  the  shipowners are e n tit le d  
to  have pe rfo rm ed b y  som ebody, those per- 
fo rm ab le  b y  charte rers eo nom ine  in  th is  c o u n try  
are m ore num erous th a n  those pe rfo rm ab le  b y  
charte rers eo nom ine  in  I ta ly ,  since in  the  la tte r  
case m a n y  o f th e m  are expressed to  be pe r
fo rm ab le  b y  “  consignees ”  o r b y  “  receivers ”  ; 
the  o th e r is th a t  the  ch a rte r begins b y  saying : 
“ I t  is th is  da y  m u tu a lly  agreed between 
Thom as H . Seed and Co., L im ite d , agents fo r  
owners, and James M c K e lv ie  and Co., N e w 
castle -upon-T yne , cha rte re rs .”

These features, so com m on as to  be a lm ost 
com m on fo rm , are o f l i t t le  w e ig h t in  a id  o f the  
ap pe llan ts ’ co n te n tio n  here. I f  th ro u g h o u t the  
ch a rte r “  Jam es M cK e lv ie  and Co.”  is to  be 
read w herever the  w o rd  “  charte rers ”  is fou nd , 
I  th in k ,  read ing  the  w ho le  in s tru m e n t tog e the r 
and g iv in g  effect to  eve ry  p a r t  o f  i t ,  th a t  
“  James M cK e lv ie  and Co., as agents ”  m us t be 
so read in  lie u  o f the  w o rd  “  charte rers,”  and 
then  m a tte rs  are le f t  as th e y  were on the  m ean
in g  o f th e  w ords “  as agents.”  The c ircu m 
stance th a t  Thos. H . Seed and Co. are described 
as agents fo r  owners and sign “  b y  a u th o r ity  o f 
owners and agents ”  carries th in gs  no fu r th e r  ; 
“  b y  a u th o r ity  o f owners ”  w o u ld  be im p lie d  
in  a n y  case, and the  re p e tit io n  o f “  as agents ”  
is  a re p e tit io n  o n ly . W h a t can be the  m eaning 
o f saying “  James M cK e lv ie  and Co., on  beha lf 
o f  th e ir  p r in c ip a l, engage th a t  James M cK e lv ie  
and Co., as charte rers, sha ll p a y  steam er 
dem urrage a t C iv ita  Vecch ia ”  except th a t  th e y  
b in d  th e ir  p r in c ip a l to  au thorise  th e m  to  pay 
fo r  h im  and  to  p u t  the m  in  funds to  do so ? 
The con s tru c tion  comes back to  the  same p o in t, 
th a t  the  a d d itio n  o f the  words “  as agents ”  
has the  e ffect o f  read ing a ll references to  James 
M c K e lv ie  and Co. in  the  ob liga tions  undertaken  
b y  the  charte rers, as i f  James M cK e lv ie  and Co. 
had  been th ro u g h o u t described as agents fo r  
charte rers, as Thos. H .  Seed and Co. are fo r  
owners. I  m a y  add th a t  clause 16 seems to  
corrobo ra te  th is  v iew . I t  runs, “  The b ro ke r
age o f  5 pe r cent, is due to  Thos. H . Seed and 
Co., L im ite d , one th ir d  o f w h ich  to  James 
M c K e lv ie  and  Co. on the  cargo be ing loaded.”  
H o w eve r th is  is read, i t  p la in ly  pu ts  M cK e lv ie  
and  Co. and Seed and Co. on e x a c tly  the  same 
fo o tin g , and Seed and Co. are a d m itte d ly  agents 
fo r  o thers in  th is  m a tte r  and n o th in g  m ore.

As to  the  a u th o ritie s , I  th in k  th a t  Gadd v . 
Houghton (sup.) canno t be u se fu lly  d is tingu ished

fro m  Lennard  v . Robinson (sup.), m ere ly  because 
H o u g h to n  was a se lling agent and R ob inson  
was a cha rte rin g  agent. The reasoning in  th e  
fo rm er case seems to  me to  be correct and i t  
ou gh t to  p re v a il. The strongest a rgum en t fo r  
Lennard  v . Robinson (sup.) is th a t  M e llish , L .J . ,  
when counsel fo r  the  de fendan t in  Wake v . 
H a rro p  (1862, 7 L .  T . R ep. 96 ; 1 I I .  &  C. 202), 
accepted i t  as good la w  aga inst h is c lie n t 
m a n ife s tly  to  th e  d isap po in tm en t o f  B ra m - 
w e ll, B ., and d id  n o t c ritic ise  i t  in  Gadd v .  
Houghton (sup.), a lth o u g h  i t  had been c ite d . 
I  th in k  the  w e ig h t o f  a u th o r ity  has long  been 
aga inst Lenn a rd  v . Robinson (sup.), tho ugh  i t  
has been c ite d  o ften  and  sometimes has been 
expressly fo llow ed , and  I  can see no good p u r 
pose to  be served b y  keeping i t  a live , as an 
a u th o r ity  to  be fo llow ed, i f  an e x a c tly  s im ila r 
case should arise fo r  decision, b u t n o t o th e r
wise. I  th in k  i t  was i l l  decided arid  th a t  in  the  
present case the  ju d g m e n t appealed against 
was r ig h t.

L o rd  P a r m o o r .— The question in  th is  appeal 
is  w h e the r the  respondents are pe rsona lly  
lia b le , unde r the  te rm s o f a c h a rte r-p a rty , fo r  
dem urrage in  d ischarg ing the  steam ship A ria d n e  
Irene . The defence o f th e  respondents is th a t  
th e y  signed the  c h a rte r-p a rty  “  as agents,”  
and  d id  n o t in c u r the reunde r an y  personal 
l ia b i l i t y .  The c h a rte r-p a rty  was signed as 
fo llow s  : “  F o r and  on be ha lf o f  James M cK e lv ie  
and Co. (as agents).— J . A . M c K e lv ie .”  The 
w ords “  as agents ”  are, in  m y  op in ion , c lea rly  
words o f q u a lif ic a tio n  and n o t o f descrip tion . 
T h e y  denote, in  unam biguous language, th a t 
the  respondents d id  n o t sign as p rinc ip a ls , and 
d id  n o t in te n d  to  in c u r personal l ia b i l i t y .  The 
signa tu re  applies to  th e  w hole con tra c t, and  to  
eve ry  te rm  in  the  c o n tra c t. I  th in k  i t  w o u ld  
n o t be adm iss ib le  to  in fe r  an im p lie d  te rm , 
o r im p lie d  te rm s, in  th e  co n tra c t incons is ten t 
w ith  the  l im ita t io n  o f l ia b i l i t y  d ire c tly  expressed 
in  th e  q u a lif ic a tio n  o f  the  s igna tu re , since the  
effect o f  such an im p lic a tio n  w o u ld  be to  
c o n tra d ic t an express te rm  o f th e  c o n tra c t. 
I t  is n o t im possib le  th a t,  b y  p la in  words in  the  
b o dy  o f th e  docum ent, persons s ign ing  “  as 
agents ”  m ay  expressly un de rta ke  some fo rm  
o f personal l ia b i l i t y  as p rinc ip a ls , b u t I  can 
f in d  no trace  o f an y  in te n tio n  o f the  respondents 
to  in c u r an y  such l ia b i l i t y  in  the  c h a rte r-p a rty  
w h ich  is in  question  in  th e  present appeal.

The a u th o ritie s  have n o t been consis ten t, b u t 
I  agree th a t  Gadd v . Houghton  (35 L . T . Rep- 
222 ; 1 E x  D iv .  357) should be fo llow ed . In  
Gadd v .  Houghton (sup.), James, L .J . ,  re fe rr in g  
to  th e  case o f Paice  v . W alker (sup.), says “  I  
canno t conceive th a t  the  words 1 as agents ’ 
can be p ro p e rly  understood as im p ly in g  m ere ly  
a de scrip tion . The  w o rd  ‘ as ’ seems to  exclude 
th a t  idea. I f  th a t  case were now  before us,
I  should h o ld  th a t  the  words ‘ as ag en ts .’ in  
th a t  case had  th e  same effect as the  w ords ‘ on 
accoun t o f ’ in  the  present case, and  th a t  the  
decision in  th a t  case ou gh t n o t to  s tan d .’ 
M e llish , L .J .  (sup.) expresses the  same op in ion , 
and  adds : “  W hen the  signa tu re  comes a t  the  
end yo u  a p p ly  i t  to  e v e ry th in g  w h ich  occurs
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th ro u g h o u t the  c o n tra c t.”  A rc h ib a ld , J . (sup.) 
adds : “  The usual w a y  in  w h ich  an agent 
con tracts , so as n o t to  render h im se lf pe rsona lly  
liab le , is b y  s ign ing  as agen t.”

In  Deslandes v . Gregory (2 L .  T . R ep. 634 ; 
2 E . &  E . 602), the  s igna tu re  was ‘ ‘ F o r Samuel 
Ferguson, Esq., o f Anam aboe, G regory B ro th e rs , 
as agents.”  A n  ac tio n  was b ro u g h t b y  the  sh ip 
owners aga inst G regory B ro th e rs . I t  was he ld  
in  th e  Queen’s Bench, and con firm ed in  the  
E xchequer Cham ber, th a t  th e  defendants were 
n o t liab le  on th e  c h a rte r-p a rty  as p rinc ip a ls . 
W illia m s , J . ,  d e live rin g  th e  ju d g m e n t o f the  
E xchequer Cham ber : “  The fo rm  o f  the  cha rte r- 
p a r ty  and th e  m ode o f s igna tu re, take n  toge ther, 
are decisive to  show th a t  th e  defendants d id  
n o t b in d  themselves b y  th e  co n tra c t as p r in c i
pals. T h e y  sign ‘ fo r  Samuel Ferguson, Esq., 
o f Anam aboe, G regory B ro th e rs , as agents.’ ”  
N o  d o u b t in  th is  case G regory B ro th e rs  are 
described as agents in  the  body  o f th e  cha rte r- 
p a r ty , b u t W illia m s , J . says : “  I t  w o u ld  requ ire  
ex trem e ly  p la in  words in  the  body o f the  con
tra c t  to  co n tro l the  effect o f  th a t  mode o f 
s ignature, and  no such words are to  be fo u n d  
the re .”

W hen th is  case was heard in  the  f irs t  instance, 
before B a ilhache , J . ,  the  o n ly  a u th o r ity  quoted 
"was Leonard  v .  Robinson (sup.). I f  th is  
a u th o r ity  had n o t been ove rru led , i t  w o u ld  have 
been in cu m b e n t on B a ilhache , J . to  fo llo w  i t .  
I  th in k ,  however, th a t  Lennard  v . Robinson  
(sup.) is n o t reconcilab le  w ith  Gadd v . Houghton  
(sup.), and th a t,  since the  decision in  th a t  case, 
i t  canno t be regarded as an a u th o r ity .  In  
Lennard  v . Robinson (sup.) th e  c o n tra c t was 
signed “  b y  a u th o r ity  o f  and as agents fo r ,”  
and, as s ta ted  in  Gadd v . Houghton (sup.), i t  
is n o t possible to  suggest clearer words to  show 
th a t  the  person s ign ing  th e  c o n tra c t is s ign ing 
fo r  a p r in c ip a l, and does n o t in te n d  to  in c u r 
Personal l ia b i l i t y .  The con s tru c tion  app lied  in  
Lennard  v . Robinson (sup.) was app lied  in  
W eidner v .  Hoggett (35 L .  T . R ep. 368 ; 1 C. P . 
D iv . 533), in  w h ich  the  de fendan t was he ld 
pe rsona lly  liab le  unde r a co n tra c t signed b y  
h im , “  on  accoun t o f Bebside C o llie ry , W . S. 
H o g g e tt.”

D iffe re n t considerations arise when a person 
signs a co n tra c t w ith o u t q u a lifica tio n , and the 
question is ra ised w he the r he is to  be deemed 
as co n tra c tin g  pe rsona lly  o r as agent o n ly . In  
such a case the  in te n tio n  o f th e  pa rties  is to  be 
discovered fro m  the  co n tra c t its e lf, and the  
ru le  la id  dow n in  S m ith ’s Le ad ing  Cases has 
been adop ted as a ru le  to  be fo llow ed : “  T h a t 
Where a person signs a co n tra c t in  h is  own 
name, w ith o u t q u a lifica tio n , he is p r im d  fac ie  
to  be deemed to  be a person c o n tra c tin g  person
a lly , and in  o rder to  p re ven t th is  l ia b i l i t y  fro m  
a tta c h in g  i t  m us t be appa ren t fro m  th e  o th e r 
Portions o f the  docum ent th a t  he d id  n o t in te n d  
to  b ind  h im se lf as p r in c ip a l.”  I  agree w ith  
A tk in ,  L .J .  th a t  i t  w o u ld  ten d  to  confusion 
to  consider these cases in  a case in  w h ich  the  
s ignature i ts e lf  has been expressly qua lified .

A tk in ,  L .J . ,  in  g iv in g  h is decision in  the  
Present case, says : “  I f  the  words q u a lify  the

s ignature, th e y  q u a lify  the  assent, and  n o th in g  
m ore m a tte rs .”  I  do n o t unders tand A tk in ,  
L .J .  to  exc lude the  p o s s ib ility  th a t  a person 
sign ing “  as agent ”  m a y  nevertheless in  the  
same docum ent expressly unde rtake  some fo rm  
o f personal l ia b i l i t y .  Such a p o s s ib ility  does 
n o t, in  m y  op in ion , a ffec t the  va lue o f  the  
ru le  as la id  dow n b y  A tk in ,  L .J .  o r its  accept
ance as an accurate gu ide in  the  cons truc tion  
o f  con tracts  n o t regu la ted b y  s ta tu te  o r con
sidera tions o f  a special character. T he  ru le  
accords w ith  the  d ic tu m  o f M e llish , L .J .  in  
Gadd v .  Houghton (sup.) : “  W hen the  signa tu re  
comes a t th e  end you  a p p ly  i t  to  e ve ry th in g  
w h ich  occurs th ro u g h o u t th e  co n tra c t.”

In  m y  o p in ion  the  appeal should be dismissed, 
w ith  costs.

S o lic ito rs , Dozening, M idd le ton , and  Leans ; 
Thomas Cooper and Co.

Supwnte Court of la b ia te .
COURT OF APPEAL.

Oct. 27, 30, 31, Nov. 1, 2, and  24, 1922.
(B efo re  B a n k e s  and Sc r u tt o n , L .J J . ,  and 

Eve, J .)
L a  Co m p a n ia  M a r t ia r t u  v . Co r p o r a tio n  of 

t h e  R o y a l  E x c h a n g e  A s s u r a n c e , (a)
A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D IV I S I O N .

Insurance (M a rin e )— Loss o f insured vessel—  
C la im  on po licy— Vessel scuttled zerith con
nivance o f owners— Onus o f proof.

The p la in t if fs  had insured the ir vessel zvith the 
defendants against, in te r  a lia , adventures and  
p e rils  o f the sea and ba rra try  o f the master and  
m ariners. The vessel having been to ta lly  lost 
du ring  the currency o f the p o licy  and a c la im  
having been made against the defendants under 
the po licy , the defendants refused to p a y  upon  
the ground that the vessel had been in te n tio na lly  
cast away by the capta in  and crew w ith  the 
connivance o f the owners.

Bailhache. J .  having given judgm ent fo r  the 
p la in t if fs , the defendants appealed.

H e ld , upon the facts that i t  was impossible to say 
that the p la in t if fs  had established that the loss 
o f the vessel was due to a p e r il covered by the 
p o licy . The presum ption m ight zvell be, when 
nothing was known except that the sh ip  had 
disappeared at sea, that her loss was by p e rils  
o f the sea. B u t when, although i t  was known  
she had sunk, there was evidence on each side 
which le ft the court in  doubt whether the 
effective cause o f the adm ission o f sea water 
was w ith in  or zvithout the po licy , the p la in t if fs ,  
the assured, fa ile d , fo r  they had not proved a 
loss by p e rils  insured against and the defendants 
were therefore entitled to judgm ent.

Decision o f Bailhache, J .  reversed.

(a) R ep o rte d  b y  E d w a u d  J . M . Ch a p l in , E sa ., B a r r is te r .  
a t-L a w .
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A p p e a l  fro m  a ju d g m e n t o f B a ilhache , J .
The ac tio n  was b ro u g h t b y  th e  p la in t if fs  to  

recover a sum  o f  150,000/. upon a p o lic y  o f 
m arine  insurance fro m  the  17 th  M a y  1920 to  
the  17 th  M a y  1921 aga inst adven tu res and 
pe rils  o f the  sea and b a r ra try  o f th e  m aster and 
m ariners upon  th e  h u ll and m ach ine ry  o f the  
p la in t if fs ’ steam ship A m u s .  The p o lic y  was 
subscribed b y  th e  defendants to  th e  a m o un t o f 
10 ,000 /.

The defendants denied th a t  the  steam er was 
lo s t b y  an y  o f th e  pe rils  insured aga inst ; th e y  
alleged th a t  she had  been cast aw ay w ith  the  
connivance o f  th e  owners and th e y  refused to  
p a y  under the  p o licy .

B a ilhache , J . he ld  th a t  th e  vessel was sunk 
as th e  re su lt o f  a co llis ion  w ith  f lo a tin g  wreckage 
an d  gave ju d g m e n t fo r  the  p la in tiffs .

The defendants appealed.
The fac ts  and  argum ents appear su ffic ie n tly  

fro m  the  judgm en ts .
D u n lo p , K .C ., G. P . Langton, and J .  R . E ll is  

C u n liffe  fo r  the  appe llan ts.
S tua rt Bevan, K .C . and S ir R . Aske  fo r  the  

respondents.
The fo llo w in g  cases were c ited  in  the  course 

o f th e  a rgum en t :
M o u n ta in  v . W hittle , 14 Asp. M ar. L a w  

Cas. 534 ; 125 L .  T . R ep. 193 ; (1921)
1 A . C. 615 ;

M u n ro  B rice  and Co. v . W ar R isks Associa
tion  L im ite d  and Anchor M a rin e  M u tu a l 
U n de rw riting  Association L im ite d , 14 
Asp. M ar. L a w  Cas. 312 ; 11? L .  T . R ep. 
708 ; (1918) 2 K .  B . 78 ;

L ind say  and others v . K le in ,  11 Asp. M a r. 
L a w  Cas. 563 ; 104 L .  T . R ep. 261 ; 
(1911) A . C. 194 ;

P icku p  v . The Thames and M ersey M a rin e  
Insurance Company L im ited , 4 Asp. M ar. 
L a w  Cas. 4 3 ; 39 L .  T . R ep . 341 ; L . 
R ep. 3 Q . B . D lv .  594 ;

Lennard 's  C a rry ing  Company L im ite d  v . 
A s ia tic  Petroleum Company L im ite d , 13 
Asp. M a r. L a w  Cas. 81 ; 113 L .  T . R ep. 
195 ; (1915) A . C. 705 ;

A ju m , Goolam, Hossen, and Co. and others 
v . U n ion  M a r in e  Insurance Company, 
9 Asp. M a r. L a w  Cas. 167 ; 84 L .  T . R ep. 
366 ; (1901) A . C. 362 ;

M entz, Decker, and Co. v . M a rit im e  In s u r 
ance Company L im ite d , 11 Asp. M ar. 
L a w  Cas. 339 ; 101 L .  T .  R ep . 808 ;
(1910) 1 K .  B . 132 ;

W estport Coal Company L im ite d  v . M c P h a il, 
3 Asp. M ar. L a w  Cas. 378 ; 78 L .  T . R ep. 
490 ; (1898) 2 Q. B . 130 ;

Jones v . N icholson, 10 E x . 28 ;
Green v .  Brow n, S tra . 1199 ;
Sassoon and Co. v .  Western Assurance 

Company, 12 A sp. M ar. L a w  Cas. 206 ; 
106 L .  T . R ep . 9 2 9 ; (1912) A . C. 
561

H a m ilto n  v . P a n d o rf, 6 Asp. M a r. L a w  Cas. 
212: 57 L . T .  R ep. 726 ; 12 A p p . Cas.
518 ;

I lu r s t  v . Evans, 116 L .  T . R ep. 252 ; (1917)
1 K .  B . 352 ;

S m itton  v .  O rient Steam N av iga tion  Com
p a ny  L im ite d , 10 A sp. M a r. L a w  Cas. 
459 ; 96 L .  T . R ep. 848 :

Ley land  S h ipp ing  Com pany L im ite d  v . 
N orw ich  U n ion  F ire  Insurance Society 
L im ite d , 14 Asp. M a r. L a w  Cas. 258 ; 
118 L .  T . R ep. 120 ; (1918) A . C. 351 ;

C ur. adv. vu lt.

B a n k e r , L .J .— T h is  is an appeal fro m  the  
decision o f a learned judge  upon  a question o f 
fa c t o f a v e ry  serious cha racter and in v o lv in g  
serious consequences. U n de r o rd in a ry  c ircu m 
stances Ib is  c o u rt n a tu ra lly  attaches v e ry  great 
w e ig h t to  the  o p in ion  o f th e  t r ia l  judge  upon  the 
question o f the  c re d ib ili ty  o f witnesses in  any 
case where th e  judge  has had th e  o p p o rtu n ity  
o f  seeing th e m  and hearing  the m  g ive th e ir  
evidence. The learned judge  w ho tr ie d  th is  
ac tio n  speaks o f i t  in  h is  ju d g m e n t as one 
w h ich  ha d  g iven h im  th e  greatest possible 
a n x ie ty  and one in  w h ich  i t  was d if f ic u lt  to  
ascerta in the  facts w ith  c e rta in ty . H e  f in a lly  
to o k  a v ie w  o f th e  fac ts  favou rab le  to  the  
respondents. I t  is m ade clear b y  h is ju d g m e n t 
th a t  th is  v ie w  was based upon  the  be lie f th a t 
the  second officer was te ll in g  the  t r u th  in  re fe r
ence to  h is ha v in g  seen a f lo a tin g  mass close to  
the  vessel s h o rtly  before the  leak was discovered 
as th e  learned judge  in  te rm s says th a t  the 
respondents’ case in  substance depended upon 
w h e the r he be lieved the  second officer o r no t. 
I t  was a p p a re n tly  because he be lieved th is  
s to ry  th a t  th e  learned judge  accepted the 
evidence o f th e  ch ie f engineer as tru e , in  spite 
o f th e  fa c t th a t  d u rin g  his cross-exam ination 
he had a p p a re n tly  in d ica ted  th a t  he d id  no t 
regard  h im  as a re liab le  w itness. The learned 
judge  in  h is ju d g m e n t says th a t  he fo rm ed  the 
favo u rab le  o p in ion  o f the  second officer a fte r 
seeing h im  in  th e  w itness b o x  and  hearing  h im  
g ive  h is evidence. T h is  was a m is take  as th is  
w itness was exam ined on com m ission in  Spain- 
I t  is  a p i t y  th a t  counsel d id  n o t ca ll th e  learned 
judge ’s a tte n tio n  to  th e  e rro r. As th e  case 
comes before th is  c o u rt the  ju d g m e n t appealed 
fro m  is one w h ich  rests e n tire ly  upon  the  v iew  
th a t  the  second officer is a w itness o f t r u th ,  and 
upon  th a t  question i t  is  c lear th a t  the  learned 
judge  fo rm ed  his o p in ion  under a m isapprehen
sion. U n de r these circum stances th is  cou rt 
m us t exam ine the  evidence w ith o u t th e  assis 
ance, w h ich  i t  is a lw ays g lad  to  have, o f an 
o p in ion  o f  the  t r ia l  judge  as to  the  c red ib ih  y  
o f witnesses w hom  he has heard and seen.

A  p o in t was raised a t the  end o f the  argum en s 
o f th e  counsel fo r  th e  respondents upon  wha 
was, I  th in k ,  e rroneously re fe rred  to  as th e  on 
o f p ro o f. T h is  I  w i l l  deal w ith  before re fe rring  
to  a n y  o f th e  facts. I t  arose in  th is  way- 
Counsel was asked w h a t th e  p rope r re su lt worn 
be, assum ing the  c o u rt, upon  the  w hole ot 
evidence, was le ft  in  d o u b t as to  w h e the r tn  
respondents had  made o u t th e ir  case. . 
answer was th a t  the  c o u rt m us t the n  fa l l  a 
upon  th e  p re sum p tion  th a t,  the  vessel being
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seaw orthy vessel and ha v in g  been lo s t b y  some 
unascerta ined p e ril, the  p e ril m us t be presum ed 
to  be a p e r il covered b y  the  po licy . T h is  con ten
t io n  is, in  m y  op in ion , q u ite  un tenab le . In  a 
case lik e  the  present i f  the  assured makes o u t a 
p r im d  fac ie  case, as the  respondents in  the  
present case d id , then , unless the  unde rw rite rs  
displace th a t  p r im d  fac ie  case, the  assured is no 
d o u b t e n tit le d  to  re ly  upon the  p resum p tion . 
On th e  o th e r hand  i f  the  p r im d  fac ie  case, w h ich  
was th e  fo u n d a tio n  upon  w h ich  th e  presum p
t io n  was rested, fa ils  because the  unde rw rite rs  
p u t fo rw a rd  a reasonable exp la na tio n  o f the  
loss the  supers tructu re  fa lls  w ith  i t .  I f  bo th  
the  assured and  th e  unde rw rite rs  p u t  fo rw a rd  
an exp la na tio n  o f  the  loss, the loss is n o t 
unexp la ined  in  a sense w h ich  w o u ld  a d m it o f 
the  p resum p tion , m ere ly  because the  c o u rt is 
unable to  say w h ich  o f  the  tw o  exp lanations 
is the  correct one. In  m y  v ie w  o f the  facts o f the  
present case th is  conclusion disposes o f th is  
appeal because, ha v in g  regard  to  the  case made 
fo r the  appe llan ts  in  the  c o u rt below , I  f in d  i t  
im possib le to  say th a t  the  respondents have 
established to  m y  sa tis fac tion  th a t  the  loss o f 
th e  vessel was due to  a p e ril covered b y  the  
po licy .

I  am  u n w illin g , however, to  rest m y  ju d g 
m en t e n tire ly  on th is  p o in t, as the  evidence 
has been exh a u s tive ly  discussed, and I  have 
fo rm ed a c lear op in ion  upon  i t .  The respondents’ 
case rests upon w h a t is alleged to  be a fa c t and 
upon a series o f theories a ll founded on th a t  fac t. 
The fa c t is  th e  presence o f  the  b lack  mass as 
deposed to  b y  the  second officer. The theories 
founded on th a t  fa c t are (1) th a t  some p ro je c t- 
>ng p o rtio n  o f the  f lo a tin g  mass came in to  
co llis ion  w ith  the  vessel ; (2) th a t  the  b low  was 
a s la n tin g  b lo w  s tr ip p in g  some p o rtio n  o f the  
b ilge keel ; (3) th a t  w a te r found  its  w a y  in to  
the  vessel th ro u g h  the  holes where the  rive ts  
h o ld ing  th e  b ilge  keel to  the  pla tes o f  the  vessel 
had been sheered o ff. The second and th ird  
theories are p u t  fo rw a rd  as accoun ting  fo r  the  
absence o f  an y  noise o f  a v io le n t b low , o r o f any 
v ib ra tio n , and as accoun ting  fo r  the  slow in flo w  
° f  w a te r im m e d ia te ly  fo llo w in g  the  co llis ion  
and increasing la te r b u t never w ith  such in rush  
as w o u ld  s ink  the  vessel in  less th a n  five  and a 
h a lf hours. I f  th e  evidence o f  th e  second officer 
' s disbe lieved, the  respondents’ case m ust fa il, 
because th a t  case rests upon the  assum ption 
th a t a co llis ion  to o k  place between some 
P ro jec ting  p o r tio n  o f the  subm erged mass and 
the vessel. T h is  w itness gave evidence on com 
m ission. T h is  c o u rt has there fore  the  same 
o p p o rtu n ity  o f fo rm in g  an o p in ion  on th a t  
evidence as the  learned judge  had  in  the  co u rt 
below. T h is  com m ent m ay  no d o u b t be made 
on th is  w itness’ evidence, nam ely , th a t  i f  he had 
desired to  te ll lies, he m ig h t have made up a 
m uch b e tte r s to ry  fo r  the  respondents th a n  he 
m  fa c t d id . A p a r t  fro m  the  single fa c t th a t  
he speaks to  seeing the  f lo a tin g  mass, his 
evidence is e n tire ly  favourab le  to  the  appe llan ts ’ 
?ase- A cco rd in g  to  h im  the  mass when f irs t seen 
ls a b a ft the  bridge. I t  is a t such a d istance 
th a t an y  con tac t appears to  be a t least ex-

l tre m e ly  u n lik e ly . N o  noise is heard o r v ib ra 
t io n  fe lt .  The w itness suspects n o th in g  and 
undresses and goes to  bed. On th e  o th e r 
hand , in  cross-exam ination, he persisted in  
de ny ing  th a t  he had ever heard th a t  the re  were 
suspicions ab ou t the  m anner in  w h ich  th e  
sh ip  was los t, and he was n o t prepared to  a d m it  
th a t  he had an y  know ledge o f the  suggestion 
th a t  the  vessel had been cast aw ay. T h e  
w itness was exam ined on the  2nd Feb. 1922. 
T he  ac tio n  had been commenced in  the  previous 
O ctober. H a v in g  regard to  th is  fa c t and to  the  
pecun ia ry  in te res t o f  the  w itness and his fa m ily  
in  the  resu lt o f  the  ac tion , I  canno t believe th a t  
in  th is  p a r t  o f h is evidence the  w itness was 
e ith e r te ll in g  the  t r u th  o r desirous o f te ll in g  the  
t r u th ,  w ith  th e  re su lt th a t  I  canno t regard h im  
as a w itness upon  whose v e ra c ity  and re l ia b il ity  
the  en tire  case o f the  respondents m ay  be rested. 
I f  the  s to ry  o f  the  flo a tin g  mass breaks dow n 
the  rest o f  the  s to ry  goes w ith  i t .  B u t  assum
in g , w ith o u t decid ing, th a t  the  flo a tin g  mass 
was seen as described b y  the  second officer, 
w h a t then  ? Unless some p o r tio n  o f the  floa ting  
mass touched th e  vessel th e  presence o f the  
mass is im m a te ria l. A cco rd ing  to  the  th e o ry  o f 
th e  respondents, as f in a lly  developed b y  th e ir  
experts, the  p o in t o f  con tac t was m ost p ro b a b ly  
where the  b ilge  keel commences, th a t  is to  say, 
a t a p o in t opposite  to  the  fo rem ast o f the  vessel, 
and some 8 0 ft. fo rw a rd  o f th e  w a te r tig h t b u lk 
head a t fram e 92. T h is  p o in t o f con tac t is 
selected in  o rder to  accoun t fo r  the  alleged 
s tr ip p in g  back o f the  b ilge  keel w ith o u t noise o r 
v ib ra tio n , and fo r  the  entrance o f w a te r in to  
the  fore p a r t  o f  the  vessel, as w e ll as in to  the  
engine and bo ile r room s. The fa c t th a t  a p o in t 
so fa r  fo rw a rd  has to  be selected as the  p o in t o f 
con ta c t in  o rder to  account fo r  ce rta in  ascer
ta in ed  facts renders the  th e o ry  o f a possible 
con ta c t between some p ro je c tin g  p o rtio n  o f the  
subm erged mass and the  vessel n o t m ere ly  ve ry  
u n lik e ly , w h ich  was the  v ie w  taken  b y  th e  
learned judge , b u t, in  m y  op in ion , q u ite  u n te n 
able. N o  sa tis fa c to ry  exp la na tio n  was, in  m y  
op in ion , g iven  b y  the  respondents’ w itnesses as 
to  how  an y  p o rtio n  o f the  alleged flo a tin g  mass 
cou ld  p ro je c t s u ffic ie n tly  to  come in to  con tac t 
w ith  the  vessel 2 0 ft. be low  the  w a te rlin e , and  
even i f  such a th in g  was possible the  p o in t o f 
con tac t m us t have been so fa r  a f t  as n o t to  
accoun t fo r  the  w a te r in  the  fore p a r t  o f the  
vessel in  su ffic ien t q u a n tity  to  cause her to  
s ink  b y  th e  head. A p a r t fro m  these considera
tion s , the re  is an en tire  absence o f  a n y  evidence 
o f any v ib ra tio n , and  no noise is spoken to  
except b y  witnesses w ho, i f  the  vessel was 
th ro w n  aw ay, m ust have been p r iv y  to  th e  
s c u ttlin g . The evidence as to  the  na tu re  o f th e  
noise is suggestive o f the  idea th a t  the  witnesses 
w ho spoke to  the  alleged noise were n o t aw are 
o f w h a t the  p rope r descrip tion  o f the  k in d  o f 
noise w o u ld  be to  f i t  in  w ith  the  co llis ion  th e o ry . 
There o n ly  rem ains fo r  considera tion  th e  th ird  
th e o ry  upon w h ich  the  respondents’ case de
pended, nam ely , the  th e o ry  as to  how  the  w a te r 
entered the  vessel in  such a w a y  as to  accoun t 
fo r  the  appearances spoken to  b y  the  ch ie f
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engineer and  o th e r witnesses and the  s in k ing  o f 
the  vessel b y  the  head in  ab ou t f ive  and a h a lf  
hours . Some th e o ry  m us t be suggested w h ich  
w o u ld  accoun t fo r  the  v e ry  g radua l in flo w  o f 
w a te r in to  the  engine and bo ile r room s, and fo r  
th e  fa c t th a t  th e  w a te r when f irs t  seen was 
flow ing  a f t  fro m  a p o in t between the  p o r t  bo ile r 
and the  p o r t  b u nke r in  th e  bo ile r room . A n y  
idea th a t  a n y  o f th is  w a te r found  its  w a y  fro m  
N o . 2 h o ld  in to  the  b o ile r room  can be d is
missed su m m a rily . I f  once the  w a te r had risen 
in  N o . 2 h o ld  to  a h e ig h t su ffic ien t to  en te r the  
bo ile r room  th ro u g h  th e  doors, o r  e ith e r door, 
in  th e  w a te r tig h t bu lkhead , i t  seems u n lik e ly  
th a t  an y  w a te r cou ld ru n  a f t  u n t i l  i t  had risen 
in  the  b o ile r room  to  th e  h e ig h t a t w h ich  i t  
Stood in  N o . 2 ho ld . A p a r t  fro m  th is  con
s idera tion , th e  stokers in  the  b o ile r room  w ou ld  
never have a llow ed the  doors to  rem a in  open 
i f  w a te r was com ing th ro u g h  the m . T o  account 
fo r  the  w a te r, the re fore , th e  th e o ry  m u s t be 
th a t  a s tr ip p in g  o f  the  b ilge  keel to o k  place ju s t  
a f t  o f  fram e 92, and th a t  the  sheared r iv e ts  gave 
w a y  one b y  one ju s t  s u ffic ie n tly  q u ic k ly  to  
accoun t fo r  the  rise o f w a te r in  the  b o ile r room  
and engine room . Com bined w ith  th is  th e o ry  
m ust be the  th e o ry  th a t  su ffic ien t r iv e ts  were 
sheared fo rw a rd  o f the  w a te r tig h t bu lkhead  a t 
fram e 92 to  a d m it su ffic ien t w a te r in to  N o . 2 
h o ld  to  cause the  vessel to  s in k  b y  th e  head, 
and com bined w ith  b o th  theories m us t be the  
th e o ry  th a t  the  r iv e ts  w h ich  were forced in  were 
forced in  a t such tim es and in  such m anner as 
to  account fo r  the  requ is ite  a m o un t o f w a te r 
g e ttin g  in to  the  vessel to  s ink  he r in  f ive  and a 
h a lf  hours. These appear to  me to  be fa n c ifu l 
theories, b u t  th e  fac ts  were n o t su ffic ie n tly  
in ves tiga ted  to  enable me to  fo rm  an y  con fiden t 
op in ion  upon  them . I  can o n ly  say th a t  such 
theories as these m us t them selves be based 
e ith e r upon  sound theories o r upon  well-ascer
ta in ed  facts before I  should feel in c lin ed  to  
accept the m . T u rn in g  now  to  the  ap pe llan ts ’ 
case, I  f in d  a th e o ry  w h ich  to  a ll appearances 
fits  in  w ith  the  ascerta ined facts as to  the  f irs t 
appearance o f the  w a te r and the  s in k ing  o f the  
sh ip . The ch ie f engineer had ab un da n t oppo r
tu n ity  o f do ing  w h a t i t  is suggested he d id . 
T he  N o . 2 ba lla s t p o r t  ta n k  m anhole cover 
cou ld  easily have been ad jus ted  before the  vessel 
p u t to  sea. There o n ly  rem ained the  open ing o f 
the p rope r va lve  in  th e  va lve  box in  the  bo ile r 
room  to  w h ich  the  ch ie f engineer had  access, 
and  to  w h ich  he a d m itte d ly  w e n t on tw o  
occasions, on e ith e r o f  w h ich  he m ig h t have 
opened th e  va lve  and the  opening o f the  sea 
connection  in  the  engine room  where the  
engineers w o u ld  n a tu ra lly  be. I f  w a te r was 
a d m itte d  in to  N o . 2 ba lla s t ta n k  w h ile  the  p o r t 
m anhole cover was e ith e r open o r loose, the 
w a te r w o u ld , accord ing to  the  evidence, f irs t  
appear where i t  was f irs t  no ticed , and i t  w o u ld  
flow  a f t ,  as i t  was sta ted  th a t  i t  d id , and i t  
w o u ld  have flow ed a t a ra te  su ffic ien t to  s ink  
the  vessel in  f ive  and a h a lf  hours. I f  th is  was 
done d e lib e ra te ly  there is no reason to  suppose 
th a t  the  w a te r tig h t doors were ever su ffic ie n tly  
closed to  p re ven t su ffic ien t w a te r passing

th ro u g h  them  in to  th e  crossbunker and N o . 2 
h o ld  to  accoun t fo r  th e  vessel go ing dow n b y  
the  head. W h a t, the n , is th e  p o s itio n  created 
b y  the  cases made fo r  the  appe llan ts  and  res
pondents respective ly  to  accoun t fo r  th e  s in k ing  
o f th e  vessel ? O n the  one hand  a s to ry  o r series 
o f stories w h ich  appear to  me to  be e ith e r 
un re liab le  o r incred ib le . On the  o th e r hand , 
a s to ry  w h ich  is consis tent w ith  the  ascer
ta in e d  facts, b u t w h ich  no d o u b t rests upon 
th e  assum ption  th a t  several o f the  officers 
and crew are b o th  lia rs  and c rim ina ls .

I t  is o n ly  n a tu ra l to  sh rin k  fro m  com ing to  
such a conclusion unless forced to  do so, 
especia lly in  a case where th e  learned judge  who 
tr ie d  the  ac tio n  to o k  the  opposite v ie w . I  have 
g iven th is  case m y  m ost ca re fu l consideration 
and  I  feel com pelled to  a rr iv e  a t the  conclusion 
th a t  the  vessel was d e lib e ra te ly  scu ttle d  w ith  
th e  connivance o f th e  responsible m anagers o f 
the  com pany ow n ing  her. A p a r t  fro m  the  
considerations to  w h ich  I  have a lready  referred 
i t  is necessary to  take  in to  accoun t va rious 
m a tte rs , a ll o f  w h ich  go to  sup po rt the  conclu
sion w h ich  I  have a lready  ind ica ted . T o  these 
I  w i l l  b r ie f ly  re fe r, F irs t ,  m o tive . I t  is n o t 
necessary to  go in to  th e  figures to  p rove  an 
ab un da n t pecun ia ry  m o tive , n o t o n ly  on the 
p a r t  o f the  responsible managers o f th e  com pany 
b u t on  th e  p a r t  o f m em bers o f the  crew in c lud in g  
the  ch ie f engineer and th e  second officer. 
Secondly, re la tio nsh ip  between various members 
o f  the  crew  to  each o th e r, and to  the  m anaging 
d irec to rs  w h ich , to  some e x te n t, m ig h t supp ly 
the  w a n t o f pe cun ia ry  m o tive , and  to  some 
e x te n t m ig h t encourage the  idea o f securing any 
necessary assistance w ith o u t the  danger o f 
be ing be trayed  and detected. T h ird ly ,  the  
ex tre m e ly  suspicious circum stances a tte n d in g  
the  abandonm ent o f  the  vessel. N o  M arcon i 
s ignal. N o  flares. N o  sum m oning o f the  
carpen te r, and the  appa ren t acceptance b y  the  
ca p ta in  and  responsible officers o f the  fa c t th a t 
th e  vessel was doom ed and  th a t  the re  was no 
need and no necessity to  do a n y th in g , o r to  
a tte m p t to  do a n y th in g , e ith e r to  save her, o r to  
sum m on assistance. F o u r th ly ,  the  v e ry  u n 
sa tis fa c to ry  w a y  in  w h ich  the  ch ie f engineer 
a p p a re n tly  gave h is evidence and w h ich  resu lted 
in  the  learned judge  in d ic a tin g  p re tty  p la in ly  
th a t  he d id  n o t accept h is answers. F if th ly ,  
the  v e ry  suspicious accoun t w h ich  the  ch ie f 
engineer gave o f h is m ovem ents a fte r  he heard 
the  noise and a fte r the  f irs t  d iscovery o f the 
w a te r in  the  engine room . H e  o m itte d  to  
sum m on th e  carpen te r o r to  sound the  bilges, 
tho ugh  he d id  exam ine the  tan ks  in c lud in g  
N o . 2 ba lla s t ta n k . I t  is d if f ic u lt  to  see w hy 
he d id  th is  unless i t  was in  o rder to  ascerta in 
how  the  flood ing  o f the  ta n k  was progressing- 
F in a lly ,  the re  is the  course taken  b y  the  m aster. 
T h is  seems to  me to  be consis tent o n ly  w ith  a 
p rede te rm ined  decision to  cast aw ay the  vesse . 
On the  question  o f the  ow ner’s re sp on s ib ility  
th is  decision o f the  m aster appears to  me to  be 
a ll im p o rta n t. I  canno t conceive o f such a 
decision in tended  to  be p u t in to  ope ra tion  so 
soon a fte r  the  vessel le f t  he r p o r t  o f load ing ,
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ha v in g  been a rr iv e d  a t  except w ith  th e  con
n ivance, o r b y  the  in s tru c tio n , o f the  m anag ing 
d ire c to r, whose pecun ia ry  in te res t in  such a 
decision is v e ry  m arked . I  do n o t th in k  th a t  i t  
a t a l l necessarily fo llow s th a t  the  o th e r d irec to rs  
were pe rsona lly  responsible, and I  th in k  th a t 
the  learned judge  was m is take n  in  his v ie w  o f 
the  evidence as a ffec ting  D o n  Jesus de la  R ic a ’s 
po s itio n  in  regard  to  h is loan. I  have n o t gone 
in to  th e  fac ts  in  fu l l  d e ta il, b u t  I  have, I  th in k , 
su ffic ie n tly  in d ica ted  th e  reasons fo r  m y  decision. 
T hough in  th e  re s u lt I  d iffe r  fro m  the  conclusion 
a rrive d  a t b y  the  learned ju dg e , I  canno t he lp  
fee ling th a t  had he n o t been in fluenced b y  an 
u n fo rtu n a te  m isapprehension in  reference to  
th e  evidence o f  the  second officer, he w o u ld  have 
taken  the  same v ie w  o f th e  facts as th is  c o u rt is 
now  ta k in g . The appeal m us t be a llow ed w ith  
costs and the  ju d g m e n t entered fo r  the  
p la in t if fs  m us t be set aside and entered fo r  the 
de fendants w ith  costs.

Sc r u t t o n , L .J .— A  Spanish com pany sued 
un de rw rite rs  fo r  the  loss b y  pe rils  insured 
against o f  th e  steam er A rn u s . T h e y  alleged th a t  
she sank th ro u g h  the  e n try  o f w a te r b y  reason 
o f a co llis ion  w ith  f lo a tin g  w reckage. The unde r
w rite rs  rep lied  th a t  she sank because she was 
scu ttled  b y  the  desire and w ith  the  p r iv i t y  o f  the  
owners. B a ilhache , J ., w ho describes th e  case 
as ha v in g  g iven  h im  th e  greatest a n x ie ty  and 
says th a t  he has never tr ie d  a case w h ich  gave 
h im  so m uch tro u b le , fou nd  th a t  the  w a te r 
entered th ro u g h  a co llis ion . H e  d id  so m a in ly  
because he be lieved the  second officer who 
described his seeing flo a tin g  wreckage and 
because he th o u g h t th is  evidence made the  rest 
o f the  s to ry  possible, and he speaks o f h is re 
s u lta n t decision as “  p ra c tic a lly  unappealab le .”  
Counsel fo r  the  respondents to o k  the  same line , 
describ ing i t  to  us as a conclusion o f fa c t w ith  
w h ich  th is  c o u rt w o u ld  n o t in te rfe re . The ju d g 
m en t o f th is  c o u rt in  Slingsby  v . The A ttorney- 
General ( T . W . and A . P . S lingsby cited ) (32 
fim e s  L .  R ep. 364). shows th a t  th is  c o u rt w il l 
reverse even the  ju d g m e n t o f a judge w ho has 
seen a w itness and believed her fro m  her 
dem eanour i f  the  o th e r facts in  th e  case are 
strong enough. In  th is  case the re  is th is  
Peculiar fea tu re . The learned judge  says o f 
second m ate , F ilip e  Y b a rra , “  he gave his 
evidence on com m ission, and repeated i t  here, 
and I  was im pressed w ith  his dem eanour and 
bis frankness.”  The learned ju d g e ’s m em ory had 
u n fo rtu n a te ly  fa ile d  h im  : F e lipe  Y b a rra  d id  n o t 
g ive evidence before th e  learned judge  a t  a ll, 
bu t was exam ined on com m ission. H is  b ro the r, 
Jose Y b a rra , d id , b u t gave no evidence m a te ria l 
bo the  p o in t the  judge  considered c ruc ia l. I  
bave no desire to  encourage counsel to  in te r ru p t 
and correct the  judge  in  the  course o f his ju d g 
m ent a t eve ry  s ta tem ent w h ich  th e y  th in k  is n o t 
f lu ite  accurate, b u t th is  was such an obvious 
and im p o rta n t e rro r th a t  I  reg re t the  ju d g e ’s 
a tte n tio n  was n o t a t once called to  i t  th a t  he 
m ig h t consider w he the r the  absence o f observa
tio n  o f dem eanour o f the  w itness in fluenced his 
View in  a m a tte r  in  w h ich  he had ob v io u s ly  been 
hes ita ting . F u rth e r, the  conclusions o f fa c t 
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are la rge ly  inferences fro m  o th e r facts 
and  balances o f p ro b a b il ity  as to  w h ich  
th is  c o u rt can judge  as w e ll as the  judge 
below.

The circum stances o f the  loss were v e ry  
suspicious, as B a ilhache , J . th o u g h t. The 
com pany, w ith  a ca p ita l o f, ro u g h ly , 100,000/. 
a t th e  h e ig h t o f  the  sh ipp ing  boom , had 
bo ugh t the  sh ip  fo r  160,000/., the  excess o f 
p rice  ove r th e  ca p ita l be ing a loan fro m  one 
o f the  owners, M r. de la  R ica . The sh ip  had 
made some p ro fits , b u t the  s lum p in  sh ipp ing  
had  th e n  come, and the  va lue  o f th e  sh ip  had 
fa llen  fro m  160,000/. to  14,000/. The com pany 
owed a considerable sum to  M r. de la  R ica  and 
over 50,000 pesetas to  th e  m anag ing d irec to r, 
M . Lo ng a ray . On the  27 th  A p r i l  1921, when 
she was lo s t, he r assurance p o lic y  had  ne a rly  
exp ired , b u t as she was insured  fo r  150,000/. 
on sh ip  and 24,000/. on d isbursem ents, her loss 
w o u ld  ob v io u s ly  be v e ry  p ro fita b le  to  her 
owners, tho ugh  th is  cou ld  be said o f a great 
m an y  ships a t th a t  t im e . She was be ing n a v i
gated b y  a fa m ily  p a r ty . H e r f irs t  and second 
officers, th e  tw o  Y ba rras , were stepsons o f the  
m anaging ow ner, Lo ng a ray . H e r ca p ta in  was 
the  uncle o f  the  Y ba rras . O f the  4820 shares 
o f 500 pesetas each, the  m anag ing d ire c to r held 
1240 shares ; h is ijin e  stepch ild ren , the  tw o  
Y ba rras  and th e ir  seven b ro the rs  and sisters. 
648 shares, and th e  engineer, Gomeza, e ig h ty  
shares. The cap ta in  was n o t a shareholder. 
There were rem arkab le  inc iden ts  on th e  voyage 
and loss such as are fre q u e n tly  fou nd  in  s c u tt
lin g  cases. The voyage was fro m  V iv e ro  w ith  
ore to  R o tte rd a m . V iv e ro  is a p o r t  near the  
no rth -w este rn  corner o f Spain, a l i t t le  n o r th  o f 
F in is te rre , and the  course should be la id  b y  the  
cap ta in  to  pass clear o f U sh an t, w ith  its  dan
gerous rocks and fogs, o r, a t  a n y  ra te , c lear o f 
the  lig h ts  south o f LTshant, a t  A rm en  R o ck , and 
Penm arch P o in t. A  course was set w h ich , i f  
p ro longed, w o u ld  take  the  sh ip  ashore inside 
A rm en  R ock , an unusua l course and  o u t o f  the  
tra c k  o f ships passing fro m  F in is te rre  to  
U shan t. I t  w o u ld  have the  advantage o f 
b r in g in g  the  ship nearer the  fish ing  flee t in  the  
ba y  south o f P enm arch, w ho, in  fa c t, p icked 
up the  crew w hen in  th e ir  boats. There was 
an u n ju s tif ia b ly  ha s ty  abandonm en t o f the  ship 
ab ou t tw o  hours a fte r  the  suggested co llis ion . 
She k e p t a flo a t fo r  th ree hours a fte r  she was 
abandoned. N o  a tte m p t was m ade to  use the  
M arcon i appara tus w ith  w h ich  she was f it te d , 
o r to  use b lue lig h ts  o r rocke ts, o r to  secure a 
to w  tow ards la nd  fro m  sa lv ing  ships. One has 
ab un da n t m o tiv e  fo r  s c u ttlin g , a n d  inc iden ts  
suggestive o f s c u ttlin g , before one comes to  
exam ine the  evidence as to  the  suggested 
co llis ion  and th e  r iv a l theories o f the  e n try  o f 
w a te r. N o one in  the  sh ip  fe lt  the  alleged 
co llis ion , tho ugh  p a r t  o f its  effects were said 
to  be near the  engine room , in  w h ich  an 
engineer and donkeym an were w o rk in g , and 
ju s t  under the  engineers’ be rths in  w h ich  tw o  
engineers were ly in g . The second office r on the  
bridge, w ho is said to  have seen the  flo a tin g  
wreckage, d id  n o t th in k  a co llis ion  had occurred.

0  1
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o r re p o rt th e  wreckage to  anyone. N e ith e r the  
deck lo o k -o u t n o r th e  he lm sm an was called, 
and p resum ab ly  saw no wreckage. The second 
o ffice r’s s to ry  was th a t  between 11.15 p .m . and 
11.30 p .m ., s tand ing  on the  po rts ide  o f the  
bridge , in  “  good w eathe r, s ta rry  and d a rk ,”  
he saw a d a rk  mass, a b o u t 2 ft .  above w a te r, 
w h ich  he estim a ted  to  be 25 m etres (8 1 ft. long) 
and  8 m etres (2 6 ft.)  w ide . H e  th o u g h t i t  was 
“  6 to  7 ”  o r “ 7 to  8 ”  m etres fro m  th e  sh ip  (20 ft. 
to  2 6 ft.) . H e  d id  n o t see i t  t i l l  i t  was a l i t t le  
beh ind  the m . The th e o ry  o f th e  p la in t if fs  has 
a lw ays been th a t  the  sh ip  was s tru c k  v e ry  deep 
in  th e  w a te r. The w a te r was f irs t  seen in  the  
engine room  bilges ; and  th e y  g ra d u a lly  de
ve loped a th e o ry  th a t  th e  b ilge  keel was r ip pe d  
o ff b y  a g lanc ing  b low . A t  f irs t  th e y  s im p ly  
said “  a le ak  ”  the n  “  a g lanc ing  b lo w  on her 
p o r t  side in  th e  ne ighbourhood o f the  cross- 
b u nke r b u lkh ead .”  I f  th is  were h ig h  up , i t  
w o u ld  m ean a fra c tu re d  p la te , w h ich  m us t mean 
considerable force and  a b low  th a t  w o u ld  be 
fe lt .  So the  suggested b lo w  was made to  be 
one w h ich  r ip p e d  o ff th e  b ilge  kee l, w h ich  is a 
p la te  r iv e te d  to  a T  ba r, w h ich  again is r iv e te d  
to  the  side o f  th e  ship. I t  was suggested th a t  
a s lid in g  b low  m ig h t shear o r tea r o u t th e  r iv e ts , 
and  so leave holes in  th e  side o f  th e  ship. The 
im p o rtan ce  o f  th is  is th a t  the  b ilge  keel is 
on th e  tu rn  o f  the  b ilge  and some 2 0 ft. below 
th e  w a te r lin e . W h a t so rt o f  wreckage is i t  
th a t,  v is ib le  above th e  sea, 2 0 ft. a t  least fro m  
th e  side o f th e  sh ip , s trikes th e  sh ip  2 0 ft. be low  
w a te r ? T he  s im p lest m athem atics  show th a t  
i t  is som eth ing ove r 3 0 ft. long , p ro je c tin g  a t an 
angle o f 45 degrees fro m  the  nearest side o f the  
wreckage. The ships’ experts  th o u g h t i t  m ig h t 
be a subm erged and de re lic t h u lk  w ith  its  cargo 
sh ifte d  so as to  have a lis t.  T hey  were no t 
q u ite  c lear w he the r i t  was r ig h t  side up  o r 
w rong  side up . B u t  w h a t so rt o f  a h u lk  is i t  
th a t  is, say, 100 ft. long  and 3 0 ft. deep, th a t  
has a w id th  o f  between 2 6 ft. and 50 ft. and 
floa ts a t an angle o f  45 degrees ? B oa ts  th a t  
f lo a t de re lic t awash are usu a lly  wooden ships 
laden w ith  t im b e r, where m a te ria ls  and  cargo 
b o th  flo a t ; b u t  th e n  the re  is no room  fo r  cargo 
s h ift in g  so as to  produce a lis t.  Cargo th a t  
sh ifts  is heavy  cargo such as ore o r w heat, 
where room  is le f t  in  th e  ho ld , b u t  such boats 
do n o t f lo a t awash w ith  o n ly  2 ft .  o u t o f 3 2 ft. 
de p th  above th e  w a te r. I  am  sure th a t  no one 
ever heard  o f such a bo a t o f the  dim ensions 
suggested. The experts  w o u ld  n o t say th a t  
such con ta c t was im possib le , b u t i t  appears to  
me so h ig h ly  im p robab le  as to  req u ire  the  
strongest p ro o f to  persuade me th a t  i t  happened. 
T he  o th e r th in g  th a t  happened is th a t  th e  ch ie f 
engineer and  donkeym an in  the  engine room  
say th a t  th e y  heard , a b o u t 11.20 p .m ., a noise 
v a rio u s ly  described as “  d u ll, ”  “  d ry ,”  and 
“  sharp ”  w h ich  th e y  th o u g h t was in  th e  p o r t  
bu nke r, and  the  noise o f a fa l l  o f  coal o r a 
p la te . N o  one else heard i t .  The n e x t th in g  
is to  set o u t th e  r iv a l theories and see how  the  
alleged fac ts  as to  th e  rise o f w a te r f i t  in . The 
s c u tt lin g  th e o ry  was th a t,  b y  open ing the  sea 
in le t  in  the  engine room  and th e  va lve  in  the
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va lve  b o x  fo rw a rd  o f  the  bo ile r room  lead ing  
to  N o . 2 ta n k , w a te r was a llow ed to  ru n  in to  
N o . 2 ta n k . W hen th a t  f ille d  the re  was a 
m anhole on its  to p  a t  its  a fte r  end w h ich , le ft  
loose, w o u ld  le t  th e  w a te r ru n  on to  th e  to p  
o f the  ta n k  in  th e  b o ile r room , whence i t  w ou ld  
f irs t  f i l l  the  bilges on each side, and th e n  rise 
ove r th e  to p  o f the  ta n k  t i l l  i t  reached the  f lo o r 
o f th e  b o ile r roo m  and  engine room . The 
engineer a d m itte d  he had  been to  th e  va lve  
b o x  a b o u t 11 p .m ., as a lleged b y  th e  firem en, 
b u t  said i t  was to  tu rn  the  pum ps on to  the 
bilges. T he  co llis ion  th e o ry  was th a t  the 
w a te r came th ro u g h  in to  th e  engine room  in  
the  w a y  o f  the  p o r t  b ilge , and g ra d u a lly  rose 
in  the  engine room  and bo ile r room  t i l l  i t  
f ir s t  showed ove r the  bo ile r-room  floo r and  
con tinued  ris in g  t i l l  i t  p u t  o u t th e  fires and 
lig h ts . T he  f irs t  ob je c tion  to  th e  co llis ion 
th e o ry  was th is . The experts said the  surp lus 
buoyancy  o f the  sh ip  was 2000 tons. I  should 
have th o u g h t, considering the  displacem ent 
scale, w h ich , to  judge  b y  some o f  th e ir  answers, 
some o f  th e  experts  had  n o t looked a t i t  was 
1800 tons (4 ft. 1 0 | in .  freeboard  X 31 tons to  
the  inch ). B u t  ta k in g  i t  a t  2000 tons, th e  sh ip  
sank in  five  hours, w h ich  w o u ld  m ean a loss o f 
buoyancy o f 400 tons an hour. As the  in rush  
o f w a te r w o u ld  be g reater a t f irs t  ow ing  to  the 
g reater head o f  w a te r ou ts ide , th e  q u a n tity  
w ou ld  be some 420 to  480 tons in  the  f irs t  hour, 
o r  7 to  8 tons a m in u te - B u t  th e  p o r t  b ilg e 
o f  th e  engine room  o n ly  ho lds 7 tons o f w a te r, 
so th a t  th e  in com in g  w a te r should have filled  
the  b ilge  in  a m in u te , and  the  b ilge  on the  p o rt 
side a f t  o f  the  engine room  is open to  v iew . 
N o w  th e  ch ie f engineer gives a de ta iled  account 
o f h is m ovem ents w h ich  I  do n o t quote  in  fu ll ,  
b u t  w h ich  repays th e  m ost ca re fu l s tudy- 
On hearing  the  noise ab ou t 11.20 11) he w ent 
up  on deck to  ge t in to  the  p o r t  b u n ke r to  
ascerta in  the  cause o f the  noise, go ing down to  
the  ’ tween deck floo r. (2) H e  w e n t back to  
the  engine room  and exam ined unde r th e  engine 
and bo ile rs, tho ugh  he d id  n o t go in to  the  bo ile r 
room . T h is  m us t have been done b y  ta k in g  
up a p la te  in  the  engine room  floo r, and, 1 
suppose, go ing dow n under the  bo ile r room- 
H e  fou nd  no w a te r. (3) Then , a fte r  the  bo ile r- 
m an had  o iled  the  engines, and a fte r  11.30, he 
repo rted  some w a te r in  th e  bilges. (4) H e  then 
exam ined the  b ilge  pum ps to  see th e y  were 
w o rk in g  p ro p e rly . T h e ir cap ac ity  is ab ou t 15 
tons an h o u r o r J to n  a m in u te . (5) H e  then 
w ent on deck to  sound the  tanks. T h is  would 
be ro u tin e , b u t tho ugh  a b lo w  in  the  p o r t  bunker 
w o u ld  n o t p u t  w a te r in to  the  tan ks  he d id  no 
sound th e  bilges : w h y , he d id  n o t s ta te , though 
a b lo w  in  the  b u n k e r o r the  side o f the  ship 
w ou ld  p u t  w a te r in  th e  bilges. H e  found  no 
w a te r in  the  ta n k s . T h is , i f  tru e , nega tive 
an y  idea o f s c u ttlin g  b y  N o . 2 ta n k , w ine ' 
w ou ld  be fu l l  before w a te r came fro m  i t  to  the 
engine room . W as i t  tru e  ? (6) H e  w en t bac
to  the  engine room  and fou nd  m ore w a te r than 
before, so he p u t  the  donkey pum p on, which 
had  a ca p a c ity  o f 85 tons an ho u r, say 1 |  tons 
a m in u te . U p  to  th is  t im e  o n ly  \  to n  a m in u  e
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was be ing take n  up  b y  the  pum ps. (7) H e 
w e n t dow n unde r the  engine room  b y  rem ov ing  
a  p la te , and fou nd  a lo t  o f w a te r, so m uch  th a t  
he cou ld  n o t go fa r  in . T h is  w a te r w o u ld  be 
on the  to p  o f the  ta n k . (8) U p  to  th is  t im e  the  
c irc u la tin g  pum p had been passing w a te r fro m  
the sea th ro u g h  th e  condenser to  the  sea, w ith  
a ca p a c ity  o f  300 tons an ho u r. So he p u t  on 
the  “  false in je c tio n ,”  w h ich  made th is  pum p 
d raw  fro m  the  bilges and discharge in to  the  
sea. I f  a ll these pum ps were the n  w o rk in g  on 
the  bilges th e y  were p u t t in g  o u t 400 tons an 
hour, o r 6J tons a m in u te , and  y e t the  w a te r was 
found  to  be ris in g  s u b s ta n tia lly , so th a t  m uch 
m ore th a n  6£ tons m us t have been com ing  in . 
(9) H e  the n  says he w e n t to  ca ll th e  th ird  
engineer, and pu ts  the  tim e  a t 11.40. H e  says 
th a t  he d id  n o t ge t a n y  re p o rt a b o u t w a te r 
in  th e  bilges t i l l  m ore o r less te n  m inu tes  a fte r 
he came back to  the  engine room  fro m  the 
bunke r, and th a t  w hen th e  w a te r covered the  
tanks he d id  n o t recognise the re  was a serious 
leakage. T hen  fo llo w  a rem arkab le  series o f 
answers, a t the  end o f w h ich  i t  was obvious 
th a t  the  judge  d id  n o t, a t  th a t  t im e , believe 
h im , fo r  up  to  th e  tim e  w hen th e  false in je c tio n  
was p u t  on, w a te r m us t have been com ing 
in  a t 7 o r 8 tons a m in u te , in  v ie w  o f th e  fa c t 
th a t  when a ll th e  pum ps were said to  be on, 
w ith  a ca p a c ity  o f tons a m in u te , the  w a te r 
was s t i l l  r is in g  s u b s ta n tia lly , p ro b a b ly  m ore 
th a n  8 tons a m in u te , o r, in  te n  m inu tes , some 
80 tons— enough to  f i l l  b o th  b ilges and p u t  a 
considerable q u a n t ity  o f w a te r over the  to p  
o f the  tan ks . Y e t i t  was m ore th a n  ten  
m inu tes a fte r  th e  b low  before the  w a te r was 
no ticed to  be ris in g  in  th e  bilges, and  n o th in g  
was fou nd  on th e  to p  o f  th e  tan ks . A n d  i f  
the re  was v e ry  l i t t le  w a te r in  the  engine room  
a t f irs t,  u n t i l  th e  false in je c tio n  pu m p  was p u t 
on, and the n  the  pum ps w o rked  a t a cap ac ity  
o f tons a m in u te  to  take  w a te r o u t, i t  was 
d if f ic u lt  to  see how  w a te r ever rose so fa r  and 
fas t as to  p u t  o u t the  fires and stop th e  pum ps. 
T h is  obvious and g re a t d if f ic u lty  e v id e n tly  
im pressed the  learned judge  v e ry  m uch . The 
p la in t if fs ’ experts  t r ie d  to  e xp la in  i t  in  tw o  ways. 
F irs t,  th e y  sa id  the re  m us t have been a good 
dea l o f in ju r y  fo rw a rd  o f  th e  cross bunke r 
bu lkhead  so th a t  th e  w a te r com ing  in  d id  n o t 
a t  f irs t  get in to  the  engine-room  bilges. To 
a d m it th is  w a te r th e y  suggested th a t  th e  ship 
bad been s tru c k  w e ll fo rw a rd  and  th e  bilge 
keel r ip p e d  o ff fo r  some distance in  th e  w a y  o f 
bio. 2 b ilge . T h is  w a te r, th ro u g h  r iv e t  holes, 
w o u ld  come in to  N o . 2 h o ld  bilges, and, ris ing , 
w o u ld  n o t come a f t  t i l l  i t  had  risen 2 ft.  above the  
la n k  to p  so as to  get in to  th e  cross-bunker and 
th ro u g h  the  open door in to  th e  b o ile r room . 
B u t the  m ore w a te r supposed to  come in to  
the h o ld  th is  w ay, the  m ore th e  sh ip  w o u ld  go 
down b y  th e  head and th e  w a te r ru n  to  the  
fo rw a rd , n o t the  a fte r, end o f the  ho ld . F u rth e r, 
I  th in k  a ll the exp e rt witnesses agreed th a t  the  
effec t o f th e  bow  wave o f th e  steam er w o u ld  be 
to  th ro w  o ff a f lo a tin g  mass w h ich  had  missed 
b it t in g  the  bow . I t  was suggested th a t  suction  
m ig h t  b r in g  i t  in  am idsh ips, a fte r  be ing th ro w n

o ff fo rw a rd . The learned judge  takes th e  v ie w  
th a t  i t  is ex tre m e ly  u n lik e ly  th a t  such a mass 
w o u ld  h i t  th e  ship a t a ll,  “  c e rta in ly  n o t 
am idsh ips.”  H ow ever, he “  is n o t prepared 
to  say, im p robab le  as i t  is, th a t  i t  is n o t a 
phys ica l o r sc ien tific  p o s s ib ility  th a t  the  mass 
w o u ld  s tr ik e  th e  sh ip  where i t  d id ,”  th a t  is, I  
suppose, where i t  is suggested to  have s truck . 
T h is  p o s s ib ility  seems to  be destroyed b y  the  
evidence o f  S ir Fortescue F la n n e ry . “  I f  the  
ob je c t was b ig  enough . . .  i f  the  subm erged 
ob je c t was, fo r  exam ple, a w a te rlogged ship, 
i t  w o u ld  be a b ig  enough mass n o t to  be 
affected, in  m y  op in ion , m a te r ia lly , b y  the  
suc tion .”  I  do n o t th ih k ,  a fte r  th is , th a t  the  
suction  th e o ry  can be re lied  on to  b r in g  a mass 
w h ich  has m issed the  bow  o f the  sh ip  in to  
co llis ion  am idsh ips, o r g lanc ing a long the  side o f 
the  ship fro m  fo re  to  a f t  and  r ip p in g  th e  b ilge  
keel. Secondly, i t  was said th a t  th is  g lancing 
b lo w  o n ly  sheared the  r ive ts , le av in g  p a r t  t ig h t  
in  th e  r iv e t  holes, and o n ly  v e ry  g ra d u a lly  
d id  r iv e t  b y  r iv e t  fa ll in , a d m itt in g  w a te r 
th ro u g h  the  r iv e t  holes. T h is  seems 
e x tre m e ly  im p robab le , and, in  a d d itio n , i t  is 
d if f ic u lt  to  believe th a t  a long  g lanc ing  b low  
te a rin g  o u t a nu m be r o f r iv e ts  was n o t fe lt  
o r heard  b y  anyone on board  the  ship, as such 
a con tinuous b low . W e ig h in g  the  p ro b a b ilit ie s  
o f the  stories, and bearing  in  m in d  th e  extrem e 
im p ro b a b ilit ie s  o f  pa rts  o f th e  co llis ion  th e o ry , 
I  have come to  th e  conclusion, a fte r  a ca re fu l 
cons idera tion  o f  a ll the  evidence, th a t  w a te r 
was in te n t io n a lly  a d m itte d  in to  th e  sh ip . I  
am  specia lly  im pressed b y  the  extrem e im p ro b 
a b il i ty ,  I  th in k  im p o s s ib ility , o f  a b low  on the  
b ilge  keel am idsh ips fro m  a f lo a tin g  mass in  the  
po s itio n  described and  b y  th e  d if f ic u lty  o f 
reconc iling  th e  slow  rise o f th e  w a te r a fte r  the  
alleged hearing  o f  a noise w ith  th e  ra p id  entrance 
o f w a te r w h ich  m u s t have fo llow ed  a b lo w  a m id 
ships fro m  w h ich  the  sh ip  sank in  the  tim e  
p roved . I  also f in d  these extrem e d ifficu ltie s  
in  the  w a y  o f th e  co llis ion  th e o ry , coupled w ith  
a s trong  m o tiv e  fo r  s c u ttlin g , and  inc iden ts  as to  
course and p rem atu re  abandonm en t fre q u e n tly  
fo u n d  in  s c u tt lin g  cases. The com bined effect 
d rives  me to  th e  conclusion I  have s ta ted .

N e x t, was th e  w a te r a d m itte d  w ith  the  
p r iv i t y  o f  the  ow ner ? W hen  th e  ow ner is 
a com pany th e  p r iv i t y  m us t be th a t  o f  the  
m anagem ent, d irec to rs , o r  m anag ing ow ner. 
T h is  fo llow s fro m  the  decision as to  lim ita t io n  
o f  l ia b i l i t y  (S m itton  v . O rient Steam, N av iga tion  
Com pany L im ite d , 10 A sp. M a r. L a w  Cas. 459 ; 
96 L .  T . R ep. 848), and  n o n - l ia b il i ty  fo r  fire  
(Lennard 's  C a rry ing  Com pany L im ite d  v . A s ia tic  
Petroleum  Com pany L im ite d , 13 A sp. M a r. L a w  
Cas. 81 ; 113 L .  T . R ep. 195 ; (1915) A . C. 705). I  
f in d  the  m anag ing ow ner, M . Longa ray , w ith  a 
la rge in te re s t as a shareholder in  the  c a p ita l 
o f  the  com pany, and a considerable c re d ito r, 
and th e  sh ip  nav iga ted  b y  a cap ta in , f irs t  and 
second officers, w ho are re la tions  o f M . Lo n g a ra y  
and each o th e r, and  a ch ie f engineer, w ho is a 
shareholder. I f ,  then , I  come to  the  conclusion 
th a t  one o r a l l o f  these persons on board  the  
sh ip  were concerned in  th e  in te n tio n a l adm ission
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o f w a te r in to  the  sh ip , I  have no h e s ita tio n  in  
fin d in g  th a t  th e  adm ission o f  w a te r was w ith  
the  p r iv i t y  o f the  m anag ing  ow ner, and, th e re 
fore , o f  the  com pany w ho owned the  ship. 
T h is  v ie w  renders i t  unnecessary f in a lly  to  
discuss the  bu rden  o f  p ro o f, b u t, in  m y  present 
v ie w , i f  the re  are c ircum stances suggesting 
th a t  an o the r cause th a n  a p e r il insured against 
was th e  d o m in a n t o r e ffec tive  cause (Ley land  
S h ip p in g  Company L im ite d  v . N o rw ich  U n ion  
F ire  Insurance Society L im ite d , 14 A sp . M ar. 
L a w  Cas. 258 ; 118 L .  T . R ep. 120 ; (1918) 
A . C. 351) o f  the  e n try  o f sea w a te i in to  
the  sh ip , and  an e xa m in a tio n  o f  a ll the  
evidence and p ro b a b ilit ie s  leaves th e  c o u rt 
d o u b tfu l w h a t is the  rea l cause o f the  loss, the  
assured has fa ile d  to  p rove  h is case. I t  m ay 
w e ll be w hen n o th in g  is kno w n  except th a t  the  
sh ip  has disappeared a t  sea, you  m ay  presume 
th a t  he r loss was b y  perils  o f th e  sea (Green v . 
B row n, 2 S trange 1199). B u t  when, though  
i t  is kn o w n  she has sunk, the re  is evidence on 
each side as to  the  cause o f th e  adm iss ion o f 
sea w a te r, w h ich  leaves th e  c o u rt in  d o u b t 
w h e the r the  effective  cause is w ith in  o r w ith o u t 
th e  p o lic y , th e  p la in t if f ,  th e  assured, fa ils , fo r  
he has n o t p roved  a loss b y  pe rils  insured against. 
N o t eve ry  loss b y  sea w a te r is a p e r il o f  the  sea, 
as is shown b y  the  d e fin itio n  o f th a t  p e ril in  
the  M arine  Insurance A c t. W hen  the re  is e v i
dence on each side suggesting the  rea l cause the  
c o u rt m us t de te rm ine  on a balance o f p ro b 
a b ilitie s , as in  eve ry  case o f c irc u m s ta n tia l 
evidence, and n o t be deterred fro m  fin d in g  in  
fa v o u r o f the  s tronger p ro b a b ilit ie s  b y  the  
fa c t th a t  some rem ote  p o s s ib ility  exists the  
o th e r w a y . In  th is  case I  f in d  s c u ttlin g , b u t 
I  do n o t th in k  i t  is possible to  p u t  the  case 
fo r  the  assured h igh e r th a n  b y  saying the  
m a tte r  is le f t  in  d o u b t, and i f  th a t  be the  tru e  
v ie w , in  m y  op in io n , the  assured fa ils . The 
appeal m us t be a llow ed w ith  costs here and 
below .

Eve, J .— A t  9.30 p .m . on the  26 th  A p r i l 
1921 th e  steam ship A rn u s  le f t  V ive ro , on the  
no rth -w e s t coast o f Spain, bound fo r  R o tte rd a m  
w ith  a cargo o f  4640 tons o f iro n  ore. She was 
owned b y  the  p la in t if f  com pany, a Spanish 
co rp o ra tion , and had  been purchased in  M ay 
1920 fo r  160,0001. In  A p r i l  1921 her va lue 
had fa lle n  to  13,5001. o r the reabouts, and she 
was insured fo r  a to ta l sum  o f 174,0001. under 
po lic ies e x p ir in g  on th e  seventeenth o f the  
fo llo w in g  m o n th . The p la in t if f  com pany was 
accu ra te ly  described b y  the  m anaging d ire c to r 
and  secre tary, Juan  de Lo ng a ray , as a fa m ily  
com pany. H e , h is tw o  b ro thers  and his ten  
s tep -ch ild ren , w ith  a M r. de la  R ica  and his 
b ro th e r and sister, he ld  th e  b u lk  o f the  4820 
shares o f 500 pesetas each, issued b y  the  
com pany. The difference between the  com 
p a n y ’s c a p ita l and the  a m o un t requ ired  to  m eet 
(1) th e  cost o f the  sh ip  and (2) the  expenses 
o f  the  purchase and  o f  the  fo rm a tio n  o f  the  
com pany had  been p ro v id e d  b y  a bank  on the  
guarantee o f  the  th ree  de la  R ica  shareholders, 
and in  A p r i l  1921, w hen the  com pany ’s o n ly  
assets were th e  ship and a few  odds and ends,

va lued  a t 3751., a ll th e  ca p ita l had been expended 
and  the re  were ou ts ta nd ing  lia b ilit ie s  in  respect 
o f loans am o u n tin g  to  936,986 pesetas a p a rt 
a lto ge th e r fro m  debts due to  o rd in a ry  c red ito rs  - 
There can be no d o u b t th a t  the  com pany was 
a t th a t  tim e  in so lve n t, and th a t  the re  was no 
prospect o f p a y in g  th e  cred ito rs , le t  alone o f  
m ak ing  an y  re tu rn  to  the  shareholders i f  th e  
vessel su rv ived  the  the n  cu rre n t insurances. 
A  p ro fit  and loss accoun t fo r  th e  f irs t  seven 
m on ths o f the  com pany ’s tra d in g  and a ba lance 
sheet m ade up as on the  31st Dec. 1920 was 
presented to  a general m ee ting  o f th e  com pany, 
he ld  on the  31st M arch  1921. W hen  th e  vessel 
le f t  V iv e ro  she was com m anded b y  Thom as 
E nc ia rd o , w ho had under h im  as f irs t  and 
second m ates, Jose Y b a rra , and F ilip e  Y b a rra , 
h is nephews, and stepsons o f Lo ng a ray , 
and as ch ie f engineer V ic to rin e a  Gomeza, a 
cousin o f one Jau req u i, w ho he ld e ig h ty  shares in  
the  com pany’s c a p ita l, The ca p ta in  had  jo ine d  
the  sh ip  in  Dec. 1920, and the  ch ie f engineer 
on the  18 th  o r 19 th  A p r i l  1921. E ach  m ate  
he ld  seven ty -tw o , and the  ch ie f engineer e ig h ty  
shares in  the  com pany ; the  cap ta in  he ld  no 
shares. O n th e  n ig h t o f the  2 7 th  and 28th  
A p r i l  in  fine  w eather, a sm ooth sea, and  w ith  
l i t t le  o r no w in d  b low ing , the  sh ip  sank in  deep 
w a te r a t a spo t w ith in  easy reach o f a large 
fish ing  flee t, b u t  several m iles nearer to  the  
coast th a n  she w o u ld  have been had  she been 
pu rsu ing  the  n o rm a l course fro m  V iv e ro  to  
R o tte rd a m . There was no loss o f life — some 
five  hours elapsed fro m  the  tim e  w hen the  crew 
to o k  to  the  boats u n t i l  th e  ship foundered— no 
a tte m p t was made to  a t t ra c t  a tte n tio n  o r to  
secure assistance b y  w ireless o r o th e r signals—  
a ll the  sh ip ’ s logs and papers except the  m aster s 
c h a rt were said to  have been lo s t in  an ab o rtive  
a tte m p t to  launch  the  f irs t  boa t ; and no one 
who was on board  has g iven  evidence o f any 
casua lty  to  w h ich  the  s in k ing  o f the  sh ip  can be 
a ttr ib u te d  beyond th e  in f lu x  o f sea w a te r. On 
be ing landed fro m  the  fish ing-boa ts  b y  wh ich 
th e y  had been respec tive ly  rescued soon a fte r 
th e  s in k ing  o f the  sh ip , th e  officers in  charge of 
th e  tw o  boats in  w h ich  the  crew g o t aw ay—" 
th a t  is to  say, th e  second m ate and the  cap ta in  
— telegraphed to  the  owners th a t  the  sh ip  had 
been w recked ow ing  to  a leak. B y  wray m 
defence to  th is  ac tio n  b ro u g h t to  enforce pa y 
m en t o f the  de fendants ’ subscrip tion  to  the 
po lic ies, i t  is pleaded th a t  the  sh ip  was n o t lost 
b y  perils  insured aga inst, b u t was w i l fu l ly  cast 
aw ay b y  those on board  o f  her w ith  the  kno w 
ledge and consent o f the  p la in tiffs .

The learned judge  in  the  c o u rt be low  re jected 
th e  defence and  gave ju d g m e n t against the  de
fendants fo r  th e  fu l l  a m o un t c la im ed. I t  ,s 
im possib le  to  read his ju d g m e n t w ith o u t appre
c ia tin g  tw o  th in g s  ; the  one th a t  he a rr iv e d  a 
the  conclusion he d id  w ith  some considerable 
hes itancy, and the  o th e r th a t  in  h is ultimate 
decision he was m a te r ia lly  in fluenced b y  the 
w e ig h t he a ttached  to  the  evidence o f the 
second m ate . H e  refers to  th is  evidence 
where he says : “  I n  m y  ju d g m e n t, th is  case m 
substance depends upon w hethe r I  believe the
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second m ate  o r w he the r I  do n o t. I f  I  do n o t 
believe the  second m ate  i t  is q u ite  c lear th a t  the  
vessel was scu ttle d  ”  ; and la te r again, where 
he adds : “  The m a in  reason w h y  I  decide in 
fa v o u r o f the  owners is th a t  I  accept the  
evidence o f  th e  second m a te .”  H a d  the  
learned judge  seen and heard th is  w itness as, in  
m om e n ta ry  forgetfu lness, w hen de live rin g  ju d g 
m en t, he be lieved he had  done, i t  w o u ld  have 
been d iff ic u lt  fo r  th is  c o u rt to  reconsider the  
tru th fu ln e ss  o r o therw ise o f h is te s tim o n y , b u t 
as the  learned judge  d id  n o t in  fa c t hear his 
evidence, and as we have e x a c tly  th e  same 
m ateria ls  fo r  te s tin g  his v e ra c ity  as were a v a il
able in  the  c o u rt be low , i t  is c le a rly  open to  us 
to  rev iew  his evidence and to  fo rm  o u r ow n 
o p in ion  as to  its  re l ia b il ity .  The im portance  
o f th is  is n o t re s tr ic te d  to  the  question  o f the 
second m a te ’s c re d ib ility .  In  accepting  the  
t r u th  o f h is s to ry , the  learned judge  tre a te d  i t  
as in  some w a y  estab lish ing  the  c re d ib il i ty  o f 
the  ch ie f engineer. W ith  a l l respect, I  canno t 
fo llo w  th is  reasoning : i f  th e  second m ate  is 
speaking the  t r u th  v/hen he says th a t  the  
flo a tin g  wreckage w h ich  he alleges he saw a t a 
d istance o f some 7 o r 8 m etres fro m  th e  ship 
d id  n o t tou ch  the  ship, how  does th is  a v a il to  
suppo rt th e  ch ie f engineer’s s to ry  o f a b low  on 
the p o r t  side cons is ten t o n ly  w ith  an unm is- 
takeable co llis ion  ? So fa r  fro m  be ing o f a 
co n firm a to ry  na tu re , the  tw o  sta tem ents are, 
I  ven tu re  to  suggest, m u tu a lly  de s tru c tive  o f 
one ano the r. B u t  i t  m ay  no d o u b t be said, and 
said w ith  some considerable force, th a t  i f  the  
evidence o f the  second m ate  be tru e  i t  proves 
the  presence in  the  v ic in ity  o f som eth ing 
capable o f in f l ic t in g  a m o rta l in ju r y  to  the 
vessel, and when i t  is n o t d ispu te d  th a t  w h a t 
subsequently happened is consis ten t w ith  the  
in fl ic t io n  o f such an in ju ry ,  i t  is argued th a t  i t  
is m ore log ica l and m ore reasonable to  l in k  up 
cause and effect th a n  to  cast a ro un d  fo r  o ther 
Possible contingencies capable o f b r in g in g  ab ou t 
the  same resu lt. W h y , i t  is urged, should 
the o re tica l suggestions o f fe lon ious acts on the  
p a r t o f th e  crew  be pre fe rred  to  the  obvious 
risk  present in  th e  shape o f th is  f lo a tin g  mass 
o f wreckage ? F ro m  th is  p o in t o f v ie w  a care fu l 
e xa m in a tion  o f the  second m a te ’s deposition  
appears to  me usefu l. As I  have a lready  ob 
served, he is a nephew o f th e  m aster, a stepson 
o f the  m anager and secre tary, and  a shareholder 
in  the  com pany to  the  e x te n t o f some 14001. 
I t  is im possib le to  say th a t  he is independent 
° f  the  p la in t if fs  and th a t  he has n o t, fo r  a young  
m an in  h is po s itio n , a considerable pecun ia ry  
jn te res t in  th e  re su lt o f  the  li t ig a t io n .  I t  is 
im p o rta n t to  bear th is  in  m in d , as also th a t  th is  
!s o n ly  one o f several s im ila r actions aga inst the  
o ther un de rw rite rs  in  considering some o f his 
answers unde r cross-exam ination . H is  m a te ria l 
evidence is th a t  ab ou t 11.15 o r 11.20 on th e  n ig h t 
>n question, when s tand ing  a t the  p o r t  end o f the  
bridge, he sighted a t a d istance o f  some 7 o r 
8 m etres a b la ck  mass in  the  w a te r some 
85 m etres long and  8 m etres w ide, s tand ing  
ab ou t 2 ft.  o u t o f the  w a te r and  lo o k in g  lik e  a 
h u ll o r a la rge ra f t .  The mass was a b a ft the

bridge  and seemed to  h im  to  pass clear o f the 
vessel. H e  fe lt  no shock, heard  no noise, and 
k e p t his course. There is no co rro bo ra tion  o f 
th is  s to ry . The mass was n o t seen b y  the  
sa ilo r on deck, b y  the  m an a t the  wheel, o r b y  
anyone keeping the  same w a tch — so fa r  as is 
know n , its  presence has never been repo rted  b y  
an y  sh ip  n a v ig a tin g  o r an y  b o a t fish ing  in  the  
lo c a lity , and the re  is exp e rt evidence th a t  the 
descrip tion  does n o t assist in  id e n tify in g  its  
character. The w itness d rew  no one’s a tte n 
t io n  to  the  ob je c t, made no re p o rt o f th e  
in c id e n t to  h is b ro th e r, the  f irs t  o fficer, w ho 
re lieved h im  a t m id n ig h t, and asserts th a t,  
a lth ou gh  he repo rted  i t  to  the  cap ta in  when 
the  th ir d  boat, the  p o r t  one, was be ing launched, 
he never m en tioned  i t  to  anyone else. I  
th in k  i t  is v e ry  d if f ic u lt  to  g ive  com ple te credence 
to  th is  s to ry . I t  is scarce ly possible to  be lieve 
th a t  the  cause o f  the  ca tastrophe to  the  ship 
was n o t discussed b y  the  crew  w hen escaping 
and a fte r  th e ir  rescue b y  the  fish ing  boat, and, i f  
so, can one believe i f  th is  you ng  officer (he is o n ly  
tw e n ty -th re e ) had re a lly  seen th is  e x tra o rd in a ry  
ob je c t in  the  im m ed ia te  v ic in ity  o n ly  a v e ry  
sho rt t im e  before he was aroused to  f ind  p repa ra
tions  fo r  abandon ing the  sh ip  in  fu l l  s tring , he 
w o u ld  n o t a t once have made kno w n , a t least to  
h is b ro th e r, w hom  he ad m its  he saw as soon as he 
reached the  bo a t deck, w h a t he had  so la te ly  
seen ? B u t  i t  does n o t res t the re . In  cross- 
exa m in a tio n  he was asked some p e rtin e n t 
questions as to  th is  ac tio n  and o th e r m a tte rs , and 
the  answers w h ich  I  am  ab ou t to  read appear to  
me to  th ro w  grave d o u b t on his tru th fu ln e s s . H e  
is asked : “  W hen  d id  you  f irs t  hear th a t  the re  
were suspicions ab ou t the  m anner in  w h ich  
the  sh ip  was los t ? (A .) I  d id  n o t hear th a t  
the re  were suspicions. (Q .) H a ve  you  never 
heard th a t  the re  are grave suspicions ab ou t the  
m anner in  w h ich  th is  sh ip  was lo s t ? (A .) N o . 
(Q-) N ever ? (A .) N o . (Q .) H a ve  you  never 
heard th a t  some o f the  crew have accused the 
m aster o f th ro w in g  aw ay his sh ip  ? (A .) N o . 
(Q .) W h a t do yo u  th in k  th is  case is a ll abou t ? 
(A .) A b o u t the  insurance. (Q .) D o you  un de r
stand w h y  y o u r owners have b ro u g h t th is  
ac tio n  ? (A .) I  can suppose th e  cause. (Q .)
W h a t do you  suppose th e  cause is ? (A .) I  
suppose because the  un de rw rite rs  w i l l  n o t p a y . 
(Q .) A n d  w h y  do yo u  th in k  th e y  w on ’t  p a y  ? 
(A .) I  do n o t th in k  th e y  w i l l  n o t pay, b u t are 
t r y in g  to  ge t o u t o f pay ing . (Q .) H a ve  you 
heard th a t  the  un de rw rite rs  are t r y in g  to  get 
o u t o f  p a y in g  because th e y  th in k  th a t  the  sh ip  
was d e lib e ra te ly  sunk ? (A .) N o .”  A n d  fu r th e r  
on he is questioned on some o th e r m a tte rs  as 
fo llow s : “  (Q .) W as the re  a firem an o r second 
firem an  in  y o u r boa t ? (A .) I  th in k  the re  was 
m ore th a n  one. (Q .) W as the re  a m an called 
Bestos ? (A .) Yes. (Q .) Y o u  reco llec t h im  ? 
(A .) N o . (Q .) W as the re  an y  ta lk  in  the  boat 
between these m en ab ou t the  loss o f the  sh ip  ? 
(A .) I  do n o t th in k  so. (Q .) W h a t d id  you  ta lk  
ab ou t in  th e  bo a t ? (A .) A b o u t g e ttin g  ashore 
and ab ou t the  w in d . (Q .) W as the  s in k ing  
o f the  sh ip  and its  cause never m en tioned  ? 
(A .) I  d id  n o t hear a n y th in g . (Q .) W itness
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are yo u  be ing q u ite  fra n k  in  answ ering th is  
question  ? (A .) Yes. (Q .) A re  yo u  q u ite  sure 
th a t  you  are answ ering c o rre c tly  ? (A .) I  do 
m y  best. (Q .) Y o u  are q u ite  sure y o u  are n o t 
h id in g  a n y th in g  ? (A .) I  do n o t h ide  a n y th in g . 
(Q .) D o  you  kn o w  th a t  some o f  th e  crew 
approached th e  ca p ta in  a t S t. N aza ire  ? 
(A .) M an y  o f us approached h im  fo r  m oney. 
(Q .) D id  yo u  hear a t S t. N azaire  and  a t B ilba o  
some o f th e  crew made charges aga inst the  
m aste r ? (A .) I  do n o t th in k  so. (Q .) A re  you  
•certain th a t  you  have never heard  o f  th a t 
in c id e n t ? (A .) I  do n o t rem em ber, b u t  I  do 
n o t  th in k  so. (Q .) Is  i t  a m a tte r  ab ou t w h ich  
you  can poss ib ly  be unce rta in  ? (A .) I  believe 
th a t  I  have n o t heard a n y th in g , and  th a t  I  
have no d o u b t ab ou t i t  ? (Q .) T h is js  a serious 
m a tte r, w itness, can yo u  n o t be m ore ce rta in  
th a n  th a t  ? (A .) H a d  i t  been a t the  tim e , yes, 
b u t as i t  was a yea r ago, I  do n o t rem em ber. 
(Q .) Some o f th e  crew  had said th e y  had  made 
charges aga inst the  cap ta in , b u t  you  never 
heard  o f  th e m  ? (A .) I  do n o t th in k  I  have 
heard  a n y th in g . (Q .) I  w a n t to  g ive  you  
ano the r o p p o r tu n ity  o f answ ering me w ith  
regard  to  the  a tt itu d e  o f  th e  un de rw rite rs . 
Y o u  haYe to ld  me yo u  ha d  no idea o f  the  
a tt itu d e  ta ke n  u p  b y  the  un de rw rite rs  w ith  
regard  to  th e  loss o f  th e  sh ip  ? (A .) N o .
(Q .) Y o u  re a lly  have no know ledge ? (A .)  N o . 
(Q .) W hen was i t  f ir s t  suggested to  you  b y  
anyone th a t  th e  sh ip  was sunk de lib e ra te ly  ? 
(A .) I  do n o t th in k  I  have heard  th a t.  (Q .) A re  
yo u  sure ? (A .) I  th in k  I  am  sure o f  n o t ha v in g  
heard th a t . ”  I  do n o t th in k  th a t  is the  evidence 
o f  a t r u th fu l w itness, and in  fo rm in g  a ju d g m e n t 
on th e  w ho le  o f h is evidence the  de a rth  o f 
m a te r ia l fo r  h is cross-exam ination  m us t n o t be 
ove rlooked . O n th e  o n ly  c ru c ia l m a tte r  upon 
w h ic h  he cou ld  be e ffe c tive ly  cross-exam ined 
he appears to  me to  have g iven  v e ry  unsa tis 
fa c to ry  answers, and  h a v in g  regard  to  th e  date 
o f  h is exa m in a tio n , Feb. 1922, to  th e  fa c t th a t  
as e a rly  as June  1921 th e  p o s s ib ility  o f  li t ig a t io n  
w ith  the  un d e rw rite rs  was be ing p ro v id e d  fo r  
b y  th e  p la in t if f  com pany, th a t  th is  ac tio n  had 
been com m enced in  O ct. 1921, and th a t  he 
pe rsona lly  and  h is e ig h t b ro thers  and one sis ter 
were a ll v e ry  m a te r ia lly  in te rested  in  th e  success 
o f  th e  c la im  to  recover the  insurance m oneys, 
I  do n o t be lieve he was ig n o ra n t o f th e  c ircu m 
stances in  w h ic h  the  c la im  was be ing resisted o r 
th a t  h is evidence was be ing g iven  to  re fu te  the  
a lleg a tio n  o f  a w i lfu l th ro w in g  aw ay o f the  
vessel. I  do n o t, the re fo re , accept th e  s to ry  
o f  th e  f lo a tin g  wreckage, and  I  agree w ith  
B a ilhache , J . th a t  i f  one does n o t believe th is  
w itness i t  is q u ite  c lear th a t  th e  vessel was 
scu ttle d . W h a t fo llow s fro m  th a t  s ta tem e n t o f 
th e  learned judge  and the  observa tion  in  his 
ju d g m e n t to  w h ich  I  have a lrea dy  a lluded , 
where he says, “  accepting  the  evidence o f  the  
second m ate  the  evidence o f the  engineer 
becomes possible and cred ib le  ”  ? T h is  means, 
su re ly , th a t  unless th e  second m ate  spoke the 
t r u th ,  the  engineer is n o t to  be be lieved, an 
op in io n  w h ich  coincides e n tire ly  w ith  the  
learned ju d g e ’s a tt itu d e  tow a rds  the  la tte r

when unde r exa m in a tion . I  share th a t  op in ion  
w ith  th is  q u a lif ic a tio n , th a t  even i f  I  be lieved 
the  evidence o f the  second m ate  I  should 
n o t be lieve th a t  o f the  engineer. H a v in g  
reached these conclusions i t  is n o t necessary fo r  
me to  exam ine in  d e ta il the  theories p u t 
fo rw a rd  fo r  es tab lish ing the  case th a t  the  
in cu rs io n  o f sea w a te r was a fo r tu ito u s  casua lty , 
m ore p a r t ic u la r ly  as th e y  have a lrea dy  been 
exh a u s tive ly  de a lt w ith  in  the  ju dg m en ts  ju s t  
read, b u t  I  m ay  perhaps p o in t o u t th a t  the  f irs t  
th e o ry  ra ised on th e  evidence o f  the  ch ie f 
engineer as to  the  lo c a lity ,  where he heard the  
noise a ttr ib u te d  to  the  alleged co llis ion  w ith  the  
f lo a tin g  wreckage, o f a leak due to  a damaged 
p la te  near the  p o r t  b u n ke r was e ffe c tu a lly  
disposed o f  b y  th e  sta tem ents o f  the  engineer 
h im se lf, th a t  w hen he c lim bed  dow n fro m  the  
uppe r deck in to  the  b u nke r s h o r tly  a fte r  hearing 
th e  b lo w  he fo u n d  e v e ry th in g  the re  as usual, 
and  no w a te r, a c o n d itio n  o f th in gs  q u ite  
im possib le  accord ing to  M r. Camp, i f  a hole 
had  been m ade in  th e  sh ip ’s side capable o f 
a d m itt in g  a co lum n o f  w a te r m easuring 
e ig h t tons pe r m in u te  ; and  th a t  th e  second 
th e o ry  o f  a s tr ip p in g  back o f the  b ilge 
keel fro m  somewhere near th e  fo rem ast and 
the  flo w  o f w a te r fro m  N o . 2 h o ld  in to  the  
cross bu nke r, and fro m  the re  th ro u g h  the  b u lk  
head doors in to  th e  bo ile r and engine room s, is 
q u ite  incons is ten t w ith  a few  v e ry  p la in  answers 
g iven  b y  th e  engineer in  e xa m in a tion  in  chief. 
Thus he is asked : “  W h a t ab ou t the  bu lkhead 
doors : had  th e y  been open o r shu t u p  to  th e n  ? ”  
— th is  is up  to  th e  t im e  w hen he w e n t in to  the  
bo ile r room  on hearing  fro m  a tr im m e r  th a t 
the re  was a g re a t deal o f  w a te r in  th e  place 
where th e y  w o rked . H is  answer is : “  U p  
to  th e n  th e y  were open. (Q .) W h y  had the y  
been k e p t open ? (A .) T h e y  were opened to
ge t th e  coal o u t. (Q .) Yes ; b u t w h y  had you 
n o t closed the m  before ? (A .) So as to  le t  any
w a te r ru n  o u t and to  be ab le to  w o rk  longer 
in  th e  engine room . (Q .) Then , fin d in g  you 
were unab le  to  keep the  w a te r o u t and w o rk  
longer in  the  engine room , you  ordered them  
to  be closed : is th a t  r ig h t  ? (A .) Yes. W hen
I  fou nd  i t  was im possib le I  gave orders to  close 
them  and to  m ake the  engine room  w a te r
t ig h t . ”  I  am  satisfied th a t  the  p ro o f upon 
w h ich  those questions were fram ed  had been 
prepared to  sup po rt the  case o f  a ho le in  the 
sh ip ’s side in  the  ne ighbourhood o f the  p o rt 
b u nke r th ro u g h  w h ich  w a te r was com ing in to  
th e  b o ile r room , and was passing fo rw a rd  
th ro u g h  the  bu lkhead  doors. The answers are 
q u ite  incons is ten t w ith  the  th e o ry  th a t  the 
w a te r was com ing a f t  fro m  N o . 2 h o ld  and the 
cross-bunker in to  the  b o ile r room  th rough  
those doors. I n  face o f the  o p in ion  I  have 
fo rm ed  and expressed upon  the  evidence o f the 
tw o  m ost m a te ria l witnesses called on behalf 
o f  the  p la in t if fs , i t  is q u ite  unnecessary fo r  me 
to  d ila te  fu r th e r  on the  acts and inactions 
o f  the  m aste r and o th e r responsible officers 
fo llo w in g  on the  com m unica tions made t0  
them  b y  the  ch ie f engineer. T h e ir conduct 
and a tt itu d e  is inexp licab le  i f  th e y  ever
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con tem pla ted  m a k in g  an y  a tte m p t to  save 
the  ship, b u t  is q u ite  consis ten t w ith  a 
preconcerted p lan  to  th ro w  he r aw ay.

A t  one t im e  I  en te rta ined  some d o u b t w hethe r 
the  evidence w a rran te d  th e  conclusion th a t  the 
owners were p r iv y  to  th a t  p lo t, especia lly ha v in g  
regard to  the  fa c t th a t  tw o — poss ib ly  th ree—  
o f those w ho p u t  i t  in to  execution  were 
p e cu n ia r ily  in te rested  in  the  sh ip ’s de s truc tion , 
b u t  th a t  q u a lif ic a tio n  does n o t a ffec t the  
m aster, w ho had no shares and was u n d o u b te d ly  
a p a r t ic ip a n t in  the  crim e , and I  th in k  the  
inference to  be d ra w n  fro m  th is , fro m  the  
desperate fina nc ia l po s itio n  o f the  owners, 
fro m  the  in tim a te  connection  o f the  share
holders w ho were on board  w ith  those who were 
d ire c tin g  th e  com pany’s a ffa irs  on land , fro m  
the course la id  dow n fo r  th e  voyage and  fro m  
the o th e r circum stances m en tioned  b y  m y  
L o rd  and th e  L o rd  Justice , is th a t  th e  th ro w in g  
aw ay o f  the  sh ip  was in s tiga te d  b y , and  carried  
o u t w ith  the  connivance o f, those m ost 
in te rested in  the  resu lts  w h ich  i t  was hoped—  
v a in ly , so fa r— such an ac t w o u ld  b r in g  abou t. 
F in a lly , I  concur in  the  v ie w  th a t,  in  a case lik e  
th is , where i t  canno t be said th a t  the  s in k ing  
o f the  sh ip  was due to  a n y  unascerta inable 
cause since i t  is dem onstra ted th a t  she sank 
ow ing  to  the  incu rs ion  o f  sea w a te r, and where 
the  evidence o f everyone who was aboard  her 
is ava ilab le  fo r  th e  t r ia l ,  had the  evidence le ft  
the c o u rt in  d o u b t on the  question w he the r such 
incurs ion  o f sea w a te r was due to  a fo r tu ito u s  
casua lty  o r a crim e, th e  p la in t if fs  w o u ld  n o t 
have been e n tit le d  to  ju d g m e n t, n o t ha v in g  
proved  th e  m a te ria l a llega tion  in  pa r. 2 o f  the  
s ta tem ent o f c la im  th a t  “  the  steam er was 
sunk and was to ta l ly  lo s t b y  pe rils  insured 
against b y  the  p o lic y .”  I  agree th a t  the  
appeal m us t be a llow ed and the  ac tio n  be 
dismissed w ith  costs here and  below.

A ppea l allowed.

S olic ito rs  : fo r  the  ap pe lla n t, H o lm an , F en 
w ick, and W illa n ; fo r  the  respondents Botterell 
and Roche.

Nov. 6, 7, 8, and Dec. 15, 1922.
(Before Bankes and Scrutton, L .J J . ,  and 

Eve, J .)
Samuel (P .) and C o . v . Dumas, (a) 

appeal from the king’s bench division.

Insurance (M a rin e )— S h ip— Mortgage— Interest 
o f mortgagee— Separate insurance— A ssign
ment o f interest— S h ip  scuttled w ith  connivance 
o f owner— P erils  o f the sea-—B a rra try — “  A l l  
other pe rils , losses, etc.'"— R igh t o f mortgagee 
to recover on p o lic y — Excessive insurance—  
Owner's w arran ty .

l i y  a mortgage, consisting o f a deed o f covenant 
and a statutory f irs t  mortgage to be registered in  
Greece, a shipowner pu rpo rted  to mortgage his

1®) R eo o rte d  b y  W . C. Sand fo rd , E scl, B a ,rr is te r-a t- 
Law.

[Ct. of App.

ship to secure moneys due, and to become due, 
on a current account. H e assigned to the m ort
gagee a ll the shares in  the sh ip , a ll present a n d  
fu tu re  po lic ies on the sh ip  or fre ig h t, and a- 
power fo r  the mortgagee to sue in  the name o f the  
owner fo r  insurance moneys ; and he covenanted 
to insure the sh ip  and fre ig h t and keep them 
insured, and to deliver to the mortgagee the 
po lic ies du ly  indorsed, o r give the mortgagee a 
broker's guarantee that he held the po lic ies  solely 
fo r  the mortgagee ; and he appointed the m ort
gagee his attorney, and in  h is  name to sue fo r  
a ll insurance moneys on the sh ip . B y  the 
mortgage the owner covenanted to p a y  the sums- 
f o r  the tim e being due, and mortgaged the whole 
interest o f the sh ip  free fro m  incumbrances. 
The mortgage was never in  fa c t registered in  
Greece. The p la in t if fs ,  who were sh ip  brokers, 
took out, in  pursuance o f the covenant in  the 
deed, a tim e p o lic y  fo r  twelve months, “  and (or) 
as agents as w e ll in  the ir own name as fo r  and  
in  the name o f a l l and every other person o r  
persons to whom the same doth, m ay, or shall: 
apperta in  in  p a r t or in  a l l ”  against p e rils  o f the  
sea, in c lu d in g  ba rra try , “  and o f a l l other pe rils , 
losses, and m isfortunes that . . . sha ll come 
to the hu rt, detrim ent, or damage o f the said  
■ . . ship, etc., o r any p a r t t h e r e o f D u r in g  
the currency o f the p o lic y  the sh ip  was scuttled 
w ith  the connivance o f the owner, but not w ith  the 
connivance or com p lic ity  o f the mortgagee. The 
p la in t if fs  sued on the p o lic y  on behalf o f the 
mortgagee.

H e ld, by Bankes, L .J .  and Eve, J .  (1) that the 
mortgagee had an insurable interest in  the sh ip , 
although the mortgage was never registered in  
Greece; (2) that the mortgagee's interest was 
intended to be separately covered by the p o licy , 
and was not m erely derivative fro m  the owner's 
in te re s t; and  (3) (Scrutton, L .J .  dissenting)- 
that the mortgagee was not debarred fro m  
asserting that the sh ip  was lost by p e rils  o f the 
sea.

Sm all v. U n ite d  K in g d o m  Insu rance  C om pany 
(8 A sp. M a r .  La w  Cas. 293 ; 76 L .  T . Ren. 
828 ; (1897) 2  Q. B . 311) followed.

The p o lic y  contained a w a rra n ty  that the am ount 
insured on fre ig h t should not exceed a specified 
sum. The fre ig h t was insured  against w ar 
risks  fo r  an am ount considerably exceeding the 
sum specified.

H e ld , that there had been a breach o f w a rra n ty , 
notw ithstanding that the insurance on fre ig h t 
was against w ar risks  ; and that the mortgagee 
coidd not recover on the po licy .

Judgm ent o f Bailhache, J . reversed.

Appeal b y  th e  de fendan t fro m  th e  ju d g m e n t of 
B ailhache , J . in  a n o n - ju ry  ac tion .

The p la in t if fs , P . Samuel and Co. L im ite d , 
insurance brokers, sued on a p o lic y  o f m arine  
insurance, in  w h ich  th e  p la in t if fs  were nam ed as 
the  assured, on be ha lf o f  D . G. A nghe la tos, the  
ow ner o f the  steam ship Gregorios, and one P ercy 
Sam uel, w ho carried  on business as P . Samuel 
and Co., and was a m ortgagee o f th e  steam ship.

The m ortgage agreem ent was da ted th e  13th 
Sept. 1920, and m ade between A nghe la tos

S a m u e l  (P.) a n d  Co. v . D u m a s .
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(th e re in a fte r ca lled “  the  sh ipow ner ” ) and 
P ercy Sam uel, c a rry in g  on business as P. 
Samuel and Co. ( th e re in a fte r ca lled  “  the  
m ortgagee ” ). I t  rec ite d  th a t  th e  sh ipow ner was 
th e  absolute ow ner free fro m  incum brances o f 
th e  steam ship fo rm e rly  ca lled th e  G rindon H a ll,  
b u t  th e n  ca lled  th e  Gregorios, and in tended  to  be 
reg is tered un de r th e  Greek flag  a t Piraeus in  
Greece, and th a t  th e  m ortgagee had agreed to  
advance to  th e  sh ipow ner th e  sum  o f  22,5001. 
upon  h a v in g  rep aym e n t o f  th e  same and an y  
o th e r  m oneys to  become due fro m  th e  sh ip 
ow ne r to  th e  m ortgagee w ith  in te re s t secured as 
th e re in a fte r appearing  and upon  d e liv e ry  to  the  
m ortgagee o f  (a) a s ta tu to ry  o r fo rm a l f ir s t  m o r t
gage o f th e  steam ship d u ly  executed and regis
te red in  Greece ( th e re in a fte r re fe rred  to  as “  the  
said m ortgage ” ) ; (b) good and approved
polic ies o f insurance upon th e  vessel as th e re in 
a f te r  p ro v id e d  ; (c) the  said in de n tu re  its e lf  ; 
an d  (d) b ills  o f  exchange. I t  th e n  assigned a ll the  
XOO/lOOth shares in  th e  vessel “  and  a ll polic ies 
cover notes slips ce rtifica tes  o f e n try  effected o r 
he rea fte r to  be effected g ra n ted  o r issued on the  
sa id  s team ship and on its  appurtenances and 
also on th e  fre ig h t and o u t f i t  o f  th e  said s team 
sh ip  and also in  respect o f  the  p ro te c tio n  and 
in d e m n ity  o f  the  said s team ship and th e  fu l l  
bene fit th e re o f a l l powers r ig h ts  remedies and 
a u th o r itie s  the reunde r and in  p a r tic u la r  w ith  
fu l l  pow er fo r  th e  m ortgagee in  th e  nam e o f the  
sh ipow ne r o r o therw ise to  ask dem and sue fo r 
and recover the  said insurance m oneys in c lu d in g  
the  r ig h t  to  com prom ise a n y  c la im  o r s u it and 
to  receive th e  said insurance m oneys o r any 
m oneys payab le  b y  w ay o f com prom ise and to  
g ive  v a lid  and e ffec tua l discharges fo r  th e  same 
and  a ll th e  r ig h t  t i t le  in te re s t and dem and o f 
the  sh ipow ner o f in  and to  the  said s team ship 
po lic ies and prem ises T o  h o ld  th e  premises 
hereby assigned u n to  th e  m ortgagee as secu rity  
fo r  the  p a y m e n t o f  a ll m oneys secured b y  the  
said m ortgage and o f  a ll m oneys w h ich  m ay 
he rea fte r become payab le  under a n y  o f the  
p rov is ions he reo f.”  B y  the  in de n tu re  the  sh ip 
ow ne r covenanted w ith  th e  m ortgagee as 
fo llow s :

1. T h e  s h ip o w n e r s h a ll p a y  to  th e  m o rtga gee  th e  
s a id  su m  o f  22 ,5001. o n  o r  be fo re  th e  1 3 th  M a rch  
1921, to g e th e r w i th  in te re s t fo r  th e  sam e a t  th e  
ra te  o f  1J p e r c e n t, p e r a n n u m  above  th e  B a n k  o f  
E n g la n d  ra te  c u r re n t fo r  th e  t im e  b e in g  fro m  th e  
1 3 th  S ep t. 1920, a n d  w i l l  a lso p a y  a l l  o th e r  m oneys 
w h ic h  m a y  be o r  becom e due u n d e r th e  s e c u r ity  o f  
th e  sa id  m o rtg a g e  a n d  o f  these  p resents u p o n  th e  
d a tes  w hereon  th e  same s h a ll be o r  becom e p a va b le  
o r  up on  d e m a n d  a n d  u n t i l  p a y m e n t th e  sam e s h a ll 
c a r ry  in te re s t a t  th e  ra te  a fo resa id .

2. I n  a d d it io n  to  th e  in te re s t ab ove  p ro v id e d  fo r  
th e  s h ip o w n e r s h a ll p a y  to  th e  m o rtga gee  on  th e  
e x e c u tio n  o f  these  presen ts  a com m iss io n  o f  one- 
h a lf  p e r ce n t, on  th e  sa id  loan .

3. T h e  s h ip o w n e r w i l l  im m e d ia te ly  u p o n  th e  
e x e c u tio n  h e re o f h a n d  to  th e  m o rtga gee  h is  a cce p t
ances fo r  th e  w h o le  o f  th e  p r in c ip a l sum  a fo re 
sa id .

4 . T h e  s h ip o w n e r sh a ll be e n t it le d  to  re p a y  th e  
w h o le  o r  a n y  p a r t  o f  th e  sa id  p r in c ip a l sum  o f  
22 ,5001. o r  such  a m o u n t as m a y  fro m  t im e  to  t im e  
re m a in  o u ts ta n d in g  a t  a n y  e a r lie r  p e r io d  th a n  th a t
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h e re in  s t ip u la te d  fo r  u p o n  g iv in g  fo u rte e n  d a ys ’ 
p re v io u s  n o tic e  in  w r i t in g  to  th e  m ortga gee  o f  h is 
in te n t io n  to  m a ke  such re p a y m e n t an d  a n y  in te re s t 
in c lu d e d  in  th e  o u ts ta n d in g  b il ls  s h a ll be d e duc te d  
pro rata. . . .

6. T h e  s h ip o w n e r w i l l  w i th o u t  d e la y  ta k e  such 
steps as m a y  be necessary to  e ffe c t th e  co m p le te  
re g is tra t io n  o f  th e  sa id  s te a m sh ip  as a G reek s te a m 
s h ip . . . .

9. T h e  s h ip o w n e r w i l l  a t  a l l  t im e s  d u r in g  th e  
c o n tin u a n c e  o f  th is  s e c u r ity  in su re  a n d  keep in su re d  
th e  sa id  s te a m sh ip  a n d  h e r fre ig h ts  w h e th e r a t 
hom e o r  a t  sea a g a in s t a l l  losses p e r ils  an d  m is 
fo r tu n e s  u s u a lly  cove red  b y  m a rin e  in su ra n ce  w ith  
firs t-c la ss  in su ra n ce  offices o r  u n d e rw r ite rs  o r 
m u tu a l assoc ia tions as th e  m o rtg a g e e  s h a ll fro m  
t im e  to  t im e  in  th e ir  (sic) d is c re tio n  a p p ro ve , and  
in  e ffe c tin g  a n y  such insu rance  th e  s h ip o w n e r w i l l  
a lso d u ly  p a y  th e  p re m iu m s  a n d  o th e r  sum s 
necessary to  keep th e  sa id  p o lic ie s  in  fo rce  and  
p ro d u ce  th e  re ce ip ts  th e re fo r  t o  th e  m o rtga gee  o r 
h is  agents a n d  w i l l  im m e d ia te ly  a f te r  e ffe c tin g  a n y  
such  in su ra n ce  d e liv e r  to  th e  m o rtga gee  th e  
s ta m p e d  po lic ie s  th e re fo r  d u ly  in d o rse d  o r  g iv e  to  
th e  m o rtga gee  th e  g u a ra n te e  o f  a b ro k e r a p p ro ve d  
b y  th e  m ortga gee  th a t  he h o ld s  such  po lic ies  
so le ly  on  a cc o u n t a n d  fo r  th e  b e n e fit o f  th e  
m o rtga gee . . . .

11. I n  th e  e v e n t o f  a n y  c la im  a r is in g  u n d e r th e  
h e re inb e fo re  m e n tio n e d  p o lic ie s  o f  in su rance  . . . 
th e  p roceeds o f  th e  in su ra n ce  a n d  a ll  o th e r  m oneys 
re ce ived  s h a ll be a p p lie d  in  th e  case o f  a p a r t ia l 
loss in  re in s ta t in g  th e  dam age w h ic h  sh a ll have 
been su s ta in e d  a n d  in  th e  e v e n t o f  a  t o ta l  loss in  
re p a y in g  to  th e  m ortga gee  th e  ba la nce  w h ic h  sh a ll 
th e n  re m a in  o w in g  h e reun de r w i th  in te re s t a n d  a ll 
costs charges an d  expenses w h ic h  have been 
re a so n a b ly  in c u r re d  b y  th e  m o rtga gee  a n d  a n y  
ba la nce  s h a ll be p a id  to  th e  s h ip o w n e r. A l l  o th e r 
sum s re ce ived  u n d e r such  p o lic ie s  o f  insu rance

. . s h a ll be a p p lie d  in  d is c h a rg in g  th e  c la im
in  respec t o f  w h ic h  th e y  are p a id .

12. I f  d e fa u lt  s h a ll be m ade in  ke e p in g  th e  sa id
s te a m sh ip  in  good  seagoing o rd e r an d  c o n d it io n  o r 
in  ke e p in g  h e r in s u re d  . . .  o r  d e liv e r in g  a n y  
such  po lic ie s  re ce ip ts  o r o rde rs  as a fo re sa id  th e  
m ortga gee  m a y  h im s e lf e n te r u p o n  a n d  re p a ir  th e  
sa id  s tea m sh ip  a n d  m a y  in su re  h e r a n d -k e e p  he r 
in s u re d  o r  e n te re d  as a fo resa id , a n d  th e  sh ip o w n e r 
w i l l  on  d e m a n d  re p a y  to  th e  m ortga gee  e v e ry  sum  
o f  m o n e y  exp ende d  fo r  th e  ab ove  purposes o r  a n y  o f  
th e m  . . . w i th  in te re s t a t  th e  ra te  o f  8 pe r
ce n t, p e r a n n u m  fro m  th e  t im e  o f  th e  sam e h a v in g  
been e xp ende d  u n t i l  re p a y m e n t a n d  u n t i l  such 
re p a y m e n t th e  sam e sh a ll be secured b y  th e  said 
s ta tu to r y  m o rtg a g e  an d  these presents a n d  sh a ll 
be a cha rge  u p o n  th e  m o rtg a g e d  prem ises

18. T h e  s h ip o w n e r fo r  th e  pu rpose  o f  g iv in g  
e ffe c t to  a n d  c a r ry in g  o u t th e  p ro v is io n s  o f  th is  
in d e n tu re  h e re b y  c o n s titu te s  a n d  a p p o in ts  th e  
m ortga gee  to  be h is  t ru e  a n d  la w fu l a tto rn e y  fo r  
h im  a n d  in  h is  nam e to  ask de m and  rece ive 
sue fo r  an d  re co ve r a l l  insurances an d  o th e r m oneys 
o f  th e  sa id  s tea m sh ip  w h ic h  m a y  becom e due and 
o w in g  u n d e r th e  s e c u r ity  o f  th e  sa id  s ta tu to r y  
m o rtg a g e  a n d  o f  these p resents w ith  fu l l  p o w e r to  
com prom ise  a n y  c la im  o r  s u it  a n d  to  rece ive an y  
m oneys p a y a b le  b y  w a y  o f  com prom ise  a n d  to  do 
such  o th e r a c ts  a n d  th in g s  in  th e  nam e o f  th e  s h ip 
o w n e r o r o th e rw ise  as th e  m ortgagee  m a y  in  his 
ab so lu te  d is c re tio n  deem  to  be necessary fo r  th e  
due p re s e rv a tio n  an d  e n fo rce m e n t o f  th e  said 
s e c u r ity  an d  on re c e ip t o f  a n y  such m o n e y  as 
a fo resa id  in c lu d in g  a n y  m o n e y  p a ya b le  b y  w a y  o f  
com prom ise  to  g iv e  p ro p e r re ce ip ts  a n d  d ischarges 
fo r  th e  sam e. A n d  w h a te v e r th e  m ortga gee  sha ll
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law fu lly  do in the premises the shipowner does 
hereby and w ill thereafter ra t ify  and confirm.

19. The mortgagee shall hold the security under 
the said mortgage o f the said steamship not only 
for the said sum o f 22,500/. bu t also for any sum or 
sums o f money together w ith  interest thereon as 
aforesaid and all charges and expenses incurred in 
respect thereof which m ay now or at any future 
tim e be owing to  them by the shipowner.

The s ta tu to ry  m ortgage was headed “  M o r t
gage (to  secure A ccou n t C u rren t, & c .),”  and 
was da ted 13th Sept. 1920. A f te r  describ ing 
the  G rindon H a ll  to  be re-nam ed Gregorios, and 
s ta tin g  th a t  she was reg istered a t Piraeus in  
Greece, i t  proceeded :

Whereas I  Denis Anghelatos . . . ship
owner am indebted in an account current to  Messrs. 
Samuel and Co. . . . brokers and by an
agreement under seal bearing even date herewith 
and made between m yself and the said Samuel and 
Co. i t  has been agreed th a t all moneys now or 
hereafter to  become owing to  the said Samuel and 
Co. in respect o f the said account shall become due 
and payable a t the times and in  the manner 
provided in  the said agreement w ith  interest as 
therein specified and i f  no tim e is provided for 
repayment o f any such moneys then i t  is agreed 
tha t the same shall be payable on demand Now 
I  the said Denis Anghelatos, covenant w ith  the 
said Samuel and Co. and the ir assigns to  pay to  
him or them the sums fo r the tim e being due on this 
security, whether by  way o f principal or interest, 
at the times and manner aforesaid And for the 
purpose o f better securing the said Samuel and Co. 
the payment o f such sums as last aforesaid, I  do 
hereby mortgage to  the said Samuel and Co. 
100/lOOth shares, o f which I  am the owner in  the 
ship above pa rticu la rly  described, and in her boats, 
guns, ammunitions, small arms, and appurtenances. 
Lastly  I  for myself and m y heirs (sic) covenant w ith  
the said Samuel and Co. and the ir assigns th a t I  
have power to  mortgage in manner aforesaid the 
above mentioned shares and th a t the same are free 
from incumbrances.

The p o lic y  o f insurance was effected on the  
19th O ct. 1920, b y  one F . T . W he la r, the  
m anager o f th e  p la in t if fs . I t  was a tim e  p o licy , 
and was take n  o u t b y  the  p la in t if fs  “  and (or) as 
agents as w e ll in  th e ir  ow n nam e, as fo r  and in  the  
name and names o f a ll and every o th e r person or 
persons to  w hom  the  same d o th , m ay, o r sha ll 
ap pe rta in  in  p a r t  o r in  a l l, ”  fo r  tw e lve  calendar 
m onths fro m  the  25 th  Sept. 1920 to  the  25th 
Sept. 1921. The a m o un t insured was 24,000/., 
p a rt o f a la rge r a m o un t o f 105,000/ insured upon 
the h u ll and m ach in e ry  o f the  Gregorios, va lued  
a t 110,000/. against adven tu res and pe rils  o f 
the  seas and o th e r contingencies, in c lu d in g  
b a rra try , o f the  m aster and m ariners, “  and  o f 
a ll o th e r perils , losses, and m is fortunes th a t  
have o r sha ll come to  th e  h u r t,  d e trim e n t, o r 
dam age o f the  said . . . ship, etc., o r an y  p a r t 
the reo f.”

The p o lic y  inc luded N o. 22 o f the  In s t itu te  
T im e  Clauses. T h a t clause is as fo llow s :

W arranted th a t (except as hereinafter mentioned) 
t he amount insured for account o f assured and (or) 
the ir managers on . . . freight . . . shall
not exceed 15 per cent, o f the values o f the hu ll and 
machinery as stated herein but th is w arranty shall 
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not restrict the assured’s righ t to  cover . . .
(2) Freight and (or) chartered freight and (or) an tic i
pated fre ight on board or not on board, insured for 
twelve months or other tim e.— A ny amount not 
exceeding 25 per cent, o f the value o f hu ll and 
machinery as stated herein, bu t i f  the insurance be 
for less than twelve months, the 25 per cent, to  be 
proportionately reduced. . . . Provided always
th a t a breach o f th is  w arranty shall not afford 
underwriters any defence to  a claim by  mortgagees 
or other th ird  parties who m ay have accepted this 
po licy w ithou t notice o f such breach o f warranty.

On the  same da y  F . T . W h e la r effected fo r 
th e  bene fit o f  P . Samuel an insurance on fre ig h t 
aga inst w a r pe rils  to  th e  a m o u n t o f 27,500/.

The m ortgage was never reg istered according 
to  Greek la w  ; and the  evidence w e n t to  show 
th a t  i t  never cou ld  have been so reg istered, 
because th e  a m o un t secured the re by  was an 
un ce rta in  am oun t.

On the  26 th  Feb. 1921 th e  Gregorios was los t 
a b o u t n ine m iles fro m  Cape de G ata on a voyage 
fro m  P h ilip p e v ille  on th e  coast o f A lg e ria  to  the  
T yne  w ith  a cargo o f iro n  ore. The p la in t if fs  
c la im ed upon th e  p o lic y  fo r  the  bene fit b o th  o f 
th e  ow ner and P. Samuel. The de fendant 
D um as was the  u n d e rw rite r whose name 
was f irs t  on the  lis t  o f  subscribers o f the  
p o licy .

B a ilhache , J . found  th a t  the  sh ip  was scu ttled  
w ith  th e  connivance o f  th e  ow ner, b u t n o t o f  the  
m ortgagee, and he he ld  th a t  th e  p o lic y  was taken  
o u t in  the  in te rests o f the  m ortgagee as w e ll as 
o f  th e  o w n e r ; th a t  th e  m ortgagee had  an 
insurab le  in te re s t in  the  ship, a lth o u g h  the  
m ortgage had n o t been reg istered in  Greece ; 
and (fo llo w in g  S m all's  case (sup.) and Graham  
J o in t S h ip p in g  Com pany v . M erchants ' M a rin e  
Insurance Company (N o . 2) (1922) 38 T im es 
L .  R ep. 75) th a t  th e  m ortgagee should 
recover as fo r  a loss b y  pe rils  o f th e  sea. 
H e  fu r th e r  he ld  th a t,  as the  over-insurance 
on fre ig h t was aga inst w a r risks and n o t 
aga inst o rd in a ry  pe rils  o f th e  sea, i t  d id  n o t 
render th e  p o lic y  in v a lid . H e  the re fo re  gave 
ju d g m e n t fo r  th e  p la in tiffs .

The de fendan t appealed.

I t .  A .  W righ t, K .C . and W . L . M c N a ir  fo r  the  
ap pe lla n t.— F irs t ly ,  the  m ortgagee had no legal 
in te res t in  the  sh ip  w h ich  he cou ld insure , fo r 
the  m ortgage was never reg istered in  Greece, 
and never cou ld have been reg istered in  Greece, 
fo r  i t  was n o t a secu rity  fo r a fixe d  sum , b u t fo r 
a v a ry in g  cu rre n t accoun t. I t  was never, 
the re fore , v a lid  b y  Greek law . A  m ortgagee o f 
a sh ip  is n o t deemed to  be the  ow ner (Lewen v . 
Smasso, 1742, P o s tle th w a y t’s U n iversa l D ic 
t io n a ry  o f T rade, T it .  Assurance, 2nd ed it. 1757, 
vo l. 1, p. 147), and there fore  th e  m ortgagee had 
no equ itab le  ow nersh ip o f the  ship e ith e r. 
Secondly, the  m ortgagee was never separa te ly 
insured, so as to  render h im  unaffected b y  the  
acts o f the  ow ner ; his in te res t was o n ly  d e ri
v a tiv e  fro m  the  in te res t o f the  ow ner, and his 
in te re s t was there fore sub ject to  the  defects o f 
the  ow ner's in te res t. T h ird ly ,  assum ing th a t  
the  m ortgagee was separa te ly insured, he is 
bound by  the  acts o f the  owner, to  w hom  he le f t
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the  do m in ion  over th e  sh ip  : H o lls  v . H annam , 
1811, 3 Camp. 93.) F o u r th ly ,  th e  loss was n o t 
due to  a p e ril o f  the  seas, b u t to  th e  s c u ttlin g  
w ith  the  connivance o f the  ow ner. The ship 
was n o t lo s t b y  a n y th in g  fo rtu ito u s  o r acc i
den ta l, b u t she was de lib e ra te ly  cast aw ay. 
Mere incurs ion  o f  sea w a te r in to  a sh ip  does 
n o t necessarily co n s titu te  a p e ril o f  the  sea : 
Sassoon v . Western Assurance Company, 12 
Asp. M ar. L a w  Cas. 206 ; 106 L . T . R ep. 929 ; 
(1912) A . C. 561 ; and M o u n ta in  v . W hittle , 15 
A sp. M ar. L a w  Cas. 255 ; 125 L .  T . R ep. 193 ; 
(1921) 1 A . C. 615.) The loss m u s t be b y  a 
p e ril o f  th e  seas, and the  m ere fa c t th a t  a loss 
is caused d ire c t ly  b y  th e  sea does n d t necessarily 
c o n s titu te  a p e r il o f  the  seas : ( The X an tho ,
6 A sp. M ar. L a w  Cas. 207 ; 57 L .  T . R ep. 701 ; 
12 A p p . Cas. 503.) The fac ts  in  S m a ll’s case 
(sup.) are d is tingu ishab le . The rea l cause o f  the  
loss was th e  s c u ttlin g , and n o t the  incurs ion  o f 
sea w a te r (cf. th e  Ley la n d  S h ip p in g  Com pany  
case, 14 A sp. M ar. L a w  Cas. 258 ; 118 L .  T . Rep. 
120 ; (1918) A . C. 350.) L a s tly , the re  was a 
breach o f w a rra n ty  as regards the  a m o un t o f 
the  insurance on fre ig h t, and i t  is im m a te ria l 
th a t  th e  insurance was against w a r and n o t 
m arine  risks ; th e  m isch ie f o f  over-insurance is 
th e  same in  e ith e r case.

M ille r ,  K .C . and S. L .  Porte r (S ir John  S im on, 
K .C . w ith  the m ) fo r  the  respondents.— The 
m ortgagee had  an insurab le  in te res t in  the  ship, 
accord ing to  E ng lish  law , fo r  he had th e  r ig h t  
in  e q u ity  to  ca ll upon th e  m ortga go r to  execute 
a v a lid  m ortgage, w he the r th e  sh ip  was a Greek 
o r an E ng lish  ship. As a m a tte r  o f fa c t, she ! 
was never reg istered in  a Greek p o r t  and was j 
an E ng lish  ship. Secondly, the  learned judge  I 
found  as a fa c t th a t  the  p o lic y  was take n  o u t 
fo r  th é  bene fit o f  the  m ortgagee as w e ll as fo r 
th a t  o f the  owner. T h ird ly ,  th e  loss was 
fo rtu ito u s  and acc iden ta l as fa r  as th e  m o r t
gagee is concerned n o tw ith s ta n d in g  th a t  she 
was scu ttle d  w ith  th e  connivance o f  th e  ow ner : 
(T r im  D is tr ic t School v . K e lly ,  111 L . T . R ep. 
305 ; (1914) A . C. 667 ; R eid  v . B r it is h  and I r is h  
Steam Packet Company, 125 L .  T . R ep. 67 ; 
(1921) 2 K .  B . 319 ; and  Thompson  v . H opper, 
1856, 2 E . &  B . 172.) The loss was b y  a p e ril 
o f  th e  sea (S m a ll’s case) (sup.). I f  the  sh ip  was 
los t b y  b a rra try , b a rra try  is a p e r il o f  th e  sea : 
(Heym an  v . P arish , 1809, 2 Camp. 149.) The 
fa c t th a t  there has been neg ligen t n a v ig a tio n  
does n o t p re ve n t a loss be ing due to  pe rils  o f 
the  sea : (T rin d e r, Anderson, and Co.’s case,
8 A sp. M ar. L a w  Cas. 373 ; 78 L .  T . R ep. 485 ; 
(1898) 2 Q. B . 114.) S m all's  case establishes 
th a t  an in nocen t m ortgagee can recover, even 
tho ugh  the  sh ip  has been de lib e ra te ly  scu ttle d , 
and S m a ll’s case is supported  b y  the  judgm en ts  
o f  L o rd  H ersche ll and L o rd  B ra m w e ll in  The 
X an tho  (6 Asp. M ar. L a w  Cas. 207 ; 57 L .  T . 
R ep. 701 ; 12 A p p . Cas. 503) and H a m ilto n  v . 
P an do rf (6 Asp. M ar. L a w  Cas. 212 ; 57 L .  T . 
Rep. 726 ; 12 A p p . Cas. 518). I f  th e  loss was 
n o t due to  a p e r il o f  th e  sea, i t  was due to  
b a rra try , fo r  i t  was caused b y  a w ro n g fu l ac t 
com m itted  b y  th e  m aster o r crew  w ith  the  
connivance o f the  ow ner to  th e  p re jud ice  o f  the

in no cen t m ortgagee. T h is  was e ith e r b a rra try  
o r ejusdem generis w ith  b a rra try , and is covered 
b y  th e  general words o f th e  p o lic y  “  a ll o the r 
pe rils , losses, and m is fo rtunes th a t  sha ll come 
to  the  . . . damage o f  the  sh ip .”  L a s t ly ,
th e  over-insurance was aga inst w a r risks  and 
the  p rov iso  o n ly  applies to  m arine  r is k s ; 
the re fo re  the re  was no breach o f  w a rra n ty . I f  
the re  was, th e  a p p e lla n t was a p a r ty  to  b o th  
insurances, and m us t be take n  to  have w a ived 
the  w a rra n ty  in  the  prov iso .

M c N a ir ,  in  re p ly , re ferred to  N u tt  v .  
B ourd ieu  (1 T e rm . R ep. 323).

Cur. adv. vu lt.
Dec. 15, 1922.— The fo llo w in g  ju d g m e n ts  

were read :

B a n k e s , L .J .— The ap p e lla n t was one o f  the  
subscribers to  a p o lic y  o f  m arine  insurance fo r  
24,000/. da ted  th e  19 th  O ct. 1920, upon  h u ll,  
m ach ine ry , & c., o f  th e  steam ship Gregorios, 
va lued  a t 110,000/. W h ils t  so insured th e  
vessel was los t, and  the  learned judge  w ho tr ie d  
th is  a c tio n  he ld  th a t  she was de lib e ra te ly  east 
aw ay w ith  th e  connivance o f  the  ow ner. There  
is no appeal fro m  th a t  decision. The question 
to  w h ich  th e  present appeal re lates is as to  the  
po s itio n  o f  M r. P ercy Sam uel, w ho c la im s to  be 
a m ortgagee o f  th e  vessel. The respondents 
c a rry  on business as insurance and ch a rte r in g  
brokers. The p o lic y  was ta ke n  o u t in  th e ir  
nam e. In  th e  present ac tio n  th e y  c la im ed to  
sue on b e ha lf o f  M r. P e rcy  Samuel as m ortgagee 
o f the  vessel. B o th  branches o f th is  con
te n tio n  were d ispu ted  b y  the  a p pe lla n t. I n  th e  
f irs t  place, i t  was contended th a t  th e  p o lic y  was 
n o t ta ke n  o u t to  cover th e  separate in te re s t o f  
th e  alleged m ortgagee ; and  secondly, i t  was 
contended th a t  he had no insurab le  in te re s t. 
The learned judge  decided b o th  po in ts  in  the  
respondents’ fa vo u r. In  th is  I  th in k  th a t  he 
was r ig h t.  The f irs t  question  depends upon 
w h a t was th e  in te n t io n  o f  the  ow ner and 
o f  th e  m ortgagee when th e  p o lic y  was taken  
o u t. The insurance was effected b y  a M r. 
W he la r, th e  m anager o f th e  respondent com 
pa ny . H e  was called as a w itness, and he de
posed to  fac ts  upon w h ich , in  m y  op in io n , the  
learned judge  was q u ite  ju s tif ie d  in  com ing to  
th e  conclusion th a t  th e  in te n tio n  o f a ll m a te ria l 
pa rties  was th a t  the  insurance shou ld  be 
take n  o u t to  cove r th e  separate in te rests  o f 
bo th  m ortgago r and m ortgagee. I  understood 
th a t  counsel fo r  th e  a p p e lla n t desired to  raise 
a question  as to  w h e the r i t  was possible to  
c a rry  o u t such an in te n tio n  in  a single docum ent 
expressed in  the  o rd in a ry  language o f  a p o licy  
o f  m arine  insurance. In  th is  c o u rt no  a rgu
m e n t cou ld  poss ib ly  p re v a il. I n  m an y  cases i t  
has been he ld th a t  an insurance o f th e  tw o  
separate in te rests  has been e ffe c tive ly  m ade in  
th e  one docum ent. T hough the  c o u rt d iffe red 
in  op in io n  as to  th e  effect o f  such an insurance 
in  Ebsworth v .  A llian ce  M a r in e  Com pany  (29 
L .  T . R ep. a t p . 483 ; L .  R ep. 8 C. P ., a t  p. 609). 
th e y  agreed as to  th e  p o s s ib ility  o f  its  being 
effected. B o v il l,  C .J. says : “  P rim d  fac ie , an 
insurance b y  a m ortgagee, w he the r legal o r
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eq u ita b le , w o u ld  cover o n ly  h is ow n p a r tic u la r  
in te re s t in  th e  goods ; b u t, i f  th e  insurance was. 
as between h im  and th e  un de rw rite rs , in te nd ed  
to  cover th e  in te re s t o f  a l l pa rties  and th e  
w hole va lue  o f  th e  goods, the re  w o u ld  be no 
o b je c tio n  to  a legal m ortgagee so in su rin g  in 
his ow n nam e to  cover a ll th e  in te rests and 
th e  e n tire  va lue  o f th e  goods : and  we th in k  
there  is eq u a lly  no ob je c tio n  to  an equ itab le  
m ortgagee, o r a person w ho stands in  a s im ila r 
po s itio n , in su rin g  in  lik e  m anner. A n  insurab le  
in te re s t is  c le a rly  n o t confined to  a s tr ic t  legal 
r ig h t  o f p ro p e rty . I t  th e n  becomes a question  
of fa c t w h a t was th e  in te re s t in te nd ed  to  be 
covered b y  th e  p o lic y . I f  i t  was Only th e  in d i
v id u a l in te re s t o f  th e  m ortgagee, he cou ld  
recover o n ly  th e  a m o u n t o f  th a t  in te re s t ; b u t, 
i f  th e  insurance was in tended  to  cover the  
in te re s t o f  th e  m ortga go r also, the n  he w o u ld  
be e n tit le d  to  recover in  his own name fo r  b o th  
in te res ts  : see I r v in g  v . Richardson  (2 B . &  A d . 
193).”  T h is  v ie w  has been acted upon  in  m an y  
subsequent cases, and n o ta b ly  in  S m all's  
case (8 Asp. M ar. L a w  Cas. 293 ; 76 L .  T . R ep. 
828 ; (1897) 2 Q. B . 311) ; to  w h ich  I  m us t re fer 
la te r. The a rg um e n t th a t  M r. P e rcy  Samuel 
was a m ere c re d ito r o f th e  ow ner o f th e  vessel, 
a n d  had  an insurab le  in te re s t in  he r a t  a ll, was 
rested upon  th e  fa c t th a t  M r. Samuel had  never 
acqu ired  a n y  in te re s t in  th e  vessel unde r the  
C reek la w  u p  to  th e  t im e  th a t  she was los t. 
I  th in k  th a t  th e  ap p e lla n t d id  estab lish th a t  
f a c t ; b u t  I  consider th a t  th e  learned judge  
was r ig h t  in  considering th a t,  fo r  th e  present 
purpose, th e  fa c t was im m a te ria l, because under 
th e  m ortgage agreem ent o f th e  13 th  Sept. 
1920, and th e  s ta tu to ry  m ortgage o f th e  same 
da te , M r. P e rcy  Samuel had  acqu ired  an 
eq u ita b le  r ig h t  w h ifth  gave h im  an insurab le  
in te re s t in  th e  vessel.

A ssum ing th a t  the  v iew s w h ich  I  have ju s t  
expressed are correct, tw o  questions o f v e ry  
considerable im p o rtan ce  arise fo r  decision—  
nam ely , th e  question  w h e the r a m ortgagee can 
c la im  th a t  h is po s itio n  is n o t a ffected b y  the  
de libe ra te  casting  aw ay o f th e  vessel b y  the  
m ortgago r, and th e  question  w he the r w hen a 
vessel has been so cast aw ay th e  m ortgagee 
can  successfully con tend th a t  she was lo s t b y  
»  p e r il o f  the  sea. A f te r  v e ry  care fu l considera
t io n  I  have come to  th e  conclusion th a t  n e ithe r 
p o in t is open fo r  cons idera tion  in  th is  c o u rt. 
T h is  was th e  v ie w  take n  o f  S m all's  case (sup.) 
b y  b o th  Greer, J . and B a ilhache , J. I t  is no 
d o u b t possible to  p o in t to  d is tin c tio n s  between 
th e  fac ts  o f th a t  case and th e  fac ts  o f the  present 
case, and to  no te  th a t  in  the  c o u rt be low  
M athew , J . confined his ju d g m e n t s t r ic t ly  to  
the  question  ra ised b y  the  o rder to  t r y  the  
p re lim in a ry  p o in t,  and  th a t  in  th e  C o u rt o f 
A pp ea l counsel d id  n o t discuss w h a t th e  p o s ition  
o f th e  m ortgagee w o u ld  be i f  the  c o u rt had to  
consider h is po s itio n  a p a rt fro m  the  question  
o f  b a rra try .  The fa c t, how ever, rem ains th a t  
the  c o u rt d id  g ive  as one o f th e  tw o  grounds 
upon  w h ich  th e  ju d g m e n t proceeded th a t,  
■assuming th a t  th e  m aster was n o t th e  servan t 
o f th e  m ortgagee and h is a c t in  s c u tt lin g  the

sh ip  consequently  n o t an a c t o f b a rra try ,  ye t 
th e  m ortgagee was e n tit le d  to  recover, because 
th e  loss o f th e  vessel was due to  a p e r il o f  the  
sea. M uch  as I  m a y  suspect th a t  a h igher 
tr ib u n a l m a y  take  a d iffe re n t v iew , I  fee l th a t  
I  am  bound to  respect and  a c t upon  w h a t I  
be lieve to  be a m a te ria l p a r t  o f th e  ju d g m e n t 
in  S m all's  (sup.) case, and  n o t mere obiter dicta  
o f  th e  Lo rds  Justices w ho decided th a t  case.

I  pass the re fo re , to  consider an o the r and 
aga in  an im p o rta n t p o in t. The a p pe lla n t 
contends th a t  the re  has been a breach o f 
w a rra n ty  o f  one o f  the  In s t itu te  T im e  Clauses 
w h ich  v it ia te s  the  p o lic y . The clause is th a t  
dea ling  w ith  insurance beyond a specified 
am o un t. I t  is  n o t d ispu ted  th a t  an  insurance 
aga inst w a r risks  upon fre ig h t was effected fo r  
a la rge r a m o u n t th a n  th a t  s tip u la te d  fo r  in  the  
clause. I t  was contended th a t  th is  fa c t was 
im m a te ria l, and no breach o f the  w a rra n ty , 
because the  clause re lie d  on was con ta ined  in  
a p o lic y  aga inst m arine  risks  and m u s t be 
confined to  insurance o f  those r is k s . T he  learned 
ju dg e  accepted th is  con ten tio n . W ith  respect 
to  h im , I  ta ke  th e  opposite  v ie w . The clause 
is one dea ling  w ith  insurance o f th e  sub ject- 
m a tte r , and  n o t w ith  th e  n a tu re  o f th e  risks  to  
w h ic h  th e ir  p o lic y  a ttaches. T he  language o f 
th e  clause is q u ite  general. There are no 
words in d ic a tin g  th a t  i t  is to  be con fined to  
insurances aga inst m arine  risks , n o r do I  th in k  
th a t  the re  is a n y th in g  in  th e  na tu re  o f the  
c o n tra c t con ta ined  in  th e  w a rra n ty  to  requ ire  
th e  c o u rt to  n a rro w  the  o rd in a ry  in te rp re ta tio n  
o f th e  language used b y  the  p a rtie s . The ob jec t 
o f  th e  clause is to  reduce the  te m p ta tio n  w h ich  
m a y  fo llo w  upon  over-insurance. There is no 
reason w h y  in  th e  absence o f express w ords the  
c o u rt shou ld  seek to  l im i t  th e  op e ra tion  o f  the  
clause. I t  was said, how ever, th a t  assum ing 
th e  v ie w  w h ich  I  have ju s t  expressed as to  the  
co n s tru c tio n  o f  th e  clause to  be correct, the  
respondent is p ro te c ted  b y  th e  p rov iso  to  the  
clause, w h ich  is in  these words : “  P rov ide d  
a lw ays th a t  a breach o f th is  w a rra n ty  sha ll n o t 
a ffo rd  u n d e rw rite rs  a n y  defence to  a c la im  by 
mortgagees w ho m a y  have accepted th is  p o lic y  
w ith o u t no tice  o f  such breach o f w a rra n ty .”  
Assum ing , b u t n o t decid ing , th a t  th e  prov iso  
has an y  a p p lic a tio n  to  th e  case o f  a single p o licy  
ta ke n  o u t to  cover th e  separate in te rests o f 
m ortgago r and  m ortgagee, i t  is su ffic ien t to  
say th a t  in  th e  present case the re  was no tice . 
M r. W h e la r effected b o th  th e  m arine  and the  
w a r r is k  insurances on th e  same day . U nde r 
these circum stances, w a n t o f no tice  canno t be 
established. As th is  p o in t on the  w a rra n ty  
clause goes to  th e  ro o t o f  the  c la im , i t  is n o t 
necessary to  express a n y  op in io n  on a num ber 
o f o th e r po in ts  w h ich  were ra ised in  a rgum ent. 
In  m y  op in ion , th e  appeal m us t be a llow ed w ith  
costs, and the  ju d g m e n t entered fo r  the  
respondents m u s t be set aside and en tered fo r  
th e  appe llan ts  w ith  costs.

Sc r u t t o n , L .J .— T h is  case raises, besides 
several po in ts  pe cu lia r to  th e  case, a question 
o f g re a t general im portance  and some d iff ic u lty .  
The p la in t if fs  had  an agreem ent b y  w h ich
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ce rta in  shares in  a sh ip  were to  be assigned to  
th e m  as secu rity  fo r  a loan . F o r th e  purposes 
o f  the  question , I  assume th e y  had an insurab le  
in te res t. A  p o lic y  was effected w h ich  again, 
fo r  the  purposes o f the  question , I  assume to  
have been effected d ire c t ly  on th e ir  beha lf, 
and n o t m ere ly  assigned to  the m  b y  the  ow ner 
as a d d itio n a l secu rity  fo r  th e  loan . In  the  
la tte r  case th e y  w o u ld  be sub ject to  any 
defences ava ilab le  aga inst th e  ow ner. The 
ow ner th e n  scu ttle d  th e  ship, w h ich  sank in  
consequence. The appe llan ts  were n o t p r iv y  
to  the  s c u ttlin g . Can th e y  recover aga inst the  
unde rw rite rs  fo r  a loss e ith e r (1) b y  pe rils  o f 
the  sea ; (2) b a r ra try  ; o r (3) unde r th e  general 
words, “  and o th e r pe rils , losses, and m is fo r
tunes th a t  have o r sha ll come to  th e  h u r t,  
d e trim e n t o r damage o f the  said . . . ship, & c., 
o r a n y  p a r t  th e re o f ”  ? I f  th e y  can, th e  unde r
w rite rs  are in  effect in su rin g  aga inst de libera te  
s c u tt lin g  b y  th e  ow ner in  cases where the  
assured is a m ortgagee, and i t  w i l l  become 
v ita l  to  the  in su re r to  kn o w  w h a t has been 
supposed to  be im m a te ria l— th e  nam e o f the  
assured and h is exact in te re s t in  th e  ship. 
In s is tin g  on a loss b y  pe rils  o f  th e  sea, the  
assured presented an a rgum en t based on the  
assum ption  th a t  eve ry  loss b y  sea w a te r was a 
loss b y  a p e ril o f  th e  sea, th e  cause o f th e  e n try  
o f  the  sea w a te r be ing a rem ote and n o t a p ro x i
m ate cause, and the re fo re  to  be disregarded. 
T h is  co n te n tio n  is supported  b y  th e  undoub ted  
p re sum p tion  th a t,  i f  a ship is lo s t a t sea and 
n o th in g  else is kno w n , she is take n  to  be lo s t b y  
perils  o f th e  sea, loss b y  an y  o th e r cause being 
genera lly  heard o f— Green v . B row n  (2 S tra . 
1894). On being asked w he the r a goods owner 
insured aga inst pe rils  o f  th e  sea cou ld  recover i f  
a m alic ious s tranger in  a sa lt-w a te r dock th re w  a 
p a il o f  sea w a te r over his goods, counsel, how 
ever, th o u g h t he could n o t. As L o rd  F in la y  says 
in  M o u n ta in  v . W hittle  (15 Asp. M ar. L a w  Cas. 
258 ; 125 L .  T . Rep., a t p. 197 ; (1921) 1 A . C., 
a t p. 626) : “ A  loss caused b y  the  entrance o f 
sea w a te r is n o t necessarily a loss b y  pe rils  o f 
the  sea.”  The loss m u s t be a p e ril ; and th e  
p e ril m us t be o f the  sea, n o t m ere ly  on the  
sea : (see L o rd  H ersche ll in  The X an tho  (6 Asp. 
M ar. L a w  Cas. a t p. 209 ; 57 L .  T . Rep., a t p. 
703 ; 12 A p p . Cas., a t  p . 509 ; and L o rd  H a ls b u ry  
in  H a m ilto n  v . P an do rf (6 Asp. M ar. L a w  Cas. 
215 ; 57 L .  T . Rep., a t  p . 728 ; 12 A pp . Cas., a t  
p. 523).

The M arine  Insurance A c t, b y  ru le  7 o f the  
f ir s t  schedule, defines “  pe rils  o f  the  seas ”  
thu s  : “  The te rm  ‘ pe rils  o f  the  seas ’ refers 
o n ly  to  fo r tu ito u s  accidents o r casualties o f the  
seas. I t  does n o t inc lude  the  o rd in a ry  action  
o f the  w inds and waves.”  The expression is 
n o t h a p p y  ; i t  is n o t c lear w h a t k in d  o f “  acci
de n t o r casua lty  ”  is n o t “  fo r tu ito u s ,”  o r  w h a t 
is an in te n tio n a l acc ident. I  im ag ine the  
d ra ftsm a n  to o k  “  fo r tu ito u s  ”  fro m  th e  ju d g 
m en t o f L o rd  H a ls b u ry  in  H a m ilto n  v . P a n d o rf 
(6 Asp. M ar. L a w  Cas. 213 ; 57 L .  T . R ep., a t 
p . 728; 12 A p p . Cas., a t  p . 524), and “  acc iden t o r 
casua lty  ”  fro m  the  ju d g m e n t o f L o rd  H ersche ll 
in  The X an tho  (6 Asp. M ar. L a w  Cas. 209 ;
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57 L . T . R ep., a t  p . 703 ; 12 A p p  Cas., a t 
p . 509), and com bined the  tw o , w ith o u t any 
v e ry  in te llig e n t idea o f w h y  he d id  so. B u t  i t  
is c lear th a t  the re  m us t be a p e ril, an un fo re 
seen and ev ita b le  acc iden t, n o t a con tem pla ted 
and in e v ita b le  re su lt ; and  i t  m u s t be o f  the  
seas, n o t m ere ly  on th e  seas. The o rd in a ry  
ac tio n  o f  the  w inds and waves is “  o f  th e  seas,”  
b u t n o t a “  p e r il.’ ’ Dam age b y  ta k in g  th e  ground 

j in  th e  o rd in a ry  course o f n a v ig a tio n  in  a t id a l 
ha rb o u r is “  o f  the  seas,”  b u t n o t a “  p e r il,”  
being con tem pla ted  and in tended  : (M agnus  v . 
Buttem er, 11 C. B . 876). So also damage by 
sea w a te r d ire c t ly  and in te n t io n a lly  a d m itte d  
b y  th e  ow ner m a y  be said to  be “  o f  th e  seas,”  
b u t n o t a “  p e r il.”  A s Co llins, L .J .  says in  
T rin d e r, Anderson, and Co. v . Thames and  
M ersey Insurance Com pany  (8 Asp. M ar. L a w  
Cas. 377 ; 78 L .  T . R ep., a t  p. 489 ; (1898) 2 
Q. B ., a t  p . 127) : “  The w ilfu l a c t ” — o f th e  
ow ner in d u c in g  the  loss— “  takes fro m  the  catas
troph e  th e  acc iden ta l cha racte r w h ich  is essential 
to  c o n s titu te  a p e ril o f  the  sea.”  I n  The Chasca 
(2 M ar. L a w  Cas. 600 ; 32 L .  T . R ep . 838 ; 
L .  R ep. 4, A . & . E . 446) D r . P h illim o re , in  a 
b i l l  o f  la d in g  case, he ld  th a t  a sh ip  w h ich  sank 
th ro u g h  sea w a te r a d m itte d  th ro u g h  holes in 
te n tio n a lly  bored b y  th e  crew was n o t lo s t by* 
pe rils  o f  the  sea.

R ecent decisions o f th e  House o f L o rd s  and 
P r iv y  Council have e luc ida ted  th e  effect o f  the  
m a x im , Causa p ro x im o  non remota spectator, 
w h ich  used to  be considered as d irec ted  to  the  
p ro x im a te  cause in  t im e , b u t  is now  to  be taken 
as re fe rrin g  to  th e  “  d o m in a n t ”  o r  “  effective 
cause,”  even tho ugh  i t  be n o t nearest in  t im e . 
Thus, i f  a to rpedo  makes a hole in  a sh ip  
w hereby she is unab le to  resist a subsequent 
s to rm , the  to rpedo  o r h o s tilit ie s  is th e  do m in a n t 
and p ro x im a te  cause and  n o t pe rils  o f the  
sea : Le ijla n d  S h ipp ing  Company v . N orw ich  
U n ion  Society, 14 Asp. M ar. L a w  Cas. 258) 118 
L .  T . R ep. 1 2 0 ; (1918) A . C. 350. W here 
a ship is insured against co llis ion  o n ly , and a 
co llis ion  makes a hole w h ich  is n e g lig e n tly  
repaired, and  ow ing  to  the  negligence w a te r 
comes in  again, th e  co llis ion , and n o t the  
negligence o r subsequent e n try  o f w a te r, is th e  
d o m in a n t and p ro x im a te  cause, and the  assured 
recovers on the  p o lic y  against co llis ion  :
(Reischer v . B orw ick. 7 Asp. M ar. L a w  Cas- 
493 ; 71 L .  T . R ep. 238 ; (1894) 2 Q. B . 548), 
approved  b y  th e  House o f  L o rds  in  th e  L e y la nd  
S h ipp ing  C om pany's  case (sup.). So in  Sassoon's 
case (12 Asp. M ar. L a w  Cas. 206 ; 106 L . T . 
R ep. 9 2 9 ; (1912) A . C. 561), where cargo 
insured on a tim e  p o lic y  w ith  no w a rra n ty  
o f  seaworthiness in  a h u lk  in  a r iv e r  was 
damaged b y  sea w a te r, w h ich  entered m  
fine w eather th ro u g h  th e  ro tte n  co n d itio n  o f  
the  h u ll,  L o rd  M ersey, g iv in g  the  ju d g m e n t o f 
th e  P r iv y  C ouncil, he ld  th e  loss was n o t b y  
pe rils  o f the  sea. H e  said : “  A lth o u g h  sea 
w a te r dam aged the  goods, no p e ril o f  th e  sea 
co n trib u te d  e ith e r p ro x im a te ly  o r re m o te ly  to« 
the  loss.”

A n  event m ay  be an acc ident aga inst one 
person, tho ugh  in te n t io n a lly  done b y  another.

S a m u e l  (P.) a n d  Co. v . D u m a s .
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In  w o rkm e n ’s com pensation cases m u rd e r 
rnay be an acc iden t to  th e  m an m urdered. 
In  sh ipp ing  cases th e  in te n tio n a l s tic k in g  
o f hooks b y  stevedores in to  bags o f  goods 
m ay be an acc iden t as against the  sh ipow ner or 
goods ow ner : (The Torbryan, 9 Asp. M ar. L a w  
Cas. 358, 4 5 0 ; 89 L .  T . R ep. 265 ; (1903) 
P. 194). T h is  m ay w e ll be an exp la na tio n  
o f some o f th e  pe rils  where hum an  a c tio n  is the  
d o m in a n t cause. Dam age b y  co llis ion  w ith  
a sh ip  n e g lig e n tly  nav ig a ted  is a p e ril o f  the  
sea, because i t  is a sea r is k  th a t  o th e r sailors 
should be neg ligent and o th e r ships co llide  and 
do damage w h ich  to  th e  sh ip  dam aged is an 
accident. Dam age b y  negligence o f  the  crew 
o f th e  sh ip  insured, th o u g h  a d o m in a n t cause, 
m ay s t i l l  be an acc iden t in c id e n ta l to  n a v ig a tin g  
a sh ip  a t sea, to  w h ich  th e  ow ner w ho m ust 
em p loy crews a t  sea is exposed. B u t  damage 
hy in te n tio n  o f  the  ow ner c e rta in ly  is n o t an 
accident to  h im s e lf ; and I  kno w  o f  no case 
where in te n tio n a l damage b y  one co-owner has 
been he ld  recoverable b y  an in no cen t co-owner 
unless the  dam age-feasor has he ld  a po s itio n  in  
the  n a v ig a tio n  o f  the  sh ip  as m aste r o r in  
con tro l o f the  n a v ig a tio n , and the n  th e  innocen t 
co-owner, in  m y  v ie w , recovers fo r  b a r ra try  o f 
the  m aster, and  n o t fo r  pe rils  o f  the  sea. I  am  
o f th e  o p in ion  w h ich  the  judge  be low  w o u ld  
have acted upon had he n o t he ld  th a t  he was 
bound b y  th e  v ie w  take n  b y  Greer, J . o f 
S m all's  case (sup.). I  th in k  th a t,  where sea 
W ater is d ire c t ly  and in te n t io n a lly  a d m itte d  b y  
the  ow ner so th a t  the  ship sinks, the  loss is n o t 
by  pe rils  o f  th e  seas. A ssum ing th a t  i t  m a y  be 
an acc iden t aga inst in nocen t persons in te rested 
m  th e  sa fe ty  o f the  sh ip , i t  is n o t an acc iden t o f 
the  seas, tho ugh  i t  happens on th e  seas.

The a u th o ritie s  w h ich  th e  learned judge 
fo llow ed are S m all's  case (sup.) and the  
ju d g m e n t o f Greer, J ., w ho he ld  th a t  the  
P rinc ip le  o f th a t  case ap p lied  to  th e  s im ila r 
facts in  Graham J o in t Stock S h ip p in g  Company 
v . M erchants ' M a r in e  Insurance Com pany (N o. 2) 
(1922, 38 T im es L .  R ep. 753). S m all's  case (sup.) 
requires the  m ost ca re fu l considera tion . A  ship 
Was scu ttle d  b y  its  m aster, W ilke s , w ho was 
pne o f  th ree co-owners, th e  o th e r tw o  being 
innocen t o f th e  s c u ttlin g . S m all, a m ortgagee, 
sued on a p o lic y  fo r  the  loss o f  th e  ship.
I  ga the r fro m  the  re p o rt in  the  f irs t  c o u rt he 
alleged loss b y  b a rra try .  The question  w he the r 
the  m ortgagee cou ld  recover was ordered to  be 
argued as a p re lim in a ry  p o in t on the  assum ption 
th a t  th e  m aster had  w i lfu l ly  cast aw ay the  ship.
A  good deal o f the  ju dg m en ts  o f the  tw o  cou rts  
is take n  up  w ith  th e  discussion w h e the r the  
mortgagee was d ire c tly  insured, o r w h e the r o n ly  
m ak ing  t i t le  th rou gh  W ilkes , th e  cap ta in  w ho , 
effeeted the  p o licy , he was affected b y  the  
defences ava ilab le  against W ilkes . T h a t p o in t 
is n o t m a te ria l to  th is  p a r t  o f th e  case. 
M athew , J . he ld  th a t  th e  m ortgagee’s p o s itio n  
was analogous to  th a t  o f  a co-owner, and th a t  
be cou ld  recover fo r  b a r ra try  even w ith o u t the  
general words o f th e  p o lic y . O n appeal the  
fu r th e r  p o in t was raised th a t  th e  w ilfu l casting 
aw ay b y  th e  m aster cou ld  n o t be b a rra try

aga inst the  m ortgagee, because th e  m aste r was 
n o t appo in ted  b y  th e  m ortgagee. L o rd  Esher 
to o k  th e  v ie w  th a t  the re  was a d ilem m a. E ith e r  
the  cap ta in  was the  cap ta in  fo r  th e  m ortgagee, 
in  w h ich  case his conduct was b a rra try ,  o r he 
was n o t, in  w h ich  case his adm ission o f  sea w a te r 
was a p e ril o f  the  sea. A . L .  S m ith , L .J .  
th o u g h t th a t  the  m aster was th e  m aster o f the  
m ortgagee, and  there fore  h is conduct was 
b a rra trou s , b u t th a t  i f  he was n o t the re  was 
a loss b y  th e  adm ission o f  sea w a te r b y  a stranger 
to  th e  m ortgagee, w h ich  was a p e ril o f  th e  sea. 
The question o f p e r il o f  th e  Sea does n o t appear 
to  have been raised in  th e  lo w e r c o u rt, o r  in  
the  a rgum en t in  th e  h igh e r c o u rt.

I  have g iven  m ost ca re fu l cons idera tion  to  th is  
case, and have come to  th e  conclusion th a t  th is  
c o u rt is n o t bound b y  th e  v iews expressed in  i t ,  
tho ugh , o f  course, th e y  m us t be tre a te d  as o f 
g re a t w e igh t. I  th in k  so fo r  tw o  reasons : 
(1) S m all's  case (sup.) is the  case o f  a m aste r 
n a v ig a tin g  a sh ip , who is tre a te d  as n o t the  
less m aster because he is co-owner. The 
d is tin c t io n  between the  tw o  characters is 
emphasised in  W estport Coal Company v . 
M c P h a il (8 Asp. M ar. L a w  Cas. 378 ; 78 
L . T . R ep. 490 ; (1898) 2 Q. B . 130),
where negligence o f  a m aste r was n o t a t t r i 
bu ted  to  the  co-owner as such, b u t  o n ly  in  h is 
cha racte r as m aster. In  Jones v . Nicholson (sup.) 
the  fra u d u le n t a c t o f  a co-ow ner w ho is m aste r 
was he ld to  be ba rra trou s  because i t  is the  act 
o f  a m aste r in  fra u d  o f ano the r ow ner, b u t, as 
A lderson, B . says (23 L .  J . E x .,  a t  p . 332 ; 
10 E x ., a t  p . 38), “  i t  canno t be a fra u d u le n t 
a c t w hen he is sole ow ner.”  In  the  present case 
th e  s c u tt lin g  is the  ac t o f th e  sole ow ner ; an y  
share o f th e  m aste r in  i t  was n o t ba rra trou s , 
fo r  i t  was n o t a fra u d  aga inst the  ow ner, b u t 
w ith  his- p r iv i ty .  I n  S m all's  case (sup.) th e  
vessel was cast aw ay b y  a m aster in  fra u d  o f 
an  ow ner. I n  th e  present case th e  casting  
aw ay is b y  th e  sole ow ner ; and I  kn o w  o f no  
case, and counsel cou ld  re fe r us to  none, where 
the  ow ner has recovered fo r  a loss d ire c tly  and 
in te n t io n a lly  caused b y  h is co-owner, n o t 
be ing a m aster o r m em ber o f th e  crew, o r where 
an ow ner o f  goods has recovered fo r  damage to  
h is goods b y  sea w a te r in te n t io n a lly  a d m itte d  by  
th e  ow ner o f the  sh ip , e ith e r fo r  perils  o f  th e  sea 
o r b a rra try . Secondly, so fa r  as tw o  judges o f 
the  C ourt o f A ppea l say th a t  in te n tio n a l 
adm ission o f sea w a te r b y  a s tranger is a p e ril 
o f  th e  sea, I  am  re lieved, in  m y  v ie w , fro m  
fo llo w in g  i t ,  i f  I  disagree w ith  i t ,  as I  do, b y  the  
la te r  a u th o r ity  o f  the  House o f Lo rds  in  the  
L a y la n d  S h ip p in g  Company's case (sup.), 
exp la in ing  th e  m eaning o f causa p ro x im o  as 
d o m in a n t o r e ffec tive  cause. I  th in k  i t  fo llow s 
fro m  th a t  case th a t,  where a s tranger, and s t i l l  
m ore an owner,, d ire c t ly  and in te n t io n a lly  le ts 
sea w a te r in to  a ship, the  do m in a n t, e ffective , o r 
p ro x im a te  cause o f the  loss is th e  de libera te  
ac tio n  o f th e  ow ner, and n o t an y  p e r il o f  the  
sea. F o r these tw o  reasons I  do n o t th in k  we 
are bound b y  th e  decision in  S m all's  case (sup.), 
b u t I  am  free to  fo llo w  m y  ow n o p in ion  th a t  
the re  is no loss here b y  pe rils  o f the  sea.
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I  am  o f op in io n  the re  was here no loss b y  
b a r ra try .  As L o rd  M ansfie ld  said in  N u tt  v . 
B ourd ieu  (1 T erm  R ep., a t  p. 330) ; “  The
p o in t to  be considered is w h e the r b a r ra try  
. . . can be c o m m itte d  aga inst a n y  b u t the  
owners o f  th e  ship. I t  is c lear beyond con
tra d ic t io n  th a t  i t  canno t. . . . A n  owner 
can no t c o m m it b a rra try . H e  m a y  m ake h im 
se lf lia b le  b y  h is fra u d u le n t conduct to  the  
ow ner o f  the  goods, b u t n o t as fo r  b a r ra try .”  
B a r ra try  can be c o m m itte d  b y  a m aster o r 
person a c tin g  as n a v ig a to r c o n tro llin g  the  ship 
aga inst a cha rte re r w ho is cha rte re r b y  demise, 
and  te m p o ra ry  ow ner o f th e  ship, under the  
o ld  a u th o ritie s  reproduced in  th e  d e fin itio n  in  
th e  schedule to  the  M arine  Insurance A c t. 
B u t  in  m y  v ie w  an ow ner s c u tt lin g  th e  ship, 
th o u g h  he m a y  c o m m it an a c t in  fra u d  o f  th e  
m ortgagee w ho is n o t in  possession, does n o t 
c o m m it b a rra try ,  as defined in  th a t  schedule : 
“  eve ry  w ro n g fu l a c t c o m m itte d  b y  th e  m aster 
an d  crew to  th e  p re jud ice  o f th e  ow ne r.”  H a d  
n o t th e  judges in  S m all's  case (sup.) th o u g h t 
o therw ise , I  should have been clear th a t  sect. 34 
o f  th e  M erch an t S h ipp ing  A c t  1894, w h ich  
p rov ides th a t  th e  m ortgagee sha ll n o t b y  reason 
o f  th e  m ortgage be deemed the  ow ner o f the  
sh ip  o r share, except so fa r  as m ay  be necessary 
fo r  m a k in g  a m ortgaged sh ip  ava ilab le  as 
secu rity , d id  n o t enable a m ortgagee n o t in  
possession to  ca ll h im s e lf an ow ner, n o t fo r  the  
purpose o f  m a k in g  th e  sh ip  h is secu rity , b u t 
fo r  th e  purpose o f su ing on a p o lic y  fo r  b a rra try  
aga inst h im se lf as ow ner. N e ith e r do I  th in k  
th e  general w ords, “  a ll o th e r pe rils , losses, and 
m is fo rtun es ,”  enable th e  m ortgagee to  t re a t the  
de libe ra te  a c t o f an ow ner in  fra u d  o f a m ortgagee 
as som eth ing lik e  b a rra try . As exp la ined in  
Thames and M ersey M a r in e  Insurance Company 
v . H a m ilto n  (The Inchm aree  case) (6 Asp. M ar. 
L a w  Cas. 200 ; 57 L . T . R ep. 695 ; 12 A p p . Cas. 
484) b y  th e  House o f  Lo rds , the  general words 
are n o t inserted  td  cover eve ry  loss o f w h a teve r 
k in d  to  th e  su b je c t-m a tte r insured, b u t  are 
lim ite d  to  pe rils  o f a lik e  k in d  w ith  those 
spec ifica lly  m en tioned . The de libe ra te  ac t o f 
th e  ow ner against h is co-owner, m ortgagee, o r 
u n d e rw rite r is n o t, in  m y  op in ion , o f th e  lik e  
k in d  w ith  th e  de libe ra te  ac t o f  th e  cap ta in  o r 
crew  in  fra u d  o f  th e ir  ow ner and p rin c ip a l, b u t 
a  m uch  m ore serious and  e n tire ly  d iffe re n t k in d  
o f  loss fro m  b a rra try . I  canno t b r in g  th is  loss 
w ith in  th e  general words. In  m y  op in ion , 
the re fo re , th e  in n o ce n t m ortgagee o u t o f 
possession canno t recover on a p o lic y  fo r 
in te n tio n a l s c u tt lin g  o f  th e  sh ip  b y  th e  owner, 
e ith e r as a loss b y  pe rils  o f  th e  sea, o r b a rra try , 
o r  under th e  general words.

The same resu lt, however, fo llow s on a n a r
row er g round  pe cu lia r to  th is  case. The 
p o lic y  sued on incorpora tes the  In s t itu te  T im e  
Clauses, clause 22 o f w h ich  w a rran ts  th a t  the  
a m o u n t insured fo r  accoun t o f assured and (or) 
th e ir  managers on ce rta in  nam ed m a tte rs , 
in c lu d in g  fre ig h t, sha ll n o t exceed ce rta in  
specified lim its ,  in  th e  case o f  fre ig h t “  n o t 
exceeding 25 pe r cen t, o f  th e  va lue o f h u ll and 
m ach in e ry  as sta ted here in , b u t i f  th e  insurance

be fo r  less th a n  tw e lve  m on ths, th e  25 per cent, 
to  be p ro p o rtio n a te ly  reduced.”  The values 
sta ted  the re in  were 110,000/., 25 per cent, o f  
w h ich  is 27,500/., and th e  l im it  fo r  a s ix  m on ths ' 
insurance w o u ld  be 13,750/. B u t  in  Sept. 
1920 the re  was insured b y  the  brokers fo r  the  
bene fit o f  the  mortgagees 27,500/. on fre ig h t 
aga inst w a r pe rils , and  th e  p o lic y  was ta ke n  and 
k e p t b y  th e  m ortgagees. I t  is argued b y  the  
m ortgagees, and fo u n d  b y  th e  ju dg e , th a t  as 
th is  is an insurance aga inst w a r pe rils , i t  does 
n o t a ffec t a p o lic y  on m arine  pe rils , because, as 
the  judge  says, the  m arine  u n d e rw rite r  w ou ld  
n o t have to  p a y  a loss b y  w a r pe rils . T h is  
invo lves read ing  in to  the  p o lic y  th e  words 
“  aga inst m arine  pe rils  ”  in  th e  f irs t  line  o f 
clause 22 a f te r  th e  w ords “  a m o u n t insured .”  
I  see no reason fo r  in se rtin g  these w ords, and 
eve ry  reason fo r  n o t in se rtin g  the m . W arran ties  
are construed s tr ic t ly .  The reason fo r  th is  
w a rra n ty  is th a t  the  insured should n o t, by  
heavy  insurances p .p .i., have an o p p o r tu n ity  o f 
ove r-va lu in g  h is sh ip , and  a te m p ta tio n  to  lose 
her. T h is  te m p ta tio n  is ju s t  as g rea t i f  the  ove r
v a lu a tio n  and over-insurance are on w a r r is k  
po lic ies as i f  th e y  are on m arine  po lic ies. 
Indeed , so long  as w a r risks , p ro du c ing  loss by  
s in k ing , m a y  be argued to  be losses b y  pe rils  
o f th e  sea, b y  th e  incu rs ion  o f sea w a te r, w a r 
r is k  po lic ies m a y  be v e ry  im p o r ta n t to  the  
m arine  u n d e rw rite r. I n  th e  present case the  
a tte m p t was f irs t  made to  recover on a f ic t it io u s  
exp los ion as a w a r r is k , and the n  changed to  
a c la im  in  respect o f a m a rine  p e ril. T w o  o th e r 
defences were suggested to  th is  clause. I t  was 
fa in t ly  said th a t  under th e  prov iso  th e  m o r t
gagees had  accepted th e  m arine  p o lic y  w ith o u t 
no tice  o f th e  breach o f w a rra n ty . B u t  as the  
m arine  p o lic y  was de live red  in  O ctober, and 
the  w a r r is k  s lip  was w r it te n  b y  the  brokers fo r 
th e  mortgagees in  Septem ber, th is  ob v ious ly  
fa iled . L a s t ly ,  i t  was said th a t  one p a r tic u la r  
u n d e rw rite r, D um as, was a p a r ty  to  bo th  
m arine  and w a r r is k  po lic ies, and  b y  w r it in g  
th e  la t te r  had w a ived  th e  breach o f the  fo rm er. 
I  cou ld  n o t unders tand how  th is  re su lt fo llow ed. 
In  m y  op in ion , the re fo re , the re  was a breach o f 
th is  w a rra n ty  w h ich  w o u ld  have p reven ted  the 
m ortgagees, i f  th e ir  c la im  was otherw ise good, 
fro m  recovering  on th is  po licy .

These tw o  conclusions render i t  unnecessary 
f in a lly  to  decide the  po in ts  ra ised b y  th e  un de r
w rite rs  : (1) T h a t th e  m ortgagees were n o t
o r ig in a lly  in te rested  in  the  po lic ies, b u t  o n ly  as 
assignees, in  w h ich  case th e  a d m itte d  defence 
o f  s c u tt lin g  against th e  ow ner cou ld  also be a 
good defence against h is assignees. On th is  
I  am  in c lin ed  to  ta ke  th e  v ie w  th a t  as th e  owner 
in tended  to  insure fo r  the  bene fit o f  th e  m o r t
gagees, w ho them selves jo in e d  in  th e  in s tru c 
tion s  to  insure , th e y  were o r ig in a l pa rties  to  
the  p o lic y  ; and  th a t  th e  fa c t th a t  th e y  in  the 
agreem ent con tem pla ted  an assignm ent was n o t 
ava ilab le  to  th e  un de rw rite rs  as a defence i f  the  
mortgagees d id  n o t in  fa c t c a rry  o u t th e  in su r
ance in  th a t  w ay . (2) A  v a r ie ty  o f po in ts  were 
raised to  th e  effect th a t  th e  mortgagees had no 
insurab le  in te res t because th e y  had no v a lid
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insurance b y  Greek law , w h ich  does n o t recog
nise an insurance fo r  an  accoun t c u rre n t o f 
unspecified am o un t, and requires re g is tra tio n  
before loss o f th e  vessel. On th is  I  was in c lin ed  
to  th in k  th a t  th e  mortgagees had an agreem ent 
to  receive a charge on shares in  th e  sh ip , i f  n o t 
los t, w h ich  gave th e m  an insurab le  in te re s t in  
the  sa fe ty  o f the  sh ip  a t  th e  tim e  o f th e  loss, and 
was n o t defeated b y  he r loss before th e  secu rity  
was perfected. U p on  some d iff ic u lt  p o in ts  as to  
the  la w  b y  w h ich  th e  se cu rity  was to  be 
governed, and the  e x te n t to  w h ich  E ng lish  
courts  w o u ld  enforce some and  .w hat secu rity , 
I  shou ld  desire to  reserve m y  op in ion .

I t  is unnecessary to  deal w ith  ce rta in  ques
tions  o f figures as to  the  a m o un t o f the  ju d g m e n t. 
B u t  fo r  th e  tw o  reasons g iven , I  am  o f  o p in ion  
th a t  the  appeal succeeds, and ju d g m e n t 
should be entered fo r  the  defendants here and 
below.

E v e  J .— T h is  ac tio n , in s t itu te d  on th e  
20 th  M a y  1921, was b ro u g h t to  recover fro m  
the f irs t  de fendants th e  sum  o f  20,0001., and, 
a lte rn a tiv e ly  fro m  the  second de fendan t, the  
sum o f 751., th e ir  respective subscrip tions to  
tw o  polic ies o f m arine  insurance, th e  one 
against w a r risks, and th e  o th e r aga inst the  
o rd in a ry  m arine  risks , effected b y  th e  p la in t if fs  
fo r  s ix  m on ths and tw e lve  m on ths respective ly  
fro m  the  25 th  Sept. 1920, on th e  steam ship 
Gregorios. The p la in t if fs  alleged th a t  th e  said 
insurances were, and each o f the m  was, effected 
by  th e m  fo r  and on b e h a lf o f  G. A nghe la tos, 
the  ow ner o f  th e  sh ip , and  P ercy  Sam uel, the  
mortgagee thereof, and th a t  on o r a b o u t the  
26 th  Feb. 1921 she became a to ta l loss b y  the  
Perils insured aga inst o r one o f the m . In  the  
course o f  th e  t r ia l  th e  w a r r is k  undertakers  
were dism issed fro m  th e  ac tio n , and a t its  
conclusion th e  learned judge  fou nd  th a t  the  
ship had been w ilfu l ly  cast aw ay b y  some o f 
the  crew w ith  th e  know ledge and connivance 
° f  th e  ow ner. H e , however, gave ju d g m e n t fo r  
the  p la in t if fs  aga inst th e  de fendan t D um as fo r 
bis p ro p o rtio n  o f th e  sum  o f 102,0411. 8s. 3d. 
alleged to  be due to  th e  m ortgagee— w ho i t  is 
n o t suggested was in  a n y  w a y  p r iv y  to  the  
scuttling-— fee ling  constra ined so to  do b y  the  
conclusion the n  rece n tly  a rr iv e d  a t  b y  Greer, J . 
m  Graham J o in t Stock S h ip p in g  Com pany v . 
M erchants' M a r in e  Insurance Company (N o. 2) 
(sup .), th a t  in  S m all v . U n ited  K ingdom  In s u r 
ance Company (sup.) th is  c o u rt had decided 
th a t  th e  loss o f a ship b y  th e  incu rs ion  o f  sea 
Water b ro u g h t ab ou t b y  th e  fe lon ious a c t o f 
the  ow ner, is a p e ril aga inst w h ich  an innocen t 
mortgagee is insured b y  the  o rd in a ry  m arine  
r is k  p o licy .

T h is  appeal has been b ro u g h t b y  th e  defen
da n t D um as p r im a r ily  to  have th is  im p o rta n t 
P o in t decided, b u t before tu rn in g  to  consider 
the  m a in  grounds on w h ich  th e  m ortgagee’s 
r ig h t to  recover is d ispu ted , the re  are some 
P re lim in a ry  m a tte rs  ra ised b y  the  a p p e lla n t as 
a defence to  th e  ac tio n  and  on th is  appeal 
W ith w h ich  i t  is necessary to  deal.

The f irs t  p o in t is th a t  th e  m ortgagee was never 
separa te ly insured, b u t was m ere ly  an assignee

[C t . o f  A p f .

o f th e  p o lic y , sub ject the re fo re  to  th e  eq u ities  
a ffec ting  th e  m ortgago r, and d isqua lified  in  the  
c ircum stances e x is tin g  fro m  asserting a n y  
h ighe r r ig h t  to  recover th e  insurance m oneys 
th a n  th e  m ortga go r cou ld  m a in ta in . T h is  
question in  th e  m a in  fa lls  to  be de te rm ined  as 
one o f fa c t. I  say “  in  th e  m a in  ”  because the re  
m u s t be cases w here in  its  so lu tion  depends m ore 
on th e  tru e  con s tru c tion  o f the  m ortgage 
co n tra c t and  th e  docum ents connected the re 
w ith  th a n  on d ire c t evidence o f  in te n t io n  on 
th e  p a r t  o f  e ith e r th e  m ortgagee, the  m ortgago r, 
o r  th e  brokers. I n  th is  case the re  was some 
evidence to  s u p p o rt th e  fin d in g  o f th e  judge  
th a t  th e  m ortgagee was a p a r ty  to  the  co n tra c t 
o f insurance and n o t a m ere assignee o f the  
po licy , and  a lth o u g h  clauses 9 and 18 o f  the  
deed o f the  13 th  Sepl. 1920 raise some d o u b t 
in  m y  m in d  w h e the r th e  evidence was a lto 
ge ther su ffic ien t, I  am  n o t prepared to  say th e  
m ortgage deed o r a n y  contem poraneous con
d u c t was so in cons is ten t w ith  th a t  fin d in g  as 
to  w a rra n t th is  c o u rt in  d iffe rin g  fro m  i t ,  and 
we m us t the re fo re  accept i t  as conc lud ing  the  
m a tte r.

Then i t  is said the re  is no m ortgage, and th a t  
th is  is so accord ing to  Greek la w  th e  a p pe lla n t 
has, in  m y  op in ion , conc lus ive ly  estab lished. B u t 
i t  does n o t fo llo w  the re from  th a t  the  m ortgagee 
had no insurab le  in te res t ; w h e the r he had  o r 
n o t depends n o t upon w h a t h is p o s itio n  m ig h t 
have been had he a tte m p te d  to  pe rfec t his 
secu rity  accord ing to  Greek law , b u t  upon w h a t 
his p o s itio n  was unde r th e  deed o f  th e  13th 
Sept. 1920, and b y  v ir tu e  o f  th a t  deed, construed 
as i t  u n d o u b te d ly  m us t be b y  the  la w  o f  th is  
c o u n try , he ob ta ined  a good equ itab le  charge 
over the  w hole o f  the  ow ner’s in te re s t in  the  
sh ip . I t  is, the re fore , im possib le to  susta in  th e  
a rg um e n t th a t  he had  no insurab le  in te res t on 
and a fte r  the  da te  o f  th a t  deed.

These m a tte rs  disposed o f, the re  rem a in  tw o  
grounds upon  w h ich  th e  ap p e lla n t relies— the  
f irs t  th e  one I  have a lready  in d ica ted , th a t  the  
loss was n o t b ro u g h t a b o u t b y  a p e r il insured 
aga inst, and th e  second th a t  th e  p o lic y  was 
avo ided  b y  a breach o f  w a rra n ty  o f w h ich  the  
m ortgagee had  no tice  w hen he accepted the  
p o lic y . U p on  th e  f irs t  o f  these p o in ts  i t  has 
been s trenuous ly  contended th a t  S m all's  case 
(sup.), in  th e  l ig h t  o f  m ore recent and a u th o r i
ta t iv e  pronouncem ents, and ha v in g  regard to  
th e  res tr ic ted  issue the re  presented to  th e  c o u rt 
and  th e  ap pa ren t absence o f an y  a rg um e n t b y  
counsel on th e  la rge r question , o u g h t n o t to  
be tre a te d  as f in a lly  decid ing, so fa r  as th is  
c o u rt is concerned, th a t  a loss due to  th e  
incurs ion  o f  sea w a te r is a p e ril insured aga inst 
in  a case where th e  p ro x im a te  o r do m in a n t 
cause is re a lly  the  fe lon ious a c t o f the  ow ner 
and n o t th e  incu rs ion  o f sea w a te r. P u t in  th is  
w a y  th e  a rgum en t w ou ld  seem ra th e r to  beg the  
question , w h ich  I  take  to  be, w h ich  is the  
p ro x im a te  o r d o m in a n t cause— th e  fe lon ious act 
o f th e  ow ner o r the  incu rs ion  o f sea w a te r ?

I  canno t b r in g  m yse lf to  h o ld  th a t  S m all's  
case (sup.) does n o t cover th e  p o in t argued in  
th is  case. I  th in k  th e  c o u rt d id  the re  decide

Sa m u e l  (P.) a n d  Co . v . D u m a s .
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th a t  a w rong  done to  the  sh ip  b y  reason o f 
w h ich  th e  sea had g o t in to  the  sh ip  and  she 
had been sent to  th e  b o tto m , was a loss b y  
pe rils  o f th e  sea fo r  w h ich  an in no cen t m o r t
gagee cou ld  recover. In  substance we are 
in v ite d  to  decide the  same p o in t in  a c o n tra ry  
sense, and th e  in v ita t io n ,  in  m y  op in ion , is one 
w h ich  a w e ll-se ttled  and s a lu ta ry  ru le  preven ts 
o u r accepting. I f  the  c o n tra ry  sense is to  be 
established i t  m us t be b y  th e  fin a l appe lla te  
tr ib u n a l.

The second p o in t invo lves  questions o f fa c t 
and con s tru c tion . The p o lic y  sued upon  in c o r
porates th e  In s t itu te  T im e  Clauses, b y  w h ich  
ce rta in  l im its  are im posed on th e  am o un t 
insured (in te r a lia )  on fre ig h t fo r  accoun t o f the  
assured. I t  was p roved  a t th e  t r ia l  th a t  an 
insurance fo r  s ix  m on th s  on fre ig h t fo r  27,5001. 
was effected fo r  the  bene fit o f  th e  m ortgagee. 
T h is  was 13,7501. in  excess o f the  l im i t  and 
p r im a  fac ie  was a breach o f the  w a rra n ty . B u t  
i t  was argued— and th e  learned judge  below  
adop ted the  a rgum ent— th a t  inasm uch as the  
excessive p o lic y  was an insurance aga inst w a r 
risks and  was n o t the re fo re  one on w h ich  a 
m arine  r is k  u n d e rw rite r cou ld  su ffe r an y  loss, 
i t  cou ld  n o t be tre a te d  as a breach o f th e  
w a rra n ty  con ta ined  in  th e  m arine  r is k  po licy . 
I  canno t agree w ith  th a t  v iew . I t  in troduces 
in to  th e  p o lic y  we have to  deal w ith  an excep
t io n  o r q u a lif ic a tio n  w h ich  is n o t to  be found  
the re in  and  w h ich  c e rta in ly  ou gh t n o t to  be 
im p lie d  in  th e  absence o f language ju s t ify in g  
the  im p lic a tio n , seeing th a t  the  lim its  are 
im posed w ith  the  in te n t  to  p re ven t ove r
insurance and the  consequent te m p ta tio n  to  
m alpractices.

I  agree w ith  the  o th e r m em bers o f the  co u rt 
th a t  the re  was here a breach o f w a rra n ty  w h ich  
affords an answer to  th e  c la im  o f th e  m ortgagee, 
and, in  m y  op in ion , th e  appeal m us t be a llow ed 
and ju d g m e n t in  th e  ac tio n  be entered fo r  the  
de fendan t w ith  costs here and below .

A p p e a l allowed.

S olic ito rs  fo r  th e  a p pe lla n t, W ill ia m  A .  
C rum p  and Son.

S olic ito rs  fo r  th e  respondents, W . and W . 
Stocken.

[Ct . of  A p p .

M onday, Feb. 19, 1923.
(B efo re  L o rd  Sterndale, M .R ., Warrington 

and Atkin, L .J J .)
Burgess v . Owners of Steamship Angolia. (a)
A P P E A L  U N D E R  T H E  W O R K M E N ’ S C O M P E N S A T IO N  

A C T  1906.
W orkm en's compensation— “  W orkm en " — Crew 

o f fis h in g  vessel— Rem uneration by wages and  
and poundage based on p ro fits  o f voyage— E x 
ception fro m  A ct— W orkm en's Compensation 
A c t 1906 (6 Edw . 7, c. 58), s. 7, sub-s. 2.

A  member o f the crew o f a fis h in g  vessel was 
remunerated by a fixe d  wage o f  42s. per week 
and 2d-, in  the £ on the net. earnings o f the 
vessel.

H e ld, that he was remunerated w ith in  the tneaning  
o f sect. 7, sub-sect. 2, o f the W orkm en's Com
pensation A c t 1906, and that the A c t d id  not 
ap p ly  to h im .

Costello v. Owners o f Ship P igeon (108 L .  T . 
Rep. 929 ; (1913) A . C. 407) fo llowed.

I n  A p r i l  1922 a tr im m e r, w ho had entered in to  
a w r it te n  co n tra c t w ith  the  owners o f  a fish ing  
vessel, m e t w ith  an acc iden t a ris ing  o u t o f  and 
in  th e  course o f h is em p loym en t. B y  th e  te rm s 
o f th e  co n tra c t he was to  be p a id  as wages and 
rem une ra tion  th e  sum  and (or) the  share in  the  
p ro fits  aga inst h is nam e. These were 42s. per 
week and 2d. in  the  £ on th e  n e t earnings o f the  
vessel. There was no m en tio n  o f “  liv e r  
m oney ”  o r  “  s to cka b a it.”  I n  a rb it ra t io n  p ro 
ceedings commenced b y  h im  in  th e  C oun ty  
C o u rt th e  judge  made an aw ard  in  h is favo u r. 
The em ployers appealed, th e  question  being 
w he the r he was a w o rkm an  to  w hom  the 
W o rkm e n ’s Com pensation A c t  1906 app lied , in 
v ie w  o f  sect. 7 (2) o f th a t  s ta tu te  b y  w h ich  i t  is 
p ro v id ed  “  T h is  A c t  sha ll n o t a p p ly  to  such 
m em bers o f  the  crew o f  a fish ing  vessel as are 
rem unera ted  b y  shares in  the  p ro fits  o r the  
gross earnings o f the  vessel.”

H o lm an  Gregory and C. M .  Know les  fo r  the  
appe llan ts  (the  em ployers),

Picciotto  fo r  the  respondent (the  w o rkm an). 

'The fo llo w in g  cases were re ferred to  :
Costello v . Owners o f S h ip  P igeon, 108 L . T .

R ep. 929 ; (1913) A . C. 407 ;
Newstead v . Owners o f Steam T raw le r 

Labrador, 114 L . T . R ep. 2 7 ; (1916) 
1 K .  B . 166 ;

M eader v . D anum , 14 B . W . C. C. 236 ; 
B urm a n  v . Zodiac Steam F ishe ry  Company, 

112 L .  T . R ep. 58 ; (1914) 3 K .  B . 
1039 ;

Stephenson v . Rossall Steam F is h in g  Com
pa ny , 112 L .  T . R ep. 891.

L o rd  Sterndale, M .R .— In  m y  o p in ion  th is  
case canno t be d is tingu ished fro m  Costello s 
case. I t  is e n tire ly  covered, in  m y  v ie w , b y  th a t 
ju d g m e n t, and w he the r o r n o t one w o u ld  like  
to  agree w ith  the  d issen tien t Lo rds , L o rd  L o re - 
bu rn  and L o rd  A tk in s o n , we canno t do so. 1 
do n o t say th a t  we should, b u t  we cannot.

B ur gess  v . Ow n e r s  o f  St e a m s h ip  A n g o l ia .

(a) Reported by J. L. D en is o n , Esq., Barrister-at-La'v.
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There fore  the  appeal m us t be a llow ed and an 
aw ard  m u s t be m ade in  fa v o u r o f th e  respon
dents, w ith  costs here and below.

Warrington, L .J .— I  am  o f the  same 
op in ion .

Atkin, L .J .— I  am  o f th e  same op in ion . I  
should o n ly  lik e  to  say th a t  the  tw o  cases c ited  

us, Newstead v . Owners o f Steamship 
Labrador (sup.) and M eader v . D anum  Steam 
Traw le r Com pany (sup.) are b o th  cases where 
the  agreem ent was, on th e  facts, a v e rb a l agree
m en t, and upon th a t  agreem ent as fou nd  b y  the  
C oun ty  C o u rt judge  th e  cases were b ro ug h t 
W ith in  th e  d is tin c t io n  w h ich  was po in te d  o u t b y  
L o rd  P arke r, and w h ich  was re ferred to  b y  the  
9 ° u r t  o f A ppea l. B u t  the  present case is a case 
hke Costello's case (sup.), w h ich  tu rn s  upon  a 
W ritten  agreem ent o f prec ise ly  th e  same k in d  
as th is . I  th in k  i t  is the re fo re  q u ite  im possib le 
to  d is ting u ish  i t .  A pp ga l aU()We(L

S olic ito rs  : S m ith  and H udson, fo r  W alter 
West, G rim sby  ; Peacock and Goddard, fo r 
Benno P earlm an, H u ll.

Wednesday, M a y  2, 1923.

(Before L o rd  Sterndale, M .R ., Warrington 
and Younger, L .J J .)

Lashbrook v . Times Shipping Company, (a)

appeal under the workmen’s compensation 
act 1906.

W orkmen's compensation— S h ip— W orkm an on 
leave fo r  own purposes— Accident w h ile  re tu rn 
in g— O nly means o f access not p rope rty  o f ship  
owners— A ris in g  in  the course o f employment 
— W orkm en's Compensation A c t 1906 (6 Edw . 
L  c. 58) s. 1, sub-s. 1.

The app lican t, who was a sh ip 's  carpenter, when 
his sh ip  was at Rosario, ly in g  in  the rive r  
against the end o f a je tty , the p rope rty  o f the 
Argentine R a ilw ay  Company, on the 30tli 
Aug. 1921, went on shore by leave, and on his 
re turn  w h ile going up  steps which were p a r t o f 
the je tty  the ha n d ra il broke and he fe l l  in to  a 
sm all boat in  the water underneath the je tty  and 
seriously in ju re d  his arm . He was taken 
home on the sh ip  and discharged on the 20th 
Oct. 1921 being p a id  f u l l  wages up to that date. 
I n  June  1922 he made a c la im  fo r  compensa
tion , and at the hearing the County Court judge  
fo u n d  as a fa c t that the je tty  was not the p ro 
perty  o f the respondents nor in  any way under 
their control, that the app lican t had landed 
fro m  the sh ip  fo r  his own purposes, and at the 
time when the accident happened though re
tu rn ing  to the sh ip  he had not reached i t  and  

in  effect s t i l l  on land, and he made an 
award in  fa v o u r o f the respondents on the 
ground that the accident d id  not arise in  the 
course o f the employment. The je tty  was the 
only means o f access to the sh ip . On appeal,

<a) R epo rted  by G eoffrey P . L a n g w o k t h y , B sn..
R a rr is te r -a t-L a w .

V ol. X V I . ,  n . s.

H eld, that th is was a case on the border line , and  
though the court m ight not have come to the 
same conclusion as the County Court judge  
d id, i t  was not possible to say that there was no 
evidence on which he could come to the con
clusion to which he did.

This was an appeal fro m  an aw ard made b y  
Judge S tan ley H i l l  K e lly ,  o f the  C oun ty  C ourt 
o f G lam organshire ho lden a t C ard iff, s it t in g  as 
an a rb itra to r  under the  W o rkm en ’s Com
pensation A c t 1906.

W ill ia m  James W ood Lashb rook  was a car
pen te r on the  steam ship Levnet, owned b y  the 
T im es S h ipp ing Com pany L im ite d . On the 
30 th  A ug . 1921 the  sh ip  was a t R osario , 
ly in g  in  the  r iv e r  pa ra lle l w ith  the  bank  and 
against the  end o f the  je t ty .  There were no 
docks a t Rosario  and a ll ships were loaded fro m  
je tt ie s  fo r  the  use o f w h ich  the  ship pa id  dues. 
The je t t y  was the  p ro p e rty  o f the  Centra l 
A rgen tine  R a ilw a y  Com pany b u t was used by  
fisherm en fo r  m ooring  th e ir  boats and th e y  
cou ld  n o t ge t to  th e ir  boats except b y  using 
the  je t ty .  The p u b lic  used a s truc tu re  a t 
righ t-ang les to  the  je t t y  fo r  fish ing  fro m , and 
th e y  had  to  go a long the  je t t y  to  ge t the re . 
Lashb rook  on the  30 th  A ug . 1921 w en t 
on shore b y  leave fo r  h is ow n purposes 
and on re tu rn in g  w ith  P e te r A leock and M ichael 
F lem ing , A .B . ’s, as th e y  were w a lk in g  up a 
ladde r lead ing fro m  the  stag ing to  the  p ie r 
on w h ich  the  sh ip ’ s gangway was placed, 
A lco ck  overbalanced ow ing  to  the  ha n d ra il 
o f  the  ladder ju m p in g  o u t o f  its  socket and 
in  fa ll in g  c lu tched  a t  Lashbrook, bo th  m en 
fa ll in g  over the  p ie r, A lco ck  in to  the  w a te r 
and Lashb rook  in to  a boa t m oored underneath 
the  p ie r a d istance o f 2 1 ft. A  care fu l search 
was a t once made b u t n o th in g  w hateve r was 
again seen o f  A lcock , and Lashb rook  in ju re d  
his a rm  b a d ly  and was taken  to  hosp ita l 
and m ed ica lly  a ttended  to . H e  was taken 
hom e on the  ship and was discharged on the  
20 th  O ct. 1921, and u n t i l  th a t  da te was 
p a id  fu l l  wages. H e  alleged th a t  fro m  the  
20 th  O ct. 1921 t i l l  the  6 th  A p r i l 1922 he was 
to ta l ly  incapac ita ted , b u t fro m  the 6 th  A p r i l 
1922 was ea rn ing 51. a week now  41. a week. 
In  June 1922 Lashb rook  made an ap p lica 
t io n  fo r  a rb itra t io n  c la im in g  com pensation 
under the  W orkm en ’s Com pensation A c t 
1906.

A fte r  the  hearing  the  C oun ty  C ourt judge 
found  the  fo llo w in g  facts :

The s tru c tu re  on w h ich  the  w o rkm an  was 
when he fe ll and was in ju re d , th a t  is to  say, the  
je t ty ,  was n o t the  p ro p e rty  o f his em ployers, 
the  respondents, n o r in  an y  w a y  under th e ir  
con tro l. The w o rkm an  had landed fro m  the 
ship fo r  h is ow n purposes, and a t the  tim e  when 
the accident happened, tho ugh  he was re tu rn 
in g  to  the  sh ip , he had n o t y e t reached i t  and 
was in  effect s t i l l  on land . In  these c ircu m 
stances the  learned C oun ty  C ourt judge  made 
an aw ard  in  fa v o u r o f the  respondents on the  
g round th a t  the  accident d id  n o t arise in  the  
course o f the  em p loym ent.

E E
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The w o rkm an  appealed on the  g round  th a t  
the re  was no evidence to  sup po rt th e  find ings 
o f fa c t made b y  the  C o un ty  C ourt ju dg e , and 
th a t  he m isd irected  h im se lf in  p o in t o f law , 
ho ld in g  th a t  the  fa c t th a t  some persons were 
seen fish ing  near the  place where the  accident 
occurred made th a t  place a p u b lic  place and 
preven ted the  in ju r y  to  the  a p p lic a n t fro m  
aris ing  o u t o f  and in  th e  course o f h is em p lo y 
m en t : and th a t  he was w rong  in  la w  in  h o ld ing  
th a t  the  in ju r y  to  the  a p p lica n t was n o t caused 
b y  acc ident a ris ing  o u t o f  and in  th e  course o f 
his em p loym ent.

L . R . L ipse tt fo r the  appe llan t.— The means 
o f access to  the  sh ip  were de fective in  such a 
w ay as to  be the  cause o f the  accident, there fore 
the  accident was m e t w ith  in  the  course o f the  
em p loym ent. Once i t  is fou nd  th a t  the  sole 
means o f access is de fective  i t  is im m a te ria l 
w he the r the  s tru c tu re  fo rm in g  the  sole means 
o f access belongs to  the  em ployers o r n o t :

M organ  v . Guest, Keen, and Nettlefolds 
L im ited , 128 L .  T . R ep. 239.

In  th a t  case i t  was s im p ly  the  custom  o f the  
w orkm en fa r  th e ir  ow n convenience to  use th a t  
means o f access, b u t the  reason is s tronger in  
th e  present case as a means o f access was p ro 
v id ed  fo r  the  w orkm en. Dues were p a id  to  the  
R a ilw a y  C om pany fo r  th e  use o f th is  p a rtic u la r 
p ie r the  o n ly  mode o f access to  w h ich  was the  
gangw ay th is  m an was using. The a p pe lla n t 
as a sa ilo r was e n tit le d  to  go on shore fo r  leave 
and th a t  was an im p lie d  te rm  o f h is service 
and i t  was w ith in  h is c o n tra c t o f service th a t  
he should re tu rn  to  the  ship. The fo llo w in g  
cases were re lied  upon  :

Webber v . Wansborough Paper Company, 
111 L .  T . R ep. 658 ; (1915) A . C. 51 ;

Stewart and Son L iyn ited  v . Longhurst, 116 
L .  T . R ep. 763 ; (1917) A . C. 249 ;

Cook v . M on trea l (owners), 108 L .  T . Rep. 
164.

Kitchenham  v . Johannesburg Steamship, 
103 L .  T . R ep. 778 ; (1911) 1 K .  B .
523 ; on appeal, 105 L .  T . R ep. 118 ;
(1911) A . C. 417 ;

M oore  v . Manchester L ine rs , 103 L .  T . Rep. 
226 ; (1910) A . C. 498 ;

Davidson  v . M ‘Robb, 118 L . T, R ep. 451 ;
(1918) A . C. 304 ;

Alexander N e ilson, K .C . and A . T . James fo r 
the respondents were n o t called upon.

L o rd  Sterndale, M .R .— I  th in k  th is  is w h a t 
L o rd  M o u lto n  described in  one o f  the  cases as 
being a bo rde r line  case, and i t  is v e ry  m uch so, 
and I  do n o t say th a t  I  should have come to  the  
same conclusion as th e  learned C oun ty  C ourt 
judge . I t  is said th a t  the re  ough t to  be a new 
t r ia l  on the  g round  th a t  the  judge  m isd irected 
h im se lf in  p o in t o f law . The sh ip  was ly in g  a t 
the  tim e  th e  accident occurred a t Rosario  a t a 
je t t y  w h ich  gave access to  a gangw ay lead ing 
dow n to  the  sh ip  ; the  a p pe lla n t ha v in g  gone 
ashore fo r  h is own purposes came back along 
the  leve l p a r t  o f the  je t t y  and when he was on 
the  ladder p a r t  o f the  je t t y  he fe ll in to  the

w a te r be low  o r ra th e r in to  a bo a t w h ich  was 
in  the  w a te r be low , and the  question is w hethe r 
th a t  was an accident a ris ing  in  th e  course o f 
his em p loym en t. W e have been re ferred to  
a ll the  cases b u t n a tu ra lly  there  is no case the  
same as th is . The C o un ty  C ourt judge found  
th a t  the  s truc tu re  on w h ich  the  .appe llan t was 
a t the  t im e  o f the  accident was n o t the  p ro 
p e rty  o f the  respondent com pany o r unde r th e ir  
con tro l, th a t  the  a p pe lla n t had  landed fro m  
his ship fo r  h is ow n purposes and a t the  tim e  
o f the  acc iden t he was s t i l l  on la n d  and had n o t 
reached the  sh ip  ; he also found  th a t  the  pu b lic  
had  access to ’ the  je t t y  and  on the  facts the 
learned judge  cou ld  f in d  as he d id . I  do n o t 
th in k  be m isd irected  h im se lf b u t fou nd  th a t  in  
a ll the  c ircum stances the  accident d id  n o t ha p 
pen in  th e  course o f the  em p loym ent. T h a t 
w o rd  m isd irec tio n  is sometimes used in  a 
m is lead ing sense ; and the  fa c t the  judge  has gone 
w rong  in  w h a t he has done is n o t m isd irec tion . 
I  th in k  th e  appeal should be dismissed.

Warrington, L .J .— I  agree. I  do n o t th in k  
i t  is possible to  say th a t  the re  was no evidence 
on w h ich  th e  C o un ty  C ourt judge cou ld come 
to  the  conclusion to  w h ich  he d id  come. I t  is 
n o t possible to  say th e  C oun ty  C ourt judge 
m isd irected  h im se lf, he said i t  is tru e  th a t  the  
m an was on la nd  and n o t on the  ship its e lf.

Younger, L .J .— I  agree.
A p p ea l dismissed.

S olic ito rs  fo r  the  a p pe lla n t, Herbert Z . Deane.
S olic ito rs  fo r  the  respondents, Botterell and 

Roche, agents fo r  D ona ld  M aclean, Handcock, 
and H a nn , C a rd iff.

A p r i l  10 and  11, 1923.
(Before Bankes, Scrutton, and Atkin, L .J J .)
Marshall Shipping Company v . Board of 

Trade, (a)

A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D IV I S I O N .

Practice— S h ip p in g  Controller— Licence to sell 
ship abroad— Alleged tort— E xto rtio n  o f money 
colore o ffic ii— C la im  fo r  money had and  
received— Cessation o f S h ip p in g  M in is t r y -  
T ransfe r o f lia b ilit ie s  to B oa rd  o f Trade—  
A ction  against B oard  o f Trade— Departm ent of 
Crown— Service o f w r it— M in is t r y  o f S h ipp ing  
(Cessation) Order 1921— 'M in is try  o f M u n i
tions and S h ip p in g  ( Cessation) A c t 1921 
(11 Geo. 5, c. 8), s. 1.

I n  1921 the p la in t if fs  brought an action against the 
’B oa rd  o f T rade, the c la im  being endorsed fo r  
money had and received. They alleged that the 
S h ip p in g  Controller had, in  1919, w rong fu lly  
extorted money fro m  the p la in t if fs  colore 
o ffic ii. B y  the M in is t r y  o f S h ip p in g  (Cessation) 
Order 1921 i t  was prov ided that the office o f 
S h ip p in g  Controller should cease to exist, and  
that “  a ll . .  . l ia b ilit ie s  . . . in cu rred  by 
the S h ip p in g  C ontroller sha ll be transferred to the 
B oard  o f T rade,”  which is  an unincorporated

(a) Reported by  W . C. Sand fo r d , Esq., B arris te r-a t-Law .
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committee o f the P r iv y  Council. The defen
dants app lied  to strike out the w r it  on the 
ground that the B oard  o f Trade, as such, and as 
a department o f the Crown, could not be sued. 

H eld, that the B oard  o f Trade, although an u n in 
corporated body, could be sued in  respect o f any  
personal lia b ilit ie s  o f the S h ipp ing  Controller 
fo r  any w ro ng fu l acts committed by h im  in  his  
office, as the in te n tio n  o f the order was to 
transfer to the board such la ib ilit ie s .

Quaere, whether a subject, w a iv in g  the tort, can sue 
a Government o ffic ia l, who has extorted money 
fro m  the subject fo r  the use o f the Crown, as fo r  
money had and received ; or whether h is  remedy 
is  lim ite d  to a pe titio n  o f righ t.

Held, fu rth e r, that service o f the w r it  on the Board  
o f Trade, as the so lic ito r to the board d id  not 
accept service on the ir behalf, should have been 
made upon the in d iv id u a l members o f the 
board personally, there being no ru le  o f court 
which allowed the personal service to be dis
pensed w ith .

A p p e a l  fro m  an o rder o f R o w la tt ,  J . in  
cham bers.

The p la in t if f  com pany, in  O ct. 1919, desired 
to  sell a sh ip  nam ed H olm s Is la n d  to  ce rta in  
fo re ign purchasers, and app lied  to  th e  S h ipp ing 
C ontro lle r unde r reg. 39cc o f the  Defence o f the  
R ealm  R egu la tions fo r  perm ission to  sell the 
ship. The S h ipp ing  C o n tro lle r gave his pe r
m ission sub ject to  the  co n d itio n  ( in te r a lia )
‘ th a t  i t  is understood th a t  the  sum  o f 20,0001. 

n tust accrue to  th e  exchequer in  respect o f the  
sale.”  The sh ip  was d u ly  sold, and the  p la in t if fs  
Paid o u t o f the  price  the  said sum o f 20,0001. to  
the  S h ipp ing  C o n tro lle r.

On the  24 th  M arch  1921 the  M in is tr ie s  o f 
M u n itio n  and S h ipp ing  (Cessation) A c t  was 
Passed, b y  sect. 1, sub-sect. 1 o f  w h ich  “  A n y  
O rder in  C ouncil . . . f ix in g  . . . the  
date on w h ich  th e  office o f M in is te r o f 
M un itio ns  . . .  o r the  office o f S h ipp ing  
C ontro lle r . . . are to  cease m a y  (a) vest 
and tra n s fe r . . .  in  and  to  a n y  G overn
m ent de pa rtm e n t . . . an y  p ro p e rty
rig h ts  and lia b ilit ie s  he ld , en joyed o r in cu rred  
ny the  M in is te r o f M u n itio n s  o r th e  S h ipp ing  
C on tro lle r (o r b y  an y  person who has he ld  the  
office o f M in is te r o f M u n itio n s  o r S h ipp ing  Con
tro lle r ) .”  On the  same da y  the  M in is try  o f 
^h ip p in g  (Cessation) O rder 1921, N o . 447, was 
orade un de r th e  powers o f th a t  A c t,  and  b y  
clause 3 o f the  o rder, “  A l l  p ro p e rty  r ig h ts  and 
“ a b ilitie s  he ld , en joyed o r in cu rre d  b y  the  
” h ip p in g C o n tro lle r sha ll, b y  v ir tu e  o f  th is  
C(rder, be trans fe rre d  to  and vest in  the  H oard  o f 
tra d e , w ho sha ll be deemed in  la w  to  be the  
successors o f th e  S h ipp ing  C o n tro lle r.”  B y  
C |E! USe 7 “  W here a t the  tim e  o f the  trans fe r
affected b y  th is  O rder a n y  legal proceeding is 
Ponding to  w h ich  the  S h ipp ing  C o n tro lle r is a 
P a rty  th e  B o a rd  o f T rade  sha ll be sub s titu ted  
ln  such proceeding fo r  the  S h ipp ing  C ontro lle r, 
and such proceeding sha ll n o t abate b y  reason 

the s u b s titu t io n .”  A n d  b y  clause 9 (2) : “ The 
n te rp re ta tio n  A c t  1889 applies to  th e  in te rp re - 
a tio n  o f th is  O rder as i t  applies to  the

[Ct . o f  A p p .

in te rp re ta tio n  o f an A c t  o f P a rlia m e n t.”  B y  
sect. 12 o f th a t  A c t, “  The expression ‘ the  Board  
o f T rade ’ sha ll mean the  Lo rds  o f the  Com m ittee 
fo r  th e  tim e  being o f th e  P r iv y  Council ap 
po in te d  fo r  the  consideration o f m a tte rs  re la tin g  
to  trade  and fo re ign  p la n ta tio n s .”

On the  5 th  J u ly  1922 the  p la in t if fs  b ro u g h t 
th is  ac tio n  aga inst the  B oa rd  o f T rade to  re 
cover back th e  20,0001. w hch  th e y  alleged had 
been e x to rte d  fro m  the m  b y  th e  S h ipp ing 
C o n tro lle r colore o ffic ii. The w r i t  was endorsed : 
“  The p la in t if fs ’ c la im  is fo r  20,0001. m oney had 
and received b y  the  defendants to  the  use o f the 
p la in t if fs .”  The p la in t if fs  in tended  to  serve the 
w r i t  upon the  so lic ito r to  th e  B oa rd  o f T rade, 
b u t he declined to  accept service on beha lf o f 
the  board , and the reupon th e y  served i t  upon 
S ir Sydney Chapm an, th e  P erm anent Secretary 
o f the  board . A  co n d itio n a l appearance to  the 
w r i t  was entered on be ha lf o f  the  board , and a 
summons was take n  o u t to  set aside the  w r i t  
on th e  g round  “  th a t  the  B oa rd  o f T rade  as 
such, and as a G overnm en t de pa rtm e n t, canno t 
be sued.”

The m aster made the o rder asked fo r, and he 
also ordered the  service o f the  w r i t  to  be set 
aside as ir re g u la r on the  g round  th a t  the  B oard  
o f T rade was n o t a co rp o ra tion , b u t a com m ittee  
o f nam ed in d iv id u a ls , and th a t  the  w r i t  ough t 
to  have been served on the  in d iv id u a l members 
o f the  com m ittee  pe rsona lly . On appeal, 
R o w la tt,  J . reversed th e  m aster’s o rder on bo th  
po in ts , and ordered th a t  th e  w r i t  and service 
should stand.

The B oa rd  o f T rade appealed to  the  C ourt o f 
A ppea l.

S ir Douglas Hogg (A .-G .) and G. W . Ricketts, 
fo r  the  appe llan ts .

Latte r, K .C . and R . W . Needham  fo r  the  
respondents.

The fo llo w in g  cases were re ferred to  :
Attorney-General v . W ilts  U n ited  D a irie s , 

1922, 127 L .  T . R ep. 822 ;
Bombay and P ers ia  Steam N aviga tion  

Company v . M ac lay , 15 Asp. M ar. La w  
Cas. 334 ; 124 L .  T . R ep . 602 ; (1920) 
3 K .  B . 402 ;

C hina M u tu a l Steam N av iga tion  Company 
v . M ac lay , 14 Asp. M ar. L a w  Cas. 175 : 
117 L .  T . R ep. 821 ; (1918) 1 K .  B . 33 ;

R ow land  v . A i r  C ouncil, 1923, 39 T im es 
L .  R ep. 228 ;

Snowdon v .  D avis , 1808, 1 T a u n t. 359 ;
Steel v . W illia m s , 1853, 8 E x . 625 ;
T a ff  Vale R a ilw a y  v . Am algam ated Society 

o f R a ilw a y  Servants, 85 L .  T . R ep. 147 ;
(1901) A . C. 426.

Bankes, L .J .— T h is  is an appeal in  w h ich  I  
confess m y  m in d  has w avered fro m  tim e  to  
t im e  as to  w h a t is the  tru e  co n s tru c tio n  to  
be p u t  upon  the  A c t  o f  1921, and  the  O rder in  
C ouncil made the reunde r. I n  m y  op in ion , 
the  question  in v o lv e d  here tu rn s  e n tire ly  upon 
the co n s tru c tio n  to  be p u t  upon  th a  s ta tu te  
and th a t  o rd e r.
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A n  ac tio n  was b ro u g h t b y  the  M arsh a ll 
S h ipp ing  Com pany, and th e  w r i t  was indorsed 
w ith  a c la im  to  recover the  sum  o f 20,0001. as 
m oney had and  received b y  the  defendants, 
the  B oa rd  o f  T rade , to  th e  use o f  th e  p la in t if fs . 
The w r i t  was served upon S ir Sydney Chapm an, 
the  pe rm anent secre ta ry o f the  B oa rd  o f T rade, 
and a co n d itio n a l appearance was entered on 
b e ha lf o f  the  B oa rd  o f  T rade . A  sum m ons 
was ta ke n  o u t to  set aside b o th  the  w r i t  in  
the  ac tio n  and the  service th e re o f on S ir Sydney 
Chapm an, on the  g ro un d  “  th a t  the  B oa rd  o f 
T rade as such and as a de pa rtm e n t o f the  Crown 
cannot be sued.”  B efore us, and we unders tand 
also before the  m aste r and the  learned ju dg e , 
the p o in t was ta ke n  th a t,  even assum ing fo r 
the purposes o f a rg um e n t th a t  the  ac tio n  w ou ld  
lie  aga inst th e  B oa rd  o f T rade , the  service 
m ust be bad, and, the re fo re , w ha teve r course 
ou gh t to  be ta ke n  in  reference to  the  w r i t ,  the  
service should be set aside.

In  m y  op in io n , th a t  co n ten tio n  is w e ll founded 
because I  th in k  th a t  in  no circum stances can 
the service o f th is  w r i t  upon S ir Sydney Chap
m an, as rep resen ting  the  B oa rd  o f T rade , be a 
good service, and fo r  th is  reason, th a t  the  B oard  
o f T rade consists un de r th a t  nam e o f a com 
m itte e  o f  in d iv id u a ls  un inco rpo ra ted , some o f 
them  m em bers o f th e  com m ittee  because th e y  
occupy a ce rta in  o ffic ia l po s itio n , and some 
are persons selected and p resum ab ly  are replaced 
fro m  tim e  to  t im e  as necessity arises ; b u t th e y  
are a com m ittee  o f in d iv id u a ls  un inco rpo ra ted . 
I f ,  the re fo re , the re  is a r ig h t  to  sue th a t  com 
m ittee  unde r the  nam e o f the  B oa rd  o f T rade, 
i t  seems to  me th a t,  unde r the  ru les, the re  is 
no w a y  o f serv ing  the  m em bers o f th a t  com 
m ittee  except b y  personal service, because the  
service o f the  w r i t  is regu la ted  b y  the  rules o f 
c o u rt, and there is no ru le  o f  c o u rt app licab le  
to  th is  case w h ich  w il l  a d m it o f personal service 
be ing dispensed w ith . I  th in k ,  the re fo re , th a t  
the  appeal m us t c e rta in ly  be a llow ed in  so fa r  
as i t  c la im s th a t  the  service o f  th is  w r i t  m us t be 
set aside. T h a t is, as com pared w ith  the  o th e r 
p o in t, a c o m p a ra tive ly  u n im p o rta n t one, b u t 
inasm uch as i t  is ins is ted upon b y  the  A tto rn e y - 
General i t  is necessary to  g ive a decision upon i t .

The m uch m ore im p o rta n t p o in t is w hethe r 
the  ac tio n  in  th e  present fo rm  w i l l  lie  a t a ll 
a t the  s u it o f the  p la in t if fs  aga inst the  B oa rd  o f 
T rade . T a k in g  the  w r i t  as i t  stands i t  seems 
to  me th a t  the re  can be b u t one answer to  th a t  
p o in t, nam e ly , th a t  the  ac tio n  w i l l  n o t lie , 
because upon the  indo rsem en t o f the  w r i t  
i t  is s ta ted  th a t  the c la im  o f the  p la in t if fs  is a 
c la im  a ris ing  o u t o f c o n tra c t, and, th a t  be ing so, 
i t  seems necessarily to  fo llo w  th a t  no action  
w ou ld  lie , b u t th a t  the  p rope r proceeding to  
enforce such a c la im  w o u ld  be b y  w a y  o f p e tit io n  
o f  r ig h t.  B u t  i t  is said th a t  the  indorsem ent 
o f the  w r i t  does n o t re a lly  express w h a t the  
p la in t if fs ’ cause o f  ac tio n  is. The A tto rn e y - 
General in fo rm ed  us w h a t he understood the 
p la in t if fs ’ rea l c la im  consisted o f, and counsel 
fo r  the  respondents accepted th e  A tto rn e y - 
G eneral’s s ta tem ent w ith  one sm all co rrection  
w h ich  is im m a te ria l, and I  d id  n o t understand
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th a t  th e  A tto rne y -G e ne ra l ob jected o r desired 
th a t  the  decision o f th is  co u rt should n o t proceed 
upon the  rea l facts o f the  case as disclosed b y  
h im  in  h is  s ta tem e n t to  us.

The rea l c o m p la in t o f the  p la in t if fs  is th is , 
th a t  when th e y , as the  owners o f a sh ip , app lied  
fo r  a licence to  sell the  sh ip , the  S h ipp ing  
C o n tro lle r ins is ted as a co n d itio n  o f g ra n tin g  
his licence th a t  a ce rta in  percentage o f th e  p ro 
ceeds o f the  sale should be handed ove r to  h im , 
and, a c tin g  under com pulsion , the  p la in t if fs  
d id  hand  over the  sum  cla im ed, nam ely ,
20,0001., and th e y  now  c la im  the  re tu rn  o f th a t  
m oney as m oney e x to rte d  fro m  th e m  colore 
o ffic ii b y  the  co n tro lle r in  the  circum stances 
w h ich  I  have ju s t  • m en tioped. T h a t c la im , 
I  th in k ,  does n o t arise, i f  I  m ay use the  expres
sion, in  its  n a tu re  o u t o f c o n tra c t, b u t is a c la im  
in  to r t  w h ich  can be enforced o n ly  as against 
the  S h ipp ing  C o n tro lle r as an in d iv id u a l. I t  is 
tru e  th a t  the  p la in t if fs  m a y  select one o r o the r 
modes o f endeavouring to  enforce th a t  c la im  ; 
th e y  m ig h t have sued S ir Joseph M ac lay  in  
h is  ow n nam e fo r  damages fo r  the  ac tio n  o f 
w h ich  th e y  com pla ined, o r th e y  m ig h t have 
w a ived  the  t o r t  and elected to  sue h im  in  con
tra c t  as and fo r  m oney had and received, and 
th a t  is the  course w h ich  th e y  have take n .

N o w  the a u th o ritie s  c ited  to  us, I  th in k ,  
estab lish beyond a ll question th a t,  where an 
ac tio n  is b ro u g h t to  recover m oney ex to rte d  
colore o ffic ii, the  ac tio n  lies against the  person 
w ho e x to rts  the  m oney, even th o u g h  he was 
a c tin g  in  a rep resen ta tive  cap ac ity . Steele v . 
W illia m s  (8 E k . 625) was c ited  in  sup po rt 
o f th a t  p ro po s ition . The a rgum en t in  th a t  
case, and I  th in k  also the  ju d g m e n t in  Snowdon 
v . D avis  (1 T a u n t. 359), was re fe rred  to , bo th  
o f  w h ich , I  th in k ,  q u ite  c le a rly  estab lish the 
t r u th  o f th a t  p ro po s ition  w h ich  was g iven  effect 
to  rece n tly  b y  R o w la tt ,  J . in  Bombay and Persia  
N av iga tion  Company v . M aclay . There R o w 
la t t ,  J . says (15 Asp. M ar. L a w  Cas. 334 ; 
124 L .  T . R ep., a t p. 602 ; (1920)
3 K . B ., a t  p. 406) : “  The ac tio n  m ust be 
b ro u g h t against S ir Joseph M ac lay , i f  a t a ll, 
as an in d iv id u a l.  I t  has lo ng  been established 
th a t  i f  an o ffic ia l o f  the  S tate does som eth ing 
w h ich , i f  done b y  anyone else, w ou ld  be a to r t ,  
and the re  is no la w  au th o ris in g  h im , in  v ir tu e  
o f his office, to  do th a t  p a r tic u la r  th in g , he 
m ust, n o tw ith s ta n d in g  h is o ffic ia l pos ition , 
answer fo r  i t  in  h is ow n nam e.”  So m uch, 
there fore , fo r  the  p o s itio n  o f  th in gs  i f  the  office o f 
the  S h ipp ing  C o n tro lle r had n o t been abolished.

There is one fu r th e r  m a tte r  to  w h ich  I  ough t 
to  re fer. The S h ipp ing  C o n tro lle r was estab
lished b y  the  N ew  M in is tr ie s  and Secretaries 
A c t  1916, s. 5, and i t  is n o t d ispu ted  th a t  there 
is nowhere an y  p ro v is io n  b y  the  Leg is la ture  
g iv in g  anyone a u th o r ity  to  sue the  S h ipp ing 
C o n tro lle r in  h is  o ffic ia l t i t le  as i f  he were a 
co rp o ra tion . The p o s itio n , the re fo re , so long 
as the office rem a ined, was th is , th a t  i f  com 
p la in t was made o f  a n y th in g  done b y  the 
S h ipp ing  C o n tro lle r a ris ing  o u t o f  con tra c t, the 
S h ipp ing  C o n tro lle r was unde r no in d iv id u a l 
l ia b i l i t y  in  respect o f th a t  ac t, b u t the  rem edy
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o f the  co m p la in t, i f  an y , w o u ld  be b y  w a y  o f 
p e tit io n  o f r ig h t  aga inst the  Crown. On the  
o th e r hand , i f  the  c o m p la in t o f the  a c t done by  
the S h ipp ing  C o n tro lle r was a c o m p la in t o f 
some to r t  co m m itte d  b y  h im , in c lu d in g  such a 
to r t  as th e  one here com pla ined o f, e x to rt in g  
m oney b y  v ir tu e  o f h is office, the  ac tio n  w ou ld  
he n o t aga inst the  S h ipp ing  C o n tro lle r in  his 
o ffic ia l t i t le  as i f  he were a co rp o ra tion , b u t 
against h im  in  his ow n nam e as an in d iv id u a l. 
T h a t was the  p o s itio n , i t  seems, so long  as the  
office con tinued . Reference has been made 
d u rin g  the  course o f th e  a rgum en t to  the  fa c t 
th a t  a n u m be r o f cases have been before the  
courts in  w h ich  the  S h ipp ing  C o n tro lle r was a 
P a rty  in  h is o ffic ia l t i t le ,  and I  th in k  reference 
has also been made to  the  fa c t th a t  th e  B oard  
o f T rade has been a p a r ty  to  proceedings in  
these cou rts , sued o r su ing in  th a t  nam e ; b u t 
1 do n o t in te n d  to  re fe r to  the  p a rtic u la rs  o f 
those cases fo r  th is  reason th a t  i t  is  p la in  th a t  
•n none was th e  ob je c tion  take n  o r considered 
b y  the  c o u rt, w h ich  has been take n  in  th is  case 
and w h ich  we are ca lled  upon  to  decide, and 
there fore I  th in k  i t  is o f no p ra c tica l use 
re fe rring  to  the  fa c t th a t  those cases have been 
before th e  courts .

I  now  come to  consider w h a t appears to  me to  
be th e  c r it ic a l question in  the  case, nam ely, 
the p rope r co n s tru c tio n  to  be placed upon the  
language o f the  s ta tu te  o f 1921 and the  O rder 
in  Council made under i t .  The s ta tu te  is the 
M in is tries  o f M u n itio n s  and S h ipp ing  (Cessa
tio n ) A c t  1921 (11 Geo. 5, c. 8). The ob je c t o f 
the s ta tu te  was b y  O rder in  C ouncil to  declare 
the date, am ongst o th e r th in gs , when th e  office 
o f the  S h ipp ing  C o n tro lle r should cease, and to  
make p ro v is io n  fo r  the  necessary consequences 
o f such cessation. In  approach ing th is  s ta tu te  
and the  con s tru c tion  to  be placed upon  i t  and 
upon th e  o rder, I  m us t say th a t  I  am  v e ry  
m uch im pressed b y  the  p o in t w h ich  A tk in ,  
L .J .  p u t  to  counsel fo r  th e  C rown as to  w h a t 
m ust have been the  in te n tio n  o f the  Leg is la tu re  
In reference to  the  personal po s itio n  o f S ir 
Joseph M ac lay , w ho was the  th e n  S h ipp ing 
C on tro lle r, in  the  even t o f the  office being 
abolished, and his ceasing to  occupy the  po s itio n  
o f S h ipp ing  C o n tro lle r. W h a t the  s ta tu te  says 
‘ s th a t,  th a t  the  order, a fte r  f ix in g  the  date 
when the  office is to  cease, m ay  m ake p ro v is io n  
lo r  ves ting , tra n s fe rrin g , o r p ro v id in g  fo r  the  
vesting  and tra n s fe rrin g  to  an y  G overnm ent 
depa rtm ent, a n y  p ro p e rty , r ig h ts  and lia b ilit ie s  
held b y  the  S h ipp ing  C on tro lle r. Then to  
Provide fo r  the  d iscon tinuance o f the  powers o f 
the S h ipp ing  C o n tro lle r, to  p ro v id e  fo r  the  
trans fe r to  some o th e r G overnm en t d e p a rt
m en t o f such o f the  powers and du ties o f the  
S h ipp ing C o n tro lle r as are n o t so d iscon tinued, 
aud to  p ro v id e  fo r  the  G overnm ent depa rtm en t 
to  w h ich  an y  such p ro p e rty , r ig h ts , and l ia b i l i 
ties are trans fe rre d  be ing deemed in  la w  to  be 
successor o f the  S h ipp ing  C ontro lle r.

The tw o  m a te ria l p a rts  o f  th a t  section fo r  the  
Present purpose seem to  be sub-sect. 1 (a), 
w h ich  enables the  O rder in  C ouncil to  p rov ide  
fo r the  tra n s fe r o f, am ong o th e r th in gs , lia b ilit ie s
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in cu rred  b y  the  S h ipp ing  C on tro lle r,  ̂ : 111d 
sub-sect. 1 (6). N o w  w h a t can those lia b ilit ie s  
be, o r w h a t can th e y  consist o f ? In  regard to  
con tracts  w h ich  he made as a representa tive  o f 
the  C rown he w ou ld , as S h ipp ing  C on tro lle r, or 
persona lly , be under no l ia b i l i t y  w h a teve r ; b u t, 
on the  o th e r hand , he w o u ld  be under a l ia b i l i t y  
pe rsona lly , w he the r i t  was sought to  be enforced 
against h im  b y  w a y  o f an ac tio n  fo r  damages 
fo r  to r t ,  o r, a lte rn a tiv e ly , b y  w a y  o f an action  
fo r  m oney had and received, in  such a case as 
th is  in  respect o f an a c t such as th e  one com 
p la ined  o f in  th is  ac tion , th a t  is to  say, i f  the  
s ta tu te  and the  o rder can be read as dealing 
w ith  th e  lia b ilit ie s  o f S ir Joseph M ac lay  pe r
sona lly  when i t  speaks o f the  lia b ilit ie s  o f  the 
S h ipp ing  C on tro lle r. In  th a t  connection i t  
seems to  me m a te ria l to  consider w h a t m ust 
have been the  in te n tio n  o f the  Leg is la tu re  in  
p ro v id in g  fo r  the  tra n s fe r o f a l ia b i l i t y .  W h a t 
can be the  use o f tra n s fe rrin g  the  l ia b i l i t y  o f 
A . to  B . unless i t  be m ere ly  to  re lieve A ., and 
unless also i t  is  fo r  the  purpose o f g iv in g  to  the  
person w ho is seeking to  enforce a l ia b i l i t y  the 
r ig h t  as against B . instead o f A . ; and when 
you  come to  consider sub-clause (d). force 
seems to  be g iven  to  th a t  v ie w , in  m y  op in ion , 
b y  th e  language used, and the  pe cu lia r la n 
guage used, because one m ust assume th a t  the  
d ra ftsm a n  realised w h a t the  c o n s titu t io n  o f 
the  B oa rd  o f T rade  was and th e  d ifficu ltie s  o f 
suing, b u t  in  sp ite  o f  th a t  he inserted  the  
p ro v is io n  th a t  th e  O rder in  Council m ig h t 
p rov ide  fo r  the  G overnm en t de pa rtm e n t to  
w h ich  th e  lia b ilit ie s  are trans fe rre d  be ing 
deemed in  la w  to  be, as respects such lia b ilit ie s , 
the  successor o f the  S h ipp ing  C on tro lle r.

There fore, in  the  p ro v is io n  as to  the  con
s t itu t io n  o f th e  G overnm en t de pa rtm e n t, 
w he the r i t  is  an in co rp o ra te d  b o dy  o f  persons, 
o r an u n in co rpo ra ted  b o dy  o f  persons, o r 
w hethe r i t  consists as here o f  a mere com m ittee  
o f in d iv id u a ls , the  Le g is la tu re  has chosen to  say 
th a t  th a t  G overnm en t de pa rtm e n t, us ing  th a t 
expression, sha ll be deemed in  la w  the  successor 
o f the  S h ipp ing  C o n tro lle r ; and a b o dy  w h ich  
is deemed in  la w  to  be the  successor o f the 
S h ipp ing  C o n tro lle r in  re la tio n  to  the  S h ipp ing  
C o n tro lle r ’s lia b ilit ie s  m us t, I  th in k ,  have had 
conferred upon i t ,  b y  the  language o f  the  s ta tu te , 
the  re s p o n s ib ility  as successor o f m ee ting  the 
lia b ilit ie s  w h ich  have been trans fe rre d  to  i t ,  
and m ee ting  th e m  in  the  o n ly  w a y  possible, 
b y  becom ing lia b le  to  be sued in  respect o f  them . 
T h a t v ie w  o f the  s ta tu te  is enforced and carried  
o u t b y  the  language o f  the  o rder. I  do n o t th in k  
th a t  clause 3 o f  the o rder carries the  m a tte r 
fu r th e r  th a n  the  s ta tu te  its e lf,  because in  sub
stance, in  d iffe re n t language, i t  repeats the  
language o f the  s ta tu te  ; i t  prov ides th a t  
“  a l l p ro p e rty , r ig h ts  and lia b ilit ie s  he ld , 
en joyed o r in cu rre d  b y  the  S h ipp ing  C on tro lle r 
sha ll b y  v ir tu e  o f th is  o rder be trans fe rre d  to  and 
vest in  th e  B oa rd  o f T rade  w ho sha ll be deemed 
in  la w  to  be the  successors o f the  S h ipp ing  
C o n tro lle r.”

I  m ay  m en tion  in  reference to  the  language 
th a t when th e  p o in t was p u t to  counsel fo r  the

M a r s h a l l  Sh ip p in g  Co m p a n y  v . B o a r d  of T r a d e .



214 A S P IN A L L ’ S M A R I T I M E  L A W  C A S E S .

Ct. of App.] Marshall Shipping Company v . Board of Trade.

Crown, he was necessarily  ob liged to  a d m it, 
fro m  the  p o in t o f  v ie w  o f  the  present con ten tio n  
fo r  the  appe llan ts , th a t  the re  were no lia b ilit ie s  
w h ich  cou ld  poss ib ly  be affected b y  th is  clause, 
because in  m a tte rs  a ris in g  o u t o f  c o n tra c t the  
S h ipp ing  C o n tro lle r cou ld  be unde r no personal 
l ia b i l i t y  in  respect o f m a tte rs  a ris in g  o u t o f 
to r t .  The personal lia b ilit ie s  in cu rre d  b y  the  
S h ipp ing  C o n tro lle r were n o t covered o r in 
c luded b y  th e  language o f  th is  ru le  ; and  i t  
seems to  me to  be a rem arkab le  conclusion, 
i f  one is forced to  come to  i t ,  th a t  an o rder has 
been made w h ich  includes a p ro v is io n  th a t  
lia b ilit ie s  w h ich  canno t poss ib ly  e x is t accord ing 
to  th is  p ro v is io n  sha ll be trans fe rre d  to  and 
vested in  th e  B o a rd  o f  T rade .

There is th is  fu r th e r  p ro v is io n  w h ich  seems 
to  me o n ly  cons is ten t w ith  the  v ie w  w h ich  I  
have endeavoured to  in d ica te  as to  th e  con
s tru c tio n  w h ich  o u g h t to  be p u t  upon the 
language o f  the  L e g is la tu re , and th a t  is con ta ined 
in  ru le  7 o f  the  o rder, w h ich  prov ides : “  W here 
a t the  t im e  o f  th e  tra n s fe r a ffected b y  th is  
o rder an y  legal proceeding is pend ing  to  w h ich  
the S h ipp ing  C o n tro lle r is a p a r ty ,  the  B oard  
o f  T rade  sha ll be su b s titu te d  in  such proceedings 
fo r  the  S h ipp ing  C o n tro lle r.”  T h a t ru le  o f  the  
o rder sweeps aside a ll possible ob jections to  the  
B oa rd  o f T rade qua B oa rd  o f T rade be ing a 
p a r ty  to  th e  ac tio n  and a ll the  ob jections th a t  
m a y  arise in  reference to  the  p o s s ib ility  o f 
issu ing execu tion  aga inst the  in d iv id u a ls  fo rm in g  
th e  com m ittee , because i t  says in  te rm s in  
respect o f  pe nd ing  proceedings, “  The B oa rd  
o f T rade sha ll be s u b s titu te d  in  such proceedings 
fo r  the  S h ipp ing  C o n tro lle r.”  I t  seems to  me 
th a t  is o n ly  fo llo w in g  o u t w h a t I  ven tu re  to  
th in k  was the  in te n t io n  o f  the  Le g is la tu re  in  
p ro v id in g  th a t,  upon th e  cessation o f the  office 
o f S h ipp ing  C o n tro lle r and  the  tra n s fe r to  a 
G overnm en t d e p a rtm e n t, th a t  G overnm ent 
de pa rtm e n t, w h a teve r i t  re a lly  consisted of, 
sha ll be deemed to  be in  la w  the  successor o f 
the  S h ipp ing  C o n tro lle r.

F o r these reasons I  have come to  the  conc lu 
sion th a t,  a lth o u g h  th e  appeal m us t succeed 
in  reference to  the  question  o f  the  service o f 
the  w r i t ,  i t  fa ils  on the  m ore im p o r ta n t p o in t 
in  reference to  the  question  w hethe r, ha v in g  
regard  to  th e  language o f  the  s ta tu te  and the 
order, th is  ac tio n  is m a in ta inab le  unde r the 
v e ry  special p rov is ions  o f  the  s ta tu te  and the 
o rd e r aga inst th is  un in co rpo ra ted  com m ittee  
un de r th e  t i t le  o f  the  B oa rd  o f  T rade .

Scrutton, L .J .— T h is  appeal fro m  th e  ju d g 
m e n t o f  R o w la tt ,  J .  raises a question , in  m y  
v ie w , o f  v e ry  considerable d if f ic u lty  on the  la n 
guage o f  some n o t v e ry  c le a rly  w orded A c t  o f 
P a rlia m e n t and Orders in  C ouncil. I  pe rsona lly  
fee l th a t  the  whole question o f  proceedings 
aga inst G overnm en t departm ents  is in  a ve ry  
u n s a tis fa c to ry  s ta te . I  feel th a t  i t  is o f  the  
greatest p u b lic  im p o rtan ce  th a t  the re  should be 
p ro m p t and e ffic ie n t means o f  c a llin g  in  question 
the  le g a lity  o f  the  ac tio n  o f the  G overnm en t 
departm ents  w ho, ow ing  to  the  g rea t N a tio n a l 
urgencies o f  the  W a r, have been in c lin e d  to  
take , and I  th in k  are s t i l l  in c lin e d  to  take ,
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p ro m p t ac tio n  w h ich  th e y  consider necessary 
in  the  in te res ts  o f the  S tate w ith o u t an y  nice 
cons idera tion  o f  w he the r i t  is legal o r n o t ; 
and I  hope th a t  the  com m ittee  w h ich  is consider
in g  the  question o f  proceedings aga inst the 
Crown w i l l  be able soon to  do som eth ing to  g ive 
the  sub jec t m ore effective  remedies against 
G overnm en t departm ents  th a n  he has a t 
present. B u t ,  o f  course, th is  c o u rt is n o t here 
to  settle  w h a t the  la w  ou gh t to  be, b u t w h a t 
the  la w  is , i f  i t  can.

In  th is  case the  M arsh a ll S h ipp ing  Com pany 
have issued a w r i t  against the  B oa rd  o f  T rade, 
as defendants, c la im in g  20,0001. m oney had and 
received b y  the  defendants to  the  use o f the 
p la in t if fs . One does n o t ga the r, o f  course, 
v e ry  m uch  fro m  the  w r i t  w h a t the  f ig h t is abou t, 
b u t i t  appears fro m  the  s ta tem e n t o f the 
A tto rne y -G e ne ra l, w h ich  is acquiesced in  by  
counsel fo r  the  p la in t if fs , th a t  the  so rt o f  contest 
between th e  pa rties  is th is  : The S h ipp ing  
C o n tro lle r had  pow er to  p re ve n t the  sale o f 
ships to  fore igners excep t unde r h is licence. 
H e  requ ired , as a co n d itio n  o f a B r it is h  ship 
be ing sold to  a fo re igner, th a t  a ce rta in  p o rtio n  
o f  the  p rice  should be p a id  to  the  S ta te . I  assume 
th a t  the  app lican ts  fo r  the  licence to o k  the 
licence unde r p ro te s t, and p a id  the  sum  cla im ed 
unde r p ro te s t. In  those respects i t  is a case 
som eth ing lik e  the  case w h ich  has recen tly  
been to  the  House o f  Lo rds  th ro u g h  th is  co u rt 
o f  the  Attorney-General v . W ilts  U n ited  D a irie s  
(127 L .  T . R ep. 822) and I  take  the  w r i t  to  be 
in te nd ed  to  be a c la im  aga ins t the  B oa rd  o f 
T rade , as th e  successors o f  the  S h ipp ing  
C o n tro lle r, fo r  m oney w ro n g fu lly  c la im ed under 
duress, the  t o r t  be ing w a ived  and a c la im  made 
in  assumpsit.

In  those circum stances the re  are three 
ob jec tions  m ade, tw o  to  the  w r i t  and one to  the  
service o f  the  w r i t .  I  w i l l  take  the  p o in t as to  
th e  service f irs t.  The w r i t  has been served on 
a pe rm anen t o ffic ia l o f  the  B oa rd  o f  T rade, 
w h ich  appears to  be a C om m ittee  o f  Lo rds  o f 
the  P r iv y  C ouncil un in co rpo ra ted . I  am  n o t 
aware o f  a n y  p ro v is io n  w h ich  enables an 
un in co rpo ra ted  b o dy  cons is ting  o f  nam ed 
persons to  be served b y  service on one o f th e ir  
servants. The p rov is ions in  the  ru les a p p ly  to  
co rpo ra tions , and i t  appears to  me to  fo llo w  
th a t  the  ob je c tio n  to  the  service is a good 
o b je c tion  ; b u t inasm uch as fa r  as I  can see a t 
present, th o u g h  I  am  n o t expressing a n y  fina l 
op in ion , i t  can be cured b y  the  p la in t if fs  go ing 
to  the  A rchb ish op  o f  C a n te rb u ry  and num erous 
o th e r d is tingu ished  in d iv id u a ls  w ho con s titu te  
the  com m ittee , and aston ish ing  th e m  ve ry  
m uch b y  sudden ly  se rv ing  th e m  w ith  a w r it ,  
w h ich  w i l l  p ro b a b ly  b r in g  to  th e ir  a tte n tio n  fo r  
the  f irs t  t im e  th a t  th e y  are m em bers o f  a 
com m ittee  ca lled the  B oa rd  o f  T rade , I  should 
im ag ine  th a t  the  G overnm en t s o lic ito r  w ou ld  
be v e ry  w e ll advised i f  he d id  n o t b o th e r those 
d is tingu ished  people, b u t accepted service o f 
the  w r i t  and  so g o t r id  o f  th a t  d if f ic u lty .  
H ow eve r, the  ob je c tion  to  the  w r i t  is a good 
one, a lth o u g h  i t  seems to  me a v e ry  annoy ing  
and  ir r i ta t in g  one, and w ith o u t a n y  m erits .



Marshall Shipping Company v . Board of Trade. [Ct. of App.

ASPINALL’S M ARITIM E LAW  CASES. 215

Ct . of App.]

I  now  pass to  the  tw o  m ore sub s ta n tia l 
ob jections, w h ich  are ob jec tions  to  th e  w r i t  
itse lf. T hey  are sta ted  in  the  sum m ons in  th is  
w ay. I t  is asked th a t  the  w r i t  “  be set aside as 
irre g u la r on th e  g round  th a t  the  B o a rd  o f 
T rade as such ” — th a t  I  th in k  is one o b je c tion  
— “  and as a de pa rtm e n t o f the  C rown cannot 
be sued. T h a t tu rn s  upon an A c t  o f P a rliam e n t 
and an O rder in  Council w h ich  have, in  some 
w ay n o t v e ry  c le a rly  defined, made the  B oard  
o f T rade , w h ich  is the  s ta tu to ry  te rm  b y  w h ich  
the  C om m ittee  o f L o rd s  o f the  P r iv y  Council 
c o n s titu t in g  the  com m ittee  fo r  tra d e  are to  be 
designated, th e  successors o f  the  S h ipp ing  
C ontro lle r.

B y  an A c t  o f 1921 (11 Geo. 5, c. 8) an O rder 
in  Council made under the  N ew  M in is tr ie s  A c t 
1816, f ix in g  th e  date a t w h ich  the  office o f 
S h ipp ing C o n tro lle r was to  cease, m ay  “  vest 
and tra n s fe r o r p ro v id e  fo r  the  ves tin g  and 
trans fe r in  and to  an y  G overnm en t de pa rtm e n t 
o r departm ents  o f  a n y  p ro p e rty  r ig h ts  and 
lia b ilit ie s  he ld  en joyed  o r in cu rre d  b y  the  
M in is te r o f M u n itio n s  o r the  S h ipp ing  C o n tro lle r 
(or b y  a n y  person w ho has he ld  the  office o f 
M in is te r o f M u n itio n s  o r S h ipp ing  C o n tro lle r).”  
T h a t appears to  show an in te n tio n  on the  p a r t 
° f  P a rlia m e n t th a t  p rov is ions m ay  be enacted 
b y  O rder in  C ouncil b y  w h ich  th e  lia b ilit ie s  
Ih a t the  S h ipp ing  C o n tro lle r was under, i f  any, 
e ith e r as S h ipp ing  C o n tro lle r o r  as a person who 
bas done acts p u rp o rtin g  to  be done as S h ipp ing 
C on tro lle r, m ay  be trans fe rre d  to  a G overnm ent 
depa rtm en t. There does n o t appear a n y  clear 
sign th a t  th e  persons w ho d ra fte d  th a t  A c t  
th o u g h t how  e x a c tly  a G overnm en t was go ing 
to  h o ld  p ro p e rty , unless i t  was inco rp o ra ted  in  
sortie w a y  o r whs made a pe rpe tu a l co rp o ra tion  
*n succession, b p t  P a rlia m e n t c le a rly  seems to  
bave con tem p la ted  th a t  the  O rder in  C ouncil 
an ight tra n s fe r the  r ig h ts  and lia b ilit ie s , i f  any, 
° f  the  person w ho had  been S h ipp ing  C ontro lle r 
to  a G overnm en t de pa rtm e n t. U n de r th a t  A c t 
an  O rder in  C ouncil was made on th e  da y  on 
w h ich  the  A c t was passed, so th a t  ob v ious ly  
the  tw o  were m eant to  w o rk  tog e the r, o f  w h ich  
®ect. 3 p ro v id e d  th a t  “  a l l p ro p e rty  r ig h ts  and 
lia b ilit ie s  he ld  en joyed  o r in cu rred  b y  the  
S h ipp ing C o n tro lle r ” — the re  has been o n ly  one 
Shipp ing C o n tro lle r— “  sha ll be trans fe rre d  to  
and  vested in  th e  B oa rd  o f T rade  w ho sha ll be 
deemed in  la w  to  be the  successors o f the  
S hipp ing C o n tro lle r.”  Sect. 7 says : “  W here 
at  tbe  t im e  o f the  tra n s fe r a ffected b y  th is  
O rder a n y  legal proceeding is pend ing  to  w h ich  
fhe S h ipp ing  C o n tro lle r is a p a r ty ,  the  B oa rd  
o f T rade sha ll be su b s titu te d  in  sucb proceeding 
f ° r  the S h ipp ing  C o n tro lle r, and  such proceeding 
shall n o t abate b y  reason o f the  s u b s titu t io n .”  
f  can q u ite  see th a t  e x tra o rd in a r ily  d iff ic u lt  
questions m ay  arise unde r those tw o  clauses. 
The o n ly  pow er g iven  to  th e  B oa rd  o f  T rade 
t °  h o ld  p ro p e rty  is a pow er to  h o ld  lands fo r  
w h ich  th e y  have pe rpe tua l succession, and th a t  
Power is g iven  b y  sect. 66 o f  the  H a rbo urs  A c t 
1861 (24 &  25 V ie t. c. 47). W h a t e x a c tly  
p a rlia m e n t o r th e  d ra ftsm a n  o f th is  O rder 
lr i Council m ean t as to  p ro p e rty  o th e r th a n

lands trans fe rred  to  a com m ittee  o f changing 
m embers w ith o u t pe rpe tua l succession I  do n o t 
kno w  ; b u t I  th in k  i t  is p re tty  clear th a t  i t  was 
in tended  b y  th is  O rder in  Council to  m ake the 
B oa rd  o f T rade  liab le  fo r  w ha teve r the  S hipp ing 
C o n tro lle r was liab le  fo r , e ith e r as an officer 
o r fo r  acts done w h ile  he was an officer, tho ugh  
beyond h is power.

The f irs t  question, the re fo re , raised b y  the 
sum m ons, w h ich  I  take  to  be, can the  B o a rd  o f 
T rade as such— th a t  is, as an un inco rpo ra ted  
body— sue and be sued ? m ust be answered in  
th is  w ay, th a t  I  canno t construe th is  A c t  o f 
P a rlia m e n t o r th is  O rder in  C ouncil o therw ise 
th a n  as show ing th a t  i t  was the  in te n tio n  o f 
P a rlia m e n t and o f the  fram ers o f the  O rde r in  
C ouncil b y  these words to  render the  B oa rd  o f 
T rade e n tit le d  to  sue and lia b le  to  be sued in  
respect o f m a tte rs  in  w h ich  the  S h ipp ing 
C o n tro lle r was e n tit le d  to  sue o r lia b le  to  be 
sued. M y  reasons fo r  so ho ld in g  are v e ry  m uch 
the  same as, I  ga ther, in fluenced R o w la tt ,  J ., 
and are the  same as those w h ich  induced  the 
House o f Lo rds  to  h o ld  th a t  a trade  un ion  could 
be sued in  T a ff  Vale R a ilw a y  v . Am algamated  
Society o f R a ilw a y  Servants (85 L .  T . R ep. 147 ; 
(1901) A . C. 426).

The second p o in t ra ised b y  the  sum m ons is 
th is , and I  conceive i t  m ay  g ive  rise to  questions 
o f considerable d if f ic u lty ,  and upon  w h ich  I  do 
n o t propose to  express a fin a l op in ion , th a t  the  
B oa rd  o f T rade , as a de pa rtm e n t o f the  Crown, 
canno t be sued. As I  have said, i t  appears to  
me th a t  th is  a c tio n  is in te nd ed  to  raise the  
question w h e the r the  S h ipp ing  C o n tro lle r in  
the  f irs t  instance d id  som eth ing fo r  w h ich  he 
was lia b le  in  dem and ing  th is  m oney as a con
d it io n  o f g ra n tin g  the  licence. I f  he had no 
pow er to  dem and th a t  m oney he was (1) g u ilty  
o f a t o r t  ; (2) the  t o r t  cou ld  be w a ived  and  he 
cou ld  be sued in  assumpsit. W h e th e r suing h im  
in  assum psit and  w a iv in g  the  t o r t  made h im  
pe rsona lly  lia b le  in  c o n tra c t, a consideration 
w h ich  m ay  have a good m an y  effects in  th is  
case, I  regard as a question  o f v e ry  considerable 
d if f ic u lty ,  and I  do n o t w ish  to  express a f in a l 
.opinion upon  i t  ; b u t  I  do n o t th in k  th a t  one 
ou gh t to  decide i t  on a question o f se ttin g  aside 
the  w r it ,  and I  th in k  th a t  the  w r i t  o u g h t to  be 
a llow ed to  go on, leav ing  th a t  question and the  
effects o f  th a t  question to  be decided in  the  
li t ig a t io n .

F o r  these reasons I  th in k  th a t  as to  the  se tting  
aside o f th e  w r i t  the  appeal fa ils , b u t  as to  
se ttin g  aside the  service i t  succeeds.

Atkin, L .J .— I  agree w ith  e v e ry th in g  th a t 
has been said in  the  judgm en ts  ju s t  de live red 
and I  o n ly  desire to  add a few  words. Iq  the  
f irs t  place, I  th in k  th a t  the  p la in t if fs  were 
e n tit le d , i f  th e y  desired, to  sue th e  m em bers o f 
the  B oa rd  o f T rade  in  t o r t  unde r the  t i t le  o f  the  
B oa rd  o f T rade . The B oa rd  o f T rade its e lf  is 
m ere ly  an un in co rpo ra ted  com m ittee  o f the  
P r iv y  C ouncil, consisting, o f course, o f  members 
whose tenure  o f office varies and is te rm in ab le  
in  d iffe re n t ways ; b u t I  th in k  th a t,  b y  v iru te  
o f the  A c t  o f 1861 and the  In te rp re ta tio n  A c t  o f 
1889, a sho rt nam e— nam ely , the  B oa rd  o f
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T rade— has been p ro v id e d  fo r  those persons, 
and I  th in k  th a t  th e y  can be sued in  th a t  nam e. 
T h a t does n o t, o f  course, go fa r  to  estab lish 
w he the r o r n o t th e y  can be used fo r  th is  
p a r tic u la r  cause o f  ac tio n .

I  do n o t propose to  de te rm ine  w h e the r o r n o t 
there is a good cause o f  ac tio n  aga inst the m  ; 
b u t i t  does appear to  me th a t,  upon  the  tru e  
con s tru c tion  o f the  M in is try  o f M u n itio n s  and 
M in is try  o f S h ipp ing  (Cessation) A c t  1921, i t  
was con tem pla ted  th a t  the re  shou ld  be events 
in  w h ich  the  B oa rd  o f T rade  cou ld be sued. The 
A c t o f P a rlia m e n t p rov ides fo r  an O rder in  
Council be ing made p ro v id in g  fo r  th e  ves ting  in  
an y  G overnm en t de p a rtm e n t “  o f  an y  p ro p e rty  
r ig h ts  and lia b ilit ie s  he ld  en joyed o r in cu rred  by 
the  M in is te r o f  M u n itio n s  o r the  S h ipp ing  
C o n tro lle r.”  I  am  unab le to  conceive o f a r ig h t  
o r l ia b i l i t y  w h ich  canno t be enforced b y  an 
ac tio n . The tw o  te rm s are necessarily co
re la tive , and the re fo re  I  th in k  th a t  no  r ig h t  
o r  l ia b i l i t y  can be trans fe rre d  w h ich  was 
n o t a r ig h t  o r  l ia b i l i t y  enforceable b y  the  
S h ipp ing  C o n tro lle r, and in  the  same w a y  I  
th in k  th a t,  when i t  has been tra ris fe rre d , i t  
w o u ld  necessarily in v o lv e  th a t  th e  person to  
whom  th e  r ig h t  o r l ia b i l i t y  is trans fe rre d  can 
enforce th a t  r ig h t  o r  have th a t  l ia b i l i t y  enforced 
against h im  b y  an ac tio n , and  the re fo re  I  th in k ,  
i f  the re  was a n y  l ia b i l i t y  o f  the  S h ipp ing  
C o n tro lle r w h ich  cou ld  be enforced b y  an 
ac tio n , th e n  th e  B oa rd  o f  T rade  can be sued in  
respect o f i t .

I  th in k  th a t  the  l ia b i l i t y  o f  the  S h ipp ing  
C o n tro lle r con tem pla ted  in  th a t  A c t  o f P a r lia 
m en t extends to  th e  personal lia b ilit ie s  o f the  
S h ipp ing  C o n tro lle r in cu rre d  b y  h im  and by  
reason o f  acts o r om issions done o r o m itte d  to  be 
done b y  h im  b y  v ir tu e  o f h is office, and I  th in k  
th a t  th a t  personal l ia b i l i t y  he was in tended to  
be re lieved o f  when the  office ceased to  ex is t, 
and i t  was in te nd ed  th a t  the  l ia b i l i t y  should 
be trans fe rre d  to  the  B oa rd  o f T rade , w ho m ig h t 
be sued in  respect o f i t ,  Indeed , unless i t  
extends to  the  personal l ia b i l i t y  o f  the  S h ipp ing  
C on tro lle r, i t  is v e ry  d if f ic u lt  to  see w h a t i t  does 
ex tend  to , because, e ve n tu a lly , unde r stress of. 
a rgum en t, counsel fo r  th e  B oa rd  o f  T rade was 
constra ined to  say th a t,  in  fa c t, when you  con
sider i t ,  the re  was no p ro p e rty  vested in  the  
S h ipp ing  C on tro lle r, because i t  was vested in  the  
Crown ; the re  were no r ig h ts  o f  th e  S h ipp ing  
C on tro lle r, because th e y  were r ig h ts  o f  the  
Crown ; and the re  were no lia b ilit ie s  o f  the  
S h ipp ing  C on tro lle r, because the re  were no 
lia b ilit ie s  th a t  you  cou ld  enforce against the  
Crown. W h a t you  w o u ld  be d r ive n  to  in  th a t  
view, w o u ld  be th is , th a t  th e  o n ly  r ig h ts  and 
lia b ilit ie s  o f the  S h ipp ing  C o n tro lle r w ou ld  be 
personal r ig h ts  and personal lia b ilit ie s . I  th in k  
i t  was n o t in tended  to  leave the  S h ipp ing  
C o n tro lle r pe rsona lly  lia b le  to  an ac tio n  fo r  acts 
w h ich  he m ig h t have done b y  v ir tu e  o f  h is office 
as S h ipp ing  C on tro lle r, even i f  those acts in 
vo lved h im  in  personal l ia b i l i t y ,  and I  th in k  th a t  
is made reasonably c lear b y  the  words w h ich  
I  have n o t y e t read a t  the  end o f the  clause 
w h ich  gave pow er b y  O rder in  Council to  vest

and  trans fe r p ro p e rty , r ig h ts , and lia b ilit ie s  he ld , 
en joyed, o r in cu rred  b y  the  S h ipp ing  C o n tro lle r 
“ o r b y  a n y  person w ho has he ld  the  office 
o f . . . S h ipp ing  C o n tro lle r.”

W he th e r o r n o t th e  l ia b i l i t y  sough t to  be 
enforced in  th is  case was a l ia b i l i t y  w h ich  could 
have been enforced b y  ac tio n  aga inst the  S h ip 
p in g  C o n tro lle r I  am  n o t p repared to  say. I  can 
w e ll understand th a t  the re  m ay  be d ifficu ltie s . 
The S h ipp ing  C o n tro lle r m ig h t w e ll be lia b le  in  
to r t  fo r  an unau thorised  ac t done b y  h im , and 
a t the  same tim e , i f  b y  reason o f th a t  to r t  he 
received the  proceeds o f the  t o r t  and accounted 
fo r  the m  to  the  G overnm ent, w h ich  no do ub t 
he w o u ld  have done, and th e  p la in t if f  choosing 
to  w a ive th a t  to r t ,  i t  m ay  w e ll be said th a t  in  
those circum stances he was n o t lia b le  in  c o n tra c t 
and th a t  the  o n ly  rem edy was b y  a p e tit io n  o f 
r ig h t  against th e  Crown. I  propose to  express 
no o p in ion  upon th a t  p o in t except to  say th a t  
I  feel th a t  th e  m a tte r  is one th a t  ad m its  o f fa r  
too  m uch d o u b t to  ju s t i fy  us in  se ttin g  aside 
the  w r i t  on the  g round  th a t  such a c la im  w ould  
a ffo rd  no cause fo r  ac tio n  ; I  have n o t made up  
m y  m in d  w he the r i t  w o u ld  o r w o u ld  no t, and 
I  do n o t th in k  i t  necessary to  do so, b u t I  am  
q u ite  c lear th a t  we ou gh t n o t to  set aside the  
w r i t  on th a t  con ten tio n . I  say n o th in g  fu r th e r  
ab ou t the  service, w h ich  I  agree was irre g u la r, 
and  I  agree, the re fo re , th a t  th is  appeal succeeds 
in  p a r t  and  fa ils  in  p a r t.

Bankes, L .J .— The appeal w i l l  be a llow ed as 
to  the  service o n ly , b u t  th a t  the re  ou gh t to  be 
no costs o f th e  appeal on e ith e r side.

S o lic ito rs  fo r  the  appe llan ts , S o lic ito r to the 
Board o f Trade.

S o lic ito r fo r  the  respondents, R . S. F raser.

A p r i l  19, 20, and  30, 1923.
(B efo re  S ir Henry Duke, P., Bankes and 

Scrutton, L .J J .)
United States of America (Represented 

by the United States Shipping Board) v . 
Durrell and Co. Same v . Duffell. 
Same v . Butt and Sons, (a)

A P P E A L  F R O M  T H E  K I N G ’ S B E N C H  D IV I S I O N .

B ills , o f lad ing— General cargo— Unequal terms 
to various consignees— Discharge o f sh ip—  
Dem urrage— V a ry in g  conditions o f— Greater 
burden on some consignees than on others—  
Im p lie d  condition— Prevention o f discharge.

A  general cargo was loaded on a steamer at 
Gothenburg fo r  London, most o f the cargo being 
loaded under b ills  o f lad ing, which  (1) provided  
that the cargo should be discharged at a certain 
rate, and that demurrage should be payable at a 
certain sum a day in  p ro po rtion  to the amount 
o f the fre igh ts  ; and  (2) that time fo r  discharging  
was to count tw en ty-four hours a fte r the 
steamer's a r r iv a l in  Gravesend Road, whether 
a berth was available or not. A  p o rtio n  o f the 
cargo had been loaded under b ills  o f lading,

(a )  R e p o r t e d  b y  W .  C . S a n d f o r d ,  E s q . ,  B a r r i s t e r - a t
Law.
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fro m  which the second clause had been deleted, 
w hile another p o rtio n  had o r ig in a lly  been 
shipped under a b i l l  o f lad ing  on another sh ip  
and had been transferred to the sh ip  in  question 
w ithou t any fu rth e r b i l l  o f lad ing, demurrage 
being payable under th is b i l l  o f lad ing  at a 
lower rate than that fixed  by the other b ills  o f 
lad ing. The steamer was unable to f in d  a berth 
in  Gravesend Road fo r  eleven days after her 
a rr iv a l.  Under those b ills  o f lad ing wh ich con
ta ined the above two clauses the holders became 
liab le  fo r  the ir p ropo rtion  o f th irty-three days' 
demurrage, w h ile under the b ills  o f lad ing fro m  
which the second clause had been deleted the 
holders became liable fo r  the ir p ro po rtion  o f 
twenty-two days' demurrage.

H e ld, that a shipowner by g iv in g  b ills  o f lad ing, 
which impose on some o f the holders greater 
obligations as regards discharge and demurrage 
than on the other holders, does not in  law  prevent 
those holders, on whom the greater obligations 
are placed, fro m  pe rfo rm ing  the ir obligations. 

Held, fu rth e r, that the circumstances gave rise to 
no im p lie d  condition that a ll the b ills  o f lad ing  
should be in  the same terms.

Decision o f Bailhache, J .  (16 A sp. M a r . Law  
C'as. 112 ; 1923, 128 L . T . Rep. 695) reversed.

A p p e a l  fro m  th e  ju d g m e n t o f B a ilhache , J . in  
th ree  n o n - ju ry  actions w h ich  were tr ie d  
together.

The p la in tiff's  c la im ed in  each case fo r  de
m urrage o f th e ir  steam ship Bethlehem B ridge  in  
O ct. and N o v . 1919. The p la in t if fs  had 
charte red th e  vessel to  one H . Jorgensen, a 
N orw eg ian  shipowner, on  th e  17 th  Sept. 1919, 
on a voyage cha rte r to  proceed to  G othenburg  
and load  a general cargo fo r  L o nd on  and there 
to  discharge w ith in  a reasonable t im e  w ith  a 
Axed ra te  fo r  dem urrage. A t  G othenburg  she 
loaded some 150 parcels o f general cargo in 
c lu d in g  th ree  parcels o f  t im b e r o f w h ich  the  
defendants were the  consignees. W hen b ills  o f 
la d in g  fo r  th e  cargo were presented Jorgensen 
stam ped on m ost o f the m , in c lu d in g  those o f 
R . D u rre ll and Co. and D u ffe ll, w ith  a rub be r 
stam p tw o  m arg ina l clauses as fo llow s :

Cargo to  be discharged at the rate o f 450 tons, 
200 standards, per regular working day, w ith  a 
demurrage o f 600/. per day payable pro rata freight s.

Time fo r discharging to  count tw en ty-four hours 
after steamer’s arriva l in  Gravesend Road or other 
toad or roadstead as steamer m ight be ordered by 
Lngtish authorities whether berth or not available, 
and always irrespective o f tu rn  war circumstances 
customs o f the port and charter clauses on (sic) the 
contrary.

The clause com m encing “  Cargo to  be d is
charged ”  was stam ped on a ll th e  b ills  o f la d in g  ; 
th a t  com m encing “  T im e  fo r  d ischarg ing ”  was 
stam ped on the  b ills  o f la d in g  o f th e  defendants 
D u ffe ll and R . D u rre ll and Co., b u t i t  had been 
deleted fro m  B u t t  and Sons’ b i l l  o f  lad ing .

A n o th e r steam er o f the  p la in t if fs , th e  K as- 
kaskia, loaded a parcel o f t im b e r in c lu d in g  
th ir ty - tw o  standards stowed on deck. The 
Parcel was consigned to  Messrs. Baynes and 
Sherborne o f  Lond on  unde r a b i l l  o f  la d in g  
s im ila r to  th e  defendants’ b ills  o f la d in g  except 

V o t .  X V I . ,  N . S.
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th a t  the  cargo was to  be discharged a t th e  ra te  
o f 400 tons, 200 standards, per reg u la r w o rk in g  
day and th a t  dem urrage was a t the  ra te  o f 200/. 
per day. Soon a fte r  the  K askask ia  weighed 
anchor i t  was fo u n d  necessary to  tra n s h ip  the  
th ir ty - tw o  standards w h ich  were stowed on the  
deck o f the  Bethlehem B ridge  w ith o u t any 
fu r th e r  b i l l  o f lad ing .

The Bethlehem B ridge  a rr iv e d  a t G ravesend 
R oad on the  11 th  O ct. 1919. U n de r th e  b ills  
o f la d in g  o f the  defendants D u ffe ll and R . 
D u rre ll and Co., w h ich  con ta ined th e  second 
stam ped clause, the  tim e  fo r  d ischarg ing was 
take n  as beg inn ing  to  ru n  on the  14 th  O ct., and 
as e x p ir in g  on th e  2 4 th  O ct. O w ing to  the  
congested sta te  o f the  P o r t  o f L o nd on  the  
steam er cou ld  n o t get in to  a d ischarg ing b e rth  
u n t i l  th e  22nd O ct. She began d ischarg ing on 
the  23rd  O ct. and  fin ished  on the  26 th  N o v . 
She was the re fo re  on dem urrage, accord ing to  
tw o  o f th e  b ills  o f  la d in g , fo r  abou t th ir ty - th re e  
days. The l ia b i l i t y  fo r  dem urrage in cu rre d  on 
the  fo o tin g  o f these b ills  o f la d in g  am oun ted  to  
20,080/. 8s. 4>d. The f irs t  tw o  defendants were 
sued fo r  sums bearing to  20,080/. 8s. 4d. the  
p ro p o rtio n  w h ich  th e ir  fre ig h ts  respective ly  
bore to  the  fre ig h t fo r  th e  whole cargo o f 
th e  Bethlehem Bridge.

A ccord ing  to  B u t t  and Sons’ b i l l  o f  la d in g , 
fro m  w h ich  th e  second s tam p clause was 
deleted, th e  tim e  fo r  d ischarg ing d id  n o t begin 
to  ru n  u n t i l  th e  22nd O ct., w hen the  sh ip  go t 
in to  a d ischarg ing b e rth , and  th e  days o f de
m urrage d id  n o t begin u n t i l  the  2nd and 3 rd  
N o v . The l ia b i l i t y  fo r  dem urrage in cu rred  on 
the  fo o t o f  th is  b i l l  o f  la d in g  am oun ted  to  
13,924/. 3s. 4d., and these defendants were sued 
fo r  a sum  bearing to  th a t  a m o un t th e  p ro p o r
t io n  w h ich  th e ir  fre ig h t bore to  th e  fre ig h t fo r  
th e  w hole cargo o f th e  Bethlehem Bridge.

The defendants p leaded th a t  i t  was an im p lie d  
co n d itio n  o f the  b ills  o f la d in g  th a t  a l l the  
shippers o r receivers o f  cargo should be bound 
b y  th e  same te rm s re la tin g  to  th e  discharge o f 
the  steam er, and th a t  a ll the  goods on board  the  
steam er should be liab le  to  p a y  fre ig h t. T hey  
alleged (1) th a t ,  b y  stow ing  p a r t  o f the  K as- 
kaskia 's  cargo on the  hatches o f th e  Bethlehem  
Bridge, th e  p la in t if fs  had in  p o in t o f fa c t 
h indered and im peded the m  in  d ischarg ing th e ir  
cargo, and th e y  contended (2) th a t,  b y  a llow in g  
some o f  the  ho lders o f b ills  o f  la d in g  a longer 
t im e  fo r  th e  discharge o f th e  sh ip  th a n  th e y  
a llow ed to  others, th e  p la in t if fs  had preven ted  
discharge w ith in  th e  sho rte r t im e .

B a ilhache , J . he ld  th a t  i t  was an im p lie d  
co n d itio n  th a t  a ll ho lders o f b ills  o f la d in g  o f 
goods shipped on the  Bethlehem B ridge  should 
be unde r the  same ob lig a tio n  to  discharge the  
sh ip , and th a t,  b y  a llow in g  some o f the  con
signees a longer t im e  th a n  th e y  a llow ed to  others 
the  p la in t if fs  had p reven ted  th e  defendants 
fro m  d ischarg ing the  sh ip  w ith in  th e  s tip u la te d  
tim e  and had  the re by  re lieved  th e m  o f th e ir  
o b lig a tio n  to  do so. H e  fou nd  th a t  a ll the  
defendants had  pe rfo rm ed the  o b lig a tio n  to  
discharge w ith in  a reasonable tim e  and gave 
ju d g m e n t fo r  the  defendants.

Sa m e  v. D u f f e l l  ; Sa m e  v. B u t t  a n d  So n s .

F  F
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The p la in t if fs  appealed.
R . A .  W righ t, K .C . and J .  D ick inson  fo r  the  

appe llan ts .
S tua rt Bevan, K .C . and  Claughton Scott, K .C . 

fo r  th e  respondents, th e  defendants.
The fo llo w in g  cases were re ferred to  :

Alexander v . Aktieselskabet Hansa, 14 A sp. 
M a r. L a w  Cas. 493 ; 122 L .  T . R ep. 1 ;
(1920) A . C. 88 ;

Budgett v . B in n in g to n , 6 A sp. M a r L a w  
Cas. 592 ; 63 L .  T . R ep. 742 ; (1891) 
1 Q. B . 35 ;

Dodd  v . Churton, 76 L .  T . R ep . 438 ; 
(1897) 1 Q. B . 362 ;

F ry  v . Chartered B a n k  o f In d ia .  1866, 14 
L .  T . R ep. 709 ; L .  R ep. 1 C. P . 689 ;

H a m y ln  and Co. v . Wood, 65 L .  T . R ep. 
296 ; (1891) 2 Q. B . 488 ;

H olm e  v . G uppy, 1838, 3 M . &  W . 387 ;
H o w ard  v . M a itla n d ,  (1883) 11 Q. B . D iv . 

695 ;
M acka y  v . D ic k , (1881) 6 A p p . Cas. 251 ;
The M oorcock, 6 A sp. M a r. L a w  Cas. 

373 ; 1889, 60 L .  T . R ep. 654 ; 14 P rob . 
D iv . 64 ;

Porteus v .  W atney, 4 Asp. M ar. L a w  
Cas. 34 ; 1878, 39 L .  T . R ep. 195 ; 3
Q. B . D iv .  223, 534 ;

Roberts v . B a y  Commissioners, 1870, 22 
L .  T . R ep. 132 ; L .  R ep. 5 C. P . 310 ;

Straker v . K id d ,  4 A sp. M ar. L a w  Cas. 
34n ; (1878) 3 Q. B . D iv .  223.

C ur. ado. vu lt.

A p r i l  30.— The fo llo w in g  ju d g m e n ts  were 
read :

S ir H e n r y  D u k e , P .— The appe llan ts  in  
these cases cla im ed, in  th ree  actions w h ich  were 
tr ie d  in  th e  Com m ercia l C o u rt before B a il-  
hache, J .,  to  recover aga inst th e  respective 
de fendants as consignees o f goods shipped on 
boa rd  th e  p la in t if fs ’ s team ship Bethlehem  
B ridge  a t  G othenburg , and  received b y  th e  
respective defendants in  Lo nd on , va rious sums 
alleged to  be due fro m  the  defendants b y  reason 
o f  non-com ple tion  o f  th e  discharge o f  the  
Bethlehem B ridge  w ith in  a t im e  fixe d  b y  th e  b ills  
o f  la d in g  unde r w h ich  th e  defendants rece ived 
d e liv e ry  o f  th e  goods. T he  learned judge  gave 
ju d g m e n t fo r  each o f th e  defendants on the  
g round  th a t  com p le tion  o f  th e  discharge o f  the  
Bethlehem B ridge  w ith in  the  s tip u la te d  t im e  had 
been p reven ted  b y  th e  p la in t if fs . F rom  these 
ju dg m en ts  th e  p la in t if fs  appeal. The appeals 
were b y  consent heard toge the r. The fo rm  o f  
the  b ills  o f  la d in g  in  question  and the  c ircu m 
stances o f  th e  case were excep tiona l, and some 
questions o f  la w  w h ich  were argued before us 
are said n o t to  have been he retofore de te r
m ined .

The Bethlehem B ridge  was, as appeared, 
loaded a t G othenburg  in  S ep t./O ct. 1919, as 
a general sh ip  w ith  a m iscellaneous cargo. 
Separate b ills  o f  la d in g  were issued fo r  ab ou t 
150 consignm ents. The goods discharged to  
th e  defendants consisted o f  sawn t im b e r o f 
va rious  denom ina tions. The b ills  o f la d in g
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unde r w h ich  th e  f irs t  and second de fendants 
to o k  d e liv e ry  were stam ped w ith  m a rg ina l 
clauses in  these te rm s : “  (a) Cargo to  be dis
charged a t th e  ra te  o f  450 tons, 200 standards, 
pe r reg u la r w o rk in g  day, w ith  a dem urrage o f  
6001. pe r d a y  payab le  p ro  ra ta  fre ig h ts . (b) 
T im e  fo r  d ischarg ing to  c o u n t tw e n ty -fo u r  
hours a fte r  steam er’s a r r iv a l in  Gravesend 
R oad o r o th e r road  o r roadstead as steam er 
m ig h t be ordered b y  E n g lish  a u th o ritie s  w he the r 
b e rth  o r n o t ava ilab le , and a lw ays irrespec tive  
o f  tu rn  w a r c ircum stances custom s o f  th e  p o r t 
and  ch a rte r clauses on th e  c o n tra ry .”  The 
second o f  th e  tw o  clauses was o m itte d  in  th e  
b i l l  o f  la d in g  issued to  th e  sh ipper o f  th e  goods 
de live red  to  th e  th ird -n a m e d  defendants. I t  
was stated a t th e  hea ring  th a t  b ills  o f  la d in g  
w ith  id e n tic a l m a rg in a l clauses were issued 
in  respect o f each excep t th ree  o f  th e  consign
m ents w h ich  m ade up  th e  cargo. T he  b i l l  o f  
la d in g  unde r w h ich  th e  defendants, B u t t  and 
Sons, were sued, con ta ined  o n ly  th e  f irs t  o f  
these m a rg in a l clauses, and  one o th e r consignee 
was said to  h o ld  a lik e  b i l l  o f  la d in g . One 
parce l o f  th e  cargo consisted, i t  was said, o f  
t im b e r  goods o r ig in a lly  shipped on an o the r 
vessel o f  th e  p la in tiffs , th e  steam ship K askask ia , 
w h ich , h a v in g  fa lle n  ove rboa rd  fro m  the 
K askask ia , had been resh ipped b y  th e  p la in t if fs  
on board  th e  Bethlehem B ridge  w ith o u t a b i l l  
o f  lad ing . The  defendants com pla ined o f the  
c ircum stances a tte n d in g  th e  issue o f  the  b ills  
o f  la d in g , a lleg ing  th a t  th e y  were handed o u t 
to  th e  shippers o f  cargo w ith o u t no tice  o f  th e  
m a rg in a l clauses a t so la te  a pe rio d  as to  g ive  
no fa ir  o p p o r tu n ity  o f  acceptance o r re jec tio n . 
N o  re lie f on th is  g round , how ever, was cla im ed 
in  th e  actions, and in  v ie w  o f  acceptance b y  
each de fendan t o f  th e  goods com prised in  th e  
b i l l  o f  la d in g  o f  w h ich  he was ho ld e r, i t  is 
d if f ic u lt  to  a t t r ib u te  to  th is  alleged ha rdsh ip  
a n y  effect in  la w  in  re la tio n  to  th e  d ispu te  
oetween th e  pa rties .

The cargo o f  the  Bethlehem B ridge  am ounted 
to  2869 tons and 469,117 standards, and th e  
tim e  o f d ischarge un de r th e  f irs t  o f  th e  m arg ina l 
clauses to  e igh t days, seventeen hours, seven
teen m inu tes . T h is  t im e  exp ired  on th e  
24 th  O ct. The  discharge was com ple ted on 
th e  26 th  N o v ., and on th e  fo o tin g  o f  a period 
o f  dem urrage o f  th ir ty - th re e  days and upw ards 
a t 6001. pe r da y  the  f irs t  and second defendants 
respec tive ly  were sued fo r  such p ro p o rtio n  
o f a to ta l sum  fo r  dem urrage o f 20,0801. 8s. 4d. 
as th e  fre ig h t o f  th e ir  goods bore to  the  fre ig h t 
o f  th e  w ho le  cargo o f th e  ship. U n d e r th e  b ill 
o f  la d in g  issued to  th e  th ir d  defendants the  
t im e  fo r  discharge o f  th e  sh ip  exp ired  on the  
3 rd  N o v ., and th e  alleged pe riod  o f  dem urrage 
is tw e n ty -th re e  days and p a r t  o f a day. The 
to ta l a m o u n t o f dem urrage fo r  those days is 
s ta ted  a t 13,9241. 3s. 4d., and the  p ro p o rtio n  
c la im ed fro m  these defendants is th e  p ro p o rtio n  
o f  th e ir  fre ig h t to  the  to ta l fre ig h t. The dis
crepancy between th e  l ia b i l i t y  to  pa y  fo r  de ten
t io n  o f  th e  sh ip  im posed b y  th e  te rm s o f b ills  o f 
la d in g  1 and 2, and th e  l ia b i l i t y  im posed 
b y  b i l l  o f  la d in g  3, was one o f the  m a in  grounds

U n it e d  St a t e s  o f  A m e r ic a , & c . v. D u r r e l l  a n d  Co . ;
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upon  w h ich  counsel fo r  th e  defendants con
tended th a t  th e  de fendants o u g h t to  be he ld  
free o f  l ia b i l i t y  fo r  a n y  de ten tio n .

The learned ju dg e  a t  th e  t r ia l  gave ju d g m e n t 
in  fa v o u r o f - th e  f irs t  and second defendants 
on  the  g ro un d  th a t  i t  is an  im p lie d  te rm  o f th e  
f irs t  m a rg in a l clause th a t  a l l ho lders o f  goods 
sh ipped on th e  Bethlehem B ridge  shou ld  be in  
th e  same p o s itio n  as Tegards t im e  fo r  discharge. 
I n  sup po rt o f  th is  v ie w  he accepted an a rg um e n t 
th a t  the  issue to  m a n y  shippers o f b ills  o f  la d in g  
c o n ta in in g  th e  m a rg in a l clauses in  question  
bound th e  p la in t if fs  to  a l l th e  shippers b y  a 
scheme o f sh ipm e n t and discharge fro m  w h ich  
th e  p la in t if fs  cou ld  n o t dev ia te  w ith o u t d is 
cha rg ing  a ll th e  shippers fro m  l ia b i l i t y  under 
th e  clauses. The  learned ju dg e  also he ld  th a t  
the re  had  been p re ve n tio n  b y  th e  p la in t if fs  
o f  perform ance o f  th e  de fendants ’ ob liga tions  
as to  th e  discharge o f  th e  sh ip  by  th e  issue to  
d iffe re n t shippers o f b ills  o f  la d in g  s t ip u la tin g  
fo r  discharge w ith in  d iffe re n t periods o f  t im e . 
T h e  p la in t if fs , he said, con tra c ted  w ith  one set o f  
de fendants to  discharge th e  sh ip  b y  an ea rlie r 
da te , say th e  24 th  O ct., and  w ith  ano the r 
set o f  de fendants th a t  th e y  m ig h t keep th e ir  
goods on boa rd  u n t i l  a la te r da te , say the  
2n d  N o v .

The p la in t if fs  appeal on  th e  g round  th a t  the  
several b ills  o f  la d in g  were independent con
tra c ts , and  th a t  th e  agreem ent co n s titu te d  
b y  acceptance o f  each parce l o f  goods on the  
te rm s o f th e  re le v a n t b i l l  o f  la d in g , was an 
abso lu te  agreem ent o f  th e  in d iv id u a l goods 
ow ner, in  th e  te rm s o f  h is b i l l  o f  la d in g . F o r 
th is  p ro po s ition , counsel re lied  on th e  ju d g m e n t 
in  Porteus v . W atney  (4 A sp. M a r. L a w  Cas. 34 ; 
39  L .  T . R ep. 195 ; 8 Q. B . D iv .  223, 534), 
a n d  o th e r cases. G enera lly  as to  th e  e ffect o f 
a  b i l l  o f  la d in g  to  b in d  th e  goods ow ner in  
respect o f th e  te rm s o f  carriage o f h is ow n 
parcels o f  goods, th e y  c ite d  th e  ju d g m e n t o f 
L o rd  Esher in  Budgett v . B in n in g to n  (6 Asp. 
M ar. L a w  Cas. 592 ; 63 L .  T . R ep. 742 ; (1891) 
1 Q. B . 35). T h e y  also ins is ted , on the  
a u th o r i ty  o f  th e  la t te r  decision and upon 
general legal p rinc ip les , th a t  th e  p re ve n tio n  b y  
a  sh ipow ner o f  th e  perfo rm ance o f  th e  te rm s o f 
a  b i l l  o f  la d in g  w h ich  w i l l  d ischarge th e  goods 
ow ne r fro m  l ia b i l i t y  fo r  dem urrage m us t 
be p re ve n tio n  in  fa c t.

Counsel fo r  th e  defendants supported  the  
several ju dg m en ts  o f  th e  learned ju dg e , n o t 
o n ly  upon  th e  grounds th e re in  s ta ted , b u t  upon 
o thers  to  w h ich  I  sha ll b r ie f ly  re fer. Counsel 
argued th a t  th e  a lleged agreem ent fo r  pa ym en t 
in  respect o f  de te n tio n  o f th e  sh ip  was v o id  
fo r  u n c e rta in ty , ch ie fly  as to  w h e the r “  cargo ”  
in  clause 1 m u s t be ta ke n  to  m ean th e  sh ip ’ s 
cargo, o r th e  consignm ent o f  th e  in d iv id u a l 
sh ipper. H e  contended also th a t  th e  sh ip 
ow ners had im p lie d ly  covenanted to  secure an 
equa l o b lig a tio n  on th e  p a r t  o f a ll shippers as to  
d ischarge o f  cargo and l ia b i l i t y  as to  dem urrage, 
®nd had  shipped th e  goods upon  an im p lie d  
c o n d itio n  w hereby th e  l ia b i l i t y  o f  each sh ipper 
■und consignee was to  be discharged upon  fa ilu re  
o f  the  shipowners to  p e rfo rm  th e ir  im p lie d
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covenant. H e  c la im ed likew ise  to  establish, 
b y  means o f th e  m arg in a l clauses, th e  existence 
o f a scheme o f  sh ipm e n t and  discharge upon 
u n ifo rm  te rm s, to  w h ich  a ll the  shippers became 
pa rties  a t  th e  in v ita t io n  o f  th e  shipowners. 
Counsel based th e  case o f  th e  defendants upon 
an im p lie d  c o n d itio n  in  th e  c o n tra c t o f  carriage 
w ith  each sh ipper, th a t  no o th e r sh ipp e r should 
be placed upon  m ore favo u rab le  te rm s  as to  
discharge.

I t  was conceded b y  counsel fo r  th e  defendants 
th a t  th e  fin d in g  b y  the  learned ju dg e  o f  p re 
v e n tio n  b y  th e  p la in t if fs  o f perfo rm ance o f  the  
ob lig a tio ns  o f  th e  defendants, in  respect o f 
d ispa tch , rests w h o lly  upon  th e  alleged in co n 
s istency o f  th e  te rm s con ta ined  in  th e  several 
b ills  o f la d in g . T h e y  po in te d  o u t, however, 
th a t  each o f  th e  defendants, b y  th e ir  respective 
p o in ts  o f  defence, a lleged p re ve n tio n  in  fa c t, 
and  th e y  sa id  th a t  th e  course ta ke n  b y  the  
learned ju dg e  a t th e  t r ia l  had  le d  th e m  to  
re fra in  fro m  m a k in g  p ro o f o f  th is  a llega tion  
in  each case, and th e y  asserted th e ir  a b il i ty  
to  show th a t  a q u a n t ity  o f  t im b e r  fro m  th e  
K askask ia  shipped un de r c ircum stances a lready 
m en tioned , was stowed on th e  hatches o f  th e  
Bethlehem Bridge , and  th a t  he r due discharge 
was th e re b y  h indered .

The co n te n tio n  o f  th e  defendants th a t  the  
m arg in a l clauses are v o id  fo r  u n c e rta in ty , 
seems to  me n o t to  be w e ll founded. I  can f in d  
no reason in  th e  b ills  o f la d in g  o r in  th e  facts 
fo r  l im it in g  th e  m eaning o f  th e  w o rd  “  cargo ”  
in  clause 1 to  th e  parce l o f  goods o f  th e  in d iv id u a l 
sh ipper, o r  fo r  e n te rta in in g  a d o u b t th a t  w h a t 
is designated is th e  cargo o f  th e  ship. N o r  d id  
I  observe a t th e  hearing  a n y  in d ic a tio n  th a t  any 
d o u b t on th is  sub ject had  in  fa c t  arisen as 
between th e  pa rties .

The a llega tion  o f  a com prehensive scheme o f 
sh ipm e n t and discharge agreed upon  b y  te rm s 
w h ic h  w o u ld  m ake th e  shipowners on  th e  one 
hand , and  th e  w ho le  b o d y  o f  shippers on the  
o th e r, p a rtic ip a n ts  on m u tu a l te rm s in  one jo in t  
u n d e rta k in g  is, in  m y  op in ion , n o t w a rra n te d  b y  
th e  facts. N o  such scheme was ever offered to  
a n y  o f th e  shippers, and no goods were sh ipped 
on th e  fa ith  o f  such a scheme. I f  the re  are 
in he ren t in  th e  several b ills  o f  la d in g  te rm s 
w h ich  b in d  th e  shipowners b y  im p lic a tio n , 
th e y  m u s t there fore  be fo u n d  in  the  
language o f  th e  docum ents and th e  na tu re  o f 
th e  transa c tion .

I n  Porteus v . W atney  L o rd  Esher said w ith  
regard to  b ills  o f  la d in g  w h ic h  bound th e  ho lders 
to  te rm s o f  discharge con ta ined  in  the  cha rte r- 
p a r ty  un de r w h ich  th e  ships were em p loyed 
(39 L .  T . R ep., a t p . 198 ; 3 Q. B . D iv .,  
a t  p . 54) : “  There is no re la tio n  w h a teve r 
between th e  holders o r take rs  o f  o th e r 
b ills  o f la d in g  and  an y  one h o ld e r o f a 
b i l l  o f  la d in g . T h e y  are n o t cosu re tie s . 
W hen , the re fo re , i t  is said we can lo ok  a t a ll 
th e  b ills  o f  la d in g  and th e n  d iv id e  the  
days o f dem urrage o r th e  la y  days between 
the m , we are lo o k in g  a t o th e r b ills  o f  la d in g  
w h ich  canno t be g iven  in  evidence. T hey  
canno t be rece ived in  evidence in  an a c tio n
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between th e  sh ipow ner and the  h o ld e r o f  a b i l l  
o f  la d in g . . . . T hen w h a t is th e  c o n tra c t
represented b y  th e  b i l l  o f  la d in g  w ith  th e  con
d itio n s  in  i t  ? . . . I t  is th a t  i f  th e  ship
is n o t able to  discharge th e  w hole o f he r cargo 
w ith in  th e  g iven  nu m ber o f  days a f te r  she is a t 
th e  usual place o f discharge, th e  ho lder o f  th a t  
b i l l  o f  la d in g  w i l l  p a y  a ce rta in  sum  fo r  each 
da y  beyond those days, how ever th e  de lay m ay 
be caused, unless i t  is b y  d e fa u lt o f  th e  sh ip
ow ner.”  L o rd  Esher used language o f lik e  
effect in  Budgett v . B in n in g to n  (sup.). The fa c t 
th a t  the  b ills  o f  la d in g  here do n o t incorpora te  
the  cond itions  o f  a c h a rte r-p a rty , b u t  s tip u la te  
in de pen de n tly  the  pe riod  o f  discharge o f  the  
sh ip ’s cargo to  w h ich  th e  sh ipper is to  be bound, 
does n o t seem to  me to  he lp  th e  defendants. 
H o w  is i t  m a te ria l to  th e  l ia b i l i t y  th a t  th e  term s 
are s ta ted  a t le ng th  in  one docum ent, and n o t 
in co rp o ra ted  fro m  an o the r b y  reference ? A n d  
w h y  is a jo in t  scheme to  be in fe rred  fro m  b ills  
o f  la d in g  w h ich  them selves con ta in  th e  term s 
o f discharge, and  n o t in fe rred  when th e  b ills  o f 
la d in g  in co rpo ra te  such te rm s fro m  th e  cha rte r- 
p a r ty  ?

T he sub s ta n tia l questions are, w h e the r the  
te rm s o f  th e  b i l l  o f  la d in g  in  each case are such 
as to  necessitate the  im p lic a tio n  th e  learned 
judge  has m ade, and  w h e the r the  issue o f b ills  
o f  la d in g  to  one sh ipper s t ip u la tin g  fo r  discharge 
o f  the  sh ip  w ith in , say, th ir ty - f iv e  days, is a 
p re ve n tio n  b y  the  sh ipow ner o f  perform ance 
b y  a n o the r sh ipper o f  h is o b lig a tio n  fo r  p a ym en t 
o f  dem urrage in  th e  even t o f fa ilu re  to  discharge 
the  sh ip  w ith in ,  say, te n  days.

W here th e  c o u rt can, o r ou gh t, to  im p ly  
te rm s in  a c o n tra c t, and  w h a t te rm s can be o r 
ou gh t to  be im p lie d , depends upon  w e ll-es tab
lished p rinc ip les  o f law . The im p lic a tio n  o f an y  
covenant o r co n d itio n  is perm issib le  o n ly  i f  i t  
sha ll appear beyond d o u b t on the  face o f  the  
c o n tra c t th a t  th e  pa rties  m us t have in tended  
th e  suggested covenant o r co n d itio n  to  be a te rm  
o f  th e  c o n tra c t. M ackay  v . D ic k  (6 A p p  Cas. 
251) was re lied  upon fo r  th e  defendants ; 
reference can use fu lly  be made also to  the  
ju d g m e n t o f  Bow en, L .J . ,  in  The Moorcock 
(6 A sp. M ar. L a w  Cas. 373 ; 60 L .  T . R ep. 654 ; 
14 P rob . D iv .  64) and th a t  o f L o rd  E sher in  
H a m ly n  and Co. v . Wood (65 L .  T . R ep. 286 ; 
(1891) 2 Q. B . 488). There i t  was said th a t  an 
im p lic a tio n  w i l l  be made i f  the  co n tra c t canno t 
o therw ise have effect. B u t  in  th is  case the  
agreem ent o f one sh ipper fo r  discharge o f  the  
sh ip ’s cargo in  te n  days and pa ym en t a t a 
specified ra te  in  de fau lt, and  the  independent 
u n d e rta k in g  o f ano the r sh ipper fo r  discharge in  
a pe riod  now  ascerta ined as th ir ty - f iv e  days 
and pa ym en t a t a specified ra te  in  d e fa u lt, were 
a like  ta ke n  fo r  th e  bene fit o f  the  p la in tiffs , and 
each, w ith o u t an y  im p lic a tio n , can have an 
effect benefic ia l to  th e  p la in t if fs . I  th in k  th a t  
no such im p lica tio n s  as are contended fo r by  
th e  defendants can be made.

As to  th e  question o f  p re ven tion  o f pe r
form ance, the  general ru le  o f  la w  w h ich  is 
app licab le  has long  since been la id  down in  I 
de fin ite  te rm s. P arke , B . s ta ted  i t  in  Holm e  v . I

G uppy  (3 M . &  W ., a t p . 389) : “  I f  the  p a r ty  be 
p reven ted , b y  th e  re fusa l o f the  o th e r co n tra c t
in g  p a r ty ,  fro m  com p le ting  the  c o n tra c t w ith in  
th e  tim e  lim ite d , he is n o t liab le  in  la w  fo r  the  
d e fa u lt.”  B la ckb u rn , J ., in  Roberts v . B u ry  
Commissioners (22 L .  T . Rep., a t 134 ; L .  R ep . 
5 C. P ., a t  p. 326) a ffirm ed the  same p rin c ip le , 
and, as L o rd  B la c k b u rn , he app lied  i t  in  M ackay  
v . D ic k  (6 A p p . Cas., a t  p . 263). The defendants, 
however, in s is t upon a w id e r p ro pos ition . Each 
c la im s to  be released b y  the  ac t o f  th e  p la in t if fs  
in  m ak in g  con tracts  incons is ten t w ith  th e ir  
c o n tra c t w ith  th a t  de fendant, and i t  is to  th is  
co n ten tio n  th a t  effect has been g iven  in  th e  
several ju dg m en ts . Assum ing th e  alleged to ta l 
inconsis tency o f  the  several con tracts , does i t  
o f  its e lf discharge the  ob liga tions o f the  defen
dants ? N o  a u th o r ity  fo r  the  a ffirm a tiv e  p ro 
p o s itio n  is p roduced, and the re  is m odern 
a u th o r ity  o f  a c o n tra ry  tendency.

In  H o w ard  v . M a it la n d  (11 Q. B . D iv . 695) 
a decree w h ich  established a r ig h t  o f e n try  upon 
la nd  p re v io u s ly  conveyed w ith  a covenant fo r  
q u ie t en jo ym e n t was he ld  to  be, w ith o u t e n try  
o r a c tu a l d is tu rbance, no breach o f  th e  covenant 
fo r  q u ie t en joym en t. The rules o f la w  b y  w h ich  
to  de term ine w h e the r acts incons is ten t w ith  a 
co n tra c t, w h ich  have been done b y  one p a r ty , 
suffice to  discharge the  l ia b i l i t y  o f  th e  o th e r 
p a r ty ,  were, however, fo rm u la te d  long ago. In  
C o m yn ’s D igest, unde r th e  t i t le  C ond ition  
(L . 6), th e  L o rd  C h ie f B aron  says : “  The pe r
form ance o f a co n d itio n  sha ll be excused b y  the  
o b s tru c tio n  o f the  obligee ; as i f  a co n d itio n  be 
to  b u ild  a house ; and he . . . h inders 
his com ing upon th e  land . . . . B u t  i t  
o u g h t to  be an o b s tru c tio n  w h ich  disables th e  
perfo rm ance.”  U n de r covenant (E . 2) the  L o rd  
C h ie f B a ro n  says : “  I t  sha ll be a breach o f  
covenant, i f  the  covenantor be disabled to  
pe rfo rm  ; ”  and again, under co n d itio n  (M . 2), 
th is  : “  As i f  a co n d itio n  be to  enfeoff the  
feo ffer, and he enfeoffs a stranger . . .  o r 
suffers a recovery against h im  b y  de fau lt, i f  
execu tion  be sued upon i t . ”  A n  ac t in  the  law  
done b y  a p a r ty  m ay, no d o ub t, be deemed a 
p re ven tion  b y  th a t  p a r ty  o f perform ance b y  
h im  o f h is covenant to  do some o th e r a c t in  
th e  la w  ; b u t i t  m us t f irs t  be proved  to  create 
d is a b ility . The question here is w he the r the  
p la in t if fs  p reven ted the  defendants fro m  per
fo rm in g  an agreem ent fo r  th e  speedy discharge 
o f  a ship. Counsel fo r  the  defendants were n o t 
able to  p o in t ou t, upon the  evidence as the  case 
stands, an y  p a r tic u la r  w here in  the  p la in tiffs  
in  fa c t p reven ted  discharge o f the  Bethlehem 
B ridge  a t  a date ea rlie r th a n  th e  tim e  o f the  
ac tu a l com p le tion  o f her discharge, o r in  fac t 
d isabled themselves fro m  pe rfo rm in g  th e ir  own 
p a r t  o f  th e  co n tra c t o f a ffre ig h tm en t.

I  am  o f  op in ion  th a t  the  m a k in g  b y  the  
p la in t if fs  o f  con tracts  w ith  the  various defendants 
and others, w h ich  con ta ined d iffe re n t dates fo r  
com p le tion  o f discharge o f th e  Bethlehem Bridge, 
was n o t in  its e lf  a p re ve n tio n  b y  the  p la in t if fs  
o f th e  perform ance b y  e ith e r set o f defendants 
o f th e ir  ow n c o n tra c t, and th a t the  ju d g m e n t 
be low , fo r  th is  reason, canno t be sustained.
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A p p lic a tio n  was made on be ha lf o f  th e  de
fendants fo r  leave to  adduce p ro o f o f p reven tion  
in  fa c t b y  the  p la in t if fs  o f  perform ance o f  the  
defendants’ ob lig a tio n  as to  the  discharge o f the  
Bethlemen Bridge. I  w ish  th e y  had g iven  be low  
such evidence as th e y  in  fa c t had, b u t in  v iew  
° f  the  na tu re  o f th e  discussion w h ich  led 
to  th e ir  fa ilu re  to  in s is t on do ing th is , I  th in k  
th a t,  upon  p rope r te rm s as to  costs, th e y  ou gh t 
to  be a llow ed to  t r y  th is  question  o f p reven tion  
in  fac t.

B a n k e s , L .J .— In  these th ree actions, tr ie d  
b y  B a ilhache , J ., c la im s were made fo r  de
m urrage b y  th e  owners o f a vessel ca lled the  
Bethlehem B ridge  against consignees and holders 
° f  b ills  o f  la d in g . The vessel had been p u t  up  
as a general sh ip  a t G othenburg  fo r  the  con
veyance o f  cargo to  th is  co u n try , and as m any 
ns 150 b ills  o f la d in g  had been issued. The 
defendants d ispu ted  th e ir  l ia b i l i t y  upon a 
P o in t o f la w  as to  the  con s tru c tion  o f the  b ills  
° f  la d in g , and  also upon th e  facts. A t  the  
suggestion o f the  learned judge  the action  
was disposed o f upon the  p o in t o f la w  w ith o u t 
m vestiga ting  th e  questions o f  fa c t, w h ich , on 
the  v ie w  I  take  o f these appeals, have become 
m ateria l.

The p o in t o f la w  w h ich  is ra ised is a novel 
°Ue, and can be s ta ted q u ite  s h o rtly . I t  arises 
under these circum stances : The m a jo r ity  o f 
fhe b ills  o f la d in g  had stam ped upon th e m  tw o  
m arg ina l clauses. The f irs t  was in  the  fo llow - 
m g te rm s : “  Cargo to  be discharged a t the  
Tate o f 450 tons, 200 standards, pe r regu lar 
w o rk in g  day, w ith  a dem urrage o f 6001. per 
day payab le p ro  ra ta  fre ig h ts .”  The second, 
m  these te rm s : “  T im e  fo r  d ischarg ing to  
coun t tw e n ty -fo u r  hours a fte r  steam er’s a rr iv a l 
m  Gravesend R oad o r o th e r road o r roadstead 
as steam er m ig h t be ordered b y  E ng lish  
au tho ritie s  w he the r b e rth  o r n o t ava ilab le , 
and a lw ays irrespective  o f tu rn  w a r c ircu m 
stances customs o f the  p o r t  and cha rte r clauses 
®n the c o n tra ry .”  On some o f th e  b ills  o f 
lad ing  the  second clause was o m itte d . The 
effect o f the  om ission was, in  those cases, to  
make the  la y  days ru n  fro m  the  date when 
the  vessel a rr iv e d  in  b e rth , whereas in  the  
eases in  w h ich  the  second clause was inc luded , 
f ile  la y  days ran fro m  a rr iv a l in  Gravesend 
Road.

In  the  events w h ich  happened, the  vessel 
d r iv e d  in  G ravesend R oad some e igh t days 
before she g o t in to  b e rth . U n de r these c ircu m 
stances the  co n ten tio n  fo r  the  respondents 
Was th a t  the  p ro v is io n  fo r  the  discharge o f  the  
vessel, con ta ined  in  the  f irs t  m a rg ina l clause, was 
P art o f a general scheme under w h ich  each 
consignee accepted the  ob lig a tio n  to  be respon
sible fo r  th e  discharge o f the  whole o f  the  cargo 
?. the  vessel w ith in  th e  g iven  t im e , o r to  pay 
ms p ro  ra ta  p ro p o rtio n  o f  the  v e ry  large sum 
uxed as the  dem urrage ra te , and th a t,  as a 
consequence o f th is , i t  fo llow ed  as a m a tte r  o f 
aW th a t  the  sh ipow ner m ust inc lude  in  each 
u l o f la d in g  th e  same term s in  reference to  

dem urrage, in  o rder th a t  each b il l o f lad ing  
°*der should be unde r th e  same in cen tive  to

discharge, and  under the  same l ia b i l i t y  fo r  n o t 
d ischarg ing as every o th e r b i l l  o f  la d in g  ho lder. 
I t  was fu r th e r  contended th a t  the  mere fa c t 
th a t  th e  te rm s in  reference to  dem urrage were 
n o t the  same in  a ll th e  b ills  o f la d in g , was 
su ffic ien t o f i ts e lf  to  ge t r id  o f a n y  o b lig a tio n  to  
discharge w ith in  the  agreed tim e , and th a t  i t  
was q u ite  im m a te ria l to  consider w he the r a n y  
o f  th e  respondents had been in  fa c t h indered 
o r delayed in  th e  discharge o f th e ir  cargo ow ing  
to  some o th e r consignees ha v in g  b y  th e ir  b ills  
o f la d in g  been a llow in g  a longer pe riod  fo r  d is 
charge th a n  th a t  to  w h ich  the  respondents 
had  agreed.

I  am  n o t q u ite  sure as to  th e  g round  upon 
w h ich  th is  con ten tio n  was based. As a m a tte r 
o f business, i t  is easy to  unders tand a con ten
t io n  th a t  i t  w o u ld  be v e ry  conven ien t to  place 
such a con s tru c tion  as th a t  contended fo r  
upon the  con tracts  entered in to  b y  the  respon
dents. As a m a tte r  o f law , I  fin d  g reat d if f i
c u lty  in  do ing  so. Counsel fo r  the  defendants 
re lied , as the  fou n d a tio n  o f  his a rgum ent, upon 
a passage in  L o rd  B la c k b u rn ’ s speech in  
M ackay  v . D ick , where he says (6 A pp . Cas., a t 
p. 263) : “  I  th in k  I  m ay  safe ly say, as a general 
ru le , th a t  where in  a w r it te n  c o n tra c t i t  appears 
th a t  b o th  pa rties  have agreed th a t  som eth ing 
sha ll be done, w h ich  canno t e ffec tua lly  be 
done unless b o th  concur in  do ing i t ,  the  con
s tru c tio n  o f  the  c o n tra c t is th a t  each agrees 
to  do a ll th a t  is necessary to  be done on his p a r t  
fo r  the  ca rry in g  o u t o f th a t  th in g , tho ugh  there  
m a y  be no express words to  th a t e ffec t.”  H e  
argued, as I  understood h im , th a t  th e  m ak ing  
o f id e n tica l con tracts  b y  the  shipowners w ith  
the  cargo owners was som eth ing “  necessary 
to  be done ”  in  o rder to  c a rry  o u t th e  scheme 
o f  the  discharge o f the  vessel w ith in  the  agreed 
tim e , w h ich  was a com bined opera tion . I f  
th is  a rgum ent is to  p re va il, i t  can o n ly , in  m y  
op in ion , do so on the  g round th a t  a te rm  to  th a t  
effect m ust be im p lie d  in  the  con tra c t. Is  i t  
necessary, in  o rder to  g ive business efficacy 
to  the  con tra c t, th a t  such a te rm  should be 
im p lie d  ? I  th in k  n o t. The o rd in a ry  ru le  
th a t,  i f  the  perform ance o f the  ob lig a tio n  o f a 
con tra c t b y  the  one p a r ty  is p reven ted  b y  the  
action  o f the  o the r, the  fo rm er is excused, is in  
m y  op in ion  a su ffic ien t p ro te c tio n  to  th e  respon
dents, and the  im p lic a tio n  th e y  ask to  have 
in troduced  in to  th e ir  con tracts  is too  v io le n t 
to  be accepted. On the  con s tru c tion  o f the  
con tracts  w h ich  I  p re fer, i f  the  respondents have 
been p reven ted fro m  discharging, o r h indered 
o r delayed in  the  discharge o f th e ir  goods b y  
the  ac tio n  o f  an y  o th e r cargo ow ner w ho has 
been allow ed a longer tim e  fo r  d ischarg ing than  
th e y  themselves have, th e y  have th e ir  rem edy 
e ith e r in  a release fro m  th e ir  o b lig a tio n , o r  in  
damages. On th e  o th e r hand, w h y  should 
th e y  be re lieved o f any l ia b i l i t y  i f  the  fa c t be 
th a t  a ll the  goods in  respect o f w h ich  the  
longer d ischa rg ing tim e  has been g iven  lie  
a t the  b o tto m  o f the  ho lds, where th e y  canno t 
possib ly  in te rfe re  w ith  the  discharge b y  th e  
respondents o f th e ir  goods ? I  kn o w  n o th in g  
as to  w h a t the  facts are, as th e y  were n o t gone
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in to , b u t on  the  question  o f  la w  as to  th e  in te r 
p re ta tio n  o f  th e  co n tra c t made b y  th e  pa rties , 
I  f in d  m yse lf unab le to  agree w ith  th e  v ie w  
ta k e n  b y  th e  learned ju dg e , th o u g h  I  d iffe r 
fro m  h im  upon  such a p o in t w ith  g re a t hes ita 
t io n .

I  th in k  th a t  th e  appeal m u s t be a llow ed w ith  
costs, and I  agree w ith  th e  o th e r m em bers o f 
th e  c o u rt in  th in k in g  th a t  th e  respondents 
shou ld  have the  o p p o rtu n ity ,  i f  th e y  desire 
i t ,  o f  go ing  in to  the  fac ts  upon  a fu r th e r  
in q u iry .

Sc r u t t o n , L .J .— These cases raise a nove l 
p o in t in  sh ipp ing  la w , unde r th e  fo llo w in g  
circum stances : M r. Jorgensen, a N orw eg ian  
sh ipow ner, had cha rte red  a sh ip  fro m  the  
U n ite d  States S h ipp ing  B o a rd  to  proceed fro m  
N o rw a y  to  G othenburg  and  thence to  Lo nd on , 
he r discharge was to  be in  reasonable tim e , and 
a  dem urrage ra te  was fixed . H e  the n  p u t  the  
sh ip  up  as a general sh ip  and received some 150 
parcels o f cargo. W hen th e  b ills  o f  la d in g  on 
h is  o rd in a ry  fo rm  were presented fo r  s igna tu re, 
he stam ped on th e m  tw o  clauses w h ich , in  h is 
in te rp re ta tio n  o f  the m , im posed an o b lig a tio n  
as to  dem uirage and a ra te  o f  dem urrage, m uch  
m ore onerous th a n  the  c h a rte r ob lig a tio n . The 
circum stances unde r these clauses were stam ped 
w o u ld  raise considerable d o u b t w h e the r th e y  
were re a lly  p a r t  o f th e  co n tra c t, b u t fo r  th e  fa c t 
th a t  th e  consignees presented th e  b ills  o f  la d in g  
an d  to o k  d e live ry  under them . O w ing to  the  
c ircum stances o f  the  P o r t  o f L o nd on  the re  was 
g re a t de lay in  d ischa rg ing th e  ship, and a t the  
ra te  o f  6001. a da y  some 20,0001. o f  dem urrage 
was incu rred , fo r  w h ich  the  sh ipow ner sued the  
various consignees p ro  ra ta  to  th e ir  f re ig h t pa id . 
Some, a t least, o f  th e  consignees had g o t th e ir  
goods o u t o f  th e  sh ip  w ith in  th e ir  agreed la y  
days, b u t  the  shipowners contended th e y  had 
agreed to  be liab le  fo r  th e  com ple te discharge 
o f  the  sh ip , and th a t  no  fa u lt  o f  his- was respon
s ib le  fo r  th e  delayed discharge.

Some o f  the  consignees th e n  re lied  on the  
■defence th a t  the  shipowners, th ro u g h  Jorgensen, 
had (1) m ade, a t a n y  ra te , tw o  con tra c ts  w ith  
shippers, under w h ich  th e  la y  days began a t a 
m uch la te r  da te  th a n  th e  date re le va n t to  the  
o th e r b ills  o f la d in g  ; (2) take n  some goods on 
board  on the  to p  o f  the  deck cargo, shipped 
u n d e r a b i l l  o f  la d in g  b y  an o the r sh ip , on q u ite  
■different te rm s o f d ischarge. T h e y  argued th a t  
th e  existence o f  these con tracts , w ith o u t m ore, 
re lieve d  th e m  fro m  a n y  o b lig a tio n  to  p a y  the  
nam ed .demurrage. T h e y  also proposed to  
p ro ve  th a t  w h a t happened under these con trac ts  
ha d  in  fa c t p reven ted  com pliance w ith  th e  o b li
g a tio n  o f  discharge. B u t  on th is  the  judge  
be low  suggested th a t  i t  was enough to  deal w ith  
th e  poss ib ilities  unde r th e  c o n tra c t w ith o u t 
in v e s tig a tin g  w h a t in  fa c t to o k  place, and 
counsel fo r  th e  de fendants acquiesced in  th is  
suggestion o r d ire c tio n . In  the  re su lt th e  cases 
were decided w ith o u t th e  know ledge o f  the  facts 
o f  discharge, and th e  ju dg e  to o k  th e  v ie w  th a t  
th e  m ere existence o f  con tra c ts  o f  th a t  na tu re  
re lieved  th e  defendants fro m  th e ir  o b lig a tio n  to  
» a y  agreed dem urrage fo r  de lay  beyond fixed

days, and su b s titu te d  an o b lig a tio n  to  discharge 
in  reasonable tim e , w h ich  th e  judge  he ld  was 
com p lied  w ith .

Before considering th e  reasons fo r  th e  ju d g 
m e n t o f  th e  judge  be low , i t  occurred to  me, 
tho ugh  i t  had n o t been argued in  th e  co u rt 
be low , to  d o u b t w he the r th e  w o rd ing  o f the  
clause as to  dem urrage was c lear enough to  
im pose on a consignee th e  re s p o n s ib ility  fo r  the  
de lay b y  o th e r consignees in  d ischa rg ing o th e r 
goods th a n  his ow n. As fa r  as I  know , and  as 
counsel cou ld  in fo rm  me, th e  cases in  w h ich  such 
a s ta r t lin g  re su lt has fo llow ed  have been e ithe r 
cases in  w h ich  th e  consignee has been made 
lia b le  fo r  th e  prov is ions o f  th e  ch a rte r as to  
dem urrage : “  H e  o r th e y  pa y in g  fre ig h t and a ll 
o th e r cond itions  as pe r c h a rte r-p a rty ,”  w h ich  
n a tu ra lly  re la te  to  th e  whole cargo, o r cases lik e  
Straker v . K id d  (4 Asp. M ar. L a w  Cas. 34, n  ; 
3 Q. B . D iv .  223), where th e  clause ran  : “  Three 
w o rk in g  days to  discharge th e  w ho le  cargo,”  
and c le a rly  covered o th e r goods th a n  the  
sh ipper’s. I  am  in c lin e d  to  th in k  th a t  a sh ip
ow ner w ho w an ted  to  m ake a consignee liab le  
fo r  fa ilu re  to  discharge o th e r people’s goods 
th a n  his ow n m us t do so in  v e ry  c lear term s. 
The language here was : “  (a) Cargo to  be d is
charged a t th e  ra te  o f  450 tons, 200 standards, 
pe r reg u la r w o rk in g  da y , w ith  a dem urrage o f 
6001. per da y  payab le  p ro  ra ta  fre ig h ts . (6) 
T im e  fo r  d ischa rg ing to  c o u n t tw e n ty -fo u r  hours 
a f te r  steam er’s a r r iv a l in  Gravesend R oad ”  
. . . and I  doub ted  w h e the r “  cargo ”
m ig h t n o t be lim ite d  to  th e  goods shipped by  
th a t  consignee, ju s t  as th e  cha rte re r’s lie n  fo r 
fre ig h t was lim ite d  to  fre ig h t on  th e  p a rtic u la r 
sh ipper’s cargo in  F r y  v . Chartered M ercan tile  
B an k  o f In d ia  (14 L .  T . R ep. 709 ; L .  R ep . 1 
C. P . 689). B u t  on cons idera tion  I  do n o t 
th in k  th is  v ie w  is sound. “  Cargo ”  is m ore 
n a tu ra lly  read as a w ho le  cargo th a n  one 
sh ipper’s c o n s ig n m e n t; th e  p ro v is io n  o f  a 
double ra te , tonnage and standard , po in ts  to  a 
m ixe d  cargo, and i t  is d if f ic u lt  to  a p p ly  the  
ra te  to  one consignm ent in  v ie w  o f  th e  clause 
d e te rm in ing  w hen la y  days are to  begin, as tim e  
p ro  ra ta  fo r  a ll consignm ents can h a rd ly  begin 
a t th e  same m om ent. I  th in k  th e  clase is a 
ra th e r c lum sy a tte m p t to  c a rry  o u t the  
decision in  Porteus v . W atney  (4 Asp- 
M ar. L a w  Cas. 34 ; 39 L .  T . R ep . 195 ; 
3 Q. B . D iv . 534), w h ile  m o d ify in g  the  
seve rity  w h ich  w o u ld  m ake each consignee 
liab le  fo r  th e  whole dem urrage, th o u g h  i t  had 
been pa id  a lready b y  a n o the r consignee. I  take 
i t ,  the re fore , th a t  th e  consignee has p r im a r ily  
made h im se lf liab le  fo r  the  discharge o f  the  
whole cargo o f  o th e r goods b y  o th e r consignees. 
W h a t th e n  is th e  effect on th a t  o b lig a tio n  o f  the 
shipowners m ak in g  o th e r con trac ts  as to  
dem urrage w ith  o th e r shippers on d iffe re n t 
te rm s ? F o r  instance, i f  w ith  sh ipper A . o f  h a lf 
th e  cargo th e  co n tra c t is to  discharge th e  ship—• 
th a t  is, th e  w hole cargo— b y  th e  1st June, and 
w ith  sh ipper B ., o f  th e  o th e r h a lf, th e  con tra c t 
is to  discharge the  w ho le  cargo b y  th e  10 th  June, 
one can unders tand  th a t  i f  sh ipper B ., re ly in g  on 
his co n tra c t, does n o t discharge his cargo t i l l
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the  10 th  June, sh ipper A . m ay  say : “  Y o u , the  
sh ipow ner, b y  th e  c o n tra c t y o u  have made w ith
B. p e rm it t in g  w h a t he has done un de r i t ,  have 
Prevented me fro m  fu lf i l l in g  m y  con tra c t, and 
cannot the re fo re  c la im  dem urrage under i t . ”  
B u t  can sh ipper A . say, before he knows w h a t 
w i l l  happen unde r th e  c o n tra c t, th a t  its  mere 
existence excuses h im , th o u g h  its  ac tu a l pe r
form ance m a y  n o t p re ven t h im  ? F o r  instance, 
! f  A ’s c o n tra c t is “  la y  days to  commence on 
a rr iv a l in  roads, and B . ’s la y  days to  commence 
°n  a r r iv a l in  dock,”  i t  m ay  be the re  is so l i t t le  
difference in  t im e  between the  tw o  th a t  the re  
»  no p re ve n tio n  in  f a c t ; the re  m ay  be a long 
in te rv a l, and  A . ’s la y  days m a y  exp ire  before B . ’s 
la y  days have begun. Is  th e  p o s s ib ility  o f th is  
enough to  discharge th e  f irs t  sh ipper ? The 
defendants con tend  th a t  i t  is, and I  unders tand 
fhe judge  to  agree w ith  the m .

The o b lig a tio n  o f a consignee w ith  fix e d  la y  
days, as la id  dow n in  Budgett v .  B in n ing ton  
(snp.) and b y  th e  House o f  Lo rds  in  Alexander 
v - Aktieselskabet H ansa  (122 L .  T . R ep., a t 
P- 3 ; (1920) A . C., a t p . 94), is an absolute 
engagement, unless he is excused b y  exceptions 
¡n th e  c o n tra c t, o r the  im p ed im en t arises

th ro u g h  th e  fa u lt  o f  th e  sh ipow ner o r those 
f ° r  w hom  he is responsible.”  T h is  is, I  th in k ,  
n ie re ly  an exam ple o f  th e  o ld  p r in c ip le  th a t,  
" 'he re  perform ance o f a te rm  has been rendered 
nnpossible b y  th e  ac t o f  the  o th e r p a r ty ,  the  
P a rty  to  p e rfo rm  is exonerated fro m  pe rfo rm - 
ance. “  I f  a m an agrees to  do som eth ing b y  a 
P a rticu la r d a y  o r in  d e fa u lt to  p a y  a sum  o f 
n ioney as liq u id a te d  damages, the  o th e r p a r ty  
to  the  co n tra c t m us t n o t do a n y th in g  to  
Prevent h im  fro m  do ing  th e  th in g  con trac ted  
~^r w ith in  th e  specified t im e  ” — Dodd  v . 
c hurton  pe r C h it ty ,  L .J .  (76 L .  T . R ep., a t 
P- 440 ; (1897) 1 Q l B ., a t  p . 568). W here th is  
happens th e  co n tra c to r is excused, n o t o n ly  
from  the  de lay a c tu a lly  caused, b u t fo r  a ll the  
s tipu la tions  as to  t im e  and damages, a l ia b i l i t y  
t °  do th e  a c t in  a reasonable tim e  being usu a lly  
sub s titu ted . B u t  in  m y  v ie w  the re  m us t be 
delay a c tu a lly  caused, tho ugh  i t  is possible the  
con tra c t ob jected to  m ay  be o f such a na tu re  
th a t its  perfo rm ance m ust, n o t m ay, cause 
delay ; i n  w h ich  case th e  r ig h ts  can be ascer
ta ined  before perform ance. B u t  in  th is  case 
the appe llan ts desire to  allege m ore, and to  say 
th a t in  a co n tra c t o f  th is  character, b y  w h ich  
°he consignee makes h im se lf lia b le  fo r  the  d is
charge o f  th e  whole cargo, in c lu d in g  goods o f 
o ther consignees, the re  is to  be im p lie d  a te rm  
h a t th e  sh ipow ner sha ll m ake e x a c tly  s im ila r 

•Contracts w ith  a ll o th e r consignees, as a jo in t  
scheme o f  l ia b i l i t y .  I t  m a y  be reasonable to  
thake such con tracts , b u t business necessity, 
ho t reasonableness, is th e  essential cond ition  
o r such an im p lic a tio n . In  m y  v ie w , actua l 

0r necessary p re ven tion , n o t the  p o s s ib ility  o f 
P revention a ris ing  fro m  d iffe re n t con tracts, is 
fhe  test.

P rom  th is  p o in t o f v ie w  i t  is reg re ttab le  th a t  
he learned judge  stopped the  facts as to  ac tua l 

P revention fro m  be ing inves tiga ted . I t  is 
f iu ite  possible th a t  the  presence on the  deck

cargo o f  Baynes and Sherborne’s transh ipped  
cargo d id  de lay th e  discharge ; i t  is possible 
th a t  the  d iffe re n t da te fo r  com m encing th e  la y  
days in  B u t t  and Sons’ case d id  effect th e  d is
charge o f  th e ir  deck cargo and de lay th e  d is
charge, w h ile  the re  is a th ir d  sh ipper whose 
dates have n o t been in ves tig a ted  a t a ll. Some 
p a rts  o f the  learned ju d g e ’s ju d g m e n t suggests 
th a t  he is f in d in g  p re ve n tio n  o r de lay as a fac t, 
b u t he m us t have fa ile d  to  rem em ber th a t  he 
had  declined to  take  evidence on th is  p o in t.

I  should be ready to  consider an a p p lica tio n  
b y  th e  respondents to  have th e  issue o f  ac tua l 
p re ven tion  tr ie d , on p rope r te rm s, as to  costs 
th ro w n  aw ay. I  should be th e  m ore ready 
to  do th is , as I  am  n o t aware o f any p rev ious 
case in  w h ich  a consignee w ho has in  fa c t d is 
charged his goods w ith in  his la y  days, as appears 
to  be B u t t  and Sons’ case here, has been he ld 
liab le  fo r  the  fa ilu re  o f  o th e r consignees to  d is
charge th e ir  goods, and I  am  n o t fa v o u ra b ly  
im pressed w ith  th e  w a y  in  w h ich  these clauses 
were inserted in  th e  b ills  o f  lad ing .

B u t  on the  p o in t under appeal I  canno t ho ld  
th a t  the re  is an im p lie d  te rm  in  these b ills  o f  
la d in g  th a t  a ll o th e r b ills  o f la d in g  b y  th e  sh ip  
sha ll be in  e x a c tly  the  same term s, and th a t  the  
existence o f  one o r m ore d iffe re n t b ills , w ith o u t 
p ro o f o f  ac tua l o r  necessary p re ven tion  o f d is
charge the reunder, is su ffic ien t to  de feat the  
c la im  fo r  dem urrage. A  ju d g m e n t fo r  th e  con
signees, based on th is  g round , m u s t be set 
aside, b u t, as I  have said, I  am  ready to  consider 
th e  question o f  the  t r ia l  o f  the  issue as to  ac tu a l 
p re ven tion  on p rope r te rm s as to  costs.

B a n k e s , L .J .— The appeal w i l l  be a llow ed 
w ith  costs. I f  the  respondents elect to  accept 
the  o ffe r o f  a fu r th e r  hearing , th e  costs o f the  
f irs t  hearing  w i l l  be p a id  b y  the  respondents in  
an y  event ; the  rest o f  th e  costs to  ab ide the  
even t o f th e  second hearing. T h a t w i l l  be on 
th e  pleadings in  those actions. I f  th e  respon
dents do n o t desire a fu r th e r  hearing, th e  appe l
la n ts  w i l l  have th e  costs below.

A ppea l allowed.

S olic ito rs  fo r  the  appe llan ts, Thomas Cooper 
and Co.

S olic ito rs fo r  the  respondents, T rin d e r, 
Capron, Kekewich, and Co.
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H IG H COURT OF JU STICE.

K IN G ’S B E N C H  D IV IS IO N .

Wednesday, A p r i l  18, 1923.
(Before M cCa r d ie , J .)

B a ll .a n t in io  a n d  Co . v. Cr a m p  a n d  
B o s m a n . (a)

Sale o f goods— D escrip tion— Average weight—  
Shipm ent in  instalm ents— Rejection o f in s ta l
ment fo r  non-compliance w ith  description—  
D iv is ib il i ty  o f contract.

B y  a contract dated the 8th Dec. 1920 the p la in t i f f  
sold to the defendants about 2500 carcases o f 
frozen meat “  weight under 72lb., average not 
to exceed 80lb.”  Each m onth ’s o r steamer's 
contract was to be considered a separate 
contract, and paym ent was to be made against 
documents on a rr iv a l o f steamer.

The p la in t if fs  shipped the carcases on two vessels, 
the W . which a rrived  on the 14th A ug . 1921, 
and the P . C. which a rrived  in  Oct. 1921. The 
W . contained 1092 carcases o f average weight 
o f 62.81 lb. The average weight o f the carcases 
on the P . C. was 53.43 lb. The average weight 
o f the whole quan tity  shipped was under 60 lb. 
The defendants rejected the carcases shipped on 
the W . on the ground that the ir average iveight 
was over 60®., and the p la in t if fs  brought an  
action fo r  damages.

H e ld , that the defendants were entitled to reject 
the W . shipment. The words “ average not to 
exceed 60 lb .”  constituted p a rt o f the description  
o f the goods. The contract was in  substance an  
insta lm ent contract under sect. 31 o f the Sale 
o f Goods A c t 1893 as to which each insta lm ent 
must conform 'to the description.

A c t io n  fo r  the  price o f goods sold and in  the  
a lte rn a tiv e  fo r  damages fo r  breach o f con tra c t. 
The pa rties  concurred in  s ta tin g  the  question o f 
la w  a ris ing  in  the  fo llo w in g  case fo r  the  op in ion  
o f  the cou rt.

B y  a c o n tra c t in  w r it in g  da ted the  
8 th  Dec. 1920 the  p la in t if fs  sold to  the  defendant 
and the defendants agreed to  b u y ' fro m  the 
p la in tiffs  ce rta in  frozen m eat on the  fo llo w in g  
term s :

Q uantity 
Description...

Weight

Price
Shipment

About 2500 carcases.
New Zealand wethers and maiden 

ewes. (F irs t grade o f the brand 
or brands shipped.)

Under 721b. Average not to ex
ceed 601b.

8Jd. per lb. e.i.f. London.
N ot later than the 30th June 

1921.
The c o n tra c t was a ty p e w r it te n  fo rm  fille d  

up as to  q u a n tity ,  descrip tion , w e igh t, price 
and sh ipm ent as above set o u t, and thereon 
were the  fo llo w in g  te rm s signed a t the  fo o t b y  
the  p la in t if fs  and signed as con firm ed b y  the  
defendants.

Each m onth’s or steamer’s contract to  be con
sidered as a separate contract. Insurance to  be 
effected under conference clauses fo r not less than

l a )  R eported b y  J . S. SCEIMOEOCR, Esq., B arris te r-a t-Law .

2 per cent, above invoice value (strikes, riots, c iv il 
commotions, and war risks excepted and a t buyer's 
risk and charge). Payment ne tt cash against docu
ments on arriva l o f steamer or steamers at port of 
discharge or approximate due date thereof, ship 
lost or not lost, on Colonial (shipping) weights. 
Colonial weights and grading fo r qua lity  to  be 
accepted as final w ith  all liberties as per b ill of 
lading. This contract is subject to  force majeure 
and strikes. N o t liable for non-delivery or delav 
due to  fires, strikes, lock-outs, breakdowns, war 
government, or government’s action. A ny dis
putes arising under th is  contract to  be settled by 
private trea ty  i f  possible, fa iling which by  a rb itra 
tion  in  the usual manner. Notice o f claims ( if  
any) to  be handed to  us in  w riting  w ith in  twenty-one 
days after fina l discharge o f vessel carrying the 
goods.— L . C. Ballantine and Co .— We confirm 
the above. Cramp and Bosman.

B y  le tte rs  da ted the  6 th  and 30 th  M ay  and 
the  6 th  June 1921 the  p la in t if fs  n o tifie d  to  the  
defendants sh ipm ents against the  said c o n tra c t 
per steam ship W hakatane  and steam ship P ort 
Caroline  sub ject to  rev is ion  upon  rece ip t o f 
docum ents and the  p la in t if fs  in  fa c t shipped 
fro m  N ew  Zealand goods in  p u rp o rte d  com 
pliance w ith  such c o n tra c t in  the  fo llow ing  
m anner :

Date. Ship. Quan
tity .

Weight
lbs.

Average
per

Carcase.

1921.
11th May) 
10th June j

( Steamship ) 
( Whakatane } 1,092 68,597 62-81

23 rd  May J Steamship ) 
| Port Caroline J 1,494 79,820 53-43

Total 2,586 148,417 57.77

The carcases shipped on th e  steamship 
W hakatane  were sh ipped under b ills  o f lad ing  
da ted as fo llow s :

Date. Number of 
Carcases. Weight lbs. Average per 

Carcase.

l l t h  M a y , 1921 ... n o 7,438 67-61
1 1 th  „  1921 ... 117 6,238 53-31
1 0 th  June 1921 ... 428 25,943 60-61
1 0 th  „  1921 ... 402 27,317 67-95
1 0 th  „  1921 ... 35 1,661 47-46

1,092 68,597 62-81 av .

The steam ship Whakatane a rr iv e d  in  London  
on o r abou t the  14 th  A ug . 1921 and on the 
15 th  A ug . 1921 the  p la in t if fs  tw ice  tendered the 
sh ipp ing  docum ents re la tin g  to  the  said sh ip
m en t to  the  defendants and requ ired  the  defen
dants to  pay 25001. 18s. 7d. the  price  o f the 
same. The defendants refused to  take  up  the 
docum ents o r pay fo r  the  goods com prised in  
such sh ipm ent on the  g ro un d  alleged in  a le tte r  
fro m  th e  defendants to  the  p la in t if fs  da ted the  
16 th  A ug . 1921 th a t  the  average w e igh t o f the 
goods was above 60 lb ., be ing the  average w e igh t 
s tip u la te d  in  the  co n tra c t and th a t  the  tender 
was there fore  a bad tender. The defendants 
d id  n o t re ly  on any o th e r g round  fo r  c la im n ig  
to  repel the  tender.

The p la in t if fs  contended th a t  the  tender was a 
good tender, and the p la in t if fs  a fte r  no tice  to  the
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defendant sold the  said goods when th e  same 
realised n e tt,  1990/. 17s. 4d.

The steam ship P ort C aroline  a rr iv e d  in  
London  on th e  4 th  O ct. 1921, and on o r 
a b o u t the  said date the  p la in t if fs  tendered the  
sh ipp ing  docum ents re la tin g  to  the  said sh ip
m en t to  the  defendants. The defendants d u ly  
to o k  up  the  said docum ents and pa id  to  the  
p la in t if fs  th e  said price.

The wholesale prices cu rre n t in  m id -A u g u s t 
1921 fo r  frozen N ew  Zealand sheep were 
shown in  the  p r in te d  l is t  o f  w eek ly  qu o ta tio ns  
issued b y  the  B r it is h  In co rp o ra te d  Society o f 
M ea t Im p o rte rs  dated the  19 th  A ug . 1921 w h ich  
l is t  was annexed to  and fo rm ed p a r t o f the  
case.

In  consequence o f the  de fendants ’ refusa l 
to  accept the  tender o f  the  docum ents 
re ferred to  above a rb itra to rs  and an um p ire  
were appo in ted  w ith  a v ie w  to  a rb itra t io n  in  
Pursuance o f  the  c o n tra c t. S ubsequently, 
however, the  pa rties  agreed th a t  the  d ispu te  
should be de term ined b y  th e  c o u rt, and  th a t  a 
case should be s ta ted  fo r  the  op in io n  o f the  
c o u rt unde r O rder X X X I V . ,  o f  the  Rules o f  the  
Supreme C ourt. The questions fo r  th e  op in ion  
o f the  c o u rt were :

(1) W h e th e r on the  tru e  con s tru c tion  and 
e ffect o f  the  said c o n tra c t and in  th e  events 
above sta ted  the  defendants were e n tit le d  to  
re jec t the  said tender. I f  the  c o u rt should be o f 
o p in ion  in  the  nega tive  o f the  said question  (1) 
then ju d g m e n t should be en tered fo r  the  
P la in tiffs  fo r  510/. Is . 3d., and  costs to  be taxed .

(2) I f  th e  de fendants ’ con ten tio n  were he ld 
to  be r ig h t ,  w he the r upon th e  tru e  con s tru c tion  
and effect o f the  co n tra c t and  in  the  events 
s ta ted  th e  p la in t if fs  were e n tit le d  to  recover fro m  
the  defendants p ro  ra ta  damages in  respect o f 
such o f the  consignm ents made on the  steam 
sh ip  W hakatane the  a verage w e igh t o f  w h ich  
Was under 601b.

I f  the  c o u rt should be o f  o p in ion  in  the  
a ffirm a tiv e  o f  the  said question (1) and the 
negative o f  question (2) then  ju d g m e n t should 
be en tered fo r  the  p la in t if fs  fo r  20/. 9s. Id .  w ith  
costs to  be taxed .

P- B . M o rle  fo r  the  p la in t if fs .
T . E . H aydon  fo r  the  defendants.

McCardie, J .— T h is  is a special case sta ted 
hy the  pa rties  under O rder X X X I V .  o f  the  
Rules o f the  Supreme C ourt, and i t  raises 
several po in ts  o f  p ra c tic a l in te re s t upon the  
e ffec t in  la w  o f a c o n tra c t made between the  
Parties. The ba rga in  re la ted  to  th e  sale o f 
Rozen m eat. I t  was m ade in  w r it in g  on the  
8 th  Dec. 1920, when th e  p la in t if fs  sold to  the  
defendants a q u a n tity  o f  2500 carcases o f  New  
-«aland sheep. The m a te ria l term s o f  th e  con

tra c t are these : f irs t,  th e  w e ig h t o f the  carcases 
Was to  be under 721b. ; secondly, the  average 
was n o t to  exceed 601b. ; sh ipm ent to  be n o t 
a te r th a n  the  30 th  June  1921. A m ongst the  
u rth e r te rm s were these : “  Each m o n th ’s o r 

steamer’s co n tra c t to  be considered as a separate 
•contract ”  ; and insurance was to  be effected a t  a 
ce rta in  a m o u n t ; and the n  “  pa ym en t ne t cash 
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against docum ents on a r r iv a l o f steam er o r 
steamers a t p o r t  o f discharge.”  Then , o m it
t in g  several im m a te ria l p rov is ions, the re  is th is  
fu r th e r  s ta tem ent, th a t  “  N o tices o f c la im s, i f  
any , to  be handed to  us ”  th a t  is, th e  vendors, 
“  in  w r it in g  w ith in  tw en ty -o ne  days a fte r  f in a l 
discharge o f vessel c a rry in g  the  goods.”  N o w  
th a t  is th e  ba rga in , and th e  facts are m ost 
concisely s ta ted  in  th is  special case. W h a t 
happened was th a t  the  vendors sent fo rw a rd  a 
q u a n tity  o f  m ea t in  tw o  ships ; the  f irs t  was the  
W hakatane steam ship , and  she carried  1092 
carcases o f  a to ta l w e ig h t o f 68,5971b. a t an 
average o f 62.811b. pe r carcase. The o th e r 
vessel was the  P o rt Caroline, and she carried  
1494 carcases o f a to ta l w e ig h t o f  79,8201b. a t 
an average per carcase o f  53.43 lbs. I f  yo u  take  
the  tw o  ships toge the r, th e  average per carcase 
was 57.77. B u t  now  w h a t happened was th is , 
th a t  th e  W hakatane a rr iv e d  in  Lond on  in  the  
m o n th  o f A ug . 1921 ; a ll he r goods had been 
shipped w ith in  the  co n tra c t pe riod , and  the  
da y  a fte r  th e  a r r iv a l o f th a t  vessel th e  p la in t if fs  
tendered c e rta in  docum ents to  the  defen
dants and requ ired  th e  defendants to  pay 
2500/. 18s. 7d. fo r  them . The con tra c t, as is 
clear, was c .i.f. con tra c t. The docum ents 
revealed the  fa c t th a t  the  m eat upon th e  ca r
cases was o f the  average w e ig h t o f 62.811b. per 
carcase. T h a t is above th e  average o f 601b. 
m entioned in  the  co n tra c t ; and the reupon fo r  
th a t  reason the  buyers refused the  docum ents. 
T hey  alleged th a t  the  ten de r was bad. The 
p la in t if fs  d id  n o t accept the  v ie w  o f  the  buyers. 
T hey  sold the  goods, w ith  the  resu lt th a t  a loss 
accrued o f 510/. Is . 3d., w h ich  is now  sought as 
damages aga inst the  buyers. T h a t is w h a t 
occurred w ith  regard to  the  Whakatane. Tw o 
m on ths la te r, nam ely , on the  4 th  O ct. 1921, 
the  P o rt Caroline  a rr ive d , and she carried  on 
board the  goods I  have m en tioned o f the  a ve r
age w e igh t o f 53.431b. per carcase. The p la in t if fs  
tendered the  docum ents to  the  defendants ; 
the  defendants to o k  them  up  and p a id  fo r  them , 
and no fu r th e r  question arises as to  those.

The serious question a t issue is w he the r 
o r n o t the  buyers were e n tit le d  to  refuse the  
tender o f the  Whakatane docum ents and goods. 
The a rgum en t fo r  the  sellers is th a t  the  c o u rt 
m us t look , n o t a t the  average w e ig h t o f the 
goods on board the  W hakatane, b u t m us t look  
also a t the  average w e igh t o f  the  goods on the 
P o rt Caroline  w h ich  a rr iv e d  a couple o f  m onths 
la te r. The buyers, on th e  o th e r hand , say th a t  
upon the  p ro pe r in tre p re ta tio n  o f  th is  barga in 
regard m ust be had to  the  average w e ig h t o f 
the  m eat upon the  W hakatane as tendered to  
the m  in  A ug us t, 1921. T he  p o in t a t issue, in  
m y  v iew , is n o t pe cu lia r to  th is  co n tra c t a t a ll, 
because i t  is a p o in t th a t  is com m on to  a vas t 
nu m ber o f  con tracts  o f  th is  descrip tion . The 
question is w h a t is the  p ro pe r m eaning o f th is  
barga in ? In  the  f irs t  place I  take  i t  to  be 
clear th a t  the  words “  average n o t to  exceed 
601b.”  con s titu tes  a p a r t  o f the  descrip tion  o f 
the  goods. T h a t seems clear upon the  cases o f 
M anbre Saccharine Company v . Corn Products 
Company (120 L . T . R ep. 113 ; (1919) 1 K .  B .

G G

B a l l a n t in e  a n d  Co . v . Cr a m p  a n d  B o s m a n .
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a t p . 20), and M oore and Co. L im ite d  v . 
Landauer and Co. (125 L .  T . R ep. 372 ; (1921) 
2 K .  B . a t p . 524).

The n e x t question is as to  w h e the r th is  
co n tra c t is to  be deemed a d iv is ib le  c o n tra c t 
and  d iv is ib le  in  the  sense th a t  w ith  respect to  
each p a r t  o f the  c o n tra c t, each stage o f 
perfo rm ance, the  sellers m us t com p ly  w ith  th e ir  
ob liga tions . In  m y  v iew , th is  co n tra c t is in  
substance an in s ta lm e n t c o n tra c t. The effect 
o f  the  words “  each m o n th ’s o r s team er’s con
tra c t  to  be considered as a separate c o n tra c t ”  
is to  p ro v id e  th a t  under the  one c o n tra c t the re  
m a y  be d iffe re n t stages o f  perform ance. I t  is 
fo r  p ra c tic a l purposes to  be deemed an in s ta l
m en t c o n tra c t w ith in  sect. 31 o f th e  Sale o f 
Goods A c t  1893. W ith  regard  to  a co n tra c t o f 
th a t  descrip tion , I  th in k  M r. B e n ja m in ’s book 
r ig h t ly  describes i t  a t  p . 816 o f the  s ix th  e d it io n  
as a c o n tra c t w h ich  is a c o n tra c t fo r  th e  whole 
q u a n tity ,  th o u g h  i t  is d iv is ib le  in  perform ance. 
I f  i t  be a d iv is ib le  co n tra c t, th e n  the re  arises 
a question as to  th e  ob lig a tio ns  o f th e  vendors 
w ith  regard  to  each stage o f  the  perform ance, 
and  in  m y  op in io n  the  bu rden rests upon  the  
ven do r, i f  he elects, as he m ay , to  fu l f i l  h is 
co n tra c t b y  d iffe re n t steamers, to  p ro v id e  th a t  
th e  sh ipm en t on each steam er sha ll com p ly  
w ith  the  req u ire m en t th a t  the  average is n o t to  
exceed 60lb. Unless th a t  e ffect be g iven  to  i t ,  
I  am  unab le to  see how  the  co n tra c t cou ld 
s a tis fa c to r ily  w o rk  in  p rac tice . I t  is to  be 
no ticed  th a t  th e  la s t clause o f the  co n tra c t is 
“  no tice  o f  c la im s, i f  an y , to  be handed to  us in  
w r i t in g  w ith in  21 days a fte r  f in a l discharge 
o f vessel c a rry in g  the  goods,”  and i t  is v e ry  
d if f ic u lt  to  see how  th a t  clause cou ld  a p p ly  
a t a ll i f  the  co n te n tio n  o f  the  ven do r is co rrect. 
F u r th e r, i f  one takes an o the r il lu s tra t io n , 
nam e ly , th e  case where goods are de live red in  
five  in s ta lm e n ts , i t  w o u ld  be o f in te re s t to  
re flec t upon  the  po s itio n  o f the  bu ye r i f  the  
con ten tio n  o f the  vendo r is correct . Suppose the  
f irs t  in s ta lm e n t was 651b., the  second, th ir d  
and fo u rth  ins ta lm en ts  a lik e  w e igh t, w h a t is 
the  bu ye r to  do ? Is  he m ere ly  to  hope th a t  
the  average m ay  conce ivab ly  be made up b y  
th e  f i f th  in s ta lm e n t to  be de live red b y  the  
vendo r ? Q u ite  a p a rt fro m  such an il lu s tra t io n  
as th a t,  i t  seems to  me th a t  one m us t lo o k  a t 
th e  p ra c tic a l w o rk in g  o f th is  m a tte r. The 
b u ye r w o u ld  resell ; he w o u ld  m ake a sale to  
a rr iv e . A n d  i t  seems to  me th a t  i f ,  as is q u ite  
com m on, those resales are to  be made the 
b u ye r w o u ld  requ ire  w ith  respect to  each 
sh ipm e n t the  fu lf ilm e n t o f the  o b lig a tio n  th a t  
th e  average is n o t to  exceed 601b. B o th  upon 
th e  w o rd in g  o f th e  co n tra c t and upon the 
p ra c tic a l considerations app licab le  to  i t ,  i l lu s 
t ra te d  b y  w h a t I  have ju s t  said, I  am  o f op in ion  
th a t  th e  buyers were r ig h t  in  th is  case in  
re je c tin g  the  goods.

I  do n o t th in k  I  need re fe r to  the  po in ts  
w h ich  were discussed in  the  v e ry  in te res tin g  
and able a rg um e n t o f  M r. M orle  as to  the  
p o s itio n  o f th e  buyers i f  th e y  were n o t e n tit le d  
to  re je c t a n y  one cargo on the  g round  th a t  the  
average was n o t in  accordance w ith  the

c o n tra c t b u t were bound, as he suggests, to  
keep ove r the  r ig h t  o f re jec tio n  u n t i l  th e  las t 
o f the  in s ta lm e n ts  had  been de live red . The 
im p ra c t ic a b il ity  o f  th a t  is obvious when, as 
po in te d  o u t b y  M r. H a yd o n , i t  is seen th a t  the  
period  fo r  sh ipm ent b y  the  vendo r m ay  range 
fro m  Decem ber 1920, u n t i l  the  end o f June  
1921. V arious decisions have been quoted 
before me upon  th is  p o in t. I  sha ll n o t discuss 
the m  in  d e ta il, b u t  I  w i l l  m en tion  them  fo r  the  
reason w h ich  I  s ta ted  in  the  course o f the  
a rgum en t. There is f irs t  o f  a l l the  E ng lish  
case o f Jackson v . Rotax M o to r and Cycle 
Com pany  (103 L .  T . R ep. 411 ; (1910) 2 K .  B . 
937). Then  th e  S co ttish  case o f  A itk e n  v . 
B oullen  (10 F raser, 490 ; (1908) S. C. 490), and 
also M o ilin g  and Co. v .  Dean and Son L im ite d  
(18 T im es L .  R ep. 217). I  m en tio n  those cases 
because I  th in k  i t  is desirable th a t  i t  should be 
kno w n  th a t  th e y  have been re fe rred  to  in  the  
a rgum en t before m e, and I  also fo r  th a t  purpose 
o n ly  m en tio n  P ohnghi Brothers  v . D rie d  M i lk  
Com pany  (10 Com. Cas. a t  p . 42) ; and 
B id de ll Brothers v . E . Clemens H ors t Company 
(103 L .  T . R ep. 661 ; (1911) 1 K .  B . 221) has 
also been m en tioned  fo r  cons idera tion  b y  the  
c o u rt. F o r the  reasons g iven , the re fo re , I  am 
o f  o p in ion  th a t  upon  the  m a in  p o in t the  buyers 
are r ig h t.

B u t  the re  is a th ir d  p o in t and  a m ost in 
genious p o in t ra ised b y  th e  sellers here. The 
sellers say : “  A ssum ing  we are w ro ng  on the  
m a in  p o in t, y e t the re  is th is  fu r th e r  question 
th a t  we desire the  c o u rt to  decide ; and i t  arises 
upon  th is  fa c t, th a t  a lth o u g h  the  average w e igh t 
o f the  W hakatane cargo was ove r 621b. per 
carcase, y e t in  fa c t th a t  cargo was represented 
b y  five  b ills  o f la d in g , and  th e  five  b ills  o f  la d in g  
represented lo ts  o f  goods o f v a ry in g  average 
w e igh ts ; the  h ighest w e ig h t was 671b. per 
carcase, b u t th e  average w e ig h t o f  th e  lo ts  o f 
m ea t inc lud ed  in  tw o  o f th e  b ills  o f la d in g  was 
47 lb . and  531b. respec tive ly  : and, the re fo re ,”  
say th e  sellers, “  we ou gh t to  ge t damages be
cause you  refused the  tender o f the  various 
b ills  o f  la d in g , tw o  o f w h ich  inc lude  m ea t o f an 
average w e ig h t w h ich  accorded w ith  th e  con
tra c t . ”  T h a t is, as I  have said, a m ost 
ingenious p o in t, b u t in  m y  hum ble  op in ion  i t  is 
an unsound one ; the  steam er’ s con tra c ts  in  
substance were o n e ; va rious  b ills  o f  la d in g  were 
g iven  fo r  convenience’ sake, b u t  the  shipm ents 
were one sh ipm en t b y  th is  steam er, the  W haka
tane. I t  was no tifie d  b y  th e  sellers’ le tte r  as 
one sh ipm en t b y  th a t  bo a t ; one ten de r o f the 
docum ents was m ade. There was no d iv is io n  
ind ica ted  b y  the  vendors a t a ll.  The tender was 
an in d iv is ib le  tender o f a g iven  num ber o f 
docum ents fo r  w h ich  the  price  o f 25001. 18s. 7d. 
was dem anded. In  m y  op in ion , the re  was no 
business o r legal e lem ent o f  d iv is ib i l i ty  in  th a t 
p ro ffe r o f docum ents, and fo r  th a t  reason I  am 
o f  o p in ion  th a t  th e  vendors m us t also fa i l  upon 
th is  subo rd ina te  p o in t. So fa r  as a u th o r ity  
goes, I  w i l l  o n ly  say th a t  Reuter v . Sala, 
repo rted  in  4 C. P. D iv . 239, so fa r  as i t  is re levan t 
to  the  m a tte r  before me, is in  fa v o u r  o f the  
buyers ra th e r th a n  in  fa v o u r o f th e  sellers. On
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th is  m a tte r also I  m ay  add, fo r  the  purpose o f 
w h ich  counsel are aware, th a t  the  c o u rt has had 
the  advantage o f a discussion upon  the  decision 
o f  th e  C ourt o f A ppea l in  B ra n d t v . Lawrence 
(1 Q. B . D iv .  344).

The resu lt is, the re fore , upon  these questions 
p u t  before m e, I  am  o f op in io n  th a t  the re  
m ust be ju d g m e n t fo r  the  defendants w ith

A ction  dismissed.

S olic ito rs  : Constant and C o nstan t; Thos. W m. 
H a ll  and Sons.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

F r id a y , M a rch  23, 1923.

(Before Hill, J . and Elder Brethren.)

The Portreath. (a)

Salvage— Services by the crew— Abandonm ent 
— Order by master to “  abandon sh ip  ” —  
Subsequent determ ination o f master to re tu rn  
to sh ip— C a ll fo r  volunteers— N o order to crew 
to re turn— Contract o f service— R ight o f crew 
to salvage rem uneration.

The crew o f a vessel are on ly  entitled to salvage 
rem uneration fo r  services rendered to the ir 
vessel when she has been f in a lly  abandoned 
w ithou t hope o f recovery, and the ir contract 
o f service is  thus dissolved. I t  is  not suffic ient 
that the master has at f ir s t  given an order to 
abandon the sh ip , and the crew have in  fa c t le ft 
her, to b ring  about a f in a l abandonment and  
disso lu tion o f the seamen’s contracts. I f ,  
upon m aturer judgm ent, the master considers 
that the vessel is  not s in k ing , and decides to 
re tu rn  to her, there has been no f in a l abandon
ment, and the fa c t that he calls fo r  volunteers, 
instead o f g iv in g  an order to the crew to re tu rn , 
has no bearing upon the question whether an 
end has been p u t to the crew’s contracts o f 
service.

The F lorence (1852, 16 J u r .  572) and  The 
W a rr io r  (1862, Lush . 476) followed.

Consolidated Salvage Actions.

The p la in t if fs  were (1) th e  owners, m aster, 
P ilots on s ta tio n  d u ty , and  crew  o f th e  steam 
p ilo t  c u tte r  I lo n a  ; (2) the  second o ffice r and 
seven m em bers o f the  crew o f the  steam ship 
Portreath. The defendants were th e  owners 
° f  the  Portreath, he r cargo and fre ig h t.

S h o rtly  before m id n ig h t on  the  25 th -2 6 th  O ct. 
1922, w hen th e  P ortreath, a vessel o f  3726 tons, 
m  the  course o f a voyage fro m  Buenos A ires 
to  A v o n m o u th  w ith  a cargo o f g ra in , was ly in g  
a * anchor in  the  B r is to l Channel a b o u t one 
o tile  fro m  the  Breaksea L ig h t  vessel, she was 
Tun in to  b y  the  A m erican  steam er Remus and 
ex tens ive ly  dam aged, a huge hole be ing made 
m  her s ta rboa rd  side fro m  ab ou t the b reak o f

( h  Reported b y  G e o f f r e y  H u t c h in s o n , Esa., B arris te r-
at-Law.
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the  forecastle head lead ing  a f t .  A  q u a n tity  
o f  he r cargo was washed o u t and th e  rem a in in g  
g ra in  absorbed w a te r. F ro m  a b o u t 5.30 a .m . 
a D u tc h  vessel stood b y , and a b o u t dayb reak  
the  I lo n a  a rr iv e d . The m aste r o f the  Portreath  
the n  no ticed  th a t  his vessel was ta k in g  a lis t,  
and he acco rd ing ly  gave orders to  lo w e r the  
boats and abandon her, say ing , as the  p la in t if fs  
alleged : “  A bandon he r ; she’s s in k in g  fa s t.”  
The Portreath  was th e n  m uch  dow n b y  the  
head, and the  m aster and crew  acco rd in g ly  
a fte r  ro w in g  rou nd  fo r  a t im e , w e n t on board  
the  Ilo n a . S h o rt ly  a fte rw a rds  th e  m aster, 
rea lis ing  th a t  h is apprehensions were un founded, 
de term ined to  re tu rn  to  the  Portreath, and called 
fo r  vo lun teers  to  re tu rn  to  he r w ith  h im . The 
second office r and fifte en  o u t o f tw e n ty -e ig h t 
m em bers o f her crew , in c lu d in g  the  seven 
p la in t if fs  in  a d d itio n  to  the  second officer, 
agreed to  re tu rn . T h e y  d id  so, and, w ith  the  
assistance o f the  I lo n a  and  the  D u tc h  vessel, 
the  P ortreath  was subsequently  beached in  
sa fe ty.

Stephens, K .C . and G. P . Langton  fo r  the  
p la in t if fs , the  owners, m aster, p ilo ts  on s ta tio n  
d u ty , and crew o f the  I lo n a .

Dum as  fo r  the  p la in t if fs , the  second officer 
and  seven m em bers o f th e  crew o f the  
P ortreath.— These p la in t if fs  are e n tit le d  to  
salvage rem u ne ra tion . The vessel was aban
doned b y  th e  o rder o f th e  m aster, and the  
seamen’s con trac ts  o f service were the re by  
d issolved : (The Florence, 1852, 16 J u r. 572). 
[Hill, J .— There m us t be abandonm en t sine 
spe revertendi.] H a d  the  con trac ts  o f service 
s t i l l  been ope ra tive  the  m aster cou ld have 
ordered his crew  to  re tu rn . H e  d id  n o t do so, 
b u t  ca lled  fo r  vo lun teers . There was no spes 
recuperandi. There was a c tu a lly  a consu l
ta t io n  am ongst the  sh ip ’ s officers before leav ing , 
and i t  was n o t u n t i l  la te r th a t  the  m aster 
decided to  re tu rn . [Reference was made to  
The W a rr io r  (1862, Lush . 476).] N o  m ag is tra te  
w o u ld  have conv ic ted  these seamen i f  th e y  had 
refused to  re tu rn . [Hill, J .— W ere th e y  n e t 
p a id  th e ir  wages on the  26 th  ?] Yes, and 
th e y  w orked  upon  th a t  day.

Bateson, K .C . and Noad, fo r  th e  defendants, 
re ferred to  The Neptune  (1824, 1 H agg . A d m . 
227). [T h ey  were stopped.]

Hill, J . (a fte r  s ta tin g  the  fac ts  and dea ling  
w ith  the  services o f the  p i lo t  c u tte r  Ilo n a , 
in  respect o f w h ich  he aw arded 1260k, con
t in u e d  :) The c la im  b y  the  e ig h t m em bers o f 
the  crew  o f the  Portreath  raises im p o r ta n t and 
q u ite  d is tin c t issues.

In  m y  op in ion  the re  is no fo u n d a tio n  fo r  th is  
c la im . The p la in t if fs  are m em bers o f the  crew, 
and M r. Dum as, w ho has argued the  case w ith  
h is usual a b il i ty ,  recognised th a t  th e y  can o n ly  
c la im  as salvors i f  the  circum stances were such 
as to  p u t  an end to  th e ir  co n tra c t o f  service. 
H e  contended th a t  th e  co n tra c t o f service was 
a t an end when the  m aster, apprehensive th a t  
the  sh ip  w o u ld  s ink , gave orders to  “  abandon 
sh ip .”  M r. D um as said th a t  h is con ten tio n  
was fu r th e r  borne o u t b y  the  fa c t th a t  ten  o r

The Portreath.
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fifte en  m inu tes  la te r, when the  m aster was 
m inded  to  re tu rn  to  the  sh ip , he d id  n o t o rder 
the  crew to  go back b u t ca lled fo r  vo lun teers.

In  m y  v ie w  i t  w o u ld  be m ost dangerous to  
regard seamen, ow ing  a d u ty  unde r a con tra c t, 
as e n tit le d  in  such circum stances to  con ve rt 
them selves in to  salvors, and I  have come to  the  
conclusion, dea ling  w ith  th e  case w ith o u t any 
reference to  the  a u th o ritie s , th a t  the re  is. no 
ju s tif ic a t io n  fo r  saying th a t  the re  was a n y th in g  
w h ich  de te rm ined  th e  p la in t if fs ’ co n tra c t o f 
service. B u t  I  have a b e tte r gu ide th a n  m y  
ow n v ie w  on the  m a tte r, because the  case seems 
to  me abso lu te ly  covered b y  the  a u th o ritie s  
c ited . In  th e  f irs t  place the re  is the  o ld  
general p r in c ip le  o f a seaman’s d u ty , fo r  w h ich  
I  was re fe rred  to  the  ju d g m e n t o f L o rd  S tow ell 
in  The Neptune  (1 H agg. A d m . 236) : “ W h a t 
is the  o b lig a tio n ,”  h is L o rd s h ip  said, “  w h ich  
a m a rin e r con tracts  w ith  th e  sh ip  in  w h ich  he 
engages to  serve ? I t  is n o t o n ly  to  nav iga te  
her in  favo u rab le  w eather, b u t likew ise in  
adverse w eathe r in du c ing  sh ipw reck, to  exe rt 
h im se lf . . .  to  save as m uch o f  the  sh ip  and 
cargo as he can. I t  is p a r t  o f h is bounden d u ty , 
in  h is cha rac te r o f a seaman o f  th a t  sh ip . I t  is 
c e rta in ly  a labo rious, and p ro b a b ly  a dangerous 
p o r tio n  o f h is service, b u t c e rta in ly  n o t less a 
service, and a m erito rio u s  service on those 
accounts. In  p e rfo rm in g  th a t  d u ty  he assumes 
no new cha racte r. H e  o n ly  discharges a 
p o r tio n  o f th a t  covenanted alleg iance to  th a t  
vessel w h ich  he con tem pla ted , and pledged 
h im s e lf to  g ive  in  the  v e ry  fo rm a tio n  o f th a t  
c o n tra c t w h ich  gave h im  his t i t le  to  th e  s t ip u 
la te d  wages. I  ask, is he to  have no recom 
pense fo r  th is  c o n tin u a tio n  o f h is service in  its  
m ost fo rm id a b le  shape, w h ich  th a t  service to  
th a t  sh ip  can assume ? N o bo dy , I  th in k ,  
ven tures to  say th a t.  B u t ,  say th e y , he should 
have i t  b y  w a y  o f salvage, o r  on quantum  
m eru it. There are, I  th in k ,  decisive ob jections 
to  b o th  these view s o f the  m a tte r. The 
do c trine  o f th is  c o u rt is ju s t ly  s ta ted  b y  M r. 
H o lt— th a t  the  crew o f a sh ip  canno t be 
considered as salvors. W h a t is a sa lvo r ? A  
person w ho, w ith o u t an y  p a r tic u la r  re la tio n  to  
a ship in  distress, p ro ffe rs use fu l service, and 
gives i t  as a v o lu n te e r ad ven tu re r, w ith o u t 
an y  p re -ex is tin g  covenant th a t  connected h im  
w ith  the  d u ty  o f em p lo y ing  h im s e lf fo r  the  
p rese rva tion  o f the  sh ip  ; n o t so the  crew, 
whose s tip u la te d  d u ty  i t  is (to  be com pensated 
b y  p a ym en t o f  wages) to  p ro te c t th a t  ship 
th ro u g h  a ll pe rils , and whose en tire  possible 
service fo r  th is  purpose is pledged to  th a t  
e x te n t. A c c o rd in g ly  we see in  the  num erous 
salvage cases th a t  come in to  th is  c o u rt the 
crew never c la im  as jo in t  salvors, a lth ou gh  th e y  
have c o n trib u te d  as m uch as, and perhaps m ore 
th a n , the  v o lu n te e r salvors them selves. I  
w i l l  n o t say th a t  in  the  in f in ite  range o f possible 
events th a t  m a y  happen in  the  in te rcourse o f 
m en, circum stances m ig h t n o t p resent th e m 
selves th a t  m ig h t induce the  c o u rt to  open 
its e lf  to  th e ir  c la im  o f a persona stand i in ju d ic io .  
B u t  th e y  m u s t be v e ry  e x tra o rd in a ry  c irc u m 
stances indeed, fo r  the  general ru le  is v e ry  s trong
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and in fle x ib le , and th e y  are n o t p e rm itte d  
to  assume th a t  cha rac te r.”

Then I  come to  the  cons idera tion  o f th e  
a p p lica tio n  o f th a t  p r in c ip le  b y  D r . L u sh ing to n  
in  tw o  cases. In  The Florence (16 J u r .  572, 
573) he said th a t  the  question  is “  w he the r 
when a m erchan t sh ip  is abandoned a t sea 
sine spe revertendi nu t recuperandi, in  con
sequence o f damage received and the  state 
o f  the  elem ents, such abandonm ent ta k in g  
place bond fide  and b y  o rder o f the  m aster, fo r  
the  purpose o f saving life , the  c o n tra c t entered 
in to  b y  the  m ariners is b y  such circum stances 
e n tire ly  p u t  an end to , o r  w h e the r i t  is m ere ly  
in te rru p te d , and capable, b y  the  occurrence o f 
an y  and w h a t circum stances, o f be ing again 
called in to  fo re tj.”  H e  then  considers the  
various c ircum stances under w h ich  th e  c o n tra c t 
can be de te rm ined , and says th a t  in  the  f irs t 
place the  abandonm ent m u s t take  place a t sea 
and n o t upon the  coast. I  am  satisfied th a t  in  
th is  case w h a t occurred was “  a t  sea ”  w ith in  
the  m eaning o f  D r . L u s h in g to n ’s ju d g m e n t. 
T hen th e  learned judge  says : “  Secondly, the  
abandonm en t m ust be sine spe revertendi ; fo r  
no one w o u ld  contend th a t  a te m p o ra ry  aban
donm ent, such as fre q u e n tly  occurs in  co l
lis ions, fro m  im m ed ia te  fear, before the  state 
o f  the  sh ip  is know n , w o u ld  vacate the  con tra c t. 
T h ird ly ,  the  abandonm en t m us t be bond fide  
fo r  the  purpose o f saving life . F o u r th ly ,  i t  
m us t be b y  o rder o f the  m aster, in  consequence 
o f danger b y  reason o f damage to  th e  ship and 
th e  sta te o f the  e lem ents.”

D r . L u s h in g to n  contem plates precise ly th is  
case. I t  was n o t, i t  is tru e , an abandonm ent, 
a leav ing  o f the  sh ip  in  th e  m om ent im m e d ia te ly  
a fte r  the  co llis ion , b u t i t  was in  consequence 
o f  the  co llis ion , a t a t im e  when the  m aster 
supposed th a t  the  ship was exposed to  r is k  o f 
s in k in g  ; and in  o rder to  save h im se lf and his 
crew  he gave the  o rder to  take, to  th e  boats. 
In  The W a rr io r  (Lu sh . 476, 482), in  discussing 
the  w ays in  w h ich  a seaman's c o n tra c t o f 
service m ay  be dissolved, and le a v in g  aside 
the  question  w hen i t  is d issolved b y  w a rlike  
cap tu re , the  learned judge  says : “  I t  m ay  be 
d issolved b y  fin a l abandonm ent o f  the  ship 
o r b y  the  a c t o f  th e  m aster g iv in g  the  seaman 
a d ischarge.”  “  W ith  respect to  th e  abandon
m e n t,”  th e  learned judge  continues, “  I  should 
be so rry  to  go the  le n g th  o f  saying, lo o k in g  a t 
the  fac ts , th a t  the re  was such an abandonm ent 
o f  the  sh ip  as w o u ld  have ju s tif ie d  the  seamen in  
saying th a t  th e ir  co n tra c t was a t an end, and 
th a t  th e y  were n o t bound to  render fu r th e r  
assistance. I f  the  case rested e n tire ly  upon the 
ship h a v in g  been f in a lly  abandoned, I  should 
be in c lin ed  to  come to  the  conclusion th a t  the 
abandonm en t has n o t been p roved . W here 
the  circum stances are d o u b tfu l,  the  c o u rt w il l 
be slow  to  in fe r  th a t  p ro p e rty  o f g rea t va lue has 
been abandoned, unless i t  is p ro ved  th a t  there 
was no reasonable hope o f  recovery . A bandon
m en t is abandonm ent sine spe recuperand i."

In  m y  v ie w , w hen one finds a m aster g iv in g  
orders to  h is crew  to  abandon sh ip  and g° 
on board  an o the r vessel because he th in k s

The Pobtkeath.
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his sh ip  is s in k ing , and the n , w ith in  a sho rt 
tim e , on m a tu re r ju d g m e n t, he a rrives a t  the  
conclusion th a t  the  sh ip  is n o t s in k ing , the re  is 
no fo u n d a tio n  fo r  saying th a t  the re  was any 
fina l abandonm ent o f th e  sh ip . There was-no 
d isso lu tion , no de te rm in a tio n  o f the  c o n tra c t 
o f service. The fa c t th a t  th e  m aster ca lled fo r  
vo lun teers instead o f o rde ring  th e  crew to  go 
hack appears- to  me to  have no bearing on the  
question. The c la im  o f  these p la in t if fs  w i l l  be 
dismissed w ith  costs.

S o lic ito rs  fo r  the  p la in t if fs , W m . A . C rum p  
and Son, agents fo r  G ilbert Robertson and Co., 
C ard iff.

S o lic ito rs  fo r  the  defendants, D ow ning, 
M idd le ton, and Lew is, agents fo r  Dozening and 
Handcock, C a rd iff.

P R I Z E  C O U R T .

Feb. 1 and  26, 1923.
(Before S ir Henry Duke, P .)

The Wi i.hei.mina (a).
Prize Court— L im ita t io n  o f actions— Alleged  

illega l seizure o f traw ler— Confiscation o f the 
cargo— Detention— C la im  fo r  declaration o f  
ille g a lity  o f seizure and detention— C la im  
against Procurator-G eneral as representative o f  
captors— C la im  lodged more than s ix  months 
after the cause o f action arose— P u b lic  A u th o r i
ties Protection A c t 1893 (56 cfc 57 V ie t. c. 61). 

The P ub lic  A u tho ritie s  Protection A c t 1893, by 
which no action w i l l  lie  against any person fo r  
any act done in  pursuance o r execution or 
intended execution o f any p u b lic  du ty or 
au thority , has no app lica tion  to proceedings in  
the P rize  Court.

I n  an action against the Procurator-General 
alleging illega l seizure and detention o f a 
certain traw ler and her cargo, brought more 
than s ix  months after the cause o f action in  
respect thereof arose,

Meld, that the c la im  was not statute barred by 
reason o f the P ub lic  A u th o ritie s  Protection  
A ct 1893.

T h e  c la im an ts  were th e  owners and crew o f  the  
D u tc h  tra w le r  W ilh e lm in a  and her cargo, 
Which were seized b y  B r it is h  cruisers on the  
26th June  1916 a t a p o in t some tw e n ty -n in e  
m iles sou th  o f  th e  Ice la nd ic  fish ing  grounds, 
when th e  vessels were re tu rn in g  to  Y m u ide h , 
H o lla n d , on the  conclusion o f  a fish ing  voyage. 
The W ilh e lm ina  was ta ke n  to  Peterhead, where 
she was requ ired  to  discharge he r cargo o f  fish, 
f-he proceeds o f w h ich  were in  c o u rt, and 
subsequently to  Dundee, where she was 
released and p e rm itte d  to  re tu rn  to  H o lla n d .

On th e  10 th  Feb. 1922 the  w r i t  in  th e  present 
ac tion  was issued aga inst the  P rocu ra to r- 
General, representing th e  cap tors, c la im in g  a 
dec la ra tion  th a t  the  seizure and de ten tio n  o f 
the  W ilh e lm ina  was illeg a l and th a t  he r owners 
Were e n tit le d  to  damages in  respect thereof.

' a )  Reported b y  G e o f f r e y  H u t c h in s o n , Esa., B a rris te r-
a t-T .a w .
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and fo r  consequentia l re lie f. The P rocu ra to r- 
General b y  h is answer raised, am ongst o the r 
defences, th e  defence th a t  the  ac tio n  was 
ba rred  b y  sect. 1 o f the  P u b lic  A u th o r it ie s  
P ro te c tio n  A c t  1893.

B y  sect. 1 o f the  P u b lic  A u th o r it ie s  P ro te c tion  
A c t  1893, i t  is p ro v id ed  :

W h e re  a f te r  th e  com m ence m en t o f  th is  A c t  a n y  
a c t io n , p ro s e c u tio n  o r  o th e r  p ro ce e d in g  is  co m 
m enced in  th e  U n ite d  K in g d o m  a g a in s t a n y  person 
fo r  a n y  act. done in  pu rsu a n ce  o r  e x e c u tio n  o r 
in te n d e d  e x e c u tio n  o f  a n y  A c t  o f  P a r lia m e n t o r  o f  
a n y  p u b lic  d u ty  o r  a u th o r it y  o r  in  re spec t o f  a n y  
a lle g e d  n e g le c t o r  d e fa u lt  in  th e  e x e c u tio n  o f  a n y  
a c t, d u ty  o r  a u th o r it y ,  th e  fo llo w in g  p ro v is io n s  
s h a ll ha ve  e f f ec t :  (a ) T h e  a c t io n , p ro s e c u tio n  o r 
p ro ce e d in g  s h a ll n o t  lie  o r  be in s t i tu te d  un less i t  
is  com m enced  w ith in  s ix  m o n th s  n e x t a f te r  th e  a c t, 
n e g le c t o r  d e fa u lt  c o m p la in e d  o f  . . .

T he question  o f the  a p p lica tio n  o f the  s ta tu te  
-was tr ie d  as a p re lim in a ry  issue.

Bateson, K .C ., . /.  H . H a rr is ,  and  G. St. C. 
P ilche r fo r  th e  c la im an ts .— The P u b lic  A u th o r i
ties P ro te c tio n  A c t  does n o t a p p ly  fo r  the  
fo llo w in g  reasons :— (i.)  These proceedings are 
n o t an  “  ac tio n  o r o th e r proceeding ”  w ith in  the  
m eaning o f the  A c t. ( i i . )  The c la im  is against 
th e  cap to r. T he  P rocu ra to r-G enera l, rep re 
sen ting  the  ca p to r, is n o t a p u b lic  a u th o r ity ,  
( i i i . )  A ssum ing the  ac t o f the  c a p to r to  be 
w h o lly  ille g a l, i t  cou ld  n o t there fore  have been 
done in  the  execution  o r p u rp o rte d  execution 
o f  a p u b lic  d u ty . A n  “  ac tio n  ”  is defined b y  
sect. 100 o f  the  Jud ica tu re  A c t  as a c iv il 
proceeding. P rize  proceedings are n o t “  c iv i l  ”  
proceedings, and there fore  s ta tu tes  o f lim ita t io n  
do n o t a p p ly  to  th e m  :

Story 's P rin c ip les  and Practice o f P rize  
Courts (P ra t t ’s e d itio n , a t  p . 40) ;

The M en to r, 1799, 1 c. R o b . 179 ;
The T lu ldah, 1801, 3 c. R ob . 235.

The A c t  is s t r ic t ly  construed and has been 
he ld  n o t to  a p p ly  to  a nu m be r o f d iffe re n t 
classes o f  actions, e.g., a p re rog a tive  w r i t  o f 
m andam us  (see Rex v . P ort o f London A u th o rity , 
120 L .  T . R ep. 177 ; (1919) 1 K .  B . 176), 
a w r i t  o f  ce rtio ra ri (see Roberts v . M etropo litan  
Borough o f Battersea, 110 L .  T . R ep . 566), 
cla im s fo r  com pensation under th e  Lands 
Clauses A cts  (see D elany  v . M etrop o litan  Board  
o f W orks, 16 L .  T . R ep. 3 8 6 ; L .  R ep . 2 C. P . 
532 ; a ffirm ed  17 L .  T . R ep. 262 ; L .  R ep . 3
C. P . I l l ) ,  an action  in  rem  (see The B urns , 
10 A sp. M a r. L a w  Cas. 424 ; 96 L .  T . R ep. 684 ; 
(1907) P . 137 ; The Long fo rd , 6 A sp. M ar. 
L a w  Cas. 371 ; 60 L .  T .  R ep. 373 ; 14 P rob . 
D iv .  34 ; an  a rb itra t io n  (see Glasgow Corpora
tion  v . S m ith fic ld  A rgentine M ea t Company, 1912,
S. C. 364, 373). There was fo rm e rly  a l im ita t io n  
pe riod  o f  s ix  m on ths p ro v id ed  b y  sect. 51 o f 
the  N a v a l P rize  A c t 1864, b u t  th a t  section d id  
n o t a p p ly  to  proceedings lik e  th e  present 
proceedings. Sect. 51 is a d m itte d ly  repealed 
w ith  pa rts  o f o th e r A cts  b y  sect. 2 o f th e  P u b lic  
A u th o r it ie s  P ro te c tio n  A c t .  T he  c la im  is 
aga inst the cap to r, and the  P rocu ra tor-G enera l 
stands in  the  same po s ition  as th e  cap to r fo r  a ll 
purposes :

The Wilhelmina.
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Prize C t . ]  The Wilhelmina. [Prize C t .

The Oscar I I . ,  15 Asp. M a r. L a w  Cas. 14 ;
123 L .  T . R ep. 474 ; (1920) A . C. 748.

T he  de ten tio n  was w h o lly  illega l, and th e  act 
o f the  cap to r is n o t, the re fore, an ac t in  execu
t io n  o r in tended execution  o f a n y  p u b lic  d u ty .

S ir Douglas Hogg  (A .-G .), S ir Thomas In s k ip  
(S.-G .), and L ille y  fo r  the  P rocu ra to r-G enera l.—  
As to  the  f irs t  p o in t, “  ac tio n  ”  in  sect. 100 o f 
the  Jud ica tu re  A c t  means “  c iv i l  ”  as opposed 
to  c r im in a l proceedings. A n  “ a c t io n ”  means 
a n  ac tio n  fo r  damages : (see Bankes, L .J . ,  in  
I le x  v . P o rt o f London A u th o rity , sup.). The 
o th e r cases c ited  are d is tingu ishab le  on the  
g round  th a t  the re  was no ac tio n  aga inst “  an y  
person.”  I t  has been he ld  th a t  the  A c t  applies 
to  officers o f  the  C row n :

The Danube I I . ,  15 A sp. M ar. L a w  Cas.
187; 125 L .  T . R ep. 1 5 6 ; (1921) P .
183.

T h is  ac tio n  m u s t, the re fore , i f  i t  be against 
th e  cap to r, be aga inst an officer o f  the  Crown, 
w ho is a p ro tec ted  person ; fo r  o therw ise i t  is 
an  ac tio n  aga inst the  Crown, against w hom  no 
a c tio n  lies. The repeal o f sect. 51 o f the  
N a v a l P rize  A c t  1864 b y  sect. 2 o f the  
P u b lic  A u th o r it ie s  P ro te c tio n  A c t  ind ica tes 
an in te n tio n  in  the  Leg is la tu re  th a t  proceedings 
in  prize should be m ade sub ject to  the  A c t. 
[Reference was made to  The Zam ora, 13 Asp. 
M ar. L a w  Cas. 330 ; 114 L . T . R ep . 626 ; (1916) 
2 A . C. 77.]

Bateson, K .C . rep lied .

S ir Henry Duke, P .— On the  10 th  Feb. 
1921 the  p la in tiffs , the  owners and crew  o f the  
D u tc h  steam  tra w le r W ilhe lm ina , in s titu te d  b y  
a w r i t  in  prize , to  w h ich  H is  M a je s ty ’s P ro 
cura to r-G ene ra l was made de fendant, a cause 
in  w h ich  th e y  c la im ed decla ra tions th a t  a 
ce rta in  seizure and de ten tio n  o f the  W ilhe lm ina  
were illeg a l and th a t  th e y  are e n tit le d  to  
damages in  respect the reo f, and fo r  conse
q u e n tia l re lie f. The w r i t  was issued in  p u r
suance o f  the  P rize  C ourt Rules o f  1914, Orders 
I I .  and V . The P rocu ra to r-G enera l appeared, 
an d  th e  p la in tiff's  de live red  a p e t it io n  w hereby 
th e y  allege th a t  in  June  1916 the  W ilh e lm ina j 
be ing a n e u tra l vessel w ith  no con traband  on 
board , was take n  as prize  b y  one o f H is  
M a je s ty ’s ships on the  h igh  seas in  a voyage 
fro m  the  Ice land  fish ing  grounds to  Y m u id e n  in  
H o lla n d , was placed under a prize  crew and 
b ro u g h t in to  L e rw ic k , and fro m  thence suc
cessively ordered to  K irk w a ll ,  Peterhead, and 
Dundee, and de ta ined u n t i l  Sept. 1916 ; th a t  
he r perishable cargo o f fish had to  be je ttiso ne d  
a n d  th a t  th e  rem a inder, consis ting  o f salted 
fish  and live rs  in  barre ls was sold and th e  p ro 
ceeds p a id  in to  cou rt. The p e t it io n  concludes 
b y  p ra y in g  the  decla ra tions set o u t in  the  
w r i t ,  w ith  an a lte rn a tiv e  c la im  fo r  paym en t 
to  th e  p la in t if fs  o f the  proceeds o f the  alleged 
sale.

The P rocu ra to r-G enera l b y  h is answers 
ju s tifie s  th e  acts com pla ined o f  in  th e  p e tit io n  
on grounds w h ich  w o u ld  appear p r im d  fac ie  to  
w a rra n t a seizure and de ten tio n  in  prize, and a

sale unde r the  P rize  R ules, and pleads fu r th e r  
as to  th e  proceeds o f sale h is consent before 
w r i t  to  th e  release o f  such proceeds to  the  
p la in t if fs  “  sub ject to  th e  p rope r deductions 
shown in  the  accounts o f th e  A d m ira lty  M a r
shal.”  The P rocu ra to r-G enera l fu r th e r  pleads 
b y  par. 4 o f  his answer, as fo llow s : “  In
answer to  the  claim.s made b y  th e  p e tit io n  
here in  o th e r th a n  th e  cla im s to  th e  said p ro 
ceeds th e  defendants w i l l  re ly  upon  the  p ro 
vis ions o f  th e  s ta tu te  56 &  57 V ie t. c. 61, s. 1.”  
The s ta tu te  so pleaded is the  P u b lic  A u th o rit ie s  
P ro te c tio n  A c t  1893.

The question o f la w  raised b y  the  answer o f 
th e  P rocu ra to r-G enera l has been b ro u g h t to  
hearing and is now  to  be disposed of.

The lim ita t io n  o f ac tions con ta ined in  the  
P u b lic  A u th o r it ie s  P ro te c tio n  A c t  1893, and 
re lied  upon  b y  the  P rocu ra to r-G enera l, is ex
pressed so fa r  as is m a te ria l here, in  th e  words 
fo llo w in g  : “  W here a fte r  th e  com m encem ent 
o f th is  A c t  an y  ac tio n  prosecu tion  o r o th e r 
proceeding is com m enced in  th e  U n ite d  K in g 
dom  against an y  person fo r  any a c t done in 
pursuance o r execu tion  o r in te nd ed  execution 
o f  any A c t  o f P a rlia m e n t o r o f an y  pu b lic  
d u ty  o r a u th o r ity  o r in  respect o f any 
alleged neglect o r d e fa u lt in  the  execu tion  o f 
an y  such ac t, d u ty  o r a u th o r ity  . . . the
ac tio n  prosecu tion  o r proceeding sha ll n o t lie  
o r be in s titu te d  unless i t  is com m enced w ith in  
s ix  m on ths  n e x t a fte r  the  ac t, neglect o r d e fa id t 
com pla ined o f o r in  case o f a con tinuance o f 
in ju r y  o r damage w ith in  s ix  m on ths n e x t a fte r  
the  ceasing the reo f.”

N o  question  was raised a t th e  hearing  as to  
the  precise m ode in  w h ich  th e  c la im  o f the 
p la in t if fs  has been fram ed  in  th e ir  w r i t  and 
p e t it io n , the  ob je c t in  v ie w  on the  p a r t  o f the  
de fendan t be ing, as I  understand , to  de term ine 
w he the r the  cla im s in  prize  o f the  p la in t if fs  are 
barred b y  the  s ta tu te . The p r in c ip a l po in ts  
discussed were these : Is  th is  cause in  prize  an 
ac tio n  o r proceeding w ith in  the  m eaning o f the  
s ta tu te  ? Is  the  P rocu ra to r-G enera l w ith in  
the  p ro te c tio n  o f the  s ta tu te  ? The p la in tiffs  
a lleg ing th a t  the  acts com pla ined o f were 
w h o lly  illeg a l, does the  s ta tu te  in  an y  event 
a p p ly  ?

B y  reason o f the  p a ym e n t in to  c o u rt o f the  
proceeds o f th e  sales in  question the  ju r is d ic tio n  
in  prize  has un do ub te d ly  a ttached . As is 
po in te d  o u t in  the  ju d g m e n t o f th e  P r iv y  
C ouncil in  The Zam ora  (13 Asp. M ar. L a w  Cas. 
330 ; 114 L .  T . R ep. 626 ; (1916) 2 A . C. 77, a t 
p. 108). “  The ju r is d ic tio n  o f the  P rize  C ourt
a ttaches as soon as the re  is a seizure in  p rize. I f  
cap tors in  p rize  do n o t p ro m p tly  b rin g  in  p ro 
p e r ty  seized fo r  a d ju d ic a tio n  the  c o u rt w i l l  a t the 
instance o f  a p a r ty  aggrieved com pel the m  to  
do so, and fro m  th e  m om e n t o f seizure the  
r ig h ts  o f  a l l pa rties  are governed b y  in te r 
n a tio n a l la w .”  U n de r th e  c ircum stances o f the 
case i f  an y  question  had arisen as to  the  fo rm  
o f  the  p la in t if fs ’ c la im  I  should no d o u b t have 
so de a lt w ith  i t  as to  secure th a t  th e  broad 
question  ra ised b y  th e  plea o f th e  s ta tu te  cou ld 
be de term ined.
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I n  th e  course o f  th e  a rgum en t num erous 
decisions o f E ng lish  cou rts  o f m u n ic ip a l ju r is 
d ic tio n  as to  th e  c o n s tru c tio n  and scope o f the  
s ta tu te  in  question  were c ite d  on b o th  sides. 
The A tto rn e y -G e n e ra l re lied  in  p a r tic u la r  upon 
the  ju d g m e n t in  The Danube I I .  (15 A sp. M ar. 
L a w  Cas. 187; 125 L .  T . R ep. 156 ; (1921) P . 183), 
fo r  th e  p ro p o s itio n  th a t  a com m issioned nava l 
o fficer in  th e  service o f th e  Crown ac tin g  in  the  
course o f h is d u ty  is a person ac tin g  in  the  
execution  o f a p u b lic  d u ty  o r a u th o r ity  and 
e n tit le d  to  th e  p ro te c tio n  o f the  s ta tu te .

U p on  th e  question  o f  con s tru c tion  reference 
was m ade also to  th e  d e fin itio n  o f “  ac tio n  ”  
in  th e  J u d ic a tu re  A c t  1873, s. 100, and in  
answer to  an obse rva tion  th a t  s ta tu tes  o f 
l im ita t io n  have n o t here to fore  been deemed to  
a p p ly  to  c la im s in  prize  th e  A tto rne y -G e ne ra l 
argued th a t  th e  P u b lic  A u th o r it ie s  P ro te c tio n  
A c t 1893 fa lls  ou ts ide  o f  any p re sum p tion  
founded on th e  o ld  p rac tice  in  p rize  b y  reason 
th a t  i t  deals expressly w ith  a lim ita t io n  o f 
actions w h ich  was enacted w ith  regard to  ce rta in  
m a tte rs  in  th is  ju r is d ic tio n  b y  the  N a v a l P rize 
A c t  1864.

A  p o in t was raised unde r th e  P rize  Rules 
1914, as to  th e  e x te n t o f the  l ia b i l i t y  o f the  
P rocu ra to r-G enera l in  a cause where he becomes 
a p a r ty  in  s u b s titu t io n  fo r  a comm issioned 
cap to r. O n be ha lf o f  th e  c la im a n t M r. Bateson 
asserted a r ig h t  o f th e  p la in t if fs  to  in s is t, i f  and 
when th is  case comes to  be heard, upon  a lte r
na tive  a llegations th a t  the  seizure, de ten tio n , 
and sale in  question  were m ade in  th e  exercise 
° f  be llige ren t r ig h ts , and th a t  th e y  were acts 
w ilfu l ly  done in  excess o f  be llige ren t r ig h ts . 
U pon th is  question  th e  ju d g m e n t o f  th e  P r iv y  
Council in  th e  case o f The Oscar I I .  (15 Asp. 
M ar. Uaw Cas. 14 ; 123 L .  T . R ep. 474 ; (1920) A . 
C. 740, 753) ; and in  p a r tic u la r  the  observations 
niade by L o rd  Sum ner w ith  regard  to  th e  lim its  
o f the  l ia b i l i t y  o f th e  P rocu ra to r-G enera l, were 
b ro u g h t to  m y  a tte n tio n . F o r th e  purposes o f 
the  present in te r lo c u to ry  in q u iry  o n ly  I  have 
assumed m ere ly  th a t  th e  P rocu ra to r-G enera l is 
before th e  c o u rt as th e  p rope r rep resen ta tive  or 
the  com m issioned cap to r. I  pu rpose ly  po s t
pone th e  question  o f  possible l ia b i l i t y  o f the  
P rocu ra to r-G enera l in  case a w ilfu l excess 
should be p roved  against th e  cap to r, and o f th e  
h m its  w ith in  w h ich , i f  a t  a ll, th a t  l ia b i l i t y  m ay 
be enforceable.

The lim ita t io n  o f actions in  th e  N a v a l P rize  
A c t 1864 p ro tec ts  a person ac tin g  un de r the  
a u th o r ity  o r in  th e  execution  o r in tended  
execution o r in  pursuance o f th e  A c t  fro m  
l ia b i l i t y  to  an y  ac tio n  o r proceeding fo r  any 
alleged ir re g u la r ity  o r trespass o r o th e r ac t o r 
th in g  done o r o m itte d  b y  h im  under th e  A c t, 
unless the  ac tio n  is com m enced o r the  p ro 
ceedings b ro u g h t w ith in  s ix  m on ths. A m ong 
the prov is ions o f  the  A c t  w h ich  are m a te ria l fo r  
consideration in  th is  case are sect. 16, w h ich  
Provides th a t  every sh ip  take n  in  p rize  and 
b ro ug h t in to  p o r t  w ith in  th e  ju r is d ic t io n  o f the  
P rize C ourt sha ll fo r th w ith  be de live red to  the  
M arshal ; sect. 17, w h ich , read tog e the r w ith  
sect. 31, imposes upon  a c a p to r o f a ship o r
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goods th e  d u ty  w ith  a ll p ra c tic a l speed to  b r in g  
th e  sh ip ’s papers in to  th e  R e g is try  and to  m ake 
th e  p rope r a ff id a v it  ; sect. 18, w h ic h  p rov ides 
th a t  as soon as th e  a f f id a v it  as to  sh ip ’ s papers 
is f ile d , c ita tio n s  sha ll issue to  show cause w h y  
sh ip  (o r goods) shou ld  n o t be condem ned ; 
sect. 23, w h ich  p rov ides fo r  the  adm ission o f 
c la im s o f  in te re s t in  sh ip  o r goods a t an y  t im e  
before th e  decree in  th e  cause ; sect. 26 -29 , 
w h ich  deal w i th  th e  sale and cus tody  o f  
proceeds o f  sale o f ships and goods in  prize : 
and sect. 32, w h ich  gives s ta tu to ry  effect to  the  
o ld  p rac tice  w hereby a c la im a n t is e n tit le d  to  
have a m o n it io n  to  proceed to  a d ju d ic a tio n  in  
case a c a p to r sha ll fa i l  to  in s t itu te  o r prosecute 
w ith  e ffect proceedings fo r  a d ju d ic a tio n . Sect. 
55 o f  th e  A c t  o f  1864 is also m a te ria l. I t  
p rov ides th a t  n o th in g  in  th e  A c t  sha ll “  ta ke  
aw ay ab ridge o r co n tro l fu r th e r  o r o therw ise 
th a n  is expressly p ro v id e d  b y  th is  A c t  th e  
ju r is d ic t io n  o r a u th o r ity  o f a P rize  C o u rt to  
ta ke  cognisance o f  and  ju d ic ia l ly  proceed upon 
an y  cap tu re  seizure p rize  o r re fusa l o f an y  sh ip  
o r goods and to  hear o r de te rm ine  th e  same 
accord ing to  th e  course o f A d m ira lty  and the  
la w  o f na tions  . . .  o r  an y  o th e r ju r is 
d ic tio n  o r a u th o r ity  o f  o r  exerciseable b y  a 
P rize  C o u rt.”  I  pause here to  say th a t  no 
a c tio n  has been take n  in  th is  c o u rt— o r as i t  
appeared elsewhere— to  raise d ire c t ly  the  
question  w h e the r th e  enactm ents in  sect. 17 
to  22 o f  th e  N a v a l P rize  A c t 1864 have been 
obeyed b y  th e  cap tors o f th e  W .ilhe lm ina, and 
th a t  th e  lim ita t io n  enacted in  sect. 51 o f the  
A c t  is now  no d o u b t an effectua l b a r to  any 
e ffec tive  proceeding in  th a t  beha lf. Considera
tio n s  arise w ith  respect to  th is  m a tte r  w h ich  
are re le va n t to  the  question  I  have to  de term ine.

T h a t a n y  s ta tu te  o f lim ita t io n s  extended to  
a n y  proceeding in  P rize  before th e  N a v a l P rize 
A c t  o f 1864 was n o t contended. I  th in k  i t  
cou ld  n o t be. L o rd  S tow e ll’ s ju dg m en ts  in  
cases lik e  The M en to r (1 C. R o b . 179), The 
H u lda h  (3 C, R ob . 285), and The Susannah  
(6 C. R ob. 48), m ake i t  c lear, on  th e  one 
hand , th a t  the  r ig h t  to  prosecute a c la im  in  
prize  m ig h t be lo s t long  before s ix  years had 
elapsed a fte r  its  accrual, and on th e  o th e r hand  
th a t  i t  m ig h t be b ro u g h t to  hearing  long  a f te r  
s ix  years had exp ired . M y  reference to  s ix  
years re lates, o f ' course, to  the  p r in c ip a l 
lim ita t io n  in  th e  s ta tu te  o f 16 Jac. 1, c. 21. 
The M en to r was a case where six teen years had 
elapsed between th e  alleged accrua l o f  th e  r ig h t  
to  c la im  in  p rize  and th e  da te  w hen a m o n itio n  
to  proceed to  a d ju d ic a tio n  was b ro u g h t before 
th e  c o u rt. L o rd  S tow e ll de a lt w ith  the  m a tte r  
in  h is ju d g m e n t, a t p. 180, in  these words : 
“  I t  is n o t w ith in  m y  reco llec tion  th a t  a case o f  
such a n t iq u ity  has ever been suffered to  
o rig in a te  in  th is  c o u rt. I  do n o t say th a t  th e  
S ta tu te  o f L im ita t io n s  extends to  p rize  cases ; 
i t  c e rta in ly  does n o t.”

The o ld  ru le  as to  th e  lim ita t io n  o f cla im s in  
prize is sum m ed up in  P r a t t ’ s S to ry  on P rize , 
p. 40, and placed upon  th e  grounds o f n a tu ra l 
ju s tice  on w h ich  i t  was no d o u b t a lw ays he ld  to  
depend.

The Wilhelmina.
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A  ce rta in  sense o f surprise is in e v ita b le  when, 
a t th is  pe riod  in  the  a d m in is tra tio n  o f p rize 
law , a fte r  m ore th a n  e igh t years o f  th e  ve ry  
ac tive  exercise o f  the  ju r is d ic tio n  in  a t im e  
when b o th  the  N a v a l P rize  A c t  o f  1864 and the  
P u b lic  A u th o r it ie s  P ro te c tio n  A c t  1893 are 
fa m ilia r  s ta tu tes, the  c o u rt is in v ite d  to  declare 
th a t  b y  v ir tu e  o f  p rov is ions in  o u r m u n ic ip a l 
la w  a n y  proceeding in  prize  b y  a n e u tra l 
aga inst a com m issioned c a p to r in  respect o f 
a seizure, de te n tio n  o r sale o f th e  sh ip  o r goods 
o f such a n e u tra l m us t be taken  w ith in  s ix  
m on ths  o f  th e  accrua l o f th e  r ig h t  o f  c la im . 
T h is  fa c t was am ong th e  reasons w h y  I  to o k  
tim e  to  consider m y  ju d g m e n t.

A lth o u g h  th e  m a tte r  in  question  depends 
upon  th e  con s tru c tion  o f an A c t o f the  Im p e ria l 
P a rliam e n t, i t  seems to  me to  be o f  l i t t le  use 
to  exam ine decisions o f  th e  cou rts  o f m u n ic ip a l 
ju r is d ic t io n  in  o rder to  ascerta in , fo r  exam ple, 
w he the r a c la im  in  prize  is analogous to  an 
ac tio n  in  rem  lik e  th a t  in  th e  case o f The B u rn s  
(10 Asp. M ar. L a w  Cas. 424 ; 96 L .  T . R ep. 684 ; 
(1907) P . 137) ; o r  to  a c la im  fo r  compensa
t io n  under a s ta tu te , lik e  th a t  in  th e  case o f 
D elany  v . M etrop o litan  Board  o f W orks  (17 L .  T . 
R ep. 262 ; L .  R ep. 3 C. lb  111) ; o r . to  a c la im  
in  respect o f  a w ro n g fu l seizure unde r a San i
ta ry  A c t, lik e  th a t  o f  th e  Glasgow Corpora tion  v . 
S m ith fie ld  M ea t Com pany  (1912, Sess. Cas. 3 6 4 ): 
o r  to  an a c tio n  to  re s tra in  a p u b lic  a u th o r ity  
by  in ju n c tio n , lik e  Fie lden  v . Morle.y Corporation  
(82 L .  T . R ep. 29 ; (1900) A . C. 133).

A  c la im  in  p rize  is n o t a c la im  under 
m u n ic ip a l la w  and canno t be in s titu te d  o r 
de te rm ined  before an y  m u n ic ip a l t r ib u n a l.  In  
Le Caux v . Eden  (2 D oug. 594, 600) th e  C ourt 
o f K in g ’ s B ench decided in  1789 in  accordance 
w ith  a v ie w  o fte n  p re v io us ly  declared b y  L o rd  
M ansfie ld , th a t  an ac tio n  w il l  n o t lie  fo r  false 
im p riso n m e n t where th e  im p riso n m e n t was 
m ere ly  in  consequence o f ta k in g  a ship as prize, 
a lth o u g h  th e  sh ip  has been acq u itte d . B u lle r, J . 
exp la ined  th e  decision in  a fam ous ju d g m e n t. 
L o rd  M ansfie ld , as th e  learned re p o rte r says,
“  d id  n o t go in to  th e  a rg um e n t a t large, b u t 
adhered to  th e  o p in ion  he had so repea ted ly  
and p e re m p to rily  g iven  a t n is i p r iu s  and 
p ro b a b ly  th o u g h t i t  m ore decent to  leave the  
discussion o f i t  to  the o th e r judges.”  I t  was 
he ld  b y  th e  C ourt o f Queen’s Bench in  1782 in 
th e  case o f S m art v . W o lff (1789, 3 T . R . 323, 
341) th a t  “  W here the re  is a question o f prize  
a C ourt o f  Com m on L a w  canno t even take 
cognisance o f  a c la im  fo r  fre ig h t.”  The g round 
o f  th is  ju d g m e n t was th a t  even the  dem and o f 
fre ig h t “  in vo lves  in  i t  th e  question o f prize, 
and  w h e the r o r n o t the  goods arc con traband , 
and  m a n y  o th e r questions . . . a ll w h ich
m us t be subjected to  the  d ire c tio n  o f some 
fo ru m  governed b y  the  same la w  in  a ll 
coun tries .”

In  an y  o th e r c o u rt th a n  a C ourt o f  P rize , 
a com m issioned cap to r w ou ld  seem to  have no 
need o f the  p ro te c tio n  o f S ta tu tes o f L im ita t io n  
against c iv i l  proceedings fo r  an y  a c t done by  
h im  in  good fa ith  under his com m ission, unless 
a th in g  done o r o m itte d  c o n tra ry  to  the  I
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s ta tu to ry  d irec tions  in  th e  N a v a l P rize  A c t  
1864 cou ld  be m ade the  sub ject o f  proceedings 
under m u n ic ip a l law . As to  th a t  I  need n o t 
pronounce an y  op in ion . The suppositious case 
o f  a w i lfu l abuse o f arm ed pow er b y  a com 
m issioned c a p to r need n o t be separa te ly 
considered, fo r  the re  c e rta in ly  is ju r is d ic tio n  in  
prize  to  deal w ith  such a case, and, so fa r  as 
I  know , no a u th o r ity  to  deal w ith  i t  elsewhere. 
I  assume fo r the  purposes o f to -d a y  th a t  an 
ac tio n  o r proceeding in  respect o f such an abuse 
o f  pow er w o u ld  be no less and  no m ore w ith in  
th e  prov is ions o f  th e  P u b lic  A u th o r it ie s  
P ro te c tio n  A c t  1893 th a n  a n y  o th e r ac tio n  o r 
proceeding in  prize  b y  a n e u tra l c la im a n t.

The f irs t  question  to  be considered here is 
w hethe r, a p a rt fro m  its  reference to  th e  N a v a l 
P rize  A c t 1864, the  P u b lic  A u th o r it ie s  P ro 
te c tio n  A c t  1893 cou ld be he ld  to  extend to  
proceedings in  prize . T h is  canno t be de te r
m ined , in  m y  v ie w  o f  the  m a tte r, upon a mere 
consideration o f words, as, fo r  exam ple, b y  
cons truc tion  o f  th e  words “  ac tio n  o r o th e r 
proceeding ”  in  the A c t o f 1893 in  the  l ig h t  o f 
the  de fin itions  in  the  J u d ic a tu re  A c t 1873. 
N o r does the  fa c t th a t  the  present proceeding 
was com m enced b y  a w r i t  c a rry  th e  a rgum ent 
fu r th e r . T h a t is a m a tte r  o f fo rm . W h a t is 
to  be regarded is th e  scope and in tended 
ope ra tion  o f the  s ta tu te .

The p rim e  characteris tics o f the  ju r is d ic tio n  
in  prize  are f irs t  th a t  i t  is exercised b y  a tr ib u n a l 
deemed b y  com m on consent o f  t i ic  c iv ilised  
States o f  the  W o rld  to  be invested w ith  
a u th o r ity  to  de te rm ine  the  r ig h ts  o f  the  sub 
jec ts  o f  a n y  o f th e m  in  respect o f c la im s w h ich  
arise o u t o f  captures a t sea in  the  exercise o f 
be llige ren t r ig h ts , and, secondly, th a t  i t  is 
governed b y  in te rn a tio n a l law . In  the  words 
o f the  com m ission w h ich  before 1864 conferred 
the ju r is d ic tio n  in  prize in  th is  co u n try , the 
co u rt is “  to  proceed upon a ll and a ll m anner o f 
captures seizures prizes and reprisa ls o f a ll ships 
and goods th a t  are o r sha ll be take n  ; and to  
hear and  de term ine accord ing to  th e  course o f 
the  A d m ira lty  and the  la w  o f na tion s .”  T h is  
anc ien t ju r is d ic tio n  is em bodied in  the  s ta tu to ry  
powers o f  the  c o u rt as defined b y  the  P rize  
A c t  1864.

The po s itio n  and fu n c tio n s  o f the  P rize  C ourt 
as a t r ib u n a l w h ich  adm in is ters  in te rn a tio n a l 
law  in  questions o f be llige ren t r ig h t  a ris ing  
between its  ow n S tate and fo re ign  States and 
persons was considered in  the  P r iv y  C ouncil in 
the case o f The Zam ora  (13 Asp. M a r. L a w  Cas. 
144, 330 : 114 L .  T . R ep. 626 ; (1916) 2 A . C. 
77, 91), and is discussed in  th e  ju d g m e n t 
there  de livered b y  L o rd  P a rke r : “ O f course 
t i le  P rize  C ourt is a m un ic ip a l c o u rt ” — L o rd  
P a rke r said— “  and its  decrees and orders owe 
th e ir  v a l id i ty  to  m u n ic ip a l law . The 1 aw i t  
enforces m ay  there fore , in  one sense, be con
sidered a branch o f  m u n ic ip a l law . N e ve r
theless, the  d is tin c tio n  between m u n ic ip a l law  
and in te rn a tio n a l la w  is w e ll defined. A  c o u rt 
w h ich  adm in is te rs  m u n ic ip a l law  is bound by  
and gives e ffect to  the  la w  as la id  dow n by  the 
Sovereign S tate w h ich  calls i t  in to  being. R

T h e  W il h e l m in a .
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need in q u ire  o n ly  w h a t th a t  la w  is, b u t a co u rt 
w h ich  adm in is te rs  in te rn a tio n a l la w  m ust 
ascerta in an d  g ive  effect to  a la w  w h ich  is n o t 
la id  dow n b y  a n y  p a rtic u la r S ta te , b u t  o r ig i
nates in  th e  practice  and usage long observed by  
c iv ilised  na tions  in  th e ir  re la tio n  tow ards each 
other, o r in  express in te rn a tio n a l agreem ent.”

T o  de te rm ine  the  scope and in te n t  o f the  
Public A u th o r it ie s  P ro te c tio n  A c t  1893 w ith  
regard to  th e  “  ac tio n  o r proceeding ”  here in  
question i t  is  necessary to  bear in  m in d  a 
p rin c ip le  o f cons truc tion  o f s ta tu tes long 
established in  the  m u n ic ip a l law , nam ely , th a t 
P rim d  fac ie  th e  B r it is h  leg is la tion  is deemed to  
legislate o n ly  w ith  regard to  the  r ig h ts  and 
duties o f subjects o f the  B r it is h  C rown. L o rd  
H a th e rle y , when he was S ir W ill ia m  Page 
W ood, in  Cope v .  Doherty  (1858, 4  K .  &  J . 367, 
390), defined th is  p rin c ip le , w h ich , as he he ld,
“  renders i t  p rope r fo r  eve ry  C ourt o f  Ju d ica 
tu re  ”  in  th is  c o u n try  “  in  constru ing  the  
enactm ents o f the  Leg is la tu re , to  presume p r im d  
fac ie  and unless the  c o n tra ry  be expressed o r 
be im p lie d  f ro m  the  absolute necessity o f  the  
case, th a t  the  Le g is la tu re  in tended b y  its  en
actm ents to  regulate th e  r ig h ts  w h ich  should 
subsist between its  ow n subjects, and n o t in  
any w a y  to  a ffec t th e  r ig h ts  o f foreigners, 
w he the r b y  w a y  o f re s tr ic tin g  o r augm enting  
th e ir  n a tu ra l r ig h ts .”  L o rd  H a th e rle y  thus 
adopted and app lied  a ju d g m e n t o f D r .  Lush- 
in g to n  in  th e  case o f The Zollvere in  (1856, 
Swa. 96), where the  same p rinc ip le s  had been 
invoked  in  o rder to  de term ine w he the r b y  a 
s ta tu te  re la tin g  to  th e  instance ju r is d ic tio n  in  
A d m ira lty  th e  B r it is h  leg is la tion  cou ld be 
deemed b y  an enactm en t in  general te rm s to  
have res tric ted  “  the  p riv ileges w h ich  fo re ign 
owners en jo y  under the  general la w  o f na tions.”  

T h a t the  e ffect o f s ta tu tes o f lim ita t io n s  as 
between lit ig a n ts  before m u n ic ip a l tr ib u n a ls  is 
deemed to  be am ong the  m a tte rs  o f procedure 
w h ich  are governed b y  the  lex f o r i  is  n o t, I  
th in k , a re levan t consideration in  th e  present 
•Oquiry. S ir A lb e r t  D icey  says in  h is trea tise  
cn the  C on flic t o f  Law s, 2nd e d it., p . 708, 

w h ile  the  p r in c ip le  th a t  procedure is governed 
by  the  lex fo r i  is o f general a p p lica tio n  and 
un ive rsa lly  a d m itte d , i t  extends in  its  general 
acceptance o n ly  to  proceedings unde r th e  law  
° f  th is  c o u n try  b y  w h ich  the  re s tr ic tio n  upon 
the  r ig h t  o f s u it is im posed.”

R ead ing the  P u b lic  A u th o r it ie s  P ro tec tion  
A c t 1893 w ith  due regard to  its  p u rp o r t  and 
scope I  am  o f op in ion  th a t  th a t  A c t  was 
P rim a rily  designed to  deal, as i t  does e ffec tua lly  
deal, w ith  actions b ro u g h t and proceedings 
taken in  E n g lish  m u n ic ip a l courts b y  pu b lic  
au tho ritie s  and persons ac tin g  o r p u rp o rtin g  to  
act  under p u b lic  a u th o r ity  in  E ng land , and 
th a t i t  ou gh t n o t to  be he ld  to  a p p ly  to  the  
c la im  here in  question unless its  provis ions 
Jjh°w an unm is takeab le  in te n tio n  to  th a t  effect.

quote  fro m  D r . L u sh in g to n ’s ju d g m e n t in  
the case o f The Zollvere in  (ub i sup.) there 
u ius t be words “  so c lear th a t  the re  can b y  no 
P oss ib ility  be a  m is take .”  B u t  i f  the re  be 
tound in  the  P u b lic  A u th o rit ie s  P ro te c tio n  A c t 
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1893 a c le a rly  expressed in te n tio n  to  include 
proceedings in  prize  w ith in  the  lim ita t io n s  
there  enacted b y  the  Leg is la tu re  I  have no otheT 
d u ty  in  th e  m a tte r  th a n  to  g ive  effect to  the 
A c t. I n  th e  course o f  g iv in g  ju d g m e n t in  the  
case o f  The Zam ora, L o rd  P a rke r declared the  
la w  thu s  : “  I t  canno t, o f course, be d ispu ted 
th a t  a P rize  C o urt, lik e  any o th e r c o u rt, is 
bound b y  the  le g is la tive  enactm ents o f its  own 
Sovereign S tate. A  B r it is h  P rize  C ourt w ou ld  
c e rta in ly  be bound b y  A cts  o f the  Im p e ria l 
Le g is la tu re . B u t  i t  is none the  less tru e  th a t  
i f  th e  Im p e ria l Leg is la tu re  passed an A c t  the  
p rov is ions o f w h ich  were incons is ten t w ith  
th e  la w  o f na tions , the  P rize  C ourt in  g iv in g  
effect to  such prov is ions w o u ld  no longer be ad 
m in is te r in g  in te rn a tio n a l la w . I t  w ou ld  in  th e  
fie ld  covered b y  such prov is ions be deprived 
o f its  p rope r fun c tions  as a P rize  C o u rt.”  T h is  
las t-m en tioned  conclusion s trong ly  emphasises, 
in  m y  m in d , the  im portance  o f  a care fu l e x 
a m in a tio n  o f the  s ta tu te  now  in  question.

The express p ro v is io n  in  th e  P u b lic  A u th o rit ie s  
P ro te c tio n  A c t  1893, w h ich  is re lied  upon  as 
show ing an in te n tio n  in  th e  Leg is la tu re  to  
inc lude  proceedings in  p rize  w ith in  th e  l im ita 
tion s  established b y  th e  A c t, is  the  p ro v is io n  in  
sect. 2. T h is  section repeals “  so m uch  o f any 
p u b lic  general A c t  as enacts th a t  in  any 
proceeding to  w h ich  th e  A c t  applies the  
proceeding is to  be com m enced w ith in  a p a r t i
c u la r t im e ,”  and in  p a r tic u la r  th e  N a va l 
P rize  A c t  1864— in  p a r t,  nam ely , sect. 51. 
Sect. 51 o f the  A c t  o f 1864 con ta ins the  
lim ita t io n  o f  actions w h ich  I  have a lready c ited . 
The words in  the  A c t  o f 1893 w h ich  are to  be 
considered are those th e n  w h ich  im p lie d ly , i f  
n o t e x p lic it ly ,  describes an “  ac tio n  o r p ro 
ceeding ”  such as is specified in  the  N a v a l P rize 
A c t  1864, s. 51, as a proceeding to  w h ich  “  th is  
A c t  ” — th e  A c t  o f 1893— applies. I t  was 
argued b y  th e  A tto rne y -G e ne ra l th a t  th e  words 
I  have c ite d  m u s t be so construed as to  b rin g  
w ith in  th e  lim ita t io n  in  the  A c t  o f 1893 any 
proceeding in  prize  against a comm issioned 
cap to r, and b y  consequence i f  n o t a fo r t io r i  any 
proceeding in  prize  aga inst the  P rocu ra to r- 
General.

N o w  th e  lim ita t io n  in  th e  A c t  o f 1864 fo r 
w h ich  the  general p ro v is io n  o f th e  A c t  o f 1893 
is now  su b s titu te d  was a lim ita t io n  o n ly  upon 
actions and  proceedings fo r  th in g s  alleged to  be 
done o r o m itte d  unde r th e  A c t  o f 1864. T h a t 
A c t, w ith  its  va rious regu la tions as to  th in gs  to  
be done in  p rize , no d o u b t imposes some 
s ta tu to ry  du ties  upon  captors, as I  have 
a lready in d ica te d , as w e ll as upon persons 
concerned in  th e  m a tte r  o f a d m in is tra tio n  w ith  
w h ich  th e  s ta tu te  deals. I t  does n o t, however, 
p u rp o r t to  deal w ith  th e  subs tan tive  la w  o f 
prize, th e  r ig h t  o f cap tu re , and the  re la tive  
in te rests o f cap to r and  c la im a n t in  cap tured 
goods. Sect. 55 o f th e  A c t, indeed, expressly 
prov ides th a t  Courts o f P rize  sha ll as heretofore 
take  cognisance o f and ju d ic ia l ly  proceed 
upon any cap ture , seizure, p rize  o r rep risa l, and 
hear and de te rm ine  th e  same accord ing to  the  
course o f A d m ira lty  and th e  la w  o f na tions.

H H
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H o w  an d  where an ac tio n  o r proceeding fo r  
breach o f  d u ty  under th e  A c t  o f 1864 m ay  be 
ju d ic ia l ly  de a lt w ith  i t  is n o t necessary to  
consider. P rim d  fac ie  such a de linquency fa lls  
to  be ad ju d ica te d  upon in  a m u n ic ip a l cou rt. 
A t  an y  ra te , the  s ta tu to ry  l im ita t io n  upon such 
an ac tio n  o r proceeding w h ich  was expressed in  
the  A c t  o f  1864 is n o t a lim ita t io n  upon a 
proceeding in  prize, and the  A c t  o f 1893 does 
n o t in  te rm s a lte r  its  cha racte r o r ex tend  its  
opera tion .

Since th e  N a v a l P rize  A c t  1864 d id  n o t 
in tro du ce  a n y  lim its  o f t im e  fo r  proceedings in  
prize, p ro p e rly  so called, and th e  P u b lic  
A u th o r it ie s  P ro te c tio n  A c t  deals expressly w ith  
the  l im ita t io n  in  th a t  s ta tu te , does n o t in  
express te rm s ex tend  its  scope, and is n o t 
p r im a r ily  o r spec ifica lly  an  A c t  to  a lte r 
th e  la w  o f  p rize , I  am  satisfied th e  Leg is la 
tu re  d id  n o t in te n d  to  m ake and has n o t 
b y  th e  A c t  o f  1893 m ade th e  d ra s tic  
change in  th e  la w  o f  p rize  w h ich  has 
been contended fo r  on  b e h a lf o f  th e  C rown in  
th is  case.

W h e th e r the  p la in t if fs  have been g u ilty  o f 
de lay w h ich  o u g h t on equ itab le  grounds to  ba r 
th e ir  c la im s, and w h e the r th e  c a p to r as 
represented b y  the  de fendan t has been p re jud iced  
b y  the  de lay w h ich  has occurred so as to  be 
e n tit le d  to  be re lieved  fro m  m a k in g  any 
answer on th e  m e rits  o f  these cla im s, are n o t 
am ong th e  m a te ria l questions now  to  be 
de te rm ined . N o r have I  to  decide w hethe r 
an y  innocuous lapse o f  t im e  w o u ld  have been 
an answer w ith o u t m ore to  a c la im  b y  the  
p la in t if fs  fo r  a m o n it io n  to  th e  de fendan t as 
representing th e  c a p to r o f th e  W ilh e lm ina  to  
proceed to  a d ju d ic a tio n . T h a t m a tte r  w h ich  
was m en tioned  a t th e  hearing  can be de a lt w ith  
i f  and w hen i t  arises.

U p on  th e  p o in t o f  la w  raised b y  pa r. 4 o f 
the  A nsw er the re  m u s t be ju d g m e n t fo r  the  
p la in tiffs .

Solicitors for the plaintiffs, W m . A . C rum p  
and Son.

Solicitor for the defendants, The Treasury  
S olic ito r. ______

Feb. 12 and M a rch  5, 1923.
(Before Sir Henry Duke, P.)

In the Matter or the Naval Operations in 
Mesopotamia 1914-15 (H.M.S. Espiègle
A N D  O T H E R  V E S S E L S ) ,  ( a )

P rize  bounty— “  A rm ed  sh ip  ”  o f the enemy—  
Vessels w ithou t arm am ent s truc tu ra lly  attached 
to them— Evidence o f num ber o f persons on 
board— N a va l P rize  A c t 1864 (27 &  28 V ie t, 
c. 25), s. 42.

Enem y vessels ca rry ing  troops “  armed o r p ro 
vided w ith  arms ”  w ith  which they could have 
fought and destroyed H is  M a jesty 's  vessels (by 
which in  fa c t they were destroyed or captured) 
are “  armed ships  ”  o f the enemy w ith in  the 
m eaning o f sect. 42 o f the N a va l P rize  A ct 
1864 and the Order in  C ouncil o f  the 2nd  
M arch  1915, notw ithstanding that there is  no 
arm am ent s truc tu ra lly  attached to them.

H .M . S ubm arine E . 14 (14 A sp. M a r . Law  
Cas. 533 ; 122 L .  T . Rep. 443 ; (1920) 
A . C. 403) applied.

I n  the absence o f other evidence as to the numbers 
o f persons on board the enemy vessels destroyed, 
the court accepted the estimate o f the cla im ants, 
believing i t  to have been made w ith  the in ten tion  
o f accuracy.

Motion fo r  an aw ard  o f p rize  b o u n ty  under 
sect. 42 o f  th e  N a v a l P rize  A c t  1864 and the  
O rder in  Council o f  th e  2nd M arch 1915, 
p u t t in g  th a t  A c t  in to  ope ra tion , b y  C apta in  
W ilf r id  N u n n , R .N ., and the  officers and crews 
o f  va rious vessels and c ra ft  present a t  the  
cap tu re  o r de s tru c tion  o f ce rta in  arm ed T u rk ish  
vessels, the  fo llo w in g  p a rtic u la rs  o f  w h ich  were 
scheduled to  the  no tice  o f  m o tio n  :
(o) R ep o rte d  b y  G eoffrey H u tc h in s o n , E sq., B a rr ia te r-  

a t-L a w .

Name of H.M. vessel 
engaged.

H.M.S. Espiègle 
Do.

Do.
H.M.S. Odin
H.M.S. Clio  ............
H.M.S. Shaitan

Do.
H.M.S. Comet 
H.M.S. Sumarra 
H.M.S. Lewis P e lly ... 
H.M.S. L . 3 
Three armed horse- 

boats
H.M.S. Shushan

Date of capture 
or destruction.

Name of enemy vessel captured or 
destroyed.

No. of persons 
on board enemy 

vessel.

Amount of prize 
bounty at 51. per 

head.

Nov. 9 1914 Turkish rive r gunboat 12 601.
Nov. 19 1914 Do. 12 601.

Turkish gunboat M arm ans... A t least 66 3301.
Turkish armed vessels Mosul A t least 230 11501.

2 1915 and Bulbul
Seven armed Turkish barges A t least 714 35701.) Seven armed Turkish mahelas A t least 315 15751.

] Armed Turkish vessel Shetah 20 1001.
Armed Turkish vessel Samarra 26 1301.

l ju n e  3 1915-< Armed Turkish lighter A t least 300 15001.
Three other armed Turkish A t least 300 15001.

lighters

Ju ly  24 1915 Turkish rive r gunboat 12 601.

Tota l : 10,1951.

The facts fully appear from the judgment. 
W ilf r id  Lew is  for the claimants.
C. W . L ille y ,  for the Procurator-General, 

contended that some of the many vessels in

respect o f  w h ich  a c la im  was m ade were n o t 
“  arm ed ships,”  since, a lth o u g h  th e y  were 
c a rry in g  troops arm ed w ith  rifles , the re  was no 
a rm am en t s tru c tu ra lly  a ttached  to  them .

C ur. adv. vult.
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M arch  5, 1923.— Sir H e n r y  D u k e  read the 
following judgment : These are a series of claims 
for prize bounty under the provisions of the 
Naval Prize Act 1864, s. 42, on behalf of Captain 
Wilfrid Nunn, R.N., and the officers and crews 
of various sloops, launches, and armed horse- 
boats in His Majesty’s service which were 
engaged during 1914 and 1915 in operations on 
the River Tigris and Euphrates against naval 
forces of the Ottoman Empire.

P rize b o u n ty  is payab le  unde r sect. 42 b y  
d is tr ib u tio n  am ong such o f the  officers and 
crews o f an y  o f  H is  M a je s ty ’s ships o f w a r as are 
a c tu a lly  present a t the  ta k in g  o r de s tru c tion  o f 
any arm ed ship o f an y  o f  H is  M a je s ty ’s enemies 
o f a sum ca lcu la ted a t th e  ra te  o f 5f. fo r  each 
Person on board  the  enem y’s sh ip  a t  the  beg in
n ing  o f the  engagement. B y  sect. 2 o f the  
s ta tu te  the  te rm  “  ship o f w a r o f H is  M a jes ty  ”  
includes a n y  vessel o f w a r o f  H is  M a je s ty  and 
any h ire d  arm ed ship o r vessel in  H is  M a je s ty ’ s 
service. C apta in  N u nn , as senior na va l officer 
o f the  Persian G u lf D iv is io n  o f the  E as t Ind ies 
'S ta tion , had unde r h is  com m and a t th e  tim e  o f 
the various opera tions here in  question  a 
d iv e rs ity  o f vessels, in c lu d in g  horse-boats, b u t 
there is no d ispu te  th a t  a ll the  c la im an ts ’ vessels 
come unde r the  descrip tion  o f ships and vessels 
o f H is  M a jes ty  w h ich  are inc luded  in  the  p ro 
visions o f sect. 42.

The opera tions fo r  w h ich  p rize  b o u n ty  is 
cla im ed are the  s in k ing  and  de s tru c tion  o f a 
T u rk is h  r iv e r  gunboa t on the  9 th  N o v . 1914 by  
H is  M a je s ty ’ s ship Espiègle  near M aham m areh, 
°n  the  T ig r is , a t  a p o in t d is ta n t some fo r ty  o r 
fo r ty - fiv e  m iles fro m  th e  r iv e r  m o u th  ; the  
s ink ing  on th e  19 th  N o v . 1914 b y  th e  Espiègle 
some m iles fu r th e r  up  the  T ig r is  o f a T u rk is h  
gunboat w h ich  was salved and became H is  
M a jes ty ’ s ship Flycatcher ; the  s in k ing  o f the  
T u rk is h  gunboa t M arm ans, and cap tu re  o f the  
steam vessels B u lb u l and  M osu l, and  the  
capture o f num erous barges and m ahelahs on 
the 1st and 2nd June 1915 in  the  T ig ris  up  r iv e r  
from  the  ju n c tio n  o f the  T ig r is  and the 
Euphra tes a t Q urnah ; th e  cap tu re  on the  3rd 
June 1915, a t A m d ra h , some n in e ty  m iles up 
r iv e r beyond Q urnah, o f va rious steam  vessels 
and ligh te rs  ; and the  de s tru c tion  on the  24 th  
J u ly  1915, a t N a s ir iya h  on th e  E uphra tes , some 
120 m iles beyond Basra, o f a T u rk is h  r iv e r  
gunboat. The distances I  have sta ted , w h ich  
are ro u g h ly  estim a ted, in d ica te  th e  e x te n t o f 
C aptain N u n n ’s fie ld  o f opera tions.

The questions raised at the hearing were 
whether the capture and destruction of the 
various vessels in respect of which the claims 
arise were effected solely by the respective 
claimants or were joint operations of naval and 
urilitary forces ; whether the ships and vessels 
captured and destroyed were “ armed ” within 
the meaning of the term as used in sect. 42 ; 
and what are the numbers in respect of which, 
If at all, these claims for prize bounty ought to 
be allowed.

The duty of the naval forces in Mesopotamia, 
*n course of which the vessels under considera
tion were captured or sunk, was that of

co-opera tion  w ith  the  m il i ta ry  e xp ed ition a ry  
force under th e  im m ed ia te  com m and o f General 
S ir Charles Townshend. A p a r t fro m  th is  general 
d u ty , C apta in  N u n n , as senior na va l officer, 
was under th e  orders o f the  Com m ander-in- 
C h ie f on the  E a s t Ind ies  S ta tio n  and o f the  
B oa rd  o f A d m ira lty .

The cla im s made in  respect o f the  s ink ing , on 
the  9 th  N o v . 1914, o f a T u rk is h  gunboa t above 
M aham m areh Is lan d , th e  s in k ing  on th e  19th 
N o v . 1914 o f  ano the r gunboa t h igh e r up  the  
T ig ris , the  s in k ing  on the  1st June 1914 o f the 
gunboa t M arm ans, and the  s in k ing  on the  24th 
J u ly  1915 o f an u n id e n tifie d  gunboa t on the 
E uphra tes, were n o t d ispu ted  a t the  hearing.

The a llega tion  on th e  p a r t  o f the  T reasu ry  
th a t  the  events o u t o f w h ich  the  cla im s arise 
were jo in t  acts o f m il i ta ry  and na va l forces 
depended upon  th e  scheme o f th e  opera tions in  
w h ich  the  same occurred and the  te rm s in  w h ich  
the  inc iden ts  themselves were described in  
m il i ta ry  despatches, the  pronouns “  we ”  and 
“  ours ”  be ing used as to  each o f them , though  
w ith o u t a n y th in g  o f a precise na tu re  to  ind ica te  
th a t  the  language em ployed was used w ith  
regard to  th in g s  a c tu a lly  done b y  troops as 
d is tingu ished  fro m  na va l forces. The issue 
here depends upon ascerta in ing  w h a t was in  fa c t 
done. A t  the  end o f  M ay  1915, when the 
T u rk is h  forces re trea ted  fro m  Q urnah tow a rds  
Basra, a com bined advance o f B r it is h  troops 
and na va l forces to o k  place w h ich  covered the  
pe riod  o f the  d ispu ted  cla im s. The na va l forces 
d u rin g  th is  t im e  reconno itred  fo r  th e  a rm y , 
conducted the  tra n s p o rt opera tions when r iv e r  
tra n s p o rt was used, and  fro m  t im e  to  tim e  
successfully engaged T u rk is h  na va l forces and 
ove rto o k  and cap tu red  various vessels w h ich  
were conveying T u rk is h  troops and m u n itio ns , 
inc lus ive  o f fie ld  guns, bom bs, m ines, rifles and 
a m m u n itio n . S ir Charles Townshend was a t 
m a te ria l tim es, w ith  an office r o f h is  s ta ff, on 
board  o f w ha teve r vessel was be ing used b y  the  
senior na va l o fficer as h is flagship ; m il ita ry  
officers were d is tr ib u te d  am ong o th e r vessels 
in  th e  com m and. T he  bridge o f th e  flagship 
com m anded the. su rround ing  co u n try , and the 
General used i t  fo r  purposes o f observa tion . 
H is  com m un ica tion  w ith  h is  forces was, to  
some e x te n t, m a in ta ined  b y  wireless te legraphy  
fro m  the  flagsh ip . H e  was k e p t in fo rm e d  o f 
w h a t was be ing done unde r C ap ta in  N u n n  s 
com m and, b u t  he d id  n o t d ire c t and he to o k  no 
p a r t  in  th e  opera tions o f the  na va l fo rce . On 
board  o f one o f  the  vessels was a de tachm ent o f 
an E ng lish  reg im en t, w ho had  been de ta iled  fo r  
service unde r na va l com m and, and w ho acted 
in  th e  cap ac ity  o f m arines. The advance beyond 
Basra to  A m d ra h  was one in  w h ich  th e  A rm y  
and N a v y  closely co-operated, and I  believe 
the  know ledge th a t  troops were advanc ing  was 
an inducem en t to  the  surrender b y  T u rk is h  
forces o f some o f the  cap tu red  c ra ft. B u t  no 
troops were upon the  scene when an y  o f the  
s inkings and  captures in  question were carried  
o u t, and I  am  o f o p in ion  upon  lik e  grounds o f 
p r in c ip le  to  those w h ich  I  s ta ted  in  th e  some
w h a t s im ila r case o f the  Sulm an P ak  (15 A sp.
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M ar. L a w  Cas. 504 ; 126 L .  T . R ep. 607 ; (1922) 
P . 73), th a t  these several s inkings and captures 
were so le ly effected b y  the  respective c la im an ts .

The question w h e th e r th e  ligh te rs  and 
m ahelahs in  question were arm ed vessels is 
perhaps n o t d ire c t ly  covered b y  th e  case o f 
H .M .  Subm arine E .  14 (14 Asp. M a r. L a w  Cas. 
533 ; 122 L .  T . R ep . 443 ; (1920) A . C. 403), 
to  w h ich  reference was m ade, b u t gu idance is to  
be fou nd  the re  w h ich  helps in  its  de te rm in a tio n . 
On be ha lf o f  the  Crown i t  was su b m itte d  th a t  
o n ly  the  gunboats m anned b y  T u rk is h  na va l 
forces were arm ed vessels so as to  be the  sub ject 
o f c la im  fo r  p rize b o u n ty . The m a te ria l fa c t 
w ith  regard to  the  lig h te rs  and m ahelahs here 
in  question is th a t  th e y  were convey ing  arm ed 
troops w ho had  a t th e ir  disposal on board  these 
vessels an abundance o f weapons capable o f 
be ing used fo r  the  de s tru c tion  o f H is  M a je s ty ’ s 
ships and vessels w h ich  were in  ac tio n  aga inst 
them . These troops w ith  the  weapons a t th e ir  
disposal cou ld , w ith o u t an y  excep tiona l d isp la y  
o f s k il l o r courage, have p u t  o u t o f ac tio n  m ost, 
i f  n o t a ll, o f  the  c la im an ts . The substance o f the  
question, as i t  was presented to  me, was 
w he the r vessels so p ro v id e d  as these c ra f t  were 
m ust be excluded fro m  the  ca tegory  o f arm ed 
vessels b y  reason o f th e  fa c t th a t  th e y  were n o t 
b u ilt  fo r  com b a tan t ac tio n , and had  n o t a t the  
t im e  o f th e ir  cap tu re  an y  a rm am en t w h ich  was 
s tru c tu ra lly  a ttached  to  them . Inasm uch as the  
several vessels were ships o f  th e  enem y, and in  
each instance carried  troops “  arm ed, o r p ro 
v id e d  w ith  arm s ”  w ith  w h ich  th e y  cou ld  have 
fo u g h t and destroyed H is  M a je s ty ’s vessels (b y  
w h ich  in  fa c t th e y  were destroyed o r cap tured ), 
I  m us t decide th is  question  in  fa v o u r o f th e  
c la im an ts .

N o accurate figures are ava ilab le  to  establish 
the  num bers o f the  persons w ho were on board  
the  several enem y vessels described in  the  c la im  
a t th e  beg inn ing o f the  various engagements. 
I t  is a m a tte r  o f estim ate , and, as I  believe the  
estim ate  o f  the  c la im an ts  to  have been made 
w ith  the  in te n tio n  o f accuracy, I  accept it .

There w i l l  acco rd ing ly  be awards in  fa v o u r o f 
the  several c la im an ts  o f the  am ounts s ta ted  in  
the  schedule o f the  N o tice  o f  M o tio n . T h a t w i l l  
be a to ta l aw ard o f 10,5001.

S olic ito rs  : Woolley, T y le r, and B u ry ,  fo r  
S tilw e ll and Son, N a v y  and P rize  agents, fo r 
C apta in  N u n n  and others ; Treasury S olic ito r.

cSntjpnte Cimrt of
COURT OF APPEAL.

F r id a y , J u ly  27, 1923.

(Before Bankes, Scrutton, and Atkin, 
L .J J .) .

Teneria Moderna Franco Española v . New 
Zealand Insurance Company, (a)

A P P E A L  F R O M  T H E  K I N G ’ S B E N C H  D IV IS IO N .

Insurance (M a rin e )— Practice— Loss o f cargo—  
A ctio n  by cargo owners— Discovery— A ffid a v it 
o f documents— Order fo r  production  o f sh ip ’s 
papers— M an ifes t and stowage p la n — F orm  
o f order.

Where a cargo-owner is  su ing underw riters on a 
p o licy  o f m arine  insurance, the a ffidav it o f 
sh ip ’s papers, which the underw riters are 
entitled to require, is  not lim ite d  to documents 
in  the possession o f the p la in t i f f  or o f other 
persons interested in  the insurance, but should 
include a l l m ate ria l documents in  whosesoever 
possession they are.

Appeal b y  the  p la in t if fs  fro m  an o rder o f 
Roche, J ., a t  cham bers.

The  ac tio n  was b y  cargo owners against 
un de rw rite rs , the  c la im  be ing fo r  a to ta l loss 
upon  ce rta in  po lic ies o f m arine  insurance on 
hides pe r the  steam ship L i la  fro m  Barce lona 
to  Genoa. The policies covered th e  goods fro m  
warehouse to  warehouse ( in te r a lia )  against 
th e ft ,  p ilfe rage and non -d e live ry , b a r ra try  o f 
the  m aste r and m ariners and a ll pe rils  o f  a 
s im ila r na tu re .

The goods were de live red a t the  dock a t 
Barce lona to  the  sh ip ’s agent fo r  sh ipm ent on 
board the  L ila ,  and the  p la in t if fs  alleged th a t  
th e y  had  been lo s t b y  one o r m ore o f the  above- 
m entioned perils . Bailhache , J . made an order 
fo r  the  p ro d u c tio n  o f th e  sh ip ’s papers in  the  
L a w  S ta tioners ’ fo rm , w hereby i t  is ordered 
th a t  th e  p la in t if f  “  and a ll persons in terested 
in  these proceedings and in  the  insurance the 
s u b je c t-m a tte r o f th is  ac tio n  ”  do produce and 
show to  the  defendants a ll docum ents re la tin g  
to  the  insurance o f  the  sh ip  o r cargo, and a ll 
docum ents re la tin g  to  the  alleged loss o f the  
cargo ; also various spec ia lly  m entioned classes 
o f papers, in c lu d in g  log books and m anifests, 
re la tin g  to  m a tte rs  in  question in  th e  ac tion  
“  w h ich  now  are in  th e  cus tody  possession o r 
pow er o f the  p la in t if fs  and th e  said o th e r per
sons as aforesaid,”  and th a t  “  th e  p la in t if fs  
and the  said o th e r persons as aforesaid do 
accoun t fo r  a ll such docum ents as were once 
b u t are n o t now  in  th e ir  o r  an y  o r e ith e r o f 
th e ir  possession cus tody  o r pow er.”  The 
p la in t if fs  in  th e ir  a ff id a v it o f  sh ip ’s papers d id  
n o t disclose the  sh ip 's  m an ifes t o r th e  stowage 
p lan . T he  m aster o f th e  L i la  made an a ffid a v it 
in  w h ich  he deposed as fo llow s : The ship 
ha v in g  a rr iv e d  a t B arce lona and  being ready to

(a) Reported by W. C. Sindford, Esq.. Barriater-»*- 
L a w .
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Apr.] T e n e r í a  M o d e r n a  F r a n c o  E s p a ñ o l a  v . N e w  Z e a l a n d  I n s u r a n c e  C o . [ A p p .

load, one K la t ,  th e  p r in c ip a l ow ner o f  th e  ship, 
d irec ted  h im  to  take  h is  in s tru c tio n s  re la tin g  
to  th e  steam er and he r cargo fro m  a m an 
nam ed Cohen ; th a t  Cohen tendered to  h im  
fo r  s igna tu re  b ills  o f la d in g  fo r  hides and o th e r 
goods w h ich  had n o t been shipped representing 
th a t  the  b ills  were n o t fo r  goods shipped b u t 
fo r  goods received fo r  sh ipm ent, w h ich  w ou ld  
m  due course be shipped, and  th a t  he in  good 
fa ith  and  unde r pressure fro m  Cohen signed 
them  ; the  goods to  w h ich  th e  above b ills  o f 
la d in g  re la ted  were never p u t  on board  ; Cohen 
then proposed to  h im  th a t  a fte r  le av in g  B a r
celona he should s ink  th e  sh ip  and prom ised 
h im  a b ribe  o f  30001. o r 40001. ; he refused to  
e n te rta in  the  proposal, whereupon Cohen began 
to  th re a te n  h im  so th a t  he dared n o t leave the  
ship, b u t  he d rew  u p  a re p o rt o f  w h a t had  
taken  place and sent i t  to  the  B r it is h  Consul a t 
Barce lona. The defendants app lied  to  Roche,
J . fo r  a fu r th e r  and b e tte r a ff id a v it o f  sh ip ’s 
Papers, and the  learned judge  m ade th e  order. 
The p la in t if fs  appealed.

J .  D ick inson  fo r  th e  appe llan ts .— Bailhache ,
J . was r ig h t,  in  accordance w ith  th e  o rd in a ry  
Practice, in  l im it in g  th e  docum ents w h ich  the  
p la in t if fs  m u s t produce, o r accoun t fo r , to  
those in  the  possession o r con tro l o f persons 
in te rested in  the  insurance, the  s u b je c t-m a tte r 
o f the  ac tio n . In  Graham J o in t Stock S h ipp ing  
Company v . M o to r U n io n  Insurance Company 
(15 Asp. M a r. La w  Cas., a t p . 449 ; 126 
L . T . R ep ., a t p . 624 ; (1922) 1 K .  B ., a t 
Pp. 580-581), S c ru tton , L .J .  said th a t  the  
assured “  m us t m ake the  fu lle s t disclosure o f 
docum ents th a t  he has in  h is possession, and, 
! f  the  docum ents are in  th e  possession o f  o th e r 
Persons in te rested , he m u s t do his u tm o s t to  
get the m  and e xp la in  on a ffid a v it, i f  he has n o t 
been able to  get the m , w h a t he has done to  
get them , and w h y  he has n o t been able to  get 
them  ; and he m us t accoun t on oa th  fo r  the  
disappearance o f  docum ents w h ich  have been 
b u t are no longer in  th e  possession o f  h im se lf 
° r  persons in te res ted .”  T h a t passage lim its  the  
o b lig a tio n  to  produce o r accoun t to  docum ents 
'n the  possession o f persons in te rested  in  the  
■osurance. The m an ifes t and stowage p lan  are 
P resum ably in  th e  possession o f  the  shipowner, 
who is n o t in te rested  in  th e  cargo o r its  in 
surance, and  the re  is the re fo re  no ob lig a tio n  
to  produce the m . T he  general words in  the  
earlie r p a r t  o f  th e  o rd e r made b y  B a ilhache , J . 
are con tro lled  b y  the  specific words o f  th e  la te r 
clause, and  the  p ro d u c tio n  o f a n y  specific 
docum ent m entioned in  the  la te r clause should 
° h ly  be ordered i f  i t  is in  the  possession o f  the  
P la in tiffs  o r o f some o th e r person in terested. 
A ccord ing  to  the  de fendants ’ con te n tio n , the  
P la in tiffs  w o u ld  have to  produce a ll docum ents 
re la tin g  to  the  goods on board be longing to  o th e r 
cargo owners, w h ich  w o u ld  be oppressive, o r 
'^ p ra c tic a b le .

D a v id  Davies, fo r  the  defendants, was n o t 
called upon.

B a n k e s , L .J .— 'This is an appeal fro m  an 
0rder o f  Roche, J . d ire c tin g  in  general te rm s

th a t  th e  p la in t if fs  should m ake a fu r th e r  and 
b e tte r a ff id a v it o f  sh ip ’s- papers. T he  ac tio n  is 
b ro u g h t b y  cargo owners against un de rw rite rs , 
and, ha v in g  regard to  the  e x tra o rd in a ry  s to ry  
to ld  b y  th e  cap ta in  in  h is  a ff id a v it,  one can 
w e ll unde rs tand th a t  th e  unde rw rite rs  desire 
to  ge t the  fu lle s t possible in fo rm a tio n  to  w h ich  
th e y  are e n tit le d . I t  is w e ll kno w n  th a t  defend
ants in  an a c tio n  on a p o lic y  o f m arine  insurance 
are e n tit le d  to  a m uch w id e r d iscovery th a n  are 
o th e r lit ig a n ts  in  an o rd in a ry  com m ercia l case, 
and  I  am  n o t satisfied th a t  w h a t was said by 
th is  c o u rt in  Graham J o in t  Stock S h ipp ing  
Company v . M o to r U n io n  Insurance Com
p a n y  (15 Asp. M ar. L a w  Cas. 4 4 5 ; 126
L .  T . R ep. 620 ; (1922) 1 K .  B . 563) w ith  
reference to  th e  e x te n t o f th a t  d iscove ry  was 
q u ite  c o rre c tly  expressed. I n  w h a t I  m a y  ca ll 
the  o ffic ia l fo rm  o f o rder fo r  p ro d u c tio n  o f 
sh ip ’s papers, F o rm  N o . 19 in  A p p e n d ix  K .  to  
the  Rules o f  C ourt, the re  are tw o  spaces le ft  
b lan k , one in  th e  f irs t  line  w h ich  runs : “  I t  is 
ordered th a t  th e  do produce and  show ”
&e., and th e  o th e r in  the  la te r  clause o f  the  
o rder dea ling  w ith  ce rta in  specific classes o f 
docum ents w h ich  runs “  w h ich  are now  in  the  
custody, possession, o r pow er o f  the  
h is brokers so lic ito rs  o r agents.”  I n  th e  fo rm  
o f o rder adop ted b y  Ba ilhache , J . in  the  
present case th e  f irs t  o f  those tw o  b lanks has 
been fille d  u p  b y  in se rtin g  words “  p la in t if fs  
and a ll persons in te rested  in  these proceedings 
and  in  th e  insurance th e  sub ject o f th is  a c tio n ,”  
and  th e  second b la n k  b y  in se rtin g  th e  words 
“  p la in t if fs  and th e  said o th e r persons as 
aforesaid.”

I  do n o t th in k  th a t  i t  is  co rrec t to  f i l l  
up  the  second o f  those b lanks in  th a t  w ay. 
In  the  Graham J o in t  Stock S h ipp ing  Com pany's 
case, I  should have made i t  c lear th a t  I  was 
re fe rr in g  o n ly  to  th e  con tents o f th e  f irs t  
b la n k  space in  th e  fo rm  o f  order. I n  the  present 
case, B a ilhache , J . ha v in g  made th e  o rder fo r  
p ro d u c tio n  o f sh ip ’s papers in  th e  L a w  S ta
tion e rs ’ F o rm , th e  p la in t if fs  o m itte d  to  produce 
ce rta in  docum ents o f w h ich  the  defendants re 
qu ire d  d iscovery, am ongst others the  m an ifes t 
and th e  stowage p lan . One o f the  m ysteries is 
w h a t has become o f the  p la in t if fs ’ goods, and 
a t w h a t stage in  th e ir  passage fro m  the  w are
house d id  th e y  disappear. I t  is m ost m a te ria l 
to  ascerta in  w h e the r th e y  ever reached the  
vessel, and  as p ro d u c tio n  o f  the  tw o  docum ents 
specified m ay  assist in  c learing  up  th a t  p o in t, 
I  th in k  i t  is p la in  th a t  th e  p la in t if fs  m ust e ith e r 
produce th e  docum ents o r account, upon  oa th  
fo r  th e ir  in a b il i ty  to  do so. B a ilhache , J . ’s 
o rder, as d raw n  up , in  so fa r  as i t  requ ired  p ro 
d u c tio n  o n ly  o f docum ents w h ich  were in  the  
possession o f persons in te rested  was, in  m y  
op in ion , to o  lim ite d . M r. D ick inso n , fo r  the  
p la in t if fs , contended th a t  a d is tin c tio n  was to  
be d ra w n  between th e  general words a t  the  
beg inn ing o f  the  o rder and th e  la te r clause 
dea ling  p a r t ic u la r ly  w ith  ce rta in  special docu
m ents, and th a t  the  fa c t th a t  a p a rtic u la r 
docum ent was specia lly  m en tioned  in  th e  la te r 
elause, exc luded i t  fro m  th e  opera tion  o f th e



238 ASPINALL’S M A R IT IM E  LAW  CASES.

A p p . ]  T e n e r i a  M o d e r n a  F k a n c o  E s p a n o i .a  v. N e w  Z e a l a n d  I n s u r a n c e  Co . [ A p p .

earlie r general w ords, w ith  th e  consequence 
th a t  its  p ro d u c tio n  w o u ld  o n ly  be ordered i f  i t  
was in  th e  possession o f th e  p la in t if fs  o r o f 
some o th e r person in te rested . I  have never 
before heard  anyone a tte m p t to  d ra w  a d is
t in c t io n  between the  tw o  p a rts  o f th e  o rd e r. I  
have no d o u b t th a t  th e  sh ip ’s papers o rder 
has g row n  u p  g ra d u a lly , and th a t  ad d itions  
have been made to  i t  fro m  t im e  to  t im e  to  
m eet p a r tic u la r  cases, w ith  th e  resu lt th a t  
sweeping general w ords are fo llow e d  b y  a 
clause dea ling  o n ly  w ith  p a r tic u la r  docum ents. 
B u t i t  has a lw ays been he ld  th a t  th e  o rder in  
its  w ides t and  m pst com prehensive fo rm  is 
ju s tif ie d  b y  th e  p rac tice  w h ich  has p reva iled  
ove r a v e ry  long pe riod . I  th in k  th e  o rder o f 
Roche, J . was r ig h t ,  and th a t  the appeal should 
be dism issed.

S c r u t t o n , L .J .— I  agree th a t  th is  appeal 
fa ils , and  I  o n ly  add a n y th in g  to  w h a t m v  
L o rd  has said because ce rta in  expressions o f 
m ine in  Graham J o in t Stock S h ip p in g  Company 
v . M o to r U n io n  Insurance Com pany (sup.) 
were .re lied  on as sup p o rtin g  th e  appeal.

The facts o f  th e  case are v e ry  rem arkab le . 
The goods were to  be sh ipped in  Spain fo r  
carriage to  I ta ly ,  and  an' a ff id a v it  b y  the  
cap ta in  was produced to  th e  effect th a t  a person 
connected w ith  th e  ow ner procured  h im  to  
sign b ills  o f  la d in g  p u rp o r tin g  to  show th a t  
goods were shipped w h ic h  were never in  fa c t 
shipped, and  th e n  asked h im  to  s in k  th e  ship, 
o ffe ring  h im  a large b ribe  i f  he w o u ld  do so 
qnd th re a te n in g  th a t  som eth ing v e ry  serious 
w o u ld  happen in  th e  even t o f h is re fusa l, in  
consequence o f w h ich  he rem a ined on board  
and g o t a secret message conveyed to  the  
B r it is h  Consul. T he  p la in t if fs ’ goods fo r  w h ich  
b ills  o f la d in g  were signed have e n tire ly  d is 
appeared, and th e  Spanish owners now  seek to  
recover fro m  the  u n d e rw rite rs . U p o n  such a 
s ta tem en t o f fac ts  one can fa ir ly  say th a t  i f  
ever the re  was a case in  w h ich  unde rw rite rs  
were e n tit le d  to  th e  fu lle s t d iscove ry  before 
th e y  are ca lled upon  to  se ttle  w h a t defence 
th e y  sha ll m ake th is  is th a t  case. A n  a ff id a v it 
o f  sh ip ’s papers was m ade and  th e  un de r
w rite rs  com pla ined th a t  i t  d id  n o t con ta in  cer
ta in  docum ents, am ongst others th e  m an ifes t 
and th e  stowage p lan , and  i f  i t  is a question  
w he the r th e  goods were ever p u t  on  board  i t  is 
obvious th a t  these docum ents are m ost m a te ria l.

B u t  M r. D ick inso n  says th a t  th e  p la in t if fs  are 
under no o b lig a tio n  to  m ake an a ff id a v it ab ou t 
these docum ents because th e y  are n e ith e r in  
the  p la in t if fs ’ possession no r in  th a t  o f an y  
person in te rested  in  th e  p o lic y , and  those he 
says are th e  o n ly  people to  w hom  th e  a ff id a v it 
o f  sh ip ’s papers applies. I  confess th a t  th a t  
con ten tio n  s ta rtle d  m e, fo r  i t  is e n tire ly  opposed 
to  w h a t I  a lw ays understood to  be th e  ru le  
d u r in g  a long  p rac tice  a t th e  B a r in  w h ich  I  
acted fo r  m ost o f the  lead ing  unde rw rite rs . I  
a lw ays understood i t  to  be se ttled  practice  
unde r an a ff id a v it o f  sh ip ’s papers th a t  a 
p la in t if f  cargo ow ner m us t e ith e r produce o r 
accoun t fo r  th e  sh ip ’s papers n o tw ith s ta n d in g  
th a t  th e  sh ipow ner is n o t in  a n y  w a y  in te rested

in  th e  p o lic y  in  w h ich  he is suing. I n  C hina  
Traders Insurance Com pany  v .  R oya l Exchange 
Assurance Corporation, A . L .  S m ith , L .J . ,  w ho 
when a t the  B a r had one o f  th e  lead ing  m arine 
insurance practices o f  th a t  day, said (78 
L .  T . Rep., a t p . 784 ; 8 Asp. M ar. L a w . Cas., 
a t  p . 411 ; (1898) 2 Q. B., a t  p . 191), “  I t  is 
conceded th a t  the  o ld  ru le  applies to  insurance 
on goods ju s t  as i t  does to  insurance on ship. 
I f  th e  p la in t if f  in  th e  a c tio n  has n o t go t and 
canno t ge t th e  papers, and does n o t kn o w  where 
th e y  are, he m us t say so,”  and C h it ty ,  L .J . ,  
agreed. Tt is to  be observed th a t  th e  counsel 
fo r  th e  p la in t if fs  w ho the n  conceded th a t  
p ro po s ition  was M r. J . A . H a m ilto n , and he 
p ro b a b ly  conceded i t  because he had as his 
opponent M r. Joseph W a lto n , Q.C., a t th a t  
t im e  th e  lead ing  counsel in  insurance m a tte rs . 
M r. D ick in so n  endeavours to  sup po rt his con
te n tio n  b y  re liance on ce rta in  language w h ich  
I  used in  th e  Graham J o in t Stock case (15 
A sp. M ar. L a w  Cas. a t p. 449 ; 126 L .  T . Rep., 
a t p . 624 ; (1922) 1 K .  B ., a t  pp . 580-581), 
b u t th a t  language o u g h t n o t to  be detached 
fro m  its  c o n te x t and  read w ith o u t reference 
to  th e  su b je c t-m a tte r o f  the  case. There 
the  p la in t if fs , w ho were mortgagees o f the  
ship, made an a ff id a v it  o f sh ip ’s papers w h ich  
d id  n o t disclose a num ber o f  docum ents in  
th e  possession o f th e  ow ner. B u t  the  advance 
b y  th e  mortgagees was less th a n  th e  am oun t 
insured b y  th e  p o lic y , and the re fo re  to  the  
e x te n t o f  th e  balance th e  sh ipow ner was a 
person in te rested  in  th e  insurance. I t  was 
unde r those circum stances th a t  I  the re  m ore 
th a n  once said th a t  th e  p la in t if f  m us t produce, 
o r e xp la in  w h y  he canno t produce, m a te ria l 
docum ents w h ich  are “  in  the  possession 
o f o th e r persons in te res ted .”  N o th in g  was 
fu r th e r  fro m  m y  in te n tio n  th a n  to  la y  down 
the  p ro p o s itio n  th a t  an ow ner o f su b je c t-m a tte r 
insured m a y  excuse h im se lf fro m  t r y in g  to  get 
m a te ria l docum ents w h ich  are in  th e  possession 
o f an o the r person because th a t  person is n o t 
in te rested  in  the  p o lic y . T h a t w o u ld  be con
t r a r y  to  th e  w hole experience o f m y  pro fes
siona l life  in  insurance m a tte rs , and  I  hope 
th a t  th e  passage c ite d  fro m  m y  ju d g m e n t w ill 
n o t be used again fo r  the  purpose o f suggesting 
th a t  th a t  was m y  v ie w . I f  th e  p la in t if f  satisfies 
th e  c o u rt on  a ff id a v it,  and n o t m ere ly  by  
le tte rs , th a t  he has made a ll reasonable en
deavours to  get the  papers fro m  a person over 
w hom  he has no co n tro l and has been unab le  to  
ge t the m , the  c o u rt w i l l  u su a lly  dispense w ith  
th e ir  p ro d u c tio n  ; b u t n o th in g  sho rt o f th a t  w ill 
suffice.

A t k i n , L .J .— I  agree. I  am  satisfied th a t 
Roche, J . in  m a k in g  th e  o rder appealed fro m  
acted in  accordance w ith  th e  long-established 
p rac tice  dea ling  w ith  cla im s b y  cargo owners on 
po lic ies o f  m arine  insurance. I t  appears to  me 
th a t  o r ig in a l o rder m ade b y  B a ilhache , J . is 
d ra w n  in  to o  lim ite d  a fo rm . I t  is c e rta in ly  
n o t in  th e  F o rm  N o . 19 in  A p p e n d ix  K .  to  the  
Rules o f C o urt. A t  th e  same t im e  F o rm  19, as 
has been po in te d  o u t on m ore th a n  one oc
casion, is its e lf  to o  lim ite d , as i t  does n o t
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P rovide fo r  th e  case o f  docum ents w h ich1 Were 
once b u t  are no longer in  th e  p la in tiffs *  posses
sion. T he  o rd e r made in  th is  case no d o u b t 
fo llow s th e  fo rm  o f  o rd e r g iven  in  a w o rk  o f 
g reat a u th o r ity ,  A m o u ld  on M arine  Insurance . 
In  the  e d it io n  o f 1909 th e  clause o f  th e  o rder 
specia lly  dea ling  w ith  ce rta in  p a r tic u la r  d o cu 
m ents— “  a l l p ro tests  su rveys,”  & c .— is, as 
here, l im ite d  to  those “  w h ic h  are now  in  the  
custody, possession, o r pow er o f  th e  said 
P la in tiff  and  th e  said o th e r persons a fo re 
said,”  w h ich  I  th in k  means a ll persons in 
terested in  th e  insurance, “  h is , o r  th e ir ,  o r 
a n y  o r o th e r o f  th e ir  b rokers so lic ito rs  o r 
agents.”  T he  reference g iven  fo r  th a t  fo rm  is, 
o d d ly  enough, said to  be F o rm  19 o f  A p p e n d ix  
K - A s I  have a lrea dy  sa id  I  th in k  th a t  l im ita 
t io n  as to  docum ents w h ic h  are in  th e  possession 
° f  the  p la in t if fs  “  and th e  said o th e r persons as 
aforesaid ”  is  w rong . T he  rea l p r in c ip le  is th a t  
expressed in  A m o u ld , a t  th e  beg inn ing o f pa r. 
1271, where he says, “  There  is one im p o rta n t 
P o in t o f p rac tice  w h ich  is pe cu lia r to  actions 
°a  po lic ies o f  m arine  insurance ; th is  is the  
Practice w hereby the u n d e rw rite r  is e n tit le d , as 
a m a tte r o f course, to  an o rder aga inst th e  
assured, re q u ir in g  th e  la t te r  to  d iscover on 
oath, and  to  produce, a l l th e  sh ip ’s papers.”  
Then th e  a u th o r goes on to  say th a t  th a t  also 
applies to  th e  assured on cargo. I  th in k  th a t  is 
^ g h t ,  and  th a t  th e  assured on cargo is ob liged 
to  produce a ll th e  sh ip ’s papers even tho ugh  
th e y  are where th e y  n o rm a lly  w o u ld  be, in  the  
Possession o f  th e  sh ipow ner and n o t o f  persons 
m terested in  th e  cargo. O f course he can d is
charge th a t  o b lig a tio n  b y  show ing th a t  he has 
made a ll reasonable e ffo rts  to  ge t th e  papers 
and canno t ge t the m . In  miy op in io n  the  
P ractica l re su lt o f  w h a t has been said b y  th e  
o ther m em bers o f  the  c o u rt is th a t  th e  o rder 
m r p ro d u c tio n  o f  sh ip ’s papers requires to  be re 
d ra fted . I  m a y  add th a t  I  th in k  th e  p a rtic u la r 
docum ents w h ich  are ca lled  fo r  here w o u ld  be 
covered b y  th e  general words in  th e  f irs t  p a r t 
o f the  o rder, b u t  inasm uch as specific docum ents 
are m en tioned  i t  w o u ld  be b e tte r to  m ake i t  
p 'car th a t  d iscove ry  o f  those specific docum ents

n o t confined to  such as are in  possession o f 
me p la in t if f  and persons in te rested  in  the  p ro 
ceedings. I  agree th a t  the  appeal should be

n i*SSe<̂ ' A pp ea l dismissed.

S olic ito rs fo r  th e  appe llan ts , Thomas Cooper 
and Co.

S o lic ito rs  fo r  th e  respondents, P arker, 
Barrett, and Co.

HIG H  COURT OF JUSTIC E.

K IN G ’S B E N C H  D IV IS IO N  

A p r i l  24 and  27, 1923.

(Before B a I l h a c h e , J .).
B o s to n  Co r p o r a t io n  v . F e n w ic k  a n d  Co .

L i m i t e d , (a)
Wrecks— Removal^—Stranded sh ip  in  fa irw a y —  

Channel blocked— S h ip  treated by owners as 
constructive to ta l loss— Notice o f abandonment 
to underwriters— L ia b il i ty  o f shipowners.

The expense o f removing a wreck can on ly  be 
recovered fro m  the owners at the tim e the 
expense is  in cun ed . Where the owners o f 
a vessel tha t has become a wreck treat i t  as 
a constructive tota l loss, and give a notice o f 
abandonment to the ir underw riters, they divest 
themselves o f the ir p rope rty  in  the vessel 
abandoned and cease to be its  owners.

Quaere, whether the p rope rty  in  the wreck is  
autom atica lly  transferred to the underwriters  
when, they have refused to accept the notice, or 
whether the wreck becomes a res nu lliu s . 

A c t io n  t r ie d  b y  B a ilhache , J . in  th e  Com m ercia l 
C ourt.

The p la in t if fs , the  h a rb o u r a u th o r ity  o f 
B oston P o rt, c la im ed fro m  th e  defendants, 
w ho were shipowners, th e  expenses o f  rem oving  
a w reck  o f one o f th e  defendants’ steamers.

O n th e  28 th  Feb. 1922 th e  defendants’ 
steam er, th e  Lockwood, le f t  B os ton  w ith  a cargo 
o f  coal fo r  H a m bu rg . As th e  steam er was 
proceeding dow n th e  r iv e r, her s teering gear 
jam m ed and  she ra n  aground. She was g o t o ff, 
and proceeded on h e r voyage ; b u t  s h o rtly  
a fte rw a rds , she ran  aground again and  on the  
n e x t flood  t id e  th e  steam er heeled ove r and 
capsized and b locked th e  channel. N o tice  
o f abandonm ent was g iven by' th e  defendants to  
th e  unde rw rite rs  b u t th e  un de rw rite rs  refused 
to  accept the  notice.

The plaintiffs removed the wreck, and brought 
this action to recover from the defendants the 
expenses of doing so.

T he defendants pleaded ( in te r a lia )  (1) th a t  
th e y  had  g iven  no tice  o f abandonm ent to  the  
un de rw rite rs , and ha d  to ld  th e  p la in t if fs  th a t  
th e y  had done so, and had th e re b y  ceased to  be 
th e  owners o f th e  w reck  ; (2) th a t  th e  p la in t if fs  
had acted under an agreem ent w h ich  precluded 
the m  fro m  suing ; and (3) th a t  th e  expenses 
in cu rre d  b y  th e  p la in t if fs  were unau thorised.

C. R . D u n lop , K.C. and G. P . Langton  for 
the plaintiffs,

R . A .  W righ t, K .C ., and S ir Robert Aske  fo r  
the  defendants. C u r. adv. vu lt.

A p r i l  27, 1923.— B a il h a c h e , J . read the  
fo llo w in g  ju d g m e n t:—

On th e  28 th  Feb. 1922, th e  de fendan ts ’ 
steam ship Lockwood s tranded in  th e  r iv e r  
W ith a m  and blocked up th e  fa irw a y  to  B oston 
H a rb o u r

(a) Reported by T. W. Morgan. Esq.. Barrister-»t-L»w.
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The p la in t if fs  are th e  h a rb o u r a u th o r ity ,  
ha v in g  th e  r ig h t  unde r sect. 29 o f  th e  P o r t o f 
B os ton  A c t  1842, and under sect. 56 o f the  
H a rbo u rs , Docks and P iers Clauses A c t  o f  1847, 
to  rem ove wrecks im p ed ing  th e  h a rb o u r and  to  
recover th e  cost o f  so do ing  fro m  th e  owners. 
T h e y  m ay  also, on  no n -p aym en t, sell th e  w recks.

T he  p la in t if fs  rem oved th e  Lockwood and 
asked th e  defendants to  p a y  th e  cost. The 
defendants refused. The p la in t if fs  sold th e  
w re ck  and  th e y  seek to  recover th e  balance o f 
th e  cost fro m  th e  defendants, w ho deny 
l ia b i l i t y .  The p la in t if fs  base th e ir  c la im  on 
th e  s ta tu tes  m en tioned.

T he  re le va n t fac ts  are these : O n th e  2nd 
M arch  1922 th e  defendants, r ig h t ly  tre a tin g  
th e  Lockwood  as a con s tru c tive  to ta l loss, gave 
no tice  o f  abandonm ent to  th e ir  unde rw rite rs . 
T he  no tice  was good, a lth o u g h  th e  unde r
w rite rs  d id  n o t accept i t .  On th e  8 th  M arch  
th e  defendants to ld  th e  p la in t if fs  w h a t th e y  had 
done. There  is a t B oston a deep-sea fishe ry  
com pany o f  w h ich  a M r. Parkes is th e  m anager. 
H e  is n o t a m em ber o f  th e  p la in t if f  co rpo ra tion , 
b u t he is in  close to u ch  w ith  them . H e 
suggested to  th e  co rp o ra tion  th a t  som eth ing 
m ig h t be m ade fo r  b o th  o f th e m  o u t o f  the  
salvage o f  th e  Lockwood. A cco rd in g ly  an o ffe r 
was m ade b y  h im  an d  was accepted b y  the  
co rp o ra tion , w h ich  is em bodied in  a m in u te  
da ted  th e  11 th  M arch  1922, w h ic h  records th a t  
th e  co rp o ra tio n  accepted M r. Parkes’ o ffe r to  
raise th e  Lockwood and to  share the  p ro fit  o r  loss.

S h o rt ly  a fte rw a rds , i t  occurred to  M r. Parkes 
th a t  a s t i l l  la rge r p ro fit  m ig h t be m ade i f  the  
Lockwood was n o t o n ly  ra ised b u t  repa ired  as 
w e ll. T he  p la in t if fs  fe ll in  w ith  th is  v iew , 
and M r. Parkes w e n t to  L o nd on  and saw the  
Salvage A ssociation, w ho b y  th is  t im e  were 
representing  th e  unde rw rite rs . T hey , too , 
lik e d  th e  scheme, as i t  was proposed to  do the  
whole w o rk  fo r  12,000/. on “  no cure no pa y  ”  
te rm s.

The Lockwood was insured against to ta l loss 
fo r  15,000/., th e  repa ired va lue  to  be the  
insured va lue . I f ,  the re fore , an agreem ent 
cou ld  be come to  on th e  lines suggested, the  
unde rw rite rs  w o u ld  p a y  a p a r tic u la r  average 
loss and n o t a con s tru c tive  to ta l loss and  w o u ld  
be saved a considerable sum , and eve rybody, 
except th e  defendants, w o u ld  be pleased.

Sir Joseph Lowry pressedr the defendants to 
fall in with the suggestion, and this they did, 
stipulating, however, with Sir Joseph Lowry 
that they should do so without prejudice to 
their notice of abandonment, to which he 
assented.

A  c o n tra c t em bodying  the  a rrangem ent was 
d ra w n  up  and signed on th e  15 th  M arch  1922. 
I t  was signed on b e h a lf o f  th e  p la in t if fs  b y  
M r. Parkes, and is in  th e  fo llo w in g  te rm s :—

“ It is hereby agreed between the Boston 
Dock and Harbour Commissioners, hereinafter 
called the contractors, And Messrs. France, 
Fenwick and Co., Limited, hereinafter called the 
owners, as follows : (1) The contractors agree 
on the terms of ‘ no cure no pay ’ to raise, float, 
and repair the s.s. Lockwood, now stranded in

the  r iv e r  W ith a m , w ith o u t de lay. T o  m ake good 
to  th e  sa tis fac tion  o f  th e  surveyors to  L lo y d ’s 
R eg iste r, and so th a t  th e  vessel can rega in  her 
class a t L lo y d ’s, a l l the  damage w h ich  the  
vessel has susta ined th ro u g h  s in k ing  o r m ay 
susta in  d u r in g  th e  opera tions o f  re floa ting , 
docking, repa iring , and o therw ise, u n t i l  she is 
redelivered to  th e  owners. T he  owners’ repre
sen ta tive  to  have th e  r ig h t  o f  w a tch in g  the  
opera tions th ro u g h o u t. (2) In  consideration 
o f  the  above, th e  owners agree to  p a y  th e  sum 
o f  12,000/. (tw e lve  thousand pounds) on the  
successful com p le tion  o f th e  ra is ing , flo a tin g  
and re co nd ition in g  o f  the  vessel as aforesaid.. 
I n  th e  even t o f  i t  p ro v in g  im p rac ticab le  to  
f lo a t and  re p a ir th e  steam er no pa ym en t is due 
under th is  agreem ent. (3) T he  con trac to rs  
agree to  h o ld  th e  owners indem n ified  from  
an y  l ia b i l i t y  th e y  m a y  have susta ined o r be 
under fo r  rem o v ing  the  said vessel o r  her cargo 
fro m  th e  fa irw a y .”

The co n tra c t is sho rt, and con ta ins as m any 
fa ta l defects as i t  is possible to  compress in to  
so sm a ll a compass. I t  is on “  no cure no p a y  ”  
te rm s. I t  is a c o n tra c t to  reco nd ition . A n d  
i t  is n o t under seal. The f irs t  tw o  defects 
m ake th e  co n tra c t u ltra  vires, and  th e  th ir d  
makes i t  unenforceable, to  say n o th in g  o f  the  
s igna tu re.

The p la in t if fs  be thou gh t themselves, la te r, 
when m uch o f  th e  salvage had been done, th a t  
a co n tra c t w ith  a co rp o ra tion  is th e  b e tte r fo r  
a seal, and  th e y  asked the  defendants to  consent 
to  th e  a ffix in g  o f a seal, b u t th e  defendants 
refused. M eanw hile , i t  had been discovered 
th a t  M r. P arkes’s 12,000/. was to ta l ly  inade
quate , and th a t  th e  expense o f  sa lv ing  and 
re co nd ition in g  w o u ld  be nearer 20,000/. o r 
22,000/. M r. Parkes declined to  go on ; so 
d id  th e  co rp o ra tion  ; b u t  th e  Lockwood was 
placed on th e  m ud  o u t o f the  fa irw a y  and  was 
u lt im a te ly  sold.

On th e  29 th  Sept. 1922, the  question  w h a t 
was to  be done came before th e  co rp o ra tion , and 
a reso lu tion  o f  th a t  da te records th a t  the re  
were o r ig in a lly  tw o  p ro jec ts  before the  corpora 
t io n — one, fo r  rem o v ing  th e  w reck  and selling 
o r des troy ing  h e r ; and th e  o th e r, fo r  re 
c o n d itio n in g  her and se lling her w hen fin ished 
to  th e  owners.

The m in u te  p la in t iv e ly  adds : “  The la tte r  
ha v in g  been adop ted, the  whole m a tte r 
developed com p lica ted  lega l questions.”

The co rp o ra tion  sought co m fo rt in  the  
op in io n  o f an em inen t counsel w ho had a w ide 
know ledge o f A d m ira lty  law , b u t th e  c o m fo rt 
w h ich  th e y  fou nd  was cold. I n  these c ircu m 
stances th e  co rp o ra tion , ha v in g  raised the  
Lockwood unde r the  c o n tra c t o f  the  15 th  M arch , 
f in d  themselves unab le to  sue upon  i t  because in  
a d d itio n  to  its  vices i t  has n o t been perfo rm ed. 
T hey  the re fo re  seek to  th ro w  the  c o n tra c t on the  
scrap-heap, a lleg ing th a t  th e y  were a ll a long 
ac tin g  unde r th e ir  s ta tu to ry  powers, and th e y  
c la im  th e  am o un t w h ich  th e y  m a y  have to  pa y  
M r. Parkes fro m  th e  defendants as a debt.

M eanw hile , th e y  have p a id  po o r M r. Parkes 
no th in g , and he is suing the m  in  ano the r action .
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I t  is v e ry  d o u b tfu l w h e the r th e  co rp o ra tio n , 
having acted unde r th e  co n tra c t o f th e  15 th  
■March, can ignore th a t  c o n tra c t and c la im  to  
have been exercising th e ir  s ta tu to ry  righ ts- 

A  good deal o f th e  reasoning in  th e  House o f 
Lords in  th e  case o f  S in c la ir  v . Brougham, (111 
L . T . R ep . l  ; (1914) A . C. 398) seems to  p o in t 
the  o th e r w a y . I  do n o t, however, decide the  
P oint, as I  am  a ttra c te d  b y  an o the r and  s im p le r 
defence w h ic h  has th e  g re a t m e r it  o f  being 
covered b y  a u th o r ity ,  sub jec t o n ly  to  a p o in t 
^ h ic h  is sough t to  be m ade on th e  abandoned 
eon trac t o f th e  15 th  M arch .

A ssum ing th e  co rp o ra tio n  to  be ab le to  fa ll 
hack on th e ir  s ta tu to ry  powers, i t  is to  be 
observed th a t  th e  expense o f  rem o v ing  a w reck  
Can o n ly  be recovered fro m  th e  owners, and  b y  
the w o rd  “  owners ”  is m ean t owners a t  th e  
tittle  the  expense was in cu rre d  : (see The C rysta l 
y  Asp. M ar. L a w  Cas. 513 ; 71 L .  T . R ep. 346 ;
(1894) A . C. 508).

T re a tin g  th e  issue between th e  pa rties , then , 
as dependent upon  th e  p la in t if fs ’ s ta tu to ry  
Powers, as th e  p la in t if fs  n o w  w ish  to  do, th e  
defendants deny th a t  th e y  were th e  owners a t 
the m a te ria l t im e , th a t  is, w hen th e  expenses 
^o re  incu rred , and th e y  re ly  on th e ir  no tice  o f 
ahandonm ent to  th e  unde rw rite rs  and th e ir  
com m un ica tion  o f  th a t  no tice  to  th e  p la in tiffs . 
111 th is  I  th in k  th e y  are r ig h t ,  b o th  on p r in c ip le  
attd  a u th o r ity .  O n p rin c ip le  i t  m u s t be borne 
jtt m in d  th a t  in  th e  case o f  a con s tru c tive  to ta l 
° ss an ow ner can o n ly  abandon to  his unde r

w rite rs. H a v in g  done th is , he d ivests h im se lf 
h is  p ro p e rty  in  th e  th in g  abandoned and 

° eases to  be its  owner.
On a u th o r ity ,  Barraclough  v . B row n  (8 Asp. 

^ a r- L a w  Cas. 290 ; 76 L .  T . R ep. 7 9 7 ; 
U 897) A  c  613) is conci usive  ; b u t  in  v ie w  

M r. D u n lo p ’s strenuous a rgum en t to  the  
con tra ry , I  had b e tte r m ake good th a t  p o in t 

y  a fu r th e r  reference to  the  case its e lf. The 
acts were th a t  th e  steam ship T . M .  Lennard, 
elonging to  th e  defendants, o u tw a rd  bound 
tttttt Goole, w e n t ashore in  the  Ouse and became 

a once an im p ed im en t to  n a v ig a tio n  and a 
in s tru c tiv e  to ta l loss. T he  owners abandoned 

. 'Wreck to  th e ir  unde rw rite rs , w ho t r ie d  to  
aise i t ,  and, ha v in g  fa ile d  in  th e ir  tu rn , 
oandoned to  th e  p la in tiffs . The p la in t if fs  b lew  
nc Wreck up  and sued th e  o r ig in a l owners fo r  

cfte expenses. I t  was he ld  th a t  th e  p la in t if fs  
k°u ld  n o t recover, as th e  defendants had, 
t ( f  j^ a n d o n in g  to  th e ir  un de rw rite rs , ceased 

be owners w hen th e  expenses had been
incurred.
w h^r ‘ D u n lo p  contended th a t  th e  abandonm ent 
^  ich defeated the  p la in t if fs ’ c la im  in  th a t  case 

a.® the abandonm ent to  th e m  b y  the  under- 
o f t u S' T h is  was a b o ld  co n ten tio n  in  v ie w  
g . ,  the  sentence in  the  ju d g m e n t o f L o rd  
in  i  ’ M  R ., in  the  C ourt o f  A ppea l, repo rted  
as, 1 Com. Cas., a t  p . 331. L o rd  E sher, M .R . 
def S wbo were the  owners, and goes on : “  The 
hJ r« lan ts, before th e  expenses were in cu rred , 
th  abandoned h e r to  th e  un de rw rite rs , and 
,,,.l:ret ° re we m us t decide th a t  th e  defendants
Were n o t lia b le .’ '

v OL. X V I . ,  N . S.

A lth o u g h  th a t  case w e n t on a d iffe re n t p o in t 
in  th e  House o f L o rd s , L o rd  W a tson  says (76 
L .  T . 797 ; (1897) A . C., a t p . 621) : “  I  am  con ten t 
to  res t m y  op in io n  o f th e  m erits  o f th e  case on 
th e  reasons assigned b y  M athew , J . and  the  
learned judges o f  the  C o u rt o f A ppea l.”

There w o u ld  thu s  be an end in  th e  defendants’ 
fa v o u r b u t fo r  a p o in t w h ich  th e  p la in t if fs  seek 
to  m ake upon  th e  co n tra c t. T h e y  say th a t,  
a lth o u g h  th e  defendants d id  a t one tim e  
abandon to  th e ir  un de rw rite rs , th e y  receded 
fro m  th a t  p o s itio n  and to o k  up th e  po s itio n  o f 
owners, and th e y  re fe r to  th e  nego tia tions 
lead ing to  th e  c o n tra c t o f  th e  15 th  M arch  and 
to  th e  c o n tra c t its e lf  w here in  the  defendants are 
“  he re ina fte r ca lled th e  owners.”

T o  th is  the re  is m ore th a n  one answer : 
F irs t ,  i f  th e  p la in t if fs  abandon th a t  co n tra c t as 
so m uch waste paper, as th e y  do and m ust, the  
co n tra c t and a ll th e  nego tia tions lead ing to  i t  
are exc luded fro m  considera tion . N e x t, th e  
con tra c t, i f  ca rried  o u t b y  th e  p la in t if fs , w o u ld  
have rendered th e  loss a p a r tic u la r  average and 
n o t a con s tru c tive  to ta l loss, and th e  defendants 
fo r  th e  purposes o f  th a t  con tra c t, were neces
s a rily  th e  owners, and th e ir  abandonm ent was 
a t an  end. I t  is obvious, how ever, th a t  th e y  
were describ ing them selves as owners fo r  th e  
purposes o f th a t  c o n tra c t o n ly , and n o t o th e r
wise, and were c e rta in ly  n o t resum ing the  
po s itio n  o f owners vis-à -v is  th e  p la in t if fs  
exercising th e ir  s ta tu to ry  powers.

T h is  c le a rly  appears fro m  the  correspondence 
between th e  Salvage A ssoc ia tion  and th e  
defendants’ so lic ito rs , and is also c lear fro m  
clause 3 o f  th e  agreem ent itse lf. The fa c t is 
th a t  the  owners had l i t t le  fa ith  in  th e  con tra c t, 
and  o n ly  entered in to  i t  a t  th e  request o f th e ir  
un de rw rite rs .

F u rth e r, th e  p la in t if fs  them selves knew  q u ite  
w e ll th e  p o s itio n  take n  up  b y  th e  defendants, 
because in  describ ing th e  arrangem ents made 
between the  pa rties, th e y  say, in  th e ir  m in u te  
o f th e  29 th  Sept. 1922, th a t  th e  o th e r p ro je c t 
was fo r  u reco n d itio n in g  her and se lling he r to  
th e  owners,”  a descrip tion  q u ite  incons is ten t 
w ith  th e ir  present con ten tion . O ne does n o t 
sell to  a m an w h a t is a lready  his.

I  need n o t pursue th e  m a tte r fu r th e r. M y  
f irs t  reason seems to  me fa ta l to  th e  p la in tiffs . 
I t  w o u ld  be as sensible to  t r y  to  h o ld  the  
p la in t if fs  to  clause 3 o f th e  c o n tra c t as to  t r y  to  
d raw  an inference adverse to  th e  defendants 
fro m  the  descrip tion  con ta ined in  i t .

M r. D u n lo p  re fe rred  me to  th e  case o f  Sm ith  
v . W ilson  (8 Asp. M ar. L a w  Cas. 1907 ; 
75 L .  T . R ep. 81 ; (1896) A . C. 579). I  
o n ly  re fe r to  i t  to  say th a t  i t  is w h o lly  irre le 
v a n t fo r  the  reasons w h ich  su ffic ie n tly  appear 
in  th e  ju d g m e n t. B y  th e  s ta tu tes th e  expense 
o f ra is ing  a w re ck  is to  be repa id . I  cou ld n o t 
in  a n y  case g ive  ju d g m e n t fo r  the  p la in t if fs  fo r  
an y  specific sum . T hey  have p a id  n o th in g  and 
are d is p u tin g  th e ir  l ia b i l i t y ,  and u n t i l  th a t  
question  is de te rm ined  i t  canno t be kno w n  w h a t 
expense th e y  have in c u rre d . As, how ever, I  
have come to  the  conclusion th a t  th e  de
fendan ts  are n o t liab le , th e  p o in t is im m a te ria l.

I I
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I  have re fra ined  fro m  expressing an y  op in ion  
w h e the r a v a lid  no tice  o f  abandonm ent, 
unaccepted b y  unde rw rite rs , w h ile  i t  d ivests 
the  ow ner o f h is p ro p e rty  in  the  w reck  a t the  
ame tim e  a u to m a tic a lly  transfe rs the  p ro p e rty  

to  th e  unde rw rite rs . I  w i l l  o n ly  say th a t  
the re  is a good deal to  be said against th is  
v ie w  in  fa v o u r o f the  w reck  becom ing in  such 
circum stances a res n u lliu s . The p o in t does n o t 
ca ll fo r  decision.

M y  ju d g m e n t is fo r  the  defendants, w ith  

Judgm ent fo r  the defendants.

S olic ito rs fo r  the  p la in t if fs , Thomas Cooper 
and Co.

S olic ito rs  fo r  the  defendants, Bottere ll and 
Roche.

June  6 and  7, 1923.
(Before L o rd  Hew art, C.J. and a Special J u ry ) .

Attorney-General v . Kirstein. (a)
Customs —  P roh ib itions  o f and restrictions  

on im ports— S p ir its — Concealment on board 
ship in  po rt— P roh ib ited  goods— S h ip  exceeding 
250 tons— Condemnation o f ship— F in e —  
Customs Laws Consolidation A c t 1876 (39 <fc 40 
V ie t. c. 36), ss. 42, 179— Customs Consolida
tion  A c t 1876 Am endm ent A c t 1890 (53 &  54 
V ie t. c. 56), ss. 1, 2, 3.

B y  sect. 42 o f the Customs Laws Consolidation  
A c t 1876, certain goods therein enumerated 
and described in  a table are proh ib ited  to be 
im ported in to  the U n ited  K ingdom , save as 
thereby excepted, and i f  any goods so enumerated 
and described are im ported in to  the U n ited  
K ingdom  contrary to the p ro h ib itio ns  or restric
tions therein contained such goods sha ll be 
fo rfe ite d  and m ay be destroyed o r otherwise 
disposed o f as the Commissioners o f Customs 
m ay direct. The table contained the fo llo w in g  : 
“  S p ir its  (not being cordials, o r perfumes or 
m edic ina l sp ir its ), unless in  ships o f fo r ty  tons 
burden at the least, and du ly  reported, o r unless 
in  glass d r stone bottles, p ro pe rly  packed in  
cases, and fo rm in g  p a r t o f the cargo o f the 
im p o rtin g  ships and du ly  reported.’’ '’ B y  
sect. 179 : I f  any sh ip  or boat sha ll be fo u n d  or 
discovered to have been w ith in  any p a r t o f the 
U nited K ingdom  having on board any s p ir its  
in  packages o f any size o r character in  which  
they are proh ib ited  to be im ported in to  the U n ited  
K ingdom  or any s p ir its  im ported contrary to 
the Customs A cts the sh ip  o r boat together w ith  
the s p ir it  sha ll be fo rfe ited . B u t by sect. 1 
o f the Customs Am endm ent A c t o f  1890 no 
ship sha ll be liable to fo rfe itu re  under sect. 179 
o f the A c t o f  1876, unless the sh ip  or boat shall 
be under 250 tons burden. B y  sect. 2 o f the A c t 
o f 1890, w ith  regard to any ship o r boat o f or 
exceeding 250 tons burden which but fo r  the A c t 
o f  1890 would be liable to fo rfe itu re , the Com
missioners o f Customs have power to fin e  any  
such ships o r boats in  any sum not exceeding 
501. where in  the ir o p in ion  a responsible officer

( a )  R e p o r t e d  b y  T .  W .  M o r g a n , E s t .. B a r r i s t e r - a t - L a w .

[K .B . D iv .

is  im p lica ted actua lly  o r by neglect. I f  the fin e  
o f  501. be considered inadequate fo r  the offence 
committed proceedings m ay be taken fo r  
condemnation o f the sh ip  or boat in  a sum not 
exceeding 5001.

The Attorney-General by in fo rm a tio n  alleged 
that the defendant's sh ip  (a German ship  
exceeding 250 tons burden, being about 2000 tons 
dead weight) was fo u n d  w ith in  a p o rt in  the 
U n ited  K ingdom  having on board concealed 
in  the coal bunkers 97 gallons o f s p ir its  in  
packages o f a size and character p roh ib ited  by 
the Customs Consolidation A c t  1876 to be 
im ported, being in  bottles not packed in  cases 
and not fo rm in g  p a r t o f the cargo d u ly  reported 
and in  tin s  each o f the size and content o f less 
than n ine  gallons, and that the responsible 
officers o f the sh ip  were im p lica ted in  the offence. 
The ju r y  having fo u n d  that there was an i l l ic i t  
im porta tion  o f s p ir its  in to  th is  country by the 
defendant's sh ip , and that a responsible officer 
o f the defendant's sh ip  was im plica ted,

H e ld , that the sh ip  m ust be condemned in  the sum  
o f 5001., w ith  costs against the defendant.

Information b y  th e  A tto rne y -G e ne ra l.
B y  a w r it ,  issued on the  3 rd  N o v . 1922, H is  

M a je s ty ’s A tto rne y -G e ne ra l sued th e  defen
d a n t A d o lf  K irs te in  and in fo rm ed  th e  cou rt 
th a t  on th e  29 th  J u ly  1922 th e  de fendan t’s 
sh ip  Cleopatra o f  a bu rden  exceeding 250 tons 
was fou nd  w ith in  a p a r t  o f th e  U n ite d  K in gd om , 
nam ely , th e  p o r t  o f N ew castle -upon-Tyne, 
ha v in g  on board  concealed in  the  coal bunkers a 
la rge q u a n tity ,  to  w it ,  n ine ty-seven gallons o f 
s p ir its  in  packages o f a size and cha rac te r in  
w h ich  th e y  were p ro h ib ite d  to  be im p o rte d  in to  
the  U n ite d  K in gd om . T h e y  were in  bo ttles  
n o t packed in  cases and n o t fo rm in g  p a r t  o f the 
sh ip  d u ly  repo rted  and in  t in s  each o f th e  size 
and  con ten t o f less th a n  n ine gallons c o n tra ry  
to  th e  s ta tu te  in  th a t  case made and prov ided- 
and th e  responsible officers o f th e  sh ip  were (in  
th e  o p in ion  o f th e  Commissioners o f  Customs) 
im p lica te d  in  th e  offence e ith e r a c tu a lly  o r by 
neglect.

The commissioners alleged th a t  the  pe na lty  
o f 50i. p ro v id e d  b y  sect. 2 o f th e  Customs 
C onso lidation A c t  1876 A m endm en t A c t  1890 
was n o t adequate fo r  the  offence. T hey  the re 
fore c la im ed th a t  b y  th e  s ta tu te  the  sh ip  became 
and was lia b le  to  condem nation  in  a sum  no t 
exceeding 5001. The A tto rne y -G e ne ra l accord
in g ly  p rayed  th a t  th e  ship be condem ned in  the 
sum  o f 5001. o r in  such lesser sum  as to  the 
c o u rt m ig h t seem meet.

The de fendant, b y  his plea, denied th e  allega
tion s  o f fa c t con ta ined in  the  in fo rm a tio n  and 
p u t  h im se lf on th e  c o u n try . The Cleopatra 
was a sh ip  o f some 2000 tons dead w e igh t. The 
s p ir its  in  question  were detected concealed 
on board  the  de fendan t’s sh ip  in  th e  p o r t  o f 
N ew castle -upon-Tyne On th e  29 th  J u ly  1922.

The Customs Law s C onso lida tion  A c t  1876 
(39 &  40 V ie t. c. 36).

Sect. 42 . The goods enumerated and described 
in  the following table o f prohibitions and restrictions 
inwards are hereby prohibited to  be im p o r te d  or 
brought in to  the United Kingdom, save as thereby

A t t o r n e y -G e n e r a l  v. K ir s t e in .
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excepted, and i f  any goods so enumerated and 
described shall be im ported or brought in to  the 
United K ingdom  contrary to  the prohibitions or 
restrictions contained therein, such goods shall be 
forfeited, and may be destroyed, or otherwise 
disposed o f as the Commissioners o f Customs may 
direct . . . .  Spirits (not being cordials, or 
Perfumed or medicinal spirits, unless in  ships of 
fo rty  tons burden at least, and in  casks or other 
Vessels capable o f containing liquids each o f such 
easks or other vessels being o f the size or content 
° f  tw en ty gallons a t the least, and du ly  reported, or 
Unless in  glass or stone bottles, properly packed in 
cafes, and form ing pa rt o f the cargo o f the im porting 
ship and du ly  reported.

Sect. 179. I f  any ship or boat shall be found or 
discovered to  have been w ith in  any po rt . . .
° f  the U n ited K ingdom  . . . having on board
*. • . any spirits . . .  in  packages o f any
stze or character in  which they are prohibited to  be 
'n iported in to  the U n ited Kingdom  . . .  or 
uny spirits . . . im ported contrary to  the
Customs Acts . . . every such ship or boat,
together w ith  any such sp irit . . . shall be
forfeited.

Customs C onso lida tion  A c t  Ï87 6  A m en d 
a n t  A c t  1890 :

Sect. ] .  No ship or boat shall be liable to  fo r
feiture under the said section (i.e., sect. 179 of the 
A ct Of 1876) for having or having had on board, or 
JU any manner attached thereto, or conveying or 
having conveyed, any goods as therein specified, 
u.r for any unlading, throw ing overboard, or destruc- 
t*°n o f goods, unless such ship or boat shall be under 
tw o hundred and f if ty  tons burden.

Sect. 2. W ith  regard to  any ship or boat o f or ex
ceeding tw o hundred and f if ty  tons burden which but 

this A c t would be liable to forfeiture as aforesaid, 
he following provisions shall apply : (a) I t  shall be 
awful for the Commissioners o f Customs . . .
0 have power to  fine any such ship or boat in  any 

sum not exceeding 501. in  any case where in  the ir 
opinion a responsible officer (as hereinafter defined, 
° f  such ship or boat is implicated either actually or by 
heglect ; . . .  (c) i f  in  any case the commissioners 
shall consider the fine of 501. aforesaid w ill not be an 
adequate penalty against any such ship or boat for 
he offence com m itted thereon i t  shall be law ful for 
hem to  take proceedings before the justices o f the 

Peace for condemnation o f the said ship or boat in  a 
sum not exceeding 5001. a t the discretion o f such 
Justices, or such proceedings m ay be taken by  the 
Commissioners before the courts and in  manner 
Prescribed in  the Customs Consolidation A c t 1876 
ud the Acts amending the same. . . .

. ect. 3, The expression “  responsible officer ”  in  
his A ct shall mean and include the master, mates, 
ud engineers o f any ship, and in  the case o f a ship 
arrying a passenger certificate the purser or chief 
eward, and where the ship is manned by  Asiatic 

yjUuien the serang or other leading Asiatic officer.
e expression "  neglect ”  in  th is A ct shall include 

Uses where goods unowned by any of the crew are 
^covered in  a place or places in  which they  could 

offi reasonably have been pu t i f  the responsible 
Ulcer or officers having supervision o f such places 

th  CXerei.sed proper care at the tim e o f loading of 
e ship or subsequently. . .
Slr  r .  W . H . In s k ip ,  K .C . (S.-G.) and W . 

°^stead  fo r  the  in fo rm a n t.
Batten, K .C ., E . A . D igby, and B . B . Stenham, 

° r  the  defendant.
¡ L o r d  H e w  art, C .J.— M em bers o f th e  ju ry ,  

sum m ing up  the  fac ts  o f th is  case to  you  I  
ee<I  n o t de ta in  y o u  long.

[K .B .  D iv .

The question  is w h e the r the re  has been a 
breach o f the  law , and th a t  depends p a r t ly  upon 
th e  law , and p a r t ly  upon the  facts. N o w  m ay 
I  rem ind  yo u  in  a few  words w h a t th e  la w  is ? 
U n de r sect. 42 o f th e  Customs C onso lidation 
A c t  1876, i t  is p ro v id ed  th a t  ce rta in  goods are 
p ro h ib ite d  to  be im p o rte d  o r b ro u g h t in to  the  
U n ite d  K in g d o m , except sub ject to  ce rta in  
cond itions, and am ong those goods is sp ir its . 
W h a t is p ro v id e d  ab ou t s p ir its  is : “  Unless in  
ships o f f o r ty  tons bu rden a t least, and in  casks 
o r o th e r vessels capable o f con ta in ing  liq u id s , 
each o f such casks o r o th e r vessels be ing o f the  
size o r con ten t o f nine ga llons a t th e  least and 
d u ly  reported , o r unless in  glass o r stone 
bo ttle s  p ro p e rly  packed in  cases and fo rm in g  
p a r t  o f the  cargo o f th e  im p o rt in g  sh ip  and d u ly  
rep o rted .”  W ith  regard to  th e  sp ir its  w h ich  
were, a fte r  some search, detected upon  the  
Cleopatra in  the  T yne  a t N ewcastle , upon  the  
29 th  J u ly  la s t year, i t  is n o t so m uch  as 
suggested th a t  these cond itions  were fu lf il le d . 
T h a t be ing so, w h a t fo llow s ? I f  one tu rn s  to  
sect. 179, i t  is p ro v id ed , am ong o th e r th ings , 
th a t  i f  an y  sh ip  o r bo a t sha ll be found , o r d is 
covered to  have been, w ith in  an y  p o r t  hav ing  
on board  ce rta in  th in gs , th e n  an  offence is 
com m itte d . W h a t is said on th e  p a r t  o f the  
A tto rne y -G e ne ra l here is th a t  th is  sh ip  was 
fou nd  ha v in g  on board  sp ir its  n o t declared, n o t 
reported , i l l ic i t  sp ir its  the re fore , and th a t  an 
offence was com m itted .

[H is  L o rd sh ip  sum m ed up  the  evidence and 
concluded.]

I  ask you , there fore, tw o  questions : (1)
W as the re  an i l l ic i t  im p o rta t io n  o f sp ir its  b y  
th e  de fendan t’s sh ip  ? (2) W as the re  a
responsible office r o f th e  ship im p lica te d , 
e ith e r a c tu a lly  o r b y  neglect ? I f  you  f in d  
th a t  a responsible office r— and “  responsible 
officer ”  includes an engineer— was im p lica te d  
a c tu a lly  th e  question w he the r som ebody was 
im p lica te d  b y  neglect becomes o f m ere ly  
academ ic in te res t.

The special ju r y  answered the  f irs t  question 
“  Yes.”  T h e y  answered the  second question 
b y  saying th a t  a responsible office r o f th e  ship 
was im p lica te d  a c tu a lly .

L o rd  H e w  ar t1, C.J.— L o o k in g  a t a l l th e  facts 
o f the  case, and the  q u a n tity  o f s p ir it  in vo lve d , 
and b y  w a y  o f w a rn in g  to  others in  lik e  case 
o ffend ing  o r a tte m p tin g  to  offend, I  condem n 
th is  ship, the  Cleopatra, in  th e  sum  o f 5001. 
and o rder th e  de fendan t to  pa y  th e  costs.

S o lic ito rs : The S o lic ito r fo r  Customs and  
Excise ; Thomas Cooper and Co.

Attorney-General v . Kirstein.



244 ASPINALL’S M A R IT IM E  LAW  CASES.

A d m .J T h e  Sy l v a n  A r ro w  (N o . 2). [A d m .

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

J u ly  9 and  16, 1923.
(Before H i l l , J .)

T h e  Sy l v a n  A r r o w  (N o . 2 ). (a)
C o llis ion  —  M a rit im e  lien— Negligence— Vessel 

chartered to fo re ign  Government— Requisi
tion— “  Bare Boat ”  fo rm — Charter o f demise 
— N o requ is ition  order— In te n tio n  to requ is i
t ion  am ounting to effective com pulsion—  
A u th o rity  o f master and crew derived fro m  
the fo re ign  Government and not fro m  the owners.

The p la in t if fs  had suffered damage by reason o f 
a co llis ion  between the ir steamship and the 
defendants' o i l tanker S. A . The co llis ion  took 
place on the 1st Dec. 1918, and at that tim e the
S. A . was in  the service o f the U n ited  States 
Government, by whom her master and crew were 
appointed and p a id . The  S. A . was sa id  to have 
been requisitioned in  December 1917 by a fo rm  
described as a R equ is ition  Charter P a rty , under 
which contro l and management o f the vessel 
was le ft in  the owners who operated the vessel on 
behalf o f the Government, but the Government 
retained the righ t, upon g iv in g  due notice, to 
requ is ition  the vessel under a fo rm  known as 
the “  Bare Boat ”  fo rm , by which the contro l 
and management o f the vessel were en tire ly  
taken out o f the hands o f her owners. I t  
appeared that in  J u ly  1918 th is  r ig h t was 
exercised and the vessel came in to  the hands 
o f the N a vy  Department, by whom she was 
operated and by whom her master and crew 
were appointed. N o  requ is ition  order other than 
the R equ is ition Charter P a rty  was produced, 
and i t  was alleged by the p la in t if fs  that no order 
had in  fa c t been made in  December 1917. I t  was 
fu r th e r contended that, although by the laws o f  
the U n ited  States re la ting  to requ is ition  the 
President had power to f ix  compensation, & c ., 
such powers had not in  fa c t been exercised, but 
the Government had elected to enter in to  a 
charter-party whereby h ire  and other rights  
and lia b ilit ie s  were m u tua lly  agreed upon.

H e ld , that having regard to the value o f an 
unrequis itioned tank steamer in  1917-1918, and  
to a l l the circumstances, i t  was certain that 
underly ing  the transaction was the threat o f 
compulsion. I t  d id  not matter whether or not 
that com pulsion was in  fa c t p u t in  operation 
according to the due fo rm s o f law , o r that the 
Government had not agreed terms o f h ire  by the 
charter-party, assuming that to have been the 
case. The charter-party was entered in to , not 
as a vo lun ta ry  act on the p a r t o f the owners, but 
w ith  the knowledge that the Government could  
and w ould exercise the ir powers o f compulsion. 
N o r would i t  make any difference i f  the Govern
ment had exercised com pulsion illeg a lly . The 
master and crew could not therefore be sa id  to 
derive au tho rity  fro m  the owners by reason o f 
the vo lun ta ry chartering o f the vessel to the 
Government.

(o) Reported by G e o f f r e y  H u t c h in s o n , Esg., Barrister
at-Law.

H eld , therefore, tha t assuming the co llis ion  was 
due to the negligence o f those in  charge o f the 
Si A ., no m a ritim e  lie n  attached, and the 
defendants could not be proceeded against by 
w r it  in  rem  against the ship.

T he T iconderoga (1857, Swa. 215), The Tasm ania 
(6 A sp. M a r . La w  Cas. 305 ; 59 L .  T . Rep. 
263 ; 13 Prob. D iv .  110), The L e m in g to n  (2 
A sp. M a r. La w  Cas. 475 ; 32 L .  T . Rep. 69), 
The R ip o n  C ity  (8 A sp. M a r .  L a w  Cas. 304 ; 
77 L .  T . Rep. 98 ; (1897) P . 226) distinguished.

M o t io n  b y  the  de fendants, th e  owners o f the  
o il ta n k  steam er S ylvan A rro w , to  dism iss an 
ac tio n  b ro u g h t aga inst th e m  b y  the  p la in t if fs  
the  owners o f  the  steam ship W . I .  Radcliffe  
c la im in g  fo r  damages sustained b y  th e ir  vessel 
in  co llis ion  w ith  th e  S ylvan A rro w  in  N ew  Y o rk  
H a rb o u r in  Decem ber 1918. A t  th a t  t im e  th e  
S ylvan A rro w  was alleged to  be unde r req u is ition  
to  th e  U n ite d  States G overnm ent.

The fac ts  and argum ents o f  counsel fu l ly  
appear fro m  the  headnote and ju d g m e n t.

D u n lo p , K .C . and  R . H .  Balloch  fo r  th e  
p la in tiffs .

Raeburn, K .C . and Dum as  fo r  the  defendants.
C ur. adv. vu lt.

J u ly  16, 1923.— H i l l , J .— O n the  1st Dec. 
1918 th e  p la in t if fs ’ steam ship, th e  W . I .  
Radcliffe , and th e  defendants’ steam ship, th e  
S ylvan A rro w , were in  co llis ion  in  N ew  Y o rk  
H a rb o u r. The Sylvan A rro w  was then , and s t i l l  
is, owned b y  the  defendants, th e  S tandard  
T ra n sp o rta tio n  C om pany, a  p r iv a te  C orpora
t io n  reg istered unde r the  laws o f th e  S tate o f  
D e law are. I t  is a d m itte d , and c le a rly  appears 
fro m  the  a ffid a v its  p u t  in , th a t  a t th e  t im e  o f th e  
co llis ion  th e  m aste r and crew o f  the  S ylvan  
A rro w  were  the  servants n o t o f  th e  defendants 
b u t o f  th e  A m erican  G overnm ent, appo in ted , 
em ployed, and con tro lled  b y  th e  N a v y  D e p a rt
m en t.

T he  issue now  to  be de term ined is w hethe r 
assum ing the  co llis ion  to  have been caused b y  
negligence o f those in  charge o f the  Sylvan  
A rro w  a n y  m a ritim e  lien  a ttached  to  th e  
S ylvan A rro w , and w hethe r b y  reason o f such 
lien  the  defendants can be proceeded against 
b y  w r i t  in  rem  against the  sh ip . The defendants 
raise th is  question b y  pa r. 2 o f th e  
defence : “  The Sylvan A rro w  was unde r
re q u is itio n  b y  and under the  sole co n tro l and  
m anagem ent o f the  G overnm ent o f th e  U n ite d  
States and was being nav iga ted  b y  persons w ho 
were the  servants o f th e  said G overnm en t and 
fo r  whose negligence th e  defendants were and 
are in  no wise responsible.”  The p la in t if fs  argued 
th a t  th is  d id  n o t t r u ly  represent the  facts and 
th a t  th e  facts should be s ta ted thus  : “  T he  
Sylvan A rro w  was charte red b y  the  defendants 
as owners to  th e  G overnm en t o f the  U n ite d  
States under a c h a rte r-p a rty  op e ra ting  as a 
demise and was there fore  under th e  sole con tro l 
and m anagem ent o f the  G overnm ent o f the  
U n ite d  States and was be ing nav iga ted  by  
persons w ho were servants o f th e  said G overn
m en t and fo r  whose negligence the  defendants
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w ere and are in  no wise pe rsona lly  responsible.”  
The p la in t if fs  contend th a t  upon  these fac ts  the  
ship became sub ject to  a m a ritim e  lie n , and th a t  
an  ac tio n  can be m a in ta ined  to  enforce i t .  T hey  
re ly , o f course, upon  The Lem ington  (2 A sp. M ar. 
L a w  Cas. 475 ; 32 L .  T . R ep. 69)— a decision 
o f S ir R o b e rt P h illim o re  in  1874— and the  d ic ta , 
in  The Ticonderoga (1857, Swa. 215), D r .  Lush - 
in g ton , and The Tasm ania  (6 Asp. M ar. L a w  
Cas. 30 5 ; 59 L .  T . R ep. 263 ; 13 P rob . D iv .  110), 
S ir James H a nn en , and The R ipon  C ity  (8 Asp. 
M ar. L a w  Cas. 304 ; 77 L .  T .  R ep. 98 ; (1897)
P. 226), Barnes, J . Some day, and p ro b a b ly  
by  a h ighe r c o u rt, The Lem ington, and those 
d ic ta  and  th e  c o n tra ry  d ic tu m  o f D r . Lu sh ing to n  
in  The D ru id  (1842) W m . R ob . 391, w i l l  have 
to  be considered in  the  l ig h t  o f the  princ ip les  so 
c learly  la id  dow n b y  th e  C ourt o f  A ppea l in  
The Parlem ent Beige (5 Asp. M ar. L a w  Cas. 83, 
234 ; 42 L .  T . R ep. 273 ; 5 P rob . D iv .  218), the  
Rouse o f Lo rds  in  The Castlegate (7 A sp. M ar. 
L a w  Cas. 284 ; 68 L .  T . R ep. 99 ; (1893) A . C. 
32), and th e  P r iv y  C ouncil in  The U top ia  (7 
Asp. M ar. L a w  Cas. 408 ; 70 L .  T . R ep. 47 ;
(1893) A . C., a t pp . 497, 499).

The general p r in c ip le  is thu s  s ta ted  in  The 
U top ia : “  The  fo u n d a tio n  o f th e  lie n  is the  
negligence o f th e  owners o r th e ir  servants 
m  the t im e  o f th e  co llis ion , and i f  th a t 
be n o t p roved  no lien  comes in to  existence. 
In  th e  recent case o f The Castlegate (sup .) 
language used b y  the  M aster o f th e  R o lls  in  
The Parlem ent Beige (sup.) w h ich  expresses 
the above v ie w  was quo ted  w ith  an ap p ro va l 
w h ich th e ir  Lo rdsh ips  desired to  repea t.”  W h a t 
L o rd  Esher said was : “  T hough th e  sh ip  had 
been in  co llis ion  and has caused in ju r y  b y  
yeason o f th e  negligence o r w a n t o f s k il l o f  those 
in  charge o f her, y e t she canno t be made the 
^eans  o f com pensation i f  those in  charge o f her 
Were n o t th e  servants o f her the n  owner, 
as i f  she was in  charge o f a com pulsory  
P ilo t.”  i n  The Castlegate (7 Asp. M ar. L a w  Cas. 
284, a t p .2 8 8  ; 68 L .T .R e p .  99, a t p . 103 ; (1893) 
A- C. 52) L o rd  W atson  sta ted  the  p rin c ip le  

the m a ritim e  la w  to  be th a t  inasm uch 
as every proceeding in  rem  is in  substance 
a Proceeding against th e  ow ner o f th e  ship, a 
Proper m a ritim e  lie n  m us t have its  ro o t in  his 
Personal l ia b i l i t y .  H e  the n  refers to  damage 
Actions ( The Lem ington (sup.) and The T icon- 
“ eroga (sup.), had been c ited ) and says : “  I t  
was argued th a t  th e  case o f lien  fo r  damages b y  
c° llis io n  furn ishes ano the r exception to  the  
general ru le , and the re  are decisions and d ic ta  
w h ich  p o in t in  th a t  d ire c tio n  ; b u t these 
au thorities  are h a rd ly  reconcilab le  w ith  the  
ju dg m en t o f D r . L u sh in g to n  in  The D ru id  
a I3-) ’ o r w ith  th e  la w  la id  dow n b y  the  C ourt o f 
Appeal in  The Parlem ent Beige (sup.), and he 
‘ hen quotes L o rd  E sher. B u t  i t  m a y  be th a t  
* ° r  me, The Lem ington (sup.), w h ich  is a d ire c t 
decision, is th e  govern ing  a u th o r ity .  L e t us see 
w ha t i t  and th e  d ic ta  in  th e  o th e r cases come to . 
R  the y  are law , th e y  m ake an exception to  the  
general ru le . W h a t prec ise ly  is th e  exception  ? 
L* The Ticonderoga (sup) th e  observations o f 

r - L u sh in g to n  appear to  me to  be c lea rly

obiter. In  th a t  case i t  does n o t appear th a t  
the  M aster and crew were appo in ted  o r p a id  b y  
the  charterers, th e  F rench  G overnm ent, b u t 
o n ly  th a t  th e  sh ip  was under the  orders o f the  
charterers “ in  the  service o f th e  F rench 
G overnm ent.”  I n  th e  course o f h is ju d g m e n t 
he said : “ l a m  n o t aware, where the re  has 
been an y  proceeding in  rem, and th e  vessel so 
proceeded against has been c lea rly  g u ilty  o f 
damage, th a t  a n y  a tte m p t has been made in  
th is  c o u rt to  deprive  the  p a r ty  com p la in ing  o f  
the  r ig h t  he has b y  th e  m a ritim e  la w  o f th e  
w o rld  o f proceeding aga inst the  p ro p e rty  itse lf. 
Supposing a vessel is cha rte red so th a t  th e  
owners have d ivested themselves, fo r  a 
pecun ia ry  consideration, o f a ll pow er, r ig h t  and 
a u th o r ity  over the  vessel fo r  a g iven tim e , and 
have le ft  to  the  charterers the  a p p o in tm e n t o f 
th e  m aster and crew, and  suppose in  th a t  case 
the  vessel had  done damage, and was proceeded 
aga inst in  th is  co u rt— I  w i l l  a d m it fo r  the  p u r
poses o f a rgum en t th a t  the  charterers and  n o t  
the  owners w o u ld  be responsible elsewhere, 
a lth o u g h  I  g ive no o p in ion  upon  th a t  p o in t, b u t 
s t i l l  I  should here say to  th e  pa rties  w ho had 
received th e  damage, th a t  th e y  had, b y  th e  
m a ritim e  la w  o f  na tions, a rem edy against the  
sh ip  its e lf.”  T hen he goes on to  con tra s t th e  
case o f a p i lo t  b y  com puls ion . The n e x t case 
is th e  case o f The Lem ington (sup.), in  w h ich  Sn 
R o b e rt P h illim o re  said : “  I  th in k  th e  la w  was 
c o rre c tly  la id  dow n b y  D r . L u sh in g to n  in  "h e  
Ticonderoga (sup.) and The D ru id  (s lip .) 
and he w e n t on : “  A  vessel, p laced b y  its  rea l 
owners w h o lly  in  th e  co n tro l o f charterers o r  
h ire rs , and em ployed b y  th e  la tte r  fo r  th e  
la w fu l purposes o f the  h ir in g , is  he ld  b y  th e  
charterers as p ro  hac vice owners. Dam age 
w ro n g fu lly  done b y  th e  res, w h ils t in  possession 
o f the  charterers, is, the re fore , damage done b y  
th e  ‘ owners ’ o r th e ir  servants, a lth ou gh  those 
owners m a y  be o n ly  te m p o ra ry . Vessels 
suffering damage fro m  a charte red sh ip  are 
e n tit le d  p r im d  fac ie  to  a m a ritim e  lien  upon the 
sh ip  and lo o k  to  the  res as secu rity  fo r  the  
re s titu t io n . I  canno t see how  the  owners o f 
the  res can take  aw ay th a t  secu rity  b y  h a v in g  
te m p o ra r ily  transfe rred  th e  possession to  th ird  
pa rties . A  m a ritim e  lien  attache's to  a sh ip  
fo r  damage done, th ro u g h  the  negligence o f those 
in  charge o f he r in  whosesoever’s possession 
she m ay  be, i f  th a t  damage is in flic te d  b y  h e r 
w h ils t in  the  course o f her o rd in a ry  and la w fu l 
em p loym ent, au thorised b y  her owners, w he the r 
the  damage is done th ro u g h  the d e fa u lt o f  the 
servants o f th e  ac tu a l owners, o r o f the  servants 
o f the  cha rte rin g  owners, the  res is equa lly  
responsible, p rov ided  th a t  th e  servant m ak in g  
d e fa u lt is  n o t ac tin g  u n la w fu lly  o r o u t o f the  
scope o f  h is a u th o r ity .”  I t  w i l l  be observed 
th a t  in  b o th  those cases— I  am  n o t q u ite  sure 
th a t  i t  does n o t cover m uch o f the  earlie r 
judgm en ts  in  th is  m a tte r— the  sh ip  is spoken o f 
as be ing “  th e  g u ilty  p a r ty .”

The n e x t case is The Tasm ania (sup.), in 
w h ich  S ir James H annen review ed th e  cases in  
The R ipon  C ity  (8 Asp. M a r. L a w  Cas. 304 ; 77
L .  T . R ep. 98 ; (1897) P . 326), and expressed the
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op in ion  th a t  The Lem ington (sup.) was r ig h t ly  
decided. Speaking o f The Parlem ent Beige 
(sup.) and th e  d ic ta  I  have re ferred to , he said : 
“  I  am  convinced th a t  the  judges d id  n o t in te n d  
to  decide th a t  in  no circum stances can a 
m a ritim e  lien  be ob ta ined  unless th e  owners o f 
the  res are pe rsona lly  liab le  in  respect o f  the  
c la im . I t  w i l l  be fou nd , in  accordance w ith  
m odern p rinc ip les  and au tho ritie s , th a t  the re  
are ce rta in  cases in  w h ich  a m a ritim e  lien  m ay 
e x is t and be enforced against the  p ro p e rty  o f 
persons n o t pe rsona lly  lia b le  fo r  a c la im  and 
who are n o t the  persons w ho, o r whose servants, 
have acqu ired the  service o r done the  dam age.”  
A  l i t t le  la te r, speaking o f a m a ritim e  lien , he 
says : “  T h is  r ig h t  m ust, the re fore , in  some w ay 
have been de rived fro m  th e  ow ner e ith e r 
d ire c t ly  o r th ro u g h  th e  acts o f persons de riv in g  
th e ir  a u th o r ity  fro m  th e  ow ner.”  T hen a t 
p . 244 he considers the  case o f  a chartered sh ip  : 
“  The p rin c ip le  upon  w h ich  owners w ho have 
handed over th e  possession and co n tro l o f a 
vessel to  charterers and upon w h ich  mortgagees 
an d  others in te rested in  her w ho have allowed 
the  owners to  rem a in  in  possession are lia b le  to  
have th e ir  p ro p e rty  take n  to  sa tis fy  c la im s in  
respect o f m a tte rs  w h ich  g ive  rise to  m a ritim e  
liens, m ay, in  m y  op in ion , be deduced fro m  the 
general p rinc ip les  I  have above sta ted and thus 
expressed. As m a ritim e  liens are recognised 
b y  la w , persons w ho are a llow ed by  those 
in te rested  in  a vessel to  have possession o f  her 
fo r  th e  purpose o f  using o r em p loy ing  in  the  
o rd in a ry  m anner, m us t be deemed to  have 
received a u th o r ity  fro m  those in te rested in  her 
to  sub ject th e  vessel to  cla im s in  respect o f 
w h ich  m a ritim e  liens m ay  a tta ch  to  her a ris ing  
o u t o f  m a tte rs  occu rring  in  the  o rd in a ry  course 
o f he r use o r em p loym en t, unless the  parties 
have so acted tow ards each o th e r th a t  the  p a r ty  
asserting the  lie n  is n o t e n tit le d  to  re ly  on such 
presum ed a u th o r ity .  I n  m y  op in ion , i t  is r ig h t  
in  p rin c ip le , and o n ly  reasonable in  o rder to  
secure p ru d e n t na v ig a tion , th a t  th ird  persons 
whose p ro p e rty  is damaged b y  negligence in  the  
n a v ig a tio n  o f a vessel b y  those in  charge o f her 
shou ld  n o t be dep rived  o f th e  se cu rity  o f the  
vessel b y  arrangem ents between th e  persons 
in te rested  in  her and those in  possession o f  her.
. . . . T he  persons in te rested in  a vessel,
in  p lac ing  he r in  the  possession and co n tro l o f 
o th e r persons, to  be used o r em ployed in  the  
o rd in a ry  w ay, m us t con tem pla te  th a t  cla im s 
m a y  arise agsinst her in  respect o f r ig h ts  g iven 
b y  the  m a ritim e  law , and m ay  be take n  to  have 
au tho rised  those persons to  sub ject th e  vessel 
to  those c la im s.”  I n  these cases i t  w i l l  be seen 
th a t  the  l ia b i l i t y  o f  the  sh ip  and o f  the  ow ner 
th ro u g h  the  ship, is based upon th e  fa c t th a t  the  
neg ligen t persons “  de rived  th e ir  a u th o r ity  fro m  
the  owner, and th a t  th e  ow ner p laced the  sh ip  in  
th e  possession and co n tro l o f o th e r persons to  be 
used and em ployed in  the  o rd in a ry  w a y  ”  ; and 
th a t  the  “  charterers in  w hom  th e  con tro l o f the  
sh ip  has been vested b y  th e  owners are deemed 
to  have de rived th e ir  a u th o r ity  fro m  the owners 
so as to  m ake th e  sh ip  liab le  fo r  the  negligence 
o f  the  charterers, w ho are p ro  hac vice owners.”

[ A d m .

L e t us see w hethe r the  U n ite d  States 
N a v y  m en in  charge o f th e  S ylvan A rro w  
de rived  th e ir  a u th o r ity  fro m  the  defen
dants ; w he the r the  defendants p laced the 
Sylvan A rro w  in  th e  possession and  co n tro l o f 
the  U n ite d  States G o v e rn m e n t; w he the r the  
co n tro l o f the  sh ip  was vested b y  the  defendants 
in  th e  U n ite d  States G overnm ent. A ccord ing  
to  th e  a ff id a v it o f  M r. A li,  sw orn on the  12th 
O ct. 1922, pa r. 3, the  S ylvan A rro w  was re- 
qu is ioned b y  the  U n ite d  States G overnm ent in  
Dec. 1917, and handed ove r unde r such req u is i
t io n  to  th e  N a v y  D e p a rtm e n t on th e  15th J u ly  
1918, and rem ained unde r such re q u is itio n  u n t il 
the  21st Jan . 1919. T o  the  a ff id a v it o f  M r. 
Morse (sworn on th e  2nd M arch  1923) are 
e xh ib ite d  th e  re q u is itio n  ch a rte r-p a rty , and i t  
is sw orn  th a t  fro m  the  15 th  J u ly  1 9 i8  to  the  
21st Jan . 1919 the  S ylvan A rro w  was under th a t  
p o rtio n  o f  the  e x h ib it  w h ich  is designated the  
Bare B o a t F o rm . B y  an a ff id a v it sw orn in  th is  
ac tio n  on the  25 th  J u ly  1922, M r. D . R adc liffe . 
fo r  the  p la in t if fs , s ta ted  th a t  th e  p la in t if fs  were 
advised th a t  th e  Sylvan A rro w  had  been 
requ is itioned  b y  th e  U n ite d  States G overnm ent 
in  Dec. 1917, and in  the  fo llo w in g  J u ly  had been 
taken  over b y  th e  N a v y  D e p a rtm e n t, and was 
released b y  the  N a v y  D e p a rtm e n t e a rly  in  1919. 
I t  was upon  the  s treng th  o f th a t  a ff id a v it th a t  
the  p la in t if fs  ob ta ined  leave to  m a in ta in  the  
ac tio n  n o tw ith s ta n d in g  th a t  tw o  years had 
elapsed fro m  the  date o f th e  co llis ion . The 
re q u is itio n  c h a rte r-p a rty  e xh ib ite d  is executed 
b y  the  defendants and  b y  th e  D ire c to r o f 
O pera tions fo r  th e  U n ite d  States S h ipp ing  
B oa rd . I t  is headed : “  R e q u is itio n  cha rte r- 
p a r ty ,”  and begins : “  T h is  re q u is itio n  cha rte r 
made and  concluded upon  in  th e  D is tr ic t  o f  
C o lum bia the  29 th  da y  o f  Dec. 1917.”  I t  
recites : “  W hereas, b y  re q u is it io n  order, da ted 
the  29 th  Dec. 1917, pu rsua n t to  th e  U rg en t 
D e fic iency A c t  o f  th e  15 th  June  1917, and the 
P res iden t’s E x e cu tive  O rder o f  the  11 th  J u ly  
1917, the  U n ite d  States has requs itioned  the 
use o f  the  steam ship S ylvan A rro w , and whereas 
i t  is desired . . . to  f ix  th e  com pensation
w h ich  the  U n ite d  States sha ll p a y  to  the  ow ner 
fo r  the  use o f the  sh ip  so requ is itioned , and to  
define b y  agreem ent the  r ig h ts  and du ties  o f 
the  U n ite d  States and o f the  ow ner w ith  respect 
to  th e  opera tion  o f the  vessel unde r the  re 
q u is itio n , i t  is agreed : F irs t,  th e  te rm s and con
d itio n s  under w h ich  the  vessel is to  be operated 
shall be those con ta ined in  the  T im e  F o rm  here
to  annexed ; p ro v id ed , however, th a t  a t  the 
tim e  o f the  re q u is itio n  o r a t a n y  tim e  the rea fte r, 
on five  days’ w r it te n  no tice , th e  U n ite d  States 
m ay  opera te the  vessel unde r th e  te rm s and 
cond itions con ta ined in  the  ‘ Bare B o a t F o rm  ’ 
hereto annexed.”  The tim e  fo rm  contem plates 
th a t  th e  G overnm ent has take n  possession o f 
the  sh ip  and de livers possession back to  the  
owners fo r  th e  owners to  operate the  sh ip  fo r  the  
G overnm en t ; unde r i t  the  m aster and  crew  are 
the  servants o f th e  ow ner. The B are  B oa t 
F o rm  contem plates th a t  the  sh ip  sha ll rem a in  
in  th e  service o f  th e  U n ite d  States under the  
re q u is itio n  order, and provides th a t  the  U n ite d

T h e  S y l v a n  A r r o w  ( N o . 2 ) .
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States sha ll m an and operate the  vessel. I t  
is n o t q u ite  clear, b u t I  was to ld  th a t  in  Dec. 
1917 th e  sh ip  was s t i l l  in  th e  b u ild e r’s hands. 
P rom  correspondence e xh ib ite d  i t  appears th a t  
by  d ire c tio n  o f the  U n ite d  States S h ipp ing  
Contro l C om m ittee , she was handed ove r to  the  
N a vy  D e p a rtm e n t on the  15 th  J u ly  1918, and 
in  the  same m o n th  no tice  was g iven  th a t  the  
G overnm ent w o u ld  operate th e  vessel under 
the  Bare B o a t fo rm  o f cha rte r. T he  precise 
status o f th e  S h ipp ing  C o n tro l C om m ittee  does 
n o t appear, b u t, i f  i t  was n o t a b ranch  o f the  
U n ite d  States S h ipp ing  B oa rd  o r o f th e  U n ite d  
States S h ipp ing  B oa rd  E m ergency F lee t 
C orpora tion , th e  correspondence shows th a t  its  
acts were ra t if ie d  b y  the  C orpo ra tion .

F rom  a ll th is  I  d ra w  the  conclusion th a t  the  
ship was, in  fa c t, com p u lso rily  surrendered b y  
Die owners to  th e  U n ite d  States G overnm ent.
1 am  the  m ore ce rta in  o f th is  conclusion because 
the ship was an o il ta n ke r. I n  1917-18 an y  
shipowner w ho had  a ta n k e r free fro m  G overn- 
m ent co n tro l cou ld  have become r ic h  beyond 
the dreams o f avarice . I  see no reason w h y  
1 should d o u b t the  a ffid a v its  o r the  docum ents 
^ h ic h  sta te  th a t  the  sh ip  was requ is itioned .
I t  is said fo r  th e  p la in t if fs  th a t  no req u is ition  
order has been produced o r disclosed, and i t  is 
suggested th a t ,  in  fa c t, the re  was no o rder on 
the 29 th  Dec. 1917. W he th e r an o rder was 
ac tu a lly  made o r n o t, does n o t seem to  m e to  
rua tte r m uch . I f  the  in te n tio n  to  m ake an 
order were in tim a te d  to  the  ow ner, i t  w ou ld  
be as effective  a com puls ion as i f  i t  were 
ac tu a lly  d ra w n  up . T he  essential fa c t is  th a t  
the ow ner entered in to  the  c h a rte r-p a rty  
because th e  U n ite d  States G overnm ent had 
Power to  com pel h im  to  g ive  possession o f the  
ship to  the  G overnm ent. I t  was also said th a t  
the m ethod  adop ted b y  the  G overnm ent was 
up t in  s tr ic t  com pliance w ith  th e  U rg e n t 
Deficiency A c t  1917. B y  sect. 1 (e) the  P resi
dent is g iven power in te r a lia  to  req u is ition , or 
take over, the  possession o f . . . a n y  sh ip  now  
c°ns truc te d  o r in  the  process o f cons truc tion . 
D y  sect. 2 the  P resident was g iven power to  
take in to  possession, i f  h is orders were n o t 
obeyed. B y  sect. 3 ju s t  com pensation was to  
bp pa id , to  be de term ined b y  th e  President, 
w *th a pow er to  sue to  persons d issatisfied 
^ t h  the  am oun t. B y  sect. 4  th e  P resident 
may  exercise the  powers th ro u g h  such agency 
Pr  agencies as he sha ll de term ine. B y  E xecu
tiv e  O rder th e  P resident delegated h is powers 

the  U n ite d  States S h ipp ing  B oa rd  and the 
Em ergency S h ipp ing  C orpo ra tion . I t  is said 
th a t because the  G overnm ent, instead o f f ix in g  
the ju s t  com pensation fo r  the  S ylvan A rrow , 
Proceeded to  en ter in to  a c h a rte r-p a rty  w ith  
be ow ner de fin ing  the  h ire  and the  o ther 

u iu tu a l ob liga tions o f th e  G overnm ent and the 
ovmers, th e  e lem ent o f com puls ion disappeared, 
and the  ow ner m us t be trea te d  as one w ho had 
v ° lu n ta r i ly  cha rte red his ship to  th e  G overn
m ent. 1 canno t agree. U n d e rly in g  th e  whole 
transaction  was the  com pulsion , th e  fa c t th a t  
he G overnm ent had  and w o u ld  have exercised 
he power to  take  possession o f the  sh ip  w hethe r

th e  ow ner consented o r n o t, and also had 
pow er to  operate th e  sh ip  b y  its  ow n servants 
i f  i t  so chose. I  am  n o t in  th e  least suggesting 
th a t  in  fa c t th e  G overnm ent d id  n o t proceed in  
th e  precise w a y  in tended b y  the  A c t ; b u t, 
supposing i t  d id  n o t, the  p la in t if f ’s case is no 
b e tte r, because i f  the  G overnm ent exercised a 
com pulsion ille g a lly  i t  exercised com pulsion ; i f  
i t  exercised i t  le ga lly  i t  exercised com pulsion . 
I f  i t  was ille g a l the  po s itio n  w o u ld  be analagous 
to  th a t  o f a sh ip  w h ich  had  been seized b y  
p ira tes, in  w h ich  case i t  cou ld  n o t possib ly  be 
suggested th a t  th e  ow ner o f the  sh ip  should, in  
fo rm  o f procedure, be responsible fo r  th e  
neg ligent n a v ig a tio n  b y  the  p ira tes. Such 
being the  po s itio n , i t  canno t in  a n y  sense be 
said th a t  th e  m aster and crew o f th e  S ylvan  
A rro w , w ho were the  servants o f the  U n ite d  
States N a v y  D e pa rtm e n t, de rived  th e ir  
a u th o r ity  fro m  the  defendants, o r th a t  the  
defendants p laced the sh ip  in  the  possession and 
con tro l o f the  N a v y  D e pa rtm e n t, o r th a t  the  
co n tro l o f the  sh ip  was vested b y  th e  defen
dants in  the  N a v y  D e pa rtm e n t. A ccep ting  The 
Remington (sup .) and the  d ic ta  in  The Ticonderoga 
(sup.), The Tasm ania (sup.) and The R ipon  
C ity  (sup.) as sound law , the  fac ts  o f the  
present case do n o t come w ith in  them . U pon 
those fac ts  I  ho ld  th a t  no m a ritim e  lien  
a ttached  b y  the  co llis ion  and th a t  th e  defen
dants are n o t, e ith e r th ro u g h  th e ir  vessel, o r 
otherw ise, responsible to  the  p la in tiffs , and 
there  w il l  be ju d g m e n t fo r  the  defendants, w ith  
costs.

S o lic ito rs : P arker, Garrett, and Co. ; Thomas 
Cooper and Co.

Oct. 18 and  31, 1923.
(B efore H i l l , J.)

T h e  A u s t r a l m e a d . (a)
C o llis ion— Vessel tu rn in g  in  the rive r Hum ber

__Local rules— W histle signal— D u ty  o f other
vessels to keep out o f the way o f the tu rn in g  
vessel— Hum ber Rules 1910, art. 14.

A r t  14 o f the Hum ber Rules 1910 requires a 
vessel commencing to tu rn  round  in  the rive r  
Hum ber to blow a prescribed whistle s ignal, 
upon which the duty is  imposed upon approach
in g  vessels to keep out o f her way.

The defendants' vessel, w h ils t w a iting  to enter 
the A lexandra  Dock at H u ll,  du ly  gave the 
prescribed signa l and commenced to tu rn  on 
the flood  tide, head to tide. I n  these circum - 
stances those in  charge o f the tug tow ing the 
p la in t if f 's  vessel, which had ju s t  le ft the lock 
p it  o f the A lexandra  Dock, bound up rive r, 
took an u p -rive r course to pass the defendants 
vessel, and could have passed her in  safety had  
she continued her tu rn in g  movement j  he 
defendants' vessel, however, came ahead, and
a co llis ion  ensued. ,

H eld, that a rt. 14 imposed upon the tug the duty  
to keep out o f the way o f the defendants vessel

(arHeDcn^d by GEorrR^ Hutchinson, E m .. B a r r i .U r -
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w hile she was tu rn in g  round  ;  but i t  im ported  
a correlative du ty  upon  the defendants’’ vessel 
to tu rn  round, not m erely p u t herself athw art 
the stream and so continue, and to tu rn  in  a 
proper way, using, no more water than was 
reasonably necessary fo r  the purpose. The 
other vessel was on ly  bound to give such room  
as was reasonably necessary.

The defendants' vessel held alone to blame. 
A c t io n  fo r  dam age b y  collision.

The p la in t if fs  were th e  owners o f the  keel 
Pioneer, and  th e  defendants were the  Com m on
w e a lth  G overnm ent L in e , the  owners o f the  
steam ship Austra lm ead, o f  4151 tons gross, 
and 2475 tons n e t reg is ter, 370.1 ft. long, 
5 1 .1 ft. beam.

The facts fu l ly  appear in  th e  ju d g m e n t o f 
th e  learned judge.

The defendants b lam ed the  Salvage and the  
Pioneer fo r  (am ongst o th e r a lleged acts o f 
negligence) fa il in g  to  com p ly  w ith  a r t .  14 o f  the  
H u m b e r Rules 1910.

A r t .  14 o f th e  H u m b e r Rules 1910, prov ides i
When a vessel is commencing to  tu rn  round or 

for any reason is not under command and cannot 
get out o f the way o f any approaching vessel, she 
shall signify the same by four short blasts o f the 
steam whistle in rapid succession, and i t  shall 
thereupon be the d u ty  o f the approaching vessel 
to keep out o f the way o f the steam vessel so 
situated. A  steam vessel, before commencing to  tu rn  
round, shall im m ediately before g iving the signal 
referred to  in th is rule, indicate the direction in 
which she proposes to  tu rn  by sounding the one 
short blast or two short blasts signals prescribed 
by art. 28 o f the General Regulations. . . .”

Stephens, K .C . and S in c la ir  Johnston  fo r  the  
p la in tiffs .

Bateson, K .C . and Dum as  fo r  th e  defendants. 
The argum ents o f counsel fu l ly  appear fro m  

the  ju d g m e n t. C ur. adv. vu lt.

Oct. 31, 1923.— H i l l , J .— In  th is  case the  
co llis ion  happened a t  ab ou t 8.50 a.m . on the  
25 th  Jan . 1923, in  th e  r iv e r  H u m b e r. P la in tiffs  
are the  owners o f th e  keel Pioneer and her 
cargo o f w hea t and maize, and  he r m aster 
and m ate . The defendants are the  owners o f 
the  steam ship Austra lm ead.

The Pioneer, a keel o f 160 tons cap ac ity  a n d  
6 1 ft. long , was one o f e igh t keels in  to w  o f the  
screw tu g  Salvage, w h ich  was 8 0 ft. in  le ng th . 
T he  keels were in  fo u r ranks, the  Pioneer be ing 
the  f irs t  keel in  th e  p o r t  ra n k . The whole 
f lo t i l la  was ab ou t 47 0 ft. in  le ng th . The 
Salvage, w ith  her tow s, had  s h o rtly  before le ft  
the  lo ck  p i t  o f  the  A le xa n d ra  D ock , and  was 
bound u p -r iv e r fo r  Goole. A n o th e r tug , w ith  
tow s, had le ft  a few  m inu tes  ea rlie r and  passed 
u p -r iv e r. A  th ir d  tu g , th e  K room an, w ith  tow s, 
le ft  ab ou t the  same tim e  as the  Salvage and was 
a l i t t le  a b a ft her on th e  Salvage's s ta rboa rd  side.

The Austra lm ead, a steam ship o f  4151 tons 
gross, 370 ft. long , p a r t  laden, and d ra w in g  15 ft. 
a f t ,  was in  charge o f  a p i lo t  and had  a head tu g . 
She was bound fo r  A le xan d ra  D ock , b u t she 
had some tim e  to  w a it  before she cou ld  en ter. 
She had come u p -r iv e r and when abreast o f 
N o . 12 buoy  and be ing sou th  o f m id -r iv e r, she

[A d m .

gave th e  p o r t he lm  tu rn in g  signa l and began 
to  tu rn ,  in te n d in g  to  ge t head to  t id e  and w a it.

The Austra lm ead  and  th e  Pioneer were in  
co llis ion , th e  stem  o f th e  Austra lm ead  w ith  the  
p o r t  side o f  the  Pioneer fo rw a rd  o f am idships. 
I t  is agreed th a t  th e  b lo w  was a t ab ou t a r ig h t  
angle, th e  Pioneer head ing a b o u t west and  the  
A ustra lm ead  a b o u t N . o r N . b y  E . The 
A ustra lm ead  ca rried  th e  Pioneer on he r bow 
a l i t t le  w ay , and the  Pioneer the n  fe ll o ff and 
sank. The po s itio n  o f  the  w re ck  is agreed, as 
fixe d  b y  th e  N o tice  to  M ariners , “  abou t 
100 ft. o f f  the  S.E. course o f th e  H u ll and 
B a rn s le y  R iv e r  Side Q uay in  2 1 ft. o f  w a te r.”  
The witnesses spoke o f th a t  kn u ck le  as the  
west, knu ck le  o f th e  je t ty .  I t  is agreed th a t  the  
place o f co llis ion  was sou th  o f th a t  knu ck le  ; 
the  d istance aw ay fro m  the  kn u ck le  is n o t 
agreed. A t  th is  p o in t the  channel between 
the  knu ck le  and th e  line  o f buoys on the  south 
side o f the  r iv e r  is ab ou t 2000 ft. w ide. The 
t id e  was flood, tw o  kno ts  ; the  w eathe r fine w ith  
some haze, and i t  was sm oky ove r th e  land . 
T he  w in d  was W .N .W . o ff th e  to w n  o f H u ll.

There are some discrepancies in  th e  evidence 
on each side : b u t the  m a in  fac ts  are p re tty  
clear. The Austra lm ead, ha v in g  come u p -r iv e r 
a t va rious speeds, and, be ing su b s ta n tia lly  
on th e  sou th  side o f  the  channel when abreast 
o f N o . 12 buoy  (some o f her witnesses say as 
near N o . 12 b u oy  as 100ft.), she gave her tu rn in g  
signal and began to  tu rn  b y  p u t t in g  th e  engines 
fu l l  ahead and the  he lm  h a rd -a -p o rt, and w ith  
her tu g  on the  s ta rboa rd  bow . A ccord ing  
to  he r logged tim es, th is  was a b o u t three 
m inu tes before the  co llis ion . She had go t 
head ing a b o u t a th w a rt (i.e., N . o r N . b y  E .) 
when th e  Salvage and her tow s were seen. 
A t  th e  tim e  o f the  co llis ion  she was on abou t 
the  same head ing and had n o t succeeded in  
g e ttin g  m ore th a n  a th w a rt. The Salvage and 
he r tow s came aw ay fro m  th e  lo ck  p i t  and  o u t 
in to  th e  r iv e r  and  tu rn e d  under ha rd -a -p o rt 
he lm , and had  g o t head ing u p -r iv e r b y  th e  tim e  
o f  the  co llis ion .

The p la in t if fs ’ case is th a t  the re  was p le n ty  
o f  room  fo r  the  Austra lm ead  to  tu rn  head to  
t id e , as her signal in d ica ted , and fo r  th e  Salvage 
and  keels a t the  same tim e  to  pass in to  the 
r iv e r  and tu rn  u p -r iv e r, b u t th a t  the  A u s tra l
mead d id  n o t tu rn  in  a p rope r m anner, th a t  is, 
she swung too  s lo w ly  and came too  fa r  to  the 
n o rth  and a t too  g rea t a speed.

The de fendants ’ case is th a t  the  Austra lm ead  
tu rn e d  in  a p ro pe r m anner and  th a t  th e  Salvage 
ou gh t to  have passed the  Austra lm ead  s ta rboard  
to  s ta rboa rd  and the n  tu rn e d  u p -r iv e r, b u t in 
stead p o rte d  across th e  bows -o f  the  A u s tra l
mead.

I  w i l l  a t  once get r id  o f the  charge against 
th e  Salvage th a t  she ou gh t to  have passed on the  
s ta rboa rd  side o f the  Austra lm ead, th a t  is, 
fu r th e r  do w n -rive r. W h e th e r th e  Salvage and 
th e  A ustra lm ead  were s ta rboa rd  to  s tarboard  
w hen the  Salvage s ta rted  on th e  s ta rboa rd  side 
o f the  A ustra lm ead  to  the  p o r t  side o f the  Sal
vage, o r w he the r th e y  were end on, i t  seems to  
me, and 1 am  so advised b y  the  E ld e r B re th re n ,
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th a t  i t  w o u ld  have been w rong  fo r  th e  Salvage 
to  a tte m p t to  pass to  th e  eastw ard o f th e  
Austra lm ead. The a rgum en t fo r  th e  defendants 
tre a te d  theSe tw o  ships as tw o  ships w h ich  were 
on courses an d  s ig h tin g  one an o the r s ta rboa rd  
to  s ta rboa rd . T h a t is to  ignore a lto ge th e r the  
fa c t th a t  th e  A ustra lm ead  had  g iven  he r tu rn in g  
s ignal. She had  g iven  he r tu rn in g  signa l, and, 
tho ugh  the  m aste r o f th e  Salvage ha d  n o t heard 
i t ,  he saw and  knew  th a t  th e  A ustra lm ead  was 
tu rn in g . She cou ld  be do ing  n o th in g  else ; 
the  dock signals were aga inst he r and  she cou ld  
n o t be in te n d in g  to  en te r the  dock. T he  m aster 
o f  the  Salvage was bound to  suppose th a t  th e  
Austra lm ead  w o u ld  con tinue  to  tu rn ,  and i f  he 
a tte m p te d  to  pass th e  Austra lm ead  on h is s ta r- 
hoard side and th e  Austra lm ead  con tinu ed  to  
tu rn  and head d o w n -rive r as th e  m aste r o f the  
Salvage was e n tit le d  and  bound to  assume w o u ld  
be the  case, he w o u ld  be ta k in g  h is line  o f  keels 
across the  bows o f  the  Austra lm ead  on th e  flood 
tid e . I f  a n y th in g  had  gone w ro ng  th e  defen
dants w o u ld  have been th e  f irs t to  say : “  Y o u  
knew  th e  A ustra lm ead  was tu rn in g  and was 
a lready a th w a rt and w o u ld  s h o rtly  be head ing 
do w n -rive r, and y e t yo u  fo o lis h ly  tr ie d  to  pass 
° n  th e  d o w n -riv e r side.”  I  shou ld  add  th a t  I  
do n o t be lieve th a t  th e  A ustra lm ead  and  the  
Salvage ever were s ta rbo a rd  to  s ta rboa rd . The 
defendants’ case on th is  seems to  me im possib le . 
The p i lo t  says th a t,  th e  Austra lm ead  be ing in  
line  w ith  th e  lo c k  p i t ,  he saw th e  Salvage tw o  
Points on th e  s ta rboa rd  bow  an d  th a t  he saw 
the s ta rbo a rd  bow  o f th e  Salvage. T w o  po in ts  
are ab so lu te ly  im possib le  ; and even v e ry  fine 
■on th e  s ta rboa rd  bow  is o n ly  possible i f  th e  
Salvage and  tow s came o u t in  some q u ite  
unusual w a y . The o n ly  p o in t in  a n y  d o u b t 
as to  th e m  is w hen th e y  began to  p o r t  and 
get to  th e  w estw ard , b u t  no one suggests th a t  
th e y  were ever to  th e  eastw ard o f the  line  o f the  
lock  p it .

T h is  is n o t th e  o n ly  p o in t in  w h ic h  I  d o u b t 
the  de fendants ’ evidence. I  f in d  i t  d if f ic u lt  
to  reconcile th e ir  s to ry  w ith  e ith e r th e  m aste r’s 
le t te r  o f th e  25 th  J a n . o r th e  th ir d  o ffice r’s 
re p o rt o f  th e  13 th  Feb.

I f  the Salvage was not wrong in not passing 
•starboard to starboard, in what was she Wrong ? 
It must either be that she ought not to have 
started out at all or ought to have held back 
until the Austra lm ead  had turned or ought to 
have kept closer to the north side.

T h a t b rings me to  ru le  14 o f  th e  H u m b e r 
■Rules upon w h ich  the  defendants re ly . So fa r  
as i t  is app licab le  ( i t  deals b o th  w ith  steam  
v essels tu rn in g  and w ith  vessels n o t under 
■command), i t  is as fo llow s : “  W hen a steam  
vessel is com m encing to  tu rn  ro u n d  . •. 
she sha ll s ig n ify  th e  same b y  fo u r  sho rt b lasts 
° t  the  steam  w h is tle  in  ra p id  succession ; and i t  
sha ll the reupon be th e  d u ty  o f th e  approach ing 
vessel to  keep o u t o f th e  w a y  o f the  steam  vessel 
so s itua ted . A  steam  vessel com m encing to  
^ rn  ro u n d  sha ll, im m e d ia te ly  before g iv in g  
the signal re fe rred  to  in  th is  ru le , in d ica te  th e  
d irec tio n  in  w h ich  she proposes to  tu rn  b y  
sounding th e  one s h o rt b las t o r tw o  sho rt b lasts 
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signals prescribed b y  a r t .  28 o f th e  General 
R e gu la tions .”

T h a t does n o t mean th a t  b y  g iv in g  th e  signa l 
the  A ustra lm ead  is e n tit le d  to  h o ld  up  a ll th e  
tra ffic . I t  is a no tice  th a t  the  Austra lm ead  
is a b o u t to  tu rn  ro u n d  ; i t  imposes on th e  S a l
vage the  d u ty  to  keep o u t o f th e  Australmead.'s 
w a y  w h ile  the  Austra lm ead  is tu rn in g  ro u n d  : 
b u t  i t  im p o rts  a co rre la tive  d u ty  upon  the  
A ustra lm ead  to  tu rn  ro u n d — n o t m ere ly  to  
p u t  herse lf a th w a rt the  stream  and  so con tinue  
— and to  tu rn  in  a p rope r w a y , us ing no m ore 
w a te r th a n  is reasonably necessary fo r  the  
purpose. A t  least, i f  she does use m ore w a te r 
th a n  is reasonably necessary she canno t com 
p la in  th a t  ano the r sh ip  has n o t g iven  her m ore 
room  i f  th a t  sh ip  has g iven he r a l l th e  room  th a t  
was reasonably necessary. I f  the re  was am ple 
space fo r  th e  A ustra lm ead  to  tu rn  ro u n d  and, 
a t th e  same tim e , fo r  th e  Salvage and keels to  
come in to  the  r iv e r  and  tu rn  u p -r iv e r, th e  S al
vage and  keels were e n tit le d  to  do so. T hey  
were e q ua lly  e n tit le d  to  assume th a t  th e  A u s tra l
mead, w h ich  had  in d ica te d  th a t  she in te nd ed  to  
tu rn  rou nd , w o u ld  tu rn  ro u n d  and  ge t head ing 
to  th e  tid e . The E ld e r B re th re n  advise m e, 
and  I  th in k  i t  is obvious, th a t  the re  was am ple 
room  fo r  th e  Austra lm ead  to  tu rn  ro u n d , and a t 
th e  same tim e , fo r  the Salvage an d  keels to  
come o u t and  tu rn  u p -r iv e r, i f  those manoeuvres 
were p ro p e rly  ca rried  o u t.

The Salvage was, the re fo re , n o t w rong  to  
s ta r t  fro m  th e  lo c k  p i t  and to  proceed in to  the  
r iv e r . So proceeding, and i t  be ing w ro ng  fo r  
he r to  a tte m p t to  pass d o w n -riv e r o f  th e  
Austra lm ead, she was bound to  tu rn  u p -r iv e r.

D id  she do so s u ffic ie n tly  close to  th e  n o r th  
side ? W here in  regard to  th e  n o r th  side d id  
th e  co llis ion  happen ? T he  p la in t if fs  pleaded 
5 0 ft. fro m  th e  W est K n u c k le . T h a t is o b v i
ous ly  w rong . The defendants pleaded 300 ft., 
and th a t  was th e ir  evidence. The m aste r o f 
th e  Salvage said 300 ft. O th e r estim ates b y  th e  
p la in t if fs ’ witnesses va ried  fro m  100ft. to  160ft.

I  m us t te s t i t  b y  ascerta ined facts : The 
P ioner sank 100 ft. fro m  th e  W est K n u ck le . 
Before i t  fe ll o ff th e  stem  o f  th e  Austra lm ead  
th e  Pioneer had  been ca rried  a l i t t le  w ay . 
H o w  m uch ? The defendants say 200 ft. The 
dock gatem an, ca lled b y  th e  p la in t if fs , said 
2 0 ft. I  have some m a te ria l fo r  te s tin g  i t .  
The K room an  had  the  keel M iz p a h  lashed on 
h e r p o r t  side ; in  he r f irs t  ra n k  th e  A udrey  
was on th e  p o r t  side and  th e  F ire f ly  was on her 
s ta rboa rd  side. T he  Pioneer was forced against 
th e  M iz p a h  and  dam aged i t ,  and  a fte rw a rds  
forced aga inst th e  A udrey , w h ich  was forced 
aga inst th e  F ire f ly  and  th e  F ire f ly  s tru c k  the  
je t ty .  T h is  does n o t agree w ith  a d istance 
o f  a n y th in g  lik e  300 ft. between th e  stem  o f the  
A ustra lm ead  and  th e  je t t y  a t th e  m om ent o f 
co llis ion . A n d , unless th e  Austra lm ead  had 
v e ry  considerable w a y , i t  is n o t p robab le  th a t  
th e  Pioneer should be carried  200 ft. before she 
fe ll o ff. I  canno t f ix  th e  d istance e x a c tly , b u t 
I  f in d  th a t  th e  place o f co llis ion  was sub
s ta n tia lly  less th a n  300 ft. fro m  th e  W est 
K n u c k le . I  am  n o t prepared to  f in d  th a t  the

K  K
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Salvage proceeded fu r th e r  o u t in to  the  r iv e r  
th a n  was safe and  p rope r, h a v in g  regard  to  th e  
fa c t th a t  th e  A ustra lm ead  had in tim a te d  th a t  
she was tu rn in g  round .

I  f in d  th a t  th e  A ustra lm ead  d id  n o t ac t 
p ro p e rly . She began to  tu rn  and  g o t a th w a rt, 
and  th e n , ins tead o f c o n tin u in g  to  tu rn ,  she 
came on a th w a rt, and came to o  fa r  ove r to  the  
n o r th  side. I  h o ld  he r to  b lam e.

There is o n ly  one o th e r p o in t I  need deal 
w ith .  I t  was said th a t  th e  Salvage was to  
blam e fo r  n o t w h is tlin g . E ven  i f  I  fo u n d  th is  
as a fa c t (and th e  evidence is co n flic tin g ) i t  
had  n o th in g  to  do w ith  th e  co llis ion . Those 
on th e  A ustra lm ead  knew  th a t  th e  Salvage was 
com ing o u t and  o u g h t to  have expected th a t  
she w o u ld  do w h a t she d id .

I  pronounce th e  A ustra lm ead  alone to  
b lam e.

S o lic ito rs , P ritc h a rd  and  Co., agents fo r 
A ndrew  Jackson  and  Co., H u l l  ; Bottere ll and 
Roche, agents fo r  Hearfie lds  and Lam bert, H u ll.

&ouse of ILoris.

N ov. 20 and  23, 1923.
(B efo re  Lo rds  Cave, L.C., Haldane, Finlay, 

Sumner, an d  Parmoor.)
M oss Steamship Company v . Board of 

Trade, (a)
O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  

E N G L A N D .

In d e m n ity  A c t -— Charter - p a rty  —  Voyage 
directed by Government— Voyage to be fo r  
charterers' account —  Loss to charterers —  
Compensation— Interference w ith  business—  
“  Regulation o f general ap p lica tio n  ” — I n 
dem nity A c t 1920 (10 &  11 Geo. 5, c. 48), s. 2, 
sub-ss. 1 (b), 2 (H i.)  (b); Schedule, P a rt I I .

B y  sect. 2, sub-sect. 1 (b), o f the In d e m n ity  A c t 
1920, any person who has, otherwise than by 
requ is ition  o f a sh ip , “  sustained any direct 
loss or damage by reason o f interference w ith  
h is  . . . business . . . through the
exercise . . . d u rin g  the w ar o f any power
under any enactment re la ting  to the defence o f  
the rea lm  . . . sha ll be entitled to p a y 
ment o f compensation in  respect o f such loss or 
damage.”  B y  sub-sect. 2 ( in .)  (b), i f  the 
c la im ant w ou ld  apart f ro m  the A c t have no 
legal r ig h t to compensation, the compensation 
is  to be assessed according to the p rin c ip le s  set 
fo r th  in  P a rt I I .  o f the Schedule to the A c t ; by 
which  “  The compensation to be awarded sha ll 
be assessed by tak ing  in to  account on ly  the 
direct loss and damage suffered by the c la im ant 
by reason o f direct and p a rtic u la r interference 
w ith  h is p rope rty  o r business, and noth ing shall 
be included in  respect o f any loss or damage due 
to or a r is in g  through the enforcement o f any

(a) R epo rted  b y  E d w a r d  J . M .  Ch a p l in , E sq ., B a n is te r -  
at-Law.

order or regu la tion  o f general or local ap p lica 
tion , or in  respect o f any loss or damage due 
s im p ly  and solely to the existence o f a state o f  
w ar.”  The cla im ants, a sh ipp ing  company 
chartered a sh ip  fo r  the purpose o f the ir o rd in a ry  
business, namely, ru n n in g  a line  o f steamers to 
the M ed iterranean. Clause 32 o f the charter- 
p a rty  prov ided that i f  the sh ip  was directed by  
the G overnm ent.for some voyage the d irection  
was to be fo r  the charterers' account. The  
Government directed the sh ip  to Cuba to load a 
cargo o f sugar. The voyage was not pro fitab le  
to the charterers, nor d id  they earn the p ro fits  
which they w ou ld  have made i f  the sh ip  had  
been employed in  the M edite rranean trade. 
In  consequence o f the rise  o f sh ipp ing  rates 
ow ing to the W ar i t  was im practicab le fo r  the 
charterers to charter another sh ip  in  substitu
tion . They claim ed compensation, under the 
In d e m n ity  A c t 1920, fo r  the loss sustained by 
the Government's interference w ith  the ir busi
ness.

H e ld  (Lords F in la y  and Parm oor dissenting), 
that there being no direct and p a rtic u la r in te r
ference w ith  the cla im ants ' p rope rty  o r business 
they had fa ile d  to show direct loss and damage 
suffered by them, so as to entitle them to com
pensation. The loss over the voyage to Cuba 
d id  not resu lt fro m  the direction given by the 
S h ip p in g  Contro ller to the owner o f the vessel 
but f ro m  the express contract o f the appellants  
contained in  clause 32 o f the charter-party to 
take the r is k  o f any directed voyage.

Decision o f the Court o f A p p ea l (an te , p .  141 ; 
128 L .  T . Rep. 715 ; (1923) 1 K .  B . 447) 
affirmed.

A p p e a l  fro m  a decision o f  th e  C ourt o f  A ppea l 
reported  ante, p . 141, 128 L .  T . R ep. 715 ;
(1923) 1 K .  B . 447.

The c la im an ts  owned a line  o f steamers 
engaged in  the  M ed ite rranean, B la c k  Sea, and 
E g y p tia n  trade . On th e  16 th  J u ly  1919 th e y  
charte red fro m  the  A da m  S team ship C om pany 
the  steam ship A berlou r on tim e  cha rte r fo r  
fifte e n  m on ths. The c h a rte r-p a rty  fixe d  th e  
trade  w ith in  the  l im its  “  U n ite d  K in g d o m , 
C o n tin en t, B la c k  Sea, M ed ite rranean Trades, 
in c lu d in g  E g y p t to  U n ite d  States o f  A m erica  
and U n ite d  K in g d o m , and (o r) o th e r trades as 
pe r ow ners’ w a rran ties  a ttach ed .”  T he  ch a rte r 
p ro v id e d  b y  clause 32 th a t  : “  I f  d u r in g  th e  
cu rrency  o f  th is  c h a rte r steam er is d irec ted  b y  
the  B r it is h  G overnm en t . . . fo r  some
voyage o r voyages th is  d ire c tio n  is to  be fo r  
cha rte re rs ’ accoun t and th is  c h a rte r-p a rty  w ith  
a l l its  cond itions  to  rem a in  in  force between th e  
charte rers and owners. Should steam er be 
requ is itioned  b y  th e  B r it is h  G overnm ent th is  
ch a rte r to  be n u ll and v o id .”  B y  a reg. 3 9 b b b , 
made in  J u ly  1917, unde r the  powers conferred 
b y  th e  Defence o f  the  R e a lm ,A c t, the  S h ipp ing  
C o n tro lle r was em powered to  m ake orders 
re s tr ic t in g  o r g iv in g  d irec tions  w ith  respect to  
th e  na tu re  o f  the  trades in  w h ich  ships were to  
be em ployed, in c lu d in g  d irec tions  re q u ir in g  
ships to  proceed to  specified p o r ts ;  and, b y  
reg. 39 d d . made in  Feb. 1919, B r it is h  ships were
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P roh ib ited  fro m  proceeding to  sea w ith o u t a 
licence o f the  S h ipp ing  C ontro lle r. The S h ip 
p ing  C o n tro lle r, on the  3 rd  Jan . 1920, refused a 
licence to  the  A berlou r to  proceed to  the  
M ed ite rranean and d irec ted  the  A d a m  S team ship 
C om pany to  send he r to  Cuba to  load a cargo o f 
sugar. As th e  A berlou r was n o t req u is ition ed  
no h ire  became payab le b y  th e  G overnm en t to  
the  c la im an ts , w ho had  to  p a y  th e  fu l l  cha rte r 
h ire  to  the  owners, and lo s t the re by  the  sum  o f 
14,7581. T h e y  also lo s t the  p ro fit,  a m o un ting  
to  61981., w h ich  th e y  w o u ld  have made i f  the  
sh ip  had been a llow ed to  m ake the  proposed 
voyage to  the  M edite rranean.

The c la im an ts  cou ld  n o t m in im ise  th a t  loss 
b y  h ir in g  an o the r sh ip  in  the  place o f the  
A berlour, ow ing  to  the  h igh  ra te  o f h ire  ru lin g  
» t  the  tim e . The c la im an ts  sough t to  recover 
the  above tw o  sums as com pensation under 
sect. 2, sub-sect. 1 (6), o f  the  In d e m n ity  A c t  1920. 
The  m a jo r ity  o f the  Com pensation C ourt found  
th a t  : “  The charte rers ’ business was th a t  o f a 
« a rrie r o f goods b y  th e ir  line  o f steamers to  
the M ed ite rranean, B la c k  Sea and E g y p t, and 
the  A berlour was cha rte red as a veh ic le  fo r 
c a rry in g  on th a t  business and no o th e r,”  and 
th e y  aw arded to  the  c la im an ts  the  tw o  sums 
c la im ed. The C ourt o f A ppea l he ld  th a t  th e y  
■Were n o t e n tit le d  to  com pensation.

B y  Bankes, L .J .  : On th e  g round th a t  the  loss 
due to  the  “  en forcem ent o f a re g u la tio n  o f 

general a p p lic a tio n .”  B y  W a rr in g to n  and 
S cru tton , L .J J .  : On the  g round th a t  th e  loss 
"was occasioned b y  th e  fa c t th a t  th e  charte rers ’ 
°w n  co n tra c t w ith  th e  shipowners bound the m  
to  c a rry  o u t th e  d ire c tio n  o f th e  G overnm en t on 
th e ir  ow n account, and th a t  consequently  there  
'Was no d ire c t in terference- w ith  th e ir  business. 
B y  S c ru tto n , L .J .  : A lso , on the  g round th a t  the  
loss resu lted  fro m  th e  fa c t th a t  i t  was n o t 
P ro fitab le  to  em p loy  a su b s titu te d  sh ip  in  the  
cha rte re rs ’ business because o f th e  h ig h  rates 
charged fo r  ships ow ing  to  the  existence o f a 
s ta te  o f w a r. The sh ipp ing  com pany ap 
pealed.

S ir Leslie Scott, K .C . and Le Quesne fo r  the  
a Ppellants.

S ir Douglas Hogg (A .-G .), M a c K in n o n , K .C . 
a n d D arby  fo r  the  respondents.

The fo llo w in g  cases were re ferred to  :
Re A rb itra tio n  between F .  A .  T a m p lin  

Steamship Com pany L im ite d  and A ng lo- 
M ex ican  Petroleum  Products Company 
L im ite d , 13 A sp. M ar. L a w  Cas. 467 ; 
115 L .  T . R ep. 315 ; (1916) 2 A . C. 397 ; 

E ll io t t  Steam T ug  Com pany L im ite d  v . 
S h ip p in g  Controller, 15 A sp. M a r. L a w  
Cas. 406, 126 L .  T . R ep. 158 ; (1922) 1
K .  B . 127 ;

B a n k  L in e  L im ite d  v . A rth u r  Capel and Co., 
14 A sp. M ar. L a w  Cas. 3 7 0 ; 120 L .  T . 
R ep. 129 ; (1919) 1 A . C. 435 ;

W ilson  v . U n ited  Counties B a n k  L im ited , 
122 L .  T . R ep. 76 ; (1920) A . C. 102 ; 

Attorney-G enera l o f the Commonwealth o f 
A u s tra lia  v . Adela ide Steamship Company 
L im ite d  and others, 12 A sp. M ar. La w

[H .  of L .

Cas. 361 ; 109 L .  T . R ep. 258 ; (1913) 
A . C. 781 ;

A lle n  v . F lood, 77 L .  T . R ep. 717 ; (1898) 
A . C. 1 ;

A . and B . T a x is  L im ite d  v . Secretary o f State 
fo r A ir ,  127 L .  T . R ep. 478 ; (1922)
2 K .  B . 328 ;

R iver W ear Commissioners v . Adam son and  
others, 2 Asp. M a r. L a w  Cas. 145 ; 37
L .  T . R ep. 543 ; L .  R ep. 2 H . o f L .  743.

The House to o k  tim e  fo r  considera tion .

L o rd  Cave, L .C .— T h is  appeal, the  f irs t  to  be 
b ro u g h t to  th is  House under the  In d e m n ity  
A c t  1920, raises im p o rta n t questions as to  the  
m eaning and effect o f th a t  A c t.

The appe llan ts , the  Moss S team ship C om pany 
L im ite d , are a B r it is h  steam sh ip com pany 
whose business i t  is to  c a rry  goods to  and fro m  
the  M ed ite rranean and the  B la c k  Sea. T hey  
have a nu m ber o f vessels o f  th e ir  ow n, b u t  in  the  
sum m er o f 1919 th e ir  flee t had  been reduced b y  
circum stances connected w ith  th e  W a r  ; and on 
the 16 th  J u ly  1919 th e y  cha rte red  fro m  the  
A dam  S team ship C om pany L im ite d  the  steam 
sh ip  A berlou r on a t im e  ch a rte r fo r  fifte en  
m on ths , the  tra d in g  l im its  be ing defined as 
“  U n ite d  K in g d o m , C o n tin en t, B la c k  Sea, 
M e d ite rra n e a n ' trades, in c lu d in g  E g y p t to  
U n ite d  States o f A m erica  and U n ite d  K in g d o m , 
and (or) o th e r trades as pe r ow ner’s w a rran ties  
a tta ch e d .”  A t  th a t  t im e  th e  S h ipp ing  Con
tro lle r  had  pow er under reg. 39b b b , o f th e  D e
fence o f the  R ea lm  R egu la tions e ith e r to  req u is i
t io n  a sh ip  o r to  g ive  d irec tions  as to  her use in  
tra d e  ; and  unde r reg. 39 d d  no B r it is h  sh ip  
cou ld proceed to  sea except un de r a licence 
g ran ted  b y  the  S h ipp ing  C o n tro lle r. I t  was no 
d o u b t in  consequence o f these regu la tions  th a t  
the  fo llo w in g  clause was inserted  a t th e  request 
o f the  owners in  the  ch a rte r p a r ty  :

32. This charter-party is subject to  firs t voyage 
licence being obtained, but, i f  during the currency 
o f th is  charter steamer is directed by  the B ritish  
Government, or in  the event o f licenoe being refused 
fo r voyages nominated by  charterers from  tim e to  
tim e for some voyage or voyages, th is  direction is 
to  be for charterers’ account and t liis  charter-party 
w ith  all its  conditions to  remain in  force between 
the charterers and owners. Should steamer be 
requisitioned by  B ritish  Government th is  charter 
to  be nu ll and void.

The “  ow ner’s w a rran tie s  ”  to  w h ich  reference 
was made in  connection  w ith  th e  tra d in g  lim its  
inc lud ed  a w a rra n ty  th a t  th e  sh ip  should co m p ly  
so fa r  as possible w ith  th e  orders o f H is  M a je s ty ’ s 
G overnm en t as to  sailings, rou tes, and otherw ise.

Licences fo r  th e  f irs t  voyage and fo r  a second 
voyage to  th e  M ed ite rranean were d u ly  g ran ted , 
and th e  vessel made these tw o  voyages unde r the  
ch a rte r ; b u t on the  15 th  Dec. 1919 the  S h ip 
p in g  C o n tro lle r, b y  a le tte r  addressed to  the  
owners o f the  A berlour d irec ted  th e m  to  o ffe r 
he r to  the  R o y a l Com m ission on Sugar Supplies 
fo r  th e  carriage o f a cargo o f sugar fro m  Cuba 
to  the  U n ite d  K in g d o m . The appe llan ts  on 
be ing in fo rm e d  o f th is  d ire c tio n  p ro tested, 
s ta tin g  th a t  th e y  had  booked a fu l l  o u tw a rd  
cargo fo r  a th ir d  voyage to  E g y p t and  expected

M oss Steamship Company v . Board of Trade.
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to  have a fu l l  re tu rn  cargo fro m  th a t  c o u n try  
to  the  U n ite d  K in g d o m  ; b u t th e  S h ipp ing  
C o n tro lle r declined to  a lte r  h is decision, and 
refused a licence fo r  the  p ro jec ted  th ir d  voyage. 
U lt im a te ly ,  under arrangem ents made b y  the  
owners o f  the  vessel, she carried  a general 
cargo fro m  L iv e rp o o l to  the  W est Ind ies 
and b ro u g h t back fro m  Cuba a cargo o f 
sugar. T h is  voyage occupied 120 days and 
resu lted  in  a ne t loss a fte r  d e b itin g  th e  cha rte r 
h ire  o f 14,7581. 16s. lOd. ; and th e  owners 
unde r clause 32 o f the  c h a rte r-p a rty  cla im ed 
and received th is  sum  fro m  the  appe llan ts . 
The p ro fit  w h ich  the  appe llan ts  w ou ld  have 
made i f  th e y  had been a llow ed to  use the  sh ip  
in  th e ir  M ed ite rranean trade  d u r in g  the  120 
days has been fou nd  to  be 61981.

The appe llan ts  c la im ed pa ym en t o f the  above 
sums o f 14,7581. and 61981. unde r the  I n 
d e m n ity  A c t  o f 1920, on the  g round  th a t  th e y  
were losses re su ltin g  fro m  a d ire c t in te rfe rence 
b y  the  S h ipp ing  C o n tro lle r w ith  th e ir  business, 
and  on the  c la im  being d ispu ted  to o k  proceed
ings aga inst the  S h ipp ing  C o n tro lle r in  the  W a r 
Com pensation c o u rt. T h a t c o u rt, b y  a m a jo r ity  
(S ir  F ranc is  T a y lo r  K .C ., and M r. W . F . 
H a m ilto n , R .C .), fou nd  th a t  the re  was in te r 
ference w ith  th e  cha rte rers ’ business b y  the  
d ire c tio n  g iven  to  the  owners o f the  sh ip  ; 
and be ing o f o p in ion  th a t  the  case was covered 
b y  the  decision o f the  C ourt o f A ppea l in  E ll io t t  
Steam T ug Com pany v . S h ip p in g  Controller 
(15 Asp. M a r. L a w  Cas. 406 ; 126 L .  T . Rep. 
158 ; (1922) 1 K .  B . 127), th e y  aw arded to  
th e  appe llan ts  the  fu l l  a m o u n t c la im ed. 
The th ir d  m em ber o f the  c o u rt S ir D u n b a r 
B a rto n , K .C .) dissented on th e  g round  th a t  
the re  was no evidence o f such d ire c t and 
p a r tic u la r  in te rfe rence  w ith  th e  appe llan ts ’ 
business as is requ ired  to  fou nd  a c la im  under 
the  A c t.  A n  appeal h a v in g  been b ro u g h t to  
th e  C ourt o f A ppea l on po in ts  o f la w , th a t  c o u rt 
set aside th e  decision o f the  W a r Com pensation 
c o u rt and dism issed the  ap pe llan ts ’ c la im  b u t 
gave leave to  appeal to  th is  House.

I  th in k  i t  p la in  th a t,  i f  the  appe llan ts  have 
a n y  c la im  to  com pensation , th e ir  c la im  fa lls  
unde r sect. 2 (1) (6) o f the  A c t  and is on th e  
g round  th a t  th e y  have sustained d ire c t loss o r 
damage b y  reason o f in te rfe rence  w ith  th e ir  
p ro p e rty  o r business in  th e  U n ite d  K in g d o m  
th ro u g h  the  exercise o f th e  powers o f the  S h ip
p in g  C o n tro lle r under th e  Defence o f the  R ealm  
A c ts . I  th in k  i t  e q u a lly  c lear th a t  th e  appe l
la n ts  have no lega l r ig h t  to  com pensation a p a rt 
fro m  the  In d e m n ity  A c t,  and acco rd ing ly  th a t  
i f  th e y  are e n tit le d  to  com pensation i t  m ust 
unde r sect. 2 (2) ( i i i . )  (6) o f th a t  A c t  be assessed 
in  accordance w ith  the  p rinc ip les  set fo r th  in  
P a r t I I .  o f  the  Schedule to  the  A c t. P a r t  I I .  
is in  the  fo llo w in g  te rm s :—-

The compensation to  be awarded shall be assessed 
by tak ing  in to  account on ly the direct loss and 
damage suffered by the claimant by reason o f 
direct and particu lar interference w ith  his pro
pe rty  or business, and nothing shall be included in  
respect o f any loss or damage due to  or arising 
through the enforcement o f any order or regulation 
o f general or local application, or in respect o f any

loss or damage due sim ply and solely to  the existence 
state o f war, or to  the general conditions pre

va iling in  the loca lity, or to  action taken upon 
grounds arising out o f the conduct o f the claimant 
himself rendering i t  necessary fo r public security 
th a t his legal rights should be infringed, or in  respect 
o f loss o f mere pleasure or amenity.

In  these circum stances i t  fo llow s th a t  in  
o rder to  succeed in  th e ir  c la im  the  appe llan ts 
m ust show d ire c t loss and damage suffered b y  
the m  b y  reason o f d ire c t and p a r tic u la r  in te r 
ference w ith  th e ir  p ro p e rty  o r business ; and 
the  m a in  questions to  be considered are :
(1) W as the re  d ire c t and p a r tic u la r  in te r 
ference w ith  th e  c la im an ts ’ p ro p e rty  o r business?
(2) I f  so, d id  d ire c t loss o r damage resu lt fro m  
th a t  in te rfe rence  ?

A  fu r th e r  question has been raised in  th e  
course o f  the  proceedings, nam ely , w h e the r the  
loss was due to  the  enforcem ent o f an o rder o r 
reg u la tion  o f general ap p lica tio n , o r  to  the  e x is t
ence o f a sta te  o f w a r, so as to  be excluded b y  
the  la t te r  p a r t o f P a r t  I I .  o f the  Schedule.

U pon the f irs t  p o in t, i t  is p la in  th a t  th e re  
was no in te rfe rence w ith  a n y  p ro p e rty  o f th e  
c la im an ts . The c h a rte r-p a rty  d id  n o t create 
a demise o f the  vessel, w h ich  rem ained th e  
exclus ive p ro p e rty  o f the  owners, and th e  
charterers had no m ore th a n  a r ig h t  b y  c o n tra c t 
to  have th e ir  goods carried  b y  th e  vessel d u rin g  
the  pe riod  o f the  cha rte r. I f ,  the re fore , th e  
c la im an ts  are to  be successful, i t  m ust be on the  
ground  th a t  th e  d ire c tio n  g iven  b y  th e  S h ipp ing  
C o n tro lle r to  th e  owners to  o ffe r th e  vessel fo r  a  
voyage to  and fro m  th e  W est Ind ies  was a d ire c t 
and p a r tic u la r  in te rfe rence w ith  th e  charte rers ’' 
business. In  m y  op in io n  i t  was n o t such an 
in te rfe rence . T he  d ire c tio n  was n o t g iven to  
the  appe llan ts  and d id  n o t p re ven t the m  fro m  
c a rry in g  goods to  the  M ed ite rranean i f  th e y  had 
o r cou ld o b ta in  the  sh ipp ing  necessary fo r  th a t  
purpose. N o  d o u b t i t  p reven ted  the  owners 
fro m  p e rfo rm in g  th e ir  con tra c tua l o b lig a tio n  
unde r the  c h a rte r-p a rty  to  c a rry  goods fo r  th e  
appe llan ts  in  th is  sh ip  to  the  M ed ite rranean , 
and so made i t  m ore d if f ic u lt  fo r  the  appe llants 
to  get the  goods so carried  ; b u t  i f  th is  
was an in te rfe rence  w ith  th e  appe llan ts ’ 
business, the  in te rfe rence was n o t a d ire c t b u t a 
secondary and in d ire c t resu lt o f  the  d ire c tio n . 
A s S ir D u n b a r B a rto n  po in te d  o u t in  h is ju d g 
m en t in  h is case, an in te rfe rence b y  re q u is itio n  
o r o therw ise w ith  the  p ro p e rty  o r business o f an 
h o te l, garage, fa c to ry  o r shop, m ay  in v o lv e  as 
a consequence loss o r damage to  a nu m be r o f 
persons w ho have con trac ted  w ith  the  ow ner o f 
the  p ro p e rty  o r business fo r  the  sup p ly  o f goods 
o r m a te ria l, th e  execu tion  o f w o rks, o r  the  
fu tu re  h ir in g  o r use o f room s, o r o f cars, o r  o f 
the  p ro p e rty  its e lf  ; b u t in  such cases th e  loss 
suffered b y  th e  con trac to rs  is n o t due to  d irec t 
in te rfe rence  w ith  th e ir  business, b u t is an in 
d ire c t consequence o f the  in te rfe rence b y  the  
C rown w ith  the  business o f the  ow ner w ith  
w hom  th e y  have con trac ted . Such persons 
have no c la im  to  com pensation unde r the  
In d e m n ity  A c t,  th e ir  c la im  be ing excluded b y  
the  w o rd  “  d ire c t ; ”  and, in  m y  op in io n , th e
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same considera tion  applies to  the  c la im  o f the  
aPPellants in  the  present case.

There is a fu r th e r  considera tion  w h ich  is 
Relevant to  a p a r t  o f th e  appe llan ts ’ c la im , v iz ., 
th e ir  c la im  fo r  rep aym e n t o f the  14,758/. loss 

the  voyage to  the  W est Ind ies. T h a t loss 
®>d n o t resu lt fro m  th e  d ire c tio n  g iven b y  the  
^h ip p in g  C o n tro lle r to  the  ow ner o f th e  vessel, 
bu t fro m  the  express c o n tra c t o f the  appe llan ts 
conta ined in  clause 32 o f the  c h a rte r-p a rty  to  
r jk e  the  r is k  o f an y  d irec ted  voyage. I f  the  
Quipping C o n tro lle r b y  his d ire c tio n  created a 
cond ition  o f th in g s  w h ich  b ro ug h t th a t  clause 
Oito ope ra tion , i t  canno t ( I  th in k )  be said th a t  

y  so do ing  he d ire c t ly  in te rfe red  w ith  the  
aP pellants ’ business. A t  m ost he d id  th a t  
Tvh ich  b y  reason o f  the  appe llan ts ’ c o n tra c t 
resu lted in  th e ir  u n d e rta k in g  the  d irected 
v °yage, b u t th a t  ven tu re  was the  consequence 
a° t  o f the  d ire c tio n  b u t o f the  con tra c t.

The above considerations also p ro v id e  an 
answer to  th e  question w hethe r, i f  (c o n tra ry  to  

op in ion ) the re  was d ire c t in te rfe rence w ith  
appe llan ts ’ business, d ire c t loss o r damage 

resulted fro m  such in te rfe rence. I  understand
the
darni

expression in  th e  s ta tu te  “  d ire c t loss o r 
iage suffered b y  th e  c la im a n t b y  reason o f

l r ect and p a r t ic u la r  in te rfe rence ”  to  mean 
ss o r damage d ire c t ly  caused b y  such in te r- 

erence, and  to  exc lude loss due to  the  in te r-  
en tion o f o th e r fac to rs  such as the  appe llan ts ’ 
u n tra c t in  clause 32 o f th e  cha rte r. I f  so, 

e ls w ou ld  exclude a n y  c la im  fo r  the  14,758/. 
*n  i f  o therw ise capable o f be ing sustained, 
° ugh n o t ( I  th in k )  th e  c la im  fo r  6198/. B u t  

a ls unnecessary fo r  me to  deal w ith  th is  p o in t, 
ln  m y  v ie w  the  c la im  w h o lly  fa ils  fo r  the 

easons above sta ted .
a t l ° r  same reason R  is unnecessary to  deal 
j  le ng th  w ith  the  p o in t upon  w h ich  Bankes, 
p" • re lied , nam e ly , th a t  the  la t te r  p a r t  o f 
a r f  H - o f the  Schedule to  the  A c t  prevents any 
t h ar<* ' n resPe° t  o f loss o r damage a ris ing  
an en forcem ent o f an  o rder o f general
in  tn  a ti ° n - The p o in t was n o t c le a rly  raised 
to he no tice  o f appeal ; and I  th in k  i t  su ffic ien t 
d ir say  th a t  i t  does n o t appear to  me th a t  the 
be ^°t lo n  g iven  to  the  owners in  th is  case can 
„  described as the  enforcem ent o f an o rder o f 
tio  6ra'  aP P lica tion . I t  was a p a r tic u la r  d irec
h a rm lVen un<I er a general order. On the  o the r 
B r it ' re®’ ^ DD’ w h ich  rendered i t  ille g a l fo r  a 
th i Ŝ 'P  to  sa il w ith o u t a licence, was ( I  
find • an or<I er  o f general ap p lica tio n  ; b u t the  
the Ihe  W a r Com pensation C ourt th a t
tyas d irec tio n  and n o t the  re fusa l o f the  licence 
pro the  e ffec tive  cause o f  the  A berlour n o t 
an ee<Iin g  to  th e  M ed ite rranean is a su ffic ien t 
bas , f r  to  the  a rgum en t o f the  respondents 
hot the  reg u la tion  la s t m entioned. I  do
Soi lth in k  th a t  the  loss was due “  s im p ly  and 

- y  to  th e  existence o f a sta te  o f w ar. 
W it / ’011 t ^ e w hole, I  am  o f op in ion  th a t  the  appel- 
n0 S . c la im  fa ils  on the  ground  th a t  the re  was 
With  ' t f nce ° I  d ire c t and p a rtic u la r in terfe rence 
reo-n le 'r  P rop e rty  o r business, and also, as 
W s f  the  14,758/., on the  g round th a t  the  

° t  th a t  sum  was n o t d ire c t loss w ith in  the

m eaning o f the  A c t ; and, acco rd ing ly , I  m ove 
y o u r  Lo rdsh ips th a t  the  appeal be dismissed 
w ith  costs.

L o rd  Haldane.— I  th in k  i t  is a c ruc ia l fa c t 
in  th is  case th a t  b y  clause 32 o f the  appe llan ts ’ 
c h a rte r-p a rty  th e y  had con tracted  w ith  the  
owners o f the  sh ip  th a t  should th e  G overn
m en t d u rin g  th e  currency  o f the  cha rte r d ire c t 
th e  sh ip  fo r  a n y  voyage, the  d ire c tio n  was to  
be fo r  the  charte rers ’ account. The charterers 
need n o t have made th is  s tip u la tio n . Possib ly 
th e y  accepted i t  in  th e  hope th a t  th e  G overn
m en t ra te  o f fre ig h t w o u ld  prove to  be h igh . 
P ossib ly  th e y  were pressed in to  i t  b y  th e  owners. 
B u t,  fo r  w h a teve r reason, th e y  d id  m ake the  
ba rga in , w ith  the  resu lt th a t  the  h ire  o f th e  
sh ip  a t a fixe d  ra te  fo r  the  purposes o f voyages 
d irec ted  b y  the  G overnm ent became p a r t  o f th e  
business covered b y  th e  c h a rte r-p a rty , and i t  
was th is  fixe d  ra te  w h ich  was the  m a in  fa c to r 
in  d e te rm in ing  between p ro fit  and loss. F o r the  
business so established the A berlour was 
cha rte red b y  the  appe llan ts  b y  tim e  fo r  fifteen  
m on ths. The c h a rte r-p a rty  d id  n o t operate 
b y  w a y  o f demise, b u t  was s im p ly  a con tra c t 
b y  w h ich  her owners un de rto ok  d u r in g  the  
agreed tim e  to  render to  the  appe llan ts the  
service o f p ro v id in g  th e ir  sh ip  fo r  voyages 
w h ich  the  charterers were to  designate. The 
r ig h ts  o f the  charte rers were thus  m ere ly  con
tra c tu a l, and th e ir  business consisted in  en te r
prises in  w h ich  these con tra c tua l r ig h ts  could 
be exercised. E ven  i f  th e y  were exercised fo r 
voyages unde r the  d ire c tio n  o f the  G overnm ent, 
th a t,  as between the  owners and themselves, was 
b y  special s tip u la tio n , to  be th e ir  ow n account, 
and the  service d irec ted  was the re fo re  to  be 
lik e  an y  o th e r p a r t o f the  business on w h ich  
the  sh ip  was to  be em ployed b y  them .

The S h ipp ing  C o n tro lle r had  a t the  tim e  
powers unde r a general reg u la tion  to  d ire c t 
ships to  proceed to  various po rts  and the re  to  
take  u p  cargoes. The A berlour, the  steam er in  
question, was, when a G overnm ent d ire c tio n  
was g iven to  he r th ro u g h  he r Qwners, ab ou t to  
m ake a voyage fo r  th e  appe llan ts  to  the  
M ed ite rranean. H a d  she done so we are to  
assume th a t  she w o u ld  have made a p ro fit  
o f  6198/. The G overnm ent d id  n o t m ake a 
re q u is itio n  o f the  ship, b u t s im p ly  d irec ted  her 
owners th a t  the  A berlour was, instead o f going 
to  the  M edite rranean, to  proceed to  Cuba, and 
the re  load a cargo o f sugar a t a s tandard  ra te  
o f fre ig h t. The owners passed th is  d irec tio n  
on to  the  appe llan ts . The la tte r  made the 
voyage to  Cuba as d irected . T hey  los t 14,758/. 
on balance the reby, and th e y  c la im  th a t  th e y  
have also lo s t the  p ro fit  o f  6198/. on th e  
M edite rranean voyage w h ich  had been in  pros
pect. The question is w hethe r th e y  can c la im  
against the  G overnm ent b o th  o r e ith e r o f these 
sums. A ga in s t the  owners no such c la im  can 
be made b y  the m , fo r  i t  is e v ide n t th a t  the  
la t te r  have p rov ided  ju s t  the  service th e y  con
tra c te d  to  render and th a t  th e  appe llan ts 
con trac ted  to  p a y  them  a t an agreed ra te .

B y  the  com m on la w  no such c la im  cou ld 
be made against the  O o w n , and i t  is o n ly  under



254 ASPINALL’S M A R IT IM E  LAW  CASES.

H. o f  L.]

the  In d e m n ity  A c t  o f 1920 th a t  i t  can lie  here, 
i f  i t  does lie . T h a t A c t  enables a c la im  to  be 
made even where the  c la im a n t has no legal 
r ig h t.  B u t  in  such a case as th is  the  compensa
t io n  is to  be assessed exc lus ive ly  on the  p r in c i
ples set fo r th  in  P a r t I I .  o f  the  Schedule to  the  
A c t. T h is  p a r t  o f the  Schedule prov ides th a t  
accoun t is to  be take n  o n ly  o f the  “  d ire c t loss 
and damage suffered b y  the  c la im a n t b y  reason 
o f  d ire c t and p a rtic u la r in te rfe rence w ith  h is 
p ro p e rty  o r business, and n o th in g  sha ll be 
inc luded  in  respect o f a n y  loss o r damage due 
to  o r a ris ing  th ro u g h  the  enforcem ent o f an y  
o rd e r o f general o r loca l a p p lica tio n , o r in  
respect o f an y  loss o r damage due s im p ly  and 
so le ly  to  the  existence o f a s ta te  o f w a r.”  The 
c la im  can acco rd ing ly  o n ly  be one fo r  loss 
d ire c t ly  flow ing  fro m  a p a rtic u la r ac t o f in te r 
ference b y  the  G overnm ent. B u t  here the  loss 
had as its  d ire c t cause the  a m o un t w h ich  the  
charterers had to  pa y  to  the  owners fo r  h ire  
o f the  ship. I f  th is  had  been less the re  w o u ld  
have been no loss, and on i t  and also on the  
h ig h  ra te  o f fre ig h t in  the  m a rk e t a t th a t  t im e  
depended the  prospective p ro fit.

In  the  case o f E llio t t  Steam T ug Com pany  v . 
S h ipp ing  Controller (sup.) the re  had been a 
com plete re q u is itio n  o f a tu g  b y  the  A d m ira lty ,  
and the  m a jo r ity  in  th e  C ourt o f A ppea l he ld  
th a t  th is  was an in te rfe rence w h ich  caused 
d ire c t loss o r damage to  the  business o f the  
charte rers, who were, the re fore , unde r the  A c t, 
e n tit le d  to  com pensation. T h is  loss o r damage 
was trea te d  as be ing the  d ire c t resu lt o f  the  
req u is ition , a lth ou gh  S cru tton , L .J .  dissented 
on the  g round  th a t  the  cha rte re r cou ld  n o t 
recover a t com m on la w  fo r  damages fo r  loss 
o f  r ig h ts  w h ich  arose w h o lly  o u t o f the  con tra c t 
between h im  and the  owners. W h ic h  o f these 
views was correct, i t  is n o t necessary to  con
sider in  the  present case, where the re  was no 
such re q u is itio n . B y  clause 32 o f the  cha rte r- 
p a r ty  the  charterers un d e rto o k  th a t  i f  the re  
were a G overnm ent d ire c tio n  i t  was n o t to  take  
the  h ir in g  outside the  c h a rte r-p a rty , b u t th a t  
the  d irec ted  voyage w as to  be trea te d  as be ing 
w ith in  th e  con tra c t, and fo r  the  cha rte rers ’ 
accoun t. The m embers o f the  C ourt o f A ppea l 
in  the  present case agreed in  th in k in g  th a t  the  
rea l reason o f the  loss was th is  c o n tra c t under 
w h ich  the  charterers u n d e rto o k  th a t  th e y  
w o u ld  pa y  the  scale o f h ire  s tip u la te d  fo r  b y  
the  owners and w o u ld  c a rry  o u t a n y  G overn
m en t d ire c tio n  on the  fo o tin g  th a t  i t  re la ted  to  
a  service fa ll in g  w ith in  the  p rov is ions o f the  
c h a rte r-p a rty .

I  th in k  th a t  th is  conclusion was the tru e  
one. U n d e r the  s ta tu te  the  loss o r damage 
has to  be d ire c t and suffered b y  reason o f d ire c t 
and p a rtic u la r in te rfe rence b y  the  G overnm ent 
w ith  the  p ro p e rty  o r business. T o  m ake clear 
the  re s tr ic tio n  as regards causation i t  is declared 
th a t  no loss o r damage is to  be inc luded  w h ich  
is m ere ly  due to  o r arises o u t o f the  enforce
m en t o f regu la tions o f general a p p lic a tio n . 
W h a t the  Leg is la tu re  appears to  me to  have 
in tended to  p ro v id e  fo r  are cases in  w h ich , the re  
be ing no rem edy under the  o rd in a ry  law , loss
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o r damage has been th e  im m ed ia te  ou tcom e o f 
a p a r tic u la r  in te rfe rence b y  the  G overnm ent 
w ith  p ro p e rty  o r business and w h ich  has n o t 
been the  resu lt o f some in te rv e n in g  a c t done 
b y  the  c la im a n t h im se lf o r b y  some o th e r person, 
such as an agreem ent to  p a y  a special ra te  o f 
h ire . F o r w h a t was in  th is  sense th e  d irec t 
and im m ed ia te  cause o f loss in  the  re s tr ic te d  
con tem p la tion  ? N o d o u b t in  one aspect the  
d ire c tio n  g iven  b y  th e  G overnm en t inc lud ed  i t  
as an elem ent. F o r we m us t ta ke  i t  th a t  
w ith o u t th is  d ire c tio n  the  appe llan ts  w o u ld  
have earned the  61981. and w o u ld  n o t have lo s t 
the  14,7581. B u t the  aspect in  w h ich  th a t  is so 
is n o t the  o n ly  o r the  d o m in a n t aspect p re 
sented b y  w h a t happened. I f  the  cha rte r- 
p a r ty  had  n o t bound the  appe llan ts  to  the 
owners to  c a rry  o u t th e  d irec ted  voyage as 
be ing one fa ll in g  w ith in  a business w h ic h  the 
co n tra c t covered in  d e ta il, th e  voyage m ig h t 
n o t have ta ke n  place o r m ig h t have taken  
place on te rm s w h ich  w o u ld  have resu lted  e ithe r 
in  no loss o r less loss. The d ire c t cause o f  the 
loss was, in  o th e r words, dependent d ire c t ly  upon 

I ano the r e lem ent o r fa c to r— the  onerous character 
o f the  paym ents w h ich  the  appe llan ts  had  to  
m ake to  the  shipowners. The possible ou tcom e 
o f th is  fea tu re  o f th e ir  ba rga in  th e  charte rers 
had  p ro b a b ly  n o t foreseen. H a d  th e y  foreseen 
the  pecun ia ry  consequences to  them selves, i t  is 
n o t lik e ly  th a t  th e y  w o u ld  have accepted a 
clause w h ich  extended in  an o b lig a to ry  fash ion  
the  scope o f possible voyages fo r  w h ich  th e y  
were to  pa y  the  owners. B u t  perhaps th e y  
th o u g h t th a t  fre ig h ts , even fo r  G overnm ent 
carriage, w o u ld  go h igh e r. A n y h o w  th e y  had  to  
p a y  the  owners on th e  scale on w h ich  th e y  had 
agreed to  pa y , and i t  is th is  w h ich  appears to  
me to  have been th e  d ire c t cause o f the  loss o f 
the  14,7581. N o  d o u b t when the  cause o f  a n y 
th in g  has to  be defined i t  is  im possib le to  p ic k  
o u t a n y  one fa c t and to  say th a t  take n  in  iso la 
t io n  i t  is the  exclusive and  se lf-conta ined cause 
o f the  effect. E v e ry  e ffect im p lies  fo r  its  
com ple te exp la na tio n  the  whole o f th e  c ircu m 
stances o f the  un iverse, past as w e ll as present- 
B u t  i t  is n o t com ple te exp la n a tio n , such as 
om niscience alone cou ld  take  in ,  th a t  is sought 
a fte r  e ith e r in  la w  courts  o r in  labo ra tories . 
W h a t is sought a fte r  is o n ly  such c ircu m 
stances as are decisive fo r  a p rob lem  w h ich  is 
defined b y  the  p a r tic u la r  aspect o f  th e  ob ject 
w o rld  w h ich  is unde r cons idera tion . N ow  
here we have th a t  aspect p rescribed fo r  us by 
P a rt I I .  o f the  Schedule to  the  In d e m n ity  A c t.

T he  effect, the  loss fo r  w h ic h  we have to  find  
a cause, in  the  sense in  w h ich  we are d irec ted  to 
search, is n o t to  be a n y th in g  such as the  enforce
m en t o f some general reg u la tio n  unde r w h ich  
voyages m ay  be com p u lso rily  d irec ted . Such a 
general reg u la tion  m a y  w e ll be an im p o rta n t 
fa c to r i f  i t  has made possible th e  in f l ic t io n  of 
loss such th a t  the  loss has flow ed d ire c tly  
fro m  special in te rfe rence. N o w  here I  th in k  i  
flow ed d ire c t ly  fro m  the  rash ba rga in  w h ich  
the  appe llan ts  had  made, fo r  excep ting  as the 
outcom e o f th a t  ba rga in  i t  does n o t appear tha  
the  14,7581. w o u ld  have been lo s t. F ro m  the
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v °yage accoun t, o f the  sa ilin g  across the  
A t la n t ic  i t  appears th a t  the  charterers received 
°v e r 33,0001. T h a t th e y  had  to  p a y  h ire  in  
eXcess o f th is  am o un t was th e  resu lt o f  th e ir  ow n 
s tip u la tio n  in  clause 32. F o r analogous reasons 
1 th in k  th a t  th e  p ro fit  o f  61981. had  its  d ire c t 
cause o r.reason in  the  p a r tic u la r  te rm s o f  the  
ch a rte r-p a rty , and th a t  its  absence was the re 
fore n o t the  d ire c t outcom e o f th e  d ire c tio n . I t  
^a s  dependent on th e  te rm s o f the  c o n tra c t 
w hether the re  was to  be e ith e r p ro fit  o r  loss. 
T o r some purposes, and in  a p a r tic u la r  aspect, 
the d ire c tio n  m ig h t have been tre a te d  as 
°ccasion ing these, b u t n o t, as i t  seems to  me, 
fo r the  purpose and in  th e  aspect to  w h ich  
p a r t I I .  o f the  Schedule lim its  a c la im a n t who 
has no enforceable r ig h ts  a t com m on law , and 
J'ho i s re s tr ic te d  to  w h a t th e  words o f the  
Second Schedule g ive h im . W h a t the  d irec tio n  
h id  was to  b r in g  th e  re s tr ic tiv e  scale o f a general 
Regulation in to  ope ra tion . I t  was clause 32 
th a t was th e  im m ed ia te  and p a r tic u la r  casual 
foc to r as regards b o th  loss and p ro fit  d u rin g  
du ring  th is  p a r t  o f the  cha rte r period .

I  the re fore  agree w ith  the  decision a rrive d  
a t h y  th e  C ourt o f A ppea l.

L o rd  Finlay.— T his  case raises an im p o rta n t 
question upon  th e  In d e m n ity  A c t  1920 (10 &  11 
Ge». 5, c. 48).

The fac ts  o f the  case are v e ry  sim ple. The 
°Wners o f th e  A berlour were th e  A d a m  Steam- 
®h iP C om pany L im ite d , and b y  c h a rte r-p a rty  
dated the  16 th  J u ly  1919 th e y  le t  th e  vessel to  
‘ he Moss S team ship C om pany L im ite d , as 
charterers fo r  fifte en  m on ths. Clause 9 made 
‘he usual p ro v is io n  th a t  the  cap ta in , though  
aPPointed b y  the  owners, should be unde r the  
° r ders and d ire c tio n  o f  the  charterers as regards 
?RUployment agency o r o th e r arrangem ents.

aUse 32 was in  the  fo llo w in g  te rm s-:
®2. This charter-party is subject to  first voyage 

l u l 06 beinS obtained, but, i f  during the currency 
q this charter, steamer is directed by the B ritish  
,  overnment, or in  the event o f licence being refused 

r Voyages nominated by charterers from  tim e to  
j jd c  for some voyage or voyages, th is direction is to  
r :  for charterers’ account and th is charter-party 
«Jth a ll its conditions to  remain in  force between 

charterers and owners. Should steamer be 
, 1lu isitioned by B ritish  Government th is  charter to
^  bu ll and void.
.T h is  clause was a v e ry  usual one. I t  w i l l  be 
»served th a t  i t  deals w ith  th e  case o f th e  vessel 

j eing d irec ted  b y  the  B r it is h  G overnm en t o r the  
JJence being refused fo r  voyages no m in a ted  b y  
^ R te re rs  fro m  tim e  to  t im e  fo r  some voyage 
. R voyages ; in  such cases “  th is  d ire c tio n  

be fo r  charte rers ’ accoun t,”  b u t  i f  the  
earner should be req u is ition ed  b y  the  B r it is h  
^ve rnm en t, th e  cha rte r is to  be n u ll and vo id , 

in 6 Vessel  w as em ployed b y  th e  charterers 
the  M ed ite rranean trade . On th e  15 th  Dec. 

owW t *le M in is try  o f S h ipp ing  sent a le tte r  to  the  
th  nerS bhe Aberlour, in  w h ich  th e y  s ta ted 
th a t a t the  cond u s io n  o f the  voyage on w h ich  
d e Aberlour was the n  engaged the  owners were 

Reefed to  o ffe r the  steam ship to  the  R o ya l 
Rnniission on Sugar Supplies fo r  the  carriage

o f  a cargo o f sugar to  the  United. K in g d o m . 
P ro tests  were made on beha lf o f  th e  appe llants 
b u t  th e  M in is try  o f S h ipp ing  ins is ted on the  
d ire c tio n  and  refused on the  3 rd  Jan . 1920 the  
licence fo r  th e  voyage to  the  M ed iterranean, 
and the  A berlour proceeded to  Cuba acco rd ing ly  
under a cha rte r made between the  owners an d  
th e  R o ya l Com m ission on Sugar Supplies, 
w h ich  p ro v id ed  th a t  the  vessel should proceed 
to  Cuba and the re  load a cargo o f sugar f ro n t  
the  fac to rs  o f  the  charterers and c a rry  i t  to  a 
p o r t  in  the  U n ite d  K in g d o m  as ordered. T h e  
sugar was shipped acco rd ing ly  in  Cuba an d  
carried  to  L iv e rp o o l, and d u r in g  the  whole o f  
th e  t im e  so occupied the  A berlour was com 
p u ls o r ily  engaged in  G overnm en t service under 
the  order.

I  tu rn  to  the  In d e m n ity  A c t  1920. The 
f irs t  section preven ts a n y  proceedings, w hethe r 
c iv i l  o r  c r im in a l, in  respect o f acts done in  good 
fa ith  d u rin g  the  W a r in  the  p u b lic  in te res t b y  
a n y  person unde r the  a u th o r ity  o f th e  C rown.

The second section prov ides fo r  compensa
t io n  in  respect o f  acts done in  pursuance o f 
p re roga tive  o r o th e r powers o f th e  C rown. 
The f irs t  sub-section o f th is  clause makes p ro 
v is io n  w ith  regard to  ships w h ich , o r a n y  cargo 
space o r passenger accom m odation  thereon, 
have been req u is ition ed  on be ha lf o f  the  
C rown d u r in g  th e  W a r, and prov ides th a t  the  
ow ner sha ll be e n tit le d  to  pa ym en t o r compensa
t io n  fo r  the  use made o f  th e  vessel and fo r  
services rendered, and to  com pensation fo r  loss 
o r damage th e re b y  occasioned. The am oun t 
is to  be assessed b y  th e  tr ib u n a ls  m entioned 
in  sect. 2 (4). The com pensation is, a p a rt 
fro m  an y  special p rov is ions, to  be assessed 
accord ing to  the  princ ip les  acted on b y  the  
B oa rd  o f A rb itra t io n  co n s titu te d  unde r the  
P roc lam a tion  issued on the  3 rd  A ug . 1914 
(sect. 2 ( i) and ( ii)  as set fo r th  in  P a rt I .  o f  the  
Schedule to  th e  A c t.  These princ ip les  p rov ide  
th a t  th e  com pensation fo r  the  use o f th e  vessel 
in  whole o r in  p a r t  sha ll be based on w h a t are 
know n  as th e  B lu e  B oo k  R eports  p ro v id in g  
fo r  rates o f pa ym en t w herever app licab le , 
toge the r w ith  a sum  b y  w a y  o f com pensation 
fo r  an y  loss o r damage caused to  th e  sh ip  and 
d ire c tly  due to  th e  use made o f i t  ; so, how 
ever, th a t  n o th in g  sha ll be aw arded fo r  any 
o th e r damage o r loss in c id e n ta lly  caused to  th e  
ow ner o r to  o th e r persons.

U n de r these prov is ions the  ow ner gets p a y 
m en t o n ly  fo r  the  use made o f the  vessel a t th e  
prescribed rates and com pensation fo r  an y  
damage to  the  sh ip  d ire c t ly  due to  such use.

I t  w i l l  be seen th a t  no c la im  fo r  loss o r p ro fits  
is adm issib le and th a t  the  com pensation is 
g iven o n ly  to  th e  ow ner. There is no p ro v is io n  
fo r  com pensation to  persons w ho have suffered 
b y  the  re q u is it io n  in  respect o f co n tra c tu a l 
r ig h ts  w ith  regard to  th e  sh ip . N o  c la im  b y  a 
cha rte re r unde r th e  o rd in a ry  fo rm  o f cha rte r, 
cou ld  be en te rta ined  unde r the  prov is ions to  
w h ich  I  have ju s t  adve rted  ; th e  cha rte re r has 
m ere ly  c o n tra c tu a l r ig h ts  to  have th e  services 
o f th e  vessel and crew and no com pensation 
is g iven in  respect o f such r ig h ts .
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The p rin c ip le  on w h ich  th e  A c t  proceeds in  
cases where a sh ip  has been req u is ition ed  in  
whole o r in  p a r t is th a t  o n ly  the  ow ner can c la im  
and th a t  he can ge t n o th in g  except pa ym en t fo r  
the  use made o f h is vessel a t th e  prescribed 
rates p lus  th e  am o un t o f ac tu a l damage to  the  
sh ip  fro m  such use, and sect. 2 (1) (a) w ith  the  
subs id ia ry  p rov is ions is the  o n ly  p a r t  o f the  A c t  
w h ich  makes p ro v is io n  fo r  com pensation fo r  th e  
use o f a sh ip  w h ich  has been req u is ition ed  in  
whole o r in  p a rt.

H a v in g  de a lt unde r head (a) w ith  ships 
req u is ition ed , the  A c t  goes on in  th e  same 
sub-section to  deal under head (b) w ith  the  case 
o f an y  person “  w ho has otherw ise in cu rre d  o r 
susta ined a n y  diTect loss o r damage b y  reason 
o f in te rfe rence w ith  h is p ro p e rty  o r business 
in  the  U n ite d  K in g d o m  th ro u g h  the  exercise 
o r  p u rp o rte d  exercise, d u r in g  th e  w a r, o f  an y  
p re rog a tive  r ig h t  o f H is  M a jes ty  ”  o r s im ila r 
pow er.

I  th in k  th a t  the  w o rd  “  o therw ise ”  under 
head (b) denotes th a t  the  damage m ust have 
been sustained otherw ise th a n  b y  the  fa c t th a t  
-a sh ip  o r cargo space o r passenger accom m oda
t io n  in  i t  has been requ is itioned . The Le g is la 
tu re  had  ju s t  de a lt w ith  th a t  case under (a) 
and had lim ite d  th e  r ig h t  o f c la im  to  the  ow ner 
o f the  sh ip , to  the  exclusion o f a ll o th e r persons 
and o f a l l c la im  fo r  damages in  respect o f  loss 
o f p ro fits . There was, o f course, a v a s t num ber 
o f cases in  w h ich  th e  p re roga tive  o f th e  Crown 
had  been used fo r  the  general good, b u t w ith  
damage to  p a rtic u la r persons, in  m a tte rs  
w h ich had n o th in g  to  do w ith  th e  re q u is itio n in g  
o f ships. I t  is  to  such o th e r cases th a t  the  
Leg is la tu re  tu rn s  w hen under head (6) i t  makes 
p ro v is io n  fo r  damage otherw ise occasioned.

U n de r head (b) are inc luded  a ll cases o f  the  
exercise o f the  r ig h ts  o f the  C row n, p re roga tive  
o r s ta tu to ry , w ith  regard to  p ro p e rty  o th e r 
th a n  ships, and also cases a ffec ting  ships o th e r
wise th a n  b y  the  re q u is it io n in g  o f the  vessel 
o r  p a r t o f i t .  In  such cases the  com pensation 
is to  be ascerta ined on the  p rinc ip les  set o u t in  
P a rt I I .  o f  the  Schedule, as those on w h ic h  the  
Defence o f the  R ea lm  Losses Com m ission had 
h ith e r to  acted. H ead (b) reads as fo llow s :

(a n y  pe rson ) . . .
(6) w h o  has o th e rw ise  in c u rre d  o r  su s ta ined  a n y  

d ire c t  loss o r  dam age b y  reason o f  in te rfe re n ce  
w i th  h is  p ro p e r ty  o r  business in  th e  U n ite d  K in g d o m  
th ro u g h  th e  exercise o r  p u rp o r te d  exerc ise, d u r in g  
th e  w a r, o f  a n y  p re ro g a tiv e  r ig h t  o f  H is  M a je s ty  
o r  o f  a n y  p o w e r u n d e r a n y  e n a c tm e n t re la t in g  to  th e  
defence o f  th e  re a lm , o r  a n y  re g u la tio n  o r  o rd e r m ade 
o r  p u rp o r t in g  to  be m ade .th e re u n d e r, s h a ll be 
e n t it le d  to  p a y m e n t o r  co m p e n sa tio n  in  respect o f  
such  loss o r  dam age ;

A n d  P a rt I I .  o f  the  Schedule is as fo llow s :
T h e  com p e n sa tio n  to  be aw a rd e d  s h a ll be assessed 

b y  ta k in g  in to  a cco u n t o n ly  th e  d ire c t loss a n d  
dam age su ffe red  b y  th e  c la im a n t b y  reason o f  
d ire c t a n d  p a r t ic u la r  in te rfe re n ce  w i th  h is  p ro 
p e r ty  o r  business, a n d  n o th in g  s h a ll be in c lu d e d  in  
respect o f  a n y  loss o r  dam age due  to  o r  a r is in g  
th ro u g h  th e  e n fo rce m e n t o f  a n y  o rd e r o r  re g u la tio n  
o f  ge nera l o r  lo c a l a p p lic a t io n , o r  in  respect o f  a n y  
loss o r dam age due s im p ly  a n d  s o le ly  to  th e  ex is tence

o f  a s ta te  o f  w a r, o r  to  th e  ge ne ra l c o n d it io n s  p re 
v a il in g  in  th e  lo c a l i ty ,  o r  to  a c t io n  ta k e n  u p o n  
g round s  a r is in g  o u t o f  th e  co n d u c t o f  th e  c la im a n t 
h im s e lf re n d e r in g  i t  necessary fo r  p u b lic  s e c u r ity  
t h a t  h is  le g a l r ig h ts  sh o u ld  be in fr in g e d , o r  in  respect 
o f  loss o f  m ere  p leasure  o r  a m e n ity .

The precise sense in  w h ich  the  w o rd  “  requ is i
t io n  ”  w he the r noun o r ve rb , is used, m ay  v a ry  
accord ing to  the  c o n te x t. I t  means a request 
o r dem and fo r  som eth ing and is gene ra lly  used 
in  cases where there is some a u th o r ity  o r power 
o f en forcem ent beh ind the  request o r dem and. 
I t  is  as app licab le  to  th e  dem and o f  a sh ip  fo r  
one p a r tic u la r  service as to  th e  dem and o f a 
sh ip  fo r  a long  pe riod  o r to  ta k in g  i t  a ltoge ther 
o u t o f th e  hands o f th e  ow ner— i t  is  as app licab le  
to  re q u ir in g  the  services o f th e  sh ip  and crew, 
as i t  is to  re q u ir in g  th e -d e liv e ry  u p  o f th e  ship 
alone.

In  th e  c h a rte r-p a rty , clause 3 2 , w h ich  I  have 
a lrea dy  set o u t, i t  is used in  co n tra d is tin c tio n  
to  cases in  w h ich  the  vessel gets a d ire c tio n  fo r  
some p a r tic u la r  service o r is p reven ted  by  
re fusa l o f a licence fro m  go ing on some p a r tic u la r  
voyage— in  e ith e r o f  these cases th e  cha rte r 
con tinues to  opera te— w h ile  i f  th e  vessel is 
“  req u is ition ed  ”  th e  cha rte r is to  be n u ll and 
vo id . In  clause 3 2  i t  c le a rly  refers to  the  case 
in  w h ic h  th e  G overnm en t them selves ta ke  over 
th e  vessel, w h e the r th e y  w o rk  i t  o r  n o t, and 
w h e the r th e y  w o rk  i t  w ith  th e  o ld  cap ta in  and 
crew  o r  w ith  others. B u t  in  sect. 2  (1 )  («1 
o f  th e  A c t,  i t  is  used n o t m e re ly  w ith  reference 
to  ta k in g  ove r th e  sh ip , b u t is also app lied  to  
cases in  w h ich  o n ly  cargo space o r passenger 
accom m odation  has been take n  and  to  cases 
in  w h ich  th e  use o f  th e  sh ip  has been Required 
w ith  its  cap ta in  and crew, fo r  w h a teve r period 
o r occasion.

L ig h t  is th ro w n  on the  difference between 
d irec tio ns  and  requ is itions  b y  the  Defence o f  the 
R ea lm  R egu la tions, 39b b b . The f irs t  clause 
o f th a t  reg u la tion  p rov ides th a t  the  Shipp ing 
C o n tro lle r m a y  m ake orders reg u la ting , re s tr ic t
in g , o r g iv in g  d irec tions  w ith  respect to  the 
n a tu re  o f  the  trades in  w h ich  ships are to  be 
e inp loyed , the  tra ff ic  to  be ca rried  the re in , 
te rm s and cond itions, po rts , ra tes, b ills  o f lad ing, 
b u ild in g , rep a iring , use o f docks, and m any 
o th e r m a tte rs  re la tin g  to  sh ipp ing . T h is  is 8 
power o f d ire c tin g  the  m anner in  w h ich  the 
business o f shipowners and others is to  he 
ca rried  on w ith  reference to  ships.

The th ird  clause gives the  pow er o f requ is ition - 
I t  is as fo llow s :

(3 ) T h e  S h ip p in g  C o n tro lle r  m a y  b y  o rde r 
re q u is it io n  o r  re q u ire  to  be p la ce d  a t  h is  disposa* 
in  o rd e r t h a t  th e y  m a y  be used in  th e  m a n n e r best 
s u ite d  fo r  th e  needs o f  th e  c o u n try ,  a n y  sh ips , ° r 
a n y  cargo  space, o r  passenger a cco m m o d a tio n  *** 
a n y  sh ips , o r  a n y  r ig h ts  u n d e r a n y  c h a rte r , fre ig h t, 
engage m en t, o r  s im ila r  c o n tra c t a ffe c tin g  a n y  sh ip , 
a n d  re q u ire  sh ips  so re q u is it io n e d  to  be de live red  
t o  th e  C o n tro lle r  o r  a n y  pe rson o r  persons na m ed  by 
h im  a t  such tim e s  a n d  a t  such  p laces as th e  C on
t r o l le r  m a y  re q u ire , w here  i t  appears to  th e  Con
t r o l le r  necessary o r  e x p e d ie n t t o  m a ke  a n y  sue 
o rd e r fo r  th e  pu rpose  o f  m a k in g  s h ip p in g  a v a ila b ‘e 
fo r  th e  needs o f  th e  c o u n try  in  such  m a n n e r as to
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roake the best use thereof, having regard to  the 
circumstances o f the tim e.

Such compensation shall be paid in  respect o f the 
use o f a ship or cargo space or passenger accommo
dation requisitioned under th is  regulation, and for 
services rendered during the use thereof, and fo r 
loss or damage thereby occasioned as in  default o f 
agreement m ay be determined by the Board o f 
A rb itra tion  constituted under the proclamation o f 
toe th ird  day o f August, nineteen hundred and 
fourteen, respecting the requisitioning o f ships by 
the A dm ira lty .

The prov is ions as to  com pensation in  th is  
the la s t pa rag raph o f clause 3 o f th is  reg u la tion  
have been em bodied in  the  prov is ions made 
ln  the  In d e m n ity  A c t  1920 as to  com pensa
t io n  unde r sect. 2 (1) (a) w h ich  relates to  
req u is ition .

I t  w o u ld  the re fo re  appear th a t  th e  req u is i
tions de a lt w ith  b y  sect. 2 (1) (a) are those 
dea lt w ith  b y  the  th ir d  clause o f  reg. 39 b b b , 
while  the  cases o f damage “  o therw ise ”  in 
cu rred , fo r  w h ich  sect. 2 (1) (b) o f th e  A c t 
uaakes p ro v is io n , w o u ld  inc lude  a n y  orders 
caade b y  th e  S h ipp ing  C o n tro lle r unde r the 
h rs t clause o f  th e  reg u la tion .

The fo u r th  clause o f the  reg u la tio n  prov ides 
‘ ° r  the  services o f notices :
. (4) A n y  order made under th is  regulation affect- 
*cg any ship may be served on the owner o f the 
?*up, and shall be deemed to  be sufficiently served 
11 sent by registered post addressed to  the managing 
cwner or other person to  whom the management o f 

ship i s entrusted by or on behalf o f the owner 
at his registered address.

I  th in k  th a t  th is  p ro v is io n  is one m ere ly  fo r  
convenience o f service. I t  does n o t requ ire  
service on the  ow ner. I t  m ere ly  p rov ides th a t  
t  m ay be served on h im  and th a t  i t  sha ll be 
eemed to  be su ffic ie n tly  served i f  sent b y  

registered post to  the  m anaging ow ner o r o the r 
^t kSOn en trus ted  w ith  the  m anagem ent. Persons 
tue r th a n  th e  ow ner m ay  be affected b y  the  

d  l er* b u t the re  m ig h t be g rea t d if f ic u lty  and 
elay i f  j t  were necessary to  serve the m  a ll. 
he reg u la tion  proceeded on the  v ie w  th a t  fo r  

P ractica l purposes i t  was enough to  send the  
b v.'C? Hle ow ner, who w o u ld  in  a ll p ro- 

a h 'h ty  be in  com m un ica tion  w ith  such persons.
Ih is  p ro v is io n  (clause 4) does n o t appear to  

, e to  a ffec t the  con s tru c tion  to  be p u t on 
aUses 1 and  3 o f th e  regu la tion , 

to  ^ ° n facts o f th is  case and th e  docum ents 
w h ich  I  re ferred, i t  m ig h t have been eon- 

on be ha lf o f  th e  C row n, th a t  th is  case 
c a 'S Under scct- 2 (-1) (a) o f the  A c t  as be ing a 

se in  w h ich  in  te rm s o f th a t  clause a vessel 
^  as requ is itioned  d u rin g  the  W a r, and th a t  the  
0  y  c la im  th a t  cou ld  be made is one b y  the  
° r  I^ fr> w *r^e sect. 2 (1) (b) relates o n ly  to  loss 
f  . m a g e  otherw ise in cu rred . I f  th is  con- 
Co ’on were w e ll founded, i t  w o u ld  a ffo rd  a 

O'Plcts- answer to  th e  c la im  inasm uch as a 
s T ^ m r  has no locus standi to  c la im  under 
t „ ,  ' 2 (1) (a). T h is  p o in t, however, was no t 
th „ en ° n  be ha lf o f  th e  Crown an d  the  case was 
I t  f '¡ ? ^ o u t tre a te d  as fa ll in g  unde r head (6). 

o lio  v s  th a t  i t  is im possib le  on th is  appeal 
suP P °rt th e  ju d g m e n t o f the  C ourt o f Appea l 
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upon the  g round  th a t  th is  was a case o f req u is i
t io n , since th a t  g round  was n o t ta ke n  fo r  the  
C rown, and th e  appe llan ts  have, consequently, 
never been heard  upon  i t .  We m ust deal w ith  
the  case on th e  basis on w h ich  i t  has been 
trea te d  b y  a ll pa rties , and b y  the  cou rts  below , 
as fa ll in g  under head (b) o f  sect. 2 (1). I f  the  
question  w h e the r such a c la im  as the  present 
can be p ro p e rly  so trea te d  is to  be considered i t  
m ust be in  some o th e r case.

The C ourt o f A ppea l were o f op in io n  th a t  the  
c la im an ts ’ case fa iled  on th e  g round  th a t  i t  
does n o t sa tis fy  th e  cond itions  prescribed b y  
P a rt I I .  o f the  Schedule as a p p ly in g  to  cases 
unde r (b).

Three grounds o f ob je c tion  are enum erated 
in  the  ju d g m e n t o f Bankes, L .J .  (ante, p . 142 ; 
128 L .  T . R ep. 715, a t p . 717 ; (1923) 1 K .  B . 
447, a t p . 453).

The f irs t  was th a t  the re  was no in te rfe rence 
w ith  the  p ro p e rty  o r business o f the  c la im an ts , 
the  charterers.

The vessel, o f  course, was n o t the  p ro p e rty  
o f the  charterers. W as the re  an in te rfe rence 
w ith  th e ir  business ? I t  was argued th a t  the re  
was none, on accoun t o f th e  te rm s o f clause 32 
o f th e  ch a rte r-p a rty , b y  w h ich  in  case of; a 
“  d ire c tio n  ”  b y  the  B r it is h  G overnm ent th is  
“  d ire c tio n  ”  is to  be fo r  th e  charte rers ’ account 
and the  c h a rte r-p a rty , w ith  a ll its  cond itions, 
is to  rem a in  in  force between th e  charte rers 
and owners. I t  was said th a t  on th e  d ire c tio n  
to  proceed to  Cuba being g iven  the  Cuban 
voyage became, b y  force o f th is  clause, p a r t o f 
th e  charte rers ’ business, and th a t  the  voyage 
o f the  A berlou r to  Cuba and back was b ro u g h t 
ab ou t b y  th e ir  own c o n tra c t. Bankes, L .J .  
in tim a te d  th a t  he th o u g h t the re  was g reat 
force in  th is  a rgum ent, b u t d id  n o t res t h is 
ju d g m e n t upon i t .

In  m y  o p in ion  th is  a rgum en t fa ils . The 
question is w he the r the re  was an in te rfe rence 
b y  the  o rder w ith  the  business o f the  charterers. 
The charterers had th e  r ig h t  to  de te rm ine , 
sub ject to  licence, to  w h a t p a r t  o f th e ir  business 
the  services o f th e  A be rlo u r should be ap p ro 
p ria te d . E ven  i f  i t  were assumed th a t  the  
Cuban voyage became p a r t  o f th e ir  business 
the  o rd e r com pelled th e m  to  devote th e ir  vessel 
to  i t  to  the  exclus ion o f the  em p loym en t in  the  
M ed ite rranean, to  w h ich  i t  w o u ld  otherw ise 
have been assigned. A  m an ’s business is in te r 
fered w ith  i f  he is n o t a llow ed to  conduct i t  
accord ing to  h is  ow n ju d g m e n t and  i f  he is com 
pelled to  send h is vessel on an e rrand  o th e r tha n  
th a t  w h ich  he had  in  v ie w , even i f  th e  new 
errand  fa lls  w ith in  the  a m b it  o f h is business. 
E ven  i f  th e  d ire c tio n  o f the  G overnm ent 
th ro u g h  the  S h ipp ing  C o n tro lle r had  been to  
do som eth ing w ith in  th e  scope o f th e  cha rte re rs ’ 
business in  the  s tr ic te s t sense, as i f  i t  h a d  been 
a d ire c tio n  to  go, say, to  th e  B la c k  Sea instead 
o f to  E y g p t, such an o rd e r w o u ld  have been an 
in te rfe rence w ith  the  cha rte re rs ’ business, and 
i f  loss o f p ro fit  was th e re b y  occasioned ow ing  to  
the  d ive rs ion  o f  the  vessel fro m  a m ore lu c ra tiv e  
adven tu re , i t  m ig h t have g iven g round  fo r  a 
c la im  to  com pensation.

L L
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There can be no m ore d ire c t and  pa lpab le  
in te rfe rence w ith  a business o f  th is  descrip tion  
th a n  a d ire c tio n  to  proceed to  a de s tina tion  
o th e r th a n  th a t  w ly c h  th e  person h a v in g  con
t ro l o f  the  vessel had  selected, w he the r th e  new 
d e s tin a tio n  be w ith in  o r w ith o u t th e  a m b it o f 
h is business. The cha rte re r in  th e  o rd in a ry  
course o f h is business, has de te rm ined  to  send 
his vessel to  P o r t A . ; th e  G overnm en t m ake 
an o rd 6 r th a t  he should send he r to  P o r t B . ; 
i f  th is  is n o t in te rfe r in g  w ith  "the business, 
w h a t can be ?

I t  was the  o rd e r o f th e  C o n tro lle r th a t  made i t  
necessary th a t  th e  A berlou r should go to  Cuba, 
and the  necessity o f m a k in g  th a t  voyage in te r 
fered w ith  the  business o f th e  com pany. 
Clause 32 m ere ly  p rov ides the  m ost conven ien t 
w a y  o f c a rry in g  o u t such a d ire c tio n , w h ich , 
o f course, m us t be obeyed. Clause 32 d id  n o t 
m ake th e  Cuban voyage p a r t  o f th e  business 
o f  th e  charte rers. I t  prov ides th a t  th e  cha rte r- 
p a r ty  is to  rem a in  in  force and th a t  th e  vessel 
is  to  be used on its  com pu lsory  e rrand  fo r  th e  
jo b  im posed upon i t  b y  th e  G overnm en t. I t  
is m ere ly  a p ro v is io n  fo r  c a rry in g  o u t a d ire c tio n  
fro m  th e  G overnm en t in  such a w a y  th a t  i t  sha ll 
n o t be tre a te d  as a fru s tra t io n  o f th e  cha rte r- 
p a r ty  so as to  p u t  an end to  i t .  I t  is fo r  th e  
purpose o f c a rry in g  o u t in  th e  m anner m ost 
conven ien t fo r  a ll pa rties  th e  o rder made b y  
G overnm en t th a t  the  charte rers unde rtake  
w ith  th e  ow ner, fo r  th e  purpose o f keeping the  
c h a rte r-p a rty  a live , to  do unde r i t  som eth ing 
w h ich  was outs ide  th e ir  business in  an y  reason
ab le  sense o f th e  te rm .

The second g round  m en tioned b y  Bankes, 
L .J .  was th a t  even i f  the re  was in te rfe rence  i t  
was n o t “  d ire c t and p a r tic u la r  in te rfe rence 
w ith  the  business.”  -This p o in t appears to  me 
n o t to  be arguable- A  d ire c tio n  th a t  a vessel 
sha ll go to  a p o r t  o th e r th a n  th a t  to  w h ich  the  
cha rte re r w anted  to  send her is as d ire c t and 
p a r tic u la r  an in te rfe rence w ith  the  business as 
can be im ag ined . None o f th e  Lo rds  Justices 
expressed a n y  o p in ion  on th is  p o in t ; Bankes, 
L .J .  said th a t  i t  m ig h t arise in  some o th e r case 
an d  th a t  he w o u ld  n o t decide i t  in  th is .

The th ir d  g round  urged in  the  C ourt o f Appea l 
was th a t  i f  the re  was an in te rfe rence and i f  th a t  
in te rfe rence  was “  p a r tic u la r  ”  i t  was due to  th e  
enforcem ent o f an o rder o f general a p p lic a tio n  
and the re fo re  cou ld  n o t fo rm  the  sub ject o f a 
c la im  unde r P a r t I I .  o f  the  Schedule.

I t  was on th is  g ro un d  th a t  Bankes, L .J .  
based his ju d g m e n t against the  c la im an ts . 
H e  said “  I  th in k  th a t  i t  was ”  (due to  a general 
reg u la tion ) “  and i t  is  on th a t  conclusion th a t  I  
p re fe r to  fo u n d  m y  ju d g m e n t. Those words 
appear to  me to  cover th is  case com p le te ly , 
w he the r i t  be looked a t fro m  th e  p o in t o f v ie w  
o f  the  charterers ha v in g  a n tic ip a te d  its  ap p lica 
t io n  b y  th e  m anner in  w h ich  th e y  conducted 
th e ir  business o r fro m  th e  p o in t o f v ie w  o f its  
ac tu a l a p p lica tio n  to  th e ir  p a r tic u la r  case. In  
e ith e r v ie w  the  loss was due to  th e  enforcem ent 
o f a reg u la tion  o f  general a p p lica tio n  ”  (ante, 
144 ; 128 L .  T . Rep., a t p . 718 ; (1923) 1 K .  B ., 
a t  p . 455).

In  m y  o p in ion  th is  p ro p o s itio n  canno t be 
supported . U n d e r a reg u la tio n  o f  general 
a p p lica tio n , nam e ly , Defence o f th e  R ealm  
Reg. 39b b b , th e  S h ipp ing  C o n tro lle r had  power 
b y  o rder to  re q u is it io n  o r requ ire  to  be placed 
a t h is disposal a n y  sh ip . I t  was under th is  
general reg u la tion  th a t  th e  p a r tic u la r  o rder was 
made th a t  the  A berlour should proceed to  Cuba 
and ta ke  on board  a cargo o f  sugar fo r  the  
U n ite d  K in g d o m . I t  was th is  p a r tic u la r  o rder 
th a t  caused th e  loss. The p rov is ion  in  P a rt I I .  
o f  the  Schedule th a t  n o th in g  sha ll be inc luded  in  
respect o f “  th e  en forcem ent o f  a n y  o rder o r 
reg u la tion  o f  general o r  loca l a p p lica tio n  ”  
relates to  general orders o r regu la tions ' w h ich  
p ro p ria  vigore req u ire  th a t  those in  co n tro l o f 
sh ipp ing  sha ll do o r n o t do certa in  th ings . 
I t  has no reference to  general ru les o r regu la
tions  w h ich  m ere ly  g ive  pow er to  m ake p a r
t ic u la r  orders, and w h ich  u n t i l  such p a rtic u la r 
o rder is made have no e ffect w h a teve r upon 
those in  co n tro l o f a n y  sh ip . General orders 
w h ich  prescribe a ce rta in  course o f conduct o f 
ships unde r ce rta in  circum stances o r in  ce rta in  
lo ca lities  do n o t g ive  rise to  a n y  c la im  fo r  com 
pensa tion  even i f  the  p a r tic u la r  sh ipow ner m ay 
susta in  some loss in  consequence o f his enforced 
obedience to  such orders. The damage in  the  
present case was e n tire ly  due to  th e  p a rtic u la r 
o rder made unde r a general pow er.

W a rr in g to n  and  S cru tton , L .J J .  d id  n o t 
express a n y  op in io n  on th is  p o in t.

W a rr in g to n , L .J .  rested his ju d g m e n t in  
fa v o u r o f  th e  C rown e n tire ly  upon  th e  32 nd 
clause o f the  cha rte r. In  his op in ion  the 
effect o f th is  clause was th a t  w hen the  o rder to  
proceed to  Cuba was g iven  i t  became p a r t o f 
th e  cha rte re rs ’ business to  com p ly  w ith  i t  and 
th a t  fo r  th is  reason the  o rd e r d id  n o t in te rfe re  
w ith  th e  business. Such a co n s tru c tio n  seems, 
to  me un tenab le . The business o f  the  charterers 
was, as fo u n d  b y  the  W a r Com pensation C ourt, 
th a t  o f a ca rrie r o f  goods b y  th e ir  line  o f 
steamers to  the  M ed ite rranean, B la c k  Sea, o r 
E g y p t, and  I  do n o t see how  the  f in d in g  o f the  
W a r Com pensation C o u rt th a t  th is  business was 
in te rfe re d  w ith  b y  th e  o rder can be successfully 
a ttacke d .

S c ru tto n , L .J . ,  in  h is ju d g m e n t, s ta ted  th a t 
he adhered to  the  v iews expressed b y  h im  in  his 
d issen tien t ju d g m e n t in  th e  E ll io t t  Steam Tug  
case (sup.). H e  said th a t  th e  ju d g m e n t o f the  
m a jo r ity  in  th a t  case prec luded h im  fro m  
a c tin g  on h is ow n v ie w . The v ie w  taken  by  
S c ru tto n , L .J .  in  th e  E ll io t t  Steam T ug  case 
(sup.), is on the  same lines as th a t  to  w h ich  I  
re fe rred  as n o t be ing open upon th is  appeal, 
nam e ly , th a t  the  case was one o f req u is ition  
and fe ll unde r sect. 2 (1) (a). S c ru tto n , L .J -  
rested his concurrence in  the  ju d g m e n t in  the  
present case upon  tw o  o th e r grounds. The 
f irs t  was clause 32 o f the  cha rte r w ith  w h ich  I  
have a lrea dy  de a lt. The second was th a t 
“  th e  loss resu lts fro m  th e  fa c t th a t  it ,w a s  n o t 
p ro fita b le  to  em p loy  a s u b s titu te d  sh ip  in  the 
business because o f th e  h ig h  rates charged fo r 
ships ow ing  to  th e  existence o f a s ta te  o f w ar. 
W ith  regard to  th is  I  w i l l  o n ly  p o in t o u t th a t
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the  prov is ions o f P a r t  I I .  o f  the  Schedule th a t 
n o th in g  sha ll be inc lud ed  in  respect o f a n y  loss 
° r  damage due s im p ly  and so le ly to  th e  existence 
° f  a sta te  o f w a r, canno t, in  th e  circum stances o f' 
the  present case, have th e  e ffect w h ic h  the  
L o rd  Jus tice  ascribes to  i t .  The  damage was 
n o t caused s im p ly  and  so le ly b y  the  existence 
° f  w a r ; i t  was caused b y  th e  o rd e r “  Proceed 
to  Cuba,”  and  the  existence o f w a r o n ly  p re 
ven ted th e  charterers fro m  g e ttin g  ano the r 
vessel to  ta ke  th e  place o f th e  A berlour. I t  was 
c e rta in ly  n o t caused s im p ly  .and so le ly  b y  the  
existence o f  w a r ; th e  existence o f w a r m ere ly  
in te rfe re d  w ith  th e ir  g e ttin g  an o the r vessel 
to  p re ven t th e  damage w h ich  resu lted  fro m  the  
order.

In  th e  a rgum en t fo r  th e  C rown a t  y o u r  L o rd - 
ships’ B a r, th e  f irs t  p o in t urged upon  th e  House 
^a s  one w h ich  does n p t appear in  th e  reports  
o f th e  ease in  the  c o u rt be low , and w o u ld  appear 
to  be e n tire ly  no ve l. I t  was th a t  th e  rea l 
cause o f  th e  voyage was n o t th e  o rd e r to  p ro 
ceed to  Cuba, b u t th e  re fusa l o f a licence to  
Proceed to  E g y p t, and  th a t  no  a c tio n  can be 
b rough t fo r  th e  re fusa l o f a licence. T h is  con
te n tio n  ove rlooks th e  fa c t th a t  th e  re fusa l o f the  
Lcence to  proceed to  E g y p t was its e lf  m ere ly  a 
consequence o f  th e  d ire c tio n  to  proceed to  
Cuba. I t  w o u ld  have been absurd to  g ive  a 
licence fo r  th e  A berlour to  proceed to  E g y p t 
V'hen th e  C o n tro lle r ha d  ju s t  d irec ted  th a t  she 
should go to  Cuba. T he  W a r Com pensation 
C ourt fo u n d  th a t  th is  d ire c tio n  was th e  effective  
®^use o f  th e  A berlour's  n o t proceeding to  the  
M ed ite rranean, and th a t  th e  re fusa l o f the  
licence fo llow e d  as a consequence o f  th e  d irec- 
u ° n .  i t  appears to  me to  be im possib le  
seriously to  con test th e  correctness o f  ' th is  
hnd ing . T h is  a rgum en t fo r  th e  C rown p ro 
ceeds on th e  assum ption  th a t ' w h a t was a mere 
consequence o f th e  d ire c tio n  to  proceed to  Cuba 
ls to  be tre a te d  as th e  rea l cause o f w h a t ensued. 
, lu  dea ling  w ith  th e  co n ten tio n  fo r  th e  Crown 

th a t th e  loss was th e  re su lt o f  th e  c la im an ts ’ 
own ac t in  agreeing to  clause 32 i t  is necessary 
o d is tin g u ish  between th e  tw o  item s o f damage 

cla im ed. As regards th e  14,7581. c la im ed in  
resPect o f th e  Cuban voyage, clause 32 affords 
? com plete answer. T h a t sum  represents the  
°ss susta ined on th e  voyage to  Cuba and thence 
o the  U n ite d  K in g d o m  w ith  th e  sugar cargo, 
ein g  the  excess o f  th e  d isbursem ents ove r the  
cceipts thereon . T h a t loss fe ll upon  the  
a im ants e n tire ly  because th e y  had  ta k e n  th a t  
oyage upon  them selves b y  clause 32. I t  was 

otK a resul t  ° f  the  re q u is it io n  a t a ll.  On the  
her hand  th e  67581. c la im ed was lo s t as the  

>rect re s u lt o f  th e  o rder d ire c tin g  th a t  the  
essel should proceed to  Cuba ; th a t  o rder w ith -  

the  vessel fro m  the  M ed ite rranean voyage 
r  w h ich  she was booked and  on w h ich  she 

lo°h ld  have made a p ro f it  to  th a t  am o un t. The 
ss o f th a t  p ro f it  had  n o th in g  to  do w ith  
uuse 32 o r w ith  th e  fa c t th a t  i t  was the  
* * erers w ho to o k  th e  vessel to  Cuba and back 

0 b the  sugar ; i t  resu lted  p u re ly  fro m  the  
uer d ire c tin g  th e  vessel to  go to  Cuba w h ich  

P evented th e  M ed ite rranean voyage.

In  m y  o p in ion  th e  damage caused b y  th e  loss 
o f th e  67581. p ro f it  was th e  d ire c t re su lt o f the  
o rder w h ich  w ith d re w  th e  A berlou r fro m  th e  
business o f th e  charterers as fo u n d  b y  th e  W a r 
Com pensation C ourt.

T he  W a r Com pensation C ourt aw arded the  
c la im an ts  20,9561., made u p  o f tw o  sums,
14.7581. fo r  the  voyage and  th e  fu r th e r  sum  o f 
61981. fo r  loss o f the  p ro fit  w h ich  w o u ld  have 
been made on th e  M ed ite rranean voyage. S ir
D . P . B a rto n , one m em ber o f  th e  c o u rt d is 
sented ; th e  ju d g m e n t was g iven  b y  th e  c h a ir
m an, S ir F ranc is  T a y lo r, on  b e ha lf o f  h im s e lf 
and M r. W . F . H a m ilto n . On appeal to  th e  
C ourt o f A ppea l th is  decision was set aside, th e  
C o u rt o f  A ppea l be ing o f o p in io n  th a t  th e  c la im  
shou ld  be d isa llow ed a ltoge the r.

I t  appears to  me th a t  th e  aw ard  o f  the  co u rt 
m us t be m od ifie d  b y  e lim in a tio n  fro m  i t  o f  the
14.7581. aw arded in  respect o f th e  C uban voyage. 
The question is, w h a t damage was done to  the  
business o f  th e  a p p e lla n t com pany ? T h is  
business was trea te d , and  c o rre c tly  trea te d , 
b y  the  W a r Com pensation C ourt as be ing the  
M ed ite rranean and  B la c k  Sea business carried  
on b y  the m , and  th e  w ho le  damage done to  th a t  
business was 61981., th e  a m o un t o f  th e  p ro fit  
w h ich  w o u ld  have been earned on th e  M e d ite r
ranean voyage w h ich  was preven ted  b y  th e  
o rder to  proceed to  Cuba. I  canno t regard  the  
com pu lsory  Cuban voyage as p a r t  o f th e  
business o f th e  com pany. The 14,7581. was 
loss upon  th e  Cuban ven tu re  w h ich  the  
charterers u n d e rto o k  in  com pliance w ith  the  
o b lig a tio n  th a t  th e y  had  entered in to  b y  
clause 32 o f th e  c h a rte r-p a rty , and  I  do n o t see 
how  i t  can be b ro u g h t w ith in  th e  te rm s o f 
P a r t  I I .  o f  th e  Schedule. T he  c la im  fo r  loss o f 
p ro fit  w h ich  w o u ld  have been m ade b y  the  
M ed ite rranean voyage stands on a to ta l ly  
d iffe re n t fo o tin g . T h a t was a  loss in  th e  
business ca rried  on b y  th e  charte rers, and i t  was 
in cu rre d  d ire c t ly  in  consequence o f  th e  o rd e r to  
proceed to  Cuba.

T h a t aw ard  should, in  m y  op in ion , s tand, 
b u t fo r  61981. on ly .

L o rd  Sumner concurred w ith  th e  ju d g m e n t 
o f  th e  L o rd  Chancellor.

L o rd  Parmoor.— The In d e m n ity  A c t  1920 
places a re s tr ic tio n  on th e  ta k in g  o f  legal p ro 
ceedings aga inst ce rta in  persons a c tin g  in  good 
fa ith ,  and  p rov ides a r ig h t  to  com pensation 
unde r ce rta in  l im ite d  con d itions . The appe l
lan ts" were charterers o f th e  steam ship Aberlour, 
on a t im e  cha rte r, fo r  fifte e n  m on ths . D u r in g  
th e  t im e  covered b y  th e  cha rte r, th e  M in is try  o f 
S h ipp ing , b y  a d ire c tio n  to  th e  owners, d irec ted  
th a t  the  sh ip  should proceed to  Cuba, and  b rin g  
a cargo fro m  the re  to  th e  U n ite d  K in g d o m  fo r  
accoun t o f th e  Sugar Com m ission.

The t r ib u n a l o f  the  W a r Com pensation C o urt, 
b y  a m a jo r ity ,  decided th a t  th e  appe llan ts  d id  
b r in g  themselves w ith in  th e  prov is ions o f th e  
A c t  and o f P a r t  I I .  o f  the  Schedule, and aw arded 
to  th e m  tw o  sums, nam ely , 61981., loss o f p ro fits  

I and 14,7581. 16s. 10d., w h ic h  is described as 
I loss o f  h ire . So fa r  as th e  a m o u n t is concerned,
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these figures are agreed between the  p a rtie s . 
The decision o f th e  t r ib u n a l is fin a l, sub ject to  
the  r ig h t  Of e ith e r p a r ty ,  i f  i t  fee ls 'aggrieved b y  
an y  d ire c tio n  o r d e te rm in a tio n  o f th e  t r ib u n a l 
on a n y  p o in t o f law , to  appeal to  th e  C o u rt o f 
A ppea l. B y  leave o f  th a t  c o u rt, b u t n o t 
o therw ise, the re  is an appeal to  th is  House.

In  th e  no tice  o f appeal th e  respondents 
asked th a t  th e  c la im , b o th  in  respect o f loss b y  
h ire  and loss o f p ro fit ,  be dism issed w ith  costs, 
and  set o u t th e  po in ts  o f  la w  b y  the  d ire c tio n  
o r de te rm in a tio n  o f w h ich  th e y  were aggrieved :

(1) T h a t th e  d ire c tio n  g iven to  th e  owners 
was a d ire c t and p a r tic u la r  in te rfe rence w ith  
the  p ro p e rty  o f th e  charterers.

(2) T h a t the re  was a d ire c t o r p a r tic u la r  
in te rfe rence  w ith  th e  p ro p e rty  o r business o f 
th e  charte rers.

(3) T h a t the  charte rers have suffered a 
p a r tic u la r  in te rfe rence  w ith  the  cha rte re rs ’ 
p ro p e rty  o r business.

I  do n o t unders tand  th a t  the re  has been any 
a p p lica tio n  to  enlarge these po in ts  o f  la w , and 
the a rg um e n t o f the  A tto rne y -G e ne ra l was 
w ith in  these lim its .

Sect. 2 o f  the  A c t  d iv ides  th e  r ig h t  to  c la im  
com pensation unde r tw o  heads : (a) is l im ite d  
to  the  case o f an ow ner o f a sh ip  o r vessel w h ich , 
o r a n y  cargo space o r passenger accom m oda
t io n  in  w h ich , is req u is ition ed  a t a n y  t im e  d u rin g  
the  w a r. I t  is c lear th a t  the  appe llan ts , who 
had  no in te re s t as owners in  th e  A berlour, 
cou ld n o t recover a n y  sum  in  th e  na tu re  o f 
com pensation under th is  head. The tru e  effect 
o r m eaning o f (a) was n o t argued before y o u r 
Lo rdsh ips , and I  desire to  g ive  no o p in ion  on 
th is  p o in t. The appe llan ts  based th e ir  c la im  
on (6), and if ,  on o th e r grounds, th e y  can sub
s ta n tia te  th e ir  c la im  to  com pensation, I  can 
see no v a lid  a rgum en t fo r  saying th a t  th e y  are 
n o t w ith in  the  ca tegory o f persons, w ho have 
otherw ise in cu rre d  o r susta ined loss o r damage 
b y  reason o f in te rfe rence w ith  th e ir  business in  
the  U n ite d  K in g d o m . C e rta in ly  the  case has 
th ro u g h o u t proceeded on the  in q u iry ,  w he the r 
th e  c la im  made b y  th e  appe llan ts  is a d ire c t 
loss o r damage, capable o f assessment unde r the  
prov is ions o f P a rt I I .  o f  the  Schedule.

P a rt I I .  o f  the  Schedule enacts th a t  the  loss 
fo r  w h ich  com pensation is to  be assessed sha ll 
be o n ly  a d ire c t loss b y  reason o f d ire c t and 
p a rtic u la r in te rfe rence w ith  th e  p ro p e rty  o r 
business o f th e  c la im a n t. I n  th is  case the  
a llega tion  is o f in te rfe rence, n o t w ith  the  p ro 
p e r ty  o f th e  appe llan ts , b u t w ith  th e ir  business.

P a rt I I .  o f  the  Schedule fu r th e r  enacts th a t  
“  n o th in g  sha ll be inc luded  in  respect o f any 
loss o r damage due to  o r a ris ing  th ro u g h  the 
enforcem ent o f a n y  o rder o r reg u la tion  o f 
general o r  loca l a p p lica tio n , o r in  respect o f an y  
loss o r damage due s im p ly  and so le ly to  the  
existence o f a sta te  o f  w a r, o r  to  the  general 
cond itions  p re v a ilin g  in  the  lo c a lity , o r to  
ac tio n  taken  upon  grounds a ris ing  o u t o f the  
conduct o f th e  c la im a n t h im s e lf rendering  i t  
necessary fo r  p u b lic  secu rity  th a t  his legal 
r ig h ts  should be in fr in g e d , o r in  respect o f loss 
o f  mere pleasure o r a m e n ity .”

In  the  C ourt o f  A ppea l, Bankes, L .J .  founds  
his ju d g m e n t on the  a p p lica tio n  o f the  w ords, 
“  due to  o r a ris in g  th ro u g h  the  enforcem ent o f  
a n y  reg u la tion  o f general o r  loca l a p p lic a tio n .”  
I  do n o t th in k  th a t  the  in te rp re ta tio n  o f these 
words adop ted b y  the  L o rd  Justice  can be 
supported . The o rder, on w h ich  th e  c la im  o f 
the  appe llan ts  is based, is  the  special d irec tio n  
g iven to  the  ow ner o f th e  vessel, and th is  is n o t 
an  o rder o r reg u la tion  o f general o r loca l ap p lica 
t io n , op e ra ting  a fte r  i t  has been prom ulga ted , 
w ith o u t th e  necessity o f fu r th e r  no tice  to  the 
person o r persons w ho w il l  be affected. The 
e fficacy o f the  o rder depends on the  special 
no tice  served on the  owners o f the  vessel - 
W a rr in g to n  and S cru tton , L .J J .  do n o t express 
an op in io n  on th is  p o in t. W a rr in g to n , L .J .  
rested his ju d g m e n t in  fa v o u r  o f  the  Crown 
on the  co n tra c tu a l p o s itio n  created by  the  
cha rte r, and p a r t ic u la r ly  on sect. 32. S c ru tto n , 
L .J .  refers to  h is ju d g m e n t in  the  E ll io t t  case, 
and states th a t  charte rers canno t recover 
d ire c t loss in  th e ir  business under the  Second 
P a rt o f the  Schedule (1) b y  th e  fa c t o f h is  own 
c o n tra c t b in d in g  h im  to  c a rry  o u t the  directions- 
on his ow n resp on s ib ility , and (2) b y  the  fa c t 
th a t  h is loss also resu lts fro m  the  fa c t th a t  i t  
was n o t p ro fita b le  to  em p loy  an o the r sh ip  in  
h is business, because o f h igh  rates charged fo r  
ships ow ing  to  the  W a r.

I t  w i l l  be conven ien t to  deal w ith  the  po in ts  
raised in  the  judgm en ts  o f W a rr in g to n  and 
S cru tton  L .J J .  in  connection w ith  the  a rg u 
m en t w h ich  th e  learned A tto rne y-G e ne ra l 
addressed to  y o u r Lo rdsh ips.

The A tto rne y -G e ne ra l sta ted his a rg um e n t 
under fo u r  heads. H e  urged, in  the  f irs t  place, 
th a t  the  loss, o f w h ich  the  appe llan ts  are com 
p la in in g , was due n o t to  the  o rder to  proceed to- 
Cuba b u t to  the  refusal o f a licence to  proceed 
to  E g y p t, and th a t  no com pensation is payable 
fo r  the  re fusa l o f a licence. I t  does n o t appear 
th a t  th is  p o in t was urged in  the  c o u rt be low , 
and i t  does n o t appear to  me to  be raised in  th e  
reasons a ttached  to  the  appe llan ts ’ case ; b u t 
in  a n y  case, the  m a tte r is de term ined b y  the 
fin d in g  o f the  m a jo r ity  o f the  tr ib u n a l.  “  W e 
fin d  th a t  such d ire c tio n  was the  effective  cause 
o f the  A berlour n o t proceeding to  the  M ed ite r
ranean, and th a t  the  refusal o f the  licence 
fo llow ed as a consequence o f  the  d ire c tio n .”
I  see no reason fo r  d iffe r in g  fro m  th is  fin d in g . 
The effect is th a t  the  refusal o f the  licence was a 
consequence o f the  d ire c tio n  to  proceed to  Ouba. 
and n o t the  cause o f in te rfe rence w ith  th e  
voyage on w h ich , b u t fo r  the  d ire c tio n , th e  
A berlour w ou ld  have proceeded. I t  fu r th e r  
appears the re  was never any d if f ic u lty  in  o b ta in 
in g  a licence, except in  the  period  covered b y  the 
d ire c tio n , and th a t  the  licence was g iven so soon 
as the  voyage to  Cuba had been carried ou t.

I n  th e  s e co n d  p la c e  th e  A t to r n e y - G e n e r a l  
ra is e d  th e  q u e s t io n  w h a t  w a s  th e  b u s in e s s  o f  th e  
a p p e l la n ts  ? T h is  is  a  q u e s t io n  o f  f a c t .  T h e  te s t  
is  w h a t  t r a d e  w a s  in  f a c t  b e in g  c a r r ie d  o n  a t  t h e  
m a te r ia l  d a te ,  a n d  n o t  w h a t  t r a d e  m ig h t  h a v e  
b e e n  c a r r ie d  o n , w i t h in  th e  a m b i t  o f  th e  t r a d in g  
l im i t s  d e f in e d  b y  th e  c h a r t e r - p a r t y .  T h e
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M a jo r ity  o f th e  tr ib u n a l s ta te  “  we f in d  th e  
charte rers ’ business was th a t  o f a ca rr ie r o f 
goods b y  th e ir  lin e  o f steamers in  th e  M e d ite r
ranean, B la c k  Sea, and  E g y p t. ”  T hey  fu r th e r  
find , “  th a t  the  A berlou r was cha rte red  as a 
Vehicle fo r  c a rry in g  on th is  business and no 
o th e r.”

The th ir d  question propounded b y  the  
A tto rne y -G e ne ra l is  w h e the r the re  was in te r 
ference w ith  th e  business as above defined ? 
The m a jo r ity  fo u n d  th a t  th e  business o f the  
appe llants was in te rfe re d  w ith  b y  th e  d ire c tio n  
° f  the  S h ipp ing  C o n tro lle r. T h is , again, is a 
question o f  fa c t, and no p o in t o f  la w  is in v o lv e d , 
f t  is, how ever, h a rd ty  possib le to  suggest th a t  
a d ire c tio n , w h ich  w ith d re w  th e  A berlou r fro m  
the business o f th e  appe llan ts  fo r  120 days, was 
a o t an in te rfe rence  w ith  th e ir  business. A ssum 
in g  th a t  i t  was fo u n d  th a t  th e  voyage to  Cuba 
^a s  w ith in  th e  business o f  the  appe llan ts , 
there is, in  m y  op in io n , in te rfe rence  w ith  th e  
business o f th e  appe llan ts  in  d iv e r t in g  a vessel 
aga inst th e  p ro te s t o f  th e  appe llan ts , fro m  a 
voyage w h ich  fo r  the  purposes o f  th e ir  business 
th e y  had  in te nd ed  to  un de rta ke , and fro m  
whieh th e y  w o u ld  have de rived  p ro fit .

The fo u r th  question  ra ised b y  th e  A tto rn e y -  
General is  d ire c t ly  in  accord w ith  the  no tice  o f 
appeal. W as th e  d ire c tio n  to  th e  owners a 
d irec t and  p a r tic u la r  in te rfe rence  w ith  th e  
business o f  th e  charte rers ? F u r th e r, was there  
any  d ire c t and  p a r tic u la r  in te rfe rence  w ith  the  
business o f th e  charte rers ? A t  th e  t im e  when 
fbe d ire c tio n  was g iven  to  th e  owners the  
Aberlour was, in  fa c t, be ing em ployed as p a r t 
° f  the  flee t used in  th e  c a rry in g  on o f th e  busi- 
**ess o f th e  c la im an ts , and , b u t  fo r  th e  d ire c tio n  
0 the  owners, w o u ld  have con tinu ed  to  be so 

Used. T he  vessel was p a r t  o f th e  equ ipm en t 
Provided to  c a rry  on th e  business o f  th e  appel- 
unts, and c o n trib u te d  to  th e  business p ro fits , 
'o  W ithd raw  a p o r tio n  o f  th e  eq u ipm en t b y  
wb ich  a business is be ing  carried  on is, I  th in k ,  
a d ire c t in te rfe rence  w ith  th e  business. The 
•uterference was p a rtic u la r, in  th a t  i t  was n o t an 
act w h ich  affected th e  business o f carriers 
generally, o r  th e  business o f th e  carrie rs engaged 
*n the  same business o r th e  same lo c a lity  as the  
appe llants, b u t  o n ly  th e ir  ow n special business, 

be w o rd  “  p a r tic u la r  ”  p rov ides aga inst a 
aUn fo r  loss, where such loss resu lts  fro m  a 

ninrnon inconvenience, w h ich  affects a ll H is  
M ajesty’s sub jects, o r  some class o f th e m , in -  

Uding persons o th e r th a n  th e  p a r tic u la r  
a irnan t. I t  is n o t enough, how ever, th a t  the re  
°n ld  be d ire c t and  p a r tic u la r  in te rfe rence  

c the  business o f  th e  appe llan ts , unless i t  
( jjb  be shown th a t  th e  appe llan ts  have suffered 
a r ®c t loss o r damage b y  reason o f  such d ire c t 

b P a rticu la r in te rfe rence  w ith  th e ir  business. 
0 r . ere th e  sums o f 61981. o r 14,7581. 16s. 10d.

e ithe r o f th e m  a d ire c t loss a ttr ib u ta b le  to  the  
* * * * *  o f  th e  S h ipp ing  C o n tro lle r ? T he  sum 

” 1981., w h ich  is an agreed figu re , is  th e  loss 
fo m  fa c t suffered th ro u g h  th e  w ith d ra w a l 
¡nr  a P eriod o f 120 days, o f a vessel a c tu a lly  
t j  ' ISe m  th e  business o f th e  appe llan ts  a t the  

e o f w ith d ra w a l, o r  a lte rn a tiv e ly  th ro u g h

th e  d ive rs io n  o f  such vessel fro m  th e  M e d ite r
ranean tra d e , aga inst th é  p ro te s t o f th e  appe l
la n ts . T h is  w ith d ra w a l was b ro u g h t a b o u t b y  
th e  d ire c tio n  o f th e  S h ipp ing  C o n tro lle r. I t  
appears to  me th a t  th e  consequent loss o f  
61981. was d ire c t ly  a ttr ib u ta b le  to  th e  d ire c 
tion s  w h ich  he. gave. E x c e p t so fa r  as i t  m ig h t 
a ffec t th e  q u a n tu m  o f loss o r dam age, i t  is 
im m a te ria l w h e the r th e  A berlou r was h ire d  o r 
ow ned b y  th e  appe llan ts , so lo ng  as the  vessel 
was in  fa c t be ing used as p a r t  o f th e  equ ipm en t 
o f th e  business o f th e  appe llan ts , and  such use 
w o u ld  have con tinu ed  b u t  fo r  th e  d ire c tio n  to  
th e  ow ner. M ach in e ry  in  s itu , and be ing 
opera ted fo r  business purposes, is n o t th e  less 
a p a r t  o f  th e  business s tock  o r eq u ipm en t th a t  
i t  has been fo u n d  m ore conven ien t to  h ire  i t  th a n  
to  purchase i t .  I t  was urged on b e h a lf o f  the  
respondents th a t  th e  in te rfe rence  on w h ich  th e  
appe llan ts  based th e ir  c la im s fo r  loss o f p ro f i t ,  
was n o t an  in te rfe rence  w ith  business, b u t  o n ly  
w ith  co n tra c tu a l r ig h ts , and  th a t  to  aw ard  
com pensation fo r  in te rfe rence  w i+h co n tra c tu a l 
r ig h ts  w o u ld  be to  m isconstrue th e  te rm s o f th e  
In d e m n ity  A c t.  T h is  m a y  be so, b u t  th e  appe l
la n ts  were n o t dependent on  th e  en forcem ent o f  
co n tra c tu a l r ig h ts  aga inst th e  ow ne r o f th e  
A berlour, th e y  ha d  th e  use o f th e  vessel and  were 
us ing i t  fo r  th e  purposes o f  th e ir  business, w hen 
i t  was w ith d ra w n  un de r th e  d ire c tio n  o f  the  
S h ipp ing  C o n tro lle r. N o  d o u b t th e  question 
o f remoteness o f  loss is a question  o f la w , b u t  I  
canno t come to  a n y  o th e r conclus ion th a n  th a t  
th e  w ith d ra w a l o f  a vessel a c tu a lly  engaged in  
a tra d e  canno t be regarded as a to o  rem ote  
cause o f  th e  loss o f p ro f it  w h ich  th e  a p p e lla n ts  
suffered, and  th a t  the re  is no g round  fo r  re je c t
in g  the  fin d in g  o f th e  tr ib u n a l un de r th is  head . 
The fu r th e r  p o in t ra ised in  th e  ju d g m e n t o f 
S c ru tto n , L .J . ,  th a t  th e  loss resu lted  fro m  th e  
fa c t th a t  i t  was n o t p ro fita b le  to  em p loy  
an o the r sh ip  in  th e  business because o f  h ig h  
ra tes charged fo r  ships ow ing  to  th e  W a r, does 
n o t appear to  have been ra ised before th e  t r i 
bu na l and was n o t pressed in  th is  H ouse . I  d o u b t 
w h e the r i t  cou ld  have been ra ised a f te r  th e  61981. 
ha d  been accepted as an agreed am o un t.

The sum  o f 14,7581. 16s. 10d., loss o f  h ire , 
stands on a d iffe re n t fo o tin g . I t  is  n o t a d ire c t 
loss fo r  a d ire c t and p a r tic u la r  in te rfe rence  w ith  
th e  business o f the  appe llan ts , b u t  a loss in cu rre d  
in  th e  voyage to  Cuba, a voyage ou ts ide  the  
business o f the  appe llan ts . The loss fa lls  upon 
th e  appe llan ts  as a consequence o f  p a r. 32 
o f th e  te rm s o f  the  c h a rte r-p a rty , in  w h ich  
th e y  u n d e rto o k  to  bear th is  loss as between 
them selves and  th e  owners. I n  t r u th  th e  to ta l 
loss a ttr ib u ta b le  to  in te rfe rence  w ith  the  bus i
ness o f th e  appe llan ts  is inc lud ed  in  the  sum  o f
61981., and no fu r th e r  c la im  is m a in ta inab le .

The re su lt is th a t  the  appeal should be 
a llow ed, and th a t  th e  aw ard  shou ld  stand 
fo r  61981. and be dism issed as regards th e  sum 
o f  14,7581. 16s. lO d. A pp ea l dismissed.

S olic ito rs  : fo r  the  appe llan ts , Thomas Cooper 
and C o.; fo r  th e  respondents, The T reasu ry  
S o lic ito r.
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COURT OF APPEAL.

N ov. 16 and  19, 1923.
(B efo re  Bankes, Scrutton, and Atkin, L .J J .)
Brandt and others v . Liverpool, Brazil,
and River Plate Steam Navigation Com

pany L imited, (a)
A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D I V I S I O N .

B i l l  o f  la d in g  —  P a rt o f the goods shipped  
in  damaged condition— D e lay in  de livery o f  
goods— Estoppel— C la im  by indorsee o f clean 
b i l l  o f  lad ing— Expenses o f recond ition ing  
goods— F a ll  in  m arket value— P ro longation  o f  
voyage— D e v ia tio n .

Goods were shipped on behalf o f  the p la in t if fs  on 
board a sh ip  belonging to the defendants fo r  
carriage fro m  Buenos A ire s  to London under 
a b i l l  o f  la d in g  given by the defendants in  which  
the goods were described as ha iring been re
ceived “  i n  apparent good order and condi
t i o n A f t e r  the goods had been p u t  on board, 
a p o rtio n  was ascertained upon exam ination  
to be in  a defective condition. The damaged 
p o rtio n  o f the goods was thereupon taken out o f 
the sh ip  fo r  the purpose o f being reconditioned. 
A fte r  recond ition ing, the goods were reshipped to 
L iverpoo l, where they a rrived  about three months 
after the tim e when they should have arrived, 
and there had by then been a f a l l  in  m arket 
values. The p la in t if fs ,  who were the in 
dorsees o f the b i l l  o f  la d in g  but to whom the 
prope rty  in  the goods had not passed by indorse
ment, and who could not therefore sue under 
the B il ls  o f L a d in g  A c t 1855, cla im ed the goods 
upon the ir a r r iv a l at L ive rpoo l, but had to p a y  
to the defendants the am ount expended upon  
recond ition ing the goods at Buenos A ires . 
The p la in t if fs  thereupon brought an action  
against the defendants c la im ing  to recover the cost 
o f the recond ition ing o f the goods, an am ount 
which they had p a id  under protest, and also 
c la im in g  damages fo r  the delay in  delivery o f  
the goods.

H e ld , that the de livery o f the goods by the 
defendants was an acceptance o f the offer by 
the p la in t if fs  to accept the goods upon the 
terms o f the b i l l  o f  lad ing . The defendants were 
estopped fro m  saying that the goods were 
damaged before they were placed on board, be
cause o f the fa c t that a clean b i l l  o f  la d in g  was 
given.

H e ld , fu rth e r, that the p la in t if fs  had a r ig h t o f 
action a r is in g  out o f the contract fo r  damages 
due to the delay in  the delivery o f the goods_

A nd  fu rth e r, that the tak in g  o f the goods out o f the 
sh ip  and re ta in in g  them on shore fo r  a con
siderable tim e u n t i l  they were reconditioned  
could not reasonably be considered to come 
w ith in  the expression “  pro longa tion  o f the 
voyage.”  The delay was such as to b ring  about 
a voyage en tire ly  d iffe rent fro m  the voyage con

templated by the b i l l  o f  la d in g  ; i t  amounted, in 
fac t, to a devia tion.

D ecision o f Greer, J .  affirm ed.

T h e  ac tio n  was b ro u g h t b y  Messrs. B ra n d t 
and Co., a f irm  o f  m erchan ts c a rry in g  on b u s i
ness in  L o nd on , fo r  damages fo r  de la y  in  de
liv e ry  o f th e  goods specified in  a b i l l  o f  la d in g  
da ted  th e  23rd  M arch  1920 and fo r  th e  re tu rn  o f  
th e  7481.10s. p a id  un de r p ro te s t aga inst th e  de
fendan ts , th e  owners o f  th e  steam ship B e rn in i r 
and, in  th e  a lte rn a tiv e , the re  was a s im ila r  
c la im  b y  Messrs. F . W . Vogel and  Co., o f  
Buenos A ire s , th e  shippers o f  th e  goods.

T he  p la in t if fs  a lleged th a t  th e  defendants, 
h a v in g  rece ived fro m  th e  shippers on board  
the  B e rn in i,  a t  Buenos A ires , in  M arch  1920, 
a b o u t 6000 bags o f  z inc  ash, fo r  carriage fro m  
Buenos A ires  to  L iv e rp o o l, w ro n g fu lly  d is 
charged some 5600 o f  th e  bags a t  th a t  p o r t  and 
o n ly  fo rw a rde d  th e  same a fte r  unreasonable 
de lay in  th e  steam ship Cavour, w h ich  le f t  Buenos 
A ires  on th e  15 th  J u ly  1920, and  th a t  the  
p la in t if fs  were com pelled , in  o rder to  ge t d e live ry , 
to  p a y  th e  sum  o f 7481. 10s., th e  a m o u n t o f 
a lleged expenses fo r  re co n d itio n in g  th e  bags a t  
Buenos A ires between th e  t im e  o f th e ir  d is 
charge and  th e  t im e  o f  th e ir  resh ipm en t on th e  
Cavour, in  respect o f  w h ich  th e  de fendants 
c la im ed a lien .

T he  defence was th a t  th e  de fendants were 
ju s tif ie d  in  d ischa rg ing  th e  5600 bags a t Buenos 
A ires  because th e y  ha d  been dam aged b y  w a te r 
before be ing p u t  on  board  ; th a t  th e  bags heated 
in  th e  h o ld , and  th a t  i t  was the re fo re  necessary 
fo r  th e ir  ow n p re se rva tion  and  fo r  th e  p ro 
te c tio n  o f th e  o th e r cargo on board , th a t  th e y  
shou ld  be p u t  ashore, warehoused, and  reco nd i
t io n e d  ; th a t  th e y  were g u i l ty  o f no  unreasonable 
de la y  in  dea ling  w ith  th e  goods a f te r  th e ir  d is 
charge, and  th a t  th e y  were, the re fo re , n o t lia b le  
fo r  th e  consequences o f  a n y  d e lay  in  th e  carriage 
o f  th e  goods to  L iv e rp o o l, th e  p o r t  o f  discharge. 
A n d  th e y  coun te rc la im ed  fo r  1671. 3s. 2d., 
be ing th e  d iffe rence between 9151. 13s. 2d., the  
ac tu a l cost o f  re c o n d itio n in g  and  fo r  7481. 10s. 
w h ich  had  been p a id  to  th e m  in  discharge o f 
th e ir  lie n . B y  th e ir  re p ly  th e  p la in t if fs  said 
th a t  th e  defendants were estopped fro m  con tend
in g  th a t  th e  goods were o r  became dangerous by  
reason o f  a de fect w h ich  cou ld  have been 
observed on  sh ipm e n t as th e  b i l l  o f  la d in g  o f  
w h ich  th e y  were th e  indorsees, s ta ted  th a t  th e  
goods were sh ipped “  in  ap pa ren t good o rder 
and c o n d itio n .”  G reer, J . gave ju d g m e n t fo r  
th e  p la in t if fs , Messrs. B ra n d t and  Co., upon 
th e ir  c la im  and cou n te rc la im .

Raeburn, K .C ., Singleton, K .C ., and M a e - I v e r  
fo r  th e  appe llan ts .

W righ t, K .C . and  James D ick inso n  fo r  the 
respondents.

The fo llo w in g  cases were re fe rred  to  :
S tin d t v . Roberts and another, 5 D . &  L .  4 6 0 ; 
Sanders v .  Vanzeller, 4 Q. B . 260 ; 
Com pania N a v ie ra  Vascongada v .  C h u r c h i l l  

and S im  ;  Same v . B u rto n  and Co., 1° 
A sp. M ar. L a w  Cas. 177 ; 94 L .  T . Rep- 
59 ; (1906) 1 K .  B . 237 ;,«) R ep o rte d  b y  E d w a r d  J . M . Ch a p l in , E sq ., B a r r is te r -  

a t-L a w .
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Sewell v . B u rd ic k , 5 A sp. M ar. L a w  Cas. 
376 ; 52 L .  T . R ep. 445 ; 10 A p p . 
Cas. 74 ‘

Cock v . T ay lo r, 13 E a s t 399 ;
Y oung  v . M oelle r, 5 E . &  B . 755 ; 
M artin ea us  L im ite d  v . R oya l M a i l  Steam 

Packet Com pany L im ite d , 12 Asp. M ar. 
L a w  Cas. 1 9 0 ; 106 L .  T . R ep. 638 ;

A lle n  and others v . Coltart and Co. and  
others, 5 Asp. M a r. L a w  Cas. 10 4 ; 48 
L .  T . R ep. 944 ; 11 Q . B . D iv .  782.

B a n k e s , L .J .— T h is  is an  appeal fro m  a 
ju d g m e n t o f G reer, J ., in  an ac tio n  w h ich  ra ised 
an in te re s tin g  and  im p o r ta n t question , and 
w h ich  th e  learned judge  de a lt w ith  in  h is  ju d g 
m en t in  a  v e ry  c lear and  exhaustive  m anner, 
and, in  m y  op in ion , q u ite  c o rre c tly . Indeed , 
i f  i t  were n o t in  deference to  th e  v e ry  clear 
argum ents w h ich  have been addressed to  us I  
shou ld  be q u ite  c o n te n t to  say th a t  I  agree w ith  
"the ju d g m e n t de live red  b y  th e  learned judge.

The fac ts  o u t o f  w h ich  th e  a c tio n  arose were 
these : A  f irm  o f V oge l and Co., tra d in g  a t 
Buenos A ires , were th e  shippers o f  a la rge 
nu m ber o f bags o f z inc  ash. T h e y  proposed 
to  sh ip  these goods on a vessel o f  th e  defendants 
na iled th e  B e rn in i. T he o th e r p la in t if fs , 
Messrs, B ra n d t, were th e  Lo nd on  corre
spondents o f  Messrs. V oge l and  C o . ; th e y  had 
acted as such fo r  m a n y  years, se lling  goods on 
heha lf o f  Messrs. V oge l and  Co. in  re tu rn  fo r  a 
com m ission, and  fina nc ing  th e  transac tions  b y  
accepting b ills  o f exchange fo r  90 pe r cen t, o f 
the  in vo ice  p rice  o f th e  goods. A f te r  the  ash 
had  been sh ipped on board  th e  B e rn in i i t  was 
ascerta ined th a t  a nu m ber o f  th e  bags had 
heated, an d  apprehension was fe lt  les t th e y  
shou ld  p rove  dangerous, n o t o n ly  to  th e  o th e r 
igoods on board , b u t poss ib ly  to  th e  vessel. 
L lo y d ’s agent was ca lled  in  ; he exam ined 
the  goods and rep o rted  th a t  he fo u n d  th e  to p  
layers o f  bags v e ry  seriously  heated, and  in  h is 
reP ort he s ta ted  th a t  fro m  th e  c o n d itio n  o f 
those bags i t  was ap pa ren t to  h im  th a t  the  
hags be low  m us t be heated p ro b a b ly  to  a m uch 
^uore dangerous e x te n t th a n  those he was able 
t?  exam ine. As th e  re su lt o f  th a t  exam ina 
t io n  and re p o r t the  bags were ta ke n  o u t o f  the  
'vessel, and a fte r  a t im e  th e y  were recond itioned  

o r some o f th e m  were—  and those bags were 
® ot re-sh ipped u n t i l  a fte r  th e  lapse o f  a v e ry  
considerable t im e . T h e rq  was a sm all num ber 
° f  bags, 385 bags, w h ich  were a separate lo t  
P u t in to  a d iffe re n t h o ld ; th e y  were u n 
damaged, and were ta ke n  b y  th e  B e rn in i upon 
the con tem pla ted  voyage fro m  Buenos A ires 
to  L iv e rp o o l. On th e ir  a r r iv a l a t L iv e rp o o l 
th e  p la in t if fs , Messrs. B ra n d t, on p resen ta tion  

the  docum ents to  th e m  p a id  th e  b ills — th e y  
resold th e  goods— and to o k  d e liv e ry  o f the  

^85 bags. The rem a inde r o f  th e  bags w h ich  
Pad been ta ke n  o ff th e  vessel a t  Buenos A ires 
®®d recond itioned  d id  n o t a rr iv e  in  th is  c o u n try  
t i l l  A ugust, w hen Messrs. B ra n d t to o k  d e live ry  
o t the m . T he  defendants, th e  shipowners, 
c la im ed  a sum  o f 7001. odd  fo r  th e  reco nd i
t io n in g  o f these goods, and  Messrs. B ra n d t

ha d  to  p a y  th a t  in  o rder to  o b ta in  d e live ry . 
The ac tio n  was b ro u g h t b y  Messrs. V oge l and 
Co., and  Messrs. B ra n d t c la im in g  damages fo r  
th e  de lay in  th e  d e liv e ry  o f these goods and 
fo r  a re tu rn  o f th e  am o un t w h ich  th e y  ha d  had  
to  p a y  fo r  reco n d itio n in g . T he  m a in  question  
in  th e  a c tio n  t r ie d  in  th e  c o u rt be low  was 
w h e the r Messrs. B ra n d t had  a cause o f ac tio n  
aga inst th e  shipowners a ris ing  fro m  th e  fa c t 
th a t  th e y  were th e  b i l l  o f  la d in g  ho lders and 
ha d  presented th e  b ills  o f  la d in g . T h e y  c la im ed 
to  have a r ig h t  o f a c tio n  on one o r b o th  o f 
tw o  grounds. One was th a t  in  th e  c irc u m 
stances o f  th e  case th e  general p ro p e r ty  in  
the  goods ha d  passed to  th e m  ; and  th e  o th e r 
was th a t  in  th e  c ircum stances o f th e  case 
the re  was an im p lie d  co n tra c t a ris ing  fro m  th e ir  
ta k in g  d e liv e ry  o f the goods, an im p lie d  con
tra c t  upon  th e  te rm s o f th e  b i l l  o f  la d in g  so 
fa r  as th e y  were app licab le  to  th e  circum stances 
a t  th e  t im e  th e y  to o k  d e liv e ry . G reer, J . 
decided aga inst Messrs. B ra n d t ’s con ten tio n , 
founded upon  th e  general p ro p e rty  in  th e  goods 
h a v in g  passed to  the m . I  agree w ith  th a t  v ie w , 
and i t  is unnecessary to  express a n y  op in io n  
a b o u t i t ,  o r to  go in to  th e  fac ts  in  re la tio n  to  i t .

T he  a rg um e n t in  th is  case has been m a in ly  
d irec ted  to  the  question  as to  w h e the r the re  was 
a c o n tra c t between Messrs. B ra n d t and  th e  sh ip 
owners w h ich  e n tit le d  Messrs. B ra n d t to  sue fo r  
damages fo r  th e  de lay in  d e liv e ry  o f these goods 
and  fo r  th e  re tu rn  o f  th e  m oney th e y  ha d  had  
to  pa y  fo r  re co n d itio n in g  th e m . N o w , i t  is 
q u ite  tru e  th a t  the re  is no  a u th o r i ty  expressly 
cove ring  th e  question  as to  how  fa r  th e  con
tra c t,  w h ic h  has been h e ld  to  arise fro m  th e  o ffe r 
to  ta ke  d e liv e ry  o f  th e  goods, m ade b y  the  
h o ld e r o f a b i l l  o f  la d in g  and  accepted b y  the  
sh ipow ner, b inds th e  sh ipow ner. T o  w h a t 
e x te n t does i t  b in d  h im  ? Does i t  b in d  h im  
o n ly  to  th e  e x te n t o f an  o b lig a tio n  to  de live r 
th e  goods, o r does i t  b in d  h im  to  th e  e x te n t o f 
th e  c o n tra c t as con ta ined  in  th e  b i l l  o f  la d in g  
so fa r  as th e  te rm s o f th a t  b i l l  o f  la d in g  are 
app licab le  to  th e  circum stances o f  th e  case ? 
W e have been re fe rred  to  th ree  a u th o ritie s , 
S tin d i v .  Roberts (sup.), Y oung v . M oe lle r (sup.), 
and  A lie n  v .  Coltart (sup .). B y  these a u th o ritie s  
i t  has been c le a rly  established th a t  where the  
h o ld e r o f a b i l l  o f  la d in g  presents i t  and  offers 
to  accept d e live ry , i f  th a t  o ffe r is  accepted b y  
th e  sh ipow ner, th e  b i l l  o f  la d in g  h o ld e r does 
come un de r an o b lig a tio n  to  p a y  the  fre ig h t 
an d  to  p a y  th e  dem urrage, i f  a n y  ; and  the re  
are general expressions in  a l l those three 
cases, I  th in k ,  in  w h ich  th e  learned judges 
have said th a t  th e  c o n tra c t so m ade b y  th a t  
o ffe r and  acceptance covers so as to  inc lude  
th e  te rm s o f th e  b i l l  o f  la d in g . I n  m y  op in ion , 
in  th is  p a r tic u la r  case thé  co n tra c t m u s t inc lude  
th e  te rm s and  con d itions  o f th e  b i l l  o f  la d in g , 
and  fo r  th is  reason. The b i l l  o f  la d in g  ho lde r 
offered th e  fre ig h t before th e  goods were 
de live red , and  in  fa c t p a id  i t ,  and  unde r those 
circum stances i t  seems to  me th a t  th e  subse
qu en t d e liv e ry  b y  th e  sh ipow ner is an  accep
tance o f an  o ffe r to  accept th e  goods as described 
upon  th e  te rm s o f th e  b i l l  o f  la d in g . I  th in k
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fro m  th e  sh ipow ne r’s p o in t o f  v ie w  i t  m ust 
necessarily in c lud e  th e  w hole o f th e  te rm s o f 
th e  b i l l  o f  la d in g , because, in  accepting  such an 
offer, th e  sh ipow ner m us t desire th a t  he should 
be covered b y  th e  exceptions in  th e  b i l l  o f  
la d in g  in  respect o f  w h ich  the  o ffe r o f th e  b i l l  
o f  la d in g  h o ld e r is m ade. I  th in k ,  the re fo re , 
th a t  th e  learned ju dg e  is r ig h t  w hen he states, 
as he does, h is  conclusion th a t  on th e  fac ts  in  
th is  case i t  is  su ffic ie n t to  say th a t  i t  was a 
prom ise— th a t  is, a p rom ise b y  th e  shipowners—  
to  d e live r th e  goods to  Messrs. B ra n d t in  the  
c o n d itio n  in  w h ich  th e y  o u g h t to  be de live red  
unde r th e  b i l l  o f  la d in g . So m uch , the re fo re , 
fo r  th e  c o n tra c t p o in t.  I  e n tire ly  agree w ith  the  
learned ju d g e ’s conclus ion in  reference to  th a t  
v e ry  im p o r ta n t m a tte r.

The n e x t p o in t th a t  arises is th is . Assum ing 
th a t  th a t  is th e  co rrec t conclusion in  la w , are the  
shipowners in  th e  circum stances o f  th is  case 
e n tit le d  to  re ly  upon  th e  exceptions in  th e  b i l l  
o f  la d in g  ? N o w  th e  fa c ts .in  re la tio n  to  th a t  
are these, th a t  the  damage to  these goods was 
in  fa c t caused b y  ra in  w h ils t th e y  were w a it in g  
fo r  sh ipm en t, and  a lth o u g h  th e y  had  been 
dam aged b y  ra in  w h ile  w a it in g  fo r  sh ipm ent 
th e  shipowners in  fa c t issued a clean b i l l  o f 
la d in g  unde r w h ich  th e y  a d m itte d  th a t  the  goods 
were rece ived in  good o rder and co n d itio n . 
T h e  case fo r  Messrs. B ra n d t was th a t  in  those 
c ircum stances th e  shipowners were estopped 
fro m  a lleg ing  th a t  the  damage to  these goods 
was caused before th e  goods were p u t  on board , 
and  th a t  as a consequence th e y  cou ld  n o t re ly  
upon th e  con d itions  in  th e  b i l l  o f  la d in g  w h ich  
o therw ise w o u ld  have covered the  facts. The 
learned judge  w e n t in to  th a t  question , w h ich  
a fte r  a ll is a question  o f  fa c t, and he found , and 
in  th is  I  agree w ith  h im , th a t  Messrs. B ra n d t 
m a te r ia lly  a lte red  th e ir  p o s itio n  to  th e ir  
d e trim e n t b y  a c tin g  on th e  assum ption  th a t  
th e y  ha d  a clean b i l l  o f  la d in g . I  have s ta ted 
th e  fac ts  w h ich , in  m y  op in ion , su p p o rt th a t  
fin d in g  o f  th e  learned ju dg e . The resu lt, 
the re fo re , so fa r  is th a t  Messrs. B ra n d t have a 
r ig h t  o f a c tio n  a ris ing  o u t o f th e  co n tra c t fo r  
damages due to  th e  de lay  in  the  d e liv e ry  o f these 
goods.

I  shou ld  add th is . U pon th a t  p o in t M r. 
R a eburn  com p la ined o f the  learned ju d g e ’s 
ju d g m e n t in  one o r tw o  p a rtic u la rs . H e  said 
th a t  th e  sh ipow ner ou gh t n o t to  be he ld 
responsib le fo r  the  de lay th a t  occurred w h ils t 
these goods were be ing recond itioned  o r before 
th e y  were reco nd ition ed , because i t  was 
p u t t in g  to o  h ig h  a d u ty  upon  th e  ca p ta in  to  
h o ld  th a t  he was neg ligen t in  ta k in g  these goods 
o u t o f th e  sh ip  un de r th e  c ircum stances in  
w h ich  he was placed. N o w  i t  is q u ite  tru e  
th a t  he was in  a d if f ic u lt  po s itio n  ; because he 
ha d  ha d  th is  re p o rt fro m  L lo y d ’s agent, w h ich  
in d ic a te d  th a t  th e  lo w e r tie rs  o f  bags were, in  
h is  op in io n , in  a m uch m ore dangerous con
d it io n  th a n  those w h ich  he was ab le to  inspect ; 
b u t th is  fa c t rem ains, th a t  the  low er tie rs  o f 
bags were a p p a re n tly  in  a p e rfe c tly  sa tis fa c to ry  
c o n d itio n , undam aged and d ry , an d  a n y  
e xa m in a tion  o f  the  bags d u r in g  the  t im e  th a t

th e y  were be ing un loaded, o r a n y  exa m in a tio n  
o f  th e  bags a fte r  th e y  had  been p laced on shore, 
w o u ld  have disclosed th e  fa c t th a t  th e  su r
veyo r had  been unde r a m isapprehension in  
com ing  to  th e  conclusion a t w h ich  he a rrive d . 
In  those circum stances i t  seems to  me th a t  the  
learned judge  was q u ite  ju s tif ie d  in  com ing to  
to  the  conclusion th a t  the  de la y  was th e  fa u lt  
o f  th e  shipowners, and th a t  Messrs. B ra n d t, 
be ing e n tit le d , in  h is v ie w , to  sue upon  the  
c o n tra c t, had  p roved  th a t  th e y  had  suffered 
damage b y  reason o f  breach o f c o n tra c t.

The o th e r p o in t in  th e  case was in  reference 
to  the  c la im  to  recover th e  a m o un t w h ich  Messrs. 
B ra n d t ffiad been forced to  p a y  in  o rder to  
o b ta in  possession o f the  goods, and th a t  was 
th e  a m o un t w h ich  th e  shipowners p a id  fo r  
re co n d itio n in g  th e  goods. I  th in k  the re  is 
som eth ing to  be said fo r  th e  v ie w  th a t,  the  
w ho le  am o un t be ing cla im ed, a t  a n y  ra te  as 
against Messrs. Vogel, th e  shipowners have a 
r ig h t  to  say th a t  the  whole a m o un t should n o t 
be recoverable, because, a t  a n y  ra te , th e  cost 
o f  re co n d itio n in g  th e  p o r tio n  th a t  was damaged 
ou gh t to  be a llow ed ; b u t M r. R a eburn  adm its  
th a t  th a t  m a tte r  was n o t spec ifica lly  raised 
upon  th e  pleadings, and  I  do n o t th in k  th a t  we 
o u g h t a t th is  da te  to  a llo w  an am endm ent in  
reference to  i t .  H e  ad m its  th a t  i t  ou gh t n o t 
to  a ffec t the  costs, and I  do n o t th in k  th a t  in  the  
circum stances we ou gh t to  a llo w  an am end
m en t in  o rder to  raise th a t  co m p a ra tive ly  sm all 
p o in t in  th is  v e ry  im p o rta n t case.

I  th in k  th a t  disposes o f a ll th e  m a tte rs  th a t  
were raised, except one, and  th a t  is th is . I t  
was said : W e ll, assum ing th a t  Messrs. B ra n d t 
have a r ig h t  o f ac tio n  in  co n tra c t, and  assuming 
th a t  the  shipowners are estopped fro m  saying 
th a t  the  goods were dam aged b y  ra in  before 
th e y  were placed on board  because o f  the  fa c t 
th a t  a clean b i l l  o f  la d in g  was g iven , s t i l l ,  upon 
th e  assum ption  th a t  th e  co n tra c t between 
Messrs. B ra n d t and th e  shipowners includes a ll 
the  re le va n t clauses and  con d itions  o f the  b ill 
o f  la d in g , the re  is a co n d itio n  con ta ined  in  
clause 1 w h ich  excludes th e  l ia b i l i t y  o f the  
shipowners. T h a t clause con ta ins, am ongst 
o th e r th in gs , the  cond itions  upon  w h ich  the  
sh ip  cou ld  n o t be lia b le  fo r  de lay. I t  is a ve ry  
long  and ra th e r confused clause, and  ow ing  to  
the  fa c t th a t  i t  is  so lo ng  and is n o t s p lit  up  
i t  is n o t v e ry  easy a t f irs t  s ig h t to  see the  con
s tru c tio n  w h ich  on® o u g h t to  place upon  i t  ; 
b u t a fte r  th e  discussion w h ich  has ta ke n  place 
I  am  satisfied th a t  th e  o n ly  c o n d itio n  upon 
w h ich  th e  sh ip  is e n tit le d  to  re ly  is th e  con d i
t io n  w h ich  prov ides fo r  n o n - l ia b il i ty  in  th e  event 
o f a p ro lo nga tion  o f  the  vbyage ow ing  to  any 
o f the  m a tte rs  w h ich  are set o u t in  the  clause. 
T h a t raises a question o f co n s tru c tio n  and a 
question  w hethe r, in  th e  events w h ich  have 
happened here, i t  can be said th a t  the  ta k in g  
o f these goods o u t o f th e  B e rn in i before she 
s ta rte d  and re ta in in g  the m  on shore fo r  a ve ry  
considerable t im e  u n t i l  th e y  were recon
d itio n e d  can, w ith  an y  reasonable m eaning o f 
the  expression “  p ro lo nga tion  o f th e  voyage ”  
in  th is  clause, be considered to  be a p ro lo nga tion
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the  voyage. In  m y  op in io n  th e  fac ts  do n o t 
“ r in g  th is  case w ith in  th e  excep tion , because I  
do n o t th in k ,  in  th e  events p roved , i t  can 
reasonably be said th a t  the re  was here a n y  p ro 
longa tion  o f th is  voyage a t a ll. W h a t h a p 
pened was th a t  th e  voyage th a t  was re ferred 
to  in  th e  b i l l  o f  la d in g  d id  n o t commence.

. In  these circum stances, in  m y  op in ion , the  
'fe w  take n  b y  th e  learned judge  was on a ll 
Points co rrect, and  I  th in k  h is  ju d g m e n t m ust 
oe a ffirm ed , and th e  appeal dism issed w ith
costs.

Scrutton , L .J .— I  s u b s ta n tia lly  agree w ith  
ju d g m e n t o f  Greer, J ., w h ich  is m arked  

oy h is usua l carefulness and  accuracy, and  I  
° o ly  g ive  some reasons in  m y  ow n words fo r  
fn a t ju d g m e n t because some o f th e  m a tte rs  
•nvolved are m a tte rs  o f  considerable eom- 
merc ia l im p o rtan ce . W e have lis tened  to  a 
X^ry h e lp fu l a rgum en t fro m  M r. R aeburn  fo r  
fne appe llan ts. The d ispu te  arises in  th is  w ay. 
Messrs. Vogel, in  South A m erica , were go ing to  
s lliP a parce l o f z inc  ash in  bags, and th ro u g h  
carelessness th e y  shipped the m  w e t. Z inc  
astl is a m a te ria l in  w h ich  i f  i t  gets w e t a ce rta in  
M nount o f hea t is  p roduced . W h ile  Messrs. 
v °gel were careless in  sh ipp ing  these goods 
M fL  the  sh ip  was careless in  th a t  i t  gave a b i l l  
o f la d in g  s ta tin g  th e y  were shipped “  in  
Apparent good o rder and  co n d itio n  ”  when 
U|cy were n o t, because th e y  were e x te rn a lly  
'yet) w h ich  cou ld  be seen. The re su lt was th a t  
Cc shipowners p u t  in to  c irc u la tio n  a docum ent 

'v ‘ ich th e y  knew  m ig h t be passed on to  o th e r 
Persons fo r  va lue , and on w h ich  o th e r persons 
,rag h t ac t, w h ich  con ta ined  an u n tru e  and 
M ateria l s ta tem en t “  in  appa ren t good o rder 

c o n d itio n .”  The resu lt o f  th a t,  according 
0 a w e ll-kn ow n  decision w h ich  has been 

Repeatedly fo llow ed , was th is , th a t  persons 
ak ing such a h i l l  w ith  a s ta tem en t in  i t  o f 
ha t cha racter cou ld , in  a n y  c o m p la in t against 

6 shipowner w ho had  issued i t ,  re ly  on th a t  
a tem ent and p re ven t th e  sh ip  fro m  p ro v in g  

I16 tru e  fa c t w h ich  ha d  n o t been c o rre c tly  
' ated in  th e  b i l l .  T h a t was the  decision in  

0rnpan ia  N a v ie ra  Vascongada v . C h urch ill and  
(swp.), and one o f th e  m an y  cases in  w h ich  

i* a t  has been fo llow ed  is M artineaus  L im ite d  v .
°ya l M a i l  Steam Packet Company (sup .). W h a t 

l0aPPened was th a t  a fte r  th is  b i l l  o f  la d in g  had 
een g iVen th e  zjnc ash, be ing on board  the  

-p 'P  in  th e  p o r t  in  South A m erica , heated, 
h la c o n ta in in g  th e m  were stow ed in  a

old w ith  co tto n . The cap ta in  ca lled  in  
c ° y d ’s agent, and L lo y d ’s agent to o k  the  
oot+eCt V iew th a t  th e  hea t m ig h t damage the  
(i ' to n  and th e  in co rre c t v ie w  th a t  i t  m ig h t 
W h^f?6 th e  sh ip , and recom m ended th a t  the  
a 0 e ° f  th e  z inc  ash should be d ischarged. 
th  \  m a tte r  o f fa c t, th e  learned judge  finds 
he * ° n ly  th e  to P th ir d  o f the  z inc  ashes were 
th j ,ed a.nd w e t, and th a t  th e  rem a in ing  tw o - 
r  J ” . m ig h t q u ite  sa fe ly  have been a llow ed to  
as, a*n in  th e  sh ip . A n yh o w , the  whole o f the  
car i Was take n  o u t, and someone was ve ry  
a » e ess.’ t i le  cap ta in , and  p ro b a b ly  L lo y d ’s 

n t,  in  n o t in spe c ting  th e  goods w h ile  th e y  
y OL. X V I . ,  N . S.

were be ing discharged. I f  th e y  had  done so, 
on  th e  fac ts  fo u n d  b y  th e  learned ju dg e , th e y  
w o u ld  have fo u n d  o u t th a t  th e  b o tto m  tw o - 
th ird s  were n o t heated and  m ig h t ju s t  as w e ll 
s ta y  in  th e  sh ip . B u t  th is  la rge parce l was 
ta ke n  o u t o f th e  sh ip , and a warehouse was 
fo u n d  fo r  i t .  I t  was spread o u t ; and  i t  was 
some th ree  m on ths o r m ore before i t  go t back 
in to  a L a m p o rt and  H o lt  steam er to  go to  th e  
U n ite d  K in g d o m ; and w hen i t  g o t the re  
the re  was o f course a considerable sum  th a t  
had  been spent on reco n d itio n in g  i t .  Some 
few  hund red  bags had  g o t on the  o r ig in a l ship, 
th e  B e rn in i,  and th e  balance d id  n o t come on 
u n t i l  some th ree  m onths la te r. Messrs. B ra n d t 
were the  consignees o f th e  goods in  E ng la nd  
and  th e y  advanced n ine -ten ths  o f th e ir  va lue ; 
and  when th e  b i l l  o f  la d in g  was presented to  
th e m  th e y  ha d  heard  th a t  the re  was some 
d if f ic u lty  a fte r  sh ipm ent. T h e y  looked c r i t i 
c a lly  a t th e  b i l l  o f  la d in g  to  see w h a t i t  s ta ted 
a b o u t th e  co n d itio n  o f th e  goods, and  found  
th a t  the  goods w e re 's ta ted  to  be “  in  apparen t 
good o rder and co n d itio n ,”  and on the  fa ith  o f 
th a t  u n tru e  s ta tem ent th e y  presented th e  b il l 
o f  la d in g  and  received th e  goods. In  o rder to  
ge t th e  goods th e y  had  to  p a y  th e  £700 odd 
expenses o f re co n d itio n in g  ; th e y  had to  pay 
un de r duress. T h e y  th e n  c la im ed upon the  sh ip 
owners, f irs t  o f  a l l fo r  damages fo r  de lay in  
th a t  th e  goods ou gh t to  have go t to  E ng la nd  
in  M ay , and d id  n o t get the re  u n t i l  A ugust, 
b y  w h ich  t im e  th e  m a rk e t ha d  fa lle n  ; secondly 
th e y  c la im ed to  recover back th e  sum  th a t  
th e y  had  p a id  under duress— the  £700 odd 
fo r  reco n d itio n in g  th e  goods.

T he  f irs t  lin e  o f defence made was : “  Y ou , 
Messrs. B ra n d t, are n o t in  a n y  w a y  pa rties  to  
th e  b i l l  o f la d in g  so as to  be ab le to  re ly  on the  
estoppel con ta ined in  i t . ”  T h a t raises a some
w h a t nove l p o s itio n  w h ich  has n o t in  te rm s go t 
in to  th e  a u th o ritie s , as fa r  as I  kno w . Before 
th e  B ills  o f L a d in g  A c t was passed in  1855, w h ile  
b y  th e  custom  o f m erchants th e  indo rsem en t 
o f th e  b i l l  o f  la d in g  passed th e  p ro p e rty  in  
th e  goods con ta ined  in  i t ,  th e  indo rsem en t had 
no effect i ts e lf  on the  co n tra c t con ta ined  in  the  
b i l l  o f  la d in g  ; and the re fo re  the  person w ho 
owned th e  goods cou ld  n o t m ere ly  b y  reason 
o f  the  indorsem ent sue th e  shipowners upon the 
co n tra c t th a t  th e  sh ipow ner had  made w h ich  
was evidenced in  th e  b i l l  o f la d in g . Before 
1855 a long series o f decisions had  been g iven—  
o f w h ich  tw o  o f th e  lead ing  cases were Sanders 
v . Vanzeller (sup.), and  Cock v .  T ay lo r (sup.)—  
the  general lines o f w h ich  were, th a t  w h ile  you 
cou ld  n o t as a m a tte r o f la w  say th a t  th e  
presenting o f th e  b i l l  o f  la d in g  made the 
person w ho presented i t  lia b le  to  th e  te rm s o f 
the  b i l l  o f  la d in g , you  m ig h t f in d  as a m a tte r  o f 
fa c t a co n tra c t fro m  ta k in g  th e  b i l l  o f  la d in g  ; 
and I  believe in  eve ry  case th a t  is reported  
the  question w h ich  was discussed was, W as the  
person w ho presented th e  b i l l  o f  la d in g  and 
to o k  th e  goods bound to  com p ly  w ith  th e  
cond itions w h ich  had  to  be pe rfo rm ed b y  the  
ow ner o f th e  goods ; was he bound to  pa y  
fre ig h t ; was he bound to  p a y  dem urrage ;

M M
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was he bound to  p a y  a n y  o th e r specific m a tte r 
m en tioned  in  th e  b i l l  o f  la d in g  ? The question  
o f w h a t were his r ig h ts  aga inst th e  sh ipow ner, 
as fa r  as I  know , was never expressly ra ised in  
the  cases, and I  th in k  the re  is a reason w h y  i t  
should n o t be so. I f  he had  p ro p e rty  in  the  
goods— a n y  p ro p e rty , n o t m ere ly  the  whole 
p ro p e rty , b u t  a n y  p ro p e rty — he cou ld  sue th e  
sh ipow ner in  to r t ,  and  i t  was ob v io u s ly  to  the  
in te re s t o f th e  sh ipow ner to  say th a t  the  
person w ho to o k  the  goods was bound b y  th e  
whole b i l l  o f  la d in g , in c lu d in g  those term s 
w h ich  had to  be pe rfo rm ed  b y  th e  sh ipow ner 
and those exem ptions fro m  l ia b i l i t y  w h ic h  were 
con ta ined fo r  th e  bene fit o f  th e  sh ipow ner.

P ro b a b ly  th a t  is th e  reason w h y  the re  is no 
express a u th o r ity .  B u t  w hen one comes to  
consider w h a t th e  co n tra c t im p lie d  was, a 
c o n tra c t b y  th e  person w ho to o k  d e live ry  to  
pe rfo rm  th e  te rm s o f the  b i l l  o f  la d in g , and asks 
oneself w h a t was th e  cons idera tion  m o v in g  
fro m  th e  sh ipow ner fo r  th a t  prom ise, one sees 
i t  was to  de live r th e  goods on th e  te rm s o f  th e  
b i l l  o f  la d in g . The b i l l  o f  la d in g  was th e  docu
m en t w h ic h  con ta ined th e  te rm s on b o th  sides 
w h ich  were im p lie d  fro m  presen ting  the  b i l l  o f  
la d in g  and  ta k in g  d e liv e ry  unde r i t .  W hen the  
B ills  o f L a d in g  A c t  was passed in  1855 th is  p a r t  
o f th e  d if f ic u lty  was rem edied in  th a t  w hen the  
p ro p e rty — the  w hole  p ro p e rty — passed b y  the  
endorsem ent to  th e  endorsee, th e  c o n tra c t also 
passed. T h a t le f t  un touched th e  question 
where th e  whole o f the  p ro p e rty  d id  n o t pass to  
the  endorsee, b u t  some p ro p e rty  w h ich  w o u ld  
enable h im  to  sue in  t o r t  fo r  damage to  h is 
goods, o r conversion o f  h is  goods, o r no n 
d e liv e ry  o f h is goods. In  B u rd ic k  v . Sewell 
(sup.) th e  question  was raised : W h a t is the  
p o s itio n  o f a b a n k  w h ich  has ta ke n  a b i l l  o f 
la d in g  as a pledge, as se cu rity  Tor an advance, 
and  w h ich  never presents th e  b i l l  o f  la d in g  
because its  advance is sm a ll, and th e  presenting 
o f the  b i l l  o f  la d in g  w o u ld  render i t  liab le  fo r  a 
m uch la rge r am o un t, and  the  House o f Lo rds  
decided th a t  a bank  pledgee n o t h a v in g  the  
whole p ro p e rty  and  n o t presen ting  th e  b i l l  o f 
la d in g , and n o t ta k in g  d e liv e ry  unde r i t ,  was 
n o t lia b le  to  pe rfo rm  th e  cond itions  o f the  
co n tra c t in  the  b i l l  o f  la d in g . L o rd  Selbom e 
expressed the  v ie w  th a t  i f  the  b a nk  d id  present 
the  b i l l  o f  la d in g  i t  m ig h t th e n  be lia b le  on the  
c o n tra c t con ta ined in  the  b i l l  o f  la d in g . I t  
seems to  me th a t  such a case is to  be governed 
b y  th e  o ld  la w  w h ich  ex is ted before th e  passing 
o f th e  B ills  o f L a d in g  A c t,  Can you , b y  p re 
sen ting  th e  b i l l  o f  la d in g  when yo u  have some 
p ro p e rty  in  the  goods, im p ly  a c o n tra c t on each 
side to  pe rfo rm  the  te rm s o f  the  b i l l  o f  la d in g  ? 
The v ie w  th a t  G reer, J . has take n  is th a t  you  
can and ou gh t to  in  th is  case ; and I  ta ke  the 
same v ie w . I t  fo llow s, the re fo re , th a t  Messrs. 
B ra n d t are e n tit le d  on the  b i l l  o f  la d in g  to  the  
bene fit o f  th e  estoppel w h ich  is  con ta ined in  the  
s ta tem ent : “  In  appa ren t good o rder and 
c o n d itio n .”

Then comes th e  question  w h a t is th e  e ffect 
o f th a t  estoppel on th e  c la im s in  th is  case. 
Messrs. B ra n d t c la im , f irs t  o f  a ll, damages fo r

[A P I’-

de lay, th a t  is to  say, damages in  th a t  th e  goods- 
should have a rr iv e d  a t  a p a r tic u la r  da te  and  d id  
n o t a rr iv e  t i l l  m uch la te r, b y  w h ich  t im e  the  
m a rk e t had  fa llen . There m ig h t be an answer 
to  th a t,  because th e  sh ipow ner cou ld  say : “  I  
am  p ro tec ted  b y  an excep tion .”  B u t  w hen the 
sh ipow ner tr ies  to  p ro te c t h im s e lf b'y the  
exception  he is in  th is  d if f ic u lty ,  th a t  he cannot 
p rove  w h a t has caused the  de lay ; he canno t 
p rove  th a t  i t  was caused b y  damage to  th e  goods 
before he shipped th e  goods, because he has 
s ta ted  th a t  th e y  were shipped “  in  apparent 
good o rder and  co n d itio n  ”  and  is estopped 
fro m  d isp ro v ing  i t .  H e  has p roved , as th e  
learned judge  finds, th a t  i t  was n o t caused b y  
a n y th in g  th a t  happened to  th e  goods, an y  fresh 
cause a c tin g  on th e  goods, a fte r  th e y  were 
sh ipped, and, there fore , he is in  th e  u n fo rtu n a te  
po s itio n  th a t  he canno t prove th a t  a n y  m a tte r  
w h ich  caused th e  de lay comes w ith in  a n y  o f  the  
exceptions w h ich  p ro te c t h im . H e  m ig h t be 
able to  say th is , and th is  is th e  m a tte r w h ich  has 
g iven  me m ost d if f ic u lty  in  th e  case : the re  is a 
clause in  th e  b i l l  o f  la d in g  th a t  th e  sh ip  sha ll n o t 
be lia b le  fo r  a n y  de lay, loss, o r  damage caused 
b y  p ro lo n g a tio n  o f th e  voyage, w h e the r o r n o t 
i t  arises fro m  negligence, o r erro rs in  ju d g m e n t 
o f agents, m asters o r surveyors. I  m yse lf am 
in c lin e d  to  th in k — I  am  n o t q u ite  sure th a t  I  
agree w ith  m y  L o rd  in  th is — th a t  p ro longa tion  
o f th e  voyage m ig h t a p p ly  to  fac ts  lik e  th is - 
The b i l l  o f  la d in g  co n tra c t is  to  sh ip  b y  the  
B e rn in i o r  to  tra n s h ip  the  goods in to  a n y  o th e r 
sh ip  before th e  com m encem ent o f a n y  pe riod  o f 
th e  .voyage ; and I  th in k  th a t  p ro lo nga tion  o f 
the  voyage m ig h t v e ry  w e ll re la te  to  th e  voyage 
b y  th e  B e rn in i o r b y  a sh ip  in to  w h ich  the  goods 
were transh ip ped  ; and  i t  m ig h t be said th a t 
th e  p ro lo nga tion  b y  tra n sh ip m e n t, o r  the  ta k in g  
o f th e  goods o u t o f  th e  B e rn in i,  was due to  the  
negligence, e rro r o f ju d g m e n t, o r  w ro ng  decision 
o f th e  agen t, m aster, o r  su rveyo r. B u t  th e  sh ip  is 
in  th is  d if f ic u lty  in  th is  case, th a t  n o t o n ly  was 
the re  a ta k in g  o u t o f th e  sh ip  th ro u g h  negligence 
and e rro r o f  ju d g m e n t, b u t th a t  "a fter th e  goods 
were ta ke n  o u t the re  was an unreasonable delay 
in  p u t t in g  th e m  back again, and  i t  appears to  
me th a t  th e  re s u lt o f  those tw o  unreasonable 
acts is th a t  the re  is su ffic ien t de lay to  am ount 
to  a d e v ia tio n , and once a d e v ia tio n  takes place 
th e  sh ipow ner canno t re ly  on a n y  o f  th e  excep" 
t io n s . F ro m  th a t  p o in t o f v ie w , there fore, 
f in d  i t  unnecessary to  decide p o s it iv e ly  w hether 
p ro lo nga tion  o f th e  voyage does o r does no t 
cover th is  ta k in g  o u t o f one sh ip  and t ra n 
sh ipp ing  in to  ano the r. The re su lt, the re fo re , i s 
th a t  the  sh ipow nerw ho has de layed andw ho does 
b r in g  th e  goods a t a la te r  da te th a n  he ou gh t to  
have done is unab le, ow ing  to  th e  estoppel, to  
p rove  the  tru e  facts ; he is unab le to  show any 
cause o f de lay w h ich  b rings h im  w ith in  the 
exceptions, and, consequently , is  liab le  fo r  the 
damages fo r  de lay because he canno t excuse 
h im s e lf un de r th e  te rm s o f the  b i l l  o f  lad ing- 
The same reasoning shows th a t  Messrs. B rand  
can recover back th e  sum  w h ich  th e y  had  to  pay 
unde r duress fo r  re co n d itio n in g  th e  goods, be
cause the  sh ipow ner is unable to  p rove  th a t  he i s



ASPINALL’S M A R IT IM E  LAW  CASES. 267

A pp .j B r a n d t  a n d  o t h e r s  7  L iv e r p o o l , B r a z il , & c . St e a m  N a v ig a t io n  C o . L i m . [A p p .

Protected b y  a n y  o f th e  exceptions in  th e  c ir 
cumstances w h ich  gave rise to  th e  re c o n d itio n 
ing  o f th e  goods. H e  canno t p rove  th a t  the  
necessity fo r  re co n d itio n in g  arose fro m  th e  
co n d itio n  in  w h ic h  th e  goods were b ro u g h t to  the  
sh ip  b y  th e  sh ipper, because the  estoppel p re 
vents h im . H e  has p ro ved  th a t  th e  c ircu m 
stances w h ich  requ ired  th e  ta k in g  o f th e  goods 
o u t Of th e  sh ip  d id  n o t re s u lt fro m  a n y th in g  
w h ich  happened to  th e m  a fte r  th e y  go t in to  the  
ship, and, consequently, he is unab le to  prove 
an y  circum stances w h ich  g ive  rise to  th e  neces
s ity  fo r  exp end itu re  in  reco n d itio n in g , and  in  
re la tio n  to  w h ich  he is p ro tec ted . Those tw o  
m atters cover th e  w ho le  c la im  p u t  fo rw a rd  in  
th is  case ; and, in  m y  v ie w , fo r  th e  reasons 
Which I  have endeavoured to  sta te  s h o r tly  and 
w h ich  I  th in k  are s u b s ta n tia lly  the  same as 
those o f G reer, J .,  th e  learned judge  came to  the  
r ig h t conclusion.

T h is  appeal the re fo re  m u s t be dism issed. 
A t k in , L .J .— I  agree. I  assume fo r  th is  

Purpose th a t  Messrs. B ra n d t are n o t in  a 
P osition to  sue th e  sh ip  unde r the  B ills  o f 
L a d ing  A c t  ; th a t  is  to  say, th e y  canno t p rove  
th a t th e  p ro p e rty  in  th e  goods passed to  the m  
‘*s indorsees o f th e  b i l l  o f  la d in g . Then  the  
'Question arises w he the r a n y  and w h a t c o n tra c t 
arises between th e m  and th e  sh ip  in  th e  c ircu m 
stances unde r w h ich  Messrs. B ra n d t d id  in  
a ° t ta ke  d e liv e ry . I  am  in c lin e d  to  agree 

vhth  th e  c r it ic is m  addressed b y  Greer, J . to  
me d ic tu m  o f L o rd  Selborne in  B u rd ic k  v . 
fe iv e ll (s u p .) ;  and fo r  m y  p a r t  I  have g reat 
d if f ic u lty  in  seeing how  a pledgee o f th e  goods 
Jrho, unde r th e  decision in  B u rd ic k  v . Sewell 
t SMP.), does n o t get a t i t le  under, o r th e  r ig h t  to  
®Ue on th e  co n tra c t under, th e  B il ls  o f L a d in g  
A c t, can im p ro ve  h is  p o s itio n  b y  do ing  th a t  
^Vnieh i t  was necessary he should do as pledgee 
°* the  b i l l  o f  la d in g — nam e ly , ta k in g  de live ry  
° r  th e  goods w hen th e  sh ip  a rrives . T h a t 
s®ems to  me to  be m ere ly  asserting h is l im ite d  
t ig h t  o f possession in  o rder to  con tinue  to  ac t as 
Pledgee, b u t  h is  po s itio n  m a y  fo r  a ll th a t  be 
Very m uch streng thened b y  th e  circum stances 
under w h ich  he takes d e live ry .
. Before th e  B ills  o f L a d in g  A c t i t  had  been he ld  
m a series o f decisions th a t  th e  indorsee o f th e  b i l l  
m  jad ing , w ho came to  th e  sh ipow ner and  cla im ed 

e live ry  un de r th e  b i l l  o f  la d in g , was lia b le  to  
e sh ipow ner in  respect o f lia b ilit ie s , w h ich , I  

rpj'nh, on  th e  decisions, g ra d u a lly  increased.
ne f irst  class o f decision, I  th in k ,  arose b y  

reason o f th e  te rm s o f th e  b i l l  o f  la d in g  w h ich  
t lPu lated fo r  d e liv e ry  to  o rder and  re fe rred  to  
ssignees, he o r th e y  p a y in g  f r e ig h t ; and i t  was 
a|u  th a t  i f  a person came to  th e  sh ipow ner and 

i a*. to  h im  : “ I  am  assignee o f the  b i l l  o f 
ading, d e live r me th e  goods,”  th e n  th e  sh ip- 
" n e r  was e n tit le d  to  in fe r  a co n tra c t b y  h im  
at  he w o u ld , in  the  te rm s o f th e  b i l l  o f  lad ing , 

J j such assignee p a y  th e  fre ig h t. H e  was, 
juvfo re, he ld  bound to  p a y  th e  fre ig h t on an 

eoitatus assum psit on th e  d e liv e ry  o f th e  
» °ds. L a te r  on, th a t  o b lig a tio n  was extended 
'vh Paying charges o th e r th a n  fre ig h t in  cases 

ere those charges were n o t expressed in  the

co n tra c t expressly as be ing payab le  b y  an 
assignee, as, fo r  instance , to  p a ym en t o 
dem urrage o r o th e r charges, and the re  the  
co n tra c t ob v io u s ly  becomes a c o n tra c t to  be 
im p lie d  fro m  th e  cricum stances o f th e  de live ry  
be ing ta k e n  b y  th e  assignee o f th e  b i l l  o f la d in g . 
N o w , is the re  a n y  corresponding o b lig a tio n  on 
th e  p a r t  o f the  sh ipow ner in  th a t  co n tra c t .
I t  appears to  me th a t  ju s t  as p la in ly  as the  
assignee is bound b y  an im p lie d  c o n tra c t, so is 
th e  sh ipow ner, and  th e  sh ipow ner’ s ob lig a tio n , 
i t  appears to  me, in  th e  case where fre ig h t has 
in  fa c t been pa id  b y  th e  ho ld e r o f the  b i l l  o f  
la d in g , is th a t  he w i l l  de live r th e  goods. W h a t 
o th e r c o n tra c t cou ld  be in fe rre d  fro m  th e  fa c t 
th a t  an assignee o f a b i l l  o f  la d in g  goes to  the  
sh ipow ner’s rep resenta tive  and offers h im  the  
b i l l  o f la d in g  fre ig h t, w h ich  is accepted b y  the  
sh ipow ner. I t  appears to  me the  necessary 
im p lic a tio n  is th a t  th e  sh ipow ner says : Yes,
I  w i l l  take  th e  b i l l  o f  la d in g  fre ig h t, and in  con
s ide ra tion  o f th a t  I  w i l l  de live r to  you the  
goods w h ich  I  have on board  unde r th e  b i l l  o t 
la d in g .”  Is  i t  a c o n tra c t to  d e live r th e  goods 
on th e  te rm s  o f th e  b i l l  o f  la d in g  ? W e ll, i f  
y o u  were to  ask a sh ipow ner and  to  suggest to  
h im  th a t  poss ib ly  he has come unde r an 
absolute o b lig a tio n  to  de live r the  goods and  n o t 
an o b lig a tio n  q u a lified  b y  th e  exceptions in  the  
b i l l  o f la d in g  I  have no d o u b t yo u  w o u ld  
ad m in is te r to  h im  a v e ry  severe shock ; because 
shipowners are e n tire ly  unaccustom ed to  ha v in g  
a bu rden  p u t  upon  th e m  in  reference to  the  
carriage o f goods except accom panied b y  the  
q u a lif ic a tio n  o f exceptions, and  no o ther 
c o n tra c t, I  th in k ,  cou ld  p ro p e rly  be in fe rred . 
A f te r  a ll, th e  b i l l  o f  la d in g  fre ig h t is th e  fre ig h t 
w h ic h  has been assessed and  ca lcu la ted  upon 
th e  fo o tin g  o f a c o n tra c t o f carriage qu a lified  
b y  th e  exceptions ; and  I  canno t im ag ine  th a t  a 
g rea te r ha rd sh ip  cou ld  be p u t  upon  a sh ip 
ow ner th a n  to  say : “  Y o u  have received the  
b i l l  o f  la d in g  fre ig h t w h ich  is based upon  an 
o b lig a tio n  to  c a rry  q u a lified  b y  a ll th e  excep
tion s , and, h a v in g  ta ke n  i t ,  y o u  m us t accept 
an o b lig a tio n  to  de live r th e  goods n o t qua lified  
b y  an y  o f th e  exceptions.”  I  m yse lf have no 
d o u b t a t a ll th a t  th e  o b lig a tio n  on the  ship- 
ow ner is an o b lig a tio n  to  de live r on th e  te rm s o f 
th e  b i l l  o f  la d in g . I  th in k  i t  fo llow s th a t  the  
im p lie d  c o n tra c t th a t  arises in  cases such as 
th is  is th a t  th e  h o ld e r o f th e  b i l l  o f  la d in g  and 
th e  sh ipow ner m ake a c o n tra c t fo r  th e  d e live ry  
and  acceptance o f th e  goods on th e  te rm s o f the  
b i l l  o f  la d in g , so fa r , o f  course, as th e y  are 
app licab le  to  discharge a t th e  p o r t  o f discharge. 
In  those circum stances i t  appears to  me th a t  the  
indorsee o f th e  b i l l  o f  la d in g  is substantia lly , 
in  p rec ise ly  th e  same po s itio n  as th o u g h  in  ta c t 
he came un de r th e  B il ls  o f L a d in g  A c t,  and  I  see 
no reason w h y  he shou ld  n o t have th e  bene fit 
o f  th e  estoppel w h ich  is created b y  the  rep re 
sen ta tion  o f  th e  sh ipow ner in  th e  b i l l  o f  la d in g  
th a t  the  goods have been received ‘ in  apparen t 
good o rder and  co n d itio n .”  T h a t is th e  rep re 
sen ta tion  w h ich , as th e  learned judge  says, 
th e  sh ipow ner m us t con tem pla te  w i l l  be made 
and repeated to  eve ry  successive h o ld e r o t the
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b il l  o f  la d in g , and  w h ich  th e  sh ipow ner m ust' 
kn o w  w i l l  be acted upon  b y  each successive 
ho lder o f the  b i l l  o f  la d in g  and  each indorsee 
who does in  fa c t ta ke  d e liv e ry  un de r the  b i l l  o f 
lad ing . In  th is  case Messrs. B ra n d t have acted 
upon  i t ,  in  the  f irs t  place b y  ta k in g  th e  b i l l  o f 
la d in g  and accepting  the  d ra ft ,  and, in  the  
second place, b y  p a y in g  th e  fre ig h t and g e ttin g  
th e  prom ise o f  th e  sh ipow ner to  de live r the  
goods, I  th in k  th a t  a ll the  con d itions  fo r  c rea ting  
an estoppel ex is t. The re su lt is, the re fore , 
th a t  the  no rm a l con d itions  app licab le  to  such 
an estoppel a p p ly  and the  shipowners are p re 
c luded fro m  saying th a t  the  goods were n o t in  
ap pa ren t good o rder and c o n d itio n  w hen 
th e y  were shipped. The resu lt o f  th a t  is, I  
th in k ,  to  estab lish an o b lig a tio n  upon  the  sh ip 
owners ; th a t  is to  say, th a t  th e y  c o m m it a 
breach o f th e ir  im p lie d  c o n tra c t b y  n o t d e live r
in g  the  goods in  the  same co n d itio n  as th e y  m ust 
be take n  to  have been in  when th e y  a rr iv e d  on 
board  o f  ship.

Then  th e  question  fu r th e r  arises w he the r 
o r n o t th e  shipowners are p ro te c ted , in  
th e  c ircum stances w h ich  have arisen, fro m  the 
c la im  b y  reason o f de lay. I  have de a lt w ith  
th is  case as tho ugh  i t  were a case o f goods 
be ing de live red  in  a dam aged co n d itio n  because 
I  th in k  the  c o n tra c tu a l r ig h ts  o f th e  pa rties  are 
in  fa c t p rec ise ly  as tho ugh  th a t  was w h a t had 
a c tu a lly  happened, b u t the  ac tu a l damage arose 
because th e  goods were take n  o u t o f  the  sh ip  
and recond itioned , and p u t  some tw o  o r th ree 
m on ths a fte r  upon an o the r sh ip  and so b ro u g h t 
to  th is  co u n try . N o w , are the  shipowners 
e n tit le d  to  re ly  upon  a n y  o f  th e  exceptions in  
respect o f  th a t  de lay ? W hen th e  m a tte r  is 
v e n tila te d  i t  appears th a t  the  o n ly  co n d itio n  
upon w h ich  th e y  can re ly  is de lay caused b y  
p ro lo nga tion  o f  the  voyage. I  agree w ith  
S c ru tton , L .J . ,  th a t  i t  is n o t necessary to  de te r
m ine th a t  m a tte r, the re fore  I  do n o t propose 
to  de term ine i t  ; b u t I  th in k  I  o u g h t to  say in  
reference to  i t ,  inasm uch as the  m a tte r  has been 
m en tioned  in  a rgum ent and, I  th in k ,  before the  
learned judge , th a t  m y  ow n v ie w  a t  present 
w o u ld  be th a t  th is  is n o t a case o f  p ro lo nga tion  
o f  th e  voyage b u t ra th e r o f postponem ent o f the  
voyage. I  fo r  m y  p a r t  have considerable 
d if f ic u lty  in  seeing th a t  in  th e  m o n th  o f June, 
when these goods were c e rta in ly  n o t on the  
B e rn in i and c e rta in ly  n o t on th e  Cavour, b u t 
were ly in g  in  th e  warehouse, o r were in  the  
course o f be ing recond itioned , th e y  were on 
a n y  voyage a t a ll. I  do n o t th in k  th e y  s ta rted  
on  th e ir  voyage in  fa c t u n t i l  th e y  g o t on 
th e  Cavour, and, there fore , w h a t re a lly  h a p 
pened was th a t  th e  voyage was postponed 
ra th e r th a n  pro longed. B u t even i f  i t  was p ro 
longed, I  th in k  here the re  was a p la in  d e v ia tio n . 
The de lay was such as to  cause, to  m y  m in d , a 
voyage e n tire ly  d iffe re n t fro m  th e  b i l l  o f  la d in g  
voyage. W h a t I  th in k  was con tem pla ted 
was a voyage b y  th e  B e rn in i,  o r b y  some o th e r 
sh ip  w h ich  m ig h t be su b s titu te d  fo r  the  B e rn in i 
a t  o r ab ou t th e  tim e  o f  the  voyage con tem 
p la ted  ; and I  th in k ,  the re fore , in  v ie w  o f  the re  
be ing a de v ia tio n  th a t  th e  sh ipow ner cou ld

[A d m .

n o t re ly  upon the  exception . I  th in k  th a t  th a t  
d e v ia tio n  is app licab le  and effective  in  th e  case 
o f a n y  im p lie d  co n tra c t as m uch as i t  w ou ld  
be in  th e  o r ig in a l co n tra c t under th e  b i l l  o f 
la d in g .

I  do n o t propose to  deal w ith  th e  issues o f 
fa c t th a t  have been decided b y  th e  learned 
judge  because i t  appears to  me th a t  i t  is 
im possib le to  say th a t  h is decision is w ro ng  in  
these m a tte rs . T hey  have been v e ry  ca re fu lly  
considered b y  h im  and th e y  have been ve ry  
ca re fu lly  p u t  before us b y  M r. R aeburn . I  
am  con ten t to  say th a t  I  see no reason fo r  
d iffe rin g  fro m  the  conclusion o f fa c t a t w h ich  
the  learned judge  a rr iv e d . The resu lt o f  th a t 
is th a t  h is ju d g m e n t m ust s tand. I  am  n o t 
q u ite  sure w he the r he de a lt w ith  th e  question 
o f d e v ia tio n — b u t a p a rt fro m  th a t  I  e n tire ly  
agree w ith  the  reasons he has g iven  fo r  his 
decision. I  th in k ,  the re fore , th is  appeal should 
be dism issed w ith  costs. „ ,

A pp ea l dismissed.

S olic ito rs  fo r  the  appe llan ts , Stokes and 
Stokes, agents fo r  Cameron and M a c-Ive r, L iv e r 
pool.

S o lic ito rs  fo r  the  respondents, W ill ia m  A . 
C rum p  and Son.

HIGH COURT OF JU STICE.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

N ov. 2, 6 and  19, 1923.
(Before H i l l , J .)
T h e  D e v o n , (a)

Dockowners —  Negligence —  W ires and ropes 
p icked  up  in  dock by prope lle r —  Im p lie d  
w a rran ty  o f fitness o f dock— D u ty  o f dock- 
owner to exercise reasonable care.

N o  absolute w a rran ty  that a dock is  f i t  fo r  the 
vessels which are in v ite d  to use i t  is  im p lie d  
in  the duty o f a dockowner. The decision in  
M ersey Docks and H a rb o u r B o a rd  v. G ibbs 
(2 A sp. M a r . La w  Cas. (O. S .) 353 ; 14 L .  T. 
Rep. 677 ; (1866) L .  Rep. 1 H .  L .  93), and 
subsequent authorities establish that the duty 
o f a dockowner is  to use reasonable care that 
the docks and berths are reasonably f i t  f o r  the 
ships they in v ite  to use them.

Thus, where a vessel p icked up  w ith  her propeller 
a qu an tity  o f w ires and ropes f ro m  the bottom 
o f a dock, and i t  appeared that they m ight have 
been discovered and removed by efficient 
dredging, the owners o f the dock were held liable 
fo r  the damage sustained by the vessel.

T h is  was an ac tio n  b y  th e  F edera l Steam 
N a v ig a tio n  C om pany L im ite d , th e  owners o f the 
steam ship Devon, aga inst th e  M ersey Docks 
and H a rb o u r B oa rd , c la im in g  damages fo r

(a) Reported by G eoffrey H c t c h in s o h , E sq., Barrister- 
at-Law.

T h e  D e v o n .
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Ad m .] T h e  D e v o n . [ A d m .

"'.ju ries  susta ined b y  th e  Devon b y  reason o f 
her p ic k in g  u p  w ith  her p ro pe lle r a q u a n t ity  
° f  w ires and rope fro m  th e  b o tto m  o f  th e  
B rock leb ank  D o ck  a t L iv e rp o o l on the  5 th  Sept.
1922.

A . T . M il le r ,  K .C . and N oad  fo r  the  p la in tiffs . 
Bateson, K .C . and Stewart B row n  fo r  the  

defendants.
The fac ts  and argum ents o f counsel fu l ly  

appear fro m  the  ju d g m e n t.

Aon. 19, 1923.—-Hill, J .— The p la in t if fs  are 
^ 'e  owners o f th e  steam ship Devon. The defen
dants, th e  dock a u th o r ity  o f th e  M ersey, own 
hhe B ro ck le b a n k  B ran ch  D ock , one o f  a g roup  
a f docks com m u n ica ting  w ith  th e  r iv e r  a t 
Sandon H a lf  T ide  entrance. The p la in t if fs  
have a p p ro p ria te d  be rths in  the  B rock leb ank  
“ ranch D o ck , one o f these is th e  eastern h a lf  
" f  the  south side— spoken o f as th e  south-east 
berth . I t  had  been a p p ro p ria te d  to  the  
P la in tiffs  since Jan . 1922. On the  5 th  Sept. 
1922, in  th e  m orn ing , th e  Devon was be rthed , 
lb  the  b e rth  th e  same d a y  a d iv e r exam ined 
her propellers and  ex te rn a l sha ftin g  and found  
aU in  o rder. T h a t was done in  th e  o rd in a ry  
course a fte r  the  sh ip  had  come dow n the  
Manchester S h ip  Canal. On a rr iv a l she drew  
-,7f t .  fo rw a rd  and  2 7 ft. l i n .  a f t .  H e r load ing 
Was com ple ted and she th e n  drew  3 1 ft. fo rw a rd  
aud 30 ft. 7 in . a f t ,  o r  3 0 ft. 7 in . o r 8 in . a ft .  She 
^a s  a vessel o f 9661 tons gross, 47 1 ft. long 

etween pe rpend icu lars and  6 0 ft. beam . On 
he m orn in g  o f the  9 th  Sept, she le f t  fo r  sea, 
av ing tw o  tugs  aste rn  and tw o  ahead. She 

^ as hauled o ff th e  b e rth  and take n  dow n the  
ranch and  th e  B ro ck le b a n k  and  Canada and 

“ Uskisson Docks in to  Sandon H a lf  T ide  D ock  
:irifl  m oored alongside the  steam ship Sam aria  
i '  a ltin g  fo r  t id e . Between th e  b e rth  and  Sandon
her engines were w o rked  to  some e x te n t and
, ‘® c u lty  was experienced w ith  th e  p o r t  engine.

h ile  alongside th e  S am aria  i t  was opened 
"P  and n o th in g  fo u n d  w rong  w ith  i t .  A f te r  tw o  

tem pts  to  pass fro m  alongside th e  S am aria  to  
e entrance i t  was concluded th a t  som eth ing 

rust be w ro ng  w ith  th e  p rope lle r. A  d ive r 
J’ as sent dow n. I t  was fo u n d  th a t  th e  sha ft 
aad boss and blades o f th e  p o r t  p ro pe lle r had 

rapped ro u n d  th e m  a g rea t q u a n tity  o f po r- 
‘°ns o f w ire  and  m a n illa  ropes. T h e y  were re 

el °Yeĉ  h y  d ivers a fte r  some days w o rk . T hey  in - 
uued w ires and m an illas  o f several dim ensions 

w 's°m e n ine  o r te n  d iffe re n t sizes in  a l l— old  and 
° rn  and the  w ires rus ted  in  d iffe re n t degrees. 

j e le am o un t is gauged b y  th e  fa c t th a t  th e  to ta l 
u bg th  o f a ll th e  m easured pieces o f w ire  b ro u g h t 
120f ^ le h i vers was 2500 f t . ,  and o f  th e  m a n illa  

a p a rt fro m  a fu r th e r  confused mass, 
sa ° r  ^ ' e m isch ie f so caused th e  p la in t if fs  
t h a t ^ 6 defendants are liab le . T h e y  suggest 
do l- t ' lei'e was an absolute w a rra n ty  th a t  the  
corn was safe fo r  the  Devon. T hey  fu r th e r  

tend  th a t,  in  a n y  case, the re  was an ob liga- 
r  t0  Use reasonable care, and th a t,  w ith  

- " a b le  care’ th a t  w h ich  d id  the  m isch ie f 
do * have been discovered and rem oved. I  

n° t  th in k  th a t  the re  is an absolute w a rra n ty .

A  w hole series o f cases fro m  Gibbs v . The 
M ersey Docks and H a rbo u r Board  (2 A sp. M a r. 
L a w  Cas. (O. S.) 353 ; 14 L .  T . R ep. 677 ; 
L .  R ep . 1 H .  L .  93) to  th e  present da y  has, in  
m y  op in ion , established th a t  th e  d u ty  o f the  
dockow ner is to  use reasonable care th a t  the  
docks and  be rths are reasonably f i t  fo r  the  
ships th e y  in v ite  to  use the m . I t  is  obvious 
th a t  a dock  in  w h ich  th e  Devon, be ing 
m anoeuvred in  th e  o rd in a ry  w a y , cou ld  p ic k  
up  and  w ra p  rou nd  her p ro pe lle r a great 
q u a n tity  o f o ld  w ire  and rope was n o t reasonably 
f i t  fo r  th e  Devon. The question  is w h e the r th a t  
un fitness was due to  a fa ilu re  b y  th e  defendants 
to  use reasonable care e ith e r in  th e  de tection  
o r th e  rem ova l o f the  cause o f m isch ie f.

I t  is , I  th in k ,  the  p ro pe r deduction  fro m  the  
evidence th a t  the  b u lk  o f  th e  m isch ie f was done 
as the Devon was le av in g  he r b e rth , She cast 
o ff ab ou t 9.35. As the  s te rn  tugs were ha u ling  
he r o ff fro m  th e  quay, she fe ll back, and her 
engines were m oved ahead. A t  10.1 the  p o r t  
engine pu lle d  u p . I  accept th a t  as a fa c t upon 
th e  evidence o f the  ch ie f engineer w ho was in 
the  engine room . I t  appears also in  th e  fo u rth  
engineer’s scrap no te  book, b u t i t  is obvious 
th a t  the  engine orders the re  recorded are n o t a 
com ple te o r perhaps an accurate record . The 
fo u rth  engineer said th a t  he was engaged upon 
o th e r du ties  besides n o tin g  th e  tim es. B u t  the  
ch ie f engineer’s evidence was n o t challenged 
b y  p u t t in g  in  th e  engineer’s log. I  accept h is 
evidence. There can be no d o u b t th a t  th e  p o r t 
engine pu lle d  u p  because so m uch w ire  and rope 
was a lready  w rapped rou nd  the  p rope lle r and 
sha ft th a t  i t  cou ld  n o t revo lve . I t  is, o f  course, 
possible th a t  th e  en tang lem ent th e n  e x is ting  
p icked  u p  o th e r w ires a t a la te r  stage, and  i t  
m a y  be th a t  subsequent a tte m p ts  to  tu rn  th e  
p rope lle r ahead o r astern increased th e  en tang le
m en t ; b u t th e  b u lk  o f the  m isch ie f was caused 
before the  sh ip  le f t  th e  B ro ck le b a n k  B ran ch  
D ock . T h a t o f  its e lf, in  m y  ju d g m e n t, raises a 
p r im d  fac ie  case aga inst th e  defendants. Such 
accum ula tions o f  o ld  w ire  and rope ou gh t to  be 
discovered and rem oved. In  effect, th e  defen
dants say th a t  th e y  do a ll th a t  is possible. 
T h e y  have suffered fo r  a long  tim e , and  o f la te  
years to  an increasing e x te n t, fro m  th e  w ilfu l 
m isconduct o f persons w ho th ro w  o ld  m a te ria l 
in to  the  docks. As appears b y  th e  corre
spondence th e y  have fre q u e n tly  called the  
a tte n tio n  o f shipowners and others to  the  m is 
ch ie f. T h e ir  a n x ie ty  appears to  have been 
ch ie fly  on accoun t o f the  d ifficu ltie s  caused 
to  th e ir  dredgers, and th e y  say th a t  th is  is the  
f irs t  acc ident o f the  k in d  w h ich  has happened 
to  a sh ip  in  th e  docks. B u t  i f  w ires are a t the  
b o tto m  o f the  dock and the  ship su ffic ie n tly  
deep d raugh ted , the re  m us t a lw ays be the  
p o s s ib ility  o f a w ire  g e ttin g  in to  a b ig h t . 
perhaps in  th e  v e ry  ope ra tion  o f grab d redg ing 
and o f a p rope lle r ca tch ing  i t .  I t  is n o t a r is k  
w h ich  canno t reasonably be foreseen, o r, i f  
foreseen p ro v id ed  aga inst. The defendants 
say th e y  use th e  m ost effective m ach ine ry  fo r  
dea ling  w ith  th e  m isch ie f, nam ely , pe riod ic  
soundings and d redg ing w ith  grab dredgers. I
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w ill  assume th a t  such is the  case. B u t  I  the n  
have to  ask m yse lf w h y  was the re  th is  accum u
la tio n  in  th e  B rock leb ank  B ran ch  D o ck  on the  
9 th  Sept. ? There are tw o  possible exp lana tions :
(1) th a t  i t  was n o t d iscovered and rem oved 
because th e  d redg ing  was n o t p ro p e rly  ca rried  
o u t ; (2) th a t  i t  was p u t  the re  between the  
tim e  o f  th e  preced ing d redg ing  and th e  9 th  Sept. 
T he  evidence is th a t  soundings were ta ke n  over 
the  whole area o f th e  B ro ck le b a n k  B ranch  
D o ck  on th e  4 th  Sept, and  th a t  on th e  4 th  Sept, 
and  e a rly  m o rn in g  o f th e  5 th  Sept, tw o  dredgers 
•— N o . 9 an d  N o . 22— dredged ove r th e  b e rth  
and  th e  m id d le  o f  th e  dock outs ide  i t  and fou nd  
n o th in g . A n d  y e t on th e  9 th  Sept, the  Devon 
p icks  u p  th e  b u lk , i f  n o t th e  w hole , o f w h a t she 
gleaned. A n d  on th e  22nd Sept. N o . 15 p icks 
u p  several pieces o f w ire  on g round  w h ich  had 
been dredged b y  N o . 22 on th e  4 th  and 5 th  Sept, 
and  on the  25 th  Sept. N o . 22 p icks up in  the  
b e rth  “  a la rge q u a n tity  o f o ld  w ire  rope ,”  
w h ich  was described as a bunch o f ab ou t tw e lve  
pieces, th e  longest 40 fa thom s, o f va rious  sizes, 
p icked  u p  in  sect. 9b, as i t  was on th e  p lan , 
a b o u t 3 0 ft. fro m  the  w a ll. The Devon, w h ile  
in  b e rth  la y  ove r sect. 9b, and on th e  26 th  Sept. 
N o . 14 p icked  u p  a sm all q u a n t ity  o f w ire  on th e  
b e rth , and  a w itness fo r  th e  p la in t if fs  w i th  a 
grapp le in  some places a fte rw a rds  p icked  up  
tw o  pieces a b o u t 4 fa thom s long . Is  i t  possible 
th a t a ll th is  rub b ish  should have been th ro w n  
in to  th e  dock a fte r  the  e a rly  m o rn ing  o f th e  
5 th  Sept. I  do n o t be lieve i t .  I  accept, the  
evidence fro m  th e  Devon th a t  none was p u t  o u t 
fro m  th e  Devon. A f te r  th e  Devon the  b e rth  
was occupied b y  tw o  o th e r la rge steamers o f 
th e  line— the  M iddlesex  fro m  th e  10 th  to  the  
15 th  Sept., and th e  H ow rah  fro m  th e  17 th  to  the  
23rd. Supposing th a t  th e y  p u t  a n y  o u t, i t  w i l l  
n o t accoun t fo r  w h a t th e  Devon p icked  up . A n d  
i t  is h a rd ly  cred ib le  th a t  th e y  should p u t  o u t  
in  th e  im m e d ia te  ne ighbourhood o f th e ir  p ro 
pe llers w h a t was fo u n d  on th e  25 th  Sept, in  
sect. 9 b . There  is th e  fu r th e r  d if f ic u lty  th a t  an y  
o f  these steamers, o r  a n y  one person, cou ld  have 
p u t in to  th e  dock a ll th e  v a r ie ty , in  size and  age, 
o f w ire  and  rope w h ich  was fo u n d  b y  th e  Devon, 
I  have n o t th o u g h t i t  necessary to  de term ine 
th e  question  w h e the r th e  b u lk  o f th e  w ire  was 
ga lvan ised and  such as ships use o r n o t. I  fin d  
th a t  w h a t th e  Devon ga thered u p  was the re  when 
th e  Devon was be rth ed , and ou gh t to  have been 
discovered, and  rem oved had th e  de fendants ’ 
servants used reasonable care in  dredg ing .

T iie re  was a fu r th e r  p o in t made b y  the  defen
dan ts  w h ich  affects th e  question  o f damage. I t  
was o n ly  ra ised b y  am endm ent o f  th e  pleadings 
a t  th e  hearing . The defendants say th a t  the  
m isch ie f was la rg e ly  caused b y  th e  Devon's 
engine be ing w o rked  a fte r  i t  ou gh t to  have 
been apprehended th a t  the  p ro pe lle r m ig h t 
be fo u l. I  have a lrea dy  said th a t  the  b u lk  o f 
th e  m isch ie f was done b y  10.1. Before the  
engines th e n  pu lle d  up  the re  is no  reason w h y  
a n y th in g  shou ld  have been apprehended. A f te r  
th a t  the  engineers supposed th a t  th e  m isch ie f 
was in  th e  engine. I  canno t th in k ,  n o r do the  
E ld e r B re th re n  th in k ,  th a t  the  engineers ou gh t

Limited v . Quaii Beng Kee. [Priv. Co.

the reupon to  have assumed th a t  th e  tro u b le  
m ig h t be ex te rn a l. The sh ip  was in  a dock 
w h ich  those in  charge o f he r were e n t it le d  to  
assume was free o f obs truc tions . N o r was i t  
neg ligen t to  t r y  to  ge t a tu rn  ahead o r astern 
o u t o f th e  engine w h ile  th e y  were e xa m in ing  i t  
o r a fte r  th e y  had  opened i t  up  and fo u n d  the 
valves in  o rder. A f te r  i t  was clear th a t  the 
m isch ie f was n o t in te rn a l, the  engines were n o t 
m oved, and, the re fo re , those on board  the  ship 
d id  n o t c o n trib u te  b y  th e ir  negligence to  the 
a m o u n t o f  th e  damage.

In  these circum stances, the re  w i l l  be ju d g 
m en t fo r  th e  p la in t if fs .

S o lic ito rs  : H i l l ,  D ick inson , and  Co., L iv e r 
pool ; W . C . Thorne.

Sutiicial Committee of tfje fpribo Council.

Oct. 23, 25, and Nov. 16, 1923.
(Before L o rd s  Atkinson, Shaw, Wrenbury, 

and Carson, and S ir Robert Younger.)

Eastern Shipping Company L imited v. Quah 
Beng Kee. (a)

on appeal from the supreme court of the 
straits settlements.

S tra its  Settlements— In d e m n ity— T h ird  p a rty —  
Company— M an ag ing  director— F id u c ia ry  re
la tion sh ip  to company— Abuse o f powers as 
director— Damage caused to th ird  persons—  
L ia b il i ty  o f d irector.

A  r ig h t to in de m n ity  exists where the re la tionship  
between the parties is  such that either in  law  
or in  equity there is  an  ob ligation on the one 
p a rty  to in d e m n ify  the other.

K . ,  the m anaging director o f a company, in  breach 
o f his du ty to the company, directed a sh ip  ‘ 11 
which he was, and the company was not, 
interested, to berth and un load at a w harf 
belonging to th ird  persons, at which the company 
had a contractual r ig h t to berth and un load on 
certa in terms. Damage ivas thereby done t° 
the w h arf, fo r  which the oivriers sued the com
pany and recovered damages. The company 
had brought in  K .  as th ird  p a rty .

H e ld , that the company were entitled to recover 
f ro m  K . the damages which they had been fou nd  
liable to pay to the owners o f the w harf. 

Decision o f the Supreme Court reversed.

Appeal b y  the defendants in  an ac tio n  in  w h ich 
the  P en insu la r and  O rien ta l Steam N a v ig a tio n  
C om pany were p la in t if fs , fro m  an o rder o f the 
C o u rt o f A ppea l (Penang) (Sproule, A c ting  
C .J., and  B ro w n , J . ; B a rra tt-L e n n a rd , 
d issen ting) d ism iss ing an appeal fro m  an ordei 
o f W h it le y , J ., made on the  t r ia l  o f  the  issues 
raised b y  a th ird -p a r ty  no tice . The decisions 
were th a t  the  th ird -p a r ty  procedure " as 
in a p p licab le  to  th e  re lie f sough t b y  the 
defendants.

(a) R ep o rte d  b y  W . C. S im d f o e d , E sq .. B a rr is te r -» *  
L a w .
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The defendants were a Penang sh ipp ing  
com pany. The p la in t if f  com pany owned a 
w h a rf a t B e law an (the  p o r t  o f  M edan) in  
Sum atra . B y  le tte rs  and  te legram s in  M ay  and 
June 1918 th e  defendants acqu ired  a r ig h t  to  
be rth  th e ir  ships a t  th e  w h a rf, and also an 
exclusive r ig h t  to  use a go-dow n ad jacen t 
the re to , the re  be ing a te rm  o f  th e  co n tra c t 
th a t a ll damages w h ich  m ig h t be b ro u g h t abou t 
by the  b e rth in g  o f th e ir  steamers a t th e  w h a rf 
0 r b y  th e ir  use o f the  go-dow n should be made 
good b y  the m . Q uah Beng Kee was th e  
general m anag ing d ire c to r o f th e  de fendant 
com pany, and  as such (and unde r an agree- 
m ent da ted  th e  22nd Sept. 1911) was in  co n tro l 
° f  the  de fendants ’ business and en tru s ted  w ith  
Very  extensive  powers. T hough  a t  l ib e r ty  
nnder pa r. 5 o f th e  said agreem ent to  c a rry  on 
an independent business on his ow n account, 
such business was n o t to  be o f a s im ila r  na tu re  
f °  a n y  o f  th e  businesses carried  on b y  the  
defendants. O n the  22nd M ay  1918 he became 
fbe cha rte re r o f a Japanese steam ship ca lled the  
Rurnakata M a ru ,  w h ic h  was to  proceed on a 
scries o f voyages fro m  R angoon to  Penang o r 
L e li (B e law an). H e  was also agent a t Penang 
° f  the  Y a m a sh ita  K ish en  K a isha  L im ite d , the  
owners o f  the K um a ka ta  M a ru .  A  f irm  nam ed 
f*- H . S lo t and  Co. L im ite d  were th e  de fendan t 
com pany’s agents a t M edan and B e law an. A t  
an in te rv ie w  w h ich  to o k  place on th e  4 th  J u ly  
1918 a t th e  office o f G. H . S lo t and  Co. o f Penang 
a P riva te  pa rtn e rsh ip  c lose ly associated w ith  

f f -  M . S lo t and  Co.), Kee ap po in te d  H .  M . S lo t 
and Co. to  a c t as h is  agen t a t B e law an, as 
cha rte re r o f  th e  K um a ka ta  M a ru ,  and  a t th e  
sarne t im e  gave th e m  in s tru c tio n s  to  b e rth  the  
''Cssel a t th e  p la in t if fs ’ w h a r f the re . The 
defendants were a t  th is  t im e  ig n o ra n t o f the  
L o t io n s  between th e  S lo t Companies and Kee. 
fb e  defendants had no in te re s t w h a teve r in  th e  
Kum alcata M a ru ,  n o r d id  a n y  o f th e ir  d irec to rs  
wXcept Kee h im se lf) kn o w  th a t  Kee was 
ffite rested th e re in  u n t i l  lo ng  a fte r  th e  p la in t if fs ’ 
C a im  here in  had  arisen. The in s tru c tio n s  
§]v en b y  Kee to  H . M . S lo t and Co. to  b e rth  

le vessel alongside the  p la in t if fs ’ w h a r f were 
e n tire ly  unau thorised  b y  th e  defendants. The 
p  Urtlakata M a ru  was be rth ed  b y  H . M . S lo t and 

° n  K ee ’s in s tru c tio n s  alongside th e  p la in - 
1 *s w h a rf, and  thereon proceeded to  un load 
er cargo. O w ing  to  unsk ilfu lness in  th e  un- 

cad ing o r o therw ise, th e  w h a r f sank and  the  
P a in tiffs  th e re b y  suffered damage, fo r  the  
Veovery w hereof th e y  b ro u g h t th e ir  ac tion  
ga inst th e  defendants. I n  th e  ac tio n  the 

P a in tif fs  c la im ed damages caused to  th e ir  
a r f  b y  breach o f agreem ent and negligence o f 

to e defendants in  s tack in g  thereon o r p e rm itt in g  
0 be stacked thereon an excessive w e igh t o f

Hce The7 ’ !f ex  steam ship K um a ka ta  M a ru  
n6pU dants ob ta ined  leave to  issue a th ird -p a r ty  

o ice to  Kee, and served a no tice  on h im , 
(j eg ing genera lly  th a t  Kee was lia b le  to  in - 

m n ify  the  defendants aga inst an y  sum  w h ich  
e P la in tiffs  m ig h t recover against them , on 

Qj,e ground th a t  he had com m itted  a breach 
J a ty  tow a rds  th e  defendants in  causing o r

a llo w in g  the  w 'ha rf to  be used fo r  a s team er in  
w h ich  he was pe rsona lly  in te rested , b u t in  
w h ich  th e  de fendants, h is em ployers, were n o t 
in te rested , and on th e  a lte rn a tiv e  g round  th a t,  
in  v ie w  o f th e  fid u c ia ry  re la tio n sh ip  e x is tin g  
between the m , an y  l ia b i l i t y  in c u rre d  b y  the  
defendants m us t be presum ed to  have been 
in cu rre d  b y  the m  a t th e  request o f Kee.

The rules re la tin g  to  th ird -p a r ty  procedure 
in  th e  cou rts  o f  th e  S tra its  Settlem ents are 
con ta ined in  pa r. 158-165 o f O rd inance N o . 102 
o f  the  C iv il P rocedure Code, and  are p ra c tic a lly  
id e n tic a l w ith  th e  prov is ions (rules 48-45 o f 
O rde r 16) o f th e  Rules o f th e  Supreme C ourt 
in  th is  c o u n try , excep t th a t  ru le  54a, o f  O rder 
X V I .  does n o t in  te rm s f in d  a place in  the  
ord inance.

On th e  6 th  Jan . 1919, upon  a sum m ons fo r  
th ird -p a r ty  d irec tions  an o rder was made th a t  
the  th ir d  p a r ty  should be a t l ib e r ty  to  defend 
the  ac tio n  and  to  appear a t the  t r ia l  and  take  
such p a r t  as th e  judge  shou ld  d ire c t and th a t  
th e y  shou ld  be bound b y  th e  ju d g m e n t, and i t  
was fu r th e r  ordered th a t  i f  th e y  o r e ith e r o f 
th e m  in te nd ed  to  re ly  on a n y  p o in t n o t ra ised 
b y  th e  de fendan ts ’ defence th e y  o r he shou ld  
de live r a s ta tem en t o f such po in ts , and  i t  was 
fu r th e r  ordered th a t  th e  th ir d  pa rties  should 
de live r to  th e  defendants th e ir  defences to  th e  
c la im  fo r  in d e m n ity  ra ised b y  th e  th ird -p a r ty  
notices, and  i t  was fu r th e r  ordered th a t  th e  
question  o f th e  l ia b i l i t y  o f th e  th ir d  pa rties  to  
in d e m n ify  the  defendants shou ld  be t r ie d  a t  o r  
im m e d ia te ly  a fte r  th e  t r ia l  o f  th e  ac tio n .

As aga inst th e  defendants, Kee alleged, 
in te r a lia , th a t  he had  acted w ith in  the  scope 
o f h is  a u th o r i ty  as th e ir  m anag ing d ire c to r, 
and fo r  th e ir  bene fit, and denied a n y  breach 
o f  h is  du ties  as such. H e  also denied th a t  the re  
was a n y  fid u c ia ry  re la tio nsh ip  between h im se lf 
and th e  defendants, and  alleged th a t  h is acts 
were subsequently  ra t if ie d  b y  them .

W h it le y , J . gave ju d g m e n t fo r  the  p la in t if fs  
against th e  defendants fo r  $79,860, b u t held 
th a t  th e  defendants ha d  no r ig h t  o f in d e m n ity  
aga inst Kee. The C ourt o f A ppea l dismissed 
an appeal, on th e  g round th a t  the  th ird -p a r ty  
procedure had  been w ro n g ly  in vo ke d , and  th a t  
the  de fendants ’ rem edy was b y  independent 
ac tio n .

U pjohn, K .C . and Sim ey  fo r  the  appe llan ts .

S ir M . Macnaghten, K .C . and Givcen fo r  the  
respondent.

The fo llo w in g  cases were c ited  :
B irm ingh am  and D is tr ic t L a n d  Company 

v . London and North-W estern R a ilw ay , 
1886, 55 L .  T . R ep. 699 ; 34 C li. D iv .  
261 ;

H ardoon  v . B elilios , 83 L . T . R ep. 573 ; 
(1901) A . C. 118 ;

Johnson  v . Salvage Association, 6 Asp. 
M a r. L a w  Cas. 167 ; 1887, 57 L .  T . R ep. 
218 ; 19 Q. B . D iv . 458 ;

Speller v .  B ris to l Steam N av iga tion  Com
pany, 1884, 50 L .  T . R ep. 419 ; 13 Q. B . 
D iv .  96 ;
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W a rin g  v . W ard, 1802, 7 Ves. 332 ;
W olveridge v .  Stczvard, 1833, 1 Cr. &  M .

644.

T h e ir  Lo rdsh ips  to o k  tim e  to  consider th e ir  
ju d g m e n t.

Nov. 16, 1923.— L o rd  Wrenbury.— The
fac ts  in  th is  case are s im ple and  before th e ir  
Lo rdsh ips  n e ith e r are, n o r can be, d ispu ted .

T lie  P en insu la r and O rie n ta l Steam N a v ig a 
t io n  C om pany were owners o f a w h a rf a t 
B e law an in  S um atra . T hey  g ran ted  to  th e  
E aste rn  S h ipp ing  C om pany a r ig h t  to  be rth  
th e ir  ships a t the  w h a r f upon  te rm s w h ich  
in c lud ed  te rm s th a t  th e  la t te r  shou ld  pay 100 
gu ilders a da y  fo r  eve ry  d a y  o f tw e n ty -fo u r  
hours, and  th a t  a ll damages w h ich  m ig h t be 
b ro u g h t ab ou t b y  the  b e rth in g  o f th e ir  steamers 
a t the  w h a r f should be made good b y  them . 
Quah Beng Kee was m anag ing  d ire c to r o f the  
E as te rn  S h ipp ing  Com pany. S lo t and Co. 
were the  sh ipp ing  agents o f  th a t  com pany. 
Beng Kee, w ho had  co n tro l o f the  business o f 
the  E as te rn  S h ipp ing  C om pany and was en
t it le d ,  as m anag ing  d ire c to r, to  b e rth  a t the  
w h a rf ships o f th e  E aste rn  S h ipp ing  Com pany, 
appo in ted  S lo t and  Co. as h is ow n agents a t 
B e law an as cha rte re r o f a sh ip  ca lled the  
K am akata  M a ru , and in s tru c te d  the m  to  be rth  
th a t  sh ip  a t th e  w h a rf in  question. The 
K am akata  M a ru  was a sh ip  in  w h ich  B eng Kee 
was, and the  E aste rn  S h ipp ing  C om pany were 
n o t, in  an y  w a y  in te rested . Beng K ee ’s in s tru c 
tion s  to  b e rth  th is  sh ip  a t th e  w h a rf were 
w h o lly  unau tho rised , and were in  breach o f his 
d u ty  to  th e  E aste rn  S h ipp ing  Com pany. 
O w ing to  u n s k ilfu l un load ing , excessive w e igh t 
was p u t upon th e  w h a rf, and i t  collapsed. 
Dam age was th u s  occasioned w h ich  the
P . &  O. C om pany were, under th e ir  g ra n t to  the  
E aste rn  S h ipp ing  C om pany, e n tit le d  to  recover. 
T hey  b ro u g h t th e ir  ac tio n  aga inst th e  E aste rn  
S h ipp ing  C om pany ; th e  la tte r  b ro u g h t in  
Beng Kee unde r th ird -p a r ty  procedure, and 
ob ta ined  an o rder on th e  6 th  Jan . 1919, to  the  
effect th a t  Beng Kee should be a t l ib e r ty  to  
defend and to  appear a t the  t r ia l ,  and should 
be bound b y  the  ju d g m e n t, and th a t  he m ig h t 
raise po in ts  o f defence n o t raised b y  the  
E as te rn  S h ipp ing  C om pany, and th a t  he should 
de live r his defence to  the  c la im  fo r  in d e m n ity  
ra ised b y  the  E aste rn  S h ipp ing  Com pany, and 
th a t  the  cpiestion o f h is l ia b i l i t y  to  in d e m n ify  
shou ld  be tr ie d  a t o r im m e d ia te ly  a fte r  the  t r ia l  
o f  the  ac tio n .

Beng Kee appeared and pleaded, and ap 
peared a t the  t r ia l  o f  the  ac tio n , and in  his 
presence the  P . &  O. C om pany established th e ir  
case and recovered damages to  the  e x te n t o f 
879,860. The  t r ia l  judge  fou nd  th a t  the  acts 
o f Beng Kee were w ith in  th e  ap pa ren t scope o f 
his a u th o r ity ,  and upon th a t  g ro un d  he ld  the  
E aste rn  S h ipp ing  C om pany to  be lia b le , and 
he reached the  same conclusion upon ano the r 
g round , nam e ly , th a t  b y  a le tte r  o f the  28 th  
A ug . 1918 th e  E aste rn  S h ipp ing  C om pany had 
ra t if ie d  and accepted re s p o n s ib ility  fo r  the  acts 
o f Beng Kee in  the  m a tte r. T h is  was a le tte r

signed “  H .  O xenham , M anager.”  The t r ia l  
ju dg e  fou nd , as a fa c t, th a t  th is  was in  re a lity  
B eng K ee’s le tte r  w r it te n  and sent b y  H . 
O xenham  b y  h is in s tru c tio n s . The re su lt o f 
th a t  le tte r  was th a t  Beng Kee th e re b y  raised 
an a d d itio n a l g ro un d  fo r  th ro w in g  upon  his 
p rinc ip a ls  a burden w h ich  he ou gh t h im se lf to  
have discharged.

A fte r  t r ia l  o f  th e  ac tio n , the  t r ia l  judge  
proceeded to  t r y  th e  th ird -p a r ty  issues, and 
upon  the  evidence a rr iv e d  a t find ings w h ich  
are sum m arised in  the  a p p e lla n ts ’ case as 
fo llow s : (7) T h a t in s tru c tio n s  to  use th e  w h a rf 
p u rp o rte d  to  be g iven  b y  Q uah B eng K ee as 
m anag ing d ire c to r o f th e  de fendan t com pany ; 
(8) th a t  th e  in s tru c tio n s  fo r  the  b e rth in g  were 
g iven  b y  Quah Beng Kee in  h is ow n in te res t, 
and n o t in  th e  in te re s t o f the  de fendan t com 
pany ; (9) th a t  Quah Beng Kee stood in  a 
fid u c ia ry  re la tio nsh ip  to  the  de fendan t com 
p a ny  ; and  (10) th a t  he u n ju s tif ia b ly  used his 
po s itio n  in  th e  de fendan t com pany fo r  his own 
bene fit, and  so was g u ilty  o f a c lear breach o f 
d u ty  tow a rds  the m . These find ings were 
ju s tif ie d  b y  th e  evidence, and are b in d in g  upon 
th e  pa rties . The t r ia l  judge , how ever, found  
th a t  th e  defendants, the  E aste rn  S h ipp ing  
Com pany, ha d  no r ig h t  o f in d e m n ity  against 
Quah Beng Kee, and, inasm uch as, under 
th ird -p a r ty  procedure, re lie f can be g iven against 
a th ir d  p a r ty  o n ly  in  cases where the  de fendant 
has aga inst the  th ir d  p a r ty  a d ire c t r ig h t  o f 
in d e m n ity , the  proceedings against Quah Beng 
Kee fa iled . A n  appeal fro m  th is  o rder was 
dism issed w ith  costs.

I t  was n o t d ispu ted  before th e ir  Lo rdsh ips  
th a t,  in  proceedings otherw ise co n s titu te d , 
Quah Beng Kee, on the  above find ings, w ou ld  
have been liab le . T he  present appeal by  
th e  E aste rn  S h ipp ing  C om pany is o f the  
grea te r im portance  to  th e  pa rties  b y  reason o f 
the  fa c t th a t  an ac tio n  b y  the  E aste rn  S h ipp ing  
C om pany aga inst Beng Kee fo r  damages is 
now  ba rred  b v  th e  S ta tu te  o f  L im ita t io n s , and 
unless he can be made liab le  in  these proceed
ings, h is l ia b i l i t y  canno t be enforced a t a ll- 
The question  fo r  discussion is, the re fo re , w hethe r 
upon th e  fac ts  s ta ted , th e  appe llan ts  have as 
aga inst Beng Kee a r ig h t  o f in d e m n ity . There 
is no o th e r question.

A  r ig h t  to  in d e m n ity  genera lly  arises from  
c o n tra c t express o r im p lie d , b u t i t  is n o t con
fined to  cases o f co n tra c t. A  r ig h t  to  in d e m n ity  
ex is ts  where the  re la tio n  between the  pa rties  is 
such th a t,  e ith e r in  la w  o r in  e q u ity , the re  is 
an o b lig a tio n  upon  the  one p a r ty  to  in d e m n ify  
th e  o th e r. There  are, fo r  instance , cases in 
w h ich  th e  s ta te  o f c ircum stances is such th a t 
th e  la w  attaches a legal o r equ itab le  d u ty  to  
in d e m n ify  a ris ing  fro m  an assumed prom ise by 
a person to  do th a t  w h ich , unde r th e  c ircu m 
stances, he ou gh t to  do. The r ig h t  to  in d e m n ify  
need n o t arise b y  co n tra c t, i t  m ay, to  g ive  o th e r 
instances, arise b y  s ta tu te  ; i t  m ay  arise upon 
th e  n o tio n  o f  a request made under c irc u m 
stances fro m  w h ich  the  la w  im p lies  th a t  the 
com m on in te n tio n  is th a t  th e  p a r ty  requested 
sha ll be in de m n ifie d  b y  the  p a r ty  requesting
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h im  ; i t  m ay  arise— to  use L o rd  E ld o n ’s words 
in  W arin g  v . W ard  (7 Ves., a t p. 336), a case 
° f  vendo r and purchaser, in  cases in  w h ich  the  
co u rt w i l l  “  independent o f c o n tra c t raise upon  
his (the purchaser’s) conscience an o b lig a tio n  to  
m de m n ify  th e  ven do r aga inst th e  personal 
o b lig a tio n  ”  o f th e  vendor. These considera
tions were a ll dea lt w ith  in  B irm ingh am  
D is tr ic t L a n d  Com pany  v . London and N o rth 
western R a ilw ay  (55 L .  T . R ep. 699 ; 34 Ch. 
D iv . 261).

The question o f in d e m n ity  com m o n ly  arises 
!n the  case in  w h ich  a trus tee  cla im s to  be 
m dem nified b y  h is cestui que trust. T h is  class 

case was p a r t ic u la r ly  discussed b y  L o rd  
L in d le y  in  H ardoon  v . B e lilio s  (83 L .  T . R ep. 
573 ; (1901) A . C. 118). The present case is the  
converse. The cestui que trust is here c la im in g  
i °  be in de m n ifie d  b y  th e  trus tee . Beng Kee 
has been found  to  s tand in  f id u c ia ry  re la tio n  to  
the E aste rn  S h ipp ing  C om pany, and  the  la tte r  
p 'aim  in d e m n ity  fro m  h im  in  respect o f l ia b i l i t y  
'opposed upon the m  b y  h is  abuse o f powers, in  
the exercise o f w h ich  he owed the m  a d u ty , and 
Was responsible as a trus tee  o f those po w e rs . 
" e  was n o t a trus tee  in  th e  fu ll sense o f th a t  
' ' 0 rd. N o  p ro p e rty  was vested in  h im . B u t 
he was a trus tee  o f h is powers, in  the  sense th a t  
they were vested in  h im  in  such m anne r th a t  he 
stood in  a f id u c ia ry  re la tio n  to  th e  com pany in  
respect o f his exercise o f  those powers. The 
' ’carest  s im ile  w h ich  was p u t in  a rg um e n t was 
th a t o f a trus tee , in  th e  fu lle s t sense o f the  
"„° rd, w ho abuses h is  powers, say, the  trustee 
° t  rea l estate w ith  pow er to  m ortgage, w ho 
Olortgages fo r  h is ow n bene fit, and in  breach o f 
hls d u ty  as trus tee , and pu ts  th e  m ortgage 
money in to  h is own pocke t. I n  such a case, an 
Action w o u ld  lie  in  the  Chancery D iv is io n  fo r  a 
decla ra tion  th a t  the  de fendan t was g u ilty  o f 

reach o f t ru s t  and was lia b le  to  in d e m n ify  th e  
cestu i que trust against the  m ortgage, and  fo r  an 
° r der th a t  he do redeem th e  m ortgaged pro - 
Perty, and  in d e m n ify  th e  cestui que trust 
a§a inst th e  m ortgage deb t.
, ^ri the  present case, suppose th a t  i t  w ou ld  
J lVe take n , say, a m o n th  to  d ischarge the  

arnakata M a ru  a t th e  w h a rf, and  th a t  the  
astern S h ipp ing  C om pany had learned, say, 
l r ee days a fte r  the  sh ip  was be rthed , th a t  the  
reach o f d u ty  had been com m itte d , an ac tion  
° u ld  have la in  to  res tra in  the  de fendan t fro m  

°n tin u in g  the  sh ip  a t the  be rth , and fo r  an 
rder th a t  he do in d e m n ify  the  p la in t if fs  
ga inst the  th ree  days ’ re n ta l w h ich  had been 

■ncurred.
fo b "  l *le' r  Lo rd sh ip s ’ op in ion , these results 
g  °w  fro m  the  fo llo w in g  considerations. I f  

eng Kee, as m anag ing d ire c to r, had  been 
« a n ting  to  a th ird  p a r ty  the  r ig h t  to  b e rth  a 
t  *̂ 1 ^ e  w h a rf, i t  w ou ld  have been his d u ty  
°  his p rinc ip a ls  to  s tip u la te  th a t  th e  th ird  

r t y  should accept the  burden w h ich  w o u ld  be 
upon his p rinc ip a ls  b y  the  user o f the  

n irf. W h a t happened was th a t  Beng Kee, as 
J ^ g i n g  d ire c to r gave to  h im se lf, as cha rte re r 
be l ' P> the  user o f the  w h a rf. H e cannot 

!eard to  say th a t,  in  so do ing , he d id  no t, 
V °m  X V I." , N . S.

[H .  o f  L .

as m anaging d ire c to r, requ ire  fro m  h im se lf, as 
cha rte re r o f the  ship, th e  same prom ise as th a t  
w h ich  i t  w o u ld  have been h is d u ty  to  requ ire  
fro m  a th ir d  p a r ty , nam ely , a prom ise th a t  he 
w o u ld  in d e m n ify  his p rin c ip a ls  against th e  con 
sequences o f h is act. In  o th e r w ords, th e  re la 
t io n  between the  pa rties  was such th a t  the  la w  
applies the  prom ise w h ich  i t  was his d u ty  to  
m ake, and fro m  th is  arises a r ig h t  o f in d e m n ity . 
U p on  these grounds th e ir  Lo rdsh ips are o f 
o p in ion  th a t  th is  appeal succeeds.

There should be a dec la ra tion  th a t  Q ua il 
Beng Kee is liab le  to  in d e m n ify  the  E aste rn  
S h ipp ing  Com pany aga inst, o r to  repay to  them , 
the  damages aw arded to  th e  P. &  O. Com pany 
b y  the  o rder made in  the  ac tio n , as w e ll as a ll 
costs ordered to  be p a id  b y  them  in  the  several 
orders fo r  costs made in  th e  ac tio n  and in  the 
th ird -p a r ty  proceedings, and is lia b le  to  pa y  to  
the  E aste rn  S h ipp ing  C om pany the  costs in 
curred  b y  th e m  in  the  ac tio n  and in  the  th ird -  
p a r ty  proceedings, the  costs in cu rre d  b y  them  
in  the  action  to  be ta x e d  as between so lic ito r 
and c lie n t, b u t ha v in g  regard to  the  fa c t th a t  
th e y  are payab le b y  the  th ir d  p a r ty ,  and an 
o rder to  g ive effect to  th a t  dec la ra tion . The 
respondent m ust pay the  costs o f th is  appeal.

T h e ir  Lo rdsh ips w il l  h u m b ly  advise H is 
M a jes ty  acco rd ing ly . A ppea l allowed.

S olic ito rs  fo r  the  appe llan ts , Nisbet, Drew, 
and Loughborough.

S olic ito rs  fo r  the  respondents, Cardew, Sm ith, 
and Ross.

use of HorOS.

J u ly  24, 25, 26, and Nov. 23, 1923.
(Before Lo rds  Birkenhead, Haldane, Atkin

son, and Parmoor.)
Standard Oil Company of New York v .

Clan L ine Steamers (a)
O N  A P P E A L  F R O M  T H E  F IR S T  D IV I S I O N  O F  T H E  

C O U R T  O F  S E S S IO N  I N  S C O T L A N D .

Charter-party —  B i l l  o f La d ing  —  Contract o f 
carriage  —  Seaworthiness —  Exception o f l ia 
b i l ity  fo r  master's errors in  navigation—  
H a rte r A ct— B uilders ' instructions not com
m unicated to master— Loss o f cargo— L ia b ili ty  
o f owners— L im ita t io n  o f lia b il ity — “  A ctua l 
fa u lt  or p r i v i t y " — M erchant S h ipp ing  Act 
1894 (57 &  58 Viet. c. 60), s. 503.

The appellants were a company carry ing  on 
business in  New Y o rk  as o il merchants. The 
respondents were owners o f the C. G., a turre t 
steamer, b u ilt o f steel in  1900, and o f the 
burden o f 2292.45 tons register. The C. G. 
loaded at New Y o rk  a cargo o f motor s p ir it  
and refined petroleum in  cases and o f refined 
wax in  bags, to be delivered at D a lny. She left 
New Y ork  on the 28 th J u ly  1919. On i/te

(a) Reported by W. C. SaNDIORD, Esq., Barris ter-a trLaw .
N  N

St a n d a r d  O i l  Co m p a n y  o f  N e w  Y o r k  v . Cl a n  L in e  St e a m e r s .
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80 th J u ly  she listed to po rt, turned tu rtle  in  a 
calm sea, and was to ta lly  lost w ith  her whole 
cargo. The appellants sued fo r  loss and damage, 
pleading that the respondents, having fa ile d  to 
carry  and deliver the appellants' cargo in  terms 
o f the ir contract, were liable in  damages. I t  
was alleged that the C. G. had been sent to sea 
in  an unseaworthy condition, and that the 
defendants had fa ile d  to exercise due diligence 
to make her in  a ll respects seaworthy. The 
question was whether the respondents committed 
a breach o f du ty fo r  which they were liable in  
not com m unicating to the cap ta in  certain  
in fo rm a tio n  which they possessed, re la ting  to 
tu rre t vessels o f the C. G. type. The master 
was competent as regards s k il l in  seamanship ; 
but the appellants m ain ta ined  that the ship  
was not well m anned on the voyage, in  that 
he was not fu rn is h e d  w ith , and had not had 
brought to his notice (as was the fac t), a docu
ment o f general ins tructions as to loading o f 
tu rre t ships, issued by the builders o f the ship. 
The f irs t  in s truc tion  was that the vessel was 
not intended to load down to her m arks w ith  a 
homogeneous cargo w ithou t water ballast. I t  
was fo u n d  that the cargo was in  substance a 
homogeneous cargo. When the C. G. was loaded, 
two o f her ballast water tanks were fille d , ho ld ing  
an aggregate quan tity  o f  290 tons. A fte r leaving  
New Y ork , the cap ta in  g ra du a lly  pum ped out 
the water ballast fro m  both tanks, and the 
C. G. listed, subsequently fa l l in g  r ig h t over 
and s in k ing  in  the open sea. B y  the contract 
o f carriage, which also incorporated the 
H a rte r A c t o f the U n ited  States, i t  xvas agreed 
that the respondents should not be liable fo r  
“  loss or damage caused by causes beyond the ir 
contro l by p e rils  o f the sea . . . collis ions, 
stranding, or other accidents o f navigation , not 
resu lting fro m  w ant o f diligence by the owners.”  

H eld , (1) that the sh ip  was inherently  unsea
worthy in  certa in not improbable conditions, 
unless special precautions (which had not been 
taken) were taken, which i t  was the duty o f the 
owners to en jo in , as being required by the 
structure o f the sh ip , and that the owners were 
therefore liable fo r  the loss o f the cargo ;
(2) that the owners were not entitled to have 
the ir l ia b il ity  lim ite d  under sect. 503 o f the 
M erchant S h ipp ing  A c t 1894, as they had not 
proved that the loss occurred w ithou t the ir 
actual fa u lt  or p r iv ity .

Decision o f the F irs t  D iv is io n  (1923) S. C. 245 ; 
60 S. C. L .  Rep. 166) reversed.

Appeal fro m  a decision o f the  F irs t  D iv is io n  
o f the  C ourt o f Session (The L o rd  P resident 
(L o rd  C lyde), Lo rds  S ke rring to n  and Cullen ; 
L o rd  Sands d issen ting), reca lling  an in te r 
lo c u to r o f the  L o rd  O rd in a ry  (L o rd  H u n te r).

The appe llan ts sued the  respondents fo r  
damages fo r  fa ilu re  to  de live r a cargo o f m o to r 
s p ir it ,  refined pe tro leum  and pa ra ffin  w a x  
shipped on the  respondents’ tu r re t -b u il t  steam 
sh ip  Clan Gordon, unde r the  te rm s o f a cha rte r- 
p a r ty , da ted th e  2nd A p r i l  1919, and lo s t a t 
sea th ro u g h  the s in k in g  o f the  said vessel, in  
ca lm  w eather, on th e  30 th  J u ly  1919 when she

was tw o  days o u t fro m  New  Y o rk — th e  p o r t o f  
load ing .

The vessel carried  a fu l l  cargo o f 12,500 cases 
o f P r a t t ’s m o to r s p ir it  ; 79,512 cases o f refined 
pe tro leum  and 12,534 bags o f pa ra ffin  w a x . 
Lo a d in g  commenced on th e  12 th  J u ly  and 
fin ished on the  28 th  J u ly .  The to ta l w e ig h t o f 
the  cargo so loaded was 4435 tons, o f w h ich  
1925 tons were loaded in  the  ’tw een deck cargo 
spaces and 2510 tons in  th e  low er ho lds. There 
were also shipped 770 tons o f b u nke r coal. O f 
these, a ll b u t 246 tons were in  the  vessel’s 
pe rm anent bunkers and the  said 246 tons were 
carried  in  the  cargo space, N o . 3 ’tween decks. 
W hen th e  vessel was loaded, he r cargo spaces 
were p ra c tic a lly  fu ll ,  b u t one o f th e m  contained 
coal ins tead o f cargo. W hen lo ad ing  commenced 
the  ba llas t tan ks  were fu ll ,  b u t as lo ad ing  p ro 
gressed tanks  were em ptied , so th a t  when the 
vessel sailed ba lla s t ta n ks  Nos. 1 and 2, w h ich  
con ta ined respective ly  95 tons and 195 ton s  
o f w a te r were alone fille d , and the  vessel was 
then  dow n to  her m arks. The m aster had 
in tended  to  e m p ty  these ta n ks  also before 
sa iling  and o n ly  fa iled  to  have th a t  done be
cause he w ished to  spare th e  engineers the  
la b o u r o f pu m p ing . The vessel sailed a t 5 p .m . 
on th e  28 th  J u ly , and a ll w en t w e ll t i l l  the  30th 
J u ly . On th a t  day, the  pu m p ing  o u t o f N o . 1 
ba llas t ta n k  was begun a t 8 a .m . b y  the  m aster's  
orders. A t  noon, N o . 1 ta n k  was e m p ty  and th e  
p u m p in g  o u t o f N o . 2 ta n k  commenced. A t  
4 p .m ., N o . 2 ta n k  con ta ined  o n ly  s ix  inches o f  
w a te r on the  p o r t side. B y  th a t  t im e , the  vessel 
had  take n  a s lig h t l is t  to  p o r t and the  q u a n tity  
o f  w a te r in  N o . 2 ta n k , represented b y  s ix  inches 
o f w a te r in  the  lis te d  co n d itio n  o f th e  sh ip , was 
e igh t tons. A t  4.30 p .m ., th e  m aster ordered 
the  he lm  to  be p u t  over f irs t s lo w ly  and then 
h a rd -a -p o rt. W hen th e  h a rd -a -p o rt o rd e r was 
executed, the  vessel lis te d  f irs t  ab ou t fou rteen 
degrees to  p o r t  and the n , in  sp ite  o f  the 
m aste r’s endeavour to  r ig h t  he r b y  o rdering  
th e  he lm  ha rd -a -s ta rboa rd , she fe ll over to  
60 o r 70 degrees and soon a fte rw a rds  
sank. The vessel and her whole cargo were 
thus  los t.

I t  was n o t d ispu ted  th a t  the  em p ty in g  o f the  
ba llas t tan ks  deprived the  vessel o f a ll s ta b ility  
so th a t  the  p u tt in g  h a rd  over o f th e  he lm  was 
su ffic ien t to  upset her. The m aster exp la ined 
the  ob jects w h ich  he wished to  a tta in  b y  e m p ty 
in g  the  ba llas t tan ks . These were, to  increase 
the  speed o f the  vessel b y  r id d in g  her o f a 
w e igh t w h ich  he th o u g h t was useless ; and to  
increase her freeboard, because i t  was the 
hu rricane season on the  coast o f M exico and he 
w anted  a ll the  freeboard he cou ld  get, in  case 
he encountered a hurricane. The m aster was 
a sk illed  seaman, w ith  experience o f  a ll classes 
o f vessels. H e he ld  an e x tra  m aste r’s certifica te- 
H e has been in  the  respondents’ service fo r 
tw e n ty  years. H is  records were good and he 
had com m anded the  Clan Gordon fo r  fourteen 
m onths before her loss. The voyage in  ques
t io n  was the  f irs t  one on w h ich  he had carried  a 
fu l l  cargo o f o il and w ax, and he had considered 
the  question o f the  vessel’s s ta b il ity  fo r  the
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voyage before load ing , ha v in g  in  v ie w  th a t  she 
"was to  c a rry  a f u l l  homogeneous cargo.

The Clan Gordon was one o f seven sister ships 
constructed in  1900 b y  Messrs. W ill ia m  D o x- 
fo rd  and Sons L im ite d , Sunderland, fo r  th e  
respondents. The vessels were “  tu r re t  ”  ships. 
T hey  were the n  a com p ara tive ly  new typ e . 
They d iffe r fro m  the  o rd in a ry , o r  “  w a ll-s ided,”  
ship m a in ly  in  th is  respect, th a t  whereas the  
o rd in a ry  sh ip  has sides w h ich  are nea rly  
Perpendicu lar fro m  th e  b o tto m  upw ards, the  
sides o f the  tu r re t  ship are c u t aw ay a t w h a t is 
know n as the  “  ha rbo u r deck,”  upon  w h ich  
there is erected a s truc tu re  n o t ex tend ing  to  the  
■whole w id th  o f the  ha rbo u r deck and covered 
l>y the  tu r re t  deck. In  o r -about 1910 Messrs. 
L o x fo rd  were asked b y  the  respondents to  
give ce rta in  in fo rm a tio n  ab ou t the  s ta b il ity  
o f ships o f th e  Clan Gordon ty p e . T hey  
accord ing ly  made experim ents and ca lcu la tions 
W ith resu lts  w h ich  im p e lled  th e m  to  prepare 
general in s tru c tio n s  fo r  load ing  n o t o n ly  fo r 
each o f the  rem a in ing  sis ter ships o f th e  Clan  
Gordon b u t  fo r  a ll tu r re t  ships b u i l t  b y  the m . 
These in s tru c tio n s  were fille d  up fo r  each o f 
such vessels and sent to  her owners. T hey  con
ta ined  a de fin ite  w a rn in g  against load ing  these 
vessels w ith  a fu l l  homogeneous cargo, such as 
th a t ca rried  b y  the  Clan Gordon, w ith o u t 
re ta in ing  w a te r ba llas t. The appe llants sub
m itte d  th a t  the  loss resu lted  fro m  the  respon
dents’ fa ilu re  to  m ake th e  in s tru c tio n s  ava ilab le  
to  the  m aste r o f th e  Clan Gordon, because no 
com petent seaman, and in  p a rtic u la r th e  m aster 
° f  the Clan Gordon, w o u ld  have pum ped o u t the  
tanks o f th e  Clan Gordon on  the  occasion in  
question had  he had  th e  in s tru c tio n s  before h im , 
and th e y  contended th a t  the  respondents were 
liab le  because (1) on  a sound con s tru c tion  o f the  
con tra c t, th e y  had fa iled  to  prove th a t  th e  loss 
was occasioned b y  an excepted cause ; and 
f2) the  vessel was unseaw orthy a t the  t im e  o f 
sailing fro m  N ew  Y o rk  as her m aster was n o t 
in s tru c te d  com p e ten tly  to  com m and her.

The b ills  o f la d in g  issued under th e  charte r- 
P a rty  p ro v id ed  th a t  “  the  ca rrie r sha ll n o t be 
liab le  fo r  loss o r damage occasioned b y  causes 
beyond h is c o n tro l, b y  th e  pe rils  o f the  sea 
• ■ • co llis ions, s trand in g  o r o th e r accidents
° f  n a v ig a tio n  o f w hatsoever k in d  (even when 
Occasioned b y  the  negligence, de fau lt, o r e rro r 
in  ju d g m e n t o f the  p ilo t ,  m aster, m ariners, or 
o ther servants o f the  sh ipow ner, n o t resu ltin g  
however, in  an y  case fro m  w a n t o f due diligence 
hy the  owners, o r the  ship, o r any o f them , o n ly  
the sh ip ’ s husband o r m anager).”

The H a rte r  A c t o f the  U n ite d  States Congress 
Provides : “  T h a t i f  the  ow ner o f an y  vessel 
tra n sp o rtin g  m erchandise o r p ro p e rty  to  o r 
Rom  any p o r t in  the  U n ite d  States o f A m erica  
shall exercise due diligence to  m ake th e  said 
vessel in  a ll respects seaw orthy and p ro pe rly  
m anned, equipped, and supplied , ne ithe r the  
vessel, her ow ner o r owners, agent, o r charte rers, 
sha ll become or be he ld  responsible fo r  damage 
or loss resu ltin g  fro m  fa u lts  o r errors in  
nav iga tion , o r in  the  m anagem ent o f the  said 
vessel .

[H .  of L .

The L o rd  O rd in a ry  (L o rd  H u n te r)  decerned 
against the  respondents fo r  pa ym en t to  the  
appe llan ts o f 97,892/., b u t  the  F irs t  D iv is io n  
reca lled the  in te r lo c u to r. The pursuers ap
pealed.

Condie Sandeman, D .F ., and N orm and  (o f 
the  S co ttish  B a r) fo r  the  appe llants.

M a cm illa n , K .C . (o f th e  S co ttish  B a r), 
M ack innon , K .C . (o f the  E ng lish  B a r) (w ith  
th e m  Douglas Jam ieson  (o f the  S co ttish  B a r) 
fo r  the  respondents.

The fo llo w in g  cases were re ferred to  :
A ng lo  - A fr ic a n  O il Com pany L im ite d  v . 

Lamzed, 2 M ar. L a w  Cas. (O.S.) 309 ; 
1866, 13 L . T . R ep. 796 ; L .  Rep. 1 C. P . 
226 ;

The C arib  P rince, 1897, 170 U . S. 655 ;
The Glendarroch, 7 Asp. M a r. L a w  Cas. 

4 2 0 ; 70 L .  T . R ep. 3 4 4 ; (1894) P . 
226 ;

G unford S h ip  Com pany  v . Thames and  
M ersey M a r in e  Insurance Company, 
(1910) S. C. 1072 ; 47 Sc. L .  R ep. 860 ; 

H a y n  v . C u llifo rd , 4 Asp. M ar. L a w  Cas. 
123 ; 1878, 39 L .  T . R ep. 288 ; 40 L .  T . 
R ep. 536 ; 3 C. P . D iv .  410 ; 4 C. P. 
D iv . 182 ;

In te rn a tio n a l N av iga tion  Company v . F a rr  
M a n u fa c tu rin g  Company (1900) 181 U.S. 
218 ; . . 

Lennard 's  C a rry ing  Company v . A sta tic  
Petroleum  Company, 13 Asp. M ar. L a w  
Cas. 81 ; 113 L .  T . R ep. 195 ; (1915) 
A . C. 705 ;

Lyon  v . M ills ,  1804, 5 E as t 428 ;
M acfadden  v . Blue S tar L ine , 10 Asp. M ar. 

L a w  Cas. 55 ; 93 L .  T . R ep. 52 ; (1905) 
I K .  B . 6 9 7 ;

Moes, Mohere, and T rom p  v . Le ith  S h ip 
p in g  Company, 1867, 5 M . 988 ;

Moore  v . L u n n , 1922, 38 T im es L .  Rep. 
649 ;

N itra te  Producers Steamship Company v . 
Short Brothers, 1922, 127 L . T . Rep. 
726 ; 91 L .  J . K .  B . 871 ;

Royal Exchange Assurance v . K ingsley  
N aviga tion  Company, 16 Asp. M ar. L a w  
Cas. 44 ; 123 L . T . Rep. 6 7 3 ; (1923) 
A . C. 235 ;

The Schwan, 11 A sp. M a r. L a w  Cas. 286 ;
101 L .  T . R ep. 289 ; (1909) A . C. 450 ; 

Sm itton  v . O rient Steamship Company, 
10 Asp. M ar. L a w . Cas. 459 ; 1907, 96
L .  T . Rep. 848 ;

T a il  v . Le rr, 1811, 14 E as t 481 ;
The W ildcro ft, (1905) 201 U . S. 235.

T h e ir Lo rdsh ips to o k  tim e  to  consider th e ir  
ju d g m e n t.

Nov. 23, 1923.— L o rd  Haldane.— The m ixe d  
question  o f  fa c t and la w  w h ich  is ra ised in  th is  
appeal is one w h ich  necessitates close exam ina 
t io n . O n ly  a fte r  m o d ify in g  m y  ow n views fro m  
tim e  to  t im e  as the  argum ents a t th e  B a r p ro 
ceeded, and a fte r  subsequently re -s tudym g the  
whole o f the  evidence and the  judgm en ts  in  the  
courts  below , have I  a rr iv e d  a t th e  conclusion

Standard Oil Company of New York v . Clan Line Steamers.
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th a t  the  L o rd  O rd in a ry  and L o rd  Sands were 
r ig h t,  and th a t  th e  ju d g m e n t o f the  m a jo r ity  in  
the  F irs t  D iv is io n  canno t s tand.

H a v in g  regard to  the  concurrence o f find ings 
in  w h a t is an issue o f  fa c t, I  th in k  th a t  we are 
bound to  h o ld  th a t  i t  was established b y  the  
respondents th a t  when th e  Clan Gordon le f t  
N ew  Y o rk  she was p h ys ica lly  seaw orthy. B u t 
i t  appears to  me to  be n o t less c le a rly  shown 
th a t  she was thu s  seaw orthy o n ly  to  the  fo o tin g  
o f ha v in g  tw o  o u t o f s ix  o f her ba llas t tanks  
fille d , to  the  e x te n t o f con ta in ing  290 tons o f 
w a te r. W ith o u t th is  am o un t o f w a te r in  the  
tanks , she was n o t, ha v in g  regard to  her load ing , 
seaw orthy and the  m aster in  charge o f her had 
to  kno w  th is  and observe the  requ irem en t 
th rou gh  his voyage. H e  d id  n o t know  i t  ; he 
ppm ped o u t the  w a te r, and the  sh ip  heeled over 
and was lo s t tw o  days a fte r  th e  com m encem ent 
o f her voyage. I  th in k  th a t  the  requ irem en t 
as to  th is  ba lla s ting  was due to  the  cons truc tion  
o f th is  steamer as a tu r re t  vessel. O n ly  
sc ientific  ca lcu la tion  cou ld show the  absolute 
character o f a requ irem en t w h ich , i f  n o t 
observed, w o u ld  render the  sh ip  unseaw orthy. 
The m aster had n o t been in s tru c te d  as to  its  
special significance in  the  case o f a tu r re t  ship 
lik e  the  Clan Gordon. H e cou ld  n o t d iv in e  i t ,  
no r cou ld the  o rd in a ry  experience o f a m aster 
n o t in fo rm ed  o f the  special p e ril due to  abnorm al 
cons truc tion  be re lied  on to  disclose i t .  The 
m aster d id  n o t kno w  the  unusual r is k  w h ich  he 
was called on to  unde rtake . The fa u lt  o f  th is  
absence o f know ledge la y  n o t w ith  h im  b u t 
w ith  the  owners, whose d u ty  i t  was to  have 
in s tru c te d  h im  th a t  w h ile  the  vessel was sea
w o rth y , i t  was o n ly  co n d itio n a lly  seaw orthy. 
The breach o f the  c on d ition  was there fore an oc
currence fo r  w h ich  th e y  were persona lly  in  fa u lt.

In  the  lig h t  o f w h a t has been p roved , th e  tw o  
tanks he ld ju s t  enough w a te r to  g ive the  vessel 
the  s ta b ility  ind ica ted  in  the  bu ilde rs ’ in s tru c 
tion s . B u t i t  is s ig n ifica n t th a t  the  m aster was 
n o t shown to  have been specia lly  warned th a t 
the  presence o f the  w a te r ba llas t was essential 
to  the  sh ip  as loaded, i f  its  s ta b il ity  was to  be 
preserved. The in s tru c tio n s  o f the  bu ilders 
rendered such ba lla s ting  essential, and the  
m aster was n o t to ld  o f i t .  In  h is evidence 
C apta in  M cLean says th a t  i t  was the  f irs t cargo 
o f the  k in d  w h ich  he had a c tu a lly  loaded h im 
self, and th a t  before he sailed he had in tended to  
sail w ith  his ba llas t tan ks  em p ty . T h is  makes 
i t  n o t su rp ris ing  th a t  tw o  days la te r he d irected 
th a t  the  tanks should be pum ped em p ty . H e 
hoped to  o b ta in  thus  m ore freeboard fo r  his 
vessel. H e  says th a t  he had go t no in s tru c tio n s  
from  his owners th a t,  w ith  a homogeneous 
cargo, he was on no account to  pum p o u t the  
ba llas t tanks . A l l  th a t  he knew  was th a t  those 
in  charge o f tu r re t  ships were to  be care fu l o f 
them . B u t he knew  n o th in g  o f th e  bu ilde rs ’ 
in s tru c tion s . H a d  he been in fo rm ed  o f them , 
he says th a t  he w o u ld  have obeyed them . B ut 
the  reason o f the  necessity fo r  w h a t th e y  
prescribed was n o t know n  to  h im . H e  had 
been in  com m and o f the  Clan Gordon fo r  some 
tim e  p rev ious ly , and had been em ployed on

[H. o f  L.

o th e r tu r r e t  ships, and had found  no d if f ic u lty -  
The case w ith  w h ich  he had to  deal o f a ship 
loaded ju s t  as th is  one was, however, was new 
to  h im , and he appears to  have som ewhat ove r
es tim a ted  th e  p ro p o rtio n  between the  cargo 
in  the  low er ho lds and th a t  between the  decks. 
I f  he had kno w n  th a t  the re  was n o t so m uch 
w e ig h t in  the  low er holds, i t  m ay  be th a t 
he w o u ld  n o t have em ptied  the  tan ks . C apta in  
M cLean was a d m itte d ly  a com peten t and 
experienced officer, and the re  had been nO' 
d if f ic u lty  w ith  tu r re t  ships excepting  in  the  case 
o f the  Clan Ranald, when the  d isaster was due 
to  the  carelessness o f ano the r m aster. C aptain 
M cLean s im p ly  d id  n o t im ag ine th a t  he cou ld 
be ru n n in g  a serious r is k  when he began to  
pu m p  o u t the  tan ks  a t sea, and n o th in g  
in  his experience o f tu r re t  ships had po in ted  
to  the re  being such a r is k  as there  a c tu a lly  
was.

N o d o u b t th e  p r im a ry  and im m ed ia te  cause 
o f the  d isaster w h ich  occurred to  the  Clan  
Gordon m us t be take n  to  be, n o t de fect in  the  
in it ia l load ing , b u t the  pu m p in g  o u t o f the  tanks 
a t sea ju s t  before the  disaster happened. B u t 
then , i f  the  bu ilde rs ’ in s tru c tio n s  m eant a n y 
th in g , th e y  m eant th a t  such pu m p in g  m ust n o t 
take  place. W he th e r its  effect w o u ld  be to- 
destroy general s ta b ility ,  o r to  enable the  free 
w a te r to  cause a dangerous d is tu rbance o f 
s ta b li ity  b y  the  rush to  the  sides o f  the  h a lf  
e m p ty  tanks, does n o t m a tte r. The in s tru c 
tions  ob v io us ly  im p lie d  n o t o n ly  th a t  w a te r 
m ust be k e p t in  tanks  w h ich  were fille d , b u t 
th a t  i t  m ust n o t be w ith d ra w n . On th is  p o in t 
a t least the  in s tru c tion s  do n o t seem to  me to  be 
am biguous, and i f  th e y  had been g iven to  
C apta in  M cLean, we m ust take  i t  th a t  he w o u ld  
have in te rp re te d  them  p ro p e rly  and ca rried  
them  ou t. There is no d o u b t th a t  the  bu ilders 
sent the m  round  as be ing suggested b y  th e ir  
in ve s tig a tio n  o f the  circum stances w h ich  led to  
the  o v e rtu rn in g  o f the  Clan Rana ld. I t  m ay be 
th a t  o rd in a ry  ships m ig h t have proved to  be 
sub ject to  some analogous p e ril, b u t n o t, so fa r 
as we can ga the r the  views o f the  bu ilders, to  
the  same ex te n t. T h e ir assistant ch ie f d raugh ts
m an says in  his evidence th a t  the  docum ent, a 
copy o f w h ich  was sent o u t fo r  each tu r re t  sh ip r 
was m eant to  prescribe w h a t was to  be p rov ided  
when load ing . I t  is d iff ic u lt  to  d raw  an y  o th e r 
conclusion th a n  th a t  the  bu ilders th o u g h t there 
were risks in  the  case o f tu r re t  ships, as to  w h ich  
special guidance fo r  masters was requ ired . I t  
is tru e  th a t  the  in s tru c tio n s  were prepared and 
sent o u t b y  the  bu ilders, n o t o n ly  long a fte r the 
sh ip  was b u ilt ,  b u t m any years before the 
accident, and th a t  th e y  are open to  some 
c r it ic is m  o f the  ca lcu la tions on w h ich  th e y  are 
founded, b u t th e  substance w h ich  underlies 
w h a t th e y  prescribe rem ains. T hey  suggest to  
in s tru c te d  persons th a t,  as in  the  case o f a tu r re t 
sh ip  there is danger o f r ig h tin g  force d im in ish 
in g  m ore ra p id ly  th a n  in  the  case o f a w a ll
sided ship, i t  is necessary to  p ro v id e  an appro
p ria te  am oun t o f special ba llast. T h is  seems to- 
fo llo w  fro m  the  p ro po s ition  th a t  the  sh ip  is n o t 
to  be loaded down to  her m arks w ith  *
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homogeneous cargo w ith o u t w a te r o r o th e r ade
quate ba lla s t. I n  so fa r  as th is  is sc ie n tifica lly  
true , no am o un t o f fo rtu n a te  experience in  the  
course o f  w h ich  the  p e ril happens n o t to  have 
m atured  can p ro p e rly  be set against i t .

U nde r these circum stances, and  w ith  the  
bu ilders ’ w a rn in g  in  th e ir  hands, was i t  th e  d u ty  
o f the  owners to  in fo rm  th e  m asters o f th e ir  
tu r re t ships o f the  special r is k  to  w h ich  the  
tu r re t fo rm  gave rise ? I  th in k  th a t  i t  was. 
t in  the  mere experience and s k ill o f the  in 
d iv id u a l m aster, th e y  cou ld  n o t safe ly re ly . 
He m ig h t never have g iven th o u g h t to  an y  
unusual c r it ic a l p o in t as possible in  th e  s ta b ility  
° f  his sh ip , o r have been in  circum stances fro m  
w h ich he cou ld  de rive  the  necessary experience. 
The deduction  o f the  c r it ic a l p o in t was, as I  
have said, the  outcom e o f sc ien tific  ca lcu la tion , 
ra the r th a n  o f p ractice . B u t  th a t  circum stance 
d id  n o t render i t  the  less im p o rta n t, o r ju s t i fy  
People in  th in k in g  th a t  i t  was o f such a na tu re  
th a t i t  cou ld  be le f t  to  be d iv in e d  b y  those w ho 
had n o t been specia lly  in s tru c te d .

I  th in k  th a t  the  tru e  conclusion as to  th is  
ease is th a t  expressed in  a passage near the  
end o f L o rd  Sands’ d issenting ju d g m e n t in  the  
F irs t D iv is io n . “  The broad v iew  o f the  m a tte r 
appears to  me to  be th is  : A  vessel o f a pecu lia r 
W pe was lo s t under circum stances n o t satis
fa c to r ily  exp la ined. T h is  le d  th e  bu ilders to  
issue ce rta in  in s tru c tion s  in  regard to  the  
ioad ing o f such vessels. I f  these in s tru c tion s  
had been observed the  Clan Gordon w o u ld  n o t 
have been los t. The defenders to o k  no steps to  
bring  these in s tru c tion s  to  the  knowledge o f the  
m aster o f the  Clan G ordon:' I  see no suffic ient 
answer to  the  reasoning e ith e r o f L o rd  H u n te r, 
the L o rd  O rd in a ry , o r o f L o rd  Sands. N o t the  
Jess i t  is  h a rd ly  adm issib le to  come to  th is  
resu lt easily w ith o u t ca re fu l consideration o f the  
judgm ents o f the  m a jo r ity  in  the  F irs t  D iv is io n , 
f ° r  I  have ra re ly  read ju d ic ia l op in ions on a 
technica l question w h ich  im pressed me m ore b y  
th e ir  care in  expression th a n  those o f the  
m a jo r ity  as w e ll as o f the  m in o r ity  in  the  
courts be low . The L o rd  P resident ho lds th a t  
the bu ilde rs ’ in s tru c tion s  were fa llac ious in  th a t,  
even i f  the  cargo was so fa r  fro m  being hom o
geneous th a t  the  ra t io  o f the  dens ity  o f w h a t 
Was between decks to  w h a t was in  the  low er 
holds was o n ly  83 per cent., somewhere near 

tons o f w a te r was requ ired  in  the  ba llas t 
tanks to  g ive s ta b ility .  T h is  he th in k s  to  be 
° u t  o f the  question, inasm uch as the  ship was 
shown to  be a c tu a lly  stab le w ith  o n ly  290 tons 
o f w a te r in  the  tan ks . H e  a ttr ib u te s  th is  e rro r 
t °  de fective ca lcu la tion  b y  the  bu ilders abou t 
the cargo. B u t  he goes on to  say th a t  even i f  
th is  be so, i t  is n o t w h o lly  fa ta l to  the  pursuers’ 
case, inasm uch as the  m aster a d m itte d  th a t  i f  
the owners Ijad  com m unica ted to  h im  the 
bu ilders’ in s tru c tio n s  he w o u ld  n o t have 
Pumped o u t the  290 tons a fte r  leav ing  p o rt, 
w hatever he m ig h t have th o u g h t abou t the 
uecessity o f these ins truc tions .

I  am n o t satisfied th a t  a ll the  c ritic ism s on 
ca lcu la tion  o f the  cargo made b y  the  L o rd  
^res iden t were w h o lly  w e ll founded. B u t even
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i f  th e y  were, I  th in k  th a t  he has h im se lf g iv e n  
th e  answer to  them , fo r  i t  is n o t in  serious 
d ispu te  th a t  the  vessel was defective in  r ig h tin g  
power and, there fore , unseaw orthy w hen loaded 
unba llas ted dow n to  her m arks w ith  a hom o
geneous cargo. The c r it ic is m  o f the  L o rd  
P resident does n o t a ffect th is  p ropos ition . I t  
m ay  be th a t  the  wash ove r o f the  w a te r in  the  
ha lf-em p tied  tan ks  c o n trib u te d  to  and accel
era ted the  tu rn in g  over o f the  vessel. B u t  i f  the 
m aster had been to ld  th a t  she was unstable 
w ith o u t 290 tons o f w a te r ba llas t, he w o u ld  n o t 
have begun to  pu m p  o u t the  tan ks . I t  is no 
answer to  say th a t  the  Clan Gordon and o th e r 
steamers o f th e  same tu r re t  con s tru c tion  had 
p re v io us ly  made successful voyages w ith o u t any 
w a te r ba llas t. T h a t m ay have been th e ir  good 
fo rtun e . B u t  i t  does n o t p rove th a t  to  m ake 
such voyages w ith o u t special ba lla s t was safe. 
Carefu l sc ien tific  ca lcu la tion  has, in  m y  op in ion , 
dem onstra ted conc lus ive ly  th a t  i t  was n o t, 
ha v in g  regard to  th e  re s tr ic tio n  on r ig h tin g  
force in  the  case o f a tu r re t  ship, and the  
tendency o f the  t ig h t in g  force to  d im in ish  
ra p id ly  a fte r  a p o in t has been reached w h ich  
is o n ly  reached s u b s ta n tia lly  la te r in  the  case 
o f a w a ll-s ided  vessel. The L o rd  P resident 
th in k s  th a t  the  danger to  the  ship was one 
w h ich  n e ithe r arose fro m  a la te n t p e ril in  her 
con s tru c tion , as in  the  case o f The Schwan (11 
A sp. M a r. L a w  Cas. 286 ; 101 L .  T . R ep. 289 ; 
(1909) A . C. 450), n o r fro m  a n y th in g  ly in g  
beyond the  scope o f com peten t seam anlike 
s k il l.  H e is, the re fore, o f op in ion  th a t  i f  
the re  was blam e fo r the  accident, i t  is the  
m aste r and n o t the  owners w ho are made 
responsible fo r  i t  under the  ch a rte r-p a rty  
and the  b ills  o f la d in g  and the H a rte r  A c t. 
B u t  sure ly , in  th is  case, specific danger had 
been established as be ing a special and excep
tio n a l one b y  the  ca lcu la tion  b y  the  bu ilders. 
The owners ough t to  have kno w n  o f th is , and 
i t  is obvious th a t  the  m aster m ig h t w e ll n o t 
have know n . E ven  experienced nav iga to rs  
seem n o t to  have come to  suspect i t  in  the 
course o f th e ir  voyages in  these tu r re t  ships. 
C ap ta in  M cLean suspected danger so l i t t le  th a t,  
i f  le f t  to  h im se lf, he te lls  us th a t  he w o u ld  have 
pum ped o u t his tan ks  before leav ing  N ew  Y o rk . 
The in s tru c tion s  fro m  the  bu ilde rs ’ office, o f 
w h ich  he knew  no th in g , were, as the  m anaging 
d ire c to r o f the  respondents says, a surprise to  
the  respondents themselves, w ho appear n o t to  
have ta ke n  the m  seriously, no r to  have made 
any independent a tte m p t a t th e  tim e  to  see 
w he the r th e y  were o r were n o t w e ll founded. 
Y e t her r ig h tin g  pow er depends la rge ly  on th e  
shape o f a vessel, and is a m a tte r w h ich  can 
o n ly  be accu ra te ly  ascertained b y  h ig h ly  
techn ica l and h ig h ly  sc ien tific  s tud y . I  am, 
there fore , unable to  agree w ith  the  L o rd  
P resident w hen he says th a t  i t  w o u ld  be d e tr i
m en ta l to  secu rity  a t sea to  p u t on owners who 
have appo in ted  a com peten t m aster the  d u ty  
o f g iv in g  h im  in s tru c tion s  even in  such special 
circum stances. Unless th is  is done, the  m ost 
com peten t m aster m ay n o t be aware o f risks 
o f w h ich  o n ly  exact know ledge, e x te nd ing
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beyond any w h ich  he can be assumed to  possess, 
can in fo rm  h im .

The reasons ju s t  g iven leave open, even 
assum ing the  v ie w  w h ich  I  have expressed to  
be tru e , y e t ano the r p o in t urged on th e ir  be ha lf 
b y  th e  defenders. T hey  argue th a t,  as the  
in s tru c tio n s  fro m  the  bu ilde rs  were, w hen 
received, passed on to  the  defenders’ engineer, 
now  dead, th is  relieves th e m  fro m  responsi
b i l i t y ,  fo r  he was th e ir  se rvant and  as such 
responsible to  th e m  fo r  a ll s tru c tu ra l m a tte rs , 
and fo r g iv in g  in s tru c tio n s  to  the  m asters o f 
th e ir  ships. I f  th is  be so, th e y  contend th a t  
th e ir  l ia b i l i t y  canno t ex te nd  to  the  fu l l  sum 
o f  97,8921. 17s. Id .  aw arded to  the  pursuers 
b y  the  L o rd  O rd in a ry , b u t is l im ite d  to  
27,5811. Os. 9d., be ing th e  am o un t ca lcu la ted  on 
the  fo o tin g  o f a l ia b i l i t y  o f 81. fo r  each to n  o f 
the  sh ip ’s tonnage. T h is  co n ten tio n  th e y  base 
on  sect. 503 o f the  M erchan t S h ipp ing  A c t  
1894 (57 &  58 V ie t. c. 60) (as am ended b y  
sect. 69 o f the  M erchan t S h ipp ing  A c t 1906 
(6 E dw . 7, c. 48) ), w h ich  l im its  the  lia b i l i ty ,  
where th e  damage has been occasioned w ith o u t 
the  ac tua l fa u lt  o r p r iv i t y  o f tire  owner. I t  is 
now  w e ll se ttled  th a t  those w ho p lead the  
section as a defence m us t discharge th e  bu rden 
o f p ro v in g  th a t  th e y  come w ith in  its  term s. 
T h a t is to  say, th e y  m us t show th a t  th e y  were 
themselves in  no w a y  in  fa u lt  o r p r iv y  to  w h a t 
occurred in  th is  case, to  the  fa ilu re  to  render 
the  sh ip  p ro p e rly  seaw orthy, b y  ta k in g  care 
th a t  the  m aster was in s tru c te d  ab ou t the  
special r is k  a ris ing  fro m  its  shape. N ow , even 
on th e  assum ption th a t  the  engineer was fu l ly  
d irec ted  to  in s tru c t the  m aster on th is  p o in t, 
and th a t  the  fa ilu re  to  do so was his fa u lt ,  
the  owners are sure ly  n o t discharged fro m  
re sp o n s ib ility , fo r  th e ir  personal d u ty  was to  
p rov ide  a seaw orthy ship, and the  ship was n o t 
seaw orthy  i f  the  m aster was n o t in s tru c te d  on 
th e  special m a tte r  in  question. T h a t th e y  le f t  
th e ir  d u ty  to  be discharged b y  th e ir  se rvant 
o r  agent, the re fo re , does n o t re lieve th e  owners 
o f  b lam e. T h e ir resp o n s ib ility  as regards sea
w orth iness was an in d iv id u a l one o f w h ich  the y  
cou ld  n o t d ives t themselves, and when th e y  
le f t  its  discharge to  th e ir  engineer th e y  d id  so 
a t  th e ir  ow n ris k . I  am  w e ll aware o f the  
m agn itude  and seriousness o f the  consequences 
o f  th is  conclusion to  the  respondents, b u t  I  am 
unable to  see how  w h a t th e y  d id  d ivested th e ir  
breach o f d u ty  o f these consequences. I  th e re 
fore th in k  th a t  the  in te r lo c u to r o f the  L o rd  
O rd in a ry  should be restored, and th a t  the  
respondents m ust pa y  the  costs here and in  
the  In n e r House. As to  the  p o in t made by  
counsel fo r  the  respondents ab ou t expenses, i t  
is tru e  th a t  the  pursuers fa iled  te c h n ic a lly  in  
the  p a r t  o f th e ir  case w h ich  re la ted  to  physica l 
seaworthiness in  N ew  Y o rk  H a rb o u r. B u t  the  
evidence w h ich  th e y  led on th is  p o in t was n o t 
easily severable f io m  the  evidence requ ired  on 
the  broader issue on w h ich  th e y  succeeded. 
A cco rd in g ly  I  do n o t th in k  th a t  we ou gh t to  
in te rfe re  w ith  the  exercise made o f his d iscre tion  
b y  the  L o rd  O rd in a ry  in  g iv in g  the  pursuers the  
w hole o f  th e ir  expenses.

T he  appeal was a d m ira b ly  argued on bo th  
sides, and I  w ish  before s it t in g  down, to  state 
again the  broad reasons w h ich  have made me 
f in a lly  fee l m yse lf com pelled to  pre fe r the  
a rgum en t o f th e  appe llan ts. These reasons 
are as fo llow s : the  vessel was unseaw orthy 
in  th a t  she cou ld  n o t safe ly undertake  a voyage 
w ith  a cargo o f an a p p ro x im a te ly  homogeneous 
character, unless she had, and re ta ined , a t least 
290 tons o f  w a te r in  her low er tanks. T h a t th is  
was her ind isp u tab le  co n d itio n  fo r  sa fe ty  is n o t 
the  less tru e  because she, and vessels resem bling 
her in  shape and cons truc tion , had successfully 
made a ce rta in  num ber o f voyages w ith  a fu l l  
cargo, and w ith o u t th is  m in im u m  ba llas t re 
qu ired. To be p u t  ab ou t under a ra p id  action  
o f th e  he lm  is w h a t in  the  case o f eve ry  vessel 
w h ich  undertakes a long  voyage m ay  be neces
sary, and in  the  case before us, the  ope ra tion  is 
p roved  to  have been a dangerous one fo r  a 
tu r re t  ship w ith o u t su ffic ien t ba llas t. The 
in he ren t danger was one w h ich  a m aster n o t 
specia lly  in s tru c te d  m ig h t w e ll ove rlook. Even 
a long  experience m ig h t chance n o t to  reveal 
i t .  I t  was a danger, however, w h ich  sc ien tific  
ca lcu la tion  cou ld reveal, ca lcu la tion  o f a k in d  
w h ich  no o rd in a ry  m aster, how ever long his 
experience a t sea, cou ld  be reckoned on as 
ha v in g  e ith e r made o r as ha v in g  been able to  
m ake. Thus i t  was the  d u ty  o f  the  owners, 
whose business, in  m ak ing  th e ir  sh ip  seaw orthy, 
was to  have the  m aster in s tru c te d  as to  a ll 
defects in  seaworthiness d u rin g  the  voyage 
a ris ing  fro m  in he ren t causes w h ich  were n o t 
obvious, and o f w h ich  his m ere ly  p ra c tica l 
know ledge cou ld  n o t be re lied  on to  in fo rm  
h im . T h is  the  owners in  the  case before us 
fa iled  to  do, when th e y  d id  n o t b r in g  to  the  
m in d  o f the  m aster o f a tu r re t  sh ip  the  bu ilde rs ’ 
special in s tru c tion s . These in s tru c tion s  m ay 
be open to  c r it ic is m  in  de ta il, a lth ou gh  I  th in k  
th a t  the  L o rd  P resident attaches m ore im p o r t
ance th a n  is due to  the  effect on th e ir  sub
s ta n tia l v a l id i ty  o f the  po in ts  w h ich  he made. 
B u t,  as th e  L o rd  P resident h im s e lf concedes, 
th e y  show th a t  i t  was unsafe to  get r id  o f the  
w a te r ba llas t a fte r  the  ship had started . 
Speaking b ro ad ly , the  bu ild e rs ’ in ves tig a tion  
had show n the  reason fo r  such unsafeness, and 
its  d ire c t re la tio n  to  the  shape o f the  ship. 
The in ve s tig a tio n  was o f a techn ica l character. 
The m aster cou ld n o t h im se lf be expected to  
m ake an in ve s tig a tio n  lead ing to  a ca lcu la ted 
resu lt lik e  th is , o r to  lea rn  fo r  h im se lf w h a t was 
im p lie d  m ere ly  in  the  course o f o rd in a ry  
experience. I  d iffe r a t th is  p o in t fro m  w h a t 
I  unde rs tand the  L o rd  P resident to  suggest, 
and I  d raw  the  inference th a t  the  sh ip  was 
in h e re n tly  unseaw orthy in  ce rta in  n o t im 
probab le  cond itions, unless special precautions 
were ta ke n  w h ich  i t  was the  d u ty  o f the  owners 
to  en jo in , as be ing requ ired b y  the  s truc tu re  o f 
th e ir  ship.

I  am  there fore  o f op in ion  th a t  the  appeal 
m ust be a llow ed.

L o rd  Birkenhead concurred w ith  the  ju d g 
m en t o f  L o rd  H a ldane .
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L o rd  Atkinson.— I t  ha v in g  been a d m itte d  
th a t the  Clan Gordon was no t, b y  reason o f 
w a n t o f s ta b ility ,  unseaw orthy w hen she le f t  
New Y o rk  H a rb o u r, the  m a in  questions fo r  
decision in  th is  appeal are w he the r th e  neglect 
o f her owners to  com m unica te to  th e  m aste r 
the con tents o f a ce rta in  docum ent rendered 
h im  in com p e ten t to  nav iga te  h is ship laden as 
she was, and there fore  rendered th a t  ship 
unseaw orthy, and w hethe r the  owners had  
exercised due d iligence to  m ake th e  sh ip  sea
w o rth y . The appe llan ts  file d  the  fo llo w in g  
Pleas in  la w  : (1) The defenders, h a v in g  fa iled  
to  c a rry  and de live r the  pursuers’ said cargo 
in  te rm s o f th e ir  con tra c t, are liab le  in  damages. 
(2) The sum  sued fo r  be ing the  loss to  the  
Pursuers caused b y  the  said breach o f con tra c t, 
decree shou ld  be pronounced in  te rm s o f the  
conclusion o f the  sum m ons. (3) The Clan  
Gordon ha v in g  been sent to  sea in  an unsea
w o rth y  con d ition , and the  pursuers hav ing  
the reby suffered loss and damage as con
descended on, the  pursuers are e n tit le d  to  
decree on the  te rm s o f the  conclusion o f the  
summons. (4) The Clan Gordon ha v in g  been 
lost fo r  a cause fo r w h ich  the  defendants are 
liab le  unde r th e  c o n tra c t condescended on, the  
Pursuers are e n tit le d  to  a decree in  te rm s o f the  
oonclusion o f th e  sum m ons. (5) The defenders 
hav ing  fa ile d  to  exercise due diligence to  m ake 
the Clan Gordon seaw orthy, and th e  pursuers 
hav ing  suffered loss and damage th ro u g h  th is  
Unseaworthiness as condescended on, th e  p u r 
suers are e n tit le d  to  decree in  te rm s o f the  
conclusion o f the  sum m ons.

The f irs t  and second o f these pleas rest upon 
the breach b y  the  respondents o f the  c o n tra c t 
conta ined in  th e  b ills  o f la d in g  to  de live r a t the  
Ports o f D a ln y  o r T a k u  B a r the  goods shipped 
°n  the  C lan Gordon unde r o rder o f th e  appe l
lants o r th e ir  assigns. T h is  breach o f con tra c t 
a d m itte d ly  to o k  place. The bu rden rests upon  
the respondents to  show th a t  th e y  are n o t 
responsible fo r  i t .  B y  th e  c h a rte r-p a rty  i t  is 
Provided, am ongst o th e r th in g s , th a t  th e  vessel, 
nam ely, th e  Clan Gordon, was t ig h t ,  staunch, 
strong and  in  eve ry  w a y  f it te d  fo r  th e  voyage, 
Inc lud ing  p rope r ba llas t and dunnage, and 
should receive on board , fo r  th e  voyage, a fu l l  
cargo o f re fined pe tro leum  in  cus tom ary  low  
t°P  cases o f te n  A m erican  gallons each, w h ich  
the charterers ( th a t is, the  appe llan ts) were to  
prov ide and fu rn is h . B y  the  tw e n ty -f irs t  
clause o f th is  c h a rte r-p a rty  i t  is expressly 
Provided th a t  i t  is sub ject to  a ll th e  te rm s and 
Provisions o f, and a ll exem ptions fro m  l ia b i l i t y  
contained in  the  A m erican  s ta tu te , know n  as 
the H a rte r  A c t, and th a t  b ills  o f la d in g  sha ll 
he issued in  c o n fo rm ity  w ith  th a t  A c t. A ccord- 
‘Ugly the  b ills  o f la d in g  p ro v id ed  th a t  the  
shipm ent was- Subject to  a ll the  te rm s and 
Provisions o f, and  to  a ll the  exem ptions fro m , 
“ a b il i ty  con ta ined  in  th e  A c t o f Congress o f 
the U n ite d  States re la tin g  to  n a v ig a tio n  
approved on the  13 th  Feb. 1893, th a t  is, the  
1 ta r te r  A c t.

I  he re leva n t prov is ions o f the  H a r te r  A c t 
are con ta ined in  its  th ird  section, w h ich  runs

th u s  : “  i f  th e  ow ner o f a n y  vessel tra n s p o rt in g  
m erchandise o r p ro p e rty  to  o r fro m  an y  p o r t 
in  th e  U n ite d  States o f A m erica  sha ll exercise 
due diligence to  m ake th e  said vessel in  a ll 
respects seaw orthy and p ro p e rly  m anned, 
equipped, and supp lied , n e ith e r the  vessel, 
he r ow ner o r owners, agent, o r charte rers shall 
become o r be h e ld  responsible fo r  damage o r  
loss re su ltin g  fro m  fa u lts  o r errors in  na v ig a 
t io n  o r in  th e  m anagem ent o f the  said vessel 

.”  In  a d d itio n  to  th e  p rov is ions thus 
im p o rte d  in to  th e  b ills  o f la d in g , each o f the  
la t te r  (th ree in  num ber) con ta ined  a clause the 
re le va n t po rtion s  o f w h ich  ru n  as fo llow s :
“  I t  is  also m u tu a lly  agreed th a t  th e  c a rr ie r 
sha ll n o t be lia b le  fo r  loss o r damage occasioned 
b y  causes beyond his c o n tro l, b y  th e  pe rils  o f 
th e  sea o r o th e r w aters, b y  fire  fro m  an y  cause 
wheresoever o c c u rr in g ; b y  b a rra try  o f the  
m aster o r crew , b y  enemies, p ira tes o r robbers, 
b y  a rrest and  re s tra in t o f princes, ru le rs  o r 
people, r io ts , s trikes, o r stoppage o f la b o u r ;  
b y  exp los ion, b u rs tin g  o f bo ile rs, breakage o f  
shafts, o r  a n y  la te n t defect in  h u ll,  m ach inery  
o r appurtenances, b y  co llis ions, s trand in g , o r 
o th e r accidents o f n a v ig a tio n  o f w hatsoever 
k in d  (even when occasioned b y  th e  negligence, 
d e fa u lt o r e rro r in  ju d g m e n t o f the  p ilo t ,  
m aster, m ariners , o r  o th e r servants o f the  
sh ipow ner, n o t resu ltin g , how ever, in  an y  case 
fro m  w a n t o f due diligence b y  th e  owners o f 
the  sh ip  o r a n y  o f th e m , o r b y  th e  sh ip ’ s 
husband o r m anager) ; . • •”  I t  w iH ' )e
observed th a t,  under the  H a r te r  A c t, i t  is the  
absence on th e  p a r t o f th e  owners o f due 
diligence to  m ake th e ir  vessel seaw orthy 
w h ich  deprives the m  o f p ro te c tio n , whereas 
unde r th e  clause in  th e  b ills  o f la d in g  i t  is the  
om ission o f th e  owners o f th e  sh ip , o r an y  o f 
them , o r o f th e  sh ip ’s husband, o r m anager o f 
the  lik e  k in d , to  exercise due d iligence, w h ich  
deprives the  owners o f the  nam ed p ro te c tio n .

I  fancied th a t  i t  was suggested b y  counsel 
fo r  the  respondents in  th e  ab le a rg um e n t w h ich  
he addressed to  th e  House th a t  i t  was the  d u ty  
o f the  f irs t  officer o f a sh ip  exc lus ive ly  to  super
in te n d  the  stowage o f h e r cargo, and th a t  the  
m aster was a lto ge th e r re lieved  o f th a t  d u ty  by  
th is  officer. I  do n o t th in k  th a t  is q u ite  so. 
In  A ng lo  - A fr ic a n  Company v .  Lamzed, 
W ille s , J . said (2 M ar. L a w  Gas. (O.S.) 309 ; 
13 L .  T . R ep. 796 ; L .  R ep. 1 C. P . a t 
p . 229) : “  The m aster ” — th a t  is, the  m aster 
o f th e  sh ip— “  is b y  la w  requ ired  to  be a com 
pe ten t stevedore h im se lf,”  and in  Carver on 
Carriage b y  Sea, 4 th  e d it., i t  is, in  pa r. 48, hud 
dow n on the  a u th o r ity  o f H a y n  v . C u lh fo rd  
(4  Asp. M ar. L a w  Cas. 128 ; 40 L .  T . R ep. o36 ; 
4 C.P. D iv .  181) th a t  i t  is the  p r im d  fac ie  d u ty  
o f the  m aster to  s tow  safe ly th e  goods carried 
in  h is sh ip . I  observe th a t  in  th e  respondents 
case i t  is s ta ted  th a t  “  A t  the  tim e  the  Clan  
Gordon sailed, tw o  o f he r ba llas t tan ks , IN os. 1 
and 2 con ta in in g  95 and 195 tons o f w a te r 
respective ly  were fu ll ,  and th a t  she was loaded 
dow n to  her m arks .”  I t  m ay, o f course, w’e ll 
be th a t,  in  an y  g iven case, th e  re sp o n s ib ility  fo r  
the  p rope r stowage o f the  cargo o f a vessel is,
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b y  th e  agreem ent o f the  sh ipper and sh ipow ner 
th ro w n  upon some person o r persons o th e r th a n  
th e  m aster, such as stevedores. B u t such an 
arrangem ent, even i f  m ade, a lth o u g h  i t  m ay 
re lieve the  m aster fro m  a tte n d in g  to , o r being 
responsible fo r, th e  ac tu a l opera tion  o f s tow ing  
the  cargo, i t  b y  no means fo llow s th a t  he is 
re lieved fro m  the  d u ty  o f asce rta in ing  accu ra te ly  
w h a t is the  resu lt o f  the  com ple ted w o rk  o f s to w 
age upon th e  s ta b il ity  o f his ship, such as the  
re la tiv e  w e ights o f the  po rtion s  o f the  cargo 
stowed in  th e  h o ld  and stowed atween decks.

I t  is set fo r th  in  th e  respondents’ case th a t  
the  Clan Gordon had  a dead w e ig h t c a rry in g  
cap ac ity  o f 5675 tons, th a t  she was a tu r re t  
ship, a class o f vessel d iffe rin g  fro m  w a ll-s ide 
steamers in  th e  con figu ra tion  o f th e ir  sides, 
th a t  Messrs. D o x fo rd  and Sons, sh ipbu ilde rs , o f 
Sunderland, had b u ilt  ne a rly  200 o f these ships, 
th a t  th e y  were good sea boats, o f b e tte r sea
go ing capac ity , and ro llin g  less h e a v ily  th a n  
w a ll-s ided  ships, due to  the  fa c t th a t,  ow ing 
to  th e ir  con figu ra tion , less w e igh t was carried  
in  the  upper p a r t o f th e  sh ip  re la t iv e ly  to  the  
low er, th a n  in  w a ll-s ided  ships. B u t ano the r 
resu lt o f  th e ir  con figu ra tion  was th a t,  w h ile  up 
to  eighteen degrees o f in c lin a tio n  o.r heel, th e y  
possessed a g reat pow er o f r ig h t in g  themselves 
th a n  d id  the  w a ll-s ided  ships, y e t beyond th a t  
angle o f in c lin a tio n  th e y  possessed m uch less 
power o f r ig h tin g  themselves th a n  d id  the  others. 
I t  is n o t d ispu ted  th a t,  before leav ing  New  
Y o rk  on the  28 th  J u ly  1919, the  goods m entioned 
in  the  b ills  o f la d in g  had, w ith  a num ber o f tons 
o f b u nke r coal, been loaded on the  Clan Gordon, 
and th a t  the  cargo so loaded was so stowed 
th a t  the  contents o f th e  ’ tween decks repre
sented a de n s ity  o f n in e ty -fiv e  o r thereabouts, 
as against a de ns ity  o f a hundred  represented 
b y  the  contents o f the  low er ho lds and bunkers.

The cap ta in  in  his evidence says th a t  the  
cargo a c tu a lly  loaded was the f irs t  o f  its  k in d  
th a t  he had ever loaded h im se lf, and a fte r  the 
p ilo t  le f t  h im  he tr ie d  on his ship the  te s t o f 
s ta b ility .  The tes t consisted in  th is — th a t 
when go ing fu l l  speed (ten  kno ts ) he w ou ld  
have the sh ip ’ s he lm  p u t ha rd  over b o th  ways ; 
th a t  i f  the  ship should be tender she w o u ld  take  
a lis t.  The Clan Gordon showed, he says, no 
sign w ha teve r o f tenderness under the  te s t ; 
the  sea was, he says, more o r less calm . He 
th e n  adds : “  I  had m y  290 tons o f w a te r
ba llas t on board . Tanks Nos. 1 and 2 were 
fu l l . ”  A  n o t u n n a tu ra l conclusion to  d raw  from  
th is  evidence is th a t,  i f  those tanks  had been 
k e p t fu ll ,  h is ship w o u ld  n o t have been lo s t as 
she was los t. A  lis t  o f  voyages made b y  the 
Clan Gordon and b y  o th e r ships w ith  hom o
geneous cargoes fro m  M arch 1909 to  Dec. 1915, 
was g iven in  evidence, and ap p a re n tly  re lied 
upon b y  the  respondents to  estab lish th a t  th is  
ship m ig h t, a lthough  h e a v ily  laden, have been 
safe ly nav iga ted  w ith  e m p ty  ba llas t tanks . 
In  the  fifte e n  voyages m entioned in  th is  lis t,  
o n ly  fo u r appear to  have been made w ith  e m p ty  
tanks . Besides, i t  is n o t the  respondents’ case 
th a t  the  m aster was ac tin g  r ig h t ly  in  th is  case 
in  e m p ty in g  his ba llas t tanks a fte r  leav ing

[H. o f  L.

N ew  Y o rk . On the  co n tra ry , in  th e ir  case i t  is 
s ta ted  th a t  i t  is n o t d ispu ted th a t  the  im m ed ia te  
cause o f the  loss o f the  Clan Gordon was the  
pu m p ing  o u t o f the  w a te r fro m  the  tw o  ba llas t 
tanks. N e ith e r is i t  d ispu ted  th a t  the  cap ta in , 
in  g iv in g  the  o rder to  pum p those tan ks , com 
m itte d  an e rro r in  the  m anagem ent o f his 
vessel. There is n o t a pa rtic le  o f  evidence to  
show th a t  C apta in  M cLean ever sailed th is  
vessel w ith  e m p ty  w a te r tanks, o r th a t  he applied 
to  his sh ip  the  te s t on w h ich  he so m uch re lied 
w hen a ll he r ba lla s t tan ks  were e m p ty . He 
seems to  have concluded th a t,  because the vessel 
showed no tenderness and was safe w hen her 
tw o  ba lla s t tanks  nam ed were fu ll ,  she w ou ld  
also show no tenderness and be safe when th e y  
were e m p ty . The sequel shows how  fa ta l was 
his e rro r in  th is , and i t  w o u ld  appear to  me to  
show, too , how  m uch he needed in s tru c tio n  on 
th is  question o f the  s ta b il ity  o f his sh ip  when 
loaded w ith  a homogeneous cargo, o r a cargo 
closely approach ing to  a homogeneous one. 
H is  descrip tion  o f w h a t happened w o u ld  appear 
to  enforce th is  la s t conclusion. H e  says th a t, 
a f te r  ta n k  N o . 1 had  been em p tied , and N o. 2 
em p tied  a ll b u t s ix  inches, the  sh ip  to o k  a lis t  
o f  ab ou t five  degrees to  p o r t.  Pie was then  
steering on a course south-w est tru e , m ak ing  
ten  kno ts  ; th a t  ab ou t 4.30 he w anted to  get 
bearings and ordered the  qua rte rm aste r to  p o rt 
his he lm  ; th a t  the  la tte r  began to  do so, a 
l i t t le  a t f irs t  ; th a t  n o th in g  happened im m e
d ia te ly  ; th a t  he then  ordered the  quarte rm aste r 
to  p u t  the  he lm  ha rd  a p o rt ; th a t  th e n  she 
began to  l is t  ; a t  f irs t  she w e n t over fourteen 
degrees and then  fe ll r ig h t  over s ix ty  o r seventy 
degrees ; th a t  th is  happened ve ry  q u ic k ly . 
The ship the n  sank ; th a t  before she sank he 
saw her tu rn  w ith  her keel up. The sea was 
calm .

There is n o th in g  to  show th a t  w h a t a c tu a lly  
occurred w o u ld  n o t appear to  a com peten t 
seaman, p ro p e rly  in s tru c te d , to  be the  th in g  
w h ich  w o u ld  m ost p ro b a b ly  occur under the 
circum stances. The evidence, I  th in k ,  estab
lishes th a t  the  m aster’s ha nd lin g  o f his ship 
am ounted to  gross and fla g ra n t m ism anage
m en t fo r w h ich  there was no excuse. A ltho ug h  
th is  be so, the  m a in  question  s t i l l  rem ains : 
D id  the  d e fa u lt o f  the  m aster in  th is  respect 
resu lt fro m  w a n t o f  due, th a t  is, reasonable, 
d iligence on the  p a r t  o f the  owners o f th is  ship, 
o r any o f  them , o r o f the  sh ip ’s husband or 
manager, in  n o t ha v in g  the  advice and in s tru c 
t io n  con ta ined in  the  docum ent b ro ug h t home 
to  the  m in d  and knowledge o f C apta in  M cLean 
before th e y  en trusted  h im  w ith  the  na v ig a tion  
o f  th is  sh ip  on her voyage fro m  New  Y o rk  to  
the  E aste rn  po rts  nam ed in  the  ch a rte r-p a rty  
w ith  the  cargo m entioned ? I t  is n o t d isputed,
I  th in k ,  th a t  a ship m ay be rendered un- 
seaw orthy b y  the  ine ffic iency o f the  m aster who 
com m ands her. Does n o t th a t  p rin c ip le  app ly  
where the  m aster’s ineffic iency consists, w h a t
ever his general effic iency m ay be, in  his ig no r
ance as to  how  his ship m ay, ow ing  to  the 
pecu lia rities  o f her s truc tu re , behave in  c ir 
cumstances lik e ly  to  be m et w ith  on an o rd in a ry

St a n d a r d  O i l  Co m p a n y  o f  N e w  Y o r k  v . Cl a n  L in e  St e a m e r s .
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ocean voyage ? There canno t be an y  difference 
>n p rin c ip le , I  th in k ,  between d isab ling  w a n t o f 
s k il l arid d isab ling  w a n t o f know ledge. E ach 
eq u a lly  renders the  m aster u n f it  and un qu a lified  
to  com m and, and there fore  makes th e  ship 
w h ich  he com m ands unseaw orthy ; and th e  
owner w ho w ith h o ld s  fro m  the  m aster the  
necessary in fo rm a tio n  should, in  a ll reason, be 
as responsible fo r  the  re s u lt o f  th e  m aster’ s 
ignorance as i f  he dep rived  the  la t te r  o f the  
general s k il l and effic iency w h ich  he presum ably  
Possessed.

The v ita l  necessity, th e  appe llan ts  con tend , 
was to  get the  con tents o f th is  docum ent in to  
the  heads o f th e  cap ta ins o f  tu r re t  ships. The 
mode o r m e thod  in  o r b y  w h ich  th a t  cou ld  be 
effected is q u ite  im m a te r ia l. I t  is  th e  effect 
° f  th e  acqu ired  know ledge on th e  m aste r’s 
m anagem ent o f  h is  sh ip  w h ic h  is th e  m a tte r 
o f im portance , since the  m aster w o u ld , b y  the  
in s tru c tion s , be w arned  aga inst a som ewhat 
undiscoverable o r h idden  danger, w h ich , i f  
unknow n  o r d isregarded, m ig h t lead to  la m e n t
able resu lts . I t  is essentia l to  consider the  
h is to ry  o f th is  docum ent. The tragedies 
from  w h ich  i t  sprang, th e  disasters w h ich  i t  
n itried a t p re ven ting , th e  persons b y  w hom  i t  
i f  was fram ed , as w e ll as those to  w h om  i t  
Was d is tr ib u te d , are a l l im p o rta n t.  I n  th e  
year 1909 a sh ip  nam ed th e  C lan R ana ld , a 
s ister sh ip  o f the  C lan Gordon, b u il t  b y  th e  same 
bu ilders and be long ing to  th e  same owners, the  
respondents, w h ile  on a voyage fro m  A u s tra lia  
f °  Sou th  A fr ic a  laden w ith  f lo u r and  g ra in , 
nve rtu rne d  and  sank in  fine w eathe r v e ry  m uch 
as d id  th e  C lan Gordon. F o r ty  m en were 
drow ned, in c lu d in g  th e  m aster, ch ie f engineer, 
second, th ir d ,  and fo u r th  engineers, second m ate 
and ch ie f s tew ard. A  p u b lic  c o u rt o f in q u iry  
Was h e ld  a t A de la ide , A u s tra lia , unde r the  
M erchan t S h ipp ing  A c t  1894 (57 &  58 V ie t, 
m 60), in to  the  circum stances a tte n d in g  the  
mss o f th e  sh ip . The re p o rt m ade b y  th is  
epu rt was g iven  in  evidence. I t  is a v e ry  
s ig n ifica n t docum ent. The f in d in g  o f the  
^p u rt as set fo r th  in  i t  is to  the  e ffect th a t  th e  
Clan R ana ld, a t  the  t im e  o f he r de pa rtu re  a t 
^  a.m . on the  31st Jan ., laden w ith  g ra in  and 
dour, had  a l is t  to  s ta rboa rd  o f fo u r  degrees. 
T h a t on reaching the  open sea th is  l is t  increased 
f °  s ix  degrees ; th a t  a b o u t 2 p .m . th e  vessel 
beeled to  s ta rboa rd , p lac ing  th e  side o f her 
tu r re t deck unde r w a te r ; th a t  she never 
Jpghted again, y e t she con tinued  on he r course 
b ring  rocke ts  (o f distress p resum ab ly) ; th a t  
me he lm  was s tarboarded w ith  a v ie w  to  correct 
|bc lis t,  b u t w ith o u t effect ; th a t  a t 5 p .m . the  
nelm  was p u t  h a rd -a -p o rt, b u t she s t i l l  m a in -
ained her dangerous angle o f in c lin a tio n , and 

tn  l P-m - sank o u t o f s ig h t. I t  was also p roved  
th a t her ba lla s t tan ks  had been pum ped d ry  
„ efore she le ft  th e  p o r t  o f A de la ide . I t  was 
fu rth e r fo u n d  th a t  th is  sh ip , when lo s t, was 
P rac tica lly  a fu l l  sh ip , h a v in g  a p p ro x im a te ly  

tons o f cargo on board , and  in  a d d itio n  
Seve n ty  tons o f coal on her tu r re t  deck, f i f ty  
° n  the  s ta rboa rd  side, tw e n ty  on th e  p o r t side, 
and a b o u t f i f t y  on each side o f the  fidd le  deck.

V o i.. X V I . ,  N .S .
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There was no f in d in g  th a t  th e  cargo ha d  s h ifte d  
n o r was the re  an y  f in d in g  th a t  th e  cargo had 
been b a d ly  loaded o r stow ed. T h is  la t te r  fa c t 
is v e ry  im p o r ta n t,  considering  th e  evidence 
g iven  a t the  t r ia l  o f  th is  case b y  th e  secre ta ry 
and  a d ire c to r o f th e  respondents.

T h is  d isaster ob v io u s ly  a ffected v ita l ly  the  
pecun ia ry  in te rests b o th  o f th e  bu ilde rs , who 
were v e ry  extensive , i f  n o t the  m ost extensive 
bu ilde rs  o f these tu r re t  ships, b u t also o f the  
respondents, w ho were possib ly  the  la rgest 
owners o f  the m . B o th  n a tu ra lly  and p ro p e rly  
desired to  p re ven t, b y  a ll reasonable precau
tion s , th e  recurrence o f  such a m is fo rtun e , and 
a cco rd ing ly  th e y  tu rn e d  th e ir  respective a tte n 
tion s  to  th e  best mode and  m ethod  o f load ing  
these tu r re t  ships under ce rta in  possible 
con d itions  so as to  secure th e ir  s ta b il i ty . 
T hey  acco rd ing ly  de te rm ined  to  com pile  general 
in s tru c tio n s  fo r  the  load ing  o f th e  tu r re t  ships. 
E xpe rim e n ts  and  ca lcu la tions were made to  
get m a te ria l fo r  th is  co m p ila tio n . The assistant 
ch ie f d raugh tsm an o f th e  bu ilde rs  f ille d  in  the  
fo rm s u lt im a te ly  adop ted. H e  s ta ted  th a t  
the  ob je c t o f p re pa ring  these was th e  gu idance 
o f m asters o f  these vessels. The co m p ila tio n  is 
th e  docum ent in  question. I t  is headed “  General 
In s tru c tio n s  as to  load ing  T u rre t Ships issued 
b y  Messrs. W ill ia m  D o x fo rd  and Sons L im ite d , 
S underland.”  Copies o f th is  docum ent, he 
says, were sent to  a l l the  B r it is h  owners o f 
tu r re t  ships— a copy fo r  each sh ip . I n  p a r tic u 
la r , he says, a copy was sent to  th e  owners o f 
the  C lan Gordon. H e  believes th a t  some o f 
the  owners asked fo r  e x tra  copies. H e  d id  
n o t th in k  th a t  an y  ow ner ever w ro te  to  say 
th a t  he d id  n o t unders tand  the m . [H is  L o rd - 
sh ip  w e n t th ro u g h  th e  evidence, and proceeded :] 
A f te r  a m ost ca re fu l perusa l o f a ll th e  evidence, 
I  have come to  the  conclusion th a t  th e  respon
dents have fa ile d  to  estab lish th a t  th e  in s tru c 
tion s  con ta ined  in  th is  docum ent were e ith e r 
obsolete, u n in te llig ib le , o r  useless. I  th in k  
th a t,  on th e  c o n tra ry , even to  m asters o f tu r re t  
ships o f general cap ac ity , as seamen, th e y  were 
v e ry  h e lp fu l tow a rds  th e  safe n a v ig a tio n  o f 
those ships, unde r con d itions  w h ich  fre q u e n tly  
ex is t, b y  d ire c tin g  a tte n tio n  to  th e  dangers 
w h ich  m ig h t arise fro m  u n s k ilfu l load ing , 
and in d ic a tin g  how  those dangers m ig h t be 
avo ided.

I  th in k  th a t  the  respondents, b y  leav ing  
the  cap ta in  o f th e  Clan Gordon in  ignorance o f 
these in s tru c tio n s , b y  fa il in g  to  b r in g  th e m  to  
h is no tice  so th a t  he w o u ld  grasp and un de r
s tand  th e m , fa iled  to  discharge the  d u ty  w h ich  
th e y  owed to  th e  shippers o f the  cargo w h ich  
th e  vessel ca rried , and fa ile d  to  use due d iligence 
to  m ake th e ir  sh ip  seaw orthy. The fa c t, i f  
i t  be a fa c t, th a t  few  disasters befe ll the  flee t 
o f the  respondents in  th e  in te rv a l between the  
loss o f  th e  C lan R ana ld  and th a t  o f th e  Clan  
Gordon is no p ro o f th a t  these in s tru c tio n s  
were useless, o r  were disregarded, o r were n o t 
h e lp fu l. I t  is q u ite  as ra tio n a l, indeed m ore 
ra tio n a l, to  conclude th a t  th is  fo rtu n a te  
im m u n ity  was due to  th e  observance o f these 
in s tru c tio n s  ra th e r th a n  to  th e  d isregard o f
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the m . I t  fo llow s fro m  w h a t I  have said, 
th a t,  in  m y  v iew , the  loss o f  the  Clan Gordon 
d id  n o t ta ke  place w ith o u t th e  fa u lt  o r p r iv i t y  
o f  th e  respondents w ith in  th e  m eaning o f 
sect. 503 o f th e  M erchan t S h ipp ing  A c t  o f 
1894.

On th e  w hole , I  th in k  th a t  th e  appeal 
succeeds, th a t  the  decision appealed fro m  was 
erroneous and  shou ld  be reversed, and  th a t  
th e  appeal be a llow ed w ith  costs here and  in  
the  F irs t  D iv is io n  o f  th e  C ourt o f Session.

L o rd  Parmoor.— The appe llan ts  are a com 
p a n y  in co rp o ra ted  unde r th e  law s o f  the  
U n ite d  States o f  A m erica , c a rry in g  on business 
in  N ew  Y o rk , and elsewhere, as o il m erchan ts. 
T he  respondents have th e ir  reg istered office in  
G lasgow, and are owners o f  the  Clan Gordon, 
a tu r re t  steam er b u ilt  o f  steel in  1900, and o f the  
burden o f  2292.45 tons reg is te r. In  J u ly  1919, 
the  C lan Gordon loaded, a t th e  p o r t  o f New  
Y o rk , a cargo o f m o to r s p ir it ,  and  o f re fined 
pe tro le um  in  cases, and  o f re fined w a x  in  bags, 
to  be de live red  a t  D a ln y  and (o r) T a k u  B a r to  
th e  o rd e r o f  the  appe llan ts  o r th e ir  assigns. 
The C lan Gordon sailed fro m  N ew  Y o rk  on the  
28 th  J u ly  1919. On th e  30 th  J u ly  1919 she 
lis te d  to  p o r t,  tu rn e d  tu r t le  in  a ca lm  sea, 
and was to ta l ly  los t w ith  he r w ho le  cargo.

The appe llan ts  b ro u g h t an ac tio n  fo r  loss and 
damage, p lead ing  in  la w  th a t  the  respondents, 
h a v in g  fa ile d  to  c a rry  and d e live r the  a p pe llan ts ’ 
cargo, in  te rm s o f th e ir  co n tra c t, were lia b le  in  
damages. I t  was alleged th a t  th e  Clan Gordon 
had  been sent to  sea in  an unseaw orthy co n d i
t io n , and  th a t  th e  defendants had  fa ile d  to  
exercise due diligence to  m ake th e  Clan Gordon 
in  a l l respects seaw orthy. A t  th e  hearing , the  
appe llan ts  endeavoured to  prove th a t  the  Clan  
Gordon was n o t s tru c tu ra lly  seaw orthy when she 
le f t  N ew  Y o rk . B o th  th e  L o rd  O rd in a ry , 
L o rd  H u n te r , and th e  judges o f  th e  F irs t  
D iv is io n  have fou nd  th a t  the  Clan Gordon was 
s tru c tu ra lly  seaw orthy when she le ft  N ew  Y o rk , 
be ing t ig h t ,  s taunch and s trong , and w e ll 
equipped fo r  the  carriage o f her cargo, and in  a 
c o n d itio n  to  encounter w h a teve r pe rils  a ship 
o f th a t  cha racte r and bu rden m ay  be fa ir ly  
expected to  encounte r on the  voyage fo r  w h ich  
she is destined. The f in d in g  o f the  L o rd  
O rd in a ry , and o f  the  judges o f th e  F irs t  D iv is io n  
on th is  issue, was n o t questioned, on the  hearing  
o f th e  appeal before th e ir  Lo rdsh ips.

The question  to  be decided on appeal is 
w he the r th e  respondents co m m itte d  a breach 
o f  d u ty  fo r  w h ich  th e y  are lia b le , in  n o t com 
m u n ica tin g  to  the  cap ta in  o f th e  Clan Gordon, 
ce rta in  in fo rm a tio n  w h ich  th e y  possessed 
w h ich  re la ted  to  tu r re t  vessels o f th e  Clan  
Gordon ty p e . The L o rd  O rd in a ry  fou nd  in  
fa v o u r o f the  appe llan ts , b u t h is in te r lo c u to r 
was reca lled b y  th e  judges o f  th e  F irs t  D iv is io n . 
L o rd  Sands dissented, and was o f  op in io n  th a t  
the  in te r lo c u to r  o f  th e  L o rd  O rd in a ry  ough t 
to  be a ffirm ed .

A  fu r th e r  question is raised as to  the  
qu an tu m  o f  damages. The respondents contend 
th a t,  i f  the re  is a n y  l ia b i l i t y ,  th e y  are e n tit le d , 
in  te rm s o f sect. 503 o f  the  M erchan t S h ipp ing

A c t 1894 (57 &  58 V ie t. c. 60), to  have th e ir  
l ia b i l i t y  l im ite d  to  81. o f  each to n  o f the  s h ip ’s 
tonnage.

The  C lan Gordon was b u ilt  fo r  the  respondents 
b y  Messrs. W ill ia m  D o x fo rd  and Sons, sh ip 
bu ilde rs , S underland. She belonged to  a class 
o f  tu r re t  steamers, o f w h ich , a t one t im e , the  
respondents had  no less th a n  tw e n ty -n in e  in  
th e ir  flee t. T u r re t vessels, up  to  a ce rta in  
angle o f  in c lin a tio n , o r lis t,  possess a g re a te r 
s ta b il ity  and pow er o f r ig h t in g  them selves th a n  
w a ll-s ided  vessels ; b u t i f  th is  angle o f in c lin a 
t io n , o r lis t,  is exceeded, the n , ow ing  to  the  
shape o f a tu r re t  steam er, the  centre  o f  
buoyancy is sh ifted , and the re  is a g reater r is k  
th a t  the  vessel m ay  tu rn  tu r t le .  C apta in  
M cLean, w ho was m aste r .o f the  C lan Gordon 
on th e  voyage in  question, was, as regards s k il l 
in  seam anship, a com peten t m aster, b u t the  
appe llan ts  m a in ta in  th a t  the  sh ip  was n o t w e ll 
m anned on th e  voyage in  question , in  th a t  
C apta in  M cLean was n o t fu rn ished  w ith ,  and 
had n o t had b ro u g h t to  h is no tice , a docum ent 
o f  general in s tru c tio n s  as to  load ing  o f tu r re t  
ships, issued b y  the  bu ilde rs , Messrs. W ill ia m  
D o x fo rd  and  Sons, o f S underland, and  headed 
C lan Gordon “  General In s tru c tio n s  as to  
lo a d in g .”  The f irs t  in s tru c tio n  is th a t  th is  
vessel is n o t in tended to  load dow n to  her m arks 
w ith  a homogenous cargo w ith o u t w a te r ba llas t. 
A  homogeneous cargo, in  th is  c o n te x t, denotes 
a cargo o f a p p ro x im a te ly  th e  same de ns ity  
th ro u g h o u t, and o f  q u a n tity  su ffic ien t to  f i l l  
reasonably the  whole cargo space. I  agree in  
the  conclusion o f  the  L o rd  O rd in a ry  and L o rd  
Sands th a t  the  cargo on the  Clan Gordon was 
in  substance a homogeneous cargo w ith in  the  
m eaning o f th is  in s tru c tio n .

W hen th e  Clan Gordon was loaded in  New 
Y o rk , tw o  o f her ba lla s t w a te r tanks  were fille d , 
h o ld in g  an aggregate am o un t o f 290 tons. 
A f te r  le av in g  N ew  Y o rk  the  cap ta in  de term ined 
th a t  he w o u ld  pu m p  o u t o f the  w a te r ba llas t 
fro m  b o th  tan ks . The ac tu a l p u m p in g  began 
on the  30 th . A t  noon i t  was repo rted  th a t  one 
ta n k  was e m p ty , and the  pu m p ing  o f the  
second ta n k  was th e n  s ta rted . A t  fo u r  o ’c lock 
i t  was repo rted  th a t  the  second ta n k  o n ly  con
ta in ed  s ix  inches o f w a te r on th e  p o r t side. A t  
ab ou t 4.30 an o rd e r was g iven  to  p u t the  he lm  
ha rd  a p o rt, and th e  Clan Gordon began to  lis t,  
subsequently fa ll in g  r ig h t  over, and s in k ing  in  
the  open sea. The question is w hethe r there  
was a n y  d u ty  upon the  respondents in  the  
exercise o f due d iligence in  th e ir  business as 
shipowners to  b r in g  these general in s tru c tion s  
to  th e  no tice  o f  C ap ta in  M cLean. B y  the  
te rm s o f the  co n tra c t o f carriage, i t  was agreed 
th a t  th e  respondents should n o t be lia b le  fo r  
“  loss o r damage occasioned b y  causes beyond 
th e ir  co n tro l by  pe rils  o f the  sea 
co llis ions, s trand in g  o r o th e r accidents o f 
n a v ig a tio n , n o t resu ltin g  fro m  w a n t o f  due 
d iligence b y  the  owners.”  In  a d d itio n , the  
prov is ions o f sect. 3 o f the  H a rte r  A c t app lied  :
“  T h a t i f  th e  ow ner o f  a n y  vessel tra n s p o rtin g  
m erchandise o r p ro p e rty  to  o r fro m  an y  p o rt 
in  the  U n ite d  States o f A m erica  sha ll exercise
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lin e  d iligence to  m ake th e  said vessel in  a ll 
respects seaw orthy and  p ro p e rly  m anned, 
equ ipped, and supp lied , n e ithe r the  vessel, he r 
owner o r owners, agen t, o r  charte rers sha ll 
become o r be he ld  responsible fo r  damage o r loss 
resu ltin g  fro m  fa u lts  o r e rro rs in  n a v ig a tio n  o r in  
the  m anagem ent o f said vessel . . •”  In
substance, th e  same considerations arise under 
the  clause in  th e  b i l l  o f  la d in g , and under the  
above section o f th e  H a r te r  A c t. I f ,  the re fo re , 
the loss, o f "which th e  appe llan ts  com p la in , 
resu lted fro m  w a n t o f due diligence on th e  p a r t  
o f  the  respondents as owners o f th e  sh ip , the  
respondents are unde r ob lig a tio ns , as carrie rs, 
e ith e r to  de live r th e  goods shipped on th e  Clan  
Gordon, o r to  p a y  damages fo r  loss.

In  considering w he the r, under these c ircu m 
stances, th e  respondents co m m itte d  a breach 
° f  d u ty , I  th in k  th a t  th e  tests s ta ted  b y  L o rd  
Corel 1 in  the  case o f L y le  and Co. v . Owners o f 
Steamship Schwan ( in fra )  are app licab le  a lth ou gh  
th e y  re fe r to  cond itions  o f ah e n tire ly  d iffe re n t 
character. In  th a t  ease the  Schwan was he ld  n o t 
lo  be seaw orthy ow ing  to  danger fro m  a defect in  
a  th ree -w av cock, and th a t  the  shipowners were 
liab le  as th e ir  agent had  n o t exercised reason- 
able care and d iligence w ith in  th e  m eaning o f 
the  second clause o f th e  b i l l  o f  la d in g . There 
Was no evidence th a t  th e  ch ie f engineer, o r an y  
u f  h is subord ina tes, had  been w arned ab ou t th e  
hanger, o r knew  a n y th in g  o f th e  pe cu lia r 
con s tru c tion  o f the  cock, and i f  the  cock had 
been o f a p ro pe r and  usual cha racte r the re  
" 'W ild  have been no danger in  its  use. L o rd  
C ore l! says, in  h is ju d g m e n t (11 A sp. M ar. 
L a w  Cas., a t p . 290 ; 101 L .  T . R ep., a t 
P- 294 ; (1909) A . C., a t p p . 462, 463 : “  The 
question th e n  seens to  be : Is  a vessel seaw orthy 
wh ich  is f it te d  w ith  an unusua l and dangerous 
f it t in g  w h ich  w i l l  p e rm it o f w a te r passing fro m  
Ihe sea in to  he r ho lds unless special care is 
y sed, and  those w ho have to  use th e  f i t t in g  
■ju the  o rd in a ry  course o f n a v ig a tio n , have no 
in tim a tio n  o r know ledge o f its. unusua l and 
dangerous character, o r o f the  need fo r  the  
exercise o f special care, and  m ig h t, as engineers 
° f  the  sh ip , reasonably assume and a c t upon 
Cie assum ption th a t  the  f i t t in g  was o f the  o rd i- 
, la ry  and p rope r cha racte r, w h ich  w o u ld  n o t 
P erm it o f w a te r so passing how ever th e  f i t t in g  
'"’as used ? I  th in k  th is  question should be 
answered in  the  nega tive .”  I n  the  case under 
appeal I  am  unab le to  come to  any o th e r con
clusion th a n  th a t  a vessel, w h ich  requires 
special p recautions o f an  unusua l cha racter 
to  be ta ke n  in  the  m aintenance o f a su ffic ien t 
W ater ba lla s t to  ensure cond itions  o f s ta b ility ,  
w h ich  w o u ld  n o t be kno w n  to  a cap ta in  o f 
o rd in a ry  s k il l and experience, and have n o t 
been b ro u g h t to  h is no tice , a lth ou gh  th e y  had  
been spec ifica lly  in d ica te d  to  the  shipowners 

Ins truc tio ns  sent to  th e m  fro m  the  ship- 
bu ilders, is n o t m anned so as to  be seaw orthy, 
and th a t  the re  was a d u ty  on th e  respondents
0 have b ro u g h t such in s tru c tio n s  to  th e  no tice  

the  cap ta in .
The re leva n t considerations m ay  be sum 

m arised in  the  fo llo w in g  o rder : (1) The Clan

Gordon, w hen she sailed fro m  N ew  Y o rk , 
was a p p ro x im a te ly  loaded dow n to  he r m arks 
w ith  a homogeneous cargo, so th a t  an y  com 
p e te n t cap ta in , to  w hom  the  general in s tru c tion s  
issued b y  Messrs. W ill ia m  D o x fo rd  and  Sons 
ha d  been com m unica ted , w o u ld  have kno w n  
th a t  th e  f irs t  pa rag raph  app lied  to  the  con
d itio n s  o f lo ad ing  in  th e  Clan Gordon. (2) 
T h a t the  Clan Gordon, as loaded w hen sa iling  
fo r  N ew  Y o rk , was n o t seaw orthy  w ith o u t 
w a te r ba llas t, and th a t  i t  was in  consequence 
o f th e  pu m p in g  o u t o f the  w a te r ba lla s t th a t  she 
fa ile d  to  r ig h t  herse lf, and  sank on a fa ir  d a y , 
in  a ca lm  sea. (3) T h a t th e  m a rg in  o f s ta b il ity  
in  a tu r re t  sh ip  o f th e  co n s tru c tio n  o f  the  Clan  
Gordon is ascerta inable b y  exact ca lcu la tion , 
and  th a t  th e  respondents, b y  means o f the  
general in s tru c tio n s  issued b y  Messrs. D o x fo rd  
and  Sons, knew  th a t  the  m a rg in  o f s ta b il ity  
had  been ascerta ined, and  th a t  th e  Clan  
Gordon was n o t seaw orthy, as loaded, w ith o u t 
w a te r ba llas t. (4) T h a t the  in fo rm a tio n  con
veyed to  the  respondents in  pa r. (1) o f th e  
general in s tru c tio n s  ha d  n o t been b ro u g h t to  
the  no tice  o f th e  ca p ta in  o f the  C lan Gordon 
a t  th e  t im e  she sailed fro m  N ew  Y o rk .  T h is  
in fo rm a tio n  was n o t a m a tte r  w ith in  h is kn o w 
ledge, a lth o u g h  i t  is a d m itte d  th a t  he ha d  a ll 
o rd in a ry  know ledge in  seam anship w h ich  a 
com peten t sk illed  seaman should possess.
(5) T h a t i f  th e  in fo rm a tio n  con ta ined  in  pa r. 
(1) o f th e  general in s tru c tio n s  had  been com 
m un ica ted  to  th e  ca p ta in  o f  th e  C lan Gordon he 
w o u ld  n o t have pum ped o u t the  w a te r ba llas t, 
and  th e  vessel w o u ld  n o t have sunk. The cap
ta in  in  g iv in g  evidence a t th e  in q u iry  before 
the  B o a rd  o f T rade  in  1920, was asked : “  I f  
you  ha d  these in s tru c tio n s  before you , don ’t  
you  th in k  th a t  you  w o u ld  have re fra ine d  fro m  
pu m p in g  o u t those tw o  w a te r ba lla s t tan ks  
a t sea ? ”  H e  answered : “  Yes, I  w o u ld
have re fra ine d  fro m  pu m p in g  o u t those tw o  
w a te r ba llas t tan ks , a t a n y  ra te  u n t i l  I  had  
w o rked  a ll m y  coal o ff ’ tw een decks. I t  is 
tru e  th a t  he q u a lified  th is  answer on the  
fo llo w in g  da y , in  th e  g ro un d  th a t  he w o u ld  n o t 
have ta k e n  m uch no tice  o f these in s tru c tio n s  
because th e y  are e n tire ly  c o n tra ry  to  o th e r 
experience o f those tu r re t  ships, b u t i t  is d if f ic u lt  
to  apprecia te  how  such experience' cou ld  have 
been gained w hen th e  re su lt o f  an expe rim en t 
w o u ld  necessarily be disastrous. T he  cap ta in  
was fu r th e r  asked : “  W h y  d id  the  C lan Gordon 
tu rn  tu r t le  ? ”  and answered : “  I  presume 
she tu rn e d  tu r t le  because the  ta n ks  were 
pum ped o u t.”

The above considerations are, in  m y  op in ion , 
a m p lv  su ffic ien t to  estab lish a p r im d  fac ie  
case th a t  the re  was a d u ty  on th e  respondents 
to  com m unica te  th e  in s tru c tio n s  to  th e  cap ta in  
o f the  Clan Gordon. The question, the re fo re , 
arises w he the r su ffic ien t exp la na tio n  has been 
g iven b y  th e  respondents to  ju s t i fy  th e m  in  
th e ir  nega tive  ac tio n . M r. B a rr , w ho had  
been reg istered m anager fo r  th e  respondents 
since th e  C lan Gordon was b u ilt  in  June  1900 
expresses q u ite  fra n k ly  th e  reasons w h ich  in 
fluenced th e  respondents in  n o t com m un ica ting
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the  in s tru c tio n s  to  th e ir  cap ta ins, in c lu d in g  
th e  ca p ta in  o f  the  Clan Gordon. H e  states 
th a t  when th e  respondents ge t vessels th e y  
consider th a t  th e y  ge t th e ir  vessels s u ffic ie n tly  
stab le  to  c a rry  homogeneous cargo w ith o u t 
w a te r ba llas t. T h is  general s ta tem ent m ay 
be accepted, b u t i t  emphasises the  d u ty  to  
com m un ica te  a special in s tru c tio n , w h ich  
in d ica te d  th a t  a vessel o f the  Clan Gordon 
ty p e  was n o t su ffic ie n tly  stab le to  c a rry  hom o
geneous cargo w ith o u t w a te r ba llas t. H e 
fu r th e r  states th a t  an in s tru c tio n  o f th is  
k in d  is so u t te r ly  aga inst a ll experience o f the  
steamers w h ich  the  respondents had th a t  i t  
w ou ld  c e rta in ly  n o t appeal to  the m  as a docu
m en t w h ich  w o u ld  be o f a n y  use to  the m , o r 
as a serious docum ent, a docum ent o f w h ich  
th e y  need take  serious no tice . N o  d o u b t th is  
exp la na tio n  m ust be take n  in  reference to  the  
specia l circum stances, b u t I  th in k  th a t  i t  was 
an a d d itio n a l reason fo r  g iv in g  w e ig h t to  the  
in s tru c tio n s  th a t  th e y  were o f such a special 
n a tu re  as to  be e n tire ly  aga inst a l l fo rm e r 
experience.

Counsel, in  h is ab le a rgum en t on b e ha lf o f 
the  respondents, supported  the  ju d g m e n t o f 
th e  F irs t  D iv is io n  on th e  fo llo w in g  grounds : 
H e  said th a t  the  case presented facts o f  an 
unprecedented cha racte r, and th a t  the re  was 
no instance on the  books o f  the  ow ner o f a sh ip  
be ing he ld  lia b le  fo r  n o t b r in g in g  th e  in s tru c 
tion s  o f the  bu ilde rs , re la tin g  to  the  s ta b il ity  
o f th e  sh ip , to  the  no tice  o f  the  cap ta in . T h is  
m ay  be a d m itte d  ; b u t th e  question, ne ve rthe 
less, arises, w h e the r the  facts as disclosed in  the  
present appeal do n o t disclose a danger o f an 
unusual cha racte r know n  to  the  respondents, 
w h ich  i t  was th e ir  d u ty  to  b r in g  to  the  no tice  o f 
the  cap ta in  o f the  C lan Gordon. F o r reasons 
a lrea dy  s ta ted , I  th in k  th a t  i t  was the  d u ty  o f 
th e  respondents to  b r in g  the  in s tru c tio n s  to  the  
no tice  o f  th e  cap ta in . Counsel fu r th e r  argued 
th a t  the  con d itions  o f  s ta b il ity  in  a tu r re t  
vessel cou ld  n o t be regarded as c o n s titu t in g  an 
unusua l danger, in  th a t  such a vessel was one 
o f  a su b s ta n tia l class o f vessels, o f w h ich  the  
m erits  and dem erits  were know n , and o f w h ich  
the  respondents had had a pro longed experience, 
b o th  before and a fte r  the  loss o f the  Clan  
Ranald, a sh ip  o f  s im ila r  c on s tru c tion  w h ich  had 
tu rn e d  tu r t le  and sunk in  1910. A m ong o th e r 
passages, he referred to  the  evidence, o f  C apta in  
R u th v e n , w ho was ca lled a t th e  t r ia l  on be ha lf 
o f  the  appe llan ts . H e  was asked : “  W o u ld  
you , i f  you  had been in  com m and o f th is  ship 
when she was tw o  days o u t fro m  N ew  Y o rk , 
have em p tied  num bers 1 and 2 tanks  ? ”  H is  
answer is : “ I  c e rta in ly  w o u ld  n o t have done 
th a t  ; i f  I  had had  those in s tru c tio n s  I  should 
have f ille d  an o the r one. I f  I  had  been long 
enough on the  ship, I  m ig h t have fou nd  o u t fo r  
m yse lf w h a t I  found  o u t fro m  th e  bu ild e rs .”  
I t  was said th a t,  as th e  cap ta in  o f  the  Clan  
Gordon had been in  charge o f th e  vessel fo r  m ore 
th a n  a year, he m ig h t have found  o u t fo r  h im 
se lf the  in fo rm a tio n  con ta ined in  the  in s tru c tio n s  
and th a t  i t  was m ore safe to  re ly  on the  e x 
perience o f the  cap ta in  th a n  to  fe tte r  h im  by

issu ing special in s tru c tio n s . The fa c t th a t  the  
cap ta in  o f a vessel m a y  f in d  o u t fo r  h im se lf, 
a f te r  a ce rta in  pe rio d  o f t im e , a source o f  
unusua l danger, w h ich  was w ith in  th e  know ledge 
o f  th e  shipowners, and m ig h t have been 
com m unica ted d ire c t ly  to  h im  in  th e  firs t 
instance , is n o t su ffic ien t to  ju s t i fy  th e  sh ip 
owners in  sub je c ting  a cargo to  th e  r is k  o f loss, 
o r to  exem pt th e m  fro m  l ia b i l i t y  fo r  n o t exer
c is ing  due diligence, i f  such a loss has been 
in cu rred . E v idence o f a s im ila r  cha racte r was 
g iven b y  Thom as B a rr , w ho had  been the  reg is
te red  m anager o f  the  respondents since th e  C lan  
Gordon was b u ilt  in  June 1900. H e  states as 
fo llow s : “  W e ll, the  bu ilde rs  have n o t an ac tu a l 
experience o f the  vessel, and how  th e ir  figures 
are a rr iv e d  a t we do n o t kno w . W e do know  
th a t  o u r m asters and ourselves have th e  
p ra c tica l experience o f the  cond itions  under 
w h ich  these vessels are sa ilin g , and we are 
ra th e r in c lin ed  to  take  i t  th a t  th e  experience 
w h ich  we have o f  these types p u t  us in  a p o s itio n  
o f be ing b e tte r able to  judge  w h e the r the  ships 
cou ld  c a rry  these cargoes o r n o t.”  I t  is  no t 
possible to  accept evidence o f th is  cha racte r as 
an answer to  the  a lleg a tio n  th a t  in s tru c tio n s , 
based on exact ca lcu la tions o f the  s ta b il ity  o f 
the  vessel, the  accu racy o f  w h ich  is n o t ques
tion ed , had  n o t been b ro u g h t to  th e  no tice  o f  
the  cap ta in .

I t  was fu r th e r  suggested th a t  the  in s tru c tio n s  
were in  themselves am biguous, and m ore lik e ly  
to  cause d if f ic u lty  th a n  to  g ive  in fo rm a tio n  
w h ich  w o u ld  assist the  cap ta in . M r. Camps, a 
m a ritim e  exp e rt, says th a t  he had  no d if f ic u lty  
in  unde rs tand ing  the  in s tru c tio n s , and  th a t,  i f  
you ta ke  each pa rag raph  b y  its e lf, he th in k s  
th a t  th e  f irs t  pa rag raph  is p e rfe c tly  clear. 
E v idence o f a s im ila r cha rac te r is g iven  b y  
C apta in  R u th v e n  and C apta in  M ’ ln to s li,  and 
th e  th ree  experts  ca lled fo r  the  respondents-— 
M r. W a ll,  Professor W elch , and D r. D ouglas—  
do n o t suggest th a t  the re  is a n y  d i i l ic u lty  in  
unde rs tand ing  the  f irs t  pa rag raph  o f th e  in 
s truc tion s . In  m y  op in ion , the  respondents 
have fa ile d  to  estab lish th a t  th e  in s tru c tio n s  
were in  them selves o f an am biguous cha racter 
so th a t  i t  was p ru d e n t n o t to  em barrass th e ir  
cap ta ins b y  b r in g in g  to  th e ir  no tice  the  in 
fo rm a tio n  w h ich  th e y  con ta ined .

In  th e  re su lt I  agree w ith  the  conclusions o f 
the  L o rd  O rd in a ry  and  L o rd  Sands th a t  there 
was a d u ty  on th e  respondents to  b r in g  thé 
in s tru c tio n s  to  th e  no tice  o f th e  cap ta in  o f th e  
Clan Gordon, and th a t  the  respondents have 
fa ile d  to  p rove  th a t  th e y  used due diligence. 
There is no d o u b t th a t  i f  the re  was a d u ty  on 
th e  respondents to  b r in g  the  in s tru c tio n s  to  the 
no tice  o f  th e  cap ta in , th e  vessel was n o t sea
w o rth y , and th a t  the  loss resu lted fro m  her 
unseaw orth iness.

I t  was fu r th e r  argued on b e ha lf o f  the  re 
spondents th a t  th e y  were e n tit le d  to  have 
th e ir  l ia b i l i t y  lim ite d  in  accordance w ith  sect. 
50.3 o f the  M erchan t S h ipp ing  A c t  o f  1894, b u t, 
in  m y  op in ion , th e y  have fa ile d  to  show th a t  
the  loss occurred w ith o u t th e ir  ac tu a l fa u lt  o r 
p r iv i t y .
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The appeal should be a llow ed w ith  costs here 
and in  th e  C ourt o f Session, and the  ju d g m e n t 
° f  the  L o rd  O rd in a ry  should be restored.

A p p ea l allowed.
 ̂ S o lic ito rs fo r  th e  appe llan ts , W ill ia m  A .  

t ru m p  and Son, fo r  J .  and J .  Ross, E d in b u rg h , 
and M a c la y , M u rra y ,  and  Spens, G lasgow.

S o lic ito rs  fo r  th e  respondent, Coward and 
Hawksley, Sons, and Chance, fo r  Webster, W ill ,  
and Co., E d in b u rg h , and W righ t, Johnston, 
and Mackenzie, G lasgow.

Suiitctal (Committee of tijc pritro Council,

N ov. 1, 2, and  23, 1923.
(Present : Lo rds  Atkinson, Shaw, Wrenbury, 

Carson, and S ir Robert Younger).
Ixdia General Navigation and Railway 

Company Limited v .  Dekhari Tea Com
pany Limited and others, (a)

° N  A P P E A L FR O M  T H E  H IG H  C O U R T OF J U D IC A 
T U R E  A T  FO R T W IL L IA M  IN  B E N G A L .

C a rr ie r— Steamship company— T ransfe r o f goods 
fro n t ra ilw a y — Common carrie r— Loss o f goods 
by fire — L ia b il i ty  fo r  loss— In d ia n  Carriers  
A ct (No. I I I .  o f 1865), ss. 2, 8, 9.

'tests o f tea belonging to the respondents were 
delivered to a ra ilw a y  company fo r  carriage • 
fro m  A . to C. B y  reason o f a breakdown upon  
the line  an arrangement was made between the 
ra ilw a y  company and  the appellants who were 
eommon carriers by water, whereby the goods 
Were taken by ships or f la ts  specia lly assigned 
Jar that purpose to a p o in t where they could 
be p u t on r a i l  again. There was no evidence 
that the r iv e r carriage was a tem porary and  
exclusive m onopoly fo r  the ra ilw a y  company 
upon special terms.
etd, that in  doing th is  p a rtic u la r set o f jou rneys  
the appellants were not departing fro m  the ir 
Usua l business which was that o f a common 
currier as defined by sect. 2 o f the In d ia n  
Carriers A c t  1865. They were, therefore, not 
xelieved fro m  the ir legal obligations as such in  
Teference to the loss o f the goods.
ecision o f the H ig h  Court o f Jud ica tu re  at

J r t — '  ---- ----------

h.

ort W ill ia m  in  Bengal affirmed.

Ha Vs o l id a t e d  appeals b y  the  steam ship com- 
sj ,ny  against decrees made on th e  appe lla te  
W  n °^  ^ le H ig h  C ourt o f  Jud ica tu re  a t F o r t  
\vh j'.^m  j . n  Benga l on the  30 th  N o v . 1921,

° n  th e  o r ig in a l side, da ted the  19 th  Jan . 

Th
on +v? SUIts were suits fo r  damages b ro ug h t 
res tae  20 th  Dec. 1916 b y  the  respondents 
th  P ^ i v e l y  aga inst the  present appe llan ts, 

e In d ia  General N a v ig a tio n  and R a ilw a y

* S p o rte d  by E d w a r d  J. M. C h a p l i n , Esq., Barrister-
a t - L a w .

a llirm e d  seven decrees o f R a n k in , J .

C om pany, and the  Assam  Benga l R a ilw a y  
(who are n o t concerned in  the  present appeal). 
R a n k in , J . t r ie d  the  su its  tog e the r and delivered 
ju d g m e n t th e re in  fo r  th e  p la in t if fs , and h is  
ju d g m e n t was a ffirm ed  on appeal.

The m a in  question  ra ised on the  appeals was 
w h e the r on th e  facts o f the  case th e  steam ship 
com pany was lia b le  fo r  th e  de s tru c tion  o f the  
respondents’ goods b y  fire  upon the  ground  o f  
negligence o r a t a ll.  The c la im  was fo r  damages 
fo r  th e  loss o f ce rta in  chests o f tea , de live red b y  
th e  respondents to  th e  Assam Benga l R a ilw a y  
C om pany fo r  carriage b y  ra i l to  C h itta go ng  
fo r  sh ipm en t to  E ng la nd . The h i l l  section 
o f  th e  ra ilw a y  h a v in g  been breached, th e  ra ilw a y  
com pany d iv e rte d  the  tra ff ic  to  G auha ti on the  
B ra h m a p u tra  to  be sent on b y  w a te r to  Chand- 
p u r, and  thence b y  t ra in  to  C h ittagong . The 
term s o f  carriage were ( in te r a lia ) th a t  the  ra i l
w a y  com pany “  w i l l  n o t be liab le  fo r  loss o r 
damage a ris ing  fro m  fire , the  ac t o f God, o r 
c iv i l  com m o tion .”  O f th e  packages a certa in  
num ber had  been destroyed b y  fire  a t G auhati 
on a vessel o f the  steam ship com pany to  w h ich  
th e y  had  been rem oved b y  th e  ra ilw a y  com 
pany.

On th e  20 th  Dec. 1916 the  said su its  were 
in s titu te d  b y  the  respondents respective ly  
aga inst th e  Assam Bengal R a ilw a y  (as f irs t 
de fendan t), and  the  steam ship com pany as 
second de fendan t. A  w r it te n  s ta tem ent o f  
defence p u t  in  on be ha lf o f  th e  ra ilw a y  com pany 
pleaded, in te r a lia , th a t  no no tice  o f ac tion  
had  been g iven as requ ired  b y  the  In d ia  
R a ilw ays  A c t  o f 1890, s. 77. The s u it was 
the reupon w ith d ra w n  as aga inst th e  ra ilw a y  
com pany.

A t  the  hearing  before R a n k in , J . the  p la in 
t if fs ,  as am ended, alleged th a t  the  steam ship 
com pany were com m on carriers and th a t  the  
goods had  been lo s t b y  the  negligence o f the  
steam ship com pany. W hen th e  case came on 
fo r  t r ia l  issues were fram ed  b y  the  learned 
judge  as fo llow s :

1. Were the goods delivered to  the railway 
company for carriage upon a contract between 
the p la in tiff company and the railway company 
fo r the carriage thereof fo r the entire journey to 
Chittagong ?

2. (a) D id  the ra ilway company enter in to  an
agreement w ith  the p la in tiff in  respect of the said 
goods on behalf o f the steamer company ? (b) I f
so, had the ra ilway company au tho rity  to do so ?

3. A t the tim e o f the fire were the goods on board 
the steamer company’s fla t in  pursuance o f any, 
and i f  so, what contract between the p la in tiff com
pany and the steamer company ?

4. ” I f  not, is the p la in tiff company en titled  to  
m ainta in th is  action against the steamer company ?

5. Were the goods lost by reason o f the negli
gence o f the steamer company ?

U p on  the  f irs t  p o in t R a n k in , J . he ld  th a t 
the re  was no c o n tra c t between th e  p la in t if fs  
and the  steam ship com pany. U p on  th e  p o in t 
as to  w h e the r th e  present appe llan ts  were 
com m on carrie rs  o f the  tea he said, speaking 
genera lly  : “  The steam ship com pany is engaged 
in  th e  business o f tra n s p o rtin g  fo r  h ire  p ro p e rty  
fro m  place to  place b y  in la n d  n a v ig a tio n  fo r
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a l l persons in d is c r im in a te ly  and th e  question 
rem ains w he the r because i t  was do ing th is  
p a r tic u la r  set o f jo u rn eys  fo r  th e  ra ilw a y  
com pany b y  a special f lo t i l la  w h ich  was devoted 
fo r  th e  t im e  to  th is  purpose o n ly  and w h ich  
was m a k in g  a th ro u g h  ru n  to  C handpur i t  
was de pa rtin g  fro m  its  usual business and 
engaging in  a d iffe re n t k in d  o f business, v iz ., 
th e  business o f a sub -con tra c to r fo r  th e  ra ilw a y  
in  such special sense as takes i t  quoad these 
jo u rn e ys  o u t o f th e  avoca tion  o f a com m on 
c a rr ie r.”  H e  th e n  answered th is  question in  
th e  nega tive . W ith  regard  to  the  fo u r th  p o in t 
w h ich  was a c la im  in  to r t ,  he he ld  th a t  the re  
had  been negligence on th e  p a r t  o f the  steam ship 
com pany. A c c o rd in g ly  he made decrees in  
fa v o u r o f th e  p la in t if fs .

U p on  appeal those decrees were a ffirm ed  b y  
Sanderson, C .J., and  R ichardson , J . Sander
son, C .J. he ld  th a t  the re  cou ld be no d o u b t th a t  
th e  general business o f  th e  a p p e lla n t com pany 
was th a t  o f com m on carrie rs . F u r th e r, he 
agreed th a t  the  p la in tiffs ' had , b y  th e ir  ow n 
evidence, established a p r im d  fac ie  case o f 
negligence aga inst th e  steam ship com pany, 
an d  the  defendants, h a v in g  fa ile d  to  m ake an y  
a tte m p t to  discharge th e  onus w h ich  la y  upon  
th e m  un de r sect. 9 o f  th e  Carriers A c t,  the re  
was no g round  fo r  d is tu rb in g  th e  learned ju d g e ’s 
f in d in g  in  th a t  respect. R ichardson , J ., in  
h is ju d g m e n t, in tim a te d  the  v ie w  th a t  i t  was 
in cu m b e n t on th e  steam ship com pany to  p rove  
th a t  in  th e  p a r tic u la r  case i t  d id  n o t ac t in  
the  ca p a c ity  o f a com m on ca rrie r. I n  the  
re su lt decrees were d ra w n  up  d ism issing the  
appeals.

The steam ship com pany appealed.
The In d ia n  Carriers A c t  1865 (N o. I I I .  o f  1865) 

p rov ides :
Sect. 2 : In  th is A ct, unless there be something 

repugnant in the subject or context— “  common 
carrier ”  denotes a person, other than the Govern
ment, engaged in the business o f transporting for 
hire property from  place to  place, by land or 
in land navigation, for a ll persons indiscrim inately.

Sect. 8 : N o tw ithstanding anything herein 
before contained, every common carrier shall be 
liable to  the owner for loss o f or damage to  any 
property delivered to  such carrier to  be carried 
where such loss or damage shall have arisen from 
the negligence or crim inal act o f the carrier or any 
o f his agents or servants.

Sect. 9 : In  any su it brought against a common 
carrier fo r the loss, damage or non-delivery o f 
goods entrusted to  h im  for carriage, i t  shall not 
be necessary for the p la in tiff to  prove th a t such 
loss, damage or non-delivery was owing to  the 
negligence or crim inal act o f the carrier, his servants 
or agents.

Dunne, K .C . and  K .  B row n  fo r  the  appe llan ts .
N eilson, K .C ., and  E . F .  Spence fo r  the  

respondents.

The fo llo w in g  cases were c ited  :
B ru id  v . Dale, 8 Car. &  P. 207 ;
Irra w a d d y  F lo t i l la  Com pany  v . Bhug- 

wandas, L .  R ep. 18 I .  A . 121 ;
Belfast Ropework Com pany  v . Bushell, 118 

L .  T . Rep. 310 ; (1918) 1 K .  B . 210 ;

L iv e r A lk a l i  Com pany  v .  Johnson, 2 Asp, 
M a r. L a w  Cas. 332 ; 31 L .  T . R ep. 95 ; 
L .  R ep. 9 E x  338 ;

Scaife  v . F a rra n t, 33 L .  T . R ep. 278 ; 
L .  R ep. 10 E x  358 ;

Nugent v . S m ith , 3 Asp. M a r. L a w  Cas. 
198 ; 34 L .  T . R ep. 827 ; L .  R ep 1 ; 
C. P . D iv .  423 ;

H i l l  v .  Scott, 73 L .  T . R ep. 210 ; (1895) 
2 Q. B . 371 ; a ffirm ed 8 A sp. M ar. L a w  
Cas. 109 ; 73 L .  T . R ep. 458 ; (1895) 2
Q. B . 713 ;

Johnson  v . M id la n d  R a ilw a y  Com pany, 4 
E x c h . 367.

T h e ir  Lo rdsh ips  to o k  tim e  to  consider th e ir  
ju d g m e n t.

L o rd  Shaw.— These are consolida ted appeals 
against decrees da ted th e  30 th  N o v . 1921, 
pronounced b y  th e  H ig h  C ourt o f Jud ica tu re  
a t F o r t  W ill ia m  in  Benga l. These decrees 
a ffirm ed seven decrees o f R a n k in , J . da ted the 
19 th  Jan . 1921.

The ac tio n  was d irec ted  b y  th e  respondents 
aga inst th e  Assam -Bengal R a ilw a y  Com pany 
as w e ll as the  present appe llan ts , the  In d ia  
General N a v ig a tio n  and R a ilw a y  Com pany. I t  
was dism issed b y  consent against the  fo rm er 
called th e  ra ilw a y  com pany, and  i t  p ro 
ceeded aga inst th e  la tte r ,  ca lled th e  sh ipp ing 
com pany.

The p la in t if fs ’ c la im  is fo r  damages fo r  the  
loss o f ce rta in  tea , p a r t  o f a consignm ent o f 
th e ir  goods w h ich  in  N o v . 1915 was de live red 
b y  th e  respondents to  th e  ra ilw a y  com pany fo r 
th e  purpose o f tra n s p o rt fro m  Assam to  
C h ittagong  fo r  sh ipm en t to  E ng la nd . Con
signm ents are in  o rd in a ry  course thu s  taken 
and carried  over a ll the  ra ilw a y  com pany’s own 
line  w ith o u t recourse to  an y  o th e r system  o f 
tra n s p o rt.

A  section o f th e  line , how ever, sou th  o f 
L u m d in g , in  June 1915, broke dow n . I t  had 
b roken  dow n tw o  years p re v io u s ly  and 
arrangem ents had  the n  been made fo r  ta k in g  the 
goods b y  ships o r fla ts  fro m  G auha ti on the 
B ra h m a p u tra  r iv e r  dow n to  C handpur on the 
M eghna r iv e r . A t  th e  la tte r  p o in t th e  goods 
cou ld  again be p u t  on ra i l and  so reach 
C h itta go ng  T h is  r iv e r  service was perform ed 
b o th  in  1913 and 1915 b y  the  present appellants- 
The o n ly  ba rga in  on th e  sub ject o f the  goods in  
the  present case was con ta ined  in  a single le tte r  
da ted  the  11th June 1915 fro m  th e  tra ff ic  m an
ager o f the  ra ilw a y  com pany to  the  agents o f the 
sh ipp ing  com pany and was to  the  effect th a t

A ll tea from  Upper Assam stations fo r Chittagong 
w ill be diverted v ia  Chandpur and Gauhati. The 
division o f the fre ight between the steamer company 
and th is  ra ilw ay follow ing the precedent o f 1913-
N o  cond itions  o f a n y  k in d , o th e r th a n  th a t 
were e ith e r produced o r p roved .

W h a t happened to  th e  goods was th a t  they 
were conveyed fro m  B o rd u b i R oad (Assam/ 
b y  ra i l to  G auha ti. The ra ilw a y  h a v in g  broken 
dow n th e  goods were the re  p u t  on  board the 
steam ship com pany’s f la t  Cauvery fo r  ca rriage 
b y  r iv e r  to  C handpur.
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On the  21st Dec. 1915, w h ile  the  vessel was 
s t ill ly in g  a t G auha ti, a fire  broke o u t and 
certa in  o f th e  tea  was destroyed

There were tw o  questions in  th e  case. F irs t,  
w hether th e  steam ship com pany were liab le  
to  the  respondents, th e  owners o f th e  goods, in  
damages as a com m on c a rrie r ; and  second, 
w hether i f  n o t so lia b le , th e y  were liab le  a t 
common la w , b y  reason o f the  fire  ha v in g  been 
caused th ro u g h  th e ir  negligence. T h e ir L o rd - 
s“ ips have n o t th o u g h t i t  necessary to  deal w ith  
th is  second legal head o f c la im , th e  m ate ria ls  
to r w h ich  are in  th e  evidence, because th e y  are 
c t op in ion  th a t  th e  judgm en ts  pronounced b y  
o ° th  the  cou rts  be low  on th e  f irs t  p o in t are 
c learly  r ig h t ,  v iz ., th a t  th e  sh ipp ing  com pany in  
the circum stances described were unde r th e  law  
° t  In d ia  com m on carriers and answerable to  the  
owner in  damages as per the  decrees.

I t  was q u ite  c le a rly  established, to  use the  
language o f th e ir  ow n w itness, P a rro t, one o f 
th e ir  s ta ff : “  W e are u n d o u b te d ly  com m on 
carriers so fa r  as th e  r iv e r  p o r tio n  o f  th e  jo u rn e y  
' s concerned.”  The case fo r  th e  appe llants, 
oowever, was th a t  b y  reason o f th e  special 
oa ture o f th e  co n tra c t o f  carriage en tered in to  
In th is  case the  de nom ina tion  o f com m on 
carriers cou ld  n o t a p p ly  to  the m  n o r the  
'a b i l ity  o f com m on carriers a tta ch .

There was considerable reference made to  the  
aw  o f E ng la nd . W h e th e r the  re s u lt unde r th a t  
aw w o u ld  have been in  a n y  wise d iffe re n t 

ti|0m th a t  a rr iv e d  a t is d o u b tfu l enough ; b u t 
. reference was unnecessary, because the  

Point to  be decided arises unde r th e  la w  o f 
n dia. The tru e  question  in  th e  appeal s im p ly  
s W hether unde r th e  Carriers A c t, N o . 3, w h ich  
cceived th e  assent o f th e  G overnor-G enera l in  
°u n c il on the  14 th  Feb. 1865, th e  d e fin itio n  o f 

common c a rrie r the re  m entioned covers the  
Ppellants quoad th e  present transa c tion , 

a t d e fin itio n  is to  th e  fo llo w in g  effect :
j n I n  th is  A c t ,  un less th e re  be s o m e th in g  re p u g n a n t 

th e  s u b je c t o r  c o n te x t— “  C om m on c a r r ie r  ”  
enn otes a  pe rson , o th e r  th a n  th e  G o v e rn m e n t, 

gaged i n n le business o f  t ra n s p o r t in g  f o r ‘h ire  
n °P ert y  f ro m  p lace  to  p lace , b y  la n d  o r in la n d  

‘ W g a tio n , fo r  a ll persons in d is c r im in a te ly .

f  is n o t denied th a t  th e  appe llan ts  were de 
fQCt'\ en8a8e(I  ' n tin - business o f tra n s p o rtin g  
j , ' ' ve p ro p e rty  fro m  place to  place b y  . . . 
is n a v ig a tio n .”  The challenge, however, 
^  ' “ a t th is  was n o t done “  fo r  a ll persons in - 
ass^r ' tn in a te ly .”  There is no question raised 
ca • t *le goods be ing beyond the  appe llan ts ’ 
J ^ n g  c ap ac ity  ; th e y  in  fa c t, rece iv ing  a large 
Ca^ si"n m e n t, supp lied  th e  ships o r fla ts  to  
¡n '! •  So fa r  as the  words “  fo r  a ll persons 
ij. lscr*m in a te ly  ”  are concerned these s im p ly  
f0 r<1' '  th a t  persons so engaged in  and  ca te ring  
tio  ’Us' ness sa tis fy  the  dem ands o r app lica - 
a t p k custom ers as th e y  come and are n o t
the r t y . t0  r(Tuse business. T h is  arises fro m  
etl P ub lic  em p loym en t in  w h ich  th e y  are 
f r o m * * '  A p a rt fro m  danger a ris ing , say, 
Ca 1 the  na tu re  o f the  goods rece ived, the  
g0ori,er *s by  h is office bound to  tra n s p o rt the  

as Us c le a rly  as i f  the re  had been a special

c o n tra c t w h ich  p u rp o rte d  so to  b in d  h im , and he 
is answerable to  the  ow ner fo r  safe and sound 
de live ry .

In  th e  present case a ll o f  these p ropos itions  
are a d m itte d  ; b u t  i t  is said th a t  the re  was here 
a co n tra c t o f a special n a tu re . The specia lities 
in  i t  were tw o , f irs t  th a t  th e  sh ipp ing  com pany 
d id  in  fa c t assign p a r tic u la r  fla ts  fo r  th e  con
siderable b lo ck  o f business com ing to  th e m  a t 
G auhati b y  reason o f th e  ra ilw a y  breakdow n ; 
and secondly, th a t  these fla ts  were destined 
fro m  G auhati to  C handpur w ith o u t ca llin g  a t 
th e  o rd in a ry  in te rm e d ia te  po rts . On th e  f irs t  
o f these po in ts  th e ir  Lo rdsh ips  w o u ld  observe 
th a t  the re  is no w r it te n  p ro o f in  th e  case a p a rt 
fro m  th e  le tte r  a lready  re fe rred  to , w h ich  was 
s im p ly  to  th e  effect th a t  the  ra te  fo r  carriage 
w o u ld  be th e  same as th a t  charged in  1913. 
A n d  as to  special fla ts  be ing em ployed the re  is 
no trace  in  the  evidence th a t  i f  the re  had  been 
o th e r custom ers’ goods a w a itin g  sh ipm en t fo r  
C handpur and consigned to  C h ittagong , these 
cou ld  n o t and w o u ld  n o t have been sent a long 
w ith  the  cargo take n  over fro m  the  ra ilw a y  
com pany. In  sho rt, the  idea o f th is  p o rtio n  
o f th e  r iv e r  carriage be ing a te m p o ra ry  and 
exclus ive m onopo ly  fo r  one single custom er on 
special te rm s e n tire ly  disappears.

On the  second p o in t, v iz ., th a t  th is  was a 
th ro u g h  rou te , th e ir  Lo rdsh ips fa i l  to  see how  
th a t  c ircum stance decategorises the  appe llan ts  
fro m  being com m on carriers under the  s ta tu te , 
o r relieves th e m  fro m  th e ir  legal ob liga tions as 
such. In  o rder to  effect such a resu lt the  
p a rtic u la r co n tra c t w o u ld  requ ire  to  come up 
to  th is , th a t  quoad th a t  transa c tion , ano the r 
and d iffe re n t ty p e  o f business had been 
entered on.

W hen, fo r  a p a rtic u la r c o n tra c t, special 
te rm s are desired w h ich  in v o lv e  a d iffe re n t 
ca tegory o f l ia b i l i t y ,  the re  is n o th in g  to  p re v e n t 
th a t  be ing secured ; sect. 6 o f th e  In d ia n  
Carriers A c t  can then  be take n  advan tage o f. 
The language o f sect. 6 is as fo llow s :—

T h e  l ia b i l i t y  o f  a n y  com m on  c a rr ie r  f o r  th e  loss, 
o f  o r  dam age to  a n y  p ro p e r ty  d e liv e re d  to  h im  
to  be c a rr ie d , n o t b e in g  o f  th e  d e s c r ip t io n  co n 
ta in e d  in  th e  Schedule  to  th is  A c t ,  sh a ll n o t be 
deem ed to  be l im i te d  o r  a ffe c te d  b y  a n y  p u b lic  
n o tic e  ; b u t  a n y  such  c a r r ie r  . . . m a y , b y  
spe c ia l c o n tra c t ,  s igned b y  th e  o w n e r o f  such 
p ro p e r ty  so d e liv e re d  as la s t a fo resa id  o r  b y  som e 
person d u ly  a u th o r is e d  in  t h a t  b e h a lf b y  such 
o w n e r, l im i t  h is  l ia b i l i t y  in  re spec t o f  th e  sam e. 
T h e  g o o d s  w e re  a c c e p te d  f o r  d e l iv e r y  b y  th e  
a p p e l la n ts  w i t h o u t  a n y  s u c h  s p e c ia l s ig n e d  
c o n t r a c t  f o r  l im i t a t i o n  o f  l i a b i l i t y .

W h a t is requ ired  in  the  case o f a person w ho  
answers the  d e fin itio n  under the  In d ia n  Carriers 
A c t, v iz ., o f  tra n s p o rtin g  fo r  h ire  goods fro m  
place to  place fo r  a ll persons in d is c r im in a te ly , 
is th a t  the  na tu re  o f the  c o n tra c t entered in to  
m ust e ith e r have the  l im ita t io n  o f the  l ia b i l i t y  
under the  In d ia n  Carriers A c t made expressly 
and  in  w r it in g  o r the  fac ts  m ust be such th a t  
fo r  th e  c o n tra c t in  question  the  c o n tra c to r 
was de pa rting  fro m  h is usual business and 
engaging in  a d iffe re n t typ e  o f business fro m  
th a t  o f com m on ca rrie r. The judges in  b o th
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courts  appear to  have n o t o n ly  c o rre c tly  looked 
a t th e  case fro m  th is  p o in t o f v iew , b u t to  have 
been e n tire ly  r ig h t  in  th e ir  conclusion. R a n k in ,
J . pu ts  the  m a tte r thu s  : “  The o n ly  question is 
w hethe r, because i t  was do ing th is  p a rtic u la r 
set o f jou rneys  fo r  the  ra ilw a y  com pany b y  a 
specia l f lo t i l la  w h ich  was devoted fo r  th e  tim e  
to  th is  purpose o n ly  and w h ich  was m ak in g  a 
th ro u g h  ru n  to  C handpur, i t  was de pa rting  
fro m  its  usual business and  engaging in  a 
d iffe re n t ty p e  o f business, v iz ., th e  business 
o f a sub -con tra c to r fo r  the  ra ilw a y  in  such 
special sense as to  take  i t  quoad these journeys 
o u t o f th e  avoca tion  o f a com m on ca rrie r. On 
the w hole, I  th in k  i t  was n o t.”

T h e ir  Lo rdsh ips agree th a t  the  question  is 
c o rre c tly  thu s  p u t in  la w  and  th e  p rope r 
answer g iven  in  fa c t.

Sanderson, C .J. quotes the  passage ju s t  g iven 
and agrees w ith  i t ,  as do th e ir  Lo rdsh ips  ; and 
R ichardson , J . pu ts  the  m a tte r  s im p ly  thu s  : 
“  A  com m on ca rrie r canno t d ive s t h im se lf o f 
his respons ib ilities  as such w ith o u t sa tis fy in g  
th e  c o u rt th a t  in  th e  p a r tic u la r  tra n sa c tio n  he 
acted  in  some o th e r cap ac ity , and  in  th is  case, 
in  m y  op in ion , the  ap p e lla n t com pany have n o t 
discharged the  bu rden  w h ich  la y  upon  th e m .”  

T he  above also appears correct.
As a lrea dy  m en tioned, a ll o th e r po in ts  in  

the  case have disappeared.
T h e ir Lo rdsh ips  w i l l  h u m b ly  advise H is  

M a je s ty  th a t  th e  appeals shou ld  be dismissed
w ith  costs. A ppeals dismissed.

S olic ito rs fo r  the  appe llan ts , M organ , P rice , 
Gordon, and M arley .

S olic ito rs fo r  the  respondents, Sanderson 
a n d  O rr D ignam s.

H i l l ,  J .  granted a decree w ithou t req u irin g  the
p la in t i f f  to f i le  the usual a ffidavit.

Action of limitation of liability.
The p la in t if fs , the  Portuguese G overnm ent 

as owners o f th e  steam ship Coim bra, c la im ed to  
l im i t  th e ir  l ia b i l i t y ,  unde r sect. 503 o f the 
M erchan t S h ipp ing  A c t  1894, in  respect o f a 
co llis ion  w h ich  to o k  place in  the  N o r th  Sea on 
th e  26 th  Feb. 1923, between th e  Coim bra  and 
the  R r it is h  steam ship Echo. The Echo was 
sunk  and  he r owners subsequenty recovered 
ju d g m e n t against th e  owners o f th e  Coim bra  on 
th e  16 th  M a y  1923.

The p la in t if fs  pleaded in  th e  usual fo rm  
se ttin g  o u t in  th e ir  s ta tem e n t o f c la im  the 
circum stances o f th e  co llis ion , th e  ju d g m e n t, 
and the  tonnage o f th e ir  vessel ca lcu la ted  in  
accordance w ith  the  M erchan t S h ipp ing  A cts, 
and a lleg ing  th a t  the  co llis ion  to o k  place w ith 
o u t th e ir  ac tu a l fa u lt  o r p r iv i t y .  T h e y  cla im ed 
to  l im i t  th e ir  l ia b i l i t y  on 2333 tons a t SI. pe r ton , 
nam e ly  to  18,6641. and in te res t. They 
filed  no a ff id a v it v e r ify in g  the  s ta tem ent o f 
c la im .

A t  the  t r ia l  the  owners, m aster and crew  o f 
th e  Echo, and th e  cargo owners appeared.

A . T . B u c k n ill fo r  th e  p la in t if fs .
D um as  fo r  the  de fendants, the  owners, 

m aste r and crew  o f th e  Echo, and th e  cargo 
owners, consented to  a decree as p rayed .

Hill, J. granted a decree without requiring 
an affidavit verifying the statement of claim 
to be filed.

S olic ito rs  : R. H . K in g  ; Thomas Cooper a n d  
Co. ; W altons  and Co.

HIGH COURT OF JUSTICE.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

Nov. 26, 1923.

(Before Hill, J .)

The Coimbra, (a)

L im ita t io n  o f lia b il ity — Practice— N o affidavit—  
M erchant S h ipp ing  A ct 1894 (57 &  58 V ie t, 
c. 60), s. 503.

I n  an action o f lim ita t io n  o f l ia b i l i ty  under sect. 
503 o f the M erchant S h ipp ing  A c t 1894 the 
p la in t if fs  d id  not f ile  the usual a ffidavit v e r if  y in g  
the ir statement o f c la im . The owners and crew 
o f the vessel in ju re d  in  the co llis ion , in  respect 
o f which judgm ent had been given against the 
p la in t if fs  in  the previous action, and some cargo 
owners appeared by counsel at the t r ia l and  
consented to a decree o f lim ita tio n .

(a) R epo rted  by  G io f f r e t  H u t c h in s o n , E«q .. B a r r is te r -  
a t-L a w .

J u ly  9, 16, and Dec. 21, 1923.

(Before Hill, J.)

The Russland. (a)

Salvage— Repairs  —  M a ritim e  lien— Possessory 
lien  —  P rio r it ie s  —  B a il —  C la im  to share in  
b a il g iven to defendant in  another action.

A n  accrued m aritim e  lien  fo r  salvage is  preferred 
to the possessory lie n  o f a sh ip  repa ire r who 
has done repa irs  to the ship. The ship 
repa ire r takes subject to salvage liens already 
accrued, notw ithstanding that the salvors have 
benefited by the repairs.

P la in t if fs  who have a c la im  against a res %n 
respect o f which b a il has been given to p la in tiffs  
in  another action have no rig h t to share in  such 
ba il.

Salvage services were rendered to a vessel by f i ve 
sets o f salvors and she was u ltim ate ly  brought 
in to  safety and placed in  a repa ire r's  yafd  
where repa irs  were executed to the order o f the 
owners o f the vessel. Subsequently each se 
o f salvois commenced an action, and an action 
was also commenced by the sh ip  repairers, who 
had possession o f the vessel, c la im ing  '

(a) Reported by G e o f f r e y  H u t c h in s o n , Esa., B arrister-
at-Law.
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contract p rice  fo r  the repairs . The owners 
appeared in  the f irs t  action, and gave a 
so lic ito r's  understanding to prov ide b a il fo r  
the ship in  the sum o f 1000Z., and fo r  the cargo 
and fre ig h t in  the sum o f 3271. 18s. 8 d., where
upon the cargo was released. They d id  not, 
however, take any fu rth e r step, no r d id  they 
appear in  the subsequent actions. The s ix  
actions came before the court on m otions fo r  
judgm ent in  default o f defence or o f appearance. 
The vessel had been sold, and had realised 
the sum o f 8891. 8s. 6d., after paym ent o f 
expenses.

Held  ( i.)  that there was no p r in c ip le  in  law which  
enabled the cla im  o f the sh ip  repa ire r to be 
preferred to an accrued m aritim e  lie n  fo r  
salvage; ( ii.)  that the undertak ing fo r  b a il 
having been given to answer the c la im  o f the 
p la in t if fs  to whom i t  was given, there was no 
undertaking to give b a il to answer any other 
c la im , and no p a r ty  could c la im  against the 
ha il except the p la in t if fs  to whom the under
tak ing was given ;  ( iii.) ‘ that, the p la in t if fs  
toho had obtained ba il, in  whose action the 
values amounted to 12171., could treat 327/1217 
° f  i 0001. as b a il representing the cargo and
Height.

of0« 0 -  in  s ix  actions fo r  ju d g m e n t in  de fau lt 
defence o r in  d e fa u lt o f  appearance.
I  he p la in t if fs , in  th e  o rder o f t im e  o f th e ir  

’ " i t s ,  were :
owners, m aster, and crew o f the  p ilo t  

v i er Coytobee.
o —le Tees T o w in g  C om pany L im ite d  as 
v  Uers ° i  th e  tu g  Laceby, and as ha v in g  done 

°ou s  salvage opera tions, 
v i lo t  D ix o n .

Cr, ke C leveland S h ipp ing  and L igh te rage  
® P any L im ite d .

e Tees T ow ing  C om pany as owners and 
„ „ j  " 'a s te rs  and crews o f the  tugs Florence 
an !‘ Ironopo lis .

m ith ’s D ry  D o ck  C om pany. 
j a ? n the  13 th  M arch  1923 th e  Russland, 
s t r < n w i th  a cargo o f k a in it  and po tash sa lt, 
^ a n d e d  ° n  t i le  ro ° ics a t th e  entrance to  the  
^v ithF ^ ees’ There the  p i lo t  steam er Coytobee 
w^ l le p la in t if f  D ix o n  on board  came up 
the ler> an,i  the  p la in t if f  D ix o n  to o k  charge a t 
Wa re9uest o f  the  m aster o f  th e  Russland. I t  
th a t i  eSeft  h y  D ix o n  th a t  the  m aster agreed 
in  a 1 shou ld  be p a id  lOOi. i f  he succeeded 
I''Zor ° a t ' n i i  th e  vessel th a t  t id e .”  The tu g  
wh;r<j*ice th e n  came up , and th e  Coytobee, 
w it]C 1 ; 'ar* fa ile d  to  m ove the  Russland  alone, 
Hus I ^ he lp  o f th e  Florence  tow ed  o ff  the  
rive * an^  ail<t  tog e the r th e y  to o k  her up  the  
The V,W' lcre th e y  were jo in e d  b y  the  Ironopo lis . 
I j ar i Ussland  was u lt im a te ly  p u t  on  Harkness 
Clev i ° n th e  14 th , 15 th , and 17 th  the  
act ine a »d  S h ipp ing  and L igh te rage  Com pany, 
the R uPon the  in s tru c tio n s  o f the  agents o f 
ca r„  Ufisland and her cargo, d ischarged the 
Underf the  Russland. On the  17 th  an
solicit aWnS to  Pro v i<Ie b a il was g iven  b y  
'vhie> °)rS ° n  h o i'a lf  o f  the  Russland  in  an ac tio n  

had been commenced on the  15 th  b y  the  
V o l . X V I . ,  N . S.

owners o f the  Coytobee, and th e  cargo was 
the reupon  released and  dispersed.

O n the  19 th  M arch  the  Russland  was p u t  in to  
S m ith ’s d ry  dock, and repa ired  b y  th e  p la in tiffs , 
S m ith ’s D ry  D o ck  and E ng ineering  C om pany. 
On the  28 th  th e  Russland  was abandoned b y  
her owners, and on th e  3 rd  A p r i l  she was 
arrested b y  th e  M arshal. S ubsequently the  
actions m en tioned  above were commenced, 
and m otions  came on fo r  ju d g m e n t in  d e fa u lt 
o f  appearance. S m ith ’s D ry  D o ck  and  E ng inee r
in g  C om pany in te rve n e d  in  the  ac tio n  com 
menced b y  the  Tees T o w in g  C om pany, and the 
Tees T ow ing  C om pany in te rvened  in  th e  ac tio n  
com m enced b y  M r. D ix o n . The facts fu l ly  
appear fro m  th e  ju d g m e n t.

J .  R . E ll is  C un liffe  fo r  the  Coytobee.
E . A .  R igby  fo r  the  Tees T ow ing  C om pany 

and  th e  m asters and crew o f the  Florence  and 
M onopolis .

G. P . Langton  fo r  M r. D ix o n . M r. D ix o n  is 
e n tit le d  to  be p a id  1001. in  accordance w ith  his 
agreem ent. I t  is n o t an  unreasonable figu re.

Clement Davies  fo r  S m ith ’s D ry  D o c k  and 
E ng ineering  C om pany. These p la in t if fs  have 
a possessory lie n  fo r  the  va lue o f th e  repairs 
w h ich  th e y  have done. A  possessory lie n  is 
superio r to  a m a ritim e  lie n  foT salvage n o tw ith 
s tan d in g  th a t  th e  possessory came in to  opera
t io n  a f te r  th e  m a ritim e  liens had  a ttached . 
R e liance was placed upon the  fo llo w in g  
a u th o r itie s  :

The Gustaf, 1862, Lush . 506 ;
The Im m acolate Concezione, 4 Asp. M a i. 

L a w  Cas. 208 ; 50 L .  ' I  R ep. 539 ; 9 
P rob . D iv .  37 ;

The Tergeste, 9 A sp. M a r. L a w  Cas. 356 ; 
87 L .  T . R ep. 567 ; (1903) P . 26 ;

The A lin e ,  1839, 1 W in . R ob. I l l  ;
I la rm e r  v . B e l l ; The B o ld  Buccleuch, 

1851, 7 M oo. P . C. 267 ;
H a ls b u ry ’s Law s o f E ng la nd , v o l. x x v i. ,  

pp . 624-5.
Geoffrey H u tch inson (J . B . A s p in a ll w ith  

h im ) fo r  the  C leveland S h ipp ing  and L igh te rage  
C om pany.— A n  u n d e rta k in g  fo r  b a il has been 
g iven  in  th e  ac tio n  b y  the  Coytobee in  the  fu l l  
va lue  o f the  cargo and fre ig h t. The c o u rt has 
the re fo re  co n tro l o f th e  res, and in  such a case 
i t  w i l l  n o t p a r t  w ith  co n tro l w ith o u t ensuring 
th a t  a ll ju s t  c la im s against the  res are satisfied :

The Jo a n n is  V a tis  (N o . 1), 15 Asp. M ar. 
L a w  Cas. 506 ; 126 L .  T . R ep. 718 ; 
(1922) P . 92.

There p la in t if fs  com m enced th e ir  a c tio n  against 
ship, cargo, and fre ig h t a n d  th e y  have a c la im  
fo r  th e  services to  the  cargo. A lte rn a t iv e ly  
the  c la im  o f the  Coytobee shou ld  be m arsha lled
against the  b a il. „  . ,,°  C ur. adv. vu lt.

Dec. 21, 1923.— H i l l , J .— T h is  is an  u n fo ru - 
na te  case. There are m a n y  cla im s to  a ve ry  
sm all fu n d . The p a u c ity  o f m oney is ill-co m p e n 
sated fo r  b y  th e  m u lt ip l ic ity  o f po in ts  in v o lv e d . 
The Russland  was a sm all s team er o f 680 ton s  
gross, and carried  a cargo o f k a in it ,  in  b u lk  and

P  P



290 ASPINALL’S M A R IT IM E  LAW  CASES.

A d m . ]  T h e  R u s s l a n d . [ A d m .

bags, and o f po tash  sa lt in  b u lk . O n the  15 th  
M arch  1923 she stranded on the  rocks to  the  
sou thw a rd  o f th e  R iv e r  Tees. As was a f te r 
wards discovered, she the re  rece ived v e ry  
serious b o tto m  and  o th e r damage. She was 
go t o ff, tow e d  u p  r iv e r ,  and placed a t a buoy , 
fou nd  to  be m a k in g  w a te r fas t, p laced on a 
ha rd , p a r t  discharged, holes p lugged, and 
pum ped o u t. She was th e n  m oved to  S m ith ’s 
D ry  D o ck  and te m p o ra r ily  repa ired. A f te r  a ll 
th is  service had been rendered and m uch 
expense in cu rre d  she was arrested and sold 
under th e  o rder o f the  C ourt. She rea lised 
gross 1137/. 13s. 6d. ; and ne t, a f te r  de du c ting  
M arsha l’ s expenses, 889/. 8s. 6d. T he  expenses 
inc lude  a p a ym en t to  S m ith ’s D ry  D o ck  Com 
p a ny  fo r  pum ps and  pu m p in g  fro m  th e  date 
o f a rres t— the  6 th  A p r i l— to  d e live ry  to  the  
purchaser, on th e  22nd M ay , w r its  c la im in g  
salvage were issued as fo llow s : F o lio  165, the  
15 th  M arch , owners, m asters and crew  o f  p i lo t  
c u tte r  Coytobee ; fo lio  181, th e  4 th  A p r i l,  the  
Tees T o w in g  C om pany L im ite d  as owners o f 
the  salved tu g  Laceby and  as h a v in g  done 
various salvage opera tions ; fo lio  193, the  
7 th  A p r i l,  M r. D ix o n , p i lo t  ; fo lio  204, th e  9 th  
A p r i l,  C leveland S h ipp ing  and  L igh te rage  
C om pany L im ite d  ; fo lio  180, th e  13 th  A p r i l,  
the  owners, m aste r and crew o f  tugs Florence  
and Irono po lis . The owners are th e  Tees 
T o w in g  Com pany, w ho are also the  p la in t if fs  
in  fo lio  181, and a fo lio  w h ich  I  had  n o t g o t in  
J u ly .  S m ith ’s D ry  D o ck  C om pany also issued 
a w r it .  S m ith ’s had a lready  in te rvened  in  fo lio  
181 se ttin g  up a possessory lien . The Tees 
T o w in g  C om pany in te rven ed  in  fo lio  193. N o  
appearance was entered b y  th e  defendants, 
excep t in  fo lio  165, and in  th a t  no defence was 
de live red . The su its  are the re fo re  a ll in  
d e fa u lt.

The m a in  contests as to  l ia b i l i t y  were 
d irec ted  to  the  c la im s o f D ix o n  and o f  S m ith ’s 
D ry  D o ck  C om pany as salvors. I  also had to  
be satisfied w ith  regard to  each o f the  cla im s 
upon the  a ffid a v its  as to  th e  na tu re  o f the  
c la im s. E v e ry b o d y , however, to o k  p a r t  in  a 
con test as to  p r io r it ie s . The fu n d  in  c o u rt repre
sents o n ly  the  ship. The M arsha l was never 
in s tru c te d  to  a rrest e ith e r th e  cargo o r fre ig h t. 
The cargo o r w h a t was o f any value had been 
landed  before the  date o f th e  w r its  except the  
f irs t  fo lio  165. In  th a t  ac tio n  b y  the  Coytobee a 
s o lic ito r ’s u n d e rta k in g  to  p u t  in  b a il to  answer 
sh ip , cargo, and fre ig h t to  the  a m o un t o f 1000/. 
was g iven , and th e  p la in t if fs  in  th a t  ac tion  
m us t the re fo re  be ta ke n  as ha v in g  a c la im  
against so m uch  o f th e  b a il as represents cargo 
and fre ig h t as w e ll as against th e  proceeds o f the  
sh ip . The o n ly  figures I  have are a s ta tem en t 
in  the  de fendants ’ so lic ito rs ’ le tte r  g iv in g  
values as fo llow s : “  Cargo, 151/. 8s. ; fre ig h t, 
176/. 10s. 5d— 327/. 18s. 8d.”  T h is  added to  the  
rea lised va lue o f  the  sh ip— 889/. 8s. 6d .— gives 
a to ta l o f  1217/. 7s. 2d. In  m y  op in ion  
327/1217 o f  1000/. m us t be tre a te d  as b a il 
representing  cargo and fre ig h t— say 268/. 
These p la in t if fs  the re fo re  have a c la im  against 
th e  sh ip  va lue  889/.— and b a il representing

cargo and  fre ig h t 268/. The o th e r p la in tiffs  
have a c la im  o n ly  aga inst the  sh ip  va lue 889/.

I  m us t now  consider the  c la im  to  see (1) 
w h e the r the  a ffid a v its  prove a salvage service, 
and (2) th e  va lue o f  the  services p roved . The 
Coytobee w i th  D ix o n  on board  was f irs t  on the 
scene. She is a sm all screw steam er used as a 
p i lo t  c u tte r . She w e n t o u t w ith  her crew  o f  
s ix  and s ix  p ilo ts  and fou nd  the  Russland  
le ak in g  b a d ly  and w ith  fires d raw n . I t  was 
ab ou t one h o u r’s flood  when she a rrive d . T hey  
recovered a boa t w h ich  was a d r if t  and P ilo t  
D ix o n  was requested to  take  charge and w en t 
on board . The Coytobee made fas t and broke 
tw o  sm all w ires b u t  fa ile d  to  m ove her. The 
Florence  the n  a rr iv e d  and made fast. The 
Florence  was a tu g  o f 117 tons gross. Toge ther 
th e y  g o t her o ff. T hey  to o k  her up r iv e r ,  a 
distance o f  th ir te e n  m iles to  a buoy . T ow ards 
the  end o f th is  towage th e  Irono po lis  also as
sisted. The service o f th e  Coytobee ended a t th e  
buoy . H e r expense in  dam aged ropes is 
6/. 5s. A p p a re n tly  the  Coytobee was n o t o f  
su ffic ien t pow er to  ge t th e  Russland  o ff the 
rocks w ith o u t the  m ore p o w e rfu l a id  o f th e  
Florence, b u t  she he lped in  g e ttin g  her o ff and 
in  ta k in g  her up r iv e r . D ix o n  says he had a 
ve rb a l ba rga in  w ith  the  m aste r o f th e  Russland  
fo r  100/. H e pleads th a t  th is  ba rga in  was 
con firm ed b y  a w r it te n  m em orandum , b u t his 
a ff id a v it does n o t e x h ib it  i t .  The ba rga in  
was “  th a t  th e  p la in t if f  should be p a id  100/- 
i f  he succeeded in  re flo a tin g  the  vessel th a t 
t id e .”  W h a t d id  th a t  mean ? I t  is ve ry  
vague. I f  i t  m eant th a t  he was to  have 100/. fo r 
h is personal service, w h a teve r o th e r assistance 
had to  be accepted and pa id  fo r, i t  was, hav ing  
regard to  the  sm all size o f the  sh ip  and the 
smallness o f  th e  values w h ich  cou ld  possible 
be a t stake, an oppressive ba rga in , and I  
cou ld  n o t up ho ld  i t  ; i f  i t  m eant i f  he 
and th e  Coytobee succeeded in  re flo a tin g  the 
Russland, th e y  d id  n o t ; i t  was o n ly  w ith  the 
assistance o f the  Florence  th a t  th e  Russland  
was re floa ted . I t  is m ost in  fa v o u r o f D ix o n  
to  d isregard the  alleged ba rga in  and tre a t b in 1 
as a sa lvo r and aw ard  h im  such a sum  as his 
services are e n tit le d  to . I  th in k  I  can p ro pe rly  
do so fo r  th e  te rm s o f  th e  agreem ent are so 
un ce rta in  th a t  I  canno t fin d  a b in d in g  agree
m en t. H is  services on board  th e  Russland  
con tinued  u n t i l  th e  Russland  was p u t  on  the 
ha rd . T he  Russland  be ing a t th e  buoy  was 
fou nd  to  be m a k in g  w a te r v e ry  ra p id ly  and was 
p u t  on the  ha rd  b y  the  tugs  Florence  and 
Irono po lis . N e ith e r the  Coytobee n o r D ixo n  
rendered any service a f te r  th a t.  T hey  had 
assisted to  b r in g  the  Russland  fro m  the  rocks 
o ff th e  m o u th  o f  the  Tees to  th e  ha rd  in  the 
h a rb o u r ; b u t fo r  the m , and s t i l l  m ore the 
Florence, she m ig h t poss ib ly  have floa ted on 
w ith  th e  tid e , b u t she w o u ld  have been in  a 
helpless c o n d itio n . On the  ha rd  she was 111 
com p ara tive  phys ica l sa fe ty , b u t  as even 
p roved  she was a lm ost c e rta in ly  a constructive  
to ta l loss and so was her cargo. F o r  the  ship 
o n ly  became w o r th  th e  price she sold fo r  by 
reason o f subsequent services and expend itu re
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a la rge am o un t. She la y  on th e  ha rd  fro m  
Rie 13 th  to  the  19 th  M arch . The Tees T ow ing  
Com pany had  p u t  pum ps on board  o f her w h ile  
/ b l  a t th e  buoy. T h e ir rep resen ta tive  made 

arrangem ents fo r  her be ing p u t  on  the  
ftard. T hen  th e  Florence  and th e  Irono po lis  
Put her the re  and w ires were p u t  ashore b y  
/ 'e m . T h e ir  salvage tu g  Laceby p u t  on  board 
fter pum ps. T he  Laceby and the  Iro n o p o lis  
m oved fu r th e r  up  on th e  fo llo w in g  tides.

hence fo rw ard the  Laceby and th e  Iro n o p o lis  
retna ined alongside, us ing th e ir  pum ps, and a 
m unber o f  m en were em ployed g e ttin g  a t and 
P "S iring  holes. The to ta l expense in cu rred  

y  the  Tees T o w in g  C om pany, in c lu d in g  
12s. 3d. pa id  fo r  la bo u r, came to  

l i s .  3d. W h ile  the  Russland  was on the  
ard a p o r tio n  o f her cargo— 297 tons in  a l l—  
as discharged in to  lig h te rs  and ta k e n  to  a 

T h 'arf, 257 tons sound and 40 tons damaged, 
his w o rk  was done b y  the  C leveland S h ipp ing 
"m p a n y  L im ite d  unde r a rrangem en t w ith  a 

 ̂ r - Osten. T h e ir  o u t-o f-p o cke t expenses came 
3s., and th e y  used a tu g  and jig g e r o f 

, / i r  ow n. The cargo seems to  have been 
.^c h a rg e d  ex ligh te rs  on to  th e  w h a r f  o f the  

yne and Tees S team shipp ing C om pany
j. lrn ite d  w ho filed  an a ff id a v it show ing a c la im  

r  231. 18s. 8d. B u t  as th is  was c le a rly  w o rk  
to  tL  a t recl uest  o f the  sh ip ’s agents and was 

cargo alone and was n o t on “ no cure no 
„ /  te rm s no c la im  against th e  Russland  can 
n Se’ and indeed these c la im an ts  have issued 
to  th e  19 th  M arch  the  sh ip  was ta ke n
*ji S m ith ’s d ry  dock, and th e  services o f the  
th  ?S ^ 'ow *ng C om pany the re  ceased excep t th a t  
A s ^  Pum Ps w ere n o t rem oved t i l l  th e  20 th . 
I  to  the  C leveland S h ipp ing  C om pany L im ite d , 

uP °n the  a ff id a v it,  unable to  f in d  th a t  the  
and*C WaS ^ one uPon 11 no cure no p a y  ”  te rm s, 
t j j i essentia l e lem ent o f a salvage c la im  is 
th < r< * ° rc w a n tin g . The w o rk  m a in ly  benefited 
the ° a r®° and th e  fa c t th a t  th e y  d id  n o t cause 

,cargo to  be arrested con firm s th e  v ie w  th a t  
aj/ , l r  c la im  was n o t fo r  salvage, b u t  fo r  w o rk  
0tl la b o u r done. I t  con ferred some benefit 
Pav Ŝ 'P ’ b u t unless done on “ no cure no 
sal j te rrns does n o t g ive  th e m  a r ig h t  to  a 
per'.aSe aw ard . I  th in k  th e y  m us t lo o k  to  the  
a flid JIlS " l ' °  em p loyed th e m ; upon th e ir  

a v it  th e y  seem to  have a good c la im .
8; iijC ,t be 19 th  M arch  th e  sh ip  was ta k e n  to  
Tow ' S I ) r y  D o ck , and th e  service o f th e  Tees. J  IH 1 .V 4  1/ i l V /  I J L 1  *  I L L  M. K11V/ X V /V /O

t i ,  ■ ln 8 C om pany the re  ceased, except th a t  
T lie ' rp)UrnPs were n o t rem oved u n t i l  th e  20 th . 
deaj 1 ees. T o w in g  C om pany had spent a g rea t 
m 0st ° i .  l ' me and m oney ; b u t th e  re s u lt was 
net d isap po in tin g , fo r  she o n ly  realised the  
artl SUrn. ° f  11371. 13s. 6d., a f te r  fu r th e r  expense 
t l le ^a l-ing to  2451. 17s. had been in cu rre d  in  
Srn ith ^ ndS S m ith ’ s D ry  D o ck  Com pany, 
dock !•S D ry  D o ck  to o k  the  sh ip  in to  th e ir  d ry  
c tia r Z*111 th e  19 th  to  the  22nd M arch , and  dis- 
rep ?e<f  P a rt o f  the  cargo and d id  te m p o ra ry  
t 0 t h ^  On the  22nd M arch  the  sh ip  was m oved 
Wer„  e ir b t t in g -o u t quay , and pum ps and m en 
her / u PPbed. O n the  28 th  M arch  th e y  m oved 

ack to  th e  d ry  dock and d id  fu r th e r

te m p o ra ry  repa irs  to  enable the  sh ip  to  f lo a t ; 
she was m oved o u t on  th e  5 th  A p r i l  and  la y  
a t th e ir  f it t in g -o u t  q u ay  t i l l  de live red  to  the  
purchaser. As to  a ll th e  w o rk  excep t fro m  the  
28 th  M arch  to  th e  5 th  A p r i l  i t  was done a t 
request, and I  can see n o th in g  to  suggest th a t  i t  
was done on no cure no p a y  te rm s. In  respect 
o f  th a t,  S m ith ’s D ry  D o ck  have a c la im  in  the  
na tu re  o f a quantum  m eru it aga inst th e  person 
w ho em ployed th e m  and had  a possessory lien  
sub jec t to  th e  p r io r it ie s , i f  an y , o f o th e r persons. 
As to  th e  pe riod  between th e  28 th  M arch  and 
th e  5 th  A p r i l,  the  d ry  do ck ing  repairs were n o t 
a t request ; b u t, in  m y  op in ion , th e y  were done 
to  p ro te c t th e ir  lien  and n o t as vo lu n te e r 
sa lvors. I  do n o t th in k  th e y  earned salvage. 
The w hole o f th e ir  c la im  is fo r  w o rk  done 
supported  b y  a possessory lien . As to  posses
sion, the  la w  is c lear th a t  th e  repa ire r takes 
sub ject to  salvage liens a lready  accrued. In  
m y  op in ion  th a t  fo llow s fro m  The Im m acolata  
Concezione (4 Asp. M ar. L a w  Cas. 208 ; 50 L .  T . 
R ep. 539 ; 9 P rob . D iv . 37 (wages) ; The Gustav 
(1862, Lush , 506) (wages) ; and The Tergeste 
(9 A sp. M ar. L a w  Cas. 356 ; 87 L .  T . R ep. 567 ; 
(1903) P . 26) (wages and disbursem ents). I t  
was suggested o n  the  a u th o r i ty  o f  a passage in  
H a ls b u ry ’ s Law s o f E ng la nd , v o l. x x v i. ,  a t 
pp . 624-5, th a t  because w o rk  has bene fited  the  
salvors i t  can be a llow ed as aga inst them . 
The a u th o ritie s  re fe rred  to  are The A lin e  
(1 W m . R ob. I l l )  c ite d  in  The B o ld  Buccleuch 
(1851, 7 M oo. P . C. 267). B u t ,  how ever fa ir  i t  
m ay  be th a t  the  salvors should recognise 
S m ith ’s c la im , I  can f in d  no p r in c ip le  in  law  
w h ich  enables me to  p re fe r S m ith ’s c la im  to  an 
accrued m a ritim e  lie n  fo r  salvage.

I  aw ard  to  th e  Coytobee th e  sum  o f 661. T h a t 
includes th e ir  expenses and a l i t t le  over, 61., 501. 
o f w h ich  th e y  w i l l  recover aga inst the  sh ip , 
aga inst th e  present defendants ; th e y  m us t get 
the  rem a in ing  161. o u t o f the  b a il fo r  cargo and 
fre ig h t. I t  is n o t exact to  a few  sh illings  in  
exa c t p ro p o rtio n s , b u t  i t  is near enough. I  
g ive  D ix o n  251. I  g ive the  Tees C om pany 
in  respect o f th e  Florence  and th e  Iro n o p o lis  
and  th e  m aste r and crew  o f those tw o  tugs a 
to ta l o f  2001. I  g ive the  Tees in  respect o f the  
Laceby and  o th e r w o rk , 3741. I  have made th a t  
a ro u n d  figu re , o f w h ich  2021. is fo r  th e  w o rk  o f 
th e  Tees C om pany and th e  Laceby, and 1731. is 
th e  o u t o f  pockets. T h a t makes a to ta l o f
6661., o f w h ic h  6501. is ra n k in g  aga inst th e  ship 
and 161. is the  sum  aga inst fre ig h t and cargo. 
There is no c o m p e tit io n  between th e  salvors, 
b u t  i f  the re  had  been I  should th in k  th a t  th e y  
should ra n k  a ll p a r i passu. I n  m y  v ie w , th e ir  
e ffo rts  were d irec ted  to  a com m on e ffo rt and n o t 
to  a separate salvage in  w h ich  one to o k  
p r io r i t y  to  th e  o th e r. E ach  w i l l  have costs, 
b u t  I  a llo w  o n ly  one set o f costs in  fo lios  180 
and  181. There is no excuse, in  m y  m in d , fo r  
the re  be ing tw o  actions— tw o  w r its , and  so 
fo r th — where the  p la in t if fs  are the  Tees T o w in g  
C om pany and th e ir  tugs Florence, Irono po lis , 
and Laceby. They a ll o u g h t to  have been 
jo in e d  in  one ac tio n . I f  the re  is a balance i t  
w i l l  go to  S m ith ’s, n o t exceeding th e  sum  o f
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2452. 17s., w h ic h  is th e  a m o un t fo r  w h ic h  th e y  
have g o t a possessory lie n  and th e ir  costs. I t  
was argued, and I  w a n t to  say th a t  I  have n o t 
ove rlooked  i t ,  th a t  others besides th e  Coytobee 
cou ld  c la im  against the  b a il fo r  cargo and 
fre ig h t. I  do n o t agree. T h a t u n d e rta k in g  to  
g ive b a il was g iven  to  answer o n ly  the  c la im  
o f th e  Coytobee, and the re  was no u n d e rta k in g  
to  g ive  b a il to  answer an yb o d y  else’s c la im , 
and I  do n o t th in k  an yb o d y  else asks fo r  i t .

S o lic ito rs  : B ottere ll and Roche, agents fo r  
Botterell, Roche, and Temperley, W est H a r t le 
pool, fo r  th e  Coytebee; D ow ning , M idd le ton , 
and Lew is, agents fo r  M id d le ton  and Co., 
S underland, fo r  th e  Tees T o w in g  C om pany and 
tugs Laceby, Florence, and Iro n o p o lis  ; H o lm an , 
Fenw ick, and W illa n ,  agents fo r  Meeks, Stubbs, 
and B arn ley , M idd lesbrough , fo r  M r. D ix o n  ; 
Crossman, B lock, M athews, and Crossman, 
agents fo r  Hedley  and Thompson, S underland, fo r  
S m ith ’s D ry  D o ck  and E ng inee ring  C om pany ; 
Charles Russell and Co., agents fo r  M r .  S. F .  
Thompson, M idd lesbrough , fo r  th e  C leveland 
S h ipp ing  and L igh te rage  Com pany.

N ov. 2 and Dec. 21, 1923.
(B efo re  H i l l , J .)

T h e  C h r i s t e l  V i n n e n . (a)

Damage to cargo —  Leaking rive t —  Unsea
worthiness —  Damage by fa ilu re  to take 
soundings and use pum ps— Exceptions—  
“  . . .  p e rils  o f sea . . . even when
occasioned by negligence, default . . .  o f 
. . . master, m ariners, o r other servants
o f the shipowner " — Damage caused p a r t ly  by 
unseaworthiness and p a r tly  by excepted pe rils .

The p la in t if fs  cla im ed fo r  damage to a cargo o f 
maize caused by the adm ission o f sea water in to  
the h u ll o f the defendants' vessel ow ing to a 
defective rive t. I t  appeared that the defen
dants' master had negligently fa ile d  to take 
proper soundings. H a d  such soundings been 
taken the water could have been prevented by the 
use o f the sh ip 's  pum ps fro m  r is in g  to the 
p o in t above the ce iling  o f the hold to which i t  in  
fa c t rose, and the damage to the cargo w ould  
in  consequence have been propo rtiona te ly  
reduced. B y  the terms o f the charter-party  
incorporated in  the b ills  o f lad ing  o f which the 
p la in t if fs  were holders i t  was provided that “  the 
steamer should not be liable f o r  loss o r damage 
occasioned by p e rils  o f the sea . . . even
when occasioned by the negligence, default 
. . . o f the master, m ariners  o r other
servants o f the shipowners."

H e ld , that the defendants could re ly  upon the 
the exception, notw ithstanding that the vessel 
was unseaworthy, in  respect o f the damage 
caused by the negligence o f the master in  fa il in g  
to take p rope r soundings or p um p, but that they 
were liable in  respect o f the damage which  
occurred p r io r  to the tim e when the in flo w  o f

ia )  R e p o r t e d  b y  G r o m i E r  H u t c h in s o n ,  E s q . .  B a r r i s t e r -
at-Law.

[ A d m .

water ought to have been, but was not, dis
covered. I n  view o f the im p o ss ib ility  o f m aking  
an accurate apportionm ent in  the circumstances 
o f the case, held that the defendants were liable  
f o r  h a lf  the am ount claimed.

T h e  p la in t if fs  were ho lders o f a b i l l  o f la d in g  
fo r  2,480,000 k ilos  o f maize shipped a t San 
N ico las on th e  de fendants ’ schooner Christel 
V innen , w h ich  in co rp o ra ted  th e  te rm s o f a 
c h a rte r-p a rty  b y  w h ich  i t  was p ro v id ed  : “  The 
steam er sha ll n o t be liab le  fo r  loss o r damage 
oaccasioned b y  . . . pe rils  o f the  sea
. . . o r an y  la te n t defect in  h u ll . . -
b y  co llis ion  s trand in g  o r o th e r accidents in  the 
n a v ig a tio n  o f the  steam er, even w hen occasioned 
b y  th e  negligence, d e fa u lt, o r  e rro r o f ju d g m e n t 
o f th e  p ilo t ,  m aster, m ariners, o r o th e r servants 
o f th e  sh ipow ner. . . .”

The Christe l V in ne n  sailed fro m  San N ico las 
fo r th e  Azores on the  10 th  Dec. 1922, b u t on 
20 th  Dec. i t  was fou nd  th a t  she was m ak ing  
w a te r and th a t  the re  were th e n  9 f t .  o f  w a te r in  
her. She acco rd ing ly  p u t  in to  R io  Jane iro  
where he r cargo was discharged. The Christel 
V in ne n  was a new five-m asted m o to r schooner 
b u i l t  in  1922 b y  K ru p p s . H e r pum ps were 
capable o f 1000 tons per day. I t  appeared 
th a t  soundings were a t f irs t  ta ke n  regu la rly  
tw ice  a day , b u t  accord ing to  the  evidence o f 
th e  m aster, when i t  was fou nd  th a t  no w ate r 
was be ing made, he decided th a t  i t  was 
unnecessary to  ta ke  regu la r soundings. Sound
ings were recorded in  the  log a t noon on the 
18 th . A t  noon on the  19 th  “  no w a te r ”  was 
recorded in  the  log, b u t  a t 8.50 a.m . on the 
20 th , 9 f t .  o f  w a te r was discovered in  the 
Christel V innen .

Stephens, K .C . and V an Breda  fo r  the  
p la in t if fs .— The Christe l V in ne n  was unsea
w o r th y  b y  reason o f th e  de fective  r iv e t.  The 
de fect in  th e  r iv e t  was n o t la te n t. The damage 
was the re fo re  caused b y  unseaworthiness. 
W hen unseaworthiness is established th e  sh ip ' 
ow ner can no longer re ly  upon  the  exceptions :

The G len fru in , 5 Asp. M a r. L a w  Cas. 413 ; 
52 L .  T . R ep. 769 ; 10 P rob . D iv . 103 ;

A tla n tic  S h ip p in g  and T ra d in g  v . Lou is  
D reyfus and Co., 15 A sp. M ar. Law  
Cas. 566 ; 127 L .  T . R ep. 411 ; (1922) 
A . C. 250. [R eliance was placed upon 
the  speech o f L o rd  Sum ner] ;

C a rver’s Carriage b y  Sea, 6 th  e d it., s. 1" ’
The D im itr io s  R a llia s , 16 Asp. M ar. Law  

Cas. 62 ; 128 L . T . R ep. 491.

The bu rden  is on the  defendants to  show th a t 
th e  damage o r an y  p a r t  o f i t  was caused by 
negligence (assum ing th a t  th e y  are e n tit le d  to  
re ly  upon  th is  excep tion). The damage was 
caused b y  unseaworthiness, i.e ., the  d e fe c tive  
r iv e t,  and n o t b y  negligence i.e ., fa ilu re  to  
sound and pum p.

Reference was made to  :
In g ra m  and Royle L im ite d  v . Services M a r i '  

tim e du T r ip o r t,  12 Asp. M ar. L a w  Cas- 
493 ; 108 L .  T . R ep. 304 ; (1913) 1
K .  B . 538 ;

T h e  C h r i s t e l  V i n n e n .



ASPINALL’S M A R IT IM E  LAW  CASES. 2 9 3

Amt.] T h e  C h r i s t e l  V i n n e n . [ A d m .

Joseph Thorley L im ite d  v . Orchis Steamship
Company, 10 Asp. M ar. L a w  Cas. 431 ;
96 L .  T . R ep. 488 ; (1907) 1 K .  B .
243, 660 ;

Cargo ex Laertes, 6 Asp. M a r. L a w  Cas.
174 ; 57 L .  T . R ep. 502 ; 12 P rob .
D iv .  187.

[D u rin g  th e  a rgum ent H i l l , J . expressed the  
v,e'w th a t  th e  sh ipow ner m ay re ly  upon  the  
' “Xceptions n o tw ith s ta n d in g  unseaworthiness 
Uldess the  damage is caused b y  th e  unseaw orth i- 
aess, and re ferred to  The E u ro pa  (11 Asp. M ar.

Cas. 19 ; 98 L .  T . R ep. 246 ; (1908) P . 84).]
Bateson, K .C . and G. St. C. P ilche r fo r  the  

defendants.— The damage is caused b y  the  
negligence o f the  m aste r in  fa il in g  to  sound, 
and consequently  fa il in g  to  pum p, and is n o t 
caused b y  th e  unseaworthiness.

Reference was made to  :
Cargo ex Laertes, sup. ;
The E uropa , sup. ;
The Cressington, 7 A sp. M ar. L a w  Cas. 27 ;

64 L .  T . R ep. 329 ; (1891) P . 152 ;
The Southgate, (1893) P . 329 ;
The G len fru in , s u p . ;
A tla n tic  S h ipp ing  and T rad ing  Company 

v . Lo u is  D reyfus and Co., sup. ;
Owners o f Cargo on board Steamship 

W aika to  v . New Zealand S h ip p in g  
Com pany, 8 Asp. M a r. L a w  Cas. 442 ; 
79 L .  T . R ep. 326 ; (1899) 1 Q. B . 56.

Stephens, K .C . rep lied .

Dec. 21, 1923.— H i l l , J . read the  fo llo w in g  
JUdgjnent  :

The p la in t if fs  as ho lders o f a b i l l  o f  la d in g  o f 
th Car8 °  o f m aize da ted the  9 th  Dec. 1922 sue 

e owners o f the  G erm an sh ip  Christel V in ne n  
a respect o f n o n -d e live ry  o f a b o u t h a lf  o f  the  

1 o f la d in g  q u a n tity ,  and d e live ry  in  damaged 
P^udition o f th e  o th e r h a lf. The Christel 
in ^ nen was a m o to r five-m asted schooner b u ilt  
ov ° 22 b y  K ru p p s  a t K ie l.  A f te r  be ing take n  

er fro m  the  bu ilde rs  she w e n t in  ba lla s t to  the  
ate. She began lo ad ing  a t San N ico las on the  

,s Dec. and sailed on th e  10 th  Dec. fo r  the  
^ zores fo r  orders. A t  8.50 a.m . on th e  20 th  
j ne®' i t  was discovered th a t  she had O ft. o f  w a te r 

her. She p u t  in to  R io  de Jane iro  as a p o r t  o f 
^¡stress and on the  24 th  Dec. he r cargo was 
^ h h a rg e d . P a r t  was condem ned. The rest 

s r e-shipped a fte r  repairs to  the  sh ip , and she 
w ° Ceeded on th e  voyage. A t  the  Azores she 
fast ° r<D're(i  to  B e lfa s t. On discharge a t Bel- 
j 1 the  re-sh ipped cargo was fou nd  m ore o r 
t l i  Sf  damaged. I t  was argued a t the  hearing 
the 9 uestion s  as to  th e  sho rt d e live ry , and 
j n damaged de live ry , were the  same, depend- 
or e on the  l ia b i l i t y  fo r  w h a t happened on 
now ° Ut th e  20 th  Dec. The p la in t if fs  do n o t 
Se c°n te n d  th a t  th e y  suffered damage b y  a 
def ra te  breach o f co n tra c t o r d u ty  b y  the  
salvI1C*an*'S *n  re la tio n  to  th e  re -sh ipp ing  o f the  

P01« 0*  ° f  the  cargo a t R io . T h e ir case 
at  the  loss and damage were caused b y  the  

b„ eaWorth iness o f the  ship fro m  the  t im e  she 
“ an to  load a t San N ico las.

The defendants denied th e  fa c t o f unseawor
th iness, b u t  th e ir  rea l case was th a t  (1) the  
w a rra n ty  was qu a lified  b y  an express exception  
o f la te n t defects in  h u ll,  and the  defect was 
la te n t ; and (2) th a t  the  w hole , o r a t an y  ra te  
p a r t,  o f  th e  damage was caused n o t b y  the  u n 
seaworthiness w h ich  le t  in  the  w a te r, b u t  b y  
th e  negligence o f those on board  in  n o t d is 
covering the  in flo w  in  t im e  to  p re ven t i t  do ing  
m isch ie f. T h e y  re lied  on the  exceptions in  the  
b i l l  o f  la d in g  o f pe rils  o f th e  sea and co llis ion , 
s tra n d in g  o r o th e r accidents in  the  n a v ig a tio n  
o f the  sh ip , even when occasioned b y  negligence. 
A t  R io  a fte r  the  cargo had  been discharged, i t  
was found  th a t  the  w a te r had entered b y  a 
r iv e t  ho le in  the  p o r t  b ilge  am idsh ips, in  the  
th ir d  s trake  a t fram e 70. T h is  was in  the  b o t
to m  o f the  ship, and w a te r w o u ld  have to  rise in. 
the  bilges before i t  cou ld  ove rflow  the m  and 
reach th e  cargo. The r iv e t  w h ich  had fille d  th is  
hole had disappeared, a t an y  ra te  no p a r t  o f i t  
was fou nd . I t  m us t have come aw ay fro m  th e  
hole some tim e  between leav ing  San N ico las and 
the 20 th  Dec. I t  is a d m itte d  th a t  i t  m us t have 
been in  some w a y  de fective . There was n o th in g  
in  the  w eather to  accoun t fo r  the  b re ak ing  o f a 
sound r iv e t,  and th e  fa c t th a t  the re  were no 
signs o f s tra in in g  upon  an y  o f the  su rro un d in g  
r iv e ts  shows th a t  th e  b reak ing  o f th e  r iv e t  was- 
due to  some defect in  i t  and n o t to  abno rm a l 
s tra in in g  o f the  sh ip . Such a de fective  r iv e t  
made the  sh ip  u n f it  to  encounter th e  o rd in a ry  
pe rils  o f the  voyage, th a t  is, made the  sh ip  
unsea w ortliy . I f  i t  be a question  fo r  the  E ld e r 
B re th re n  I  have to  p u t  to  th e m  a question  
based upon a te s t suggested in  C arver’s Carriage 
o f Goods b y  Sea, and adop ted b y  Channel, J . in  
M acF ad de nv . B lue S tar L in e  (10 A sp. M ar. L a w  
Cas. 55 ; 93 L .  T . R ep. 52 ; (1905) I  K .  B . 697) : 
“  W o u ld  a p ru d e n t ow ner, had he kn o w n  o f the  
defect, have requ ired  th a t  i t  shou ld  be made 
good before he loaded the  m aize ? ”  T h e ir  
answer is : “  Y es.”  C o n flic tin g  evidence was 
g iven  b y  th e  experts  on e ith e r side as to  
w he the r the re  cou ld  be a defect in  a r iv e t  n o t 
d iscoverable b y  exa m in a tion . B u t  i t  is com m on 
ground  th a t  the re  m ig h t be defects w h ic h  w ou ld  
be discoverable b y  e xa m in a tion . W h a t the  
p a r tic u la r  de fect was cou ld  n o t be p roved . The 
evidence fro m  the  bu ilde rs  does n o t sa tis fy  me 
th a t  th is  p a r tic u la r  r iv e t  was exam ined and n o  
defect found . I t  is possible th a t  the  r iv e t  was 
missed in  th e  general exa m in a tion . The case 
canno t be p u t  h igher fo r  the  defendants th a n  
th a t  i t  is le f t  in  d o u b t w h e the r th e  defect was 
la te n t o r p a te n t. I t  was n o t p ro ved  th a t  i t  was 
la te n t. The defendants do n o t b r in g  themselves 
w ith in  Cargo ex Laertes (6 Asp. M ar. L a w  Cas. 
174 ; 57 L .  T . R ep. 502 ; 12 P rob . D iv . 187), 
on w h ich  M r. B ateson re lied . So fa r  the re  is 
p roved  an in flo w  o f sea w a te r caused b y  
unseaworthiness and no p ro o f th a t  the  defect 
was la te n t. The maize was dam aged b y  the  
sea w a te r, and i f  the  case rested th e re , 
th e  p la in t if fs  w ou ld  succeed. B u t  the  de
fendan ts  say, and i t  has been p roved  by  
th e  p la in t if fs  no less th a n  b y  de fendants ’ 
evidence, th a t,  b u t  fo r  the  negligence o f
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those on board  the  in flo w  w o u ld  have been 
d iscovered m uch  sooner th a n  i t  was, and the 
de fendants say i t  w o u ld  have been discovered 
in  t im e  to  p re ve n t i t  reaching th e  cargo a t a ll, 
fo r  as soon as i t  was discovered the  pum ps cou ld  
have k e p t i t  under. A t  an y  ra te , w ith  proper 
care in  sound ing i t  is q u ite  c e rta in  i t  w o u ld  
have been discovered long before th e  w a te r 
rose to  9 f t .  F o r so m uch o f th e  damage as 
was caused b y  the  in flo w  o f sea w a te r und is
covered and unchecked b y  reason o f negligence 
th e  defendants contended th e y  are p ro tected  
b y  th e  exceptions. W ith o u t d e te rm in ing  the  
q u es tio n  w h e the r i t  was an acc iden t in  na v ig a 
t io n  ejusdcm generis w ith  co llis ion  and s tra n d 
in g , th e  in flo w  o f sea w a te r was c le a rly  a p e ril 
o f  th e  sea. The w ords “  even when occasioned 
b y  negligence,”  & c., fo llo w in g  a com m a, re la te  
in  m y  o p in io n  n o t m ere ly  to  “  co llis ion , s tra n d 
in g  o r o th e r accidents a ris ing  in  th e  n a v ig a tio n  
o f  th e  steam er,”  b u t  to  a ll th e  preceding pe rils . 
I  am , the re fo re , o f op in io n  th a t  unless the  
p la in t if fs  are r ig h t  in  th e  c o n te n tio n  w h ich  I  
w ill n e x t consider th e  defendants w o u ld  be 
p ro te c te d  aga inst so m uch o f th e  damage as 
was caused b y  negligence in  fa il in g  to  de tect 
a n d  p re ve n t the  in flo w .

The p la in t if fs , however, con tend th a t,  
unseaworthiness causing th e  leak  ha v in g  
been p roved , the  defendants are liab le  fo r 
a ll the  damage w h ich  fo llow ed. M r. 
Stephens a t f irs t  contended th a t  once the re  
was a breach o f  th e  w a rra n ty  o f seaworthiness, 
th e  exceptions m u s t be disregarded a ltoge ther. 
T h a t  is c le a rly  c o n tra ry  to  a u th o r ity .  K is h  v . 
T a y lo r  (12 A sp. M ar. L a w  Cas. 217 ; 106 L .  T . 
R ep. 900 ; (1912) A . C. 604, ap p ro v in g  The 
E uro pa  (11 A sp. M ar. L a w  Cas. 19 ; 98 L .  T . 
R ep. 246 ; (1908) P . 84), made th a t  clear, i f  i t  
was n o t c lear before. I t  is q u ite  ce rta in  th a t  i f  
the re  be damage b y  unseaworthiness, and 
dam age unconnected w ith  th e  unseaworthiness, 
b u t  covered b y  an excep tiona l p e ril, the  sh ip  is 
lia b le  o n ly  fo r  the  damage caused b y  the  
unseaworth iness : see B u c k n ill,  J . in  The 
E u ro p a  (11 A sp. M ar. L a w  Cas., a t p. 2 4 ; 
■98 L .  T . R ep ., a t p. 251 ; (1908) P ., a t 
p . 98). “  . . . The p la in t if fs  are o n ly
e n tit le d  to  recover fro m  th e  defendants such 
damages as d ire c t ly  flo w  fro m  th e  w a n t o f 
seaworth iness and n o t fo r the  damage caused 
b y  the  w a te r w h ich  g o t in to  th e  ’tw een decks 
th ro u g h  the  co llis ion  between th e  ship and the 
dock  w a ll w h ich  was covered b y  th e  excepted 
p e rils  in  th e  c h a rte r-p a rty , and to  the  p ro te c 
t io n  o f  w h ich  the  sh ipow ner was s t i l l  e n tit le d , 
n o tw ith s ta n d in g  the  unseaworthiness o f  the  
vessel.”  M r. S tephen’s n e x t co n ten tio n  came 
to  th is — th a t  i f  damage was in it ia te d  b y  unsea
w orth iness th e n  no a tte n tio n  cou ld  be pa id  to  
the  excepted perils , and th a t,  w h a teve r super
ven ing  causes the re  m ig h t be, the  whole damage 
m u s t be tre a te d  as flow ing  fro m  the  unsea
w o rth iness. H e  said th a t  the  recent decision 
o f the  C o u rt o f A ppea l in  The D im itr io s  N .  
l la l l ia s  (16 Asp. M ar. L a w  Cas. 6 2 ; 128 L .  T . 
R ep. 491) was a u th o r ity  fo r  th is . H e fu r th e r  
re lie d  on a passage in  C arver, s. 17, and words

in  a speech b y  L o rd  Sum ner in  th e  A tla n tic  
T ra d in g  Com pany  v . Lo u is  D reyfus and Co. 
(15 Asp. M ar. L a w  Cas. 566, a t p . 569 ; 127
L .  T . R ep. 411, a t p . 414 ; (1922) A . C. 250, 
a t p. 260). The D im itr io s  N . R a llia s  is no 
a u th o r ity  a t a ll fo r  M r. S tephen’s p ropos ition . 
The excep tion  clause in  the  co n tra c t o f a ffre ig h t
m en t in  th a t  case con ta ined  the  words : “  A ll  
the  above exceptions are co n d itio n a l on the 
vessel be ing seaw orthy w hen she sails on the 
voyage b u t  any la te n t defects in  h u ll and (or) 
m ach ine ry  sha ll n o t be considered unsea
w orth iness p ro v id e d ,”  & c. The express con
t ra c t  the re  made a qu a lified  seaworthiness a 
co n d itio n  o f the  a p p lica tio n  o f th e  exceptions. 
As soon as i t  was decided th a t  th e  sh ip  was 
unseaw orthy, and the  defect n o t la te n t, there 
was n o th in g  m ore to  be said. The passage in  
C arver con ta ins th e  fo llo w in g  words : “ I f  her 
unfitness becomes a rea l cause o f loss o r damage 
to  the  cargo, th e  sh ipow ner is responsible 
a lth o u g h  o th e r causes fro m  whose effects he is 
excused e ith e r a t com m on la w  o r b y  express 
co n tra c t have c o n trib u te d  to  produce the  loss.’ 
The o n ly  co lou r to  M r. S tephen’s a rgum ent 
fro m  th is  passage is to  be go t fro m  th e  w ord  
“  c o n trib u te d ,”  b u t  the  cases c ite d  to  support 
the  passage show w h a t is m eant. T hey  are 
Lyon  v . M etis  (1804, 5 E as t 428)— damage by 
a leak  due to  unseaworthiness ; K o p ito jf  v - 
W ilson  (3 A sp. M ar. L a w  Cas. 163 ; 34 L . T . Rep- 
677 ; 1 Q. B . D iv .  377)— s in k ing  o f the  ship 
due to  unseaworthiness ; Steel v . the State L ine  
Steamship Com pany  (3 Asp. M ar. L a w  Cas. 51® > 
37 L .  T . R ep. 333 ; 3 A pp . Cas. 72)— in flow  
o f  sea w a te r b y  an open p o r t  as to  w h ich  the 
question to  be decided was w he the r i t  made 
the  sh ip  unseaw prthy ; The G len fru in  (5 Asp- 
M ar. L a w  Cas. 413 ; 52 L .  T . R ep. 769 ; 1® 
P rob . D iv .  103)— break ing  o f  c ran k  s h a ft due to  
unseaworthiness. In  each o f those cases the 
im m ed ia te  cause o f  damage o r loss was a 
p e r il o f  the  sea o r, in  The G len fru in , an accident 
o f na v ig a tio n , b u t  the  excep tion  d id  no t 
p ro te c t because unseaworthiness b ro u g h t the 
excepted p e ril in to  opera tion . B u t  M r. Carver 
says th a t  the  unfitness m us t be th e  rea l cause 
o f the  loss o r damage. The words L o rd  
Sum ner re lied  on are these : “  U n d e rly in g  the 
whole co n tra c t o f a ffre ig h tm e n t the re  is an 
im p lie d  co n d itio n  upon  th e  opera tion  o f the 
usual exceptions fro m  l ia b i l i t y — nam ely , th a t 
the  shipowners sha ll have p ro v id ed  a seaworthy 
ship. I f  th e y  have, the  exceptions a p p ly  and 
re lieve th e m  ; i f  th e y  have n o t, and the  dam»ge 
resu lts in  consequence o f th e  unseaworthiness» 
the  exceptions are construed as n o t beinS 
app licab le  fo r  th e  sh ipow ner’s p ro te c tio n  >'• 
such a case.”  I  do n o t unders tand Lo rd  
Sum ner to  be the re  saying otherw ise than 
th is  : “  I f  the  damage resu lts in  consequent- 
o f  unseaworthiness, an excep tion  w h ic 
w o u ld  otherw ise be app licab le  does n o t pro tec 
the  sh ipow ner.”  None o f these passages 
are an y  a u th o r ity  fo r  saying th a t  you  are 
tre a t the  exceptions as w h o lly  to  be disregarde 
as soon as unseaworthiness begins to  cause 

I damage o r th a t  the  exceptions are inapp licah
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A d m .] T h e  C h r i s t e l  V i n n e n . [ A d m .

" 'he re  th e  causes specified in  the m  operate 
uPon a sta te  o f th in g s  in it ia te d  b y  unsea- 
^o rth in ess . Y o u  s t i l l  have to  f in d  o u t w h a t 

damage resu lts  in  consequence o f th e  unsea- 
" 'o rtliin e ss  ”  (L o rd  Sum ner) ; o f w h a t “  damage 
Bie unseaworthiness is the  rea l cause ”  (C arver). 
This is ju s t  w h a t L o rd  A tk in s o n , w ith  the  
aP prova l o f L o rd  M acnaghten, said in  K is h  v . 
Taylo r, Sons, and Co. (sup.). H e  quo ted  L o rd  
B la ckb u rn  in  Steel v . The State L in e  Steamship 
Company (sup.), and added “  w h ich  appears to  
1116 to  im p ly  th a t  i f  th e  damage was n o t a con
sequence o f th is  unfitness, the  sh ipow ner’s 
l ia b i l i ty  m us t be de te rm ined  b y  the  p ro v is io n  
°1 his co n tra c t o f a ffre ig h tm e n t, so fa r  as i t  
dealt w ith  th a t  l ia b i l i t y . ”

I  th in k  i t  is s t i l l  th e  la w  th a t  th e  p la in t if fs  
who assert a breach o f th e  w a rra n ty  o f sea
worth iness m us t p rove  th a t  th e  damage was 
caused th e re b y  and th a t  w h ile  the  sh ipow ner 
oannot re ly  upon  an y  excepted p e ril i f  i t  was 
brought in to  opera tion  b y  the  unseaworthiness 

the  sh ip , he can re ly  upon  an excepted p e ril 
i t ,  and n o t th e  unseaworthiness, caused the  

damage, w h e the r th e  s ta te  o f th in g s  upon  w h ich  
boat cause opera ted was b ro u g h t in to  existence 
by unseaworthiness o r n o t. T o  te s t th is  b y  
Reference to  th e  fac ts  o f th e  case, I  asked m yse lf 
th is  question— a de fect c o n s titu t in g  unsea- 
Worthiness sets w a te r f low ing  in to  th e  sh ip  an 
hour before the  t im e  when soundings ou gh t to  
be taken  ; no sound ing is ta ke n  th a t  da y  ; had 
Jt been ta ke n  a t the  p rope r t im e  the re  -would 
bave been such a q u a n tity  as cou ld  a t once have 
been pum ped o u t and thence fo rw ard  the  in flo w  
keP t in  check, w ith o u t an y  damage a t a ll to  the  
^ r g o  ; n o t be ing de tected, the  w a te r flows in  
¡11 i t  reaches and damages th e  cargo. W h a t is 

cause o f th e  damage ? I  have no d o u b t 
ba t the  answer is th a t  unseaworthiness is the  

°ause o f the  in flo w  o f sea w a te r, b u t  the  cause 
°1 Ihe  damage is th a t  the  in flo w  o f  sea w a te r 
Occasioned b y  negligence, th a t  is, b y  a p e ril o f 

sea occasioned b y  negligence. The d iffi-  
culty in  th e  present case is to  de term ine how  
m uch o f th e  damage was caused before and how  
b 'bch a fte r  the  tim e  when, b y  reason o f negli- 
^ebce, th e  in flo w  was n o t de tected and 
c°un te red .

The bu rden  is upon  th e  defendants. The 
bjaize was in  th e  sh ip ’ s single ho ld , w h ich  was 

bout 180 ft. long . The to ta l le n g th  o f the  ship 
as 252 ft. The sh ip  on le av in g  San N ico las 

, as b in . b y  th e  stern , on a d ra u g h t o f 
b it .  6 in. and 2 0 ft.  3 in . The r iv e t  hole was 
on iew hat fo rw a rd  o f am idsh ips. The size o f 

, e hole was J in . C a lcu la tions were made 
y  the  experts  on e ith e r side as to  the  am o un t o f 

t i ate* in  her to  g ive  a sound ing o f  O ft. and the  
b 'e i t  w o u ld  take  fo r  the  a m o un t to  flo w  in , 

rp / i the  a m o un t necessary to  f i l l  th e  bilges. 
n e da ta  were n o t ab so lu te ly  fixed . I t  was 
th  f ta befi  w h e the r the  sound ing o f 9 f t .  was b y  

e fo rw a rd  o r the  a fte r  sound ing p ipe ; and i t  
sa l t0  ' >e rem em bered th a t  the  sh ip  was under 
th  iin<* was ro llin g , and, m oreover, as she sinks 
ra t " ea<f  Pressure is increased. W h a te ve r the  

e o f in flo w  i t  is com m on g ro un d  th a t  to  get

9 f t .  o f  w a te r in  the  sh ip  w o u ld  take  m uch m ore 
th a n  tw e n ty -fo u r  hours. M r. Camps, fo r  th e  
p la in t if fs , p u t  i t  a t  fo rty -o n e  hours ; he said 
9 f t .  o f  w a te r represented 369 tons, and th a t  the  
mean in flo w  w o u ld  be a t th e  ra te  o f n ine  ton s  
an hour. M r. H o us ton  fo r  th e  de fendants 
said th a t  9 f t .  o f  w a te r represented 420 tons and 
th a t  the  in flo w  w o u ld  be a t th e  ra te  o f th ir te e n  
tons— eq ua lling  th ir ty - tw o  hours. M r. Camps 
based his 369 tons on an exp e rim e n t w ith  m aize 
and I  accept i t ,  and th e  p la in t if fs  canno t com 
p la in  i f  I  also accept h is ra te  o f in flo w , w h ich  I  
am  in c lin e d  to  do.

I  a rr iv e  a t th e  conclusion th a t  th e  w a te r 
began to  flo w  in  ab ou t fo rty -o n e  hours before
8.50 a.m . on the  20 th  Dec., th a t  is on th e  a f te r 
noon o f th e  18 th  Dec. ( i f  e x a c tly  fo rty -o n e  hours  
a t 3.50 p .m .). A cco rd in g  to  M r. Camps, to  f i l l  
the  bilges w o u ld  take  e ig h ty -e ig h t tons , th a t  is i t  
w o u ld  ta ke  n ine -and -a -h a lf hours before the  
w a te r was ove r the  ce ilin g  on an even kee l. 
B u t  th is  m us t be ta ke n  w ith  the  q u a lif ic a tio n  
th a t  w i th  a sh ip  under sail and ro llin g , some 
w a te r w o u ld  reach the  cargo some t im e  before 
th e  bilges were fu l l  ; m oreover, ow ing  to  the  
sh ip  be ing 1 f t .  9 in . b y  th e  s te rn , w a te r fro m  the  
bilges w o u ld  reach the  cargo a f t  before the  
bilges were fu l l  th ro u g h o u t.

I  can d ra w  no ab so lu te ly  ce rta in  conclusion. 
The best conclusion I  can a rrive  a t is th a t  the  
w a te r cou ld  have flow ed in  fo r  some five  o r s ix  
hours w ith o u t reach ing an y  cargo. I f  i t  had 
been discovered w ith in  th a t  t im e , the  b ilges 
cou ld  have been pum ped o u t and th e  in flo w  
countered. F o r th e  sh ip ’ s pum ps had  a  
ca p a c ity  o f 1000 tons a day , and u n t i l  the re  
was a sub s ta n tia l a m o un t o f w a te r am ong the  
cargo, d if f ic u lty  fro m  maize chok ing  th e  pum ps 
w o u ld  n o t be experienced. W hen  was the 
sound ing la s t ta ke n  before 8.50 a.m . on the  
20 th  Dec. and when o u g h t i t  to  have been 
ta ke n  ? I t  is a d m itte d  th a t  th e  logged record 
o f “  no w a te r ”  a t  noon on th e  19 th  canno t be 
tru e . The preced ing record is aga inst noon 
on the  18 th . The carpen te r was n o t called. 
The m ate  said th a t  he knew  th a t  th e  carpen te r 
to o k  soundings on th e  18 th  ; he d id  n o t say a t 
w h a t ho u r. As to  the  19 th  he knew  n o th in g . 
On the  17 th  he said he to o k  soundings a t noon, 
b u t  th e  carpen te r had ta ke n  the m  in  the  m orn ing . 
B efore th e  17 th  soundings had been taken  
eve ry  w a tch  ; th e  m aster said th a t  was because 
the  Christel V innen  was a new sh ip , and th a t,  
a f te r  a few  days o f he r loaded voyage had 
shown the re  was no w a te r be ing m ade, he said 
i t  was no longer necessary and th a t  soundings 
should be ta ke n  once o r tw ice  a day. N e ith e r 
counsel asked h im  w he the r i t  ou gh t to  be tw ice  
ra th e r th a n  once. The E ld e r B re th re n  th in k  
th a t  in  such a ship i t  w o u ld  be usual to  take  
th e m  tw ice  a day, m o rn in g  and evening. 
B u t  I  hesita te  to  f in d  negligence in  n o t ta k in g  
the m  m ore fre q u e n tly  th a n  once a d a y . A n d  i t  
is fo r  th e  defendants to  p rove  negligence. The 
defendants have n o t shown th a t  th e y  were n o t 
ta k e n  as recorded in  the  lo g  a t noon on th e  18 th . 
I ,  the re fore , ta ke  i t  against th e m  th a t  th e y  were. 
I  am  prepared to  fin d  negligence a t noon on
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the 19 th . I  am  n o t satisfied as to  negligence 
a t any e a rlie r t im e . F ro m  th is  i t  fo llow s th a t  
the in flo w  o f w a te r fro m  a b o u t 4 p .m . on the  
18th to  noon on the  19 th  and th e  damage 
the re from  was caused b y  the  unseaworthiness. 
T h a t is a b o u t h a lf  the  t im e . F o r the  f irs t  few  
hours th e  w a te r w o u ld  be o n ly  in  the  bilges, fo r  
the n e x t few  hours w ith  the  careening and ro l l
ing o f th e  sh ip , i t  w o u ld  be la p p in g  over in to  the  
cargo and b y  th e  deeper d ra u g h t a f t  w o u ld  get 
to  the  cargo a f t  before the  bilges were fu ll.  
A f te r  th e  bilges were fu l l  i t  w o u ld  rise in  the  
cargo. M r. Camps said i t  w o u ld  take  e igh ty - 
e ig h t tons to  f i l l  the  bilges. T h a t is ab ou t 
n ine  and a h a lf  hours in flo w . In  tw e n ty  hours 
the re  w o u ld  be a b o u t 180 tons in  the  ship. 
I n  the  tw en ty -o ne  hours a fte r  noon on the  19 th  
ithe in flo w  w o u ld  be a b o u t 189 tons. I t  w o u ld  
re a lly  be ra th e r less before and ra th e r m ore 
a fte r  noon on the  19 th , because o f  the  increasing 
head o f w a te r. One canno t take  an exact 
figu re . M oreover, even i f  one cou ld  ge t an 
exac t figu re  fo r  th e  m aize a c tu a lly  w e tte d , i t  
w o u ld  be im possib le  to  get an  exact figu re  as to  
th e  consequentia l damage to  m aize n o t a c tu a lly  
w e tte d . The best es tim a te  I  can m ake, and 
rem em bering  th a t  th e  bu rden o f p ro o f is on  the  
de fendan ts , is  th a t  h a lf  the  to ta l damage was 
caused b y  th e  in flo w  o f  w a te r due to  unsea
w o rth iness  and h a lf  b y  the  in flo w  o f w a te r due 
to  negligence. I  g ive  ju d g m e n t fo r  f i f t y  per 
c e n t, o f  th e  p la in t if fs ’ p roved  loss.

S o lic ito rs  fo r  th e  p la in t if fs , Richards  and 
B utle r.

S o lic ito rs  fo r  th e  defendants, W m . A . C rum p  
an d  Son.

J a n .  21 and  28, 1924.
(B e fo re  S ir H e n r y  D u k e , P .)

T h e  B r it is h  T r a d e , (a)
Seamen— M aste r and ch ie f engineer— C la im  fo r  

wages and  disbursements— Specia l contract—  
M a rin e r 's  contract —  Breach  —  Damages —  
M a r it im e  lien— A d m ira lty  Court A c t  1861 
(24 V ie t. c. 10), s. 10— M erchan t S h ip p in g  
A c t 1894 (57 cfc 58 V ie t. c. 60) s. 167 ( i) .

A  c la im  by a master o r seaman fo r  damages fo r  
breach o f a special contract f o r  service on board 
sh ip , i.e ., a contract con ta in ing  s tipu la tions  
other than the in tended voyage and the rate 
o f wages, is  not supported by a m aritim e  lien , 
because such a c la im  would not have been 
w ith in  the ancient ju r is d ic tio n  o f the A d m ira lty  
Court. The ju r is d ic t io n  over such a c la im  
arises solely under sect. 10 o f the A d m ira lty  
C ourt A c t 1861, which confers no m aritim e  
lien  where none existed p r io r  to the 
statute.

B u t (semble) the m aritim e  lien  is  not confined 
to wages actua lly  earned on board sh ip , but 
m ay attach in  respect o f wages which the

(a) Reported by G e o f f r e y  H u t c h in s o n .  Esct.. Barrister
at-Law.

[A d m .

seaman m igh t have earned had he been p e r
m itted  to continue to serve.

M o t io n  fo r  ju d g m e n t in  d e fa u lt o f  appear
ance.

T he  p la in t if fs , James E llis  D ye  and G erald 
S tephen Johnson, were respec tive ly  the  m aster 
and c h ie f engineer o f  th e  steam ship B rit is h  
Trade, and were respec tive ly  engaged as such 
b y  tw o  agreem ents da ted  th e  18 th  A p r i l  1922, 
and th e  6 th  A p r i l  1922, entered in to  between 
th e  p la in t if fs  and  th e  defendants, the  owners 
o f th e  B r it is h  Trade  to  serve on board  th e  said 
vessel in  th e ir  respective capacities upon 
various te rm s set o u t in  th e  said agreements. 
The B r it is h  Trade  was owned b y  a com pany 
ca lled th e  B r it is h  W o r ld  T ra v e l Trades and 
C inem atograph L im ite d , w h ich  was subse
q u e n tly  changed to  th e  B r it is h  W o r ld  T rade 
E x p e d itio n s  L im ite d , and i t  was o r ig in a lly  
in te nd ed  th a t  she shou ld  be em ployed as a 
flo a tin g  e x h ib it io n  o f  B r it is h  m anufactures in 
va rious p a rts  o f  th e  w o rld . I t  was a co n d itio n  
o f th e  agreem ents w ith  th e  p la in t if fs  th a t  the  
m aste r should in ve s t 20001. and th e  ch ie f 
engineer 10001. in  th e  com pany. The m aster 
began to  serve unde r th e  agreem ent on the  
1st M ay  1922 and th e  engineer on th e  3 rd  A p r il-  
B y  th e ir  s ta tem e n t o f  c la im  th e y  alleged th a t  
on o r a b o u t th e  2 8 th  J u ly  1923, w hen the  
B rit is h  Trade  was a t  H u ll,  th e y  rece ived no tice  
th a t  th e ir  wages w o u ld  cease fro m  th e  31st J u ly
1923. The in te rv e n in g  pe riod  o f  t im e  since 
th e  p la in t if fs  had been engaged had  been 
occupied in  p repa ra tions , d u r in g  th e  course 
o f  w h ich  th e  vessel had proceeded fro m  T ilb u ry  
to  Sou thend and  thence to  H u ll.  E ach  o f 
th e  p la in t if fs  had  a t th a t  t im e  in cu rre d  ce rta in  
lia b ilit ie s  and m ade necessary disbursem ents 
in  th e ir  respective capacities. B y  th e ir  s ta te 
m en t o f c la im  th e y  c la im ed 7571. 16s. U n 
m ade up  as fo llow s  : C la im  o f  th e  M aster 
(James E llis  D ye )— W ages, f ifte e n  m onths 
fro m  th e  1st M a y  1922 to  th e  31st J u ly  1923, 
a t 581. per m o n th , 8701. ; expenses and 
disbursem ents, 1491. 15s. 3d. ; m a k in g  a to ta l 
sum  o f  10191. 15s. 3d., less 5841. 18s. 1 d- 
rece ived fro m  th e  owners ; 4341. 17s. 2d-
c la im ed. C la im  o f  th e  engineer (G era ld  Stephen 
Johnson) : W ages, s ix teen  m on ths fro m  the 
3 rd  A p r i l  1922 to  th e  31st J u ly  1923, at. 
471. 10s. pe r m o n th , 7601. ; expenses and 
disbursem ents, 1011. 3s. Id . ,  m a k in g  a to ta l 
sum  o f  8611. 3s. Id . ,  less 5381. 3s. 4d., received 
fro m  th e  owners ; 3221. 19s. 9d. cla im ed- 
In  a d d itio n , b o th  th e  p la in t if fs , b y  pa r. 6 
o f  th e  s ta tem e n t o f c la im , c la im ed damages fo r 
breach o f th e ir  agreem ents on th e  31st J u ly  1923.

The rece iver fo r  the  debenture ho lde r o f  the 
B r it is h  W o r ld  T ra d in g  E x p e d itio n  L im ite d  
and R o w la nd  H a nd , a reg istered mortgagee, 
in te rven ed  and p u t  in  a defence in  w h ich  
th e y  pleaded, am ongst o th e r m a tte rs , th a t  the 
p la in t if fs ’ c la im s were n o t enforceable by 
an ac tio n  in  rem, and th a t  th e  c o u rt had no 
ju r is d ic t io n  in  rent ove r such cla im s o r any 
p a r t  o f the m . Messrs. L iv in g s to n e  and  Cooper 
also appeared and c la im ed a possessory l*en 
in  respect o f  repairs.

T h e  B r it is h  T r a d e .
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A d m .] T h e  B r it is h  T r a d e . [A d m .

Sect. 10 o f  th e  A d m ira lty  C o u rt A c t  1861 
(24 V ie t. c. 10) p rov ides :
. The  H ig h  C o u r t o f  A d m ir a l t y  s h a ll ha ve  ju r is d ic 

t io n  o v e r a n y  c la im  b y  a seam an o f  a n y  s h ip  fo r  
"[ages ea rn e d  b y  h im  on  b o a rd  th e  s h ip  w h e th e r 
the  same be due u n d e r a spe c ia l c o n tra c t  o r  o th e r-  

and  a lso o v e r a n y  c la im  b y  th e  m a s te r o f  a n y  
sh ip  fo r  wages ea rned  b y  h im  on  b o a rd  th e  sh ip , 
aRd fo r  d isb u rse m e n ts  m ade b y  h im  on  a c c o u n t o f  
the  s h ip .

Sect. 167, sub-sect. 1, o f  th e  M erch an t 
^h ip p in g  A c t  1894 (57 &  58 V ie t. c. 60), s. 167
Provides :

The m a s te r o f  a  s h ip  s h a ll so fa r  as th e  case 
P erm its  ha ve  th e  same r ig h ts ,  lie n s  a n d  rem edies 
' ' 1 r th e  re c o v e ry  o f  h is  wages as a  seam an has u n d e r 
th is  A c t  o r  b y  la w  o r  c u s to m .

Stone H u rs t  fo r  th e  p la in t if fs .  The  cla im s 
tor wages and d isbursem ents and fo r  damages 
are recoverable b y  each o f th e  p la in t if fs  in  an 
Action in  rem.

Reference was made to  :
The M a ry  A n n ,  13 L .  T . R ep. 384 ;

L .  R ep . 1, A . &  E ., 8 ;
The Ferret, 5 A sp. M a r. L a w  Cas. 94 ; 48 

L .  T . R ep . 915 ; 8 A p p . Cas. 329 ;
The Great Eastern, 3 A sp. M a r. L a w  Cas. 

5 9 :  17 L .  T . R ep. 2 2 8 ; L .  R ep. 1, 
A . &  E . 384 ;

The Blessing, 3 A sp. M a r. L a w  Cas. 561 ;
38 L .  T . R ep. 259 ; 3 P rob . D iv .  35 ; 

Roscoe : A d m ira lty  P rac tice , 4 th  e d it., 
p . 250.

^  he c la im  fo r  damages is m a in ta in a b le  because 
4he p la in t if fs  have been w ro n g fu lly  preven ted 
rom earn ing th e ir  wages, and th e  damages 

are the re fo re  in  s u b s titu t io n  fo r  wages and 
recoverable b y  th e  same process.

A l f r e d  B u c k n ill fo r  the  in te rveners  the  
rece iver f o r th e  debenture ho lde r and R and , 

t  is a c o n d itio n  o f o b ta in in g  a m a ritim e  lien  
lff t  the  wages shou ld  have been earned :

The Castlegate, 7 A sp. M ar. L a w  Cas. 284 ;
68 L .  T . R ep. 99 ; (1893) A . C. 38 ; 

A b b o tt  on  M erchan t S h ipp ing  and Seamen, 
11 th  e d it., p . 513.

. ,Ven in  a case where th e  in tended  voyage is 
Abandoned i t  is s u b m itte d  th a t  no m a ritim e  
h-h attaches. I t  is service w h ich  gives rise to  
. le m a ritim e  lien  th ro u g h o u t th e  A d m ira lty  
ju r is d ic tio n , e.g., in  salvage th e  service is th e  

asís 0f  f h e p en i f  fo llow s th a t  where th e  
*s fo r  damages fo r  breach o f co n tra c t no 

Jyaritim e lie n  attaches since th e  fo u n d a tio n  o f 
t  e, c*a im  is th a t  no service has been p e rm itte d  
j.° be pe rfo rm ed . The  do c trine  o f th e  m a ritim e  
t‘en 's n o t one w h ich  th e  c o u rt should p e rm it 

be extended : see The Sara  (6 A sp. M ar.

20m ° as‘ 413 ’ 61 L ‘ T - R e p ‘ 20 ’ 14 App> Cas' t  'where a m a ritim e  lie n  in  respect o f dis-
^  ‘ isem ents was refused b y  th e  House o f  Lo rds 

the  g round  th a t  the re  was n o th in g  to  
t^1 Pport i t  in  th e  words o f  th e  s ta tu te . Here 
t i *e s ta tu te  is re lied  upon, and i t  is contended 

at * t pe rm its  no m a ritim e  lien . In  th e  o ld  
r t Ses (eS ;  The J u s tit ia ,  6 A sp. M ar. L a w  

<ls- 198 ; 57 L .  T . R ep. 816 ; 12 P . D . 145) 
A o l . X V I . ,  X . S.

w here seamen were a llow ed to  c la im  wages 
w h ic h  th e y  w o u ld  have earned had  th e  
in te nd ed  voyage been com ple ted, th e  c o u rt 
was a c tin g  in  its  eq u ita b le  ju r is d ic t io n , and 
these cases do n o t decide th a t  wages w h ich  
have n o t been earned are supported  b y  a 
m a ritim e  lie n . See W illia m s  and B ruce  
A d m ira lty  P rac tice , p . 202. T he  m ax im  
th a t  “  fre ig h t is th e  m o th e r o f wages ”  (see 
The Neptune, 1 H agg . A d m . 227) is 
analogous to  th e  con te n tio n  o f th e  in te rveners .

W . H . Owen fo r  Messrs. L iv in g s to n e  and 
Cooper.

Stone H u rs t  in  re p ly . C ur. adv. vu lt.

J a n .  28.— S ir H e n r y  D u k e .— T he p la in t if fs  
are James E ll is  D ye , fo rm e rly  m aster, and 
G era ld  Stephen Johnson, fo rm e rly  ch ie f eng i
neer o f  th e  steam ship B r it is h  Trade. T h e y  sue 
fo r  wages, d isbursem ents and expenses, and 
fo r  damages fo r  w ro n g fu l d ism issal, and assert 
a m a ritim e  lie n  in  respect o f a il th e ir  c la im s. 
T h is  ac tio n  is defended b y  a rece iver fo r  the  
debentu re -ho lde r and a m ortgagee, w ho have 
in te rven ed . T he  sh ip  is th e  sub jec t o f  an 
a p p lic a tio n  fo r  sale. T he  liq u id a te d  cla im s o f 
th e  p la in t if fs  a m o un t to  7571. 16s. l i d . ,  and 
the  a m o un t represented b y  debentures and 
m ortgages is said to  be 70,0001. T he  in te r 
veners a d m itte d  a t th e  hearing  th e  r ig h t  o f 
th e  p la in t if fs  to  be pa id  the  am o un t o f th e ir  
c la im s fo r  wages, d isbursem ents, and expenses 
o u t o f th e  proceeds o f  th e  sh ip . W h a t is in  
issue between th e  pa rties  is w h e the r th e  p la in 
t if fs  have, o r e ith e r o f  the m  has, a m a ritim e  
lie n  in  respect o f th e ir  several cla im s fo r 
damages. The m a tte rs  to  be m en tioned  b y  
me w il l  be m en tioned  o n ly  in  respect of 
th e ir  bearing , o r possible bearing, upon th is  
question .

T he  vessel upon  w h ich  th e  p la in t if fs  were 
em ployed was th e  p ro p e rty  o f a com pany 
o r ig in a lly  ca lled  th e  B r it is h  W o r ld  T rave l 
T rades and C inem atograph E xpe d itions  
L im ite d , and subsequently  th e  B r it is h  W o rld  
T rade  E x p e d itio n s  L im ite d . The com pany 
engaged each p la in t if f  b y  an agreem ent 
unde r seal, w h ich  de a lt w i th  va rious m a tte rs . 
The p ro je c t in  v ie w  appears to  have been 
th e  conveyance a b o u t th e  w o r ld  b y  sea o f 
e xh ib ito rs  and th e ir  wares, w ith  a v ie w  to  
a f lo a tin g  e x h ib it io n  o f B r it is h  m anufactures. 
E ach  p la in t if f ,  as a co n d itio n  o f his engage
m en t, invested  m oney in  th e  com pany 
th e  m aster 20001., and th e  ch ie f engineer 
10001. A f te r  m any m on ths spent in  p re 
p a ra tio n , in  course o f w h ich  the  vessel was 
tow ed  fro m  T ilb u ry  to  Southend and p ro 
ceeded un de r steam to  H u ll,  the  vessel was 
trans fe rre d  to  a new com pany, and no tice  was 
<riven to  th e  p la in t if fs  th a t  the  o ld  com pany 
d isc la im ed fu r th e r  l ia b i l i t y  under th e ir  re 
spective con tracts . The p la in t if f  D ye  had 
p re v io us ly  g iven th ree  m on ths ’ no tice  to  
de term ine his c o n tra c t, o f  w h ich  one m o n th  
rem ained unexp ired . T he  p la in t if f  Johnson 
had g iven  no no tice .

Q Q
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T he a rgum en t advanced on b e h a lf o f  th e  
in te rveners  in  op po s ition  to  th e  c la im  o f the  
p la in t if fs  to  have a wages lien  fo r  a n y th in g  
m ore th a n  wages earned was founded on the  
p ro p o s itio n  th a t  in  o rder to  g ive  such a lien  
th e  wages m u s t have been, in  th e  w ords o f  the  
A d m ira lty  C o u rt A c t  1861, s. 10, “  earned on 
board  th e  sh ip ,”  and M r. B u c k n ill p ro p e rly  
ins is ted th a t  th e  existence in  th e  A d m ira lty  
C o urt, and in  th is  D iv is io n  o f ju r is d ic t io n  to  
deal w ith  a ll th e  cla im s o f th e  p la in t if fs  unde r 
th e ir  agreements o f  service does n o t necessarily 
in v o lv e  a r ig h t  to  a lien . T he  op in io n  o f S ir 
G ainsford B ruce aga inst th e  existence o f  th is  
lien  as expressed in  th e  w e ll-kn ow n  w o rk  
W illia m s  and B ruce , A d m ira lty  P rac tice , p . 202, 
was re lied  upon, and in  op po s ition  to  th e  c la im  
I  was also rem inded o f  a ju d ic ia l op in io n  o f 
L o rd  G ore ll th a t  w he the r such a lie n  exists is a 
d if f ic u lt  question.

T he  d if f ic u lty  is to  be solved b y  a u th o r ity ,  
and n o t b y  op in ion . Such as i t  is, i t  seems 
to  me to  arise n o t so m uch fro m  w a n t o f 
a u th o r ity  in  decided cases as fro m  th e  d if f ic u lty  
the re  is in  m a k in g  sure, w i th  regard  to  m an y  
o f th e  cases, w h e the r th e  existence o r n o n 
existence o f  a lie n  was m a te ria l o r was a d ju d i
cated upon  in  th e  several ju dg m en ts  w h ich  
have to  be considered. Inasm uch  as before 
1861 th e  C o u rt o f A d m ira lty  exercised, in  its  
anc ien t ju r is d ic tio n , rem ed ia l powers in  pe r
sonal su its  and su its  in  rem, as w e ll as in  su its  
fo r  th e  en forcem ent o f m a ritim e  liens, and 
a fte r  1861 had an en larged ju r is d ic tio n  over 
su its  o f  va rious k in d s  w ith o u t ex tension to  the  
c la im an ts  in  those su its  o f  r ig h ts  o f  lien , the  
pe riod , s u b je c t-m a tte r, and re s u lt m us t be 
scru tin ised  when th e  several decisions in  
question  come to  be exam ined. I t  m us t be 
borne in  m in d , to o , th a t  u n t i l  1861 th e  seaman’s 
lie n  fo r  wages, enforceable in  th e  A d m ira lty  
ju r is d ic tio n , was a lie n  fo r  th e  wages recoverable 
in  th a t  ju r is d ic t io n  under w h a t L o rd  S tow e ll 
ca lled  a m a rin e r’s co n tra c t ; th a t  a special 
co n tra c t m ig h t be proceeded upon  a t la w , b u t 
n o t in  A d m ira lty  ; and th a t  th e  m aster o f  a 
sh ip  had n o t th e  seaman’s p riv ileges w ith  
regard to  wages. The p la in t if f  Johnson w o u ld  
have had i t  in  respect s im p ly  o f  h ir in g  and 
service, b u t  th e  p la in t if f  D ye  w o u ld  n o t.

The m a tte rs  to  be considered in  d e ta il as to  
b o th  p la in t if fs  are, the re fo re , w h e the r a seaman 
has a m a ritim e  lien  in  respect o f damages fo r  
w ro n g fu l d ism issal fro m  his service under a 
s im ple co n tra c t ; w he the r th e  co n tra c t re lied  
upon  b y  each is such th a t  service the reunder 
gives a lie n  to  a seaman ; and  w he the r th e y  
are in  substance c la im in g  wages o r damages. 
F u r th e r, as to  th e  p la in t if f  D ye , the re  is th e  
question  w he the r b y  v ir tu e  o f th e  A d m ira lty  
C ourt A c t  1861, s. 10, and th e  M erchan t 
S h ipp ing  A c t 1894 he has a m a ritim e  lien  under 
his c o n tra c t.

The a rgum ent on th e  p a r t o f th e  in te rveners  
th a t  a seaman’s lie n  upon  th e  sh ip  fo r  wages 
exists o n ly  in  respect o f wages earned b y  the  
seaman on board  th e  sh ip  in  th e  s tr ic t  li te ra l 
sense o f these words m us t be exam ined in  the

lig h t  o f  decisions in  th e  C o u rt o f A d m ira lty  
w h ich  ex tend  ove r a long  pe riod , and  under 
w h ich  th e  seaman’s lie n  has been he ld  to  in c lud e  
subsistence m oney, v ia ticum , and, as i t  seems, 
w h a teve r he cou ld  be fa ir ly  sa id  to  have 
earned b y  his services.

In  The Exeter (2 C. R ob . 261), in  1799, th e  
sh ip  had been sold in  a wages ac tio n , and L o rd  
S tow e ll decreed in  fa v o u r o f a seaman d is
charged a t Colom bo on a voyage fro m  B om b ay  
to  L o nd on  th e  p a ym en t o u t o f th e  proceeds 
o f  th e  sh ip  o f wages subsequent to  his 
dism issal.

I n  The Beaver (3 C. R ob . 92), where a m arine  
had been p u t  ashore on th e  A fr ic a n  coast on a 
voyage fro m  L iv e rp o o l to  A fr ic a  and  back, th e  
same learned ju dg e  de te rm ined  th a t  the  
wages recoverable were those due fo r  the  
w hole voyage. A ga in , in  th e  case o f The 
Elizabeth  (2 Dodson 403), L o rd  S tow e ll spoke 
o f th e  r ig h t  o f th e  seaman w ro n g fu lly  d is 
charged to  c la im  wages u n t i l  th e  re tu rn  o f the  
vessel to  th e  o r ig in a l p o r t  as one recognised 
in  m ost coun tries , and w hen an en terprise  had 
been de te rm ined  b y  fru s tra t io n  in  th e  B a ltic  
he decreed th a t  wages were payab le  to  th e  tim e  
o f  th e  seaman’s a rr iv a l in  E n g la n d . The same 
ru le  was app lied  b y  th e  same ju dg e  undei 
d iffe re n t c ircum stances in  The E liz a  (1 Hagg- 
A d m . 182), and where th e  seaman was g iven 
h a lf  wages fro m  leav ing  th e  sh ip  u n t il his a rriva l 
in  E ng la nd . D r . L u s h in g to n  in  1856, in  The 
C a m illa  (Swabev 312) decreed p a ym en t o l 
wages a t th e  c o n tra c t ra te  fro m  th e  date 
o f  discharge to  th e  t im e  w ith in  th e  con tra c t 
pe riod  w hen th e  p la in t if f  ob ta in ed  o th e r 
em p lo ym e n t.

On th e  same fo o tin g , D r .  L u s h in g to n  also 
decided, in  The Great Eastern  (3 M a r. L a w  Cas- 
581 ; 17 L .  T . R ep. 228 ; 1 A . &  E . 384), th a t 
a lie n  ex is ted fo r  damages a fte r  w ro n g fu l d is
m issa l. The  case o f  The B lessing  (3 Asp. M ar. 
L a w  Cas. 561 ; 38 L .  T . R ep. 259 ; 3 P rob. 
D iv .  35) does n o t raise th e  question  o f lien , bu t 
lays dow n th a t  th e  s ta tu to ry  ju r is d ic t io n  ot 
th e  C o u n ty  C ourts in  respect o f  seamen’s wagcS 
extends to  a c la im  fo r  damages in  lie u  o f  w ageS; 
The  decis ion o f th e  P r iv y  C ouncil in  The Ferre  
(5 A sp. M ar. L a w  Cas. 94 ; 48 L .  T . R ep. 915 ’  
8 A p p . Cas. 329) goes to  a lik e  question . L a s tly  , 
in  th e  case o f Re Great Eastern Steamship 
Com pany  (5 A sp. M a r. L a w  Cas. 511, 53 L - ‘ • 
R ep. 594), C h it ty ,  J .  in  1885 de te rm ined  u’ 
fa v o u r o f th e  crew  a c la im  o f m a ritim e  l i eI‘ 
in  respect o f seamen’s wages accrued a fte r  a 
w ro n g fu l d e te rm in a tio n  o f th e  h ir in g . 1  ̂
c o n flic t was between th e  wages c la im an ts  an( 
m ortgagees, and  wages were he ld  payab le  t °  
th e  t im e  o f th e  ch ie f c le rk ’ s c e rtifica te  in  the  
cause.

H a v in g  regard to  the  state o f the  a u th o ritie s ’ 
I  canno t say th a t  the  wages fo r  w h ich  a seaman 
has a lien  under a seaman’s con tra c t o f service 
are lim ite d  in  the  w a y  the  in te rveners contend- 
There are, however, tw o  o th e r questions to  be 
considered. A re  the  p la in t if fs  respective ly , n‘ 
p o in t o f substance, c la im in g  under th e ir  respec 
t iv e  con tracts  wages w h ich  rem a in  unpa id , 0
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are th e y  c la im in g  damages fo r  breach o f 
■contract ? A re  th e ir  respective con trac ts  such 
as could have been sued upon in  th e  A d m ira lty  
ju r is d ic tio n , o r special con tracts  ?

The d is tin c t io n  between a c la im  fo r  wages 
and a c la im  fo r  damages under a seaman’s 
con tra c t w h ich  has been b roken  depends upon 
Pure ly legal considerations. The best answer,
1 th in k ,  is th a t  i f  the re  has been m ere ly  a 
breach o f the  c o n tra c t b y  the  em p loyer the  
con tra c t subsists and can be made the  sub ject 
° f  a s im ple c la im  fo r  wages ; b u t on the  o the r 
band, i f  the  em p loyer has repud ia ted  the  
con tra c t and the  seaman has accepted the  
repud ia tion  the  c o n tra c t is a t an end, and any 
c la im  to  be made b y  h im  in  respect o f its  
s tipu la tions  is a c la im  fo r  damages (see John - 
stone v . M il l in g ,  54 L .  T . R ep. 629 ; 16 Q. B . 
I l iv .  460). I t  is n o t c lear in  the  present 
case th a t  th e  re p u d ia tio n  o f the  con tracts  in  
Question b y  the  owners was accepted b y  the  
P la in tiffs  before the  issue o f the  w r it .  On 
th is  fo o tin g  a c la im  fo r  wages m ig h t have sub
sisted u n t i l  th a t  date.

The p la in t if f ,  th e  ch ie f engineer, has a ll a 
seaman’s remedies i f  he is c la im in g  unde r a 
seaman’s c o n tra c t. H e  m ay  also recover 
ju d g m e n t here unde r a special co n tra c t, b y  
v ir tu e  o f va riou s  sta tu tes. W h e th e r th e  p la in 
t i f f ,  the  m aster, has the  alleged lie n  depends 
uPon the  com bined effect o f the  p ro v is io n  in  
fbe A d m ira lty  C ourt A c t 1861, s. 10, w h ich  gave 
the c o u rt ju r is d ic tio n  ove r an y  c la im  b y  the  
fa s te r  o f a n y  sh ip  fo r  wages earned b y  h im  on 
board the  sh ip , and sect. 167 o f the  M erchan t 
S h ipp ing A c t  1894, w hereby a m aster is g iven 
*he same r ig h ts , lien , and remedies fo r  wages as 
a seaman unde r th a t  A c t, o r b y  la w  o r custom .

B y  v ir tu e  .o f  the  decisions in  The Sara  (6 
Asp. M a r. L a w  Cas. 413 ; 61 L .  T . R ep. 26 ; 
i ' t  A p p . Cas. 209) and The Castlegate (7 A sp. 
^ a r .  L a w  Cas. 284 ; 68 L .  T . R ep. 99 ; (1893) 
A . C. 38), I  m us t ta ke  i t  th a t  the  A d m ira lty  
C ourt A c t o f 1861, s. 10, d id  n o t create an y  
M aritim e  lie n  w h ich  had  n o t ex is ted  before th a t  
A c t, b u t m e re ly  con ferred upon the  C ourt o f 
A d m ira lty  ju r is d ic tio n  in  cases where, before 
U|en, i t  had  n o t ju r is d ic tio n . As to  th e  ch ie f 
engineer, the n , i t  is necessary to  in q u ire  
whether h is  c la im  arises unde r a special con tra c t, 
®o th a t  i t  became cognisable in  A d m ira lty  b y  
t he A c t o f 1861, o r was a c la im  such as th a t  
^ u r t  always had  w ith in  its  ju r is d ic tio n . As 
to  the  m aster, the  lik e  question arises unde r the  
tw °  sections.

The d is tin c tio n  between a seaman’s con tra c t 
"h ic h  was cognisable before 1861 in  the  C ourt 
o f A d m ira lty  and a special c o n tra c t such as 
Y as w ith in  th e  A d m ira lty  ju r is d ic tio n  b y  the  
A c t o f 1861 was c le a rly  defined when im p o rta n t 
* ‘ ghts were co n s ta n tly  dependent upon i t .  
A-*ord T en te rden  described the  c o n tra c t w h ich  
^ as enforceable in  the  C ourt o f A d m ira lty  as

a h ir in g  on the  usual te rm s made b y  w o rd  
a nd w r it in g  o n ly  and n o t b y  deed ”  (A b b o tt 

^h ip p in g , 11 th e d it., p . 511). L o rd  S tow ell
jscusses i t  a t  some le n g th  in  The M in e rva  

U ia gg. A d m . 347) unde r the  nam e o f “  the

m a rin e r’ s c o n tra c t,”  and speaks o f i t  as an 
anc ien t in s tru m e n t in  w h ich  tw o  s tipu la tio n s  
o n ly  were necessary— on the  p a r t  o f the  owner 
the  de scrip tion  o f the  in tended  voyage ; on the  
p a r t  o f th e  seaman the  ra te  o f wages he was 
con ten t to  accept fo r  h is  services on th a t  
voyage. W h e th e r th e  con tracts  here p u t  in  
s u it to  g round  the  cla im s fo r  damages made by  
the  p la in t if fs  are such as were cognisable in  
the  C ourt o f A d m ira lty  appears upon exam ina 
t io n  o f th e m . E ach  o f the  agreements was a 
co n tra c t unde r seal. The em p loym en t taken  
b y  the  m aster is em p lo ym e n t n o t fo r  a voyage 
b u t fo r  a yea r ce rta in , and th e re a fte r fo r  a 
pe riod  de te rm inab le  b y  no tice , and w ith  term s 
and inc iden ts  w h ich  arise fro m  h is association 
w ith  the  com pany as a shareholder. The 
ch ie f engineer’s agreem ent again e n tit le d  h im  
to  be em ployed u n t i l  the  te rm in a tio n  o t the  
f irs t  voyage, and th e re a fte r u n t i l  de te rm in a tion  
o f the  co n tra c t b y  th ree  m on ths ’ no tice  in  
w r it in g ,  o r  con s tru c tive  to ta l loss o f the  vesse . 
B o th  o f th e m  are, in  m y  op in ion , special 
con trac ts , such as were n o t w ith in  the  ancient 
ju r is d ic t io n  o f the  C ourt o f A d m ira lty .

In  v ie w  o f the  adm ission o f the  in te rveners 
th a t  the  p la in t if fs  have the  lie n  th e y  assert 
fo r  the  wages th e y  in  fa c t earned, I  have no 
concern w ith  an y  question as to  w hethe r 
the  existence o f special con tracts  w o u ld  have 
preven ted the  C ourt o f A d m ira lty  fro m  en te r
ta in in g , in  the  case o f the  ch ie f engineer as a 
seaman, a c la im  to  a lie n  fo r  wages upon  p ro o f 
,f service perfo rm ed. N o  such question is 
aised in  th is  case w ith  regard to  e ith e r o f the 
ila in tiffs . So fa r, however, as th e ir  c la im  
x tends to  damages th e y  can on ly  be asserted 
ipon p ro o f o f th e  con tracts . T hey  there fore 
:ould n o t have been en te rta ined  b y  the  C ourt 
i f  A d m ira lty  w ith o u t the  s ta tu to ry  a u th o r ity  
i f  the  A c t  o f 1861, and  th e y  consequently  do 
lo t  c a rry  w ith  the m  an y  r ig h t  to  a m a ritim e  
ien .

In  the  circum stances o f the  case i t  is n o t 
lecessary to  consider repo rted  decisions in  
vh ich , where a m a rin e r’s c o n tra c t and a special 
ig reem ent were em bodied in  one w r it in g ,  the  
■ourt, upon fin d in g  th e  same to  be severable, 
lecreed in  fa v o u r o f th e  c la im  w h ich  was w ith in
ts  ju r is d ic tio n . ,

In  the  resu lt the re  m ust be pa id  o u t o f the 
h n d  in  c o u rt 4341. 17s. 2 d. to  the  p la in t if f  
lam es E ll is  D ye , and 3221. 19s. 9d. to  the 
i la in t i f f  G erald S tephen Johnson, in  pursuance 
, f  the  adm ission o f the  in te rveners  to  tn a t  
»fleet The c la im  o f th e  p la in t if fs  fo r  a decla ra
tion th a t  th e y  have a m a ritim e  lien  fo r any 
am ount c la im ed b y  th e m  under pa r. 6 ot tne  
statem ent o f c la im , is d isa llow ed.

S o lic ito rs  fo r  the  p la in t if fs , Flegg  and Son.
S o lic ito rs  fo r  the  in te rveners , Bottere ll and

^ S o lic ito rs  fo r  the  sh ip-repairers, Dawson 
and Loncaster, H u ll.
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fftouge of Horta.

Nov. 1, 2, and Dec. 18, 1923.
(Before Lo rds  Ca v e , L .C ., F in l a y , H a l d a n e , 

Su m n er , and Parmoor .)
Graham  J o in t  Stock Sh ip p in g  Co m pany  

L im it e d  v . M erchants ’ M a r in e  I nsurance 
Co m pany  L im it e d , (a)

O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  
E N G L A N D .

Insurance (M a r in e )— P o licy  taken out by owner o f 
sh ip— M oney lent on agreement fo r  mortgage—  
S cuttling  o f sh ip— C la im  by lenders against 
underw riters.

The p la in t if fs  advanced a sum o f money to a sh ip 
owner upon the security o f a f irs t  mortgage on 
the whole o f the ship. A  po licy , on the in 
structions o f the owner's agents, was then taken 
out by certain brokers in  the ir own names and  
(or) as agents upon the h u ll and m achinery o f 
the sh ip  against the pe rils  o f the seas, ba rra try  
o f master and m ariners, and a ll other pe rils . 
W hile  the p o licy  was s t i l l  in  force the vessel was 
scuttled by the master and crew w ith  the 
connivance o f the shipowner. I n  an action 
brought on the p o lic y  against the m arine  
r is k  underw riters by the p la in t if fs  as mortgagees, 

H eld, that the p rope r inference to be drawn fro m  
the evidence was that the p la in t if fs  were not 
independently insured under the po licy . The 
insurance was effected on behalf o f the sh ip 
owner and the title  o f the p la in t if fs  rested upon  
an equitable assignment fro m  h im . The p la in 
tif fs  were, therefore, not entitled to recover 
upon the p o licy  as i t  was fo u n d  that the vessel 
had been scuttled by the au tho rity  o f the owner. 

Decision o f the Court o f A pp ea l (an te , p. 76 ; 
128 L . T . Rep. O i l  ; (1923) 1 K .  B . 592)
affirmed.

A ppeal fro m  a decision o f the  C ourt o f Appea l 
(reported  ante, p. 76 ; 128 L . T . R ep. 611 ; 
(1923) 1 K .  B . 592).

In  1919, one Angelis, a Greek shipowner, 
con trac ted  w ith  a f irm  o f sh ipbu ilde rs  in  
S underland th a t  th e y  should b u ild  fo r 
h im  a steam er, the  Joanna, fo r  330,000/. 
Ange lis  th e n  arranged w ith  the  p la in t if fs , 
w ho were a f irm  c a rry in g  on business in  
G lasgow, th a t  in  considera tion  o f  a m ortgage 
o f th e  steam er to  be g ran ted  to  the m  when she 
was com ple ted, th e y  w o u ld  p ro v id e  m oneys 
payab le fro m  t im e  to  t im e  to  the  sh ipbu ilde rs  
as con s tru c tion  proceeded. The p la in t if fs  p ro 
v id ed  the  necessary funds, and the  steam er was 
com ple ted in  M ay 1920. On the  28th J u ly  
1920 an agreem ent fo r  a m ortgage was executed 
g iv in g  the  p la in t if fs  a m ortgage on the  steam er 
fo r 145,000/. On the  15th June 1920 a p o lic y  
was ta ke n  o u t b y  c e rta in  brokers in  th e ir  own 
names and (or) as agents upon the  h u ll and 
m ach inery  o f the  steam er fo r  tw e lve  m onths 
fro m  the  29 th  M ay  1920 in  the  sum  o f 15,000/.

( a )  Reported by Edward J. M. Chap lin , F.sq., Barrister-
at-Law.

against, in te r a lia , pe rils  o f the  sea and b a rra try  
o f m aster and m ariners , and the  vessel p ro 
ceeded on a voyage to  the  U n ite d  States. On 
the  31st Jan . 1921 she le f t  an Am erican, po rt 
w ith  a cargo o f coal fo r  the  M edite rranean. 
She ca lled a t G ib ra lta r  fo r  orders,, and was 
the re  d irec ted  to  discharge a t Naples. W h ile  
steam ing eastward, a long the Spanish coast, she 
was scu ttle d  b y  the  m aster and crew  w ith  the 
connivance o f the  shipowner»

In  an ac tio n  b ro u g h t on the  p o lic y  against the 
m arine  r is k  un de rw rite rs  b y  the  p la in t if fs  as 
mortgagees the  C ourt o f A ppea l he ld , reversing 
the  decision o f  Greer, J ., th a t  the re  being no 
evidence in  sup po rt o f the  p la in t if fs ’ case th a t 
th e y  were pa rties  to  the  p o lic y  o f insurance, 
th e y  had fa ile d  to  m ake a fo u n d a tio n  fo r  th e ir  
c la im  and cou ld n o t recover on the  p o licy . 
The p la in t if fs  appealed.

S ir John S im on, K .C . and J o w itt, Iv.C. 
(James D ick inson  w ith  the m ), fo r  the  appe l
la n ts  :

The fo llo w in g  cases were re ferred to  :
Ley land  S h ip p in g  Com pany L im ite d  v . 

N orw ich  U n ion  F ire  Insurance Society 
L im ited , 14 Asp. M ar. L a w  Cas. 258 ; 
118 L . T . R ep. 120 ; (1918) A . C. 350 ;

Watson v . Swann, 11 C. B . (N .S .) 756 ;
F red  D rughorn  L im ite d  v . Rederi A k tie -  

bolaget T ransa ltla n tic , 14 Asp. M ar. La w  
Cas. 4 0 0 ; 120 L .  T . R ep. 70 ; (1919) 
A . C. 203 ;

Keigh ley, M axted, and Co. v . D u ra n t, 84 
L . T . Rep. 777 ; (1901) A . C. 240 ;

S m all and others v . U nited K ingdom  
M a rin e  M u tu a l Insurance Association? 
8 Asp. M ar. L a w  Cas. 293 ; 76 L .  T . Rep- 
828 ; (1897) 2 Q. B . 311 ;

Baker v . A dam , 102 L .  T . R ep. 248 :
Boston F r u i t  Company v . B rit is h  and  

F ore ign M a rin e  Insurance Company, 19 
Asp. M ar. L a w  Cas. 260 ; 94 L . T . Rep- 
806 ; (1906) A . C. 336 ;

B y  as v. M il le r ,  3 Com. Cas. 39 ;
Yangtsze Insurance Association L im ite d  v. 

Luckm anjee, 14 A sp. M ar. L a w  Cas. 396 ; 
118 L .  T . R ep. 736 ; (1918) A . C. 585.

R. A . W righ t, K .C . and Claughton Scott, K .C  - 
fo r  the  respondents were n o t called upon.

The House to o k  tim e  fo r  consideration.

Dec. 18, 1923.— L o rd  Ca v e , L .C .— In  the 
course o f the  proceedings in  th is  ac tio n  a good 
m an y  defences have been raised on be ha lf o f the 
respondents, b u t the  o n ly  question  argued on 
th is  appeal is one o f fa c t— nam ely , w hether 
the  p o lic y  o f  m arine  insurance on the  J o a n n a , 
upon w h ich  th is  ac tio n  is b ro u g h t, was effected 
on b e h a lf o f  A nge lis , the  ow ner o f the  vessel, 
and b y  his a u th o r ity ,  assigned o r made over 
to  the  appe llan ts  as his m ortgagees, o r w hether 
i t  was effected on beha lf b o th  o f the  ow ner and 
o f th e  mortgagees. I f  the  fo rm er was the  case 
then , as the  vessel is found  to  have been th row n  
aw ay b y  the  a u th o r ity  o f the  ow ner, Lire*
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aPpellants c la im in g  under h im  canno t recover 
upon the  p o licy  (M arine  Insurance A c t  1906,

50 (2), b u t  i f  th e  p o lic y  was effected on 
beha lf o f the  mortgagees as w e ll as on b e ha lf o f 
the ow ner, so th a t  the  mortgagees were d ire c tly  
‘Usured, th e n  i t  w o u ld  have to  be considered 
"h e th e r  th e y  can recover upon th e  p o licy  
n o tw ith s ta n d in g  the  fra u d  o f  the  owner.

On th is  issue o f fa c t the  docum en ta ry  
evidence is as fo llow s : On the  1st Dec. 1919, 
’ ''hen the  sh ip  was in  course o f be ing b u i l t  fo r  
A nge lis b y  Messrs. D o x fo rd  and Co., o f Sunder- 
.and , A ngelis  created a charge upon  th e  sh ip  

fa v o u r o f the  appe llan ts  to  secure a large 
sum  advanced b y  th e m  to  h im . The deed o f 
charge made no m en tion  o f insurance, b u t i t  
" ’as the  te rm  o f the  deed th a t  the  ow ner should 
*n due course execute in  fa v o u r o f the  m o rt- 
Sagees a fo rm a l m ortgage co n ta in in g  such 
clauses, covenants, and  con d itions  as in  th e  
op in ion o f th e  mortgagees o r th e ir  legal advisers 
should be necessary o r advisable fo r  th e ir  p ro 
je c tio n . There was a fu r th e r  charge dated 
J he 10 th  M arch  1920, and the re  were also some 
agreements fo r  conso lida tion  o f securities ; b u t 
t hese docum ents carried  the  m a tte r  no fu r th e r  
so fa r  as the  p o in t now  under discussion is 
concerned. E a r ly  in  M ay  1920, when the  ship 

a b o u t to  be com ple ted and de live red to  
A ngelis, M r. J . A . M ango, w ho he ld  a pow er o f 
a tto rn e y  fo r  Angelis, in s tru c te d  Messrs. J . W . 
Hobbs and Co., w ho are insurance brokers, to  
'Usurp her against sea risks  fo r  tw e lve  m onths 
J j°m  the  a rr iv a l o f the  sh ip  a t New castle -upon- 
ty n e . The brokers acco rd ing ly  g o t th e  r is k  
'•n d e rw ritte n  by. the  respondents and others, 
and on th e  18 th  M ay  th e y  w ro te  to  the  appe - 
auts’ agents as fo llow s :

S.S. Jo a n n a .
. W e beg to  a d v ise  y o u  th a t  w e ha ve  e ffe c te d  th e  
insu rance  on  th e  above  vesse l fo r  tw e lv e  m o n th s  
J o m  d a te  to  j |e a d v ise d , o n  h u ll  a n d  m a c h in e ry  

a lued  275,0001., as fo llo w s  :
275,0001. In s t i t u te  T im e  C lauses.
68,7501. F re ig h t .
41,2501. D isb u rs e m e n ts .

A t  th e  re q u e s t o f  o u r  c lie n t ,  M r . J .  A .  M a ngo , we 
' gree th a t  w e are h o ld in g  th e  po lic ie s  to  y o u r  o rd e r 
t °  ’ be e x te n t o f  y o u r  in te re s t in  th e  vesse l, s u b je c t 
.?  o u r lie n  fo r  u n p a id  p re m iu m s , a n d  to  o u r  h a v in g  

® r ig h t  to  cance l th e  p o lic ie s  s h o u ld  th e  p re m iu m s  
o t be p a id , i t ,  o f  course, b e in g  u n d e rs to o d  t h a t  w e 
'° u ld  n o t so a c t w ith o u t  f i r s t  a d v is in g  y o u .

j [ r - M ango subsequently in s tru c te d  Messrs. 
Jmbbs and Co. th a t  the  pe riod  o f tw e lve  m onths 

as to  ru n  fro m  the  29 th  M ay , and th is  was 
’ ranged acco rd ing ly . The p o lic y  issued b y  

ana respondents is da ted  the  15 th  June 1920, 
and Pu rPorts to  be effected b y  “  J . W . H obbs 
t l  and ( ° r )  as agents h e re ina fte r called
t) ’e assured ”  ; and th e  respondent com pany 
thereby “  prom ises and agrees w ith  th e  assured, 
^ e ir executors, a d m in is tra to rs  and assigns ”  
^ . " ' a k c  good loss o r damage happen ing to  the  
ana* (am ong o th e r th in gs ) pe rils  o f the  sea 
is in ^ a rra t r y  up to  the  sum  o f 15,0001. There 
 ̂ the usual f.c . and s. clause, w a r risks  being 
' P ara te ly insured. The p o lic y  bears upon the

back o f i t  the  s ignature “  J . W . H obbs and Co.,”  
a p p a re n tly  b y  w a y  o f general endorsem ent. 
The p re m ium  was p a id  b y  A ngelis. O n the  
28 th  J u ly  1920 Angelis executed a fo rm  o f 
m ortgage o f the  ship to  the  appe llan ts  to  
secure the  am o un t w h ich  was ow ing  to  them , 
and th is  m ortgage con ta ined th e  fo llow ing  
covenant.

E ig h th .  T h e  sa id  s te a m sh ip  s h a ll be in s u re d  a t  
th e  expense o f  th e  o w n e r a g a in s t a l l  r is ks  o f  e v e ry  
k in d  e s p e c ia lly  in c lu d in g  r is k s  re s u lt in g  fro m  th e  
re ce n t W a r  an d  a n y  o th e r  w a r r isks , a n d  t h a t  to  th e  
e x te n t o f  n o t  less th a n  th e  a m o u n t o f  th e  sa id  loan  
fro m  t im e  to  t im e  o u ts ta n d in g  an d  s h a ll be k e p t so 
in s u re d  d u r in g  th e  c u r re n c y  th e re o f a n d  a l l  p o lic ie s  
o f  in su ra n ce  on  w h ic h  th e  p re m iu m s  ha ve  been fu l ly  
p a id  o v e r th e  h u ll  m a c h in e ry  a n d  ap p u rte n a n ce s  o f  
th e  sa id  s te a m sh ip  s h a ll be s u ita b ly  endorsed in  
fa v o u r  o f  th e  m ortgagees, a n d  s h a ll be lo dg ed  e ith e r  
w i th  th e m  a lo n g  w i th  th e  m o rtg a g e  o r  w i th  M essrs. 
Jos . W . H o b b s  an d  Co., o f  260, G resham  H ouse , 
L o n d o n , E .C ., on  th e ir  b e h a lf in  w h ic h  e ve n t th e  
sa id  M essrs. Jos . W . H o b b s  a n d  C o., s h a ll address 
to  th e  m ortgagees a le t te r  s ta t in g  th e  d e ta ils  o f  th e  
po lic ie s  a n d  a c k n o w le d g in g  th a t  th e y  are he ld  to  
th e  o rd e r o f  a n d  on  b e h a lf o f  th e  m ortgagees.

A t  f irs t  s igh t, i t  m ay appear strange th a t  
Messrs. H obbs and Co., in  w r it in g  the  le tte r  o f 
the  18 th  M ay  1920, should have a n tic ip a te d  so 
closely the  prov is ions o f a covenant w h ich  was 
n o t executed u n t i l  the  fo llo w in g  J u ly  ; b u t i t  
appears th a t  the re  had been ea rlie r m ortgage 
transac tions  between A ngelis  and the  appe llan ts 
in  w h ich  th e  same fo rm  o f m ortgage had been 
used and the  C ourt o f A ppea l in fe rred  (no d o u b t 
r ig h t ly )  th a t  a ll pa rties  to o k  i t  th a t  the  m o rt
gage o f the  Joanna  w o u ld  be in  th a t  fo rm . 
The sh ip  was th ro w n  aw ay o ff the  coast o f 
Spain on th e  19 th  Feb. 1921, and was a to ta l 
loss.

M y  Lo rds , i f  the  above docum ents stood 
alone, the  inference w ou ld , I  th in k ,  be irre s is tib le  
th a t  th e  insurance was effected on b e h a lf o f  the  
ow ner, Angelis, and th a t  the  t i t le  o f  the  appe l
la n ts  rested on an equ itab le  assignm ent from  
h im  effected b y  the  covenant and th e  le tte r  o f 
the 18 th  M ay  . The in s tru c tio n s  to  insure were 
g iven b y  M ango, the  ow ner’s agent, on  the  
ow ner’s beha lf, and i t  was a t h is request (as 
appears b y  th e  le tte r  o f th e  18 th  M ay) th a t  the  
brokers in fo rm ed  the  appe llan ts  th a t  th e y  held 
th e  p o lic y  to  th e ir  o rder to  th e  e x te n t o f th e ir  
in te res t. The p re m ium  was p a id  b y  th e  owner, 
and the re  was no evidence th a t  the  appe llants 
to o k  an y  p a r t  in  the  transa c tion  o f insurance. 
B u t  the re  is a piece o f o ra l evidence w h ich  
requires considera tion . W hen the  p la in t if fs ’ 
case had  been closed and M r. W r ig h t  on be ha lf 
o f  the  respondents had raised th e  p o in t th a t  the  
mortgagees were n o t inde pen de n tly  insured 
unde r the  p o licy , counsel fo r  the  appe llan ts  
asked and ob ta ined  leave to  ca ll evidence on 
th a t  p o in t. H e acco rd ing ly  ca lled M r. P . J . 
H obbs, a m em ber o f the  f irm  o f J . W . H obbs 
and Co., w ho on being exam ined in  ch ie f said 
th a t  he knew  o f the  m ortgage to  the  appe llan ts 
and proved  the  le tte r  o f the  18 th  M ay , b u t gave 
no evidence as to  any d ire c t insurance on be ha lf 
o f  the  appe llan ts  ; and i t  was o n ly  in  th e  las t
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tw o  answers in  h is re -e xam in a tio n  th a t  he gave 
th e  fo llo w in g  evidence :—

Q.— You have to ld  us th a t when M r. Mango 
instructed you you knew th a t M r. Angelis was the 
owner and you knew th a t there were mortgagees ? 
A .—That is so.

Q .— When you insured, whom did you in tend to 
cover ? A .— Whomsoever m ight be concerned.

I t  was urged on be ha lf o f  the  appe llan ts  th a t  
these answers were su ffic ien t to  show th a t  
H obbs and Co., w hen th e y  entered in to  the  
co n tra c t o f insurance w ith  the  respondents, 
in tended  to  and d id  so c o n tra c t as agents n o t 
o n ly  fo r  A ngelis, b u t also fo r  the  appe llan ts, and 
th a t  as the  appe llan ts  had adop ted the  c o n tra c t 
b y  suing upon  i t ,  the re  wTas enough to  g ive 
the m  a separate co n tra c tu a l in te res t upon 
w h ich  th e y  cou ld  sue. I  do n o t th in k  th a t  th is  
is the  tru e  e ffect o f  the  evidence. The p o lic y  in  
question  in  th is  case is n o t, as in  the  usual 
L lo y d ’s p o lic y , effected b y  the  b ro ke r “  in  the  
nam e o f eve ry  person to  w hom  the  same d o th , 
m ay, o r sha ll a p p e rta in  in  p a r t  o r in  a l l. ”  I t  is 
effected b y  the  brokers fo r  them selves, “  and 
(o r) as agents,”  and th e  question  is, on whose 
b e ha lf th e y , “  as agents,”  in tended to  and d id  
en te r in to  the  c o n tra c t. N o w  H obbs and Co. 
had no a u th o r ity  o th e r th a n  th a t  w h ich  th e y  
de rived  fro m  M ango, nam ely , to  insure as agents 
fo r the  ow ner, and th e  docum ents show p la in ly  
th a t  th e y  acted under th a t  a u th o r ity  and n o t 
o therw ise. The w itness P. J . H obbs d id  n o t 
say th a t  he acted as agent fo r  the  appe llan ts, 
b u t o n ly  th a t  he in tended to  cover w hom so
ever m ig h t be concerned. H is  ow n le tte r, 
w r it te n  a t the  tim e , trea te d  M ango as his 
p r in c ip a l, and the  appe llan ts  as persons to  w hom  
an  in te res t was to  be g iven on M ango’s re q u e s t; 
and I  do n o t th in k  th a t  the  inference to  be d raw n  
fro m  th is  le tte r  can possib ly  be displaced b y  his 
vague o ra l s ta tem en t made tw o  years la te r 
when the  p o s itio n  o f th e  pa rties  was in  d ispu te . 
M ango, w ho was ava ilab le  as a w itness, was n o t 
ca lled . I  th in k  th a t  the  C ourt o f A ppea l was 
r ig h t  in  se ttin g  aside M r. H obbs ’ answer and in  
accepting  and ac tin g  upon the  docum ents as 
the  o n ly  re leva n t and re liab le  evidence on th is  
p o in t ; and, i f  so, the  appe llan ts  were n o t 
in de pen de n tly  insured.

H a v in g  regard to  the  above conclusions, i t  is 
unnecessary to  consider the  o th e r defences 
raised in  th e  ac tion , and I  express no op in ion  
upon the m . In  m y  op in ion , th is  appeal fa ils  
and should be dism issed w ith  costs.

M y  noble and learned friends  Lo rds  F in la y  
and P a rm oor desire me to  say th a t  th e y  
concur in  th is  ju d g m e n t.

L o rd  H a l d a n e .— I  concur in  the  op in ion  th a t  
has ju s t  been expressed b y  the  L o rd  Chancellor, 
and I  have n o th in g  to  add.

L o rd  S u m n e r .— I  concur.
A pp ea l dismissed.

S olic ito rs  fo r  the  appe llan ts, Thomas Cooper 
and Co.

S o lic ito rs  fo r  the  respondents, P ritcha rd  and 
Sons.

[H. o f  L.

Nov. 27, 29, and Dec. 18, 1923.
(Before Lo rds  D u n e d i n , A t k i n s o n , S h a w , 

P h i l l i m o r e , and B l a n e s b u r g h , w ith  
N a u tic a l Assessors.)

U n i t e d  S t a t e s  S h i p p i n g  B o a r d  v . L a i r d  
L i n e  L i m i t e d , ( a )

A P P E A L  FR O M  T H E  F IR S T  D IV IS IO N  OF T H E  
C O U RT OF SESSIO N IN  S C O TLA N D . 

C o llis ion  —  S hip  p u t in  a sudden p e r il by 
another's negligence— S ligh t delay in  g iv ing  
r ig h t order— Whether con tribu to ry negligence. 

The R . was going at f u l l  speed in  a dense fog  
and was sounding no signa l. The W . was 
going very slow and was sounding her fog  siren. 
The master o f the W . suddenly saw a white 
ligh t h a lf  a p o in t on the starboard bow about 
1200/f. away, which was the masthead ligh t of 
the R . H e im m ediate ly gave the order "H a rd -a -  
starboard ." Three seconds later he saw a red 
ligh t and at once ordered “  H a rd -a -p o rt and 
stop and reverse engines." N o  a lte ra tion  on 
the d irection o f the vessel was effected by the 
starboard helm. The order given on the 
appearance o f the red ligh t was the proper 
order. . A  co llis ion  occurred about fo r ty  seconds 
after the W . had seen the white ligh t.

H e ld , that the delay o f the three seconds fro m  the 
tim e the white ligh t teas seen u n t i l  the appear
ance o f the red lig h t d id  not constitute negligence 
on the p a rt o f the W ., and that the R . was alone 
to blame fo r  the co llis ion .

Judgm ent o f the F ir s t  D iv is io n  (1923) S. C. 316 ;
60 Sc. L . R . 265) reversed.

I t  does not lie  in  the mouth o f those who have 
created the danger o f the s itua tion  to be m inu te ly  
c r it ic a l o f the conduct o f those whom they have 
by the ir own fa u lt  involved in  the danger.

The B y w e ll Castle (4 A sp. M a r .  L a w  Cas. 207, 
41 L . T . Rep. 747 ; (1874) 4 Prob. D iv .  219) 
approved and applied.

A p p e a l  fro m  a  decision o f the  F irs t  D iv is io n  
o f the  C ourt o f Session in  Scotland , consisting 
o f the  L o rd  P resident (L o rd  C lyde), Lords 
S ke rring to n , Cullen, and Sands, who had 
reversed a ju d g m e n t o f th e  L o rd  O rd in a ry  
(L o rd  Anderson).

The ac tio n  arose o u t o f a co llis ion  between 
the  appe llan ts ’ s team ship th e  West Camak and 
the  respondents’ s team ship th e  Rowan, w h ich  
to o k  place a b o u t m id n ig h t on the  8 th  Oct- 
1921.

The L o rd  O rd in a ry  he ld  the  Rowan  alone to  
be in  fa u lt ,  b u t the  F irs t  D iv is io n  he ld  tha  
b o th  vessels were in  fa u lt .

The owners o f the  West Camak appealed. 
B u tle r A s p in a ll, K .C . (o f the  E ng lish  B a r ) 

and  J .  Carm ont (o f the  S co ttish  B a r) fo r  the 
appe llan ts . (

C. Sandeman, K .C . (D .F .), Bateson, K .C . (0* 
the  E ng lish  B a r), and N orm and  (o f the  Scottis 1 
B a r) fo r  th e  respondents.

The fo llo w in g  cases were re ferred to  :
The B yw e ll Castle, 4 Asp. M ar. L a w  Cas. 207, 

1874,41 L . T . R ep. 747 ; 4 P rob . D iv .210 5

(a) Reported by W. C. S*.ni>ford, Esq., Barrister-»1
Law.

U n it e d  St a t e s  Sh ip p in g  B o a r d  v . L a ir d  L in e  L i m it e d .
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The E m m y Haase, 5 A sp. M a r. L a w  Cas.
216 ; 1884, 50 L .  T . R ep . 372 ; 9 P rob .
D iv .  81 ;

The K w ang Tung, 1897, A . C. 391.
T h e ir Lo rdsh ips  to o k  t im e  to  consider th e ir  

ju dg m en t.
Dec. 18, 1923.— L o rd  Dunedin.— S h o rtly  

af te r  m id n ig h t on th e  8 th  O ct. 1921 a co llis ion  
occurred o ff the  coast o f  W ig tow nsh ire , n o t fa r  
from  Corsewall, between the  screw steam er 
Rowan, th e  p ro p e rty  o f th e  respondents, and 
Screw steam er West Camak, th e  p ro p e rty  o f the  
uppe llants.

The Rowan  was c a rry in g  th e  m ails  fro m  
Glasgow and Greenock to  B e lfa s t, and was, a t 
fhe tim e  o f co llis ion , s teering a course S .W . to  
*M S. The West Camak, w h ich  had  come fro m  
Am erica, was bound fo r  G lasgow and, a t the  
b ine o f co llis ion , was steering N . There was a 
uense fog a t the  t im e . The West Camak had 
P reviously  to  the  co llis ion  been enveloped in  

fo r  some tim e  ; th e  Rowan  had  o n ly  
m cen tly  a rr iv e d  in  th e  fog 'a rea. A t  th e  tim e  o f 
the co llis ion  th e  Rowan  was go ing a t fu l l  speed, 
' vh ich was th ir te e n  kno ts . The West Camak 
^a s  go ing v e ry  s low , a t  fro m  th ree to  fo u r 
k uots. The Rowan  was sound ing no signal ; 
the West Camak was sound ing h e r fog  siren, 
t  ross-actions were ra ised b y  th e  owners o f  the  
w°  ships, and were con jo ined.

L o rd  Anderson, before w hom  the  actions 
'impended, a fte r  p ro o f led fou nd  th a t  the  
Rowan was so le ly  to  blam e fo r  th e  co llis ion . 
* ;n a rec la im ing  no te  th e  F irs t  D iv is io n  reca lled 
,Uat in te r lo c u to r, and fou nd  b o th  vessels to  
mame, b u t ap po rtioned  th e  loss tw o -th ird s  to  
.,le Rowan  and o n e -th ird  to  the  West 
' aniak. A ppea l has now  been take n  b y  the  
f i l e r s  o f the  West Camak to  y o u r L o rdsh ips ’ 
R o u se

.Por a vessel to  proceed in  fog a t f u l l  speed 
y th o u t  sound ing he r w h is tle  o r s iren was 
c*early w rong , and th e  respondents have n o t 
s°Ught before y o u r Lo rdsh ips  to  excuse them - 
®Rves. The o n ly  p o in t debated is w hethe r 

West Camak was also to  b lam e. In  the  
m a tte r o f  speed and  o f sound ing her signals 
“ ere was no cause fo r  blam e. The whole 

P °m t depends on th e  m anoeuvre im m e d ia te ly  
efore the  co llis ion . N o w  th e  accoun t o f the  

Ucidents lead ing  up  to  the  co llis ion , as g iven by  
^uose on board th e  West Camak, is  clear, and 

question has been ra ised as to  c re d ib ility .no
Thm, .Lo rd  O rd in a ry  be lieved th e  witnesses, and 

e judges o f the  In n e r House are con te n t w ith  
-j,,e s to ry  as to ld  b y  th e m . I t  is  as fo llow s : 

Ue m aster o f  th e  West Camak was on th e  bridge, 
ca 6 Ŝ 'P  was proceeding as a lrea dy  m entioned 

U tiously  on a n o r th  course, w hen sudden ly 
e lo o k -o u t sounded th ree  bells in d ic a tin g  

' m eth ing  ahead, and a t the  same tim e  the  
aster became aware o f a w h ite  l ig h t  h a lf  a 

P lf t t  on th e  s ta rboa rd  bow . T h is  was, as i t  
j ,  rn ed o u t, th e  m asthead l ig h t  o f the  Rowan. 
,ae estim a te d  i t  a t a b o u t 1200ft. aw ay. The 
s t°m en t he saw i t  he gave th e  o rder “  H a rd -a - 
t i^ u o a r d . ”  A lm o s t im m e d ia te ly  the re a fte r, 

e Period elapsed be ing ca lcu la ted  a t abou t

th ree seconds, he saw a red lig h t  and he then 
in s tan taneous ly  ordered “  H a rd -a -p o rt and 
s top and  reverse engines.”  I t  is s a tis fa c to r ily  
p roved  th a t  th e  second o rd e r superseded the 
f irs t  a t  so sho rt an in te rv a l th a t  no  a lte ra tio n  
on the  d ire c tio n  o f th e  vessel was effected by  
the  s ta rbo a rd  he lm . I t  is also a d m itte d  b y  a ll 
th a t  the  o rder g iven  upon th e  appearance o f 
th e  red  l ig h t  was the  p rope r o rder. The account 
g iven  b y  those on board  the  Rowan  was th a t  the  
West Camak o n ly  appeared when a co llis ion 
was ob v io u s ly  im m in e n t ; th a t,  upon th e  
appearance o f th e  West Camak, th e  o rder was 
g iven  to  p u t  the  he lm  h a rd -a -p o rt u n t i l  im m e
d ia te ly  before th e  co llis ion , when th e  o rder was 
to  p u t  the  he lm  ha rd -a -s ta rboa rd  in  o rder to  
th ro w  o ff he r s te rn  and  m in im ise  the  b low . 
The engines were m a in ta ined  a t fu l l  speed. 
T he  m anoeuvre o f the  Rowan, so fa r  as 
m anœ uvre is concerned, is agreed to  have been 
in  th e  c ircum stances r ig h t .  None th e  less the 
co llis ion  occurred some fo r ty  seconds a fte r  the. 
West Camak had seen th e  w h ite  l ig h t .  The 
West Camak bow  s tru c k  the  p o r t  side o f the  
s te rn  o f the  Rowan  some fifte en  o r 2 0 ft. fro m  the 
end o f th e  vessel. I t  is contended b y  the 
respondents th a t  the  p ro pe r o rder fo r  the  West 
Camak to  have g iven  th e  m om ent the  w h ite  
l ig h t  was seen was the  o rder subsequently 
g iven , nam ely , “  he lm  h a rd -a -p o rt and engines 
reversed,”  and th a t  the  erroneous o rder o f

he lm  ha rd -a -s ta rboa rd  ”  w ith  no o rder to  the  
engines was a m a te ria l c o n tr ib u tin g  cause to  
th e  co llis ion . N o w  so fa r  as the  he lm  is con
cerned, inasm uch as the  “  ha rd -a -s ta rboa rd  ”  
o rder was counterm anded before i t  had an y  
effect on the  vessel, the  o rder m a y  be d is 
regarded. The  p o in t is , the re fo re , reduced to  
the  sim ple question : W as th e  de lay o f three 
seconds fro m  the  tim e  the  w h ite  l ig h t  was seen 
u n t i l  the  appearance o f the  red l ig h t  such 
negligence on the  p a r t  o f the  m aste r as to  in fe r 
l ia b i l i t y  on the  p a r t  o f the  sh ip  ?

I  do n o t d o u b t th a t,  when a vessel is proceed
in g  in  fog  and  sees a w h ite  l ig h t  ahead, the  
p rope r o rde r, how ever slow  th e  vessel is go ing , 
is to  stop and reverse. B u t  i t  has been la id  
dow n again and  again th a t,  w hen a s itu a tio n  
sudden ly  occurs w h ich  dem ands a m anœ uvre, 
the  person in  charge o f th e  sh ip  a t the  m om ent 
canno t be condem ned i f  he does n o t ac t qu ite  
in s ta n tan eo us ly . H e  is e n tit le d  to  an in te rv a l,  
how ever sho rt, and  i t  m us t be s h o rt, fo r  his 
m in d  to  grasp the  s itu a tio n  and to  express its e lf  
in  an order. T h is  was la id  dow n in  c lear te rm s 
b y  B u t t ,  J ., in  The E m m y Haase (5 Asp. M ar. 
L a w  Cas. 16 ; 50 L .  T . R ep . 372 j  9 P rob . D iv .  
81) and th e  same was repeated in  th e  J u d ic ia l 
C om m ittee  in  th e  case o f The K w a ng  T ung  (56 
L . J . 88 P.C. ; (1897) A . C. 391).

I  am  o f op in io n  th a t  in  th is  case th e  in te rv a l 
o f  th ree  seconds was n o t excessive, and  th a t  the  
r ig h t  o rder was g iven  w ith  p ro m p titu d e  
su ffic ie n t to  exclude the  idea o f negligence in  
n o t h a v in g  g iven  i t  sooner. The respondents 
argue fro m  the  even t th a t  th e  sh ip  tvas s tru ck  
so v e ry  near th ç  s te rn  th a t  th ree  seconds 
w o u ld  have made a ll the  d ifference. T h a t
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m ig h t have been so, a lth o u g h  i t  w ou ld  be 
d if f ic u lt  to  a ff irm  ca tego rica lly  th a t  i t  w ou ld , 
b u t the  o n ly  reason w h y  th is  v e ry  sho rt 
tim e  w o u ld  have made a ll th e  difference 
is to  be fou nd  in  the  excessive speed o f 
the  Rowan  its e lf. A cco rd in g ly , th e  Rowan is 
h i t  b y  a cons idera tion  analogous to  th a t  w h ich  
p reva iled  in  the  w e ll-kn ow n  case o f The B yw e ll 
Castle (4 A sp. M a r. L a w  Cas. 207 ; 41 L .  T . 
Rep. 747 ; 4 P rob . D iv .  219) and m an y  others ; 
nam ely , th a t  i t  is n o t in  the  m o u th  o f those 
who have created the  danger o f the  s itu a tio n  to  
be m in u te ly  c r it ic a l o f w h a t is done b y  those 
w hom  th e y  have, b y  th e ir  fa u lt ,  in v o lv e d  in  the  
danger. I  am , the re fo re , o f op in io n  th a t  the  
ju d g m e n t o f the  L o rd  O rd in a ry  was r ig h t  and 
should be restored. The respondents m ust pa y  
the  costs o f th e  appeal.

L o rd  Atkinson concurred.

L o rd  Shaw.— I  e n tire ly  agree w ith  the  ju d g 
m ent pronounced b y  L o rd  D u ne d in .

T he  Rowan  was to  b lam e, grossly to  blam e, 
n a v ig a tin g  as she was a t fu l l  speed th ro u g h  
a dense fog . T h a t is a d m itte d . The m aster 
o f th e  West Camak, sudden ly  d iscern ing a w h ite  
l ig h t  s lig h t ly  on h is p o r t  bow  and o n ly  1200 
fee t aw ay, in  the  a g ita tio n  o f th e  m om ent gave 
the  o rder to  s ta rboa rd  th e  he lm , and w ith in  
th ree seconds gave th e  order, h a rd -a -p o rt and 
s top and reverse engines. T he  f irs t  o rder was 
erroneous, b u t i t  is  p roved  beyond d o u b t th a t  
i t  d id  n o t de flect the  course o f  the  vessel, the  
second o rder h a v in g  fo llow ed  w ith in  th ree  
seconds. T he  case is acco rd ing ly  one in  w h ich  
no a c t o f bad seam anship b ro u g h t the  vessels 
toge the r. W ith  regard  to  th e  second and  the  
co rre c t o rder, th e  House has to  judge  n o t so 
m uch a question  o f  seamanship as a question 
o f psycho logy. The issue is w h e th e r th e  m aster 
o f th e  West Camak shou ld  have g iven  th e  o rder 
to  p o r t the  he lm  and  reverse th e  engines w ith in  
a less tim e  th a n  th ree  seconds fro m  the  m om ent 
when he sudden ly  discerned th e  w h ite  lig h t .

W e are n o t dea ling  w ith  the  psycho logy  o f a 
superm an, b u t s im p ly  o f a sh ip ’s cap ta in . One 
is fa m il ia r  o n ly  to o  o fte n  w ith  cases o f  collis ions 
be ing b ro u g h t ab ou t b y  rashness ow ing  to  w a n t 
o f  due cons idera tion  as to  th e  o rder to  be g iven , 
b u t th e  present case is d iffe re n t. I t  is ascribed 
to  th e  opposite o f  rashness, and is so m in u te  in  
its  a p p o rtio n m e n t o f blam e as th is , th a t  the  
cap ta in  o f th e  West Camak gave th e  r ig h t  o rder 
in  an em ergency, b u t gave th a t  r ig h t  o rd e r too  
la te  b y  the  tw e n tie th  p a r t o f one m in u te . I  
do n o t see m y  w a y  to  ho ld  in  la w  th a t  th a t  b r ie f 
and  fra g m e n ta ry  pe riod  o f t im e  fo r  considera
t io n , o r before th e  correct o rd e r in  the  em er
gency was g iven , can be he ld  to  be b la m e w o rth y  
conduct, o r  le g it im a te ly  entered as negligence 
c o n tr ib u tin g  to  th e  co llis ion . I  have a lw ays 
he ld  The B yw e ll Castle to  be a case o f  the  h ighest 
a u th o r ity ,  and I  w i l l  conclude m y  own o p in ion  
by say ing  th a t  I  th in k  th a t  th e  language o f the  
th ree  g reat judges, nam ely , James, B re tt ,  and 
C o tto n , L .J J . ,  m ay  be said to  a p p ly  in  te rm s to  
th e  present case. F o r  instance , B re t t ,  L .J . ,  
says (4 Asp. M ar. L a w  Cas., a t  p . 211 ;

41 L . T . R ep., a t p . 751 ; 4 P rob . D iv .,  a t 
pp . 226, 227) : “  I  am  c le a rly  o f o p in ion  th a t  
when one sh ip , b y  her w ro n g fu l a c t, suddenly 
pu ts  an o the r sh ip  in to  a po s ition  o f d if f ic u lty  o f 
th is  k in d , we canno t expect th e  same am oun t 
o f s k il l as we should unde r o th e r c ircum stances. 
The cap ta ins o f ships are bound to  show such 
s k il l as persons in  th e ir  po s itio n  w ith  o rd in a ry  
nerve o u g h t to  show unde r the  circum stances. 
B u t a n y  c o u rt ou gh t to  m ake th e  v e ry  greatest 
allowance fo r  a cap ta in  o r p i lo t  sudden ly  p u t  in to  
such d if f ic u lt  c ircum stances ; and the  c o u rt ough t 
n o t, in  fa irness and  ju s tic e  to  h im , to  requ ire  
pe rfec t nerve and presence o f m in d , enab ling 
h im  to  do the  best th in g  possib le.”  H ow  
analogous in  p o in t o f fa c t The B yw e ll Castle 
was to  th is  case m ay  be seen fro m  th e  language 
used b y  James, L .J . ,  nam ely  (4 Asp. Mar- 
L a w  Cas., a t  p . 211 ; 41 L .  T . Rep-,
a t p . 750 ; 4 P rob . D iv .,  a t  pp . 222, 223) : 
“  Then  the re  comes th e  v e ry  la s t th in g  th a t 
occurred on the  p a r t  o f th e  B yw e ll Castle, w h ich  
is th a t  she, in  the  v e ry  agony, ju s t  a t th e  tim e  
when th e  tw o  ships were close tog e the r, hard-a - 
po rte d . The judge  and b o th  the  T r in i ty  
M asters were o f o p in ion  th a t  th a t  was a w rong 
m anœ uvre. I  unde rs tand  o u r assessors to  
agree in  th a t  conclusion, b u t th e y  advise us 
th a t  i t  cou ld  n o t, in  th e ir  op in ion , have had  the 
s ligh tes t appreciab le  effect upon  the  collis ion- 
T h a t v iew , i f  adop ted  b y  us, and I  th in k  th a t  i t  
should be adop ted , w o u ld  be su ffic ien t to  d is 
pose o f  the  case upon  th e  question o f con
t r ib u to ry  negligence. B u t I  desire to  add m j 
o p in ion  th a t  a sh ip  has no r ig h t ,  b y  its  own 
m isconduct , to  p u t an o the r sh ip  in to  a s itu a tio n  
o f extrem e p e r il,  and  the n  charge th a t  o ther 
sh ip  w ith  m isconduct. M y  op in io n  is th a t  i f , in  
th a t  m om ent o f extrem e p e ril and d iff ic u lty , 
such o th e r sh ip  happens to  do som eth ing w rong, 
so as to  be a c o n tr ib u to ry  to  the  m isch ie f, tha  
w o u ld  n o t render her liab le  fo r  the  damage, 
inasm uch as pe rfect presence o f m in d , accurate 
ju d g m e n t and p ro m p titu d e  unde r a ll c ircu m 
stances are n o t to  be expected. Y o u  have no 
r ig h t  to  expect m en to  be som eth ing m ore than  
o rd in a ry  m en.”

I  have th o u g h t i t  r ig h t  to  c ite  these v e r j 
a u th o r ita tiv e  ju dg m en ts , because, i f  the 
do c trine  there la id  dow n be lo s t s ig h t o f, a re g i°n 
o f re finem ent is a p t to  be en tered upon under 
w h ich  the  tru e  re s p o n s ib ility  fo r  th e  substantia 
w rong -do ing  m ay  be im p ro p e rly  w h it t le d  down, 
and a fa n c ifu l w rongdo ing  m ay be raise^ 
im p ro p e r ly  in to  the  reg ion o f substance, as 
c o n tr ib u tin g  cause.

Lo rds  Phillimore and Blanesburgh con 
cu rre d . A ppea l allowed-

S o lic ito rs  fo r  the  appe llan ts , Thomas Cooped 
and  Co., fo r  Beveridge, Sutherland, and S in d " ’ 
E d in b u rg h  ; and F yfe , M aclean, and c °., 
G lasgow. ,

S o lic ito rs  fo r  the  respondents, Botterell an 
Roche, fo r  J .  and  J .  Ross, E d in b u rg h  ; an 
M aclay , M u rra y ,  and Spens, Glasgow.
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^ ° v .  2, 6, 8 ; Dec. 10, 11, 1923 ; and Feb. 25,
1924.

(Before Lo rds  Cave, L .C ., Haldane, Finlay, 
Sumner, and Parmoor.)

Samuel and C o . L imited v . Dumas, (a)

°N appeal from the court of appeal in

E N G L A N D .

Insurance (M a r in e )— S h ip— M ortgage— Interest 
° f  mortgagee— Separate insurance— A ssign
ment o f interest— S h ip  scuttled w ith  connivance 
°J owner— P e rils  o f the sea— B a rra try — “  A l l  
other pe rils , losses, A c . "— Right o f mortgagee 
to recover on p o lic y — Excessive insurance—  
Owner's w arran ty .

B?/ a mortgage, consisting o f a deed o f covenant, 
and a statutory f ir s t  mortgage to be registered in  
Oreece, a shipowner pu rpo rted  to mortgage his  
ship to secure moneys due, and to become due, 
upon a current account. H e assigned to the 
mortgagee a ll the shares in  the sh ip , a l l present 
a,id  fu tu re  po lic ies on the sh ip  or fre ig h t, and  
a power fo r  the mortgagee to sue in  the name o f 
■he owner fo r  insurance m oneys; and he 
covenanted to insure  the sh ip  and fre ig h t and  
heep them insured and to deliver to the m ort
gagee the po lic ies du ly  indorsed, or give the 
mortgagee a broker's guarantee that he held the 
Policies solely fo r  the mortgagee ; and he ap
pointed the mortgagee h is attorney, and in  his 
Uanie to sue fo r  a l l insurance moneys on the 
sh ip . B y  the mortgage the owner covenanted 
to pa y  the sums fo r  the tim e being due and  
mortgaged the whole interest o f the sh ip  free  
fro m  incumbrances. The mortgage was never 
i-n fac t registered in  Greece. The p la in t if fs ,  who 
mere shipbrokers, took out, in  pursuance o f the 
c°venant in  the deed, a tim e po licy  fo r  twelve 
months “  and (or) as agents as w e ll in  the ir 
own name as fo r  and in  the name o f a l l and  
every other person or persons to whom  
the same doth, m ay, o r sha ll appe rta in  in  p a rt 
0T in  a l l "  against pe rils  o f the sea, in c lud in g  
barra try , “  and o f a l l other pe rils , losses and  
m isfortunes that . . . sha ll come to the 
hurt, detrim ent, or damage o f the sa id  . . . 
sb ip , A c ., or any p a rt thereof." D u r in g  the 
currency o f the p o licy  the sh ip  was scuttled 
until the connivance o f the owner, but not w ith  
the connivance or com p lic ity  o f the mortgagee. 
I'he p la in t if fs  sued on the p o licy  on behalf o f  

j  me mortgagee.
. > that the mortgagee had an insurable interest 

the ship to the extent o f the sum secured by 
he mortgage, and that on the facts the m ort

gagee iVas independently insured.
< (i (L o rd  H a ldane not expressing any op in ion  
and L o rd  Sum ner dissenting), that the loss was 
n°t covered by the po licy  inasm uch as loss by 
m tlfu l scuttling  was riot a loss by “  p e rils  o f the

U T m ° n  o f the Court o f A ppea l (ante, p. 199 ;
128 L . T . Rep. 706 ; (1923) l  K . B . 592) 

R eversed on th is  p o in t.

<a) ^ P o rte d  by E dw ar d  J. M . Cha plin  Esq., Barrister- 
at-Law.

Vol. X V I . ,  N . S.

[H. o f  L.

Sm all and others v. U n ite d  K in g d o m  M arine 
M u tu a l Insurance A ssocia tion  (8 A sp. M a r.  
Law  Cas. 293 ; 76 L . T . Rep. 828 ; (1897) 2 
Q. B . 311) in  p a r t overruled.

The p o licy  contained a w a rran ty  that the amount 
insured on fre ig h t should not exceed a specified 
sum. The fre ig h t was insured against w ar 
risks  fo r  an am ount considerably exceeding the 
sum specified.

H e ld , that there had been a breach o f w arran ty  
(L o rd  Sum ner dissenting), but that there had 
been a waiver o f the breach w ith in  the m eaning  
o f sect. 34 o f the M a rin e  Insurance A c t 1906 by 
the conduct o f the insure r.

Decision o f the Court o f A pp ea l affirmed.

Appeal b y  th e  p la in t if fs  fro m  th e  decision o f 
th e  C o u rt o f A ppea l (repo rted  ante, p. 199 ; 
128 L .  T . R ep. 706 ; (1923) 1 K .  B . 592), 
revers ing th e  ju d g m e n t o f  B a ilhache , J .

T he  p la in t if fs , P . Samuel and Co. L im ite d , 
insurance brokers, sued on a p o lic y  o f m arine  
insurance, in  w h ich  th e  p la in t if fs  were nam ed 
as th e  assured, on be ha lf o f  D . G. Anghe latos, 
th e  ow ner o f th e  steam ship G rigorios, and one 
P ercy  Samuel, w ho ca rried  on business as P. 
Samuel and Co., and was a m ortgagee o f the  
steam ship.

T he  m ortgage agreem ent was da ted  the  13th 
Sept. 1920, and m ade between Anghe latos 
(th e re in a fte r ca lled “  th e  sh ipow ner ” ) and 
P ercy Sam uel, c a rry in g  on business as P . 
Samuel and Co. ( th e re in a fte r ca lled “  th e  m o r t
gagee " ) .  I t  rec ited  th a t  th e  sh ipow ner was 
th e  absolute ow ner free fro m  incum brances o f 
th e  steam ship fo rm e rly  ca lled th e  G rindon H a ll,  
b u t the n  ca lled the  G rigorios, and in tended to  
be reg istered unde r th e  Greek flag  a t Pirseus in  
Greece, and th a t  the  m ortgagee had  agreed to  
advance to  th e  sh ipow ner the  sum  o f 22,5001. 
upon ha v in g  repaym en t o f th e  same and any 
o th e r m oneys to  become due fro m  th e  sh ip 
ow ner to  the  m ortgagee w ith  in te re s t secured 
as th e re in a fte r appearing  and upon d e liv e ry  to  
the  m ortgagee o f (a) a s ta tu to ry  o r fo rm a l f irs t  
m ortgage o f the  steam ship d u ly  executed and 
reg istered in  Greece (th e re in a fte r re fe rred  to  as 
“  th e  said m ortgage ” ) ; (b) good and approved 
policies o f insurance upon the  vessel as th e re in 
a fte r  p ro v id ed  ; (c) the  said in d e n tu re  its e lf  ; 
and (d) b ills  o f  exchange. I t  the n  assigned a ll 
th e  lOO/lOOth shares in  th e  vessel “ and a ll 
po lic ies cover notes slips certifica tes o f e n try  
effected o r he rea fte r to  be effected g ran ted  o r 
issued on the  said s team ship and on its  a p p u r
tenances and also on th e  fre ig h t and o u t f i t  o f 
the  said s team ship and also in  respect o f  the  
p ro te c tio n  and in d e m n ity  o f th e  said steam ship 
and the  fu l l  bene fit th e re o f a l l powers r ig h ts  
remedies and a u th o ritie s  the reunder and in  
p a r tic u la r  w ith  fu l l  pow er fo r  the  m ortgagee in  
the  nam e o f th e  sh ipow ner o r o therw ise to  ask 
dem and sue fo r  and recover the  said insurance 
m oneys in c lu d in g  the  r ig h t  to  com prom ise any 
c la im  o r s u it and to  receive th e  said insurance 
m oneys o r an y  m oneys payab le  b y  w a y  o f com 
prom ise and to  g ive  v a lid  and e ffectua l d is 
charges fo r  the  same and a ll th e  r ig h t  t i t le

R  R

Sa m u e l  a n d  Co . L im it e d  v . D u m a s .
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in te res t and dem and o f th e  sh ipow ner o f  in  and 
to  th e  said s team ship po lic ies and premises 
To h o ld  th e  premises hereby assigned u n to  the  
m ortgagee as secu rity  fo r  th e  pa ym en t o f a ll 
m oneys secured b y  the  said m ortgage and o f 
a l l m oneys w h ich  m ay  he rea fte r become payab le  
under a n y  o f th e  p rov is ions he reo f.”  B y  the  
in d e n tu re  th e  sh ipow ner covenanted w ith  the  
m ortgagee as fo llow s  :

1. T h e  s h ip o w n e r s h a ll p a y  to  th e  m o rtga gee  th e  
sa id  sum  o f  22,5001. on o r  be fo re  th e  I 3 t h  M a rc h  
1921, to g e th e r w i th  in te re s t fo r  th e  sam e a t  th e  
ra te  o f  1^ p e r c e n t, p e r  a n n u m  ab ove  th e  B a n k  o f  
E n g la n d  ra te  c u r re n t fo r  th e  t im e  b e in g  fro m  th e  
1 3 th  S e p t. 1920, a n d  w i l l  a lso p a y  a l l  o th e r  m oneys 
w h ic h  m a y  be o r  becom e due  u n d e r th e  s e c u r ity  o f  
th e  sa id  m o rtg a g e  a n d  o f  these presen ts  u p o n  th e  
da tes w hereon  the  sam e sh a ll be o r  becom e p a ya b le  
o r  up o n  de m a n d  a n d  u n t i l  p a y m e n t th e  sam e sh a ll 
c a r ry  in te re s t a t  th e  ra te  a fo resa id .

2. I n  a d d it io n  to  th e  in te re s t above  p ro v id e d  fo r  
th e  s h ip o w n e r s h a ll p a y  to  th e  m o rtga gee  on  th e  
e x e c u tio n  o f  these p resents a com m iss io n  o f  one- 
h a lf  p e r c e n t, on  th e  sa id  lo a n .

3. The shipowner w ill im m ediate ly upon the 
execution hereof hand to  the mortgagee his accept
ances for the whole o f the principal sum aforesaid.

4 . T h e  s h ip o w n e r s h a ll be e n t it le d  to  re p a y  th e  
w ho le  o r  a n y  p a r t  o f  th e  sa id  p r in c ip a l sum  o f  
22 ,500 /. o r such a m o u n t as m a y  fro m  t im e  to  t im e  
re m a in  o u ts ta n d in g  a t  a n y  e a r lie r  p e r io d  th a n  th a t  
h e re in  s t ip u la te d  fo r  u p o n  g iv in g  fo u rte e n  d a ys ’ 
p re v io u s  n o tic e  in  w r i t in g  to  th e  m ortga gee  o f  h is  
in te n t io n  to  m a ke  such  re p a y m e n t and  a n y  in te re s t 
in c lu d e d  in  th e  o u ts ta n d in g  b il ls  s h a ll be d e d u c te d  
pro  rata. . . .

6. T h e  s h ip o w n e r w i l l  w ith o u t  d e la y  ta k e  such 
steps as m a y  be necessary to  e ffe c t th e  co m p le te  
re g is tra t io n  o f  th e  sa id  s te a m sh ip  as a  G reek s te a m 
s h ip . . . .

9 . T h e  s h ip o w n e r w i l l  a t  a l l  t im e s  d u r in g  th e  
co n tin u a n c e  o f  th is  s e c u r ity  in su re  a n d  keep in s u re d  
th e  sa id  s tea m sh ip  a n d  h e r fre ig h ts  w h e th e r a t  
hom e o r  a t  sea a g a in s t a l l  losses p e rils  a n d  m is 
fo r tu n e s  u s u a lly  cove red  b y  m a rin e  in su ra n ce  w i th  
firs t-c la ss  in su ra n ce  offices o r  u n d e rw r ite rs  o r 
m u tu a l assoc ia tions as th e  m ortga gee  s h a ll fro m  
t im e  to  t im e  in  th e ir  (sic) d is c re tio n  a p p ro ve , and  
in  e ffe c tin g  a n y  such  in su ra n ce  th e  s h ip o w n e r w i l l  
a lso d u ly  p a y  th e  p re m iu m s  a n d  o th e r  sum s 
necessary to  keep th e  sa id  p o lic ie s  in  fo rce  and  
p ro d u ce  th e  re ce ip ts  th e re fo r  t o  th e  m ortga gee  o r  
h is  agents and  w i l l  im m e d ia te ly  a f te r  e ffe c tin g  a n y  
such in su ra n ce  d e liv e r  t o  th e  m o rtga gee  th e  
s ta m p e d  p o lic ie s  th e re fo r  d u ly  in d o rse d  o r  g iv e  to  
th e  m ortga gee  th e  gu a ran tee  o f  a b ro k e r a p p ro ve d  
b y  th e  m ortga gee  t h a t  he h o ld s  such po lic ie s  
so le ly  o n  a cco u n t a n d  fo r  th e  b e n e fit o f  th e  m o r t 
gagee. . . .

11. I n  th e  e v e n t o f  a n y  c la im  a r is in g  u n d e r th e
h e re inb e fo re  m e n tio n e d  po lic ie s  o f  in su ra n ce  . . . 
th e  proceeds o f  th e  in su ra n ce  a n d  a l l  o th e r  m oneys 
re ce ived  s h a ll be a p p lie d  in  th e  case o f  a p a r t ia l  
loss in  re in s ta t in g  th e  dam age w h ic h  s h a ll have  
been su s ta in e d  an d  in  th e  e v e n t o f  a  t o ta l  loss in  
re p a y in g  to  th e  m ortga gee  th e  ba lance  w h ic h  sh a ll 
th e n  re m a in  o w in g  h e re u n d e r w i th  in te re s t an d  a l l  
costs charges a n d  expenses w h ic h  h a ve  been 
re a so n a b ly  in c u r re d  b y  th e  m ortgagee  a n d  a n y  
ba lance  s h a ll be p a id  to  th e  s h ip o w n e r. A l l  o th e r  
sum s re ce ived  u n d e r such po lic ie s  o f  in su rance  
. . . s h a ll be a p p lie d  in  d is c h a rg in g  th e  c la im
in  respect o f  w h ic h  th e y  are p a id .

12. I f  d e fa u lt  s h a ll be m ade in  ke e p in g  th e  sa id  
s te a m sh ip  in  good seagoing o rd e r and  c o n d it io n  o r

in  ke e p in g  h e r in s u re d  . . .  o r  d e liv e r in g  an y  
such  p o lic ie s  re ce ip ts  o r  o rde rs  as a fo re sa id  th e  
m o rtga gee  m a y  h im s e lf e n te r  u p o n  a n d  re p a ir  th e  
sa id  s te a m sh ip  a n d  m a y  in su re  h e r a n d  keep he r 
in s u re d  o r  e n te re d  as a fo re sa id , a n d  th e  sh ip o w n e r 
w i l l  on  de m a n d  re p a y  to  th e  m o rtga gee  e v e ry  sum  
o f  m o n e y  e xp ende d  fo r  th e  above purposes o r  a n y  o f 
th e m  . . . w i th  in te re s t a t  th e  ra te  o f  8 pe r
c e n t, p e r a n n u m  fro m  th e  t im e  o f  th e  same h a v in g  
been expende d  u n t i l  re p a y m e n t a n d  u n t i l  such 
re p a y m e n t th e  same s h a ll be secured  b y  the  
sa id  s ta tu to r y  m o rtg a g e  an d  these presents 
a n d  s h a ll be a cha rge  u p o n  th e  m o rtg a g e d  
prem ises . . .

18. T h e  s h ip o w n e r fo r  th e  pu rpose  o f  g iv in g  
e ffe c t t o  an d  c a r ry in g  o u t th e  p ro v is io n s  o f  th is  
in d e n tu re  h e re b y  c o n s titu te s  a n d  a p p o in ts  the  
m o rtg a g e e  to  be h is  t ru e  an d  la w fu l a t to rn e y  fo r  
h im  a n d  in  h is  nam e to  ask d e m a n d  rece ive  sue 
fo r  a n d  re co ve r a l l  insu rance s  a n d  o th e r  m oneys 
o f  th e  sa id  s te a m sh ip  w h ic h  m a y  becom e due and 
o w in g  u n d e r th e  s e c u r ity  o f  th e  sa id  s ta tu to r y  
m o rtg a g e  a n d  o f  these  p resents w i th  f u l l  p o w e r to  
co m p ro m ise  a n y  c la im  o r  s u it  a n d  to  rece ive  any 
m oneys p a ya b le  b y  w a y  o f  com prom ise  an d  to  do 
such  o th e r  ac ts  an d  th in g s  in  th e  nam e o f  th e  s h ip 
o w n e r o r  o th e rw ise  as th e  m o rtga gee  m a y  in  his 
ab so lu te  d is c re tio n  deem  to  be necessary fo r  the  
due  p re s e rv a tio n  an d  e n fo rce m e n t o f  th e  said 
s e c u r ity  a n d  o n  re c e ip t o f  a n y  such  m o n e y  as 
a fo re sa id  in c lu d in g  a n y  m o n e y  p a y a b le  b y  w a y  o f 
com prom ise  to  g iv e  p ro p e r re ce ip ts  a n d  discharges 
fo r  th e  sam e. A n d  w h a te v e r th e  m o rtga gee  sha ll 
la w fu l ly  do  in  th e  p rem ises th e  s h ip o w n e r does 
h e re b y  a n d  w i l l  th e re a fte r  r a t i f y  a n d  c o n firm .

19. T h e  m o rtga gee  s h a ll h o ld  th e  s e c u r ity  un der 
th e  sa id  m o rtg a g e  o f  th e  sa id  s tea m sh ip  n o t o n ly  
fo r  th e  sa id  sum  o f  22 ,500 /. b u t  a lso fo r  a n y  su m  or 
sum s o f  m o n e y  to g e th e r  w i th  in te re s t th e re o n  as 
a fo re sa id  and  a l l  charges a n d  expenses in c u r re d  i»  
re spec t th e re o f w h ic h  m a y  n o w  o r  a t  a n y  fu tu re  
t im e  be o w in g  to  th e m  b y  th e  s h ip o w n e r.

T he s ta tu to ry  m ortgage was headed “  M o rt
gage (to  secure A ccoun t C u rren t, & c .),”  and 
was da ted  the  I3 th  Sept. 1920. A f te r  describ
in g  th e  G rindon H a ll to  be re-nam ed Grigorios, 
and s ta tin g  th a t  she was reg istered a t Piraeus in  
Greece, i t  proceeded :

W hereas I  D e n is  A n g h e la to s  . . . s h ip 
o w n e r am  in d e b te d  in  an a cco u n t c u r re n t to  Messrs. 
S am uel a n d  Co. . . . b ro k e rs  a n d  b y  an
ag reem en t u n d e r seal b e a r in g  even d a te  h e re w ith  
a n d  m ade be tw een  m y s e lf a n d  th e  sa id  S am uel and 
C o. i t  has been agreed t h a t  a l l  m oneys n o w  o1' 
h e re a fte r t o  becom e o w in g  to  th e  sa id  S am ue l and 
Co. in  re spec t o f  th e  sa id  a cco u n t s h a ll becom e due 
a n d  p a ya b le  a t  th e  t im e s  a n d  in  th e  m a nne r 
p ro v id e d  in  th e  sa id  a g reem en t w i th  in te re s t as 
th e re in  spe c ifie d  a n d  i f  no  t im e  is  p ro v id e d  to t 
re p a y m e n t o f  a n y  such  m oneys th e n  i t  is  agree 
th a t  th e  sam e s h a ll be p a ya b le  on  de m a n d  N o w 
I  th e  sa id  D e n is  A n g h e la to s , c o v e n a n t w i th  the 
sa id  S am ue l a n d  Co. a n d  th e ir  assigns to  p a y  t0  
h im  o r  th e m  th e  sum s fo r  th e  t im e  be in g  due on th is  
s e c u r ity , w h e th e r b y  w a y  o f  p r in c ip a l o r  in te re s t, 
a t  th e  t im e s  a n d  m a n n e r a fo re sa id  A n d  fo r  the 
pu rpose  o f  b e t te r  se cu rin g  th e  sa id  S am uel a n d  C° 
th e  p a y m e n t o f  such  sum s as la s t a fo re sa id , X d °  
h e re b y  m o rtg a g e  to  th e  sa id  S am ue l a n d  Co. 
100 /lO O th  shares, o f  w h ic h  I  a m  th e  o w n e r in  t h L 
s h ip  above  p a r t ic u la r ly  de scribed , a n d  in  h e r boats, 
guns , a m m u n it io n s , s m a ll a rm s , a n d  appurtenances- 
L a s t ly  I  fo r  m y s e lf an d  m y  h e irs  (sic) c o v e n a n t w it  
th e  sa id  S am uel an d  Co. a n d  th e ir  assigns th a t  
ha ve  p o w e r to  m o rtg a g e  in  m a n n e r a fo re sa id  th
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•J-bove m e n tio n e d  shares an d  th a t  th e  sam e are free  
fro m  in cu m b ra n ce s .

The p o lic y  o f insurance was effected on the  
19th O ct. 1920 b y  one F . T . W h e la r, th e  
manager o f th e  p la in tiffs . I t  was a t im e  p o lic y , 
ahd was take n  o u t b y  th e  p la in t if fs  “  and (or) 
as agents as w e ll in  th e ir  ow n nam e, as fo r  and 
111 the  nam e and names o f a l l and every o ther 
Person o r persons to  w hom  th e  same d o th , m ay, 
0r sha ll ap pe rta in  in  p a r t o r in  a l l, ”  fo r  tw e lve  
calendar m on ths fro m  th e  25 th  Sept. 1920 to  
"he 25 th  Sept. 1921. The am o un t insured was 
. ,000/., p a r t  o f a la rge r a m o u n t o f 105,000/. 
insured upon h u ll and m ach ine ry  o f th e  G ri-  
§°rios, va lued  a t 110,000/. aga inst adven tu res 
?hd pe rils  o f  th e  seas and o th e r contingencies, 
inc lud ing  b a rra try ,  o f the  m aster and m ariners,

and o f a l l o th e r pe rils , losses, and m is fo rtunes 
th a t have o r sha ll come to  th e  h u r t ,  d e trim e n t, 
0r damage o f th e  said . . . sh ip , & c., o r
any  P art the re o f.”

The p o lic y  inc lud ed  N o . 22 o f th e  In s t itu te  
tu n e  Clauses. T h a t clause is as fo llow s  :

. .W a r ra n te d  t h a t  (e xce p t as h e re in a fte r  m e n tio n e d ) 
ae a m o u n t in s u re d  fo r  a c c o u n t o f  assured a n d  (o r) 
n e ir  m anage rs  on  . . . f re ig h t  . . . sh a ll
a t exceed 15 p e r c e n t, o f  th e  va lue s  o f  th e  h u ll  an d  
a c h in e ry  as s ta te d  h e re in  b u t  th is  w a r ra n ty  sh a ll 

re s t r ic t  th e  assu red ’s r ig h t  t o  c o ve r . . .
'  '  f r e ig h t  a n d  (o r)  c h a rte re d  fre ig h t  a n d  (o r)  a n t ic i-  
iy te d  fre ig h t  on  b o a rd  o r  n o t  on  b o a rd , in s u re d  fo r  

e lve m o n th s  o r  o th e r  t im e .— A n y  a m o u n t n o t 
ceeding 25 p e r c e n t, o f  th e  v a lu e  o f  h u ll  and  

j  ach in e ry  as s ta te d  h e re in , b u t  i f  th e  in su ra n ce  be 
r  less th a n  tw e lv e  m o n th s , th e  25 p e r c e n t, t o  be 

9 to p o r t io n a te ly  re d u ce d . . . . P ro v id e d  a lw ays  
u a t a b reach  o f  th is  w a r ra n ty  s h a ll n o t  a ffo rd  

d e rw rite rs  a n y  de fence to  a c la im  b y  m ortgagees 
c t l ie r  t h i r d  p a rtie s  w h o  m a y  ha ve  a cce p ted  th is  

9 °h c y  w ith o u t  n o tic e  o f  such  b reach  o f  w a r ra n ty .

„  b*n th e  same da y  F . T . W h e la r effected fo r  
e benefit o f  P . Samuel an insurance on fre ig h t 

§ain s t w a r pe rils  to  the  am o un t o f 27,500/.
th e  m ortgage was never reg is tered accord ing 

o Greek la w  ; and the  evidence w e n t to  show 
, at  i t  never cou ld  have been so reg istered, 

ecause th e  a m o un t secured th e re b y  was an 
"c e rta in  am o un t.
'In  th e  26 th  Feb. 1921 the  G rigorios  was lo s t 
ou t n ine  m iles fro m  Cape de G ata on a voyage 

r j / IIri P h ilip p e v ille  on th e  coast o f A lg e ria  to  the  
yne w ith  a cargo o f iro n  ore. The p la in t if fs  
dinned upon th e  p o lic y  fo r  th e  bene fit b o th  o f 
e ow ner and P . Samuel. The de fendant 

g Ul"a s  was th e  u n d e rw rite r  whose nam e was 
r? t ° n  th e  l is t  o f  subscribers o f th e  p o lic y , 

th 1 " e P o licy  also con ta ined a w a rra n ty  th a t  
a e "m o u n t insured on fre ig h t should n o t exceed 

specified  sum . T he  fre ig h t was insured 
Bmnst w ar risks fo r  an a m o un t considerab ly 

ceeding th e  sum  specified, 
r. be C ourt o f A ppea l reversed th e  decision o f
“ fiilhache, J.
th a t WaS b d d  b y  Bankes, L .J .  and E ve , J . (1) 
;n a t the  m ortgagee had  an insurab le  in te res t 
re .be sh ip , a lth o u g h  the  m ortgage was never 
¡n£*stered in  Greece ; (2) th a t  th e  m ortgagee’s 
b v 'tK 81 Was ' n tended to  be separa te ly  covered 
y  the  p o lic y , and was n o t m ere ly  d e r iv a tiv e

fro m  the  ow ner’s in te res t ; and (3) (S cru tton , 
L .J .  d issenting) th a t th e  m ortgagee was n o t 
debarred fro m  asserting th a t  the  sh ip  was lo s t 
b y  pe rils  o f th e  sea.

T hey  also he ld  th a t  the re  had been a breach 
o f w a rra n ty , n o tw ith s ta n d in g  th a t  the  insurance 
on fre ig h t was against w a r risks and th a t  the  
m ortgagee cou ld  n o t recover on th e  po licy . 

The p la in t if fs  appealed.
S ir John S im on, K .C ., A . T . M il le r ,  K .C ., and

S. L .  P orter fo r  the  appe llan ts .
R . A . W righ t, K .C . and W . L .  M c N a ir  fo r  the  

respondent.
The  fo llo w in g  cases were c ite d  :

Reischer v . Borm ick, 7 Asp. M ar. L a w  Cas. 
493 ; 71 L .  T . R ep. 238 ; (1894) 2 Q. B . 
548 ;

Ley land  S h ipp ing  Company v . N orw ich  
U n io n  F ire  Insurance Society L im ited , 
14 Asp. M ar. L a w  Cas. 258 ; 118 L .  T . 
R ep. 120 ; (1918) A . C. 350 ;

M o u n ta in  v . W hittle , 125 L .  T . R ep. 193 ;
(1921) 1 A . C. 615 ;

W ilson  and Co. v . Owners o f the Cargo o f the 
X an tho , 57 L .  T . R ep. 701 ; 12 A pp . Cas. 
503 ;

H a m ilto n  v . P andorf, 57 L .  T . R ep. 726 ; 
12 A p p . Cas. 518 ;

T rin d e r, Anderson, and Co. v . Thames and  
M ersey M a rin e  Insurance Company, 78 
L .  T . R ep. 485 ; (1898) 2 Q. B . 114 ; 

Sassoon and Co. v . Western Assurance Com
pany, 106 L .  T . R ep. 929 ; (1912) A . C. 
561 ;

Jones v . Nicholson, 10 E xch . 28 ;
Board o f M anagement o f T r im  J o in t D is 

tr ic t School v . K e lly , 111 L . T . R ep. 305 ; 
(1914) A . C. 667 ;

N u tt  v . B ourd ieu, 1 T e rm  R ep. 323 ; 
Sheppard  v . A llen , 3 T a u n t. 78 ;
Stamma  v . Brow n, 2 S tr. 1173 ;
S m all and others v .  U nited K ingdom  M a rin e  

M u tu a l Insurance Association, 8 Asp. 
M ar. L a w  Cas. 293 ; 76 L .  T . R ep. 828 ; 
(1897) 2 Q. B . 311 ;

Gordon v . R im m ing ton , 1 Camp. 123 ; 
Boehm  v . B e ll, 8 T e rm  R ep. 154 ; 
M atthews and another v . Sm allwood and  

others; Sm allwood  v . Matthews and 
others, 102 L . T . R ep. 228 ; (1910) 1 Ch. 
777 ;

B an k  o f E ng land  v . Vagliano Brothers, 64 
L .  T . R ep. 353 ; (1891) A . C. 107 ; 

Sta inbank  v . Fenning, 11 C. B . 51 ;
A ju m , Goolam, Hossen, and Co. and others 

v . U n ion  M a rin e  Insurance Company, 
84 L .  T . R ep. 366 ; (1901) A . C. 362 ; 

Bentsen v . T aylo r, Sons, and Co., 69 L .  T .
R ep. 487 ; (1893) 2 Q. B . 274 ;

B rit is h  and Fore ign M a rin e  Insurance Com
pany  v . Gaunt, 125 L .  T . R ep. 491 ; 
(1921) 2 A . C. 41 ;

Castella in  v . Preston, 49 L .  T . R ep. 29 ;
11 Q. B . D iv . 380 ;

Cullen  v . B utle r, 5 M . &  S. 461 ;
Heym an  v . P arish , 2 Camp. 146 ;
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Thames and M ersey M a rin e  Insurance Com
p a ny  v . G unford S h ip  Com pany, 105 
L .  T . Rep. 312 ; (1911) A . C. 529 ;

Thames and M ersey M a r in e  Insurance  
Company v . H a m ilto n , F raser, and Co., 
6 Asp. M ar. L a w  Cas. 200 ; 57 L .  T . 
R ep. 695 ; 12 A p p . Cas. 484 ;

N o rth  B r it is h  and  M ercan tile  Insurance  
Company v . London, L ive rpoo l, and Globe 
Insurance Company, 36 L .  T . R ep. 629 ;
5 Ch. D iv .  569 ;

Davidson and others v . B urn an d , 19 L .  T . 
R ep. 782 ; L .  R ep. 4 C. P . 117 ;

M id la n d  Counties Insurance Company v . 
S m ith  and w ife , 45 L .  T . R ep. 411 ;
6 Q. B . D iv .  561 ;

Thompson  v . H opper, E . B . &  E . 1038 ;
W ilson  v . Jones, 15 L .  T . R ep. 669 ; L . 

R ep. 2 E x . 139 ;
Ebsworth and others v . The A llian ce  M a rin e  

Insurance Company, 2 Asp. M ar. L a w  
Cas. 125 ; 29 L .  T . R ep. 479 ; L .  R ep. 
8 C. P . 596;

Dudgeon v . Pembroke, 3 A sp. M ar. L a w  
Cas. 393 ; 36 L .  T . R ep. 382 ; 2 A pp . 
Cas. 284 ;

G rant, S m ith , and Co. and M cD onne ll 
L im ite d  v . Seattle Construction and D ry  
Dock Company, 122 L .  T . R ep. 203 ; 
(1920) A . C. 162 ;

Davenport v . The Queen, 37 L . T . R ep. 
727 ; 3 A p p . Cas. 115 ;

E a r l o f D a rn ley  v . London, Chatham, and  
Dover R a ilw ay  Company, 16 L .  T . Rep. 
217 ; L .  R ep. 2 H . o f L .  43 ;

Fenton  v . Thorley and Co., 89 L . T . Rep. 
314 ; (1903) A . C. 443 ;

The Chasca, 32 L .  T . R ep. 838 ; L .  R ep. 4 
A . &  E . 446 ;

Anghelatos v . N orthern  Assurance Company, 
39 T im es L .  R ep. 629.

The House to o k  tim e  fo r  considera tion .

L o rd  Ca v e .— The steam ship G rigorios  ( fo r 
m e rly  th e  G rindon H a ll)  was purchased b y  one 
Denis A nghe la tos, a Greek sub jec t, on the  
1 3 tli Sept. 1920, and on th e  same d a y  she was 
rem oved fro m  the  B r it is h  reg is ter and received 
a p ro v is io na l ce rtifica te  o f Greek n a t io n a lity  
w h ich  enabled her to  f ly  th e  Greek flag pending 
reg is tra tio n  in  Greece. On th e  same day 
Anghe latos, who was a lready  in deb ted  to  his 
bankers, Messrs. Samuel and Co., in  a consider
ab le sum , borrow ed fro m  the m  a fu r th e r  sum  o f 
22,500/. to  enable h im  to  p a y  o ff a charge on 
the  G rigorios  on th e  te rm s th a t  he should g ive 
them  a m ortgage on th e  sh ip  to  secure the  
whole o f h is c u rre n t accoun t. A c c o rd in g ly  on 
the 13th Sept. 1920, A nghe la tos executed in  
favo u r o f Samuel and Co. tw o  docum ents 
nam ely , f irs t a m ortgage o f the  sh ip  in  B r it is h  
s ta tu to ry  fo rm  to  secure h is accoun t c u rre n t, 
and secondly a deed w hereby he assigned the  
sh ip  as se cu rity  fo r  th e  22,500/. and a ll o th e r 
m oneys due o r to  become due fro m  h im , and 
covenanted (am ong o th e r th in g s ) to  effect the  
com ple te re g is tra tio n  o f  the  sh ip  as a Greek 
steam ship and to  insure  he r and  he r fre ig h t

[H. o f  L.

against a l l pe rils  as th e  mortgagees should 
approve . W h ile  th e  advance and m ortgage 
were be ing nego tia ted  M r. P e rcy  Samuel, who 
ca rried  on business as Sam uel and Co., to ld  
A nghe la tos th a t  he w o u ld  have to  insure  the 
steam ship against a l l r isks  th ro u g h  th e  appe l
la n ts , P . Samuel and  Co. L im ite d  (brokers who 
looked a fte r  insurances fo r  th e  ba nk ing  firm)> 
fo r  n o t less th a n  100,000/., and in  th e  presence 
o f  A nghe la tos in s tru c te d  M r. W he la r, the 
m anager o f th e  ap p e lla n t com pany, to  see th a t 
th is  insurance was effected. A nghe la tos also 
desired M r. W h e la r to  get th e  fre ig h t insured 
aga inst a l l r isks  fo r  27,500/. T he  appe llan t 
acco rd in g ly  opened th ree  slips and procured 
th e m  to  be u n d e rw rit te n  b y  th e  respondent 
D um as and  o th e r u n d e rw rite rs— nam e ly  (1) 
a s lip  fo r  in su rin g  th e  h u ll and  m ach ine ry  of 
th e  G rigorios  aga inst m arine  risks  in  a sum  of 
110,000/. fo r  a p e rio d  o f tw e lve  m on ths ; (2) 
a s lip  fo r  in s u rin g  the  fre ig h t o f  th e  same 
vessel aga inst m arine  risks  in  a sum  o f 27,500/- 
fo r  the  same pe rio d  ; and (3) a s lip  fo r  in su ring  
th e  h u ll and m ach in e ry  in  110,000/., th e  fre ig h t 
( f .i.a .)  in  27,500/. and  th e  disbursem ents ( f . i-a -) 
in  16,500/., a l l aga inst w a r r isks , fo r  a period 
o f s ix  m onths o n ly . I n  th e  m o n th  o f O ct. 1920, 
po lic ies o f insurance in  accordance w ith  the  
above slips were d u ly  issued and  de live red  to 
th e  m ortgagee.

On th e  26 th  Feb. 1921 th e  G rigorios, w h ile  
on a voyage fro m  P h ilip p e v ille  to  th e  Tyne, 
foundered in  ca lm  w eathe r o ff th e  coast of 
Spain and became a to ta l loss.

On th e  20 th  M ay  1921 th e  appe llan ts  com 
menced th is  ac tio n  against th e  respondent 
D um as on h is po lic ies o f insurance on the  vessel, 
a lleg ing  th a t  th e  vessel had  been lo s t e ith e r by 
w a r perils  o r b y  o rd in a ry  m arine  pe rils . S im ila r 
actions were com m enced aga inst th e  other 
un de rw rite rs  responsible, on th e ir  policies- 
The respondent, am ong o th e r defences which 
w i l l  be re ferred to  la te r, pleaded th a t  th e  loss 
was due to  th e  w ilfu l m isconduct and fra u d  ot 
A nghe la tos and  his agents in  p ro cu rin g  ° r 
c o n n iv in g  a t th e  s in k in g  o f th e  sh ip  ; and at 
th e  hearing  o f th e  ac tio n  th e  t r ia l  judge 
(B a ilhache , J .)  found  th is  plea to  be proved- 
H e  acco rd ing ly  dism issed th e  c la im  on th e  war 
r is k  insurance, b u t, h o ld in g  th a t  h is find ing  
o f fra u d  against th e  ow ner d id  n o t p re ven t the 
b ro ke r fro m  recovering  on be ha lf o f  the 
m ortgagee unde r th e  m arine  r is k  insurance, 
and o v e rru lin g  th e  o th e r defences raised by 
th e  respondent, he gave ju d g m e n t against the 
respondent on th e  m arine  r is k  p o lic y  fo r  his 
p ro p o rtio n  o f  th e  loss.

On appeal to  th e  C o u rt o f A ppea l th a t  cou rt 
reversed th e  decision o f  th e  t r ia l  judge  an<  ̂
dism issed the  ac tio n . The ju d g m e n t o f the 
C ourt o f  A ppea l was founded p r in c ip a lly  on 
the  g round  th a t  the re  had been a breach o'i 
N o . 22 o f the  In s t itu te  T im e  Clauses, w h ich  were 
in co rp o ra ted  in  th e  m arine  p o lic y . The m ateria  
p a rts  o f th a t  clause were as fo llow s  :—

“  W a rra n te d  th a t  (except as he re inafte r 
m en tioned), th e  a m o u n t insured fo r  accoun t o 
assured and (or) th e ir  m anagers on p rem ium s’

Sa m u e l  a n d  Co. L im it e d  v . D u m a s .



ASPINALL’S M ARITIM E LAW CASES. 309

Sa m u e l  a n d  C o . L im it e d  v . D um as . [H .  OF L .H . of L . ]

h e ig h t, h ire , p ro fit ,  d isbursem ents, com m is- 
s*°ns, o r o th e r in te rests (p o lic y  p ro o f o f in te res t 
or fu l l  in te re s t a d m itte d ), or on excess or in 
creased, value o f h u ll or m achinery however 
described, sha ll n o t exceed 15 per cent, o f  the  
Values o f th e  h u ll and m ach ine ry  as sta ted 
herein, b u t th is  w a rra n ty  sha ll n o t re s tr ic t the  
assured’s r ig h t  to cover. . . .

“  (2) F re ig h t and (or) cha rte red fre ig h t and (or) 
an tic ip a ted  fre ig h t on board  o r n o t on board , 
insured fo r  tw e lv e  m on ths o r o th e r t im e .— A n y  
am ount n o t exceeding 25 per cen t, o f  th e  va lue 

h u ll and m ach ine ry  as sta ted  here in , b u t 
*f the  insurance be fo r  less th a n  tw e lve  m onths 
i-he 25 pe r cen t, to  be p ro p o rtio n a te ly  reduced.”  

The va lue  o f th e  h u ll and m ach ine ry  as sta ted  
>n the  p o lic y  was 110,0001., and acco rd ing ly  
ifre m a x im u m  am o un t w h ich  th e  assured was 
en tit le d  unde r th e  w a rra n ty  to  cover b y  p .p .i. 
0r f.i.a . po lic ies on fre ig h t, &c., was, fo r  a 
twelve m on th s ’ insurance, 25 per cent, o f  the  
stated va lue , o r 27,5001., and fo r  a s ix  m on ths ’ 
msurance on e -h a lf o f  th a t  sum , o r 13,7501. ; 
ajad as th e  fre ig h t had  in  fa c t been insured  w ith  
frte know ledge o f th e  m ortgagee fo r  th e  fu l l  
~L500i. fo r  s ix  m on ths o n ly , th e  c o u rt he ld  
the W arran ty  to  have been b roken , and  dism issed 
the ac tio n  on th a t  g round . A  plea th a t  th e  
breach o f w a rra n ty  had been w a ived  b y  the  
respondent was d isa llow ed. In  a d d itio n  to  the  
above g round  S c ru tto n , L .J .  expressed th e  
°P in ion th a t,  th e  sh ip  h a v in g  been in te n t io n a lly  
scuttled w ith  th e  connivance o f th e  ow ner, th e  
|°ss d id  n o t fa l l  w ith in  th e  p o lic y  e ith e r as a 
*°ss b y  pe rils  o f th e  sea o r unde r th e  general 

JT°rds ; b u t th e  o th e r m embers o f th e  c o u rt he ld  
them selves prec luded by  th e  decision o f the  
Vpurt o f A ppea l in  S m all and others v . U nited  
k ingdom  M a r in e  M u tu a l Insurance Association  
J*Up.) fro m  dec id ing  th e  case on th a t  g round, 

hereupon th e  present appeal was b ro ug h t, 
f r  is conven ien t to  deal f irs t  w ith  th e  p o in t 

aPon w h ich  a ll th e  judges o f th e  C ourt o f 
^Ppeal decided th e  case against th e  a p pe lla n t 
as’ i f  th e ir  decision on th a t  p o in t is r ig h t ,  the  
rem ainder o f th e  questions argued do n o t 
arise.
» U pon th e  question w he the r the re  was, in  
, c t> a breach o f th e  w a rra n ty  con ta ined in  

Clause 22 o f th e  In s t itu te  T im e  Clauses, I  agree 
^ * th  the  unan im ous ju d g m e n t o f th e  C ourt o f 
^P pea l. T h a t clause con ta ined a w a rra n ty  o r 
Condition th a t  th e  am o un t insured on fre ig h t, 
* c - (P-p.i. o r f.i.a .) , should n o t exceed (in  the  
ê e n t w h ich  happened) 1 2 | per cent, o f th e  
stated va lue o f th e  h u ll and m ach ine ry , or 

d>75o i-> and, as th e  f .i.a . insurance o f the  
reig h t aga inst w a r risks  was fo r  27,5001. the re  

''(as a clear breach o f th e  w a rra n ty  unless the  
orfl  “  insured ”  in  th e  w a rra n ty  is to  be 

confined to  insurances against th e  pe rils  in -  
^Ured aga inst b y  the  p o lic y  in  question, th a t  is 
0 say, to  insurances against m arine  perils  o n ly  
P the  exclusion o f w a r pe rils . I  see no suffi- 
Jcnt g round fo r  so re s tr ic tin g  th e  m eaning o f 
be w ord . T he  w o rd  “  insured ”  in  a p o lic y  o f 

a a r*rie insurance p r im d  fac ie  covers a l l in su r- 
nces against sea risks , in c lu d in g  w a r risks  ; and

the re  is in  th e  p o lic y  in  question in  th is  case no 
c o n te x t su ffic ien t to  c u t dow n th e  n a tu ra l 
m eaning o f th e  w o rd . I t  is tru e  th a t  th e  insure r 
o f a sh ip  aga inst o rd in a ry  m arine  risks  is n o t 
d ire c t ly  in te rested  in  th e  am oun t o f th e  in 
surance o f th e  fre ig h t against w a r risks . B u t 
i t  is said th a t  an over-insurance o f fre ig h ts  by  
ho no ur po lic ies against w a r risks  m ay te m p t 
th e  ow ner to  th ro w  aw ay his sh ip  w ith  a v iew  
to  c la im in g  unde r th e  w a r r is k  po lic ies and, 
a lte rn a tiv e ly , unde r th e  o rd in a ry  m a rine  p o li
cies, and so m ay  in v o lv e  th e  m arine  un de r
w rite rs  in  li t ig a t io n  and loss ; and c e rta in ly  the  
course o f  events in  th e  present case supports 
th a t  v ie w . U p on  th e  whole I  th in k  th a t  the  
w o rd  “  insured ”  m ust be construed in  its  
n a tu ra l and o rd in a ry  sense, and as in c lu d in g  a ll 
k in d s  o f  m arine  insurance ; and on th is  p o in t I  
desire to  ad op t th e  reasoning o f S c ru tton , L .J ., 
w ho said, a t p. 713 ; “  I t  is  argued b y  the  
mortgagees and fou nd  b y  th e  judge  th a t,  as 
th is  is an  insurance against w a r pe rils , i t  does 
n o t a ffec t a p o lic y  on m arine  pe rils  because, as 
th e  judge  says, th e  m arine  u n d e rw rite r w ou ld  
n o t have to  pa y  a loss b y  w a r pe rils . T h is  
invo lves  read ing in to  th e  p o lic y  o f th e  words 
‘ aga ins t m a rine  pe rils  ’ in  th e  f irs t  lin e  o f 
clause 22 a fte r  th e  words ‘ am o un t insured .’ I  
see no reason fo r  in s e rtin g  these w ords, and 
eve ry  reason fo r  n o t in se rtin g  them . W a rra n 
ties are construed s tr ic t ly .  T he  reason fo r  th is  
w a rra n ty  is th a t  th e  insured should n o t by 
heavy  insurances p .p .i. have an o p p o rtu n ity  o f 
ove r-va lu in g  h is sh ip  and a te m p ta tio n  to  lose 
her. T h is  te m p ta tio n  is ju s t  as g reat i f  the  
ove r-va lu a tio n  and over-insurance are on w a r 
r is k  po lic ies as i f  th e y  are on m arine  po lic ies. 
Indeed , so long as w a r risks  p roduc ing  loss by  
s in k in g  m ay be argued to  be losses b y  pe rils  o f 
the  sea, b y  the  incu rs ion  o f sea w a te r, w a r r is k  
po lic ies m ay be v e ry  im p o rta n t to  th e  m arine 
u n d e rw rite r. In  th e  present case th e  a tte m p t 
was f irs t  made to  recover on a fic t it io u s  exp lo 
sion as a w a r r is k , and then  changed to  a c la im  
in  respect o f a m arine  p e r il.”

B u t,  w h ile  I  am  satisfied th a t  the re  was a 
breach o f the  w a rra n ty , I  th in k  th a t  the  respon
den t Dum as is preven ted fro m  ta k in g  advan
tage o f i t  b y  th e  c ircum stance th a t  he was 
h im se lf a p a r ty  to  th e  excessive insurance on 
fre ig h t w h ich  c o n s titu te d  th e  breach. Sect. 34 
o f the  M arine  Insurance A c t 1906 prov ides th a t 
“  a breach o f w a rra n ty  m ay  be w a ived  by  the  
in su re r.”  N o w  a r ig h t  m ay  be w a ived e ithe r 
b y  express words o r b y  conduct incons is ten t 
w ith  the  con tinuance o f th e  r ig h t  ; and even 
where the re  is no ac tu a l w a ive r, the  person 
ha v in g  th e  r ig h t  m ay so conduct h im se lf th a t 
i t  becomes in eq u itab le  fo r  h im  to  enforce it .  
Here th e  respondent, who m ust be assumed to  
have been aware th a t  th e  assured was p re 
ven ted b y  th e  te rm s o f th e  p o lic y  o f insurance 
on th e  vessel fro m  ta k in g  o u t honour polic ies 
on the  fre ig h t fo r  s ix  m onths fo r  an y  sum  in  
excess o f 13,7501., jo in e d  in  the  issue o f such 
po lic ies fo r  double th a t  am oun t and to o k  his 
share o f th e  p rem ium s on those po lic ies ; and I  
can conceive no conduct m ore incons is ten t w ith
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an in te n tio n  on his p a r t to  enforce the  re s tr ic 
t io n . I t  is argued th a t  a t th e  m om ent when 
th e  rep resen ta tive  o f th e  respondent in it ia lle d  
the  w a r r is k  s lip  th e  am o un t u n d e rw rit te n  i f  
appo rtioned  between the  sh ip , fre ig h t, and d is 
bursem ents was n o t in  excess o f th e  am o un t 
a llow ed ; b u t th e  answer is th a t  th e  s lip  the n  
a lready con ta ined th e  words, “  H u l l  and 
m ach inery , 110,0001. ; fre ig h t, f.i.a ., 27,5001. ; 
d isbursem ents, f .i.a .,  10,5001.,”  and specified the  
pe riod  as s ix  m onths, so th a t  i t  was obvious 
on th e  face o f the  docum ent th a t  the  unde r
w rite rs  were ta k in g  a share in  an insurance o f 
th a t  cha racter and a m o un t and expected and 
in tended  i t  to  be carried  th ro u g h . F u rth e r, 
when th e  p o lic y  was issued in  O ctober, i t  was 
know n th a t  th e  fu l l  am o un t specified in  th e  s lip  
had been u n d e rw ritte n  ; and M r. Dum as th ro u g h  
h is representatives, w ho m ust be taken  ( in  the  
absence o f an y  evidence to  the  co n tra ry ) to  
have acted w ith  h is a u th o r ity ,  was a p a r ty  to  the  
issue o f the  p o lic y . In  m y  op in ion , the  respon
de n t and the  o th e r u n d e rw rite rs  w ho to o k  th a t 
course are preven ted  b y  w a ive r o r acquiescence 
fro m  tre a tin g  the  m arine  p o lic y  on th e  vessel 
as v o id  fo r  breach o f th e  w a rra n ty .

In  v ie w  o f m y  o p in io n  on the  above p o in t, 
i t  becomes necessary to  deal w ith  th e  o th e r 
po in ts  argued on be ha lf o f th e  respondent, and 
I  propose to  deal w ith  th e m  in  the  o rder in  
w h ich  th e y  arise.

F irs t ,  i t  is said th a t,  as th e  G rigorios  was a 
Greek sh ip  a t the  t im e  o f her loss and n e ith e r the  
sh ip  no r th e  m ortgage upon he r had the n  been 
reg istered in  Greece, the  m ortgagee had  no 
v a lid  se cu rity  upon  the  sh ip  and so had  no 
insurab le  in te res t. U pon th is  p o in t I  accept 
the  fin d in g  o f the  learned t r ia l  judge  th a t  before 
you can have a v a lid  m ortgage on a Greek ship 
under Greek la w  the  sh ip  and the  m ortgage 
m ust be reg istered in  Greece, and the  m ortgage 
m ust be fo r  a specific sum  and n o t m ere ly  fo r 
the  balance o f a cu rre n t am oun t, and th a t  these 
cond itions were n o t com p lied  w ith  ; b u t, never
theless, I  agree w ith  h is v ie w  th a t  th e  m o r t
gagee in  th is  case had  an insu rab le  in te re s t. 
Sect. 5 o f the  M arine  Insurance A c t  1906 
provides as fo llow s :

“ (1) S ub ject to  th e  prov is ions o f th is  A c t, 
every person has an insurab le  in te res t w ho is 
in te rested in  a m arihe  adven tu re .

“  (2) In  p a r tic u la r  a person is in te res ted  in  a 
m arine  ad ven tu re  where he stands in  an y  legal 
o r equ itab le  re la tio n  to  the  ad ven tu re  o r to  any 
insurab le  p ro p e rty  a t r is k  th e re in , in  conse
quence o f w h ich  he m ay  bene fit b y  the  sa fe ty  
o r due a rr iv a l o f insurab le  p ro p e rty , o r m ay  be 
p re jud iced  b y  its  loss o r b y  damage the re to  o r 
by the  de ten tio n  the reo f, o r m ay in c u r l ia b i l i t y  
in  respect the re o f.”

In  th e  present case the  ap p e lla n t h e ld  a 
B r it is h  m ortgage on th e  sh ip  and  a deed o f 
covenant w h ich  rec ited  an agreem ent b y  the  
owner to  d e live r to  th e  m ortgagee a “  fo rm a l 
f irs t m ortgage o f  th e  said s team ship d u ly  
executed and reg istered in  Greece,”  and  con
ta ined  a covenant b y  h im  to  “  take  such steps 
as m ig h t be necessary to  effect th e  com ple te

re g is tra tio n  o f th e  said s team ship as a Greek 
steam ship : ”  and he was e n tit le d  in  e q u ity  to  
enforce these agreem ents. T h is  be ing so, I  
th in k  i t  im possib le  to  say th a t  he was n o t 
in te rested  in  th e  ad ven tu re  w ith in  th e  m eaning 
o f  th e  above section ; and i f  so, he c le a rly  had 
an insu rab le  in te re s t to  th e  e x te n t o f th e  sum 
secured b y  the  m ortgage. T h is  decision is in  
accordance w ith  such a u th o ritie s  as Boehm  v . 
B e ll (sup.) and W ilson  v . Jones (sup.).

Secondly, i t  is sa id  th a t  th e  m ortgagee was 
n o t o r ig in a lly  insured  b y  th e  p o lic y  sued upon 
b u t was a mere assignee o f  th e  p o lic y  fro m  the  
ow ner, and acco rd ing ly  th a t  as th e  owner, 
h a v in g  scu ttle d  h is sh ip , cou ld  n o t sue upon the  
p o lic y , th is  defence is ava ila b le  under sect. 50 (2) 
o f th e  A c t  aga inst th e  m ortgagee. In  m y  
o p in io n  th e  evidence shows c le a rly  th a t  M r. 
Samuel, th e  m ortgagee, was an o r ig in a l p a r ty  to  
th e  insurance, w h ich  was effected on his 
personal in s tru c tio n s , and th a t  th e  brokers, 
when th e y  to o k  o u t th e  p o lic y  “  as w e ll in  
th e ir  ow n nam e as fo r  and in  th e  nam e and 
names o f a l l and eve ry  o th e r person o r persons 
to  w hom  th e  same d o th , m ay, o r sha ll ap pe rta in  
in  p a r t  o r in  a l l, ”  in te nd ed  to  and  d id  en te r in to  
th e  co n tra c t o f insurance on be ha lf o f  th e  m o rt- 

j  gagee as w e ll as on beha lf o f  th e  ow ner. Th is 
was sw orn to  b y  th ree  witnesses, who were 
n e ith e r cross - exam ined n o r con trad ic ted  

| on th is  p o in t ; and I  th in k  th a t  th e  learned 
judge  was fu l ly  e n tit le d  to  f in d  (as he d id ) th a t 
th e  p o lic y  was to  be take n  o u t on b e h a lf o f  the 
m ortgagee to  secure the  jo in t  in te res t o f h im se lf 

; and th e  m ortgago r, and th a t  the re  was no 
question o f  an assignm ent. I f  so, th a t  d is
poses o f  th is  p o in t.

B u t  th ir d ly ,  i t  is argued th a t,  assum ing th a t ' 
th e  insurance was fo r  th e  jo in t  bene fit o f  the 
m ortgagee and th e  ow ner, s t i l l  i t  was avo ided 
b y  th e  m isconduct o f th e  ow ner. Sect. 55 (2) 
o f th e  A c t  p rov ides th a t  “  th e  in su re r is no t 
lia b le  fo r  an y  loss a tt r ib u ta b le  to  th e  w ilfu l 
m isconduct o f the  assured ; ”  and i t  is argued 
th a t,  where tw o  persons in te rested  in  th e  same 
p ro p e rty  o r ad ven tu re  are jo in t ly  insured by 
one p o lic y , the  m isconduct o f e ith e r is su ffic ien t 
to  a v o id  i t .  In  sup po rt o f th is  con ten tio n , a 
w e ll-kn ow n  A m erican  a u th o r ity — (D uer on 
M arine  Insurance , L e c tu re  I I I . ,  s. 15) was c ite d  ; 
and i t  was po in te d  o u t th a t  th e  p ro p o s itio n  con
tended fo r  is n o t in cons is ten t w ith  th e  E ng lish  
case o f T rin d e r Anderson and Co. v . Thames 
and M ersey M a rin e  Insurance Com pany (sup-) 
w h ich  was a case o f neg ligen t n a v ig a tio n  and n o t 
o f w i lfu l m isconduct. M y  Lo rds , the re  is 
force in  th is  a rgum en t, b u t I  am  n o t prepared 
to  say th a t  in  th e  present case i t  should prevail* 
I t  m a y  w e ll be th a t,  when tw o  persons are 
jo in t ly  insured and  th e ir  in te rests  are 
inseparab ly  connected so th a t  a loss o r gain 
necessarily affects th e m  b o th , th e  m isconduct 
o f one is su ffic ien t to  con tam in a te  th e  whole 
insurance (P h illip s  on M arine  Insurance , v o l. I*> 
s. 235). B u t  in  th is  case the re  is no d iff ic u lty  
in  separa ting  th e  in te re s t o f  th e  mortgagee 
fro m  th a t  o f th e  ow ner ; and i f  the  mortgagee 
should recover on the  p o lic y , th e  ow ner w i l l  no t
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be advantaged, as th e  insurers w i l l  be subrogated 
as against h im  to  th e  r ig h ts  o f the  m ortgagee. In  
such a case th e  “ assu red ”  re ferred to  in  
sect. 55 (2) is th e  p a rtic u la r assured to  w hom  i t  is 
sought to  m ake th e  in su re r lia b le . I n  m y  
op in ion , the re fo re , th is  co n ten tio n  also fa ils .

B u t la s tly , i t  is said on be ha lf o f  th e  respon
dent th a t  th e  sh ip  h a v in g  been w i lfu l ly  scu ttled  
by the  d ire c tio n  o f th e  ow ne r, th e  loss is n o t 
covered b y  th e  p o lic y  sued upon . In  th a t  
Policy th e  pe rils  insured against are defined (in  
fhe o rd in a ry  te rm s) as pe rils  “  o f th e  seas, 
u ien-o f-w ar, fire , enemies, p ira tes , rovers, 
thieves, je ttiso n s , le tte rs  o f m a rt and  cou n te r
p a r t ,  surp risa ls , ta k in g s  a t sea, arrests, 
res tra in ts  and de ta inm ents  o f a ll k ings , princes, 
and people, o f w h a t n a tio n , c o n d itio n , o r 
Q ua lity  soever, b a r ra try  o f th e  m aster and 
•banners, and o f a l l o th e r pe rils , losses and 
m isfortunes th a t  have o r sha ll come to  th e  h u r t,  
de trim e n t, o r  damage o f th e  said goods and 
merchandises, and sh ip , &c., o r a n y  p a r t 
thereof.”  In  considering w he the r the  loss o f 
the sh ip  fa lls  w ith in  these w ords, i t  is necessary 
h^st to  de te rm ine  w h a t was th e  p ro x im a te  
cause o f th e  loss, fo r  i t  is  p ro v id ed  b y  sect. 55 
° f  the  A c t  (w h ich  reflects th e  la w  as p re v io us ly  
established) th a t  unless th e  p o lic y  o therw ise 
Provides, th e  in su re r is lia b le  o n ly  fo r  losses 
P rox im a te ly  caused b y  a p e r il insured against. 
Now i t  was fou nd  as a fa c t b y  th e  learned t r ia l  
judge th a t  th e  Grigorios  was th ro w n  aw ay b y  
the m aster and engineers and some o f th e  crew 
"d th  th e  connivance o f th e  ow ner ; and he was 
appa ren tly  satisfied th a t  th is  was done b y  d e li
berate ly le t t in g  w a te r in to  th e  sh ip  and in to  th e  
kilge connections and a fte rw a rds  causing a 
sham  exp los ion w h ich  induced  th e  innocen t 
•'•embers o f th e  crew  to  leave th e  sh ip  w ith  
those w ho were g u ilty  and to  re fra in  fro m  using 
the pum ps. The vessel in  fa c t sank ve ry  
slow ly and d id  n o t d isappear u n t i l  th ir te e n  
hours a fte r  th e  exp los ion. In  these c ircu m 
stances th e  question  is , w he the r th e  p ro x im a te  
cause o f her s in k in g  was th e  ac t o f  le tt in g  the  
b a te r in to  th e  vessel, o r th e  ac tu a l in ru sh  o f 
the w a te r. A p a rt fro m  a u th o r ity ,  I  should 
“ p i  no d o u b t th a t  th e  fo rm e r is th e  tru e  v iew . 
Phere appears to  me to  be som eth ing absurd 
m saying th a t,  when a sh ip  is scu ttle d  b y  her 
crew, her loss is n o t caused b y  th e  ac t o f scu tt- 
'Ug b u t b y  th e  incu rs ion  o f w a te r w h ich  resu lts 

1,(1 fn i t .  N o  d o u b t b o th  are p a r t  o f th e  chain 
'd  events w h ich  re su lt in  the  loss o f th e  sh ip , 

u t th e  s c u tt lin g  is th e  causa causans. The 
scu ttlin g  is th e  rea l and op e ra tive  cause the  
Uearest an tecedent w h ich  can be ca lled a cause ; 
a ild the  subsequent events— the  e n try  o f sea 
'"p te r, th e  slow  f i l l in g  o f th e  h o ld  and bilges, 
me fa ilu re  o f th e  pum ps and th e  b reak-up  o f 
the vessel— are as m uch pa rts  o f the  effect as is 

le f ina l disappearance o f th e  sh ip  be low  the  
"b ves . A n d  i f  one tu rn s  to  th e  cases, then , 
n o tw ith s ta n d in g  a d ic tu m  o f L o rd  Cam pbell on 
he a rgum en t o f th e  dem urre r in  Thompson  v . 

Hopper (6 E . &  B ., a t p . 192) and th e  decision 
th e  appeal in  S m all's  case (.sup.) to  

to  w h ich  I  w il l re fe r la te r, I  th in k  th a t  the

balance o f a u th o r ity  is in  fa v o u r o f the  same 
v iew . In  Reischer v . B orw ick  (sup.), where a 
sh ip  dam aged b y  co llis ion  w ith  a snag in  the  
r iv e r  was te m p o ra r ily  repa ired, b u t on the  leak 
again opening foundered and was los t, i t  was 
he ld  th a t  th e  co llis ion  was the  p ro x im a te  cause 
o f th e  loss ; and th a t  case was approved and 
fo llow ed  b y  th is  House in  Ley land  S h ipp ing  
Company v . N orw ich  U n io n  Rive Insurance  
Society L im ite d  (sup.), where a sh ip  ha v in g  been 
torpedoed and ha v in g  sunk tw o  days a fte rw ards 
in  consequence o f  th e  damages caused, i t  was 
he ld  th a t  the  to rpe do ing  was the  p ro x im a te  cause 
o f th e  loss. There are m an y  o th e r a u th o ritie s  
to  the  same effect, b u t these tw o  cases are 
su ffic ien t to  il lu s tra te  th e  p o in t ; and i t  is h a rd ly  
necessary to  have recourse to  th e  m a x im  dolus 
c irc u itu  non p u rg a tu r (Thom pson  v .  H opper) 
(sup.), w h ich  perhaps applies o n ly  as against 
persons w ho are pa rties  to  the  dolus. On the  
whole I  th in k  th a t  th e  s c u tt lin g  o f the  Grigorios  
was th e  p ro x im a te  cause o f her loss.

Then , was th e  loss a loss b y  pe rils  o f th e  sea ? 
S ure ly  n o t. The te rm  “  pe rils  o f the  seas ”  is 
defined in  th e  F irs t  Schedule to  th e  A c t  as 
re fe rrin g  o n ly  to  “  fo r tu ito u s  accidents o r 
casualties o f th e  seas.”  The  w o rd  “  acc ident ”  
m a y  be am biguous, and has even been he ld  in  
an o the r connection  to  inc lude  a w ilfu l m urd e r 
(Board  o f Management o f T r im  J o in t D is tr ic t 
Schoolv. K e lly , (sup.), b u t th e  w o rd  “  fo r tu ito u s ,”  
w h ich  is a t least as o ld  as Thompson  v . H opper 
(sup.), in vo lves  an elem ent o f chance o r i l l  lu c k  
w h ich  is absent where those in  charge o f a vessel 
de lib e ra te ly  th ro w  he r aw ay. In  W ilson and 
Company v . Oivners o f the Cargo o f the Xan tho  
(sup.), L o rd  H e rsc lie ll said th a t  in  o rder th a t  
the re  m ig h t be a p e r il o f  th e  seas the re  m ust be 
some casua lty , som eth ing w h ich  cou ld  n o t be 
foreseen as one o f the  necessary inc iden ts  o f the  
adven tu re . T he  purpose o f th e  p o lic y  is to  
secure an in d e m n ity  against accidents w h ich  
m ay  happen, n o t aga inst events w h ich  m ust 
happen ”  ; and in  H a m ilto n  v . P a n d o rf (sup.), 
L o rd  B ra m w e ll approved th e  d e fin itio n  o f
Lopes, L .J . ,  “  i t  is a sea damage o ccu rring  a t sea 
and nobo dy ’s fa u lt . ”  In  Sassoon and Co. 
v . Western Assurance Company (sup.), L o rd  
M ersey, in  d e live r in g  th e  ju d g m e n t o f the  
Ju d ic a l C om m ittee  o f th e  P riv y  C ouncil, adopted 
a s im ila r  v ie w , w h ich  is also to  be fou nd  in  the  
ju d g m e n t o f the  Ju d ic a l C om m ittee  in  Grant 
S m ith  and Co. and M cD onne ll L im ite d  v . Seattle 
Construction and D ry  Dock Company (sup.). 
On th is  v ie w  th e  expression “  pe rils  o f th e  sea, 
w h ile  i t  m a y  w e ll in c lud e  a loss b y  accidenta l 
co llis ion  o r neg ligent n a v ig a tio n , canno t extend 
to  a w i lfu l and de libe ra te  th ro w in g  aw ay o t a 
sh ip  b y  those in  charge o f her.

A ga in s t th is  s trong  cu rre n t o f a u th o r ity  there  
is to  be set the  decision o f th e  C ourt o f Appea. in  
S m all and others v . U n ited  K ingdom  M a rin e  
M u tu a l Insurance Association (sup.). There , in  
an ac tio n  b y  a m ortgagee under a p o lic y  o t 
m arine  insurance, i t  was alleged b y  w ay o t 
defence th a t  th e  sh ip  had been w i l lu l ly  cast aw ay 
b y  her m aster, w ho was also a p a r t  ow ner and 
m o rtg a g o r; and upon the  a rgum en t o f the
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p re lim in a ry  question  w he the r th is  plea was a 
su ffic ien t defence to  th e  c la im , i t  was he ld  b y  th e  
t r ia l  judge  (M athew , J .) , th a t,  assum ing th e  plea 
to  be tru e , the  loss was due to  b a rra try  and the  
m ortgagee, w ho had  take n  p a r t  in  a p p o in tin g  
th e  m aster, cou ld  recover on th a t  g round . 
On appeal, the  C ourt o f A ppea l agreed w ith  th a t  
decision b u t also expressed th e  o p in ion  th a t,  i f  
the  m ortgagee had take n  no p a r t  in  a p p o in tin g  
th e  m aster, he cou ld  have recovered as fo r  a loss 
b y  “  pe rils  o f th e  sea.”  W ith  th e  la t te r  op in ion  
I  am  unab le  to  agree. I t  appears to  me to  be 
incons is ten t n o t o n ly  w ith  th e  s ta tu te  a fte rw a rds  
passed, b u t also w ith  th e  decisions o f th is  House 
and o f the  J u d ic ia l C om m ittee  ; and I  th in k  th a t  
S m all's  case (sup.) m us t s tand on th e  g ro un d  o f 
the  b a r ra try  a lone. In  th e  present case the re  is 
no question  o f b a r ra try ,  th e  ow ner h a v in g  been 
a p a r ty  to  th e  fra u d  and th e  m ortgagee ha v in g  
taken  no p a r t  in  a p p o in tin g  th e  m aster and crew.

W ith  regard to  th e  general w ords “  and o f  a ll 
o th e r pe rils , & c .,”  i t  has been repea ted ly  he ld  
th a t  th e y  are to  be construed as a p p ly in g  to  
pe rils  o f th e  same k in d  as those w h ich  have been 
p re v io us ly  specified (see Thames and M ersey  
M a rin e  Insurance Company v . H a m ilto n , F raser, 
and Co. (sup.), where th e  decisions are review ed); 
and th is  ru le  has now  been m ade s ta tu to ry  
(M arine  Insu rance  A c t  1906 Sched. I . ,  r  12). 
I t  fo llow s  th a t  a loss b y  s c u tt lin g  is n o t covered 
b y  those words.

F o r th e  above reasons I  am  o f  op in ion  th a t  
th is  appeal fa ils  on th e  g round  la s t s ta ted , and 
I  m ove y o u r Lo rdsh ips  th a t  i t  be dism issed, 
w ith  costs.

L o rd  F in l a y .— T h is  ac tio n  was b ro u g h t to  
recover fo r  a to ta l loss on th e  steam er G rigorios  
on be ha lf o f  the  ow ner, A nghe la tos, and a m o r t
gagee, P ercy Sam uel, upon a m arine  risks  p o lic y . 
The  vessel foundered o ff the  south coast o f Spain 
on the  26 th  Feb. 1921.

The case was t r ie d  before B a ilhache , J . H e 
found  th a t  th e  vessel was scu ttle d  b y  the  m aster 
and engineers and some o f  th e  crew, w ith  th e  
connivance o f th e  ow ner, Anghe latos. 
A nghe la tos d id  n o t appeal aga inst th is  decision. 
T h is , o f course, disposed o f  an y  c la im  b y  the  
ow ner ; b u t th e  case has been proceeded w ith  on 
be ha lf o f  the  m ortgagee, w ho was n o t in  a n y  w ay 
im p lic a te d  in  th e  fra u d  o f A nghe latos.

The vessel had  been B r it is h ,  b u t was ta ke n  o ff 
the  reg is ter on be ing bough t b y  A nghe la tos, who 
is a Greek sub ject, and was p ro v is io n a lly  recog
nised as a Greek vessel. The f irs t  issue raised 
was as to  th e  existence o f th e  m ortgage. 
B a ilhache J . fou nd , tho ugh  the re  was no legal 
m ortgage accord ing to  Greek law , th a t  
A nghe la tos had entered in to  a v a lid  agreem ent 
w ith  Samuel fo r  a m ortgage to  secure his 
advances and th a t  th e  la t te r  had a r ig h t  to  ca ll 
fo r  a m ortgage to  be executed w ith  a l l p rope r 
fo rm a litie s . H e  the re fo re  found  th a t  Samuel 
had an insurab le  in te re s t as m ortgagee. The 
C ourt o f A ppea l agreed w ith  h im , and I  ta ke  the  
same v iew .

I t  was fu r th e r  ob jected to  Sam uel’s c la im  th a t 
he to o k  the p o lic y  o f insurance as assignee fro m  
A nghe la tos. I f  th is  had been th e  case the

assignee w o u ld  be on no b e tte r fo o tin g  th a n  the  
assignor. T h is  p o in t, how ever, is  disposed o f by 
th e  f in d in g  o f B a ilhache , J ., w ith  w h ich  the 
C o u rt o f  A ppea l agreed, th a t  the  p o lic y  had in  
fa c t been effected on be ha lf o f  Samuel, the 
m ortgagee, as w e ll as on be ha lf o f  Anghe latos, 
th e  ow ner. H is  t i t le ,  the re fo re , w o u ld  n o t be 
im p a ire d  b y  th e  fra u d  o f A nghe la tos, as he too k  
d ire c t ly  fro m  th e  insure rs. I  proceed upon  the 
basis th a t  th is  f in d in g  also is co rrec t.

A  th ir d  ob je c tion  was m ade, based on the 
a llega tion  th a t  th e  insurance was m ade sub ject 
to  a co n d itio n  and th a t  th e  co n d itio n  had  been 
b roken . T h is  co n d itio n  is con ta ined in  the  
tw en ty-second o f th e  In s t itu te  T im e  Clauses 
w h ich  are a ttached  to  the  p o lic y . I t  was alleged 
th a t  th e  assured had  v io la te d  th is  co n d itio n  inas
m uch as on a w a r risks p o lic y  he had  insured the 
f re ig h t f . i .a . in  excessof the  a m o un t p e rm itte d  by 
clause22. B a ilhache , J . ove rru le d  th is  ob jec tion , 
because, as he said, th e  fu r th e r  insurance on a 
w a r r isks  p o lic y  cou ld  n o t a ffec t th e  u n d e rw rite r 
upon  th e  m arine  risks . T he  C ourt o f A ppea l, 
how ever, he ld  th a t  th e  co n d itio n  had been broken 
as th e  ob je c t o f th e  clause was to  guard against 
persons w ho made over-insurance, p .p .i. o r f . i .a., 
in  respect o f  a n y  r is k , w h e the r w ith in  o r w ith 
o u t th e  m arine  risks  p o lic y . T he  C ourt o f 
A ppea l acco rd ing ly  entered ju d g m e n t fo r  the  
un d e rw rite rs  on th is  p o in t,  h o ld in g  th a t  b y  the 
in fr in g e m e n t o f th is  c o n d itio n  th e  p o lic y  was 
avo ided.

I  agree w ith  th e  v ie w  w h ich  th e  C ourt o f 
A ppea l to o k  o f th e  m eaning o f  th is  clause. R  
was, how ever, u rged th a t  one o f th e  un de rw rite rs  
on th e  p o lic y  sued on, D um as, was a p a r ty  to  the 
fu r th e r  insurance, and  i t  was argued fo r  the 
p la in t if f  th a t  th is  concurrence b y  D um as in  the 
fu r th e r  insurance preven ted  h im  fro m  tre a tin g  
i t  as a v o id in g  th e  p o lic y  sued o n . Id o  n o t th in k  
th a t  th is  “  w a iv e r,”  as i t  was ca lled , is  estab
lished  on th e  m a te ria ls  before th e  House, b u t 
I  do n o t res t m y  decision upon clause 22. In  m y 
op in ion , a ll th e  defendants are e n tit le d  to  judg - 
m en t upon  an o the r and a m uch broader ground-

The  a c tio n  was b ro u g h t, as I  have said, on 
be ha lf o f  th e  ow ner and on be ha lf o f  th e  m o rt
gagee. A n y  c la im  on b e ha lf o f  the  ow ner is, o f 
course, o u t o f th e  question , as i t  was he th a t 
scu ttle d  th e  sh ip . Can the  in no cen t mortgagee 
recover— can he, in  v ir tu e  o f h is independent 
r ig h t  as one o f  th e  assured under th e  policy» 
c la im  in  respect o f  the  loss o f th e  vessel ? This 
w i l l  be fo u n d  to  resolve its e lf  in to  th e  in q u iry  
w h e the r the  loss can be considered as a loss by 
pe rils  o f th e  sea. T he  loss was n o t b y  b a rra try  , 
as th e  cap ta in , in  de s tro y in g  th e  vessel, was 
a c tin g  unde r th e  orders o f  th e  ow ner, and the 
ca p ta in  was n o t in  th e  service o f th e  mortgagee- 
I t  fo llow s th a t,  to  recover, th e  m ortgagee m ust 
show th a t  th e  s in k in g  o f th e  vessel by  the 
entrance o f th e  sea w a te r w h ich  fo llow ed fro n1 
the  s c u tt lin g  can be considered as a loss b y  perils 
o f th e  sea, as otherw ise th e  loss w o u ld  n o t be 
fro m  a p e r il covered b y  th e  p o lic y .

The answer to  th is  question m us t -p r im a rily  
depend upon  an e xa m in a tion  o f th e  language 
o f  th e  M arine  Insurance A c t  1906. W hen the
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law  has been cod ified  b y  such an A c t  as th is , the  
question is as to  th e  m eaning o f th e  code as 
shown b y  its  language. I t  is, o f  course, le g it i
m ate to  re fe r to  p rev ious cases to  he lp  in  the  
exp lana tion  o f a n y th in g  le f t  in  d o u b t b y  th e  
code, b u t,  i f  th e  code is c lear, reference to  
Previous a u th o ritie s  is  ir re le v a n t. L o rd  
H ersche ll p u t  th is  p o in t w ith  g rea t force and 
clearness in  B a n k  o f E ng land  v .  V ag liano  
Brothers (sup.), and  the re  can be no d o u b t th a t  
his s ta tem e n t o f  th e  la w  the re  made is co rrect.

I  the re fo re  beg in  w ith  th e  e x a m in a tio n  o f the  
M arine  Insu rance  A c t 1906 its e lf.  The re leva n t 
passages are th ree  in  nu m ber— sect. 3, sect. 55, 
and th e  seventh o f th e  ru les fo r  c o n s tru c tio n  o f 
po licy  con ta ined  in  th e  F irs t  Schedule to  th e  A c t.

The th ir d  section o f th e  A c t  p rov ides th a t  
u the re  is a m a rine  ad ven tu re  where a n y  sh ip , 
goods, o r o th e r m oveables are exposed to  
m a ritim e  p e rils ,”  and defines m a ritim e  pe rils  
as fo llow s :—

“  M a ritim e  pe rils  ”  means th e  pe rils  conse
quen t on, o r in c id e n ta l to ,  th e  n a v ig a tio n  o f the  
sea, th a t  is to  say, pe rils  o f th e  sea, fire , w a r 
Perils, p ira tes , rovers, th ieves, cap tures, seizures, 
res tra in ts  and de ta inm en ts  o f princes and peoples 
je ttiso ns , b a r ra try ,  and a n y  o th e r pe rils  e ithe r 
° f  th e  lik e  k in d  o r w h ich  m ay  be designated b y  
the  p o lic y .”

I f  en trance o f w a te r in  consequence o f s c u tt
lin g  b y  th e  ow ner is a “  m a ritim e  r is k  ”  i t  m us t 
he because i t  is inc lud ed  unde# th e  te rm  “  pe rils  
° f  the  sea.”  w h ich  is th e  f irs t  in  th e  enum era tion  
o f th e  va rie tie s  o f m a ritim e  risks . There  is no 
o ther head in  th e  clause unde r w h ich  i t  cou ld  
fa ll a p a rt fro m  b a rra try .

I  tu r n  to  sect. 55 o f th e  A c t  :—
“  55— (1) S ub ject to  th e  p rov is ions o f th is  A c t, 

?nd unless th e  p o lic y  o therw ise p rov ides, th e  
Insurer is lia b le  fo r  a n y  loss p ro x im a te ly  caused 
hy  a p e r il insured aga inst, b u t, sub jec t as a fo re 
said, he is n o t lia b le  fo r  a n y  loss w h ich  is n o t 
P ro x im a te ly  caused b y  a p e r il insured  against.

(2) In  p a r tic u la r ,—
“  (a) T he  in su re r is n o t lia b le  fo r  a n y  loss 

a ttr ib u ta b le  to  th e  w i l fu l  m isconduct o f the  
assured, b u t unless th e  p o lic y  o therw ise p rov ides 
lm  is lia b le  fo r  an y  loss p ro x im a te ly  caused b y  a 
Peril insured  aga inst, even th o u g h  th e  loss 
"Would n o t have  happened b u t fo r  the  m isconduct 
° r  negligence o f th e  m aste r o r crew . . . .”

B y  sub.-sect. (1) o f th is  clause, th e  in su re r is 
nable fo r  a n y  loss p ro x im a te ly  caused b y  a p e r il 
insured aga inst. I t  is  obvious th a t  th e  p ro x i-  
mate cause o f th e  loss, and , indeed, its  o n ly  
cause was in  th e  present case th e  a c t o f  s c u ttlin g , 
I f  was fo r  th e  purpose o f le t t in g  in  th e  sea w a te r 
fn a t th e  holes were m ade and a ll th a t  fo llow ed  
Was th e  in e v ita b le  consequence o f  w h a t had  
jmen so done. There  is a m arked  d is tin c t io n  
between such a case as th e  present and  a case 
where th e  ho le has been m ade b y  negligence, 
e-S-, b y  carelessly le av in g  a v a lv e  open, as in  
Bavidson and others v .  B u rn a n d  (sup .). In  th a t  
°ase th e  w e ig h t o f th e  cargo b ro u g h t th e  d is 
charge p ipe  be low  th e  w a te r le ve l and in  con- 
sequence o f a va lve  be ing n e g lig e n tly  le f t  open 
Water entered fro m  th e  discharge p ipe and 
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dam aged th e  cargo. T h a t c le a rly  was an 
acc iden t in c id e n t to  th e  carriage o f goods, 
w h ile  in  th e  present case th e  ho le was w i lfu l ly  
made fo r  th e  purpose o f le t t in g  in  th e  w a te r. 
In  an o the r rep o rted  case a ris in g  un de r a b i l l  o f 
la d in g , ra ts  gnawed a ho le  in  a p ipe  w h ic h  passed 
th ro u g h  th e  r ice  cargo, w ith  th e  re su lt th a t  sea 
w a te r en tered and dam aged th e  rice  (H a m ilto n  
v . P an do rf, sup.). In  th a t  case also th e  ho le was 
th e  re su lt o f  an  acc iden ta l cause in c id e n t to  the  
carriage o f goods on a sh ip . I f  a m an fo r  the  
purpose o f dam ag ing th e  rice  had made th e  ho le 
in  th e  p ipe  th e  damage w o u ld  have been the  
re su lt o f  an  a c t d irec ted  b y  hum an  in te llige nce  
fo r  th e  v e ry  purpose and the re  w o u ld  be n o th in g  
in  th e  n a tu re  o f an acc iden t ab ou t th e  occurrence.
I  use th e  w o rd  “  acc iden t ”  in  its  o rd in a ry  sense 
and n o t in  th e  som ew hat a r t if ic ia l sense in  
w h ich  i t  has som etim es been used in  cases 
re la t in g  to  A c ts  fo r  com pensation o f w o rkm en .

T he  te rm s o f th e  seventh o f th e  R u les fo r  Con
s tru c tio n  o f P o lic y  in  th e  F irs t  Schedule to  th e  
A c t  are d ire c t ly  in  p o in t : “ 7. T he  te rm  ‘ pe rils  
o f th e  seas ’ refers o n ly  to  fo r tu ito u s  accidents 
o r casualties o f  th e  seas. I t  does n o t in c lud e  
the o rd in a ry  ac tio n  o f th e  w inds and waves.

The s c u tt lin g  o f th is  vessel occurred on the  
seas, b u t  i t  was n o t'd u e  to  a n y  p e r il o f th e  seas ; 
i t  was due e n tire ly  to  th e  fra u d u le n t a c t o f th e  
ow ner. T he  s c u tt lin g  was n o t fo r tu ito u s , b u t 
de libe ra te , and  had  n o th in g  o f  th e  e lem ent o f 
acc ident o r casu a lty  a b o u t i t .  S torm s are 
“  fo r tu ito u s  ; ”  the  o rd in a ry  ac tio n  o f th e  waves 
is n o t, and fra u d u le n t s c u tt lin g  is even m ore 
dec is ive ly  o u t o f th e  reg ion  o f acc iden t. The 
entrance o f th e  sea w a te r canno t fo r  th is  purpose 
be separated fro m  th e  ac t w h ich  caused i t .

I  m ig h t res t m y  ju d g m e n t on th e  te rm s o f the  
s ta tu te , w h ich  show th a t  a p e r il o f  th e  seas 
m u s t be fo r tu ito u s , w h ile  here th e  sea w a te r 
was le t in  d e lib e ra te ly . B u t  as th e  greater 
p a r t  o f  th e  a rgum en t has been devo ted  to  a 
discussion o f th e  a u th o r itie s  a p a rt fro m  the  
s ta tu te , i t  is  desirab le  th a t  I  should deal also 
w ith  th is  aspect o f th e  case. I  m ay  observe, 
how ever, th a t  th e  a u th o ritie s  re lie d  upon  b y  
th e  a p p e lla n t were a n te r io r  in  da te  to  th e  M arine  
Insu rance  A c t,  th e  la te s t be ing in  1897, and on 
th e  v ie w  o f L o rd  H ersche ll as to  th e  effect o f a 
c o d ify in g  A c t  a n y  e a rlie r a u th o ritie s  in c o n 
s is ten t w ith  th e  te rm s o f th e  A c t  w o u ld  cease 
to  a p p ly  w hen i t  came in to  op e ra tion .

The  m a in  a u th o r i ty  re lied  upon  b y  th e  appe l
la n t  is  S m a ll’s case (sup.). T h a t case was heard 
b y  M athew , J . (76 L .  T . R ep. 326 ; (1897) 
2 Q. B . 45), and  h is  decis ion proceeded e n tire ly  
on th e  g ro un d  o f th e  b a r ra try  o f th e  m aster 
w h ich  was covered b y  th e  express te rm s o f the  
p o lic y . H e  said : “  T he  m ortgagee in  th is
case ”  (S m all) “  to o k  p a r t  in  p lac in g  W ilke s  in  
th e  p o s itio n  o f  m aste r ; and  W ilke s , i f  he com 
m it te d  a b a rra trou s  ac t, w o u ld  be g u ilty  o f a 
fra u d u le n t breach o f t ru s t  aga inst li is  m o r t
gagee as w e ll as aga inst h is  co-owners.”  The  
u n d e rw rite rs  appealed (sup.). B o th  L o rd  
E sher, M .R ., and  A . L .  S m ith , L .J . ,  agreed 
w ith  th e  fin d in g  o f M a the w , J ., th a t  Sm all had 
take n  p a r t  in  the  a p p o in tm e n t o f W ilke s  as

S S
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cap ta in , so th a t  th e  a c t o f  W ilke s  w o u ld  be 
b a rra trou s  as aga inst S m all ju s t  as i t  was 
aga inst th e  co-owners. On th a t  v ie w  th e  case 
has no a p p lic a tio n  to  th e  appeal now  unde r 
cons idera tion . B u t  b o th  L o rd  Esher and 
A . L .  S m ith , L .J . ,  in  th e ir  ju dg m en ts , p u t  the  
case in  th e  a lte rn a tiv e , saying th a t  i f  W ilke s  
was n o t ap po in te d  b y  S m all th e n  S m all cou ld  
have recovered as fo r  a loss b y  a p e r il o f  the  
seas. T h is  was n o t a t a l l necessary fo r  the  
decision, b u t th e  ap p e lla n t in  th e  present case is 
q u ite  e n tit le d  to  say th a t  these tw o  em inen t 
judges d id  g ive  i t  as an a lte rn a tiv e  reason fo r  
s u p p o rtin g  th e  decis ion o f M athew , J . T h is  
House, how ever, is  c e rta in ly  n o t bound b y  w h a t 
th e y  said, a lth o u g h  a n y  op in io n  expressed by  
e ith e r o f  these tw o  v e ry  em inen t m asters o f 
m a ritim e  la w  deserves th e  m ost respectfu l 
cons idera tion . N o r has the re  been a n y  such 
general acceptance o f  th e  d o c trin e  as to  cause 
a n y  d if f ic u lty  as to  o v e rru lin g  i t ,  i f  in  th e  
o p in io n  o f  th is  House i t  is  erroneous.

In  m y  op in ion  th e  v ie w  so expressed was 
erroneous and d id  n o t c o rre c tly  s ta te  th e  la w  as 
i t  stood before th e  M arine  Insu rance  A c t  1906. 
The tru e  v ie w  o f th e  com m on la w  on th is  p o in t 
is  th a t  w h ich  is em bodied in  th e  A c t  its e lf.  
The sea w a te r canno t in  a case o f  s c u tt lin g  be 
regarded as th e  cause o f th e  loss. T he  cause 
was th e  fra u d u le n t ac t w h ich  a d m itte d  i t  in to  
th e  sh ip .

T he  v ie w  th a t  th e  p ro x im a te  cause o f  th e  
loss when th e  vessel has been scu ttle d  is th e  
in ru sh  o f  th e  sea w a te r, and th a t  th is  a p e r il o f 
th e  sea, is in cons is ten t w ith  th e  w e ll-estab lished 
ru le  th a t  i t  is a lw ays open to  th e  u n d e rw rite r  on 
a t im e  p o lic y , to  show th a t  th e  loss arose n o t 
fro m  pe rils  o f  th e  seas b u t fro m  th e  unsea- 
w o r th y  c o n d itio n  in  w h ich  th e  vessel sailed 
(see A rn o u ld  on M arine  Insurance , sect. 799). 
W hen th e  vessel is  unseaw orthy  and  th e  w a te r 
consequently  gets in to  th e  vessel and sinks 
he r, i t  w o u ld  never be said th a t  th e  loss was due 
to  th e  pe rils  o f th e  sea. I t  is tru e  th a t  th e  
vessel sank in  consequence o f  th e  in ru s h  o f 
w a te r, b u t th is  in ru sh  was due s im p ly  to  
unseaworth iness. T he  unseaworthiness was 
th e  p ro x im a te  cause o f  th e  loss. E x a c t ly  th e  
same reasoning applies to  th e  case o f  s c u ttlin g , 
th e  ho le  is the re  made in  o rd e r to  le t  in  th e  
w a te r. T he  w a te r comes in  and th e  vessel 
s inks. T he  p ro x im a te  cause o f  th e  loss is the  
s c u tt lin g , as in  th e  o th e r case th e  un se a w o rtlii-  
ness. T he  entrance o f  th e  w a te r canno t be 
d ivo rce d  fro m  th e  a c t w h ich  occasioned i t .

T he  v ie w  o f th e  la w  on th is  p o in t p u t fo rw a rd  
b y  th e  a p p e lla n t is also in cons is ten t w ith  the  
decision o f th e  J u d ic ia l C om m ittee  o f the  P r iv y  
C ounc il in  Sassoon and Co. v .  Western A ssu r
ance Com pany (sup.). In  th a t  case op iu m  
stored in  a wooden h u lk  m oored in  a r iv e r  was 
dam aged b y  w a te r p e rco la ting  th ro u g h  a leak  
caused b y  th e  ro tte n  c o n d itio n  o f  th e  h u lk . 
There was a t im e  p o lic y  on th e  o p iu m  in su rin g  
aga inst th e  pe rils  o f  th e  sea, b u t i t  was he ld  
th a t  th e  p la in t if f  cou ld  n o t recover fo r  the  loss. 
T he  case was t r ie d  in  H is  M a je s ty ’s Supreme 
C o u rt in  Shanghai and i t  was the re  decided th a t

the  damage was n o t due to  sea p e r il a t  a ll,  b u t 
s im p ly  to  th e  weakness o f th e  h u lk . The 
J u d ic ia l C om m ittee  a ffirm ed th is  ru lin g . L o rd  
M ersey said in  d e liv e r in g  th e  ju d g m e n t o f the  
P r iv y  C ouncil, “  There  was no w eather, no r 
a n y  o th e r fo r tu ito u s  c ircum stances, c o n tr ib u t
in g  to  th e  in cu rs io n  o f th e  w a te r ; th e  w a te r 
m ere ly  g ra v ita te d  b y  its  ow n  w e ig h t th ro u g h  
th e  open ing in  th e  decayed w ood and so 
dam aged th e  o p iu m . I t  w o u ld  be an abuse o f 
language to  describe th is  as a loss due to  pe rils  
o f th e  sea. A lth o u g h  sea w a te r dam aged the  
goods, no p e r il o f  the  sea c o n trib u te d  e ith e r 
p ro x im a te ly  o r re m o te ly  to  th e  loss.”  L o rd  
M ersey th e n  quo ted  w h a t was said b y  L o rd  
H ersche ll in  W ilson  and Co. v . Owners o f the 
Cargo o f the X an tho  (sup.), and concluded by  
say ing  th a t  th e  dam age b y  sea w a te r was n o t 
in  a n y  sense due to  sea p e r il and, there fore , 
d id  n o t fa l l  w ith in  the  p o lic y . T h is  decision 
was approved  and  fo llow e d  in  G rant S m ith  and  
Co. and M cD o nn e ll L im ite d  v . Seattle Construc
tio n  and D ry  Dock Com pany (sup .). A t  p- 
171 L o rd  B uc ltm aste r, in  d e liv e r in g  th e  ju d g 
m e n t o f  th e  J u d ic ia l C om m ittee , said, a fte r 
c it in g  th e  X an tho  and th e  Sassoon cases, “  I t  
is  ju s t  as tho ugh  a vessel, u n f it  to  c a rry  the  
cargo w ith  w h ich  she was loaded th ro u g h  her 
ow n in h e re n t weakness and  w ith o u t acc ident 
o r p e r il o f  a n y  k in d , sank in  s t i l l  w a te r. In  
such a case recovering  unde r th e  o rd in a ry  
p o lic y  o f insurance w o u ld  be im possib le .”

L o rd  C o llins in  th e  case o f T rin d e r Anderson  
and Co. v . Thames and M ersey M a r in e  I n 
surance Com pany (sup.) expressed h im s e lf as 
fo llow s : “  The w ilfu l d e fa u lt o f  the  ow ner in 
duc ing  the  loss w i l l  debar h im  fro m  su ing on 
the  p o lic y  in  respect o f i t  on tw o  grounds. . . • 
F irs t ,  because no one can ta ke  advan tage  o f 
h is  ow n w rong , us ing th e  w o rd  in  its  tru e  sense 
w h ich  does n o t em brace mere negligence. . . • 
Secondly, because th e  w ilfu l ac t takes fro m  the 
ca tastrophe  th e  acc iden ta l cha rac te r w h ich  is 
essentia l to  c o n s titu te  a p e r il o f  the  sea ;
1 I  th in k , ’ said L o rd  H a ls b u ry  in  H a m ilto n  v . 
P a n d o rf (sup.), ‘ th e  idea o f som eth ing fo r tu i
tous and unexpected is in v o lv e d  in  b o th  words 
“  p e r il ”  o r  “  acc ide n t.”  ’ ”

As regards th e  f irs t  o f  th e  tw o  grounds re 
fe rred  to  in  th is  passage, i t  is to  be observed 
th a t  th e  m ortgagee was in  no w a y  p a r ty  to  the  
fra u d  o f  th e  ow ner in  th e  present case. The 
f irs t  g round  w o u ld  the re fo re  be app licab le  to  
h im  o n ly  i f  in  th e  c ircum stances o f  th is  case the 
m ortgagee is to  be considered as so id e n tifie d  
w ith  th e  ow ner whose w ilfu l m isconduct b ro ug h t 
a b o u t th e  loss as to  be incapab le  o f ta k in g  
advan tage o f i t .  I t  is n o t necessary to  decide 
w he the r he was so id e n tifie d  in  th e  present 
case, and I  reserve m y  op in io n  upon i t .  L o rd  
C o llins ’ second g round  is in  te rm s ap p licab le  to  
th e  present case. T he  loss was d ire c t ly  due 
to  th e  w ilfu l and de lib e ra te  a c t o f th e  owner, 
and the re  was n o th in g  o f th e  acc iden ta l elem ent 
w h ich  is essentia l to  c o n s titu te  a p e r il o f  the 
sea.

In  th e  case o f Cullen  v . B u tle r (sup.) the  
c o u rt doub ted  w h e the r th e  loss o f  a vessel
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w h ich  sank fro m  th e  fire  o f a m an -o f-w a r w h ich  
M is took  he r fo r  an enem y was a loss b y  pe rils  
° f  th e  seas, b u t  h e ld  th e  loss recoverable on a 
special cou n t s ta tin g  th e  fac ts . T h is  case 
form ed th e  sub jec t o f  some v e ry  il lu m in a tin g  
com m ents b y  L o rd  H ersche ll in  th e  X an tho  
case (sup.). One passage is so apposite  to  th e  
Present case th a t  I  v e n tu re  to  c ite  i t  (p . 509) :
“  I  th in k  i t  c lear th a t  th e  te rm  ‘ pe rils  o f the  
sea ’ does n o t cover eve ry  acc iden t o r casua lty  
w h ich  m ay  happen to  th e  su b je c t-m a tte r o f the  
insurance on th e  sea. I t  m us t be a p e r il ‘ o f  ’ 
the  sea. A g a in , i t  is  w e ll se ttled  th a t  i t  is  n o t 
every loss o r damage o f w h ich  the  sea is the  
im m ed ia te  cause th a t  is covered b y  these w ords. 
They do n o t p ro te c t, fo r  exam ple, aga inst th a t  
n a tu ra l and in e v ita b le  a c tio n  o f  th e  w inds and 
Waves, w h ich  resu lts  in  w h a t m a y  be described 
ns wear and te a r. There  m us t be some casua lty , 
som eth ing w h ich  cou ld  n o t be foreseen as one 
° f  th e  necessary in c ide n ts  o f th e  adven tu re . 
The purpose o f th e  p o lic y  is to  secure an in 
d e m n ity  aga inst accidents w h ich  m ay  happen, 
n° t  aga inst events w h ich  m us t happen. I t  was 
c°n tended  th a t  those losses o n ly  were losses b y  
Perils o f th e  sea, w h ich  were occasioned by  
e x tra o rd in a ry  v io lence o f  th e  w inds  o r waves, 
f  th in k  th is  is to o  n a rro w  a con s tru c tion  o f  the  
Words, and i t  is c e r ta in ly  n o t supported  b y  the  
A u thorities  o r b y  com m on unde rs tand ing . I t  
*s beyond question , th a t  i f  a vessel s trikes upon 
A sunken ro c k  in  fa ir  w ea the r and  sinks, th is  
*s a loss b y  pe rils  o f th e  sea. A n d  a loss b y  
founde ring , ow ing  to  a vessel com ing in to  
eo llis ion w ith  an o the r vessel, even w hen th e  
c° ll is io n  resu lts  fro m  th e  negligence o f th a t  
o ther vessel, fa lls  w ith in  th e  same category , 
fudeed, I  am  aw are o f o n ly  one case w h ich  
th row s a d o u b t upon  th e  p ro p o s itio n  th a t  
eve ry  loss b y  in cu rs io n  o f th e  sea, due to  a vessel 
c°m in g  a c c id e n ta lly  (us ing th a t  w o rd  in  its  
Popular sense) in to  con ta c t w ith  a fo re ign  body  
Which penetra tes i t  and causes a leak, is  a loss 
oy a p e r il o f  th e  sea. I  re fe r to  th e  case o f 
f-u iien v . B u tle r (sup .), where a sh ip  ha v in g  
be«o sunk  b y  an o the r sh ip  f ir in g  upon  her in  
m istake fo r  an  enem y, th e  c o u rt in c lin e d  to  the  
op in ion th a t  th is  was n o t a loss b y  pe rils  o f the  
Sea- I  th in k ,  how ever, th is  expression o f op in ion  
stands alone, and has n o t been sanctioned b y  
subsequent cases.”

I t  w i l l  be observed th a t  L o rd  H ersche ll 
emphasises th e  p o in t th a t  i t  is necessary to  
in s t i t u t e  a p e r il o f  th e  seas th a t  the re  should be 
Something in  th e  n a tu re  o f a casu a lty  o r acci- 
uent. H e  gives as instances e x tra o rd in a ry  
Vlolence o f th e  w inds and waves, s tr ik in g  upon 
a sunken rock , fou nde ring  as th e  re su lt o f  a 
c° llis io n  w ith  an o the r vessel even when the  
®°msion resu lted  fro m  th e  negligence o f th a t  

esscl, aiHi  he  sum m arises b y  saying th a t  he is 
aWare o n ly  o f one case w h ich  th ro w s  d o u b t 
uP°u th e  p ro p o s itio n  th a t  “  eve ry  loss b y  in 
cursion o f th e  sea due to  a vessel com ing  acci- 
Uently (using th a t  w o rd  in  its  p o p u la r sense) in to  
. u n tac t w ith  a fo re ign  body, w h ich  penetra tes 
V.an<3 causes a leak, is a loss b y  p e r il o f  th e  sea.”

e adds th a t  th e  expression o f o p in io n  in

Cullen  v . B u tle r (sup.), th e  case he re fe rred  to , 
stood alone and had  n o t been sanctioned b y  
subsequent cases. L o rd  H ersche ll tre a ts  th e  
f ir in g  upon  th e  vessel in  Cullen  v . B u tle r (sup.), 
ow ing  to  h e r be ing m is take n  fo r  an  enem y, 
as an acc iden t w h ich  supp lied  th e  fo r tu ito u s  
c ircum stance  necessary to  c o n s titu te  a p e r il o f 
th e  sea. T he  p o s s ib ility  o f s c u tt lin g  is n o t a 
p e r il o f th e  sea, i t  is  a p e r il o f  the  w ickedness o f 
m an and  w o u ld  have to  be m en tioned  expressly 
in  th e  p o lic y , lik e  b a r ra try  o r p ira tes , in  o rder 
th a t  th e  assured should recover fro m  th e  u n d e r
w r ite r  in  respect o f i t .  I f  th e  s c u tt lin g  is ca rried  
o u t b y  th e  ca p ta in  and  crew  in  fra u d  o f th e  
ow ner i t  is  an a c t o f b a r ra try  and th e  ow ner m ay  
recover un de r th e  p o lic y , w h ich  o rd in a r ily  
enum erates b a r ra try  as one o f th e  pe rils  insured 
aga inst.

S ir Joh n  S im on c ite d  a re m a rk  m ade in  the  
ju d g m e n t o f L o rd  C am pbell in  Thom pson  v . 
H opper (sup .). In  com m enting  upon  a plea 
a lleg ing  personal m isconduct o f th e  p la in t if fs  
w h ich  produced th e  loss, L o rd  C am pbell said : 
“  The  p la in t if fs ’ counse l said t r u ly  th a t  th e  
pe rils  o f th e  sea m u s t s t i l l  be considered th e  
p ro x im a te  cause o f th e  loss ; b u t  so i t  w o u ld  
have been i f  th e  sh ip  ha d  been s c u ttle d  o r sunk 
b y  be ing w i l fu l ly  ru n  upon  a ro c k .”  I t  is tru e  
th a t  th e  sea in  a l l  these cases w o u ld  be th e  ac tu a l 
agen t o f  de s tru c tio n , b u t  th is  does n o t m ake 
th e  loss a loss b y  pe rils  o f th e  seas. A s po in te d  
o u t b y  S c ru tto n , L .J . ,  in  h is ju d g m e n t, the  
question  as to  p ro x im a te  cause is re a lly  as to  
w h a t is th e  d o m in a n t o r e ffec tive  cause ; in  
th e  present case i t  was, o f  course, th e  s c u ttlin g , 
and th a t  is n o t a “  p e r il o f  th e  sea.”

A  d ic tu m  o f L o rd  E llen bo ro ug h  in  H eym an  
v . P a rish  (sup.) was also c ited . T h a t d ic tu m  
was a c r it ic is m  o f a ru l in g  o f B u lle r, J . on th e  
question  w he the r, i f  a p la in t if f  declared fo r  a 
loss b y  pe rils  o f  th e  seas and i t  tu rn e d  o u t th a t  
i t  was th e  re su lt o f  ba rra trou s  m isco nd uct in  th e  
n a v ig a tio n  o f  th e  vessel, th e  p la in t if f  cou ld  re 
cover. Reference was also m ade to  Dudgeon v . 
Pembroke (sup.). I n  th a t  case a vessel en
countered v e ry  bad w ea the r and was lo s t. I t  
was alleged th a t  she was un seaw orthy , b u t  i t  
was decided th a t  a loss caused im m e d ia te ly  b y  
th e  pe rils  o f th e  seas is w ith in  th e  p o lic y , tho ugh  
i t  m ig h t n o t have occurred b u t fo r  th e  con
c u rre n t a c tio n  o f some o th e r cause w h ich  is n o t 
w ith in  th e  p o lic y . N e ith e r o f these cases 
appears to  m e to  have a n y  m a te r ia l bearing 
upon  th e  present.

U p on  th e  w ho le  I  a rr iv e  a t th e  conclusion 
th a t  the re  was no loss in  th is  case b y  a p e r il 
in su red  aga inst, and th a t  th e  appeal m u s t fa i l  
upon  th a t  g round .

L o rd  Su m n e r .— Y o u r  Lo rdsh ips  have he ld  
th a t  th e  m ortgagees in  th is  case were indepen
d e n tly  insu red  b y  th e  de fendan t and are n o t 
e n tit le d  s im p ly  th ro u g h  th e  m ortga go r and  by  
d e r iv a tio n  fro m  h im , and fu r th e r  th a t  th e y  had 
a separate in su ra b le  in te re s t in  v ir tu e  o f th e ir  
agreem ent w ith  th e  m ortgago r, w h ich  g a \e  
th e m  th e  r ig h t  to  c a ll fo r  a reg u la r and legal 
m ortgage, a r ig h t  enforceable b y  legal process.
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I  concur in  b o th  po in ts , th o u g h  as to  th e  
f irs t,  had  I  t r ie d  th e  a c tio n , I  th in k  I  should 
have decided o therw ise, fo r  th e  w r it te n  agree
m en t p rov ides fo r  a d e r iv a tiv e  insurance o n ly , 
the  m ortga go r in s u rin g  h im s e lf and  g iv in g  th e  
mortgagees th e  bene fit o f  h is insurance, and  th e  
evidence does n o t p rove  a c lear de pa rtu re  fro m  
th is  a rrangem en t. T he  conversa tions p roved  
are am biguous, fo r  M r. Sam uel, th e  m ortgagee, 
whose in te n t io n , and  n o t th a t  o f h is  b ro ke r, was 
th e  in te n t io n  th a t  re a lly  m a tte re d , o n ly  said 
in  substance th a t  p ro pe r po lic ies were to  be 
effected, and  th e  p o in t th a t  th is  p o lic y  was 
tre a te d , e x a c tly  as po lic ies were tre a te d , in  
w h ich  th e  m ortgagees had  no in su ra b le  in te re s t, 
nam ely , those on fre ig h t and disbursem ents, 
and  were h e ld  b y  th e  m ortgagees a long w ith  
th e m , a p p a re n tly  as co lla te ra l secu rity , has 
rece ived less a tte n tio n  th a n  I  th in k  i t  deserves. 
T he  question  is , how ever, one o f fa c t, and I  
shou ld  n o t presum e to  d iffe r  fro m  y o u r L o rd - 
sh ips ’ v ie w  upon i t .

T o  th e  independent c la im  o f th e  m ortgagees 
thu s  estab lished th e  de fendan t raises tw o  
defences, th e  f irs t  th a t  th e  loss was n o t p ro x i-  
m a te ly  caused b y  a n y  pe rils  insured  aga inst, 
and th e  second th a t,  even i f  i t  was, th e  in su re r’s 
l ia b i l i t y  is enforceable b y  reason o f th e  fa c t 
th a t  a co n d itio n  in co rp o ra ted  in  th e  p o lic y —  
v iz ., N o . 22 o f th e  In s t itu te  T im e  Clauses— was 
n o t fu lf il le d . B o th  questions are o f im p o rtan ce , 
th e  fo rm e r because i t  in vo lve s  a ra d ica l re 
cons idera tion  o f a p a r t  o f  th e  la w  o f m arine  
insurance w h ich  has lo ng  been th o u g h t to  be 
se ttled , th e  la t te r  because, in  consequence o f a 
re p ly  o f w a iv e r o f th e  c o n d itio n , th e  p ra c tic a l 
business o f u n d e rw rit in g  is se rious ly  a ffected.

T h a t th is  loss was n o t a loss b y  pe rils  insured 
aga inst, th a t  is  to  say o f th e  sea, is argued fo r  
the  respondents unde r tw o  heads, (1) th a t  th e  
p e r il was n o t fo r tu ito u s  and acc iden ta l b u t th a t  
the  loss was d e lib e ra te ly  designed, and  (2) th a t  
th e  loss was n o t p ro x im a te ly  caused b y  fou nde r
in g  a t  sea b u t was p ro x im a te ly  and  so le ly 
caused b y  th e  a c t o f s c u tt lin g  th e  sh ip . The 
a rg um e n t was app roved  b o th  b y  B a ilhache , J . 
(so fa r  as h is  ow n op in io n  w en t) and by  
S c ru tto n , L .J .  T he  fo rm e r, how ever, says in  h is 
ju d g m e n t in  th e  present case, th a t  the  in cu rs io n  
o f  sea w a te r w o u ld  in  th e  c ircum stances be a 
p e r il o f  th e  sea, b u t be ing due to  th e  ac tio n  o f 
th e  ow ner o r h is  agents in  s c u tt lin g  he r, i t  
w o u ld  be a r is k  n o t covered b y  th e  p o lic y . T h is  
is cons is ten t w ith  say ing  th a t  th e  g u ilty  ow ner 
fa ils  to  recover on th e  p o lic y  because he is 
g u i l ty  and  n o t because th e  loss is n o t o therw ise 
a loss b y  pe rils  insured  aga inst. S c ru tton , 
L .J .  says, f irs t,  “  the re  m us t be a p e r il,  an  u n 
foreseen and  in e v ita b le  acc ident, n o t a con tem 
p la te d  and  in e v ita b le  re s u lt,”  th o u g h  in  fa c t, 
w h e the r th e  m a tte r  was one o f  acc iden t o r 
design, th e  re su lt was n o t in  e ith e r event in 
ev ita b le  ; and secondly “  when a s tranger and 
s t i l l  m ore an ow ner d ire c t ly  and  in te n t io n a lly  
le ts  sea w a te r in to  a sh ip , th e  d o m in a n t, e ffec tive  
o r p ro x im a te  cause o f th e  loss is th e  de libe ra te  
a c tio n  o f th e  ow ner and n o t a n y  p e r il o f  the  
sea .”

[H. OF L.

T h is  p ro p o s itio n  is fram ed  to  cover th e  in te n 
t io n a l a c t a lik e  o f th e  ow ner o r o f a s tranger 
w h ich , I  th in k ,  is  s t r ic t ly  lo g ica l. T he  reasoning 
seems to  be th is . A  loss a ris ing  o u t o f such 
a c tio n  is a loss ou ts ide  th e  words o f an o rd in a ry  
L lo y d ’s p o lic y , because th e  ac tio n  is in te n tio n a l, 
the  outcom e o f hum an  v o lit io n ,  and  a p a rt fro m  
th e  re la tio ns  between th e  a c to r and  th e  un de r
w r ite r .  T he  reason w h y  th e  s in k in g  o f a ship 
so b ro u g h t a b o u t is n o t a loss b y  pe rils  o f the  
sea m us t be th a t  m an , n o t in a n im a te  na tu re , 
is th e  cause o f i t  ; th a t  i t  issues fro m  th e  con
scious w o rk in g  o f  th e  hu m an  w i l l  and  n o t fro m  
th e  haphazard  op e ra tion  o f  n a tu ra l forces. 
W h a t th e n , one asks, has w i l fu l  m isconduct to  
do w ith  i t  ? Y e t i t  is  spec ia lly  enacted th a t  an 
assured canno t recover fo r  a loss a ttr ib u ta b le  
to  h is  ow n w i lfu l m isconduct. W h a t is th e  use 
o f  such a ru le  ? I t  is o n ly  a p a r tic u la r  instance 
o f  a w id e r general p ro p o s itio n . H e  canno t re 
cover fo r  a loss a tt r ib u ta b le  (p ro x im a te ly )  to  
the  w i lfu l conduct o f  an yb o d y , sa in t o r s inner, 
because i t  is  n o t fo r tu ito u s  b u t is caused by  
hum an  v o l it io n  and  is s u b s ta n tia lly  w h a t was 
w ille d .

T o  these w e ig h ty  op in ions m ay , I  th in k ,  be 
added tw o  observa tions b y  M r. M c N a ir, the  
respondents’ ju n io r  counsel, w h ich  are w e ll 
w o r th y  o f a tte n tio n  fo r  th e y  p u t  these po in ts  
fre sh ly . T he  one is th a t  a w icked  scheme carried  
o u t w ith  mens rea is n o t  re a lly  a chance a t a l l  ; 
i t  is  a c e rta in ty . O f course i t  m ay  fa i l  and be 
defeated, b u t, i f  i t  succeeds, i t  succeeds th ro u g h  
hum an m ach in a tion . T he  o th e r is th a t  i f ,  say, 
th e  s in k in g  o r b u rn in g  o f a sh ip  was a loss by  
pe rils  o f th e  sea o r b y  fire , even tho ugh  the  
m aster o r crew  swam ped o r k in d le d  her, 
b a r ra try  in  a la rge n u m be r o f  cases o f loss is an 
otiose a d d itio n  to  th e  perils  insured  aga inst.

I  canno t unde rs tand  how  these p ropos itions 
are to  be reconciled w ith  th e  w e ll-estab lished 
la w  ap p licab le  to  co llis ion  cases. N e ith e r the  
d e lib e ra tio n  n o r th e  w ickedness o f th e  action  
w h ich  produces th e  co llis ion  appears to  affect 
the  r ig h t  o f  owners, w ho are insured , to  recover 
as fo r  a loss b y  pe rils  o f the  sea. T w o  ships on 
crossing courses co llide  and s in k . E ith e r  
n a v ig a tin g  o ffice r m a y  have k e p t h is course 
and  been r ig h t ,  o r, k e p t h is course when lie  
should have g iven  w ay o r k e p t h is course when, 
be ing in  liq u o r ,  he was o b liv io u s  o f the  o th e r 
sh ip ’s existence. In  each case h is  ac tio n  is the  
same ; he steers th e  sh ip  e x a c tly  where he 
m eant to  steer he r and b y  be ing where he 
elected to  place he r she is c u t dow n and 
founders. T he  resu lt is th e  same w h a teve r his 
s ta te  o f m in d , and n e ith e r h is neg ligen t n a v ig a 
t io n  no r h is l ia b i l i t y  to  be in d ic te d  fo r  m an
s laugh te r affects th e  r ig h t  o f owners o f sh ip  and 
cargo to  recover. I f  th e  m a tte r  goes a l i t t le  
fu r th e r  and the  n a v ig a to r o f th e  g ive -w a y  ship, 
be ing in fla m e d  b y  his liq u o r ,  stands on and 
vows he w i l l  s in k  th e  o th e r ra th e r th a n  g ive 
w ay, he m ay , I  suppose, be hanged fo r  m urde r 
b u t h is  owners w i l l  be in de m n ifie d  ju s t  the  
same ; a t least, I  kno w  no a u th o r i ty  w h ich  
decides th e  c o n tra ry . In  each case th e  officer 
has done w h a t he designed to  do ; in  one

Sa m u e l  a n d  C o . L im it e d  v . D u m a s .
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‘^ te n d in g  to  s in k  th e  o th e r sh ip  and ta ke  his 
chance o f  s in k in g  h is  ow n. In  a ll o f  th e m  he 
has thu s  fa r  in te nd ed  th e  consequences o f h is 
ac tion  ; th a t  he has proposed to  ta ke  the  
consequences, w h a teve r th e y  m ay  be. To 
take one case m ore, the re  are s itua tion s  in  
wh ich  i t  becomes th e  d u ty  o f a n a v ig a to r to  
steer in to  and co llide  w ith  a f lo a tin g  ob je c t to  
avoid co llis ion  w ith  a th ird .  F o r insurance 
Purposes th e  resu lt is  th e  same. I t  is  n o t tru e  
to say th a t  he has no choice ; th e  t r u th  is th a t  
he has h is  choice and makes th e  r ig h t  one, w ith  
consequences as before. I n  a l l these cases th e  
action  ta ke n  b y  th e  n a v ig a to r is th e  same, and 
■s persisted in  u p  to  and  in to  th e  a c tu a l co llis ion  ; 
the d ifference is p u re ly  in  h is s ta te  o f m in d  and 
ranges fro m  conscious re c titu d e  th ro u g h  pan ic  
and in to x ic a tio n  to  crim e . H o w  can th e  la w  
aPplicable to  such cases consist w ith  th e  
P roposition contended fo r  ? A n  a c t has been 
'u te n tio n a lly  done w h ich  le t  in  th e  w a te r as i t  
“ t ig h t  be expected to  do, and y e t loss re su ltin g  
trom  th a t  ac t is  a loss b y  pe rils  o f th e  sea. I f  
the n a v ig a to r in  each o f  th e  above cases be the  
s° le  ow ner o f th e  sh ip  he, o f  course, is defeated 
“ n p ro o f th a t  he shaped h is course w ith  a v ie w  
t °  g e ttin g  ju d g m e n t in  h is fa v o u r on th e  p o lic y , 
arifl i t  m ay  be he w o u ld  fa i l  ( I  express no 
op in ion ) in  some o th e r cases, b u t as e ve ry th in g  
ojse is th e  same, except th a t  in  th e  case supposed 
the sh ip  is h is  p ro p e rty  and he has insured  her, 

cannot see how  th e  cause o f the  loss is n o t the  
same th ro u g h o u t. S ure ly  th e  diffe rence does 
n° t  res t on th e  fa c t th a t  ins tead o f  an in d ic t-  
In<m t f o r m anslaugh te r th e  in d ic tm e n t o f the  
o ^n e r is one based upon  fra u d .

t  cou ld  p u t  o th e r cases b u t do n o t th in k  
an y th in g  w o u ld  be ga ined b y  the m , n o r does 
' t  appear to  me to  he lp  th e  a rgum en t to  say 
ha t in  some o f these cases the re  m ig h t be a 

,°Ss b y  b a r ra try .  There  is a good deal o f over- 
laP in  th e  w o rd in g  o f a L lo y d ’s p o lic y , and the  
same even t m a y  g ive  cargo-owners in d e m n ity
U.hder pe rils  o f th e  sea and shipowners an 
a te rn a tiv e  in d e m n ity  un de r b a r ra try .  Thus 

l ere j s v e ry  o ld  a u th o r i ty  fo r  saying th a t  
'a rS°-owners canno t recover as fo r  b a rra try , 
""hen th e  ba rra trou s  a c t lead ing  to  th e  loss was 
assented to  b y  th e  sh ipow ner, fo r  i t  is  o f th e  
^sence o f b a r ra try  th a t  th e  shipow ner is 
" lo n g e d , and he is n o t w ronged when he 
ansents : (Stam m a  v . B row n (sup.) ; N u tt  v . 
° urdieU (sup.). I n  such a case I  th in k  the  

argo-owners recover fo r  a loss b y  pe rils  o f the  
l ' ‘as> b u t on th e  respondents’ a rgum en t th e y  

ad no rem edy except aga inst th e  sh ipow ner 
in t  t l le  cap ta in . C ontracts o f in d e m n ity  are 

tended to  m ake good losses where th e y  
^ aPpen in  ce rta in  events, and  except where, 

s w ith  b a rra try , c u lp a b il ity  is a q u a lity  o f 
cause o f  loss its e lf,  the y  are n o t concerned 

n h th e  g u ilt  o r innocence o f th e  ac tio n . The 
( ' , c  o f loss a ttr ib u ta b le  to  th e  w i l fu l  m is- 
t  d u c t  o f th e  assured is n o t an a c tu a l te rm  o f 
Q e con tra c t. I t  is  a re s tr ic tio n  placed b y  la w  
a th e r ig h t  to  enforce i t  in  o rder th a t  a co n tra c t 

fra 'uqenin i ty  m ay  n o t serve as an in s tru m e n t o f

I t  is the n  sa id  th a t  th e  ve ry  d e fin itio n  o f a 
p e r il o f  th e  sea excludes fro m  the  te rm  the  
opera tions o f w i lfu l m isconduct, w he the r o f 
th e  assured o r o f an yb o d y  else ; th a t  th e  expres
sion is pe rils  o f th e  sea, n o t pe rils  on th e  sea ; 
and on th e  o th e r side, th a t  the  w ilfu l m u rd e r o f 
a w o rkm an  m ay , as an acc ident, be a ground 
fo r  com pensation to  h is w idow , w h ich  is n o t 
u n lik e  an acc iden ta l loss unde r a p o lic y . M y  
Lo rds , I  have fa ile d  to  f in d  these argum ents 
h e lp fu l. N o r do I  th in k  m uch is to  be ga ined 
b y  reference to  th e  decisions themselves in  the  
X an tho  case (sup.) and  H a m ilto n  v . P an do rf 
(sup.). S ir R o b e rt P h illim o re  po in ts  o u t in  
The Chasca (sup.) th a t  th e  ana logy between 
b i l l  o f  la d in g  cases, as those cases were, and 
insurance cases is fa llac io us . T he  w ords 
“  pe rils  o f th e  seas ”  have th e  same m eaning 
in  b o th  in s tru m e n ts , b u t on th e  question o f the  
cause o f loss d iffe re n t ru les and  reasoning 
a p p ly . O f course pe rils  o f th e  sea are n o t the  
same as pe rils  on th e  sea, b u t in  la w  epigram s 
o n ly  dazzle, and as fo r  decisions on th e  W o rk 
m en’s Com pensation A c t,  th e y  shed even on 
th a t  A c t  an  il lu m in a tio n  w h ich  is som etim es 
d im . In  m arine  insurance we sha ll do b e tte r 
w ith  th e  l ig h t  o f reason.

The in te rp re ta tio n  o f th e  te rm  “  pe rils  o f th e  
seas ”  is  now  s ta tu to ry  and is sub jec t to  th e  
p rov is ions o f th e  A c t, in c lu d in g  sect. 55. P erils  
o f th e  seas re fe r to  accidents o r casualties o f the  
seas, so, e v id e n tly , acc ident o r casu a lty  is the  
p o in t o f d e fin itio n . F o rtu ito u s , p ro b a b ly , adds 
n o th in g  to  e ith e r subs tan tive . A  fo rtu ito u s  
casu a lty  is a m a tte r o f chance, a m ischance ; 
b u t in  causation the re  is no chance. T he  effect 
is caused, i t  does n o t happen. A lo n g  th is  line  
th e  in te rp re ta tio n  seems to  c a rry  us no fu r th e r .  
I f  th e  chance refers to  som eth ing to  be expected 
and  n o t to  be prec ise ly  foreseen som eth ing m ay 
be made o f th e  te rm . I f  a sh ip  has a ho le  in  
he r be low  th e  w a te r-lin e  and n o th in g  is done 
to  close i t ,  p ro b a b ly  she w i l l  e ve n tu a lly  s in k  
and th e  p o in t a t w h ich  she sinks is th e  p o in t 
a t w h ich  th e  entrance o f w a te r passes fro m  
w h a t she can c a rry  to  w h a t she canno t. T h a t 
is w h a t makes he r s ink . T h a t p o in t is capable 
o f d e te rm in a tio n  i f  su ffic ien t da ta  are know n . 
H e r u lt im a te  fa te  is a m a tte r  o f th e  in te rv e n tio n  
o f som eth ing to  s top th e  in flo w  before th a t 
p o in t is reached. W h a t d iffe rence, does i t  
m ake how  th e  ho le was m ade— b y  negligence 
o r b y  crim e , b y  im p a c t o f heavy  cargo s lip p in g  
fro m  th e  slings, o r con tac t w ith  flo a tin g  sub
m erged wreckage ? G iven th e  ho le and the  
w a te r, N a tu re  does th e  rest. I  am  speaking 
o f such a case as th e  present ; i f  a l l th e  tim e  the  
w a te r was rush in g  in ,  th e  fra u d u le n t owner 
was b u s ily  en la rg ing  th e  ho le w ith  an axe, 
poss ib ly  th is  s im u ltaneous jo in t  causation 
m ig h t a ffec t th e  m a tte r, especially in  v iew  
o f th e  special language o f some po lic ies. Here, 
how ever, I  do n o t see how  i t  can be a ffirm ed 
th a t  th e  sh ip  d id  n o t go to  th e  b o tto m  b y  
g e ttin g  to o  fu l l  o f  w a te r, w he the r th e  owner 
le t  th e  w a te r in  a t th e  be g inn ing  o r n o t.

In  th e  present case th e  ow ner’s p a r t  was 
p layed  and  p layed  o u t before th e  sh ip  le ft
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P h ilip p e v ille . W e do n o t kn o w  e x a c tly  w h a t 
th e  p lo tte rs  on board  d id . T he  learned judge  
says th a t  an entrance fo r  th e  w a te r m ig h t 
have been a rranged before th e  cargo was loaded. 
I t  m ig h t have been done b y  open ing sea
cocks o r ta m p e rin g  w ith  va lves im m e d ia te ly  
before th e  a la rm  was g iven . M an y  hours 
elapsed fro m  th e  t im e  o f sa ilin g  to  th e  t im e  o f 
the  f ic t it io u s  exp losion ; th ir te e n  m ore passed 
fro m  th a t  t im e  before she sank, and d u r in g  
those th ir te e n  hours she was s lo w ly  f il l in g . 
F o r a long  tim e  she was in  no danger. E ven  
i f  th e  e n try  o f w a te r cou ld  n o t have been c u t 
o ff the  pum ps w o u ld  have overcom e i t .  The 
a tte m p t to  to w  w o u ld  p ro b a b ly  have succeeded 
i f  i t  had  been made ea rlie r. One need n o t 
kn o w  m uch ab ou t th e  sea and a b o u t ships to  
realise th a t  th e  s in k in g  was b y  no means an 
in e v ita b le  re su lt o f  open ing th e  ape rtu re . 
F lo a tin g  chips c o n s ta n tly  get in to  and choke 
in le t  va lves. A ga in , th e  sh ip  m ig h t w ith  the  
m ovem ent o f th e  sea ta ke  a l is t  th a t  w o u ld  
l i f t  th is  unkno w n  apertu re  above th e  w a te r
line . I t  is  tru e  th a t  in  th e  in te rv a l v e ry  l i t t le  
a c tu a lly  happened, th o u g h  th e  chap te r o f 
accidents m ig h t have been a long  one, b u t th e  
in te rv a l is s ig n ifica n t. T o  say th a t  th e  p ro x i
m ate  cause o f the  s in k in g  was th e  in s tru c tio n s  
g iven  b y  A nghe la tos, and was n o t th e  entrance 
o f w a te r seems to  me to  g ive  a new m eaning 
to  p ro x im a te  cause, and i f ,  fo r  th is  purpose, 
the  acts o f h is agents on board  are regarded 
as h is acts I  th in k  th e  resu lt is s t i l l  the  same. 
A  sh ip  is none th e  less b u rn t  and destroyed 
b y  fire  because th e  s tr ik in g  o f th e  m a tch  was 
an ac t o f arson. There  is a u th o r i ty  fo r  saying 
th a t  fire  v o lu n ta r ily  caused to  avo id  cap tu re  
is recoverable as a loss b y  fire  (Gordon v . 
R im m ing ton , sup), and I  th in k  i t  is p la in  th a t  
L o rd  H ersche ll w o u ld  have he ld  in  C ullen  v . 
B u tle r (sup.) th a t  a sh ip  sunk  b y  gun fire  is 
lo s t b y  pe rils  o f the  sea, fo r  she is lo s t b y  
in cu rs io n  o f sea w a te r due to  he r com ing 
a cc id e n ta lly  (in  th e  p o p u la r sense o f th e  w o rd ) 
in to  con ta c t w ith  a cannon b a ll. T o  m y  m in d  
the  rea l s ignificance o f the  s ta tu to ry  in te r 
p re ta tio n  is shown b y  the  second sentence in  
ru le  7, w h ich  is in  an th ithe s is  to  and  is com 
p lem e n ta ry  o f th e  firs t.  A cc iden ts  are n o t 
w h a t is o rd in a ry  ; w h a t w i l l  happen m ore o r 
less in  a n y  case is n o t fo r tu ito u s . T o  say th a t  
i f  you  m ake a ho le  unde r w a te r, w a te r w i l l  
o rd in a r ily  come in , is o n ly  a g ibe. T h a t is  an 
e x tra o rd in a ry  m anner fo r  w a te r to  en te r a h o ld  
a t sea. T o  say th a t  s c u tt lin g  is n o t a p e r il 
o f  the  seas because i t  has n o th in g  to  do w ith  
th e  seas except th a t  th e y  are th e  scene on 
w h ich  th e  dram a o f c rim e is p layed  o u t appears 
to  me also to  be chopp ing  log ic . Negligence 
in  n a v ig a tio n  is n o t in  th is  sense “  o f the  seas,”  
tho ugh  i t  is p re t ty  com m on a t sea. I t  is m ore 
uncom m on s t i l l  to  f in d  an ow ner w ho is an 
A nghe la tos ; y e t fou n d e rin g  is a p e r il o f the  
seas in  th e  case o f  a sh ip  n e g lig e n tly  nav iga ted , 
and i t  m us t be so e q ua lly  i f  she is d e lib e ra te ly  
holed.

S c ru tto n , L .J .  uses language w h ich  seems 
to  suggest th a t  recent decisions have a lte red

[H . o f  L .

th e  ru le  as to  causa p ró x im a  and have even, to  
some e x te n t, s u b s titu te d  the  ru le  o f causa 
remota. I  h a rd ly  th in k  th a t  th is  is so. The 
ru le  is s ta tu to ry  and cou rts  have to  apply» 
n o t to  change i t .  I f  recent a p p lica tio ns  have 
n o t been a lto ge th e r consis ten t w ith  o lde r ones, 
I  do n o t th in k  th a t  was in te nd ed , tho ugh  no 
d o u b t i t  is  in  th e  u n in te nd ed  and  unforeseen 
effects o f  repo rted  decisions th a t  judge-m ade 
la w  finds its  m ost in te re s tin g  developm ent. 
W here a loss is caused b y  tw o  pe rils  ope ra ting  
s im u ltan eou s ly  a t th e  t im e  o f loss and one is 
w h o lly  excluded because th e  p o lic y  is w a rran ted  
free o f i t ,  th e  question  is w h e the r i t  can be 
denied th a t  the  loss was so caused, fo r  i f  no t 
th e  w a rra n ty  operates. I t  is  th e n  conven ien t 
and even necessary to  te s t th e  a p p lic a tio n  of 
th e  te rm  p ro x im a te  otherw ise th a n  b y  sequence 
in  t im e , and a tte m p ts , m ore o r less successful, 
have  been m ade to  e xp la in  i t  b y  us ing o ther 
ad jec tives , b u t th e  ru le  rem a ins. I  doub t 
i f  th e  present question  w o u ld  ever have been 
disposed o f in  fa v o u r o f th e  respondents 
s im p ly  b y  saying th a t  th e  ho le  had  to  be made 
f irs t  and the n  th e  w a te r came in  a fte rw ards. 
A cc o rd in g ly , th e  e xp la na tio n  o f th e  tw o  cases 
c ite d  in  th is  connection , Ley land  S h ipp ing  
Company v . N orw ich  U n io n  F ire  Insurance  
Society L im ite d  (sup.), and Beischer v . B orw ick  
(sup.), I  th in k ,  is  th is . In  th e  fo rm e r where 
th e  question was re a lly  one o f fa c t, th e  pressure 
o f th e  w a te r overcam e th e  resistance o f the 
bu lkhead  and th e  sh ip  f ille d  and  sank, bu t 
i t  was th e  exp los ion o f th e  to rpe do  w h ich  
a d m itte d  th a t  pressure to  th e  bu lkhead- 
Thus the re  were tw o  con cu rre n t causes p ro x i-  
m a te ly  ope ra ting , nam e ly , th e  open ing o f the 
sh ip ’s side and th e  pressure o f  th e  sea, and 
th e  p o lic y , be ing free o f th e  consequences of 
th e  fo rm e r, i t  was free o f th is  loss, th o u g h , i f  the 
insurance had been aga inst pe rils  o f th e  sea 
and  no m ore, th e  loss w o u ld  have fa lle n  w ith in  
i t .  So in  th e  o th e r case. T he  p o lic y  vvas 
aga inst co llis ion  and damage received in  co l' 
lis io n  o n ly , and  i t  cou ld  n o t be denied th a t 
th e  vessel was dam aged in  co llis ion . I t  too k  
tw o  th in g s  to  s in k  he r ; th e  ho le  m ade in  co llis ion  
and  w a te r f lo w in g  in to  i t .  T h e y  were both 
im m e d ia te  and con cu rre n t causes, and  i f  e ither 
was w ith in  th e  p o lic y  th e  assured recovered- 
I f  e ith e r o f these cases goes beyond th is  d  
does n o t m e re ly  renam e causa p ró x im a  and 
t r y  to  p u t  i t  in to  E ng lish , b u t substitu tes 
fo r  i t  causa causans, w h e the r p ró x im a  o r  no t, 
w h ich  is in  th e  tee th  o f th e  A c t.

B efore passing to  sect. 55 o f th e  M arine 
Insu rance  A c t m a y  I  say a few  words a b o u t the 
decided cases ? So fa r  as I  kn o w  the re  is no 
case w h ich  a c tu a lly  decides e ith e r o f tn  • 
p ropos itions upon  w h ich  the  respondents re ly ' 
Sassoon's case (sup.), approved  in  G rant, Smith- 
and Co. and M cD o nn e ll L im ite d  v . Seattle 
Construction and D ry  Dock Com pany (sup-) 
n o t re a lly  in  p o in t. T he  h u lk  was n o t navigate  
b u t was used as a f lo a tin g  store, and was so 
o ld  and ro tte n  th a t  she cou ld  no longer w ith  
s tand  th e  pressure o f th e  w a te r in  w h ich  sh 
floa ted . The a llus ion  to  th e  absence 0
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fo r tu ito u s  c ircum stances m ade b y  L o rd  M ersey 
does n o t m ean th a t  n o th in g  can be a p e r il o f  
fhe  sea th a t  does n o t happen b y  chance (w h a t- 
ever th a t  m ay  be), b u t th a t  n o th in g  except th e  
fottenness o f th e  h u lk  le t  in  the  w a te r. So i t  
is in  cases on t im e  polic ies where th e  loss is 
d ire c tly  caused b y  unseaworth iness, fo r  then  
i f  is p la in  th a t  th e  loss was a c e rta in ty , w h a t
ever th e  sta te  o f  the  w eathe r o r th e  sea, and, as 
*as been o fte n  said pe rils  o f  th e  sea re fe r to  

th ings th a t  m a y  happen, n o t to  th in g s  w h ich  
m ust happen in  th e  o rd in a ry  course o f n a v ig a 
tion .

There is also the  w e ll kno w n  passage in  the  
°P in ion  o f  C o llins, L .J .  in  T rin d e r 's  case (sup.), 
which was m uch re lied  upon . In  sp ite  o f m y  
Respect fo r  th e  lig h te s t d ic tu m  o f th a t  g reat 
Judge, th e  words them selves seem to  me to  be 
se lf-co n trad ic to ry . The  assured m ust p rove  a 
loss b y  pe rils  insured aga inst o r fa il.  I f  i t  be 
true  th a t  h is  “  w i lfu l ac t takes aw ay th e  acc i
denta l cha rac te r w h ich  is essentia l to  c o n s titu te  
a Peril o f  th e  seas,”  th e n  on p ro o f o f th is  w i lfu l 
aet  he fa ils , because th e  w ords o f th e  co n tra c t 
do n o t cover th e  loss. F o rb id d in g  h im  to  take  
advantage o f h is  ow n w rong  means th a t  some
th in g , w h ich  in  its e lf  w o u ld  be h is o f r ig h t  under 
toe c o n tra c t, is  denied to  h im  because th e  la w  is 
more m o ra l th a n  th e  c o n tra c t. O f course i t  is 
true  th a t  he canno t ta ke  advan tage o f h is ow n 
Wr°ng , o r as i t  is som etim es p u t dolus c irc u itu  
mm p u rga tu r. T h is , how ever, seems to  me to  
oe o b v io us ly  a case o f personal d is a b ility ,  w h ich  
®an n o t a ffec t persons w ho are n e ith e r pa rties  to  
me dolus n o r o n ly  s tan d in g  in  th e  g u ilty  person’s 
?n°es. F ra u d  is n o t som eth ing abso lu te , ex is t- 
ln g in  vacuo ; i t  is  a fra u d  upon  someone. A  
man w ho tr ie s  to  cheat h is  u n d e rw rite rs  fa ils  i f  
m ey fin d  h im  o u t, b u t how  does his w rong  
aga inst th e m  in v e s t th e m  w ith  new r ig h ts  against 
m nocent s trangers to  i t  ?

f t  seems to  me im possib le  to  s tud y  th e  ju d g 
ments o f A . L . S m ith , L .J .  in  th e  same case, and 
° f  K ennedy, J . in  th e  c o u rt be low , w ith o u t 
Seein g  how  c a re fu lly  b o th  avo id  saying th a t  th e  
exclusion o f th e  assured fro m  recovering  on 
PoHcy fo r  a loss a tt r ib u ta b le  to  h is w i lfu l m is- 
eonduct has a n y th in g  to  do w ith  the fo rtu ito u s  
eharaeter o f pe rils  o f  th e  sea. K ennedy, J . says : 

m  regard to  th e  conduct o f  th e  assured 
exonerating th e  un d e rw rite rs , th e  lin e , in  m y  
Judgm ent, is  to  be d ra w n  a t acts done kno w - 
m gfy o r w i lfu l ly ,  o r, a t  th e  least, w ith  a reckless 
Uisregard o f possib le r is k  to  th e  sa fe ty  o f the  
th. eCt  ° f  the  insurance.”  A . L .  S m ith , L .J .  says 
Uat when th e  loss is occasioned b y  th e  w i lfu l 

o f th e  assured causa p ró x im a  non remota 
sPectatur does n o t a p p ly  a t a ll. I  th in k  “  ex 
e c ra t io n  ”  is n o t the  w o rd  to  use fo r  n o t be ing 
•able because th e  loss is n o t b y  a n y  p e r il in -  
Ured aga ins t, an d , i f  p ro x im a te  cause does n o t 
>7% , th e  p o lic y  is sub jected to  an excep tiona l 

b fi?1̂ âw  to  p re ven t th e  assured fro m  p ro fit in g  
y  his ow n m isconduct, b u t no fu r th e r ,  

f t  the re  aré n o t decisions the re  c e rta in ly  are 
ulc ta  to  th e  c o n tra ry , fo r  exam ple, L o rd  E lle n - 

' ‘m ugh ’s o p in io n  in  H eym an  v . P arish  (sup.), 
d L o rd  C am pbell’s o p in io n  quoted fro m

[H. o f  L.

Thompson v . H opper (sup., a t  p. 191, 192). 
In  Thompson v . H opper (sup.), L o rd  Cam pbell, 
w ith  th e  concurrence o f Coleridge and W ig h t-  
m an , J J .,  said in  te rm s th a t  “  i f  th e  ship 
had  been scu ttle d  o r sunk b y  be ing w i l fu l ly  ru n  
upon  a ro c k ,”  th e  loss w o u ld  have been a loss 
b y  pe rils  o f th e  seas, a p ro p o s itio n  n o t contested 
fo r  over s ix ty  years. T h a t case is so la rg e ly  
quoted and  adop ted in  Dudgeon v . Pembroke 
(sup.), th a t  the  absence o f a n y  c r it ic is m  on 
L o rd  C am pbell’s observa tion  is s trong  ground 
fo r  b e lie v in g  th a t  i t  was take n  to  be th e  law , 
and  in  the  C ourt o f Queen’s Bench (L . R . 9 
Q. B ., a t  pp . 593, 594), B la c k b u rn , J . quotes 
these v e ry  words w ith  ap p ro va l. W hen the  
ju d g m e n t o f th a t  c o u rt was restored in  y o u r 
L o rdsh ips ’ house, L o rd  Penzance, w ith  the  con 
currence o f  L o rd  Cairns (L o rd  Chancellor), and 
L o rd  B la c k b u rn  says, “  a n y  loss caused im m e 
d ia te ly  b y  pe rils  o f th e  sea is w ith in  the  p o lic y , 
th o u g h  i t  w o u ld  n o t have occurred b u t fo r  the  
con cu rre n t ac tio n  o f some o th e r cause w h ich  is 
n o t w ith in  i t , ”  and th e n , passing to  Thompson 
v . H opper (sup.), adds th a t  i t  is th e  o n ly  case 
w h ich  establishes an exception  to  th is  l ia b i l i t y —  
th e  l ia b i l i t y ,  th a t  is, fo r  losses im m e d ia te ly  
caused b y  pe rils  o f the  seas— and th a t  in  th is  
excep tion  the  know ledge and w ilfu l m isconduct 
o f th e  assured h im se lf was an essential elem ent 
in  th e  decision. T h is  appears to  me to  be fa ta l 
to  th e  co n ten tio n  th a t  s c u tt lin g  b y  a stranger 
to  th e  insurance sued on p reven ts th e  s in k ing  
fro m  be ing a loss b y  pe rils  o f the  seas a t a ll, fo r  
w h y  otherw ise speak o f “  th e  assured h im s e lf ”  ? 
In  fa c t, loss b y  pe rils  insured aga inst, tho ugh  
b ro u g h t a b o u t b y  th e  fe lon ious ac t o f a th ird  
p a r ty ,  has been he ld  to  be a loss w ith in  a fire  
p o lic y  (M id la n d  Counties Insurance Company v . 
S m ith  and W ife  (sup.). Is  i t  to  be taken  th a t  
th is  case is to  be ove rru led  ?

I  th in k ,  how ever, the re  is a d ire c t a u th o r ity ,  
nam ely , S m all and others v . U nited K ingdom  
M a rin e  M u tu a l Insurance Association (sup.). 
The  con te n tio n  th a t  a loss b y  th e  w i lfu l m is 
conduct o f W ilke s , w h ich  was b y  o rder assumed 
to  be th e  fa c t, cou ld  n o t be a loss b y  pe rils  o f 
th e  sea was expressly ra ised in  a rgum en t before 
M athew , J . (see 76 L .  T . Rep., a t p . 326), and 
m us t, I  th in k ,  have been before th e  m inds o f 
th e  C o u rt o f A ppea l, n o t m ere ly  as an in c id e n t 
in  th e  proceedings be low , b u t as a question 
ly in g  a t th e  b o tto m  o f th e  en tire  case. I  am  
n o t aw are th a t  S m all’s case has been questioned 
t i l l  th e  present l i t ig a t io n ,  and c e rta in ly  i t  is 
v e ry  w e ll kn o w n , and th e  A c t  con ta ins n o th in g  
expressly to  th e  c o n tra ry  o f i t .  N e ith e r is 
the re , as fa r  as I  kno w , an y  case in  w h ich  
in n o ce n t cargo-owners have fa ile d  to  recover 
fo r  cargo lo s t a t sea w ith  th e  sh ip , on th e  ground 
th a t  th e  w a te r was le t  in to  he r w ith  th e  ow ner’s 
p r iv i t y .

W h e th e r w h a t is said in  S m all’s case (sup.) is 
a decision o r a d ic tu m , i t  is  in  its e lf  so im p o r
ta n t  th a t  th e  Leg is la tu re  cou ld  h a rd ly  have 
fa ile d  to  p u t  i t  r ig h t  i f  i t  were w rong . The 
sub jec t is  de a lt w i th  in  sect. 55. The p ropos i
t io n  is th a t  a loss caused b y  w i lfu l m isconduct 
in v o lv in g  th e  s in k in g  o r b u rn in g  o f th e  sh ip  is
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a loss fo r  w h ich , unde r th e  o rd in a ry  w o rd in g , the  
in su re r is n o t lia b le . W h y , i f  so, does n o t 
sect. 55 (2) (b) add w i l fu l  m isconduct to  de lay 
as a p ro x im a te  cause o f loss, fo r  w h ich  i t  
expressly states th a t  th e  in su re r is n o t lia b le  ? 
H a d  i t  done so i t  w o u ld  a t once have corrected 
S m all's  case (sup.) and  have  a ffirm ed  a general 
and im p o rta n t ru le . A g a in , i f  th is  p ro po s ition  
is tru e , w h y  does sect. 55 (2) (a) say th a t  th e  
in su re r is n o t lia b le  fo r  w i lfu l m isconduct o f  the  
assured ? The in su re r can o n ly  be lia b le  fo r  
losses covered b y  pe rils  insu red  aga inst, and, 
i f  he is never lia b le  fo r  losses caused by  w ilfu l 
m isconduct, w h y  spec ify  th e  p a r tic u la r  case and 
o m it to  s ta te  th e  general ru le  ? W h y  is the  
language v a rie d  and th e  words “  a ttr ib u ta b le  
to  ”  used ins tead  o f “  p ro x im a te ly  caused b y  ”  ? 
I f  th e  code m eant to  a ff irm  th e  d ispu te d  
passage in  SmalVs case (sup.), th e  words in  
sect. 55 (1)— “  is lia b le  fo r  a n y  loss p ro x im a te ly  
caused b y  a p e r il insured  aga inst ” — are 
adequate fo r  th e  purpose. I f  th e  Le g is la tu re  
in tended  to  correc t i t ,  th a t  in te n tio n  fa iled . 
A ga in , i f  n o n - l ia b il i ty  fo r  losses a ttr ib u ta b le  to  
w i lfu l m isconduct is a personal d is q u a lific a tio n  
p re ve n tin g  th e  recovery  o f som eth ing otherw ise 
recoverable , th e  a d d itio n  o f th e  w ords “  o f th e  
assured ”  is a p t ; o therw ise i t  is  otiose. On th e  
o th e r hand , as sub-sect. (1) states th e  general 
ru le  o f l ia b i l i t y ,  f irs t  a ff irm a tiv e ly , and then  
n e g a tive ly , and  sub-sect. (2) begins “ in  p a r
t ic u la r  . . .”  th e  sub-section is th e  expres
sion o f p a r tic u la r  cases o f n o n - l ia b ili ty .  W h a t 
is the re  to  show th a t  th is  expression is n o t 
m eant to  be exhaustive  ? W h y  is loss a t t r ib u t 
ab le to  someone’s w i lfu l m isconduct o m itte d  
fro m  th e  code and le ft  to  be im p lie d  a t com m on 
la w  ? As a m a tte r  o f co n s tru c tio n  sect. 55 
seems to  me to  prescribe th a t  th e  assured’s 
w i lfu l m isconduct is a g ro un d  fo r  re fus ing  to  
h im , b u t to  h im  o n ly , th e  in d e m n ity  w h ich  th e  
p ro x im a te  o r ig in  o f th e  loss w o u ld  otherw ise 
have b ro u g h t ab ou t. I t  is to  be observed th a t  
th e  w ho le  section is fram ed  to  s ta te  fo r  w h a t an 
insu re r is lia b le , th a t  is, upon  a p o lic y  to  a 
person assured b y  th a t  p o lic y  and is n o t fram ed 
as a d e fin itio n  o f p ro x im a te  o r o f rem ote  causes. 
In  fa c t, pe rils  insured aga inst are causes, and 
losses are effects. I f  th e  p ro x im a te  cause o f the  
effect, be i t  w h a t i t  m ay, is n o t w ith in  the  
pe rils  nam ed in  th e  p o lic y , the re  is no l ia b i l i t y  
and no m ore need be said a b o u t i t .  I  canno t 
see a n y  need fo r  in tro d u c in g  th is  question  o f 
m isconduct, unless i t  is  f irs t  assumed th a t  the  
loss has been b ro u g h t w ith in  th e  p o lic y  b y  be ing 
p ro x im a te ly  caused by  pe rils  m en tioned  the re in , 
i f  so, w i lfu l m isconduct con s titu tes  a case o f 
excep tion , b u t o f exception  o u t o f th e  in s u re r’s 
l ia b i l i t y  to  th e  assured w ho has m isconducted 
h im se lf, and n o t o u t o f th e  pe rils  covered by  
the  p o lic y , and  th e  s ta tem e n t th e n  becomes 
re le va n t to  th e  section because th e  o b je c t o f 
th e  section is to  declare fo r  w h a t th e  in su re r is 
lia b le  and fo r  w h a t he is  n o t.

T h a t th e  la w , com m on o r s ta tu te , should 
declare exceptions fro m  l ia b i l i t y  w h ich  are n o t 
p ro v id e d  fo r  b y  th e  w ords o f th e  p o lic y  its e lf  
is  n o th in g  new. F o r  exam ple, a p a rt fro m  th e

custom  o f p a r t ic u la r  c a rry in g  trades, cargo 
stow ed on deck is excepted o u t o f  th e  p ro te c 
t io n  o f a p o lic y  on cargo. So in  a p o licy  
aga inst cap tu re  in  t im e  o f w a r B r it is h  cap ture 
is excepted w hen th e  u n d e rw rite r  is  a B r it is h  
sub jec t. As i t  seems to  me th o u g h , as i t  is a 
som ew hat th o rn y  sub jec t, i t  m a y  be b e tte r no t 
to  express a n y  decisive o p in io n  now , the 
in d u b ita b le  freedom  o f th e  p o lic y  fro m  l ia b i l i t y  
fo r  in h e re n t v ice  and  w ear and te a r re a lly  rests 
on th e  p r in c ip le  o f specia l exceptions o u t of 
general categories o f l ia b i l i t y ,  th o u g h  I  recog
nise th a t  th e y  m ay  be regarded as be ing m ere ly 
instances o f  a l im ite d  in te rp re ta tio n  p laced upon 
th e  nam ed pe rils . T he  A c t,  how ever, appears 
to  regard th e m  as exceptions fro m  l ia b i l i t y  as 
i t  does th e  w i lfu l m isconduct o f th e  assured.

I  fin d  i t  im possib le  n o t to  be in fluenced b y  the 
cons idera tion  th a t  i f  a scu ttle d  sh ip  is no t 
p ro x im a te ly  lo s t b y  pe rils  o f th e  sea th e n  every 
cargo-owner w ho loses h is goods w ith  h e r is as 
un insured  as th e  s c u tt lin g  sh ipow ner. Curious 
resu lts  m ay  fo llo w . A n  ow ne r-sk ippe r o f a c ra ft 
o f  sm a ll va lue  laden w ith ,  say, b u llio n , finds his 
anchor d ragg ing  as he lies in  she lte r and in  shal
lo w  w a te r, and  to  save his cargo fro m  to ta l loss 
i f  h is  vessel faces th e  gale ou ts ide  and s inks in 
deep w a te r, b lows a ho le  in  h e r s te rn  and  drops 
he r on th e  m ud  in  fo u r  fa tho m s, where the 
b u llio n  is easily raised. I  ta ke  i t  th is , i f  reason
a b ly  done, is a general average sacrifice o f  the 
vessel and, sub ject to  th e  sh ip ’s c o n tr ib u tio n , is 
d ire c t ly  recoverable fro m  cargo-owners and 
fre ig h te rs . Can th e  cap ta in  n o t recover an y 
th in g  on his h u ll p o lic y , n o r th e  cargo-o\V'iers
a n y th in g  on th e irs , a loss b y  general a v e rs e  
sacrifice be ing a loss b y  pe rils  o f  th e  seas • 
T h a t re su lt fo llow s fro m  th e  respondent s 
a rgum en t, b u t I  th in k  i t  is n o t a re s u lt w h ich 
u n d e rw rite rs  desire o r in te n d . I t  is  tru e  th a t! 
as S c ru tto n , L .J .  says, to  h o ld  th e  c o n tra ry  
means th a t  u n d e rw rite rs  insu re  cargo-owners 
aga inst fra u d u le n t casting  aw ay  o f  th e ir  goods 
b y  shipowners. I t  is  tru e  th a t ,  as M r. McNair 
argued, a cargo-ow ner is defeated in  some o ther 
cases b y  th e  d e fa u lt o f  th e  shipowners, e.g., the 
unseaworthiness o r th e  d e v ia tio n  o f th e  sh ip ’ 
th o u g h  he be ig n o ra n t o f i t  in  fa c t and powerless 
to  p re ve n t i t .  Then  w h y  n o t in  th e  case of 
s c u tt lin g  also ? T o  th e  f irs t  observa tion  I  th in h  
th e  answer is th a t  i t  is  th e  business o f  an  under
w r ite r  to  ta k e  risks , and  th e  r is k , an  incons ide r
ab le one, o f th e  sh ip -ow ner’s w i lfu l misconduct» 
can be considered in  th e  p re m iu m  as w e ll as the 
r is k  o f neg ligen t n a v ig a tio n . T hough  i t  is the 
u n d e rw rite r ’s business to  ta k e  risks , however, he 
refuses to  be sw ind led . I  w o u ld  add  tha 
h is to r ic a lly  I  do n o t th in k  i t  is  kno w n  whether 
th is  exclusion fro m  l ia b i l i t y  fo r  th e  assured 6 
w ilfu l m isconduct re a lly  o rig ina tes  in  th e  la)'" 
m an ’s con s tru c tion  o f  h is  co n tra c t o r in  the 
la w y e r’s e th ica l ob je c tion  to  a llo w in g  a m an t °  
p ro fit  b y  h is ow n w rong . Q u ite  poss ib ly  the 
case was a lw ays so excep tiona l th a t,  le f t  to 
h im se lf, th e  u n d e rw rite r  w o u ld  have made th  
best o f i t .  As to  th e  o th e r p o in t, I  do n o t th in  
th e  cases are pa ra lle l. Unless th e  c o n tra c t 0 
in d e m n ity  is to  be absolute and, a t  a l l events»
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some n o rm a l con d itions  m us t be assumed, and 
ln  voyage policies these inc lude  a de fin ite  
v °yage, d e fin ite ly  pursued, and a c a rry in g  
vehicle reasonably f i t  fo r  th a t  voyage. These 
are n o t re a lly  cases o f m a k in g  an innocen t 
assured bear the  consequences o f  th e  d e fa u lt 
° f  a s tranger.

In  y o u r L o rd s h ip ’ s conclusion th a t  th e  con
d itio n  as to  the  perm iss ib le  l im i t  o f  p .p . i. cover 
°n  fre ig h t has been b roken , I  e n tire ly  concur. 
I  have no d o u b t th a t  i t  is in te nd ed  to  exercise 
and does exercise some use fu l re s tra in t on 
Persons w ho are tem p te d  b y  th e  prospects o f 
success in  th e  same w a lk  as th a t  o f M r. 
Anghelatos, b u t  th e  question  is n o t w h a t is 
1 M ended o r is effected, b u t w h a t is said. Clause 

is one o f a code o f clauses in co rp o ra ted  b o d ily  
>nto th e  p o lic y , and th a t  code con ta ins dis- 
eonnected and se lf-conta ined p rov is ions w h ich  
the  pa rties  th in k  f i t  to  a d op t. I t  is  tru e  th a t  
the  w hole p o lic y , th e  clauses in c lud ed , m ust be 
read tog e the r ; b u t th e  w a y  in  w h ich  po lic ies 
are b u ilt  u p  b y  the  a d d itio n  o f iso la ted  clauses 
0 r groups o f clauses is q u ite  fa m ilia r ,  and th e  
mode o f  co n s tru c tio n  is d iffe re n t fro m  th a t  
" 'h ic h  applies to  a con tinuous in s tru m e n t 
designed as a w ho le  and  d ra w n  sys te m a tica lly  
t^rth  a l l a conveyancer’s a r t .  Clause 22 is a 
wa rra n ty , q u ite  d iffe re n t fro m , say, th e  f.p .a . 
wa rra n ty . I t  is a c o n d itio n  ; i t  m u s t be enforced 
as a c o n d itio n  and  e x a c tly  com p lied  w ith ,  
'vhe ther m a te ria l to  th e  r is k  o r n o t (sect. 33 (3) : 
being a c o n d itio n  i t  can be answered o n ly  b y  
Perform ance o r b y  w a ive r. In  m y  op in io n , on 
rhe fac ts  i t  c le a rly  was n o t pe rfo rm ed and  th e  
appe llants in  fa c t re lied  on w a ive r, no re liance 
being placed on th e  p rov iso  a t th e  end o f th e  
clause.

I t  was pleaded in  th e  re p ly  th a t  “  th e  in s u r
ance aga inst w a r risks  o n ly  on fre ig h t fo r  s ix  
m onths was effected ( in te r a lia )  b y  th e  de fendan t 
. umas, w ho was also ”  an  in su re r ( in te r alios) 
m  respect o f th e  m arine  risks  on h u ll and 
m ach inery, and in  respect o f  w a r risks  on h u ll 
and m ach ine ry  and fre ig h t, and  in  respect o f 

o th  on p rem ium s and dem urrage. “  T he  said 
. umas th e re b y  w a ived  th e  said w a rra n ty  and 
ls estopped fro m  re ly in g  upon  th e  same.”

H o w  m uch was m ade o f th is  plea a t  th e  t r ia l  
e do n o t kno w . N o evidence was g iven  upon 
except th a t  a l l th e  s lips w ere p u t  in .  The w a r 
. s po lic ies do n o t appear in  th e  record , b u t an 

m 'g in a l exam ple o f  each o f th e  groups o f po lic ies 
as produced d u r in g  th e  a rgum en t fo r  y o u r 

^.m dships’ in spection . I f  B a ilhache , J . app re 
ciated th a t  th is  p o in t was re lied  on he d id  n o t

i t  m e rite d  b y  a n y  reference to  i t  on h is
Judgm ent. A l l  th a t  can be gleaned o f  its  
j ° r tu nes in  th e  C ourt o f  A pp ea l is  th a t  S c ru tton , 

h a v in g  s ta ted th e  ap pe lla n ts ’ con ten tio n , 
Ddy adds “  I  cou ld n o t unde rs tand  h o w  th is  

m su lt fo llo w e d .”
at i r ° re y o u r Lo rdsh ips  th is  p o in t was e labor- 

ely  made and, p ro b a b ly  fo r  th e  f irs t  t im e  was 
I  th °^  t *le  m a*n props o f th e  a p p e lla n ts ’ case, 
to tU" k  y o u r Lo rdsh ips  m ig h t w e ll have declined 

e n te rta in  i t .  W e have  n o t th e  bene fit o f  the  
°Pm ions o f e ith e r co u rt 

V o l . X V I . ,  N . S.
below , m a n ife s tly

because th e  appe llan ts  d id  n o t th in k  f i t  to  
develop th is  p o in t s u ffic ie n tly  to  a t t ra c t  the  
c o u rt ’s a tte n tio n  o r to  m ake th e ir  reasoning 
in te llig ib le . T h e y  ca lled no evidence o f ac tu a l 
in te n tio n  o r o f know ledge o f m a te r ia l c irc u m 
stances on th e  p a r t  o f  th e  de fendant. I  do n o t 
th in k  th a t  y o u r Lo rdsh ips  are bound to  decide 
a p o in t on w h ich  th e  p a r ty  on w hom  th e  burden 
o f p ro o f lies has n o t e lic ite d  th e  p ro pe r evidence, 
o r, b y  e xp la in in g  th e  p o in t, ob ta in ed  clear 
ju d ic ia l op in io n  upon  i t .  I  cou ld  have w ished 
th a t  y o u r  Lo rdsh ips  had refused to  consider i t  
unde r such circum stances.

E s toppe l, tho ugh  pleaded, m a y  be dismissed 
a t once. M r. D um as entered in to  a new 
c o n tra c t o f insurance ; he d id  n o t agree upon 
va luab le  considera tion  to  m o d ify  th e  o ld  one. 
H e  made no rep resen ta tion  th a t  he w o u ld  n o t 
re ly  on th e  cond itions  in  th e  f irs t  p o lic y , 
and, i f  he had  done so, i t  w o u ld  have 
been o n ly  a prom ise de fu tu ro  and  n o t a 
rep resen ta tion  o f an e x is tin g  fa c t. The 
appe llan ts  d id  n o t change th e ir  po s ition  
on th e  fa ith  o f a n y  rep resen ta tion , b u t  no 
d o u b t con tinu ed  to  act, a fte r  th e  second s lip  
was in it ia l le d  on M r. D um as ’ beha lf, e xa c tly  
as th e y  had  in tended  to  a c t before. There 
was n o th in g  done to  encourage th e  b ro ke r to  
go on com p le ting  th e  fre ig h t cover w h ich  he 
had  opened, and he s im p ly  pursued h is  own 
course a b o u t i t .  T h is  is n o t a case in  w h ich  
the  la w  im pu tes  o r presumes a n y  p a r tic u la r  
in te n tio n , and as to  a n y  in te n t io n  in  fa c t, 
I  have no d o u b t th a t  th e  person w ho in it ia l le d  
th e  second s lip  had  a t th e  tim e  no th o u g h t, 
and  p ro b a b ly  no know ledge, o f th e  f irs t.  I t  
m ust, in  m y  op in ion , be c lear th a t  th e  b ro ke r 
acted b y  inadvertence  w hen he opened a cover 
on fre ig h t f . i.a . fo r  m ore th a n  clause 22 pe r
m it te d . W h y  is n o t th e  u n d e rw rite r  to  be 
supposed to  have been in a d v e rte n t to o  ? Unless 
he is tre a te d  on th e  same fo o tin g  as th e  b roke r 
in  th is  respect, th e  effect is  th a t  one p a r ty  is 
bound to  a consequence w h ich  he d id  n o t in te n d , 
w h ile  th e  o th e r is re lieved  fro m  a ll consequences 
on th e  g round  th a t  he d id  n o t in te n d  them . 
A n  a n t ic ip a to ry  e lection to  w a ive  a breach in  
case th e  a m o un t covered should reach a sum 
w h ich  w o u ld  in v o lv e  a breach w i l l  n o t do, w h ile  
o f a n y  ac tu a l e lection  the re  is no evidence a t a ll. 
N o  perm iss ion was g iven  to  th e  b ro ke r to  cover 
as m uch on fre ig h t as he chose, n o r was the  
co n d itio n  abrogated b y  consent o r b y  conduct. 
The m a tte r  is a l l the  m ore serious fo r  th e  u n d e r
w r ite r  since clause 12 is a c o n d itio n  o r n o th in g  ; 
i f  w a ived , i t  goes e n tire ly . I t  canno t s im p ly  
be reduced to  a prom ise, o f w h ich  th e  breach 
w i l l  sound in  damages. The co n ten tio n  makes 
an u n d e rw r ite r ’s po s itio n  d if f ic u lt  indeed, i f  
w ith o u t p ro o f o f know ledge o r in te n t io n , he is 
h e ld  to  w a ive  som eth ing in  a p r io r  co n tra c t, 
fo r  when a r is k  is offered to  h im  his m in d  is, 
and  m u s t be, ben t on th e  r is k  so p u t  before 
h im  and  on th e  p re m iu m  a p p ro p ria te  to  i t ,  
and  i t  is n o t reasonable in  fa c t to  expect h im  
to  have h is  m in d  on th e  te rm s o f  o th e r in s u r
ances to  w h ich  he is p a r ty ,  except to  see w he the r 
he has exhausted th e  lim its  w h ich  re s tr ic t

T  T
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h im  in  ta k in g  a fu r th e r  r is k . O f course, fo r  the  
purpose o f d isclosure, an u n d e rw rite r  is deemed 
to  kn o w  w h a teve r i t  is p a r t  o f th e  cu rre n t 
know ledge o f an u n d e rw rite r  to  kno w  in  the  
course o f h is business, b u t th e  question here is 
n o t a question o f d isclosure. O f course, too , 
M r. D um as is bound b y  th e  acts o f  h is agents 
and  th e  te rm s o f h is  con trac ts , and he abides 
b y  b o th  th e  insurances w h ich  he subscribed, 
and accepts l ia b i l i t y  fo r  his agents’ acts. The 
question is w h a t is th e  e ffect o f  w h a t he o r his 
agents d id  ; is i t  o n ly  th a t  he made tw o  d is tin c t 
con tra c ts , o r does i t  go fu r th e r  and a lte r  one, 
when a ll th a t  was in  fa c t in tended  was to  m ake 
ano the r, and the n  observe b o th  ? N o  case 
was c ite d  w h ich  w ou ld  ju s t i fy  th e  in ference o f 
a w a iv e r fro m  such m a te ria ls . In  th e  m ost 
fa m il ia r  o f exam ples— w a ive r o f a fo r fe itu re  
b y  acceptance o f  fresh re n t w ith  know ledge 
o f  th e  existence o f  a cause o f fo r fe itu re — the  
mere do ing  o f  an a c t is ta ke n  as a conclusive 
w a ive r w ith o u t in q u iry  in to  th e  lessor’ s ac tu a l 
s ta te  o f  m in d , b u t  th is  is an a c t, in  its e lf  
unequ ivoca l, done unde r th e  v e ry  c o n tra c t 
unde r w h ich  th e  cause o f fo r fe itu re  arises, and 
i t  is  its e lf  an a c t in cons is ten t w ith  th e  p r io r  
d e te rm in a tio n  o f  th e  co n tra c t fo r  th a t  cause 
(see th e  observa tions o f  P a rke r, J . in  M atthews  
a n d  another v . Smallwood and others, sup.). N o 
case was p roduced in  w h ich  a lik e  re su lt was 
he ld  to  fo llo w , irrespec tive  o f a c tu a l in te n tio n , 
where no ac t is  done unde r th e  co n tra c t to  
be a ffected, b u t an o the r and independent con
t ra c t  is entered in to , w h ich , accord ing to  its  
te rm s, leaves th e  o ld  co n tra c t un touched.

I t  is  said, as I  apprehend, f irs t  o f a ll,  th a t  as 
the  breach o f  the  co n d itio n  consisted and cou ld 
o n ly  consist in  co n tra c tin g  subsequently  fo r  an 
excessive am o un t o f insurance o f  a p a r tic u la r  
k in d , and  as such c o n tra c tin g  postu la tes an 
u n d e rw rite r  as w e ll as an assured, M r. D um as, 
b y  ta k in g  a lin e  on th a t  subsequent insurance, 
was a r t  and p a r t  in  th e  breach h im se lf, and could 
n o t th e re a fte r re ly  on the  co n d itio n  w h ich  he 
h im s e lf had  had  a hand  in  b reak ing . T h is  
invo lve s  some exa m in a tio n  o f th e  w a r risks 
s lip  and p o lic y  so fa r  as th e y  in c lud e  fre ig h t. 
I t  is fu r th e r  said th a t,  b y  execu ting  the  m arine  
risks  p o lic y , w h ich  was done a fte r  the  w a r risks 
cover had  been com ple ted fo r  an excessive 
am o un t, M r. D um as a ffirm ed th a t  the  m arine  
risks  insurance was s t i l l  in  e ffect, the  excess 
fre ig h t insurance n o tw ith s ta n d in g , and thus , 
b y  an ac t in cons is ten t w ith  an in te n tio n  to  
re ly  on th e  breach o f th e  co n d itio n , in  law  
d is e n title d  h im s e lf fro m  do ing  so the re 
a fte r.

I  w i l l  take  f irs t  the  w ar risks cover on fre ig h t 
f .i.a . its e lf,  w h ich  was in it ia l le d  on beha lf 
o f  M r. D um as. As a m a tte r  o f business i t  is 
th e  in it ia l l in g  o f  th e  s lip  w h ich  makes the  
co n tra c t and b inds th e  u n d e rw rite r  to  execute 
a p o lic y , and, as a m a tte r  o f  la w , re c tif ic a tio n  
o f a p o lic y  is g ra n ted  to  m ake i t  con fo rm  to  the  
s lip , and th e  o b lig a tio n  o f d isclosure has re fe r
ence to  th e  da te  o f  th e  s lip . E x c e p t fo r  the  
purposes o f s ta tu to ry  s tam p  requ irem ents, 
the re  need n o t be a p o lic y  a t a ll. A  p o lic y

was how ever, in  fa c t, d u ly  issued as th e  law  
requ ired  ( I  t re a t th e  p .p .i. question as one n o t 
before y o u r Lo rdsh ips) and th e  legal effect 
o f issu ing the  p o lic y  has to  be exam ined. I  
w o u ld  add th a t  no a tte n tio n  was d ra w n  to  the  
pa ym en t o f th e  p re m iu m  on e ith e r p o lic y  nor 
is the re  a n y  evidence ab ou t i t ,  and i t  m ay  w e ll 
be th a t,  h a v in g  regard to  th e  s u b s titu t io n  of 
th e  b ro ke r fo r  th e  assured as th e  person who 
alone is d e b to r fo r  th e  p re m ium , an y  evidence 
ab ou t i t  w o u ld , fo r  present purposes, have been 
ir re le v a n t. The question is , the re fore , w hethe r 
th e  sub sc rip tion  o f e ith e r docum ent makes 
M r. D um as a p a r ty  to  th e  breach o f w a rra n ty .

I t  appears fro m  the  copy o f the  s lip  w h ich  
is in  th e  record th a t  M r. Dum as is th e  firs t 
u n d e rw rite r  w ho happens to  be on b o th  risks. 
There m ay  be an o the r before h im , b u t, a t any 
ra te , he is n o t b y  a n y  means th e  o n ly  one 
on b o th . H e , how ever, is  th e  one selected 
to  be sued, and, under th e  usual agreem ent 
to  be bound, th e  fo rtunes  o f the  others m ust 
stand o r fa l l  w ith  h is . I t  appears also th a t, 
as the  s lip  stood w hen i t  had  been in it ia lle d  
on his beha lf, th e  l im i t  pe rm iss ib le  under the  
co n d itio n — clause 22— had n o t been exceeded 
o r reached. As to  these questions, I  have 
had to  use m y  ow n experience, since no evidence 
was g iven  beyond th e  s lip  its e lf,  b u t I  th in k  
I  am  r ig h t .  On th e  face o f th e  s lip  i t  appears 
th a t  a to ta l “  w a r risks  o n ly  ”  cover is con
te m p la te d  o f 110,0001. on h u ll and machinery» 
27,5001. f .i.a . on fre ig h t and 16,5001. f.i.a . on 
d isbursem ents. T o  anyone who had  seen and 
rem em bered th e  m arine  s lip  in it ia lle d , in  the 
case o f  M r. D um as, th ree  days ea rlie r, i t  could 
be made to  appear fro m  these m a te ria ls  th a t 
the  to ta l insurance o f th e  h u ll and m ach inery  
against m arine  risks  w ith  in s t itu te  t im e  clauses 
h a v in g  been 110,0001. fo r  tw e lve  m onths 
and th e  w a r risks  s lip  be ing fo r  s ix  m onths 
o n ly , th e  perm iss ib le  l im i t  o f  an f.i.a . insurance 
on fre ig h t w o u ld  be 13,7501. I  do n o t believe 
th a t  a n y  u n d e rw rite r, w ith  h is m in d  on the 
question w he the r he should ta ke  a lin e  on the 
w a r r is k  s lip  o r n o t, w o u ld  o r cou ld  make 
th e  ca lcu la tio n  in  fa c t, and no one gave 
evidence th a t  he cou ld . A f te r  th e  event 
i t  un d e n ia b ly  appears possible, b u t w h y  i t  is 
to  be assumed in  la w  th a t  th e  u n d e rw rite r 
knew  th is  I  do n o t know .

As fa r  as the  s lip  is concerned, I  th in k  M r- 
D um as is e n tit le d  to  have i t  ju dg ed  as a t the 
m om en t when i t  was presented. W ith in  the 
l im i t  o f  13,7501. the re  can be no question ot 
breach o f the  c o n d itio n , and , i f  M r. D um as ’ sub
s c rip tio n  does n o t pass th e  l im it ,  the re  can be no 
r ig h t  to  im p u te  to  h im  th a t  i t  made h im  p a r ty  
to  a breach b y  p ic k in g  i t  o u t a fte rw a rds  when 
o th e r subscribers 'had raised the  to ta l subscribed 
beyond th e  l im it .  A t  an y  ra te  i f  he had been 
the  lead ing u n d e rw rite r  on th e  s lip  he w ou ld  stn  
have w a ived  th e  c o n d itio n . H o w  the n  is his 
ac tio n  to  be tested ? “ A  w a iv e r,”  says Lo rd  
C helm sford in  E a r l o f D a rn ley  v . London  
Chatham and Dover R a ilw ay  Company (sup-) 
“  m ust be an in te n tio n a l a c t w ith  knowledge- 
I t  is  a question  fo r  a ju r y  unless the  facts are
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und isputed : (Davenport v . The Queen, sup.). 
H ie  nam e o f the  sh ip  was on b o th  slips ; the  
name o f A nghe la tos was o n ly  on th e  m arine  
r >sks s lip  ; th e  o th e r s lip  nam ed no assured. 
A t  the  m ost he ha d  means o f in fe rr in g  th a t  
the assured was p ro b a b ly  th e  same person, since 
the same b ro ke r was em ployed and w ho cou ld 
vv*sh to  p a y  p rem ium s on 110,000k on h u ll and 
u iach ine ry  against w a r risks  o n ly  except the  
Person w ho had  covered th e  same sum  on the  
same s u b je c t-m a tte r aga inst m a rine  risks 
he. a iid  s. ?

H e m ig h t the n  reca ll th e  te rm s o f clause 22 
w h ich  are in tr ic a te , no te  th a t  th e  t im e  fo r  th e  
Second cover is h a lf  th a t  o f the  f irs t,  and, ha v in g  
hone th e  a r ith m e tic  in  h is head, say “  m y  
P roportion  w i l l  n o t m ake th is  insurance on 
fre ig h t u p  to  and in c lu s ive  o f  m y  lin e , as m uch 
as 13,750k”  ( th is , as I  read th e  s lip , be ing the  
fac t). “  The b ro ke r, i t  is  tru e , has opened his 
sup fo r  27,500k on fre ig h t, w h ich  is 13,750k too  
m uch, b u t  i t  is h is business. H e  knows 
ce rta in ly  as m uch and  p ro b a b ly  m ore a b o u t i t  
than  I  do, and  no h a rm  is done so fa r. H e  w ill 
rnd o u t h is  m is take  p re sen tly  and  e ith e r ask to  
have the  a m o un t reduced, w h ich , o f course, I  
shall agree to  do, o r w i l l  have to  m ake h is c lie n t 
his own u n d e rw rite r  fo r  th e  excess o f 13,750k, 
ai,d so keep on th e  safe s ide.”

I  do n o t kn o w  w h a t course an un de r
w r ite r  w o u ld  fee l bound  to  ta ke  i f  he said a ll
his to  h im se lf, n o r does i t  m a tte r, fo r  in  fa c t 
am sure th is  never w o u ld  occur to  h im , b u t a t 

aay ra te  the re  w o u ld  be no w a iv e r fo r  I  do n o t 
on k  a m an can be a p a r ty  to  a breach, w h ich  is 

h ° l  ye t and q u ite  poss ib ly  never m a y  become a 
reach a t a ll,  a t  th e  t im e  w hen th is  a c tio n  begins 

Hl'- i ends. W h e th e r o r n o t i t  w o u ld  be in e q u it-  
hie fo r  M r. D um as to  be a llow ed to  enforce the  

l° a d i t i ° n  un de r these circum stances, I  am  sure 
do n o t kno w . Counsel c ite d  no a u th o r ity  to  

y fow  th a t  e q u ity  has ever res tra ined  an under-
II te r fro m  re ly in g  on a c o n d itio n  in  such a case, 

a a ^  w ouh l do so, i t  m us t be on some g round ,
th e  s ta tu te  specifies th a t  g ro un d  and the  

_ y  g ro un d , nam e ly , w a ive r. F o r  m y  p a r t  I
can see none

N ow  as to  th e  tw o  po lic ies produced. B o th
W '1 signed b y  L lo y d ’s U n d e rw rite rs ’ S ign ing 

Oreau, th o u g h  in  th e  case o f  th e  w a r risks 
SiK y  one u n d e rw rite r  signs fo r  h im se lf, the  
b A s c r ip t io n  be ing 1,000k o n ly , a fte r  th e  s ign ing 
in bureau is com ple te  and  in  th e  case o f the  

ari,ie  r isks  p o lic y  the re  are th ree  such personal 
l Ascrip tions, a l l subsequent to  th e  w o rk  o f th e  

reau. I n  th e  w a r risks  p o lic y  th e  subscrip 
t ' s  b y  th e  bureau fo llo w  th e  o rder o f th e  
unri on H ie s lip  ; in  th e  o th e r case th e y  do no t, 
j  j  ' lo r  some reason th e  sub sc rip tio n  o f M r. 
ri(.U' ' ' as is la s t b u t tw o , th e  th ree  la s t be ing those 
p  the  gr<

brook, M r. D um as be ing a m em ber o f the  
are th ree . I t  is  to  be no ted  th a t  the re

o th e r po lic ies, p resum ab ly  s im ila r, n e ith e r 
am*Cy  Produced exh au sting  th e  respective to ta l 
do ° Unts  insured . I t  w o u ld  appear fro m  the  
b ^ ^ n t s  them selves th a t  th e  o ffic ia l in  the  

reau had  before h im  a b a tte ry  o f stam ps, each

w ith  th e  l is t  o f  “  names ”  and  o f th e  p ro po rtions  
th a t  th e y  ta ke  in  p r in te d  characters and the  
s igna tu re  o f th e  w r it in g  m em ber in  facs im ile , 
and, h a v in g  checked th e  p o lic y  w ith  th e  s lip , 
stam ped th e  subscrip tions  w ith  th e  stam ps 
selected fro m  h is b a tte ry , som etim es fo llo w in g  
the  o rder in  th e  s lip  and som etim es fo r  reasons 
u n kno w n  a d o p tin g  an o the r o rder. O f L lo y d ’ s 
U n d e rw rite rs ’ S ign ing B ureau  we o n ly  know  
w h a t is to  be fo u n d  in  th e  no te  to  sect. 102 o f the  
1921 e d it io n  o f A rn o u ld ’s M a rine  Insurance.

E ach sub sc rip tion  is a separate insurance and 
the re  is no jo in t  co n tra c t b y  a l l the  unde rw rite rs . 
I  am  a fra id  th e  appe llan ts ’ a rgum en t som ewhat 
ove rlooked  th is . The p ra c tice  is to  take  m any 
subscrip tions, o ften  a ll,  on one s lip  and, in  the  
case o f L lo y d ’s un d e rw rite rs , one p o lic y . E ven  
i f  th e  to ta l insurance effected on fre ig h t f.i.a . 
e v e n tu a lly  was excessive, jo in in g  m an y  sub
sc rip tions  in  one p o lic y  canno t b y  its e lf  m ake 
an y  in d iv id u a l u n d e rw rite r  a p a r ty  to  an 
excessive insurance. I t  is , the re fo re , in  th e  
a d d itio n  o f th e  figures 27,500k to  the  words 
“  F re ig h t f . i .a . ”  th a t  th e  w ho le  bu rden  rests. 
N o w  th is  does n o t m ake i t  a p a r t  o f the  assured’ s 
co n tra c t w ith  th e  in d iv id u a l u n d e rw rite rs  th a t  
insurance to  th e  e x te n t o f 27,500k sha ll be 
effected. T he  c o n tra c t does n o t m ake th e  
u n d e rw rite r  jo in  in  o r m ake h im  a p a r ty  to  a 
co llec tive  insurance. The u n d e rw rite r  takes 
a p a r t  o f th a t  to ta l,  b u t  w h e the r th e  assured 
a c tu a lly  insures th a t  to ta l o r n o t th e  re su lt 
is  the  same ; fo r  a n y  sum  w h ich  he does 
n o t insu re  he w i l l  be h is  ow n u n d e rw rite r . 
T h a t is n o t enough. I t  su re ly  canno t be 
said th a t  i f  13,750k o n ly  was effected w ith  
un de rw rite rs  and th e  assured was h is ow n un de r
w r ite r  fo r  th e  balance the re  cou ld  b e a n “  a m o un t 
insured  fo r  accoun t o f th e  assured,”  w ith in  
th e  m eaning o f clause 22, in  excess o f 13,750k 
T he  figu re  p u t  in to  the  s lip  becomes th e  basis o f 
a ca lcu la tio n . I t  m ay  be expected and  in tended  
to  be ca rried  th ro u g h . T h a t is a question o f fa c t 
n o t p roved  in  th is  case, b u t w h a t o f th a t  ? A  
m an does n o t d is e n title  h im s e lf to  re ly  on a 
c o n d itio n  when, kn o w in g  th a t  th e  o th e r p a r ty  
in tends  to  do som eth ing w h ich  w i l l  be a breach, 
he s im p ly  stands b y  and leaves h im  to  ta ke  his 
cou rse : (Sheppard  v . A lle n , sup.). A s to  the  
p o lic y  I  suppose i t  is p la in  th a t  the  s ign ing  c le rk  
a t the  bureau has no a u th o r i ty  fro m  M r. D um as 
to  do a n y th in g  b u t  to  see th a t  th e  p o lic y  
c o rre c tly  carries o u t th e  s lip  and th e n  to  sign 
fo r  h im  b y  us ing the  s tam p  p ro v id e d . H e  has 
no a u th o r i ty  to  w a ive  a n y th in g , o r to  receive 
no tice  o f a n y  o th e r sub sc rip tio n  so as to  b in d  
M r. D um as th e re b y , o r to  do a n y th in g  except 
to  execute th e  p o lic y . I f  so i t  seems to  me to  
fo llo w  th a t  in  th e  case o f th e  w a r risks  p o lic y  
th e  s ub sc rip tion  o f the  p o lic y  carries th e  case no 
fu r th e r  th a n  th e  s lip  d id , fo r  i t  does n o t a ffect 
M r. D um as w ith  no tice  th a t  th e  13,750k on 
fre ig h t f .i.a . has now  been exceeded, and th a t  
such excess a m o un t was con tem p la ted  appeared 
on the  s lip  its e lf  w hen opened. I t  is as tho ugh  
a separate p o lic y  in  te rm s o f  the  s lip  had  been 
b ro u g h t b y  th e  b ro ke r to  M r. D um as and signed 
b y  h im  as a m a tte r  o f  course.
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As to  th e  m arine  risks  p o lic y , the  execution  a t 
th e  S ign ing  B ureau  invo lve s  n o th in g  in  th e  w a y  
o f no tice , know ledge, o r e lection except th a t  th e  
p o lic y  is executed. F o r an u n d e rw rite r  to  refuse 
to  issue a signed p o lic y  in  te rm s o f h is s lip  is a 
g rave  m a tte r , a l l th e  g ra ve r because he is n o t 
le g a lly  com pellab le  to  do so. In  business i t  
means no m ore th a n  g iv in g  th e  assured the  
means to  enforce a t  la w  r ig h ts  a lready  acqu ired 
in  substance on th e  in it ia l l in g  o f  th e  s lip . In  
t r u th  M r. D um as, o r h is  u n d e rw r it in g  agent, 
knew  n o th in g  m ore in  O ct. th a n  was kno w n  on 
th e  2 5 th  Sept., and  th e  c le rk  in  th e  S ign ing 
B ureau  kne w  n o th in g  a t  a l l  except th a t  th e  tw o  
docum ents corresponded. I  w o u ld  d ra w  a tte n 
t io n  to  one fu r th e r  p o in t. B y  th e  po lic ies the  
r is k  begins a t  noon on th e  25 th  Sept., and i f  the  
s lip  was in it ia l le d  b y  M r. D um as a t  th e  end o f 
th e  d a y  on th e  2 5 th  Sept he was a t  r is k  fo r th 
w ith ,  even th o u g h  no o th e r lin e  was in it ia l le d  
a fte rw a rds , and  the reupon  he was e n tit le d  to  
h is p re m iu m . A p p a re n tly  th e  perm iss ib le  
a m o u n t o f  cove r on fre ig h t was n o t exceeded on 
the  2 5 th  Sept a t a ll. I f  m y  in ference is r ig h t  
as th e  sh ip  was a t  r is k  fo r  tw o  days before the re  
was a n y  breach o f c o n d itio n  com ple ted, and , as 
s ign ing  th e  p o lic y  cou ld  n o t a t  a n y  ra te  a ffec t 
th e  u n d e rw rite rs ’ l ia b i l i t y  fo r  loss, i f  any, d u r in g  
th a t  pe rio d  and  th e  r ig h t  to  th e  p re m iu m  also, 
s ign ing  th e  p o lic y  canno t in  its e lf  show an 
in te n t io n  to  a ff irm  th a t  th e  insurance is  v a lid  
a t a l l  events, no m a tte r  w h a t has happened to  
th e  co n d itio n , b u t o n ly  th a t,  fo r  w h a te ve r M r. 
D um as m a y  be lia b le  on th e  s lip , he is c o n te n t 
to  be le g a lly  bound and  no m ore.

I  am  the re fo re  o f o p in io n  th a t  no w a iv e r is 
p roved  and th a t  th e  c o n d itio n  has been broken  
and  th a t  on th is  g ro un d  the  ap pe lla n ts  fa il .

L o rd  Ca v e .— M y  nob le  and learned fr ie n d  
L o rd  P a rm oor in fo rm s  me th a t  he agrees on a ll 
p o in ts  w ith  th e  o p in io n  I  have  expressed to  
y o u r  Lo rdsh ips . M y  nob le  and  learned fr ie n d  
L o rd  H a ldane  desires me to  say th a t  he concurs 
in  th e  conclus ion a t w h ich  y o u r  L o rdsh ips  have 
a rr iv e d  th a t  th is  appeal shou ld  be dism issed.

A p p ea l dismissed.

S o lic ito rs  fo r  th e  ap pe llan ts , W . and  W . 
Stocken.

S o lic ito rs  fo r  th e  respondent, W ill ia m  A .  
C rum p  and Son.

Court of |uMcatnrc.
COURT OF APPEAL.

Wednesday, Feb. 13, 1924.
(Before B a n k e s , Scrutton , and Sar g a n t , L . J J .)

T h e  Sa x ic a v a . (a)
ON APPEAL FROM THE ADMIRALTY DIVISION.
Practice  —  Counterclaim  —  Notice in  corre

spondence w ith  p la in t if fs ' so lic ito r o f 
in te n tio n  to set up  a counterclaim  —  D is 
continuance o f action— Setting up  o f counter
c la im  otherwise than in  a p leading— Whether 
notice sufficient setting up— Rules o f Supreme 
Court, Order X I X ,  r .  3, Order X X I . ,  r r .  10, 
16— Jud ica tu re  A c t  1873 (36 &  37 V ie t. c. 66), 
s. 24.

B y  sect. 24 o f the Jud ica tu re  A c t 1873, a defendant 
m ay be granted such re lie f as he m ay have 
p ro pe rly  claim ed in  h is p leading, and i t  is  
accordingly prov ided by Order X I X . ,  r .  3, that a 
defendant in  an action m ay set o ff o r set up , by 
way o f counterclaim  against the cla im s o f the 
p la in t if f ,  any r ig h t or c la im  which he could have 
cla im ed in  separate proceedings. I t  is  fu rth e r  
provided by Order X X I .  r .  16, that “  i f  in  any  
case in  which the defendant sets up a counter
c la im , the action o f the p la in t i f f  is  stayed, 
discontinued, or dismissed, the counterclaim  
m ay nevertheless be proceeded w ith ."

The defendants' so lic itors in  an action  in  
personam , c la im in g  damage sustained in  a 
co llis ion  betiveen ships, gave notice in  the corre
spondence w ith  the p la in t if fs ' solic itors o f their 
in te n tio n  to set up  a counterclaim  at the hear
in g  o f the action. Subsequently the p la in t if fs  
discontinued the ir action.

H e ld, that the notice contained in  the correspond
ence was not a “  setting up "  o f a counter
c la im  w ith in  the m eaning o f Order X X I . ,  r .  10, 
and that the counterclaim  could not be p ro 
ceeded w ith .

A ppeal  fro m  a decision o f th e  p res ident o f the 
P roba te , D ivo rce , and A d m ira lty  D iv is io n , 
d ism issing an appeal b y  th e  defendants, the 
A ng lo -S axon  P e tro leum  Com pany, owners o f 
th e  steam ship Saxicava, re fus ing  to  o rder the 
p la in t if fs , th e  owners o f th e  Greek steamer 
D espina, to  f ile  a p re lim in a ry  act.

The appeal ra ised th e  question  w he the r the 
defendants had “  set up  ”  a coun te rc la im  
w ith in  the  m eaning o f sect. 24 o f th e  Jud ica tu re  
A c t  1873 and the  re leva n t ru les o f th e  Supreme 
C ourt.

On th e  12 th  Sept. 1923 a co llis ion  to o k  place 
between the  D espina  and the  Saxicava, lt l 
w h ich  th e  D espina  was sunk. The owners ot 
th e  D espina  the reupon com m enced an action 
in  rem  in  th e  V ic e -A d m ira lty  C o u rt a t G ib ra lta r, 
and th e  defendants com m enced an action  
in  rem  in  th is  c o u n try , b u t  were unable to  
proceed as the  D espina  was sunk, and her

(a) Reported by Geoffrey Hutchinson, Esq., Barriste!' 
a t-L a w .
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owners were n o t w ith in  th e  ju r is d ic tio n . 
I t  was th e n  arranged th a t  th e  owners o f the  
Despina  should commence proceedings in  th is  
c o u n try  and abandon th e  proceedings a t 
G ib ra lta r, and the  w r i t  in  th e  present ac tion  
Was acco rd ing ly  issued. The p la in t if fs ’ so lic ito rs  
Were aware th a t  th e  defendants in tended  to  
set up  a cou n te rc la im , b u t  on th e  5 th  Jan . 1924 
th e y  file d  a no tice  o f  d iscon tinuance o f  th e ir  
action . T he  defendants acco rd ing ly  to o k  o u t 
a sum m ons, re q u ir in g  th e  p la in t if fs  to  f ile  a 
P re lim in a ry  ac t, b u t  th e  assistant reg is tra r 
dismissed th e  sum m ons. T he  defendants 
appealed, b u t th e ir  appeal was dism issed b y  the  
President (S ir H e n ry  D u ke .) T he  facts and 
argum ents fu l ly  appear fro m  th e  fo llo w in g  
ju d g m e n t, w h ich  was de live red  b y  th e  learned 
President.

S ir H e n r y  D u k e , P .— T h is  is an appeal fro m  
Ihe assis tant reg is tra r upon  his refusa l to  o rder 
de live ry  b y  th e  respondents in  th e  appeal o f a 
P re lim in a ry  a c t. The pa rties  on th e  one side 
are th e  owners o f th e  Greek steam ship Despina  
and her m aster, officers and crew , and on the  
o ther side th e  A ng lo -S axon  P e tro leum  C om pany 
L im ite d , as th e  owners o f  th e  Saxicava. The 
M atters in  question  between th e  pa rties  arise 
° u t  o f  a co llis ion  a t sea in  w h ich  th e  p la in t if fs ’ 
Vessel, th e  Despina, was sunk w ith  to ta l loss. 
The dem and o f the  defendants in  th e  co llis ion  
action  fo r  a p re lim in a ry  a c t raises som ewhat 
d iff ic u lt  questions o f  p ra c tice , and i t  has to  be 
approached under th e  w e ig h t o f  the  observa tion  
made on b e h a lf o f  th e  respondents th a t  the re  
does n o t appear to  be an y  business reason w h y  
Ihe appe llan ts  shou ld  be seeking to  com pel 
Lde respondents to  de live r a p re lim in a ry  act. 
'v e i l , I  do n o t m yse lf ta k e  th a t  v ie w . I  th in k  
me appe llan ts  have business reasons fo r  seek- 
ln g to  com pel th e  respondents to  de live r a 
P re lim in a ry  act. T he  respondents, w ho were 
P la in tiffs  in  th e  a c tio n  in  question , are owners 
? o t res ident o r do m ic iled  in  th is  c o u n try , and 
th e ir  vessel was sunk, and i t  m ay  be o f ad van t- 
a§e to  th e  appe llan ts  to  be able, in  a s u it to  
' vh ich th e  respondents are ex necessitate 
Parties, to  o b ta in  a ju d g m e n t in  th is  ju r is d ic tio n . 
7*0 th a t  I  do n o t accept th e  suggestion th a t  
there is no business im p o rtan ce  in th is  dem and 
"duch  is be ing s trenuous ly  pressed b y  the  
aPPellants.

The d if f ic u lty  o f th e  question arises b y  
mason o f th is , th a t  a t a t im e  when p r im a  facie  
tn  • respondents were e n tit le d  to  d iscon tinue  
Ueir ac tio n , in  th e  present m o n th  th e y  served 

"m a t, on th e  face o f  i t ,  was a p e rfe c tly  good 
u°tice  o f  d iscon tinuance , and  h a v in g  been 
galled upon fo r  a p re lim in a ry  a c t unde r O rder 
;y IX .  r .  28, th e  respondents’ so lic ito rs  rep lied  :
“ Th,acre is n o t an y  ac tio n  ; o u r c lien ts  are n o t 
P a in tiffs , and so the re  is no r ig h t  on y o u r  p a r t 
0 dem and a p re lim in a ry  ac t ; o u r c lien ts  are 

ffm t 0f  t i lese proceedings.”  T hereupon the  
appellants rep lied  in  substance : “  W e ll, i f
y °u  are n o t p la in t if fs , you  are defendants to  
° Ur coun te rc la im . W e set i t  up  in  th e  ac tion , 
ahd i t  subsists. The cou n te rc la im  being set 

P m  th e  ac tio n  ” — as is said, accord ing to  the

requ irem en ts  o f  O rder X X I . ,  r .  16— “  i t  m us t 
proceed, and ” — say th e  appe llan ts— “  now  
we have a cou n te rc la im  set up  in  th is  ac tio n , 
and a lth o u g h  y o u  m a y  abandon and d iscon tinue  
y o u r c la im , you  canno t d iscon tinue  o u r cou n te r
c la im .”  T h a t is th e  substance o f  th e  m a tte r, 
and  th a t ,  o f  course, raises tech n ica l questions 
o f some c o m p le x ity . The f irs t  w h ich  i t  is 
necessary to  consider arises under O rder X I X . ,  
r. 28, and invo lves  th e  cons idera tion  o f th a t  ru le , 
and o f O rder X X I . ,  r .  16, w h ich  I  have m en
tion ed . I  w i l l  re fe r to  those orders and rules 
again p resen tly . N o w , in  a d d itio n  to  th a t  
con ten tio n , th e  appe llan ts  m ake an o the r con
te n tio n  w h ich  is based upon the  p a r tic u la r  
facts o f the  case, and I  w i l l  deal w i th  th a t  before 
I  deal w ith  th is  question  o f la w  w h ich  is in 
vo lved . In  substance, th e  appe llan ts  say : 
“ You ,  th e  respondents, b y  y o u r  so lic ito rs , 
when the  sub jec t o f th e  loss o f y o u r vessel 
and th e  damage to  o u r vessel b y  the  co llis ion  
was in  discussion between us, and a f te r  you  had 
in s titu te d  some proceedings, u n d e rto o k  to  
de live r and file  an u n d e rta k in g  fo r  b a il.”  
N o w , i f  th a t  were so, in  m y  ju d g m e n t the  
appe llan ts  w o u ld  have a v e ry  sub s tan tia l 
g round  fo r  endeavouring , b y  some means, to  
enforce aga inst th e  so lic ito rs  w ho were said to  
have g iven  th e  u n d e rta k in g , and aga inst the  
c lien ts , eve ry  step th a t  was necessary to  
m ake th e  proceedings between the  pa rties  
e ffectua l in  o rd e r to  de te rm ine  th e  con
tro v e rs y  in  th is  ju r is d ic t io n  between them . 
I  lo o k  a t th e  facts o f  th e  case in  o rd e r to  see 
w he the r I  ou gh t to  h o ld  th a t,  a p a rt a lto ge th e r 
fro m  th e  c o n s tru c tio n  o f  the  ru les, th e  re 
spondents, b y  th e ir  so lic ito rs , have bound 
them selves to  g ive  an u n d e rta k in g  fo r  b a il. 
N o w  I  heard w h a t M r. L a n g to n  said, and to o k  
accoun t o f th e  e x te n t to  w h ich  i t  was in  d ispu te , 
b u t re a lly  th e  m a tte r  arises upon th e  c o r
respondence between th e  pa rties . There  are 
no a ffid a v its  ; a lth o u g h  I  gave leave to  f ile  
a ffid a v its  w hen th e  sum m ons was a t hearing  
la s t week, n e ith e r p a r ty  has file d  an a ff id a v it ,  
and I  come back to  th e  correspondence. N ow , 
in  o rder to  unde rs tand  th e  correspondence 
i t  is necessary to  see e x a c tly  to  w h a t i t  re lates. 
The co llis ion  and s in k in g  o f  th e  respondents’ 
sh ip  to o k  place on the  12 th  Sept, and fo r th 
w ith — nam ely , on th e  13 th— the  respondents 
in s t itu te d  an ac tio n  in  rem  in  the  V ice- 
A d m ira lty  C ourt a t G ib ra lta r . The ac tio n  
in  rem  led  to  the  correspondence. The ac tio n  
in  rem  has been d iscon tinued . The respondents 
became p la in t if fs  in  an a c tio n  in  personam  in  
th is  ju r is d ic tio n . There be ing a t th e  t im e  an 
ac tio n  in  rem , the  respondents’ so lic ito rs  w ro te  
to  th e  appe llan ts , saying th a t  th e y  were 
in s tru c te d  on b e ha lf o f  th e  respondents, and 
th e y  were advised th a t  an ac tio n  had been 
commenced in  G ib ra lta r  aga inst the  ap pe lla n ts ’ 
sh ip  ; b u t th a t  i t  was th e  w ish  o f the  
respondents and the  appe llan ts  th a t  th e  p ro 
ceedings should take  place in  E n g la n d . Then 
th e y  w e n t on to  say : “  O u r c lien ts  have no 
ob je c tion  to  th e  case be ing trans fe rre d  to  
Lond on  upon the  unde rs tand ing  th a t  you  w ill
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be prepared to  p ro v id e  b a il up  to  th e  s ta tu to ry  
l im ita t io n  o f l ia b i l i t y  o f  y o u r  vessel, p lus a sum 
to  cover th e  usual in te rests  and costs. I f  you  
w i l l  a t  once re fe r us to  so lic ito rs  here w ho w il l  
g ive  th e  necessary un de rta k ing s  to  accept 
service, appear and  p ro v id e  b a il as s ta ted , we 
w i l l  a rrange fo r  th e  G ib ra lta r  proceedings to  be 
w ith d ra w n .”  T h a t le tte r  re la tes, as I  say, to  
th e  a c tio n  in  rem  in  G ib ra lta r . T he  answer was 
a le t te r  fro m  th e  ap pe lla n ts ’ so lic ito rs  in  w h ich  
th e y  said th a t  th e y  were prepared to  g ive  an 
u n d e rta k in g  in  lie u  o f b a il, as proposed b y  the  
respondents, “  on  the  unde rs tand ing  th a t  you  
g ive  us a cross-undertak ing  in  respect o f the  
damage susta ined b y  th e  Saxicava  and th a t  
yo u  w i l l  w ith d ra w  th e  proceedings w h ich  we 
unde rs tand  have been com m enced in  G ib ra lta r  
aga inst o u r c lie n ts ’ vessel.”  Then  th e y  say : 
“  W e a w a it th e  rece ip t o f y o u r  w r i t  and we w ill 
endorse ou r u n d e rta k in g  the re on .”  I n  answer 
to  th a t  th e  respondents ’ so lic ito rs  rep lied  th a t  
th e ir  c lien ts  had  decided to  w ith d ra w  the 
G ib ra lta r  proceedings and to  proceed against 
th e  appe llan ts  in  personam  in  th is  c o u n try . 
T he  ap pe lla n ts ’ so lic ito rs  the reupon  rep lied  
th a t  th e  respondents’ so lic ito rs  had  agreed to  
g ive  a cross-undertak ing . T h a t was denied, 
and  the re  th a t  correspondence, fo r  th e  tim e , 
ceased. T h a t was as e a rly  as th e  17 th  Sept. 
The appe llan ts  on th e  14 th  Sept.— a t th e  tim e  
o f  th e  conversa tions and th e  le tte rs  w h ich  had 
passed— had issued a w r i t  in  rem  in  Lond on  
aga inst th e  D espina, b u t th e y  o b v io u s ly  cou ld  
n o t proceed upon  i t .  The respondents on th a t  
same da y  had  com m enced an a c tio n  in  personam  
— th e  ac tio n  w h ic h  is here in  question— against 
th e  A ng lo -S axon  P e tro leu m  C om pany and 
correspondence fo llow e d  upon  th a t.

N o w , m a tte rs  be ing in  th e  p o s itio n  I  have 
s ta ted  dow n to  th e  17 th  Sept, and an a c tio n  in  
personam  b y  th e  respondents aga inst th e  appe l
la n ts  h a v in g  been in s titu te d , d u r in g  th e  la t te r  
p a r t  o f  la s t yea r com m un ica tions passed 
between th e  pa rties , and in  N o v . and Dec. 
th e  appe llan ts  ca lled  upon  th e  respondents 
— th e  p la in t if fs  in  th e  ac tio n — to  file  th e ir  
p re lim in a ry  a c t. T w o  orders were made fo r  the  
f il in g  o f  a p re lim in a ry  act, b u t  those orders 
do n o t m a te r ia lly  a ffec t the  case, because, i f  no 
co u n te rc la im  was set up, th e  t im e  had n o t 
a rr iv e d  w hen i t  had become im possib le , under 
th e  ru les, to  d iscon tinue , th e  ac tio n . There 
were com m un ica tions  also b y  te lephone, in  
w h ich  th e  respondents’ so lic ito rs  ascerta ined 
th e  a m o u n t o f  th e  loss a lleged to  have been 
susta ined b y  th e  appe llan ts  in  respect o f the  
damage to  th e ir  sh ip . N o w  i t  is said upon 
th a t  correspondence, and  upon  th e  necessary 
im p lic a tio n  a ris in g  fro m  i t  as w e ll as in  re la tio n  
to  th e  business m eaning o f these in q u ir ie s  as to  
w h a t was th e  a m o u n t o f  th e  damage, th a t  the  
now  respondents b y  th e ir  so lic ito rs  un d e rto o k  to  
g ive  b a il, o r an u n d e rta k in g  in  lie u  o f  b a il, to  
m eet th e  c la im  o f th e  appe llan ts  in  respect o f the  
dam age to  th e ir  sh ip  in  th is  ju r is d ic t io n . The 
bu rden  o f  p ro o f as to  th a t  is upon  the  appe l
la n ts . So fa r  as th e  correspondence goes, i t  
ends w ith  an abso lu te  den ia l b y  th e  respondents’

so lic ito rs  th a t  th e y  had g iven  th e  alleged un de r
ta k in g , and  th e y  say— i t  is co rrobo ra ted  in  
some s lig h t and in d ire c t w ays in  th e  tra n sa c tio n —  
“ W e n o t o n ly  d id  n o t g ive such an un d e rta k in g  
b u t  we had  no a u th o r ity  to  do so. W h a t we 
were speaking o f was th e  ac tio n  in  rem  in  
G ib ra lta r , and i t  had  been w ith d ra w n  and 
the re  had  been a s u b s titu t io n  o f proceedings 
here, and w hen o u r c lien ts  understood w h a t the  
s itu a tio n  was, o r was alleged to  be, th e y  
decided a t once to  take  no proceedings in  rem 
aga inst th e  appe llan ts  o r th e ir  vessel b u t to  
proceed in  personam .”  L o o k in g  a t th e  whole 
m a tte r  i t  seems to  me th a t  th e  appe llan ts 
have n o t satisfied th e  bu rden o f p ro o f th a t  is 
upon th e m , and th a t  the re  is n o t here any 
evidence upon  w h ic h  th e  c o u rt ou gh t to  a c t o f a 
concluded agreem ent between th e  pa rties  fo r 
th e  g iv in g  o f b a il so as to  necessitate th a t  the  
respondents shou ld  proceed w ith  th is  li t ig a t io n  
in  a ll its  va rious branches in  th is  ju r is d ic tio n . 
The subm ission upon  th e  p a r tic u la r  fac ts  o f 
th e  case the reupon  fa ils , and  i t  is necessary 
to  consider w he the r, a p a rt a lto ge th e r fro m  any 
agreem ent between th e  pa rties , th e  respondents 
are bound b y  th e  tru e  e ffect o f th e  ru les re la tin g  
to  th e  m a tte r to  d e live r a p re lim in a ry  act. 
N o w  th a t  depends upon th e  te n o r o f th e  rules 
to  w h ic h  I  have re ferred. Some a u tho ritie s  
were re fe rred  to  : and  am ong th e m  th e  cases 
o f  B ild t  v . F o y  (9 T im es L .  R ep . 34, 83), and a 
case in  th is  d iv is io n — a ju d g m e n t o f L o rd  
M ersey, in  th e  case o f The S a lyb ia  (11 Asp- 
M a r. L a w  Cas. 358 ; 101 L .  T .R ep . 959 ; (1910) 
P . 25), and an o the r case h a v in g  an in d ire c t 
bearing on the  m a tte r— the  case o f Re General 
R a ilw a y  Syndicate  (82 L .  T . R ep. 134;  
(1900) 1 Ch. 365, 369). I t  is n o t suggested 
th a t  e ith e r o f th e  cases concludes th is  m a tte r. 
I n  the  case o f B ild t  v . F o y  th e  question  arose 
as to  w hen i t  cou ld  be said th a t  a coun te rc la im  
had  been set up  in  an ac tio n  so as to  m ake the 
the re to fo re  p la in t if f  sub ject to  l ia b i l i t y ,  the 
s h o rt question  be ing as to  w h e the r a coun te r
c la im  had been set up . The  ac tio n  was an 
a c tio n  in  th e  K in g ’s B ench D iv is io n  in  w h ich  
th e  p la in t if f  w ho had b o ug h t t im b e r  and 
received i t  was seeking to  p re ven t b y  in ju n c 
t io n  th e  n e g o tia tio n  o f some b ills  he had given 
in  respect o f i t ,  and in  th e  course o f the  in te r 
lo c u to ry  proceedings the  p la in t if f  had been 
ordered as a c o n d itio n  o f  con tinuance o f an 
in ju n c t io n , to  b r in g  in to  c o u rt 800/., which 
was to  rem a in  in  c o u rt to  ab ide th e  o rd e r o f the 
c o u rt. As the  m a tte r  developed he gave notice 
o f d iscon tinuance o f his ac tio n , and he the re 
upon app lied  fo r  pa ym en t o u t o f  c o u rt o f the 
800/. on  th e  g round  th a t  th e  a c tio n  in  respect 
o f  w h ich  i t  was p a id  in  was a t an end. l i e  was 
m e t w ith  th e  re p ly  : “  Y o u  were ordered fo r 
eq u ita b le  reasons to  pa y  800/. in to  c o u rt m 
these proceedings, to  ab ide the  o rd e r o f the 
c o u rt and no o rd e r has been m ade, and u n til 
the re  is c lear evidence as to  w he the r the  defen
dan ts  in te n d  to  proceed w ith  the  counterc la im  
w h ich  th e y  set up  b y  a ff id a v it no o rder should 
be m ade.”  The question in c id e n ta lly  arose 
w h e the r th e  s ta tem e n t o f the  coun te rc la im  0
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the defendants b y  a ff id a v it  was a se ttin g  up o f 
t ile  coun te rc la im , and the re  is a d is tin c t in t im a 
t io n  in  th e  ju d g m e n t o f th e  L o rd  C h ie f Justice  
(L o rd  Coleridge) th a t  a cou n te rc la im  m ay  be 
se t up  otherw ise th a n  in  th e  defence, as p a r t  o f 
the  defence. T h a t case was disposed o f upon 
equ itab le  grounds, and I  no tice  th a t  th e  learned 
judge, w ho was s it t in g  w ith  th e  L o rd  C h ie f 
Justice, d id  n o t expressly a d o p t h is v ie w . The 
case w e n t to  th e  C o u rt o f A ppea l, and, in  th e  
C ourt o f A ppea l, L o rd  E sher, on b e h a lf o f  the  
cou rt, said th a t  th e  question  w he the r a cou n te r
c la im  cou ld  be set up  otherw ise th a n  in  the  
P lanner prescribed b y  th e  ru les was a ve ry  
serious question  w h ich , i f  i t  had to  be decided, 
m ust be decided b y  th e  whole C o u rt o f  A ppea l, 
convened fo r  the  purpose. S in g u la rly  enough, 
a lthough  a v e ry  lo ng  t im e  has passed since then , 

never has been necessary th a t  th e  question 
should be decided in  th e  C o u rt o f  A ppea l.
. N o w  in  th is  c o u rt in  th e  case o f  The Salyb ia , 
111 1910, L o rd  M ersey in tim a te d  considerable 
doub t as to  w h e the r a cou n te rc la im  cou ld  be 
set up  except b y  a  p lead ing , b u t  he said th a t,  
111 th a t  case, a ll th a t  the re  was was w h a t he 
called “  a casual reference in  a le t te r , ”  and th e  
counterc la im  had n o t been set up  the re  a t the  
tim e  when th e  a c tio n  was d iscon tinued . N o w  
" 'h a t is re lied  upon here is th e  express no tice  to  
the respondents on the  p a r t  o f  th e  appe llan ts  

the  existence o f a cou n te rc la im  o r grounds 
t ° r  a cou n te rc la im  on th e  p a r t  o f  th e  appel- 
*ants, and a discussion upon  th e  fo o tin g  th a t  
the appe llan ts  were s e ttin g  up a r ig h t  to  p ro 
ceed b y  cou n te rc la im . I t  is said th a t  th a t  is, 
and ough t to  be regarded as, th e  s e ttin g  up o f a 
counterc la im . W hen  th e  rules are re ferred 
to — and, a fte r  a ll,  th e  ru les unde r w h ich  
countercla im s are set up  m us t be, a t an y  ra te  
m the va s t m a jo r ity  o f  cases, th e  absolute 
SOide to  de te rm ine  w h e the r a cou n te rc la im  is 
set up— i t  seems to  me th a t  upon , a t an y  ra te , 
he p r im a ry  m eaning o f th e  re leva n t ru les, the  

m te n tio n  o f  th e  fram ers o f  th e  ru les is th a t  
coun te rc la im  sha ll be set up  b y  p lead ing, and 
ha t when th e y  re fe r, in  O rder X X I . ,  r .  16, to  

a case in  w h ich  th e  de fendan t sets up a cou n te r
cla im , and say : “  I f  in  an y  case in  w h ic h  the  
defendant sets up  a cou n te rc la im  th e  ac tio n  
0 . the  p la in t if f  is stayed, d iscon tinued  o r dis- 
"Ussed, th e  cou n te rc la im  m ay , nevertheless, be 
Proceeded w ith , ”  th e y  mean when the  defen- 

an t sets up  a cou n te rc la im  in  th e  cause, 
to o  n o t say th a t  th a t  exhausts a ll poss ib ilities .

seems to  me, ha v in g  regard to  th e  scheme o f 
he rules, th a t  th e  p o s s ib ility  o f s e ttin g  up a 

counterc la im  arose under th e  Ju d ica tu re  A c t 
o f 1873, s. 24.

1 he ru les w h ich  were m ade to  c a rry  in to  effect
th a t section o f  th e  J u d ic a tu re  A c t, are rules

h ich have n o t been s u b s ta n tia lly  changed, a t 
hy  ra te  in  recent tim es, and th e  f irs t  o f  them  

wh- consid e ra tio n  here is O rder X I X . ,  r .  3, 
a . h  p rov ides th a t  : “ A  de fendan t in  an 

c tion  m ay  set o ff o r  set up  b y  w a y  o f  counter- 
hhn against th e  r ig h ts  o f  th e  p la in t if fs  any 

*Sht o r c la im  w h e the r such set o ff o r counter- 
aiIh  sound in  damages o r n o t, and such

set o ff o r  cou n te rc la im  sha ll have th e  same 
effect as a cross-action so as to  enable the  
c o u rt to  pronounce a fin a l ju d g m e n t in  the  
same a c tio n .”  A l l  th e  subsequent rules 
w ith  regard to  the  s e ttin g  up  o f a cou n te r
c la im  are founded upon  and have th e ir  
genesis in  th a t  general ru le . T h a t general ru le  
relates to  th e  se ttin g  up  o f  a cou n te rc la im  in  
the  ac tio n  b y  a p lead ing  so th a t  ju d g m e n t m ay 
be g iven  upon  i t  pu rsua n t to  the  J u d ic a tu re  A c t, 
and the re  is a ru le , to  w h ich  I  need n o t pause to  
re fer, b y  w h ic h  i t  is d irec ted  th a t  c o u n te r
cla im s sha ll be set up  in  th e  defence. I t  is n o t 
necessary fo r  m e to  consider w h e the r th a t  is 
exhaustive . I  bear in  m in d  th a t  th e  procedure 
under th e  J u d ic a tu re  A c t  and ru les p e rm it o f 
th e  t r ia l  o f  cases between pa rties  upon  a ff id a v it 
— p a r t ic u la r ly  b y  reason o f  th e  O rder X I V .  
procedure in  th e  K in g ’ s Bench D iv is io n . A t  
an y  ra te , the re  is a p ro v is io n  fo r  t r ia l  upon 
a ff id a v it,  and I  have no d o u b t th a t  in  th is  
c o u rt yo u  m ig h t proceed to  t r ia l  upon p re 
lim in a ry  acts, i f  th e  substance o f th e  m a tte r  
a d m itte d  o f  i t ,  and the re  w o u ld  the re  be no 
cou n te rc la im  set up  in  th e  s t r ic t  sense o f  th e  
ru les, b u t  th e  pa rties  w o u ld  be bo un d  b y  con
s id e ra tion  o f  th e  general p o lic y  o f th e  la w  
in  respect o f th e  conduct o f l i t ig a t io n  to  
proceed where th e y  had in  effect u n de rta ken  to  
proceed.

I n  th is  case the re  is no a ff id a v it.  There  is 
n o th in g  in  th e  cause ; the re  is correspondence ; 
the re  is express no tice  o f  th e  a lleged cou n te r
c la im — th a t  is, o f  th e  r ig h t  to  m a in ta in  a 
cou n te rc la im  ; and the re  is a discussion upon 
th e  fo o tin g  o f i t ,  and  th e  appe llan ts  th o u g h t 
th e y  had g o t an  u n d e rta k in g  fo r  b a il. T hey  
have n o t m ade th a t  o u t. The question is 
w h e the r correspondence between th e  pa rties  n o t 
es tab lish ing an agreem ent, b u t  g iv in g  no tice  o f 
grounds o f  cou n te rc la im , is su ffic ie n t to  be 
he ld  unde r th e  ru les to  set up  a cou n te rc la im . 
I n  m y  op in ion , i t  is e n tire ly  c o n tra ry  to  th e  
p la in  m eaning o f  the  rules and to  a n y  extension 
o f th e  rules w h ich  is consis ten t w ith  th e ir  
general te n o r to  allege th a t  a cou n te rc la im  m ay  
be set up  b y  no tice  ou ts ide  th e  ac tio n , w i th 
o u t an y  se ttin g  o f i t  u p  b y  a n y  proceeding in  
th e  ac tion .

I t  has been necessary because o f th e  com plex 
n a tu re  o f  th is  question  and  th e  w a n t o f a u th o 
r i t y ,  to  deal w ith  i t  a t  some le n g th . The 
pa rties  were e n tit le d  to  kn o w  th e  grounds upon 
w h ich  i t  is de a lt w ith . T h e y  argued i t  s tre n u 
ous ly , and th e  re su lt is th a t  th e  appeal is d is 
missed and th e  appe llan ts  m us t p a y  th e  costs 
o f i t .

The defendants appealed.
Langton  (Raeburn , K .C . w ith  h im ) fo r  th e  

appe llan ts .— The m eaning o f “  se ttin g  up  ”  a 
cou n te rc la im  is n o t c lear fro m  th e  ru les. 
“  S e ttin g  up ”  canno t be confined to  “  set up  in  
a defence,”  because i t  is c lear th a t  a c o u n te r
c la im  can be set up  b y  a ff id a v it in  O rder X I V .  
proceedings. I t  is su ffic ien t i f  th e  o th e r side 
has no tice  in  th e  course o f  correspondence o f  the  
in te n tio n  to  set up  a cou n te rc la im .
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R eliance was placed upon  :
W hite ley 's  case (Re General R a ilw ay  S y n d i

cate), 82 L . T . R ep. 134 ; (1900) 1 Ch. 
365 ;

B ild t  v . F o y , 1892, 9 T im es L .  R ep. 34, 83 ;
The S a lyb ia , 11 A sp. M ar. L a w  Cas. 358 ; 

101 L .  T . R ep . 959 ; (1910) P . 25.
D u n lo p , K .C . and Balloch  fo r  th e  respondents 

were n o t ca lled  on.

Bankf.s, L .J .— I  w ish  pe rsona lly  th a t  I  
cou ld  do som eth ing  here to  assist, b u t I  am 
a fra id  th e  language o f  th e  rules is too  
s trong , and  in  substance I  e n tire ly  agree w ith  
the  v ie w  ta ke n  b y  th e  learned P res ident. The 
m a te ria l fac ts  are these : the re  ha v in g  been a 
co llis ion  between th e  D espina  and th e  Saxicava, 
the  ow ner o f th e  Despina, th e  vessel th a t  
was sunk, s ta rte d  proceedings in  rem  in  G ib 
ra lta r .  Subsequently , th e  respective so lic ito rs  
g o t in to  co m m u n ica tion  as to  w h e the r i t  w o u ld  
n o t be b e tte r to  commence proceedings in  
E ng la nd  and d iscon tinue  th e  proceedings in  
G ib ra lta r . T h a t course a p p a re n tly  was agreed 
to , and th e  owners o f  th e  vessel Despina, 
w ho were Greek sub jects, com m enced an ac tio n  
in  personam  in  th is  c o u n try  aga inst th e  owners 
o f  th e  Saxicava  and  th e  la t te r  s ta rted  an 
a c tio n  in  rem  in  th is  c o u n try  b y  issu ing a w r it ,  
w ith  w h ich  i t  was im possib le  fo r  the m  under 
th e  c ircum stances to  proceed because th e  
D espina  was a t th e  b o tto m  o f th e  sea. H o w 
ever, th e y  d id  issue th is  w r i t ,  and  I  th in k  the  
s trongest p o in t th a t  has been made in  th e ir  
fa v o u r is th a t  th e y  d id  in  fa c t ta ke  th a t  legal 
proceeding, and  proceed as fa r  as th e y  cou ld  
go w ith  i t ,  nam e ly , th e  issue o f th e  w r i t .  I t  
was o b v io u s ly  a n tic ip a te d  in  th e  f irs t  instance 
th a t  th e  r iv a l c la im s— because the re  were r iv a l 
c la im s, th e  owners o f  each vessel b lam in g  the  
owners o f th e  o th e r— should  be proceeded w ith  
in  th is  c o u n try , and i t  was o n ly  because o f 
some m isunders tand ing  ab ou t th e  g iv in g  o f 
s e cu rity  th a t  u lt im a te ly  th e  owners o f the  
D espina  d iscon tinued  th e ir  ac tio n  before i t  had 
proceeded beyond an appearance. The de
fendan ts , under those circum stances, arc placed 
in  a d if f ic u lty .  T hey  had com m enced th is  
a c tio n  in  rem  w ith  w h ich  th e y  cou ld  n o t 
proceed, and th e y  have now  ta ke n  these 
proceedings in  personam  aga inst the  owners 
o f  th e  Greek vessel in  th is  c o u n try  to  t r y  and 
estab lish , i f  th e y  can, th a t  th e y  have n o t lo s t 
th e ir  r ig h t  o f cou n te rc la im  b y  reason o f  the  
d iscon tinuance  b y  th e  p la in t if fs  o f th e ir  ac tio n .

N o w , th e  d if f ic u lty  in  w h ich  defendants who 
have w ith in  th e  m eaning o f th e  rules set up  a 
co u n te rc la im  m ig h t be p u t,  in  the  even t o f 
th e  p la in t if f  d isco n tin u in g , had to  be m e t b y  a 
special ru le — nam ely , O rder X X I . ,  r. 16 : “  I f  
in  an y  case in  w h ich  the  de fendan t sets up a 
cou n te rc la im , th e  ac tio n  o f th e  p la in t if f  is 
stayed, d iscon tinued , o r dism issed, th e  c o u n te r
c la im  m a y  nevertheless be proceeded w ith . ”  
The o b je c t o f th a t  ru le  and th e  necessity fo r  i t  
are obvious because th e  r ig h t  o f  cou n te r
c la im  takes its  o r ig in  fro m  sect. 24 o f  the  
J u d ic a tu re  A c t o f 1873, w h ich  gives th e  c o u rt

pow er to  g ra n t to  a de fendan t a ll such re lie f 
aga inst a p la in t if f  as th e  de fendan t sha ll have 
p ro p e rly  c la im ed b y  his p leadings. The effect 
o f  d isco n tin u in g  is to  rem ove the  p la in t if f  from  
th e  proceedings ; and, the re fo re , unless the  
d if f ic u lty  was p ro v id e d  fo r  b y  o th e r rules dealing 
w ith  th e  m a tte r, th e  de fendants ’ case w o u ld  no 
longer come w ith in  the  language o f  sect. 24 
in  th e  even t o f th e  p la in t if f  d isappearing  from  
th e  a c tio n  b y  means o f  d iscon tinuance . So 
th is  ru le  is fram ed , and th a t  uses an expression 
“  sets up ”  o f w h ich  the re  is no d e fin itio n  in  the 
rules ; b u t  fro m  th e  rules them selves i t  appears 
th a t  i t  is used in  a d iffe re n t sense w ith  reference 
to  d iffe re n t sub je c t-m a tte rs . F o r instance, 
O rder X I V . ,  r .  4 deals w ith  a case o f  an ap p lica 
t io n  b y  a p la in t if f  unde r O rder X I V .  fo r  ju d g 
m en t : “  I f  i t  appear th a t  the  defence set up 
b y  the  de fendan t applies o n ly  to  a p a r t  o f the 
p la in t if f ’s c la im ,”  and so fo r th . The “  s e ttin g 
up  ”  the re  m ust necessarily re fe r to  a s e ttin g 
up  in  an a ff id a v it,  because a t th a t  stage o f  the 
proceedings the re  is no o th e r process b y  w h ich  
the  de fendan t can set up  th is  defence. I t  is 
p la in , the re fo re , th a t  th e  phrase “  set up  ”  is 
n o t used in  th e  ru les a lw ays in  th e  same sense. 
B u t  i t  does seem to  me th a t  “  set up  ”  can 
o n ly  re fe r to  some step in  th e  proceedings 
w h ich  is e ith e r d irec ted  b y  o r recognised by 
th e  ru les, because i t  is in  reference to  such 
m a tte rs  o n ly  th a t  th e  ru les are dea ling  ; and 
w hen i t  speaks o f s e ttin g -u p  a defence i t  m ust 
m ean set up  in  some proceeding w h ich  is 
recognised o r d irec ted  b y  th e  ru les. U nde r 
O rder X I V .  th e  proceeding is b y  w a y  o f 
a ff id a v it ,  b u t  w hen one comes a stage fu rth e r 
and  refers to  p leadings i t  seems to  me th a t 
O rder X X I . ,  r .  16, in  speaking o f “  se ttin g -up  ’ 
m u s t re fe r to  a se ttin g -u p  in  a p lead ing, o r, a t 
an y  ra te , in  some proceeding w h ich  is recognised 
o r d irec ted  b y  th e  ru les, and  w h ich  becomes 
p a r t  o f  th e  reco rd , o r som eth ing w h ich  is filed 
in  th e  c o u rt.

W e have been re ferred to  th ree  au tho ritie s , 
and i t  is p la in  fro m  tw o  o f  th e m  th a t  th e  cou rt 
considered th a t  a cou n te rc la im  w h ich  was 
set up  b y  w a y  o f  a ff id a v it  was su ffic ien t and in 
one o f  the m , a lth o u g h  i t  was n o t set up  under 
O rder X I V .  N o w  in  th e  f irs t  case, th a t  o f 
B ild t  v . F o y  (9 T im es L .  R ep. 34, 83), the 
facts were th a t  a sum  o f 800Z. had been paid 
in to  c o u rt and th e  p la in t if f  desired to  get it  
o u t ; th e  de fendan t desired th a t  i t  should 
rem a in  where i t  was, and b y  a ff id a v it he asserted 
— and in  th a t  sense set up— th a t  he had go t a 
coun te rc la im , and th a t,  the re fo re , u n t il th a t 
was disposed o f, th e  c o u rt ou gh t n o t, in  the 
exercise o f its  d isc re tion , to  o rder the  money 
to  be p a id  o u t. The D iv is io n a l C o u rt and the 
C o u rt o f A pp ea l also th o u g h t th a t  th e  assertion 
b y  th e  de fendan t o f  th e  existence o f  th e  coun te r
c la im  was a su ffic ie n t s e ttin g  up o f  the  coun te r
c la im  to  p re ven t th e  p la in t if f ,  w ho subsequently 
d iscon tinued , fro m  saying th a t  th e  defendant 
had no r ig h t  to  proceed w ith  th e  counterc la im - 
In  W hite ley's  case (Re General R a ilw a y  Syndicate 
(82 L .  T . R ep . 134 ; (1900) 1 Ch. 365, 369) the 
cou n te rc la im  was set up  in  an a ff id a v it under
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Ct . o f  A p p .] The Saxicava. [Ct. of App.

Order X IV . ,  and th e  M aste r o f  th e  R o lls ,
*n the  p a r t  o f  h is ju d g m e n t re fe rr in g  to  th is  
n ia tte r, says : “  N o w  i t  is  tru e  th a t  th e  p e t it io n  
to  w in d  up  was presented before he cou ld  
Put in  his cou n te rc la im . I f  he had p u t  in  his 
coun te rc la im  th e  case w o u ld  n o t have been 
arguable. The d if f ic u lty  arises fro m  th e  fa c t 
th a t he had  n o t p u t  in  h is  cou n te rc la im . B u t 
he g o t leave to  defend upon  th e  a ff id a v it to  
" 'h ich  I  have re fe rred , and I  th in k  he d id  a ll 
th a t cou ld  be reasonably expected to  assert in  
a legal proceeding his r ig h t  to  repud ia te  these 
shares. T h a t is the  p r in c ip le  on w h ich  the  
cou rt has acted in  several cases.”  I  do n o t 
th in k  I  need re fe r to  The Sa lyb ia  (11 A sp. M ar. 
haw  Cas. 358 ; 101 L .  T . R ep. 959 ; (1910) 
P- 25) except to  say th a t  the re  B ig ha m , P. 
Seems to  have ta ke n  a v e ry  s trong  v ie w  abou t 
the c o n te n tio n  th a t  i t  was su ffic ien t to  set up  a 
coun te rc la im  in  o rder to  b r in g  th e  de fendant 
w ith in  th e  ru les  i f  he has s im p ly  asserted i t  
° r  re fe rred  to  i t  in  correspondence, because th e  
^earned ju dg e  speaks the re  o f a mere casual 
'U ten tion  to  p re fe r a coun te rc la im .

U n de r these circum stances, I  confess w ith  
regre t, b u t  s t i l l  w i th  a c lear v iew , I  have come 
to  the  conclusion th a t  th is  appeal m us t be 
dismissed w ith  costs.

Sckutton, L .J .—The defendants desire to  
Proceed w ith  a cou n te rc la im  against the  
P la in tiffs , who have d iscon tinued  th e ir  ac tion , 
^ h e th e r  th e y  can do so o r n o t tu rn s  on O rder 
X X l . ,  r .  16, w h ich  confines th e ir  r ig h t  to  go 
co w ith  th e  cou n te rc la im  to  cases where th e y  
have “  set up  ”  a cou n te rc la im , and th e  question 

as to  th e  m eaning o f these words in  th e  ru le . 
There is n o th in g  on th e  files o f  th e  c o u rt, o r on 
lire  proceedings o f th e  c o u rt, to  show th a t  th e y  
have ever set up  an y  coun te rc la im . B u t  w h a t 
!s alleged to  be a se ttin g -u p  o f a coun te rc la im  
ls th a t  th e  de fendants ’ so lic ito rs  have w r it te n  
a le tte r  to  th e  p la in t if fs ’ so lic ito rs  saying th a t  
l*16 defendants are go ing to  set up  a cou n te r
cla im . The question  is : Is  th a t  w ith in  the  
Cleaning o f  these ru les, “  se ttin g  up ”  a cou n te r
c la im  ?

The r ig h t  o f  cou n te r-c la im  comes in  fro m  the  
'’ bd ica tu re  A c t  o f 1873, s. 24, sub-s. 3, o f w h ich  
Provides th a t  th e  cou rts  sha ll have “  power 
to  g ra n t to  a n y  de fendan t in  respect o f any 
ecffiita b le  estate o r r ig h t ,  o r  o th e r m a tte r o f 
eclui t y ,  and  also in  respect o f  an y  legal estate, 
n gh t, o r  t i t le  c la im ed o r asserted b y  h im , a ll 
Such re lie f aga inst a n y  p la in t if f  o r p e tit io n e r 
?s such de fendan t sha ll have p ro p e rly  cla im ed 
° y  his p lea d in g .”  W hen one looks a t th e  rules 
g a t in g  to  p lead ing  th e y  a ll appear to  assume 
*?at  the  cou n te rc la im  w il l  be begun b y  a 

he a d in g  and w i l l  be set up  b y  a p lead ing. 
!y  O rder X I X . ,  r .  3 : “  A  de fendan t in  an 

Action m a y  set-o ff o r set up  b y  w a y  o f coun te r- 
against th e  cla im s o f  th e  p la in t if f ,  any 

l§h t o r  c la im ,”  and so on. A n d  when one 
S qu ires how  he is to  set up  b y  coun te rc la im  
?[U; finds a series o f rules beg inn ing  w ith  
U rder X X I . ,  r .  10 : “  W here an y  de fendant 
Seeks to  re ly  upon  any grounds as sup p o rtin g  

V o l . X V I . ,  N . S.

a r ig h t  o f  coun te rc la im , he sha ll, in  his defence, 
s ta te  spec ifica lly  th a t  he does so b y  w ay o f 
cou n te rc la im .”  R u le  11 is to  the  same effect :
“  W here a de fendan t b y  his defence sets up any 
coun te rc la im  w h ich  raises questions between 
h im se lf and  th e  p la in t if f  a long w ith  an y  o the r 
persons, he sha ll add to  th e  t i t le  o f his defence 
a fu r th e r  t i t le  s im ila r to  th e  t i t le  in  a s ta tem ent 
o f c la im , s e ttin g  fo r th  th e  names o f a ll the  
persons, w ho, i f  such coun te rc la im  were to  be 
enforced b y  cross ac tio n , w o u ld  be defendants 
to  such cross ac tio n , and sha ll de live r his 
defence to  such o f th e m  as are pa rties  to  the  
ac tio n  w ith in  th e  pe riod  w ith in  w h ich  he is 
requ ired  to  de live r i t  to  the  p la in t if f .  R u le  
15 is : “  W here a de fendant sets up  a cou n te r
c la im , i f  th e  p la in t if f  o r an y  o th e r person 
nam ed in  m anner aforesaid as p a r ty  to  such 
coun te rc la im  contends th a t  th e  c la im  the reby  
ra ised ough t n o t to  be disposed o f b y  w a y  o f 
cou n te rc la im , b u t  in  an independent ac tion , 
he m ay  a t an y  tim e  before re p ly  a p p ly  to  the  
c o u rt o f a judge  fo r  an o rder th a t  such cou n te r
c la im  m ay be excluded, and th e  c o u rt o r a 
judge  m ay, on th e  hearing  o f  such a p p lica tio n , 
m ake such o rder as sha ll be ju s t . ”

I t  appears to  me th a t  se ttin g  up a cou n te r
c la im  m us t be done b y  som eth ing w h ich  is 
recorded in  the  c o u rt. I  do n o t th in k  i t  is 
necessary to  decide in  th is  case w he the r se ttin g  
i t  up  in  an a ff id a v it unde r O rder X I V .  as a 
defence to  a c la im , o r as a reason w h y  execution  
should n o t issue o r ju d g m e n t be g iven  on a 
c la im , is “  se ttin g  up  ”  a coun te rc la im  o r n o t, 
because the re  is n o th in g  o f  th a t  s o rt in  th is  
case, b u t  i t  seems to  me clear th a t  one cannot 
ex tend  i t  b y  no tice  fro m  th e  de fendan t to  the  
p la in t if f .  I  am  n o t c e rta in  w he the r th e  learned 
counsel who argued th is  case contended th a t  
o ra l no tice  w o u ld  do. Here we have so lic ito rs 
com m un ica ting  w ith  each o th e r ove r the  
te lephone and disagreeing as to  w h a t has 
happened. One is in  th e  realm s o f u n c e r ta in ty , 
and th e  ru les l im it  dea ling  w ith  counterc la im s 
to  m a tte rs  o f  w h ich  the re  is a record on the  
files o f the  c o u rt.

Sa r g a n t , L .J .— O rder X X I . ,  r .  16, deals 
w ith  th e  se ttin g -up  o f  a cou n te rc la im , and 
refers to  some de fin ite  step in  the  proceedings, 
b u t  I  do n o t th in k  th a t  th e  phrase “  sets up ”  
is satisfied b y  a general in t im a tio n  outs ide  the  
proceedings o f th e  in te n tio n  o f  th e  de fendant 
to  proceed b y  w a y  o f  cou n te rc la im . The 
phrase “ set u p ”  in  th a t  ru le  m us t have the  
same m eaning as in  th e  im m e d ia te ly  preceding 
ru le , and in  th e  o th e r tw o  ru les to  w h ich  
S c ru tto n , L .J .  has re fe rred  (rr . 10 and 11). 
E ach o f these ru les as i t  seems to  m e, is a 
de fin ite  legal step in  th e  d e live ry  o f th e  cou n te r
c la im  w h ich  is fo r  th e  purpose o f  th e  co u n te r
c la im  th e  com m encem ent o f th e  ac tion . 1 
agree w ith  th e  v ie w  w h ich  I  th in k  was in d ica ted  
b y  Bankes, L .J . ,  th a t  in  th e  case o f an a ff id a v it  
unde r O rder X IV .  th e  se ttin g -up  the re  is a 
se ttin g -up  fo r  th e  purpose o f th e  p a r t ic u la r  
proceeding con tem pla ted  b y  th a t  o rde r, and 
I  do n o t th in k ,  m yse lf, th a t  th e  f il in g  o f th e

u u
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a ff id a v it under O rder X I V .  cou ld  be a s e ttin g 
up  o f  th e  coun te rc la im  fo r  an y  purpose except 
th e  purpose o f re p ly in g  to  th e  p la in t if f ’s a tte m p t 
to  ge t ju d g m e n t. I t  seems to  me th a t  in  the  
rules as to  pleadings under O rder X X I .  th e  
se ttin g -up  o f  the  coun te rc la im  means th e  
d e liv e ry  o f  th e  coun te rc la im  accord ing to  ru les.

W ith  regard to  the  cases th a t  have been c ited , 
the  o n ly  case I  w ish  to  re fe r to  is W hite ley 's  
case (sup.). I  do n o t th in k  th a t  case has a n y  
de fin ite  bearing on the  m a tte r  here. The 
p o in t to  be decided the re  was th is  : A  w in d in g - 
up p e tit io n  had been presented ; and i t  is w e ll 
ascerta ined la w  th a t  in  o rd e r to  o b ta in  a 
rescission o f h is co n tra c t i t  is a b so lu te ly  
necessary fo r  th e  shareholder to  have com 
menced his ac tio n  before th e  p re sen ta tion  o f 
th e  w in d in g -u p  p e t it io n . H e  has g o t to  ta k e  
some legal step fo r  th e  purpose o f announcing 
his c la im  to  o b ta in  a rescission o f  his c o n tra c t 
to  take  up  shares ; and  th e  c o u rt in  th a t  case 
he ld th a t  th e  re p u d ia tio n  set up  in  his a ff id a v it 
some te n  days before, when res is ting  th e  c la im  
fo r  calls made under O rder X IV . ,  was a step 
in  the  lega l c la im  fo r  rescission w h ich  was 
su ffic ien t to  render h im  a t l ib e r ty  to  pursue 
th a t  c la im  fo r  rescission, n o tw ith s ta n d in g  th a t  
the  p e t it io n  fo r  w in d in g -u p  th e  com pany had 
been presented before the  ac tu a l issue o f  the
proceeding. . . . .  . ,
r  A pp ea l dismissed.

S olic ito rs  fo r  the  appe llan ts , W altons  and Co.
S olic ito rs  fo r  th e  respondents, W . A . C rum p  

and Son.

Wednesday, Feb. 27, 1924.
(Before Bankes, Scrutton, and Sargant, 

L .J J .)
Michalinos and C o . v . Louis Dreyfus and 

Co. (a)
A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D I V IS IO N .

Charter-party— Demurrage— Detention o f ship  
by ice not to count as la y  days— S hip  
detained by ice before exp ira tion  o f la y  days—  
A lte rna tive  method o f loading available before 
detention— R esponsib ility  o f charterers fo r  
delay— M easure o f damages.

B y  a charter-party i t  was stipu la ted that the vessel 
should proceed to S. fo r  orders. When she 
arrived  there she was ordered to B . to load a 
f u l l  cargo o f wheat. Seventeen ru n n in g  days, 
Sundays and any other recognised holidays  
excepted, were to be allowed fo r  loading and  
un loading, and the days on demurrage over 
and above the sa id  la y  days, at 40/. pe r ru n n in g  
day. B y  clause 1 1 :  “ Except as herein
provided, detention by fro s t or ice fro m  B . 
down to S. . . . sha ll not count as la y
days." On the 10th Dec. the vessel, by d irection  
of the charterers, entered the dock at B . to load  
p a rt o f her cargo. On the 12th Dec. the dock 
became frozen over and i t  became impossible

a) Reported b y  E d w a r d  J . M . Ch a p l in , Esq., B a rris te r-a t- 
Law.

f o r  the vessel to be moved and she remained 
there u n t il A p r i l .

H e ld , that clause 11 m ust be construed to mean 
that i f  there was ice which prevented the loading  
and that ice was w ith in  the lim its  specified, 
that is  to say, fro m  B . down to S., the charterers 
were entitled to re ly  upon the fa c t o f ice being 
in  the dock at B . as a cause o f prevention.

Appeal b y  th e  charte rers fro m  th e  decision of 
R o w la tt,  J .

B y ’ the  te rm s o f  a c h a rte r-p a rty , da ted  the 
28 th  N o v . 1921, th e  steam ship Matheos was 
cha rte red  to  go to  S u lina  fo r  orders. Clause 7 
o f th e  c h a rte r-p a rty  p ro v id ed  th a t  seventeen 
ru n n in g  days, Sundays and o th e r recognised 
ho lidays excepted, were to  be a llow ed fo r  load ing 
and un load ing  and th e  days on dem urrage 
over and above th e  said la y  days a t 40/. Per 
ru n n in g  day, o r p ro  ra ta . Clause 11 p rov ided 
th a t  de te n tio n  b y  fro s t o r ice fro m  B ra ila  down 
to  S ulina should n o t cou n t as la y  days. W hen 
the  steam ship a rr iv e d  a t S u lina  she was ordered 
to  proceed to  B ra ila  to  load  a cargo o f w heat. 
She a rr iv e d  a t B ra ila  on the  7 th  Dec. 1921, and 
entered th e  dock the re  to  load  p a r t  o f he r cargo 
on th e  10 th  Dec. She was to  have com pleted 
th e  lo a d in g  o f  th e  cargo b y  com ing o u t o f the 
dock and lo ad ing  in  th e  r iv e r  ; b u t  on th e  12th  
Dec. th e  dock became frozen ove r and i t  became 
im possib le  fo r  th e  sh ip  to  be m oved. The 
resu lt was th a t  she had  to  rem a in  in  dock u n til 
th e  8 th  M arch  1922, w hen th e  D anube became 
open fo r  n a v ig a tio n , and fo r  a fu r th e r  period 
d u rin g  w h ich  she cou ld  n o t be loaded ow ing 
to  th e  R oum an ian  G ove rnm en t’s ha v in g  p ro 
h ib ite d  th e  e x p o rt o f w h ea t u n t i l  th e  22nd 
M arch . A f te r  th e  22nd M arch  her load ing 
was com ple ted and she le f t  B ra ila  on th e  8th 
A p r i l  1922. T he  owners, ha v in g  claimed 
dem urrage and damages fo r  de ten tio n , were 
aw arded 4166/. b y  th e  a rb itra to r ,  w ho stated 
a case fo r  th e  op in io n  o f th e  c o u rt. The 
charte rers contended th a t  clause 11 applied 
n o t o n ly  to  de te n tio n  b y  ice caused in  tra n s it 
between B ra ila  and S u lina , b u t  to  de tention  
caused in  an y  p a r t  o f  the  r iv e r  between these 
tw o  po in ts . T h e y  also said th a t,  the  de tention  
ha v in g  take n  place before th e y  were in  de fau lt, 
th e y  were excused ; and, fu r th e r ,  th a t  as the 
sh ip  was de ta ined before th e  la y  days had 
exp ired , th e  owners w o u ld  have been unab le to 
do a n y th in g  w ith  her even i f  th e y , th e  charterers, 
had n o t been in  d e fa u lt, and th a t  consequent)J 
th e  owners had n o t suffered a n y  damage- 

R o w la tt,  J . he ld , th a t  th e  exception  as to 
d e te n tio n  b y  ice p reven ted  th e  la y  days from  
ru n n in g  fo r  th e  w hole pe riod  d u r in g  w h ich 
load ing  was rendered im possib le b y  ice, and wa> 
n o t l im ite d  to  de te n tio n  w h ile  th e  vessel was m 
tra n s it  between B ra ila  and S u lina . As, how 
ever, th e  charte rers, a lth ou gh  preven ted  by 
ice fro m  load ing  in  the  dock, cou ld have 
con tinu ed  lo ad ing  b y  a lte rn a tiv e  m ethods, the 
charte rers cou ld  n o t a v a il them selves o f the 
excep tion . A s to  th e  damages to  w h ich  the 
owners were e n tit le d , th e  onus was on the 
charte rers to  p rove  w ith  absolute c e rta in ty  tha
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the owners w o u ld  have suffered th e  same dam - 
age had th e y  carried  o u t th e ir  c o n tra c t. As 
the charterers had  n o t d ischarged th is  onus, 
the owners were e n tit le d  to  damages and the  
aWard m us t be uphe ld.

The charte rers appealed.
Jow itt, K .C . and C. T . Le Quesne fo r  the  

aPpellants.
Raeburn, K .C . and S. L .  Porte r fo r  the  

respondents.

Bankes, L .J .— T h is  appeal arises o u t o f a 
d ispute between shipowners and charte rers in  
" 'h ich  th e  shipowners c la im ed a large sum  fo r  
dem urrage and damages fo r  de ten tio n  because 
they  said th a t  th e ir  vessel had been de ta ined 
t ° r  som eth ing lik e  100 days in  th e  la te  w in te r 
° f  1921 and th e  ea rly  sp ring  o f 1922, and the  
charterers d ispu ted  th e ir  l ia b i l i t y  fo r  an y  p o r
tio n  o f th e  am o un t c la im ed. The m a tte r  
went to  a rb itra t io n , and th e  um p ire  to o k  the  
shipowners’ v ie w  and aw arded a la rge sum , over
40001., b y  w a y  o f dem urrage and damages fo r 
de tention , b u t  he s ta ted  a special case fo r  th e  
°P in ion  o f  th e  c o u rt.

The d ispu te  between th e  pa rties  raises 
question o f fa c t and o f law . So fa r  as th e  
f a t t e r  tu rn s  upon  questions o f fa c t, we are 
hound b y  th e  f in d in g  o f th e  um p ire , and ou r 
fu iy  d u ty  is to  deal w ith  th e  questions o f 
law. T hey  arise in  th is  w ay. The vessel 
^as  cha rte red on a voyage to  proceed to  
hhaila, and the re  load  a fu l l  cargo o f w hea t, 
“ he a rr iv e d  the re  on th e  7 th  Dec. 1921, and 
Under th e  ch a rte r the re  was a fixed  num ber o f 
*ay  days and a c e rta in  num ber o f days fo r 
dem urrage. H e r t im e  commenced to  coun t 
®n the  7 th  Dec. 1921. A p p a re n tly  a t B ra ila  
I here are th ree  w ays in  w h ich  a vessel can be 
loaded w ith  w hea t. One w a y  is fo r  th e  vessel 
jo  enter th e  dock and ta ke  her cargo fro m  silos. 
f*u t i t  appears th a t  the re  is o n ly  one w h a rf in  
he dock w h ich  can be used fo r  th a t  purpose, 
essels m ay  also lie  in  th e  r iv e r, and be loaded 

r°m  lig h te rs  in  m id -s tream . A n d  the re  is 
a*so a place alongside th e  b a nk  o f th e  r iv e r  
miere vessels m ay  be loaded b y  hand la bour, 

hose are th e  th ree  w ays in  w h ich  a vessel m ay 
c loaded w ith  a cargo o f w hea t in  th is  p o r t,  
i  " 'as  a p p a re n tly  in te nd ed  th a t  th is  vessel 

Should be loaded p a r t ly  b y  one m e thod  and 
P^r t ly  b y  ano the r, because i t  was in tended  th a t  
ae should go in to  th e  dock and the re  receive 
C0rripa ra t i veiy  sm all p o rtio n  o f  her cargo and 

hen proceed to  a place in  m id -s tream  where 
^ le w ou ld  take  the  rest o f i t  fro m  ligh te rs , 

he reason fo r  ad op ting  th a t  m ethod  o f load ing  
,as th a t  being a vessel o f  some considerable 
*Ze she cou ld  n o t load her whole cargo in  the  

a° c k - 11 was b e tte r fo r  her to  go in to  th e  dock 
j. hd receive a p o rtio n  fro m  the  silo , i f  she was 
c°  receive an y  rrom  th e  s ilo , and th e n  to  pro - 
saV? t0  tk e  r *v e r aI1<! load  th e  rest. As I  have 
, 'u* she was an a rr iv e d  sh ip  on th e  7 th  Dec., 
th  *" ho orders were g iven  to  her u n t i l  S a tu rd a y , 

e 10th Dec., w hen she received orders to  
th ln t°  d o ck - The um p ire  has n o t found  th a t  

at  Was an im p rope r o rder in  th e  sense th a t

[C t . o f  A p p .

i t  was an o rder th a t  m us t in e v ita b ly  resu lt 
in  th e  vessel be ing de ta ined fo r  a long  period. 
H e  has tre a te d  i t  as a le g itim a te  o rder p ro pe rly  
g iven . W hen  th e  vessel w e n t in to  dock on 
th e  10 th  Dec. she cou ld  n o t get alongside th is  
p a r tic u la r  w h a rf because the re  was another 
vessel a lready  ly in g  the re  w h ich  had n o t com 
p le ted  her load ing . U n fo r tu n a te ly , on the  
12 th  Dec., th e  w eather became so severe th a t 
th e  dock was frozen over, and fro m  th a t  date 
u n t il a date a t th e  com m encem ent o f M arch 
i t  was im possib le , ow ing  to  ice, to  m ove e ither 
o f these tw o  vessels o r an y  o f th e  o th e r ligh te rs  
w h ich  were in  the  dock on th e  12 th , w hen the  
w a te r froze. I t  was in  th a t  s ta te  o f th ings  
th a t  th e  de te n tio n  to o k  place because the 
vessel cou ld  n o t get alongside th e  w h a rf to  
load in  th e  dock  u n t i l  th e  9 th  M arch  1922. 
T hen  she was de ta ined  ow ing  to  the  ac tio n  o f 
th e  R oum an ian  G overnm ent, w h ich  i t  is n o t 
m a te ria l to  consider. She was n o t, in  fac t, 
ab le to  commence load ing  u n t i l  th e  22nd M arch, 
and she d id  n o t a c tu a lly  com ple te her load ing  
u n t il the  2nd A p r i l,  a lth ou gh , as I  have said, 
she was an a rr iv e d  sh ip  on th e  7 th  Dec. 1921.

I t  was in  those circum stances th a t  th e  sh ip 
owners m ade th e ir  c la im . T he  answer o f the  
charte rers is th is  : W e are excused b y  an excep
t io n  in  th e  c h a rte r-p a rty  w h ich  was in troduced  
£or o u r bene fit and to  w h ich  you  agreed. 
T he  excep tion  is con ta ined in  clause 11 o f the  
c h a rte r-p a rty  w h ich  is in  th e  fo llo w in g  te rm s : 
“  E x c e p t as he re in  p ro v id ed , de ten tio n  b y  
fro s t and ice fro m  B ra ila  dow n to  Sulina, 
also de ten tio n  b y  qu a ra n tine , sha ll n o t coun t 
as la y  days.”  The  cha rte rers ’ co n ten tio n  was, 
and is, th a t  th e y  were deta ined , w ith in  th e  
m eaning o f  th is  clause, b y  fro s t o r ice, fro m  
load ing  over th e  whole pe riod  covered b y  the  
present c la im . The um p ire , a la ym an , who 
decided th is  m a tte r  in  th e  f irs t  instance, p u t  a 
co n s tru c tio n  upon  th is  clause w h ich  w o u ld  l im it  
i t  to  the  vessel be ing de ta ined w h ile  proceeding 
fro m  B ra ila  to  S ulina ; b u t  R o w la tt ,  J . d id  
n o t accept th a t  v iew , and I  do n o t th in k  th a t  
th a t  v ie w  is now  ins is ted upon . R o w la tt ,  J . 
to o k  ano the r v ie w . H e  he ld  th a t,  the re  being 
these th ree  m ethods o f lo ad ing  a t th e  p o r t  o f 
B ra ila , and i t  be ing p roved  th a t  th e  p re ven tion  
b y  ice o n ly  app lied  to  a p re ve n tio n  o f load ing 
in  th e  dock, and d id  n o t ex tend  to  a load ing  
in  th e  r iv e r  o r alongside th e  bank— as I  un de r
stand, because, accord ing to  th e  evidence, 
th e  ice d id  n o t p re ven t lo ad ing  a t e ith e r o f those 
places u n t il the  end o f J a n u a ry— th e  r is k  was 
a r is k  o f th e  charterers and n o t o f th e  sh ip
owners, and th a t  th e  charterers were n o t 
e n tit le d  to  re ly  upon  th e  exception  i f  th e  fa c t 
be th a t  one o r o th e r o r b o th  o f these o the r 
m ethods o f lo ad ing  were ava ilab le  to  them  
a lth ou gh  th e  one w h ich  th e y  elected to  adop t 
was n o t ava ilab le .

The m a in  question o f la w  w h ich  we have to  
decide is w h e the r th a t  is th e  tru e  conclusion o f 
the  clause. In  m y  o p in ion  i t  is n o t. I  am 
n o t able, w ith  respect to  th e  learned judge , 
to  ta ke  th e  same v ie w  o f i t .  T h is  is a 
clause w h ich  is found  in  th e  1890 D anube

M ic h a l in o s  a n d  C o . v . L o u is  D r e y f u s  a n d  C o .



3 3 2 ASPINALL’S M A R IT IM E  LAW  CASES.

O r .  o f  A p p . ]  M ic h a l in o s  a n d  C o . v . L o u is  D r e y f u s  a n d  C o . [C t . o f  A p p .

c h a rte r-p a rty , and the  substance o f i t  has been 
in  use fo r  v e ry  m an y  years, because we fin d  
th a t  i t  was in  use in  1867 w hen th e  case o f 
Hudson  v . Ede  (5 M ar. L a w  Cas. (O.S.) 
114 ; 16 L .  T . R ep. 698 ; L .  R ep.
2 Q. B . 566) was decided. T he  clause as i t  
th e n  ra n  was as fo llow s : “  D e te n tio n  b y  ice 
and q u a ra n tine  n o t to  be reckoned as la y in g  
days.”  The clause so w orded received in  th a t  
case a c lear con s tru c tion  in  th e  ju d g m e n t o f 
B la ckb u rn , J ., w h ich  was th e  ju d g m e n t o f the  
whole c o u rt. T h is  is w h a t B la c k b u rn , J . says, 
a t p. 578 : “  N o w  th e  s t ip u la tio n  th a t  de ten tion  
b y  ice sha ll n o t be reckoned as la y in g  days 
m us t be take n  to  mean th a t  those days on 
w h ich  ice made i t  im possib le to  b rin g  a cargo 
alongside to  go on w ith  th e  load ing , should 
be excluded.”  I n  m y  o p in ion  i t  is im possib le 
an y  longer to  say th a t  th a t  clause, as i t  the n  
stood, was an am biguous clause, because i t  has 
rece ived a c lear con s tru c tion . The a d d itio n  to  
the  clause th a t  has been made in  the  present 
fo rm  o f ch a rte r is to  add to  th e  words w h ich  
I  have a lready  read “  de te n tio n  b y  fro s t o r 
ice,”  these words “  fro m  B ra ila  dow n to  
S u lina .”  I  th in k  w hen one looks a t the  
a rgum en t in  Hudson  v . Ede (sup.) one sees 
e x a c tly  w h y  those words are added, and I  
th in k  th a t  w hen one has ascerta ined th a t,  i t  
is easy to  p u t  a co n s tru c tio n  upon  th a t  park 
o f th e  clause. The facts in  Hudson  v . Ede 
(sup.) were th a t  th e  vessel was to  load  a t 
S u lina , where th e re  were no warehouses and 
the  cargo in tended fo r  th e  vessel had to  come 
dow n the  r iv e r  fro m  G ala tz. The r iv e r  was 
frozen over between G ala tz and S ulina so th a t  
the cargo cou ld  n o t be b ro u g h t dow n b y  r iv e r, 
and th e  co n ten tio n  was th a t  th e  sta te o f  th e  
r iv e r  above S u lina  was q u ite  im m a te r ia l fo r  
the  con s tru c tion  o f the  docum ent w h ich  de te r
m ined  th e  r ig h ts  o f those pa rties . I t  was in  
th e  a rgum ent o f  th a t  case th a t  M r. M e llish , as 
he th e n  was, said th is  : “  I f  th is  clause is to  
be construed so as to  inc lude  de te n tio n  b y  ice 
in  th e  D anube, as g ra in  comes fro m  m an y  
places on th e  r iv e r ,  i t  w o u ld  be un ce rta in  how  
fa r  up  th e  D anube th e  exception  w o u ld  a p p ly .”  
In  m y  op in io n  the  w ords “  fro m  B ra ila  dow n 
to  S u lina  ”  were c le a rly  inserted fo r  the  
purpose o f de fin ing  th e  lim its  w ith in  w h ich  the  
question  o f de ten tio n  b y  ice should be m a te ria l, 
th a t  is to  say, i t  should define th e  po rtion s  o r 
the  le n g th  o f r iv e r  in  respect o f w h ic h  the  
de te n tio n  b y  ice shou ld  o r m ig h t be inc luded  
w ith in  the  op e ra tion  o f th e  clause. I t  is q u ite  
tru e  to  say th a t  a lth ou gh  th a t  was th e  reason 
w h y  th e  exception  was inserted in  th e  cha rte r- 
p a r ty ,  i t  is n o t so easy o r so necessary to  a p p ly  
i t  where th e  place o f  lo ad ing  is e ith e r S ulina 
o r B ra ila . T h a t m ay  be so ; none the  less, 
in  m y  op in ion , i f  th e  ice w h ich  is said to  have 
p reven ted  th e  lo ad ing , is ice to  be fou nd  
w ith in  these lim its ,  th e n  i t  comes w ith in  the  
p u rv ie w  o f th e  clause and th e  charte rers are 
e n tit le d  to  re ly  upon  ice in  th e  dock a t B ra ila  
as be ing a p re ve n tin g  cause. H a v in g  regard 
to  th e  c o n s tru c tio n  p u t  upon  th e  clause b y  
B la c k b u rn , J . in  th e  case o f Hudson  v . Ede

(sup.) and to  th e  exp la na tio n  w h ich  I  have 
endeavoured to  g ive  as to  th e  re s tr ic tio n  upon 
th e  po rtion s  o f th e  r iv e r  in  regard  to  w h ich  
ice is to  be a m a te ria l fa c to r, I  read th is  clause 
as p ro v id in g  th a t  where the re  is a  de tention  
b y  ice w ith in  th e  defined l im its  w h ich  makes 
i t  im possib le  fo r  th e  charte rers, w hen pe r' 
fo rm in g  th e  co n tra c t in  accordance w ith  i t s 
te rm s, to  lo ad  b y  a d o p tin g  a n y  reasonable or 
p ra c ticab le  means, the re  is a p re ve n tio n  which 
excuses th e m  w ith in  th e  m eaning o f th e  clause 
and p reven ts th e  la y  days ru n n in g . T he  con
te n tio n  p u t  fo rw a rd  on be ha lf o f  th e  re
spondents is th a t  th e  r is k  o f  a d o p tin g  th e  one 
m ethod  o f lo ad ing  ra th e r th a n  th e  o th e r is a 
r is k  w h ich  fa lls  upon th e  cha rte re rs , and 
M r. R a eburn  d isputes a lto ge th e r th a t  the 
p r in c ip le  o f such a case as B u lm an  v .  Fenw ick  
(7 Asp. M ar. L a w  Cas. 388 ; 69 L .  T- 
R ep. 651 ; (1894) 1 Q. B . 179) has
to  be app lied  to  th e  place o f  lo ad ing  w ith in  
th e  p o r t  and m u s t n o t be confined to  a r ig h t 
to  d ire c t th e  vessel to  a n y  p a r tic u la r  port- 
I  canno t agree w ith  th a t  con ten tio n . I t  seems 
to  me th a t  th e  p r in c ip le  m us t a p p ly  equally 
to  th e  place in  th e  p o r t  to  w h ich  the  vessel Is 
p ro p e rly  ordered b y  th e  charte rers, ju s t  as 
m uch  as i t  m us t a p p ly  to  a p a r t ic u la r  port 
to  w h ich  th e  vessel is ordered b y  th e  charterers- 
In  th is  case i t  is n o t d ispu te d  th a t  th e  vessel 
was p ro p e rly  ordered to  B ra ila , and  i t  cannot 
be d ispu ted  th a t  w hen th e  vessel a rr iv e d  at 
B ra ila  she was, upon  th e  find ings  o f th e  um pir® ’ 
p ro p e rly  ordered to  load in  th e  dock, and th a t 
o rder ha v in g  been g iven  i t  was one w ith  which 
th e  shipowners were bound to  com p ly . U nder 
these circum stances i t  seems to  m e th a t  the 
charte rers were o n ly  exercis ing th e ir  r ig h ts  under 
th e  c h a rte r-p a rty . T h e y  were p e rfo rm in g  the 
c h a rte r-p a rty  in  accordance w ith  its  te rm s ; and 
w h ile  do ing  th a t ,  and as a consequence o f doing 
th a t,  th e  vessel proceeds in to  th e  dock and i® 
the re  shu t in  b y  ice and canno t ge t o u t. \  
is the re fo re  im possib le  fo r  th e  charterers) 
ha v in g  once m ade th e ir  e lec tion  to  o rder the 
vessel in to  th e  dock, to  o rd e r her to  come on 
again o r to  ad op t an y  o th e r means th a n  sud* 
means as were ava ilab le  in  th e  dock to  load her . 

T h a t be ing m y  v ie w  upon th e  questions 0 
law , the re  now  comes th e  question  o f  fa c t as t  
w he the r, w ith  th e  vessel be ing s h u t in  th e  doc 
as she was, the re  were an y  reasonable ah 
p ra c ticab le  means b y  w h ich  th e  charterer 
cou ld  have loaded he r w h ile  she was in  tm 1̂  
po s itio n . I  q u ite  agree th a t  th e  um p ire  ha- 
n o t in  te rm s covered th a t  p o in t, b u t  I  th in k  n 
has in fe re n tia lly  covered i t ,  because I  th in  
th a t  h is f in d in g  ha v in g  regard  to  th e  languag^ 
he uses m us t have been in tended  b y  h im  an 
m u s t be accepted b y  us as a f in d in g  th a t  1 
was n o t , to  use th e  o rd in a ry  phrase, com m ercial y 
possible to  lo ad  th e  vessel once she was sm  ̂
in  b y  ice in  th e  dock. I  a rr iv e  a t th a t  con 
elusion p a r t ly  fro m  th e  force o f th e  content!*? 
w h ic h  was s u b m itte d  to  th e  um p ire  and Pa rV 
fro m  th e  language w ith  w h ic h  he deals w ith  t  
con ten tio n . C on ten tion  7 says : “  I t
com m e rc ia lly  im possib le  and (or) im p rac tica l!
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to  load the  Matheos w h ile  she was ly in g  in  the  
“he ice in  th e  dock, e ith e r b y  chutes ex tend ing  
tyom th e  silos, o r b y  bagg ing the  w hea t a t the  
Sll°s and c a rry in g  i t  th e re fro m  b y  m anua l la bo u r 
° v er th e  Valkenburg  and th e n  ove r th e  ice, o r 
hy bagging th e  w h ea t on th e  ligh te rs  and 
parry ing  i t  the re from  b y  m anua l la b o u r over 
-he ice, o r b y  an y  o th e r m eans.”  W h a t the  
Umpire says in  answer to  th a t  is : “  N o  a tte m p t 
Vms made to  load  th e  vessel, and a lth ou gh  to  
? ° so in  th e  p o s itio n  where she was m ig h t have 
been d iff ic u lt  and expensive, I  am  o f op in ion  

" 'o u ld  n o t have been p h y s ic a lly  im possib le to  
h ° so.”  I  unde rs tand h im  b y  th a t  fin d in g  
o he d ra w in g  a d is tin c t io n  between w h a t is 

Physica lly im possib le  and w h a t is com m erc ia lly  
‘mpossible, and  a lth o u g h  he th in k s  th a t  under 
he circum stances i t  w o u ld  have been p h ys ica lly  

Possible, i t  was n o t com m e rc ia lly  possible. 
Oder those circum stances, d iffe rin g  as I  do 

r°m  R o w la tt ,  J . on  th e  question  o f  la w  and 
accepting th e  fin d in g  o f fa c t as I  do o f th e  
Umpire in  th e  sense I  have ju s t  in d ica ted , th is  
aPpeal, in  m y  op in ion , succeeds. I t  does n o t, 
herefore, become necessary to  discuss th e  im 

p o rta n t and in te re s tin g  question as to  w hethe r, 
Assuming th a t  th e  charte rers cou ld  n o t c la im  

bene fit o f  th e  excep tion  dea ling  w ith  ice, 
he shipowners w o u ld  be e n tit le d  to  an y  damage, 

? te r th e  e x p ira tio n  o f  the  dem urrage days, 
av ing  regard  to  th e  fa c t th a t  th e  vessel cou ld  

U°t have g o t o u t o f th e  ice and cou ld  n o t have 
Proceeded on her voyage sooner th a n  she d id .

Oder these circum stances I  th in k  th e  appeal 
m ust be a llow ed w ith  costs, and th e  answer to
the special case m us t be th a t  th e  shipownersh

ave fa iled  to  m ake o u t th e ir  c la im  and th a t  
, e appe llants, the re fo re , m ust have th e  costs 

ere and below .
, bCRuxTON, L .J — I  am  o f  th e  same op in ion , 
j lh  as we are d iffe rin g  fro m  th e  judge  below, 

th in k  i t  r ig h t  to  express m y  v ie w  in  m y  own 
r 0r<is , and th e  m ore so because counsel fo r  the  
espondents appears to  be under the  im pression 

a a t our decision w i l l  be a re v o lu tio n a ry  n o v e lty , 
, U i t  is the re fo re  as w e ll to  e xp la in  w h y  i t  

es n o t seem to  me to  be e ith e r nove l o r
e v o lu tio n a ry .
jj, th e  c la im  is a c la im  fo r  dem urrage and 
0 ^ages fo r  de ten tio n  o f  a sh ip  w h ich , 
th  lt l® to  ice se ttin g  in  unexpected ly  ea rly  in  
p e Danube, was k e p t fo r  some m onths a t the  
e r t  ° f  B rada . The charte rers re ly  upon an 
t eCeP ti°n  in  th e  ch a rte r expressed in  these 
T h"18' f t l is  L o rd sh ip  th e n  read th e  clause.] 
han ^ rs t question is w h a t th a t  means. I f  one 
on 110 fro m  previous decisions o f the  cou rt, 
whe tv?u ld be a l i t t le  puzzled to  kno w  exa c tly  
v ipat '*■ does mean. T he  um p ire  has take n  a 
m Î I Which ' s v e ry  c le a rly  expressed in  his aw ard 
me ■ n e x t case, where he had to  consider the  
h J f u g  o f th e  same clause. H e  says : “ I  
t 0 d  th a t  th e  said clause had reference o n ly  

he steam er, and re ferred to  a passage o r 
f roeiïlp ted  passage o f th e  r iv e r  in  proceeding 
W ? 1 °ue  lo ad ing  p o r t  to  ano the r, or, ha v in g  
the ^ a r t  cargo ‘n  the  D anube, in  proceeding 

Uee to  S ulina to  com ple te .”  T h a t appears

in  th is  case as one o f th e  num erous con ten tions  
o f  th e  owners. T h a t v ie w , I  th in k ,  m us t be 
w rong  q u ite  a p a rt fro m  an y  decision. Passing 
dow n between B ra ila  and S u lina  w o u ld  n o t 
be a m a tte r  as to  w h ich  the re  cou ld  ever be a 
question  o f  la y  days. The vessel cou ld  n o t be 
engaged in  load ing , and t im e  used in  passing 
a long her voyage is n o t p a r t  o f her la y  days. 
I t  seems to  me p re tty  clear, the re fo re , th a t  
th is  clause, w hen i t  speaks o f de ten tio n  b y  ice, 
means de te n tio n  o f th e  sh ip  because the  
cha rte re r is p reven ted  fro m  load ing  b y  ice. 
One has th e  advantage o f kno w in g  th a t  th a t  
is th e  v ie w  th a t  has been p u t  upon  i t  b y  the  
C ourt o f E xchequer Cham ber, a ff irm in g  the  
ju d g m e n t o f  B la c k b u rn , J . in  the  c o u rt below, 
and i t  m us t be take n  to  mean those days upon 
w h ich  ice m akes i t  im possib le  to  b r in g  cargo 
alongside and to  go on w ith  th e  load ing . T h a t 
decision was g iven  in  1867, and th is  clause has 
con tinued  upon  fa ith  o f th a t  decision ever since. 
I t  is tru e  th a t  th e  words “  fro m  B ra ila  down 
to  S ulina ”  have been p u t  in , b u t  w hen one 
sees th a t  th e  a rgum en t in  H udson  v . Ede (sup.) 
was “  i f  you  are go ing to  p u t  th is  m eaning 
upon  i t ,  how  fa r  up  th e  D anube are yo u  go ing ; 
w o u ld  fro s t in  h igh e r reaches o f th e  D anube 
s topp ing  a barge be enough to  b r in g  th e  clause 
in to  op e ra tion  ? ’ ’ one understands w h y  th e  words 
were p u t  in  th a t  w a y  “  fro m  B ra ila  dow n to  
S u lina .”  T he  u m p ire ’s v ie w  o f th e  clause is 
there fore  erroneous. The learned judge  a rrived  
a t th e  same conclusion as th e  um p ire , b u t fo r  a 
d iffe re n t reason. H e  accepted th e  v ie w  taken  
in  Hudson  v . Ede (sup.) th a t  i t  m eant p reven 
t io n  o f th e  cha rte re r lo ad ing  th e  sh ip  b y  ice, 
th u s  causing de ten tio n  o f th e  sh ip , b u t  he to o k  
th e  v ie w  th a t  i f  the re  were th ree  ways in  w h ich , 
o r th ree  sets o f places a t w h ich  yo u  lo ad  a 
sh ip  in  th e  p o r t  and you  choose one in  w h ich  
you  are preven ted  fro m  lo ad ing  b y  ice, whereas 
you  w o u ld  n o t be preven ted  b y  ice in  th e  o the r 
tw o , y o u  had n o t been p reven ted  fro m  load ing  
b y  ice w ith in  the  m eaning o f  th e  clause ; you  
had been preven ted  b y  y o u r ow n choice as to  
m ethod  and place o f load ing . I  fan cy  th a t  i t  is 
th e  po ss ib ility  o f an y  decision be ing g iven 
adverse to  th a t  v ie w  th a t  induced  counsel fo r 
th e  respondents to  th in k  th a t  th e  re v o lu tio n  was 
upon h im . H e  adm its , however, and I  th in k  
i t  is clear, f irs t  o f  a ll w hen the re  is an o p tio n  
to  select a p o r t  a t w h ich  to  load , and you  have 
selected a p o r t  a t w h ich  y o u  are de ta ined by  
ice, i t  w i l l  be no possible answer to  say th a t  i f  
you  had selected ano the r p o r t  yo u  w o u ld  n o t 
have been de ta ined b y  ice ; th e  cha rte re r is 
exercising th e  r ig h t  he "has under th e  ch a rte r to  
choose a p a r tic u la r  p o r t,  and the  exceptions 
w i l l  the n  a p p ly  to  th e  p o r t  he has chosen, and I  
th in k  one m ay  go fu r th e r  and say th a t  when, 
as in  B u lm an  v . F enw ick (sup.), you  had in  the  
same p o r t  express power to  select nam ed places, 
the re  again th e  fa c t th a t  a t th e  place you  
selected you  are preven ted  b y  an exception 
excuses you  ; i t  w i l l  be o f no use to  say th a t  i f  
you  had gone to  one o f th e  o th e r places you  w ou ld  
n o t have been preven ted  b y  th e  exception . 
T h a t is the  decision o f th is  c o u rt in  the  case o f
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B u lm an  v . F enw ick (sup.) B u t  counsel fo r  
the respondents suggest, as I  unde rs tand i t  : 
“  Yes i t  is q u ite  tru e  in  those tw o  cases, b u t 
the re  was in  those tw o  cases an express power 
in  th e  ch a rte r, b u t  the re  is n o th in g  w h a teve r in  
th is  ch a rte r ab ou t th e  cha rte re rs ’ o p tio n  to  
choose a p a r tic u la r  place in  th e  p o r t . ”  I t  is 
q u ite  tru e  th a t  th a t  is so ; b u t  so fa r  fro m  i t  
be ing re v o lu tio n a ry , I  should have th o u g h t i t  
was e lem enta ry  th a t  w hen you  had a ch a rte r to  
go to  a p o r t where the re  were various places fo r 
load ing , the  cha rte re r had th e  im p lie d  r ig h t  to  
name th e  place to  w h ich  the  vessel should go, 
sub jec t to  th is , th a t  the  la y  days commenced, 
as was decided in  th e  case o f Leonis Steamship 
Com pany L im ite d  v . R ank L im ite d  (N o. 1) 
(1908) 1 K .  B . 499), when he had  reached the  
place in  the  p o r t  a t w h ich  ships load ing  cargoes 
usu a lly  lie . I f  the  sh ip  has la id  the re  fo r  some 
t im e , and th e n  proceeds to  the  p a r tic u la r  place 
in  th e  p o r t  selected b y  th e  cha rte re r, th e  whole 
pe riod  counts in  h is la y  days. T h a t is the  
decision in  The F e lix  (3 M ar. L a w  Cas. (O.S.) 
100 ; 18 L .  T . R ep. 587 ; L .  R ep. 2 A . &  E . 
273), w h ich  was approved b y  K en ne dy , L .J .  
in  Leon is Steamship Company L im ite d  v . R ank  
L im ite d  (sup.), where he expressly says, a t 
p . 525, th a t  th e  cha rte re r “  has o n ly  an 
im p lie d  r ig h t  to  choose fo r  load ing  a spot 
o r b e rth  in  a dock o r p o r t.  T h is  im p lie d  
r ig h t  The F e lix  (sup.) does indeed s u p p o rt.”  
There fore one is in  th e  p o s itio n  th a t  the  
cha rte re r com ing to  B ra ila  has th e  r ig h t  to  say 
in  w h a t place in  B ra ila  his sh ip  sha ll be loaded. 
In  th is  case the  charte rers nam ed th e  usual 
place and  said “  proceed in to  th e  dock to  load 
a sm all pa rce l.”  I t  appears fro m  the  um p ire ’s 
aw ard  th a t  th e  whole cargo cou ld  n o t have been 
loaded in  th e  dock b y  reason o f  th e  de p th  o f 
w a te r. I t  is, the re fo re , cus tom ary  a t B ra ila  
to  com ple te th e  load ing  ou ts ide  th e  dock. 
The  charte rers ordered th e  vessel to  go in to  the  
dock where, accord ing to  th e  u m p ire ’s find in g , 
steamers are never loaded fro m  lig h te rs  o r 
e leva to rs, b u t  o n ly  alongside the  q u ay  fro m  
silos. The vessel was ordered in to  dock on the  
S a tu rday  a t noon. She w e n t in  b u t cou ld  n o t 
get to  th e  quay  where she was to  be loaded b y  
reason o f  the  fa c t th a t  an o the r vessel was the re  
w h ich  i t  had  been arranged should m ove o u t 
in  o rder to  a llo w  her to  load  her sm all cargo, 
and should go back again when she had fin ished. 
On th e  Sunday w h ich  was n o t a la y  day , a 
b lizza rd  sprang up  and ice began to  fo rm , and 
b y  th e  M onday th e  vessel cou ld  n o t m ove, so 
th a t  the re  was th is  vessel ly in g  a t th e  quay, 
and the  o th e r vessel ly in g  o ff th e  quay  w ith  the  
resu lt th a t  th is  vessel never g o t to  the  place 
to  w h ich  the  charte rers had ordered her. F o r 
th e  n e x t tw o  o r th ree  m on ths th e  ice preven ted 
th e  vessel fro m  being m oved a t a ll,  and stopped 
her fro m  g e ttin g  to  th e  load ing  place in  the  
dock, i f  by  a n y  p o s s ib ility  she m ig h t have been 
loaded the re . The  um p ire  does n o t f in d  his 
facts w ith  q u ite  th e  precis ion I  should have 
w ished, b u t, lik e  m y  L o rd , I  read th e  curious 
fo rm  he has adop ted o f f in d in g  th e  fac ts  as to  
the  p o s s ib ility  o f  lo ad ing  th is  sh ip  where she

was ly in g  as a fin d in g  th a t  i t  was phys ica lly  
possib le, b u t n o t com m e rc ia lly  reasonable t °  
lo ad  he r the re , and i f  a t th e  place o f loading? 
w h ich  th e  charte rers have a r ig h t  to  select» 
th e y  have been preven ted  by  ice fro m  loading 
th e ir  cargo upon th e  sh ip  in  th e  o n ly  com 
m e rc ia lly  reasonable w ay, and th e y  b r in g  them 
selves w ith in  th e  exceptions con ta ined m 
clause 11, th e n  th e  pe riod  d u rin g  w h ich  they 
are preven ted  by  ice so th a t  the  sh ip  is detained 
in  load ing , is n o t to  cou n t as la y  days. F ° r 
these reasons I  am  o f o p in ion  th a t  th e  decision 
to  w h ich  th e  um p ire  came upon one ground, 
and w h ich  th e  learned judge  a ffirm ed , on qu ite  
a d iffe re n t g round , th a t  th e  shipowners are 
e n tit le d  to  dem urrage, m us t be reversed.

T h a t renders i t  unnecessary to  consider the 
fu r th e r  a rgum ent th a t  th e  shipowners can have 
no dem urrage in  respect o f th e  de ten tio n  o f the 
sh ip , because th e y  cou ld  n o t have m oved her 
i f  she had n o t been de ta ined b y  th e  charterers- 
One reserves one’s v ie w  ab ou t th a t  as one has 
done before. W hen i t  is considered, one w ifi 
have to  see w he the r a cha rte re r can keep a 
sh ip  in  his ow n service and decline to  pa y  any
th in g  fo r  keeping her in  his ow n service upon 
th e  g round  th a t  th e  vessel w o u ld  be o f no use 
to  th e  sh ipow ner i f  he had had her. T ha t 
a rgum ent w i l l  have to  be considered w hen such 
a case arises. ,

Sa r g a n t , L .J .— I  am  o f th e  same o p in ion  and 
I  w i l l  in d ica te  as b r ie fly  as possible m y  reasons 
fo r  d iffe rin g  fro m  th e  ju d g m e n t o f th e  learned 
ju dg e . H is  ju d g m e n t is founded upon this- 
H e  says th a t  th e  charte rers cou ld  n o t in v o k e 
th a t  clause unless i t  app lied  to  a ll th e  methods 
o f lo ad ing  w h ich  were th ree  in  num ber which 
were open to  th e m  a t th e ir  o p tio n  a t B ra ila- 
H e  says : “  I t  does n o t appear th a t  th e  vesse 
cou ld  n o t have been loaded. The con tra ry  
appears : she cou ld  have been loaded otherwise 
th a n  in  th e  do ck .”  H e  is the re  c le a rly  re ferring 
to  th e  fin d in g  o f th e  um p ire  th a t  the re  are 
th ree  cus tom ary  m ethods o f  load ing  g ra in  a 
B ra ila , nam ely  (1) fro m  the  quay  a t silos » 
(2) fro m  lig h te rs  and elevators ; and (3) from  
the  shore on one side o f the  r iv e r. In  supp°r 
o f  th a t  the re  was c ited  a case w h ich  no doub 
th e  learned judge  had in  m in d , namely» 
Rodenacker v . M a y  and H assell L im ite d  ( 
Com. Cas. 37), where M athew , J ., as he then was, 
says th is  a t the  close o f h is ju d g m e n t : “  W hd® 
the re  are a lte rn a tiv e  m ethods o f discharge 1 
is c lear th a t  th e  de fendant m ust use a ll ava ilab  
m ethods and exhaust a ll e ffo rts  to  effe<j 
the  d ischarge,”  and, o f course, load ing  stan< 
on th e  same fo o tin g  fo r  the  purpose as m 
charge. I t  seems to  me th a t  w h a t the  learn - 
judge  was speaking o f in  th a t  case was C  
a lte rn a tiv e  m ethods o f  discharge a t the  
when the  im p o s s ib ility  arose o f go ing on W> 
th e  m e thod  o f discharge a lready  selected '■> 
th e  cha rte re r. In  th a t  case the  cha rte re r ha 
been d ischarg ing, as was th e  usual custofib 
in to  ra ilw a y  tru cks  and he was preven ted f r0 '
do ing  so ow ing  to  the  absence o f trucks , 
these circum stances i t  was he ld th a t  i t  was

m
his

d u ty  to  discharge in to  lig h te rs  w h ich  w »s
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P erfectly  p racticab le  course a t th e  t im e  when 
the im p o s s ib ility  arose o f his pu rsu ing  the  f irs t  
a lte rn a tive  m ethod. I t  seems to  me th a t  th a t  
Case has no a p p lica tio n  a t a ll to  a case lik e  the  
Present, where the re  was a t th e  com m encem ent 
° t  the  op e ra tion  a choice o f th ree  a lte rn a tiv e  
M ethods, and th e  charte rers q u ite  p ro pe rly  
°hose one o f these a lte rna tives , and the n , a fte r  
^ 'e  a lte rn a tiv e  had been chosen, and w h ile  i t  
' yas s t i l l  in  progress, circum stances arose w h ich  
rriade i t  im possib le  n o t o n ly  to  pursue th a t  
alte rn a tiv e  b u t  to  pursue e ith e r o f  th e  o th e r 
alte rn a tive s  w h ich  had o r ig in a lly  been open to  
them . I t  seems to  me th a t  in  a case lik e  th is  
there is no subsequent d e fa u lt o r la c k  o f energy 
:)ri the  p a r t o f th e  charte rers a f te r  th e  im possi
b i l ity  had arisen o f pu rsu ing  th e  a lte rn a tiv e  
they  had f irs t  chosen, and, the re fo re , th a t  there 
ls no t the  l ia b i l i t y  res ting  upon  th e m  w h ich  
r il'g h t o therw ise have been th e  case.

A pp ea l allowed.

S o lic i to r s  f o r  th e  a p p e l la n ts .  Richards  a n d  
B u tle r.

S o lic i to rs  f o r  th e  re s p o n d e n ts ,  H o lm an , 
Fenwick, a n d  W illa n .

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .

Dec. 5, 13, and  19, 1923.
(Before Sankey and Swift, J J .).

Layton (John) and Co. Limited v . General 
Steam Navigation Company L imited. (a )

FB I o f lad ing— Exceptions clause—Carriage o f 
goods by sea— Onus— E jusdem  generis ru le  
— A m b ig u ity— Negligence— L ia b il i ty  o f sh ip 
owners.

1,1 1920, the appellants, the General Steam 
N aviga tion  Com pany L im ite d  who were sh ip 
owners, received fro m  the respondents, 1775 
eases o f d ried eggs fo r  carriage to H avre under 
a b ill o f lad ing  dated the 28th A ug . 1920. 
pw t o f these 1775 cases so received by the appel
lants, on ly  1767 cases were delivered at Havre. 
The respondents claimed damages fo r  the loss 
° f  the balance o f eight cases. The b i l l  o f lad ing  
Contained a large number o f clauses p r in te d  
lr}  sm all p r in t ,  and the appellants re lied on 
( in te r a lia ) clause 3 which provided  ( in te r 
a,ia) that i t  was agreed the sh ip , her owners, 
charterers, or master, are not liable in  any  
event " f o r  any loss, breakage, damage or 
ln ju r y  in  respect o f an im als, coin, jew elle ry  
Pictures, statuary, china, earthenware, glass, 
looking-glass^ or glass ware o f any description, 
Plate, baggage, p riva te  effects and fu rn itu re ,  
l l quids, or any other goods packed in  glass 
exceeding in  value 21. per dozen bottles and  
s im ila r articles o f value, nor fo r  any other 
article, package or parcel exceeding 101. in  
value, unless previous arrangements in  w r itin g

R eported  b y  T . W . M organ, E sq ., B a rr is te r-a -t-L n w .

[K .B .

have been made in  which la tte r event the sh ip 
owners’’ and (or) charterers’ l ia b i l ity  i f  any, 
is  not to exceed the proved m arket value o f such 
goods, or 101. per package or parcel at the sh ip 
owners' and (or) charterers’ option. A l l  
glass, looking-glass and other heavy articles 
. . . . are on ly to be carried at shipper's
r is k .”  The shipowners (appellants) were held 
liable by the Common Serjeant in  the M a y o r ’s 
and C ity  o f London Court. On appeal, i t  was 
contended on the ir behalf that the parcels of 
eggs exceeded 101. in  value, and that no 
previous arrangements in  w r it in g  had been 
made in  regard to them, and that therefore they 
(the appellants) were not liable, The respon
dents’ case was that the words “  any other 
artic le, baggage, or parce l exceeding 101. 
in  value m ust be construed according to the 
ejusdem  generis ride, and that these words 
on ly referred to the sort o f articles which were 
mentioned before, nam ely, ‘ an im als, coin, 
jew e lle ry ,’ and so fo rth . I t  was contended 
that the eggs d id  not come w ith in  the clause at 
a ll, and that they were not in  the class o f goods 
to which the clause applied . The appellants  
also re lied on clause 1 o f the b il l o f lad ing which  
excepted ‘ The act o f God, the K in g ’s enemies, 
pira tes, robbers, res tra in t o f princes, ru lers  
and people . . . defects in  h u ll, fittin g s ,
equipment, tackle, apparatus, m achinery, 
boilers, or fro m  p e rils  o f the sea . . .  or 
fro m  any act, neglect o r default whatsoever, of 
the p ilo t,  master, officers, engineers. . .

H e ld  (1), that the onus was on the appellants, 
the shipowners to show clearly that the words o f 
clause 3 o f the b i l l  o f lad ing  app lied  to the 
circumstances o f th is  case, and that having  
regard to the am b igu ity  o f the language o f 
clause 3 the appellants had fa ile d  to discharge 
that onus ; and  (2) that the appellants had also 
fa ile d  to prove that the loss o f the eight cases 
o f eggs was caused by one o f the p e rils  excepted 
by clause 1 o f the b i l l  o f lad ing. They were, 
therefore, liable fo r  the loss.

Appeal fro m  th e  C ity  o f L o nd on  C ourt.
The ac tio n  was b ro u g h t b y  th e  p la in t if fs , 

Messrs. Joh n  L a y to n  and Co. L im ite d  to  
recover fro m  th e  defendants the  General 
Steam N a v ig a tio n  C om pany L im ite d  damages 
fo r  the  loss o f e ig h t cases o f d ried  eggs in  
course o f t ra n s it  to  H a v re . In  A ug . 1920, the  
defendants rece ived fro m  th e  p la in t if fs  1775 
cases o f d ried  eggs to  be carried  to  H a v re  under 
a b i l l  o f  la d in g  da ted the  28th A ug . 1920. 
O n ly  1767 cases were de live red  a t H a v re  and 
the  p la in t if fs  c la im ed fo r  the  loss o f the  balance 
o f e igh t cases.

The b i l l  o f la d in g  con ta ined a num ber o f 
clauses in  sm all p r in t .  Clause 1 o f the  b i l l  o f 
la d in g  excepted
th e  a c t o f  G od, th e  K in g 's  enem ies, p ira te s , 
ro bbe rs , re s tra in t  o f  p rin ces , ru le rs  a n d  people 

. . . de fec ts  in  h u ll ,  f i t t in g s ,  e q u ip m e n t,
ta c k le , a p p a ra tu s , m a c h in e ry , b o ile rs , o r  fro m  p e rils  
o f  th e  sea . . .  o r  f ro m  a n y  a c t,  n e g le c t, o r 
d e fa u lt  w h a tso e ve r o f  th e  p i lo t ,  m a s te r, o ffice rs , 
eng ineers
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Clause 3 p ro v id e d  (in te r a lia )  th a t  i t  was 
agreed th a t  th e  sh ip , her owners, charte rers, o r 
m aster, are n o t lia b le  in  an y  event

F o r  a n y  loss, breakage, dam age o r  in ju r y  in  
respect o f  a n im a ls , co in , je w e lle ry , p ic tu re s , 
s ta tu a ry ,  ch in a , e a rth e n w a re , glass, lo o k in g -g la ss , 
o r  glass w are o f  a n y  d e s c r ip t io n , p la te , baggage, 
p r iv a te  e ffec ts , an d  fu rn itu re  l iq u id s ,  o r  a n y  o th e r  
goods pa cked  in  glass exce ed ing  in  va lu e  21. pe r 
dozen b o ttle s , a n d  s im ila r  a r tic le s  o f  va lu e , n o r  fo r  
a n y  o th e r  a r t ic le , package  o r  p a rce l exce ed ing  101. in  
v a lu e , unless p re v io u s  a rra n g e m e n ts  in  w r i t in g  
ha ve  been m ade in  w h ic h  la t te r  e v e n t th e  s h ip 
ow ne rs ’ a n d  (o r) c h a rte re rs ’ l ia b i l i t y  ( i f  a n y ) is 
n o t to  exceed th e  p ro v e d  m a rk e t va lu e  o f  such 
goods, o r  101. p e r package o r  p a rc e l a t  th e  s h ip 
ow ne rs ’ an d  (o r) c h a rte re rs ’ o p t io n . A l l  g lass, 
lo o k in g -g la ss , an d  o th e r  h e a v y  a r tic le s  . . . are
o n ly  t o  be c a rr ie d  a t  s h ip p e r’s r is k .

The defendants re lied  on clauses 1 and 3. 
T hey  said th a t  the  parcels o f eggs exceeded 
101. in  va lue and  th a t  no p rev ious arrange
m ents in  w r it in g  had been made w ith  regard  to  
them .

The ac tio n  was t r ie d  b y  the  Com m on S erjeant 
and a ju r y .  Some questions were le f t  to  the  
ju r y  and on the  ju r y ’s answers the  learned 
Com m on Serjeant gave ju d g m e n t fo r  the  
p la in t if fs .

The defendants appealed.

W ilf r id  Lew is  and J .  A .  S ta in ton  fo r  the  
appe llan ts .— The ju d g m e n t o f the  learned 
Com m on Serjeant is w rong . The appe llan ts  
are p ro tec ted  b y  the  b i l l  o f  la d in g . Clause 1 
excepted the  defendants fro m  l ia b i l i t y  fo r  any 
“  ac t, neglect, o r  d e fa u lt w hatsoever, o f the  
p ilo t ,  m aster, officers, engineers,”  e tc., and b y  
clause 3 the  defendants are p ro te c ted  fro m  
l ia b i l i t y  “  fo r an y  loss, breakage, damage o r 
in ju r y  in  respect o f an im a ls , co in , je w e lle ry , 
p ic tu res , s ta tu a ry , ch ina . . . no r fo r  any
o th e r a rtic le , package o r parce l exceeding 10/. 
in  va lue , unless p rev ious arrangem ents in  
w r it in g  have been made . . .”

In  th is  case, i t  is a d m itte d  th a t  the  va lue 
o f each package o f eggs exceeded 10/. and th a t  
no prev ious arrangem ents in  w r it in g  had been 
made. There fore, th e  appe llan ts  are e n tire ly  
p ro tec ted  b y  clause 3 o f the  b i l l  o f  la d in g . 
The words “  any o th e r a rtic le , package o r 
parce l . . .”  should n o t be read ejusdem
generis w ith  the  preceding w ords. I f  general 
words are fo llow ed  b y  special words the  la tte r  
do n o t c u r ta il the  m eaning o f th e  fo rm er. 
Clause 1 o f the  b i l l  o f  la d in g  p ro tec ts  the  
appe llan ts  against an y  act, neglect o r  d e fa u lt 
w hatsoever. There is no evidence here how  the  
e ig h t cases o f  eggs were lo s t, and i t  is sub
m it te d  th a t  once i t  is p roved  against a ca rrie r 
th a t  the  goods have been lo s t the re  is raised 
a t m ost a p resum p tion  o f negligence and i t  is 
im m a te ria l i f  m ore th a n  a p resum p tion  o f 
negligence is ra ised the  c a rrie r is s t i l l  p ro tec ted  
b y  the  words “  neglect o r d e fa u lt ”  in  clause 1 
o f the b il l o f lad ing .

G. G ranville  Sharp (S. P . J .  M e r l in  w ith  
h im ) fo r  the  respondents.— The b i l l  o f  la d in g  is

p r im d  fac ie  evidence o f the  rece ip t b y  the 
appe llan ts  o f 1775 cases o f eggs. The evidence 
showed a shortage in  d e live ry . There was 
th u s  a case fo r  th e  appe llan ts  to  answer. The 
onus was on th e m  to  show th a t  the  loss took 
place in  c ircum stances w h ich  re lieved  th e m  of 
l ia b i l i t y ,  in  o th e r w ords th e  onus la y  on them  
to  show th a t  th e  cause o f th e  loss was excepted 
b y  th e  b i l l  o f  la d in g  : (see S m ith  v . Bedouin  
Steamship Com pany, (1896) A . C .70 , 76). W ith  
regard  to  clause 3 o f the  b i l l  o f  la d in g  th e  ejus
dem generis ru le  applies : (see Thames M arine  
Insurance Com pany  v . H a m ilto n , F raser, and 
Co. (6 Asp. M ar. L a w  Cas. 200 ; 57 L .  T . Rep- 
695 ; (1887) 12 A p p . Cas. 484, 488 , 490)-
H a v in g  regard to  the  po s itio n  o f the  commas 
in  th a t  clause, th e  words “  s im ila r  artic les 
o f va lue  ”  canno t re fe r to  the  whole o f th a t 
class, b u t  re fe r o n ly  to  species o f the  genus “  £2 
per dozen b o ttle s .”  The w ords “  an im a ls, coin, 
je w e lle ry , p ic tu res , s ta tu a ry , ch ina  . • •
p la te  . . . fu rn itu re , liq u id s  and o ther
goods packed in  glass,”  are a ll d iffe re n t species 
o f the  same genus. Some o f the m  have inhe rent 
vices. F u rn itu re , and  liq u id s  are goods lik e ly  
to  ge t dam aged. T h a t is th e  genus th a t  can 
be fou nd  in  those artic les  : (see Thorm an  v - 
Dowgate Steamship Company, 11 Asp. M ar. Law  
Cas. 481 ; 102 L .  T . R ep. 242 ; (1910) 1 K .  B- 
410, 422). General w o rds m ay  be re s tr ic te d  to  
the  same m eaning as the  specific words w h ich 
precede the m . The genus is “  goods d iff ic u lt 
to  c a rry  sa fe ly .”  I n  the  present case, the 
goods are goods w h ich  have a de fin ite  and 
ascerta inable va lue , w h ile  the  goods w h ich  are 
nam ed in  the  b i l l  o f  la d in g  m ay  be valued 
a lto ge th e r a p a rt on a basis n o t re a d ily  defin- 
able. A  piece o f fu rn itu re  6 fee t long m ay 
come w ith in  a genus “  goods w ith  a va lue not 
d e fin ite ly  ascerta inab le .”  (P rice  and Co. v - 
U n ion  Lighterage Company, 9 Asp. M ar. LaW 
Cas. 398 ; 89 L . T . R ep. 731 ; (1904) 1 K .  B- 
412) was re ferred to . The shipowners are not 
e n tit le d  to  have an a m b ig u ity  in  a b i l l  o f  lad ing 
construed in  th e ir  fa v o u r, b u t  the  sh ipped  
are e n tit le d  to  have such a m b ig u ity  construed 
against the  shipowners, w ho m ust m ake th e ir 
m eaning clear and m ust be take n  to  know  the 
force o f the  ejusdem generis ru le . (K nu tsfo rd  
Steamship L im ite d  v . T illm a n s , 11 A sp. Mar- 
L a w  Cas. 105 ; 99 L .  T . R ep. 399 ; (1908) A . c - 
406 ; and Larsen  v . Sylvester and Co., 11 Asp- 
M ar. L a w  Cas. 78 ; 99 L . T . R ep. 94 ; (1908) 
A . C. 295, were re ferred to .)  The appellants 
have fa iled  to  discharge the  onus w h ich  la y  ° n 
the m  o f show ing th a t  the  loss was caused by  an 
excepted cause. There is no evidence o f any 
k in d  to  show how  the loss occurred. The 
m a tte r is le f t  in  d o u b t. The appe llan ts  there
fore do n o t b r in g  them selves w ith in  an y  excep
t io n  and are liab le  : (see per Lush  J . in  T a y l° r 
and others v . The L ive rpoo l and Great Western 
Steam Company and another, 2 Asp. M ar. L aw 
Cas. 275 ; 30 L .  T . R ep. 714 ; L . R ep. 9 Q- I5' 
546 ; and H a rro w in g  v . K a tz  and Co., 10 Times 
L .  Rep. 400, 401).

W ilf r id  Lew is  rep lied.
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Sa n k e y , J . de live red  th e  ju d g m e n t o f the  
c°U rt.
. This is an appeal fro m  the  M a yo r’ s and C ity  o f 
/ °ndon C ourt in  a case in  w h ich  Messrs. John  

ay to n  and Co. L im ite d  were the  p la in t if fs  and 
J 1® General S team  N a v ig a tio n  C om pany L im ite d  

ere the  defendants. In  1920 the  defendants 
J '(‘(-ived fro m  th e  p la in t if fs  1775 cases o f d ried  

to  be ca rried  to  H a v re  unde r a b i l l  o f 
«ding da ted  the  28 th  A ug . 1920. O u t o f 

0ft° Se 1775 so rece ived b y  the  defendants, 1767 
n y Were de live red  a t H a v re , e igh t cases being 

w i l l  use a n e u tra l te rm — lo s t. The p la in - 
S c la im ed damages fo r  th e  loss o f those e igh t

^  The case was t r ie d  before th e  learned Com m on 
®rje an t and a ju r y ,  and a t th e  conclusion o f the  
w im ing-up th e  ju r y  were asked eleven 

j  U®stions, and upon  those answers the  learned 
j^nge gave ju d g m e n t fo r  the  p la in t if fs , and 
l 0rn th a t  ju d g m e n t the  present appeal is 

ought on a no tice  con ta in ing  o n ly  tw en ty -o ne  
|  °unds o f appeal, b u t  the  learned counsel who 
fu]?eared  ^or the  defendants som ewhat m erc i- 
p, T grouped those grounds under fo u r  heads :

' Ht' 1, co n ta in in g  grounds 5 and 6 o f the  
PPeal, th a t  the  defendants were p ro te c ted  b y  

, 3 o f the  b i l l  o f  la d in g  ; head 2, grounds
^  3, and 4 o f the  appeal, th a t  th e  defendants
jj P rotected b y  clause 1 o f the  b i l l  o f la d in g  ; 
d e fd 3 ’ grounds 7 to  13 o f the  appeal, th a t  the  
of i(:,l<Tln ts  were p ro tec ted  b y  clause 5 o f th e  b i l l  
th ' f d*ng ; and head 4, g round  15 o f th e  appeal 
. at  the  defendants were p ro tec ted  b y  clause 

the  b i l l  o f  la d in g .
de , e^ore dealing w ith  the  specific po in ts  we 
] aire to  m ake some general rem arks upon  the  
f0 ' . The b i l l  o f la d in g  in  question  is a ve ry  
'Hi ̂ V^able docum ent, i t  con ta ins a v e ry  large 

mber o f ci auses p r in te d  in  the  m ost sm all 
— I  w i l l  n o t say the  sm allest p r in t  possible 

^  "U t p r in te d  so sm all th a t  the  learned counsel 
hji,s g°od enough to  have copies made o f the  
i n o f la d in g  in  o rder th a t  th e  c o u rt, especia lly 
tp lese Decem ber days, w o u ld  be able to  read 
i n e Various clauses in  question . W e th in k  th a t  
^hi& case Bke the  present th e  onus is upon  the 
an T °w ner i f  he wishes to  excuse h im se lf unde r 
®la <d Gic clauses to  sa tis fy  the  c o u rt th a t  the  
<,x. llSe does a p p ly  to  th e  facts and is c lear in  
C ' sin? h im - o r exem pting  h im  fro m  l ia b i l i t y ,  
thp ^u th ° r i t y  fo r  th a t  genera lly  is the  case o f 
IV ke lson L in e  (L ive rpoo l) L im ite d  v . James 
q lSon and Sons L im ite d  (10 Asp. M ar. L a w  
lm  58I  : 97 L .  T . R ep. 812 ; (1908) A . C. 
I  ■, The headnote is som ewhat severe, and 
an i' °  n o t th in k  th a t  in  its  seve rity  i t  is 
hea’ | at,le to  th is  b i l l  o f la d in g , b u t the  
fro? ° te is : “  A  sh ipow ner agreed to  c a rry  
th 0f n mea t b y  an agreem ent w h ich  was so i l l  

° u t  and i l l  expressed in  c o n tra d ic to ry  
®nces th a t  i t  was im possib le to  feel sure 

ineat t ile  pa rties  in tended  to  s tip u la te . F rozen 
da. t  shipped under th is  agreem ent a rrived  

a8ed ow ing  to  the  unseaworthiness o f the  
agentand Ihe  negligence o f the  shipowners’ 

I I ( ‘ld , th a t  the re  be ing no clear and 
0 essed exem ption , the  ow ner was n o t 
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re lieved  fro m  his d u ty  to  p ro v id e  a seaw orthy 
sh ip  and to  take  reasonable care.”  L o rd  
L o re b u rn , th e  th e n  L o rd  Chancellor, in  g iv in g  
ju d g m e n t, said : “ I f  I  were ob liged to  
a ff ix  a de fin ite  m eaning .to  the  d ispu ted  
language, I  shou ld  p re fe r th e  p la in t if fs ’ con
s tru c tio n , b u t  in  t r u th  I  th in k  the  clause taken  
as a whole so i l l  th o u g h t o u t and i l l  expressed, 
th a t  i t  is n o t possible to  feel sure w h a t the  
pa rties  in tended to  s tip u la te . The la w  imposes 
on shipowners a d u ty  to  p ro v id e  a seaw orthy 
sh ip  and to  use reasonable care. T h e y  m ay 
co n tra c t them selves o u t o f those du ties , b u t 
unless th e y  prove such a c o n tra c t th e  duties 
rem a in , and such a co n tra c t is n o t p roved  b y  
p ro du c ing  language w h ich  m ay m ean th a t  and 
m ay  mean som eth ing d iffe re n t. As L o rd  Mac- 
naughten said in  the  E lders lie  Steamship 
Company v .  B orthw ick  (10 Asp. M ar. L a w  Cas. 
121 ; 92 L . T . R ep. 27 4 ; (1905) A . C. 93, 96),
‘ an am biguous docum ent is no p ro te c tio n .’ 
T h a t is th e  g round  upon w h ich  I  res t m y  
op in io n .”

L o rd  H a ls b u ry  made s im ila r rem arks. The 
same s ta tem en t o f the  la w  is to  be fou nd  in  a 
case in  th e  same yea r, nam ely , B axte r’s Leather 
Com pany  v . The R oya l M a i l  Steam Packet Com
p a n y  (11 Asp. M ar. L a w  Cas. 98 ; 99 L  T . Rep. 
286 ; (1908) 2 K .  B . 626), where the  P resident 
o f the  P roba te  and D ivo rce  C ourt, a g reat 
la w ye r, S ir G ore ll Barnes, s it t in g  as P resident 
o f th e  C ourt o f A ppea l, said : “  I t  is fu r th e r  
established b y  a long  series o f decisions th a t  i f  
a sh ipow ner wishes to  exclude l ia b i l i t y  fo r  
negligence, he m ust do so in  c lear and express 
te rm s .”

N o w , those be ing the  general rem arks we 
w ish  to  m ake, we tu rn  to  the  special po in ts  made 
b y  learned counsel fo r  the  appe llan ts. H ead 1, 
th a t  the  defendants are excused b y  clause 3,
I  do n o t propose to  read the  whole o f clause 3, 
i t  w i l l  be su ffic ien t to  read p a r t  o f i t  in  o rder to  
m ake clear o u r v ie w  : “ I t  is agreed the ship, 
her owners, charterers, o r m aster, are n o t 
lia b le  in  any even t fo r  an y  loss, breakage, 
damage o r in ju r y  in  respect o f an im a ls, coin, 
je w e lle ry , p ic tu res, s ta tu a ry , ch ina , ea rthen 
ware, glass, looking-g lass, o r glass ware o f any 
descrip tion , p la te , baggage, p r iv a te  effects and 
fu rn itu re , liq u id s , o r an y  o th e r goods packed in  
glass, exceeding in  va lue 21. pe r dozen bo ttles , 
and s im ila r a rtic les  o f va lue , n o r fo r  an y  o ther 
a rtic le , package o r parce l exceeding 101. in  
va lue , unless prev ious arrangem ents in  w r it in g  
have been made, in  w h ich  la tte r  even t the  sh ip
owners’ and (or) charte rers ’ l ia b i l i t y ,  i f  any, is 
n o t to  exceed the  p roved  m a rk e t va lue o f such 
goods, o r 101. per package o r parce l a t the  
shipowners’ and (or) cha rte re rs ’ o p tio n . A ll 
glass, looking-g lass, and o th e r heavy a rtic les , 
and so fo r th ,  “  are o n ly  to  be carried  a t sh ippe r’s 
r is k .”

The de fendant said these a rtic les, these 
parcels o f eggs exceeded 101. in  va lue and  no 
prev ious arrangem ents in  w r i t in g  had been 
made in  reg a rd  to  the m . T h a t be ing so we 
are n o t liab le  in  damages a t a ll.  On th e  o the r 
hand , the  co n te n tio n  fo r  the  p la in t if fs  was th is .

X X
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th e y  said : “  These w ords ‘ an y  o th e r a rtic le , 
baggage o r parce l exceeding 10/. in  va lue ’ m ust 
be construed in  accordance w ith  the  ru le  o f 
ejusdem generis : and th e y  o n ly  re fe r to  these 
s o rt o f a rtic les  w h ich  are m en tioned before, 
nam ely , an im a ls, co in , je w e lle ry , and  so fo r th  ; 
the re fo re , the  eggs do n o t come w ith in  the  clause 
a t a ll, th e y  are n o t in  the  class o f goods to  
w h ich  the  clause app lies.”  T h a t p o in t was 
ta ke n  before th e  learned Com m on Serjeant 
and w i l l  be found  a t pp . 33 and 35 o f the  tra n s 
c r ip t  o f th e  sho rthand  no te , w h ich  the  parties 
handed up to  us. H e reads the  clause and he 
says : “  Is  the re  an y  a u th o r ity  as to  w hethe r 
those words 1 n o r fo r  an y  o th e r a rtic le , package, 
o r parcel ’ m us t be construed ejusdem generis ? 
Those words come w ith in  a ba tch  o f th in gs  
fo llow ed  b y  ano the r ba tch  o f th in gs . Does th a t  
show, i f  you  take  th a t,  th a t  th a t  was o n ly  to  
a p p ly  to  th in g s  ejusdem generis th a t  w h a t goes 
before and w h a t comes a fte rw a rds  and does 
n o t a p p ly  to  o rd in a ry  m e rcan tile  com m o d itie s? ”  
A t  the  b o tto m  o f p. 35 he says : “  The words in  
the  clause we are dealing w ith  are ‘ no r fo r  any 
o th e r a rtic le , package o r parce l exceeding 10/. 
in  va lue .’ The words here ” — he goes on—  
“  are v e ry  com prehensive ‘ n o r fo r  an y  o ther 
goods o f w h a teve r de sc rip tion .’ F u r th e r  th a n  
th a t  I  do n o t th in k  i t  is in s ig n ifica n t, as I  po in te d  
o u t, th a t  th e  words ‘ no r fo r  an y  o th e r a rtic le , 
package o r parce l ’ are shoved in  between tw o  
specific classes.”  I  th in k  th e  learned judge 
means inserted between tw o  specific classes. 
H e says : “ I  sha ll h o ld  th a t  th a t  does n o t
a p p ly ”

Those are th e  con ten tions on e ith e r side : 
the  one p a r ty  saying : “ Y o u  m us t construe 
these words as ejusdem generis w ith  the  words 
preceding th e m  ; ”  th e  o th e r p a r ty  saying : 
“ N o  th e y  are a separate genus and e n tit le  the  
sh ipow ner to  co llec t h is charges.”

W e asked learned counsel w ho appeared on 
b e ha lf o f  the  respondents w h a t he said the  genus 
in  th is  case was, and he said as fo llow s : “  T h a t 
i t  re fe rred  to  a rtic les  w h ich  were d if f ic u lt  to  
c a rry , o r to  artic les  o f w h ic h  i t  was d if f ic u lt  to  
ascerta in  a de fin ite  m a rk e t va lue , o r n o t 
o rd in a ry  com m ercia l goods.”  I  quote his 
exact w o rd s ,' “  th e  genus is goods d if f ic u lt  to  
c a rry , goods w h ich  have n o t a de fin ite  m a rke t 
va lue , and does n o t a p p ly  to  o rd in a ry  com m er
c ia l goods.”

N o w  we th in k  th a t  the re  is g reat force in  th a t  
a rgum ent. E ach  learned counsel p laced before 
th e  c o u rt a t some considerable le n g th  w h a t 
th e ir  con ten tions  were, and  I  canno t he lp  
saying th a t  a fa ir  descrip tion  o f the  re su lt o f 
th e ir  a rgum ents w o u ld  have been to  say th a t  
the  c o u rt cou ld  n o t m ake o u t w h a t the  clause 
re a lly  d id  m ean. W e have come to  th e  con
c lus ion th a t  th is  is one o f those cases where the  
onus upon th e  sh ipow ner is to  show c le a rly  th a t  
th e  w ords o f the  excep tion  clause a pp lied  to  h im . 
H e  has fa ile d  to  do so. I t  is th e  d u ty  o f a 
sh ipow ner in  a case lik e  th is  to  sa tis fy  th e  cou rt, 
f irs t  o f  a ll, th a t  the  excep tion  means w h a t he 
says i t  means, and, secondly, th a t  he comes 
w ith in  the  exception . The m a tte r  here is so

d o u b tfu l,  i t  is so, as we th in k ,  i l l  expressed, tha 
we re ly  fo r  th is  p o in t upon  th e  ju d g m e n t to 
w h ich  I  have a lready  re fe rred  o f L o rd  Lo rebu rn  • 
“  The la w  imposes on shipowners a d u ty  t0 
p ro v id e  a sea -w orthy sh ip  and to  use reasonably 
care. T hey  m ay  co n tra c t them selves o u t ® 
those du ties , b u t  unless th e y  prove such a 
co n tra c t th e  du ties  rem a in  and  such a contra® 
is n o t p roved  b y  p ro du c ing  language w h ich  W». 
m ean th a t  and  m ay  mean som eth ing else, a 
am biguous docum ent is no p ro te c tio n .”

W e, there fore , th in k ,  th a t  th e  f irs t  p o in t m a®t 
b y  th e  learned counsel fo r  th e  appe llan ts  canno 
be a llow ed to  p re va il. The n e x t head is head 2 > 
th a t  is th a t  the  defendants are p ro tec ted  y 
clause 1 o f th e  b i l l  o f  la d in g  ; i t  is a v e ry  l®ap 
clause, i t  occupies th e  whole o f a sheet o f fo °  ^  
cap in  o rd in a ry  ty p e  a lth o u g h  i t  is com p nse^ 
in  ra th e r a sho rte r space in  th e  sm all printey 
b i l l  o f  la d in g . I t  says —and I  am  n o t sGf 
w he the r I  can read i t  fro m  the  o r ig in a l—  
fo llo w in g  are th e  exceptions and cond ition  
above re fe rred  to  tog e the r w ith  those on t  
back  hereo f.”  N o w  excepted. “ The A  ̂
o f  God, th e  K in g ’s enemies, p ira tes, r o b b ^ J  
re s tra in t o f princes, ru le rs  and people ”  and ■
on, “  defects in  h u ll,  f it t in g s , equ ipm en t, tackle; 
appara tus, m ach ine ry , bo ile rs ” — th is  is —  ^! ’ ’— th is  is a im 0*
a d ic tio n a ry  o f poss ib ilities— “  o r fro m  Per 
o f th e  sea, po rts , ha rbours, canals and rivers-^ 
I  am  now  com ing a t la s t to  th e  w ords in  quest1®
“  o r fro m  an y  ac t, neglect, o r de fau lt whats t 
ever o f the  p ilo t ,  m aster, officers, engineers! 
and so fo r th . The defendants d id  n o t re ly  up1 
the  w o rd  “  a c t ” — the  excep tion  fro m  an y  act r

eglect p*b u t  th e y  re lied  upon  those w ords, “  negle
this;d e fa u lt ”  and w h a t th e ir  co n te n tio n  was is 

T h e y  said : “  W e received 1775 ”  th a t  is b e y ^ jy  
question  because the  ju r y  fo u n d  i t ,  “  W e ° n'(. 
de live red  1767.”  There was some controversy 
as to  w he the r the  e ig h t were le f t  in  th e  ship , 
n o t, and the re fo re , the  e ig h t were miss® 
and th a t  fa c t shows th is  th a t  the  cause o f , 
goods be ing missed o r lo s t, o r w ha teve r neu 
w o rd  you  lik e , m us t have been the  neglec , 
d e fa u lt o f  the  m aster o r e ith e r ourselves, 8  ̂
we are the re fo re  excused unde r clause ^  
M r. W il f r id  Lew is  c ite d  the  case o f P hipP S,g) 
The New C laridge H ote l (22 T im es L .  Rep- ^ 
and said : “  Those fac ts  ra ised a presum p11 
o f negligence.”  I  th in k  he ra th e r referred _ 
th e  case w h ich  I  have a lready  rec ite d  o f B aX j  
in  w h ich  on som ewhat s im ila r fac ts  B ighau1» t 
he ld  th a t  the re  was negligence ; h is m in d  
be ing d irec ted  to  the  question  w he the r i t  - 
o r d id  n o t, raise a p resum p tion , he said i t  j  
negligence. On the  o th e r hand , the  l ea’ (iJl. 
counsel, w ho appeared on b e ha lf o f  th e  resp 
dents said : “  Oh, the re  m ay  have been o ^  
reasons th a n  the  neglect o r d e fa u lt o f  the  m. ̂  
te rs  o r officers o f the  crew w h ich  come ou s ^  
neglect o r d e fa u lt.”  H e  said the  goods 1 ^  
have been sto len. A  case o f a some" ,((11. 
e x tra v a g a n t na tu re  was p u t  d u rin g  the  a 
m e n t as to  w he the r in  ce rta in  events, g® 
m ig h t have been consumed w h ich  were be , 
ca rried  on board the  sh ip , and the  1 ea rJier 
counsel fo r  th e  respondents said the  ship®
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|?Ust  show th a t  th e  loss was due to  neglect o r j 
de fau lt in  o rder to  c la im  advantage o f the  
exceptions, and he has n o t p roved  his case.

The la w  upon  th a t  sub ject, I  th in k ,  is best 
stated -by P h illim o re , L .J . ,  as he th e n  was, in  
i*e  case o f Joseph Travers and Sons L im ite d  v . 
hooper ( i n  L . T . R ep. 1088 ; (1915) 1 K .  B ., 
j  P- 73), and th e  passage I  re fe r to  is on p . 97. 

need n o t read the  headnote— I  do n o t w a n t
0 make m y  ju d g m e n t too  long— b u t I  can 

n iake i t  com prehensib le, I  hope, b y  m ere ly  
j  e rring  to  th is  passage. The learned L o rd

Ustice  says : “  T h is  gives rise to  th e  question, 
! 'r' " h o rn  was th e  bu rden  o f p roo f. I t  is here
1 ‘a t I  d iffe r fro m  the  learned judge . I  th in k  
ne has im posed the  bu rden o f p ro o f on the  
"  r°ng  p a r ty .  I  th in k  th a t  w hen the  bailee 
?! §°ods has to  a d m it th a t  the  goods have been

aniaged w h ile  in  h is cus tody  and in  the  
"osence o f the  custod ian, and  i t  is fo u n d  th a t  

*  absence was im p rope r and neg ligen t and 
ha t ve ry  absence makes i t  d if f ic u lt  to  deter- 

hhtie w h a t was th e  cause o f the  damage, and 
t t  ° 'vneT can suggest a probable cause w h ich  
r *le Presence o f the  cus tod ian  m ig h t have 
Prevented, th e  bu rden is upon the  bailee to  
how th a t  i t  was n o t the  neg ligent absence th a t  

j as the  cause o f th e  dam age.”  The m a tte r 
s ^ m m e d  up , i f  I  m ay  be a llow ed to  re fe r to  a 
ext-boo k , b u t  i t  seems to  me to  be p e rfe c tly  
ceu ra te ly  sum m ed up  in  the  la te s t e d itio n  o f 

* b u t to n ,  L .J . ’s C harte r P arties  and B ills  o f 
m oling , n t h  e d it., a t pp . 267 and  275, where 
v u  P'moed a u th o r says : “  Onus o f p roo f. I f  
'h e n  loss o r damage has occurred the  goods 
"  r|ei' proves fac ts  as to  the  cause o f th e  loss 
hch are consis tent w i th  negligence on the  

Port o f th e  sh ipow ner o r his servants, b u t 
a lc*> evidence leaves i t  in  d o u b t w he the r the  
nfJtu»l cause o f the  loss o r damage was such 

®gligence, the  onus is upon the  shipow ner 
w°  Pr ove th a t  the  loss was n o t due to  neg li- 
^ h e e.”  On p. 275, he says : “  The sh ipow ner 
^ hst show th a t  the  cause o f the  loss was one 
j., *Te excepted pe rils  in  th e  b i l l  o f  la d in g , o r 

' at  the  goods were n o t shipped, in  o rder to  
h im se lf.”

i l l  V<?- are o i the  o p in ion  th a t  th e  sh ipow ner 
y,. case has fa ile d  to  discharge th is  onus. 
c e agree w ith  the  a rgum en t o f th e  learned 
. "Osel fo r  th e  respondents, th a t  i t  was fo r  the  

, 'Powner to  show th a t  the  goods were lo s t 
p: the neglect o r  d e fa u lt o f  one o f h is servants 
a n i w ' sh e<t  to  he excused under clause 1, 
i, f "'e  do n o t th in k  th a t  he has shown th a t  

were so los t.
<jey* i t lr  regard  to  p o in t 3, th a t  is th a t  the  
j j !  endants were p ro te c ted  b y  clause 5 o f the  
r(! , ° f  la d in g , clause 5 is as fo llo w s : “ The 

Ceiver 0f  the  goods m en tioned  in  th is  b i l l  o f
a d in g

o f s h a ll  cau se  a  p r o p e r  t a l l y  t o  b e  k e p t
a n fi 6 sam e  as t h e y  c o m e  o u t  o f  th e  s te a m e r  
f 0 ■ a  re c e ip t  g iv e n  t o  th e  o ff ic e rs  o f  th e  s h ip  
jy r  th e  g o o d s  b e fo re  re m o v in g  b a rg e s  o r  g o o d s  

a lo n g s id e . T h e  c a p ta in  a n d  o w n e rs  
~ . . ' t 'a r t e r e r s  o f  th e  ve s s e l s h a ll  n o t  b e  l ia b le  ”  
,c |, t'ese a re  th e  m a te r ia l  w o rd s — “  f o r  a n y  

a ' m  w h a te v e r ,  u n le s s  th e  s a m e , o r  n o t ic e

th e re o f be made o r g iven  in  w r it in g  before the  
c ra f t  o f  the  goods leave the  sh ip ’ s side, when 
in  case o f damage o r d ispu te , a su rvey o r re 
c o u n t m ay be he ld . The cost to  be borne b y  
w hoever is fo u n d  to  be in  e rro r.”  The defen
dants in  th is  case say : “  W e are n o t liab le  
because yo u  d id  n o t g ive th a t  no tice  in  w r it in g  
before th e  goods le f t  th e  sh ip ’ s side.”  The 
re p ly  to  th a t,  on b e h a lf o f  th e  p la in t if fs , was 
th is  : “ Y o u  w a ived  i t ,  and, the re fo re , you  are 
n o t e n tit le d  to  re ly  upon i t  ; ”  and th e  shippers 
say : “  T h a t w i l l  n o t do because b y  clause 13 
o f th e  b i l l  o f  la d in g , the re  is a clause w h ich  
says, th a t  o u r servants have no r ig h t  to  w a ive  
an y  o f the  clauses o f th is  b i l l  o f  la d in g .”  H o w  
does th a t  m a tte r  s tand ? The p la in t if fs  say 
in  an o the r p a r t  o f the  b i l l  o f la d in g  : “ Y o u  
are p reven ted  fro m  re ly in g  upon  th a t  p r in te d  
clause ; the re  is a w r it te n  clause p u t  in  upon  the 
m arg in  o f the  b i l l  o f la d in g , and th e  ju r y  were 
asked ab ou t th a t  clause, th a t  is to  say, abou t 
the  fac ts  w h ich  i t  was necessary to  prove 
to  m ake th a t  clause ope ra tive , and th e y  have 
decided th e  fac ts  in  o u r v ie w . The clause 
in  the  m arg in  is th is  : “  A p p ly  fo r  d e liv e ry  a t 
H a v re  to  L a  Société de C onsigna tion  M a ritim e  
F ra n c o -B ritta n iq u e , 28 R ue de la  Bourse, Le 
H a v re .”  I n  e ffect th e  p la in t if fs  say th a t  is w h a t 
we d id , and the  e ffect o f do ing  th a t  was th a t  
those clauses upon  w h ic h  y o u , th e  defendants, 
re ly  are re a lly  in op e ra tive  because the re  is an 
expressed d ire c tio n  in  the  m arg in  o f the  b i l l  o f 
la d in g  to  us to  fo llo w  a ce rta in  course ; we 
d id  i t .  The ju r y  have fou nd  th a t  we d id  i t  
p ro p e rly , and, the re fo re , these exceptions do 
n o t ap p ly .

The find ings o f the  ju r y  are on Nos. 4, 8, and 
9. Q uestion 4 is : “  D id  the  F ra n c o -B r it
tan iqu e  ac t as agents o f th e  defendants o r 
p la in t if fs , o r b o th , in  ta k in g  d e liv e ry  a t the  
sh ip ’s side and de live rin g  the  goods to  con
signees ? ”  The answer was : “  The F ranco- 
B r it ta n iq u e  acted as th e  de fendants ’ agents 
o n ly .”  Q uestion 8 was : “  I n  th e  o rd in a ry  
course o f  discharge o f  th e  sh ip  a t the  p o r t  o f 
H a v re  was i t  usual fo r  a rece ip t to  be g iven  to  
the  officers o f the  sh ip  b y  the  consignees fo r 
goods before rem o v ing  th e m  fro m  alongside ? ”  
A nsw er : “  N o .”  Q uestion 9 was : “  D id  the  
sh ip ’ s rep resen ta tive  a t H a v re  in  th e  o rd in a ry  
course o f  discharge o f the  vessel a t H a vre , 
in s is t th a t  d e liv e ry  shou ld  be g iven  to  con
signees in  the  shed and n o t alongside ? ”  
A nsw er : “  Yes, in  the  shed o n ly .”

I t  was said th a t  upon  th is  p o in t the  learned 
judge  m isd irec ted  the  ju r y .  I f  you  regard 
h is sum m ing-up as a d isen ta iling  deed, there  
m ig h t be ce rta in  exceptions w h ich  y o u  could 
ta ke  to  i t ,  b u t  we can f in d  no rea l evidence 
o f m isd ire c tio n  upon th is , o r, indeed, upon 
an y  o th e r p o in t,  and we have come to  the  
conclusion th a t  the  a rgum ent o f the  respondents 
was r ig h t  upon  th is  p o in t, and th a t  is to  say, 
th a t  in  th is  m a rg ina l clause o f the  b i l l  o f 
la d in g  and the  find ings  o f th e  ju r y  in  respect 
the reo f, th e  de fendants canno t re ly  upon 
those tw o  clauses 5 and 13, to  w h ich  I  have 
re ferred.
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The fin a l p o in t was a p o in t made th a t  the  
defendants were p ro te c ted  b y  clause 17. 
Clause 17 is one o f those le n g th y  clauses w h ich  
i t  w o u ld  take  me some tim e  to  read th ro u g h , 
I  am  n o t saying th a t  i t  was w rong , because 
shipowners are p e rfe c tly  e n tit le d  to  p ro te c t 
them selves i f  th e y  do so c le a rly  ; b u t a ll I  say 
is i t  is n o t necessary fo r  me to  read the  whole 
o f  the  clause. I t  begins in  th is  w a y  : “  In  
cases o f th ro u g h  carriage, o r w ith o u t la nd  
charge, sh ipp ing , la n d in g , ligh te rage , & c., o r 
tra n s h ip p in g  is effected b y  o r a t th e  cost o f 
the  shipowners and (or) charte rers w he the r 
ac tin g  as such, o r as w harfingers , lig h te rm a n  
land -ca rrie rs , o r o therw ise, i t  is  so done a t 
th e  r is k  o f th e  owners o f  the  goods.”  T h a t 
clause applies to  those circum stances and those 
circum stances o n ly , and we can see n o th in g  
on th e  evidence to  show th a t 'th is  is one o f  the  
cases where th a t  clause is app licab le . There 
is no p ro o f th a t  the  goods were landed b y  the  
shipowners as suggested.

The re su lt o f  i t  is th is . W e have now  dea lt 
w ith  a l l the  clauses to  w h ich  ou r a tte n tio n  
was tu rn e d , and we come to  th e  conclusion, 
fo r  the  reasons th a t  I  have endeavoured to  
g ive , th a t  the  appeal fa ils  and th a t  the  v e rd ic t 
o f  the  ju r y  and th e  ju d g m e n t consequent 
thereon should be uphe ld .

A p p ea l dismissed.
S olic ito rs  fo r  the  appe llan ts , W . Batham  and 

Sons.
S o lic ito r fo r  the  respondent, C. H . W righ t.

Dec. 17, 1923, and J a n . 14, 1924.
(B efo re  Avory, J .)

T . A N D  J . B r O C K L E B A N K  L I M I T E D  V.
The K ing, (a)

Emergency legis lation— Defence o f the Realm—  
S h ipp ing  control— Sale o f sh ip  to fo re igner—  
Licence to sell— C ond ition  o f licence— Percent
age o f purchase money to be p a id  to S h ip p in g  
Contro ller— Lega lity  o f condition— Recovery o f 
money p a id — B r it is h  ships  (T ransfe r Restric
tions) A c t 1915 (5 Geo. 5, c. 21, s. 1)—  
In d e m n ity  A c t 1920 (10 cfc 11 Geo. 5, c. 48), 
s. 1, sub-s. 1 (b ), s. 2, sub-s. 1 (b).

The supp lian ts  claim ed to recover 34,920k as 
money received to the ir use, which sum had been 
p a id  by them to the M in is t r y  o f S h ip p in g  in  
Feb. 1920. I n  1919 the supp lian ts  wished 
to sell a sh ip  to a fo re ign  purchaser, which could 
not then be done w ithou t the licence o f the S h ip 
p in g  Controller, who declined to g rant i t  unless 
15 pe r cent, o f the purchase p rice  should be 
p a id  by the supp lian ts  to the M in is t r y  o f 
S h ipp ing . On the 0th J a n . 1920, no tw ith 
standing objection ra ised by the supp lian ts , 
th is condition was f in a lly  insisted upon. On 
the 27 th J a n . the S h ipp ing  C ontro ller gave 
h is  consent to the sale o f the sh ip  to an I ta l ia n  
f irm , and the supp lian ts , on receipt o f the

(a)  R epo rted  by  W . C. Sa n d i-ord , E sq ., B a rr is te r- ttt-  
Law.

purchase money, p a id  34,9201. as directed 1° 
the Accountant-General o f the M in is t r y  ° j 
■Shipping. The supp lian ts  contended that this 
sum was p a id  in  discharge o f a demand illega lly  
made under colour o f h is office by the S hipp lP $ 
Controller, and they claim ed repayment o f the 
money.

H eld, (1) that the condition was u lt ra  v ires  of the 
S h ip p in g  Contro ller and was a levying °J 
money fo r  the use o f the Crown w ithou t gram  
o f P a rliam en t, and that the money was illega lly  
exacted. A tto rn e y -G e n e ra l v. W ilts  U n ite “
D a iries  L im ite d  (1922, 127 L .  T . Rep. 822) 
app lied  ; (2) that the paym ent was compulsory 
and not vo lun ta ry  ; (3) that th is case was not 
a case where a c la im  fo r  compensation could be 
brought under sect. 2, sub-sect. 1 (b) o f tbe 
In d e m n ity  A c t 1920, but was, w ith in  the sub- 
sect. 1 (b) o f sect. 1, a c la im  in  respect o f a 
r ig h t under a con trac t; (4) that the recovery 
o f the money could p rope rly  be made the subjeCt 
o f a p e titio n  o f r ig h t. The supp lian ts , there
fore , were entitled to recover the am ount paid-

P e t i t i o n  o f r ig h t  heard  before A v o ry , J .
T he  fo llo w in g  s ta tem e n t o f  fac ts  is in  sub' 

stance take n  fro m  th e  ju d g m e n t o f th e  learned 
judge  :

In  th is  case th e  supp lian ts  c la im  to  recover 
th e  sum  o f  34,9201. as m oney received to  the ir  
use, w h ich  sum  had been p a id  b y  th e m  to  the 
A ccountan t-G enera l o f th e  M in is try  o f Shipp 'd# 
on th e  20 th  Feb. 1920, unde r th e  fo llow ing  
circum stances. In  N o v . and Dec. 1919, the 
supp lian ts  were desirous o f se lling  one o f the ir 
steam ships, th e  M a rw a rr i,  to  a fo re ign  pu r" 
chaser. A t  th a t  da te  such a tra n s fe r could 
n o t la w fu lly  be ca rried  o u t w ith o u t th e  licence 
o f th e  S h ipp ing  C o n tro lle r : (see statutes 
5 Geo. 5, c. 21, s. 1, and 6 &  7 Geo. 5, c. 42» 
s. 3, sub-s. 2, and 6 &  7 Geo. 5, c. 68).

U pon a p p lica tio n  be ing made b y  the  sup" 
p lia n ts  fo r  such licence, th e  S h ipp ing  C ontro ller 
declined to  g ra n t th e  same except upon the 
c o n d itio n , am ong others, th a t  15 pe r cent- oI 
th e  purchase p rice  should be pa id  b y  the 
supp lian ts  to  th e  M in is try  o f S h ipp ing , ^ n  
th e  6 th  Jan . 1920, n o tw ith s ta n d in g  ob jection 
ra ised b y  th e  supp lian ts  and th e ir  dem and to 
kn o w  b y  w h a t a u th o r ity  th is  co n d itio n  ^ aS 
im posed, i t  was f in a lly  ins is ted  upon . 
supp lian ts  the n  agreed to  p a y  th e  15 pe r cent-» 
and on th e  27 th  Jan . 1920 th e  S h ipp ing  Cod" 
t r o l l  er gave h is consent to  the  sale o f the  said 
s team ship to  an I ta lia n  f irm  fo r  th e  sum 0 
240,000k U p on  rece ip t o f th e  purchase money 
th e  supp lian ts  p a id  th e  said sum  o f 34,920 • 
as d irec ted  to  th e  A ccountan t-G enera l o f th e 
M in is try  o f S h ipp ing .

The supp lian ts  p rayed  (1) a de c la ra tion  th® 
th e  S h ipp ing  C o n tro lle r was n o t e n tit le d  to 
dem and pa ym en t o f a n y  sums as a c o n d iti°n 
o f  g ra n tin g  perm ission fo r  th e  sale to  a fore i#“  
ow ner o f  a B r it is h  sh ip . (2) R epaym ent t°  
th e m  o f th e  sum  o f  34,920k

S ir  John  S im on, K .C . and H ildesley, fo r  th e 
supp lian ts .— The S h ipp ing  C o n tro lle r had d“  
r ig h t  to  in s is t on th e  co n d itio n  th a t  he shorn
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Receive a percentage o f th e  purchase m oney 
^Attorney-General v .  W ilts  U n ited  D a irie s , 127

T . R ep. 822). I t  was a le v y in g  o f m oney 
''A b o u t th e  a u th o r ity  o f P a rliam e n t. Secondly, 
tbe pa ym en t was in  re a lity  a com pu lsory  and 

a v o lu n ta ry  p a ym en t (M aske ll v . H orner, 
R 3  L . T . R ep. 126 (1915) 3 K .B . 106). T h ird ly ,  

present case does n o t fa l l  w ith in  sub-sect.
1 .(&) o f sect. 2 o f th e  In d e m n ity  A c t  1920, b u t 
W ithin p rov iso  (6) to  sect. 1 (1), be ing a c la im  o f 
a r ig h t under, o r  a lleged breach o f, con tra c t, 
ar>d the  sup p lian ts  m ay  proceed b y  p e t it io n  o f 
righ t, w a iv in g  th e  to r t ,  and proceeding on the  
A t t r a c t .  A  s im ila r  p o in t was le f t  open in  
M arsha ll S h ip p in g  Company v . B oard o f Trade  

p. 210 ; 129 L .  T . R ep. 644 ; (1923) 2 K .  B .
343).

f  Sir  Douglas Hogg (A .-G .) and Russell Davies, 
i ° r  the  C row n.— T he case is d is tingu ishab le  
rotn  th e  W ilts  U n ited  D a irie s  case (sup.). The 

J?r°h ib it io n  o f th e  sale o f B r it is h  ships to  a 
,° re>gner w ith o u t th e  a p p ro va l o f th e  S h ipp ing 

°n tro lle r  was a s ta tu to ry  p ro h ib it io n , nam ely , 
y  the  B r it is h  Ships (T rans fe r R e s tr ic tio n ) A c t 

ta i5 . T he  S h ipp ing  C o n tro lle r had  pow er to  
orb id  such sale a ltoge the r. O w ing to  th e  re 

a c t io n s  on th e  sale o f B r it is h  ships, a fo re igner 
A A ( i o ffe r a h igh e r p rice , and a ll th a t  the  
p ip p in g  C o n tro lle r d id  was to  see th a t  the  
* cess w e n t to  th e  C row n. Secondly, th e  pay- 
en t was v o lu n ta ry  and  n o t com pulsory , 
^a s  to  th e  bene fit o f  th e  supp lian ts  to  sell 

p ship and  hand  ove r a percentage to  the  
,,r°Wn. T h e y  were n o t bound to  sell, and  the  
/ ' )nt r ()lle r was n o t bound to  a llow  th e m  to  sell 
Hi ^ am W hiteley L im ite d  v . The K in g  (1909) 
j!1 L . T . R ep. 741). The sup p lian ts  were q u ite  

, , lv e to  th e  po s itio n , and pre fe rred  to  sell on 
,.e co n d itio n  presented. F u rth e r, th e  sup- 

i* lants canno t proceed unde r p rov iso  (6) to  
t eet- 1 (1) o f th e  In d e m n ity  A c t, as th a t  refers 

Un express co n tra c t, and n o t to  a c la im  fo r  
' r0tlcy had  and  received. The sup p lian ts ’ 
„ '" '’Per rem edy is unde r sect. 2 o f th e  A c t, and 

® procedure b y  p e t it io n  o f r ig h t  is  n o t m a in 
tainable.

S ir John S im on, K .C ., in  re p ly .— T he sup- 
p ’ants acted unde r duress. T he  S h ipp ing  

on tro iie r had  no r ig h t  to  in s is t on  th e  con- 
cn U>n’ th e  sup p lian ts  cou ld  n o t sell w ith o u t his 
t>nsen t,  and consequently , in  o rder to  sell, 
c  ey  Were com pelled to  p a y  to  th e  S h ipp ing 
j  'b ro ile r  a sum  w h ich  he had  no r ig h t  to  

Cttiand fro m  the m . The pa rties  were n o t on 
P Te<lu a l fo o tin g  w ith in  the  language o f A b b o tt ,  
a ’ ’ ' n M organ  v . P alm er (2 B . &  C., a t p . 735), 
m ' the re  was n o th in g  v o lu n ta ry  in  th e  pay- 
T r n t ° f  th e  percentage b y  th e  supp lian ts . 
Sent suP p lia n ts ’ case is w ith in  p rov iso  (b) o f  

. ' 3 (1) as th e  cause o f ac tio n  is th e  om ission 
jo .R eturn  th e  m oney (U m phelby  v . M ‘Lean, 

1 B . &  A1H 4 2 b

i l ^ 8m ent- [A fte r  s ta tin g  th e  facts, th e  learned 
con tinued  :]

th a /1 be ha lf o f  th e  supp lian ts  i t  is contended 
a t th e  said sum  was p a id  in  d ischarge o f a

B . &  A id . 42). 

J(,n. H. - A v o r y , J
Cur. adv. vu lt. 

read the  fo llo w in g

dem and il le g a lly  made unde r co lou r o f h is office 
b y  th e  S h ipp ing  C o n tro lle r, and th e  f irs t  
question is w he the r the re  was any s ta tu to ry  
o r o th e r a u th o r ity  fo r  th e  im p o s itio n  o f th is  
co n d itio n  to  th e  g ra n tin g  o f th e  licence. On 
th is  p o in t th e  A tto rne y -G e ne ra l re ferred to  
reg. 39 (c) (c) o f the  Defence o f th e  R ealm  
R egu la tions w h ich  applies o n ly  to  purchasers 
o f  vessels and th e  con d itions  the re  re fe rred  to  
in c lude , in  m y  op in ion , o n ly  such as could 
la w fu lly  be im posed. In  v ie w  o f the  decision 
o f th e  C ourt o f A ppea l in  Attorney-General v .  
W ilts  U n ited  D a irie s  L im ite d  (37 T im es L .  R ep . 
884), a ffirm ed in  th e  House o f Lo rds  (127 L .  T . 
R ep. 822), I  come to  th e  conclusion th a t  the  
im p o s itio n  o f th e  co n d itio n  in  th e  present case 
was u ltra  vires  th e  S h ipp ing  C o n tro lle r and  was 
a le v y in g  o f m oney fo r  th e  use o f th e  Crown 
w ith o u t g ra n t o f P a rlia m e n t w ith in  th e  
m eaning o f th e  B i l l  o f  R ig h ts . The A tto rn e y  - 
General s ta ted  th a t  th e  fifte en  per cent, had been 
ca lcu la ted  on th e  basis o f th is  be ing th e  e x tra  
p rice  ob ta inab le  fro m  a fo re ign  purchaser on 
th e  sale o f a B r it is h  sh ip , b u t, how ever i t  was 
ca lcu la ted , and a lth ou gh  I  do n o t d o u b t th a t  the  
co n d itio n  was im posed in  pe rfec t good fa ith  and 
in  th e  honest be lie f th a t  i t  was in  fu rthe rance  
o f th e  ob je c t o f th e  B r it is h  Ships (T ransfer 
R e s tr ic tio n ) A c t  1915, I  th in k  th e  pa ym en t was 
exacted w ith o u t a u th o r ity  and was the re fo re  
il le g a lly  exacted. The n e x t question is w h e the r 
th e  supp lian ts  are e n tit le d  to  recover th is  m oney 
so p a id  and w he the r fro m  th e  C rown b y  th is  
p e t it io n  o f r ig h t  o r w hethe r, as th e  A tto rn e y - 
General suggested, the  B oa rd  o f T rade  is in  any 
even t the  p a r ty  to  be sued. W ith  regard to  
the  l ia b i l i t y  o f th e  B oa rd  o f T rade , th e  C ourt o f  
A ppea l in  M a rsh a l S h ip p in g  Company v . B oard  
o f Trade  (129 L .  T . R ep. 644 ; (1923) 2 K .  B . 343), 
in  w h ich  th e  cause o f ac tio n  is based on facts 
lik e  those o f the  present case, have le ft  open th e  
question w h e the r th e  B oa rd  o f T rade  is lia b le  
to  be sued, b u t i t  appears fro m  th e  ju dg m en ts  
th a t  i f  th e  a lleged to r t  is w a ived  and th e  p ro 
ceeds o f th a t  t o r t  have been accounted fo r  to  th e  
G overnm ent, th e  recovery  o f th e  m oney w ou ld  
p ro p e rly  be made th e  sub ject o f a p e tit io n  o f  
r ig h t  to  th e  C rown.

I  have now  to  consider w h e the r th e  m oney 
in  th is  case was pa id  unde r com puls ion w ith in  
the  m eaning o f the  a u th o ritie s , o r w h e the r i t  
was a v o lu n ta ry  p a ym en t as contended on 
b e ha lf o f  th e  C rown. The case o f M aske ll v . 
H orner, w h ich  was re lied  on b y  th e  supp lian ts , 
does n o t in  m y  op in io n  govern th is  case. The 
passage in  th e  ju d g m e n t o f L o rd  R ead ing , C .J., 
in  w h ich  he says : (113 L .  T . R ep., a t p . 128 ;
(1915) 3 K .  B ., a t  p . 118) “  I f  a person w ith  
know ledge o f th e  fac ts  pays m oney, w h ich  he 
is n o t in  la w  bound to  pa y , and in  c ircu m 
stances im p ly in g  th a t  he is pa y in g  i t  v o l
u n ta r i ly  to  close th e  transa c tion , he canno t 
recover i t .  Such a pa ym en t is in  la w  lik e  a 
g if t ,  and th e  transa c tion  cannot be reopened. 
I f  a person pays m oney, w h ich  he is n o t bound 
to  pa y , unde r th e  com puls ion o f u rg e n t and 
pressing necessity o r o f seizure, a c tu a l o r  
th rea tened , o f h is goods he can recover i t  as
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m oney had  and received. The m oney is pa id  
n o t unde r duress in  th e  s tr ic t  sense o f th e  te rm , 
as th a t  im p lies  duress o f  person, b u t un de r the  
pressure o f seizure o r de ten tio n  o f goods w h ich  
is analogous to  th a t  o f duress . . . The p a y 
m en t is made fo r  th e  purpose o f a v e rtin g  a 
th rea tened  e v il and is made n o t w ith  the  
in te n tio n  o f g iv in g  u p  a r ig h t  b u t unde r im m e
d ia te  necessity and w ith  th e  in te n tio n  o f p re 
serv ing the  r ig h t  to  d ispu te  th e  le g a lity  o f the  
dem and ”  m us t be read in  connection  w ith  the  
fac ts  o f th a t  case, w h ich  was decided on the  
g ro u n d  th a t  th e  to lls  had  been p a id  under 
th re a t o f seizure o f th e  p la in t if fs ’ goods and to  
a v e rt th a t  th rea tened  e v il, and th e  judgm ents  
had no reference to  the  case o f m oney e x to rte d  
b y  a person colore o ffic ii. On be ha lf o f  the  
Crown i t  was contended th a t  th e  pa ym en t in  
th is  case was n o t made unde r p ro te s t, and the  
ju d g m e n t o f W a lto n , J .,  in  W hiteley  v . The 
K in g  (1909) 101 L .  T . R ep. 741) was re lied  
on ; b u t an express p ro te s t is  n o t necessary i f  
th e  com puls ion is appa ren t fro m  th e  c ircu m 
stances o f th e  case, M aske ll v . H o rne r (sup.). 
The learned ju dg e  in  W hite ley's  case, w h ile  
h o ld in g  th a t  m oney p a id  to  th e  Commissioners 
o f In la n d  Revenue un de r th re a t th a t  i f  n o t 
p a id  proceedings w o u ld  be take n  fo r  pena lties 
was n o t recoverable as m oney p a id  unde r com 
pu ls io n , was ca re fu l to  d is tin g u ish  th e  case o f 
m oney e x to rte d  b y  a person fo r  do ing  w h a t he 
is le g a lly  bound to  do w ith o u t pa ym en t, and 
upon  th is  p o in t th e  case o f M organ  v . Palm er 
(2 B . and C. 729) is a d ire c t a u th o r ity .  I t  m ay 
be said th a t  th e  S h ipp ing  C o n tro lle r was n o t 
le g a lly  bound to  g ra n t a licence, b u t in  g ra n tin g  
o r re fus ing  i t ,  he was bound, I  th in k ,  to  exercise 
a ju d ic ia l d isc re tion  and n o t to  im pose a co n d i
t io n  o f pa ym en t w h ich  was u n la w fu l. (Rex  v . 
A thay , 1758, 2 B u rr .  653, and P arke r v .  Great 
Western R a ilw ay , 1844, 7 M . &  G. 292, 293). 
The m oney in  th e  present case was n o t pa id  
un de r a n y  m is take  o f fa c t, n o r was i t ,  in  m y  
op in ion , p a id  unde r an y  m is take  o f la w , b u t 
in  th e  words o f  L it t le d a le , J . ,  in  M org an  v . 
P alm er 2 B . &  C. a t p . 739, “  T he  supp lian ts  
were m ere ly  passive and su b m itte d  to  p a y  the  
sum  c la im ed as th e y  cou ld  n o t o therw ise 
p rocure  th e  licence,”  and  sub ject to  th e  fu r th e r  
p o in t take n  b y  th e  A tto rn e y -G e n e ra l un de r the  
In d e m n ity  A c t  (10 &  11 Geo. 5, c. 48), I  th in k  
th e  sup p lian ts  w o u ld  be e n tit le d  to  recover 
th e  sum  c la im ed as m oney received to  th e ir  
use.

T he  A tto rn e y -G e n e ra l contended th a t  even 
i f  th e  ac tio n  o f the  S h ipp ing  C o n tro lle r 
cou ld  n o t be ju s tif ie d , he nevertheless p u r 
p o rte d  to  be a c tin g  in  th e  execu tion  o f  his 
d u ty , and unde r those circum stances com 
pensa tion w o u ld  be payab le  unde r sect. 2 (1)
(6) o f th e  In d e m n ity  A c t,  and no a c tio n  o r 
o th e r legal proceeding w o u ld  lie  in  respect 
the reo f, b u t I  d o u b t w h e the r th e  supp lian ts  
can be said to  have “  in cu rre d  o r susta ined any 
d ire c t loss o r damage ”  w ith in  th e  m eaning o f 
th a t  section p a r t ic u la r ly  h a v in g  regard to  the  
te rm s o f P a r t  2 o f  th e  Schedule to  th a t  A c t, 
a n d  to  th e  sup p lian ts ’ adm ission th a t  th e  sh ip

was n o t saleable to  an y  B r it is h  purchaser, to 
th e ir  ow n de scrip tion  o f  th e  sh ip  in  th e ir  le tte r 
o f th e  4 th  Dec. 1919, and to  th e  fa c t th a t  they 
poss ib ly  added on th e  15 pe r cen t, to  th e  selling 
p rice , a lth ou gh  the re  is no  evidence as to  this> 
and, the re fo re , I  th in k  th is  is  n o t a case where 
a c la im  fo r  com pensation can be b ro u g h t under 
sect. 2 o f th e  A c t,  b u t is w ith in  p rov iso  ( b )  t °  
sect. 1, a c la im  in  respect o f  a r ig h t  unde r, o r a*1 
a lleged breach o f c o n tra c t, th e  cause o f  action 
be ing th e  n o n -re tu rn  o f  th e  m oney. U m p h e l b V  

v . M 'L e a n  (1 B . and A id . 42).
In  th e  resu lt, a lth o u g h  no c la im  was made by 

th e  supp lian ts  fo r  th e  re tu rn  o f th e  m oney u n til 
a f te r  the  decision in  Attorney-General v . W ilts  
U n ited  D a ir ie s  in  th e  House o f  Lo rds  (121*
L .  T . R ep. 822), I  come to  the  conclusion w ith  
some h e s ita tio n  upon  th e  a u th o r ity  o f th a t  case 
and o f M org an  v . P alm er (sup.) th a t  th e y  are 
e n tit le d  to  th e  de c la ra tion  p rayed  fo r.

Judgm ent fo r  the supp lian ts.
S olic ito rs  fo r  sup p lian ts , Rawle, Johnstone, 

an d  Co., fo r  H i l l ,  D ick inson , and  Co., L iv e rp o o l
S o lic ito r fo r  th e  Crown, S o lic ito r to Board of 

Trade.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  

D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

Jan . 22, 23, and Feb. 4, 1924.
(Before S ir H e n r y  D u k e , P.)

T h e  Co a h o m a  Co u n t y , (a)
B i l l  o f lad ing— “  . . . steamer shall

entitled to commence discharging immediately 
after a rr iv a l . . . either in to  lighters °r
other cra ft o r at the quay . . .
O bligation upon the consignees to provide 
lighters, craft, o r quay space— “  The goods 
shall be taken fro m  the sh ip 's  tackle by tde 
consignees o f goods d irectly on the ir coming 
to hand in  discharge o f the sh ip  ; ” — N o  bey11 
available and discharge in to  lighters im practica* 
— T im ber discharged over sh ip 's  side in to  tbe 
water —- Delay  —  Demurrage —  Cei tificate °J 
master to be conclusive as to demurrage.

T im ber ivas consigned to the defendants up011 
the p la in t if fs ' steamer under b ills  o f lading 
con ta in ing the fo llo w in g  terms : “  . •,
steamer sha ll be entitled to commence dW  
charging im m ediate ly a fter a rr iv a l . ■
either in to  lighters or other cra ft or at the q>llt!l 
or at more than one berth and discharge con 
tinuous ly  day and n igh t also on Sunday f r(! ,n 
a ll hatches sim ultaneously w ithou t in term ixs10 
a ll at the discretion o f the master. ■ ■
The goods sha ll be taken fro m  the sh ip 's  ta d "  
by the consignee o f goods directly on lbel 
coming to hand in  discharge o f the ship.
I f  consignees f a i l  to receive as above 
and no fa c ilit ie s  are available fo r  dischafgl1ly  
in to  cra ft o r on w h a rf iv ithou t delay to 
steamer, receivers to pa y  demurrage at y

>o) R ep o rte d  by G io rr ilE T  H u t c h in s o n , E sq .. B a r r ’ **®*' 
at-Lftw.

stated
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r ate o f 50c. per net registered ton per day. . ■ ■ 
The master's certificate sha ll be conclusive and  
bind ing both as to the extent o f the delay 
in  the receipt o f the cargo and the amount 
Payable by consignees hereunder in  respect o f 
°nch delay. . . . ”

v° berth was available at the po rt o f discharge, 
and ow ing to the dimensions o f the tim ber 
discharge in  lighters was impossible. The 
cargo was therefore discharged over the sh ip 's  
side in to  the water, where i t  was fo rm ed in to  
r afts and removed by the defendants. The vessel 
accupied twelve and a h a lf days discharging, 
and the master certified that s ix  days' demurrage 
at 50c. per registered ton per day was due 
from  the defendants, a ttribu ting  the delay to 
the fa ilu re  o f the defendants to provide a 
berth or craft. The delay was in  fa c t due to 
other causes fo r  which the defendants were 
n° t responsible.

*,cid ,  that the words “  the steamer shall be 
entitled to commence discharging im m ediate ly  
after a rr iv a l . . ■ either in to  lighters or
other cra ft or at the quay ”  conferred a right, 
Power, o r libe rty  upon the carrie r, but d id  no t 
im p ly  an undertaking on behalf o f the consignee 
° f  the goods that fa c il it ie s  should be available  
whereby such righ t, power, or libe rty  should be 
made available to the carrie r. The goods 
having been, in  the business sense, taken fro m  
alongside d irectly  on the ir coming to hand, 
there was no delay attributable to the defendants, 
and the p la in t if fs  were not entitled to recover 
demurrage.

**eld, fu rth e r, that, had there been a breach by 
fa ilu re  o f the defendants to take de livery as 
agreed, the master's certificate could not be 
accepted as a conclusive assessment o f damages, 
^ c e  the delay which he assessed was not the 
delay i n  respect o f which he was empowered 
by the b i l l  o f lad ing  to ce rtify  fo r  demurrage.

‘ 1113 p la in tiffs , th e  U n ite d  States o f A m erica , 
^Presented b y  th e  U n ite d  States S h ipp ing  

°ard , were th e  owners o f th e  steam ship 
p°ahoma County, and th e  defendants, the  
JU m o u th  W orks  and E ng inee ring  Com pany, 
t ,ere indorsees and receivers o f  cargo under 
h ree b ills  o f la d in g  da ted  M ob ile  th e  

.JAh J u ly  1921, and issued in  respect o f fo r ty - 
n*ee and 1126 pieces o f p itc h  p ine tim b e r, 
n d 382 pieces o f p itc h  p ine  t im b e r respective ly . 

%  clause 8 o f th e  b ills  o f la d in g  i t  was
Pr°v id e d  :
im8- Also the steamer shall commence to discharge 

after a rriva l (w ithou t reference to the 
o f the weather) either in to  lighters or other 

dis or a t the quay or a t more than one berth and 
Si in i r§e continuously day and night, also on 
in t ' from  a ll hatches simultaneously, w ithou t 
J fm is s io n ,  a ll a t the discretion o f the master, 
Sta CUst°m  o f the po rt to  the contrary notw ith- 
ta,.iU, The goods shall be taken from  the ship's
Cnti,' ' the consignee o f goods d irec tly  on the ir 
the ng to hand in  discharge o f the ship ; otherwise 
ent master or ship’s agent shall be a t libe rty  to 

er and land the goods, or pu t them in to  store, 
risk ° use or craft, or on quay, a t the receiver’s 
to expense, w ith ou t g iving previous notice

consignees before weighing or counting,

notw ithstanding a ll regulations or customs o f the 
po rt to  the contrary. I f  consignees fa il to  receive 
as above stated, and no facilities are available for 
discharging in to  cra ft or on w harf w ithou t delay 
to  steamer, receivers shall pay the steamer 
demurrage for such detention a t the rate o f 50c. 
per net registered ton per day o f twenty-four 
hours for each day or part o f day during which the 
goods shall not be received as above stipulated. 
The master’s certificate shall be conclusive and 
binding both as to  the extent o f the delay in  the 
receipt o f the cargo and the amount payable by 
consignees thereunder, in  respect o f such delay

T he Coahoma County  a rr iv e d  in  F a lm o u th  
to  discharge, on th e  6 th  Sept. 1921, b u t no 
b e rth  was ava ilab le , and since i t  was n o t 
p ra c tica l to  discharge in to  ligh te rs  o r c ra ft,  
the  t im b e r was discharged overside in to  the  
sea b y  means o f th e  sh ip ’s tack le . The 
discharge was n o t com ple te u n t i l  4.15 p .m . 
on th e  20 th  Sept. The to ta l t im e  occupied 
in  d ischarg ing was, there fore , tw e lve  and a 
h a lf  days, and the  p la in t if fs  c la im ed th a t  
th e  sh ip  cou ld  have been discharged in  s ix  and 
a h a lf  days i f  c ra f t  o r a b e rth  had been ava ilab le . 
T hey , there fore , c la im ed s ix  days’ dem urrage 
a t 50c. per reg istered to n  per day , am oun ting  
to  27921. 3s. 7d. On the  2 0 th  Sept, the  
m aster o f  th e  Coahoma County  ce rtifie d  th a t  
th is  sum was payable b y  th e  receivers in  respect 
o f s ix  days’ dem urrage. The defendants con
tended th a t  th e y  to o k  the  cargo im m e d ia te ly  
upon  the  cargo com ing to  hand, and th a t  the  
de lay was a ttr ib u ta b le  to  ove rstow ing, rep lac ing 
hatches over th e  p a r t  cargo o f g ra in , and o th e r 
causes.

D un lop , K .C . and G. P . Langton  fo r  the  
p la in tiffs .

W . N o rm an  Raeburn, K .C . and P ilche r fo r  the  
defendants.

Feb. 4.— S ir H e n r y  D u k e , P . read th e  
fo llo w in g  ju d g m e n t :

T h is  a c tio n  is b ro u g h t b y  th e  U n ite d  States 
S h ipp ing  B oa rd  as owners o f th e  steam ship 
Coahoma County, to  recover fro m  the  defen
dants , th e  F a lm o u th  Docks and  E ng in ee ring  
Com pany, 27921., w h ich  the  p la in t if fs  allege to  
be due to  the m  fo r  dem urrage on an assess
m en t o f dem urrage b y  th e  sh ip ’s m aster p u r 
suan t to  th e  te rm s o f  b ills  o f la d in g , and, 
a lte rn a tiv e ly , fo r  damages under th ree  b ills  o f 
la d in g  issued b y  th e  p la in t if fs ’ m aster and 
accepted b y  th e  defendants in  respect o f the  
carriage b y  sea o f  three consignm ents o f  
t im b e r and lu m be r fro m  M ob ile , U .S .A ., to  
F a lm o u th .

The sub s tan tia l questions in  the  case are 
w he the r th e  sum  c la im ed is due and recoverable 
upon  th e  ce rtifica te  o f the  m aster o f the  
Coahoma County  as a conclusive assessment in  
pursuance o f powers conferred on h im  b y  the  
b i l l  o f la d in g , and i f  the  m aster’s ce rtifica te  is 
n o t conclusive against the  defendants, w he the r 
upon  th e  co n tra c t in  the  b i l l  o f  la d in g  a breach 
has been established in  respect w hereof damages 
a t com m on la w  m us t be aw arded b y  th e  c o u rt 
to  th e  p la in t if fs .
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The defendants are p ro p rie to rs  o f docks a t 
F a lm o u th , and in  J u ly  1921, be ing in  need o f 
p itc h  p ine t im b e r  fo r  con s tru c tion a l w orks upon 
th e ir  p ro p e rty , th e y  purchased fro m  Lond on  
m erchants parcels cons is ting  o f fo r ty - th re e  
pieces and 1126 pieces o f p itch -p in e  tim b e r, 
and 382 pieces o f p itc h -p in e  lu m be r. These 
parcels were shipped on th e  3 0 th  J u ly  1921, 
and  the  p la in t if fs ’ vessel a rr iv e d  a t F a lm o u th  
on th e  6 th  Sept. 1921. She had on board 
besides the  consignm ents in  question, t im b e r 
cargo fo r  London , and g ra in  in  b u lk . H e r 
discharge began in  the  a fte rnoon  o f th e  6 th  
Sept, and was com ple ted in  th e  a fte rn oon  o f 
th e  20 th  Sept. The w o rk in g  days occupied 
were tw e lve  and a h a lf. U p on  com p le tion  o f 
th e  discharge, th e  m aste r o f  the  Coahoma 
County issued th e  ce rtifica te  in  question  w hereby 
he ce rtifie d  27921. to  be due fro m  the  defendants 
in  respect o f s ix  days’ dem urrage. H e had p re 
v io u s ly  on the  same da y  n o tif ie d  the  defendants 
b y  le tte r  th a t  he he ld the m  lia b le  fo r  dem urrage 
on  account o f delays and slowness in  d ischarg ing 
the  cargo o f  h is vessel.

The m aster’s ce rtifica te , the  v a l id i ty  o f w h ich  
is in  question , p u rp o rts  to  have been made in  
pursuance o f clause 8 o f the  several b ills  o f 
la d in g .

M r. D u n lo p  c la im ed th a t,  upon  the  tru e  
c o n s tru c tio n  o f the  clause, the  absence o f 
fa c ilit ie s  a t F a lm o u th  fo r  discharge o f the  
vessel b y  her owners in  m anner specified and 
th e  de fendants ’ fa ilu re  to  receive w ith  such 
fa c ilit ie s  fo r th w ith ,  in v o lv e d  th e  defendants in  
l ia b i l i t y  fo r  such sums as should be ce rtifie d  b y  
the  m aster to  be due to  de lay the re by  caused. 
H e  contended also th a t  the  defendants m ust 
be he ld upon th e  tru e  c o n s tru c tio n  o f the  b i l l  o f 
la d in g  to  have w a rra n te d  to  th e  p la in t if fs  the  
a v a ila b i l ity  a t F a lm o u th  o f fa c ilit ie s  such as 
are specified in  clause 8, o f such a cha racter 
and  e x te n t as to  enable the  sh ip  to  m ake con
tin u o u s  discharge o f cargo d u r in g  such hours 
as th e  m aster a t his d isc re tion  should th in k  f i t  
to  requ ire , and th a t  th e  defendants had also 
come under an o b lig a tio n  to  receive fro m  the 
sh ip ’s ta c k le  cargo so discharged a t such a 
Tate o f discharge as the  m aster in  his d iscre tion  
m ig h t d ire c t and be able to  m ake.

On be ha lf o f  th e  defendants i t  was contended 
th a t  upon the  tru e  co n s tru c tio n  o f the  clause, 
th e  defendants had bound themselves to  n o th in g  
m ore th a n  an o b lig a tio n  to  ta ke  d e liv e ry  as 
fas t as was reasonably p ra c ticab le  under the  
circum stances.

In  o rder to  a p p ly  th e  te rm s o f  the  b i l l  o f 
la d in g  to  the  transa c tion  in  question  i t  is 
necessary to  s ta te  c e rta in  facts. W hen the 
Coahoma County  a rr iv e d  a t F a lm o u th  on the  
6 th  Sept. 1921, no deep w a te r b e rth  was 
ava ilab le , and ow ing  to  the  exceptiona l d im en
sions and in  p a r tic u la r  the  exceptiona l lengths 
o f the  t im b e r in  the  cargo, th e  use o f ligh te rs  
o r o th e r c ra f t  fo r  the  purpose o f discharge was, 
save as to  a sm all q u a n tity  o f the  goods, o u t o f 
th e  question . N o  fa c ilit ie s  were ava ilab le  b y  
means w hereof th e  m aster o r sh ip ’s agent 
cou ld  la nd  th e  t im b e r o r p u t  the  same in to

store, warehouse o r c ra ft ,  o therw ise th a n  a* 
the  same was in  fa c t disposed o f in  course ot 
the  discharge o f cargo as i t  to o k  place between 
th e  6 th  Sept, and the  20 th  Sept. U p on  bein? 
n o tif ie d  o f  th e  sh ip ’s a rr iv a l the  defendant5 
nam ed G arrack Roads in  th e  ha rbo u r at 
F a lm o u th , ab ou t tw o  m iles fro m  th e  shore, as 9 
su ita b le  place o f discharge, and th e  master 
m oored his vessel the re  and proceeded to  dlS" 
charge b y  d e live ry  o f the  t im b e r  over the 
sh ip ’s side in to  th e  w a te r, where i t  w»? 
received b y  th e  defendants’ agents and formed 
in to  ra fts  and rem oved. T h is  was on th e 
6 th  Sept, th e  o n ly  p ra c ticab le  mode o f d is" 
charge o f the  F a lm o u th  consignm ents. The 
fa c t was re lied  upon  on b e ha lf o f  the  p la in t if f5 
as conclusive evidence o f  the  alleged breaches 
b y  the  defendants o f th e ir  ob liga tions  under 
th e  b i l l  o f  la d in g .

The f irs t  question  to  be considered upon the 
con s tru c tion  o f clause 8 is th a t  o f th e  effect 
o f the  f irs t  sentence th e re in  : “  The steamer 
sha ll be e n tit le d  to  commence discharging 
im m e d ia te ly  a fte r  a rr iv a l,  w ith o u t reference 
to  th e  sta te  o f the  w eathe r e ith e r in to  lighters 
o r o th e r c ra ft ,  o r a t the  quay, o r a t m ore than 
one b e rth , and discharge con tin u o u s ly  day an”  
n ig h t,  also on Sunday fro m  a ll hatches sim m ' 
taneous ly , w ith o u t in te rm iss ion , a ll a t  the 
d isc re tion  o f th e  m aster, a n y  custom  o f the 
p o r t  to  the  c o n tra ry  n o tw ith s ta n d in g .”  I f  th e 
words “  th e  steam er sha ll be e n tit le d  to  com' 
mence d ischarg ing, & c ., and discharge com 
tin u o u s ly , & c .”  im pose ob lig a tio ns  upon th  
rece iver o f cargo b y  im p lic a tio n , e ith e r o f 9 
w a rra n ty  o r o therw ise, the re  has been a breach' 
I n  m y  op in io n , however, th is  sentence in  the 
clause m u s t be he ld to  con fer a r ig h t ,  P0" ^ ’ 
o r  l ib e r ty  upon the  ca rrie r, b u t  n o t to  imP 
an u n d e rta k in g  on beha lf o f  the  consignee o 
the  goods th a t  fa c ilit ie s  sha ll be ava ilahh  
w hereby such r ig h t ,  power, o r l ib e r ty  shall he 
made ava ilab le  to  the  ca rrie r. The p ro v is io n  
in  question  w o u ld  re s tr ic t  th e  r ig h ts  o f th e 
consignee upon th e  na rrow e r o f  tw o  a lte m a tiv^ 
constructions, w h ich  I  place upon the m , a r l. 
upon th a t  con s tru c tion , the re fore , w o u ld  9° 
be in op e ra tive . The w id e r con s tru c tion  eon 
tended fo r  b y  the  p la in t if fs , i f  i t  can be arrive 
a t a t a ll,  can o n ly  be a rr iv e d  a t b y  im p lica tion* 
and w o u ld  im p o r t in to  th e  c o n tra c t te rm s 9° 
m ere ly  oppressive as regards the  consig»ee’ 
b u t  v ir tu a l ly  im possib le  in  a business sen5 
to  be ca rried  o u t b y  h im . I t  w o u ld  n o t be 1 
accordance w ith  a u th o r ity  to  im p o r t  unreason 
able te rm s in to  the  b i l l  o f  la d in g  b y  implication- 
In  the  p o in t o f fa c t also, the  m aster o f f*1 
Coahoma County  accepted th e  designated p i9 
o f discharge as a proper place o f dischar£ 
under the  b i l l  o f  la d in g . I  ho ld  th a t  no breaC g 
o f  co n tra c t is made o u t under the  condition- 
in  th e  f irs t  sentence in  clause 8.

The second sentence o f clause 8 imposes 
clear o b lig a tio n  upon the consignees to  ta*4 
the  goods fro m  th e  sh ip ’s ta ck le  d ire c tly  0 ̂  
th e ir  co in ing  to  hand. The lib e r ty  reserve 
to  the  m aster to  en te r and la n d  the  goods, 
is im m a te ria l in  the  events th a t  have happene
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Che one question  to  be de te rm ined  w ith  regard 
to  the  consignees’ o b lig a tio n  under th is  p a r t 
° f  the  clause is one o f fa c t— D id  th e y  receive 
the goods in  m anner agreed ? N o fa c ilit ie s  
’"e re  ava ilab le  fo r  d ischa rg ing in to  c ra f t  o r on 
"L a r i ' w ith o u t de lay.

W h a t is now  to  be done under clause 8 is 
*-° de te rm ine  w he the r in  p o in t o f fa c t the  
consignees fa ile d  to  ta ke  th e ir  goods fro m  the  
ship’s ta c k le  d ire c t ly  on th e ir  com ing  to  hand, 
and w hethe r dem urrage a t the  specified ra te  is 
thereupon payab le to  the  am o un t c e rtifie d  b y  
'•he m aster. The question  o f fa c t goes to  the  
root. o f  th e  p la in t if fs ’ a lleged causes o f ac tion , 
"L e th e r  dem urrage o r fo r  damages. M r. 
L  uni op contended th a t  fa ilu re  to  receive under 
t ha t p a r t  o f the  clause w h ich  I  la s t m entioned 
m ust be fou nd  w hen i t  should appear th a t  the re  
" ^ re  n o t th e  specified fa c ilit ie s , and th a t  the  
goods were, a t an y  ra te , n o t take n  fro m  the  
sh ip 's  ta ck le  a t the  ra te  specified, b u t fo r  
masons I  have in d ica te d  I  am  o f op in io n  th a t  
|;he fa ilu re  p ro v id ed  fo r  is fa ilu re  to  ta ke  goods 
f r om the  sh ip ’s ta c k le  d ire c t ly  on  th e ir  com ing 
to  hand.

There are facts in  th e  case re leva n t to  b o th  
*he m a tte rs  to  be decided w h ich  w o u ld  make 
t he m aste r’s ce rtifica te  oppressive ly  erroneous 

i t  be in  fa c t conclusive. Three days o f 
ue lay was caused b y  th e  exposed s itu a tio n  
° f  the  place o f discharge. Some de lay was 
paused b y  the  b a tte n in g  dow n o f the  hatches 
t °  P rotect the  p a r t  cargo o f g ra in  in  b u lk  fro m  
harnage b y  ra in . V e ry  serious de lay  was caused 
hy the  fa c t th a t  the  t im b e r  cargo fo r  discharge 
a,t F a lm o u th  was “  overladen ”  b y  a con
querable q u a n t ity  o f the  t im b e r cargo shipped 
hJr Lo nd on . I  accept the  evidence o f th e  
defendants’ w itness H a ro ld  W ills  as to  the  
effect o f these hindrances. There was de lay 
also by th e  breakdow n o f a w inch  o r w inches.

The m aster a llow ed in  his c a lcu la tio n  o f 
dem urrage one and a h a lf  days fo r  de lay b y  

ove rload ing ,”  w h ich  was an inadequate 
:i 'o\vance, and no allowance was made b y  the  
master fo r  an y  o f th e  o th e r causes o f de lay.

L p o n  reference to  th e  m aster’s ce rtifica te ,
. appears th a t  th e  de lay o f s ix  w o rk in g  days 
m  respect o f w h ich  he assesses dem urrage was 
a ttr ib u te d  b y  h im , as au thorised assessor o f 
demurrage under the  b i l l  o f  la d in g , to  th e  s itua - 
!°n  o f the  place o f actua l discharge. W h a t he 

states is th is  : “  N o  b e rth  alongside q u ay  and 
n°  ligh te rs  o r o th e r c ra f t  were ava ilab le , con
sequently I  was ob liged to  anchor in  m id - 
. r bour and  to  discharge th e  cargo o f t im b e r 
' 'd °  the  sea. As a resu lt con tinuous de lay to o k  
Place fro m  the  com m encem ent u n t i l  com - 
P etion  o f discharge in  consequence o f the  tim e  
®ccupied in  low ering  the  t im b e r in to  th e  w a te r 
amt ho ld ing  i t  the re  u n t il sh ip ’s ta ck le  was 
e eased b y  th e  receivers. M oreover, on three 
ays no effective  progress in  rece iv ing  t im b e r 
r°m  the  sh ip  was made on account o f rough

le a th e r .”
A t  the  hearing  the  rea l cause o f de lay w h ich  

as re lied upon  b y  the  p la in t if fs  was the  alleged 
auure o f th e  defendants’ men em ployed a t the  

V o l . X V I . ,  N .  S.
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sh ip ’s side to  receive the  t im b e r a t th e  ra te  a t 
w h ich  the  sh ip  was ready to  discharge i t . One 
o f th e  p la in t if fs ’ witnesses sta ted  th a t  a de lay 
o f ab ou t fo u r  m inu tes occurred in  th e  u n 
shack ling  o f each log  a fte r  i t  was p u t  over the  
side. T h is  is, I  am  sure, an u n ju s tifia b le  s ta te 
m en t. There was a s trong  co n flic t o f  evidence 
on th is  p a r t  o f the  case and th e  conclusion a t 
w h ich  I  have a rr iv e d  is th a t  n e ithe r th e  steve
dores’ gang w ho were em ployed on board  the  
sh ip  b y  the  p la in t if fs , n o r the  ra ftsm en  who 
w orked  alongside fo r  the  defendants were able 
to  hand le the  unusual leng ths o f t im b e r as th e y  
w o u ld  have done pieces o f sm alle r dim ensions, 
and th a t  th e  discharge was the re fo re  made a t a 
slower ra te  th a n  th e  no rm a l.

There was no c o m p la in t d u rin g  th e  d is
charge, and a t th e  hearing  i t  was n o t d ispu ted  
th a t  the  ra ftsm e n  made th e  best d ispa tch  in  
th e ir  power and were as good w orkm en as cou ld 
have been ob ta ined  fo r  th e  purpose. Such de lay 
as occurred was m u tu a l on th e  p a r t  o f the  
stevedores’ gang and the  ra ftsm en  and was u n 
avo idab le , and was o f the  k in d  alone w h ich  I  
have in d ica ted .

I  fin d  th a t  the  goods were, in  the  business 
sense o f th e  w ords, “  ta ke n  fro m  th e  sh ip ’s 
ta ck le  b y  th e  consignee d ire c t ly  on  th e ir  com ing 
to  hand in  discharge o f the  sh ip .”

The conclusions o f la w  and find ings o f  fa c t 
w h ich  I  have s ta ted  dispose o f th e  case. H ad  
I  found  a breach b y  fa ilu re  to  ta ke  de live ry  as 
agreed I  shou ld  have been unable to  accept 
th e  m aster’s ce rtifica te  as a conclusive assess
m en t o f damages. H is  evidence shows th a t  the  
de lay he assessed was n o t the  de lay in  respect 
o f w h ich  he was em powered b y  the  b ill o f  la d in g  
to  c e r t ify  fo r  dem urrage. M oreover h is figure 
o f s ix  days was a rr iv e d  a t b y  the  a p p lica tio n  o f 
an a rb it ra ry  and in co rre c t fo rm u la . T ak in g  
his no rm a l ra te  o f discharge as 300 pieces o f 
t im b e r per d iem , he d iv id e d  the  num ber o f 
pieces in  the  defendants’ consignm ents b y  300 
and so de term ined th a t  five  days was the  con
t ra c t  t im e  fo r  discharge. T o  the  five  days he 
added one and a h a lf  fo r  t im e  lo s t b y  ' ove r
load ing  ”  o f  the  F a lm o u th  cargo w ith  London 
cargo. S ix  days o u t o f tw e lve  and a h a lf  re 
m ained, and fo r  these he assessed dem urrage. 
The ce rtifica te  is bad on the  face o f i t .

H a d  i t  been m a te ria l to  ascerta in  th e  appo r
tio n m e n t o f th e  t im e  beyond five  days spent 
in  the  discharge o f t im b e r  a t F a lm o u th , I  
should, so fa r  as I  can see, have fou nd  th e  delay 
b y  s to rm y  w eathe r to  have been th ree  w o rk in g  
days, th a t  caused b y  th e  mode o f stowage o f 
th e  London  and F a lm o u th  cargo tw o  days, 
th a t  caused b y  ra in  and the  sh ip ’s m anagem ent 
o f the  hatches fo r  p ro te c tio n  o f g ra in  cargo 
tog e the r w ith  th a t  caused b y  d isab lem ent o f 
w inches one day, and th a t  a ttr ib u ta b le  to  slow 
h a nd lin g  caused b y  the  cha racter o f the  cargo 
and the  circum stances o f discharge, one and a 
h a lf  days.

Upon the  find ings I  have s ta ted  the  action  
fa ils .

S o lic ito rs ; fo r  the  p la in t if fs . Thom as Cooper 
and Co. ; fo r the  defendants, Deacon and Co.

V  Y

T h e  Co a h o m a  Co u n t y .
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J a n . 31, Feb. 1, 2, 5, 6, and  13, 1924.
(Before S ir H e n r y  D u k e , P.)

T h e  T u b a n t ia . (a)

Salvage— Submerged wreck— Vessel sunk and  
abandoned in  the N o rth  Sea— Salvage opera
tions subsequently commenced - by a second 
set o f salvors— Interference w ith  operations 
o f the f irs t  set o f salvors— Possession—  
“  D erelict ” — R igh t o f second salvors to carry  
on salvage operations— Trespass— In ju n c tio n  
— Damages.

The p la in t if fs  since 1922 had been ca m jin g  on 
salvage operations on the wreck o f a D u tch  
steamer ly in g  in  the N o rth  Sea. The steamer 
had been torpedoed and sunk in  1916, in  the 
v ic in ity  o f the N o rth  H in d e r ligh t vessel, 
where she la y  w ith  her cargo in  about twenty 
fathom s o f ivater, on the bed o f the sea, f a r  
outside any te rrito ricd  waters. The p la in t if fs  
worked, when tide and weather perm itted, 
w ith  divers and salvage apparatus, and had 
buoyed the wreck, entered at least one o f the 
steamer's holds and made an a r t if ic ia l hole 
in  her side, at a total expenditure o f 
about 40,000/. M ore than one year a fter 
ivork had been begun by the p la in t if fs  the 
defendants, B r it is h  subjects, appeared at the 
site o f the wreck, and in  J u ly  1923 commenced 
independent salvage operations, sending down 
divers and otherwise in te rfe rin g  w ith  the 
operations o f the p la in t if fs . The p la in t if fs  
claim ed an in ju n c tio n  restra in ing  the defen
dants fro m  in te rfe rin g  w ith  the ir possession 
o f the wreck, a declaration, and damages. 

H eld , that the court had ju r is d ic tio n , since the 
Court o f A d m ira lty  had had ju r is d ic tio n  in  
suits in  respect o f in ju r io u s  acts done upon  
the high seas, and its  ju r is d ic tio n  had now  
passed to the Probate, D ivorce, and A d m ira lty  
D iv is io n  o f the H ig h  Court. I n  the absence 
o f any p ro o f or p resum ption that the owners 
o f the wreck o r cargo had lost whatever rights  
they had o r ig in a lly  enjoyed, the wreck and  
cargo were on ly derelict in  the lim ite d  sense in  
which the expression is  used in  salvage actions, 
and the p la in t if fs  could assert over them the 
possession o f salvors. Upon the facts, the 
p la in t if fs ,  by buoying and m ark ing  the ivreck, 
had established such possession, and in  the 
circumstances they were entitled to an in ju n c tio n  
res tra in ing  the defendants u n t i l  fu r th e r order 
fro m  doing any acts at o r near the wreck 
whereby they m ight be prevented fro m  or 
hindered in  ca rry ing  on salvage operations.

A c t io n  fo r  damages fo r  trespass and (or) fo r  
w ro n g fu l in te rfe rence w ith  th e  p la in t if fs ’ salvage 
services on the  w reck  o f  th e  D u tc h  steam ship 
T uban tia  and her cargo.

The p la in t if fs ,  M a jo r Sippe and others, 
had, in  A p r i l  1922, com m enced salvage opera
tion s  on the  w reck  o f  th e  T ubantia , w h ich , 
since she was torpedoed som etim e in  1916, 
had been ly in g  on th e  bed o f th e  N o r th  Sea, 
in  some tw e n ty  fa thom s o f  w a te r, in  the

v ic in it y  o f  th e  N o r th  H in d e r  l ig h t  vessel - 
The p la in t if fs  had f it te d  o u t an exped ition  
w ith  salvage steamers and tugs, d ive rs , and 
salvage experts . T h ro u g h o u t th e  sum m er and 
a u tu m n  o f  1922 th e  defendants con tinued  th e ir  
opera tions, and in  N ovem ber th e y  buoyed 
the  w reck  and le f t  her u n t i l  A p r i l  1923, when 
i t  was possible fo r  th e m  to  re tu rn  and con tinue 
th e ir  opera tions.

The defendants were V in c e n t Grech and 
C oun t Z anard i L a n d i, w ho were B r it is h  subjects, 
and one Cecil F in la y  Reed (who was added as 
a de fendan t b y  leave d u rin g  th e  hearing , and 
w ho appeared to  be a p a rtn e r w ith  th e  o th e r 
tw o  defendants in  a pa rtn e rsh ip  kn o w n  as the  
B r it is h  Semper P ara tus Salvage Com pany) 
and  th e  A ye ready  Salvage and Towage 
C om pany. The p la in t if fs  d id  n o t pursue 
th e ir  c la im  against th e  la s t nam ed defen
dants.

In  J u ly  1923 th e  defendants Grech, L a n d i, 
and  Reed approached the  w reck  o f th e  Tubantia  
in  th e  salvage steam er Semper P ara tus, w h ich  
was reg istered as a B r it is h  sh ip , and commenced 
independent salvage opera tions w ith  dragging 
gear, d ive rs , and o th e r appara tus. Though 
requested to  leave, the  defendants refused to  
do so, and con tinued  to  drag, send dow n divers, 
and conduct opera tions, w h ich  the  p la in tiffs  
alleged in te rfe re d  w ith  th e ir  opera tions and 
endangered th e ir  d ivers.

The p la in t if fs , the reupon , commenced the 
present a c tio n  in  w h ic h  th e y  c la im ed a declara
t io n  th a t  th e y  were e n t it le d  to  th e  possession 
o f th e  T uban tia  and her cargo, an in ju n c tio n  
to  re s tra in  th e  defendants fro m  proceeding 
to , o r  rem a in ing  a t,  o r in te rfe r in g  w ith ,  the 
T uban tia  and (or) her cargo, damages and a 
reference to  th e  re g is tra r and m erchants to  
assess the  a m o u n t the reo f. In  J u ly  1923 
th e  p la in t if fs  ob ta ined  an ex parte  in ju n c tio n , 
b u t  on  th e  31st J u ly  1923, H i l l ,  J . refused to  
con tinue  i t  u n t i l  the  t r ia l  upon th e  defendants 
u n d e rta k in g  to  b r in g  in to  c o u rt a n y th in g  
recovered in  the  salvage opera tions, upon the 
g round  th a t  i t  d id  n o t th e n  appear th a t  the  
p la in t if fs  had such possession o f the  remains 
o f th e  Tubantia  o r a n y  p a r t  o f her, o r  her cargo, 
as to  con fer upon  the m  such legal r ig h ts  as 
th e y  were e n t it le d  to  have p ro tec ted  by 
in ju n c t io n  (repo rted  156 L .  T . Jou r. I l l ) -  
The C o u rt o f A ppea l refused to  g ra n t the 
in ju n c t io n  upon the  defendants by  th e ir  
counsel g iv in g  ce rta in  un de rta k ing s .

S ir John S im on, K .C ., Stranger, and C. -4, 
H opper fo r  the  p la in t if fs .— The c o u rt has 
ju r is d ic t io n  because th e  w reck  o f  the  Tubantia  
and her cargo were lagan, and th e  A d m ira lty  
C o u rt had ju r is d ic t io n  ove r lagan : see B lack- 
stone’s Com m entaries I I I . ,  106, and C om yn’s 
D igest, T i t .  “  A d m ira lty  ”  (see Constable's 
case ; (1601) 5 R ep. 106a) In  a n y  even t the  
A d m ira lty  C ourt had ju r is d ic t io n  over m a ritim e  
wrongs c o m m itte d  on the  h ig h  seas :

The Ruckers, 1801, 4 C. R ob. 73 ;
The Hercules, 1819, 2 D ods., 353, 368 ;
The Zeta, 7 A sp . M ar. L a w  Cas. 369 ; 69 

L .  T . R ep. 630 ; ( 1893) A . C. 468 ;(a) Reported by GcomtBY Hutchinson, Esq., Barrister- 
at-Law.
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The c o u rt has c le a rly  ju r is d ic t io n  here as the  
defendants are B r it is h  subjects and th e  Semper 
Baratus  is a vessel o f B r it is h  re g is try . The 
P la in tiffs  b y  bu o y in g  and m a rk in g  th e  w reck, 
* c . ,  have ob ta ined  possession o f i t .  T hey  have 
ob ta ined  such possession as was possible in  
1 he circum stances. The Tubantia  was res 
derelicta, and th e  f irs t  person who ob ta ins 
Possession is th e  ow ner. Reference was made 
to  the  fo llo w in g  a u th o ritie s  :

P o llo ck  and W r ig h t  : Posssession in  the  
Com m on L a w , pp . 28 seg. 124 ;

L o rd  Advocate v . Young, 1887, 12 A pp . 
Cas. 544, 556 ;

B ru m  v . M ale tt, 1848, 5 C. B . 599 ;
W hite  v . C risp , 1854, 10 E x . 312, 322 ;
The C rystal, 7 A sp. M ar. L a w  Cas. 513 ; 

71 L .  T . R ep. 346 ; (1894) A . C. 508 ;
Banaclough  v . Brow n, 8 A sp. M a r. L a w  

Cas. 290 : 76 L .  T . R ep. 797 ; (1897) 
A . C. 615 ;

Bridges  v . Hawksworth, 1851, 21 L .  J . 
Q . B . 75 ;

The W ink fie ld , 9 A sp. M ar. L a w  Cas. 259 ; 
85 L .  T . R ep. 668 ; (1902) P . 42 ;

D igest. X L I .  (2) (7) ;
Hogarth  v . Jackson, 1827, M od . &  M a i.

58 ;
S k in n e r  v . Chapman, 1827, M od. &  M a i. 

59n ;
Y oung  v . Hichens, 1844, 6 Q . B . 606 ;
Keeble v . H ic k e r in g ill,  1706 ; 11 E as t,

574n ;
C arring ton  v . T aylo r, 1809, 11 E a s t 571 ;
Ibbotson  v . Peat, 1865, 12 L .  T . R ep. 313;

3 H . &  C. 644 ;
Jones v . Chapman, 1847, 2 E x . 803

to  th e  a tt itu d e  w h ic h  the  c o u rt takes tow ards 
^ c o n d  salvors u n ju s tif ia b ly  a tte m p tin g  opera
tions a long w ith  o r ig in a l salvors, see The 
yharlo tta  (3 Hagg. A d m . 361), The Eugene

Hagg. A d m . 156).
B un lo p , K .C . and Speirs  fo r  th e  de fendan t 

y °u n t L a n d i.— I f  th e  w reck  and her cargo is 
Measure tro v e  fou nd  upon  th e  h ig h  seas th e  
P la in tiffs  canno t a p p ro p ria te  i t  to  th e ir  use, 
or i t  belongs to  th e  C rown :

Bex  v . P roperty  D erelict, 1 H agg. A d m . 383 ;
The A q u ila , 1 C. R o b . 37 ;
I i .M .S .  Thetis, 3. Hagg. A d m . 228.

The p la in t if fs  are o n ly  salvors, fo r  th e  owners
th e  w reck  and cargo are s t i l l  e n tit le d  to  

th e ir p ro p e rty . There is no a u th o r ity  th a t  a 
sa lvo r w ho has possession (assum ing th a t  th e  
P la in tiffs  have possession) o f a w re ck  on the  
d 'gh seas can m a in ta in  trespass against a 
*®cond sa lvo r : (see D r. P h illim o re  in  The 
( j (irissa, Swa. 129, a t p . 132). The absence 
0 a u th o r ity  raises a p re sum p tion  against such 
a P roposition . The essence o f  salvage is the  
€x>stence o f danger. D anger con s titu tes  an 
‘/ r o ta t io n  to  a ll th e  w o r ld  to  render a service. 
■ Hi\>ors are in  th is  sense licensees, and a 
'rensee canno t m a in ta in  an ac tio n  o f trespass 

a t com m on la w  :
Duke o f Newcastle v . C lark, 8 T a u n t. 602.

P o llo ck  and W r ig h t  on  Possession in  
Com m on Law-, pp . 124, 125.

The second sa lvo r superseding th e  f irs t  (even 
w ro n g fu lly )  com m its  no trespass, because the 
r ig h ts  o f b o th  are based upon an im p lie d  
request b y  th e  ow ner :

K ennedy on C iv il Salvage, pp . 16-19 and 
no te , a t p. 17 ;•

Newm an  v . W alters, 3, Bos. &  P . 612 ;
The E lton , 7 A sp. M ar. L a w  Cas. 66 ; 

65 L .  T . R ep. 232 ; (1891) P . 265 ;
The p la in t if fs  m ust the re fo re  re ly  upon  ac tu a l 

phys ica l possession, since th e y  canno t re ly  
upon  legal possession. The fac ts  shew th a t  
th e y  have no phys ica l possession. The decla ra
t io n  p rayed  shou ld  n o t be g ran ted , because 
the  T uban tia  is  a fo re ign  vessel ou ts ide  the  
ju r is d ic t io n  o f th e  cou rts , and in  dea ling  w ith  
fo re ign  p ro p e rty  a de c la ra tion  shou ld  n o t be 
made : (see B r it is h  South A fr ic a  Company v . 
Compantua de Mozambique, 69 L .  T . R ep. 
604 ; (1893) B . C. 602). The in ju n c t io n  should 
n o t be g ra n ted , because i t  m ay  p re jud ice  the  
r ig h ts  o f th ir d  pa rties  who are n o t represented, 
and because th e  c o u rt has no means o f en forc ing  
th e  in ju n c t io n  and canno t supervise th e  place 
where th e  in ju n c t io n  is to  be enforced. M ore
ove r, th e  in ju n c t io n , i f  g ran ted , w i l l  rem a in  
in  force w he the r th e  p la in t if fs  con tinue  th e ir  
opera tions o r n o t, o r i f  th e y  conduct them  
in te rm it te n t ly .

A lfre d  B u c k n ill fo r  th e  de fendan t V in c e n t 
G rech.— A ssum ing th a t  the re  was w rongdo ing  i t  
is n o t suggested th a t  th is  de fendant was person
a lly  a w rongdoer. The o n ly  suggestion against 
h im  is th a t  th e  w ro n g fu l acts were done in  
th e  course o f th e  pa rtn e rsh ip  business. B u t  no 
w o rk  was be ing done when th e  pa rtn e rsh ip  
deed was executed, and th is  de fendan t is n o t 
the re fo re  lia b le  : (see P artn e rsh ip  A c t  1890, 
s. 10, and L in d le y  on P artn e rsh ip , 8 th  ed it., 
p . 158). W hen tw o  persons agree to  salve a 
cargo, w ro n g fu l in te rfe rence  w ith  o th e r ea rlie r 
salvors canno t be said to  have been done in  the  
course o f th e  pa rtn e rsh ip  business. T h is  
de fendan t had  no c o n tro l over the  de fendant 
L a n d i, and is n o t lia b le  fo r  h is acts : c f. The 
D ru id  (1 W m . R ob . 391).

S ir John S im on, K .C . rep lied , and re ferred 
to  K ennedy on C iv il Salvage, 2nd. e d it., p . 9 : 
Grossman v . West (6 Asp. M ar. L a w  Cas. 233 ; 
1887, 58 L .  T . R ep 122 ; 13 A pp . Cas. 160 ; 
and The Blenden H a ll  (1 D od. 414).

C ur. adv. v a i l .

Feb. 13.— S ir Henry Duke, P. read the  
fo llo w in g  ju d g m e n t :

The p la in t if fs  in  th is  ac tio n  -  a B r it is h  sub ject 
and fo u r c itizens o f the  F rench  R epub lic  
b r in g  th e ir  ac tio n  in  respect o f alleged w ro n g fu l 
acts o f the  defendants upon th e  h igh  seas. 
The place in  question is a p o in t in  th e  N o r th  
Sea some f i f t y  m iles fro m  ou r shores, and from  
tw e n ty  to  tw en ty-seven  m iles fro m  th e  coasts 
o f F rance, B e lg ium , and H o lla n d , where, a t a 
d e p th  o f n ine teen o r tw e n ty  fa thom s, lies so 
m uch as is now  in  be ing o f th e  h u ll and cargo
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o f a D u tc h  steam er, the  Tubantia , w h ich  was a 
vessel o f 541 ft. long  and o f 15,000 tons reg is ter. 
A lleged r ig h ts  over th e  T uban tia  and her cargo 
are the  rea l sub jec t m a tte r  o f the  con troversy . 
The vessel was, as th e  pa rties  say, sunk a t the  
place in  question  in  Jan. 1916, b y  a Germ an 
w arsh ip . The p la in t if fs  assert possessory r ig h ts  
ove r th e  w reck  and its  con tents  and com p la in  
o f  trespasses thereon , and also o f  w ro n g fu l 
in te rfe rence b y  the  defendants and th e ir  
servants w ith  th e  la w fu l business o f  th e  
p la in t if fs .  T h e y  c la im  a de c la ra tion  to  estab
lis h  the  possessory righ ts  w h ic h  th e y  allege, 
an in ju n c t io n  to  restra in  in te rfe rence b y  the  
defendants w ith  th e ir  possession o f o r opera tions 
upon the  T ubantia , and damages to  be assessed 
b y  th e  re g is tra r and m erchants accord ing to  
the  p rac tice  o f th is  d iv is io n .

The defendants against w hom  the  a c tio n  has 
proceeded are Cecil F in la y  Reed, V in cen t 
Grech and C. Z ana rd i L a n d i, w ho c o n s titu te d , 
as appears, th e  p a rtn e rsh ip  called in  the  
p leadings th e  Semper P ara tus Salvage Com 
pany, and unde r th a t  name added to  the  
defendants in  the  cause. The steam ship 
Semper P ara tus  was used b y  th e  defendants, 
as is alleged, in  do ing  th e  acts com pla ined o f 
b y  th e  p la in t if fs . She is o f B r it is h  reg ister. 
The defendants deny th e  alleged possessory 
r ig h ts  o f the  p la in t if fs , and the  alleged trespasses 
and m olesta tions. The de fendant L a n d i raises 
a lte rn a tiv e  defences w h ich  t re a t th e  p la in t if fs  
as w ou ld -be salvors o f  th e  Tubantia  who were 
unable to  effect th e ir  salvage un d e rta k in g , and 
assert th a t  the  defendants were ready and 
w ill in g  to  co-operate w ith  the  p la in t if fs  as 
salvors, and to  b r in g  in to  c o u rt an y  salved 
p ro p e rty . There was evidence a t the  hearing 
o f  a serious be lie f am ong the  pa rties  th a t  the  
w reck o f the  T uban tia  con ta ins treasure o f 
large va lue . A  salvage agreem ent in to  w h ich  
the  th ree  defendants entered fo r  the  purposes 
o f  th e ir  jo in t  u n d e rta k in g  specifies a sum 
in  go ld  o f th e  G erm an p re -w ar cu rrency 
w o rth  n o t less th a n  tw o  m il lio n  pounds 
s te rling .

The pa rticu la rs  I  have s ta ted  show the 
con tro ve rsy  between the  pa rties  to  be o f an 
unusual k in d , and th e  p la in t if fs  are in v o k in g  
in  respect o f  i t  powers o f th e  c o u rt de rived fro m  
th e  Ju d ica tu re  A cts  w h ich  ra re ly  come in  
question  here. O n the  defendants’ p a r t  one 
s h o rt answer w h ich  was made to  the  c la im s o f 
th e  p la in t if fs  was th a t  th e y  are w ith o u t prece
de n t. The absence o f specific a u th o r ity  no 
d o u b t necessitates ca u tio n  in  th e  considera tion  
o f  th e  case. W h a t is re a lly  to  be decided, 
however, is w he the r in  respect o f the  Tubantia  
and her cargo a n y  r ig h ts  o f th e  p la in t if fs  have 
been in fr in g e d  b y  the  defendants, and, i f  so, 
w h a t are the  a p p ro p ria te  remedies. T o  some 
subjects o f g rea t ju r is t ic  in te re s t w h ich  were 
debated I  shall re fer o n ly  in  passing. T h a t the  
c o u rt has ju r is d ic t io n  ove r the  m a tte rs  in  
question  I  canno t d o u b t. A  s u it in  respect o f 
in ju r io u s  acts done upon the  h igh  seas was 
w ith in  the  un d ispu ted  ju r is d ic t io n  o f th e  C ourt 
o f  A d m ira lty  as appears upon reference to

[A d m .

C om vn’s D igest (C om vn’s D igest T i t .  “  A d m ir
a l ty  ”  (E . 7), and to  B lackstone ’s Com m ent
aries (B lackstone ’s Com m entaries I I I . ,  106), 
and th is  d iv is io n  now  has the  ju r is d ic tio n  and 
powers defined, and in  some cases conferred 
b y  the  Jud ica tu re  A c ts . The p ro p e rty  in  a 
legal sense w h ich  is the  sub ject o f th e  a c tiv itie s  
o f the  pa rties  is n o t fo r a d ju d ic a tio n  a t th is  
t im e . W he th e r the  T uban tia  and her cargo 
are th in g s  de re lic t in  the  sense in  w h ich  the 
te rm  res derelicta was used in  R om an la w  I  have 
n o t to  decide ; no r need I  come to  an y  conclusion 
as to  th e  l im its  w h ich  in te rn a tio n a l r ig h t  m ay 
im pose upon an y  c la im  under th e  p re roga tive  
o f  the  B r it is h  C row n to  bona vacantia  ly in g  
on the ocean floo r in  the  N o r th  Sea. S ir John 
N ic h o ll exp la ins  in  The Thetis  (3 H agg. Adm - 
228) how  p ro p e rty  m ay be d e re lic t on the  seas 
w ith o u t be ing a d ro it  o f  A d m ira lty .  The 
de re lic t in  question  the re  was treasure in  s ilve r 
b u llio n  o f  the  a m o un t o f 157,0001. recovered 
fro m  deep w a te r on the  coast o f South A m erica , 
and as soon as i t  was proceeded aga inst in  the 
A d m ira lty  on be ha lf o f  th e  C row n th e  owners 
appeared, and th e ir  c la im  was a d m itte d , b u t 
sub ject to  th e  r ig h ts  o f  the  salvors, who had 
reduced i t  in to  th e ir  possession under orders 
o f  B r it is h  na va l a u th o ritie s . So fa r  as the  
m a tte r  m ay be th o u g h t m a te ria l I  need on ly 
say the re  is here no p ro o f o r p resum ption  
su ffic ien t to  convince me th a t  the  owners o f 
th e  w reck  o r th e  cargo in  question  have lost 
w h a teve r r ig h ts  th e y  o r ig in a lly  had. W ith o u t 
in te n t io n  to  abandon th e y  w o u ld  n o t have done 
so under R om an la w  (D igest B k . X L I . ,  7, 1 (2), 
X L V I I . ,  2, 43, ss. 10, 11 ; In s t itu te s , I I . ,  L
ss. 47, 48). N o r, so fa r  as I  am  aware, would 
the  anc ien t ru le  “  Res n u lliu s  f i t  occupantis 
be he ld to  g ive  p ro p e r ty  in  the  th in g s  in  the 
cou rts  o f an y  o f  th e  States bo rde ring  on the 
N o r th  Sea. Some leng ths o f s ilk  were p ro '  
duced before me. I f  th e y  had been o f value, 
and i f  p ro p e rty  came in  question , I  m ust have 
seen th a t  th e  P rocu ra to r-G enera l had notice 
o f th e  m a tte r, and th a t  la w fu l c la im an ts  were 
g iven  an o p p o r tu n ity  to  appear. The th ings 
here in  question  arc, as I  find , de re lic t in  the 
lim ite d  sense in  w h ich  th a t  te rm  is con s tan tly  
used here in  cases o f  salvage— w h a t Lo rd  
S tow e ll called “ th e  legal sense ”  ( The A q u il l11- 
1 C. R ob . 37, 40). T hey  are n o t in  th e  posses
sion o r co n tro l o f an y  ow ner o r person acting  
on b e ha lf o f  an  ow ner. The possession o f a 
sa lvo r in  a sh ip  o r cargo, o r w reck de re lic t i» 
th is  sense is, however, as w e ll know n  to  the 
la w  as an y  o th e r r ig h t  o f a sa lvor. I t  has 
o fte n  been asserted, and, indeed, v in d ica te d  
in  the  A d m ira lty  ju r is d ic t io n . P la in tiffs  are, 
the re fore , e n tit le d  to  a decision as to  w hethe r 
th e y  had in  J u ly ,  1923, as th e y  assert th e y  had, 
possession b y  th e ir  agents o f the  w reck o f the 
T uban tia  and th e  cargo the re in .

The facts on w h ich  the  p la in t if fs  re ly  ¡n 
sup po rt o f  th e ir  c la im  th a t  th e y  had possession 
in  J u ly  1923 are fu l ly  set fo r th  in  the  sta tem ent 
o f  c la im , and, in  a ll m a te ria l p a rticu la rs , were 
p roved  a t the  hearing . T h e ir  opera tions began 
in  A p r i l 1922, and fo r a long t im e  were

T h e  T u b a n t ia .
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discontinuous. T h e ir con troversy w ith  the  de
fendants arose in  J u ly  1923. T hey  th e n  had, 
and fro m  th a t  t im e  to  th e  hearing , th e y  have 
kep t c ra f t  and d ivers a t the  place in  question. 
"  ha t had been done, and w h a t was go ing on in  
d u ly  1923, are m a tte rs  in  d ispu te , and m ust be 
stated in  some de ta il. The p la in t if fs , b y  
em p loying d u r in g  tw o  seasons various vessels 
suitable fo r  salvage w o rk  w ith  com peten t 
erews, ascerta ined and m arked  o u t th e  area 
occupied b y  the  T ubantia , and b y  means o f 
buoys p ro p e rly  m oored th e y  were ab le to , and 
did  keep in  po s itio n , a t and above th e  w reck, 
° ra f t  fro m  w h ich  w o rk  cou ld  be ca rried  on 
upon th e  h u ll,  and in  th e  holds. T hey  estab
lished in  J u ly  1923, and were using, various 
buoyed m oorings by w h ich  th e y  had a d ire c t 
uccess to  the  deck a t va rious po in ts . T hey  
cu t o u t a hole in  th e  sh ip ’s side fou rteen  feet b y  
feu, w h ich  gave th e m  access to  h o ld  N o . 4 in  
''b ic h  a g reat b u lk  o f  cargo appears to  have 
been stowed, and b y  means o f ta c k le  fixe d  a t 
fee side o f the  h o ld  th e ir  d ivers had a w a y  o f 
aPproach to  and e n try  upon th a t  ho ld . The 
various appliances to  w h ich  I  have referred 
"^ere o f th e  na tu re  o f fixed  p la n t on and around 
fee T ubantia , such th a t  when the  w eather, and 
Ibe state o f the  t id e  p e rm itte d , d ivers cou ld  b y  
" s  use w o rk  in  and upon th e  w reck  and am ong 
Ibe cargo. T w o  pa irs  o f d ivers were so a t w o rk  
during M ay, June, and J u ly  1923. T hey  
explored the  w reck, rem oved obstruc tions , 
opened th e  approaches to  and w o rked  upon 
Ibe cargo, and b ro u g h t up  pa rts  o f the  s truc tu re  
?Ud o f the  cargo. The possible w o rk in g  hours 
’u each day , however, d id  n o t exceed tw o  
sPells o f one and th ree -qu a rte r hours a t a t im e , 
ut w h ich  fo u r m inu tes  a t a t im e  were spent in  
fee ho lds. The num ber o f w o rk in g  days in  

b23 seems n o t to  have exceeded tw e n ty -fiv e , 
aud the  w o rk in g  p la n t was liab le  to  be carried  
aWay o r destroyed b y  th e  sea. Some o f i t  
Sometimes was. The appliances I  have men- 
loUed, and th e  fre q u e n tly  in te rru p te d  access 
0 the  w re ck  w h ich  th e  p la in t if fs  had in  the  

sUninier o f 1922, are th e  evidences o f possession 
i'.1 the dates in  question in  th is  case, on w h ich  
be p la in t if fs  re ly .

t in  th e  question  w hethe r in  the  state o f facts 
have described th e  p la in t if fs  cou ld  be found  

, ? have had  possession o f the  T uban tia  when 
be defendants appeared on the  scene, counsel 

ph bo th  sides c ite d  la rg e ly  fro m  S ir F rede rick  
u 'lock ’s w e ll-kn ow n  trea tise  on possession 

j, °ho ck  and W r ig h t,  Possession in  the  
°unnon La w ). The questions suggested in  
lls w ay  I  have sought to  a p p ly . T hey  in vo lve  
Uquiries such as these : W h a t are the  k inds  o f 
" '" c a l  con tro l and use o f  w h ich  the  th in gs  in  

lUestion were p ra c tic a lly  capable ? Could 
bJJfecal co n tro l be app lied  to  th e  res as a 
t | lob ‘ ? W as there  a com plete ta k in g  ? H a d  

P la in tiffs ’ occupa tion  su ffic ien t fo r  prac- 
cal purposes to  exclude strangers fro m  in te r-  

,()r !ng W ith  the  p ro p e rty  ? W as the re  the  
Uj possidendi ? I  have also take n  th is  to
t 11 tru e  p ro po s ition  in  E ng lish  la w —a th in g  

|)v - ’ • - - ---person o f his own m o tio n  and fo r

h im se lf and sub ject in  h is hands, o r under his 
con tro l, to  the  uses o f  w h ich  i t  is capable, is in  
th a t  person’s possession. O m nia u t dom inum  
gessesse is , S ir F rede rick  P o llo ck  says a good 
w o rk in g  synonym  fo r  in  possessions esse, and 
I  canno t d o u b t th a t  i f  th e  owners o f the  
T uban tia  in  1916 had p u t  themselves, in  1923, 
in  the  p o s itio n  in  w h ich  the  p la in t if fs  p u t 
themselves th e y  w o u ld  be he ld  to  have been in  
ac tua l possession. I t  w o u ld  n o t be safe, though , 
to  re ly  on th is , fo r  the re  is a p re sum p tion  in  
la w  w h ich  aids the  ope ra tive  effect o f the  
possessery acts o f an owner. To il lu s tra te  m y  
m eaning, I  am  to ld  th a t  T r in i ty  House com 
m o n ly  holds possession o f the  w reck o f a sh ip  
b y  m ooring  upon i t  a single buoy. I  had the  
advantage o f th e  assistance o f  the  E ld e r  
B re th re n  a t the  hearing, and I  have consulted 
th e m  as to  th e  p ra c tica l aspects o f the  m a tte rs  
in  question. T hey  advise me th a t  b y  reason o f  
the  g rea t de p th  a t w h ich  the  w re ck  lies th e  
d ifficu ltie s  in v o lv e d  in  the  w o rk  o f th e  p la in t if fs  
are fo rm id ab le , b u t th a t,  i f  I  accept the  p la in 
t i f fs ’ evidence, th e y  were in  e ffective  con tro l o f 
the  w reck as a whole ; th a t  th e y  were in  a 
p o s itio n  to  p re ven t an y  useful w o rk  b y  new 
comers ; th a t  w h ile  the  p la in t if fs ’ people 
rem ained in  th e  pos ition  th e y  c la im ed to  have 
take n  up  no newcom er cou ld , w ith o u t v io lence, 
have exercised upon the  w reck the  k in d  o f 
co n tro l th e  p la in t if fs  had, o r cou ld  have made 
any va luab le  use o f the  w reck. T hey  advise 
me th a t  w h a t the  p la in t if fs  d id  upon the 
w reck was w h a t a p ru d e n t ow ner w o u ld  
p ro b a b ly  have done assum ing he d id  n o t know  
how  the  ho lds o f th e  T ubantia  were stowed 
and desired to  in fo rm  h im se lf f u l ly  as to  the  
s itu a tio n  on the  w reck before em p loy ing  la rge r 
c ra f t  o r m ore pow erfu l appliances th a n  th e  
p la in t if fs  were em p loy ing . These op in ions 
e n tire ly  com m end themselves to  m y  ju d g m e n t 
and I  have come to  ce rta in  conclusions w h ich  
I  w i l l  now  s ta te .

There was anim us possidendi in  the  p la in t if fs . 
There was th e  use and occupa tion  o f w h ich  th e  
sub ject m a tte r  was capable. There was power 
to  exclude strangers fro m  in te rfe r in g  i f  th e y  
d id  n o t use u n la w fu l force. The p la in t if fs  d id  
w ith  th e  w reck  w h a t a purchaser cou ld p ru 
d e n tly  have done. U n w ie ld y  as the  w reck was, 
th e y  were dea ling  w ith  i t  as a whole. The 
fa c t on the  o th e r side, w h ich  is ou ts tand ing , 
is the  d if f ic u lty  o f possessing th in gs  w h ich  lie  
in  v e ry  deep w a te r and can o n ly  be entered 
upon b y  w orkm en in  fine w eather and fo r  sho rt 
periods o f t im e . M us t i t  be said th a t  because 
th e  w o rk  o f the  p la in iffs ’ d ivers was th a t  o f 
o n ly  one p a ir a t a t im e , in  sho rt spells w ith  long 
in te rru p tio n s , and because access to  the  holds 
o f th e  T uban tia  was o fte n  preven ted a ltoge the r 
b y  stress o f w eather, the re fore  the  vessel and 
he r cargo were incapable o f possession ? 
T o  m y  m in d  th is  w o u ld  be an u n fo rtu n a te  
conclusion, ve ry  d iscouraging to  salvage en te r
prise a t a t im e  w hen salvage, b y  means o f  
bo ld  and co s tly  w o rk , is o f g reat p u b lic  im p o r t
ance. I  do n o t feel bound to  come to  i t .  
I  ho ld  th a t  the  p la in t if fs  had, in  J u ly  1923,
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th e  possession o f th e  T uban tia  and her cargo, 
w h ich  th e y  allege.

D id  the  defendants the n  trepass upon  the  
possession o f the  p la in t if fs  ? The acts w h ich  are 
com pla ined o f  occurred d u rin g  some e igh t days 
in  J u ly .  T hey  are described in  v e ry  m oderate 
te rm s in  the  s ta tem en t o f c la im . The defen
dan ts  came upon th e  scene w ith  th e ir  vessel 
th e  Semper P ara tus, a po w erfu l and w e ll- 
equipped ship, toge the r w ith  a m o to r launch  
equipped fo r  dredg ing . T h e y  came to  fin d  
th e  Tubantia  and ta ke  possession. The defen
d a n t L a n d i, who was in  charge, recognised 
when he a rr iv e d  th a t  the  defendants had been 
fo resta lled , b u t  deemed h im se lf e n tit le d  to  
th ru s t in  upon the  p la in t if fs , and i f  n o t to  
p re ven t fu r th e r  w o rk  b y  the m , to  establish 
h im se lf w ith  the m  in  concurren t occupa tion . 
Seeing how  the p la in t if fs  had la id  o u t the  
g round , and th e  m ethod  o f th e ir  w o rk , the  
de fendants ’ p a r ty  dredged w ith  loaded lines 
and grapnels to  f in d  th e  h u ll and the  p la in t if fs ’ 
m oorings. T h e y  searched w ith  dragg ing a p p li
ances am ong and abou t th e  bouys and m oorings 
and w o rk in g  places o f th e  p la in t if fs , and carried  
on  th e  process so th o ro u g h ly  th a t  the  e xp e ri
enced d ivers w hom  the  p la in t if fs  em ployed 
became ju s t if ia b ly  a la rm ed and a lte red  th e ir  
mode o f w o rk in g  a fte r  th e y  descended. Ins tead  
o f a tta c h in g  th e ir  lin e  and p ipe a t the  entrance 
to  th e  sh ip ’s ho ld , as th e y  had p re v io u s ly  done, 
an d  w o rk in g  tog e the r upon the  cargo in  th e  ho ld , 
one o f the m  a ttended  upon th e  lin e  and pipe, 
w h ile  the  o th e r w o rked  in  the  ho ld .

I  say n o th in g  in  de ta il o f  the  ac tio n  o f the  
de fendants ’ representatives in  m ooring  the  
Semper P ara tus  across th e  t id e  ahead o f the  
w reck  in  a p o s it io n  w h ich  th rea tened  the  
sa fe ty  o f the  p la in t if fs ’ sh ip  and people. B e 
sides do ing th e  acts I  have m en tioned  the 
defendants fou led  th e  p la in t if fs ’ m oorings ; 
th e y  to o k  a m oo ring  upon the  w reck, th e y  sent 
do w n  a d iv e r w ho entered upon  th e  w reck. 
These acts were done w ith  the  in te n tio n  o f 
ham pering  th e  p la in t if fs  and d e p riv in g  the m  o f 
a n y  advantage th e y  had gained b y  th e ir  w o rk  
upon  and possession o f th e  w reck , and o f 
securing possession fo r  th e  defendants. Some 
o f the  th in gs  com pla ined o f were trespasses 
to  goods ; a ll were in te n tio n a l in terferences 
w ith  and m o lesta tion  o f the  p la in t if fs ’ w o rkm en  
in  th e ir  w o rk .

The co n te n tio n  raised b y  the  de fendant 
L a n d i th a t  in  the  circum stances o f th e  p la in 
t i f fs ’ salvage u n d e rta k in g  th e  defendants were 
e n t it le d , as w ou ld -be salvors, to  do w h a t was 
in  fa c t done under th is  de fendan t’s d ire c tio n , 
raises a question  to  w h ich  I  ou gh t to  re fer. 
I t  is based upon  assertions th a t  the  p la in t if fs  
were n o t in  possession and th e y  e ith e r were n o t 
ab le to  effect salvage, o r w o u ld  be b e tte r able 
to  effect i t  w ith  the  de fendants ’ he lp . M r. 
D u n lo p  contended fo r  th e  r ig h t  on th e  p a r t  o f 
an y  num ber o f persons w ho m ay  desire to  
jo in  in  a salvage u n d e rta k in g  w h ich  is in  progress 
to  p a rtic ip a te  upon  even te rm s w ith  a ll o th e r 
salvors, and salvage is no d o u b t an un de r
ta k in g  in  w h ich  m an y  pa rties  o fte n  concur.

T h a t the  p la in t if fs  were in  possession is, 
however, th e  govern ing  fa c to r in  the  present 
case. The p r in c ip le  o f la w  w h ich  applies 
under such circum stances is th a t  s ta ted  in  the 
ju d g m e n t o f L o rd  S tow e ll in  The Blenden H a ll 
(1 D od. 414, a t 416) and also th e  ju d g m e n t o f 
th e  P r iv y  Council in  Cossman v . West (6 Asp- 
M ar. L a w  Cas. 233 ; 58 L .  T . 122 ; 13 A p p . Cas- 
160). L o rd  S tow e ll in  The Blenden H a ll la id  
dow n th a t  those w ho have ob ta ined  possession 
o f a sh ip  as salvors have th e  legal in te res t 
w h ich  canno t be d ivested before ad ju d ica tio n  
takes place in  a c o u rt o f com peten t a u th o r ity -  

The P r iv y  Council in  Cossman v . West (sup-) 
he ld  th a t  : “  I n  th e  case o f a de re lic t th e  salvors 
w ho ta ke  possession have n o t o n ly  a m a ritim e  
lie n  on the  sh ip  fo r  salvage services, b u t  they 
have th e  e n tire  and absolute possession and 
co n tro l o f th e  vessel, and no one can in te rfe re  
w ith  the m  except in  th e  case o f m an ifest 
incom petence.”  There was no m an ifes t in 
competence on th e  p a r t  o f th e  p la in t if fs  and 
th e ir  servants. The E ld e r B re th re n  advise me 
th a t  th e  w o rk  done appears to  the m  to  have 
been done e ffic ie n tly  and w e ll, w e ll d irected, 
and so p lanned as to  secure th e  best p racticab le  
resu lts  in  salvage. The specia l defence o f the 
de fendan t L a n d i fa ils , and I  m us t add th a t  i f  
th e  p la in t if fs  had  o n ly  begun the  salvage 
u n d e rta k in g  and had had no possession, and i* 
th e  salvors m ig h t la w fu lly  have jo in e d  in  the 
enterprise , w h a t was in  fa c t done b y  the 
defendants’ representatives w o u ld  s t i l l  seem f °  
me u n ju s tifia b le .

W h a t fo llow s fro m  th e  find ings I  have statea 
is th a t  th e  defendants pe rsona lly , o r b y  th e ir  
servants o r agents, have trespassed upon the 
p la in t if fs ’ possession and w i l fu l ly  and w rong
fu l ly  in te rru p te d  and m olested th e m  in  th e ir  
la w fu l u n d e rta k in g . M o les ta tion  such as th a t 
o f w h ich  the  p la in t if fs  com p la in  is, in  m> 
op in ion , ac tionab le  where i t  causes damage- 
The decisions in  cases lik e  Hogarth  v . Jackson 
(M oo. &  M a i. 58) and Young  v . Hichens  ( "  
Q. B . 606), on the  one hand , and Keble v- 
H ic k e r in g ill (11 E as t. 574n) and Carring ton  
T a y lo r  (11 E as t. 571), on  the  o the r, were cite« 
in  the  a rgum en t upon th is  p a r t  o f th e  case- 
I t  is  w o r th  w h ile , perhaps, to  re fe r also to 
d ic ta  o f  the  learned judges in  Young  v . Hichens 
and o f o th e r judges in  S k inne r v . Chapman 
(Moo. &  M a i. 59w) as to  th e  question w hether 
in  a p ro p e rly  fram ed  a c tio n  damages m ay be 
recoverable fo r  w i lfu l p re ven tion  o f the  com
p le tio n  o f an en terprise capable o f producing 
p ro fit .  I  kn o w  no reason fo r  supposing i t  t °  
be o th e r th a n  w ro n g fu l to  o b s tru c t a sa lvo r m 
th e  course o f h is en terprise so as to  p re ven t h*s 
c a rry in g  i t  on even i f  the  o b s tru c tio n  is prac
tise d  b y  one w ho is e n tit le d  h im se lf to  be
sa lvor.

U pon leave g ra n ted  pe rsona lly  in  the  course 
o f the  hearing  th e  p la in t if fs  added words to 
th e ir  s ta tem e n t o f  c la im  w h ich  somewha 
e laborated th e ir  a llega tion  in  respect o f molest-1 
t io n . W hereupon am ended defences were m  
live re d , and on b e h a lf o f  one de fendan t i t  
the n  contended, i f  w rongs were c o m m itte d
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they  were personal to r ts  o f  the  de fendant L a n d i, 
'0  respect o f w h ich  no l ia b i l i t y  cou ld  a tta c h  to  
his pa rtne rs . I  am  in c lin e d  to  th in k  the  
amendment, does n o t in tro d u ce  an y  new cause 
° f  ac tion , b u t  th is  is n o t m a te ria l. The whole 
M a tte r had been raised and tr ie d  o u t before I  
suggested i t .  As to  th e  acts in  question, th e y  
arc, as I  find , done in  th e  course o f the  en te r
prise o f w h ich  th e  defendants en tru s ted  the  
managem ent to  C ount L a n d i to  th e  u tm o s t o f 
U'S power, and in  assertion o f the  supposed 
r ‘g h t o f th e  defendants, and so, fo r  th e  p u r
poses o f th e ir  en terprise , the  defendants the re 
fore are c o lle c tiv e ly  lia b le  to  the  p la in tiffs .

As to  the  re lie f c la im ed b y  the  p la in t if fs  I  
have fe lt  some d iff ic u lty .  A  possessory r ig h t  
Is o f a l im ite d , and perhaps tra n s ito ry , k in d , 
ahd I  am  n o t m inded  to  m ake a dec la ra tion  
" 'h ic h  m ig h t be m isconstrued as evidence o f 
some o th e r th a n  a possessory r ig h t .  A n  in 
ju n c tio n  is p ro p e rly  c la im ed w hen the re  is the  
th rea t o r danger o f  re p e tit io n  o f th e  wrongs 
°°m p la in ed  o f, especia lly when th e y  a ffect 
m ateria l in te rests , tho ugh  i t  is to  be s t r ic t ly  
um ited  so as n o t to  enlarge th e  r ig h ts  o f the  
uue p a r ty  o r to  in fr in g e  the  r ig h ts  o f the  o ther, 
th e  defendants’ in te rfe rence w ith  th e  p la in tiffs , 
however, was h igh-handed and de libera te , and, 
Unless restra ined , th e y  m a y  repeat i t .  I  p ro 
fuse, the re fo re , to  res tra in  th e  defendants, 
heir servants o r agents, u n t i l  fu r th e r  o rder o f 
he c o u rt fro m  do ing an y  acts a t o r  near th e  

" r(‘ok o f th e  T nbantia , w hereby th e  p la in t if fs  
hm y be preven ted  fro m  o r h indered in  ca rry in g  
°h  salvage opera tions thereon. M y  ju d g m e n t 
0 th is  effect m ust be w ith  costs against the  

defendants. There is a c la im  fo r  damages and 
*?me evidence o f damage in  loss o f t im e  o f 
mvers. I f  the  p la in t if fs  desire a reference th e y  
*hust have i t ,  reserv ing the  question o f costs.

Solicitors fo r  th e  p la in t if fs , J .  D . Langton  
ahd Passmore.

S o lic ito rs  f o r  the  de fendant C ount L a n d i, 
i l l ia n i A .  C rum p  and Son.
S o lic ito rs  fo r  th e  de fendant V in ce n t Grech, 

°tterell and Roche.

use of Horiis.

Feb. 19, 21, 22, and M arch  18, 1924. 
b e fo re  Lo rds  Cave, Finlay, Dunedin, 
^ Sumner, and Carson.)

'h i ' .R  Demtster and C o . Limited and 
o t h e r s  v . Paterson Zochonis and C o .
L im i t e d , (a)

° N a p p e a l  fr o m  t h e  co u rt  of  a p p e a l  in
E N G L A N D .

■ ° f  lad ing— Damage to cargo— B ad stowage 
" r  unseaworthiness— U n s u ita b ility  o f sh ip  fo r  
P articu la r cargo— Exem ptions in  b i l l  o f lad ing  
~~~Liability o f shipowner.

^ Reported by  EDWARD J . M . CHAPLIN, Esq., B a rris te r-a t- 
Law.

A  steamer had been chartered fo r  the purpose o f 
carry ing  p a lm  o il and other produce fro m  If cst 
A fr ic a  to the U n ited K ingdom . She had no 
'tween decks or any appliance fo r  lay ing  a 
tem porary 'tween deck. H e r hold was 24f t .  
deep. The butts and casks conta in ing the pa lm  
o il were stowed at the bottom o f the hold, and the 
space above them was f ille d  w ith  bags o f 
kernels which were la id  w ithou t any effective 
protection upon the butts or casks, w ith  the 
result that m any o f the butts or casks were 
crushed and much o f the o il was lost. The b ills  
o f lad ing exempted the charterers, in te r  a lia, 
fro m  l ia b i l ity  fo r  loss, in ju ry ,  or damage 
aris ing  fro m  a leakage or breakage, o r fo r  
damage a ris ing  fro m  other goods by stowage: 
or fo r  loss or damage a ris ing  fro m  collis ion, 
stra in ing , or any other p e r il o f the sea, 
“  whether any pe rils , causes or things, in  this  
clause mentioned, are due to . .  . the wrong
f u l  act, omission or error in  judgm ent or neg li
gence o f the company's p ilo t,  master, officer, 
engineer, crew, stevedore, o r any person whom
soever in  the service o f the company . 
or not . . . and whether due to or a ris ing
directly or in d ire c tly  fro m  unseaworthiness o f 
the ship . . . provided in  case o f any loss,
in ju r y  or damage a ris ing  fro m  or due to unsea
worthiness o f the sh ip  at the beginning o f the 
voyage a ll reasonable means shall have been 
taken to provide against such unseaworthiness. 
The company m ay entrust to experienced or 
qualified officers . . . the duty o f p ro 
v id ing  against unseaworthiness, and sha ll then 
be deemed to have fu lf il le d  its  obligation here
under. T h is  clause sha ll be construed as in  
add ition  to and not in  derogation o f or in  sub
s titu tion  fo r  any statutory exemption or p ro 
v is ion  in  fa v o u r o f the company.”

I n  an action by the owners o f the goods against the 
charterers and the owners o f the ship,

H e ld  (L o rd  F in la y  dissenting), (1) that the damage 
complained o f was due, not to unseaworthiness, 
but to im proper stowage ; and  (2) that as the 
shipowners took the goods on behalf o f and as 
agents fo r  the charterers, they were entitled to 
the protection afforded by the b i l l  o f lad ing  
exempting them fro m  lia b il ity  fo r  damage 
aris ing  fro m  stowage.

Decision o f the Court o f A ppea l (ante, p. 68 : 
128 L . T . Rep. 577 ; (1923) 1 K .  B . 420) 
reversed.

Appeal by th e  defendants fro m  th e  decision o f 
the  C ourt o f Appea l (Bankes, L .J .  and E ve , J . ; 
S c ru tton , L .J .  d issenting, reported  ante, p. 68 ; 
128 L . T . R ep. 577 ; (1923) 1 K .  B . 420) 
a ff irm in g  th e  ju d g m e n t o f R o w la tt ,  J . in  an 
action  t r ie d  b y  h im  w ith o u t a ju ry .

The p la in t if fs ’ c la im  was fo r  damages to  a 
q u a n tity  o f  pa lm  o il in  casks and b u tts  w h ile  
be ing conveyed on th e  steam ship Grelwen fro m  
po rts  on th e  west coast o f A fr ic a  to  H u ll.  The 
to ta l num ber o f casks and b u tts  shipped was 
437 o f w h ich  299 casks were shipped a t Sherbro, 
in  W est A fr ic a , and 138 b u tts  a t  C onakry , in  
F rench  Guinea. On a rr iv a l in  H u ll i t  was 
fou nd  in  m any instances th a t  th e  casks had
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been crushed o r fla tten ed  b y  th e  w e igh t w h ich  
had been placed upon th e m  and a large q u a n tity  
o f  o il had escaped in to  th e  holds and bilges o f 
th e  vessel. The goods were carried  under b ills  
o f  la d in g  issued b y  E ld e r D em pster and Co. 
L im ite d , the  A fr ic a n  Steam ship Com pany, and 
th e  B r it is h  and A fr ic a n  Steam N a v ig a tio n  
C om pany L im ite d , a ll o f  L iv e rp o o l, o f  w hom  
E ld e r D em pster and Co. were the  tim e  
charte rers o f th e  vessel.

The p la in t if fs , w ho were the  indorsees o f the  
b ills  o f la d in g  o f the  goods, c la im ed damages 
fro m  the  G r if f i th  Lew is  Steam N a v ig a tio n  
Com pany as owners o f th e  vessel and fro m  the  
o th e r defendants as the  persons lia b le  upon the  
b ills  o f la d in g .

The C ourt o f  Appea l (Bankes, L .J .  and 
E v e , J . ; S c ru tton , L .J .  d issenting) he ld , (1) th a t  
th e  sh ip  was unseaw orthy inasm uch as she was 
w a n tin g  in  the  necessary equ ipm en t to  c a rry  the  
p la in t if fs ’ o il ; and (2) th a t  the  charterers were 
n o t exem pted fro m  l ia b i l i t y  fo r  breach o f th e ir  
im p lie d  w a rra n ty  th a t  the  vessel was seaw orthy 
when she s ta rted  ; th a t  th e y  and the  owners o f 
o f the  sh ip  were lia b le  fo r  the  loss.

The defendants appealed.
The facts, w h ich  are su ffic ie n tly  sum m arised 

above, appear fu l ly  fro m  th e  judgm ents .

R. A . W righ t, K .C . and P r it t  fo r  E ld e r 
D em pste r and Co., the  charterers.

Neilson, K .C . and Clement Davies  fo r  the  
G r if f ith  Lew is Steam N a v ig a tio n  Com pany, the  
owners.

Jow itt, K.C. and Le Quesne for the respon
dents.

The fo llo w in g  cases were c ite d  :
B an k  o f A ustra las ia  v . Clan L in e  Steamers 

L im ited , 13 A sp. M ar. L a w  Cas. 99 ; 113 
L .  T . R ep. 261 ; (1916) 1 K .  B . 39 ;

M o rr is  v . Oceanic Steam N av iga tion  Com
pany, 16 T im es L .  R ep. 533 ;

Queensland N a tio n a l B ank  L im ite d  v . The 
P en insu la r and O rien ta l Steam N aviga- 
tion  Company, 8 Asp. M ar. L a w  Cas. 
338 ; 78 L . T . R ep. 67 ; (1898) 1 Q. B . 
567 ;

Stanton  v . Richardson , 3 Asp. M ar. L a w  
Cas. 23 ; 33 L . T . R ep. 193 ;

Bond, Connolly, and Co. and W oodall and  
Co. v . Federal Steam N av iga tion  Com
pany, 21 T im es L .  R ep. 438 ; 22 T im es 
L .  R ep. 685 ;

Foulkes v . The M etropo litan  D is tr ic t R a il
way Company, 42 L .  T . R ep. 345 ; 
5 C. P . D iv . 157 ;

K o p ito ff  v . W ilson, 3 Asp. M ar. L a w  Cas. 
163 ; 34 L .  T . R ep. 677 ; 1 Q. B . D iv . 
377 ;

Hogarth and Co. v . W alker, 82 L .  T . Rep. 
744 ; (1900) 2 Q. B . 283 ;

The Thorsa, 13 A sp. M ar. L a w  Cas. 592 ; 
116 L . T . R ep. 300 ; (1916) P . 257 ;

Tattersa ll v . N a tio n a l Steamship Company 
L im ited , 50 L .  T . R ep. 299 ; 12 Q. B . 
D iv . 297 ;

In g ra m  and Royle L im ite d  v . Services 
M a ritim e s  du T r ip o r t  L im ited , 12 Asp- 
M ar. L a w  Cas. 295 ; 108 L .T .R e p .3 0 4  ; 
(1913) 1 K .  B . 538 ;

H a yn , Roman, and Co. v . C u llifo rd  and  
C lark, 40 L .  T . R ep. 536 ; 4 C. P . D iv - 
182 ;

W iener and Co. v . W ilsons' and Furness- 
Leyland L in e  L im ited , 11 A sp. M ar. Law  
Cas. 413 ; 103 L .  T . R ep. 168 ;

Upperton and W ife  v . U n io n  Castle M a il 
Steamship Com panij L im ite d , 9 Asp- 
M a r. L a w  Cas. 475 ; 89 L .  T . R ep. 289 ;

The Okehampton, 12 Asp. M ar. L a w  Cas- 
428 ; 110 L .  T . R ep. 130 ; (1913) P- 
173 ;

The Termagant (cargo owners) v .  Page, 
Son, and East (L im ited ), 19 Com. Cas- 
239 ;

The owners o f cargo on board the steamship 
M a o r i K in g  v . Hughes and another, 8 
Asp. M ar. L a w  Cas. 68 ; 73 L .  T . Rep- 
141 ; (1895) 2 Q. B . 550 ;

Ciam pa  v . B r it is h  In d ia  Steam N aviga tion  
Company L im ite d , (1915) 2 K .  B . 774 ;

Wade v . Cockerline, 10 Com. Cas. 115 ;
K ru g e r and Co. v . M oe l T ry fa n  S h ip  Com

pany, 10 Asp. M ar. L a w  Cas. 465 ; 97 
L .  T . R ep. 143 ; (1907) A . C. 272 ;

L yo n  v . M ells , 5 E as t 428 ;
The E uropa  ; Tolme Runge v . Owners of 

the E uropa , 11 Asp. M a r. L a w  Cas. 19 > 
98 L .  T . R ep. 246 ; (1908) P . 84 ;

G ilro y  v .  P rice , 7 Asp. M a r. L a w  Cas. 314 > 
68 L . T . R ep. 302 ; (1893) A . C. 56 ;

Steel v . State L in e  Steamship Company, 
3 Asp. M ar. L a w  Cas. 516 ; 37 L .  T . Rep- 
333 ; 3 A p p  Cas. 72 ;

Calcutta Steamship Com pany L im ite d  v ' 
Andrew W e ir and Co., 11 A sp. Mar- 
L a w  Cas. 395 ; 102 L .  T . R ep. 428 ; 
(1910) 1 K .  B . 759 ;

K is h  and another v . T aylo r, Sons, and Co-, 
12 Asp. M ar. L a w  Cas. 217 ; 106 L - T- 
R ep. 900 ; (1912) A . C. 604 ;

M a rs h a ll v . Y ork , Newcastle, and Berw ick  
R a ilw ay  Company, 11 C. B . 655 ;

M cFadden Brothers and Co. v . B lue  SU& 
L in e  L im ited , 93 L .  T . Rep. 52 ; (1905)
1 K .  B . 697 ;

Cohn v . Davidson, 36 L .  T . R ep. 244 >
2 Q. B . D iv .  455 ;

Hedley v . The P in kne y  and Sons Steamship 
Com pany L im ited , 66 L .  T . R ep. 71 ’
(1894) A . C. 222 ;

M a r t in  v . The Great In d ia n  Peninsula  
R a ilw ay  Company, 17 L .  T . R ep. 349 > 
L .  R ep. 3 E x . 9 ;

Meuse v . The Great Eastern R a ilw a y  Com
pany, 73 L .  T . R ep. 247 ; (1895) 2 Q- 
387 ;

A bram  L y le  and Sons v . Owners o f steam 
ship Schwan, 101 L .  T . R ep. 289 ; (190 
A . C. 450 ;

Redhead v. The M id la n d  R a ilw ay  CompaaP’ 
20 L .  T . R ep. 628 ; L .  R ep. 4 Q v”  
379 ;

D e lau rie r v . W yllie , 17 R . 167 ;
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A tla n tic  S h ip p in g  and T rad ing  Company 
L im ite d  v . L o u is  D reyfus and Co., (F irs t  
A ppea l), 127 L .  T . R ep. 411 ; (1922) 
2 A . C .250 ;

B ris to l and Exeter R a ilw a y  v . Collins, 
7 H . L . Cas. 194.

The House took time for consideration.
L o rd  Cave.—The appe llan ts , E ld e r D em pster 

an d  Co. L im ite d , w ho are managers fo r  the  
app e llan ts , th e  A fr ic a n  Steam Ship Com pany 
and th e  B r it is h  and A fr ic a n  Steam  N a v ig a tio n  
Com pany L im ite d , ru n  to  the  W est A fr ic a n  
Ports a lin e  o f cargo steamers w h ich  c a rry  
W est A fr ic a n  produce. These vessels have th e ir  
holds f it te d  w ith  ’tw een decks, so th a t  goods 
stored in  th e  lo w e r p a r t  o f th e  h o ld  m ay be 
re lieved fro m  the  w e ig h t o f those stored in  the  
upper p a r t.  The appe llan ts, E ld e r D em pster 
and Co., re q u ir in g  an a d d itio n a l vessel fo r  th e ir  
W est A fr ic a n  trade , cha rte red fro m  the  appe l
lan ts  th e  G riffith s  Lew is  Steam N a v ig a tio n  
Com pany L im ite d  (w hom  I  w i l l  re fe r to  as the  
owners), th e  steam ship Grelwen, a sh ip  o f  the  
Isherwood ty p e , co n ta in in g  deep holds b u t no 
tw een decks. The Grelwen proceeded to  the  
Sherbro R iv e r  where she loaded fro m  the  
respondents, Paterson Zochonis and Co. 
L im ite d , 297 casks o r b u tts  o f p a lm  o il, w h ich  
were stowed in  tw o  o r th ree  tie rs  a t th e  b o tto m  
° f  ho lds 2, 3, and 4. She also loaded there  
from  th e  respondents and o th e r shippers ab ou t 
^1,800 bags o f pa lm  kernels, w h ich  were stowed 
p a r t ly  ove r th e  casks o f pa lm  o il in  holds 2 and

(thus com p le te ly  f i l l in g  those ho lds) and 
p a r t ly  in  o th e r p a rts  o f the  sh ip . The vessel 
then proceeded to  th e  p o r t  o f K o n a k ry , where 
she loaded fro m  th e  respondents a fu r th e r  147 
b u tts  o f  p a lm  o il w h ich  were stowed a t the  
b o tto m  o f N o . 3 ho ld , and also loaded fro m  the  
respondents and others ab ou t 11,400 m ore bags 
° f  p a lm  kernels, w h ic h  were stowed p a r t ly  over 
Ibe p a lm  o il in  N o . 3 ho ld  (thus  f i l l in g  th a t  
bo ld) and p a r t ly  elsewhere. She also loaded 
s°m e piassava and o th e r m iscellaneous produce 
w h ich  was stowed in  th e  space between the  m a in  
and she lte r decks.

W hen th e  vessel a rr iv e d  a t H u ll,  w h ich  was 
her des tina tion , i t  was found  th a t  the  casks 
and b u tts  o f p a lm  o il in  holds 2, 3, and 4  had 
been crushed b y  the  p a lm  kernels stored above 
fbem , w h ich  were v e ry  heavy— i t  was sta ted 
Jb evidence th a t  each cask had to  c a rry  s ix ty -  
:° u r  bags o f p a lm  kernels o r n e a rly  s ix  tons 
!n  "Weight— and th e  greater p a r t  o f th e  o il was 
°s t o r dam aged. The casks m us t have begun 
0 g ive w a y  im m e d ia te ly  a fte r  th e  p a lm  kernels 

b'ere stowed above th e m  ; fo r  th e  lo g  shows 
ba t before the  vessel le f t  th e  Sherbro R iv e r 

had 3 f t .  o f  p a lm  o il in  the  b ilge  w e ll o f 
fjO- 2 ho ld , and th a t  before she le f t  K o n a k ry  
be same th in g  had happened in  h o ld  N o . 3 ; 
b t  i t  is possible th a t  th e  leakage con tinued  
i te r  the  vessel le f t  p o r t  and was in tens ified  
y  the  ro llin g  o f th e  ship.
The respondents accordingly commenced this 

°̂tion against the appellants, claiming damages 
or breach of the contract entered into by the 

V o l . X V I . ,  N . S.
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bills of lading under which the palm oil was 
shipped, or alternatively for negligence or 
breach of duty. The defendants at the trial 
attempted to prove that the casks and butts 
were frail or leaky ; but this attempt failed, 
and it is not now denied that the damage was 
caused by the altogether unreasonable and 
excessive weight placed upon the casks. This 
being so, the contest resolved itself into the 
question whether the damage was due to 
bad stowage, or to the fact that the vessel 
was structurally unfit or unseaworthy for the 
carriage of the palm oil by reason of the depth 
of her holds and the absence of ’tween decks. 
It was not denied that if the damage was due 
to bad stowage the charterers are protected 
against liability by the conditions contained in 
the bills of lading; but if it was due to 
unseaworthiness, then it was contended (and 
I  think rightly) that the charterers were not 
protected by any of the conditions of the 
bills of lading and were liable to make good the 
damage.

The ac tio n  was t r ie d  b y  R o w la tt ,  J ., who 
he ld  th a t ,  w h ile  th e  sh ip  was w e ll fo u n d  fo r  the  
purpose o f tra ve rs in g  the  sea, she was “  n o t 
a sh ip , in  th e  w a y  she was prepared fo r  th is  
voyage, p rope r to  c a rry  these casks o f pa lm  
o il ”  ; and he added : “  T h is  was a sh ip  w h ich  
was n o t a ’tw een deck sh ip . I t  had  a deep 
h o ld  o f a de p th  o f  2 5 ft. ,  and you  canno t safe ly 
get in  a t  th e  b o tto m  o f th a t  h o ld  casks o f pa lm  
o il w ith  an y  s o rt o f a cargo o f dead w e ig h t o r 
approach ing dead w e ig h t o f g ra v ity  on the  to p  
o f  i t ,  and the re fo re  i t  is a h o ld  w h ich  y ou  cannot 
p u t  those casks in  a t the  b o tto m , w h ich  is the  
place to  p u t  the m . I t  cou ld  have been made 
p rope r fo r  the  stowage o f such a cargo b y  the  
erection  o f w h a t has been ca lled a te m p o ra ry  
’ tw een deck o r a p la tfo rm , b y  th e  erection  o f 
som eth ing (to  use p e rfe c tly  p la in  and po pu la r 
language) w h ich  w o u ld  te n d  to  keep th e  w e igh t 
o f the  superincum ben t cargo o ff th e  bilges o f 
th e  barre ls. T h a t cou ld  have been done, and 
the n  the  h o ld  w o u ld  have been f i t  to  receive 
th is  cargo. T h a t seems to  me a fa u lt  w h ich  
goes to  th e  ho ld . I t  is  n o t a fa u lt  w h ich  goes 
to  th e  stowage as stowage. I t  is a fa u lt  w h ich  
goes to  the  appliances fo r  sh ipp ing  th e  cargo 
safe ly and makes th e  sh ip  unseaw orthy fo r  
the  purpose o f c a rry in g  th is  cargo on th is  
voyage.”  H e  acco rd ing ly  gave ju d g m e n t 
against a ll the  defendants fo r  damages, and 
ordered an in q u iry .  On appeal th e  decision 
o f the  t r ia l  judge  was a ffirm ed b y  a m a jo r ity  
o f the  C o u rt o f A ppea l, consis ting o f Bankes, 
L .J . ,  and E ve , J ., b u t  S c ru tton , L .J .  dissented, 
ho ld in g  th a t the  damage was due to  bad 
stowage. S c ru tton , L .J .  s ta ted  the  p rin c ip le  
as fo llow s : “  The sh ip  m us t be f i t  a t  load ing  
to  ca rry  the  cargo the  sub ject o f th e  p a r tic u la r  
co n tra c t. I f  she is so f i t  and th e  cargo when 
loaded does n o t m ake her unseaw orthy, 
. . . th e  fa c t th a t  o th e r cargo is stowed so
as to  endanger th e  co n tra c t cargo is bad stowage 
on a seaw orthy sh ip , n o t stowage o f  the  con
t ra c t  cargo on an unseaw orthy sh ip .”  T he re 
upon the  present appeal was b ro ug h t.

Z Z
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I t  was contended on b e ha lf o f th e  respondents 
th a t  th e  fin d in g  o f the  t r ia l  judge  was one o f 
fa c t, and th a t  as the re  was evidence to  sup po rt 
th a t  f in d in g  i t  shou ld  n o t now  be d is tu rbed .
I  do n o t th in k  th a t  th is  p o s itio n  can be m a in 
ta in ed . The fac ts  are n o t now  seriously  in  
d ispu te , and th e  question  is s u b s ta n tia lly  one 
o f la w — nam ely , w h a t on those facts is the  
l ia b i l i t y  o f th e  charterers and owners ? o r, a t 
least, i t  is one o f m ix e d  fa c t and la w . I  th in k ,  
the re fore , th a t  th e  decision is open to  rev iew .

The general p rinc ip le s  w h ich  should govern 
the  decision are n o t in  d o ub t. I t  is w e ll se ttled  
th a t  a sh ipow ner o r cha rte re r w ho con tracts  to  
c a rry  goods b y  sea th e re b y  w a rran ts  n o t o n ly  
th a t  th e  sh ip  in  w h ich  he proposes to  ca rry  
th e m  sha ll be seaw orthy  in  th e  o rd in a ry  sense 
o f the  w o rd— th a t  is to  say, th a t  she sha ll be 
t ig h t ,  s taunch, and s trong , and reasonably f i t  
to  encounter w h a teve r pe rils  w h ich  m ay  be 
expected on th e  voyage— b u t also th a t  b o th  
the  sh ip  and th e  fu rn itu re  and eq u ipm en t shall 
be reasonably f i t  fo r  rece iv ing  th e  c o n tra c t 
cargo and c a rry in g  i t  across th e  sea. The la t te r  
o b lig a tio n , w h ich  is som etim es re ferred to  as a 
w a rra n ty  o f seaworthiness fo r  th e  cargo, was 
fo rm u la te d  b y  L o rd  E llenbo rough  in  th e  year 
1804 (see L yo n  v . M ells , sup.), and was 
a ffirm ed b y  th is  House in  Steel v . State L in e  
Steamship Company (sup.) and G ilro y  v . Price  
(sup.). The ru le , as i t  applies to  equ ipm en t, 
is w e ll il lu s tra te d  b y  such cases as The Owners 
o f Cargo on board the Steamship M a o r i K in g  v . 
Hughes and another (sup.) where a sh ip  w ith  
de fective  re fr ig e ra tin g  m ach ine ry  was he ld 
“  unseaw orthy ”  fo r  a cargo o f frozen m eat ; 
and Queensland N a tio n a l B an k  L im ite d  v . The 
P en insu la r and O rien ta l Steam N av iga tion  
Com pany (sup.), where a sh ip  w ith  a b u llio n  
room  n o t reasonably f i t  to  resist th ieves was 
he ld “  unseaw orthy  ”  fo r  a consignm ent o f 
b u llio n . Reference m a y  also be made to  
H ogarth  and Co. v . W alker (sup.), where i t  was 
said b y  B ig ha m , J . and A . L .  S m ith , L .J .  th a t  
a sh ip  w ith o u t dunnage m ats (w h ich  are usu a lly  
la id  on th e  flo o r o f a g ra in  sh ip  to  p ro te c t the  
g ra in  fro m  be ing dam aged b y  w e t) was u n 
seaw orthy  fo r  th e  carriage o f a cargo o f w heat. 
I t  is h a rd iy  necessary to  add th a t  unseaw orth i
ness and bad stowage are tw o  d iffe re n t th ings . 
There  are cases (such as K o p ito ff  v . W ilson, 
sup.), where, a sh ip  ha v in g  been in ju re d  in  
consequence o f bad stowage, th e  w a rra n ty  o f 
seaworthiness o f th e  sh ip  has been he ld  to  be 
b roken  ; b u t  in  such cases i t  is th e  unseaw orth i
ness and n o t th e  bad stowage w h ich  con s titu tes  
th e  breach o f w a rra n ty . There is no ru le  th a t,  
i f  tw o  parcels o f cargo are so stowed th a t  one 
can in ju re  the  o th e r d u rin g  th e  course o f the  
voyage, th e  sh ip  is unseaw orthy  (pe r S w infen 
E a d y , L .J .  in  The Thorsa, sup.).

A p p ly in g  these p rinc ip les  to  th e  present case, 
I  have come to  the  conclusion th a t  th e  damage 
com p la ined o f was n o t due to  unseaworthiness 
b u t to  im p rope r stowage. I f  th e  fitness o r u n 
fitness o f th e  sh ip  is to  be ascerta ined (as was 
he ld in  M cFadden Brothers and Co. v . Blue  
S tar L in e  L im ite d , sup.) a t th e  t im e  of

[H. o f  L.

load ing , the re  can be no d o u b t a b o u t the  
m a tte r. A t  the  m om en t w hen th e  p a lm  o il was 
loaded th e  Grelwen was un qu es tio nab ly  f i t  to  
receive and  c a rry  i t .  She was a w e ll-b u ilt  and 
w e ll-fo u n d  ship, and  lacked no equ ipm en t 
necessary fo r  th e  carriage o f  p a lm  o il,  and i f  
damage arose, i t  was due to  th e  fa c t th a t  a fte r  
th e  casks had  been stowed in  th e  ho i ds th e  m aster 
p laced upon  th e m  a w e ig h t w h ic h  no casks 
cou ld  be expected to  bear. W h e th e r he cou ld 
have stow ed th e  cargo in  a d iffe re n t w a y  w ith o u t 
endangering th e  sa fe ty  o f th e  sh ip  is  a m a tte r 
upon w h ic h  the  evidence is  c o n flic tin g  ; b u t i f  
th a t  was im possib le , he cou ld  have refused to  
accept some p a r t  o f th e  kernels and  th e  oil 
w o u ld  th e n  have tra v e lle d  safe ly. N o d o u b t 
th a t  course m ig h t have rendered th e  voyage 
less p ro fita b le  to  th e  charte rers, b u t  th a t  appears 
to  me fo r  p resent purposes to  be im m a te ria l 
The im p o rta n t th in g  is th a t  a t  the  tim e  o f 
load ing  the  p a lm  o il th e  sh ip  was f i t  to  receive 
and c a rry  i t  w ith o u t  in ju r y  ; and i f  she d id  no t 
do so th is  was due n o t to  an y  un fitness in  the 
sh ip  o r her equ ipm en t, b u t  to  an o the r cause.

B u t  i t  was argued th a t  an  ow ner o r cha rte re r 
lo ad ing  cargo is to  be deemed to  w a rra n t the  
fitness o f  his sh ip  to  receive and c a rry  i t ,  no t 
o n ly  a t th e  m om en t o f  lo a d in g  b u t  also a t the  
t im e  w hen she sails fro m  th e  p o r t,  and th a t  a t 
the  m om e n t w hen th e  Grelwen le f t  each o f her 
po rts  o f  de pa rtu re  she was u n f it  w ith o u t  ’tween 
decks to  c a rry  th e  cargo w h ich  had th e n  been 
placed in  her ho lds. I  t h in k  the re  is some 
a u th o r ity  fo r  th e  p ro p o s itio n  th a t  th e  im p lied  
w a rra n ty  o f  “  seaworthiness fo r  the  cargo ”  
extends to  fitness fo r  th e  cargo n o t o n ly  a t the  
t im e  o f lo ad ing  b u t  also a t  th e  t im e  o f sa iling 
(see Cohn v . Davidson, sup.) and the  observa
tio n s  o f P h illim o re , L .J .  in  The Thorsa, sup.)- 
B u t  i t  is  unnecessary to  pursue th e  p o in t, fo r 
the  p ro po s ition  i f  established w il l  n o t ava il the 
present respondents. The evidence o f the  log 
is conclusive to  show th a t  th e  in ju r y  to  the 
casks was caused a t o r  im m e d ia te ly  a fte r  the 
tim e  w hen th e  cargo was loaded and  before the 
sh ip  sailed, and acco rd ing ly  th a t  i t  was n o t due 
to  any unseaworthiness a t the  t im e  o f sailing- 
A n d  in  an y  case n o th in g  occurred between the 
t im e  w hen th e  o il was loaded and th e  tim e  when 
th e  sh ip  sailed to  m ake th e  sh ip  s tru c tu ra lly  less 
f i t  to  c a rry  th e  o il ; and i t  is w i th  reference to  the 
c o n tra c t cargo— nam ely , th e  o il— th a t the 
question o f fitness m us t be considered.

I t  was fu r th e r  argued th a t ,  as a ll th e  char
te re rs ’ ow n ships engaged in  th e  W est A fr ic a n  
tra d e  were f i t te d  w ith  ’ tw een decks, th a t 
eq u ipm en t m u s t be considered to  be reasonably 
necessary fo r  an y  vessel engaged in  th a t  trade. 
I  do n o t tn in k  th a t  a n y  such un ive rsa l ru le  can 
be p ro p e rly  la id  dow n. I t  canno t be assume 
th a t  eve ry  sh ip  ru n n in g  to  th e  W est A fr ic a n  
coast w i l l  b r in g  back a cargo o f p a lm  o il and 
pa lm  kernels, o r th a t  i f  she does so i t  w i l l  always 
be necessary to  s tow  the m  tog e the r in  one hold- 
The Grelwen, tho ugh  w ith o u t ’tw een decks, could 
have ca rried  a fu l l  cargo o f W est A fr ic a n  goods 
w ith o u t th e  o il,  o r cou ld  have carried  the  01 
w ith o u t th e  heavy  cargo la id  upon i t .  I f  t lie
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° i l  cou ld  n o t be stowed anywhere excep t a t 
the b o tto m  o f th e  ho lds, th e  m aste r cou ld  (as 
the evidence shows) have stow ed fo u r  tie rs  o f 
casks in  each ho ld , and cou ld  have u t il iz e d  the  
sPace above th e m  fo r  l ig h t  cargo o r cou ld  have 
le ft  i t  e m p ty  ; and the  fa c t th a t  he d id  n o t choose 
to  take  e ith e r o f these courses is n o t su ffic ien t 
to  condem n th e  sh ip  as unseaw orthy.

On th is  v ie w  i t  becomes unnecessary to  con
sider w he the r, in  th e  e ve n t o f unseaworthiness 
being fou nd , th e  con d itions  o f th e  b ills  o f la d in g  
" 'o u ld  have been su ffic ien t to  p ro te c t the  cha r
terers fro m  l ia b i l i t y .  I t  is enough to  say th a t,  
ln  m y  op in ion , th e y  are n o t su ffic ien t fo r  th a t  
Purpose, th e  requ irem en ts  o f th e  p rov iso  to  
con d ition  2 n o t ha v in g  been satisfied.

There rem ains a fu r th e r  question , w h ich  
a rises between th e  shippers and th e  shipowners, 
the G riffith s  Lew is  Steam  N a v ig a tio n  Com 
pany. I t  is contended on b e ha lf o f  the  re 
spondents th a t,  assum ing th e ir  loss to  be due to  
oad stowage on th e  p a r t  o f th e  m aster o f the  
ship, th e  owners are n o t p ro te c ted  b y  th e  
conditions o f th e  b i l l  o f la d in g , to  w h ich  th e y  
y ere n o t pa rties , and are acco rd ing ly  liab le  
m  to r t  fQr th e  m aster’s negligence. In  sup po rt 

th is  co n ten tio n  th e  respondents re ly  on such 
cases as M a r t in  v . The Great In d ia n  P en in su la r 
R ailw ay Company (sup.), H a yn , Rom an, and  

v . C u llifo rd  and C la rk  (sup.), and M e u x  v . 
i  he Great Eastern R a ilw a y  Com pany (sup.). 
1 do not, th in k  th a t  th is  a rgum en t should 
Prevail. I t  was s t ip u la te d  in  th e  b ills  o f la d in g  
th a t “  th e  shipowners ”  shou ld  n o t be lia b le  
l0 r  any damage a ris ing  fro m  o th e r goods b y  
stowage o r con ta c t w i th  th e  goods shipped 
under th e  b ills  o f la d in g  ; and i t  appears to  me 
ha t th is  was in tended  to  be a s t ip u la tio n  on 

oeha lf o f a ll th e  persons in te rested  in  th e  sh ip—  
ha t i s to  say, charterers and  owners a like , 
t  m ay be th a t  th e  owners were n o t d ire c t ly  

Parties to  th e  co n tra c t ; b u t  th e y  to o k  possession 
° i  fhe  goods (as S c ru tto n , L .J .  says) on beha lf 
01 and as th e  agents o f th e  charte rers, ahd so 
Can c la im  th e  same p ro te c tio n  as th e ir  p rinc ip a ls . 
,, . ° r  th e  above reasons I  am  o f op in io n  th a t  
his appeal succeeds, and  th a t  th e  orders o f 

k ° w la t t ,  J . and th e  C o u rt o f A ppea l should 
e set aside and th e  ac tio n  dism issed w ith  costs 

ln  bo th  cou rts  and in  th is  House.
L o rd  F i n l a y .— I n  th is  case th e  ac tio n  was 

r°u g h t b y  th e  respondents, th e  consignees o f 
0asks and b u tts  o f p a lm  o il shipped a t Sherbro 
' hd K o n a k ry  in  W est A fr ic a  fo r  carriage to  the  
^ n ite d  K in g d o m . The defendants, E ld e r 

c inpster and Co., are th e  m anagers o f the  
Lean S team ship C om pany and the  B r it is h  

" I p  A fr ic a n  Steam  N a v ig a tio n  C om pany, 
10 are also jo in e d  as defendants, and these 

j ' v°  .companies had a ch a rte r fro m  the  G riffith s  
t h 'Vl? ^ team  N a v ig a tio n  Com pany, owners o f 

® Grelwen steam ship , w ho are also defendants, 
fo ^ *e ac t*on was b ro u g h t to  recover damages 
jn  *oss and damage in  respect o f  p a lm  oil 
ni. tra n s it  b y  th e  Grelwen s team ship. The 
s t i f f s  alleged th a t  th is  was caused b y  the  
l m  ^ la t  bags o f pa lm  kernels had been stowed 

L  to  2 0 ft.  h igh  on th e  to p  o f  th e  b u tts  and

casks, and th a t  in  consequence o f the  w e igh t 
thu s  placed upon th e m  m any o f th e  b u tts  
and casks were crushed and collapsed. The 
de fendants ’ case was th a t  the  cond itions  o f the  
b i l l  o f  la d in g  exem pted th e  defendants fro m  
l ia b i l i t y  fo r  bad stowage and th a t  i t  was bad 
stowage th a t  had caused th e  loss, i f  any. The 
p la in t if fs , on  th e  o th e r hand , alleged th a t  the  
vessel was s tru c tu ra lly  u n f it  fo r  the  carriage 
o f th e  goods in  respect o f th e  fa c t th a t  the re  was 
no ’tw een decks o r s u b s titu te  fo r  a ’tween 
deck to  bear th e  w e igh t o f the  bags o f  p a lm  
kernels and p re ven t th e ir  pressure upon the  
b u tts  and casks, and th a t  th is  co n s titu te d  
unseaworthiness, fro m  l ia b i l i t y  fo r  w h ich  th e y  
were n o t exem pted b y  the  b il l o f  la d in g .

The subs tan tia l issue in  the  case is w he the r 
the  absence o f such a ’tw een  deck made th e  
vessel unseaw orthy in  the  sense th a t  i t  was n o t 
s tru c tu ra lly  f it te d  fo r  th e  W est A fr ic a n  trade , 
in  w h ich  i t  is usual to  c a rry  cargo consisting 
p a r t ly  o f p a lm  o il and p a r t ly  o f bags o f p a lm  
kernels, and w he the r th e  loss was due to  th is  
unseaworthiness.

The case was t r ie d  b y  R o w la tt ,  J . w ith o u t 
a ju r y .  H e  fou nd  th a t  th e  vessel was n o t f i t  
fo r  th e  carriage o f W est A fr ic a n  cargoes on 
th e  g round th a t  she had no ’ tw een decks o r 
s u b s titu te  the re fo r, and gave ju d g m e n t fo r  
th e  p la in t if fs , th e  present respondents. H is  
decision was a ffirm ed b y  the  C o u rt o f A ppea l, 
S c ru tto n , L .J .  d issenting, on th e  g round  th a t  
in  his op in io n  th e  damage was th e  resu lt o f 
bad stowage, and  th a t  the  b i l l  o f  la d in g  
exem pted th e  defendants fro m  l ia b i l i t y  on 
th is  g round .

The la w  as to  seaworthiness was discussed 
b y  L o rd  Cairns and b y  L o rd  B la c k b u rn  in  the  
case o f Steel v . State L in e  Steamship Com pany  
(sup.). L o rd  B la c k b u rn  expressed h im se lf a t 
p . 86 as fo llow s : “  I  ta ke  i t ,  m y  Lo rds , to  be 
q u ite  clear, b o th  in  E ng la nd  and in  Scotland, 
th a t  where the re  is a c o n tra c t to  c a rry  goods 
in  a sh ip , w he the r th a t  co n tra c t is in  th e  shape 
o f a b i ll o f  la d in g  o r an y  o th e r fo rm , the re  is a 
d u ty  on th e  p a r t  o f th e  person w ho furnishes 
o r supplies th a t  ship, o r th a t  sh ip ’s room , unless 
som eth ing be s tip u la te d  w h ich  should p reven t 
i t ,  th a t  th e  sh ip  sha ll be f i t  fo r  its  purpose. 
T h a t is genera lly  expressed b y  saying th a t  i t  
sha ll be seaw orthy ; and I  th in k  also in  m arine  
con tracts , con tracts  fo r  sea carriage, th a t  is 
w h a t is p ro p e rly  called a ‘ w a rra n ty , ’ n o t 
m ere ly  th a t  th e y  shou ld  do th e ir  best to  m ake 
th e  sh ip  f i t ,  b u t  th a t  th e  sh ip  shou ld  re a lly  
be f i t .  I  th in k  i t  is im possib le  to  read th e  
o p in ion  o f  L o rd  Ten te rden , as e a rly  as th e  
f irs t  e d it io n  o f A b b o tt  on S h ipp ing , a t th e  
v e ry  beg inn ing  o f th is  ce n tu ry , o f L o rd  E lle n - 
borough, fo llo w in g  h im , and o f B a ro n  P arke, 
also in  th e  case o f  Gibson v . S m all, w ith o u t 
seeing th a t  these th ree  g re a t m asters o f m arine  
la w  a ll concurred in  th a t  ; and th e ir  op in ions 
are spread over a pe rio d  o f ab ou t fo r ty  o r f i f t y  
years. I  th in k ,  the re fo re , th a t  i t  m ay  be 
fa ir ly  said th a t  i t  is c lear th a t  the re  is such a 
w a rra n ty  o r such an o b lig a tio n  in  th e  case o f a 
c o n tra c t to  c a rry  on board  sh ip .”
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F o r an y  loss o r damage caused b y  unsea- 
w orth iness th e  sh ipow ner is lia b le , b u t  th e  mere 
fa c t th a t  th e  sh ip  was unseaw orthy does n o t 
m ake th e  sh ipow ner lia b le  unless the  loss was 
caused b y  th e  unseaworthiness ( The E uropa  ; 
Tolm e Runge v . Owners o f the E uropa , sup., and 
K is h  and another v . T ay lo r, Sons, and Co., sup.). 
B ad  stowage does n o t, in  its e lf, co n s titu te  
unseaworthiness, b u t  i t  m ay  be such as to  
render th e  vessel unseaw orthy (K o p ito ff  v . 
W ilson, sup., and The Thorsa, sup.). The 
vessel is considered unseaw orthy  fo r  th is  
purpose i f  she has some defect w h ich  renders 
her unsu itab le  fo r  th e  recep tion  and carriage o f 
p a r tic u la r  goods in  question . F o r instance, 
th e  absence o f a b u llio n  room  p ro p e rly  equipped 
fo r  th e  carriage o f b u llio n  makes th e  vessel 
unseaw orthy fo r  the  carriage o f b u llio n  (Queens
la nd  N a tio n a l B a n k  L im ite d  v . P en in su la r and  
O rien ta l Steam N av iga tion  Company, sup.), 
and so i f  th e  room  p ro v id ed  fo r  th e  carriage o f 
passengers’ luggage is u n f it  fo r  th e  purpose 
( Upperton and w ife  v . U n ion  Castle M a i l  
Steamship Com pany L im ited , sup.). W here 
th e  vessel is in fec tious  fro m  th e  carriage on a 
p rev ious voyage o f  sheep su ffe ring  fro m  fo o t- 
a n d -m o u th  disease, she is unseaw orthy fo r 
th e  purpose o f th e  carriage o f o th e r sheep 
(T a tte rsa il v . N a tio n a l Steamship Company 
L im ited , sup.). M any o th e r illu s tra t io n s  o f 
the  a p p lic a tio n  o f  th e  p r in c ip le  are to  be found  
in  th e  books.

T h e  question  in  th e  present case is w hethe r 
th e  Grelwen was u n f it  fo r  th e  carriage o f the  
p a lm  o il and kernels ow ing  to  some s tru c tu ra l 
de fect w h ich  caused the  damage, o r w hethe r 
th e  damage was m ere ly  th e  re su lt o f  bad 
stowage. The Grelwen s team ship was le t on 
ch a rte r b y  her owners, th e  G riffith s  Lew is 
C om pany, to  Messrs. E ld e r D em pste r and Co., 
w ho to o k  th e  ch a rte r on be ha lf o f  the  A fr ic a n  
S team ship C om pany and th e  B r it is h  and 
A fr ic a n  S team  N a v ig a tio n  C om pany L im ite d . 
T he  ch a rte r was fo r  tw e lve  m on ths , th e  owners 
p ro v id in g  ca p ta in  and crew, and clause 10 o f 
th e  c h a rte r p ro v id e d  th a t  th e  cap ta in , tho ugh  
ap po in te d  b y  th e  owners, should be unde r the  
cha rte re rs ’ orders as regards em p loym en t, «fee.—  
th e  charterers to  in d e m n ify  owners against 
a n y  lia b ilit ie s  a ris ing  fro m  th e  cap ta in  sign ing 
b ills  o f la d in g . The vessel was sent under the  
c h a rte r-p a rty  to  Sherbro and K o n a k ry , on  the  
W est A fr ic a n  coast, and the re  to o k  on board 
th e  p a lm  o il in  respect o f w h ich  th is  a c tio n  is 
b ro u g h t. T he  b u tts  and casks co n ta in in g  the  
o il were, accord ing to  in va ria b le  prac tice  in  
th is  tra d e , stow ed a t  th e  b o tto m  o f th e  holds 
in  tie rs  one above th e  o th e r ; the re  were n o t 
m ore th a n  th ree  o f  these tie rs  and in  some 
places n o t m ore th a n  tw o . I t  was shown in  
evidence th a t  i t  w o u ld  have been safe to  have 
had fo u r  t ie rs . P lanks were la id  on th e  to p  
o f th e  barre ls , and ove r these p lan ks  the re  were 
stowed a large q u a n tity  o f bags con ta in in g  
p a lm  kernels, th e  w e ig h t o f w h ich  m us t, as 
th e  even t showed, have exceeded w h a t w o u ld  
have been th e  w e ig h t o f a fo u r th  t ie r  o f barre ls, 
and i t  was th is  w h ich  caused th e  collapse.

B ills  o f la d in g  were g iven  a t Sherbro and 
K o n a k ry  w h ich  fo r  th e  present purpose are in  
s u b s ta n tia lly  th e  same te rm s. The m ost 
m a te ria l clause is th e  second. I t  con ta ins a 
p ro v is io n  th a t  “  The C om pany sha ll n o t be 
lia b le  . . . fo r  a n y  damage a ris ing  fro m  
o th e r goods b y  stowage o r con ta c t w i th  the  
goods shipped hereunder.”  B o th  cou rts  below 
have he ld , and r ig h t ly ,  th a t  th is  p rov is ion  
w o u ld  exem pt th e  defendants fro m  l ia b i l i t y  in  
th e  present case i f  i t  were m ere ly  a case o f 
loss b y  bad stowage b y  p u t t in g  on th e  barrels 
a w e ig h t in  excess o f th a t  w h ich  th e y  cou ld  
sa fe ly  bear. The con test in  th e  case has been 
w he the r the  loss was due to  unseaworthiness 
in  th e  sense th a t  th e  vessel was s tru c tu ra lly  
u n f it  fo r  th e  rece p tio n  o f m ixe d  cargoes o f 
p a lm  o il and p a lm  kernels such as are usual 
in  the  W est A fr ic a n  tra d e , and i f  so w hethe r 
th is  clause N o . 2 exem pts th e  charterers and 
owners fro m  l ia b i l i t y  fo r  loss a ris ing  fro m  such 
unseaw orth i ness.

A l l  th e  vessels re g u la r ly  em ployed in  th is  
W est A fr ic a n  tra d e  are p ro v id e d  w ith  ’tween 
decks. The A fr ic a n  S team ship C om pany and 
th e  B r it is h  and A fr ic a n  Steam  N a v ig a tio n  
C om pany w an ted  a vessel in  a d d itio n  to  th e ir  
ow n flee t, and fo r  th is  purpose, th ro u g h  E ld e r 
D em pster and Co., to o k  on c h a rte r th e  Grelwen- 
The case made fo r  th e  p la in t if fs , w h ich  was 
accepted b y  R o w la tt ,  J . and  b y  th e  m a jo r ity  
o f th e  C ourt o f A ppea l, was th a t  fo r  th e  W est 
A fr ic a n  tra d e  a ’tw een deck o r some effic ient 
s u b s titu te  is an essential p a r t  o f th e  equ ip 
m en t o f th e  vessel, and th a t  w ith o u t i t  a vessel 
is n o t seaw orthy  fo r  th e  purposes o f th e  trade  
the re  carried  on. The barre ls con ta in ing  the 
p a lm  o il are s tored a t the  b o tto m  o f th e  liold> 
and th e  p la in t if fs  urged th a t  i f  th e  h o ld  i s 
to  be fille d  up w ith  superincum ben t goods 
the re  m us t be ’tw een decks to  p re ven t the  
pressure upon th e  barrels be low , as otherw ise 
th e y  m ay  be crushed w henever th e  super
in cum b en t w e ig h t exceeds w h a t w o u ld  have 
been th e  w e ig h t o f a fo u r th  t ie r  o f barrels, 
w h ich  is th e  l im i t  o f  sa fe ty . O f course, l ig h t 
goods m ay  be safe ly  stowed over th e  barrels, 
b u t  th e  p a lm  kernels w h ich  are v e ry  com m only 
shipped fro m  W est A fr ic a  are dead-weight 
goods, and i t  was urged th a t  w ith o u t ’tween 
decks th e  vessel was n o t f i t  to  receive and 
c a rry  com posite cargoes o f pa lm  o il and kernels, 
such as are usual in  th is  trade .

In  m y  op in io n  th e  con ten tio n  o f the  p la in t if f1' 
on th is  p o in t is made good b y  the  evidence- 
The existence o f ’tw een decks w o u ld  have pre
ven ted  the  danger w h ich  caused the  damage in 
th e  present case. The ca p ta in  s ta ted  in  his 
evidence th a t  he was to ld  b y  th e  representative 
o f E ld e r D em pster and Co. w h a t to  load . I t  
w o u ld , o f course, have been possible fo r  hiU> 
to  refuse to  load a ll th e  bags o f p a lm  kernels 
sent dow n fo r  sh ipm ent, on th e  g round  th a t 
the  w e ig h t upon the  barre ls w o u ld  in  his 
op in io n  be excessive, and to  leave the  bags ox 
pa lm  kernels behind. I t  is , however, obvious 
th a t  th e  absence o f an y  p ro v is io n  in  th e  ship 
fo r  re liev ing  the  barre ls o f p a lm  o il fro m  pressure
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° f  the  superincum ben t cargo m u s t be a source 
° f  danger and th a t  i t  pu ts  th e  ca p ta in  in to  a 
Very aw kw ard  p o s itio n . The cap ta in  w i l l  be 
n a tu ra lly  desirous, n o t to  leave beh ind  goods 
■which have been sent dow n fo r  sh ipm en t, and 
the  question w he the r th e  w e ig h t is to o  g reat o r 
n o t w i l l  be in  eve ry  case a m a tte r  o f es tim a te—  
and th e  ca p ta in ’s estim a te  m ay be w rong . As 
the  prac tice  o f th e  tra d e  invo lves  th e  super- 
nn po s ition  ove r th e  p a lm  o il barre ls o f bags o f 
Palm kernels, i t  is o n ly  reasonable th a t  the re  
should be ’ tw een decks w h ich  w il l  re lieve the  
barrels fro m  th e  superincum ben t pressure and 
enable the  sh ip  to  ta ke  a fu l l  cargo w ith  safety. 
I  th in k  th a t  fo r  the  purpose o f th is  p a r tic u la r  
trade , in v o lv in g  th e  carriage o f cargoes con
sis ting o f barre ls o f p a lm  o il and bags o f pa lm  
kernels, a vessel w ith o u t ’tw een decks w ou ld  
n o t be p ro p e rly  equipped. F o r safe stowage o f 
such a cargo ’tw een decks o r some e ffic ien t 
sub s titu te  w i l l  be necessary, and w ith o u t such 
equ ipm en t th e  vessel is n o t seaw orthy, as th is  
te rm  is used to  denote n o t m ere ly  fitness o f 
J-he sh ip  its e lf  to  encounter perils  o f the  sea, 
hu t also fitness o f th e  sh ip  to  receive and c a rry  
the cargo in  p o r t  and upon  th e  voyage. I f  the  
sh ip  is n o t f it te d  w ith  a ll appliances w h ich  are 
reasonably necessary fo r  safe stowage she is 
no t seaw orthy. A l l  ships re g u la r ly  engaged in  
th is  tra d e  have ’tw een decks, and i f  a vessel 
W ithou t ’tw een decks is p u t  upon such service 
she ou gh t to  be p ro v id e d  w ith  a te m p o ra ry  
sub s titu te . I f  th e  Grelwen had been so p ro 
v ided th e  loss in  th e  present case w o u ld  n o t 
have occurred.

Seaworthiness, in  its  p rope r sense, relates to  
the c o n d itio n  o f th e  vessel as regards its  cap ac ity  
to  pe rfo rm  the  voyage w ith  sa fe ty  to  its e lf  and 
the goods and persons on board . Is  th e  vessel 
[ j t  to  cope w ith  th e  pe rils  o f th e  seas ? The

seaworthiness ”  w h ich  is in  question  in  the  
Present case, is o f a to ta l ly  d iffe re n t na tu re , and 
relates to  th e  fitness o f th e  vessel fo r  the  recep- 
lon  o f p a r tic u la r  goods, and th e  absence o f such 

utiless is described as “  unseaworth iness.”  I t  
ls u n fo rtu n a te  th a t  fo r  th is  purpose no m ore 
Suitable te rm  has been devised, as th e  use o f 
. e te rm  “ unseaw orth iness”  in  th is  connection 
ls aP t to  lead to  confusion. The te rm  “  unsea- 
'W irth y  ”  is n o t a p t to  describe the  unfitness o f 
he vessel fo r  the  carriage o f  p a r tic u la r  goods, 

f o r  'instance, a vessel w h ich  has no strong
room fo r  th e  carriage o f b u llio n  is described as 
uUseaworthy fo r  the  purposes o f b u llio n , and a 
vessel w h ich  has carried  sheep su ffe ring  fro m  
° ° t  and m o u th  disease w ith o u t being d is in - 
eeted a t th e  close o f th a t  voyage is described 
s unseaw orthy fo r  th e  carriage o f ano the r 
argo o f sheep. T he  expression is a t once 
W kward and m is lead ing. The unseaw orth i- 

alleged in  the  present case is the  absence 
,  a ’ tw een deck. The Grelwen was o f the  

herwood ty p e , and vessels o f th e  Isherw ood 
ype have n o t th e  o rd in a ry  ’tw een deck. F o r 

^  0 rk o f m a n y  k in d s  such a ty p e  o f vessel m ay 
. ® as good as o r b e tte r th a n  a ty p e  in v o lv in g  
j  ® use o f ’ tw een decks, and c e rta in ly  the  

uerwood ty p e  is ex te ns ive ly  used. In  the

course o f the  present case i t  has been said 
m ore th a n  once th a t i t  canno t be supposed 
th a t  th e  Ishe rw ood ty p e  invo lves  unsea w orth i
ness. T h is  is re a lly  a p la y  upon  w ords. W h a t 
is urged fo r  th e  respondents is th a t ,  w ith  a ll 
its  excellencies, th e  Ishe rw ood ty p e  makes a 
vessel unsu itab le  fo r  th e  recep tion  o f cargoes 
o f th e  special ty p e  com m on in  th e  W est A fr ic a n  
tra d e . T h is  con te n tio n  invo lves  no aspersion 
w h a teve r upon th e  Isherw ood ty p e  ; i t  is m ere ly  
a s ta tem e n t th a t  such a ty p e  o f vessel is n o t 
su itab le  fo r  use in  th is  p a r t ic u la r  trade , because 
the  com posite cargo the re  ca rried— p a lm  o il and 
kernels— makes a ’tw een deck necessary. The 
casks o f p a lm  o il are stowed a t th e  b o tto m  o f 
th e  h o ld  ; in  th e  absence o f a ’tw een deck th e y  
are lia b le  to  be dam aged b y  th e  pressure o f 
superincum ben t kernels.

On th e  pa rt' o f th e  respondents, one a rg u 
m en t was g re a tly  ins is ted  on. I t  was said th a t  
the  co n tra c t o f  carriage sued on in  th e  present 
case re la ted  to  th e  p a lm  o il, and i t  is urged th a t  
unde r these circum stances th e  o n ly  question  is 
w he the r the  vessel was seaw orthy  fo r  th e  c a r
riage o f th e  p a lm  o il ta k e n  b y  its e lf.  T o  p u t 
th e  question  in  th is  fo rm  invo lves a m isconcep
t io n  o f th e  rea l p o in t o f th e  case. The fa c t 
th a t  a vessel m ay  be p e rfe c tly  safe to  c a rry  
barre ls o f p a lm  o il, i f  th a t  were th e  o n ly  cargo, 
is fo r  th e  purposes o f th e  present case im 
m a te ria l. The unfitness o f th e  vessel a lleged 
is unfitness to  receive a com posite cargo o f 
p a lm  o il and kernels. Such a cargo is the  
com m on cargo fro m  W es t A fr ic a , and th e  
cargo to  be ca rried  on th e  present occasion 
was such a com posite cargo. In  dea ling  w ith  
th e  case, yo u  can no t s top w hen th e  p a lm  o il 
has been p u t  on boa rd  and say th a t  th e  case 
is a t an end, as th e  w a rra n ty  o f un se a w o rth i
ness m us t be w ith  reference m ere ly  to  th e  p a lm  
o il. T h is  w o u ld  in v o lv e  ig n o rin g  th e  rea l issue. 
I t  was p e rfe c tly  w e ll kno w n  th a t  in  th is  trade  
the  p a lm  o il is  n o t ca rried  alone, b u t  in  com 
p a ny  w ith  kernels. The p a lm  o il m ust be p u t  
a t th e  b o tto m  o f th e  h o ld  and th e  kernels above. 
I t  is  fo r  th is  reason th a t  th e  ’tw een deck is 
w anted , and, the re fo re , a ll the  vessels re g u la rly  
engaged in  th e  W est A fr ic a n  tra d e  are f it te d  
w ith  ’tw een decks. The essence o f th e  case is 
th a t  th e  cargo was to  be com posite , as the  b ill 
o f la d in g  shows, and as is u n iv e rs a lly  the  case in  
th is  tra d e . W as th e  Grelwen f i t  fo r  th e  reception  
o f such a cargo ? In  m y  o p in ion  she was n o t.

B u t  th e n  i t  was said th a t  th e  stowage was 
bad and th a t  th is  was th e  real cause o f the  
damage.

In  th e  f irs t  place, suggestions were made a t 
the  B a r as to  o th e r p lans o f stowage w h ich  i t  
was said w o u ld  have accom m odated a ll the  
goods w ith o u t d if f ic u lty .  None o f these plans 
were p u t  fo rw a rd  a t the  t r ia l ,  when th e y  cou ld 
have been tested b y  evidence, and th e y  cannot 
be p u t  fo rw a rd  now . The same a tte m p t to  
suggest o th e r schemes o f stowage fo r  th is  vessel 
seems to  have been made in  the  C ourt o f A p p e a l, 
and i t  was w ith  reference to  such suggestions 
th a t  Bankes, L .J .  made, w ith  g reat ju s tic e , the  
fo llo w in g  observations : “  In  dea ling  w ith  th is
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case I  do n o t th in k  th a t  th e  c o u rt is a t l ib e r ty  
to  ta ke  th e  stowage p la n  and endeavour to  
s tow  th e  cargo so th a t  damage cou ld  have been 
avo ided. N o  one has suggested th a t  i t  w o u ld  
have been possible and th e  c o u rt has no evidence 
on w h ich  to  a c t.”  I  th in k  th a t  in  th e  resu lt 
th e  appe llan ts ’ counsel d id  n o t press th e  p o in t 
th a t  ano the r scheme o f stowage should have 
been adopted, b u t  confined them selves to  the  
assertion th a t  th e  ca p ta in  ou gh t to  have 
realised th a t  to  p u t  th e  kernels on th e  to p  o f 
th e  pa lm -o il barre ls w o u ld  be dangerous, and 
shou ld , the re fo re , have refused to  lo ad  the  
kernels and le f t  th e m  beh ind  h im  a t Sherbro 
and K o n a k ry . I n  m y  op in ion , th is  fo rm  o f 
dealing w ith  th e  stowage does some in ju s tic e  to  
th e  ca p ta in  and is based on an im p e rfe c t appre 
c ia tio n  o f th e  fac ts . I t  appears th a t  th e  cap ta in  
had never been engaged in  th e  W est A fr ic a n  
tra d e  before. H e  was d irec ted  b y  M r. W a rd , 
th e  rep resen ta tive  o f E ld e r D em pste r and Co. 
a t Sherbro, to  load  th e  kernels, w h ich  had  been 
b ro u g h t dow n fo r  th e  purpose. M r. W a rd  m et 
th e  sh ip  on her a rr iv a l the re , s tayed on board 
and to ld  the  ca p ta in  w h a t to  load .

Messrs. E ld e r  D em pste r and Co. are, o f course, 
q u ite  e n tit le d , in  p o in t o f la w , to  urge th a t  i f  
th e  rea l e ffic ien t cause o f th e  damage was 
neg ligen t stowage in  p u t t in g  on th e  barre ls o f 
p a lm  o il a w e ig h t w h ic h  th e y  c m ild  n o t bear, 
th e y  are n o t lia b le , as th e  e xe m p tio n  in  th e  b il l 
o f  la d in g , w h e the r th is  negligence was on th e  
p a r t  o f the  ca p ta in  o r o f th e ir  ow n representa
tiv e s  a t th e  p o r t  o f lo a d in g  o r o f b o th  toge the r, 
w o u ld  p ro te c t the m . B u t  an exa m in a tio n  o f 
th e  evidence, I  th in k ,  shows th a t  i t  is  n o t 
possible to  regard  such negligence as th e  sole 
cause o f th e  damage, and th a t  i t  was la rg e ly  
c o n tr ib u te d  to  b y  th e  w a n t o f ’tw een decks in  
the  vessel.

The evidence is c lear and u n con tra d ic te d  
th a t  a ll ships re g u la r ly  engaged in  the  tra d e  have 
a ’ tw een deck. A  ’tw een  deck is necessary 
where p a lm  o il and kernels have to  be carried  
in  o rder to  ensure th a t  a fu l l  cargo can be 
ca rried . I t  is fu r th e r  necessary, in  o rder to  
avo id  th e  danger o f m is take  in  ca lcu la tin g  w h a t 
q u a n t ity  o f kernels m ay  w ith  sa fe ty  be p u t  on 
th e  to p  o f the  pa lm -o il ba rre ls . I f  the re  is a 
’tw een deck, no ca lcu la tio n  is necessary on th is  
p o in t,  as the  ’ tw een deck relieves the  barre ls  o f 
p a lm  o il fro m  a ll pressure b y  th e  sup e rin 
cum ben t kernels. B u t  w ith o u t a ’ tw een deck 
i t  is  necessarily le f t  to  th e  estim a te  o f  the  
person sup e rin tend in g  the  lo a d in g  w h a t am o un t 
o f kernels m ay  be safe ly  stowed. There  m ay 
be m istakes in  m a k in g  th is  ca lcu la tion  in  one o f 
tw o  w ays : th e  person sup e rin tend ing  th e  lo a d 
in g  m ay  erroneously th in k  th a t  th e  p a lm -o il 
ba rre ls  w i l l  bear an am o un t o f pressure w h ich  
in  fa c t is beyond th e ir  cap ac ity . O r, on the  
o th e r hand, in  h is a n x ie ty  to  secure sa fe ty , he 
m ay  stop th e  stowage o f the  kernels to o  soon 
and m a y  refuse to  p u t  on board  kernels w h ich  
m ig h t w ith  sa fe ty  have been the re  stowed. 
M istakes are c e rta in  to  be made fro m  t im e  to  
t im e  in  th e  absence o f a ’ tw een deck. The 
presence o f a ’ tw een deck, o f course, dispenses

w ith  a ll th e  necessity fo r  a n y  such ca lcu la tions . 
I f  th e  m is take  made is such as th a t  w h ic h , i f  
is  alleged, th e  ca p ta in  here m ade, p u t t in g  on 
m ore w e ig h t th a n  th e  p a lm -o il ba rre ls  w i l l  bear, 
th e  resu lts  m ay  be disastrous, as th e  h is to ry  o f 
the  present case proves. I f ,  on th e  o th e r hand, 
in  his a n x ie ty  to  be on the  safe side the  kernels 
w h ic h  cou ld  have been carried  are le f t  behind, 
th e  sh ip  sails w ith  an in su ffic ie n t cargo. F rom  
w h a teve r p o in t o f v ie w  th e  m a tte r  is looked  a t, 
fo r  a tra d e  o f th is  de sc rip tion  th e  ’ tw een deck 
is necessary, and th is  is recognised b y  the  
cons tan t p ra c tice  o f ha v in g  ’ tw een decks in  
th is  tra d e . In  th e  present case its  absence was 
accidenta l as th is  vessel had been specia lly  
called in  to  su p p ly  a te m p o ra ry  defic iency in  the  
flee t o f th e  W est A fr ic a n  Com pany. A ccord ing  
to  th e  p la in t if fs , th e  Grelwen o u gh t, in  the  
present case, to  have sailed aw ay w ith  l i t t le  
m ore th a n  h a lf  a cargo, ow ing  to  th e  absence 
o f a ’tw een deck and the  danger o f c rush ing  the 
p a lm -o il barre ls b y  p u t t in g  the  kernels upon 
the m . I t  appears to  me, th a t  a ty p e  o f vessel 
w h ich  en ta ils  such resu lts  canno t be regarded 
as su itab le  fo r  rece iv ing  on board  such com 
posite cargo as fo rm s a stap le  o f th e  W est 
A fr ic a n  trade .

I t  is  said th a t  th e  ca p ta in  ou gh t to  have 
refused to  ta ke  th e  kernels on board . Judg ing  
b y  the  re su lt, i t  appears th a t  i t  w o u ld  have been 
m ore p ru d e n t to  have done so, b u t  I  do no t 
th in k  th a t  th e  d if f ic u lty  o f th e  s itu a tio n  in  
w h ich  th e  ca p ta in  was p laced has been ade
q u a te ly  apprec ia ted  b y  th e  appe llan ts . The 
kernels had been sent dow n to  be p u t  on board, 
th e  ca p ta in  had  been to ld  b y  th e  representa tive  
on th e  spo t o f Messrs. E ld e r D em pste r and Co- 
to  p u t  th e m  on board , and v e ry  d iff ic u lt  
questions m ig h t have arisen i f  he had  le f t  the 
kernels a t the  p o r t.  I t  w o u ld  no d o u b t have 
been alleged th a t  th e y  had  been le f t  behind 
w ith o u t an y  adequate reason, and  th is  w ou ld  
have been as s tro n g ly  urged as i t  is now  urged 
b y  th e  l ig h t  o f w h a t a fte rw a rds  happened, th a t 
th e  ca p ta in  co m m itte d  an e rro r o f ju d g m e n t m  
ta k in g  th e  kernels on board .

The case is a v e ry  good il lu s tra t io n  o f the 
p ro p r ie ty  and, indeed, th e  necessity o f having 
in  vessels in  th is  tra d e  a ’tw een deck. W here 
th e  ’ tw een deck is p ro v id e d  no d if f ic u lty  w h a t
ever o f th is  n a tu re  can arise ; th e  w a n t o f i t  
pu ts  a ll concerned in  a v e ry  d if f ic u lt  position  
w ith  g rea t r is k  o f d isaster.

A  good deal o f a rgum en t was d irec ted  in  the 
course o f the  case on b e ha lf o f  th e  appe llants 
to  th e  effect th a t  i t  w o u ld  be d if f ic u lt  o r im pos
sib le to  r ig  up  a te m p o ra ry  ’ tw een deck on the 
west coast o f A fr ic a . I t  has also been urged 
th a t  i t  is  n o t usual fo r  vessels to  c a rry  beams 
fo r  th e  purpose o f  p u t t in g  up  a tem po ra ry  
’ tw een deck. B o th  these con ten tions  appea£ 
to  me ra th e r to  m iss th e  p o in t o f th e  case, 1 
is v e ry  p robab le  to  m y  m in d  th a t  i t  w o u ld  be 
d if f ic u lt  to  p ro v id e  beams and o th e r appliances 
on th e  W est A fr ic a n  coast. I  d o u b t w hether 
i t  cou ld  be said th a t  the re  w o u ld  be m uc 
d if f ic u lty  in  c a rry in g  beams fro m  E ng la nd , an 
i f  th e  necessity fo r  the m  had been realised,
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have no d o u b t th a t  th is  w o u ld  have been done. 
The t r u th  is th a t  th e  p o in t was overlooked and 
Messrs. E ld e r D em pste r and Co. sent th is  vessel 
° u t  to  A fr ic a  w ith o u t  in  th e  least rea lis ing  
w h a t th e  resu lts  o f sending a vessel o f the  
Isherw ood ty p e , fo r  th e  purposes o f th e  trade  
on th is  coast, were lik e ly  to  be. I f  th e  sub ject 
had been considered, a vessel o f ano the r ty p e  
Would have been sent ; th e  Grelwen was 
ob v io us ly  u n f it  fo r  th is  tra d e , and  th e  case 
made is , indeed, th a t  sa fe ty  shou ld  have been 
secured b y  le av in g  a g reat deal o f th e  proposed 
cargo on th e  beach a t Sherbro and K o n a k ry .

B u t  assum ing th a t  th e  loss was th e  re s u lt o f 
unseaworthiness as above exp la ined , th e  ques
t io n  rem ains w hethe r th e  b il l o f  la d in g  exem pts 
the  charte rers fro m  l ia b i l i t y .  F o r th is  purpose 
the second clause m u s t be exam ined in  
de ta il.

T h a t clause concludes w ith  the  general p ro 
v is ion  th a t  i t  is to  be in  a d d itio n  to  and n o t in  
derogation  o f o r in  s u b s titu t io n  fo r  an y  s ta tu to ry  
exem ption  o r p ro v is io n  in  fa v o u r o f th e  com 
pany. T h is  p a r tic u la r  p ro v is io n  is app licab le  
to  th e  whole o f clause 2. A p a r t  fro m  th is  la s t 
P rovis ion , clause 2 consists o f th ree  po rtion s , 
each o f w h ich  begins w ith  the  words “  The 
Com pany sha ll n o t be liab le  fo r ,”  and enumerates 
under each head th e  m a tte rs  l ia b i l i t y  fo r  w h ich  
is excluded.

The f irs t  head begins w ith  th e  in i t ia l  words o f 
the clause its e lf,  “  The C om pany sha ll n o t be 
liab le  fo r  ”  and ends w ith  th e  words “  o r 
evapo ra tion  fro m  such goods o r an y  o th e r 
goods.”  I t  prov ides aga inst l ia b i l i t y  fo r  the  
ac t o f God, th e  K in g ’s enemies, & c., b a rra try , 
res tra in ts  o f ru le rs , & c., the  effects o f d is in fec
tio n , & c ., th e  effects o f c lim a te , fire , & c., 
damage a ris ing  fro m  o th e r goods b y  stowage, 
&c -, sw eating , evapo ra tion , & c. T h is  f irs t  head 
form s one sentence w ith  a fu l l  s top a t th e  end.

The second head begins likew ise  w ith  the  
Words “  The C om pany sha ll n o t be lia b le  fo r  ”  
and enum erates ligh te rage , & c., storage, tra n - 
sh ipm e n t, loss fro m  exp los ion, fire , bo ile rs, &c., 
uamage to  o r de fect in  h u ll,  & c., fue l, m ach inery , 
®c - L ik e  th e  f irs t  head i t  consists o f  one sen
tence o n ly  and i t  ends w ith  the  words “  o r o th e r 
appurtenances,”  a fte r  w h ich  fo llow s the  fu l l  s to p . 

The th ir d  head is as fo llow s :—
The Company shall no t be liable for or for any loss 

?r damage arising from  or due to  collision, strand- 
*?8> straining, je ttison or any other peril o f the sea, 
''‘Vers, navigation, or land transit, o f whatsoever 

ature or k ind  ; whether any perils, causes or things, 
n this clause mentioned, are due to, or arise directly 

or ind irectly  from  the wrongful act, omission or 
*’r° r  m judgm ent or negligence o f the Company’s 

Pll° t ,  master, officer, engineer, crew, stevedore, or 
ny  person whomsoever in  the service o f the Com- 

Pauy, or any person or persons or company for whose 
cts the Company would otherwise be liable, or 
°t> and whether on the ship carrying these goods 

■ u ° t ; and whether due to  or arising d irec tly  or 
u irectly  from  unseaworthiness o f the ship, vessel, 
a ft or lighte r a t the commencement o f the carriage 

L u u rin g  the carriage or any pa rt th e re o f; pro- 
I(led in  case o f any loss, in ju ry  or damage arising 

^ Hrn or due to unseaworthiness o f the ship at the 
eginning o f the voyage a ll reasonable means shall

[H. o f  L.

have been taken to  provide against such unsea
worthiness. The Company may entrust to  exper
ienced or qualified officers, servants or agents the 
du ty  o f provid ing against unseaworthiness, and shall 
then be deemed to  have fu lfilled  its  obligation 
hereunder.

I t  shou ld  be observed th a t  th e  in i t ia l  words 
o f  th is  th ir d  head exem pt fro m  l ia b i l i t y  “  fo r  
loss o r damage a ris ing  fro m  o r due to  co llis ion , 
s trand in g , s tra in in g , je tt is o n  o r an y  o th e r p e ril 
o f  th e  sea, r ive rs , n a v ig a tio n , o r la n d  t ra n s it  o f 
w hatsoever na tu re  o r k in d .”  A f te r  th is  w ord  
“  k in d  ”  the re  is a sem icolon, w h ich  is fo llow ed 
b y  th e  words “  w he the r an y  pe rils , causes o r 
th in gs  in  th is  clause m en tioned  are due to , or 
arise d ire c t ly  o r in d ire c t ly  ”  fro m  negligence o f 
m aster, crew , &c. Then  a f te r  ano the r sem icolon 
fo llo w  th e  words “  and w he the r due to  o r a ris ing  
d ire c t ly  o r in d ire c t ly  fro m  unseaworth iness.”  
T hen a fte r  an o the r sem icolon fo llo w  words 
con ta in in g  th e  p rov iso  th a t  in  case o f loss o r 
unseaworthiness o f th e  sh ip  “  a t th e  beg inn ing 
o f th e  voyage a ll reasonable means sha ll have 
been ta ke n  to  p ro v id e  against such unsea w orth i
ness.”  Then  fo llow s in  a separate sentence the  
p ro v is io n  th a t  th e  com pany m a y  e n tru s t to  
qu a lified  officers, & c., th e  d u ty  o f p ro v id in g  
aga inst unseaworthiness “  and sha ll the n  be 
deemed to  have fu lf il le d  its  o b lig a tio n  here
un de r.”

The appe llan ts  con tend th a t  th e  effect o f 
th is  th ir d  head o f clause 2 is to  exem pt th e m  
fro m  l ia b i l i t y  fo r  th e  consequences o f u n 
seaworthiness.

In  m y  op in io n  th is  con te n tio n  fa ils  fo r  tw o  
reasons.

In  th e  f irs t  place the  words as to  u n sea w orth i
ness in  th is  head re la te  o n ly  to  a loss o r damage 
fro m  th e  causes to  w h ich  th is  head 3 o f the  clause 
re lates. The  sentence p rov ides th a t  th e  com 
p a ny  sha ll n o t be lia b le  fo r  consequences o f 
ce rta in  pe rils  w he the r due to  o r a ris ing  fro m  
unseaworthiness o r n o t. I t  is q u ite  im possib le 
to  a p p ly  th is  p ro v is io n  as to  unseaworthiness 
except to  the  pe rils  dea lt w ith  b y  th e  sentence 
in  w h ic h  th e  p ro v is io n  its e lf  occurs. These 
words canno t a p p ly  to  th e  damage a ris ing  fro m  
stowage m en tioned  unde r the  f irs t  head in  the  
clause. So to  a p p ly  th e m  w o u ld  be to  d isregard 
n o t m ere ly  th e  p u n c tu a tio n  b u t  the  whole 
s tru c tu re  o f clause 2 and the  p la in  m eaning o f 
th e  sentence in  w h ich  th e  p ro v is io n  occurs. The 
words as to  unseaworthiness q u a lify  o n ly  the  
prov is ions under head 3 its e lf.

I n  th e  second place, th e  e xe m p tio n  fro m  
l ia b i l i t y  fo r  unseaworthiness is n o t absolute, 
b u t sub ject to  the  co n d itio n  th a t  a ll reasonable 
means were ta ke n  to  p ro v id e  against such un- 
seaworthiness. The appe llan ts have e n tire ly  
fa iled  to  show th a t  th is  c o n d itio n  was fu lf il le d  : 
in  fa c t, i t  is c lear th a t  i t  was no t. The p ro v is io n  
th a t  the  com pany m ay  e n tru s t to  qu a lified  
officers the  d u ty  o f p ro v id in g  against u n 
seaworthiness and sha ll be th e re b y  deemed to  
have fu lf il le d  its  o b lig a tio n  under the  clause has 
no a p p lica tio n  to  the  present case. The com 
p a ny  never en tru s ted  to  anyone th e  d u ty  o f 
p ro v id in g  ’ tw een decks fo r  th e  Grelwen ; the

E l d e r  D e m p s t e r  &  Co. &  o t h e r s  v . P a t e r s o n  Z o c h o n is  &  Co.
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necessity fo r  p ro v id in g  th e m  was e n tire ly  ove r
looked.

I t  was urged fo r  the  p la in t if fs  th a t,  even i f  
th e ir  case against E ld e r D em pster and Co. 
fa ile d  on accoun t o f the  te rm s o f the  b i l l  o f 
la d in g , th e y  ou gh t to  succeed against the  
owners, G riffith s  Lew is  S team ship N a v ig a tio n  
C om pany L im ite d .

I t  was said th a t  th e  m aster and crew were in  
th e  service o f th is  com pany as owners, and th a t  
th e ir  conduct in  p u t t in g  an excessive w e igh t 
on th e  p a lm -o il barre ls am oun ted  to  a to r t ,  fo r  
w h ic h  th e  owners were lia b le , as ha v in g  been 
co m m itte d  b y  th e ir  servants. The case on 
w h ich  th e  appe llan ts  p r in c ip a lly  re lied  on th is  
p o in t was th a t  o f H a yn , Roman, and Co. v . 
C u llifo rd  and C la rk  (sup.) ; th e y  la id  p a r tic u la r  
stress on th e  ju d g m e n t o f B ra m w e ll, L .J .  in  
th a t  case.

I t  appears to  me, th a t  i f  th e  p la in t if fs  are 
to  succeed i t  m us t be upon th e  b i l l  o f  la d in g . 
The owners o f th e  goods p u t  th e m  on board  
th e  Grelwen to  be ca rried  on th e  te rm s o f the  
b il l o f  la d in g . I t  is  said th a t  th e  im p o s itio n  
o f th e  w e ig h t o f th e  kernels on th e  to p  o f the  
pa lm -o il barre ls was a w ro n g fu l ac t, resu ltin g  
in  th e  d e s tru c tio n  o f th e  barre ls and th e  loss 
o f th e  o il,  and th a t  fo r  th is  w ro n g fu l ac t, com 
m it te d  b y  th e ir  servants, th e  shipowners are 
lia b le , a p a rt fro m  c o n tra c t a ltoge the r, so th a t  
th e  p la in t if fs , in  c la im in g  fro m  th e  shipowners, 
w o u ld  n o t be ham pered b y  th e  con d itions  o f 
th e  b i l l  o f  la d in g . T h is  con ten tio n  seems to  me 
to  ove rlo ok  th e  fa c t th a t  th e  ac t com pla ined o f 
was done in  th e  course o f th e  stowage under the  
b ill o f la d in g , and th a t  th e  b i l l  o f  la d in g  p ro 
v id ed  th a t  th e  owners are n o t to  be lia b le  fo r  
bad stowage. I f  th e  ac t com pla ined o f had 
been an independent t o r t  unconnected w ith  
th e  perform ance o f th e  co n tra c t evidenced b y  
the  b i l l  o f  la d in g , th e  case w o u ld  have been 
d iffe re n t. B u t  w hen th e  ac t is done in  the  
course o f ren de ring  th e  v e ry  services p ro v id ed  
fo r  in  the  b i l l  o f  la d in g , th e  l im ita t io n  on l ia b i l i t y  
th e re in  con ta ined  m u s t a tta c h , w ha teve r th e  
fo rm  o f th e  a c tio n  and w h e the r ow ner o r 
cha rte re r be sued. I t  w o u ld  be absurd th a t  
th e  ow ner o f th e  goods cou ld  ge t r id  o f the  
p ro te c tiv e  clauses o f th e  b i l l  o f  la d in g , in  respect 
o f a ll stowage, b y  su ing th e  ow ner o f th e  sh ip  
in  to r t .  The C o u rt o f A ppea l were, in  m y 
op in io n , r ig h t  in  re je c tin g  th is  con ten tio n , w h ich  
w o u ld  lead to  resu lts  so e x tra o rd in a ry  as those 
re fe rred  to  b y  S c ru tto n , L .J .  in  his ju d g m e n t.

I  agree w ith  R o w la tt ,  J . and th e  m a jo r ity  
o f th e  C o u rt o f A ppea l in  th in k in g  th a t  the  
appe llan ts  are lia b le  on th e  g round  th a t  the  
vessel was un seaw orthy  in  be ing im p ro p e r ly  
equ ipped fo r  th e  service in  w h ich  she was sent 
under th e  c h a rte r-p a rty  and th a t  th e  loss 
resu lted  fro m  th is  de fective  equ ipm en t.

I n  m y  op in io n  the  appeal shou ld  be dism issed.
L o rd  D u n e d i n .— I  have had th e  advantage 

o f read ing th e  op in io n  o f m y  noble and learned 
fr ie n d  L o rd  Sum ner. T h a t op in io n  expresses 
so conc lus ive ly  and fu l ly  th e  resu lt a t w h ich  
I  have m yse lf a rr iv e d  th a t  I  f in d  i t  unnecessary 
on my ow n p a r t  to  add a n y th in g .

[H. o f  L.

L o rd  S u m n e r .— T h is  case is now  reduced to  
a question  o f unseaworthiness. The con tra c t 
o f carriage excepts l ia b i l i t y  fo r  damage b y  
im p ro p e r stowage, b u t,  i f  the re  was a breach 
o f the  im p lie d  w a rra n ty  o f seaworthiness, 
w h ich  th e re  is n o th in g  in  th e  co n tra c t to  l im it  
o r to  oust, none o f th e  exceptions o r lim ita t io n s  
con ta ined  in  the  b i l l  o f la d in g  ava il to  p reven t 
th e  cargo ow ner fro m  recovering.

T w o  th in g s  m us t, the re fo re , be shown (1) 
th a t  th e  sh ip  was unseaw orthy  in  th e  sense 
o f the  words established b y  th e  decisions, and 
(2) th a t  th e  damage com pla ined o f was caused 
th e re b y  and w o u ld  n o t have arisen b u t fo r  th a t  
unseaworthiness. F o r m y  p a r t  I  n e ith e r th in k  
th a t  th e  alleged defects in  th e  sh ip  and her 
equ ipm ents a m o un t in  la w  to  unseaworthiness, 
n o r th a t  th e  damage to  th e  puncheons o f o il 
was due to  the m . N o s tru c tu ra l de fect in  
th e  Grelwen caused th is  damage, n o r was her 
equ ipm en t de fective . I n  fa c t, th e  sh ip  was 
a t a ll tim es reasonably f i t  to  load  and ca rry  
the  puncheons, b u t  th e  puncheons were n o t 
ab le to  c a rry  th e  pa lm  kernels. The casks 
were as d ire c t ly  and  as p ro m p tly  stove in , as 
i f  th e  K rooboys , w ho had loaded them , had 
a tta cke d  th e m  w ith  crow bars. I  th in k  th a t 
th e  sh ip ’s design, w ith  her pe cu lia rities  and, 
i f  you  w il l ,  he r defects, was no m ore th a n  a 
causa sine qua non.

The p ro o f o f th is  is easy. I t  is to  be found 
in  the  sh ip ’s log. The p la in t if f ’s Sherbro cargo 
and K o n a k ry  cargo, be ing loaded a t separate 
po rts  and carried  under separate b ills  o f lad ing , 
m ay, fo r  present purposes, be considered as 
independent adven tu res. The sh ip  loaded 
a t th ree  anchorages in  th e  Sherbro R iv e r , so 
near tog e the r th a t  she was never under w ay 
w h ile  s h ift in g  anchorage fo r  so m uch  as an 
ho u r and a h a lf  a t a t im e . Once she to o k  the 
ground  fo r  ab ou t n in e ty -fiv e  m inu tes , b u t she 
g o t o ff unde r her ow n steam  w ith o u t damage, 
and, except fo r  a l i t t le  sq u a lly  w eathe r a t the  
B om p lake  anchorage, she was u n ifo rm ly  fo r tu 
na te  in  her w eather. She was a t a ll tim es in  
sheltered w aters and the re  is no suggestion o f 
an y  m arine  p e ril th a t  a ffected her cargo.

In  N o . 2 ho ld  she to o k  in  p a lm  o il a t the  
b o tto m , a fte rw a rds  s tow ing pa lm  kernels in  
bags above. Before she had le f t  th e  th ird  
anchorage to  proceed o u t o f th e  Sherbro 
R iv e r  to  sea, she had 3 f t .  o f  p a lm  o il in  the 
b ilge  w e ll o f  N o . 2 ho ld . As th is  is the  firs t 
lo g  e n try  ab ou t the  bilges one w a y  o r the 
o th e r and i t  is im possib le  to  be sure fro m  the 
entries when p a lm  kernels f irs t  were stowed 
on th e  pa lm -o il puncheons, I  canno t te ll hovt 
s h o rt a t im e  had passed before the  super
in cu m b e n t w e ig h t crushed the  puncheons, b u t 
a t a n y  ra te  th e y  were crushed in  d ire c tly  
and so le ly  b y  th a t  w e igh t before the  sh ip  could 
ge t to  sea and th e ir  subsequent to ta l collapse 
was in e v ita b le . Thus i t  was n o t in  the  course 
o f th e  voyage th a t  the  m isch ie f was done but 
before ever the  voyage began.

The same th in g  happened a t K o n a k ry . 229 
casks o r barre ls o f pa lm  o il had a lready been 
loaded in  N o . 3 ho ld  a t Sherbro. I n  less than
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h ir ty -s ix  hours fro m  th e  com m encem ent o f 
wrthe r lo ad ing  o f o il in  th is  h o ld  a t K o n a k ry  

.he log records 2 f t .  8 in . o f o il in  one bilge in  
f '° -  3 and 3 f t .  5 in . in  th e  o the r, and th is  con- 
'nued w ith  some l i t t le  v a r ia t io n  t i l l  the  ship 

" 'en t to  sea. A t  th e  t im e  w hen the  d iscovery 
1 th is  am o un t o f leakage is recorded, load ing  

®argo had fin ished fo r  th e  day, and n o t o n ly  
had enough puncheons been take n  in  to  com 
plete the  o il stowed in  th a t  ho ld , b u t  1095 bags 

kernels as w e ll, tho ugh  w hethe r a ll o f  them  
tyent in to  th a t  ho ld  is n o t q u ite  ce rta in . Deep 

.'ds, however, w o u ld  n a tu ra lly  be proceeded 
? * th  before she lter deck spaces were fille d  up. 
before th e  sh ip  le f t  p o r t  and s h ifte d  to  the  
°u te r anchorage th e  o il in  N o . 3 p o r t  b ilge 

ad risen to  4 f t .  2 in ., tho ugh  the  load ing  o f 
®argo in  th a t  h o ld  had n o t y e t fin ished. In  
- ls s ta te  she proceeded to  sea in  p e rfe c tly
fine
bad

Weather. T h is  is an e x p lic it  record o f 
stowage. A f te r  th a t ,  w he the r th e  ship

° ° k  a l is t  o r n o t and w he the r she ra n  in to  bad 
" t 'a th e r  o r n o t, the  o il cargo was ru in e d  and 
such occurrences cou ld  m ake no difference. I  
wd l o n ly  add th a t  th e  log  makes no m en tion  

" b a t  happened in  N o . 4 ho ld , the  rem a in ing  
Old contain incr n il. h u t. as the  l i l t i r

d it i
con ta in in g  o il, b u t,  as the  u lt im a te  con-

ion  was found  to  be th e  same on a rr iv a l,  
v}ere is no reason to  d o u b t th a t  th e  beginning 
1 i t  was th e  same also.
, A  s im ple c a lcu la tio n  w il l  show th a t  the  
aniage caused b y  the  im p rope r stowage can 
a  y  be rem o te ly  connected w ith  the  unsea- 
orthiness alleged. The p la in t if fs ’ expe rt, 
aP ta in  C o ck rill, to  w hom  is due the  th e o ry  
oat the  sh ip  ou gh t to  have had a ’ tween deck, 

j^ 'g in a l o r te m p o ra ry , in  o rder to  m ake her
v -  ta ke  th is  cargo, gives th e  fo llo w in g  figures, 

the y  canno t be accepted, fo r  o th e r witnesses 
ary  th e m  som ewhat, th e n  his whole expe rt 
‘ dence is u n w o rth y  o f c red it. The puncheons 

ie lo in .  in  d iam ete r. N o  m ore th a n  th ree 
ers> he says, should be stowed, and no o th e r 

“y&o should be stowed upon them . Thus we 
g. a m a x im u m  safe he ig h t o f o il casks o f 8 f t .  
h 1} N ow , N o . 2 h o ld  is 2 5 ft. deep. In  th is  

id , the re fore , d iv id in g  its  to ta l de p th , w ith in  
^'asonable va ria tio n s , between th e  upper and 

" ver space, ’ tw een decks cou ld  n o t be so la id  
at the re  w o u ld  n o t rem a in , e ith e r in  the  

Pper o r th e  lo w er ho ld , 3 f t .  to  4 f t .  o f  e m p ty  
Pace above any o il cargo th a t  cou ld be safely 

j (, Wed there , fo r  I  p u t  aside as fa n ta s tic  the  
(j a o f a lo w er h o ld  9 f t .  deep and a ’tw een 
a clc ° f  1 6 ft. above i t  and th e  whole evidence 
m I'liies th a t  the  p rope r place fo r  o il casks is 
Sa„th e  v e ry  b o tto m  o f th e  sh ip . I f  so, the  
j j  o f the  o il cargo, even in  a sh ip  so equipped, 
stQsf  s t i l l  depend, and d ire c t ly  depend, on the  
fill ' Vage- I f  o th e r cargo is p u t  on th e  casks to
do. UP the  ho ld , the  casks suffer. I f  th e  cap ta in
t e f S "  ‘ ‘at. he ough t to  have done here and 
all 1Ses to  Pl ' t  an unsafe w e igh t on th e  o il casks, 
w ,ls Well. I n  o th e r words the  whole d ifference 
c„ ' Veen  damage and sa fe ty  depends in  any 
n e ° n  p rope r stowage alone, and unseaw orth i- 
ra ts> i f  unseaworthiness the re  was, a t any 

e Was n o t the  d ire c t cause o f the  loss.
V OL. X V I . ,  N . S.

The respondents argued th a t  the  ship was 
one in  w h ich  th e  cargo a c tu a lly  loaded could 
n o t be carried  in  sa fe ty, and on th is  ground 
th e y  d is tingu ished  The Thorsa (sup.), a case no t 
im peached, no r, in  m y  op in ion , im peachable. 
There i t  was said th e  chocolate o r th e  cheese 
m ig h t have been stowed somewhere else ; 
here, w ith  th e  p a lm  kernels, th is  cou ld  n o t 
be, fo r  the  s tru c tu re  o f the  ship d id  n o t p e rm it 
i t .  M y  answer is a sho rt one. The peccant 
pa lm  kernels need n o t have been p u t  in to  the  
sh ip  a t a ll ; th e y  cou ld  have been le f t  behind. 
The o n ly  cargo th a t  the  p la in t if fs  are concerned 
w ith  is th e  damaged pa lm  o il ; th e y  cannot 
lose th e ir  r ig h ts , and equa lly  th e y  cannot enlarge 
them , because con tracts  o f carriage were made 
w ith  th ir d  pa rties . The w a rra n ty  th e y  re ly  
on is a w a rra n ty  w ith  respect to  th e ir  own 
cargo, th a t  a t th e  t im e  when these puncheons 
were tendered fo r  sh ipm en t the  Grelvcen was 
the n  f i t  to  receive the m , w ha teve r m ig h t be fa ll 
the m  a fte rw a rds , and i f  th a t  w a rra n ty  was 
satisfied th e y  m ust lo o k  fo r  th e ir  rem edy to  
some cause o f ac tio n  in  damages fo r  w h a t was 
done to  th e ir  cargo b y  th e  stowage o f th e  cargo 
o f o th e r persons. W he th e r the  pa lm  kernels 
th a t  d id  th is  damage were th e  p la in t if fs ’ own 
pa lm  kernels o r n o t, th e y  fa iled  to  p rove. I t  
is n o t u n lik e ly , b u t i t  rem ains unce rta in . As 
long as a sh ip  was supp lied , w h ich  was sea
w o rth y  fo r  th e  p a r tic u la r  cargo, as to  w h ich  
the  w a rra n ty  o f seaworthiness now  in  question 
was g iven , I  canno t see how  the  sh ip  became 
unseaw orthy o r how  th a t  w a rra n ty  was broken 
b y  th in gs  done o r o m itte d  to  be done under 
o th e r con tracts  re la tin g  to  o th e r cargo. The 
question on th is  w a rra n ty  is one o f the  sh ip ’s 
fitness fo r  th is  sh ipm ent, n o t o f her fitness fo r  
th is  sh ipm ent a long w ith  others. I t  is a like  
nove l and c o n tra ry  to  p r in c ip le  to  measure the  
w a rra n ty , w h ich  is im p lie d  w ith  regard to  the  
pa lm  o il, b y  reference to  o th e r cargo, w ith  w h ich  
th e  o il had no connection except th a t  o f associa
t io n  under the  same deck. The owners o f the  
o il are e n tit le d  to  have the  o il and th e  kernels 
p ro p e rly  stowed in  re la tio n  to  each o the r, b u t 
n o t to  have th e  whole cargo inc luded  in  one 
com m on w a rra n ty  o f seaworthiness.

I t  m us t be rem em bered th a t  th e  Grelwen 
was cha rte red  to  ru n  in  a line , lo ad ing  on the  
b e rth  as a genera! sh ip  and ca llin g  a t various 
po rts  to  p ic k  up such parcels o f c o u n try  produce 
as m ig h t be ava ilab le . There is n o th in g  in  the  
cha rte r to  b in d  the  shipowners tow ards the  
respondents a t a ll. T h e ir  c o n tra c t w ith  the  
p la in tiffs  is in  the  b i l l  o f  la d in g , i f  anyw here. 
As to  the  re la tions between the  shipowners and 
the  charterers th e y  were n o t gone in to  a t the  
t r ia l ,  b u t the re  is* no evidence th a t,  even as 
between these pa rties , the re  was any con tra c t 
b u t the  b i l l  o f la d in g  con tra c t. I f  the  cap ta in  
had shu t o u t a ll pa lm  kernels th a t  he cou ld 
o n ly  c a rry  in  holds con ta in ing  o il, the re  is 
n o th in g  to  show th a t  th e  p la in t if fs  cou ld  have 
ob jected, and, a p a rt fro m  a p o in t to  be m en
tio n e d  p re sen tly  w ith  regard to  th e  p la in t if fs ’ 
ow n consignm ents o f pa lm  kernels, he was 
c o n tra c tu a lly  free to  do w hateve r was r ig h t

A A A
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in  the  in te rests  o f the  pa lm  o il, even to  the  
e x te n t o f sa iling  w ith  holds num bers 2, 3, and 
4 h a lf  em p ty . The p la in t if fs ’ rea l case is, 
in  m y  op in ion , th a t  he ough t to  have done so.

I t  was, however, contended fo r  th e  respon
dents th a t,  so fa r  the  case be ing one o f  bad 
stowage, th e  cap ta in  had  no choice b u t  to  s tow  
the  cargo as he d id  ; th a t  he o n ly  pe rfo rm ed h is 
d u ty  in  the  arrangem ents w h ich  were adop ted ; 
and th a t  im p ro p e r stowage is a com ple te 
m isnom er. W ith  a ll respect I  th in k  th a t  th is  
a rgum en t is a mere pa radox  and rests on a 
com ple te m isapprehension b o th  o f th e  evidence 
and the  c a p ta in ’s d u ty .

The ca p ta in ’s evidence is th a t  a t  Sherbro 
the  cha rte re rs ’ shore agent came on board  
and “  to ld  h im  w h a t to  lo ad .”  The sh ip ’s 
m ate , however, was in  charge o f  th e  lo ad ing  
its e lf.  O n th is  slender s ta tem ent, w h ich  was 
n o t fu r th e r  developed o r even p u t  to  th e  shore 
agent w hen he gave evidence, i t  is said th a t  the  
ca p ta in  had  no choice in  the  m a tte r  and th a t,  
as th e  to ta l cargo cou ld  n o t have been so 
stowed as to  p re ven t some such damage as 
occurred, i t  fo llow s th a t  th e  sh ip  was n o t 
f i t  to  receive and c a rry  he r cargo and th is  
p a lm  o il as p a r t  o f it,* b u t was unseaw orthy 
fro m  th e  ou tse t.

H o w  can th e  c a p ta in ’s d u ty  to  s tow  the  
whole cargo and eve ry  parcel o f i t  p ro p e rly —  
a d u ty  owed a like  to  th e  shippers o f cargo and 
to  th e  owners o f th e  sh ip— be affected b y  th e  
mode in  w h ich  th e  charte rers choose to  c a rry  
on th e ir  business o f p ro cu rin g  cargo ? I f  th e y  
arrange to  have ce rta in  parcels o f loca l produce 
l i f te d  b y  a p a r tic u la r  vessel and i t  tu rn s  o u t 
th a t  th e  ca p ta in  canno t ta ke  th e m  a ll w ith o u t 
im p ro p e r ly  s tow ing  some o f the m , how  does 
th a t  tu r n  h is im p rope r stowage, w hen he never- 
th e  less does ta ke  them , in to  som eth ing else, 
w h ic h  is n o t im p ro p e r ? A ga in , i f  th e  cha r
terers requ ire  h im  to  load  an aggregate cargo, 
fo r  w h ich  his sh ip  is n o t f i t ,  how  does th a t  
p re ve n t her fro m  being f i t  fo r  a several parcel, 
whose owners m ake no dem and o r co n tra c t a t 
a ll as to  th e  carriage o f th e  de le terious parcels 
a long w ith  i t  ?

The charte rers ’ r ig h ts  depend on th e  tim e  
cha rte r, whose p rov is ions were b u t  l i t t le  exam 
ined  a t y o u r  Lo rdsh ips ’ B a r. I t  seems to  have 
been assumed th a t  th e  ca p ta in  was bound 
under th e  cha rte r to  receive and s tow  the  
cargo a c tu a lly  tendered to  h im  on b e h a lf o f  the  
various consignors, and th a t  on  b e ha lf o f  his 
owners he had an in te re s t in  accepting  and 
s tow ing  i t  a ll,  w he the r i t  cou ld  be p ro p e rly  
stowed o r n o t. T h is  is n o t so. The ch a rte r is 
a t im e  cha rte r ; th e  h ire  is a fixe d  sum  per 
m o n th . The cap ta in  cou ld  n o t increase th a t  
h ire  b y  accepting  m ore cargo th a n  he cou ld  
safe ly s tow  ; he cou ld  o n ly  impose l ia b i l i t y  on 
his owners under b ills  o f la d in g  signed on th e ir  
be ha lf and th is  w ith o u t an y  corresponding a d 
vantage to  them . N o th in g  in  th e  ch a rte r re 
quires h im  to  ta ke  cargo irre spec tive  o f his 
a b il i ty  to  s tow  i t  p ro p e rly , n o r is the re  a n y th in g  
in  i t  to  re lieve h im  fro m  h is re sp on s ib ility  fo r  
seeing to  the  stowage o f  his ow n sh ip . N o
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d o u b t i t  m ig h t be a som ewhat d if f ic u lt  prob lem  
fo r  h im  to  estim a te  e x a c tly  w h a t w e igh t ot 
pa lm  kernels th e  o il puncheons w o u ld  bear, b u t 
th a t  is the  k in d  o f d if f ic u lty  a ca p ta in  is ex
pected to  solve. I t  is his business to  keep on 
th e  safe side. N o th in g  in  th e  cha rte r, a t  any 
ra te , operates to  re lieve h im  fro m  th is  d u ty  or 
to  tra n s fe r its  effects to  th e  sh ip  herself, m erely 
because she is n o t so b u i l t  th a t  errors in  stowmg 
canno t do a n ybo dy  an y  ha rm . E ve n  i f  the 
ca p ta in ’s conduct was excusable in  h im , the 
stowage rem ains im p rope r, fo r  i t  does no t 
depend on his d ifficu ltie s  b u t  on th e  cargos 
sa fe ty . ,

The respondents fu r th e r  a tte m p te d  to  founu 
an a rgum ent on th e  accident th a t  several 
k in d s  o f cargo shipped b y  th e  p la in t if fs  were 
inc luded  a t each lo a d in g  p o r t  in  a single bn* 
o f la d in g . N o th in g  re a lly  comes o f th is  ; the 
p o in t is a fa lla c y . F o r  convenience— presum 
a b ly  because th e  p la in t if fs  d id  n o t contem plate 
selling an y  o f th e ir  cargo w h ile  on passage rot 
de live ry  ex sh ip  a t de s tina tion— o n ly  one bm 
o f la d in g  was signed a t each p o r t,  b u t  the re  is 
n o th in g  in  i t  to  m ake a ll th e  goods nam ed in  
one com posite consignm ent to  be stowed 
toge ther. N o  such co n ten tio n  was gone m t0 
a t th e  t r ia l .  N o  such c o n tra c t is  lik e ly  ltt 
business. The o il and th e  p a lm  kernels seem 
to  have come aboard a t random  and  q u ite 
in de pen de n tly  o f one ano the r. T he  m ate s 
rece ip ts fo r  the  p a lm  o il a t each p o r t  o f sh ip ' 
m en t are g iven w ith o u t reference to  a n y  other 
cargo. One b i l l  o f  la d in g  includes goatskins» 
and th e  o th e r bags o f cocoa, w h ich  no one 
suggests are com m odities th a t  cou ld  o r worn 
be stowed o r ca rried  w ith  o il casks as p a rts  0 
a jo in t  parce l. A n y  w a rra n ty  w ith  regard t0 
th e  o il is a w a rra n ty  a ris ing  o u t o f the  ship' 
m en t o f the  o il— fo r  th e  b i l l  o f  la d in g  its e lf  
o n ly  evidence o f th e  co n tra c t o f carriage— an 
does n o t arise also o u t o f  the  subsequent ship' 
m en t o f the  superincum ben t kernels. I n  fa® 
th e  Sherbro cargo was loaded in  the  so-call® 
Sherbro R iv e r , w h ile  th e  b i l l  o f  la d in g  was only 
signed subsequently  a t S ierra Leone, and th® 
ob liga tions  as to  th e  stowage and carriage o 
th e  o il are n o t com p lica ted  o r a ffected b y  tn  
d is tin c t th o u g h  pa ra lle l ob liga tions  as to  tn  
kernels. O f course, i f  th e  damage was done by 
a th ir d  p a r ty ’s p a lm  kernels, as is q u ite  Pos . n 
and is le f t  open on th e  evidence, no questi° 
o f any w a rra n ty  b u t  th a t  im p lie d  in  fa vo u r 0 
th e  p la in t if fs  can arise a t a ll. ,

I  tu r n  to  the  question  w he the r the  p la in tm  
re a lly  p roved  th e ir  a llegations against th e  ship ’ 
T h is  is a m a tte r  on w h ich  y o u r Lo rdsh ips 
n o t in  th e  least concluded b y  th e  find ing 
below , and the  question  is to o  serious to  D 
disposed o f b y  mere acquiescence in  the  view 
o f th e  t r ia l  judge.

W h a t was the  p ro o f ? A  re tire d  mast® 
m arine r, w ho had never had experience o f tj* 
carriage o f pa lm  o il in  such a sh ip  as t  
Grelwen, said th a t  “  the re  ou gh t to  have b®®,, 
some erection  to  keep th e  w e igh t o ff the  casks 
— a th in g  w h ich  he a d m itte d  he had never se® 
in  prac tice  n o r was he able to  describe 1
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■Another, whose experience had been in  the 
Ceylon tra d e , was asked and was a llow ed to  
&ive h is o p in io n  on th e  question, w hethe r the  
Grelwen was seaw orthy, th o u g h  th is  was the  
question fo r  th e  judge  and was n o t a p rope r 
question fo r  th e  w itness. H e  answered th a t  
she was n o t seaw orthy, be ing unsu itab le  ow ing 
' °  her g rea t de p th  o f ho ld , and th a t  the re  
should have been a te m p o ra ry  deck, tho ugh  he 
h id  n o t p re te n d  th a t  he had ever seen such a 
th in g  in  such a sh ip  and ca n d id ly  vo lun teered 
''ha t th e  Ceylon tra d e , w h ich  alone he knew , 
n^as n o t com parab le  w ith  th e  A fr ic a n  pa lm  o il 
trade. The w itness w ho re a lly  counted w ith  
the t r ia l  judge  was C apt. C o ck rill, a cargo 
surveyor o f experience. I t  is  h is case th a t  has 
ln  t r u th  been developed b y  th e  p la in t if fs . H e 
Says th a t  th e  sh ip  ou gh t to  have had a te m 
po rary  ’tw een deck b u ilt ,  b y  b o lt in g  to  the  
frames pieces o f scan tling  fro m  fram e to  fram e, 
then res tin g  th w a rts h ip  beams fro m  side to  side 
° f  the  sh ip  on th is  scan tling  and la y in g  ’tw een 
ueck p la n k in g  fore and a f t  on these beams. H e , 
to °> to ld  the  judge  how  to  decide th e  case b y  
Say ing  th a t  the  Grelwen was unseaw orthy.

W hen th is  suggestion came to  be tested in  
cross-exam ination, C apta in  C o ck rill a d m itte d  
, ha t he had  never seen such a te m p o ra ry  
t^veen deck f it te d  fo r  a voyage w ith  p a lm  o il, 
hu t th a t  he had seen i t  in  a Greek sh ip  laden 
'y jfh  onions n o t alleged to  be an Isherw ood 
sh ip , and in  A d r ia t ic  ships c a rry in g  candied 
h(:<d • H e  fu r th e r  vouched th e  d ire c tio n  o f 
he B oa rd  o f U n d e rw rite rs  o f N ew  Y o rk  w ith  

£egard to  th e  carriage o f  pe tro leum  in  casks 
*ronr th e  U n ite d  States, b u t,  on be ing pressed, 
f16 exp la ined th a t  a p a rt fro m  its  be ing a 
° ta l ly  d iffe re n t voyage and trade , the  pe tro - 
eum casks were o n ly  o n e -th ird  o f the  size- o f 
he pa lm  o il casks, and  th e  ac tua l w o rd in g  o f 
he d irec tions was th a t  ships b u ilt  w ith  ’ tween 

deck beams shou ld  la y  a ’ tw een deck on the  
Deams fore and a f t .  N o w  the  Grelwen is b u ilt  
^J fh o u t such beams. In  effect he contended 
ha t pa lm  o il puncheons ou gh t n o t to  be 

Crushed unde r w e ights w h ic h  th e y  canno t bear, 
?hd the re fo re  th a t  the  ships w h ich  c a rry  them  
had b e tte r have ’tw een decks and had be tte r 
h ° t  have deep holds. W h a t he had to  say 
„ as n o t evidence o f w h a t is ever done o r is 
pas ib le  in  such a case as th is . I t  was an 
®x Pert a rgum ent as to  th e  p o s s ib ility  o f pre- 
s.eU ting w h a t happened here on grounds con- 
‘^fen t w ith  unseaworthiness and n o t m ere ly  

j  dtv bad stowage. H o w  m uch o f th is  d id  the  
earned judge  accept ? H e to ta l ly  disregarded 

tL 6 suggestions o f th e  p la in t if fs ’ witnesses th a t  
h? effect o f  w h a t was done was to  endanger 

and cargo b y  causing r is k  o f heavy lis t  
^ b locked suctions. H e  said th a t  a sh ip

"'itb
y-as
earrj

° u t  ’tw een decks and w ith  a 2 5 ft.  ho ld
n o t, as a sh ip , p ro p e rly  equipped fo r  the  

hola ai?e o f pa lm  o il, a fa u lt  “  go ing to  the  
o f th e  sh ip  and n o t to  stowage as

stow;age ' th a t  she cou ld  have been made
Jy  erecting  som eth ing to  keep the  w e igh t 

0.. 'h e  superincum ben t cargo o ff the  bilges 
'h e  barre ls, b u t o u t on the  coast the re  were

n o t the  means to  do th is , and the  sh ip  had n o t 
b ro u g h t w ith  her th e  appliances o r equ ipm ent 
necessary fo r  the  purpose. I  th in k  i t  is p la in  
th a t  the  case made before R o w la tt,  J . d id  n o t 
la y  stress on th e  th e o ry  now  re lied  on, th a t  the  
sh ip  shou ld  have been p ro v id ed , under the  
nam e o f “  eq u ipm en t,”  w ith  th e  means o f 
reco ns truc tin g  her ho lds, in  case enough pa lm  
kernels shou ld  be tendered to  m ake th is  desir
able in  th e  in te rests o f a fu l l  cargo. H e says 
to  the  w itness M r. Camps, “  i t  is lik e  p u tt in g  
a g r id  rou nd  y o u r case,”  and in  his ju d g m e n t, 
“  i t  cou ld  have been made p rope r fo r  th e  
stowage o f such a cargo b y  th e  erection  o f 
w h a t has been ca lled a te m p o ra ry  ’tw een deck 
o r a p la tfo rm , b y  th e  erection o f som eth ing, to  
use p e rfe c tly  p la in  and p o p u la r language, w h ich  
w ou ld  te n d  to  keep th e  w e igh t o f th e  super
in cum b en t cargo o ff th e  bilges on the  barre ls ” —  
a v ie w  o f te m p o ra ry  ’tw een decks v e ry  fa r  
indeed fro m  C apta in  C o c k r ill’s p lan . W ith  th is  
v ie w  the  m a jo r ity  o f th e  m embers o f th e  C ourt 
o f A ppea l agreed. T h is  is n o t a f in d in g  th a t  
th e  sh ip  and her ho lds were n o t f i t  to  c a rry  
the  o il. I t  is a fin d in g , a t m ost, th a t,  i f  the  
cap ta in  was so ill-a d v ise d  as to  overload the  
casks o f o il,  th e  deep holds gave h im  a chance 
o f do ing so. I  th in k  th a t  in  effect th e  decisions 
in  b o th  cou rts  come to  th is . I f  th e  sh ip  had 
been b u i l t  on  a d iffe re n t p lan , i f  ins tead  o f 
be ing designed to  have deep unobstruc ted  holds 
she had been p ro v id e d  w ith  ’tw een decks o r 
th e  means o f e recting  a s u b s titu te  fo r  ’tw een 
decks, th e  o il casks w o u ld  n o t have been 
crushed ; b u t  w h a t is th is  except saying th a t  
i f  the  sh ip  had been so designed, th a t  those in  
charge o f th e  stowage cou ld  n o t c o m m it the  
p a r tic u la r  b lun de r w h ich  th e y  d id  c o m m it in  
s tow ing  her, the n  th is  cargo w o u ld  n o t have 
been damaged, a t an y  ra te  in  th e  p a rtic u la r 
w a y  in  w h ich  i t  was damaged ? O f course, a 
sh ip  p e rfe c tly  f i t  to  c a rry  one cargo m ay be 
u n f it  to  c a rry  ano the r and so be unseaw orthy  
in  th a t  connection , b u t  a sh ip  does n o t become 
unseaw orthy m ere ly  because he r con s tru c tion  
o r appliances are n o t fo o l-p ro o f o r because she 
does n o t c a rry  abou t th e  w o rld  contrivances 
fo r  p re ven ting  b y  a n tic ip a tio n  th e  consequences 
o f any w a n t o f care o r s k il l,  o f  w h ich  those in  
charge o f th e  cargo m ay  be g u ilty .  I f  a 
cap ta in , hav ing  a p e rfe c tly  good ho ld  a t his 
disposal, pu ts  cargo in to  i t  in  th e  w rong  w ay, 
o r pu ts  m ore cargo in to  i t  th a n  is consistent 
w ith  the  sa fe ty  o f in d iv id u a l packages, the  
resu lt is n o t  th a t  he makes h is sh ip  unsea
w o rth y , b u t  th a t  he proves h im se lf to  be an 
in com p e ten t officer. One resu lt o f  im p rope r 
stowage is th a t  damage w ill resu lt the reby , 
and the cargo w i l l  be discharged a t its  desti
n a tio n  m ore o r less in ju re d  d u rin g  th e  voyage, 
b u t such a loss is n o t caused b y  unseaw orth i
ness m ere ly  because i t  happens d u rin g  the  
voyage. I t  is the  d ire c t re su lt o f  bad stowage, 
even tho ugh  in  a d iffe re n t sh ip  th a t  p a rtic u la r 
e rro r in  s tow ing  cou ld  n o t have been com 
m itte d .

W e are n o t now  concerned w ith  an y  question 
o f th e  r ig h t  to  m ake a sh ip  seaw orthy fo r  her
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service in  stages, no r is the re  any suggestion 
here, as the re  was in  Cohn v . Davidson (sup.) 
th a t,  d u rin g  o r a fte r  th e  lo ad ing  and before 
sa iling , the  sh ip  susta ined an y  damage, w h ich  
rendered her unseaw orthy before proceeding to  
sea, tho ugh  she had been seaw orthy p re v io us ly . 
Such as she was when she loaded the  o il, such 
she was also when she p u t  to  sea, and th e  whole 
case tu rn s  on th e  sh ip ’s o rig in a l design and 
cons truc tion , and on th e  absence o f  any 
“  equ ipm en t ”  o r endeavour to  f i t  he r w ith  
’tw een decks p ro  line vice. I t  appears to  me 
to  have been decided, th a t ,  even in  th e  case 
o f som eth ing w h ich  is a defect in  th e  ship 
herself, s tru c tu ra l o r acc identa l, su ffic ien t to  
render th e  sh ip  unseaw orthy  i f  n o t p ro p e rly  
hand led o r ad justed , tho ugh  I  can fin d  no such 
defect here, i t  is an answer to  an a llega tion  o f 
unseaworthiness to  show th a t,  in  the  o rd in a ry  
course o f p rope r m anagem ent, th e  sh ip  so 
constructed, o r the  appliance so ad justed, w i l l  
be res tr ic ted  to  its  p rope r uses and preven ted  
fro m  being a source o f danger. The reasoning 
o f y o u r L o rd s h ip ’s House in  A bram  L y le  an d  
Sons v . Owners o f Steamship Schwan (sup.) 
shows th a t,  assum ing th e  th ree -w a y  cock to  
have been an u n f it  con trivance  in  its e lf, the  
sh ip  w o u ld  nevertheless, have been seaw orthy, 
i f  those in  charge cou ld  in  th e  o rd in a ry  course 
have seen its  risks  and know n  how  to  m eet 
them . “  The po s itio n  is th is , ”  says L o rd  
G ore ll, “  the  vessel was n o t reasonably f i t  to  
c a rry  th e  cargo in  th e  circum stances, fo r  the  
cock in  question  was o f an unusual, im p ro p e r 
and dangerous cha racte r, and those w ho had to  
use i t  on th e  voyage had no reason to  suspect 
th is , tho ugh , i f  th e y  had kn o w n  th e  t r u th ,  
th e y  cou ld  have ad jus ted  th e  cock so as to  
p reven t any r is k  o f w a te r g e ttin g  to  the  cargo.”  
The la t te r  p a r t  o f  th is  sentence is irre le v a n t, 
i f  th e  co n s tru c tio n  o f th e  cock its e lf  was 
su ffic ien t to  m ake th e  sh ip  unseaw orthy. 
So, in  Steel v . State L in e  Steamship Company 
(sup.), the  po rth o le , w h ich  was designed to  be 
opened o r s h u t as occasion m ig h t requ ire , 
o n ly  became an elem ent o f unseaworthiness 
because the  cargo had been so stowed th a t  i t  
rem ained loose d u rin g  th e  voyage, since i t  
cou ld  n o t be go t a t and fastened. There was 
no im p ro p e r stowage o f the  cargo as cargo, b u t 
the re  was an o b s tru c tio n  to  a p a r t  o f th e  sh ip ’s 
appliances a ffec tin g  th e  p rope r w o rk in g  o f 
i t  as p a r t  o f th e  sh ip , and so th e  sh ip  sailed 
w ith  an open hole in  her side th a t  cou ld  n o t be 
closed. I f  th e  po rth o le  had con tinu ed  to  be 
accessible, b u t  had  been le f t  open b y  the  
carelessness o f  those responsible fo r  s h u ttin g  
i t ,  th e  sh ip  w o u ld  n o t have been unseaw orthy, 
b u t the  officers o r crew  w o u ld  have been 
careless. T o  load  b u llio n  on a sh ip  w h ic h  has 
no e ffic ien t s trong -room , o r passengers’ luggage 
in  a sh ip  w h ich  has n o th in g  b u t  a w a te r-c lose t 
to  p u t  i t  in to , is n o t m ere bad stowage, i f  i t  
is bad stowage a t a ll ; i t  is accep ting  goods fo r  
carriage in  a sh ip  th a t  has no f i t  p lace to  p u t  
an y  o f th e m  in  a t a ll.  N o  case has been c ited  
in  w h ich  unseaworthiness has been he ld  to  
arise w ith o u t th e  sh ip  o r some p a r t  o f her

being affected so as to  m ake her less th a n  f it  
fo r  her purpose, and I  accept th e  g reat a u th o r ity  
in  these m a tte rs  o f  S c ru tto n , L .J . ,  fo r  the 
s ta tem en t th a t  the  respondents’ a rgum en t goes 
beyond a n y  o f  th e  decided cases and beyond 
th e  princ ip les  o f th e  la w  as to  unseaworthiness 
and produces resu lts in  connection  w ith  
unexceptionab le  vessels w h ic h  are alm ost 
absurd . I  can see no ana logy between the 
separa tion  c lo ths, dunnage m ats , o r tem po ra ry  
bu lkheads (m ere pe rpend icu la r separations 
o f  p lanks), m en tioned  in  H ogarth  and Co. v. 
W alker (sup.), and th e  e laborate s tru c tu ra l 
a lte ra tio n  o f th is  sh ip , w h ich  th e  respondents 
postu la te .

N e a r ly  tw e n ty  years ago th e  C ourt o f Appeal 
he ld , a ff irm in g  Channell, J ., th a t  a sh ip  is not 
unseaw orthy where th e  mode in  w h ich  the 
cargo is stowed p ra c tic a lly  pu ts  th e  v e n tila tio n  
system  o u t o f ac tio n  on the  voyage, whereby 
fo r  w a n t o f v e n t ila tio n  o th e r cargo is damaged- 
In  th a t  case th e  cause o f a c tio n  is fo r  bad 
stowage (Bond, Connolly, and Co. and Woodall 
and Co. v . Federal Steam N av iga tion  Company» 
sup.), and S ir G ore ll Barnes, P ., tre a te d  the 
case fo r  unseaworthiness as unarguab le , t t  
th a t  case stands— and i t  has n o t been challenge“
— th e  present case m us t a fo r t io r i  be one of
im p ro p e r stowage o n ly , fo r  here no p a r t  of 
th e  sh ip  o r her appliances was ob s tru c ted  or 
a ffected a t a ll. She was s im p ly  the  good ship 
th a t  she was designed to  be. There m us t have 
been a p o in t in  th e  lo ad ing  a t w h ich  th e  w e ight 
borne b y  th e  puncheons changed fro m  an 
am o un t th a t  th e y  cou ld  c a rry  to  an am ount 
th a t  th e y  cou ld  n o t. I t  seems to  me to  be a 
mere pa rad ox  to  say th a t  beyond th a t  po in t 
th e  sh ip , the re to fo re  seaw orthy in  evei-y sense» 
became on a sudden un seaw orthy  in  respect oi 
a ll th e  o il a lrea dy  loaded, as w e ll as fo r  any 
loaded th e re a fte r, and became unseaworthy 
re tro sp e c tive ly , th o u g h  n o th in g  had change“  
except the  adm ission o f th e  fu r th e r  cargo • 
I f  th is  sh ip  had sailed as soon as the  o il Pun" 
cheons were on board , her fitness to  load  an“  
c a rry  th e  cargo cou ld  n o t have been impugned- 
E ve n  as i t  was, w hen she sailed, she and a ll the 
appliances were e x a c tly  the  same, s tru c tu ra lly  
and fu n c tio n a lly , as th e y  w o u ld  have been ,n 
th a t  case, and  a ll a tte m p ts  to  show th a t  in  her 
ac tua l c o n d itio n  she and her cargo were 
exposed to  accidents o r pe rils  o f  th e  sea to  any 
d iffe re n t o r g rea te r e x te n t th a n  i f  she had ha 
’tw een decks broke dow n com p le te ly  on tn  
evidence. <■

T he d is tin c t io n  between unseaworthiness 
th e  sh ip  and im p ro p e r stowage is v e ry  p la u w  
s ta ted  in  Wade v . Cockerline (sup.) b y  Kennedy»
J ., whose ju d g m e n t was a ffirm ed  in  f ,, 
C o u rt o f A ppea l. “  I  cou ld  n o t g ive  a case» 
he says, “  in  w h ich  th e  im m e d ia te  ca" s 
inc lud ed  in  th e  exceptions . . . cou ld
b e tte r exem plified  th a n  b y  w h a t happen®v!
in  th is  case. The sh ip  was p e rfe c tly  seawor 
to  be loaded w ith  th e  cargo upon  deck

th y
She........... ....... ..... ..J.,... ...--------

d id  n o t become an un seaw orthy  sh ip , b u t *
acc iden t was produced on board . I  supp1 
th a t  im m e d ia te ly  before th e  accident she coU

iOSe
Id
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safe ly ta ke  in  an y  m ore w ood cargo on 
S'-pk, b u t  she was safe up  to  th a t  m om ent, 
^ i t h  a l i t t le  care up to  th e  m om ent a t 

h ich th e  accident happened, th e  defect in  
^towage m ig h t and, i f  the  stevedores had g iven  
^ eed to  th e  w arn ings o f th e  officers, w o u ld  have 

een set r ig h t.  I  do n o t see how  unseaw orth i- 
^ess t j1j s vessej  an y  t im e  can p ro p e rly  

e alleged. The sh ip , as a ship, never was 
"se aw o rth y  to  receive th e  cargo.”  A d a p tin g  

,*"s language to  the  present case, I  say : “  She 
. n o t become an unseaw orthy  sh ip , b u t 
' ‘ 'P roper stowage was produced on bo a rd .”

, aseaw orth i ness is a q u a lity  o f  the  ship, 
°Wever a ris ing . A  w a rra n ty  o f seaworthiness 
eans th a t  the  sh ip  is reasonably f i t  to  “  m eet 

ad undergo th e  pe rils  o f th e  sea and o th e r 
, e'den ta l risks , to  w h ich  she m ust o f necessity 

e exposed in  th e  course o f th e  voyage,”  to  
Hi te  L o rd  T en te rden ’s language, adop ted 
to /<0Pitof f  v - W ilson (sup.). T rue , th is  refers 
ca ^aden sh ip  and  to  her fitness w ith  her 
is t  °  aadergo these pe rils , b u t  her cargo 

to  be considered d is tr ib u tiv e ly ,  and unfitness 
Uh regard to  one parce l is n o t necessarily 
Voived in  un fitness as to  a ll. B ad  stowage,

’"h ic h endangers th e  sa fe ty  o f th e  sh ip , m ay
° u n t to  unseaworthiness, o f course, b u t  bad 

°Wage, w h ich  affects n o th in g  b u t  th e  cargo 
"'aged  b y  i t ,  is bad  stowage and n o th in g  
re> and s t i l l  leaves th e  sh ip  seaw orthy fo r  

th 6 a<l Velitu re , even th o u g h  the  adven tu re  be 
® c a rry in g  o f  th a t  cargo.

'H * Vere is a sense, b u t  I  th in k  one sense o n ly , 
"n fi Ch e Grelwen m ig h t be said to  have been 
di<u- ôr th e  carriage o f th is  cargo. One m ust 
a . '" g u is h  between general fitness fo r  w h a t the  
r v" e o f th e  tra d e  requires and fitness to  
a eiVe and c a rry  a p a r tic u la r  cargo, o r p a r t  o f 
^  carg0 , tendered in  th e  course o f th a t  trade . 
tto^ " lP w h ic h  in  a c e rta in  tra d e , and in  ce rta in  

'" 'p ro b a b le  com b ina tions o f cargo o ffe ring  
less"e  tra d e , has to  s h u t o u t cargo and to  sail 
Car i-l'an a fu l l  ship, because i f  she takes the  
Cai®° offered she w i l l  th e re b y  damage o th e r 
shm ° already loaded, is p ro  tanto an u n p ro fita b le  

She is n o t as good a fre ig h t-ea rne r as 
sbe " " g i l t  be. F o r th e  cargo, however, th a t  
her " ° es c a rry  w ith o u t sacrific ing  i t  to  enable 
tii,. ° ' vners to  c a rry  m ore cargo and so earn 
sea e fre ig h t she is p e rfe c tly  f it te d  and q u ite  
r" '£ f f i t h y ' A l l  th a t  can be said is th a t  she 
tha t ^ ave Pa' (l  b e tte r in  ano the r trade , o r 
PaiH a" o tlie r  sh ip  d iffe re n tly  b u i l t  m ig h t have 
\va be tte r in  th e  same trade . The Grelwen 
A fr j " ° t  s t ru c tu ra lly  u n f it te d  fo r  th e  W est 
tna c" "  trade , n o r is th a t  th e  question  ; b u t i t  
be ttc-  ^b a t ships o f ano the r design m ig h t do
so nCr th a n  she cou ld . The circum stance , 
C0ttll " cb  ha rped upon, th a t  a ll E ld e r D em pster 
ac(.irPa"y 's  ow n ships had  ’ tw een decks is re a lly  
they e" ta b  B e ing b e tte r su ite d  to  th e  trade , 
howe Were m ore able to  load fu l l  cargoes, 
caa Ver made up , b u t  th e  p o in t is n o t th a t  th e y  
t bat Ctai! r y  l lal |n oh b e tte r  th a n  th e  Greli&en, b u t 
as I  " ey  can c a rry  p a lm  kernels too . So fa r  
be a Ca"  see> ‘ f  an  en tire  cargo o f p a lm  kernels 

s"m e d  the  Grelwen is b e tte r f it te d  fo r  its

carriage th a n  a ’ tw een deck sh ip  w o u ld  be, fo r, 
w ith  her unencum bered holds and absence o f 
’ tw een decks to  occupy cargo space she can 
c a rry  m ore p a lm  kernels th a n  a sh ip  o f the  
same deadw eight cap ac ity  equipped w ith  
’tw een decks. R e a lly  th a t  is a ll.

B eyond a ll d o ub t, the  p la in t if fs , th e  owners 
o f th e  o il cargo, have been v e ry  b a d ly  used, 
and, as th e  o il was ca rried  on te rm s w h ich  
re lieved th e  defendants fro m  l ia b i l i t y  fo r  bad 
stowage, and o n ly  m ake th e m  lia b le  i f  the  
p la in t if fs  can show th e  sh ip  to  have been 
unseaw orthy, I  am  v e ry  sensible o f  th e  te m p ta 
t io n  to  do sub s tan tia l ju s tic e  b y  accep ting  a 
fin d in g  o f unseaworthiness. The consequences 
o f such a fin d in g  are, however, grave, since 
unseaworthiness affects n o t m ere ly  the  con tracts  
o f carriage b u t  th e  con trac ts  o f insurance. 
The unseaworthiness alleged consists in  th is —  
th a t  a sh ip , un im peached in  herself, b u i l t  to  
have holds unencum bered by  transverse ’tw een 
deck beams, is u n f it  to  engage in  the  o rd in a ry  
c a rry in g  trade  o f the  W est A fr ic a n  coast unless, 
in  some mode o r o the r, she is f it te d  w ith  ’ tw een 
decks and so made s tru c tu ra lly  o th e r th a n  
w h a t she was designed and b u i l t  to  be. A cco rd 
in g ly , I  have th o u g h t i t  r ig h t  to  resist the  
im pulse  to  ta ke  the  in ju re d  p la in t if fs ’ p a r t  
and have ven tu re d  to  exam ine the  facts closely, 
les t I  shou ld  a rr iv e  a t a conclusion th a t  w o u ld  
be seriously incons is ten t w i th  th e  w a y  in  w h ich  
th is  class o f sh ip  is and necessarily m us t be 
em ployed in  com m erce. Ships b u i l t  unde r 
th e  Isherw ood pa ten ts  are a num erous, and, 
so fa r  as I  know , an accepted typ e  o f ship, and 
in  th e ir  freedom  fro m  ’tw een decks and ’ tween 
deck beams th e y  have an advantage fo r  c a rry in g  
la rge r cargoes, w h ich  is p a r t  o f th e ir  design. 
I  sh rin k , as S c ru tto n , L .J .  sh rank, fro m  saying 
on th is  evidence th a t  in  th e  o rd in a ry  W est 
A fr ic a n  tra d e  such a sh ip  is an unseaw orthy 
sh ip  b y  reason o f her co n s tru c tio n  and design. 
I f  the  question  had n o t been encum bered w ith  
th e  tech n ica litie s  and refinem ents o f m odern 
b ills  o f la d in g  i t  w ou ld  n o t have occurred to  
anyone acqua in ted w ith  p ra c tica l sh ipp ing  to  
a ff irm  th a t  th is  sh ip  was unseaw orthy, o r to  
d ispu te  th a t  her cargo was im p ro p e r ly  stowed. 
I  cou ld  have understood th a t  i t  m ig h t be argued, 
perhaps p a ra d o x ica lly , th a t  the  sh ip  was n o t 
reasonably f i t  to  load and c a rry  th is  o il because 
she was in  charge o f a ca p ta in  and m ate who 
were w ith o u t experience o f such a cargo and 
knew  th e ir  business no b e tte r th a n  to  overload 
th e  puncheons t i l l  th e y  in e v ita b ly  collapsed ; 
b u t  the  a rgum en t w h ich  a c tu a lly  has been 
advanced is , I  th in k ,  one w h ich  begins and ends 
w ith  the  c ircum stance th a t  im p rope r stowage 
is here the  sub ject o f an exception , unless the  
sh ip  was w h a t is ca lled unseaw orthy, w hereby 
the  loss occurred.

There was, f in a lly , an a rgum ent th a t  the  
shipowners m ig h t be lia b le  in  to r t ,  o r  a t any 
ra te  as bailees quasi ex contractu, though  
the  charte rers and th e ir  agents were not. 
T h is  fa ils , to  m y  m in d . H ayn , Rom an, and Co. 
v . C u llifo rd  and C lark  (sup.) was the  a u th o r ity  

I on  w h ich the  respondents contended th a t  the
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shipowners were responsible fo r  misfeasance, 
consis ting  in  bad stowage, even th o u g h  th e y  
were strangers to  th e  c o n tra c t o f carriage. 
T h a t case has l i t t le  resemblance to  such a 
case as th is . There D enm an, J . fou nd  th a t  the  
defendants were, in  fa c t, pa rties  to  Lhe b il l o f 
la d in g  and, as th e  evidence supported  th a t  
fin d in g , the  observations o f th e  C ourt o f A ppea l 
as to  an a lte rn a tiv e  cause o f ac tio n  in  t o r t  were 
obiter. O f th e  various reports  o f the  case, 
th a t  in  40 L .  T . R ep. 536 alone states the  
argum ents o f  counsel, and fro m  i t  B ram w e ll, 
L .J .  appears to  have tre a te d  th e  case as 
analogous to  M a rs h a ll v . Y ork , Newcastle, and  
B erw ick R a ilw a y  Company (sup.), where the  
o n ly  question  was one o f th e  r ig h t  o f  a servant, 
whose m aster bo ugh t h is t ic k e t ,  to  c la im  fo r 
th e  de s tru c tio n  o f  his ow n luggage. There is 
thu s  no connection  between H a yn , Roman, and  
Co. v . C u llifo rd  and C la rk  (sup.) and the  
present case, where th e  Grelwen was te m p o r
a r i ly  p laced in  a w e ll-kn o w n  line , tra d in g  
unde r a w e ll-kn o w n  fo rm  o f  b i l l  o f  la d in g . 
F u rth e r, so fa r  as I  kno w , H a yn , Rom an, and  
Co. v . C u llifo rd  and C lark  (sup.) is now  regarded 
as an a u th o r ity  in  o rd in a ry  sh ipp ing  cases 
o n ly  upon  th e  question  o f th e  m eaning o f 
“  negligence in  n a v ig a tio n  ”  o r s im ila r expres
sions. i t  m a y  be th a t  in  th e  circum stances o f 
th is  case th e  te rm s to  be in fe rre d  fro m  the  
recep tion  o f th e  cargo fo r  carriage to  the  
U n ite d  K in g d o m  am o un t to  a b a ilm e n t upon 
te rm s w h ich  inc lude  th e  exceptions and 
lim ita t io n s  o f l ia b i l i t y  s t ip u la te d  in  th e  know n 
and con tem p la ted  fo rm  o f  b i l l  o f  la d in g . I t  
m ay be th a t,  the  vessel be ing placed in  the  
E ld e r  D em pste r and Co.’s line , th e  cap ta in  signs 
th e  b ills  o f  la d in g  and takes possession o f  the  
cargo o n ly  as agent fo r  th e  charterers, tho ugh  
th e  t im e  ch a rte r recognises th e  sh ip ’s possessory 
lie n  fo r  h ire . The fo rm e r I  regard  as the  
pre fe rab le v ie w , b u t, be th is  as i t  m ay, I  canno t 
f in d  here any such ba ld  b a ilm e n t w ith  un re 
s tr ic te d  l ia b i l i t y ,  o r such to rt io u s  ha nd lin g  
e n tire ly  independent o f  con tra c t, as w o u ld  be 
necessary to  sup po rt th e  con ten tio n .

I  th in k  th e  appeal ou gh t to  be a llow ed w ith  
costs here and  below , and th a t  ju d g m e n t should 
be entered fo r  th e  defendants.

L o rd  Carson.— I  agree th a t  the  appeal should 
be allow ed, and I  have n o th in g  to  add to  the  
ju dg m en ts  o f m y  noble and learned friends 
L o rd  Cave and L o rd  Sum ner, w i th  w h ich  
I  concur. A ppea l allowed.

S olic ito rs  fo r  the  appe llan ts, E ld e r D em pste r 
and Co., Lawrence Jones and Co.

S olic ito rs  fo r  th e  appe llan ts , th e  G riffith s  
Lew is Steam N a v ig a tio n  C om pany, P ritch a rd  
and Sons, agents fo r  A . M .  Jackson and Co., 
H u ll.

S o lic ito rs  fo r  the  respondents, Rawle, Joh n 
stone, and Co., agents fo r  H i l l ,  D ick inson , and 
Co., L iv e rp o o l.

3 inçrtmt «fart af laîritatiivt.

COURT OF APPEAL.

M arch  27, 28, 31, and A p r i l  16, 1924-
(Before Bankes, Warrington, and ScruttoN, 

L .J J .)
Adelaide Steamship Company v . The 

King, (a)

appeal from the king’s bench division-

Requisitioned ship  —  C o llis ion  .—• W a r risk  
Assessment o f compensation —  Cesser o f hire 
du ring  repairs.

The petitioners ' steamer, the W . was requisi- 
tioned by the A d m ira lty  du rin g  the W a r an 
used as a hospita l sh ip . The vessel wfS 
requisitioned under charter-party T .99, w hd  
provided th a t : “  The risks  o f w a r which af 
taken by the A d m ira lty  are those risks  w h if 
would be excluded fro m  an o rd in a ry  E n g n s 
p o licy  o f m arine  insurance by the fo llow ing  
or s im ila r  but not more extensive clause • 
W arranted free o f capture, seizure, and d d en , 
tion  and the consequences thereof . . ■ arl
also fro m  a ll consequences o f hostilities ° 
•warlike operations. . . .”  A n d  that nt
should cease to be payable i f  the sh ip  s^oU.n 
cease to be able to do her work  “  owing , 
deficiency o f men or stores, breakdown J.
m achinery or any other cause

the
with

W hile  the vessel was under requis ition  
petitioners ' vessel came in to  co llis ion  -  j 
another vessel and the owners o f that vess 
brought an action aghinst the petitioners J 
damages. The House o f Lords held th 
the co llis ion was caused by the negligence J 
the W ., and that the petitioners were, therefor ’ 
liable fo r  damages to the owners o f the 
vessel.

On a pe tition  o f r ig h t brought by the
in  th is case, the House o f Lords held that 
co llis ion  arose in  circumstances which c 
stituted a w a r r is k , and that the Crown w 
liable  (16 Asp. M ar. L a w  Cas. 178 ; 129 L- 
R ep. 161 ; (1923) A . C. 292). The case & . 
rem itted to the H ig h  Court fo r  the assessm 
o f damages.

Held, that the petitioners were on ly e n tit le d  ^  

recover as damages such items as cons*3̂  
o f reasonable costs and expenses o f reP fe. 
to the W . They were not entitled to be j  
im bursed the damages and costs which they n 
had to p a y  the owners o f the vessel w ith  W’1 
the W . collided because the co llis ion 1 j 
not a direct resu lt o f a w a rlike  operation ^  
was the resu lt o f the negligent performance 
such operation. >>

H eld, fu rth e r, that by the words “  other cU,lSlgf f  
in  the cesser o f h ire  clause the vessel was 
h i r ^  w h ile  under repa ir.

D ecis ion o f Greer, J .  ( in fra )  upheld.
<tfi>(a) Reported by T. W . M organ and E dward J. M. CB*r: 

Esqrs., Barristers-at-Law.
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Appeal b y  th e  p e tition e rs  fro m  th e  decision o f 
Greer, J .

The pe titio n e rs  were th e  owners o f a vessel, 
G*e W arilda , w h ich  was req u is ition ed  h y  th e  
A d m ira lty  d u rin g  the  W a r fo r  use as a hosp ita l 
S‘1*P and an am bulance tra n s p o rt. W h ile  
under re q u is it io n  th e  W a rild a  was b r in g in g  a 
dum ber o f  w ounded sold iers fro m  H a v re  to  
S ou tham pton one n ig h t and came in to  co llis ion  
"d th  an o the r vessel. I n  a co llis ion  ac tio n  i t  
}yas h e ld  th a t  th e  owners o f th e  W a rild a  were 
hable to  th e  owners o f  th e  o th e r vessel, ow ing  
ru  the  negligence o f th e  W arilda . The case 
*a s  re m itte d  to  th e  H ig h  C ourt fo r  assessment 

the  damages.
F -D .  M a c K in n o n , K .C ., C. R. D u n lo p , K .C ., 

aOd I I .  c. S. Dum as  fo r  th e  pe titio n e rs .
S ir T . W . H . In s k ip  (S.-G .), W . N orm an  

Raeburn, K .C ., and I t .  H .  Balloch  fo r  the
Crown.
. Dec. 20, 1923.— Greer, J . read th e  fo llo w in g  
Judgment : On th e  2 4 th  M arch  1918, the  
P la in tiffs ’ steam ship , th e  W arilda , w h ile  p ro - 
Ceed ing as an am bulance tra n s p o rt, c a rry in g  
bounded soldiers fro m  H a v re  to  S ou tham pton  
Jrith  nurses and m ed ica l s ta ff, s team ing a t 
pH speed and w ith o u t lig h ts , co llided  w ith  the  

eHngaudet, causing damage to  b o th  vessels, 
roceedings were ta k e n  b y  th e  owners o f th e  
^n g a u d e t aga inst th e  owners o f th e  W arilda , 

" h ic h  resu lted  in  th e  W a rild a  be ing found  
s° le ly  to  b lam e fo r th e  co llis ion .
. The owners th e n  presented th is  p e t it io n  o f 

5*8h t  c la im in g  th a t  th e y  were e n tit le d  to  be 
ladem nified in  respect o f  th e ir  loss a ris ing  o u t 
° r the  co llis ion  b y  reason o f the  ob lig a tio ns  
uUdertaken b y  th e  B r it is h  A d m ira lty  under 
Plause 19 o f th e  c h a rte r-p a rty , w h ich  was in  
the fo rm  kn o w n  as T .99. A t  th e  t im e  o f the  
Collision th e  W a rild a  was under re q u is it io n  b y  
ttle  C rown. N o  c h a r te r-p a r ty  had  in  fa c t been 
executed ; b u t  i t  has been a d m itte d  th ro u g h o u t 
t hese proceedings th a t  th e  r ig h ts  o f th e  pa rties  
?5e to  be de te rm ined  in  th e  same m anner as 
H'ey w o u ld  be i f  a c h a rte r-p a rty  in  th e  fo rm  o f 

•^9 had been d u ly  executed b y  th e  pe tition e rs , 
aUd b y  th e  D ire c to r o f T ransp o rts  on beha lf 
01 Crown.

p e t it io n  came on fo r  hearing  before 
ie, J ., w ho de live red  ju d g m e n t on the  

J4th p ei j  j  922, d ism iss ing th e  c la im  : (see 
Asp. M ar L a w  Cas. 525 ; 127 L .  T . R ep. 

jv*h As th e  learned judge  dism issed th e  c la im  
Uus unnecessary fo r  h im  to  ascerta in  the  

aiPount o f th e  damages to  w h ich  th e  p e tition e rs  
^ ° u ld  have been e n t it le d  i f  th e ir  c la im  was a 

a iid  one in  la w , b u t  th e  learned judge  ascer
tained, and has set o u t in  h is ju d g m e n t, a ll 

c facts m a te ria l to  th e  question  o f l ia b i l i t y .
, Gn a p p e a l'T o  th e  C o u rt o f  A ppea l, th e  

^ ecision o f  M cCardie , J . was reversed, and the  
i? having o rder was made (ante, p. 57 ; 128 L .  T . 
r>cp. 258 ; (1923) 1 K .  B . 59) : “  I t  is o rdered th a t  
iV ls aPPeal be a llow ed and  th e  ju d g m e n t o f the  
; j ° n - M r. Jus tice  M cCardie here in  da ted 

14 th  Feb. 1922 be set aside. A n d  th is  
° Urt  d o th  declare th a t  th e  co llis ion  o r damage

. The 
^icCard

was a consequence o f h o s tilit ie s  o r w a rlik e  
opera tion , and th a t  th e  supp lian ts  are e n tit le d  
to  recover fro m  H is  M a je s ty  th e  K in g  b y  his 
A tto rn e y -G e n e ra l such sum  as sha ll be found  
due to  the m  herein b y  th e  judge  o f the  Com 
m erc ia l C ourt, tog e the r w ith  the  costs o f th is  
p e t it io n  o f r ig h t  and o f  th is  appeal, such costs 
to  be ta xe d  b y  a ta x in g -m a s te r as p ro v id ed  
b y  the  P e tit io n s  o f R ig h t A c t  1860. L ib e r ty  
to  a p p ly .”

On appeal to  th e  House o f Lo rds th e  ju d g m e n t 
o f th e  C ourt o f A ppea l was a ffirm ed  : (see ante, 
p. 178 ; 129 L . T . R ep. 161 ; (1923) A . C. 292).

The grounds on w h ich  th e  House o f Lo rds 
decided as th e y  d id  were f irs t ,  th a t  th e  W arilda , 
as an am bulance tra n s p o rt, was a t th e  m om ent 
o f th e  co llis io n  engaged on a w a rlik e  opera tion , 
and, secondly, th a t  th e  fa c t th a t  th a t  w a rlik e  
op e ra tio n  was n e g lig e n tly  conducted b y  the  
W arilda  d id  n o t preclude th e  p e titio n e rs  fro m  
recovering  such damages as th e y  were p ro p e rly  
e n t it le d  to  under th e  c o n tra c t o f insurance 
con ta ined  in  th e  c h a rte r-p a rty  T .99.

In  due course, the  p e t it io n  was set dow n in  
the  com m ercia l l is t  and heard b y  me as the  
judge  ta k in g  th a t  l is t  on the  11th  and 12th  o f 
th is  m o n th , when, a fte r  hearing  counsel, I  
reserved m y  decision.

The pe titio n e rs  c la im ed as th e ir  damages a 
num ber o f item s w h ich  appear in  th e ir  w r it te n  
c la im , da ted the  3 0 th  A ug . 1923. I t  was 
agreed th a t  I  shou ld  deal w ith  each o f  those 
item s and shou ld  aw ard  th e m  to  th e  p e tition e rs  
i f  th e y  showed th a t  th e y  were e n t it le d  to  
them , a p a rt fro m  the  question o f  am o un t, even 
tho ugh  some o f th e m  were n o t inc lud ed  in  the  
p e t it io n  as o r ig in a lly  fram ed  o r w ith in  the  
damages w h ich  b y  th e  o rd e r o f th e  C ourt 
o f A ppea l th e  com m ercia l judge  is d ire c te d  to  
ascerta in .

I t  was also agreed th a t  I  should n o t be called 
upon  to  de te rm ine  th e  r ig h t  am ounts o f each 
ite m , b u t shou ld  o n ly  de term ine the  k inds 
o r classes o f  damage w h ich  th e  pe titio n e rs  
were e n t it le d  to  be pa id , leav ing  th e  asce rta in 
m en t o f th e  a m o un t to  the  agreem ent o f the  
pa rties , o r  on  fa ilu re  o f  agreem ent to  the  
A d m ira lty  R eg is tra r.

The f irs t  ite m  o f  th e  c la im  was fo r  h ire  fo r  
f i f ty - f iv e  days fro m  th e  2 5 th  M arch  1918 to  th e  
18 th  M av  1918— 14,2951. The pe titio n e rs  alleged 
th a t  th e y  are e n t it le d  to  th is  h ire  d u rin g  th is  
period . T h is  is n o t a c la im  under th e  c o n tra c t 
o f insurance con ta ined  in  clause 19, b u t  I  decide 
i t  a t  th e  request and b y  th e  agreem ent o f the  
pa rties  as i f  i t  had been o r ig in a lly  c la im ed in  
th e  p e t it io n  and inc luded  in  th e  o rder o f the  
C o u rt o f A ppea l.

The h ire  c la im ed as aforesaid is c le a rly  due 
unless th e  vessel was o ff h ire  w ith in  th e  m eaning 
o f th e  cesser o f h ire  clause in  c h a rte r-p a rty
T .99. The m a te ria l words are in  th e  f irs t  
paragraph o f clause 25 : “  I f  fro m  a n y  deficiency 
o f  m en o r stores, b reakdow n o f m ach inery , 
o r  a n y  o th e r cause, th e  w o rk in g  o f the  steamer 
is a t a n y  t im e  suspended fo r  a pe riod  exceeding 
tw e lv e  ru n n in g  hours , pa y  sha ll cease fo r  th e  
whole o f such and a n y  subsequent p e rio d  o f
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whatever duration during which the vessel is 
inefficient.”

As I have said, the W a rild a  was seriously 
damaged by the collision, the plates of her stem 
being twisted and so damaged that her fore
peak became full of water, and until repaired 
she was, in my judgment, inefficient for the 
purposes of her service under the charter- 
party. There was no deficiency of men or 
stores and no breakage of machinery. The 
question is whether what happened is included 
in the general words “ or any other cause 
suspending the working of the steamer ” 
within the meaning of these words in clause 
25.

In  m y  ju d g m e n t the  vessel was o ff h ire  fro m  
th e  t im e  she landed her passengers a f te r  the  
co llis ion  u n t i l  such tim e  as she was repaired 
and rendered e ffic ien t fo r  th e  service. I t  was 
argued fo r  the  pe tition e rs  th a t  th e  damage 
to  th e  h u ll was n o t w ith in  the  words “  any 
o th e r cause suspending the  w o rk in g  o f the  
steam er,”  as i t  was n o t ejusdem generis w ith  
the  o th e r causes o f suspension m entioned in  the  
clause.

In  th e  case o f Aktieselskabet “  F ra n k  ”  v . 
Nam aqua Copper Company (15 Asp. M ar. L a w  
Cas. 20 ; 123 L . T . R ep. 523), I  s ta ted 
w h a t I  conceived to  be th e  r ig h t  te s t to  
a p p ly  to  g ive e ffect to  the  ejusdem generis 
ru le . I  th in k  th a t  th e  r ig h t  te s t is to  ask 
w he the r th e  cause w h ich  is suggested to  
come w ith in  the  general words is o f a lik e  
k in d  w ith  some o r one o f the  causes specifica lly  
enum erated. In  m y  ju d g m e n t damage to  the  
h u ll suspending th e  e ffic ien t w o rk in g  o f the  
steam er is a s im ila r  cause to  b reakdow n o f 
m ach inery  suspending th e  e ffic ien t w o rk ing  
o f the  steam er. I  acco rd ing ly  decide th a t  the  
vessel was o ff h ire  fro m  the  t im e  w hen the 
w o rk in g  o f the  steam er was suspended b y  reason 
o f th e  damage to  the  h u ll u n t i l  she was repaired. 
As, however, she con tinu ed  her service under 
the  c h a rte r-p a rty  u n t i l  she landed her passengers 
I  th in k  i t  canno t be said th a t  she was o ff h ire  
u n t i l  th a t  happened.

I t  is c lear th a t  i f  I  come to  th e  conclusion 
th a t  the re  is n o th in g  in  the  p a rtic u la r words 
used w h ich  enables th e m  to  be com prehended 
in  any genus o r genera, the  words “  an y  o ther 
cause ”  w o u ld  have to  be in te rp re te d  li te ra lly ,  
and so in te rp re te d  w o u ld  c le a rly  cover w h a t 
happened to  the  W arilda .

The item s in  th e  p a rtic u la rs , Nos. 2 to  17, 
are described as costs and expenses o f  repairs 
to  the  W arilda . I t  cou ld  n o t be, and was n o t 
d ispu ted , th a t  under the  insurance c o n tra c t 
con ta ined  in  clause 19 o f the  ch a rte r-p a rty , the  
pe tition e rs  were e n t it le d  to  recover these costs, 
b u t  some o f th e  item s deserve special considera
t io n  as th e y  do n o t lo o k  as i f  th e y  were costs 
o f repairs a t a ll. I t  seems to  me q u ite  clear 
th a t  th e  wages o f the  officers and crew, and the  
cost o f th e  coal used w h ile  th e  vessel was o ff 
h ire , canno t be he ld  to  be recoverable as the  
d ire c t consequence o f th e  co llis ion  : (See 
De V aux  v . Salvador, 4 A d . &  E . 420 ; Shelbourne 
and Co. v . Law  Investm ent and Insurance

[Ct. of App.

Corporation, 8 Asp. M ar. L a w  Cas. 445 ; 79 L .  T . 
R ep. 278 ; (1898) 2 Q. B . 626).

B u t  i t  is conceivable th a t  the re  m ay be 
circum stances in  w h ich  the  wages o f th e  officers 
and crew  m ay  be tre a te d  as p a r t  o f the  cost 
o f repa irs , fo r  exam ple, th e ir  wages fo r  th a t 
pe riod  o f t im e  w hen th e y  are engaged solely 
in  ta k in g  th e  vessel in to  d ry  dock ; b u t  the 
mere fa c t th a t  th e  officers and crew had to  be 
k e p t on d u rin g  th e  repairs and th e ir  wages paid 
w i l l  n o t o f  its e lf  e n t it le  th e  pe tition e rs  to 
recover the m  unde r clause 19. S im ila r observa
tion s  a p p ly  to  th e  c la im  fo r  coal.

W ith  regard  to  th e  c la im  fo r  tw o-and -a -ha lf 
pe r cent, com m ission on disbursem ents, I  have 
n o t been s u ffic ie n tly  in fo rm ed  o f the  facts 
to  enable me to  say w h e the r th is  is recoverable 
o r n o t. The o n ly  observa tion  I  can m ake on 
th e  sub ject is th a t  i f  i t  is a ba nke r’s commission 
such as was d e a lt w ith  b y  K ennedy, J ., as he 
the n  was, in  Agenovia Steamship Company v - 
M erchants' M a rin e  Insurance Company (8 Com- 
Cas. 212) i t  w i l l  be recoverable.

The o th e r item s w h ich  I  have to  consider 
consist o f th e  damages w h ich  the  pe titioners  
have to  pa y  to  the  owners o f th e  P e t in g a u d e t , 
and th e  costs th e y  have to  pay. T h is  c la im  
invo lves th e  d e te rm in a tio n  o f a question ot 
co n s tru c tio n  w h ich  is fa r  fro m  easy. In  tb e 
t ra d it io n a l fo rm  o f p o lic y  on a sh ip , the  subject 
m a tte r  o f  th e  insurance is th e  sh ip , and by 
th e  p o lic y  th e  insurers unde rtake  to  indem nify  
the  assured aga inst e ith e r to ta l loss o f the  ship ° r 
the  p a r t ia l loss b y  damage where such loss 
is occasioned b y  some one o r o th e r o f tb e 
enum erated pe rils . F o r m an y  years i t  has 
been usual fo r  such po lic ies to  con ta in  tb e 
f.c.s. clause s u b s ta n tia lly  in  the  form  
quoted in  clause 19 o f th e  c h a r te r-p a r ty  under 
considera tion .

F o r m an y  years past i t  has also become 
cus tom ary  to  a ff ix  to  th e  fo rm  o f c h a rte r-p a rty  
th e  clauses know n  as the  In s t itu te  T im e  Clauses. 
The f irs t  o f  these clauses is as fo llow s : “  A n ‘ 
i t  is fu r th e r  agreed th a t  i f  the  sh ip  hereby 
insured sha ll come in to  co llis io n  w ith  an y  other 
sh ip  o r vessel and the assured sha ll in  conse
quence th e re o f become lia b le  to  pay and shah 
pa y  b y  w a y  o f damages to  a n y  o th e r person or 
persons an y  sum  o r sums in  respect o f such 
co llis ion , the  undersigned w il l  pay the  assured 
such p ro p o rtio n  o f th ree -fou rths  o f such sum 
o r sums so pa id  as th e ir  respective sub sc rip te d  
have to  bear to  the  va lue o f the  sh ip  hereby 
insured.

I t  was conceded a t th e  hearing  th a t  an) 
o rd in a ry  p o lic y  o f m arine  insurance w ou ld  have 
th is  clause a ttach ed . I t  was contended 
th e  Crown th a t  th e  prom ise o f  in de m n ity  
con ta ined in  the  p a r t  o f the  In s t itu te  T im e 
Clauses above set o u t was n o t affected b y  tn  
f.c.s. clause, and th a t  the  m arine  under
w rite rs  w o u ld  oontinue lia b le  under th e  In s t itu  
T im e  Clauses n o tw ith s ta n d in g  the  present^ 
in  the  p o lic y  o f th e  exceptions covered 
the  f.c.s. clause ; and, secondly, w he tn®  
th is  be so o r n o t, the  prom ise o f in de m nd^ 
con ta ined in  clause 19 d id  n o t cover the  lia b ih  .

A d e l a id e  St e a m s h ip  Co m p a n y  v . T h e  K in g .



ASPINALL’S M A R IT IM E  LAW  CASES. 369

Ct . OF A pp .] Adelaide Steamship Company v . The King. [Ct. of App.

the  sh ipow ner to  pa y  damages to  th e  owners 
° t  the Petingaudet.
. A t  th e  hearing  I  was in c lin ed  to  th in k  
ka t the  exceptions con ta ined in  th e  f.c.s. 

c lause w o u ld  a p p ly  to  re lieve th e  m arine 
Underwriters, b u t  on  considera tion  I  have come 
n the conclus ion th a t  th is  v ie w  is n o t r ig h t.
J llff In s t itu te  T im e  Clauses added to  the  
Policy as i t  ex is ted  w ith o u t such clauses fro m  
'u ‘ a d d itio n a l co n tra c t o f insurance dealing 
" A h  an e n tire ly  new su b je c t-m a tte r w h ich  has 
noth ing to  do w ith  damage to  the  insured ship, 
,ut  is o f th e  same cha rac te r as a th ir d  p a r ty  

r ‘sP p o lic y  on a m o to r-ca r o r o th e r vehicle 
p loying on la nd . The exceptions con ta ined 
'n the  f.c.s. clause o n ly  a p p ly  to  damage, 
'h ic h  is th e  d ire c t o r  im m ed ia te  re su lt o f 

'parlike opera tions, &c., and, th o u g h  the  
•°Urt o f Appea l and the  House o f Lo rds  have 
e°ided in  th e  present case th a t  th e  co llis ion  

ahd the  damage to  th e  W a rild a  were th e  d ire c t 
I fh U t o f w a r lik e  opera tions n o tw ith s ta n d in g  
Pat such opera tions were n e g lig e n tly  conducted 

i , does n o t fo llo w  th a t  th e y  m eant b y  th a t  th a t  
'A' pe titio n e rs ’ l ia b i l i t y  to  pa y  damages to  
lle owners o f th e  Petingaudet was th e  d ire c t 

Tpsult 0f  w a rhke opera tions. I  do n o t th in k  
n  '«’as.
p  As regards th e  c la im  o f th e  owners o f the  

Wngaudet, th e  fa c t th a t  the  co llis ion  happened 
Wring a w a rlik e  op e ra tion  was o n ly  m a te ria l 

.5 showing th e  circum stances under w h ich  
e alleged negligence to o k  place. The l ia b i l i t y  

w Pay damages to  th e  owners o f the  Petingaudet 
, as n o t occasioned b y  th e  w a rlik e  opera tions, 

Ut was so le ly due to  th e  neg ligen t m anagem ent 
Phe vessel w h ile  c a rry in g  o u t a w a rlik e

operation.
I  he f.c.s. clause does n o t, in  m y  op in ion , 

i ee 1 He in su re r fro m  th e  in d e m n ity  p rov is ion  
( the In s t itu te  T im e  Clauses in  respect o f 
pjjllision occasioned b y  th e  negligence o f servants 

the insured owners, even where th a t  n e g li
g e e  takes place in  th e  course o f c a rry in g  

a w a rlik e  opera tion . I f  the  ob liga tions 
the  un de rw rite rs  on a m arine  p o lic y  are 

,°t excluded b y  a w a rra n ty  in  th e  te rm s o f 
‘ ause 10 o f th e  c h a rte r-p a rty , i t  is  c lear th a t  

th ^:r° w n canno t be he ld to  have unde rtaken  
j, e °W ig a tio n  to  in d e m n ify  th e  p e tition e rs  in  
®sPect o f th e ir  l ia b i l i t y  to  pa y  to  th e  owners 

e v  Phe P e tingaudet, o r th e ir  ow n costs ; b u t
been ^  th e  l ia b i l i t y  o f m arine  un de rw rite rs  

ofe so excluded, I  w o u ld  none th e  less s t i l l  be
c °p in io n  th a t  th e  prom ise o f  in d e m n ity  
^W ta ined in  clause 19 o f th e  c h a rte r-p a rty  does 
I j '1' inc lude  a prom ise to  in d e m n ify  th e  p e t i
tioners in  respect o f th e ir  l ia b i l i t y  to  p a y  such 
t atnages o r costs. The prom ise is a prom ise 
s Undertake w a r risks , and th e  clause says th a t  
Us<:' risks are ta k e n  b y  th e  A d m ira lty  on the  
s t a i n e d  va lue o f th e  steam er i f  she be 
^ ally  lo s t a t th e  t im e  o f such loss, o r, i f  she

. 'n ju re d , on the  ascerta ined va lue o f  such 
n.lury.

e ^  seems to  me th a t  such prom ise as is 
Pressed o r im p lie d  in  clause 19 is confined 

an insurance the  su b je c t-m a tte r o f w h ich  
v o l . X V I . ,  N . S.

is the  loss o f th e  sh ip  o r damage to  th e  ship, 
and i t  does n o t inc lude any prom ise to  in d e m n ify  
the  owners against c la im s fo r  damages fo r 
co llis ion  w h ich  are based on neg ligen t nav iga 
t io n .

The re s u lt o f m y  ju d g m e n t is th a t  th e  o n ly  
damages recoverable b y  th e  pe tition e rs  are the  
reasonable costs and expenses in cu rred  in  
re p a ir in g  th e  vessel.

M y  ju d g m e n t is th a t  th e  pe titione rs  recover, 
as damages, such o f th e  item s inc luded  in  the  
clause as m ay  be proved  to  consist o f reasonable 
costs and expenses o f re p a irin g  th e  damage 
to  th e  W arilda . I  am  n o t in  a po s itio n  to  
decide w he the r the  wages o r th e  coal inc luded 
in  th e  c la im  o r  a n y  p a r t  o f  the m  are p a r t  o f 
such reasonable costs and expenses. T h a t w i l l  
have to  be decided e ith e r b y  agreem ent o r, as 
I  unde rs tand  th e  pa rties  have assented to , 
the  A d m ira lty  R e g is tra r.

W ith  regard  to  the  costs o f th e  proceedings 
before me, m y  ow n v ie w  is th a t  th e y  are covered 
b y  the  o rder o f th e  C o u rt o f A ppea l.

The pe titio n e rs  appealed.

F .  D . M a c K in n o n , K .C ., C. R. D un lop , Iv.C ., 
and I I .  C. S. Dum as  fo r  the  appe llan ts .

S ir Thomas In s k ip ,  K .C ., W . N orm an  
Raeburn, K .C ., and R . H . Balloch  fo r  the  
respondents. C ur. adv. cu lt.

Bankes, L .J .— T h is  appeal is a step in  a 
long  d ra w n  o u t l i t ig a t io n  a ris ing  o u t o f  a co l
lis io n  between the  appe llan ts ’ steam ship, the  
W arilda , and a F rench  vessel ca lled th e  P e tin 
gaudet. The re s p o n s ib ility  fo r  the  co llis ion  
was fo u g h t up to  th e  House o f Lo rds, and in  
every c o u rt th e  W arilda  was he ld so le ly to  
b lam e. The n e x t question to  be lit ig a te d  was 
w hethe r th e  m arine r is k  un de rw rite rs  o r the  
A d m ira lty ,  w ho, under the  prov is ions o f cha rte r
T .99, occupied the  p o s itio n  o f w a r r is k  under
w rite rs , were lia b le  fo r  th e  resu lts  o f th e  co l
lis io n . A ga in  the  question was fo u g h t up  to  
th e  House o f Lo rds, and th e  decision was th a t  
th e  A d m ira lty  were lia b le  upon the  g round th a t  
th e  co llis ion  was, w ith in  the  m eaning o f the  
m a te ria l clause o f the  ch a rte r-p a rty , a conse
quence o f h o s tilit ie s  o r w a r- lik e  operations. 
T h is  question came before th e  c o u rt in  the  firs t 
instance on a p e t it io n  o f r ig h t  in  w h ich  the 
appe llan ts o n ly  c la im ed a dec la ra tion  o f l ia b i l i t y  
in  respect o f the  damage sustained b y  the  
W arilda . A t  the  close o f the  a rgum ent in  
th is  c o u rt, on appeal fro m  the  ju d g m e n t o f 
M cCardie , J ., th is  c o u rt made a decla ra tion  
th a t  the  supp lian ts  were e n tit le d  to  recover 
such sum  as should be found  due to  the m  b y  
the  judge  o f the  Com m ercia l C ourt. D u rin g  a 
discussion w h ich  to o k  place as to  the  fo rm  o f 
the  order, i t  was q u ite  c le a rly  understood th a t  
th e  in q u iry  shou ld  inc lude the question  o f 
l ia b i l i t y  fo r the  damages and costs w h ich  the 
supp lian ts  had to  pa y  to  the  owners o f the 
Petingaudet, as w e ll as th e  question o f the  r ig h t 
o f the  A d m ira lty  to  stop paym en t o f h ire  
d u rin g  the  tim e  the  W a rild a  was be ing repaired. 
T he  o rder o f th is  c o u rt was a ffirm ed b y  the

B  B  B
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House o f Lo rds , and the  questions le f t  open fo r 
decision came before Greer, J . in  the  Com m ercia l 
C ourt. I t  is fro m  his ju d g m e n t th a t  th e  present 
appeal is b ro u g h t. The question tu rn s  e n tire ly , 
in  m y  op in ion , upon th e  con s tru c tion  o f a few 
clauses in  the  c h a rte r-p a rty  T .99. The m a te ria l 
clauses are 18, 19, and 25. The c la im  o f the  
A d m ira lty  to  cease pa y in g  h ire  fo r  th e  vessel 
w h ile  she was be ing repa ired a fte r  th e  co llis ion , 
depends upon th e  con s tru c tion  to  be placed 
upon  the  language o f clause 25. I  so e n tire ly  
agree w ith  the  conclusion a rrive d  a t h y  the  
learned judge  on th is  p o in t, and w ith  the  
reasons w h ich  he gives fo r  his decision, th a t  I  
do n o t desire to  add a n y th in g  to  -what he 
said.

The question w h ich  has been e labora te ly  
argued in  th is  c o u rt has reference to  th e  appe l
la n ts ’ c la im  to  be re im bursed th ree -fou rths  o f 
the  damages and costs w h ich  th e  appe llants 
have had to  pa y  to  th e  owners o f  th e  P etin - 
gaudet. U pon th is  p o in t th e  m a te ria l clauses 
o f the  c h a rte r-p a rty  are clauses 18 and 19, 
w h ich  are as fo llow s : Clause 18 : “  The A d 
m ira lty  sha ll n o t be he ld  lia b le  i f  the  steamer 
sha ll be lo s t, w recked, d r ive n  on shore, in ju re d , 
o r rendered incapable o f service b y  o r in  con
sequence o f dangers o f  the  sea o r tem pest, co l
lis ion , fire , acc iden t, stress o f w eather, o r any 
o th e r cause a ris ing  as a sea r is k .”  Clause 19 : 
“  The risks o f  w a r w h ich  are ta ke n  b y  the  
A d m ira lty  are those risks  w h ich  w o u ld  be 
excluded fro m  an o rd in a ry  E ng lish  p o lic y  o f 
m arine  insurance b y  the  fo llo w in g  o r s im ila r, 
b u t  n o t m ore extensive , clause : W a rra n te d  free 
o f cap ture , seizure, and de ten tio n  and the  con
sequences the reo f, o r o f a n y  a tte m p t the re a t, 
p ira c y  excepted, and also fro m  a ll consequences 
o f  h o s tilit ie s  o r w a r- like  opera tions, w hether 
before o r a fte r  dec la ra tion  o f w a r. Such risks 
are ta ke n  b y  th e  A d m ira lty  on th e  ascerta ined 
va lue o f th e  steamer, i f  she be tp ta l ly  lo s t, a t 
the  tim e  o f  such in ju r y . ”  H a d  the  th ir d  
paragraph o f clause 19 been o m itte d  I  should 
have fe lt  considerable d o u b t as to  th e  con
s tru c tio n  to  be p u t  upon these clauses. The 
a rgum en t fo r  th e  appe llants to o k  th is  fo rm . 
A n  o rd in a ry  E ng lish  p o lic y  o f m arine  insurance, 
i t  is said, includes the  In s t itu te  C o llis ion  Clause. 
T h is  clause covers a r is k — an excep tiona l o r 
unusual r is k , i t  is tru e , b u t s t i l l  a r is k  ; and the  
r is k  is the  ha v in g  to  pa y  damages and costs in  
the  case o f a co llis ion  due w h o lly  o r p a r t ly  to  
the  negligence o f th e  assured’s se rvant in  charge 
o f th e  vessel, th e  sub ject m a tte r o f  th e  in s u r
ance. I f  th e  p o lic y  w h ich  conta ins th e  clause 
con ta ins also the  f.c.s. clause, th e  p rope r con
s tru c tio n  o f th e  a rtic le  is to  read i t  w ith  the  
f.c.s. clause inco rpo ra ted  w ith  i t .  The clause 
so fa r  as is m a te ria l w o u ld  th e n  read : “  A n d  
i t  is fu r th e r  agreed th a t  i f  the  sh ip  hereby 
insured sha ll come in to  co llis ion  (o the r th a n  a 
co llis ion  the  consequence o f h o s tilit ie s  o r w a r
lik e  opera tions) w ith  an y  o th e r ship o r vessel, 
and th e  assured sha ll in  consequence the re o f 
become lia b le  to  pa y ,”  & c . I f  th is  is th e  tru e  
co n s tru c tio n  o f the  a rtic le  and the  clause read 
toge the r, the n  the  om ission o f the  clause fro m

th e  p o lic y  leaves th e  u n d e rw rite r  responsible 
fo r  th e  loss covered b y  th e  a rtic le  even when 
th e  co llis ion  is th e  re su lt o f  th e  negligence ot 
th e  servants o f th e  assured, and th e  question ot 
w he the r th a t  negligence o r th e  w a r- lik e  opera' 
t io n  is th e  causa p rox im a  o f  th e  loss does no 
arise. I  do n o t th in k  th a t  the re  is a n y th in g  
th e  decided cases to  w h ich  a tte n tio n  was called 
w h ich  necessarily excludes th is  v ie w . De Vad^ 
v . Salvador (L . R ep. 4 A . &  E . 420) decided 
th a t  th e  l ia b i l i t y  to  pa y  damages and costs 
th e  case o f a co llis io n  a t sea is, to  use Lord 
D enm an’s language, n e ith e r a necessary no r a 
p ro x im a te  effect o f th e  pe rils  o f th e  sea. 
m eet th is  d if f ic u lty  th e  In s t itu te  Collision 
Clause was in tro du ced  in to  th e  usual fo rm  0 
L lo y d ’s p o lic y . Xenos v . F o x  (19 L .  T . Rep’ 
84 ; L .  R ep., 3 C. P . 630) does n o t,  in  m> 
op in ion , decide th a t  th e  sub ject to  w h ich  tn® 
clause applies is n o t a r is k  w ith in  th e  ord inary 
m eaning o f insurance la w . The decision no 
d o u b t was th a t  th e  clause con ta ins the  w ho1® 
agreem ent between th e  pa rties  on th e  subjec 
to  w h ich  i t  re lates, and consequently  th a t  tn  
p e r il to  w h ich  th e  clause re la tes was n o t an 
o rd in a ry  p e r il covered b y  th e  suing and labour 
in g  clause. A t  p . 638 o f  L .  R ep. B o v i l l ,  C-*y 
sums up  th e  v ie w  o f  the  c o u rt in  th is  language • 
“  W e th in k  th a t  th is  clause does n o t introduce 
a new sub ject m a tte r  o f insurance to  be affect® 
b y  th e  usual pe rils , b u t  is in  th e  na tu re  o f an 
a d d itio n a l clause, as m uch as th e  suing an 
la b o u rin g  clause its e lf . ”  I  read th is  decision a 
m eaning th a t  th e  r is k  covered b y  th e  co llis '0^ 
clause is an  unusual, and n o t a usual p e ril, an 
th a t  the  c o n tra c t o f  th e  pa rties  in  re la tio n  
th a t  p e r il is to  be fo u n d  w ith in  th e  fo u r  come 
o f  th e  clause. The language o f R om er, L  
in  th e  case o f Cunard Steamship Comp(l1>"  
L im ite d  v . M arten  (9 Asp. M ar. L a w  I  ' 
452 ; 89 L .  T . R ep. 152 ; (1903) 2 K - 
a t  p. 515) is consis ten t w ith  th is  v ,®'g 
when he speaks o f th e  o rd in a ry  language ot 
L lo y d ’s p o lic y  ha v in g  “  no a p p lic a tio n  to  t  
precise r is k  insured.”  The r is k  he the re  refe _ 
to  was th e  r is k  unde rta ken  b y  a clause in  , 
p o lic y  in  these words : “  L ia b i l i ty  o f  an y  k in 
to  th e  owners o f  m ules ow ing  to  th e  orniss10 
o f the  negligence clause in  co n tra c t.”  I t  is n ° ’ 
in  m y  op in ion , necessary to  express an op in '  ̂
on  the  above a rgum ent fo r  th e  appe llan ts, aS 
th in k  th a t  an y  p o s s ib ility  o f  accepting it .  ^  
excluded b y  th e  express language o f  th e  th " . ,  
pa ragraph o f  clause 19. I  read “  such risk* 
as m eaning a ll the  risks  covered b y  the  c l" 11’  j  
I f  th is  is co rrec t i t  excludes the  r is k  cove'®^, 
b y  th e  co llis ion  clause, because th e  exten t ^  
the  A d m ira lty ’s l ia b i l i t y  canno t be measured • 
th e  scale in d ica ted  in  th is  paragraph , tn  
scale is app licab le , and app licab le  o n ly , t °  ^  
in ju r y  done to  the  W arilda  herself. I  sho" 
im agine th a t  th is  was the  v ie w  o f  the  appefiaI?]g> 
them selves w hen th e y  decided, in  th e  f irs t 1  ̂
stance, to  l im i t  th e ir  c la im  in  the  p e tit io n  
r ig h t  to  a dec la ra tion  in  reference to  
damages due to  th a t  in ju ry .  Be th is  as i t  n|il- j  
I  th in k  th a t  th e  appeal fa ils  fo r  th e  re a s o n ^  
have g iven and m us t be dism issed w ith  c° s
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Warrington, J .L .— The appe llan ts  are the  
owners o f th e  steam ship W arilda . On th e  24 th  
W trch 1918 th e  W a rild a  came in to  co llis ion  
''o th  th e  steam ship Petingaudet, b o th  ships 
peing serious lv  in ju re d . In  the  proceedings 
in s titu te d  b y  the  owners o f th e  Petingaudet i t  

f in a lly  de te rm ined  b y  th e  House o f Lo rds 
Ih a t the  W arilda  was so le ly  to  b lam e fo r  th e  
Collision and her owners have pa id  to  th e  
owners o f  th e  Petingaudet a la rge sum  fo r  
damages and th e y  have also had to  p a y  th e ir  
° " n  and th e  p la in t if fs ’ costs o f th a t  l i t ig a t io n .

A t  th e  t im e  o f th e  co llis ion  th e  W a rild a  was 
in  the  em p loy  o f th e  G overnm ent under the  
i-erms o f  th e  w e ll-kn ow n  docum ent T .99. A  
Question h a v in g  arisen between th e  G overn
m ent and th e  appe llan ts w hethe r th e  co llis ion  
^as th e  consequence o f  w a rlik e  opera tions and 
iTerefoi-e one o f the  risks  take n  b y  the  A d 
m ira lty  as one o f th e  te rm s o f th e ir  em p loym ent 
o f the  ship, a p e t it io n  o f r ig h t  was presented 
^ a im in g  com pensation fo r  the  loss o r damage 
°ccasioned b y  th e  co llis ion . In  these p ro 
ceedings an o rder o f  th e  C ourt o f A ppea l was 
made on th e  18 th  J u ly  1922, w hereby i t  was 
declared th a t  the  co llis ion  o r damage was a 
consequence o f h o s tilit ie s  o r w a rlik e  operations 
m*d th a t  th e  supp lian ts  were e n tit le d  to  recover 
m °m  H is  M a je s ty  th e  K in g , by  h is  A tto rn e y - 
general, such sum  as sha ll be fo u n d  due to  
Jhem th e re in  b y  th e  judge  o f th e  Com m ercia l
Court.

The question as to the sum to be so recovered 
cauie before Greer, J. in the Commercial Court 
ahd he allowed to the appellants the costs of 
Repairing their own ship but disallowed al- 
together the damages paid by them to the 
owners of the Petingaudet and the costs of the 
Proceedings in the Admiralty action. He also 
disallowed a claim by the appellants to be 
Paid hire during the period occupied in repair- 
mg the damage to their own ship.

The appellants appeal from these disallow
ances. There is no cross-appeal as to the sum 
a 'owed by Greer, J.

I t  has been agreed th a t  th e  r ig h ts  o f the  
Parties m us t be de te rm ined  on th e  fo o tin g  th a t  
m  shiP was em ployed b y  the  A d m ira lty  upon 
me te rm s o f th e  docum ent T .99. The questions 
raised are questions as to  th e  tru e  con s tru c tion  
° ‘  th a t  docum ent. I t  expresses th e  te rm s o f a 
Contract o f  a com posite  na tu re— a cha rte r- 
I’a r ty  and a p o lic y  o f insurance against “  w a r 
isks.”  q'he question  as to  th e  damages p a id  
c the  owners o f th e  Petingaudet and th e  costs 

the  proceedings in  th e  A d m ira lty  ac tion  
rise o u t o f th e  prov is ions as to  insurance, the  

HOestion as to  h ire  o u t o f the  prov is ions o f the  
cha rte r-pa rty . The questions are q u ite  inde 
pendent o f  each o th e r.
, phe insurance prov is ions are con ta ined  in  
muses 18 and 19 w h ic h  are in  th e  fo llo w in g  
ernis : is .  “  The A d m ira lty  sha ll n o t be 

^c jd  liab le  i f  the  steam er sha ll be lo s t, w recked, 
' !ven on shore, in ju re d  o r rendered incapable 

th  Seiv’Ce h y  o r in  consequence o f dangers o f 
le sea o r tem pest, co llis ion , fire , accident, 
ress o f w eathe r o r any o th e r cause a ris ing

[Ct. of App.

as a sea r is k .”  19. “  The risks o f w a r w h ich  are 
take n  b y  th e  A d m ira lty  are those risks  w h ich  
w o u ld  be excluded b y  an o rd in a ry  E ng lish  
p o lic y  o f  m arine  insurance b y  th e  fo llo w in g , o r 
s im ila r, b u t  n o t m ore extensive clause : W a r
ran te d  free o f  cap tu re , seizure, and de ten tio n  
and th e  consequences the re o f Or o f any a tte m p t 
the rea t, p ira cy  excepted, and also fro m  a ll 
consequences o f h o s tilit ie s  o r w a rlik e  opera
tion s , w he the r before o r a fte r  dec la ra tion  o f 
w a r. Such risks  are ta ke n  b y  thé  A d m ira lty  on 
th e  ascerta ined va lue o f th e  steam er, i f  she be 
to ta l ly  lo s t, a t th e  t im e  o f such loss, o r i f  she be 
in ju re d , on  th e  ascerta ined va lue o f such in ju ry .  
Should a d ispu te  arise as to  the  va lue o f the  
steamer th e  same sha ll be se ttled  as la id  down 
in  Clause 31,”  v iz ., b y  a rb itra t io n .

I t  is  com m on ground  th a t  th e  expression 
“  an o rd in a ry  E n g lish  p o lic y  o f m arine  in s u r
ance ”  means in  the  co n tra c t under considera
t io n  a p o lic y  to  w h ich  is a ttached  as p a r t  o f i t  
a copy o f w h a t are kn o w n  as th e  In s t itu te  
T im e  Clauses. The f irs t  o f these is in  th e  fo llo w 
in g  te rm s as fa r  as i t  is m a te ria l : A n d  i t  is 
fu r th e r  agreed th a t  i f  th e  sh ip  he reby insured 
sha ll come in to  co llis ion  w ith  any o th e r sh ip  o r 
vessel, and th e  insured sha ll in  consequence 
th e re o f become lia b le  to  p a y  and sha ll pa y  b y  
w a y  o f  damages to  a n y  o th e r person o r per- 
softs an y  sum  o r sums in  respect o f such co llis ion  
th e  undersigned w i l l  pa y  th e  assured such p ro 
p o r tio n  o f th ree -fou rths  o f such sum  o r sums 
so p a id  as th e ir  respective subscrip tions hereto 
bear to  th e  va lue  o f  th e  sh ip  hereby insured, 
p rov ided  a lw ays th a t  th e ir  l ia b i l i t y  in  respect 
o f a n y  one such co llis ion  sha ll n o t exceed th e ir  
p ro p o rtio n a te  p a r t  o f th re e -fo u rth s  o f the  
va lue  o f th e  sh ip  hereby insured, and in  cases 
in  w h ich  th e  l ia b i l i t y  o f th e  ship has been con
tested . . . th e y  w i l l  also pa y  a lik e  p ro p o r
t io n  o f th ree -fou rths  o f th e  costs w h ic h  the  
assured sha ll the re by  in c u r, o r  be com pelled to  
pa y .”

These clauses also inc lude  an f.c.s. clause in  
id e n tica l te rm s w ith  th a t  inserted  in  th e  p o lic y  
and re ferred to  and quo ted  in  th e  co n tra c t 
now  in  question , b u t  th is  fa c t in  m y  op in ion  
makes no difference to  the  c o n s tru c tio n  o f the  
com pound docum ent as a w hole.

N o w  I  have a lready  po in te d  o u t th a t  th e  order 
o f th e  C o u rt o f A ppea l as a ffirm ed  b y  the  House 
o f Lo rds  m ere ly  declared th a t  th e  co llis ion  
o r damage was a consequence o f h o s tilit ie s  o r 
w a rlik e  opera tions, i t  le f t  open a ll questions as 
to  th e  a m o un t the  sup p lian ts  were e n t it le d  to  
recover and in  p a r t ic u la r  th e  question now  
before th e  c o u rt. The a rgum en t fo r  th e  appe l
la n ts  seems to  me to  come to  th is  : Taken  b y  
its e lf  the  co llis ion  clause applies to  collis ions 
under w h a teve r circum stances th e y  arise. The 
f.c.s. clause excepts fro m  the  ca tegory o f 
co llis ions in  respect o f w h ich  th e  ob lig a tio n  
under th e  clause w o u ld  arise a ll those w h ich  
are th e  consequence o f w a rlik e  opera tions. The 
l ia b i l i t y  in  respect o f such a co llis ion  w h ich  b u t 
fo r  the  f.c.s. clause w o u ld  fa ll on th e  m arine 
unde rw rite rs  is there fore  a r is k  o f w a r unde r
ta k e n  b y  the  A d m ira lty .

Adelaide Steamship Company v . The King.
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T his a rgum ent rests in  m y  o p in ion  on the  
con ten tio n  th a t  th e  f.c.s. clause excludes fro m  
th e  ca tegory o f collis ions in  clause 1 collis ions 
w h ich  are th e  consequences o f w a rlik e  opera tions .

On th is  p o in t I  agree w ith  th e  ju d g m e n t o f 
Greer, J . The co llis ion  and th e  m a te ria l damage 
to  b o th  ships m ay  be th e  consequences o f w a r
lik e  opera tions b u t  the  l ia b i l i t y  o f the  owners 
o f th e  W arilda  to  those o f th e  Petingaudet 
arose so le ly fro m  th e  negligence o f th e ir  
servants and was n o t th e  consequence o f  w a r
lik e  opera tions. In  th e  co llis ion  ac tio n  the  
na tu re  o f th e  opera tions in  w h ich  the  W arilda  
was engaged was w h o lly  ir re le v a n t to  the  issue 
between the  pa rties . I t  seems to  me th a t  the 
o b je c t o f the  f.c.s. clause is to  define b y  exc lu 
sion the  lia b ilit ie s  unde rtaken  b y  the  unde r
w rite rs  and th a t  the  in d e m n ity  expressed in  
the  clause in  question is an in d e m n ity  against 
a l ia b i l i t y  w h ich  is n o t a consequence o f w a r
lik e  opera tions, b u t o f the  negligence o f the  
W a rild a 's  officers and crew.

I t  m ay  be th a t  on th is  reasoning the  m arine 
u n d e rw rite rs  m ay  be answerable fo r  the 
damages and costs in  question  to  th e  e x te n t 
specified in  th e  clause, b u t  th e y  are n o t before 
th e  c o u rt, and on th is  question  I  express no 
op in ion . A l l  we have to  decide is w h a t ob liga- 
ga tions were unde rtaken  b y  the  A d m ira lty  ? 
The o n ly  p o in t I  decide is th a t  th e  l ia b i l i t y  to  
pa y  damages to  the  owners o f the  Petingaudet 
and th e  costs o f th e  co llis ion  ac tio n  and subse
qu en t proceedings are n o t the  consequence o f 
w a rlik e  opera tions, and, the re fo re , n o t w ith in  
claifse 19.

B u t,  i f  I  am  w rong  in  th is  v iew , I  am  o f 
op in ion  th a t  on th e  c o n s tru c tio n  o f clause 19 
its e lf  a ll th a t  the  A d m ira lty  un d e rto o k  were 
risks to  the  insured ship herself. The th ird  
sentence o f  the  clause : “  Such risks are taken  
b y  the  A d m ira lty  on the  ascerta ined va lue and 
so fo r th  ”  seems to  me to  in d ica te  w ith  su ffic ien t 
clearness th a t  th e  pa rties  had in  m in d  o n ly  the  
loss o r in ju r y  o f the  ship herself, and n o t in ju ry  
to  ano the r sh ip  caused b y  the  negligence o f  the  
officers and crew  o f  the  insured ship.

The cases w h ich  were c ite d  in  the  course o f 
th e  a rgum en t do n o t in  m y  o p in ion  th ro w  m uch 
l ig h t  on the  case in  the  p o in t o f v iew  fro m  w h ich  
I  regard i t .

As to  the  second question  w h e the r the  
appe llan ts are e n tit le d  to  h ire  d u rin g  the  period 
occupied in  rep a iring  th e  W arilda  he rse lf I  agree 
w ith  Greer, J . th a t  th is  m a tte r  is concluded 
against them  b y  clause 25 o f the  con tra c t.

On th e  whole I  th in k  th e  appeal shou ld  be 
dismissed w ith  costs.

Scrutton, L .J .— The ch ie f question in  th is  
case is w he the r th e  owners o f the  W a rild a  can 
recover fro m  the  C rown the  sums th e y  have 
been com pelled to  pa y  to  the  owners o f the  
Petingaudet fo r  damage caused to  th a t  sh ip  by  
a co llis ion  in  w h ich  those n a v ig a tin g  the  
W arilda  were neg ligen t, and th e  W a rild a  was 
he ld  alone to  blam e.

The W arilda  was em ployed b y  th e  C rown 
d u rin g  the  w a r as a ho sp ita l sh ip  on the  te rm s 
o f  ch a rte r T .99, and a t th e  t im e  o f the  co llis ion

was crossing the channel at full speed without 
lights. She saw three points on her starboard 
bow the loom of a ship half a mile away, and 
has been found alone to blame for not reducing 
speed.

I  need n o t read again clauses 18 and 19 of 
T .99 w h ich  p u t  sea r is k  on the  owners and war 
r is k  on the  A d m ira lty .  U n de r these clauses 
th e  House o f Lo rds has he ld  th a t  th e  W a r i h l d  
was engaged in  w a rlik e  opera tions negligently 
perfo rm ed, and th a t  a n y th in g  th a t  can be 
described as consequences o f h o s tilit ie s  o r war- 
lik e  opera tions can be recovered b y  th e  owners 
fro m  th e  A d m ira lty .  T hey  have he ld  th a t  the 
W a rild a  was engaged in  w a rlik e  opera tions, and 
th a t the  negligence o f those on board  her is not 
a new and independent cause w h ich  prevents 
th e  co llis ion  be ing a consequence o f warlike 
opera tions.

N o question  as to  w h a t e x a c tly  the  A d m ira lty  
were bound to  p a y  under clause 19 was raised 
before th e  House o f Lo rds , and in  pa rticu la r, 
th e  question  as to  the  incidence o f damages 
w h ich  the  W a rild a  had to  pa y  to  th e  Petingaudet 
in  consequence o f the  negligence o f  those on 
board  the  W a rild a  was n o t discussed a t all- 

L lo y d ’s p o lic y  indem nifies against damage 
caused b y  c e rta in  risks  o r pe rils , o f  w h ich  perils 
o f the  sea is one ; and co llis ion  w hethe r caused 
b y  negligence o r n o t has a lw ays been tree ted  as 
a p e ril o f the  sea. B u t  w hen i t  was a ttem pted  
to  c la im  unde r the  p o lic y  as a loss b y  perils  ol 
the  sea damages w h ich  one sh ip  had to  paJ 
an o the r because o f her negligence causing a 
co llis ion , th e  c la im  was re jected in  1836 by  th e 
C o u rt o f K in g ’s Bench in  De V aux  v . Salvad°r 
(sup.). I t  is tru e  th a t  in  th a t  case, b o th  ships 
be ing to  b lam e, th e  a rb itra to rs  who assessed 
the  damage app lied  th e  rusticum  ju d ic iu m  0 
th e  A d m ira lty  ; b u t  th is  appears to  m ake no 
difference to  the  p r in c ip le  on w h ich  the  decisio11 
was rested, nam ely , th a t  sums w h ich  the  ship' 
ow ner had to  pa y  ano the r sh ipow ner fo r  dam»t?e 
done b y  the  negligence o f h is servants, were to °  
rem ote fro m  th e  sea pe rils  against w h ich  the 
sh ip  its e lf  was insured to  be recovered under a 
m arine  p o licy . T h is  decision was m uch diS' 
cussed in  th e  U n ite d  States, S to ry , J . dis»P' 
p ro v in g  i t ,  and M r. P h illip s  sup po rting  i t ,  bn 
the  same v ie w  was u lt im a te ly  ta k e n  b y  the 
Supreme C ourt o f the  U n ite d  States. In  
E ng land  i t  was accepted as law , and a specie, 
clause kno w n  as th e  “  ru n n in g  dow n clause 
was added to  the  p o lic y  b y  w h ich  in  its  s im p 'eS 
fo rm  the  u n d e rw rite r un d e rto o k  to  pay three 
quarte rs  o f the  sum  fo r  w h ich  th e  shipowner 
was he ld  lia b le  e ith e r alone o r on balance f °  
an o the r sh ip  b y  reason o f negligence. H e w»s 
o f  course n o t lia b le  unless the re  was negligence‘ 
B u t th is  clause was n o t tre a te d  as insu lin»  
aga inst consequences o f a p e r il,  b u t  as a spec1*  
co n tra c t to  repay po rtion s  o f  sums pa id . i ° r 
instance, th e  sue and la b o u r clause enables tbe 
assured to  recover expenses in cu rre d  in  savin« 
the  sh ip  fro m  th e  op e ra tion  o f  pe rils  insured 
aga inst, b u t when th e  a tte m p t was made t0 
recover th e  costs o f  the  successful defence of a 
co llis ion  c la im  under the  sue and la b o u r c la llSt
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Jhe C ourt o f Com m on Pleas in  Xenos v . F ox  
a f te r  hearing argum ents fro m  M r. J . C. 

M athew, S ir George H o nym a n , and M r. W a tk in  
W illiam s re jec ted  th e  c la im . B o v il l,  C .J. pu ts  
<®e ju d g m e n t o f th e  c o u rt th u s  a t p . 635 : 

I f  has been lo ng  se ttle d  th a t  an  o rd in a ry  
Policy does n o t cover th e  l ia b i l i t y  fo r  damage 
o°ne to  an o the r vessel b y  th e  negligence o f 
Piose in  charge o f th e  vessel insured  ; and such 
? case w o u ld  n o t  come w ith in  the  o rd in a ry  pe rils  
insured against, o r w ith in  the  usual su ing and 
labouring  clause in  an o rd in a ry  p o lic y . A  
Collision clause in  va rious fo rm s has there fore 
|0r m any years been in  use where pa rties  desire 
to be p ro te c ted  aga inst th e  consequences o f  a 
collis ion a ris ing  fro m  the  fa u lt  o f  th e ir  ow n 
Vessel. I t  is in  each case a special c o n tra c t 
yery  d iffe re n t fro m  th e  co n tra c t o f insurance 
l*1 its  o rd in a ry  fo rm  ; and the  l ia b i l i t y  under 

does n o t depend upon th e  o rd in a ry  pe rils  
covered b y  th e  p o lic y , b u t  upon  th e  special 
p a tte rs  m en tioned  in  th e  clause its e lf . ”  
Pgain, on p . 637 : “  The co llis ion  clause 
*s Hot an insurance aga inst th e  pe rils  men- 
t loned in  th e  p o lic y , b u t  is an  engagement 
?. a v e ry  re s tr ic te d  character, e x trem e ly  
‘ un ited in  e x te n t, and sub jec t to  v e ry  precise 
conditions, to  pa y  a p ro p o rtio n  o f a p a r t  o f 
s°m e th ing  th a t  th e  assured m ay be lia b le  and 
?°m pelled to  pa y  to  th e  ow ner o f ano the r vessel, 
111 a s u it  defended w ith  the  unde rw rite rs  
W ritten  consent. W e th in k  th a t  th is  clause does 
J101 in troduce  a new s u b je c t-m a tte r o f insurance
0 be affected b y  the  usual pe rils , b u t  is in  the  

nature o f an a d d itio n a l clause, as m uch  as th e  
suing and la b o u rin g  clause its e lf. ”

Th is be ing th e  na tu re  o f th e  co llis ion  clause, 
comes to  the  c o n s tru c tio n  o f clauses 18 and 

n  o f th e  cha rte r. I t  has long  been the p rac tice  
. insurance a fte r  the  p o lic y  has professed to  
¡nsure against ce rta in  nam ed pe rils , fo r  a clause 
Known as th e  f.c.s. clause to  c u t o u t ce rta in
01 those pe rils  fro m  th e  p o licy , o r in  th e  la n - 
guage o f th e  clause to  w a rra n t th e  sh ip  free o f 
U°ss by) cap tu re  and o th e r nam ed pe rils . T h is  
?tanse came in to  existence a t th e  t im e  o f the  
Napoleonic W ars and  th e  C o n tin en ta l system , 
iinrl  was th e n  d irec ted  to  w a rra n tin g  th e  sh ip  
, !.ee o f cap tu re  and seizure in  fo re ign  p a rts  under

*at system . I t  was g ra d u a lly  extended to  
cover a il consequences o f h o s tilit ie s  o r w a r- 
1 )e opera tions, th o u g h  i t  includes la w fu l 
.cizures b y  o th e r G overnm ents fo r  breaches o f 
.h° n  laws : (see M il le r  v . Law  Accident 
, >,HU'rance ■ Company L im ite d  (9 Asp. M ar. 
P " ’ C a s /¡J 86 ; 88 L .  T . R ep. 3 7 1 ; (1903)

K . j?, 712). B u t  when one set o f
“ nderw rite rs  excluded fro m  th e ir  p o lic y  losses 
covered b y  the  f.c.s. clause, an o the r set 
' un de rw rite rs  were ready to  cover losses 
excluded fro m  th a t  p o lic y  b y  th e  same clause. 
, s Was said b y  E r ie , C.J. in  Ion ides  v . The 
r, nicersal M a rin e  Insurance Company (14 

• R- (N . S.), a t p. 285 : “  The words o f th e  
c^ception in  th is  p o lic y  are to  be construed as 
ney  w o u ld  be i f  the  assured had re-assured his 
nrgo against the  pe rils  w h ich  are excepted b y  

e W arran ty  now  in  question .”  B u t  i f  so, th e

[Ct. of App.

reasoning o f De V aux  v . Salvador (sup.) w o u ld  
a p p ly , and ju s t  as in  th a t  case th e  pa ym en t o f  
damages to  ano the r sh ip  fo r  negligence was n o t 
a p ro x im a te  consequence o f the  p e ril o f  th e  sea 
co llis ion , so in  th e  present case th e  pa ym en t o f 
damages to  ano the r sh ip  fo r  negligence w ou ld  
n o t be a p ro x im a te  consequence o f  w a rlike  
opera tions. The sh ipow ner d id  n o t pay 
because he was on a w a rlik e  opera tion , b u t 
because his servants were neg ligent. As 
W illes , J. said in  th e  Ion ides  case, “  conse
quences ”  is the  same as “ effects,”  and “ in  
cons tru ing  th e  exception , we can o n ly  lo o k  a t 
th e  p ro x im a te  consequences o f h o s tilit ie s  ”  o r  
w a r lik e  opera tions. These w o u ld  be damage 
to  th e  sh ip  insured, b u t  n o t a pa ym en t to  
an o the r sh ip , th e  l ia b i l i t y  fo r  w h ich  depends 
o n ly  on negligence. W h e th e r in te n t io n a lly  o r 
u n in te n tio n a lly , th e  pa rties  have w orded clause 
19 o f th is  c h a rte r in  accordance w ith  th is  v iew . 
T he  A d m ira lty  take  re s p o n s ib ility  fo r  ce rta in  
risks  o r pe rils  ; and “  such risks  are ta ke n  on 
th e  ascerta ined va lue o f  the  steamer, i f  she be 
to ta l ly  lo s t, a t  the  t im e  o f  such loss, or, i f  she 
be in ju re d , on the  ascerta ined va lue  o f such 
in ju r y . ”  T h is  clause is p e rtin e n t to  a c la im  
fo r  loss o f  o r damage to  ship, b u t  q u ite  in a p 
p licab le  to  a c la im  under the  co llis ion  clause 
fo r  th ree -fou rths  o f th e  pa ym en t made. A n d  
th e  m arg ina l no te  : “ W a r r is k  damage o r 
loss o f sh ip  ”  expresses th e  same v iew . I  
expect th e  pa rties  d id  n o t th in k  o f the  co llis ion  
clause ; w he the r i f  th e y  had th o u g h t th e y  
w o u ld  have inc luded  i t  is a m a tte r  o f con
je c tu re , b u t  I  suspect the  A d m ira lty  w ou ld  
n o t have welcom ed a suggestion th a t  th e y  
should insure paym ents w h ich  w o u ld  o n ly  have 
had to  be made i f  th e  officers and crew prov ided  
b y  the  sh ipow ner .were neg ligent. A t  an y  ra te , 
th e  words used, w h ich  we have to  construe, 
have n o t, in  rqy  v iew , according to  w e ll recog
nised p rinc ip les  o f m arine  insurance, made the 
A d m ira lty  lia b le  to  in d e m n ify  the  shipowners 
against th is  paym en t. M r. M a cK in n o n  argued 
th a t,  tho ugh  th e  p o lic y  un d o u b te d ly  insured 
loss o f sh ip , damage to  ship, and general 
average sacrifice, a ll damages to  the  sub ject- 
m a tte r  insured, and th is  c la im  was a paym en t 
b y  the  shipowner, n o t a damage to  the  ship, ye t 
a L lo y d s ’ p o lic y  un d o u b te d ly  covered o th e r 
paym ents b y  the  sh ipow ner, such as general 
c o n tr ib u tio n , salvage w hethe r b y  agreem ent or 
v o lu n ta ry , and p a rtic u la r charges under the  
sue and la b o u r clause. B u t  a ll these sums are, 
b y  th e  old-estab lished practice  o f unde rw rite rs , 
recovered as losses b y  pe rils  insured against, 
the  perils  th e y  were made to  ave rt. Paym ents 
under the  co llis ion  clause are n o t recovered, 
as po in te d  o u t in  Xenos v . F ox  (sup.), as conse
quences o f perils  insured against, b u t under a 
special and lim ite d  prom ise to  pay, and do no t, 
in  m y  op in ion , come under clause 19 o f the  
cha rte r. F o r these reasons I  agree w ith  the  
v ie w  o f Greer, J . on th is  p o in t.

The o th e r m a tte r raised b y  th e  appeal vyas 
w hethe r d u rin g  th e  t im e  th a t  the  co llis ion  
damage repairs were being executed, the  

I A d m ira lty  were ju s tif ie d  in  s topp ing  h ire .

Adelaide Steamship Company v . The King.
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T h e y  c la im ed to  do th is  under clause 25 o f the  
cha rte r, a lleg ing  th a t  the  w o rk in g  o f  the  
steam er was suspended b y  ine ffic iency a ris ing  
fro m  “  any o th e r cause,”  i.e., damage to  h u ll.  
T h is  c la im  seems to  me to  be correct ; and to  
m ake the  A d m ira lty  insure th e  h ire  under 
clause 19 w o u ld  be to  m ake th e m  insurers 
o f fre ig h t, and n o t, as I  th in k  th e y  are, in 
surers o f sh ip  o n ly .

F o r these reasons, in  m y  op in ion , the  appeal 
shou ld  be dism issed w ith  costs.

A pp ea l dismissed.

S olic ito rs fo r  the  pe tition e rs , P arker, Garrett, 
an d  Co.

S o lic ito r fo r  th e  C rown, The Treasury  
S olic ito r.

Feb. 11, 12, and  22, 1924.
(B e fo re  Bankes, Scrutton, and Sargant,

L .J J . )

The Koursk. (a)

O N  A P P E A L  F R O M  T H E  A D M IR A L T Y  D I V I S I O N .

C o llis ion— Vessel damaged by separate acts o f two 
wrongdoing vessels— Separate acts o f neglect 
produc ing  a single in ju r y — Judgm ent against 
one wrongdoer, whether bar to an action against 
the other wrongdoer— Judgm ent unsatisfied—  
Wrongdoers not jo in t  tortfeasors.

Where separate and independent acts o f negligence 
cause o r contribute to a single in ju r y  the actors 
are not jo in t  tortfeasors, and judgm en t in  
fa v o u r o f the in ju re d  p a r ty  against one to rt
feasor does no t bar an action by such in ju re d  
p a rty  c la im in g  the same damage against the 
other tortfeasor.

The p la in t if fs ’’ vessel was sunk in  co llis ion  w ith  
the C.C. The co llis ion  was caused p a r t ly  by 
the fa u lt  o f the K . ,  belonging to the defendants, 
which collided w ith  the C.C. very shortly  before 
the C.C. collided w ith  the p la in t if fs ' vessel, and  
p a r t ly  by the fa u lt  o f the C.C., w hich con
tribu ted  to the co llis ion  w ith  the K .  There 
was no negligent act d u rin g  the in te rva l 
between the co llis ions. The p la in t if fs  recovered 
ju dg m en t against the owners o f the C.C., which  
judgm ent was on ly  p a r t ia l ly  satisfied. There
upon  the p la in t if fs  brought the present action, 
c la im in g  the same damage fo r  which they had 
recovered judgm ent against the owners o f the 
C.C.

H e ld , that the negligent acts o f the C.C. and the 
defendants' vessel being separate and inde 
pendent, the judgm ent which the p la in t if fs  had 
recovered against the C.C. was not a bar to a 
subsequent action against the defendants, no t
w iths tand ing  that the in ju r y  caused by the two 
acts o f negligence was iden tica l.

Judgm ent o f H i l l ,  J .  ( in fra ) approved.
A p p e a l  fro m  a decis ion o f  H i l l ,  J . ( in fra )  in  an
a c tio n  o f  damage b y  co llis ion .

(a) Reported by G eoffrey H u t c h in s o n , Esq.. B a rris te r- 
at-Law.

The appellants (defendants) were the owners 
of the steamship K o u rsk . The respondents 
(plaintiffs) were the owners of the steamship 
I t r ia ,  and claimed to recover from the appel' 
lants damages for injuries sustained by the 
I t r i a  in a collision which took place in Apm 
1918 between the I t r i a  and the steamship Clan 
Chisholm , which the respondents contended 
was caused by the fault of the K ou rsk .

The case is rep o rted  upon  th e  issue raised 
b y  pa r. 13 o f  th e  defence o f  th e  appe llan ts , i °  
w h ic h  th e  de fendants (appe llan ts ) p leaded th a t 
th e  p la in t if fs  (respondents) had  recovered 
ju d g m e n t aga inst th e  owners o f  th e  steamship 
Clan Chisholm  fo r  th e  damage w h ic h  the 
p la in t if fs  susta ined b y  reason o f  th e  collis ion 
between th e  I t r i a  and th e  C lan Chisholm  and 
w h ic h  th e y  c la im ed in  th is  ac tio n  aga inst the 
defendants, and th e  de fendants said th a t,  »  
c o n tra ry  to  th e ir  con ten tions th e  na v ig a tion  
o f  th e  K o u rs k  was in  a n y  w a y  responsible f ° r 
th e  loss o f o r  damage to  th e  I t r ia ,  th e  p la in tiffs  
had suffered damage b y  reason o f  a jo in t  to r t  
co m m itte d  jo in t ly  b y  th e  owners o f  th e  Clan 
Chisholm  and  th e  owners o f  th e  K o u rs k  o r  th e ir  
servants and had recovered ju d g m e n t against 
one o f  th e  said jo in t  to rtfe aso rs  and  were not 
e n tit le d  to  proceed against th e  o the r.

The fo llo w in g  s ta tem ent o f facts is taken 
fro m  th e  ju d g m e n t o f H i l l ,  J . :

“ On the  18 th  A p r i l 1918 a co llis ion  took 
place between the  Clan Chisholm  and  the 
K oursk , and a lm ost im m e d ia te ly  a fterw ards 
th e  Clan Chisholm  co llided  w ith  and sank the 
I t r ia .  The owners o f the  I t r ia ,  w ho are the 
present p la in t if fs , issued a w r i t  against the 
C lan Chisholm  on the  29 th  M a y  1918, and in 
th a t  ac tio n , w hen the  defence came to  he 
de livered, th e  owners o f th e  Clan Chisholm  
said th e  blam e was e n tire ly  due to  th e  K ou rsk■ 
U p on  th a t  th e  p la in t if fs  issued a w r i t  in  rent- 
against th e  owners o f th e  K ou rsk  on  th e  2nd 
A ug . 1918. T h e y  d id  n o t a rrest o r  seek to 
arrest the  K oursk , p ro b a b ly  fo r  the  reason, aS 
appears fro m  L lo y d ’s L is t  o f the  22nd June 
1918, th a t  th is  c o u rt in  an a c tio n  between the 
Clan Chisholm  and the  K ou rsk  had decided 
th a t  a w a rra n t o f arrest against th e  Koursk  
cou ld  n o t be issued upon th e  ground  th a t  she 
was in  the  em p loy o f  the  B r it is h  G overnm ent- 
The w r i t  o f  th e  present p la in t if fs , th e  owners 
o f  th e  I t r ia ,  against the  K o u rsk  was served on 
th e  2 8 th  Feb. 1919, and an appearance W»s 
entered on. th e  5 th  M arch  1919. The ac tio n  ot 
the  p la in t if fs  against the  owners o f  th e  Clan 
Chisholm  proceeded and was t r ie d  a t th e  same 
t im e  as cross actions between th e  Clan Chisholm  
and th e  K oursk . T h a t t r ia l  was on the  1-U 1 
M arch  1919. On th e  25 th  M arch  1919 the 
A d m ira lty  C ourt gave ju d g m e n t fo r  th e  plaiU" 
t if fs ,  the  owners o f the  I t r ia ,  against the  Clan 
Chisholm, and also a ju d g m e n t o f  b o th  to 
blam e in  th e  consolida ted ac tio n  o f the  Koursk  
and Clan Chisholm. T h a t w e n t to  the  Coiir 
o f  A ppea l, and th e  ju d g m e n t was varied . *■ 
w e n t to  th e  House o f Lo rds, where the  judgmeU 
o f th e  A d m ira lty  C ourt was restored, on th e 
17 th  Feb. 1920. On th e  5 th  M arch  1920 the
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Cian Chisholm  b ro u g h t an ac tio n  fo r  lim ita t io n  
° f  l ia b i l i t y  against th e  owners o f th e  I t r ia .  A  
decree was m ade on th e  21st June 1920, and 
the reg is tra r’s re p o rt in  fa v o u r o f  th e  owners 

the  I t r i a  was made on th e  2 9 th  N o v . 1920.
I f  m ay be supposed fro m  th e  fa c t th a t  the  
I t r ia  was sunk th a t  th e  Clan Chisholm 's 
h m ita tio n  am o un t fe ll v e ry  fa r  sh o rt o f sa tis fy - 

th e  damage suffered b y  th e  present p la in 
t s .  The o n ly  date I  need m en tion  is, I  th in k ,  
tha t in  th is  year— on th e  27 th  Feb— the  
Koursk was arrested in  th e  present ac tion , and 
the pleadings were a ll in  th is  year. T he  reason 
wh y  the  K ou rsk  was n o t arrested sooner was 
tha t, u n t i l  a decision, in  th e  Com m ercia l C ourt 
'tvh ich, I  th in k ,  was g iven  th is  year), i t  was n o t 
aPparent th a t  the  K ou rsk , am ongst o ther 
d 'ip s  said to  belong to  th e  Russian V o lun te e r 
meet, were free fro m  B r it is h  G overnm ent 
c° n tro l.”

Stephens, K .C . and D arby  fo r  th e  p la in 
tiffs .

La in g , K .C . and Dum as  fo r  th e  defendants.

C ur. adv. vu lt.

J u ly  2, 1923.— Hill, J . (a fte r  s ta tin g  the  
^ c ts  as above) gave the  fo llo w in g  ju d g m e n t: 
The present s u it was heard  b y  me la s t 
tfkm th , and I  fou nd  th e  K ou rsk  to  b lam e.
1 had a lreadv  fou nd  in  the  prev ious ac tion  
th e Clan Chisholm  to  b lam e. T he  question 
'''h ieh n ow  arises is th is  : The  p la in t if fs  
have recovered ju d g m e n t against th e  Clan  
Chisholm ; can th e y  now  recover ju d g m e n t 
against th e  K ou rsk  ? I f  b o th  actions had been 

tog e the r th e n , o f course, th e  p la in t if fs  
" ()u ld  have recovered ju d g m e n t against b o th  
the owners o f th e  K ou rsk  and th e  owners o f 
the Clan Chisholm, and each o f those defendants 
jyou ld have beep lia b le  fo r  th e  fu l l  am o un t o f 
the p la in t if fs ’ damages. B u t  w h a t is sa id  is 
th a t inasm uch as on th e  2 5 th  M arch  1919, th e  
P la in tiffs  recovered ju d g m e n t against th e  owners 
o f the  Clan Chisholm  the re  was a r ig h t  o f 
Recovery against th e  owners o f th e  K ou rsk , 
then and the re  de te rm ined . I  understand th a t  
’ t  is n o t d ispu ted  th a t  a t com m on la w , i f  the  
t ° r t  o f th e  K ou rsk  and th e  C lan Chisholm  in  
yam aging the  I t r ia  is one, the n  recovery and 
Judgment b y  th e  p la in t if fs  against th e  Clan  
Chisholm, w he the r satisfied o r n o t, w i l l  p re ven t 
r<-Covery against the  K oursk .
. I  am  here using f ig u ra tiv e  language, I  know , 
° r  b re v ity , b u t, o f  course, w hen you  ta lk  o f 

‘■he nam e o f a sh ip  you  ou gh t re a lly , to  ta lk  
o i the  owners o f the  sh ip , b u t no one w il l  
^ u n d e r s ta n d  me when I  am  speaking o f the  
to rt  o f th e  K o u rsk  and o f the  Clan Chisholm, 
and o f recovery o f th e  one against the  o ther, 
th a t  re a lly  raises th is  p o in t : W as th e  t o r t  o f 
r.;'e K ou rsk  and th e  Clan Chisholm  one o r tw o  ? 
, he damage was one, o f th a t  the re  is no d o ub t, 

l ‘ l  th a t  is o n ly  one elem ent in  the  to r t .  I t  was 
ay  ac tio n  o f negligence. Perhaps we m ay ta lk  
a ‘>out an ac tio n  o f trespass, b u t in  the  fo rm  
la w h ich  i t  is always launched in  th is  c o u rt 
’ ms always an ac tio n  on the  case in  negligence—  
,!e to r t  is negligence causing damage— and,

in  m y  v ie w , b o th  elements m ust be ta ke n  as 
one, th e  one in ju r ia  causing one damage.
I t  is n o t always easy to  d is ting u ish , where a 
w rong  has been c o m m itte d  b y  m ore th a n  one 
person, w hethe r th e  w rong  is one w rong  in  
w h ich  tw o  co-operate, o r separate wrongs w h ich  
happen to  produce one effective  damage. 
Some o f th e  cases referred- to , o f course, are 
s im ple enough. Take  Brinsm ead  v . H a rriso n  
(27 L .  T . R ep. 99 ; L .  R ep. 7 C. P . 547)— a case 
o f de tinue— th e  de tinue o f a single a rtic le  by  
one m an b y  th e  orders o f ano the r— th a t  is a 
sim ple case o f a sim ple ac t. A n o th e r case th a t  
has been re ferred to , Sadler v . Great Western 
R a ilw ay  Company (74 L .  T . R ep. 561 ; (1896) 
A . C. 450), is  a c lear case o f nuisance b y  the  
ne ighbours on e ith e r side. N o body has been 
able to  f in d  an y  case in  w h ich  th e  m a tte r  has 
been decided where th e  p la in t if f  has com pla ined 
o f  negligence. M r. L a in g  has re ferred me to  
several cases in  th e  A d m ira lty  D iv is io n  w h ich  
I  w i l l  re fe r to .  M r. Stephens re ferred me a t 
th e  la s t hearing  to  expressions in  judgm en ts  
o f  Collins, L .J . ,  o r th e  M aster o f th e  R o lls ,
I  am  n o t sure w h ich , b u t  the re  is no decision. 
Y o u  m ay  say a t any ra te  o f these com m on la w  
cases th a t  th e y  do n o t t re a t i t  as obvious th a t  
where the re  is one damage tw o  negligences 
w h ich  com bine to  produce i t  canno t be separate 
to r ts . I n  Thompson v . The London County 
Council (80 L .  T . R ep. 512 ; (1899) 1 Q. B . 840) 
the re  were tw o  separate actions o f negligence, 
b u t  in  dea ling  w ith  th e  m a tte r  Collins, L .J .  
says th is  on page 844 : “  A n  a rgum ent was 
presented to  us w h ich , i t  appears to  me, was 
based upon  a fa llacy , th a t  was th a t,  because 
th e  p la in t if fs  had c la im ed o n ly  one damage, 
there fore  th e ir  cause o f ac tio n  was necessarily 
one also, how ever m any persons th e y  chose 
to  p u t  on  the  w r i t  as b r in g in g  a b o u t th a t  one 
damage. I t  seems to  me th a t  th a t  is no te s t 
a t a ll. The damage is one th in g , and the  
in ju r ia  is another. W h a t constitu tes th e  cause 
o f ac tio n  is the  in ju r ia ,  th e  w rong  done b y  a 
separate to rtfe aso r ; and w hen we analyse 
th is  case (the  facts are n o t in  d ispu te ) we find  
we are dealing w ith  i t  upon th e  assum ption 
th a t  the  tw o  acts w h ich  were done, th e  one b y  
th e  Lond on  C o un ty  Council and the  o th e r by  
th e  N ew  R iv e r  Com pany, are e n t ire ly  d iscon
nected to r ts — each o f the m  a separate in ju r ia
__i f  i t  be in ju r ia  a t a ll— q u ite  d is tin c t th e  one
fro m  th e  o th e r.”

In  B ulloch  v . The London General Omnibus 
Company th e  p o in t th a t  is now  raised was 
aro-ued a t considerable le n g th  (95 L .  T . Rep. 
9 0 5 ; (1907) 1 K .  B . 264). T h a t was an 
action  o f negligence in  th e  d r iv in g  and m anage
m en t o f la n d  vehicles. The p la in t if f ,  who was 
in ju re d , had jo in e d  b o th  th e  om nibus com pany 
and th e  owners o f a c a rt and th e  s ta tem ent 
o f c la im  alleged th a t  the p la in t if f  had received 
personal in ju r ie s  fro m  th e ir  jo in t  negligence, 
and, a lte rn a tiv e ly , th a t  he had suffered fro m  
the  separate in ju r ie s  o f each o f th e  defendants. 
Negligence was fou nd  against one, and the  
question  arose ab ou t costs. There was w h a t 
th e  M aster o f the  R o lls  described as an elaborate
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a rgum en t (and so i t  appears to  have been fro m  
the  notes) based upon th e  con ten tio n  th a t  the re  
were tw o  separate causes o f ac tio n  and th a t  
th e y  never ough t to  have been jo ine d  in  one 
ac tion . W h a t the  M aster o f the  R o lls  said 
was : “  A n  e laborate a rgum ent has been
addressed to  us upon ano the r p o in t w h ich  is 
said to  a ffo rd  a g round fo r  im p ug n in g  th e  order, 
th e  p o in t being th a t  the re  had been a m is 
jo in d e r  o f  separate causes o f  ac tion . I f  in  fa c t 
the re  was such a m is jo in d e r i t  was fo r  th e  de
fendants to  take  steps to  rem edy i t  ; no such 
steps were take n , and i t  is m uch too  la te  to  
com p la in  o f th e  ir re g u la r ity  i f  the re  was one.”  
T he  c o u rt d id  n o t decide w hethe r th e y  were 
separate causes o f ac tio n  o r n o t— i t  m ere ly  said 
i t  was too  la te  to  take  the  p o in t. The m a tte r 
was argued la te r on, and i t  w o u ld  have been a 
s im ple answer to  the  a rgum ent to  say : “  T h is  
was a jo in t  t o r t . ”  W hen we speak abou t 
im p ro p e r ly  jo in in g  tw o  people w ho had com 
m itte d  a jo in t  to r t  we do n o t get m uch  fro m  
th e  com m on la w  cases, except th a t  we cannot 
fin d  a n y  case o f an ac tio n  fo r  negligence in  
w h ich  th e  d o c tr in e ' contended fo r  b y  M r. 
L a in g  applies. There are ce rta in  A d m ira lty  
cases w h ich  M r. L a in g  v e ry  p ro p e rly  re ferred 
me to  w h ich  have used language in  w h ich  
a p p a re n tly  the  persons in  charge o f tw o  
ships were each separa te ly neg ligent, and the  
negligence p roduc ing  one damage has been 
spoken o f as th a t  o f jo in t  to rtfeaso rs . In  
tw o  o f these cases i t  seems p re tty  c lear th a t  the  
language w h ich  was used was q u ite  adequate—  
in  The A von  and Thomas J o llif fe  (6 Asp. 
M a r. Law . Cas. 605 ; 63 L .  T . R ep. 712 ; (1891) 
P . 7), and in  The E ng lishm an and The A ustra lia  
(7 A sp. M a r. L a w  Cas. 605 ; 72 L .  T . R ep. 203 ; 
(1895) P . 212)— to  in d ica te  th a t  th e  ac t o r 
neglect was jo in t .  I t  was a case o f m aste r 
and servant— tu g  and to w — co-opera ting  a t 
one tim e  in  excessive speed and a t ano the r t im e  
in  en te ring  o r leav ing  a dock a t an im p rope r 
t im e . There was no question  th a t  the  ac t was 
jo in t  and th a t  o n ly  tw o  people were co-opera t
in g . In  The Devonshire (10 A sp. M ar. La w  
Cas. 210 ; 107 L .  T . R ep. 179 ; (1912) A . C. 634) 
and The W . H .,  No. 1 and The K n ig h t E ira n t  
(11 A sp. M ar. L a w  Cas. 407 ; 102 L .  T . Rep. 
643 ; (1910) P . 199), and I  th in k  in  The F ra n k -  
land  (9 Asp. M ar. L a w  Cas. 196 ; 84 L . T .  Rep. 
395 ; (1901) P . 161) th a t  canno t be said. 
T he  acts p ro du c ing  the  one damage seem to  
have been separate, tho ugh , be ing com bined, 
th e y  produced one damage. The com bined 
e ffec t was one damage.

In  th e  House o f Lo rds, in  the  case o f  The 
Devonshire (sup.) L o rd  A tk in s o n  tre a te d  the  
de linquen ts  as jo in t  to rtfeaso rs , and L o rd  
M ersey speaks o f the m  as jo in t  to rtfeasors, 
and says th e y  were consequently  jo in t ly  liab le , 
and  S ir F rancis  Jeune, in  The F ra n k la n d  
(sup.) speaks o f th e m  as jo in t  to rtfeasors. 
In  none o f those cases d id  the  question  th a t  we 
have to  consider present its e lf  fo r  decision. 
In  each case the  ju d g m e n t w o u ld  have been 
precise ly th e  same i f  th e  w o rd  “  jo in t  ”  had been 
le f t  o u t, and th e  persons in v o lv e d  had been

spoken o f as “  to rtfe a s o rs .”  I n  m y  v ie w  i t  
w o u ld  be v e ry  dangerous to  conclude fro m  any 
o f  those th ree  ju dg m en ts  th a t  th e  judges who 
gave th e m  were d ire c tin g  th e ir  m inds  to  the 
p ro b lem  w h ic h  we have to  deal w i th  to-day- 
T h e y  do n o t seem to  be a n y  rea l assistance to 
m e. I  t h in k  th a t  th e  qu es tio n  m u s t always 
be one dependent upon th e  p a r t ic u la r  facts ot 
th e  case. W here the re  are tw o  neg ligent 
persons causing one damage I  t h in k  y o u  have 
to  f in d  o u t, are th e y  p a r t ic ip a t in g  in  one 
a c t o r  are th e y  ta k in g  p a r t  in  separate acts 
o f  negligence com b in ing  to  produce th e  same 
dam age ? I  t h in k  we m u s t lo o k  a t th e  facts 
fo r  th a t .  I  t h in k  th e  m a tte r  m a y  also be fa ir ly  
tes ted  in  th e  w a y  th a t  M r. Stephens suggested 
b y  cons idering  w h a t y o u  have to  p lead, t t  
y o u  w o u ld  have to  m ake q u ite  separate charges 
o f  negligence aga ins t th e  one fro m  those 
w h ic h  yo u  w o u ld  have to  m ake aga ins t the 
o th e r, th e n  yo u  have a te s t as to  whether 
th e y  are b o th  o f  th e m  ta k in g  p a r t  in  one act 
o r  neg lect, o r w h e the r th e y  are g u ilty  °* 
separate acts o f  neg lect, w h ich  com bined to 
e ffect one dam age. N o w  a p p ly  th a t  to  the 
present case. There  were tw o  q u ite  separate 
acts, o r  neglects, w h ich , b y  th e ir  combined 
effect, caused th e  C lan Chisholm  to  ru n  in to  and 
s in k  th e  I t r ia .  Those in  charge o f th e  K o u rs'c 
were g u i l t y  o f  w a n t o f  due care tow a rds  the 
I t r ia ,  because th e y  a llow ed th e  K o u rs k  to  gej; 
o u t o f  p o s it io n  in  th e  convoy , and d id  no 
co rre c t th a t  m is take , and b ro u g h t themselves 
in to  c o llis io n  w ith  th e  C lan Chisholm , ana 
th e re b y  c o n tr ib u te d  one o f  th e  causes which 
d rove  th e  C lan  Chisholm  aga inst th e  I t r ia .  ^ e 
C lan Chisholm  was in  fa u lt ,  because, be ing Pu 
in  a dangerous s itu a t io n  b y  th e  K o u rsk , those 
in  charge o f  her d id  n o t reverse, w ith  the 
re s u lt th a t  she d id  n o t p re v e n t he rse lf iro n 1 
be ing  d r iv e n  aga inst th e  I t r ia .  I t  was the 
com bined e ffect o f those tw o  separate acts 0 
negligence w h ich , in  m y  v ie w , produced th e 
one dam age, and  in  m y  v ie w  th a t  is n o t ohe 
t o r t ,  b u t  is  tw o  to r ts .  The p r in c ip le , the re fo re ’ 
contended fo r  does n o t a p p ly  to  the  facts 0 
th is  p a r t ic u la r  case.

T h a t be ing so i t  is unnecessary fo r  me t0 
consider th e  fu r th e r  p o in t w h ic h  M r. S tephcIlS 
ra ised , na m e ly , th a t  the re  shou ld  be soh1® 
d iffe rence in  th is  m a tte r  between th e  appl>c3’ 
t io n  o f  th e  com m on la w  ru le  and  o f  th  
A d m ira lty  ru le . I t  is enough fo r  me to  s3v 
th a t  tre a t in g  th e  com m on la w  ru le  as app lica t”  
to  th is  c o u rt i t  is  a ru le  w h ic h  does n o t, b? 
th e  fac ts  o f  th is  case, d e p rive  th e  p la in t i*  
o f  th e ir  r ig h t  o f  a c tio n  aga ins t th e  owners o 
th e  K o u rsk . I  have a lrea dy  pronounced th  
K o u rs k  to  b lam e, and the re  w i l l  be judgm c*1 
a cco rd in g ly .

The de fendants appealed. ,
D un lop , K .C . and Dum as  fo r  the  appe*t  

la n ts .— H i l l ,  J . was w rong  in  h o ld in g  th 3 
because th e  acts o f negligence on the  uW 
Chisholm  and th e  K ou rsk  were d iffe re n t th  
to r ts  were separate. A  t o r t  becomes a j olI1„j- 
t o r t  because the  damage suffered b y  the  p la in t' 
has been produced b y  th e  com bined acts 0
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Negligence o f d iffe re n t persons. There is o n ly  
one w rong  in  th is  ease, and n o t tw o  d is tin c t 
■Wrongs. There fore ju d g m e n t against th e  Clan  
Chisholm, is a ba r to  an a c tio n  against th e  K ou rsk  
since ju d g m e n t against one jo in t  to rtfe a so r bars 
an a c tio n  against the  o th e r :

K in g  v . Hoare, 13 M . &  W . 494 ;
B uck land  v . Johnson, 1854, 15 C. B . 145 ;
Brinsm ead  v . H a rriso n , 27 L .  T . R ep. 99 ; 

L .  R ep. 6 C. P . 584 ;
London Association fo r  Prolection o f Trade  

v .  Greenlands L im ited , 114 L .  T . R ep. 
434 ; (1916) 2 A . C. 15.

I f  the  w rong  is ac tionab le  per se, w ith o u t p ro o f 
° f  special damage, th e  w ro n g fu l ac t m us t be 
done b y  tw o  persons ac tin g  in  concert in  o rder 
th a t th e y  m ay be jo in t  to rtfeaso rs . B u t  where 
the w ro n g fu l ac t causes actua l damage, i t  is 
suffic ient th a t  tw o  o r m ore w ro n g fu l acts 
com bine to  produce a single damage in  o rder th a t  
the actors m ay  be jo in t  to rtfeaso rs . Reference 
"■'as made to  :

Thompson v .  London County Council, 
80 L .  T . R ep. 512 ; (1899) 1 Q. B . 840 ;

B ullock  v . London General Omnibus Corn* 
pany, 95 L .  T . R ep. 905 : (1907) 1 K .  B . 
264 ;

Goldrei Foucard  and Son v . S in c la ir , 118 
L .  T . R ep. 147 ; (1918) 1 K .  B . 180 ;

Salfo rd  Corporation  v . Lever, 63 L .  T . R ep. 
658 ; (1891) 1 Q. B . 168.

There are ce rta in  A d m ira lty  decisions in  w h ich  
damage to  a vessel b y  th e  separate acts o f 
Negligence o f tw o  o th e r vessels has been trea ted , 
° r  re ferred to  ju d ic ia l ly  as ha v in g  been caused 
hy  a jo in t  t o r t  :

The B ern ina , 6 Asp. M ar. L a w  Cas. 257 : 
58 L . T . R ep. 423 ; 13 A p p . Cas. 1 ;

The Avon  and Thomas J o liffe , 6 A sp. M ar. 
L a w  Cas. 605 ; 63 L .  T . R ep. 712 ; (1891),
P . 7 ;

The E ng lishm an  and The A u s tra lia , 7 
A sp. M a r. L a w  Cas. 605 ; 72 L .  T . R ep. 
203 ; (1895) P . 212 ;

The W . H . N o . 1 and The K n ig h t E rra n t, 
11 Asp. M a r. L a w  Cas. 407 ; 102 L .  T . 
R ep. 643 ; (1910) P . 199 ;

The Devonshire, 10 Asp. M a r. L a w  Cas. 
210 ; 107 L .  T . R ep. 179 ; (1912) A . C. 
634 ;

The F ra n k la n d , 9 A sp. M ar. L a w  Cas. 196 ; 
84 L .  T . R ep. 395 ; (1902) P . 161.

The decisions in  Sadler v . Great Western B a il-  
Wa)I Company (74 L .  T . R ep. 561 ; (1896) A . C. 
t^ b )  and Thompson v . London County Council 
\sup.) are no t a u th o ritie s  against th e  appe llan ts ’ 
con tention , since the  question raised in  these 
cases was w hethe r the re  had been a m is jo in de r

pa rties . v See also Frankenburg  v . Great 
Horseless Carriage Company (81 L .  T . Rep.

; (1900) 1 Q. B . 504). The reason fo r  the  
r Nle is th a t  when ju d g m e n t is ob ta ined  against 
one to rtfe a so r th e  cause o f  ac tio n  trans it in  rem  
3udicatam, and the  o th e r to rtfe a so r is neees- 
sa r ily  released. The te s t m us t the re fo re  be 
w hether the re  was a single damage, and n o t

V o l . X V I . ,  N ,  S.

w hethe r the re  were separate acts o f  negligence. 
The respondents had recovered ju d g m e n t 
against th e  owners o f  th e  Clan Chisholm , and 
upon  th is  p r in c ip le  th e ir  cause o f ac tio n  (i.e., the  
do ing o f th e  damage to  th e  I t r ia )  trans it in  rem  
ju d ica tam , and the  appe llan ts are the re by  
released. Reference was also made to  :

Re Becu, 118 L .  T . R ep. 629 (Sw in fen 
E a d y , L .J . ,  a t  p . 632) ;

Sm urthw aite  v . H a nn ay, 71 L .  T . R ep. 
157 ; (1894) A . C. 494 ;

O'Keeffe v . W alsh, 1903, 2 I .  R . 681 ;
P h illip s  v . Berrym an, 1783, 3 D oug . 286 ;
R atc liffe  v . Evans, 66 L . T . R ep. 794 

(1892) 2 Q. B . 524 ;
M a r t in  v . Kennedy, 1800, 2 Bos. &  P. 69 ;
B runsdon  v . H um phrey, 1884, 51 L .  T . 

R ep. 529 14 Q. B . D iv .  141 ;
Hoare  v . N ib le tt, 64 L .  T . R ep. 659 ; (1891)

1 Q. B . 781 ;
D ay  v . Porter, 1838, 2 M . &  R ob . 151 ;
M o rr is  v . Robinson, 1824, 3 B . &  C. 196 ;
D arley M a in  C o llie ry  v . M itch e ll, 1886, 

54 L .  T . R ep. 882 ; 11 A pp . Cas. 127.

Stephens, K .C . and D arby  fo r  th e  respondents. 
— There was no e lection  to  sue th e  owners o f 
th e  Clan Chisholm. The owners o f  th e  K oursk  
were n o t sued because th e  K o u rsk  be ing under 
re q u is it io n  the  ac tio n  against th e m  cou ld  n o t 
be proceeded w ith .  In  o rder th a t  a t o r t  m ay 
be a jo in t  t o r t  the re  m us t be a jo in t  in ju r ia ,  
as w e ll as a single dam num . I t  does n o t fo llo w  
fro m  the  fa c t th a t  the re  is one dam num  th a t  
the re  are tw o  in ju rice . T w o  d is t in c t acts o f 
negligence caused the  s in k in g  o f th e  I t r ia ,  i.e ., 
th e  p o r tin g  o f th e  K ou rsk  and th e  fa ilu re  o f the  
Clan Chisholm  to  reverse in  due tim e . The 
case against th e  Clan Chisholm  was the re fo re  
d iffe re n t, and rested upon d iffe re n t evidence. 
I t  is a test o f a jo in t  t o r t  to  see w he the r th e  case 
against each to rtfe aso r rests upon  th e  same 
evidence • (see Bow en, L .J .  in  Brunsdon  v . 
H um phrey, sup.). The observations w h ich  were 
used in  th e  A d m ira lty  cases w h ich  have been 
re ferred to  were obiter, and in  some instances 
where the  expression “  jo in t  to rtfe a so r ”  is em 
p loyed, “  to rtfe aso r ”  m ig h t have been equa lly  
as a p p ro p ria te ly  em ployed. The appe llan ts ’ 
con ten tio n  cou ld  have been take n , b u t was no t, 
in  The M orgenry  and The Blackrock  (8 Asp. 
M ar. L a w  Cas. 591 ; 81 L .  T . R ep. 417 ; (1900)
P . 1). Reference was also made to  The 
D ru m la n rig  (11 Asp. M ar. L a w  Cas. 520 ; 103 
L . T . R ep. 773 ; (1911) B . C. 16). I n  any v iew  
o f th e  facts, supposing th a t  the re  was one t o r t  
and n o t tw o  to rts , the  com m on la w  ru le  as to  
jo in t  to rtfeasors does n o t a p p ly  in  A d m ira lty  
ow ing  to  the  existence o f th e  r ig h t  to  l im ita t io n  
o f  l ia b i l i t y .

D un lop , K .C . rep lied . C ur. adv. vu lt.

Feb. 22.— Bankes, L .J .  read the  fo llo w in g  
ju d g m e n t :

The question  fo r  decision in  th is  appeal is 
w he the r a ju d g m e n t recovered b y  th e  respon
dents against the  owners o f the  steam ship Clan  
Chisholm  is a ba r to  th e  present a c tio n  b rough t

c c c
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b y  th e  respondents against th e  appe llan ts . 
The m a te ria l facts  w h ich  raise th e  question  
are as fo llow s : Three vessels, th e  I t r ia ,  the  
Clan Chisholm  and th e  K ou rsk , w i th  tw o  
others were in  convoy  in  lin e  abreast. The 
I t r ia  was the  gu ide vessel in  th e  cen tre , ha v in g  
th e  Clan Chisholm  n e x t her on her p o r t  side 
and th e  K o u rsk  beyond th e  C la il Chisholm . 
O w ing  to  the  neg ligen t n a v ig a tio n  o f  the  
K oursk , th a t  vessel fa ile d  to  keep p o s it io n  and 
th rea tened  to  ru n  in to  th e  C lan Chisholm , 
whereupon, in  o rder to  avo id  th e  co llis ion , the  
C lan Chisholm  p o rte d  and k e p t he r speed. In  
sp ite  o f  th is  m anœ uvre the  tw o  vessels co llided , 
and  as a re su lt o f  th e  Clan Chisholm ’s p o r tin g  
and keeping her speed she ra n  in to  th e  I t r ia .  
A  nu m ber o f  actions were b ro u g h t. The 
owners o f the  I t r i a  sued th e  owners o f  th e  
C lan Chisholm , and the  owners o f the  la t te r  
vessel sued th e  K oursk . These tw o  actions 
were tr ie d  toge the r, and i t  was decided th a t  as 
between th e  I t r i a  and th e  C lan Chisholm  the  
la t te r  was alone to  b lam e fo r  the  co llis ion  
between those tw o  vessels, and th a t  as between 
th e  C lan Chisholm  and  th e  K o u rsk  b o th  vessels 
were to  b lam e fo r  th e  co llis ion  between them , 
th o u g h  th e  blam e was ap po rtione d  as to  tw o - 
th ird s  to  th e  K o u rsk  and o n e -th ird  to  th e  Clan  
Chisholm . The am o un t recoverable fro m  the  
owners o f the  Clan Chisholm, unde r th e  ju d g m e n t 
recovered aga inst th e m  b y  th e  owners o f  the  
I t r i a  was n o t n e a rly  su ffic ie n t to  cover the  
la t te r ’s loss, as th e  Clan Chisholm  had ta ke n  
th e  usual proceedings to  l im i t  her l ia b i l i t y  to  
th e  s ta tu to ry  sum . I t  was under these c irc u m 
stances th a t  th e  present a c tio n  was b ro ug h t, 
in  w h ic h  th e  owners o f th e  I t r ia  c la im ed a 
ju d g m e n t against the  owners o f  th e  K o u rsk  
fo r  th e  damage and loss occasioned b y  the  
loss o f  th e  I t r i a  and  a reference to  th e  re g is tra r 
and m erchants to  assess th e  a m o un t the reo f. 
T o  th is  c la im  th e  de fendan t pleaded th a t  the  
damage com p la ined o f was the  re su lt o f  the  
jo in t  t o r t  c o m m itte d  b y  those in  charge o f  the  
K o u rs k  a n d  o f  th e  Clan Chisholm , and th a t  th e  
ju d g m e n t recovered aga inst th e  la t te r  was a 
b a r to  th e  present ac tion .

There is no d o u b t, and H i l l ,  J . so found , 
th a t  the  com bined negligence o f  those in  
charge o f  the  Clan Chisholm  and the  K o u rsk  
had  th e  effect o f b r in g in g  a b o u t th e  co llis ion  
o f  th e  Clan Chisholm  w ith  the  I t r ia .  The 
question  fo r  decision is w he the r the  ru le  
o r ig in a lly  la id  dow n in  B row n  v . Wootton 
(1606 Y e lv . 67), and approved in  K in g  v . 
Hoare  (13 M . &  W ., 494, 504), and accepted 
in  Brinsm ead  v . H a rris o n  (27 L . T . R ep. 99 ; 
L .  R ep. 6 C. P . 584), applies to  the  facts 
o f th is  case. The ru le  s h o r tly  s ta ted  b y  
W illes , J . in  the  la s t-m e n tio ned  case is th is  : 
“  I f  tw o  c o m m it a jo in t  t o r t  th e  ju d g m e n t 
against one is o f  its e lf  w ith o u t execu tion  a 
su ffic ie n t ba r to  an a c tio n  aga inst th e  o th e r 
fo r  th e  same cause.”  I t  is curious to  no tice  
th e  d iffe re n t reasons g iven  b y  d iffe re n t judges 
fo r  th e  ru le . I t  is unnecessary to  discuss them , 
as th e  rid e  m us t be accepted. I t  is  a cu rious 
fa'ct also th a t ,  a t  an y  ra te  so fa r  as m y  researches

go, th e  question  o f w h a t con s titu tes  a “  jo in t  
t o r t  ”  o r  “  the  same cause ”  w ith in  the  m eaning 
o f  th e  ru le  has never been c lose ly considered 
in  a n y  rep o rted  case. T he  te s t o f w he the r th is  
ru le  applies o r n o t has som etim es been said 
to  be w he the r th e  cause o f  a c tio n  aga inst the 
tw o  persons sa id  to  be jo in t  to rtfeaso rs  is the 
same o r d iffe re n t. W ith  subm ission to  those 
w ho have he ld  th a t  v ie w , I  th in k  th a t  th is  
canno t be considered an exhaustive  te s t, as I  
can im ag ine  cases in  w h ich  as aga inst tw n  
obvious to rtfeaso rs  i t  w o u ld  be q u ite  possible 
to  fram e tw o  q u ite  d is t in c t  causes o f action 
in  respect o f the  in ju r y  caused b y  th e  jo in t  
to r t .  As an instance I  m a y  ta ke  the  case 
where A . B . and  C. conspire to  assault X-> 
and A . and B . c o m m it the  assault. X .  w ould 
have a cause o f a c tio n  fo r  assault and b a tte ry  
against A . and B ., and q u ite  a separate cause 
o f  a c tio n  against C. fo r  th e  consp iracy i f  he 
elected to  proceed aga inst th e  jo in t  tortfeasors 
separa te ly . I n  K in g  v . I ib a re  (sup.) P arke , B- 
u n d o u b te d ly  adopts th e  cause o f a c tio n  test 
where he says : “  I f  the re  be a breach o f
c o n tra c t, o r  w ro ng  done, o r an y  o th e r cause 
o f a c tio n  b y  one against another, and ju dg m en t 
be recovered in  a c o u rt o f  record, the  ju dg m en t 
is a ba r to  th e  o r ig in a l cau,se o f  ac tio n , because 
i t  is  th e re b y  reduced to  a c e rta in ty , and the 
ob je c t o f  the  s u it  a tta in e d , so fa r  as i t  can be 
a t th a t  stage ; and i t  w o u ld  be useless and 
vexa tious  to  sub ject th e  de fendant to  another 
s u it fo r  the  purpose o f o b ta in in g  th e  same 
re su lt. Hence th e  legal m a x im , T ra n s it in  rent 
jud ica tam — the  cause o f a c tio n  is changed in to  
m a tte r  o f  record, w h ic h  is o f a h ighe r na ture , 
and th e  in fe r io r  rem edy is m erged in  the  
h igher. T h is  appears to  be e q ua lly  tru e  where 
the re  is b u t  one cause o f ac tio n , w hethe r i t  
be against a s ingle person o r m an y. The 
ju d g m e n t o f  a c o u rt o f record changes the 
n a tu re  o f  th a t  cause o f ac tio n , and p reven ts i t  
be ing the  sub jec t o f ano the r s u it,  and th e  cause 
o f ac tio n , being single, canno t a fte rw a rds  be 
d iv id e d  in to  tw o .”  The learned judge  appear’  
to  me to  be dea ling  w ith  a case where the re  Is 
o n ly  one possible cause o f  ac tio n , o r substan
t ia l ly  o n ly  one cause o f ac tio n , as he speaks or 
th e  cause o f  ac tio n  “  be ing s ing le .”  In  such 
a case th e  tes t is no d o u b t an accurate one.

As I  have a lrea dy  said, I  can And no case in 
w h ich  the  question  has been closely considered, 
b u t  I  do f in d  d ic ta  w h ich  sup po rt b o th  sides 
o f th e  a rgum en t w h ich  has been addressed t°  
th is  c o u rt. There is no d o u b t th a t  b o th  in 
th e  case o f The Devonshire (10 Asp. M ar. L n 'v’ 
Cas. 210 ; 107 L .  T . R ep. 179 ; (1 9 l3)
A . C. 634, 657) L o rd  A tk in s o n , and in  the  case 
o f  The W . H . N o . 1 (11 A sp. M ar. L a w  Cas- 
407, 408 ; 102 L .  T . R ep. 643 ; (1910) P- i " ’ 
204), th e  th e n  p res ident, spoke o f w h !l 
appear to  be tw o  separate to r ts  producing 
one damage as jo in t  to r ts  and the  authors 
as jo in t  to rtfeaso rs . The p o in t now  under 
discussion was n o t under cons idera tion  ,n 
e ith e r case, and I  canno t regard these 
d ic ta  as a u th o ritie s . I t  is no d o u b t quit® 
com m on to  speak o f each o f  tw o  separate
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tortfeasors as jo in t  to rtfeaso rs  in  th e  sense i 
th a t where each has c o n trib u te d  to  th e  in ju r y  
com pla ined o f, each is lia b le  fo r  th e  w hole o f 
the  damage done. In  m y  op in io n , th e  use 
° f  the  expression under such circum stances is 
inaccurate and m is lead ing. I  f in d  a d ic tu m  
° f  Collins, L .J .  in  Thompson v . The London  
County Council (80 L .  T . R ep . 512 ; (1899) 1 
Q- B . 840 , 844), w h ich  supports  th is  v iew . 
I'he  question  the re  was w hethe r under the  
Practice ru les th e n  e x is tin g , i t  was perm issib le 
t °  jo in  as defendants th e  w a te r com pany and 
the Lo nd on  C o un ty  C ouncil, whose separate 
acts o f negligence a c tin g  in  com b in a tio n  had 
caused in ju r y  to  th e  p la in t if f ’s p ro p e rty . A  
considerable in te rv a l had the re  elapsed between 
the f irs t  a c t o f negligence and the  second, b u t  
th a t does n o t, in  m y  op in ion , weaken w h a t 
the  L o rd  Jus tice  says : “  B u t  an a rgum en t was 
Presented to  us w h ich , i t  appears to  me, was 
oased upon a fa lla c y , th a t  was th a t  because 
the p la in t if fs  had c la im ed o n ly  one damage 
th a t, the re fo re , th e ir  cause o f a c tio n  was 
Necessarily one also, how ever m any persons 
they chose to  p u t  on th e  w r i t  as b r in g in g  abou t 
th a t one damage. I t  seems to  me th a t  th a t  is 
No te s t a t a ll. The damage is one th in g , and 
the in ju r ia  is ano the r. W h a t cons titu tes  the  
cause o f a c tio n  is th e  in ju r ia ,  th e  w ro ng  done 
hy  a separate to rtfe a so r ; and w hen we analyse 
th is  case (the  facts are n o t in  d ispu te ) we find  
* e  are dea ling  w ith  i t  upon  th e  assum ption  
th a t th e  tw o  acts w h ich  were done, the  one 
Ny th e  Lo nd on  C o un ty  Council and th e  o th e r 
Ny the  N ew  R iv e r  Com pany, are e n tire ly  
^isconnect e(i to r ts ,  each o f th e m  a separate 
lnju r ia — i f  i t  be in ju r ia  a t a ll— q u ite  d is tin c t 
Nne fro m  th e  o th e r. The one was done rece n tly  
%  th e  c o u n ty  counc il b y  excava tion , and the  
o ther a t a m uch e a rlie r date b y  th e  w a te r 
com pany a llow in g  w a te r fro m  its  m ains to  
Weaken th e  soil in  f ro n t  o f th e  p la in t if fs ’ 
P roperty , and th e  jo in t  re su lt o f  those tw o  
'Ndependent to r ts  has been th a t  th e  p la in t if fs ’ 
N°use has come dow n . The damage is one, 
ou t th e  causes o f  a c tio n  w h ich  have le d  to  th a t  
coinage are tw o , co m m itte d  b y  tw o  d is tin c t 
Personalities.”  The L o rd  Jus tice  m entions 
*he in te rv a l o f t im e  in  sup po rt o f h is V iew , 
bu t n o t as th e  fo u n d a tio n  o f it .

I f  is  easy to  p u t  instances th e  m ere m en tio n  o f 
d 'h ich ind ica tes th a t  th e  la w  m us t requ ire  some- 
f  uing m ore th a n  th e  single dam num  to  con ve rt 

q u ite  separate and d is tin c t to r ts  in to  a jo in t  
fort.. F o r instance, A ., w ho wishes to  approach 
" • ’s house in  o rder to  c o m m it a b u rg la ry , 
frespasses on his la n d  and crosses a b ro ok  b y  
aN a lready damaged bridge , w h ich  he seriously 
d’eakens b y  h is w e igh t. N e x t da y  C., w ish ing  

n approach the  same house, m is ta k in g  i t  fo r  
.Nat o f a fr ie n d , trespasses on B . ’s land , and 
lrJ crossing the  same bridge, breaks i t  com 
p le te ly  dow n b y  h is w e ig h t. Can i t  possib ly  
“ e said th a t  th e  damage to  th e  b ridge was 
caused b y  a jo in t  t o r t ,  o r th a t  A . and C. are 
iN in t to rtfeaso rs  ? I  th in k  n o t, and i f  th is  

is co rrec t i t  fo llow s th a t  in  o rder to  
cons titu te  a jo in t  t o r t  the re  m ust be some
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connection between the  ac t o f the  one alleged 
to rtfe a so r and  th a t  o f th e  o the r. I t  w o u ld  be 
unw ise to  a tte m p t to  define th e  necessary 
am o un t o f connection . E ach  case m us t depend 
upon its  ow n circum stances. The learned 
au thors  o f C lerk  and L in d s e ll on T o rts , 
7 th  e d it., p . 59, say th is  : “  Persons are said 
to  be jo in t  to rtfeasors when th e ir  respective 
shares in  th e  com m ission o f the  t o r t  are done 
in  fu rthe rance  o f a com m on design,”  and th e y  
c ite  a d ic tu m  o f T in d a l, C.J. in  Petrie  v . Lam ont 
(1842, Car. &  M ., 93, 96) in  sup po rt o f th e ir  
s ta tem ent. L a te r, th e y  say “  the re  m ust be 
concerted ac tio n  tow a rds  a com m on end.”  I  
am  n o t sure th a t  the  ru le  is here sta ted  
s u ffic ie n tly  w id e ly  to  cover eve ry  possible 
case, th o u g h  i t  c le a rly  supports  th e  general 
co n c lu s ion . as to  th e  la w  w h ic h  I  have a lready 
in d ica te d . A p p ly in g  th e  ru le  thu s  exp la ined 
to  th e  facts o f th e  present case, i t  seems to  me 
clear th a t  the  ju d g m e n t o f  H i l l ,  J . was r ig h t .  
The negligence o f those in  charge o f th e  K ou rsk  
was n o t keep ing s ta tio n  and  ru n n in g  in to  the  
C lan Chisholm. T h is  negligence c le a rly  con
tr ib u te d  to  th e  loss o f th e  I t r ia ,  as th e  learned 
judge  has fou nd  th a t  a fte r  the  co llis ion  w ith  the  
K ou rsk , th e  Clan Chisholm  co u ld  n o t have 
avo ided th e  co llis ion  w ith  the  I t r ia .  The 
negligence o f th e  Clan Chisholm, as fo u n d  b y  th e  
learned judge  and th e  House o f Lo rds , con
sisted in  n o t s topp ing  and  revers ing a fte r  she 
ha rd -a -po rted . T h is  negligence co n trib u te d  
b o th  to  th e  co llis ion  w ith  th e  K o u rsk  and to  the  
consequent co llis ion  w ith  th e  I t r ia .  The dam
num  no d o u b t is o n ly  one, and th e  a c t o f 
negligence o f each c o n trib u te d  to  th a t  dam nun, 
b u t  th e  acts o f negligence are s t i l l ,  in  m y  
op in ion , separate. There is no possible con
ne c tion  between the m . T hey  began, and th e y  
con tinued , and th e y  ended as separate acts, 
and th e y  never became a jo in t  ac t. On the  
question  o f fa c t as to  w h e the r th e  Clan Chis
holm  cou ld  a fte r  th e  co llis ion  w ith  th e  K oursk  
have avo ided th e  co llis ion  w ith  th e  I t r ia ,  I  
agree w ith  th e  v ie w  ta ke n  b y  th e  learned judge  
th a t  she cou ld  n o t. F o r these reasons the  
appeal, in  m y  op in ion , fa ils , and m u s t be 
dism issed w ith  costs.

I t  is n o t necessary, in  th e  present case, 
to  say a n y th in g  w h ic h  m a y  he rea fte r have 
to  be seriously considered as to  how  fa r 
a de fendant in  such an ac tio n  as the  
present m ay  be e n tit le d  to  c re d it fo r  a n y 
th in g  recovered fro m  a c o n tr ib u tin g  t o r t 
feasor ; n o r have I  re ferred to  th e  ru le  in  
A d m ira lty  as to  th e  d iv is io n  o f damages where 
th e  vessels o f b o th  p la in t if f  and de fendant 
are to  b lam e, n o r have I  re ferred to  the ap p lica 
t io n  o f O rder X V I . ,  r .  1, w h ich  pe rm its  the  
jo in d e r o f c la im s b y  persons in  w hom  a r ig h t  
o f  re lie f in  respect o f o r  a ris ing  o u t o f the  same 
tra n sa c tio n  w hethe r jo in t ly ,  severa lly , o r in  
th e  a lte rn a tiv e . None o f these questions are 
m a te ria l to  th e  present appeal, b u t  w i th  regard 
to  th e  la s t I  w i l l  m ere ly  in d ica te  th a t,  in  m y  
op in io n , th e  o rd in a ry  case o f a c la im  against 
b o th  owners o f  tw o  separate vehicles w h ich  
are alleged to  have c o n trib u te d  to  the  damage

The Koursk.
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in  a ru n n in g  dow n case is m ore c o rre c tly  de a lt 
w ith  as a c la im  against the m  seve ra lly  o r in  
th e  a lte rn a tiv e , th a n  as a c la im  against the m  
jo in t ly .

Scrutton, L .J .— A co llis ion  between the 
steamships Clan Chisholm  and K o u rsk  has 
been he ld  b y  the  House o f Lo rds  to  be caused 
b y  th e  negligence o f each sh ip , in  th e  p ro 
p o r tio n  o f tw o -th ird s  l ia b i l i t y  to  the  K ou rsk  
and o n e -th ird  to  the  Clan Chisholm . The 
negligence o f  th e  K o u rsk  consisted in  d e v ia tin g  
fro m  her convoy course in to  the  tra c k  o f the  
Clan Chisholm. The negligence o f  th e  Clan  
Chisholm  consisted in  n o t revers ing her engines 
when she saw th e  K ou rsk  o u t o f her course. 
The tw o  negligences were separate and 
independen t, n o t ta k e n  in  concert, o r  as p a r t 
o f  a com m on p lan , and b o th , in  the  v ie w  o f the  
House o f Lo rds , c o n trib u te d  to  th e  co llis ion . 
The question is the n  raised w h e the r the re  was 
separate negligence o f  th e  Clan Chisholm  a f te r  
her co llis ion  w ith  the  K ou rsk , so th a t  her 
subsequent co llis ion  w ith  the  I t r ia  cou ld  n o t 
be a t t r ib u te d  to  the  preced ing negligence o f 
th e  K oursk . The I t r ia  had g o t ju d g m e n t 
aga inst the  C lan Chisholm  on th is  second 
co llis ion  on the  g round  o f  her o r ig in a l ne g li
gence, and in  th a t  ac tio n  i t  was im m a te r ia l 
to  decide w he the r the  Clan Chisholm  was g u ilty  
o f a n y  subsequent negligence. In  th e  ac tio n  
between th e  Clan Chisholm  and the  K ou rsk , 
H i l l  J . d id  decide th a t  the re  was no n e g li
gence o f  the  Clan Chisholm  subsequent to  
th e  f irs t  co llis ion , and th is  b ro u g h t th e  damage 
to  th e  I t r ia  so fa r  as th a t  damage was pa id  
b y  th e  Clan Chisholm  in to  th e  damage to  be 
ap po rtione d  between th e  Clan Chisholm  and 
the  K oursk . The I t r ia  go t ju d g m e n t against the  
Clan Chishohn fo r  the  whole o f the  damage, b u t 
th e  Clan Chisholm 's l im ita t io n  o f l ia b i l i t y  w o u ld  
p re ven t the  I t r ia  fro m  recovering  a g rea t p a r t  o f 
her damage against the  Clan Chisholm. The 
I t r ia  the re fo re  proceeded against th e  K ou rsk , as 
soon as she ceased to  be a req u is ition ed  sh ip , 
to  recover some p a r t  o f th e  rem a inder o f her 
damage.

The K ou rsk  to o k  tw o  po in ts  in  answer :
(1) T h a t th e  Clan Chisholm  was neg ligent a fte r  
the  f irs t  co llis ion , so th a t  her co llis ion  w ith  
the  I t r i a  was n o t the  re su lt o f  th e  K o u rsk 's  
negligence before th e  f irs t co llis ion . T hough 
th is  p o in t had been decided aga inst the  K ou rsk  
in  the  Clan Chisholm 's  ac tio n  b y  H i l l ,  J . and 
n o t challenged in  the  House o f Lo rds , i t  cou ld  
be ra ised again in  the  a c tio n  b y  the  I t r ia ,  who 
was n o t a p a r ty  to  th e  f irs t  a c tio n  b y  the  
Clan Chisholm  aga inst th e  K ou rsk . H i l l ,  J ., 
on  th e  advice o f  h is assessors, repeated the  
prev ious f in d in g  o f no subsequent negligence 
against the  Clan Chisholm, and th is  c o u rt, w ith  
th e  concurrence o f its  assessors, uphe ld  his 
decision. The f irs t  defence o f  the  K o u rsk  
aga inst th e  I t r ia  the re fo re  fa iled .

The second defence was m ore fo rm id a b le . 
I t  was th a t  th e  K o u rs k  and Clan Chisholm  were 
“ jo in t  to rtfe aso rs ,”  and th a t  th e  I t r ia ,  b y  
ta k in g  ju d g m e n t against th e  Clan Chisholm,
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had lo s t her rem edy aga inst the  K ou rsk  for 
the  “  jo in t  t o r t . ”

I  consider separa te ly  the  p o s itio n  a t com m on 
la w  and in  A d m ira lty ,  because un do ub te d ly  
th e  fa c t th a t  whereas, a t com m on law , con
t r ib u to r y  negligence bars th e  c la im  o f e ithe r 
p a r ty , a t A d m ira lty  i t  resu lts in  a l ia b i l i t y  of 
e ith e r p a r ty  fo r  h a lf  the  damages suffered by 
the  o th e r, and m ay  produce d iffe re n t resu lts • 
see The F ra n k la n d  (9 A sp. M ar. L a w  Cas., 196 i  
84 L . T . R ep. 395 ; (1901) P . 161).

The com m on la w  ru le  b o th  in  c o n tra c t and 
t o r t  is s ta ted  b y  P arke , B . in  K in g  v . I lo a r e  
(sup.) : “ I f  the re  be a breach o f con tra c t, 
o r  w ro n g  done, o r an y  o th e r cause o f ac tion  
b y  one against ano the r, and ju d g m e n t be 
recovered in  a c o u rt o f  record , the  ju dg m en t 
is a ba r to  the  o r ig in a l cause o f ac tio n , because 
i t  is th e re b y  reduced to  a c e rta in ty , and the 
o b je c t o f th e  s u it a tta in e d , so fa r  as i t  can be 
a t th a t  stage ; and i t  w o u ld  be useless and 
vexa tious  to  sub ject th e  de fendant to  another 
s u it fo r  the  purpose o f  o b ta in in g  th e  same 
resu lt. Hence th e  legal m a x im , tra n s it in  rern 
jud ica tam -—th e  cause o f  a c tio n  is changed 
in to  m a tte r  o f  record, w h ic h  is o f  a h igher 
na tu re , and th e  in fe r io r  rem edy is m erged in  
the  h ighe r. T h is  appears to  be eq u a lly  true  
where the re  is b u t one cause o f ac tio n , w hethe r 
i t  be aga inst a single person o r m an y. The 
ju d g m e n t o f  a c o u rt o f record  changes the  
na tu re  o f  th a t  cause o f  a c tio n  and prevents 
its  be ing th e  sub ject o f  an o the r s u it, and the 
cause o f ac tio n  being single, canno t a fte rw ards 
be d iv id e d  in to  tw o . Thus i t  has been held, 
th a t  i f  tw o  co m m it a jo in t  to r t ,  th e  ju d g m e n t 
aga inst one is, o f  its e lf,  w ith o u t execution , 11 
su ffic ien t ba r to  an a c tio n  against th e  o ther 
fo r  the  same cause : (B row n  v . Wootton, sup •) ’ 
W hen in  K e n d a ll v . H a m ilto n , 1879 (41 L .  T- 
R ep. 418 ; 4 A p p . Cas., 504, 526, 542), the 
House o f Lo rds  had to  consider w he the r there 
was in  cases o f  c o n tra c t a n y  equ itab le  power 
to  re lieve against the  com m on la w  ru le , and 
he ld  the re  was n o t, b o th  L o rd  Penzance, who 
dissented, and L o rd  B la c k b u rn , who agreed, 
p u t the  ru le  on the  same ground . Lo rd  
Penzance said : “  W hen th a t  w h ich  W»s
o r ig in a lly  o n ly  a r ig h t  o f a c tio n  has been 
advanced in to  a ju d g m e n t o f a c o u rt o f record, 
the  ju d g m e n t is a ba r to  an ac tio n  b rough t 
on the  o r ig in a l cause o f  a c tio n .”  Lo rd  
B la c k b u rn  said : “  B u t  K in g  v . I lo a re  (sup-) 
proceeded on th e  g round  th a t  the  ju dg m en t 
be ing fo r  th e  same cause o f  ac tio n , th a t  cause 
o f  ac tio n  was gone. T ra n sm it in  rern ju d ica ta»1’ 
w h ich  was a ba r, p a r t ly  on p o s itive  decision 
and p a r t ly  on the  g round  o f p u b lic  p o lic y > 
th a t  the re  should be an end o f  l i t ig a t io n ,  and 
th a t  the re  shou ld  n o t be a vexa tious  succession 
o f su its  fo r  th e  same cause o f ac tio n . The 
basis o f  the  ju d g m e n t was th a t  an action  
against one on a jo in t  c o n tra c t was an action 
on the  same cause o f  a c tio n  as th a t  in  an action  
against an o the r o f  th e  jo in t  con trac to rs , o r >n 
an a c tio n  aga inst a ll the  jo in t  con trac to rs  0,1 
th e  same c o n tra c t.”  T h is  c o u rt in  P a rr  v - 
S ne ll (128 L .  T . R ep. 106 ; (1923) 1 K .  B . D

T h e  K o u r s k .
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had he ld  th a t  when the  ju d ic a tu re  ru les have 
destroyed th e  effect o f th e  ru le  in  ce rta in  
Masses o f cases, i t  is s t i l l  in  force in  cla im s fo r 
U n liqu idated damages and ju dg m en ts  thereon.

The substantial question in the present case 
ls : What is meant by “ joint tortfeasors ” ? 
and one way of answering it is : “  Is  the cause 
°f action against them the same ? ”

C erta in  classes o f persons seem c le a rly  to  be 
jo in t  to rtfeaso rs .”  The agent who com m its 

a to r t  w ith in  the  scope o f his em p loym ent fo r  
his p r in c ip a l, and th e  p r in c ip a l ; th e  servant 
"d io  com m its  a to r t  in  the  course o f  h is em p loy - 
Irient, and his m aster ; tw o  persons who agree in  
c°n im o n  ac tio n , in  the  course o f and to  fu r th e r  
"'h ich  one o f the m  com m its  a to r t .  These seem 
N early  jo in t  to rtfeaso rs  ; the re  is one t o r t  
°o inm ited  b y  one o f th e m  on be ha lf o f o r in  
concert w ith  another.

Counsel fo r  th e  K ou rsk  argued a t f irs t  th a t  
11 the  phys ica l damage was the  same a ll persons 
who co n trib u te d  to  i t  w ith o u t la w fu l excuse 
^ ere jo in t  to rtfeaso rs . T h is  w o u ld  cover the  
Case o f tw o  ships w h ich  b y  q u ite  independent 
ac tio n  and separate negligence ran  in to  a th ir d  
ship, one on the  s ta rboa rd , one on th e  p o r t  
Slde, w hereby she sank ; o f  tw o  persons u tte r in g  
•Udependently separate and d is tin c t slanders 
concerning a servant, w hereby his m aster d is 
missed h im  ; o f tw o  separate excavators who 
, y  independent excavations b ro u g h t dow n the  

°Use o f a th ir d  p a r ty .  B u t  in  none o f these 
cases w o u ld  th e  cause o f ac tio n  be th e  same. 
m>r d Esher in  Cooke v . G ill (1873, 28 L . T . 
£ eP- 32 ; L .  R ep. 8 C. P . 107) and Read v . 
" r °» n  (1888, 60 L . T . R ep. 250 ; 22 Q. B . D iv .

> 131) defined “  cause o f ac tio n  ”  as “  every 
a° f  w h ich  i t  w o u ld  be necessary fo r  the  p la in t if f  
0 prove, i f  traversed, to  sup po rt his r ig h t  to  the  

■judgment o f the  c o u rt.”  N ow , in  th e  cases 
JJu t to  succeed against one to rtfeaso r,' i t  w ou ld  

c t be necessary to  prove th e  negligence o f  the  
ner to rtfeaso r. I n  the  cases o f m aster and 
^yant, p r in c ip a l and agent, and concerted 

, ’ ion, a fte r  p ro v in g  th e  w ro n g fu l ac t causing 
amage 0f  one to rtfeaso r, i t  w o u ld  o n ly  be 
ccessary to  add to  th e  same to r t ,  in ju r ia  p lus 

the  nexus o f resp o n s ib ility  fo r th a t  
., o f  agency, em p loym ent o r concerted 

' >on. B u t  the  same damage does n o t mean 
e same to r t ,  and there fore does n o t mean the 

cause o f ac tio n .
a U°unsel fo r  the  ap pe lla n t then suggested an 

coded d e fin itio n , “  a jo in t  t o r t  is a t o r t  fo r 
se *ch tw o  o r m ore persons are jo in t ly  and 
s eral l y  lia b le  to  the  in ju re d  person.”  T h is  
j  d irec ted  ra th e r to  the  rem edy fo r  the  
Sa th a n  to  the  na tu re  o f the  t o r t  its e lf, and to  
ioi a J°in t  t o r t  i s one l ° r w h ich  persons are 
to r t ^  hable o n ly  leads to  the  in q u iry  : F o r w h a t 
¡s . a a re persons jo in t ly  lia b le  ? The answer 
botu ° r  a t o r t  (damage plus in ju r ia )  w h ich  the y  
biis ' COmmit o r are responsible fo r  the  com- 
SDnSl° n  o f, b u t n o t fo r  t o r t  where such is re- 
j j j  -Usjble fo r  a d iffe re n t in ju r ia  and the  tw o  

l <r,a happen to  produce the  same damnum. 
;ir . a,n o f op in ion  th a t  th e  d e fin itio n  in  C lerk 

L ind se ll on T o rts , 7 th  e d it., p. 59, is m uch

nearer the  correct v ie w . “  Persons are said 
to  be jo in t  to rtfeaso rs  w hen th e ir  respective 
shares in  th e  com m ission o f the  t o r t  are done 
in  fu rthe rance  o f  a com m on design 
b u t mere s im ila r ity  o f design on the  p a r t o f 
independent actors causing independent damage 
is n o t enough ; the re  m us t be concerted action  
to  a com m on end.”  S t il l m ore so when there  
is n o t even s im ila r ity  o f design, b u t  inde 
pendent negligences acc ide n ta lly  resu ltin g  in  
one damage. T h is  is the  v ie w  o f S ir John  
Salm ond : “  Persons are n o t jo in t  w ro ng 
doers s im p ly  because th e ir  independent acts 
have been th e  cause o f the  same w ro n g fu l 
damage (Salm ond on T o rts , 5 th  e d it., pp. 
84-85). I  m yse lf should p u t  ‘ w ro n g fu l ’ be
fore ‘ acts ’ instead o f before ‘ dam age.’ I  
th in k  i t  is also the  v ie w  o f C ollins, L .J .  in  
Thompson v . London County Council (sup.) : 
The fa lla c y  th a t  . . . because th e  p la in 
t if fs  had c la im ed o n ly  one damage, th a t  the re 
fore th e ir  cause o f ac tio n  was necessarily one 
also. . . . W h a t constitu tes the cause o f
ac tio n  is th e  in ju r ia ,  the  w rong  done b y  a 
separate to rtfe a so r.”  T o  m ake the  to r t ,  you  
w a n t a w ro n g fu l ac t causing damage ; and to  
m ake th e  t o r t  th e  same cause o f  ac tio n , bo th  
elements m us t be the  same. Thus, in  
Brunsden  v . Hum phreys  (51 L .  T . R ep. 529 ; 
14 Q. B . D iv . 141), where the  negligence was the  
same, b u t one damage was to  the  person and 
one to  the  p ro p e rty , a ju d g m e n t fo r  one cause 
o f ac tion , w ro n g fu l in ju r y  to  p ro p e rty  was n o t 
ba r to  a second cause o f ac tio n , trespass to  the  
person. I f  th is  is so where the  same negligence 
causes d iffe re n t k in ds  o f damage, s t i l l  m ore is 
i t  so where d iffe re n t and independent w ro ng fu l 
acts cause the  same damage ; the re  are tw o  
causes o f ac tio n , and a ju d g m e n t on one does 
n o t ba r th e  o th e r.”

The ju d g m e n t be low  in  effect takes th e  same 
v ie w  as to  th e  m eaning o f “  jo in t  to rtfeasors. 
In  the  present case th e  K o u rsk  was g u ilty  o f 
negligence in  proceeding o u t o f course across 
the  line  o f its  convoy ; th e  Clan Chisholm  was 
g u ilty  o f q u ite  independent negligence in  n o t 
reversing w hen the  ac tio n  o f the  K ou rsk  was 
observed. These tw o  separate and independent 
negligences resu lted  in  a co llis ion , th e  d irec t 
consequence o f w h ich  was a co llis ion  w ith  th e  
I t r ia .  I n  m y  v ie w  th e  K ou rsk  and the  Clan  
Chisholm  were n o t jo in t  to rtfeaso rs  o f the  same 
to r t ,  b u t separate to rtfeaso rs  o f tw o  d iffe re n t 
to r ts ,  and the re fo re  a t com m on la w  ju d g m e n t 
against one in  respect o f th e  cause o f ac tio n  
against i t  w o u ld  n o t be an answer to  a c la im  
against th e  o th e r in  respect o f th e  d iffe re n t 
cause o f a c tio n  on w h ich  i t  was sued.

I t  is tru e  th a t  in  va rious cases to  w h ich  we 
were re ferred em inen t judges have used the  
phrase “  jo in t  to rtfeaso rs  ”  in  respect o f 
separate acts o f negligence. T h is  was a lw ays 
obiter and in  regard to  a m a tte r im m a te r ia l 
to  the  decision. I f  the re  is no c o n tr ib u tio n  
between jo in t  to rtfeaso rs  the re  is, o f  course, 
no c o n tr ib u tio n  between independent t o r t 
feasors, and the  phrase “ no c o n tr ib u tio n  
between jo in t  to rtfeaso rs  ”  is eq u a lly  tru e  i f
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read “  no c o n tr ib u tio n  between to rtfeaso rs .”  
L o rd  A tk in s o n , in  The Devonshire (sup.), uses 
th e  phrase “  jo in t  to rtfeaso rs  ”  ab ou t persons 
g u i l ty  o f independent acts o f negligence where 
“  to rtfeaso rs  ”  w o u ld  be eq u a lly  accurate as 
fa r  as the  consequence o f several l ia b i l i t y  fo r  a ll 
th e  damage, th e  m a tte r  th e n  be ing discussed, 
was concerned ; indeed, he uses the  phrase 
“  to rtfeaso rs  ”  in  the  same sentence. I  am  
q u ite  unab le to  regard these casual and 
ir re le v a n t inaccuracies as am o un ting  to  a 
d e te rm in a tio n  o f p rin c ip le .

In  A d m ira lty ,  the  re su lt is a t least th e  same. 
F o r i t  has been decided th a t  one o f  tw o  ships, 
w ho, b y  separate acts o f  negligence, damage a 
th iT d , can b r in g  th e  damage i t  has to  p a y  the  
th ir d  in to  the  ca lc u la tio n  o f h a lf  damages 
fo llo w in g  on the  ju d g m e n t “  b o th  to  b lam e ”  : 
The F ra n k la n d  (sup.). The C lan Chisholm. 
can a p p a re n tly , the re fore , b r in g  in to  her c la im  
against th e  K ou rsk  the  damages she has p a id  
to  th e  I t r ia .  F u rth e r, in no cen t cargo owners in  
a  sh ip  in  co llis ion  caused b y  its  ow n negligence 
an d  th a t  o f the  o th e r sh ip  can o n ly  recover h a lf 
th e ir  damage against e ith e r sh ip  : (The D ru m -  
la n r ig , 11 Asp. M ar. L a w  Cas. 520 ; 103 L .  T . 
R ep. 773 ; (1911) A . C. 16), and i t  w o u ld  seem 
to  fo llo w  th a t  a ju d g m e n t against one to  r t 
feasing sh ip  fo r  one -ha lf canno t be a ba r to  a 
c la im  fo r  th e  o th e r h a lf  against th e  o th e r t o r t 
feasor. I n  th e  present case, ow ing  to  l im ita t io n  
o f  l ia b i l i t y ,  th e  I t r ia  w i l l  n o t recover her whole 
damage unless she can sue b o th  the  Clan  
Chisholm  and the  K oursk , perhaps n o t  even 
th e n . I t  seems clear th a t  persons w ho are n o t 
jo in t  to rtfeaso rs  a t com m on la w  are n o t jo in t  
to rtfeaso rs  in  A d m ira lty  ; indeed, in  th e  la t te r  
c o u r t  th e y  are in  a b e tte r po s itio n  as to  c o n tr i
b u tio n .

In  m y  v ie w , th e  appeal shou ld  be dism issed 
w ith  costs.

Sargant, L .J .— On th e  fac ts  established 
in  th is  case a v e ry  in te re s tin g  and d iff ic u lt  
question  has to  be de te rm ined  as to  th e  l ia b i l i t y  
sough t to  be established b y  the  p la in t if fs  
against the  defendants, o r, to  use th e  b r ie f 
and  f ig u ra tiv e  language w h ich  was em ployed 
b y  H i l l ,  J ., and w il l  be adop ted in  th is  ju d g 
m en t, b y  the  I t r ia  aga inst the  K ou rsk . To 
m ake the  reasons fo r  m y  ju d g m e n t clear, 
i t  is necessary to  s ta te  the  sa lien t facts 
o f  the  case, b u t I  w i l l  do th is  as b r ie f ly  as 
possible.

On the  18 th  A p r i l a convoy o f five  vessels 
unde r escort were in  the  M ed ite rranean m ak ing  
fo r  the  U n ite d  K in g d o m  in  line  abreast, w ith  
a  prescribed distance o f  fo u r cables between 
each a d jo in in g  p a ir  o f  vessels. The centre 
sh ip , and th a t  fro m  w h ich  the  distances had 
to  be take n , was the  I t r ia  ; nearest to  her on 
her p o r t  hand was the  Clan Chisholm  ; and 
beyond th is  sh ip  again, and fu rth e s t to  p o r t,  
was the  K ou rsk . The tw o  vessels on  the  
s ta rbo a rd  side o f the  I t r ia  were n o t in  a n y  w a y  
concerned in  the  co llis ion  w h ich  fo rm s the 
sub je c t o f the  present l i t ig a t io n ,  and need 
n o t be fu r th e r  considered o r m entioned. The 
course prescribed was a zig-zag changed a t
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sh o rt in te rva ls  o f fifte en , te n  and five  m inutes- 
T he  ships were proceeding w ith o u t lig h ts , and 
in  th e  d a rk , the  t im e  o f  th e  co llis ion  being 
ju s t  before 3 a.m .

A  few  m inu tes before th a t  ho u r the  Koursk  
g o t o u t o f p o s itio n  and was observed heading 
fo r  th e  Clan Chisholm  a t  a d istance o f about 
one-and-a -ha lf cables. The Clan Chisholm  
ha rd -a -po rted , ho p ing  to  avo id  co llis ion  o r to  
receive a s la n tin g  b low  o n ly  ; b u t d id  not 
reverse her engines. A  co llis ion  ensued between 
th e  K ou rsk  and the  Clan Chisholm, and w ith in  
ab ou t a m in u te  th is  was succeeded b y  a second 
co llis ion  between th e  Clan Chisholm  and the 
I t r ia ,  w h ich  sank the  la t te r  vessel.

As the  re su lt o f  these co llis ions three o r four 
actions were begun. There were cross-actions 
between th e  K ou rsk  and th e  Clan Chisholm . 
the re  was an  a c tio n  b y  th e  I t r ia  against the 
Clan Chisholm  ; and la s tly ,  the re  was the 
present a c tio n  b y  th e  I t r i a  against th e  Koursk- 
T h is  la s t ac tio n  has been delayed fo r  various 
reasons and has o n ly  re ce n tly  been tr ie d . The 
o th e r th ree  actions came on fo r  t r ia l  together 
in  M arch, 1919 b y  H i l l ,  J ., and the  re su lt o f his 
ju d g m e n t, as u lt im a te ly  restored b y  th e  House 
o f  Lo rds  a fte r  an  in te rm e d ia te  reversal, was 
th is  : I n  th e  actions in  respect o f the  collis iou 
between the  K ou rsk  and th e  Clan Chisholm  the 
K o u rsk  was fo u n d  tw o -th ird s  to  blam e and the 
Clan Chisholm  was fou nd  o n e -th ird  to  blame 
(her c o n tr ib u to ry  negligence cons is ting  in  no 
ha v in g  reversed before the  f irs t  co llis ion ) > 
and  in  th e  ac tio n  b y  th e  I t r i a  against the 
Clan Chisholm  ju d g m e n t was g iven  aga inst the 
Clan Chisholm, i t  be ing a d m itte d  th a t  the  _ 
was blameless, and the  fin d in g  th a t  th e  Cm  ̂  
Chisholm  was to  blam e in  respect o f th e  f i t6 
co llis ion  in v o lv in g  the  find in g  th a t  she was als 
to  b lam e fo r  th e  im m e d ia te ly  subsequeh 
co llis ion . .

The present ac tio n  b y  th e  I t r i a  against th  
K ou rsk  was t r ie d  b y  H i l l ,  J . in  June la s t, an 
b y  agreem ent between th e  pa rties  th e  m® 
te ria ls  w h ich  had been used on the  previou 
t r ia l  in  M arch  1919 were again used a t 
second t r ia l .  A t  th is  second t r ia l  th e  KoufS   ̂
w h ile  n o t ques tion ing  th e  fin d in g  o f fa c t tha 
th e  f irs t  co llison  was due p a r t ly  to  th e  neg^, 
gence o f the  K ou rsk , ra ised tw o  defences, one 
fa c t and th e  o th e r o f la w . The f irs t  defen 
was th a t  th e  second co llis ion  was p ro x im a te  j 
caused n o t b y  the  f irs t  co llis ion , b u t b y  a n 1 
te rve n in g  ac t o f  negligence on the  p a r t  o f 
Clan Chisholm  subsequent to  th e  f irs t  co lli*^* ’ 
nam ely , a second fa ilu re  to  reverse. * ^  
second defence was th a t  even i f  the  causation 
th e  f irs t  co llis ion  and th e  second co llis ion  W 
in d is tin g u ish a b le , th e y  were caused b y  . 
jo in t  t o r t  o f  th e  Clan Chisholm  and the  KoUr   ̂
and  th a t  th e  I t r ia ,  h a v in g  recovered ju d g in g  
aga inst one o f th e  jo in t  to rtfeaso rs , is b a rf 
fro m  now  recovering  against th e  o the r.

[The  learned L o rd  Jus tice  de a lt w ith  * 
f irs t p o in t, say ing th a t  in  h is o p in io n  the  ] u B 
m en t o f H i l l ,  J . f in d in g  th a t  the re  was 
in te rv e n in g  negligence, was unquestiona 
r ig h t ,  and con tinu ed  :]

T h e  K o u r s k .
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As regards the second defence, Hill, J. took 
*>rne to consider his judgment and ultimately 
decided that though there was but one damage 
'I Was caused by two separate acts of negli- 
§ehce, that there were, therefore, two separate 
torts and not one joint tort, and accordingly 
that the J tr ia  was still entitled to recover 
against the K oursk . It is with respect to this 
Second part of the learned judge’s judgment 
that the main argument has taken place before 
Us and that the real difficulty arises.

The d e fin itio n  o f jo in t  to rtfeaso rs  in  C lerk  
ari<I L in d s e ll on T o rts , 7 th  e d it., pp . 59-60, is 
as fo llow s : “  Persons are said to  be jo in t  t o r t 
feasors when th e ir  respective shares in  th e  com - 
ffiission o f  the  t o r t  are done in  fu rthe rance  o f  a 
common design. ‘ A l l  persons in  trespass who 
aid o r counsel, d ire c t, o r jo in , are jo in t  tre s 
passers.’ I f  one person em ploys ano the r to  
com m it a t o r t  on  his beha lf, the  p r in c ip a l and 
.he agent are jo in t  to rtfeaso rs , and recovery  o f 
Judgm ent against the  p r in c ip a l is  a ba r to  an 
action against the  agent. B u t  mere s im ila r ity  
° f  design on th e  p a r t o f independent actors, 
causing independent damage, is n o t enough ; 
''here m us t be concerted a c tio n  tow ards a 
common end.”  A n d  the  discussion in  Salm ond 
°C T o rts , 5 th  e d it., p. 84, is to  m uch th e  same 
effect. Stress is la id  the re  on the  fea tu re  th a t  
here m us t be re s p o n s ib ility  fo r  the  same 

action, th e  im p u ta t io n  b y  th e  la w  o f  the  com 
mission o f the  same w ro n g fu l ac t to  tw o  o r more 
Persons a t once. The exam ples g iven  are under 
htee heads— agency, v ica rious l ia b i l i t y ,  and 

e°m m on ac tion .
I t  w o u ld  appear, the re fo re , i f  these de fin itions  

are correct, th a t  in  o rder to  c o n s titu te  jo in t  to r t -  
casance in  the  s tr ic t  sense o f th e  w o rd  (and 

apart fro m  c e rta in  expressions in  The F ra n k -  
and (sup.) and The Devonshire (sup.) herein 

a fte r-m en tioned , we have n o t been re ferred to  
aTy less s tr ic t  d e fin itio n ) the re  m us t be a con- 
currence in  the  ac t o r acts causing damage, n o t 
f 'c re ly  a coincidence o f separate acts w h ic h  by,
J.'cir con jo ined  effect cause damage. A n d  th is  
'cw  is s tro n g ly  supported  b y  a passage in  the  

^P in ion o f L o rd  B ram w e ll in  The B ern ina  
£  Asp. M ar. L a w  Cas. 257,260 ; 58 L .  T . R ep. 
 ̂ ® ! 13 App.Cas. 14). H e  the re  says : “  B u t  
ake th e  case p u t  in  a rgum ent o f  in ju r y  n o t to  

a Passenger, b u t  to  one o f th e  p u b lic  b y  separate 
' °ts o f negligence in  tw o  persons, w h ich  acts 
" 'ijo in e d  caused the  in ju r y .  . . . Such a

. ase i t  is  n o t easy to  im ag ine, b u t  le t  us suppose 

. \  I  should say an ac tio n  m ig h t be m ain- 
t i t le d  against the  tw o  jo in t ly .  I f  th e ir  conduct 
¡Vas w ilfu l,  i t  c le a rly  m ig h t be, and I  do n o t 
cL»W its  be ing neg ligen t shou ld  m ake a
oj'ierence.”  I t  seems to  me th a t  L o rd  B ram w e ll 
th Vi° us]y  considered th a t  in  the  case supposed 

e tw o  persojns g u ilty  o f separate negligence 
| , '  re n o t jo in t  to rtfeaso rs . I f  th e y  had been 
• *7  w ou ld  ipso facto  have been lia b le  jo in t ly ,  

,p ( i t  w o u ld  have been w h o lly  unnecessary to  
&0 th ro u g h  th e  process o f  reasoning em ployed, 
ab Case suPPosc<I  b y  L o rd  B ra m w e ll in  the  

° v e passage is prec ise ly  s im ila r  to  the  present 
Se> and also to  th e  case o f The B e rn in a  (sup.),

[Ct . o f  A p p .

w hen once th a t  case was s im p lifie d  b y  the  ve ry  
im p o r ta n t decision th a t  a passenger on one o f 
tw o  c o llid in g  vessels was n o t in  an y  w ay 
id e n tifie d  w ith  the  vessel b y  w h ich  he was 
tra v e llin g , b u t  was in  th e  same po s itio n  as one 
o f the  general p u b lic , o r as the  I t r i a  in  the  
present case, and i t  m ay  there fore  be usefu l to  
re fe r to  some passages in  the  judgm ents  in  The 
B ern in a  to  ascerta in  the  precise legal pos ition  
o f  tw o  persons w ho, b y  th e  com bined effect o f 
separate acts o f negligence, cause damage to  a 
th ir d  person. L o rd  Esher said : “  I f  no fa u lt  
can be a t t r ib u te d  to  th e  p la in t if f  and there  is 
negligence b y  the  de fendan t and also b y  an
o th e r independent person, b o th  negligences 
p a r t ly  d ire c t ly  causing the  accident, the  p la in t if f  
can m a in ta in  an ac tio n  fo r  a ll the  damages 
occasioned to  h im  against e ith e r the  defendant 
o r th e  o th e r w rong-doer.”  L in d le y , L.J. said, 
speaking o f  the  decision in  A rm strong  v . L a n 
cashire and Yorksh ire  R a ilw ay  Com pany  (1875, 
33 L. T . R ep. 228 ; L. R ep. 10 E x . 47) : “  B u t  
i f  the  p ro x im a te  cause was the  com bined neg li
gence o f  th e  tw o  com panies, I  confess m y  in 
a b i l i ty  to  unders tand upon w h a t p r in c ip le  th e  
p la in t if f  cou ld  be he ld  n o t e n tit le d  to  sue e ith e r 
com pany ; o r  in  o th e r w ords, to  be w ith o u t a 
rem edy.”  A n d  L o rd  H ersche ll said : “  I f  b y  a 
co llis ion  between tw o  vessels a person uncon
nected w ith  e ith e r were in ju re d  th e  ow ner o f  
n e ithe r veh ic le  cou ld  m a in ta in  as a defence 
‘ I  am  n o t g u ilty  because b u t fo r  the  negligence 
o f ano the r person the  accident w o u ld  n o t have 
happened.’ ”

These passages seem to  me m ere ly  to  la y  
dow n the  p r in c ip le  th a t  in  such cases as these, 
th e  damage re su ltin g  fro m  the  com b in a tion  
o f tw o  negligences m us t n o t be regarded as 
too  rem ote in  an ac tio n  against e ith e r w rong
doer, p ro v id ed  th a t  th e  negligence o f th a t  
w rong-doer was a p ro x im a te , tho ugh  p a r tia l,  
cause o f the  acc ident ; and see Beven on 
Negligence, 3 rd  e d it. v o l. i. ,  p. 77. T hey  seem 
to  me incons is ten t -w ith th e  th e o ry  th a t  the 
com b in a tion  o f the  tw o  negligences constitu tes 
a jo in t  to r t .  A n d  th e y  get r id  o f  th e  d if f ic u lty  
w h ich  I  fe lt  d u rin g  th e  progress o f the  present 
appeal, in  accepting  M r. Stephens’ con ten tio n  
th a t  d iffe re n t facts w o u ld  have to  be established 
in  the  actions b ro u g h t b y  the  I t r ia  against 
th e  Clan Chisholm  and the  K ou rsk  respective ly . 
I t  seems to  me th a t  in  th e  f irs t  ac tio n  the  I t r ia  
w o u ld  have to  prove o n ly  negligence on the  
p a r t  o f the  Clan Chisholm, p ro x im a te ly , though  
i t  m ay  be o n ly  p a r t ly ,  causing th e  accident ; 
and in  the  second ac tio n  th e  I t r ia  w o u ld  have 
to  prove o n ly  negligence on th e  p a r t o f the  
K ou rsk , p ro x im a te ly , tho ugh  i t  m a y  be o n ly  
p a r t ly ,  causing the  accident. I t  w o u ld  be fo r 
th e  de fendant vessel in  e ith e r ac tion , i f  th o u g h t 
f i t ,  to  raise th e  defence th a t  the  negligence o f  
the  defendant alone and a p a rt fro m  the  con
t r ib u to ry  negligence o f the  th ir d  vessel w ou ld  
n o t have caused the  accident. A n d  th is  
con ten tio n  w o u ld  n o t on th e  p rinc ip les  above 
s ta ted a v a il th e  defendant, and in  an y  case 
w o u ld  be a defence o n ly  and n o t a p a r t  o f the  
cause o f ac tio n  th a t  w o u ld  have to  be established

T h e  K o u r s k .
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Re T r a d e r s  &  Ge n e r a l  I n s u r a n c e  A ssoc. ; E x  parte  Co n t in e n t a l  &  O v e r s e a s  T r a d in g  Co .

b y  the  p la in t if f .  I t  seems to  me, there fore , th a t  
the  I t r ia  had tw o  separate and d is tin c t causes 
o f ac tio n , th e  one against the  Clan Chisholm, 
and the  o th e r against th e  K ou rsk , th o u g h  the 
resu ltin g  damage was th e  same in  b o th  cases.

As regards the  language in  fo u r A d m ira lty  
cases w h ich  have been re ferred to , nam ely,
(1) The Avon and Thomas J o llif fe  (sup.) ;
(2) The Eng lishm an and The A u s tra lia  (sup.) ;
(3) The Devonshire (sup.) ; and (4) The 
F rank lan d  (sup.), the  f irs t  tw o  present no 
d if f ic u lty .  I n  each o f these cases the  ope ra tion  
was a jo in t  one, conducted unde r a single 
u lt im a te  d ire c tio n , and the  requ irem ents o f 
the  s tr ic t  d e fin itio n  o f jo in t  tortfeasance were 
satisfied. In  th e  th ir d  and fo u r th  cases the  
circum stances were d iffe re n t, the  neg ligent 
vessels were under separate d ire c tio n , and were 
g u i l ty  o f  separate negligences ; and so fa r  as 
legal cause o f a c tio n  was concerned, th e ir  
p o s itio n  was s t r ic t ly  analogous to  th a t  o f the  
Clan Chisholm  and the  K ou rsk  here. A n d  in  
the  th ir d  case b o th  L o rd  M ersey and L o rd  
A tk in s o n , and in  th e  fo u r th  case S ir F rancis  
Jeune, speak o f th e  tw o  neg ligen t vessels as 
jo in t  to rtfeaso rs . A cco rd in g ly , these judgm en ts  
fo rm  some a u th o r ity  fo r  tre a tin g  tw o  separate 
negligences w ith  one re s u lt in g  damage as 
c o n s titu t in g  a jo in t  to r t ,  i f  the  phrase jo in t  
to rtfeaso rs  is to  be tre a te d  as used the re  in  its  
s tr ic t  and techn ica l sense. B u t  w hen these 
cases are c a re fu lly  exam ined the re  is no need 
fo r  p u t t in g  so s tr ic t  a m eaning on the  phrase. 
The l ia b i l i t y  established in  those cases was 
in  no w a y  dependent on the  t o r t  be ing jo in t ,  
b u t  m ig h t have resu lted  e q ua lly  fro m  separate 
negligences com b in ing , indeed, to  produce one 
damage, b u t fo rm in g  on the  p r in c ip le  above 
s ta ted  separate causes o f ac tio n . The d iffe r
ence was q u ite  im m a te ria l fo r  the  purpose o f 
th e  decision and no a rgum en t seems to  have 
been addressed to  i t .  I  canno t a tta c h  to  the  
use o f th e  phrase “  jo in t  to rtfeaso rs  ”  in  these 
cases an y  rea l im portance  fo r  th e  present 
purpose.

I t  fo llow s, the re fo re , th a t  th e  ju d g m e n t o f 
th e  learned judge  was r ig h t  and th a t  his 
decision should be a ffirm ed . I  am  re lieved 
to  th in k  th a t  the  re su lt canno t fo llo w  here th a t  
th e  I t r ia  should recover fro m  the  Clan Chisholm  
and th e  K o u rsk  toge the r m ore th a n  the  to ta l 
damage done her ; b u t th is  m ay, perhaps, be 
so in  o th e r cases. I  reg re t th a t  the  A d m ira lty  
ru le  as to  ap po rtio n m e n t o f damage applies 
o n ly  to  th a t  susta ined b y  the  tw o  vessels who 
co llide  th ro u g h  th e ir  ow n negligence ; and 
fu r th e r ,  th a t  in  cases l ik e  th is  o f damage b y  
tw o  acts o f  m ere negligence th e  cou rts  have n o t 
w o rked  o u t some equ itab le  system  o f c o n tr ib u 
t io n  such as was effected b y  the  C o u rt o f 
C hancery in  the  case o f persons lia b le  to  one 
com m on de b t o r d u ty  and as gave rise to  
th e  p rinc ip les  o f general average : see Spence’s 
E q u ita b le  J u r is d ic t io n  o f  the  C ourt o f Chancery, 
v o l. i. ,  pp . 661-663.

S o lic ito rs  : fo r  the  appe llan ts , W m .A . C rum p  
an d  S on ; fo r  the  respondents, W altons  and Co.

HIGH COURT OF JUSTICE.

C H A N C E R Y  D IV IS IO N .

Wednesday, A p r i l  9, 1924.

(B efo re  Eve, J .)
Re T r a d e r s  a n d  Ge n e r a l  I n s u r a n c e  A ssocia- 

t io n  L im it e d  ; E x  parte  Co n t in e n t a l  a n d  
O v e r s e a s  T r a d in g  Co m p a n y  L im it e d . ( a >

Insurance (M a rin e )  —  Goods —  P o licy  to cover 
p e rils  by f ire  fro m  A ntw erp  to In d ia  f io m  the 
loading aboardship and fro m  shippers’’ o rm anu  
fac ture rs ' warehouse du rin g  trans it u n t i l  °n 
board and d u rin g  transhipm ent on quays, <*c”  
u n t i l  in  consignees’ warehouse— Goods taken 
fro m  fac to ry  to A n tw erp  by barge and there 
damaged in  warehouse fire — L ia b il i ty .

The C ontinenta l and Overseas T rad ing  C o m pa q  
L im ite d  app lied  fo r  a review o f the decisio 
o f the liq u id a to r o f the Traders and Genera 
Insurance Association L im ite d  in  the fo llow ing  
circumstances. The applican ts were the Plir  
chasers o f certain bales o f blankets fro m  
orw nrxnvp» / n t  I 'p v m .m n r ip  w h ic h  w e re . fo T U O d f"*

by
company at Termonde which were fo rw a rt 
by them on the ins tructions o f the buyers
barge to A n tw erp  fo r  shipm ent by steam 
to In d ia .  On a rr iv a l at A n tw e rp  they tL'e , 
removed by the buyers’ agents and warehouse 
to aw ait shipm ent. Here they were damage 
by fire . They were insured by the a s s o c i a t e  

f ro m  A ntw erp to In d ia ,  beginning fro m  t 
loading aboardship, but the p o licy  i n c o r p o r a t  

the warehouse to warehouse clause 6 of 
In s titu te  Cargo Clauses whereby they tve 
insured fro m  leaving the shippers’ o r m at11 
fac tu re rs ’ warehouse du ring  the ord ino J 
course o f trans it u n t il on board the vesS j  
d u rin g  transhipm ent, i f  any, and fro m  the veS? # 
w h ils t on quays, wharves, o r in  sheds d u f] ® 
the o rd in a ry  course o f trans it u n t il saJe^  
deposited in  consignees’ o r other warehouse 
destination named. The liq u id a to r refused 
adm it the cla im .

H eld, that regard m ust be had to the whole 
ment, and that the extension m ust be ascertain 
in  each case by reference to the terms o f 
specification o f the p a rtic u la r goods. "  
the te rm in u s  a quo here was the po rt o f sh 
ment by steamer, and therefore d id  not eX‘ê  
to the factory or anywhere outside the arn

* - — *--------- —  N o r teas the d *
leaving >Z

o f that te rm in u s  a quo. 
charge ex barge equivalent to r
warehouse.”  The decision o f the liqu id  . 
was therefore r ig h t and the summons i»° 
be dismissed.

T h is  was a sum m ons ta ke n  o u t b y  the  
t in e n ta l and Overseas T ra d in g  Com pany_ f*1 r 
ite d , ask ing th a t  th e  decision o f th e  liqu id®  , 
o f th e  de fendant com pany— the  Traders j* .f  
General Insurance Com pany— to  d isa llow  
c la im  fo r  damage b y  fire  to  c e rta in  bale® t  
b lanke ts  th e n  in  warehouse a t A n tw e rp  ni'fe 
be review ed b y  th e  cou rt.

(a) Reported by A . W . CHASTER, Esq., Barrister-at-I'»"'
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Ch.]

The following statement of facts is taken 
from the judgment :

“ This is an application to review the decision 
°f the liquidator of the Traders and General 
Insurance Association Limited rejecting a 
Proof for 0211. odd carried in during the 
hquidation by the Continental and Overseas 
Trading Company Limited. The claim is 
advanced for damage done by fire to goods 
alleged to be covered by a policy of marine 
'insurance issued by the liquidating association. 
The contention on behalf of the liquidator is 
frrat the risk was not covered by the policy 
*n that the goods at the time of damage had 
a°t left the shippers’ or manufacturers’ ware
house during the ordinary course of transit 
"’•thin the meaning of the policy.

“  The fac ts  are n o t in  d ispu te . In  M arch 
arid A p r i l 1920 th e  c la im an ts  purchased the  
goods— ten  bales o f 150 b lanke ts  each— fro m  

Société A nonym e L a  Dendre o f Term onde, 
an'l  the  sellers, on th e  in s tru c tio n s  o f th e  buyers 
° r  th e ir  agents, fo rw arded  th e  bales fro m  
te rm onde  to  A n tw e rp  b y  barge on th e  7 th  
“ pL 1920 fo r  sh ipm en t in  th e  steam ship 
™revethoe, due to  leave A n tw e rp  fo r  In d ia  on 
Ihe 12 th  o f the  m o n th . W hen th e  goods 
ari-ived a t A n tw e rp  on the  8 th  th e y  were 
Removed fro m  th e  barge b y  th e  agents o f the  
buyers, and were warehoused to  a w a it sh ip 
m ent. The fire  w h ich  dam aged th e m  broke 
°U t in  the  warehouse on th e  11 th . T he  p o lic y  
c°vers th e  p e ril o f  fire  and insures o n e -lia lf o f  the  
S°ods fro m  A n tw e rp  to  K a ra c h i and th e  o th e r 
Oalf fro m  A n tw e rp  to  C a lcu tta , ‘ beg inn ing 
from  the  lo ad ing  th e re o f aboard sh ip ,’ b u t  i t  
'^co rpora tes the  ‘ warehouse to  warehouse ’ 
°<ause N o . 6 o f the  In s t itu te  Cargo Clauses, 
"Tech is in  these te rm s  :

The insured goods are covered subject to  the 
o f th is policy from  the tim e o f leaving the 

1 "Ppcrs’ or manufacturers’ warehouse during the 
ordinary course o f trans it u n til on board the vessel, 

transhipm ent i f  any and from  the vessel 
m ist on quays, wharves, or in  sheds during the 
rdinary course o f trans it u n til safely deposited in 

Consignees’ or other warehouse a t destination 
,ltned in  policy.

“  On b e h a lf o f  th e  c la im an ts  i t  is  argued th a t  
Recording to  the  tru e  c o n s tru c tio n  o f th e  p o licy  
f  ■' r is k  began w hen th e  goods le f t  th e  m anu- 
,?c tu rers a t Term onde, o r, a lte rn a tiv e ly , when 
"e y  were discharged a t A n tw e rp , to  w h ic h  i t  is 

answered, ( 1) th a t  the  u n d e rw rite rs  canno t 
® he ld to  have in te nd ed  to  un de rta ke  a r is k  
m ch m ig h t have in v o lv e d  an undisclosed 
" d  le n g th y  la nd  t ra n s it  and one w h ic h  is 
Peci f in a lly  m en tioned  in  th e  spec ifica tion  

Inched to  the  p o lic y  in  those cases in  w h ich  
^ 's to  be inc luded , and (2) th a t  th e  discharge 

d e live ry  a t A n tw e rp  was n o t a d e liv e ry  
a <>rn a warehouse a t a ll b u t  fro m  th e  barge—  
„ co n d itio n  o f th in gs  to  w h ich  th e  clause has no
aP p l ic a t io n . ”

Quesne, fo r  th e  sum m ons, s u b m itte d  th a t  
r e decision o f th e  liq u id a to r  was w rong  hav ing  
i, IPfrd to  th e  in c o rp o ra tio n  in  th e  p o lic y  o f th e  

" ’arehouse to  warehouse ”  clause o f the  
V o i.. X V I . ,  N . S

[H. L.

Institute Cargo Clauses. The risk began when 
the goods left Termonde, or when discharged 
at Antwerp.

Raeburn, K .C . and Ja rd in e , on th e  o th e r 
hand , contended th a t  th e  decision was r ig h t  
and c ite d  M arten  v . N ip p o n  Sea and L a nd  
Insurance Company (3 Com. Cas. 164) and 
F ishe r, Reeves, and Co. v . A rm o u r and Co. 
(15 A sp. M ar. L a w  Cas. 9 1 ; 124 L .  T . Rep. 
122 ; (1920) 3 K .  B . 614).

E v e , J . (a fte r  s ta tin g  th e  facts) said : To 
a rr iv e  a t th e  tru e  co n s tru c tio n  o f th e  clause 
i t  is necessary to  have regard  to  th e  whole o f 
the  docum ent, in c lu d in g  th e  specifica tion  
in co rp o ra ted  as p a r t  o f th e  po licy . The clause 
u n d o u b te d ly  extends the  l ia b i l i t y  o f th e  insurers 
to  risks in cu rre d  before sh ipm ent, b u t  the  
na tu re  and area o f th a t  extension m us t, in  
m y  op in ion , be ascerta ined in  each case by 
reference to  th e  te rm s o f th e  spec ifica tion  
re la tin g  to  the  p a r tic u la r  goods. W hen  goods 
are specified as consigned fro m  P aris , Lyons , 
and o th e r centres necessarily in v o lv in g  land  
tra n s it,  th e  a d d itio n a l risks o f th a t  tra n s it  
w o u ld  be covered, b u t where, as is th e  case "with 
th e  tw o  parcels o u t o f w h ich  th is  c la im  arises, 
the  term inus a quo m en tioned  in  th e  specifica tion  
is the  p o r t  o f sh ipm ent and th e  t ra n s it  is in  
te rm s “  b y  steam er,”  I  canno t accept th e  v iew  
th a t  th e  clause ou gh t to  be construed as 
im pos ing  l ia b i l i t y  fro m  th e  com m encem ent o f 
the  t ra n s it  fro m  the  fa c to ry  o r indeed a t any 
p o in t ou ts ide  an area w h ich , ha v in g  regard 
to  th e  loca l cond itions , m ig h t fa ir ly  be he ld 
to  be w ith in  w h a t M r. R aeburn  has a p t ly  
spoken o f as th e  a m b it o f the  term inus a quo. 
N o r, in  m y  op in ion , ou gh t I  to  t re a t th e  d is
charge ex barge on the  8 th  O ct. as e q u iva le n t 
to  th e  le a v in g  o f the  warehouse re fe rred  to  in  
the  clause.

The resu lt is th a t  the  decision o f the  l iq u id a to r  
was r ig h t  and th is  sum m ons m ust be dism issed 
w ith  costs.

S o lic ito rs  : Sim m ons  and Sim m ons : C liffo rd , 
T urne r, and H opton.

$ouse of Horts.

N ov. 26 and  27, 1923, and Feb. 11, 1924. 
(Before Lo rds  D u n e d in , A t k in s o n , Shaw 7, 

P h il l im o r e , and B l a n e s b u r g h .) 

A n g l o -N ew7f o u n d l a n d  D e v e l o p m e n t  Co m 
p a n y  L im it e d  (appe llan ts ) v. P a c if ic  St e a m  
N a v ig a t io n  Co m p a n y  (respondents), (a) 

o n  a p p e a l  f r o m  t h e  s e c o n d  d iv is io n  o f

T H E  C O U R T  O F  S E S S IO N  I N  S C O T L A N D .

C o llis ion— “  . . . steam vessel . . . crossing 
f ro m  one side o f the r iv e r  towards the other 
side . . .” — D u ty  to keep clear o f on-com ing  
vessels— Vessel leaving dock —  C ontribu tory  
negligence —  Causa p ro x im a — Clyde N a v iga 
tio n  B y-law s, N o . X I X .

( a )  Reported by W. C. Sandford, Esq., Barrister-at-Lav.
D  D  D

A n g l o -N e w f o u n d l a n d  D e v e l o p m e n t  Co . v .  P a c if ic  St e a m  N a v ig a t io n  Co.
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IT. L.] A n g l o -N e w f o u n d l a n d  D e v e l o p m e n t  Co. v . P a c if ic  St e a m  N a v ig a t io n  Co. [H. L-

Hide X I X .  o f the Clyde N av iga tion  B y-law s  
provides : “  E very steam vessel, under her
own steam, crossing fro m  one side o f the rive r  
towards the other side, sha ll keep out o f the 
way o f vessels nav igating  up  and down the 
r iv e r ."

The steamer B ., 415//. long, was leaving a g rav ing  
dock in  the Clyde in  order to proceed up  
the rive r. The w id th  o f the r iv e r opposite 
the dock was about 500f t .  The B . was leaving  
the dock stern f i r s t ;  her steam was up , but 
she was not us ing it .  A  tug attached to her 
stern ivas p u ll in g  her out. When her stern 
was a litt le  more than  100f t .  fro m  the opposite 
bank, and s lan ting  across and down the rive r, 
she sighted at a distance o f about three-quarters 
o f a m ile  the steamship A ., which ivas coming 
up the r iv e r under her own steam. The B . 
and her tug gave fo u r  short blasts as a w a rn in g  
tha t the r iv e r was blocked, repeated the blasts 
and continued the manœuvre. The A ., how
ever, came on, and w h ile  try in g  to pass between 
the B . ’s tug and the bank, struck the tug, which  
was s t i l l  about 100f t .  fro m  the bank, in fl ic t in g  
damage on i t  and knocking i t  against the 
stern o f the B ., w ith  the resu lt that the B . and  
the A . were also damaged.

H e ld , that the A . was solely to blame fo r  the col
lis io n  (1) because the B . was not in  these 
circumstances in fr in g in g  ru le  X I X .  o f the 
Clyde N a v iga tion  B y-law s ; (2) because,
e v e n 'if  the B . had been in fr in g in g  that rule, 
the co llis ion  was due to the subsequent and  
separate fa u lt  o f the A . in  coming on and  
attem pting to pass the B . and her tug, although 
she had been warned that the r iv e r was blocked. 

In te rlo cu to r o f the Second D iv is io n  (1923) 
S'. C. 323), affirmed.

A p p e a l  aga inst an in te r lo c u to r  o f the  Second 
D iv is io n  o f th e  C o u rt o f Session (The L o rd  
Jus tice -C le rk  (L o rd  A lness), Lo rds  H u n te r  
and  A nderson, L o rd  O rm ida le  d issen ting), 
v a ry in g  an in te r lo c u to r  o f the  S he riff S ub s titu te .

T he  a c tio n  was ra ised b y  th e  owners o f 
th e  Bogota in  th e  S he riff C o u rt a t G lasgow 
against th e  owners o f th e  steam ship Alconda, 
w ith  regard to  a co llis ion  w h ich  to o k  place 
a b o u t 4.30 p .m . in  th e  C lyde on th e  9 th  Dec. 
1921.

Condescendence fo r  pursuers :
1. The pursuers are the owners o f the steamship 

Bogota, a vessel o f 5167 tons gross, and 3127 tons 
net register. The defenders are the owners o f the 
steamship Alconda, a vessel o f 4298 tons gross, 
and 2695 tons net register, and in order to  avoid 
arrestment o f said vessel have agreed to  prorogate 
the ju risd ic tion  o f th is Court.

2. On the afternoon of F riday, the 9th Dec. 1921, 
about 4.30 p.m., the Bogota, which was loaded w ith  
part general cargo, le ft Elderslie Graving Dock 
on the north  side o f the R iver Clyde to  proceed 
to  Prince’s Dock, Glasgow, in  order to  complete 
loading. The tide  was flood and the weather was 
clear, darkness not having fu lly  set in . The wind 
was from  the south-west, blowing a moderate 
breeze. The Bogota was in  charge o f a p ilo t and 
proceeded out o f the dock stern first w ith  the 
assistance o f her stern tug , the Samson, which 
was bow on to  the Bogota's stern. The Bogota's

head tug  had not yet made fast. The regulation 
lights o f the Bogota and Samson were du ly  exhibited 
and were burning b righ tly . Before leaving the 
dock the Bogota gave a three-blast signal, which 
was repeated by  the Samson, and before getting 
clear o f the dock a three-blast signal was again 
given by the Bogota. A fte r her bow was clear of 
the dock entrance, bu t while the Bogota was still 
angled in  the river, the Alconda  was sighted coming 
up the rive r, rounding the bend below Renfrew 
Ferry, some considerable distance away. The 
Alconda  was accompanied by tw o tugs. As the 
Alconda  continued to  approach, a four-b last signal 
was given by the Bogota, in  accordance w ith  the 
Clyde T rust Regulations, as a warning to  the 
Alconda, and th is  signal was repeated several times, 
both by the Bogota and by  her stern tug . The 
Alconda, however, ignored a ll these signals and 
continued to  come on a t an excessive speed, colliding 
w ith  the Samson and throw ing th a t vessel against 
the Bogota's stern, causing serious damage to  both 
these vessels. W ith  the force o f the im pact the 
Bogota was throw n against the steamship War 
A fr id i,  which was ly ing  moored at the w harf t°  
the westward o f the entrance to  the d ry  dock, 
whereby both the Bogota and the W a r A fr id 1 
sustained damage. The Alconda  continued o'1 
her way up the rive r w ithou t slackening speed- 
W ith  reference to  the answer, i t  was impossible 
for the Bogota or Samson to  keep clear. B y  tn e 
influence o f the flood-tide, the stern o f the Bogota 
was inclined to  swing fu rthe r to  the southward’ 
and the Samson did everyth ing possible to  preven 
her doing so. I t  was the po rt anchor o f the 
Alconda  which was let go, bu t th is  was not done 
tim eously as i t  should have been and, in  fact, when 
i t  was let go, the anchor dropped on the deck 0 
the Samson, causing considerable damage to  th» 
vessel. j

3. Said collision was due en tire ly  to  the fau lt an
negligence o f those in  charge o f the Alconda  1 
respect th a t (1) they failed to  keep a proper loo 
out ; (2) they proceeded a t an im proper speed >
(3) they failed to  hold back u n til the Bogota ha 
got straightened in  the rive r ; (4) they failed ' 
keep out o f the way o f the Bogota and the Samson ̂  
(5) they failed to  stop and reverse tim eously it 
a ll ; (6) they failed to  indicate the ir movemen *
by the requisite whistle signals ; and (7) they fanf 
tim eously to  le t go anchor. They were thus 1 
breach o f the Rules of Good Seamanship and 0 
the Regulations fo r Preventing Collisions at Sc > 
pa rticu la rly  arts. 27, 28, 29, and 30, thereof. The. 
were also in  breach o f the Clyde T rust B v -Ia "s' 
pa rticu la rly  arts 2 and 3 thereof. W ith  referenc^ 
to  the answer, i t  is denied th a t the Samson was 1 
fau lt and th a t she obstructed the channel. B u t in 
the action o f the Samson in  keeping fast to *- 
Bogota, the Alconda  would- undoubtedly ha' 
collided w ith  the Bogota.

4. In  consequence o f said collision the pursuer* 
have sustained loss and damage to  the extent 
5000/., the amount claimed for.

Statement o f facts and counterclaim for defenders
1. On the afternoon o f the 9th Dec. 1921 tD j 

Alconda  le ft Greenock, bound fo r Glasgow, n ^  
shortly a fter 4 p.m. was approaching Ref,*r‘ (j 
Ferry. She was in  ballast, w ith  a tug  ahead4  ,  
a tug  astern, and her navigation lights were exhib* 
and burning b righ tly . A  p ilo t was on the bridg^ 
w ith  the master, and a man at the wheel, j  g 
chief officer was on the forecastle head, i*n“ ,aS 
good look-out was being kept. A  fresh wind 
blowing from  the S.W. to  W .S.W., and the 1 
was flood, w ith  a strength o f about two knots-
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2. In  these circumstances, shortly after rounding 
me bend a t Renfrew Ferry to  the west o f Elderslie 
'»raving Dock, the Alconda sighted the Bogota a t 
the entrance of the dock, and angled in the river, 
t t  Was not possible fo r those on board the Alconda 
to have seen the Bogota previously, as she was not 
showing any lights to  those on board the Alconda, 
ar*d also owing to  the glare o f lights a t Elderslie 
Graving Dock, one long blast was blown on the 
Uconda's whistle. Im m ediate ly thereafter those 

° n board her sighted the Samson, the tow  boat 
which was assisting the Bogota, and was attached to  
her stem. One short blast was then given on the 
whistle o f the Alconda, and her helm was ported 
"n pass as close to  the south bank as possible, as 
she had sufficient room to  do. The Botoga's stern 
Was about mid-channel, and the Samson a lit t le  

the south thereof, and had they maintained 
rjhe' r  position no collision would have occurred, 
jhey continued, however, to  come out, and when 

close to , the Samson altered her position fu rther 
°  the southward, obstructing the channel. The 

helm o f the Alconda was a t once further ported, 
me starboard anchor le t go, and the engines given 
? touch ahead, and then pu t astern, to  assist in 
bringing her head to  starboard, and three blasts 
f ‘Ven, bu t in  spite o f these precautions she struck 
ae Samson, forcing her against the Bogota. The 

° nly  signal given by the Bogota and the Samson was 
°ne signal o f four short blasts by each, which were 
only given when the Alconda was approaching. 

•1- The collision was due en tire ly  to  the fau lt 
?1 the Bogota and the Samson. The Bogota was 

fau lt in  (1) fa iling  to  keep a proper look out ; 
is ! to  keep out o f the way o f the Alconda ;

leaving the dock and obstructing the channel 
. ay  when she saw the Alconda approaching, 
'nstead o f stopping and (or) going back in to  the 
° ek on sighting her and w a iting  u n til she had 

Passed ; (4) fa iling  to  give any sound signals to  
,tle Alconda to  indicate her in tention  to  leave the

; (5) g iv ing  a four-blast signal to  the Alconda, 
Which was a misleading signal, and which did  in 
a°t mislead those in  charge o f her, instead of 

wKing a three-blast signal as she should have done, 
hen she was in fact coming astern ; and (6) fa iling 

.? exh ib it any lights. I t  is believed and averred 
cttat those on board the Bogota saw the Alconda 
0rning up to  Renfrew Ferry, bu t commenced 

jh tl (or) continued thereafter to  come out of the 
°ek instead o f m aintaining th e ir position and (or) 

p°'ng back in to  the dock u n til the Alconda had 
passed, as they should and could have done w ithou t 

''a cu ity  or danger, had she been properly handled, 
fm Waci coming out o f the dock w ith  tw o ropes 
in m each how and the Samson keeping her stern 

' Position, bu t i t  is believed and averred th a t one 
, fhe ropes parted when she was leaving the dock, 
ke n°  steps were taken to  pu t out another and 
dir|P P< r  *n position. I f  those on board the Bogota 
] /  Pot see the Alconda before she came up to 
£,eofrew Ferry  they should have done so. The 
tQa? * m  was in fau lt in  respect th a t she was ly ing  
a foe south side of, and obstructing, the channel, 

‘ failed to  get ou t o f the way o f the Alconda

. " b e e n  keeping a proper look out. She was 
to tL in  fau lt in  fa iling  to  give any whistle signals 

the Alconda to  indicate her manœuvres and to
of°w any lights to  the Alconda. Those in  charge 
of +iC B°g°ta and the Samson were thus in  breach 
¡¡r the Rules o f Good Seamanship and of the 
L p t lu t io n s  fo r Preventing Collisions a t Sea, particu- 
Pa r  a r t ' 29, and o f the Clyde T rust By-law, 
avr t lcularly arts. 18 and 19. The pursuers’ 
tyj^tnients in  answer so fa r as not coinciding here- 

u Pre denied. I t  is expressly denied th a t the

Bogota was clear of the dock when the Alconda 
came round the bend.

4. As a result o f the said collision, the Alconda 
was damaged. The extent o f the damage amounts 
to  one thousand pounds, fo r which the defenders 
hereby counter-claim and crave decree against 
the pursuers.

The s h e riff-su b s titu te  fou nd  b o th  ships 
e q ua lly  to  b lam e. On appeal th e  Second 
D iv is io n  he ld  th a t  th e  A lconda  was alone to  
b lam e and re m itte d  th e  cause to  th e  she riff.

T he  owners o f  th e  A lconda  appealed, g iv in g  
th e  fo llo w in g  reasons fo r  th e ir  a p p e a l: On a 
sound con s tru c tion  o f th e  by-law s th e  Bogota 
had a d u ty  to  keep o u t o f th e  w a y  o f the  
A lconda  and fa ile d  to  do so ; a lte rn a tiv e ly , a t 
com m on la w , the  Bogota was n o t e n tit le d  to  
en te r th e  r iv e r  and cross th e  course o f an 
approach ing  vessel n a v ig a tin g  u p  th e  r iv e r  ; 
i t  was negligence on th e  p a r t  o f  th e  Bogota to  
persist in  en te ring  th e  r iv e r  so as to  cause r is k  
o f  co llis ion  w hen she saw th e  Alconda  com ing 
up  th e  r iv e r.

Condie Sandeman, D .F . and Bateson, K .C . 
(o f th e  E ng lish  B a r), w ith  th e m  W . G. N orm and  
(o f th e  S co ttish  B a r) and A lfre d  B u c k n ill (o f 
th e  E ng lish  B a r), fo r  th e  appe llan ts , re ferred 
to  :

M ackay  v . D ic k , 1881, 6 A p p . Cas. 251 ;
8 R . (H . L . )  37 ;

The R ive r Derwent, 7 A sp. M a r. L a w  Cas.
37 ; 1891, 64 L .  T . R ep. 509 ;

The Schwan, 6 A sp. M ar. L a w  Cas. 409 ;
1889, 61 L .  T . R ep. 308 ;

The B rom fie ld , 10 A sp. M ar. L a w  Cas. 194 ;
1905, 94 L .  T . R ep. 109 ;

The M e n d ip  Grange v . R adcliffe , 15 Asp.
M a r. L a w  Cas. 353 ; 124 L .  T . R ep. 706 ;
(1921) A . C. 556.

M a c m illa n ,  K .C . and John  Carm ont ( la te  o f 
th e  S co ttish  B a r), fo r  th e  respondents, re fe rred  
to  :

A d m ira lty  Commissioners v . Steamship
Volute. 15 A sp. M a r. L a w  Cas. 530 ;
126 L .  T . R ep . 425 ; (1922) 1 A . C.
129 ;

The W h itlie b u rn , 9 A sp . M a r. L a w  Cas.
154 ; 1900, 83 L .  T . R ep . 748 ;

The R a ithw a ite  H a ll,  2 A sp . M a r. L a w  Cas.
210 ; 1874, 30 L .  T . R ep . 233.

T h e ir  Lo rdsh ips  to o k  t im e  to  consider th e ir  
ju d g m e n t.

Feb. 11. —  L o rd  D u n e d in . —  T he screw 
steam er Bogota, a sh ip  4 1 5 ft. lo ng , had  to  
leave th e  E lde rs lie  G rav in g  D o ck , where she 
had been ly in g ,  in  o rd e r to  proceed up  the  
C lyde to  P rin ce ’s P ie r. T he  said dock  is s itua te  
on th e  n o r th  b a n k  o f th e  C lyde, and enters the  
r iv e r  a t  an  angle w estw ard  o f a b o u t 30 degrees. 
T he  to ta l w id th  o f th e  r iv e r  ex adverso o f  th e  
dock is a b o u t 50 0 ft. The op e ra tion  o f le av in g  
th e  dock to o k  place a t 4.40 p .m . on th e  9 th  
Dec. 1921. A t  th a t  t im e  the re  was ly in g  
m oored im m e d ia te ly  to  th e  w estw ard  o f the  
entrance to  th e  dock  a screw steam er W «r 
A f r id i .  The Bogota le f t  th e  dock s te rn  f irs t  ; 
he r steam  was up , b u t  she was n o t p rope lled
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b y  her ow n  screw. A  tu g , th e  Samson, was 
a ttach ed  to  he r s te rn  w ith  a to w  rope o f  a b o u t 
1 2 ft. long , and pu lle d  her o u t. She was 
a ttach ed  fo rw a rd  b y  hawsers to  b locks on each 
side o f th e  dock, w h ic h  hawsers were p a id  o u t 
as she proceeded. The in te n tio n  o f  th e  m an
œ uvre was, so soon as she g o t c lear o f th e  dock, 
to  a tta c h  a n o the r tu g  to  he r bow , and the n , w hen 
she was stra igh tened , to  to w  her up th e  r iv e r, 
proceeding a long th e  sou th  b a n k  to  P rin ce ’s 
P ie r. A t  th is  t im e  the re  was a flood t id e  ru n 
n ing  a t a b o u t tw o  m iles per ho u r. A f te r  m ak ing  
c e rta in  signals, w h ich  w il l  be m ore p a r t ic u la r ly  
set fo r th  he rea fte r, she had proceeded so fa r 
w ith  th e  m anœ uvre th a t  her s tem  was a l i t t le  
ove r 100 ft. fro m  the  sou th  bank , she ly in g  s t i l l  
uns tra igh tened  and  a th w a rt the  stream , w hen a 
steam er, th e  Alconda, w h ich  was proceeding 
up th e  r iv e r , came in to  co llis ion  w ith  th e  tu g  
Samson, in f l ic t in g  damage and kn o ck in g  i t  
aga inst the  s te rn  o f the  Bogota, w h ich  was, in  
consequence, in ju re d . The e ffect o f th e  b low  
was fu r th e r  to  slew th e  stem  o f th e  Bogota 
against th e  W a r A f r id i ,  causing in ju r y  to  b o th  
vessels. The A lconda  he rse lf was also in ju re d . 
Cross actions o f damages were ra ised b y  the  
Bogota and th e  A lconda  in  th e  S heriff C o u rt o f 
G lasgow. The sh e riff-su b s titu te , before whom  
the  case depended, a fte r  p ro o f led, pronounced 
an in te r lo c u to r, fin d in g  b o th  vessels a t fa u lt ,  
and a p p o rtio n in g  the  damage eq u a lly  between 
the m . A ppea l was ta ke n  to  th e  Second 
D iv is io n  o f th e  C o u rt o f Session, when a m a j o r i ty  
o f the  c o u rt reca lled th e  in te r lo c u to r, and 
fou nd  the  A lconda  alone to  b lam e. L o rd  O rm i- 
da le dissented, agreeing w ith  th e  sheriff- 
s u b s titu te . A ppea l has now  been ta ke n  to  
y o u r Lo rd sh ip s ’ House b y  th e  owners o f the  
Alconda. T h e y  a d m it fa u lt ,  b u t  p ra y  th a t  the  
in te r lo c u to r o f th e  s h e riff-su b s titu te  shou ld  be 
restored.

A  case o f th is  s o rt is regu la ted  b y  sect. 40 o f 
the  J u d ic a tu re  A c t  (G Geo. 4, c. 120), w h ich  
requires th e  D iv is io n  o f  the  C o u rt o f Session, 
before w hom  th e  case, o r ig in a tin g  in  the  S heriff 
C o u rt in  w h ich  p ro o f has been led, depends, to  
pronounce specific find ings  o f fa c t and find ings 
o f la w , and  prescribes th a t  on appeal to  th is  
House th e  find ings  o f  fa c t m us t be regarded in  
th e  same m anner as a special v e rd ic t b y  a ju r y  
an d  n o t open to  rev iew , rev iew  being confined 
to  th e  find ings  o f la w  alone. The e ffect o f 
these p rov is ions has been exp la ined  in  y o u r 
Lo rd sh ip s ’ House on m ore th a n  one occasion 
and  n o ta b ly  in  M ackay  v . D ic k  (1881, 6 A p p . 
Cas. 251 ; 8 R . (H . L .)  37), Shepherd v .
Henderson (1881, 7 A p p . Cas. 49), C a ird  v . 
Syme (1887, 12 A p p . Cas. 326), and G ilro y  v . 
P rice  (1892, 20 R . (H . L .)  1). I t  is unnecessary 
to  repea t w h a t was the re  said, b u t I  w il l add 
th is , as I  do n o t fin d  i t  e x p lic it ly  m en tioned. 
I t  is n o t le g it im a te  to  e x tra c t a new fin d in g  o f 
fa c t fro m  th e  op in ions o f th e  judges, a lth o u g h  
i t  is le g it im a te  to  use those op in ions to  e xp la in , 
i f  necessary, a n y  a m b ig u ity  in  th e  find ings  o f 
fa c t. The re s u lt is th a t  we are bound in  th is  
case to  ta ke  th e  facts as set fo r th  in  the  in te r 
lo c u to r o f  th e  Second D iv is io n . A t  the  same

tim e , as po in te d  o u t b y  L o rd  A tk in s o n , in  
Herbert v . F ox  and Co. L im ite d  (114 L .  T . Rep-, 
a t p. 426 ; (1916) A . C., a t p. 413), we are no t 
bound to  take , as a fin d in g  o f fa c t, a find ing  
w h ich  is ca lled  a fin d in g  o f  fa c t, b u t  in  re a lity  
is a f in d in g  o f  la w , o r o f m ixe d  fa c t and law .

I  acco rd ing ly  tu rn  to  th e  in te r lo c u to r  to  see 
w h a t are th e  fac ts  upon w h ich  th e  case fa lls  to  
be decided. I  need n o t read the m  a ll, because 
m an y  o f th e m  m ere ly  set fo r th  in  d is tin c t 
p ropos itions th e  n a rra tiv e  w h ich  I  have already 
g iven , b u t  the  c ruc ia l find ings w h ich  are not 
covered b y  m y  n a rra tiv e  are as fo llow s : 
“  (8) T h a t a b o u t 4.40 no vessels be ing in  sight; 
e ith e r com ing dow n o r go ing up , th e  Bogota 
gave th ree  sh o rt b lasts w ith  her w h is tle , and 
th e  Samson ha v in g  rep lie d  w ith  s im ila r  three 
sh o rt b lasts, proceeded to  to w  th e  Bogota ou t 
o f th e  dock s te rn  f irs t  and th a t  these blast 
signals were repeated b y  b o th  vessels ; (9) th a t 
the  Bogota d id  n o t g ive a pro longed b last o i 
th e  w h is tle  before le av in g  the  g ra v in g  dock as 
prescribed b y  ru le  18 o f  th e  B y -la w s  and 
R egu la tions o f the  C lyde N a v ig a tio n  Trustees, 
b u t  th a t  the  fa ilu re  to  g ive  such a b las t had no 
bearing on th e  co llis ion  w h ich  subsequently 
to o k  place ; (10) th a t  th e  m ovem en t o f the 
Bogota was ham pered (a) b y  the  presence 
th e  W ar A f r id i ,  a large vessel, w h ic h  W3S 
m oored to  th e  q u ay  ju s t  ou ts ide  th e  dock 
entrance w ith  her head po in te d  to  th e  east 
and  (b) b y  th e  flow ing  t id e  w h ich  operated 
m ore and m ore s tro n g ly  upon  her as she gradu
a lly  came o u t o f th e  dock, and had a tendenc} 
to  th ro w  her s te rn  to  the  sou th  and her bo " 
tow a rds  th e  bow  o f  the  W ar A f r id i  ; (11) th a t 
w hen th e  Bogota was ab ou t tw o - th ird s  o u t 
th e  dock and the  stern  o f her tu g  Samson 'Was 
ab ou t m id -channe l, th e  defenders’ vessel. 
Alconda, a steam er o f 38 1 ft. over a ll in  length, 
unde r her ow n steam  and w ith  tw o  fu g ” 
a ttach ed , one ahead and one aste rn , was seen 
rou n d in g  the  bend o f  th e  r iv e r  below R en tre ”  
F e rry  ab ou t th ree -qu a rte rs  o f  a m ile  away ; 
(12) th a t  w hen th e  Bogota s igh ted th e  Alconaa 
she gave fo u r s h o rt b lasts o f  her w h is tle , whicn 
were repeated b y  the  tu g  Samson, the reby 
in d ic a tin g  to  approach ing vessels th a t  th e  rive  
was b locked and th a t ,  as th e  Alconda  came on. 
th e  fo u r-b la s t signa l was repeated b y  bo th  t*1 
Bogota and th e  tu g  Samson : (13) th a t  having 
th u s  g iven  w a rn in g  to  vessels, in c lu d in g  t*1 
Alconda, the  Bogota was, in  th e  c ircum stance*’ 
and  p a r t ic u la r ly  in  v ie w  o f  th e  e x te n t to  w h ic 
her m anœ uvre had been conducted , e n tit le d  
con tinu e  and com ple te her m ovem en t o f q l l j 
t in g  th e  dock and s tra ig h te n in g  herse lf in  1 '' 
channel ; and th a t  she was n o t bound to  ho 
on, in  th e  po s itio n  to  w h ich  she had a tta in «’ ’ 
t i l l  th e  Alconda  had  passed ; (14) th a t  t
Samson's bow  was a lm ost d ire c t ly  aste rn  o f t 1 
Bogota, b u t s lig h t ly  tow a rds  th e  p o r t  quart« ' 
her bow  be ing o n ly  1 2 ft. fro m  th e  Bogota 
s te rn  and  th a t  she was do ing  her u tm o s t 
keep th e  s te rn  to  th e  n o r th  aga inst th e  influÇn 
o f th e  t id e  ; (15) th a t  w h ile  these operation* 
were go ing on, tb e  A lconda  w i th  her tw o  R'» 
was com ing up  th e  r iv e r  a t a speed o f a t lc a
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m iles an h o u r and th a t  she observed a lig h t  
ln m id -channe l w hen she was a b o u t R enfrew  
P erry , th is  l ig h t  be ing th e  s te rn  l ig h t  o f th e  
Samson ; (16) th a t  she was c o n tin u in g  on her 
course when her p i lo t  s igh ted th e  hu lls  o f the  
Bogota and Samson a b o u t th ree  o r fo u r ship- 
lengths ahead, and a b o u t th e  same t im e  the  
n iaster heard a fo u r-b la s t w h is tle  (w h ich  the  
P ilo t also heard  b u t  to o k  to  be a th ree -b las t 
th is t le )  and th a t  in  re p ly  to  th e  m aste r’s 
¡n q u iry  exp la ined  th a t  on th e  C lyde i t  m eant 

I  am b lock in g  th e  r iv e r  ’ ; (17) th a t,  n o tw ith 
s ta n d in g  th e  p ilo t  th o u g h t he cou ld  pass to  the  
*ou th  o f these vessels, and acco rd ing ly  po rted  
" is  he lm , b lew  one b las t o f  h is w h is tle  and 
a ttem pted  to  pass ; (18) th a t  in  do ing  so he 
co llided a t ab ou t 4.45 p .m . w ith  th e  Samson, 
” le bow  o f th e  Alconda  s tr ik in g  her p o r t  
f i la r te r ,  fo rc in g  her back on th e  Bogota’s 
rudder, w h ich  fo r tu n a te ly  was h a rd -a -p o rt a t 
j-he tim e  and so acted to  some e x te n t as a bu ffe r, 
Put th a t  th e  Bogota was forced back upon  the  

A f r id i ,  w ith  th e  resu lt th a t  a ll fo u r vessels 
"'ere dam aged ; (19) th a t  th e  co llis ion  occurred 
a" ° u t  100f t .  fro m  th e  sou th  ba nk , and th a t  th e  
Alconda  cou ld  have m anoeuvred in  sa fe ty  to  
"■ 'illin  5 0 ft. o f  th a t  b a nk  ; (20) th a t  the

ar>ison, fro m  the  po s itio n  in  w h ic h  she was, 
c°u ld  n o t do a n y th in g  to  escape th e  co llis ion  
a*rd was a t th e  t im e  do ing  her u tm o s t to  keep 
■ *e Bogota’s s te rn  to  th e  n o r th  aga inst th e  t id e  

c o n fo rm ity  w ith  her orders fro m  the  
°gota ; (21) th a t  i f  th e  A lconda  had  stopped, 

° r held back, as she m ig h t have done, when she 
*avv the  s te rn  l ig h t  in  m id -channe l, o r even 

hen she f irs t  saw th e  hu lls  o f th e  vessels ou t- 
, Jde th e  g ra v in g  dock and heard th e  fo u r o r 
'" 'ee-b last s igna l, th e  acc iden t w o u ld  n o t have 

Occurred ; (22) th a t  the re  was fa u lt  on the
Fonda's p a r t  in  n o t so s top p in g  o r slacken ing 

Peed and th a t  the re  was no fa u lt  on th e  p a r t 
the Bogota ; and (23) th a t  th e  co llis ion  was 

ue so le ly to  th e  fa u lt  o f  th e  Alconda.
“  l  should be exp la ined  th a t  the  expression 

•told on ”  in  th e  th ir te e n th  fin d in g  c le a rly  
j PPears fro m  the  ju dg m en ts  o f th e  learned 
*  oges to  used as m eaning, a rres t her 

m ovem en t in to  th e  r iv e r  b y  s top p in g  
a tt an(l ceasing to  pa y  o u t th e  cables s t i l l  

ach ing th e  Bogota to  th e  dock, helped, 
j t  . aPs, | lv  a f o rw a rd  tu rn  o f her ow n screw. 
^  ls tru e  th a t  the  th ir te e n th  f in d in g , w h ich  is 
as° ^°Un,h ilio n  o f th e  ju d g m e n t, m ay  be read 

Hot a tru e  fin d in g  o f fa c t, b u t  as a deter- 
. - Nation in  la w  o f th e  re su lt a ris ing  fro m  thecirc
it ,"instances o f th e  co llis ion . In  th a t  sense
Hi ¡S n °P b in d in g  on y o u r Lo rdsh ips . B u t  i t  
- udes, in  m y  v ie w , an u n d e rly in g  fin d in g

tact _____i_. . 1..»  4.1
so
qj* in  m y  View, an uiiuei/i^iug unuiug

tac t, nam ely , th a t  th e  Bogota had a lready

dim,.invaded the  o th e r channel th a t  i t  was 
c u lt fo r  he r to  s top her m anœ uvre. 

aj  ,e a p pe lla n t, as I  have a lready  m entioned, 
d ' nd-ted fa u lt ,  so th a t  th e  sole question  to  be 
t l^ 'd c d  is w h e the r th e  co llis ion  was due to  
ia u it° *e fa n 't  o f  th e  a p pe lla n t, o r w he the r any 
Th 1 ^ 'e  respondents c o n trib u te d  the re to ,

are ce rta in  by-law s and regu la tions o f 
b lyde  Trustees pub lished  to  regu la te  the

r iv e r  tra ff ic , w h ich  m u s t be here sqt fo r th . 
T he  by-law s have n o t th e  force o f s ta tu te , 
b u t, lik e  th e  ru les o f the  road , th e y  fo rm  a ru le  
o f conduct, so th a t  an  in fr in g e m e n t o f them  
w o u ld  be he ld  to  be in  la w  a fa u lt  w h ich , i f  i t  
le d  to  dam age, w o u ld  in fe r  l ia b i l i t y .

The rules quo ted  a t th e  t r ia l  are as fo llow s : 3. 
“  W hen  a Steam  Vessel o r a dredger is tu rn in g  
rou nd , o r fo r  an y  reason is n o t under com m and 
and canno t ge t o u t o f  th e  w a y  o f an approach ing 
vessel, w h ich  b u t  fo r  th is  i t  w o u ld  be her d u ty  
to  get o u t o f th e  w a y  o f, o r w hen i t  is unsafe 
o r im p ra c tica b le  fo r  a Steam  Vessel o r D redger 
to  keep o u t o f th e  w a y  o f a sa iling  vessel, she 
sha ll s ig n ify  th e  same b y  fo u r  o r m ore blasts 
o f th e  steam  w h is tle  in  ra p id  succession, o r by  
lik e  strokes o f her b e ll, and i t  sha ll be th e  d u ty  
o f th e  approach ing  vessel to  keep o u t o f th e  
w a y  o f th e  Steam Vessel o r D redger, so 
s itua ted .

“  19. E v e ry  Steam  Vessel, unde r her own 
steam , crossing fro m  one side o f th e  R iv e r  
tow a rds  th e  o th e r side sha ll keep o u t o f the  
w a y  o f vessels n a v ig a tin g  up and  dow n the 
r iv e r . ”

The case o f the  appe llan ts  is th is . T hey  say 
th a t  th e  Bogota transgressed ru le  19, and was 
n o t excused b y  ru le  3. The respondents 
argue th a t  ru le  19 d id  n o t a p p ly , b u t  th a t  i f  i t  
d id , ru le  3 p ro v id e d  th e  excuse. T hey  also 
say th a t ,  a p a rt fro m  ru le  3, the re  is in  th e  
c ircum stances no l ia b i l i t y .  N o w  i t  m ay  be 
doub ted  w h e the r ru le  19 was in tended to  
a p p ly  to  such a manoeuvre as was here go ing 
on ; b u t  th e  sense in  w h ich  i t  is expressed raises 
a question o f m uch d iff ic u lty .  I t  w o u ld  indeed 
be w e ll i f  th e  ru les were revised so as to  rem ove 
doub ts  on the  m a tte r. As i t  is, I  do n o t th in k  
i t  necessary to  decide i t .  I  w i l l  assume, w ith o u t 
dec id ing , th a t  ru le  19 d id  a p p ly . B u t  w h a t 
does i t  m ean ? The appe llan ts  have read i t  as 
i f  “  keep o u t o f the  w ay ”  m ea n t a d u ty  w h ich  
was necessarily in fr in g e d  i f ,  in  an y  c irc u m 
stances w ha teve r, the re  was co llis ion . T h is  can 
scarce ly be so. Suppose a vessel had  begun 
to  cross tow a rds  th e  o th e r side, and ano the r 
vessel le f t  its  p rope r w a te r and  co llided  w ith  
th e  f irs t  vessel, w h ile  in  its  ow n w a te r. Could 
i t  poss ib ly  be said th a t  the re  was fa u lt  on the  
p a r t  o f th e  f irs t  vessel ? I  th in k ,  the re fo re , th a t 
“  keep o u t o f th e  w a y  ”  m us t be in te rp re te d  
as “  n o t ge t in to  th e  w a y  o f,”  and w h e the r th a t 
d u ty  is con travened w i l l  a lw ays depend on the  
circum stances. N o w  here we have th e  fa c t, 
as shown in  th e  e leven th  fin d in g , th a t  w hen the  
A lconda  was seen, th e  Bogota’s tu g  had invaded 
the  south channel, and in  f in d in g  tw e lve , th a t  
th e  signa l was g iven  fo r  b lo ck in g  th e  r iv e r. 
I  the re fo re  th in k  th a t  th e  respondent succeeds 
on tw o  grounds— firs t,  th a t  ru le  19 was n o t 
re a lly  b roken , and  second, th a t  i f  i t  was broken 
b y  invas ion  o f th e  sou th  channel, th e  fa u lt  
w h ich  re a lly  caused th e  co llis ion  was the  
subsequent and independent fa u lt  o f th e  A lconda . 
I  have had th e  o p p o r tu n ity  o f read ing  the  
ju d g m e n t to  be de live red  b y  L o rd  Shaw, and 
concur e n tire ly  in  w h a t he says as to  th is  
aspect o f  th e  case.
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I  w o u ld  add th a t ,  i f  th e  fac ts  were open to  
me, I  should h o ld  th a t ,  in  m y  v iew , th e  Bogota 
was excused under ru le  3. She d id  sound the  
fo u r  b lasts. I t  is , I  th in k ,  c lear th a t  ru le  3, 
where the re  is scope fo r  its  a p p lica tio n , w ill 
ove rride  ru le  19, fo r  as i t  its e lf  states i t  is 
m eant to  a p p ly  ju s t  when, b u t  fo r  i t ,  the re  
w o u ld  be a d u ty  to  ge t o u t o f th e  w a y  o f an 
approach ing  vessel. There was a rgum en t as 
to  th e  question  o f w h e the r th e  Bogota was 
tu rn in g  rou nd . I  do n o t th in k  th a t  she was 
tu rn in g  rou nd , b u t th a t,  in  m y  v iew , is im 
m a te ria l because I  read th e  w ords “  and canno t 
ge t o u t o f  th e  w a y  ”  as q u a lify in g  b o th  the  
words “  tu rn in g  rou nd  ”  and th e  word3 “  o r fo r  
a n y  reason is o u t o f com m and.”  I  am  n o t 
e n tit le d  to  m ake an y  fin d in g  b u t  th a t  the  
Bogota was unab le to  ge t o u t o f  th e  w a y , and 
I  canno t e x tra c t th is  p ro p o s itio n  fro m  an y  o f 
th e  find ings b y  w h ich  I  am  s t r ic t ly  bound.

On th e  w ho le  m a tte r, I  am  o f op in io n  th a t  
th e  appeal m u s t be dism issed w ith  costs.

L o rd  A t k in s o n .— I  approve th e  m o tio n  
made b y  L o rd  D uned in .

T a k in g , as I  am  bound to  do, th e  find ings  o f 
fa c t in  th is  case b y  th e  she riff as unassailable, 
the re  are, in  m y  v ie w , several grounds upon 
w h ich  th e  correctness o f th e  ju d g m e n t appealed 
fro m  m ay  be questioned. I  propose o n ly  to  
deal w ith  one o f these grounds and to  rest m y  
ju d g m e n t upon  i t — nam ely , th e  a p p lic a b ility ,  
as to  th is  case, on  the  fac ts  fou nd  b y  the  
she riff o f  th e  p r in c ip le  upon  w h ich  th e  decision 
o f  th e  case o f  Dames v . M a n n  (1842, 10
M . &  W . 546) was decided. T h a t p r in c ip le  is, 
I  th in k ,  th is , th a t  in  o rd e r th a t  a de fendant 
shou ld  susta in  a plea o f c o n tr ib u to ry  negligence, 
he m us t estab lish  th a t  he h im s e lf cou ld  n o t, 
b y  th e  exercise o f reasonable care and diligence, 
have avo ided the  consequences o f th e  p la in t if f ’s 
negligence— T u f f  v . W arm an  (1858, 5 C. B . 
(N . S.) 573). F o r  th e  purpose o f te s tin g  the  
a p p lic a b ility  o f  th is  p r in c ip le  to  th e  present 
case, I  assume, o f course, th a t  th e  Bogota 
transgressed one o r m ore o f th e  C lyde Rules 
and was g u ilty  o f  negligence in  g e ttin g  w ith  
her tu g  th e  Samson in to  the  po s itio n  in  w h ich  
th e y  were w hen th e  co llis ion  to o k  place. In  
M arsden on C o llis ion , 5 th  e d it., p. 17, i t  is la id  
dow n on th e  a u th o r ity  o f th e  cases m en tioned 
in  th e  notes, to  some o f w h ich  I  sha ll p resen tly  
re fe r, “  th a t  the re  is no diffe rence between 
th e  ru les o f  la w  and those o f A d m ira lty  as to  
w h a t am ounts to  negligence causing a co llis ion , 
and th a t  before a vessel can be fou nd  in  fa u lt  
fo r  a co llis ion , negligence causing o r c o n tr ib u t
in g  to  the  co llis ion  m us t be p roved , and th a t  
in  th e  case o f  a co llis ion  a sh ip  th o u g h  g u ilty  
o f  negligence w i l l  n o t necessarily be he ld  to  
b lam e i f  th e  sh ip  w ith  w h ich  she collides cou ld 
b y  the  exercise o f reasonable and o rd in a ry  
s k il l and care have avo ided th e  co llis ion .”

In  th e  case o f Cayzer, I rv in e , and Co. v . Carron  
Com pany ( in fra )  w h ic h  c losely resembles the  
present case and  is d ire c t ly  in  p o in t,  L o rd  
B la c k b u rn  assumes, a p p a re n tly , th a t  the  
p r in c ip le  o f  Davies  v . M a n n  (sup.) app lied . 
I n  th a t  case, a co llis ion  occurred in  th e  Tham es

between tw o  ships, nam ed, respective ly , the  
Clan S in c la ir  and th e  M argare t. The form er 
sh ip  had transgressed one o f th e  s ta tu to ry  rules 
and regu la tions  fram ed  to  regu la te  na v ig a tion  
on th a t  r iv e r . T h is  ru le  req u ire d  th a t,  ir* 
c ircum stances such as ex is ted  a t th e  m ateria* 
tim es, th e  C lan S in c la ir  shou ld  have w aited 
a t a c e rta in  p o in t in  th e  r iv e r  u n t i l  th e  o the r 
sh ip , th e  M argare t, had passed up  th e  stream- 
She d id  n o t ease and  w a it,  as she o u g h t to  have 
done, and was g u ilty  o f negligence in  th a t 
respect, b u t  th e  M argare t, kno w in g  th a t  the 
Clan S in c la ir  was steam ing up th e  r iv e r ,  
a tte m p te d  to  pass between the  la t te r  sh ip  and 
an o the r vessel, nam ed th e  Zephyr, where there 
was n o t room , and so b ro u g h t a b o u t the 
co llis ion . I t  was he ld , how ever, th a t,  n o tw itb ' 
s tan d in g  th e  negligence o f  w h ich  th e  Clan 
S in c la ir  was g u ilty ,  she was n o t to  blam e > 
th a t  th e  M argare t was alone to  b lam e because 
she cou ld , b y  th e  exercise o f  reasonable skd 
and care, have avo ided th e  co llis ion . Loro  
B la c k b u rn , in  g iv in g  ju d g m e n t, expressed 
h im se lf th u s  (52 L .  T . R ep., a t p . 36 ; 9 A pP ’ 
Cas., a t  p . 883) : “  T hen  i t  is said th a t  the 
co llis ion  was ow ing  to  th e  C lan S in c la ir  being 
where i t  was. U n d o u b te d ly , in  one sense tha  
is so. I f  th e  C lan S in c la ir  had been some 
hund red  yards h ighe r up  th e  r iv e r, th e  fac 
w h ich  m ade i t  a m a tte r  o f rashness on the  par 
o f  th e  M argare t to  ru n  where i t  d id  ru n , worn 
n o t have ex is ted. B u t  th a t  is n o t a sufficie11 
g ro un d  fo r  saying th a t  th e  fa c t o f  th e  CW f 
S in c la ir  being the re  was th e  cause o f th e  acci 
de n t. The Clan S in c la ir  w o u ld  n o t have been 
the re  a t th e  t im e  w hen i t  was the re  i f  i t  had no 
been th a t  th e  vessel d id  n o t ease and  w a it so 
soon perhaps as i t  o u g h t to  have done, ,|U, 
th a t  was n o t th e  cause o f th e  acc iden t, b u t  tha 
th e  M argare t, kn o w in g  where th e  C lan S in d ut 
was, a tte m p te d  to  pass between i t  and the  Zephy 
where the re  was n o t su ffic ien t roo m .”  L*>r 
W a tson  de live red  ju d g m e n t to  th e  same effeC "

The p rin c ip le  o f  th is  decision has been many 
tim es app lied . I  sha ll o n ly  re fe r to  one cast- 
I t  is th e  case o f H .M .S . Sans P a re d  (9 Asp. M^r- 
L a w  Cas. 78 ; 82 L .  T . R ep. 606 ; (1900) P.
I t  was he ld  the re  b y  th e  C o u rt o f  A ppea l tha  ̂
as a m a tte r  o f seam anship, i t  was im p rope r h ’ 
th e  tu g  and  to w  w h ic h  co llid ed  w ith  th e  A0' 
P a re d  to  a tte m p t in  th e  circum stances, as tn fy  
d id  a tte m p t, to  pass across and ahead o f 1 . 
flee t o f  w h ich  the  Sans P a re d  fo rm ed  p a r t, v 
th e  appeal was dism issed on th e  g round  t*1 
th e  com m on la w  do c trin e  o f  c o n tr ib u í°  ^  
negligence, as app lied  in  Cayzer, I rv in e , and  ^ 
v . Carron Com pany (sup.), app lied  here, an 
th a t ,  a lth o u g h  th e  tu g  and to w  had been gu> ^  
o f  negligence in  keeping on , y e t th e  defend« 
was n o t ham pered b y  th e  o th e r vessels o f 
fleet, and  m ig h t, b y  th e  exercise o f  ord in« ^ 
care and d iligence, have avo ided th e  coll>s11' . 
A . L . S m ith , L .J . ,  refers to  the  la w  o f con ^  
b u to ry  negligence as la id  dow n b y  L  . 
Penzance in  Radley  v .  London and  A® 
Western R a ilw a y  (35 L .  T . R ep . 637 ; L - <j 
1 H .  o f L .  754) and said i t  was quail 
th u s  (82 L .  T . R ep ., a t p . 6 0 9 ; (1900)
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at  p. 283) : “  nam ely , th a t  th o u g h  th e  p la in t if f  
‘nay, in  fa c t, have c o n trib u te d  to  th e  acc ident, 
ye t i f  th e  de fendan t cou ld  in  th e  re s u lt, b y  th e  
exercise o f o rd in a ry  care and d iligence, have 
avoided th e  m isch ie f w h ich  happened, th e  
P la in tiff ’s negligence w i l l  n o t excuse h im .”  
I'he case o f Cayzer v . Carron Com pany (sup.), 
shows th a t  th e  com m on la w  do c trin e  is a p p lic 
able to  such a case as th a t  now  before us.”  

E ven , the re fo re , i f  I  assume th a t  th e  Bogota 
and her tu g , th e  Samson, had transgressed one 
or more o f th e  C lyde N a v ig a tio n  ru les, and were 
‘ herefore g u ilty  o f  negligence in  g e ttin g  in to  
*he p o s itio n  in  th e  r iv e r  in  w h ich  th e y  la y  when 
‘ he co llis ion  occurred, I  have to  ask m yse lf, as 
/Qrd B la c k b u rn  had to  ask h im se lf in  th e  case 

° f  Cayzer, Irv in e , and Co. v . Carron Com pany  
(s«p .), W as th is  negligence th e  cause o f th e  
Collision ? In  th is  case th e  po s itio n  o f the  
Bogota m us t have been kno w n  to  those n a v ig a t
e s  th e  Alconda. The Bogota had g iven  the  
Proper w h is tle  to  in d ica te  th a t  th e  r iv e r  was 
blocked b y  her and her tu g . The p i lo t  on th e  
Alconda  heard  th e  s igna l, kne w  w h a t i t  m eant 
“ nd com m un ica ted  his op in io n  to  th e  cap ta in , 
y e t, w ith  a ll th is  know ledge th a t  th e  r iv e r  was 
‘locked, th e  A lconda  d id  n o t check her speed, 
,‘ u t recklessly steam ed ahead as i f  th e  r iv e r  
|n f ro n t  o f her was p e rfe c tly  clear, re ly ing , 
"‘P p a re n tly , on th e  chance th a t  she m ig h t have 
‘ een ab le to  pass th ro u g h  th e  gap f i f t y  feet 
" 'd e  w h ich  separated th e  tu g  Samson fro m  th e  
s°U the m  b a n k  o f th e  r iv e r . T h a t was a w rong  
and reckless proceeding on her p a r t.  In  the  
resu lt, he r com m ander had n o t th e  s k il l o r 
c°urage to  effect h is purpose. There was, 
ap pa ren tly , n o th in g  to  p re ve n t her s low ing 
down o r s top p in g  to  g ive  the  Bogota t im e  to  
get tu rn e d  up  stream  and ge t o u t o f her w ay. 
th a t  m ig h t have am oun ted  to  th e  exercise 
''d  her p a r t  o f o rd in a ry  care, ca u tio n  and 
diligence to  avo id  the  consequences o f th e  
s°Sota,s c o n tr ib u to ry  negligence w h ich  I  have 

assumed exis ted, b u t  th e  A lconda  m ade no 
' to r t  to  do a n y th in g  o f  th e  k in d . T he  cause 
° ‘  the  co llis ion  was, the re fo re , in  m y  v ie w , th e  
reckless and  dangerous ac tio n  o f the  A lconda  
‘d s team ing up  stream  a t th e  ra te  and  in  th e  
way she d id , in  u t te r  d isregard o f the  w a rn in g  
' vh ich she had received.
, 1 the re fo re  th in k  th a t  she was alone to  
. .d ie ,  and th e  appeal fa ils  and  shou ld  be 
‘smissed w ith  costs.
L o rd  Shaw l— In  m y  v ie w , th e  con s tru c tion  

Pdiced upon  ru le  19 b y  L o rd  D u ne d in  is sound—  
ddrnely, th a t  th e  ru le  t r u ly  and o n ly  fo rb ids  

essels, even i f  one assumes th e m  to  be engaged 
1 ‘ he op e ra tion  o f crossing th e  r iv e r, fro m  

jy t t in g  in to  th e  w ay o f  upgo ing o r downgoing 
j, a‘ L  Such a con s tru c tion  appears to  me 
“ r t l ie r  to  be consis ten t w ith  the  o th e r pro- 

r ls,ons o f  th e  loca l code, and w ith  th e  fa ir  
“ ffu irem ents and com b in a tio n  o f dock and 

t ,Ver tra ffic . I  can no t see m y  w a y  to  h o ld  th a t  
e Bogota, w h ich  had 2 6 5 ft. o f  her le ng th  

s^ rg 'ng  in to  the  r iv e r  and 15 0 ft. o f  her le n g th  
U w ‘th in  th e  dock gates, th e  r iv e r  be ing b o th  
P and dow n clear up  to  th a t  p o in t, was engaged

in  crossing th e  r iv e r  tow a rds  th e  o th e r side. 
She was, in  p o in t o f fa c t, be ing m anoeuvred in 
o rder to  s tra ig h te n  up . N o r  can I  see m y  w ay 
to  h o ld  th a t  such a vessel be ing tow e d  o u t fro m  
her s te rn , and n o t even free fro m  th e  a tta c h in g  
ropes hand led  fro m  th e  dock side, and n o t 
under her ow n steam , can be reckoned to  be a 
vessel crossing to  th e  o th e r side o f th e  r iv e r  
unde r he r ow n steam . So th a t  upon b o th  o f 
these fun dam e n ta l po in ts  I  also ho ld  th a t  
ru le  19 does n o t a p p ly  to  th e  s itu a tio n  under 
cons idera tion . B u t  in  t r u th ,  in  th e  v iew  
w h ich  I  ta ke  o f th is  case, i t  is re a lly  unneces
sa ry  to  pronounce upon th a t  ru le .

I  ven tu re  to  h o ld  th a t  th e  ac tio n  o f the  
A lconda  was w h o lly  and so le ly to  b lam e fo r 
th e  co llis ion  w h ich  occurred, and th a t  fo r  the  
fo llo w in g  reason. The Bogota had o n ly  p a r
t ia l ly  emerged fro m  th e  dock as above de
scribed up  to  th e  m om en t w hen th e  r iv e r  b o th  
up and dow n was clear. A t  th a t  p o in t, ho w 
ever, th e  Alconda  hove in to  v ie w , and a t once 
th e  Bogota sounded fo u r  b lasts s ig n ify in g  th a t  
she was an o b s tru c tio n , th e  tu g  Samson repea t
in g  these b lasts. These signals were heard b y  
th e  A lconda ; th e y  were n o t m is taken  ; and 
i t  was kno w n  to  th e  A lconda  th a t  de facto  an 
o b s tru c tio n  was in  th e  r iv e r. N o  question  o f 
co llis ion  came in to  p la y  p r io r  to  th a t  m om ent ; 
and th e  p rob lem  o n ly  began to  arise when the  
A lconda  came up  th e  r iv e r  to  a ll in te n ts  and 
purposes regardless o f  th e  o b s tru c tio n  a lto 
ge ther. The c o u rt be low  m ost p ro p e r ly  he ld , in  
m y  op in ion , th a t  th e  A lconda  was so le ly to  
b lam e. M y  o p in io n  is th a t  p a r t ia l o r c o n tr ib u 
to r y  b lam e can o n ly  be assigned to  th e  Bogota 
i f ,  subsequent to  th e  g iven  and accepted no tice  
o f her be ing an o b s tru c tio n , th e  Bogota d id  
som eth ing to  c o n trib u te  to , o r fa il to  m in im ise , 
th e  co llis ion  w h ich  was being p re c ip ita te d  b y  
th e  reckless advance o f  th e  Alconda. I t  is n o t, 
in  th e  v ie w  w h ich  I  ta ke , su ffic ie n t in  la w  to  
say th a t  th e  Bogota shou ld  n o t have been, on 
th e  v ie w  th a t  ru le  19 applies, crossing th e  r iv e r, 
fo r  i t  is n o t suggested th a t  she tvas crossing 
th e  r iv e r, in  an y  sense w h ich  was fa u lty ,  and, so 
fa r  as th e  A lconda  and th e  co llis ion  are con
cerned, the  Bogota, fro m  the  t im e  when the  
vessels saw each o th e r, was in  th e  r iv e r  as an 
o b s tru c tio n , kno w n  b y  th e  A lconda  to  ex is t, 
and the re fo re  to  be avo ided.

The p rin c ip le  docs n o t a p p ly  to  sh ipp ing  law  
alone, b u t to  a ll th e  la w  o f c o n tr ib u to ry  
neg ligence ,from  Davies  v . M a n n  (10 M . &  W . 546) 
dow nw ards, and I  take  th e  p r in c ip le  to  be th a t,  
a lthough  the re  m ig h t be— w h ich , fo r  th e  p u r 
pose o f  th is  p o in t, I  am  reckon ing  th a t  the re  
was— fa u lt  in  be ing in  a p o s itio n  w h ich  makes 
an acc iden t possible, i f  the  p o s itio n  is recognised 
b y  th e  o th e r p a r ty  p r io r  to  opera tions w h ich  
resu lt in  an accident occu rring , th e  a u th o r o f 
th a t  acc ident is th e  p a r ty  w ho, recognising the  
po s itio n  o f  th e  o th e r, fa ils  n e g lig e n tly  to  avo id  
an acc iden t w h ich , w ith  reasonable conduct on 
his p a r t,  cou ld  have been avo ided. Unless th a t  
p r in c ip le  be app lied , i t  w o u ld  be a lw ays open to  
a person, ne g lige n tly  and recklessly approach ing 
and fa il in g  to  avo id  a kno w n  danger, to  plead
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th a t  th e  reckless approach to  encounte ring  
danger was c o n tr ib u te d  to  b y  th e  fa c t t h a t  the re  
was a danger to  be encountered. There  is a 
pe riod  o f t im e  d u rin g  w h ic h  th e  casual fu n c tio n  
o f  the  ac t o r  approach operates, and i t  is n o t 
le g it im a te  to  e x te nd  th a t  cause backw ards to  
an a n te r io r s itu a tio n . The a n te rio r s itu a tio n  
m ay  be b ro u g h t a b o u t e ith e r in n o c e n tly  o r by  
some m is take , b u t  i f  i t  has n o th in g  to  do w ith  
the  subsequent opera tions w h ich  co n trib u te d  
to  produce an acc iden t o r co llis ion , i t  is n o t 
le g it im a te  to  t re a t  i t  as a c o n tr ib u to ry  in  l ia 
b i l i t y  fo r  th e  re s u lt thu s  produced.

In  A d m ira lty  Commissioners v . Volute (owners) 
L o rd  B irke nh ead , L .C ., in  a va luab le  ju d g m e n t, 
applies th is  p r in c ip le  (15 Asp. M a r. L a w  Cas., a t 
p . 534 ; 126 L .  T . R ep., a t p. 429 ; (1922) 1 A . C., 
a t p. 138) : “  In  a ll cases o f  damage b y  co llis ion  
on la n d  o r sea, the re  are th ree  ways in  w h ich  
th e  question  o f  c o n tr ib u to ry  negligence m ay 
arise. A . is su ing fo r  damage th e re b y  rece ived. 
H e was neg ligen t, b u t  his negligence had 
b ro u g h t a b o u t a s ta te  o f  th in g s  in  w h ich  the re  
w o u ld  have been no damage i f  B . had n o t been 
subsequently  and severab ly neg ligen t. A . 
recovers in  fu l l  : . . .”  T h a t  appears to  me
com p le te ly  to  f i t  th e  s itu a tio n  o f th e  Bogota, 
even on th e  assum ption  th a t  she had  con
traven ed  ru le  19, as I  do n o t th in k  she had. 
T he  w hole cause o f co llis ion  arose fro m  a subse
qu en t and severable negligence on th e  p a r t  o f 
th e  Alconda, th a t  is to  say, negligence a ris ing  
subsequent to  th e  kno w n  existence o f the  
o b s tru c tio n , and  severab ly caused b y  the  
A lconda 's  approach to  and co llis ion  w ith  th a t  
o b s tru c tio n .

I  the re fo re  th in k  i t  r ig h t  to  set dow n again 
th e  language o f L o rd  Selborne, L .C ., on th is  
to p ic , used also in  a case o f  sh ipp ing  co llis ion  : 
(S paight v . Tedcastle, 44 L .  T . R ep., a t p . 590 ; 
6 A p p . Cas., a t  p . 219) : “  G reat in ju s tic e
m ig h t be done, i f ,  in  a p p ly in g  the  do c trin e  o f 
c o n tr ib u to ry  negligence to  a case o f  th is  so rt, 
the  m a x im , causa p ro x im o , non remota, spectatur, 
were lo s t s ig h t o f. W hen the  d ire c t and im 
m edia te cause o f damage is c le a rly  p roved  to  
be th e  fa u lt  o f  th e  de fendan t, c o n tr ib u to ry  
negligence b y  th e  p la in t if fs  canno t be estab
lished m ere ly  b y  show ing th a t  i f  those in  
charge o f th e  sh ip  had in  some ea rlie r s ta te  o f 
n a v ig a tio n  ta ke n  a course, o r exercised a 
co n tro l ove r th e  course take n  b y  th e  tu g , w h ich  
th e y  d id  n o t a c tu a lly  ta ke  o r exercise, a d iffe re n t 
s itu a tio n  w o u ld  have resu lted , in  w h ich  the  
same danger m ig h t n o t have occurred. Such 
an om ission o u g h t n o t to  be regarded as con
t r ib u to r y  negligence i f  i t  m ig h t in  th e  c ircu m 
stances w h ich  a c tu a lly  happened have been 
una ttend ed  w ith  danger b u t  fo r  th e  de fendan t’s 
fa u lt ,  and i f  i t  had no p rope r connection  as a 
cause w ith  th e  damage w h ich  fo llow ed as its  
e ffec t.”

I n  th e  present case, acco rd ing ly , I  th in k  
th a t  th e  question  w h ich  is t r u ly  re leva n t on 
th e  p o in t o f  p a r t ia l l ia b i l i t y  is w h e the r the  
con du c t o f th e  Bogota and her tu g  in  the  r iv e r, 
subsequent to  th e  stage w hen th e y  were the re  
recognised to  be ob s tru c tion s , d id  som eth ing to

p re c ip ita te  o r p ra c tic a lly  to  cause th e  collis ion- 
I t  is fo r  th is  reason th a t  I  th in k  th a t  th e  House 
is g re a tly  he lped b y  tw o  find ings , w h ich  estab
lis h — firs t,  th a t  th e  Bogota, even a lth o u g h  she 
had been crossing th e  r iv e r, d id  so leav ing  qu ite  
enough o f room — nam ely , 100 feet— w ith in  
w h ich  the  Alconda, i f  she was de te rm ined  to  
pass her, cou ld  have done so w ith  com plete 
sa fe ty  ; and second ly, th a t  the re  was no th ing  
w h ich  th e  Bogota o r her tu g  d id  o r coifid 
have done to  avo id  th e  co llis ion  be ing s w ift ly  
b ro u g h t a b o u t b y  the  Alconda 's  approach- 
These find ings are as fo llow s : “  T h a t th e  co l
lis io n  occurred a b o u t 100 fee t fro m  th e  south 
bank , and th a t  th e  A lconda  cou ld  have m an
oeuvred in  sa fe ty  to  w ith in  f i f t y  fee t o f th a t 
bank  ”  ; and “  th a t  th e  Samson, fro m  the 
po s itio n  in  w h ich  she was, cou ld  n o t do a n y ' 
th in g  to  escape th e  co llis ion  and was a t the 
tim e  do ing  he r u tm o s t to  keep th e  Bogota s 
s te rn  to  th e  n o r th  aga inst th e  t id e , in  con fo r
m ity  w ith  her orders fro m  th e  B ogota."

I t  the re fo re  appears to  me th a t  th e  ju dg m en t 
o f th e  c o u rt be low  was co m p le te ly  ju s tifie d  
to  th e  e ffect th a t  th e  Alconda  was so le ly  1,1 
fa u lt .

U p o n  the  p o in t o f procedure, th is  case having 
o rig in a te d  in  th e  S heriff C o u rt, and ra ising 
questions as to  find ings o f fa c t, o r m ixe d  la "  
and fa c t, as to  o u r d u ty  in  th is  House in  such 
circum stances, I  f u l ly  agree w ith  L o rd  Dunedin- 
I  shou ld  lik e  to  add to  th e  a u th o ritie s  which 
he c ite d  th e  decision o f  L o rd  K in n e a r in 
B lack  v . F ife  Coal Com pany  (106 L .  T . Rep- 
161 ; (1912) S. C. (H . L .)  33) in  th is  House.

I  th in k  th a t  the  appeal shou ld  be dismissed 
w ith  costs.

L o rd  P i i i l l i m o r e .— I  have read th e  o p in io n  
o f L o rd  D u ne d in , and I  concur w ith  his con
c lus ion, and upon  the  w ho le  w ith  his reason 
fo r  i t .  I t  m ay  be a re finem ent o f  th o u g h t , 
b u t I  should reach th e  same conclusion by  a 
s lig h t ly  d iffe re n t w ay , m ore n e a rly  resem bling 
th e  reasoning o f  L o rd  Shaw.

A ll  ru les re la tin g  to  n a v ig a tio n  b y  one ship 
w ith  reference to  an o the r sh ip— rules to  P^e 
v e n t co llis ion— assume th e  existence, and the 
d u ty  o f kno w in g  o f th e  existence, o f the  secon 
sh ip , as be ing su ffic ie n tly  near in  t im e  an 
space to  req u ire  cons idera tion . I f  there 
no o th e r sh ip  on th a t  p a r t  o f th e  C lyde, 
vessel m ay  cross, o r  proceed up  o r down, 1 
a n y  p a r t  o f th e  channel, m a y  keep her cours _ 
o r change i t ,  go ahead o r aste rn , festoon herse 
w ith  lig h ts  o r proceed w ith  none, scream 
her w h is tles , o r be e n tire ly  s ilen t. j

N o w  in  th is  case, w hen th e  Bogota s ta rlc  
fro m  th e  dock, the re  was, accord ing to  1 ' 
find ings o f the  c o u rt be low , b y  w h ich  we 
bound, no vessel in  existence su ffic ie n tly  . 
fo r  th e  Bogota to  have a n y  d u ty  tow a rds  *ieT -̂ 
o r, one m ig h t q u a lify  th is  b y  saying th a t ^ 
the re  was an y  such vessel in  existence, she n* 
n o t g iven  such n o tif ic a tio n  o f her presen 
as to  m ake i t  th e  d u ty  o f the  Bogota to  k no' v , _ 
her existence. The Bogota, the re fo re , l a " tu ^  
came o u t o f dock, a lth ou gh  com ing  ° u t . 
dock m ay have m eant, as I  should th in k ,  t
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she w o u ld  be crossing th e  r iv e r  and crossing 
Under steam  ; and she was e n tit le d  to  go on 
y i th  her m anœ uvre u n t i l  th e  t im e  came when 
' I  Was her d u ty  to  be conscious o f the  existence 
° f  ano the r vessel. T h a t t im e , accord ing to  
'■he find ings— one m ay be allow ed some p r iv a te  
■Eubt w h e the r th e y  are co rrec t, b u t  we are 
bound b y  th e m — d id  n o t a rr iv e  u n t i l  the  Bogota 
had go t in to  such a p o s itio n  th a t  she was he lp- 
*ess to  do a n y th in g  on her p a r t to  avo id  a 
Collision ; and, the re fo re , a lth o u g h  she m ay 
have been “  crossing th e  r iv e r  unde r s team ,”  
ar>d the re fo re  w ith in  th e  appa ren t compass o f 
b ile  19; she had never come unde r ru le  19 
before th e  t im e  came when th a t  ru le  was super- 
Sfided b y  ru le  3, and th e  d u ty  o f avo id ing  
c°U ision was sh ifte d  fro m  her to  th e  o the r 
vessel.

L o rd  B l a n e s b u r g h .— As exp la ined b y  L o rd  
jh in e d in , th e  e ffect o f  sect. 40 o f th e  Ju d ic a 
ture A c t  has been to  w ith d ra w  fro m  y o u r 
ha rdsh ip ’s -cognisance m an y  m a tte rs  w h ich  
'yere in  con tro ve rsy  between the  pa rties  in  the  
ho u rt o f Session, and th e  appe llan ts  now  face 
•hs House w ith  th e  adm ission th a t ,  unless 

;Uey estab lish th a t  ru le  19 o f the  C lyde R egu la 
tions was app licab le  to  th e  Bogota w hen she 
*lrst  saw th e  Alconda, th e y  can no longer con
fond w ith  success th a t  th e  Bogota was in  any 

responsible fo r  th e  co llis ion  w h ich  ensued. 
In  the  v ie w  w h ich  I  ta ke  o f th e  whole facts 

,°Und b y  th e  c o u rt be low , th e  appe llan ts  w o u ld  
e no nearer success in  th e ir  appeal i f  th e y  were 
0 estab lish th e  p ro po s ition  on w h ich  th e y  stake 

. ,s fo rtunes. A cco rd in g ly , I  hesita te  to  fo llo w  
jbeni in  th e ir  a rgum en t. T h e ir  appeal m ust, 

th in k , fa il,  w he the r i t  is w e ll-founded o r n o t, 
and i f  J ¿O g0 i n to  th e  question  i t  is o n ly  o u t 
' deference to  th e  fulness w ith  w h ich  i t  was 
aOvassed before y o u r  Lo rdsh ips  b y  counsel 

*'0 bo th  sides.
. N ow , a lth o u g h  one m ust be s tru c k  w ith  the  

dPtness o f th e  language o f ru le  19 to  describe 
bo op e ra tion  in  w h ich  th e  Bogota was engaged 

the  t im e , I  am  prepared to  ho ld , as a mere 
( lat te r  o f w ords, th a t  the  Bogota, unde r her 
s a st eam ! was th e n  crossing tow a rds  th e  o th e r 
■ ° f  th e  r iv e r. M y  ow n op in ion , however, 
¿ t h a t  i f  y o u  consider ru le  19 in  its  re la tio n  
0 the o th e r R egu la tions o f the  C lyde Trustees, 

(j " u find  th a t  i t  was n o t ru le  19 w ith  its  a tte n - 
bb t respons ib ilities , b u t  ru le  18 w ith  its  im p lie d  

^  '-Odant priv ileges, w h ich  the n  app lied  to  
j  ? Bogota. I t  m ust, I  th in k ,  be agreed, as 
g b a ve  said, th a t  th e  opera tion  on w h ich  the  
arn ° ta was engaged is n o t described w ith  any 
f r ‘ ness in  ru le  19. She was n o t in  rea l 

crossing tow a rds  th e  o th e r side o f the  
p  Cr- She was, in  fa c t, coming o u t o f dock, 

such a vessel as she, i t  is ru le  18 w h ich  
a.,*'s p rov is ion .

„  l(‘ s ignificance and necessity o f such a
tyfi-eyaI reg u la tion  as ru le  18— to  the  te rm s o f 

°h  I  w i l l  p re sen tly  re tu rn — is illu s tra te d  
wp *e p o s itio n  o f th e  Bogota a t the  m om ent 
th  < n t l̂e A lconda  was seen b y  her. She had 
p ' n emerged fro m  the  dock, s te rn  firs t,  to  the  

ent o f fro m  one-ha lf to  tw o -th ird s  o f her
V °u . X V I . ,  N . S.

le ng th . She cou ld  have he ld  on b y  her ropes 
s t i l l  a ttach ed  to  th e  quay , o r she cou ld  proceed 
w ith  her m anœ uvre. B u t  one th in g  she cou ld 
n o t do— and th is  is a ll im p o rta n t— she cou ld 
n o t re tu rn  to  th e  dock, o r w ith d ra w  fro m  the  
n o rth e rn  h a lf  o f  th e  r iv e r  any p a r t  o f her h u ll 
w h ich  had passed in to  i t .  In  o th e r words, 
in  the  course o f a com m on and o rd in a ry  
e v o lu tio n  she was powerless to  keep o u t o f 
th e  w a y  o f an y  vessel com ing dow n th e  r iv e r, 
and so soon as her s te rn  had crossed th e  m idd le  
l in e .o f  the  stream , she was powerless to  keep 
o u t o f  the  w a y  o f  an y  vessel com ing e ither 
up  o r dow n u n t i l  he r m anœ uvre had  been 
com ple ted.

N o w  ru le  18 applies to  a ll vessels com ing 
o u t o f any dock on th e  r iv e r .  T he  Bogota is 
4 1 5 ft. in  le ng th . There m us t be m an y  vessels 
using g ra v in g  docks on the  C lyde o f equal, 
and  even g reater, le n g th . The r iv e r  a t E lders lie  
is 50 0 ft. w ide. There m u s t be o th e r docks on 
th e  C lyde where th e  r iv e r  is no w id e r. T h is  
dock enters th e  r iv e r  a t an angle o f 30 degrees 
to  th e  west. There m us t, I  should suppose, 
be o th e r docks where th e  angle o f approach is 
m ore d ire c t. I n  o th e r w ords, ru le  18 deals 
w ith  an op e ra tion  w h ich  t im e  and again canno t 
be com ple ted w ith o u t an o b s tru c tio n  q u ite  
unavo idab le  be ing occasioned to  th e  r iv e r 
tra ffic , b o th  up  and  dow n , and as th e  em erging 
vessel can on these occasions o n ly  avo id  
causing o b s tru c tio n  b y  n o t em erging a t a ll, 
th e  necessary assum ption , in  th e  absence o f a 
re g u la tio n  p ro h ib it in g  a ll emergence w hateve r 
fro m  a dock unless th e  r iv e r  is c lear in  each 
d ire c tio n , m us t be th a t  th e  passing tra ff ic  is 
to  keep clear o f th e  em erging vessel, and th is , 
as I  read i t ,  is th e  fo u n d a tio n  on w h ich  ru le  18 
rests. The ru le  is as fo llow s : “  Vessels com ing 
o u t o f dock sha ll s ig n ify  th e  same b y  a pro longed 
b las t o f the  steam  w h is tle  o f n o t less th a n  five 
seconds’ d u ra tio n , and, in  cases where a vessel 
is n o t under steam, th e  tu g  boa t in  attendance 
sha ll m ake th e  same s igna l.”  The ru le , i t  w ill 
be seen is in  th e  m ost general te rm s. U n lik e  
ru le  19, i t  applies in d iffe re n tly  to  a ll vessels—  
w h e the r sa iling  vessels o r steam ships, w he the r 
unde r steam  o r n o t under steam. I t  places 
no re s tr ic tio n  upon  a vessel’s emergence from  
a dock, b u t  i t  requires every such vessel to  
announce its  approach ing ad ven t in to  the  
r iv e r  b y  a pro longed w a rn in g  b las t. W h y , 
i t  m ay be asked, is th a t  o b lig a tio n  im posed ? 
The answer su re ly  is in  o rder to  g ive  to  a ll 
passing vessels an o p p o r tu n ity  o f keeping o u t 
o f her w ay, and th a t  as m uch i f  she is a steam 
sh ip  “  unde r steam ,”  as i f  she is n o t a steam 
ship a t a ll.  B u t  w h y , again, should these 
vessels be requ ired  to  th in k  o f her, if ,  being a 
steam ship “  under s team ,”  she, upon the  
hypothesis  th a t  ru le  19 applies to  her, is bound 
to  keep o u t o f th e ir  w ay  ? The answer, as i t  
seems to  me, again m us t be th a t  ru le  19 has no 
a p p lica tio n  to  such a case. E ven  stand ing  
alone, th e  necessary im p lic a tio n  o f ru le  18, I  
th in k ,  w o u ld  be th a t,  to  every vessel com ing 
o u t o f dock, vessels n a v ig a tin g  up and dow n the  
r iv e r  and d u ly  warned sha ll g ive  place. B u t

E  E  E
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th a t  th a t  is th e  tru e  im p lic a tio n  o f i t  is con
firm ed  b y  ru le  103 o f  th e  C iyde R egu la tions 
to  w h ich  I  have re ferred since the  a rgum ent a t 
y o u r Lo rd sh ip s ’ B a r. T h a t ru le  in  its  la s t 
sentence prov ides as fo llow s : N o  vessel when 
being ta ke n  in to  o r o u t o f a g ra v in g  dock o r 
sh ip  basin o r to  o r o ff a s lip  dock sha ll be 
a llow ed unnecessarily to  o b s tru c t th e  na v ig a 
t io n  o r in te r ru p t  the  passing o f o th e r vessels.”  
The r ig h t o f such a vessel to  o b s tru c t o r in te r 
ru p t,  so fa r  as is necessary, is, i t  w il l be seen, 
the re  assumed.

N ow  i f  th e  necessary im p lic a tio n  o f ru le  18 
be w h a t I  have s ta ted , i t  becomes appa ren t 
th a t  a vessel under steam canno t be governed 
bo th  b y  ru le  18 and b y  ru le  19 a t the  same 
m om ent. The rules are q u ite  inconsis tent. 
H e r express ob liga tions  unde r th e  la t te r  ru le  
w o u ld  be de s tru c tive  o f, and  w o u ld  render 
nu ga to ry , her p riv ileges unde r th e  fo rm er. 
I f ,  then , a choice m ust here be made between 
ru le 18 and ru le  19 as th e  ru le  app licab le  to  the  
Bogota, the re  can, I  th in k ,  be no d o u b t where 
the  choice lies. R u le  18 in  te rm s covers her 
case ; ru le  19 o n ly  ba re ly  touches i t .  T h is  
conclusion im p o rts  th a t  ru le  19, n o tw ith s ta n d 
ing  th e  appa ren t ge n e ra lity  o f its  te rm s, is 
re a lly  re s tr ic te d  in  its  range. A  perusal o f 
the  C lyde R egu la tions as a whole shows th a t  
th is  is th e  fa c t. A  s tr ik in g  il lu s tra t io n  m ay 
be take n  fro m  an observa tion  made b y  the  
she riff-su b s titu te  in  the  no te  to  his in te r lo c u to r.

R u le  19,”  he says, “  is o f  course n o t l im ite d  
to  fe rry  boa ts .”  The learned she riff-su bs titu te  
n o t perhaps u n n a tu ra lly , assumed th a t  th e  ru le  
was p r im a r ily  app licab le  to  the m . A  perusal 
o f  th e  regu la tions, however, shows how  fa r 
th is  is fro m  being the  case. Steamships on the  
C lyde have to  keep clear o f fe rry  boats a t th e ir  
p e ril. Reg. 102 p rov ides as fo llow s : “ E v e ry  
m aster o r o th e r person in  charge o f a steam 
vessel when approach ing an y  o f  the  ferries 
on the  r iv e r, sha ll, a t least 200 yards fro m  the  
fe rry , slow the  engines and proceed dead slow 
u n t il th e  fe rry  is passed.”  I t  w i l l ,  I  th in k ,  be 
agreed th a t  general as is th e  language o f rid e  19, 
i t  has m uch less re la tio n  to  the  ope ra tion  in  
w h ich  the  Bogota was engaged on th is  a fte rnoon  
th a n  i t  has to  th e  crossing o f a fe rry  boat. 
T h is  la s t, however, is n o t a p p a re n tly  in tended 
to  be covered b y  i t .

In  regard to  th e  p o s itio n  on th e  r iv e r  o f a 
vessel com ing o u t o f dock, the re  is a passage 
in  th e  L o rd  Jus tice  C lerk 's  ju d g m e n t w h ich  is 
no t w ith o u t in te rest in  th is  connection . I t  is 
where he refers to  a s ta tem en t made in  evidence 
by  the  p ilo t  o f th e  Bogota th a t,  in  his experience, 
he had never seen a vessel t r y in g  to  pass 
ano the r w h ich  was in  course o f  com ing o u t o f 
d ry  dock. T h is  s ta tem ent, o f course, even 
i f  y o u r Lo rdsh ips  cou ld t re a t i t  as a fa c t fou nd—  
and th a t  is n o t open to  y o u r Lo rdsh ips— could 
no t a ffec t the  tru e  co n s tru c tio n  o f p r in te d  regu
la tions . I  re fe r to  i t  o n ly  as describ ing w h a t I  
m ay ca ll the  no rm a l courtesy o f the  r iv e r  ex 
tended to  vessels m ore o r less ham pered in  th e ir  
m ovem ents in  th e  course o f an experience w h ich  
eve ry  vessel is fro m  tim e  to  t im e  called upon

to  undergo. I f  so, th is  is n o t th e  f irs t  t im e  tha t 
rules o f courtesy have been based upon  and 
go o n ly  a l i t t le  beyond th e  rules o f  ob liga tion  
w h ich  by  the  regu la tions, as I  construe then*» 
are im posed upon these passing vessels. 1 
m en tion , m ere ly  to  show th a t  I  have n o t over
looked th e  fa c t, th a t  th e  Bogota d id  n o t gb® 
a pro longed b las t o f th e  w h is tle  before leaving 
th e  g ra v in g  dock as prescribed b y  ru le  1® ' 
she and her tu g  each gave th ree sh o rt blasts 
instead . I t  is found , how ever, th a t  th e  failur® 
to  g ive  the  lo ng  blasts had no bearing on the 
subsequent co llis ion . In  o th e r w ords, i f  ru le  1 ‘ > 
w ith  its  necessary im p lica tio n s , is the  rul® 
app licab le , th e  A lconda  derives no advantage 
fro m  th e  fa c t th a t  its  p rov is ions were n o t m 
th is  respect observed b y  th e  Bogota. In  the 
a p p lica tio n , the re fore , o f  ru le  18 to  the  case, 
you  have a com ple te answer to  the  appeal.

B u t  the re  is, to  m y  m in d , s t i l l  ano the r. There 
is, I  th in k ,  in  th e  s ta ted  circum stances enough 
to  dispense th e  Bogota fro m  th e  ob liga tions o 
ru le  19 if ,  c o n tra ry  to  m y  ow n v ie w , th a t  rule 
re a lly  app lied  to  her. I  have a lready  state0 
w h a t th e  po s itio n  o f th e  Bogota was a t th® 
m om ent when th e  A lconda  was f irs t  seen b> 
her. I t  resu lts  fro m  th a t  s ta tem ent, i f  correct» 
th a t  she was the n , in  re la tio n  to  an y  vesse 
com ing dow n th e  r iv e r, in  th e  language 0 
ru le  3, “  o u t o f com m and,”  if ,  b y  the  com pelhu- 
force o f ru le  19, she stood bound b y  rem ainiug 
s ta tio n a ry  to  keep clear o f th e  Alconda  conUUg 
up the  r iv e r. W as she so bound ? I  have sorU( 
d if f ic u lty  in  seeing how , to  a vessel so placed' 
ru le  19 con tinued  to  a p p ly . L ik e  a ll s im ila1 
ru les, the  ru le  m ust be construed reasonably • 
I ts  p roper sphere, as I  hope th a t  I  have shown- 
is a na rrow  one. B u t  o f i t  th is  can, I  th in k ,  11 
least be said, th a t  th e  ru le  im p lies  th a t  f ‘u 
crossing steam er w h ich  is b y  its  te rm s obliged t0 
keep o u t o f th e  w a y  o f a ll vessels wheth®1 
n a v ig a tin g  up  o r dow n th e  r iv e r, sha ll n o t b 
e n tit le d  to  requ ire  an y  o f these vessels to  keel 
o u t o f her w ay, sha ll n o t be e n tit le d , in  otb®1 
w ords, to  ho ld  the m  up . F o r no te  the  con5®
quences i f  th e  ru le  applies to  a vessel so en title  j  
H ow ever crow ded th e  tra ff ic  in  her ow n ha 
o f th e  stream , how ever in s ig n ifica n t th e  tra n  
in  th e  o th e r h a lf, i t  w o u ld  rem a in  her duty» 
in d e fin ite ly  to  b lock the  f irs t  flow  o f t r a l° ^  
in  o rder th a t,  unde r the  ru le , the  second tr ic k  
m ig h t have free course and passage. The 111 
does n o t, in  w ords, cover such a sta te  o f th ih -  ^ 
On th e  c o n tra ry , i t  imposes upon th e  cross!11'» 
vessel ob liga tions w h ich  nega tive  its  existen 
and if ,  fo r  instance, th e  approach to  1 ^ 
E lders lie  D ock  on th is  a fte rnoon  o f the  Span‘s 
steam er th e  A r t iv i  M e n d i— com ing down 
stream  had, instead o f preceding, synchronise 
w ith  the  approach o f th e  Alconda  com ing 1 
I  canno t m yse lf d o u b t th a t  i t  w o u ld , on . 
ru le  3, have been the  d u ty  o f the  A r t iv i  M (l1 ^ 
to  keep clear o f  the  Bogota— w h ich  tlie reu p0 
became dispensed fro m  an y  o b lig a tio n  un 
ru le  19 o f keeping clear e ith e r o f her o r of 
Alconda. In  the  present case, however, 
was no vessel a c tu a lly  com ing dow n the  stre  ̂
a t the  tim e . The Bogota delayed com ing 0

tli®
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° f  dock u n t i l  th e  r iv e r  was clear- in  b o th  
d irections, and, b y  th e  t im e  th a t  she was com 
m itted  to  her m anœ uvre, i t  was a vessel com ing 
UP the  r iv e r , and n o t one com ing dow n, w h ich  
firs t presented its e lf. Does th is  fa c t a lte r  th e  
'''ho le case ? F o r m yse lf, I  th in k  th a t  i t  should 
n° t .  I  ta ke  th e  e ffect o f ru le  19 to  be th a t  where 
a m anœ uvre, such as th e  Bogota’s, has in  p ro 
p rie ty  been commenced, and where i t  has so fa r  
Proceeded as to  m ake w ith d ra w a l to  th e  status 
Quo ante o u t o f  th e  question , th e  p o s s ib ility  even 
° f  approach ing tra ff ic  on he r ow n side o f th e  
rive r fro m  w h ich  she is n e ith e r able n o r bound to  
keep clear except b y  com p le ting  he r m anœ uvre 
ls su ffic ien t, on due w a rn in g  under ru le  3 being 
8‘Ven, to  exclude her fro m  th e  ob liga tions  o f 
rule 19 in  re la tio n  to  a ll vessels w h e the r com ing 
UP or dow n. I  canno t d o u b t th a t  i t  was on th is  
v 'ew o f her po s itio n  th a t  th e  Bogota acted when 
fhe sounded he r fo u r b lasts and proceeded w ith  
fim  m anœ uvre, and I  am  n o t surp rised th a t  
t fiose on boa rd  th e  Alconda, a p p a re n tly  w ith -  
° u t  he s ita tio n , conceded th a t  po s itio n  to  her.

I  am  o f op in ion , the re fo re , th a t,  fo r  one reason 
0r another, ru le  19 is o u t o f th e  case.

B u t I  f u l ly  recognise th a t  in  th is  m a tte r  
'-here is room  fo r  d ifference o f op in ion . I  w i l l  
a?cord ing ly  now  assume, c o n tra ry  to  m y  ow n 
'fiew, th a t  th e  Bogota on  th is  occasion was 
b°un d  b y  ru le  19, and th a t ,  in  v ie w  o f the  
F o n d a ’s approach, she was in  fa u lt  unde r th a t  
r||fe in  advanc ing  ove r th e  m id d le  lin e  o f th e  
r ‘Ver. E ven  so, I  am  o f op in io n  th a t  th e  

conda was, on th e  facts s ta ted  b y  th e  In n e r 
Bouse, alone to  b lam e fo r  th e  subsequent 
¡m ilision between herse lf and th e  Samson.
I fiese facts have, as I  have a lready  in d ica ted ,
. een set fo r th . I  need n o t repea t th e m . There 
‘s no d u b ie ty  as to  th e ir  e ffect. T hey  show, on 
:?« p a r t  o f th e  Alconda, a com ple te apprecia- 
t lo n o f th e  po s itio n  o f th e  Samson and her to w  ; 
an acquiescence in  th e ir  c la im , a fte r  signal 
8 lyen, to  b lo c k  th e  r iv e r ,  and a decision n o t
w ith s ta nd ing  to  go on a t th e  same speed, 
'nstead o f s topp ing , as was q u ite  feasible. A ll 
l lu s was done in  th e  b e lie f th a t  th e  Alconda  
c°Uld pass to  th e  sou th  o f th e  tw o  vessels in  
safety . The cof i isjon was the  d ire c t resu lt 
^ 'th e r o f th e  fa ilu re  on th e  p a r t  o f th e  A lconda  
, °  stop and ho ld  back as she cou ld  and ou gh t to  
nave done, i f  the re  was no room  to  pass, o r i t  
'vas due to  her neg ligen t n a v ig a tio n  in  n o t 
ak ing advan tage o f th e  passage s u ffic ie n tly  
yide to  enable he r to  pass in  sa fe ty . H e r 
‘a b ility ,  th is  passage being s u ffic ie n tly  w ide, 

m iters in  degree, and n o t in  k in d , fro m  w h a t 
1 " ’Quid have been ha d  th e  s te rn  o f th e  Samson 
,een to  th e  n o r th  o f th e  m id d le  line  o f th e  

,1Ver> and had th e  A lconda  n e g lig e n tly  s ta r- 
°arded in to  her.

> T he Volute  (15 A sp. M a r. L a w  Cas. 530 ; 126 
j  T . R ep . 425 ; (1922) 1 A . C. 129) in  y o u r 
^m d sh ips ’ House is now  the  locus classicus 

th is  sub ject. I t  has m ade no a lte ra tio n  in  
., e law , as p re v io u s ly  understood , in  re la tio n  to  
t  le facts lik e  these. L o rd  Shaw has re ferred 
0 d ie  passage fro m  th e  L o rd  C hancellor’s 
Peech in  w h ich  he rea ffirm s the  la w . A p p ly in g

th a t  language, I  canno t d o u b t on th e  facts 
s ta ted , th a t  even i f  th e  Bogota Were o r ig in a lly  
a t fa u lt ,  “  the re  w o u ld  have been no damage 
had  n o t th e  A lconda  been, as she was, subse
q u e n tly  and severab ly neg ligen t,”  She is 
the re fo re  lia b le  fo r  th e  w ho le  damage.

I  have o n ly  to  add th a t  had  I  fe lt  constra ined 
to  h o ld  th a t  th e  Bogota was p a r t ly  to  b lam e fo r 
th is  co llis ion , I  should, in  res to ring  th e  o rder 
o f th e  learned S he riff-S ubs titu te , have desired 
to  m o d ify  i t  as suggested in  th e  op in io n  o f L o rd  
O rm ida le , w ith  w hom  alone in  th e  Second 
D iv is io n  th e  con ten tions o f th e  A lconda  found 
fa v o u r. On an y  v ie w  o f th e  case th e  fa u lt  o f 
th e  Bogota, as con trasted  w ith  th a t  o f the  
Alconda, was ven ia l and s lig h t. F ro m  f irs t 
to  la s t th e  proceedings o f th e  Alconda, w he the r 
th e y  be regarded s u b je c tiv e ly  o r o b je c tiv e ly , 
were w ith o u t ju s tif ic a t io n  o r excuse ; th e  b lam e 
a tta c h in g  to  he r g re a tly  prepondera ted , and I  
shou ld  have agreed w ith  L o r d . O rm ida le  in  
th in k in g  th a t  she shou ld  bear th re e -fo u rth s  o f 
th e  re s u lt in g  damage.

On th e  w ho le , how ever, I  am  o f op in io n  th a t  
she was alone to  b lam e, and  th a t  th is  appeal 
shou ld  be dism issed. A ppea l dismissed.

S olic ito rs  fo r  th e  appe llan ts , W ill ia m  A .  
C rum p  and Son, fo r  J . and  J . Ross, E d in b u rg h , 
and  M ac lay , M u rra y ,  and  Spens, G lasgow.

S o lic ito rs  fo r  th e  respondents, Godfrey W a rr  
and  Co., fo r  Webster, W il l ,  and  Co., E d in b u rg h , 
and Johnston  and M ackenzie, G lasgow.

M arch  6, 7, 10, and M a y  23, 192-1.
(Before Lo rds  B ir k e n h e a d , F in l a y , D u n e d in , 

Su m n e r , and Car s o n .)
L a  Co m p a n ia  M a r t ia r t u  v . R o y a l  E x c h a n g e  

A ssu ran c e  Co r p o r a tio n , (a)
O N  A P P E A L  F R O M  T i l l :  C O U R T  O F  A P P E A L  I N  

E N G L A N D .

Insurance (M a rin e )— S cuttling— Loss o f insured  
vessel— C la im  on p o licy— P erils  o f the sea—  
Connivance o f owners— Inferences to be drawn  
fro m  facts proved.

The p la in t if fs  had insured the ir vessel w ith  the 
defendants against ( in te r a lia ) adventures and  
pe rils  o f the sea and ba rra try  o f the master and  
m ariners. The vessel having been to ta lly lost 
du ring  the currency o f the po licy , and a c la im  
having been made against the defendants 
under the po licy , the defendants, refused to 
pa y  upon the ground that the vessel had been 
in te n tio na lly  cast away by the capta in  and crew 
w ith  the connivance o f the owners.

H e ld, the proper inference to be drawn fro m  
the evidence was that the ship had been scuttled 
w ith  the connivance o f the p la in tiffs .

Judgm ent o f the Court o f A ppea l (an te , p . 189 ; 
129 L . T . Rep. 1 ; (1923) 1 K . B . 650) affirmed.

A p p e a l  fro m  the  ju d g m e n t o f th e  C ourt o f
A ppea l (Bankes and S cru tton , L.JJ., and

(a) Reported by W. C. Sandfokd, Esq., Barrister-at-Law.
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Eve, J .), a llow in g  the  respondents’ appeal from  
the  ju d g m e n t o f Bailhaehe, J ., in  fa v o u r o f 
the  appe llants. The ac tion  was b ro ug h t by  
the  appe llants to  recover the  sum o f 10,0001. 
and in te rest under a t im e  p o lic y  o f insurance 
dated th e  7 th  June 1920, fo r  10,0001. (p a rt o f
150,0001.) subscribed b y  th e  respondents, a t 
th e  p rem ium  the re in  stated, on th e  h u ll and 
m ach inery o f the  steam ship A rnus . The 
appe llants were a com pany incorpora ted under 
the laws o f Spain, and were th e  owners o f the  
A rnus  and in terested to  th e  fu l l  e x te n t in  the  
said po licy . The risks covered b y  th e  said 
p o licy  inc luded those “  o f th e  seas, . . .
b a rra try  o f the  m aster and m ariners and o f a ll 
o the r perils, losses, and m isfortunes th a t  have 
o r sha ll come to  the  h u r t,  d e trim e n t o r damage 
o f the  said . . . ship, &c., o r an y  p a r t
the reo f.”

The steamer loaded a cargo o f iro n  ore a t 
V ive ro  in  the  N o rth  o f Spain, and sailed from  
th a t  p o r t fo r  R o tte rd a m  a t 9.30 p .m . on the  
26 th  A p r i l 1921. On th e  28t.h A p r i l a t abou t 
5 a.m . she sank and was to ta l ly  los t a t a p o in t 
s ix ty  m iles S.W . b y  W . fro m  Penm arch.

The facts are set o u t in  the  judgm ents .
Bailhaehe, J . he ld  th a t  th e  loss was caused 

b y  a co llis ion  w ith  some flo a tin g  wreckage, 
w h ich  was a p e ril o f th e  seas under th e  po licy , 
and gave ju d g m e n t fo r  the  p la in tiffs . On 
appeal the  C ourt o f Appea l he ld  upon the  facts 
th a t  i t  was im possib le to  say th a t  the  p la in tiffs  
had established th a t  th e  loss o f the  vessel was 
due to  a p e ril covered b y  the  p o licy . The 
p resum p tion  m ig h t w e ll be, w hen n o th in g  was 
kno w n  except th a t  the  ship had disappeared 
a t sea, th a t  her loss was b y  perils o f th e  sea. 
B u t, when, a lthough  i t  was kno w n  she had sunk, 
the re  was evidence o n  each side w h ich  le f t  th e  
co u rt in  do ub t w hethe r th e  effective cause o f 
th e  adm ission o f sea w a te r was w ith in  o r 
w ith o u t th e  po licy , the  p la in tiffs , th e  assured, 
fa iled , fo r  th e y  had n o t proved a loss b y  perils 
insured against and th e  defendants were, the re 
fore, e n tit le d  to  ju dg m en t..

The p la in tiffs  appealed to  the  House o f 
Lo rds  on the  grounds ( in te r a lia ) th a t  B a il- 
hache, J . had p ro pe rly  found  th a t  th e  ship 
was lo s t b y  perils  o f th e  sea ; i f  th e  ship was 
cast aw ay b y  those on board  her, the re  was a 
loss o r b a rra try  w ith in  the  p o lic y  ; i t  was n o t 
p roved  th a t  th e  appe llants connived a t o r were 
p r iv y  to  th e  casting aw ay o f the  ship ; and 
th e  C ourt o f A ppea l were w rong  in  law  in  ho ld ing  
th a t  th e  p resum p tion  th a t  th e  ship (being a sea
w o rth y  vessel) was los t b y  perils  o f th e  sea was 
displaced b y  the  evidence o f th e  respondents’ 
witnesses, w h ich  le f t  the  c o u rt in  do ub t as to  
the  cause o f th e  loss.

S ir John S im on, K .C ., S tuart Bevan, K .C ., 
th e  E a r l o f H a lsbury, and S ir Robert Aske  fo r 
the  appe llants.

S ir Douglas Hogg, K .C ., C. R . D un lop, K .C .,
G. P . Langton, and J . R. E llis -  C un liffe  fo r  the  
respondents.

T h e ir Lo rdsh ips to o k  tim e  to  consider th e ir  
judgm ents .

L o rd  B ir k e n h e a d .— In  m y  op in ion  th is  case 
is a p a r tic u la r ly  clear one.

T he  appe llants, a Spanish com pany, brought 
an ac tio n  against unde rw rite rs  fo r  th e  loss by 
pe rils  insured against o f th e  steam er Arnus- 
T h e y  allege th a t  th e  vessel sank th ro u g h  the 
e n try  o f w a te r b y  reason o f a co llis ion  w ith  
flo a tin g  wreckage. The unde rw rite rs  retorted 
th a t  she sank, on the  c o n tra ry , because she 
was scu ttled  in  th e  in terests, and w ith  the 
p r iv ity ,  o f th e  owners.

T he  case was tr ie d  a t f irs t instance b y  B a il' 
hache, J ., w ho found  in  fa vo u r o f the  owners- 
The learned judge  d id  n o t reach th is  con
clusion w ith o u t “  th e  gravest a n x ie ty  ”  ; and 
lie  had ap p a re n tly  fo rm ed th e  v iew  th a t  his 
decision, be ing based a lm ost e n tire ly  upon 
facts, was n o t open to  rev iew . Indeed he 
spoke o f i t  w ith  some degree o f sanguineness as 
p ra c tic a lly  “  unappealab le .”  U n h a p p ily  the 
learned judge  had made an e rro r w h ich  would 
n o t be la ck ing  in  hu m ou r i f  i t  had n o t been so 
cos tly  to  the  parties.

The second officer o f th e  vessel was one 
F e lip i Y b a rra , o f w hom  th e  learned judge 
observes, “  H e  gave his evidence on com
m ission, and repeated i t  here, and I  was 
impressed w ith  his dem eanour and his fra n k 
ness.”  T h is  im pression was som ewhat sur
p ris ing  ha v in g  regard to  th e  fa c t th a t  Fe lip1 
Y b a rra  gave no evidence before th e  learned 
judge a t a ll, and en joyed, the re fo re , sin®" 
o p p o rtu n ity  o f e x h ib it in g  e ith e r his demeanour 
o r h is frankness. The learned judge  having 
thu s  founded h im se lf upon  a fa u lty  recollection 
o f th e  facts, th e  whole m a tte r is p la in ly  ope1®, 
to  review . I  have no d o u b t th a t  the  C ourt of 
Appea l was r ig h t  and th a t  th e  learned judge 
was w rong.

The facts m ay be ve ry  s h o rtly  s ta ted. 9 n 
th e  26 th  A p r i l  1921, a t 9.30 p .m ., the  steamship 
A rn u s  le f t  th e  Spanish p o r t V ive ro  bound f° r 
R o tte rd a m  and c a rry in g  a cargo o f iro n  ore- 
The appe llan t com pany, th e  owners, a Spanish 
co rpora tion , purchased th e  vessel in  M ay 1 
fo r  160,0001. On the  n ig h t she p u t o u t to  sen 
she was w o rth  less th a n  14,0001. ; b u t she w»s 
h a p p ily  insured fo r  a to ta l sum o f 174,0001- on 
policies w h ich  exp ired in  less th a n  a m onth- 
I f ,  the re fore, th e  vessel was to  be los t a t al 
d u rin g  the  pendency o f th is  p o licy , th is  v o y a g e 
afforded th e  las t o p p o rtu n ity .

I  fin d  i t  necessary in  th e  f irs t  place to  s ta te 
th e  conclusion th a t  th is  vessel was w ilfu ju  
scu ttled  b y  th e  ch ie f engineer and th e  capt-111 n’ 
w ith  the  a lm ost ce rta in  c o m p lic ity  o f m aw  
o th e r persons on board. I f  the  owners were 
n o t p r iv y  to  th is  fra u d  th e y  can evident!) 
suppo rt a c la im  fo r  a ba rra trous  loss. B u t o 
course, i f  th e y  themselves were accomplices 1,1 
th e  fraud , the  case is n o t one o f barra try- 
E v e ry  judge  w ho has h ith e rto  applied h^  
m in d  to  the  case has reached the  conclusi0^ 
th a t  i f  the  ship was scu ttle d  the  owners direct® 
the  scu ttlin g . I  agree w ith  th is  v iew .

W e were m uch pressed b y  counsel w ith  th e 
g ra v ity  o f th is  conclusion. I t  is ve ry  graW-
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were to ld  o f th e  resp ec tab ility  and re 
spons ib ility  o f those in vo lve d  in  th is  accusation ; 
and we were rem inded w ith  re ite ra tio n  th a t  an 
nnus, c a rry in g  w ith  i t  a c r im in a l charge, m ust 
" e discharged b y  those w ho undertake  i t  w ith  
,iletieu lous completeness. The case m ust, o f 
®nurse, be proved. So m us t every o th e r case.

some offences a d m it o f m uch m ore d irec t 
Proof th a n  others. I t  was no d o u b t fo r  th is  
reason th a t  th e  p rin c ip le  o f c ircu m sta n tia l 
eyidence was a d m itte d  in to  ou r law . Those 
"h o  con trive  crimes do n o t as a ru le  sum m on 
" ‘tnesses. There are ce rta in  crimes w h ich  are 
specially easy to  conceal and there fore  specia lly 
n iflic u lt to  discover. I n  fac t, m any w o u ld  be 
en tire ly  undiscoverable unless th e  la w  pe r
m itted  inferences to  be d raw n . T he  question 
M such cases is always w hethe r the  facts o f the  
?ase, take n  as a w hole, render th e  general 
Mference proper to  be d raw n  fro m  those facts 
s°  irre s is tib le  th a t  the  m a tte r, tho ugh  n o t 
Established b y  d ire c t evidence, has escaped 
r°m  the  atm osphere o f reasonable d o u b t. I  

Cannot do ub t th a t  th is  is such a case.
I'he appe llan ts ca rried  on th e ir  a ffa irs  in  a 

Peasant fa m ily  atm osphere. T h e ir  m anaging 
I ,rector was Juan  de Longaray . H e , his tw o  

r °thers, and his te n  s tep -ch ild ren he ld the  
. o f th e  4800 shares o f 500 pesetas each 
•ssuej b y  th e  com pany. On th e  n ig h t when the  
4 rn us commenced her la s t voyage th e  o n ly  
assets o f th e  com pany were th e  ship and the  
Urn o f abou t 4001. A n d  the re  were ou ts tand ing  
'ab ilities  in  respect o f loans am o un ting  to  
u6,986 pesetas. T he  com pany was in so lve n t ; 
here was n o t th e  s lightest prospect o f pay ing  
s cred itors— i f  such indeed was its  purpose, 
be in tim a te  fa m ily  atm osphere w h ich  was so 

‘ r 'k in g  a fea tu re  o f the  com pany is n o t a lto - 
«Ether los t w hen we pass to  consider th e  vessel.Sh,
I'he
in

was com m anded b y  Thom as Enciendo. 
cap ta in  was in  a p o s itio n  som ewhat s ingu lar

th a t he had no shares in  th e  com pany. The 
jM t  m ate was Jose Y b a rra . The second was 

c lip i Y b a rra . B o th  these m en were nephews 
.I'd also step-sons o f Longaray , the  m anaging 

M otor. T he  ch ie f engineer was one Gomeza, 
Qb ° he ld e ig h ty  shares in  th e  com pany. Each 
q,, the Y ba rras  was th e  ow ner o f seven ty-tw o . 

bo enterprise had a ll th e  elements o f co-
"uven tu resh ip .
fo||  he voyage and th e  loss o f th e  sh ip  w h ich  

•owed presented rem arkab le  inc idents. The 
I( bfse fro m  V ive ro  to  R o tte rd a m  w ou ld , in  

rM al circum stances, be la id  b y  a com peten t 
" 'g a to r  so as to  pass clear o f th e  dangers 
, sha n t. A  course, in  fa c t, was set w h ich , i f

Mol,

(,,Sl<|h- A rm en  R o ck  ; a course a ltoge ther un- 
f  P a ined ; o u t o f th e  tra c k  o f ships passing 
t h ,tl h in is te rre  to  U shan t ; b u t  presenting 
I' . udvantage to  anyone who had b y  good 
br - be foreseen th e  casua lty , th a t  i t  w o u ld  
p  *bg the  vessel nearer the  fish ing flee t sou th  o f 
¡n bu iarch. T h is  fleet, in  fa c t, b y  a ha pp y co- 
bo i ence’ P icked up th e  crew when- in  th e ir  
tyeats- On th e  n ig h t o f th e  27 th  A p r i l,  in  fine 

athe r, w ith  a sm ooth sea, and l i t t le  o r no

•onged, w o u ld  have take n  th e  vessel ashore

w in d  b low ing , the  vessel sank in  deep w a te r. 
The vessel d id  n o t a c tu a lly  founder fo r  five 
hours a fte r  th e  crew had p ru d e n tly  ta ke n  to  
th e ir  boats. N o  a tte m p t was made to  a ttra c t 
a tte n tio n  o r secure assistance b y  w ireless o r 
b y  rockets. T o  com plete a s ingu la r chap te r o f 
m a ritim e  m is fo rtun e , we are assured th a t  a ll 
th e  sh ip ’s logs and papers perished in  an 
a tte m p t, w h ich  fa iled , to  launch  th e  f irs t  boat. 
N o  evidence w ha teve r was offered a t the  
hearing o f an y  casua lty  to  w h ich  th e  s ink ing  
o f the  ship cou ld  be a ttr ib u te d  except th e  in flu x  
o f sea w a te r. T he  second m ate  indeed says 
th a t  he saw some wreckage. B u t his evidence 
is valueless because he e v id e n tly  had no t 
fo rm ed th e  v ie w  th a t  th e  A rn u s  was s tru ck  by 
i t .  O the r evidence the re  was none.

I  f in d  m yse lf, as I  have a lready ind ica ted , in  
com plete agreem ent w ith  a ll th e  judges w ho 
have reached th e  conclusion th a t  th e  vessel 
was scu ttled . Bailhache, J . alone has take n  a 
d iffe re n t v iew .

I t  becomes necessary, the re fore , to  ask w h a t 
m o tive  in fluenced those on board , and p a r tic u 
la r ly  th e  cap ta in  and th e  engineer, in  so 
s c u ttlin g  her. The cap ta in  in  p a rtic u la r had 
no pecun ia ry  in te res t in  ad op ting  a course so 
l i t t le  l ik e ly  to  advance his professional rep u 
ta t io n . I t  is n o t suggested th a t  th e y  had any 
quarre l w ith ,  o r cherished an y  sp ite  against, 
th e  owners. T hey  were co m p ara tive ly  sm all 
men, w ith  a re la tiv e ly  sm all in te res t in  the  
ven tu re . The owners, on th e  o ther^hand, had 
a g iga n tic  in te res t in  th e  scu ttlin g . The loss o f 
th e  vessel a t th a t  p a rtic u la r m om ent m eant 
indeed th e  difference to  th e  com pany between 
solvency and inso lvency. W hen once ’th e  fa c t 
o f de libera te  scu ttlin g  is established, the  
p ro b a b ility  w h ich  rem ains to  be balanced is as 
to  w hethe r such s c u ttlin g  to o k  place w ith  or 
w ith o u t th e  p r iv i t y  o f th e  owners. T h e ir 
counsel pressed upon us th e  te rm s in  w h ich  the  
m inutes o f th e  meetings were couched in  the  
period im m e d ia te ly  preceding the  loss. I  f ind  
th is  argum ent p a r tic u la r ly  unconvinc ing . I f  a 
m an w ho has an immense pecun ia ry  in te res t in  
casting aw ay his ship has decided to  com m it 
th is  fraud , I  should n o t expect an y  h in t  o f i t  
to  be conta ined in  his papers. On th e  con tra ry , 
unless besides be ing a rogue he was also a foo l, 
I  should expect his papers ca re fu lly  to  convey 
the  im pression th a t  he was engaged in  arrang ing 
fo r  th e  fu r th e r  em p loym ent o f his vessel. 
A p p ly in g  th e  general tes t w h ich  I  have a lready 
ind ica ted , I  am  satisfied th a t  th e  respondents 
have discharged the  task  w h ich  th is  case 
im posed upon them . In  o th e r words, the y  
have p roved  facts fro m  w h ich  the re  springs 
an irres is tib le  inference th a t  th e  owners were 
accomplices in  the  fra u d u le n t de s tru c tion  of 
th e  vessel. There w o u ld  have been am ple 
evidence to  place before a ju r y  upon th is  
issue ; and I  have no d o u b t as to  th e  con
clusion w h ich  a ju r y  w o u ld  have reached.

The appeal, the re fore , in  m y  ju d g m e n t, fa ils , 
and I  m ove y o u r Lo rdsh ips in  th is  sense.

L o rd  Su m n e r .— The facts in  th is  case m ake i t  
q u ite  p la in  th a t  th e  steam ship A rn u s  was
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w ilfu lly  east aw ay b y  some o f those on board  o f 1 
her. The persons m a in ly  concerned were the  ch ie f 
engineer and the  cap ta in . H o w  m any others 
were a c tu a lly  p r iv y  a t th e  t im e  is uncerta in , nor 
is i t  m a te ria l, b u t I  have no do ub t th a t  the  
whole crew knew  w h a t had happened before 
the y  go t ashore.

A cco rd in g ly , tho ugh  the  assured cannot c la im  
fo r a loss b y  perils  o f the  seas (Samuel v . Dumas, 
ante, p. 305 ; 130 L . T . Rep. 771 ; (1924) A . C. 
431), i t  is open to  the m  to  c la im  fo r  a loss b y  
b a rra try , I f ,  however, th e y  were p r iv y  to  the  
scu ttlin g  o f the  ship, th e ir  c la im  is defeated, 
fo r conduct to  be ba rra trous m ust be in  fraud  
o f the  shipowners and  n o t in  c o m p lic ity  w ith  
them . A l l  th e  m embers o f the  C ourt o f A ppea l, 
and Bailhache, J . also, tre a t i t  as obvious, 
beyond an y  need o f argum ent, th a t,  i f  the  
sh ip  was scu ttled , the  owners were p r iv y  to  
i t ,  and fo r  m y  p a rt I  do n o t believe a ju r y  
cou ld  have been found  to  decide otherw ise. 
The question on th is  p a rt o f the  case is there fore 
w hethe r the re  is an y  evidence o f th e  p r iv i t y  o f 
the  .owners, th a t  is, as th e  sh ip  belonged to  a 
com pany, o f one o r m ore o f those w ho managed 
the  com pany. I f  the re  is, th e  ju d g m e n t stands.

O f course th e  charge is grave and should n o t 
l ig h t ly  be made, no r should i t  be accepted on 
mere suspicion, b u t generalities lik e  these are 
o f no assistance. The question is w he the r the  
case has been p roved  ; b u t th a t  m ust also be 
th e  question in  an y  o th e r case.

The fa lla c y  (an unconscious one, o f course) o f 
the  appe llan ts ’ a rgum ent on th is  p o in t was, I  
th in k ,  th a t  th e  tw o  issues, “  s cu ttlin g  o r n o t,”  
and “ w ith  owners’ p r iv i t y  o r n o t,”  were 
trea te d  as separate fro m  one ano the r fo r 
p ro ba tive  purposes. In  t r u th ,  the  whole case 
is one ; and th e  whole o f i t  is open fo r  the  
purpose o f  su b s tan tia ting  an y  issue a ris ing  
in  i t .  Looked a t in  th is  w ay, I  th ink ', i t  presents 
no d iff ic u lty .

Ships are n o t cast away- o u t o f lightness o f 
he a rt o r sheer an im a l sp irits . There m ust be 
some strong  m o tiv e  a t w o rk , and th is  is usua lly  
the  hope o f ga in . In  th e  present case the re  was 
no opera tive  m o tive  to  lead the  engineer and 
cap ta in  to  s ink  th e  ship on th e ir  ow n account. 
The engineer, i t  is tru e , had e ig h ty  shares in  
th e  ap pe lla n t com pany, b u t he is n o t shown 
to  have had an y  know ledge o f th e  state o f 
th e  com pany’s finances and insurances, such as 
w o u ld  be requ is ite  i f  he is to  be ta ke n  to  have 
had an eye to  im p ro v in g  the  value o f h is shares. 
T he  cap ta in  was n o t a shareholder a t a ll. B o th  
los t th e ir  effects and th e ir  em p loym ent, and 
b o th  risked th e ir  lives w h ile  a t sea and th e ir  
l ib e r ty ,  I  hope, when th e y  go t ashore. I t  is 
id le  to  suppose th a t  th e y — strangers to  one 
another, as th e y  were, and one o f the m  qu ite  
recen tly  unem ployed— w o u ld  have cast the  ship 
aw ay except a t the  in s tig a tio n  o f others 
in terested, since th e y  had no m o tiv e  o f th e ir  
ow n ; and in  th e  com pany we f in d  a fu l l  
in te rest, and an ove rw he lm ing  m o tive . In  
th e ir  case and in  the irs  alone the re  was a 
go lden prize  in  th e  case o f com plete success 
and com plete inso lvency i f  th e  ship was no t

go t r id  o f  on th is  ve ry  voyage. There "¡ is  
fu r th e r fu l l  o p p o rtu n ity  fo r  a rrang ing  the  p l°  
w ith  a ll th e  advantage g iven b y  the  re la tion  
em ployer and employee. N o th in g  was easier 
th a n  to  pass th e  necessary w o rd  before the  ship 
le f t  B ilbao , and i t  seems to  me a m a tte r o f j us 
and  in ev ita b le  inference fro m  th e  c ircum stantia  
evidence, o f w h ich  the  whole case is fu ll ,  tba  
th e  w o rd  was, in  fa c t, passed b y  someone 
charged w ith  the  m anagem ent o f the  com pany s 
affa irs.

W e were to ld  th a t  th e  p r in c ip a l shareholders 
were ric h  and respectable men. D on  Jesus de 
la  Roca had a ju te  m il l ; D on Lu is  Legu izam °a 
was b ro th e r to  a Spanish senator ; M r. Longara} 
had been his college fr ie n d  ; and B ilbao  though 
h ig h ly  o f them  a ll. I  do n o t know  i f  
p ropos ition  in tended re a lly  was th a t  r ic h  an 
respectable m en do n o t com m it crim es, even 
fo r  m oney, b u t th a t  m ariners and seafaring men 
do so and fo r  no th in g  a t a ll, b u t, a t  any rate- 
m y  experience does n o t bear i t  ou t. I t  is n 
necessary to  nam e p a rtic u la r persons as tn  
c u lp r its , and as fo r  generalities I  am  sure tn  
loss o f th e  ship, and o f th e  ac tion , too , 
b ite  deeper th a n  any censure. I  w i l l  on ly  sa^ 
th a t  I  th in k  the  decision o f th e  C ourt o f ApPea 
was r ig h t.

Lo rds F in l a y , D u n e d in , and Ca Rs0> 

concurred. A ppea l dismissed■

Solic ito rs fo r  th e  appe llants, Botterell and 
Roche.

Solic ito rs fo r  the  respondents, H o lm 11 
Fenw ick, and W illa n .

J u ly  1 and  31,- 1924.
(Before Lo rds  B u c k m a s t e r , Atkinson- 
Su m n e r , W r e n b u r y , and PhillimorE-) 

H a n s e n  v . G a b r ie l  W a d e  a n d  E n g l isi1 
L im it e d , (a)

jS
ON A P P E A L  FR O M  T H E  C O U RT OF A P P E A L

E N G L A N D . ,
t Siflfl

Charter-party  —  Reduction in  fre ig h t ' V ' ^  
when the price  o f good class bunker e°
. . . is  reduced'’ — Construction o f cldds •

The respondents chartered a. Norw egian stea1,i 0̂ 
to ca rry  a cargo o f tim ber fro m  Swede1]1 ^ 
Wisbech, the fre ig h t to be p a id  at spe] 
rates depending upon the nature o f the /,n ' (
carried. The charter-party fu r th e r provided
“  i f  and when the price  o f good class j
coals o rd in a r ily  used in  th is  trade is  reo"  .r 
to 80s. per ton the fre ig h t is to be 10s- 
standard less.”  ryc

Held, that the price  referred to was the V 
actua lly  p a id  by the shipowner fo r  the c ' 
and included the cost o f carriage and als° ^  
am ount p ro pe rly  payable as commission 
the owner of a fo re ign  sh ip . ^

H e ld  fu rth e r, that the words “ i f  and wh _ gf  
po in ted to a va ria tio n  o f price after the da... ^

( a )  Reported by Edward J. M. CHAri.ra, Esq., Barridef 
Law .
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the contract, and in  fa c t there had been no 
deduction after that date, 

decision o f the Court o f A ppea l reversed.

L it ' k a l  b v  the  shipow ner fro m  an o rder o f the  
^ ° u r t  o f A ppea l (Bankes and A tk in ,  L .J J .  ; 
^M u tto n , L .J .  d issenting) w hereby i t  was 
P eered th a t  t l ie  ju d g m e n t o f B ailhache, J . g iven 
' ’l  fa vo u r o f the  respondents as charte rers be 
a'h rined . The sho rt p o in t in  the  case was 
m ie ther the  respondents, the charterers o f the  
Norwegian steam ship Agga, were o r were n o t 
^ t i t le d  to  a red uc tio n  in  the  fre ig h t o f 10s. per 
standard. The ac tio n  was b ro u g h t b y  th e  ship- 
° " n er c la im in g  a sum fo r  balance o f fre ig h t 
Payable under th e  c h a rte r-p a rty  w h ich  
Provided th a t  "  i f  and when the  price o f good 
. ‘ass bu nke r coals o rd in a r ily  used in  th is  trade  
*s reduced to  80s. per to n  the  fre ig h t to  be 10s. 
Per  s tandard  less.
. L ie  facts appear su ffic ie n tly  fro m  the
Judgments.

Jotv itt, K .C . and S ir Robert Askc  fo r  the
aPpellant.

( luughtoil Scott, K .C . and Stranger fo r  the  
espondents.

The House to o k  tim e  fo r consideration.

L o rd  Buckmasteii.— The ap p e lla n t in  th is  
ra.se is th e  ow ner o f a N o rw eg ia n  steam ship 

Oown as the  Agga, cha rte red b y  th e  respon- 
rn ts  unde r c h a rte r-p a rty  da ted the  12th June 
■JO. B y  the  te rm s o f th is  docum ent i t  was 

Provided th a t  the  vessel should be chartered

sh
0t|i M idd lesbrough to  D e nm a rk , fro m  whence 
e " ’as to  proceed in  ba lla s t to  U leaborg and 
ere load fro m  the  agents o f the  charterers a 

j ai'go o f sawn deals and boards, and, being so 
^uaded, proceed to  W isbech T ow n . The 
, , (!lg h t was fixed  fo r  th e  d iffe re n t classes o f 
^ m ber a t so m uch per St. P etersburg s tandard  

s° t  o u t in  the  c h a rte r-p a rty . The voyage, 
cord ing to  the  cha rte r, was d u ly  com ple ted 

a ■ ^ ie a c t*on out. o f  w h ich  th is  appeal has 
j. Is,'n was an ac tio n  fo r  the  balance o f the  
" e,g h t due on the  agreed figures. The defence 

"s th a t, accord ing to  one o f ce rta in  cond itions 
., llc'n had been a ttached  to  the  c h a r te r-p a r ty  

11 fre ig h t ou gh t to  be reduced b y  10s. per 
uodard, and the  whole question on th is  

f<W Ca* w he the r th a t  co n ten tio n  is w e ll
th *Il<L’d o r no. The clause in question is in 

('Se te rm s : “  I f  and when the  price o f good 
js' lSs bu nke r coals o rd in a r ily  used in  th is  trade  
in d u c e d  to  80s. per to n  the  fre ig h t is to  he 
o].S’ Per s tandard  less.”  I t  was one o f e igh t 
i. 'l l , ses fastened on to  the  c h a rte r-p a rtv  and 
'Caded as fo llow s :
An ¡A dd itiona l clauses agreed to  un de r the  
p ej" ̂ -S ca n d in a v ia n  A greem ent da ted th e  17th 
or - i ,  o therw ise the  cond itions o f ‘ Scanfin ’ 
an " acL ru t  ’ charters to  a p p ly .”  T h is  a d d itio n  
fH e a rs  to  have been a com m on fo rm  taken  
" i l l "  aSrccn len t re ferred to  and added a t 
Sen *.° '-‘ba rte r-pa rties  cove ring  th e  A ng lo - 
Vv| ''"b in a v ia n  trade . The seventh clause, 
a ,c 1 " a s  expressly s tru ck  o u t in  the  present 

e> being in  these te rm s : “  A l l  o th e r te rm s

and con d itions  o f the  A ng lo -S cand inav ian 
A greem ent da ted  th e  17 th  Feb. 1920, n o t 
m entioned herein and those o f the  1 Scanfin ’ 
o r ‘ B a c k ru t ’ c h a rte r to  be incorpora ted  
he re in .”

The f irs t question th a t  was argued was 
w hethe r, in  these circum stances, i t  was possible 
to  construe the c r it ic a l clause b y  considering 
th e  whole te rm s o f th e  A ng lo -S cand inav ian  
A greem ent da ted the  17 th  Feb. 1920, and 
thus  a t t r ib u t in g  to  th e  clause a m eaning 
w h ich  i t  wras contended i t  w o u ld  p ro p e rly  bear 
i f  so regarded. I  am  o f op in ion  th a t  th is  
canno t be done. The head ing o f the  added 
clauses is n o th in g  b u t a s ta tem en t o f the  
source from  w h ich  th e y  were de rived, and the  
express exclusion o f the  general p rov is ions o f 
the  agreem ent o f th e  17 th  F e ll. 1920, shows 
th a t  the  parties d id  n o t in te n d  th a t  the  general 
e ffect o f  th a t  agreem ent was to  be in tro du ced  
in to  the  c h a rte r-p a rty  th e y  m ade. The clause 
in  question has to  be construed ju s t  as tho ugh  
i t  had fo rm ed a p a r t o f th e  ac tu a l body  o f the  
c h a rte r-p a rty . E ven  i f  i t  be so regarded, i t  
is urged on be ha lf o f  the  respondents th a t  the  
price  o f coal had, in  fa c t, been reduced to  80s. 
per to n , and consequently  the  fre ig h t had to  
suffer a corresponding red uc tio n .

The facts w ith  regard  to  th e  coal sup p ly  
are these. The coal in d u s try  was a t the  date 
o f th e  c h a r te r-p a r ty  under the  co n tro l o f the  
C o n tro lle r o f Coal M ines, and d irec tions  had 
been issued reg u la tin g  the  sup p ly  o f coal. The 
d irec tions  app licab le  a t the  m a te ria l da te  w ere 
those issued on th e  8 th  M ay  1919. These 
p ro v id ed  th a t  coal should n o t be de livered 
fo r  bu n ke rin g  ships a t  po rts  in  th e  U n ite d  
K in g d o m  a t prices less th a n  those w h ich  w’ere 
specified in  the  schedule ; th a t  where coal was 
sold to  a b ro ke r o r m erchan t his com m ission on a 
re-sale was to  be charged b y  w a y  o f a d d itio n  
to  the  c o llie ry  price  ; th a t  the  prices were ne t 
f.o .b . a t the  nearest sh ipp ing  place to  the  
collie ries, and i f  the  coal were shipped a t a 
m ore d is ta n t place the  e x tra  ra ilw a y  ra te  and 
sh ipp ing  dues m ig h t be charged. On th e  22nd 
M arch  1920, a c ircu la r was issued b y  the  
U n ite d  Coal T rade  A ssoc ia tion  o f th e  N o rth  o f 
E ng la nd  w h ich  con ta ined  a s ta tem e n t as to  
the  arrangem ents m ade b y  th e  coal owners 
them selves w ith  th e  Coal C o n tro lle r, b y  w h ich  
th e y  v o lu n ta r ily  fixed  th e  ra tes o f charge fo r 
coal a t po rts  in  th e  U n ite d  K in g d o m . These 
figures were as fo llow s :

S o u th  W a les . 80s. f.o .b . la rge .
D o . 00s. f.o .b . sm a ll.
D o . 75s., m ix tu re  c o n ta in in g  25

p e r ce n t, sm a ll.
Tyne and other English

d is tr ic ts  an d  N o r th  W ales 75s unscreened.
Scotch ports 72s. (id. unscreened.

The appe llan ts bunke red a t M id d le sb ro ug h- 
th e  place w h ich , accord ing to  th e  cha rte r-
p a r ty , was th e  p o r t  whence the  vessel was to  
proceed to  D e nm a rk— coal know n  as B row ney 
coal, w 'hich came under the  head o f coal "  from  
T yne  and o th e r E ng lish  d is tr ic ts ,”  the  price 

I o f  w h ich , unscreened, was fixed  a t 75s. T h is
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coal was sold to  the m  b y  th e  firm  o f W . A . 
S outer and Co. Souter and Co. had bo ug h t i t  
fro m  Joseph W a lto n  and had  p a id  the  ra te  o f 
75s. p lus Is . 6d., th e  added cost fo r  w h a t is 
described as “  leadage.”  T h is  was the  a d d itio n  
con tem pla ted  b y  th e  d irec tions  o f th e  26 th  O ct. 
1918, and to  th is  sum 5 per cen t, was added 
as th e  b ro k e r’s o r m e rch an t’s com m ission 
being th e  sum  p ro p e rly  payab le  b y  the  
ow ner o f a fo re ign  ship to  w hom  th e  co l
lie ry  owners and fac to rs  sold th ro u g h  agents 
and n o t d ire c t, b r in g in g  th e  to ta l p rice up  to  
80s. 4 d. The a c tu a l p rice , the re fo re , p a id  b y  
th e  sh ipow ner was n o t be low  80s., b u t i t  is 
contended th a t  th e  price m en tioned  in  clause 
8 is th e  price  con ta ined  in  th e  co llie ries ’ c ir 
cu la r, or, a t  a n y  ra te , the  price a t th e  co llie ry  
and n o t th e  price  a t the  ship. I  am  unable to  
accept th is  v ie w . I t  appears to  me th a t  the  
essence o f th e  ba rga in  was th a t  i f  a t  the  tim e  
o f bu n ke rin g  th e  cost o f th e  coal should have 
been reduced so th a t  th e  sh ipow ner pa id  less 
th a n  80s., as h is expenses w o u ld  have fa llen , 
so, also, the re  should be a red u c tio n  in  fre ig h t. 
There  was, in  fa c t, no change w h a teve r in  
th e  price  o f  coal as between the  da te  o f the  
c h a rte r-p a rty  and  th e  da te  w hen th e  sh ip ’s 
bunkers were fille d . A cco rd in g  to  the  s tr ic t  
language o f th e  clause, the re  had been no 
red u c tio n  a t a ll ; i t  had rem a ined cons tan t ; 
b u t even i f  the  clause m eant red u c tio n  fro m  a 
price an tecedent to  th e  agreem ent dow n to  
less th a n  80s. so th a t  i f  th e  price were proved 
to  be less th a n  th a t  a t the  da te  o f th e  cha rte r- 
p a r ty  the  red uc tio n  in  fre ig h t w o u ld  opera te , I  
am  s t i l l  unab le to  see th a t  in  fa c t th e  price 
ever sank be low  th a t  leve l.

In  m y  op in io n  clause 8 relates to  a sh ip  o f 
th e  cha rac te r o f th e  cha rte red  vessel s ta rt in g  
fro m  th e  p o r t  specified in  the  c h a rte r-p a rty , 
and th e  p rice  is the  price  to  the  ow ner o f such 
a vessel. T h is  price, in  th e  cond itions  o f the  
present case, inc luded th e  e x tra  sum o f Is . 6d. 
and the  b ro k e r’s com m ission. I t  is said th a t  
th e  Is . Gel. m ig h t have been saved b y  ta k in g  
the  vessel to  N ew castle -on-Tyne ; b u t  th a t  was 
n o t w h a t th e  c h a rte r-p a rty  con tem p la ted , and 
the ow ner was unde r no o b lig a tio n  to  proceed 
there . The added sum o f 5 per cen t, was the  
no rm a l com m ission o f the  coal b ro ke r o r 
m e rchan t se lling  to  a fo re ign  ow ner. T hey  
were b o th  charges w h ich , under th e  th e n  
e x is tin g  regu la tions a ffec tin g  the  sup p ly  o f coal, 
i t  was r ig h t  and p rope r to  m ake and w h ich  
the  sh ipow ner was bound to  pay.

In  m y  op in ion , the re fo re , the  price never 
was be low  th e  s tandard  figu re  m entioned in  
clause 8 ; the re  was consequently  no ju s t i 
fica tio n  fo r  the  c la im  th a t  th e  fre ig h t should 
be reduced, and the  appe llan ts  are e n tit le d  to  
the  fu l l  fre ig h t th e y  c la im .

L o rd  Atkinson.—I have had  the  advantage 
and pleasure o f read ing the  ju d g m e n t prepared 
b y  L o rd  Sum ner. I  fu l ly  concur in  i t ,  and 
consequently  de live r no ju d g m e n t o f m y  own.

L o rd  Sumner.— I f  th is  ch a rte r is to  be read I 
s im p ly  as an in s tru m e n t in te r partes , d ra fte d  I

b y  th e  co n tra c tin g  pa rties  them selves fo r  the 
purposes o f a p a r tic u la r  ad ven tu re  and  ex
pressing the  s tip u la tio n s  o f th e ir  unaided m inds, 
I  th in k  th a t  its  c o n s tru c tio n  presents no 
d if f ic u lty .  A  ce rta in  fre ig h t was agreed, and, 
the  cargo be ing d u ly  ca rried  and de live red , waS 
earned and became payab le . The charterers, 
however, set u p  a clause unde r w h ich  in  a 
defined even t the  am o un t so agreed is to  be 
reduced, and  a less sum  is to  be pa id . The 
whole question  th e n  is w hethe r, on th e  true 
con s tru c tion  o f th is  clause b y  its e lf, th e  event 
on w h ich  th e  agreed fre ig h t was to  be reduced 
ever occurred.

C learly  i t  d id  n o t. The words are “  i f  and 
when the  p rice  o f good class b u nke r coals 
o rd in a r ily  used in  th is  tra d e  is reduced to  80S’ 
per to n , th e  fre ig h t to  be 10s. per standard 
less.”  T h is  g ra m m a tic a lly  speaks fro m  the 
da te  o f th e  ch a rte r and refers to  an event to 
happen th e re a fte r, a t  an y  tim e  between tha  
da te  and th e  t im e  w hen th e  fre ig h t becomes 
payab le  accord ing to  th e  agreed te rm s. In  th e 
present case, th is  even t happened, i f  a t aw, 
before th e  da te  o f the  cha rte r, and certa in ly 
n o t a fte rw a rds . A ga in , on the  scheme o f th is 
ch a rte r take n  as a whole b u t  a p a rt fro m  othcr 
docum ents, th e  o n ly  p r in c ip le  on w h ich  aI) 
agreem ent to  reduce th e  agreed fre ig h t w in ko o o
th e  agreed service rem ains th e  same can 
ju s tif ie d , is th a t  th e  charterers, a n tic ip a ting  
a fa l l  in  th e  w o rk in g  costs o f th e  voyage by  3 
red u c tio n  in  the  price o f coal to  the  shipowne^ 
s tip u la te  th a t,  i f  th is  red u c tio n  occurs, i t  sfia 
enure to  th e ir  bene fit ; and th a t  the  sh ipow ner 
con ten t w ith  a fre ig h t w h ich , rebus sl\ 
stantibus, gives h im  a recompense fo r  h is outlay 
w ith  a su ffic ien t p ro fit ,  agrees to  a reductm  
in  th e  fre ig h t to  the  e x te n t o f th e  a n tic ip a ff
red uc tio n  in  h is coal b i l l.  I n  th is  v iew the

price re ferred to  is the  price w h ich  he ma> 
reasonably pa y  in  the  o rd in a ry  course o f f i11̂  
ness in  p rosecu ting  the charte red voyage, an 
is n o t a price payab le b y  o thers, in  c ircum stanc
and under con trac ts  to  w h ich  he is a sträng1uer,

and fro m  w h ich  he canno t bene fit upon the

voyage in  question. I f  th e  p rice  re ferred to  
take n  in  a n y  o th e r sense the  sh ipow ner won 
be liab le  to  have his agreed fre ig h t c u t d ° ' .g 
a fte r  a ll h is w o rk  had been done and a ll ”  
o u tla y  made, i f  the re  should occur, ju s t be*0 
the  fre ig h t becomes fo rm a lly  payab le , a chaits 
in  a m a rk e t p rice , fro m  w h ich  he n e ithe r do  ̂
n o r can de rive  an y  bene fit a t a ll. N o w  ’  
p rice  payab le  b y  the  sh ipow ner in  fa c t 
m ained over 80s. th ro u g h o u t. ((l

The charterers, however, are e n title d  
p rove  the  circum stances under w h ich  
c h a rte r was entered in to , fo r  these const d 1' 
an in s tru m e n t fo r  te s tin g  the  m eaning ot 
language w h ich  the  parties used. The cba rsC,_ 
its e lf  in troduces the  red uc tio n  o f fre ig h t c âl1 (,r 
am ong others, b y  th e  fo llo w in g  heading 
preface : “  A d d it io n a l clauses agreed to  un 
the  A ng lo -S cand inav ian  Agreem ent, dated  ̂
17 th Feb. 1920. O therw ise the  cond itions ,, 
‘ Scanfin ’ o r  ‘ B a c k ru t ’ charters to  apP 
I t  appears th a t  the re  was. am ong the  gen
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rade agreem ents w h ich  came in to  existence 
hder th e  pecu lia r cond itions  o f the  sh ipp ing  

,rade in  1920, an agreem ent so da ted and 
escribed, and, as its  ac tu a l te rm s were made 

t s® o f in  th e  C ourt o f A ppea l, th e y  m ay  be 
eferred to  again, w ith o u t dec id ing w hethe r 
ley  were e ith e r fo rm a lly  adm issib le o r s tr ic t ly  

Proved. The words o f the  clause in  th e  cha rte r 
Rich p rov ides fo r  th e  red u c tio n  o f fre ig h t are 

^k e n  te x tu a lly  fro m  the  A ng lo -S cand inav ian  
(l " r<-einent, and, as docum ents o f th is  k in d  

0 n o t v e r ify  th e ir  q u o ta tio ns  fo r  th e  mere 
Pnrpose o f acknow ledg ing th e ir  indebtedness 
t °  o ther au thors , I  assume th a t  the  reference 
,, th a t agreem ent is o f some significance in  

con s tru c tion  o f i t .  T he  question  now  is, 
°W far, i f  af  a ]]5 th e  con s tru c tion  o f th e  cha rte r- 

' ^ ' t y  sued on is to  be m od ifie d  in  v ie w  o f 
r il<: reference to  th is  agreem ent w h ich  i t  
c°h ta in s ?

The im p o rt o f i t ,  accord ing to  th e  respondents, 
,ay  be s h o rtly  p u t as fo llow s. A t  the  begin- 
' r‘f? o f 1920 the  sup p ly  o f ships fo r  the  carriage 

y  B a ltic  t im b e r to  th is  c o u n try  was m uch less 
j ' an th e  dem and. A cco rd in g ly , the  tim b e r 
a'P ort tra d e , w h ich  is h ig h ly  and in te llig e n tly  
0j£ ahised, came to  te rm s w ith  representatives 
y  steam ship owners in  N o rw ay , Sweden and 
t , ehn ia rk , w ith  the  ob je c t o f  securing “  th a t  
j.,<; la tte r  w o u ld  a lloca te  tonnage to  l i f t  d u rin g  
ofe B a ltic  season 1920 ”  specified qu an titie s  

t im b e r— th e  q u a n tity  to  be de a lt w ith  b y  
¡s° r 'vegian shipowners, o f w hom  the  p la in t if f  

°ne, be ing 100,000 standards, and the to ta l 
’ aa n t ity  be ing 260,000. Clause 3 o f th is  
o|re emen t  p ro v id e d  fo r  an  e laborate system 

rates o f fre ig h t v a ry in g  accord ing to  the  
s h ^ S load ing  and  discharge, the  size o f  the  
r. ''P, and the  p a rtic u la r descrip tion  o f t im b e r 

tried . I ts  scheme is th a t  s tandard  rates are 
fj ed, and e x tra  rates, measured b y  sums to  
t  added to  the  s tandard  rates, are p rov ided  
Co hieet these va ria tio ns . The clause its e lf 
a yOlndes w ith  th is  p ro v is io n  : “  a ll Scanfin
alt H a ekru t charters to  have th e  fo llo w in g  
° f  tl,a tions ’”  and , lle f i f th  and fin a l paragraph 

these a lte ra tio ns  is in  th e  words w h ich  con- 
11 te the  red uc tio n  o f fre ig h t clause in  the  

anfiSent eharte r. I t  is on a “  Scanfin ”  fo rm  
rat ^ a.S a p p a re n tly  adop ted th e  system  o f 
Ra6-8 ° f  fre ig h t la id "do w n  in  th e  A ng lo-S cand i- 
p0v;a n  Agreem ent, tho ugh , unless W isbech, the  
j  ' t  ° f  discharge, is to  be classed w ith  K in g ’s

and B oston, and to  have the  e x tra  fre ig h t^ n n  ,
M tk  th e  agreem ent prov ides fo r  those po rts  
hav nam ing  W isbech, i t  w ou ld  seem to
per e taken  as its  s tandard  fre ig h t a ra te  5s. 
ai>„ P etersburg s tandard  above th a t  o f the  

le n ie n t  its e lf.
pa V  however, th e  te rm s o f th e  Ang lo -S cand i- 
t,po l;in A greem ent had been s t r ic t ly  fo llow ed, 
hav-Se ""ho made o u t the  present cha rte r w ou ld  

e m od ified  the  rates o f fre ig h t w h ich  are 
“  ? n t in  i t ,  in  v iew  o f the  red u c tio n  in  the  
n$er|le-e S °°d  class b u nke r coals o rd in a r ily  
br d *n th is  tra d e ,”  w h ich  was announced and 
L i ^ h t  in to  force on the  22nd M arch  1920. 

fhe  A ng lo -S cand inav ian  A greem ent the  
V ° l . X V I . ,  N . S.

pro v is io n  fo r  reduc ing  fre ig h ts  i f  the  price o f 
bu nke r coal fa lls  is one to  be g iven  effect to  
whenever charte rs are m ade a fte r  such a fa ll 
takes place. There is no scheme fo r  in se rtin g  
in  subsequent charte rs th e  rates agreed in  
Feb. 1920, and also m ak ing  them  sub ject to  
fu tu re  aba tem ent in  a ce rta in  event. The 
p lan  is to  prepare and con firm  charters a t  the 
ra te  fixed  in  th e  agreem ent t i l l  the  price o f 
bunkers fa lls  to  the  nam ed figure, and the re 
a fte r  to  prepare the m  a t rates reduced in  ac
cordance w ith  the  agreem ent. I  th in k  th is  
v ie w  o f th e  tru e  in te n t o f th e  A ng lo-S cand i- 
na v ia n  A greem ent is con firm ed b y  the  w ay in  
w h ich  effect has been g iven  to  its  o th e r requ ire 
m ents in  m a k in g  o u t th is  ch a rte r-p a rty . I t  
says in  clause 3 “  a l l Scanfin and B a c k ru t 
charters to  have th e  fo llo w in g  a lte ra tio n s ,”  
and the n  fo llo w  one parag raph  abou t paym en t 
o f th e  fre ig h t in  tw o  ins ta lm ents , th ree w ith  
regard to  dem urrage, and the  clause now  under 
discussion. Clause 9 is a lte red  to  read thus :
“  The fre ig h t to  be p a id  as per a ttached 
clause,”  and clause 3 so as to  read also “  de
m urrage sha ll be pa id  as per a ttached  clause 
per d a y .”  I t  is o n ly  th e  rates o f fre ig h t in 
clause 1 th a t  are n o t m od ified  o r made to  take  
effect “  as per a ttached  clause,”  and the  
paragraph beg inn ing “  i f  and when the  price, 
<Src.,”  has been tre a te d  as i f  i t  came under 
clause 9 o f the  agreem ent, w h ich  begins “  A ll 
cha rte r-pa rties  to  con ta in  th e  fo llo w in g  clause ”  
— nam ely  (A )  tim e  fo r  d ischarg ing, (B )  re p o rt 
to  C entra l C harte ring  Bureau ; and these are 
d id y  inco rpo ra ted  in  th e  present cha rte r.

I t  is p e rfe c tly  possible th a t  th is  v a r ia tio n  
fro m  the  scheme o f th e  A ng lo -S cand inav ian  
Agreem ent was in a d v e rte n t o r arose fro m  a 
m isunders tand ing  o f its  in te n t. W e have, 
however, to  lo ok  a t th e  language o f the  in  
s trum en t fo r  its  cons truc tion , and I  th in k  i t  
is im p o rta n t to  note th a t  in  th is  regard the  
parties to  th is  cha rte r to o k  th e ir  own line  and 
d id  n o t s im p ly  im p lem e n t the  p rescrip tions  
o f the  A ng lo -S cand inav ian  Agreem ent. I t  is  
im p o rta n t, f irs t o f  a ll,  in  th is  respect. I f  the 
agreem ent had been fa ith fu l ly  fo llow ed, i t  
m ig h t have been possible to  argue th a t  the  
date fro m  w h ich  the  fre ig h t red uc tio n  clause 
speaks is the  date o f th e  A ng lo -S cand inav ian  
A greem ent o f Feb. 1920, to  w h ich  i t  refers, 
and n o t the  date o f the  cha rte r its e lf, o f w h ich 
i t  is an ope ra tive  p a r t.  I  do n o t, however, 
see how  th is  can be a ffirm ed , as soon as i t  is 
c lear th a t  the  pa rties  have b roken  aw ay from  
th e  A ng lo -S cand inav ian  Agreem ent and have 
taken  th e ir  ow n course. A cco rd in g ly , a lthough  
the  judgm ents  be low  do n o t seem to  deal w ith  
th is  p o in t, I  th in k  th a t  the  clause speaks from  
th e  date o f the  cha rte r on ly . N o  m a te ria l 
red uc tio n  o f p rice ha v in g  take n  place since 
th a t  da te, th e  clause has no o p e ra tio n  and 
acco rd ing ly  th e  defence fa ils .

A ga in  i t  m ay  be argued th a t  under the  
general agreem ent o r co llec tive  ba rga in  o f  
th e  17th Feb. 1920, the  “  price  ”  the re in  
re ferred to  was a general p rice p re va ilin g  o r 
a u to m a tic a lly  fixed  in  the  coal trade  fo r  the

F  F  F
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sh ipp ing  d is tr ic t  in  question, and was n o t the  
price w h ich  under th e  circum stances o f an y  
p a rtic u la r adven tu re  th e  sh ipow ner m ig h t 
have to  p a y  to  b u nke r h is sh ip  fo r  th e  voyage. 
The basis fo r  th is  co n te n tio n  I  suppose to  be 
th a t  th e  cost o f bunke rs  is so in tim a te ly  
connected w ith  the  fre ig h t, and so la rge ly  
governs i t ,  th a t  an y  in d e x  w h ich  fa ir ly  denotes 
the  general m ovem en t o f b u nke r prices w il l  
also fa ir ly  serve to  measure the  p rope r flu c 
tu a tio n s  o f th e  b i l l  o f  la d in g  fre ig h t to  be pa id  
on r ig h t  d e live ry . The agreem ent does n o t 
say to  w hom  th e  price  is charged o r b y  whom  
i t  is payab le, o r  w hethe r i t  is gross o r ne t o r 
where th e  bunkers are to  be de live red in  
considera tion  o f  th a t  p rice , o r specify w h a t 
“  th is  trade  ”  is, b u t  speaks in  te rm s so general 
th a t  in  them selves th e y  c a rry  indefin iteness to  
th e  verge o f  a m b ig u ity . I t  is tru e  th a t  agree
m ents have been made between large com 
b ina tions  o f em ployers and  large federa tions 
o f employees b y  w h ich  standard  wages fa ll in  
c o n fo rm ity  w ith  nam ed reductions in  the  
B oa rd  o f T rade  in d e x  figures o f th e  cost o f 
liv in g . I t  is, however, pure  guesswork w hethe r 
a n y  such ana logy  is v a lid  fo r  a mere agreem ent 
to  p ro v id e  ships to  l i f t  260,000 standards o f 
t im b e r d u rin g  a single B a ltic  sh ipp ing  season, 
and I  th in k  th a t  th e  A ng lo -S cand inav ian  
A greem ent its e lf  m us t be read in  th e  no rm a l 
w a y  and w ith  reference to  th e  circum stances 
o f  the  pa rties  to  i t .  T w o  facts  m ust, the re fore , 
be p a r t ic u la r ly  take n  in to  accoun t.

(1) T he  Coal C o n tro l System  w h ich  was in  
fo rce  a t th e  tim e  recognised th e  d iv is io n  o f 
G reat B r ita in  in to  a considerable nu m be r o f 
coal d is tr ic ts , in  w h ich  prices v a ry in g  fro m  
d is tr ic t  to  d is tr ic t  were to  be charged. I t  also 
recognised a tra d e  p ra c tice  fo llow ed fo r  the  
t im e  be ing b y  w h ich  collie ries w o u ld  n o t sell 
b u n ke r coal to  a fo re ign  sh ipow ner d ire c t, b u t 
o n ly  th ro u g h  some m idd lem an , whose re 
m un e ra tion  w o u ld  th e n  have to  be added to  the  
co llie ry  p rice . In  th e  present case th e  docu
m ents and th e  evidence show th a t  th e  m id d le 
m an em ployed b o ug h t fro m  th e  c o llie ry  the  
q u a n tity  requ ired  and resold to  th e  sh ip  a t an 
enhanced p rice , and i t  seems to  me th a t  th is  
m us t be the  no rm a l, i f  n o t th e  exclusive , mode 
o f  com p ly in g  w ith  th e  prac tice . N o w  a l l the  
shipowners w ho were pa rties  to  th e  A ng lo - 
S candinavian A greem ent were foreigners and 
had to  con fo rm  to  th is  p rac tice , and I ,  the re fore  
fin d  i t  im p rac ticab le , as a m a tte r  o f cons truc
t io n , to  suppose th a t  th e y  were asked to  agree 
o r were w illin g  to  agree to  an y  s lid in g  scale o f 
fre ig h ts  except one th a t  w o u ld  slide w ith  
reference to  the  prices th e y  m us t themselves 
pa y  fo r  bunkers. I t  is n o t reasonable to  
construe th e ir  subm ission to  a re d u c tio n  o f 
fre ig h t a lready  con trac ted  fo r  in  accordance 
w ith  changes in  prices charged b y  the  collieries 
to  customers am ong w hom  th e y  themselves 
cou ld  n o t be num bered. T h a t a m an m ay  be 
w illin g  to  agree to  take  a specu la tive  r is k  w ith  
regard to  th e  m ovem ents o f coal prices a t  the  
tim e  when he is ba rga in ing  fo r  h is fre ig h t I  can 
understand , fo r  the n  he can estim a te  the

p ro b a b ilit ie s  o f a change in  th e  m a rke t, and 0 
special circum stances a ffec tin g  h im se lf, 8ij , 
p ro te c t h im se lf a cco rd ing ly  ; b u t  th a t  he shoul^ 
f irs t  su b m it to  a fre ig h t fixe d  fo r  h im  by 
general agreem ent and  th e n  accept a red uc ti°  
clause fo r  th e  cha rte re r’s advantage, wh i° 
th ro w s  a ll th e  r is k  on h im  and b rings h im  
p o s s ib ility  o f a n y  corresponding bene fit, 
th in g  th a t  passes m y  unders tand ing . / V  
d o u b t the  m id d le m an ’s a d d itio n  to  the  coll>e’’- 
p rice  rem ains u n ifo rm  in  p ractice  tho ugh  * 
co llie ry  p rice  its e lf  m ay  fa ll,  tho ugh , as I  under 
s tand the  evidence, th a t  is n o t necessarily s°  ’ 
b u t th is  does n o t m ake f lu c tu a tio n  in  th e  co lfier-' 
sale price th e  same th in g  fo r  present p u rp oS 
as f lu c tu a tio n  in  th e  fo re ign  sh ip ’s buyi^s 
price, fo r  the re  is a l im it  fixed  a t w h ich  ^ 
fre ig h t is to  a lte r, and i t  is fixed  a t  a nam® 
co llie ry  p rice . The re su lt is th a t  th e  fre ig h t 
th e  fo re ign  sh ip  m ig h t be reduced, because t  
p i t  p rice  had fa lle n  be low  80s. b y  less th»
5 per cent., th e  p rice  payab le  b y  th e  ship to  t l  
m idd lem an  rem a in ing  som eth ing h igh e r th a 
80s. A cco rd in g ly , i f  I  had  to  construe t   ̂
A ng lo -S cand inav ian  A greem ent b y  itse lf, 
should read th e  w o rd  “  p rice  ”  as th e  Prl 
payab le b y  the  sh ip  to  th e  m idd lem an . .

(2) In  prac tice  i t  is agreed, as is f8 l f \  
obvious, th a t  th e  sh ip  m u s t b u n ke r in  G,re j  
B r ita in  fo r  th e  rou nd  B a lt ic  voyage o u t a0 
hom e ; and th a t,  as fa r  as p rac ticab le , she m 
do so a t th e  B r it is h  p o r t  ( i f  an y ) a t w h ich  s 
discharges he r prev ious inw ards  cargo, o r e 
a t  th e  B r it is h  p o r t  ( i f  a n y ) where she takes h 
cargo ou tw ards fo r  a B a lt ic  p o rt, w h ic h e v e r^  
th e  m ore su itab le  fo r  econom ical coaling- ,s 
the  present case th e  Agga  was to  load  o u tw ® ^  
fro m  M idd lesbrough  to  a D an ish  p o rt, 8 
proceed thence in  ba lla s t to  U leaborg  to  l i f t  h 
t im b e r cargo. O f course she had to  com 0 ^  
to  the  circum stances o f  th e  m om ent, a n ° ’ t0 
the re  is n o th in g  expressed in  he r charte r 
requ ire  her to  go to  an e x tra  p o r t  to  coal,

th e re b y  to  g ive  th e  charte rers the  beh®  ̂
! fre ig h t red uc tio n  clause, I  take  i t

th»1

order 
o f the
the  pa rties  con tem p la ted  th a t  w h a t 
reasonable should be done. In  th e  events 
happened, in  o rder to  ge t d e live ry  a t M i“ “  
b rough  o f b u nke r coal fro m  the  o n ly  ava»8 . 
co llie ry , a “  leadage ”  o r  e x tra  transp 
charge was d u ly  made and pa id , w h ich , h ® , 
added to  th e  m id d le m an ’s price  fo r  the  c 
b ro u g h t th e  w hole over 80s. j j .

I  th in k  i t  is ev ide n t th a t  the  Anglo-Se^ ^ ,, 
na v ia n  A greem ent d id  n o t m ean b y  the  “  Pr'£jrd 
m entioned in  th e  la s t pa rag raph o f its  * 
clause, th e  to ta l sum w h ich  in  th e  &cc^ elxlre 
c ircum stances o f  a p a rtic u la r fu tu re  adven ^ 
a single sh ipow ner m ig h t have to  p a y  Per. e a 
o f bunkers shipped, b u t, w hen parties m a ^  
ba rga in  o f th e ir  ow n, in to  w h ich  th e y  tril1 '  j, 
th e  ac tu a l words o f th e  A ng lo -S cand in * ,jp  
A greem ent fo r  a new purpose and  w ith  8 eSe 
fe re n t e ffect, I  th in k  we m us t read t  ^  
words, a lb e it id en tica l, in  accordance w ith  g0 
a lte red  scheme o f th e  p a r tic u la r  barg81® ^  
entered in to . A cco rd in g ly , I  construe ^ 
cha rte r in  question as in c lu d in g  in  the
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price ”  between these pa rties  n o t m ere ly  th e  
M idd lem an’s com m ission o r p ro fit  on resale 
added to  the  co llie ry  p rice , h u t  also th e  “  lead- 
age,”  w h ich  under th e  circum stances o f th is  
°ase fo rm ed p a r t  o f the  price to  th e  ship. I f  
M> the  even t in  w h ich  th e  agreed fre ig h t was to  
:.'e reduced d id  n o t happen, in  fa c t, a p a rt 
Mom a n y  question  as to  th e  tim e  a t w h ich  th e  
change occurred.

A lth o u g h , in  m y  op in ion , the  same resu lt is 
arr ive d  a t, a fte r  g iv in g  effect to  th e  A ng lo - 
“ Candinavian A greem ent and th e  o th e r e n 
hances kn o w n  to  and a ffec ting  th e  pa rties  to  
ais cha rte r, as w o u ld  have been a rrive d  a t on 

Me bare language o f th is  ch a rte r s tand ing  b y  
«seif, I  feel th a t  we p ro b a b ly  kno w  less abou t 
aese circum stances th a n  m ig h t have been 

desired. Decisions on som ewhat s im ila r facts 
aPpear to  have been g iven  b y  Roche, J . (M a a t- 
'^h a p p ij K rä lin g e n  v . Newsum and Co., 7 
U o yd ’s I j is t  R e p . 137) and M cCardie, J . 
y*°!/azides Brothers v . Gabriel Wade and E ng lish , 
10 L lo y d ’s L is t  R ep. 248), w h ich , n o t be ing 
reported in  pu b lica tio ns  accessible to  me, I  
iegre t th a t  I  have n o t been able to  see. F u rth e r,
P c r ab ou t the  tim e  w hen he heard  th is  case, 
ip ilh a c h e , J . had had  before h im  o th e r cases 
dealing w ith  a s im ila r sub je c t-m a tte r, w h ich ,
^ so, are n o t before y o u r Lo rdsh ips, and his 

e°is ion  was in  fa v o u r o f th e  charte rers in  th is  
S*se and was a ffirm ed  b y  a m a jo r ity  in  the  
V°U rt o f A ppea l. I  have th ro u g h o u t been 
Sehsib le th a t  b o th  cou rts  m  th is  case, and 
cM ta in ly  b o th  counsel, knew  a g rea t m ore 
"M °ut the  course o f business and th e  sta te  o f 
rade in  th e  e a rly  p a r t  o f 1920 th a n  th e  mere 
°cum ents and evidence disclose, and, w ith  th is  

ge ling  o f be ing a t a d isadvantage, I  should n o t 
e a t a ll surprised i f  to  b o th  sides o f the  trade  

decision in  fa v o u r o f th e  sh ip  in  th is  case 
M ou ld appear som eth ing o f an  un m erite d  
M n d fa ii I  reg re t th a t  th e  sum m ary procedure
0 the  C om m erica l C o u rt does n o t always 
M able us to  be as m uch  up -to -da te  on the

tim a te  appeal as those m ore in  to u ch  w ith  
ccent com m ercia l changes were on th e  t r ia l ,  

, u t i t  canno t be he lped. W hen  con tro lled  
j?de and co llec tive  ba rga in ing  have p ra c tic a lly  
'M inu ted  in d iv id u a l choice fro m  an y  m ou ld ing  

the  c o n tra c t, and have o n ly  le f t  to  the  
IM tties th e  o p tio n  o f c o n tra c tin g  in  th e  standard  
M M s o r o f n o t c o n tra c tin g  a t a ll,  a good p a r t

1 Mie considerations h ith e r to  p re va ilin g  in  the  
, te rp re ta tio n  o f m e rcan tile  con tracts  w i l l  have 
i f c°m e obsolete, and  we m ay, fo r  exam ple,

aVe to  ask w h a t th e  nego tia to rs  o f the  
0 andard  fo rm  m ay be supposed to  have m eant 

r M> have ta ke n  in to  considera tion , and n o t 
, i? a t circum stances o r in te rests m u s t have 
th  th e  m inds o f the  sh ip ’s brokers  and

c cha rte ring- agents in  th e  ac tu a l case in  su it.
C entra l C h a rte rin g  B ureau, London , tho ugh  

. signed in  th is  case as cha rte re rs ’ agents, is 
P iously m uch  m ore a tra d e  organ isa tion  fo r  

t a k in g  t j le A ng lo -S cand inav ian  Agreem ent 
ar* a p r iv a te  agency firm , and I  should n o t be 

M prised i f  th e  excerpts fro m  th a t  agreem ent 
M ch were pasted on to  th is  Scanfin cha rte r

were m echan ica lly  in co rp o ra ted  w ith o u t the  
agents on e ith e r side be ing conscious th a t,  in  
effect, an o the r c o n tra c t was be ing made th a n  
th a t  w h ich  the  m a in  agreem ent had con
tem p la ted . Q u ite  p ro b a b ly , also, th e  sh ip
ow ner had no rea l choice and no personal 
concern in  th e  m a tte r. S till,  a l l we can do is 
to  construe th is  in s tru m e n t according to  the  
e x is ting  law  and under th e  v ie w  o f  th e  c ircu m 
stances w h ich  the  evidence presents ; and so 
viewed, I  th in k  i t  m us t be read in  th e  sh ip 
ow ner’s favou r.

L o rd  Wrenbuby.— W e are n o t here con
cerned w ith  the  con s tru c tion  o f th e  A ng lo - 
S candinavian A greem ent. W e are concerned 
w ith  th e  con s tru c tion  o f th is  con tra c t. I t  
con ta ins in  clause 8 a p ro v is io n  w h ich  is found  
in  the  A ng lo -S cand inav ian  A greem ent and i t  
iden tifies  the  clause as fin d in g  its  o r ig in  in  
the  A ng lo -S cand inav ian  Agreem ent. On the 
o th e r hand , i t  con ta ins and deletes words 
p ro v id in g  th a t  a ll o th e r te rm s and cond itions 
o f th e  A ng lo -S cand inav ian  A greem ent are in 
corpora ted in  th e  con tra c t. W e have n o t to  
ascerta in  th e  tru e  m eaning o f clause 8 when 
fou nd  in  the  A ng lo -S cand inav ian  A greem ent, 
b u t its  m eaning when fou nd  in  th is  con tra c t 
and w ith  th e  se ttin g  in  w h ich  i t  is found .

T he  words to  be construed are “  I f  and when 
th e  price  o f good class b u n ke r coals . . .  is  
reduced to  80s. per to n .”  There is no one 
price o f coals w h ich  is th e  same to  every b u ye r 
and in  eve ry  place. T he  price a t the  p i t  head 
w i l l  be one figu re, th e  p rice  o f th e  same coal 
de live red a t a p o r t  some m iles d is ta n t w i l l  be 
another. The price to  a b ro ke r o r m idd lem an 
w i l l  be one figure, the  price  o f the  same coal to  a 
consum er w ho buys th ro u g h  a b ro ke r o r m id d le 
m an w i l l  be ano the r. In  th is  co n tra c t I  th in k  
th a t,  fo r  th e  reasons assigned b y  th e  ju d g 
m ents w h ich  have preceded m y  ow n, “ th e  
price  ”  means the  p rice  w h ich  th is  sh ipow ner 
under th e  circum stances disclosed b y  h is 
c o n tra c t w o u ld  have to  pay, and th a t  his fre ig h t 
is reduc ib le  i f  and w hen th e  m a rk e t is such th a t  
h is expenses o f pe rfo rm in g  the  co n tra c t are 
reduced. The Is . 6d. “  leadage ”  was th e  cost 
o f b r in g in g  th e  coal to  M idd lesbrough. The 
5 per cent, was com m ission payab le  to  a b ro ke r 
whom  th is  sh ip  as a fo re ign  ship was com pelled 
to  em p loy and pay. B o th  th e  one and the 
o th e r fo rm  I  th in k  p a r t  o f “  th e  price  o f good 
class b u n ke r coals ”  to  th is  co n tra c tin g  p a r ty  
fo r  th e  purposes o f th is  con tra c t. On these 
grounds I  th in k  th is  appeal succeeds.

F u rth e r, I  th in k  th a t  th e  words “  i f  and 
when ”  p o in t to  a v a r ia t io n  o f price a fte r  the  
date o f th e  con tra c t, and inasm uch as the re  
was no red uc tio n  a fte r  th a t  da te  th e  appeal 
again succeeds on th is  g round.

L o rd  Phili.imore.— I  agree. Counsel fo r  
the  respondents pressed y o u r Lo rdsh ips to  
re fe r to  th e  A ng lo -S cand inav ian  agreem ent. 
I  see no ob je c tion  to  its  be ing looked  a t, and I  
fin d  th a t  i t  is one o f th a t  class o f agreements 
between m erchan ts and  shipowners in  the  
same line  o f business w h ich  have been com m on
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in  recent years. I t  is n o t a fo rm  o f cha rte r- 
p a rty , b u t an agreem ent th a t  ce rta in  clauses 
should be inserted in  cha rte r-pa rties  ; and in  
pursuance o f th is  agreem ent some o f these 
clauses have been p r in te d  on a s lip  and pasted 
on to  the  c h a rte r-p a rty  w h ich  is under discussion 
in  th e  present su it, some words o f clause 2 
and th e  w hole o f clause 7 ha v in g  been can
celled in  in k .

The c h a rte r-p a rty  its e lf  is a com m on fo rm  o f 
ch a rte r-p a rty , also agreed, as its  t i t le  shows, 
a t a conference o f shipowners and m erchants.

B u t when a ll th is  has been said, i t  rem ains 
th a t the  p r in te d  clauses o r words de rived  fro m  
e ither source m us t be construed toge the r and 
w ith  the  special clauses as a ll p a rts  o f one 
in s tru m e n t o f co n tra c t between the  parties 
to  i t  ; and i t  does n o t seem to  me to  he lp  the  
case o f the  respondents v e ry  m uch to  say 
th a t  an y  p a r tic u la r  clauses have been inserted 
in  deference to  the  A ng lo -S cand inav ian  Agree
m ent.

There is an a rg um e n t d ra w n  fro m  th e  fa c t 
th a t  th e  A n g lo -S cand in av ia n  A greem ent is 
in tro d u c e d  as bearing  a ce rta in  da te  w ith  
w h ich  I  w o u ld  deal la te r.

N o w  th e  clause w h ich  y o u r Lordsh ips have 
to  construe, be ing N o . 8 o f th e  clauses pasted 
on, is as fo llow s : “  I f  and when th e  price  o f 
good class b u nke r coals o rd in a r ily  used in  th is  
trade  is reduced to  80s. per to n , the  fre ig h t 
to  be te n  sh illings (10s.) per s tandard  less.”

The respondents con tend th a t  th e  prices 
fixed  b y  th e  c ircu la r issued b y  th e  N o rth  o f 
E ng land  U n ite d  Coal T rade A ssocia tion  on 
th e  22nd M arch 1920, established the  price  o f 
good-class bu nke r coals o rd in a r ily  used in  the  
trade  a t 75s. o r less, and th a t  the re fore  th e y  
are e n tit le d  to  the  10s. red uc tio n  o f fre ig h t. 
T h e y  contend, and the  v ie w  has p reva iled  in  
the  courts  below , th a t  the re  is one general 
price, and th a t  no regard m ust be pa id  to  any 
d iffe re n tia tio n  b y  reason o f p e c u lia r ity  o f p o rt 
o f load ing  o r n a t io n a lity  o f ship.

N ow  the  business idea o f th e  clause m ust 
be th a t  i f  shipowners have to  pa y  less fo r  
th e ir  coal th e y  should charge less fre ig h t. 
F irs t  o f a l l th e n  as to  the  leadage. I  assent 
to  the  v iew  o f B ailhache, J . th a t  i t  m ust be 
added to  the  75s. price. The phrase used in  
the  Board  o f T rade d irec tions  o f th e  8 th  M ay 
1919, is “ th e  e x tra  ra ilw a y  and sh ipp ing  dues 
as com pared w ith  those fo r  sh ipm ent a t the  
nearest sh ipp ing  place to  th e  c o llie ry .”  T h a t 
c ircu la r said th a t  th e y  m ust be a lw ays charged ; 
and i t  seems clear th a t  th e  a d d itio n  con tem 
p la ted  in  those d irec tions is a lw ays made. 
T h is  w ou ld  raise the  price  fro m  75 s. to  
7 (is. (id.

Then as to  the  five  per cent. I  agree w ith  
S cru tton , L .J . ,  tho ugh  n o t e xa c tly  fo r  his 
reasons.

I t  m ay be, as B ailhache, J . suggests, th a t  i f  
the re  is som eth ing pecu lia r to  the  ship, such, 
fo r  instance, as in a b il i ty  to  approach a t ip  
ow ing  to  he r g reat d ra ug h t, i t  cou ld  n o t be 
said th a t  th e  special price  w h ich  she had to  
pay fo r coals was a p rice  w ith in  the  m eaning

o f clause 8. I t  m us t be som eth ing n l° r „ 
general. B u t  the  r ig h t  v ie w  is th a t  there 
tw o  general prices, one fo r  B r it is h  ships an 
one fo r  fore igners. The price  fo r  th e  foreig 
ships is necessarily h igher b y  five  per cent- > 
and th is  sh ip  is, and is described in  the  charter 
p a r ty  as be ing, a N orw eg ian ship.

There is a fu r th e r  reason fo r  com ing to  tn 
conclusion. The c ircu la r issued b y  the  Nor 
o f E ng land U n ite d  Coal T rade A s s o c ia te ’ 
w h ich  fixed  the  price  a t 75s. was issued on t  . 
22nd M arch 1920. T h is  c h a rte r-p a rty  is di- ^
the  12th June 1920.

I i
is da te e

N o w  the  language
clause 8 is the  language o f fu tu r i t y  ; the  w °Tils

“  i f  and when ”  p o in t to  som eth ing w h ich  Is 
happen, and the  w o rd  “  reduced ”  is a t

to
any

ra te  m ore app licab le  to  a sta te  o f change th*JJ 
to  a s tate o f rest. B u t  the  red u c tio n  on 
the  respondents re ly  had take n  place alrea 
There has been no red uc tio n  since the  date ^  
the  c h a rte r-p a rty . I t  is a tte m p te d  to  
th is  a rgum ent b y  p o in tin g  to  the  heading 
t i t le  o f th e  pasted-on clauses, b y  w h ich  11 '  
are described as “  a d d itio n a l clauses aSre0t 
to  under th e  A ng lo -S cand inav ian  Agreeing 

dated the  17th Feb. 1920,”  and b y  suggest*® 
th a t  these clauses are to  read as i f  the y  11

This is
been constructed on the  17 th  Feb. a »**“  f  
n o t so. T hey  are clauses o f an  agreement 
th e  12th June, entered in to  in  pursuance 
an a n te rio r agreem ent o f the  17th Feb. t * 1 
da te  fro m  the  12 th  June. ge

I  do n o t say th a t  th e  a rgum en t from  tn  , 
words o f fu tu r i t y  is ve ry  strong , b u t  i t  is be lp *^r 
and i t  is c e rta in ly  n o t m e t b y  the  conn
suggestion.

I  conclude, there fore , th a t  the  appe llant 
r ig h t.  A ppea l allotted'

S olic ito rs  fo r  the  appe llan t, B o t te r e l l  :‘ n 
Roche. . , f<

S olic ito rs  fo r  the  respondents, T n n 
Kekewich, and Co.

Sopmu Court of Itttottttf*
COURT OF APPEAL.

J u ly  10 and  11, 1924.
(Before Bankes, Scrutton, and Atkin, L- 

The Hamlet, (a)

ON APPEAL FROM THE ADMIRALTY nIVlS,0>

Discharge o f tim ber cargo consisting o f roll,' f
the P o rt,charged by the RO}‘  'd 

-Charge by weight-—
wood— Dock dues 
London A u th o r ity -  o o
o f calcula ting weight o f round  wood— C'uS 
o f po rt. } ()j

The defendants were the consignees in  London 
a cargo o f soft round  wood carried by the Plu.-ni  
t i f f 's  vessel under b ills  o f lad ing  incorp(>r(’ 
a charter-party by the terms o f which .

( a ) R epo rted  b y  G eoffrey H u t c h in s o n , E sa ..
a t-L a w .
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defendants as consignees were required to pay  
t^o -th irds  o f the dock dues in  the event o f d is
charge in  London. The vessel discharged in  
London two parcels o f soft round wood, o f one 
of which the defendants were the receivers, and  
one parcel o f aspen wood. Aspen wood is  
heavier them round wood or sawn deals. The 
dock dues which the P o rt o f London A u th o rity  
ore authorised to charge under the P o rt o f 
London A c t 1908 are calculated p a rtly  per ton 
of the net register o f the vessel and p a rtly  upon  
die actual weight o f the cargo discharged. I n  
ord ina ry  trade usage tim ber is  not weighed, and  
therefore in  order to calculate the weight o f a 
timber cargo the fo llo w in g  fo rm u la  is  adopted 
try the P o rt o f London A u th o rity  : the o rd ina ry  
un it  o f measurement o f soft round wood being 
a fa thom  conta in ing  216 cubic feet and the 
ord inary  u n it  o f aspen wood being a load con
ta in ing  50 cubic feet, the cubic measurement of 
the cargo discharged is  f ir s t  reduced to a common 
^n o m in a to r o f cubic feet. The number o f cubic, 
feet a rrived  at in  th is  m anner in  each cargo is  
then div ided by 165, which is  the number o f 
'  ubic feet contained in  a St. Petersburg standard  
Weighing 2 1 tons, and the figu re  so obtained is  
then m u ltip lie d  by two and a h a lf in  order to 
express the result o f the calcula tion in  tons. 
Lhe p la in t if fs  sued the defendants fo r  the ir 
Proportion o f dues calculated upon th is fo rm u la . 

11 eld ( i ) ) that the m eaning o f the clause in  the b ills  
° f  lad ing was that the receivers were on ly liable  
t° pa y  a p ropo rtion  o f the dock dues which  
the p ort o f London A u th o r ity  was entitled to 
charge, not a p ropo rtion  o f the dues actually  
Paid by the sh ipow ners; (2) that, inasm uch  
as the St. Petersburg standard is  a u n it  o f 
Measurement o f sawn deals, which are rect
angular in  shape, a calcula tion o f the weight 
° f  round wood based upon the weight o f wood o f 
Octangular shape contained in  the cubic area 
° f  a St. Petersburg standard was necessarily 
erroneous, since in  the case o f wood cut in  
rectangu lar shape the whole o f the cubic foo t 
space is  occupied by timber, there being no 
interstices or a ir  spaces in  each corner, as 
in  the case o f rou nd  wood. The weight 
° f  round  wood as calculated by the fo rm u la  
therefore exceeded its  actual weight, and the 
Method adopted by the P o rt o f London  
'A uthority was erroneous. The. P o rt o f London  
A u th o rity  had therefore levied dues calculated 
npon a weight basis in  excess o f those authorised  
fM the ir statutory scale ; (3) that th is method o f 
calculating coidd not be ju s tifie d  by the custom 
° f  the po rt, since i t  coidd on ly  have existed since 
die P o rt o f London A u th o r ity  A c t 1908, by 
Mhich the scale o f charges was authorised, and  
ihut there was no evidence o f such a degree of 
notoriety o f the alleged custom as would make 
‘ t b ind ing upon the parties.

fro m  a decision o f th e  D iv is io n a l C ourt 
of P . and H i l l ,  J . in fra )  revers ing a decision 
of r  *S " <mou r  Judge Shewed Cooper, in  the  C ity  
j. '-o iukm  C ourt (A d m ira lty ju r is d ic t io n ) .  The 

PPellants (p la in t if fs  in  the  C oun ty  C ourt) were 
e owners o f  the  D anish steam er Ham let, and

th e  respondents (defendants) were Messrs.
T . P . Jordesen and Co., w ho were consignees o f 
ce rta in  parcels o f p i t  props discharged b y  the  
H am let in  th e  S urrey Com m ercia l D ocks. B y  
the  te rm s o f th e  c h a rte r-p a rty  incorpora ted  in  
the  b ills  o f la d in g , the  consignees were liab le  
to  pa y  tw o -th ird s  o f the  dock dues in  the  event 
o f discharge in  London . The respondents 
cargo w ith  o th e r parcels was discharged in  
London , and th e y  became lia b le  fo r  a p ro p o r
t io n  o f the  dues charged b y  the  P o rt o f London 
A u th o r ity  under th e ir  s ta tu to ry  powers a t the  
ra te  o f 3d. per to n  as the  n e t reg is ter and as 
the  dock cargo space ( i f  any) occupied and lOd. 
per to n  on th e  w e igh t o f th e  wood discharged. 
The appe llan ts cla im ed th e  sum  o f 241. 3s. lOd. 
The respondents pa id  in to  c o u rt the  sum  o f 
20k 6s., con tend ing th a t  th e  m ethod o f c a lcu la t
in g  the  dues adopted b y  the  P o rt o f London 
A u th o r ity  was inaccura te . Judgm ent was 
g iven fo r  the  p la in t if fs  in  th e  C oun ty  C ourt. 
The defendants appealed. On th e  11 th  Feb. 
1924 the  fo llo w in g  w r it te n  judgm ents  were 
de live red in  the  D iv is io n a l C ourt, from  which 
the  facts and con tentions o f the  parties fu l ly  
appear.

Feb. 26, 1924.— S ir Henry Duke. P. said : 
T h is  is an appeal fro m  th e  ju d g m e n t o f the  
C ity  o f London  C ourt in  an action  b ro ug h t b y  
the  owners o f th e  steam ship H am let against the  
defendants as consignees o f ce rta in  parcels o f 
t im b e r de live red to  the m  in  the  S urrey Com 
m erc ia l D o ck  to  recover sums p a id  b y  the  
p la in t if fs  to  th e  P o rt o f Lond on  A u th o r ity  in  
respect o f dock dues and alleged to  be due fro m  
the  defendants to  the  p la in t if fs  under the  
te rm s o f the  c h a rte r-p a rty  and b ills  o f la d in g  
re la tin g  to  th e  carriage to  Lond on  b y  sea o f the  
t im b e r in  question— three parcels o f s o ft round  
w ood— fro m  th e  B a ltic  p o r t o f L ib a u , where 
th is  t im b e r was shipped b y  the  defendants’ 
vendors, the  Jew ish C o lon ia l T ru s t L im ite d .

The sum  in  question was c la im ed as being 
tw o -th ird s  o f th e  dock dues payab le b y  the  
p la in tiffs  upon the  discharge o f the  defendants’ 
parcels.

The re levan t p ro v is io n  o f the  ch a rte r-p a rty  
incorpora ted  b y  th e  b ills  o f la d in g  under w h ich  
th e  defendants accepted de live ry , is in  these 
words : “  I f  d ischarged in  a dock in  London 
the  consignees to  pay tw o -th ird s  o f the  dock 
dues.”

The defendants b y  th e ir  defence denied 
l ia b i l i t y ,  b u t th e y  b ro u g h t in to  c o u rt a sum 
w h ich  th e y  alleged to  be su ffic ien t to  sa tis fy  
the  p la in t if fs ’ c la im  on an y  v ie w  o f the  facts. 
Judgm en t was g iven fo r  a sum  in  excess o f the  
am oun t so b ro ug h t in to  c o u rt. U pon the  hear
in g  o f the  appeal the  appe llants re lied  upon 
th e ir  a lte rn a tive  plea. V arious d if f ic u lt  ques
tion s  were m entioned a t the  hearing w h ich  are 
capable o f being raised upon the  transaction , 
as, fo r  exam ple, a question w hethe r the  Ham let 
w h ich  was consigned successively to  London 
and G reat Y a rm o u th  w ith  wood cargo fo r  bo th  
po rts , was w ith in  th e  te rm s o f the  cha rte r- 
p a r ty  discharged in  a dock in  London , and a
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question w hethe r th e  o b lig a tio n  under the  
c h a rte r-p a rty  and b ills  o f la d in g  was such th a t  
each consignee m ig h t be requ ired  to  pa y  tw o - 
th ird s  o f the  dock dues upon the  whole cargo. 
These questions, however, were w a ived  and 
the  m a tte r  a c tu a lly  su b m itte d  fo r  ju d g m e n t was 
w hethe r w h a t the  defendants had bound 
themselves to  pay was tw o -th ird s  o f such sum 
as should be dem anded b y  th e  P o rt o f London 
A u th o r ity ,  o r tw o -th ird s  o f the  dock dues 
p ro p e rly  payable.

In  respect o f the  t im b e r w h ich  was d is 
charged fro m  the  H am le t in  London  the 
A u th o r ity  dem anded and received fro m  the  
p la in t if fs  791. 4s. 7d. The p la in t if fs  c la im ed 
fro m  th e  defendants 241. 3s. lO d. as the  p ro p o r
t io n  o f th a t  to ta l sum  w h ich  was a ttr ib u ta b le  
upon a tonnage basis to  the  defendants’ con
signm ents. W h a t was de live red to  th e  de
fendants was 72 fa thom s o f s o ft rou nd  wood, o r 
th e  ap p ro x im a te  e q u iva le n t o f  94J standards, 
and the  w e igh t per s tandard  was assumed fo r 
the  purpose o f ca lc u la tin g  the  tonnage to  be 
2 J tons. I t  is h a rd ly  necessary to  say th a t  the  
t im b e r was n o t in  fa c t weighed in  course o f the  
discharge o f th e  cargo. Such a proceeding 
w o u ld  o b v io us ly  im pede discharge to  a serious 
e x te n t. The defendants d id  n o t contend th a t  
ac tua l w e igh ing was a co n d itio n  precedent to  
l ia b i l i t y  fo r  dues com puted  b y  w e igh t. T hey  
c la im ed to  be able to  dem onstra te th a t  the  
m ethod o f ca lc u la tin g  w e ights w h ich  was 
shown to  have been adop ted is in e v ita b ly  
w rong , and various witnesses w hom  th e y  
ca lled gave evidence th a t  th e ir  experience 
showed i t  to  be w rong  to  the  e x te n t o f perhaps 
h a lf  a to n  per s tandard . The p la in t if fs  had 
m et th is  co n ten tio n  in  th e  c o u rt be low  b y  p ro o f 
o f w h a t th e y  alleged to  be a custom  in  the  P o rt 
o f London  to  ca lcu la te  th e  w e igh t o f wood such 
as th a t  in  question in  accordance w ith  the  
fo rm u la  w h ich  had been used, and the  learned 
judge  seems to  have g iven effect to  th is  fin d in g  
in  his ju dg m en t.

The  basis o f the  fo rm u la  on w h ich  th e  w e igh t 
o f the  defendants’ consignm ent was ca lcu la ted 
and the  mode in  w h ich  i t  is app lied  were n o t 
s u b s ta n tia lly  in  d ispu te . The m easurem ent in  
cub ic  fa thom s o f a cargo o f s o ft rou nd  wood 
such as the  p i t  props in  question is made b y  
p ilin g  the  props to  a he ig h t o f s ix  fee t in  a s ix  
fo o t square m arked  o ff b y  means o f s ticks . The 
num ber o f cub ic fa thom s is m u lt ip lie d  b y  216 
to  ascerta in  the  num ber o f cub ic  fe e t and the  
to ta l is d iv id e d  b y  165 to  reduce i t  to  the  
cus tom ary  m easurem ent o f t im b e r in  standards 
o f 165 cubic fee t. T h is  process is n o t challenged 
b y  the  defendants. W h a t th e y  com p la in  o f is 
the  n e x t step, nam ely , the  conversion o f 
standards in to  a theo re tica l w e igh t in  tons by  
using a m u lt ip lie r  o f tw o  and a h a lf. The 
g round fo r  the  use o f th is  m u lt ip lie r  is th a t  a 
s tandard  o f sawn w h ite  wood weighs on an 
average 2 |  tons, ano the r fa c t w h ich  I  t h in k  is 
n o t in  d ispu te . I  mean th a t  the  fa c t th a t  th a t  
g round  was the  basis o f ca lcu la tion  is n o t in  
d ispu te , the  accuracy o f i t ,  as I  have in d ica ted , 
was in  d ispu te . I t  is the  a p p lica tio n  o f  the

kno w n  w e igh t o f a s tandard  o f sawn w h ite  wood 
to  de term ine th e  w e igh t o f a fa th o m  o f s o ft round 
wood o f w h ich  the  defendants com p la in . * 
the  P o rt A u th o r ity  is r ig h t  in  assum ing th a t *  
fa th o m  o f  sawn w h ite  wood and a fa tho m  01 
s o ft round  wood are a p p ro x im a te ly  o f th e 
same w e igh t, the  ju d g m e n t in  the  c o u rt belo". 
ough t, in  m y  op in ion , to  s tand. So also ' 
the re  is a custom  o f th e  p o r t  w h ich  e n t it leS 
th e  P o rt A u th o r ity  to  ca lcu la te  tonnage d u®s 
on round  wood as tho ugh  i t  were sawn wood- 
I f  the  fo rm u la  is, as is said, m a n ife s tly  wrong; 
and i f  the re  is no v a lid  custom  th e  apPeal 
ou gh t to  succeed. I f  the  fo rm u la  is m an ifestly  
w rong , o r is c le a rly  proved  b y  the  evidence 
g iven in  th e  c o u rt be low  to  be w rong  to  the 
e x te n t a lleged b y  the  defendants, ju d g m en  
fo r  costs ough t to  be entered fo r  the  defendants- 
I  am  satisfied th a t  the  fo rm u la  in  question 
produce in  th e  case o f s o ft round  wood a restn 

w h ich  m us t in e v ita b ly  be w rong . A  cup,c 
fa th o m  o f sawn wood is a com pact mass w h 'c 
occupies the  en tire  area o f 216 cub ic  fee • 
W hen poles are stacked to  f i l l  the  same cm» 
space, the re  are in te rs tices w h ich  I  t in 1'  
necessarily occupy n o t less th a n  one-fou ft  
o f  the  to ta l space. T h is  is seen upon co» 
s ide ra tion  o f  a v e rtic a l section o f one P|’j 
enclosed b y  a square o f the  sm allest possm 
dim ensions. The difference in  area as betwee 
circles and square on such a section, and t»  
difference in  w e igh t in  a m a te ria l o f  un ifo r 
te x tu re  l ik e  s o ft wood where cub ic area is C°/V 
cem ed are capable o f asce rta inm ent jv
m a the m a tica l ca lcu la tio n , as well as 
expe rim en t. The fa lla c y  in  th e  fo rm u la  1 
question is th a t  o f  assum ing th a t  the  c° f' 
ten ts  o f a square enclosing a c irc le  are }  
same as the  contents o f  the  c irc le . "  g 
e rro r o f assum ing the m  to  be equal see1' 
to  me necessarily to  exceed o n e -fifth  o f 
area o f the  la rge r figu re . The same e rro r " ’O'1 _ 
seem to  re su lt in  the  co m p u ta tio n  o f weigh 
when so lid  dimensions are being dea lt 
Assum ing the re  is such an e rro r as I  ha 
in d ica ted , in  the  p ra c tica l opera tion  o f j  j
fo rm u la  w h ich  has been used it was conte:
before us on beha lf o f  the  p la in t if fs  th a t  fo r 1 ^ 
purposes o f  th is  appeal the  e rro r is im m a te n  ’ 
f ir s t ly  because there  is under the  re le "a
s ta tu tes  no r ig h t  o f appeal on m a tte rs o f f f *
fro m  the  c o u rt below in  cases where th e

am o un t in vo lve d  is less th a n  501. ; ar’ ( 
secondly, because the  learned judge  has f ° u 
the  case to  be governed b y  custom . , i ie 

In  m y  op in ion , the  sub ject m a tte r ol ^y 
appeal is m a tte r  o f la w , nam ely , w hether 
v ir tu e  o f th e  alleged custom  th e  a u th o r ity  1,1 3 
le v y  dues on a m easurem ent based uP °? ey 
m a n ife s tly  erroneous fo rm u la . I  th in k  * 
canno t. The practice  re lied  upon can °  
ex tend  to  th e  few  years since the  A u th o r ^  
was created b y  the  P o rt o f L o nd on  A c t 1** t  
and i t  is, as I  th in k ,  unreasonable, i f  g{ 
ille g a l, since i t  is in c id e n t to  th e  le v y  mg j  
dues unau thorised  b y  the  s ta tu te . F u r t h e ^  
do n o t see an y  p ro o f in  th e  c o u rt be low  o f s t0 
a degree o f n o to r ie ty  as w o u ld  p ro p e rly  g*ve
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a^ y  such usage a b in d in g  effect in  re la tio n  to  
t,le various pa rties— shippers, shipowners and 
consignees w ho m a y  have in te rests  in  the  
'Ooount o f the  dues le v iab le  in  th e  p o r t.  As to  

l im its  w ith in  w h ich  p ra c tica l experience 
may be app lied  fo r  the  ascerta inm ent o f 
"e igh ts  o f t im b e r o therw ise th a n  b y  actua l 
Weighing, I  w i l l  o n ly  say th a t  i f  a rough  and 
ready  m ethod  o f ca lcu la tio n  has been com 
m only used, and is n o t m a n ife s tly  w rong , I  
th in k  its  resu lts can be accepted as m a tte r  o f 
act. H ere , however, the  usual fo rm u la  is w rong .

F o r reasons I  have a lready s ta ted  I  th in k  
jhe am oun t charged against the  defendants b y  
the p la in t if fs  m ust necessarily be excessive by 
'bore th a n  o n e -fifth . The defendants adduced 
evidence o f ac tua l w e ights upon w h ich  the  
'earned judge  i f  he had fe lt  a t l ib e r ty  to  deal 
" h h  the  m a tte r a p a rt fro m  custom , w o u ld  I  
th in k  have he ld  th e  defendants’ pa ym en t in to  
- o n  to  be su ffic ien t to  m eet any la w fu l 
'a b il ity  th e y  are under in  respect o f dues 
Paid by  the  p la in t if fs . T h is  seems to  be a 
correct conclusion, upon ca lcu la tion  b y  a 
correct fo rm u la , o r upon actua l w e ights so fa r 
Hs ean be ascerta ined. U n de r the  circum stances 
Justice w i l l  be done b y  reversal o f the  
J"dgm ent below , a dec la ra tion  th a t  th e  sum 
Paid in to  c o u rt is su ffic ien t to  sa tis fy  any 
claim  o f the  p la in t if fs  in  respect o f th e  dues in  
Question, and an o rder th a t  the  costs a fte r  p a y 
ment in to  c o u rt and upon th e  appeal be pa id  

y the p la in t if fs .

H il l , J .— I  agree. The question is w hethe r 
"H . Ss. io d . is th e  p ro p o rtio n  o f the  dock dues 
'.'Pon the  respondent’s steam ship H am le t w h ich  
p Payable b y  th e  appe llan ts, Messrs. Jordeson.

° r the  purposes o f  th is  case, as the  a rgum ent 
Proceeded, i t  became com m on ground th a t  the  
appellants were lia b le  fo r  a p ro p o rtio n  b u t fo r  
I10 more th a n  th e ir  p rope r p ro p o rtio n . The 
otul dock dues lev ied  were 771. 4s. 7d. O f 
aat am oun t, i f  p ro p e rly  chargeable, the  
espondents were e n tit le d  to  recover tw o -th ird s , 

1- 9s. 9d., fro m  th e  th ree  consignees whose 
c;irg °  was discharged in  dock. The respon
dents said th a t  the  appe llan ts ’ p ro p o rtio n  was 
i j l - 3s. lo d .  The appe llan ts p a id  in to  co u rt 

0Z. 6s T h e y  do n o t ask to  have an y  o f i t  
ack. T hey  say i t  is a t least su ffic ien t. The 

Appellants say th a t  the  P o rt o f London  
mu tW i t y  ca lcu la ted  th e  dues payable b y  the  
t sP°ndents upon a w rong  basis and over- 

^'barged and th a t  th e  respondents apportioned  
c am oun t upon a w rong  basis. 

o f r } le dues are fixe d  b y  a s ta tu to ry  schedule 
c r ates w ith  an au thorised a d d itio n  o f 150 per 
A " 1 ■ I f  a sh ip  enters dock w ith  a fu l l  cargo 
J  "'nod the  ra te  is Is .  Id .  per ne t reg is ter to n . 
P ' v ir tu e  o f sect. 78 o f the. M erchan t S hipp ing 
|  1894 to  the  reg istered tonnage is added the
a<)ri"age o f the  deck cargo space ca lcu la ted  in  
. Cc°rdance w ith  the  A c t. The basis o f charge 
„  " ’h o lly  one o f space tons. The sh ipp ing  u n it  
fe ' Vood is a space u n it ,  a s tandard  o f 165 cub ic
fa t l  ' n the  case o f sawn deals and boards’ a 

horn o f 216 cub ic  feet in  the  case o f round

wood, a load  o f 50 cub ic  fee t in  the  case o f 
aspen wood. W hen the  dues are charged upon 
space tons and have to  be appo rtioned  among 
several consignees, the re  is no d if f ic u lty  in  
ap p o rtio n in g  b y  reducing the  several parcels 
to  a com m on space denom ina to r. As the  
charge is upon  the  space tons o f th e  sh ip  and 
n o t upon the  space occupied b y  the  cargo, the  
space m easurements o f the  several parcels are 
re leva n t o n ly  fo r  the  purpose o f a p po rtionm en t, 
b u t fo r  th a t  purpose th e y  p rov ide  the  proper 
fac to rs . I f  a sh ip  enters dock w ith  a p a rt 
cargo o f wood and no o th e r cargo, the  dues are 
fixe d  upon a m ixe d  basis. The ra te  is 3d. per 
to n  o f the  ne t tonnage o f the  sh ip  w ith  the  
a d d itio n  o f th e  deck cargo space— th a t  is ■ a 
charge upon a basis o f space tons— w ith  a 
fu r th e r  ra te  o f lO d. per to n  upon the  w e igh t o f 
the  wood discharged— th a t  is a charge upon a 
basis, n o t o f space tons, b u t  o f w e igh t tons. 
W ith  the  150 per cent, a d d itio n  these rates are 
respective ly , 7 \d .  and 2s. Id .  As regards the  
7 \d .  per space to n  the re  is no d if f ic u lty  in  
ap po rtionm e n t. G iven th e  num bers o f the  
space u n its  o f the  several parcels, the  appor
t io n m e n t can be w o rked  o u t as in  the  case o f 
th e  sh ip  w ith  a fu l l  cargo. B u t  the  charge 
based upon w e igh t tons discharged creates the  
d if f ic u lty  illu s tra te d  b y  th e  present case. The 
P o rt o f Lond on  A u th o r ity  do n o t w e igh— i t  is 
im p rac ticab le  th a t  th e y  shou ld  and w ou ld  be 
inconven ien t i f  th e y  cou ld . The shipow ner 
does n o t w e igh, his fre ig h t is payab le per space 
u n it .  In  general the  consignees do n o t weigh. 
B u t  the  P o rt o f London  A u th o r ity  has no 
power to  charge the  2s. Id .  o therw ise th a n  upon 
w e igh t tons. A n d  each consignee w ho has 
con tracted  to  pay his p ro p o rtio n  o f tw o -th ird s  
o f w h a t the  sh ipow ner has to  pay, has con
tra c te d  to  pa y  his p ro p o rtio n  o f the  2s. Id .  
charged upon a w e igh t basis, th a t  is to  say, 
such p a r t  o f th e  whole am oun t per to n  w e igh t 
discharged as the  w e igh t o f his parcel bears 
to  the  to ta l w e igh t discharged, o r, in  o ther 
words, tw o -th ird s  o f 2s. Id .  per to n  on the  
w e igh t o f his parcel. I  can see no ju s tif ic a tio n  
fo r  a p p o rtio n in g  upon a space basis a charge 
w h ich  can o n ly  be made upon a w e ig h t basis. 
The consignee’s prom ise, and his o n ly  prom ise, is 
to  pay the  dock dues payab le b y  the  sh ip 
ow ner, n o t some o th e r dock dues w h ich  m ig h t 
have been payab le i f  the  P o rt o f London 
A u th o r ity ’s au thorised rates had p rov ided  fo r a 
d iffe re n t assessment. I f  th is  be so, the  
respondents’ con ten tion  is w rong. T hey  argued 
th a t  as between th e  th ree  consignm ents the  
tw o  parcels o f round  wood and one o f aspen 
wood, th e  o n ly  possible com m on denom ina to r 
was a space u n it ,  so m an y  cub ic  fee t. T hey  
to o k  a load o f 50 cub ic fee t as the  u n it .  A  
fa th o m  being 216 cub ic fee t and a load  50 cubic 
fee t th e y  reduced the  parcels to  loads and  the  
appe llan ts  had 313.23 loads, B lu m e n th a l 221.44 
loads and  B ry a n t and M ay  132 loads, m ak ing  
a to ta l o f  666.67 loads, and i f  666.67 pays 
51Z. 9s. 9rf., 313.23 pays 24Z. 3s. lO d. There is 
a v e ry  s lig h t e rro r in  the  respondent’s conver
sion o f the  a p pe lla n t’s fa thom s in to  loads, b u t
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i t  is so s lig h t th a t  i t  m ay  be disregarded, and I  
disregarded i t  fo r  the  rest o f th is  ju dg m en t. 
B u t  to  ap po rtio n  in  th a t  w a y  is to  tre a t th e  
511. 9s. 9d. as i f  the  w hole o f i t  had been charged 
according to  space, whereas, in  fa c t, the  greater 
p a r t o f i t  was charged accord ing to  w e igh t. 
The schedule o f rates m ay  present d ifficu ltie s  
in  the  ap p lica tio n , b u t i t  canno t e n tit le  the  
sh ipow ner to  say to  the  consignee : “ I  have 
had to  pay on the  w e igh t o f y o u r wood ; i t  is 
n o t easy to  say w h a t the  w e ig h t o f y o u r wood 
was ; the re fore you  m us t pa y  me on the  basis 
o f the  space occupied b y  y o u r w ood.”  The 
ju d g m e n t is n o t ve ry  clear. So fa r  as I  can 
fo llo w  the  ju d g e ’s reasons, I  do n o t th in k  th a t 
h e ' accepted the  respondents’ con ten tion  ; I  
th in k  he a rrived  a t th e  same resu lt on o ther 
grounds. I f  he d id  accept the  respondents’ 
con ten tion , I  th in k  he was w rong  in  law . 
There are tw o  o th e r possible in te rp re ta tio n s  o f 
the  ju d g m e n t. The f irs t is th a t  the  judge 
accepted th e  v ie w  in he ren t in  the  fo rm u la  
adopted b y  the  P o rt o f London  A u th o r ity  th a t  
round  wood and aspen wood are o f the  same 
w e igh t per cub ic space occupied b y  the m  and 
b o th  o f the  same w e igh t per cub ic space as 
sawn wood and th a t  th a t  w e igh t is 2 J tons 
per 165 cub ic fee t space. The second is th a t  
the  consignees knew  the  m ethod adop ted b y  
the  P o rt o f London  A u th o r ity  in  ascerta in ing 
the  w e igh t o f round  wood and aspen wood, and 
th a t,  w hethe r i t  be r ig h t  o r w rong, the  con
signees are bound b y  i t .  I f  the  ju d g m e n t p ro 
ceeded upon e ith e r o f those grounds— and I  th in k  
i t  proceeded upon the  second— i t  was, in  m y  
op in ion , w rong  in  law . As to  the  f irs t v iew , I  do 
n o t th in k  the  judge  found  th a t  the  fo rm u la  gave 
the tru e  w e igh ts. W hen he said : “  T hey  seem 
to  adop t a rough  and ready way assum ing the 
w e igh t, b u t no d o u b t i t  is s u b s ta n tia lly  
accurate,”  he was, I  th in k ,  re fe rring  to  the  
consignees and n o t to  th e  P o rt o f London 
A u th o r ity .  B u t  i f  he was re fe rring  to the  
P o rt o f London  A u th o r ity ,  the re  was no 
evidence upon w h ich  the  judge  cotdd find  th a t 
a q u a n tity  o f round  wood and a q u a n tity  o f 
aspen wood occupy ing the  same space o f 
equal w e igh t, o r th a t  e ith e r o f the m  weighed 
21 tons per 165 cubic fee t space. The evidence 
was a ll the  o th e r w ay, and showed (1) th a t 
aspen wood was m uch heavier th a n  round  
wood and (2) th a t  rou nd  wood weighed less 
and aspen wood weighed m ore th a n  2 |  tons 
per 165 cub ic feet space. I  w ill deal w ith  th is  
evidence la te r  on. As to  the  second v iew , i f  the  
p ractice  o f the  P o rt o f London  A u th o r ity  is to  
b ind  the  consignees, i t  m ust be th a t  the re  is a 
custom  w h ich  can be read in to  the  c o n tra c t so 
th a t  clause 12 o f the  c h a rte r-p a rty  should read : 
“  P ay tw o -th ird s  o f th e  dock dues as ascer
ta ined  accord ing to  the  fo rm u la  usua lly  
adopted b y  the  P o rt o f London  A u th o r ity . ”  
The p la in tiffs  d id  n o t p lead a custom , o r set i t  
up a t the  t r ia l ,  o r seriously  contend before us 
th a t  such a custom  was proved. I f  th e y  had, 
i t  w ou ld  have to  be considered w he the r there  
was evidence o f i t ,  and w hethe r a custom  
w hereby the  P o rt o f London A u th o r ity  charged

in  respect o f ro u n d  wood m ore th a n  the  amoun 
au thorised  b y  the  s ta tu to ry  rates was eithr^ 
reasonable o r la w fu l. The judge  has 110 
found  a custom . H e  th o u g h t, and i t  is true, 
th a t,  as a m a tte r o f business, v e ry  inconvenien 
consequences arise fro m  the  fa c t th a t  the 
charge is upon the  w e igh t o f goods w h ich  rl1’ 
one in  practice  weighs, b u t th a t  is the  resu lt 0 
the  schedule and does n o t b ind  e ith e r ship' 
ow ner o r consignees to  accept a practice  o f t ' ie 
P o r t  o f Lond on  A u th o r ity  w h ich  m an ifestly  
has no re la tio n  to  ac tua l w e igh ts. A p a rt f r ° nl 
a legal custom , i t  is n o th in g  to  the  p o in t tha 
the  consignees knew  th a t  the  P o rt o f Londo11 
A u th o r ity  u su a lly  adopted a p a rtic u la r fo rm  i l l8 ■ 
Unless a custom  can be .read in to  the  contract; 
th e  consignees have n o t con trac ted  to  he 
bound b y  th e  practice  o f th e  P o rt o f  London 
A u th o r ity .  The question w o u ld  s t i l l  rema*11 
w hethe r i t  was correct. I t  is m a n ife s tly  in” 
correct. Because a S t. P etersburg standard  0 
165 cub ic  fee t o f deals weighs tons, the  l ’01. 
o f London A u th o r ity  ta k in g  the  space u n it 0 
round  wood, w h ich  is a fa th o m  o f 216 cuh,c 
fee t, m u lt ip ly  the  num ber o f  fa thom s by  
d iv id e  b y  165, and m u lt ip ly  the  quo tien t W  
2 | ,  and so a rrive  a t the  tons w e igh t o f tha 
num ber o f fa thom s. S im ila r ly , ta k in g  the 
space u n it  o f  aspen wood w h ich  is a load 0 
50 cubic fee t, th e y  m u lt ip ly  the  num ber 0 
loads b y  50, d iv ide  b y  165, and m u lt ip ly  * 
q u o tie n t b y  2J and so a rrive  a t the  tons weigh 
o f th a t  num ber o f loads. I t  was upon this 
fo rm u la  th a t  th e y  a rrived  a t a to ta l w e ight 
505 tons d is tr ib u te d  thu s  : Jordeson 2y  ’ 
B lu m e n th a l 168, B ry a n t and M ay 100, t 
to ta l 505. The fo rm u la  so adop ted entire '  
ignores the  fa c t th a t  sawn wood packs closi< 
w h ile  in  any cub ic space occupied b y  roun 
wood a sub s tan tia l and n o t a neg lig ib le  Par, 
m ust be a ir  spaces. I f  165 cub ic feet o f dea 
p lanks w e igh 21 tons i t  necessarily ,
th a t  the  q u a n tity  o f deal p i t  props o r scaff0 
poles w h ich  occupies 165 cub ic  feet weighs l eSí  
th a n  21 tons. The fo rm u la  as app lied  to  rou8 
wood and aspen wood also ignores the  faC" 
w h ich  was com m on ground in  the  argunien ' 
th a t  aspen is heavier th a n  round  wood. A par 
fro m  the  P o rt o f London  A u th o r ity ’s represent8 
l iv e  w ho proved the  fo rm u la  app lied , the re 
spondents d id  n o t a tte m p t to  g ive an y  evident; 
o f w e igh t. I  shou ld  have th o u g h t th a t  expe^ 
ence as to  th e  e ffect upon sh ip ’s d isp lá cem e ^’ 
according as sawn o r round  wood was loan® ^
w o u ld  have enabled them  to  prove

wa-scom para tive  w e ights. N o  such evidence 
g iven . There was no evidence to  support j  
P o r t  o f London A u th o r ity  fo rm u la , and in  ̂
na tu re  o f th in gs  th a t  fo rm u la  cannot be coire<0f 
The judge  was there fore le f t  w ith  no evidence 
w e igh t except th a t  ca lled b y  th e  appell®11 . 
As I  understand the  ju d g m e n t, the  lcam ^ 
judge  th o u g h t th a t  th a t  evidence was s°J u u b v  u iu u g m ,  t u a t  t u a t  c v i u c u t t
s ta n tia lly  co rrec t. B u t  be th a t  as i t  m ay, 1 
in  m y  o p in ion  clear upon the  o n ly  evide , 
g iven , th a t  the  w e igh t o f the  ap p e lla n t’s P®r  * 
was such th a t  the  am oun t pa id  in  was sufficie ’ 
and there  was no evidence upon w h ich  9
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other conclusion cou ld  be a rrive d  a t. I t  was 
ootnmon g round th a t  the  a p p e lla n t’s cargo 
"'as 72.52 fa thom s o f rou nd  wood and B lum en - 
t-hal’s 51.26 fa thom s o f rou nd  wood and B ry a n t 
and M a y ’s aspen wood, accord ing to  the  b ills  
° f  la d in g , was 132 loads, and th e  P o rt 
° f  Lond on  A u th o r ity  charged upon 132 loads, 
fo  fa c t B ry a n t and M ay received acco rd ing  to  
fh e ir  evidence 160.80 loads, and in  a rgum ent the  
respondents accepted th a t  figu re. I t  seems to  
n ie, however, th a t  regard m ust be p a id  to  the  
Quantities in  respect o f w h ich  the  P o rt o f 
London A u th o r ity  d id  charge, and n o t to  some 
o ther q u an titie s  in  respect o f w h ich  the  P o rt o f 
London A u th o r ity  m ig h t have charged. B u t  
even i f  the  aspen wood be ta ke n  a t 160.80 loads 
fhe appe llan ts  pa id  in  su ffic ien t. I  w il l ju s t  
deal w ith  the  figures. Space to n  charge : the  
charge per to n  reg is te r p lus  deck cargo space 
at ~ L /. came to  24Z. 12s. 6d., o f  w h ich  tw o - 
fb ird s  equals 16Z. 8s. 4 d. T a k in g  B ry a n t and 
M ay’s loads a t 132, the  to ta l was 666.67 loads, 
° f  w h ich  the  appe llan ts had 313.23, and the  
appe llan t’s p ro p o rtio n  o f 16Z. 8s. 4 d. was 

14s. 3d. N o w , com ing to  the  charge o f 
"n ig h t  tons, to  th is  sum  has to  be added 
Lvo -th irds  o f so m uch as the  respondents were 
liab le  to  pa y  in  respect o f the  w e igh t o f the  
appe llants ’ parce l. The appe llan ts are lia b le  
f ° r  1 6 f o f a penny per to n  w e igh t o f th e ir  72.52 
fa thom s. The evidence was th a t  round  wood 
Weighed 2 to  2 |  tons per fa th o m . L e t i t  be 
faken a t th e  h igher figure and, to  m ake every 
Possible allowance in  the  respondents’ favo u r, 

i t ,  in  a fu r th e r  ca lcu la tion , be assumed, 
con tra ry  to  th e  evidence, th a t  i t  w eighed 21 tons 
Per fa th o m  ; 72.52 fa thom s a t 2 ] tons equals 
f 63.17 tons . T o  be precise, i t  equals 181.30 
tons ; 163.17 tons a t 16$ o f a penny equals 11Z. 
6s- 7 d. The 181.30 tons a t 16f  o f  a penny equals 

I l s .  9d. A d d  11Z. 6s. 7d. to  71. 14s. 3d. and 
fh a t means th a t  th e  appe llan ts pay 19Z. 0s. 10iZ. 
A dd th e  12Z. 11s. 9d. to  71. 14s. 3d. and th a t  
moans th a t  the  appe llants pa id  in to  co u rt 
2°h  6s. I f  i t  is desired to  show th e  above 
" 'e ig h t charge as a p ro p o rtio n  o f the  whole 
" 'e ig h t charge p ro p e rly  le v iab le  the  figures are 

fo llow s : ta k in g  aspen wood as w e igh ing 
f<t tons per load , as s ta ted  in  the  o n ly  evidence 
Siven a b o u t i t ,  and ta k in g  rou nd  w ood as 
" 'e igh ing  2£ tons, and a lte rn a tiv e ly  2$ tons per 
fa thom , and ta k in g  i t  a t  2$ tons, Jordeson 
12-52 fa thom s a t 2 ] tons equals 163.17 tons, 
jh u m e n th a l 51.26 fa thom s equals 115.33 tons, 
fu y a n t and M ay  132 loads equals 163 tons—  
f° ta l,  441.50 tons. N ow , ta k in g  the  round  
""ood a t 21, Jordeson equals 181 tons 30 
fathom s, B lu m e n th a l 128 fa thom s, and B ry a n t 

M ay  163, m a k in g  a to ta l o f 472.30 tons. 
" i° w  a p p ly in g  a ll those figures, 441.50 tons a t 
is - U .  pays 45Z. 19s. 9d., o f  w h ich  tw o -th ird s  
«Quais 30Z. 13s. 2d. I f  441.50 pays 30Z. 13s. 2d., 
faen 163.17 tons pays 11Z. 6s. 7d. I f  472.30 
f°Us a t 2s. Id .  is th e  to ta l,  the n  472.30 pays 

3s. n d .  o f w h ich  tw o -th ird s  equals 32Z. 
:®s- l i d .  I f  472.30 pays 32Z. 15s. l i d . ,  th e n  
f° L 3 0  tons pays 12Z. 11s. 9d. I f  th e  aspen 
" ’° ° d  be ta ke n  as 160.80 loads— th a t  is equal 
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to  201 tons— the  resu lt is s t i l l  th a t  the  appe l
la n ts ’ share is less th a n  20Z. 6s. In  th a t  case 
the re  m u s t also be an ad ju s tm e n t o f the  7$d. 
per to n  reg is ter as fo llow s : Jordeson, 313.23 
lo a d s ; B lu m e n th a l, 221.44 loads ; B ry a n t and 
M ay, 160.80 loads ; m ak in g  a to ta l o f  695.47 
loads ; and the  appe llan ts ’ share o f 16Z. 8s. 4d. is 
71. 7s. 10d. Then as to  th e  2s. Id .  per ton  
w e ig h t, th e  figures are (a) I f  rou nd  wood 
weighs 2J tons per fa th o m , Jordeson’s p ro p o r
t io n  is 163.17, B lu m e n th a l’s 115.33, and 
B ry a n t and M a y ’s 201, g iv in g  a to ta l o f 479.50 
tons a t 2s. Id . ,  w h ich  equals 49Z. 19s., o f w h ich  
tw o -th ird s  equals 33Z. 6s. I f  479.50 pays 
33Z. 6s., 163.17 pays 11Z. 6s. 8d. ; add 71. 7s. 10d., 
and th e  appe llan ts pa y  18Z. 14s. 6d. (b) Then 
ta k in g  th e  rou nd  w ood a t 2$ tons per fa th o m  
and g iv in g  Jordeson 181.30, B lu m e n th a l 128, 
and B ry a n t and M ay  201, the  to ta l o f 510.30 
tons a t 2s. Id .  pays 53Z. 3s. I \d ., o f w h ich  tw o - 
th ird s  equals 35Z. 8s. 9d. I f  510.30 pays 
35Z. 8s. 9d., th e n  181.30 pays 12Z. 12s. 2d. ; add 
71. 7s. 10d., and the  appe llan ts pay 20Z. On 
th is  la s t basis alone w o u ld  the  to ta l charge 
o f the  P o rt o f London  A u th o r ity  be ju s tif ie d  ? 
I t  w ou ld , indeed, be ab ou t 11s. too  l i t t le .  B u t  
th a t  is on the  assum ption o f 2 j  tons per fa tho m . 
A n d  even i f  the  to ta l were ju s tif ie d  the  ap 
pe llan ts , upon a tru e  ap po rtio n m e n t, pay less 
20Z. 6s. I  shou ld  add th a t  th e  appe llan ts 
argued th a t  the  whole am o un t payab le  b y  the  
consignees shou ld  be appo rtioned  on a w e igh t 
basis. I  do n o t agree. B u t  i f  i t  shou ld , the n , 
w hethe r the  w e igh t per fa th o m  be ta k e n  a t 2 }  
o r 21 tons, and w he the r the  loads o f aspen be 
ta ke n  as 132, o r 160.80 and the  w e igh t o f aspen 
a t  163, o r 201 tons, th e  ap pe llan ts ’ share is less 
th a n  20Z. 6s. I  have w orked  o u t the figures, 
b u t i t  is n o t necessary to  g ive  th e m . N o 
possible v ie w  o f th e  figures can show the  
appe llan ts  lia b le  to  an am o un t in  excess o f 
20Z. 6s. The c o u rt ou gh t to  say, as i t  says, 
th a t  th e  paym en t in  was su ffic ien t.

The p la in t if fs  appealed.
D un lop , K .C . and T rapne ll, fo r  th e  appe llants, 

contended th a t  the  fo rm u la  adop ted b y  the  
P o rt o f Lo nd on  A u th o r ity  was s u b s ta n tia lly  
accurate, and was so fou nd  b y  the  judge  in  the  
C oun ty  C ourt. There was no e rro r in  la w  in  the  
ju d g m e n t o f the  judge  below . The question o f  
the  w e igh t o f the  w ood was a question o f fac t, 
and th e  fin d in g  o f the  judge  sho u ld  n o t, th e re 
fore, be d is tu rbe d . I t  was fu r th e r  contended the 
consignees were lia b le  to  pay th e ir  p ro p o rtio n  
o f the  am o un t a c tu a lly  pa id  b y  the  shipowners, 
n o tw ith s ta n d in g  th a t  such am o un t had been 
in accu ra te ly  ca lcu la ted  b y  the  p o r t a u th o r ity .  
[Reference was made to  The U n ited  States 
S h ip p in g  B oard  v . D u rre ll and Co., Same v . 
D u ffe ll, Same v . B u tt and Co. (16 Asp. M ar. 
L a w  Cas. 412 ; 129 L .  T . R ep. 7 5 0 ; (1923) 
2 K .  B . 739.]

M ack inn on , K .C . and Stranger fo r  the  
respondents, contra.

J u ly  11, 1924.— Bankf.s, L .J .— T h is  is an 
appeal fro m  a D iv is io n a l C ourt revers ing the  
ju d g m e n t o f the  learned judge  o f the  M ayor's

G G G
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and C ity  o f Lond on  C o urt. The ac tio n  was 
b ro u g h t by  shipowners against the  consignees 
and holders o f b ills  o f la d in g  fo r  w h a t was said 
to  be th e ir  p ro p o rtio n  o f dock dues, and the  
u lt im a te  am o un t o f th e  c la im  was 24i. odd. 
The defendants pa id  in to  c o u rt the  sum  o f 201., 
and u lt im a te ly  th e  case w h ich  was discussed and 
tr ie d  was w he the r the  am o un t p a id  in to  co u rt 
was o r was n o t su ffic ien t. W e have no th in g  
to  do w ith  w h a t the  inconvenience resu lting  
fro m  th e  decision o f the  D iv is io n a l C ourt m ay 
be. I t  m ay be necessary to  m ake some a lte ra 
t io n  in  the  system  w h ich  is c a rrie d  on in  the  
P o rt o f Lond on  w ith  reference to  m easuring 
t im b e r cargoes and a rr iv in g  a t  the  am o un t o f 
th e  dock dues a c tu a lly  payab le . I  say n o th in g  
ab ou t th a t .  A l l  we have to  decide is w h a t 
were th e  con tra c tua l r ig h ts  o f these parties in  
v ie w  o f the  c o n tra c t in to  w h ich  th e y  entered.

The c o n tra c t is con ta ined  in  the  b il l o f  lad ing , 
w h ich  in co rp o ra ted  th e  cond itions o f the  
c h a rte r-p a rty  ; and the  o n ly  m a te ria l co n d itio n  
w h ich  i t  is necessary to  consider is the  co n d itio n  
th a t  i f  the  vessel was discharged in  a dock in  
L o n d o n  th e  consignees were “  to  p a y  tw o - 
th ird s  o f th e  dock dues.”

I  w a n t o n ly  to  say in  reference to  th a t  con
d it io n  th a t  i t  applies m ere ly  to  the  dues in  
respect o f discharge in  a dock in  Lo nd on , and 
th a t  th e  consignees are to  pay , n o t tw o -th ird s  
o f the  am o un t w h ich  m ay  be dem anded o f the  
sh ipow ner, and w h ich  he pays bond fide , b u t 
tw o -th ird s  o f th e  dock dues. I t  seems to  me, 
in  those circum stances, th a t  when the  sh ip 
ow ner comes to  dem and fro m  th e  consignee the  
la t te r ’s p ro p o rtio n  o f the  dock dues, th e  sh ip 
ow ner is under an o b lig a tio n  to  show th a t  the  
dock dues w h ich  were charged, and in  respect 
o f w h ich  he cla im s tw o -th ird s , were dock dues 
p ro p e rly  charged.

I  do n o t kn o w  th a t  i t  is ve ry  clear, b u t the  
dock dues in  respect o f th is  vessel are, fo r  the  
purposes o f th is  case, said to  be con ta ined  in  
th a t  p a r t o f th e  P o rt o f Lond on  A u th o r ity ’s 
rates on sh ipp ing  w h ich  prov ides th a t  vessels 
w ith  p a r t cargoes o f wood and c a rry in g  no o th e r 
eargo w i l l  be charged 3d. pe r to n  on th e  ne t 
reg is ter and on the  deck cargo space ( i f  any) 
occupied, and lOrf. pe r to n  on the  w e igh t o f the  
wood discharged. There was in  a d d itio n  to  
th a t  an  increase o f 150 per cent, w h ich  was 
a llow ed as a w a r charge. As H i l l ,  J . po in ts  o u t 
in  his ju d g m e n t, th e  effect o f th a t  150 per 
cen t, increase is th a t  the  3d. charge became a 
7 Id .  charge, and the  1 Od. charge became a 
2s. Id .  charge, and as he also v e ry  ju s t ly  po in ts  
o u t, th e  one is a charge on the  basis o f space 
tons, and th e  o the r, the  la rge r one, is a charge 
upon the  basis o f w e igh t tons.

The c la im  was b ro u g h t in  the  M a yo r’s and 
C ity  o f Lond on  C ourt, and the  m a in  question 
is w hethe r the  m oney pa id  in to  c o u rt was 
su ffic ien t. The po in ts  w h ich  were ta ke n  before 
the  learned judge  inc luded  a ll the  questions 
w h ich  have been raised here, a lth ou gh  the  
po in ts  are sum m arised, because M r. S tranger 
to o k  as his second p o in t, “  Vessels w ith  p a rt 
cargoes, lO d. per to n  w e igh t. The defendants

are overcharged and B ry a n t and M ay  under
charged,”  and as his th ir d  p o in t, “  D o ck  dues 
are payab le on w e ig h t ; th e y  m ust n o t be p ro
po rtion ed  on a space basis.”  I  understand th a t 
co n ten tio n  to  be m a in ly  in  reference to  the 
lOd. charge, because th e  sm a lle r charge is not 
m en tioned .

The m a tte r came before th e  learned judge 
o f th e  M ayo r’s and C ity  o f Lond on  C o urt, and 
evidence was la id  before h im  to  th is  effect, th a t 
in  reference to  s o ft wood cargoes th e  P o rt o f 
Lond on  A u th o r ity  have w h a t is ca lled  in  the 
evidence b y  some o f th e  witnesses a “  ru le  of 
th u m b  ”  ca lcu la tio n , and th is  ru le  o f th u m b  
ca lcu la tion , w h ich  adopts a w e igh t o f 2J tons 
fo r  eve ry  s tandard  o f wood, applies to  a ll 
classes o f s o ft wood, w he the r i t  is round 
t im b e r o r w he the r i t  is sawn tim b e r, and i t  was 
contended that, th a t  was a ca lcu la tio n  which 
ou gh t to  be accepted, as I  understand i t ,  fo r  all 
purposes in  th is  case ; th a t  is to  say, n o t on ly  
fo r  the  ca lcu la tio n  o f the  dock dues, b u t also 
fo r  th e  a p p o rtio n m e n t as between th e  holders 
o f the  d iffe re n t b ills  o f la d in g  o f the  am ounts 
p ro p e rly  payab le. I t  is m a te ria l when a case 
is tr ie d  in  the  C o un ty  C o u rt to  ascerta in  w hat 
the  po in ts  o f la w  la id  before th e  learned judge 
were ; w h a t his decision upon the m  was, and 
w h a t his find ings, i f  any, upon questions o f fact 
were ; because, upon  m a te ria l questions o f fact 
his find ings are conclusive, and canno t he 
challenged.

I  have read the  ju d g m e n t o f the  learned 
judge  o f the  M a y o r’s and C ity  o f Lond on  Court 
c a re fu lly  m ore th a n  once fo r  th e  purpose of 
sa tis fy in g  m yse lf w he the r he d id  fin d  any 
m a te ria l question o f fa c t w h ich  w o u ld  b in d  this 
c o u rt, and  upon w h ich  th is  c o u rt should act in 
fa v o u r e ith e r o f th e  one p a r ty  o r o f the  other- 
B u t  I  confess I  canno t f in d  a n y  such find in g  of 
fa c t. I t  seems to  me v e ry  d if f ic u lt  to  be quite 
sure o f the  grounds upon w h ich  the  learned 
judge  d id  come to  his decision, and I  agree w ith  
H i l l ,  J . th a t  the  conclusion w h ich  seems the 
m ost l ik e ly  one is th a t  the  learned judge  had 
in  his m in d  th a t  th is  general p ractice  o f measur
in g  accord ing to  th is  ru le  o f th u m b  ca lcu la tion  
was so u n ive rsa lly  kno w n  th a t  i t  had the  effect 
o f a custom . B u t  th a t  re a lly  was no p a r t of 
an yb o d y ’s case, and i t  is n o t in  th is  c o u rt, or 
in  th e  co u rt be low , made a p a r t o f the  case, t  
th in k  m yse lf th a t  the  po in ts  w h ich  have been 
argued here were re a lly  before the  learned 
judge  o f the  M a y o r’s and C ity  o f London  Court 
and were, the re fore , p roper sub je c t-m a tte r ot 
appeal to  th e  D iv is io n a l C ourt. I  en tire ly  
accept the  reasoning upon w h ich  H i l l ,  ^ • 
bases his ju d g m e n t, and I  canno t p u t i t  more 
c le a rly  th a n  he pu ts i t .  I  w il l ju s t  summarise 
w h a t he says. H e begins b y  p o in tin g  o u t th a t 
th e  basis o f  charge is w h o lly  one o f space- 
T h a t, o f course, has reference to  so m uch of 
th e  charge as is in  respect o f reg istered tonnage- 
Then he goes on to  say th a t,  i f  a sh ip  enters 
dock w ith  a p a r t  cargo o f  w ood and no other 
cargo, the  dues were fixed  upon a m ixe d  basis ■ 

— - ot“  The ra te  is 3d. per to n  o f the  ne t tonnage
the  sh ip  w ith  th e  a d d itio n  o f th e  deck cargo
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sPace— th a t  is a charge upon a basis o f space 
tons— w ith  a fu r th e r  ra te  o f lOrf. pe r to n  upon 
the w e igh t o f the  w ood discharged— th a t  is , a 
charge upon a basis n o t o f space tons, b u t  o f 
h e ig h t to n s .”

Then he goes on a l i t t le  lo w er down : “  The 
P o rt o f Lond on  A u th o r ity  has no power to  
charge the  2s. id . ,  o therw ise th a n  upon w e igh t 
tons ; and each consignee who has con trac ted  
to  pa y  his p ro p o rtio n  o f tw o -th ird s  o f w h a t the  
shipowner has to  pay , has con trac ted  to  pa y  his 
P roportion  o f th e  2s. Id .  charged upon a w e igh t 
basis ; th a t  is to  say, such p a r t  o f the  whole 
am ount per to n  w e ig h t d ischarged as the  
h e ig h t o f  his parce l bears to  th e  to ta l w e igh t 
discharged, or, in  o th e r words, tw o -th ird s  o f 
the 2s. Id .  per to n  on th e  w e igh t o f his parcel, 
r  can see no ju s tif ic a tio n  fo r  a p p o rtio n in g  upon 
a space basis a charge w h ich  can o n ly  be made 
uPon a w e igh t basis.”

W ith  th a t  s ta tem ent I  e n tire ly  agree. The 
resu lt is th a t  i t  established the  m a in  p a r t o f the  
defendants’ con ten tio n , and th a t  is, th a t  in  
A spect o f the  greater p o rtio n  o f th is  charge i t  
can o n ly  be ap po rtioned  as i t  is  charged on a 
'''e ig h t basis, and, w ith o u t go ing in to  the  
figures in  an y  d e ta il— th e y  have been closely 
gone in to  b y  H i l l ,  J .— i t  canno t be d ispu ted, 
sub ject to  a p o in t to  w h ich  I  w i l l  re fe r in  a 
fr|ornent, th a t  i f  these dock dues are appo r
tioned  on a w e ig h t basis th e  a m o un t pa id  in to  
cou rt is su ffic ien t.

The o n ly  o th e r p o in t is w hethe r i t  shou ld  be 
505 o r 480 tons, o r the reabou ts , w h ich  should 
de the  am o un t on w h ich  the  dues are payab le , 
bipon th a t  again I  agree w ith  H i l l ,  J . There 
rea lly  was no evidence here th a t  2J tons was the  
eoin iva le n t in  w e igh t o f a s tandard  o f th is  class 

goods. I t  is p ra c tic a lly  n o th in g  b u t  a bad 
ghess o f w h a t th e  real w e ig h t is l ik e ly  to  be, 
atld  th e  learned judge  has shown th a t,  upon  th e  
ptfidence, w hethe r 21 tons is ta ke n  as represent- 
ln g a fa th o m , o r 2J tons , in  e ith e r case i t  w i l l  
" 0 rk  o u t a t a figu re  w h ich , i f  th e  dues are 
aPportioned on a w e ig h t basis, w i l l  re su lt in  the  
a*riount p a id  in to  c o u rt being shown to  be 
sufficient.

T o r these reasons I  th in k  th a t  th is  ra th e r  
roublesome l i t t le  case shou ld  be decided as 

' ' f i l ,  J . decided i t  in  his ju d g m e n t, and th a t  the  
aPpea! m us t be dism issed, w ith  costs.

Sc r u tt° n , L .J .— There seems to  "be some- 
hing i n  th e  t im b e r trade , p a r t ic u la r ly  where 
Uhber m erchants are concerned, th a t  leads to  
ae m ost vigorous figh ts  in  the  courts  over 

?ases w h ich  in v o lv e  v e ry  sm all sums o f m oney, 
ut  w h ich  are said to  in v o lv e  trem endous ly  

Im portant p rinc ip les  ; and i t  is a p e c u lia r ity  
ha t f f i m ost o f these cases i t  is d if f ic u lt  to  fin d  
Ut w h a t th e  pa rties  are f ig h tin g  a b ou t, o r w h y  

n,® question is o f  such im p o rtan ce  to  the m , 
his case is a v e ry  good il lu s tra t io n  o f th a t,  
u fa r  as I  can m ake o u t, th e  pa rties  are f ig h tin g  

in  ° U t o r the reabou ts , b u t i t  is said to  
inT°^Ve’ an<* I  dare say i t  does in vo lve , ve ry  
y P o rta n t consequences to  the  t im b e r trade  in
London.

G erta in  consignees o f po rtions  o f s o ft t im b e r 
have, under th e ir  b i l l  o f  la d in g , in co rp o ra ted  a 
clause in  the  c h a rte r-p a rty  to  th is  effect : “  I f  
d ischarged in  a dock in  Lond on  the consignees 
to  p a y  tw o -th ird s  o f th e  dock dues.”  T h a t 
clause in  its e lf  is v e ry  obscure, p a r t ic u la r ly  
w hen app lied  to  a case where th e  sh ip  goes to  
ano the r p o r t  as w e ll as Lo nd on . I  th in k  i t  
means, “  I f  d ischarged in  dock in  Lo nd on , th e  
consignees o f th e  cargo discharged in  Lond on  
to  pa y  tw o -th ird s  o f th e  dock dues charged in  
respect o f each consignee’s ow n cargo.”

I f  th a t  is so, the  n e x t question is, w h a t are 
th e  dock dues charged in  respect o f th is  p a r
t ic u la r  consignee’s cargo— Messrs. Jordeson’s ? 
T hen we come to  ano the r ve ry  obscure p o in t. 
The P o rt o f Lond on  rates p ro v id e , f irs t,  fo r  
rates on w ood-laden vessels en te ring  to  d is 
charge whole cargoes o f w ood (o the r th a n  ha rd  
wood o r fu rn itu re  w ood). The ra te  w h ic h  th e  
sh ipow ner pays the re  is a ra te  per to n  ne t 
reg is ter o f th e  ship. T hen i t  goes on to  vessels 
w ith  p a r t  cargoes o f wood and ca rry in g  no 
o th e r cargo. T h a t again is v e ry  vag ue ly  ex 
pressed, b u t I  th in k  i t  m us t mean “  vessels 
w ith  p a r t cargoes o f w ood as above ” — th a t  
is , exc lud ing  ha rd  wood— “  fo r  discharge in  
L o nd on  and c a rry in g  no cargo fo r  discharge in  
Lond on  o th e r th a n  wood, and such vessels are 
to  pay, n o t a ra te  per reg istered to n  e n tire ly , 
b u t  3d. per to n  on th e  n e t reg is te r as against 
Is .  Id .  under th e  p rev ious clause, and lO d. per 
to n  on the  w e ig h t o f w ood d ischarged.”

The P o rt o f Lond on  A u th o r ity ,  w ho have go t 
th a t  clause a u tho ris ing  th e m  to  charge dues, 
f in d  themselves and th e  trade  in  th e  p o s itio n  
th a t  nobody ever does w e igh th e  cargo, and 
th a t,  i f  th e y  w a n t dues on th e  w e ig h t o f th e  
cargo discharged, th e y  w i l l  n o t get th e m  b y  
actua l w e igh ing, because nobo dy  ever does i t ,  
and i t  is  n o t v e ry  p ra c tica b le  to  w e igh a ll the  
w ood as i t  comes o u t o f a vessel, and so th e y  
appear to  have had recourse to  a fo rm u la  w h ich  
can o n ly  be o f an y  va lue i f  i t  enables th e m  to  
ascerta in  the  w e ig h t o f th e  wood discha iged. 
T h a t is the  o n ly  th in g  on w h ic h  th e y  are 
e n tit le d  to  le v y  dues ; th e y  are n o t e n tit le d  to  
le v y  dues on th e  space w h ich  th e  wood occupies, 
o r a n y th in g  o f th a t  so rt ; i t  m us t be on th e  
w e igh t o f th e  wood discharged.

The fo rm u la  w h ich  th e y  seem to  have used 
is one w h ich  s ta rts  fro m  the  fa c t, w h ich  m ay  be, 
fo r  au gh t I  kno w , a ll r ig h t ,  th a t  a s tandard  o f 
wood weighs 2 [  tons, and, as I  unde rs tand i t ,  
th e  S t. Pete rsburg  s tandard  in  t im b e r m easure
m e n t is app lied  to  sawn goods. F ro m  th a t  th e y  
assume th a t,  because sawn w ood m a y  weigh 
2J tons pe r s tandard , the re fo re  rou gh  wood 
also weighs 24 tons per s tandard , a lth o u g h  th e  
te rm  “  s tandard  ”  is n o t used in  respect o f 
rou nd  wood, b u t “  fa th o m  ”  ; and th a t  aspen 
wood also weighs 2J tons per s tandard , a lth o u g h  
th e  te rm  “  s tandard  ”  is  n o t used in  respect o f 
aspen wood, b u t  th e  te rm  “ lo a d .”  A n d  so 
when th e y  ge t a n y th in g  th a t  is n o t sawn wood 
th e y  reduce i t  to  s tandard  and th e n  assume 
th a t  th e  s tandard  o f aspen wood, o r o f  rou nd  
wood, p i t  props, weighs 2$ tons . In  th a t  w a y
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th e y  a rrive  a t the  w e igh t, and c la im  on the  sh ip . 
As between the  P o rt A u th o r ity  and the  sh ip  
no question o f ap po rtio n m e n t arises. T hey  
s im p ly  go to  the  sh ip  fo r  the  whole o f the  cargo 
discharged in  London .

I t  seems to  be a d m itte d , and i t  is p re tty  
c lear on th e  evidence th a t  aspen wood and 
rou nd  w ood do n o t weigh tons pe r s tandard . 
Aspen wood weighs abou t a to n  and a q u a rte r 
per load , and rou nd  wood weighs 2 }  tons per 
fa tho m . I f  th a t  is so, the  P o rt A u th o r ity  are, 
in  o rder to  ge t a t w e igh t, using a fo rm u la  w h ich  
does n o t get a t w e ig h t in  the  case o f  goods 
o th e r th a n  sawn goods, and are charg ing dock 
dues on an alleged w e igh t o f t im b e r w h ich  is 
n o t th e  rea l w e igh t o f t im b e r. T h e y  m ay  have 
a rough-and-ready w ay o f g e ttin g  a t i t , '  b u t i t  
is the  rea l w e ig h t o f the  t im b e r th a t  th e y  m ust 
charge on, so lo ng  as th e y  keep to  a ra te  w h ich  
pu ts  the  ra te  on the  w e igh t o f t im b e r.

N o w  i t  is said, as I  understand , in  the  f irs t 
place, b y  th e  shipowners here, who are c la im in g  
fro m  th e  consignees repaym en t o f the  dock 
dues w h ich  th e y  have pa id  to  the  P o rt A u 
th o r i ty ,  tha t, th e  learned judge  o f the  M a yo r’s 
and C ity  o f Lond on  C ourt has found  as a fa c t 
in  the  shipowners’ fa v o u r and th a t  the  c o u rt is 
bound b y  th a t  fin d in g  o f fa c t. T h a t invo lves 
lo o k in g  a t the  ju d g m e n t o f the  learned judge 
to  see w h a t in  fa c t he has decided. I  have had 
g rea t d if f ic u lty  in  m ak in g  o u t w h a t he has 
decided. B u t  so fa r  as I  can read th e  ju d g 
m en t, I  th in k  the  learned judge  is saying th is  : 
“  The defendants, the  consignees, gave a good 
deal o f evidence ab ou t th e  w e igh t o f the  round  
wood and the  aspen wood. I t  is a rough-and- 
ready w a y  o f g e ttin g  a t i t .  N o  d o u b t i t  is 
s u b s ta n tia lly  accurate, and I  th in k  th a t  eve ry 
body  w ho deals in  wood m ust be ta ke n  to  kno w  
th e  p r in c ip le  adop ted a t the  docks. I t  m ay  o r 
m ay  n o t be accurate, b u t i t  is the  p r in c ip le  
adop ted a t th e  docks, and the  pa rties  m ust be 
ta ke n  to  have con trac ted  in  respect o f i t . ”

I  do n o t th in k  th a t  the  C o un ty  C ourt judge  
has p u t  i t  so h igh  as saying th a t  the re  is  a 
custom . I  th in k  he has p u t  i t  on th e  ground 
th a t  i f  anyone sends t im b e r to  the  docks he 
m us t be ta ke n  to  kn o w  th a t  the  w e igh t w o u ld  
be ascerta ined in  a p a r tic u la r  w ay, and w hethe r 
i t  is r ig h t  o r w rong , he m u s t be take n  to  have 
agreed to  b u y  on th e  w e igh t as ascerta ined in  
th e  w a y  in  w h ich  th e  P o rt A u th o r ity  do ascer
ta in  i t .  I  th in k  th a t  is w h a t the  learned ju dg e ’s 
ju d g m e n t comes to . I f  th a t  is so, th a t  is n o t a 
f in d in g  o f fa c t ; i t  is law , o r the  p r in c ip le  o f 
assessment, and I  am  n o t able to  get ou t o f th is  
c h a rte r-p a rty  a n y  ob lig a tio n  to  pay dock dues 
as ascerta ined b y  the  P o r t  A u th o r ity  in  p rac
tice  th o u g h  th a t  w a y  o f ascerta in ing  the m  is 
w rong  ; because th e  P o rt A u th o r ity  are 
governed b y  s ta tu to ry  regu la tions as to  w h a t 
th e y  m a y  charge, and i f  the  p r in c ip le  on w h ich  
th e y  proceed v io la tes th e ir  s ta tu to ry  regula 
tion s , I  do n o t see a n y th in g  b in d in g  the  con
signees to  pa y  som eth ing w h ich  is c o n tra ry  
to  th e  la w  gove rn ing  th e  docks.

Secondly, the re  arises th e  question  o f the 
a p p o rtio n m e n t between the shipowners and
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the  consignees, because, in  th e  v ie w  th a t  I  have 
ta k e n  o f the  c h a rte r-p a rty , each consignee is 
n o t lia b le  to  pa y  th e  whole o f the  dock dues 
p a id  b y  the  sh ip , b u t o n ly  his apportioned 
share. T w o  opposite  v iew s o f the  m ethod of 
a p p o rtio n m e n t have been p u t fo rw a rd  b y  the 
tw o  sides. The shipowners c la im  th a t  the 
a p p o rtio n m e n t ough t to  be made on the  space 
occupied b y  the  goods ; w h ile , on th e  other 
hand , the  consignees con tend th a t  the  dues 
shou ld  be appo rtioned  on w e igh t.

I  agree w ith  H i l l ,  J . th a t n e ithe r o f those 
grounds can be supported , and the  o n ly  w ay in 
w h ich  th e  m a tte r can be de a lt w ith  properly) 
in  m y  v iew , is the  w ay adop ted  b y  H i l l ,  J- > 
th a t  is to  say, so fa r  as these dock dues are 
charged on space, a p p o rtio n  those dock dues 
accord ing to  the  space occupied ; and so fa r 
as th e y  are charged on w e igh t, a p p o rtio n  those 
dues charged on w e igh t accord ing to  th e  w e ight 
o f the  respective parcels.

Those are the  princ ip les  on w h ich  I  th in k  th is 
case shou ld  proceed, and th a t  be ing so, i t  
fo llow s th a t  I  am  e n tire ly  in  accordance w ith  
th e  princ ip les  o f th e  ju d g m e n t o f H i l l ,  J . The 
re s u lt o f  the  figures is th a t  th e  am o un t pah' 
in to  c o u rt b y  the  consignees is su ffic ien t, and i t  
fo llow s th a t  th is  appeal m us t be dismissed.

Atkin, L .J .— I  agree. The P o rt o f London 
A u th o r ity  have a s ta tu to ry  pow er to  charge 
dues, and the  re leva n t dues in  th is  p a rtic u la r 
case are based on w e igh t. There fore th e y  m ust 
be ascerta ined b y  w e igh t. I t  does n o t fo ilo " ' 
th a t  because the  Port. A u th o r ity  can o n ly  charge 
b y  w e igh t th a t  th e y  have a c tu a lly  to  p u t  the 
goods on to  a w e igh ing  m ach ine, because weight 
can be ascerta ined b y  th e  w e ll-kn ow n  weights 
o f ce rta in  com m odities accord ing to  the*r 
m easurem ent. I t  is q u ite  com m on to  ascertain 
th e  w e igh t o f d iffe re n t a rtic les  in  commerce in 
reference to  th e ir  m easurem ent.

The w e igh t o f liq u id s  can be ascerta ined by 
reference to  th e ir  liq u id  measure, and there  are 
w e ll-kn ow n  formulae fo r ascerta in ing  the  weights 
o f o th e r a rtic les . The w e igh t o f a cub ic foo t o f a 
g reat m any a rtic les  is th o ro u g h ly  w e ll ascet' 
ta in e d  ; fo r  exam ple, th e  w e igh t o f  a cub ic 
fo o t o f c la y  is v e ry  w e ll ascerta ined fo r  bu ildU1» 
purposes, and p ro v id ed  th a t  the  w e igh t lS 
accu ra te ly  ascerta ined in  respect o f those 
factors th o ro u g h ly  w e ll know n  to  science the 
dues w ill be p ro p e rly  ascerta ined b y  the  P ° r 
o f London  A u th o r ity .  B u t  th e  fo rm u la  mus 
be a correct fo rm u la — th a t  is to  say, i t  m ust be 
su ffic ie n tly  co rrect fo r  business purposes, an 
accepted b y  persons engaged in  the  business aS 
being correct.

N o w , com ing to  the  fo rm u la  in  th is  case, i t l * 
q u ite  de m onstrab ly  absurd , because i t  is base 
on the  idea th a t  a cub ic  fo o t o f so lid  m ate r|a 
weighs th e  same as a cub ic fo o t o f mate)'1» 
w h ich  is n o t so lid , and has a la rge am oun t 0 
a ir  space in  between ; th a t is to  say, a cub 
fo o t o f rou nd  m a te ria ls  stowed toge ther. 
appears fro m  th e  evidence th a t  the  P o rt  ̂
Lond on  A u th o r ity  are cha rg ing  on th e  foo ting  
50cw t. in  the  case o f round  wood, w h ich  1

T h e  H a m l e t .
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feet o n ly  weighs 38cw t., and in  the  case o f 
asPen wood, as against themselves th e y  are 
tre a tin g  i t  as w e igh ing  50cw t. when i t  in  fa c t 
Weighs 53cw t. I t  is p e rfe c tly  obvious th a t  such 
a measure as th a t  is an erroneous measure and 
eannot be tre a te d  as a p rope r exercise b y  the  
Jf»rt 0f  Lond on  A u th o r ity  o f th e ir  s ta tu to ry  

Power to  charge on w e igh t. T hey  are charging 
° n som eth ing w h ich  is n o t w e igh t .

Those facts were before the  learned judge 
the M a yo r’s and C ity  o f London  C ourt, and 

¡t appears to  me th a t  the re  was no evidence 
fe'fore h im  on w h ich  he cou ld  f in d  th a t  the  
Weight o f  the  goods in  question— e ithe r the  
r°un d  wood o r the  aspen wood— was in  fa c t 
P roperly ascerta ined b y  ta k in g  ‘1 \  tons to  the  
standard. T h a t appears to  me to  be the  
M ateria l p a r t o f the case.

tV ith  regard  to  e v e ry th in g  else th a t  has been 
®a>d in  the  ju d g m e n t o f H i l l ,  J . I  e n tire ly  agree. 
J th in k  he proceeded on a p e rfe c tly  r ig h t  
°o tin g , and i t  fo llow s, there fore , th a t  th is  

aPPeal shou ld  be dism issed.
S o lic ito rs , B otlerell and Roche ; T rinde r, 

Kekcitoich, and Co.

June  30 and J u ly  15, 1924. 
before Bankes, Scrutton, and Atkin, L.JJ.)

The Christel Vinnen. (a)
°k APPEAL FROM THE ADMIRALTY DIVISION.

toamage to cargo —  Leak ing  rive t —  Unsea- 
10orthiness— Damage by fa ilu re  to take proper 
soundings and use pum ps— Exceptions—
' • . . p e rils  o f the sea . ■ . o r by

other accidents a ris ing  in  the navigation  o f the 
steamer even when occasioned by negligence, 
default . . .  o f . .  . master, m ari-
ners o r other servants o f the shipowners ” —  
toaniage caused by unseaworthiness.

p la in t if fs  cla im ed fo r  damage to a cargo o f 
771aize caused by the f lo w  o f sea water in to  the 
hold o f the defendants' vessel. The cause o f the 
teak was a defective rive t. B y  the terms o f the 
charter-party incorporated in  the b ills  o f lading, 
° f  which the p la in t if fs  were holders, i t  was p ro 
dded  that “  The steamer sha ll not be liable fo r  
t°ss o r damage occasioned by . . pe rils
° f  the sea . . . any latent defects in
hu ll . . . or by other accidents a ris in g  in
the navigation o f the steamer even when 
occasioned by the negligence, default . . .
° f  the master, m ariners or other servants o f the 

j t shipowners.”
aPpeared that ow ing to the fa ilu re  o f the master 
° f  the defendants' vessel to take p rope r sound- 
l7lgs, and h is  neglect, in  consequence o f such 
fa ilu re , to use the sh ip 's  pum ps which would  
have been capable o f keeping the water in  check, 
he damage to the p la in t if fs ' cargo was sub

stan tia lly  increased. Some damage would, 
however, have been sustained by the cargo 
tTref>pective o f such negligence.

(a) ■£>' ----------—---------------------- --------------------;
'■©ported by  G eoffrey H u tc h in s o n , E sq ., B a rr is te r -  

a t-L a w .

H i l l ,  J .  held that the vessel was unseaworthy 
but that the defendants were nevertheless 
entitled to re ly  upon the exceptions in  respect 
o f such damage as ivas caused by the negligence 
o f the master in  fa i l in g  to pu m p, because such 
damage was caused by an excepted p e r il 
occasioned by negligence and not by unsea
worthiness. H e  held that approx im ate ly  h a lf 
the damage was due to unseaworthiness, fo r  
which the defendants were liable, and h a lf 
to negligence in  respect o f which they were 
protected by the exception, and he accordingly 
gave judgm ent fo r  the p la in t if fs  fo r  h a lf the 
amount claimed.

H eld, on appeal, that the w arran ty  o f seaworthi
ness was not qua lified  by the exception o f latent 
defects in  h u ll, and tlu it, the vessel being u n 
seaworthy, the defendants were not protected 
against so much o f the loss as was due to 
unseaworthiness.

H e ld, reversing H i l l ,  J . ,  that as to that p a r t o f the 
damage which H i l l ,  J .  had held was caused by 
an excepted p e r il occasioned by negligence and  
not by unseaworthiness, the true in terpre ta tion  
o f the clause was that the excepted p e r il,  and not 
the loss, m ust be occasioned by negligence to 
enable the shipowner to c la im  the protection o f 
the exception. I f  the alleged excepted p e r il zvas 
the entry o f sea water, i t  was caused by unsea
worthiness and not by negligence, and the sh ip
owners were liable fo r  the whole o f the damage. 

Decision o f H i l l ,  J .  (reported 16 A sp. M a r.  
La w  Cos. 292 ; 130 L . T . Rep. 767 ; (1924) 
P . 61) reversed.

Observations o f L o rd  F in la y  in  Samuel v. Dumas 
(16 A sp. M a r . Law  Cas., at p . 314 ; 130 
L .  T . Rep., at p .  780 ; (1924) A . C., a tp .  455) 
app lied  and followed. The courts should look 
to the direct and dom inant cause ( in  the present 
case unseaworthiness) and i t  is  im m a te ria l that 
another cause assists.

Appeal and cross-appeal fro m  a decision o f 
H i l l ,  J ., repo rted  16 Asp. M ar. L a w  Cas. 292 ; 
130 L .  T . R ep. 767 ; (1924) P . 61.

The respondents (p la in t if fs )  were holders o f 
a b i l l o f la d in g  fo r  2,480,000 k ilos  o f maize 
shipped a t San N icolas on th e  appe llan ts ’ 
(de fendants ’ ) schooner Christel V innen , w h ich  
inco rpo ra ted  the  te rm s o f a c h a rte r-p a rty  by  
w h ich  i t  was p ro v id ed  : “  The steam er shall 
n o t be lia b le  fo r  loss o r damage occasioned by  

. pe rils  o f th e  sea . . .  o r any 
la te n t defect in  h u ll . . .  by  co llis ion , 
s tra n d in g  o r o th e r accidents in  the  na v ig a tion  
o f the  steam er, even when occasioned b y  the  
negligence, d e fa u lt, o r e rro r o f ju d g m e n t o f 
th e  p ilo t ,  m aster, m ariners o r o th e r servants o f 
th e  sh ipow ner . . .”

The Christe l V innen  sailed fro m  San N icolas 
fo r  th e  Azores on the  10th  Dec. 1922, b u t on 
the  20 th  Dec. i t  was fou nd  th a t  she was m ak ing  
w a te r and th a t  there was w a te r to  a de p th  o f 
9f t .  in  her. She acco rd ing ly  p u t in to  R io  
Jane iro  where her cargo was discharged. I t  
appeared th a t  soundings were a t f irs t  take n  
re g u la r ly  tw ice  a day, b u t accord ing to  the  
evidence o f the  m aster, when i t  was found  th a t
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no w a te r was being made, he decided th a t  i t  was 
unnecessary to  take  reg u la r sound ings. Sound
ings were recorded in  th e  log  a t noon on the  
18 th . A t  noon on the  19 th  “  no w a te r ”  was 
recorded in  the  log, b u t  a t 8.50 a .m . on the  
20th  9 f t .  o f  w a te r was discovered in  th e  Christel 
V innen.

H i l l , J . he ld  th a t  the  damage was due in  p a r t 
to  the  negligence o f the  m aster in  fa il in g  to  m ake 
p rope r use o f the  pum ps, and in  p a r t to  unsea
w orth iness. In  v ie w  o f  th e  d if f ic u lty  o f de te r
m in in g  w ith  accuracy how  m uch damage was 
respec tive ly  a ttr ib u ta b le  to  each cause, he gave 
ju d g m e n t fo r  th e  p la in t if fs  fo r  one-ha lf o f  the  
am o un t c la im ed, representing a p p ro x im a te ly  
the a m o un t o f the  damage caused b y  unsea
worth iness against w h ich  the  defendants were 
n o t p ro tected .

The defendants appealed and th e  p la in tiffs  
cross-appealed.

Bateson, K .C . and G. St. C. P ilche r fo r  the  
appe llan ts.— The shipowners are p ro tec ted  b y  
the  exceptions in  the  b i l l  o f  la d in g  unless the  
damage was caused b y  unseaworthiness. The 
damage was caused b y  negligence, and cou ld  
have been avo ided i f  soundings had been take n  
a t p rope r in te rva ls . The exception  o f la te n t 
de fect m u s t q u a lify  th e  w a rra n ty  o f sea
w orth iness, since a la te n t defect cou ld  scarcely 
arise a fte r  the  com m encem ent o f the  voyage. 
Reference was made to  :

The Cargo ex Laertes, 6 A sp . M ar. L a w  
Cas. 431 ; 57 L .  T . R ep. 502 ; 12 P rob . 
D iv .  187 ;

Owners o f the cargo on board the steamship 
W aika to  v . New Zealand S h ip p in g  Com
pany, 8 A sp. M ar. L a w  Cas. 442 : 79 
L .  T . R ep. 326 ; (1899) 1 Q. B . 56 ;

Jackson  v . M u m fo rd , 9 Com. Cas. 114 ;
H utch ins  Bros. v . R oyal Exchange A ssu r

ance, 12 A sp. M ar. L a w  Cas. 21 ; 105 
L .  T . R ep. 6 ; (1911) 2 K .  B . 398 ;

The D im itr io s  N .  R a llia s , 16 A sp. M ar. 
L a w  Cas. 62 ; 128 L .  T . R ep. 491 ;

The E uropa , 11 A sp. M ar. L a w  Cas. 19 ; 
98 L .  T . R ep. 246 ; (1908) P . 84 ;

K is h  v . T ay lo r, Sons, and Co., 12 Asp. 
M ar. L a w  Cas. 217 ; 106 L .  T . R ep. 900 ;
(1912) A . C. 604.

R . A . W righ t, K .C ., Stephens, K .C ., and 
V an Breda  fo r  the  respondents and appe llan ts 
in  the  cross-appeal contended th a t  the  w a rra n ty  
o f seaworthiness was n o t q u a lified  b y  the  
excep tion  o f la te n t defects and  re lied  upon the  
decision o f  th e  U n ite d  States cou rts  in  The 
C arib  P rince  (1898, 170 U . S. R epo rts  655). 
[T h e y  were stopped.]

The sole cause o f th e  damage was unsea
w orth iness, w h ich  was m ere ly  aggravated b y  
th e  negligence o f th e  m aster. There was no 
novus casus interveniens. Re liance was placed 
upon :

Leyland S h ip p in g  Com pany  v . N orw ich  
U n ion  F ire  Assurance, 14 A sp . M ar. 
L a w  Cas. 258 ; 118 L .  T . R ep . 120 ; 
(1918) A . C. 350 ;

Steel v . State L in e  Steamship Company> 
3 A sp. M ar. L a w  Cas. 516 ; 37 L .  T- 
R ep. 333 ; 3 A p p . Cas. 72 ;

G ilroy , Sons, and Co. v . P rice  and Co., ”  
Asp. M ar. L a w  Cas. 314 ; 68 L .  T . Rep- 
302 ; (1893) A . C. 56 ;

Hedley  v . P in kne y  and Sons Steamship 
Company, 7 A sp . M ar. L a w  Cas. 135 ; 
70 L .  T . R ep. 630 ; (1894) A . C. 222 ;

A tla n tic  S h ip p in g  and T ra d in g  Company v ' 
Lou is  D reyfus and Co., 15 A sp . M a r' 
L a w  Cas. 566 ; 127 L .  T . R ep. 411 • 
(1922) 2 A . C. 250.

G. St. C. P ilche r rep lie d .

J u ly  15 ,1924.—Scrutton, L .J .  de live red the 
ju d g m e n t o f th e  c o u rt.— T he ju d g m e n t I  aIll  
a b o u t to  read is to  be ta k e n  as th e  ju d g m e n t 0 
th e  c o u rt. The Christe l V in ne n , a steel m otor- 
schooner b u i l t  b y  Messrs. K ru p p s , on  her i*rs 
cargo c a rry in g  voyage, sprang a le a k  and pu 
back to  R io . W a te r en te rin g  th ro u g h  th e  lea 
dam aged he r cargo o f m aize, b u t  m uch  l e*s 
damage w o u ld  have been done (the  judge  f in°  
o n ly  h a lf  th e  ac tu a l dam age) had  those ®|l 
board  been o rd in a r ily  ca re fu l in  ta k in g  sound 
ings. T h e y  were neg ligen t and d id  n o t disco ve 
w a te r in  the  h o ld  u n t i l  lo n g  a fte r  th e y  oug<* 
to  have been aware o f i t .

The le ak  was th ro u g h  a r iv e t  ho le fro m  wh*c 
th e  r iv e t  had dropped o u t. A s the re  was 11 
s ign o f s tra in in g  on a n y  ad jacen t r iv e ts , I  agr® 
w ith  th e  v ie w  o f  th e  judge  be low  th a t  t  
r iv e t  was a de fective  r iv e t  when th e  voyag 
s ta rted , and th a t ,  the re fo re , th e  sh ip  ^  
unseaw orthy.

The sh ipow ner, sued b y  th e  cargo-owner 
damage to  th e  m aize, rep lies th a t  he is protect® 
b y  th e  exceptions “  damage occasioned by  „ 
la te n t de fect in  th e  h u ll . . . even w h e ^
occasioned b y  th e  negligence o f th e  serva*1 
o f th e  sh ipow ner.”  I t  is c lear la w  th a t  e%ceF0 
tion s  do n o t a p p ly  to  p ro te c t th e  sh ipow ner 'vV 
furnishes an unseaw orthy  sh ip , where th e  unse 
w orth iness causes damage, unless th e  except*® 
are so w orded as c le a rly  to  exc lude o r v a r y " 
im p lie d  w a rra n ty  o f seaworth iness. The W alk  
(8 A sp. M ar. L a w  Cas. 442 ; 79 L .  T . Rep- 3» ’ 
(1899) 1 Q. B . 56) is an instance o f  am b ig t*1 \  
de fea ting  th e  sh ipow ner’s p robab le  intent»0- £ 
see th e  ju d g m e n t o f  C o llins, L .J .  In  th e  ca,se^  
The Laertes (6 A sp. M a r. L a w  Cas. 114 ;
L .  T . R ep. 502 ; 12 P rob . D iv .  187) ^  . 
words w h ich  p ro tec ted  the  shipowners yie ^  
“  la te n t defects in  m a ch in e ry  even ex is ting   ̂
th e  t im e  o f  sh ipm e n t.”  Such words are at*se . 
in  th e  present case and la te n t defects *T1 j n 
come in to  existence 'd u r in g  th e  voyage- ,y 
m y  v ie w  th e  sh ipow ner here had n o t clca gf  
exc luded o r m od ified  th e  im p lie d  w a rra n ty  
seaworth iness, and consequently  th e  except*^, 
does n o t a p p ly  to  p ro te c t h im  when tv* 
en te rin g  th ro u g h  unseaworthiness causes ,f  
damage, as is u n d o u b te d ly  th e  case as to  , 
th e  damage here. The sh ipow ner’s aPP. je 
against th e  ju d g m e n t be low , h o ld in g  h im  l*a 
fo r  h a lf  th e  damage, the re fo re  fa ils .
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B u t th e  judge  be low  has excused th e  sh ip 
owner fro m  l ia b i l i t y  fro m  the  o th e r h a lf  o f  the  
damage on th e  g ro un d  th a t  th is  loss was 
°ceasioned b y  the  negligence o f th e  sh ip 
owner’s servants, and the re fo re  th a t  the  
ad m itted  unseaworthiness d id  n o t cause the  
°ss. T h is  raises, in  m y  v ie w , a nove l p o in t, and 
U n fo rtuna te ly  raises i t  on a b a d ly  worded 
f*c e p tio n  clause. The negligence exception  

fre q u e n tly  a separate excep tion  against loss 
oy negligence ; in  the  present case, i t  is de
pendent on separate exceptions as to  perils 
oausing loss. The sh ipow ner is p ro tec ted  fro m  
Oss occasioned b y  co llis ion , even when the  

Co|lis ion  is occasioned b y  negligence. I  th in k  
Pis, and n o t “  even when th e  loss is occasioned 

dy negligence ”  is the  tru e  reading o f the  clause. 
Be is p ro tec ted  against loss caused b y  perils  
° i  the sea even tho ugh  the  p e ril o f  the  sea is 
°ccasioned b y  negligence. B u t  in  th is  case the  
Peril o f the  sea is n o t occasioned b y  negligence ; 
.: the  e n try  o f sea w a te r is the  alleged p e ril, 
p. is occasioned b y  unseaworthiness. L o rd  

in la y  says in  Samuel v . Dum as  (16 A sp. M a r. 
P;aW Cas. 314 ; 130 L .  T . Rep., a t p. 786 ; 
'1924) A . C., a t p . 455) : “  The v ie w  th a t  the  
Proxim ate cause o f th e  loss when the  vessel 

as been s c u ttle d  is th e  in ru sh  o f sea w ate r, 
’d 'd  th a t  is a p e ril o f  the  sea, is incons is ten t 
'vith  th e  w e ll-estab lished ru le  th a t  i t  is always 
°Pen to  th e  u n d e rw rite r on a t im e  p o lic y  to  
how th a t  th e  loss arose n o t fro m  pe rils  o f the  

b u t fro m  the  unseaw orthy co n d itio n  in  
h ich th e  vessel sailed (see A rn o u ld  on 

'P irine Insurance , s. 799). W hen the  
essel is unseaw orthy and the  w a te r conse

quen tly  gets in to  th e  vessel and sinks her, i t  
°U ld never be said th a t  the  loss was due to  

Pe perils  o f  the  sea. I t  is tru e  th a t  the  vessel 
ank  in  consequence o f  the  in ru sh  o f w a te r, 
l l t  th is  in ru sh  was due s im p ly  to  th e  unsea- 
orthiness. The unseaworthiness was the  

.Proximate cause o f th e  loss.”  The sh ipow ner 
n f r y in g  to  read th e  excep tion  as i f  i t  were : 
U|tVen i f  fhe  l ° ss consequent on th e  perils  o f 

e sea was occasioned b y  negligence.”  A n o th e r 
(j ay  o f p u t t in g  the  p o in t is th a t  under recent 

ecisions yo u  lo o k  a t the  d ire c t and do m in an t 
a PSe» and i t  is im m a te ria l th a t  ano the r cause 

sists i t .  In  Samuel v . Dum as  the  d ire c t cause 
as scut t l in g  ; i t  was im m a te ria l th a t  
f r y  o f sea w a te r, u su a lly  a p e ril o f the  sea, 

jU s e d  the  loss. In  Leyland 's  case (118 L . T . 
AveP- 120 ; (1918) A . C. 350) th e  d ire c t cause 
j s the  exp los ion o f th e  to rpedo  ; i t  was 

‘Material i n  the  v ie w  o f the  House o f Lo rds 
at  a subsequent s to rm , w h ich  m ig h t o r m ig h t 

H i. *'ave happened, com ple ted o r increased 
T e 'oss. In  Reischer v . B orw ick  (7 Asp. M ar. 
q  ^  Cas. 493 ; 71 L .  T . R ep. 238 ; (1894) 2 
a r i) 548) the '' co llis ion  was th e  d ire c t cause,
, j j ' subsequent negligence in  s top p in g  the  hole 
I¡, h o t p re ven t th e  s in k in g  be ing caused b y  
Pol c°B is ion . I  am  aware th a t  these are 
th  1Ĉ - cases> b u t th e y  are now  established by  
0 ®. h ighest t r ib u n a l,  and I  th in k  th e ir  ra tio  
ent n * "  80vevns th is  case. The w a te r w h ich  

°red and d id  the  damage entered th rou gh

unseaworthiness ; its  effects when in  the  ship 
m ig h t have been p a r t ia l ly  rem edied b y  due 
diligence w h ich  the  sh ipow ner’s servants d id  
n o t ta ke . B u t  in  m y  v ie w  the  cause o f the  
re su ltin g  damage is s t i l l  unseaworthiness ; the 
sh ipow ner canno t show an y  excep tion  to  
p ro te c t h im  fro m  a n y  p a r t  o f the  damage. 
In  the  case o f t o r t  no d o u b t the  p la in t if f  com 
p la in in g  o f  damage done canno t recover fo r  
a n y  p a r t  o f th a t  damage w h ich  he cou ld  have 
preven ted b y  reasonable care. B u t  here the  
m an w ho has b y  his o r ig in a l breach o f con tra c t 
caused th e  o p p o r tu n ity  fo r  damage has b y  the  
negligence o f his servants increased i t .  He 
canno t show a n y  excep tion  to  p ro te c t h im , and 
canno t show th a t  the  do m in a n t cause o f the  
damage was n o t th e  unseaworthiness w h ich  
a d m itte d  the  w a te r in to  th e  ship. In  m y  v iew , 
the re fo re , the  cross-appeal m us t be allow ed 
and  th e  sh ipow ner he ld  lia b le  fo r  a ll the  
damage, ins tead o f fo r  h a lf  o f  i t .

As th e  sh ipow ner has broken his con tra c t 
and is n o t p ro tec ted  b y  an y  excep tion  in  the 
b i l l  o f  la d in g , i t  fo llow s he cannot recover fo r 
a n y  sacrifice o r exp end itu re  rendered necessary 
b y  his ow n breach o f c o n tra c t ; his cou n te r
c la im  the re fo re  fa ils  and shou ld  be dism issed. 
The appeal o f  th e  sh ipow ner shou ld  be d is
missed w ith  costs, and the  appeal o f the  cargo- 
ow ner a llow ed w ith  costs here and below.

A pp ea l dismissed.
Cross-appeal allowed.

S o lic ito rs  fo r  the  p la in t if fs  (appe llants and 
respondents in  cross-appeal), Richards  and 
B utle r.

S olic ito rs  fo r  the  defendants (respondents and 
cross-appellan ts), W ill ia m  A . C rum p  and Son.

Wednesday, J u ly  30, 1924.
(Before Bankes, Scrutton, and 

Sargant, L .J J .)
Bkocklebanr (T. and J .)  Limited v . The 

King, (a)
appeal from the king’s bench division.

Crown— In d e m n ity  A c t— S h ipp ing  control— Sale 
o f sh ip  to fo re igner— Licence to sell— Condition  
o f licence— Percentage o f purchase money to be 
p a id  to S h ip p in g  Controller— Lega lity  o f condi
tion— V o lun ta ry  paym ent— Recovery o f money 
p a id — P etition  o f rig h t— B rit is h  S hips  ( T rans
fe r  Restriction) A c t 1915 (5 Geo. 5, e. 21, s. 1) 
— In d e m n ity  A c t 1920 (10 <fc 11 Geo. 5, c. 48), 
s. 1, sub-s. 1 (b), s. 2 , sub-s. 1 (b).

The supp lian ts  claimed to recover 34,9201. as 
money received to the ir use, which had been p a id  
by them to the M in is try  o f S h ipp ing  in  Feb. 
1920. I n  1919 the supp lian ts wished to sell a 
ship to a fo re ign  purchaser, which could not 
be done w ithou t the licence o f the S h ipp ing  
Controller, who declined to g rant i t  unless 
15 pe r cent, o f the purchase price should be p a id

i)  R epo rted  by W . C. Sandfoud , E sq ., B a rr is te r -a t-  
L aw .
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by the supplian ts to the M in is try  o f S h ipp ing . 
On the 6th Jan . 1920, notw ithstanding objection 
raised by the supplian ts, th is condition was 
f in a lly  insisted upon. On the 27th J a n . the 
S h ipp ing  Controller gave h is consent to the sale 
o f the ship to an I ta lia n  f irm , and the supplian ts, 
on receipt o f the purchase money, p a id  34,9202. 
as directed to the Accountant-General o f the 
M in is try  o f S h ipp ing . The supp lian ts con
tended that th is sum teas p a id  in  discharge o f a 
demand illega lly  m ade under colour o f his ojfjpe 
by the S h ipp ing  Controller, and they claimed 
repayment o f the money.

H eld, (1) that the exaction o f the 15 pe r cent, was 
a “  levying o f money fo r  the use o f the Crown 
without g ran t o f P arliam ent,”  and was illegal. 

A tto rne y-G e ne ra l v. W ilts  U n ite d  D a iries 
L im ite d  (1922, 127 L .  T . Rep. 822) applied. 

Held, (2) that the paym ent was not a voluntary  
payment.

B u t held, (3) that the supp lian ts ' c la im  was barred 
by sect. 1 o f the In d e m n ity  A c t 1920, as being a 
cla im  fo r  compensation which could have been 
brought under sect. 2 o f the Act. The c la im  was 
not, w ith in  the proviso to sect. 1, a proceeding 
“  in  respect o f any rights under, or alleged 
breaches of, contract.”

Judgment o f A vory , J .  (ante, p .  340 ; 130 L .  T . 
Rep. 824 ; (1924) 1 K .  B . 647) reversed on 
the th ird  p o in t.

A ppeal fro m  a decision o f A v o ry , J . on a p e t i
t io n  o f r ig h t,  in  w h ich  th e  supp lian ts  cla im ed 
34,9202. alleged to  have been ille g a lly  exacted 
from  them  b y  the  S h ipp ing C ontro lle r.

The B r it is h  Ships (T ransfer R e s tric tio n ) A c t 
1915 (5 Geo. 5, c. 21), w h ich  was subsequently 
extended and rem ained in  force fo r  three years 
a fte r  the  w a r, p rov ided  b y  sect. 1 th a t  “  A  
trans fe r . . .  o f a B r it is h  ship registered 
in  the  U n ite d  K in gd om , o r a share the re in  to  a 
person n o t qua lified  to  ow n a B r it is h  ship, 
sha ll n o t have an y  effect unless the  trans fe r is 
approved b y  the  B oard  o f T rade on beha lf o f 
H is  M a jesty . . . .”  The place o f the  Board
o f T rade was subsequently taken  b y  the  Ship
p ing  C ontro lle r, and eve n tu a lly  the  powers, 
du ties and lia b ilit ie s  under the  A c t reve rted  to  
the  B oard  o f T rade.

The supp lian ts  in  1919 w ished to  sell one o f 
th e ir  ships, the  M a rw a rr i,  to  a fo re ign p u r
chaser, and app lied  fo r  a licence to  do so. The 
S h ipp ing C ontro lle r, as a con d ition  o f g ra n tin g  
the  licence, required com pliance w ith  ce rta in  
cond itions, o f w h ich  the  m ost m a te ria l was : 
“  (2) A  sum o f m oney accrues to  the  E xchequer 
w ith  respect to  the  sale ; th is  is usua lly  15 per 
cent, o f the  purchase p rice .”  The supp lian ts 
agreed to  th e  o th e r cond itions, b u t asked under 
w h a t P a rlia m e n ta ry  a u th o r ity  a percentage o f 
the  price was dem anded. N o  answer was given 
to  th is  question, and eve n tua lly  as th e  on ly  
means o f g e ttin g  th e  licence th e  supplian ts 
agreed to  i t .  T he  M a rw a rr i was sold to  an 
I ta lia n  firm  fo r  240,0002., and th e  supplian ts 
pa id  to  the  M in is try  o f S h ipp ing 34,9202., 
w h ich  th e y  now  sought to  recover.

The In d e m n ity  A c t 1920 (10 &  11 Geo. ■>’ 
c. 48) provides :

Sect. 1, sub-sect. 1. No action or other leg^ 
proceeding whatsoever, whether c iv il or criminal, 
shall be institu ted in  any court o f law for or oo 
account o f or in  respect o f any act, m atter or thing 
done . . . during the war before the passing
o f th is Act, i f  done in  good fa ith , and done ° T 
purported to  be done in the execution o f his dut>
. . . b y  a  pe rson h o ld in g  o ffice  u n d e r . • '
th e  C row n  in  a n y  c a p a c ity . . . . P ro v id e d  th a  -
e xce p t in  cases w here  a c la im  fo r  p a y m e n t o r  coni" 
pe n sa tio n  can be b ro u g h t u n d e r sec tio n  tw o  o f  t*)1 
A c t ,  th is  se c tio n  sh a ll n o t  p re v e n t . . . ( b )  tb  
in s t i tu t io n  o r p ro se c u tio n  o f  p roceed ings in  respec 
o f  a n y  r ig h ts  u n d e r, o r  a lleged breaches o f, co0’ 
t r a c t .  . . .

S ect. 2, sub -sect. 1. A n y  pe rson . . . (b) w h
has o th e rw ise  in c u rre d  o r  su s ta in e d  a n y  d ire c t 1° 
o r  dam age b y  reason o f  in te rfe re n c e  w i th  “  
p ro p e r ty  o r  business in  th e  U n ite d  K in g d o  
th ro u g h  th e  exerc ise o r p u rp o r te d  exerc ise, du ring  
th e  w a r, o f  a n y  p re ro g a tiv e  r ig h t  o f  H is  M a jesty- 
o r  o f  a n y  p o w e r u n d e r a n y  e n a c tm e n t re la t in g  to  t  
de fence o f  th e  re a lm , o r  a n y  re g u la t io n  o r  ord  
m a de  o r  p u rp o r t in g  to  be m a de  th e re u n d e r, sha ll ^  
e n t it le d  to  p a y m e n t o r co m p e n sa tio n  in  respect 
such loss o r  dam age . .

A v o ry , J . he ld  (in te r a lia )  th a t  the  cla im  
w ith in  the  p rov iso  to  sect. 1 o f th e  Indenim1 > 
A c t 1920 and was n o t the  sub ject o f a c la im  
com pensation under sect. 2 o f the  A c t, and 
ju d g m e n t fo r  the  supp lian ts.

The C rown appealed.
S ir P a trick  Hastings  (A .-G .) and Russ(^ 

Davies fo r  the  appe llan t.
S ir John S im on, K .C . and A . Ilild e s le y  *°r 

the  supp lian ts, the  respondents.
The fo llow ing  cases were re ferred to  :

Attorney-General v . R oyal M a i l  S leC,,n 
Packet Company, 15 Asp. M ar. L a w  <- il\) 
574 ; 127 L . T . R ep. 533 ; (1922) '  
A . C. 279 ; ,(S

Attorney-General v . W ilts  U n ited  Do*11
L im ited , 1922, 127 L . T . R ep. 822 ; 130Black  v. A d m ira lty  Commissioners,
L . T . R ep. 711 ; (1924) 1 K .  B . 661 ; 

C alland  v . Loyd, 1840, 6 M . &  W . 26 ;
Créé v . St. Paneras Vestry, 80 L . T .

388 ; (1899) 1 Q. B . 693 ;
Greenway v . H u rd , 1792, 4 T . R ep. 553 , 
I le i lb u t  v . N e v ill, 1869, 22 L .  T . Rep- ('0 " ’ 

L . R ep. 5 C. P. 478 ;
M id la n d  R a ilw ay  v . W ith ing ton  L °  

Board, 1883, 49 L . T . R ep. 489 ;
Q. B . D iv . 788 ;

M organ  v . Palm er, 1824, 2 B . &  C. 729 
Moss Steamship Company v . Board  

Trade, ante, p. 250 ; 130 I , .  T . J c|  ̂
354 ; (1924) A . C. 133 ; .  ;

P h illip s  v . I lo m fra y ,  1883, 49 L .  T . R eP’
24 Ch. D iv . 439 ; , ;

Selmes v . Judge, 1871, 24 L . T . Rep- ®
L . R ep. 6 Q. B . 724 ;

Steele v . W illia m s , 1853, 8 E x . 625 ; .
Umphelby v . M aclean, 1817,1 B . &  A id - 
Waterhouse v . Keene, 1825, 4 B . &  C. 2 

Cur. adv. vuU-

-ill
U

of



ASPINALL’S M A R IT IM E  LAW CASES. 417

C t . o f  A p p .] B r o c k l e b a n k  (T . a n d  J .)  L im it e d  v . T h e  K in g . [Ct . o f  A p p .

The following judgments were read :
B a n k e s , L .J .— B y  th e ir  p e tit io n  o f r ig h t  the  

respondents com pla ined th a t  the  S h ipp ing 
C ontro lle r had, in  Jan . 1920, il le g a lly  exacted 
from  the m  a pa ym en t am o u n tin g  to  15 per 
cent, upon th e  se lling price  o f one o f th e ir  
steamers as a co n d itio n  o f g ra n tin g  them  
Permission to  sell th e  vessel to  an I ta lia n  f irm . 
Che A tto rne y-G e ne ra l, on  be ha lf o f  th e  C row n, 
dem urred to  the  p e tit io n  on th e  ground th a t,  
by reason o f the  In d e m n ity  A c t  1920, the  co u rt 
bad no ju r is d ic tio n  to  e n te rta in  th e  c la im . A n  
answer was also filed  se ttin g  up  a case th a t  the  
demand was n o t an illeg a l one, and th a t  the  
Paym ent b y  the  respondents was v o lu n ta ry . 
Che learned judge  b y  w hom  th e  p e tit io n  was 
Cried decided in  fa v o u r o f the  respondents, and 
Che C rown appeal.

The office o f S h ipp ing  C o n tro lle r was the  
creation o f the  New  M in is tries  and Secretaries 

1910 (6 &  7 Geo. 5, c. 68), w h ich  p rov ided  
{in ter a lia )  fo r  the  m ak ing  o f regu la tions under 
Che Defence o f the  R ealm  (C onso lidation) A c t 
1914, con fe rring  powers upon the  S h ipp ing  
C ontro lle r. Reg. 39cc made under th is  power 
P roh ib ited  anyone w ith o u t the  consent in  
"T it in g  fro m  the  S h ipp ing  C o n tro lle r from  
er>tering in to , o r o ffe ring  to  enter in to , any 
Agreement o r an y  nego tia tions w ith  the  v iew  
0 an agreem ent fo r  th e  purchase o f any ship 

®r vessel. H a v in g  regard to  th e  language o f 
he In d e m n ity  A c t w h ich  applies to  acts done 
y  Persons p u rp o rtin g  to  ac t under a regu la tion , 

as w e ll in  accordance w ith  a regu la tion , i t  is 
unnecessary to  discuss the  tru e  cons truc tion  
°C th is  reg u la tion  o r to  consider w hethe r i t  
should be he ld  to  inc lude  vendors as w e ll as 
Purchasers o f vessels. In  the  present case the  
Contention fo r  the  C row n is th a t  w h e the r the  
. h ipp ing  C o n tro lle r acted r ig h t ly  o r w rong ly  
JU the  m a tte r, he p u rpo rte d  to  ac t under th is  
regu la tion .

'C h a t happened was th is . The respondents 
ere anxious to  sell one o f th e ir  vessels. They 
Pplied fo r  the  necessary perm ission. T hey  
ore in fo rm ed  th a t  no perm ission cou ld be 

?lv en except upon w h a t were described as the  
sUal te rm s, w h ich  inc luded a paym en t to  the  
Xchequer o f 15 per cent, o f the  purchase price, 

wh rm  fru h a n  buyers were prepared to  g ive 
. .h u t appears fro m  th e  respondents’ descrip- 
D ot> o f th e  vessel to  have been a v e ry  a ttra c tiv e  

N ego tia tions  were com ple ted b y  the  
in f  ^ a n ' 1920, on w h ich  date th e  respondents 
Sh 0rrncfl  th e  secre tary o f th e  M in is try  o f 
j  'P p ing th a t  th e y  had sold the  vessel to  the  
t l i  a i* h rm  fo r  240,0001., and th e y  rem inded 

e secre tary o f an in te rv ie w  w h ich  had take n  
a v  ea rlie r in  th e  m o n th , a t w h ich  the  respon- 

c s had agreed to  p a y  to  the  M in is try  15 per 
conn th e  sale price  in  sa tis fac tion  o f  the  
r h it io n  im posed. In  re p ly  to  th is  le tte r  the  
Qo T °u d e n ts  were in fo rm ed  th a t  the  S h ipp ing 
o f ? i r0 lle r Save his perm ission to  the  purchase 
w  1118 VeSRel b y  the  I ta lia n  firm , and a request 
h 'n r  rna,*C 'h a t  a cheque fo r 36,0001. should be 
q  ' ' t e d ,  made payab le  to  th e  A ccou n tan t- 

ora l o f the  M in is try  o f S h ipp ing . The 
v OL. X V I . ,  N . S.

sum p a id  was 34,9201., and i t  is fo r  recovery o f 
th is  am o un t th a t the  p e tit io n  o f r ig h t  is b ro u g h t. 
The whole o f the  facts re la tin g  to  the  dem and 
o f th is  sum o f m oney are con ta ined  in  a few  
le tte rs , and in  w h a t passed a t the  above- 
m entioned in te rv ie w .

The learned judge  came to  the  conclusion, 
a fte r  considering the  evidence, and the  a u th o r
itie s  w h ich  were c ited  to  h im  and to  us, th a t  
th e  pa ym en t was n o t a v o lu n ta ry  one. I  
e n tire ly  agree w ith  th is  v iew . The  pa ym en t 
is best described, I  th in k ,  as one o f those w h ich  
are made g ru d g in g ly  and o f necessity, b u t  
w ith o u t open p ro te s t, because p ro te s t is fe lt  
to  be useless, I  do n o t propose to  go th ro u g h  
the  evidence o r to  discuss th e  a u tho ritie s , as, 
upon the  m ate ria ls  before the  cou rt, i t  seems 
to  me im possib le to  d is tu rb  th e  ju d g e ’s con
c lusion on th is  p o in t. Before dealing w ith  
the  In d e m n ity  A c t  1920, i t  is necessary to  
consider w hethe r the  dem and fo r  the  pa ym en t 
was an illega l dem and o r n o t. Reg. 39cc 
in  te rm s recognises the  g ra n tin g  o f perm ission 
sub ject to  cond itions ; i t  is said th a t  the  
dem and fo r  a p o rtio n  o f th e  purchase price o f 
a vessel as a co n d itio n  o f th e  g ra n t o f per
m ission is p e rfe c tly  la w fu l. In  m y  op in ion  
th is  question is covered in  p rin c ip le  b y  th e  
decision o f th is  c o u rt, a ffirm ed in  the  House 
o f Lo rds, in  Attorney-General v . W ilts  U n ited  
D a iries  (sup.).

I  pass now  to  w h a t seems to  be the  rea l 
question in  the  case, nam ely, w he the r the  c la im  
is barred b y  th e  In d e m n ity  A c t  1920. T he  
opera tion  o f the  A c t  is confined to  acts, m a tte rs , 
and th in gs  done. The f irs t p o in t taken  fo r  
the  respondents is th a t  w h a t th e y  com p la in  
o f is n o t the  act o f the  S h ipp ing  C o n tro lle r 
in  exacting  th e  paym en t, b u t the  refusal o f 
the  C row n to  re tu rn  the  m oney so exacted. 
A v o ry , J . accepted th is  a rgum en t on th e  
a u th o r ity  o f Umphelby v . M aclean (sup.). 
A  num ber o f cases were c ite d  b y  th e  A tto rn e y - 
General in  suppo rt o f th is  p ro po s ition  th a t  i t  
was th e  act o f the  S h ipp ing  C o n tro lle r w h ich  
was the  govern ing fea tu re  in  the  case, and w h ich  
fo rm ed the  subs tan tia l p a r t  o f the  c la im an ts ’ 
cause o f ac tion . In  m y  op in ion  none o f th e  
au tho ritie s  are d ire c tly  in  p o in t. I n  th e ir  
o rder o f date the  cases referred to  were Green
way  v . H u rd  (sup.), Waterhouse v . Keene (sup.), 
Selmes v . Judge (sup.), M id la n d  R a ilw ay  v .  
W ith ing ton  Local B oard  (sup.) and Cree v . St. 
Pancras Vestry (sup.).

These were a ll cases in  w h ich  the  question 
was e ith e r w hethe r the  ac tio n  had been com 
menced w ith in  the  tim e  lim ite d  b y  s ta tu te , o r 
w hethe r the  defendant was e n tit le d  to  no tice  
before ac tio n  as prescribed b y  s ta tu te . In  a ll 
o f  the m  i t  was m a te ria l to  consider w h e the r 
th e  m a tte r  o f co m p la in t was an a c t done 
w ith in  the  m eaning o f the  p a rtic u la r s ta tu te , 
and in  some o f the m  w he the r i t  made an y  
sub s tan tia l difference th a t  the  p la in t if f  had 
elected to  sue in  assumpsit a f te r  w a iv in g  th e  
to r t .  Some o f th e  op in ions o f th e  learned 
judges w ho decided those cases are o f va lue , 
tho ugh  th e y  cannot be decisive, as th e y  are

H H H
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dea ling  w ith  s ta tu tes passed fo r  v e ry  d iffe re n t 
ob jects fro m  th a t  a im ed a t b y  the  In d e m n ity  
A c t. I n  Waterhouse v . Keene th e  ac tio n  was 
in  assum psit to  recover back m oney ille g a lly  
exacted, and th e  p o in t ta k e n  was th a t  the  
s ta tu te  re lied  on app lied  o n ly  to  acts done in  
pursuance o f th e  A c t. B o th  B a y le y  and 
H o lro y d , J J ., in  g iv in g  ju d g m e n t expressed 
a  s trong  v ie w  th a t  in  such an ac tio n  the  co u rt 
m u s t lo ok  ra th e r to  th e  substance th a n  to  the  
fo rm  o f th e  ac tio n . H o lro y d , J . says (4 B . 
&  C., a t p . 213) : “  The ac tio n  in  fo rm  is fo r  
m oney had and received to  th e  p la in t if f ’s use, 
b u t  in  substance i t  is b ro u g h t to  recover m oney 
a lleged b y  th e  p la in t if f  to  have been u n la w fu lly  
ta k e n  b y  th e  de fendant as to l l ,  unde r co lour 
o f a u th o r ity  o f the  A c t. The dem anding and 
ta k in g  th e  t o l l  was an ac t done in  pursuance 
o f th e  A c t . ”  I n  Cree v . St. Pancras Vestry, 
B rice , J ., a f te r  dea ling  w ith  the  au tho ritie s , 
comes to  th e  conclusion th a t  a lth o u g h  in  the  
case before h im  th e  pa ym en t o f th e  m oney 
was an essential in g re d ie n t in  th e  cause o f 
a c tio n , y e t th e  cause o f ac tio n  depended upon 
th e  request fo r  pa ym en t. The decision in  
M id la n d  R a ilw ay  v . W ith ing ton  Local B oard  
(sup.), to  w h ich  I  sha ll have to  re fe r in  ano the r 
connection , is to  th e  same effect. These ex 
pressions o f ju d ic ia l op in ion  g iven , i t  is tru e , 
u n d e r d iffe re n t circum stances fro m  those in  
th e  present case, con firm  me in  th e  v ie w  to  
w h ich , a p a rt fro m  an y  a u th o r ity ,  I  should 
un d o u b te d ly  have come, nam ely , th a t  in  the  
present case an essential p a r t  o f the  c la im an ts  
cause o f ac tio n  consists o f th e  illega l a c t o f 
th e  S h ipp ing  C o n tro lle r in  exac ting  th e  p a y 
m en t as a co n d itio n  o f g ra n tin g  perm ission fo r 
th e  purchase o f the  vessel, and  th a t  i t  is im 
possible to  get r id  o f th a t  fa c t fo r  th e  purpose 
o f escaping th e  prov is ions o f th e  In d e m n ity  
A c t  b y  e lec ting  to  sue in  assumpsit a fte r  
w a iv in g  the  to r t .  S ir John  S im on argued th a t  
th e  c la im ants were e n tit le d  fo r  th e  present 
purpose to  ignore th e  t o r t  a ltoge ther, and  to  sue 
fo r  the  recovery o f the  m oney upon an im p lie d  
co n tra c t to  re tu rn  m oney ob ta ined  as th is  
m oney was. T he  case o f Umphelby v . M aclean  
a ffo rds some ju s tif ic a tio n  fo r  th is  con ten tion . 
T he  c la im  in  th a t  case was to  recover the  
a m o u n t o f an  excessive charge m ade b y  the  
defendants as collectors o f taxes fo r  th e ir  
expenses upon  a distress upon  th e  p la in t if f ’s 
p ro p e rty  fo r  an a rrear o f taxes. O b jec tion  was 
ta k e n  b o th  on th e  g round o f w a n t o f no tice 
o f  ac tio n  and  th a t  the  proceedings were o u t o f 
t im e . The excessive charge ha v in g  been 
p roved , th e  t r ia l  judge  d irec ted  a v e rd ic t fo r 
th e  p la in t if f  w ith  leave to  m ove. Counsel fo r 
th e  defendants in  show ing cause to o k  tw o  
po in ts— firs t,  th a t  th e  ac tio n  was b ro u g h t n o t 
in  consequence o f an a c t done, b u t  o f the  
defendants o m itt in g  to  do th a t  w h ich  th e y  
o u g h t to  have done, th a t  is, re tu rn  th e  m o n e y ; 
and , secondly, th a t  the  s ta tu te  deals o n ly  w ith  
actions b ro u g h t w ith in  s ix  m onths .a fte r  the  
“  fa c t c o m m itte d ,”  and th a t  no fa c t had been 
com m itte d . The judgm ents  as rep o rted  are 
n o t conv inc ing . E llenborough , C .J. bases his

ju d g m e n t upon  th e  language o f th e  sta tute- 
H e  m ere ly  says th a t  in  the  case before hin* 
the re  was n e ithe r ac t done n o r fa c t com m itted - 
The judgm en ts  o f B a y le y  and  A b b o tt ,  •!*’ ■ 
are o f  no assistance as sup p o rtin g  the  re
spondents’ con ten tio n . I f  the  decision lS 
trea te d  as one confined to  th e  language o f the 
p a rtic u la r s ta tu te  i t  is unnecessary to  consider 
w hethe r i t  has an y  a p p lica tio n  to  th e  presen 
case. I f  i t  is re lied  on in  sup po rt o f the  firs 
branch  o f th e  counsel’s a rgum ent w ho showed 
cause, I  do n o t th in k  th a t  i t  supports the 
p ropos ition , p a r tic u la r ly  ha v in g  regard to  the 
fa c t th a t  B ay ley , J . was one o f th e  judges who 
expressed an e xa c tly  opposite v ie w  in  Water- 
house v . Keene (sup.).

In  m y  o p in ion  th e  In d e m n ity  A c t doe 
a p p ly  to  the  present c la im , and th a t  unless 
th e  c la im an ts  can b rin g  themselves w ith in  
the  prov iso  to  sect. 1, sub-sect. 1, th e ir  cla im  
is barred . T he  exem ptions fro m  th e  opera' 
t io n  o f th e  s ta tu te  con ta ined  in  the  proviso 
inc lude  the  in s titu t io n  o r prosecution 0 
proceedings in  respect o f an y  r ig h ts  under, 
o r  alleged breaches o f, c o n tra c t, b u t  o n ly  in  
case where a c la im  fo r paym en t o r compensa 
t io n  cannot be b ro u g h t under sect. 2 o f the  A c • 
The m a te ria l p rov is ions o f th is  section pr 
con ta ined in  sub-sect. 1 (b). In  m y  opin io  
th e  c la im an ts  have sustained d ire c t loss -r  
damage b y  reason o f in terfe rence w ith  the 
business th ro u g h  th e  p u rp o rte d  exercise during 
the  w a r o f th e  power conferred upon the  M in is  e 
o f  S h ipp ing  b y  reg. 39cc. I  canno t see ho 
the  ac tio n  o f th e  S h ipp ing C on tro lle r ca 
be otherw ise described th a n  as an in te rfe ren 
w ith  th e  c la im an ts ’ business, w h ich  ' n '' 
inc lude  th e  disposing o f obsolete ships. T h J  
have there fore  p r im d  fac ie  a c la im  fo r  co 
pensation. Then  counsel a tte m p te d  to  avo 
th e  p o s itio n  th u s  created b y  saying th a t 
com pensation, i f  any, fa lls  to  be assessed un 
P a rt I I .  o f  th e  Schedule, th e  language o f wW 
excludes th e  c la im  o f th e  respondents, beca 
the  loss o r damage has arisen fro m  th e  enfor 
m en t o f a reg u la tion  o f general app lica tio  
There appear to  me to  be tw o  answers t °  
con ten tion . The f irs t is th a t  th e  compensa i 
payab le to  th e  c la im an ts  w o u ld  fa ll to  , 
assessed under sub-sect, (a), o f  sub-sect. 2 (n ,g 
and  n o t under sub-sect. (b). The secon 
th a t  on  fu r th e r  consideration I  th in k  ^  
L o rd  Cave’s v ie w  as to  the  construction  
P a rt I I .  o f  th e  Schedule as expressed in  ^  
Moss Steamship Case (ante, p. 252 ; 130 L - -s 
R ep., a t p. 356 ; (1924) A . C., a t p. I 41'  ¡n 
preferab le to  m y  o p in ion  as expressed ^  
th e  same case (ante, pp . 142, 143; 128 h ’ , 
R ep., a t p. 717 ; (1923) 1 K .  B ., a t p- ^ ' A 
T he  conclusion a t w h ich  I  have a rrl.:0n 
as to  th e  c la im an ts ’ r ig h t  to  compensa . 
under the  In d e m n ity  A c t  is su ffic ien t to  d is t
o f  th is  appeal.

So m uch, however, has been said up1ion

th e  question o f w he the r th e  present Pe . ^ t s  
o f r ig h t  is a proceeding in  respect o f n e y 
under a c o n tra c t th a t  I  w il l give ^  
op in io n  upon th a t  p o in t. I t  appears °
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■"’h a t th e  Leg is la tu re  is in te n d in g  to  preserve 
under th e  prov iso  is the  case where pa rties  
have a c tu a lly  entered in to  a de fin ite  c o n tra c t 
and one o f the m  is seeking to  enforce i t ,  and 
no t to  a case where th e  la w  w i l l  a llow  a rem edy 
aris ing o u t o f an assumed c o n tra c t. The 
language o f B re tt ,  L .J . ,  in  M id la n d  R a ilw ay  v .
1Vith ington Local Board, e x a c tly  expresses m y  
'new  on th is  p o in t. H e  says (49 L .  T . Rep., a t 
P- 491 ; 11 Q. B . D iv .,  a t  p . 794) : “  I t  has 
heen urged th a t  th e  section does n o t a p p ly  
" 'hen  th e  ac tio n  is fo r  m oney had and received 
and the  t o r t  is w a ived . I  th in k  th a t  v iew  too 
narrow  ; and I  am  o f op in ion  th a t  wherevei 
re lie f is sought in  respect o f a n y th in g  done o i 
°n iit te d  to  be done under an in tended exercise 
° f  the  powers o f th is  A c t, th is  section applies. 
I t  has been contended th a t  th is  is an action  
ln  con tra c t, and th a t  whenever an ac tio n  is 
b rough t upon  a c o n tra c t, th e  section does n o t 
app ly . I  th in k  th a t  where an ac tio n  has been 
b rough t fo r  som eth ing done o r o m itte d  to  be 
done under an express con tra c t, th e  section 
does n o t a p p ly  ; accord ing to  th e  cases c ited  
an enactm ent o f th is  k in d  does n o t a p p ly  to  
Specific con tracts. A ga in , w hen goods have 
been sold, and the  price  is to  be pa id  upon a 
Quantum m eru it, th e  section w i l l  n o t a p p ly  to  
an ac tio n  fo r  the  price , because th e  re fusa l o r 
otn ission to  pay w o u ld  be a fa ilu re  to  com p ly  
' v*th the  te rm s o f th e  con tra c t and n o t w ith  the  
Provisions o f th e  s ta tu te . I t  m ay  be said 
lb a t  th is  is a case o f im p lie d  c o n tra c t. I  th in k  
th a t a rgum ent fa llac ious. N o  con tra c t was 
Urtended to  be entered in to  ; b u t  where m oney 
"'as pa id  under a m istake o f fa c t, the  judges 
held th a t  under th e  o ld  fo rm s o f procedure i t  
rn>ght be recovered back in  an ac tion  quasi- ex 
?°ntractu. T h is  is n o t a case where the  parties 
•utended to  con tra c t w ith o u t saying so in  
express te rm s .”

F o r these reasons th e  appeal, in  m y  op in ion , 
succeeds. The ju d g m e n t m ust be set aside, 
aud the  C row n m us t have the  costs here and
below.

Sc r u tt o n , L .J .— A  w e ll-kn ow n  sh ipp ing 
Company, T .  and J . B rock leb ank  L im ite d , 
bring a p e tit io n  o f r ig h t  ask ing fo r  th e  re tu rn  
o f some 35,0001. dem anded fro m  the m  b y  the  
.h ip p in g  C on tro lle r as a co n d itio n  o f his g ra n t- 

them  a licence under w h ich  one o f th e ir  
sblps cou ld  be purchased b y  a fo re ign  buyer, 
" 'b ic h  sum was pa id  over to  the E xchequer. 
A v ° ry , j  p as decided in  fa v o u r o f the  p e titione rs  
ahd the  C row n appeal.
. W hile  some po in ts  in  the  case are o f con

querable d if f ic u lty ,  some seem fa ir ly  clear.
be dem and o f a pa ym en t to  th e  C rown as a 

condition o f g ra n tin g  a licence seems on the  
U th o ritv  o f th e  W ilts  D a iry  case to  be “  le vy - 

m oney fo r th e  use o f th e  C row n w ith o u t 
consent o f P a rlia m e n t ”  c o n tra ry  to  th e  B i l l  o f  

*ghts and, there fore , illega l. I  am  unable to  
ee any d is tin c tio n  between th e  present case 

pUd th a t  decision o f the  House o f Lo rds .
Urther, I  am  clear th a t  th e  pa ym en t b y  the  

petitioners in  th is  case was n o t a v o lu n ta ry  
Paym ent so as to  p re ven t its  be ing recovered

[Ct . o f  A pf.

back. I t  was dem anded b y  th e  S h ipp ing  Con
tro lle r  colore o ffic ii as one o f th e  o n ly  te rm s 
on w h ich  he w o u ld  g ra n t a licence fo r  th e  
trans fe r. I t  was a case where in  A b b o tt ,  
C .J .’s language in  M organ  v . Palm er (2 B . &  C ., 
a t p. 735) : ”  B u t  i f  one p a r ty  has the  pow er 
o f saying to  th e  o th e r ‘ th a t  w h ich  you  requ ire  
sha ll n o t be done except upon th e  cond itions 
w h ich  I  choose to  impose ’ ”  ; or, in  th e  
language o f L itt le d a le , J . (2 B . &  C,., a t p. 739) : 
“  The p la in t if f  was m ere ly  passive, and sub
m itte d  to  pay the  sum cla im ed, as he cou ld  n o t 
o therw ise procure h is licence.”  I n  fa c t the  
pe tition e rs  made several enqu iries and p ro 
tests as to  the  le g a lity  o f the  c la im .

N e x t comes the  question w he the r before th e  
In d e m n ity  A c t  th e  sum ille g a lly  exacted b y  
the  S h ipp ing  C o n tro lle r cou ld be recovered 
fro m  the  C rown b y  p e tit io n  o f r ig h t.  I t  cou ld 
c lea rly  be recovered fro m  th e  S h ipp ing  C on
tro lle r  in  an action  against h im  persona lly  fo r  
an illega l ac t, o r w a iv in g  th e  to r t  he cou ld be 
sued in  assumpsit. The com m on indebitatus  
coun t o f  m oney had and received to  the  de
fendan ts ’ use was a regu la r rem edy fo r  m oney 
pa id  in  consequence o f an illega l dem and 
colore o ffic ii— B ulle n  and  Leake (3 rd  e d it.), 
p. 50, M organ  v . Palm er (sup.), Steele v .  
W illia m s  (sup.). B u t i t  is said th a t  the  m oney 
was ob ta ined  b y  a w rong , and th a t  th e  C rown 
cou ld do no w rong , wherefore p e tit io n  o f r ig h t  
cou ld n o t lie  fo r  an  alleged w rong  and, th e re 
fore, the re  was no to r t  to  w a ive , and, there fore , 
I  ga the r i t  was argued th a t  th e  C row n w ho had 
take n  th e  m oney ob ta ined  b y  th e  w rong  o f its  
servants in to  its  E xchequer cou ld  keep the  
m oney so ob ta ined . I  hope th is  is n o t accurate, 
as i t  does n o t seem a v e ry  c red itab le  pos ition  
fo r  the  C row n b y  its  advisers to  ta ke  up . I  do 
n o t see w h y  th e  fa c t th a t  th e  C row n cou ld n o t 
be sued fo r  damages fo r  th e  w rong  o f its  
servants prevents proceedings b y  p e tit io n  o f  
r ig h t  based on th e  im p lie d  c o n tra c t to  re tu rn  
resu ltin g  fro m  its  ta k in g  possession o f th e  
m oney o f th e  p la in t if f  ob ta ined  b y  th e  w rong  
o f its  servant. The executors o f a dead m an are 
n o t liab le  in  damages fo r h is to r t ,  b u t  m ay be 
liab le  i f  m oney o r p ro p e rty  has been take n  
fro m  th e  p la in t if f ’s estate and re ta ined  in  
the  estate o f th e  deceased. Bow en, L .J ., in  
h is learned ju d g m e n t in  P h illip s  v . H o m fra y  
(49 L .  T . Rep., a t p . 11 ; 24 Ch. D iv .,  a t 
p. 461), exp la ins th is , and lim its  th e  a p p lica tio n  
o f w a iv in g  the  to r t  to  cases where, independently  
o f the  w rong , th e  p la in t if f  can m ake a t i t le  to  
re lie f, as he can in  assumpsit where th e  de fendan t 
had take n  the  bene fit o f  m oney ille g a lly  o b 
ta in ed  fro m  th e  p la in t if f .  Salm ond on T o rts , 
6 th  e d it., p . 199, states the  p rinc ip les  thus  : 
“  There is, however, one ru le  w h ich  m ay  be 
la id  dow n w ith  confidence ; when th e  de fendan t 
has b y  means o f a t o r t  become possessed o f a 
sum o f m oney a t the  expense o f th e  p la in t if f ,  
the  p la in t if f  m ay a t his e lection sue e ith e r fo r  
damages fo r the  to r t  o r fo r  the  recovery o f th e  
m oney thu s  w ro n g fu lly  ob ta ined  b y  the  de
fen dan t, and th is  la tte r  ac tio n  (an ac tion  fo r  
m oney had and received b y  the  de fendant to

B r o c k l e b a n k  (T . a n d  J.) L im it e d  v . T h e  K in g .
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th e  use o f the  p la in t if f)  is based on an im p lie d  
c o n tra c t o f agency, the  de fendan t being 
f ic t it io u s ly  assumed to  have r ig h t fu l ly  received 
the  m oney as th e  p la in t if f ’s agent, and to  have 
fa ile d  to  pa y  i t  over to  his p r in c ip a l.”  In  m y  
v ie w  in  Steele v . W illia m s  (sup.) th e  rec to r, i f  
he rece ived th e  fees ille g a lly  dem anded, cou ld 
be sued in  assum psit as w e ll as the  c le rk . A n d  
in  m y  o p in ion  th e  C row n cou ld , before the  
In d e m n ity  A c t, be sued b y  p e t it io n  o f r ig h t  in  
assumpsit fo r  m oney received and k e p t b y  the  
E xchequer w h ich  had been ob ta ined b y  an 
illega l dem and o f the  servant o f th e  C row n. 
I  th in k  i t  w ou ld  be lam entab le  i f  th is  were 
n o t so.

So fa r th e  case is, in  m y  op in ion , clear. The 
d if f ic u lty  arises fro m  th e  language o f the  
In d e m n ity  A c t, w h ich  un d o u b te d ly  in  m any 
cases has abolished pe titio n s  o f r ig h t  against 
th e  C row n, and actions against the  servants 
o f th e  C row n w ith  th e ir  com m on la w  resu lts, 
and  su b s titu te d  proceedings before the  W a r 
Com pensation C o u rt w ith  d iffe re n t measures 
o f re lie f. A n d  i t  is said th a t  proceedings in  
th is  case b y  p e tit io n  o f r ig h t  have been barred 
b y  the  A c t, and th e  pe titione rs , hav ing  m istaken 
th e ir  rem edy, have lo s t a ll r ig h t  to  redress 
because th e y  are o u t o f tim e  fo r a c la im  before 
the  W a r Com pensation C ourt. The In d e m n ity  
A c t, b y  sect. 1, p ro h ib its  any legal proceeding, 
in c lu d in g  p e tit io n  o f r ig h t,  in  respect o f any 
m a tte r  done o r p u rpo rte d  to  be done b y  a 
se rvan t o f the  C row n in  good fa ith  in  the  execu
t io n  o f his d u ty . T h is  appears to  me to  cover 
th e  exaction  o f an illeg a l m oney c la im  fo r 
g ra n tin g  a licence, and an y  p e tit io n  o f r ig h t  
based on assumpsit on  account o f such dem and. 
I  do n o t th in k  th e  re te n tio n  o f m oney b y  the  
E xchequer so ille g a lly  dem anded b y  the  S h ip 
p ing  C o n tro lle r can be said n o t to  be an act, 
m a tte r, o r th in g  done. So fa r the  p e tit io n  o f 
r ig h t  is barred.

B u t the re  are exceptions to  the  ba r. There 
is a prov iso  th a t  th e  section sha ll n o t p reven t 
th e  in s titu t io n  o f proceedings in  respect o f any 
r ig h ts  under con tra c t. The r ig h t  to  sue in  
assumpsit is an obvious r ig h t  under con tra c t. 
A ssum psit fo r  m oney received to  the  use o f 
th e  p la in t if f  is one o f the  com m on indebitatus 
coun ts  b y  w h ich  “  sim ple con tracts  express o r 
im p lie d  resu ltin g  in  mere debts ”  were sued 
fo r— B u lle n  and Leake, 3 rd  ed it., p. 35. The 
language o f B re tt ,  L .J .  in  M id la n d  R a ilw ay  v . 
W ith ing ton  Local Board  (49 L .  T . Rep., a t 
p . 491 ; 11 Q. B . D iv .,  a t  p . 794), does n o t 
seem to  me to  touch  th is  p o in t. H e  was 
cons tru ing  an A c t w h ich  made no express 
reference to  con tracts  a t a ll. W e have here an 
A c t  w h ich  expressly excludes actions on 
“  con tracts .”  I t  was argued th a t  con tracts  
m ust be lim ite d  to  express con tracts, and n o t 
a llow ed to  cover “  im p lie d  con tracts  based on 
fic tions  ”  b u t  I  can see no reason fo r  such 
lim ita t io n  o f the  o rd in a ry  m eaning o f the  w ord  
”  co n tra c t.”  A re  the  im p lie d  con tracts  to  do 
a th in g  in  reasonable tim e  o r th a t  a sh ip  is 
seaw orthy to  be excluded ? A n d  i f  i t  is said 
“  o n ly  exclude im p lie d  con tracts  based on

fic tio n s ,”  we are leg is la ting , n o t in te rp re tin g - 
B u t the  exception  its e lf  is sub ject to  an 
exception , “  excep ting  cases where a c la im  f ° r  
paym en t o r com pensation can be b rough t 
under sect. 2 o f th is  A c t,”  and i t  is said th a t,  as 
persons w ho have incu rred  o r sustained any 
d irec t loss o r damage b y  reason o f in terference 
w ith  th e ir  p ro p e rty  o r business th ro u g h  the 
exercise o r pu rpo rte d  exercise o f any power u n d e r 
a n y  enactm ent re la tin g  to  the  defence o f the 
rea lm  can proceed in  the  W a r Compensation 
C o u rt to  recover paym en t o r com pensation fo r 
th a t  damage, these pe tition e rs  w ho have had to 
pay m oney ille g a lly  dem anded to  ob ta in  a 
licence to  sell th e ir  ships to  a fo re igner can 
proceed fo r  com pensation in  the  W a r Com
pensation C ourt.

The pos ition  is ra th e r curious. The  p e ti
tioners desired to  sell fo u r ships to  the  foreigner- 
The S h ipp ing C o n tro lle r refused perm ission f ° r 
three o f the  ships and g ran ted  i t  fo r  one, °n  
d it io n  (in te r a lia )  o f pa ym en t o f the  35,00m- 
cla im ed in  th is  case. T he  s ta tu to ry  position 
was th a t  b y  the  A c t  o f 1915 no trans fe r o f *  
B r it is h  ship to  a person n o t qua lified  to  ow n i 
should be made w ith o u t the  consent o f the 
B oa rd  o f T rade . B y  the  New  M in is tries  and 
Secretaries A c t 1916 (6 &  7 Geo. 5, c. 68), s. 
th e  S h ipp ing  C o n tro lle r was appo in ted  to  take 
such steps as he th in k s  best fo r  m a in ta in in g  
e ffic ien t supp ly  o f sh ipp ing , w ith  such powers 
as he m ay o b ta in  b y  Orders in  Council trans
fe rr in g  h im  th e  powers o f o th e r Governrnen 
departm ents  o r under Defence o f the  Realm 
R egu la tions. N o  O rder in  Council was made 
tra n s fe rrin g  the  powers o f the  B oa rd  o f Trac 
to  the  S h ipp ing  C on tro lle r, b u t  in  practice tn  
B oa rd  o f T rade d id  n o t g ive assent unless they 
had the  consent o f the  S h ipp ing C ontro lle r• 
The la tte r  p u rpo rte d  to  ac t under reg. 
o f the  Defence o f the  R ea lm  Regulation^ 
w h ich  forbade purchase o f ships w ith o u t h t ’ 
consent. W hen the  pe tition e rs  app lied  to  th  
W a r Com pensation C o u rt fo r  com pensation 
in terfe rence w ith  th e ir  business b y  the  Pr°  
h ib it io n  o f  sale o f the  th ree  ships, th e y  vV<T_ 
refused on the  grounds : (1) T h a t the  loss 
caused b y  th e  p rov is ions o f th e  sta tu tes and ® 
b y  the  ac tio n  o f the  S h ipp ing  C o n tro lle r. T h  ’ 
I  th in k ,  was correct. (2) T h a t the  petitioned 
were n o t purchasers, and, there fore , '  
S h ipp ing C o n tro lle r ’s re fusa l cou ld n o t h a '<rlit

can
been under R e gu la tio n  39cc. I f  th is  is r ,y  
the  C o n tro lle r’s im p o s itio n  o f cond itions c' 
h a rd ly  have been under 39cc, b u t  I  th in k  i t ^ 
w rong as, in  m y  v iew , th e  C o n tro lle r p u rp o rt 
to  ac t under R e gu la tio n  39cc. (3) T h a t
re fusa l o f the  S h ipp ing  C o n tro lle r was no t un  ̂
an y  reg u la tion . I  also d o u b t the  accuracy’ . 
th is . (4) T h a t a refusal to  p e rm it a prohiW  
trans fe r is n o t a d ire c t and p a rtic u la r im  
ferenoe w ith in  the  m eaning o f the  Ind em 1» 
A c t. T h is  reason, i f  va lid , w ou ld  seem to  apP - 
to  the  present ease. ,,.i r

H ow ever, the  question is n o t wTh a t the  ’ 
Com pensation C o u rt w ou ld  have done w ith  
c la im . I  suspect th e y  w ou ld  have re jected ^  
and there  w ou ld  have been an appeal-
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question is w hethe r the  ac tio n  o f the  S h ipp ing 
C ontro lle r comes w ith in  th e  language o f sect. 2 
° f  the  In d e m n ity  A c t. I t  is c lear fro m  the  
decisions o f th e  House o f Lo rds  in  the  Moss  
Steamship Company v . Board o f Trade (sup.), 
and o f th is  co u rt in  B lack  v . A d m ira lty  Com
missioners (sup.), th a t  these words have to  be 
s tr ic t ly  construed , and fro m  the  decision o f the  
House o f Lo rds  in  Attorney-General v . R oyal 
M a il Steam Packet Company (sup.), th a t  i t  is 
im possible to  exclude fro m  them  c la im s in  
con trac t based on w ro n g fu l acts. B u t  g iv in g  
the best consideration I  can to  th e  m eaning o f 
the  In d e m n ity  A c t  I  th in k  to  refuse perm ission 
to  sell one’s p ro p e rty  except on th e  u n ju s tifie d  
term s o f pay ing  a sum o f m oney, is in terference 
' 'o t l i  p ro p e rty  o r business w h ich  causes d ire c t 
loss o r damage, th a t  is th e  sum ille g a lly  de
manded. I  also th in k  th a t  the  dem and o f m oney 
was made in  p u rp o rte d  exercise o f a Defence o f 
Realm  R egu la tion .

The resu lt is th a t  as a c la im  fo r  com pensation 
could be b ro u g h t under sect. 2 o f the  In d e m n ity  
A c t, the  exception  to  sect. 1 o f  cla im s in  con
t a c t  does n o t a p p ly , and, there fore, th e  p e tit io n  
° f  right, is ba rred  b y  sect. 1 o f th e  In d e m n ity  
A c t, and th e  c la im  in  the  W a r Com pensation 
L o u r t  w o u ld  be ba rred  b y  lapse o f t im e . I  
Regret th a t  the  c la im an ts , w ho, in  m y  v iew , 
have suffered a w rong  a t la w , should be de- 
Prived o f th e ir  rem edy b y  a m isunderstand ing 
° f  the  obscure language o f the  In d e m n ity  A c t, 
a ,|d I  m ay  be p e rm itte d  to  reg re t th a t  the  
G overnm ent in  these circum stances should keep 
m oney ille g a lly  ob ta ined , b u t I  can do no m ore 
fha n  regret. The appeal m ust be a llow ed w ith  
costs here and  below .

Sa r g a n t , L .J .— As regards the  f irs t  tw o  
questions raised on th is  appeal, I  am  in  com 
plete accord w ith  the  ju d g m e n t o f A v o ry , J . 
Phe ille g a lity  o f the  dem and b y  th e  S h ipp ing 
c o n tro lle r  is established b y  the  decisions o f th is  
^ u r t ,  and o f the  House o f Lo rds, in  A tto rney- 
'general v . W ilts  U n ited  D a irie s  (sup.) A n d  
chat th e  paym en t b y  the  supp lian ts  was made 
Under com pulsion , and  was p r im  A fa c ie  recover
able b y  the m , fo llow s fro m  th e  p rinc ip les  o f 
cbe ju d g m e n t in  M organ  v . Palm er (sup.). I t  
Seems to  me unnecetsary to  sav m ore on these
Points.

The rea l s treng th  o f the  case fo r  the  ap pe lla n t 
*es in  the  p ro te c tive  prov is ions o f the  I n 

de m n ity  A c t  1920. In  m y  ju d g m e n t, and here 
. th in k  I  am  n o t d iffe rin g  fro m  the  learned 
P l,lge, the  illega l exac tion  b y  th e  Shipp ing 
u°U tro lle r o f th e  percentage in  question was 

au act done in  good fa ith  and done o r p u r 
ported to  be done in  th e  execution  o f the  d u ty  ”  
°  , the  S h ipp ing  C ontro lle r, and so is p r im ó  facie  

• th in  the  exem ption  o f sect. 1, sub-sect. 1, o f 
Oe Afct ; and acco rd ing ly  the  C rown is pro tected 
mess in  th e  a rgum en t the  case can be b ro ug h t 
'th in  the  saving te rm s o f the  prov iso  to  

e° t .  x, sub-sect. 1. N ow  as to  th is  a rgum en t 
j.1' beha lf o f  the  C row n is tw o -fo ld . In  the  

st  place i t  is contended before us, as i t  was 
c° ntended before the  learned judge , th a t  the  

Se is one in  w h ich  a c la im  fo r paym en t o r

com pensation cou ld have been b ro u g h t under 
sect. 2 o f th e  A c t, and, acco rd ing ly , th a t  the  
case is one w ith in  the  exception to  th e  prov iso  
to  sect. 1, sub-sect. 1 ; and, in  the  second 
place, i t  is argued before us fo r  the  f irs t  tim e  
th a t  the  present proceedings are n o t, in  th e ir  
tru e  v iew , proceedings in  respect o f "  r ig h ts  
under o r alleged breaches o f con tra c t ”  w ith in  
sub-head (b) o f the  prov iso .

As regards th e  f irs t  o f  these argum ents the  
learned judge  has fou nd  against the  C row n on 
th e  ground th a t  the re  is n o t su ffic ien t evidence 
o f the  supp lian ts  h a v in g  suffered an y  loss, and 
acco rd ing ly  th a t  a c la im  fo r  com pensation 
cou ld n o t be b ro u g h t b y  them  under sect. 2 o f 
the  A c t. B u t I  canno t agree w ith  th is  reason
ing, w h ich  seems to  me to  destroy a ltoge ther 
the  in it ia l fun dam e n ta l r ig h t  o f th e  supp lian ts  
to  recover a n y th in g  w hateve r. I n  m y  ju d g 
m en t, i t  is a co n d itio n  precedent o f an y  r ig h t  
on the  p a r t o f the  supp lian ts  to  recover fro m  
the  C row n in  th e  present proceedings th a t  th e y  
should have suffered loss fro m  th e  illeg a l 
exaction  o f the  S h ipp ing  C o n tro lle r, and the  
absence o f p ro o f o f th a t  loss is as fa ta l an 
ob je c tion  to  an y  c la im  in  th e  present proceed
ings, as to  a c la im  fo r  paym en t o r com pensation 
under sect. 2 o f the  A c t.

A n  a d d itio n a l a rgum ent, however, has been 
been p u t fo rw a rd  b y  the  supp lian ts  to  show 
th a t  th e ir  c la im  was n o t capable o f be ing 
b ro u g h t under sect. 2 o f th e  A c t. T hey  say, 
and say t r u ly ,  as a m a jo r prem ise th a t,  hav ing  
regard to  P a r t I I .  o f  the  Schedule to  th e  A c t, 
those losses can o n ly  be recovered under sect. 2 
w h ich  resu lt fro m  a d ire c t and p a rtic u la r in te r ;  
ference w ith  th e  business o r p ro p e rty  o f c la im 
ants. A n d  th e y  allege b y  w ay o f m in o r 
premise th a t,  even i f  the  exa c tion  b y  th e  
S h ipp ing  C o n tro lle r was a d ire c t in terfe rence 
w ith  the  business o f the  supp lian ts , i t  was 
nevertheless an in terfe rence resu ltin g  fro m  a 
general code o r reg u la tion  o f the  S h ipp ing  
C on tro lle r, and so cannot p ro p e rly  be regarded 
as a “  p a rtic u la r in terfe rence such as to  ju s t i fy  
an aw ard  o f com pensation under sect. 2 .”  In  
m y  ju d g m e n t, however, th is  a rgum en t fa ils  as 
to  its  m in o r prem ise. I t  is tru e  th a t  in  exer
c ising his d iscre tion  as to  p e rm itt in g  the  sale o f 
the  M a n v a rr i the  S h ipp ing  C o n tro lle r p ro 
fessed to  and d id  deal w ith  the  supp lian ts  in  
accordance w ith  ce rta in  general p rinc ip les 
enunciated in  the  secre ta ry ’s le tte rs  o f the  3rd 
and 5th- Dec. 1919. A n y  fa ir  exercise o f d is 
cre tion  in  a great num ber o f som ewhat s im ila r 
cases m us t a lm ost necessarily in vo lve  the  fo rm u 
la tio n  o f ce rta in  general p rinc ip les o f th e  k in d , 
as a gu ide to  th e  conduct o f the  a u th o r ity  exe r
c ising th e  d iscre tion . B u t nevertheless the  
ac tu a l decision o f the  S h ipp ing C o n tro lle r in  the  
sup p lian ts ’ case, in v o lv in g  a* i t  d id  the  w a ive r 
o f the  f irs t o f  the  three cond itions, nam ely, 
th a t  as to  new construc tion , and th e  f ix in g  o f 
the  percentage a t the  m ax im um  ra te  o f 15 per 
cen t., was in  m y  ju d g m e n t a p a r tic u la r  in d i
v id u a l decision, am o un ting  to  a d irec t p a rtic u la r 
in terfe rence w ith  the  supp la in ts ’ business by  
im posing as cond itions on th e  sale o f the
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M a rw a rr i th a t  she should tra d e  w ith  the  U n ite d  
K in g d o m  fo r  a year, and th a t  15 per cen t, o f  the  
purchase m oney should be pa id  to  th e  S h ipp ing 
C on tro lle r. The reasoning o f th is  c o u rt in  the  
recent case o f B lack  v . A d m ira lty  Commis
sioners (sup.) seems to  sup po rt th is  v iew . I t  
was the re  in tim a te d  th a t  as against a c la im  b y  
th e  bu ilde rs  as d is tingu ished fro m  the  sh ip 
owners the  ac tio n  o f the  M in is try  w o u ld  have 
been he ld  to  be a d ire c t p a rtic u la r in terfe rence.

As against th is  v iew , however, a tte n tio n  was 
called to  th e  fa c t th a t  in  the  W a r Com pensation 
C ourt the  supp lian ts  had a tte m p te d  to  o b ta in  
com pensation fo r  the  re fusa l o f th e  S h ipp ing  
C o n tro lle r to  a llow  the  sale o f three o th e r 
vessels o f th e irs  s im ila r in  m an y  respects to  the  
M a rw a rr i,  and  have had th e ir  c la im  dismissed. 
B u t th a t  c la im  was o b v io us ly  q u ite  d iffe re n t 
fro m  the  present. There th e  S h ipp ing  Con
tro lle r  had k e p t e n tire ly  w ith in  his s tr ic t  legal 
p o s itio n  b y  s im p ly  re fus ing perm ission, and 
a n y  loss to  th e  supp lian ts  arose fro m  the 
general re s tr ic tio n  im posed on th e  sale o f 
vessels unde r s ta tu to ry  a u th o r ity ,  and cou ld 
n o t p ro p e rly  be a ttr ib u te d  to  a m ore discre
t io n a ry  refusal o f th e  S h ipp ing C o n tro lle r to  
rem ove th a t  re s tr ic tio n  in  p a r tic u la r  cases. 
In  m y  ju d g m e n t, the re fo re , th e  sup p lian ts ’ 
present c la im  is ba rred  b y  sect. 1 o f th e  In 
d e m n ity  A c t  1920, as ha v in g  been one th a t  
cou ld  have been b ro u g h t under sect. 2 o f the  
A c t.

T he  second con ten tio n  o f th e  C rown— nam ely, 
th a t  to  p u t i t  s h o rtly  the  present c la im  is n o t 
in  respect o f r ig h ts  unde r c o n tra c t, was n o t 
raised in  the  c o u rt be low  ; b u t i t  is one o f 
some im portance  and deserves care fu l con
s idera tion . T o  apprecia te  i t ,  one m ust f irs t o f 
a l l realise the  w a y  in  w h ich  th e  supp lian ts  p u t 
th e ir  c la im . T h is  is, as I  understood counsel’s 
a rgum ent, as fo llow s : T he  c la im  against the  
S h ipp ing  C o n tro lle r h im se lf was in  to r t .  B u t  
th e  Crown canno t c o m m it an ac tionab le  to r t ,  
and th e  S h ipp ing  C o n tro lle r canno t have been 
th e  agent o f th e  C row n fo r  th is  purpose. Hence 
th e  o n ly  cause o f ac tio n  o f the  supp lian ts  
aga inst th e  C row n arose b y  reason o f the  
C row n ha v in g  received fro m  the  S h ipp ing 
C o n tro lle r th e  proceeds o f his t o r t  w ith  notice 
the reo f, or, a t an y  ra te , w ith o u t be ing a p u r
chaser fo r  va lue w ith o u t no tice— see C alland  v . 
L o yd  (sup.) ; H e ilb u t v . N e v ill (sup.). A n d  
th is  sole rem edy is b y  w ay o f assumpsit, th a t  
is, b y  v ir tu e  o f a t least an  im p lie d  con tra c t. 
There fore, i t  is said th e  case fa lls  w ith in  sub
head (b) o f  the  prov iso  to  sub-sect. 1 o f the  
A c t  ; and, proceedings ha v in g  been in s titu te d  
w ith in  one yea r fro m  th e  te rm in a tio n  o f the  
w a r the  r ig h t  o f the  supp lian ts  is n o t barred . 
E ve n  if ,  w h ich  is n o t a d m itte d , an action  
against the  S h ipp ing  C on tro lle r h im se lf, had he 
n o t pa rted  w ith  th e  m oney, cou ld n o t have 
been sustained, because th e  f irs t  and p rin c ip a l 
rem edy against h im  was in  to r t ,  and, there fore, 
was barred b y  the  A c t, and even i f  the re fore 
th e  ac tio n  against h im  on an im p lie d  con tra c t 
cou ld  on ly  have been pursued secondarily , and 
upon  a w a iv e r o f to r t ,  th e  case against the

Crown on im p lie d  c o n tra c t is said to  be 
s tronger, because the re  never was an y  o ther 
rem edy against th e  Crown.

T o  th is  i t  is rep lied  b y  th e  C orw n tha t' 
w he the r th e  c la im  in  im p lie d  c o n tra c t is p u r ' 
sued against th e  C rown or, had th e  proceeds 
been re ta ined  b y  h im , against th e  Shipp1®» 
C on tro lle r, the  m a in  and necessary constituen t 
o f the  cause o f ac tio n  is t o r t  ; th a t  unless the 
supp lian ts  pleaded (as th e y  d id  in  fa c t plead) 
and p roved  th is  to r t  th e ir  ac tion , whether 
against the  C row n o r against th e  Shippiuf? 
C on tro lle r, m ust necessarily fa il ; th a t  according 
to  an y  o rd in a ry  use o f language the re  never 
was in  fa c t a n y  c o n tra c t a t a ll between th e 
supp lian ts  and th e  C row n ; th a t  i t  was con
tra c ts  in  the  o rd in a ry  sense th a t  were being 
dea lt w ith  b y  sub-head (b) o f  th e  proviso r 
and th a t  th e  m a in  and  p r in c ip a l cause o f ac tion  
— nam ely, th a t  against th e  S h ipp ing  C ontro lle r 
fo r  t o r t  ha v in g  been barred b y  th e  genera 
words o f sect. 1 i t  w o u ld  be de feating  tn e 
general purpose o f th e  section to  preserve 
e ith e r against th e  S h ipp ing  C on tro lle r (had he 
re ta ined  the  proceeds) or, as th in gs  are, agains 
the  C row n an a lte rn a tiv e  rem edy based up® 
an im p lie d  c o n tra c t o r  qu as i-con trac t merely 
in tro du ced  b y  res ting  on a legal f ic tio n .

In  m y  ju d g m e n t th is  re p ly  o f the  Crown 1 
sound and should p re va il. I  canno t th in k  th» 
th e  saving b y  sub-head (b) o f  “  r ig h ts  under a  ̂
alleged breach o f  c o n tra c t ”  extends to  any 
th in g  b u t de fin ite  substan tive  con tracts, 0 
includes r ig h ts  a ris ing  fro m  im p lic a tio n  °  
con tracts  unde r legal fic tion s  ; p a rtic u la r I  
when these im p lica tio n s  arise in c id e n ta l y 
fro m  transactions w h ich  in  themselves p rim a ri > 
co n s titu te  to r ts , and  are in  th a t  regard dea 
w ith  b y  th e  A c t  and rendered non-actionab - 
A n d  th is  v ie w  o f th e  m a tte r derives eonside 
able suppo rt fro m  the  decisions in  Waterhou* 
v . Keene (sup.) and M id la n d  R a ilw ay  ' 
W ith ing ton  Local B oard  (sup.). I t  is no don 
tru e  th a t  in  the  la tte r  case th e  ba r extend« 
n o t o n ly  to  acts b u t  to  omissions, w h ile  in  
A c t  o f 1920 “  acts, m a tte rs  o r th in gs  do ne ^ 
alone are m en tioned  and p ro tected . B u t he 
th e  exaction  o f the  percentage was clearly 
ac t o r th in g  done, and I  canno t assent to  
c la im a n t’s p ro po s ition  th a t  the  cause o f ac t’ . 
against the  Crown was its  om ission to  refu . 
the  percentage. I f  th a t  a rgum ent were so« ^  
the  cause o f ac tio n  in  the  case o f any 
m ig h t be said to  be the  om ission to  m ake g° ^  
the  loss occasioned the re by . The case ^  
Umphelby v . M aclean (sup.), w h ich  was inU (;0 
pressed b y  the  respondents, is n o t so close 
the  present case as th e  tw o  ju s t  previou 
referred to . A n d  a p a rt fro m  the  ra th e r ^  
sa tis fa c to ry  and con flic tin g  cha racter o f re£k̂ ed 
g iven fo r  the  decisions, i t  is to  be obse1^ . 
th a t  th e  language o f th e  A c t the re  was '  
d iffe re n t fro m  th a t  o f the  A c t  now  in  ques 1 ^ 
The A c t the re  gave no general p ro tec tion . ^  
barred cla im s against the  pa rish  o n ly  and s 
against the  de fendant ; and fu r th e r  stress 
la id  in  a t least one o f the  judgm en ts  on th<e 
in  the  A c t o f the  w o rd  “  amends ”  as ind ica
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that any claim barred must have been one for 
unliquidated damages only, and so could not 
include a claim against the parish for the 
definite ascertained amount actually received 
hy them.

On both these grounds I think that the 
Indemnity Act applies, and that the appeal 
should be allowed with costs.

A ppea l allowed.

Solicitors : for the appellant, S olic ito r to the 
Board o f Trade ; for the respondents, Rawle, 
■Johnstone, and Co., for H i l l ,  D ick inson , and Co., 
Liverpool.

Thursday, J u ly  31, 1924.
{Before Bankes, Scrutton, and Atkin, L .J J .)  
H . A. Brigiitman and Co . v . Bunge y Born 

Limitada Sociedad. (a) 
appeal from the king’s bench division.

C harter-party  —■ Demurrage —  Delay due to 
labour troubles— Government p ro h ib itio n  o f 
export— Charterer's op tion  as to cargo—  
Charterer's duty to sh ip  alternative cargo.

A  sh ip  was chartered to proceed to the R iver  
Plate and there to receive a f u l l  and complete 
cargo o f wheat, and  (or) maize and (or) rye. 
The sh ip  was to be loaded at a certain rate 
otherwise demurrage to be p a id  by the charterers. 
A n d  i t  was fu rth e r provided that i f  the cargo 
could not be loaded “  by reason o f obstructions 
• . . beyond the control o f the charterers on
the ra ilw ays  ”  no cla im  fo r  demurrage should be 
made by the owners, and in  the event o f the 
export o f g ra in  being p roh ib ited  the charter 
was to be n u ll and void. The sh ip  began to 
load wheat, but ow ing to labour troubles delay 
was caused and before the loading was completed 
the Government p roh ib ited  the export o f wheat. 
Thereupon the charterers began loading maize 
and completed the cargo therewith. The owners 
thereupon claimed demurrage and the matter 
went to a rb itra tion . The um p ire  fo u n d  that a 
“  ca'canny "  movement o f men on the ra ilw a y  
caused a delay o f s ix  days which were coincident 
w ith  the delay caused by the p ro h ib it io n  o f export 
and he held that the charterers were not bound 
to load maize u n t il a reasonable tim e had 
elapsed to enable them to see whether the p ro 
h ib itio n  o f the export o f wheat would be w ith 
drawn. A ccord ing ly  he held them liable fo r  
demurrage fo r  a period  o f fo u r  days and  
nineteen hours, 
an appeal by the charterers :

■Held, that the charterers were not protected by the 
exception clause : per Bankes, L .J .  upon the 
ground that they could not re ly on the “ ca'canny"  
movement since the refusal by the men to work  
to the ir f u l l  d id  not prove an obstruction on the 
ra ilw a y  w ith in  the m eaning o f clause 30 ; and  
Per Scrutton and A tk in , L .J J .  upon the 
ground that the “  ca'canny "  movement and the 
obstruction i t  caused to the loading d id  not come

*9 Reported by E d w ar d  J. M . Ch a p l in , Esq., B a rrls te r-a t- 
Law.

[ A p p .

w ith in  the exceptions which referred to the 
ra ilw ays in  the p o rt o f loading d irec tly  con
nected w ith  the actua l loading which were 
obstructed.

H e ld  fu rth e r, that the charterers were entitled to a 
reasonable in te rva l o f tim e in  order to enable 
them to deal w ith  the altered conditions. 

Decision o f Bailhache, J .  varied.

Appeal b y  th e  charterers fro m  th e  decision o f 
B ailhache, J ., repo rted  156 L .  T . Jo u r. 51, upon 
a special case sta ted  b y  an a rb itra to r .

B y  a c h a rte r-p a rty  da ted  th e  14th A p r i l 
1920 th e  steam ship Castlemoor was to  proceed 
fro m  M on te  V ideo to  R osario  and the re  to  
receive fro m  the  charterers o r th e ir  agents 
a fu l l  and com plete cargo o f w hea t, and (or) 
m aize and  (or) rye. The charte rers were 
bound to  sh ip  a fu l l  cargo, b u t  th e y  had the  
o p tio n  o f sh ipp ing  o th e r la w fu l m erchandise. 
La y-da ys  were n o t to  commence before the  
10 th  M ay. The sh ip  was to  be loaded a t the  
ra te  o f 500 tons per ru n n in g  day , otherw ise the  
respondents were to  pa y  dem urrage a t the  ra te  
o f 2501. per day. I t  was p rov ided  b y  clause 30 
th a t  i f  th e  cargo cou ld  n o t be loaded b y  reason 
o f r io ts , c iv i l com m otions, o r o f a s tr ike  o r lo c k 
o u t o f an y  class o f w o rkm en  essential to  th e  
load ing  o f th e  cargo, o r b y  reason o f obstructions 
o r stoppages beyond th e  co n tro l o f the  c h a r
terers on th e  ra ilw a ys  o r in  th e  docks o r o th e r 
load ing  places, th e  tim e  fo r  load ing  should n o t 
coun t d u rin g  th e  continuance o f such causes, 
and in  case o f an y  de lay b y  reason o f the  before- 
m entioned causes no c la im  fo r  dem urrage should 
be made b y  the  owners. I n  th e  event o f the  
e x p o rt o f g ra in  be ing p ro h ib ite d  fro m  th e  
load ing  p o r t the  cha rte r was to  be n u ll and v o id . 
The Castlemoor proceeded to  R osario . H e r 
lay-days began to  ru n  a t m id n ig h t on  the  
19 th /20 th  M ay, and ran  fo r  eleven days sixteen 
hours. Lo ad ing  began on th e  2 0 th  M ay and 
fin ished on the  15 th  June. The owners cla im ed 
dem urrage fro m  th e  e x p iry  o f th e  lay-days a t 
4 p .m . on th e  4 th  June to  the  com p le tion  o f the  
load ing . The  charte rers cla im ed th a t  th e  
de lay was due to  causes p ro v id ed  fo r  b y  th e  
cha rte r, and contended th a t  no dem urrage was 
due. The fac ts  as to  th e  causes o f de lay found  
b y  the  um p ire  o r agreed were th a t  fro m  the  
4 th  to  the  11th June 1920 the  load ing  o f w heat 
was p ro h ib ite d  b y  th e  A rgen tine  G overnm ent, 
and th a t  fro m  th e  15th M ay to  the  6 th  June 
there  was a “  go slow ”  o r  “  ca’canny ”  m ove
m en t o f m en on th e  C entra l A rgen tine  R a ilw a y , 
w h ich  caused de lay in  b rin g in g  the  cargo down 
to  R osario , b u t  d id  n o t a ffect the  ac tua l process 
o f load ing , a lth ou gh  i t  caused a de lay o f  s ix  
days w h ich  were co inc iden t w ith  the  de lay 
caused b y  th e  p ro h ib it io n  o f  e xp o rt. The 
um p ire  fou nd  th a t  the  charte rers were e n title d  
to  load w hea t and were n o t bound to  load maize 
u n t il a reasonable tim e  had elapsed to  enable 
the m  to  see w hethe r th e  p ro h ib it io n  o f th e  e x p o rt 
o f w hea t w o u ld  be w ith d ra w n , and th a t  the  
reasonable tim e  had n o t elapsed b y  th e  10th 
June w hen in  fa c t th e y  began to  load maize, 
and he aw arded th e  owners dem urrage fo r the

H .  A .  B r i g h t m a n  a n d  C o . v . B u n g e  y  B o r n  L i m i t a d a  S o c i e d a d .
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period  fro m  the  10th June to  th e  15th June a t 
th e  ra te  agreed, am o un ting  to  1 108/. In  a 
special case sta ted  fo r  th e  o p in ion  o f the  cou rt, 
th e  um p ire  fou nd  th e  foregoing facts and also 
th a t  the re  was no congestion o f sh ipp ing  a t 
Rosario  a t th e  m a te ria l t im e , and there was no 
reason w h y  the  charte rers should not, have had 
a fu l l  cargo ready fo r  the  steam er on her a rr iv a l.

Ba ilhache , J . he ld  th a t  as the  charterers 
cou ld  have had a fu l l  cargo ready before the  
sh ip  a rrived , th e  de lay on th e  ra ilw a y  was no 
excuse fo r  th e ir  de lay in  load ing . E ven  i f  th e y  
d id  n o t have a cargo ready, th e y  cou ld have 
loaded fro m  shore instead o f from  tru c k . The 
G overnm ent p ro h ib it io n  o f the  exp o rt o f w heat 
was no defence e ithe r, as th e  cha rte re rs  had 
under the  c o n tra c t th e  a lte rn a tiv e  o f load ing 
maize. The owners were the re fo re  e n title d  to  
dem urrage fo r  th e  s ix  days covered b y  the  
pe riod  o f p ro h ib it io n  and o f th e  ra ilw a y  troub le  
in  a d d itio n  to  the  dem urrage aw arded b y  the  
um p ire .

The charterers appealed.
R. A . W righ t, K.C,., Jow itt, K .C ., and V an  

Breda fo r  th e  appe llants.

M a cK in n o n , K .C ., A . T . M il le r ,  K .C ., and 
Le Quesne fo r  the  respondents.

Cur. adv. vu lt.

Bankes, L .J .— The appe llan ts  are the  cha r
te rers and th e  respondents are the  owners o f 
th e  steam ship Castlemoor, w h ich  the  appe llan ts  
cha rte red to  c a rry  a cargo fro m  Rosario  to  
E urope . The vessel a rr iv e d  a t R osario , and 
her lay-days com m enced to  ru n  a t m id n ig h t 
on  th e  19th M a y  1920. A t  th e  ra te  o f load ing  
p ro v id e d  fo r  in  th e  c h a rte r-p a rty  the  la y  tim e  
exp ired  a t 4 p .m . on the  4 th  June. Lo ad ing  
was n o t, in  fa c t, com ple ted u n t i l  the  15th June, 
a t 11 a.m . The respondents c la im ed dem urrage 
fo r  te n  days n ineteen hours a t the  agreed ra te . 
The c la im  was referred to  a rb itra t io n . The 
um p ire  s ta ted his aw ard  in  the  fo rm  o f a special 
case. S ub ject to  the  op in ion  o f the  cou rt, he 
a llow ed dem urrage fro m  4 p .m . on th e  10th 
June to  11 a .m . on the  15th June, v iz ., fo u r  days 
nineteen hours. The appe llan ts m oved to  set 
aside th e  aw ard , and th is  m o tio n  came on fo r 
hearing  before B a illhache, J . a t th e  same tim e  
as the  special case. The learned judge  d is 
missed th e  m o tio n , b u t va ried  th e  aw ard b y  
a llow in g  dem urrage fo r  s ix  a d d itio n a l days. 
F ro m  th is  decision th e  present appeal is b ro ug h t. 
I  see no reason fo r  in te rfe r in g  w ith  the  ju dg e ’s 
v iew  th a t  no ground  was shown fo r  se tting  
aside the  aw ard . W he the r the  um p ire ’s 
o rig in a l v iew , o r the  ju dg e ’s amended v iew , as 
to  the  allowance o f dem urrage is r ig h t depends 
upon the  con s tru c tion  to  be placed upon the  
ch a rte r-p a rty , and its  ap p lica tio n  to  the  facts 
as found  b y  the  um p ire .

The m a te ria l prov is ions o f the  c h a rte r-p a rty  
are (a) th a t  the  shipowners bound themselves 
to  receive a fu l l  and com plete cargo o f w heat 
and (or) m aize and (or) rye  w ith  an o p tio n  to  the  
charterers o f sh ipp ing  ce rta in  o th e r la w fu l 
m erchandise ; (b) th a t  the  steamer should be

[A p p .

loaded a t the  ra te  o f 500 tons per ru n n in g  day* 
Sundays and ho lidays excepted, otherw ise 
dem urrage should be payab le ; and (c) th a t  the 
load ing  should be sub ject to  the  exceptions 
contained in  clause 30, the  m a te ria l p a r t o f 
w h ich  is in  the  fo llo w in g  te rm s : “  I f  the  cargo 
cannot be loaded b y  reason o f . . .  a 
s tr ik e  . . .  o f  any class o f w o rkm en essen
t ia l to  th e  load ing  o f the  cargo o r b y  reason 
o f obstructions o r stoppages beyond the  con tro l 
o f the  charterers on the  ra ilw a ys  o r in  the  docks 
o r load ing  places . . . the  tim e  fo r  loading
. . . sha ll n o t coun t d u rin g  the  continuance
o f such causes.”

The appe llan ts contend th a t  th e y  are con)' 
p le te ly  p ro tected  b y  the  prov is ions o f th is  
clause, and th a t  no dem urrage is payable. T he ir 
con ten tion  upon the  facts as found  b y  the 
um p ire  is th a t  an y  de lay in  load ing  the  cargo 
was due to  obstructions o r stoppages beyond 
the  appe llan ts ’ con tro l on  th e  ra ilw ays  o r *n 
th e  docks o r o th e r load ing  places. I t  lies upon 
the  appe llan ts to  sa tis fy  the  co u rt th a t  the  
um p ire  has found  the  facts in  such a w a y  as to  
b r in g  clause 30 in to  opera tion . The question 
w hethe r the  clause applies o n ly  to  the  opera
t io n  o f load ing , o r w hethe r i t  extends to  a 
b r in g in g  dow n o f a cargo does no t arise unless 
the  um p ire  has found  th a t  a cargo existed and 
th a t  an  ob s tru c tio n  on th e  ra ilw a ys  existed, 
to  b o th  o f w h ich  the  clause cou ld ap p ly . *rl 
m y  op in ion  the  appe llan ts ’ case breaks down 
on th is  las t p o in t. The fin d in g  o f the  umpir® 
on b o th  questions is con ta ined in  paragraph 
19 o f the  special case. H e  finds : “  On the 
15 th  M ay  1920 the re  b roke  o u t on th e  Centra* 
A rgen tine  R a ilw a y  a m ovem ent on the  
o f the  men, w h ich  was described as a ‘ go slow 
o r ‘ ca’canny ’ m ovem ent, and lasted t i l l  the 
6 th  June. I t  was a concerted scheme on the  pa rt 
o f the  employees o f the  com pany, designed to 
force th e  com pany to  w ith d ra w  ce rta in  regula
tions  w h ich  the  G overnm ent had compel!*- 
them  to  impose, and w h ich  were obnoxious to 
the  men. The m ethod  adop ted b y  the  m en was 
to  con tinue a t w o rk  d u rin g  p rope r w ork ing  
hours, b u t b y  means o f an e x tra v a g a n tly  stric 
adherence to  the  various rules o f the  com pan-' 
in  regard to  th e  w o rk in g  o f tra ffic  and the 
perform ance o f th e ir  o rd in a ry  duties, so to 
de lay th e  w o rk in g  o f  th e  tra ff ic  as to  reduce 
i t  to  a m in im u m , w ith o u t a t the  same t in 16 
g iv in g  to  th e  ra ilw a y  com pany an y  spec**’ 
g round fo r  dism issal. I  ho ld  th a t  th is  was an 
‘ ob s tru c tion  ’ on the  ra ilw a y , and I  f ind  tha  
i t  caused in  a ll a loss o f s ix  days. I t  cause 
de lay, however, o n ly  in  b r in g in g  cargo to  th 
p o rt o f Rosario and in  no w ay affected th 
ac tu a l process o f  load ing .”

W ith o u t a tte m p tin g  to  define w h 
con s titu te  an o b s tru c tio n  on a ra il 
th in k  th a t  a good deal m ore m ust h 
shown th a n  is in d ica ted  in  th is  paragraP*1' 
M en m ay  refuse to  w o rk  to  th e ir  fu ll,  
even th e ir  no rm a l capac ity , fo r  a v a r ie ty  ® 
reasons. I t  m ay be because o f some disp*1 
w ith  the  em p loyer, i t  m ay  be fro m  a genei“ 
po licy  o f red uc tio n  o f  o u tp u t, i t  m ay be f r01
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®hinatic considerations, extrem e heat o r ex- 
t r eme cold. I f  a ll th a t  can be said in  the  case 

a ra ilw a y  com pany is th a t  such a refusal 
Relays th e  w o rk in g  o f the  tra ffic , I  do n o t th in k  
ff ia t an ob s tru c tion  on the  ra ilw a y  is proved. 
A delay in  w o rk in g  the  tra ffic  m ay o r m ay n o t 
Produce, o r am oun t to , an  ob s tru c tion  on a 
ra ilw ay. I t  is n o t enough, in  m y  op in ion , fo r  
P® p a r ty  on w hom  the  onus o f p ro v in g  the  

®Mstence o f an ob s tru c tion  on a ra ilw a y  lies. 
to give evidence o f a s tate o f th in gs  w h ich  m ay 
?r  m ay n o t have am ounted to  an ob s truc tion , 

do n o t read the  um p ire ’s aw ard as a fin d in g  
Pat th e  state o f th in gs  he describes resu lted in  

abstruction , I  read i t  as an expression o f the 
am pire’s op in io n  th a t  as a m a tte r o f la w  the  
sta te o f th ings  he describes is su ffic ien t evidence 

ob s truc tion . I  am  n o t able to  agree w ith  
this v iew .
. On the  o th e r question o f fa c t, I  feel con

siderable d o u b t w he the r the  um p ire  has found 
Pat a cargo existed to  w h ich  clause 30 cou ld 

apply, i  th in k  fro m  the  conclusion a t w h ich  
Jfe a rrived  th a t  he m ust have in tended so to  
Ilnd, and I  deal w ith  the  rem a in ing  question 
jaised b y  the  case on the  assum ption th a t  he 

as so found . On th is  las t question the  con
a t io n  fo r  the  appe llants is th a t,  the  ob liga tion  

011 the charterers being to  ship a cargo o f w heat 
."d (or) maize and (or) rye , i t  was the  charte rers ’ 

i UW> as soon as the  de lay upon  th e  ra ilw a y  
ecame apparent, im m e d ia te ly  to  subs titu te  

/Paize, w h ich  was ava ilab le , fo r  the  w heat, 
^P ich was n o t ava ilab le , and th a t  no tim e  can 

® allow ed th e  charterers to  consider w hethe r 
P® s u b s titu tio n  was necessary o r to  com plete 

a lte ra tio n  o f arrangem ents. I  do n o t so 
?a<I  the  con tra c t. The ob liga tion  o f the  
Parterers is to  supp ly  a fu ll and com plete 
argo o f w heat and (or) maize and (or) rye , o r 

^ Per nam ed la w fu l m erchandise. I t  m ay w e ll 
, e th a t th e  charterers canno t escape a c la im  
° r  breach o f c o n tra c t to  supp ly  such a cargo

by saying th a t  no w hea t was procurable , i f
mze and (or) rye  were procurable . T h a t con- 
Usion is, however, a long w ay rem oved fro m  
e contentions o f the  shipowners, w h ich  istv»

, at ,  even i f  the  charterers have decided to  
a cargo o f w heat and have made the  

rangements to  secure the  same, w h ich , a p a rt 
(.r' >t' 1 some unforeseen event, w ou ld  have 
W 'n ^ 'd  the m  to  fu lf i l  th e ir  con tra c t, y e t, i f  

' Pout d e fa id t on th e ir  p a rt, the  unforeseen
occurs and compels the m  to  subs titu teevent

j'JjPzc and (or) rve  fo r  w heat, th e v  are n o t to  be 
■towed th e  necessary tim e  to  m ake up th e ir  

^■Hds w h a t is best to  be done and to  a lte r th e ir  
rangements acco rd ing ly , b u t are bound b y  

eh6 ^ Xec* t im e  fo r  load ing la id  dow n in  the  
I  t t ^ - p a r t y .  I  canno t so read the  con tract, 
eh ilIn P th a t  a te rm  m ust be im p lie d  g iv in g  the  
en k ers a reasonable in te rv a l o f t im e  to  

able them  to  deal -with the  a lte red con- 
a it 'ons.

Pbis v iew  is co rrect the re  can be no reason 
Stj 'b s tu rb in g  the  um p ire ’s v iew  o f w h a t con- 
re u ted a reasonable in te rv a l. F o r these 

s° ns I  th in k  th a t  the  appeal succeeds to  the  
v o l . X V I . ,  N . S

ex te n t th a t  the  ju d g m e n t should be varied  b y  
s tr ik in g  o u t so m uch the re o f as gives the  sh ip
owners a fu r th e r  allowance in  respect o f s ix  
days disallow ed b y  the  um p ire . The appe llants 
m ust have the  costs o f the  appeal, b u t there 
m ust be no costs before the  judge, and the 
o rder o f th e  c o u rt is th a t  the  aw ard  o f the  
um p ire  as sta ted in  the  special case stands.

Scrutton, L .J .— T h is  is a c la im  b y  sh ip 
owners on charterers fo r  dem urrage o f a ship a t 
Rosario , in  w h ich  th e  a rb itra to r  has g iven the  
shipowners fo u r days nineteen hours’ dem urrage 
and s ta ted a special case. Bailhache, J . has 
g iven the  shipowners an ad d itio n a l s ix  days’ 
dem urrage ; and the  charterers appeal to  th is  
cou rt. 1 he cha rte r is on th e  fo rm  know n as the 
“  Cham ber o f S h ipp ing R iv e r P la te  C harter, 
1914,”  w h ich  was agreed between the  Chamber 
o f S h ipp ing and the  representative body o f the  
A rgen tine  shippers. I t  contains phrases n o t 
easy to  construe, as is o ften  the  case when 
parties w ith  con flic tin g  in terests adop t an 
am biguous fo rm , w h ich  each side dare n o t make 
precise fo r  fear the  o th e r p a r ty  should disagree 
w ith  th e ir  m eaning i f  s tated precisely. The 
sh ip  was chartered to  load a t one o r tw o  ports  
in  the  R iv e r Parana, and the  charterers named 
Rosario. She was chartered to  “  receive a 
fu l l  and com plete cargo o f w heat and (or) 
m aize and (or) rye ,”  w ith  an op tio n  to  
charterers to  load o th e r la w fu l merchandise. 
The m ax im um  cargo to  be loaded was 5830 
tons. She had fixed  lay-days am oun ting  to  
eleven days sixteen hours, w ith  an exception 
clause. She came on tim e  a t m id n ig h t on 
the  1 9 th /2 0 tli M ay, and i f  no exceptions applied 
her lay-days fin ished on the  4 th  June a t 4 p.m . 
The charterers began to  load w heat, b u t by  
the  3 rd  June had o n ly  p u t on board 1900 tons. 
T hey  began load ing  maize on th e  10 th  June, 
and finished on the  15th June a t 11 a.m ., hav ing  
the n  loaded a fu ll cargo. The shipowners 
cla im ed dem urrage fro m  the  4 th  June to  the  
15 th  June.

The charterers re lied  before th e  a rb itra to r  
on a num ber o f causes o f de lay ; th e  a rb itra to r  
negatived the  existence in  fa c t o f a ll o f 
them  except tw o  : (a) a p ro h ib it io n  b y  the  
G overnm ent o f e xp o rt o f w heat fro m  the  4 th  
June to  the  11th June ; and (b) a “  ca’ -canny 
m ovem ent ”  on the  C entra l A rgen tine  R a ilw ay , 
one o f the  five  ra ilw ays b rin g in g  wheat fro m  the 
in te r io r  to  the  p o r t o f Rosario. In  th is  “  w a r
lik e  opera tion  ”  the  w orkm en, w h ile  w o rk ing  
th e ir  fu ll w o rk in g  hours and doing no th in g  w h ich  
w ou ld  g ive th e  ra ilw a y  com pany a leg itim a te  
excuse fo r dism issing them , so p u n c tilio u s ly  and 
conscientiously obeyed the  le tte r  o f the  ra ilw a y  
com pany’s rules th a t  w o rk  d id  n o t proceed w ith  
th a t  speed th a t  less conscientious w orkm en 
m ig h t have a tta ined . The m ovem ent existed 
up c o u n try  on th is  one ra ilw a y  fro m  the  15th 
M ay to  the  6 th  June, and as the  a rb itra to r  
finds, caused six  days’ de lay fro m  o rd in a ry  
w o rk ing . In  o th e r words, the  load ing  w h ich  
w ou ld  have been com pleted on the  3 rd  June, 
b y  the  opera tion  o f the  s trike  w ou ld  n o t be 
com pleted u n t il the  9 th  June. B u t on the  4 th

I I I
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June the  p ro h ib it io n  o f w hea t e xp o rt began ; 
on the  10th June the  charterers began to  load 
maize. The a rb itra to r  has found th a t  the  
s tr ike  w ou ld  have delayed load ing s ix  days ; 
and fo r the  las t s ix  days o f th a t  period there  
was also the  ille g a lity  o f load ing  w heat, b u t as 
these tw o  periods in  his v ie w  coincided he o n ly  
gave one s ix  days’ excuse fro m  dem urrage, and 
allow ed dem urrage fro m  th e  10 th  June to  the  
15th June, fo u r days nineteen hours. B a il-  
hache, J ., agreeing w ith  a previous decision o f 
R o w la tt,  J . on  the  same cha rte r, holds th a t  
where charterers undertake to  load a m ixed  
cargo o f various nam ed kinds, the  fa c t th a t  
th e y  are preven ted fro m  load ing  one ing red ien t 
o f  the  cargo does n o t excuse them  fro m  load ing 
the  o th e r ingredients w h ich  th e y  are n o t pre
vented fro m  load ing. I  agree w ith  th is  v iew , 
w h ich  appears to  fo llo w  fro m  the  decision o f 
th is  c o u rt in  The Rookwood (10 T im es L . 
R ep. 314). I f  when th e  ship a rrive d  the  
load ing  o f w heat was fo rb idd en , I  do n o t th in k  
th e  charterers cou ld say : “  W e are excused 
from  load ing  an y  cargo, fo r  we are preven ted 
fro m  load ing  the  cargo th a t  we in tended to  
load .”  The shipowners’ answer w ou ld  be : 
“  Y o u  have con tracted  to  load a fu l l  and com 
plete cargo o f w heat and (or) maize and (or) rye . 
I f  you  cannot load w heat, load maize o r rye 
w h ich  you can load .”  I f  the  charterers fa iled 
th e y  w o u ld  have to  pa y  dead fre ig h t ; s im i
la r ly , i f  th e  shipowners c la im  dem urrage be
cause the  charterers have n o t loaded the  cargo 
w h ich  th e y  have con trac ted  to  load in  the  
agreed tim e  ; i t  is no answer to  th e  charterers 
to  say : “  W e were preven ted fro m  load ing  one 
so rt o f th a t  cargo.”  T h e y  were n o t preven ted 
fro m  load ing o th e r k in ds  o f th a t  cargo. I f  i t  is 
said th a t  th e  charterers had th e  r ig h t  to  select 
the  cargo w h ich  th e y  w o u ld  p u t on board , and 
when th e y  had selected i t ,  i t  became the  o n ly  
charte red cargo, I  can see n o th in g  in  th e  facts 
found  to  b in d  the  charterers to  ship o n ly  w heat. 
N o  d o u b t th e y  in tended to  do so, b u t i f  th e y  
had changed th e ir  m in d  and sh ifte d  fro m  
w heat to  m aize how  could the  shipowner have 
ob jected ? I  disagree, there fore, w ith  the  
a rb it ra to r ’s v iew  th a t  because th e  charterers 
in tended to  sh ip  w hea t th e y  were n o t bound to  
sh ip  maize o r rye . O f course th e y  were n o t 
bound to  sh ip  maize i f  th e y  shipped a fu l l  and 
com ple te cargo o f w heat ; b u t i f  th e y  could 
n o t do th is , th e y  s t i l l  had con tracted  to  ship a 
fu l l  and com plete cargo o f w heat and (or) maize 
and (or) rye , and m ust m ake up th e ir  fu l l  cargo 
o f goods th e y  cou ld  ship. B u t  I  do n o t go the  
fu l l  le ng th  o f B ailhache, J . ’s ju d g m e n t. I f  the  
charterers were sh ipp ing  a con tra c t cargo o f a 
p a rtic u la r k in d , and were stopped b y  an 
excepted cause fro m  sh ipp ing th a t  k in d  o f 
cargo, I  th in k  th e y  are a llow ed, as the  conse
quence o f th a t  excepted cause, a reasonable 
tim e  to  consider th e  pos ition  and change th e ir  
cargo, and m ay say th a t  to  the  e x te n t o f th a t 
tim e  th e y  were de layed b y  the  cause w h ich  
preven ted sh ipm ent o f th e  f irs t  k in d  o f cargo. 
T h is  m ust be on th e  assum ption th a t  th e y  had 
th e  f irs t k in d  o f cargo ready fo r sh ipm ent b u t

fo r the  excepted cause ; and I  am n o t sure, 
v ie w  o f th e  fa c t th a t  when the  cause— prohm 1' 
tion -—stopped th e y  shipped o n ly  m aize and no 
w heat, th a t  th e y  had w heat ava ilab le  ; b u t th e 
experienced a rb itra to r  has found  th a t  the  six 
days th e y  w a ited  was n o t unreasonable, an 
w h ile  I  do n o t th in k  I  should have given so 
long, i t  is a question o f fa c t on w h ich  I  canno 
in te rfe re  w ith  the  a rb itra to r. ,

T h is , however, assumes th a t  the  cause 0 
de lay was w ith in  the  exceptions. The excep' 
tions clause 30 is as fo llow s : “  I f  th e  cargo 
canno t be loaded b y  reason o f r io ts , cWl 
com m otions o r o f a s tr ik e  o r lock-ou t a 
an y  class o f w o rkm en essential to  
load ing  o f  the  cargo, o r b y  reason 0 
obstructions o r stoppages beyond the  centre 
o f the  charterers on the  ra ilw ays, o r in  t*1 
docks, o r o th e r load ing  places ” — and the 
the re  is th e  clause abou t discharge— “  
tim e  fo r load ing  o r d ischarg ing, as th e  case may 
be, shall n o t coun t d u rin g  th e  continuance 0 
such causes.”  A n d  i t  is said th a t  the  “  ca
canny m ovem ent ”  is “  an ob s tru c tion  • • ‘
beyond the  con tro l o f the  charterers on f*1 
ra ilw ays  ”  b y  reason o f w h ich  the  cargo canno 
be loaded. I  have had some do ub t wheth® 
m en w o rk in g  th e ir  no rm a l hours and observing 
th e  rules o f the  ra ilw a y  in  such a w a y  th a t tn  
ra ilw a y  com pany cannot say the  m en ar 
.breaking th e ir  con tra c t can be said to  be a 
‘ ‘ o b s tru c t io n ”  w ith in  the  m eaning o f y 1 
clause, an y  m ore th a n  a goods t ra in  running 
to  its  scheduled tim e  cou ld be said to  be “  a 
o b s tru c tio n ,”  b u t the  a rb itra to r  has found  W  
m ovem ent o r s tr ik e  and its  results to  be a 
“  ob s tru c tio n ,”  and I  th in k  i t  was a m a tte r to 
h im . B u t a m ore serious d if f ic u lty  is 
question w hethe r a n y th in g  outside the  p o rt 
Rosario  w h ich  prevents the  cargo be ing broug*1 
dow n to  th e  p o r t o f load ing  is w ith in  th e  excep^ 
t io n  clause a t a ll. I t  is a well-recognised rule 
cons truc tion  th a t  th e  exception clauses o n . 
a p p ly  to  p ro te c t a cha rte re r who has ** 
cargo ready a t  th e  p o r t o f load ing , unless they 
are c lea rly  w orded so as to  inc lude  m atte  
outside the  p o r t o f load ing. T h is  is the  resn 
o f G rant and Co. v. Coverdale, Todd, and y  •

472!
•anil(5 Asp. M ar. L a w  Cas. 353 ; 51 L . T . Rep 

9 A pp . Cas. 470), and A rden Steamship Comp1 . 
v . W eir and Co. (10 Asp. M ar. L a w  Cas. 1® ’ 
93 L .  T . Rep. 559 ; (1905) A . C. 501 ); i t  is s
s ta ted in  the  la te  M r. C arver’s w o rk  in  par. 25 
The language o f L o rd  D uned in  in  
Steamship Company v . M athw yn  and  *  . 
(1912, S. C., 215) pu ts i t  ve ry  c lea rly  : “  ™ 
a m p ly  se ttled  th a t,  p r im d  fac ie , the re  is a^ 
absolute d u ty  upon a cha rte re r to  providle 
cargo, and i f  he fa ils  in  th a t  d u ty  he undoubte 
w il l  have to  pa y  dem urrage. Doubtless 
cha rte r, a fte r  a ll, is a barga in, and the  chai 
p a r ty  m ig h t be so fram ed  as to  g ive an ex® 
fro m  th is  d u ty  o f p ro v id in g  a cargo. B u ,y 
th a t  is to  be so, the  excuse m ust be ve ry  <dea, - s 
expressed in  th e  cha rte r, because, unless ^  
is v e ry  c le a rly  expressed, the  d u ty  is, as I  na . 
phrased i t ,  an absolute d u ty .”  A n d  aga'1 
“  I t  is a m p ly  se ttled  b y  a u th o r ity  th a t  load*
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ls one th in g  and p ro v id in g  a cargo is ano the r, 
an<i an accident w h ich  m ay  p reven t a cargo 
^ m in g  fo rw a rd  is n o t to  be construed as an 
accident w h ich  delays the  load ing , a lthough , 
° f  course, unless the  cargo is fo rw a rd  th e  load ing 
°anno t go on .”  B u t  i f  the re  is o n ly  one w ay 
° f  b rin g in g  cargo to  th e  p o r t o f load ing , the  
except,ions m ay  be take n  to  extend  to  th a t  w ay, 
as in  th e  case o f Hudson  v . Ede (18 L .  T . R ep. 
” ’4 ; L .  Rep'. 3 Q. B . 412). T h is  extension 
ones n o t a p p ly  i f ,  as in  th e  present case, there  
ls more th a n  one rou te  b y  w h ich  cargo can come 
atld o n ly  one rou te  is obstructed. (See the  
o^p lana tion o f Hudson  v . Ede in  Grant and  

°- v . Coverdale, Todd , and Co. (sup.), a t 
P- 477 ; and the  decision o f th is  co u rt in  
zJePhcns v . H a rr is  and Co. (6 Asp. M ar. La w  
^ as- 192 ; 57 L . T . R ep. 618), also Carver, par.

b.) So also i f  the  exceptions in  te rm s extend 
k 'yond the  p o r t  o f load ing , as where, in  the  case 

° f  coal and m inera l cargo, th e y  re fer to  m iners, 
atlcl  obstructions in  g e ttin g  the  cargo, th e  
° r<iin a ry  ru le  is d isp laced. B u t in  m y  v ie w  the 
exception w h ich  is read against those re ly in g  
011 i t  m ust be c lea rly  w orded to  displace the  
° rd in a ry  p resum ption . As L o rd  M acnaghten 
^aid : “  A n  am biguous clause is no p ro te c tio n .”  
ybmse 30 is to  a p p ly  to  a ll sorts o f po rts  on 
fhe Parana. I t  speaks o f ra ilw ays  and docks, 
abd is to  a p p ly  to  po rts  w h ich  m ay  o r m ay  n o t 
j\ave ra ilw ays and m ay o r m ay n o t have docks, 
fm sario  has ra ilw ays  in  th e  p o rt, b u t no docks, 
m  m y  v ie w  th e  o rd in a ry  p resum ption  lim its  
be w o rd  “  ra ilw ays  ”  to  ra ilw a ys  in  the  p o r t 

° f  load ing , obs truc tions  on w h ich  de lay a 
Charterer w ho has a cargo ready fo r  load ing . 
j7s a considerable p o rtio n  o f th e  load ing  a t 
wosario is done b y  chutes fro m  tru cks  on the  
railw ay  a long the  c li f f  o r w h a rf, am ple m eaning 
j:ar> be g iven to  “  ra ilw a ys  ”  w ith o u t extend ing  
be te rm  to  ra ilw ays  up c o u n try , especially 

. ben the re  are five  such ra ilw ays  and o n ly  one 
If obstructed. In  m y  v iew , there fore, the  

'•a’ -eanny m ovem ent ”  and the  ob s tru c tion  i t  
!raUsed do n o t come w ith in  the  exception  clause. 

. was suggested th a t  the  sentence beginn ing 
1ri case o f an y  de lay ”  extended the  opera tion  

’’ the  clause. So fa r  as cla im s b y  charterers 
r receivers o f cargo are concerned th e y  cou ld 

I b ly  be against the  shipowners fo r  de lay in  
oading o r d ischarging, the  shipowners ha v in g  
° th in g  to  do w ith  u p -co u n try  m atte rs , and 
be m en tion  o f th e  shipowners o n ly  seems to  
e to  be an e x tra  cautious re p e tit io n  o f the  

ar lie r p a r t o f the  clause, and o n ly  on the  
J-d inary p resum p tion  to  re la te  to  causes a t 
jbe port  0f  load ing . The effect o f th is  v iew  

to  prevent, the  tim e  fo r  w h ich  the  “  ca’ - 
f jb h y  m ovem ent ”  obstructed  the  load ing 

°m  being deducted fro m  the  lay-days, and a t 
1'b lig h t on the  3 rd  and 4 th  June the re  were 

la te e n  hours le f t  o f lay-days. The ship began 
a'b'ng again on the  10 th  J u ly , being excused 

the p ro h ib it io n  and the  a rb itra to r 's  fin d in g  
la reasonable tim e  t i l l  th a t  day, and her 
¡ / - ' la y s  exp ired a t 4 p .m . on the  10 th  J u ly , 
 ̂ av ing  f ou r days nineteen hours as the  
'n<‘ on dem urrage, being the  am oun t

found  b y  th e  a rb itra to r , though  fo r d iffe re n t 
reasons.

In  th is  event the  decision o f the  a rb itra to r  
as to  the  costs o f h is aw ard  should stand, b u t  
as th is  is said to  be a tes t case, and in  m y  v iew  
the  charterers were w rong  as to  the  effect o f the  
cargo clause and w rong as to  the  inc lus ion o f  
the  “  ca’-canny m ovem ent,”  w h ile  the  sh ip
owners were w rong  as to  th e  effect o f the  
p ro h ib it io n  on the  tim e  fo r  de te rm in ing  on a 
change o f cargo, I  th in k  ne ithe r p a r ty  should 
have costs before Ba ilhache , J . o r here.

I  should add th a t  the  a rb itra to r  trea te d  the  
tim e  los t b y  the  “  ca’ -canny ”  s tr ike  and the  
tim e  los t b y  p ro h ib it io n  as co inc iden t and 
there fore o n ly  a llow ed th a t  tim e  once. H e  
ap p a re n tly  proceeded on the  ground th a t  b u t 
fo r  the  s tr ike , i f  i t  acted alone, the  sh ip  w ou ld  
have fin ished load ing on the  10th June instead 
o f on th e  4 th  June, and as the re  was a p ro 
h ib it io n  fro m  the  4 th  June to  the  10 th  June 
the  tw o  dates were co inc iden t. T h is  m ay  n o t 
be r ig h t,  fo r  i f  the  excepted cause acted, say, 
on the  1st June fo r  one day , com p le tion  o f 
load ing  w o u ld  be de layed fro m  the  4 th  June 
to  the  5 th  June, and i f  on  the  4 th  June there  
was ano the r one d a y ’s de lay, th e  charterers 
w ou ld  be e n tit le d  to  tw o  days’ excuse, and n o t 
one o n ly  on w h ich  tw o  causes operated. I t  
tu rn s  on w hen the  f irs t  de lay operated, w h ich  
th e  a rb itra to r  professes h im se lf unable to  say. 
I  th in k  he was p ro b a b ly  w rong  in  his v iew , b u t  
as I  a rr ive  a t  the  same figures o f re su lt b y  
h o ld ing  h im  w rong  on tw o  po in ts , i t  is n o t 
necessary d e fin ite ly  to  decide th is .

T hough I  a rrive  a t th e  same resu lt as th e  
a rb itra to r , I  have s ta ted th e  m a tte rs  on w h ich  
I  d iffe r fro m  h im , as i t  is said th a t  th is  case 
m ay  a ffect a num ber o f  o th e r dem urrage cases 
a t th is  tim e .

Atkin, L .J .— The f irs t  question th a t  arises 
in  th is  case is the  c la im  o f th e  charterers fo r  
an  extension o f the  e x p ira tio n  o f  the  la y -da ys  
b y  reason o f the  p rov is ion  in  clause 30 as to  
obstructions or stoppages beyond th e  co n tro l 
o f the  charterers on th e  ra ilw ays . The um p ire  
has found  th a t  the  organised ac tio n  o f th e  
employees on th e  C entra l A rgen tine  R a ilw a y  
was o r caused an ob s truc tion . I  th in k  th a t  
th is  fin d in g  should stand. The w o rd  “  ob 
s tru c tio n ,”  in  m y  v iew , m ay inc lude  b o th  th e  
phys ica l co n d itio n  w h ich  in terfe res w ith  th e  
no rm a l flow  o f tra ffic , and abnorm al in d u s tr ia l 
cond itions w h ich  cause the  no rm a l flow  o f  
tra ff ic  to  be im peded. In  the  present case I  
th in k  th a t  th e  a rb itra to r  m eant to  find  b o th . 
I  canno t d o u b t th a t  he m eant to  fin d  th a t  the re  
was a g lu t  o f wagons on the  line  p re ven ting  
the  no rm a l flow  o f tra ffic , and th a t  the re  was 
an abnorm a l in d u s tr ia l con d ition  w h ich  p ro 
duced th a t  d im in ished flow . I  th in k  th a t  he 
cou ld p ro p e rly  find  th a t  “  ob s tru c tion  ”  ex 
isted. The ob s tru c tion  was on the  C entra l 
A rgen tine  R a ilw a y  u p -co u n try  fro m  R osario , 
and the  question is w hethe r such an ob s tru c tion  
can be said to  be “  on the  ra ilw a ys ,”  w ith in  
the  m eaning o f the  clause. P rim d  fac ie  such
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a clause o n ly  pro tects th e  shippers w hen i t  
affects the  actua l process o f load ing , th a t  is 
p u ttin g  the  goods fro m  quay  o r lig h te r in to  
ship, and th is  p r im d  fac ie  cons truc tion  is 
founded on the  p r im a ry  o b lig a tio n  o f a cha r
te re r to  have his cargo ready fo r  sh ipm ent a t the 
p o r t o f load ing  w hen th e  sh ip  is ready to  receive 
it ,  Grant and Co. v . Coverdale, Todd, and Co. 
(sup.). Nevertheless, the  p r im d  fac ie  con
s tru c tio n  can be displaced, as, fo r  instance, 
when the  circum stances o f business in  re la tio n  
to  the  p a rtic u la r goods to  be shipped are such 
th a t the  shippers canno t have the goods ready 
a t the  p o rt o f load ing b u t  m ust necessarily 
convey them  from  some o ther place to  the  
p o r t o r place o f load ing. In  such circum stances 
the  exceptions, i f  a p t words are used, m ay  a p p ly  
to  causes opera ting  outside the  p o r t o f load ing . 
I t  m a tte rs  l i t t le  w hethe r the  r ig h t  v iew  be th a t  
the  p r im d  fac ie  ob s tru c tion  is va ried , o r th a t  
the  process o f load ing  in  such cond itions is 
deemed to  inc lude the  conveyance o f the  goods 
to  the  sh ip  fro m  th e  place where alone the  
shipper can have them  ready. The k in d  o f 
■case where the  p r im d  fac ie  m eaning is extended 
is to  be found  in  Hudson  v . Ede (sup.), the  
conveyance o f g ra in  fro m  warehouse tow ns on 
the  Danube to  Sulina, and Re A rb itra tio n  
between Messrs. R ichardson and Samuel and  
Co. (8 A sp. M ar. L a w  Cas. 330 ; 77 L . T . 
H ep. 479 ; (1898) 1 Q. B . 261), conveyance 
o f  ore fro m  B aku  to  B a to um . I t  w ou ld  
be found  to  be illu s tra te d  b y  and usua lly  
specia lly  p rov ided  fo r  in  charters fo r  the  con
veyance o f coal o r ores, w h ich  are n o t usua lly  
stored a t the  p o r t  o f load ing . B u t in  every 
case i t  appears to  me th a t  the  words in  a 
cha rte r in  th is  connection m ust be construed 
in  reference to  the  p a rtic u la r cond itions o f 
the  ac tu a l transa c tion  to  w h ich  the  cha rte r 
is app lied . W e were to ld  in  a rgum ent th a t  
the re  are “  safe load ing po rts  o r places in  the  
r iv e r  Parana n o t h igher th a n  San Lorenzo 
in  w h ich  there  are no warehouses and to  w h ich  
a  g ra in  cargo can o n ly  be b ro u g h t to  th e  ship 
b y  ra i l and m ust be loaded fro m  tru c k s .”  To 
such a load ing  a t such a p o rt I  th in k  the  w ord  
“  ra ilw ays ”  in  th is  cha rte r w ou ld  a p p ly , and 
th e  cha rte re r w ou ld  be pro tected if ,  ha v in g  a 
cargo otherw ise ready, the  load ing  o f th e  cargo 
was preven ted o r delayed b y  an ob s tru c tion  
o n  the  ra ilw ays  u p -co u n try  conveying th e  cargo 
to  th e  ship. On the  o th e r hand, i f  the  clause 
was sought to  be app lied  to  one o f such po rts  
o r  places where the  cargo was cus to m a rily  
ready in  warehouse, there  w o u ld  be no reason 
fo r  de pa rting  fro m  the  p r im d  fac ie  cons truc tion  
as to  the  process o f load ing . A p p ly in g  th is  
v iew  to  the  facts o f th is  case, i t  appears to  me 
th a t  the  cha rte re r fa ils  to  show find ings o f the  
um p ire  w h ich  displace th e  p r im d  fac ie  ru le . 
I t  is found  th a t  there is ve ry  considerable 
warehouse accom m odation a t Rosario ; i t  is 
n o t found  th a t  the  whole o r p a r t o f the  cargo 
is o f necessity o r even cu s to m a rily  loaded from  
ra il, tho ugh  th a t  is one o f the  modes o f load ing  ; 
and there  is an express find in g— a lthough  in  
th is  there  m ay lu rk  an a m b ig u ity — th a t there

was no reason w h y  the  respondents should no 
have had a fu l l  cargo ready fo r  th e  Castlemo°r 
on her a rr iv a l.  U nde r these circumstances 1 
th in k  th a t  the  learned judge  was r ig h t  in  no 
a llow ing  th e  charterers th e  exem ption  claimed 
under th is  head.

I t  is unnecessary on th is  v iew  to  consider 
the  um p ire ’s fin d in g  and fu r th e r  find in g  :lS 
to  th e  days los t b y  the  cause in  question being 
co inc iden t w ith  the  days los t b y  the  prolm  
b itio n . B u t fo r  the  reasons g iven by  
bro thers th is  fin d in g  seems to  be open j-9 
a tta c k , and as a t present advised I  shorn 
n o t feel able to  suppo rt it .

The second head o f c la im  arises fro m  tn  
p ro h ib it io n  o f e x p o rt o f w hea t. I t  was argue 
on beha lf o f the  shipowners th a t  as the  ob lig9' 
t io n  was to  load a fu l l  and com plete cargo 01 
w heat and (or) m aize and (or) rye  a p ro h ib it!01* 
confined to  o n ly  one cou ld n o t be said to  preven 
o r de lay the  load ing  o f  the  cargo. I  thi® 
th a t  in  such a con tra c t as th is  the re  is no suc 
th in g  as an a p p ro p ria tio n  o f cargo binding 
sh ipow ner to  sh ipper o r sh ipper to  shipow ner 
no r any question  o f f in a l e lection o f an  o p ti°B' 
The sh ipper re ta ins con tro l o f his p o "'e 
u n t il the  fin a l to n  is p u t on the  ship, and 9 
he re ta ins his r ig h ts  so he re ta ins  h is l i a b i l i t y ' 
I  th in k ,  the re fore, th a t  th e  p ro h ib ite d  eXP °d 
o f one o f the  classes o f g ra in  cannot be s9* 
to  p reven t the  u ltim a te  load ing  o f the  ca^ L e 
Nevertheless, i t  m ay w e ll de lay it .  
con tra c t is made in  re la tio n  to  w e ll-kn0" ' 
business cond itions, and i t  w ou ld  be surprising 
to  f ind  th a t  a sh ipper o f a cargo w ho in tend 
to  sh ip  w hea t should f in d  th a t  he had no Pr 
te c tio n  a t a ll in  th e  event o f a sudden Pr 
h ib it io n  im posed w h ile  he was in  the  Pr0<jĈ  
o f load ing  w heat, on the  g round  th a t  the  19 
presumed th a t  he also had ready fo r  th a t  sh r 
a fu l l  cargo o f maize and rye , and in  s0 e 
cases o f also linseed and rapeseed. 1 
reasonable con s tru c tion  appears to  me to  . 
th a t  in  such a case, w h ile  th e  shipper m ust 1° , 
a cargo in  accordance w ith  his con trac t, 9 . 
i f  he cannot load w hea t m ust com plete ^  
maize o r rye , y e t i f  he shows th a t  i t  to o k  ** g 
a reasonable tim e  to  change over, he 8l>o 
th a t  he was delayed fo r  th a t  reasonable g{ 
and i f  he canno t so load w hea t fro m  one 
th e  excepted causes th e n  he is delayed 
load ing  th e  cargo b y  th a t  cause fo r  that. reas 
able tim e . The um p ire  has here found v 
de lay, and I  see no reason fo r  n o t g iv in g  
to  his find in g . I  th in k ,  the re fore , th a t ^ 
aw ard  should stand and th a t  th e  appeal sh° 
be allow ed w ith  costs. A ppea l a llo ^ed‘

S olic ito rs fo r  the  appe llan ts, Richards 9,1 
B utle r. ar)d

S olic ito rs fo r th e  respondents, B o lie re o  
Roche, agents fo r  Bolte r ell, Roche, and TempeT 
N ew castle -upon-Tyne.
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United States Shipping Board v . Bunge y Born Limitada Sociedad. [App.

Nov. 3 and  13, 1924.
(Before Bankes, Atkin and Sargant, L.JJ.) 

United States Shipping Board v . Bunge y 

Born Limitada Sociedad. (a)
APPEAL FROM THE KING’S BENCH DIVISION.

Charter-party  —  F u e l o i l supplies  —  D eviation  
fro m  chartered voyage fo r  purpose o f obtain ing  
supplies— L ib e rty  to ca ll at any ports  in  any  
order— C la im  fo r  demurrage.

^  steamship constructed to use o i l  fu e l was 
chartered to ca rry  a cargo fro m  the R ive r P late  
to a safe p o rt in  the U n ited  K ingdom , or on the 
Continent between M arse illes and H am burg  
l Uclusive. B y  clause 29 o f the charter-party i t  
Was p rovided that “  the steamer sha ll have 
tiberty to ca ll at any p o rt o r ports  in  any order 
J°r the purpose o f tak ing  bunker coal or other 
supplies.”  The vessel was loaded w ith  a 
cargo p a r t  to be discharged at M a laga  and p a rt 
at Seville, and i t  was agreed that M a laga  
should be the f irs t  po rt o f discharge. A fte r d is
charging at M a laga  the vessel had enough o il 
JUel left sufficient to take her to Seville, and to 
discharge her cargo there, but i t  mould not have 
carried her to any fu rth e r p o in t. N o  o il fu e l 
being obtainable either at M a laga  o r at Seville, 
she called at G ib ra lta r to obtain o il fu e l fro m  a 
ank steamer which was expected to arrive , but 

°unng to the no n -a rriva l o f the latter, the vessel 
Proceeded to L isbon to bunker. L isbon was out 
°J the direct course fro m  M a laga  or G ib ra lta r to 

^Seville.
a c la im  by the charterers c la im ing  damages 

J°r the deviation :
e “ > that clause 29 o f the charter-party m ust be 
Tead as g iv in g  a libe rty  to ca ll fo r  bunkers or 
supplies on ly  at a p o rt o r ports on the way o f 
he voyage, and that the vessel d id  deviate to an  

'authorised extent in  proceeding to L isbon, 
he owners were, therefore, liable  

harterers in  damages in  respect
deviation.

to the 
o f such

edsion o f Bailhache, J .  affirmed.
B y

a c h a rte r-p a rty  da ted  th e  23rd O ct. 1920, 
ahd t',aacie between the  p la in t if fs  as owners 
4 1 t he defendants as charterers, th e  steam er 
b \s jri0sa was charte red to  c a rry  a cargo o f 
B t if f6 i'rom t be R iv e r  P la te  to  a safe p o r t in  the  

e' 1 K in g d o m  o r on th e  C o n tin en t between 
q n ' ^ h e s  and H a m b u rg  inc lus ive . Subse- 
loarj -V b  was agreed th a t  th e  charterers m ig h t 
be t , a cargo fo r  M alaga and Seville , M alaga to  
Ivas ,e f lrs t  Po r t  o f discharge, and the  steam er 
c l} ; i, . ,a<,ed  acco rd ing ly . B y  clause 29 o f the  
stea,tvf r "Par t y  
or mei
b u ^ r ts > in  an y  order, fo r  the  purpose o f ta k in g  
P iC er coal o r  o th e r supplies, to  sail w ith o u t 
distr ’ i °  to w  and be tow ed, to  assist vessels in  
savij®Ss’ .ar|b to  dev ia te  fo r  the  purpose o f 
a iisen Iife  0 r ProPe r ty ”  D isputes hav ing  
^CRt t Un<ler ttle  c h a rte r-p a rty , th e  m a tte r  
v 0 a rb itra t io n . The shipowners cla im ed
\ Q )  — ______  _______________________________ ____________________________

Ported by E dward J. M . Ch a p lin , Esq., Barrister-
at-Law.

i t  was p ro v id ed  th a t  “  The
sha ll have l ib e r ty  to  ca ll a t  a n y  p o r t

dem urrage, and the  charterers counterc la im ed 
fo r  fre ig h t ove rpa id , fo r  sho rt d e live ry , and fo r  
de v ia tion . The m a te ria l facts as fou nd  b y  the  
um p ire  were these. The Alam osa  was a steam 
sh ip  constructed  and in tended to  use o il fue l. 
On her w ay fro m  the  R iv e r  P la te  to  M alaga she 
p u t  in to  R io  de Jane iro  to  bu nke r and there  
to o k  on board a fu r th e r  su p p ly  o f o il fue l. A f te r  
d ischarg ing p a r t  o f her cargo a t M alaga she had 
abou t 90 tons o f o il fue l in  her bunkers w h ich  
w o u ld  be su ffic ien t to  enable her to  reach 
Seville and to  discharge the re , b u t n o t su ffic ien t 
to  enable her to  ge t aw ay. N o  supplies o f o il 
fue l were procurab le  e ith e r a t M alaga o r 
Seville . On her w ay fro m  M alaga to  Seville 
the  vessel had to  pass G ib ra lta r, and arrange
m ents were made th a t  she shou ld  o b ta in  
supplies o f o il fue l fro m  an o il ta n k e r expected 
there . The Alam osa  w en t to  G ib ra lta r  and 
w a ited  the re  fo r  tw o  days, b u t as the  ta n k e r had 
fa iled  to  a rr iv e , she then  le f t  and w e n t to  L isbo n  
the  nearest p o r t  a t w h ich  o il fue l was procurab le , 
w hereby the  voyage was pro longed some 300 
m iles. The um p ire  fou nd  th a t  in  go ing to  
L isbo n  th e  m aster acted reasonably, and he 
aw arded, sub ject to  th e  op in io n  o f the  c o u rt, 
th a t  the  cha rte re rs ’ c la im  fo r  damages fo r  dev ia 
t io n  fa iled . The questions fo r  the  c o u rt were 
(1) w hethe r, upon a tru e  con s tru c tion  o f the  
c h a rte r-p a rty  and upon th e  facts s ta ted , the  
Alam osa  was g u ilty  o f de v ia tio n  b y  go ing to  
L isbo n  fo r  o il fue l ; and (2) w hether, i f  the re  was 
a de v ia tion , the  c o n tra c t o f a ffre ig h tm e n t was 
displaced o r avo ided so as to  g ive th e  charterers 
a good defence to  the  owners’ c la im  fo r  de
m urrage .

B a ilhache , J . he ld  th a t  clause 29 m us t be 
construed as re fe rring  to  po rts  upon the  d irec t 
lin e  o f rou te  o f the  charte red voyage, and th a t 
as L isbo n  was n o t on th a t  d ire c t lin e  the  
de v ia tio n  was un w arran ted , and the  sh ip 
owners were lia b le  to  pa y  th e  charterers fo r  an y  
damage caused the reby , and, fu r th e r , th a t  the  
charterers had a good defence to  the  sh ip 
owners’ c la im  fo r  dem urrage.

The shipowners appealed.
R . A . W righ t, K .C ., D un lop , K .C ., and 

Stenham  fo r  th e  appe llan ts .— Instead  o f w a itin g  
an in d e fin ite  t im e  a t G ib ra lta r, th e  m aster was 
e n tit le d  to  go to  L isbon , w h ich  was the  nearest 
p o r t  fo r  o b ta in in g  o il supplies :

Leduc and Co. v . W ard and others, 6 Asp. 
M ar. L a w  Cas. 290 ; 58 L .  T . R ep. 908 ; 
20 Q. B . D iv . 475 ;

.James M o rr is o n  and Co. L im ite d  v . Shaw, 
S av ill, and A lb io n  Company L im ited , 
13 Asp. M ar. L a w  Cas. 504 ; 115 L . T . 
R ep. 508 ; (1916) 2 K .  B . 783 ;

G lynn  v . Margetson, 7 Asp. M a r. L a w  Cas. 
366 ; 66 L . T . R ep. 142 ; (1892) 1 Q. B . 
337 ; a ffirm ed. 69 L .  T . Rep. 1 ; (1893) 
A . C. 351.

I f  i t  became necessary to  o b ta in  supplies the  
m aster was e n tit le d  to  exercise a reasonable 
ju d g m e n t as to  the  best place where th e y  m ig h t 
be ob ta ined , and there was re a lly  no difference 
between w a it in g  a t G ib ra lta r  and proceeding to
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L isbon , a lth o u g h  i t  was ou ts ide  the  voyage 
con trac ted  fo r.

U p on  the  question as to  when d e v ia tion  was 
ju s tifia b le  th e y  re ferred to  :

K is h  and another v . T ay lo r, Sons, and Co., 
12 Asp. M ar. L a w  Cas. 217 ; 106 L .  T . 
R ep. 900 ; (1912) A . C. 604 ;

Phelps, James, and Co. v . H i l l  and Co., 
7 Asp. M ar. L a w  Cas. 42 ; 64 L .  T . R ep. 
610 ; (1891)1  Q. B . 605 ;

The Dunbeth, 8 Asp. M ar. L a w  Cas. 284 ;
76 L .  T . R ep. 658 ; (1897) P . 133 ; 

Carlton Steamship Com pany v . Castle M a i l  
Packets Company, 8 Asp. M ar. L a w  Cas. 
402 ; 78 L .  T . R ep. 661 ; (1898) A . C. 486.

T hey  also re ferred to  : A rn o u ld  on M arine I n 
surance (10 th  e d it., s. 424 (a), and sect. 49 
o f the  M arine  Insurance A c t  1906.

Kennedy, K .C . and van Breda  fo r  th e  re 
spondents.— The r ig h t to  dev ia te  depends upon 
th e  express te rm s o f the  co n tra c t. In  the  
present case the  charte rers were n o t in te rested 
in  the  vessel beyond Seville , a t w h ich  p o r t the  
balance o f th e  cargo was to  be discharged. The 
d e v ia tio n  b y  proceeding to  L isb o n  was n o t 
au thorised e ith e r expressly o r b y  im p lic a tio n .

D un lop , K .C . rep lied . C ur. adv. vu lt.

Bankf.s, L .J .— T his  appeal raises a s h o rt b u t 
im p o rta n t p o in t o f con s tru c tion  o f one o f the  
clauses in  the  Cham ber o f S h ipp ing  R iv e r  P la te  
C h a rte r-p a rty  1914 (H om ew ards). The clause 
in  question is th e  excep tion  clause, N o . 29, 
w h ich , so fa r  as is m a te ria l, is in  th e  fo llo w in g  
te rm s : “  The steam er sha ll have lib e r ty  to  ca ll 
a t  an y  p o r t  o r po rts  in  an y  o rder fo r  th e  purpose 
o f ta k in g  b u nke r coal o r o th e r supplies, to  sail 
w ith o u t p ilo ts , to  to w  and be tow ed, to  assist 
vessels in  distress, and to  dev ia te  fo r  the  p u r
pose o f saving life  o r p ro p e rty .”  The voyage 
p ro v id e d  fo r  b y  the  c h a rte r-p a rty  was a voyage 
b y  the  steam ship Alam osa  fro m  the  A rgen tine  
w ith  a cargo o f maize fo r  M alaga and Seville  in  
th a t  o rder. The m a te ria l facts are found  by  
th e  um p ire  in  pa r. 11 o f the  special case stated 
fo r  the  op in io n  o f the  c o u rt, and th e y  m ay  be 
sum m arised as fo llow s. The Alam osa  was a 
steam ship constructed and in tended to  use o il 
fue l. On her w ay fro m  the  R iv e r  P la te  to  
M alaga she p u t in to  R io  de Jane iro  to  bunke r 
and there  to o k  on board a fu r th e r  sup p ly  o f fue l 
o il. A f te r  d ischarg ing p a r t o f he r cargo a t 
M alaga she had ab ou t 90 tons o f o il fue l in  her 
bunkers, w h ich , ta k in g  a ll th in gs  in to  con
s idera tion , w o u ld  be su ffic ien t to  enable her to  
reach Seville and to  discharge the re , b u t n o t 
su ffic ien t to  enable her to  get aw ay. No 
supplies o f o il fue l were procurab le  e ith e r a t 
M alaga o r Seville . On her w a y  fro m  M alaga 
to  Seville the  vessel had to  pass G ib ra lta r, and 
arrangem ents were made th a t  she should 
o b ta in  supplies o f o il fue l fro m  an o il ta n k e r 
expected the re . The Alam osa  proceeded to  
G ib ra lta r  and w a ited  the re  tw o  days, b u t as the  
ta n k e r had fa iled  to  a rrive  she the n  le f t  and 
proceeded to  L isbo n , th e  nearest p o r t a t w h ich

fue l o il was p rocurab le . The o il requ ired 
ob ta ined  the re , and the  vessel th e n  re turne 
and proceeded to  Seville . The um p ire  finds 
th a t  the  o n ly  course open to  the  m aster in  tne 
circum stances was e ith e r to  have w a ited  an-in 
de fin ite  t im e  a t G ib ra lta r  fo r  supplies o f o il f u® ' 
o r to  go to  L isbo n  to  o b ta in  i t .  H e also find- 
th a t  the  m aster acted reasonably in  the  circum  
stances in  proceeding to  L isbon . L isbon  heS 
ab ou t 150 m iles n o r th  o f the  m o u th  o f t 1® 
G uada lqu iver R iv e r, so th a t  in  ad op ting  t  ® 
course he d id  the  m aster, in  go ing fro m  G ib ra lta  
to  L isbon , passed the  m o u th  o f the  r iv e r  aP 
w h ich  his course la y  to  Seville , w en t 150 mile 
n o r th  to  L isbon , ob ta ined  the  fue l o il he r® 
qu ired , and th e n  re tu rn ed  th e  w a y  he wen-  
As a resu lt the  voyage was pro longed some 3 
m iles.

The tw o  questions fo r  the  c o u rt upon the 
facts are s ta ted  b y  the  um p ire  as fo llow s : ( ' 
W he th e r on the  tru e  c on s tru c tion  o f the  charte 
p a r ty  and upon the  facts s ta ted  the  Alam o  
was g u ilty  o f a d e v ia tio n  b y  proceeding 
L isbo n  fo r  fue l o il fo r  w h ich  the  owners a 
lia b le  to  the  charterers in  damages. ( '  
W he th e r i f  the re  was a de v ia tio n  the  c o n tra ^  
o f a ffre ig h tm en t was d isplaced o r avoided 
as to  g ive the  charterers a good defence to  
owners’ c la im  fo r  dem urrage.

W ith  regard to  the  p o in t made fo r  the aP 
pe llan ts  th a t  the  m aster had a r ig h t under 1 
general la w , a p a rt fro m  the  special contra  > 
to  take  the  course he d id , I  say a t once 
in  m y  op in ion , the  special con tra c t exclude 
considera tion  o f  the  general la w  in  m a t  ̂
specia lly  p ro v id ed  fo r  in  the  c o n tra c t. On®. & 
the  m a tte rs  spec ia lly  p rov ided  fo r  is the  quest1 
o f the  su p p ly  o f bunkers d u rin g  th e  voyaS j 
A n  a rgum ent there fore  founded on the  gen® r  
r ig h t  to  dev ia te  to  p rov ide  bunkers as a ma 
o f necessity fo r  sa fe ty  o f sh ip  o r cargo or ^  
enable a vessel to  com ple te her voyage an.^er, 
get to  sea again a fte r  d ischarg ing is, I  const 
inadm iss ib le . So fa r  as bunkers and sUPP ¡ai 
are concerned th e  parties have made a spe , . 
agreem ent and have used term s w h ich , hil 
regard to  the  num erous decisions on sir**1

- E regarded J
In  Leduc ai -

18«8

language, m ust, in  m y  op in ion , be reg 
ha v in g  a conven tiona l m eaning. In  Li 
Co. v . W ard and others decided in  
(6 Asp. M ar. L a w  Cas. 290 ; 58 L .  T- t 1 
908 : 20 Q. B . D iv . 475), the  words used , 
“  w ith  l ib e r ty  to  call a t any po rts  in ^  
o rder.”  In  G lynn  v. Margetson, decided in j  . 
(7 A sp. M ar. L a w  Cas. 366 ; 69 L .  T .
(1893) A . C. 351), th e  words used were ‘ ^ g  
l ib e r ty  to  proceed and s tay  a t an y  p o rt o r P ^  

In  James M o rriso n  anil,afiyin  an y  ro ta t io n .”  
L im ite d  v . Shaw S a v ill and A lb io n  Comp'fas-
L im ited , decided in  1916 (13 Asp. M ar. L a " ' gj 
504 ; 115 L .  T . Rep. 508 ; (1916) 2 K .  B- 7̂ ay 
th e  words used were “  w ith  l ib e r ty  on the ^  
to  London  to  ca ll and s ta y  a t an y  in te rm e^ ^ rS 
p o r t o r p o rts .”  In  a ll these cases and in  0 ys 
w h ich  m ig h t be c ited  the  decision has a

coO'been th a t  the  general language o f w h ic h
cases are illu s tra t io n s  m ust be read as
tro lle d  b y  th e  govern ing  ob je c t o f the  co nt m
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Namely, the  prosecution o f  the  nam ed voyage, 
arid th a t  the  lib e r ty  to  devia te  o n ly  applies to  
Ports and places w h ich  can be said in  a business 
Sense to  be on the  w a y  between the  p o r t  o f  de
pa rtu re  and the  p o r t  o f des tina tion . H a v in g  
regard to  th is  long course o f a u th o r ity  I  am  

op in ion  th a t  the  language used in  the  clause 
Under consideration m us t be read as g iv in g  a 
h b e rty  to  ca ll fo r  bunkers o r supplies o n ly  a t a 
Port o r p o rts  on the  w a y  o f  the  voyage. I t  was 
suggested th a t  th is  v ie w  should n o t be adopted 
oecause in  the  cases re ferred to  th e  parties were 
dealing w ith  m a tte rs  o f convenience o r advan- 
^uge to  the  sh ipow ner such as c a llin g  fo r  add i- 
. jonal cargo and such lik e  m a tte rs , whereas in  
Ue present case th e  pa rties  were dea ling  w ith  

•natters o f  necessity fo r  the  due prosecution o f 
he voyage. I  canno t accept th is  con ten tion . 

. appears to  me th a t  the  clause its e lf  contains 
•udications w h ich , in  m y  op in ion , p o in t to  the  
Conclusion th a t  the  parties in te n t io n a lly  used 
he language th e y  d id  in  its  l im ite d  conven- 
•onal sense. A  d is tin c tio n  is d raw n  between 

ca lling a t a p o r t  fo r  b u nke ring  o r supplies and 
devia ting  g e n e ra lly ; th e  r ig h t  to  devia te  
W ithout a n y  re s tr ic tio n  is conferred fo r  the  
Purpose o f  saving life  o r p ro p e rty . T o  ob ta in  

Unkers o r supplies the  l ib e r ty  is confined to  
he r ig h t  “  to  ca ll a t  an y  p o r t o r po rts  in  any 

order.”  There seems to  me to  be reason in  
. ls - A  cha rte re r m ay w e ll be con ten t th a t  the  

r igh t to  devia te  fo r  the  purpose o f saving life  
° r  P rop e rty  shou ld  n o t be con tro lled  b y  any 
f^Press p rov is ion  in  the  c h a rte r-p a rty  and y e t 

c anxious in  the  m a tte r  o f  bunkers and supplies 
hich p resum ab ly  w o u ld  in  o rd in a ry  c ircum - 
ances and w ith  o rd in a ry  fo re th oug h t be p ro 

v a b le  a t a p o r t o r po rts  on th e  w a y  to  the  
essel’s des tina tion , to  t ie  the  sh ipow ner down 
U tiic ien tly  to  p reven t h im  w andering  to  ou t- 
'- th e -w a y  places in  o rder to  save m oney by  
u ta in ing  supplies a t cheap rates, o r because he 
ad n o t take n  the  tro u b le  to  secure w h a t was 
anted a t a p o r t o r po rts  on the  w ay. A p p ly -  
S th is  con s tru c tion  to  the  facts o f  the  present 
Se, i t  is c lear th a t  the  vessel d id  dev ia te  to  

U Unauthorised e x te n t in  proceeding to  L isbon. 
Ue m aster was, in  m y  op in ion , w ith in  his 
8hts in  ca llin g  a t G ib ra lta r  fo r  fue l o il,  as I  

Chsider th a t  the  lib e r ty  to  ca ll fo r  bunkers 
^U s t inc lude the  r ig h t  to  ca ll fo r  su ffic ien t fue l 
a enable the  vessel to  get aw ay fro m  Seville 

" e l l  as to  get the re . In  th e  absence o f any 
j. Prcss p rov is ion  covering  th e  u n fo rtu n a te  
th  l r °  ^ le ta n k  steam er to  a rrive  as expected 
(|j.e u iaster was, in  m y  op in ion , under the  te rm s
Q .^ h e  c h a rte r-p a rty , bound to  rem a in  a t

)T';d ta r  u n t il he cou ld  o b ta in  the  fue l o il he 
p, Uted, as the  um p ire  finds th a t  the  o n ly  
r '.a,Ces a t w h ich  fue l o il was ob ta inab le  were 

'c u ' f a r  o r  L isbon .
t i l  P ° ‘n t  was made b y  M r. D u n lo p  suggesting 
j) i f  the  c o u rt accepted th e  v ie w  th a t  the re  
¡¡e ^ een an unau thorised  de v ia tio n , and con- 
P a i t 'n t 'y  a re p u d ia tio n  o f th e  co n tra c t on the  
a„ *" o f th e  sh ipow ner, the  charte rers had 

ePted th e  rep u d ia tio n  and were conse- 
eU tly  not  e n tit le d  to  m ake an y  c la im  under

the  co n tra c t. The p o in t is n o t ra ised upon 
th e  special case and I  the re fo re  express no 
o p in ion  w ith  regard to  i t .  The appeal fa ils  and 
m us t be dism issed, w ith  costs.

Atkin, L .J .— I  agree w ith  th e  ju d g m e n t 
th a t  has ju s t  been de live red  and need o n ly  
express m y  ow n op in io n  in  a few  w ords. I t  
appears to  me im p o r ta n t th a t  when words in  
com m on use in  com m ercia l transactions have 
been a u th o r ita t iv e ly  construed th e y  should 
con tinue  to  receive th e  same con s tru c tion , 
unless i t  is p la in  fro m  th e  c o n tra c t th a t  a d i f 
fe re n t m eaning was in tended . The clause 
g iv in g  l ib e r ty  to  ca ll a t a n y  p o r t o r po rts , 
w he the r w ith  o r w ith o u t th e  words “  in  any 
o rd e r,”  has, to  m y  m in d , rece ived such a u th o r i
ta t iv e  con s tru c tion , and th e  lib e r ty  is confined 
to  p o rts  s u b s ta n tia lly  in  the  course o f the  
con tem p la ted  voyage. T h is  seems to  me to  be 
estab lished b y  th e  case o f Leduc and Co. v . 
W ard  and others (sup.), G lynn  v . Margetson  
(sup.), and W hite  v . Granada Steamship Com
p a ny  L im ite d  (13 T im es L .  R ep. 1), and  I  
have no d o u b t th a t  th e  same m eaning has been 
im p u te d  to  th e  words in  num erous com m erica l 
cases n o t repo rted . I t  appears to  me to  m ake 
no difference in  the  o rd in a ry  case w he the r the  
purposes fo r  w h ich  th e  lib e r ty  is g iven are 
s ta ted  o r n o t. In  Leduc and Co. v . W ard  and  
others (sup.) no purposes were s ta ted . In  
G lynn  v . M argetson (sup.) th e  words were “  fo r  
th e  purpose o f d e live rin g  coals, cargo o r 
passengers, o r  fo r  an y  o th e r purpose w hatso
ever.”  In  W hite  v . Granada Steamship Com
p a n y  L im ite d  (sup.) the  w ords were s u b s ta n tia lly  
the  same as in  G lynn  v . Margetson (sup.). I  do 
n o t th in k  th a t  the  c o u rt in  those cases con
s trued  th e  words b y  reference to  the  p a rtic u la r 
purposes fo r  w h ich  in  fa c t the  lib e r ty  was used. 
I f  th a t  were the  c r ite r io n  the  words “  p o r t  o r 
po rts  ”  w o u ld  have d iffe re n t meanings accord
in g  to  th e  use made o f  the  lib e r ty .  I  th in k  
th a t  B a ilhache , J . r ig h t ly  construed the  words 
in  the  present case and r ig h t ly  he ld  th a t  the  
voyage to  L isbon  was n o t covered b y  them . 
I  agree w ith  m y  L o rd  th a t  in  the  present case 
th e  con s tru c tion  is p a r t ic u la r ly  c lear b y  reason 
o f the  general l ib e r ty  to  dev ia te  fo r  purposes 
o f saving life  and p ro p e rty  con ta ined in  the  
la t te r  words o f th e  clause where “  p o r t o r 
p o rts ,”  & c., are o m itte d . I  also agree th a t  as 
th is  d e v ia tio n  cannot in  an y  w a y  be said to  have 
been fo r  the  purpose o f saving e ith e r sh ip  o r 
cargo i t  was n o t au thorised  e ith e r expressly o r 
b y  im p lic a tio n , how ever desirable i t  m ay  have 
been in  th e  in terests o f th e  sh ipow ner. The 
question o f the  r ig h t  o f the  sh ipow ner to  use the  
bunke r space fo r  the  purpose o f s to rin g  enough 
bunkers to  ta ke  the  sh ip  aw ay fro m  its  p o r t  o f 
de s tina tion  is q u ite  a d iffe re n t question and 
does n o t arise fo r  decision here.

I  understood a fu r th e r  p o in t to  be raised b y  
M r. D u n lo p  th a t,  assum ing the  d e v ia tio n  to  
have been unau thorised , and the re fo re  a breach 
o f a co n d itio n , w h ich  i f  re lied  on w o u ld  displace 
th e  whole o f th e  special c o n tra c t, y e t here the  
charte rers a fte r  breach tre a te d  th e  c o n tra c t
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as s t i l l  subs is ting  b y  c la im in g  under i t  a rb it ra 
t io n , and the re fo re  m us t be he ld  to  have 
w a ived  th e  breach o f c o n d itio n . T h is  is an 
in te re s tin g  p o in t w h ich  m ay  arise fo r  decision 
in  some o th e r case. I t  is n o t open here ; i t  is 
n o t one o f th e  po in ts  o f la w  s ta ted  in  the  
special case ; the re  are no m ateria ls  fou nd  in  the  
special case upon w h ich  a decision cou ld  be 
m ade, and so fa r  as appears i t  was n o t made 
before e ith e r the  learned um p ire  o r the  learned 
judge . I  agree th a t  the  appeal shou ld  be 
dism issed.

Sa k g a n t , L .J .— I  agree and have n o th in g  
to  add.

S o lic ito rs  fo r  the  appe llan ts , Thomas Cooper 
and Co.

S olic ito rs  fo r  the  respondents, Richards  and 
B utle r.

HIGH COURT OF JUSTICE,

K IN G ’S B E N C H  D IV IS IO N .
Tuesday, J u ly  22, 1924.

(Before L o rd  Hewart, C.J.)
Jones v . Oceanic Steamship Company 

L imited, (a)
Carriage by sea— C onflic t o f laws— Contract—  

In ju r y  to passenger— Exception in  contract—  
C ond ition  lim it in g  shipowner's l ia b il ity —  
I n ju r y  to B r it is h  subject— A p p lic a tio n  o f lex  
lo c i con trac tus— Condition.

The p la in t if f ,  a B r it is h  subject, claim ed to recover 
damages fo r  personal in ju r ie s  received on 
board the M ., a B r it is h  ship, owned by the 
defendants, in  which the p la in t i f f  was a 
passenger. The p la in t i f f  alleged that the in 
ju r ie s  which he suffered were due to negligence 
on the p a rt o f the defendants' servants, in  that 
the porthole glass in  the p la in t i f f ’s room was not 
properly  secured, and seriously in ju re d  the 
p la in t if f 's  hand. The parties had agreed that 
a ll questions should be le ft to the learned judge  
except that o f negligence and the amount o f 
damages. The question o f negligence had been 
decided by the ju r y  in  fa v o u r o f the p la in t if f ,  
and they had assessed the damages at 10731. 10s. 
The defendants re lied on two conditions (con
d itions  3 and  9) o f the contract made in  
D etro it which were as fo llow s : C ond ition  3 : 
“  N either the shipowner, agent, nor passage- 
broker shall be liable to any passenger carried  
under the contract fo r  loss, damage, or delay 
to the passenger or h is baggage, a ris in g  fro m  
the act o f God . . .  or fro m  causes o f 
any k in d , beyond the ca rrie r’s control, even 
though the loss, damage, or delay m ay have 
been caused or contributed to by the neglect 
or default o f the shipowner’s servants or o f other 
persons fo r  whose acts he would otherwise be 
responsible. . . . A l l  questions a ris in g
under th is paragraph o f the contract sha ll be 
decided according to E ng lish  law  w ith  reference 
to which i t  is  made.’ ’ C ond ition  9 : “  N o cla im

( a )  Reported by T . W . M organ, Esq., Barrister-at-Law.

under th is  ticket shall be enforceable against the 
shipowner or h is prope rty  or the agent or 
passage-broker, unless notice thereof in  w riting  
w ith  f u l l  pa rticu la rs  o f the c la im  be delivered 
to the shipowner or agent w ith in  three days after 
the passenger sha ll be landed fro m  the trans
a tlan tic  ocean steamer at the te rm ination  o f the 
voyage, or in  the case o f the voyage being 
abandoned or broken up  w ith in  seven days 
thereafter.”

Held, (1) that although clause 3 was vo id  by the 
law  o f D e tro it, the contract was governed by 
E ng lish  law , that being the in te n tio n  o f the 
parties, and so was va lid . B u t a p p ly ing  the 
e jusdem  generis ru le  the defendants were not 
absolved fro m  l ia b i l i ty  by the th ird  condition oj 
the con tract; (2) that since no notice o f claim  
was given w ith in  the tim e lim ite d  by condition  “  
the p la in t i f f  was precluded fro m  recovering bxJ 
reason o f non-compliance w ith  that condition-

Further argum ent a fte r  t r ia l  before the  Lord 
C hie f Justice  and a special ju ry .

The p la in t if f  c la im ed damages fo r  personal 
in ju r ie s  susta ined b y  reason o f the  allegeCl 
negligence o f the  de fendants ’ servants o r agents- 
The p la in t if f ,  a B r it is h  sub ject, was a passeng®1 
on th e  steam ship M ajestic , a B r it is h  ship, and h® 
alleged th a t  he had susta ined in ju r y  to  his le t , 
hand  ow ing  to  th e  negligence o f the  defendants 
servants in  th a t  the  po rth o le  glass in  his room 
was n o t p ro p e rly  secured. C o nd ition  3 o f th  
co n tra c t s ta ted , in te r a lia , th a t  th e  shipowner^ 
w o u ld  n o t be lia b le  fo r  a n y  damage cause 
th ro u g h  the  negligence o f th e ir  servants ; 
th a t  a ll questions a ris ing  under th a t  paragrap 
o f the  co n tra c t should be decided according 1 
E ng lish  la w  w ith  reference to  w h ich  i t  was mad • 

The n in th  co n d itio n  s ta ted th a t  no e lf1”  
w o u ld  be en te rta ined  unless no tice  in  w r i t1110’ 
tog e the r w ith  fu l l  pa rticu la rs  o f th e  c la im , 
g iven  to  th e  shipowner, o r h is agent, w ith ' 
three days a fte r  the  te rm in a tio n  o f th e  voyafi.̂ ' 

T he ju r y  decided the  issue o f negligence 
fa v o u r o f the  p la in t if f ,  b u t th e  question  w heth  
th e  defendants were exem pted fro m  liab iD -f  
b y  the  cond itions on th e  t ic k e t  was reserved 1 
fu r th e r  a rgum ent.

Comyns Carr, K .C . and I .  G. K e lly  f ° r 
p la in t if f .

B oyd M e rr im a n , K .C . and H . L .  Beazley 0 
th e  defendants.

T he  fo llo w in g  cases were re ferred to  :
Re M is s o u r i Steamship Company, -HF. 

M ar. L a w  Cas. 423 ; 61 L .  T . Rep. 310 ’ 
42 Ch. D iv . 321 ;

Grant v . N orw ay, 10 C. B . 665 ; r~8 t
Pearson v . Goschen, 10 L .  T . Rep- ‘ ''

17 C. B . 352 ;
Barnett v . South London T ram w ay  

pany. 57 L . T . R ep. 436 ; 18 Q- B ’ ^

8 1 5 ; com-
Gooch v . Oregon Short L in e  R a ilw ay

party, 258 U . S. 22 ; ^ ¡ j .
Larsen  v . Sylvester, 11 A sp . M ar. Law  * .

78 ; 99 L .  T . R ep. 94 ; (1908) A . '  
The K ensington, 183 N . S. 263 ;
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H a m lyn  v . Ta lisker D is tille ry  Company, 
71 L .  T . R ep. 1 ; (1894) A . C. 202 ;

The H e n ry  S. Grove, 292 Fed. R ep. 502 ; 
Re Richardsons v . Samuel and Co., 8 Asp. 

M ar. L a w  Cas. 330 ; 77 L . T . R ep. 479 ; 
(1898) 1 Q. B . 261 ;

Thorm an  v . Dowgate Steamship Company, 
11 Asp. M ar. L a w  Cas. 481 ; 102 L . T . 
R ep. 242 ; (1910) 1 K .  B . 410 ;

Ryan  v . Oceanic Steam N av iga tion  Com
pany, 12 Asp. M ar. L a w  Cas. 466 ; 110 
L . T . R ep. 641 ; (1914) 3 K .  B . 371.

C ur. adv. vu lt.

J u ly  22, 1924.— L o rd  Hew art, C .J . read the  
a ,.0' v' ni,r ju d g m e n t : In  th is  ac tio n  th e  p la in t if i,  

B ritish  sub ject, seeks to  recover damages fo r  
a fs°Hal in ju rie s  sustained b y  h im  w h ile  he was 

Passenger on th e  steam ship M ajestic , a 
jjh t is h  sh ip , owned b y  the  defendants, a 
I r t i s h  com pany, those in ju rie s  be ing due, as 
h uPeges, to  negligence on the  p a r t o f the  
j,.:®ndan ts ’ servants. H is  case is th a t  on the  
j. Sept. 1922 he was received b y  the  de
c a n t s ,  in  pursuance o f a c o n tra c t made in  
th t r o it ’ as a passanger to  be carried  b y  
. at ship on a voyage from  New  Y o rk  to  S ou th 
ey Pton ; th a t  the  defendants, b y  th e ir  servants, 
toere neg ligent in  th a t  the  po rth o le  glass in  his 

°tn  was not; p ro p e rly  secured, b u t was 
ja °*v ing  a t a h igh  speed when he a ttem p te d  in  
Plle ®arly m o rn ing  o f th e  17 th  Sept, to  d raw  the  
jy 'da in  aside ; and th a t  the  glass the n  caught 
e s. ' ef t  hand and seriously in ju re d  i t .  The 
8th ence aru'  f ' le argum ents were heard on the  

n J u ly  ]as tj w hen i t  was agreed between the 
r t 'es th a t  a l l questions should be le f t  to  me, 

alAePt the  question  o f negligence and the  
°u n t o f th e  damages.

def ' Vas n o t ser'ously  denied on be ha lf o f the  
endants th a t  one a t least o f th e ir  servants 

q / 1. acted ne g lige n tly  in  the  m a tte r, n o r th a t  
ju ries  o f the  p la in t if f  were caused b y  th a t  

q 'd 'gence , and the  ju r y ,  sub ject to  ce rta in  
Se ®st'°n s  o f law , w h ich  were b y  com m on con- 

* ^se rve d , found  in  fa vo u r o f the  p la in t if f  
11 the  issue o f negligence, and assessed the  

riages p ro v is io n a lly  a t 10731. 10s. Od.
:‘e question rem ains

.'-Pda,
w he the r th e  de

ants are exem pted fro m  th is  l ia b i l i t y  b y  the

th, o f the  con tra c t. Tw o cond itions,
t}j;| ^P rd  and the  n in th , are re lied upon. The 
'■ con d ition  is in  the  fo llo w in g  te rm s : 

f ’th e r the  Shipowner, A ge n t o r Passage 
ntl(| 'r  sha ll be liab le  to  an y  passenger carried 
t0 t ,'-T th is  con tra c t, fo r  loss, damage o r de lay 
Pet f  Passenger o r his baggage, a ris ing  fro m  the 
of ° t  God, p u b lic  enemies, arrests, o r res tra in ts  
stj. Pr *nees, ru le rs o r people, fire, co llis ion , 
t i0ljPding, perils  o f the  seas, rive rs , o r o f naviga-
bo'a o f any k in d , accidents to  o r fro m  m ach inery, 
e v j rs> steam, la te n t defects, even tho ugh  
- -tingft,oin _ ,

causes o f an y  k in d  beyond the  c a rrie r’s
n,avrP '’ even though  the  loss, damage o r de lay 
he»] UlV(' been caused o r co n trib u te d  to  b y  the  
° r& f0'" o r default, o f  the  Shipowners’ servants 

o th e r persons fo r  whose acts he w ou ld  
V «i.. X V I . ,  N . S.

ag a t the  beg inn ing o f the  voyage, or

otherw ise be responsible, and w hethe r occu rring  
on board th is  o r any o th e r vessel on w h ich  the  
passenger m ay  be fo rw arded  under th is  con
tra c t.  A ll  questions a ris ing  under th is  paragraph 
o f the  c o n tra c t sha ll be decided according 
to  E ng lish  L a w  w ith  reference to  w h ich  i t  is 
m ade.”

I t  was a t f irs t contended on beha lf o f the  
p la in t if f  th a t  b y  the  lex loci contractus a carrie r 
is preven ted fro m  s tip u la tin g  th a t  he sha ll n o t 
be liab le  fo r the  negligence o f his servants, th a t 
the  con d ition  there fore is abso lu te ly  vo id , and 
th a t  the  con tra c t takes effect as i f  no con d ition  
had been inserted. The Kensington (sup.) 
was c ited . I  en te rta in  no d o u b t th a t  according 
to  the  la w  in  force in  D e tro it ,  where th e  con
t ra c t  was made, and also in  New  Y o rk , where 
the  voyage began, such a co n d itio n  is trea ted  
as vo id , e ith e r as be ing c o n tra ry  to  pu b lic  
p o licy , o r as la ck ing  the  in g re d ie n t o f voluntary" 
assent. B u t  the  con d ition  is pe rfe c tly  v a lid  by" 
E ng lish  law , and i t  is no t, I  th in k ,  seriously 
suggested th a t  according to  the  lex loci con
tractus i t  is illega l fo r  subjects o f ano the r 
c o u n try  to  con tra c t w ith  reference to  the  law  
o f th a t  c o u n try , a lth ou gh  th a t  la w  m ay  tre a t 
such a co n d itio n  as v a lid . The f irs t question 
w h ich  arises, the re fore, is w hethe r the  con tra c t 
is governed h y  A m erican o r b y  E ng lish  law .

I t  was la id  dow n in  Re M is s o u r i Steamship 
Company (sup.) th a t  where a con tra c t is made 
in  one c o u n try  to  be pe rfo rm ed w h o lly  o r 
p a r t ly  in  ano the r co u n try , the  c o u rt w i l l  look 
a t a ll the  circum stances to  ascerta in  b y  the  law  
o f w h ich  c o u n try  the  pa rties  m ay be presumed 
to  have in tended the  con tra c t to  be governed, 
and w il l  enforce i t  acco rd ing ly  unless i t  should 
con ta in  s tipu la tions  c o n tra ry  to  m o ra lity  o r 
expressly fo rb idd en  b y  pos itive  law . In  th a t 
case the  con tra c t was made between an 
A m erican  c itizen  and a B r it is h  com pany o f 
shipowners fo r  the  carriage o f ca ttle  from  
Boston to  E ng land  in a B r it is h  ship, and i t  con
ta in ed  a s tip u la tio n  th a t  was v a lid  accord ing to  
E ng lish  law , b u t was v o id  b y  the  law  o f Massa
chusetts on the  same grounds as those on w h ich  
the  con d ition  under consideration in  the  
present case is vo id  accord ing to  the  lex loci 
contractus. I t  was unan im ously  he ld  b y  the  
C ourt o f A ppea l th a t  the  con tra c t was governed 
b y  E ng lish  law , and th a t  the  s tip u la tio n  was 
v a lid , one o f the  circum stances th a t  were 
regarded as in d ic a tin g  an in te n tio n  to  con tra c t 
w ith  reference to  E ng lish  law  being the  in 
sertion  o f the  s tip u la tio n  w h ich  was im pugned. 
The p rinc ip le  th a t  in  case o f a co n flic t o f laws 
th e  presumed in te n tio n  o f the  con tra c ting  
parties is the  govern ing  fa c to r in  the  question 
w h a t law  is to  be app lied  was a ffirm ed b v  the 
House o f Lo rds in  H a m lyn  v . T a lisker D is 
tille ry  (71 L .  T . Rep. 1 ; (1894) A . C. 202).

The present case is stronger in  fa v o u r o f the 
a p p lic a b ility  o f E ng lish  law  th a n  Re M is s o u ri 
(sup.), inasm uch as here th e  p la in t if f  is a 
B r it is h  sub ject p e rm an en tly  res ident in  E ng land  
and the  c o n tra c t expressly prov ides th a t  a ll 
questions a ris ing  under the  th ird  co n d itio n  shall 
be decided accord ing to  E ng lish  law , and i t  is

K  K  K
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n o t p robab le  th a t  th e  pa rties  w o u ld  in te n d  
th a t  some p a rts  o f th e  co n tra c t should be 
governed b y  th e  la w  o f one co u n try , and o th e r 
pa rts  b y  th e  law  o f a n o th e r co u n try . In  
m y  op in ion , the  w hole c o n tra c t is to  be 
in te rp re te d  and enforced accord ing to  the  law  
o f E ng land .

The n e x t question  w h ich  arises is w h a t is the  
tru e  in te rp re ta tio n  o f the  co n d itio n  accord ing to  
E ng lish  law . I t  was contended b y  counsel fo r  
th e  defendants th a t  i t  was to  be construed ve ry  
w ide ly , and exem pted the  defendants from  
l ia b i l i t y  fo r  the  negligence o r d e fa u lt o f  th e ir  
servants, w ha teve r m ig h t be th e  na tu re  o f such 
negligence o r de fa u lt, p ro v id ed  th a t  i t  was 
beyond th e  ca rr ie r ’s personal con tro l. I t  was 
argued fo r  the  p la in t if f ,  on the  o th e r hand , th a t  
the  ru le  o f ejusdem generis app lied  to  the  words 
“  causes o f an y  k in d ,”  and th a t  o n ly  such 
negligence o r d e fa u lt was com prised in  the  
co n d itio n  as re la ted  to  th e  m a tte rs  specified or 
m a tte rs  ejusdem generis th e re w ith , and the  case 
o f Re Richardsons and Samuel and Co. (sup.), 
and Thorm an  v . Dowgate Steamship Company 
(sup.) were c ited . In  R yan  v . Oceanic Steam 
N av iga tion  Company (sup.) V aughan W illia m s , 
I . .J .  and K ennedy, L .J .  used language w h ich  
m ig h t be ta ke n  as in d ic a tin g  th a t  th e y  th o u g h t 
th e  co n d itio n  should receive the  w ide in te r 
p re ta tio n  contended fo r. B u t  in  th a t  case the  
negligence was in  the  n a v ig a tio n  o f the  vessel, 
and n a v ig a tio n  is one o f th e  m a tte rs  specifica lly  
m entioned in  the  co n d itio n . The question, 
the re fore , o f th e  a p p lica tio n  o f th e  ru le  o f 
ejusdem generis d id  n o t arise. There is n o t in  
th e  te rm s o f th e  co n tra c t under consideration 
an y  in d ic a tio n  o f an in te n tio n  to  exclude th a t  
ru le  such as the re  was in  Larsen  v . Sylvester. 
Indeed, some o f the  o th e r cond itions (i.e., con
d itio n s  4, 5 and 12) seem ra th e r to  in d ica te  
th a t  the  th ir d  co n d itio n  was in tended to  receive 
a na rrow e r in te rp re ta tio n  th a n  th a t  w h ich  is 
contended fo r  b y  the  defendants. In  m y  
op in ion , the  p rin c ip le  o f ejusdem generis applies 
in  th is  case, and th e  defendants are no t 
absolved b y  the  th ir d  con d ition  from  
l ia b i l i t y  fo r  th e  in ju r y  o f w h ich  the  p la in t if f  
com pla ins.

The n in th  con d ition  prov ides as fo llow s : 
“  N o  c la im  under th is  t ic k e t sha ll be enforce
able against the  Shipowner o r his p ro p e rty , or 
the  A ge n t o r Passage B roke r, unless no tice  
the reo f in  w r it in g  w ith  fu l l  p a rticu la rs  o f the  
c la im  be de live red to  the  Shipowner o r A gen t 
w ith in  th ree  days a fte r  the  passenger sha ll be 
landed fro m  th e  tra n s a tla n tic  ocean steamer a t 
the  te rm in a tio n  o f her voyage, o r in  case o f the  
voyage be ing abandoned o r b roken  up , w ith in  
seven days th e re a fte r.”

I t  is com m on ground th a t  no no tice  o f c la im , 
in  the  o rd in a ry  sense o f the  te rm , was g iven 
w ith in  the  tim e  lim ite d . B u t i t  was contended 
on be ha lf o f the  p la in t if f ,  f irs t,  th a t  the  c o n tra c t 
is governed b y  A m erican  law , accord ing to  
w h ich  such a co n d itio n  is n o t v a lid  unless i t  is 
reasonable, M isso u ri, &c. R a ilw ay  v . H a rr im a n  
(227 U . S. 657), and Gooch v . Oregon Short L ine  
R a ilw ay  Company (258 U . S. 22) be ing c ited ,

isand  I  am  asked to  say th a t  th e  cond ition  
unreasonable ; secondly, th a t  th e  conditio  
had in  substance been satisfied, because certfhe 
reports  had been made to  th e  defendants b y  J 
surgeon and  others g iv in g  fu l l  pa rticu la rs  o f t  ^ 
acc ident— see The H e n ry  S. Grove (sup.) ; 
th ir d ly ,  th a t  the  defendants had  w a ived  1 , 
perform ance o f the  co n d itio n , o r were estopP® 
fro m  saying th a t  i t  had  n o t been perform ed, f  
reason o f a rep resenta tion  made b y  th e  p UI' 
to  the  p la in t if f  to  th e  effect th a t,  in  v ie w  o f ^  
reports  o f th e  accident a lready  m entioned, !,^ 
fu r th e r  steps were necessary upon  his pa rt 
o rder to  g ive no tice  o f h is c la im . W ith  re=>8 j  
to  these con tentions, ( 1 )1  have a lready  sta 
th a t  in  m y  op in ion  th e  co n tra c t is governed  ̂
E ng lish  law , and i f  th a t  is so, th e  question 
reasonableness does n o t arise. B u t even i f  t  
question d id  arise, I  am  unable to  h o ld  |j
co n d itio n  is unreasonable. (2) I  do n o t tn 1 
th a t  the  rep o rts  referred to  can be trea ted 
e q u iva le n t to  no tice o f a c la im  fo r  the  p u rp °  ^ 
o f the  c o n tra c t. T h e y  m ake no m en tion  0 • 
c la im , and th e y  are consis tent w ith  the  PoSjaS 
b i l i t y  th a t  no c la im  w o u ld  fo llo w . (3) R  r

express 
a lte r 

n f Ote rm s o f the  co n tra c t o r to  w a ive  any 1,1 f)(j 
cond itions— see Grant v . N orw ay (sup-) 8 }, 
Pearson v . Goschen (sup .)— o r to  m ake any 
rep resenta tion , and the re  is the re fo re  no " 3l y 
o r estoppel b in d in g  th e  defendants— see 
v . South London T ram w ay Company L i 111 '
(sup-)- , on

I t  m ay  be added th a t  no p o in t was mao 
be ha lf o f  th e  p la in t if f  w ith  reference to  the  n)^ e 
in  w h ich  th e  cond itions were p r in te d  upon t jje

w a s  f r a n k ly  a d m i t t e d  ^

no t, in  
im p lie d

m y  op in ion , 
a u th o r ity  o f

w ith in  the  
th e  purser to

docum ent handed to  h im  as his t ic k e t,  
c o n tra ry , i t  was fra n k ly  a d m itte d  th a t
p la in t if f  knew  the re  was p r in t in g  on the  f ' cctjy 
and knew  th a t  th e  p r in t in g  con ta ined Per*® t ),e 
leg ib le  cond itions  re la tin g  to  th e  te rm s of
con tra c t. H e  d id  n o t, however, choose 
read th e m . sj0n

The resu lt is th a t  in  m y  o p in ion— a c o n c h f^ . j 
to  w h ich  I  have come w ith  reg re t— the  0p-
is prec luded fro m  recovering  b y  reason °* .¡ce
com pliance w ith  the  c o n d itio n  re q u irin g  11 ^  
o f  th e  c la im , and the re  m us t be judgm eo 
th e  defendants.

Judgm ent fo r  the defendan

Solic ito rs fo r  the  p la in t if f ,  Swann, H a rd ” 1 
and Co. . j 0)W

S olic ito rs fo r  the  defendants, Rawle, 
stone, and Co., agents fo r  H i l l ,  D ickinson, 
Co., L ive rp o o l.

» 0 "
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J u ly  15, 16, 30, and  31, 1924.
(Before Bailhache, J .)

Fooks v . Smith, (a)

insurance (M a rin e )— Loss by restra in t o f princes 
"—Constructive tota l loss o f goods— N o notice o f 
abandonment— Subsequent requ is ition  o f goods 
by Government— A c tu a l tota l loss— Whether in  
° rd in a ry  sequence o f events— L ia b il i ty  o f 
underwriter.

* n June  1914 a f irm  o f hide merchants in  Calcutta 
shipped goods fro m  Calcutta to Bourgas on an  
A u s tria n  sh ip  and insured them against w ar 
and m arine risks  ( in c lud in g  loss by restra in t of 
Princes). I n  view o f the im m inen t outbreak o f 
hostilities, the A u s tr ia n  Government issued 
general instructions to A u s tr ia n  shipowners to 
Put the ir ships in  safety. I n  consequence o f 
these instructions the sh ip  on which the goods 
Uiere being conveyed p u t in to  Trieste and d id  
Uot complete the voyage and the goods were 
tunded at Trieste and sent up country. N o  
notice o f abandonment was given. About a 
year afterwards the goods were requisitioned by 
the A u s tr ia n  Government and sold.
, > (1) that when the sh ip  p u t in to  Trieste and  
tunded the goods there, instead o f completing 
the voyage, there was a constructive tota l loss 
Caused by restra in t o f princes, one o f the pe rils  
insured against, but as no notice o f abandon
ment was given, the underw rite r was not 
t%able ; and  (2) that the requ is ition ing  o f the 
goods by the A u s tr ia n  Government about a 
year afterwards, was an actual tota l loss o f the 
goods, but, as th is requ is ition ing  was not an  
event which, in  the o rd in a ry  sequence o f events 
hollowed the constructive total loss by restra in t 
° f  princes a year earlier, the underw rite r was 
n° t liable f o r  the actual tota l loss when i t  hap
pened.

AcTion t r ie d  b y  Ba ilhache , J .
p la in t if f ,  M r. D an ie l W ill ia m  Fooks, a 

m erchan t, c la im ed, under a w a r r is k  po licy , 
R e c o v e r  fo r  the  to ta l loss o f fou rteen  bales o f 
f. i s shipped on an A u s tr ia n  sh ip  fro m  
■ ‘ °u t ta  to  Bourgas, B u lga ria , and w h ich  were 
ms;» e d  fo r  790/.
bv conseq uence o f general in s tru c tion s  issued 

y the A u s tr ia n  G overnm ent to  A u s tr ia n  ship- 
Abn« s  the  vessel fa iled  to  com plete her voyage. 
rc °'.l t  a year a fte rw a rds  th e  goods were 

^ is it io n e d  b y  the  A u s tr ia n  G overnm ent, 
th e  facts are fu l ly  s ta ted  in  the  ju d g m e n t, 

pi ^  • A . Jom itt, K .C . and E . G. Pa lm er fo r  the  
4 « !? tif f— T h is  case is covered b y  M e llis h  v . 
hot eWS (1812> 15 E as t 13), where th e  liead- 
re °  say s th a t  the  assured o f goods hav ing  
tpCtt v ed in te lligence  on the  8 t l i  Jan . 1811 th a t  
j}®  sh ip ’s papers were ta ke n  aw ay on the  7 th
k 'it l • Prece<hng> by the  Swedish G overnm ent 
of alr 
t i l l
of i*n w hose p o r t she was, d id  n o t g ive notice 

a b a n d o n m e n t to  the  de fendant u n d e rw rite r
t 0 ‘e 17 th  Jan ., b u t  tho ugh  such no tice  was 
pe la te , supposing an abandonm ent to  be 
^ J ^ s a r y ,  y e t as the  goods were f in a lly  seized

l* !  Reported by T . W . M organ, Esq., Barrister-at-I,aw.

and unladen b y  orders o f th a t  G overnm ent on 
the  30 th  A p r i l fo llo w in g , i t  was he ld  th a t  the  
ine ffec tua l no tice  o f abandonm ent before g iven 
d id  n o t preclude the  assured fro m  recovering 
as fro m  a to ta l loss, w ith o u t an y  abandonm ent. 
T hus, i f  a loss b y  re s tra in t o f princes has been 
suffered, w h ich  can be converted in to  a con
s tru c tiv e  to ta l loss b y  an ap p ro p ria te  no tice  o f 
abandonm ent and no such no tice  o f abandon
m en t has been g iven , th e  m a tte r  rem ains a live , 
and i f  a to ta l loss transp ires subsequently  the  
assured can recover n o tw ith s ta n d in g  th a t  
no tice  o f abandonm ent was n o t g iven . Here 
there  has been a to ta l loss o f the  goods and the  
assured is e n tit le d  to  recover n o tw ith s ta n d in g  
the  absence o f a no tice  o f abandonm ent.

C. T . Le Quesne fo r  the  defendant.— The case 
o f M e llis h  v . Andrews (sup.) does n o t a p p ly  to  
the  present case. There was in  th is  case a 
fru s tra t io n  o f the  adven tu re  when the  vessel 
was p u t in to  T ries te  in  A ug . 1914, and as fro m  
th a t  event the  p o lic y  ceased to  be opera tive  
and no fu r th e r  loss was covered b y  i t .  The 
p la in t if f ,  there fore, is now  seeking to  recover 
fo r  a loss w h ich  occurred a fte r  th e  insured 
adven tu re  came to  an end, in  o th e r words, a 
loss w h ich  is n o t covered b y  the  p o licy . There 
was no loss b y  re s tra in t o f princes in  th is  case 
and even i f  the re  was, th e  subsequent confisca
t io n  o f the  goods by th e  A u s tr ia n  G overnm ent 
was n o t the  n a tu ra l consequence o f th e  loss b y  
re s tra in t o f princes.

The fo llo w in g  cases were also re ferred to  :
De M attos  v . Saunders, 1 Asp. M ar. La w  

Cas. 377 ; 27 L . T . R ep. 120 ; L .  Rep. 
7 C. P . 570 ;

Roux  v . Salvador, 3 B in g . N . C. 266 ;
B rit is h  and F ore ign M a rin e  Insurance  

Company v . Sunday and Co., 13 Asp. 
M ar. L a w  Cas. 289 ; 114 L .  T . R ep. 521 ;
(1916) 1 A . C. 650 ;

Cossman v . West, 6 A sp . M ar. L a w  Cas. 
233 ; 58 L .  T . R ep. 122 ; 13 A pp . Cas. 
160 ;

Jackson v . U n ion  M a rin e  Insurance Com
pany, 2 Asp. M ar. La w  Cas. 2 3 5 ; 31 
L .  T . R ep. 789 ; 10 L .  R ep. C. P . 125 ;

S tringer v . E ng lish  and Scottish M a rin e  
Insurance Company, 3 M ar. L a w  Cas. 
(O.S.) 440 ; 22 L .  T . R ep. 802 ; L . 
R ep. 5 Q. B . 599.

Bailhache, J .— T h is  is an ac tio n  b y  D an ie l 
W ill ia m  Fooks, who is th e  successor in  t i t le  
o f ce rta in  vendors o f ce rta in  parcels o f hides. 
The hides were sold under a c o n tra c t da ted 
the  22nd A p r i l 1914, to  one Masoona, a t V arna . 
The c o n tra c t p ro v id e d  th a t  the  hides were to  
be shipped fro m  C a lcu tta  per steam er to  
V arna  w ith in  tw o  m on ths. The p o lic y  sued 
on covered th e  t ra n s it  fro m  P o rt Said to  
Bourgas.

The c o n tra c t, a lth ou gh  n o t q u ite  in  te rm s a 
c .i.f. con tra c t, has m any o f the  a ttr ib u te s  o f 
a c .i.f. con tra c t, and, I  th in k ,  so fa r  as th is  
case is concerned, i t  m a y  be tre a te d  as a c .i.f. 
con tra c t. A lth o u g h  th e  con tra c t was made in  

* A p r i l,  the  goods were shipped considerab ly
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la te r. The b i l l  o f la d in g  is da ted A p r i l,  b u t 
th e  goods d id  n o t leave fo r  th e ir  des tina tion  
u n t il June.

The o rd in a ry  course o f t ra n s it  was to  convey 
the  goods b y  ocean steam er to  T rieste  and fro m  
the re  to  re-sh ip  the m  to  Bourgas on a sm aller 
steam er. The goods a rrive d  in  th e  o rd in a ry  
course a t T ries te . T hey  were the n  transh ipped  
on th e  Stamboul, a sm all coasting vessel w h ich  
flew  th e  A u s tr ia n  flag  and belonged to  an 
A u s tr ia n  sub ject. The buye r o f the  goods was 
a B u lga rian .

In  J u ly ,  the  goods be ing s t i l l  in  tra n s it,  and 
w ar being im m in e n t, the  sellers to o k  o u t a 
L lo y d ’s w a r risks  p o lic y , and the  bu ye r’s 
account was deb ited  w ith  the  p rem ium . T h a t 
is th e  p o lic y  on w h ich  the  ac tio n  is founded.

The goods ha v in g  been transh ipped  on the  
Stamboul, the  la t te r  vessel proceeded, according 
to  her log , on the  30 th  J u ly ,  on her w a y  to  
Bourgas, and in  due course a rr iv e d  a t V a lona . 
W h ile  the re  a te legram  was received fro m  her 
owners o rdering  her back to  T ries te . She 
a rrived  there on the  5 th  A ug . She sailed 
again on the  7 th  A ug ., bound fo r  Sebenion, and 
thence proceeded to  the  La le  o f K u k u ly a n , 
whence she was again ordered to  re tu rn  to  
T rieste.

She a rrive d  a t T rieste  ab ou t the  m id d le  o f 
Septem ber, and b y  the  end o f the  m o n th  the  
cargo ( in c lu d in g  the  hides in  question in  th is  
case) was discharged. The hides rem ained 
a t T rieste  fo r  some tim e , b u t  were a fte rw a rds  
sent up c o u n try , and u lt im a te ly ,  m ore th a n  a 
year a fte rw a rds , th e y  were requ is itioned  b y  the  
A u s tr ia n  G overnm ent and sold b y  th e m  fo r 
a com p a ra tive ly  sm all sum  o f m oney, w h ich , 
ha v in g  regard now  to  the  fluc tu a tion s  in  
exchange, is a p e rfe c tly  neg lig ib le  sum.

N o th in g  was heard b y  the  seller o f w h a t 
happened to  the  cargo fo r  some years. Indeed, 
he does n o t seem to  have found  i t  o u t d e fin ite ly  
u n t il 1921, seven years a fte r  the  vessel re tu rn ed  
u lt im a te ly  to  T ries te , and five  years a fte r  the  
seizure and sale.

H a v in g  found  o.ut w h a t had happened, the 
p la in t if f  sued the  u n d e rw rite r on the  w ar 
risks p o lic y  as fo r  a to ta l loss o r construc tive  
to ta l loss.

The ac tion  came on fo r  t r ia l  before me some 
tim e  ago, and I  the n  came to  the  conclusion, 
as an in te r im  op in ion , th a t  the  u n d e rw rite r 
was n o t lia b le  as fo r  a to ta l o r cons truc tive  
to ta l loss. The question was the n  raised 
w hether, i f  i t  was ne ithe r a to ta l no r a con
s tru c tiv e  to ta l loss, i t  m ig h t be trea te d  as a 
p a rtia l loss, and I  d irec ted  th a t  the  m a tte r  
should be argued fro m  th a t  p o in t o f v ie w . I  
am  g lad th a t  I  d id  so, because a lth o u g h  th a t  
p a rtic u la r p o in t has n o t been pressed, I  have 
heard a m uch fu lle r  a rgum en t on the  fo rm er 
po in ts , and I  am  m uch ob liged to  counsel on 
bo th  sides fo r  th e ir  assistance on the  question 
w hethe r th is  was a to ta l loss o r a con s tru c tive  
to ta l loss.

N o no tice  o f abandonm ent was g iven because 
the facts were n o t know n , as fa r  as the  fru s tra 
t io n  o f the  adven tu re  was concerned, fo r  seven

years, and as to  th e  seizure and sale, fo r 
years a f te r  th e  event, and i t  cou ld  n o t be 
suggested th a t  a no tice o f abandonm ent given 
seven years a f te r  the  event cou ld  b y  any 
p o s s ib ility  be a good no tice .

As a p re lim in a ry  p o in t i t  was said th a t  there 
was no re s tra in t o f princes. The A ustrian  
G overnm ent gave general in s tru c tio n s  to  tn e 
owners o f A u s tr ia n  ships to  get th e ir  vessel 
in to  a place o f sa fe ty  in  a n tic ip a tio n  o f tne 
dec la ra tion  o f w a r. N o  d o u b t the  assure 
m us t prove th a t  the  p a r tic u la r  p e ril re lied  up°n 
happened, and I  am  bound to  say th a t  the 
p ro o f o f the  happen ing o f th is  p a r tic u la r  perl 
is ve ry  s lig h t indeed. N o  force was used. ®u 
beh ind the  in s tru c tion s  o f a G overnm ent there 
is always th e  u lt im a te  reso rt to  force, i f  f ° r®e 
is necessary. There fore, as in  th e  case o f th  
B rit is h  and F ore ign M a r in e  Insurance CompanK 
v . Sanday and Co. (sup.) the re  was a re s tra in t ® 
princes, and th a t  in  consequence the re o f th  
vessel p u t  back to  T rieste .

I t  m ust be borne in  m in d  th a t  a p o licy  0 
goods insures o r is in tended  to  insure the i 
safe a rr iv e l a t the  p o r t  o f destina tion  mention« 
in  the  p o lic y . I t  is a p o lic y  o f insurance 0 
th e  adven tu re . I f ,  the re fore , the  ad ven tuT 
is preven ted b y  a r is k  nam ed in  th e  P °^c/g  
the re  is a c la im  on th e  un de rw rite rs . I f  1 
r is k  is o f such a na tu re  th a t  th e  a d v e n t^  
is fru s tra te d , b u t th a t  th e  goods rem ain in

fivesa fe ty  and u n in ju re d , the re  is a construe  ̂
b u t  n o t an ac tu a l to ta l loss, and in  o rder th® 
a person m a y  be enabled to  sue fo r  a c0 ,g 
s tru c tiv e  to ta l loss, no tice  o f abandonm ent 
necessary as soon as the re  has been a reaso 
ab le o p p o r tu n ity  fo r  asce rta in ing  th e  facts.

I  have come to  the  conclusion th a t,  w ith  <’ 1 ̂  
d iligence, su ffic ien t facts m ig h t w e ll have bee^ 
ascertained long  before th e y  were. W hen 
p e ril insured against happens and consequen ? 
a loss is incu rred , the  u n d e rw rite rs ’ I ia b ih jj,  
on the  p o lic y  comes to  an end, sub ject, 
course, to  th e ir  l ia b i l i t y  to  pay in  reSPe(). 
o f the  p e ril insured against w h ich  has occurre.^ 
Therefore, in  o rder to  recover on th is  policy» 
is necessary to  show th a t  th e  goods were 
in  consequence o f  the  re s tra in t o f  prin®® 
The goods were n o t seized b y  the  A u s to  
G overnm ent fo r  m ore th a n  a yea r. A t  . 
end o f  th a t  period the  A u s tr ia n  G o v e rn in g

andrequ is itioned  and sold the  goods, am* < 
do ub t th a t  re q u is itio n in g  c o n s titu te d  an ac ^  
and n o t a con s tru c tive  to ta l loss. The Pr,Qf  
realised w o u ld  b y  reason o f the  d o c tr i» e 
sub rogation  belong to  the  unde rw rite rs .  ̂

A u th o r it ie s  have been c ite d  w h ich  show * j  
i f  the re  is f irs t  a cons truc tive  to ta l loss f°P °, 
b y  an actua l to ta l loss, and no no tice  o f aban ^  
m en t ha v in g  been g iven , the  cons truc tive  f® y 
loss canno t be re lied  on, ye t the  insured m 
sue the  unde rw rite rs  in  respect o f the  fo il0 "  a 
ac tua l to ta l loss, and th a t  is w h a t the  in sU^jie 
in  th is  case seeks to  do. I t  is said th a t . 
cons truc tive  to ta l loss b y  the  res tra in  ^  
princes was tu rn e d  in to  an actua l loss w ^ eI10(ls- 
A u s tr ia n  G overnm ent seized and sold the  g ° y t  
M e llis h  v . Andrews (sup.) was c ite d  in  snpP
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th a t p ropos ition . T h a t case was decided 
L o rd  E llenborough  in  1812. The headnote, 

tk  1 dea ling  w ith  the  facts, says : “  B u t  
hough such no tice  [o f abandonm ent] was too  
ate, supposing an abandonm ent to  be necessary; 

yet as the  goods were f in a lly  seized and unladen 
ey orders o f th a t  G overnm ent on the  30 th  A p r i l 
b lo w in g , i t  was he ld  th a t  the  ine ffec tua l 

hotice o f  abandonm ent before g iven  d id  n o t 
Preclude the  assured fro m  recovering  as fo r  a 
ota l loss, w ith o u t an y  abandonm ent.”  To 
*le same effect is S tringer v . E ng lish  and  
c°ttish  M a r in e  Insurance Company (sup.). 
These tw o  cases are au th o ritie s  fo r  the  

Proposition th a t  i f  a cons truc tive  to ta l loss 
a , erwards becomes an actua l to ta l loss the  
ssured m ay  in  ce rta in  circum stances, a lthough  
e has g iven  no no tice  o f abandonm ent, re ly  

, P°n the  actua l to ta l loss and recover, a lth ou gh  
j jere is a considerable in te rv a l o f t im e  between 
he actua l to ta l loss and the cons truc tive  to ta l 

. Ss- T o  the  same effect are some observations 
the  w e ll-know n  ju d g m e n t o f L o rd  A b inger 

ln Roux v . Salvados (sup.).
As I  understand the law , i t  stands in  th is  

. ay : W here , b y  a p e ril insured against, there 
, a con s tru c tive  to ta l loss and no no tice  o f 
handonm ent is g iven , then  i f  in  the  o rd in a ry  
°Urse o f  an unbroken sequence o f events 
bow ing upon the p e ril insured against, the  

°H structive  to ta l loss becomes an actua l to ta l 
as, fo r  instance, i f  the re  is a cap ture 

b y  confiscation— the  u n d e rw rite r is 
,, — respect o f the  to ta l loss. I f ,  however,

e u lt im a te  to ta l loss is n o t the  re su lt o f  a 
equence o f events fo llo w in g  in  the  o rd in a ry  
hUr.se upon the p e ril insured against, b u t is 

6 resu lt o f  some supervening cause, the  under
w rite r is n o t lia b le . T h a t is an il lu s tra t io n  

the doc trine  P rox im o  causa non remota 
"Pectatur.

" ‘ lowed
'able in

Assum ing th a t  to  be a correct s ta tem ent o f 
n,!' law , I  w o u ld  re fer to  an observa tion  o f 
».'lies, J . j n De M attos  v . Saunders (1 Asp. 
/ aL  L a w  Cas., a t p. 379 ; 27 L .  T . R ep. 120 ; 

Rep. 7 C. P ., a t p . 579) : “  The con ten tionth Eat the  loss, p a rtia l a t the  t im e  i t  was 
„ eUrred, was converted in to  a to ta l loss b y  
j, ® acts o f the  salvors and the  seizure and sale 
^  , f'r the  orders o f the  C ourt o f A d m ira lty ,  

st fa il,  because those acts and proceedings 
re n o t the  n a tu ra l and necessary conse- 

b ences o f a p e ril insured aga inst.”  T o  the  
l_- 'he effect is a passage in  the  ju d g m e n t o f 

uy> C .B ., in  S tringer v . E ng lish  and Scottish 
(C>a? ne Insurance Company (3 M ar. L a w  Cas. 
^  b -), a t  p . 444 ; 22 L .  T . R ep. 802 ; L .  
tha t ? * ”  a t P- : “  I  am  ° f  op in ion
th, the  decree fo r  the  sale o f the  goods and
for Sa' e the  goods under th a t  decree, w h ich  
th  6Ver to ° l i  ° u t  o f the  possession o f the  owner 
th*' 8°ods them selves, and to o k  aw ay fro m  h im  
gQe P °w er ‘A ever repossessing h im se lf o f the
t j . ° < s in  specie, e n tit le d  the  p la in t if fs  to  tre a t 
gQe case as one o f to ta l loss. T h is  loss o f the  
ori°- a r°se , tho ugh  n o t d ire c tly , o u t o f the  
hw Sinai cap tu re  (w h ich  was o f its e lf, i f  i t  had 

en so trea te d , a to ta l loss), th ro u g h  a series

o f consequences— viz ., the  in s titu t io n , the  
d iffe re n t stages, and the  continuance o f the  
s u it u n t il the  decree was pronounced ; and 
the  sale under the  decree was— i f  I  m ay 
use the  expression— a com p le tion  o f the  to ta l 
loss.”

A ga in , to  the  same effect is  the  ju d g m e n t o f 
the  P r iv y  Council in  Cossman v . West. The 
headnote says : “  T o  co n s titu te  a to ta l loss 
w ith in  the  m eaning o f a p o lic y  o f  m arine  
insurance i t  is n o t necessary th a t  a sh ip  should 
be a c tu a lly  a n n ih ila ted  o r destroyed. I f  i t  is 
lo s t to  the  ow ner b y  a n y  adverse v a lid  and lega l 
trans fe r o f his r ig h t  o f p ro p e rty  and possession 
to  a purchaser b y  a sale u n d e r decree o f a 
c o u rt o f com petent ju r is d ic tio n  in  conse
quence o f a p e ril insured against, i t  is as 
m uch a to ta l loss as i f  i t  had been to ta l ly  
a n n ih ila te d .”  In  th a t  case i t  is to  be observed 
th a t  the  same p o in t was take n  th a t  th e  to ta l 
loss m ust be in  consequence o f the  p e ril insured 
against.

N ow , was the  to ta l loss in  the  present case a 
necessary o r n a tu ra l o r d irec t consequence o f 
the  p e ril insured against ? O f course, i t  is tru e  
to  say th a t  the  re s tra in t o f princes w h ich  
b ro ug h t these hides in to  A u s tr ia  and k e p t them  
a t T ries te  is a sine qua non  o f  the  u lt im a te  loss ; 
i f  th e y  had n o t been the re  the  G overnm ent 
cou ld  n o t have seized the m . B u t  th e y  came 
there  a t a t im e  when th is  c o u n try  was n o t a t 
w a r w ith  A u s tr ia , w a r be ing declared on th e  
I3 th  A ug . 1914, and th e y  came the re  because 
the  A u s tria n  G overnm ent d id  n o t desire 
A u s tr ia n  ships to  be in  danger on the  h igh  
seas. B u t  the  fa c t th a t  th e y  came the re  d id  
n o t as a necessary, n a tu ra l, o r d ire c t conse
quence lead to  th e ir  u ltim a te  seizure and 
re q u is itio n in g  and sale b y  the  A u s tr ia n  G overn
m en t.

I t  seems to  me th a t  th a t  seizure and sale 
was a nova causa superveniens, and was n o t 
the  necessary and d ire c t re su lt o f  the  re s tra in t 
o f princes. Suppose the  goods had been 
destroyed b y  fire  a t T ries te , i t  w o u ld  be 
im possib le to  say th a t  an u n d e rw rite r o f the  
w a r risks p o licy  was lia b le , fo r  th a t  destruction  
w ou ld  n o t be a necessary o r d ire c t consequence 
o f the  fru s tra t io n  o f the  voyage. To the  
ex te n t th a t  the  voyage in  th is  case was fru s 
tra te d , the  e x te n t o f the  cons truc tive  to ta l 
loss, I  th in k  the  u n d e rw rite r w o u ld  have been 
liab le  ; b u t I  do n o t th in k  th a t  the  cons truc tive  
to ta l loss in  th is  case ever became a to ta l loss 
o r a com p le tion  o f the  con s tru c tive  to ta l loss. 
The to ta l loss was due, n o t to  the fa c t th a t  the  
voyage had been fru s tra te d  b u t to  an e n tire ly  
independent act o f th e  A u s tr ia n  G overnm ent, 
no t a t a ll su ffic ie n tly  re la ted to  the  o rig in a l 
p e ril, the  re s tra in t o f princes.

In  a ll the  circum stances o f the  case, w h ich  
is one o f considerable d if f ic u lty ,  I  th in k  th a t  
these goods, so fa r  as the  actua l to ta l loss is 
concerned, were lo s t b y  the  seizure and sale b y  
the  A u s tr ia n  G overnm ent ; th a t  b y  the  tim e  
the  seizure and sale to o k  place the  p o lic y  
had long  since ru n  o ff, and th a t  the  seizure 
and sale were n o t so ne a rly  connected w ith  th e
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re s tra in t o f princes th a t  I  can h o ld  th a t  the  
to ta l loss was a com p le tion  o f w h a t was begun 
b y  the  re s tra in t o f princes.

I  have come to  the  conclusion th a t  th e  assured 
canno t recover in  th is  case, and th a t  the re  m ust 
be ju d g m e n t fo r  the  un d e rw rite r.

Judgm ent fo r  defendant.
Solic ito rs fo r the  p la in t if f ,  M a r t in  and B a rry  

O 'B rien .
Solic ito rs fo r  the  defendant, Thomas Cooper 

and Co.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

Feb. 20, 21, 22, 28, and M arch  12, 1924.
(Before S ir H e n r y  D u k e , P.)

T h e  R e n s f j e l l  ; T h e  O r n e s f j e l l  ; T h e
U p p l a n d  ; T h e  F r it io f f  ; T h e  Sv e in  .Ja r l . (a)

C harter-party— “  Scanfin "  charter-party  (1899) 
— “  The cargo to be brought to and taken 
f ro m  alongside a t charterer's r is k  and  
expense as customary " — Custom o f ports o f 
West H artlepoo l and Sunderland— Cargo slung 
out fro m  the holds o f the vessel by shore cranes 
and stacked on the quay or in  ra ilw a y  wagons—  
Cargo s im ila r ly  slung out by the sh ip 's  tackle—  
Stevedore's charges— Cost o f discharge— P rac
tice o f stevedores to render accounts fo r  steve
dores' work at a fixe d  sum pe r standard—  
Custom fo r  shipowners to pa y  such fixed  sum—  
Effect o f added clause requ iring  steamer to 
employ charterers' stevedores and p a y  usual 
fee.

The p la in t if fs  claim ed fro m  the defendants the 
cost o f discharging cargoes o f sawn goods and 
p i t  props, o f which the defendants were con
signees, at West H artlepoo l and Sunderland. 
The goods were carried under the terms o f the 
“  S c a n fin "  charter-party  1899, by which i t  
is  provided that the cargo sha ll be “  loaded and 
discharged w ith  customary dispatch . . .
according to the custom o f the respective ports.

Cargo to be brought to and taken fro m  
alongside at the charterer's r is k  and expense 
as custom ary." I n  some cases an add itiona l 
clause was added by which the shipowner was 
required to employ the charterer's stevedores 
and p a y  the usual fee and cost only.

A t  the ports o f West H artlepoo l and Sunderland  
tim ber is  discharged either by the ships' tackle 
or by means o f shore cranes owned by the dock 
company. I n  cither case the cargo is  swung 
out fro m  the ship in  a s ling , which is  met and  
released on shore by the stevedores' gangs. 
I n  some cases the s ling  con ta in ing  the cargo is  
lowered in to  ra ilw a y  trucks standing on the 
ra ilw a y  along the quay, in  other cases i t  is  
carried  back by the stevedores' gangs to m er
chants' allotted cargo spaces in  rear o f the 
discharging berth. I n  either event the cargo, 
after release fro m  the crane tackle, requires to

( ii)  R e p o r te d  b y  G eo tfu k y  H u t c h in s o n , E s q .,  B a r r is te r -
at-Law.

be stowed in  the wagon o r stacked upon the 
quay. Rates are charged by the stevedoRs 
inc lus ive o f the whole o f these operations at a 
fixe d  sum per standard, and stevedores' account 
made up on th is basis are commonly s u b m its  
to and p a id  by the shipowners or the ir agents- 

The defendants contended that they were not 
liable, under the terms o f the charter-party- '° 
p a y  any p a r t o f the stevedores' charges, since- 
by the custom o f the ports, ‘ alongside ' mean 
on the quay, and i f  .part o f the stacking sP aC, 
was in  th is  sense ‘ alongside,' then the who1 
space m ust also be a longside;  a lternatively’ 
they contended that there was a custom foe  n *. 
shipowners to p a y  the fixe d  sum charge Pe, 
standard, inc lus ive o f the whole operation 
discharge and stacking cargo.

H eld, (1) that the words “  cargo to be discharge^ 
according to the custom o f the respective ports 
related on ly  to the use o f dispatch in  the P rocC\ ,  
o f discharge, and, any custom not con s is t 
w ith  the express terms o f the charter-pary ’ \ 
such as the custom alleged, being exclude 
(see The T u r id , 15 A sp. M a r . Law  Cas. 58 ’ 
127 L . T . Rep. 42 ; (1922) 1 A . C. 
the defendants were bound to p a y  such P T° ,  
po rtion  o f the cost o f discharge as represent ^ 
the operations perform ed after the cargo ha 
been p u t at the disposal o f the receiver 
loosing o f the s ling  ; (2 ) that the addition  
clause req u iring  the sh ip  to employ charters 
stevedores and p a y  the usual fee and cost un 
d id  not affect the righ ts o f the parties uri(,i,e 
the charter-party ; (3) that a custom fo r  , 
shipowners to p a y  a fixed  sum per standa ̂  
inc lus ive o f a l l the operations o f dischaTo 
had not been made out.

A c tio n s  r e m i t t e d  f r o m  C o u n ty  C o u r ts , 
w h ic h  th e  p la in t i f f s  c la im e d  f o r  th e  re c o v ® 
o f  m o n e y s  p a id  re p re s e n t in g  th e  c o s t o f  r e c e i '1 
a n d  t a k in g  c a rg o e s  o f  p i t  p ro p s  a n d  s a w n  g ° °  oj 
f r o m  a lo n g s id e  t h e i r  vesse ls  a t  W e s t  H a r t le p 0 
o r  S u n d e r la n d .

T he p la in t if fs  were respective ly  the  own j  
o f  the  vessels R ensfje ll, O rnesfje ll, C/pP^a -ej  
F r it io f f ,  and Svein J a r l,  w h ich  had c:U,r |;St  
cargoes o f p i t  props to  th e  po rts  o f y  -  
H a rtle p o o l and S underland, under “  Scant1 ,
(1899) cha rte r-pa rties  b y  w h ich  i t  was PT° v l (red 
as fo llow s : “  Cargo to  be loaded and dischar8 f  
w ith  cus to m a ry  d ispa tch  as fa s t as th e  ste.a*ary 
can receive and de live r d u r in g  the  
w o rk in g  hours o f th e  respective ports, 
accord ing to  the  custom  o f th e  respective p °

. . “  The cargo to  be b ro u g h t to  ,g
take n  fro m  alongside steam er a t  charter  ̂
r is k  and expense as cus to m a ry .”  In  ;l!i 
case, except th e  F r it io f f ,  the re  was add<A', er 
a d d itio n a l clause b y  w h ich  i t  was fu f t t -g 
p ro v id e d  : “  Steam er to  em p loy  charte g 
stevedores and  agents a t b o th  ends, P ^ nts 
th e  usual fee and cost o n ly .”  The defen1 gf 
were the  receivers o f th e  cargo under bn - ^  
la d in g  in c o rp o ra tin g  the  cha rte r-pa rties- p 
W est H a rtle p o o l th e  discharge o f p i*  P,eg, 
cargoes is made e ith e r on to  quay  SPS 3 
where the  cargo is loose ly stacked ° v
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c°nsiderable area u n t i l  th e  m erchants can 
remove i t ,  o r d ire c t in to  ra ilw a y  wagons 
standing on the  ra ilw a y  a long th e  quay, where 

is rece ived b y  shore gangs and ro u g h ly  
s to re d . A t  some quays discharge can be 
Conveniently made w ith  th e  sh ip ’s tack le , b u t 

is m ore com m on ly  made b y  e lec tric  and 
hyd rau lic  shore cranes m o v in g  on ra ils  a long - 
Slde th e  quay, w h ich  cranes and ra ils  are owned 
?nd opera ted b y  th e  dock owners. A t  Sunder
e d  s im ila r practices p re va il, b u t th e  spaces 

^uere th e  cargo is stacked are separated fro m  
e  face o f  the  q u ay  b y  lines o f ra ilw a y  across 
yhich th e  p i t  props have to  be conveyed b y  

? tra v e llin g  crane. The s tack ing  spaces a t 
° th  p o rts  v a ry  in  de p th  fro m  4 0 ft. to  50 ft., 

*®d a t b o th  po rts  an unobstruc ted  passage 
i t .  w ide m us t be le f t  a long th e  edge o f the  

T *ay • P it  props are d ischarged fro m  the  ho ld  
a vessel in  a w ire  s ling, w h ich  is l i f te d  ashore 

y  the  sh ip ’s ta ck le  o r a shore crane. The 
lng is released in  the  wagon, or, where the  

pr°Ps are to  be stacked on th e  quay  space, 
the  quay, whence th e y  are rem oved and 

t ic k e d  b y  shore gangs.

jT h e  vessels d ischarged as fo llow s : A t  W est 
**artlep oo l, the  R ensfje ll d ischarged sawn 
So°ds in to  ra ilw a y  wagons on the  quay  ; the  
,  rnesfje ll d ischarged sawn goods b y  th e  sh ip ’s 
ackle on to  th e  quay ; th e  U pp la nd  discharged 

P,t Props on to  the  q u ay  b y  the  sh ip ’s gear ;at C' ^  ' i — j —  — i—  » >
Sunderland the  F r i t io f f  d ischarged b y  shore 

j^ne on to  th e  quay, and the  Svein J a r l  dis-
harged on to  th e  quay. W here th e  cargo is 
•scharged b y  stevedores o r b y  consignees 
cting as th e ir  own stevedores, the  whole o f 
he opera tions in vo lve d  in  rem oving  th e  t im b e r 

Jo in  th e  ho ld  and s tack ing  i t  upon th e  quay 
f,re carried  o u t b y  gangs w o rk in g  under the  

Sections o f the  stevedores as one en tire  
Pr°cess. Rates inc lus ive  o f the  w hole o f these 
derations, in c lu d in g  th e  charges made b y  the  
° ek  com pany fo r  the  shore cranes, are charged 

s tandard  o f t im b e r discharged. The 
• a in tiffs  had pa id  these charges and th e y  
.° 'v cla im ed to  recover the m  back from  the  

Qefendants.

j. l i - A . W righ t, K .C ., Le Quesne, and Fenw ick  
?r  the  p la in t if fs .— U n de r th e  te rm s o f the  

^ 'a r te r -p a r ty  the  defendants were bound to  
rake th e  cargo fro m  the  sh ip ’s side ; th is  m ere ly  
J ^ ta te s  th e  general law  as to  th e  l ia b i l i t y  o f 
e, 6 rece iver o f cargo fo r  th e  expenses o f dis- 
> arge : (see Petersen v . Freebody, 8 Asp. M ar.

Cas. 55 ; 73 L . T . R ep. 163 ; (1895) 2 Q. B . 
■j, )■ T h is  is the  ru le  a p a rt fro m  custom . 
a * °  questions arise : (1) a question o f fac t, 

arne ly ; w h a t is custom ary ?
1 law nam ely , w he the r

(2) a question 
th e  custom  is

?°hsistent w ith  the  c h a rte r-p a rty . I n  The T u r id  
' Asp. M ar. L a w  Cas. 538 ; 127 L .  T . Rep. 

(1922) 1 A . C. 397) a custom  b y  w h ich  
expenses o f discharge a fte r  th e  cargo 
le f t  th e  ships’ ra i l were p a id  b y  th e  ship- 
ers was he ld  n o t to  be consis tent w ith  the

(1
42
the
had0w luPt th e  ships’ ra i l were pa id  b y  th e  ship 
. hers was he ld n o t to  be consis tent w ith  the 
fQrrtls o f a c h a rte r-p a rty  in  th e  Scanfin (1899) 

rr° ,  and th e  p la in t if fs  w i l l  ob je c t to  evidence

o f a s im ila r character be ing tendered in  the  
present case. Reference was made to  :

Aktieselskabet H e lios  v . E km an, 8 Asp. 
M ar. L a w  Cas. 244 ; 76 L .  T . R ep. 537 ; 
(1897) 2 Q. B . 83 ;

Glasgow N av iga tion  Company v . H oward. 
11 Asp. M ar. L a w  Cas. 376 ; 102 L .  T . 
R ep. 172 ;

Stephens v . W intringham , 3 Com. Cas. 169 ;
The N ifa ,  7 Asp. M ar. L a w  Cas. 324 ; 69 

L .  T . R ep. 56 ;
Aktieselskabet D  a m  p  s k i b  s e l  s k  a b e t  

“  P rim u la  ”  v . Horsley S m ith  and Co.
( The Rodfaxe), 17 L I .  L .  L .  R ep. 33.

Jow itt, K .C . and Clement Davies fo r  the  
defendants.— The expression “  alongside ”
includes th e  whole area o f quay  space upon 
w h ich  the  cargo is stacked, fo r  th e  cargo m ust 
be regarded as a u n it,  and i f  one side o f the  
stack is “  a longside,”  th e n  th e  w hole stack 
m us t be regarded as “  a longside,”  n o tw ith 
s tand ing  th a t  a p a r t  o f th e  stack is some 
distance fro m  th e  sh ip ’s side. I f  cargo has to  
be deposited c lear o f a 4 ft .  passage-way on th e  
quayside, the n  th is  4 ft .  passage m us t be d is
regarded, and cargo deposited outside i t  m ust 
be take n  to  be “  alongside as cus tom ary .”  
The shipowners are, b y  the  custom  o f th e  ports , 
requ ired  to  place th e  cargo “  alongside,”  and 
th is  is n o t incons is ten t w ith  the  rece iver’s 
o b lig a tio n  under th is  c h a rte r-p a rty  to  take  
fro m  “  alongside

Aktieselskabet H e lios  v . E km an  (sup.).
W h a t was done in  th is  case does n o t re a lly  
a m o un t to  a s tack ing  o r stow ing, b u t  is no m ore 
th a n  was done in  th a t  case. There fore, i f  
the  defendants’ con ten tio n  is accepted th a t  th e  
w hole area occupied b y  th e  cargo m u s t be 
regarded as a u n it,  and th a t  th a t  p a r t  o f i t  
w h ich  is nearest to  th e  sh ip  is “  alongside as 
cus tom ary ,”  the n  the  receivers have perfo rm ed 
th e ir  ob liga tions b y  ta k in g  fro m  th e  s tack ing  
places. The tru cks  are a t the  place w h ic h  is 
“  alongside as cus tom ary ,”  and th e  deposit 
o f  cargo in to  them  is com parable w ith  the  
deposit in to  barges in  Helios v . E km an  (sup.). 
T h is  is a v e ry  d iffe re n t custom  fro m  th a t  
alleged in  The T u r id  (sup.). Aktieselskabet 
Dampskibselskabet “ P r im u la ”  v .  Horsley  
S m ith  and Co. (The Rodfaxe) (sup.) is also 
d is tingu ishab le .

F u rth e r, th e  ope ra tion  o f ta k in g  th e  cargo 
fro m  th e  ship and depos iting  i t  on th e  s tack ing 
g round  is a single and in d iv is ib le  opera tion  fo r  
w h ich  th e  stevedores m ake a fixed  charge 
per s tandard , and the re  is a custom  o f the  po rts  
th a t  th e  shipowner, to  w hom  th e  stevedores’ 
accounts are tendered, pays th e  whole o f th is  
charge. In  th e  cases where th e  a d d itio n a l 
clause has been inserted b y  w h ich  th e  sh ip 
ow ner undertakes to  em p loy the  receivers’ 
stevedores and pa y  th e  usual fee, the  sh ip 
ow ner has undertaken  to  pa y  the  whole o f the  
stevedores’ charges.

R. A . W righ t, K .C . in  rep ly .
Cur. adv. vult.
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M arch  12.— S ir H e n r y  D u k e , P .— These are 
five  actions, b ro u g h t b y  shipowners and 
defended b y  consignees o f cargo, fo r  the  
purpose o f securing a ju d ic ia l de te rm in a tio n  
o f . d isputes as to  the  incidence o f expenses 
in c id e n ta l to  th e  d e live ry , rece ip t, and disposal 
o f  overseas cargoes o f t im b e r in  th e  docks a t 
W est H a rtle p o o l and Sunderland. Three o f 
th e  actions arise in  respect o f p i t  props d is
charged a t  W es t H a rtle p o o l docks, and tw o  
in  respect o f lik e  goods discharged a t Sunder
la n d . W h ile  th e  sums d ire c tly  in v o lv e d  are 
sm all, th e  question  o f l ia b i l i t y  affects th e  whole 
o f a v e ry  la rge im p o r t tra d e  in  p i t  props and 
o th e r rou nd  wood a t  W est H a rtle p o o l, and a 
considerable tra d e  o f the  same k in d  a t Sunder
la nd . The consignm ents in  question were 
m ade in  a l l the  cases upon  the  te rm s o f the  
C ham ber o f S h ipp ing  W ood  C harte r (Scandi
na v ia  and F in la n d  tq  th e  U n ite d  K in gd om ). 
The p la in t if fs  in  each a c tio n  c la im  a de c la ra to ry  
ju d g m e n t to  th e  effect th a t  th e  defendants, 
as consignees o f t im b e r under th e  te rm s o f th is  
cha rte r, are sub jec t to  th e  com m on ob liga tions 
o f receivers o f sea-borne goods to  take  d e live ry  
a t, o r alongside th e  ship. T he  defendants in  a ll 
th e  cases allege the  existence in  th e  respective 
po rts  o f va rious customs w h ich  im pose upon 
th e  ca rrie r lia b ilit ie s  la rge r th a n  those cast 
upon  h im  b y  th e  general law .

The re leva n t clause in  th e  cha rte r in  each o f 
th e  cases prov ides as to  load ing  and discharge 
as fo llow s : “  The cargo to  be de live red and 
discharged w ith  cus tom ary  steam ship despatch 
. . . The cargo to  be b ro u g h t to , and take n
fro m  alongside, th e  steamer a t cha rte re rs ’ 
r is k  and expense as cus to m a ry .”  I n  some 
o f  th e  cases a special clause had been added 
w hereby th e  shipowners were bound “  to  use 
th e  brokers and stevedores o f the  consignees ”  
“  a t  cu rre n t ra tes.”  T he  b ills  o f la d in g  in  
a l l the  cases in co rpo ra te  th e  te rm s o f the  
c h a rte r.

H a v in g  m en tioned th e  special p ro v is io n  in  
some o f th e  charters w ith  regard to  use o f 
cha rte rers ’ brokers and stevedores b y  the  
shipowners, as a circum stance o f some o f the  
cases, I  pause to  add a t once th a t,  in  m y  op in ion , 
th is  added te rm  does n o t v a ry  th e  ob liga tions 
o f  th e  pa rties  under th e  m a in  clause as to  the  
place a t w h ich  discharge o f cargo is to  take 
place. I ts  effect, i f  any, is lim ite d  to  such 
bearing  as i t  m ay  have upon th e  practices o r 
usages w h ich  are re lied  upon to  estab lish the  
alleged custom  o r customs.

There are ce rta in  features com m on to  a ll the  
cases. The c h a rte r-p a rty  is th e  same, th e  class 
o f  goods is the  same, and s im ila r r ig h ts  are 
a lleged on th e  p a r t  o f the  several consignees. 
The facts as to  th e  several ships, however, 
d iffe r in  m a te ria l p a rticu la rs , and the  m a tte rs  
in  d ispu te  arise o u t o f loca l cond itions in  the  
po rts  in  question  w h ich  need to  be considered 
in  de ta il.

A t  W est H a rtle p o o l t im b e r cargo has fo r  a 
long  t im e  been o rd in a r ily  de a lt w ith  a t the  
docks in  one o f tw o  modes. T im b e r m erchants 
become, b y  co n tra c t w ith  th e  ra ilw a y  com pany

w h ich  owns the  docks, e n tit le d  to  s tack tim be 
de live red upon  the  considerable areas o f 
space a t o r  near th e  quays a t w h ich  ship“ 
b r in g in g  t im b e r are usu a lly  be rthed , and to 
occupy such spaces w ith  th e  t im b e r so stacke 
u n t i l  the  same can be con ven ien tly  rem oved 1 
th e ir  ow n yards. , ,

A t  some o f the  quays d e live ry  over the  ship 
side can be con ven ien tly  made b y  sh ip ’s tackle  > 
a t others t im b e r can o n ly  be conven ient > 
landed fo r  th e  purpose o f s tack ing  in  th e  a llo tte  
spaces b y  th e  use o f h y d ra u lic  o r e lec tric  crane 
ha v in g  a rad ius o f 3 0 ft. to  4 5 ft. A t  certai^ 
quays t im b e r m ay  o n ly  be discharged b y  mcni'-' 
o f  a shore crane and in to  ra ilw a y  wag0l\  
b ro u g h t in to  p o s itio n  fo r  the  purpose upon bn 
o f ra ils  on the  la nd w ard  side o f a line  on vrh>c 
th e  crane trave ls . D ischarge to  quay  sp#c 
a llo tte d  to  m erchants was said, no donD  ̂
accu ra te ly , to  have been a prac tice  in  geXieT 
use as long  as an established t im b e r trade  f t °  . 
steamships has existed in  W est H a rtle p °° ,g 
D ischarge on such space b y  the  dock com p11’1- 
e lec tric  and h y d ra u lic  cranes is a la te r develop 
m en t. D ischarge in to  ra ilw a y  wagons in * . 
w ay  described was in tro du ced  b y  the  doc f 
p ro p rie to rs  some tw e n ty -f iv e  years ago in  ord 
to  economise q u ay  space and exped ite  * . 
rem ova l o f cargoes o f t im b e r. D u r in g  rec® 
years the  dock p ro p rie to rs  have n o t permit*®, 
stowage o f t im b e r on wagons alongside exce* j  
when such stowage is en trus ted  to  experience 
m en approved b y  th e ir  representatives. e 

A t  Sunderland, so fa r  as appeared, dischnr&
o f  p i t  props has been usu a lly  made fo r  a
tim e  e ith e r a t one o r tw o  berths in  the  doc^  
w h ich  have s tack ing  space beh ind  them» ® 
separated fro m  the  face o f th e  q u ay  b y  by  
ven ing  lines, o r  a t berths separated f r° re 
ava ilab le  s tack ing  space b y  tw o , th ree , o r 0>° 
ra ilw a y  lines in  use fo r  tra ffic . A t  the  ArS 
m en tioned  p a ir  o f be rths ships m ay  discb®*®
tim b e r b y  means o f th e ir  ow n tack le . A t

the 
o f *b®others, th a t  is to  say a t th e  g e ne ra lity  j  

be rths ava ilab le  fo r  t im b e r in  the  Sunderi® 
D ocks, th e  s itu a tio n  o f th e  s tack ing  ground ^  
th e  fu r th e r  side o f th e  ra ilw a y  lines necessity 
the  use o f a tra v e llin g  crane on th e  line  o f ri\  e 
n e x t th e  sh ip ’s side, in  o rder to  deposit 
t im b e r as i t  is m ov ing  ou tboa rd  fro m  the  stt^e 
a t a su ffic ien t distance, to  avo id  b lock ing  
a d jo in in g  lines o f ra ilw a y . , j )Cr

The areas beh ind  the  quays on w h ich  th 11 r 
d ischarged fro m  ships is stacked in  th e  m®*1 ^  
described, a t W est H a rtle p o o l, and Sunder! 
a like , v a ry  in  dep th . In  some cases th e y  h ^  
depths o f fo r ty  and f i f t y  fee t. T im b e r SUC• j,to 
is in  question is loaded in  the  sh ip ’s ho ld  1 ,s 
a w ire  s ling, w h ich  is l i f te d  ashore b y  sl) 
tack le  on a shore crane. -,,ed

T im b e r d ischarged in to  wagon is reC® 'ed 
in  the  w agon b y  tw o  m en and rou gh ly  stt j jey 
the re . F o r th e  purpose o f such stowage . t 
p lace props o r o th e r su itab le  t im b e r UP* fy s  
a t  th e  sides o f  th e  w agon, and b y  means o f n
dispose o f th e  successive shiploads which 
lowered in to  the  wagon, and p ile  th e  tim b  
such a h e ig h t as th e  u p rig h ts  a d m it of-
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U prights come u su a lly  fro m  th e  cargo under 
discharge, b u t where none such are ava ilab le  
th e y  are p ro v id ed  b y  th e  consignee. The 
Wagons, when loaded, are rem oved b y  th e  dock 
c°m p a n y ’s employees, fo rm ed  in to  tra in s , and 
taken  b y  ra i l to  th e  consignee’s premises o r 
elsewhere as th e  consignee m ay  d irec t.

W hen discharge is made to  a c o n tra c to r ’s 
s tack ing space, th e  s ling  load o f t im b e r fro m  
sh ip ’s ta c k le  needs to  be hauled upon b y  a 
Numerous gang o f m en, in  o rder to  effect 
d e live ry  free o f th e  sh ip ’s side and  beyond 
the fo u r fo o t w a y  a t th e  quay  fro n t,  w h ich  is 
kep t free fo r  purposes o f passage. The sling 
load, ra ised and landed b y  a shore crane, is 
swung b y  th e  crane to  th e  p o in t o f in tended 
deposit. A  num erous gang o f m en— te n  o r 
rriore— as was sta ted, a w a it th e  descent o f the  
loaded s ling  ; release the  hook b y  w h ich  the  
load is secured in  th e  s ling, and as th e  load 
° f  props fa lls  asunder ta ke  charge o f them , 
Prop b y  p rop , and c a rry  the m  to  the  s tack ing  
space. S k il l is necessary fo r  th e  p ilin g  o f the  
Props so th a t  th e  stack sha ll stand f irm  when 
d  is com ple ted. The dim ensions o f the  stack 
are governed b y  the  le n g th  o f th e  sh ip ’s b e rth  
and th e  ava ilab le  w id th  a t the  back o f th e  quay. 
The he ig h t o f th e  fu l l  s tack appears u su a lly  to  
!Je n o t less th a n  te n  fee t, and sometimes to  
Exceed th a t.  W here th e  h e ig h t exceeds five  
feet th e  m en engaged in  fo rm in g  the  stack m ust 
Necessarily m o u n t upon i t  to  b u ild  a t the  h igher 
level. A t  th e  ends o f th e  stacks, and  a t in te r 
n s  in  long  stacks, th e  t im b e r is m e th o d ica lly  
Piled to  ensure s ta b ility .  Between the  pa rts  
s°  b u ilt  up  the  t im b e r is ro u g h ly  stowed. W here 
the consignee is h is ow n stevedore, and where a 
Arm o f stevedores is em ployed, th e  whole series 
° f  opera tions in v o lv e d  in  the  rem ova l o f the  
tim b e r fro m  th e  sh ip ’s ho ld , its  passage o u t
board and d e live ry  in to  and s tack ing  in  wagon, 
° r  deposit on a quay  and conveyance across 
the quay  and s tack ing  in  the  m erch an t’s a llo tte d  
sPace, is carried  o u t b y  m en w o rk in g  under the  
stevedore ’s d irec tions  as one en tire  process.

The cost has been charged b y  th e  stevedore, 
° r  the  consignee ac tin g  as his ow n stevedore, a t 
an in c lus ive  sum  per s tandard  o f t im b e r dis- 
charged. The inc lus ive  ra te  inc ludes, as was 
stated, some charges in  respect o f use o f shore 
oranes w h ich  are made b y  the  dock p rop rie to rs . 
I t  is th e  en tire  sum o f these expenses, in  the  
Several cases, w h ich  th e  defendants c la im  to  
charge against th e  shipowners.

The W est H a rtle p o o l cases are those o f The 
Rensfjell, The O rnesfje ll, and The U ppland.
. The cargo o f th e  R ensfje ll was discharged 
lrrto  wagons a t a q u ay  in  the  cen tra l dock b y  
"leans o f a h y d ra u lic  crane tra v e llin g  on the  
T 'a y .  The load ing  o f each wagon was done 
Ay tw o  m en in  th e  wagon. The custom  as to  
discharge w h ich  is alleged is fo r  the  sh ip 
owner to  discharge the  cargo fro m  the  steam ship 
lr'to  wagons on ra ils  ru n n in g  along th e  quay 
at  w h ich  the  steam ship lies and ro u g h ly  to  
stow the m  thereon .

The O rnesfje ll was discharged b y  means o f 
sm p ’s tack le  a t a quay  b e rth  in  th e  Jackson 
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Docks, lodged on th e  quay, and the re  p iled  
b y  m anua l la bo u r in  a space ro u g h ly  corre
spond ing to  the  sh ip ’s le n g th  w ith  an average 
w id th  beyond th e  4 f t .  w a y  o f 4 0 ft. The 
custom  as to  discharge w h ich  is alleged is a 
custom  fo r  th e  shipowners to  discharge the  
cargo on to  th e  quay  and th e n  du m p  th e  same 
w ith in  th e  le ng th  o f th e  steam ship as near to  
the  steam ship as th e  same can be co n ven ien tly  
and  safe ly dum ped w ith o u t o b s tru c tin g  any 
ra ilw a y  lines on the  quay— th e  cargo to  be 
taken  b y  th e  charterers fro m  th e  place where 
i t  is so dum ped.

The discharge o f the  U p p la nd  was made a t 
a quay in  th e  same dock and in  th e  same m anner 
as th a t  o f th e  Ornesfjell. The average w id th  o f 
the  quay  space on w h ich  the  t im b e r was p iled  
is ab ou t 5 0 ft. The a llega tion  o f custom  is as 
in  th e  case o f th e  Ornesfjell.

The cases a ris ing  a t Sunderland are th a t  o f 
th e  steam ship Svein J a r l  and th a t  o f the  
steam ship F r it io f .  B o th  were discharged on to  
quay  : the  Svein J a r l  b y  sh ip ’s tack le , the  
F r i t io f  b y  a shore crane tra v e llin g  on a line  
o f ra ils  a long th e  q u a y . S tack ing  was done 
on q u ay  space a llo tte d  b y  th e  dock p ro p rie to rs  
to  th e  consignees, be ing th e  le ng th  o f the  ship 
and some 5 0 ft. o f dep th . The q u ay  space used 
in  the  case o f th e  Svein J a r l  lies n e x t to  the  
4 f t .  w ay . T h a t used in  th e  case o f th e  F r i t io f  
is separated fro m  th e  line  on w h ich  th e  crane 
trave ls  b y  th ree lines o f ra ils  used fo r  ra ilw a y  
tra ffic .

The cus tom ary  o b lig a tio n  alleged in  the  case 
o f th e  Svein J a r l  is fo r  the  sh ipow ner to  d is 
charge th e  cargo on to  the  quay  b y  w h ich  the  
steam er lies, and the re  dum p the  same w ith in  
th e  le n g th  o f th e  steam er as near to  th e  
steam er as the  same can be con ve n ie n tly  and 
safe ly dum ped w ith o u t o b s tru c tin g  any ra ilw a y  
lines on th e  said quay.

The cus tom ary  o b lig a tio n  alleged against the  
sh ipow ner in  the  case o f the  F r i t io f f  is “ to  
discharge the  said cargo fro m  the  said steamer 
on to  the  quay  and  (or) in to  wagons o r ra ils  
ru n n in g  alongside th e  q u ay  b y  w h ich  th e  said 
steamer la y , and the re  dum p the  same on the  
quay w ith in  th e  le ng th  o f the  said steamer, 
as near to  th e  said steam er as th e  same cou ld  
be co n ven ien tly  and safe ly dum ped w ith o u t 
o b s tru c tin g  an y  ra ilw a y  lines on the  said 
quay, and (or) ro u g h ly  stow  the m  in  th e  said 
wagons.”

A lik e  in  a l l the  cases the  defendants make 
a lte rn a tiv e  a llegations o f custom  in  o rder to  
b in d  th e  p la in t if fs , i f  n o t b y  th e  b road  a llega tion  
o f custom  p r in c ip a lly  re lied  on, th e n  b y  p leading 
th e  alleged modes o f discharge as facts w h ich  
g ive  a pe cu lia r loca l m eaning to  th e  te rm s o f 
th e  c h a rte r-p a rty  in  respect o f “  discharge 
alongside,”  and a lte rn a tiv e ly  as fac ts  from  
w h ich  the re  has arisen lo c a lly  a custom ary 
o b lig a tio n  o f shipowners to  pa y  fo r  services 
fo llo w in g  upon discharge o f cargo w h ich  under 
the  general la w  w o u ld  fa l l  to  be pa id  fo r  b y  the  
rece iver o f goods.

Counsel d id  n o t a t th e  hearing  em body in  
a n y  one com prehensive fo rm u la  th e  custom  or

L L L
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custom s o f e ith e r o f the  po rts . The task  w ou ld  
ob v io u s ly  be one o f some n ice ty .

In  o rder to  a rr iv e  a t a due ap p re c ia tio n  o f 
the  issues in  th e  several causes, i t  is, I  th in k ,  
w o rth  w h ile  to  reca ll a passage in  a w e ll-kn ow n  
ju d g m e n t o f L o rd  Esher, w h ich  defines the  
lega l ob lig a tio ns  o f carrie rs  b y  sea, and  receivers 
o f sea-borne goods respective ly , in  respect o f 
discharge o f cargo. In  Petersen v .  Freebodi/ 
(8 Asp. M ar. L a w  Cas. 55 : 73 L . T . R ep. 163 ;
(1895) 2 Q. R . 294) L o rd  E sher s ta ted  th e  
general la w  on th is  sub jec t and d e lim its  w ith  
env iab le  fe lic ity  o f phrase th e  o b lig a tio n  o f the  
respective pa rties  : “  One p a r ty  is to  g ive , and 
the  o th e r p a r ty  is to  take , d e live ry  a t one and 
th e  same tim e  and b y  one and the  same 
opera tion . I t  fo llow s th a t  b o th  m us t be present 
to  ta ke  th e ir  p a rts  in  th a t  opera tion . . . . 
The sh ipow ner acts fro m  th e  deck o r some 
p a r t o f h is ow n ship, b u t a lw ays on board  the  
ship. T he  consignee’s place is alongside the  
ship where th e  th in g  is to  be de live red to  h im  
. . . ; i f  on  *to th e  quay, on  th e  quay. The 
sh ipow ner . . . m u s t p u t  th e  goods in  such 
a po s itio n  th a t  th e  consignees can take  d e live ry  
o f them . H e m us t p u t  the m  so fa r  over the  
side as th a t  th e  consignee can begin to  act 
upon them , b u t the  m om ent the  goods are p u t 
w ith in  th e  reach o f th e  consignee he m ust 
take  h is p a r t  in  th e  ope ra tion . A t  one m om ent 
o f t im e  th e  sh ipow ner and the  consignee are 
b o th  ac tin g — th e  one in  g iv in g  and th e  o th e r 
in  ta k in g  d e liv e ry  ; a t an o the r m om ent the  
jo in t  a c t is fin ished .”

The places and modes o f discharge o f t im b e r 
w h ich  are here in  question m ay  p ro p e rly  be 
considered before dea ling  w ith  th e  a llegations 
o f th e  defendants as to  a cus tom ary  l ia b i l i t y  
fo r  expenses. T he  processes described ha v in g  
gone on d u rin g  long  periods o f t im e  in  a regu la r 
m anner and as m a tte r  o f course a business m an 
who to o k  th e  necessary tro u b le  to  ascerta in  
th e  facts w o u ld  have become aware th a t  w h a t
ever w o rk  was n o t be ing perfo rm ed b y  the  
sh ip ’s crew  and th e  sh ip ’s ta ck le  was be ing done 
b y  stevedores’ gangs, w ho were n o t m ere ly  
load ing  b u t d isposing o f th e  cargo in  th e  m anner 
described. To persons engaged in  th e  t im b e r 
trade , as w e ll as to  persons ac tin g  on be ha lf 
o f  th e  shipowners, in  th e  tw o  po rts , these 
business processes m us t have been p e rfe c tly  
fa m ilia r  fo r  m a n y  years. Ship-m asters m ust 
also, I  th in k ,  have become acqua in ted  w ith  
the m  ; w h e the r so as to  unders tand th e ir  fu l l  
m eaning and e ffect is m a tte r  fo r  consideration.

So fa r  as regards th e  com m o n ly  recognised 
necessity fo r  th e  deposit o f  a ll goods outside 
th e  4 f t .  w a y  a t th e  quay  fro n t,  and th e  practice  
o f discharge in to  ra ilw a y  wagons alongside, 
b o th  th in g s  appear to  me to  have been so obvious 
th a t  long  usage in  respect o f them  m ay  p ro pe rly  
be ta ke n  in to  accoun t w ith  regard to  W est 
H a rtle p o o l and Sunderland in  de te rm in ing  
w h a t in  these po rts  am ounts to  discharge I 
“  a longside.”

D iffe re n t considerations arise in  respect o f ! 
the  discharge o f goods a t, and th e  s tack ing  o f ; 
the  same upon, the  consignees’ a llo tte d  quay i

space. The q u ay  spaces o r storage yards m 
question lie  m o s tly  on th e  rem ote side o f several 
lines o f ra ils . T he  ope ra tion  o f p ilin g  tim be r 
upon the m  is rem oved b y  one o r m ore defin ite  
acts fro m  a n y  op e ra tion  in c id e n ta l to  th e  dis
charge o f t im b e r fro m  th e  ship. M r. J o w it t  
argued th a t  i f  th e  quay  space is alongside every
th in g  done upon  i t  is done alongside, bu t 
I  do n o t ta ke  th is  v iew . T he  question is no t 
one o f th e  re la tiv e  loca lities  o f th e  quay  and 
the  steamer, b u t o f co n tra c tu a l ob liga tions as 
to  th e  place where discharge is to  be accepted- 
The goods-owner is to  take  his goods fro m  along
side th e  steam er. The corresponding ob liga
t io n  o f th e  sh ipow ner is to  de live r alongside 
th e  steamer. I n  m y  o p in ion  i t  is im possible 
to  say th a t  th e  goods-owner perform s his 
o b lig a tio n  when he casts upon th e  ca rrie r the 
bu rden  o f convey ing  the  goods to  and stacking 
them  upon la nd  w h ich  is w h o lly  ap a rt, and m 
some instances is co m p ara tive ly  rem ote , from  
the  designated place o f d e live ry .

Reliance is placed b y  th e  defendants upon 
these phrases in  the  c h a rte r-p a rty  : “  Cargo to 
be discharged . . . accord ing to  th e  cus
to m  o f the  respective p o rts ,”  and “  cargo to 
be ta ke n  fro m  alongside a t cha rte re r s
r is k  and expense as cus to m a ry .”  R ead ing the 
f irs t o f  these te rm s w ith  its  con tex t, i t  seems 
to  me clear th a t  th e  co n d itio n  relates o n ly  to  the 
use o f d ispa tch  in  th e  process o f discharge’ 
The second set o f words raises a question 
analagous to  th a t  w h ich  was decided in  the 
case o f The T u r id  (15 Asp. M ar. L a w  Cas. 538 , 
127 L .  T . R ep. 42 ; (1922) 1 A . C. 397), v iz-’ 
w h e the r th e  alleged custom  o r customs a 
W est H a rtle p o o l and a t Sunderland are con
s is ten t w ith  the  express te rm s o f th e  fo rm  0 
c h a rte r-p a rty  w h ich  is in  question. I  have 
in d ica ted  lim its  as to  each p o r t  w ith in  which 
i t  seems to  me possible th a t  ce rta in  o f the  place* 
o f discharge w h ich  are in  question m ig h t he 
fo u n d  to  be places alongside. The a llo tte  
quay  spaces o r storage yards, and th e  various 
places o f deposit o f  d ischarged goods, whic 1 
can o n ly  be u tilis e d  b y  means o f shore cranes 
are beyond these lim its .  In  m y  op in ion  th  
goods-owner w ho insists upon  d e live ry  b y  th  
ship in to  such areas, is n o t pe rfo rm in g  h lS 
o b lig a tio n  to  take  the  cargo fro m  along*1'1 
th e  steam er as cus to m a ry— fo r  a n y  custom 
w h ich  w o u ld  be c o n tra d ic to ry  o f th e  expreS® 
words o f th e  ch a rte r is o f necessity exclude 
fro m  its  tru e  con s tru c tion . ,

Questions m ay  he rea fte r arise w ith  regar 

to  th e  prac tice  w h ich  is a p p a re n tly  increasing1!  
p re va len t a t H a rtle p o o l o f e ffecting  discharge 
t im b e r cargo b y  means o f shore cranes, h 
no separate question under th is  head arises 1 
th e  present group o f cases. The use ot 1 
cranes appears to  have been acquiesced in  
th e  shipowners’ representatives.

As to  th e  fin a l a llega tion  b y  the  defend&n 
o f a custom  fo r  pa ym en t b y  the  shipowner 
an en tire  a m o un t in  respect o f the  whole sel 
o f opera tions in  question, some fu r th e r  sta 
m erit o f  fa c t is needed. The con ten tion  
th e  defendants is th a t  accord ing to  trade  usa-



ASPINALL’S M A R IT IM E  LAW CASES. 443

T h e  R e n s f j e l l  ; T h e  Or n e s f j e l l  ; T h e  U p p i.a n d  ; T h e  F r it io f f  ; T h e  Sv e in  J a r l .

" In c h  has become in ve te ra te , shipowners d is 
charging t im b e r in  W est H a rtle p o o l and in  
Sunderland under the  c h a rte r-p a rty  used in  
these cases m ust accept l ia b i l i t y  fo r  the  p a y 
m ent o f th is  en tire  sum as an accident o f the  
con tra c t o f carriage. In  some o f th e  cases the  
defendants sup po rt th e ir  co n ten tio n  b y  re fe r
ence to  clauses, added to  th e  s tandard  fo rm  
° f  cha rte r, w hereby the  steam er is to  “  em p loy 
the  cha rte re r’s stevedores, pa y in g  c u rre n t 
rutes o n ly .”  N o  d o u b t a c o n tra c t o f carriage 
r,)ay be so fram ed as to  th ro w  upon  th e  ca rrie r 
h a b ility  fo r  th e  usual loca l charges w h ich  w ou ld  
n° t  o therw ise fa l l  upon  h im . The language 
° f  the  clauses re lied  on here, however, is n o t 
such as to  ca ll the  shipowners’ a tte n tio n  to  any 
o ther charges th a n  those made lo c a lly  fo r  the  
services o rd in a r ily  rendered b y  th e  sh ip 
owner’s agent. A ssum ing fo r  th e  purposes 
° f  th e  case the  possible v a l id i ty  under the  
cha rte r in  question o f a usage such as th e  defen
dants set up, w h a t is to  be de term ined is 
w hether the re  was a t th e  m a te ria l tim es a 
notorious ce rta in  and reasonable loca l usage 
such as is re lied upon.

C erta in  re leva n t facts have been fo r  m any 
years w e ll and genera lly  kno w n  to  t im b e r im 
porters and stevedores in  W est H a rtle p o o l and 
Sunderland, and ex te ns ive ly  kn o w n  am ong 
local shipowners, b rokers, and agents. Before 
the  g reat w a r the re  was com m on ly  inserted in  
charters fo r  the  carriage o f t im b e r to  these 
Ports, and perhaps to  others, a clause w h ich  
IUiposed upon th e  sh ipow ner an allow ance fo r 
cost o f discharge o f cargo a t a fixe d  ra te  per 
standard  ; th is  am o un t va ried , and m ig h t be 
l° r  p i t  props, as I  unde rs tand , 2s. o r 2s. 6d. o r 
the reabou t ; th e  expense covered b y  th e  agreed 
allowance inc luded  w o rk  o f v a ry in g  e x te n t 
oevond th a t  im posed b y  th e  general la w  upon 
shipowners, and i f  th e  charges now  sought to  
°e th ro w n  upon the  sh ipow ner d iffe r in  e x te n t 
l r°m  th e  charges w h ich  were th u s  p ro v id ed  
l° r ,  I  th in k  th e y  do n o t d iffe r in  cha racte r in  
auy  degree w h ich  calls fo r  observa tion . D u r in g  
the W a r th e  carriage o f t im b e r became a t an 
curly  pe riod  a  con tro lled  tra ffic , and the  
° rd in a ry  re la tions  o f  sh ipow ner to  m erchants 
' vcre suspended. W hen co n tro l ceased steve
doring expenses, lik e  m ost others, were found  
1° have enorm ously  increased ; in  place o f 2s. 
or 2s. 6d. charges o f 10s. o r 12s. o r m ore came 
t °  be de a lt w ith ,  and  a t present th e  stevedores’ 
charges fo r  th e  e n t ire ty  o f th e  w o rk  here in  
question, m ay  be ta ke n  to  be o f am ounts from  
5s- 3d. to  7s. 6d. per G othenburg  s tandard  
ju r y in g  accord ing to  th e  incidence o f the  w o rk  
done. One c ruc ia l question o f fa c t in  re la tio n  
to th e  alleged m ercan tile  custom  now  under 
°°ns id e ra tio n  is th a t  o f th e  d u ra tio n  and 
U o to rie ty  o f th e  alleged u n ifo rm  p rac tice  o f 
Paym ent o f th e  charges in  question b y  
shipowners o r th e ir  agents as m a tte r  o f 
ob% a tio n .

The p la in t if fs  re lied  g re a tly  upon  th e  prac tice  
stevedores and firm s ac tin g  as stevedores in  

"he tw o  po rts  o f rendering  to  shipowners and 
‘ he ir agents, upon a ll occasions, accounts fo r

stevedores’ w o rk , ca lcu la tin g  the  a m o un t charged 
fo r  discharge o f th e  cargo a t a fixed  sum per 
s tandard . M en o f  g rea t business experience 
representing t im b e r im p o rte rs , stevedores, sh ip 
owners, b rokers, and agents in  th e  loca lities  in  
question  declared th is  no te  o f charge to  have 
been in  com m on use fo r  long periods, and to  
have been genera lly  kn o w n  to  be a sta tem ent 
o f the  expenses in  toto o f the  opera tions w ith  
cargo w h ich  are here in  question . The defen
dants called also some witnesses fro m  London 
and elsewhere, w ho spoke o f th e ir  know ledge 
d u r in g  long periods o f years o f th e  m ethod  o f 
charge, and  o f th e  p rac tice  o f p a ym en t o f the  
w hole accoun t b y  shipowners. The p la in tiffs , 
on th e  o th e r hand , ca lled tw o  o r th ree  loca l 
witnesses o f po s itio n  and cha racte r, la rge ly  
concerned in  th e ,tra d e  in  question  w ho declared 
th a t  th e y  had never heard o f the  alleged custom , 
and described i t  as a process o f re q u ir in g  sh ip 
owners to  p a y  goods - owners’ expenses. The 
evidence satisfied me th a t  u n t il 1920 no con
tro v e rs y  arose w ith  regard to  th e  m a tte rs  in  
question, and th a t  since th a t  t im e  th e  issues 
in vo lve d  in  th e  present cases have been raised 
on num erous occasions. In  va rious instances 
loca l m erchan ts, th rea tened  w ith  proceedings 
b y  fo re ign  shipowners, have p a id  th e  sums in  
question to  avo id  l i t ig a t io n .

The pecun ia ry  am ounts in v o lv e d  in  these 
d isputes are n o t inconsiderab le. The difference 
between th e  charge fo r  p i t  props discharged to  
wagons and p i t  props discharged to  quay  is a 
difference o f one -fou rth  o f e x tra  cost fo r  the  
a d d itio n a l la bo u r in vo lve d  in  c a rry in g  to  and 
s tack ing  upon an a llo te d  quay  space. The 
sums repa id  b y  m erchants unde r th re a t o f 
proceedings in  respect o f receivers’ p ro p o rtio n  
o f costs o f d e live ry  have been o f considerable 
and sub s tan tia l am oun t.

T he  question w he the r upon  th e  evidence 
before me I  ou gh t to  fin d  a business usage o f 
b in d in g  a u th o r ity  w hereunder shipowners are 
to  be he ld bound in  respect o f the  expenses in  
question, is n o t in  th e ir  cases, n o r is i t  in  p o in t 
o f p r in c ip le  a m ere question  o f usage am ong 
trade rs  in  th e  po rts  in  question . The m a tte r 
m us t be considered w ith  respect to  a fa r  la rger 
range o f in te rests. T he  c e r ta in ty  o f th e  usage 
is m a tte r  o f loca l asce rta inm ent. N o to r ie ty  
and reasonableness m u s t be de te rm ined  upon 
broader grounds.

As to  c e rta in ty  i t  is to  be observed th a t  the  
expenses in  question  have o n ly  a superfic ia l 
appearance o f e q u a lity . A  d iv e rs ity  o f services 
is in v o lv e d  in  th e  various m ethods o f discharge. 
The consignee determ ines m ode and place and 
to  some e x te n t bu rden  o f cost. So fa r  as the re  
are s tandard  rates o f charge th e y  m u s t be fixed  
w ith  due regard  to  th e  e x te n t and s itu a tio n  o f 
th e  la rgest areas o f a llo tte d  storage space.

As to  n o to r ie ty  th e  te s t o f its  suffic iency 
w ou ld  be, I  th in k ,  th e  area o f th e  in te rests 
affected. F ore ign  as w e ll as B r it is h  sh ip 
owners are concerned, fo r  exam ple th e  ships 
here in  question  are a l l in  fo re ign  ow nership . 
F u r th e r  th e  accounts rendered b y  stevedores 
in  respect o f th e  charges in  question  do n o t
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show on th e  face o f the m  th e  inc lus ion  o f o ther 
th a n  sh ipow ners’ expenses.

The reasonableness o f th e  alleged usage is 
a ffected b y  th e  circum stances I  have m entioned 
in  discussing th e ir  c e r ta in ty  and n o to r ie ty .

On the  w hole I  come to  th e  conclusion th a t 
th e  usage as to  pa ym en t on w h ich  th e  defen
dan ts  re ly  is n o t such a ce rta in , no to rious , and 
reasonable usage as is a d m itte d  under o u r law  
to  enlarge th e  effect o r supp lem ent th e  te rm s 
o f a w r it te n  c o n tra c t. I t  is the re fo re  no t 
necessary fo r  me to  de term ine w he the r i f  the  
usage were m ade o u t i t  is c o n tra d ic to ry  o f the  
te rm s o f th e  several charte rs.

T he  ne t re su lt o f  the  conclusions a t w h ich  I  
have a rr iv e d  is : th a t  th e  paym ents in  question 
are n o t paym en ts  w h ich  th e  several p la in t if fs  
were ob liged to  m ake b y  th e  te rm s o f th e ir  
cha rte r-pa rties  ; th a t  the  cha rte r-pa rties  
exclude th e  requ irem ents b y  consignees o f d is 
charge o f cargo b y  shipowners otherw ise th a n  
alongside th e  sh ip  ; th a t  th e  discharge to  
m erchants a llo tte d  space, as I  have described 
i t ,  is incapab le  o f  be ing rendered b y  usage a 
discharge alongside, and th a t  no custom  or 
b in d in g  usage is established w hereby the  
respective p la in t if fs  are b ro u g h t under an y  
o b lig a tio n  fo r  p a ym en t o f th e  d ispu ted  am ounts.

W ith  regard to  discharges in to  tru c k s  and 
discharges w ith  consent o f th e  c a rrie r b y  shore 
cranes, i t  appears to  me th a t  th e  stage o f the  
op e ra tion  a t  w h ich  th e  sh ipow ner is p ro p e rly  
to  be he ld  to  have com ple ted his p a r t o f the  
discharge o f th e  cargo is th a t  a t w h ich  t im b e r 
landed  b y  means o f th e  w ire  s ling  is p u t  a t  the  
disposal o f th e  rece iver b y  loosing o f the  s ling. 
T he  cost o f  rece iv ing  and stow ing  fa lls  upon  the  
rece iver.

F o r  th e  reasons I  have sta ted, the re  w i l l  be 
ju d g m e n t fo r  th e  p la in t if fs  fo r  such a m o un t in  
each case as m ay  be de te rm ined  b y  th e  referee 
o r referees agreed upon b y  th e  respective 
pa rties.

S o lic ito rs  : Bottere ll and  Roche, agents fo r  
Botterell, Roche, and Temperley, W est H a r t le 
poo l ; T rin d e r, Kekewich, and Co.

Tuesday, June  17, 1924.
(Before Hill, J.)

The President Van Buren. (a)
Towage contract— Owners o f vessel towed under

tak ing  to indem n ify  the owners o f the tow
in g  vessel fo r  a ll classes o f damage caused by 
co llis ion  o r otherwise to the ir vessel or to or by the 
vessel towed, whether caused by negligence o f the 
servants o f the owners o f the tow ing vessel—  
Owners o f the tow ing vessel a harbour au tho rity  
w ith  sole r ig h t to su p p ly  tugs— C o llis ion  
causing damage to both vessels— L ia b il i ty  
o f owners o f vessel towed— P u b lic  p o licy .

A  towage contract by w hich the defendants engaged 
the p la in t if fs ' tug to assist the ir vessel in  dock 
provided that the master and crew o f the tug

to) R epo rted  b y  G eoffrey H u t c h in s o n , E bo., B a rr is te r -  
a t-L a w .

[ A d m .

should cease to be under the contro l o f the 
p la in t if fs  du ring  and fo r  a ll purposes connected 
w ith  the towage, and should become subject in  
a ll things to the orders and control o f the master 
or person in  charge o f the vessel towed, and 
were the servants o f the owners thereof, mh° 
thereby undertook to pa y  fo r  any damage caused 
to any p a r t  o f the p la in t if fs ’’ property  and to 
bear, satisfy, and in de m n ify  the p la in tiffs  
against l ia b i l ity  fo r  a l l cla im s fo r  loss or 
damage by collis ion o r otherwise to the vessel 
or to o r by the vessel towed, or to o r by any 
vessel o f any other person, or to the tug or tugs 
supplied, whether such damage, loss, or in ju ry  
arose o r was occasioned by any negligence of 
any servants o f the p la in t if fs . The p la in t if fs 
were a statutory au tho rity  in  control o f the 
docks where the defendants' vessel was being 
towed, and they supplied a ll tugs fo r  dock 
w ork and w ould  not allow anyone except 
themselves to do the work.

A  co llis ion took place w h ils t the towage was in  
progress between the p la in t if fs ' tug and the 
defendants' vessel, in  which damage was 
caused to both vessels. The defendants 
counterclaimed fo r  the damage to their 
vessel.

H e ld, that the towage contract was v a lid  and was 
not vo id  as being against pu b lic  p o licy  ; and, 
fu rth e r, that the effect o f the contract was that 
even i f  the co llis ion  was solely caused by ths 
negligent navigation o f the p la in t if fs ' tug the 
defendants were liable fo r  the whole o f the 
damage occasioned thereby.

Trial of preliminary issues.
The p la in t if fs  were the  P o rt o f London 

A u th o r ity ,  and th e y  c la im ed fo r  dam»ge 
sustained b y  th e ir  tu g  S ird a r  in  a collision 
between the  S ird a r  and th e  defen dan ts  
steam ship President Van B uren  ( fo rm e rly  Old 
N orth  State), w h ich  to o k  place on the  2 ttb  
A p r i l  1922 in  the  T ilb u ry  M a in  D o ck  a t a t im e 
when the  S ird a r  was engaged in  assisting 
President V an Buren, w h ich  was in w a1'1 
bound fro m  New  Y o rk  to  the  Tham es. The 
defendants, by  th e ir  defence, denied negligence’ 
alleged th a t  the  co llis ion  was so le ly caused hy 
the  negligence o f those n a v ig a tin g  the  S irdaL  
and counterc la im ed fo r  the  damage sustained 
in  th e  co llis ion  b y  the  President V an  B u ie»■ 
The p la in t if fs , b y  th e ir  re p ly , jo in e d  issue 
the  defence and fu r th e r  alleged th a t  a t a 
m a te ria l tim es the  President van Buren  u,aS 
being transp o rted  and the  services o f 
S ird a r  were supp lied  under an agreem ent dat® , 
the  24t.h A p r i l 1922, addressed to  the  p la in t '®  
superin tenden t and signed on be ha lf o f t ’> 
agents fo r  the  defendants. B y  the  te rm s f  
the  agreem ent i t  was p ro v id ed , in te r  ’ 
th a t  :

The masters and crews o f the tugs and transp0 
men shall cease to  be under the contro l o f the I f 5 
A u th o rity  during and for a ll purposes connec 
w ith  the towage or transport and shall bee”  ^  
subject in  a ll things to  the orders and control ̂  
the master or person in charge o f the vessel or el' 
towed or transported and are the servants of

T h e  P r e s id e n t  V a n  B u r e n .
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“ wrier or owners thereof who hereby undertake to 
Pay for any damage caused to  any o f the Port 
A u th o rity ’s property or premises and to  bear 
satisfy and indem nify the Port A u th o rity  against 
‘a b ility  for a ll claims for loss o f life  or in ju ry  to 

Persons or loss or damage by collision or otherwise 
to the vessel or to  or b y  the vessel or cra ft towed 
' • or to the tug  or tugs supplied whether
such damage loss or in ju ry  arise or be occasioned 
Dy any accident or by  any omission breach o f du ty  
absmanagement negligence or default o f any o f 
®uch masters crew or men or any servant o f the 
A u tho rity  or any other person or from  or by any 
defect or imperfection in  the tug or tugs supplied 
0r the machinery or ropes or tackle or any other 
Part o f them or any delay stoppage or slackness 
‘ the speed o f the same however occasioned or 
° r  what purpose or wheresoever taking place or 
y  any other cause o f any kind arising out o f or 
‘rectly or ind irectly  connected w ith  the towage or

"ansport.

The defendants, b y  th e ir  re jo in d e r, denied 
he a llegations set o u t in  the  re p ly , b u t  upon 
he ir a d m itt in g  th a t  the  c o n tra c t o f th e  24 th  

A p r il 1922 set o u t in  th e  re p ly  was made an 
Prder fo r  a p re lim in a ry  t r ia l  o f the  ac tio n  on 
he fo llo w in g  issues was made : (1) W he th e r

the agreem ent is v a lid  and n o t v o id  as
Against p u b lic  p o lic y  ; (2) w hethe r, i f  those on 

°a rd  the  S ird a r  were neg ligent in  ( i.)  sole ly 
“ “ Using o r ( ii.)  p a r t ly  c o n tr ib u tin g  to  th e  said 
Collision the  defendants nevertheless are no t 
'able to  th e  p la in t if fs  fo r  the  w hole o f the  
arnage occasioned b y  the  said co llis ion  on the 
g u m p tio n  th a t  the  answer to  issue (1) is in  the 

ah irm ative .

Ratten, K .C . and Stenham  fo r  the  defendants 
Contended th a t  (1) the  te rm s o f the  towage 
“ “ tra c t d id  n o t m ake the  defendants lia b le  fo r 
arnage w h ich  th e y  recovered fro m  the  p la in t if fs  

i "h e r the  in d e m n ity  clause ; and (2) th a t  the
“ e n m ity  clause was bad as be ing against 

Pahlic po licy .

Run lop K .C . and N oad  fo r  th e  p la in t if fs ,  
Contra .

^ i l l , J .— In  th is  case tw o  p re lim in a ry  
HUestions o f la w  have to  be determ ined. The 
ow ° n  ’ s k y  th e  P o rt o f Lond on  A u th o r ity ,  
^  “ ers o f th e  tu g  S ird a r ; the  defendants being 

owners o f the  A m erican  steam ship President 
Ruren, w h ich  was fo rm e rly  know n b y  

Out name R^d N o rth  State. The action  arises 
p  a co llis ion  between th e  S ird a r  and the  
^ esident V an B uren  a t  a tim e  w hen th e  S ird a r  

s “ c tin g  as one o f the  tugs engaged in  the  
TilK 01 to w ‘n g the  President V an B uren  in  the  
tvv Ury 'h im  D ock . F o r the  purposes o f the  
he°| lSSUes *aw ’ h  ‘ s assumed th a t  the re  was 
A'iivi Cnce on 'h e  p a r t o f those in  charge o f the  
js a lthough , o f course, the  p la in t if fs ’ case 
lisi the  negligence w h ich  caused the  col- 

°A was sole ly th a t  o f  those in  charge o f 
® President V an Buren.

ia *lere *s a coun te rc la im  b y  the  defendants 
b J esPect  o f damage to  th e ir  vessel on the  
tbo*S hhat th e  co llis ion  was solely caused b y  
i t  i f  h‘  charge o f th e  S ird a r. B u t ,  assuming 

s“ ou ld  u lt im a te ly  be fou nd  th a t  the re  was

negligence on the  p a r t  o f those in  charge o f the  
S ird a r, the  p la in t if fs  set up  a c o n tra c t under 
w h ich  the  S ird a r  and a second tu g  were engaged 
b y  th e  agents o f the  owners o f the  President V an  
B uren  ; and th e y  say th a t  b y  the  te rm s o f th a t  
con tra c t th e y  are n o t liab le  fo r  an y  damage done 
b y  reason o f negligence o f those in  charge o f 
the  S ird a r, b u t th a t,  on  th e  co n tra ry , though  
the re  m ig h t have been negligence on the  p a rt 
o f  those in  charge o f the  S ird a r, neverthe
less th e y  are e n tit le d  to  c la im  against the  
defendants in  respect o f the  damage to  the  
S ird a r. I t  was in  these circum stances th a t  the  
defendants asked th a t  the  tw o  p re lim in a ry  
questions should be tr ie d .

The f irs t is w he the r th e  agreem ent set up  
b y  the  p la in tiffs  is v a lid  and n o t vo id  as 
against pu b lic  p o licy . T he  second is, assuming 
the  agreem ent to  be v a lid , w he the r, i f  the  
co llis ion  was sole ly caused o r p a r t ly  c o n tr i
bu ted  to  b y  negligence on the  p a r t o f those in  
charge o f the  S ird a r, the  defendants are 
nevertheless liab le  fo r  th e  whole o f the  damage 
occasioned b y  the  co llis ion . The con tra c t 
w h ich  was sent in  and signed b y  M oxon, Salt, 
and Co. L im ite d , as agents fo r  the owners 
o f the  President Van Buren, on the  face o f i t ,  
asked fo r  th e  sup p ly  o f tugs on th e  te rm s and 
cond itions endorsed, w h ich  term s and conditions 
th e y  agreed to  be bound b y . The conditions 
endorsed, so fa r  as m a te ria l, were in  the  fo llo w 
in g  te rm s : “  The m asters and crew o f the  tugs 
and tra n s p o rt men sha ll cease to  be under the  
con tro l o f th e  P o rt A u th o r ity  d u rin g  and fo r a ll 
purposes connected w ith  the  towage o r tra n s 
p o r t  and sha ll become sub ject in  a ll th ings  to  
the  orders and con tro l o f the  m aster o r person 
in  charge o f the  vessel o r c ra ft tow ed o r trans 
po rted  and are the  servants o f the  owner o r 
owners the re o f who hereby undertake to  pay 
fo r  an y  damage caused to  an y  o f the  P o rt 
A u th o r ity ’s p ro p e rty  o r premises and to  
bear, sa tis fy  and in d e m n ify  the  P o rt A u th o r ity  
against l ia b i l i t y  fo r a ll cla im s fo r loss o f life  o r 
in ju ry  to  person o r loss o r damage b y  co llis ion 
o r otherw ise to  the  vessel o r to  o r b y  the  vessel 
o r c ra ft tow ed o r to  o r b y  any cargo o r o ther 
th in g  on board the  same o r to  o r b y  any vessel 
cargo o r p ro p e rty  o f an y  o th e r person o r persons 
o r to  th e  tu g  o r tugs supplied , w hethe r such 
damage loss o r in ju ry  arise o r be occasioned b y  
a n y  accident o r b y  an y  om ission, breach o f 
d u ty , m ism anagem ent, negligence o r de fau lt 
o f any o f such masters, crew o r m en o r any 
servant o f the  A u th o r ity  o r any o ther person 
o r from  or b y  any defect o r im perfection  in  the  
tu g  o r tugs supplied. . _ . .”

Before considering the  conditions, I  should 
m en tion  th a t  the  P o rt o f London  A u th o r ity  
are in  con tro l o f the  docks ; th a t  th e y  own 
o r h ire  the  tugs used in  th e  docks, th e  S ird a r  
being one o f the  tugs owned b y  them  ; th a t  th e y  
supp ly  a ll tugs fo r  dock w o rk  and w il l  no t 
a llow  an y  ou ts ide r to  do th e  w o rk  ; and th a t  
wherever th e y  do sup p ly  tugs th e y  ins is t upon 
the  te rm s con ta ined in  th is  con tra c t. The 
U n ite d  States S h ipp ing  B oard , th e  defendants, 
had an ap p ro p ria te d  b e rth  in  th e  T ilb u ry  D ock
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and were in  the  h a b it o f  using the  P o rt A u th o 
r i t y ’s tugs in  th a t  connection ; and the  S ird a r  
was one o f th e  tugs th e y  usua lly  em ployed.

On the f irs t p o in t as to  w hethe r the  agree
m en t is v a lid  and n o t vo id  as against pu b lic  
p o licy , I  th in k  the  answer on th is  m a tte r is 
th a t  w h ich  I  have a lready expressed, nam ely, 
th a t  the  E ng lish  law , in  m y  v iew , ve ry  fo r 
tu n a te ly  regards business m en as capable o f 
kno w in g  th e ir  ow n business and o f m aking  
con tracts  fo r  themselves and is ve ry  u n w illin g  
to  l im it  the  power o f capable people to  m ake 
w h a t bargains th e y  lik e . I n  t r u th ,  as we know , 
a con tra c t in  th is  fo rm , o r in  a p ra c tic a lly  
s im ila r fo rm , has become fo r  a good m any years 
past o f a lm ost un ive rsa l use b y  tu g  owners ; 
and w hethe r a tu g  owner supplies a tu g  on these 
term s o r on te rm s w h ich  reserve l ia b i l i t y  to  
h im se lf (where he does i t )  i t  is o n ly  a question 
o f price. I f  he is to  have no l ia b i l ity ,  he can 
do the  w o rk  v e ry  cheap ly ; i f  he is to  ru n  a ll 
the  risks, th e n  o f course his rew ard m ust be 
su ffic ien t n o t o n ly  to  compensate h im  fo r  the 
w o rk  he does, b u t to  cover th e  insurance and, 
in  fa c t, a l l th e  risks he runs. I  can conceive 
no p rinc ip le  o f pu b lic  p o lic y  w h ich  should lead 
the  courts to  say : “  W e ough t to  step in  and 
say ‘ T h is  o r th a t  con tra c t ough t n o t to  be 
made b y  com peten t people,’ ”  w hen the  
people m ak ing  i t  are com peten t people. I t  is 
said th a t  th e  P o rt o f L o nd on  A u th o r ity  is a 
m onopo ly . I t  is said th a t  eve rybody has a 
r ig h t  to  th e  use o f the  tugs on equal term s, b u t 
here, i t  is said, you  cannot em p loy an y  o ther 
tugs th a n  the  P o rt o f London  A u th o r ity ’s tugs. 
There i t  is. I f  you  do n o t lik e  these term s and 
i f  th e y  are too  onerous, nobody forces you  to  
use the  P o rt o f Lond on  A u th o r ity ’s docks. I  
do n o t lik e  to  enlarge upon  i t  because i t  seems 
to  me to  be so clear th a t,  i f  you  are ta lk in g  o f 
pu b lic  p o licy , th e  h ighest in te res t o f pu b lic  
p o licy  is th a t  the  law  should n o t in te rfe re  w ith  
the  transactions o f business m en w hen i t  can 
he lp it .

M r. D u n lo p  has po in te d  o u t th a t  the re  is 
a section— 195, I  th in k — in  the  P o rt o f London 
A u th o r ity  (Conso lidation) A c t  1920 w h ich—  
I  have n o t considered i t ,  b u t I  th in k  ve ry  
lik e ly — m ay g ive an y  person, w ho feels h im se lf 
aggrieved b y  being asked to  enter in to  con tracts 
o f th is  k in d , power to  appeal to  the  B oard  o f 
T rade, who m ay d ire c t an  in q u iry  ; and i t  m ay 
be th a t  i f  the re  is a grievance there  is a means 
o f g e ttin g  the  m a tte r considered and rem edied, 
i f  the re  is som eth ing to  rem edy.

The fo rm  o f con tra c t aim s, in  the  f irs t place, 
a t m ak ing  the  m aster and crew o f a tu g  fo r 
th e  tim e  being th e  servants o f th e  ship w h ich  
is be ing tow ed  ; in  the  second place its  a im  is 
to  deal w ith  damage caused to  th e  P o rt 
A u th o r ity ’s ow n p ro p e rty  ; and in  th e  th ird  
place its  a im  is to  deal w ith  lia b ilit ie s  w h ich  
m ay be incu rred  b y  th e  P o rt A u th o r ity  b y  
reason o f damage to  o th e r people’s p ro p e rty  
o r to  life . I f  the  f irs t section, w h ich  begins : 
“  The masters and crews o f the  tugs ”  and ends 
“  are th e  servants o f the  owner o r owners ”  o f 
th e  vessel tow ed, is effectua l to  do th a t  w h ich  i t

[ A d M-

sets o u t to  do, i t  does n o t m uch m a tte r w h a t the 
rest o f the  cond itions p rov ide , because i t  w i l l  be 
th a t  the  P o rt o f London  A u th o r ity  contem 
plates ; and i f  i t  e ffec tua lly  makes the  masters 
and crews o f tugs servants o f th e  ship whic 
is be ing tow ed— servants fo r  the  tim e  being ' '  
th e n  i t  w i l l  fo llo w  th a t  th e  ow ner o f the  
cannot c la im  fo r  damage b ro ug h t abou t lb  
people w ho fo r  th e  t im e  being are his 
servants ; and  he m ust also be liab le  fo r  damag 
caused to  th e  a u th o r ity ’s p ro p e rty  b y  Pers°^ e 
who fo r  the  tim e  being are his servants, tn  
servants o f th e  owners o f the  to w . j

I  have considered M r. B a tte n ’s critic ism - 
th in k  th a t  clause does do w h a t i t  sets o u t  ̂
do ; and I  th in k  i t  sets o u t in  te rm s th a t  1 
a ll purposes connected w ith  the  towage  ̂
m asters and crews o f tugs are th e  servants 
the  owners o f the  to w . I  do n o t th in k  tn  
can be lim ite d  in  the  w ay M r. B a tte n  sugge® ’ 
I  th in k  i t  provides th a t  fo r  the  purposes o f , 
towage and fo r a ll purposes connected 
th e  towage th e y  are the  servants o f . 
owners o f the  to w . T h a t, I  th in k ,  is enoug^ 
to  show th a t  fo r  an y  negligence o f those ^  
charge o f th e  S ird a r— the  m aster and creW . 
the  S ird a r— the  owners o f the  President '  
B uren  are liab le  to  th e  a u th o r ity ,  th a t  is  ̂
say, fo r an y  damage to  the  S ird a r, and c a n n e 
themselves c la im  in  respect o f a n y  damns 
done to  th e  President V an  B uren. t

I  th in k  i t  is also made q u ite  clear b y  . e 
fo llow s th a t  th e  owners o f the  to w  under 
to  pa y  fo r  an y  damage caused to  an y  of ^  
P o rt o f Lond on  A u th o r ity ’s p ro p e rty  
premises. T h in k in g , as I  do, th a t  a P°r  a0p 
o f th e  cond itions deals w ith  the  P o rt o f  Lon  
A u th o r ity ’s ow n p ro p e rty  and is in  COI’ t:rt j1e 
w ith  the  fo llo w in g  p a r t  w h ich  deals w ith  j  
l ia b i l i t y  o f th e  A u th o r ity  to  o th e r Pe0P ®’r9l 
see no reason fo r  exc lud ing  fro m  the  geI] ig 
descrip tion  o f the  P o rt o f Lond on  A u th o r ' 
p ro p e rty  th e ir  tugs ; and, in  m y  v iew , the re !: 
th e  owners o f the  to w , the  President ^ e 
Buren, have unde rtaken  to  pa y  fo r  dam 
caused to  th e  P o rt o f Lond on  A u th o r i . 
p ro p e rty , the  tu g  S irda r. . ey

In  th e  th ir d  p o rtio n  o f the  cond itions ^y 
likew ise undertake  to  bear loss o r damage 
co llis ion  to  th e  vessel tow ed ; and th a  ^ 
eludes a ll damage to  th e  President V an  l 11 

I  m ust there fore  answer the  issues b y  dn . 9t, 
(1) th a t  the  agreem ent is v a lid  ; and (2) ^y 
i f  those on board  the  S ird a r  were neglige11̂  t0 
so le ly causing th e  co llis ion  o r c o n t r ib u t in g ^  
the  co llis ion , th e  defendants are liab le  to  ^  
p la in tiffs  fo r  the  whole o f the  damage occasio ^  
b y  them . I  th in k  th a t  is th e  r ig h t  
answer th e  question as i t  is su b m itte d  j  
th a t  being so, there w il l  be ju d g m e n t f ° r  
p la in t if fs  on th e  c la im  and counterc la im .

Solic ito rs fo r  the  p la in tiffs , J .  D . ^
Solic ito rs fo r  the  defendants, Thomas C 

and Co.

T h e  P r e s id e n t  V a n  B u r e n .
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Ct. o f  App.J T h e  J u p it e k . [Ct . o f  A p p .

uprciac Court of |triticatim \
COURT OF APPEAL.

J u ly  11 and  17, 1924.
(before B a n k e s , Sc r u t t o n , and A t k in , L .J J .)

T h e  J u p it e r , (a )

0lst a p p e a l  fr o m  t h e  a d m ir a l t y  d iv is io n . 
Possession —  W rit  in  rem  —  In te rven tion  by 

fo re ign  sovereign State— M o tio n  to set aside 
iv r i t— J u ris d ic tio n .

Phe courts w i l l  not entertain proceedings in  rem  
ln  wh ich possession o f a vessel is  claimed, when 
a fo re ign  sovereign State intervenes and applies  
that the w r it  m ay be set aside upon the ground  
that the vessel is  its  p rope rty , since such an 
action is  in  effect a proceeding in  which a 
fo r  e.ign sovereign State is  impleaded, and is  
thus contrary to the com ity o f nations. 
le p la in t if fs  by a w r it  in  rem  claim ed posses
sion o f the steamship J . against “  a ll persons 
cla im in g  any r ig h t o r interest in  the said  
steamship.”  A n  appearance under protest
'Was entered by the U n io n  o f Socia lis t Soviet 
Republics, who moved to set aside the w r it,  
alleging that the J . was the ir p rope rty . The 
V n ion  o f Socia list Soviet Republics was 
Recognised by the U ritis h  Government as an 
l ndependenl sovereign State.

R id , a ffirm ing  H i l l ,  J . ,  that the U n ion  o f 
Socialist Soviet Republics was im pleaded by 
¡he action, since the necessary resu lt o f the 
Pcoceedings in  rem  was to ca ll upon the Soviet 
Government to assert its  title  and to have the 
Question o f the ownership or r ig h t to possession 
'itiga ted in  th is country.

th ',>l'AIj f rom  a decision o f H i l l ,  J . se ttin g  aside 
¡11° an(J : i!l proceedings in  an ac tio n  in  rem 
do ' V̂ CB the  p la in tiffs , the  Compagnie Russe 
th  ^ a v *ha t i ° n  :l V apeur, c la im ed possession o f 
to6 f team sh ip  J u p ite r . The w r i t  was addressed 
cj . “ the  steam ship J u p ite r  and a ll persons 

'hm ing an v  r ig h t  o r in te res t in  the  said
stea n is h ip ”  ‘
bvAn appearance was entered under pro test 
in i U n io n  o f Socia lis t S ovie t R epub iics, an 

«pendent sovereign S ta te , w ho m oved to  set 
Un G U le w r i t  and a ll subsequent proceedings 
0*'°h the  g round th a t  th e  U n io n  were the  

o f the  J u p ite r  b y  v ir tu e  o f a decree o f 
L 'h iia h .s a t io n  da ted the  26 th  Jan . 1918. The 
tl| K>n was recognised b y  the  B r it is h  G overn- 
Su v.1- as an independent sovereign S ta te , and as 
‘hy.s U n io n  refused to  sanction  the  procecd-

car^- al5Peared th a t  the  p la in t if fs  had fo rm e rly  
b * « * lon business in  Russia and in  the  U k ra in e ,
p  . lu e ir  head o llice  was now  sta ted  to  be in 

ls - The J u p ite r  was a vessel reg istered a t 
f P ort o f Odessa in  the  U k ra in e . In  1924 she

> h ,

hid

H

ly in g  a t D a rtm o u th  where she had been 
UP b y  her owners w ith  a ske le ton crew,

p o r te d  by G eoffrey H u t c h in s o n , E sq., B arris te r- 
at-Law.

consisting o f  th e  m aster, ch ie f officer, and ch ie f 
engineer. In  M arch 1924, a fte r  the  recogn ition  
b y  the  B r it is h  G overnm ent o f th e  U n io n  o f 
Socia list S ovie t R epub lics as the  de ju re  ru lers 
o f those pa rts  o f th e  o ld  Russian E m p ire  
w h ich  acknow ledge th e ir  a u th o r ity ,  in c lud in g  
th e  U k ra in e , representations were made to  the  
m aste r o f the  J u p ite r  b y  the  agents o f the  
U n io n  G overnm ent in  Lond on  to  the  effect th a t  
the  U n io n  G overnm ent were the  owners o f the  
J u p ite r  by  v ir tu e  o f the  decrees made in  Russia 
b y  w h ich  a ll Russian vessels were nationa lised 
and became the  p ro p e rty  o f the  U n io n  G overn
m en t. The m aster acco rd ing ly  handed over the  
sh ip ’s papers to  the  agents o f the  U n io n  G overn
m en t in  Lond on  and flew  the  flag o f the  U n ion 
on the  J u p ite r  in  place o f the  o ld  Russian 
im p e ria l flag  w h ich  he had p re v io us ly  flow n, 
and he refused the  p la in t if fs  access to  the ship.

A ffid a v its  were filed  on be ha lf o f  the  U n ion  
G overnm ent b y  th e ir  Chargé d ’A ffa ires in  
London , fro m  w h ich  i t  appeared th a t  Odessa 
was w ith in  the  ju r is d ic tio n  o f th e  U n ion  
G overnm ent, th a t  the  U n ion  G overnm ent 
c la im ed th a t  the  J u p ite r  was th e ir  p ro p e rty  
and th a t  i t  declined to  su b m it to  the  ju r is d ic 
t io n  o f the  cou rt.

On the  m o tio n  o f the  U n ion  G overnm ent, 
H i l l ,  J . set aside the  w r i t  and subsequent 
proceedings on the  2 9 t li M ay 1924.

Hill, J . read the  fo llo w in g  ju d g m e n t.—  
B y  a w r i t  in  rem da ted the  26 th  M arch 1924, 
and am ended on the  14 th  A p r i l 1924, the  
p la in t if fs  sue, as Cie Russe de N a v ig a tio n  à 
vapeur e t de Commerce, the  owners o f the 
steam ship J u p ite r, and g ive th e ir  address in  
th e  words : “  whose head office is a t 255, 
R ue S t. H onoré , Paris , in  the  R e pu b lic  o f 
F rance .”  The w r it  is in  rem  against “  the  
steam ship J u p ite r  and a ll persons c la im in g  any 
r ig h t  o r in te res t in  the  said steam sh ip .”  The 
J u p ite r  is described as “  o f the  P o rt o f Odessa.”  
I h e  c la im  endorsed is as fo llo w s : “ The 
p la in t if fs  as sole owners o f the  steam ship 
J u p ite r  o f  the  P o rt o f  Odessa c la im  to  have 
possession decreed to  th e m  o f the  said vessel.”  
N o w a rra n t o f a rrest has been app lied  fo r. 
The w r i t  ha v in g  been served on the  J u p ite r, 
w h ich  was and is ly in g  a t D a rtm o u th , an 
appearance under p ro tes t was on the  2nd 
A p r i l 1924 entered b y  “  The U n io n  o f Socialist 
Soviet R epub lics .”  On the  9 th  A p r i l 1924 
no tice  o f m o tio n  to  set aside the  w r i t  was 
g iven b y  “  The U n io n  o f Socia list Soviet 
R epub lics .”  I  sha ll hence fo rth  describe “  The 
U n io n  o f Socia list S ovie t R epublics ”  as “  the 
U n io n .”  The grounds o f the  ap p lica tio n  as 
s ta ted  in  the  m o tio n  are “  th a t  th e  steam ship 
J u p ite r  is th e  p ro p e rty  o f the  U n ion  o f Socia list 
S ovie t R epub lics, a recognised fore ign inde
pendent S tate, and th a t  the  said S tate declines 
to  sanction  the  in s titu t io n  o f these proceedings 
in  th is  c o u r t.”

A  num ber o f a ffid av its  were file d , and on 
one o f th e m , sw orn b y  the  m aster, C ap ta in  
L e p in e ,th e  p la in t if fs  cross-exam ined the  m aster. 
In  m y  ju d g m e n t, however, the  facts upon w h ich
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th is  m o tio n  m us t be decided are few  and s im ple 
and beyond d ispu te .

(1) As a d m itte d  and as shown b y  the  le tte r  
o f th e  F ore ign  Office addressed to  th e  so lic ito rs  
o f the  U n io n  and th e  copy docum ents sent 
th e re w ith , th e  C row n, th e  Sovereign o f th is  
c o u rt, recognises th e  U n io n  as the  de ju re  ru lers 
o f these te rr ito r ie s  o f th e  o ld  R ussian E m p ire  
w h ich  acknow ledge th e ir  a u th o r i ty . I  am  bound 
there fore  to  t re a t th e  U n io n  as an independent 
Sovereign.

(2) As appears fro m  th e  a ff id a v it o f  M . 
R a ko vsky , th e  Charge d ’A ffa ires  in  G reat 
B r ita in  fo r  th e  U n io n , th e  U k ra in ia n  Socia list 
Soviet R e pu b lic  is one o f the  m em bers o f the  
U n io n . I t  is n o t d ispu ted  th a t  Odessa is in  the  
te r r ito ry  o f the  U k ra n ia n  Socia list S ovie t R e
p u b lic , no r th a t  the  U k ra in e , in c lu d in g  Odessa, 
fo rm ed p a r t o f the  te rr ito r ie s  o f the  o ld  Russian 
E m p ire . I t  fo llow s th a t  Odessa is w ith in  the  
te r r ito r ia l sove re ign ty  o f th e  U n io n , and th a t  
the  J u p ite r ,  w h ich  th e  p la in t if fs  say is o f  the  
p o r t  o f Odessa, and as to  w h ich  i t  is n o t sug
gested th a t  she has ever acqu ired an y  o the r 
p o r t o f re g is try  o r an y  new n a tio n a lity , is a ship 
o f w h ich  the  p o r t  o f re g is try  is w ith in  the  te r r i
to r ia l sove re ign ty  o f  th e  U n io n . The U n io n  
is the  Russian Sovereign and th e  J u p ite r  is a 
Russian ship.

(.3) M . R a ko vsky , as Charge d ’A ffa ires  in  
G reat B r ita in  fo r  th e  U n io n , asserts in  his 
a ff id a v it th a t  the  U n io n  is “  e n tit le d  to  the  
ow nership ”  o f th e  J u p ite r. I t  is c lear fro m  the  
rest o f th e  a ff id a v it th a t  b y  the  words “  is 
e n tit le d  to  th e  ow nersh ip ”  is m eant “  is the  
ow ner,”  In  th e  a ff id a v it o f  M . R a b in o v itc h  i t  is 
s ta ted th a t  the  J u p ite r  “  is the  p ro p e rty  ”  o f 
the  U n io n . The m o tio n  to  set aside the  w r i t  
is based on the  assertion th a t  the  J u p ite r  is the  
p ro p e rty  o f th e  U n io n .

(4) The w r i t  is a w r i t  in  rem, th a t  is to  say, 
i t  is a w r i t  d irec ted  p r im a r ily  against th e  sh ip  
and, secondarily  th ro u g h  the  sh ip , against all 
persons c la im in g  an y  r ig h t  o r in te res t in  the  
sh ip . I f  th e  w r i t  stands, th e  p la in t if fs  w i l l  be 
e n tit le d  to  o b ta in  a w a rra n t o f a rrest. I f  the  
w r i t  stands and the re  were no appearance and 
ju d g m e n t w e n t b y  d e fa u lt, th e  ju d g m e n t, 
w ha teve r else i t  decreed, w o u ld  condem n the 
sh ip  in  costs. T h is  is enough to  show th a t  a 
w r i t  in  rem , w ha teve r the  re lie f c la im ed, is a 
w r i t  d irec ted  against the  p ro p e rty  in  the  ship. 
I t  is also a w r itw h ic h  compels the  ow ner e ith e r to  
appear and su b m it to  the  ju r is d ic tio n  o r to  
a llo w  ju d g m e n t against his p ro p e rty  to  go b y  
d e fa u lt.

In  these c ircum stances, the  sh ip  being Russian 
and the  Russian Sovereign asserting p ro p e rty  
in  her, and be ing u n w illin g  to  s u b m it to  the  
ju r is d ic tio n  o f th is  c o u rt, th is  c o u rt has no 
ju r is d ic tio n  to  e n te rta in  proceedings against th a t  
p ro p e rty  o r to  inves tiga te  th e  assertion th a t  the  
sh ip  is the  p ro p e rty  o f th e  Russian Sovereign. 
I  m ig h t quote The Parlem ent Beige (4 Asp. 
M ar. L a w  Cas. 234 ; 42 L .  T . R ep. 273 ; (1879) 
5 P . 197) and o th e r cases, b u t I  w il l con ten t 
m yse lf w ith  q u o tin g  th e  language o f S c ru tto n , 
L .J .  in  Sagor's case (reported  125 L .  T . Rep.

705, a t p . 715 ; (1921) 3 K .  B . 532, a t p . 555j 
w h ich , to  m y  m in d , is e x a c tly  app licab le  i f  y ° 
s u b s titu te  fo r  the  words in  th a t  case “  
i t  expo rted  fro m  its  ow n te r r ito ry , ”  th e  wor 
“  w h ich  is reg istered in  a p o r t in  its  ow n tert* 
to r y . ”  S c ru tto n , L .J .  said : “  I f  M . Krassi 
had  b ro u g h t these goods w ith  h im  in to  Engla® > 
and  declared on be ha lf o f  his G overnm ent to  
th e y  were th e  p ro p e rty  o f  th e  Russian Gover 
m e n t, in  m y  v ie w  no E ng lish  c o u rt cou ld  i 
vestigate th e  t r u th  o f th a t  s ta tem e n t.”  A»■ ’ 
again : “  I  canno t conceive the  cou rts  inves 
ga tin g  th e  t r u th  o f its  a llega tion  th a t  th e  8 ° ° ^  
in  question, w h ich  i t  exported  fro m  its  ° '  
te r r ito ry ,  are its  p u b lic  p ro p e rty  ”  (see 
Vavasseur v . K ru p p  (39 L .  T . R ep. 437 ; (1"
9 Ch. D iv .  351). T h a t I  m ay  n o t be misunde 
stood, I  shou ld  add th a t  I  am  here dealing 
a sh ip  o f w h ich  th e  p o r t is, b y  admissU j  
Odessa. I  am  n o t dec id ing w he the r o r 110 
shou ld  be bound b y  th e  assertion o f th e  Gove  ̂
m en t o f th e  U n io n  in  respect o f a sh ip  
was n o t R ussian, as, fo r  instance, i f  the  J u p 1 . 
had acqu ired a F rench  re g is try , supposing sd 
a th in g  to  have been possible. M y  deC‘Slrt., 
is as to  a sh ip  w h ich  is R ussian, and, thereto ^  
p r im d  fac ie , sub ject to  Russian la w  in  regard 
t i t le  and transfers o f  ow nersh ip . Such bei 
the  grounds o f m y  decision, I  wall o n ly  add 9 
m ost o f th e  a rgum ent addressed to  me, an 
g reat p a r t  o f the  a ffid a v its  are ir re le v a n t to  
o n ly  issue before me. I  canno t go in to  the  me 
o f the  question w hethe r the  na tion a lisa  _ 
decree o f the  2 6 th  Jan . 1918, app lied  or ^  
since been app lied  to  the  J u p ite r . N o r, on , gt 
o th e r hand , is i t  m a te ria l to  consider whe ' 
the  m aster, w ho was a custod ian  fo r j 
p la in t if fs , r ig h t fu l ly  o r e ffe c tive ly  trans it' ^  
possession to  the  U n io n . M r. J o w it t  eontert 
th a t  th e  p la in t if fs , fo r  th e  purposes o f ^  
ac tion , were n o t concerned w ith  the  Pr0Ptu»l 
in  th e  sh ip— th e y  o n ly  w an ted  to  be p u t in  ac ^  
possession o f a sh ip  o f w h ich  th e y  had ne ^{g 
lo s t the  r ig h t  o f possession. B u t  th e y  g 
seeking an o rder fo r  possession b y  a procee 
in  rem, a proceeding against the  p rope rty - .ef 
is , to  m y  m in d , q u ite  im m a te ria l w-hat the  r  ¡j 
c la im ed m ay  be. The m a te ria l c o n s id e r a te ^  
th a t  the  ac tio n  is in  rem  against a ship 
p ro p e rty  in  w h ich  is asserted b y  an indepen ^  
Sovereign, recognised as such b y  th e  CrpW 
be in  th a t  independent Sovereign, th e  ship "  t f lc 
registered in  o r be longing to  a p o r t with» 
te r r ito ry  o f th a t  independent Sovereign- 

F o r these reasons, I  m us t g ra n t the  m ° 
and set aside the  w r it .

The p la in t if fs  appealed. ^

Jo w itt, K .C . and Langton  fo r  the  a p p e 'l^ d  
— The p rin c ip le  upon w h ich  im m u n ity  is cl , jt 
has its  basis in  the  c o m ity  o f na tions, 
canno t be app lied  where the  c la im  to  m m  ^  j,y 
arises fro m  a breach o f t ru s t ,  such as tn  0{ 
w h ich  th e  present p la in t if f  was depnv  fl0t 
possession. In  these proceedings i t  lS t  of 
sought to  deprive  the  S oviet G o v e rn m c ^ jd  
th e ir  alleged ow nersh ip ; a ll th a t  is * ¡ „ to 
is th a t  the  p la in tiffs  m ay  be p u t bac
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Possession: the  p la in t if fs  have, indeed, never lo s t 
de ju re  possession, since th e  w ro n g fu l ac t o f the  
m aster was incapable o f  de p riv in g  the  p la in t if fs  
o f th e ir  r ig h t  to  possession. A c ts  o f sove re ign ty  
are n o t recognised in  the  te r r ito r ia l waters o f 
another Sovereign :

The Santissim a T r in id a d ,  1822, 20 U . S. 
283,352 ;

Russian B a n k  fo r  F ore ign Trade  v . Excess 
Assurance, 14 A sp. M ar. L a w  Cas. 362 ; 
119 L .  T . R ep. 733 ; (1919) 1 K .  B . 39. 

The Soviet canno t become owners o f the  
J u p ite r  except b y  the  exercise o f an act o f 
sovere ignty, and fo r  the  above reason such an 
act w o u ld  be v o id  ; a c la im  to  re q u is itio n  the  
J u p ite r  w o u ld  have been vo id . I t  is n o t 
conclusive th a t  th e  vessel is now  f ly in g  the  
Soviet flag  : (see Chartered M ercan tile  B a n k  o f 
In d ia  v . Netherlands In d ia  Steam N av iga tion  
Company, 5 A sp. M ar. L a w  Cas. 65 ; 1883, 48 

T . R ep. 546 ; 10 Q. B . D iv . 521). T h is  case 
differs fro m  the  cases dea ling  w ith  im m u n ity  
" h ic h  were c ite d  in  th e  c o u rt below, in  th a t,  in  
the  present case, possession and n o t ownership 
ls in  d ispu te . The Annette  (1919) P . 105) is 
'[p o s s ib le  exception , b u t i t  is su b m itte d  th a t  
th is  case is d is tingu ishab le . Counsel referred 
to  :

The Porto A lexandre, 15 Asp. M ar. L a w  
Cas. 1 ; 122 L .  T . R ep. 661 ; (1920) P . 30 ; 

The Parlem ent Belge, 4 A sp. M ar. L a w  
Cas. 2 3 4 ; 42 L .  T . R ep. 2 7 3 ; (1880) 
5 P rob . D iv .  197.

The Gagara, 14 A sp . M ar. L a w  Cas. 547 ;
122 L . T . R ep. 498 ;* (1919) P . 95 ;

The Tervaete, 16 A sp. M ar. L a w  Cas. 48 ; 
128 L .  T . R ep. 176 ; (1922) P . 259.

D u n lop , K .C . and Dum as  were n o t ca lled on. 
B a n k e s , L .J .— T h is  appeal raises the  question 

Whether o r n o t th e  learned judge  was r ig h t  in  
se tting  aside a w r i t  in  an ac tio n  in  rem, w h ich  
**e p la in t if fs , a F rench  com pany describ ing 
hernselves as th e  owners o f the  steam ship 

J u p iter, issued against “  th e  steam ship J u p ite r  
and a ll persons c la im in g  a n y  r ig h t  o r  in te rest 
ln the  said steam ship .”

IV e kn o w  fro m  th e  a ffid av its  th e  c ircum - 
s ances unde r w h ich  the  p la in tiffs  are c la im ing  
ha t th is  vessel is th e ir  p ro p e rty . In  o rder fo  
ssert th a t  c la im  th e y  have elected to  take  

Proceedings in  rem. I t  is a procedure in  w h ich  
he w r i t  is d irec ted  to  a ll persons c la im in g  any 
g h t o r in te res t in  the  steam sh ip ; and the  
h ly  persons w ho have appeared are the  
ov ie t G overnm ent who c la im  to  be th e  owners 
1 the  vessel and who p ro te s t against the  
Xercise b y  the  cou rts  o f th is  c o u n try  o f any 
risd ic tio n  over th e m  ; and th e y  appear under

Protest.
„  ^¡he m o tio n  to  set aside the  w r i t  was served 
th  came before H i l l ,  J . ,  and he has set aside 

e "writ, in  m y  o p in io n  r ig h t ly ,  and on the  
» °u n d  w h ich  he expressed, I  th in k  qu ite  

eu ra te ly , in  The Gagara (14 A sp . M a r. L a w  
as. 547 . 122 L  T  R ep 498 . (1919) P- 95).

th  6re ^ le a° t io n  was commenced in  rem, and 
e effect o f the  ac tio n  is described b y  the  

V o l . X V I . ,  N . S.

learned judge  in  these words : “  I n  the  f irs t  
place th e  E s tho n ia n  G overnm ent is in  ac tu a l 
possession o f th e  sh ip  ; and th a t  G ove rnm en t 
states th a t  th e  sh ip  is being used b y  i t  fo r  p u b lic  
purposes. . . . The p la in t if fs  in v ite  th e
c o u rt to  ta ke  th a t  possession aw ay b y  a rres t 
o f th e  sh ip  and u lt im a te ly  b y  decree to  trans fe r 
i t  to  th e  p la in t if fs .”  In  substance th a t  is 
e x a c tly  w h a t the  p la in t if fs  are seeking to  do 
here. Then he goes on : “  B u t  to  p e rm it the  
arrest is to  com pel the  E s tho n ia n  G overnm en t, 
e ith e r to  su b m it to  the  ju r is d ic tio n  o f the  c o u rt 
o r to  lose th e ir  de facto  possession, and to  com pel 
the  E s tho n ia n  G overnm ent to  s u b m it to  th is  
c o u rt th e  question o f the  ow nersh ip o f The  
Gagara.”

In  m y  o p in ion  th a t  is c o n tra ry  to  a ll th e  
p rinc ip les upon w h ich  th is  c o u rt has acted  
where a c la im  is made b y  a d u ly  recognised 
independent sovereign S tate. I t  seems to  m e 
th a t  th e  necessary re su lt o f  these pleadings is  
to  ca ll upon th e  S oviet G overnm ent to  assert 
its  t i t le  and to  have the  question o f  the  ow ner
ship, o r th e  r ig h t  to  possession o f th is  vessel, 
im p leaded in  the  cou rts  o f th is  c o u n try . T h a t 
is n o t adm issib le . I  th in k  th e  ju d g m e n t o f 
H i l l ,  J . is q u ite  r ig h t,  th o u g h  I  do n o t a ttach  
th e  im portance  w h ich  he does to  th e  fa c t th a t  
th is  vessel was reg istered a t Odessa.

S c r u t t o n , L .J .— A  w r i t  in  rem  is issued b y  a; 
com pany w ith  a F rench  name, “  w h ich  a t  a n y  
ra te  i t  is n o t a com pany reg istered under th e  
E ng lish  A c ts ,”  addressed to  th e  steam ship 
J u p ite r  w h ich  is a steam er now  ly in g  in  English, 
w ate rs, and “  a ll persons c la im in g  an y  r ig h t  
o r in te re s t in  th e  said steam sh ip .”  W here
upon an a p p lica tio n  is made to  th is  c o u rt b y  
th e  U n io n  o f Socia list S ov ie t R epub lics to  set 
aside the  w r i t  on the  g round th a t  th e  J u p ite r  is 
th e  p ro p e rty  o f the  U n ion , a recognised fo re ign  
independent S tate. I t  is agreed th a t  th e  
U n ion  has been recognised de ju re  and de facto  
b y  the  B r it is h  G overnm ent.

N ow , i t  appears to  me, w ith o u t  go ing a n y  
fu r th e r , w ith o u t in ve s tig a tin g  w hethe r th e  
c la im  is good o r bad, th a t  the  c o u r t on h a v in g  
th a t  s ta tem en t made to  i t  m u s t decline ju r is 
d ic tio n .

There was some o b s c u rity  as to  the  n a tu re  
o f a w r i t  in  rem  in  A d m ira lty ,  b u t  since th e  
ju d g m e n t o f S ir F ranc is  Jeune in  The D ic ta to r  
(7 A sp. M ar. L a w  Cas. 251 ; 67 L .  T . R ep. 563 
(1892) P . 304), w h ich  was a ffirm ed b y  th is  c o u rt 
in  The Gemma (8 A sp. M ar. L a w  Cas. 585 ; 81 
L .  T . R ep. 379 ; (1889) P . 285) th a t  o b s c u r ity  
has been cleared up . B y  the  o ld  practice  o f  th e  
A d m ira lty  C ourt the  appearance o f  a person 
in te rested  in  p ro p e rty  used to  be enforced 
e ith e r b y  seizing h im  to  m ake h im  appear, o r b y  
seizing his sh ip , o r  b y  seizing his p ro p e r ty  o th e r 
th a n  h is ship— b u t the  ob je c t o f a ll th e  processes 
o f seiz ing was to  m ake th e  m an appear so th a t  
he m ig h t  be a personal de fendan t to  the  a c tio n . 
I f  he d id  appear, he a t once became pe rsona lly  
l ia b le  to  th e  ju d g m e n t o f the  c o u rt. I f  he d id  
n o t  appear, the  c o u rt, h a v in g  g iven  h im  th e  
o p p o r tu n ity  o f appearing, m ig h t ta ke  aw ay h is

M  M  M
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p ro p e rty . T h is  w r i t  be ing addressed to  the  
steam ship J u p ite r  and a ll persons c la im in g  any 
r ig h t  o r in te re s t in  th e  steam ship, th e  fo re ign  
G overnm ent w h ich  does c la im  a r ig h t  o r 
in te res t in  th e  sh ip  m u s t do one o f th ree  th in gs . 
F irs t ,  i t  m a y  appear to  defend, b u t i t  canno t 
be com pelled to  appear ; secondly, i f  i t  were 
n o t to  appear, and le t  th e  action  go on, the  
c o u rt m ig h t feel able to  fo r fe it  th e  p ro p e rty  o f a 
fo re ign  Sovereign ; th ir d ly ,  i t  can s im p ly  come 
to  the  c o u rt and say, “  I  am  n o t go ing to  discuss 
w h a t m y  t i t le  is ; I  say I  am  a fo re ign  Sovereign ; 
I  c la im  a r ig h t  in  th is  p ro p e rty , and you  cannot 
com pel me to  come to  y o u r c o u rt to  show you  
th a t  I  have good cause fo r  saying th a t  i t  is m y  
p ro p e rty .”

I  th in k  th a t  th e  la w  is accu ra te ly  s ta ted  b y  
M r. D icey . H e  says : “  The c o u rt has no ju r is 
d ic tio n  to  e n te rta in  an ac tio n  against any 
fo re ign  Sovereign. A n y  ac tion  against the  
p ro p e rty  o f a fo re ign  Sovereign is an action  
o r  proceeding against such person.”  (C o n flic t o f 
Law s, 3 rd  e d it., p . 215). On th a t  g round, 
w ith o u t go ing in to  an y  discussion as to  w hethe r 
th e  c la im  is r ig h t  o r w rong , w ith o u t basing m y  
decis ion on th e  fa c t th a t  the  p o r t  o f re g is try  o f 
th e  sh ip  is Odessa, w ith o u t discussing .w hether 
th e  resu lt a t w h ich  th e  p la in t if fs  in  th is  case 
are a im in g  can be achieved b y  ano the r m ethod , 
th is  p a r tic u la r  m ethod  appears to  me to  v io la te  
th e  p rinc ip les  o f in te rn a tio n a l c o m ity  and to  
m ake a fo re ign  Sovereign appear in  these cou rts  
as de fendant to  defend w h a t he alleges to  be 
his p ro p e rty . C onsequently i t  should be set 
aside.

I  desire to  reserve the  question  w hethe r under 
an y  circum stances th e  A d m ira lty  C ourt w o u ld  
e n te rta in  an ac tio n  fo r  possession between 
foreigners except in  a case where the  fo re ign  
Sovereign consented. The m a tte r is discussed 
in  The Annette and The D ora  (1919) P . 105), 
where the  fo re ign  Sovereign consented because 
he was one o f th e  parties ; b u t accord ing to  the  
o ld  practice  o f the  c o u rt I  do n o t th in k  th a t  the  
A d m ira lty  w o u ld  have such an ac tion . H o w 
ever, I  am  con te n t to  res t m y  decision in  th is  
case on the  fa c t th a t  th is  w r i t  requires a fo re ign  
Sovereign to  appear in  these courts  to  defend 
w h a t he alleges to  be his p ro p e rty , and b y  the  
p rinc ip les  o f in te rn a tio n a l c o m ity , the  cou rts  o f 
th is  K in g d o m  do n o t a llo w  such steps to  be 
ta ke n  against fo re ign  Sovereigns.

Atkin, L .J .— T he p la in t if fs  in  th is  case are a 
com pany w ho appear to  have been reg istered in  
Russia, and to  have had p ro p e rty  a t one t im e  
in  a sh ip  ca lled th e  J u p ite r. The J u p ite r  was 
reg istered a t  the  p o r t o f Odessa— th o u g h  th is  
appears to  me to  be q u ite  an ir re le v a n t fa c t to  
th e  decision w h ich  I ,  a t  a n y  ra te , am  go ing to  
g ive .

The J u p ite r  le f t  Odessa in  th e  year 1919 and 
since th e n  has been in  w a ters o th e r th a n  
Russian te r r ito r ia l waters in  th e  possession o f 
th e  p la in t if fs  th ro u g h  th e ir  se rvan t the  m aster 
o f  th e  sh ip  ; and fo r  th e  la s t yea r o r year and  a 
h a lf  has, in  fa c t, been ly in g  in  B r it is h  te r r i
to r ia l waters a t D a rtm o u th . I t  appears th a t

a t th e  beg inn ing o f  th is  year th e  Russian 
S oviet G overnm en t induced the  m aster o f th e 
sh ip  to  rep ud ia te  th e  possession and ownership 
o f th e  p la in t if fs  and to  h o ld  th e  sh ip  fo r  them , 
and th e  m aster procured a p ro v is io n a l regis- 
t ra t io n  fro m  th e  Russian Consul w h ich  is a 
d iffe re n t re g is tra tio n  fro m  th e  re g is tra tio n  at 
Odessa. ,

Those being the  facts, th e  p la in t if fs  issued 
th e ir  w r i t  in  rem  against th e  steam ship J u p d eT 
and a ll persons c la im in g  a n y  r ig h t  o r in te rest 
in  the  said steam ship. I t  is q u ite  p la in  from  
these facts (a) th a t  th e  p la in t if fs  in tended all 
persons c la im in g  a n y  r ig h t  o r  in te re s t in  th e  said 
steam sh ip to  inc lude  th e  r ig h t  o f th e  Russia11 
S oviet G overnm ent w ho are th e  o n ly  people 
w ho c la im  to  have an y  r ig h ts  and whose c la im  
has g iven rise to  these proceedings ; and (b) 1 
is q u ite  ce rta in  th a t  “  a ll persons c la im in g  any 
r ig h t  o r in te res t in  th e  sh ip  ”  d id  in  fa c t include 
th e  Russian S oviet G overnm ent. Therefore 
i t  is q u ite  p la in  to  m y  m in d  th a t  th is  w r i t  so 
addressed to  these persons and com m anding 
th e m  w ith in  e igh t days a fte r  th e  service o f tn *  
w r i t  to  cause an appearance to  be entered, is a 
w r i t  b y  w h ich  th e  B r it is h  cou rts  p u rp o r t to 
exercise ju r is d ic tio n  over a sovereign indepe11 
de n t S ta te . I t  also is q u ite  p la in  upon the 
a u tho ritie s  th a t  the  B r it is h  cou rts  have n 
ju r is d ic tio n  to  do a n y  such th in g , and th a t  whe 
such a w r i t  is issued i t  is th e  r ig h t  o f a foreign 
Sovereign in  these cou rts  to  a p p ly  to  have th a  ̂
w r i t  set aside. T h a t is th e  m o tio n  w h ich  ha 
been made here ; and  to  m y  m in d  i t  m ust 0 
acceded to . , j

I t  is on those s im p le  grounds th a t  I ,  and 
th in k  the  rest o f the  c o u rt, de term ine tn i 
appea l. W e do n o t de term ine i t  on th e  f ° ot|1’» 
th a t  th is  sh ip  is in  fa c t th e  p ro p e rty  o f tn  
Russian S ov ie t G ove rnm en t. T h a t m ay  o r n W  
n o t be the  fa c t. W e do n o t de te rm ine  i t  
the  g round  th a t  as the  Russian Soviet Cover  ̂
m e n t cla im s th e  sh ip  as th e ir  p ro p e rty , t  
th a t  is conclusive p ro o f in  these courts  th a t  i 
th e ir  p ro p e rty . These questions do n o t aPP® 
to  m e to  be necessary fo r  th e  decision o f t  
appeal and I  c e rta in ly  do n o t decide i t  on 
g round . I  decide i t  on  th e  s im ple ground t i  
th is  process b y  th e  v e ry  na tu re  o f i t  is an attemP 
to  im p lead  the  Russian S oviet Governrne > 
and  th e  c o u rt has no ju r is d ic tio n  to  do tn  
I  th in k ,  the re fore , th a t  the  appeal should 
dism issed. ,

Solic ito rs fo r  the  appe llan ts, W ill ia m
C rum p  and Son. T>nrter

Solic ito rs fo r  the  respondents, W ynne-oa  
and Keeble.
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Ct . of A pp.] T h e  A h r a iz . [C t . o f  A p p .

Thursday, J u ly  31, 1924.
(Before S ir Ernest Pollock, M .R . and 

Sargant, L .J .)
The Arraiz. (a)

°N appeal from the admiralty division.
Collis ion— Procedure— A ction  not brought w ith in  

two years— Extension o f time— M a rit im e  Con
ventions A c t 1911 (1 &  2 Geo. 5, c. 57), s. 8.

B y  sect. 8 o f the M a rit im e  Conventions A c t 1911 
wo action is  m ain ta inab le  by the owners o f any  
vessel to enforce a c la im  in  respect o f damage to 
such vessel occasioned by the fa u lt  o f another 
vessel unless proceedings are commenced w ith in  
two years fro m  the date o f the damage ; p rovided  
that the court m ay extend such tim e as i t  th inks  
f i t ,  and sha ll i f  satisfied that there has been no 
reasonable oppo rtun ity  o f arresting the de
fendant's vessel w ith in  the ju r is d ic tio n  du ring  
the period, extend the tim e so as to give such 
opportun ity .

t ic ld , that the whole proviso was applicable to 
actions in  rem  and  in  personam alike, and that 
the court could therefore at its  discretion extend 
the time fo r  b ring ing  an action  in  rem  notw ith
standing that there had been an earlie r oppor
tu n ity  o f arresting the defendant's vessel.

A p p e a l  fro m  a decision o f  H i l l ,  J . g ra n tin g  the  
P la in tiffs  leave to  m a in ta in  an ac tio n  in  respect 

a co llis ion  w h ich  to o k  place in  N ew  Y o rk  
H a rb o u r on th e  19 th  Feb. 1918 between the  
steamship San Jacin to , be long ing to  th e  
P la in tiffs , th e  U n ite d  States S h ipp ing  B oard , 

th e  defendants’ steam ship A rra iz .  B o th  
essels susta ined damage.

„ Ane fo llo w in g  s ta tem en t o f  facts is taken  
r °m  th e  ju d g m e n t o f S ir E rne s t P o llock , M .B .:

‘ On th e  1st J u ly  1918 th e  owners o f the  
tK 012 (aPPeHants ) to o k  proceedings in  rem  in  
ne N ew  Y o rk  D is tr ic t  C o u rt against the  re 

spondents. A f te r  th a t  da te th e  A rra iz  was in  
arious po rts  in  A m erican  w aters ; and  i t  was 
° t  u n t i l  th e  4 th  O ct. 1920 th a t  she le f t  those 
aters and trade d  to  E ng la nd . On th e  2nd 

.fcl ’ . 1921 th e  S h ipp ing  B oa rd  file d  a cross
a im  b o th  in  rem  and in  personam. On the  
th  Feb. o f th a t  yea r the  S h ipp ing  B oa rd  de- 
anded secu rity  fo r  th e ir  cross-claim  ; and an 

r der was made on th e  18 th  M arch  re q u ir in g  
e°U r ity  to  be g iven . In  o th e r words the  

P °ceedings in s titu te d  b y  th e  A rra iz  were 
tayed u n t i l  secu rity  was g iven . Those pro - 
eedings came to  a deadlock. The A rra iz  d id  

g ive secu rity  ; and on the  17 th  A ug . 1923Hot
order was m ade w ith o u t oppos ition  dis- 

°H tin u in g  th e  ac tio n  o f th e  A rra iz .  Thus, 
j tjJ 1° th e  17 th  A ug . 1923 the re  were proceed- 
n*gs pend ing  b y  c la im  and cross-claim  in  the  
0 l f t r i c t  C o urt.
a On the  16 th  A p r i l  1924 an o rder was made 

j H i l l ,  J . g iv in g  leave to  the  S h ipp ing  B oa rd  to  
a in ta in  an ac tio n  aga inst th e  A rra iz  ; and the  

j  j l  w as issued on th e  23rd June. O n th e  1st 
th  ^  a n o t lce o f m o tio n  was g iven  to  discharge 
-_e o rder g iv in g  leave to  the  respondents to
( u )  1 > -------- -------------------------------------------------------------------------------------------------------------------------

^ P o r te d  by Geoffrey Hutchinson, E eq ., B a rr is te r -  
at-Law.

m a in ta in  th e  action  ; and on the  7 th  J u ly  
H i l l ,  J . dism issed th a t  m o tio n  and con firm ed the  
leave g iven .”

B y  sect. 8 o f th e  M a ritim e  C onventions A c t  
1911 (1 &  2 Geo. 5, c. 57) i t  is p ro v id e d  as 
fo llow s :

8. No action shall be m aintainable to  enforce 
any claim or lien against a vessel or her owners in 
respect o f any damage or loss to  another vessel, 
her cargo or fre ight or any property on board her 
or damages for loss o f life  or personal in juries 
suffered by any person on board her caused by 
the fau lt o f the former vessel whether such vessel 
be wholly or pa rtly  in  fa u lt or in  respect o f any 
salvage services unless proceedings in  respect thereof 
are commenced w ith in  two years from  the date 
when the damage or loss or in ju ry  was caused or the 
salvage services were rendered. . . . ;  Provided th a t 
any court having ju risd ic tion  to  deal w ith  an action 
to which th is  section relates may, in  accordance 
w ith  the rules o f court, extend any such period to  
such extent and on such conditions as i t  th inks l i t ,  
and shall, i f  satisfied th a t there has not during 
such period been any reasonable opportun ity  o f 
arresting the defendant vessel w ith in  the ju risd ic
tion  o f the court, or w ith in  the te rrito ria l waters o f 
the country to  which the p la in tiff ’s ship belongs 
or in  which the p la in tiff resides or has his principal 
place o f business, extend any such period to  an 
extent sufficient to  give such reasonable oppor
tu n ity .

D un lop , K .C . and  G. P . Langton  fo r  th e  
appellants.-—I t  is s u b m itte d  th a t  the re  was no 
ju r is d ic tio n  to  ex tend  th e  t im e  in  th is  case ; i f  
the re  was ju r is d ic tio n , th e n  i t  is su b m itte d  th a t  
th e  judge  w ro n g ly  exercised th e  d isc re tion  
g ran ted  to  h im  b y  th e  s ta tu te , because the re  is in  
th e  present case no m a te ria l upon  w h ich  the  
d isc re tion  cou ld p ro p e rly  be exercised. As to  
ju r is d ic tio n  : the  perm issive p a r t  o f th e  section 
has a p p lica tio n  o n ly  to  an ac tio n  in  personam ; 
th e  o b lig a to ry  p a r t  o n ly  to  an ac tio n  i n  rem. 
There fore i f  the re  has been an o p p o rtu n ity  
w ith in  th e  specified pe riod  o f a rre s ting  th e  
vessel in  accordance w ith  th e  cond itions p ro 
v id ed  in  the  s ta tu te , th e  judge  has no power to  
extend  t im e  a t h is d isc re tion  unde r the  pe r
m issive p a r t  o f th e  section. The D orie  Steam
ship Company L im ite d , Petitioners  (1923, S. C. 
593) is an  a u th o r ity  fo r  th is  in te rp re a tio n  o f the  
section. As to  d iscre tion , th e  ru le  upon  w h ich  
th e  c o u rt should a c t is c le a rly  s ta ted  b y  H i l l ,  J ., 
and approved b y  th e  C o u rt o f A ppea l, in  The 
K a s h m ir  (16 Asp. M a r. L a w  Cas. 82 ; 128 L .  T . 
R ep. 681 ; (1923) P . 85), fo llo w in g  The James 
Westoll ( in f r a ; (1923) P . 94n), nam ely , th a t  i t  is 
upon th e  p la in t if f ,  w ho comes to  have his t im e  
extended, to  show th a t  the re  are sub s tan tia l 
reasons w h y  th e  defendants should be deprived  
o f th e  r ig h t  to  lim ita t io n  w h ich  th e  la w  gives. 
I t  is s u b m itte d  th a t  the re  were no  such sub
s ta n tia l reasons in  the  present case. There 
were, fo r  instance, m a n y  o p p o rtu n itie s  o f 
a rres ting  th e  A rra iz  in  E ng la nd  subsequently  to  
N o v . 1920 w hen an a p p lica tio n  to  extend  t im e  
cou ld have been made. T he  S h ipp ing  B oa rd  
pre fe rred  to  ad op t a passive a tt itu d e , n o tw ith 
stand ing  th a t  a fte r  th e  s u it o f th e  Spanish 
owners had been dismissed th e y  were in  po s ition  
o f p la in t if fs .
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O r. o f  A p p .] T h e  A b b a i z . [Ct . o f  A pp-

Bateson, K .C . and Stenham  were n o t ca lled 
upon .

S ir Ebnest Pollock, M .R . (a fte r  s ta tin g  the  
fac ts  as above set o u t) said : Sect. 8 o f the  
M a ritim e  Conventions A c t  1911, w h ich  carries 
o u t  th e  con ven tion  entered in to  a t th e  con
ference in  Brussels in  1910, prov ides th a t  no 
a c tio n  sha ll be m a in ta inab le  unless proceedings 
are com m enced w ith in  tw o  years fro m  th e  date 
th a t  th e  damage was caused ; and i t  is po in ted  
o u t b y  M r. D u n lo p  th a t  in  th e  present case, as 
th e  co llis ion  to o k  place in  Feb. 1918, and p ro 
ceedings were n o t com m enced u n t i l  th e  23rd 
Jun e  1924, th e  case is o b v io us ly  outside th a t  
p ro v is io n . I t  is said th a t  i t  is a m a tte r o f h a rd 
sh ip  to  a llo w  proceedings to  be commenced a fte r 
so long  a pe riod  w hen witnesses have d isap
peared and th e  know ledge o f w h a t to o k  place 
is d if f ic u lt  to  o b ta in  ; and sect. 8 was a m ost 
reasonable lim ita t io n  to  o b v ia te  the  d ifficu ltie s  
w h ic h  m ust arise w hen proceedings are so long 
de layed.

A l l  th a t  is q u ite  tru e  : b u t  to  th e  section the re  
is a prov iso . I t  is in  tw o  pa rts  ; and the  f irs t 
says th a t  th e  c o u rt m a y  ex tend  th e  pe riod  to  
such an e x te n t and on such cond itions as i t  
th in k s  f i t .  N o w  i t  seems to  me th a t  those words 
g ive  th e  w ides t possible d isc re tion  to  th e  cou rt.

The second p a r t o f th e  prov iso  says th a t  the  
c o u r t sha ll i f  satisfied in  a p a rtic u la r w ay  
ex tend  th e  pe riod  to  an e x te n t su ffic ien t to  g ive 
a reasonable o p p o rtu n ity  to  a rrest th e  ship.

M r. D u n lo p  has argued as i f  th a t  prov iso  
o u g h t to  be read as i f  the re  were an an tithes is  
between its  tw o  lim b s  ; b u t  I  do n o t  th in k  there  
is a n y  an tithes is  between the m . I  th in k  the  
d isc re tion  g iven  is in tended to  be w ide and to  
ex te nd  to  a l l the  m a tte rs  w h ich  have been dea lt 
w i th  in  th e  f irs t  p a r t o f th e  section. I t  is 
added th a t  i f  ce rta in  cond itions are satisfied 
then  th e  d isc re tion  o f th e  judge  m us t be exer
cised in  a p a rtic u la r w ay . There is no con tra 
d is tin c t io n  between the  tw o  pa rts  o f the  prov iso , 
b u t  th e  second p a r t  is cu m u la tive  and gives an 
in d ic a tio n  o f how  the  d isc re tion  r ig h t ly  fa llin g  
w ith in  the  ea rlie r p a r t o f th e  prov iso  is to  be 
exercised.

In  the  present case th e  judge  has said th a t  
th e  second p a r t  o f the  prov iso  is n o t satisfied 
b y  th e  fac ts  ; and the re fo re  the  question he 
had to  decide was w h e the r he found  reason to  
ex te nd  the  pe riod . I t  is said b y  M r. D u n lo p  
th a t  the re  is a b u n d a n t evidence th a t  the  
S h ipp ing  B oa rd  were g u ilty  o f w a n t o f d iligence 
and  th a t  inasm uch as th e  appe llan ts  are p r im d  
fa c ie  e n tit le d  to  im m u n ity  a fte r  tw o  years i t  is 
w ro n g  to  ro b  the m  o f th a t  in  a case where you 
f in d  th a t  the re  has been no diligence on th e  p a r t 
o f those b rin g in g  the  proceedings. I  th in k  i t  is 
q u ite  p la in  th a t  in  a case b in d in g  upon  th is  
c o u rt, and w ith  w h ich  I  agree, th e  op in io n  is 
expressed th a t  th e  p rov iso  does g ive  a w ide 
d isc re tio n  to  th e  judge  ; and unless the re  is 
some reason fo r  in te rfe r in g  w ith  i t  o r  i f  the  
d isc re tio n  has n o t been exercised ju d ic ia l ly ,  i t  
o u g h t n o t to  be in te rfe re d  w ith .  I n  the  case o f 
The K a s h m ir  (16 Asp. M ar. L a w  Cas. 81 ; 128

L .  T . R ep. 681 ; (1923) P . 85) L o rd  Sterndale 
said : “  W e o u g h t n o t to  in te rfe re  w ith  the
ju d g e ’s d isc re tio n  except upon  s trong  grounds- 
I  th in k  th e  judge  has proceeded upon  no i n" 
co rrect p r in c ip le  and we ou gh t n o t to  in terfe re 
w ith  h is d isc re tio n .”  I  th in k  he m ean t to  say 
th a t  i t  is a m a tte r  o f d isc re tion , and  unless th is 
c o u rt can say th a t  th e  judge  has acted upon  and 
app lied  some in co rre c t p rin c ip le , th is  court 
o u g h t n o t to  in te rfe re . A n d  I  th in k  he mean 
to  add th a t  in  dec id ing  th a t  an incorrec 
p r in c ip le  has been adop ted the re  ou gh t to  be 
s trong  grounds fo r  th in k in g  so. L o rd  Sumner 
in  the  case o f  The James W estoll ( in f r a ) ; (1923) 
P . 94n) said th a t  th e  exercise o f the  pow er ough 
n o t to  be in te rfe re d  w ith  unless the  judge  were 
shown to  have exercised his d isc re tion  on an} 
w rong  p rin c ip le .

I t  seems to  me th a t  those cases, w h ich  a rt 
b in d in g  on th is  c o u rt, show a b u n d a n tly  tha 
th is  p rov iso  gives a w ide  ju r is d ic t io n  to  the 
judge  to  exercise h is d iscre tion .

H i l l ,  J ., as I  th in k ,  exercised his d iscretion 
upon  p rope r princ ip les  and  d id  n o t a p p ly  an} 
p r in c ip le  w h ich  o u g h t n o t to  have been adduce 
fo r  a r r iv in g  a t h is  decision. H e  has decide 
th e  m a tte r  upon these grounds. H e  finds tha  
the re  were proceedings pend ing  between th e 
pa rties  w h ich  were a live  dow n to  the  17 th  Aug" 
1923 ; and he ind ica tes a possible reason vrhy 
th e  proceedings were n o t b ro u g h t to  a conclusion 
ea rlie r. A t  a n y  ra te , i t  is n o t c lear w h y  the 
proceedings were so p ro tra c te d  ; b u t  th e  ou 
s tand ing  fea tu re  in  h is m in d  and in  m y  oV\  
is th a t  dow n to  A ug . 1923 the re  were procee 
ings b y  b o th  pa rties . The judge  says th a t,  tha  
be ing so, i f  th e y  had come to  h im  in  Sept. I 9" 0 
he w o u ld  have  th o u g h t i t  r ig h t  to  g ive leave>
and he asks h im s e lf th is  question , “  is  the faßt

my
th a t  th e y  came in  A p r i l  and n o t in  Sept- 
reason w h y  I  should refuse to  exercise ® 
d isc re tion  in  th e ir  fa v o u r ? ”  ; and he com es 
th e  conclusion th a t  the re  is no such g round I 
re fus ing  leave. I t  appears to  me th a t  th e  j uc ” r 
has exercised h is  d isc re tio n  w ith in  th e  p l° P  ^ 
l im its  and upon  p rope r princ ip les  ; and i t  is 11 
fo r  us to  in te rfe re  w ith  a d isc re tion  propcr - 
exercised.

There fore th e  appeal m us t be dism issed, W> 
costs.

tvitb

S a b g a n t , L . J . — I  am  o f the  same °P > n l® 
as to  th e  effect o f th e  p rov iso . There is no so 
fo u n d a tio n  fo r  the  a rg um e n t th a t  th e  d iscre ti ̂  
extends o n ly  to  actions in  personam  and no t 
actions in  rent. T he  words o f the  prov iso  nia 
i t  a p p ly  to  a n y  ac tio n  to  w h ich  th e  sect' 
re la tes. There  was am ple  m a te ria l in  -g 
case on w h ich  th e  judge  m ig h t exercise 
d isc re tion  in  th e  w a y  he d id  ; and no case n 
been made th a t  he exercised i t  on a " r °  j  
p rin c ip le . H a v in g  heard the  ju d g m e n t read»n 
th in k  th a t  th e  judge  exercised his d iscre t' 
c a re fu lly  and w ise ly .

S o lic ito rs  fo r  th e  appe llan ts , Thomas Coop 
and Co.

S olic ito rs  fo r  th e  respondents, Godfrey, ^  11 
and Co.
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Ct . o f  A p p .] T h e  P a l u d in a . [C t . o f  A p p .

C O U R T  O F  A P P E A L .
Oct. 31, 1913.

T he J ames W esto ll.
A p p e a l  b y  H in d ,  R o lp h , a n d  Co,, t im e  ch a rte re rs  

th e  s tea m sh ip  Bannockburn, fro m  th e  re fu sa l o f  
H a rg ra ve  D eane , J .  to  g iv e  th e m  leave  to  co m 
m ence p roceed ings a g a in s t th e  ow ne rs  o f  th e  la te  
s tea m sh ip  James Westoll in  respec t o f  loss o f  f re ig h t.  
O n th e  2n d  M a rc h  1911 a c o llis io n  to o k  p lace  in  
the  E n g lis h  C hanne l b e tw een  th e  Bannockburn a n d  
the  James Westoll in  re spec t o f  w h ic h  c ross-actions 
" 'e re  in s t i tu te d  b y  sh ip  a n d  cargo  ow ne rs . These 
A ctions w ere  s e tt le d  u n d e r a n  ag re e m e n t d a te d  
the  lo t h  M a y  1911, w h ic h  was d u ly  lodg ed  a n d  
m ade an  o rd e r o f  th e  c o u r t.  O n th e  2 7 th  M a y  
t 9 l3  M essrs. H in d ,  R o lp h , and  Co. n o t if ie d  th e  
ow ners o f  th e  James Westoll t h a t  th e y  h a d  a c la im  
®nd a p p lie d  to  B a rg ra v e  D eane , J .  in  cha m bers  fo r  
Jeave to  in s t i tu te  th e  a c t io n . T h e  le a rn e d  ju d g e  
re fused to  g iv e  leave  u n d e r th e  d is c re t io n a ry  
Pow er ve s te d  in  th e  c o u r t  u n d e r sect. 8 o f  th e  
m a r it im e  C o n ve n tio n s  A c t  a n d  th e  a p p lic a n ts  
aPpealed.

L o rd  Parker  (a f te r  s ta t in g  t h a t  th e  M a r it im e  
'" in v e n t io n s  A c t  w as passed to  g iv e  s ta tu to r y  
E ffect t o  c e r ta in  c o n v e n tio n s  w h ic h  h a d  been m ade 

etw ee n  H .M . G o v e rn m e n t a n d  c e r ta in  fo re ig n  
''ow n tr ie s  a n d  th a t  he assum ed th a t  sect. 8 w as one 
° *  th e  sections designed to  e ffe c t tho se  ag reem ents , 
° ° n t in u e d  as fo llo w s  :) T h e  a p p lic a n t in  th e  p re se n t 
®ase w as t im e  c h a rte re r  o f  th e  s te a m sh ip  Bannock- 
urn  w h ic h  w as in ju re d  in  a  c o llis io n  w i th  th e  
/fines Westoll on  th e  2n d  M a rc h  1911— i.e., be fo re  

A c t  w h ic h  I  ha ve  c ite d  cam e in to  o p e ra t io n . 
'1°  P roceedings w ere  com m enced  in  re spec t o f  loss 
... f re ig h t  w h ic h  th e  a p p lic a n t su ffe red  b y  reason 
r  th e  c o llis io n , a n d  no  n o tic e  o f  a n y  c la im  in  th a t  
' /p e c t  w as g iv e n  to  th e  ow ners  o f  th e  James 

u n t i f  t i le  2 7 th  M a y  1913, tw o  m o n th s  
t te r  th e  s ta tu to r y  p e r io d  h a d  e lapsed. T h e  

Proposed p la in t i f f  n o w  com es a n d  asks fo r  e x te n s io n  
fj  t im e  in  w h ic h  to  com m ence an  a c tio n  to  re cove r 

?m ages. H e  appea ls to  th e  d is c re t io n a ry  p o w e r 
j ,  th e  c o u r t  u n d e r th e  f i r s t  p a r t  o f  th e  p ro v is o , 
is taLP ears to  m e t h a t  w h a t th e  c o u r t  has to  do 
„  Jo con s id e r th e  spec ia l c ircu m s ta n ce s  o f  th e  case 
st * See w h e th e r th e re  is  a n y  re a l reason w h y  th e  

afu to r y  l im i ta t io n  sh o u ld  n o t  ta k e  e ffe c t. I  have  
te fu l ly  read  th e  a f f id a v it  w h ic h  has been file d  
L re a lly  i t  o n ly  a m o u n ts  to  th is , t h a t  i t  w as n o t 

l 9 i '  a  e o ri!P; l ra f iv e !y  re ce n t d a te , n a m e ly , A p r i l  
j. . ’ th a t  th e  a m o u n t o f  th e  c la im  c o u ld  be ascer- 
I  ' f  t h in k  th a t  i t  is  n o t  a s u ff ic ie n t reason.

th in k  lo n g  be fo re  tw o  yea rs  h a d  elapsed th e  
. 'P osed  p la in t i f f  m u s t ha ve  k n o w n  he w as in  a 

m tio n  to  m a ke  som e c la im  a n d  th e re  w as p le n ty  
^  t im e  d u r in g  w h ic h  th e  c la im  o u g h t to  ha ve  been 
ho ■ ‘ l" a PPears to  m e th e re fo re  th a t  he suffers

m jf is t ic e  b y  reason o f  th e  se c tio n . O n  th e  o th e r 
t l i ®  * t  is  q u ite  poss ib le  t h a t  i f  we w ere to  a llo w  
the ^ ct i ° n ,  w h ic h  is  s ta tu te  b a rre d , to  proceed, 
a t j , d e fe n d a n ts  m ig h t  su ffe r serious in co n ven ie nce  
n0 m ju s t ic e . T h e re fo re  i t  appears to  m e th a t  
(j j s case has been m a de  o u t  fo r  th e  exerc ise o f  th is  
1 ^ « « o n a r y  p o w e r. I  sh o u ld  observe  a lso th a t

jm-erfen
th, f lr s t
by

n o t  th in k  w e o u g h t in  a case o f  th is  s o r t to
w ith  th e  d is c re tio n  exe rc ised  b y  th e  ju d g e  

in s ta n ce  un less w e are c le a r ty  o f  o p in io n[ | r j  A |  ----- --------- v. v. »TV- M I L

b y  'e Las m ade a m is ta k e  o r  has been in flu e n ce d  
W itjSorne w ro n g  p r in c ip le  o f  la w  o r  m isco n ce p tio n  
th e 1 reSar<l  to  th e  fa c ts  o f  th e  case. I n  m y  o p in io n  

ap pea l sh o u ld  be d ism issed.

k e r ° x  ®UMNER-— I  a m  o f  th e  sam e o p in io n . T h e  
i0 t lc*se. ° f  th e  p o w e r to  e x te n d  th e  p e r io d  m en- 

etl in  th e  f i r s t  p a r t  o f  th e  p ro v is o  is a d is 

c re t io n a ry  exe rc ise , a n d  I  t h in k  th e  le a rn e d  ju d g e  
is  n o t  sho w n to  ha ve  exe rc ised  h is  d is c re tio n  on 
a n y  w ro n g  p r in c ip le .  O n  th e  c o n tra ry  I  t h in k  he 
exe rc ised  i t  r ig h t ly .

W arrington , J .— I  agree.

F rid a y , Dec. 5, 1924.
(Before B a n k e s , Sc r u t t o n , and A t k in , L .J J .)

T h e  P a l u d in a . (a)

o n  a p p e a l  f r o m  t h e  a d m ir a l t y  d iv is io n . 

C o llis ion  —  Consequential damage.— Second col
lis io n  —  Whether a consequence o f the f irs t—  
Onus o f proof.

There is  no presum ption o f law  or fa c t that any  
damage a ris in g  to a sh ip  subsequent to a 
co llis ion  m ust be deemed to be the resu lt o f that 
co llis ion  unless the defendant proves the con
tra ry  ; the observations in  The M ellona (1847, 
3 W . Rob. 7, 13) and  The Pensher (1857, 
Swa. 211), in  which the contrary is  suggested by 
D r. Lushington, m ust be taken to be confined 
to cases where the damage that fo llow s the 
co llis ion  is  o f such a k in d , and fo llow s so 
im m ediate ly— e.g., strand ing— that unless i t  is  
proved that there is  some other cause, i t  is  to be 
assumed that the damage was d irectly  caused by 
the negligence.

A p p e a l  fro m  a decision o f the  P resident (S ir 
H e n ry  D uke , P .) in  an ac tio n  fo r  damage b y  
co llis ion .

The p la in t if fs  were the  owners o f the  steam 
ship Singleton Abbey, 2324 tons gross and 1429 
tons n e t reg is ter, 303 ft. in  le n g th  ; and the  
defendants were the  owners o f th e  steam ship 
P a lud ina , 5818 tons and 341 tons  n e t reg ister, 
4 2 5 ft. in  le ng th .

The facts fu l ly  appear fro m  the  ju d g m e n t o f 
the  P resident.

M a y  5 ,1924.— S ir H e n r y  D u k e , P .— “ O n the 
evening o f th e  21st N o v . 1922- th e  p la in t if fs ' 
vessel, the  Singleton Abbey, and th e  de fendan ts ’ 
vessel, the  P a lud ina , came to  m oorings a t the  
F ish  M a rk e t Q uay in  th e  G rand H a rb o u r a t 
V a le tta . There was fine  w eathe r ; each o f 
th e m  was in  charge o f a p i lo t  ; th e y  to o k  up 
th e ir  m oorings under cond itions  w h ich  have 
been described, and the re  was n o th in g  to  
p re ven t th e ir  ta k in g  up  m oorings a t w h ich  
th e y  m ig h t rem a in  in  sa fe ty  d u r in g  the  period 
in  w h ich  th e ir  presence was requ ired  a t th a t  
place. H ow ever, the  w in d  changed d u rin g  the  
n ig h t and i t  became a s to rm y  m orn ing . There 
was w eathe r ab ou t ■which the re  is a g rea t deal 
o f d iscrepancy in  th e  evidence, b u t w h a t m ay 
be ca lled— fro m  a landsm an’s p o in t o f  v ie w —  
bad w eather, disagreeable w eather, and in  the  
course o f th e  m orn ing  o f the  22nd, before m id 
da y  on the  22nd, a v e ry  rem arkab le  chap te r o f 
m isadventures had developed itse lf. A t  e igh t 
o ’c lock the  P a lu d in a 's  s ta rboard  bow  had come 
in to  con tac t w ith  th e  Singleton Abbey's p o rt

(a) Reported by G eoffrey H u t c h in s o n , Esa., B a rris te r- 
at-Law.
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bow , and i t  rem a ined in  con tac t upw ards o f 
th ree  hours. Some damage was suffered, b u t 
no cause o f damage developed w h ich  was suffi
c ie n t to  m ake the  m a tte r  a serious co llis ion  u n t i l  
a fte r  eleven o ’c lock. T h a t was co llis ion  num ber 
one in  th is  case, a co llis ion  w h ich  was a ttended 
w ith  b u t sm a ll damage on e ith e r vessel. A t  
eleven o ’c lock the  P a lu d in a  w ith  the  assistance 
o f tw o  tugs began a series o f m anœ uvres fo r  the  
purpose o f g e ttin g  to  w in d w a rd — com ing 
aw ay  fro m  he r anchorage and m oorings a t the  
quay, and ta k in g  up  a p o s itio n  a ffo rd in g  a 
b e tte r she lter. A t  ab ou t ha lf-pa s t eleven, o r 
s h o rtly  a fte r  ha lf-pa s t eleven, th e  P a lu d in a  
fe ll dow n b o d ily  upon the  Singleton Abbey. 
She was, b y  th e  use o f her ow n steam  and w ith  
th e  assistance o f  a G overnm ent tu g , b ro u g h t 
alongside o f the  Singleton Abbey unde r p o r t 
he lm , and cleared the  stem  o f the  Singleton  
Abbey, b u t, the reupon , b y  reason o f th e  strong 
w in d , she fe ll across the  cables o f the  Singleton  
Abbey, and, b y  sho rten ing  the  cables o f the  
Singleton Abbey, in  th a t  w a y  no d o u b t caused 
th e  Singleton Abbey to  come ahead and to  drag 
aw ay fro m  her m oorings. The Singleton Abbey 
the reupon  fe ll dow n upon  an o the r vessel, the  
Sara, w h ich  was to  leew ard, and broke aw ay 
th e  Sara  fro m  her m oorings, and  th e  Sara  
subsequently— b u t a fte r  an  in te rv a l o f a 
qu a rte r-o f-a n -h o u r o r tw e n ty  m inu tes— in  the  
course o f m anoeuvring, go t up  her anchors to  
b r in g  he rse lf in to  a po s ition  o f sa fe ty, came 
under the  s te rn  o f the  Singleton Abbey, and 
b ro u g h t her side in to  con tac t w ith  th e  pro- 
pe llo rs o f th e  Singleton Abbey, and  received 
such in ju r ie s  th a t  th e  Sara  sank. The damage 
and  loss, due to  the  s in k ing , re su ltin g  to  the  
owners o f th e  Sara  are n o t in  question ; b u t, b y  
th e  co llis ion  w h ich  sank th e  Sara, the  prope lle r 
o f th e  Singleton Abbey was dam aged to  a sub
s ta n tia l e x te n t, the  blades were b roken  aw ay, 
and  th a t  is an o the r co llis ion  in  respect o f w h ich  
damages are c la im ed. There was a co llis ion  
o f th e  bows o f the  Singleton Abbey and  the  
P a lud ina , w hen the  P a lu d in a  fe ll dow n b o d ily  
upon the  Singleton Abbey ; a co llis ion  o f the  
Singleton Abbey w ith  the  Sara  in  w h ich  l i t t le  
damage was done, tho ugh  th e  Sara  was broken 
a d r if t ,  and a co llis ion  o f th e  Sara  w ith  the  
p ro pe lle r o f the  Singleton Abbey b y  w h ich  the  
Sara  was sunk and the  p rope lle r o f the  Singleton  
Abbey was dam aged. Those are th e  several 
m a tte rs  w h ich  are in  question  in  th e  case, and, 
as M r. Stephens has said, th e y  are p rope r to  be 
de a lt w ith  w ith  due regard to  the  facts a ffec tin g  
each o f th e m .”  [The learned P resident dea lt 
w ith  the  th ree  f irs t co llis ions, fo r  w h ich  he 
fo u n d  the  P a lu d in a  alone to  b lam e, and con
tin u e d  :]

W h a t rem ains is th e  second co llis ion  w ith  
th e  Sara. As to  th a t  co llis ion  w ith  th e  Sara, 
I  have fe lt  some d iff ic u lty ,  considering i t  as a 
lega l p rob lem . The m aste r o f the  Singleton  
Abbey gave evidence w ith  en tire  frankness on 
th e  sub ject. H e  described how , using his best 
ju d g m e n t and in  exceed ing ly d if f ic u lt  c ircu m 
stances, h a v in g  the  r is k  o f go ing ashore to  
leeward b y  one cause, o r o f com ing in to  co llis ion

w ith  th e  Sara  b y  an o the r cause, he used his 
engines u n t i l  the  f irs t  officer, w ho was keeping 
observa tion  a f t ,  gave h im  w o rd  to  d iscontinue 
th e  use o f his engines. H e  said q u ite  frankl>  
th a t  a few  seconds w ou ld  have avo ided i t .  R e 
said also th a t  th e  Sara  d id  n o t appear to  h i®  
to  have steam, o r to  be us ing her steam, anu 
a q u a rte r o f an  h o u r o r tw e n ty  m inu tes  elapse® 
fro m  the  t im e  he was clear o f the  Sara  to  the 
t im e  w hen th is  second co llis ion  occurred, 
have n o t had an £  evidence fro m  th e  Sara, and 
I  have to  consider w he the r the  m ach in e ry  o 
m isch ie f h a v in g  been set in  m o tio n  b y  tn  
de fau lts , as I  consider, o f th e  defendants, they 
free themselves fro m  l ia b i l i t y  fo r  th is  collision 
b y  show ing th a t  the re  was an in te rven ing  
negligence on the  p a r t  o f th e  Sara  o r o f th e 
Singleton Abbey o r o f b o th  o f them . T h a t is a 
m ixe d  p rob lem  o f fa c t and  law . I f  the re  is a 
case w h ich  is before me w h ich  shows th a t  i t  " 'a 
th e  negligence o f the  Sara  w h ich  produced th is 
co llis ion , th e n  ob v io u s ly  th e  owners o f the 
P a lu d in a  ough t n o t to  be v is ite d  w ith  th e  cost 
o f re p a irin g  th e  damage to  th e  Singleton Abbey- 
I  have consulted th e  E ld e r B re th re n  ab ou t tha 
m a tte r  m ore th a n  once, and th e  E ld e r B rethren 
te l l  m e th a t  in  th e  sta te  o f th in g s  w h ich  I  haV 
described th e y  can no t say th a t  th e  Sara  
to  b lam e fo r  th is  co llis ion— th a t  th e y  canno 
te l l  me w h y  i t  p ro b a b ly  was th a t  th e  Sara vfa 
n o t able to  avo id  the  p ro pe lle r blades o f tn  
Singleton Abbey. I  have come to  the  con 
elusion th a t  th e  defendants have n o t esta 
lished  th a t  th is  second co llis ion  was due to  tn  
negligence o f those in  charge o f the  Sara, * 
S ara  was p u t  in  a po s itio n  o f p e ril and d iff ic u lty  ’ 
and those on board  o f her were e xe rtin g  the 
selves to  release th e ir  sh ip  fro m  th a t  posits* 
and th e y  fa ile d  and  the  sh ip  was sunk ; b u t t  
fac ts  as th e y  s tand, upon th e  advice I  have ha^> 
do n o t sa tis fy  me th a t  th a t  was th e  fa u lt 
those on board  o f th e  Sara  o r th a t  i t  was u 
to  an y  negligence o f the irs . j

As to  th e  m aste r o f the  Singleton Abbey* 
came to  th e  conclusion, on the  advice o f . 
E ld e r B re th re n , a fte r  I  had heard h im , t  
he d id  h is best unde r c ircum stances o f Sre js 
d if f ic u lty ,  and  th a t  h is ac tio n  in  using t  
engines as he d id  was ac tio n  w h ich  he ® G  0 
p ro p e rly  ta ke  unde r th e  c ircum stances— a° 1 ^  
w h ich  in vo lve d  p e ril, b u t take n  fo r  the  purp°- 
o f saving his ship fro m  a greater p e ril. • • ' j  
The n e t re su lt o f  the  conclusions a t wh®  
have a rrive d  is th a t  the  P a lud ina  was to  In * e 
fo r  these successive co llis ions, and  th a t 
Singleton Abbey was n o t to  b lam e.”  .

The defendants appealed against the  J1" ^ ,  
m e n t in  so fa r  as i t  p ronounced th a t 
P a lu d in a  was to  b lam e fo r  the  la s t ot ^ 
co llis ions, nam ely , the  second co llis ion  b e t" ' 
th e  Singleton Abbey and th e  Sara. ^

B u tle r A s p in a ll,  Iv.C ., Stephens, K.C-> a ]iC 
Langton, fo r  the  appe llan ts , contended th a t
second co llis ion  w ith  the  Sara  was n o t

consequence o f  the  collis ions fo r  which
t h e

P a lu d in a  had been fou nd  to  blam e, and th a t ^  
onus o f p ro v in g  th a t  i t  was rested upon 
p la in t if f  and had n o t been discharged.
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D un lop , K .C . and N oad  fo r  th e  respondents. 
— Reference was made to  The L in d a  (1857, 
Swa. 306), The George and R icha rd  (1 Asp. 
M ar. L a w  Cas. 50 ; 1871, 24 L .  T . R ep. 717 ; 
L . R ep. 3 A . &  E . 466), in  a d d itio n  to  the  
cases c ited  in  the  judgm en ts .

R a n k e s , L .J .— T h is  appeal has reference 
o n ly  to  w h a t has been re ferred to  as the  las t 
co llis ion  o f several w h ich  occurred on th e  da y  
in  question, th e  co llis ion  between th e  Sara  and 
the  Singleton Abbey. T h a t co llis ion  was the  
resu lt o f  som eth ing w h ich  happened a consider
able t im e  before, and i t  is necessary to  re fe r to  
those circum stances in  o rder to  lead up  to  the  
P o in t w h ich  th is  c o u rt has to  decide. [H is  
Lo rdsh ip  sta ted  the  fac ts  and con tinued  :] The 
question we have to  decide is w he the r the  
learned P resident was ju s tif ie d  in  com ing to  the  
conclusion, a fte r  ta k in g  th e  advice o f his 
assessors, th a t  the  damage w h ich  is th e  sub ject 
o f  th is  appeal was d ire c t ly  caused b y  th e  o rig in a l 
negligence o f  the  P a lud ina .

S om eth ing has been said to  us a b o u t the  
burden o f p roo f. I  e n tire ly  ad op t w h a t H i l l ,  J . 
said in  The W aalstroom  (1923, 17 L I .  L .  L .  Rep. 
•’*•!), to  w h ich  I  w i l l  re fe r in  a m om ent. I t  seems 
bo me th a t  th e  p la in t if f  m us t a lw ays show, 
in  a case in  w h ich  he com pla ins o f damage 
resu ltin g  fro m  negligence, th a t  the  negligence 
’"'as th e  d ire c t cause o f  th e  damage. In  some 
cases a considerable in te rv a l m a y  elapse be
tween the  t im e  w hen th e  negligence is said to  
bave occurred and th e  t im e  w hen th e  dam age is 
said to  have resu lted . In  those cases I  th in k  
bhe onus lies upon th e  p la in t if f  to  show th a t  the  
cha in o f causation connecting  th e  damage w ith  
the negligence is com ple te . H e  m a y  g ive  e v i
dence w h ich , i f  n o t challenged and in  reference 
bo w h ich  no suggestion is made th a t  i t  is n o t 
com plete, discharges th e  bu rden , o r w h ich  is 
sUch th a t  in  the  absence o f a n y  such challenge 
bhere is o n ly  one in ference w h ich  cou ld  be 
draw n. I  th in k  i t  is in  reference to  cases o f th a t  
class th a t  th e  a u th o ritie s  to  w h ich  we were 
referred b y  M r. D u n lo p  a p p ly , and I  th in k  th a t  
bhe d ic ta  o f the  learned judges, w h ich  he c ited , 
have reference to  the  p a rtic u la r facts w h ich  were 
§ iven in  evidence before the m . I  do n o t th in k  
bhat th e y  can be trea te d  as in  a n y  sense rules 
° f  la w  v a ry in g  th e  general ru le  th a t  in  cases o f 
bhis k in d  i t  lies upon  th e  p la in t if f  to  establish 
h's case. I  w i l l  read w h a t H i l l ,  J . said, because 
*■ th in k  i t  accu ra te ly  pu ts  in  a v e ry  few  words 
wh a t th e  la w  is in  reference to  th is  p a rtic u la r 
Point. H e  says : “  I n  m y  v ie w , in  th e  c ir 
cumstances o f  th is  case, th e  bu rden  o f p ro v in g  
th a t th e  consequentia l damage was a con
sequence o f the  negligence is upon  th e  p la in tiffs . 
, c U iy v ie w  i t  is a lw ays upon the  p la in t if fs  ; b u t 
the facts m ay  speak fo r  them selves, and in  
themselves s h ift  the  bu rden upon th e  defendants, 

fo r  instance, in  a case where s trand in g  
'.’ ''m e d ia te ly  fo llow s th e  co llis ion , and so 
h ’llows th a t  i t  speaks fo r  its e lf  and is p r im d  
JO-cie a consequence o f th e  co llis ion . B u t  here, 
''h e re  the re  are a g re a t m a n y  o th e r fac ts  to  
decide as to  th e  subsequent d isaster, beside

I th e  fa c t o f  th e  co llis ion , in  m y  v iew , the  
p la in t if fs  have a burden w h ich , how ever i t  
sh ifts  fro m  t im e  to  t im e , rem ains upon 
the m  ; and th e y  have n o t d ischarged th a t  
bu rde n .”

H ere  the  case fo r  th e  p la in t if fs  is th a t  the  
cha in  o f causation is q u ite  com ple te ; the  
Singleton Abbey and th e  Sara  were b o th  broken  
a d r if t  b y  th e  negligence o f those in  charge o f 
th e  P a lu d in a  ; the re  is no novus actus in te r- 
ven iens; and the re fo re  th e  v ie w  ta ke n  b y  the  
P resident was r ig h t.  The a rg um e n t fo r  the  
defendants is th a t  upon  the  p la in t if fs ’ ow n 
evidence the re  are tw o  lin k s  m issing. F irs t ,  i t  
is said th a t  a lth o u g h  th e  Sara  was b roken  
a d r if t  b y  th e  negligence o f th e  P a lu d in a , she 
was s t i l l  a free agent ; th a t  th e  inference to  be 
d ra w n  fro m  the  evidence was th a t  he r steam was 
up , and th a t  she cou ld have gone to  a n y  p a r t  
o f th e  h a rb o u r she lik e d  and have been q u ite  
safe and o u t o f the  w a y  o f  th e  Singleton Abbey ; 
and th a t  i t  cou ld n o t be said, the re fo re , th a t  the  
cha in  o f causation was com ple te w hen i t  was 
fo u n d  th a t  th e  Sara  had th is  o p p o rtu n ity  o f 
w h ich , th ro u g h  a w a n t o f p rope r s k il l and sea
m anship, she d id  n o t a v a il herself. Secondly, 
i t  is said th a t  an o the r l in k  in  th e  cha in  is 
m issing ow ing  to  the  ac tio n  o f t*he m aster o f the  
Singleton Abbey. H e  had steam  up , he saw, and 
had an o p p o r tu n ity  fo r  tw e n ty  m inu tes  o f 
rea lis ing , th e  p o s itio n  in  w h ich  th e  Sara  was. 
H e  realised th a t  th e  Sara  was com ing  dow n 
upon h im , and he was to ld  b y  th e  second officer 
th a t  th e  engines ou gh t to  be stopped. I  w i l l  
read his ow n words. H e  was v e ry  f ra n k  ab ou t 
i t .  I n  re -e xam in a tio n  he was asked : “  The 
suggestion is made th a t  you  ou gh t to  have 
stopped y o u r  engines, o r ru n g  th e m  to  stop 
before you d id , so as to  avo id  h i t t in g  the  Sara  
w ith  y o u r p ro pe lle r— w h a t do yo u  say w ith  
regard to  th a t  ? (A .) W e ll, I  had to  keep m y  
engines go ing as long  as I  cou ld , because I  d id  
n o t W ant the  w in d  to  ta ke  co n tro l o f  m y  ship. 
I  w an ted  to  have th a t  in  m y  ow n  hands i f  I  
cou ld , so I  was go ing to  hang on as lo ng  as I  
cou ld . W hen I  th o u g h t she was g e ttin g  da n 
gerously near I  s topped th e  engines, b u t i t  
a p p a re n tly  m ust have been a l i t t le  b i t  to o  la te .”  
T he  defendants say th a t  upon th a t  the re  is a 
c lear b reak in  th is  cha in . T hey  contend th a t  
th e  damage com pla ined o f was n o t th e  resu lt 
o f  th e  o r ig in a l negligence o f th e  P a lud ina , b u t 
was due to  th e  fa u lt  o f  the  p la in t if fs ’ ow n 
m aster. The p la in t if fs ’ re p ly  is th a t  i t  ough t n o t 
to  be a ttr ib u te d  to  h im  as a fa u lt  ; he was in  a 
po s itio n  o f danger, a p o s itio n  in  w h ich  the  
defendants had placed h im  ; and th a t  under 
those circum stances th e  cha in  is com plete.

B o th  these po in ts  on w h ich  i t  is said th a t  the  
cha in is n o t com ple te are la rge ly  m a tte rs  o f 
seam anship— w h a t was the  r ig h t  and p rope r 
th in g  to  do under the  p a rtic u la r c ircum stances 
— and we n a tu ra lly  ta ke  th e  advice o f ou r 
assessors. I  have asked the m  w hethe r, assum ing 
th a t  th e  Sara  had steam u p — I  assume th a t  fo r 
th e  purposes o f th e  question— were those in  
charge o f  th e  Sara  g u il ty  o f a w a n t o f reasonable 
care and good seamanship in  n o t keeping the
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Sara  c lear o f th e  Singleton Abbey ? T h e y  g ive 
a reasoned answer, th e  re su lt o f w h ich  is th a t  
th e y  say N o . On th a t  p o in t the re fo re  i t  is 
im m a te r ia l w h e the r th e  issue is upon  the  
p la in t if fs  o r th e  defendants, th e  suggested 
b reak  in  th e  cha in  does n o t ex is t. T he  second 
question was : U n de r th e  c ircum stances in  
w h ich  he was placed, was th e  m aster o f  the  
Singleton Abbey g u il ty  o f a w a n t o f reasonable 
care and  good seam anship in  n o t s top p in g  his 
engines in  t im e  to  p re ven t th e  damage b y  the  
Sara  s tr ik in g  the  p ro pe lle r ? T h e ir  answer is, 
Yes. A f te r  h a v in g  heard th e  argum ents o f 
M r. D u n lo p  and M r. N oad upon  th e  p o in t, so 
fa r  as I  am  able to  g ive  an op in ion , I  e n tire ly  
concur.

In  those circum stances i t  seems to  m e th a t  
i t  is unnecessary to  lo o k  v e ry  closely a t the  
question o f onus o f p ro o f, because even assum
in g  i t  was on th e  defendants to  prove a break 
in  th e  cha in  o f causation, th e y  have p roved  i t .  
I n  these circum stances th e  decision o f  the  
learned P res iden t m us t be reversed on th is  
p o in t, and th e  appeal w i l l  be a llow ed w ith  
costs.

S c r u t t o n , L .J .— I  do n o t d issent fro m  the  
conclus ion a t  w h ich  m y  b ro the rs  have a rrived , 
b u t I  th in k  i t  fa ir  to  say th a t  I  have fe lt  con
siderable d o u b t d u r in g  the  course o f th e  a rg u 
m en t, and I  do n o t regard  th is  as a t a l l an  easy 
case.

A  nu m be r o f ships were ly in g  m oored along 
a q u ay  in  V a le tta  H a rb o u r w ith  th e  w in d  b lo w 
in g  ra th e r s tro n g ly  in to  th e  h a rb o u r and w ith  
a considerable send o f  th e  sea. In  these 
circum stances the  P a lu d in a  b roke  loose, and, 
as is in e v ita b le  w hen a num ber o f ships are 
m oored in  a row , she broke loose o th e r vessels. 
N o  question comes before us in  th is  appeal as 
regards her l ia b i l i t y  fo r  b reak ing  loose the  
Singleton Abbey. She knocked the  Singleton 
Abbey in to  the  Sara  and the  Sara  b roke a d r if t .  
There  is no question  here as to  the  l ia b i l i t y  o f 
th e  P a lu d in a  fo r  a n y th in g  th a t  happened in  
w h a t I  m ay  ca ll the  f irs t  co llis ion  between the 
Singleton Abbey and th e  Sara. The P a lu d in a  
w e n t on and ra n  in to  some o th e r sh ip , and 
u lt im a te ly  co llided  w ith  some m oorings fu r th e r  
up  th e  ha rb o u r and  fe tched up . The Singleton  
Abbey and th e  Sara  g o t aw ay fro m  th e  tra c k  o f 
th e  P a lu d in a , and a fte r  some tw e n ty  m inutes 
th e y  came in to  co llis ion  w ith  each o th e r and 
th e  Sara  was sunk. W hen th e  case came before 
th e  A d m ira lty  C o u rt th e  p la in t if fs  pleaded 
case was th a t  th e  P a lu d in a  fe ll b o d ily  against 
th e  p o r t  si<^e o f th e  Singleton Abbey causing 
he r to  co llide  w ith  th e  Sara, w hereby the  Sara  
was sunk. T he  defendants rep lied  th a t  i t  was 
n o t th ro u g h  a n y  negligence o f the irs  th a t  the  
Sara  was sunk. I t  tu rn s  o u t n o t to  be th e  fa c t, 
however, th a t  the  Sara  sank ow ing  to  the  o rig in a l 
co llis ion . W h a t the  exact fac ts  are as to  the  
subsequent co llis ion  is n o t v e ry  clear. O ur 
assessors advise us th a t  th e y  d o u b t w hethe r the  
Sara  and the  Singleton Abbey ever g o t re a lly  
c lear o f each o th e r ; th e y  th in k  th a t  th e y  were 
a lw ays q u ite  close to  each o the r. Some tw e n ty

m inu tes  a fte rw a rds , ow ing  to  som eth ing th a t  
was done, p ro b a b ly — th is  is m y  ow n v ie w  and 
n o t th e  op in io n  o f  th e  assessors— ow ing  to  the 
Sara  ha u lin g  on her anchor and ne a rly  ge ttin g  
i t  up  in  an a tte m p t to  ge t aw ay, the  Sara 
began d r i f t in g  aste rn  and s tru ck  the  bow  oi 
th e  Singleton Abbey, d r if te d  dow n a long her 
side and  g o t unde r th e  coun te r where the 
p rope lle r o f the  Singleton Abbey was revo lv ing- 
The Singleton Abbey was us ing her p rope lle r to  
keep he rse lf head to  w in d  and to  p reven t 
herse lf fro m  d r if t in g  fu r th e r . H e r second 
officer was a f t  in  accordance w ith  the  usual 
p rac tice  o f vessels in  p o r t,  in  o rder to  g ive 
w a rn in g  to  the  bridge w hen th e  use o f the 
prope lle r m ig h t be dangerous. A p p a re n tly  
th e  second office r d id  w a rn  th e  bridge th a t 
the re  was go ing to  be danger i f  the  p rope lle r 
was w o rk in g  w h ile  the  Sara  was d r i f t in g  a f t ,  
and the  m aster acted on th a t  w a rn in g  by  
stopp ing  the  engines. B u t  e ith e r the  w a rn ing  
was g iven to o  la te  o r the  m aster d id  n o t ac t 
upon  i t  in  t im e , w ith  th e  resu lt th a t  when the  
Sara  g o t unde r the  coun te r th e  p rope lle r was- 
s t i l l  re v o lv in g  ; i t  s tru ck  th e  Sara, b roke fo lir  
blades, and sank th e  Sara.

The question between th e  Sara  and th e  
Singleton Abbet fo r tu n a te ly  is n o t before us >• 
th a t  has been fo u g h t o u t in  th e  c o u rt o f M alta , 
w h ich  has fou nd  n e ith e r p a r ty  to  b lam e. - 
between th e  S ara  and th e  Singleton Abbey* 
the re fo re , th e  damage to  th e  S ara  is n o t befor®, 
th is  c o u rt ; w h a t is before us is th e  a tte m p t n 
th e  Singleton Abbey t o , recover fro m  the 
P a lu d in a  the  damage done b y  the  Sara  to  th® 
p rope lle r o f th e  Singleton Abbey. I t  is sal 
th a t  the re  is a ru le  o f th e  A d m ira lty  C °u r _r 
supported b y  several decisions o f D r .  Lushing 
to n , th a t  th e  p resum p tion  is th a t  dam age 
fo llo w in g  a co llis ion  is the  resu lt o f the  collisi^f^ 
unless th e  de fendan t proves the  c o n tra ry . A  
th e  cases, so fa r  as I  have looked a t  them . 1 
w h ich  th a t  do c trin e  is supposed to  be la id  down» 
are cases where th e  damage happens to  th  
sh ip  p r im a r ily  a ffected b y  the  co llis ion , arl 
the re  is no suggestion o f th e  ac tio n  o f th>^ 
pa rties . A  co llis ion  occurs between ships - ' 
and B ., and s h o rtly  a fte r  th e  co llis ion  B . g °e, 
ashore ; th a t  is the  o rd in a ry  ty p e , an 
D r. Lu sh in g to n  has said th a t  in  a case like  th a 
one does n o t begin to  in q u ire  e labo ra te ly  wh> 
th e  sh ip  w e n t ashore ; i t  is to  be assume - 
u n t i l  th e  de fendan t has shown th e  con tra *} > 
th a t  she w e n t ashore because o f th e  co llis10.̂  
w h ich  happened to  he r ju s t  before. T h a t 
q u ite  a d iffe re n t class o f case fro m  th e  presen ' 
H ere , the  Singleton Abbey's case is th a t  * 1 
P a lu d in a  came in to  co llis ion  w ith  her a i* 
th a t  in  consequence she suffered damage f * ° . 
a th ir d  sh ip . I t  is n o t even th e  case win® 
fre q u e n tly  happens o f sh ip  A . ru n n in g  111 g 
sh ip  B . and kn o ck in g  her in to  C. No 0 
suggests th a t  w ith in  a n y  degree o f direct»® ^ 
th e  P a lu d in a  knocked th e  Sara  in to  t  g 
Singleton Abbey o r the  Singleton Abbey in to  t 1 
Sara. She broke the m  b o th  a d r if t ,  and nef r^  
h a lf  an h o u r a fte rw a rds  th e y  came ,n 
co llis ion . I t  appears to  me th a t  w ha teve r m a.
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j?e the  case in  th e  sim ple class o f case o f w h ich  
Jr- Lu sh in g to n  was speaking, in  the c ircu m 

stances w h ich  I  have suggested the  p la in t if f  
h iust p rove  his case i f  he alleges th a t  a subse
quent co llis ion  w ith  a th ird  ship, in  respect o f 
'''h ieh he c la im s damages, is a consequence o f 
the o r ig in a l co llis ion  w ith  th e  de fendan t’sship.

There have been a num ber o f decisions 
. u ling  w ith  th e  question as to  how  fa r  the  
In te rven tion  o f a th ir d  person preven ts damage 
I hig th e  re su lt o f  th e  ac tio n  o f th e  defendant. 
r ° r d Sum ner classified several o f them  in  his 
judgm ent in  W eld -B lunde ll v . Stephens (123 
;(• T . R ep. 593 ; (1920) A . C. 956) : “  Between
the negligence o f a de fendan t and th e  in fl ic t io n

h u r t o r loss on a p la in t if f ,  the  ac tio n  o f hum an 
e*ngs m a y  in te rvene  in  a g reat v a r ie ty  o f 

" 'a y s ” — all(j  th e n  he deals w ith  some o f the  
Masses o f case in  w h ich  the  ac tio n  o f th ird  
Parties has o r has n o t caused th e  damage to  be 
°o rem ote . One class o f case he m entions is 

where a person is in  a s ta te  o f excusable a la rm  
?'v¡rtg to  the  w ro n g fu l a c t o f the  defendant.

cites tw o  cases. One is the  w e ll-kn ow n  case 
5* Scott v . Shepherd, (1773, 3 W ils . 403 ; 2 W .

892), where a squ ib  was th ro w n  in  a crowded 
jUarket place b y  A . on to  B . ’s s ta ll. B . th re w  

aw ay on to  C.’s s ta ll, and C. th re w  i t  aw ay, 
,tl<l  i t  exp loded in  D . ’s eyes. D . cla im ed 
artiages fro m  th e  o r ig in a l th ro w e r o f the  
T u b , and  i t  was he ld  th a t  the  in te rv e n tio n  

j.1 and C. d id  n o t p re ven t D . fro m  recovering
0rn A . because th e  in te rm ed ia te  persons were

a sta te  o f excusable a la rm  produced b y  the  
o f A . The o the r, Jones v . Boyce (1816, 

S ta rk . 493), was where a stage coach p ro 
je c to r  to o k  passengers on a coach ; th e  reins 
ofj re de fective  and broke, and the  horses w ent 

a t a ga llop , and  as the  coach began to  sway 
. °u i side to  side a frig h te n e d  passenger on the  

P ju m pe d  o ff and broke his leg. The coach, 
pWever, w en t on and d id  n o t o v e rtu rn . Here 

also i. i t  was he ld  th a t  the  in te rve n in g  ac t o f 
^ T p in g  o ff d id  n o t p re ven t th e  passenger 

'j'U recovering, as he was in  a s ta te  o f excus- 
, J*e a la rm  ow ing  to  the  w ro n g fu l ac t o f the  
'fe ru la  n t.

Phe d o u b t I  feel in  th is  case— and I  am  n o t 
. le  ab ou t i t  now — is w hethe r, under these

? ”
P o t io n — there  was a strong  send o f the  sea. 
a T g l i  w in d , n o t v e ry  good ho ld in g  ground, 

a ll the  ships were ran g ing  ab ou t am ong 
oil "*'‘ K r— IP can be said th a t  th e  fa c t that.

° f  the m  takes a w rong step necessarilv 
reaks

. -^instances, where a ship b y  a w ro n g fu l ac t 
‘ '  P u t several o th e r ships in  an aw kw ard

c th e  cha in  o f causation. B u t. a fte r
^ 'd e ra t io n ,  I  do n o t feel able to  d iffe r  fro m  

advice w h ich  has been g iven  us b y  the
¡Ressors and fro m  
:,í?Pbers have

the  v ie w  a t w h ich  m y  
¡(1̂  ■ » nave a rrive d . There was a consider-
rUit '’ u ite rv a l between the  act o f the  m aster in 
bis ,sP°PP*ng his engines and the  t im e  when 
¡r. jb ip  was f irs t set a d r i f t  b y  the  P a lud ina . 
rjj Puese circum stances I  do n o t fee l ab le to  
i f j .  ' u t  fro m  the  v ie w  th a t  the re  is a su ffic ie n tly  

ePendent a c t on the  p a r t  o f the  Singleton  
V o l . X V I . ,  X .  S

Abbey, w h ich  p reven ts th e  damage caused by  
the  Sara  be ing th e  d ire c t consequence o f the  
o rig in a l w rong -do ing  o f the  P a lud ina . I t  
appears to  m e, there fore , th a t  the  decision o f 
the  P resident on th is  p o in t should be reversed.

Atkin, L .J .— I  agree. I  am  c e rta in ly  n o t 
prepared to  upho ld  the  suggestion th a t  the re  
is a p resum p tion  o f la w  th a t  an y  damage 
a ris ing  to  a ship subsequent to  a co llis ion  m ust 
be deemed to  be th e  resu lt o f  th a t  co llis ion 
unless the  de fendan t proves th e  c o n tra ry . 
T h a t seems to  me to  be an im possib le sug
gestion. T hough  the  con ten tion  has been p u t 
as h igh  as th a t  in  the  argum ents in  th is  case 
based upon certa in  p ropos itions o f D r . L u sh 
in g to n — if ,  indeed, he d id  la y  down such a 
p r in c ip le — I  ven tu re  to  say th a t  a t the  present 
d a y  i t  is w rong . In  m y  op in ion  i t  is im possible 
th a t  the re  can be an y  p resum p tion  o f law  ; 
the re  m ig h t be in  some cases a p resum p tion  o f 
fa c t, tho ugh  I  do n o t th in k  th a t  is tru e . The 
onus m ust a lw ays be upon the  p la in t if f  who 
cla im s damages to  prove th a t  the  damage was 
caused b y  the  negligence o f th e  defendant, 
and caused in  the  sense th a t  now  governs these 
cases as la id  dow n b y  th e  C ourt o f A ppea l—  
i.e ., was in  fa c t the  d ire c t resu lt o f the  negligence. 
T h a t is th e  p o in t th e  p la in t if f  a lw ays has to- 
p rove. O f course, i t  m ay  o ften  happen th a t  
in  cases o f co llis ion  a t sea the  damage th a t  
fo llow s is o f such a k in d , and fo llow s so im m e
d ia te ly , th a t  unless i t  is proved the re  is some 
o th e r cause i t  is to  be assumed th a t  the  damage 
was d ire c t ly  caused b y  the  negligence. T h a t 
is the  case th a t  was suggested o f an im m edia te  
s trand in g , o f w h ich  there are several reported 
decisions. In  The Pensher (1857) Swa. 211), 
heard before D r. Lu sh ing to n , a sa iling  sh ip  was 
in  co llis ion  and d r ifte d  on to  a lee shore w ith  
a precarious anchorage. She anchored fo r  a 
t im e , and i t  was suggested th a t  i f  the re  had 
been a longer scope o f cha in she w o u ld  n o t 
have gone ashore. I t  was he ld  th a t  in  those 
circum stances i t  was fa ir  to  assume th a t  the  
co llis ion  caused the  s trand in g  damage ; the  
E ld e r B re th re n  had, however, advised th a t  the  
same resu lt m ig h t have fo llow ed, even i f  the  
a lte rn a tiv e  scheme had been adopted. The 
M ellona  (1847, 3 W . R ob. 7) was a s t i l l  m ore 
sim ple case. The sh ip  had been d ism an tled  
in  the  co llis ion  and s tranded tw e n ty -fo u r  hours 
a fte rw a rds . There the  resu lt o f  the  co llis ion 
was appa ren t, was o b v io us ly  co n tin u in g  
th ro u g h o u t, and was a th in g  w h ic h  would 
operate a t once, and con tinue  to  opera te , on 
the  n a v ig a tio n  o f the  ship. S im ila r ly , in  eases 
where th e  vessels had been deprived  o f th e ir  
steering gear.

B u t now  one has to  consider the  facts o f th is  
p a rtic u la r case. H ere  tw o  ships were set 
a d r if t  in  ha rbo u r b y  the  a d m itte d  negligence 
o f the  defendants, and tw e n ty  m inu tes a f te r 
wards th e y  come in to  co llis ion . The in it ia l 
co llis ion  its e lf  h a rd ly  caused any damage a t a ll. 
The m a te ria l question is w he the r the  second 
con tac t was the  resu lt o f the  f irs t co llis ion . 
I  can see no evidence th a t  the  co llis ion  caused

N  X  X
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th e  Sara  to  d rop  dow n upon th e  Singleton  
Abbey. Indeed, I  th in k  th a t  is th e  resu lt o f 
th e  learned P res iden t’s f in d in g , because he 
says he has consulted th e  E ld e r B re th re n , and 
th e y  advise h im  th a t  in  th e  state o f th in gs  he 
has described th e y  canno t say th a t  the  Sara  
was to  b lam e fo r  th is  co llis ion , b u t  th e y  cannot 
te l l  h im  w h y  i t  p ro b a b ly  was th a t  the  Sara  
was n o t able to  avo id  the  prope lle r blades o f 
the  Singleton Abbey. T h a t is the  f irs t  p o in t. 
In  the  second place, i t  seems to  m e th a t  the re  
is no evidence to  show th a t  the  co llis ion  w ith  
th e  P a lud ina  caused the  p rope lle r blades o f 
th e  Singleton Abbey to  be m o v in g  a t the  tim e  
th e  Sara  came in  con tac t w ith  her on the  second 
occasion. M ore th a n  th a t,  we have now  the  
advice o f ou r assessors— w ith  w h ich  I  e n tire ly  
agree— th a t  the  accident was in  fa c t caused 
b y  the  negligence o f the  m aster o f the  Singleton  
Abbey. I  apprecia te  th a t  in  occasions o f 
d if f ic u lty  the  c o u rt should lo ok  v e ry  benevo
le n t ly  upon th e  exercise o f a m a rin e r’s 
o rd in a ry  care and  s k ill.  The question always 
is w he the r he has been g u ilty  o f negligence ; 
b u t, in  es tim a ting  th e  care and s k il l he has to  
em p loy, the  c o u rt m ust lo ok  a t the  surround ing  
circum stances and measure th e  de cree o f care 
and s k il l b y  the  p a r tic u la r  c ircu  i stances o f 
re sp o n s ib ility , a n x ie ty  and sudden em ergency. 
B u t here, a fte r  ta k in g  th a t  in to  accoun t, we 
are advised th a t  the  m aster o f the  Singleton  
Abbey was neg ligent in  n o t s topp ing  his p ro 
pe lle r w hen he saw th e  Sara  in  the  po s ition  in  
w h ich  she was. As to  th a t,  I  th in k  the re  can 
be no d o u b t abou t the  m a tte r. I h e  damage 
cou ld  have been avo ided  b y  th e  exercise o f 
reasonable care and s k il l,  and, i f  i t  cou ld , i t  is 
im possib le fo r  the  owners o f th e  Singleton 
Abbey to  say th a t  th is  p rope lle r damage was 
in  fa c t occasioned b y  th e  in it ia l negligence o f 
th e  defendants. F o r these reasons i t  appears 
to  me th a t  th e  appeal should be allow ed.

The exact fo rm  o f the  o rder m ust be settled, 
because the re  is a question o f costs. The p rope r 
o rd e r w o u ld  seem to  be a de c la ra tion  th a t  the  
P a lu d in a  is n o t responsible fo r  the  second 
c o llis io n  between the  Sara  and th e  Singleton  
Abbey ; th a t  f in d in g  to  be trea te d  as an issue, 
and  the  costs so fa r  as th e y  have been in 
creased b y  th a t  issue to  be borne b y  the  re 
spondents ; and the  appeal here a llow ed w ith

cos ts ' A pp ea l allowed.

S olic ito rs  fo r  the  appe llan ts , W altons  and Co.
S olic ito rs fo r  the  respondents, D o w n ing , 

M id d le ton , and Lew is, agents fo r  D ow ning  and 
Handcock, C a rd iff.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .

Oct. 22, 23, and N ov. 14, 1924. 

(Before R owlatt, J.)

M u l l e r  (YV. H .)  a n d  Co .’s A l g e m e e i*®
SCIIEEPVAART - MaATSCHAPPIJ V. THIN'1,1'

H ouse  Co r p o r a tio n , D e p t f o r d , St r o o im '1'

Pilotage —  Com pulsory pilotage d is tric t —  Nov1' 
ga llon  w ithou t licensed p ilo t— O bliga tion t0 
keep p ilo t  f la g  f ly in g — L ia b ili ty  fo r  pilotage 
dues when no p ilo t  offering— “  Services ’ '  
Services rendered— Pilotage A c t 1913 (2 <£ 
Geo. 5, c. 31), ss. 11, 17, 55, 59.

B y  sect. 11 o f the Pilotage A c t 1913 i t  is enacted ■ 
“  (1) Every sh ip  (other than an excepted ship! 
while navigating in  a pilotage d is tr ic t in  whic 
pilotage is  compulsory fo r  the purpose °J 
entering, leaving, or m aking use o f any pod  
the d is tric t, and. every sh ip  ca rry ing  passengfrs_ 
(other than an excepted sh ip), w h ile naviged1 
fo r  any such purpose as aforesaid in  (11f  
pilotage d is tric t (whether pilotage is  
pu lso ry  or not compulsory in  that d is tric t, sha ,
Z . M  /  r .  \  I  4  />  J-a la  P P ’fX S ^be either (a) under the pilotage o f a IdcenS' 
p ilo t  o f the d is tr ic t ; o r (b) under the p i l° tao  ̂
o f a master or mate possessing a 
certificate fo r  the d is tric t who is  bona 
acting as master or mate o f the sh ip . (2) 
any sh ip  (other than an excepted smy/ 
in  circumstances in  which pilotage is  c0Trf 
pu lso ry  under th is section, is  not tend 
pilotage as required by th is  section, after 
licensed p ilo t o f the d is tric t has offered to td* 
charge o f the ship, the master o f that sh ip  s"  
be liable in  respect o f each offence to a f l 1 
not exceeding double the amount o f the 
dues that could be demanded fo r  the conduct 
the ship.'’’’

B y  sect. 17, sub-sect. (1) .• “  A  pilotage authoritH 
m ay by by-laws made under th is A ct. ■ • ye 
( f ) f ix  f o r  the d is tric t the rates o f paym ent to 
made in  respect o f the services o f a licensed p 11, 
( in  th is A c t referred to as pilotage dues), a 
define the circumstances and conditions 1in ̂ t  
which p ilotage dues m ay be payable on d'iffer ■ 
scales and provide fo r  the collection and 
tr ibu tion  o f pilotage dues.'’’

H eld, that sect. 11 d id  not impose an ab.s°tage 
p ro h ib itio n  against navigation in  a p d °  
d is tric t w ithou t a licensed p ilo t, 
imposed a con tinu ing  obligation  
the p ilo t  f la g  and take a p ilo t  on ' f . ere 
i f  one offered. I f  no p ilo t  offeied y 
was no lia b il ity  on the shipowner t° f  
pilotage dues. The word  “  services ”  in  'f Lte  
meant “  services rendered,”  and a P l 0 0sC 
authority  could not, by its  by-laws, u,n fo f 
pilotage dues which were not payments J 
services rendered.

0lute

n  onty
JL M

hodfd

tr ie dA c tio n  in  the  Com m ercia l L is t  
R o w la tt,  J . w ith o u t a ju r y .

(a) Reported by r. W. M organ , Esq., B arris tc r-a t-h» '
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The p la in tiffs , w ho were a D u tc h  com pany, 
^ere th e  owners o f the  B a ta v ie r lin e  o f s team 
ships. T hey  m a in ta ined , b y  th a t  line , a 
*requent service fo r  passengers and cargo be
tween R o tte rd a m  and London , there  being 
llVe sailings per week each w ay.

A ccord ing to  the  po in ts  o f c la im , the  d irec t 
S°ute fo r  steamships fro m  R o tte rd a m  to  
M n d o n  was to  pass near the  Tongue L ig h t  
* essel, and before 1919 the  masters o f the  
P la in tiffs ’ steamships, who were D u tc h  subjects, 
l(‘ld  p ilo tage certifica tes au tho ris ing  the m  to  

M o t  th e ir  vessels between the  Tongue L ig h t  
Y.essel and Gravesend, where th e  passengers 
disem barked. The p la in tiffs  alleged th a t  du rin g  
Pe w a r th is  rou te  was closed, b u t was a fte r

wards reopened.
Since 1919 aliens have been precluded fro m  

hold ing p ilo tage certifica tes fo r  any p ilo tage 
d is tr ic t in  the  U n ite d  K in g d o m  b y  sect. 4 o f 
M  A lien s ’ R es tric tions  A c t 1919, and the  

P la in tiffs ’ steamships became sub ject to  the  
o rd ina ry  rules as to  com pulsory p ilo tage in  the  
London area.

The defendants, as the  p ilo tage a u th o r ity  fo r 
he London  P ilo tage  D is tr ic t,  m a in ta ined  a 

dumber o f licensed p ilo ts  on board a p i lo t  
V ^ te r,  'which was sta tioned  a t the  S unk L ig h t  
},essel, to  p i lo t  vessels in w a rd  bound to  the  

harries, b u t  refused to  s ta tio n  p ilo ts  a t the  
longue L ig h t  Vessel. The p la in tiffs  said th a t  
he rou te  vi&  the  Sunk L ig h t  Vessel was longer 

?hd less favourab le  th a n  th a t  b y  the  Tongue 
p g h t  Vessel, and th e y  in s tru c te d  th e ir  masters 
? sRil b y  the  Tongue L ig h t  Vessel, to  f ly  the  

M ° t  flag  as soon as th e y  entered the  London 
M otage d is tr ic t,  and to  accept th e  services o f a 
icensed p ilo t  i f  one offered. These in s tru c 
t s ,  according to  the  p la in tiffs , were carried  

°h t, and p ilo ts  were always accepted i f  th e y  
offered.

The defendants sought to  charge the  p la in 
t s  w ith  p ilo tage dues fro m  the Sunk L ig h t  

essel, w he the r a p i lo t  had offered o r n o t ; the  
M iin t if fs  b ro ug h t th is  action  to  recover 1351Z. 

*eged t 0 be overpa id  on the  grounds, (1) th a t  
hey were o n ly  lia b le  to  pay the  p ilo tage  ra te  
r°m  the  Tongue L ig h t  Vessel to  Gravesend 

y vh ich was low er th a n  fro m  the  S unk L ig h t  
ossel) when a p ilo t  was taken  oh board fro m  
he Tongue ; (b) th a t  when no p i lo t  offered his 

, , rv ices, and consequently  no p ilo t  was take n , 
hey were n o t lia b le  to  pa y  p ilo tage  dues o r 

.;vt;es ; (3) th a t  the  by-law s he re ina fte r men- 
M e d  were u ltra  vires and vo id .
%  th e  P ilo tage A c t  1913 :

shiSect. 11. (1 ) E v e ry  sh ip  (o th e r th a n  a y  excep ted
?'P) w h ile  n a v ig a tin g  in  a p ilo ta g e  d is t r ic t  in  w h ic h  

1 , ° fa g e  is  c o m p u ls o ry  fo r  th e  pu rpose o f  e n te rin g , 
o r  m a k in g  use o f  a n y  p o r t  in  th e  d is t r ic t ,  

e v e ry  s h ip  h a r r y in g  passengers (o th e r  th a n  an 
p a r t e d  s h ip ) w h ile  n a v ig a tin g  fo r  a n y  such 
( ^ o s e  as a fo resa id  in  a n y  p ilo ta g e  d is t r ic t  
■a tk th c r  P hotage is  c o m p u ls o ry  o r  n o t  c o m p u ls o ry  
o f . . d is t r ic t )  sh a ll be e ith e r  (a) u n d e r th e  p ilo ta g e
p p a licensed p i lo t  o f  th e  d is t r ic t  ; o r  (6) u n d e r th e  
* M a g e  o f  a m a s te r o r  m a te  possessing a p ilo ta g e  

d tf io a te  fo r  th e  d is t r ic t  w ho  is  bond fide  a c t in g  as 
as te r o r  m a te  o f  th e  s h ip . (2 ) I f  a n y  sh ip  (o th e r

th a n  an exce p ted  s h ip ) in  c ircum s tance s  in  w h ic h  
p ilo ta g e  is  c o m p u ls o ry  u n d e r th is  sec tio n , is  n o t 
u n d e r p ilo ta g e  as re q u ire d  b y  th is  se c tio n , a f te r  a 
licensed p i lo t  o f  th e  d is t r ic t  has o ffe red  to  ta k e  
charge  o f  th e  sh ip , th e  m a s te r o f  th a t  sh ip  sh a ll be 
lia b le  in  respect o f  each offence to  a fin e  n o t  exceed
in g  d o u b le  th e  a m o u n t o f  th e  p ilo ta g e  dues th a t  
c o u ld  be dem anded  fo r  th e  c o n d u c t o f  th e  sh ip .

S ect. 17. (1 ) A  p ilo ta g e  a u th o r it y  m a y  b y  b y 
la w s  m ade u n d e r th is  A c t  . . . ( d )  d e te rm in e  
th e  sys tem  to  be a d o p te d  w i th  respec t to  th e  s u p p ly  
a n d  e m p lo y m e n t o f  p ilo ts ,  an d  p ro v id e , so fa r  as  
necessary, fo r  th e  a p p ro v a l, lice n s in g  a n d  w o rk in g  
o f  p i lo t  bo a ts  in  th e  d is t r ic t  . . . ;  and  ( / )  f ix  f o r
th e  d is t r ic t  th e  ra tes  o f  p a ym e n ts  to  be m ade in  
respec t o f  th e  services o f  a licensed p i lo t  ( in  th is  A c t  
re fe rre d  to  as p ilo ta g e  dues), a n d  de fine  th e  c irc u m 
stances a n d  c o n d it io n s  u n d e r w h ic h  p ilo ta g e  dues 
m a y  be p a y a b le  on d if fe re n t scales. . . .

The fo llo w in g  by-law s o f the  p ilo tage  
a u th o r ity  were in  existence a t the  dates 
specified.

In  A p r i l 1922 :
A  sh ip  s u b je c t to  c o m p u ls o ry  p ilo ta g e  w h ic h  is  

b o u n d  fro m  a n y  p o r t  o r p lace  o u ts id e  th e  co m 
p u ls o ry  l im i ts  o f  tn e  L o n d o n  D is t r ic t  sh a ll p a y  th e  
fu l l  ra te  o f  p ilo ta g e , un less i t  is  p ro ve d  to  th e  s a tis 
fa c t io n  o f  th e  T r in i t y  H ouse  th a t  she w as u n a b le  to  
o b ta in  a p i lo t  fro m  th e  p ro p e r p i lo t  s ta t io n  on  
a c c o u n t o f  th e  p i lo t  b e in g  o f f  s ta t io n  o r  o th e r  spec ia l 
causes.

The following charges are payable in respect of 
ships subject to  compulsory pilotage bound to any 
po rt or place w ith in  the London Pilotage D is tric t, 
and also in  respect o f any other ship supplied w ith  
a p ilo t. [A  lis t o f charges followed.]

On the  8 th  June 1922 the  fo llo w in g  by-law s 
were respective ly  su b s titu te d  fo r  the  above :

A  sh ip  w h ic h  en te rs  th e  L o n d o n  P ilo ta g e  D is t r ic t  
a n d  is  s u b je c t to  c o m p u ls o ry  p ilo ta g e  sh a ll ta k e  a 
p i lo t  a t  th e  p ro p e r p i lo t  s ta t io n , a n d  un less u n a b le  
to  o b ta in  one fo r  reasons acce p tab le  to  th e  T r in i t y  
H ouse , sh a ll p a y  th e  fu l l  p ilo ta g e  ra te  a n d  sh ip p in g  
charge .

Then fo llow ed the  sh ipp ing  charges payab le  in  
respect o f an y  sh ip  (sail o r steam) sub ject to  
com pu lsory  p ilo tage  bound to  an y  p o r t  o r  
place w ith in  the  London  P ilo tage D is tr ic t ,  and 
also in  respect, o f  an y  sh ip  supp lied  w ith  a 
p ilo t.

The defendants contended th a t  b y  v ir tu e  o f 
the  P ilo tage A c t  1913 (2 &  3 Geo. 5, c. 81) and 
the  by-law s made thereunder, i t  was the  d u ty  
o f the  p la in t if fs  to  take  a ll reasonable steps to  
secure p ilo ts  and th a t  such steps were to  
proceed uid  the  Sunk L ig h t  Vessel, where th e  
p ilo ts  were s ta tioned .

I t  was a d m itte d  th a t  as an ac t o f grace 
licensed p ilo ts  had been p e rm itte d  to  o ffer 
themselves a t the  Tongue L ig h t  Vessel (w h ich 
th e y  reached in  h ired  m o to r boats fro m  M a r
gate), b u t th e y  cla im ed th a t  i f  the  p la in t if fs  
fa iled  to  take  (as th e y  ough t to  do) a p i lo t  a t 
the  Sunk L ig h t  Vessel, th e y  were nevertheless 
lia b le  to  pay the  fu l l  ra te  fo r  p ilo tage  fro m  the  
S unk L ig h t  Vessel. T hey  counterc la im ed fo r  
a decla ra tion  th a t  th e  by-law s were in tra  vires, 
and th a t  th e y  were e n tit le d  to  charge the  rates 
the re in  p rov ided  fo r.
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D un lop , K .C . and E . A . D ig b y  fo r  the  
p la in tiffs .

Bateson, K .C . and G. P . Langton  (w ith  them
S. D . Cole) fo r  the  defendants.

Rowlatt, J .— The entrances to  the  Tham es 
are tw o , one being a t the  Tongue and th e  o th e r 
a t the  Sunk, and the  p ilo ts  w h ich  the  defendants 
have p rov ided  under th e ir  s ta tu to ry  d u ty  are 
d iv ide d  in to  three classes : the  C inque P orts  
p ilo ts , who p ilo t  ships com ing up the  Channel, 
and who get on board a t Dungeness, o r are 
d is tr ib u te d  a t d iffe re n t po rts  and board ships 
w h ich  are the re  b y  accident, o r w h ich  are 
ta k in g  p ilo ts  a t th a t  p o in t o f th e ir  own free w i l l ; 
and the  Channel p ilo ts  who p i lo t  ou tw ards 
fro m  Gravesend, b u t are also tra in e d  to  p i lo t  
inw ards. These tw o  classes p ilo t  v id  the  
Tongue L ig h t  Vessel, w h ich  is in  the  South 
Channel. The th ir d  class are th e  N o rth  
Channel p ilo ts , w ho p i lo t  fro m  th e  Sunk L ig h t  
Vessel b y  the  N o r th  Channel. The Sunk
p ilo ts  canno t p i lo t  v id  the  Tongue n o r the  
Tongue p ilo ts  v id  th e  S unk Channel. The 
B a ta v ie r line  is a D u tc h  line , and under present 
la w  th e ir  m asters and m ates, n o t be ing B r it is h  
sub jects, are n o t e lig ib le  as p ilo ts , so th a t  the  
sh ip  is a sh ip  w ith o u t a p i lo t  unless she takes 
one when she reaches the  m o u th  o f the  
Tham es.

The m a in  question here is w h e the r when a 
sh ip  enters the  com pu lsory  p ilo tage  area and 
continues her passage th ro u g h  i t  to  her destina 
t io n  w ith o u t hav ing  ta ke n  a p ilo t ,  she can be 
charged w ith  th e  p ilo tage  dues as a deb t, inde
p e nd en tly  o f the  question w hethe r an y  offence 
has been com m itted . The defendants contend 
th a t  she can be so charged, and i f  th a t  con ten
t io n  is w rong, then  the  whole defence fa ils , 
and there  is no longer an y  question as to  w h a t 
ra te  is chargeable. The question depends on 
th e  P ilo tage  A c t  1913, and the  m ost m a te ria l 
section here is sect. 11 (see above). The 
p la in tiffs  say th a t  th is  section covers the  whole 
o f the  ground  and th a t  the  l ia b i l i t y  being 
created b y  the  s ta tu te  and a p e n a lty  fo r  breach 
being p rov ided  there  can be no deb t. The 
defendants on th e  o th e r hand say th a t  sub
sect. (2) o n ly  deals w ith  the  case where the  
p ilo t  has offered, and th a t  w hethe r a p i lo t  
offers his services o r n o t, a de b t is in cu rred  fo r 
p ilo tage  dues in  eve ry  case, as soon as an 
in w a rd  sh ip  passes the  lim its  w ith  the  in te n tio n  
o f n a v ig a tin g  to  London , b u t th a t  i f  in  fa c t a 
p i lo t  has offered the n  a p e n a lty  is in cu rred  in  
a d d itio n  under sect. 11, sub-sect. (2). The 
•question is there fore w hethe r sect. 11, sub-sect. 
<1), creates a deb t fo r  p ilo tage  dues. As to  th is  
I  th in k  th e  tru e  con s tru c tion  is n o t th a t  a 
vessel sha ll nav iga te  unless she has a licensed 
p ilo t  on board, b u t th a t  she is under a 
■continuing o b lig a tio n  to  f ly  the  p ilo t  flag , and 
m us t take  a p i lo t  on board i f  he offers.

To construe the  sub-section otherw ise w o u ld  
be unreasonable, and w o u ld  place a great 
re sp o n s ib ility  upon the  p ilo tage a u th o r ity , 
Jbeside being in  co n flic t w ith  sect. 30 w h ich

provides fo r  th e  supersession o f a p i lo t  who is 
n o t au thorised. E ven  i f  the  po s ition  is th a t  she 
m us t stop, i t  does n o t fo llo w  th a t  i f  she does 
n o t stop she m ust pa y  the  fees fo r  pilotage > 
and I  canno t see a n y  connection between the 
tw o  propositions. B u t,  th e  defendants say tha t 
even i f  she is n o t bound to  s top she m u s t take 
a ll reasonable steps to  f in d  a p i lo t ,  th a t  is to 
say she m ust go to  the  place where she know® 
the  p ilo ts  w i l l  be assembled, even tho ugh  tha 
p o in t is a t the  S unk and n o t a t the  T ongue> 
w h ich  is the  nearest rou te  fro m  the  nautica  
p o in t o f v iew . E ven  i f  th is  is tru e  I  am  in  the 
same d iff ic u lty  as before, th a t  i f  she fa ils  t0 
c a rry  o u t th is  o b lig a tio n , i t  does n o t seem t °  
fo llo w  th a t  she m us t pa y  the  p ilo tage  dues- 

I t  was fu r th e r  argued th a t  sect. 17, suh' 
sect. (1), enabled the  p ilo tage  a u th o r ity  t0 
m ake by-laws upon various m a tte rs , f ° r 
exam ple (clause (d) ) to  “  de term ine the  systeIP 
to  be adop ted w ith  respect to  the  su p p ly  aI1 
em p loym en t o f p ilo ts , and p rov ide , so fa r 
necessary, fo r  the  ap p ro va l, licensing, a il,, 
w o rk in g  o f p i lo t  boats in  th e  d is tr ic t.  . • *
T h a t means th a t  th e y  m ay  de term ine hy 
means o f by-law s the  system  w h ich  is
govern the  su p p ly  and em p loym en t o f p ilo ts  a 
a m a tte r o f in te rn a l a d m in is tra tio n . T n e*e 
were, as has been po in ted  o u t, a t th e  t im e  o f th  
passing o f th e  A c t  o f 1913, various pilotage 
systems in  force a ll over the  co u n try , and tn  
p ilo tage a u th o r ity  had to  decide w h ich  ' va* 
th e  best system , b u t in  m y  ju d g m e n t th a t  a °e, 
n o t g ive the m  power to  a ffect the  l ia b i l i t y  °  
ships. B y  clause ( / )  th e y  were empowered 
“  f ix  fo r  the  d is tr ic t  th e  rates o f paym en t 
be made in  respect o f the  services o f a license 
p ilo t , ”  and i t  was argued fo r  the  defendan 
th a t  “  services ”  the re  means n o t “  service 
rendered ”  b u t “  services ava ila b le .”  I  th in  
th a t  th is  o n ly  empowers the m  to  f ix  the  ra ^ 
and n o t to  add to  th e  lia b ilit ie s  o f the  ship 
l ia b i l i t y  to  p a y  fo r  a p i lo t  when none is take ■ 
I t  is to  be observed th a t  in  sects. 49 and 5 j  
w h ich  made p ro v is io n  fo r  the  recovery 
co llec tion  o f  p ilo tage  dues, the  words n®® 
show th a t  paym ents are o n ly  to  be made * 
services a c tu a lly  rendered. In  sect. 49 t  
p ilo tage dues are “  fo r  an y  sh ip  fo r  w h ich  t  
services o f a licensed p ilo t  are ob ta ined ,”  a” 0 
in  sect. 55 the  dues fo r  fo re ign  ships are, as 
ships in w a rd , “  fo r  th e  distance p ilo te d .’

A n  in te res tin g  a rgum ent was founded 
sect. 59 fro m  the  h is to rica l p o in t o f vie 
T h a t section preserves an y  “  custom  • ‘ e
w ith  reference to  p ilo tage  a ffec ting  an y  P* . 
d is tr ic t  in  p a rtic u la r, and in  force a t the t i  
o f the  passing o f th is  A c t ”  u n t il provision  ̂
made b y  p ilo tage  o rder o r by -law  under _ 
A c t  superseding such custom . I f  one tn  
back to  the  P ilo tage  A c t 1812 (52 Geo 3, c - ® ^  
s. 63, and to  th e  P ilo tage A c t  1825 (6 Ge°' ’ 
c. 125), s. 46, one finds, and i t  was eXPreS jig 
p rov ided  in  the  cases o f  fo re ign ships entei! ies 
th e  P o rt o f London , th a t  a l ia b i l i t y  fo r “  ^ . 
should be in cu rred  even i f  no p ilo t  were ta k e ^  
b u t th a t  leg is la tion  disappeared w ith  ^  
M erchan t S h ipp ing Repeal A c t 1854 ( I f  ®
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^ ic t .  c. 120) and was replaced b y  the  M erchan t 
S h ipp ing A c t  1854 (17 &  18 V ie t. c. 104), s. 381, 
?®d there  has been no s im ila r le g is la tio n  since. 
The defendants re ly  upon th e  fa c t th a t  th e y  
have take n  these dues a ll the  tim e  and th a t  
^yith in sects. 368 and 376 o f the  M erchan t 
^h ip p in g  A c t 1854, the  power o f the  T r in i ty  
Rouse to  a lte r regulations is preserved. T h is  
Cannot mean th a t  the  T r in i ty  House can 
c°n tin u e  to  charge fees fo r  w h ich  the  l ia b i l i t y  
®°uld o n ly  accrue under a section w h ich  has 
° ng been repealed. The p ro v is io n  in  the  
'T o ta g e  A c t  1913, s. 59, as to  the  T r in i ty  House 
by-laws is n o t enough to  m ake the  charge here 
,n d ispu te  la w fu l m ere ly  because there is th is  
Provision in  the  o ld  A cts  and some evidence 
r ’f  acquiescence in  those charges on the  p a rt 

shipowners. There is no enactm ent in  force 
au tho ris ing  th e  defendants to  m ake th is  charge, 
^ o r  is there any p ro o f o f custom . I  th in k  th a t  
*ect .  59 has ap p lica tio n  to  m atte rs  w h ich  can 
)f‘ dea lt w ith  b y  p ilo tage order and by-laws, 

aUd i t  is n o t app licab le  to  a fundam enta l 
question a ffec ting  the  l ia b i l i t y  o f a sh ip  to  pay 
P ilotage dues when she has had no pilo tage. 

111 m y  ju d g m e n t the  defendants, a lth ou gh  th e y  
Uve in  one sense been fo llo w in g  an o ld  custom , 

lave been proceeding on a basis w h ich  was n o t 
ym rran ted and there fore  th e y  cannot re ta in  
uis m oney. I f  th e y  cannot re ta in  th e  p ilo tage 
Ues, n e ithe r can th e y  re ta in  the  sh ipp ing 

moneys, w h ich  fo r  th is  purpose are on the  
same foo ting .

regards the  ra te  o f paym en t, even i f  the  
P|;U n tif'fs  ships ou gh t to  have gone to  the  

Unk, w ith  w h ich  I  do n o t agree, th e y  have in  
aat take n  a p ilo t  a t M argate, and the  o n ly  

.¡m ig he cou ld  do was to  p i lo t  the m  th ro u g h  
ue Tongue. The p la in tiffs  are there fore 

eU titled  to  succeed b o th  on the  c la im  and 
Counterclaim , and th e  sum  cla im ed m us t be 
^ fu n d e d . As regards the  v a l id i ty  o f the  by-

* sha ll m ake no general dec la ra tion , b u t 
. m y  a dec la ra tion  as regards th e  p la in tiffs  : 
1 )  th a t  th e y  are n o t lia b le  to  pa y  an y  
Pilotage dues o r sh ipp ing  moneys to  the  

ofendants in  respect o f an y  sh ip  in w a rd  
°Und v id  the  Tongue to  Gravesend, w h ich  

a&s n o t been p ilo te d  b y  a p i lo t  ; (2) th a t  when 
t nT ° f  th e ir  ships is p ilo te d  fro m  the  Tongue 

Gravesend, the  p ilo tage  ra te  payab le is the  
aria ^rom  the  Tongue L ig h t  Vessel to  Gravesend, 

n o t fro m  the  S unk L ig h t  Vessel to  Graves-

Judgm ent fo r  the p la in tiffs . 
So lic itors fo r  the  p la in tiffs , Behrend and Co. 

O ^o lic ito rs  I ° r  the  defendants, Sandilands  and

Tuesday, Dec. 5, 1924.
(Before Roche, J .)

Bassa (Owners of) v . Royal Commission on 
Wheat Supplies, (a)

C harte r-party— Exceptions —  Strikes  —  Obstruc
tions or stoppages “  on the ra ilw ays  or in  the 
docks o r other loading-places ” — Demurrage. 

B y  the terms o f a charter-party i t  was provided  
that : 11 I f  the cargo cannot be loaded by reason 
o f rio ts, c iv i l commotions, or o f a strike or lock
out o f any class o f workmen essential to the 
loading o f the cargo o r by reason o f obstructions 
or stoppages beyond the control o f the charterers 
on the ra ilw ays, or in  the docks or other loading- 
places . . .  the tim e fo r  loading . . .
sha ll not count du ring  the continuance o f such 
causes. . . .  I n  case o f any delay by 
reason o f the before-mentioned causes no cla im  
fo r  damages or demurrage shall be made by the 
charterers, receivers o f the cargo, or owners o f 
the steamer. ”

H eld, that the charterers were not thereby excused 
fo r  delay in  loading caused by obstructions on 
the ra ilw ays  leading to the p o rt o r loading- 
place, but not occurring actua lly  at the po rt or 
loading-place.

H e ld, fu rth e r, that the charterers were not p ro 
tected by the exceptions' clause quoted above, 
fro m  l ia b i l ity  fo r  delay in  loading caused by 
congestion in  the p o rt due to a strike, which had  
come to an end before the lay-days began to run . 

B r ig h tm a n  v. B unge y  B o rn  (an te , p . 423 ; 
132 L . T . R ep. 188 ; (1924) 2 K .  B . 219) 
fo llowed.

Special case sta ted  b y  an um p ire  fo r  the  
o p in ion  o f th e  c o u rt. The fo llo w in g  facts were 
s ta ted  in  the  case.

B y  a c h a rte r-p a rty  da ted the  13 th  M arch  
1920 the  owners cha rte red th e ir  steam ship 
Bassa to  the  charterers, th e  R o ya l Commission 
on W hea t Supplies.

The m a tte r  in  d ispu te  in  the  a rb itra t io n  was 
the owners’ c la im  fo r  51351 6s. 6d. dem urrage 
o f the  Bassa a t  her p o r t  o f load ing , a ll o f  w h ich  
was d ispu ted  b y  the  charterers.

The m a te ria l clauses o f  the  c h a rte r-p a rty  
were :

(2) That the steamer . . . shall proceed as
ordered by the charterers or the ir agents to the 
undermentioned ports or places and there receive 
from them a fu ll and complete cargo o f wheat and 
(or) maize and (or) rye in  bags and (or) bu lk which 
cargo the charterers bind themselves to  ship.
(5) . . . charterers have the option o f loading
the entire cargo a t . . . Bahia Blanca.

(12) The steamer shall be loaded a t the rate o f 
500 tons per running day (Sundays and holidays 
excepted) otherwise demurrage shall be paid at 
the rate o f one shilling sterling per gross registered 
ton per running day. Time for loading shall com
mence to  count twelve hours after w ritten  notice 
has been given by the master or agents on any day 
(Sundays and holidays excepted) between 9 a.m. 
and 6 p.m. to  the charterers or the ir agents th a t the 
steamer is ready to receive cargo.

(28) I f  the cargo cannot be loaded by reason o f 
riots, c iv il commotions or o f a strike or lock-out o f

(a) Reported by J . S. SCRIMOEOOR, Esq., Barrie ter a t l.a w
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a n y  class o f  w o rk m e n  essentia l to  th e  lo a d in g  o f  
th e  cargo  o r  b y  reason o f  o b s tru c tio n s  o r  stoppages 
b e yo n d  th e  c o n tro l o f  th e  c h a rte re rs  on  th e  ra ilw a y s , 
o r  in  th e  do cks  o r  o th e r  lo a d in g  p laces . 
th e  t im e  fo r  lo a d in g  . . . sh a ll n o t  c o u n t
d u r in g  th e  c o n tin u a n ce  o f  such causes p ro v id e d  
th a t  a  s tr ik e  o r  lo c k -o u t o f  th e  sh ippers  . . .
m e n  sh a ll n o t  p re v e n t d e m u rra g e  a c c ru in g  i f  b y  
th e  use o f  reasonab le  d ilig e n ce  th e y  c o u ld  have 
o b ta in e d  o th e r  su ita b le  la b o u r a t  ra tes  c u r re n t 
be fo re  th e  s tr ik e  o r  lo c k -o u t.  I n  case o f  a n y  d e la y  
b y  reason o f  th e  b e fo re -m e n tio n e d  causes no  c la im  
fo r  dam ages o r  d e m u rra g e  sh a ll be m ade b y  th e  
ch a rte re rs  rece ive rs  o f  th e  cargo  o r  ow ne rs  o f  th e  
s team er.

The charterers exercised th e ir  o p tio n  o f 
load ing  the  en tire  cargo a t B ah ia  B lanca . The 
Bassa a rr iv e d  a t B ah ia  B lanca  on the  20 th  
M arch  w ith  a cargo o f coal fo r  th e  Buenos 
A ires and P acific  R a ilw a y  C om pany. W hen 
she a rrive d  the re  was a s tr ik e  o f the  labourers 
a t the  p o rt, w h ich  began on th e  9 th  M arch  and 
fin ished on th e  5 th  A p r i l.  She com ple ted dis
charge o f the  coal cargo on th e  a fte rnoon  o f the  
14 th  A p r i l.  On the m orn in g  o f the  16 th  A p r i l 
th e  Bassa was ready to  load  her cargo o f  w heat 
fo r  the  charterers and no tice  o f readiness was 
g iven a t noon on the  16 th  A p r i l and the  tim e  
fo r  lo ad ing  commenced to  coun t a t m id n ig h t 
on th a t  day. The cargo loaded was 6921 tons, 
g iv in g  a t th e  c h a rte r-p a rty  ra te  o f 500 tons a 
day. th ir te e n  days tw en ty -o ne  hours fo r  load ing . 
E x c lu d in g  Sundays, 18 th  A p r il,  25 th  A p r il,  
and 2nd M ay , and the  h o lid a y  on th e  1st M ay 
(L a b o u r D a y ), th e  tim e  exp ired, sub ject to  
a n y th in g  w ith in  the  exceptions, a t 9 p .m . on 
the  4 th  M ay . The load ing  was fin ished a t 
9 a .m . on the  24 th  M ay, and the  owners cla im ed 
nineteen days tw e lve  hours dem urrage. A t  
the  c h a rte r-p a rty  ra te  o f Is . per gross registered 
to n  on 5267 tons o r 2631. 7s. per day , the  
am o un t c la im ed was 51351. 6s. 6d.

The charterers denied th a t  an y  dem urrage 
was due, a lleg ing  th a t  th e  de lay was w h o lly  
caused b y  m a tte rs  w ith in  the  exceptions in  the  
ch a rte r-p a rty , v iz ., b y  s trikes o r delays conse
quen t on s trikes o r b y  reason o f obs truc tions  o r 
stoppages beyond the  con tro l o f the  charterers 
on th e  ra ilw ays  o r in  the  docks o r o th e r load ing  
places.

The charterers in  1920 purchased large 
qu an titie s  o f w heat fo r  sh ipm ent fro m  B ah ia  
B lanca  and o th e r A rgen tine  po rts . As a ru le  
the  purchases were on f.o .b . te rm s, the  
charterers sup p ly in g  the  ships to  load the  
w heat, and the  m erchants who had sold to  
the m  being under con tra c tua l ob liga tions to  
the  charterers to  load a t a fixed  ra te , usu a lly  j 
400 tons per day, sub ject to  exceptions corre- ! 
spond ing to  those in  th e  c h a rte r-p a rty . The 
charte rers ’ purchases (a t B ah ia  B lanca) were | 
m a in ly  fro m  e igh t firm s o r companies a ll o f  | 
w hom  d id  a large e xp o rtin g  business. A m ong j 
the  e igh t firm s o r companies were the  Com- j 
pania M e rca n til A rg e n tin a  and E . H a rd y  and \ 
Co. Each vessel th a t a rrive d  to  load fo r the  ; 
charterers was a lloca ted b y  th e ir  agents to  \ 
some m erchan t o r m erchants who were under

c o n tra c t to  de live r g ra in  f.o .b . a t th e  p a rtic u la r 
A rgen tine  p o rt.

The p o r t  o f  B ah ia  B lanca  consists o f P uerto  
G alvan served b y  the  Buenos A ires and Pacific  
R a ilw a y , o f P ue rto  Ingeniero W h ite  served by  
the  Buenos A ires and G reat Southern R a ilw ay, 
and o f a sm all p o rt called P uerto  Belgrano 
served b y  the  Rosario P uerto  Belgrano R a ilw ay- 
P rov is ion  is made fo r in terchange o f tra ffic  
between the  ra ilw ays i f  requ ired. E ach ra ilw a y  
owns warehouses and elevators a t th e  port 
served b y  th e m  and the  exclusive use and 
con tro l o f warehouses and load ing  berths at 
the  po rts  is g iven to  various m erchants under 
arrangem ents between the m  and th e  ra ilw a y  
companies. B y  arrangem ent w ith  the  ra ilw a y  
com pany the  Com pania M e rca n til A rgen tina  
had the r ig h t  to  use a b e rth  a t one o f the 
e levators in  tu rn  w ith  Messrs. B unge and Born , 
and th e y  had also the  exclusive r ig h t  to  a berth 
on the  m ole. Messrs. E . H a rd y  and Co., by 
arrangem ent w ith  the  ra ilw a y , had the  r ig h t  to  
use tw o  berths, and th e y  had also the  r ig h t to  
deposit g ra in  a t one o f the  e levators, b u t had 
o n ly  the  r ig h t  to  use the  b e rth  fo r  load ing  a t the  
e leva to r i f  i t  was n o t requ ired  b y  another f irrl' ' 
The r ig h t  to  use m ost i f  n o t a ll the  o th e r berths 
had been s im ila r ly  g iven b y  the  ra ilw ays to  
o th e r f irm s .

As s ta ted  abMve there  was a s tr ik e  o f P° 
labourers a t the  p o r t  w h ich  began on the  fit 
M arch and ended on the  5 th  A p r i l.  W o rk  wa* 
n o t e n tire ly  stopped d u rin g  the  s tr ik e , as t i  
m erchants endeavoured to  defeat the  s trike   ̂
by  em p loy ing  free la bo ur, b u t the  w o rk  ^  
lo ad ing  was proceeding s lo w ly  and w ith  Sre0p 
d if f ic u lty  d u rin g  the  s tr ike . The carriage 
w hea t on th e  ra ilw ays  to  the  port, was stopP®^ 
ow ing  to  th e  ra ilw ays  being single tra cks  wr 
double tra cks  o n ly  a t the  sta tions and o th  
passing places, w h ich  made i t  im possib le fo r  ; 
ra ilw ays  to  c a rry  m ore w hea t to  the  P° ’ 
w h ich  was b locked d u rin g  the  s tr ik e  b y  ^  
accum ula tion  o f loaded wagons a t th e  P0^ .

:aseVessels were loaded s lo w ly , and as m ore vess
a rrived  the re  was d u rin g  the  s tr ik e  an in cl'C‘ c 
in  the  num ber o f vessels w a it in g  to  load . jj 
sh ipp ing  season fo r  w heat begins in  the  W0I\  
o f J a n u a ry  and usua lly  is a t its  he ig h t in  M a e 
g ra d u a lly  decreasing t i l l  b y  th e  end o f M ay ^  
g reat b u lk  o f the  w heat has been shipped- 
1920 the  qu an titie s  o f w hea t shipped ' r 
B ah ia  B lanca fo r the  f irs t  s ix  m onths were
fo llow s : Jan ua ry , 95,186 tons ; l''el»'Oa 
205,396 tons 
242,498 tons 
232,890 tons

M arch , 144,647 tons 
M ay, 245,423 tons ; 
to ta l,  1,106,046 tons.

,ry>
illApr1' 

j u i ' e> 
f l ie  

in
to ta l q u a n tity  shipped fro m  B ah ia  BJanca 
1920 was 1,328,701 tons, w h ich  was a recor ■ 

A lth o u g h  th e  s tr ik e  o f the  p o r t  lab  
ended on the  5 th  A p r i l,  the  afte r-e ffects °  rt 
s tr ik e  con tinued  to  affect th e  w o rk  o f th e 
fo r  a t im e . T h is  appeared from  a 
poraneous certifica te  o f the  Cham ber o f ; 
merce o f B ah ia  B lanca  in  the  fo llow ing  te

. >• poree
S y n d ic a l C h a m b e r.— C e rt if ic a te  o r « ¡d 1̂

M a je u re .” — T h e  C h a m b e r o f  C om m erce  o f
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anca issues th is  o ff ic ia l d o c u m e n t in  fa v o u r  o f  th e  
o m p a n ia  M e rc a n t il A rg e n t in a  to  c e r t i fy  th e  e x is t-  

J>ce o f  a  s tr ik e  in  th e  p o rts  o f  In g e n ie ro  W h ite  a n d  
^ a lv a n  as a n d  fro m  no o n  o f  th e  9 th  M a rc h  la s t  

" t i l  th e  6 th  A p r i l  o f  t i le  c u r re n t y e a r ; on  th is  
" ate  th e  la b o u re rs  re tu rn e d  to  w o rk ,  b u t  n o tw ith 

a n d in g  th is  a n d  in  consequence o f  th e  a g g lo m é ra - 
u o n  o f  s team ers  (due  to  th e  s tr ik e )  th is  S y n d ic a l 
^ n u m b e r decla res a lso th e  e x is te nce  o f  a  s ta te  o f  

lo rce  m a je u re  ”  a p p lic a b le  in  th e  lo a d in g  an d  
is c h a rg in g  o f  s team ers u n t i l  m id n ig h t  th e  2 0 th  
P r il in c lu s iv e , th e re fo re  c o n s id e rin g  as no n - 
o rk in g  da ys  these da ys  (as ab o ve  m e n tio n e d ) an d  

¡mes fo r  th e  reasons ab ove  s ta te d .— B a h ia  B la n c a , 
_ e - 9 th  A p r i l  1920.— (S igne d ) 1,. P e d e m o n t e , 

c re ta ry . L . Costa, v ic e -p re s id e n t.

On the  15th A p r i l  the  Buenos A ires agents 
? charterers n o tifie d  the  Buenos A ires
lQuse o f the  Com pania M e rca n til A rg e n tin a  to  

J?ad a b o u t 4600 tons o f w heat a t B ah ia  
t l i  nCa ° n  Bcisso, expected ready  to  load on 

c 17 th  A p r i l,  and the  agents on the  same day 
o tified  in  s im ila r te rm s th e  Buenos A ires house 
1 i ; - H a rd y  and Co. to  load ab ou t 2000 tons 
"  Bassa. These notices were supplem ented 
h the  16 th  A p r i l b y  notices fro m  the  B ah ia  

arica agent o f th e  charterers to  the  B ah ia  
anca offices o f th e  m erchants th a t  the  Bassa 

as ready  to  load . W hen these notices were 
u lVen the  Com pania M erca n til A rge n tin a  had 

ready lo ad ing  o r w a it in g  to  load fo r  the  
arterers seven o th e r steamers p re v io us ly

and Cd t0  the m  aS ready  to  Ioad 1 and E - H a rd y  
i ' Co. had a lready three o th e r steamers 

"d in g  o r w a it in g  to  load fo r  the  charterers 
rev ious ly  no tifie d  to  the m  as ready  to  load.

w heat pos ition  o f th e  Com pania M ercan- 
^  A rg e n tin a  a t B ah ia  B lanca on the  16th 
J ™ .  th e  date when th e  Bassa was ready to  
stdi WaS aS lows : There was a balance 

* * to  be de live red a t B ah ia  B lanca  on th e ir  
« ra e ts  w ith  the  charterers o f  63,927 tons and 

th e ir  con tracts  o f sale to  o th e r persons o f 
»134 tons. T hey  had in  warehouses a t B ah ia  

^ ff in c a  ready fo r  sh ipm en t 3474 tons, in  store 
bv " P 'courd:ry  s ta tions w a it in g  fo r  tra n s p o rt 
r j r i  6 radw ay s 51,560 tons, in  tra n s it  on the  

»Ways 10,427 tons, and a fu r th e r  30,827 tons 
t he rn^ t de livered u p -c o u n try  by the  sellers to

w heat pos ition  o f E . H a rd y  and Co. 
f 0», * ‘ ,e same date, the  16 th  A p r i l,  was as 
l iv  ° Ws : There was a balance s t i l l  to  be do
t h 61̂  id  B ah ia  B lanca  on th e ir  con tracts w ith  
^on e^ arterers ° f  34,120 tons, exc lud ing  10,000 
«ont transfe rred  to  R osario , and on th e ir  
th  racts ° f  sale to  o th e r persons o f 10,000 tons, 
jn  y  had in  warehouses and ligh te rs  a t B ah ia  
M a n Ca ready fo r  sh ipm ent 1102 tons, in  
5;» „ * ‘ t  ° n  the  ra ilw a ys  5134 tons, and a fu r th e r 
en,’, tons n o t y e t de live red b y  the  sellers up- 
"h n try  to  them .

ca n f..e w heat po s ition  o f the  Cam pania M er- 
1 A rge n tin a  a t B ah ia  B lanca  on the  4 th  

thg i ,dle date when the  owners contended th a t  
foil day s ° f  the  Bassa  exp ired, was as 
Uver"'? : There was a balance s t i l l  to  be de- 
th e e<? af  B ah ia  B lanca  on th e ir  con tracts  w ith  

charterers o f 40,763 tons and on th e ir

con tracts  o f sale to  o th e r persons o f 33,846 
tons. T hey  had in  warehouses a t B ah ia  
B lanca ready fo r  sh ipm ent 3330 tons, in  store 
a t u p -co u n try  s ta tions w a itin g  fo r  tra n s p o rt 
b y  the  ra ilw a ys  47,899 tons, in  t ra n s it  on the  
ra ilw ays  8027 tons, and a fu r th e r  23,469 tons 
n o t y e t de livered u p -co u n try  b y  th e  sellers to  
them . T hey  had shipped between th e  16th 
A p r i l and the  4 th  M a y  fo r the  charterers 
28,725 tons and fo r  o th e r buyers 2288 tons.

The w heat pos ition  o f E . H a rd y  and Co. 
a t B ah ia  B lanca  on th e  same date, the  4 th  
M ay, was as fo llow s : There was a balance s t i l l  
to  be de live red a t B ah ia  B lanca  on th e ir  con
tra c ts  w ith  the  charterers o f 23,405 tons, and 
o n ^ th e ir con tracts  o f sale to  o th e r persons o f 
9670 to n s . T hey  had in  warehouses and ligh te rs  
a t B ah ia  B lanca  ready  fo r  sh ipm ent 2478 tons, 
in  t ra n s it  on the  ra ilw a ys  4344 tons, and a 
fu r th e r  37,746 tons n o t y e t de live red  up- 
c o u n try  b y  th e  sellers to  the m . T hey  had 
shipped between the  16 th  A p r i l and the  4 th  
M ay fo r  th e  charterers 10.715 tons and fo r 
o th e r buyers 330 tons.

W hen the  Bassa was ready to  load on the  
16 th  A p r i l a ll the  berths th a t th e  Com pania 
M erca n til A rge n tin a  and E . H a rd y  and Co. 
had the  r ig h t  to  use were occupied. There 
was no “  tu rn  ”  a t the  p o rt, b u t the  berths 
con tinued  to  be occupied b y  o th e r vessels, 
and i t  was n o t t i l l  th e  7 th  M ay  th a t  th e  Cam 
pania M ercan til A rg e n tin a  ob ta ined  a be rth  
fo r  the  Bassa. The b e rth  then  ob ta ined  was 
n o t one o f the  regu la r berths o f e ith e r the  
Com pania M erca n til A rge n tin a  o r E . H a rd y  
and Co. The Com pania M e rca n til A rg e n tin a  
commenced to  load  the  Bassa on the  8 th  M ay 
and fin ished load ing  4616 tons, th e ir  parcel, on 
the  19 th  M ay. E . H a rd y  and Co. began to  
load  on th e  18 th  M ay  and loaded 2305 tons 
b y  the  2 4 th  M ay  a t 9 a.m ., w h ich  com ple ted 
the  cargo o f the  Bassa. F o r some reason n o t 
exp la ined th e  Bassa changed her b e rth  on the  
i6 th  M ay. T h is  second b e rth  also was n o t a 
reg u la r b e rth  o f e ith e r the  Com pania M e rca n til 
A rg e n tin a  o r E . H a rd y  and Co. D u r in g  the  
period fro m  the  4 th  to  the  19 th  M ay, in c lu d in g  
the  q u a n tity  loaded on the  Bassa, the  Com”  
pania M e rca n til A rg e n tin a  shipped 19,167 tons 
fo r the  charterers and 3549 tons fo r  o th e r 
buyers. D u r in g  the  pe riod  fro m  the  4 th  M ay  
to  the  24 th  M ay  E . H a rd y  and Co. shipped 
the  q u a n tity  loaded on th e  Bassa, 2303 tons 
fo r  the  charterers, and 5670 tons fo r  o ther 
buyers.

O f the  34,120 tons o f  w heat de live rab le  on 
the  16 th  A p r i l b y  E . H a rd y  and Co. to  the  
charterers, 10,000 tons had been purchased 
fro m  E . H a rd y  and Co. in  M arch and 15,000 
tons in  A p r i l.  The pos ition  fro m  th e  16 th  A p r i l,  
when the  Bassa was ready  to  load , u n t i l  the  
24 th  M ay, when she fin ished load ing , o f the  
charterers and o f the  o th e r firm s fro m  whom  
th e y  had purchased w hea t was n o t p roved. 
F rom  docum ents su b m itte d  b y  th e  charterers 
i t  appeared th a t  between the  5 th  M arch , a few  
days before the  s tr ik e  began, and the  24 th  M ay 
148,724 tons o f w heat had been shipped by
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various m erchants on be ha lf o f the  charterers 
a t B ah ia  B lanca  in  eighteen steamers ( in 
c lu d in g  th e  Bassa) a ll o f  w h ich  a rr iv e d  on o r 
a fte r  the  5 th  M arch . O f these, s ix  sailed in  
A p r i l and the  rem a in ing  tw e lve  in  M ay  on o r 
before the  24 th  M ay. There was no in fo rm a tio n  
as to  w h ich  o f th e  o th e r seventeen steamers 
had (like  the  Bassa) cargo to  discharge o r as to  
th e  dates when th e y  were ready to  load . None o f 
the  seventeen steamers was in  p o r t as long  as 
th e  Bassa, b u t  w ith  fo u r exceptions th e y  m ay 
have been ready to  load  before th e  Bassa was 
ready.

D u rin g  w h a t is called the  rush season fo r the  
e x p o rt o f g ra in  the  ra ilw a ys  su p p ly ing  B ah ia  
B lanca  are a lways w o rk in g  a t v e ry  h igh  pres
sure, and th e  dem and fo r  ra ilw a y  wagons is 
always v e ry  great. I n  1920 th is  pressure was 
increased b y  the  de lay in  tra n s it  d u rin g  the  
s tr ik e  o f the  p o r t labourers a t B ah ia  B lanca, 
and b y  the  demands fo r  wagons fo r  tra ffic  
o th e r th a n  g ra in , p a r t ic u la r ly  fo r  th e  tra n s p o rt 
o f wood fue l th e n  u rg e n tly  requ ired  b y  the  
ra ilw a y  companies themselves and b y  consumers 
such as p u b lic  u t i l i t y  com panies. The resu lt 
was th a t  a fte r  the  s tr ik e  o f p o r t  labourers a t 
B ah ia  B lanca  ended the  ra ilw a y  companies were 
unable to  cope w ith  the  demands made upon 
th e m  fo r  ra ilw a y  wagons fo r  the  carriage o f 
w hea t and the re  was considerable de lay in  the  
sup p ly  o f the  wagons and special tra in s  asked 
fo r  b y  the  m erchants. The ra ilw a ys  w orked 
to  the  fu l l  e x te n t o f th e ir  capacities and there  
were no obstructions o r stoppages on th e  ra i l
ways a t a n y  m a te ria l dates.

I t  was contended fo r  th e  charterers th a t  
the re  were some s trikes a t u p -c o u n try  s ta tions 
o f m en em ployed b y  th e  m erchants to  load 
w heat on the  ra ilw a y  wagons. Such strikes 
when th e y  to o k  place W'ere o f v e ry  sho rt 
d u ra tio n . I t  was n o t proved th a t  an y  such 
s tr ik e  had in  fa c t de layed th e  lo ad ing  o f the  
Bassa.

A lth o u g h  the  ce rtifica te  o f th e  B ah ia  B lanca 
Cham ber o f Commerce set o u t above ce rtifie d  
th a t  a s ta te  o f force majeure  existed a fte r  the  
end o f the  s tr ik e  on the  5 th  A p r i l,  up  to  and 
in c lu d in g  the  20 th  A p r i l,  m erchants were busy 
lo ad ing  steamers fro m  the end o f the  s tr ike , 
and i t  was n o t p roved  th a t  b y  reason o f the  
s tr ik e  and th e  a fte r  effects the reo f, th e  cha r
terers were preven ted fro m  load ing  the  Bassa 
a t the  c h a rte r-p a rty  rates o f 500 tons per day 
fro m  th e  tim e  th a t  she was ready to  load.

S ub ject to  the  o p in ion  o f the  co u rt the  
um p ire  aw arded th a t  the  charterers were liab le  
to  the  owners fo r  n ineteen days tw e lve  hours 
dem urrage, o r 5135b 6s. 6d., and he aw arded 
acco rd ing ly  th a t  the  charterers should pa y  
th a t  sum  to  th e  owners. The question  fo r  the  
op in ion  o f the  c o u rt was w he the r on th e  tru e  
con s tru c tion  o f the  c h a rte r-p a rty  and on the  
facts sta ted , th e  aw ard  was r ig h t  o r w rong.

R. A  W righ t, K .C . and V an Breda  fo r  the  
charterers.

S tua rt Bevan, K .C . and P r it t  fo r  the  owners.

Roche, J .— T h is  is a case s ta ted  b y  aa 
um p ire . The um p ire  b y  his aw ard  awarded 
th e  shipowners a sum  o f 5135b 6s. (id., being 
nineteen and a h a lf  days’ dem urrage, to  which 
he he ld  the  owners o f  th e  Bassa were en titled  
in  respect o f a ce rta in  de ten tio n  o r de lay 06 
th e  Bassa in  load ing  a cargo o f g ra in  a t Bahi® 
B lanca  in  the  A rge n tin e  R e pu b lic  in  th e  y ear 
1920. The aw ard  o f th a t  sum  o f demurrage 
to  the  shipowners in v o lv e d  the  re je c tio n  E  
th e  um p ire  o f a con ten tio n  o f the  charterers 
th a t  th e y  were p ro tec ted  fro m  l ia b i l i t y  to  Pa'  
dem urrage b y  reason o f the  te rm s and oper®' 
t io n  o f th e  exceptions clause appearing 
clause 28 o f the  c h a rte r-p a rty  da ted the  l«Ith 
M arch  1920 w h ich  regu la ted  the  re la tions 0 
th e  parties the  one to  th e  o th e r in  connecton 
w ith  th is  load ing . The clause has been read 
several tim es and i t  is su ffic ien t to  say th a t i 
p ro v id ed  th a t  i f  the  cargo cou ld  n o t be load® 
b y  reason o f ce rta in  specified causes, whip 
inc luded  obs truc tions  o r stoppages beyond tn  
con tro l o f th e  charterers on th e  ra ilw ays  or 1,1 
th e  dock o r o th e r lo ad ing  places, the  tim e  f ° r 
load ing  should n o t coun t d u rin g  the  continuance 
o f such causes, and b y  a fin a l sentence th  
clause p ro v id ed  th a t  “  in  case o f an y  de lay E  
reason o f the  before-m entioned causes 
c la im  fo r  damages o r dem urrage sha ll be mad 
b y  the  charte rers ’ receivers o f the  cargo 0 
owners o f the  steam er.”

N o w  w h a t happened, as found  b y  the  case» 
is s h o r tly  as fo llow s. The no tice  o f reading 
o f  th is  sh ip  th e  Bassa was n o t g iven  u n t il t  
16 th  A p r i l and the  lo ad ing  tim e  began, i f  ^  ̂
exceptions clause was n o t in  operation» 
m id n ig h t on th e  16 th  A p r i l  and exp ired  on t  
4 th  M ay. The lo ad ing  was n o t begun 1,61 
a fte r  the  period  o f load ing  had exp ired, and 
was n o t fin ished u n t il the  2 4 th  M ay, aI , l e 
respect o f th e  tim e  between th e  4 th  and  ̂
24 th  M ay  occurred the  pe riod  in  respect ^ 
w h ich  dem urrage was c la im ed and alio"''6 ^ 
E a r lie r  th a n  the  16 th  A p r i l  the re  had been  ̂
s tr ik e  o f persons m a te ria l to  lo ad ing  i n , r 
p o r t  o f B ah ia  B lanca , and i t  appears fro m  0*_ 
find ings th a t  the re  was in  consequence o f t  
and perhaps o th e r causes a ce rta in  c o n g e s t^  
o f steamers in  the  p o r t,  w hereby th e  B a s s a  , 
n o t even get in to  b e rth  u n t il a f te r  the  Pe 
o f load ing  w h ich  I  have described had 
p ired  ; b u t a t th e  same tim e  n o t o n ly  was a 
s tr ik e  over b y  the  16 th  A p r i l,  b u t there lh, 
f in d in g  in  the  case, a t the  end o f PAT'^ \ \  
the reo f, th a t  “  the  ra ilw a ys  w o rked  to  the 
e x te n t o f th e ir  capacities and the re  were ^  
obstructions o r stoppages on th e  ra ilw ays ,a 
a n y  m a te ria l da tes.”  I  th in k  M r. V an B 
was r ig h t  in  saying, in  the  course 01 fS, 
a rgum en t on be ha lf o f  the  c h a rt6 £. 
th a t  b y  “  m a te ria l dates ”  the  u llV,rii- 
means th e  dates on and a fte r  the  16th  V I’ v_ 
and th a t  in  a sense th a t  is a fin d in g  n o t n,e ,j0ji 
o f  fa c t b u t also o f in ference, o r a deci ^  
on a m a tte r  o f con s tru c tion , nam ely as 
dates are m a te ria l to  consider in  d e c id im ^e  
to  the  scope and d u ra tio n  o f clause 28 0 
con tra c t.
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Those being the  facts, tw o  con ten tions, o r 
?n<; con ten tio n  supported  on tw o  grounds, 
i f Y e been raised on the  p a r t o f the  charte rers. 
" is said on th e ir  beha lf th a t  th is  clause 28 is 

.* such a scope as to  cover n o t m ere ly  the  load- 
a t the  dock o r load ing  place, b u t the  

operation w h ich  is indispensable to  load ing  in  
case such as th is , nam e ly  the  b r in g in g  o f the  

Cargo to  the  lo ad ing  place ; in  o th e r words, 
is a con ten tio n  th a t  th e  ope ra tion  o f the  

*aUse has a scope o r ac tio n  in  p o in t o f space 
tK er th a n  such clauses as a ru le  have. N ow  
nat con ten tio n  was raised in  a case w h ich  
ealt w ith  th is  c h a rte r-p a rty  w h ich  I  am  

Y^Usiderirfg, nam elv B righ tm an  v . Bunge y  
< °*n (ante, p . 423 ; 132 L . T . R ep. 188 ;
|  924) 2 K .  B . 619). The decision o f the  
jOUrt o f A ppea l, d iffe rin g  from  a decision o f 
ae la te  M r. Justice  Bailhache was adverse 

th ^ lc charte rers. The grounds on w h ich  
aat adverse ju d g m e n t was founded are, 
s to  p a rt o f the  grounds, v e ry  m a te ria l. The 

?io und on  w h ich  Bankes, L .J .  based h is decision 
s no t m a te ria l and does n o t arise in  the  present 

A ri6’ ^ Ut ^he grounds on w h ich  S c ru tto n  and 
tK in , L .J J .  rested th e ir  judgm en ts  are, in  m y  
P 'aion, v e ry  re leva n t to  th e  present case, and
though i t  is possible to  m ake re fined d is 

sections o f  fa c t between the  case th a t  was then  
ader considera tion  and th e  case w h ich  is here 
Uder consideration, ye t I  am  unable to  make 

t , y  sensible o r sub s tan tia l d is tin c tio n  between 
: e tw o  cases. I  th in k  th a t  the  Lo rds Justices 

tended to  ho ld , and d id  ho ld , th a t  th is  clause'vas in  the  circum stances, w h ich  as I  say I  am
Uable re a lly  to  d is ting u ish  fro m  the  present 

cumstances, a clause w h ich  operated and was 
t l^ u n e d  in  space to  the  p o r t o f load ing , and 
^e te fo re , w he the r I  agree w ith  th a t  decision 
^  no t is q u ite  im m a te ria l ; i t  is a decision 
f  . ,ch  I  ough t to  fo llo w  and w h ich  I  propose to  
H ° w - I  am  to ld  th a t  the  case o f B righ tm an  v .

y  B o rn  (ub i sup.) w i l l  p ro b a b ly  be con- 
e eted b y  a t r ib u n a l even h igher th a n  the  

Urt o f A ppea l. I f  so, then  th is  decision o f 
v w h ich  fo llow s the  decision o f B righ tm an  
sa ^ UnSe y  B orn , can be reconsidered a t the  

tim e , and there  I  propose to  leave the  
a fte r.

( j i^ u t  the re  is ano the r p o in t to  w h ich  I  
,js e°ted  the  a tte n tio n  o f counsel : a p o in t w h ich  
^  no t covered b y  th e  decision in  B rig h tm an  v . 
thi<nf C y  B orn  (ub i sup.), b u t a p o in t w h ich  I  
I j jh k  is re a lly  fa ta l to  th e ir  con ten tion  here. 
°au 6 case B righ tm an  v . Bunge y  B o rn  th e  
cu Se com Pla incd o f, o r re lied upon b y  the  
op nerers as excusing the m  was c e rta in ly  in  
qllera t i°n  d u rin g  the  lay-days. The o n ly  
by sK °n  was w hethe r i t  was a cause covered 
cau°r  " ‘th in  the  exceptions clause. H ere, the  
th eSe re ‘ 'ed upon, nam ely , the  ob s tru c tion  on 
pa ra ilw a y , was n o t in  opera tion  d u rin g  any 
1(;, , ° f  the  la y  period , th a t  is to  say a fte r  the  
Op A p r i l,  and i t  can o n ly  be said to  be in  

a t the  m a te ria l t im e  i f  you  g ive to  
ip Se 28 an extension n o t in  p o in t o f space b u t 
per.P°'r|t  o f t im e , and extend  th e  m a te ria l 

l0d to  th e  pe riod  before the  lay-days ever 
v on. X V I . ,  N . S.

began a t a ll, and enable the  charterers by  
reason o f such extension to  say : Because the 
s tr ik e  was in  opera tion  before the  16 th  A p r i l 
and in  consequence w o rk  was de layed, o r the  
ob s tru c tion  on the  ra ilw a y  was in  existence 
before th e  16 th  A p r i l,  as the  case m a y  be, 
there fore  the re  is de lay now  ; o th e r ships 
w h ich  w o u ld  have been loaded i f  th ings  had 
gone r ig h t  and there  had been no s tr ik e  and 
no ob s tru c tion  are s t i l l  here, and, acco rd ing ly , 
b y  reason o f the  opera tion  o f  these causes a t 
the  ea rlie r period, we, the  charterers, are 
p ro tected  d u rin g  the  pe riod  o f the  load ing 
a fte r  the  16 th  A p r i l.

In  m y  ju d g m e n t th a t  extension in  p o in t o f 
t im e  is n o t w arran ted  by  the  language o f 
clause 28. The p rov is ion  is th a t  in  the  case o f 
ce rta in  specified events occu rring , the  tim e  fo r 
lo ad ing  (m eaning, I  th in k ,  the  tim e  a fte r  the  
no tice  o f readiness and the  o th e r m a tte rs  neces
sary  as precedents to  the  beg inn ing o f the  la y 
days have operated) sha ll n o t coun t d u rin g  the  
continuance o f such causes ; no t, as the  cha r
terers o f necessity m ust have i t  fo r  th e ir  own 
purposes, d u rin g  the  continuance o f the  resu lts 
o f such causes, o r the  resu lts o f such causes as 
have been enum erated above. In  those c ircu m 
stances, th a t  seems to  me to  be ano the r and no t 
less fa ta l ob jection  to  the  a rgum ent and con
te n tio n  o f the  charterers th a n  th a t  a fforded by  
the  decision o f the  C ourt o f Appea l in  B rightm an  
v . Bunge y  B orn  (sup.). On those grounds, 
there fore , I  decide, in  answer to  the  question 
su b m itte d  to  me b y  th e  um p ire , th a t  in  the  
op in ion  o f the  c o u rt, on the  tru e  construc tion  
o f the  ch a rte r-p a rty  and on the  facts s ta ted  in  
the  special case, the  aw ard o f the  um p ire  is 
r ig h t.

I  w o u ld  o n ly  add one o th e r w ord . A lth o u g h  
i t  appears to  have been m entioned in  the  
course o f the  a rb itra t io n  i t  is n o t a m a tte r  w h ich  
finds an y  p a r t in  the  aw ard o r the  special case 
o r in  the  a rgum ent before me, to  consider 
w hether, i f  the  necessary facts had been proved, 
the  congestion o f ships w h ich  is a lluded  to , 
tho ugh  n o t found , in  the  case, was due to  the  
s tr ik e  w h ich  had ex is ted before th e  16 th  A p r i l,  
and w hether, i f  th a t  fa c t were p roved , th a t  was 
an ob s tru c tion  in  th e  docks o r load ing  places 
w ith in  th e  m eaning o f clause 28, and w hether 
b y  reason o f those facts th e  charterers were 
pro tected . T h a t p o in t d id  n o t arise c ith e r in  
the  special case o r in  th is  ju d g m e n t, and con
sequently  is n o t decided.

A w a rd  in  fa v o u r of
the owners upheld.

S olic ito rs fo r  the  charterers, Bichards  and 
B utle r.

Solic ito rs fo r  the  owners, Lawrence, Jones, 
and Co.

O O O
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Adm.] T h e  Ce d e r ic . [A d **.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

M arch  26, M a y  16, 19, 20, and J u ly  25, 1924. 
(Before S ir Henry Duke, P.)

The Cederic. (a)
C o llis ion— N a rrow  waterway— Overtaken sh ip—  

Increase o f speed due to engines developing 
capacity  —  “  Keep course and speed ” —  
Regulations fo r  P reventing Collis ions at Sea, 
art. 21.

A  vessel passing down a narrow  waterway held 
not to have fa ile d  to keep her speed as required 
by art. 21 o f the Regulations fo r  Preventing  
Collis ions at Sea, by reason merely o f her 
speed increasing ow ing to the development 
o f the capacity o f her engines a fte r being p u t  
f u l l  speed ahead, and held not to be bound 
in  these circumstances, upon becoming aware 
that a speedier vessel is  ga in ing  upon her, to 
d im in ish  her speed or to keep i t  at a reduced 
rate in  order that the speedier vessel m ight pass 
her.

Action for damage by collision.
The p la in t if fs ’ vessel M a r  de Ir la n d a  was 

in  co llis ion  w ith  the  defendants’ vessel Cederic 
on  the  11 th  Feb. 1923 in  the  R iv e r  O die l, 
Spain, a t a p o in t some fo u r o r five  m iles be low  
L a  Cascajera. The O die l is a t id a l r iv e r  ap 
proached fro m  the  sea over a sand ba r. There 
are extensive sand banks over the  low er p a rt 
o f its  course. F ro m  a b o u t h a lf  w a y  between 
L a  Cascajera and the  place o f  co llis ion  and 
fro m  the  la t te r  p o in t seaward, the  navigable 
channel is narrow ed b y  sand banks th e  e x te n t 
o f w h ich  varies fro m  t im e  to  t im e . A t  abou t 
one and  a h a lf  m iles above th e  place o f co l
lis io n  the  deep w a te r channel becomes g re a tly  
reduced in  w id th .

The fac ts  and argum ents o f counsel fu l ly  
appear fro m  th e  ju d g m e n t o f the  President.

A r t .  21 o f the  R egu la tions fo r  P reve n tin g  
Collis ions provides :

W h e re  b y  a n y  o f  these ru le s  one o f  tw o  vessels 
is  to  keep o u t  o f  th e  w a y , th e  o th e r  s h a ll keep h e r 
course an d  speed.

A r t .  24 provides :
N o tw ith s ta n d in g  a n y th in g  co n ta in e d  in  these 

ru le s , a n y  vessel o v e r ta k in g  a n y  o th e r, s h a ll keep 
o u t  o f  th e  w a y  o f  th e  o v e rta k e n  vesse l. . . .

Stephens, K .C . and  E . A y lm e r R igby  fo r  the  
p la in tiffs .

Bateson, K .C . and A lfre d  B u c k n ill fo r  the  
defendants.

Reference was made to  :
The Roanake, 11 Asp. M a r. L a w  Cas. 253 ;

99 L .  T . H ep. 78 ; (1908) P . 231 ;
The Echo, 14 Asp. M ar. L a w  Cas. 142 ; 

117 L .  T . R ep. 345 ; (1917) P . 132.
C ur. adv. vu lt.

S ir Henry Duke, P . (read by H i l l ,  J .) .—  
T h is  ac tio n  arises o u t o f a co llis ion  w h ich

(o) Reported b y  G e o f f r e y  H u t c h in s o n , Esa., Barrister-
at-Law.

occurred on th e  m orn in g  o f the  11 th  Feb- , 
in  the  R iv e r  O die l between th e  p la in tin  
s team ship M a r  de Ir la n d a  and th e  defendants^ 
steam ship Cederic w h ile  those vessels 
proceeding laden, th e  M a r  de Ir la n d a  f r ° 
H u e lva  to  B ordeaux and th e  Cederic i f 0 , 
H u e lva  to  G hent. The  M a r  de Ir la n d a  is 1 
3080 tons n e t reg is ter and 339ft. long  ; * 
Cederic is 4101 tons gross reg is ter and 323* • 
long . The M a r  de Ir la n d a  is capable o l 
m a x im u m  speed o f ab ou t 8 k n o ts  and t  
Cederic o f  a m a x im u m  speed o f abou t • * 
kno ts . A t  th e  tim e  o f the  co llis ion  th e  draug 
o f each vessel was a b o u t 2 4 ft.  ,

On th e  m orn ing  o f  the  11 th  Feb. 1923 
M a r  de Ir la n d a ,  proceeding d o w n -rive r 
H u e lva , passed the  Cederic w h ile  th a t  vess 
was s t i l l  a t  he r anchorage o ff L a  Cascaje*  ̂
some fo u r o r five  m iles above the  place w i®  
th e  co llis ion  occurred. The M a r  de I r â. et 
proceeded a t h a lf  speed in  th e  usual down-r*v  
channel u n t i l  she was passed a t a b o u t a *** 
be low  L a  Cascajera b y  a sm a ll steamship» 
Vicente F erre r. The M a r  de Ir la n d a ,  at j  
passing th e  Vicente Ferrer, p u t  he r engines
fu l l  speed ahead and g ra d u a lly  increased «
speed fro m  ab ou t s ix  kno ts  to  seven and a l*a ’ 
o r perhaps e igh t. The Cederic, as soon as 
m aste r and p i lo t  became aw are o f the  
Ir la n d a 's  s lower speed, shaped to  pass ** , 
T hey  proposed to  pass on he r p o r t  side ® e 
proceeded safe ly w ith  th a t  in te n t  u n t il 
Cederic had d ra w n  ahead o f th e  M a r  de I r ' n 
to  the  e x te n t th a t  th e  stem  o f the  M<lT  ̂
Ir la n d a  was ab ou t abreast o f the  a fte r  n* 
o f th e  Cederic. Then  th e  vessels co^
T he distance between the  vessels a t th a t  L  ^  
is in  d ispu te  between the  pa rties  and the la J  
w h ic h  produced th e  co llis ion  are th e  subjec 
the  present ac tion .

[The learned P resident th e n  considered all®»^, 
tions  o f negligence w h ich  are n o t m ateria  
the  p o in t reported , and con tinued  :] .

I  fin d  in  p o in t o f fa c t th a t  the  Cederic 
a speed o f  n ine  k n o ts  a t  a p a r t  o f the  r L ti 
where th e  w a te rw a y  was less th a n  25 ^ 
w ide and w hen she was as near the  east b s 
as she cou ld  ven tu re  to  go, proceeded to  P ^  
th e  M a r  de Ir la n d a  a t  no m ore th a n  1 u gj,e 
d istance ; th a t  th e  M a r  de I r la n d a  a fte r ^  
passed B u o y  N o . 7 k e p t a d ire c t heading f 
B u o y  N o . 5 w ith  th a t  buoy  s lig h tly  rd 
s ta rboard  bow  ; th a t  she d id  n o t starb ^¡j 
he r he lm  ; th a t  her engines were d u r in g ^ 9t  
th is  t im e  k e p t a t f u l l  speed ahead ; and 
v e ry  s h o rtly  before the  co llis ion  she had ® .je 
reached he r m ax im um  effective  speed. "  
the  Cederic under these circum stances -0p 
passing th e  M a r  de Ir la n d a , the  c°  r jgl 
occurred. The Cederic was a t th e  m® ^ ^  
tim es an o v e rta k in g  ship and the  M  j^ d  
Ir la n d a  an ove rta ken  ship. The Cederic p 
upon her an ob lig a tio n  unde r ru le  24 to 
o u t o f the  w a y  o f th e  M a r  de Ir la n d a ■ ep 
la tte r  vessel was requ ired  b y  reg. 2 l  to  
her course and speed. ea*s

A p a r t fro m  legal considerations i t  a i’P of 
to  me th a t  the  conduct o f those in  cba*»
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Cederic in  pressing fo rw a rd  to  pass the  
W ar de Ir la n d a  in  the  reach o f the  r iv e r  where 
. e co llis ion  occurred was im p ru d e n t and, 
Jhdeed, reprehensible. F o r some reason w h ich  
<h <I n o t appear, the  p ilo t  o f the  Cederic was n o t 
called o r exam ined, b u t upon the  facts as th e y  
stand he, kno w in g  th e  cha racter and na rrow  
p*dth o f the  channel, pressed on w ith  the  
Cederic to  pass an o the r la rge steam ship when 
according to  the  Cederic’s accoun t he could 
°a ly  do so b y  com ing close to  the  b a nk  on the  
^ast  side and w hen those on board  th e  Cederic 

ere w e ll aware o f the  in te n tio n  o f the  p ilo t  
a^d m aster o f the  M a r  de Ir la n d a  n o t to  depart 
r °m  th e  course on w h ich  th e y  were proceeding 
a as to  g ive  w a y  to  th e  Cederic. T he  m aster 

, 1 the Cederic suggested in  his evidence th a t  
efore and a t the  co llis ion  the  M a r  de Ir la n d a  
as the  o v e rta k in g  sh ip  and ough t there fore 

0 keep o u t o f h is w ay. The suggestion does 
. ° t  ca ll fo r  serious consideration. The de- 
®adants had indeed pleaded to  the  co n tra ry  

effect
P ritnd  facie , th e  Cederic was to  b lam e fo r 

J*c co llis ion . I t  is n o t necessary to  de term ine 
aether her fa ll in g  o ff to  s tarboard  was due 

j °  helm  ac tio n . H a v in g  regard to  the  po s ition  
, " In c h  she was, in  close p ro x im ity  to  the  

P i°a* on th e  eastern side o f the  channel, the  
der B re th re n  advised me th a t  be ing near the  

i ank  and “  sm elling  the  b o tto m  ”  she m ay 
ave sheered. I f  he r fa il in g  o ff was n o t due to  
a,s cause, i t  appears to  me an in ev ita b le  

^ ^e lusion th a t  he r he lm  was p u t to  p o r t 
j ecause o f  her close approach to  th e  bank . B u t 

Accept th e  v ie w  o f th e  E ld e r B re th re n .
I n the  v ie w  I  to o k  o f the  facts a t the  hearing, 

should have fe lt  no d if f ic u lty  in  g iv in g  ju d g - 
U ' r,t  th e n  fo r  the  p la in t if fs , had i t  n o t been 
■, at  a p o w e rfu l a rgum en t o f M r. Bateson on 

e defendants’ be ha lf was d irec ted  to  establish 
^ a t  upon the  tru e  v ie w  o f th e  case th e  M a r  

ir la n d a ,  be ing an ove rtaken  ship, fa iled  to  
®eP her course and  speed and the re by  b ro u g h t 

' " d  the  co llis ion . M r. Bateson cla im ed to  
• ablish th a t  th e  M a r  de Ir la n d a , a fte r  becom- 

an ove rtaken  ship, su b s ta n tia lly  increased
speed and th a t  she caused o r co n trib u te d  

the co llis ion  b y  he lm  ac tio n  taken  ju s tto

¿ 'O le  the  co llis ion . H e  argued th a t,  i f  th e  
si ar de Ir la n d a  had proceeded a t th e  speed 
h e had w hen th e  Cederic began to  ove rhau l 
a the  Cederic cou ld have passed in  safe ty 
th- ^hat she w ou ld  have done so in  the  events 
th , happened b u t fo r  la te r he lm  ac tio n  o f 
pa W ar de Ir la n d a . H e  re lied  also upon 
pi,Ssages in  the  evidence to  show th a t  the  
■ °e o f  co llis ion  was w e ll over on the  east. -  11 c u m s iu n  w a s  w e n  o v e r  o n  m e  c a s t

e- As to  th e  place o f co llis ion  I  have had no 
Pil lta t io n  in  accepting  the  evidence o f the  
, ^ ° t  and helm sm an o f the  M a r  de Ir la n d a . 
ac 'to th e  charge o f im p rope r he lm  ac tio n  I  
° n,ePt the  evidence o f th e  same p ilo t .  The 
Co,y  P a rticu la r in  w h ich  th e  M a r  de Ir la n d a  
tha t said n o t to  have k e p t her speed was 
y 1( t  fo r  tw e n ty  m inu tes  o r thereabouts before 
et)w. co llis ion  her speed was increasing as her 

a r,es developed th e ir  cap ac ity  a fte r  being

p u t a t fu l l  speed ahead. I t  w ou ld  seem to  me 
unreasonable to  tre a t th is  developm ent o f 
speed as a fa ilu re  to  keep th e  sh ip ’s speed and 
there fore a breach o f reg. 21. N e ithe r upon 
the  w o rd in g  o f the  regu la tion , n o r upon the 
a u th o r ity  o f an y  decision o f w h ich  I  am  aware, 
am  I  prepared to  ho ld  th a t  a vessel go ing dow n
r iv e r  in  a stream  lik e  the  O die l is bound, upon 
becom ing aware th a t  a speedier vessel is ga in ing 
upon her, to  d im in ish  her speed o r to  keep i t  
a t  a reduced ra te  in  order th a t  the  speedier 
vessel m ay  pass her. M oreover, th e  M a r  de 
I r la n d a  was proceeding a t fu l l  speed ahead, 
tho ugh  she had n o t developed her fu l l  ra te  o f 
speed, when th e  Cederic was tw o  m iles behind 
her, and those on board  the  Cederic were 
aware th a t  th e  speed o f the  M a r  de Ir la n d a  
was increasing and th a t  she w o u ld  n o t g ive 
w a y  to  th e  Cederic some m inu tes before th e y  
decided to  pass her in  the  na rrow  reach near 
B u o y  N o. 5. The co llis ion  resu lted fro m  th e ir  
decision to  take  th is  im p rope r course a t a 
t im e  w hen th e  Cederic was w e ll aste rn  o f the  
M a r  de Ir la n d a  and a s lig h t red uc tio n  o f her 
own speed fo r  abou t a q u a rte r o f an ho u r 
w ou ld  have b ro u g h t her safe ly to  th e  crossing 
o f the  ba r.

I  have n o t a tte m p te d  to  define the  p o in t o f 
t im e  a t w h ich  w ith  re la tio n  to  each o th e r the  
Cederic became an o ve rta k in g  sh ip  and the  
M a r  de Ir la n d a  an ove rtaken  sh ip  w ith in  the  
m eaning o f the  regu la tions. A  t im e  when 
these re la tionsh ips c le a rly  existed was when the  
Cederic be ing s t i l l  astern o f the  M a r  de Ir la n d a  
was proceeding a t her superio r speed in  o rder 
to  pass. N o  d o u b t the  Cederic cou ld  a t some 
ea rlie r p o in t o f t im e  and perhaps su b s ta n tia lly  
ea rlie r have been c o rre c tly  described as ove r
ta k in g  th e  M a r  de Ir la n d a . I  have d iff ic u lty , 
however, in  seeing how  the  la tte r  vessel could 
a t an y  su b s ta n tia lly  ea rlie r t im e  be described 
as “  ove rtaken .”  U pon the  facts as I  find  
the m  th is  question o f a precise p o in t o f t im e  
seems to  me to  be in  th is  case o f no considerable 
im portance.

F o r th e  reasons I  have s ta ted I  h o ld  the  
Cederic to  have been alone to  b lam e fo r  the  
co llis ion  ; and there  w i l l  be ju d g m e n t accord
in g ly -

S o lic ito rs fo r the  p la in tiffs , Thomas Cooper 
and Co.

Solic ito rs fo r  the  defendants, Ince, Colt, 
Ince, and Roscoe.

J u ly  23, 24, and  30, 1924.
(Before H i i x , J .)

The Grit, (a)
Damage at berth— In v ita tio n —-No charge fo r  

the use o f the w h a rf— Cargo carried fo r  
shipm ent over the wharf-owner's ra ilw a y  fo r  
freight, received by the wharf-owner— W harf- 
owner not the owner o f the bed o f the rive r—  
L ia b il i ty  fo r  damage caused by ly in g  aground 
on u n fit  berth— Berth not reasonably f i t — D u ty

(a )  Reported b y  G e o f f r e y  H u t c h in s o n , E s q . ,  Barrister-
at-Law.
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o f the wharf-owner to w a rn  the owners o f vessels 
through the ir agents o f the u n fit condition o f 
the berth— Knowledge o f the agent that the berth 
was un fit.

The p la in t if fs ' vessel was damaged by tak ing  the 
ground at the berth at the defendants' w harf. 
The defendants, who were a ra ilw a y  company, 
were not the owners o f the berth, but were the 
owners o f the w harf. They made no charge fo r  
the use o f the w harf, but cargoes shipped from  
i t  were carried to the zvharf along the ir ra ilw a y , 
and they received the fre igh ts  fo r  such carriage. 
Arrangements fo r  shipm ent were made between 
the defendants' stationmaster, at the ir station  
a d jo in ing  the w h a rf to which the cargoes fo r  
shipm ent were consigned, and an agent who 
acted fo r  both the p la in t if fs  and shippers, and  
who had an office on the w harf. I t  appealed  
that th is  agent was at one tim e aware o f the 
conditions on the berth which subsequently 
caused the damage, and had warned the de
fendants o f the ir existence. Since such w arn ing  
had been given, soundings had been taken by the 
defendants, but they had fa ile d  to reveal the 
obstruction in  the berth by which the p la in t if fs ' 
vessel was afterwards damaged.

H eld, (1) that the defendants' servants agreed to 
the sh ip  loading at the w harf, and that the sh ip 
owner was therefore not a mere licensee, but was 
using the w harf, both fo r  h is own benefit and  
fo r  that o f the defendants, because the defendants 
earned the fre ig h t fo r  the land carriage o f the 
cargo; and that the defendants were therefore 
liable i f  they had fa ile d  to take reasonable care 
to see that the berth was safe, o r to give w a rn ing  
o f the ir fa ilu re  so to do. The l ia b il ity  o f the 
defendants to the p la in t if fs  was not affected by 
the fa c t that dues were not charged and that the 
w h arf was not a profitable p a r t o f  the de
fendants ' undertaking : (2) that although the 
knowledge o f the p la in t if fs ' agent o f the state 
o f the berth m ight have relieved the defendants 
o f the ir du ty to w arn  the p la in t if fs  o f its  unsafe 
state, in  the circumstances the agent was entitled  
to assume that the defendants were satisfied 
by the ir soundings that the berth was reasonably 
safe, and that the p la in t if fs  were therefore 
entitled to be warned through the ir agent that 
th is  was not the case.

The p la in t if fs  were th e  owners o f  the  m o to r 
barge G rit, and the  defendants were the  London  
and N o rth -E a s te rn  R a ilw a y  C om pany, who 
were th e  owners o f a w h a rf a t K ea db y, on the  
R iv e r T re n t. I t  was alleged th a t  th e  p la in t if fs ’ 
vessel was dam aged b y  ta k in g  th e  ground  a t 
the  w h a rf a t K ea db y  on th e  n ig h t and ea rly  
m orn ing  o f the  21st and 22nd A ug . 1923, 
ow ing to the  presence o f large stones on the  
be rth . The defendants charged no dues fo r  
th e  use o f the  w h a rf, b u t  cargo shipped fro m  
i t ,  in c lu d in g  the  cargo shipped in  the  p la in t if fs ’ 
vessel, was b ro ug h t ove r th e  defendants’ 
ra ilw a y , fo r  w h ich  th e  defendants received 
fre ig h t. The defendants had no offic ia ls on the  
w h a rf, b u t th e ir  ra ilw a y  s ta tio n  a t K e a d b y  
ad jo ined  the  w h a rf. A  M r. W h a rto n , who was 
co llec to r o f dues fo r  the  H u m b e r Conservancy

[AdM-

a t K ea db y , and w ho had an office on th e  w harf’ 
acted as agent fo r  the  p la in t if fs  and fo r  the i 
shippers, and made th e  necessary arrangemen 

fo r  th e  G rit  w ith  the  defendants’ station 
offic ia ls .

The facts and argum ents fu l ly  appear fron 
th e  ju d g m e n t.

Raeburn, K .C . and Dum as  fo r  th e  p la in t if f6-
Bateson, K .C . and John B . A s p in a ll fo r  tk f  

defendants.
Reference was made to  the  fo llo w in g  cases • 

The M oorcock, 6 Asp. M a r. L a w  Cas. 3^3 ’ 
60 L .  T . R ep. 654 ; 14 P rob . D iv .  64 ; 

The Bearn, 10 Asp. M ar. L a w  Cas. 20® > 
94 L .  T . R ep. 265 ; (1906) P . 48 ; 

M ersey Docks Trustees v . Gibbs, 18® ’ 
14 L .  T . R ep. 677 ; L .  R ep. 1 H . L - 93 ’ 

S m ith  v . B auer and Sons, 65 L .  T . R el ' 
467 ; (1891) A . C. 325 ; 5

Bauer v . James, B ros., and Sons, >■* 
L .  T . R ep. 414 ; (1921) 2 K .  B . 674.

C ur. adv. vvM-

J u ly  30, 1924.— Hill, J .— The p la in tiffs  
th e  owners o f the  m o to r barge G r i t ; th e  defe f 
dants ow n a w h a rf a t K ea db y  on th e  R lV 
T re n t. The p la in t if fs  com p la in  th a t  b y  re*®0̂  
o f in eq ua litie s  in  th e  b e rth  a longside th e  w h* 
on w h ich  the  G rit to o k  th e  g ro un d  a fte r  J* 
lo ad ing  was com ple ted on the  evening o f , 
21st A ug . 1923, the  G rit  rece ived damage ; a .p 
th e y  con tend th a t  th e  defendants fa iled  ^  
th e ir  d u ty  to  th e  p la in t if fs  as regards the  saw 
o f th e  be rth . D efendants deny th a t  the  b  
susta ined damage in  the  b e rth  and deny 
the  b e rth  was u n f it ,  and say th a t  th e y  ° ' ve“ .1s 
d u ty  to  th e  p la in t if fs , o r, i f  th e y  d id , i t  ^   ̂
fu lf il le d . The case raises questions o f * 
and questions o f la w . t()I-

F irs t ,  as to  the  facts. The G rit  is a n»o 
barge o f 193 gross tonnage, 105 ft. long, 2 ^  
6 in . beam, fla tb o tto m e d , w ith  m ach inery  
w ith  tw o  hatches and loaded d ra u g h t 9 ft-  .¿e 
a f t  and ab ou t 9 f t . fo rw a rd . H e r fram es and s* 
p lank ings  were o f oak, chimes and keel o f c ^  
She was s tro n g ly  b u ilt ,  and so constructe , 
to  be ab le w ith  sa fe ty  to  take  th e  8r o -eA 
laden. She was com ple ted in  1923. She car ^ 
a cargo o f w ine fro m  London  to  N o rw ich , .n 
thence came to  K ea db y  to  load  basic s’at’t ),e 
bags. The w h a rf a t K ea db y , b e lo n g in g gpf 
defendants, ad jo ins the  goodsyard a t K ea ^¡e 
s ta tio n . I t  is a p ile  w h a rf, 2 1 0 ft. long  ; a ■xfie$ 
n o rth e rn  o r d o w n -riv e r h a lf  o f  i t  is soHiet' 
spoken o f as the  je t ty .  W hen I  use the   ̂
“  je t t y  ”  I  re fer to  th e  no rth e rn  h a lf. A  sc0$\ 
d istance to  the  sou th  o f th e  je t t y  is a sc 
t ip p le r ,  up  w h ich  tru c k s  o f coal are brotig*1 ’ j, 
th a t  th e  coal can be tip p e d  in to  vessels *  t o 
lie  a t th e  w h a rf. I  re fe r to  i t  as th e  t ip P 1® {e- 
d is ting u ish  i t  fro m  th e  m oveable shoots 
a fte r  to  be m entioned. T h is  t ip p le r  -'v® 0p 
evidence sometimes spoken o f as the  *
The sh ipm ents a t K ea db y  are ch ie fly  -  js 
I n  a d d itio n , a ce rta in  q u a n t ity  o f basic sl 
sh ipped. W he th e r coal o r slag, i t  is broug y, 
K ea db y  b y  defendants a long th e ir  ran

The Grit.
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coal is shipped, defendants’ m en b ring  
he coal to  the  t ip p le r  and t ip  i t  in to  th e  vessel, 

/ /h e n  basic slag is shipped, defendants’ men 
h^ng th e  t ru c k  to  the  tip p le r , and defendants 
Provide m oveable shoots w hereby m en em ployed 

y  the  sh ipper o r sh ip  m ove th e  bags fro m  
r Ock to  quay  and fro m  quay  to  sh ip .

. In  th e  present case the  shoot to  the  quay  
onded th e  bags some 1 0 ft. to  the  sou th  o f the  

hpp ler. The G rit a rr iv e d  on the  20 th  A ug . 
ahd w en t a longside the  w h a rf and la y  head to  
Northward, th a t  is, do w n -rive r. She loaded 

rst in to  th e  fore ha tch . She to o k  in  84 tons 
ahd the n  sh ifte d  fu r th e r  to  the  n o rth w a rd  so as 
? bring her m a in  ha tch  abreast o f the  tem po ra ry  
boot. In  th is  pos ition  her m aster said the  

brnin h a tch  was 2 0 ft.  to  th e  sou thw a rd  o f the  
I'P.Pler. U n fo rtu n a te ly , p la in t if fs  had no 
'Hitlers’ plans and d id  n o t g ive me an y  precise 

‘Measurements o f th e  hatches and so fo r th , 
h th is  second pos ition , the  load ing  was com- 

Pjcted b y  8 p .m . on. the  21st. She to o k  in  a ll 
tons. Between 2 and 3 a.m . on th e  22nd 

be sh ifte d  fu r th e r  to  th e  n o rth w a rd  to  m ake 
. °rn  fo r  an o the r vessel w h ich  was abou t to  

ad coal. I n  th is  th ir d  pos ition  her stem  was 
0xne 20f t .  to  th e  n o rth w a rd  o f th e  n o rth e rn  

Qbd o f th e  je t ty .  She la y  the re  u n t i l  4.20 p .m . 
h the 22nd and the n  proceeded on her voyage 
s the t id e  fe ll on each ebb she to o k  the  ground 

s', ° ri the  2 0 th  fo rw a rd  o n ly — b u t when loaded 
a ® to ° k  the  g round on the  evening o f th e  22nd 
PI • a8a*n  on the  m orn ing  o f  the  23rd. The 

case is th a t  she received damage on 
th6 eVen' n S o f the  21st and e a rly  m orn ing  o f 

e 22nd in  the  second pos ition .
[The learned judge the n  dea lt

f Vldence th a t  theHe: --

w ith  the  
G rit was damaged a t the

■j^blh on the  n ig h t and m orn ing  o f  the  2 1 s t- 
ŝ bd  A ug ., and the  defendants’ con ten tion  th a t 

^g ro u n d e d  a t o th e r places, and con tinued  :] 
pj . e n  as to  the  b e rth . I t  was surveyed fo r 
stom tif fs e a rly  in  September. A t  tw o  places 
an bes p ro je c tin g  above th e  bed were found  ;

b i*1 a d d itio n  the re  were several stones o r 
jf .  ~ substances embedded in  the  be rth . M r. 
tlo * ’ w b °  surveyed fo r  the  H u m be r Conservancy 
a ar<I> found  ha rd  m a te ria l, slag o r stones, and 
fopball p a r t also o f coal tipp ed . A  consu lta tion  
I j (i° w ed between the  defendants and the  
ip *bber Conservancy B oard  w h ich  resu lted 
ap defendants in  J a n u a ry  dredg ing the  b e rth  
ps A m o v in g  a ve ry  la rge num ber o f stones 

as sand.
2re 11616 can bf> no do ub t th a t  the re  were a 
We a t m any stones in  the  b e rth  and th a t  some 
jeep p ro jec ting . The positions o f these pro- 
0p *bg stones found b y  the  surveyors are shown 
tfie le P lan p u t  in . One was 1 7 ft. fo rw a rd  and 
Wfl(, o tber group 4 5 ft.  fo rw a rd  o f the  place
th, f  r<; the  m aster said the  stern o f th e  G rit in
to ,.See°n d  po s ition  had been. I t  is im possib le 
1 a x  the  pos ition  ab so lu te ly  to  a fo o t o r tw o . 
hav advised th a t the  damage found  m ay well 
Hprj C. been caused b y  the  b e rth  as found ; 
Pop * hnd th a t  i t  was. I  fin d  also th a t  i t  hap- 
thg ] , ° n  the  n ig h t o f the  21st-22nd  A ug . a fte r  

°ad in g  had been com pleted.

There is no d o u b t how  the  stones go t in to  th e  
be rth . B e low , o r to  th e  n o rth w a rd  o f th e  
n o rth  end o f the  je t ty ,  the  r iv e r  bank  had been 
made up  b y  t ip p in g  slag down i t .  I t  was in  
con troversy w hethe r th is  w o rk  be low  the  n o rth  
end o f the  je t t y  was done b y  the  ra ilw a y  
com pany o r b y  the  B oa rd  o f A g ric u ltu re . 
I  am , upon th e  evidence, unable to  fin d  th a t  i t  
was b y  th e  defendants and n o t b y  the  B oard  
o f A g ric u ltu re . I  canno t there fore fin d  th a t  the  
defendants created a nuisance upon the  h igh 
w ay o f the  r iv e r. B u t  th a t  the  stone came from  
the  bank  is clear. In  th e  T re n t the re  is a ve ry  
s trong  flood tid e . In  course o f tim e  m uch o f 
the  stone slipped dow n in to  the  bed o f the  r iv e r 
and disappeared. M r. W h a rto n  w ho, among 
o th e r th in gs  was co llec to r o f dues fo r  the 
H u m be r Conservancy B oard  a t K ea db y, w ith  
an office on the  w h a rf, said th a t  when the  stone 
was f irs t  placed to  p ro te c t the  bank  he po in ted 
o u t th a t  i t  m ig h t cause ob s tru c tion . B y  1922 
he said the  greater p a r t o f the  stone had 
disappeared in to  the  r iv e r  bed. On the 13th 
J u ly  1922, he w ro te  to  the  ra ilw a y  com pany as 
fo llow s : “  R e fe rring  to  conversation re dep th  o f 
w a te r a t the  K e a d b y  T re n t J e t ty ,  I  fin d  th a t  
there is o n ly  4 f t .  to  5 ft .  o f  w a te r a t the  n o rth  
end o f th is  je t t y  a t lo w  tid e . T h is  is ch ie fly  
ow ing to  the  large stones ro llin g  in to  the  r iv e r 
when rep a iring  the  T re n t bank. Consequently, 
those stones are v e ry  dangerous to  those vessels, 
w h ich  are now  load ing , g round ing  on those 
stones. W il l  you  be good enough to  g ive th is  
p ro m p t a tte n tio n , otherw ise we m ay  have a 
serious accident, as those stones are lia b le  to  
hole a vessel’s b o tto m  w hen loaded.”  I t  is 
a d m itte d  th a t  no th in g  in  the  w ay o f dredging 
was done u n t i l  1924. I  have no d o u b t th a t  
M r. W h a rto n  is r ig h t in  th in k in g  th a t  the  stones 
w h ich  b y  A ug . 1923 were in  the  b e rth  alongside 
the  w h a rf came from  the  bank  below th e  n o rth  
end o f the  je t ty .  I  f in d  in  fa c t th a t  on th e  21st 
A ug . 1923 the  be rth  was u n f it  fo r  the  G rit.

T o determ ine l ia b i l i t y  I  have to  sta te  one 
o th e r fa c t. M r. W h a rto n  acted as agent fo r  
bo th  shipowners and shippers to  see th a t  the  
sh ip  received the  cargo a t the  w h a rf. H e to ld  
the  sta tionm aste r, who con tro lled  the  w h a rf 
on defendants’ behalf, th a t  the  G rit was com ing 
fo r  the  cargo, and asked h im  to  see th a t  the  
cargo was b ro ug h t dow n to  the  w h a rf fo r  the 
ship. N o  one else on beha lf o f the  owners o f 
the  G rit had an y  com m un ica tion  w ith  the  
defendants.

The pos ition  the n  is th is  : defendants own 
a w h a rf and a ra ilw a y  line . T hey  c a rry  goods 
to  the  w h a rf and are pa id  fo r  the  carriage. They 
m ake no charge fo r  the  use o f the  w h a rf o r the  
load ing  appliances a t the  w h a rf and take  no 
p a r t in  the  w o rk  o f load ing . M r. W h a rto n , who 
is agent bo th  o f ship and shippers to  see th a t  
the  sh ip  receives the  cargo a t the  w h arf, te lls  
th e  ra ilw a y  com pany’s se rvan t who has con
t ro l o f  the  w h a rf th a t  the  sh ip  is com ing to  the 
w h a rf and asks h im  to  see th a t  the  cargo is sent 
fo rw a rd  b y  the  ra ilw a y . The ra ilw a y  com 
p a ny ’s se rvan t assents to  the  sh ip  com ing and 
sees th a t  the  cargo a rrives , i.e., he agrees th a t
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the  sh ip  sha ll load the  cargo a t the  w h a rf. 
In  such circum stances the  shipow ner is n o t a 
mere licensee an y  m ore th a n  the  cargo-owner. 
B o th  are us ing th e  ra ilw a y  com pany’s w h a rf 
n o t o n ly  fo r  th e ir  ow n purposes and bene fit b u t 
also fo r  the  purposes and bene fit o f  the  ra ilw a y  
com pany, th a t  is, so th a t  the  ra ilw a y  com pany 
m ay  earn the  fre ig h t fo r  the  land  carriage o f the  
cargo. W h a t d ifference can i t  m ake qud the  
sh ipow ner i f  the  w harf-ow ner charges sh ipp ing  
dues upon th e  goods ? A nd , a p a rt fro m  the 
fa c t th a t  th e  ra ilw a y  com pany d id  n o t charge 
the  goods fo r  any w h a rf service, th e  facts are as 
in  The Bearn  (10 Asp. M ar. L a w  Cas. 208 ; 
94 L .  T . R ep. 265 ; (1906) P .4 8 ). F u rth e r, i t  is 
no th in g  to  the  p o in t th a t  th e  w h a rf is n o t a 
p ro fita b le  p a r t o f  the  ra ilw a y  com pany’s 
un de rtak ing .

In  m y  ju d g m e n t, defendants d id  in v ite  the  
G rit  to  load  a t the  w h a rf and came under the 
lia b ilit ie s  o f those w ho ow n a w h a rf b u t n o t 
th e  bed o f the  r iv e r  alongside th e  w h a rf, and 
in v ite  ships to  load a t the  w h a rf. F u rth e r, the  
defendants knew  th a t  ships w h ich  loaded a t 
th e  w h a rf o fte n  d id  ta ke  the  ground and, b y  
th e ir  servant, the  s ta tionm aste r, knew  th a t  the  
G rit  was o f a size to  ta ke  a cargo o f 280 tons, 
and th e y  knew , o r ou gh t to  have know n, th a t  
the  G rit was lik e ly  in  the  o rd in a ry  course to  
ta ke  th e  ground. T h e ir d u ty  there fore extended 
to  th e  sa fe ty  o f the  sh ip  as a sh ip  w h ich  m ig h t 
take  th e  g round w hen alongside the  w h arf.

The d u ty  is defined b y  The Moorcock (6 Asp. 
M ar. L a w  Cas. 373 ; 60 L .  T . R ep. 654 ; (1889) 
14 P rob . D iv .  64). In  th a t  case Bowen, 
L .J .  (a t p. 375 (A s p .) ; p. 656 (L . T . R e p .) ; p . 70 
(14 P rob . D iv .)  said : “  T hey  a t a ll events 
im p ly  th a t  th e y  have ta ke n  reasonable care to  
see w hethe r the  be rth , w h ich  is th e  essential p a rt 
o f the  use o f the  je t ty ,  is safe, and, i f  i t  is n o t 
safe, and i f  th e y  have n o t taken  such reasonable 
care, i t  is th e ir  d u ty  to  w a rn  persons w ith  whom  
th e y  have dealings th a t  th e y  have n o t done 
so.”  Compare The Bearn (sup.) a t p. 217 
(A s p .) ; p. 274 (L . T . Rep.) ; p . 76 (1906) P.).

In  fa c t, the  ra ilw a y  com pany had take n  
no steps to  m ake the  b e rth  safe. T hey  had 
take n  no adequate steps to  see w hethe r the  
be rth  was safe. I  say no adequate steps be
cause th e y  had fro m  tim e  to  t im e  made some 
inspection  o f the  b e rth  ; the  defendants’ 
evidence was once a year o r tw ice  in  tw o  years. 
M r. W h a rto n  said th a t  t im e  a fte r  tim e  he 
po in ted o u t to  the  defendants’ servants th a t  
the  stone was com ing in to  the  r iv e r  and washing 
alongside the  je t ty .  H e  said th a t  a fte r  his 
le tte r  o f J u ly  1922 some ra ilw a y  m en exam ined 
the  w h a rf. A  p lan  was p u t  in  b y  defendants 
show ing soundings ta ke n  on the  17 th  A ug . 
1922. There are o n ly  s ix  lines o f soundings 
in  the  whole 210 ft. o f w h a rf and je t ty .  In  the  
be rth  occupied b y  th e  G rit the  soundings along 
th e  centre line  showed l i f t ,  fo rw a rd , then  
9 f t .  9 in. ab ou t am idships, the n  1 0 ft. a f t .  The 
d raugh tsm an who to o k  the  soundings never 
d iscovered th e  stones. The defendants gave 
no w a rn ing  th a t  th e y  had made no proper 
exam ina tion .

T h is brings me to  a m a tte r  w h ich  has gi 
me some tro u b le . The d u ty  was to  w arn .

yen
g u t

w hen th e  negligence alleged is a fa ilu re  to  g i'r® 
in fo rm a tio n , the  knowledge o r absence o f k n o ^  
ledge on th e  p a r t o f  the  shipowners m ust o 
a m a te ria l c ircum stance. The judgm ents ' 
The Moorcock (sup.) and The Bearn (sup-j 
emphasise the  p o in t th a t  the  shipow ner ha 
no know ledge as to  w h a t steps had been take 
b y  the  w harf-ow ner and knew  n o th in g  abou t th  
be rth . I n  the  present case, however, 1 ' 
W h a rto n  d id  the  sh ip ’s business a t IveadbL 
such as i t  was. P la in tiffs  re ly , and have 
re ly , upon in v ita t io n . The person to  '«'h0’ 
the  in v ita t io n  on be ha lf o f  the  p la in tiffs  
g iven was M r. W harton -—the  in v ita t io n  "  
im p lie d  in  the  arrangem ents made betwee 
h im  and the  sta tionm aste r. B e ing the  PeI? |f 
who sought and ob ta ined  the in v ita t io n , f ^  
W h a rto n  was the person to  w hom , on behalf 
th e  p la in t if fs , the  w a rn ing  should have bee 
g iven . I  the re fore th in k  th a t  I  m ust consi 
th e  know ledge o r absence o f  knowledge 
M r. W h a rto n . . at

A t  one tim e  I  was in c lin ed  to  th in k  4 
M r. W h a rto n  knew  so m uch and had hin)s ^  
g iven  to  the  ra ilw a y  com pany such w arm  e 
o f  the  risks  to  the  b e rth  th a t  i t  cou ld  no t 
negligence on the  p a r t  o f th e  ra ilw a y  comp® ^ 
to  fa il to  re-echo to  M r. W h a rto n  w arn ings v n f 
he had h im se lf g iven . B u t,  on considérât) '
I  th in k  th a t  w o u ld  n o t be sound. M r. W h a r t^  
d id  g ive w arn ings, b u t he knew  th a t  the  r a i l " ^ g 
com pany th e re a fte r to o k  soundings. H e -y 
n o t to  kno w  th a t  th e y  had ta ke n  th e m  in  a v  
inadequate m anner. H e was, in  the  abse .. 
o f any fu r th e r  com m un ica tion  b y  the  ra il 
com pany, e n tit le d  to  assume th a t  they ^  
satisfied b y  th e ir  soundings th a t  the  be rth
reasonably safe, and th a t  the  r is k  o f stoPej
i c t w u u a u i ^  » d i e ,  d i m .  t u a t  m e  u o i v  w *

reaching the berth  which he apprehended ^
n o t y e t passed fro m  r is k  to  fa c t. Pl& if1 * 9 
th ro u g h  M r. W h a rto n , were s t i l l  e n tit le d  p 
w a rn in g  th a t  the  defendants had n o t t® 
reasonable care to  see th a t  the  b e rth  'vvas..„  of 
and a t least to  be to ld  th e  e x te n t and resul j  
th e  e xa m in a tion  on the  17 th  A ug . 19%~’ ^
thnrnfnra nmnp tn  thn nnnnlncinn tha t «¡IlCR ** . .r

ledge and apprehension as M r. W h a rto n  g 
does n o t, in  th is  case, a ffect the  p la in t if fs ’

There w il l  be ju d g m e n t fo r  the  pl®in 
w ith  costs. . - ;

Solic ito rs : H olm an, Fenw ick, and W1 
Thomas Chew.

Nov. 3, 4, 5, and  12, 1924.
(Before R oche, J .)
T he  M o lie r e . (a) to

C o llis ion— A ction  in  rem — Both  i(ji
blame— D iv is io n  o f loss— Damages—  
o f compensation under fo re ign  s'a, p f i l  
Ju risd ic tio n -—M a ritim e  Conventions Ac  
(1 &  2 Geo. 5, c. 57)— S u rv e y o rs 'J ^ s .

iter
Surveyors employed and p a id  by unt

( a )  Reported by G e o f f r e y  H u t c h in s o n , Esa.
at-Law.

denri11

B»rr‘9
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T he  M o lie r e . [A d m .

n an action  in  rem  the p la in t if fs ' and the de
fendants' vessels were fo u n d  to blame fo r  a 
eollision w ith  one another in  which a seaman on 
fhe p la in t if fs ' vessel lost h is life . The p la in t if fs  
P aid  compensation to the relatives o f the seaman 
under a Swedish statute comparable in  effect to 
the E ng lish  W orkm en's Compensation A c t 
1906. A t the reference the reg istrar allowed 
the sum p a id  fo r  compensation in  the c la im  o f 
the p la in tiffs .

' *eld > on appeal, that the amount ought not to be 
allowed, since there is  no ju r is d ic tio n  under the 
M a ritim e  Conventions A c t 1911, or otherwise, 
to entertain an action  in  rem  in  respect o f 
claims fo r  personal in ju r y  or loss o f life  under 
a statute, such as the W orkm en's Compensation 
A ct 1906, or the equivalent o f that A c t in  
fore ign law, which provides merely fo r  payment 
° f  compensation and not damages ; conse
quently the A d m ira lty  rides o f d iv is ion  o f loss 
have no app lica tion  to a c la im  to recover 
compensation.

he p la in t if fs  also claimed fees p a id  by the 
Underwriters to surveyors who supervised the 
r epair o f the collis ion damage ; the registrar 
allowed the cla im .
eW> that the amount was rig h tly  allowed, since 
l he survivors were employed in  surveying and  
superintending the owners' work. The employ
aient o f surveyors was indispensable. I t  was, 
therefore, im m a te ria l in  the circumstances that 
the surveyors were in  fa c t employed and p a id  
hy the underwriters.A

i) Pl'AI‘ fro m  a decision o f the  A d m ira lty  
He| is t r a r .
ana 6 P o n t i f f s ’ (respondents’ ) steam ship A d o lf  
\ j  th e  defendants’ (appe llan ts ’ ) steamship,

had been he ld equa lly  to  blam e fo r a 
•h \ i * ° n w h 'ch  to ° k  place in  the  B r is to l Channel 
oil a r°h  In  assessing the  am ounts due
a the c la im  and coun te rc la im  the  reg is tra r 
(a ^  m erchants a llow ed th e  fo llo w in g  item s 

uiongst others) in  the  c la im  lodged b y  the  
' ' 1,1 t if fs , th e  owners o f the  A d o lf :

50 tern 99 : S urvey fees. C la im ed 695/. 10s.;
j  a llow ed b y  the  reg is tra r. 

t i y te in  191 : Com pensation pa id  to  the  re la- 
iti i l  ° t  W ill ia m  Samuelsson who lo s t his life  

toe co llis ion , 165/. 18s. Id .  
he defendants appealed. 

q t»e M a ritim e  C onvention  A c t  1911 (1 &  2 
Oj c. 57) prov ides as fo llow s : 

ve l  ( i) .  Where, by the fau lt o f two or more 
of . ? s> damage or loss is caused to  one or more 

11086 vessels, to the ir cargoes or freight, or to 
the Property  on board, the lia b ility  to  make good 
dee aamage or loss shall be in proportion to the 

|  ee in  which each vessel was in fau lt : . . .
afe c"t- 3 ( l) .  Where loss o f life  or personal injuries 
to ,?uftered by any person on board a vessel owing 
ve s t a u l t  o f th a t vessel and any other vessel or 
a8ai an<t a proportion o f the damages is recovered 
ej;c the owners o f one o f the vessels which 
they6^ “ the proportion in which she was in  fau lt 

r" ay recover by way o f contribu tion the 
v6s i i  ° f  the excess from the owners o f the other 
ves. ‘ ° r  vessels to  the extent to which those 
ho , ' s were respectively in fau lt : Provided tha t 

“ tount shall be so recovered which could not,

by reason o f any sta tutory or contractual lim ita tion  
of, or exemption from, lia b ility , or which could not 
for any other reason, have been recovered in the 
firs t instance as damages by the persons entitled 
to sue therefore. (2) In  addition to any other 
remedy provided by law, the persons entitled to 
any such contribution as aforesaid shall, fo r the 
purpose o f recovering the same, have, sub/ect to 
the provisions o f th is Act, the same rights and 
powers as the persons entitled to sue for damages 
in  the firs t instance.

Sect. 5. A ny  enactment which confers on any 
court A dm ira lty  ju risd ic tion in  respect o f damage 
shall have effect as though references to such 
damage included references to damages for loss of 
life  or personal in ju ry , and accordingly proceedings 
in respect o f such damages may be brought i n  rem 
or i n  personam.

N oad  and M a c lv e r  fo r  the  appe llan ts.— The 
reg is tra r should n o t have a llow ed the  surveyors’ 
fees. The fees were pa id  to  th e  surveyors 
superin tend ing  the  w o rk  on beha lf, and in  the  
in terests, o f the  Swedish unde rw rite rs , and the  
owners o f the  M oliè re  ough t n o t to  be liab le  fo r  
paym en t o f fees w h ich  were unnecessary and 
incu rred  sole ly in  th e  in terests o f th e  under
w rite rs . As to  the  sum pa id  to  the  re la tives o f 
Samuelsson, th a t  pa ym en t was n o t a paym en t 
o f damages, b u t was com pensation pa id  under 
th e  te rm s o f a Swedish s ta tu te  com parable in  
effect to  th e  W o rkm e n ’s Com pensation A c t 
1906. P aym e n t o f com pensation under such a 
s ta tu te  is irrespective o f negligence. Before 
the  passing o f the  M a ritim e  Conventions A c t 
1911 i t  is c lear th a t  such a pa ym en t was n o t 
recoverable as damages in  proceedings in  rem 
where b o th  vessels were he ld to  blam e : (The  
Circe, 100 Asp. M ar. L a w  Cas. 149 ; 93 L . T . 
R ep. 640 ; (1906) P . 1). The question is
w hethe r the  la w  has been a lte red  b y  the  
M a ritim e  Conventions A c t  1911. I t  is subm itted  
th a t  the  expression “  damages ”  in  sect. 3 does 
n o t inc lude com pensation ; no  d o u b t the  d ra fts 
m an o f sect 3 had the  decision in  The Circe 
(sup.) present in  his m in d . A n  in d e m n ity  fo r 
com pensation pa id  canno t be recovered where 
the  p a r ty  seeking to  be indem nified  is g u ilty  o f 
c o n tr ib u to ry  negligence : (Cory and Son v . 
France Fenw ick and Co. (11 Asp. M ar. L a w  Cas. 
499 ; 103 L .  T . Rep. 649 ; (1911) 1 K .  B . 
114). The sum pa id  to  Samuelsson’s re la tives 
cannot be recovered as damages, fo r  the 
re la tives cou ld n o t have sued fo r  damages.

Reference was made t o :  The A n n ie  (11 
Asp. M ar. L a w  Cas. 213 ; 100 L . T . R ep. 415 ; 
(1909) P . 176) ; The General Havelock (1906) 
P. 3 (n) ; The R ige l (12 Asp. M ar. L a w  Cas. 
192 ; 106 L . T . Rep. 648 ; (1912) P. 99).

Stranger fo r  the  respondents.— The reg is tra r 
was r ig h t  in  a llow in g  bo th  item s. The em p loy
m en t o f the  surveyors was necessary, and th e ir  
w o rk  was perfo rm ed on beha lf o f  th e  owners 
and n o t sole ly in  th e  in terests o f the  under
w rite rs . As to  the  sum pa id  to  Samuelsson’s 
re la tives, th e  respondents were bound to  pay 
com pensation under Swedish law , w h ich  in  th is  
m a tte r m ust be taken  to  be th e  same as E ng lish  
law  unless the  c o n tra ry  is p roved. Such com 
pensation is p a rt o f the  respondents’ general
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Adm.] The Moliere. [A d M-

damages. The decision in  The Circe (sup.) was 
g iven before th e  W o rkm e n ’s Com pensation 
A c t 1906, w h ich  extended th e  r ig h t  to  com pen
sa tion  to  seamen, and also the  M a ritim e  Con
ven tions A c t  1911. The la w  has been changed 
by  these s ta tu tes. Reference was made to  The 
Cedric (15 Asp. M ar. L a w  Cas. 285 ; 125 L . T . 
Rep. 120 ; (1920) P . 193).

N oad  rep lied . Cur. adv. vu lt.

Nov. 12, 1924.— Roche, J . read the  fo llo w in g  
ju d g m e n t : I n  an ac tio n  o f damage a ris ing  o u t 
o f a co llis ion  w h ich  occurred in  th e  m o n th  o f 
M arch 1920 between the  Swedish steam ship 
A d o lf and th e  B r it is h  steamship M oliere , b o th  
vessels were he ld  equa lly  in  fa u lt .  C laims 
were b ro u g h t to  a reference b y  th e  owners o f 
these vessels, and th e  reg is tra r, assisted b y  
m erchants, reported  on these cla im s.

The owners o f th e  M oliere  ob jected to  the  
a llow ance o f tw o  item s in  the  re p o rt upon the 
c la im  o f th e  owners o f the  A do lf, and fu rth e r 
ob jected, in  respect o f th e ir  ow n c la im , th a t  the  
rep o rt a llow ed too  l i t t le  in  respect o f dem urrage 
o r  loss o f t im e .

The f irs t  ob je c tion  arose in  respect o f item  
99 o f th e  c la im  o f the  A do lf, being survey fees ; 
695/. 10s. was c la im ed and 500/. was allow ed. 
T he  ob je c tion  is to  th e  allowance o f a n y  p a rt 
o f th a t  sum. The m a tte r  is thus dea lt w ith  b y  
the  reg is tra r a t p. 78 o f th e  record. O b jection  
was ta ke n  to  th e  charges o f the  o n ly  surveyor 
who was em ployed, and i t  was contended th a t  
the  surveyor ha v in g  been pa id  b y  th e  unde r
w rite rs , th e  owners o f th e  A d o lf  cou ld  n o t 
recover th is  am o un t. There is evidence, 
however, th a t  the  surveyor was also in s tru c te d  
by  the  m aster and fu rth e r, no o th e r su rveyor 
ha v in g  been em ployed, the  w ork  in  question 
m ust be regarded as w o rk  and la bo ur fo r  the  
costs o f w h ich  th e  defendants are liab le , since 
th e  services o f a su rveyor were indispensable. 
There fore 500/. o f th is  ite m  has been allowed. 
The fin d in g  th a t  the  surveyors were requested 
to  ac t o r em ployed on beha lf o f  the  owners is 
supported b y  the  evidence, and th e  rea l ground 
o f o b je c tion  p u t  fo rw a rd  was th a t  the  under
w rite rs , and n o t the  owners, had pa id  the  
surveyors’ fees. I t  was n o t, and cou ld n o t be 
d isputed, th a t  in  respect o f a heavy repa ir 
costing  some 11,000/. done to  a Swedish vessel in  
E ng land  the  services o f surveyors were neces
sary, and i t  was n o t contended th a t  the  am oun t 
a llow ed was excessive. The re p o rt and reasons 
o f  the  reg is tra r are, in  m y  op in ion , c le a rly  correct. 
The measure o f damage recoverable in  respect 
o f  a ship is th e  a m o un t o f damage done w hethe r 
repairs are executed o r n o t. B u t  where 
repairs are done the  cost is the  usual and 
conven ien t s tandard  w hereby to  measure the  
damage. The expenses o f survey and super
in tendence are, in  m ost cases— o f w h ich  the  
present is one— a necessary p a r t  o f th e  cost o f 
repairs, and are p ro p e rly  and genera lly  a llowed. 
I t  was sta ted  b y  counsel th a t  the  p ractice  in  
th e  re g is try  s t i l l  accords w ith  the  practice  th a t  
I  pe rsona lly  reco llect, and th a t  tw o  sets o f

surveyors, one fo r  owners, and one fo r  under 
w rite rs , are n o t a llow ed. T h a t practice 1 
correct, in  m y  v ie w , inasm uch as the  necessi > 
fo r  tw o  sets o f surveyors arises n o t o u t o f 
necessities o f th e  co llis ion  damage b u t ou t 0 
th e  in firm itie s  o f hum an na tu re . T h is  practm^ 
m ay  have m isled the  ob jectors in  the  preset^ 
case. Here the  surveyors were em ployed, n 
in  w a tch in g  the  owners’ opera tions, b u t 1 
survey ing  and superin tend ing  the  owner 
w o rk , and i t  is, in  m y  v ie w , n o th in g  in  Poirl() 
th a t  th e y  happened to  be genera lly  employ® 
b y  the  unde rw rite rs , o r th a t  the  underw rite  J 
pa id  th e ir  accounts. I t  is to  be observed 
th e  account is n o t a llow ed in  fu ll ,  and i t  >s 
be assumed— and indeed the  re g is tra r’s reaso 
im p ly — th a t  a n y  p a r t  o f the  surveyors ’ w ° 
w h ich  was mere surve illance fo r  un de rw rite^  
has n o t been a llow ed. W h a t has been a ll0"'® 
is pa ym en t fo r  th e ir  services w h ich  " f , e 
rendered to  th e  owners, and were indispensal* 
to  repa ir. As to  the  fa c t th a t  the  underw rite  
have pa id  th e  accoun t such a sta te  o f circu
stances m ust ex is t in  respect o f a v e ry  -r 
num ber, p ro b a b ly  the  m a jo r ity ,  o f  th e  rep
accounts w h ich  are b ro ug h t in to  the  registry 
and the  do c trine  o f subrogation  exists L>eca 
o f th is  fa c t, and fo r  th e  v e ry  purpose o f deal' 
w ith  th is  and s im ila r s itua tions . I  there! 
decide against th is  ob jec tion . . . .

I  now  pass to  the  second m a tte r o f obj 
t io n  : th e  allowance o f item  101, “  compe11 j, 
t io n  pa id  to  re la tives o f W ill ia m  Samuels , 
who was drow ned in  co llis ion , 165/. 18s- ^js 
The reg is tra r deals w ith  the  m a tte r in  ,y 
reasons on p . 78 o f the  record. “ The 0 ^  
o th e r ite m  w h ich  requires to  be referred p 
ite m  101 w h ich  was in  respect o f compensa ■ 
pa id  fo r  a life  c la im . T h is  c la im  was o b je ^  ¡t 
to  b y  th e  defendants. I  am  o f o p in ion  th® 
should be allow ed. The co llis ion  appears.^,, 
have been the  cause o f the  death  o f the  sare<j 
in  question and the  c la im  is one w h ich  is coV ̂ jd  
b y  th e  M a ritim e  Conventions A c t  191L •’
the re  are no ju d ic ia l decisions to  the  contra 
The p o in t is one o f  considerable d ifficu lty»  ,, 
ha v in g  heard fu l l  argum ents, and ha v in g  taved 
tim e  to  consider m y  ju d g m e n t, I  have a fr  ^ 
a t  th e  conclusion th a t  the  law  rem ains 
was before th e  M a ritim e  C onventions A c t ^  
and  th a t  the  decision o f th e  learned reglS 
on th is  p o in t canno t be supported. Before 
passing o f the  M a ritim e  Conventions A c 
pos ition  as to  cla im s fo r  loss o f life  o r Per.Sr3jt>' 
in ju r y  in  re la tio n  to  courts  w ith  A dm 1 .^5 
ju r is d ic tio n  was as fo llow s : where such c g0t 
had to  be enforced b y  ac tion , th e y  " rer?r9ity 
w ith in  th e  ju r is d ic tio n  o f the  c o u rt o f A d m 1 p0t 
as such, acco rd ing ly  an ac tio n  in  rent w* ¡P 
lie  to  enforce them , and th e  A d m ira lty  
to  d iv is io n  o r loss had  no a p p lica tio n  in  re i^ r -  
o f the m . The Vera Cruz (N o. 2) (5 Asp- pjv- 
L a w  Cas. 270 ; 51 L .  T . R ep. 104 ; 9 Prom  ^  ■ 
9 6 ) ;  The B e rn ina  (6 Asp. M ar. L a w  CaS' A11 
58 L . T . R ep. 423 ; (1888) 13 A pp . Cas. I P g l i t
o n t in n  <iVi n ovo n tin tn  o m ilH  n f  o n i 1 re p  h f i  v T .,cl>ac tio n  in  personam  cou ld  o f course be 
in  th e  A d m ira lty  D iv is io n  to  e i '  
c la im s sub ject to  th e  same rules

SU'
&
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Adm.] T h e  H o p p e r  N o . 13. [Adm.

Would a p p ly  to  them  in  a c o u rt o f  com m on law . 
W here such cla im s gave no r ig h t  o f ac tio n  b u t 
a r ig h t  to  com pensation subsisted o r arose 
Under some s ta tu te , B r it is h  o r fo re ign , i t  cou ld 
no t be contended th a t  i t  was w ith in  the  ju r is d ic 
tion  o f the  C o u rt o f A d m ira lty  to  aw ard  com 
pensation to  a c la im a n t. B u t  in  the  year 
P*05 an a tte m p t was made in  proceedings in  
rf'm to  inc lude a m o ie ty  o f the  com pensation 
Paid to  a seaman under a fo re ign  s ta tu te  in  
the shipowners’ c la im  fo r  damages against the  
owner o f ano the r vessel he ld  to  be p a r t ly  to  
blam e in  proceedings in  rem : (see The Circe, 
tO Asp. M ar. L a w  Cas. 149 ; 93 L .  T . Rep. 640 ; 
(1906) P . 1). S ir G ore ll Barnes (P resident) 
decided th a t  the  c la im  was n o t one w ith in  the  
A d m ira lty  rules o f ju r is d ic tio n . The learned 
P resident also sta ted th a t  such a c la im  fo r  
com pensation was n o t recognised b y  the  la w  o f 
England. A t  th e  da te  o f  h is decision (1905) 
B r it is h  seamen were n o t covered b y  an y  
W orkm en’s Com pensation A c t. T h e ir  inc lus ion 
Was b ro u g h t ab ou t b y  th e  A c t  o f 1906 (6 E dw . 
7> c. 58). T he re a fte r shipowners who pa id  
com pensation unde r th a t  A c t  successfully 
enforce the  r ig h t  o f in d e m n ity  conferred by  the  
A c t its e lf, sect. 6 (2), in  th e  A d m ira lty  
d iv is io n  : (see The A n n ie , 11 Asp. M ar. L a w  
Pas. 213 ; 100 L .  T . R ep. 415 ; (1909) P . 176). 
B u t such en forcem ent was achieved b y  an 
action  in  personam  and i t  c le a rly  fo llow s from  
be decision o f th e  C o u rt o f A ppea l in  Cory and  

i ° n L im ite d  v . France F enw ick and Co. 
^ fm ite d  (11 A sp. M ar. L a w  Cas. 499 ; 103 L .  T . 
«e p . 649 ; (1911) 1 K .  B . 114) th a t  the
A d m ira lty  ru les as to  d iv is io n  o f loss were 
¡^app licab le  in  such an ac tion . I t  was there  
beld th a t  c o n tr ib u to ry  negligence was an 
answer to  a p la in t if f ’s c la im  fo r  in d e m n ity , 
t  rem ains to  consider w h a t, i f  any , change, has 
«suited fro m  the  passing o f the  M a ritim e  Con- 

Ven tions  A c t. The sections ha v in g  a bearing 
° a th is  m a tte r  are sects. 1 , 2 , 3, and 5. T h e ir  
*  feet m a y  be, I  th in k ,  su ffic ie n tly  sum m arised 

8 fo llow s : sect. 1 a lte rs  the  A d m ira lty  ru le  
8 to  d iv is io n  o f loss b y  s u b s titu tin g  fo r  e q u a lity  
1 d iv is io n  a d iv is io n  in to  p ro po rtions  based on 

¡Agree o f fa u lt ,  b u t preserves the  ea rlie r lim ita -  
,0n o f the  ru le  its e lf  to  cases o f damage to  ship, 
a^go, fre ig h t, and p ro p e rty  on board.

; Sect. 5 confers on courts  w ith  A d m ira lty  
Jurisd ic tion  ju r is d ic tio n  in  rem  o r i n  personam  
sn respect o f damages fo r  loss o f life  and per- 
°Ual in ju ry .  Sect. 2 provides th a t  where tw o  
essels are to  b lam e, and loss o f life  and 

personal in ju r y  cla im s arise, l ia b i l i t y  sha ll be 
an'n t ° r  severah I t  fo llow s th a t  th e  p la in t if f  in  
j n  a° t io n  to  recover damages fo r  these m a tte rs  
s a ° t  sub ject to  an y  ru le  as to  d iv is io n  o f loss. 
- - A .  3 provides fo r  c o n trib u tio n  as between 
a ' lers where m ore th a n  one vessel is to  blam e 

d one ow ner has pa id  m ore th a n  his due 
«P ortion  (estim ated in  accordance w ith  
ct- 1) o f  damages recovered in  respect o f 

h j t e r s  de a lt w ith  under sects. 5 and 3, th a t  is 
ne SaW ln respect o f cla im s fo r  loss o f life  o r 
s *,sonuI in ju rie s . I t  is to  be observed th a t  

s- 2, 3, and 5 o f  the  A c t  are concerned w ith  
Vol. X V I . ,  N . S.

damages and w ith  actions the re fo r. N o 
m en tio n  is made o f com pensation, o r o f cla im s 
fo r  com pensation a ris ing  independen tly  o f 
fa u lt  in  a sh ipow ner and no r ig h t  o f c o n tr ib u 
t io n  o r in d e m n ity  is conferred in  respect o f 
paym en ts  made b y  w a y  o f com pensation. On 
an y  o th e r v ie w  the  silence o f th e  c o n trib u tio n  
section (sect. 3) w ith  regard to  the  case o f an 
ow ner w ho m a y  have to  pa y  com pensation 
tho ugh  his vessel is n o t in  fa u lt  a t  a l l would 
be q u ite  inexp licab le . The M a ritim e  Conven
tion s  A c t, the re fore , in  m y  op in ion , leaves the  
m a tte r  where i t  was before, and does n o t cover, 
o r suppo rt, th e  c la im  now  under consideration. 
I t  m a y  be, and was suggested d u r in g  the  
a rgum en t, th a t  since th e  date o f th e  decision in  
The Circe (sup.) circum stances had changed, 
and th a t  b y  the  laws o f E ng la nd  and fore ign 
countries a lik e  com pensation to  seamen fo r 
acc ident and loss o f life  was so genera lly  
payab le independen tly  o f an y  considerations 
o f fa u lt  in  th e  ow ner, th a t  i t  had  become a 
head o f damages so n a tu ra l and probable as to  
be recoverable in  an ac tio n  such as the  present 
ac tion . A p a rt a ltoge the r fro m  an y  d ifficu ltie s  
as to  ju r is d ic tio n  in  A d m ira lty  in  rem  o r as to  
d iv is io n  o f loss, I  am  o f o p in ion  th a t  th is  con
te n tio n  is n o t open to  th e  appe llan ts. The 
m a tte r  is concluded in  a l l the  cou rts  o f th is  
c o u n try  b y  a line  o f decisions fro m  Baker v. 
Bolton  (1808, 1 C am pbell, 493) to  The A m erika  
(13 Asp. M ar. L a w  Cas. 558 ; 116 L .  T . Rep. 
34 ; (1917) A . C. 38). The p rin c ip le  th a t  (ap a rt 
o f course fro m  some s ta tu te ) th e  death  o f a 
hum an be ing per se is n o t ac tionab le , and 
canno t fou nd  a c la im  fo r  damage was la id  
dow n b y  L o rd  E llenbo rough  in  th e  case firs t 
m en tioned  and was he ld b y  the  House o f Lo rds 
in  the  las t-m en tioned  case to  have become 
established as p a rt o f the  com m on la w  and to  
be incapable o f d is tu rbance save b y  leg is la tion . 
F o r these reasons I  a llo w  the  second ob je c tion  
to  the  re p o rt o f the  reg is tra r, and d isa llow  th is  
ite m  o f the  A d o lf ’s c la im .

Solic ito rs fo r  the  appe llan ts , Messrs. Godfrey, 
W arr, and Co., agents fo r  Messrs. Cameron, 
M a c lv e r, and Davis, L ive rp o o l.

S o lic ito rs fo r  the  respondents, Messrs. Stokes 
and Stokes, agents fo r  Messrs. B ram w e ll, 
Clayton, and Clayton, N ew castle -on-Tyne.

F rid a y , Dec. 5, 1924.
(Before S ir H e n r y  D u k e , P. and H o r r id g e , J .)

T h e  H o p p e r  N o . 13. (a)
Practice— Discovery— Report by master o f vessel 

to so lic ito r fo r  underwriters— Report made as a 
m atter o f rou tine— Document obtained fo r  so li
c itor as m ateria l upon which professional advice 
to be given— Priv ilege.

The defendants, the P o rt o f London A u th o rity , 
arranged w ith  the ir underw riters that, in  a l l 
cases o f cla im s fo r  co llis ion  in  which the ir 
vessels were concerned, the management o f the

(a) R epo rted  b j  G n o r r u ir  H u t c h in s o n , E sa .. B a r r is te r  
’ a i-L a w .

P P  P
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c la im  should be p u t in  the hands o f certain  
solicitors. The defendants directed that a report 
on a  p rin te d  fo rm  headed “  C onfidentia l report 
f o r  the in fo rm a tio n  o f the A u th o rity 's  so lic ito r 
. . . ”  should be made by the master o f the
vessel. The report was subsequently passed 
through various departments in  the defendants' 
offices u n t i l  i t  reached the solic itors' hands. I t  
was then dealt w ith  by the so lic ito r in  the course 
o f h is professional conduct.

A  report was made in  these circumstances by the 
master o f a vessel belonging to the defendants 
in  respect o f a co llis ion  w ith  the p la in t if fs ' 
vessel. The p la in t if fs  claim ed to have th is  
report produced to them.

H e ld , reversing the judge o f the M a yo r's  and C ity  
o f London Court, that the report having been 
obtained fo r  the so lic ito r, in  the sense o f being 
procured as m ateria ls upon which professional 
advice should be taken in  proceedings pend ing  
or threatened o r anticipated, i t  was p riv ileged  
f ro m  production. The test la id  down by 
Buckley, L .J .  in  B irm in g h a m  and M id la n d  
M o to r O m nibus C om pany L im ite d  v. London  
and  N o r th  - W estern  R a ilw a y  C om pany 
(109 L .  T . Rep. 64, 67 ; (1913) 3 K .B .  860, 
856) applied.

A p p e a l  fro m  an o rder o f th e  judge  o f the  
M a yo r’s and  C ity  o f L o n d o n  C o u rt revers ing a 
decision o f th e  reg is tra r re fus ing  to  o rder the  
defendants th e  P o rt o f Lo nd on  A u th o r ity  to  
m ake a fu r th e r  a ff id a v it o f  docum ents.

The defendants, w ho ow ned a num ber o f 
c ra ft,  had an arrangem en t w ith  th e ir  un de r
w rite rs  w hereby in  th e  case o f  a c la im  in  respect 
o f co llis ion , th e  m anagem ent o f the  c la im  was 
p u t  in  the  hands o f ce rta in  so lic ito rs . The 
defendants gave in s tru c tio n s  to  th e ir  m asters 
th a t ,  im m e d ia te ly  a fte r  a co llis ion  in  w h ich  one 
o f  th e ir  vessels was concerned, th e  m aster should 
prepare a re p o rt in  tr ip lic a te  on a p r in te d  fo rm  
supp lied  b y  th e  defendants and e n tit le d  “  Con
fid e n tia l re p o rt fu rn ished  fo r  the  in fo rm a tio n  
o f  th e  A u th o r ity ’s so lic ito r in  v ie w  o f a n t ic i
pa ted  l i t ig a t io n  in  respect o f a casua lty  occu rring  
betw een th e  A u th o r ity ’s . . . and th e
. . . ”  T h is  re p o rt was su b m itte d , in  th e
firs t  instance, in  the  case o f th e  A u th o r ity ’s 
dredgers, to  th e  superin tenden t o f the  d redg ing 
d e p a rtm e n t, and subsequently th ro u g h  the  
A u th o r ity ’s c la im s de pa rtm e n t, to  the  so lic ito rs .

A  re p o rt was made in  these circum stances 
b y  the  m aste r o f the  de fendants ’ hopper dredger 
H opper N o. 13, in  respect o f a co llis ion  between 
th e  hopper and th e  p la in t if fs ’ barge P rom ptitude. 
L it ig a t io n  ensued, and in  th e  course o f co rre 
spondence reference was m ade b y  th e  defendants 
to  th e  existence o f the  re p o rt. The p la in t if fs  
the reupon  asked fo r  th e  re p o rt to  be produced : 
the  re g is tra r o f th e  M a y o r’s and C ity  o f Lo nd on  
C o u rt refused to  o rder a fu r th e r  and b e tte r 
a ff id a v it  o f  docum ents, b u t  th e  ju dg e  ordered 
th e  re p o rt to  be produced, ta k in g  the  v ie w  th a t  
i t  was n o t p riv ile ge d .

The defendants appealed.
D un lop , K .C . and A lfre d  B u c k n ill fo r  the  

appe llan ts . —  The re p o rt conform s w ith  the

[A d m .

te s t o f a p riv ile ge d  docum ent la id  dow n by  
B uck le y , L .J .  in  B irm in g h a m  and M id la n d  
M o to r Omnibus Company L im ite d  v . London  
and N o rth  - Western R a ilw ay  Company (10® 
L .  T . R ep. 64, 67 ; (1913) 3 K .  B . 860, 856). 
I t  was' c le a rly  a docum ent bond fide  b rough t 
in to  existence fo r  th e  purpose o f lit ig a tio n - 
Reference was made to  : Southwark and VauX- 
h a ll W ater Company v . Q uick  (38 L .  T . R ep. 28 ; 
3 Q. B . D iv .3 1 5 ) ; A dam  Steamship Company v- 
London Association C orporation  (12 A sp. M ar- 
L a w  Cas. 559 ; 111 L .  T . R ep. 1031 ; (1914) 
3 K .  B . 1256) ; C ollins  v . London General 
Om nibus Com pany  (68 L . T . R ep. 831).

Claughton Scott, K .C . and T ra p n e ll fo r  the 
respondents.— The decision o f th e  learned 
judge  was r ig h t .  T he  docum ent came in to  
existence in  th e  o rd in a ry  ro u tin e  o f  th e  de
fe n d a n t’s business and n o t fo r  the  purpose of 
li t ig a t io n .  The fa c t th a t  th e  docum ent lS 
sta ted  to  be fo r  the  in fo rm a tio n  o f so lic ito rs 
does n o t o f  its e lf  in ves t i t  w ith  p riv ile ge  though 
no d o u b t in tended  to  do so.

Reference was m ade to  : Cook v . N orth  
M etropo litan  T ram w ay  (1889, 6 T im es L . R ef i '  
22) ; Jones v . Great Central R a ilw ay  (100 L . T- 
R ep. 710 ; (1910) A . C. 4) ; P o lu rr ia n  Steam
ship Company v .  Y oung  (12 A sp. M a r. L a 'v 
Cas. 449 ; 109 L .  T . R ep. 901).

The appe llan ts  were n o t ca lled upon to  rep ly-

S ir Henry Duke, P.— T his  is an appeal froth 
an o rder o f th e  learned judge  o f th e  C ity  oI 
Lond on  C o u rt in  a m a tte r  o f d iscovery. The 
ac tio n  in  w h ich  th e  o rd e r was m ade was an 
ac tio n  between the  owners o f  th e  barge Prompt'1'  
tude and her cargo, and th e  P o rt o f London 
A u th o r ity  in  respect o f an alleged d e lin q u e n t 
b y  th e  servants o f the  a u th o r ity  on board  the 
a u th o r i ty ’s H opper N o. 13. In  th e  course o 
the  li t ig a t io n  a question arose as to  discover) 
o f  docum ents, and b y  reference to  a disclose 
docum ent i t  was le a rn t th a t  the re  had been *  
re p o rt o f th e  m aster o f the  dredger upon th  
co llis ion  w h ich  was the  sub ject o f  the  l i t ig a t io n  
Thereupon a p p lica tio n  was made th a t  ther 
should be a fu r th e r  a ff id a v it o f  docum ents d>ŝ  
c losing th a t  re p o rt. N o  question  arises her 
as to  th e  exact fo rm  o f  th e  proceedings be f°r ,̂ 
th e  re g is tra r in  the  C ity  o f Lond on  C ourt, o f 
th e  appeal to  th e  learned ju dg e , and the re  is 11 ̂  
question as to  w he the r the re  should n o t hav ^ 
been an a d d itio n a l a p p lica tio n  fo r  a f u r^ e 
a ff id a v it,  o r an  a p p lica tio n  fo r  inspection . * 
sole question is w he the r upon  the  facts, as t  
c o u rt knows the m , th is  docum ent ou gh t to  h 3 
been produced fo r  inspection  b y  th e  defendin ' 
to  th e  p la in t if fs . 0

The facts are as fo llow s : The a u th o r ity  0 , 
la rge num bers o f c ra ft ,  in c lu d in g  dredgers, 3 . 
em p loy  th e ir  ow n servants in  charge o f th  
c ra ft .  In  v ie w  o f the  a lm ost in e v ita b le  c 
ta in ty  o f  li t ig a t io n  where the re  is a c0^ is*af t  
between c ra f t  o f  the  a u th o r ity  and the  cr 
o f a n y  o th e r ow ner, th e  a u th o r ity  have adopt ̂  
a p a r tic u la r  fo rm  o f procedure w ith  respect 
reports  b y  the  m asters o f th e ir  c ra ft  in  cases 
co llis ion . T h e y  tre a t  a co llis ion  as a case

T h e  H o p p e r  N o . 13.
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w h ich— in  d e fa u lt o f  se ttle m e n t— lit ig a t io n  
in u s t a lm ost in e v ita b ly  fo llo w . T a k in g  th a t  
v ie w  o f th e  m a tte r, th e  defendants have g iven  
d irec tio ns  to  th e ir  various officers. W e have 
le a rn t w ith  p a r t ic u la r ity  how  i t  is done, th a t  
wherever the re  is a co llis ion , th e  m aste r o f the  
a u th o r i ty ’s c ra f t  w h ich  is in  co llis ion  sha ll 
Prepare a re p o rt to  be considered b y  th e  
so lic ito rs . There are also arrangem ents b y  
w h ich  th e  defendants have th e ir  ow n cla im s 
de pa rtm e n t and deal w ith  c la im s in  respect o f 
collis ions. T h e y  u n d e rw rite  th e  r is k  in  respect 
° f  co llis ion , and have an arrangem en t w ith  the  
un de rw rite rs  w hereby in  a l l eases o f cla im s in  
A sp e c t o f co llis ion  th e y  p u t  th e  m anagem ent 
° f  th e  c la im  in  th e  hands o f ce rta in  so lic ito rs—  
so lic ito rs  to  whose em p lo ym e n t th e  un de r
w rite rs  assent, o r i t  m ay  be whose em p lo ym e n t 
|s proposed b y  th e  unde rw rite rs , and acquiesced 
•n b y  the  a u th o r ity .  The a u th o r ity  d ire c t th a t  
a re p o rt upon such a casu a lty  as is here in  
question sha ll be made b y  th e ir  servants fo r  the  
Purpose o f be ing su b m itte d  to  th e  so lic ito rs  w ho 

_r  th a t  occasion are th e ir  so lic ito rs , to  be dea lt 
w ith  b y  th e m  in  the  course o f th p ir  professional 
du ties  fo r  the  p ro te c tio n  o f th e  a u th o r ity  in  
respect o f th e  c la im  a ris ing  o u t o f th e  p a rtic u la r 
co llis ion . I  take  those to  be th e  facts ; and  i t  
^ccms to  me th a t  when th e  facts are ascerta ined 
‘ he case comes q u ite  c le a rly  w ith in  th e  p rin c ip le  
Which is enunciated b y  B uck le y , L . J . in  B irm in g -  
'larn and M id la n d  M o to r Om nibus Company 
y irr iite d  v . London and N orth-W estern R a ilw ay  
Company (109 L .  T . R ep. 64, 67 ; (1913) 3 K .  B . 

o0, 856). The te s t is, the  L o rd  Jus tice  said, 
th e  docum ent ob ta ined  fro m  th e  so lic ito rs  

ln  th e  sense o f  be ing procured as m ate ria ls  
Upon w h ich  professional advice should be g iven 
Jn au y  proceedings pend ing  o r th rea tened  o r 
uu tic ip a ted  ”  ? W as th is  re p o rt ob ta ined  fo r  
he so lic ito rs  ? Yes ; th e  m aster was d irec ted  

®y h is  em ployers, in  such an even t as a col- 
V*»°n, t0  m ake a re p o rt fo r  the  in fo rm a tio n  o f 
he so lic ito rs  ; th e  so lic ito rs  were id e n tifie d  in  

advance. W as i t  p rocured as m a te ria l upon 
Which pro fessional advice should be ta ke n  ? 
, , es ; the  a u th o r ity  had de te rm ined  th a t,  when 
here were cla im s in  respect o f  co llis ions, 
ju»e, tro u b le , and expense cou ld  be saved b y  
he ir be ing dea lt w ith  b y  the  so lic ito rs . W as i t  

Obtained as m a te ria ls  fo r  p ro fessional advice 
|h Proceedings pend ing , th rea tened , o r a n t ic i
pated ? Yes ; th e  defendants in te llig e n t ly  
u tie ip a ted  th a t  where the re  was a co llis ion  
etw een one o f  th e ir  c ra ft  and some c ra f t  o f 
bo ther ow ner, i f  th e y  cou ld  n o t se ttle  the  

t , a irn > w ou ld  be lit ig a te d . I t  seems to  me 
at  th is  re p o rt satisfies the  tests w h ich  are la id  

°w n  in  th e  concise s ta tem e n t o f  th e  learned 
r d  Justice . So fa r  as m y  ow n m in d  on the  

a a t ter is concerned, th e  co u rt has exercised— 
co b u rn e d  judge  d id , and I  th in k  i t  is th< 
p Urf ’s d u ty — the  r ig h t  o f exa m in ing  the 
£ O c u la r  re p o rt, and lo o k in g  a t its  te rm s 1 

Unot have th e  least d o u b t th a t  i t  was pre 
ared in  a n tic ip a tio n  o f li t ig a t io n .  I  do no1 

Popose to  s tate a l l its  con ten ts— i t  w o u ld  be 
Proper to  do so— b u t i t  is p repared in  such a

w a y  th a t  i t  is usefu l in  case o f a c la im , and  i t  
gives th e  v e ry  in fo rm a tio n  w h ich  an experienced 
person w o u ld  lo o k  fo r  i f  a c la im  were to  be m ade. 
T h a t be ing so, I  th in k  th a t  th is  docum ent is 
p ro tec ted  fro m  p ro d u c tio n , and th e  pa rties  
h a v in g  agreed th a t  th a t  should be decisive 
o f th is  case, the  appeal m us t be allow ed.

Horridge, J .— I  agree. In  th is  case the  
a u th o r ity  h a v in g  a num ber o f  c ra ft ,  g ive  in 
s truc tion s  to  th e ir  servants to  m ake a re p o rt 
in  t r ip l ic a te  b y  means o f carbon paper im m e
d ia te ly  a fte r  every c la im . The fo rm  o f re p o rt 
is set o u t in  a book w h ich  is supp lied  to  the  
servan t in  charge o f  th e  c ra ft.  W e can look  
to  some e x te n t a t  w h a t th a t  docum ent con
ta in s  because th e  p r in te d  fo rm s have been p u t 
in . I  do n o t say the  ac tu a l re p o rt made in  
th is  case, b u t  th e  p r in te d  fo rm s on w h ich  the  
re p o rt has been made have been p u t  in , and 
those fo rm s c o n s titu te  som eth ing v e ry  lik e  a 
p re lim in a ry  ac t. T h e y  in q u ire  th e  names o f 
the  witnesses on th e  a u th o r i ty ’s vessel and the  
names o f o th e r witnesses, w h a t lig h ts , i f  any , 
were e xh ib ite d  on th e  a u th o r ity ’s vessel, w h a t 
lig h ts  were v is ib le  on th e  o th e r vessel, w h a t 
sound signals were g iven  b y  th e  a u th o r i ty ’s 
vessel, and  w h a t sound signals were heard 
fro m  the  o th e r vessel, and  when. T h a t is the  
so rt o f  in fo rm a tio n  w h ich  a s o lic ito r w ho is 
a d v is in g  on a co llis ion  case w ants  a t once, and 
those are some o f  th e  p a rtic u la rs  w h ich  are 
requ ired  to  be set o u t in  the  p r in te d  fo rm . 
W h a t happens to  the  p r in te d  fo rm  ? W hen a 
casu a lty  takes place th e  re p o rt is sent to  the  
d redg ing  superin tenden t, w ho sends i t  to  the  
ch ie f h a rb o u r m aster, w ho in  tu rn  hands i t  to  
th e  w itness w ho was ca lled before us to -d a y . 
H e  to ld  us th a t  in  eve ry  case in  w h ich  the re  is 
a c la im  in  w h ich  a th ir d  p a r ty  is in vo lve d , 
th a t  re p o rt is sent to  th e  so lic ito rs  fo r  the  
unde rw rite rs . I t  is suggested th a t  he does 
th is  in  o rder th a t  th e y  m a y  advise as to  w he the r 
th e  unde rw rite rs  are lia b le  to  th e  a u th o r ity .  
I t  seems to  me the re  is no suggestion in  the  
evidence o f  a n y th in g  o f th e  k in d . The  re p o rt 
is sent to  th e m  because, be ing so lic ito rs  fo r  the  
un de rw rite rs  fo r  th e  a u th o r ity ,  th e y  advise the  
a u th o r ity  in  a defended case th a t  th e ir  case w i l l  
be defended a t th e  r is k  o f th e  un de rw rite rs . 
I f  th a t  be so, is th a t  a docum ent p riv ile ge d  
fro m  p ro d u c tio n  ? I t  seems to  m e to  come 
e x a c tly  w ith in  th e  language o f B u ck le y , L .J . ,  
to  w h ich  th e  P res iden t has re ferred in  B rim in g -  
ham and M id la n d  M o to r Om nibus Company 
v . London and N orth-W estern R a ilw a y  Com
p a n y  (sup.), where th e  L o rd  Jus tice  says :
“  I f  i t  was ob ta ined  fo r  th e  s o lic ito r, in  the  
sense o f  be ing procured as m a te ria ls  upon 
w h ich  professional advice should be take n  in  
proceedings pending, o r th rea tened , o r a n t ic i
pa ted .”  The learned judge  in  the  c o u rt be low  
la id  stress upon  some language w h ich  is to  be 
fou nd  in  th e  ju d g m e n t o f  H a m ilto n , L .J .  
N o w , I  do n o t th in k ,  how ever, th a t  th e  L o rd  
Justice  was la y in g  dow n an y  general p ropos i
t io n  the re . W h a t he was dea ling  w ith  was the  
fo rm  o f th e  c la im  con ta ined  in  th e  a ff id a v it as
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dra w n , and he po in te d  o u t th a t  th a t  c la im  
w o u ld  extend  to  m a tte rs  w h ich  c le a rly  w ou ld  
n o t be p riv ile g e d  ; b u t  when he goes on to  
deal w ith  p a r tic u la r  docum ents before he decides 
i t ,  n o t on th e  fo rm  o f th e  c la im , b u t upon the 
docum ents and concludes his ju d g m e n t b y  
saying , speaking o f th e  learned judge  below  : 
“  H e  has d ra w n  h is  d is tin g u ish in g  lin e  b y  the  
da te  a t w h ich  th e  defendants f irs t rece ived a 
le tte r  o f c la im  fro m  th e  p la in t if fs , a te s t w h ich , 
th o u g h  o fte n  unexcep tiona l, and p a r tic u la r ly  
so in  m e rca n tile  d isputes, is in a p p ro p ria te  in  
such a case as th e  present, where, as in  C ollins  
v . London General Omnibus Company (68 L .  T . 
R ep. 831), a t th e  v e ry  m om e n t when the 
acc iden t occurs, an o rd in a ry  em ployee can 
a n tic ip a te  th a t  l i t ig a t io n  in  respect o f i t  w i l l  
p ro b a b ly  ensue.”

In  th is  case i t  seems to  me clear th a t  where 
th e re  is a  co llis ion  between vessels i t  is a lm ost 
c e rta in  the re  w i l l  be a c la im  b y  one o r o th e r o f 
th e m , o r b y  b o th  o f the m , and un de r such 
circum stances th e  a u th o r ity  have p ro v id ed  
th a t  th e y  sha ll have an  im m ed ia te  re p o rt to  be 
la id  before th e ir  so lic ito rs . T h a t was w h a t 
happened in  th is  case, and th e  docum ent 
comes w ith in  th e  decision o f th e  C ourt o f 
A ppea l, to  w h ic h  I  have re ferred, as be ing a 
p r iv ile ge d  docum ent, and one n o t lia b le  to  
inspection . A pp ea l M ow ed

S olic ito rs  fo r  th e  appe llan ts , P ritch a rd  and 
Sons.

S olic ito rs  fo r  the  respondents, J .  A .  and 
I I .  E . F a rn fie ld .

Dec. 9 and  17, 1924.
(B efo re  S ir H e n r y  D u k e , P .)

T h e  M e a n d r o s . (a)
Salvage— Services to vessel requis itioned by, and  

in  possession and contro l o f, sovereign State—  
M aster and  crew conscripted d u rin g  pe riod  
o f requ is ition  in to  forces o f the State— C la im  
against owners o f the vessel— M a rit im e  lien—  
Benefit to the owners.

Where salvage services have been rendered to a 
vessel under requ is ition  o f a sovereign State, 
the owners o f the vessel, i f  they have benefited 
by the services, are liable in  an action  in  rem  
to p a y  salvage rem uneration, no tw ithstanding  
that by the terms o f the requ is ition  the ir vessel 
had, at the tim e o f the services, passed in to  the 
possession and  contro l o f the State, and her 
master and crew had become conscripted in to  
the forces o f the State.

Sa l v a g e  A c t io n .

The p la in t if fs  were th e  N e p tun e  C om pany, 
owners o f th e  salvage steam er Belos, he r m aster 
and crew  and the  S cand inav ian Salvage U n io n . 
The Belos rendered salvage services to  the  
de fendan ts ’ steam ship M eandros, a vessel 
reg istered in  Greece, o f 2468 gross tons , the  
p ro p e rty  o f a Greek f irm . A t  th e  t im e  o f the  
services th e  va lue o f  th e  M eandros  was 30,000/.

(«) Reported by G f.offrev H u t c h in s o n , E sq., B a rr is te r -  
at-Law.

The services were rendered to  th e  M e a n d r o s  

w hen she s tranded in  th e  h a rb o u r o f M oudania , 
A sia  M in o r, in  Sept. 1922, a t  a t im e  when 
she was engaged, unde r re q u is it io n  o f the  Greek 
G overnm ent, in  tra n s p o rtin g  Greek troops and 
refugees in  th e  course o f  th e  w a r between Greece 
and  T u rk e y . B y  th e  te rm s o f th e  req u is ition  
th e  possession and c o n tro l o f  the  M e a n d r o s  

passed to  th e  Greek G ove rnm en t, and her 
m aste r and  crew  ceased to  be th e  servants 
o f th e  owners, and became conscrip ted in  the 
Greek forces.

Bateson, K .C . an d  Bulloch  fo r  th e  p la in tiffs -  
The owners have had th e  bene fit o f  the  services- 
A  m a ritim e  lien  has a ttach ed , fo r  th e  services 
were n o t th e  consequence o f the  acts o f th e 
m aster and crew, and no question o f th e  righ ts  
o f th e  Greek G overnm en t arises. I t  was no t 
sough t to  enforce the  m a ritim e  lien  u n t i l  a fte r 
th e  te rm in a tio n  o f the  re q u is itio n .

D un lop , K .C  and  Stranger.— The sole ques- 
t io n  is w h e the r a m a ritim e  lien  a ttached . I t  1S 
s u b m itte d  th a t  i t  cou jd  n o t do so, because the 
m aste r and crew  were n o t th e  servants o f the 
owners when the  services were rendered. The 
S ylvan  A rro w  (16 A sp. M ar. L a w  Cas. 244j  
130 L .  T . R ep. 157 ; (1923) P . 220) is relied 
upon. [S ir  Henry Duke, P .— There was a 
t o r t  in  t h a t  case, g iv in g  rise to  a cause o f action , 
th e  t o r t  be ing th a t  o f th e  servan t.] N o  lien 
can a tta c h  to  a n y th in g  w h ich  is in  th e  posses
sion o f  a sovereign S tate (The Tervaete, I® 
A sp. M a r. L a w  Cas. 48 ; 128 L . T . R ep. I 76 ’
(1922) P . 259). The Broadm ayne  (13 Asp- 
M a r. L a w  Cas. 356 ; 114 L .T .R e p .  891 ; (1916) 
P. 64) is d is tingu ished  because in  th a t  case 
the re  was no evidence th a t  the  owners had 
p a rte d  w ith  possession and co n tro l. N e ither 
was the re  a n y  bene fit to  th e  owners.

Balloch, in  re p ly , re fe rred  to  The Sarptrl 
(13 A sp M ar. L a w  Cas. 370 ; 114 L .  T . R eP' 
1011 ; (1916) P . 306). Reference was also made 
to  The Porto A lexandre  (15 Asp. M ar. La ''" 
Cas. 1 ; 122 L .  T . R ep. 661 ; (1920) P . 30) and 
The Lom onosoft (1921) P. 97).

Dec. 17, 1924.— S ir Henry Duke, P .— In  th e 
course o f th e  w a r between Greece and T u rk e y ’ 
and in  th e  m o n th  o f Sept. 1922, th e  M e a n d r o ^  

had been req u is ition ed  b y  th e  Greek Govern 
m e n t to  assist in  b r in g in g  aw ay  troops , p a r t of a 
defeated a rm y , and refugees, p a r t  o f a poPu*a 
t io n  f ly in g  before the  T u rk is h  advance. A f t  • 
th e  re q u is it io n  she was sen t to  M oudania , 
p o r t  on th e  Sea o f  M arm ora , on  th e  n o r th  coa 
o f  Asia  M in o r. W h ile  the re  she stranded 011, 
sandy shore, and a lth o u g h  e ffo rts  were ma 
b y  such assistance as was ava ilab le  lo c a lly ^  
and the re  were c ra ft o f  a ll k in ds  in  the  
bourhood a ttra c te d  b y  th e  necessity 
had  caused the  M ea n d ro s  to  be the re— s -  
rem ained s tranded, and had become sanded uf 
to  a v e ry  considerable e x te n t ; she was s in k i iP 
and g e ttin g  in to  a worse c o n d itio n . The st 
o f th e  sand w h ich  fo rm s th e  shore the re  , 
described b y  th e  m aste r o f th e  M ea n d ro s , a . 
th o u g h  i t  had som eth ing o f the  cha racte r t 1 a 
one associates w ith  a qu icksand i t  was 110

neig“  
\vhiCj  
ie had
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lu ic k s a n d  in  th e  sense in  w h ich  the  phrase is 
c°m m o n ly  used, b u t sand s h ift in g  w ith  the  
fe a th e r .  The shore the re  is exposed, w ith  no 
shelter fro m  th e  n o r th , south, o r  east. The 
Melos was sent fro m  C onstan tinop le . She is the  
P roperty  o f  a f irm  who are p a r t  o f a salvage 
association ; she is w e ll equipped fo r  salvage—  
a vessel o f  a class w h ich  i t  has a lw ays been the  
ob ject o f the  c o u rt to  encourage. She was 
|y in g  ready w ith  steam up , and she came on 
to th e  scene and laboured  the re  fro m  the 
afte rno on  o f the  9 th  Sept, u n t i l  the  m orn ing  

the  11 th  Sept, a t f irs t w ith  no success. She 
towed and je rke d  and produced no resu lt in  
h a t w ay , b u t u lt im a te ly  i t  appeared to  her 

fa s te r  th a t  the  p rope r course was to  deal 
^ * th  th e  sand, and b y  us ing his engines he, as 

e says, dredged the  sand— he re a lly  scoured 
a9d sh ifte d  the  sand and increased the  dep th  
°j, w a te r ava ilab le  fo r  the  M eandros, and 
a*te r con du cting  th a t  ope ra tion  fo r  a consider
able pe riod  d u rin g  th e  n ig h t o f  the  10th, on the  

o rn in g  o f the  1.1th he was able to  b rin g  the  
Vessel o ff.
.S h e  the reupon rendered v e ry  m a te ria l service, 

he was fo r th w ith  crowded w ith  refugees o f 
'" ‘ rious classes to  the  num ber o f som eth ing lik e , 

th in k ,  1100, and g o t aw ay w ith  the m . T hey  
^ere  rescued in  t im e  to  avo id  the  a r r iv a l o f the  

•lr k ish  troops b u t  the  closing opera tions in  
be scene were conducted to  th e  accom pani- 
ent o f a r t i l le ry  fire  w h ich  was go ing on in  the  

eighbourhood o f the  he ights, and the  T u rks  
r r ived and to o k  possession o f th e  to w n , i t  is 
ai(L  w ith in  fo r ty -e ig h t hours.

Looked a t in  th a t  w ay , and on broad grounds, 
's p e rfe c tly  obvious th a t  the  Belos rendered 
h ig h ly  im p o rta n t and va luab le  service in  the  
ay  o f salvage to  som ebody, b u t a lth ou gh  her 

ervice was rendered in  Septem ber 1922, her 
s'Vners have laboured in  v a in  u n t i l  th is  t im e  to  
®cUre rem u ne ra tion , and th e y  are m e t now  

i hh defences w h ich  render i t  necessary to  
fa ° *  w *bb some care a t the  docum ents and the  
I cts in  o rder to  see w he the r the  p rinc ip les  o f 

upon  w h ich  salvage is based gives the  
eie 0s a c la im  w h ich  cou ld  be, and ou gh t to  be, 

'fo rced in  th is  c o u rt V arious defences were 
y  lsed. I t  was said the  vessel was a requis i- 

oiied sh ip  and in  effect th a t  she and her crew 
j^ereupon passed to  the  Greek G overnm ent. 
Pa 1S 11 pleaded th a t  th e  p ro p e rty  in  her 
U !*Sed, and I  th in k  the  learned pleader ve ry  
th  U,'a l|y  sh rank fro m  a n y  such a llega tion  as 
0j.aL  b u t i t  is pleaded th a t  the  m anagem ent 
Cq ber, th e  possession, the  bene fit and the  
is nt)r °^ ° i  he r and o f her crew  passed. Then i t  
V f  eaded th a t  a t the  tim e  o f the  service the 
QoSsel was so le ly a t the  r is k  o f the  Greek 
W(.V< rrirner|t ,  and th a t  the  Greek G overnm ent 
C0[hy  under an o b lig a tio n  to  re tu rn  he r in  the  
th  b*tion  in  w h ich  she had been de livered to  

I t  is also pleaded th a t  no bene fit was 
W tVed b y  th e  defendants ; th a t  these services 
Go 6 rer*dered under a co n tra c t w ith  th e  Greek 
is ' ('r n n ie n t, and th a t  the  p rope r proceeding 
ftie ^  Way  ° i  a c la im  upon the  Greek G overn- 

*■ a c la im  to  th e ir  considera tion  as a

sovereign S tate— and to  th e ir  sense o f ju s tice  in  
respect o f the  c la im .

F irs t ,  as to  the  c o n tra c t. The m aster o f the  
Belos— w ho is experienced in  salvage m a tte rs—  
to o k  w ith  h im  L lo y d ’s fo rm , and presented i t  to  
th e  m aster o f the  Meandros, who thereupon 
to o k  h im  to  a Greek office r in  com m and o f a 
Greek de pa rtm e n t. H e  signed th e  salvage 
fo rm  in  b la n k . I t  prov ides fo r  an aw ard  o f 
salvage to  be pa id  b y  th e  Greek G overnm ent 
a fte r  a rb itra t io n . W h a t m ay  be said abou t 
th a t  agreem ent is, I  th in k ,  th a t  i f  i t  had been 
p u t in  o rder b y  th e  Greek G overnm ent— i f  
th e y  had, as th e  Scotch say, “  im p lem ented ”  
i t — and i f  th e y  had pe rfo rm ed a ll its  te rm s, in  
m y  ju d g m e n t i t  w ou ld  have afforded an answer 
to  the  present c la im . B u t w h a t to o k  place 
was th a t  before th e  salvage service had re a lly  
commenced th e  Greek office r on the  spot 
repud ia ted  the  agreem ent, and so i t  has never 
been com ple ted ; and the  Greek G overnm ent 
say th a t  when appeals were m ade to  them , 
th e ir  agents in  Lond on  expressed reasons w h y , 
in  the  e x is tin g  sta te  o f  p o lit ic a l a ffa irs , n o th in g  
cou ld  be done in  th e  m a tte r. I  th in k ,  the re 
fore, the  ac tio n  stands as i f  the re  had never 
been an a tte m p t to  m ake an agreem ent— i t  is a 
repud ia ted  agreem ent o f the  th ird  pa rties.

The n e x t question is as to  req u is ition . The 
effect o f re q u is itio n  m ay  be o f the  m ost various 
k inds . I t  is n o t an op e ra tion  o f stereotyped 
fo rm . R e q u is it io n  is n o t a te rm  o f a r t .  I t  is 
ba re ly  m ore th a n  a co lloq u ia l expression w h ich  
has come in to  use d u rin g  recent years. I t  has 
some connection" w ith  a te rm  w ith  w h ich  the  
E ng lish  people became fa m ilia r tw e n ty -f iv e  years 
ago— the  te rm  “ com m andeering .”  A  req u is ition  
is a process b y  w h ich  the  S tate takes the  use o r 
th e  possession o f, o r the  p ro p e rty  in ,  cha tte ls  and 
som etim es in  land . B u t i t  is in f in ite ly  various. 
I f ,  fo r  instance, a s tack o f h a y  is req u is i
tion ed , i t  is requ is itioned  to  be consum ed ; i f  
premises are requ is itioned  th e y  are requ is itioned  
to  be occupied ; and i f  a sh ip  is requ is itioned  i t  
m ay be requ is itioned  fo r  the  purpose o f be ing 
sent to  sea, o r sunk a t the  m o u th  o f a ha rbo u r, 
o r  fo r  a purpose w h ich  is satisfied the  n e x t day. 
I  have looked a t the  docum ent and lis tened to  
argum ents on the  Greek law . R egard ing  the  
Greek law  as a m a tte r  o f fa c t, I  do n o t th in k  
th e  defendants have m ade o u t th e ir  a llegation . 
T h a t is upon th e  question o f fa c t, as to  w h a t 
the  Greek la w  is. B u t  the re  is som eth ing more 
th a n  th a t,  because I  am  ab le to  see b y  the  
docum ent w h a t a c tu a lly  was the  effect o f 
req u is ition  in  th is  case. The f irs t step in  the  
re q u is itio n  was a dem and b y  the  Greek G overn
m en t fo r  a d e live ry  o f  th is  ship, and I  am  satis
fied  th a t  fo r  every p ra c tica l business purpose 
th e  sh ip  was taken  possession o f b y  the  Greek 
G overnm en t, th a t  is, th a t  the y  requ ired th a t  
th e  sh ip  and he r m aste r and crew should be a t 
th e ir  service fo r  th e  purpose fo r  w h ich  th e y  
requ ired  them . L a te r, a fte r  th e  services fo r  
w h ich  th e  vessel was requ ired had  been com 
p le ted , nam ely , in  Jan . 1923, th e  sub-m anager 
o f th e  Greek D ire c tio n  o f T ra n sp o rt de livered 
he r to  the  owners’ agent. T h a t h a v in g  taken
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place in  Jan . 1923, in  th e  fo llo w in g  m o n th  there  
were proceedings before w h a t I  m ay  ca ll a 
s ta tu to ry  t r ib u n a l— n o t one o f  th e  c iv i l  cou rts—  
b u t a s ta tu to ry  t r ib u n a l appo in ted  to  exam ine 
and assess accounts upon req u is ition . O n the  
2nd Feb. 1923 th a t  t r ib u n a l aw arded a pa ym en t 
to  th e  owners o f th e  M eandros  in  respect o f the  
re q u is itio n  fo r  a pe riod  fro m  A ug . 1922 to  Jan . 
1923, a pe riod  o f 135 days a t 4671 drachm as per 
da y . T hey  trea te d  the  transa c tion , on th e  face 
o f th a t  accoun t, as a h ir in g  transa c tion . The 
M in is try  was deb ited , in  respect o f th e  req u is i
t io n  and use o f  the  vessel, w ith  635,585 
drachm as. T h a t seems to  me to  be a safer 
gu ide w ith  regard to  th e  e ffect o f th e  req u is i
t io n  th a n  I  can f in d  in  th e  co n flic t o f  the  
argum ents o f th e  Greek advocates w ho have 
made a ffid a v its . The possession o f th e  vessel 
and th e  c o n tro l o f  he r passed fo r  th e  t im e  being, 
fo r  he r crew , b y  th e  a c t o f re q u is itio n , became 
conscrip ts in  th e  Greek forces, and came under 
th e  la w fu l a u th o r ity  o f Greek com m anders. 
T he  p ro p e rty  in  her d id  n o t pass. I t  is obvious, 
upon th e  facts be ing exam ined, th a t  th e  owners 
o f  the  M eandros  never were disseised, in  the  
tech n ica l sense, o f  p ro p e rty  in  he r. A l l  th e y  
were dep rived  o f fo r  th e  t im e  be ing was the  
use and possession o f  her.

N o w  i t  is said th a t  th e  salvage services p ro 
duced no bene fit to  th e  defendants. N o w  the  
con tra s t between th e  po s itio n  a t the  tim e  when 
th e  service was ab ou t to  be pe rfo rm ed , and the  
pe riod  w hen i t  had been com ple ted, is th a t  a t 
the  t im e  w hen i t  was ab ou t to  be pe rfo rm ed the  
M eandros  stood a s trong  p ro b a b ility ,  as I  have 
been advised b y  the  E ld e r B re th re n , o f becom 
in g  a to ta l loss b y  reason o f the  p re va ilin g  
cond itions, b y  reason p a r t ly  o f th e  pa ra lys ing  
influences w h ich  affected th e  rescue ow ing  to  
th e  T u rk is h  approach. T he  E ld e r B re th re n  
advise m e th a t  as th in g s  w e n t on , b u t  fo r  the  
service o f th e  Belos, the re  was a s trohg  p ro ba 
b i l i t y  th a t  th e  M eandros  w o u ld  have been a 
to ta l loss, th a t  she w o u ld  have been embedded 
in  th e  sand, and, upon  a change o f w eather, 
deep ly embedded, and  she w o u ld  have been 
rendered useless as a vessel. T h a t was the  
p o s s ib ility , and i f  th a t had been realised, 
accord ing to  the  de fendants ’ con ten tio n , the  
owners w o u ld  have had a c la im  aga inst the  
Greek G overnm en t. I  am  n o t a t a l l sure th a t  
th e  Greek G overnm en t regarded th a t  c la im  as 
a c la im  b y  w h ich  i t  was bound. A cco rd in g  to  
th e  s ta tem e n t o f an agent o f the  Greek G overn
m e n t in  L o n d o n , th e  r is k  was a m a tte r  fo r  the  
owners, and  n o t fo r  th e  G overnm ent ; b u t, 
ta k in g  i t  a t  its  h ighest, th e  owners w o u ld  have 
had  a c la im  w h ich  th e y  cou ld  have presented 
to  th e  a rb it ra l t r ib u n a l w h ich  I  have m en
tio n e d , a c la im  w h ich  cou ld  have been assessed, 
and  in  respect o f  w h ich  th e y  w o u ld  th e n  have 
had a c la im  in  m oneys num bered. T h a t m ig h t 
have been th e ir  p o s itio n . As the  re su lt o f the  
salvage th e y  have th e ir  sh ip  and n o t a c la im , 
and to  say th a t  th e y  de rive  no bene fit fro m  the  
salvage services seems to  me to  be illu s o ry . In  
m y  ju d g m e n t bene fit was de rived b y  the  
salvage.

W h a t is th e  re su lt ? W ho  is to  pa y  ? I f  the 
Greek G overnm en t had been a corpora tion  
sub ject to  n a tio n a l la w  the re  w o u ld  have been 
a c la im  aga inst th e m . T hey  were in  the 
possession o f and had  an in te res t in  th e  ship- 
T h e y  had te m p o ra ry  co n tro l o f her, and  the 
r ig h t  to  possession o f her, and  upon  th e  pr*n" 
ciples w h ich  are adm in is te red  in  cou rts  possess
in g  A d m ira lty  ju r is d ic tio n , salvage creates a 
lega l l ia b i l i t y  a ris in g  o u t o f the  fa c t th a t  a 
p ro p e rty  has been saved w hereby th e  owner» 
w ho has had th e  bene fit o f  the  service, has to 
m ake rem u ne ra tion  to  those w ho have con
fe rre d  th e  bene fit. I t  has been said, more 
w id e ly  th a n  i t  is necessary to  express an 
o p in io n  upon  th is  case, th a t  an y  person whose 
in te re s t in  th e  p ro p e rty  is rea l— tho ugh  i t  fa 
sho rt o f ow nersh ip— m ay be lia b le  in  respect 0 
salvage, and i t  has been said, fu r th e r ,  in  com 
prehensive te rm s, th a t  “  ow ner ”  includes a 
persons w ho are c o lle c tiv e ly  o r s in g ly  owners- 
T he  defendants in  th is  case were the  owner 
in  th e  tru e  sense, and a t a l l m a te ria l times» 
a lth o u g h  I  accept th e  con ten tio n  o f th e  defen 
dan ts  th a t  fo r  a pe riod  th e y  were o u t o f posses 
sion and o u t o f co n tro l. O n th a t  question 0 
co n tro l I  ta ke  accoun t o f the  a rgum en t founde 
upon th e  decision o f th e  C o u rt o f  A ppea l 1
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The Tervaete (16 Asp. M ar. L a w  Cas. 48 ;
L .  T . R ep. 176 ; (1922) P . 259) and o th e r ■ f  
kno w n  decisions, th a t  i f  th e  ac t in  respect ^  
w h ich  rew ard  is be ing c la im ed was th e  ac t  ̂
th e  crew w h ile  th e y  were servants o f, o r  und . 
th e  c o n tro l o f th e  Greek G overnm en t, i t  won 
n o t resu lt in  a c la im  capable o f be ing enforce 
in  salvage proceedings, because n e ithe r t  
Greek G overnm en t, n o r the  vessel in  the 
hands, no r th e  Greek G overnm en t in  respect 
acts o f th e  crew unde r th e ir  co n tro l, n o r su 
sequent owners in  respect o f these transaction  ’ 
cou ld  be m ade lia b le  in  subsequent proceeding^ 
B u t  th is  is n o t th a t  case. N o th in g  is c la im  
here in  respect o f a n y  a c t o f th e  crew  o f 
Meandros. W h a t is c la im ed is salvage 
respect o f  th e  services o f th e  Belos and ^  
m aster and crew. T he  ju d g m e n t o f S ir J®P;S 
H annen in  F ive  Steel Barges (6 A sp .M a r. L a w  ,
580 ; 63 L .  T . R ep. 499 ; 15 P rob . D iv -  ^  
and th e  ju d g m e n t o f th e  C ourt o f  A ppea l in  
P o rt V ic to r  (9 Asp. M ar. L a w  Cas. 182; 84 !>• 
R ep. 677; (1902) P . 243) w i l l  be fou nd  to  j  
am p le  a u th o r ity  fo r  th e  p r in c ip le  on wh ic 
am  proceeding. The service in  th is  case -s 
bene fic ia l to  th e  owners, and th e  question ,
.1.-1.______La L„ AL____________1 TtL„w h a t o u g h t to  be th e  rew ard . The service

theo f th e  h igh  va lue w h ich  I  have endeavoure  ̂
describe. I  am  anxious n o t to  exaggerate ^  
c la im  b y  reason o f m il i ta r y  danger so as.f*L ry 
w a rd  th e  c la im an ts  fo r  in te rv e n in g  in  a m in

I  th in k  th a t  w o u ld  n o t be Pr°* jjetransa c tion , 
in  th e  circum stances b u to f th is  case ; ceS, 
c la im an ts  in te rvened in  d if f ic u lt  c irc u m s ta n ^  
and , in  m y  ju d g m e n t, the  lowest am o un t * 
reasonably aw ard  th e m  is th e  sum o f  2500 • 

S o lic ito rs  : W ill ia m  A . C rum p  and & 
D ow ning , M idd le ton , and Lew is.
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H .  O F  L.] Ow n e r s  o f  St e a m s h ip  M e l a n ie  ». Ow n e r s  o f  St e a m s h ip  Sa n  O n o f r e . [H . of  L .

S ouse of Horiis.

N ov. 10, 11, 13, and Dec. 19, 1924.
(Before Lo rds  Ca v e , L .C ., F in l a y , Sh a w , 

P h il l im o r e , and B l a n e s b u r g h .)

Ow n e r s  o f  St e a m s h ip  M e l a n ie  v . O w n e r s  o f  
St e a m s h ip  Sa n  O n o f r e . (a)

° N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  
E N G L A N D .

Collision— Statutory du ty to assist— Damage 
caused to sh ip  du rin g  assistance—Salvage cla im  
— P rin c ip le  applicable— M erchant S h ipp ing  
A c t 1894 (57 &  58 V ie t. c. 60), s. 422, sub-s. 1. 

On the 27 th  Dec. 1916 the steamer M . came in to  
collis ion w ith  the steamer S. in  the B ris to l 
Channel. The M . was struck on her starboard 
side by the stem o f the S. and was seriously  
damaged. The M . was held alone to blame fo r  
the collis ion. A fte r  the co llis ion the M . not 
being in  a s in k ing  condition, the master o f the
S. fo rm ed the idea o f tak ing her in  tow w ith  the 
assistance o f a th ird  vessel, and getting her up to 
B a rry  Roads fo r  the purpose o f beaching her. 
Subsequently, ow ing to the set o f the tide o r to 
some other cause, and w ithou t negligence on 
the p a r t o f the S., the three vessels grounded on 
a ledge o f rocks. Both the M . and the S. after
wards floa ted o ff and were safely towed by two 
tugs to B a rry . The bottom o f the M . as well as 
that o f the S. was badly damaged by the rocks. 
A  salvage action was then commenced by the 
owners, master and crew o f the S. against the 

I n  that action Bailhache, J .  held w ith  the 
Assistance o f T r in i ty  M asters that the S. had 
n° t contributed to the rescue o f the M . so as to 
he entitled to salvage, but the Court o f A pp ea l 
(Bankes, Scrutton, and A tk in , L .J J . )  assisted 
hy N a u tic a l Assessors came to a d iffe rent 
in c lu s io n  and referred the assessment o f the 
damages to the A d m ira lty  D iv is io n . The 
owners o f the M . appealed to the House o f  
Lords.
'¡A, that the action o f the S. in  standing by the
M. was not a salvage service. The towage was 
n° doubt a m erito rious attempt, but u n fo rtu 
nately i t  fa ile d  in  its  effect ow ing to the accident 
A  grounding. The M . was in  no better pos ition  
uihen she was grounded on the rocks than she 
^o u ld  have been i f  the S. had not taken her in  
tow. There was therefore ample m ate ria l upon  
‘uhich the t r ia l judge could come to the conclu- 

which he reached and there was no 
E ffic ien t reason fo r  setting i t  aside. 

er L o rd  F in la y  : “  I t  seems to be very u n 
desirable that the amount o f the salvage aw ard  
should be fixe d  by a court other than that which  

p  tr ‘ cd the case.”
<r L o rd  P h illim o re : A lthough sect. 422, sub- 
A’et. l  o f the M erchant S h ipp ing  A c t 1894 
y h ic h  provides that "  I n  every case o f collis ion  
wtiveen two vessels, i t  sha ll be the duty o f the 
“ ‘aster or person in  charge o f each vessel, i f  and

(Q) ).
^Ported by E dw ard  J. M. Ch a p lin , Esq., Barrister-at- 

Law.

so f a r  as he can do so w ithou t danger to h is own 
vessel, crew and passengers ( i f  any), (a) to 
render to the other vessel her master crew and  
passengers ( i f  any) such assistance as m ay be 
practicab le ,”  does not deprive the assisting  
vessel o f the rig h t to salvage, success being 
necessary fo r  a salvage reward, services, how
ever m eritorious, which do not contribute to the 
ultim ate success, do not give a title  to salvage 
reward.

Decision o f the Court o f A p p ea l reversed.

A p p e a l  fro m  a decision o f the  C o u rt o f Appea l 
(Bankes, S c ru tton , and A tk in ,  L .J J .)  s it t in g  
w ith  N a u tic a l Assessors reversing a decision 
o f  B a ilhache , J . s it t in g  w ith  T r in i ty  Masters.

The facts w h ich  are s u ffic ie n tly  sum m arised 
in  the  headnote appear fu l ly  fro m  the  
judgm en ts .

S ir John S im on, K .C ., D u n lop , K .C ., and 
H . Stranger fo r  the  appe llan ts .

Bateson, K .C . and H . C. S. Dum as  fo r  th e  
respondents.

The House to o k  tim e  fo r  considera tion .

L o rd  Ca v e , L.C .— The question w h ich  yo u r 
Lo rdsh ips have to  de term ine on th is  appeal is 
w hethe r, ha v in g  regard to  the  ac tion  taken  b y  
the  steam ship San Onofre a fte r  her co llis ion 
w ith  the  steam ship M elan ie  on the  27 th  Dec. 
1916, the  fo rm er vessel is e n tit le d , as the 
C ourt o f A ppea l have he ld , to  a salvage aw ard 
o r, as B a ilhache , J . had he ld, to  none. N o 
question as to  the  measure o r a m o un t o f the  
aw ard ( i f  any) arises on th is  appeal.

The legal p rinc ip les  to  be app lied  in  a case o f 
th is  cha racter are n o t in  d ispu te . In  o rder to  
earn a rew ard  fo r salvage a vessel m ust n o t 
o n ly  have endeavoured to  rescue ano the r fro m  
loss a t sea b u t m ust have done so to  some 
purpose ; th a t  is to  say, the  la t te r  vessel m ust 
have been a c tu a lly  salved and the  fo rm er m ust 
have co n trib u te d  to  th a t  resu lt. A n  a tte m p t 
a t rescue, however m erito rious  and however 
co s tly  to  the  w ould-be rescuer, i f  n o t a ttended 
b y  success, gives no r ig h t  to  an y  salvage 
rew ard. S ir John Coleridge, in  de live ring  the 
ju d g m e n t o f the  P r iv y  C ouncil in  The A tlas  
(1 Lu sh . 5X8, on p. 527), said th a t  i f  th e  sh ip  o r 
cargo were n o t saved there  cou ld  be no salvage ; 
b u t he added th a t  “  where a salvage is f in a lly  
effected, those who m e rito r io u s ly  c o n trib u te  to  
th a t  re su lt are e n tit le d  to  a share o f the  rew ard, 
a lth ou gh  the  p a r t th e y  to o k  s tand ing b y  its e lf  
w o u ld  n o t in  fa c t have produced i t . ”  I t  was 
on th is  p rin c ip le  th a t  salvage was aw arded in 
The K ille e n a  (4 Asp. M ar. La w  Cas. 472 ; 45 
L .  T . R ep. 621 ; 6 P rob . D iv . 193) and The 
Cam ellia  (5 A sp. M ar. L a w  Cas. 197 ; 50 L . T . 
Rep. 126 ; 9 P rob . D iv . 27) and refused in  
The Cheerful (5 Asp. M ar. L a w  Cas. 525 ; 51' 
L .  T . R ep. 56 ; 11 P rob . D iv . 3) and The 
Tarbert (15 Asp. M ar. L a w  Cas. 423 ; 125 I , .  T . 
R ep. 800 ; (1921) P . 372). Cases lik e  The 
B en la rig  (6 Asp. M ar. L a w  Cas. 360 ; 60 L .  T . 
R ep. 238 ; 14 P rob . D iv . 3) and The Depanto 
(7 Asp. M ar. La w . Cas. 192 ; 60 L .  T . Rep.
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H. of  L.] Ow n e r s  o f  St e a m s h ip  M e l a n ie  v . Ow n e r s  of  St e a m s h ip  Sa n  On o f r e . [H. of L-

623 ; (1892) P . 122), where the  c la im  was n o t 
fo r  salvage b u t fo r  paym en t fo r  w o rk  done on 
request, s tand o f course on a d iffe re n t fo o tin g .

In  the  present case the  M elan ie  un d o u b te d ly  
reached p o r t,  tho ugh  in  a damaged c o n d itio n  ; 
and the  question  is w he the r the  e ffo rts  o f the  
San Onofre co n trib u te d  m a te r ia lly  to  th a t  
resu lt. The m a in  facts o f the  case m ay be 
v e ry  s h o r tly  s ta ted . A f te r  the  co llis ion , w h ich  
has been he ld to  have been due to  bad seaman
ship on the  p a r t  o f the  M elan ie , th e  tw o  vessels 
separated ; b u t th e  San Onofre a fte rw ards 
came up to  th e  M elan ie  and p u t on boa rd  her 
some o f her officers and crew who a t the  t im e  
o f the  co llis ion  had ta ke n  refuge on th e  San  
Onofre. I t  was the n  ascerta ined th a t  the  
M elan ie , a lthough  one o f her holds (H o ld  N o . 2) 
was flooded, was n o t s in k in g  ; and the reupon 
she was made fas t to  th e  San Onofre on  the  
s ta rboard  side and to  the  U ra n ia  (who was 
escorting th e  San Onofre) on th e  p o r t  side, 
and these tw o  vessels a tte m p te d  to  to w  her 
in to  B a rry  Roads. U n fo r tu n a te ly , ow ing  to  
the  set o f th e  t id e  o r to  some o th e r cause, and 
(as i t  has been he ld ) w ith o u t negligence on the  
p a r t o f the  San Onofre, the  th ree  vessels 
grounded on a ledge o f rocks near the  S to u t 
P o in t. Some few  hours a fte rw a rds , the  tid e  
ha v in g  risen, th e  San Onofre floa ted  and le f t  
the  M elan ie  on  the  rocks ; and n e x t m o rn ing  
the  M elan ie  also floa ted  and was sa fe ly  tow ed 
b y  tw o  tugs to  B a rry . The b o tto m  o f the  
M elan ie , as w e ll as th a t  o f the  San Onofre, was 
b a d ly  damaged b y  the  ro cks . The tugs ob ta ined 
a salvage aw ard o f 16501., and th e  question is 
w hethe r the  San Onofre is also e n tit le d  to  an 
aw ard.

Bailhache, J ., who heard the  ac tio n , he ld  
th a t  the  San Onofre had n o t co n trib u te d  to  the  
rescue o f the  M elan ie  so as to  be e n tit le d  to  
salvage ; b u t the  C o u rt o f A ppea l to o k  the  
opposite v iew . The question  is one o f fa c t ; 
and I  can o n ly  say th a t ,  ha v in g  ca re fu lly  
lis tened to  the  evidence and the argum ents o f 
counsel, I  do n o t th in k  th a t  the re  was suffic ien t 
ground fo r  d is tu rb in g  the  ju d g m e n t g iven a t 
the  t r ia l .  The action  o f th e  San Onofre in  
s tand ing  b y  and p u t t in g  some o f  the  M elan ie 's  
crew  on board her was n o t, I  th in k ,  a salvage 
service. The M elan ie  was n o t an abandoned 
sh ip  ; and the  w eather being w h a t i t  was, 
the  San Onofre cou ld  h a rd ly  have sailed aw ay 
w ith  the  M elan ie 's  crew  w ith o u t endeavouring 
to  ascerta in  the  con d ition  o f the  M elan ie  and 
g iv in g  her crew  a chance o f re tu rn in g  to  her. 
The towage was no d o u b t a m erito rious  
a tte m p t, b u t u n fo rtu n a te ly  i t  fa iled  in  its  effect 
ow ing  to  the  accident o f g round ing  ; and the  
o n ly  resu lt was th a t  the  M elan ie , instead o f 
being b ro ug h t in to  ha rbou r, was p ile d  up  on 
th e  rocks w ith  a damaged h u ll and l i t t le  ( i f  a t 
a ll)  nearer to  p o r t th a n  when the  towage began. 
I t  is tru e  th a t  the  M elan ie , be ing (as M r. 
Dum as p u t i t )  “  safe ly on the  rocks ,”  could 
n o t and d id  n o t s in k  ; and i t  is also tru e  th a t,  
ow ing  to  her being on the  rocks, her m aster 
was able, when the  t id e  fe ll and the  w a te r ran 
o u t o f her N o . 2 ho ld , to  close the  w a te r tig h t

doors and so p reven t th e  w a te r fro m  agam 
en tering  the  ho ld  when the  t id e  rose ; b u t i t  >s 
n o t p roved th a t  these facts saved th e  M elanie  
fro m  loss. The w eather, th o u g h  foggy, waJ 
fine , and the re  was no w in d  and no sea ; and 1 
is a probable con jectu re  th a t ,  i f  the  M elanie  
had been le f t  to  lo w e r her anchors and use her 
be ll, she w o u ld  have rem ained a flo a t u n t il t y  
fog l i f te d  and cou ld  the n  have been towel 
sa fe ly  in to  p o r t.  I f  the  w eather had changed’ 
she m ig h t no do ub t have been in  danger ; bn 
in  th a t  even t her po s ition  upon the  rocks won* 
have been n o t  less serious. The t r ia l  j u<̂ ® 
was advised b y  the  T r in i ty  M asters th a t,  having 
regard to  th e  w eathe r as i t  was and to  a ll th  
circum stances o f the  case, and to  w h a t mif?*1 
have been done to  th e  M elan ie  had she been 
le f t  in  the  p o s itio n  in  w h ich  she was, she was > 
no b e tte r p o s itio n  w hen she was grounded ° n 
the  rocks a t S tou t P o in t th a n  she w o u ld  hay 
been i f  the  San Onofre had n o t ta k e n  her ' 
to w  ; and w ith  th is  o p in ion  th e  lea rned  judg  
e n tire ly  agreed. The assessors w ho advised t*1 
C ourt o f A ppea l were o f a d iffe re n t o p in i011 ’ 
b u t the  appeal was n o t fro m  assessor to  assess 
b u t  fro m  c o u rt to  c o u rt. I t  appears to  h* 
th a t  the re  was am ple m a te ria l upon w h ich  t  
t r ia l  judge  cou ld  come to  the  conclusion ■wh*c 
he reached, and th a t  the re  was no suffie ien 
reason fo r  s e ttin g  i t  aside.

F o r the  above reasons I  am  o f op in ion  tn  
th is  appeal should be allow ed and th a t  t  
o rder o f the  C ourt o f A ppea l shou ld  be se 
aside and the  ju d g m e n t o f Bailhache , J- r 
stored, w ith  costs here and below.

L o rd  F i n l a y .— T his  is an ac tio n  b y  t  
owners o f the  San Onofre s team ship to  recov 
fo r  salvage services to  th e  M elan ie  steam sh ip 
Ba lihache , J ., before w hom  w ith  the  T r in * - 
M asters the  case was tr ie d , dism issed the  elm ’ 
b u t the  C ourt o f A ppea l (Bankes, Scru tto  ’ 
and A tk in ,  L .J J .) ,  s it t in g  w ith  assesso > 
reversed th is  find in g . T hey  d id  n o t, how e ',e ’ 
themselves se ttle  the  am o un t o f the  sa v̂ f j .  
rem unera tion , b u t sent th e  case to  th e  y  
m ira lty  D iv is io n  fo r  th a t  purpose, and 
P resident, a fte r  a hearing, aw arded to  
owners o f the  San Onofre 21,500/., and to  ^  
cap ta in  and crew 1500/., o f w h ich  500/. '  
to  go to  Hie cap ta in .

The M elan ie  and th e  San Onofre came 
co llis ion  ab ou t 9.45 a .m . on the  27th  O 
1916 in  the  B r is to l Channel, a few  m iles to  
sou th  and east o f N ash P o in t, in  a dense J 
The M elan ie  was s tru c k  on her s ta rboard  s' j t  
b y  the  stem  o f the  San Onofre, w ith  the  reS ^  
th a t  a large Y-shaped hole was made m  ^  
M elan ie. The cap ta in  and m ost o f the  c ^  
clam bered up in to  the  San Onofre, and j  
rem a inder w en t in  a life b o a t to  an m  ^  
steam tra w le r, the  U ra n ia , w h ich  
attendance upon the  San Onofre. The 
d id  n o t s ink , as had been feared, and she 
take n  in  hand b y  the  m aster o f th e  San On 
w ith  the  in te n tio n  o f ta k in g  her to  I*9 r- 
the  San Onofre being made fast on the  s 
board side o f the  M elan ie  and th e  U ram a
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H . o f  L . ]  O w n e r s  o f  S t e a m s h i p  M e l a n i e  v . O w n e r s  o f  S t e a m s h i p  S a n  O n o f r e . [H . o f  L .

her p o r t  side. The towage began a t 10.30 a.m . 
and a t 11.45 a.m ., the  fog s t i l l  con tin u in g , a ll 
three vessels ran on the  rocks a t S to u t Corner, 
a few  m iles to  the  east o f the  spo t o f the  
co llis ion . The San Onofre and th e  U ra n ia  were 
speedily go t o ff and ta ke n  u p  channel. The 
M elan ie  floa ted  as th e  t id e  rose, b u t hav ing  
been anchored rem ained ove r th e  spo t where 
Where she had been aground, sw ing ing to  the  
t id e , and n e x t da y  she was take n  to  B a rry  
b y  tw o  tugs.

B o th  the  M elan ie  and San Onofre susta ined 
a good deal o f damage to  the  b o tto m  b y  th is  
g round ing , the  fo rm e r to  the  am oun t o f 8000Z. 
and the  la t te r  to  the  am o un t o f 19,000/.

In  ano the r action  in  the  A d m ira lty  D iv is io n  
i t  was decided b y  H i l l ,  J . th a t  the  s trand ing  
Was n o t caused b y  a n y  negligence on the  p a r t 
o f those in  charge o f th e  San Onofre, and the  
Present case m us t be de a lt w ith  on th is  foo tin g .

B ailhache, J ., b y  w hom  the  present ac tion  
fo r salvage rew ard was tr ie d , exp la ined  the  
i egal po s ition  in  the  course o f his ju d g m e n t as 
fo llow s :— “  N ow , in  these circum stances, as 
I  have said, the  San Onofre c la im s salvage ; 
and  there  is no d o u b t th a t  i f  I  ough t 
to  f in d  as a m a tte r  o f fa c t th a t  the  
M elan ie , w hen she u n fo rtu n a te ly  b y  accident 
go t aground on th e  S to u t P o in t, was b y  
reason o f  the  services rendered b y  th e  San 
Onofre in  a m a te r ia lly  b e tte r pos ition  tha n  
Jne w o u ld  have been i f  the  San Onofre had le f t  
her where she was when she was f irs t  o f a ll 
Picked up  and ta ke n  in  to w , somewhere abou t 
three m iles to  the  sou thw a rd  o f Nash P o in t 
T ~ if those services re a lly  were beneficial to  the  
M elan ie, the n  u n d o u b te d ly  the  San Onofre 
ough t to  receive a salvage rew ard  ; and in  
considering th a t  salvage rew ard  account o f 
course w o u ld  have to  be take n  o f the  damages 
■~~19,000/. fo r  the  b o tto m  damage— w h ich  the  
ban Onofre susta ined. I t  is , the re fore , funda- 
rpcnta l to  m ake up  one’s m in d  w he the r the  
M elan ie  was in  a m a te r ia lly  b e tte r pos ition  
When she fou nd  herse lf on th e  rocks a t S to u t 

o in t. T h a t is a p o in t on w h ich  I ,  o f  course, 
uave been advised, and ta ke n  the  advice o f 
, : 'e T r in i ty  M asters who are s it t in g  w ith  me in  
bis case and adv is ing  m e. T hey  have advised 

b^e th a t,  h a v in g  regard to  th e  w eather as i t  
Was> and the re  be ing no sea, no w in d , fine 
fe a th e r  ; and ha v in g  regard to  a ll th e  c ircum - 
? aUces o f the  case, and to  w h a t m ig h t have 

een done w ith  the  M elan ie  had she been le f t  
the  p o s itio n  in  w h ich  she was, in  fa c t she 

Was in  no b e tte r po s ition  when she was aground 
?b the  rocks a t S to u t P o in t th a n  she w ou ld  
lave been had the  San Onofre n o t ta ke n  her 

u» to w . I  need n o t go in to  the  reasons w h ich  
th VC me fb a t  resu lt. W e have discussed 
he m a tte r, and th a t  is the  resu lt a t w h ich  th e y  

have a rr iv e d  and th e  re su lt w h ich  I  have 
\v'+i P ted, a r ld > i f  1 m ay  say so, w h ich  is a resu lt 

*fb  w h ich  I  pe rsona lly  e n tire ly  agree.”
T h is f in d in g  was reversed in  th e  C ourt o f 

PPeal, s it t in g  w ith  na u tica l assessors.
T w o questions were p u t  b y  the  C ourt o f 

Ppeal to  th e  assessors. The f irs t  was : H a v in g  
V o l . X V I . ,  N . S.

regard to  the  w eathe r cond itions, was the  w a te r 
in  N o . 2 ho ld  and the  tun n e l o f the  M elan ie  a fte r  
co llis ion  a source o f  danger to  th e  vessel ? ”

T o  th is  the  assessors answered, “  Y es.”
The second question was : “  D o  you  con

sider th a t  the  towage o f th e  San Onofre, tho ugh  
i t  resu lted  in  the  M elan ie  go ing aground, d id  
place the  M elan ie  in  a safer pos ition  th a n  
she p ro b a b ly  w o u ld  have been in  had the 
San Onofre le f t  her im m e d ia te ly  a fte r  the  
co llis ion  ? ”

T o  th is  the  assessors rep lied , “  Y es.”
O f these tw o  answers the  second is the  m ore 

im p o rta n t. The w a te r in  N o . 2 h o ld  and in  
the  tu n n e l o f the  vessel m ay have been a source 
o f some danger to  th e  M elan ie , b u t the re  is no 
reason to  th in k  th a t  i t  was m a te ria l. The 
second question is, fo r  the  purposes o f the  
salvage c la im , a ll- im p o rta n t. The C ourt o f 
A ppea l, in  c o n fo rm ity  w ith  th e  advice th e y  
received, he ld  th a t  the  M elan ie  was a fte r  the  
s trand in g  in  a safer p o s itio n  th a n  she was 
before th e  San Onofre to o k  her in  hand a fte r  
th e  co llis ion . I t  was s trenuous ly  m a in ta ined  
in  a rgum ent before y o u r Lo rdsh ips  th a t  the 
C ourt o f A ppea l were r ig h t  in  reversing the  
decision o f Ba ilhache , J . on th is  p o in t. The 
m a in  g round urged was th a t  b u t  fo r  the  San  
Onofre the  M elan ie  w o u ld  have been abandoned 
a fte r  the  co llis ion , so becom ing de re lic t. I  
th in k  th a t  i t  is im possib le to  tre a t the  fa c t th a t  
th e  ca p ta in  and crew  im m e d ia te ly  a fte r  the  
co llis ion  to o k  refuge on th e  San Onofre and the  
U ra n ia  as an abandonm ent o f  th e  M elan ie . 
I t  was n a tu ra l and p rope r th a t  th e y  should a t 
th a t  t im e  leave her. The damage done b y  the  
co llis ion  was v e ry  serious, and i t  was appre
hended th a t  she m ig h t s ink . B u t  she d id  n o t 
s in k , and there is no su ffic ien t evidence th a t  
the  m aster and crew w o u ld  have abandoned 
the  M elan ie  even i f  the  San Onofre had le f t  her. 
I t  is h ig h ly  im p robab le  th a t  th e  San Onofre 
w o u ld  have so sailed aw ay, and s t i l l  m ore 
im p robab le  th a t  she w o u ld  have carried  a ll the  
crew o f the  M elan ie  w ith  her. The M elan ie  
was a v e ry  va luab le  vessel, and I  th in k  th a t  we 
ou gh t n o t to  assume, as we were asked to  
assume, th a t  the  ca p ta in  and crew  o f the  
M elan ie  w o u ld  have le f t  her to  d r i f t  ab ou t as 
a de re lic t. W h a t w o u ld  p ro b a b ly  have hap
pened is th a t  a p a r t o f th e  crew  w o u ld  have 
take n  her in  charge and anchored her. I t  is 
im m a te ria l th a t  th e  M elan ie  was n o t in  a 
po s ition  to  use her foghorns, be ing unab le to  
get up  steam, as when th e  vessel was a t anchor 
the  foghorn  w o u ld  n o t be w anted , the  use o f 
her be ll being the  p rope r mode o f g iv in g  
w a rn in g  o f her presence to  passing vessels.

In  these circum stances i t  appears to  me th a t  
the re  are n o t su ffic ien t m ate ria ls  to  ju s t i fy  a 
reversal o f th e  fin d in g  o f fa c t b y  th e  judge  o f 
f irs t instance.

The services rendered b y  the  San Onofre were 
un d o u b te d ly  m e rito rious , as Ba ilhache , J . says, 
b u t in  the  re su lt the  p lig h t  o f the  M elan ie  on 
the  rocks was n o t m a te r ia lly  b e tte r th a n  i t  
w o u ld  have been a t anchor on the  spot whe 
the  co llis ion  to o k  place.

Q Q Q
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T h is  conclusion, a t w h ich  th e  c o u rt o f  f irs t 
instance, w ith  th e  assistance o f th e  T r in i ty  
M asters, a rrive d , should n o t, in  m y  op in ion , 
be set aside. The question w h ich  B a ilhache , J . 
p u t  as th a t  on w h ich  th e  decision o f th e  case 
shou ld  tu rn ,  was beyond a ll d o u b t th e  r ig h t  
one-— I  have a lrea dy  c ite d  th e  passage in  w h ich  
i t  is sta ted .

I f  th e  San Onofre had m a te r ia lly  im p roved  
th e  p o s itio n  o f th e  M elan ie , th e  San Onofre 
w o u ld  be e n tit le d  to  a sub s tan tia l salvage 
aw ard , th o u g h  i t  was b y  others th a t  th e  vessel 
was b ro u g h t in to  p o r t,  inasm uch as th e  San  
Onofre w o u ld  have m a te r ia lly  c o n trib u te d  to  
th e  salvage. B u t  B a ilhache , J . found , and  in  
m y  o p in ion  r ig h t ly ,  th a t  the re  had  been no 
such c o n tr ib u tio n  b y  th e  San Onofre  to  the  
u lt im a te  sa fe ty  o f th e  M elan ie .

I  w ish  to  add th a t  i t  seems to  be v e ry  u n 
desirable th a t  th e  am o un t o f the  salvage aw ard 
shou ld  be fix e d  b y  a c o u rt o th e r th a n  th a t  
w h ich  tr ie d  th e  case. In  o rder to  es tim a te  the  
a m o un t to  be g iven , th e  na tu re  o f th e  services 
m ust be apprec ia ted , and th is  d u ty  can best 
be discharged b y  the  c o u rt before w h ic h  the  
t r ia l  was conducted. W e have been in fo rm ed  
th a t  th is  is th e  f irs t  case in  w h ich  th e  assess
m en t o f damages has been sent to  ano the r 
c o u rt, and except in  cases o f absolute necessity 
i t  appears to  me th a t  the  c o u rt w h ic h  tr ies  
th e  case shou ld  also assess th e  rem u ne ra tion .

In  th e  present case, fo r  th e  reasons w h ic h  I  
have g iven, I  th in k  th a t  th e  ju d g m e n t appealed 
fro m  should be reversed, and the  ju d g m e n t o f 
B a ilhache , J . restored.

L o rd  Sh a w .— I  have had  the  o p p o r tu n ity  
o f  read ing th e  ju d g m e n t a b o u t to  be de livered 
b y  L o rd  P h illim o re , and I  concur in  i t .

L o rd  Phillimore.— On th e  m orn in g  o f the  
2 7 th  Dec. 1916 th e  steam ships M elan ie  and 
San Onofre were com ing up  th e  B r is to l Channel 
in  ba lla s t and were o ff o r a l i t t le  fu r th e r  above 
Swansea— th e  M elan ie  be ing th e  lead ing  ship. 
A  fog  came on , o r th e y  ra n  in to  a fog , and th e  
M elan ie  de term ined to  anchor, w h ich  m ay  
have been a wise ac tio n  on the  p a r t  o f th e  
m aster. H e carried  i t  o u t, however, unw ise ly , 
fo r  he p o rte d  his he lm , perhaps to  s tand  o u t 
fro m  th e  la n d  b u t w ith  the  actua l effect o f 
th ro w in g  his vessel across th e  course o f any 
fo llo w in g  sh ip , and he fu r th e r  unw ise ly  gave 
the  signal R  w ith  his w h is tle  in d ic a tin g  th a t  
th e  w a y  was o ff his sh ip  and th a t  o th e r ships 
cou ld  sa fe ly  pass ahead o f h im , whereas in  fa c t 
he had w a y  upon h im , and th e  sh ip  was n o t 
tu rn in g  on her heel b u t was describ ing a w id e r 
c irc le  and fo rg ing  ahead. The re su lt was 
th a t  the  San Onofre ran  in to  th e  s ta rboa rd  side 
o f  th e  M elan ie  a lm ost a t r ig h t  angles and made 
a V-shaped c u t in to  th e  engine room , reaching 
dow n in to  th e  bilge.

W h ile  th e  tw o  vessels were s t i l l  in  con tact 
th e  m aster and some o f th e  officers and crew 
clam bered ove r th e  bows o f the  San Onofre 
w h ich  was th e  la rge r and h igher vessel, w h ile  
th e  rem a inder o f  the  crew  go t in to  th e  re 
m a in in g  life b o a t (the o th e r ha v in g  been

smashed) and proceeded on board  th e  armed 
tra w le r  U ra n ia  w h ich  had  been escorting the 
San Onofre.

The m aster o f the  M elan ie  is said to  have 
conceived and spoken o f  his sh ip  as a lost 
vessel. I t  so happened th a t  he had a t one 
t im e  served as an office r under the  m aster of 
the  San Onofre. B o th  were B r it is h  ships- 
The San Onofre th e n  backed o u t o f th e  M elan ie , 
b u t  came up  to  her again, and th e  m aster of 
the  San Onofre th e n  observed th a t  she was 
a p p a re n tly  n o t s in k ing , and he fo rm ed th e  idea 
o f ta k in g  her in  to w  w ith  the  assistance o f the 
U ra n ia  and g e ttin g  her up  to  B a rry  Roads.

The facts were th a t  th e  w a te r was com ing 
in to  the  engine room  and in to  the  screw tunne l 
and also in to  N o . 2 h o ld , because th e  doors 
between th a t  h o ld  and the  engine room  had no t 
been closed. B u t  N o . 1 h o ld  was in ta c t,  and 
so was N o . 3, unless the re  was some weeping 
fro m  th e  screw tu n n e l; and th e  vessel had 
s t i l l  a considerable reserve o f buoyancy. The 
m aster says th a t  her loaded d ra u g h t was 21ff-> 
and he should say th a t  before th e  co llis ion  she 
was d raw ing  ab ou t 8 f t .  6 in . fo rw a rd  and 10 fL  
6 in . a f t .  H e  estim ated her d ra u g h t a t the 
m om ent when th e  San Onofre came up  to  her 
again as be ing a mean d ra u g h t o f ab ou t l4 ft->  
the  sh ip  be ing ra th e r b y  the  head. B u t  as he 
also said th a t  when she was u lt im a te ly  towed 
to  B a rry  a t w h ich  t im e  her N o . 2 ho ld  was 
d ry , her d ra ug h t was 1 4 ft., i t  is p robab le  tha  
a t the  m om ent we are discussing, she was 
d ra w in g  more.

A t  an y  ra te , th e  m aste r o f the  San OnojTe 
th o u g h t th a t  he m ig h t be ab le to  to w  her 
w ith  the  assistance o f the  U ra n ia  to  Barry 
Roads ; and the  tw o  vessels seem to  have been 
b ro ug h t s u ffic ie n tly  close to  each o th e r W 
enable tw o  o f th e  officers o f the  M elan ie  an 
some o f th e  crew  to  scram ble on board  her- 
The m aster o f  the  M elan ie  gave as an excuse 
fo r  n o t go ing on board  h im se lf th a t  he w 
g e ttin g  e ld e rly  and n o t so n im b le . I t  mign_ 
n o t have been an easy jo b . The officers an 
crew  who go t on board the  M elan ie , go t o u t he 
ropes, and w ith  the m  th e  San Onofre was 
fas t— “  breasted ”  as i t  is ca lled— on the  sta 
board side and the  U ra n ia  on the  p o r t  side > 
and th e y  proceeded to  tow .

The d ire c tio n  in tended was B a r ry  Roa > 
b u t the  m aster o f the  San Onofre, th in k in g  
he said, th a t  the re  was ju s t  a p o s s ib ility  o f h 
s in k ing , proposed to  ge t near the  W elsh sh° 
and to w  a long in  som ewhat sha llow  wat® ' 
I t  appears th a t  th e  t id e  was ab ou t half-® , 
and set som ewhat s tro n g ly  tow ards the  V \e 
shore, and w he the r the  three vessels d u n  
the  th ree -quarte rs  o f an h o u r w h ich  f la k ’  j 
between the  co llis ion  and th e  s ta r t  to  to w , 
d r ifte d  cons iderab ly  tow ards the  W elsh sho ’ 
o r w he the r th e  m aster o f the  San Onofre g 
n o t s u ffic ie n tly  a llo w  fo r  th e  d r i f t  when he '  
to w in g , o r w he the r a ll a long in  the  th ic k  
the  vessels had been o u t o f th e ir  reckon ing ’^  
so happened th a t  a fte r  th ree -qua rte rs  0 . jy  
h o u r’s towage a ll th ree  vessels apparen ^  
s im u ltaneous ly  to o k  th e  g round  on a ledge
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rocks ab ou t h a lf  a m ile  east o f S to u t Corner 
and  ab ou t tw o  o r th ree  m iles east o f Nash 
P o in t. The San Onofre endeavoured to  back 
off, b u t the  m a in  in je c tio n  became choked, and 
she had to  g ive  i t  up . The ropes were cast o ff, 
a ladde r was p u t  o u t between the  tw o  ships, 
and  the  m aster o f th e  M elan ie  w e n t on board 
her. As th e  t id e  ebbed, th e  w a te r dra ined 
o u t o f N o . 2 ho ld , and the  m aste r o f th e  M elan ie  
closed the  doors between th a t  ho ld  and the  
engine room .

The co llis ion  had been ab ou t 9.45 a .m . The 
towage began ab ou t 10.30, and the  g ro un d in g  
w as ab ou t 11.15. W h ile  the  towage was 
Proceeding, and before th e y  grounded, the  
P iaster o f th e  San Onofre had used his wireless 
to  re p o rt th a t  he had had a co llis ion  w ith  the  
M elan ie, th a t  she had been ho led, and th a t  he 
'vas to w in g  her to  B a rry . A f te r  she g o t ashore, 

sent a second wireless message to  say th a t  
the y  were ashore s ix  m iles west o f B a rry , th a t  
bo th vessels were damaged, and tugs m us t be 
sent im m e d ia te ly . The San Onofre floa ted 
between 5.30 and 6 p .m . and ha v in g  tu g  
assistance, go t aw ay to  B a rry . The M elan ie  
boated la te r  and was tow ed aw ay n e x t m o rn ing  
by tw o  tugs to  B a rry . A  salvage aw ard has 
een made in  th e ir  fa v o u r to  th e  a m o un t o f 
6501. The San Onofre received t r i f l in g  damage 

m fhe  co llis ion , b u t in  consequence o f her 
s trand in g  she received damage to  her b o tto m  
w h ich  i t  cost 19,6961. to  re p a ir. The M elan ie  
had damage to  her b o tto m  w h ich  cost 80801. 
to  repa ir.
. These inc iden ts  gave rise to  a la rge crop  o f 
't ig a tio n . There was f irs t  th e  co llis ion  ac tio n , 
his was tr ie d  before H i l l ,  J ., w ho on th e  16 th  
la rc h  1917 fou nd  bo th  vessels to  b lam e, 
here was no d o u b t a b o u t th e  negligence o f the  

M elan ie , b u t  H i l l ,  J . th o u g h t th a t  the  San  
nofre  was go ing to o  fas t in  th e  fog  and  ou gh t 

? have done m ore to  ta ke  o ff  he r w a y  when 
she heard th e  R  s igna l. The C o u rt o f Appea l 
DU the  5 th  M arch 1918 va ried  th is  ju d g m e n t 

y  h o ld ing  th e  M elan ie  alone to  b lam e, and th is  
Decision was con firm ed b y  y o u r Lo rd sh ip s ’ 
House on the  15 th  M a y  1919.

M eanw hile , a lm ost im m e d ia te ly  a fte r  the  
ecision o f the  C ourt o f A ppea l— nam e ly , on 
he 16 th  M arch  1918— the  owners o f the  

M elan ie  b ro u g h t an ac tio n  against the  San  
nofre  c la im in g  damages fo r  th e  s trand in g  

as being due to  her negligence. T h is  ac tio n  
Was heard on the  13 th  June 1919 b y  H i l l ,  J . ,  
when i t  was decided th a t  the  s tra n d in g  was an 
accident and had n o t been b ro u g h t ab pu t 

y  negligence. There was, as fa r  as I  ga ther, 
ho appeal fro m  th is  decision.

Then the  owners o f th e  San Onofre tu rn e d  th e  
ables on th e  M e lan ie  and c la im ed to  reckon as 

Part o f th e  damage w h ich  th e y  had susta ined 
jh  the  co llis ion , the  damage w h ich  was due to  

er s trand in g , as be ing consequentia l upon  the  
Dflision. The reg is tra r and m erchants accepted 
his v ie w  in  th e ir  re p o rt da ted  th e  1 9 th  J u ly  

21, b u t  the  P resident reversed th e ir  decision 
DU the  14 th  M arch  1922, and the  C ourt o f 
appea l a ffirm ed th e  P res iden t’s decision on

[H . of L .

the  31st M ay. I  sha ll fin d  i t  necessary to  
re v e rt in  some de ta il to  th is  p o rtio n  o f the  
li t ig a t io n .

The present ac tio n  was begun on the  16 th  
M arch  1918, c la im in g  salvage on be ha lf o f the  
owners and m aster and crew o f th e  San Onofre. 
B u t  proceedings in  i t  seem to  have been sus
pended d u rin g  the  o th e r li t ig a t io n ,  as I  see th a t  
the  s ta tem ent o f c la im  was n o t de live red t i l l  
the  6t,h M arch  1923.

B y  th is  s ta tem ent, the  p la in t if fs  asserted 
th a t  th e y  had rescued the  M elan ie  fro m  a 
po s itio n  o f the  u tm o s t danger and, in  fa c t, fro m  
ce rta in  to ta l loss and had placed her in  a po s ition  
o f sa fe ty . T hey  fu r th e r  said th a t  the  services 
were rendered b y  the  San Onofre a t  a v e ry  h igh  
degree o f r is k  due to  the  dense fog w h ich  had 
led  to  th e  g ro un d in g  o f the  th ree  vessels, and 
th e y  set o u t the  item s com pris ing  th e ir  own 
damage due to  th e  s trand in g , m ak in g  a to ta l o f
19,6961., as an in g re d ie n t to  be considered in  
the  salvage aw ard.

The defence was in  substance th a t  th e  p la in 
t if fs  le f t  th e  M elan ie  in  a p o s itio n  o f greater 
com para tive  danger th a n  she was in  before the  
San Onofre began to  to w , and th a t  the re fore no 
salvage was due. The case was heard b y  the  
la te  Bailhache , J . s it t in g  as an a d d itio n a l judge 
o f the  A d m ira lty  D iv is io n  w ith  the  assistance 
o f T r in i ty  M asters, and on the  29 th  June 1923 
th e  learned judge de livered ju d g m e n t accepting 
th e  v ie w  o f the  defendants and ho ld in g  th a t  no 
salvage was due.

The p la in t if fs  appealed to  the  C ourt o f A p p e a l, 
and on the  3 rd  Dec. 1923 th a t  c o u rt, consisting 
o f Bankes, S c ru tto n , and A tk in ,  L .J J . ,  assisted 
b y  n a u tic a l assessors, came to  th e  c o n tra ry  
conclusion. Ins tead, however, o f f ix in g  the  
sum  w h ich  should be pa id  fo r  th e  salvage, the  
c o u rt re ferred th is  assessment to  the  A d m ira lty  
D iv is io n — an unusual step.

T h is  appeal was the n  pre fe rred  to  y o u r 
Lo rdsh ips ’ House. B u t  m eanw hile  th e  assess
m en t has proceeded n o tw ith s ta n d in g  the  appeal, 
and was ta ke n  before th e  P resident w ith  the  
assistance o f T r in i ty  M asters. H e  on the  16 th  
Jan . la s t hearing th e  case upon the  same 
m ateria ls  as were before B a ilhache , J . and the  
C ourt o f A ppea l— assessed the  figu re  a t 23,0001., 
15001. o f w h ich  was to  go to  the  m aster and 
crew. The 21,5001. w h ich  was to  go to  the  
owners was a rr iv e d  a t, as the  ju d g m e ftt shows, 
b y  p lac in g  th e  w hole burden o f th e  19,6861. 
upon th e  M elan ie  and g iv in g  to  the  owners 
o f th e  San Onofre in  a d d itio n  the  sum  o f 
19041.

The procedure w h ich  I  have la s t recounted, 
pu ts  y o u r Lo rdsh ips in  a pos ition  o f some 
d iff ic u lty .  I f  the  C ourt o f A ppea l, a f te r  com ing 
to  th e  conclusion th a t  i t  was a salvage case, 
had proceeded to  f ix  the  sum  due, and  i t  should 
have happened th a t  y o u r Lo rdsh ips  agreed 
th a t  i t  was a case o f salvage b u t th o u g h t th a t  
in  f ix in g  the  qu an tu m  o f aw ard  the  C ourt o f 
A ppea l had proceeded on a w rong  p rin c ip le , 
i t  w o u ld  have been open to  th is  House to  v a ry  
the  o rder o f the  C ourt o f Appea l in  respect o f 
am o un t. B u t  since th e  assessment was
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re m itte d  to  the  c o u rt below , i t  w o u ld  be a w k
w a rd  fo r  y o u r Lo rdsh ips to  deal w ith  i t ,  unless 
and u n t il an appeal fro m  the  P resident had 
tra v e lle d  the  usual course th ro u g h  th e  C ourt 
o f A ppea l to  y o u r L o rdsh ips ’ House. The resu lt 
is th a t  the  o n ly  question w h ich  y o u r Lo rdsh ips 
w il l  th in k  f i t  to  deal w ith  on the  present occasion, 
is salvage o r no salvage.

I  do n o t disguise fro m  m yse lf th a t  th is  is a 
d if f ic u lt  and de lica te m a tte r, and th a t  m y  m in d  
has flu c tu a te d  possib ly  m ore th a n  once d u rin g  
the  course o f the  hearing.

One m a tte r  m a y  be cleared aw ay. The 
counsel fo r  the  appe llan ts r ig h t ly  ins is ted upon 
th e  im portance  o f sect. 422, sub-sect. I ,  o f the  
M erchan t S h ipp ing  A c t 1894, w h ich  runs as 
fo llow s : “  I n  eve ry  case o f co llis ion  between 
tw o  vessels, i t  sha ll be the  d u ty  o f th e  m aster 
o r person in  charge o f each vessel, i f  and so fa r  
as he can do so w ith o u t danger to  his own 
vessel crew  and passengers ( i f  any) (a) to  
render to  the  o th e r vessel her m aster crew  and 
passengers ( i f  any) such assistance as m a y  be 
p ra c ticab le .”  H e  d id  n o t, however, as I  unde r
s tand, desire to  con tend th a t  th e  d u ty  to  assist 
in  ce rta in  eases deprived  th e  assisting vessel o f 
th e  r ig h t  to  salvage.

T h is  is, I  believe, the  f irs t  o p p o rtu n ity  w h ich  
th is  House has had o f p ronounc ing  upon a ques
t io n  w h ich  has, I  im agine, lo ng  been tre a te d  as 
se ttled  in  the  cou rts  below . E v e r since the  
ju d g m e n t o f S ir R o b e rt P h illim o re  in  The 
H a n n ib a l and The Queen (L . R ep. 2 A . &  E . 53) 
— accepted, I  th in k ,  in  the  P r iv y  C ouncil, 
th o u g h  the re  was ano the r g round on w h ich  the  
decision was con firm ed— i t  has been ta ke n  as 
la w  th a t  the  d u ty  cast b y  the  M erchan t S h ipp ing 
A cts  upon one o f  the  tw o  c o llid in g  vessels to  
stand b y  and render asistance, does n o t p re
v e n t th a t  vessel i f  she renders assistance fro m  
c la im in g  salvage. T h a t p a rtic u la r ju d g m e n t 
was g iven upon the  con s tru c tion  o f the  M erchan t 
S h ipp ing A c t  o f 1862 ; b u t there is no m a te ria l 
difference in  th e  section w h ich  m ust govern th is  
case. I  am  g lad  th a t  y o u r Lo rdsh ips have the 
o p p o rtu n ity  o f g iv in g  y o u r adhesion to  th is  
doctrine .

On the general question several au tho ritie s  
have been c ite d  a t y o u r Lo rdsh ips ’ B a r. A l l  
those w h ich  were ea rlie r in  date th a n  the 
second e d itio n  o f L o rd  Justice  K ennedy ’s w o rk  
on salvage are to  be found  c ited  under the  head 
“  Success ”  in  the  second cha p te r o f th a t  w o rk . 
T he  p rinc ip les m aybe  sum m ed up  in  these words: 
Success is necessary fo r  a salvage rew ard. 
C o n trib u tio n s  to  th a t  success, o r as i t  is some
tim es expressed m erito rious  c o n trib u tio n s  to  
th a t  success, g ive a t i t le  to  salvage rew ard. 
Services, how ever m e rito rious , w h ich  do n o t 
co n trib u te  to  the  u lt im a te  success, do n o t give 
a t i t le  to  salvage rew ard. Services w h ich  
rescue a vessel fro m  one danger b u t end by  
le a v in g  her in  a p o s itio n  o f as g reat o r ne a rly  
as great danger th o u g h  o f ano the r k in d , are 
he ld  n o t to  co n trib u te  to  the  u lt im a te  success 
and do n o t e n tit le  to  salvage rew ard.

In  considering these questions w herever the  
service has been m erito riou s , the  c o u rt has lean t

tow ards sup p o rtin g  a c la im  fo r  salvage, as is 
shown b y  the  cases o f The Jonge B a s tia a n  
(5 C. R ob. 322), The E . U . (1 Spinks, E . &  A- 
63), and The S a n tip o re  ( in  the  same vo lum e, 
p . 231), am ong o th e r au th o ritie s .

T h a t p a r tia l o r in it ia l service, i f  i t  can be 
shown to  have been a fa c to r o f o r c o n tr ib u to ry  
to  u lt im a te  success, is a sub ject o f salvage 
rew ard , is shown b y  a lin e  o f cases o f w h ich  the 
decision o f th e  P r iv y  Council in  The A tla s  
(Lush . 518) and o f  S ir James H annen in  The 
Cam ellia (sup.) are good exam ples.

T h a t m e rito riou s  ac tio n  w h ich  does no t 
c o n trib u te  to  u lt im a te  success m us t go w ith o u t 
rew ard is shown b y  such instances as The 
In d ia  (1 W . R ob . 406), The E dw ard  H aw kins  
(a decision o f th e  P r iv y  Council in  Lu sh . 15)> 
The K illee na  (sup.), and m y  ow n decision, n  
I  m ay  quote i t ,  in  The D a rt  (8 Asp. M a r. L a vt 
Cas. 481 ; 80 L . T . R ep. 23) and a recent decision 
o f H i l l ,  J . in  The Tarbert (sup.). T h is  case 
was n o t, I  th in k ,  c ite d  b y  counsel, b u t has 
some features o f m arked  resemblance to  the 
case w h ich  y o u r Lo rdsh ips  are now  discussing- 

Such cases as The Cheerful (sup.), The 
B e n la rig  (sup.), and The Lepanto (sup.), ar® 
cases a fo r t io r i .  In  th e m  th e  c o u rt fou nd  tha  
the  effect o f th e  services was to  p u t  the  vesse 
in a worse p o s itio n  th a n  she was before. T 

To the  p ropos itions w h ich  I  have sta ted , 
w o u ld  add a c o ro lla ry . The mere fa c t tha  
the  c la im a n t has b ro u g h t th e  sh ip  to  a position 
o r spo t where the  u lt im a te  sa lvo r has found  her 
does n o t o f its e lf  show th a t  the  b r in g in g  to  tha  
spo t was a c o n tr ib u tio n  to  the  u lt im a te  success- 
T h is  la s t p ro po s ition  is supported  b y  the  cases 
o f The In d ia  (sup.) and The K ille e n a  (sup-)- 1
i t  were otherw ise, in  eve ry  case where then ' 
was u lt im a te  salvage eve ry  person w ho rendere 
an y  service w o u ld  be a sa lvor. In  cases h k  
The Cam ellia  the  v ie w  ta ke n  was th a t  the  ship 
had been b ro ug h t in to  o r nearer to  the  trac  
o f vessels, and, to  use the  language o f K ennedy ’ 
L .J .  in to  a po s ition  o f greater com p ara tive 
sa fe ty. On th is  g round , also, B ruce, ' 
decided the  case o f The Hestia  (7 Asp. M ar. La 
Cas. 599 ; 72 L . T . R ep. 364 ; (1895) P . 193)- 

I  have now  to  a p p ly  these p ropositions to  tn  
facts o f the  present case. There is no don 
th a t  the  M elan ie , whose va lue  th e n  was a 1R* 
under 64,0001., was im m e d ia te ly  a fte r  t  
co llis ion  in  a po s itio n  o f considerable dang® ’ 
and th a t  between 55,0001. and 56,0001. g 
o f her was— a t th e  cost o f  16501. pa id  to  
tugs— u lt im a te ly  b ro ug h t to  a place o f safe T  

D u r in g  the  a rgum ent I  found  m yse lf conside 
in g  w hethe r one cou ld  eva luate  the  r is k  to  
M elan ie  un tow ed, and com pare i t  w ith  
loss w h ich  she susta ined b y  reason ol 
s trand ing , f in d  i f  the  fo rm e r were the  gee» ’ 
t re a t the  excess as g iv in g  the  measure o f t  
benefit w h ich  the  salvors had incu rred . & tfl 
th is  mode o f reasoning has n o t seemed 
com m end its e lf  to  y o u r Lo rdsh ips o r to  ve 
respondents’ counsel ; and a fte r  re flec tion  I  n  ^  
concluded th a t  one ou gh t to  measure 
against r is k — th a t  is to  say, the  r is k  o f 
to ta l o r p a r tia l i f  the  M elan ie  had been
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untow ed, w ith  the  r is k  o f loss, to ta l o r p a r tia l,  
when th e  M elan ie  was landed on the  rocks.

N o w  i t  m ay  be th a t  on perusing th e  ju d g m e n t 
o f Ba ilhache , J . one sees sm all insistence on the  
danger to  th e  M elan ie  i f  she had been le f t  un - 
tow ed ; b u t on the  o th e r hand , in  the  judgm en ts  
o f the  learned L o rd  Justices, I  can h a rd ly  
trace an y  reference to  the  dangers o f her second 
s itu a tio n . I  proceed to  sum  the m  up  fo r 
m yse lf as best I  can.

Here I  have fu r th e r  to  consider the  opera tion  
o f sect. 422 o f th e  M erchan t S h ipp ing  A c t,  
w h ich  I  have a lready  quoted.

The words “  t i l l  the re  is no need fo r  fu r th e r  
Assistance ”  m ean p r im a r ily ,  as I  apprehend,
. j  i t  is seen th a t  the  o th e r vessel, tho ugh  
in ju re d , can manage fo r  herself. Counsel fo r  
he respondents contended th a t  th e y  m eant t i l l  

j t  was seen th a t  the  vessel was bound to  be 
°s t— a m eaning w h ich  is c e rta in ly  h o t the  

P rim a ry  one. I  shou ld  q u ite  agree, however, 
th a t the re  was no d u ty  a fte r  th e  crew had been 
saved to  s tand  b y  a vessel o f  w h ich  i t  cou ld  
c e rta in ly  be p red ic ted  th a t  she m ust go to  the  

o tto m  in  a sho rt t im e . T h a t,  however, is 
h o t th is  case.

I t  is said th a t  the  m aste r o f the  San Onofre 
¡‘ ‘ig h t, as soon as the  tw o  vessels pa rte d , on 

r in g  assured th a t  no l iv in g  soul rem ained on 
aard th e  M elan ie , have ta ke n  i t  fo r  g ranted 
ha t she w o u ld  s in k  and have steamed aw ay a t 

°uce. I  th in k  he w o u ld  have p u t  h im se lf in  
Peril ¡ f  he had steamed aw ay w ith o u t some 
exam ina tion  ; and, to  do h im  ju s tice , he d id  
n° t .  W hen he came up  to  her again i t  was 
c ear th a t  she cou ld  n o t be trea te d  as a vessel 
Which was bound to  s in k  in  a few  hours. She 
Was n o t p e rc e p tib ly  g e ttin g  lo w er in  the  w a te r 
And had a considerable reserve o f buoyancy.

°  fa r, then , the  pe riod  fo r  w h ich  th e  s ta tu te  
aPplies had n o t come to  an end.

N o w  as to  the  o th e r c o n d itio n  o f  the  s ta tu to ry  
Requirement th a t  i t  m u s t be w ith o u t danger to  
lie vessel s tan d in g  b y  and to  her crew  and 
er cargo, i f  any. W hen the  c la im  fo r  con

sequential damage was argued before the  Presi- 
en t and before th e  C ourt o f  A ppea l, the 

PArts ta k e n  b y  counsel fo r  th e  San Onofre and 
,, e M elan ie  were the  opposite  o f those w h ich  
liey  have take n  in  the  present case. The San  
nofre connected the  co llis ion  and her c la im  

° r  damage b y  s trand in g  in  th is  ingenious 
Ay. She said to  the  M elan ie  : “  The co llis ion  
As y o u r fa u lt  ; the  s ta tu te  made i t  necessary 

° r  m® to  stand b y  and assist. I f  th e  proper 
node o f assistance was b y  towage, in  th e  course 

a* to w ihg , I — th ro u g h  no fa u lt  o f  m ine— got 
ground and go t serious damage. T h a t is 

r e consequence o f the  co llis ion .”  The M elan ie  
ised tw o  defences. F irs t  she said : “  Y o u  

ad no d u ty  to  assist as you  d id . I t  was too  
“  q iiferous io r  yon -”  A n d  secondly, she said : 
f  th e  s tra n d in g  was n o t in  th e  legal sense a 
CAsonable and n a tu ra l resu lt o f  th e  co llis ion .”  
He case is repo rted  in  16 A sp. M ar. L a w  Cas.

th! d27 .L - T ' R e p ‘ 540 ; <1922) P - 243> and 
s e P resident th o u g h t th a t  th is  second defence

cceeded. H e  also he ld  th a t  the  towage,

[H . of  L .

w h ich  to o k  th e  fo rm  o f th e  San Onofre lash ing  
herse lf alongside w h a t he called a waterlogged 
vessel, was assistance w h ich  cou ld  n o t be 
rendered w ith o u t danger and there fore  was 
assistance w h ich  the  s ta tu te  d id  n o t requ ire .

In  th e  C ourt o f A ppea l, Bankes, L .J .  said 
th a t  he d id  n o t disagree w ith  th is  la s t con
clusion, and S c ru tto n , L .J .  la id  stress on the  
danger in vo lve d  in  ta k in g  th e  M elan ie  in  a fog 
tow ards th e  shore. B u t  the  govern ing  ground 
in  th e  decision o f th e  C ourt o f  A ppea l was th a t  
the  s trand in g  was n o t a n a tu ra l and reasonable 
consequence o f the  co llis ion .

I  should, however, n o t be disposed to  a llow  
the  ap pe llan ts ’ counsel in  the  present case—  
p a r t ic u la r ly  a fte r  the  w a y  in  w h ich  the  previous 
case was conducted— to  contend th a t  the re  was 
a s ta tu to ry  d u ty  on the  San Onofre to  to w  the  
M elan ie , s t i l l  less th a t  the re  was a s ta tu to ry  
d u ty  to  to w  her b y  breasting  alongside.

B u t  th a t  b y  no means exhausts the  m a tte r. 
Before the  d u ty  to  assist comes the  d u ty  to  
s tand by , and th a t  m a tte r  d id  n o t arise fo r  
decision in  th e  l i t ig a t io n  to  w h ich  I  have ju s t  
been re fe rring . The counsel fo r  th e  appe llants 
have contended before y o u r Lo rdsh ips w ith  
force th a t  the  San Onofre had a wireless in s ta lla 
t io n  and had signalled, and th a t  tugs cou ld  have 
been g o t a t B a rry , a p p a re n tly  o n ly  abou t e igh t 
m iles o ff, as soon as she stood b y  and the re by  
have g iven  h e a rt to  the  crew o f the  M elan ie , 
several o f w hom  go t on board her. Counsel 
has argued th a t  th e y  cou ld  easily, as th e y  go t 
o u t th e  ropes fo r  towage, have le t go an anchor, 
w h ich  i t  is said th e y  were p repa ring  to  do before 
the  co llis ion  ; th a t  tho ugh  the re  was fog, she 
had her p rope r fog  p ro te c tio n  in  her be ll, and 
d id  n o t requ ire  a steam  w h is tle  ; th a t  i f  need 
were, the  San Onofre cou ld  have anchored, o r 
she cou ld  have— as she d id — take n  the  M elan ie  
in  tow .

I  see ob jections to  these con tentions, b u t n o t 
such as to  w h o lly  neu tra lise  the m . There 
w o u ld  be some danger in  anchoring  in  fog i f  i t  
were— as p ro b a b ly  b y  th is  t im e  i t  was n o t—  
in  the  tra c k  o f vessels. I  say b y  th is  t im e , 
because I  can o n ly  unders tand th e  s trand in g  
b y  supposing th a t  the  vessels were a ll a long 
d r i f t in g  w ith  some ra p id ity  tow ards th e  W elsh 
shore.

B u t  in  t r u th  th e  p o lic y  o f m e re ly  s tand ing  
b y  was n o t a v e ry  p ra c tic a l p o lic y . I f  the  sh ip  
was com pelled b y  la w  to  s tand b y  t i l l  the  o ther 
vessel was sunk  o r safe, th e  n a tu ra l th in g  was 
to  redeem th e  d u ty  o f s tand ing  b y , b y  to w in g .

T h is  is, I  th in k ,  th e  idea w h ich  was unde r
ly in g  the  m in d  o f th e  la te  B u t t ,  J . in  the  case 
o f The Beta (5 A sp. M a r. L a w  Cas. 277), a case 
w h ich  a t f irs t b lush i t  is d if f ic u lt  to  understand. 
There a sm all schooner b y  her ow n fa u lt  came 
in to  co llis ion  w ith  a steam ship, and the  steam 
sh ip  ha v in g  tow ed her some l i t t le  distance 
tow ards a safe p o rt, c la im ed salvage. I  ga ther 
th a t  the  co llis ion  ac tio n  and th e  c la im  fo r 
salvage were tr ie d  toge ther. I  th in k  th a t  
B u t t ,  J .,  in  re fus ing salvage, was influenced 
b y  th e  consideration th a t  the  steam ship had 
b y  s ta tu te  to  s tand b y , w h ich  o f its e lf  w o u ld

Ow n e r s  o f  St e a m s h ip  M e l a n ie  v . Ow n e r s  o f  St e a m s h ip  Sa n  On o f r e .
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give no t i t le  to  salvage, and th a t  i t  was cheaper 
fo r  her to  get th e  schooner to  a safe place th a n  
to  s tand b y  t i l l  som eth ing else cou ld  be done. 
H is  words are : “ In  m y  v ie w  o f th e  A c t  o f 
P a rliam e n t, i f  th e  steam er had n o t chosen to  
to w  the  schooner she w o u ld  have had to  s tay  
b y  her a v e ry  long  t im e , because she w o u ld  
n o t have dared to  have le f t  he r.”

A l l  th is  be ing so, I  canno t b r in g  m yse lf to  
th in k  th a t  th e  m aster o f the  San Onofre cou ld  
have le f t  th e  M elan ie  de re lic t. There is also 
ano the r considera tion . I f  the  M elan ie  had been 
le f t  de re lic t, she w o u ld , unless p rev ious ly  
co llided  w ith ,  have d r if te d  ashore. There was 
some chance o f co llis ion  because she had no 
steam  w h is tle  and w o u ld  have nobody to  w o rk  
i t  o r  to  r in g  th e  be ll. B u t ,  as I  have observed, 
she was d r i f t in g  o u t o f th e  tra c k  o f vessels. 
I f  she had d r if te d  ashore, her whereabouts 
w o u ld  n o t have been so soon discovered, and 
she p ro b a b ly  w o u ld  n o t have been reached in  
t im e  to  close th e  doors o f  N o . 2 ho ld  before 
the  flood -tide  made ; b u t she m ig h t qu ite  
poss ib ly  have d r if te d  on sand instead o f rocks, 
and in  the  end suffered less.

I  have done m y  best to  appreciate her r is k  o f 
to ta l o r p a r tia l loss, i f  the  San Onofre had n o t 
take n  her in  to w . N o w  I  come to  th e  o the r 
side.

W h a t was her r is k  o f to ta l o r p a r tia l loss 
when she was (to  use th e  phrase o f B ailhache,
J .)  “  aground on th e  rocks ”  ?

H ere I  am  m uch im pressed b y  the  survey 
o f  her damage. The g ro un d in g  damage is 
separated in  the  re p o rt o f su rvey  fro m  the  
co llis ion  damage. Counsel fo r  th e  respondents 
com m ented on the  l i t t le  evidence th a t  there 
was o f p la tes in  th e  b o tto m  being ho led. I t  is 
fa ir  also to  say th a t  an y  holes in to  the  ba llas t 
tan ks  w o u ld — i f  th e y  also were n o t rendered 
le a k y — be, I  suppose, im m a te ria l. B u t  when 
one notices th e  w ay in  w h ich  fram es, angle- 
irons and floo r p la tes were buck led , one says 
to  oneself i f  instead o f tw o  pla tes ho led there 
had been th ree  o r fo u r, and i f  th e y  had been 
in  N o . 1 o r N o . 3 ho ld , and i f  ow ing  to  the  
tw is t in g  o r b u c k lin g  th e  ba lla s t tan ks  had been 
rendered le a ky , w o u ld  th is  sh ip  have ever 
been go t o ff th e  rocks, o r, a t  th e  best, w o u ld  
she n o t have requ ired  expensive pum ps to  be 
b ro ug h t alongside before she floa ted  and 
d u rin g  her towage to  B a rry  ?

W hen I  w e igh these considerations I  do 
n o t say to  w h ich , i f  I  were a judge  o f 
f irs t  instance s it t in g  w ith o u t th e  bene fit o f 
na u tica l advice, m y  ju d g m e n t w o u ld  inc line . 
B u t  I  do say th a t,  s it t in g  as a m em ber o f y o u r 
Lo rdsh ips ’ House, I  am  unab le  to  decide th a t  
Ba ilhache , J .,  ac ting  w ith  th e  advice o f his 
assessors, was w rong . A n d  here I  w o u ld  observe 
th a t  the re  is some trace  in  th e  ju d g m e n t o f 
the  C ourt o f Appea l o f th is  be ing a case, n o t 
so m uch o f th e  appe lla te  judges d iffe rin g  fro m  
th e  judge  o f f irs t  instance as o f the  assessors 
o f the  C ourt o f A ppea l d iffe rin g  fro m  the  
assessors o f the  judge . As to  th is  I  w o u ld  quote 
the  words o f th e  nob le  L o rd , the  E a r l o f 
B irkenhead , g iven in  the  op in ion  w h ich  he

delivered in  the  co llis ion  case between these 
same tw o  ships : “  I t  w ou ld , I  th in k ,  be
in to le rab le  i f  A d m ira lty  appeals were trea ted 
as being n o t fro m  one judge  to  ano the r b u t 
fro m  one assessor to  ano the r.”

U pon the  w hole, m y  voice w o u ld  be f ° r  
a llow in g  th is  appeal.

L o rd  B l a n e s b u r g h .— I f  I  had to  a rr iv e  at 
a conclusion in  th is  case unassisted b y  the  
views w h ich  have now  been expressed b y  the 
rest o f y o u r Lo rdsh ips , I  confess th a t  I  would 
m yse lf have adhered to  th a t  w h ich  was reached 
b y  the  Lo rds Justices in  the  C ourt o f Appeal- 
I  should have been led  to  i t  m a in ly  b y  the 
com ple te reserve w ith  w h ich  a s tu d y  o f th is 
pro longed li t ig a t io n  leads me to  regard the 
evidence o f th e  m aster o f the  M elan ie , w h ich  is 
open to  th e  suspicion o f ad ju s tm e n t to  meet 
th e  supposed demands o f th e  m om ent. In  th a t 
a tt itu d e  o f reserve I  should, I  th in k ,  fo r  m yself 
have reached the  conclusion o f fa c t th a t, 
except as parcel o f the  towage opera tion , there 
w o u ld  on th is  m o rn in g  o f th e  27 th  Dec. 101 
have been no re tu rn  to  the  M elan ie  e ithe r of 
her m aster o r o f an y  o f her officers o r c re^- 
W aterlogged, as in  ea rlie r stages o f the  l i t 1'  
ga tion  i t  was suggested she was o r was believed 
to  be, she w ou ld , as the  o n ly  p racticab le  a lte rna
t iv e  to  th e  towage opera tion , have been let 
in  th e  B r is to l Channel, in  th e  fog, de re lic t an 
una ttended . I t  was o n ly  fa in t ly  suggested . h* 
a rgum ent th a t  on th a t  hypothesis th e  ord(e 
o f the  C ourt o f Appea l was n o t, as I  th in  K 
i t  w o u ld  have been, ju s tifie d . B u t 
have had the  bene fit o f  considering the  judg 
m ents w h ich  have ju s t  been de livered. M i 
d is tru s t o f some o f the  evidence in  the  cas 
m a y  be greater th a n  is ju s tifie d , and accord ing ly  
I  defer to  the  re s u lt the re  in tim a te d  b y  y ° u 
Lo rdsh ips, acquiescing in  the  m o tio n  w hich ha 
been made b y  the  L o rd  Chancellor on t*1 
ground sta ted  b y  h im . A ppea l allowed,.

S olic ito rs fo r  the  appe llan ts, Dow ning, M idd^e 
ton, and Lew is. f

Solic ito rs fo r  the  respondents, Thomas Coop 
and Co.

Feb. 5, 6, and M arch  13, 1925. 
(Before Lo rds  Cave, L .C ., Dunedin, Atki 

Sumner, and Buckmaster.) 
Owners of the Steamship M atheos 

Louis Dreyfus and Co. (a)

>so>'i

O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  
E N G L A N D .

• fCharter-party— Demurrage— Detention oj ^  
by ice not to count as lay  days— Ship ^  
tu ined by ice before exp ira tion  o f la y  d^ ffore 
A lte rna tive  method o f load ing ava ilab le  be] 
detention— R esponsib ility  o f charterers J 
delay— M easure o f damages. ¿/¡i>

B y  a charter-party i t  was stipulated  ̂ tll^ eTs.

r-»1'

i t  was _
”chartered vessel should proceed to S. fo r  or

(a ) »«ported  by  E d w a r d  J . M . Ch a p l in , Esq., Ba 
Law.

rris«*
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When she arrived there she was ordered to B . 
to load a f u l l  cargó o f wheat. Seventeen ru n n in g  
days, Sundays and any other recognised h o li
days excepted, were to he allowed fo r  loading  
and unloading, and the days on demurrage 
over and above the sa id  la y  days at 401. p e r  
ru n n in g  day. B y  clause 11 : “  Except as 
herein provided, detention by fro s t o r ice fro m  
B ra ila  down to S u lin a  . . . sha ll not
count as la y  days." On the 10th Dec. the 
vessel, by order o f the charterers, entered the 
dock at B . to load p a r t o f her cargo. On the 
\2 th  Dec. the water in  the dock became frozen  
and in  consequence i t  was impossible to move 
the vessel and she was detained there u n t i l  the 
fo llow ing  A p r i l .

Held, ( 1) that clause 11 referred to lay  days and  
d id  not app ly  to a trans it voyage. The effect o f 
the words “  fro m  B ra ila  down to S u lin a  ”  was 
to l im it  or define the operation o f the clause 
so that i t  should take effect in  the event o f 
detention by fro s t or ice at any place between 
B ra ila  o r S u lin a , both inclusive. The char
terers were therefore protected and not liable  
fo r  damages fo r  the detention ; and  (2) that 
loading by hand du ring  fro s t was, in  a com
m ercia l sense, im practicable. The onus was 
upon the shipowners to show that a fo rm  o f 
loading other than the proper and usual one 
was possible and that onus they had not dis
charged.

Decision o f the Court o f A ppea l (ante, p . 330 ; 
131 L .  T . Rep. 177) affirmed.

Appeal by th e  shipowners fro m  th e  decision 
o f th e  C ourt o f  A ppea l (Bankes, S cru tton , and 
^a rgan t, L .J J .) ,  reported  ante, p . 330 ; 131 L .  T . 
7~ep. 177, sub nom. M ich a lin o s  and Co. v . Lo u is  

Teyfus and Co. B y  th e  te rm s o f a ch a rte r-p a rty  
hated th e  28 th  N o v . 1921 a steam ship was cha r
e d  to  go to  S ulina fo r  orders. Clause 7 o f the  

c h a rte r-p a rty  p rov ided  th a t  seventeen ru n n in g  
ays, Sundays and o th e r recognised ho lidays 

eXcepted, were to  be a llow ed fo r  load ing  and 
un load ing , and te n  days on dem urrage over 
and above th e  said la y  days a t 40/. pe r ru n n in g  
uay, o r p ro  rata. . Clause 11 p rov ided  th a t  

e ten tion  b y  fro s t o r  ice fro m  B ra ila  dow n to  
u lin a  shou ld  n o t co u n t as la y  days. W hen 
he steam ship a rr iv e d  a t S ulina she was ordered 
u proceed to  B ra ila  to  load a cargo o f w heat, 

' ’he a rrive d  a t B ra ila  on th e  7 th  Dec. 1921 and 
®?Jtere<l  the  dock the re  b y  d ire c tio n  o f the  
^ a r te re rs  to  load p a r t o f he r cargo on the  
I th  Dec. She was to  have com ple ted the  
°ad in g  o f th e  cargo b y  com ing o u t o f  th e  dock 
nd load ing  in  th e  r iv e r  ; b u t on th e  12 th  Dec. 

in f  ^ ock  became frozen over and i t  became 
/ ' ‘Possible fo r  the  sh ip  to  be m oved. The resu lt 

as th a t  she had to  rem a in  in  dock u n t i l  the  
j  M arch 1922, w hen th e  D anube became open 
ur na v ig a tion , and fo r  a fu r th e r pe riod  d u rin g  

U Ueb she cou ld  n o t be loaded ow ing  to  the  
oum an ian G overnm en t ha v in g  p ro h ib ite d  the  

' / ‘P ort o f  w hea t u n t i l  th e  22nd M arch . A f te r  
' /  22nd M arch  her load ing  was com ple ted 

Ud she le f t  B ra ila  on th e  5 th  A p r i l  1922. 
be owners, ha v in g  c la im ed dem urrage and

damage fo r  de ten tio n , were aw arded 4166/. 
b y  th e  a rb itra to r ,  w ho sta ted a ease fo r  the  
op in ion  o f  th e  cou rt. The a rb itra to r  fou nd  
th a t  a lth o u g h  i t  w o u ld  have been p h ys ica lly  
possible i t  was n o t reasonably p racticab le  to  
load th e  vessel w h ile  she was ly in g  in  the  dock. 
The charterers contended th a t  clause 11 
app lied  n o t o n ly  to  de ten tio n  b y  ice caused in  
tra n s it  between B ra ila  and S u lina , b u t to  
de te n tio n  caused in  a n y  p a r t  o f th e  r iv e r  
between these tw o  po in ts . T h e y  also said 
th a t,  th e  de ten tio n  ha v in g  ta k e n  place before 
th e y  were in  d e fa u lt, th e y  were excused ; and 
fu r th e r  th a t  as th e  sh ip  was de ta ined before 
th e  la y  days had  exp ired , th e  owners w o u ld  
have been unab le  to  do a n y th in g  w ith  her 
even i f  th e y , th e  charterers, had n o t been in  
d e fa u lt and th a t  consequently  th e  owners 
had  n o t suffered a n y  damage.

The C o u rt o f A p p ea l he ld , revers ing the  
decision o f  R o w la tt ,  J . (reported 156 L .  T . 
J o u r. 362), upon  th e  aw ard  o f th e  a rb itra to r  
s ta ted  in  th e  fo rm  o f a special case, th a t  clause 
11 m ust be construed to  m ean th a t  i f  the re  
was ice w h ich  preven ted  th e  lo ad ing  and  th a t  
ice was w ith in  th e  l im its  specified, th a t  is to  
say, fro m  B ra ila  dow n to  S u lina , th e  charterers 
were e n tit le d  to  re ly  upon  th e  fa c t  o f  ice be ing 
in  th e  dock a t  B ra ila  as a cause o f p re ven tion . 
The shipowners appealed.

W . N .  Raeburn, K .C . and  S. L .  Porter, K .C . 
fo r  th e  appe llan ts .

b  . A . J o w itt , K .C . and  C. T . Le  Quesne,
K .C . fo r  th e  respondents.

T he  House to o k  t im e  fo r  considera tion .

L o rd  C a v e , L . C . — T h is  appea l concerns a 
c la im  b y  th e  owners o f th e  steam ship Matheos 
aga inst th e  charte rers o f th a t  vessel fo r  de
m urrage  and damages fo r  de ten tio n .

U n de r th e  c h a rte r-p a rty , w h ic h  was da ted 
th e  28 th  N o v . 1921, th e  vessel was to  proceed 
to  a p o r t  in  th e  D anube and the re  load  fro m  the  
fac to rs  o f th e  fre ig h te rs  a cargo o f  w hea t, and 
was to  proceed to  a p o r t  in  th e  U n ite d  K in g d o m  
o r on th e  C o n tin e n t. Seventeen ru n n in g  days 
(Sundays an d  c e rta in  o th e r days excepted) 
were to  be a llow ed  fo r  lo a d in g  and  un load ing , 
and te n  days on dem urrage a t 40/. pe r day.’ 
The c h a rte r-p a rty  con ta in ed  th e  fo llo w in g  
clause :

(11) Except as herein provided detention by 
frost or ice from  Ib ra il down to  Sulina, also deten
tion  by quarantine, shall not count as lay days.

The p o r t  selected as th e  lo ad ing  p o r t  was 
Ib ra i l,  also kn o w n  as B ra ila , on  th e  D anube. 
On th e  7 th  Dec. 1921 th e  vessel a rr iv e d  the re , 
and no tice  o f readiness to  load was g iven  to  
th e  cha rte re rs ’ agents. There were th ree  usual 
and  cus tom ary  m ethods o f load ing  g ra in  a t 
B ra ila — v iz  : (a) a t  th e  q u ay  fro m  silos in  the  
docks ; (b) fro m  ligh te rs  in  m ids tream  a t a 
place ca lled  th e  B a ths  ; and (c) fro m  th e  r iv e r  
b a n k  by  th e  use o f gangways and m anua l 
la b o u r. The charterers had su ffic ien t cargo in  
th e  docks and in  lig h te rs  to  load the  Matheos,
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and th e  in te n t io n  was to  load  a sm a ll p a r t  o f 
th e  cargo in  th e  dock  and th e  rem a ind e r in  m id 
r iv e r .  I t  was th o u g h t desirable to  load  firs t 
th e  g ra in  in  th e  dock ; and acco rd ing ly , on th e  
10 th  Dec., th e  cha rte rers ’ agents req u ire d  th e  
vessel to  en te r th e  dock  and  load  th e  g ra in  
the re . A t  th is  t im e  a vessel ca lled th e  Valken- 
burg  was load ing  a t th e  o n ly  ava ilab le  quay, 
and  i t  was arranged th a t  she should be m oved 
and  m ake w a y  fo r  th e  Matheos, w h ic h  in  the  
m ean tim e  was anchored ou ts ide  and  alongside 
th e  Valkenburg. On th e  12 th  Dec. a severe 
fro s t set in  and th e  dock became com p le te ly  
frozen  ove r, and fro m  th a t  da te u n t i l  th e  fo llo w 
in g  9 th  M arch  th e  Matheos and a l l  o th e r vessels 
in  th e  dock rem a ined icebound. O n th e  9 th  
M arch  1922 th e  dock became clear o f ice and 
th e  Matheos to o k  he r b e rth  alongside th e  quay  ; 
b u t lo ad ing  cou ld  n o t im m e d ia te ly  begin, as 
th e  R o um a n ia n  G overnm en t was th e n  ho ld in g  
up  th e  sh ipm e n t o f w hea t. On th e  22nd M arch  
th is  p ro h ib it io n  was rem oved, and lo ad ing  began 
and  proceeded ra p id ly  ; and  the  vessel sailed 
on  th e  5 th  A p r i l  1922.

T he  t im e  w h ic h  elapsed fro m  th e  7 th  Dec. 
1921, w hen th e  vessel was ready  fo r  load ing , 
u n t i l  th e  5 th  A p r i l  1922, w hen she sailed, 
exceeded th e  t im e  a llow ed fo r  load ing  b y  
n ine ty-seven  and  th re e -q u a rte r days ; and 
acco rd in g ly  a c la im  was made fo r  te n  days’ 
dem urrage and damages fo r  e igh ty-seven and 
th re e -q u a rte r days’ de ten tio n , a m o u n tin g  in  
a l l  to  a sum  exceeding 40001. The c la im  was 
re fe rred  to  a rb itra t io n , and th e  a rb it ra to r  on 
th e  11 th  J u ly  1923 made h is aw ard , a llow in g  
th e  c la im  and  s ta tin g  a case fo r  th e  op in ion  o f 
th e  c o u rt. U p on  th e  a rg um e n t o f th e  case 
R o w la tt ,  J . a ffirm e d  th e  aw ard  ; b u t on appeal 
to  th e  C o u rt o f A ppea l th a t  c o u rt he ld  th a t  the  
charte rers were p ro te c ted  b y  clause 11 o f the  
c h a rte r-p a rty , and set aside th e  aw ard . Hence 
th e  present appeal.

M r. R aeburn , on  b e ha lf o f  th e  appe llan ts, 
ra ised a nu m be r o f con ten tions , some o f w h ich  
were disposed o f  d u r in g  th e  a rg um e n t, and the  
o n ly  questions to  w h ich  I  feel i t  necessary to  
re fe r are th e  fo llo w in g  :

F irs t ,  i t  was said th a t ,  h a v in g  regard 
to  th e  words “  fro m  Ib ra i l  to  S u lina  ”  in  clause 
11 o f th e  c h a rte r-p a rty , th a t  clause was o n ly  
in te nd ed  to  have e ffect in  th e  case o f de ten tio n  
b y  fro s t o r ice d u r in g  th e  t ra n s it  between these 
po rts . T h is  con ten tio n , th o u g h  accepted by  
th e  a rb itra to r ,  was re jec ted  b y  R o w la tt ,  J . and 
th e  C o u rt o f A ppea l, and  appears to  be qu ite  
un tenab le . T he  clause refers to  la y  days, and 
the re  cou ld  be no question o f la y  days d u rin g  
th e  passage o f th e  vessel dow n th e  D anube. 
T he  effect o f th e  words is to  l im it  o r de fine the  
op e ra tion  o f th e  clause as app lied  in  H udson  v . 
Ede  (3 M ar. L a w  Cas. (O.S.) 114; 16 L . T .  Rep. 
698 : L .  R ep. 2 Q. B . 566) so th a t  i t  should 
have effect in  th e  even t o f de ten tio n  b y  fro s t 
o r ice a t a n y  place fro m  Ib ra i l  to  S u lina , b o th  
inc lus ive .

Secondly, i t  was argued th a t  th e  load ing  o f 
th e  sh ip  was n o t ab so lu te ly  preven ted b y  the  
ice, as the  sh ip  cou ld  have been loaded in  the

[H. o f  L.

dock  b y  m anua l la bo u r e ith e r fro m  th e  quay 
o r fro m  th e  ligh te rs  ly in g  in  th e  dock, and the 
t im e  a fte rw a rds  spent in  load ing  cou ld have 
been saved. T o  th is  i t  was answered b y  the 
charte rers th a t  i t  was com m e rc ia lly  impossible 
fo r  th is  to  be done. T h is  was a question  o f fac t 
fo r  th e  a rb it ra to r ,  and pa r. 19 o f h is award 
is in  th e  fo llo w in g  te rm s :

No attem pt in  any way was made to  load the 
Matheos at any tim e between the dates above 
mentioned, viz., the 12th D e c . and the 9th Marc» 
1922, and although to  do so in  the position where 
she was m ight have been d ifficu lt and expensive, 
I  am o f the opinion th a t i t  would not have been 
physically impossible to  do so by means o f chutes 
and stages and manual labour ; one reason admitte 
by charterers’ witness for not loading th e  s team er 
during th is period was th a t the cargo worn 
probably have become heated in  the steamer- 
and no insurers would have accepted the r is k  0 
insurance.

T h is  fin d in g  is n o t as c lear as i t  m ig h t have 
been, h u t  i t  is undesirab le , a fte r  th e  t im e  which 
has elapsed since th e  aw ard , to  send i t  back 
fo r  an  am ended fin d in g . The pa rag raph mus 
be construed as i t  stands, and  I  agree w ith  the 
C o u rt o f A ppea l in  cons tru ing  i t  as a find ing  
aga inst th e  com m erc ia l p o s s ib ility  o f the  course 
suggested. The a rb itra to r  finds th a t  loading 
b y  m an ua l la b o u r was p h y s ic a lly  possible, bn 
d if f ic u lt  and  expensive ; and he refers, appar" 
e n t ly  w ith  assent, to  an a rg um e n t showing 
th a t  lo ad ing  w o u ld  have been useless ow ing 
th e  he a tin g  w h ich  w o u ld  have occurred and th  
consequent im p o s s ib ility  o f e ffec ting  an insurj 
ance. I  th in k  he m ea n t th a t  load ing  b y  han^ 
d u rin g  th e  fro s t was in  th e  com m erc ia l sens 
im p rac ticab le , and c e rta in ly  the re  is no fin 
in g  th e  o th e r w ay. T h is  a rgum en t there for 
fa ils . t

M r. R aeburn  desired to  raise an arguinei 
as to  the  effect o f th e  G overnm en t p ro h ib it!0 ̂  
aga inst load ing , b u t i t  was fou nd  th a t  the  poirjt  
had been abandoned in  th e  c o u rt be low , and 
cou ld  n o t the re fo re  be pursued. ^

In  m y  op in ion  th is  appeal should be dism isse 
w ith  costs.

L o rd  Dunedin.— Three questions arise ° jj
th is  appeal, th e  d e te rm in a tio n  o f which ,g
settle  w he the r th e  ju d g m e n t complained ot 
r ig h t  o r should be a lte red . -j

The f irs t is w h e the r the  words “  fro m  . 
dow n to  S ulina ”  m ake th e  clause o n ly  apP ̂  
to  a tra n s it  fro m  th e  one place to  the  o tin   ̂
and m ake th e  clause inapp licab le  to  ' v*i 
happens a t B ra ila  its e lf. The um p ire  t ° ^  
th is  v ie w , b u t b o th  th e  learned judge  w ho lv '^ \  
th e  case and th e  judges o f th e  C ourt o f A P I9 
he ld  th e  opposite. I  th in k  th e y  were clea 
r ig h t .  The  clause is as to  la y  days, and e 
days have no place in  a t ra n s it  voyage. g 
reason o f th e  lim ita t io n  is c lear enough. B  ' 0 
to  p reven t questions as to  de ten tio n  o f ca IaS 
b y  ice fa r  up  th e  r iv e r. The clause a1®9 
de ten tio n  b y  ice w ith in  th e  lim its  specific ^

The second question, and on th is  th e  . 
o f A ppea l has d iffe red fro m  the  learned ■ ^  

judge , is w he the r th e  load ing  in  th is  case

Ow n e r s  o f  t h e  St e a m s h ip  M a t h e o s  v . L o u is  D r e y f u s  a n d  Co .
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f ru ly  preven ted b y  ice so as to  cause de ten tion , 
m  v ie w  o f th e  fa c t th a t  the  la n d in g  places in  
the r iv e r  and a t th e  b a nk  w o u ld  have been 
■available had th e  vessel gone the re . I  agree 
w ith  th e  C ourt o f A ppea l. I  th in k  th e  facts 
decide th e  m a tte r. Once i t  is shown, as i t  was 
shown, th a t  th e  cha rte re r was w ith in  his 
r ights in  o rde ring  the  vessel in to  the  docks, 
and th a t  ha v in g  go t the re  th e  vessel cou ld  n o t 
get o u t again because o f ice, i t  seems to  me the  
M a tte r is concluded. I t  is ju s t  th e  same case 
?? the  case o f a choice o f po rts , o f w h ich  
Butm an v . F enw ick  (7 Asp. M ar. L a w  Cas. 388 ; 
69 L .  T . R ep. 651 ; (1894) 1 Q. B . 179) is an
e*ample.

The th ir d  question, and i t  is th is  alone w h ich  
aas in  m y  v ie w  raised a n y  d iff ic u lty ,  is w he the r 
Nevertheless in  th e  circum stances th e  cha rte re r 
B ligh t n o t have effected lo ad ing  o r p a rtia l 
loading ly in g  where th e  vessel was, and 
thus have a t least saved some tim e  o f 
de tention.

The d if f ic u lty  arises fro m  th e  som ewhat 
am b iguously w orded fin d in g  o f th e  um p ire  on 
"?e p o in t.  H e  says : “  A lth o u g h  to  do so
Ll -e-, to  load ] in  th e  pos ition  where she was 
ri|ig l i t  have been d iff ic u lt  and expensive, I  am 

th e  op in ion  th a t  i t  w o u ld  n o t have been 
P hysica lly  im possib le to  do so b y  means o f 
°h lites and stages and  m an ua l la bo u r ; one 
teason a d m itte d  b y  th e  cha rte re rs ’ w itness fo r 
Not load ing  th e  steam er d u rin g  th is  pe riod  was 
Nat th e  cargo w o u ld  p ro b a b ly  have become 

Neated in  the  steam er.”
N ow  th is  f in d in g  m ust be read in  th e  lig h t  o f 

he fa c t th a t  th e  charterers contended before 
he um p ire , as he h im se lf sets fo r th , th a t  i t  

Was com m e rc ia lly  im possib le to  load the  
Vessel in ’ its  po s ition  b y  a n y  w a y  except the  
N,sua l w a y  b y  cranes fro m  th e  be rth , and i t  

ad been fou nd  th a t  she was unab le  to  get to  
Ne bank  because o f ice. I  the re fo re  come to  
Wo conclusions. F irs t,  I  agree w ith  th e  C ourt 
1 A ppea l th a t  in  v ie w  o f th e  p lead ing the  
Nipire in  p u tt in g  stress on th e  v/ord ph ys ica lly
Nst be he ld  to  have used i t  as th e  an tithes is  

0 c o m m e rc ia lly ; and com m ercia l p o ss ib ility , 
° t  phys ica l p o s s ib ility , is th e  rea l question.
B u t, fu rth e r, I  th in k  th a t,  once the  p iop e r 

Nd usual mode o f load ing  was nega tived  as 
eNdered im possib le b y  ice, i t  re a lly  fe ll on the  
"Ners to  ge t fro m  th e  um p ire  a fin d in g  o f 
'.'Niinereial p o ss ib ility , seeing th a t  th a t  possi- 

J h t y  cou ld  o n ly  rest on a nove l and, so fa r as
a ('an see, h ith e rto  u n trie d  m ethod . I t  is n o t 

i f  th e  a lte rn a tiv e  m ethod to  th e  usual 
,Nthod, w h ich  ex hypothesi is fou nd  im p ra c tic - 

le> was a usual one. G iven im p o s s ib ility  by  
^  aNe, I  do n o t d o u b t th a t  i t  w o u ld  be incum - 
j-eNt on th e  cha rte re r to  prove im p o s s ib ility  b y  

ghter. B u t  th is  is q u ite  a d iffe re n t th in g , 
a Uscd, u n trie d , and prob lem atica l. In  such 

Case i t  seems to  me the  onus sh ifts , and the  
,i. Ners on whom  the  sh ifted  onus fa lls  have no t

^charged i t .
t  agree th a t  the  appeal should be dismissed.

L o rd  Sumner.— I t  is found  in  the  case stated, 
f has n o t been contested, th a t  on the  7 th  Dec. 

V o i.. X V I . ,  X .  S.

1921, a t noon, the  Greek steam er Matheos was 
an a rrive d  ship. She was in  her designated p o r t 
o f load ing  accord ing to  th e  cha rte r ; she was 
in  fa c t ready  to  load a t a n y  accustom ed load ing  
place, as ordered b y  th e  charte rers ’ agents, and 
she had g iven  no tice  th a t  she was so ready. 
A cco rd in g ly  th e  la y  days fro m  th a t  t im e  were 
ru n n in g  against th e  charterers.

On the  10 th  Dec. orders were g iven to  en te r 
th e  dock, where g ra in  was stored in  .silos, and 
to  load the re  a t a quay  b e rth . T h is  is one o f 
th ree  usual and cus tom ary  ways o f load ing  
g ra in  a t B ra ila . The sh ip  entered th e  dock 
w ith o u t dem ur. F o r a vessel o f her size on ly  
one q u ay  b e rth  was su itab le  fro m  w h ich  to  
load a t th e  silos.

The cha rte r con ta ined  no express p rov is ion  
fo r  s h ift in g  berths, and i t  was suggested a t 
y o u r Lo rdsh ips ’ B a r  th a t,  in  th e  absence o f 
such a p rov is ion , th e  charterers cou ld  o n ly  
requ ire  th e  sh ip  to  go to  a load ing  place a t 
w h ich  th e y  cou ld  fu l f i l  th e ir  en tire  o b lig a tio n  to  
load a f u l l  and  com ple te cargo, h ro m  the 
find ings o f fa c t i t  appears, in c id e n ta lly  b u t s t ill 
s u ffic ie n tly  c le a rly , th a t  the  Matheos, i f  fu l ly  
laden, cou ld  n o t have g o t o u t o f  th e  dock fo r 
w a n t o f w a te r on th e  dock s ill.  B eyond 
observ ing th a t  th e  cha rte r au thorised the 
charterers to  o rder th e  sh ip  to  one o r tw o  
load ing  places in  th e  Danube, and d id  n o t 
there fore  requ ire  the m  to  f i l l  th e  sh ip  a t B ra ila , 
no o p in ion  need be expressed on th is  con ten tion , 
fo r , on le a rn in g  th a t  i t  had n o t been raised 
before th e  um p ire , so th a t  the re  had been no 
o p p o rtu n ity  to  g ive evidence as to  such 
m a tte rs  as th e  custom  o f the  p o r t and  the  power 
o f th e  ca p ta in  o f a Greek ship to  b in d  his 
owners b y  accepting  the  cha rte re rs ’ order, 
M r. R aeburn  v e ry  p ro p e rly  gave up the  
p o in t.

O n th e  10 th  Dec. an o the r ship, th e  Valken- 
burg, was a lready  ly in g  a t th e  quay  b e rth  in  
question  and  load ing  fro m  the  silos, and a t 
th a t  t im e  o f  yea r the  r iv e r  m ig h t be expected 
to  freeze v e ry  s h o rtly . Indeed , on th a t  ve ry  
d a y  the  p o r t a u th o ritie s  gave p u b lic  no tice  
w a rn in g  ligh te rs  and o th e r c ra ft  to  seek shelter, 
and m an y  acco rd ing ly  entered the  dock, even 
tho ugh  the  s t i l l  w a te r the re  w o u ld  p ro b a b ly  
freeze ea rlie r th a n  th e  ru n n in g  w a te r in  the  
r iv e r. N e ith e r o f these circum stances, however, 
preven ted the  quay b e rth  in  th e  dock fro m  being 
a lo ad ing  place to  w h ich  th e  charterers m ig h t 
la w fu lly  o rder the  Matheos. U nde r th e  cha rte r 
th e  r is k  o f de lay in  reaching i t  was on them , 
unless th e y  were p ro tected  b y  some exception, 
since the  la y  days had a lready begun to  ru n , 
and  beyond ta k in g  th is  r is k  th e y  were under 
no o b lig a tio n  to  select a load ing  place advan 
tageous to  the  ship. The resu lt was th a t  the  
Matheos o n ly  reached a po s ition  pa ra lle l w ith  
the  Valkenburg  b u t some yards fa r th e r o u t 
fro m  th e  quay  ; and the re  she rem a ined when, 
on th e  12 th  Dec., th e  dock became frozen over. 
The Matheos was frozen in  u n t i l  the  9 th  M arch 
1922. The question is w he the r she was on 
dem urrage o r w hethe r, as against the  charterers 
her la y  days were suspended.

R  R  R
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The charte rers ’ case is th a t  clause 11 o f the  
ch a rte r app lied  and  p ro tec ted  th e m , fo r  de ten
t io n  b y  ice occurred and  such de te n tio n  is n o t 
to  cou n t as la y  days. I t  was fo r  the m  to  g ive 
evidence o f fac ts  w h ic h  w o u ld  b r in g  them  
w ith in  th e  excep tion , and  i t  was fo r  th e  um p ire  
to  sta te  his ow n conclusions o f fa c t on the  
evidence before h im .

P rim á  fac ie  th e  charte rers ’ defence was 
established, fo r  i t  was p la in  th a t  th e  Valkeriburg  
was frozen in to  the  b e rth  and th a t  th e  Matheos 
was frozen o u t o f i t  ; b u t  o f course th e  cha r
te rers cou ld  n o t c la im  th a t  ice had  preven ted 
load ing , i f  th e  lo ad ing  cou ld  and should have 
proceeded n o tw ith s ta n d in g  th e  ice. T h is , h o w 
ever, does n o t m ean m ere ly  th a t  i t  was phys ic 
a l ly  possible to  have p u t  w hea t in to  th e  ship, 
b u t th a t  i t  was com m e rc ia lly  p ra c ticab le . 
There  has been some d ispu te  as to  th e  m eaning 
o f  the  u m p ire ’s f in d in g  on th is  question . H e  
rec ited  th e  charte rers ’ con ten tio n  thu s  :

7. That i t  was commercially impossible and or 
im practicable to  load the Matheos while she was in 
the ice in  the dock . . . .  Moreover, i f  i t  had been 
possible to  load the Matheos while so detained in 
the ice, and i f  she had been so loaded, the wheat 
would have become or would have been in  danger 
o f becoming heated in  the hold o f the said vessel in 
the ice, and no insurer would have accepted 
such a risk.

On th e  o th e r hand , th e  co n te n tio n  o f the  
shipowners is th u s  s ta ted  :

3. (a) i i .  In  any case upon the evidence there was 
no prevention o f loading, though there may have 
been greater d ifficu lty  in  loading a t B ra ila  itse lf. 
The ship could have been loaded in the dock itse lf 
by  hand, or m ight have been ordered to  load in  
mid-stream or from  the quay on the north  bank 
o f the river, bo th  o f which are adm itted ly  usual 
loading places.

The f in d in g  is as fo llow s  :

19. No attem pt in  any way was made to  load the 
Matheos a t any tim e between the 12th Dec. 1921 
and the 9th March 1922, and although to  do so, 
in  the position where she was, m ight have been 
d ifficu lt and expensive, I  am o f the opinion tha t 
i t  would not have been physically impossible to  
do so by  means o f chutes and stages and manual 
labour ; one reason adm itted by charterers’ 
witness for not loading the steamer during th is  
period was th a t the cargo would probably have 
become heated in  the steamer and no insurer would 
have accepted the risk o f insurance.

Counsel fo r  th e  shipowners, to  w hom  th is  
p o in t had  become fa r  m ore c ru c ia l in  th e  C o u rt 
o f  A p p e a l th a n  i t  had been a t the  a rb itra t io n , 
w hen so m a n y  o th e r po in ts  were s t i l l  be ing 
p u t  fo rw a rd , argued, f irs t,  th a t  th e  um p ire  
m e a n t to  f in d  th a t  lo ad ing  was com m erc ia lly  
p ra c ticab le  d u rin g  th e  pe riod  in  question, 
th o u g h  no d o u b t expensive ; second, th a t  as a 
m a tte r  o f la w  th e  defence o f excepted perils  
cou ld  n o t succeed, unless the  charte rers ob 
ta in e d  an a ffirm a tiv e  f in d in g  th a t  such load ing  
was com m e rc ia lly  im p rac ticab le  ; and th ird ,  
th a t  h is f in d in g  was a t least am biguous and 
th a t  th e  case ou gh t to  be re m itte d  to  h im  fo r  a 
c learer s ta tem e n t.

I  should be m ost re lu c ta n t to  advise y ° u* 
Lo rdsh ips  to  re m it th e  case. In  th e  ninetee 
m on ths th a t  have elapsed since i t  was state > 
and doubtless a fte r  hearing  m a n y  ot"*e 
a rb itra tio n s  in  th e  m eantim e , th e  um p ire  ha 
p ro b a b ly  fo rg o tte n  a ll ab ou t i t ,  and, i f  s° ’ 
evidence w o u ld  have to  be gone in to  abou^ 
events th a t  happened a t B ra ila  over th ree  year 
ago. g

I  do n o t th in k  th a t,  in  a m a tte r  w h ich  
p e cu lia r ly  one fo r  an  exp e rt, and on a P°?nt 
where he has n o t m isd irec ted  h im s e lf in  P01”  
o f la w , i t  can be said th a t  th e  charterers m ugg 
necessarily fa il ,  unless th e y  o b ta in  an expre
fin d in g  th a t  th e  op e ra tion  was com m ercia l !  
im p ra c tica b le . I f  th e  evidence as to  the  > 
had stood a lone, th e  um p ire  cou ld  n o t h a ' 
been requ ired  in  la w  to  dem and e v id e n ^  
n e g a tiv in g  th e  com m erc ia l p ra c tic a b ility  
a lte rn a tiv e  modes o f load ing  and  to  re jec t 
evidence o f de ten tio n  b y  ice, unless such fu R ?  ^ 
evidence was fo rth co m in g . I t  has been decio 
th a t  w hen a p r im á  fac ie  case o f e x c e p t^  
pe rils  is m e t b y  an a lleg a tio n  o f neglige”/ rwy t 7 7 7 A - . "X f T .. ——- 1. ' . - -(The Glendarroch, 7 Asp. M ar. L a w  Cas. 422,
L .  T . R ep. 344 ; (1894) P . 224)o r unseaworthi«eg . 
(The N o rthum bria , 10 Asp. M ar. L a w  Cas. 32 ’ 
95 L .  T . R ep . 618 ; (1906) P . 92) th e  bur«®
o f p ro o f sh ifts  to  th e  p a r ty  in te rested  in  est ^  
lis h in g  th is  a lleg a tio n  a ffirm a tiv e ly , and 1 ^  
n o t see w h y  th e  same ru le  should n o t appO , je 
an a lleg a tio n  o f th e  existence o f a practica  
a lte rn a tiv e  m ode to  load ing . I f ,  in  express* 
h is find ings , th e  um p ire  negatives th e  a lleg^k  ^  
in  silence b y  n o t g iv in g  e ffect to  i t  ( i f  ()t
was raised b y  th e  shipowners a t a ll)  I  <1° e 
th in k  th a t  h is aw ard  can be said to  be defec f  
on its  face. I t  seems to  m e to  be a pure  m a J  
o f con s tru c tion , and I  am  b y  no means prepa 
to  d issent fro m  th e  co n s tru c tio n  adop ted ^g 
th e  C o u rt o f A ppea l. H a v in g  gone so i ” * ,  
to  say th a t  th e  ope ra tion  w o u ld  n o t have y  
p h ys ica lly  im possib le , th e  um p ire  m ig h t ^  
th in k  th a t,  i f  he w e n t no fu r th e r ,  anyone t  
unde rs tand  (as, pe rsona lly , I  should do) , 
as a m a tte r  o f business i t  was o u t o f th e  9 
t io n . The  conc lud ing  words o f h is n ”  
seem to  leave no d o u b t. S om eth ing ir+* te 
sentence m us t be m isp rin te d . T o  substi 
“ sh ip ’s ”  fo r  “ charte rers ’ ”  w o u ld  c lear th is  rg 
b u t  we are assured th a t  no sh ip ’s jare assured tn a t  no sn ip  s " f i t  g0 
m ade such an adm ission. L e t  i t  be asS”  
th e n  th a t  ‘ ‘ a d m it te d ”  shou ld  be “  asser e r 
o r “  alleged.”  W h y  shou ld  the  um p ire  ^  
to  th is  piece o f evidence in  h is fin d in g  a . (^ |i 
i f  he d id  n o t mean th a t  he fou nd  i t  to  be -c&\ 
im p o rta n t and tru e  ? I t  canno t be an i r °  t0 
w a y  o f fin d in g  th a t  th e  charterers f al C 
reso rt to  a p ra c ticab le  a lte rn a tiv e  b ^ T  jt  
th e y  w ished to  save th e ir  pockets. I  th i 
is reasonable to  im p u te  to  h im  ano the r n><-‘a 
I f  the  w hea t heated fro m  a de te n tio n  o f cd 
under hatches, i t  m ig h t n o t m ere ly  be da!’ ’  po 
b u t m ig h t ro t  and a rrive  a t its  de s tin a ti°  
longer in  specie. I t  is n o t a p rac ticab le  0f 
in  a d d itio n  to  th e  expense o f such a r” °  ^  
load ing , fo r  th e  charterers to  ru n  the ^  
o f los ing  the  w heat un insured , and
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shipowner to  ru n  the  r is k  o f los ing  his fre ig h t a t 
the end o f th e  voyage and o f being le f t  to  c la im  
° n  his insurance on fre ig h t.

The questions on the  effect o f clause 11 are 
these : The um p ire  th o u g h t i t  o n ly  app lied  
'''hen th e  sh ip  was proceeding fro m  B ra ila  
hown to  S u lina . T h is  v ie w  was abandoned in  
he C o u rt o f A ppea l. As S c ru tton , L .J .  po in ts  

?ut ,  “  t im e  used in  passing along her voyage 
15 n ° t  p a r t o f her la y  days.”  A t  y o u r L o rd -  
ships’ B a r i t  was suggested th a t,  ju s t  as in  
ntarine policies the re  is a difference between an 
'"su rance  “  a t and fro m  ”  and one “  fro m  ”  
only, so here th is  exception  m us t be deemed 

o t to  a p p ly  “  a t ”  B ra ila  b u t  o n ly , as in  
Oudson v . Ede (sup.), to  th e  .ligh te rs  b ring ing  
ntended cargo fro m  B ra ila  dow n to  Sulina, 

' ,r th a t,  as i t  was p u t in  o th e r words, i t  is  a 
^ansit exception , n o t a s ta tio n a ry  exception. 
‘  so> o f course, the  exception  is n u g a to ry  as 
egards th e  sh ip , fo r  th e  reason g iven  b y  
o ru tto n , L .J ., and the  words now  added to  
he clause as i t  stood in  Hudson  v . Ede (sup.) 

°Perate as a l im ita t io n  on the  exception  as 
"P p licab le  to  lig h te rs . I  th in k  the  words 

ea rly  a p p ly  to  th e  de ten tio n  o f th e  sh ip  a t 
r a ila, fo r  th e y  are words in d ic a tin g  the  

x tre m itie s  o f a section o f th e  r iv e r, w h ich  is 
’'e lus ive  o f th e  nam ed po rts , a p p ly in g  as th e y  
? to  opera tions o f load ing , w h ich  are to  take  

P ace a t and in  these po rts .
Rowlatt J . to o k  a th ir d  view — namely,

. *Jt> as th e  charterers m ig h t have chosen 
'  her o f tw o  o the r loading-places, in  w h ich  
“ e exact de ten tion  th a t  happened in  th e  dock 
“ lg h t n o t have happened, th e y  had n o t b ro u g h t 

^ 'anse lves w ith in  th e  excep tion . “  The char- 
®rers>”  he says, “  cou ld  n o t in vo ke  th a t  clause, 

10 . 8 'h e  p re ven tion  w e n t to  a ll th e  fo rm s o f
, ad ing, w h ich  were th ree , w h ich  were open to

1,1 a t h is o p tio n  in  B ra ila .”  O therw ise he 
11 hi re a lly  be preven ted  fro m  lo ad ing  b y  his 

t  “  selection o f a lo a d in g  place. H e  m ust 
p j e .ah th e  r is k  o f th e  selected lo a d in g  p lace 
t j1° v ' n g to  be m ore disadvantageous fo r  lo ad ing  
to &K  ̂*le o th e rs . T h is  reasoning seems to  me 

. he incons is ten t w i th  th e  fa c t th a t  th e  order
was accepted, and th a t  th e  dock was, 

pj e"  th e  o rder was g iven , a p rope r lo ad ing  
sta Ce h l|e risks  o f an y  change in  th e  c ircum - 
cjj "ees were th e  sub ject o f p ro v is io n  in  the  
t } / lr ^er 'ts e lf ,  and the re  is n o th in g  to  re s tr ic t 
} '' cha rte re rs ’ choice in  th e  m anner suggested. 
T l i^ rce w ith  th e  v ie w  o f th e  C ourt o f A ppea l, 
to I! ^ atheos, be ing an a rrive d  sh ip , was e n tit le d  
b u t :lVe a usual  load ing  place in tim a te d  to  her,

.̂ bicir
,°ad ir

was fo r  th e  charterers to  select fo r  her,
“ ng th e  usual and p rope r places, one, 

„  j . the reon became th e  place where her 
lnK was to  begin, and exceptions excusing 

t 0 . ?' i "  th is  load ing  a tta c h  and have re la tio n  
> “ at  place and mode o f load ing , 

s|1j. lave o n ly  to  add th a t  I  th in k  y o u r L o rd - 
thg S cou*d n o t b u t  refuse, as was done d u rin g  
as ,argum en t, to  p e rm it questions to  be raised 
rpe “  the  effect o f th e  R oum an ian  G overn- 
djScJ s em bargo, w h ich  had been adv ised ly  

a'H ied on th e  charterers! p a r t before

R o w la tt ,  J . N o  special g round  fo r  indu lgence 
was shown, no r can i t  be said, b y  w a y  o f 
appeal, th a t  the  C ourt o f Appea l was n o t 
e n tit le d  to  h o ld  th e  charterers to  th is  d is 
c la im er.

F o r these reasons I  th in k  th a t  the  o rder o f 
the  C ourt o f A ppea l was r ig h t  and should be 
a ffirm ed.

L o rd  Atkinson and 
curred.

L o rd  Buckmaster con- 

A ppea l dismissed.

S olic ito rs fo r  the  appe llan ts, the  shipowners, 
H olm an, Fenw ick, and W illa n .

S olic ito rs  fo r  the  respondents, Richards  and 
B utle r.

ntjjtm e Court o f |itM cahtre.
COURT OF APPEAL.

M onday, Feb. 9, 1925.
(Before Bankes and Atkin, L .J J . ,  and 

Lawrence, J .)
The Jupiter (No. 2). (a)

A P P E A L  F R O M  T H E  A D M IR A L T Y  D IV IS IO N .

Fore ign vessel— W r it  in  rem  by fore igner 
c la im ing  possession— N o request by d ip lom atic  
representative o f country o f sh ip 's  na tion a lity  
to entertain su it— A ction  between foreigners—  
J u ris d ic tio n  —  D iscretion  —  A d m ira lty  Court 
A ct 1840 (3 (6 4  V ie t. c. 65), is. 4— Sale by 
fo re ign  sovereign state — In d e m n ity— A ction  
against purchaser— Whether sovereign state 
im pleaded— P la in tiffs  a company alleged to be 
annu lled o r “  nationalised  ”  by fo re ign  law—  
A ction  in  E ng land— A u th o rity  o f solicitors  
p u rp o rtin g  to conduct case f o r  the company.

The A d m ira lty  Court has ju r is d ic tio n  to entertain  
a c la im  fo r  possession o f  a fo re ig n  vessel 
w ith in  the te rr ito r ia l ju r is d ic tio n  by one 
fo re igner against another fo re igner, but i t  
enjoys a discretion to refuse to exercise such 
ju r is d ic tio n  in  p roper cases.

The p la in t if fs  were a company incorporated under 
Russian law  p r io r  to the establishment o f the 
U n io n  o f Socia list Soviet Republics in  Russia, 
which at the tim e o f action brought claim ed to be 
carry ing  on business in  France under a French  
name, and certa in persons appointed under 
French law  to conduct the business o f the 
company. The p la in t if fs  issued a w r it  in  rem  
c la im in g  to have possession o f the steamship J . 
o f the p o rt o f Odessa. I n  due course an uncon
d itio n a l appearance was entered on behalf o f 
the defendants, an I ta l ia n  company. I t  ap
peared that the J . was, u n t il 124 
management and contro l o f the p la in t if fs , or 
some o f them. B y  decrees o f  1918 and  
1919 o f the U n ion  o f Soviet Socia list Republics 
priva te  property  in  sh ipp ing  had been abolished,

(o) Reported by Geoffrey Hutchinson, Esa., B a rris te r- 
at-Law.
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and the shares in  the p la in t i f f  company were 
annulled. I n  1924, at Dartm outh, the J . was 
surrendered to the representative o f the Soviet 
Government by her master, and was subse
quently sold to the defendants by an agreement 
made between an E ng lish  company on behalf 
o f the Soviet Government and the defendants. 
The Soviet Government had undertaken to 
in de m n ify  the defendants against any cla im s  
made against them in  respect o f the J .

H eld, (1) that the court had ju r is d ic tio n  to enter
ta in  the action, and that the discretion which i t  
possessed to refuse such ju r is d ic tio n  ought not 
to be exercised in  the circumstances o f the 
present case. Observations o f A tk in , L .J .  
upon the circumstances in  which ju r is d ic tio n  
in  such cases m ay be refused. (2 ) That the 
action d id  not im p lead the Soviet Government. 
(3) That the question whether the persons 
c la im ing  to have the au tho rity  o f the p la in t if f  
company to m a in ta in  the action was a question 
o f ju r is d ic tio n  and not o f plea, but ought in  the 
circumstances to be referred to the judge at the 
t r ia l.

A p p e a l  fro m  a decision o f L o rd  M e rriva le , P . 
re fus ing  to  set aside th e  w r i t  and  subsequent 
proceedings in  an ac tio n  in  rem.

The fo llo w in g  s ta tem en t o f facts is taken  
fro m  th e  ju d g m e n t o f  th e  learned P resident 
de live red on th e  19 th  Jan . 1925 :

“  The J u p ite r  is a vessel w h ich  was tra d in g  
in  th e  a u tu m n  o f la s t yea r, and no d o u b t has 
fo r  years been tra d in g , in  a course o f trade  w h ich  
brings he r fro m  t im e  to  t im e  to  E n g lish  po rts . 
She was fo r  m an y  years th e  p ro p e rty  o f w h a t 
under Russian la w  was a la w fu l tra d in g  con
cern, w h ich  is described in  one o f th e  a ffid a v its  
here b y  its  Russian nam e ; and I  believe i t  is 
described b y  th e  w r i t  in  th is  a c tio n  b y  th e  
F rench  tra n s la tio n  o f th e  Russian nam e. 
D ow n to  th e  d o w n fa ll o f  th e  au tocracy  w h ich  
he ld  sway in  Russia fo r  so m a n y  generations, 
th e  p ro p r ie ta ry  o f the  vessel here in  question 
carried  on its  business w ith  its  seat o f m anage
m e n t a t P e trograd , its  business headquarters 
as I  understand a t Odessa, and  w ith  its  ships 
registered a t  Odessa. U n t i l  th e  years 1918 th e  
J u p ite r  was be ing m anaged in  th e  o rd in a ry  
course o f tra d e  b y  the  managers o f he r p ro p rie 
to rs . I  use as fa r as possible n e u tra l expres
sions here.

“  I n  Jan . 1918 the re  was issued in  th e  name 
o f  the  S oviet R e pu b lic  a decree w h ich  abolished, 
o r p u rp o rte d  to  abolish, p r iv a te  p ro p e rty  in  
sh ipp ing  ; and b y  a subsequent decree in  M arch 
1919 a ll th e  shares in  th e  com pany w h ich  owned 
the  J u p ite r  were declared annu lled  and the  
com pany was extingu ished  o r p u rp o rte d  to  be 
extingu ished . The J u p ite r  was on th e  h igh  
seas— where, in  fa c t, I  do n o t kn o w — and she 
con tinued  her tra d in g . H e r owners— those a t 
least w ho had been her owners, her p ro p rie to rs  
so fa r  as th e y  were s t i l l  in  be ing and so fa r  as 
the re  was a p ro p r ie ta ry  in te res t in  an y  in d i
v id u a l— as to  p a r t  o f the m  a t a n y  ra te — w ou ld  
appear to  have become refugees and to  have 
take n  up th e ir  abode in  France. In  France

steps were ta ke n  a t F rench  la w , a t th e  instanc 
o f those persons, to  p rov ide  fo r  th e  manage 
m e n t o f th e  J u p ite r  and o th e r vessels w h ich  ha 
been th e  p ro p e rty  o f  the  b o dy  o f p ro p r ie to r  
w hom  I  have m en tioned. The sta te  o f th ing '’ 
b ro u g h t a b o u t b y  sun dry  decrees o f comme* 
c ia l tr ib u n a ls  in  F rance— and in  p a rticu *9 
tr ib u n a ls  in  th e  M ed ite rranean (the  T rib u n a l o 
Commerce a t  M arseilles be ing the  la test _ _ 
the m ) was such th a t  dow n to  Dec. 1922 tn  
vessel was unde r th e  d ire c tio n  o f adiW nI^  
tra to rs  w ho were sub ject to  th e  con tro l 
F rench  tr ib u n a ls  and  appo in ted  a t the  instancy 
o f  persons fo r  the  tim e  being registered 
F rance, w he the r o r n o t dom ic iled  in  France, 
do n o t kn o w . f

“  In  Sept. 1922 th e  J u p ite r  in  th e  course 
her tra d in g  was in  th is  c o u n try  ; and she ca 
to  be la id  up a t  D a rtm o u th  and was in  U |iir f 0 
o f  her cap ta in . H e r cap ta in , fo r  reasons i® ^  
w h ich  i t  is q u ite  im m a te r ia l here to  inqu ire ,
I  m ay  a p p ly  an in a p t lega l expression to  t  
tra n s a c tio n , a tto rn e d  to  the  S oviet G °v e , „ 
m en t. H e  handed ove r th e  possession o f 
J u p ite r  to  th e  representatives in  L o nd on  ot 
S ov ie t a d m in is tra tio n  and  he ld  possession 
th e ir  d ire c tio n  fo r  th e m . „ s

“  As a re s u lt o f  th a t  tra n sa c tio n  a su it ^  
in s titu te d  b y  a rrest o f th e  vessel c la im ing  
be ha lf o f  those w ith  w hom  the  now  p la in  U j 
are concerned to  assert th e  r ig h ts  o f the 
p ro p rie to rs , o r  those o f th e m  w ho surv ive, 
the  J u p ite r. T h a t a c tio n  was m e t b y  a mo 
fo r  a s tay  o f proceedings on th e  ground  ^ g 
b y  th a t  a c tio n  a fo re ign  sovereign power 
be ing im pleaded. There cou ld  be no queS uit  
b u t  th a t  th a t  was a tru e  a llega tion . The re 
o f the  m o tio n  was th a t  in  th is  c o u rt the  ac 
was stayed, and in  th e  C ourt o f Appea* ^ g 
ju d g m e n t o f m y  colleague, H i l l ,  J*> „  s. 
a ffirm ed . (The J u p ite r, 16 Asp. M a r. Law  
4 4 7 ; 132 L . T . R ep. 6 2 4 ; (1924) P. 236.)

“  F o llo w in g  upon th a t  transa c tion , \ 
Soviet a d m in is tra tio n  entered in to  a con 
w h ich  has been produced under w h ich  
a d m in is tra tio n  p u rp o rte d  b y  th e ir  agents 
Arcos S team ship C om pany L im ite d , do in ' 
in  L o nd on , to  sell and tra n s fe r to  an m ' sts 
co rp o ra tion  the  vessel J u p ite r  and a l l  *n^ejjing 
in  her. I t  was to  be a sale upon an underta  ^  
to  b reak  up  th e  vessel. I  do n o t kno w  th a  ,e(j 
in  its e lf  is m a te ria l here, b u t i t  was c°  _^jfy 
w ith  an agreem ent b y  the  vendors to  induir ^  
th e  purchasers aga inst a l l c la im s in  “  ^
o r I ta lia n  cou rts  b y  th ir d  pa rties  c la im 1 ^ gig 
respect o f th e  J u p ite r  b y  reason o f m a 
occu rring  p r io r  to  the  d e live ry  o f the  sh*?’ sefs 

“ The ship was de live red to  the  Pu rc * pS- 
under th a t  agreem ent and appa ren tly  erg. 
fe rred  b y  those purchasers to  its  present o ugp 
I t  is he ld  a t  the  present t im e  b y  an R  t fic 
transferee— I  am  n o t q u ite  sure who 1 jy  
transfe ree ; i t  is im m a te ria l. The prop** reStS 
in te rests  w h ich  are assailed are the  ‘ w ith  a(! 
w h ich  p u rp o r t to  have come in to  be ing "  
agreem ent o f th e  18 th  Sept. 1924 betwcê ^ re 
Arcos Steam ship C om pany and the  ha 
O livo  Soeieta A n o n im a .”
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In these circum stances th e  present ac tio n  
^a s  commenced b y  the  p la in t if fs , th e  Compagnie 
flusse de N a v ig a tio n  a V apeur e t de Commerce, 

y  w r i t  in  rent d irec ted  to  the  steam ship 
u p ite r , b y  w h ich  th e y  c la im ed to  have posses- 

Sl0n o f the  J u p ite r  decreed to  th e m . In  due 
e°urse an u n co n d itio n a l appearance was entered 
°n  be ha lf o f  the  “  owners o f th e  steam ship 

up ite r and (or) the  C antiere O livo  Societa 
f 'n o n im a ,”  and b a il was g iven  in  a sum  o f 

001. The p la in t if fs  de livered a s ta tem en t o f 
a im , b y  w h ich  th e y  c la im ed a dec la ra tion  

P ronouncing them  to  be th e  la w fu l owners o f 
be vessel and possession o f her. T im e  was 

asked fo r  th e  defence. S ecu rity  fo r  costs was 
bsked and g iven . The defendants th e n  gave 
botice o f th e  present m o tio n  to  set aside the  
f  an<  ̂ subsequent proceedings, upon th e  
olio w in g , am ongst o th e r grounds : (1) th a t  
be ac tio n  was between foreigners fo r  possession 
. b fo re ign  sh ip , and  had been in s titu te d  
[th o u t th e  consent o f th e  defendants, and 
'th o u t a n y  request fro m  a representa tive  o f 
e fo re ig n  S tate o f  w h ich  e ith e r p a r ty  was a 

^n tio n a l, and th a t  th e  c o u rt had no ju r is d ic tio n  
r  ou gh t n o t to  exercise a n y  ju r is d ic tio n  i t  

Possessed to  e n te rta in  such an a c tio n  ; (2) th a t  
y  a n a tio n a lisa tio n  decree o f th e  Soviet 
overnm ent th e  J u p ite r  had become th e ir  

p ro pe rty , and  th a t  th e  p la in t if f  com pany had 
eased to  e x is t ; (3) th a t  th e  ac tio n  im pleaded 

Ju  .®o v*e t G overnm en t, w h ich  h,ad sold the  
It ^ lte r I ree ° f  incum biances and m a ritim e  liens.

Was fq th e r  contended, when th e  m o tio n  
bbie on fo r  hea ring  on th e  12 th  Dec. 1924, 
a t th e  persons in s tru c tin g  Messrs. W ill ia m  

je‘ f r u m p  and Son had  no a u th o r ity .  The 
af b e d  P resident acco rd ing ly  gave leave to  add 
bp P o n t i f fs  General Bourgo is and tw o  o th e r 
,ri rsons appo in ted  b y  th e  F rench  cou rts  to  

bnage th e  business o f th e  Compagnie 
q  Sse de N a v ig a tio n  a V apeur e t de Commerce, 
dis ^ le  IP fb  Jan . 1925 th e  learned P resident 

bussed th e  m o tio n , g ra n tin g  leave to  appeal. 
I l ie  defendants appealed.

Hx?Unl°P ’ K -C . (Dum as  w ith  h im ) fo r  the  
t  P la n t s .  There is no ju r is d ic tio n  to  enter- 
th 11 an act i ° n  between foreigners re la tin g  to  

to  a fo re ign  sh ip , unless th e  c o u rt is 
Of t  6<̂ t0  <*° S0 b y  th e  d ip lo m a tic  representa tive  

ile  c o u n try  to  w h ich  th e  vessel belongs, o r 
. Parties consent. I f  the re  is ju r is d ic tio n  

sUet 1 Sect' 4 ° f  tb e  A d m ira lty  C o u rt A c t  1840, 
b Ju risd ic tio n  has a lw ays been declined :

The M a r t in  o f N o rfo lk , 4 , C. R ob. 293 ;
The Johan and  Siegm und, E dw ards , 242 ; 
The Sea Reuter, 1 Dods, 22 ;
The A g incourt, 1877, 2 P rob . D iv .  239 ;
The E vange lis tria , 3 A sp. M a r. L a w  Cas.

204 ; 35 L .  T . R ep. 410 ; (1876) 2 P . D .
241 (n).

Gov0reover’ the "bA impleads the Soviet 
can <\rnment, because its title to the vessel is 
ab • An fiuestion> the Soviet Government gave 
b'ii'llt v.ninity in resPect of any claims which 
[dlo- be.niade against the present defendants. 

slonairnoye Obscheslvo A . M .  Lu the r v.

Sagor and Co. (125 L .  T . R ep. 705 ; (1921) 
3 K .  B . 532) was re ferred to .]

G. P . Langton  and K .  S. Carpmael, fo r  th e  
respondents, were n o t called upon.

Bankes, L .J .— T h is  appeal fro m  a ju d g m e n t 
o f  the  P resident raises several im p o rta n t 
questions. In  an ac tio n  b ro u g h t in  rem  
aga inst th e  steam ship J u p ite r  th e  p la in t if fs  
raise th e  question as between themselves and 
a l l  persons in te rested  in  the  J u p ite r  as to  the  
ow nersh ip and  th e  r ig h t  to  possession o f th a t  
vessel, and th e y  c la im  a de c la ra tion  covering 
b o th  those po in ts . Appearance was entered 
u n c o n d itio n a lly , and the  m a tte r  proceeded fo r  
a t im e  ; b a il was asked fo r  and g iven , and  the n  
th e  defendants w ho had entered an appear
ance and  w ho c la im  to  be th e  owners o f the  
vessel b y  purchase fro m  th e  S ovie t G overnm ent 
o f  Russia lodged th is  m o tio n  in  w h ich  th e y  
seek to  ge t th e  w r i t  and  a l l subsequent p ro 
ceedings set aside. I n  th e ir  no tice  o f m o tio n  
th e y  set o u t the  grounds a t le n g th . I t  is n o t 
necessary to  re fe r to  the m  p a r t ic u la r ly  ; the re  
are n ine  o f  th e m , and  th e y  do n o t inc lude  a 
suggestion th a t  th e  ac tio n  is fr ivo lo u s  o r 
vexa tious  o r an abuse o f  th e  process o f  the  
c o u rt ; th e y  are a l l m a tte rs  go ing  to  th e  
ju r is d ic t io n  o f  the  c o u rt. The P resident de
cided th a t  the  a c tio n  should proceed, and  
ge ne ra lly  I  am  in  en tire  agreem ent w ith  the  
reasons w h ich  he has g iven  fo r  h is  decision, 
and  w ith  h is  decision itse lf.

M r. D u n lo p  has ta ke n  th ree po in ts  in  sup po rt 
o f  h is a rg um e n t th a t  th e  P res iden t’s v ie w  was 
w rong . H is  f irs t p o in t,  as he o r ig in a lly  fo r 
m u la ted  i t ,  was th a t  the  ac tio n  be ing an ac tio n  
in  rem  between tw o  fore igners re la tin g  to  the  
t i t le  o f a fo re ign  ship th e  A d m ira lty  C o u rt has 
no ju r is d ic tio n  ; b u t  he m od ified  th a t  in  the  
course o f tn e  a rgum en t, and  he a d m itte d  th a t  
th e  c o u rt had ju r is d ic tio n , b u t he sought to  
estab lish th a t  the re  is an  accepted ru le  th a t  
th e  c o u rt w i l l  n o t exercise its  ju r is d ic tio n  unless 
w ith  th e  consent o f th e  accredited M in is te r o f 
the  c o u n try  to  w h ich  th e  d ispu ta n ts  be long, o r 
i f  b o th  d ispu ta n ts  consent. U pon th a t  p o in t 
we have been re ferred to  a nu m be r o f a u th o r i
ties , some o f w h ich  were decisions o f L o rd  
S tow e ll e a rly  in  th e  la s t ce n tu ry . I  do n o t 
propose to  re fe r to  the m  ; the re  are th ree  o f 
th e m  between th e  years 1802 and 1811. I  do 
n o t th in k  th a t  L o rd  S tow e ll the re  lays down 
an y  ru le  in d ic a tin g  th a t  he th o u g h t th a t  the  
c o u rt had  no ju r is d ic tio n , b u t he d id  u n 
d o u b te d ly  express th e  o p in ion  th a t  th e  co u rt 
d id  n o t exercise th a t  ju r is d ic tio n  in  th e  absence 
o f  these consents o r requests, and  he gave as 
h is  reason th e  fa c t th a t  such d isputes w o u ld  
have to  be decided, o r m ig h t have to  be decided, 
accord ing to  fo re ign  la w , th e  asce rta inm ent o f 
w h ich  was in  those days a m a tte r o f d if f ic u lty .  
H e  also in d ica ted  th a t  th e  foreigners m ig h t 
n o t be con ten t w ith  th e  v ie w  o f th e  la w  w h ich  
was ta ke n  b y  an E ng lish  ju dg e . I  th in k  
m a tte rs  have progressed v e ry  fa r  since th a t  
t im e , and  i t  is com m on prac tice  now  fo r  these 
cou rts  to  ad ju d ica te  on d isputes between
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fore igners and  to  ascerta in  the  fo re ign  la w  as 
a m a tte r  o f  fa c t and a p p ly  i t  ; and I  th in k  
m yse lf th a t  i f  th e  question  ever had to  be 
discussed a t le n g th , w h ic h  is n o t th e  case here, 
the re  is a g re a t deal to  be said fo r  th e  v ie w  o f 
H i l l ,  J . as expressed b y  h im  in  The Annette
(1919) P . 105) in  com m enting  upon  th e  de
cisions o f L o rd  S tow e ll to  w h ich  I  have re ferred. 
B u t in  regard to  th is  f irs t  p o in t o f M r. D u n lo p , 
when once th e  adm ission is made th a t  the  
c o u rt has ju r is d ic t io n  i t  becomes a m a tte r  o f 
m ere d isc re tion  on th e  p a r t  o f the  c o u rt w he the r 
i t  w i l l  n o t exercise i t ,  and in  th is  case I  e n tire ly  
agree w ith  th e  v ie w  o f  th e  P resident th a t,  
h a v in g  the  ju r is d ic tio n , th e  c o u rt should n o t 
refuse to  exercise i t .  T h a t disposes o f th e  
f irs t p o in t.

The second p o in t is th a t  in d ire c t ly  the  fo re ign  
sovereign S tate is im p leaded in  th is  d ispu te . 
T h a t a rgum en t is founded upon  th is  v ie w  o f the  
m a tte r  : i t  is said th a t  th e  p la in t if fs  are c la im in g  
th is  vessel on th e  g ro un d  th a t  th e y , a Russian 
com pany, were th e  o r ig in a l owners o f th is  
vessel reg istered a t Odessa, and th a t  th e y  
a lw ays co n tinu ed  to  be and rem a ined th e  
owners. T he  defendants say : “  N o  ; th a t  is 
n o t so. O w ing  to  th e  le g is la tio n  o f  th e  S oviet 
G overnm en t y o u r t i t le  to  th e  vessel has been 
destroyed ; and  b y  th e  course o f  S ovie t leg is
la t io n  th e  vessel became th e  p ro p e rty  o f the  
S ov ie t G overnm en t, and th e y  sold h e r to  us.”  
I t  is tru e , as th e  P resident po in te d  o u t, th a t  in  
th e  sale to  th e  defendants on be ha lf o f  the  
S ov ie t G overnm en t an  in d e m n ity  was g iven 
aga inst a n y  c la im  th a t  m ig h t be made to  the  
vessel, b u t, a lth o u g h  th a t  is th e  fa c t, i t  seems 
to  m e th a t  th e  P res iden t’s v ie w  is r ig h t  ; even 
un de r those circum stances i t  is n o t tru e  to  say 
th a t  th e  fo re ign  sovereign S tate is im p leaded in  
th is  ac tio n , a lth o u g h  one m a y  see, as th e  P res i
d e n t saw, g rea t d iff ic u lt ie s  in  th e  w a y  o f  th e  
p la in t if fs  u lt im a te ly  g e ttin g  ove r th e  p o in t 
raised b y  th e  assertion, i f  i t  is p roved , th a t  th e  
vessel became th e  p ro p e rty  o f th e  S ov ie t 
G overnm en t and  th a t  th e y  sold h e r to  the  
defendants. T h a t, in  m y  op in ion , disposes o f 
th e  second p o in t.

The th ir d  p o in t is one ab ou t w h ich  i t  is 
necessary to  be care fu l, because o f th e  decision 
in  th e  R ussian Commercial and In d u s tr ia l 
B a n k  v . Com ptoir d'Escompte de M idhouse  
(132 L .  T . R ep. 99 ; (1925) A . C. 112). I n  th a t  
case one o f th e  d isputes between th e  pa rties  was 
w hethe r th e  p la in t if fs  had an y  a u th o r ity  to  
commence th e  ac tio n  o r prosecute the  action  
in  the  nam e o f th e  Russian bank . In c id e n ta lly , 
a p o in t was take n  as to  w h e the r o r n o t th a t  
con ten tio n  ou gh t to  have been raised b y  
m o tio n , and w h e the r i t  was com peten t fo r  the  
defendants to  raise tn e  con te n tio n  b y  plea. 
T h a t m a tte r was discussed in  th is  c o u rt, and on 
th a t  p o in t the re  was a d ifference o f op in ion , 
b u t u lt im a te ly  th e  question was se ttled  b y  the  
House o f  Lo rds  d e f in ite ly  dec id ing th a t  the  
p o in t ough t to  have been take n  b y  p re lim in a ry  
m o tio n  in  accordance w ith  a decision g iven  some 
t im e  ago b y  W a rr in g to n , J ., as he th e n  was, 
and th a t  i t  was n o t com peten t fo r  the  defendants

to  raise i t  b y  p lea. In  these circum stances, f t  
seems to  me th a t  we ou gh t to  be care fu l to 
p ro te c t th e  r ig h t  o f th e  pa rties  here, and 
a lth ou gh  th is  question o f a u th o r ity  canno t be 
raised b y  p lea , i t  ough t to  be one o f th e  m atters 
to  be decided upon the  t r ia l  ; and I  th in k  i t lS 
com peten t fo r  us under those circum stances to  
re fe r so m uch  o f  th is  m o tio n  as re lates to  th e 
question  o f a u th o r ity  to  th e  judge  a t the  tr ia l- 
so th a t  he m a y  be p ro p e rly  seised o f th e  m atte r 
w h ich  the  pa rties  desire to  raise on th is  po in t- 
A l l  th a t  I  need say ab ou t th e  question is tha 
I  c e r ta in ly  do n o t th in k  i t  is made so p la in  tha 
th is  c o u rt ou gh t to  shu t th e  p la in t if fs  o u t fro 1*! 
a fu l l  cons idera tion  o f th a t  question , as ' ve* 
as th e  o th e r m a tte rs  w h ich  are, to  some exten > 
connected, and  to  some e x te n t in vo lve  con
s idera tion  o f th e  S ov ie t leg is la tion .

I  th in k ,  the re fo re , th a t  th e  o rder o f 
c o u rt shou ld  be th a t  so m uch  o f th e  appf® 
as re la tes to  m a tte rs  o th e r th a n  th e  au th o rity  
o f th e  p la in t if fs  to  m a in ta in  th e  a c tio n  m ust D 
dism issed, and  th a t  so m uch o f th e  appeal a 
relates to  an a p p lica tio n  in v o lv in g  th e  a u th o r1 y 
o f  th e  p la in t if fs  should be re fe rred  to  the  judS 
a t th e  t r ia l .  ,

The appeal will be dismissed. Plaintiff 
costs in any event.

Atkin, L.J .-—I  agree. The f irs t  question y 
as to  th e  ju r is d ic tio n  o f  the  c o u rt to  enterta  
th is  c la im  fo r  possession b y  one foreign 
aga inst a n o the r fo re igne r in  respect o f a sn^F 
th a t  is w ith in  the  te r r ito r ia l ju r is d ic tio n - 
appears to  m e now  reasonably p la in  th a t  th  
is ju r is d ic tio n  in  th e  c o u rt to  e n te rta in  S11 
c la im . I  th in k  the re  was ju r is d ic tio n  bem 
th e  A d m ira lty  A c t  o f 1840, and in  m y  ophn 
the re  is s ta tu to ry  ju r is d ic tio n  b y  th a t  A c t- ^  

The o n ly  question th a t  is le f t  is w hether 
n o t the re  is a d isc re tion  in  th e  c o u rt to  decd 
to  exercise ju r is d ic tio n  in  such cases, and, 11 ’
w he the r th a t  ju r is d ic tio n  ou gh t to  be so eX 
cised in  th is  case. As to  th a t  the  la w  seems^  
me s t i l l  to  o b ta in  th a t  the  c o u rt, in  such a c'3 .^  
has a d isc re tion  as to  w hethe r i t  w ill exe rt jje 
its  ju r is d ic tio n  o r n o t, and in  cases where ^  
pa rties  b o th  be long ing  to  a fo re ign  S tate h g  
m ere ly  take n  th e  occasion o ‘‘ th e  ship ” ..,f j  
te m p o ra r ily  here to  ge t a question o f 1 ^  
w h ich  depends on th e  m u n ic ip a l laws ot ^  
o th e r c o u n try , de te rm ined  b y  th e  courts  ot 
c o u n try , th e  co u rt m ay  in  the  exeicise 0 y  
d isc re tion  decline to  do so. B u t,  in  the  I ^ 
o f th is  case, the re  seems to  me to  be no rc‘^)0n 
w h y  the  c o u rt should n o t exercise its  discre 
and e n te rta in  the  s u it. The vessel has bee 
th is  c o u n try  fo r  a pe riod  o f years, and ^y 
question arises in  respect o f her dispositJO a
a c o n tra c t entered in to  in  th is  c o u n tryCt LHlHlClLl/ CXHCICU HILL» 111 UHO uuui* - j

lim ite d  com pany o f th is  c o u n try — the 
S h ipp ing  C om pany L im ite d — and a lth  £jf 
questions m ay  arise as to  the  r ig h t  o f t* ars 
the  vendors to  the  de fendants, y e t i t  aP't r ;ed 
to  m e to  be a case w h ich  can p ro p e rly  be. ter- 
in  th is  c o u n try , and I  see no reason f ° r  1 rI,ed
fe rin g  w ith  the  d iscre tion  
P resident in  th a t  respect.

o f the
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The other question arises on the suggestion 
that this writ seeks to implead directly or 
indirectly a foreign sovereign. To my mind 
hat is not the case. So far as the persons 
hterested who have entered appearance are 
concerned, the defendants, who contend they 
cm the owners> are alleged to be, and undoubtedly are, an Italian company, and it is only 
as against them that the plaintiffs seek to have 
Possession. The Russian Government do not 

aim at the moment to be the owners or to 
have the right of possession, though they do 
*ay apparently that they passed their title 
o the defendants. Under those circumstances 

seems to me to be a mere question of fact 
[of law as to whether or not the defendants, 
ho are not a sovereign State, have in fact 

S°t a title to this ship, and no question, there- 
°[e, of impleading the foreign sovereign 
rises. It was put in another way. It was 

■ aid that inasmuch as a declaration of the 
oreign sovereign must be taken to be con- 
usive as to title, and inasmuch as there is 

affidavit in which the representative here 
the Soviet Government says that they had 
title in the ship but conveyed it to the 

efendants, it is frivolous and vexatious to 
nake a claim contrary to that assertion. It 
Ppears to me that that is a question which 
ises points of difficulty which require further 
Ueidation of the facts. I  am not satisfied 
Present that the law is quite as plain as was 

iggested by Mr. Dunlop, and in any case 
e document which vouches for the delivery 

n .Hm title of the ship to the defendants does 
P purport to convey the title from the 

dssian Government to the defendants, but 
,as I  say, an English company, the Arcos 

th '!>P'ng Company Limited, and they are 
^people who give the indemnity.

,̂ 'le third point raises an interesting question 
j. °ut the authority to use the name of the 

dssian company to sue. In respect of that 
j e matter will eventually have to be regarded 

°m several points of view. It may be that 
e Russian company is dissolved, and in that 
Se it, of course, could not sue. That is a 

C0*tter of plea. It may be that the Russian 
dipany, though not dissolved, has no longer 

^dperty in the ship, because the property 
have been nationalised and passed to 

hot Russian Government. That, again, is 
oft a matter of jurisdiction ; it is a question 
Co P'ea. But it may be that the Russian 
hav any’ pavlnS the property in the ship, 
be 6 11 °1 hi tact given any authority to sue 
ii) Cti,USe I'heir administrative powers may be 
did . l*an(ls of persons other than those who 
fjj Shve the authority to sue, whoever they 
jj0 he. That is not a matter of plea, and is 
sgg decided to be a matter of motion, but it 
det*18 .to me Plainly to depend upon the 
termination of facts which are not before 
re e°urt at the present moment, and may 

careful investigation, and therefore if 
1 tb fatter arises in the course of the litigation, 
Ad .nk it ought to be determined by the 

miralty Court. There is the further point

as to  th e  o th e r pa rties  w ho have been added 
b y  am endm ent. As to  th a t  again, the re  is 
no  question o f ju r is d ic tio n , b u t  m ere ly  the  
question  w h e the r those persons have the  
r ig h t  to  sue o r n o t.

For these reasons it appears to me that at 
the present stage the learned President was 
right in refusing this motion, and I think, 
therefore, this appeal should be dismissed.

L a w r e n c e , J .— I  agree.

Solicitors for the plaintiffs 
W ill ia m  A . C rum p  and Son.

(respondents).

Solicitors for the defendants 
W ynne-Baxter and Keeble.

(appe llants),

Feb. 8 , 9, and  23, 1925.
(Before B a n k e s  and A t k in , L .J J . ,  and 

L a w r e n c e , J .)
T h e  Ch e k ia n g , (a)

O N  A P P E A L  F R O M  T H E  A D M IR A L T Y  D I V I S I O N .

C o llis ion— Damages— Detention o f  w arsh ip—  
M easure o f damage—Owner's repa irs  p ro 
ceeding contemporaneously w ith  co llis ion  
repairs— Owner's repa irs  necessary fo r.p e rio d i-  
cal re fit T im e fo r  overhaul advanced in  
order to take advantage o f the vessel being in  d ry  
dock fo r  co llis ion  repa irs— Assessment o f  
damages fo r  detention o f a non-pro fit earning  
vessel.

I n  every s im ple case o f a c la im  by shipowners 
against tortfeasors whose l ia b il ity  is  established 
or adm itted, the Question in  assessing damages 
must be, “  H as the shipowner proved that he 
has suffered any loss, and  i f  so, how much ? "  
Thus, i f  the whole o f the tim e d u rin g  which 
a vessel was detained was occupied by necessary 
owners' repairs as well as by repairs necessary 
to make good the co llis ion  damage, the w ork on 
both sets o f repa irs  proceeding sim idtaneously  
and con tinuously and occupying the whole 
tim e, the owner is  entitled to nom ina l 
damages on ly  fo r  detention, since his vessel 
has not been detained longer than is  necessary 
to perfo rm  urgently needed repa irs  apart fro m  
the co llis ion  damage.

The defendants adm itted l ia b il ity  fo r  a co llis ion  
between the ir vessel and a ligh t cruiser, and the 
question o f damages was referred to the reg istrar 
and merchants fo r  assessment. A fte r  the 
co llis ion  the cruiser was sent fo r  repa irs  to a 
dockyard. I t  appeared that she was due fo r  her 
annua l re fit w ith in  fo u r  months o f go ing in to  
dock to perfo rm  the co llis ion repairs, and i t  was 
accordingly decided by the nava l authorities  
that she should go through her re fit w h ils t the 
co llis ion  repairs were being carried out. The 
two sets o f repairs accordingly proceeded 
sim ultaneously. A t  the reference the reg istrar 
allowed twenty days detention, that being the 

__ length o f tim e which in  h is op in io n  could be

( a ) Reported by G eoffrey H utchihsonT IS sq., B arris te r-
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prope rly  allocated to the repairs, at a da ily  
figu re  based upon a percentage o f the cap ita l 
value o f the sh ip . H e also allowed a sum fo r  the 
p a y  and  allowances o f the officers and crew 
w h ils t the repa irs  were being carried out. I t  
was proved that the decision at once to re fit the 
cruiser was not taken u n t il after i t  was decided 
to pe rfo rm  the co llis ion  repairs . On appeal 
the report was upheld by the president.

H e ld , (1) that the damages in  co llis ion  cases being 
measured in  accordance w ith  the o rd ina ry  
p rin c ip le s  o f common law , the reg is trar had 
proceeded upon a wrong p r in c ip le  in  app ly ing  
a fixe d  ru le  and ig no ring  considerations 
relevant to the question o f the actual loss 
sustained by the p la in t if fs  by being deprived 
o f the use o f the ir cha tte l; (2 ) that there is  no 
ru le  o f general app lica tion  fo r  the assessment 
o f damages fo r  a non-pro fit-earn ing vessel; 
(3) that, i f  i t  could be shown that the period  
o f co llis ion  damage enabled the owners to execute 
owners' repairs , the completion o f which would  
otherwise w ith  reasonable certa inty have de
p rived  the owners o f some pe riod  o f beneficial 
use, the tim e so saved m ay prope rly  be taken 
in to  account in  determ ining the loss sustained. 

M arine  Insurance C om pany i>. China T ranspac ific  
S team ship C om pany (The V ancouver) (6 A sp. 
M a r. La w  Cas. 68 ; 1886, 55 L . T .Rep. 491 ; 11 
A p p . Cas. 573, R uabon S team ship C om pany 
v. Lond on  Assurance C om pany (9 A sp. M a r.  
L a w  Cas. 2 ; 81 L . T . Rep. 585 (1900) A . C. 6), 
and  T he  H aversham  Grange (10 A sp. M a r.  
L a w  Cas. 156 ; 93 L .  T . Rep. 733 ; (1905) 
P . 307) considered and distinguished.

The A can thus  (9 A sp. M a r .  La w  Cas. 276 ; 85 
L . T . Rep. 696 ; (1902) P. 17) and  The A s tra 
khan  (11 A sp. M a r . L a w  Cas. 390; 102 L .  T . 
Rep. 539 ; (1910) P. 172) explained.

A ppeal from a decision of Sir Henry Duke, P. 
confirming a report of the registrar and 
merchant.

T he p la in t if fs  were th e  A d m ira lty  Com 
m issioners, and the  defendants were the  owners 
o f th e  steam ship Chekiang. The defendants 
a d m itte d  l ia b i l i t y  in  respect o f a co llis ion  w h ich  
to o k  place a t H a ng kow , on th e  Yang-tse- 
K ia n g , on th e  22nd A ug . 1921, between the  
Chekiang  and H .M .S . Cairo, a l ig h t  cru iser on 
th e  C h ina S ta tio n .

A f te r  the  co llis ion  H .M .S . Cairo  proceeded to  
H o ng kong  do ckya rd  to  undergo repairs, 
where she a rrive d  on th e  3rd Sept. 1921. 
She w e n t in to  d ry  dock, where th e  w o rk  o f 
re p a irin g  the  co llis ion  damage was carried  ou t. 
I t  appeared th a t  she was due to  undergo her 
pe rio d ica l genera l re f it  in  Dec. 1921, and, a fte r  
i t  was kn o w n  th a t  th e  co llis ion  repairs w o u ld  
be carried  o u t, i t  was decided th a t  th e  re f it  
should be pe rfo rm ed a t th e  same t im e  as the  
co llis ion  repairs . The repairs necessary fo r  
th e  pe rio d ica l ove rha u l, w h ich  in vo lve d  an 
exp end itu re  o f some 4000/., were the re fore 
ca rried  o u t s im u ltaneous ly  w ith  the  co llis ion  
repairs . H .M .S . Cairo  rem ained in  the  dockyard  
u n t i l  the  f irs t  week in  N o v . 1921, d u r in g  w h ich  
t im e  w o rk in g  pa rties  were k e p t on board.

The fo llo w in g  sums were respective ly  claimed 
and  a llow ed in  h is re p o rt b y  th e  re g is tra r :

Claimed. 
£ s. d. 

675 1 1

Allowed-
s. d-£

675 1 1

3600 0 0 2000

3800

1. Cost o f repairs Cairo .
2. Loss o f use o f H.M.S.

Cairo fo r the period the 
23rd Aug. to 27th Sept.
1921, inclusive, i.e., 36 
days at 100/. per day .

3. Pay and allowances o f 
officers and men for
above period . . 7460 17 4

4. Survey fee and superin
tendence o f repairs . 15 15 0

5. Office and incidental ex
penses . . . 21 0 0

In te re s t was a llow ed the reon  a t 5 per - .
pe r annum  fro m  th e  2 9 th  O ct. 1921 u n t i l  p®1

15 I®

T he re g is tra r gave the  fo llo w in g  reasons for

his re p o rt :
I n  th is  reference, th e  Lo rds  Commissio!ners

froh|o f the  A d m ira lty  c la im ed damages a ris ing  **- , 
a co llis ion  between th e  l ig h t  c ru iser Cairo  a 
the  Chekiang  w h ich  occurred a t H a n k o w  on 
22nd A ug . 1921, and fo r  w h ich  th e  CheMa 
was to  b lam e. at

“  T he C airo  was te m p o ra r ily  repaired 
H a n ko w  and  le f t  th a t  place on th e  3rd  Ser  
fo r  H o ngkong , where she was pe rm a n e o ^ j 
repa ired. The Cairo  was due fo r  her ann ^  
re f it  in  Dec. 1921, b u t i t  was decided t h a t ^ e 
th e  co llis ion  repa irs  w o u ld  take  some t im e.
nrmiiol refit cfinill rl 11P HnUP fit tVlP SiHTl6 ^  Jan nu a l re f it  should be done a t the  same 
The com bined w o rk  was fin ished on the 
N o v ., b u t  th e  A d m ira lty  d id  n o t c la im  fo r gild 
o f  t im e  in  respect o f th e  co llis ion  repa irs  bey ^  

The defendants contended

26°
loss

th e  27 th  Sept.
th e y  were n o t lia b le  fo r  a n y  loss o f t im e . ° r

fo r  a sho rte r t im e  th a n  e
As regards the  gf

in 
th»1 
tinth e  a lte rn a tiv e

c la im ed b y  th e  p la in t if fs .  --------0—
fro m  th e  22nd  A ug . to  th e  2nd Sept., I  a’ .^ o  
op in io n  th a t  th is  pe riod  canno t be taken  0f 
accoun t in  e s tim a tin g  th e  damages fo r  1® ® j 
t im e . The Cairo, so fa r  as can be ascert»11 
a f te r  th e  co llis ion  s t i l l  fu lf il le d  the  purpose ^g 
w h ich  she was s ta tioned  a t H a n k o w , an l0 
evidence has been g iven  to  prove a n y  los 
th e  Crown d u rin g  th a t  p e rio d . As regards ^  
la te r  pe riod , i t  is c le a rly  proved th a t  j, 
decision a t once to  re f it  the  Cairo  was n o t ta 
u n t i l  a f te r  i t  was decided to  re p a ir the  coin 
damage. The question, the re fo re , resolves in  e 
in to  one as to  the  le n g th  o f t im e  w h ich  ca e 
p ro p e rly  a lloca ted  to  th e  co llis ion  w ork- ,,e 
estim ate  o f M r. K in g -S a lte r, w ho was in  . - ne$ 
o f  the  w o rk , was th ree  weeks, and he i s ‘ . ej  
p o s itio n  to  fo rm  a ju d g m e n t. On the 0 
hand , th is  estim a te  is an  assum ption  oniy> 
is n o t co rrobo ra ted  b y  a n y  independent |  
dence. F o r the  defendants tw o  ve ry  c o m p ^ ^ s, 
witnesses estim a ted  the  t im e  as seven ,je- 
w h ich  again is an assum ption , and b y  S' ,0,,e- 
m en w ho d id  n o t see th e  w o rk  be ing , rgc 
The evidence o f a person who has had c j,ut 
o f the  w o rk  fo r  th e  p la in t if fs  n a tu ra lly  ^ ¿ .  
unconsciouslv has a bias in  th e ir  favour-
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e weight, o f  the  de fendants ’ evidence cannot 
a lto ge th e r passed over. The conclusion to  

h ich  th e  m erchan t and  m yse lf have come is 
fta t a reasonable tim e  to  a llo w  fro m  the 

<Jr<i  Sept, is tw e n ty  days.
As regards the  item s in  respect o f o fficers’ 

a tld  crew ’s wages, the re  is evidence th a t  th e y  
ofCrf  em Ploy ed to  some e x te n t on th e  re fitm e n t 

1 the  Cairo, and, ha v in g  regard to  th is  fa c t and 
,?. t de t im e  a llow ed, the  a m o un t a llow ed fo r  
t “ is ite m  is reduced to  38001.”

I  he defendants appealed against the  a llo w 
ance o f item s 2 and 3 .

t in  the  12 th  Dec. S ir H e n ry  D u ke , P. d is 
used the  appeal and con firm ed th e  rep o rt. 
The defendants appealed.

D un lop , K .C . and R. F .  H a yw a rd  fo r  the  
Ppellants.— The p res ident app lied  a p rin c ip le  
h ich  has no a p p lica tio n  to  a c la im  fo r  de m ur

age, b u t app lied  o n ly  to  th e  a p p o itio n m e n t o f 
°c k  dues. In  Ruabon Steamship Company v . 
°ndon Assurance Company (9 Asp. M ar. L a w  

” as- 2 ; 81 L . T . R ep. 585 ; (1900) A . C. 6) the  
T fes tion  was l ia b i l i t y  fo r  dock dues. In  The 
»nversham  Grange (10 Asp. M ar. L a w  Cas. 156 ;

' T . T . R ep. 733 ; (1905) P. 307) the  question 
j  as the  same, b u t arose as between jo in t  to r t -  
Jnsors. I n  M a rin e  Insurance Company L im ite d  
(T i T ranspacific  Steamship Company
Iso Vancouver) (6 A sp. M ar. L a w  Cas. 68 ;

86> 55 L . T . R ep. 491 ; 11 A p p . Cas. 573) the  
question was one o f repairs,, n o t dem urrage, 
in 16 Pr in c iPles uPon w h ich  damages are assessed 
a c° ll is io n  cases are id e n tica l w ith  th e  p rinc ip les 
Applied in  assessing damages a t com m on law . 
slv ° ® cers and crew  were em ployed ab ou t the  
< jP th ro u g h o u t the  pe riod  o f rep a ir, and, the  

se ®  b a ity  thu s  h a v in g  had the  bene fit o f  th e ir  
ju ic e s ,  th e ir  pa y , & c., is n o t a p rope r ite m  o f 

ss. The ru le  fo r  assessing damages fo r  
^ e n t io n  o f a no n -p ro fit-ea rn in g  vessel is o f 

a>para tive ly  m odern o r ig in , b u t the re  is no 
th 6 ^ la t  a percentage o f the  ca p ita l va lue o f 
tr 'K  vesstd ¡s th e  a p p ro p ria te  measure : the  

fhnnal m us t lo o k  a t the  ac tu a l loss susta ined.

^D ateson , K .C . and Bulloch  fo r  the  respondents, 
ty, .he p res iden t app lied  the  r ig h t  p rinc ip les , 
th lt l dave been established and  acted upon in  
l iu  ; V d ln ,ra ity  re g is try  fo r  m a n y  years. The 
ar \ d ° n (SUP-) and The Vancouver (sup.) cases, 
an l l l e  H aversh,lm  Grange (sup.), w h ich  the  

Pellants seek to  d is ting u ish , establish the  
as ^ fP le ,  w h ich  has long  been accepted in  
0 i iess'n g  damages in  co llis ion  cases, th a t  an 
ip h er m ay  ta ke  advantage o f h is vessel being 

d° eh fo r  the  purpose o f undergo ing co llis ion  
the rS t0  Pert ° rn l ow ne r’s repairs w ith o u t 
reeie b y  red uc i«g the  damages w h ich  he can 

° v er fo r  de ten tio n .
¡ I n f e r e n c e  was also made to  the  cases c ited  

the ju d g m e n ts .] Cur. adv. vu lt.

R a n k e s , L .J .— T his is an appeal 
te . the  p res ident a ff irm in g  the  re p o rt o f the  
the S trar' t ’he ob je c tion  to  the  re p o rt is th a t  
the r<;'g h tra r has assessed th e  damages to  w h ich  

P la in tiffs  were e n tit le d  on a w rong  p rin c ip le . 
v o L. X V I . ,  X . S.

[Ct . of A p p .

The c la im  fo r  damages was one made b y  the  
A d m ira lty , a ris in g  o u t o f  a co llis ion  between
H .M .S . Cairo and th e  de fendants ’ steam ship 
Chekiang a t H a n k o w  on the 22nd  A ug . 1921.

L ia b i l i ty  was a d m itte d , and the  question o f 
damages was re ferred to  the  reg is tra r and 
m erchan t. A m ong the  item s o f damage cla im ed 
were the  fo llo w in g  : Loss o f H .M .S . Cairo fo r  
th e  pe riod  the  23rd A ug . to  the  27 th  Sept. 1921, 
inc lus ive  ; i.e ., 36 days a t 100/. per day, 3600/’. 
P ay and a llow ance o f  officers and m en o f 
H .M .S . Cairo fo r  the  above pe riod , 7460/. 17s. 4 d.

The re p o rt o f the  re g is tra r so fa r  as is m a te ria l 
is as fo llow s  : “  The Cairo, so fa r  as can be 
ascerta ined, a fte r  the  co llis ion  s t i l l  fu lf il le d  the  
purpose fo r  w h ich  she was sta tioned  a t H a nko w  
and no evidence has been g iven to  prove any 
loss to  th e  C row n d u rin g  th a t  pe riod . As 
regards the  la te r  pe riod , i t  is c le a rly  proved 
th a t  th e  decision a t once to  re f it  th e  Cairo was 
n o t ta ke n  u n t i l  a fte r  i t  was decided to  repa ir 
the  co llis ion  damage. The question, the re fore , 
resolves its e lf  in to  one as to  the  le ng th  o f tim e  
w h ich  can be p ro p e rly  a lloca ted to  the  co llis ion  
w o rk . . . . The conclusion to  w h ich  the
m erchan t and  m yse lf have come is th a t  a 
reasonable t im e  to  a llo w  fro m  th e  3rd  Sept, is 
tw e n ty  days. As regards the  ite m  in  respect 
o f officers’ and crew ’s wages, the re  is evidence 
th a t  th e y  were em ployed to  some e x te n t on 
the  re f itm e n t o f th e  Cairo, and h a v in g  regard 
to  th is  fa c t and  to  the  t im e  a llow ed, th e  am o un t 
a llow ed fo r  th is  item  is reduced to  3800/.”

I t  is p la in  fro m  th e  language used th a t  in  
a r r iv in g  a t the  above decision the  reg is tra r 
considered th a t  he was ac tin g  upon a settled 
p rinc ip le . The w ord  “  the re fore  ”  p la in ly  in 
dicates th is . The pres ident to o k  th e  same 
v iew . In  dea ling  w ith  the  question o f l ia b i l i t y ,  
as opposed to  the  question o f am o un t, he sums 
up his decision in  these words : “  I  come to  
the  conclusion there fore  th a t  upon the  cruc ia l 
question o f  fa c t and upon the  c ruc ia l p rinc ip le  
o f  la w , m y  ju d g m e n t ough t to  be against the 
ap pe llan ts .”

The ob je c tion  o f  the  appe llan ts  to  th is  
ju d g m e n t, and to  the  re p o rt o f the  reg is tra r, 
is th a t  under the  tw o  heads above m entioned 
no damages a t a ll should have been awarded, 
or, a lte rn a te ly , a ve ry  m uch sm a lle r sum , and 
th a t  the  a m o un t o f th e  damages has o n ly  been 
a rrive d  a t b y  a p p ly in g  a p r in c ip le  w h ich  has 
no a p p lic a tio n  to  the  case.

I  speak w ith  h e s ita tio n  upon a p o in t w ith  
regard to  w h ich  the  experience o f the  reg is tra r 
and o f the  pres ident is so m uch greater tha n  
m y  ow n, b u t a fte r  lis te n in g  to  the  argum ents 
w h ich  have been addressed to  us, and to  the  
cases w h ich  have been c ited , i t  does appear 
to  me th a t  some confusion has crep t in to  the  
practice  as a resu lt o f  tre a tin g  as applicab le 
to  such a case as the  present decisions w h ich  
were g iven under e n tire ly  d iffe re n t c ircu m 
stances. The pres ident trea ts  the  cases o f 
The Huversham  Grange (10 Asp. M ar. L a w  Cas. 
158 ; 93 L .  T . R ep. 733 (1905) P. 307), and 
The Acanthus (9 A sp. M ar. L a w  Cas. 276 ; 85
L . T . R ep. 696 ; (1902) P . 17) as the  govern ing

s s s

T h e  Ch e k ia n g .
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a u th o ritie s  ; and  the  re p o rt o f th e  reg is tra r 
ind ica tes th a t  he adop ted th e  ju d g m e n t in  
The Acanthus  as in d ic a tin g  the  p rin c ip le  upon 
w h ich  th e  damages in  th e  present case should 
be assessed.

I t  is, I  th in k ,  necessary to  go back to  the  
govern ing  p rin c ip le  la id  dow n in  such clear 
language in  The A rgentino  (6 Asp. M ar. La w  
Cas. 348, a t p . 351 ; 1888, 59 L .  T . R ep. 914, 
a t p . 917 ; 13 P rob . D iv .  191, a t p . 200), and 
rece n tly  app lied  in  The V a le ria  (16 Asp. M ar. 
L a w  Cas. 25; 128 L .  T . R ep.97 ; (1922) A . C. 242). 
The ru le  the re  la id  dow n was th a t  th e  damages 
recoverable fro m  a w rongdoer in  cases o f 
co llis ion  a t sea m ust be m easured accord ing 
to  the  o rd in a ry  p r in c ip le  o f the  com m on law .

The present is a s im ple case o f a shipowner 
c la im in g  damages aga inst a single to rtfe aso r 
fo r  damage done to  h is vessel b y  th e  negligence 
o f th e  to rtfe a s o r’s servants. W ha te ve r damages 
are recoverable in  such an ac tio n , and w hateve r 
circum stances can be ta ke n  in to  consideration 
in  a r r iv in g  a t the  damages to  be aw arded, are 
the  same damages and th e  same circum stances 
as i t  w ou ld  be perm issib le  to  aw ard , o r to  
consider, had th e  co llis ion  ta ke n  place on land  
between vehicles be longing to  th e  same class 
o f owners. In  b o th  instances the  p la in t if f  
m ust prove his case, and m ust w ith in  the  
accepted rules estab lish th e  c la im  fo r  damages 
w h ich  he sets up .

The present case is pecu lia r in  th is  respect, 
th a t  the  p la in t if fs  are th e  owners o f a no n 
p ro fit-e a rn in g  vessel. U n t i l  com p a ra tive ly  
rece n tly  the  c la im  o f such an ow ner was n o t 
recognised in  th e  A d m ira lty  C o urt. T h a t 
such a c la im  is now  adm issib le is c le a rly  estab
lished b y  th e  decisions in  The Greta Holme 
(8 Asp. M ar. L a w  Cas. 317 ; 77 L . T . R ep. 231 ; 
(1897) A . C. 596), The M ed iana  (9 Asp. M ar. 
L a w  Cas. 41 ; 82 L .  T . R ep . 95 ; (1900) A . C. 
113), and The M arpessa  (10 Asp. M ar. La w  
Cas. 464 ; 97 L . T . R ep. 1 ; (1907) A . C. 241). 
B arg rave Deane, J .,  whose know ledge o f 
A d m ira lty  prac tice  was ve ry  extensive , in 
dicates in  h is ju d g m e n t in  The A strakhan  (11 
Asp. M ar. L a w  Cas. 390 ; 102 L . T . R ep. 539 ; 
(1910) P. 172) th a t  so fa r  as h is experience 
w en t th a t  was the  f irs t t im e  the  ru le  la id  dow n 
in  these cases had been app lied  to  the  case o f 
a w arsh ip .

I  m ust re fe r la te r to  those cases in  w h ich  the  
question o f the  m a tte rs  w h ich  i t  is le g itim a te  
to  ta ke  in to  considera tion  in  assessing the  
damages in  such a case are considered. Before 
do ing  so I  w ish  to  c lear o u t o f th e  w a y  a num ber 
o f decisions w h ich  have been re ferred to ,  and 
w h ich , w ith  respect to  those w ho have th o u g h t 
d iffe re n tly , have no rea l bearing on th is  case. 
These decisions d iv id e  themselves in to  tw o  
classes. The one class comprises cases where 
the  d ispu te  has been between shipowners and 
unde rw rite rs , th e  question the re  depending 
upon th e ir  respective r ig h ts  and ob liga tions 
a ris ing  o u t o f the  co n tra c t in to  w h ich  th e y  
have entered. The o th e r class comprises cases 
where th e  d ispu te  has arisen between sh ip 
ow ner and jo in t  to rtfeaso rs , and where ow ing

to  th e  ru le  p re v a ilin g  in  A d m ira lty ,  th e  lia b il ity  
o f  th e  tw o  to rtfeaso rs  in te r se has been con 
sidered. Instances o f  th e  f irs t  class are 
Vancouver; M a r in e  Insurance Co. v . Chin 
Transpac ific  Steamship Company (6 Asp. M *r ' 
L a w  Cas. 6 8 ; 55 L .  T .  R ep. 491 ; ( 1886) D  
A p p . Cas. 573), and  The Ruabon Steamship 
Company v . London Assurance Company ( 
A sp. M ar. L a w  Cas. 2 ; 81 L .  T . Rep- 58i> ’
(1900) A . C. 6). The instance o f th e  seCr° ”  
class is The Haversham Grange (sup.). ' 11
M aster o f th e  R o lls , in  th e  las t-m en tioned  case’ 
a t p . 313 (10 A sp. M ar. L a w  Cas., a t p- t " 0 ’ 
93 L .  T . Rep., a t p . 737) p la in ly  indicate 
w h a t the  ta s k  before the  c o u rt was when n 
says : “ A  sum had to  be done to  ascertai 
w h a t th e  to ta l cost o f a l l th e  m isch ie f 
and  to  a p p o rtio n  between th e  tw o  delinquen 
the  p a rtic u la r p a r t  o f th e  cost a ttr ib u ta  
to  th e  w rong  caused b y  each o f th e m .”  j  
such question arises in  th e  present case, an 
th e  grounds o f the  decision are n o t in  11 • 
op in io n  app licab le  to  th is  case.

The same observa tion  applies to  the  1 
surance cases. In  th e  case o f The VancoUvĈ  
M a rin e  Insurance Company v .  China T ro ’  ̂
pacific  Steamship Company (sup.) in  th e  H 0’1̂  
o f  Lo rds , L o rd  B la c k b u rn  says th is  : “ I  a| L t  
w ith  th e  M aster o f the  R o lls  th a t  the  n 
question  is w h a t w o u ld  be th e  measure o f s 
average on the  h u ll w h ich  th e  underwrit ̂  
w o u ld  have had to  pa y  i f  the re  had  been ^  
w a rra n ty  free o f average on th e  p o lic y  • e
s im ila r question  can arise in  th is  case. TnD I i i u u u  CJ u  L IU » »  v a i l  w i w v  m  _ ,ri -

are tw o  cases w h ich  requ ire  special conside _ 
t io n ,  The Acanthus  (9 Asp. M ar. L a w  Cas. 2 ’
85 L . T . R ep. 696 ; (1902) P . 17), The Astrakn  
(11 A sp. M ar. L a w  Cas. 390 ; 102 L .  T . * . e 
539 ; (1910) P . 172). I n  b o th  o f these ^  
d ispu te  was as here between shipowners a 
a single to rtfe aso r. . 9t

In  The Acanthus (sup.) th e  fac ts  were t  ^ 
in  o rder to  rep a ir the  damage sustained 
co llis ion  fo r  w h ich  the  defendants were l i a he 
the  p la in t if fs ’ vessel was d ry-docked , and
p la in t if fs  (w ith o u t causing de lay o r increase 
dock expenses) to o k  advan tage o f th e  o p P ^  
tu n i t y  to  f i t  he r w ith  b ilge  keels. T h e jre p ^ g
o f the  re g is tra r con ta ined th is  f in d in g  : “  On „  
w hole , how ever, we came to  th e  conch) 
th a t  the  p la in t if fs  had n o t before the  00 j ¡¡ge 
been ab so lu te ly  com m itted  to  do ing the
kee l w o rk  a t th a t  t im e , and th a t  ju s tice  "  ^ e. 
be done b y  a p p o rtio n in g  th e  expenses co 
quen t on d ry -d o ck in g  th e  vessel, as w e ll as p 
loss sustained th ro u g h  her de ten tio n  b e t '' ., 
th e  b ilge  keel w o rk  and the  co llis ion  repaI ,o0 
A l l  th a t  need have been said abou t th is  p ° r ^  
o f  the  re p o rt was th a t  the  re g is tra r apP®a ,t 
to  have app lied  a p r in c ip le  to  the  assessi’ 
o f  th e  damages w h ich  was un kno w n  to  y 
com m on la w , and w h ich  a c o u rt o f etl 
w o u ld  n o t recognise. T h is  is in  substance 
the  p res ident said, and he o n ly  apphe<* }. y  
p r in c ip le  o f the  Ruabon Steamship Company^ e  
London Assurance Company (sup.) to 
e x te n t o f accepting  and ac tin g  upon ^  
H a ls b u ry ’s s ta tem ent o f the  law  in  9 AsP’
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W w  Cas., a t p. 2 ;  81 L .  T . Rep., a t p . 586 ; 
;1900) A . C., a t p . 9, where he says : “  B u t  
. seems to  me a v e ry  fo rm id ab le  p ro po s ition  
‘ndeed to  say th a t  an y  c o u rt has a r ig h t  to  
ehforce w h a t m ay  seem to  the m  to  be ju s t,  
aPart fro m  com m on la w  o r s ta tu te . The 
c°Urts no d o u b t w i l l  enforce the  com m on law , 
ahd w i l l  a p p ly  i t  to  new questions o f fa c t w h ich  
atise ; b u t I  canno t unders tand how  i t  can be 
® ^erted th a t  i t  is p a r t  o f the  com m on law  th a t  

here one person gets some advantage fro m  
he act  o f an o the r a r ig h t  o f c o n tr ib u tio n  
«Wards th e  expense fro m  th a t  a c t arises on 
«ha lf o f  th e  person w ho has done i t . ”  H ad  
he facts in  The Acanthus (sup.) ju s tif ie d  the  

^hhclusion th a t  th e  w o rk  done b y  th e  owner 
necessary w o rk , I  ven tu re  to  th in k  th a t  

he p res iden t w ou ld  n o t have re ferred to  an y  
Question ° f  c o n tr ib u tio n  b y  th e  ow ner, b u t 

°u ld  have considered th e  question  o f w hethe r 
he ow ner had in  fa c t suffered a n y , and i f  so 
h a t, loss b y  the  de te n tio n  o f h is  vessel 

re *he hi™6 necessary to  c a rry  o u t those 
jjP a irs . T h is  is w h a t was done b y  B argrave 

eane, J . in  The A strakhan  (sup.). In  th a t  case 
o e learned judge  to o k  th e  v ie w  th a t  th e  tim e  

eupied b y  do ing  necessary ow ne r’s repairs 
°u ld  be excluded a lto ge th e r fro m  considera- 

| / ' ri in  a r r iv in g  a t  the  damages payab le  b y  
<Jr]H^°r t ^eaSOr’ uPon tb c  g round  th a t  the re  was 
j  er th e  circum stances no evidence o f a n y  
th  S to  th e  ow ner b y  reason o f th e  de ten tio n  o f 

e v cssel fo r  the  pe riod  necessary to  c a rry  o u t 
ose repa irs . F o r de te n tio n  beyond th a t  
i°d  th e  learned judge  he ld th a t  damages 

ere recoverable.
c n m y  o p in io n  th e  question in  eve ry  sim ple 
'vh 6 a c â im  h y  shipowners against tortfeasors
Vp 6re i in b i l i t y  to r  damage to  th e  ow ner’s 

ssel is e ith e r established o r a d m itte d  m us t be, 
j 0 s the  ow ner proved th a t  he has suffered an y  
t , s> and i f  so how  m uch ? I f  the  fa c t be th a t  

® whole o f the  t im e  d u r in g  w h ich  the  vessel 
n S de ta ined  was occupied b y  th e  repairs 

* * « 7  to  m ake good the  co llis ion  damage, 
h o th °y  necessary  ow ne r’s repairs , the  w o rk  on 
ou I proceeding s im u ltaneous ly  and  con tinu - 
ifj ’ ar|d occupy ing  th e  w hole t im e , th e  ow ner, 

op in io n , w o u ld  fa i l  to  estab lish a case fo r  
cag h in g  beyond no m in a l damages. In  such a 
U0te as th a t,  on h is ow n show ing, th e  vessel was 

deta ined fo r  a m om en t longer th a n  was 
<lulteSSary to  ca rry  o u t u rg e n tly  needed repairs , 
qu e aP a rt fro m  th e  co llis ion  dam age. I f  the  
'vh rK °n  a r"ses> as d  does in  th e  present case, 
aPur+ r  tb e  rePairs ca rried  o u t b y  th e  ow ner 
sarv  ^rom  co llis ion  dam age, th o u g h  neces- 
don ’ Wou*d n o t b u t fo r  the  co llis ion  have been 
th e 6 C*u *te  so s°o n  as th e y  were in  fa c t done, 
Ulu " fa t te r  is h o t so s im ple. I n  eve ry  case i t  
M i be a m a tte r  o f degree, and th e  t r ib u n a l 
Cxe° St? d u ty  i t  is to  assess th e  damages m ust 
ru l rcise its  ow n com m on sense. There is no 

° f  la w  th a t  because th e  ow ne r’sivere repairs
th ey execated sooner th a n , b u t fo r  th e  co llis ion
° ccu W ould have been executed, th e  tim e  
th e / ,ieC* b>’ those repairs m ust be a llow ed in  

wme fo r  w h ich  dem urrage is aw arded.

There is, fu r th e r , no ru le  o f la w  w h ich  p re
scribes th e  a m o u n t o f th e  damages to  w h ich  the  
owners o f a w arsh ip  o r a no n -p ro fit-ea rn in g  
vessel are e n tit le d  in  th e  even t o f de ten tio n  to  
m ake good co llis ion  damage. T he  judgm en ts  
in  The M arpessa (sup.) in  a l l th ree cou rts , and 
the  v ie w  expressed b y  L o rd  H ersche ll in  The 
Greta Holm e  (8 Asp. M ar. L a w  Cas., a t p. 320 ; 
77 L . T . R ep., a t p. 234 ; (1897) A . C., a t p . 605), 
are m e re ly  in d ica tio n s  o f p rinc ip les  w h ich  m ay 
be app lied  in  cases where the  fac ts  w a rra n t i t .  
The broader and th e  t ru e r  v ie w  o f th e  p rin c ip le  
o f general a p p lica tio n  is supp lied  b y  a s ta te 
m en t o f L o rd  H a ls b u ry  in  The M ed iana  (9 
Asp. M ar. L a w  Cas. 41, a t p. 4 2 ; 82 L . T . 
R ep. 95, a t p . 96 ; (1900) A . C. 113, a t p. 118), 
where he is d ra w in g  th e  d is tin c tio n  between a 
c la im  fo r  special and fo r  general damages, he 
says : “  B u t  when we are speaking o f general 
damages no such p rin c ip le  applies a t a ll,  and 
th e  ju r y  m ig h t g ive w ha teve r th e y  th o u g h t 
w o u ld  be th e  p rope r e q u iva le n t fo r  the  u n la w fu l 
w ith d ra w a l o f  the  su b je c t-m a tte r th e n  in  ques
t io n . I t  seems to  me th a t  th a t  b road  p rin c ip le  
com prehends w ith in  i t  m an y  o th e r th in gs . 
There is no d o u b t in  m an y  cases a ju r y  w ou ld  
say the re  re a lly  has been no damages a t a ll. 
W e w i l l  g ive th e  p la in t if f  a t r i f l in g  am o un t—  
n o t no m in a l damages, be i t  observed, b u t  a 
t r i f l in g  am o un t ; in  o th e r cases i t  w o u ld  be 
m ore serious.”

T h is  case m us t go back to  the  reg is tra r. I  
do n o t w a n t to  say a n y th in g  w h ich  w i l l  m ake a 
d if f ic u lt  ta sk  m ore d if f ic u lt .  T h is  I  th in k  I  
m ust say, nam ely , th a t  in  a case lik e  the  
present the re  un d o u b te d ly  is a ru le  o f la w  th a t  
the  fa c t th a t  a vessel is a no n -p ro fit-ea rn in g  
vessel is no  reason w h y  damage should n o t be 
aw arded to  the  ow ner against a to rtfe aso r. In  
a case where a rea l loss is established p rinc ip les  
have been in d ica ted  b y  th e  ap p lica tio n  o f w h ich  
i t  is le g it im a te  to  assess th e  m oney va lue o f 
th a t  loss. On the  o th e r hand  the re  is no ru le  
o f la w  re q u ir in g  th e  re g is tra r to  ad op t any 
p a rtic u la r p rin c ip le , o r to  aw ard a n y  p a rtic u la r 
sum in  a case where in  h is op in ion  no sub s tan tia l 
loss has been suffered. The judgm en ts  in  
The K ingsw ay  (14 Asp. M ar. La w  Cas. 590; 
122 L .  T . R ep. 651 ; (1918) P . 344), b o th  in  
the  c o u rt be low  and in  th is  c o u rt, proceed, in  
m y  op in ion , on th is  v ie w  o f th e  la w . The 
question o f qu an tu m  in  th e  present case is 
e n tire ly  fo r  the  reg is tra r. H e  has ac tu a l facts 
before h im  on w h ich  to  proceed. H e  has n o t 
to  consider w h a t m ay  happen, b u t to  deal w ith  
w h a t d id  happen. I f  in  his o p in ion  the  
A d m ira lty  as representing th e  owners o f a 
special class o f n o n -p ro fit-ea rn in g  vessel have, 
under the  p a rtic u la r circum stances o f th is  case, 
suffered no subs tan tia l loss, he is q u ite  e n tit le d  
to  say so, and to  aw ard  the m  w h a t L o rd  
H a ls b u ry  describes as a t r i f l in g  am o un t. The 
appe llan ts have, in  m y  op in ion , established 
the  fa c t th a t  th e  re g is tra r d id  ad op t a w rong  
p r in c ip le  in  assessing the  damages. The 
appeal, the re fo re , m us t be a llow ed w ith  costs 
here and below , and the  case re m itte d  to  the  
re g is tra r fo r  reconsidera tion .
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Ct. of App.] The Chekiang. [Ct. of App-

Atkin, L .J .— In  th is  case the  Chekiang co l
lided  w ith  H .M .S . Cairo, a l ig h t  c ru iser, a t 
H a nko w , and dam aged th e  stern and a d jo in in g  
plates o f the  Cairo  above th e  w a te r-lin e . The 
damage was repa ired a t H ongkong , to o k  
tw e n ty  days to  com plete, and cost 6751. The 
p la in t if fs  have been aw arded 6751. fo r  cost o f 
repairs , and 5800k fo r  damages fo r  de ten tio n , 
made up o f 2000k fo r  loss o f use, and 3800k, 
pa y  and allowances o f  officers and  m en. The 
defendants o b je c t th a t  th e  damages fo r  de
te n tio n  are excessive, and have been assessed 
upon a w ro ng  p rin c ip le . A f te r  th e  na va l 
au th o ritie s  had de term ined to  re p a ir the  
co llis ion  damage, and a fte r  th e  C airo  had 
a rrive d  a t H o ng kong  fo r  th a t  purpose, i t  was 
decided th a t  her annua l re f it  should ta ke  place 
a t  th e  same tim e . I t  d id  ta ke  place, and to o k  
e igh t weeks to  com ple te , proceeding con
c u rre n tly  w ith  th e  re p a ir o f th e  co llis ion  
damage, w h ich , as I  have said, to o k  tw e n ty  
days. D u r in g  the  whole o f  th e  e igh t weeks 
the  officers and  m en rem ained on board  th e  
Cairo, some o f the m  be ing em ployed in  pa rties  
in  some o f th e  opera tions o f re f it t in g . The 
c la im  fo r  loss o f use is a c la im  o f 100k per day, 
a rrive d  a t ro u g h ly  b y  ta k in g  five  pe r cen t, on 
th e  estim a ted  c a p ita l va lue o f th e  vessel a t 
the  t im e  : record , page 3, question 9 : “  T h a t 
has been the  p r in c ip le  adop ted in  o th e r cases, 
and is in  accordance w ith  th e  prac tice  o f th is  
t r ib u n a l ? (A .) Yes.”  T h is  sum has been ac
cepted w ith o u t an y  fu r th e r  dem ur b y  the  
reg is tra r and approved b y  the  pres ident. I t  
seems to  m e clear th a t  i t  was adopted as be ing 
correct b o th  in  p r in c ip le  and in  accordance 
w ith  p ractice . The c la im  fo r  officers’ and m en ’s 
pa y  and a llow ance as made is a t th e  ra te  o f 
207k per da y , and  the re  seems to  be no d ispu te  
as to  th e  figu re . T w e n ty  days a t 207k per day 
w o u ld  a m o u n t to  4140k The learned reg is tra r 
has a llow ed 3800k ; so th a t  he has a llow ed the  
e q u iva le n t o f the  pa y  and allowances fo r  the  
whole pe riod  o f tw e n ty  days, less one-and- 
th re e -q u a rte r days, o r in  o th e r w ords, has 
a llow ed the  de fendan t a deduction  o f som eth ing 
over e ig h t per cen t, on  th e  w ho le  a m o un t fo r  
the  pe riod . I t  appears to  me th a t  the  resu lt 
has been a rrived  a t on  a w ro ng  p rin c ip le , by  
a p p ly in g  a fixed  ru le  and ig no ring  considerations 
w h ich  m us t be re le va n t to  th e  rea l in q u iry  w h a t 
is th e  ac tu a l damage suffered b y  th e  p la in tiffs . 
“  The damages recoverable fro m  a w rongdoer 
in  cases o f co llis ion  a t  sea m us t be measured 
accord ing to  th e  o rd in a ry  p rinc ip les  o f the  
com m on la w . Courts o f  A d m ira lty  have no 
power to  g ive m ore ; th e y  ough t n o t to  aw ard 
less.”  T h is  s ta tem ent o f th e  la w  b y  Bowen, 
L .  J .,  in  TheA rgentm o  (6 A sp .M a r. L a w  Cas. 348, 
a t  p. 351 ; 1888, 59 L .  T . R ep. 914, a t p. 917 ; 
13 P rob . D iv .  191, a t p. 200) has been adopted 
in  the  House o f Lo rds , and un d o u b te d ly  states 
th e  la w  b in d in g  upon th e  A d m ira lty  D iv is io n  
and ourselves. The a p p lica tio n  o f th e  p rin c ip le  
is succ in c tly  sta ted b y  L o rd  L o re b u rn , L .C ., 
in  The Marpessa  (10 A sp. M ar. L a w  Cas., a t 
p. 464 ; 97 L .  T .  R ep., a t p . 2 ; (1907) A . C „ a t 
p. 244) : “ N o w  u n t i l  th e  case o f The Great

H olm e  (8 A sp. M ar. L a w  Cas. 817 ; 77 L . T- 
R ep. 73 ; (1897) A . C. 596) th e  v ie w  a p p e a l 
to  have p reva iled  th a t  no  damages beyond th e 
ac tu a l loss in  repa irs , loss o f wages and so fo r th > 
cou ld  be recovered where an in ju re d  vessel 
m ade no m oney fo r  its  owners and m erely 
rendered services in  d redg ing . T h a t case cor- 
rected th e  e rro r, and  decided th a t  in  such a 
case general damages m ig h t be recovered as 
w e ll as th e  cost o f p ro cu rin g  an o the r vessel t °  
do  th e  w o rk  ; b u t i t  d id  n o t, and cou ld  not> 
la y  dow n a ru le  o f un ive rsa l a p p lic a tio n  f°*  
th e  asce rta inm ent o f the  damages in  each 
p a rtic u la r case. F o r th e  damages depend up 
the  fac ts  and  upon th e  a c tu a l loss sustain® 
b y  th e  ow ner, w h ich  w i l l  v a ry  in  differen 
cases.”  T he  o n ly  question , the re fo re , in  eacH 
case is w h a t was th e  ac tu a l loss to  th e  p la in t in s 
a ris in g  fro m  th e  d e p r iv a tio n  o f th e  use o f th eir 
ch a tte l ? I t  is d if f ic u lt  enough to  estim a te  tb® 
damages in  th is  respect where th e  p la in tin  
are th e  A d m ira lty  su ing in  respect o f  the  l ° sS 
o f  th e  use o f one o f H is  M a je s ty ’s ships. 10 
th e  case o f vessels requ ired  fo r  con tinuous use’ 
b u t  n o t fo r  com m erc ia l purposes, i t  has been 
s ta ted on e m ine n t a u th o r ity  th a t  th e  van* 
o f  th e  services lo s t m ig h t be m easured by  
a n n u a l cost o f th e  services year in  and y ea 
o u t, in c lu d in g  th e ir  cost o f m aintenance’ 
in te re s t on c a p ita l, and deprec ia tion . See P® 
L o rd  L o re b u rn  in  The M arpessa {sup.). I  8 
n o t c lear th a t  th is  is in tended  to  be la id  d o "   ̂
as a general ru le  ; i t  seems to  o ffend again ^ 
th e  s ta tem e n t a lrea dy  m ade b y  th e  Lo 
C hancellor th a t  no case cou ld  la y  dow n a fU 
o f  un ive rsa l a p p lica tio n  ; and  i t  is subject
th e  c r it ic is m  d irected  to  such a ru le  by th®

pres iden t and the  C o u rt o f A pp ea l in  the  v ® ^  
case under appeal, where th e  decision belo^ 
was a ffirm ed . N o r is i t  c lear th a t  any sU . 
ru le  is app licab le  to  a sh ip  th e  va lue o f rvho 
use m ay  v a ry  im m ense ly w ith  th e  circu 
stances o f th e  m om e n t, in  tim es  o f  w a r anu , 
tim es o f se ttled  peace, when com m issioned a .g 
when la id  up . B u t in  a n y  case a ru le  whic*? r 
app licab le  where th e  p la in t if fs  are a lto get 
deprived  o f  th e  bene fic ia l use canno t be apV‘ ' 
ab le w hen th e y  re ta in  p a r t  o r  the  w ho le  o f , 
bene fic ia l use ; n o r does i t  appear r ig h t  t  f  
th e  ru le  app licab le  to  p la in t if fs  w ho b u t j 
th e  co llis ion  w o u ld  in  fa c t have p u t  th e  veSrfj 
to  bene fic ia l use should be app lied  to  pla'U 
as to  w hom  i t  can be p roved  th a t  d u rin g  
pe riod  o f re p a ir th e y  w o u ld  n o t have p u t
vessel to  bene fic ia l use. A n d  I  th in k  i t  
fo llow s  th a t  i f  i t  can be shown th a t  the  P1

al
,eriod 
rS to

o f co llis ion  damage enabled th e  owner- ^ 
execute o th e r repa irs , th e  com p le tion  o f .pty 
o therw ise w o u ld  w ith  reasonable certa* 
have dep rived  th e  owners o f  some perio 
bene fic ia l use, th e  t im e  so saved w ith  a l l  P gT]y 
d iscounts fo r  u n c e rta in ty , & c., m a y  Pr ° ^ j9iP 
be ta ke n  in to  accoun t. I n  th is  case i t  i s P. 0je 
th a t  th e  p la in t if fs  d id  n o t lose the  y 
bene fic ia l use o f  th e  sh ip  d u r in g  the  
days in  question . T h e y  occupied her ^0ie 
he r officers and m en d u r in g  the  a^ ere 
pe riod  ; and d u rin g  th e  same period
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engaged in  c a rry in g  o u t he r usual an nu a l refit.
In  e s tim a tin g  th e  a c tu a l loss to  th e  owners, i t  

seems to  me th a t  the  above fac ts  m ust be 
taken  in to  accoun t as te n d in g  to  d im in ish  th e  
am oun t o f  damages w h ich  m ig h t be g iven i f  
there was no such use. W h e th e r th e  assessing 
t r ib u n a l should aw ard a n y  and w h a t sum a fte r  
ta k in g  in to  accoun t a ll re le va n t fac to rs , is a 
question fo r  th e m . I t  is p la in  th a t  in  aw ard ing  
the same sum as tho ugh  the re  had  been com 
plete loss o f  use, a w rong  p rin c ip le  has been 
adopted. The same considerations a p p ly  to  
he p a y  and allowances. The officers and m en 

' vere in  fa c t engaged upon th e  ship p resum ab ly  
°n  some, a t a n y  ra te , o f th e ir  usual du ties  ; 
s°m e o f  th e m  were d u rin g  th e  pe riod  o f co llis ion  
repa ir engaged in  pa rties  upon th e  re f it .  
M oreover, th e y  w ou ld  be engaged in  precise ly 
he same w a y  a p a rt fro m  the  co llis ion  a t the  
Wie when the  vessel d id  undergo her annua l 

re fit in  accordance w ith  the  prospective p ro 
gram m e. I t  is fo r  th e  assessing t r ib u n a l to

_e a ll these m a tte rs  in to  considera tion , and 
estim ate w h a t ac tu a l loss i f  a n y  th e  p la in t if fs  
sUstained b y  the  officers and m en be ing engaged 
011 the  sh ip— d ry  dock in  the  circum stances—  
aud n o t as th e y  w o u ld  have been had  the re  
°een no co llis ion .

In  m y  op in io n  the re  is no d ire c t a u th o r ity
th is  p a rtic u la r m a tte r, i.e ., where some use 

as been made b y  th e  owners o f a non-com - 
ercia l vessel d u r in g  the  period  o f co llis ion 

epa ir, except The Ancathus  (9 A sp. M ar. L a w  
^as. 276 ; 85 L .  T . R ep. 696 ; (1902) P . 17), and 
. / ' e A us irakhan  i l l  Asp. M ar. L a w  Cas. 390 ; 
¿02 L .  T . R ep. 539 ; (1910) P . 175), in  ne ithe r

w h ich  does th e  p o in t seem to  have been 
^Xpressly argued. In  The Acanthus (sup.) 

lr  F rancis  Jeune d e a lt in  te rm s w ith  dock 
Xpenses, w h ich  appear to  me to  raise a d iffe re n t 

question ; and trea te d  the  damages fo r  de ten
ga11 as fo llo w in g  the  d iv is io n  o f  th e  dock 

Penses. In  The A strakhan  (sup.) R argrave 
j..eane, J ., fo r  purposes o f damages fo r  deten- 
lon, deducted fro m  the  period o f co llis ion  
arnage the  t im e  estim ated fo r  re f it t in g  repairs. 
t u in k  th a t  the  la t te r  v ie w  was correct. D ock  
Xpenses appear to  me to  raise such a d iffe re n t 

question. T hey  are trea te d  as p a r t  o f the  
Xpenses o f a c tu a l re p a ir ; and  i f  th e y  have 
een in cu rred  p r im a r ily  fo r  rep a iring  co llis ion 

j  arnage th e y  fo rm  p a r t o f such co llis ion  damage.
uo n o t see how  i t  can be suggested th a t  th e y  

k ° r e to  be p a r t  o f  the  cost o f repairs m ere ly  
¿cause th e  ow ner takes advantage o f the  

oCcasion to  use the  ship fo r  purposes o f his ow n ;
. to  use th e  dock fo r  execu ting  o th e r repairs 
Ur w h ich  he w o u ld  n o t have engaged the  dock 

U fo r  co llis ion  repairs . I f  he engages the 
°uk  n o t o n ly  fo r  rep a iring  the  damage o f one 
Ifis ion , b u t also fo r  repa iring  a t the  same 

ITI e the  damage o f a second co llis ion , i t  is 
^ 8n t th a t  th e  expenses should be d iv ide d  
,f‘tween the  tw o  w rongdoers in  es tim a ting  the  
auiage to  w h ich  each is lia b le  ; and so i f  he 
Ugages the  dock fo r  the  purpose o f rep a iring  
° t  o n ly  th e  co llis ion  damage b u t also damage

w h ich  a t th a t  t im e  i t  is necessary fo r  h im  on 
h is ow n account to  m ake good. In  each case 
the  question seems to  be one o f fa c t w h e the r 
the  dock expenses are in  fa c t p a r t o f the  
expenses o f  rep a irin g  th e  damage in  respect o f  
w h ich  the  p a r ty  sought to  be charged is lia b le . 
The Ruabon Steamship Company v . London  
Assurance (9 Asp. M ar. L a w  Cas. 2 ; 81 I , .  T . 
R ep. 585 ; (1900) A . C. 6), so fa r  as the  c la im  was 
based on a r ig h t  to  c o n trib u tio n , is n o t re le v a n t; 
so fa r  as i t  decides th a t  the  un de rw rite rs  m ust 
bear the  dock charges as p a r t o f the  cost o f  
repa ir, i t  is in  accordance w ith  the  v iew  
expressed above.

I  m a y  say w ith  g rea t respect th a t  some o f  
th e  d ic ta  o f L o rd  H a ls b u ry  in  The M ed iana  
(9 Asp. M a r. L a w  Cas. 41 ; 82 L .  T . R ep. 95 ; 
(1900) A . C. 113) as to  damages fo r  de te n tio n  o f a 
ch a tte l are a l i t t le  d if f ic u lt  to  reconcile w ith  
accepted views as to  th e  measure o f damages 
in  such cases. One Would th in k  th a t  the  
a m o un t o f the  ow ner’s loss in  be ing deprived  
o f h is horse o r h is ch a ir m ust depend upon the  
ac tu a l use w h ich  m ig h t be expected to  be made 
o f the  horse o r cha ir d u rin g  the  pe riod  o f 
de ten tio n . I f  e ithe r could be in  constan t use 
the re  m ig h t be one a m o u n t o f damages ; b u t 
i f  i t  cou ld  be shown th a t  n e ith e r w o u ld  be used 
a t a l l d u r in g  the  pe riod  o f de ten tio n  th e  
damages w ou ld  necessarily be less, tho ugh  th e y  
need n o t be con tem ptuous. S m all damages 
fo r  de te n tio n  o f cha tte ls  in  such circum stances 
are q u ite  usual in  actions o f de tinue.

F o r th e  reasons above g iven I  th in k  th a t  th is  
appeal should be a llow ed w ith  costs here and 
be low  ; and  th e  re p o rt as to  item s 2 and 3 
th e re o f be re jected and n o t con firm ed , and the  
c la im  as to  such item s be re m itte d  to  th e  
reg is tra r and m erchan t.

Lawrence, J .— I  concur.

S olic ito rs fo r  the  ap pe llan ts , W altons  and 
Co.

S o lic ito r fo r  the  respondents, Treasu ry  
Solic ito r.

Feb. 26, 27, and M a rch  2 , 1925.
(Before S ir Ernest Pollock, M .R ., Atkin and 

Sargant, L .J J .)
Cantiere Navale Triestina v . Handels

vertretung der Russe, &c., Naphtha 
Export, (a)

A P P E A L  F R O M  T H E  K I N G ’ S B E N C H  D IV IS IO N .

Charter-party  —  Construction —  Exception  —  
Readiness to load— Demurrage— Vessel com
pelled to leave po rt by local m il ita ry  au thority—  
“  Restra in t o f ru le rs and people ” — Absence 
fro m  and subsequent re tu rn  to p o rt— Lead ing  
after delay— Voyage not frustra ted.

A  sh ip  zvas chartered to proceed to a certa in  po rt 
and there to load a cargo. A fte r she had 
arrived  at the po rt o f loading and had given

( a )  Reported by J. S. ScMMGEOCK and H . L angford L e w is ,.
Esqrs., B arristers-a t-Law .
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notice o f readiness, she was compelled by the 
authorities in  the p o rt to leave before any  
cargo could be loaded. La ter, she returned  
to the po rt o f loading, and after a few  days was 
allowed to load. U pon a c la im  by the owners 
fo r  demurrage based upon a f in d in g  by the 
um pire  that the lay-days ran  continuously  
after the notice o f readiness to load had been 
given, Roche, J .  held that demurrage could not 
be claimed in  respect o f the pe riod  du ring  which  
the ship was absent fro m  the po rt o f load ing . 

H eld, by the Court o f A ppea l, that the charterers' 
obligation to load was absolute and uncondi
tion a l and that tim e began to ru n  fro m  the date o f 
readiness to load. The fa c t that the vessel was 
absent fro m  the p o rt f o r  a pe riod  through no 
default o f the owners d id  not excuse the 
charterers fro m  l ia b il ity  fo r  demurrage du ring  
that period, and the statement in  Scrutton on 
Charter Parties, 11th edit., at p . 342, to the 
contrary effect was not supported by au thority . 
The exceptions clause was not m utua l, but on ly  
in  fa vo u r o f the shipowners. The delay and  
obstruction caused to the vessel, though a 
“  restra in t o f ru lers and people ”  could not 
therefore prevent the lay-days fro m  run n ing . 
The interference was o f a tem porary and  
capricious character, and d id  not frus tra te  the 
voyage or render i t  illegal.

W ill ia m  A le xan de r and Sons v. A ktiese lskabe t 
D am psk ib e t Hansa (14 Asp. M ar. L a w  Cas. 
49 3 ; 122 L .  T . Rep. 1 ; (1920) A . C. 88) 
app lied .

A p p e a l  fro m  a decision o f Roche, J . on a special 
case sta ted b y  the  aw ard  o f an um p ire , M r. 
Leek, K .C . The ease was as fo llow s :

1. B y  a  c h a r te r -p a r ty  d a te d  th e  1 0 th  O c t. 1922, 
a n d  m ade be tw een  C a n tie re  N a v a le  T r ie s t in a  o f  
T r ie s te , ow ne rs  o f  th e  I t a l ia n  ta n k  s te a m e r ca lled  
th e  D ora  (h e re in a fte r  ca lle d  th e  ow ne rs ) a n d , 
H a n d e ls v e r tre tu n g  d e r R uss  Soz. F o d . S o v ie t 
R e p u b lik  N a p h th a  E x p o r t  o f  H a m b u rg , c h a rte re rs  
(h e re in a fte r  ca lle d  th e  ch a rte re rs ), th e  D ora, th e n  
d is c h a rg in g  a t  R o u e n , w as c h a rte re d  to  p roceed to  
B a to u m  a n d  th e re  lo a d  a l u l l  a n d  c o m p le te  cargo  
o f  p a le  lu b r ic a t in g  o il,  a n d  b e in g  so lo a d e d  th e re w ith  
to  p roceed (as o rd e re d  o n  s ig n in g  b i l ls  o f  la d in g )  
d ire c t  to  A n tw e rp  o r  R o tte rd a m  in  c h a rte re rs ’ 
o p t io n  a n d  d e liv e r  th e  sam e.

2. T h e  m a t te r  in  d is p u te  in  th e  a r b it r a t io n  w as 
th e  o w n e r’s c la im  fo r  d e m u rra g e  a n d  fo r  c e r ta in  
charges a n d  expenses a n d  fo r  in te re s t o n  th e  sum s 
a lleg ed  to  be due.

3. T h e  m o s t m a te r ia l p ro v is io n s  o f  th e  c h a rte r -  
p a r ty  w ere  as fo llo w s  :

“  (5 ) T w o  h u n d re d  a n d  s ix te e n  ru n n in g  h o u rs  
(S u n d a ys  a n d  h o lid a y s  e xce p te d ), w e a th e r p e r
m it t in g ,  s h a ll be a llow ed , th e  c h a rte re rs  fo r  lo a d in g  
a n d  d is c h a rg in g , th e  c h a rte re rs  h a v in g  th e  r ig h t  o f  
lo a d in g  a n d  d is c h a rg in g  d u r in g  th e  n ig h t ,  p a y in g  
a l l  e x tra  expenses.

“  (7 ) T h e  la y in g  da ys  s h a ll com m ence  fro m  th e  
t im e  th e  s te a m e r is  re a d y  to  re ce ive  o r  d ischa rge  
h e r ca rgo , th e  c a p ta in  g iv in g  s ix  h o u rs ’ n o tic e  to  
th e  c h a rte re rs ’ agen ts , b e r th  o r  n o  b e r th .

“  (8 ) T h e  d e m u rra g e  s h a ll be p a y a b le  a t  th e  ra te  
o f  1301. p e r d a y , b u t  i f  b y  a c c id e n t a d e la y  sh o u ld  
ta k e  p lace  a t  p o r t  o f  lo a d in g  o r  d isch a rg e  b y  l ire  o r  
b re a k d o w n  o f  m a c h in e ry  o f  c h a rte re rs , th e  ra te  o f  
d e m u rra g e  s h a ll be re d u ce d  to  651. p e r ru n n in g  da y  
f o r  th e  t im e  so lo s t  a n d  pro  ra ta  fo r  p a r t  o f  a d a y .

“  (9 ) T h e  a c t o f  G od , p e r ils  o f  th e  sea, Ure ’ 
b a r r a t r y  o f  th e  m a s te r a n d  c re w , enem ies, p ira tes, 
a ssa ilin g  th ie v e s , a r re s t a n d  re s t ra in t  o f  princes, 
ru le rs  a n d  peop le , co llis io n s , s tra n d in g  a n d  othe* 
a cc id e n ts  o f  n a v ig a tio n  exce p te d , even wbe*1 
occasioned b y  th e  neg ligence , d e fa u lt  o r  e r ro r h’ 
ju d g m e n t o f  th e  p i lo t ,  m a s te r, m a rin e rs  o r  otbc* 
se rva n ts  o f  th e  sh ip o w n e rs . S h ip  n o t  answerable 
fo r  losses th ro u g h  exp los ions, & c .

“  (11) O w ners  to  ha ve  an  a b so lu te  l ie n  u p o n  the 
ca rgo  fo r  a l l  f re ig h t,  dead f re ig h t ,  d e m u rra g e  a0< 
costs o f  re c o v e rin g  th e  sam e. ,

“  T h is  c h a r te r  is  s u b je c t to  c h a rte re rs ’ a p p m v il 
o f  th e  c lean liness  o f  th e  vesse l’s ta n k s  lo r  b 1 
ca rr ia g e  o f  p a le  lu b r ic a t in g  o i l .  C h a rte re rs  unde]" 
ta k e  to  in s p e c t vesse l’s ta n k s  a t  R o u e n , and 1 
a p p ro v e d  such in s p e c tio n  a n d  a p p ro v a l to  b 
f in a l. ”

4. O n th e  31 s t O c t. 1922 a te le g ra m  w as s®11 
fro m  M oscow  to  th e  S o v ie t a u th o r it ie s  a t  B a to u n  
in  th e  fo llo w in g  te rm s  :

“  I n  v ie w  o f  th e  aggressive  p o lic y  o f  th e  I ta lia  
G o v e rn m e n t, such  as a r re s t in g  o u r goods, y o u  a ^ 
reques ted  to  close a t  once th e  b ra n c h  o f  
T r ie s t in o  ; n o t  to  send th e  goods to  I t a ly  ; to  stoP 
th e  c h a r te r in g  o f  I ta l ia n  s team ers ; to  s to p  411
a d m itta n c e  o f  I ta l ia n  s team ers  to  o u r  p o r ts  ; and 
suspend g e n e ra lly  a n y  co m m e rc ia l re la t io n s  w] 
I t a ly .  T h is  de c is io n  is  m a de  in  acco rdance  , 
N a rk o m in o d a l. P lease c o n firm  fu l f i lm e n t .  ® ,,  
O c t. N o . 2451. (S gd .) A s s i s t a n t  C o m m i s s i o n ® 
f o r  F o r e i g n  T r a d e  F r o u m k i n .”  (j

5. T h e  ta n k s  o f  th e  D ora  h a d  been in spe c ted  ®n„  
a p p ro v e d  o n  b e h a lf  o f  th e  ch a rte re rs  b e fo re  she Ie 
R o u e n . T h e  D ora  a r r iv e d  in  B a to u m  R o ° , ’ 
e a r ly  in  th e  m o rn in g  o f  S u n d a y , th e  5 th  N o ”  
a n d  a b o u t 8 p .m . o n  th e  sam e d a y  th e  sanit®  f  
m e d ic a l o ff ic e r cam e on b o a rd  an d  she g o t ' f  
p ra t iq u e . A b o u t  tw o  h o u rs  la te r  th e  m a rit*  
p o lice  cam e on  b o a rd , c losed a n d  sealed th e  ves9<L .  
w ire less  a n d  in fo rm e d  th e  m a s te r t h a t  a l l  ^9. 
m u n ic a t io n  w i th  th e  shore  w as p ro h ib ite d . ’■ „  
p ro h ib i t io n  c o n tin u e d  u n t i l  5 p .m . o n  th e  n e x t a fP  
N o v . 6 th , w h e n  th e  c h ie f  o f  th e  lo c a l m a r it ' 
a u th o r it ie s  cam e o n  b o a rd  a n d  in fo rm e d  th e  m®s r 
t h a t  th e  p r o h ib it io n  w as ra ise d  a n d  th a t  th e  i " aS. j)e 
a n d  c re w  w ere  free  to  go ashore . O w in g  to  
la teness o f  th e  h o u r th e  m a s te r d id  n o t  go as*j g 
th a t  d a y , b u t  he to o k  th e  o p p o r tu n ity  o f  send ^  
ashore a  le t te r  addressed to  th e  lo c a l agency j 
“  N a p h th a  E x p o r t , ”  in fo rm in g  th e m  o f  th e  a r t ' r 
o f  th e  Dora. T h e re  w as no  ev ide nce  th a t  th is  *®. y t 
w as e ve r re ce ive d  b y  th e  a g en ts . T h e  n e x t “ A  
th e  7 th  N o v .,  w as a ge n e ra l h o lid a y , be ing  . e 
a n n iv e rs a ry  o f  th e  B o ls h e v is t R e v o lu t io n , *-*n f 
8 th  N o v . th e  m a s te r w e n t ashore  a n d  a t  8 a.m - ^  
d a y  ga ve  n o tic e  to  th e  c h a rte re rs ’ agen ts  o f  ^  
a r r iv a l o f  th e  Dora an d  th a t  she w as re a d y  to  °. ey 
a n d  th e  agen ts  accep ted  th e  n o tic e  a n d  sa id  th a t  f  
w o u ld  lo a d  th e  Dora f i r s t  tu r n  a f te r  th e  o i l  ste® ¡gli 
Ramella, a B r i t is h  s te a m e r e xp e c te d  to  n ^  
lo a d in g  th a t  e ve n in g  o r  th e  fo llo w in g  m o rn in g - t j,e 
B a to u m  p e tro le u m  is  lo ad ed  in  a  spe c ia l p a r t  of

% o1to -  — 0---------------------------------------N 11» V i"—
w as re a d y  to  lo a d  a n d  re a d y  to  e n te r
m a s te r gave th e  agen ts  n o tic e  o n  th is  d a y  th e  P  ^  
w as re a d y  to  lo a d  a n d  re a d y  to  e n te r  th e  Petro l®  ̂  
H a rb o u r  as soon as th e  ch a rte re rs  h a d  a b e rth  
h e r. T h e  la y  h o u rs  u n d e r th e  c h a r te r -p a r ty  b e8 
to  ru n  fro m  2 p .m . on  th e  8 th  N o v . gth

6. A b o u t  2 o ’c lo c k  o f  th e  a fte rn o o n  o f  th® :i 
N o v . w h ile  th e  Dora w as ly in g  in  th e  R °a 
m o to r  la u n c h  w i th  an  o ff ic e r a n d  some 
to  th e  Dora a n d  o rd e re d  h e r to  leave  f t 1*
w a te rs . T h e  m a s te r o f  th e  D ora  p ro te s te d  a il(\  ifre 
sa id  i t  w as im p o s s ib le  fo r  h im  to  leave  w ith o a n 
vesse l’s h e a lth  c e r t if ic a te . T h e  o ff ic e r the re  
le f t .  S h o r t ly  a fte rw a rd s  a d o c to r  o f  th e  ae
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a u th o r it ie s  cam e on  b o a rd  w i th  th e  h e a lth  c e r t i f i-  
ca te  a n d  w i th  an  o rd e r in  R u ss ia n , w h ic h  was 
tra n s la te d  in to  E n g lis h  to  th e  m a s te r o f  th e  D ora  
as fo llo w s  : “  W ith  th is  n o te  I  le t  y o u  k n o w  th a t  a t  
P resent s te a m sh ip  D ora  u n d e r y o u r  co m m a n d  
c a n n o t ta k e  cargo  he re . T h is  o rd e r does n o t 
depend on  us. I  g iv e  y o u  th e  b i l l  o f  h e a lth  and  
com pe l y o u  to  sa il a w a y  fro m  B a to u m  a n yw h e re  
^o u  l ik e  a n d  p lease.”  T h is  w as s igned a n d  s ta m p e d  
oy th e  c h ie f  o f  th e  m a r it im e  a u th o r it ie s  a t  B a to u m . 
H*e m a s te r a g a in  p ro te s te d  an d  in s is te d  u p o n  seeing 
the  a u th o r it ie s .  T h is  w as a llo w e d  a n d  he w as 
tu ke n  be fo re  th e  c h ie f  o f  th e  m a r it im e  a u th o r it ie s , 
w ho, a f te r  h e a rin g  th e  m a s te r, w ith d re w  th e  o rd e r, 
g iv in g  th e  m a s te r fo u r  h o u rs  to  a w a it fu r th e r  
0 rders. A t  11 p .m . an o ff ic ia l o f  th e  m a r it im e  
a u th o r it ie s  cam e on  b o a rd  an d  ga ve  th e  m a s te r a 
rresh o rd e r t h a t  th e  s te a m e r m u s t leave  B a to u m  
R oads n o t  la te r  th a n  m id n ig h t .  T h e  D ora  
aec o rd in g ly  le f t  B a to u m  R o a d s  a t  11.30 p .m . 
°u  th e  8 th  N o v . She p roceeded to  C o n s ta n ti
nop le , th e  n e a res t c o n v e n ie n t n o n -R u ss ia n  p o r t ,  
au d  a r r iv e d  a t  C o n s ta n tin o p le  a t  4  p .m . on th e  
H t h  N o v .

7. A f te r  th e  D ora  le f t  B a to u m  re p re se n ta tio n s  
' ' ei'e m a de  b y  th e  a g e n t a t  M oscow  o f  th e  I ta l ia n  
g o v e rn m e n t, b y  th e  ow ne rs  o f  th e  D ora, a n d  b y  th e  
ch a rte re rs , to  th e  R u ss ia n  G o v e rn m e n t, w i th  th e  
Result t h a t  p e rm iss io n  w as o b ta in e d  to  lo a d  th e  
~*°ra a t  B a to u m . I t  w as, th e re fo re , a rra n g e d  b y  
t ue ow ne rs  a n d  c h a rte re rs  t h a t  th e  D ora  sh o u ld  
Return to  B a to u m  an d  lo a d . T h e  D ora  re m a in e d  a t  
^ u n s ta n tin o p le  a w a it in g  o rd e rs  t i l l  th e  21 s t N o v . 
° n  w h ic h  d a y  a t  5 p .m . she re ce ived  te le g ra p h ic  
° rders to  re tu rn  to  B a to u m  to  lo a d . T h e  Dora  
A cco rd in g ly  le f t  C o n s ta n tin o p le  a t  10 a .m . on  th e  
“ ■2nd N o v . fo r  B a to u m . T h e  D ora  a r r iv e d  a n d  
Anchored in  B a to u m  R oads  a t  4 .30 on  S a tu rd a y , 

K' 2 5 th  N o v . A t  8 p .m . an  o ff ice r o f  th e  m i l i ta r y  
^ection o f  th e  p o r t  cam e on  b o a rd  an d  in fo rm e d  th e  
f a s t e r  t h a t  he w o u ld  n o t  a llo w  free  p ra t iq u e  be- 
°Ause th e  o rde rs  a b o u t I ta l ia n  sh ips h a d  n o t  y e t  been 
evoked . H e , ho w e ve r, gave  p e rm iss io n  fo r  th e  

, !yra to  re m a in  a t  a n c h o r u n t i l  th is  p a r t ic u la r  case 
* th e  D ora  w as c lea red  u p . A t  4 p .m . on  th e  2 8 th  
, ° v .  th e  m i l i t a r y  c h ie f sen t a n o te  on b o a rd  sa y in g  
n a t o rde rs  h a d  been re ce ived  to  a llo w  th e  D ora  to  
? ad . A t  8 a .m . on  th e  2 9 th  N o v . th e  h e a lth  
n c to r cam e on  b o a rd  a n d  gave free  p ra t iq u e . I n  
ne e ve n in g  a p i lo t  h a v in g  com e on  b o a rd , th e  
U chor w as ra ised  a n d  th e  D ora  w as p ro ce e d in g  to  
lo a d in g  b e r th ,  w h e n  o rde rs  cam e th a t  th e  D o ra  
As n o t  to  p roceed in s id e  b u t  w as to  re m a in  a t  

Uchor in  th e  ro ads  an d  th e  D ora  a g a in  an cho re d .
0 m o rn in g  o f  th e  3 0 th  N o v . a t  7.45 a .m . a p i lo t  
Uie on  b o a rd  w i th  o rde rs  fo r  th e  D ora  to  proceed 

th e  lo a d in g  b e r th . T h e  D ora  a c c o rd in g ly  
te red  th e  h a rb o u r a n d  a t te m p te d  to  m o o r a lon g - 

ue th e  b e r th , b u t  th e  w e a th e r w as to o  bad  to  
P e rm it th is  to  be done. T h e  D ora  w as co m pe lled  

p he som e d is ta n ce  o f f  th e  lo a d in g  b e r th , a n d  as th e  
e ith e r  g o t w orse  in  th e  m o rn in g  o f  th e  1st D ec ., 

l e 6 ^>ora w as, b y  reason o f  th e  w e a th e r, o b lig e d  to  
(jAve th e  h a rb o u r an d  a n ch o r a g a in  in  th e  R oad s , 
af? D ee. th e  w e a th e r im p ro v e d , and  in  th e
a erno on  th e  D ora  w as ab le  to  e n te r th e  h a rb o u r 
a?Ain a n d  she w as m o o red  a t th e  lo a d in g  b e r th  
lo ,°,U t ® p .m . A t  8 .15 p .m . on th e  sam e d a y  th e  

A 'uug began . T h e  lo a d in g  w as fin is h e d  a t  8 a .m .
the 5th Dec.

h o t ^  th e  la y  t im e  ra n  c o n tin u o u s ly  (S u n d a ys  an d  
¡} u 'ay.s exce p te d ) fro m  2 p .m . on  th e  8 th  N o v . to  
pjA'U*- on  th e  5 th  D e c ., w hen  th e  lo a d in g  w as eom - 
S u te d , th e  216 h o u rs  (o r  n in e  d a ys ), a l lo w in g  fo r  a 
t j Jn u a y , e x p ire d  a t  2 p .m . on  th e  1 8 th  N o v ., and  

e Dora  w as s ix te e n  da ys  e igh teen  h o u rs  on  de- 
m u r''age a t  B a to u m .

I f  th e  t im e  w hen  th e  D o ra  w as n o t  a t  B a to u m  
fro m  11.30 p .m . on  th e  8 th  N o v . to  4 .30 p .m . on 
th e  2 5 th  N o v . d id  n o t  c o u n t a n d  a llo w a n ce  was 
m a de  fo r  S und ays  a n d  fo r  b a d  w e a th e r, f iv e  d a ys  
th ir te e n  h o u rs  o f  th e  la y  t im e  a llo w e d  ha d  been 
used w hen  th e  lo a d in g  w as c o m p le te d . I f  t im e  
d id  n o t  c o u n t u n t i l  th e  c h a rte re rs  o rde re d  th e  
D ora  to  a lo a d in g  b e r th  on th e  3 0 th  N o v . 
a n d  a llo w a n ce  w as m a de  fo r  b a d  w e a th e r and  
fo r  a S u n d a y , one d a y  tw e n ty  h o u rs  o f  th e  la y  
t im e  a llo w e d  h a d  been used w hen  th e  lo a d in g  was 
c o m p le te d .

9. I t  was co n te n d e d  o n  b e h a lf o f  th e  ow ne rs  
th a t  th e  c h a rte re rs  w ere  re spons ib le  fo r  a l l  de lays  
caused b y  th e  a c t io n  o f  th e  R u ss ia n  G o v e rn m e n t on 
th e  g ro u n d  : (1 ) T h a t  th e  c h a rte re rs  w ere  th e  
R u ss ia n  G o v e rn m e n t a n d  re spons ib le  fo r  a l l  d e la y  
caused b y  th e ir  o w n  a c ts  ; a n d  (2 ) i f  th e  c h a rte re rs  
w ere  n o t  th e  R u ss ia n  G o v e rn m e n t, t h a t  th e re  w ere 
no  e xce p tio n s  in  th e  c h a r te r -p a r ty  w h ic h  excused 
th e  c h a rte re rs  f ro m  l ia b i l i t y  fo r  th e  d e la y  in  lo a d in g  
th e  D ora  caused b y  th e  a c t io n  o f  th e  R u ss ia n  
G o v e rn m e n t. T h e  u m p ire  fo u n d  th e  fo llo w in g  
fa c ts  : I n  1918 th e  n a p h th a  in d u s t ry  in  R u ss ia  w as 
n a tio n a lis e d , an d  th e  m a n a g e m e n t w as e n tru s te d  
to  th e  G enera l N a p h th a  C o m m itte e  a tta c h e d  to  th e  
F u e l D e p a r tm e n t o f  th e  S u p e rio r C o u n c il o f  N a t io n a l 
E co n o m ics . I n  1922 th is  m a n a g e m e n t w as sup e r
seded as fro m  th e  1s t O c t. 1922, b y  th e  fo rm a t io n  
o f  th e  A l l  R u ss ia n  O il S y n d ic a te , c o m m o n ly  ca lled  
th e  N a p h th a  S y n d ica te , th e  p ro m o te rs  a n d  m em bers 
o f  th e  s y n d ic a te  b e in g  th e  S ta te  O il T ru s ts , A g n e p h t 
G ro sn e p h t a n d  E m b a n e p h t. T h is  s y n d ic a te  was 
fo rm e d  fo r  th e  pu rpose  o f  c a r ry in g  on  th e  tra d e  in  
o i l  p ro d u c ts  u n d e r th e  ge nera l d ire c t io n  o f  th e  
S u p e rio r E c o n o m ic  C o u n c il a n d  th e  H e a d  F u e l 
A d m in is t r a t io n .  B y  i t s  a r t ic le s  o f  a sso c ia tion  
( r a t i f ie d  a n d  a p p ro v e d  b y  th e  R u ss ia n  G o v e rn m e n t) 
th e  N a p h th a  S yn d ic a te  w as to  e n jo y  a l l  th e  r ig h ts  o f  
a le g a l e n t i t y  an d  to  c a r ry  o u t in d e p e n d e n tly  in  i ts  
o w n  nam e fo r  i t s  o w n  a cc o u n t a l l  k in d s  o f  t ra d in g  
o p e ra tio n s . T h e  a r tic le s  fu r th e r  p ro v id e d  th a t  th e  
re s p o n s ib ility  o f  th e  s y n d ic a te  to  a  th i r d  p a r ty  
s h o u ld  be co n fin e d  to  th e  p ro p e r ty  b e lo n g in g  to  i t  
a n d  t h a t  n e ith e r  th e  S ta te  n o r  th e  o i l  t ru s ts  sho u ld  
be re spons ib le  fo r  th e  l ia b i l i t ie s  o f  th e  s y n d ica te . 
S u b se q u e n tly  b y  s u p p le m e n ta l re g u la tio n s  as to  
e x p o r t  a d m in is tra t io n  o f  th e  N a p h th a  S yn d ic a te  an 
“  E x p o r t  A d m in is t r a t io n  ”  w as fo rm e d  as a d e p a r t
m e n t o f  th e  s y n d ic a te , s u b o rd in a te  to  th e  s y n d ica te  
in  a l l  m a tte rs , i t  b e in g  a lso p ro v id e d  b y  thèse re g u 
la t io n s  th a t  “  th e  e x p o r t  a d m in is t ra t io n  s h a ll a t  th e  
same t im e  c a rry  on  its  w o rk  in  fu l l  c o n ta c t w i th  the  
P e o p le ’ s C o m m issa ria t fo r  F o re ig n  T ra d e  a n d  un d e r 
th e  c o n tro l o f  th e  la t te r . ”  I t  w as a lso p ro v id e d  th a t  
th e  E x p o r t  A d m in is t r a t io n  (o r  “  N a p h th a  E x p o r t , ”  
as i t  was ca lle d ) sh o u ld  c a r ry  o u t  i ts  e x p o r t- im p o r t  
w o rk  th ro u g h  th e  m e d iu m  o f  “  A rc o s  ”  an d  th e  
T ra d e  D e le g a tio n s  o f  th e  P eop le ’ s C o m m issa ria t o f  
F o re ig n  T ra d e  w i th  th e  r ig h t  o f  a t ta c h in g  to  such 
i t s  ow n  b ranches  and  re p re se n ta tive s . T h e  c h a rte r-  
p a r ty  o f  th e  D ora  was m a de  b e tw een  th e  ow ners 
a n d  H a n d e ls v e r tre tu n g  d e r R uss. Soz. F o d . S o v ie t 
R e p u b lik  N a p h th a  E x p o r t  C h a rte re rs  o f  H a m b u rg , 
an d  w as s igned  “  H a n d e ls v e r tre tu n g  in  D e u ts c h 
la n d  d e r R .S .F .S .R . (N a p h th a  E x p o r t )  Z w e ig s teb le  
H a m b u rg  B . F e n r ic h .”  T h e  u m p ire  fo u n d  th a t  the  
c h a r te r -p a r ty  w as a c o n tra c t  b y  th e  E x p o r t  A d m in is 
t r a t io n  o f  th e  N a p h th a  S yn d ic a te  m ade as re q u ire d  
b y  th e  ab ove  re g u la tio n s  th ro u g h  th e  m e d iu m  o f  
th e  H a m b u rg  b ra n c h  o f  th e  T ra d e  D e le g a tio n  in  
G e rm a n y  o f  th e  R u ss ia n  F e d e ra tio n  o f  S o v ie t R e 
p u b lic s . T h e  u m p ire  fo u n d  th a t  i t  w as n o t  a co n 
t r a c t  w i th  th e  R u ss ia n  G o v e rn m e n t b u t  w i th  th e  
N a p h th a  S y n d ic a te . T h e  u m p ire  h e ld , on  th e  co n 
s tru c t io n  o f  th e  c h a r te r -p a r ty ,  th a t  th e re  w ere  no 
e xce p tio n s  th e re in  w h ic h  excused th e  ch a rte re rs
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f ro m  l ia b i l i t y  fo r  th e  d e la y  in  lo a d in g  caused b y  th e  
a c ts  o f  th e  R u ss ia n  G o v e rn m e n t.

10. W h ile  th e  D ora  w as lo a d in g  th e re  w ere  some 
n e g o tia t io n s  b e tw een  th e  agen ts  o f  th e  ow ne rs  and 
th e  agen ts  o f  th e  ch a rte re rs  as to  an  a lte ra t io n  o f  
th e  p o r t  o f  d ischa rge  an d  as to  o rd e rs  fo r  p o r t  o f  
d ischa rge  b e in g  g iv e n  in  th e  course o f  th e  voya ge , 
i.e ., a t  G ib ra lta r ,  a n y  d e la y  in  g iv in g  o rde rs  to  be 
p a id  fo r  a t  th e  d e m u rra g e  ra te . M e a n tim e  th e  
lo a d in g  w as c o m p le te d  an d  b il ls  o f  la d in g  w ere 
s igned fo r  C o n s ta n tin o p le  fo r  o rd e rs . T h e  D ora  
a r r iv e d  a t  C o n s ta n tin o p le  on  th e  8 th  D e c . a t  4 p .m ., 
a n d  th e  m a s te r w as reques ted  b y  th e  c h a rte re rs ’ 
agen ts  to  w a i t  a d a y  a t  C o n s ta n tin o p le  to  enab le  
th e  agen ts  to  o b ta in  o rd e rs . T h e  D ora  a c c o rd in g ly  
w a ite d  a d a y  a t  C o n s ta n tin o p le , a n d  i t  w as agreed 
a t  th e  h e a rin g  t h a t  one d a y ’s .dem urrage  w as p a ya b le  
b y  th e  c h a rte re rs  fo r  th is  d e la y .

' l l .  T h e  Dora  w as u lt im a te ly  o rd e re d  to  d ischa rge  
a t  O s te rm o o r, a n d  th e  c h a rte re rs  w ere  in fo rm e d  
t h a t  th e  ow ne rs  w o u ld  exe rc ise  th e ir  lie n  fo r  de 
m u rra g e  c la im e d  a n d  fo r  f re ig h t  w h ic h  w as p a y a b le  
u n d e r clause 2 o f  th e  c h a r te r -p a r ty  a t  d is ch a rg in g  
p o r t  b e fo re  c o m m e n c in g  d e liv e ry  o f  th e  ca rgo . 
T h e  D ora  a r r iv e d  an d  w as m o o re d  a t  a d isch a rg in g  
w h a r f  a t  O s te rm o o r a b o u t no on  on  th e  2 8 th  D ec. 
N o tic e  w as g iv e n  b y  th e  m a s te r a t  1 p .m . a n d  th e  
la y  t im e  began to  ru n  fro m  7 p .m . o n  th e  2 8 th  D ec. 
T h e re  w as som e d e la y  in  p a y in g  th e  f re ig h t  and 
d ischa rge  d id  n o t  com m ence t i l l  5 p .m . on  th e  3 0 th  
D e c . T h e  d ischa rge  w as c o m p le te d  a b o u t 10 a .m . 
o n  th e  3 rd  J a n ., th e  to ta l  t im e  occu p ied  in  d is c h a rg 
in g  b e in g  s ix  d a ys  f if te e n  h o u rs , n o t  c o u n tin g  
S u n d a y , th e  31 s t D ec.

12. I f  th e  D ora  w as o n  d e m u rra g e  a t  B a to u m , 
th e n  a fu r th e r  seven da ys  f if te e n  ho u rs  d e m u rra g e  
w as in c u r re d  a t  O s te rm o o r, m a k in g  to g e th e r 
tw e n ty - fo u r  da ys  n in e  ho u rs  d e m u rra g e . I f  o n ly  
f iv e  da ys  th ir te e n  h o u rs  o f  th e  la y  t im e  w as used a t 
B a to u m , th e n  th e  to ta l  d e m u rra g e  w as th re e  da ys  
fo u r  h o u rs . I f  o n ly  one d a y , tw e n ty  h o u rs  o f  th e  
la y  t im e  w as used a t  B a to u m , th e n  no  d e m u rra g e  
was in c u rre d .

13. I t  was con te n d e d  fo r  th e  ch a rte re rs  t h a t  th e re  
w as some d e la y  in  d is c h a rg in g  a t  O s te rm o o r caused 
b y  d e la y  b y  th e  m a s te r in  p o s tin g  th e  b i l ls  o f  la d in g , 
a n d  a lso b y  p a y m e n t o f  f re ig h t  be ing  re q u ire d  in  a 
m a n n e r n o t  p ro v id e d  fo r  b y  th e  c h a r te r -p a r ty .  
T h e  u m p ire  fo u n d  as a fa c t  t h a t  th e re  w as no  d e la y  
b y  th e  m a s te r a n d  no  w ro n g  c la im  as to  th e  fre ig h t  ; 
a n d , fu r th e r ,  t h a t  no  d e la y  in  d is c h a rg in g  w as 
a t t r ib u ta b le  to  e ith e r  o f  these  m a tte rs .

14. T h e  ow ne rs  a lso c la im e d  fro m  th e  c h a rte re rs  
8751. as th e  cos t o f  fu e l consum ed in  p roceed ing  
fro m  B a to u m  to  C o n s ta n tin o p le  a n d  b a c k  to  
B a to u m , to g e th e r w i th  1201. fo r  dues in c u r re d  a t 
C o n s ta n tin o p le . T h e  u m p ire  h e ld  th a t  these sum s 
w ere  n o t  p a y a b le  b y  th e  c h a rte re rs . T h e  ow ne rs  
a lso  c la im e d  3841. 10s. 11 d. fo r  e x t ra  expenses a t  
B a to u m  an d  O s te rm o o r. T h e  u m p ire  fo u n d  th a t  
u n d e r c lause  5 o f  th e  c h a r te r -p a r ty  th e  c h a rte re rs  
w ere lia b le  to  p a y  461. 17s. l i d .  c la im e d  fo r  o v e r
t im e . N o  e x p la n a tio n  was g iv e n  sh o w in g  h o w  th e  
o th e r expenses w ere in c u r re d  o r  w h y  th e y  w ere 
p a y a b le  b y  th e  c h a rte re rs , a n d  th e  u m p ire  fo u n d  
th a t  th e  ch a rte re rs  w ere u n d e r no  l i a b i l i t y  fo r  those  
o th e r  expenses.

T h e  ow ne rs  a lso c la im e d  2601. 8s. 4 d. fo r  th e  
expenses o f  a  re p re s e n ta t iv e  sen t to  M oscow  in  
c o n n e c tio n  w i th  th e  n e g o tia t io n s  t h a t  fo llo w e d  on 
th e  D ora  b e in g  o rd e re d  to  leave  B a to u m  a fte r  he r 
a r r iv a l o n  th e  5 th  N o v . T h e  u m p ire  fo u n d  t h a t  th e  
c h a rte re rs  w ere  n o t  l ia b le  fo r  tho se  expenses. T h e  
ow ne rs  a lso c la im e d  in te re s t o n  a l l  th e  a m o u n ts  
c la im e d  b y  th e m . T h e  u m p ire  fo u n d  th a t  th e  
ow ners  w ere n o t  e n t it le d  to  in te re s t e x c e p t in  so fa r  
as th e y  w ere  e n t it le d  to  a p ro p o r t io n a te  p a r t  o f  a n y

interest accrued on the sum deposited in bank a 
hereinafter appears. .

15. The owners having exercised the ir lien a 
Ostermoor the fre ight was paid, and a sum ® 
54721. was deposited by  or on behalf o f the 
charterers in Hambros Bank, London, in  respect o 
the other claims by the owners, to  abide the resu 
o f the a rb itra tion .

16. The umpire was o f opinion th a t the D. 
hours ran continuously from  2 p.m. on the 8t l i  N o ' •> 
and th a t none o f the exceptions applied to  excus 
the charterers from  lia b ility  for the delays caUf et 
by the acts o f the Russian Government. On tha 
basis the charterers were liable fo r tw en ty-four day 
nine hours demurrage, or a sum o f 31681. 15s.

17. Subject to  the opinion o f the court, th® 
umpire awarded and determined th a t there was d 
and payable by  the charterers to the owners t 
fo llow ing sums : (1) 1301. for the adm itted detenti® 
o f one day a t Constantinople w a iting fo r orders ’ 
(2) 461. 17s. l i d .  fo r overtime ; and (3) 31681.
for demurrage ; in  a ll the sum o f 33451. 12s. 1 ^ 
And the umpire awarded th a t the charterers shou^ 
pay and release to the owners 33451. 12s. l id . ,  
o f the sum deposited in  Hambros Bank, togeth 
w ith  a proportionate pa rt o f the interest accrued 
the deposit. He also awarded th a t the charters 
should pay the costs o f the award, and th a t tn . 
should pay to  the owners the ir costs o f the referen

18. The question for the opinion o f the c°n^_ 
was whether on the true construction o f the c h a rt 
p a rty  and on the facts stated herein the award 
the umpire for 31681. 15s. fo r demurrage was rig

19. I f  the court was o f opinion th a t the 
was righ t, then the award should stand. I* 
court was o f opinion th a t the award fo r 31681. 1 » 
fo r demurrage was wrong, the award fo r '  ^ 
amount should be set aside and the umpire awar 
such sum fo r demurrage as the court m ight dec 
to  be the correct amount.

Claughton Scott, K .C . and Langton  
charte rers.— The aw ard  o f dem urrage 
period a fte r  the  sh ip  had le f t  the  p o r t o f 
canno t s tand. D u r in g  th a t  period, n o t" 1 
stand ing  th a t  no tice  o f readiness had . 
g iven , the  sh ip  cou ld  n o t be ready to  ' oiVjg 
a sh ip  canno t be “  ready ”  unless she is a 
to  load  and in  a p o s itio n  to  do so. Unless' s 
is in  a p o s itio n  to  load , she cannot p ro pe rly  . 
called an “  a rrive d  ”  ship. T hey  referred

R a lli Brothers v . Com pania N av ie ra  Sot<! X  
A zua r, 15 Asp. M ar. L a w  Cas. 33 ; "
L .  T . R ep. 375 ; (1920) 2 K .  B . 287j  

Good v . Isaacs, 7 Asp. M ar. L a w  Cas. -  " 
67 L .  T . R ep. 450 ; (1892) 2 K .  B- 559'

Raeburn, K .  C. and S in c la ir  Johnston  f ° r 
owners.— Once a sh ip  is ready to  load 
no tice  o f readiness has been g iven , the re  can 
no in te rru p tio n  o f the  la v  pe riod  unless 1 ^  
caused b y  some breach o f d u ty  on the  Par v, 
the  owners. Here the re  was no such h r® -j 
w h ich  preven ted the  cargo being p u t  on ^ f tet 
As to  w hethe r her t im e  continues to  run a ' 
she has le f t  the  p o r t  o f load ing , howeveG , 

m ust be a d m itte d  th a t  the re  is no au thor

Langton  in  re p ly .

R o c h e , J.-—Th is  is an aw ard sta ted  b y ^ e  
um p ire  in  the  fo rm  o f a special case. 
aw ard was made in  an a rb itra t io n  between ^  
shipowners and the  charte rers. The clan

fo r
f o r  the  
loading
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th e  shipowners was fo r  dem urrage. The 
um pire  has aw arded the  shipowners a sum  o f 
31681. 15s. fo r  dem urrage. H e  has g iven 
a lte rn a tive  ca lcu la tions and find ings w h ich  
w ou ld  g ive an a lte rn a tiv e  and a m uch  lesser 
sum fo r  dem urrage, nam ely  a sum w h ich  was 
to  be com puted  on the  basis o f the  sh ip  hav ing  
been some th ree  days and fo u r hours on dem ur- 
Tage instead o f tw e n ty -fo u r  days n ine hours 
on dem urrage w h ich  is the  pe riod  represented 
and covered b y  the  aw ard  o f 3168Z. 15s. The 
question sub m itte d  b y  the  um p ire  fo r  the 
decision o f the  c o u rt is w hethe r on the  tru e  
con s tru c tion  o f the  c h a rte r-p a rty  and on the  
facts s ta ted  herein his aw ard  o f so m uch fo r 
dem urrage was r ig h t.

The facts as found  by  the  um p ire  m ay  be 
sum m arised, I  th in k  com pendiously as fo llow s : 
The sh ip  charte red was an I ta lia n  ta n k  steamer 
called the  D ora. She was cha rte red b y  a body 
ca rry in g  on business in  Russia w h ich  is found  
by the  um p ire  to  be w h a t we should ca ll a 
co rp o ra tion  o r legal e n t ity  independent o f, in  
the sense th a t  i t  is separate fro m , the  govern
m ent o f th a t  c o u n try  ; a lth ou gh  as regards 
Us m anagem ent, the  m anagem ent is under the  
con tro l and d ire c tio n  and superio r a u th o r ity  o f 
the governm ent o f the  c o u n try , w h ich  is said 
to  have na tiona lised  the  in d u s try  w ith  w h ich  
th is  co rpo ra tion  deals, as w e ll as o th e r in du s 
tries. The in d u s try  dea lt w ith  b y  th e  cha r
terers was the  o il in d u s try  and the  cha rte r- 
p a r ty  was fo r  a lo ad ing  o f a cargo o f o il in  the  
ta n k  steamer D ora  a t the  p o r t  o f B a to um . 
M dia t happened, as fou nd  b y  the  um p ire , was 
th a t the  sh ip  a rrive d  a t B a to u m  ; b u t a t the  
tim e  in  question the re  was some d ispu te  o f a 
d ip lo m a tic  na tu re  between the  Russian G overn
m ent, o r Russia, and I ta ly  ; and somebody 
Whose names are g iven, b u t whose re la tions to  
the superio r G overnm en t, and whose a u th o r ity  
under th e  la w  o f th e  land , i f  any, is n o t specified 
0 r found , sent th e  sh ip  aw ay an d  d id  so a fte r  
she had been a t B a to u m  fo r  some hours a fte r  
sbe had g iven no tice  o f readiness to  load . She 
men t  aw ay a fte r  p ro tes t and a fte r  some negotia 
tions w ith  the  a u th o ritie s , and be ing ordered 
to  leaye n o t m ere ly  the  p o rt b u t Russian 
Waters, she w en t to  the  nearest n e u tra l p o rt—  
Constantinople— and th e n  a fte r  ce rta in  nego tia 
tions she came back and a rrive d  back on the  25 th  
N °v . She had le f t  on the  8th  N o v . She was 
Uot loaded, o r the  load ing  was n o t begun 
u n t il th e  2nd Dec. Some o f the  pe riod  o f de lay 
between th e  2 5 th  N o v . and the  2nd Dec. was 
occasioned b y  bad weather, and the  ob liga 
tions o f the  charterers to  load , w h ich  otherw ise 
" ere absolute in  th e  sense th a t  a fixed  t im e  o r 
m te  fo r  lo ad ing  was p rov ided  fo r, were qua lified  
uy the  words “  w eather p e rm itt in g ,”  and the 
Umpire has deducted, in  an y  v ie w  on the  
m ate ria l p o in t and the  m a te ria l ca lcu la tion , 
tbe pe riod  when tim e  was lo s t between the 
“ 5 th  N o v . and the  2nd  Dec. b y  bad w eather. 
B « t fro m  and a fte r  the  25 th  N o v . th e  D ora  was 
m B a to um  again and was ready to  load . The 
Uelay occasioned otherw ise th a n  b y  bad 
Weather d u rin g  th a t  period seems to  have been 
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caused b y  a m isunders tand ing  as between some 
a u th o r ity  a t Moscow and the .loca l au tho ritie s .

N o w  there  are ob v io us ly  tw ro periods as to  
w h ich  d iffe re n t considerations m ay  ap p ly . 
The f irs t period  is the  8th  N o v . to  the  25 th  
N o v . when the  D ora  was e ith e r under orders 
to  leave Russian waters o r was a c tu a lly  aw ay 
fro m  Russian w aters. The o th e r period is a fte r  
she had a rrive d  back, when th is  in terfe rence 
w ith  her m ovem ents had been rem oved and 
she was a llow ed back in to  the  p o rt and was 
allow ed to  s ta y  there .

The a rgum ent before the  um p ire  seems to  
have take n  a ra th e r d iffe re n t course fro m  the 
course th a t  i t  has take n  before me. The po in ts  
take n  as s ta ted  b y  M r. La ng to n  to  me and 
accepted b y  the  o th e r side on beha lf o f the 
charterers seem to  have been th ree fo ld  : 
F irs t ly ,  th a t  w h a t happened was a re s tra in t o f 
princes, and th a t  the  charterers were pro tected 
b y  an excep tion  o f re s tra in t o f princes fro m  the  
re sp o n s ib ility  fo r  de lay caused by  the  opera tion  
o f th a t  clause. The second p o in t was th a t  i t  
was im p lie d  in  a c o n tra c t such as th is  th a t  
perform ance should be la w fu l and th a t  in  the 
circum stances the  perform ance o f th is  con tra c t 
was ille g a l and u n la w fu l b y  the  la w  o f the  
c o u n try  where the  perform ance was due. He 
c ited  in  sup po rt o f th a t  con ten tion  the  recent 
case o f R a lli Brothers v . Com pania N av ie ra  Sota 
y  A zn a r  (123 L . T . Rep. 375 ; (1920) 2 K .  B . 
287). The th ir d  p o in t was th a t  a t a ll events 
th e  sh ip  was n o t ly in g  a t the  p o r t d u rin g  r  
considerable p a r t o f the  tim e  w h ich  is in  
d ispu te , and th a t  n o t being the re  i t  cou ld  no t 
be cla im ed on beha lf o f the  shipowners th a t 
lay-days w o u ld  coun t. The th ir d  p o in t seems 
to  have become ra th e r obscured in  the  subse
quen t consideration o f the  case, p a r t ly  I  th in k  
because i t  w o u ld  have been d iff ic u lt  to  prove o r 
sup po rt the  second one as to  i l le g a lity  b u t 
m ore la rg e ly  because w ith  regard to  the  question 
o f re s tra in t o f princes the  shipowners rep lie i. 
w ith  a p o in t w h ich  raised considerable d if f i
c u lty  and was one o f considerable in te rest. 
T hey  set up  the  con ten tion  th a t  the  charterers 
and the person who is said to  have im posed a 
re s tra in t, the  G overnm ent o f Russia, were one 
and the  same person and th a t  you  cou ld  n o t 
re ly  upon a clause w h ich  you  p u t in to  opera tion  
you rse lf. There fore the  hearing o f the  case, 
as is fra n k ly  borne o u t b y  th e  s ta tem ent o f 
M r. L a n g to n  as to  w h a t happened and is more 
c le a rly  evidenced, i f  possible, b y  the  find in g  o f 
th e  um p ire  in  pa r. 16 o f the  case, seems to  have 
been a lm ost, i f  n o t e n tire ly , lim ite d  to  the 
question  o f th e  opera tion  o f th e  exceptions 
clause and the  m erits  o r v a l id i ty  o f the  rep lica 
t io n  to  th e  plea on th a t  p o in t set o u t b y  the  
charte rers. P a r. 16 o f the  case is as fo llow s : 
“  I  am  o f op in ion  th a t  the  la y  hours ran con
tin u o u s ly  fro m  2 p .m . on the  8th  N o v . and 
th a t  none o f the  exceptions applies to  excuse 
the  charterers fro m  l ia b i l i t y  fo r  the  delays 
caused b y  the  acts o f the  Russian G ove rnm en t. 
O n th is  basis the  charterers are liab le  fo r 
tw e n ty -fo u r  days n ine hours dem urrage o r a 
sum  o f 31681. 15s.”

Ca n t ie r e  N a v a l e  T r ie s t in a  v . H a n d e l s v e r t r e t u n g  d e r  R u sse , & c .
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T h a t being so the  th ree po in ts  have been 
raised again before me, and I  w ish  to  m ake i t  
p la in  th a t  n o th in g  has happened on the  hearing 
o f th is  case w h ich  makes an y  o f these po in ts  
m ore o r less open th a n  th e y  were when the  
case came to  me. T hey  have a ll been ta ke n  b y  
the  charterers.

M r. L a n g to n  corrects me b y  saying th a t  he 
d id  n o t m ake th e  p o in t th a t  the  vessel was n o t 
present a t the  p o r t.  T h a t is a m a tte r w h ich  
m ay be u n fo rtu n a te  because I  am  going to  
base m y  decision on th a t  p o in t on the  ground 
th a t  I  th in k  th a t  th a t  p o in t is apparent on the  
face o f the  case and is in vo lve d  in  th e  questions : 
“  W he th e r on the  tru e  cons truc tion  o f the  
c h a rte r-p a rty  and on the  facts s ta ted  herein 
m y  aw ard ” — th a t  is the  aw ard  o f the  um p ire—  
“  is r ig h t . ”  I  confess I  th o u g h t th a t  th a t  was 
w h a t M r. L a n g to n  was re fe rring  to  when he 
said th a t  he quoted the  case o f A u s tin  F r ia rs  
Steamship (7 Asp. M ar. L a w  Cas. 503 ; 71 L . T . 
R ep. 27). T h a t p ro b a b ly  was because I  had 
n o t th a t  case before me w hen counsel was 
c it in g  i t  to  me. Those th ree  po in ts  were 
there fore e ith e r take n  before the  um p ire  o r 
appear upon the  face o f the  aw ard, and I  
have to  consider w h a t m y  decision is w ith  
regard to  them .

W ith  regard to  the  p o in t as to  the  re s tra in t 
o f princes— w hethe r th a t  exception  is o r is n o t 
one th a t  is ava ilab le  on beha lf o f  th e  cha r
terers, I  do n o t propose to  decide th a t  p o in t, 
because fo r  o th e r reasons I  th in k  th a t  the  cha r
terers are e n tit le d  to  succeed to  the  same 
e x te n t as th e y  w o u ld  succeed i f  the  clause were 
m u tu a l. I  o n ly  say th a t  th a t  p o in t has been 
argued before me. The p rin c ip le  is clear. I t  is 
la id  dow n in  the  decision o f the  Aktieselskabet 
General Gordon v . The Cape Copper Company 
L im ite d  (26 Com. Cas. 289). (2) The p rinc ip le
is th a t  in  each case in  considering w hethe r an 
exception  such as th is  enures fo r the  benefit 
o f one p a r ty  o n ly  o r fo r  b o th  parties, the  
question depends upon th e  cons truc tion  o f the  
c h a rte r-p a rty . I  o n ly  fu r th e r  ven tu re  to  
express an op in ion  th a t  on the  whole th e  in 
c lin a tio n  o f m y  m in d  is a t present to  th in k ,  fo r  
the  reasons advanced b y  M r. R aeburn , pa r
t ic u la r ly  the  presence o f o the r clauses dealing 
w ith  the  ob lig a tio n  to  un load, th a t  i f  m y  
decision on th is  p o in t was necessary i t  w ou ld  
n o t be in  fa v o u r o f the  charterers, b u t w o u ld  
be in  fa v o u r o f the shipowners.

B u t  there  is another p o in t w h ich  I  confess 
seems to  me to  be conclusive against the  
con ten tion  o f the  shipowners. Between the 
8th  N o v . and the  25 th  N o v . the  sh ip  was n o t 
a t the  p o r t.  She was n o t a t th e  p o r t b y  reason 
o f the  cause w h ich  the  um p ire  finds. T h a t 
cause, su m m a rily  sta ted , was th a t  au tho rities  
who were pow erfu l in  th e  p o r t and whose orders 
w ou ld  be enforced sent her aw ay and she w ent. 
She d id  n o t go aw ay as has been suggested in  
a rgum ent b y  M r. R aeburn , because the  char
terers cou ld  n o t load and th a t  she m ig h t as 
w e ll be somewhere else. She w en t aw ay be
cause she had to  go aw ay. Counsel on beha lf 
o f  the  charterers c ited  as p a rt o f his argum ent

[A p p -

the  words o f au tho ritie s , h a p p ily  s t i l l  liv ing* 
as reported  in  a r t .  129 o f S c ru tton  on Charter- 
pa rties. The words re la tin g  to  dem urrage ar® 
as fo llow s : “ I f  the  sh ip  has to  be removed 
fro m  the  p o r t,  o r becomes u n f it  fo r  load ing  ° r 
d ischarg ing, e.g., b y  reason o f co llis ion , the 
pe riod  o f such rem ova l o r unfitness w il l  be cu 
o u t fro m  th e  pe riod  o f dem urrage.”  The f irs 
observa tion  is th a t  th is  passage is d irected to  a 
dem urrage period, b u t I  th in k  it. is clear tha  
the  a rgum ent is the  same, and the  conclusion 
m ust be th e  same, i f  i t  is n o t a fo r t io r i,  vcit. 
regard to  the  pe riod  o f la y  days. The secon 
observa tion  is th a t  the  a u th o r ity  c ited  fo r  tha  
p ro po s ition  is Tyne and B ly th  S h ipp ing  Com 
p a ny  v . Leech (1900) 2 Q. B . 12) and tha  
the  decision in  th a t  case is on some othe 
m a tte r, and th a t  so fa r  as the  p ropos ition  )S 
concerned i t  is founded, i f  a t a ll on th a t  case* 
on the  fa c t th a t  counsel fo r  the  sh ip  d id  n ° 
ven tu re  o r care to  c la im  in  respect o f a perio 
in  w h ich  the  vessel was absent fro m  the  p ° r ' 
Therefore I  th in k  th e  p ropos ition  m ust res 
and stand o r fa ll on its  ow n m erits . I  confess 
th a t  in  m y  v ie w  i t  is sound and w hateve r e 
the  cause the  owners o f a sh ip  whose ship 
n o t a t a p o r t b u t  w h ich  goes aw ay from  a P° 
canno t d u rin g  th a t  period say th a t  the  lay-da>s 
can count. There m ay  be exceptions to  tha  • 
as fo r  exam ple, i f  the  facts were such as 
R aeburn  p u t,  a dec la ra tion  o f the  chartere 
th a t  th e y  w ill n o t o r canno t load , and then  t  
reso rt o f a sh ip  to  some o th e r place as a con 
ven ien t place o f w a itin g . T h a t is one m a tte  • 
B u t ,  speaking genera lly, the  coun ting  0  ̂
la y-days invo lves the  sh ip ’s ly in g  a t the  p o rt a 
w h ich  the  lay-days are to  coun t and a t vrhic 
the  load ing  is to  be done. In  the  present case^ 
th ro u g h  no breach o f con tra c t on the  p a rt 
the  shipowners, b u t b y  a m is fo rtune  w h ich  rva j  
c e rta in ly  as regards the  shipowners, covere 
and excused b y  the  exceptions clause, the  s 
had to  go aw ay fro m  the  p o rt. In  m y  j u ^  
m en t d u rin g  th a t  period the  lay-days do 11 
and cannot coun t fo r  the  bene fit o f the  owne 
o f the  D ora. , r

T h a t be ing m y  decision i t  is unnecessary 1 
me to  decide the  o th e r p o in t th a t  was taken  ^  
to  the  im p lic a tio n  o f the  te rm  th a t  the  v 
terers should be excused, o r th a t  e ith e r p a f 
should be excused i f  th ro u g h  the  op e ra ti- 
o f the  la w  o f the  land  the  perform ance o f 
con tra c t was n o t possible. I  say i t  is . 
necessary to  decide th a t  p o in t fo r  th is  reaso ^  
In  m y  ju d g m e n t there are no facts found 
the  case w h ich  w ou ld  c a rry  the  m a tte r  f in  j  
in  t im e  th a n  I  have on the  g round whic 
have ju s t  decided, and la s tly ,  and m ore 1 
p o rta n t, the re  are no facts found  in  th is  c' ^
w h ich  are necessary fo r  the  de te rm ina tion  
th e  question w hethe r in  la w  in  the  c irca e 
stances o f th is  case such a con tra c t shorn ^  
im p lie d  o r such an il le g a lity  was in  existed ^ 
There is no fin d in g  as to  w hethe r the  acts f  
doings o f the  various au th o ritie s , whe 
cen tra l o r loca l, were capric ious o r were l aV'r . 
o r b y  w h a t la w  o r r ig h t  th e y  were do 
w hethe r th e y  were m ere ly  te m p o ra ry , as " °
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ra th e r appear to  be the  case, o r w hethe r th e y  
Were fina l and continuous, a t an y  ra te  u n t il 
revoked o r u n t il the  la w  were a lte red.

In  these circum stances I  feel m yse lf qu ite  
unable to  em bark on the  d if f ic u lt  question 
w h ich  has been adum bra ted  before me ra th e r 
th a n  fu l ly  argued, on th is  p o in t o f the  question 
o f fo re ign  la w  w h ich  was fu l ly  discussed in  the  
■case o f R a lli Brothers  v . Com pania N aviera  Sota 
o f A z n a r (u b i sup.) to  w h ich  I  have a lready 
re ferred, and in  a g reat num ber o f o ther 
au tho ritie s  w h ich , i f  th e y  have to  be con
sidered again, as I  th in k  is h ig h ly  possible, had 
c e rta in ly  b e tte r be considered in  a case where 
th e ir  consideration is necessary fo r  th e  decision 
o f the  case. H a v in g  regard to  th e  sta te o f the  
A u tho ritie s  I  th in k  i t  is probable th a t  th e y  w ill 
have to  be considered in  a c o u rt h igher th a n  
th is  one.

The effect o f th a t  is th a t  I  say the  aw ard  is 
co rrec t on the  tru e  cons truc tion  o f th e  cha rte r- 
p a r ty  and on the  facts s ta ted  the re in  so fa r  as 
! t  awards dem urrage fo r  th ree davs fo u r hours, 
h u t in co rrec t in  so fa r  as i t  awards o ther o r 
fu r th e r dem urrage.

The shipowners appealed.

Raeburn, K .C . and S in c la ir  Johnston  fo r  the  
■appellants.

Claughton Scott, K .C . and Langton  fo r  the  
r espondents.

The a rgum ents and th e  au th o ritie s  c ited  are 
fu l ly  dea lt w ith  th e  ju dg m en ts  o f the  cou rt.

Cur. adv. vult.

M a rch  2 .— The fo llo w in g  ju dg m en ts  were 
de livered :

S ir E r n e s t  P o l l o c k , M .R .— T h is  is an 
appeal fro m  a ju d g m e n t o f Roche, J . g iven on 
fh e  8th  Dec. on a special case s ta ted  b y  the  
Umpire in  an a rb itra t io n , M r. Leek, K .C . 
The c la im  is b y  shipowners fo r  dem urrage 
Under a c h a rte r-p a rty  da ted  th e  16 th  O ct. 
1921, b y  w h ich  the  I ta l ia n  ta n k  steam er Dora  
belonging to  th e  C antiere N ava le  T rie s tin a  
w as cha rte red to  th e  respondents to  th is  
appeal. The um p ire  he ld  th e  respondents 
hable fo r  dem urrage fo r  tw e n ty -fo u r  days 
nine hours o r in  te rm s o f m oney 8168/. 15s. 
Subject to  th e  question  fo r  the  c o u rt w h a t is 
f ile  tru e  co n s tru c tio n  o f th e  c h a rte r-p a rty  in  
Relation to  the  fac ts  s ta ted  b y  th e  um p ire . 
Roche, J . he ld  th a t  th e  respondents were n o t 
{•able to  pa y  th e  above sum to  th e  appe llan ts  
ou t were o n ly  lia b le  fo r  411/. 13s. Id . The 
uwners appeal c la im in g  th a t  th e  aw ard  in  th e ir  
favo u r fo r  3168/. 15s. sha ll s tand  and the  
charterers cross appeal c la im in g  th a t  th e y  are 
? ° t  liab le  fo r  a n y  sum fo r  dem urrage. I t  is 
im p o rta n t to  re fe r to  ce rta in  clauses o f the  
c h a rte r-p a rty  and to  g ive a sho rt sum m a ry  o f 
he re le va n t fac ts  s ta ted  in  th e  special case.

O f the  c h a rte r-p a rty  I  am  go ing to  read one 
m  tw o  clauses. Clause 5 is as fo llow s : “  Twc 
hundred and six teen ru n n in g  hours (Sundays 
ahd ho lidays excepted), w eathe r p e rm ittin g , 
h a ll be a llow ed th e  charte rers fo r  lo ad ing  and

discharg ing, the  charterers ha v in g  th e  r ig h t  o f 
load ing  and d ischarg ing d u rin g  th e  n ig h t, 
pa y in g  a ll e x tra  expenses. (7) The la y in g  days 
sha ll commence fro m  th e  t im e  th e  steam er is 
ready to  receive o r discharge he r cargo, the  
cap ta in  g iv in g  s ix  hours ’ no tice  to  the  cha r
te re rs ’ agents, b e rth  o r no b e rth .”

Clause 8 p rov ides th a t  dem urrage sha ll be 
payab le a t the  ra te  o f 130/. pe r ru n n in g  day. 
Clause 9 con ta ins exceptions th e  ac t o f God, 
pe rils  o f the  sea, arrest and re s tra in t o f princes, 
ru le rs , and people, and so on.

N o w  th e  aw ard  finds ce rta in  facts. [H is  
Lo rd sh ip  s ta ted  the  facts and proceeded.]

The question  the re fo re  is w he the r th e  um p ire  
was correct in  h is v ie w  th a t  th e  la y  days began 
on the  8th  N o v . and ran  co n tinu ou s ly  and th a t  
none o f the  exceptions a p p ly  to  excuse the  
charterers fro m  lia b i l i t y .  I n  m y  ju d g m e n t 
and sub ject to  w h a t I  am  go ing to  say he rea fte r 
th a t  v ie w  is correct.

The c o n tra c t con ta ined  in  th e  c h a rte r-p a rty  
is absolute. I t  con ta ins th e  phrase : “  The
la y in g  days sha ll commence fro m  th e  tim e  the 
steam er is ready to  receive o r discharge her 
cargo— b e rth  o r no b e rth .”  Hence the  v ic iss i
tudes w h ich  are incu rred  are p r im d  fac ie  
deemed to  be a t th e  cost o f th e  charterers. 
M r. R aeburn  c ited  th ree  cases w h ich  establish, 
i f  cases are needed to  establish, such a p r in c ip le  : 
(T h iis  v .  Byers, 3 Asp. M ar. L a w  Cas. 147 ; 34 
L .  T . R ep. 526 ; 1 Q. B . D iv . 244 ; Budgett and  
Co. v . B in n in g to n  and Co., 6 Asp. M ar. La w  
Cas. 592 ; 63 L .  T . R ep. 742 ; (1891) 1 K .  B . 
35 ; and  W illia m  A lexander and Sons v . Aktiese l- 
skabet Dam pskibet Hansa, 14 Asp. M ar. L a w  
Cas. 493 ; 122 L . T . R ep. 1 ; (1920) A . C. 88). 
The l ia b i l i t y  gene ra lly  is s ta ted the re  firs t o f 
a l l b y  L o rd  F in la y . T h a t is to  say, th e  c h a r
te re r “  is answerable fo r  non-perform ance o f 
th e  engagem ent i f  he has agreed to  load o r 
un load  w ith in  a fixed  pe riod  o f t im e  w ha teve r 
th e  na tu re  o f th e  im ped im en ts  “  unless th e y  
are covered b y  exceptions in  th e  cha rte r- 
p a r ty  o r arise th ro u g h  th e  fa u lt  o f  th e  sh ip 
ow ner o r those fo r  w hom  he is responsible ; ”  
and L o rd  Shaw, q u o tin g  a passage fo r  L o rd  
Selborne in  Postlethwaite v . Freeland  (4 Asp. 
M ar. L a w  Cas. 302 ; 42 L .  T . R ep. 845 ; 5 A pp . 
Cas. 519 ; (1920) A . C., a t pp . 97, 98) sa ys : 
“  I f  b y  th e  te rm s o f  th e  c h a rte r-p a rty  he (the 
cha rte re r) has agreed to  discharge i t  w ith in  a 
fixed  pe riod  o f t im e  th a t  is an absolute and 
u n co n d itio n a l engagem ent fo r  th e  non -pe r
form ance o f w h ich  he is answerable w hateve r 
m ay  be th e  na tu re  o f th e  im ped im en ts  w h ich  
p re ven t the m  fro m  pe rfo rm in g  i t  and w h ich  
cause th e  sh ip  to  be de ta ined beyond the  t im e  
s tip u la te d .”  I t  is c lear th a t  the  onus lies on 
th e  cha rte re r to  ge t r id  o f th a t  l ia b i l i t y  w h ich  
cou ld have been p rov ided  fo r  in  th e  exceptions. 
Roche, J . he ld  th a t  th e  words w h ich  are found  
in  th e  w e ll-k n o w n  book b y  S c ru tton , L .J .  on 
C harte r-parties  and B ills  o f L a d in g  11 th  e d it., 
a r t .  129, can be used here to  excuse the 
cha rte re r in  respect o f th e  pe riod  o f t im e  d u rin g  
w h ich  the  vessel has le f t  B a to um  and was a t 
C onstan tinop le . The words in  th e  te x t  are :
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“  I f  the  sh ip  has to  be rem oved fro m  the  p o rt 
o r becomes u n f it  fo r  lo ad ing  o r d ischarg ing, 
e.g., b y  reason o f a co llis ion  th e  pe riod  o f such 
rem ova l o r un fitness w i l l  be c u t o u t fro m  the  
pe riod  o f dem urrage.”  A n d  fo r  th a t  p ro po s ition  
Tyne and B ly th  S h ip p in g  Company v . Leech, 
H a rriso n , and Forwood  (1900) 2 Q. B . 12) is 
c ited . I t  is n o t suggested th a t  th a t  case is a 
decision to  th a t  e ffect. W h a t is po in te d  o u t 
is th a t  in  th a t  case a dem and was n o t made 
fo r  dem urrage d u rin g  days w h ich  th e  vessel 
was absent fro m  the  p o r t o f load ing , th a t  absence 
be ing due to  a co llis ion  w h ich  she had suffered, 
and, as I  understand i t ,  i t  is said th a t  a tt itu d e  
was adop ted in  th a t  case because b y  acquies
cence between the  pa rties  you  m ay  derive some 
a u th o r ity  fo r  th e  p ro po s ition  th a t  where the  
absence o f  th e  vessel d u r in g  p a rt o f the  la y  
days has occurred th ro u g h  some outside and 
extraneous cause dem urrage ou gh t n o t to  be 
charged as against the  cha rte re r. Roche, J . 
in  his ju d g m e n t re fe rring  to  th a t  case says o f 
i t  : “  The second observa tion  th a t  I  desire to  
m ake is th a t  the  a u th o r ity  c ite d  fo r  th a t  p ro po 
s it io n — nam e ly  Tyne and B ly th  S h ipp ing  Com
p a ny  v . Leech (sup.) is a decision on some o the r 
m a tte r  and th a t  so fa r  as the  p ro po s ition  la id  
dow n in  th e  te x t-b o o k  is concerned i t  is founded 
i f  a t a ll on th e  case on the  fa c t and counsel fo r  
th e  shipowners d id  n o t ven tu re  o r care to  
c la im  dem urrage in  respect o f a period in  w h ich  
the  vessel was absent fro m  th e  p o rt. There fore 
I  th in k  the  p ro po s ition  m us t rest and s tand o r 
fa ll on its  ow n m erits . In  m y  op in ion  the  
p ro po s ition  is sound, and th a t  the  owners o f a 
sh ip  w ha teve r be th e  cause goes aw ay fro m  the 
p o r t where she is to  be loaded before she is 
loaded canno t d u rin g  pe riod  o f her absence 
fro m  th e  p o r t  say th a t  th e  la y  days can c o u n t.”  
N ow  th a t  s ta tem en t embodies a v e ry  w ide 
p ro po s ition  indeed. Roche, J . in v ite s  accept
ance o f the  p ro po s ition  on the  g round  th a t  i t  
rests on its  ow n m erits . P ersona lly  w ith o u t 
some de fin ite  a u th o r ity  b in d in g  on th is  co u rt I  
cou ld n o t accept so w ide a p ro po s ition , a 
p ro po s ition  fo r  w h ich , so fa r  as I  can discover, 
the re  is in  fa c t no absolute a u th o r ity ,  and the  
p ro po s ition  is one w h ich  appears to  me to  ru n  
coun te r to  th e  general ru le  o f la w  w h ich  I  have 
repeated in  th e  passages w h ich  I  have read 
fro m  the  case w h ich  was before th e  House o f 
Lo rds , W illia m  A lexander and Sons v . Aktiesels- 
kabet Dam pskibet H ansa (sup.). I t  appears 
to  me there fore  th a t  th e  ju d g m e n t o f Roche, J . 
w h ich  is based on the  acceptance o f th a t  
p ro po s ition  canno t s tand.

B u t M r. C laughton S cott said th a t  a p a rt 
fro m  th a t  g round  on w h ich  Roche, J . gave his 
ju d g m e n t he can excuse th e  charterers from  
l ia b i l i t y  on several grounds. T h is  f irs t was, he 
said th a t  th e  vessel was n o t in  fa c t a ready 
ship. T h a t is to  say, a lth ou gh  she had reported 
a t B a toum  and had g iven no tice  th a t  she was 
ready to  load , a no tice  w h ich  a t th e  end o f s ix  
hours exp ired and in tro du ced  a corresponding 
l ia b i l i t y ,  th a t  h a v in g  regard to  th e  d ifficu ltie s  
w h ich  began on o r a b o u t tw o  o ’c lock on the  
8 th  N o v . i t  can no t be said th a t  the  D ora  was

a ready  ship. N o w  we have to  ta ke  the  facts 
as fou nd  b y  th e  um p ire . H e  has in tended to  
f in d  th a t  th e  la y  hours under the  cha rte r-pa rty  
began to  ru n  fro m  2 p .m . on the  8th  N o v . 1° 
effect th a t  means he he ld  the  vessel was a 
ready sh ip  a t 8 a .m . on th a t  day , and i t  appears 
to  me th a t  we are bound b y  th a t  fin d in g . R 
is a m a tte r o f o p in ion  as m ay  be contended 
fro m  the  s ta tem ent made under pa r. 16 : “ I  
am  o f op in io n  th a t  th e  la y  hours commenced 
a t 2 p .m . on th e  8th  N o v .”  Then  I  th in k  th a t 
in  la w  the  um p ire  was r ig h t,  and i t  appears to 
me th a t  the  po s itio n  o f th e  Dora  is, i f  not 
governed b y , w e ll il lu s tra te d  by , Armenient 
A d o lf Deppe v . John Robinson and Co. (lA  
Asp. M ar. L a w  Cas. 8 4 ; 116 L .  T . R ep. 664 ;
(1917) 2 K .  B . 204). In  the  case where 
the re  was a te rm  eq u iva le n t to  th is , nam ely > 
th a t  she was under an absolute l ia b i l i t y ’ 
b e rth  o r no b e rth , w hen she had reached the 
place, th a t  she should be im m e d ia te ly  made 
ready  as soon as she cou ld  go alongside, i t  waS 
he ld  th a t  la y  days com m enced to  ru n . H av ing  
regard to  th e  find ings  in  th e  aw ard  and th e 
law  app licab le  to  these find ings i t  appears to 
me th a t  the  um p ire  was r ig h t  in  ho ld in g  th a t 
th e  la y  hours began as fro m  2 p .m . on the 
8th  N ov.

The n e x t p o in t is th a t  th e  exception  clause, 
ac t o f God, re s tra in t o f princes, & c., apphe* 
m u tu a lly  fo r  the  bene fit o f shipowners and 
charterers, and inasm uch as w h a t prevented 
th e  D ora  fro m  load ing  was a re s tra in t o f ru ler* 
and people the  charterers are e n tit le d  to  rely 
on th a t  clause. In  sup po rt o f th a t  ou r a tten 
t io n  has been ca lled to  th ree  cases— Barrie  ̂V' 
P eruv ian  Corporation  (1896, 2 Com . Cas. 50)- 
T h a t was a decision o f M a tth e w , J . and a 
decision o f B ig lia m , J . in  Newm an and t  
Steamship Company v . B r it is h  and So>lt 
Am erican Steamship Company (9 A sp. M ar' 
L a w  Cas. 351 ; 87 L . T . R ep. 614 ; (1903) 1
K .  B . 262), where B ig ha m , J . re lu c ta n tly  
fo llow ed a decision o f M a tth e w , J . Now  
regard to  these tw o  cases i t  is p la in  tha 
th e y  are based on th e  fa c t tn a t  the  exceptin ’1 
clause was a v e ry  p a rtic u la r one, no t w ha 
m ig h t be ca lled the  m ore o rd in a ry  fo rm , and 
canno t a p p ly  th e  reasoning o f these ca$e-, 
to  establish th e  fa c t th a t  clause 9 o f the  preset 
c h a rte r-p a rty  is a m u tu a l clause. The th ’ r̂  
case re ferred to  was Aktieselskabet Genet 
Gordon v . Cape Copper Company (26 Com. f aS' 
289). The head no te  o f th a t  case ru n s  a 
fo llow s : “  In  dec id ing w hethe r a partiem® 
pro v is io n  in  an exceptions clause in  a charts  ̂  
p a r ty  applies in  fa vo u r o f b o th  shipowner 
cha rte re r, o r applies o n ly  in  fa v o u r o f one  
o th e r p a r ty  to  th e  exclusion o f th e  o t*ieof  
regard m us t be had to  th e  exact w o rd in g  
the  clause in  question and to  the  construct’ 
o f th e  c h a rte r-p a rty  as a w hole, and no ass’* 
ance can be ob ta ined  fro m  th e  decisions o f o tP r 
cases unless th e  circum stances in  those o t 1 
cases were su b s ta n tia lly  id e n tic a l.”

T h a t decision is b in d in g  on us, and i t  apPL‘ 
to  la y  dow n, i f  i t  was necessary to  lav  ^ ° " jSt 
th e  ru le  th a t  in  a l l these cases one h>
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Jook a t th e  p a rtic u la r clause w h ich  has to  
be construed, and th a t  l i t t le  assistance is 

be found  fro m  o th e r clauses w h ich  m ay 
nave been construed otherw ise. I  come 
back, the re fo re , to  lo ok  a t th is  clause 
d'Self. I  do n o t th in k ,  as I  have said, i t  is 
covered b y  o r th a t  a n y  assistance is to  be 
derived fro m  B a rr ie  v . P eruv ian  Corporation  
(2 Com. Cas. 50) o r Newm an and  Dale Steam- 
snip Company v . B r it is h  and South Am erican  
Steamship Company (9 Asp. M ar. L a w  Cas. 
d o t ; 87 L . T . R ep. 614 ; (1903) 1 K .  B . 

b2), and lo o k in g  a t the  clause its e lf  I  come 
0 the  conclusion i t  enured fo r  the  bene fit 

° f  th e  shipowners o n ly  and n o t fo r  the  bene fit 
th  ^ le charterers. I  do n o t th in k ,  there fore, 
!‘a t th e  charterers are excused b y  v ir tu e  o f 

the exceptions o f clause 9. Then M r. C laughton 
c o tt said th a t  in  th is  case b o th  parties were 

re a lly  p reven ted  b y  vis m ajor, so th a t  n e ithe r 
P a rty  cou ld  com ple te the  con tra c t, th a t  the  
action  o f the  Russian G overnm en t in  sending 
he vessel aw ay fro m  B a to um  was such an 

ove rrid ing  a c t as to  render th e  l ia b i l i t y  o f the  
charterers fa r  d iffe re n t fro m  w h a t i t  was ever 
^ tended  to  be, e ith e r b y  the  express te rm s o f 
he c h a rte r-p a rtv  o r term s w h ich  m ust be 

Jhiplied. F o r th a t  he quoted F o rd  v . Cotesworth 
(d M ar. L a w  Cas. (O.S.) 109; 19 L . T . Rep. 

d4 ; L .  R ep. 5 Q. B . 544) and Cunningham  v . 
v u n n  (3 A sp. M a r L a w  Cas 595 . 38 L  T  Rep

I  ; 3 C. P . D iv . 443). I  th in k  i t  im p o rta n t to  
ay a w o rd  o r tw o  ab ou t these tw o  cases. F o rd  

j !'Cotesworth was a case in  w h ich  the re  was a 
U n cu lty  in  th e  vessel g e ttin g  to  her destina- 
on in  consequence o f a possible v is it  o f  the  

¡ I ^ n is h  F lee t to  th e  fo r t  o f  Callas. I t  is 
P o rta n t to  observe th a t  in  th a t  case there  

as no pos itive  un de rta k ing  to  load o r dis- 
arge cargo in  a g iven num ber o f days, and 
e a p p lica tio n  there made o f v is  m a jo r to  
c - *  de lay is expressly s ta ted b y  M a rt in , B .

afJlJhcable because the re  was no pos itive  
de rta k in g  to  load o r discharge in  a g iven 

t)(1|,r i*,er day g- B -v  b is express words he does 
. in te n d  to  a lte r the  general l ia b i l i t y  as I  
¡s Ve s ta ted i t .  H e  says : “  In  th is  case there 
def n Iy  an im p lie d  con tra c t on th e  p a r t o f the  

« ^ a n ts ,  fo r  the re  is no pos itive  con tra c t 
cas t6Ver ° n  th e ir  Pa r t -”  H a v in g  p u t th is  
itrsr?! -lr ito  th e  ca tegory where the re  is o n ly  an 
j^P h e d  c o n tra c t and no pos itive  un de rta k ing  
hn aPPbed the  ru le  o f vis m ajor. So in  Cunning- 
C0/  '  • hJunn (sup.), w h ich  fo llow s F o rd  v .

(sup.), the re  is again no absolute 
10 . ̂ l il<' t , and the  basis o f the  decision appears 
(,j' , ave been th a t  bo th  pa rties  were conscious 

. b® fa c t th a t  th e  vessel, i f  she to o k  as dead 
ail J=bt m u n itio n s  o f w a r, w o u ld  have a d if f ic u lty  
fc, ' Possibly an o v e r-r id in g  d if f ic u lty ,  in  
^  ering- a Spanish p o rt. T h a t know ledge, 
t 0 know ledge on the  p a r t o f b o th  parties 
in be co n tra c t, i t  was possible to  im p ly  a te rm  
l;ai  be con tra c t under w h ich  the re  should be no 
be0. y  b  th is  d if f ic u lty  know n  to  b o th  sides 
bvo 116 v ita l to  the  enterprise. In  effect the  
paR .eases am o un t to  th is , th a t  where bo th

n e ithe r p a r ty  is ready to  pe rfo rm  his con tra c t, 
the n  n e ithe r p a r ty  can sue the  o ther, th a t  is, in  
a case where there is no absolute con tra c t on the  
p a r t o f th e  cha rte re r, and in  a case where the  
te rm  w h ich  has to  be considered is a t best one 
o f im p lic a tio n  on ly .

These cases stand, b u t i t  is n o t to  be fo r 
go tten  th a t  the re  are tw o  w e ll-kn ow n  older 
cases, B lig h t v . Page (1801, 3 Bos. &  P . 295n) 
and  B arke r v . Hodgson (1814, 3 M . &  S. 267). In  
b o th  o f these cases th e  charte rer, who had 
entered in to  an absolute con tra c t, was he ld to  
be liab le . L o rd  E llenborough  says in  B arker 
v . Hodgson (sup.) : “  Is n o t the  fre ig h te r the  
ad ven tu re r w ho cha lks on the  voyage, and is to  
fu rn ish , a t a l l events, the  sub je c t-m a tte r ou t 
o f w h ich  fre ig h t is to  accrue? The question 
here is on w h ich  side the  b u rth e n  is to  fa ll . ”  
A n d  he comes to  th e  conclusion th a t  the  
con tra c t w h ich  had been entered in to  b y  the  
charterers be ing one in  w h ich  no re lie f was 
g iven b y  the  exceptions on h im  rested the  
l ia b i l i t y  fo r  the  de lay. These tw o  cases, and 
the  cases o f F o rd  v . Cotesworth and Cunningham  
v . D u n n  (sup.), have been said to  stand 
toge the r on the  g round  th a t  in  th e  la s t tw o  
the re  was no absolute con tra c t fo r  a fixed  n u m 
ber o f days fo r  load ing  o r d ischarging, whereas 
the re  was in  th e  tw o  ea rlie r cases. F u rth e r, 
I  canno t fin d  th a t  in  F o rd  v . Cotesworth o r 
Cunningham  v . D u n n , in  th e  a p p lica tio n  o f 
the  do c trine  o f  vis  m ajor, the re  is a general 
do c trine  to  be app lied  w h ich  w ou ld  excuse the  
cha rte re r in  w h a t, a fte r  a ll, is a v ic iss itude o r 
d if f ic u lty  n o t u n lik e ly  to  occur a t a Russian 
p o r t and one w h ich  m ig h t have been foreseen. 
F o r b o th  d u rin g  the  w a r and since th e  w ar 
d ifficu ltie s  a ris ing  fro m  p o r t p ro h ib itio n s  have 
n o t been uncom m on.

N e x t i t  is said b y  M r. C laughton S cott th a t  
the  c o n tra c t became illega l, th a t  the re  was an 
il le g a lity  w h ich  w ou ld  p reven t his c lients from  
c a rry in g  o u t th e ir  d u ty  under the  te rm s o f the  
ch a rte r-p a rty . I t  appears to  me i t  is im p o rta n t 
to  consider the  na tu re  o f these acts w h ich  created 
th e  il le g a lity  on the  fin d in g  and statem ents o f 
facts in  the  aw ard . I t  appears th a t  the re  was a 
som ewhat unce rta in  a tte m p t to  p u t in  force a 
p o r t regu la tion  and i t  is n o t every apparen t 
il le g a lity  w h ich  is to  be so trea ted . In  Em biricos  
v . Sydney R e id  and Co. (12 Asp. M ar. L a w  Cas. 
513; 111 L . T . Rep. 291 ; (1914) 3 K .  B . 45) 
S eru tton , L .J .  said o f a re s tra in t o f princes : 
“ I t  was, in  the  language o f Lush, J . in  Geipel v . 
S m ith  (1 Asp. M ar. La w  Cas. 268 ; 26 L .  T . Rep. 
361 ; L .  R ep. 7 Q. B . 404), lik e ly  to  con tinue  so 
long and so to  d is tu rb  the  com m erce o f m e r
chants as to  defeat and destroy the  ob je c t o f a 
com m ercia l adven tu re  lik e  th is . I f  the re  is such 
a like lih o o d  and p ro b a b ility  the  fa c t th a t  u n 
expected ly  the  re s tra in t is rem oved fo r  a short 
t im e  does n o t in vo lve  th a t  the  parties should 
have foreseen th is  unexpected event and p ro 
ceeded in  th e  perform ance o f an  adven tu re  
w h ich  a t one t im e  seemed hopelessly destroyed.”
In  A ndrew  M i l la r  and Co. v . T ay lo r and Co. 
(114 L . T . R ep. 216 ; (1916) 1 K .  B . 402) i t  was 
he ld th a t  where a p ro h ib it io n  o f e xp o rt had been
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im posed th e  p la in t if f  should have w a ited  a 
reasonable tim e  before rep u d ia tin g  th e  con tra c t 
in  o rder to  see w he the r th is  p ro h ib it io n  was o f 
such a na tu re  as was lik e ly  to  con tinue  and to  
p re ven t th e  agreem ent be ing carried  o u t w ith in  a 
reasonable t im e . I t  appears to  me th a t  the  d if f i
c u lty  w h ich  arose a t B a to um , w h ich  is cla im ed 
to  be an ille g a lity , is one to  w h ich  i t  was n o t 
possible im m e d ia te ly  to  a t t r ib u te  an y  charac
te r is t ic — c e rta in ly  n o t th e  necessary charac
te r is t ic — o f an il le g a lity  and h a v in g  regard to  
th e  cases I  have re ferred to  and a p p ly in g  the  
sort o f tests th a t  ough t to  be app lied  to  see w h a t 
was its  na ture , i t  appears to  me th a t  th e  char 
te re rs  can n o t c la im  th a t  th is  p o r t  reg u la tio n  and 
p ro h ib it io n  made the  c o n tra c t il le g a l o r fru s 
tra te d  i t  o r m ade i t  illeg a l fo r  them  to  con tinue  
th e ir  c o n tra c t in  the  sense th a t  th e y  were d is 
charged fro m  th a t  o b lig a tio n .

The la s t case w h ich  was re lied  on b y  M r. 
C laughton S cott was B a l l i  Brothers v . Com pania  
N a v ie ra  Sota y  A zn a r  (15 Asp. M ar. L a w  
Cas. 33 ; 123 L .  T . R ep . 375 ; (1920) 2 K .  B . 
287). T h a t is a case in  w h ich  i t  was he ld  th a t  
a  p ro h ib it io n , o r  ra th e r a regu la tion , o f the  
Spanish G overnm en t w h ich  p ro v id ed  th a t  
no fre ig h t should be pa id  a t a ra te  in  excess 
o f 875 pesetas per to n  app lied  and made i t  
im possib le and ille g a l to  ca rry  o u t th e  te rm s o f 
th e  c o n tra c t as entered in to . B u t, in  m y  
ju d g m e n t, th a t  case does n o t govern the  present. 
I t  is im p o rta n t to  reca ll th a t  th e  decision re la ted 
t o  a p a r t  o f the  co n tra c t w h ich  was v ita l ly  
a ffected b y  the  la w  o f Spain. B y  th e  con tra c t 
th e  ow ner and consignees o f a cargo were to  pa y  
fre ig h t, one m o ie ty  on th e  a rr iv a l o f th e  ship a t 
Barce lona, th e  o th e r m o ie ty  on th e  discharge 
o f  the  cargo. A n  ac tio n  was b ro u g h t b y  the  
Spanish owners against the  E ng lish  charterers 
where l ia b i l i t y  had been reserved, and L o rd  
Sterndale said : “  I  th in k  th e  clauses as to  place 
o f pa ym en t con s titu te  p a r t o f th e  o b lig a tio n  to  
pa y  and are n o t m ere ly  in s tru c tio n s .”  
W a rr in g to n , L .J .  said : “  There is no absolute 
o b lig a tio n  on th e  p a r t o f the  charterers th a t  th e y  
w il l  themselves pay b u t o n ly  th a t  pa ym en t 
s h a ll be made in  a p a r tic u la r  w a y— nam e ly  b y  
fore igners a t a fo re ign  p o r t. ”  A n d  (1920) 2 K .  B ., 
a t  p . 296) he said : “  I  th in k  i t  m ust be he ld th a t  
i t  was an im p lie d  co n d itio n  o f the  o b lig a tio n  o f 
th e  charterers th a t  th e  con tem pla ted  paym en t 
b y  Spaniards to  Spaniards in  Spain should n o t 
be ille g a l b y  th e  law  o f th a t  c o u n try .”  S cru tton ,
L .J .  said : “  I  accept th e  co n te n tio n  o f  the
shipowners th a t  th e  charterers rem a in  liab le  fo r 
fre ig h t in  sp ite  o f the  p ro v is io n  th a t  h a lf  o f  i t  
was to  be pa id  b y  th e  receivers. B u t  I  th in k  
th e y  rem a in  lia b le  to  pa y  Spanish currency  a t 
the  Spanish p o r t o f discharge to  th e  Spanish 
com pany res ident in  Spa in .”  A n d  he adds th a t  
so to  pa y  i t  fo r  th e  carriage o f goods is ille g a l b y  
th e  la w  o f Spain. T he  c o u rt were considering 
th e  effect o f i l le g a lity  on  th e  to ta l i t y  o f th e  con
tra c t  le f t  to  be pe rfo rm ed . W a rr in g to n  and 
S c ru tto n , L .J J .  were tre a tin g  i t  as th e  c o n tra c t 
a lth o u g h  in  o r ig in  i t  was p a r t  o f a la rge r con
t ra c t  con ta ined in  the  c h a rte r-p a rty . The 
c ita t io n  o f M etrop o litan  W ater B oard  v . D ick ,

K e rr, and Co. (117 L . T . R ep. 766 ; (1918) A -C - 
119) and w h a t is said (1920) 2 K .  B ., a t p. 30 ) 
seems to  p o in t to  th is  v ie w  be ing th e  dom inan 
v ie w  in  th e  m inds o f th e  Lo rds Justices, also t  
b road  decision sta ted  b y  S c ru tton , L .J . ,  '
304, th a t  th a t  p ro po s ition  is to  be confined to  
c o n tra c t th e  m a in  consideration o f w h ich  
fou nd  to  be o r to  become ille g a l. B u t  whethe 
th a t  be th e  tru e  exp la na tio n  o r n o t I  cann 
accept th e  v ie w  th a t  th e  capric ious and un
ce rta in  m anner in  w h ich  a p o r t  reg u la tio n  w 
enforced created an il le g a lity  in  th e  sense r ̂  
fe rred  to  in  th e  cases quoted . S t i l l  less d id  
cause a fru s tra t io n  o f th e  enterprise . Neithe 
can I  h o ld  th a t  R a lli Brothers v . Compan 
N avie ra  Sota y  A zna r (sup.) applies to  th is  cas ■ 
I t  does n o t a lte r  th e  c lear and de fin ite  lia b ility  
o f the  charterers under such a c h a rte r-p a rty  
th is , w h ich  con ta ins a fixed  t im e  fo r  load ing 
d ischarg ing, b e rth  o r no b e rth , to  p a y  dem urrag 
i f  the  la y  hours are exceeded in  a m anner n 
excused b y  o th e r cond itions  o r exceptions o f 
c o n tra c t. The s ta tem ent o f la w  to  w h ich  I  ba 
re ferred in  W illia m  A lexander and Sons j 
Aktieselskabet Dam pskibet H a m a  (sup.) 
rem ains and i t  seems to  m e, fo r  these reaso ^  
th e  charte rers have n o t shown th a t  th e y  a 
excused fro m  th e ir  l ia b i l i t y  to  pa y  to  th e  s P 
owners. W hen  I  have considered th e  vario  
grounds p u t  fo rw a rd  on be ha lf o f the  cha rte r ^  
I  do n o t f in d  an y  w h ich  excuses the m  in  a cha, 
lik e  th is  fro m  th e ir  l ia b i l i t y  to  pa y  when tn  
have fa iled  to  load w ith in  the  t im e  lim ite d  
th e  la y  hours. In  these circum stances i t  sees£,t  
to  m e th a t  Roche, J . ’s ju d g m e n t m ust be * 
aside and th e  appeal a llow ed and ju d g id  . 
entered fo r  th e  appe llan ts  fo r  31681. 15s.

C° A t k i n , L .J .— T h is  is a c la im  fo r d e m u r ra g «  

b ro u g h t b y  th e  owners o f an  I ta lia n  sh ip  aS^*jCji 
th e  de fendan t com pany on a cha rte r b y  w  j  
th e  defendants cha rte red th e  sh ip  to  p r ° c he 
to  B a to um  and the re  load a cargo o f o il- 
ch a rte r was a fixe d  t im e  cha rte r and proM  
fo r  a ra te  o f dem urrage w ith  no re s tr ic t io n  UP 
th e  t im e  d u rin g  w h ich  the  ra te  o f dem ur 
was payab le. The defendants were foun “  
th e  a rb itra to r  to  be an independent e n ti '  
th a t  is to  say, independent o f th e  R u* gre 
G overnm ent, tho ugh  i t  is p la in  th a t  th e y  
v e ry  c losely associated w ith  th e  pe
G overnm ent, and are fo u n d  b y  th e  aw ard . 
in  fa c t con tro lled  b y  th e  Russian Governm 
B u t fo r  th e  purpose o f th is  case we have ary 
th e  m a tte r  as i f  th e  defendants were an ordU 
com m erica l com pany. The f irs t question a 
b y  reason o f  th e  vessel be ing absent 
p o r t  o f B a to u m  fo r  a pe riod  fro m  th e  8th  
u n t i l  th e  25 th  N o v ., and i t  is said th a  d 
absence o f th e  vessel d u rin g  th e  pe riod  p re ' 
th e  la y  days fro m  ru n n in g  fro m  and exp eI 
in  th a t  pe riod . I  th in k ,  so fa r  as th is  
is concerned, i t  m ust be ta ke n  on th e  y  ¿i- 
as fou nd  b y  th e  a rb itra to r ,  th a t  no tice  of r  0p 
ness had  been g iven under th e  charte r-pa - j^ y  
th e  m orn in g  o f th e  8th  N o v ., and  in  fac .^joCK 
had begun to  ru n  somewhere abou t tw o  o 0f 
on  th a t  da te. There fore , fo r  th e  purpo
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th is  case, we are considering a pe riod  in  w h ich  
the  la y  days had begun to  ru n  b u t had n o t 
exp ired before the  sh ip  absented herse lf from  
the p o r t.  She absented herse lf fro m  the  p o r t 
because she was constra ined to  do so b y  a 
d isp lay  o f force on th e  p a r t o f th e  executive  
a u th o r ity  a"t the  p o r t  o f B a to um , and we have 
to  consider th e  defence th a t  is raised as to  the  
il le g a lity  a ris ing  fro m  th e  circum stances under 
wh ich  she was com pelled to  leave. B u t the  
firs t p o in t is a s im ple one and q u ite  independent 
o f il le g a lity . The judge  says th is  in  substance. 
The sh ip  a rrives a t th e  p o r t and  gives her 
no tice  and the  la y  days begin to  ru n , b u t i f  the  
®hip absents herse lf fro m  the  p o rt, th e n  the  la y  
days no longer ru n , because i t  is a con d ition  

th e ir  ru n n in g  th a t  the  sh ip  should be present 
m the  p o r t,  n o t, o f  course, th a t  she should be 
at  th e  b e rth  and in  fa c t load ing , b u t th a t  she 
should in  fa c t be a t the  p o r t.  N o w  th a t  is a 
v ery  sim ple p ro po s ition , and th e  question is 
w hether th a t  is in  accordance w ith  the  law  
p la t in g  to  sh ipp ing  transactions. I t  appears 
to  m e the re  is no a u th o r ity  a t a l l fo r  th e  p ro 
pos ition , and i t  is q u ite  c o n tra ry  to  the  p ro 
positions o f la w  th a t  have been established 
to r a g reat num ber o f years and have the  a u th o r
i t y  o f th e  House o f Lo rds . The judge  bases 
h im se lf upon a s ta tem ent in  a te x t-b o o k  o f 
''m ich  c e rta in ly  I  should be th e  las t person to  
deny th e  a u th o r ity — the  las t e d it io n  o f  S cru tton  
?h C harte r-parties  and B ills  o f L a d in g — and 
?  states th a t  “  i f  th e  sh ip  has to  be rem oved 
torn the  p o r t o r becomes u n f it  fo r  load ing  or 

m scharging, e.g., b y  reason o f a co llis ion , the  
Period o f such rem ova l o r unfitness w i l l  be c u t 
° h t  fro m  the  period o f dem urrage.”  F o r th a t  is 
eited Tyne and B ly th  S h ipp ing  Company v .

H a rriso n , and Forwood  (1900) 2 Q. B . 12). 
t  h a t made its  appearance fo r  the  f irs t t im e  in  
he te x t-b o o k  a fte r  th e  decision o f th a t  case. 
* i th  th e  greatest respect, I  th in k  th a t  case is 

h ° a u th o r ity  a t a l l fo r  the  p roposition , fo r  w h ich  
is c ited . In  th a t  case th e  C ity  o f Newcastle 

pad been charte red to  load a cargo o f ore a t 
° t i  on a fixed  tim e  cha rte r and fixed  t im e  fo r 
em urrage. The vessel a rrive d  on th e  11th 
eb., when th e  la y  days began to  cou n t, and 

en ru n n in g  days fo r  load ing  exp ired on the  
4 th  Feb., b u t no quay b e rth  was ava ilab le , 

p h  the  4 th  M arch , w h ile  ly in g  a t anchor in  
v ° t i  Roads, s t i l l  w a it in g  fo r  a be rth , another 

esse] co llided  w ith  and damaged her, and on 
fi 6 M arch  she proceeded to  C onstan tinople 

^ re p a ir. I f  she had rem ained she w ou ld  have 
P0 '- a be rth  b y  th e  8th  M arch  and com pleted 
«er lo ad ing  b y  the  16 th  M arch . O n th e  19th 

P ril she again a rrive d  a t P o ti, b u t los t he r 
rn  again. The p la in tiffs  c la im ed dem urrage 

y ' " "  th e  24 th  Feb. to  the  4 th  M arch , and fro m  
fif t  A p r i l to  th e  10th  June, a period o f

ty - tw o  days, b u t n o t fo r  the  period when the  
(jf' y ° f  Neivcastle was incapac ita ted  b y  reason 
y, the co llis ion . The defendants a d m itte d  
Ü f i j f i t y  fo r  th e  dem urrage th e y  w ou ld  have been 
ha ^ 6 to  Pay  on the  supposition th a t  she w ou ld  
<} \ e. g ° t  a b e rth  on the  8th  ¡March. The 

c'sion o f the  judge  was th a t  the  p la in tiffs

were e n tit le d  to  recover. H e  he ld  th a t  when 
she re tu rn ed  to  P o ti she again w e n t on dem ur
rage. “  I  th in k  th a t,  a lth ou gh  no c la im  has 
been made on e ith e r side in  respect o f the  period 
d u rin g  w h ich  the  vessel was aw ay a t Con
s tan tinop le , the  pe riod  o f dem urrage was 
resumed w ith o u t a n y  break in  the  c o n tin u ity  
o f th e  o b lig a tio n  w hen she go t back to  P o ti, 
and th a t  i t  lasted fo r  th e  t im e  cla im ed fo r  in  
th is  a c tio n .”  So fa r  fro m  th a t  be ing an 
a u th o r ity  th a t  th e  absence o f th e  ship preven ts 
dem urrage fro m  be ing cla im ed, i t  appears to  me 
to  be a d ire c t a u th o r ity  th a t  in  some cases, a t 
a n y  ra te , the  absence o f the  ship does n o t p re
v e n t dem urrage fro m  be ing cla im ed. The judge 
quotes the  qu ite  fa m ilia r  instance o f a ship 
be ing d rive n  fro m  a p o r t  b y  stress o f w eather, 
be ing ob liged to  ru n  aw ay from  the  p o r t and 
be ing ob liged to  go the re  again. In  these 
circum stances, in  a fixed  tim e  cha rte r, I  should 
have th o u g h t the re  cou ld  be no d o u b t a t a l l 
th a t  dem urrage was payab le on the  p r in c ip le  
fo r  w h ich  the re  is am p le a u th o r ity ,  th a t  in  
such a cha rte r the re  is an absolute ob lig a tio n  on 
th e  cha rte re r to  load the  vessel w ith in  the  tim e  
th a t  is s tipu la te d  fo r  load ing  her, and th a t  
he is n o t excluded fro m  do ing  th a t  b y  a n y  cause 
unless i t  is a cause fo r  w h ich  he has s tipu la te d  
in  a p ro p e rly  d ra w n  exception  fro m  such 
absolute l ia b i l i t y ,  o r unless i t  arises b y  reason 
o f  th e  shipowners’ de fau lt.

I t  re a lly  is h a rd ly  necessary to  c ite  a u th o r i ty  
fo r  i t ,  b u t  the re  happens to  be a v e ry  recent 
a u th o r ity  in  th e  House o f Lo rds in  reference 
to  th e  m a tte r :  (W ill ia m  A lexander and Sons v . 
Aktieselskabet Dam pskibet H ansa (sup.). I t  is 
a S cottish  case. There a vessel was chartered 
to  proceed to  A rchange l and load a cargo o f 
t im b e r and th e re a fte r to  proceed w ith * the  
cargo to  A y r .  The c h a rte r-p a rty  p rov ided  th a t  
th e  cargo was to  be loaded and discharged a t 
th e  ra te  o f n o t less th a n  100 standards per day, 
w he the r b e rth  ava ilab le  o r n o t, “  a lw ays 
p rov ided  th e  steam er can load and discharge a t 
th is  ra te ,”  and th a t,  in  the  event o f  th e  steamer 
be ing de ta ined beyond th e  t im e  s tipu la te d  as 
above fo r  load ing  and d ischarg ing, dem urrage 
should be pa id  a t 701. per day and  p ro  ra ta  
fo r  an y  p a rt the reo f. The ship d u ly  a rrive d  a t 
A y r ,  and i f  the  discharge had been carried 
o u t a t th e  s tip u la te d  ra te  i t  w ou ld  have been 
com pleted in  s ix  and on e -th ird  days, b u t ow ing 
to  a shortage o f la bo u r a t th e  p o r t,  i t  occupied 
th ir te e n  arid one -th ird  days. The shipowner 
c la im ed seven days’ dem urrage.

L o rd  F in la y  said (14 Asp. M ar. L a w  Gas., 
a t p. 494 ; 122 L .  T . R ep. 2 ; (1920) A . C., a t 
p . 94) : “  On th is  appeal a great m an y  cases 
were c ited  la y in g  dow n the  ru le  th a t  i f  
th e  cha rte re r has agreed to  load o r un load 
w ith in  a fixed  pe riod  o f t im e  (as is the  case here, 
fo r  ce rta in  est quod certain reddi potest) he is 
answerable fo r  the  non-perform ance o f th a t 
engagement, w hateve r the  na tu re  o f the  
im ped im ents unless th e y  are covered b y  
exceptions in  the  c h a rte r-p a rty  o r arise th ro u g h  
th e  fa u lt  o f  th e  sn ipow ner o r those fo r  w hom  he 
is responsible. I  am here ad op ting  in  substance-
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th e  language o f S c ru tton , L .J . ,  in  h is w o rk  
upon cha rte r-pa rties  and b ills  o f lad ing , 
a rt.  131 o f th e  au th o ritie s . I  w i l l  m en tion  
o n ly  Budgett and Co. v . B in n in g to n  and Co.
(6 Asp. M ar. L a w  Cas. 59 2 ; 63 L .  T . R ep. 
742 ; (1891) 1 Q. B . 35), and I  w i l l  refer 
specia lly  to  th e  ju d g m e n t in  th a t  case g iven 
b y  L o rd  Esher. A lth o u g h  no a u th o r ity  upon 
the  p o in t was c ited  w h ich  w o u ld  in  its e lf 
be b in d in g  upon y o u r Lo rdsh ips ’ House, there  
has been such a stream  o f a u th o r ity  to  the  same 
effect, th a t  I  th in k  i t  w o u ld  be em in e n tly  
undesirab le to  depa rt in  a m a tte r o f business 
o f th is  k in d  fro m  the  ru le  w h ich  has been so 
long  app lied , even i f  y o u r Lo rdsh ips fe lt  any 
d o u b t as to  th e  p ro p r ie ty  o f these decisions in  
th e  f irs t instance. I  m yse lf have no d o u b t as 
to  th e ir  correctness, and I  unders tand th a t  th is  
is the  o p in ion  o f a ll y o u r Lo rdsh ips .”

There fore, i t  appears to  me unless th e  defen
dan ts  can show th a t  th e  absence o f th e  ship 
arose fro m  a d e fa u lt o f th e  shipowners, and 
th a t  th e y  p la in ly  d id  n o t do so, o r unless th e y  
show th a t  i t  is covered b y  an exception  in  the  
ch a rte r-p a rty , and  I  th in k  th e y  have fa ile d  to  
do th a t,  th e n  th e y  are liab le  in  th is  case unless 
th e y  can succeed upon th e  fu r th e r  g round  o f 
il le g a lity  w h ic h  is n o t m en tion ed  in  th e  House 
o f Lo rds because i t  d id -n o t  arise. Perhaps I  
m ay p u t th e  m a tte r in  ano the r w ay. I t  is 
said th a t  th e  t im e  should n o t ru n  w h ile  
th e  vessel was aw ay fro m  the  p o r t,  because 
d u rin g  th e  tim e  o b v io us ly  th e  vessel was n o t 
ready and w ill in g  to  load . T h a t appears 
to  be disposed o f b y  the  a u th o r ity  I  have 
m en tioned w h ich  ind ica tes th a t  i t  is n o t an 
im p lie d  co n d itio n  o f the  r ig h t  o f a sh ip
ow ner to  dem urrage in  these circum stances 
th a t  she should be ready and w ill in g  to  load , 
and, i f  a u th o r ity  were needed, th a t  express 
p o in t is de a lt w ith  in  Budgett and Co. v . 
B in n ing ton  and Co. (sup.) b y  L in d le y , L .J .  as 
fo llow s : “  T h is  s tip u la tio n  is in  te rm s uncon
d itio n a l, and i t  has fre q u e n tly  been ca lled an 
absolute con tra c t, b y  w h ich  I  understand an 
un con d itio na l con tra c t. W h a t we have to  
consider is w he the r the re  is an y  im p lie d  cond i
t io n  a ttached  to  th is  con tra c t. I t  is argued th a t  
the re  is such a co n d itio n , and th a t  i t  m ay  be 
expressed b y  saying th a t  the  sh ipow ner sha ll 
be able and w illin g  to  do h is  p a r t  in  th e  un load 
in g  and th a t,  i f  he is n o t so ab le and  w illin g , 
th e  fre ig h te r is re lieved fro m  the  consequences 
o f a breach on his p a rt. Such a s ta tem en t is 
fa r  too  w ide ; fo r, i f  i t  were tru e  the  cases o f 
T h iis  v . Byers ( s up . ) ; Porteus v . Watney 
(4 Asp. M ar. L a w  Cas. 3 4 ; 39 L . T . R ep. 195 ; 
3 Q. B . D iv .  227, 534), and  Straker v . K id d  and  
Co. (4 Asp. M ar. L a w  Cas. 34m; 3 Q. B . D iv . 223), 
w o u ld  have been im p ro p e rly  decided. I  agree 
th a t  the re  is an  im p lie d  te rm  in  th e  con tra c t, 
and th a t  is, th a t  the  shipow ner sha ll n o t 
p re ven t th e  fre ig h te r fro m  pe rfo rm in g  his 
p a rt o f th e  con tra c t ; and i f  i t  is shown 
th a t  th is  has happened, th e  fre ig h te r is 
d ischarged.”

Indeed, i f  one comes to  th in k  i t ,  the re  can be 
no reason w h y  the  absence o f the  sh ip  fro m  the
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ha rbo ur, once she has le f t  and the  la y  days 
have begun to  ru n , w ith o u t an y  fa u lt  on the 
p a r t o f th e  ow ner, should p re ven t demurrage 
fro m  ru n n in g . A  ship m ay  be preven ted  from  
load ing  b y  causes q u ite  outside the  w i l l  °  
e ith e r the  shipowner o r cha rte re r, and  y e t the 
cha rte re r is s t i l l  lia b le  fo r  dem urrage. I*  
appears to  m e to  m ake no difference w hether 
th e  vessel is in  ha rbo u r f i f t y  yards aw ay fro m  a 
b e rth  and canno t ge t to  the  b e rth  o r w hether 
she is f i f t y  m iles aw ay. In  e ith e r case the 
cha rte re r has unde rtaken  to  load and is liab  
fo r  th e  de lay because he has entered in to  a 
con tra c t to  load th e  ship w ith in  a ce rta in  t im e> 
and i f  he does n o t he pays a fixed  sum fo r  tn  
de lay. In  these circum stances I  am  q ul 
unable to  agree w ith  the  judge  in  the  v ie '' 
th a t  he to o k  as to  the  absence o f th e  ship f r ° n 
the  p o r t.  . t

B u t  th a t  compels us to  decide ano the r P01’ 
on th e  question o f il le g a lity .  I t  is said 
reason w h y  the  vessel was aw ay fro m  th e  V° 
was th a t  in  fa c t i t  was ille g a l fo r  he r to  ta x  
on board  a cargo a t a ll,  and i t  was illeg a l a 
fo r  her to  rem a in  in  th e  ha rbo u r. I t  is sa 
th a t  th is  il le g a lity  opera ted fro m  a per* , 
before she a rr iv e d  a t the  p o r t.  I t  opera 
w hen she a rr iv e d , so as to  p re ven t he r be ing 
a rrive d  ship, i t  p reven ted her fro m  be ing rea " 
to  load, and i t  p reven ted  her, a t an y  ra te  
th e  pe riod  d u rin g  w h ich  she was absent, f t  
be ing ab le to  say th a t  the re  was a v a lid  contra 
ru n n in g  o b lig in g  the  cha rte re r to  load so t  
the  la y  days a p p a re n tly  w o u ld  n o t exp ire  w  . 
she was absent. The judge  has n o t deci< 
th is  p o in t, deem ing i t  unnecessary to  dec• 
i t .  I n  th a t  respect i t  appears to  me he can» 
have accepted the  f u l l  a rgum en t o f the  del jg 
dants , because the re  is no d o u b t th a t  i f  th e r . g 
i l le g a lity  i t  is a plea w h ich  is n o t confined to  ^  
period o f absence fro m  the  p o r t,  and, in e ^  
th e  strongest w a y  o f p u tt in g  i t  fo r  the m  ** t 
say th a t  th e  il le g a lity  operated so as to  pre * 
th e  la y  days fro m  ever ru n n in g . T h a t is t  
m a tte r th a t  we have to  consider. The P® q( 
ab ou t i l le g a lity  is re a lly  based on a decision 
th e  C ourt o f A ppea l in  R a lli Brothers v . c  g 
p a n ia  N av ie ra  Sota y  A zn a r (sup.), w h ich  gt 
fam ous case because i t  re la ted  to  th e  r 
va luab le  cargo th a t  was carried  d u rin g  the  ^  
I t  was the re  said th a t  b y  Spanish la w  i t  oJ,e 
illeg a l to  pa y  m ore. As fa r  as I  can see no' y 
ever suggested th a t  th e  effect o f th e  illeg ‘ ^ t0 
in  th a t  case was to  des troy  th e  con tract ' 0 ̂  
in voke  the  do c trine  o f fru s tra t io n . W coP- 
roere ly a defence to  th a t  p o rtio n  o f the  j  
t ra c t  re la tin g  to  fre ig h t. S c ru tton , L.« • '.gj0ji 
should p re fe r to  s tate th e  g round  o f m y  deCour)o 
m ore b ro a d ly  and to  rest i t  on the  ft? 
th a t  where a co n tra c t requires an act t j,e 
done in  a fo re ign  c o u n try , i t  is, »» 9n 
absence o f veryspecia l circumstances» 0f 
im p lie d  te rm  o f the  c o n tin u in g  valid* A. in 
such a p ro v is io n  th a t  the  ac t to  be <m 
th e  fo re ign  c o u n try  sha ll n o t be illega l *>-' 
la w  o f th a t  c o u n try .”  f  th**

I t  is said th a t  in  th e  circum stances o ^  
case i t  was ille g a l fo r  the  charterers to
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o r fo r  th e  shipowners to  p u t on board the  cargo 
a t th e  t im e  w hen th e  vessel a rrive d , and th a t  
the  c o n tra c t was sub ject to  th e  im p lie d  te rm  
th a t  i t  was no longer con tinued  v a lid . In  
the  v ie w  I  ta ke  o f  th is  case th e  question does 
n o t arise, because to  m y  m in d , w ha teve r the  
bearing o f the  do c trine  o f  i l le g a lity  upon a 
con tra c t to  load and to  pa y  dem urrage i t  
depends upon p ro v in g  il le g a lity ,  and  I  th n ik  
*n th is  case n o th in g  th a t  cou ld  be considered 
illeg a l w ith in  th e  m ean ing  o f th e  ru le  has been 
Proved. I lle g a lity  a t fo re ign  la w  is a question 
o f fa c t, and  we m us t ta k e  th e  facts as found  b y  
the  learned um p ire . I t  appears to  me th a t  a ll 
he facts he has found  are these, There appears 

to  have been abou t th is  t im e  some te m p o ra ry  
cause o f d ip lo m a tic  fr ic t io n  between Russia 
and I ta ly ,  and a com m un ica tion  em anated 
ho rn  th e  executive  de pa rtm e n t o f th e  Russian 
g o v e rn m e n t a t M oscow addressed to  the  
so v ie t a u th o ritie s  a t B a to u m  th a t  in  v ie w  o f 
the  aggressive p o lic y  o f th e  I ta lia n  G overnm ent 
th e y  were to  stop th e  ad m itta nce  o f I ta lia n  
steamers to  the  p o r t,  and suspend genera lly  
an y  re la tions  w ith  I ta ly .  I t  appears to  me 
th a t is a piece o f execu tive  ac tio n  on the  
P art o f th e  executive  a u th o ritie s  a t B a to um , 
and i t  c e rta in ly  produced no v e ry  ce rta in  
results as fa r  as th e  execu tive  a th o ritie s  a t 
B atoum  were concerned. There is no do ub t 
h a t w hen the  vessel f irs t a rr ived  she was to ld  

there were d ifficu ltie s  ; she was n o t to  com - 
W unicate w ith  the  shore, and  she m us t go 
aw ay. The m aster rem onstra ted  and said he 
u iust ge t his clearance. Thereupon he was 
allow ed op p o rtu n itie s  o f g e ttin g  clearance. 
Me was a llow ed to  w a it fo r  a ce rta in  t im e , 
and th e n  he was to ld  th a t  the  o rder was w ith 
d raw n , and th a t  the re  was no d if f ic u lty .  H e  
^ e n t  on shore, gave no tice  to  th e  cha rte re rs ’ 
agents. I t  m us t a lw ays be rem em bered th a t  
Bie charte rers were in  v e ry  close tou ch  w ith  
be p a r tic u la r  executive  au th o ritie s  w ho issued 
bis o rder, and th e  charte rers ’ agents accepted 

notice o f readiness to  load and  said th e y  w ou ld  
°ad  as soon as th e y  had fin ished load ing  
bo the r steam er the n  a t th e  b e rth . The 
otiee o f readiness exp ired a b o u t tw o  o ’c lock 
b  th a t  p a r tic u la r  day, and the reupon the  

th ecu t' ve au th o ritie s  again began to  assert 
eniselves, b u t again w ith  som ewhat uncer- 

a in  e ffect. E v e n tu a lly  m il i ta r y  force a rrive d , 
th e  sh ip  was to ld  to  go. The  w hole  resu lt 

, th a t  appears to  me m ere ly  to  in d ica te  th a t  
* *  was ac tio n  o f  th e  executive  a u th o r ity ,

. ^ 'e rta in , som ewhat capricious, and te m p o ra ry  
fa ^ S cha racte r, and i t  appears to  m e ve ry  
t  R e m o ve d  fro m  such il le g a lity  as is said ough t 
t e iJ r  assumed be th e  sub ject o f an im p lie d  
coi?? b y  th e  pa rties  a t the  in ce p tio n  o f the  
kind Ct ° f  cha rte r -p a r ty .  I t  is prec ise ly  the  
b v d <d condu c t w h ich  is o rd in a r ily  covered 

w h a t is kn o w n  as “ re s tra in t o f p rinces.”  
on °  n 0 t say tb a t  re s tra in t  o f princes m a y  n o t 

Perate because o f the  c o n tra c t becom ing illega l 
co rd ing  to  th e  la w  o f  th e  p o r t,  b u t i t  cer- 

iti *S n o t co -term inous w ith  il le g a lity ,  and 
th is  case I  fin d  no il le g a lity  a t a ll. In  these 

V o l . X V I . ,  N . S.

| App.

circum stances i t  seems to  m e unnecessary to  
consider the  fu r th e r  questions th a t  w ou ld  
arise i f  i t  had been illeg a l. Therefore I  do n o t 
decide the  p o in t. I  m ere ly  reserve the  ques
t io n  as to  w h a t w o u ld  be th e  effect on a c o n tra c t 
to  load in  a ce rta in  t im e  fo r  a te m p o ra ry  
i l le g a lity  appearing e ith e r when th e  ship f irs t 
a rr ive d  o r com m encing to  operate when she 
had a rrive d  and a fte r  th e  la y  days had  begun, 
each o f w h ich  m a y  g ive rise to  d if f ic u lt  con
sidera tions o f law .

I  agree w ith  the  M aster o f the  R o lls  th a t  i t  
is unnecessary to  consider the  cases o f F o rd  v . 
Cotesworth (sup.) and Cunningham  v . D u n n  
(sup.). Cunningham  v . D u n n  seems to  have 
been m isunderstood. I t  is n o t a c la im  b y  a 
sh ipow ner against a cha rte re r in  respect o f 
an  absolute o b lig a tio n  b y  the  cha rte re r to  load 
a ship, b u t i t  is a c la im  b y  a cha rte re r against 
the  ship fo r  n o t s ta y in g  to  be loaded in  a case 
where the re  was no perm anent ille g a lity  
p re ven ting  the  cha rte re r fro m  p u tt in g  th e  
charte red cargo on board  the  charte red ship, 
and as no one had ever contended th a t  th e  
absolute o b lig a tio n  im posed on a charte rer 
was extended to  a sh ip  i t  was an o rd in a ry  case 
fo r  a cha rte re r c la im in g  damages against a ship 
fo r  n o t s tay in g  to  be loaded w hen i t  cou ld 
be p roved  th a t  i f  th e  sh ip  had staved the  
cha rte re r w o u ld  n o t have been able to  p u t  a 
single to n  o f cargo on board . H o w  an y  
p la in t if f  cou ld recover in  those circum stances 
i t  is q u ite  im possib le to  understand.

T h a t brings me to  th ird  p o in t argued, 
w h ich  the  judge  fou nd  i t  unnecessary to  decide 
a lth ou gh  he had expressed an op in io n  on i t  
in  fa v o u r o f the  shipowners, nam ely , th a t  
here th e  exceptions were m u tu a l, th a t ’ the re  
was an excep tion  o f  re s tra in t o f princes w h ich  
re lieved  th e  charterers fro m  be ing under an 
o b lig a tio n  to  load the  ship. T h a t question 
tu rn s  on the  con s tru c tion  o f th e  c h a rte r-p a rty  
and the re  are o n ly  tw o  clauses I  need re fe r 
to  on th a t  m a tte r. [H is  Lo rdsh ip  read clauses 
8 and  9 and con tinued ] : Clause 8 said dem ur- 
rgae was to  be payab le. The o th e r clause was 
the  exceptions clause. The question  arises 
w hethe r those exceptions are inserted o n ly  in  
fa vo u r o f the  shipowners o r w he the r th e y  are 
inserted in  fa v o u r o f  the  charterers. There is 
no ru le , each cha rte r has to  be considered on 
its  m e rits , and i t  is a question o f construction  
lo o k in g  a t th e  c h a rte r-p a rty  as a w ho le  w hether 
o r n o t th e  exceptions opera te in  fa v o u r o f the  
cha rte re r as w e ll as th e  sh ipow ner. The best 
decision I  have found  is in  Aktieselskabet General 
Gordon v . Cape Copper Company (26 Com. Cas. 
289) and the  ju d g m e n t o f S c ru tto n , L .J .  decided 
in  1921. In  th a t  case i t  was he ld  th a t  th e  e x 
ceptions clause, w h ic h - ve ry  c lose ly corres
ponded w ith  the  exceptions clause in  th is  case 
d id  n o t opera te in  fa v o u r o f the  charterers. 
S c ru tton , L .J .  s a id : “ The question  in  th is  
case is one w h ich  ever since I  was a t th e  B a r 
has been argued w ith  considerable heat by 
counsel concerned in  i t — w he the r o r n o t ce rta in  
p rov is ions in  the  c h a rte r-p a rty  a v a il fo r  the  
p ro te c tio n  o f the  cha rte re r o r o n lv  fo r  the

u u  u
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p ro te c tio n  o f th e  sh ipow ner. I n  m y  v ie w  i t  is 
q u ite  im possib le to  la y  dow n a n y  general ru le  
w h ich  w i l l  enable th a t  question  to  be answered. 
C harte r-parties  v a ry  in f in ite ly  in  th e ir  te rm s. 
I n  th e  v ie w  o f th e  h is to ry  o f th e  m a tte r  you  
can no t answer th e  question w ith o u t a care fu l 
s tu d y  o f th e  te rm s  o f th e  p a r tic u la r  cha rte r- 
p a r ty  concerned ; and  a decision on th a t  
p a r tic u la r  c h a rte r-p a rty  w i l l  o n ly  govern 
cha rte r-pa rties  in  a v e ry  s im ila r fo rm .”

I  th in k  th a t  is th e  r ig h t  v ie w , and in  m y  
o p in io n  i t  w o u ld  be w ro ng  to  la y  dow n any 
genera l ru le . I t  is a pure  question  o f con
s tru c tio n  ; p r im d  fac ie  th e  exceptions are p u t 
in  fo r  th e  be ne fit o f th e  sh ipow ner. L o o k in g  
a t  th e  co n tra c t in  th e  present case i t  appears 
to  me th a t  th e  genera l exceptions are so broad 
th a t  th e y  can be m ore reasonably app lied  to  
th e  sh ipow ners ’ l ia b i l i t y  th a n  to  th e  cha r
te re rs ’ l ia b i l i t y .  I t  seems to  me con s tru in g  
th is  c o n tra c t as a w ho le  th a t  th e  exceptions 
are n o t m u tu a l, and th a t  th e  charte rers are 
o n ly  ab le to  excuse them selves fo r  t im e  los t b y  
reason o f th e  express causes m en tioned  in  
clause 8 . There fore th e y  are n o t excused. 
The resu lt is th a t  th e  aw ard  o f th e  a rb itra to r  
is r ig h t  in  a w a rd ing  th e  fu l l  a m o u n t o f de
m urrage c la im ed , and th e  appeal m us t be 
a llow ed w ith  costs.

Sa r g a n t , L .J .— The aw ard  invo lves the  
fin d in g  o f fa c t th a t  th e  la y  days o r hours began 
a t  2 p .m . on th e  8th  N o v . The  ship is found  
in  pa r. 5 to  be an  a rr iv e d  ship, i.e ., ready  to  
d ischarge, a t  8 a .m . on th e  8th  N o v , w hen 
no tice  to  th a t  effect was g iven to  the  charterers. 
T he  la y  days o r hours w o u ld  there fore  begin 
s ix  hours la te r, n a m e ly , a t 2 p .m ., and the  
aw ard  con ta ins a de fin ite  s ta tem en t to  th a t  
e ffect a t th e  end o f pa r. 5. T h a t be ing so, th e  
f in d in g  th a t  “  ab ou t 2 p .m . and th e re a fte r t i l l  
11.30 p .m . the re  were u n ce rta in  and c o n tra 
d ic to ry  orders g iven  b y  th e  au th o ritie s , does 
n o t, in  m y  ju d g m e n t, nega tive  th e  de fin ite  
p rev ious f in d in g  th a t  th e  la y  hours began a t 
2 p .m .

T he  events w h ich  subsequently happened 
c e r ta in ly  d id  n o t a m o un t to  a fru s tra t io n  o f the  
en terprise  o r a p u t t in g  an end to  the  c o n tra c t 
o f  a ffre ig h tm e n t, and th e  o n ly  question le f t  is, 
in  th e  w ords o f L in d le y , L . J . , in  Budgett and  
Co. v . B in n in g to n  and Co. (sup.), on  w hom  
does th e  r is k  fa ll .  H e re  the re  is to  s ta r t w ith  
a n  absolute o r u n co n d itio n a l co n tra c t b y  the  
cha rte re rs  to  load  and un load  w ith in  a de fin ite  
n u m be r o f hours , 216 ru n n in g  hours— nine days 
__and fa ilu re  to  com p ly  w ith  th is  absolute con
t r a c t  p r im d  fac ie  makes th e  c o n tra c tin g  p a r ty  
lia b le  fo r  th e  re su ltin g  loss unless the re  is some 
q u a lif ic a tio n  in  th e  c h a r te r-p a r ty  o f th is  
absolute co n tra c t. T he  m ere absence o f the  
vessel fro m  th e  p o r t  d u r in g  th e  la y  days does 
n o t, I  th in k ,  exclude th is  absolute con tra c t. 
T he  o n ly  re le va n t q u a lifica tio n  m us t be 
one in tro du ced  b y  th e  general exception 
clause •

N o w  as to  th is  clause tw o  questions arise, 
nam e ly , f irs t ,  w h e the r th e  cause o f the  de lay

is w ith in  th e  w ords o f th e  general exception 
clause, and , secondly, w h e the r th is  clause 
applies here in  fa vo u r o f th e  charterers. As to  
th e  f irs t question , I  th in k  th a t  th e  de lay was 
due to  re s tra in t o f princes, ru le rs , and peoples 
w ith in  th e  te rm s o f clause 9— the  general ex
cep tion  clause— and th is  p o s itio n  was accepted 
b y  M r. R aeburn , and i t  is to  be rem arked  th a t 
such a re s tra in t necessarily in  m an y  ca.ses 
invo lves anyone res is ting  i t  in  an  ille g a lity - 
I  canno t see th a t  an y  il le g a lity  is shown m 
th is  case otherw ise th a n  such as w o u ld  have 
been invo lve d  in  a resistance to  th e  executive. 
B u t on th e  o th e r hand  I  am  o f o p in ion  th a t 
clause 9 is n o t a clause in  fa v o u r o f th e  charterers 
so fa r  a t an y  ra te  as a c la im  fo r  dem urrage is 
con ta ined . I t  is tru e  th a t  the  second h a lf  o l 
clause 9 applies in  te rm s to  th e  sh ip  o n ly , an 
i t  was contended th a t  th is  shows b y  w ay ol 
c o n tra c t th a t  th e  f irs t p a r t  o f th e  clause ra the r 
in d ica te  th a t  its  exceptions are in  fa v o u r o l 
th e  owners o n ly  ; and the re  are o th e r clauses 
in  th e  c o n tra c t excusing charterers (p a rtic u la r ly  
as to  cla im s fo r  dem urrage) w h ich  cover some 
o f th e  same g round  in  clause 9 and are rnore 
p a rtic u la r in  th e ir  op e ra tion— see specially 
clause 8 and  also clauses 14 and  15.

S o lic ito rs  fo r  th e  appe llan ts , Thomas Coop«r  
and  Co.

S olic ito rs fo r  the  respondents, W ynne-BaxteL  
and Keeble.

M a rch  30, 31, A p r i l  1, and  29, 1925.
(Before S ir E r n e s t  P o l l o c k , M .R ., A t KjN 

and  Sa r g a n t , L .J J .)
B u e r g e r  v . C u n a r d  St e a m s h ip  Co m p a n y . ( a >

A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D IV IS IO N 1-

B i l l  o f lad ing— N on-delivery o f goods shiPf^ai 
— O rig in a l destination changed by 
consent —  D evia tion  —  Over-carriage —  
contract not adhered to— Loss o f g °ocls ~̂ s 

Exceptions clause inapp licab le— Shipown  
liab le  fo r  loss as common carriers.

I n  a n  a c tio n  to recover damages f o r  non -de live r^  
a n d  loss o f  goods sh ip p e d  f ro m  Lo n do n  
Odessa u n d e r a b i l l  o f  la d in g  c o n ta in in g  
exceptions clause as to va lue, w h ich  w o u ld  n 
protected the sh ipow ners  ha d  the con tract 0 
ca rr ie d  out, i t  was p roved  th a t the destina  
o f  the goods w as changed by m u tu a l cons ^  
as to three cases to C ons ta n tin o p le  a n d  a 
the re m a in in g  five cases to B a to u m . jthe re m a in in g  f iv e  cases to B a to u m . 
con trac t o f  c a rr ia g e  as so a ltered wascontract o j carriage as so uueieu  “ 7  • t/ier  
adhered to, the goods were not discharged eu ^  
at Constantinople or Batoum , or delivere 
the p la in t i f f  or his agent at any other poJ (y 
ihe B lack Sea, but were p u t nshote 0r
Novorossisli or some other po rt and  p ilin g
lost. filiS'

Held, that on the fac ts  there was not mere ^  
delivery but deviation fro m  the voyage  ̂ .
traded fo r, and therefore the exceptions c 1

_________ J __________ i ----------------------  .j,»«'
a i  Repnrte by H L angford  Lewis. Esq. B arris ter-
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had no app lica tion , and  the shipowners were 
liable fo r  the loss o f  the goods on the basis o f  
common carriers. The exceptions clause is  
on ly  available to the shipowners when they are 
doing what they have contracted to do.

Decision o f Row latt, J . reversed.

Neilson v. Lond on  and N o rth -W e s te rn  R a ilw a y  
C om pany (126 L .  T . Rep. 3 0 7 ; (1922) 
1 K .  B . 192, af f i rmed;  127 L .  T.  Rep. 469 ; 
(1922) 2 A :C . 263), applied.

A p p e a l  fro m  a decision o f R o w la tt ,  J .
The p la in t if f ,  in  M a rch  1919, shipped e igh t 

cases o f c lo th , th e  va lue o f  w h ich  was abou t 
0Z. each to  Odessa in  th e  de fendan t com pany’s 

f  eamship Verentia , and b ro u g h t th is  action  
to  recover damages fo r  th e ir  non -d e live ry  and 
°ss. I h e  defendants pleaded th a t  th e y  were 

P rotected b y  an exceptions clause in  th e  b i l l  
or la d in g  unde r w h ich  th e y  were n o t to  be 
la le in  respect o f goods o f  a n y  descrip tion  

°  a va lue exceeding 201. pe r package unless the  
value was declared a t th e  t im e  o f sh ipm ent, 
nd  e x tra  fre ig h t to  be agreed was pa id . I t  
as a d m itte d  th a t  th e  va lue o f  th e  goods Was 
o t declared no r was a n y  e x tra  fre ig h t pa id , 
pon th e  a rr iv a l o f  th e  steam ship a t Con

s tan tinop le  i t  was discovered th a t  th e  S ov ie t 
A rm y  was approach ing  Odessa, and i t  was 
greed between th e  representatives o f the  

Parties th a t  d e liv e ry  o f  th e  goods a t Odessa 
“ emg im p rac ticab le , th ree  cases should be dis- 
. ar|^ed C onstan tinop le  and  th e  rem a inder 

B a to u m . T h is  new  c o n tra c t, however, 
was n o t ca rried  o u t. The facts are sta ted  fu l ly  
'n  th e  ju dg m en ts  o f th e  M aster o f the  R o lls  and 
A tk m , L .J .  R o w la tt ,  J . held th a t  th e  excep
tions clause app lied  to  th e  voyage as a lte red  

y  m u tu a l consent. The p la in t if f  appealed.
A - W righ t, K .C . and V a n  den Berg  for 

th e ap p e lla n t.

„  ^ ■ A .  Jo w itt, K .C . and  J .  D ick inso n  fo r  the  
respondents.

si,mhe a rSum ents and  th e  cases re lied  on 
n th c ie n tly  appear fro m  th e  ju dg m en ts .

C ur. adv. vu lt.

Sir E r n e s t  P o l l o c k , M .R .— U n de r a b i l l  o f 
Rding da ted  th e  24 th  M arch 1919 th e  p la in t if f  
Popped on board  th e  de fendants ’ steam ship 

e re n tia ,th e n  ty in g  in  th e  P o rt o f Lond on  and 
ca ’*ndj  fo r  Odessa, e igh t bales o f c lo th  to  be 
t i f f  ™  t0  and  de live red  a t Odessa to  th e  p la in - 
o n  o r h is assigns. E ach  o f th e  said bales was 

he va lue o f  ab ou t 360/. o r  ra th e r  m ore, 
o Ih e  vessel was unab le to  proceed to  Odessa 
th Pln g  t0  P o lifie n l d isturbances and tro u b le  
V p r if ’i i 3^  so’ as f^le p la in t if f  alleges i t  was 
sh" Jalty  agreed a fte r  th e  a r r iv a l o f  th e  steam- 
def J  erenha  a t C onstan tinop le , th a t  the  
o f f ? dants should discharge and de live r th ree 
^  o bales a t C onstan tinop le  and  c a rry  the  

n iam in g  five  cases to  B a to u m  and  de live r 
i , l '  .H le re - As Pa r t  ° f  t h is agreem ent the  
l a n P a‘d  25 -̂ to  th e  defendants as and fo r  

d ing  charges in  respect o f  th e  th ree  bales 
c"  were to  be landed a t C onstan tinop le ,

I and 17/. 15s. e x tra  fo r  th e  fre ig h t on  th e  five  
bales to  be carried  on to  B a to u m .

T he defendants have fa ile d  to  de live r a n y  
o f th e  e igh t bales o r to  accoun t fo r  the m  to  th e  
p la in t if f ,  and th e  p la in t if f  in  th is  ac tio n  
seek to  recover th e ir  va lue as damages fro m  
the  defendants fo r  breach o f  th e ir  con tra c t 
o f carriage on th e  basis o f  th e ir  l ia b i l i t y  be ing 
th a t  o f com m on carriers.

The defendants deny th a t  th e ir  l ia b i l i t y  was 
th a t  o f  com m on carriers, and  re ly  upon th e  
p ro te c tio n  g iven b y  th e  b i l l  o f  la d in g  w h ich  
th e y  c la im  a ttached  a t a l l tim es to  th e  carriage 
o f th e  bales. The defendants in  p a rtic u la r 
re ly  upon  and excep tion  th e re in  as fo llow s :

N o r fo r  a n y  goods o f w h a teve r descrip tion  
w h ich  are above th e  va lue o f 20/. pe r package 
unless th e  va lue be here in  expressed and 
e x tra  fre ig h t as m a y  be agreed p a id .”  A n d  
to  th e  clause in tro d u c in g  th e  exceptions and 
cond itions w h ich  runs : “  A n d  those exceptions 
sha ll a p p ly  from  th e  in cep tion  to  th e  te rm in a 
t io n  o f  th e  com p an y ’s l ia b i l i t y  in  connection 
w ith  th e  goods.”

The in tended voyage o f th e  steam ship 
V erentia  fro m  Lond on  was to  have been as 
fo llow s— C onstan tinop le , Constanza, B a to u m , 
N ovorossisk, Odessa, thence back again to  
Constanza and C onstan tinop le . I t  appears 
fro m  th e  fac ts  s ta ted  in  th e  “  po in ts  o f  c la im  ”  
th a t  w h ile  th e  vessel was a t C ons tan tino p le  
on h e r o u tw a rd  voyage, w hen i t  was realised 
th a t  a ca ll a t  Odessa was im possib le , an  agree
m e n t was reached w hereby th e  de s tina tion  o f  
five  o f  th e  bales was changed fro m  Odessa to  
B a to u m , and from  th e  evidence th a t  as th e  
bales were fou nd  to  be covered b y  some 300 tons 
o f o th e r cargo, m a k in g  i t  v e ry  incon ven ien t 
to  reach th e m , th e  rem a in ing  th ree  bales, w h ich  
b y  th is  new  agreem ent were to  be discharged 
a t  C onstan tinop le , should be ca rried  on th e  
rou nd  voyage and un loaded on th e  vessel’s 
re tu rn  the re , hom ew ard bound.

R o w la tt ,  J ., before w hom  th e  case was tr ie d , 
has fo u n d  th a t  as regards th e  five  bales, th e ir  
t ra n s it  to  B a to u m  was to  be “ on th e  same 
te r m ; as th e y  were to  be ca rried  to  Odessa 
s im p ly  s u b s titu t in g  B a to u m  fo r  Odessa.”  I  
agree th a t  th is  in ference is co rrec t. As regards 
th e  th ree  bales w h ich  were to  be discharged a t 
C onstan tinop le  he finds th a t  th e y  are to  be 
tre a te d  ju s t  as i f  th e y  were s t i l l  on board 
th e  sh ip  ly in g  a t C onstan tinop le .”  I  have 
some d iff ic u lty  in  accepting  th is  v ie w . N o  
d o u b t th e  shipowners cou ld  ob je c t to  d ischa rg
in g  th e m  a t C onstan tinop le , except on th e  te rm s 
to  w h ich  he agreed, b u t i f  th e  goods were to  be 
ca rried  on a com ple te voyage ro u n d  th e  B la c k  
Sea, th e  p la in t if f  m ig h t w e ll ask fo r  d iffe re n t 
con d itions  fro m  the  shipowners. B u t  w he the r 
th is  p o in t is decided one w a y  o r  th e  o th e r 
does n o t m ake a n y  difference to  m y  decis ion. 
R o w la tt ,  J . he ld  th a t  a l l th e  e ig h t bales were 
carried  on th e ir  am ended voyages on th e  te rm s 
o f  th e  b i l l  o f  la d in g , and th a t  th e  excep tion  
th a t  I  have re fe rred  to  was e ffec tive  to  d is 
charge th e  p la in t if f  fro m  l ia b i l i t y ,  fo r  i t  is 
com m on g ro un d  th a t  th e  p la in t if f  d id  n o t
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express th e  va lue  o r pa y  e x tra  fre ig h t so as to  
release h im  fro m  its  effect. R o w la tt ,  J . th e re 
fore dism issed th e  ac tio n  except in  so fa r  as 
he ordered th e  rep aym e n t o f th e  251. fo r  la n d in g  
charges a t C onstan tinop le  to  be repa id  to  the  
p la in t if f .  T he  p la in t if f  appeals.

T he  learned judge  d id  n o t g ive e ffect to  the  
p o in t w h ich  has been th e  m a in  g round  o f 
appeal before th is  c o u rt— nam e ly , th a t  b y  reason 
w h a t is b ro a d ly  ca lled  “  d e v ia tio n  ”  the  
exceptions in  th e  b i l l  o f  la d in g  ceased to  have 
effect. I t  is im p o rta n t to  s ta te  th e  fac ts  as 
to  th e  fa te  o f  th e  e ig h t bales. As to  th e  three 
th a t  were destined fo r  C onstan tinop le  there is 
d e fin ite  in fo rm a tio n  g iven  on th e  31st A ug . in  
answer to  in q u ir ie s  b y  th e  de fendants ’ agents 
in  J u ly ,  th a t  these bales were discharged a t 
N ovorossisk w hen th e  steam ship V  erentia 
ca lled  the re  as she d id  fro m  th e  26 th  J u n e - 
4 th  J u ly  an d  “  w i l l  be fo rw a rde d  to  you  b y  
n e x t s team sh ip .”  T h e y  were thu s  discharged 
a t an  unexpected p o r t,  and  were k e p t in  the  
de fendan ts ’ cus tody  fo r  a m o n th  o r so a t 
Novorossisk. As to  th e  o th e r five  bales the  
evidence is n o t so c lear. I t  m ay  be d e fin ite ly  
s ta te d  th a t  th e y  were n o t de live red  a t B a to u m , 
a n d  th e  p ro b a b il ity  is th a t  th e y  also were 
ca rried  on to  N ovorossisk ; th e  evidence 
satisfies m e th a t  in  respect to  a l l  th e  e igh t 
bales th e  te rm s  o f th e  b i l l  o f  la d in g  were 
ab roga ted  b y  th e  d e v ia tio n  fro m  th e  voyage 
in te nd ed  b y  th e  new agreem ent.

M r. J o w it t  has contended fo r  th e  defendants 
th a t  the re  was n o t a d e v ia tio n  b u t a m is d e liv e ry , 
a n d  th a t  i f  R o w la tt ,  J . ’s v ie w  th a t  th e  b i l l  o f 
la d in g  s t i l l  ap p lied  to  th e  new  tra n s it  o f  th e  
goods as agreed is r ig h t ,  the re  is n o th in g  to  
p re ve n t th e  excep tion  h a v in g  effect, fo r  the re  
was n o t a d e v ia tio n  w h ich  abrogated th e  te rm s 
o f  th e  c o n tra c t o f  carriage— o n ly  a d iffe re n t 
mode o f  c a rry in g  o u t th a t  c o n tra c t. I t  is 
necessary the re fo re  to  exam ine some o f th e  
a u th o ritie s  c ite d  on e ith e r side to  de term ine 
th e  q u a lity  o f th e  adven tu res th a t  be fe ll the  
goods.

I t  is w e ll to  s ta r t w ith  th e  p ro po s ition  s im p ly  
s ta ted  fo r  th e  c o u rt b y  G rove, J . in  L ille y  v . 
Doubleday (44 L .  T . R ep. 814 ; 7 Q. B . D iv . 
510) w h ich  fo llow e d  D av is  v .  Garrett (6 B in g  
716) : “ I f  a bailee elects to  deal w ith  the  
p ro p e rty  en tru s ted  to  h im  in  a w a y  n o t 
au thorised  b y  th e  b a ilo r, he takes upon h im se lf 
th e  risks o f  so do ing , excep t where th e  r is k  is 
independent o f his acts and  in h e re n t in  the  
p ro p e rty  its e lf.”

T he  p r in c ip le  th u s  enunciated has been again 
and  again app lied  to  cases o f  carriage b o th  b y  
sea and la n d . To ta ke  some o f th e  m ore 
recen t— in  B a lia n  v .  J o ly  V ic to ria  Com pany  
(6 T im es L .  R ep . 345) an excep tion  as to  a 
l im it  o f  va lue  was he ld  n o t to  p ro te c t the  
sh ipow ner fro m  l ia b i l i t y  fo r  damage to  bales 
o f  tobacco carried  to  L o nd on  n o t on the  
vessel— th o u g h  a p p a re n tly  on a b e tte r one—  
and n o t b y  th e  ro u te , con tem p la ted  b y  the  
b i l l  o f  la d in g . T h a t case was fo llow e d  in  
Joseph Thorley L im ite d  v .  Orchis Steamship 
Com pany L im ite d  (10 Asp. M ar. L a w  Cas.

431 ; 96 L .  T .  R ep . 488 ; (1907) 1 K .  B- 
243, 660) where th e  vessel ca lled a t three 
a d d itio n a l in te rm e d ia te  p o rts  in  th e  course 
o f  he r voyage. L o rd  C o llins, M .R . (190 /)
1 K .  B „  a t p . 667) said : “  The p rinc ip le  
u n d e rly in g  those ju dg m en ts  seems to  be th a t 
th e  u n d e rta k in g  n o t to  dev ia te  has the 
effect o f a c o n d itio n , o r a w a rra n ty  in  the 
sense in  w h ich  th e  w o rd  is used in  speaking 0 
the  w a rra n ty  o f  seaworth iness, and i t  th a t 
co n d itio n  is n o t com p lied  w ith ;  th e  fa ilu re  to 
co m p ly  w ith  i t  displaces th e  co n tra c t. I t  goes 
to  th e  ro o t o f th e  co n tra c t, and its  perform ance 
is a c o n d itio n  precedent to  th e  r ig h t  o f the 
sh ipow ner to  p u t  th e  co n tra c t in  s u it. ”

The case In te rna tiona le  Guano en SuptJ" 
phosphaatwerken v . M cA ndrew  (11 Asp. M at- 
L a w  Cas. 271 ; 100 L .  T .  R ep. 850 ; (190J)
2 K .  B . 360) offers a good illu s tra t io n  
o f b o th  lim b s  o f th e  p ro p o s itio n  s ta ted  W  
G rove, J . to  w h ich  I  have re fe rred . The 
vessel dev ia ted  b y  ca llin g  a t Seville  a fte r 
le av in g  he r f irs t  p o r t  o f discharge, Algeciras» 
and  before she reached he r second, A lican te - 
I t  was he ld  th a t  th e  d e v ia tio n  p u t an  end to 
th e  c o n tra c t as fro m  th e  beg inn ing  o f the 
voyage, and  th a t  th e  shipowners cou ld  n o t re y 
upon th e  exceptions in  th e  b i l l  o f  la d in g , an 
were under th e  ob liga tions  o f com m on c a rr*®r t 
— as to  th e  damage caused b y  the  de lay . B a 
inasm uch as some o f th e  damage was due 
th e  na tu re  o f th e  cargo, and  n o t to  fa ilu re  
c a rry  th e  goods w ith  reasonable d ispa tch , the. 
were n o t responsible fo r  th e  fo rm e r.

S c ru tton , L .J .  has re c e n tly  in  N eilson ■ 
London and N orth-W estern R a ilw ay  Company 
(126 L .T .  R ep. 30 7 ,a tp .  311 ; (1922) 1 K . B . l ^ ’ 
a t  p . 201) s ta ted  th e  la w  as fo llow s : “  I  <iecl 
th is  case on tw o  b road  p rinc ip les  o f  g1®® 
im portance  in  a l l these con tracts  o f carriag ' 
F irs t  th a t  w hen a c a rrie r seeks to  p ro te c t h j ' 
se lf b y  exceptions, unless th e y  are so worded 
to  in d ic a te  c le a r ly  a c o n tra ry  co n te n tio n , th  J 
o n ly  a p p ly  w hen th e  excepted events hapP 
in  th e  course o f h is c a rry in g  o u t th e  contra ’ 
and  do n o t a p p ly  w hen th e y  happen w h ile  
is do ing  som eth ing w h ich  he has n o t c 
tra c te d  to  do .”  The second p rin c ip le  was W  
th e  sh ipow ner m ust p ro te c t h im se lf b y  
and unam biguous language. I t  is n o t Pu 
tio n e d  th a t  th e  shipowners— i f  n o t cornu 
carrie rs— are sub ject to  s im ila r lia b ilit ie s . ^

I t  is tru e  in  some cases appa ren t breaches ^  
th e  co n tra c t o f carriage have been he ld  no 
be such as to  go to  th e  ro o t o f and displace r 
c o n tra c t— to  use th e  w ords o f  L o rd  tO j 0  
quo ted  above. Thus in  th e  Broken f  
P rop rie ta ry  Company L im ite d  v . P e r n n s . ^  
and O rienta l Steam N a v iga tion  Cornp r{. 
(14 Asp. M a r. L a w  Cas. 116; 116 B-
R ep. 635 ; (1917) 1 K .  B . 688) an except 
w h ich  p e rm itte d  th e  defendants to  overc ^ 
goods beyond th e ir  p o in t o f de s tina tion  ^  
app lied  a lth o u g h  the  vessel reached the  a ^  
p o r t  b u t d id  n o t w a it  the re  long  enoug gr 
discharge th e  goods, because as a m a il stea^ ^  
she was un de r co n tra c t and  pena lties a® 0f  
t im e . In  e ffect i t  was he ld  th e  con trac
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carriage m ust be regarded as m ade sub ject to  
the vessel’s du ties  and  d isab ilitie s  as a m a il 
steam er and was n o t d isplaced b y  th e  vessel s 
in a b il i ty  a ris ing  fro m  th a t  cha racte r to  de live r 
the  goods. So, to o , in  Bruce M a rr io tt  and  
Co. v . H ou lder L in e  L im ite d  (13 Asp. M a r. 
La w  Cas. 550 ; 115 L .  T . R ep . 846 ; (1917) 
1 K .  B . 72) i t  was decided th a t  a general 
ship kn o w n  to  have to  ca ll fo r  he r cargo a t 
successive po rts  and  to  load and  discharge 
acco rd ing ly  m us t n o t be he ld  to  have abrogated 
th e  c o n tra c t o r  fa ile d  to  f u l f i l  a co n d itio n  
Precedent to  i t ,  i f  she te m p o ra r ily  pu ts  o u t some 
cargo on to  th e  q u ay  a t a p o r t o f ca ll in  o rder 
to  s tow  th a t  and fresh cargo b e tte r. S w infen 
L a d y , L .J .  said th a t  b o th  pa rties  m us t be 
presum ed to  have con tra c ted  w ith  reference 
to  th e  kn o w n  usual, w e ll-estab lished, and even 
necessary course o f  business.

Stress was la id  b y  M r. J o w it t  fo r  th e  respon
dents on th e  case o f  Baxters' Leather Company 
v - R oyal M a i l  Steam Packet Company (11 
Asp. M ar. L a w  Cas. 9 8 ; 99 L .  T . R ep . 286 ; 
(1908) 2 K .  B . 626), b u t th a t  case does 
l o t  assist th e  defendants. There is in  i t  
", c lear s ta tem en t b y  counsel, adop ted  in  th e  
L o u rt o f A ppea l, th a t  a sh ipow ner in  th e  
absence o f  special co n tra c t incurs  th e  same 
n a ta lity  as a com m on c a rrie r : (see (1908)
-  K .  B ., a t  p . 631). As th e  pres ident said, the  
question in  th e  case was one o f con s tru c tion . 

r in ia  facie  th e  shipowners were liab le  fo r  the  
oss o f  goods shipped w h ich  th e y  fa iled  to  

de live r a t th e ir  de s tina tion . There was a clear 
exception  in  th e  b i l l  o f  la d in g  lim it in g  th e ir  
'a b i l i t y  e ith e r w h o lly  in  th e  case o f ce rta in  

goods o r p a r t ia l ly  in  th e  case o f others. One 
s°urce o f  l ia b i l i t y  was negligence. I t  was he ld 
np°n th e  co n s tru c tio n  o f th e  b i l l  o f  la d in g  th a t  
ue l im ita t io n  app lied  and extended to  cases 

"h e re  a loss arose th ro u g h  negligence.
I he present facts do n o t c o n s titu te  a m is- 

e liv e ry  to  a w rong  o r unau thorised  person ; 
" s in  Sm ackm an  v . General Steam N a v iga tion  
j  ornpa ny  (11 Asp. M a r. L a w  Cas. 1 4 ; 98 

' * • R ep. 396), where f r u i t  was de live red 
„  l r °u g h  th e  fa u lt  o f  agents to  th e  w rong  
Persons, and  i t  was he ld  th a t  th e  shipowners 

ere p ro tec ted  b y  an excep tion  designed 
n 'eet th a t  case. There is no evidence th a t  

e e igh t bales were ever o u t o f th e  cus tody  and 
Possession o f th e  defendants. There is evidence 

' " t  some o f the m  were ove rcarried  on a 
^ oyage never con tem pla ted  and  de ta ined b y  
Pe defendants them selves a t th e  p o r t where 
"e y  were im p ro p e rly  discharged.

t  is usefu l to  lo o k  a t one o r tw o  cases in  
“  a10*1- th e  facts have been he ld  to  establish 

d e v ia tio n .”  T h e y  a ffo rd  il lu s tra t io n  and 
sts as to  w h a t is in  e ffect d e v ia tio n  fro m  the  

c u*e con trac ted  fo r, upon w h ich  i f  a llow ed, th e  
q  n,’ itio n s  o f th e  c o n tra c t a p p ly . I n  M a lle t v . 
rZ eai Eastern R a ilw a y  Company (80 L .  T . R ep. 
f r  ’ (1899) 1 Q. B . 309) some fish  was to  be sent 
" a *11 L o w e s to ft to  Jersey— th e  rou te  selected 
j r  s th ro u g h  Lond on  and  thence b y  th e  steam er 
sen?1 W eym ou th - In  fa c t, b y  m is take  i t  was 

t  b y  steam er fro m  S ou tham p ton . There

was de lay and. consequent loss, th e  defendants 
re lied  upon a c o n d itio n  o f  th e  co n tra c t o f  
carriage re lie v in g  the m  fro m  a ll l ia b i l i t y  fo r  
de lay except upon p ro o f th a t  such de lay arose 
fro m  w ilfu l m isco nd uct on th e  p a r t o f the  
defendants servants. D a y , J . in  g iv in g
ju d g m e n t, said (1899) 1 Q. B ., a t p. 31 1 ): 
“  T he defendants entered in to  a c o n tra c t 
w ith  th e  p la in t if fs , to  send his goods to  
W e ym o u th . W ith o u t his consent th e y
a lte red  th e  co n tra c t and  sent his goods b y  a 
d iffe re n t rou te . The defendants contend th a t  
th e y  are p ro te c ted  fro m  l ia b i l i t y  fo r  th a t  
de lay b y  th e  te rm s o f th e  consignm ent no te. 
B u t I  am  o f op in io n  th a t  th a t  is n o t so. The 
de lay re ferred to  in  th e  consignm ent no te  is a 
de lay in  th e  perfo rm ance o f th e  c o n tra c t. 
B u t th a t  is n o t th is  case. Here th e  de lay arose 
in  consequence o f  th e  de fendan ts ’ do ing  som e
th in g  w h ich  was w h o lly  a t va riance w ith  
th e  c o n tra c t.”  The defendants were he ld  
liab le .

In  Foster v . Great Western R a ilw a y  Com pany 
(90 L .  T . R ep . 779 ; (1904) 2 K .  B . 306)t hç 
ra ilw a y  com pany were p ro te c ted  b y  a clause 
re lie v in g  fro m  a ll l ia b i l i t y  fo r  de lay except 
upon  p ro o f o f  w i lfu l m isconduct on  th e  p a r t  o f 
the  com p an y ’s servants. Some fish was o v e r
carried  to  T a u n to n , beyond E x e te r where i t  
ough t to  have been trans fe rre d  to  a tru c k  
fo r  carriage to  S ou tham p ton  en ro u te  fo r  its  
de s tina tion  to  Jersey. I t  was sent fro m  T aun ton  
to  W e y m o u th  and so to  Jersey, a d m itte d ly  
th e  best a lte rn a tiv e  rou te . The D iv is io n a l 
C o u rt on appeal fro m  th e  C o u n ty  C o u rt, he ld  
th a t  th e  clause app lied  and p ro te c ted  the  
ra ilw a y  com pany. T h e y  fo u n d  a d is tin c tio n  
fro m  th e  decision in  M a lle tt v . Great Eastern  
R a ilw a y  Company (sup.).

Those tw o  cases came up  fo r  cons idera tion  in  
N eilson  v . London and  N orth-W estern R a ilw ay  
Com pany  (126 L .  T . R ep . 307 ; (1908) 2 K .  B . 
192). In  th a t  case some goods were de live red 
to  the  defendants to  be carried  fro m  L lan dud no  
to  B o lto n  b y  th e  o rd in a ry  ro u te  th ro u g h  
Chester and M anchester. A t  M anchester ow ing  
to  th e  address labels h a v in g  been detached 
fro m  th e  t ru c k  in  w h ich  th e y  were, the  goods 
were separated— some were sent to  s ta tions 
in d ica te d  b y  o ld  labels upon  th e m , some were 
stored in  th e  c loak  room  and fo rw a rde d  la te r, 
w ith  consequent de lay in  de live ry . T he  defen
dants sough t to  p ro te c t them selves b y  a co n d i
t io n  s im ila r  to  those a lrea dy  c ite d  in  M a lle tt 's  
and Foster's  cases. The ra ilw a y  com pany 
were he ld  lia b le  because th e  co n d itio n  d id  n o t 
a p p ly  to  th e  jo u rn e y  on w h ich  th e  goods were 
in  fa c t sent. A tk in ,  L .J .  (1908) 2 K .  B ., a t 
p . 204) s a id : “ These exceptions do n o t a p p ly  
unless th e  goods are be ing carried  on the  
jo u rn e y  s tip u la te d  fo r , ”  and spoke o f the  
“  p r in c ip le  as app licab le  to  con tracts  o f carriage 
b y  sea, b y  r iv e r ,  b y  la nd , con trac ts  o f  m arine  
insurance and con tracts  o f b a ilm e n t.”  Foster 
v . Great Western R a ilw a y  Com pany was ove r
ru led .

I n  th e  House o f  Lo rds  (127 L .  T . R ep . 469 ; 
(1922) 2 A . C. 263) th a t  decision was uphe ld .



520 ASPINALL’S M A R IT IM E  LAW  CASES.

Ct . of  A p p .]

case, w ro n g ly  ta k e n  o u t o f th e  van  to  th e  
c loak  room  a t M anchester. The  five  packages, 
once i t  is ascerta ined th a t  th e y  were carried  
past B a to u m , are fo r  th e  defendants past 
p ra y in g  fo r .  I n  these circum stances I  th in k  
th a t  th e  defendants have no answer to  th e  
c la im  fo r  n o n -d e liv e ry  o f th e  cases, and  th a t  
ju d g m e n t m u s t he en tered fo r  th e  p la in t if f  
w ith  costs.

Sa r g a n t , L .J .— A gree ing as I  do w ith  the  
re su lt o f  th e  ju dg m en ts  th a t  have ju s t  been 
de live red , I  w i l l  express m yse lf as b r ie fly  as 
possib le.

O n th e  tw o  po in ts  th a t  are spec ifica lly  dea lt 
w ith  b y  R o w la tt ,  J .  in  his ju d g m e n t, I  have 
com e to  th e  same conclus ion as he d id . I  
t h in k  th a t  th e  e ffect o f th e  fresh  arrangem en t 
th a t  was made a t C onstan tinop le  b y  M r. 
M acdona ld , th e  agent o f th e  p la in t if f ,  was 
m ere ly  to  change th e  de s tin a tio n  o f th e  e igh t 
cases o f c lo th  in  question  and to  su b s titu te  
B a to u m  fo r  Odessa as to  five  o f th e  cases, 
and as to  th e  re m a in in g  th ree  cases to  subs ti
tu te  C onstan tinop le  on th e  steam er’s re tu rn  
voyage in  p lace o f Odessa, and  th is  be ing  so, 
I  am  o f o p in io n  th a t  in  o th e r respects the  
te rm s o f th e  o r ig in a l b i l l  o f  la d in g  ap p lied  to  
th e  carriage to  th e  s u b s titu te d  destina tions. 
F u r th e r, th o u g h  th e  v e ry  s tr in g e n t cond itions 
o f th e  b i l l  o f  la d in g  are p r in te d  in  re g re tta b ly  
sm a ll ty p e , I  do n o t th in k  th a t  th e  p la in t if f  is 
e n tit le d  on th is  g round  to  escape fro m  the  
o b lig a tio n  o f  these con d itions . F o r th e  e v i
dence is c lear th a t  he assumed th a t  th e  con
d itio n s  were o rd in a ry  con d itions , and th a t  
he never to o k  th e  tro u b le  to  read th e m , o r to  
a tte m p t to  read th e m . A cco rd in g  to  m y  
ju d g m e n t th e  p la in t if f ’s c la im  m us t be dea lt 
w ith  on th e  fo o tin g  th a t  th e  con d itions  o f the  
b i l l  o f  la d in g , in c lu d in g  th a t  as to  va lue , 
ap p lied  to  th e  su b s titu te d  carriage o f th e  goods 
in  question .

B u t th is  does n o t exhaust th e  m a tte r, fo r  
th e  p la in t if f  to o k  an o the r im p o rta n t p o in t 
w h ich  is n o t spec ifica lly  m en tioned  in  the  
learned ju d g e ’s ju d g m e n t, v iz ., th a t  the  
con d itions  o f th e  b i l l  o f  la d in g  app lied  o n ly  
to  th e  carriage agreed on, w h e the r as o r ig in a lly  
a rranged o r as subsequently  m od ifie d , and 
th a t  the re  was such a d e v ia tio n  fro m  the  
agreed carriage as sw ept aw ay th e  whole o f 
th e  special con d itions , and  le f t  th e  defendants 
sub jec t to  lia b ilit ie s  s u b s ta n tia lly  equ iva le n t 
to  those o f com m on carrie rs . T h a t th is  is the  
consequence o f a rea l and sub s tan tia l de v ia 
t io n  is n o t d ispu ted . The d if f ic u lty  here is in  
asce rta in ing  w h e the r the re  was such a d e v ia tio n , 
p a tic u la r ly  as the re  is some u n c e rta in ty  as 
to  th e  facts w ith  regard  to  th e  five  cases th a t  
were arranged to  be carried  to  B a to um .

On th e  w ho le , how ever, I  have come to  the  
conclusion th a t  these five  cases were n o t 
landed a t  B a to u m , b u t  were ca rried  on to  
N ovorossisk and  landed  the re  tog e the r w ith  
th e  th ree  cases destined to  re tu rn  to  C o ns tan ti
nople. The suggestion th a t  these five  cases 
were landed a t B a to um  and  sto len the re  is

[Ct . of  A f f .

p u re ly  con je c tu ra l. There are le tte rs , n o t long 
a f te r  th e  steam er’s depa rtu re  fro m  B atoum , 
w h ich  d is t in c t ly  s ta te  th a t  th e  five  cases were 
n o t landed the re , and  the re  is a s trong  p ro 
b a b ility  th a t ,  o r ig in a lly  consigned as th e y  
were to  Odessa to g e th e r w ith  th e  o th e r three 
cases w h ich  were u n d o u b te d ly  landed a t 
Novorossisk, th e y  in  com m on w ith  th e  three 
cases were in v o lv e d  in  th e  same m is take .

I f  th is  is so, o r i f  th e  five  cases having 
fa ile d  to  be landed a t B a to um  were landed at 
P o ti, an  in te rm e d ia te  p o r t  o f ca ll between 
B a to um  and  Novorossisk, th is  e x tra  carriage 
beyond B a to um  was, in  m y  ju d g m e n t, a 
d e v ia tio n  never con tem p la ted  in  th e  m od ified  
arrangem ents between th e  pa rties , and  the re 
fore n o t p ro tec ted  b y  th e  con d itions  o f the  bn 
o f la d in g . F o r th o u g h  th e  steam er m ig h t have 
ta k e n  th e  po rts  in  a n y  o rd e r and m ig h t, had 
i t  p roved  advisab le , have ca lled again a 
B a to um  on th e  w a y  back to  C o nstan tinop le ’ 
i t  has never been suggested th a t  the re  was any 
in te n tio n  o f do ing  so a fte r  B a to um  had  once 
been le f t ,  and so th e  carriage beyond B atoum  
was in  fa c t a carriage q u ite  a d d itio n a l to ,  an 
outside th e  carriage agreed on. Hence as to  
these five  cases th e  defendants are outside th® 
p ro te c tio n  o f th e  special cond itions  o f th e  bi 
o f  la d in g , and are lia b le  fo r  th e  loss th a t  has 
been susta ined.

As to  th e  th ree  cases th e  m a tte r  stands on 
som ewhat d iffe re n t fo o tin g . D o w n  to  l*1® 
t im e  o f th e ir  a r r iv a l a t N ovorossisk, th e y  mcr 
be ing ca rried  on th e  agreed voyage as m od ifie  ’ 
and i f  th e y  had  been te m p o ra r ily  p u t on shot 
the re  w ith  a v ie w  o f d ischarg ing o th e r carg j  
and had been dam aged o r sto len b e l°T .̂ 
re -sh ipm en t, th e  cond itions  o f th e  h ill 0 
la d in g  w o u ld  have app lied  : (see Bruce,  ̂
r io tt, and Co. v . B ou ld e r L in e  L im ited . ' 
Asp. M ar. L a w  Cas. 55« ; 115 L .  T . R ep . 8*® ’ 
(1917) 1 K .  B . 72). B u t  th e y  were in  ta® 
de live red to ,  and  subsequently  he ld  b y  1 
de fendants ’ agents a t N ovorossisk as S0(\ ,  
reaching th e ir  de s tina tion , and th is  is in  n ^  
ju d g m e n t a de v ia tio n  fro m  th e  con tra c t ^  
carriage su ffic ien t to  deprive  the  defendan - 
o f th e  be ne fit o f  the  con d itions  o r exceptions 
th e ir  fa v o u r, so fa r  as loss resu lted  tr<^c 
unau thorised  d e liv e ry  and  re te n tio n . I agm ’ 
the re fo re , th a t  th e  appeal should be allowe« 
to  a ll the  e igh t cases o f c lo th .

A ppea l allowed

S olic ito rs  fo r  th e  a p p e lla n t, Cosmo i 
and Co. Iltp

S olic ito rs fo r  th e  respondents, IF . A .  < - r 
and Sons.

B u e r g e r  v . Cu n a r d  St e a m s h ip  Co m p a n y .
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V a n  N ie v e l t  G o u d r ia n  &  Co. St o o m v a a r t  M a a t s c h a p p ij  v .  C. H .  F o r s l in d  &  So n .

M on da y , M a y  4, 1925.

(B efo re  B a n k e s , Sc r u t t o n , and A t k in , L .J J .)

V a n  N ie v e l t  Go u d r ia n  a n d  C o . Sto o m v a a r t  
M a a t s c h a p p ij  v . C. H .  F o r s l in d  a n d  
So n . (a)

a p p e a l  f r o m  t h e  k in g ’s b e n c h  d iv is io n . 

Charter-party— Demurrage— L a y  days— A rr iv a l 
at place o f loading— D elay before ob ta in ing  a 
berth fo r  discharging— Custom o f the po rt.

B y  charter-parties p r in te d  in  the S can fin  (1924) 
fo rm , to which certa in typed add itions were 
made, vessels were chartered to b ring  p i t  p rops  

•from  the B a ltic  to West H artlepool. Clause 13 
o f the p r in te d  fo rm  provided that the cargo 
should be discharged in  the customary m anner 
as fa s t as the vessel could deliver d u rin g  the 
o rd in a ry  w o rk ing  hours o f the po rt, and by 
clause 15, should the vessel not be discharged 
w ith  dispatch in  the m anner provided, demur
rage was to be p a id  at the rate o f 4<01. pe r day. 
Clause 24, which was typed, provided that 
the owners should p a y  the charterers dispatch  
money f o r  a l l tim e saved in  load ing and dis
charging at the rate o f  201. per day, and  by 
clause 26 the cargo was “  to be loaded and d is 
charged according to the custom o f the ports, but 
not less than the average rate o f  100 fathom s  
pe r weather w ork ing day, Sundays and holidays  
excepted, reversible.”

A i West H artlepoo l the docks were owned by the 
ra ilw a y  company, and vessels could on ly  d is
charge the ir cargo in  the ir tu rn  at the berths 
assigned to them by the ra ilw a y  company. 
When these steamers a rrived  at West H artlepool 
they fo u n d  the p o rt congested, w ith  the result 
that there was delay in  discharging the ir 
cargoes.

I n  an action by the shipowners c la im in g  de
murrage,

H eld, that clause 26 imposed upon the charterers 
the ob ligation to discharge in  a fixe d  tim e, and  
the vessel being an a rrived  ship when she arrived  
w ith in  the lim its  o f the p o rt o f West Hartlepool, 
the ob ligation o f the charterers to discharge ran  
fro m  the date o f such a rr iv a l, 

decis ion o f B ow la tt, J .  affirmed.

A ppeal fro m  a decision o f R o w la tt ,  J .
The p la in t if fs , who were shipowners o f R o tte r-  

^.arn> c la im ed dem urrage fro m  th e  defendants, 
L n ib e r m erchants o f  W est H a rtle p o o l, in  respect 
° f  tw o  steam ships, the  A lk a id  and the  B e lla tr ix , 
' vh ich  had been cha rte red  b y  th e  p la in t if f , ' as 
owners, to  the  defendants fo r  th e  purpose o f 
■hinging cargoes o f  p i t  props fro m  th e  B a ltic
0 W est H a rtle p o o l. The defendants denied th a t  

dem urrage was due, and c la im ed d ispa tch  m oney.
1 he steamers were charte red b y  cha rte r- 
parties, th e  p r in te d  p a r t o f w h ich  was in  the

can fin  (1924) fo rm  to  w h ich  ce rta in  a d d itio n a l 
yped clauses were added. Clause 13 o f the  

P rin ted  p a r t p rov ided  th a t  th e  cargo should 
e discharged “  in  the  cus tom ary  m anner as fas t 

as th e  vessel can de live r d u rin g  th e  o rd in a ry

(a> Reported by E dward J. M. Chap lin , Esin, B arris ter-a f 
Law.

V o l . X V I. ,  X . s.

w o rk in g  hours o f th e  p o r t on th e  quay and (or) 
in to  ligh te rs  and (or) c ra f t  and (or) wagons and 
(or) in to  bogies and the reon  stowed and (or) 
stacked as cus tom ary  a t th e  p o r t  o f  discharge, 
th e  consignees h a v in g  th e  r ig h t  to  select an y  
one o r m ore o f these a lte rna tives  i f  custom ary 
and ava ilab le  a t the  t im e  o f discharge.”

Clause 15 p rov ided  th a t  should th e  vessel 
n o t be discharged w ith  d ispa tch in  the  m anner 
p ro v id ed , dem urrage should be pa id  a t the  
ra te  o f 401. a da y . Clause 26, w h ich  was 
ano the r o f  th e  ty p e d  clauses, p rov ided  as fo llow s: 
“  Cargo to  be loaded and discharged according 
to  th e  custom  o f th e  po rts  b u t n o t less th a n  the  
average ra te  o f 100 fa thom s pe r w eather 
w o rk in g  da y , Sundays and ho lidays excepted, 
reve rs ib le .”

Clause 24, w h ich  was one o f  th e  typ e d  
a d d itio n a l clauses, p rov ided  th a t  th e  owners 
should pa y  the  charterers d ispa tch  m oney fo r 
a l l t im e  saved in  load ing  and  d ischarg ing a t the  
ra te  o f 201. per day.

W hen th e  vessels a rrive d  a t W est H a rtle p o o l 
th e  p o r t was m uch congested, and g rea t de lay 
occurred before th e y  cou ld  reach discharg ing 
be rths. The docks a t W est H a rtle p o o l were 
owned b y  The L o nd on  and N o rth -E a s te rn  
R a ilw a y  Com pany, and  vessels cou ld  o n ly  
discharge a t th e  be rths a llo tte d  to  the m  b y  
the  ra ilw a y  com pany, and had to  w a it th e ir  
tu rn .

The p la in t if fs  acco rd ing ly  c la im ed dem urrage 
fo r  th e  t im e  d u rin g  w h ich  th e  steamers were 
w a it in g  fo r  be rths a t w h ich  to  discharge, and 
th e y  said th a t  the  steam er was an a rrive d  sh ip  
ready to  discharge fro m  th e  t im e  she a rr iv e d  in  
p o r t,  and th a t  th e  la y  days com m enced to  ru n  
fro m  th a t  da te. O n th e  o th e r hand , the  
defendants contended th a t  the  vessel was n o t 
an a rrive d  sh ip  u n t i l  she had reached th e  quay, 
the  custom  o f the  p o r t o f W est H a rtle p o o l 
be ing th a t  vessels were a lw ays discharged 
a t the  quay , and th a t  th e  la y  days o n ly  com 
menced to  ru n  fro m  the n .

R o w la tt,  J ., ha v in g  g iven ju d g m e n t fo r  the  
p la in tiffs , th e  defendants appealed.

B ernard  Cam pion, K .C ., and F .  K ings ley  
G riff ith  fo r  th e  appe llan ts .

11. A .  W righ t, K .C ., and G. R . M itch ison , 
fo r  th e  respondents, were n o t called upon.

B a n k e s , L .J .— In  th is  class o f case i t  seems 
to  me upon th e  a u th o ritie s  th a t  the re  are tw o  
questions w h ich  have to  be answered, and those 
tw o  questions depend upon the  con s tru c tion  o f 
th e  ch a rte r. The f irs t  question is th is  : W hen 
d id  th e  vessel become an a rrive d  sh ip  ? and 
the  second : ha v in g  fixed  the  date w hen she 
became an a rrive d  sh ip , does th e  c h a rte r-p a rty  
p rov ide  fo r  a discharge w ith in  a fix e d  num ber 
o f  days a f te r  th e  date o f a rr iv a l,  o r fo r  a d is 
charge w ith in  a reasonable t im e  a fte r  th e  date 
o f  a rr iv a l ? The re su lt upon th e  c la im  o f 
dem urrage m a y  be e n tire ly  d iffe re n t.

I  th in k  th a t  th a t  is a tru e  v ie w  o f the  
po s itio n . T h a t is made qu ite  p la in  b y  P h illi-  
m ore , J . ’s ju d g m e n t in  H u lthen  v .  Stewart

X X X
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(9 Asp. M ar. L a w  Cas. 285, 403 ; 6 Com. Cas. 
65), w h ich  w e n t to  th e  House o f Lo rds and was 
u lt im a te ly  a ffirm ed  the re  (88 L .  T . R ep . 702 ; 
(1903) A . C. 389). In  th a t  ease P h illim o re , J . 
calls a tte n tio n  to  th e  d is tin c tio n  between the  
cases where th e  p ro v is io n  o f a c h a rte r-p a rty  
is fo r  a load ing  o r discharge w ith in  a fixe d  t im e , 
o r fo r  a load ing  o r discharge w ith in  a reasonable 
t im e . The learned judge , a fte r  ha v in g  g iven his 
decision in  reference to  th a t  p a rtic u la r cha rte r, 
says : “  I  have considered a ll th e  cases w h ich  
have been re ferred to  in  th e  course o f th e  a rg u 
m ents, b u t a ce rta in  num ber o f them  appear 
to  me to  have no a p p lica tio n  to  th e  present 
case. I  re fe r to  those cases in  w h ich  the  
c h a rte r-p a rty  prov ides fo r  th e  sh ip  to  be d is
charged in  a fixed  nu m be r o f days. Cases 
such as these are governed b y  e n tire ly  d iffe re n t 
considerations fro m  th e  presen t.”

The questions one has to  answer in  th is  case, 
the re fo re , are (a) w hen was th is  vessel an a rrived  
ship ? N o w , th e  ch a rte r p ro v id ed  and p ro 
v ided  o n ly , th a t  she was to  proceed to  W est 
H a rtle p o o l ; and I  t h in k  th a t  th e  decision in  
Leonis Steamship Com pany L im ite d  v .  R ank  
L im ite d  (10 Asp. M a r. L a w  Cas. 398 ; 
(1908) 1 K .  B .  499), decides beyond a ll 
question  th a t  th is  vessel was an a rr iv e d  vessel 
w hen she a rr iv e d  w ith in  th e  lim its  o f the  p o rt 
o f  W est H a rtle p o o l ; and , copies o f th e  b ills  o f 
la d in g  h a v in g  been g iven , she was an arrive 'd 
sh ip  as fro m  th a t  t im e .

T hen (b) does th e  c h a rte r-p a rty  p ro v id e  fo r  a 
d e liv e ry  w ith in  a f ix e d  nu m be r o f days, o r 
w ith in  a reasonable t im e  ? I  do n o t kno w  
w h e th e r th a t  m a tte r  was gone in to  in  th e  co u rt 
be low  : I  do n o t th in k  R o w la tt ,  J . refers to  i t ,  
an d  th e  p o in t tu rn s  e n tire ly , as i t  seems to  m e, 
upon th e  tru e  con s tru c tion  to  be placed upon 
clause 26. Does clause 26 impose upon the  
c h a rte re r th e  o b lig a tio n  to  discharge in  any 
fix e d  t im e  o r w ith in  a fixe d  num ber o f days ? 
I t  does n o t say so in  te rm s , b u t i t  seems to  me 
th a t  th e  te rm s  are so c lear th a t  you  are ab le to  
a rr iv e  a t a fixe d  t im e  b y  a s im ple ca lcu la tion . 
T he  p ro v is io n  is th a t  th e  cargo is to  be d is
charged (qu ite  tru e , accord ing to  th e  custom  
o f th e  p o r t,  b u t)  a t “  n o t less th a n  th e  average 
ra te  o f 100 fa thom s per w eathe r w o rk in g  d a y .”  
I t  seems to  m e, the re fo re , i f  you  ca lcu la te  the  
q u a n tity  o f cargo and consider how  m any 
w eather w o rk in g  days were taken  to  discharge 
th a t  cargo a t th a t  m in im u m  ra te  o f 100 fa thom s 
pe r w eathe r w o rk in g  d a y , you  do a rrive  a t a 
fixe d  num ber o f days. U n de r those c ircu m 
stances i t  seems to  me th a t  the o b lig a tio n  o f 
th e  cha rte re r here was to  discharge w ith in  th a t  
t im e  o r pay dem urrage. I  am  unab le to  give 
e ffect to  th e  a rg um e n t w h ich  has ju s t  been 
addressed to  us th a t  because, unde r clause 13, 
an  o p tio n  is g iven to  th e  cha rte re r to  requ ire  
th e  vessel to  discharge in  one o f fo u r w ays, 
the re fo re  she was n o t an a rrive d  sh ip  when she 
a rrive d  a t W est H a rtle p o o l. T h a t p o in t seems 
to  me to  be e n tire ly  covered b y  Leonis Steamship 
Com pany L im ite d  v .  R ank L im ite d  (sup.).

T he o th e r p o in t as to  w h e the r th e  cha rte re r 
is to  discharge w ith in  a reasonable t im e  o r

w ith in  a fixed  t im e  depends upon th e  construc
t io n  o f clause 26. In  m y  op in io n , i t  is a charte r 
fo r  discharge w it h in  a fixed  tim e .

F o r these reasons I  th in k  th a t  th e  decision 
o f R o w la tt,  J . was r ig h t ,  and th a t  th e  appeal 
m ust be dismissed w ith  costs.

Sc r u t t o n , L .J .— I  have lis tened  to  Mr- 
Cam pion’s in te re s tin g  and ingenious argum ent 
w ith  g reat care, and w ith  a ce rta in  a m o un t ot 
hope th a t  i t  m ig h t convince m e, because 1 
recognised a superio r and im p roved  version ot 
th e  a rg um e n t w h ich  I  had unsuccessfully 
presented to  the  C ourt o f A ppea l in  Leonis 
Steamship Company L im ite d  v . R ank L im it l  
(sup.) ; b u t tho ugh  I  have lis tened w ith  a ll the 
care I  can, i t  appears to  me th a t  th is  case is de
cided  by the  ju d g m e n t o f th is  co u rt in  th a t  case- 

As long as I  can rem em ber the re  has been 
con trove rsy  between sh ipow ner and charterer 
as to  w ho is to  bear th e  r is k  o f w a it in g  a t a 
p o r t fo r  a b e r th . On th e  one hand the  charterer 
has said : “  H o w  rid icu lou s  i t  is th a t  m y  tim e 
fo r  load ing  o r d ischarg ing should begin before 
I  have g o t in to  a b e rth  where I  can load or 
discharge ; and u n t i l  th e  sh ip  gets to  th e  pi»*3® 
where I  can load o r discharge i t  is absurd t ,  
m ake me pay fo r t im e  w a it in g  to  get there- 
On th e  o th e r hand , th e  sh ipow ner has said • 
“  Y o u  have y o u r cargo a t th e  p o r t,  and i t  is f°  
you  to  m ake arrangem ents fo r  th e  b e rth  ; an 
i f  you  canno t ge t a b e rth , w h y  should m y  sh>P 
be w a itin g  abou t a t m y  expense when i t  is u11 
to  th e  fa u lt  o f  y o u r arrangem ents th a t  y ° .  
canno t get a b e rth .”  There was a series 
cases w h ich  adop ted  th e  cha rte re r’s v ie w  whe* 
th e  ch a rte r ran  in  th e  fo rm  o f proceeding to   ̂
b e rth  as ordered ; th e n  the re  was a class o 
cases to  proceed to  a dock  ; the n  the re  was tb  
case to  w h ich  M r. Cam pion re fe rred . "  
a rg um e n t was th a t  th e  ch a rte r says you  are: 
load  in  th e  cus tom ary  m anner, and t  
cus tom ary  m anne r is a t a b e rth  ; so th a t  
clause means th a t  you  have to  go to  a bert^.j 
and th e  la y  days the re fo re  do n o t begin un 
you  are a t a b e rth  in  th e  dock. T h a t argunae^, 
was re jected . Then  the re  came a series
ab so lu te ly  c o n flic tin g  cases as to  w h a t wa®o a 

the  place where ships were w a itin g  to  load

happ en . I f  th e  ch a rte r was s im p ly  to  go IT 
dock, d id  th e  la y  days begin w hen you  go t ^

as the  cha rte re r had th e  r ig h t ,  n o t expres 
under th e  ch a rte r b u t im p lie d  in  the  deClS 
in  The F e lix  (3 M ar. L a w  Cas. (O.S.) ’
18 L .  T . R ep . 587 ; L .  R ep . 2 A .  &  E . 27 \  
to  say to  w h a t b e rth  in  the  p o r t the  s 
should go, was i t  n o t th e  fa c t th a t  th e  la y  d® ^ 
d id  n o t begin u n t i l  th e  sh ip  had go t to  "¡j 
b e rth  ? In  Leonis Steamship Com pany L trn . 
v .  R ank L im ite d  (sup.), counsel a t th a t  t* 
specia lis ing in  com m erc ia l cases d id , I  t » * j  
c ite  to  th e  C o u rt o f A ppea l eve ry  case th a t  t  
ever been decided on th e  p o in t, w ith  the  r eS a 
th a t  th e  c o u rt said : “  W hen you  have ° r  jlCii 
a sh ip  to  go to  a p o r t  th e  la y  days begin 
th e  ship is a t  th e  fre ig h te r ’s disposal w ith in  ^  
com m ercia l area o f the  nam ed place.”  K e n I1 .ge 
J . expressly approves a t p . 523 o f th e  paS
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o f th e  la te  M r. C a rver’s va luab le  w o rk  : “  W hen 
the  place nam ed is a p o r t,  o r o th e r w ide d is tr ic t,  
the  la y  days begin w hen th e  ship is ready, and a t 
the fre ig h te r ’s disposal, w ith in  th e  nam ed place 
!n its  com m erc ia l sense ; tho ugh  she m a y  n o t be 
111 a po s ition  to  take  in  o r discharge cargo, and 
tho ugh  she m a y  n o t be a t th e  w h a rf, dock, o r 
o th e r p a r t  o f  th e  place to  w h ich  the  cha rte re r 
R iay have p ro p e rly  requ ired  he r to  go .”

I  ta k e  th e  Leonis Steamship Com pany L im ite d  
v . R a nk  L im ite d  (sup.) case to  decide th a t  i t  is 
Oot enough th a t  unde r th e  decision in  The  
F e lix  (sup.) th e  cha rte re r has the  r ig h t to  say :

Proceed to  th is  b e rth  to  lo a d .”  T h a t does 
o o t postpone th e  t im e  w hen th e  la y  days begin 
u n t il th e  t im e  w hen th e  sh ip  has reached the  
oe rth  to  w h ich  th e  cha rte re r has a r ig h t  to  o rder 
ner. She is to  proceed to  the  p o rt, and when 
she has g o t to  th e  p o r t th e  la y  days begin, 
f  argued to  the  c o n tra ry , and I  have fo rgo tte n  
w hethe r I  th o u g h t I  was r ig h t  o r  n o t, b u t I  
argued i t  w ith  g reat v ig o u r, and m y  a rgum ent 
ra iled . A s I  have said, I  am  a fra id  th e  im 
proved vers ion o f  th e  a rg um e n t w h ich  M r. 
Cam pion has addressed to  us m us t also fa il,  
because we are bound b y  the  decision in  Leonis  
Steamship Com pany L im ite d  v . R a nk L im ite d  
\sup .).

W ith  regard to  th e  p o in t as to  d ispa tch m oney, 
re s p e c tfu lly  th in k  th a t  the re  is n o th in g  in  t h a t .
A t k in , L .J .— T his  is a question  w h ich  is con

t in u a lly  a ris ing  and ab ou t w h ich  the re  is a long 
*ne o f  cases. I  th in k  we are precluded b y  

a u th o r ity  fro m  g iv in g  effect to  M r. C am pion ’s 
a rgum ent. I t  appears to  me p la in  th a t  in  con
s idering th is  question the  f irs t m a tte r  you  have to  
°o k  a t is w h a t is th e  co n tra c t between th e  pa rties  
, w ha t are th e  clauses in  th e  c h a rte r-p a rty  w h ich  
eal w ith  dem urrage— because dem urrage, a fte r  

a il, is o n ly  a con ven tiona l sum agreed between 
Ue pa rties  as com pensation to  th e  sh ipow ner 
° r  th e  de lay in  e ith e r load ing  o r d ischarg ing 

, 's siu p  beyond a specified tim e . In  eve ry  case 
be f irs t  th in g  th a t  you  have to  lo o k  a t is, w h a t 
aVe th e  pa rties  expressly agreed upon in  th e  

M a tte r ; and in  a n y  case you  have to  de te rm ine  
Uat th e y  have agreed as to  th e  discharge b y  

Ue cha rte re r, th e  t im e  fo r  d ischarge, the  place 
u  d ischarge, and when th e  t im e  begins.
_ J h a t m a tte r  is n o t necessarily concluded b y  

T re ly  exa m in ing  the  clauses w h ich  impose 
^Pon th e  sh ip  th e  o b lig a tio n  to  proceed to  a 

er th .  Y o u  do n o t necessarily de te rm ine  the  
^ovisions as to  th e  a m o u n t o f  dem urrage 

s, erely  b y  considering w h a t p o in t th e  ship 
a proceed to ,  w h e the r to  a p o r t,  a dock, o r 
, “ u r th , tho ugh  th a t  m a tte r  is a m a tte r  w h ich  

°  d o u b t has to  be considered.
_ th in k  th a t  the  a u th o ritie s  com pel us to  ho ld  

is When th e  parties have agreed th a t  a sh ip  
y  °  he e ith e r loaded o r d ischarged in  a fixed  
sta C’ ° r  a t im e  fixed  b y  reference to  a s ta ted 
to  1 d a rd ’ th e n  th e  o b lig a tio n  o f  th e  cha rte re r 
Co loa<f  begins w hen th e  sh ip  has a rrive d  a t her 

u tra c t de s tina tion . I t  is m a te ria l to  consider 
y b t h e r  th e  sh ip  is an a rrived  sh ip  o r n o t,  b u t  
Part? o f  course, m a y  be va ried . In  fa c t, th e

ties m ig h t agree to  some o th e r t im e  a t w h ich  |

th e  la y  days are to  commence ; as th e y  some
tim es do agree in  a c h a rte r-p a rty  so fa r  as 
load ing , a t an y  ra te , is concerned, th a t  th e  
o b lig a tio n  to  load is o n ly  to  commence a t th e  
e x p ira tio n  o f  a ce rta in  no tice  w h ich  is to  be 
g iven when th e  sh ip  is an a rrived  ship.

In  th e  case o f  H u lthen  v . Stewart (sup.), 
the re  was a c h a rte r-p a rty  w h ich  seems to  me 
in  substance to  be a cha rte r in  precise ly the  
same fo rm  as the  p r in te d  clauses in  th is  cha rte r- 
p a r ty .  There the re  was an o b lig a tio n  upon the  
cha rte re r to  load in  the  cus tom ary  m anner, 
v e ry  m uch in  the  fo rm  expressed in  th e  re levan t 
clause here. In  th a t  case i t  was decided b y  
P li ill im o re , J .,  and the  House o f Lo rds obv ious ly  
th o u g h t i t  r ig h t ,  th a t  th e  ob lig a tio n  upon the  
cha rte re r to  load d id  n o t arise u n t i l  th e  vessel 
had in  fa c t g o t her b e rth . I f  M r. Cam pion had 
to  deal w ith  th e  p r in te d  clause alone, I  th in k  
the re  w o u ld  be a g rea t deal to  be said fo r  h im . 
I t  is to  be no ted  th a t  in  the  case o f  Leonis  
Steamship Com pany L im ite d  v .  R ank L im ite d  
(sup.) the re  was an express p rov is ion  as to  
when th e  la y  days were to  beg in , w h ich , o f  
course, w ou ld  re lieve the  co u rt o f a n y  d if f ic u lty  ; 
b u t in  th is  case the re  is to  m y  m in d  a fixe d  t im e  
fo r  load ing , and i f  so th e  case comes w ith in  w h a t 
was said b y  L o rd  M acnaghten in  H u lthe n  v . 
Stewart (sup .) a t p . 3 9 4 : “ I t  is, I  th in k ,  
established th a t ,  in  o rder to  m ake a cha rte re r 
u n co n d itio n a lly  lia b le , i t  is n o t enough to  s tip u 
la te  th a t  th e  cargo is to  be discharged ‘ w ith  a ll 
d ispa tch o r ‘ as fas t as steam er can d e live r,’ 
o r  to  use expressions o f th a t  so rt. In  o rder 
to  impose such a l ia b i l i t y  th e  language used 
m ust in  p la in  and unam biguous te rm s define 
and spec ify  th e  pe riod  o f t im e  w ith in  w h ich  
d e liv e ry  o f the  cargo is to  be accom plished.”

T o  m y  m in d , th e  question is w h e the r clause 
26 does define in  p la in  and unam biguous te rm s 
the  pe riod  o f  t im e  w ith in  w h ich  th e  de live ry  
o f th e  cargo is to  be accom plished. To m y  
m in d  clause 26 does ; i t  varies th e  p r in te d  
clause, and i t  pu ts a con tra c tua l ob lig a tio n  upon 
the  cha rte re r. I t  says : “ Cargo to  be loaded 
and discharged accord ing to  th e  custom  o f the  
po rts , b u t n o t less th a n  the  average ra te  o f  
100 fa thom s per w eathe r w o rk in g  da y , Sundays 
and ho lidays excepted, reve rs ib le .”

I t  appears now  th a t  th e  ob je c t o f th a t  clause 
was to  v a ry  th e  p rov is ions o f th e  p r in te d  clause, 
and to  tu rn  th a t  w h ich  was a cus tom ary  ra te  
in to  a fixed  ra te . T hus, we have a fixe d  ra te  
c h a rte r-p a rty . Leonis Steamship Com pany 
L im ite d  v . R a nk  L im ite d  (sup.) is , no d o u b t, a 
lead ing  decision, and the decision in  th a t  case 
is th a t  th e  t im e  fo r  load ing  commences when 
th e  sh ip  is an a rrive d  sh ip , and she is an a rrived  
sh ip  when she gets in to  the  p o r t.  In  those 
circum stances i t  appears to  me th a t  the  decision 
o f th e  learned judge  was r ig h t,  and th e  appeal
m ust be dism issed. . , ..A ppea l dismissed.

S olic ito rs  : fo r  the  appe llan ts , B ell, B rod rick , 
and G ray, agents fo r  H a rris o n  and Son, W est 
H a rtle p o o l ; fo r  the  respondents, Bottere ll and 
Roche, agents fo r  Botterell, Roche, and Temperley, 
W est H a rtle p o o l.
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K IN G ’S B E N C H  D IV IS IO N .

F r id a y , A p r i l  24, 1925.

(Before R o c h e , J .)

Z a c h a r ia s s e n  v. L o n d o n  Ge n e r a l  I n s u r a n c e  
Co m p a n y  L im it e d , (a)

Insurance (M a rin e )  —  Loss —  Representative 
action  —  Judgm ent —  Interest— L ia b il i ty  o f 
underwriters to p a y  interest— Judgments A c t 
1838 (1 &  2 V ie t. c. 110), s. 17.

The p la in t i f f  in  Nov. 1920 insured h is  sa iling  
vessel on h u ll and m aterials fo r  35,0001. on a 
voyage fro m  N ew port M ew s to Gothenburg 
against risks  o f “  m ines on ly, Norwegian  
conditions, in c lud in g  m iss ing .”  D u rin g  the
currency o f the p o licy  the vessel was lost and a 
c la im  was made under the p o licy  fo r  the loss 
o f the vessel, and i t  was arranged that the action 
which had been started to enforce the c la im  
should be treated as a representative action. 
F o u r o f the several insurance companies 
tak ing p a r t in  the insurance were made fo rm a l 
defendants in  the action, and the underwriters  
mho had subscribed the p o licy  and were not 
sued agreed that the defendants should defend 
the c la im  as representing a ll the underw riters. 
The agreement recited that the underwriters  
were desirous o f having the ir l ia b i l ity  legally 
determined, and provided that, in  consideration 
of the assured abstain ing, at the ir request, 
fro m  b ring ing  any action in  respect o f the 
c la im  other than that already commenced 
against the fo u r  defendant companies, they 
xvould be bound by the result o f that action as 
i f  separate actions had been brought against 
them, and such separate actions had been, 
upon the ir app lica tion , consolidated under 
the usua l consolidation order. The agreement 
also provided that i f  by any judgm ent the said  
fo u r  defendants should become liable in  the 
action to p a y  any sum or sums fo r  p r in c ip a l,  
interest, o r otherwise in  respect o f the c la im  
under the p o licy , the other underw riters would  
p a y  the rateable p ro po rtion  due fro m  them 
respectively. The action against the fo u r  
defendants was heard by Row latt, J .  in  J u ly  
1923, and resulted in  judgm ent fo r  the p la in t if f .  
The defendants appealed, but the Court o f 
A ppea l affirmed the judgm ent o f Rowlatt, J . 
in  fa v o u r o f the p la in t if f .  The money due 
under the judgm ent o f Row latt, J .  was 
deposited in  the jo in t  names o f the solic itors o f 
the pa rties  and earned interest at the rate o f 
2 pe r cent. About 150 days elapsed between 
the date o f the judgm ent o f Row latt, J .  and the 
decision o f the Court o f A ppea l, dism issing  
the appeal, and the p la in t i f f  in  that action  
claimed interest (to be reckoned in  accordance 
w ith  sect. 17 o f the Judgments A c t  1838) at 
4 per cent. The defendants in  the present 
action refused to p a y  the ir p roportionate p a rt 
o f that interest, although w illin g  to p a y  the ir

(a) Reported by  T . W . M organ , Esq., B a n is te r a t-Law .

[K .B .  D iv .

share o f the p r in c ip a l sum received. They 
claimed that they were on ly  liable fo r  their 
proportionate shares o f sums actua lly  given 
in  the judgm ent o f Row latt, J .

H e ld, (1) that the defendants were bound by the 
result o f the representative action. The result 
o f that action was that a judgm ent was obtained, 
and by the operation o f the Judgments A d  
1838 interest was added to the sum given in  the 
judgm ent u n t il date o f paym ent. The defen
dants were therefore liable to p a y  the ir share 
o f the interest claimed, and there was nothing 
in  the agreement to preclude or m in im ise  that 
lia b ility .  The defendants were liable not only 
fo r  interest expressly awarded in  the judgm ent, 
but also to interest added to the judgm ent by 
operation o f the statute, i.e ., the Judgments 
A c t 1838.

A c t io n  in  th e  C om m ercia l L is t.

The p la in t if f ,  w ho was the  assured under 
ce rta in  po lic ies o f m arine  insurance on h lS 
sa iling  vessel the  A lb yn , c la im ed to  recover 
fro m  the  defendants, w ho, w ith  o th e r under
w rite rs , had u n d e rw ritte n  one o f the  policies» 
th e ir  p ro p o rtio n a te  p a r t  o f th e  in te res t due 
under section 177 th e  Judgm ents  A c t  183® 
(1 &  2 V ie t. c. 110), on a ju d g m e n t w h ich  had 
been recovered aga inst the  u n de rw rite rs  in  a 
representa tive  ac tion , th e  defendants having 
agreed to  be bound b y  such ju d g m e n t.

The facts are fu l ly  s ta ted  in  the  head note 
and the ju d g m e n t.

M alco lm  I l i lb e ry  fo r  the  p la in t if f .

IF . L . M c N a ir  fo r  the  defendants.

R o c h e , J .— T h is  ac tio n  raises a v e ry  short 
and com p a ra tive ly  s im ple p o in t. In  1923, th  
p la in t if f ,  be ing insured fo r  35,0001. unde 
policies o f insurance on a sa iling  vessel called tn  
A lb y n  on a voyage fro m  N e w p o rt Mews to  Gothen 
bu rg , b ro u g h t an ac tio n  on one o r m ore o f thos 
po lic ies ; and he b ro u g h t i t  against und® 
w rite rs  o th e r th a n  the  present defendants, dr* 
present de fendant com pany had unde rw rite  
one o f  th e  po lic ies on th e  A lb y n . The d 
fendants in  th e  ac tio n  so b ro u g h t in  192° 
w i l l  describe as the  un de rw rite rs  in  the  te 
ac tio n . .

The p la in t if f  u lt im a te ly  recovered judgn>e’' j  
in  th e  te s t ac tio n , b u t  before he had recover 
ju d g m e n t in  th e  te s t ac tio n  th e  present 
fendan ts had, w ith  others, entered in to  ,g 
agreem ent w ith  the  p la in t if f ,  agreeing, as 1 rV 
com pendiously  s ta ted  in  o rd in a ry  phraseoloP  
to  be bound b y  the  re su lt o f  th e  te s t a c tl°t }) 
The present proceedings raise a question  r v .  
regard to  the  m eaning and con s tru c tion  of t  
agreem ent. „

The agreem ent was da ted  the  5 th  Jan . * e 
A t  th a t  da te  th e  c la im  under th e  insu 
po lic ies was be ing p u t  fo rw a rd  to  th e  sev 
un de rw rite rs . The p la in t if f  recovered Ju r. 
m e n t on th e  24 th  J u ly  1923 against th e  un ^  
w rite rs  in  th e  te s t ac tio n . U n d e r the  
m ents A c t  1838, s. 17, th e  a m o un t adjudg
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being th e  ju d g m e n t deb t, ca rried  in te res t a t the  
ra te  o f 4 per cent, pe r annum  fro m  th e  tim e  o f 
en te ring  up th e  ju d g m e n t, o r fro m  th e  t im e  o f 
the  com m encem ent o f th is  A c t  in  cases o f 
Judgments the n  entered up and n o t c a rry in g  
in te rest, u n t i l  th e  same sha ll be satisfied, and 
such in te re s t m ay be lev ied  unde r a w r i t  o f 
execution on such ju d g m e n t.

The case was carried  to  the  C ourt o f A ppea l 
uy th e  defendants in  th e  te s t ac tio n . The 

o u r t  o f A ppea l was o f the  same o p in ion  as 
R o w la tt,  J .,  and acco rd ing ly  the  p la in t if f  held 

ju d g m e n t. O w ing to  th e  in te rv e n tio n  o f 
the  L o n g  V aca tion  and the  o rd in a ry  pe riod  o f 
Proceeding to  the  C ourt o f  A ppea l, the re  was a 
considerable pe riod— nearly  h a lf  a year—  

etween the  dates o f th e  ju d g m e n t o f the  
cou rt o f f ir s t  instance and the  ju d g m e n t o f the  

° u r t  o f A ppea l. U n de rw rite rs  in  the  tes t 
ac tion , o f course, had  to  p a y  in te res t a t 4 per 
?ent. fo r  th a t  period  th a t  elapsed between the 
Judgm ent o f  R ow Jatt, J . and the date a t w h ich , 
a lte r  the  ju d g m e n t o f th e  C o u rt o f A ppea l, 
they satisfied th a t  ju d g m e n t. There was 

u ring  th a t  pe riod  a fo rm  o f  s ta y  in  be ing w h ich  
as accom panied b y  a deposit in  jo in t  names 

u accordance w ith  a v e ry  com m on practice , 
th  6 *n ^eres^ earned on th a t  deposit was less 
tha n  th e  s ta tu to ry  in te res t o f  4 per cen t. ; and 

n 'bhct'cuce between th e  s ta tu to ry  in te res t 
ud th e  deposit in te re s t had to  be p a id  b y  the  
efendants in  the  te s t ac tio n  o u t o f th e ir  own 

Pockets.

The question w h ich  arises in  th is  ac tio n  is, 
t  he ther th e  de fendan t com pany, ha v in g  agreed 
j 0 be bound, in  a ce rta in  m anner, were under 
’a b il i ty  to  p a y  m ere ly  a p ro p o rtio n  o f  th e  sum 
’’ig in a lly  ad judged b y  the  judge  o f f irs t  in 

stance as due under th e  p o lic y , fo r  the  am o un t 
1 th e  loss and in te re s t fro m  the  tim e  when 
he loss became payab le , u n t il the  ju d g m e n t, 

. t  w he the r th e  de fendan t com pany were liab le  
a d d itio n  to  p a y  its  p ro p o rtio n  and equ iva le n t 

ho un t in  respect o f  the  s ta tu to ry  in te res t 
i “ ob accrued a fte r  th e  da te  o f  th e  ju d g m e n t 

the c o u rt o f f irs t  instance u n t i l  the  date o f 
Paym ent ?

The p la in t if f  c la im s th a t  he is e n tit le d  to  
ecover fro m  th is  de fendan t as w e ll as fro m  th e  
ch 'ndarits in  the  tes t ac tio n  in te res t in  th a t  

e nse fro m  th e  date o f  th e  ju d g m e n t o f the  
,)t ,'’ r t  °1 f irs t  instance. The defendants, on the  
j j  ,®r  hand , con tend th a t  a ll th a t  th e y  are 
th   ̂ ^ b ir  is th e ir  ow n e q u iva le n t sum due from  
t„  e,rn ’ n  respect o f th e  sum ad judged in  the  

st ac tion , w ith  the  a d d itio n  o f deposit in te res t 
’ch was earned under the  deposit a rrange

m ent w h ich  existed.
s. tle m a tte r., tu rn s  p r in c ip a lly  on th e  con- 
5tfi c t jon  o f clause 1 o f the  agreem ent o f th e  
‘ i 2  Jan . 1922, w h ich  prov ides as fo llo w s : 

th a t  in  considera tion  o f the  m a tte rs  w h ich  
m entioned we ” — “  we ”  includes the  de- 

res , ts  in  th is  a c t i° n — “  w i l l  be bound b y  the  
f  P.” - ° f  the  said ac tio n  against th e  said de- 
def an ts ” — “  t l le  sa’ (i  de fendants ”  are the  

endants in  th e  te s t ac tio n — ‘ ‘ o r an y  sub

s titu te d  defendants as h e re ina fte r m entioned, 
so fa r  as such re su lt relates to  th e  po lic ies sub
scribed b y  us respective ly  in  th e  same w ay and 
upon th e  same term s as we respective ly  should 
have been bound b y  such resu lt i f  such separate 
actions had been commenced against us and 
such several actions had been upon  one ap p lica 
t io n  consolida ted b y  th e  usual Conso lidation 
O rder.”

N o w  the  p la in t if f  says th a t  th a t  clause 
p rov ides q u ite  s im p ly  th a t  the  de fendan t com 
p a ny  w i l l  be bound b y  th e  resu lt o f  th e  ac tio n , 
and th a t  the  re su lt o f  the  ac tio n  was th a t  a 
ju d g m e n t was ob ta ined  ; and th a t  b y  th e  opera
t io n  o f the  s ta tu te , th a t  ju d g m e n t carried  
ce rta in  in te res t, and th e  ce rta in  in te re s t became 
added to  and inc luded  in  the  ju d g m e n t ; and 
th a t,  acco rd ing ly , these defendants are bound 
to  pa y  ju s t  as i f  th a t  ju d g m e n t was against 
themselves, n o t because th e y  are pa rties  to  the  
ju d g m e n t o r the  ju d g m e n t is against them , 
because o f th e ir  agreem ent to  be bound b y  the  
resu lt o f the  ac tion .

T h a t con ten tio n  is I  th in k  a sound con
te n tio n  ; b u t  i t  was p u t  th a t,  w h a teve r m ig h t 
have been the  effect o f clause 1, i f  i t  stopped 
a fte r  th e  words “  he re ina fte r m en tioned ,”  o r 
stopped a t th e  words “  so fa r  as such re su lt 
relates to  the  po lic ies subscribed b y  us respec
t iv e ly , ”  and i f  the  end o f th a t  clause is looked 
a t and also i f  clause 3 o f the  same agreem ent 
is looked a t, i t  is p la in  th a t  the  pa rties  d id  n o t 
con tem pla te  a n y  such resu lt.

M r.M cN a ir,counse l fo r th e  de fendan tcom pany, 
whose v e ry  ingenious and e laborate a rgum ent 
I  apprecia ted in  eve ry  respect, p u t  th e  m a tte r  
in  th is  w ay. H e  said th a t  b y  clause 3 o f the  
said agreem ent, the re  was a p ro v is io n  fo r  p a y 
m en t o f ce rta in  in te res t b y  a de fendan t in  the  
p o s itio n  o f these defendants, and  th a t  in te res t 
m eant in te res t g iven  o r ad judged to  be due o r 
p rope r to  be pa id  in  an a c tio n  on th e  p o lic y  b y  
v ir tu e  o f th e  C iv il P rocedure A c t  1833, and 
re ferred to  in te res t such as was in  fa c t ad judged 
b y  R o w la tt,  J ., as payab le  under th is  p o lic y  ; 
and i t  d id  n o t re fe r to  and was n o t capable o f 
be ing he ld to  re fe r to  in te res t payab le  unde r the  
Judgm ents A c t  1838.

H e fu r th e r  said th a t  i t  was m an ifes t b y  reason 
o f d ivers prov is ions in  clause 3 , in c lu d in g  in  
p a r tic u la r  a clause s t ip u la tin g  the  p a ym en t b y  
a de fendant in  the  p o s itio n  o f these defendants 
w ith in  fou rteen  days a fte r  ta x a tio n , th a t  i t  
was n o t in tended  th a t  the re  should be an 
o b lig a tio n  to  sa tis fy  such a de fendan t’s l ia b i l i t y  
w ith in  fou rteen  days o r to  p a y  in te res t unless 
the  sum was pa id  in  sa tis fac tion . I  have o n ly  to  
say th is , th a t  the re  is n o th in g  a t a ll to  show th a t  
th e  w o rd  “  in te res t ”  w h ich  is fo llow ed b y  the  
words “  o r o therw ise,”  has n o t the  w idest 
possible significance in  clause 3 ; and the re  is 
no reason w h y  i t  should n o t re fe r to  in te res t 
due under th e  s ta tu te  o r recovered under the  
Jud gm e n t A c t  1838, q u ite  as m uch as in te rest 
due under th e  s ta tu te  o r recovered unde r the  
C iv il P rocedure A c t  1838 ; and, in  th e  second 
place, the  o th e r p rov is ions o f th e  clause do n o t 
seem to  me to  be a t a ll su ffic ien t to  rem ove
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fro m  th e  defendants th e  ob lig a tio n  w h ich  
fe ll on the m , in  m y  ju d g m e n t, b y  v ir tu e  o f 
clause 1 .

There is n o th in g , I  th in k ,  m ak ing  i t  a t a ll 
p la in  th a t  i t  is n o t in tended  th a t  a de fendant 
in  the  p o s itio n  o f th e  present defendants should 
n o t be liab le  to  exa c tly  th e  same measure o f 
l ia b i l i t y  as th e  defendants in  th e  te s t ac tio n . 
Indeed, the  w hole scheme, b o th  o f clause 3 
and o f th e  agreem ent take n  as a whole seems 
to  me to  be d irec ted  to  and to  accom plish the  
ob je c t o f p u t t in g  a ll th e  defendants, w he the r 
in  the  te s t ac tio n  o r in  th e  stayed actions (those 
defendants on w h a t m ay  be ca lled th e  w a it in g  
lis t) ,  in  e xa c tly  th e  same po s itio n .

The o th e r a rgum en t on w h ich  I  should say 
som eth ing is an a rgum en t w h ich  goes back to  
clause 1 o f th e  agreem ent and depends on a 
cons idera tion  o f the  te rm s o f th e  usual con
so lida tion  order, w h ich  conso lida tion  o rder is 
re ferred to  in  clause 1 o f th e  agreem ent.

The usual conso lida tion  o rder appears to  be 
th e  o rder set o u t in  C h it ty ’s F orm s, 15 th  e d it., a t 
p . 265, th a t  is to  say, in  th e  course o f P a r t  5, 
chap te r 9, o f th a t  w o rk . N o w  I  do n o t in te n d  
to  devote any le n g th  o f t im e  to  th e  in te rp re ta 
t io n  o f th a t  order, b u t  I  observe th a t  the  
p e n u ltim a te  pa rag raph  on p . 266 o f C h it ty ’s 
F orm s, on w h ich  M r. M c N a ir ’s a rgum ent 
m a in ly  depends, seems to  me to  be w ro n g ly  
stopped in  the  e d itio n  to  w h ich  I  am  re fe rrin g  ; 
and I  th in k  th a t  the  com m a w h ich  appears a fte r  
th e  w o rd  “  d e fa u lt ”  shou ld  re a lly  appear, i f  a 
com m a should appear a t a ll, a fte r  th e  w ord  
“ am o un t,”  and i f  th e  fo u r th  and f i f th  paragraphs 
on th a t  page are read tog e the r, in te rp re tin g  
the m  as I  in te rp re t the m , I  see n o th in g  to  
preclude th e  defendants fro m  a l ia b i l i t y  to  pa y  
pu rsua n t to  such an o rder ju s t  th is  a m o un t o f 
in te re s t w h ic h  i t  is now  c la im ed th a t  th e y  
should pay.

A cco rd in g ly , a reference to  th e  o rder in  ques
t io n  seems to  be to  do n o th in g  in  its  tu rn  to  ta ke  
aw ay fro m  these defendants th e  l ia b i l i t y  w h ich  
I  th in k  was im posed on the m  b y  th e  agreem ent 
in  th is  case.

F o r  these reasons, th e  defence, in  m y  ju d g 
m en t, fa ils , and the re  w i l l  be ju d g m e n t fo r  the  
p la in t if f  fo r  49b, toge the r w ith  th e  costs o f th is  
ac tio n  ; and th is  be ing a te s t a c tio n  in v o lv in g  
o th e r sums, and  an action  w h ich , b y  its  ve ry  
na tu re  is v e ry  p rope r to  be considered in  the  
H ig h  C o u rt and n o t in  th e  C o un ty  C o urt, 
I  c e r t ify  th a t  th e  costs sha ll be on th e  H ig h  
C o u rt scale. Judgm ent fo r  the p la in t if f .

S olic ito rs  fo r  th e  p la in t if f ,  H e n ry  H ilb e ry  and 
Son.

S olic ito rs  fo r  th e  defendants, B allan tyne, 
C liffo rd , and Co.

Thursday, J u ly  23, 1925.

(B efo re  R o c h e , J .)

P roctor , Ga r r a t t , M a r s to n  L im it e d  v- 
Oa k w in  St e a m s h ip  Co m p a n y  L im it e d . (a)

C harter-party  —  Orders as to po rt o f discharge 
to be given to sh ip  after a rr iv a l at port 
o f call— O bligation o f sh ip  to w a it f o r  order's 
at p o rt o f call.

B y  a charter-party, dated the 26 th June  1924, 
the charterers chartered a steamer to bring a 
cargo fro m  R . The charter-party p ro v id e d ■ 
“  (4) T hat being so loaded the steamer shad 
w ith  a l l convenient speed proceed to St. ' •  
. . . f o r  orders to discharge at a safe p oTJ 
in  the U n ited  K ingdom  or on the Con
tinent. . . . (22) Orders as to po rt o j
discharge are to 'be given to the master ztith ‘i n 
tw enty-four hours after receipt by consigned 
o f master’s telegraphic report to consignees o j  

h is  a rr iv a l at the po rt o f ca ll. . . . ”
The steamer le ft R . w ith  a cargo o f maize on the 

2nd J u ly  1924 and arrived  at S t. V . at 2.40 p-nl 
on S aturday, the 2nd A ug . About tw enty-f°u 
hours before a rr iv in g  at S t. V . the master sen 
a wireless message to the charterers in  L o n d o  

saying that he was nearing S t. V ., and &  
a rr iv a l there he cabled to them that the smP 
had arrived and was aw a iting  orders. Oze^ng 
to the fa c t that M onday, the 4 th A ug ., lvaS.i.e 
B an k  H o lid a y , the cable d id  not reach t 
charterers u n t il Tuesday, the 5th A ug . • 
steamer le ft S t. V . at 8 p .m . on the 2nd Ang 
fo r  Las P ., where she arrived on the 7th ^ u°'e 
the master having arranged that any messag 
which m ight come fo r  h im  should be fo rw ard  
to the ship by wireless fro m  St. V .

On the 6 th A ug . the charterers sold the cargo ^  
“  shipped in  good condition pe r steamship

itiri
at

arrived St. V .”  They purchasers,
learned that the sh ip  was net at St. V . aw ait  ̂
orders, refused to accept the cargo except a 
reduction o f 3021. 4s. 8d. fro m  the contr
p rice .

c n r i{The charterers claim ed th is  sum fro m  the 01L;r ngt 
as damages fo r  breach o f contract in  ^  
w a itin g  at S t. V . u n t i l  they received order's 
to po rt o f discharge or, alte rnatively, in  
w a itin g  fo r  a reasonable tim e a fter the exP *\a ¡foot 
o f tw enty-four hours. The um p ire  held ^  
the owners were not liable to the charterers ̂  
reason o f the fa c t that the steamer d id  ^  
w a it at S t. V . U pon a case stated f ° r  
op in ion  o f the court,

H e ld , that i t  Was an im p lie d  term o f the c^ r f0r  
p a rty  that the sh ip  should w a it at St. 
tw en ty-four hours and a reasonable time t ^  
after. I n  view o f the fa c t that she arrive  
the 2nd A ug . and that the 4>th A ug .

hda,B an k  H o lid a y , she should have waited  
at least the 5th A ug . The charterers ^  
broken the ir contract w ith  the purchase y 
the cargo, and the damages they had t° 
by way o f reduction fro m  the contract P ,

-------------------- - - ~~
(a) Reported by J. S. SCKIMGEOCK, Esq., Barrister-8 '
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were not too remote. The charterers were there
fo re  entitled to the damages claimed.

A w a r d  in  th e  fo rm  o f a special ease s ta ted 
t>y th e  um p ire , M r. S tu a rt B evan, K .C ., fo r 
the  o p in ion  o f the  cou rt.

B y  a c h a rte r-p a rty , da ted th e  26 th  June 
1924, th e  owners, the  O akw in  Steam ship Com 
pany L im ite d , charte red th e ir  steam ship, the  
Watsness, to  the  charterers, P ro c to r, G a rra tt, 
M arston L im ite d , R osario . The m a tte r in  
d ispu te  in  th e  a rb itra t io n  was th e  charte rers ’ 
c la im  fo r damages in  respect o f the  fa ilu re  o f 
the m aster o f the  steam ship to  w a it, a fte r  
a rr iv a l a t S t. V in cen t (the  p o r t  o f ca ll), fo r 
orders fro m  the  charterers as to  p o r t o f d is 
charge, and in  sa iling  fro m  S t. V in cen t before 
rece iv ing such orders.

The m a te ria l clauses o f the  c h a rte r-p a rty  
Were :

(2) That the steamer . . . shall proceed as 
ordered by the charterers to  the undermentioned 
Ports or places, and there receive from  them a 
m il and complete cargo o f wheat and (or) maize 
and (or) rye.

(4 ) T h a t,  b e in g  so loaded , th e  s tea m er sha ll 
a l l  reasonable  speed proceed to  S t. V in c e n t 

<Lape V e rd e ) o r  Las P a lm as o r  T e n e riffe  (C a n a ry  
is la n d s ) o r M a d e ira  o r  D a k a r  a t  th e  m a s te r’s 
o p tio n  fo r  o rde rs  (unless these be g iv e n  to  h im  b y  
cha rte re rs  on  s ig n in g  b il ls  o f  la d in g ) to  d ischarge  

a safe p o r t  in  th e  U n ite d  K in g d o m  o r  on  th e  
c o n t in e n t w ith in  c e r ta in  na m ed  l im its .

(22) O rders as to  p o r t  o f  d ischa rge  a re  to  be 
s jve n  to  th e  m a s te r w ith in  tw e n ty - fo u r  hours  

te r  re ce ip t b y  consignees o f  m a s te r ’s te le g ra p h ic  
ep o r t  to  consignees . . .  o f  h is  a r r iv a l a t  th e  

P o rt o f  c a ll, a n d  fo r  a n y  d e te n tio n  w a it in g  fo r  
rders a f te r  th e  a fo re sa id  tw e n ty - fo u r  ho u rs  th e  
h a rte re rs  o r  th e ir  agen ts  s h a ll p a y  to  th e  s team er 
Os. s te r lin g  p e r h o u r. T h e  m a s te r sh a ll g ive  

r o t t e n  n o tice  to  th e  ch a rte re rs  be fo re  s ig n in g  
ha l b il ls  o f  la d in g  w h e th e r he w i l l  c a ll a t  S t. 

f  m ce n t, Las P a lm as, T e n e riffe , M a d e ira , o r D a k a r  
o r o rde rs . S hou ld  cab le  c o m m u n ic a tio n  w ith  th e  

o f  c a ll be in te r ru p te d  s team er sh a ll proceed to  
o u t - ’ Q ueenstow n  o r  F a lm o u th  a t  th e  m a s te r’s 

P tio n  fo r  o rde rs , a n d  th e  m a s te r is to  ad v ise  
n a rte re rs ’ a g en t o f  h is  a r r iv a l a t  th e  p o r t  o f  c a ll.

The c h a rte r-p a rty  con ta ined th e  usual ex- 
CePtions clause.

The steam er le f t  R osario  under the  cha rte r- 
i?a r ty  ° n  th e  2nd J u ly  1924 w ith  a cargo o f 

aize. B efore the  sh ip  le f t  the  m aster o ra lly  
o ft;  med one o f th e  managers in  the  charte rers ’ 
y  lce th a t  the  ship w o u ld  be ca llin g  a t S t.

h ieent and p ro b a b ly  a t Las Palm as. N o 
Point arose between the  pa rties  as to  the  

“r vice o f a w r it te n  no tice  b y  th e  m aster under 
t . au.se 22 the  ch a rte r-p a rty , and th e  a rb i- 

M;ion proceeded upon the  fo o tin g  th a t  such 
g iy tte n  n o t ' ee should be take n  as ha v in g  been

The f in a l b i l l  o f  la d in g  signed a t Rosario  
mmenced as fo llow s : “  Shipped on board 
® Watsness now  ly in g  in  the  p o r t  o f Rosario  
d bound fo r  orders to  S t. V in ce n t. . . .”  

2nJhe  steam er a rrive d  a t S t. V in c e n t on the  
H A ug . 1924 a t 2.40 p .m .

Siv ef° re le a v in S R osario  the  charte rers had 
en the  m aster a w r it te n  no tice  in s tru c tin g

h im  on a rr iv a l a t p o r t  o f ca ll to  a p p ly  to  them  
a t 87, Leadenha ll-s tree t, Lo nd on , fo r  in s tru c 
tions.

A b o u t tw e n ty -fo u r hours before th e  steam er’s 
a r r iv a l a t S t. V in cen t, her m aster had sent a 
wireless message to  th e  charterers a t th e ir  
L o nd on  address adv is ing  the m  th a t  th e  ship 
was proceeding to  S t. V in ce n t w a it in g  fo r 
orders.

On S atu rday , the  2nd  A ug . 1924, a fte r  
a rr iv a l a t S t. V incen t, the  m aster cabled to  
the  charterers a t th e ir  Lond on  o llice  : “  Watsness 
a rr iv e d  ; a w a itin g  orders.”  T h is  cable was 
received b y  th e  charterers a t 9 a .m . on M onday 
the  4 th  A ug . 1924, a B a n k  H o lid a y .

B y  a c o n tra c t in  w r it in g , da ted th e  6th  A ug . 
1924, th e  charterers sold the  cargo as “  shipped 
in  good co n d itio n  pe r steam ship Watsness 
a rr iv e d  S t. V in ce n t ”  to  Messrs. W ill ia m  I I .  P irn , 
J u n r.,  and Co. L im ite d , and on the  same day 
cabled to  th e  m aster a t S t. V in cen t to  proceed 
to  B ilb a o  to  discharge. M eanw hile , however, 
th e  steam er had w a ited  a t S t. V in ce n t u n t i l  
8 p .m . on th e  2nd A ug ., when she le ft ,  the  
m aste r ha v in g  in s tru c te d  his agents th a t  i f  
an y  message should come th ro u g h  fo r h im  
th e y  were to  tra n s m it i t  to  h im  b y  wireless.

The steam er a rr iv e d  a t Las Palm as a t 2.30 
p .m . on th e  7 th  A ug ., a n d 'o n  a r r iv a l the re  the  
m aste r received the  cha rte rers ’ orders to  
proceed to  B ilba o , fo rw a rded  b y  his agents 
fro m  S t. V in ce n t b y  wireless.

On th e  14 th  A ug . 1924 Messrs. P im  and Co. 
L im ite d , th e  buyers, ha v in g  learned th a t  the  
steam er was n o t a t the  date o f th e ir  con tra c t 
a w a itin g  orders a t S t. V in cen t, refused to  
accept the  cargo upon th a t  g round , and the  
m a rk e t be ing dow n, the  m a tte r was subse
q u e n tly  com prom ised b y  the  charterers and 
Messrs. P im  b y  the  la tte r  accepting the  cargo 
w ith  a deduction  o f 3021. 4s. 8d. fro m  the  
co n tra c t price.

I t  was contended on b e h a lf o f the  charte rers :
(a) T h a t under th e  prov is ions o f th e  cha rte r 

p a r ty  i t  was th e  d u ty  o f  th e  m aster to  w a it  a t 
S t. V in ce n t u n t il he received orders as to  
p o r t  o f discharge o r a lte rn a tiv e ly  to  w a it  fo r  a 
reasonable tim e  a fte r  th e  e x p ira tio n  o f tw e n ty - 
fo u r hours.

(b) T h a t th e  le av in g  S t. V in ce n t w ith o u t 
such orders and before the  e x p ira tio n  o f 
tw e n ty -fo u r  hours co n s titu te d  a breach o f the  
ch a rte r-p a rty .

(c) T h a t b y  reason o f such breach the  
charterers had suffered damage and special 
damage in  the  said sum o f 302Z. 4s. 8d.

I t  was contended on b e ha lf o f  the  owners :
(a) T h a t th e y  had co m m itte d  no breach 

o f th e  said ch a rte r-p a rty .
(b) T h a t the  m aster was under no ob liga 

t io n  to  w a it  a t S t. V in cen t ( i.) a f te r  th e  e xp ira 
t io n  o f tw e n ty -fo u r hours, o r ( ii.)  a t  a ll, p rov ided  
th a t  before leav ing  he had made effective 
arrangem ents to  have his orders fo rw arded  to  
h im  b y  wireless.

(c) T h a t the  charte rers were unde r no 
l ia b i l i t y  to  Messrs. P im  under th e ir  con tra c t 
fo r  sale.
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fro m  th e  defendants the  ob lig a tio n  w h ich  
fe ll on the m , in  m y  ju d g m e n t, b y  v ir tu e  o f 
clause 1 •

There is no th in g , I  th in k ,  m ak in g  i t  a t a ll 
p la in  th a t  i t  is n o t in tended  th a t  a de fendan t 
in  th e  p o s itio n  o f th e  present defendants should 
n o t be lia b le  to  e xa c tly  th e  same measure o f 
l ia b i l i t y  as th e  defendants in  th e  te s t ac tion . 
Indeed, th e  w ho le  scheme, b o th  o f clause 3 
and  o f th e  agreem ent ta ke n  as a whole seems 
to  me to  be d irec ted  to  and to  accom plish the  
ob je c t o f p u t t in g  a ll th e  defendants, w he the r 
in  th e  te s t ac tio n  o r in  th e  stayed actions (those 
defendants on w h a t m a y  be ca lled  th e  w a it in g  
lis t) ,  in  e x a c tly  th e  same po s itio n .

T he  o th e r a rgum ent on w h ich  I  should say 
som eth ing is an a rgum en t w h ich  goes back to  
clause 1 o f th e  agreem ent and depends on a 
cons idera tion  o f th e  te rm s o f  th e  usual con
so lida tion  o rder, w h ich  conso lida tion  o rder is 
re fe rred  to  in  clause 1 o f th e  agreem ent.

The  usual conso lida tion  o rder appears to  be 
th e  o rder set o u t in  C h it ty ’ s F orm s, 15 th  e d it., a t 
p . 265, th a t  is to  say, in  th e  course o f P a r t  5, 
chap te r 9, o f th a t  w o rk . N o w  I  do n o t in te n d  
to  devote  an y  le n g th  o f t im e  to  th e  in te rp re ta 
t io n  o f th a t  o rder, b u t  I  observe th a t  the  
p e n u ltim a te  pa rag raph  on p . 266 o f  C h it ty ’ s 
F orm s, on w h ich  M r. M c N a ir ’ s a rgum ent 
m a in ly  depends, seems to  me to  be w ro n g ly  
stopped in  th e  e d it io n  to  w h ic h  I  am  re fe rrin g  , 
and I  th in k  th a t  th e  com m a w h ich  appears a fte r  
th e  w o rd  “  d e fa u lt ”  shou ld  re a lly  appear, i f  a 
com m a shou ld  appear a t a ll,  a fte r  th e  w o rd  
“ am o un t,”  and i f  th e  fo u r th  and f i f th  paragraphs 
on th a t  page are read toge the r, in te rp re tin g  
th e m  as I  in te rp re t th e m , I  see n o th in g  to  
prec lude th e  defendants fro m  a l ia b i l i t y  to  pa y  
pu rsua n t to  such an o rder ju s t  th is  a m o u n t o f 
in te re s t w h ich  i t  is now  c la im ed th a t  th e y  
should pay .

A cco rd in g ly , a reference to  th e  o rder in  ques
t io n  seems to  be to  do n o th in g  in  its  tu r n  to  ta ke  
aw ay fro m  these defendants th e  l ia b i l i t y  w h ich  
I  th in k  was im posed on the m  b y  th e  agreem ent 
in  th is  case.

F o r these reasons, th e  defence, in  m y  ju d g 
m en t, fa ils , and the re  w i l l  be ju d g m e n t fo r  the  
p la in t if f  fo r  491., tog e the r w ith  th e  costs o f th is  
ac tio n  ; and th is  be ing a te s t ac tio n  in v o lv in g  
o th e r sums, and an ac tio n  w h ich , b y  its  ve ry  
na tu re  is v e ry  p rope r to  be considered in  th e  
H ig h  C ourt and n o t in  th e  C o un ty  C ourt, 
I  c e r t ify  th a t  th e  costs sha ll be on th e  H ig h  
C ourt scale. Judgm ent fo r  the p la in t if f .

S olic ito rs  fo r  th e  p la in t if f ,  H e n ry  H ilb e ry  and
SOU. „  „

S o lic ito rs  fo r  th e  de fendants, B allan tyne ,
C liffo rd , and  Co.

Thursday, J u ly  23, 1925.
(B efo re  R o c h e , J .)

P roc to r , Ga r r a t t , M a r s to n  L im it e d  
Oa k w in  St e a m s h ip  Co m p a n y  L im it e d . (f l)

C harter-party  —  Orders as to po rt o f discharge 
to be given to sh ip  after a rr iv a l at PoT 
o f call— O bligation o f sh ip  to w a it f o r  orders 
at po rt o f call.

B y  a charter-party, dated the 26th June  1 9 ^  
the charterers chartered a steamer to bring  
cargo fro m  B . The charter-party provided- 
“  (4) That being so loaded the steamer shea 
w ith  a l l convenient speed proceed to St. ’  ’
. . . fo r  orders to discharge at a safe P° 
in  the U n ited  K ingdom  or on the Con
tinent. . . . (22) Orders as to Port Z
discharge are to •be given to the master unUl . 
twenty-four hours after receipt by consigns 
o f master's telegraphic report to consignees 
his a rr iv a l at the po rt o f ca ll. . . .”

The steamer le ft R . w ith  a cargo o f maize on the 
2nd J u ly  1924 and a rrived  at S t. V . at 2.40 ? •" ' 
on S aturday, the 2nd A ug . About twenty-ff" 
hours before a rr iv in g  at St. V . the master s 
a wireless message to the charterers in  L o n d a  
saying that he was nearing St. V ., and . _ 
a rr iv a l there he cabled to them that i/ie * .  
had arrived  and was aw a iting  orders. OW 
to the fa c t that M onday, the 4 th A ug .,
B an k  H o lid a y , the cable d id  not reach * 
charterers u n t il Tuesday, the 5th A ug . 
steamer le ft S t. V . at 8 p .m . on the 2nd  
fo r  Las P ., where she arrived on the 7th &  & 
the master having arranged that any mesSf y  
which m ight come fo r  h im  should be fo rw a  
to the sh ip  by wireless fro m  St. V .

On the 6th A ug . the charterers sold the ca rg o ^
“  shipped in  good condition pe r steamship 
arrived S t. V .”  The- purchasers, a-ufig 
learned that the sh ip  was net at S t. V . awa 
orders, refused to accept the cargo except u 
reduction o f 3021. 4s. 8d. fro m  the com 
price . ^ f S

The charterers claimed th is  sum fro m  the oW ^  
as damages fo r  breach o f contract in  ^  
w a itin g  at S t. V . u n t il they received order 
to po rt o f discharge or, alte rnatively, in  tion 
w a itin g  fo r  a reasonable time after the exin *. 
o f tw enty-four hours. The um p ire  held ^  
the owners were not liable to the chartere ^  
reason o f the fa c t that the steamer dm ^  
w a it at S t. V . Upon a case stated J° 
o p in ion  o f the court, f .

H e ld , that i t  Was an im p lie d  term o f the chd j gf 
p a rty  that the sh ip  should w a it at S t. - fe. 
tw enty-four hours and a reasonable time gl,. 
after. I n  view o f the fa c t that she a r r i v (l 
the 2nd A ug . and that the 4 th Aug- ufli i l  
B an k  H o lid a y , she should have waitea ^  
at least the 6th A ug . The charterer* gf  
broken the ir contract w ith  the purcha ^
the cargo, and the damages they had ice
by w ay o f reduction fro m  the conlrac r  ..

.-------------------- ------------------------------- ------- -I,a'“
(a) R eported by  J . S. Sc kim g eoc e , Esq., Barrister-
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were not too remote. The charterers were there
fo re  entitled to the damages claimed.

Award in  th e  fo rm  o f a special case s ta ted 
b y  th e  um p ire , M r. S tu a rt Bevan, K .C ., fo r  
the  op in ion  o f the  cou rt.

B y  a c h a rte r-p a rty , da ted th e  26 th  June 
1024, th e  owners, the  O akw in  Steam ship Com 
pany L im ite d , cha rte red th e ir  steam ship, the  
Watsness, to  the  charterers, P ro c to r, G a rra tt, 
M ars ton  L im ite d , R osario . The m a tte r in  
d ispu te  in  the  a rb itra t io n  was th e  charte rers ’ 
c la im  fo r  damages in  respect o f the  fa ilu re  o f 
the m aster o f  the  steam ship to  w a it,  a fte r  
a rr iv a l a t S t. V in cen t (the  p o r t  o f ca ll), fo r  
orders fro m  the  charterers as to  p o r t o f d is 
charge, and in  sa iling  fro m  S t. V in ce n t before 
rece iv ing such orders.

The m a te ria l clauses o f th e  c h a rte r-p a rty  
Were :

(2 ) T h a t  th e  s tea m er . . . sh a ll p roceed as 
o rde red  b y  th e  ch a rte re rs  to  th e  u n d e rm e n tio n e d  
P orts o r  p laces, a n d  th e re  rece ive fro m  th e m  a 
f U ll a n d  co m p le te  cargo  o f  w h e a t a n d  (or) m a ize  
and (or) rye .

(4 ) T h a t,  b e in g  so loaded, th e  s tea m er sh a ll 
w ith  a l l  reasonable  speed proceed to  S t. V in c e n t 
(Cape V e rd e ) o r  Las P a lm as o r  T e n e riffe  (C a n a ry  
Is la n d s ) o r  M a d e ira  o r  D a k a r  a t  th e  m a s te r’s 
o p tio n  fo r  o rde rs  (unless these be g iv e n  to  h im  b y  
cha rte re rs  o n  s ig n in g  b ills  o f  la d in g ) to  d ischarge  
a t a safe p o r t  in  th e  U n ite d  K in g d o m  o r on  th e  
C o n tin e n t w ith in  c e r ta in  na m ed  l im its .

. (22) O rders  as to  p o r t  o f  d ischa rge  a re  to  be 
8 lVen to  th e  m a s te r w ith in  tw e n ty - fo u r  ho urs  
a fte r re c e ip t b y  consignees o f  m a s te r’s te le g ra p h ic  
reP o rt to  consignees . . .  o f  h is  a r r iv a l a t  th e  
P o rt o f  ca ll, a n d  fo r  a n y  d e te n tio n  w a it in g  fo r  
orders a f te r  th e  a fo resa id  tw e n ty - fo u r  ho urs  th e  
cha rte re rs  o r  th e ir  agen ts  sh a ll p a y  to  th e  s team er 
oh*, s te r lin g  p e r h o u r. T h e  m a s te r sh a ll g ive  
W ritte n  n o tice  to  th e  ch a rte re rs  be fo re  s ig n in g  
hual b il ls  o f  la d in g  w h e th e r he w i l l  c a ll a t  S t. 
'h n c e n t, La s  P a lm as, T e n e riffe , M a d e ira , o r D a k a r  
to r  o rders . S hou ld  cab le  c o m m u n ic a tio n  w ith  th e  
P o rt o f  c a ll be in te r ru p te d  s team er sh a ll proceed to  
L isb o n , Q ueenstow n o r  F a lm o u th  a t  th e  m a s te r’s 
o p tio n  fo r  o rde rs , a n d  th e  m a s te r is  to  ad v ise  
ch a rte re rs ’ a g e n t o f  h is  a r r iv a l a t  th e  p o r t  o f  c a ll.

The c h a rte r-p a rty  con ta ined th e  usual ex 
ceptions clause.

The steam er le f t  R osario  unde r th e  cha rte r- 
P urty  on th e  2nd J u ly  1924 w ith  a cargo o f 
ihuize. Before the  sh ip  le f t  th e  m aster o ra lly  
*Uformed one o f the  managers in  the  charte rers ’ 
clfice th a t  th e  sh ip  w o u ld  be ca llin g  a t S t.

" 'c e n t  and p ro b a b ly  a t Las Palm as. N o  
Point arose between th e  pa rties  as to  the  
service o f a w r it te n  no tice  b y  th e  m aster under 
ciause 22 o f the  c h a rte r-p a rty , and the  a rb i- 
J ^ t io n  proceeded upon the  fo o tin g  th a t  such 
V 't t e n  no tice  should be take n  as ha v in g  been 
8*ven. ^

The fin a l b i l l  o f  la d in g  signed a t Rosario  
commenced as fo llow s : “  Shipped on board
fte Watsness now  ly in g  in  the  p o r t  o f Rosario  
On bound fo r  orders to  S t. V in ce n t. . . .”

,, The steam er a rrive d  a t S t. V in c e n t on the  
A ug . 1924 a t 2.40 p .m .

Before leav ing  Rosario  th e  charte rers had 
® Ven th e  m aster a w r it te n  no tice  in s tru c tin g

h im  on a rr iv a l a t p o r t  o f ca ll to  a p p ly  to  them  
a t 87, Leadenha ll-s tree t, Lo nd on , fo r  in s tru c 
tions.

A b o u t tw e n ty -fo u r  hours before th e  steam er’s 
a rr iv a l a t S t. V in cen t, her m aster had sent a 
wireless message to  the  charterers a t th e ir  
Lond on  address adv is ing  the m  th a t  the  ship 
was proceeding to  S t. V in ce n t w a it in g  fo r 
orders.

On S atu rday , th e  2nd A ug . 1924, a fte r  
a rr iv a l a t S t. V incen t, the  m aster cabled to  
the  charterers a t th e ir  L o nd on  o llice  : “  Watsness 
a rr ive d  ; a w a itin g  orders.”  T h is  cable was 
received b y  the  charterers a t 9 a.m . on M onday, 
th e  4 th  A ug . 1924, a B a n k  H o lid a y .

B y  a c o n tra c t in  w r it in g , da ted th e  6 th  A ug . 
1924, th e  charterers sold the  cargo as “  shipped 
in  good co n d itio n  per steam ship Watsness 
a rr ive d  S t. V in c e n t ”  to  Messrs. W ill ia m  H . P im , 
J u n r., and Co. L im ite d , and on the  same day 
cabled to  th e  m aster a t S t. V in cen t to  proceed 
to  B ilb a o  to  discharge. M eanw hile , however, 
th e  steam er had w a ite d  a t S t. V in ce n t u n t i l  
8 p .m . on th e  2nd A ug ., w hen she le ft ,  the  
m aster ha v in g  in s tru c te d  his agents th a t  i f  
a n y  message should come th ro u g h  fo r  h im  
th e y  were to  tra n s m it i t  to  h im  b y  wireless.

The steam er a rr iv e d  a t Las Palm as a t 2.30 
p .m . on the  7 th  A ug ., a n d 'o n  a r r iv a l the re  the  
m aster received the  charte rers ’ orders to  
proceed to  B ilba o , fo rw arded  b y  his agents 
fro m  S t. V in ce n t b y  wireless.

On th e  14 th  A ug . 1924 Messrs. P im  and Co. 
L im ite d , th e  buyers, ha v in g  learned th a t  the  
steam er was n o t a t the  date o f th e ir  c o n tra c t 
a w a itin g  orders a t S t. V in cen t, refused to  
accept th e  cargo upon th a t  g round , and the 
m a rk e t be ing dow n, th e  m a tte r  was subse
q u e n tly  com prom ised b y  the  charte rers and 
Messrs. P im  b y  the  la t te r  accepting  the  cargo 
w ith  a deduction  o f 3021. 4s. 8d. fro m  the  
c o n tra c t price.

I t  was contended on be ha lf o f th e  charterers :
(а) T h a t under the  p rov is ions o f the  cha rte r 

p a r ty  i t  was th e  d u ty  o f  the  m aster to  w a it  a t 
S t. V in ce n t u n t i l  he received orders as to  
p o r t  o f discharge o r a lte rn a tiv e ly  to  w a it fo r  a 
reasonable tim e  a fte r  the  e x p ira tio n  o f tw e n ty - 
fo u r hours.

(б) T h a t th e  leav ing  St. V in c e n t w ith o u t 
such orders and before th e  e x p ira tio n  o f 
tw e n ty -fo u r  hours co n s titu te d  a breach o f the  
ch a rte r-p a rty .

(c) T h a t b y  reason o f such breach the  
charte rers had suffered damage and special 
damage in  th e  said sum o f 3021. 4s. 8d.

I t  was contended on be ha lf o f  the  owners :
(a) T h a t th e y  had co m m itte d  no breach 

o f th e  said ch a rte r-p a rty .
(b) T h a t th e  m aster was under no ob lig a 

t io n  to  w a it  a t  S t. V in ce n t (i.) a fte r  th e  e xp ira 
t io n  o f tw e n ty -fo u r  hours, o r ( ii.)  a t  a ll, p rov ided  
th a t  before leav ing  he had made effective 
arrangem ents to  have his orders fo rw arded  to  
h im  b y  wireless.

(c) T h a t th e  charte rers were unde r no 
l ia b i l i t y  to  Messrs. P im  under th e ir  c o n tra c t 
fo r  sale.
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(d) T h a t in  an y  case th e  damages cla im ed 
were to o  rem ote  and were irrecoverable.

T he  u m p ire  fo u n d  as a fa c t th a t  i f  the  
charte rers were unde r an y  l ia b i l i t y  a t a ll to  
Messrs. P irn  such com prom ise was a reasonable 
and p rope r one fo r  th e  charterers to  m ake. 
H e  also fo u n d  th a t  i f  the re  was a breach o f 
th e  c h a rte r-p a rty  b y  th e  owners th e  damages 
to  w h ich  th e  charte rers w o u ld  be e n tit le d  b y  
reason o f such breach, i f  any, w o u ld  (sub ject to  
th e ir  be ing recoverable in  la w  as n o t be ing too  
rem ote) be th e  sum  o f 3021. 4s. 8d. so p a id  b y  
th e  charte rers to  Messrs. P irn . S ub ject to  the  
o p in ion  o f th e  c o u rt, how ever, he aw arded 
th a t  th e  owners were under no l ia b i l i t y  to  the  
charte rers b y  reason o f th e  fa c t th a t  the  
steam er le f t  S t. V in c e n t in  th e  circum stances 
above set o u t.

Kennedy, K .C . and V a n  Breda  fo r  the  
charterers.

C. R . D un lop , K .C . and I I .  L .  H o lm an  fo r 
th e  owners.

Roche, J.— T h is  m a tte r  comes before me 
in  th e  fo rm  o f a special case s ta ted  b y  an 
um p ire . The question  su b m itte d  fo r  the  
op in io n  o f th e  c o u rt is  w hethe r, on th e  tru e  
con s tru c tion  o f th e  c h a rte r-p a rty , and on the  
facts s ta ted  in  th e  special case, th e  aw ard  o f 
th e  u m p ire  is r ig h t  o r w rong . The aw ard 
is th e  aw a rd  o f a learned K in g ’s Counsel, 
s it t in g  as um p ire , and as I  am  ab ou t to  d iffe r 
fro m  h im , and  to  say th a t  his aw ard  is w rong , 
I  th in k  i t  o n ly  r ig h t  to  add  th a t  I  d iffe r fro m  
h im  w ith  less he s ita tio n  th a n  I  m ig h t o th e r
wise do, because I  am  in fo rm e d  th a t  th e  case 
was n o t argued before h im  b y  an y  representa
tiv e s  o f th e  pa rties , o th e r th a n  th e  tw o  la y  
a rb itra to rs , w ho were associated w ith  h im  in  
th e  reference.

T he  m a tte r  th a t  I  have to  decide is p ra c tic a lly  
one o f co n s tru c tio n  and law . I t  is tru e , I  
th in k ,  th a t  I  am  ob liged to  d ra w  certa in  
inferences fro m  th e  fac ts  s ta ted  b y  the  um p ire  
as h is find ings  o f fa c t in  th e  case. I  am  n o t 
sure th a t  th e  express find ings e n tire ly  exhaust 
the  m a tte r, b u t  the re  are inferences w h ich  
do seem to  me to  flow  fro m  them , and I  th in k  
th a t  m us t be one o f th e  m a tte rs  le f t  b y  the  
aw ard  to  me.

T he  fac ts  m ay  be sum m arised as fo llow s : 
The a rb itra t io n  was between th e  charterers 
and th e  shipowners, and in  th e  a rb itra t io n  
th e  charte rers were th e  c la im an ts . The c la im  
arises o u t o f an alleged breach o f c o n tra c t b y  
th e  shipowners in  n o t w a it in g  a t a ll, o r fo r  a 
su ffic ien t t im e , a t th e  p o r t  o f ca ll, o r w h ich  
became th e  p o r t  o f ca ll, s tip u la te d  fo r  in  the  
c h a rte r-p a rty  b y  reason o f ce rta in  acts and 
decisions described in  the  case.

The c h a rte r-p a rty , w h ich  is dated the  26 th  
June 1924, was fo r  a voyage o f a ship called 
the  Watsness to  proceed to  a load ing  place or 
places in  th e  R iv e r  Parana , thence to  proceed 
to  one o f va rious nam ed places, w h ich  inc luded 
S t. V in c e n t and Las Palm as, fo r  orders, and 
thence to  a p o r t  o f discharge in  the  U n ite d  
K in g d o m , o r on th e  C o n tinen t, between ce rta in

lim its .  The c h a rte r-p a rty  fu r th e r  p rov ided, 
b y  clause 22, as to  th e  g iv in g  o f th e  orders fo r 
th e  p o r t  o f discharge a t the  p o r t  o f ca ll. * 
need n o t re-read clause 22, b u t i t  m ay be 
ta k e n  as p a r t  o f m y  ju d g m e n t, and as i f  i t  had 
been read. I t  is su ffic ien t fo r  me to  say th a t, 
a lth ou gh  i t  p rov ides fo r  th e  g iv in g  o f th e  orders, 
and m en tions th a t  th e  tim e  fo r  g iv in g  them  
is to  be w ith in  tw e n ty -fo u r  hours a fte r  receipt 
b y  th e  consignees o f th e  m aster’s te legraphic 
re p o rt to  th e  consignees o f his a rr iv a l a t the 
p o r t  o f ca ll, and a lth o u g h  i t  prov ides fo r  the 
pa ym en t o f m oney fo r  de ten tio n  beyond th c 
tw e n ty -fo u r  hours so m entioned, th e  clause 
does n o t, in  te rm s o r expressly, p ro v id e  th a t  th e 
ship sha ll s tay  fo r  th e  tw e n ty -fo u r  hours, ° r 
fo r  an y  fu r th e r  pe riod  o f w a itin g  d u rin g  deten
t io n  upon  pa ym en t. .

W h a t happened was th is . Before th e  vesse 
le f t  the  p o r t  o f load ing , and upon  sign ing the 
b ills  o f la d in g , S t. V in ce n t was chosen and 
became th e  p o r t  o f ca ll. The vessel a rrived 
a t S t. V in c e n t on the  2nd A ug ., w h ich  was a 
S a tu rday , a t 2.40 p .m . The m aster cable 
to  th e  charterers in  Lond on  th a t  da y  th a t  th e 
sh ip  had a rr iv e d  a t S t. V in ce n t, and "'as 
a w a itin g  orders . A t  e igh t o’c lock th a t  nigh 
he le f t  S t. V in c e n t and w e n t on h is w ay, having 
in s tru c te d  his agents th a t  i f  any message 
should come th ro u g h  to  h im  th e y  were 
tra n s m it i t  to  h im  b y  w ireless. I  tin t* 
i t  m ay thu s  be in fe rred  th a t  his sh ip  was f i t te 
w ith  wireless appara tus, and a t th a t  tim ^* 
when he sailed on h is w a y , the  cable had n<^ 
even been received b y  th e  charterers. R  
fou nd  b y  th e  case th a t  i t  was received by  
charterers a t 9 a .m . on M onday, th e  4 th  AUg^ 
1924, A ug us t B a n k  H o lid a y . I  read 
s ta tem ent to  m ean, a lth o u g h  i t  is n o t 
unam biguous, th a t  th e  cable was in  fa c t rece i' 
b y  th e  charterers the re , and  was n o t mere ) 
handed in  to  an e m p ty  office. I t  is perfcc ^  
p la in  th a t  l i t t le  o r no business cou ld  be d o ^  
the re  on the  M onday, and th e  cargo was " ^  
in  fa c t sold b y  th c  charterers, th e  elaimad 
in  th e  a rb itra t io n , u n t i l  W ednesday, the  
A ug . W hen  th e y  sold th e  cargo on W ednesday 
th e  6 th  A ug ., th e y  d id  so under a con tract 
th a t  da te w h ich  fo rm s p a r t  o f the  case. 1 
co n tra c t n o t o n ly  describes th e  1 Vat ■‘if11’ , 
as “  a rr iv e d  a t S t. V in c e n t,”  b u t b y  a ttac  ,,d 
clauses m entions w h a t op tions th e  buyer 
as to  g iv in g  orders as to  d ischarg ing ; clau 
w h ich , b y  th e ir  necessary m eaning o r P . 
im p lic a tio n , in v o lv e  th is , th a t  orders had 
y e t been g iven  and th a t  the  buyers had 
r ig h t  to  g ive  th e  orders. Orders were - 1'
fo r  the  discharge a t B ilb a o , and they ,

fac t-

w e n t to  S t. V in cen t and were t r a n s m i t ^
n had in s tru c t»

an°
pis

b y  the  agents w hom  th e  cap ta i 
to  com m unica te  w ith  h im  b y  wireless, 
b y  wireless reached h im  when he was ^  
voyage. H e  was the n , in  fa c t, a t Las I ’11'' 
w he the r fo r  coa ling  o r o th e r purposes I  t j,e 
n o t ; b u t  th e  case is ju s t  the  same as n  )egg 
vessel was on its  voyage and the  ' vire<(,9s 
message had been received when she 
a t sea.
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I t  was said b y  th e  charterers a t th e  a rb itra 
t io n  th a t  i t  was a breach o f th e  cha rte r and th a t  
the y  susta ined damage the re by . The damages 
th e y  c la im ed were the  sum o f ra th e r ove r 300h, 
and th a t  sum is a rrive d  a t in  the  fo llo w in g  w ay. 
The buyers, the re  be ing said to  be a fa llin g  
m arke t— b u t th a t  is n o t re levan t to  th is  case, 
a lthough  th a t  m ay  be a m o tive  fo r  th e ir  
ac tion— cla im ed as soon as th e y  found  the  
vessel was n o t a t S t. V in ce n t a t th e  tim e  o f 
the  con tra c t, th a t  a co n d itio n  o f th e  con tra c t 
had been b roken , and th a t  th e y  were n o t bound 
to  ta ke  th e  cargo, and  c la im ed to  re jec t i t .  
T h a t m a tte r  was p u t  to  a rb itra t io n , as 
between th e  charterers, the  present c la im an ts , 
and th e ir  buyers, and was com prom ised b y  a 
com prom ise w h ich  th e  um p ire , in  te rm s, finds 
to  be a reasonable and p rope r one, a t the  
sum  o f 3021. 4s. 8d. T h a t com prom ise, o f 
course, in vo lve d  the  p ro po s ition  th a t  the re  was 
a breach o f a co n d itio n  o f th e  c o n tra c t as 
between the  charterers, the  sellers o f the  
cargo, and th e  buyers o f the  cargo, in  respect 
° f  th e  absence o f the  vessel fro m  S t. V in cen t. 
The owners contended before th e  um p ire , 
and th e y  have contended before me, th a t  there 
Was no breach o f th e  c h a rte r-p a rty , and th a t  
! f  the re  was i t  was o n ly  a breach fo r  w h ich  
the charterers were e n tit le d , n o t to  the  3001. 
>n question , b u t  m ere ly  to  no m ina l damages, 
and th a t  those damages were too  rem ote , 
and to o  rem ote  fo r, I  th in k ,  tw o  reasons ; 
f irs t ly , th a t  th e y  d id  n o t n a tu ra lly  flow  from  
the breach o f c o n tra c t b y  the  shipowners, 
b' the re  was a n y  ; and, second ly, i t  was said 
th a t th e y  were n o t connected w ith  the  tra n s 
action  a t a ll, and cou ld  n o t be recovered, and 
Were acco rd ing ly  too  rem ote because the 
charterers, th e  sellers, d id  n o t b reak th e ir  
con trac t w ith  th e  buyers ; in  o th e r words, 
th a t i t  was n o t a co n d itio n  o f the  con tra c t o f 
sale th a t  the  vessel was, o r should be, rem a in ing  
at S t. V in ce n t fo r  orders.

There are several m a tte rs  I  have to  decide in  
° r der to  decide w he the r o r n o t th e  charterers 
are e n tit le d  to  the  damages in  question. I f  
there was a breach o f con tra c t, b u t  th e  damages 
are too  rem ote , th e  charterers are o n ly  e n title d  
to  no m ina l damages. The um p ire  has s ta ted an 
a lte rna tive  fin d in g  o f 40s. damages ; b u t  in  
bay ju d g m e n t the  charterers are e n tit le d  to  m ore 
Ih itti n o m in a l damages, and to  damages to  the  
extent w h ich  th e y  c la im . I  so decide fo r  the  
fo llow ing  reasons. I t  m ay be th a t  since th is  

o f c h a rte r-p a rty  was fram ed— i t  is a fo rm  
general use— and adopted, the  use o f wireless 

hfiegraphy had e ith e r been in troduced  o r had 
Ceeome v e ry  com m on, and th a t  m ay be a 
reason fo r  a lte r in g  th e  c o n tra c t to  be entered 
*nto between the charterers and the  shipowners ; 
cu t i t  is n o t a su ffic ien t reason fo r do ing w h a t, 
Sub s ta n tia lly , I  th in k  I  am  asked to  do, nam ely, 
h ’ decide th a t  the  c h a rte r-p a rty  bears a d iffe re n t 
yueaning fro m  the  m eaning w h ich  i t  seems to  me 
h  p la in ly  has. The p la in  and necessary m eaning 

th is  c h a rte r-p a rty , in  m y  ju d g m e n t, is th a t  
P ort o f ca ll ”  should n o t be read as “  p o r t 

°1 call m ere ly  fo r  the  despatch o f the  te legraph ic 
V o l . X V I . ,  N . S.

re p o rt to  the  consignees o f the  a rr iv a l o f the  
sh ip ,”  and e n tit lin g , as the  shipowners contend, 
th e  m aster, ha v in g  made such re p o rt, to  proceed 
im m e d ia te ly  on his w a y  and get his orders a n y 
where else. B u t  those words, in  m y  ju dg m en t, 
mean a place fo r  the  rece ip t o f orders in  regard 
to  th e  p o r t  o f discharge, and b y  necessary 
im p lic a tio n  the  cha rte r obliges the shipowners 
to  keep th e ir  ship a t th e  p o r t  o f ca ll fo r  tw e n ty - 
fo u r hours and a t an y  ra te  a reasonable tim e  
the re a fte r.

I  am  n o t go ing to  enum erate the  cases w h ich  
deal w ith  im p lica tion s . T h a t m a tte r has been 
so fu l ly ,  and so o fte n , dea lt w ith  b y  courts o f 
m uch  h igher a u th o r ity  th a n  th is , th a t  i t  seems 
unnecessary th a t  I  should do so. I t  is suffic ient 
to  say th a t  I  q u ite  recognise in  dealing w ith  
im p lica tion s , one has to  im p ly  o n ly  w h a t is 
necessary to  g ive  a business efficacy to  a con
tra c t, and n o t term s such as m ig h t be reasonable 
fo r  th e  parties to  p ro v id e  as between th e m 
selves. N ow , go ing on th a t  p rin c ip le , I  th in k  
i t  is to  be im p lie d  fro m  th is  con tra c t th a t  the  
ship should rem a in  tw e n ty -fo u r hours, and a t 
least a reasonable tim e  the re a fte r— I  say a t 
least a reasonable tim e  th e re a fte r because i t  
seems to  me also unnecessary to  decide a con
tro v e rs y  w h ich  has arisen as to  w hethe r, in  
the  case o f th e  tim e  th a t  a ship has to  w a it 
on dem urrage, the  tim e  is to  be fixed  b y  a con
s idera tion  o f those circum stances w h ich , in  an 
o rd in a ry  case, are p rope r to  be considered in  
a rr iv in g  a t w h a t is a reasonable tim e , o r w hethe r 
there  is no l im it  to  the  pe riod  w h ich  a ship has 
to  w a it, except th a t  she has to  w a it  u n t i l  the  
o th e r p a r ty  has m anifested an in te n tio n  o f 
rep u d ia tin g  th e  con tra c t. I  am  re fe rring , in 
m en tion ing  th a t  the re  is such a con trove rsy  or 
question, to  such cases as W ilson and Coventry 
L im ite d  v . Otto Thorescn's L in e  (11 Asp. M ar. 
L a w  Cas. 491 ; 103 L . T . Rep. 112 ; (1910) 2
K . B . 405), and In v e rk ip  Steamship Company 
L im ite d  v . Bunge and Company (14 Asp. M ar. 
Law . Cas. 110; 117 L .  T . R ep. 102 ; (1917) 2
K .  B . 197).

The ship in  th is  case d id  n o t w a it tw e n ty - 
fo u r hours a t the  p o r t  o f ca ll, and, under those 
circum stances, d id  n o t w a it  a reasonable tim e  
the rea fte r, b u t in  order to  connect the  damages 
cla im ed w ith  thé  ac tio n  o f the  shipowners i t  is 
necessary th a t  I  should decide w hethe r the  ship 
was bound to  w a it  the re  u n t i l  the  6 th , when 
the  orders were given, and when th e  con tra c t o f 
sale was entered, in to . T h a t la s t m a tte r, the  
fo rm a tio n  o f the  c o n tra c t o f sale in  question, 
is perhaps the  m a te ria l m a tte r fro m  th is  p o in t 
o f v iew . I t  is here th a t  the re  seems to  be the  
la ck ing  o f an express fin d in g  o f the  um p ire , 
b u t as no ap p lica tio n  has been made fo r  me to  
send the  m a tte r back to  h im , I  th in k  th a t  I  
m ust be taken  to  d raw  such necessary inferences 
fro m  the  facts th a t  are s ta ted as are requis ite  
fo r  a decision on the  case ; and in  the  c ir 
cumstances, hav ing  regard to  the  find ings th a t  
th e  2nd A ug . was a S a tu rday, th e  3 rd  was a 
Sunday, and the  4 th  A ug . was the  A ugust 
B a n k  H o lid a y , I  th in k  i t  is a proper inference 
to  d raw  th a t  the  ship ou gh t to  have rem ained

Y  Y  Y
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a t the  p o r t  o f ca ll, nam ely , S t. V in cen t, u n t i l  the  
6 th  A ug . a t an y  ra te , w h ich , a fte r a ll, w o u ld  have 
been l i t t le  m ore th a n  tw e n ty -fo u r  hours a fte r  
the  lapse o f th e  tw e n ty -fo u r  hours fro m  the 
rece ip t b y  th e  consignees o f  th e  m aster’s te le 
g raph ic  re p o rt.

A cco rd in g ly  I  ho ld , f ir s t ly ,  th a t  the re  was a 
breach o f th e  shipowners’ c o n tra c t w hen the  
ship sailed fro m  S t. V in ce n t on th e  2nd A ug . 
Secondly, I  h o ld  th a t  th e  sh ip  ough t to  have been 
there under th e  c o n tra c t when the  orders 
a rrive d  on th e  6 th  A ug . T h ird ly ,  I  ho ld  th a t  
the  charterers and sellers broke th e ir  con tra c t 
w ith  th e ir  buyers b y  reason o f th e  fact3 w h ich  
I  have a lready m entioned. In  o th e r words,
I  ho ld  th a t  i t  was a co n d itio n  o f th e  con tra c t o f 
sale o f th e  6 th  A ug . 1924 th a t  th e  “  Watsness 
was s t i l l  a t  S t. V in cen t, and th a t  the  r ig h t  o f 
a lte rin g  the  place o f discharge was s t i l l  open 
the n , and i t  fo llow s fro m  w h a t I  have a lready 
said th a t,  in  m y  ju d g m e n t, b o th  under the  
ch a rte r-p a rty  and under th e  c o n tra c t o f sale, 
th e  m eaning o f th e  docum ent is th a t  orders 
are to  be g iven  w h ils t th e  vessel is a t th e  p o r t 
o f ca ll.

N ow  upon these find ings, the re  rem ains on ly  
one o the r p o in t, nam ely , w he the r the  damages 
are too  rem ote . In  m y  ju d g m e n t th e y  are n o t 
too  rem ote . I t  was, I  th in k ,  th e  probab le , i f  
n o t th e  n a tu ra l, resu lt o f  th e  absence o f the  
vessel, th a t  th e  buyers o f th e  cargo w o u ld , o r 
m ig h t, c la im  to  re jec t i t  on th e  g round  th a t  the  
vessel had  le f t  the  place a t w h ich  th e y  were 
e n tit le d  to  have her w hen th e  orders were g iven . 
I t  was assumed b y  M r. H o lm an , w ho p u t  his 
po in ts  on beha lf o f the  shipowners v e ry  c learly , 
th a t  because th e  vessel was n o t, in  fa c t, delayed 
o n  her voyage b y  w h a t she d id , th a t  there fore 
the  ac tio n  o f th e  buyers was u n n a tu ra l, and such 
as ough t n o t to  be con tem pla ted , o r expected. 
B u t I  th in k  i t  r ig h t  to  observe th a t  i t  is n o t 
speed th a t  is a lw ays desired b y  the  pa rties  to  
a c o n tra c t ; th e y  m ay  desire a ll such de lay or 
lapse o f  t im e  as is p ro v id ed  fo r  b y  th e  con tra c t 
in  o rder th a t  th e y  m ay  m ake th e ir  business 
arrangem ents fo r  e ith e r th e  sale o f the  eargo, 
o r fo r  its  la nd ing , discharge and reception.

In  those circum stances I  h o ld  th a t  these 
damages are n o t to o  rem ote , and I  answer 
the  question o f the  um p ire  in  the  sense th a t  I  
in d ica ted  a t th e  beg inn ing  o f  m y  ju d g m e n t b y  
saying th a t,  fo r  the  reasons I  have g iven , in  
m y  op in ion  th e  aw ard  is w rong , and th e  con
sequences w h ich  fo llo w  upon  th a t  are enum er
a ted  and defined b y  th e  um p ire— th a t  the  
owners m ust pa y  to  th e  charterers 302L 4s. 8d. 
and ce rta in  costs.

Judgm ent fo r  the charterers.

S olic ito rs fo r  the  charterers, Richards  and 
B utle r.

S olic ito rs  fo r  the  shipowners, H o lm an , F en 
w ick , and W illa n .

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

M onday, M a rch  23, 1925.
(Before L o rd  M e r r iv a l e , P.)

The El Oso. (a)

Damage action  —■ P re lim in a ry  act— Practice  
— A ction  between parties whose vessels have 
not been in  co llis ion w ith  each other— R . >’ • 
C. Order X I X . ,  r. 28.

Where the parties to a damage action are the 
owners o f vessels which have not been lTl 
collis ion w ith  each other the practice as to 
requ iring  p re lim in a ry  acts under R . S. ' • 
Order X I X . ,  r .  28, is  a m atter fo r  the discretion 
o f the court. I n  such cases the proper course 
is  that there should be the communication 
between the solicitors which commonly takes 
place in  A d m ira lty  cases, and that the so lic itor8 
should ascertain whether the parties are ready 
to f ile  p re lim in a ry  acts under Order X I X  ■> 
r .  28. I f  both parties are not ready to deliver 
p re lim in a ry  acts, or one o f them declares 
h im se lf unable or u n w illin g , then the matte 
should be raised by summons.

D ic ta  o f L o rd  M erriva le , P . to the effect that V  
in  such a case an order is  made fo r  Pre'  
l im in a ry  acts to be filed , such order is  n° 
prope rly  complied w ith  by the p a rty  rvhos 
vessel has not been in  co llis ion f i l in g  a blan 
p re lim in a ry  act.

Su m m o n s  on  appeal fro m  an o rder o f 
ass is tan t-reg is tra r o rde ring  th e  p la in t if fs  
de live r a s ta tem en t o f c la im  and  dismissive 
th e ir  a p p lica tio n  fo r  an o rder th a t  th e  
fendan ts  should file  a p re lim in a ry  act.

The p la in t if fs , th e  owners o f th e  steamsh'P 
Glenshane, c la im ed to  recover damage S’J, f  
ta in e d  b y  reason o f a co llis ion  between t  ^ 
Glenshane and th e  steam ship Corcove, "  '.'fg 
th e y  alleged to  have been caused b y  i  
neg ligent n a v ig a tio n  o f th e  de fendants ’ stea j  
sh ip  E l Oso. T he  defendants h a v in g  in tirn M  
th a t  th e y  were n o t ready  to  f ile  a pre liro ina  
ac t, th e  p la in t if fs  to o k  o u t a sum m ons fo r j 
o rder th a t  a p re lim in a ry  ac t should be W ^ 
and  th e  defendants to o k  a sum m ons f ° r  t 
o rder th a t  th e  p la in t if fs  should file  a s tatem  
o f c la im  w ith in  a fixe d  tim e . T he  assista ̂  
reg is tra r dismissed th e  p la in t if fs ’ sum m ons a ^ 
made an o rder th a t  th e  p la in t if fs  should 
s ta tem ent o f c la im . T he  p la in t if fs  appeale • 

O rder X I X . ,  r .  28, o f th e  R u les o f 1 
Supreme C o urt, prov ides as fo llow s :

I n  ac tio n s  in  a n y  d iv is io n  fo r  dam age b y  co l 
be tw een  vessels, unless th e  c o u r t o r a j u  .8? j)9ll> 
o th e rw ise  o rd e r, th e  s o lic ito r  fo r  th e  p la in t in  t j,e 
w ith in  seven da ys  a f te r  th e  c o m m e n c e m e n t0* U 
a c tio n , a n d  th e  s o lic ito r  fo r  th e  d e fe n d a n t ^  
w ith in  seven da ys  a f te r  appearance , a n d  1,e >,ste r ’ 
p le a d in g  is  d e liv e re d , file  w i th  th e  re g is tra r , n*  ̂ a 
o r  o th e r  p ro p e r o ff ice r, as th e  case m a y   ̂
d o c u m e n t to  be ca lle d  a P re lim in a ry  A c t  tbe 
s h a ll be sealed u p  a n d  s h a ll n o t be opened u n  ^

(a )  R e p o r t e d  b y  G e o f f r e y  H u t c h in s o n . E a a . .  B a r n 9
at-Law.
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pleadings are completed and a consent signed by 
the respective solicitors th a t the Prelim inary A ct 
shall be opened is filed in the A dm ira lty  registry 
and which shall contain a statement o f the following 
particulars : . .

The sum m ons was ad journed  in to  cou rt.

Dum as  fo r  th e  p la in t if fs .
H o lm an  fo r  th e  defendants th e  owners o f the  

E l Oso.

L o rd  Merrivale, P .—T h is  is an  appeal fro m  
the re g is try  in  a case w h ich  I  confess has 
caused me some d iff ic u lty ,  and w h ich  is o f 
some im portance  because i t  deals w ith  the  
practice  o f th e  D iv is io n  in  respect o f th e  f il in g  
o f p re lim in a ry  acts. T he  ac tio n  was, in  the  o ld  
A d m ira lty  sense, a damage ac tion  a ris ing  o u t o f 
a co llis ion  between th e  p la in t if fs ’ vessel and a 
vessel o th e r th a n  th a t  o f th e  defendants. W h a t 
is a lleged in  the  s ta tem e n t o f c la im  is a ve ry  
com m on a lleg a tio n— th a t  th e  p la in t if fs ’ c la im  
is fo r  damages sustained b y  th e ir  steam ship, the  
Glenshane, as a re su lt o f a co llis ion  between the  
Glenshane and th e  steam ship Corcove in  conse
quence o f th e  rieg ligent na v ig a tion  o f the  
steam ship E l Oso. The ac tio n  is b ro u g h t 
against th e  E l Oso, and is a fo rm  o f ac tio n  w h ich  
co n s ta n tly  arises in  th is  ju r is d ic tio n .

The d if f ic u lty  w h ich  has arisen here is a 
d if f ic u lty  w h ich  has n o t o fte n  arisen. The 
question was b ro u g h t to  m e upon appeal 
W ith  a v ie w  to  o b ta in in g , so fa r  as i t  m ig h t 
be ob ta ined  in  th is  case, some guidance in  
respect o f  th e  a p p lica tio n  o f O rder X I X . ,  
r .  28, o f th e  R u les o f th e  Suprem e C ourt, 
the  ru le  w h ich  a t th e  present t im e  provides 
fo r th e  f il in g  o f th e  p re lim in a ry  acts. I t  is 
M a te ria l to  bear in  m in d  th a t  i t  is n o t the  
fu le  unde r w h ich  p re lim in a ry  acts came 
in to  be ing o r unde r w h ich  th e  prac tice  o f 
th is  D iv is io n  in  respect o f the m  was shaped.

W h a t happened here was th a t  th e  p la in tiffs , 
whose vessel was in v o lv e d  in  th e  co llis ion , 
Were ready  to  file  a p re lim in a ry  ac t in  accord
ance w ith  the  p r im d  fac ie  requ irem en ts  o f 
O rder X I X . ,  r .  28, b u t th e  defendants were 
no t. The p la in t if fs  the reupon issued a summons 
asking fo r  an  o rder th a t  the  defendants should 
Ale a p re lim in a ry  act. The defendants re to rte d  
W ith a sum m ons ca llin g  upon th e  p la in t if fs  to  
de liver th e ir  s ta tem e n t o f c la im  w ith in  a 
fim e  to  be fixed . W hen th e  m a tte r  came 
°n  in  th e  re g is try  th e  defendants’ ap p lica tio n  
sUcceeded and th e  p la in t if fs ’ a p p lica tio n  fo r  the  
filin g  o f  a p re lim in a ry  ac t was dismissed w ith  
c°sts. I f  th a t  had happened in  1855, w hen the  
riJle w h ich  established p re lim in a ry  acts was 
lritro d  need in to  A d m ira lty  p ractice , o r a t the  
fin te  o f th e  Ju d ica tu re  A c ts , w hen O rder X I X . ,  
r - 28, was o r ig in a lly  in tro du ced  in to  th e  p ractice  
° f  th e  Supreme C o urt, I  do n o t kno w  th a t  i t  
' ' ’O lid  have ra ised a n y  g rea t question. B u t M r. 
Dum as fo r  th e  p la in t if fs  in  th e  ac tio n  was able 
f °  b r in g  to  m y  no tice  th e  fa c t th a t  d u rin g  
a long pe riod  o f t im e  judges in  th is  D iv is io n , 
U 'c lud ing  m y  predecessor, S ir Charles B u t t ,  
“ U ckn ill, J ., Deane, J .,  and m y  colleague, 
I r i l l ,  J . ,  have regarded i t  as in  m any cases

necessary th a t  in  w h a t I  m ay ca ll cases o f 
th ird -p a r ty  collis ions p re lim in a ry  acts should 
be file d  w herever possible.

As to  th e  im portance  o f the  m a tte r, nobody 
w ho has had experience o f the  practice  o f the  
c o u rt can d o u b t th a t  an y  d im in u tio n  o f the  
o b lig a tio n  o f parties in  respect o f th e  f ilin g  o f 
p re lim in a ry  acts is an  im p ed im en t to  the  
a d m in is tra tio n  o f ju s tice  in  th is  D iv is io n . I t  
is o f th e  h ighest consequence th a t  th e  sa lu ta ry  
p rov is ion  w h ich  D r. Lu sh ing to n  in troduced  
w hen th e  A d m ira lty  C o u rt in  its  m odern fo rm  
was be ing shaped should have th e  fu lle s t 
possible effect. V e ry  o fte n  i t  aids parties 
m a te r ia lly  in  ob ta in in g  ju s tice  in  co llis ion  
cases. I  can say o f m y  ow n experience, 
e x te nd ing  now  over several years, th a t  i t  is 
h ig h ly  im p o rta n t to  th e  co u rt and th a t  i t  assists 
the  c o u rt in  m any cases to  de term ine, between 
closely co n flic tin g  accounts, where th e  t ru th  
in  fa c t is to  be found.

I  have the re fo re  considered th is  m a tte r  w ith  
as m uch care as I  cou ld . The d if f ic u lty  has 
arisen ch ie fly , I  th in k ,  b y  reason o f s tatem ents 
in  books o f p ractice . F o r instance, in  a note 
to  O rder X I X . ,  r .  28, I  fin d  th e  w e ll-kn o w n  case 
o f A rm strong  v . Gaselee (6 Asp. M ar. L a w  Cas. 
353 ; 1889, 59 L . T . R ep. 891 ; 22 Q. B . D iv . 
250) re ferred to  in  th is  concise and a p pa ren tly  
conclusive w a y  :— “  A n  ac tio n  b y  owners o f a 
barge against owners o f a tu g  fo r  negligence 
in  to w in g  is n o t w ith in  the  ru le  ”  ; and another 
case, The John  Boyne (3 Asp. M a r. L a w  Cas. 41 ; 
1877, 36 L . T . R ep. 29) is re fe rred  to  :— “  N o r 
is an ac tio n  b y  cargo-owners against shipowners 
in  respect o f damage to  the  cargo sustained in  
a co llis ion  w ith  ano the r sh ip .”  The p roposi
t io n  fo r  w h ich  Arm strong  v . Gaselee (sup.) was 
c ited  to  me was th e  broad p ro po s ition  th a t  
O rder X I X . ,  r .  28, provides o n ly  fo r  th e  f ilin g  
o f p re lim in a ry  acts in  cases where the  parties 
to  th e  ac tio n  are th e  owners o r parties interested 
in  th e  tw o  vessels w h ich  have been in  co llis ion . 
I f  th a t  is th e  tru e  v ie w  o f th e  m a tte r, o r i f  
th a t  has been decided in  an y  m anner w h ich  
b inds th is  c o u rt, the re  has been a g reat deal 
o f erroneous practice, n o t o n ly  since m y  t im e  
b u t before m y  t im e , in  w h ich  learned and 
experienced judges have take n  and have acted 
upon a v iew  co n tra ry  to  th a t  w h ich  was acted 
upon in  th is  case and w h ich  is founded upon 
sta tem ents in  the  practice  books. I  have 
re ferred to  one practice  book, b u t i t  is n o t 
l im ite d  to  th a t.  M r. Dum as ve ry  p ro pe rly  
po in ted  o u t to  me th a t ,  w ith  a body o f a u th o r ity  
in  th is  D iv is io n  re q u ir in g  th e  f il in g  o f p re lim in 
a ry  acts in  w h a t I  ca ll “  th ird -p a r ty  ”  co llis ion  
cases, and w ith  sta tem ents in  the  tex t-books , 
w h ich  m ig h t fro m  t im e  to  t im e  be acted upon 
in  p ractice , th a t  those cases are outside the  
ru le , th e  parties are p laced in  a pos ition  o f 
em barrassm ent. I  th in k  th a t  is so ; and fo r 
th a t  reason I  have devoted some t im e  to  
th e  m a tte r.

F o r th e  unders tand ing  o f th e  case I  have 
fou nd  i t  necessary to  consider th e  in tro d u c tio n  
o f p re lim in a ry  acts b y  D r. Lush ing to n  in  1855. 
The A d m ira lty  ju r is d ic tio n  was th e n  in  the
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course o f es tab lishm ent in  th e  com prehensive 
fo rm  in  w h ich , under D r. L u sh in g to n ’s ad m in is 
tra t io n ,  i t  came to  be established. B y  rules 
fram ed  b y  D r. Lu sh in g to n  in  1855 and b ro ug h t 
in to  opera tion  b y  an O rder in  C ounc il, i t  was 
p rov ided  th a t  :— “  I n  a l l cases o f damage, 
unless th e  Judge sha ll be pleased otherw ise to  
d irec t, each p a r ty  o r his p ro c to r sha ll before 
lib e l o r a c t on p e tit io n  is g iven  in  b r in g  in  and 
deposit in  c o u rt a sealed packet con ta in in g  a 
s ta tem en t o f . . . ”  and  th e n  fo llo w  the  
num erous pa rticu la rs  w h ich  fo rm  th e  basis 
o f th e  requ irem ents o f th e  rules w ith  regard to  
p re lim in a ry  acts. T he  ru le  concludes w ith  
these w ords, “  and such sta tem ents sha ll be 
called th e  p re lim in a ry  acts.”  There is the  
o r ig in  o f p re lim in a ry  acts.

H o w  great was th e  im portance  w h ich  D r. 
Lu sh in g to n  a ttached to  p re lim in a ry  acts i t  
is a lm ost im possib le to  oversta te. The  learned 
judge  h im se lf exp la ined i t  on  various occasions 
in  repo rted  cases. I  do n o t kn o w  th a t  i t  is 
necessary th a t  I  should go in to  th e  d e ta il o f 
these, b u t th e y  are fou nd  upon easy reference 
to  th e  tex t-books .

E xperience has a b u n d a n tly  ju s tifie d  the  
prev is ion  w h ich  D r . L u sh ing to n  showed. The 
ru le , in  th e  fo rm  in  w h ich  i t  was in tro du ced  
in  1855, was fram ed  w ith  regard to  th e  ex is ting  
A d m ira lty  prac tice  ; and i t  dea lt w ith  i t  in  the  
tech n ica l m anne r o f th e  C ourt o f A d m ira lty  
o f th a t  t im e . F o r instance, w h a t was requ ired 
was th e  f il in g  o f p re lim in a ry  acts in  “  damage ”  
actions. There are cases o f D r . L u s h in g to n ’s 
in  w h ich , n o t so ve ry  long  a fte r  the  m ak ing  o f 
th e  ru les, th a t  learned judge  th o u g h t i t  neces
sary to  p o in t o u t th a t  th e  words “  eases o f 
d a m a g e ”  have a techn ica l m eaning and th a t  
co llis ions between ships were dea lt w ith  o n ly  
in  th e  C ourt o f A d m ira lty .  N o  d o ub t, i f  th e  
present ju r is d ic tio n  o f th e  c o u rt were lim ite d  
b y  th e  Rules o f 1855, d if f ic u lt  questions m ig h t 
arise as to  w hen an ac tio n  b ro u g h t in to  cou rt 
ha v in g  in  i t  ingred ients o f a c la im  a t com m on 
la w  can be co rre c tly  and te ch n ica lly  described 
as a damage ac tion . B y  th e  Ju d ica tu re  A cts 
the  ju r is d ic tio n  o f th is  D iv is io n  o f th e  cou rt 
was extended beyond th e  damage actions 
w h ich  were tr ie d  under th e  o ld  procedure, 
and was made to  extend  to  th e  whole range o f 
li t ig a t io n  in  w h ich  questions a ris ing  in  the  
A d m ira lty  ju r is d ic tio n  come to  be considered : 
was extended, fo r  exam ple, to  cla im s a ris ing  
o u t o f con tra c tua l d u ty  in  respect o f towage 
and to  cla im s a ris ing  o u t o f o th e r co n tra c tu a l 
ob liga tions.

The ru le  now  in  question, O rder X I X . ,  r .  28, 
was no do ub t fram ed , b y  those w ho were 
responsible fo r  fra m in g  th e  rules under the  
Jud ica tu re  A c t,  w ith  a v ie w  to  m a in ta in in g  
th e  requ irem ents o f the  A d m ira lty  p ractice  
under D r. L u sh in g to n ’s m ost sa lu ta ry  p ractice , 
and  to  ex te nd  th e m  to  those cases o f m ixed  
com m on la w  and A d m ira lty  ju r is d ic tio n  w h ich  
are tr ia b le  in  th is  D iv is io n  b u t m ay  also come 
to  be t r ie d  in  th e  K in g ’s B ench D iv is io n . As 
is po in te d  o u t in  an o the r foo tn o te  to  th e  ru le , 
•damage, on th e  con s tru c tion  w h ich  has been

p u t on O rder X I X . ,  r .  28, includes damage 
persons and  loss o f  life  ; and th e  ru le  a p p lieS 
to  an ac tio n  un de r L o rd  C am pbe ll’s A c t.

T he  d if f ic u lty  is to  see how  e x a c tly  th e  prac
tic e  o f th e  D iv is io n  stands o r ough t to  stand, 
in  v ie w  o f th e  e lem ent o f u n c e rta in ty  in tro - 
duced b y  th e  extended ju r is d ic tio n  conferre 
b y  th e  Jud ica tu re  A c ts  and b y  th e  extended 
ope ra tion  o f th e  ru le  unde r th e  R u les o f the 
Supreme C ourt. I  have had to  considei 
w he the r, i f  i t  had  been la id  dow n in  a D iv i
siona l C ourt in  th e  K in g ’s Bench D iv is io  
th a t  th e  practice  in  an ac tio n  in  th a t  D iv is io  
to  w h ich  th e  ru le  applies m us t he d irec ted  upon 
a ce rta in  v ie w  o f th e  ru le , th a t  is a v ie w  o f tn  
ru le  w h ich  is m a n d a to ry  in  th is  D iv is ion- 
C e rta in ly  m y  predecessor, S ir Charles B u t > 
th o u g h t th a t  was n o t th e  case. B u t  i t  is 
m a tte r  w h ich  w o u ld  requ ire  serious a tte n tio  
i f  th e  D iv is io n a l C ourt o f th e  K in g ’s Bcnc^ 
D iv is io n — Queen’s Bench D iv is io n , as i t  was » 
th e  t im e  in  question— had la id  dow n a p rin c ip  
o f  th a t  k in d . I  m a y  say in  passing th a t  w  
v ie w  o f th e  m a tte r  in  its  s tr ic t  sense is th a t  t»  
prac tice  o f th is  D iv is io n  is se ttled  in  th e  D i
s ion, sub ject to  th e  co n tro l exercised over » 
th e  D iv is ions  o f th e  H ig h  C ourt b y  th e  Cod 
o f A ppea l. B u t ,  upon  ca re fu l considérât! 
o f th e  m a in  a u th o r ity  w h ich  was re lied  up 
to  ju s t i fy  th e  o rder d ism issing th is  a p p lie d " 
w ith  costs w ith o u t cause shown, I  th in k  
v ie w  w h ich  has been ta k e n  o f i t  as a p ro h ib it !  ^  
o f th e  f il in g  o f p re lim in a ry  acts :n  caseS r . 
“ t h ir d - p a r ty ”  collis ions is a v ie w  n o t Wd 
ra n te d  b y  th e  decisions. I t  is tru e  th a t 
headnote in  th e  re p o rt (A rm strong  v . Gaselb[  
sup.) says th is  : “  A n  ac tio n  was broug ^
b y  th e  ow ne r o f a barge and he r cargo aga[ 
th e  owners o f a tu g  fo r  negligence in  to w in g  
in  consequence o f w h ich , as th e  pb111'  ^ 
alleged, th e  barge came in to  co llis ion  '  
ano the r vessel, and was lo s t w ith  her carg 
H e ld , th a t  th e  ac tio n  was n o t one ‘ fo r  daH1 » 
b y  co llis ion  between vessels,’ w ith in  
m eaning o f O rder X I X . ,  r .  28, and th a  ry 
parties were n o t requ ired  to  f ile  p re lin u  t  
acts as prescribed b y  th e  ru le .”  B u t  g 
s ta tem e n t o f th e  ju d g m e n t to  m y  n iin d  8 ^  
beyond w h a t was decided in  th e  case. 1 0
ju d g m e n t o f W ills , J ., w ho was one o f the  r  ^ 
judges w ho decided' th e  case, is consid ^  
w ith  care, i t  w i l l  be seen th a t  th e  l eaI.-0ji 
judge  to o k  th e  v ie w  th a t  in  th e  case o f an “ c 
b y  th e  ow ne r o f a sh ip  in  to w  agains 
ow ner o f a tu g  fo r  negligence in  conseq'i efl 
o f  w h ich  a co llis ion  has ta k e n  place" be t y
the sh ip  and th e  tu g , an  order fo r  p re linu  
rets w o u ld  be w ith in  w h a t he conceive 
tie th e  genera l scope o f  th e  ru le , th o u g n ^ eS 
value o f th e  o rder m ig h t in  th e  circumsta .}i lu e  o f tn e  o rder m ig n t in  tn e  c ircuu*-- ca 
be d o u b tfu l.  T hen  th e  learned judge  consi 
o th e r cases. D ea ling  w ith  th e  appnc‘ ,u. 
th e n  before th e  c o u rt, he came to  the  c°  gtef 
sion th a t  in  th a t  case th e  re fusa l o f th e  ni 
to  o rder th e  f il in g  o f th e  ‘p re lim in a ry  acts 
a sound exercise o f d isc re tion . of

P arts  o f th e  language in  th e  ju d g m e ^eJ 
H u dd les ton , B ., w ho was th e  o th e r h»eI
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o f th e  c o u rt, con ta ined  expressions w h ich  
appear on th e  face o f them  to  ju s t i fy  th e  head- 
no te  o f th e  re p o rt, b u t th e  learned B aron  
re ferred to  a case in  w h ich  he, s it t in g  alone, 
b y  consent, to  exercise th e  a u th o r ity  o f the  
D iv is io n a l C ourt, had ta ke n  a v ie w  o f the  
scope o f th e  ru le  w h ich  is incons is ten t w ith  
the  alleged effect o f i t  as s ta ted  in  th e  lieadno te  
to  A rm strong  v . Gasclee (sup.). T he  learned 
judge re fe rred  to  th e  case o f th e  Secretary o f 
State fo r  In d ia  v . H ew itt and Co. (1888. 6 Asp. 
M ar. L a w  Cas. 384 ; 60 L . T . R ep. 334), a 
case where th e  ow ne r o f goods sunk in  co llis ion  
between th e  de fendan t’s vessel and  a barge 
in  w h ich  those goods were be ing carried , was 
he ld e n tit le d  to  th e  d e liv e ry  o f a p re lim in a ry  
act w h ich  was he ld  to  be w ith in  th e  scope o f 
the  ru le . W h a t had  happened in  th a t  case 
was th a t  Charles, J .,  in  cham bers had he ld 
th a t  th a t  case, w h ich  was a case o f w h a t I  
ca ll “  th ird -p a r ty  ”  co llis ion , was w ith in  
the  scope o f th e  ru le . I n  Decem ber 1888 
H udd les ton  B . uphe ld  th a t  order, a lth ou gh  in  
Jan ua ry  1889 he de live red th e  lead ing  ju d g 
m en t in  Arm strong  v . Gaselee (sup.).

N o w  I  have re fe rred  to  w h a t has been 
said b y  S ir Charles B u t t  : th a t  appears in  the  
foo tno te  to  Secretary o f State fo r  In d ia  v . 
H e iv itt and Co. (sup.) : “  I n  th e  subsequent 
case o f The A lexandra  (n o t repo rted ) w h ich  
Was an ac tio n  in  personam  in  th e  A d m ira lty  
D iv is io n , b y  a barge-owner against a tug -ow ner, 
fo r  to w in g  h is barge in to  co llis ion  w ith  ano the r 
vessel, th e  parties re fra ined  from  f ilin g  p re 
lim in a ry  acts. On th e  ac tio n  com ing on fo r 
t r ia l ,  B u t t ,  J ., com pla ined in  strong te rm s o f 
the  absence o f p re lim in a ry  acts, and in tim a te d  
th a t  in  fu tu re  i t  was desirable th e y  should be 
filed  in  such cases.”  A f te r  th a t  fo llow ed from  
tim e  to  t im e  the  ve ry  num erous cases to  w h ich  
I  was re ferred b y  M r. Dum as. I  have to  
consider w h a t is th e  tru e  so lu tion  o f w h a t 
seems to  be a c o n tra d ic to ry  v ie w , upon the 
au tho ritie s , o f th e  effect o f O rder X I X . ,  r .  28. 
I  th in k  th e  tru e  so lu tio n  is th is  : th a t  in  a ll 
cases th e  learned judges o r th e  courts  in  banco 
w h ich  de a lt w ith  th is  m a tte r were dea ling  w ith  
m atters  o f d iscre tion . In  th e  ru le  fram ed 
by D r. Lu sh ing to n  th e  de live ry  o f p re lim in a ry  
acts was sub ject to  be dispensed w ith  b y  the  
cou rt. U n de r th e  ru le  as i t  now  stands (the 
ru le a p p ly in g  to  th e  H ig h  C o u rt as a w hole) 
P re lim in a ry  acts are to  be de live red “  unless 
Ihe c o u rt o r a ju dg e  sha ll o therw ise o rder ”  ; 
pu t i t  is to  be no ted  th a t  th e y  are to  be de livered 
' in  actions in  a n y  d iv is io n  fo r  damage by  

co llis ion between vessels,”  and th a t  i t  has 
been la id  dow n as observed b y  W ills , J ., in  
Arm strong  v . Gasclee (sup.) th a t  th e  ru le  
extends n o t o n ly  to  damage cases in  th e  o ld  
A d m ira lty  sense, n o t o n ly  to  actions between 
f ile  parties to  co llis ions, b u t to  so broad a 
scheme o f  actions as to  inc lude actions under 
Dord C am pbe ll’s A c t  fo r  loss o f life  ow ing  to  
co llis jons between vessels.
. As I  say, the  v ie w  w h ich  I  have a rrived  a t 
ls th a t  undue stress has been a ttached  in  the  
repo rts  o f th e  various cases to  th e  re fusa l o f

an o rder fo r  p re lim in a ry  acts in  ce rta in  
cases and th e  m a k in g  o f an o rder in  o th e r 
cases. Each o f th e  ru les, the  o ld  ru le  and the  
m odern ru le , is a ru le  to  be exercised accord ing 
to  th e  d isc re tion  o f the  co u rt : b u t i t  seems to  
m e th a t  once i t  is seen, as i t  was seen b y  the  
learned judges in  Arm strong  v . Gaselee (sup.) 
th a t  th e  ru le  extends to  so w ide a scheme o f 
li t ig a t io n  as to  inc lude  actions under L o rd  
C am pbe ll’s A c t, i t  is im possib le to  say th a t  
actions fo r  damages in  “  th ird -p a r ty  ”  collis ions, 
as I  have ca lled the m , are n o t w ith in  th e  scope 
o f th e  ru le .

The fa c t o f th e  m a tte r  is, as I  th in k ,  th a t  
th e  t ru e r  v ie w  is to  be fou nd  in  th e  case o f 
The John  Boyne (sup.), w h ich  came before 
S ir R o b e rt P h illim o re . I  suppose i f  any 
judge  o th e r th a n  D r . Lush ing to n  cou ld speak 
w ith  a u th o r ity  ab ou t th e  scope o f the  ru le  
w ith  regard  to  p re lim in a ry  acts i t  was S ir 
R o be rt P h illim o re . I t  is unncecessary fo r me 
to  consider how  long S ir R o be rt P h illin to re ’s 
association was w ith  th e  a d m in is tra tio n  o f 
th e  A d m ira lty  ju r is d ic tio n  b o th  a t th e  B a r, 
under th e  o ld  s tate o f th in gs , and on the  
Bench w hen he became a judge o f th e  H ig h  
C ourt in  th e  A d m ira lty  D iv is io n . S ir R o be rt 
P h illim o re  was dea ling  w ith  a case o f an 
action  fo r  damage to  cargo in  a co llis ion  between 
ships, th e  ac tio n  be ing b ro ug h t b y  th e  cargo- 
owners against th e  sh ip  c a rry in g  th e  cargo. 
There was an a p p lic a tio n  fo r  a p re lim in a ry  
ac t— i t  be ing said to  be a case o f co llis ion . 
I t  was ob jected to  b y  a p ra c titio n e r in  the  
A d m ira lty  D iv is io n , in  those days M r. P h i l l i
m ore, w ho is h a p p ily  s t i l l  w ith  us in  ano the r 
sphere, and he asked, “  W h a t p re lim in a ry  act 
are p la in t if fs  to  f ile  ? N o t one in  re la tio n  to  
the  de fendan t’s ship. T hey  canno t make 
sta tem ents as to  th e  o th e r ship, because th e y  
can have no know ledge o f th e  circum stances : 
the re  is consequently no m u tu a lity . ”  Then 
S ir R o be rt P h illim o re  said : ” 1 th in k  the
ob je c tion  ta ke n  b y  M r. P h illim o re — th a t,  even 
i f  th e  de fendant d id  de live r a p re lim in a ry  
act, th e  p la in t if f ,  fro m  th e  na tu re  o f th e  action , 
cou ld  n o t do so, so th a t  i t  be ing im possib le 
to  a p p ly  O rder X I X . ,  r .  30, to  b o th  parties in  
the  ac tion , the re  cou ld  be no m u tu a lity — is 
an ob je c tion  w h ich  canno t be go t over ”  ; 
and th e n  he said : “ I  th in k  the re  should be 
no p re lim in a ry  acts de livered in  th is  ac tio n .”  
T h a t was an exercise o f d iscre tion  upon the  
facts o f the  case.

T he  conclusion a t w h ich  1 have a rrived  is 
th a t  th e  tru e  v ie w , a t a n y  ra te  so fa r  as th is  
D iv is io n  is concerned, is th a t  th e  practice  as 
to  re q u ir in g  p re lim in a ry  acts, ou ts ide o f the  
cases in  w h ich  parties to  th e  co llis ion  b y  th e ir  
vessels are pa rties  to  th e  lit ig a t io n , is a m a tte r 
fo r  th e  d isc re tion  o f th e  cou rt. There is no 
d if f ic u lty  w ith  regard to  the  no rm a l damage 
case. T h a t is th e  case where vessels have been 
in  co llis ion  and th e  owners o f one vessel b ring  
th e ir  s u it against th e  owners o f th e  o th e r in  
the  A d m ira lty  ju r is d ic tio n  to  de te rm ine  the  
lia b ilit ie s . The ru le  un do ub te d ly  applies in  
its  fu l l  force in  those cases. T he  d i l l ie u lty
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arises w ith  regard to  w h a t I  ca ll “  th ir d  p a r ty  ”  
collis ions. I t  seems to  me th a t  th e  mode 
in  w h ich  i t  ou gh t to  be de a lt w ith  is th a t,  
where b o th  pa rties  in  a damage case, a case 
o f co llis ion , are n o t th e  parties to  th e  co llis ion , 
i.e., where one o f th e m  sues in  respect o f 
negligence o f those in  charge o f a vessel w h ich  
is n o t a p a r ty  to  th e  co llis ion , th e  proper 
course is th a t  the re  should be the  com m un ica
t io n  between th e  so lic ito rs w h ich  com m on ly  
takes place in  A d m ira lty  cases, and th a t  the  
so lic ito rs should ascerta in  w hethe r, on th e  one 
side o r th e  o th e r, th e  pa rties  are ready to  take  
advantage o f O rder X I X . ,  r .  28. In  n ine  cases 
o u t o f te n  I  canno t d o u b t, fro m  m y  ow n exp e ri
ence o f th e  m a tte r, th a t  th e  so lic ito rs w o u ld  be 
q u ite  w e ll aware w hethe r O rder X I X . ,  r .  28, 
cou ld  be app lied  to  th e  case w ith o u t an y  
necessary reso rt e ith e r to  th e  re g is tra r o r to  
the  judge . I f  b o th  pa rties  are n o t ready to  
de live r p re lim in a ry  acts, o r  one o f them  
declares h im se lf unab le o r u n w illin g , then  
th e  m a tte r  should be ra ised b y  sum m ons in  
th e  re g is try . I t  has been raised b y  summons 
in  th e  re g is try  in  num erous cases to  w h ich  
I  have been referred. I  had a case unde r m y  
consideration w h ile  I  had these papers before 
me, a case kn o w n  to  m a n y  o f  the  counsel here 
n c o u rt, th e  case o f The Eclipse, (a)

T h a t was a “  th ir d  p a r ty  ”  co llis ion  where 
the re  were cross-actions and where p re lim in a ry  
acts were de livered w ith o u t d if f ic u lty  and 
w ith o u t p ro te s t b y  a ll th e  parties.

In  th is  case I  do n o t kn o w  w h a t th e  p a r tic u 
la r  facts are. I t  m ay be th a t  th e  defendants 
here w ho are sued, n o t ha v in g  been parties 
to  the  co llis ion , m ay  be unable to  de live r a 
p re lim in a ry  ac t. I f  th e y  are able to  de live r 
a p re lim in a ry  ac t, in  m y  ju d g m e n t th e y  ough t 
to  de live r i t .  In  m y  v ie w  th e  c o u rt has ju r is 
d ic tio n  to  o rder them  to  de live r a p re lim in a ry  
ac t i f  in  th e  o p in ion  o f th e  co u rt i t  sha ll appear 
th a t  the re  is m u tu a lity  in  the  exchange o f 
p re lim in a ry  acts o r th a t  the re  m a y  he.

W h a t I  propose to  do in  th is  case is to  m ake 
no o rder upon th e  appeal except th a t  the  
costs o f the  appeal, be ing th e  costs o f the  
sum m ons ad jou rned  in to  c o u rt, be costs in  
th e  cause. I  recom m end to  th e  parties to  
exchange the  com m unica tions w h ich  com m on ly  
are exchanged between so lic ito rs in  cases 
where the re  is do ub t w h e the r a p re lim in a ry  
ac t can o r canno t p ro p e rly  be ca lled fo r. I f  
those com m un ica tions have no sa tis fac to ry  
e ffect, I  reserve to  th e  pa rties  lib e r ty  to  a p p ly  
to  m e in  respect o f th e  m a tte r  o f  th e  p re 
lim in a ry  acts, and I  w i l l  endeavour to  g ive 
the m  a decision w h ich , i f  i t  does n o t reconcile 
th e  decisions w h ich  have been p u t in  co n flic t 
in  respect o f th is  m a tte r, sha ll be a decision

(«) In  The Eclipse, the owners o f the steamship 
V ille  de Nantes sued the owners o f the tug  Eclipse 
to  recover damage sustained in  a collision between 
the dumb barge Kingsley (in  tow  o f the Eclipse) 
and the V ille  de Nantes. In  another action the 
owners o f the Kingsley sued the owners o f the 
V ille  de Nantes. Judgment was given by Lord 
Merrivale on the 27th March 1925.

a t a n y  ra te  capable o f p u t t in g  th e  practice  
upon  a fo o tin g  on w h ich  th e  advantages o f 
p re lim in a ry  acts can be fu l ly  secured to  the 
pa rties. These advantges are n o t o n ly  advan 
tages to  th e  pa rties, b u t to  th e  co u rt and to  
th e  a d m in is tra tio n  o f ju s tice . I  re .om m end 
to  th e  pa rties  in  th is  case to  see w h e the r th e y  
canno t b y  agreem ent de term ine w h e the r the  
case is one in  w h ich  p re lim in a ry  acts can 
u se fu lly  be filed .

I  w i l l  add  th is  one fu r th e r  observa tion . I  
had re c e n tly  before m e a case where parties 
had gone to  th e  re g is try  and an o rd e r fo r 
p re lim in a ry  acts had been ob ta ined , b u t  one 
o f the m  in  fa c t de live red  a b la n k  docum ent- 
T h a t o f course is in  th e  na tu re  o f an  a ffro n t 
to  th e  o rder o f th e  c o u rt. I  should myself» 
i f  I  had made th e  o rder fo r  th e  p re lim in a ry  
ac t, have requ ired  th a t  i t  should be com plied 
w ith  in  a d iffe re n t m anne r. I  am  q u ite  sure 
th a t,  am ong those accustom ed to  p rac tice  in  
th is  c o u rt, the re  w i l l  be a d ispo s ition  and a 
desire to  m a in ta in  fo r  th e  purpose o f the 
a d m in is tra tio n  o f ju s tice  in  th is  D iv is io n  
th e  enorm ous advan tage w h ic h  is de rived  by 
th e  f il in g  o f p re lim in a ry  acts whenever i t  18 
possible, w ith  due observance o f th e  m u tua l 
r ig h ts  and ob liga tions o f the  pa rties , th a t  such 
acts should be filed .

S o lic ito rs  fo r  th e  p la in t if fs , Lawrence, Jones, 
and Co.

S olic ito rs fo r  th e  de fendants, H o lm an  Fen
w ick, and W illa n .

June  12 and  15, 1925.
(Before B a t e s o n , J .)

T h e  St . N ic o l a i, (a)

Vessel going aground ow ing to negligent nav i' 
gation  —  C o llis ion  w ith  p ie r — Vessel subse
quently g round ing and breaking up— Abandon
ment by master and crew— Damage caused by 
pieces o f wreckage d r if t in g  against the p icT '". 
F a ilu re  to take reasonable care to prevent vesse 
fro m  doing damage to the p ie r.

Owing to negligent navigation the defendant 
vessel went ashore in  bad weather in  a position  
about h a lf a m ile  fro m  the p la in t if fs ’’ p ie r  ■ l , 
was held at the t r ia l that the master could a71 
ought to have been aware o f the po s ition  o f 
p ie r. Subsequently she was got o ff, but s/l 
drove against the p ie r, doing damage, a1] 
f in a lly  went ashore again in  the v ic in ity  o f 1 
p ie r, where she was abandoned by her 711. s 
and crew, and subsequently broke up . F teC. . 
o f the wreckage d rifted  against the p ie r  do i,l& 
fu r th e r damage.

H e ld , that the damage caused on the f irs t  con i, . 
was a consequence o f the fa ilu re  o f the tnAfi 
to take reasonable care to prevent his vesse lp° 
doing in ju r y  to the p ie r  ; and that the 
were also liable fo r  the damage done on

l a ) R ep o rte d  by  G e o f f r e y  H u t c h in s o n , E b<j ., B a r n
at-Law.

ster-
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second occasion, since the weather conditions 
p re va ilin g  a fte r the second ground ing  were not 
abnormal, but were such as were lik e ly  to be 
encountered in  the loca lity .

D a m a g e  A c t io n .

T he p la in t if fs  were the  owners o f th e  M idd les
b rough  E s ta te  L im ite d , owners o f  S a ltb u rn  
P ie r, and c la im ed against the  defendants, W . 
T yzze r and a ll others, th e  owners o f th e  sa iling  
sh ip  o r vessel St. N ico la i, in  respect o f damage 
done to  th e ir  p ie r b y  the  St. N ic o la i on the  7 th  
M ay 1924, when th e  St. N ic o la i ow ing , as the  
p la in t if fs  alleged, to  neg ligent n a v ig a tio n  
and (or) m anagem ent, s tru ck  the  p ie r do ing 
damage. The S t. N ic o la i a fte rw a rds  w en t 
aground, where she b roke  up, la rge po rtions  
o f th e  w reck  d r i f t in g  against the  p ie r do ing 
fu r th e r  considerable damage, in  respect o f 
w h ich  the  p la in t if fs  also c la im ed. The facts 
fu l ly  appear fro m  th e  ju d g m e n t.

D u n lop , K .C . and D igby  fo r  th e  p la in tiffs . 
Dum as  fo r  th e  defendants.— The defendants, 

even assum ing th a t  the re  was neg ligent n a v i
ga tion , are a t least n o t responsible fo r  the  
damage done b y  th e  d r if t in g  pieces o f the  
wreck, w h ich  was n o t a reasonable and probable 
consequence o f th e  negligence.

Reference was made to  :
The Douglas, 5 A sp. M ar. L a w  Cas. 15 ; 

47 L . T . R ep. 502 ; 7 P rob . D iv .  151 ;
R ive r Wear Commissioners v . Adamson, 

3 Asp. M a r. L a w  Cas. 521 ; 37 L .  T . 
R ep. 54 3 ; 2 A pp . Cas. 743 ;

Romney M arsh  (B a ilif fs ) v . T r in i ty  House,
L . R ep. 5 E x . 204; a ffirm ed L .  R ep. 7 
E x .  247.

June  15.— B a t e s o n , J .— In  th is  case m y  
ju d g m e n t is fo r  the  p la in t if fs . I  have no 
hes ita tion  in  accepting the  evidence o f the  
fisherm en in  the  m a tte r ; and I  do n o t need to  
reca p itu la te  the  facts a t an y  g re a t le ng th .

T he  St. N ic o la i was a sa iling  ship, barquen- 
tine -rigged , o f 256 tons reg is ter and 135 ft. 
leng th , on a voyage to  L e ith  w ith  ch ina c lay , 
m anned b y  a crew o f f ive  hands a ll to ld . She 
was short-handed b y  one m an . She was 
m aking , she says, fo r  th e  Tees fo r  the  purpose 
° f  e ffecting  repairs, b u t  I  am  n o t a t a ll sure 
th a t  th a t  is n o t g iven  as an excuse fo r  g e ttin g  
m to  th e  d if f ic u lty  she d id . She was in  the  
ne ighbourhood o f th is  p ie r a t the  m a te ria l 
t im e . She says th e  w eathe r was m is ty  and 
ra in y  and th a t  she was coasting along, fee ling 
fie r w a y  and ta k in g  soundings, and th a t  a t 
some pe riod  o r another, fee ling un ce rta in  o f 
“ is po s itio n , the  m aster po rted  his he lm  fo r  the  
Purpose o f go ing o u t to  sea. T h a t is w h a t he 
°U ght to  have done, b u t he d id  n o t do i t .  H e 
§oes on to  say th a t  he had a p p a re n tly  been 
sa iling o u t to  sea fo r  abou t an h o u r a t a speed 
° f  tw o  o r th ree kno ts . T h a t is w h a t he ough t 

have been do ing, b u t  he d id  n o t do i t  ; and 
1 am satsified th a t  the  fisherm en are r ig h t  when 
the y  say th e y  saw h im  f irs t  o f a ll abou t 1.45 
°u  the  7 th  M ay, ab ou t h a lf  a m ile  fro m  the

[A d m .

p ie r. Seeing he was head ing in to  land , the  
Remembrance made an o ffe r to  assist h im  ; 
and he declined, s t i l l  go ing tow a rds  shore. 
A t  3.30 a second o ffe r was made and th a t  again 
was declined ; and a t th a t  t im e  I  have no 
d o u b t th e  Remembrance and the  Sceptre cou ld 
have g o t h im  o u t o f a ll his d ifficu ltie s  i f  he had 
o n ly  take n  th e ir  assistance. H e  cou ld  have 
go t o u t o f h is d ifficu ltie s  h im se lf i f  he had taken  
p rope r measures, w h ich  he said he d id  take , 
b u t  w h ich  I  fin d  he d id  n o t. A t  4.30 he s truck  
the  p ie r. P revious to  th a t  he had  been warned 
b y  the  fisherm en th a t  he w o u ld  be in to  th e  p ie r 
i f  he d id  n o t take  steps. H e  was to ld  he w ou ld  
wash in to  the  p ie r as the  t id e  flow ed ; and he 
was to ld  he w o u ld  d r ive  in to  th e  p ie r i f  he k e p t 
on as he was go ing. I f  he had taken  assistance 
fro m  th e  fisherm en the re  is no d o u b t he w ou ld  
have been able to  keep o u t o f tro u b le , because, 
when he d id  take  assistance w hen i t  was too  
la te , somewhere ab ou t between five  and seven, 
he h im se lf says in  evidence th a t  th e  tw o  fisher
m en g o t h im  clear o f the  p ie r. I f  he had taken 
th a t  assistance ea rlie r i t  w o u ld  have been 
m uch  m ore va luab le , because he was in  shallower 
w a te r and d r iv in g  in . The n e x t m o rn in g  abou t 
4 a .m . h is m ast w e n t over th e  side ; and a t 
ab ou t 3 p .m . in  the  a fte rnoon  th e  vessel b roke  
up  in to  several pieces and th e  pieces washed 
in to  th e  p ie r and d id  th e  damage com pla ined 
o f— the  second damage so to  speak, the  f irs t 
ha v in g  occurred when he s tru ck  the  p ie r 
ab ou t 4.30.

The facts disclose as bad n a v ig a tio n  as w e ll 
cou ld  be. The courses seem to  have been 
steered w ith o u t regard fo r  sa fe ty. The vessel 
was p u t on a course headed fo r  la n d  ; and 
tho ugh  w arn ings were g iven th e  m aster s t i l l  
proceeded on his w a y  and go t ashore. Sound
ings, i f  he to o k  them  a t a ll, were q u ite  inade
quate. H e  ou gh t to  have take n  m any more 
soundings ; and th e y  w o u ld  have warned h im  
in  p le n ty  o f t im e  to  keep o ff th e  coast. He 
never used his anchors as he ou gh t to  have 
done. H e  refused assistance when i t  was 
offered to  h im , and he neglected do ing  several 
th in gs  w h ich  were suggested to  h im  b y  the  
loca l people. H e  ough t to  have know n  where 
he was go ing ; the re  was n o th in g  in  the  w eather 
a t a ll th a t  cou ld possib ly  account fo r  g e ttin g  
in to  th e  po s itio n  he d id  i f  he had been using 
any care a t a ll.  H e  says i t  was m is ty  and 
ra in in g . A l l  the  m ore ou gh t he to  have kep t 
o u t fro m  the  coast. H is  d u ty , I  th in k , is q u ite  
c lear as set o u t in  R iver W ear Commissioners v . 
Adam son  (37 L .  T . R ep. 543 ; 2 A p p . Cas. 743, 
a t p . 767). L o rd  B la ckb u rn  the re  says, 
speaking o f the  p la in t if f  : “  B u t  he does estab
lish  such a l ia b i l i t y  against an y  person w ho 
e ith e r w i lfu l ly  d id  the  damage o r neglected 
th a t  d u ty  w h ich  the  la w  casts upon those in  
charge o f a carriage on la nd  and a ship o r a 
f lo a t o f t im b e r on w a te r, to  take  reasonable 
care and use reasonable s k il l to  p reven t i t  
fro m  do ing in ju ry ,  and th a t  th is  w ilfu lness o r 
neglect caused the  dam age.”  Here, the  m aster 
o f the  S t. N ic o la i knew  or ou gh t to  have 
know n  o f th e  po s ition  o f th is  p ie r. I t  is m arked

T h e  St . N ic o l a i
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on the  c h a rt. I t  is shown to  have no l ig h t  ; 
and he was s tand ing s tra ig h t in to  the  p ier, 
ha v in g  g o t close in to  la nd  th ro u g h  v e ry  careless 
na v ig a tion . Reasonable care w o u ld  have to ld  
h im  exa c tly  where he was go ing and th e  danger 
o f g e ttin g  in to  co llis ion  w ith  th is  p ie r on the  
course he was steering and the  w a y  he was 
m anaging his ship. I  have no d o u b t he 
neglected to  take  any reasonable care to  p reven t 
his ship do ing the  in ju r y  com pla ined of.

M r. Dum as takes th e  p o in t th a t  negligence 
in  the  a ir, as he pu ts  i t ,  does n o t m ake h im  
liab le , b u t  I  do n o t th in k  i t  was negligence in  
the  a ir. H e  knew  or ough t to  have kno w n  the 
po s ition  o f th is  p ie r and ough t to  have kep t 
clear o f i t .

Then  comes the  question o f w hether, a fte r 
hav ing  g o t in to  the  p o s itio n  he d id , he is 
responsible fo r  the  subsequent b reak ing  up 
and fo r  th e  pieces go ing in to  the  p ie r. I  
th in k  i t  is a ll one h is to ry . I  p u t  to  the  E ld e r 
B re th re n  th e  question  w he the r th e  increase 
o f w in d  on th e  8 th , as shown in  th e  F lam - 
borough L igh thouse  re p o rt, fro m  force 4 a t 
three in  the  a fte rnoon  and six  in  th e  a fte r
noon up to  force 7 a t n ine o ’c lock, was such 
a w in d  as w o u ld  he lik e ly  to  be encountered in  
the  lo c a lity  ; and th e y  say, “ Yes, u n d o u b te d ly ,”  
and the re  is n o th in g  abnorm a l in  i t .  I  agree 
th a t th a t  is th e  sort o f w eather you  m ig h t 
expect to  experience. There is n o th in g  ab
no rm a l, and i t  is the  sort o f th in g  you  m ig h t 
expect to  happen, as d id  happen in  th is  case, 
i f  a m aster takes his vessel in to  the  p o s itio n  he 
d id . I  th in k  I  am  fo llo w in g  the  a u th o r ity  o f 
the  cases w h ich  have been quoted .

F o r these reasons m y  ju d g m e n t is as I  have 
said.

S o lic ito rs : Dovoning, M idd le ton , and Lewis, 
agents fo r  M id d le ton  and Co., W est H a r t le 
pool ; J .  A .  and H . E . F a rn fie ld , agents fo r  
Stephens, Graham, and W righ t, S t. A us te ll.

June  18, 19, 23, 24, and J u ly  15, 1925.
(B e fo re  H i l l , J .)

T h e  L o r d  St r a t h c o n a . (a)
Mortgage— Charter-party made p r io r  to m ort

gage— Notice o f charter-party to mortgagee 
— A ction  by mortgagee— Order fo r  sale—  
In te rven tion  by charterers— Performance o f 
charter-party impossible ow ing to f in a n c ia l 
po s ition  o f owners— Sale o f vessel by mortgagee 
not in te rfe rin g  w ith  the performance o f the 
charter-party— M erchant S h ipp ing  A c t  1894 
(57 &  58 V ie t. c. 60), s. 34, 35.

A  vessel was chartered fo r  ten consecutive St. 
Lawrence seasons w ith  an option to the charterers 
fo r  a fu r th e r three or Jive seasons. D u r in g  the 
currency o f the charter-party the owners m ort
gaged the vessel to the p la in t if fs , who had 
notice o f the charter-party. U ltim ate ly  the 
mortgagees commenced an action  in  re m  and

(a )  R e p o r t e d  b y  G e o f f r e y  H u t c h in s o n , E s q . ,  B a r r i s t e r -
at-Law.

obtained judgm ent and an order fo r  sale. 
The charterers intervened, c la im ing  that the 
charter-party was subsisting and that the 
p la in t if fs  were not entitled to deal w ith  the 
vessel save in  accordance therewith. H  
appeared that at the tim e o f the commencement 
o f the action the owners were not in  a fin a n c ia l 
pos ition  to provide the sums required to enable 
the vessel to go to sea and make the necessary 
voyage to M on tre a l to perfo rm  the charter- 
party .

Held, that in  these circumstances the owners were 
incapable o f any fu rth e r performance o f the 
charter-party, and that the arrest by the 
mortgagees and a sale a t the ir instance had not, 
and would not, do anyth ing to in terfere with 
the performance o f the charter-party.

De M attos v. G ibson (4 De. G. <& J .  276) 
considered.

M o r tg a g e  A c t io n .

The p la in tiffs , the  O ld  C o lony T ru s t Company» 
b y  a w r i t  in  rem  issued th e  31st Dec. 192* 
c la im ed, under reg istered m ortgages on th e 
steam ship Lo rd  Strathcona, da ted  respective ly 
the  19th Dec. 1919 and th e  10 th  M ay  1922» 
repaym en t o f th e  un pa id  p r in c ip a l and interes 
thereon under each m ortgage against th e  sal 
steam ship and he r fre ig h t.

B y  th e ir  s ta tem ent o f c la im  th e  p la in t if f*  
alleged th a t  on th e  19 th  Dec. 1919 th e  L o r 
S tra thcona Steam ship C om pany L im ite d , t “ ® 
reg istered owners o f th e  steam ship L o t1 
Strathcona., th e n  o f th e  P o rt o f L iverp© 0 > 
m ortgaged th e  said s team ship to  th e  B r it is  
S team ship In ve s tm e n t T ru s t L im ite d  to  secure 
pa ym en t o f th e  sum  o f 70,000/., w ith  interes 
thereon a t 6 }  per cen t. The said mortgaS^ 
was in  th e  fo rm  prescribed b y  th e  M ercha« 
S h ipp ing  A cts , and was d u ly  reg istered on t«  
24 th  Dec. 1919. In  1920 th e  p o r t o f reg istD  
o f th e  L o rd  Strathcona  was changed f r ° n 
L iv e rp o o l to  M on trea l. On the  19th J 11« 
1922 the  m ortgage was d u ly  trans fe rre d  to  th  
p la in tiffs , and th e  tra n s fe r registered a t M ontre 
on the  13 th  J u ly  1922. I t  was alleged th  
d e fa u lt in  pa ym en t o f p r in c ip a l and in te rs  
had been m ade, and th a t  the re  was due to  t  
p la in tiffs  th e  sum o f 28,800/. b y  w ay o f p rinc ip^ 
tog e the r w ith  in te res t the reon a t 6 |  per cefLg 
fro m  th e  19 th  June 1922. The Pl i l in t '!22 
fu r th e r  c la im ed th a t  on the  10th M ay  1 
th e  L o rd  S tra thcona Steam ship Comp«11- 
L im ite d , the  reg istered owners o f th e  steams« V 
L o rd  Strathcona, m ortgaged the  said steams 
to  the  p la in t if fs  to  secure m oneys due o r to  
due to  th e  p la in t if fs  under an accoun t cUI\r.<ifS, 
between th e  said owners and th e  p la in t i ^  
and a ris ing  unde r th e  circum stances set ou 
th e  said m ortgage. The m ortgage was d 
reg istered a t M on tre a l on the  10th M ay 1 j e 
I t  was alleged th a t  the  defendants had m» gt 
d e fa u lt in  rep aym e n t o f p r in c ip a l and i n t e r ^  
and th a t  the re  was due and ow ing  t0  afx 
p la in t if fs  th e  sum  o f 40,109.38 do lla rs , ,gg 
in te re s t the reon  a t 8 pe r cen t. The P ^ 'P j i ty  
c la im ed ju d g m e n t p ro no unc ing  fo r the  van 
o f b o th  m ortgages and fo r  th e  v a l id i ty  0
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tra n s fe r o f the  f irs t  m ortgage to  th e  p la in tiffs , 
ju d g m e n t against th e  L o rd  Strathcona  and her 
fre ig h t fo r  th e  am o un t due to  th e  p la in tiffs  
un de r each m ortgage b y  w a y  o f p r in c ip a l and 
in te res t ; i f  necessary, a reference to  the  
re g is tra r to  assess th e  a m o u n t due to  the  
p la in t if fs  unde r each m ortgage ; and th e  sale 
o f  th e  sh ip . N o  appearance was entered on 
be ha lf o f  th e  defendants, and on th e  26 th  Jan . 
1925 L o rd  M erriva le , P . pronounced fo r  the  
v a l id i ty  o f b o th  m ortgages and  th e  trans fe r, and 
condem ned th e  L o rd  Strathcona  in  th e  am o un t 
o f p r in c ip a l and in te re s t due on th e  said 
m ortgage, and in  costs, charges, and expenses, 
b u t w ith o u t p re jud ice  to  p r io r it ie s , and ordered 
a reference and appra isem ent and sale o f the  
L o rd  Strathcona.

On th e  11 th  Feb. 1925 an appearance was 
entered fo r  the  D o m in io n  Coal Com pany as 
in te rveners , and on th e  3 rd  M arch  leave was 
g iven  to  th e  in te rveners  to  coun te rc la im . 
A c c o rd in g ly  the  in te rveners  on th e  13 th  M arch 
1925 de live red a defence p u t t in g  in  issue the  
s ta tem ent o f c la im , and a cou n te rc la im , to  
w h ich  th e  L o rd  Curzon Steam ship Com pany 
L im ite d , th e  L o rd  S tra thcona  Steam ship Com
pany L im ite d  (N o. 1), and  th e  L o rd  S tra thcona 
Steam ship C om pany L im ite d  (N o . 2) were 
jo in e d  w ith  th e  p la in t if fs  as defendants.

B y  th e ir  coun te rc la im  th e  in te rveners  
alleged th a t  b y  a c h a rte r-p a rty  da ted the  20 th  
A p r i l 1914 the  said steam ship was charte red 
b y  her th e n  owners, the  L o rd  Curzon Steam ship 
Com pany, to  th e  in te rveners  fo r  te n  con
secutive S t. Law rence seasons com m encing w ith  
the  yea r 1915 w ith  th e  o p tio n  to  th e  in te r 
veners o f  co n tin u in g  th e  cha rte r fo r  fu r th e r  
periods o f five  and th ree  m ore S t. Lawrence 
seasons. The L o rd  Strathcona was de live red to  
the  in te rveners  a fte r  her release fro m  req u is i
t io n  b y  th e  B r it is h  G overnm ent on the  10 th  
J u ly  1916, and rem ained in  th e ir  service d u rin g  
the  S t. Law rence season. I t  was fu r th e r  
alleged th a t  th e  L o rd  Strathcona was subse
q u e n tly  sold o r trans fe rre d  to  th e  C entu ry  
S h ipp ing  C om pany, th e  L o rd  L a th o m  Steam 
ship C om pany, the  L o rd  S tra thcona  Steam ship 
Com pany (N o. 1), and the  L o rd  S tra thcona 
Steam ship C om pany (N o . 2) successively.

On th e  19 th  Dec. 1919 th e  L o rd  S tra thcona  
Steam ship C om pany (N o . 1), th e  the n  owners 
° f  th e  L o rd  Strathcona, p u rp o rte d  to  m ortgage 
the  L o rd  Strathcona to  th e  B r it is h  S team ship 
In ve s tm e n t T ru s t L im ite d  to  secure th e  sum 
° f  70,0001. and in te res t. B y  le tte r  da ted the  
24 th  A p r i l  1922 fro m  the  in te rveners  to  the  
p la in t if fs  th e  p la in t if fs  were rem inded o f the  
fac t th a t  the  L o rd  Strathcona  was unde r cha rte r 
fo r  a g re a t nu m be r o f years a t 4?. 6d. pe r to n  
fo r  the  sum m er m on ths, and were n o tifie d  th a t  
the  cha rte r m us t be fu lf il le d  b y  th e  ship e ith e r 
b y  he r th e n  owners o r any fu tu re  owners o r i f  
acquired b y  purchase o r foreclosure o f m o r t
gages th a t  m ig h t have been placed upon  her 
a t a n y  t im e  a fte r  she f irs t  en tered in to  the  
ch a rte r-p a rty . On th e  10 th  M ay  1922 the  
Cord S tra thcona  C om pany (N o . 2), the  the n  
owners o f  the  steam ship L o rd  Strathcona,

V o l . X V I . ,  N . S.

p u rp o rte d  to  m ortgage th e  vessel to  the  in te r 
veners to  secure sums payab le  b y  th e  com pany 
on cu rre n t accoun t, w h ich  m ortgage was d u ly  
reg istered on th e  10 th  M a y  1922 a t M on tre a l. 
On th e  19 th  June  1922 th e  B r it is h  S team ship 
In v e s tm e n t T ru s t L im ite d  p u rp o rte d  to  tra n s fe r 
the  f irs t  m ortgage to  th e  in te rveners . On the  
2nd J u ly  1919, ha v in g  been released fro m  
re q u is itio n , the  L o rd  Strathcona was de live red 
to  th e  in te rveners  and rem a ined in  th e ir  service 
u n t i l  the  close o f the  S t. Law rence season. 
On th e  9 th  J u ly  1920 th e  L o rd  Strathcona was 
again de live red  to  the  in te rveners  and was in  
th e ir  service fo r  th e  S t. Law rence seasons o f
1921, 1922, 1923, 1924. The in te rveners  d u ly  
exercised th e ir  o p tio n  to  con tinue  the  cha rte r 
for th e  fu r th e r  pe riod  o f five  seasons. The 
in te rveners  c la im ed a de c la ra tion  th a t  the  
c h a rte r-p a rty  was a t a l l m a te ria l tim es con
tra c tu a lly  b in d in g  between th e  in te rveners  
and th e  L o rd  S tra thcona  S team ship Com pany 
L im ite d , and an o rder th a t  th e  sale o f th e  L o rd  
Strathcona b y  th e  m arshal should be made 
sub jec t to  th e  co n d itio n  th a t  th e  purchaser 
should n o t use o r deal w ith  th e  vessel in  any 
w a y  incons is ten t w ith  th e  service o f th e  in te r 
veners under th e  c h a rte r-p a rty . A n  in 
ju n c tio n  was c la im ed res tra in in g  th e  defendants 
to  th e  coun te rc la im  fro m  using, m ortgag ing , 
se lling o r o therw ise dea ling  w ith  th e  steam ship 
L o rd  Strathcona in  an y  w a y  incons is ten t w ith  
he r em p lo ym e n t in  the  service o f th e  in te r 
veners unde r th e  c h a rte r-p a rty . (D eclara tions 
th a t  various transactions re la tin g  to  the  Lo rd  
Strathcona, in c lu d in g  b o th  the  m ortgages above 
re ferred to , were in v a lid  upon  th e  g round  o f 
fa ilu re  o f the  L o rd  S tra thcona  Steam ship 
C om pany (N o. 1) to  com p ly  w ith  ce rta in  
p rov is ions o f the  Canadian Companies A c ts  are 
n o t m a te ria l to  th e  m a tte rs  reported .)

T he  p la in t if fs , b y  th e ir  re p ly  and  defence 
to  cou n te rc la im  alleged th a t,  in  breach o f 
th e  express p ro v is io n  o f th e  in de n tu re  o f the  
19th Dec. 1919, co lla te ra l to  th e  s ta tu to ry  
m ortgage , to  keep th e  L o rd  Strathcona  classed 
A l  a t L lo y d s , and  in  breach o f a s im ila r te rm  
im p lie d  in  th e  m ortgage o f th e  10th M ay
1922, and  o f im p lie d  te rm s in  b o th  indentures 
th a t  th e  owners w o u ld  keep th e  vessel sea
w o rth y  and f i t  fo r  tra d e , th e  owners had fa iled  
to  pe rfo rm  necessary repairs estim a ted  to  cost
22001., and were w ith o u t funds to  p u t the  said 
repa irs  in  hand . F u rth e r, i t  was an im p lie d  
te rm  in  b o th  inden tu res  th a t  th e  owners 
w o u ld  n o t create m a ritim e  liens o r r ig h ts  
in  rem  upon  th e  vessel w h ich  th e y  had n o t 
th e  necessary funds to  discharge, and should 
n o t b y  fa il in g  to  m ake o r keep th e  steam ship 
seaw orthy o r f i t  to  tra d e  in  a n y  w a y  im p a ir  
th e  va lue o f  th e  steam ship as s e cu rity  to  the  
p la in t if fs , and th a t  th e  owners were w ith o u t 
th e  req u is ite  o r a n y  funds to  enable th e  said 
s team ship to  tra d e  o r to  re p a ir he r o r to  keep 
he r la id  up  w ith o u t c rea ting  m a ritim e  liens o r 
r ig h ts  in  rem  upon he r w h ich  th e y  were unab le 
to  d ischarge. In  p a rtic u la r, th e  repairs requ ired 
to  enable the  vessel to  keep her class 
exceed 22001., th e  expense o f  ta k in g  her from

z z z
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N e w p o rt (W ales) to  S ydney, C .B ., so as to  be 
a t th e  disposal o f th e  in te rveners  w ou ld  exceed 
15801. T he  wages b i l l  fo r  th e  crew w ou ld  
exceed 5501. pe r m o n th , th e  wages o f th e  m aster 
and  some o f th e  crew  were a lready  in  arrears, 
and  sums fo r  necessaries a m o u n tin g  to  88,125 
francs had a lrea dy  been in cu rred  a t A n tw e rp  
and  rem a ined un pa id . The p la in t if fs  a lleged th a t  
th e  m ortgagors  had no funds and no c red it, 
and  were unab le  to  p e rfo rm  th e  ch a rte r-p a rty , 
and  (or) had rep ud ia ted  th e  same, and th a t  b y  
reason o f  th e  said facts, and  b y  reason o f  the  
na tu re  o f th e  c h a rte r-p a rty , th e  c h a rte r-p a rty  
im p a ire d  th e  se cu rity  o f th e  p la in t if fs  in  th e  said 
sh ip . [The argum ents o f  counsel on th e  c o u n te r
c la im  o n ly  are rep o rted .]

S ir Leslie Scott, K .C ., Balloch, and  F . H inde , 
fo r  th e  in te rveners .— The c h a rte r-p a rty  is 
benefic ia l, and the re fo re  the  m ortgago r has 
no pow er to  in te rfe re  w ith  i t .  B u t  i f ,  a lte r 
n a tiv e ly , th e  c h a rte r-p a rty  is n o t beneficia l, 
th e  m ortgagees had no tice  o f  i t ,  and  i t  is th e re 
fore b in d in g  upon th e m  : see d ic ta  o f L o rd  
C helm sford, and K n ig h t-B ru c e , L .J . ,  in  De 
M attos  v . Gibson, 4 De G. &  J ., p . 276.

Greene, K .C ., A lfre d  B u c k n ill, Buchmaster, and 
S in c la ir  Johnstone.— As to  th e  coun te rc la im  the  
p la in t if fs  fo rm u la te  th e ir  con tentions as fo llow s : 
(1) N o tice  o r no no tice , no  c h a rte r-p a rty  (n o t a 
demise) i f  made before th e  m ortgage, b inds the  
m ortgagee ; (2) in  a n y  event th e  c h a rte r-p a rty  
in  th is  case is o f such a na tu re  (v iz .— as to  
le ng th , ra te , & c.), as to  im p a ir  th e  secu rity , 
e.g., b y  ham pering  th e  sale, and upon  th a t  
g ro un d  is n o t b in d in g  upon th e  mortgagees ; 
(3) b u t i f  th e  m ortgagee is bound, the  m ortgago r 
is, in  a n y  case, n o t fin a n c ia lly  in  a pos ition  
to  pe rfo rm  th e  ch a rte r-p a rty , and a sale o f 
th e  vessel free fro m  th e  c h a rte r ob liga tions 
does n o t in te rfe re  w ith  its  perfo rm ance ; (4) 
fu r th e r, i f  th e  ow ner a tte m p ts  to  pe rfo rm  
th e  c h a rte r-p a rty  h is ac tio n  in  so do ing  w i l l  
be such as to  im p a ir  th e  m ortgagees’ secu rity . 
I t  is s u b m itte d  th a t  th e  question is : Has 
the  m ortgagee p u t th e  c h a rte re r in  a n y  worse 
po s ition  th a n  th a t  in  w h ich  he w o u ld  have been 
had the  m ortgagee never in te rven ed  ? The 
answer is th a t  n o th in g  w h ich  th e  m ortgagee is 
do ing  in te rfe res w ith  th e  perfo rm ance o f the  
c h a rte r-p a rty  b y  th e  owners.

As to  De M attos  v . Gibson (sup.) and the  
a rgum en t based upon th e  d ic ta  in  th a t  case b y  
the  in te rveners , th e  general p ro po s ition  o f la w  
is c lear th a t  a co n tra c t between th e  ow ner o f a 
c h a tte l and  ano the r person does n o t a ffec t a 
person w ho subsequently  buys th e  ch a tte l fro m  
the  ow ner : th e  do c trine  o f covenants ru n n in g  
does n o t a ffec t cha tte ls , b u t  is confined to  land . 
I t  is s u b m itte d  th a t  th e  d ic ta  re lied  upon are 
in su ffic ie n t to  m ake a m a ritim e  m ortgage an 
excep tion  to  the  general ru le . As a m a tte r  o f 
procedure th e  cha rte re r has m ere ly  a r ig h t  to  
proceed in  rem ; i f  the  vessel is sold, th e  seller 
fa ils  to  pe rfo rm  the  cha rte r, and th e  r ig h ts  o f 
the  cha rte re r, assum ing th a t  th e  cha rte r is 
b in d in g , are aga inst h im . Sale b y  th e  m arsha l 
vests a pe rfect t i t le  in  the  purchaser (see
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W illia m s  and B ruce , 3 rd  e d it., p . 318), and the 
cha rte re r canno t in s is t on a sale sub je c t to  
cond itions, and  canno t s tand in  a b e tte r po s itio n  
th a n  an y  o th e r person w ith  a r ig h t  in  rem, 
where r ig h ts  lik e  his are m ere ly  c o n tra c tu a l : 
(See The A ne ro id , 3 A sp. M ar. L a w  Cas. 418 ; 
1877, 36 L .  T . R ep. 448 ; L .R .  2 P rob . D iv .  189)- 
There is no con tra c tua l o b lig a tio n  upon  the 
m ortgagee : (See M erchan t S h ipp ing  A c t  1894, 
s. 34) ; the  m ortgagee is n o t the  ow ner, and 
sect. 34 m ere ly  means th a t  he is to  be take n  to  
acquiesce in  w h a teve r is done b y  th e  m o r t
gagor : (Johnson  v . R oyal M a i l  Steam Packet 
Company, 1867, 17 L .  T . R ep. 445 ; L .  Rep- 
3 C. P . 38 ; The Heather B e ll, 9 A sp. M a r. L a w  
Cas. 192; 84 L .  T . R ep. 794 ; (1901) P . 272; 
where th e  c h a rte r-p a rty  was made a fte r  the  
m ortgage ; and also see L a iv  Guarantee and 
T ru s t Society v . R ussian B a n k  fo r  Foreign  
Trade , 10 Asp. M ar. L a w  Cas. 41 ; 92 L .  T . Rep- 
435 ; (1905) 1 K .  B . 815). F in a lly  i t  is sub
m it te d  th a t  upon the  facts the  c h a rte r-p a rty  in 
th is  case pre jud ices th e  m ortgagees’ security- 
Reference was made to  The Celtic K in g  
(7 A sp. M a r. L a w  Cas. 440 ; 70 L .  T . R ep. 562 ; 
(1894) P . 175)

Carpm ael fo r  th e  L o rd  Curzon Steamship 
C om pany.

S ir Leslie Scott, K .C . rep lied .— A  ru le  has been 
recognised to  e x is t since the  case o f De M a tto s  
v . Gibson (sup.) th a t  a m ortgagee is bound b y  3 
c h a rte r-p a rty  o f  w h ich  he has no tice , and w ill 
be restra ined  in  e q u ity  fro m  dea ling  w ith  the 
vessel o therw ise th a n  in  th e  service o f the 
cha rte re r. W hen  such a ru le  has been in  da ily  
m e rcan tile  use fo r  a long  pe riod  i t  has been 
repea ted ly  la id  dow n th a t  i t  shou ld  n o t be 
d is tu rbe d , n o tw ith s ta n d in g  th a t  i t  m a y  n o t he 
in  h a rm on y  w ith  the  general p rinc ip les  o f law- 
T he  ru le  w h ich  th is  c o u rt is asked to  a c t upon 
tho ugh  based upon  d ic ta  o n ly  should neverthe
less n o t be d is tu rbe d . , ,,

C ur. adv. cult-

J u ly  15.— H ilt ., J .— T h is  case invo lves  the 
re la tiv e  r ig h ts  o f th e  p la in t if fs  as mortgagees 
o f th e  L o rd  Strathcona and the  in te rveners  as 
charte rers o f  th e  L o rd  Strathcona unde r a charter- 
p a r ty  made in  1914 fo r  seasonal em p loym ent 
o f th e  ship ove r a pe riod  o f years.

Before the  com p le tion  o f th e  sh ip  th e  c h a r te r -  
p a r ty  in  question was entered in to  between 
the  in te rveners  and th e  b u ild in g  owners, tb e 
L o rd  Curzon Steam ship C om pany. The charter" 
p a r ty  was expressed to  be “  o f  a good B ritish  
reg istered steam ship to  be b u i l t  ”  o f  a specified 
descrip tion , and  th e  L o rd  Strathcona was th e 
steam ship.

There were several changes in  ow nersh ip W  
transfe rs  fro m  the L o rd  Curzon Steamship 
C om pany to  the  C e n tu ry  S h ipp ing  Comp311) ' 
and  thence to  th e  L o rd  L a th o m  Steamship 
C om pany and thence to  the  L o rd  S trathcona 
S team ship C om pany (N o. 1) and thence to  th e 
L o rd  S tra thcona  S team ship C om pany (No- 
The  L o rd  S tra thcona  S team ship Company 
(N o. 1) became owners b v  tra n s fe r on the 
Dec. 1919, and th e  L o rd  S tra thcona  Steamsh'P

T h e  L o r d - St r a t h c o n a .
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C om pany (N o. 2) b y  tra n s fe r on th e  22nd June 
1920. A l l  these successive owners knew  o f the  
ch a rte r-p a rty .

W ith  in te rva ls  o f  re q u is itio n  the  cha rte r- 
p a r ty  was pe rfo rm ed dow n to  and in c lu d in g  the  
season o f  1924, sub ject to  th is , th a t  a question 
arose a fte r  the  w a r as to  w hethe r the  cha rte r- 
p a r ty  had  ceased to  be subsisting, and fro m  
season to  season agreements were m ade w hereby 
th a t  question was k e p t open. T h a t question 
was lit ig a te d  in  Canada and is under appeal to  
the  J u d ic ia l C om m ittee . So fa r  th e  cha rte r- 
p a r ty  has been he ld  to  be subsisting.

In  o rder to  raise m oney fo r  th e  purchase the 
L o rd  S tra thcona  Steam ship C om pany (N o. 1) 
borrowed' 70,0001. o f  the  B r it is h  S team ship 
In ve s tm e n t C om pany upon th e  secu rity  o f a 
f irs t  m ortgage da ted  th e  19 th  N o v . 1919. 
In  June 1922 the  p la in t if fs  became transferees 
o f th a t  f irs t  m ortgage. E a r lie r  in  the  same 
year— 1922— th e  p la in t if fs  m ade advances to  
the  th e n  owners, the  L o rd  S tra thcona  Steam 
ship C om pany (N o . 2). The m oney was requ ired  
fo r repairs and o th e r disbursem ents. I t  was a 
d o lla r  advance and was secured b y  a second 
m ortgage da ted  th e  10 th  M ay  1922, w h ich  was 
an accoun t cu rre n t m ortgage. The  f irs t  m o rt-  
geag carried  in te res t a t 6J pe r cen t., and the  
second m ortgage a t 8 per cent.

A t  th e  tim e  o f th e  g ra n tin g  o f th e  f irs t  
m ortgage th e  B r it is h  S team ship In v e s tm e n t 
C om pany knew  o f th e  c h a rte r-p a rty  and its  
te rm s. B efore th e  execu tion  o f th e  second 
m ortgage, and the re fo re  also before th e  tra n s fe r 
to  th e m  o f the  f irs t  m ortgage ( i f  th a t  fa c t be 
m a te ria l), th e  p la in t if fs  had received fro m  the  
in te rveners  a le tte r  da ted  th e  24 th  A p r i l  1922. 
I  h o ld  th a t  th a t  le tte r  was no tice  to  th e  p la in t if fs  
o f th e  c h a rte r-p a rty  and its  te rm s.

T he  sh ip  came o ff service unde r th e  cha rte r- 
p a r ty  on th e  20 th  N o v . 1924 and was loaded 
w ith  g ra in  fo r  A n tw e rp , where she a rr iv e d  on 
fhe  13 th  Dec. 1924. W h ile  she was on th a t  
voyage th e  p la in t if fs  de te rm ined  to  exercise 
th e ir  r ig h ts  as m ortgagees. The owners were 
in  d e fa u lt. On th e  f irs t  m ortgage the re  was 
ow ing 28 800k and in te res t fro m  the  18 th  June 
1922. There had been a fa ilu re  to  p a y  an 
m s ta lm e n t o f p r in c ip a l m oneys on th a t  da te 
and th e  w hole balance had the reupon  become 
Payable. On the  second m ortgage th e  p r in c ip a l 
m oneys were payab le  on dem and. On the  
4 th  Dec. 1924 th e  p la in t if fs  dem anded pa ym en t. 
The a m o un t due was 40,109 do lla rs  38 cents, 
w h ich , a t  th e  ra te  o f exchange on the  4 th  
Dec. 1924, equa lled 8505k 16s. Id .  In te re s t 
was also due fro m  th e  31st O ct. 1924. I  take  
these figures fro m  th e  a ff id a v it.  As between 
the p la in t if fs  and the  owners the re  m ay be some 
d e ta il fo r  in ve s tig a tio n  on a reference, b u t 
fo r  th e  present purpose th e y  m ay  be ta ke n  as 
su b s ta n tia lly  accurate. The accoun t I I . 9, and 
the accoun t prepared fo r  the  p la in t if fs  b y  M r. 
L a k e r as to  th e  p o s itio n  on the  31st M arch  
1925 are re a lly  in  agreem ent when i t  is borne 
111 m in d  th a t  the  f irs t  m ortgage was a s te rling  
and n o t a d o lla r m ortgage. The to ta l indebted- 
Uess fo r  p r in c ip a l and in te res t on th e  4 th  Dec.

1924 was the re fo re  ove r 42,000k, i f  I  have 
w orked  o u t th e  figures c o r re c t ly ; th e y  are 
a p p ro x im a te ly  co rrect, and su ffic ien t fo r  the  
present purposes. There was due on the  f irs t  
m ortgage on th a t  da te  28,800/. fo r  p r in c ip a l, 
and 4605/. fo r  in te res t, to ta l l in g  33,805/. ; 
and on th e  second m ortgage 8565/. fo r  p r in c ip a l 
and 63/. fo r  in te res t, to ta l l in g  8628/., m a k in g  a 
g rand  to ta l o f  th e  tw o  m ortgages o f 42,433/. 
O f course, in te re s t con tinu ed  to  ru n  to  the  
a m o un t o f 1862/. per annum  on th e  f irs t  m o r t 
gage, and 3208 do lla rs— som eth ing sho rt o f 
700/. accord ing to  the  ra te  o f exchange per 
annum  on th e  second m ortgage, m ak in g  a 
to ta l o f ab ou t 2550/. per annum  fo r  in te res t.

In  these circum stances, and h a v in g  regard 
also to  th e  fa c t th a t  th e  sh ip ’ s N o . 2 special 
su rvey  was overdue, and  th a t  th e  necessary 
repa irs  w o u ld  have to  be done before th e  ship 
cou ld  again cross th e  A t la n t ic ,  th e  p la in t if fs  
gave d irec tions  th a t  th e  sh ip  should proceed 
fro m  A n tw e rp  to  th e  U n ite d  K in g d o m , and 
the  owners com plied . The p la in t if fs  m ade a 
fu r th e r  advance to  th e  owners to  enable the  
sh ip  to  ge t aw ay fro m  A n tw e rp . She a rrived  a t 
N e w p o rt, M on., tow a rds  th e  end o f Dec. 1924.

On th e  31st Dec. th e  p la in t if fs  began the 
present ac tio n . The sh ip  was arrested. The 
owners entered no appearance. O n th e  26 th  
Jan . 1925 ju d g m e n t was g iven  b y  d e fa u lt, 
condem ning th e  sh ip  and  o rde ring  a reference 
and appra isem ent and  sale. O n th e  11 th  
Peb. 1925 th e  D o m in io n  Coal C om pany L im ite d , 
the  charte rers, in te rvened . B y  an o rder o f the  
3 rd  M arch  1925 th e  sale was d irec ted  to  stand 
over u n t i l  fu r th e r  o rder, and o th e r d irec tions  
were g iven  in  pursuance o f w h ich  th e  in te r 
veners de live red  a defence and also a cou n te r
c la im  to  w h ich  th e y  m ade th e  S tra thcona  
Companies and th e  p la in t if fs  defendants. The 
S tra thcona  Companies have n o t appeared. The 
issue fo r  t r ia l  is between the  p la in t if fs  and the  
in te rveners . The in te rveners  have p u t  fo rw a rd  
tw o  con ten tions : (1) T h a t a ll transac tions  w ith  
and b y  th e  S tra thcona  Companies are in v a lid  
because n e ithe r com pany was fo rm ed  accord ing 
to  th e  laws o f Canada ; and (2) th a t  th e  cha rte r- 
p a r ty  is b in d in g  on th e  p la in t if fs  as mortgagees, 
and th a t  th e  p la in t if fs  can o n ly  exercise th e ir  
r ig h ts  sub ject to  th e  c h a rte r-p a rty .

A s to  th e  f irs t  con ten tio n , I  asked and 
received no sa tis fa c to ry  answer to  th e  question . 
W h a t r ig h t  have th e  in te rveners  to  raise th is  
co n ten tio n  a t a ll in  th is  ac tio n  ? The  in te r 
veners have a co n tra c tu a l r ig h t  and n o th in g  
m ore. I  canno t see w h a t locus stand i th e y  
have to  d ispu te  th e  v a l id i ty  o f th e  p la in t if fs ’ 
m ortgages. B u t I  need n o t fu r th e r  consider th is , 
fo r  th e  in te rveners  to o k  th e  bene fit o f  th e  p e r
form ance o f th e  c h a rte r-p a rty  b y  th e  L o rd  
S tra thcona  Stjeamship C om pany (N o. 2) as 
owners fo r  several seasons, and  canno t now  be 
heard to  say th a t  th e  S tra thcona  C om pany 
never were owners. As to  th e  second con
te n tio n , w h ile  i t  is c lear th a t  th e  in te rveners  
canno t, as against th e  p la in t if fs , d ispu te  the  
ju d g m e n t w h ich  pronounced fo r  th e  v a l id i ty  
o f th e  m ortgages and condem ned th e  ship,
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th e y  are e n tit le d  to  be heard when th e y  allege 
th a t,  b y  reason o f th e ir  co n tra c tu a l r ig h t  th e  
p la in t if fs  o u g h t to  be restra ined  fro m  exercising 
th e ir  ow n r ig h ts  as mortgagees in  such a w ay 
as to  in te rfe re  w ith  th e  co n tra c tu a l r ig h t  o f the  
in te rveners , and th e  question  is w he the r the  
in te rveners  are e n tit le d  a t  a ll, o r on  th e  facts 
o f  th is  case to  l im i t  th e  p la in t if fs ’ r ig h t  to  
procure a sale b y  th e  c o u rt. T hey  canno t 
question  the  ju d g m e n t in  rem. Can th e y  
in te rfe re  w ith  th e  p la in t if fs ’ r ig h t  to  o b ta in  
execu tion  o f  th a t  ju d g m e n t b y  appra isem ent 
and sale '? A  s im ila r question  w o u ld  be 
in v o lv e d  if ,  instead o f proceeding in  rem, the  
p la in t if fs  had  ta ke n  possession and proposed 
to  sell o r to  use the  ship w ith o u t regard  to  the  
c h a rte r-p a rty .

The c h a rte r-p a rty  made in  1914 was fo r  
ten  consecutive S t. Law rence seasons com m enc
in g  w ith  1915, w ith  an o p tio n  fo r  f ive  m ore 
seasons and a fu r th e r  o p tio n  fo r  th ree  m ore 
seasons. The o p tio n  fo r  f ive  m ore seasons was 
d u ly  exercised b y  no tice  to  the  S tra thcona  
C om pany on th e  24 th  O ct. 1922. The t im e  fo r 
th e  exercise o f th e  fu r th e r  o p tio n  has n o t y e t 
a rrive d . T he  in te rveners , the re fore , have a 
subsis ting  c o n tra c t w ith  th e  S tra thcona  Com 
p a n y  w hereby th e  S tra tchona  C om pany have 
unde rtaken  to  p u t  th e  sh ip  a t the  in te rveners ’ 
disposal fo r  th e  S t. Law rence seasons o f 1925-29 
inc lus ive , w ith  a fu r th e r  o p tio n  as to  1930, 
1931, and 1932.

W h ile  I  am  on the  c h a rte r-p a rty  i t  w i l l  be 
conven ien t to  s ta te  th a t  i t  p rov ides a can
ce lling  date o f the  15 th  M a y  in  each year, and 
adds, “  b u t  i f  cancelled an y  season said can
ce lla tio n  to  a p p ly  to  th a t  one season o n ly .”  
The S t. Law rence season lasts ab ou t seven 
m onths, and th e  c h a rte r-p a rty  leaves the  owners 
free as to  the  disposal o f th e  ship d u rin g  the  
rest o f th e  year.

The m a tte r  a t issue is o f im portance  b o th  to  
the  in te rveners and the  p la in t if fs . The in te r 
veners say th a t  th e  ship is p e cu lia r ly  f it te d  to  
th e ir  trade  and are anxious to  re ta in  i t .  The 
p la in tiffs , i f  th e y  m ust sell w ith  th e  bene fit o f 
the  c h a rte r-p a rty , .are v e ry  u n lik e ly  to  realise 
enough to  p a y  th e  deb t, in te res t, and expenses. 
F o r the  p la in t if fs  th e  ship was va lued  in  the  
open m a rk e t and free o f engagements a t
53.0001. in  F e b ru a ry  la s t, and 50,0001. a t the  
end o f June. T h is  is fo r  a ship in  good con d i
t io n , and th e  necessary repa irs  w i l l  cost some 
30001. B u t  th e  p la in t if fs ’ evidence is th a t  i f  
offered fo r  sale sub ject to  th e  c h a rte r-p a rty  
the  ship w i l l  be unsaleable o r w i l l  realise a ve ry  
sm all sum . The c h a rte r-p a rty  requires the  ship 
to  be B r it is h  reg istered and as th e  in te r 
veners’ tra d e  is a Canadian coasting tra d e  th e y  
m us t have a B r it is h  ship, and no fo re ign  ow ner 
cou ld  b u y  and pe rfo rm  th e  c h a rte r-p a rty . H e 
w o u ld  have to  tra n s fe r to  B r it is h  owners. The 
in te rveners  gave evidence o f an o ffe r o f
45.0001. fo r  th e  vessel w i th  her su rvey  passed 
( th a t  is, w ith  some 30001. spent on her) and 
w ith  a guarantee o f fre ig h t a t 4s. 6d. (the  
c h a rte r-p a rty  ra te ) fo r  seven seasons. B u t  the  
offererw as S cand inavian andhe cou ld  n o th im s e lf
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become th e  ow ner and fu lf i l  th e  cha rte r-p a rty - 
F u rth e r, as a ffec tin g  th e  p rice , th e  charte r- 
p a r ty  engagem ent is o f a pe cu lia r k in d , a p a rt 
fro m  th e  nu m ber o f years. A  b u ye r w o u ld  
have to  consider n o t m e re ly  w he the r the  
c h a rte r-p a rty  w i l l  be p ro fita b le , b u t  w h a t he 
should do w ith  th e  sh ip  d u r in g  the  five  m onths 
o f each yea r and w h e the r th e  yea r’ s w o rk in g  
w o u ld  show a p ro fit .  H e  w o u ld  also have to  
consider th a t  th e  in te rveners  had an op tio n  
fo r  a fu r th e r  th ree  years a fte r  1929. I t  seems 
to  me th a t  these considerations m us t depress 
th e  se lling va lue , and I  accept th e  p la in t if fs ’ 
evidence th a t  th e  c h a rte r-p a rty  w o u ld  p ro b a b ly  
p re ve n t a sale a ltoge the r. E ven  i f  sold free o f 
a ll engagements, in  he r present c o n d itio n  i t  is 
d o u b tfu l w he the r, a fte r  deduc tion  o f the 
m arsha l’s expenses and costs o f th e  action , 
th e  proceeds w o u ld  do m ore th a n  sa tis fy  the 
present c la im s against th e  ship.

Such being th e  in te rests in v o lv e d , the  in 
terveners say th a t  th e  la w  is clear. T h e y  say, 
f irs t,  th a t  th e  c h a rte r-p a rty  does n o t im p a ir  
th e  secu rity , and, secondly, i f  i t  does, the 
p la in t if fs  had no tice  and canno t deal w ith  the 
sh ip  w ith o u t regard  to  th e  c h a rte r-p a rty . The 
p la in t if fs  con ten tions are, f irs t,  th e y  say th a t  
no tice  o r no no tice  a m ortgagee is n o t bound by  
a c h a rte r-p a rty  m ade before th e  m ortgage ; 
secondly, th a t  th is  c h a rte r-p a rty  is one w h ich  
im p a irs  th e  secu rity  ; and, th ir d ly ,  th a t  the 
owners were in  Decem ber, and are, unab le  to  
pe rfo rm  th e  c h a rte r-p a rty , be ing w ith o u t funds 
and w ith o u t c re d it, and th a t  a sale w i l l  do 
n o th in g  to  p re ven t th e  perfo rm ance o f the 
c h a rte r-p a rty  w h ich  th e  owners were already 
incapable o f pe rfo rm in g .

F ro m  w h a t I  have a lready  said, i t  is apparent 
th a t  the  c h a rte r-p a rty  is such as to  im p a ir  the 
secu rity . I t  m us t always have g re a tly  ham 
pered th e  m ortgagees’ pow er o f sale. I t  seems 
to  me to  be even m ore ham pering  th a n  the 
agreem ent in  The Celtic K in a  (7 A sp. M ar. Law  
Cas. 440 ; 70 L .  T . R ep. 562 ; (1894) P . 175)- 
B u t th e  mortgagees had no tice . This 
raises th e  im p o rta n t question w h ich  was the 
m a in  sub ject o f a rgum en t. F o r th e  purposes 
o f th is  a rgum en t i t  makes no difference w hether 
th e  c h a rte r-p a rty  is such as im p a irs  th e  security  
o r n o t. Does a c h a rte r-p a rty  w ith  th e  owner 
o f a sh ip  b in d  a subsequent m ortgagee w ith  
no tice  ? The d ic tu m  o f K n ig h t-B ru c e , L .J -  *n 
De M attos  v . Gibson (repo rted  in  4 De G. &  J -’ 
276) has been shown b y  la te r cases to  he 
unsound. A s said b y  B u ck le y , L .J .  in  the 
London County Council v . A lle n  (111 L .  T . Rep- 
610, a t p . 614 ; (1914) 3 K .  B . 642, a t p . 658) : 
“  N o tw ith s ta n d in g  w h a t was said b y  K n ig h t ' 
B ruce , L .J . ,  in  De M attos  v . Gibson (sup-)’ 
i t  is n o t tru e  as a general p ro po s ition  th a t  a 
purchaser o f p ro p e rty  w ith  no tice  o f a res tric tive  
covenant a ffec ting  th e  p ro p e rty  is bound 
b y  the  covenant ”  ; and b y  S c ru tto n , L .J -  ,r'  
B arke r v . Stickney  (120 L .  T . R ep. 172, at 
p. 176 ; (1919) 1 K .  B . 121, a t p. 131) : “  
to  personal p ro p e rty  i t  was found  th a t  
general ru le  o f L o rd  Jus tice  K n ig h t-B ru c e  wa® 
q u ite  im p rac ticab le  and Taddy  v . Sterious ( ° y

T h e  L o r d  S t r a t h c o n a .
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L . T .  R ep. 628 ; (1904) 1 Ch. 354), M cG ruther v . 
P itcher (91 L .  T . R ep. 678 ; (1904).2 Ch. 306) 
and  D u n lo p  v . Selfridge  (113 L .  T . R ep 386 ; 
(1915) A .  C. 847) have se ttled  th e  la w  th a t  the  
purchaser o f  a ch a tte l is n o t bound b y  mere 
no tice  o f s tip u la tio n s  made b y  his vendor 
unless he was h im se lf a p a r ty  to  the  con tra c t 
in  w h ich  th e  s tip u la tio n s  were m ade.”  N o t
w ith s ta n d in g  th is , in  th e  m ore lim ite d  d ic tu m  
o f L o rd  Chelm sford in  De M attos  v . Gibson 
{sup.) s t i l l  la w  as regards ships, where he 
says on p . 299 o f the  4 D e Gex and Jones : “  I t  
is tru e  th a t  he to o k  his m ortgage w ith  a fu l l  
know ledge o f the  ch a rte r-p a rty , and th a t  he 
m ust, the re fore, absta in  fro m  an y  ac t w h ich  
W ould have th e  im m ed ia te  effect o f p re ven ting  
its  perfo rm ance.”

Several cases were re fe rred  to . I n  Messa- 
geries v . Baines  (7 L .  T . R ep. 763) W ood
V.-C. he ld  a purchaser w ith  no tice  bound 
b y  the  c h a rte r-p a rty  made before p u r 
chase, b u t expressly founded his decision on 
De M attos  v . Gibson and said : “  I t  is n o t 
com peten t fo r  me to  fa l l  back on an y  op in ion  
I  m ay  have en te rta ined  before th a t  case.”  In  
Cory v . Stewart (2 T im es L .  R ep. 508), in  the  
C ourt o f A ppea l, i t  does n o t appear fro m  the  
re p o rt th a t  the  m ortgage was before the  
ch a rte r-p a rty . In  H erne B ay Steamboat Com
pany L im ite d  v . H u tto n  (9 A sp. M ar. L a w  Cas. 
472 ; 89 L .  T . R ep. 422 ; (1903) 2 K .  B . 692) 
the in ju n c tio n  re ferred to  in  the  ju d g m e n t o f 
S tir lin g , L .J .  w o u ld  be an in ju n c tio n  against 
Rie ow ner, and th e  d ic tu m  does n o t he lp . 
fh e  Celtic K in s  (7 A sp. M ar. L a w  Cas. 440 ; 70 
C- T . 562 ; (1894) P . 175) has a m ore d ire c t 
bearing tho ugh  n o t a d ire c t a u th o r ity  fo r, 
f irs t ly , the  argum ents and  the  ju d g m e n t a ll 
Proceed on th e  assum ption th a t  no tice  makes 

th e  difference, and, secondly Barnes, J . 
keeps i t  open w he the r even w ith o u t notice,' 
o rd in a ry  engagements o f the  sh ip  m ay  n o t 
bind a subsequent m ortgagee (Asp. M ar. L a w  
Cas., p. 444 ; 70 L .  T . Rep., p. 567 ; (1894) P ., 
P- 187). As to  con tracts  w h ich  do n o t im p a ir  
rhe secu rity  made d u rin g  the  m ortgage the re  is 
abundant a u th o r ity  th a t  th e y  b in d  the  m o rt- 
|agee, tho ugh  a ll th a t  the  s ta tu te , th e  M erchan t 
^h ip p in g  A c t  1894, s. 32, prov ides is th a t  

except so fa r  as m ay  be necessary fo r  m ak ing  
a m ortgaged sh ip  o r share ava ilab le  as a 
* f CUri t y  fo r  th e  m ortgage deb t, th e  mortgagee 
ha ll n o t, b y  reason o f the  m ortgage, be 
eemed th e  ow ner o f th e  ship o r share, no r 
la ll th e  m ortgago r be deemed to  have ceased 

°  be ow ner th e re o f ; ”  and a ll th a t  the  m o r t
gagor n o t in  possession does is to  leave the  
i ' y ner in  possession and in  a p o s itio n  to  en ter 
b to  con tracts  fo r  the  em p loym ent o f the  ship 
h ich  are con tracts  to  w h ich  th e  m ortgagee is 

n° t  a p a r ty .  8 8
^  S°m e da y  th is  d if f ic u lt  question  w i l l  have to  
c e decided. B u t  in  th e  present case I  have 
f  °m e to  th e  conclusion th a t  th e  in te rveners  fa i l  
° r  an o the r reason. In  m y  ju d g m e n t the  

P a m tiffs  have established th e ir  th ir d  conten- 
°n . The owners are incapable o f fu r th e r  

in fo r m in g  th e  ch a rte r-p a rty , beyond a ll hope

[Adm.

o f recovery. I  ta ke  th e  po s itio n  o f the  owners 
in  Decem ber la s t a t th e  end o f the  A n tw e rp  
voyage. T o  enable th e  ship to  leave A n tw e rp  
th e y  had to  bo rrow  o f th e  p la in t if fs  a fu r th e r 
3500 do lla rs— say ab ou t 7201. T hey  owed, 
and s t i l l  owe, the  A n tw e rp  agents— R uys and 
Co.— 88,732 francs and th is  c la im  R uys  and 
Co. can enforce against th e  sh ip— som eth ing 
ove r 900/. The ship was bound to  undergo 
repairs and ove rhau l before she cou ld again 
cross the  A t la n t ic  o r indeed be em ployed a t a ll. 
N o . 2 special su rvey was due in  M a y  1923 : 
an extension was g ran ted  u n t i l  M ay  1924, and 
a fu r th e r  extension over the  1924 St. Lawrence 
season. I t  cou ld  n o t fu r th e r  be postponed. 
M oreover, th e  ship had  n o t been d ry  docked 
since M arch  1924. I f  the  necessary repa irs  and 
ove rhau l to  enable the  ship to  pass her survey 
and be made again f i t  fo r  sea are carried  o u t 
th e  cost w i l l  be over 3000/. I t  is an tic ip a ted  
b y  th e  owners th a t  1500/. o f  th a t  w i l l  be 
recovered fro m  th e  un de rw rite rs— b u t, 
o f course, th e  recovery w i l l  n o t be im 
m ed ia te . I  say “  over 3000/.”  fo r  the  
owners’ account, H . 9, estim ates 3500/. 
and M r. F lan ne ry , fo r  th e  p la in tiffs , estim ated 
3529/., o r  w ith o u t re p a ir to  some pla tes a m id 
ships, as to  w h ich  the re  was some question, 
3279/. These figures are con firm ed b y  es ti
m ates o f th e  C a rd iff Channel D ry  D o ck  Com
p a ny  a m o un ting  to  2279/., w h ich  do n o t 
inc lude  th e  fo llo w in g  item s : D ock  re n t and 
dues, s h ift in g  to  d ry  dock, p a in tin g , repairs to  
crew  accom m odation and engine repairs . I  
ta ke  th is  figu re  a t ab ou t 3000/. less the  1500/. 
s ta ted  to  be recoverable u lt im a te ly  ; and in  
a d d itio n  there  m ust be some wages du rin g  
repairs w h ich  w ou ld  have to  be added. I  
have n o t p u t  a figu re  against th a t.  There 
rem ains th e  cost o f g e ttin g  the  ship fro m  the 
U n ite d  K in g d o m  to  M on tre a l fo r  the  1925 
season. M r. O live r, fo r  th e  p la in tiffs , es ti
m ated th is  a t 1137/. 10s. Capt. C libborn  
estim ated i t  a t 1300/. p lus  insurance and com 
m issions, say, a t least, 1200/. T h is  gives a 
to ta l o f  5820/. cash o r, deducting  the  1500/., 
4320/. M r. H a r lin g , in  h is evidence g iven  on 
the  1st June 1925, said th a t  to  b r in g  the  ship 
o u t requ ired  a t least 30,000 do lla rs— say, 6200/. 
— w h ich  confirms, th e  above figures.

Before th e  owners cou ld  begin to  earn the  
c h a rte r-p a rty  fre ig h ts  th e y  had to  f in d  over 
4300/., o r in  im m ed ia te  cash ne a rly  6000/. 
T h e y  cou ld  n o t poss ib ly  do i t .  T hey  had no 
cash and no c re d it. T h e y  had th e  sh ip , and 
n o th in g  else. The sh ip  was sub ject to  the  
p la in t if fs ’ m ortgages on w h ich  over 42,000/. was 
ow ing  and in te re s t ru n n in g  a t the  ra te  o f 2550/. 
pe r annum . N o th in g  cou ld  p re ven t the  p la in 
t if fs  recovering  a ju d g m e n t in  rem, and the  
sh ip  be ing sub ject to  i t .  R uys  and Co. were in  
a po s ition  to  sue in  rem  fo r  th e ir  d isbursem ents. 
I t  is id le  to  suppose th a t  th e  owners cou ld  have 
raised an y  m oney on th e  secu rity  o f the  ship. 
N o r does i t  a ffect th e  po s itio n  th a t,  as appears 
fro m  th e  evidence, th e  c h a rte r-p a rty  fre ig h t 
w o u ld  have shown a sub s tan tia l p ro fit  on the 
1925 S t. Law rence season. T he  owners were

The Lord Strathcona.
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powerless to  ge t the  sh ip  aw ay fro m  the 
U n ite d  K in g d o m . I t  was contended fo r  the  
in te rveners  th a t  fo r  th e  w in te r  m onths 1924- 
1925 the  owners suggested, and cou ld  have 
secured, a p ro fita b le  voyage to  th e  P la te  and 
back w ith  coal and g ra in . M r. H a r lin g  sug
gests in  h is evidence th a t  the re  w o u ld  have 
been a p ro fit .  M r. A ng ie r, called fo r  th e  in te r 
veners, gave evidence and figures w h ich  show 
th a t  the re  w o u ld  have been a heavy loss. M r. 
G lover, fo r  th e  p la in t if fs , gave evidence and 
figures w h ich  showed a loss, tho ugh  n o t so 
heavy a loss as th a t  w h ich  w o u ld  resu lt fro m  
M r. A n g ie r ’s evidence. I t  is to  m y  m ind  clear 
th a t  the re  w o u ld  have been a loss, and th a t  a t 
t l ie  end o f such a voyage th e  owners’ pos ition  
w o u ld  have been worse th a n  i f  th e y  had  la id  
th e  ship up u n t i l  the  t im e  came fo r  th e  1925 
c h a r ty -p a r ty  season. A n d , before such a 
voyage cou ld  be unde rtaken , the re  w o u ld  s t i l l  
be the  necessity o f the  owners ha v in g  to  fin d  
the  m oney fo r  repairs.

I  am  satisfied th a t  th e  m ortgagees’ in te r 
ference d id  n o th in g  to  p re ve n t th e  owners 
fu lf i l l in g  th e  1925 season. T hen  w h a t as to  
th e  fu tu re  ? T he  owners are s t i l l  bound  b y  
th e  c h a rte r-p a rty . B u t  in  succeeding years 
the  owners w i l l  he in  a s t i l l  worse po s itio n . 
H a v in g  no funds to  get th e  sh ip  aw ay, th e y  
canno t em p loy her even i f  an y  p ro fita b le  
fre ig h t should o ffe r ; and i t  is no to rious  th a t  
fre ig h ts  are worse now  th a n  in  Decem ber las t. 
W h ile  the  ship is id le  la y -u p  expenses w i l l  be 
ru n n in g  on, and p ro b a b ly  th e  ship w i l l  become 
sub ject to  possessory liens o r r ig h ts  o f some 
ha rbo u r o r dock a u th o r ity  to  de ta in  and sell 
and to  m a ritim e  liens fo r  wages, fo r  someone 
m ust be k e p t on board . In  th e  m eantim e the  
m ortgage in te res t w i l l  be accum ula ting , and 
th e  p la in tiffs , i f  th e y  choose to  do so, can sue 
th e  owners in  personam  in  Canada and recover 
ju d g m e n t fo r  p r in c ip a l and in te re s t and force 
the  S tra thcona  C om pany in to  liq u id a tio n .

M oreover, R u ys  and Co.’ s c la im  (fo r w h ich  
th e y  have entered a caveat) w i l l  rem a in  unsa tis 
fied, and n o th in g  b u t  p a ym en t cou ld  p re ven t 
the m  fro m  issu ing a w r i t  in  rem  and recovering 
ju d g m e n t and an o rder fo r  sale.

In  m y  ju d g m e n t the  S tra thcona  C om pany 
was in  Decem ber las t, and is now, incapable o f 
an y  fu r th e r  perform ance o f  th e  c h a rte r-p a rty , 
and th e  a rrest b y  the  p la in t if fs  has n o t done, 
and  a sale a t th e ir  instance w i l l  n o t do, a n y 
th in g  to  in te rfe re  w ith  th e  perfo rm ance o f the  
c h a rte r-p a rty . The owners are incapab le  o f 
pe rfo rm in g  i t  beyond a ll hope o f recovery . 
T he  p rin c ip le  upon  w h ich  De M ottos  v .  Gibson 
(sup.) was a c tu a lly  decided b y  L o rd  Chelm sford 
applies, and as to  th a t  p r in c ip le  the re  is n o t, 
and never has been, an y  qu es tio n . I ,  the re fore , 
am  o f op in ion  th a t  th e  ju d g m e n t fo r  the  
p la in t if fs  w i l l  s tand, and th e  costs o f and 
occasioned b y  the  in te rv e n tio n  w i l l  be the  
p la in t if fs ’ costs against th e  in te rveners . T h e ir 
o rig in a l costs th e y  have g o t against the  ship.

S o lic ito rs  : Messrs, /wee, Colt, Inee, and 
Boscoe; Messrs. W ill ia m  C rum p  and S o n ; 
Messrs. Charles L igh tbound  and Co.

$?ouse of iLoitis.

June  18 and J u ly  17, 1925.

(B efo re  L o rd s  Cave, L .C ., Dunedin, Atkin 
son, Sumner, and Buckmaster.)

Union-Castle Mail Steamship Company

Limited v . Sena Sugar Estates Limited, (a)
O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  

E N G L A N D .

Cargo— Agreement between shippers and sh ip
owners —  Construction  —  “  A l l  the sugar 
the shippers shall have fo r  shipm ent from  
B e ira  ” — Cargo brought to B e ira  by lighters 
and there transshipped in to  ocean steamers 
Through b ills  o f lad ing— Effect.

B y  an agreement made between the respondents, as 
owners o f sugar estates, and the appellants, a 
sh ipp ing  company, the respondents bound 
themselves to ship by the steamship company s 
steamships, at a certain rate specified in  the 
agreement, “  a ll the sugar which the sh ippcrs 
shall have fo r  shipm ent fro m  B e ira  ”  to c e r t a i n  

European ports, and the appellants undertoo k 
to provide tonnage fo r  the shipm ent fro m  Bell'd 
o f a m in im u m  quan tity  pe r month.

H e ld, that having regard to the course o f dealing 
which obtained before and at the date o f 
agreement and was well known to both parties, 
the sugar which the respondents desired to hav 
carried by lighters o r coasters fro m  C hinde , 
po rt at which ocean steamers could not load, 
B e ira , and thence by ocean steamers to any °j 
the E uropean ports  mentioned i n  the agreement 
was, w ith in  the m eaning o f that agreement 
“  sugar which the shippers shall have fo r  
m e n tfro m  B e ira ."  even although i t  was cur''1 , 
under a through b i l l  o f lad ing issued 
Chinde.

Decision o f Court o f A pp ea l reversed.
1022B y  an agreem ent entered in to  in  June i  ^  

between the  respondents and the  appe llan ts ^
b e h a lf o f  th e  B r it is h  steam ship lines (know n 
the  “  Conference L ines ” ), b y  w h ic h  the  
spondents (the re in  ca lled “  the  sh ipper* g 
bound themselves to  sh ip  and th e  C onfere j  
L ines (the re in  called “  the  owners ” ) a" r (Tar 
to  c a rry , force majeure  excepted, “  a ll the  su g ^  
w h ich  the  shippers sha ll have fo r  sh ipm ent R 
B e ira  to  ”  ce rta in  E uropean po rts , and 
owners un d e rto o k  to  p ro v id e  tonnage f« r  j t y 
sh ipm en t fro m  B e ira  o f a m in im u m  qu»n ^  
o f 3000 tons per m o n th  i f  requ ired  to  do • 
S h o rtly  a fte r  the  conclusion o f th is  agreei'i 
th e  respondents asked th e  appe llan ts  to  ,e 
a th ro u g h  ra te  fo r  carriage o f sugar fro m  t n > ̂  
to  Lo nd on , and on th e ir  dec lin ing  to  d°  
proceeded to  send th e  sugar b y  a Germ an ^  
to  some o f th e  E uropean p o rts  covered W  
agreem ent o f June 1922. The sugar was 1° 
a t Chinde on ligh te rs , w h ic h  were t0 'vve, j nt o 
B e ira  and the  sugar was the re  transsh ippe gjj. 
the  ocean steamers o f th e  G erm an line , th r

i t i1'
(a) Reported by Edwakd J. M. Chaplin, 

at-La\v.
Esq., B a rr i01
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b ills  o f la d in g  be ing issued b y  the  Germ an line  
fo r  the  carriage o f the  sugar fro m  Chinde to  the  
E uropean p o r t.  The appe llan ts ob jected to  
these sh ipm ents as be ing c o n tra ry  to  the  
agreem ent o f June  1922, and u lt im a te ly  com 
menced an ac tio n  aga inst the  respondents fo r 
damages fo r  breach o f th a t  agreem ent. The 
C ourt o f A ppea l (Bankes, A tk in ,  and Sargant, 
L .J J .)  he ld , revers ing the  decision o f B a ilhache ,
J ., th a t  th e  expression “ sugar w h ich  th e  shippers 
sha ll have fo r  sh ipm en t fro m  B e ira  ”  d id  n o t 
inc lude  sugar shipped fro m  Chinde, a lth ou gh  
i t  was in tended b y  a ll pa rties  to  be carried 
to  B e ira  and  the re  loaded on ocean steamers.

T he  owners appealed.

Porter, K .C . and D . Davies  fo r  th e  appe llan ts.
Langton, K .C . and S ir Robert Aske  fo r  the  

respondents.
The House to o k  tim e  fo r  consideration.

L o rd  Cave, L.C .— T h is  appeal relates to  the  
con s tru c tion  o f an  agreem ent entered in to  in  
the  m o n th  o f Jupe  1922 between the  respon
dents, the  Sena Sugar E states L im ite d , and the  
appe llants on b e ha lf o f th e  B r it is h  steam ship 
lines (know n  as th e  “  Conference L ines ” ) 
w h ich  c a rry  cargo fro m  B e ira  to  E urope  ; and 
in  o rder to  e xp la in  th e  m eaning o f the  agree
m en t i t  is necessary to  have in  m in d  th e  c ir 
cumstances in  w h ich  i t  was made.

T he  respondents are possessed o f th ree  sugar 
estates on th e  R iv e r Zam besi. F ro m  one o f 
these estates (called Caia) the  sugar is sent b y  
ra i l to  B e ira , and the re  shipped b y  ocean-going 
steamers to  E urope . The second estate (called 
M arrom eu) is low er dow n the  r iv e r  and a t a 
d istance fro m  the  ra ilw a y  ; and the  respondents’ 
P ractice has been to  send the  sugar fro m  th is  
estate in  barges dow n the  Zam besi to  th e  sm all 
P ort o f Chinde near th e  m o u th  o f th e  r iv e r. 
O w ing to  a ba r, no ocean-going steam er can 
load a t Chinde ; and acco rd ing ly  th e  sugar was 
sent fro m  th a t  p o r t  b y  ligh te rs  o r sm all coasting 
vessels to  B e ira , where i t  was transsh ipped  in to  
ocean-going steamers fo r  carriage to  E urope. 
1'be coasters used in  th is  service were sometimes 
vessels be longing to  the .respondents, and some
tim es vessels be longing to  th e  Conference L ines 
o r to  o th e r owners ; b u t  in  eve ry  case the 
load ing  on ocean steamers to o k  place a t B e ira  
and a b i l l  o f  la d in g  was issued fo r  the  carriage 
° f  the  sugar fro m  th a t  p o r t  to  E urope . The 
sugar fro m  the  respondents’ th ir d  estate 
(called M opea) is n o t shipped to  E urope , and i t  
nced n o t be fu r th e r  m entioned.

On the  19 th  A p r i l  1921 an agreem ent was 
Entered in to  between th e  respondents and the  
appe llants on be ha lf o f  the  Conference L ines 
by  w h ich  th e  respondents (the re in  called “  the  
shippers ” ) bound  themselves to  sh ip  and the  

in fe ren ce  L ines agreed to  c a rry  a ll the  sugar 
.Which the  shippers should have fo r  sh ipm ent 
’ 0r|i D e lagoa B a y  o r B e ira  to  E urope  d u rin g  

J ,- l  (except th a t  q u a n t i ty  w h ich  th e  P o rtu 
guese G overnm en t ins is ted on ha v in g  shipped 

y Portuguese steamers to  L isbon ) a t a ce rta in  
£afe th e re in  m en tioned. T h is  agreem ent was 
I a ith fu lly  ca rried  o u t, b u t  a fte r  i t  had exp ired,

nam ely , in  the  m o n th  o f A p r i l  1922 the  respon
dents entered in to  an agreem ent w ith  a German 
L in e , th e  Deutsche O s t-A fr ik a  L in ie , w hereby 
the  respondents agreed to  sh ip  a ll th e ir  sugar 
fro m  Chinde and (or) B e ira  destined fo r  L isbon  
(w ith  the  exception  o f sugar w h ich  th e y  were 
ob liged to  sh ip  in  Portuguese steamers) up to  a 
certa in  tonnage b y  th e  vessels o f the  German 
L in e  a t th e  ra te  o f 35s. pe r to n  f.o .b  Chinde, 
and 26s. 6d. pe r to n  f.o .b . B e ira , b o th  to  
L isbo n . T h is  agreem ent became kno w n  to  the  
appe llan ts , and on the  9 th  June  1922 the 
agreem ent was entered in to  w h ich  is the  
fo u n d a tio n  o f  these proceedings. B y  th a t  
agreem ent the  respondents (the re in  ca lled “ the  
shippers ” ) bound themselves to  sh ip  and the  
Conference L ines (the re in  called “  the  owners ” ) 
agreed to  ca rry , force majeure  excepted, “  a ll 
th e  sugar w h ich  th e  shippers sha ll have fo r 
sh ipm ent fro m  B e ira  to  ”  ce rta in  E uropean 
po rts  (n o t in c lu d in g  L isbo n ) fro m  the  date o f 
the  agreem ent to  th e  30 th  June 1923 a t the  ra te  
o f 27s. Gd. pe r to n , and the  owners un de rto ok  
to  p ro v id e  tonnage fo r  th e  sh ipm en t fro m  
B e ira  o f  a m in im u m  q u a n tity  o f 3000 tons per 
m o n th  i f  requ ired  to  do so. S h o rtly  a fte r  the  
conclusion o f th is  agreem ent, th e  respondents 
asked the  appe llan ts to  quote  a th ro u g h  ra te  
fo r  the  carriage o f sugar fro m  Chinde to  London , 
and on th e ir  dec lin ing  to  do so, proceeded to  
send sugar fro m  the  M arrom eu estate b y  the  
G erm an line , n o t o n ly  to  L isbo n , b u t to  
some o f the  E uropean po rts  covered b y  the  
agreem ent o f the  9 th  June 1922. T h is  sugar 
was sent in  prec ise ly  the  same m anner as the  
sugar fo rm e rly  sent fro m  Chinde fo r  carriage 
b y  th e  Conference L ines, th a t  is to  say, i t  was 
loaded a t Chinde on lig h te rs  w h ich  were tow ed 
to  B e ira , and the  sugar was the re  transsh ipped 
in to  the  ocean steamers o f th e  G erm an line  ; 
th e  o n ly  d ifference was th a t  th ro u g h  b ills  o f 
la d in g  were issued b y  the  G erm an line  fo r  the  
carriage o f the  sugar fro m  Chinde to  the  
E uropean p o rt.

The appe llan ts in  v a in  ob jected to  these 
shipm ents as be ing c o n tra ry  to  th e  agreem ent 
o f the  9 th  June  1922, and u lt im a te ly  commenced 
th is  ac tio n  against the  respondents fo r  damages 
fo r  breach o f th a t  agreem ent. The ac tio n  was 
heard b y  th e  la te  B a ilhache , J ., w ho he ld  th a t,  
ha v in g  regard to  th e  course o f dea ling  w h ich  
ob ta ined  w hen th e  agreem ent was entered 
in to , sh ipm ents fro m  B e ira  m eant sh ipm ents  
w h ich  came dow n to  B e ira  e ith e r b y  ra il o r 
r iv e r, and  were the re  p u t  on board  ocean 
steamers, and th a t  the  issue b y  the  G erm an line  
o f th ro u g h  b ills  o f la d in g  fro m  Chinde d id  n o t 
p re ven t such sh ipm ents fro m  being covered b y  
the  agreem ent. H e  acco rd ing ly  made an order 
dec la ring  (a) th a t  sugar ligh te re d  o r shipped 
fro m  Chinde fo r  transsh ip m en t a t B e ira  was 
sugar w h ic h  the  defendants had  fo r  sh ipm ent 
fro m  B e ira  w ith in  th e  m eaning o f the  agree
m en t o f th e  9 th  June  1922, and (b) th a t  sh ip 
m ents d e fin ite ly  in te nd ed  fo r  L isb o n  and n o t 
elsewhere a t th e  t im e  o f  sh ipm en t were n o t 
w ith in  th e  agreem ent. The respondents hav ing  
appealed to  th e  C o u rt o f A ppea l, th a t  co u rt
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(consisting o f Bankes, A tk in ,  and Sargant, 
L .J J .)  came to  a d iffe re n t conclusion. T hey  
were o f op in io n  th a t  th e  expression “  sugar 
w h ich  th e  shippers sha ll have fo r  sh ipm ent 
fro m  B e ira  ”  m eant sugar w h ich  th e y  should 
have fo r  sh ipm ent b y  themselves fro m  th a t  
p o r t,  and d id  n o t inc lude  sugar shipped fro m  
Chinde, a lth ou gh  i t  was in tended  b y  a ll pa rties 
to  be ca rried  to  B e ira  and the re  loaded on 
ocean steamers ; and stress was la id  on th e  fa c t 
th a t  th e  G erm an com pany issued th ro u g h  
b ills  o f la d in g  fro m  Chinde to  th e  E uropean 
po rts . The c o u rt acco rd ing ly  a llow ed the 
appeal and sub s titu ted  fo r  the  dec la ra tion  made 
b y  Ba ilhache , J . a de c la ra tion  “  th a t  sugar 
en trusted  a t Chinde to  a line  o th e r th a n  one 
o f th e  Conference L ines fo r  sh ipm en t to  E u ro 
pean po rts  and shipped a t Chinde b y  such o ther 
line  w he the r in  lig h te r o r coasting steamer 
be longing to  such o th e r line  unde r th ro u g h  b i l l  
o f  la d in g  is n o t sugar w h ich  th e  defendants had 
fo r  sh ipm en t fro m  B e ira  w ith in  the  m eaning 
o f the  agreem ent o f th e  9 th  June 1922, n o t
w ith s ta n d in g  th a t  th e  sugar m ay  have been 
transsh ipped a t B e ira  in to  the  ocean steamer 
o f such lin e .”  I t  is against th is  o rder th a t  the  
appe llan ts have appealed to  y o u r Lo rdsh ips ’ 
House.

The o n ly  question  to  be de term ined is 
w he the r sugar w h ich  th e  respondents desired 
to  have carried  b y  lig h te rs  o r coasters fro m  
Chinde to  B e ira , and thence b y  ocean steamers 
to  an y  o f th e  E uropean p o rts  m en tioned  in  the  
agreem ent o f th e  9 th  June  1922 was w ith in  
th e  m eaning o f th a t  agreem ent “  sugar w h ich  
the  shippers had fo r sh ipm en t fro m  B e ira  ”  ; 
and ha v in g  regard to  th e  course o f dealing 
w h ich  ob ta ined  before and a t th e  date o f the  
agreem ent, and w h ich  was w e ll kno w n  to  b o th  
pa rties, I  th in k  th a t  such sugar fe ll w ith in  th a t  
descrip tion . I t  is tru e  th a t,  ow ing to  the  course 
adopted b y  th e  G erm an line  o f issu ing a th ro u g h  
b i l l  o f la d in g  fro m  Chinde to  E urope , the  d u ty  
o f e ffecting a transsh ipm en t o f the  sugar a t 
B e ira  fe ll upon  the  servants o f th a t  lin e , and 
n o t upon the  servants o f the  respondents ; 
b u t  nevertheless th e  sugar was in tended  b o th  
b y  the  shippers and b y  th e  ship-owners 
to  be carried  to  B e ira  and the re  loaded on 
ocean steamers fo r  E urope , or, in  o th e r words, 
i t  was sugar destined fo r  sh ipm en t a t B e ira . 
I f  the  G erm an com pany had con trac ted  to  
c a rry  the  sugar to  E urope  a t tw o  separate ra te  
o f fre ig h t, one fro m  Chinde to  B e ira , and the 
o th e r fro m  B e ira  to  the  E uropean p o rt, th e  case 
w o u ld  h a rd ly  have been arguable ; and I  do n o t 
th in k  th a t  the  c ircum stance th a t  a th ro u g h  ra te  
was specified made a n y  difference in  the  resu lt. 
The fo rm  o f co n tra c t was a lte red , b u t  th e  course 
o f t ra n s it  rem a ined th e  same. I  am  satisfied 
th a t  b o th  pa rties  to  th e  co n tra c t o f June  1922 
in tended th a t  a ll sugar sent v id  B e ira  should 
be covered b y  th e  agreem ent, and i t  appears 
to  me th a t  th e y  have expressed th e ir  m eaning 
w ith  reasonable clearness.

F o r these reasons, I  am  o f op in ion  th a t  the  
appeal should be a llow ed, and th e  o rder o f 
Bailhache , J . restored, w ith  costs here and

be low , and I  m ove y o u r Lo rdsh ips  accord
in g ly .

L o rd  D u n e d in .— T he p la in t if fs  b in d  th e m 
selves n o t o n ly  to  keep a line  o f steamers 
ava ilab le  fo r  th e  tra n s p o rt o f th e  respondents 
sugar, b u t  th e y  b in d  themselves to  p rov ide 
accom m odation  fo r  a t least a ce rta in  nu m be r o f 
tons. As a c o u n te rp a rt, th e  respondents b ind  
them selves to  send b y  th e  p la in t if fs ’ lin e  “  a* 
th e  sugar w h ich  th e y  have fo r  sh ipm en t a 
B e ira .”  N o w  I  th in k  the  m eaning o f these 
words “  sugar w h ic h  th e y  have fo r  shipm en 
a t B e ira  ”  is n o t, as th e  m a jo r ity  o f th e  learned 
judges o f th e  C o u rt o f  A ppea l have he ld , sugar 
w h ich  a t B e ira  is s t i l l  unde r the  co n tro l o f the 
respondents fo r  sh ipm en t to  sh ip  as th e y  please, 
b u t  is sugar w h ich  th e y  can and do a rrange 
sha ll be shipped a t B e ira . I  th in k ,  fu rth e r, 
th a t  i f  th e y  arrange w ith  an o the r com pany 
ta ke  sugar on ligh te rs  o r barges a t Chinde an 
the n  transsh ip  i t  a t  B e ira  on to  ocean-going 
steamers, th a t  is ju s t  a rra ng ing  fo r  sh ipm en t a 
B e ira . The mere a lte ra tio n  fro m  th e  ol 
p rac tice  o f h a v in g  tw o  b ills  o f la d in g , one f° *  
th e  coasting service fro m  Chinde to  B e ira  an 
th e  o th e r fro m  B e ira  to  E urope , to  ha v in g  on® 
b i l l  o f la d in g  covering  th e  whole t ra n s it  seem 
to  me to  be m ere ly  a change in  th e  fo rm  o f the 
c o n tra c t o f carriage, and n o t a change in  tn  
course o f t ra n s it  as was th o u g h t b y  Sargan > 
L .J . ,  w h ich  v ie w  fo rm ed  the  fo u n d a tio n  o f W 
ju d g m e n t. I t  w o u ld  be q u ite  d iffe re n t i f  ther^ 
cou ld  be s ta rted  a line  o f steamers go ing d ire° 
fro m  Chinde to  E urope . In  th e  co n d itio n  0 
th e  p o r t . a t  Chinde th a t  is im possib le , a  ̂
ow ing  to  th e  ba r, ocean-going steamers cam'O 
ge t in to  th e  p o r t.  B u t ,  as i t  is, I  th in k  f  
a rgum en t o f th e  respondents is ta n ta m o u n t 
ho ld in g  th a t  a transsh ip m en t is n o t a shipmen 

I  th in k  th e  appeal succeeds.

L o rd  A tk in so n  concurred.

L o rd  Su m n e r .— I n  th e  sentence, th e  true 
m eaning o f w h ich  is the  question  fo r  decisio 
on th is  appeal, th e  ob je c t o f th e  m u tu a l s tip  ^ 
la tio n s  to  ship and to  ca rry  is sugar, a 
g ra m m a tica lly , the  dependent re la tiv e  v /°T 
“  w h ich  th e  shippers sha ll have fo r  sh ipm c ,, 
fro m  B e ira  to  the  underm entioned Po r t* & 
de scrip tive  o f i t .  T he  shippers do n o t . 
themselves to  ship sugar a t and fro m  B e* r’ 
and i t  m ay  be doub ted  i f  th e y  them selves e ^  
do sh ip  a n y th in g  a t B e ira . I n  th e  o rd in a^r 
course th e y  send th e ir  sugar b y  one rou te  j 
ano the r to  B e ira , the re  to  be transshipP  ̂  
p ro b a b ly  b y  th e  carriers, in to  the  ocean s te a in ^  
A c c o rd in g ly  the  question  is, “  Can i t  , e 
pred ica ted  o f th e  sugar, a t th e  t im e  when 
respondents had  i t  in  th e ir  hands and Pu t j,e 
o u t o f th e ir  pow er to  g ive  the  appe llants 
bene fit o f  convey ing i t  b y  p lac in g  i t  in  t  
o f  the  G erm an line  unde r th ro u g h  b ills  o f lad-1 
th a t  i t  was sugar w h ich  th e  respondents ha ? ,, 
sh ipm ent fro m  B e ira  to  th e  nam ed po rts  ■ ̂  
I t  seems to  me th a t  th is  can and m ust b e 
p red ica ted  o f th e  sugar. As i t  cou ld  no ^  
shipped a t Chinde fo r  E urope  d irec t, a
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w ith  reference to  w h ich  the  pa rties  made th e ir  
con tra c t, b u t cou ld  o n ly  be shipped the re  fo r 
some p o r t  where ocean steamers can load , o f 
w h ich  B e ira  was the  m ost obvious i f  n o t the  
o n ly  one, the  sugar was in  th e  respondents’ 
hands as sugar fo r  sh ipm ent fro m  B e ira . The 
C ourt o f A ppea l th o u g h t th a t,  as i t  was shipped 
from  Chinde unde r th ro u g h  b ills  o f  la d in g  g iven 
b y  agents o f  the  G erm an line , th e  sugar was in  
fa c t fo r  sh ipm ent fro m  Chinde, n o t fro m  B e ira . 
W ith  a ll respect I  canno t agree. The th ro u g h  
b i l l  o f  la d in g  is a m a tte r  o f th e  co n tra c tu a l 
m ach ine ry  and n o t o f  the  rou te . I t  does n o t 
co n s titu te  a q u a lity  o f  th e  cargo. The sugar 
was some o f th e  respondents’ v id  B e ira  . sugar 
and was destined fo r  E urope , and th is  eq ua lly  
w hethe r i t  was carried  to  B e ira  b y  ra i l  o r barge 
o r coaster, w he the r under a separate con tra c t 
o r under th ro u g h  b ills  o f la d in g . I t  is n o t 
as th o u g h  th e  words had been “  w h ich  the  
shippers sha ll sh ip  fro m  B e ira ,”  tho ugh  even 
those words m ig h t n o t have made o u t the  
respondents’ case. The words in  question 
on ly  id e n t ify  th e  sugar, w h ich  th e  appe llan ts 
are to  have the  r ig h t  to  c a rry . A cco rd in g ly  
I  th in k  th a t  the  appeal should be allow ed.

L o rd  B uckm aster  concurred.

A pp ea l allowed.

S olic ito rs  fo r  th e  appe llan ts, P arke r, Garrett, 
and Co.

S olic ito rs  fo r th e  respondents, H olm an, 
Fenw ick, and  W illa n .

June  16 and J u ly  24, 1925.
(Before Lo rds  Ca v e , L.C., D u n e d in , A tk in so n , 

Su m n er , and B uckm aster .)
B unge  y  B orn L im it a d a  So ciedad  A n ó n im a  

Com m ercial F in a n c ie r a  y  I n d u s tr ia l  of 
B uenos A ires v . I I .  A . B r ig h tm an  an d  
Co. (a)

O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  

E N G L A N D .

Charter-party  —  Demurrage —  Obstruction on 
ra ilw ays— Delay due to labour troubles—  
Government p ro h ib it io n  o f export— Charterers' 
option  as to cargo— Charterers' du ty to ship  
alternative cargo.

A  sh ip  was chartered to proceed to the R ive r P la te  
and there to, receive a f u l l  and complete cargo 
o f wheat and (or) maize and (or) rye. The 
ship was to be loaded at a certa in rate, otherwise 
demurrage to be p a id  by the charterers. A n d  
i t  was fu rth e r prov ided by clause 30 that i f  the 
cargo could not be loaded "' by reason o f 
obstructions . . . beyond the contro l o f 
the charterers on the ra ilw ays  or in  the docks or 
other loading p la ce s " no c la im  fo r  demurrage 
should be made by the owners. The ship  
began to load wheat, but ow ing to labour troubles 
m  connection w ith  one o f the ra ilw a ys  ru n n in g  
to the p o rt delay was caused in  b ring ing  the

<a) Imported by E d w a r d  J . M. Ch a p l in , E sq ', Barrister-at- 
Law.

V o l . X V I . ,  N . s.

cargo to the sh ip 's  side, and before the loading  
was completed the Government p roh ib ited  the 
export o f wheat. Thereupon the charterers 
began loading maize and completed the cargo 
therewith. The owners then claim ed demurrage 
and the m atter went to a rb itra tion .

On an  appeal by the charterers,
H e ld , that the charterers had fa ile d  to show that 

such obstruction as m ight have existed on the 
ra ilw a y  caused by the strike amounted, w h ile  
the s trike  lasied, to an obstruction w ith in  the 
m eaning o f clause 30 o f the charter-party and  
that the charterers were not entitled under that 
clause to ■the exemption they claimed.

H eld, fu rth e r, by L o rd  A tk inson , that when the 
export o f wheat was p roh ib ited  and the 
charterers had to make up the ir m inds what was 
to be done in  th is  altered condition o f things 
they were entitled to a reasonable tim e to 
determine how to deal w ith  those altered condi
tions and that a reasonable tim e fo r  th is  had not 
elapsed before they proceeded to substitute maize 
fo r  wheat in  loading the vessel.

Decis ion o f the Court o f A p p ea l (an te , p . 423, 
sub nom . H . A . B rig h tm a n  and Co. v. Bunge 
y  B o rn  L im ita d a  Soeiedad ; 132 L .  T . Rep. 
188 ; (1924) 2 K .  B . 619) affirmed.

A ppeal  b y  th e  charte rers fro m  th e  decision o f 
th e  C o u rt o f A ppea l (Bankes, S c ru tton , and 
A tk in ,  L .J J .)  (reported  ante, p . 423, sub nom. 
H . A . B rig h tm an  and Co. v . Bunge y  B o rn  
L im ita d a  Soeiedad; 132 L .  T . R ep. 188 ;
(1924) 2 K .  B . 619), v a ry in g  a decision o f 
B a ilhache , J .

The facts w h ich  are su ffic ie n tly  sum m arised 
in  th e  headnote appear fu l ly  fro m  th e ir  L o rd - 
sh ips’ ju dgm en ts .

The ac tio n  arose o u t o f an aw ard  made in  
th e  fo rm  o f a special case upon a d ispu te  as to  
th e  dem urrage payab le b y  the  appe llan ts , the  
charte rers o f th e  respondents’ steam ship 
Castlemoor.

The C o u rt o f A ppea l he ld , a ff irm in g  the  
decision o f B a ilhache , J ., th a t  th e  charterers 
were n o t p ro te c ted  b y  th e  excep tion  clause : 
per Bankes, L .J .  upon th e  g ro un d  th a t  th e y  
cou ld  n o t re ly  on th e  “  ca’ canny  ”  m ovem ent 
since th e  re fusa l b y  th e  m en to  w o rk  to  th e ir  
fu l l  d id  n o t p rove  an o b s tru c tio n  on th e  ra ilw a y  
w ith in  th e  m ean ing  o f clause 30 ; and per 
S c ru tton  and A tk in ,  L .J J .  upon  th e  ground  
th a t  th e  “  ca ’ canny  ”  m ovem en t and the  
o b s tru c tio n  i t  caused to  th e  lo ad ing  d id  n o t 
come w ith in  th e  exceptions w h ich  re ferred to  
th e  ra ilw a ys  in  th e  p o r t  o f lo a d in g  d ire c t ly  
connected w ith  th e  ac tu a l lo ad ing  w h ich  were 
ob s tru c ted . A n d  th e y  he ld  fu r th e r ,  v a ry in g  
the  decision o f B a ilhache , J ., th a t  th e  cha r
terers were e n tit le d  to  a reasonable in te rv a l o f 
t im e  in  o rder to  enable th e m  to  deal w ith  th e  
a lte red  cond itions .

The charte rers appealed to  th e  House o f  
Lo rds .

Jo w itt, K .C . and van Breda  fo r  th e  appe llan ts . 
Le Quesne, K .C ., S ir Robert Aske, and  M c N a ir ,  

fo r  th e  respondents, were n o t ca lled  upon.
The House to o k  t im e  fo r  considera tion .

A  A  A  A
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L o rd  D u n e d in .— B y  a c h a rte r-p a rty  da ted 
th e  14 th  A p r i l  1920, th e  steam ship Castlemoor 
was cha rte red  b y  th e  respondents to  the  
appe llan ts  upon  th e  te rm s and  cond itions  
th e re in  set o u t. The steam er was to  proceed 
to  one o f ce rta in  po rts  in  th e  R iv e r  Parana 
where i t  was to  receive fro m  th e  charterers a 
cargo o f w h ea t and  (or) m aize and (or) rye . The 
steam er was to  be loaded a t th e  ra te  o f 500 
tons per da y , and  dem urrage was payab le  a t 
the  ra te  o f 2501. pe r da y . P ro v is io n  was made 
as to  th e  com m encem ent o f th e  la y  days.

T he  ch a rte r con ta ined  th e  fo llo w in g  clause :

C lause 30. I f  th e  cargo  c a n n o t be load ed  b y  
reason o f  r io ts ,  c iv i l  c o m m o tio n , o r  o f  a .s tr ik e  o r 
lo c k o u t o f  a n y  c lass o f  w o rk m e n  e sse n tia l to  th e  
lo a d in g  o f  th e  ca rg o , o r  b y  reason o f  o b s tru c t io n  
o r  s toppages b e y o n d  th e  c o n tro l o f  th e  c h a rte re rs  
o n  th e  ra ilw a y s  o r  in  th e  do cks  o r  o th e r  lo a d in g  
p laces . . .  th e  t im e  fo r  lo a d in g  . . ■ s h a ll
n o t c o u n t d u r in g  th e  c o n tin u a n c e  o f  such causes. 
. . .  I n  case o f  a n y  d e la y  b y  reason o f  th e  
be fore m e n tio n e d  causes, no  c la im  fo r  dam age o r 
d e m u rra g e  s h a ll be m a de  b y  . . . th e  ow ne rs
o f th e  s tea m er. . . .

The Castlemoor was d u ly  ordered to  Rosario  
to  load . She a rr iv e d  in  th e  roads on th e  17th 
M ay 1920. N o tice  o f readiness was d u ly  
g iven a t 9 a .m . on th e  19 th  M ay, and i t  was 
agreed th a t  he r la y  t im e  began to  ru n  a t m id 
n ig h t on th e  1 9 th -2 0 th  M ay . The cargo 
e v e n tu a lly  loaded consisted o f 5830 tons, and 
i t  was agreed th a t  th is  gave he r as la y  days 
eleven days six teen hours. Lo a d in g  began on 
the  20 th  M ay  and  fin ished  on th e  15 th  June  a t 
11 a .m . The respondents contended th a t  
the  la y  t im e  exp ired  a t 4  p .m . on th e  4 th  June, 
and  th e y  c la im ed dem urrage fro m  thence to  
th e  com p le tion  o f th e  lo a d in g  as aforesaid 
v iz ., te n  days n ine teen hours a t 2501. per day 
26981. The appe llan ts  contended th a t  no 
dem urrage was due, on th e  g round  th a t  th e  
de lay com p la ined  o f b y  th e  c la im an ts  was 
due to  causes beyond th e ir  c o n tro l, expressly 
excepted b y  clause 30 o f th e  said cha rte r-
p a r ty .

S pecifica tion  o f va rious causes was made by 
th e  appe llan ts  fo r  th e  de lay, none o f w h ich  need 
be now  m en tioned , except tw o . These were : 
( 1 ) A  la b o u r d is tu rbance  on one o f th e  ra ilw a ys  
s u p p ly in g  R osario , w h ich  was th e  p o r t  to  
w h ic h  th e  steam er was sent ; and (2) a p ro 
h ib it io n  b y  th e  G overnm en t o f a ll e x p o rta tio n  
o f w hea t d u r in g  th e  pe riod  th e  4 th  to  the  
11th June . .

The pa rties  w e n t to  a rb itra t io n  before M r. 
R aeburn , K .C . H e  issued an aw ard  in  the  
fo rm  o f a special case. In  h is aw ard  he dea lt 
w ith  th e  alleged causes o f de lay said to  fa ll 
w ith in  the  exceptions as fo llow s :

H e  fo u n d  as a m a tte r  o f fa c t th a t  none o f the  
a lleged causes ex is ted  save th e  tw o  above 
especia lly  m en tioned . As regards (1) he 
described th e  p o r t  o f R osario  in  th e  fo llo w in g
te rm s  :

T h e  p o r t  o f  R o s a r io  is  s itu a te d  on  th e  R iv e r  
P a ra n a  an d  has a  r iv e r  fro n ta g e  o f  a b o u t e ig h t 
m ile s . T h e  p o r t  is  d iv id e d  in to  tw o  se c tio ns , v iz . ,

the O ld or C liff section and the New or Port section- 
In  the O ld section there are no wharves, bu t ship 
come alongside the natural c liff and the grain 
loaded by  chutes and pipes direct in to  the ho 
out o f the grain warehouses which are situate 
along the top  o f the c liff, or out o f ra ilway wagon 
on the sidings running along the top  o f the cl • 
In  the New section there are wharves along u  
entire rive r fro n t which are served by  railway nn 
running to  the store sheds on the quay. Loadi |  
is carried out by means o f trave lling  belts a 
chutes, either from  the sheds or from  ra il"  
wagons direct.

A n d  he th e n  fou nd  as follow's :
O n th e  1 5 th  M a y  1920 th e re  b ro k e  o u t  on  the  

C e n tra l A rg e n tin e  'R a i lw a y  a m o v e m e n t o n  * 
p a r t  o f  th e  m e n , w h ic h  w as d e sc rib e d  as a jL  
s lo w  ”  o r  a  “  ca ’ c a n n y  ”  m o ve m e n t, a n d  l as 
t i l l  th e  6 th  J u n e . I t  w as a co n ce rte d  schem e on 
p a r t  o f  th e  em ployees o f  th e  co m p a n y , d e s ig n « ! 
fo rce  th e  c o m p a n y  to  w ith d r a w  c e r ta in  re g u la t i ' 
w h ic h  th e  G o v e rn m e n t h a d  c o m p e lle d  th e m  
im po se , a n d  w 'h ich  wrere o b n o x io u s  to  th e  in  ^  
T h e  m e th o d  a d o p te d  b y  th e  m e n  w as to  c o n tin u e  
w o rk  d u r in g  p ro p e r w o rk in g  h o u rs , b u t  b y  n ie  s 
o f  e x tra v a g a n t ly  s t r ic t  adherence to  th e  v a r  "  {  
ru le s  o f  the . c o m p a n y  in  re g a rd  to  th e  w o rk in g  
t r a f f ic  a n d  th e  p e rfo rm a n ce  o f  th e ir  o rd in a ry  du  
so to  d e la y  th e  w o rk in g  o f  th e  t ra f f ic  as to  rea  
i t  to  a m in im u m , w i th o u t  a t  th e  same t im e  g iy ^  
t o  th e  ra ilw a y  c o m p a n y  a n y  sp e c ific  g ro u n d  , 
d is m is s a l. ’ I  h o ld  t h a t  th is  w as a n  “  o b s t r u c ts  # 
o n  th e  ra ilw a v ,  a n d  I  f in d  th a t  i t  caused m  ' j n 
loss o f  s ix  d a ys . I t  caused d e la y , ho w e ve r, o n ly  ^  
b r in g in g  ca rgo  to  th e  p o r t  o f  R o s a r io , an d  
w a v  a ffe c te d  th e  a c tu a l process o f  lo a d in g .

As re g a rd s  (2) h e  fo u n d  as fo l lo w s  : ^
I  f in d  as a fa c t  t h a t  th e  c h a rte re rs  d e s ire d  to  l ° a { 

w h e a t a n d  n o t  m a ize , an d  I  h o ld  th a t  th e y  were 
b o u n d  to  lo a d  m a ize . I n  a n y  e v e n t, fo r
I  h o ld  t h a t  th e  c h a rte re rs  w ere e n t it le d  to  " a ‘ ^  
a reasonab le  t im e  in  o rd e r to  see w h e th e r 
w h e a t p r o h ib it io n  w'as re m o ve d , b e fo re  beg in_ 
to  lo a d  m a ize , a n d  I  f in d  th a t  a reasonab le  t  
h a d  n o t e x p ire d  b y  th e  1 0 th  J u n e , w hen  m  e 
th e y  began to  lo a d  m a ize . F ro m  th e  10 th  ( j„d  
o n w a rd s  th e  c h a rte re rs  load ed  m a ize  a n d  g. 
th e re fo re  th a t  th e  d e la y  due to  th e  w h e a l r  {0 
h ib i t io n  w as s ix  da ys  o n ly ,  v iz . ,  f ro m  th e  *  
th e  9 th  Ju n e  in c lu s iv e .

On these find ings his ju d g m e n t was ‘ ha^ 
sub ject to  th e  op in io n  o f th e  c o u rt, he ‘  r 
“ th a t  th e  c la im an ts  are e n tit le d  to  rec ^  
dem urrage fro m  th e  pe rio d  fro m  4 P m ' -  
th e  10 th  June to  11 a .m . on th e  15th -Ju ^  
v iz ., fo u r  days n ine teen hours ” ~ -an ¿0
acco rd ing ly  aw arded “ th a t  th e  appellan- * 
p a y  to  th e  respondents th e  sum  o f one th °' sp ,  
one hund red  and n in e ty -e ig h t pounds ( jpe 
tog e the r w ith  th e  respondents’ cost 0f
a rb itra t io n , and do bear and pa y  the  c°  
th e  a w a rd .”  ga il-

The special case came before th e  la t e f  t j,e 
hache, J . H e  con firm ed th e  ju d g m e n t 0 b ljt 
a rb it ra to r  as to  the  “  ca’ canny  ”  s trike , 
d iffe red  as to  the  w heat p ro h ib it io n , ed 
a llow ed dem urrage fo r  the  s ix  days disa 
b y  th e  a rb it ra to r .  Aope9*’

A ppea l was ta ke n  to  th e  C o u rt or V f  
w ho restored th e  ju d g m e n t o f th e  a rb itra

I t  w i l l  thu s  be seen th a t  the re  were t "  - j y .  
ra te  questions w h ich  arose on th e  charter-P
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The charterers excused th e ir  de lay on tw o  
separate grounds, b o th  o f w h ich  th e y  said 
fe ll w ith in  the  exceptions a llow ed in  the  
c h a rte r-p a rty  fo r  th e  d u ty  o f load ing  w ith in  
the  s tip u la te d  tim e . There was the  “  ca’ 
canny ”  s tr ik e  and th e  p ro h ib it io n  o f e x p o rta 
t io n  o f w heat. N o w , th e  “  ca’ canny  ”  s tr ik e  
d id  n o t in  a n y  w a y  a ffec t the  ac tu a l opera tion  
o f th e  lo ad ing  o f  th e  cargo ; i t  o n ly  a ffected th e  
p rov is ion  o f th e  cargo to  be loaded. T o  m ake 
i t  a cause o f  ju s tif ic a tio n  i t  m ust fa l l  w ith in  
the  fo llo w in g  words : “  I f  the  cargo canno t be 
loaded . . . b y  reason o f o b s tru c tio n  o r
stoppages beyond the  co n tro l o f th e  charterers 
on the  ra ilw ays  o r in  th e  docks o r o th e r load ing  
places . . . the  t im e  fo r  load ing  sha ll n o t
coun t d u rin g  th e  con tinuance o f these causes.”  
On th is  p o in t I  am  e n tire ly  in  agreem ent w ith  
the  ju d g m e n t o f S cru tton , L .J . ,  and I  am  o n ly  
repea ting  w h a t he has v e ry  c le a rly  exp la ined  
when I  say th a t  th e  general ru le  is abso lu te ly  
a u th o r ita tiv e  to  the effect th a t  i f  you  w ish  to  
m ake an exception  a p p ly  to  th e  p ro v id in g  o f 
cargo as d is tingu ished  fro m  th e  lo ad ing  proper, 
you m us t do so in  words so c lear as to  a d m it 
o f no a m b ig u ity .

In  m y  o p in ion  th a t  has n o t been done here. 
The w o rd  “  ra ilw a ys  ”  is in  concatenation  w ith  
the  w ord  “  docks,”  and po in ts , I  th in k ,  to  the  
rise o f a ra ilw a y  as one o f th e  in s tru m en ts  o f 
load ing , a use w h ich  in  th e  ac tu a l case before 
us is a m p ly  ju s tif ie d  b y  th e  existence o f the  
P ort ra ilw a y  and th e  ra ils  a long th e  c liff .  I t  
ls> I  th in k ,  m ost exped ien t th a t  th e  general 
ru le  should n o t be in fr in g e d  o r w h it t le d  
do w n .

S cru tton , L .J .  quoted w ith  ap p ro va l some 
expressions o f m ine  used in  a case decided in  
the  C ourt o f Session. I  should lik e  to  say th a t  
1 Was la y in g  dow n no new la w  o f m y  ow n p ro 
nouncem ent, b u t was o n ly  s ta tin g  w h a t I  
th o u g h t was the  clear resu lt o f  th e  decisions o f 
th is  House.

As regard th e  p ro h ib it io n  o f w hea t excuse, 
w h a t happened was th is  : B ailhache, J . had 
he ld th a t  i t  was no answ-er to  say th a t  the  
e xp o rta tio n  o f w hea t had been p ro h ib ite d , 
because the re  was an a lte rn a tiv e  in  th e  cha rte r- 
P a rty  to  load maize o r rye, and i f  th e  charterers 
could n o t ge t w hea t th e y  m us t have a cargo 
° f  maize o r rye  ready, and th a t  consequently 
no a llow ance was due in  respect o f th e  p ro h ib i
t io n . The learned judges o f th e  C ourt o f 
■'ppeal to o k  a d iffe re n t v iew . T hey  he ld  th a t  
as to  p ro v id in g  a cargo the  charterers m ust 
Provide m aize o r rye  i f  th e y  cou ld  n o t get 
" ’heat, b u t th a t,  h a v in g  made th e ir  a rrange
ments fo r  w heat, when th e  p ro h ib it io n  against 
exp o rta tio n  came lik e  a b o lt fro m  th e  blue 
u tte r these arrangem ents were made th e y  ough t 
to  be a llow ed a reasonable tim e , w h ich  the  
c°U rt fixed  a t s ix  days, to  m ake o th e r arrange
m ents, and th e y  acco rd ing ly  a llow ed s ix  days ’ 
®Xeuse in  the  ca lcu la tion  o f  th e  dem urrage due. 
A ga inst th a t  ju d g m e n t th e  respondents d id  n o t 
cross-appeal, and no argum ents, on a question 
'm  w h ich  m uch a rg um e n t was possible, were 
Presented to  y o u r Lo rdsh ips  ; b u t I  w ish i t  to

be d is t in c t ly  understood th a t  I  have n o t fo rm ed  
and do n o t express a n y  op in ion  on th e  question 
as to  w h e the r th e  ju d g m e n t o f th e  la te  B a il
hache, J . on th is  head o r the  ju d g m e n t o f the  
C ourt o f A ppea l in  its  v a r ia tio n  was r ig h t  o r  
w rong.

I  m ove th a t  th e  appeal be dism issed w ith  
costs. I  am  au thorised b y  m y  noble and 
learned fr ie n d  th e  L o rd  C hance llo r to  say th a t  
he concurs in  th is  ju d g m e n t.

L o rd  A tk in s o n .— The th ir t ie th  clause o f the  
c h a rte r-p a rty  in  th is  ease, upon th e  tru e  con
s tru c tio n  o f w h ich  th is  appeal m a in ly  tu rn s , 
deals w ith  th e  p re ven tion  o f th e  load ing  o f a 
cargo on board th e  sh ip  Castlemoor b y  a n y  one 
o r m ore o f th e  several th in gs  enum erated in  
th e  c h a rte r-p a rty . The cargo w h ich  she was 
bound to  ta ke  on board  was a cargo o f w heat 
and (or) m aize and (or) rye  and (or) linseed 
and (or) rapeseed in  bags and (or) in  b u lk . 
The charte rers, th e  appe llan ts , bound th e m 
selves on th e ir  side to  ship such a cargo on th e  
Castlemoor n o t exceeding w h a t she cou ld 
reasonably s tow  and c a rry  ove r and above 
her tack le , appare l, p rov is ions and fu rn itu re . 
The p rov is ions o f clause 30 w h ich  are m a te ria l 
have been a lready  read.

The c h a rte r-p a rty  bears date th e  14 th  A p r i l 
1920, and b y  i t  she was bound to  load as m uch 
o f he r cargo a t one o r m ore safe lo ad ing  p o rts  
on th e  R iv e r  Parana n o t h igh e r up th e  r iv e r  
th a n  Lorenzo as th e  m aste r should consider 
safe, and th e  balance o f the  cargo a t Buenos 
A yres o r L a  P la ta , a t th e  cha rte re rs ’ o p tion . 
B y  clause 12 o f th is  c h a rte r-p a rty  i t  is s t ip u 
la te d  th a t  la y  days sha ll n o t com m ence before 
the  10th M a y  1920 unless th e  charte rers begin 
load ing  sooner, and should the  steam er n o t be 
ready  to  load a t 6 p .m . on th e  31st M a y  1020 
th e  charterers were g iven th e  o p tio n  o f cancel
lin g  th e  c h a rte r-p a rty .

Clause 13 o f th is  same docum ent p ro v id in g  
fo r  the  tim es o f lo ad ing  has also been read.

The a rb it ra to r  in  th e  th ir d  pa rag raph  o f th e  
special case w h ich  he has sta ted  finds th a t  the  
Castlemoor was d u ly  ordered to  Rosario  to  load, 
th a t  she a rr iv e d  the re  on th e  17 th  M ay  1920, 
th a t  no tice  o f her readiness to  receive cargo 
was d u ly  g iven a t 9 a .m . on the  19 th  M ay, th a t  
i t  wras agreed th a t  her la y  t im e  began to  ru n  
a t m id n ig h t on th e  19 th -20 th  M ay, th a t  she 
had as la y  days eleven days sixteen hours, and 
th a t  load ing  began on th e  2 0 tli M ay and  fin ished 
on th e  13th June a t 11 a .m . The shipowners, 
he states, contended th a t  the  la y  days exp ired 
on the  4 th  June, and c la im ed dem urrage from  
thence to  th e  com p le tion  o f th e  load ing , i.c., 
fo r  te n  days nineteen hours, a m o u n tin g  a t the  
s t ip u la te d  ra te  to  2698/. The charte rers, on 
th e  o th e r hand , he states, contended th a t no 
dem urrage was due, on th e  g ro un d  th a t  the  
de lay com pla ined o f was due to  those causes 
beyond th e ir  co n tro l spec ia lly  excepted by  the  
aforesaid th ir t ie th  clause o f th e  cha rte r- 
p a r ty . The con tou r and phys ica l features o f 
the  h a rb o u r o f R osario  dem and considera
t io n , as w e ll as th e  m ethods by w h ich  th e  
business o f the  p o r t  was carried  on.
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In  th e  case sta ted  th e  a rb it ra to r  describes 
th e  system  un de r w h ich  cereals are collected 
fo r  sh ipm e n t a t th e  p o r t  o f R osario  and  are 
the re  sh ipped. H e  says th a t  th e  cereals are 
purchased b y  th e  exporte rs  fro m  th e  growers 
l iv in g  in  th e  in te r io r  ; th a t  i t  is th e  d u ty  o f the  
la t te r  to  d e live r th e  g ra in  a t the  ra ilw a y  
s ta tio n  o r s ta tions  specified in  the  sale note, 
and also to  a p p ly  to  th e  ap p ro p ria te  ra ilw a y  
com pany fo r  th e  wagons necessary to  load th is  
g ra in  thereon , and convey i t  to  th e  p o r t o f 
sh ipm en t. The lo ad ing  o f th e  wagons a t the  
u p -c o u n try  s ta tions  is done b y  labourers 
em p loyed b y  th e  seller, and when so loaded 
these wagons are hauled to  th e  p o r t o f R osario . 
I t  was n o t p roved  o r fo u n d  th a t  the re  were any 
depots, o r  load ing  places, as th e y  have been 
s ty le d , in  a n y  instance u p -c o u n try  where vast 
q u a n titie s  o f cereal were collected, and a 
b u y e r cou ld  re a d ily  o b ta in  h is needed supp ly . 
X o r  was the re  a n y  evidence g iven o r any 
fin d in g  a rr iv e d  a t th a t  a n y  p a r tic u la r  p o rtio n  
o f the  w hea t b ro u g h t to  R osario  b y  th e  p rocure 
m en t o f the  charte rers was b y  the m  specifica lly  
a p p ro p ria te d  to  th e  purpose o f p ro v id in g  a 
cargo fo r  th e  Castlemoor in  whole o r in  p a rt. 
The  p o r t o f R osario , th e  a rb it ra to r  finds, is 
d iv id e d  in to  tw o  sections— th e  o ld  o r c liff  
section, and  th e  new o r p o r t section. In  th e  
fo rm e r o f these the re  are no .w ha rves , so th a t  
ships seeking to  be loaded the re  are s im p ly  
b ro u g h t alongside and th e  g ra in  is loaded b y  
chutes and pipes d ire c t in to  the  h o ld  o f the  
sh ip  o u t o f th e  g ra in  warehouses, w h ich  are 
s itu a te  a long th e  to p  o f th e  c liff ,  o r  o u t o f 
th e  ra ilw a y  wagons s tand ing  on th e  sidings 
ru n n in g  along th e  to p  o f the  c liff .  C e rta in  o f 
th e  ra ilw a y  com panies connecting  Rosario  w ith  
th e  u p -c o u n try , o f w h ich  th e  C en tra l A rgen tine  
R a ilw a y  C om pany is th e  m ost im p o rta n t, have 
lines ru n n in g  d ire c t to  th is  c l i f f  and  the  sheds 
the re . In  th e  new  o r p o r t section th e  con d i
t io n  o f th in g s  is e n tire ly  d iffe re n t. The 
R osario  P o r t C om pany owns p ra c tic a lly  a l l the  
warehouse accom m odation  and  a ll the  ra ilw ays  
w ith in  th a t  section. These la tte r  ra ilw ays  
are connected w ith  five  d iffe re n t lines serving 
th e  p o rt, o f w h ich , as in  the  o th e r section, 
the  C entra l A rge n tin e  is th e  m ost im p o r
ta n t .  The loaded wagons b ro u g h t b y  these 
five  ra ilw a ys  are upon th e ir  a rr iv a l a t 
th e  bo u n d a ry  o f th e  p o r t zone, where the  
p o r t  ra ilw a y  begins, ta ke n  ove r b y  th e  em 
ployees o f th e  P o rt C om pany, and  th e re a fte r 
hau led and w orked  b y  locom otives and 
m a ch in e ry  be long ing to  th e  P o rt C om pany and 
u lt im a te ly  d is tr ib u te d  to  th e  various exporters 
to  w hom  the  g ra in  is consigned. On th e  15th 
M a y  1920, tw o  days before th e  Castlemoor 
a rr iv e d  a t R osario , a “ ca ’ c a n n y ”  m ovem ent, 
o r  s tr ik e  as i t  has been s ty led , b roke o u t on the  
C en tra l A rge n tin e  R a ilw a y  and lasted t i l l  the  
6 th  June  fo llo w in g .

The a rb it ra to r  he ld  th a t  th is  so-called s tr ik e  
am oun ted  to  an “  o b s tru c tio n  ”  on the  ra ilw a y  
w ith in  the  m eaning, as I  understand his aw ard , 
o f  th e  th ir t ie th  clause o f th e  c h a rte r-p a rty , 
th a t  i t  caused in  a ll a loss o f  s ix  days, b u t th a t

th e  de lay  o n ly  a ffected th e  b r in g in g  o f the 
cargo to  th e  p o r t o f R osario , and in  no way 
affected th e  ac tu a l process o f load ing . I t  IS 
n o t fou nd , n o r even pre tended, th a t  th is  so- 
ca lled “  ca’ canny  ”  s tr ik e  extended to  o r in  any 
w a y  affected a n y  o th e r o f th e  fo u r  rem a in ing 
ra ilw ays  w h ich  ru n  up th e  c o u n try  fro m  the 
p o r t o f R osario . There is no evidence w hatever 
th a t  th e  charte rers endeavoured to  ta p  sources 
o f sup p ly  in  th e  in te r io r  fro m  w h ich  w hea t m igh 
be ca rried  to  Rosario  b y  one o r m ore o f these 
fo u r ra ilw a ys  unaffected b y  th e  “  ca’ canny 
s tr ik e . T h a t s tr ik e  m ig h t no d o u b t obstruc 
the  business and im pede th e  tra n s p o rt o f g ra l' ; 
b y  th e  p a r tic u la r  ra ilw a y  w h ich  i t  affected, 
b u t th a t  o b s tru c tio n  is n o t th e  p a rtic u la r k in  
o f  o b s tru c tio n  to  w h ich  th e  th ir t ie th  clause 0 
th e  c h a rte r p a r t ic u la r ly  re la tes. The words 0 
th a t  clause are “  I f  the  cargo canno t be loade 
b y  reason . . .  o f  obs truc tions  . • '
on th e  ra ilw a y s .”  I t  c e rta in ly  w o u ld  appea’ 
to  me th a t  an  o b s tru c tio n  w h ich  o n ly  affect® 
one o f these five  ra ilw a y  lines and, fo r  a l l t*ia 
appears, leaves th e  rem a in ing  fo u r lines fT®e 
fro m  o b s tru c tio n , able and w illin g  to  effect the 
needed tra n s p o rt o f w hea t fro m  th e  up-country 
to  th e  p o r t  does n o t sa tis fy  the  words o f clans
3 °. t

I  th in k  th a t  th e  a u th o ritie s  estab lish th  
th is  is so. The case o f G rant and Co. v . CcroCi 
dale, Todd, and Co. (5 A sp. M ar. L a w  Cas. 3j  ’ 
51 L . T . R ep. 472 ; 9 A p p . Cas. 470) dist1^  
guishes th e  essential d ifference between y 
d u ty  o f ha v in g  a cargo a t a place fro m  " 'h i 
i t  can be loaded on a p a rtic u la r ship, and t  
ac tu a l phys ica l ac t o f load ing  th a t  cargo on th  
ship, and decides th a t  when p rovis ions a 
in tro du ced  in to  a c h a rte r-p a rty  exem pt*1̂
e ith e r th e  charterers o r the  shipow ner fro fi1

l ia b i l i t y  in  ce rta in  events o r under cert#i 
cond itions i t  is essential to  de term ine to  wh> 
o f those tw o  opera tions these prov is ions aPP,je 
P rim â  fa c ie  i t  is th e  absolute d u ty  o f 
charterers to  p ro v id e  th e  cargo and b rin g  d  o_ 
th e  place o f load ing , and  i t  is eq u a lly  the  !l ,lS(f0 
lu te  d u ty  o f th e  sh ipow ner to  load th e  car° 
w hen so b ro u g h t. N o  d o u b t prov is ions , 
be in tro d u ce d  in to  a c h a rte r-p a rty  " h i   ̂
re lieve these respective pa rties  fro m  some ed 
th e  du ties  and ob liga tions  p r im a  fa c ie  ihop®* ge 
upon the m  respective ly  ; b u t to  have ft 
effects these prov is ions m ust be clearly' 
d is t in c t ly  expressed. ^¡.i r .

The cases o f  Hudson  v . Ede (111 
L a w  Cas. (O .S.) 114; 18 L . T . Rep- 7 \0d
L .  R ep. 3 Q. B . 412) and The R ooK *. g 
(10 T im es L .  R ep . 314) have a d is tin c t bea r , 
upon th is  case. T h e y  are re ferred to  in  V ae 
257b o f  th e  fo u r th  e d it io n  o f C arver on Can * ^ e 
b y  Sea, and  are tre a te d  as estab lish ing ^  
p ro p o s itio n  th a t  where, as in  th is  case,  ̂
places fro m  w h ic h  a cargo is to  come aK rer 
specified, th e  general ru le  is th a t  the  chaR 0f 
is n o t excused unless a ll p ra c tica l modeSg ^  
lo a d in g  have been p reven ted . Hudson  v . 
(sup.) is a case o f g reat a u th o r ity ,  j^ f i)y, 
decided in  the  E xchequer Cham ber b y  v j j „  
C .B ., W illes , K e a tin g , and M ontague S n iff >
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and B ra m w e ll and C hannell, B B . There, 
accord ing to  the  headnote, th e  c h a rte r-p a rty  
p ro v id ed  th a t  th e  sh ip  cha rte red should p ro 
ceed to  S ulina o r ou tside in  su ffic ien t dep th  
o f w a te r to  load , and the re  load fro m  th e  agents 
o f th e  m erchan ts nam ed a com ple te cargo o f  
g ra in , th e  cargo to  be b ro u g h t and ta ke n  fro m  
alongside th e  sh ip  a t  th e  po rts  o f lo ad ing  and 
discharge a t th e  cha rte rers ’ expense and r is k  ; 
t h i r t y  ru n n in g  days to  be a llow ed ( i f  th e  ship 
be n o t sooner d ispa tched) fo r  load ing  and 
un load ing , and te n  days in  dem urrage over and 
above th e  la y in g  days a t 61. pe r d a y ; de ten tio n  
b y  ice and qua ra n tine  n o t to  be reckoned in  
la y in g  days.

There were no storehouses a t th e  p o r t o f 
S ulina its e lf  ; th e  g ra in  shipped was k e p t in  
places h igh e r up th e  D anube, and b ro u g h t b y  
steam  ligh te rs  dow n th e  r iv e r  and loaded 
d ire c t ly  in to  ships w a it in g  the re  to  ta ke  th e ir  
cargo. The sh ip  in  th is  case, T r ia  b y  name, 
be ing ready to  load gave no tice  to  th e  charterers 
o f th a t  fa c t ; b u t a fte r  s ix  days and before an y  
cargo had been supp lied  th e  r iv e r  im m e d ia te ly  
above S u lina  became frozen Over, and so con
t in u e d  to  be fo r  tw o  m on ths, th e  p o r t  o f Sulina 
its e lf  re m a in in g  open. I t  was he ld  th a t  th is  
am oun ted  to  be “  de ten tio n  b y  ice ”  w ith in  the  
m eaning o f  th e  c h a rte r-p a rty . K e lly ,  C .B ., in  
de live rin g  th e  ju d g m e n t o f th e  c o u rt, a fte r  
s ta tin g  th e  facts, said : “  U n de r these c ircu m 
stances, we are o f op in io n  th a t  th is  was a de
te n tio n  b y  ice w ith in  the  m eaning o f the  
c h a rte r-p a rty . The  conveyance b y  th e  r iv e r  
between G ala tz and th e  sh ip  a t Sulina m a y  be 
considered as p a r t  o f  th e  a c t o f load ing , as 
the re  were no storehouses fo r  g ra in  a t S ulina ; 
th e  case seems to  be th e  same as i f  the  ice la y  
between th e  shore, fro m  w h ich , o f necessity, the  
g ra in  m us t be b ro u g h t, and  th e  vessel in  w h ich  
i t  was to  be loaded, so th a t  th e  pa rties  m ust 
have con tem pla ted  th a t  p o rtio n  o f th e  r iv e r  as 
p a rt o f th e  waters th ro u g h  w h ich  th e  cargo was 
to  be conveyed between th e  shore and  th e  ship, 
and in  w h ich  de ten tio n  b y  ice was to  be p ro - 
y ided  aga ins t.”  In  th e  las t pa rag raph o f his 
ju d g m e n t th e  learned C h ie f B a ro n  said : “  M y  
b ro th e r W illes  has observed, and  we agree w ith  
h im  in  op in ion , th a t  w henever the re  was no 
access to  th e  sh ip  b y  reason o f  ice fro m  a n y  o f 
the  s to r in g  places fro m  w h ich  m erchandise 
y ’as conveyed d ire c t to  th e  sh ip , the  exception  
ff i th e  c h a rte r-p a rty  w o u ld  a p p ly .”  In  the  
Present case th e  sources o f su p p ly  were up  the  
c o u n try  where th e  growers liv e d . I f  a ll com 
m un ica tion  between those places and th e  p o r t 
° f  R osario , where th e  sh ip  la y , was ab so lu te ly  
and e n tire ly  c u t o ff, th a t  case w o u ld  be a p p lic 
able to  th e  present case, b u t as th in gs  were i t  is 
m th e r an a u th o r ity  to  th e  effect th a t  where 
com m un ica tion  is n o t c u t o ff a t  a ll, th e  ob s tru c 
t io n  canno t be ta ke n  as an o b s tru c tio n  w ith in  
the  m eaning o f clause 30 w orded as th a t  is, 
and th a t  where com m u n ica tion  is o n ly  to  some 
e x te n t obs truc ted  o r im peded on one o f the  
ones o f  ra ilw a y  connecting  th e  p o r t  w ith  the  
in te r io r  o f th e  c o u n try  where th e  cereal is 
Produced and sold, i t  is an a u th o r ity  to  the

effect th a t  th e  charte rers w ho are n o t found  to  
have ava iled  them selves o f a n y  o f th e  a lte rn a 
t iv e  rou tes are n o t e n tit le d  to  con tend  th a t  the  
“  cargo canno t ”  be loaded w ith in  th e  m eaning 
o f clause 30 b y  reason o f th e  “  ca’ canny ”  
o b s tru c tio n  on one o f th e  liv e  ra ilw a y  lines.

In  Stephens v .  H a rr is  and  Co. (6 Asp. 
M a r., L a w  Cas. 1 9 2 ; 57 L .  J . Q. B . 203) 
Bow en, L .J .,  as he the n  was, a t p . 209 o f 
th e  re p o rt in  re fe rrin g  to  Hudson  v . Ede (sup.) 
said : “  I t  is ca tch ing  a t a phrase used b y  
K e lly ,  C .B . in  d e live rin g  a ju d g m e n t in  the  
E xchequer Cham ber to  say th a t  th e  load ing  
can commence 100 m iles aw ay fro m  th e  ship. 
The decision rested upon th e  fa c t th a t  the re  
was o n ly  one mode o f load ing  g ra in  cargoes a t 
Sulina, nam ely , b y  ligh te rs  b r in g in g  th e  g ra in  
dow n th e  r iv e r  fro m  G ala tz .”  I n  m y  v ie w  
th e  appe llan ts  have fa iled  to  show th a t  such 
ob s tru c tio n  as m a y  have ex is ted on th e  C entra l 
A rg e n tin e  R a ilw a y  caused b y  th e  s tr ik e  
am ounted, w h ile  the  s tr ik e  lasted, to  an ob s tru c 
t io n  w ith in  th e  m eaning o f clause 30 o f the  
c h a rte r-p a rty , and th a t  th e  charte rers were 
n o t e n tit le d  under th a t  clause to  th e  exem ption  
w h ich  th e y  c la im ed.

On th e  o th e r p o in t I  th in k  th a t  when th e  
e x p o rt o f w hea t was p ro h ib ite d  and the  
charte rers had to  m ake up  th e ir  m inds w h a t 
was to  be done in  th is  a lte red  co n d itio n  o f 
th in gs , th e y  were e n tit le d  to  a reasonable t im e  
to  de te rm ine  how  to  deal w ith  those a lte red  
cond itions, and th a t  a reasonable t im e  fo r  th is  
had n o t elapsed before th e y  proceeded to  
su b s titu te  m aize fo r  w hea t in  load ing  the  
Castlemoor. I  am , there fore , o f op in io n  th a t  
th e  appeal fa ils  and should be dism issed.

L o rd  S u m n e r .— T his  is a voyage cha rte r, 
in  w h ich  th e  la y  days became fixe d  b y  reason 
o f th e  com bined effect, in  th e  events w h ich  
happened, o f  th e  u n d e rta k in g  to  load a fu l l  
cargo and o f th e  p ro v is io n  fo r  a d a ily  load ing  
ra te  pe r ru n n in g  day, Sundays and ho lidays 
excepted. The la y  days so fixe d  were in  fa c t 
exceeded. The question is w he the r th e  ch a rte r
ers-—now  appe llan ts— can re lieve themselves 
fro m  th e  consequent o b lig a tio n  to  p a y  de m ur
rage b y  a n y  o f th e  exceptions m en tioned  in  
clause 30. The c h a rte r fo rm  is one arranged 
and agreed w ith  th e  C entro de Cereales o f 
Buenos A yres and is th e  Cham ber o f  S h ipp ing  
R iv e r  P la te  C h a rte rp a rty  1914, kno w n  b y  its  
code nam e o f “  C entrocon.”  The answer to  
th e  question  tu rn s  on the  con s tru c tion  o f clause 
30 o f th a t  fo rm  as app lied  to  th e  circum stances 
o f th is  case.

1'he m a te ria l facts  are th a t  th e  charterers 
elected to  load a t one p o r t,  R osario , under the  
o p tio n  g iven in  clause 3 to  load a t “  one o r 
tw o  safe load ing  po rts  o r places in  the  R iv e r 
Parana b u t n o t m ore th a n  th e  steam er can 
sa fe ly  c a rry  over th e  M a rt in  G arcia B a r (w ith o u t 
lig h te n in g ) and the  balance o f th e  cargo in  the  
p o r t  o f Buenos A ires o r L a  P la ta ,”  and the  
excepted hindrances to  load ing , w h ich  are now  
re lied  on, are («) “  s tr ik e  o r lo c k -o u t o f a n y  
class o f  w o rkm en  essential to  th e  load ing  o f
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the  cargo,”  and (b) “  obs truc tions  beyond the  
c o n tro l o f th e  charte rers on th e  ra ilw a ys  or 
in  th e  docks o r o th e r load ing  places.”  The 
vessel was n o t loaded in  a dock, b u t la y  a long
side a w h a rf and  received th e  cargo fro m  ra ilw a y  
tru c k s  in  w h ich  th e  w hea t, b o ug h t b y  the  
appe llan ts  u p -c o u n try  and ap p ro p ria te d  b y  
th e m  to  th e  Castlemoor on a r r iv a l o f th e  tru cks  
in  th e  p o r t o f R osario , was b ro u g h t alongside 
on th e  ra ilw a y  lines and was thence trans fe rred  
to  th e  sh ip ’s ho ld . T o  w hom  these ra ilw a y  
lines belonged is n o t ce rta in . I n  one p a rt o f 
th e  p o r t the  lines belong to  th e  C entra l A rge n tin e  
R a ilw a y  C om pany ; in  a n o th e r to  a separate 
com pany w h ich  owns and operates a ra ilw a y  
w ith in  th e  lim its  o f th e  p o r t.  In  w h ich  p a r t 
o f  th e  p o r t  th e  Castlemoor loaded th e  case 
sta ted  does n o t show. The charterers had n o t 
p ro v id ed  a n y  cargo ready  in  th e  p o r t o f Rosario 
fo r  th e  Castlemoor, th o u g h  th e  p o r t conta ins 
am p le warehouse accom m odation  and load ing  
ex  warehouse is an accustom ed mode o f load ing . 
The  ch a rte r gave th e  charte rers th e  o p tio n  to  
load “  w hea t and (or) m aize and (or) ry e ,”  
b u t  th e y  had  fo r  th e ir  ow n reasons decided to  
load w hea t o n ly , and d id  n o t in  fa c t change 
th e ir  p lans t i l l  a f te r  the  e x p iry  o f the  la y  days 
unless extended b y  th e  ope ra tion  o f th e  excep
tio n s  clause. W h e a t is bo ugh t a t c o u n try  
ra ilw a y  s ta tions  on a n y  o f th e  five  lines w h ich  
serve R osario , and  thence is sent to  th e  p o r t 
b y  th e  buyers and shippers. The appe llan ts 
had  made purchases so as to  p rov ide  themselves 
w ith  a general sup p ly , i f  th e  w heat a rrive d  
in  due t im e  a t R osario , b u t fo r  th e  p ro v is io n  
o f cargo fo r  a n y  p a r tic u la r  sh ip  th e y  re lied  on 
th e  reg u la r flo w  o f w hea t b y  th e  ra ilw a ys  to  
th e  p o r t.  D u r in g  th e  Castlemoor's la y  days 
th e  employees o f th e  C en tra l A rge n tin e  R a ilw a y  
u p -o o u n try , w h ich  is th e  p r in c ip a l g ra in  tra n s 
p o rte r o f th e  five  com panies, ca rried  o u t a 
“ ca ’ c a n n y ”  o r “ s to p - in ”  s tr ike , w o rk in g  
p e d a n tic a lly  and  even p reposte rously  to  the  
ex trem e le tte r  o f th e ir  rules in  o rder to  produce, 
as th e y  d id  produce, delays to  reg u la r tra ff ic  
on th e  ra ilw a ys  w ith o u t in c u rr in g  the  con
sequences o f  a s tr ik e  o r losing th e  em o lu 
m en ts  o f reg u la r w o rk  o r m a k in g  them selves 
in d iv id u a lly  lia b le  to  sum m a ry  d ism issal fo r 
fa il in g  to  do th e ir  d u ty . A lth o u g h  th is  
general re ta rd a tio n  o f tra ff ic  u n d o u b te d ly  
a ffected th e  sup p ly  o f w heat to  R osario , and in  
p a r tic u la r  seriously  a ffected th e  business 
arrangem ents o f Messrs. Bunge y  B o rn , the re  
was n o t shown to  have been an y  p a r tic u la r  
h ind rance  o f th e  w hea t w h ich  th e y  had bought 
o r, so fa r  as concerned th e m , a n y th in g  b u t a 
general d is loca tion  o f th e ir  arrangem ents. 
I n  th e  re su lt th e y  had n o t su ffic ien t w heat 
fo rth c o m in g  b y  ra ilw a y  to  enable th e m  to  
load th e  sh ip  w ith in  th e  la y  days unless th e y  
go t re lie f unde r clause 30.

The established ru le , th a t  in  cha rte r-pa rties  
th e  cha rte re rs ’ o b lig a tio n  to  p ro v id e  cargo and 
have i t  ready  fo r  load ing  a t th e  place o f load ing  
is p r im d  fa c ie  an  abso lu te  one and is n o t 
a ffected b y  clauses o f excep tion  as to  la y  days 
unless b y  express language o r necessary im p lic a 

t io n , is n o t a r t if ic ia l o r  a rb itra ry . I t  is corre la
t iv e  to  th e  sh ipow ner’s o b lig a tio n  to  prov ide 
a seaw orthy sh ip  before an excep tion  o f m arine 
pe rils  in  a b i l l  o f  la d in g  can a p p ly  to  re lieve h im - 
I t  arises o u t o f th e  na tu re  o f th e  c o n tra c t and 
is necessary to  th e  p ra c tic a l d is tr ib u tio n  0 
th e  risks in v o lv e d  in  its  perform ance. Most 
charte rs are so fram ed  th a t  th e ir  s truc tu re  
furn ishes a su ffic ien t basis fo r  th e  ru le , an 
th a t  now  in  question is a good exam ple. 
clause 2 th e  shipowners engage th a t  the  steamer 
sha ll proceed to  the  load ing  p o r t  and there 
receive fro m  th e  charterers a fu l l  cargo, w h ic  • 
th e y  b in d  them selves to  sh ip . Clause 12 h xe^ 
th e  com m encem ent o f th e  t im e  fo r  such de live ry  
and rece ip t, and clause 13 fixes th e  t im e  w ithJ jj 
w h ich  th e  charterers engage to  load th e  m  
cargo. Clause 4 engages th e  shipowners 0 
c a rry  i t  to  its  p o r t o f discharge and the re  d e live 
i t .  These (a p a rt fro m  pa ym en t o f fre ig h t an 
m in o r m a tte rs ) are rec ip roca l and  absolu 
ob liga tions , to  load on th e  one hand  atl 
c a rry  on the  o th e r, and i t  is upon these ob lig â  
tion s  th a t  exceptions are in tro d u ce d  b y  claus^
29 in  fa v o u r o f th e  sh ipow ner and b y  c laus
30 in  th a t  o f th e  cha rte re r. Clause 30 p ro v id e
th a t  i f  th e  cargo ( th a t is, th e  fu l l  and  comple 
cargo w h ich  th e  cha rte re r has a lready  engage 
to  sh ip) canno t be loaded ow ing  to  certa* 
causes, th e  t im e  fo r  load ing  is n o t to  coU 
d u r in g  th e  con tinuance  o f such causes. ^ 
appears to  be q u ite  p la in , even i f  the re  were n 
a u th o ritie s  upon  th e  sub ject, th a t  th e  except!0 ^ 
fo r  w h ich  clause 30 p rov ides w o u ld  n o t e^ ena 
to  a n y th in g  b u t  in te rfe rence  w ith  load ing ^ 
cargo ready to  be loaded, unless som eth ing 1 
th e  clause its e lf  shows th a t  exceptions Vr  
v e n tin g  th e  charte rers fro m  p ro v id in g  a rea 
cargo are inc luded , as w e ll as except10 
p re ve n tin g  th e m  fro m  load ing  i t  when rea 1 
M y  Lo rds , i t  seems clear th a t  n o th in g  o f . 
k in d  is to  be fou nd  in  th is  clause, w h ich  c° 
a p p ly  to  th e  h indrances o u t o f w h ich  ^  
cha rte re rs ’ d ifficu ltie s  arose. There was t  
“  stoppage ”  on th e  ra ilw a ys— th a t  was J 
w h a t th e  s tr ike rs  ingen ious ly  avo ided. W het 
th e ir  in a c tio n  cou ld  be said to  am o un t to'  ̂
“ o b s tru c t io n ”  o r n o t we need n o t c °nS1. ] 
th o u g h  th e  w o rkm en  d id  n o t cause an y  phys1 
ob s tru c tio n , b u t in  a n y  case, th e  words _ 
th e  ra ilw a ys  ”  are satisfied b y  re fe rrin g  t  ^  
to  th e  ra ilw a ys  in  th e  p o r t,  w h ich  were regu a 
used as p a r t  o f th e  m ach in e ry  o f load ing  a re‘^vll 
cargo. The case is n o t w ith in  the  'w e ll-kn0  ̂
p rin c ip le  o f  H udson  v . Ede  (111 M ar. L a i ' ‘ 
(O .S.) 1 1 4 ;  18 L .  T . R ep. 764 ; L .  R ep. 3 t  
412), so o ften  exp la ined  in  la te r cases a n d  11 
re ce n tly  b y  y o u r Lo rdsh ips in  th e  Owners o j  ̂  
steamship M atheos v . L o u is  D reyfus an ‘‘ qo5) 
(ante, p . 48 6 ; 133 L .  T . R ep. 1 4 6 ; ( '  s
A . C. 654). I t  is n o t one o f those 0 ^gs 
where a specific cause is m entioned, w h ic
to  be re fe rred  to  som eth ing  extraneous to  g 
place and ope ra tion  o f load ing , because n°  ,aCe 
bearing  th a t  designation  is fou nd  in  th a t  P ^.s 
and opera tion  a t a ll.  Such were th e  0gd 
m en tioned  in  Furness and others v . i °  
Brothers and Co. (8 A sp. M ar. L a w  Ca*- '
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77 L .  T . R ep. 95 ; and Re an A rb itra tio n  
between Messrs. R ichardson and Sam uel and  
Co. (8 Asp. M ar. L a w  Cas. 2 9 8 ; 57 L .  T . 
R ep. 47 9 ; (1898) 1 Q. B . 2 6 1 ); such, too , 
is a m en tion  o f collie ries o r m ines in  an 
o rd in a ry  coal cha rte r. I t  fo llow s th a t  the  
charte rers fa i l  to  excuse them selves fro m  the  
consequences o f n o t ha v in g  com ple ted the  
lo ad ing  before th e  d a y  now  in  question a rrived , 
and th a t  th e  appeal fa ils .

M y  Lo rds , I  w o u ld  add th is . A lth o u g h  the  
words o f such a clause, i f  c lear, m us t p re va il 
w h a teve r th e  business consequences m a y  be, 
I  am  glad th a t  th e  con s tru c tion  o f th e  words in  
question  does n o t cons tra in  us to  a d o p t th e  
cha rte re rs ’ con ten tions. I t  was in  th e ir  o p tion  
to  load a t tw o  po rts , and  a ll th e  po rts  to  w h ich  
th e ir  o p tio n  extends are served b y  ra ilw ays , 
whose systems cover an enorm ous aggregate 
m ileage in  th e  in te r io r  o f A rg e n tin a . I t  wras in  
th e ir  pow er to  purchase th e  cargo a t a n y  po in ts , 
however num erous, on those systems, and, on 
th e ir  con ten tio n  th e y  cou ld  th e n  th ro w  on the  
sh ip  th e  r is k  o f de lay in  load ing  i f  a n y  obstacle 
on a n y  o f these ra ilw a ys  h indered perform ance 
o f th e  o b lig a tio n  to  load . F o r th e  m erchan t 
to  exercise in  th e  am p lest sense th e  r ig h t  
to  b u y  where he w ills  and the n  to  leave so m uch 
o f th e  hazard  o f i t  to  fa l l  on th e  sh ipow ner, 
who had no voice in  th e  m a tte r  and  no means o f 
fore-know ledge w h ich  w o u ld  enable h im  even 
to  measure his r is k , is an a rrangem ent w h ich  
I  canno t believe a n y  m erch an t w o u ld  ven tu re  
to  propose o r a n y  sh ipow ner w o u ld  consent to  
a d o p t.

I  am  au thorised  b y  m y  noble and learned 
fr ien d  L o rd  B uckm aste r to  say th a t  he concurs
m  th e  m o tio n  proposed. , , . ,‘ 1 A ppea l dismissed.

Solicitors for the appellants, Richards  and 
S utle r.

Solicitors for the respondents, B ottere ll and 
Roche, agents for Botterell, Roche, and Temperley, 
Newcastle-upon-Tyne.

cStqpme Court of §uMatore.
COURT OF APPEAL.

J u ly  24 and  27, 1925.
(Before B a n k e s , S c r u t t o n , and A t k i n , L .J J .)  

T h e  S u s q u e h a n n a , (a)
O N  A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N .

C ollis ion  —  Damage —  O il tanker owned by 
the A d m ira lty — Detention d u rin g  repairs—  
Vessel which could have been chartered fo r  
commercial purposes— N o in ten tion  on p a r t o f 
the A d m ira lty  to charter— M arke t rate—  
M easure o f damage.

h e p o rte d  b y  G eoffrey H u t c h in s o n , E sa .. B a rr is te r-  
a t-L a w .

The damage sustained in  respect o f loss o f use. o f 
a vessel belonging to non-trad ing owners, e.g., 
the A d m ira lty  Commissioners, is  not neces
s a r ily  measuied by the m arket rate fo r  s im ila r  
vessels o r the rate at which such vessel could  
have been chartered i f  her owners had desired to 
employ her in  that fash ion .

Where an o il tanker belonging to the A d m ira lty  
Commissioners was w ithd raw n  fro m  the service 
o f the A d m ira lty  fo r  a pe riod  d u rin g  which  
co llis ion  rep a ii s were being perform ed, her 
place d u rin g  such pe riod  being taken by another 
vessel belonging to the A d m ira lty , which m ight 
otherwise have been id le ,

Held, a ffirm ing  a decision o f L o rd  M erriva le , P ., 
re ferring  back the report o f the reg istrar, 
that the damage sustained by the A d m ira lty  
ow ing to the detention o f the ir vessel was not 
measured by the m arket la te  o f hire fo r  such 
vessels p re va ilin g  d u rin g  the p e rio d  o f repa ir, 
since the A d m ira lty  Commissioners w ou ld  not 
in  any case have chartered the vessel.

A p p e a l  from a decision of Lord Merrivale, P., 
on the defendants’ objection to the registrar's 
report, referring the report back to the registrar 
for re-assessment of the damages sustained by 
the plaintiffs by reason of the loss of the use 
of their oil tanker Prestol.

The p la in t if fs  were th e  A d m ira lty  Com m is
sioners, owners o f  th e  o il ta n k e r Prestol, and the  
defendants were th e  U n ite d  States S h ipp ing  
B oa rd , owners o f th e  steam ship Susquehanna. 
On the  20 th  N o v . 1920 th e  Prestol, a steel screw 
o ile r o f 2626 tons gross and  939 tons n e t reg is ter 
3 1 9 ft. in  le n g th  and 4 f t .  beam  f it te d  w ith  engines 
o f 246 horse pow er no m in a l, was ly in g  m oored 
w ith  he r p o r t  side to  th e  w h a rf on the  E as t side 
o f th e  N eufahrwasser a t D anz ig . The F rench 
destroyer Somme was m oored to  the  Prestol's  
s ta rboa rd  side. I n  these circum stances the  
steam ship Susquehanna, w h ich  was bound up 
r iv e r ,  s tru c k  the  s te rn  o f th e  Prestol c a rry in g  
aw ay her a fte r-m oo rings  and c u tt in g  in  between 
the  Prestol and th e  w h a rf, so th a t  th e  Prestol 
susta ined considerable damage. T he  p la in t if fs , 
am ongst o th e r item s, c la im ed 7290/. fo r  loss o f 
use o f th e  Prestol fro m  the  17 th  Dec. 1920 to  the  
17 th  Jan . 1921. The re g is tra r a llow ed 6400/. in  
respect o f  th is  ite m .

The re g is tra r gave th e  fo llo w in g  reasons fo r 
h is re p o rt.

• • • • The only question at the reference 
in issue was the amount to be allowed as damages 
for the detention of the Prestol for thirty-two 
days which time was admitted by the defendants 
to have been lost through the collision.

“  The p la in t if fs  c la im ed w h a t m ay  be term ed 
the  m ercan tile  va lue o f th e  Prestol and evidence 
was ca lled b y  the m  to  p rove  th a t  the  loss over 
and above o u t-o f-pocke t expenses was 225/. per 
day. A f te r  the  evidence on be ha lf o f  the  p la in 
t if fs  had been p u t  fo rw a rd  i t  was a d m itte d  b y  
th e  defendants th a t  i t  cou ld  n o t be displaced. 
I t  should, however, be po in te d  o u t th a t  accord
in g  to  the  evidence o f M r. Bates, the  p la in t if fs ' 
p r in c ip a l w itness, 74s. per to n  cou ld  have been 
ob ta ined  on tim e  ch a rte r on th e  Prestol. T h is
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is Is .  less th a n  th e  ra te  c la im ed b y  the  
A d m ira lty ,  and  an allowance m u s t also he made 
fo r  th e  fa c t th a t  th e  vessel was in  dock fo r  
th ir ty - tw o  days and  ru n n in g  no risks , w h ich  is 
im p o r ta n t in  th e  case o f o il tanke rs . A  sum o f 
6400/. has, the re fo re , been a llow ed as damages 
fo r  de ten tio n  w h ich  on th e  evidence before us 
appears to  be a reasonable com pensation fo r  
the  tim e  los t.

“  I t  was contended b y  the  defendants, h o w 
ever, th a t  the  damages should be based on the  
loss o f in te re s t on th e  ca p ita l va lue o f the  
vessel, on deprec ia tion  and stand ing  charges 
and n o t on her com m ercia l va lue, and tb a t  
The M arpessa  (10 A sp. M a r. L a w  Cas. 464 ; 
97 L .  T . R ep. 1 ; (1907) A . C. 241) app lied  to  
th is  case. E ach  case o f a c la im  fo r  damages 
m u s t be considered in  regard to  its  special facts. 
In  The M arpessa  L o rd  L o re b u rn  said ‘ the  
damages depend on th e  fac ts  and upon  the 
ac tu a l loss susta ined b y  the  ow ner, w h ich  w i l l  
v a ry  in  d iffe re n t cases.’ I t  has fu r th e r  to  be 
borne in  m in d  th a t  in  The M arpessa  and the  
g roup  o f cases o f w h ich  i t  fo rm ed  one, th e  on ly  
question  was w he the r th e  p la in t if fs  cou ld 
c la im  fo r  loss o f use o f th e ir  vessel and on a 
loss o f in te re s t basis. I n  th e  present case 
the re  is c lear evidence th a t  such a vessel as 
the  Preslol has a com m ercia l va lue  and th a t  she 
cou ld  be p ro fita b ly  charte red , i f  n o t in  use b y  
th e  A d m ira lty ,  w ho in  fa c t fro m  tim e  to  t im e  
do cha rte r some o f  th e ir  o ilers. A ga in , instead 
o f h ir in g  a vessel fo r  th e  sup p ly  and carriage o f 
o il, th e  A d m ira lty  have th e ir  ow n flee t, and the  
com m ercia l va lue o f an y  one o f the m  appears to  
be a sound basis on w h ich  to  base an aw ard  o f 
damages fo r  loss o f  t im e . T he  fa c t th a t  no 
ac tu a l loss o f fre ig h t to  th e  p la in t if fs  is p roved 
is n o t now  m a te ria l, ha v in g  regard  to  the  law  
as la id  dow n in  The MarpeSsd  and o th e r cases, 
and  the ' question  is reduced to  one as to  
w he the r the re  is evidence on w h ic h  a sum  fo r 
damages fo r  loss o f t im e  can be aw arded. 
T he  p ro o f o f ca p ita l va lue  fro m  w h ich  an 
assumed loss o f in te re s t fo r  a p a r tic u la r  t im e  
fo llow s is n o t a lega l ru le  b u t  a m ethod  o f 
p ro o f o n ly , and in  th e  circum stances o f the  
present case, as in  others, in  w h ich  a c la im  fo r  
damages has been assessed in  th is  m anner, 
th e  com m ercia l va lue  o f th e  vessel appears to  
be reasonable evidence on w h ich  to  m ake an 
aw a rd  o f th e  damages.”

T he  defendants appealed.
D un lop , K .C . and Stenham  fo r  the  appe llan ts.

Bateson, K .C . and Balloch  fo r  the  respon
dents. C ur. adv. vu lt.

Feb. 13, 1925.— L o rd  M e r r iv a l e , P .— T his 
appeal is fro m  an assessment o f co llis ion  damages 
in  th e  re g is try . The  vessel o f th e  appe llan ts, 
th e  Susquehanna, co llided  a t D anz ig  w ith  the  
Prestol, a steam ship o f th e  Lo rds  Commissioners 
o f  th e  A d m ira lty ,  described as an A d m ira lty  
o ile r, b y  w h ich  is m eant, as I  unde rs tand , a 
vessel f it te d  fo r  and engaged in  th e  sup p ly  o f 
o il- fu e l to  vessel o f H is  M a je s ty ’s N a v y . 
L ia b i l i ty  fo r  the  co llis ion  is a d m itte d  b y  the

appe llan ts. One ite m  o n ly  o f th e  aw ard  o f the 
re g is tra r and m erchants is in  d ispu te , namely» 
a sum o f 6400/. assessed as damages fo r  loss o f 
use o f the  Prestol b y  th e  A d m ira lty  d u rin g  the 
pe riod  o f th ir ty - tw o  days d u rin g  w h ich  she 
was de ta ined in  dock fo r  re p a ir o f the  damage 
caused b y  the  co llis ion .

The p a rticu la rs  o f c la im  file d  in  the  action 
on be ha lf o f  the  Lo rds  Commissioners 
specified a c la im  o f 7200/. unde r the  head ing o f 
“  loss o f use.”  I n  consequence o f th e  collision 
th e  Prestol had been b ro u g h t fro m  D anzig  to  
R o sy th  fo r  th e  purpose o f repa ir, and replaced 
in  th e  B a ltic  b y  ano the r vessel o f th e  same 
class, the  Belgol, whose reg u la r place o f service 
a t th e  tim e  was th e  C lyde. The ca p ita l value 
o f the  Prestol was shown to  be 160,000/., her 
y e a rly  cost o f m aintenance and re p a ir was at 
the  ra te  o f 4500/., and th e  estim ated cost ox 
insurance a t th e  cu rre n t rates 12,000/. Per 
annum . U p o n  the  reference, evidence was 
g iven o f a dem and in  the  m ercan tile  m arine 
before, a t, and a fte r  the  co llis ion , fo r  th e  use on 
h ire  o f vessels such as th e  Prestol and the 
Belgol a t  v e ry  h ig h  ra tes. Counsel fo r  the 
A d m ira lty  c la im ed an aw ard  o f damages a t the 
cu rre n t rates o f h ire , w h ich  th e y  showed to  be 
235/. per d iem  fo r  a vessel lik e  th e  Prestol- 
U p on  th e  appeal i t  was n o t seriously disputed 
th a t  the  Lo rds  Commissioners cou ld  before. 
a t, and a fte r  th e  tim e  o f th e  co llis ion  have hire 
o u t the  Prestol o r th e  Belgol fo r  c o m m e rc ^  
purposes a t rates w h ich  ju s t i fy  a fin d in g  tha  
over and above a ll p rope r allowances she worn 
have produced a c lear re n ta l o f 200/. per day- 
I t  was also p ro ved  th a t  i f  th e  co llis ion  had no ̂  
occurred n e ith e r th e  Preslo l no r th e  Belg0̂  
w o u ld  have been le t on h ire . B o th  w o u ld  hay 
con tinued  th e ir  services to  vessels oí 
M a je s ty ’s N a v y . Counsel fo r  th e  appellan 
contended th a t  upon the  fac ts  so p roved  1° 
o f h ire  was n o t o n ly  n o t established, b u t  w 
d isproved, and th a t  the  re p o rt ough t, the re lo r . 
n o t to  be con firm ed. j>

I t  is to  be observed th a t  in  the  pa rticu la rs  
c la im  no a llega tion  is made o f a specific PeC 
n ia ry  loss. The c la im  is fo r  general damage _ 
The question o f p r in c ip le  w h ich  is raised ^  
th e  appeal is w hethe r in  respect o f a vess 
w ith d ra w n  b y  reason o f a co llis ion  fro m  ^  
p a r tic u la r  service, to  w h ich  service she is 
the  t im e  in  question dedicated b y  th e  own 
and  in  w h ic h  pecun ia ry  p ro f it  is n o t eav'! ‘ ej- 
damages m ay be assessed against a w rong“ ® 
upon  th e  fo o tin g  o f  the  p ro fit  w h ich  th e  oW .  
m ig h t have de rived  i f  he had  been em pl°J ’ 
he r upon a service p ro d u c tive  o f pecuni® 
p ro fit .  The question  here is w hether 
e ffective  d e te rm in a tio n  o f an ow ner n o t ^  
em p loy h is vessel in  a p a r tic u la r  line  o f P1,® >
able service m us t be he ld  to  preclude  ̂ a 
w h ile  th e  vessel is otherw ise em ployed, f r ° n 
c la im  fo r  damages fo r  loss o f h ire . c la r

ín  the  case o f The A rgentino  (6 Asp- - 
L a w  Cas. 433 ; 61 L .  T .  R ep. 706 ; 14 A pp- J' Qf  
519) th e  C ourt o f  A ppea l, b y  a judgm en ^  
B ow en, L .J .  la id  dow n, and the  H ° useiires 
Lo rds  con firm ed, as th e  measure o f  dam» a
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recoverable in  cases o f co llis ion  a t sea, the  
com m on la w  measure, th a t  is  to  say (qu o tin g  
the  words o f  Bowen, L .J .) ,  “  such damages as 
are produced im m e d ia te ly  and n a tu ra lly  b y  the  
act com pla ined o f.”  The l i t ig a t io n  the re  
re la ted , however, to  a c la im  fo r  d e p riva tio n  
o f the  use o f a fre ig h t-e a rn in g  sh ip  ; and the  
learned L o rd  Justice  used also these words :

the  o n ly  questions seem to  be w h a t use the  
owner w o u ld  b u t fo r  th e  accident have had o f 
his sh ip  and w h a t b u t fo r  the  accident he w ou ld  
have earned b y  th e  use o f  he r.”  The fo rm  o f 
the  question  so propounded is, o f course, in 
app licab le  in  the  case o f  vessels n o t em ployed 
fo r com m ercia l use.

In  la te r cases, and especially the  cases o f The 
Greta Holm e (S A s p .M a r. L a w  Cas. 3 1 7 ;7 7 L .T .  
Rep. 231 ; (1897) A . C. 596) and The M ed iana  
(82 L .  T . R ep. 95 ; (1900) A . C. 113 ; 9 A sp . 
M ar. L a w  Cas. 41), the  House o f Lo rds  upon 
successive occasions has p la in ly  la id  dow n th a t  
the  com m on la w  ru le  as to  damages is o f general 
ap p lica tio n , and has exp la ined th e  mode o f its  
opera tion  in  cases such as th a t  now  under 
consideration. The Greta H o lm e , a dredger 
be longing to  the  M ersey Docks and H a rb o u r 
B oard , was d isabled fo r  a pe riod  o f upw ards o f 
fifteen  weeks b y  co llis ion  due to  negligence. 
H e r owners cou ld have le t her on h ire  fo r  100!. 
a week, b u t  th e y  requ ired  her fo r  th e  pe r
form ance o f th e ir  du ties in  m a in ta in in g  the 
w a te rw ay under th e ir  care and w ou ld  n o t have 
le t her fo r  an y  p a r t  o f the  tim e  d u rin g  w h ich  
she was disabled. Nevertheless, th e y  were 
held b y  th e  House o f Lo rds  to  be e n tit le d  to  
recover damages fo r  th e ir  loss o f her use. 
L o rd  H a lsb u ry , L .C . app lied  the  p rin c ip le  o f 
the  com m on la w  in  these te rm s : “  T h is  p u b lic  
hody has to  pa y  m oney lik e  o th e r people fo r  
the conduct o f its  opera tions, and i f  i t  is de
p rive d  o f the  use o f p a r t o f its  m ach inery , w h ich  
d e p riva tio n  delays o r im pa irs  the  progress o f 
th e ir  w orks, I  kn o w  no reason w h y  th e y  are 
n o t e n tit le d  to  the  o rd in a ry  r ig h ts , w h ich  o ther 
People possess, o f o b ta in in g  damages fo r  the  
loss occasioned b y  the  negligence o f the  w ro ng 
doer.”  L o rd  Hersche ll po in te d  o u t, too , th a t  
the m oney invested in  the  dredger was o u t o f 
the pockets o f her owners and th a t  th e y  were 
deprived o f the  use o f th e  dredger to  ob ta in  
w h ich th e y  had sacrified the  in te re s t on the  
m oney spent in  its  purchase. A  sum equ iva len t 
to  th is , he said, th e y  m us t su re ly  be e n tit le d  
to  ; and he concurred in  th e  op in ions o f the  
L o rd  Chancellor and o f L o rd  W atson  th a t  the  
Board  m ig h t also recover general damages in 
fespect o f de lay and p re jud ice  caused to  them  
m c a rry in g  o u t the  w orks en trusted  to  them .

I t  is to  be observed th a t  in  the  case o f The 
Greta Holm e (s lip .), th e  House o f  Lo rds  a t the  
request o f th e  pa rties  assessed the  damages 
Proper to  be p a id  to  the  owners in  respect o f 
th e ir  loss o f the  use o f the  dredger. The 
Assessment was n o t made a t the  sum w h ich  
oould (b u t w o u ld  no t) have been earned b y  
let t in g  the  dredger fo r  h ire , b u t a rou nd  figure

q u ite  d iffe re n t am oun t. H ire  a t 1001. a week 
t ° r  the  tim e  d u rin g  w h ich  the  use o f the  dredger 
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was lo s t w o u ld  have produced to  the  owners 
a sum o f a t least 15001. The rou nd  figu re  a t 
w h ich  th e  House o f Lo rds  assessed th e ir  
damage sustained b y  loss o f her use was 5001.

The M ed iana  (sup.) was the  case o f a l ig h t 
ship o f th e  M ersey Docks and H a rb o u r B oard  
dam aged b y  co llis ion , and d u rin g  th e  period 
requ ired  fo r  repa irs— she being one o f a flee t 
o f  f ive  re g u la r ly  on service— replaced fo r 
seven ty-five  days b y  a s ix th  vessel o f the  same 
owners w h ich  th e y  k e p t fo r  emergencies a t a 
cost o f 10001. a yea r. The p la in t if fs  cla im ed 
and recovered damages a t th e  ra te  o f fo u r 
guineas a da y . I t  is, I  th in k ,  w o rth  w h ile  to  
observe th a t  L o rd  H a lsb u ry , L .C ., w ho m oved 
th e  ju d g m e n t o f th e  House o f Lo rds , dw e lt 
upon the  d is tin c tio n  between special and 
general damages, and po in te d  o u t th a t,  w h ile  
owners w ho are te m p o ra r ily  deprived w ro ng 
fu l ly  o f a sh ip  have a r ig h t  in  case th e y  have 
the re by  suffered a specific loss to  recover the  
am o un t o f such loss, i f  th e y  can estab lish no 
specific loss th e ir  r ig h t  is to  recover “  w ha teve r 
is th o u g h t, b y  the  tr ib u n a l assessing th e ir  
damages, to  be the  p rope r eq u iva le n t fo r  the  
w ith d ra w a l o f the  sub je c t-m a tte r in  question .”  
Lo rd  Shand concurred, and said th a t  i f  the  
B oa rd  had h ired  a ship th e y  m us t have re 
covered the  sum pa id  as h ire , and on analogous 
grounds th e y  ough t to  recover the  proper 
p ro p o rtio n  o f the  expense o f the  sh ip  th e y  k e p t 
ready fo r  emergencies. A l l  th e ir  Lo rdsh ips 
were o f o p in ion  th a t  the  am o un t o f the  damages 
to  be pa id  m us t be assessed upon consideration 
o f the  loss o r d e p riva tion  w h ich  was a c tu a lly  
suffered.

In  the  m ore recent case o f The V a le ria  
(N o. 2) (16 Asp. M ar. L a w  Cas. 25 ; 128 L .  T . 
R e p .97 ; (1922) 2 A . C. 242) the  judgm en ts  I  have 
instanced were app lied  and th e ir  dependence 
upon the  p r in c ip le  enunciated in  the  case o f 
The A rgentino (sup.) was a ffirm ed . T h is  case 
was one o f co llis ion , w hereby the  Lo rds  Com 
m issioners o f the  A d m ira lty  were te m p o ra r ily  
dep rived  o f the  services o f a tra d in g  steamer 
w h ich  th e y  had on h ire  d u rin g  the  W a r. The 
cost o f th e  vessel to  th e  A d m ira lty  under her 
te rm s o f h ire  fo r  the  pe riod  o f th e  d isab lem ent 
was 25621. The Lo rds  Commissioners were, 
how ever, em p lo y ing  her a t th e  t im e  o f the  
co llis ion  as a tra d in g  vessel to  c a rry  cargoes fo r 
w h ich  fre ig h t was pa id  b y  shippers o f goods, 
and the  fre ig h t w h ich  w o u ld  have been derived 
fro m  her tra d in g — the  sum  th e  Lo rds  Com 
missioners in  fa c t lo s t b y  reason o f th e  ship 's 
de ten tio n— was 11681. f t  was th is  lesser sum 
w h ich , a ffirm in g  the  ju d g m e n t o f the  C ourt o f 
A ppea l, the  House o f Lo rds  held to  be the  tru e  
am o un t o f the  damages fo r  loss o f use o f the  
ship. Inasm uch as w h a t was in  question  was 
in te rru p tio n  o f a com m ercia l un d e rta k in g  the  
case o f The V a leria  (sup.) has o n ly  an in d ire c t 
re la tio n  to  the  question now  under considera
t io n . L o rd  D uned in , however, defined anew 
the  ru le  w h ich  governs the  assessment o f 
damages in  co llis ion  cases, using these words : 
“  The tru e  m ethod o f expression, I  th in k ,  
is th a t,  in  ca lcu la tin g  damages, you  are to

B  B  B  B

The Susquehanna.



554 ASPINALL’S M A R IT IM E  LAW  CASES.

Ct . of A p p .]

consider w h a t is th e  pe cun ia ry  sum  w h ic h  w i l l  
m ake good to  the  sufferer, so fa r  as m oney can 
do so, th e  loss w h ich  he has suffered as the  
n a tu ra l resu lt o f  th e  w ro ng  done to  h im .”  
W h a t appears on cons idera tion  o f the  a u th o r- 
ties is, I  th in k ,  th a t  th e  damage and loss in  
respect o f w h ich  com pensation is to  be recovered 
in  a case lik e  th e  present are ac tu a l damage 
and loss, and n o t such as cou ld  o n ly  be called 
h y p o th e tic a l o r suppositious. M oreover, the  
a m o un t to  be aw arded does n o t depend upon 
a m echanical process w h ic h  w o u ld  g ive  an 
id en tica l measure o f com pensation in  cases 
d iffe rin g  in  th e ir  elem ents, b u t upon a fa ir  
assessment o f w h a t is, in  t r u th  and fa c t, the  
m on e ta ry  e q u iva le n t o f  th e  damage w h ich  has 
been th e  d ire c t ou tcom e o f th e  w rong  suffered. 
N o  d o u b t the  resu lt m ust he th a t  th e  am o un t 
o f  damage to  he aw arded in  respect o f the  
de ten tio n  o f vessels id e n tic a lly  a like  b y  means 
o f causes o f  damage id e n tic a lly  a like  w i l l  d iffe r 
accord ing to  th e  circum stances in  w h ich  the  
damage is done. In te r ru p t io n  o f th e  em p lo y 
m en t o f th e  same sh ip fo r  a g iven  pe riod  o f t im e  
m ig h t produce w id e ly  d iffe rin g  aw ards o f 
damages, accord ing to  th e  cha racte r o f her 
em p lo ym e n t a t th e  t im £  in  question. P reven
t io n  o f th e  com p le tion  o f th e  h o lid a y  cruise o f 
an  ow ner in  a vessel o f h is ow n m ay g ive  a ve ry  
d iffe re n t r ig h t  o f  com pensation fro m  th a t  g iven 
b y  p re ve n tio n  o f the  con tinuance o f a p ro fita b le  
em p lo ym e n t o f the  same vessel, ju s t  as in  an 
o rd in a ry  com m on la w  ac tio n  fo r  damages a 
h ig h ly  s k ille d  m ed ica l m iss iona ry  w ro n g fu lly  
de ta ined fro m  h is benevo lent a c tiv itie s  m ig h t be 
aw arded damages on a d iffe re n t scale fro m  those 
w h ich  w ou ld  re su lt fro m  th e  w ro n g fu l de ten tio n  
fro m  w o rk  o f a professional m an o f lik e  a b ilitie s  
engaged in  a lu c ra tiv e  p ra c tice . W h a t ju s tice  
requires in  th e  case o f  a m oney c la im  fo r 
p e cun ia ry  loss appears to  be th a t  th e  ac tu a l 
pecun ia ry  loss sha ll be com pensated.

I n  th e  present case th a t  w h ich  th e  Lo rds  
Com missioners lo s t b y  the  Presto l's  d isab le 
m en t was th ir ty - tw o  days’ use o f a vessel o f 
c a p ita l va lue  o f 160,000b, w h ich  th e y  k e p t f i t  
fo r  service a t a large an nu a l cost, as a flee t o il 
sh ip . These fac ts  fo rm  sub s tan tia l elements 
in  th e ir  c la im  fo r  damages. A n y  services 
w h ich  were unpe rfo rm ed  o r were in ad equ a te ly  
pe rfo rm ed b y  reason o f th e  Presto l’s w ith d ra w a l 
m u s t also be considered. I f  the  s u b s titu tio n  
o f  th e  Belgol com p le te ly  supp lied  th e  gap 
caused b y  th e  absence o f  th e  Prestol, a question 
necessary to  be answered m a y  be, w h a t was the  
va lue to  th e  A d m ira lty  o f  th e  services o f the  
Belgol, lo s t to  the m  b y  he r perfo rm ance o f the  
du ties  o f th e  Prestol ? The Belgol, lik e  the  
Prestol, however, w o u ld  n o t have been le t on 
h ire .

As to  n e ith e r vessel is i t  possible to  de te r
m ine the  ac tu a l loss caused to  the  A d m ira lty  
b y  asce rta in ing  th e  sum  w h ich  one o r o th e r 
cou ld  have earned i f  she w o u ld  have been le t 
on h ire . I t  is w o r th  w h ile , perhaps, to  p o in t 
o u t fu r th e r  th a t  whereas a t a t im e  o f extrem e 
a c t iv i ty  in  sh ipp ing  such a le t t in g  m ig h t be 
h ig h ly  p ro fita b le , a t a t im e  o f depression i t
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m ig h t be w h o lly  un rem unera tive  and th a t 
n e ith e r scale o f earnings w o u ld  necessarily show 
w h a t was in  fa c t lo s t to  th e  A d m ira lty .

I  pu rpose ly  express no o p in ion  as to  the 
figu re  nam ed in  th e  aw ard , b u t  fo r  th e  reasons 
I  have in d ica te d  I  re fe r back th e  re p o rt fo r  a 
re-assessment o f th e  damages o f th e  p la in tiffs  
b y  reason o f th e ir  loss o f th e  use o f th e  Prestol-

The p la in t if fs  appealed.
Raeburn, K .C . and Balloch  (S ir I ) .  Hogg, K-C- 

(A .-G .) w ith  the m ) fo r  the  appe llan ts.
D u n lo p , K .C . and Slenham, fo r  th e  respon

dents, were n o t ca lled upon.
Reference was made to  the  fo llo w in g  cases, 

in  a d d ito n  to  those re ferred to  in  the  ju dg m en t 
o f L o rd  M erriva le , P . :

The M ed idna , 9 A sp. M ar. L a w  Cas. 41 , 
82 L .  T . R ep. 9 5 ;  (1900) A . C. H 3 ; 

The Bodlewell, 10 Asp. M ar. L a w  Cas. 4T9 , 
96 L .  T . R ep. 854 ; (1907) P . 286 ;

The Chekiang, 16 Asp. M a r. L a w  Cas. 49a > 
133 L .  T . R ep. 31 ; (1925) P . 80 ;

The San Gregorio, 12 L I .  L .  L . R ep. 249.

R a n k e s , L .J .— M r. R aeburn  has m ore th iir) 
once said w h a t a d if f ic u lty  th is  and s im i“ *r 
cases o f assessment m u s t and do place In  
re g is tra r in . I  e n tire ly  sym path ise w ith  t ^  
re g is tra r ’s d ifficu ltie s , b u t  a t the  same tim e  
th in k  th a t  we canno t in te rfe re  w ith  the  v ie "  
take n  b y  th e  learned P resident o f the  reason 
g iven b y  the  re g is tra r fo r  his decision.

The c la im  here was fo r  damages fo r  l*1 
de ten tio n  o f th is  A d m ira lty  o il ta n k e r d u r ltL  
the  t im e  th a t  she was in cap ac ita te d  f r0 ' 
service b y  reason o f the  de fendants ’ negligelice’ 
The  m a tte r  o f th e  p rope r measure o f da rnag^ 
under such circum stances has been m 11  ̂
discussed, and  several cases have been taken  
fa r  as the  House o f Lo rds , and to  those cas® ^ 
o r some o f th e m , we have been re ferred. 4 
m a in  resu lt o f  th e  decisions is th a t  the  wrong 
doer is n o t e n tit le d  to  ge t o ff scathless mere > 
b y  reason o f  his be ing ab le to  p rove  th a t  t  
vessel w h ic h  he has in ju re d  is a Govern!»® 
w a rsh ip , o r a sh ip  th e  p ro p e rty  o f some Pu -a[ 
a u th o r ity ,  and  n o t used in  m ak ing  coiavae?cl 
p ro fit .  B u t  when th e  question comes to   ̂
discussed as to  w h a t the  p rope r measure 
damage in  such cases o u g h t to  be, I  do n e 
th in k  th a t  an y  ru le  can be ex trac te d  fro m  tn  
cases, except th a t  the  o rd in a ry  ru le  o f da m a g ^ 
in  a com m on la w  ac tio n  applies, and  th a t  ^  
w rongdoer is n o t e n tit le d  to  say th a t  , 
question, be ing one o f a c la im  fo r  geI,e ‘j  
damages, those damages m us t be no m in a l, a^ g 
th a t  each case m us t be considered upon 
ow n p a r tic u la r  facts. T o  use L o rd  H a lsbur. 
language in  The M ed iana  (8 A sp . M a r. L a w   ̂
317 ; 77 L .  T . R ep. 2 3 1 ;  (1897) A . C. 
the  re g is tra r and m erchants s it t in g  as a J 
m us t, as best th e y  can, estim ate  w h a t is *5* ^  
the  p rope r e q u iva le n t fo r  th e  w ith d ra w a l . 
service o f th e  su b je c t-m a tte r in  ques ^  
In  assessing those damages, the  reg is tra r 
m erchants are n o t in  th e  po s ition  o f a ju r y  °  ^  
T h e y  are b o th  judge  and ju r y ,  and th e y  »

T h e  Su s q u e h a n n a .
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d ire c t themselves p ro p e rly  as to  w h a t the. 
perm issib le measure o f damages m ay  he, 
before th e y  proceed to  estim ate  th e  am oun t. 
Here th e  learned reg is tra r (w hethe r he in tended 
i t  o r n o t I  am  n o t sure) ce rta in ly , in  m y  op in ion , 
has expressed the  v ie w  th a t  in  a case o f th is  
k in d , where the  c la im  is one b y  th e  A d m ira lty  
fo r  in ju r y  to  a G overnm ent ship w h ich  w ou ld  
n o t, under an y  circum stances, have been le t 
o u t on cha rte r, o r been made use o f  in  o rder to  
earn a com m ercia l p ro fit  fo r  th e  tim e  th a t  she 
was incapac ita ted , the  com m ercia l va lue o f such 
a sh ip , i.e ., w h a t such a ship in  th e  hands o f a 
p r iv a te  ow ner w o u ld  earn i f  le t  o u t on charte r, 
is b y  its e lf, w ith o u t m ore, a sound basis on 
w h ieh  to  aw ard  damages fo r th e  loss o f t im e . 
W ith  g reat respect to  th e  learned reg is tra r, I  
canno t accept th a t  as a correct d ire c tio n  to  
h im se lf as th e  basis (to  use his ow n expression) 
upon w h ich  to  ascerta in  the  quantum  in  th is  
p a rtic u la r case.

W h a t th e  learned P resident has said w ith  
regard to  th e  m a tte r is th is . H e  said : “ I t  
is to  be observed th a t  in  th e  p a rticu la rs  o f 
c la im , no a llega tion  is made o f a specific 
pecun ia ry  loss. The c la im  is fo r  general 
damages. The question o f p r in c ip le  w h ich  is 
raised b y  th e  appeal is w hethe r, in  respect o f a 
vessel w ith d ra w n , b y  reason o f a co llis ion , from  
a p a r tic u la r  service, to  w h ich  service she is a t 
the  t im e  in  question  dedicated b y  th e  owner, 
and in  w h ich  pecun ia ry  p ro fit  is n o t earned, 
damages m ay  be assessed against a wrongdoer 
upon the  fo o tin g  o f th e  p ro fit  w h ich  the  owner 
m ig h t have de rived  i f  he had been em p loy ing  
her upon  a service p ro d u c tive  o f pecun ia ry  
p ro fit.  The question here is w he the r an effec
t iv e  d e te rm in a tio n  o f an  ow ner n o t to  em ploy 
his vessel in  a p a r tic u la r  line  o f p ro fita b le  
service, m us t be he ld to  preclude h im  w h ile  
the  vessel is o therw ise em ployed, fro m  a c la im  
fro m  damages fo r  loss o f h ire .”  I f  I  unde r
s tand the  learned P res iden t’s p ro po s ition  
accu ra te ly , i t  is th is , th a t  where evidence is 
g iven before the  re g is tra r o f w h a t a vessel o f 
the  class in  question  m ig h t earn upon cha rte r 
>n th e  hands o f an ow ner w ho made a p ro fit  o u t 
o f he r b y  cha rte rin g , and a t th e  same t im e  
there is evidence before the  reg is tra r th a t  the  
vessel is owned, o r in  the  hands o f a person w ho, 
under no circum stances, w o u ld  have consented 
to  c h a rte r th e  vessel fo r  th e  suggested ra te  o f 
fre ig h t, o r  fo r  an y  ra te  o f fre ig h t, and w ou ld  
n o t have p a rte d  w ith  possession o f her fo r  a 
a m om ent under any circum stances, i t  is n o t 
open to  the  re g is tra r to  consider th a t  the  
com m ercia l basis, as he expressed i t ,  is any 
longer an in d ic a tio n  to  h im  o f th e  damages 
w h ich  th is  p a rtic u la r ow ner is e n tit le d  to  
recover. I  agree w ith  th a t  v iew , b u t  a t the  
same t im e  i t  m us t n o t be ta ke n  th a t  the  
damages m us t the re fo re  be no m in a l, and th a t 
there are n o t o th e r considerations w h ich  the  
reg is tra r m a y  p ro p e rly  take  in to  a c c o u n t; 
a num ber o f adm issib le considerations have 
been re fe rred  to  in  the  cases to  w h ich  o u r a tte n 
t io n  has been called, and others m ig h t be 
added where, as here, s tan d -by  vessels are

p rov ided  to  deal w ith  an em ergency. I  am  n o t 
endeavouring to  la y  dow n a ru le , o r to  suggest 
to  the  reg is tra r th a t  the re  is any un ive rsa l 
ru le  ; a l l I  need say, I  th in k ,  is, th a t  I  canno t 
d iffe r fro m  th e  v ie w  o f th e  P resident th a t,  in  
th is  p a rtic u la r case, i t  was n o t open to  the  
reg is tra r to  accept as th e  basis upon w h ich  he 
measured the  damages, w h a t he calls the  
com m ercia l va lue o f a vessel o f th is  class. 
F o r these reasons I  th in k  the  appeal fa ils  and 
should be dism issed w ith  costs.

S c r u t t o n , L..T.— I  rem a in  o f the  op in ion 
w h ich  I  expressed in  The San Gregorio (12 
L I .  L .  L .  R ep. 249) th a t  th is  c o u rt should be 
ve ry  slow  to  in te rfe re  w ith  a decision o f the  
reg is tra r and m erchants, am ong o th e r th in gs  
fo r  th e  reason th a t  the  m erchan ts b r in g  
evidence and know ledge w h ich  is n o t in  evidence 
on sho rthand  notes, and w h ich  is one o f th e  
grounds fo r  the  decision o f the  c o u rt. B u t  
the re  m ay  be cases where the  re g is tra r has 
acted on a w rong  p rin c ip le . The present 
case is one where th e  A d m ira lty  have in  the  
B a lt ic  an o il ta n k e r sup p ly in g  th e  flee t ; th e y  
have also in  va rious p a rts  o f the  w o rld , wherever 
a B r it is h  flee t is, a la rge num ber o f o il tanke rs , 
some o f them  m ere ly  s tand b y  in  case a ship 
is dam aged so th a t  she m ay be replaced. 
U n de r those circum stances th e  Susquehanna 
ran  in to  th e  o il ta n k e r in  th e  B a ltic . The 
Susquehanna was to  b lam e and  had  to  pay 
fo r  th a t,  and th e  question  is, how  m uch  ? The 
o il ta n k e r w h ich  was dam aged w o u ld  v e ry  sh o rtly  
come hom e to  ge t a fresh cargo o f o il, and then  
w o u ld  have gone back to  the  B a lt ic .  W h a t 
she d id , in  fa c t, was to  come hom e and spend 
a m o n th  o r so in  be ing repa ired a t R o s y th  and 
th e n  go back to  the  B a lt ic .  N o  c la im  was made 
fo r  th e  pe riod  o f com ing hom e and go ing  back 
because she w ou ld  have come hom e tho ugh  
fo r  a d iffe re n t purpose, b u t  a c la im  was m ade 
fo r  th e  pe rio d  d u rin g  w h ich  she was be ing 
repa ired a t  R o sy th , and th a t  was m ade on th is  
basis. The A d m ira lty  som etim es le t o r cha rte r 
th e ir  spare o il tanke rs  to  th e  com m ercia l 
w o rld , and th e y  can do i t  when th e y  so desire 
a t a nam ed p rice , and th a t  p rice , th e y  say, 
shows th e  va lue o f  th e  sh ip . T h e y  have lo s t 
th a t  va lue fo r  so m an y  days, and th e y  w a n t 
com pensation based upon  th a t  com m ercia l 
va lue ; b u t th e y  do n o t say fo r  a m om ent th a t  
th e y  w o u ld  have le t th is  ship, in  fa c t, i t  is q u ite  
c lear th a t  th e y  w o u ld  n o t ; th e y  w o u ld  have 
g o t her hom e, f ille d  her and w hen the  t im e  came, 
sent her back  to  the  B a lt ic  ; b u t  th e y  replaced 
he r b y  a sh ip  th a t  was in  G lasgow.

P resum ab ly , th o u g h  th e  w itness fro m  the  
acco un ta n t’s office know s n o th in g  ab ou t i t ,  
th e  sh ip  a t G lasgow was rep laced fro m  some
where else ; w h e the r th e  sh ip  fro m  somewhere 
else was also replaced b y  some o th e r ship 
I  do n o t kno w . The court, is le f t  in  a com plete 
fog  as to  th a t  p a r t  o f th e  case. T he  reg is tra r, 
as I  read his ju d g m e n t, says th e  com m erc ia l 
va lue o f th e  ship can be g o t a t b y  seeing fo r  
w h a t sum  a sh ip  cou ld  be cha rte red  i f  the  
A d m ira lty  were ready to  cha rte r, and th a t  
th e  com m ercia l va lue o f an y  one o f them
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appears to  be a sound basis on w h ich  to  base 
an a m o un t fo r  damages fo r  loss o f t im e  ; and 
he does n o t seem to  have take n  in to  accoun t 
th a t,  in  fa c t, the re  was no p ro b a b ility  o f th a t  
vessel o r o f th e  vessel th a t  su b s titu te d  her 
a t an y  t im e  be ing le t  on a com m ercia l basis. 
The P resident has tre a te d  the  m a tte r as ra is ing  
a question o f p r in c ip le  “  w he the r in  respect 
o f a vessel w ith d ra w n  b y  reason o f a co llis ion  
fro m  a p a rtic u la r service, to  w h ich  service she 
is a t the  tim e  in  question  dedicated b y  the  
ow ner, and in  w h ich  pecun ia ry  p ro fit  is n o t 
earned, damages m ay  be assessed aga inst a 
w rongdoer upon the  fo o tin g  o f the  p ro fit  w h ich  
the  ow ner m ig h t have de rived  i f  he had beer, 
em p loy ing  her upon a service p ro d u c tive  o f 
pecun ia ry  p ro fit . ”  A n d  he has decided, as I  
understand , th a t  the  ju d g m e n t o f the  reg is tra r 
is based on the  p r in c ip le  th a t  damages m ay be 
so assessed tho ugh  th e  ow ner o f th e  damaged 
vessel has no in te n tio n  o f em p lo y ing  her fo r  
th a t  purpose.

I  th in k ,  th o u g h  I  have had some d o u b t 
ab ou t i t ,  th a t  th e  ju d g m e n t o f th e  reg is tra r 
does proceed on the  p r in c ip le  w h ich  the  P res i
de n t states is w rong . I  agree, there fore , the  
m a tte r m ust go back to  the  re g is tra r fo r  assess
m en t. A ga in , as I  said in  The San Gregorio 
(sup.), I  am  e x trem e ly  re lu c ta n t to  t ie  the  hands 
o f the  re g is tra r and  m erchants too  t ig h t ly  b y  
s ta tin g  princ ip les  when a new set o f fac ts  w i l l  
p ro b a b ly  arise to  show we are w rong . I  s ta ted 
the  m a tte r in  The San Gregorio (sup.) in  
th is  w ay : “  W h a t was th e  va lue o f th is  ship 
to  the  G overnm ent, and w h a t charges d id  the  
G overnm ent save b y  n o t ha v in g  th is  ship 
ru n n in g  th e  sea ? ”  T h a t, I  th in k , is w h a t the  
p la in t if fs  have los t, th e  use o f the  ship fo r  a 
t im e , and the  question is on those facts, w h a t 
represents the  loss. Y o u  canno t te s t i t  b y  the  
sum fo r  w h ich  th e y  cou ld  have le t the  ship 
i f  i t  is clear on the  evidence th e y  had no t 
the  s ligh tes t in te n tio n  o f  le tt in g  the  ship, 
because th e y  have n o t lo s t th a t.  W h a t th e  
reg is tra r w i l l  m ake o f i t  I  do n o t kno w , b u t 
be ing an experienced reg is tra r he w il l  no d o u b t 
express h im se lf in  such a w ay the re  w i l l  be no 
fu r th e r  appeal.

A t k in , L .J .— I  agree. I  am  n o t sure th a t  
i t  w o u ld  be a lto ge th e r a desirab le  resu lt th a t  
th e  op in io n  o f th e  re g is tra r in v o lv in g  a large 
sum o f m oney should be so expressed th a t  there 
shou ld  be no appeal ; th is  is an instance th a t  
shows th a t  where reasons are expressed there  
m ay  be, and ju s t ly  so, p rope r grounds o f 
appeal. T h is  is one o f  those cases dealing 
w ith  damages w h ich , in  m y  experience, I  have 
found  to  be a branch  o f th e  la w  on w h ich  one 
is less gu ided b y  a u th o r ity  la y in g  dow n de fin ite  
p rinc ip les  th a n  on a lm ost an y  o th e r m a tte r 
th a t  one can consider. I  th in k  the  la w  as to  
damages s t i l l  aw aits  a sc ien tific  s ta tem ent 
wh ich w i l l  p ro b a b ly  be m ade when the re  is a 
com ple te ly  sa tis fac to ry  te x t-b o o k  upon the 
sub ject. S ub ject to  th a t,  a l l I  need say is 
th a t I  th in k  th a t  th e  reg is tra r, in  th is  case, 
has la id  dow n a ru le  fo r  h im se lf w h ich  am ounts 
to  a m isd irec tio n . I  need n o t say m ore abou t
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i t  because to  m y  m in d  th e  P res iden t has 
expressed th e  correct c r it ic is m  upon i t ,  and in  
respect o f th e  gu idance th a t  is req u ire d  upon 
i t ,  I ,  fo r  m y  p a r t,  f in d  no fa u lt  w ith  w h a t was 
said b y  th e  P resident on a m a tte r  w h ich  is s t i l l  
to  be considered b y  the  reg is tra r and m erchants 
w hen the  ques tion  is f in a lly  re fe rred  back  to  
the m . F o r these reasons I  th in k  th e  present 
decision was correct, and  I  th in k ,  therefore, 
th a t  th is  appeal should be dismissed w ith  
costs.

S o lic ito rs  : Treasury S o lic ito r ; Thomas Cooper 
and Co.

HIGH COURT OF JUSTICE.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .
A p r i l  24, M a y  27, J u ly  13, 1925.

(Before L o rd  M e r r iv a l e , P.)
T h e  R e g in a  d ’ I t a i .i a . (a)

P rize  Court— Practice— Costs— Order fo r  costs 
unsatisfied— Whether enforceable in  Vice- 
A d m ira lty  Court— N a va l P iiz e  A c t  1864 (2? 
&  28 V ie t. c. 25), s.s'. 4, 9. 23— P rize  Court 
A c t 1915 (5 <fe 6 Geo. 5, c. 57), s. 2.

A n  order fo r  costs made in  the P rize  Court i n 
London, being unsatisfied, can under the 
prov is ions o f the N a va l P rize  A c t 1864 and the 
P rize  Courts A c t 1915, be enforced in  a V ice  
A d m ira lty  Court. Where a declaration lS 
prayed that such an order, made more than si# 
years prev iously , is  enforceable in  a Vice- 
A d m ira lty  Court, the power to make the declara
tion  is  not d iscretionary. B u t i f  the poicer V  
discretionary, i t  m ust be exercised ju d ic ia l ly > 
and, the order being v a lid  and uncom plied w ith ’ 
the court is  obliged to make the declaration 
prayed.

A n  order fo r  costs was made in  Feb. 191®’ 
against fo re ign  p la in t if fs  in  an action in  which 
they had unsuccessfully claim ed damages f 0> 
w rong f u l seizure and detention in  p rize . These 
costs, which exceeded the amount in  respect 
which the p la in t if fs  had been required to g ive 
security, were never p a id . I n  J u ly  1925 th 
defendants app lied  fo r  a declaration that th 
order was enforceable in  the V ice-A dniicaKI 
Court at G ibra lta r.

H e ld , (1) that the. order was so enforceable’ 
(2) that the power t o  make the d e c l a r a t i o  

prayed  was not d iscretionary ; but (3) i f . 1 
were so d iscretionary, the court m ust exercts 
the discretion ju d ic ia l ly ,  and was obliged 
make the declaration prayed. .

The ju r is d ic tio n  o f the P rize  Court as to coS 
considered.

Su m m o n s  ad journed  in to  c o u rt.
The  p la in t if fs , the  owners o f th e  I ta l i11̂

s team ship Regina d 'l ta l ia ,  b ro u g h t an a c t'0

la ) lieported  by G eoffrey H u tc h in s o n , E sa ., B arris ter 
at-Law .

The Regina d’I talia.
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in  th e  V ic e -A d m ira lty  C ourt a t G ib ra lta r  
(subsequently  trans fe rre d  to  th e  P rize  C ourt in  
London ) against “  th e  p rope r o fficer o f the  
Crown ”  and th e  captors c la im in g  damages 
fo r  th e  w ro n g fu l seizure and de ten tio n  in  prize 
o f  th e ir  steam ship Regina <F I ta l ia .  S ecu rity  
fo r  costs was g iven  in  th e  sum  o f 3001. On 
the  6 th  Feb. 1919 th e  P resident (L o rd  S tern- 
dale) p ronounced against the  p la in t if fs ’ c la im  
and condem ned the m  in  th e  costs o f the  defen
dants . The de fendants ’ taxe d  costs a m o un t to  
8341. 3s. 10d.- The balance o f th e  costs had n o t 
been pa id . A cco rd in g ly , b y  th is  sum m ons, the  
defendants asked th a t  the  decree should be 
declared enforceable in  th e  V ic e -A d m ira lty  
C ourt a t G ib ra lta r  where th e  p la in t if fs ’ vessel 
was said to  ca ll.

D arby  fo r  th e  defendants.

Balloch  fo r  th e  p la in tiffs .
C ur. adv. v id l.

J u ly  12 ,1925.— L o rd  Mebbivale, P .— A p p li
ca tio n  is m ade in  th is  case fo r  w h a t seems, on the  
face o f i t ,  an o rder o f course, under a com para
t iv e ly  recent s ta tu te , w h ich  regulates th e  p ro 
cedure o f th is  c o u rt in  its  ju r is d ic tio n  in  prize 
and o f V ic e -A d m ira lty  Courts s it t in g  in  prize. 
So fa r  as I  know , however, no such o rder has been 
heretofore made, and as w h a t is sought is a 
means o f en forc ing  pa ym en t o f an  unsatisfied 
decree fo r  costs where th e  taxe d  b i l l  exceeds 
the  secu rity , th e  precedent w h ich  is sough t to  
be set m ay  be o f consequence to  pa rties  o ther 
th a n  those im m e d ia te ly  concerned.

The s u it in  w h ich  the  a p p lica tio n  is made is 
a personal ac tio n  w ith in  th e  ju r is d ic tio n  in  
prize w h ich  was b ro u g h t b y  the  p la in tiffs , an 
I ta lia n  co rpo ra tion , in  M ay  1915 in  th e  P rize 
C ourt a t G ib ra lta r  to  recover damages in  respect 
o f an alleged w ro n g fu l seizure and de ten tion  in  
prize o f th e ir  steam ship Regina d 'I ta lia ,  in  the  
course o f a voyage in  O ct. 1914, fro m  N ew  
Y o rk  to  Genoa. The Regina d ’l t a l ia  was 
arrested in  th e  S tra its  o f G ib ra lta r  and taken  
in to  G ib ra lta r  fo r  e xam ina tion . A f te r  exam ina
t io n  ce rta in  consignm ents o f copper and o f 
rub be r w h ich  fo rm ed  p a r t  o f her cargo were 
discharged and made the  sub ject o f proceedings 
rn prize  b u t  were e ve n tu a lly  released. I  am 
no t aware th a t  an y  cause o f condem nation was 
in s titu te d  in  respect o f  the  goods in  question, 
and I  the re fo re  do n o t th in k  i t  g re a tly  affects 
the  m erits  o f the  present proceeding th a t  the  
p la in t if fs  proceeded b y  o rig ina l w r i t  in  prize, 
as fo r  an alleged w rong, instead o f re q u irin g  
the captors b y  m o n itio n  to  in s titu te  an action  
and in  such ac tio n  presenting th e ir  c la im .

The ac tio n  b ro u g h t b y  the  p la in t if fs  p ro 
ceeded in  th e  c o u rt a t G ib ra lta r  u n t i l  the  5 th  
Jan. 1917 when, upon th e  a p p lica tio n  o f the  
defendants, i t  was transfe rred in to  th is  cou rt. 
I t  came to  hearing on the  5 th  and 6 th  Feb. 
1919, and on the  6 th  Feb. L o rd  S terndaie, then  
President, pronounced against th e  c la im  o f the  
P la in tiffs  and condem ned them  in  the  defendants’ 
costs. Pend ing the  proceedings in  th is  cou rt, 
ap p lica tio n  had been made b y  the  defendants 
ln  due course fo r  secu rity  fo r  costs. On the
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18 th  June 1918 secu rity  fo r  3001. was ordered, 
and on th e  3 rd  J u ly  th a t  sum was p a id  in to  
c o u rt. On th e  19 th  M ay  1924 the  defendants’ 
costs were taxed  a t 8341. 3s. 10d. The p la in tiffs  
d id  n o t a tte n d  upon th e  ta x a tio n . The excess 
o f the  costs beyond the  am o un t o f th e  secu rity  
rem ains unpa id .

The case comes before th e  c o u rt now  upon 
a p p lica tio n  under th e  P rize  A c t  1915 fo r 
dec la ra tion  th a t  th e  o rder as to  costs o f the  
6 th  Feb. 1919 is enforceable w ith in  the  ju r is 
d ic tio n  o f the  P rize  C ourt o f G ib ra lta r, where 
i t  was said a t the  hearing i t  p ro b a b ly  could 
be enforced against assets o f th e  p la in tiffs . 
The a p p lica tio n  was resisted b y  counsel fo r  the  
p la in t if fs  on grounds w h ich  b r in g  under con
s idera tion  n o t o n ly  th e  express p rov is ions o f 
th e  A c t o f 1915, b u t va rious im p o rta n t questions 
o f p r in c ip le  as to  th e  aw ard  and enforcem ent 
o f costs in  p rize— m ore p a r tic u la r ly  where 
n e u tra l c la im ants are concerned— the  p o ss ib ility  
o f the  extension o f th e  lia b ilit ie s  o f ne u tra l 
c la im an ts  in  prize  b y  O rder in  Council, and the  
lim its  w ith in  w h ich  the  s ta tu to ry  powers o f 
the  c o u rt ou gh t to  be exercised where subjects 
o f fo re ign  states are concerned. The substance 
o f th e  m a tte r so fa r  as th e  p la in t if fs  are con
cerned is, I  th in k ,  th a t  h a v in g  g iven secu rity  fo r 
costs in  a proceeding in  prize, some years ago, 
upon a supposition  a ris ing  o u t o f cu rre n t 
know ledge th a t  th e ir  l ia b i l i t y  as to  costs w ou ld  
p ro b a b ly  be lim ite d  to  th e  secu rity  so g iven, 
th e y  are con fron ted , a fte r  a considerable lapse 
o f t im e , w ith  the  p o s s ib ility  o f be ing requ ired 
to  sa tis fy  in  fu l l  the  decree as to  costs w h ich  
was made against the m  a t th e  hearing . The 
elem ent o f surprise— i f  th a t  te rm  can be here 
p ro p e rly  app lied— led to  a v e ry  fu l l  a rgum ent 
a t the  hearing before me, and induced me to  
consider in  d e ta il th e  elements o f the  case, the  
na tu re  o f a ju d g m e n t in  prize  fo r  costs, the  
means b y  w h ich  i t  is enforceable, here o r else
where, the  effect o f the  s ta tu te  under w h ich  the  
a p p lica tio n  is made, and the  na tu re  o f the  ob liga 
t io n  w h ich  the  s ta tu te  imposes on the  cou rt.

The express s ta tu to ry  p rov is ions w h ich  ex is t 
w ith  regard to  costs in  prize are the  sections 
as to  costs in  th e  N a v a l P rize  A c t  1864. These 
requ ire  ( in te r a lia ) th a t  a c la im a n t sha ll g ive 
secu rity  fo r  costs in  an am o un t to  be de ter
m ined b y  th e  c o u rt. The P rize A c t, Russia, 
1854, w h ich , lik e  prev ious P rize  A cts , was 
enacted fo r  th e  d u ra tio n  o f a w a r, had fo r  the  
f irs t  tim e  g iven s ta tu to ry  sanction to  a long; 
established practice  o f req u iring  c la im ants to  
g ive secu rity  in  a sum  o f 601. The A c t o f 1864, 
am ong the  “  perm anent enactm ents ” — to  use 
the  words o f the  pream ble— w h ich  i t  subs ti
tu tes  fo r  “  such prov is ions as had been usua llv  
passed a t the  beg inn ing o f a w a r,”  d irects b y  
sect. 23 th a t  —  “  the  c la im a n t sha ll g ive secu rity  
fo r  costs in  the  sum  o f s ix ty  pounds ; b u t  the  
co u rt sha ll have power . . .  to  d irec t 
secu rity  to  be g iven in  a la rger sum i f  the  
circum stances appear to  requ ire  i t . ”  These 
s ta tu to ry  prov is ions m ust no d o u b t be con
sidered in  the  lig h t  o f the  p re -ex is ting  practice 
o f the  c o u rt. T h is  is concisely s ta ted  in  the

The Regina d’Italia.
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celebrated le tte r  on procedure in  prize  w r it te n  
b y  S ir W ill ia m  S co tt and S ir Joh n  N ic h o ll in  
1794 to  th e  A m erican  M in is te r in  London , M r. 
J a y  : P ra t t ’s ed itio n  o f S to ry ’s Notes on th e  
P rinc ip les  and P ractice  o f P rize  C ourts1 
p . 7. The concise s ta tem en t as to  costs is 
con ta ined in  th e  fo llo w in g  words : “  S ecu rity  
m ust be g iven to  the  am o un t o f s ix ty  pounds to  
answer costs i f  the  case should appear so grossly 
fra u d u le n t on the  p a r t o f the  c la im a n t as to  
sub ject h im  to  be condem ned th e re in .”  
M a r r io t t ’s F o rm u la ry , pub lished in  1802 b y  S ir 
W ilia m  S co tt’s predecessor in  the  C ourt o f 
A d m ira lty ,  shows the  fo rm  o f b a il bond w h ich  
was used. The E ng lish  su re ty  bound h im se lf 
to  the  cap to r in  the  sum  o f 60Z. “  to  p a y  such 
expenses as should be ad judged b y  th is  C ourt 
o r b y  H is  M a je s ty ’s H ig h  C ourt o f Appeals fo r  
p rizes.”  A n  erroneous im pression th a t  the  
ob lig a tio n  as to  costs o f a c la im a n t in  prize  
was satisfied b y  th e  f in d in g  o f secu rity  fo r  a 
prescribed sum m ig h t perhaps arise i f  th e  p ro 
v is ion  o f the  A c t  o f P a rlia m e n t in  its  lim ite d  
te rm s is coupled w ith  th e  p ra c tica l im m u n ity  
fro m  an y  personal l ia b i l i t y  under an A d m ira lty  
decree w h ich  was en joyed b y  a fo re ign  c la im an t. 
I t  w o u ld  be easy also to  in fe r fro m  some re 
p o rte d  observations o f learned judges th a t  
com ple te l ia b i l i t y  fo r  costs, a t the  d isc re tion  o f 
th e  c o u rt, d id  n o t ex is t before th e  in tro d u c tio n  
o f rules w h ich  expressly declare th a t  costs in  
prize  are a t the  d iscre tion  o f the  c o u rt. S h o rtly  
a fte r  the  enactm en t o f the  P rize  A c t  1854, D r. 
Lu sh in g to n , as judge  o f th e  H ig h  C ourt o f  
A d m ira lty , ' said in  th e  case o f The Leucade 
(1855, Spinks, P . C. 217, 220), “  Costs alone, 
in de pen de n tly  o f damages— I  mean la w  costs 
in  the  com m on accep ta tion  o f the  te rm — were 
v e ry  seldom, i f  ever, g iven  in  th e  P rize  C ourt 
o f the  A d m ira lty  to  e ith e r th e  captors o r the 
c la im an ts . I  h a rd ly  rem em ber a single in 
stance.”  Instances o f awards o f costs, tho ugh  
in  rare cases, are fou nd  am ong th e  num erous 
reported  judgm ents  o f L o rd  S tow e ll, and the  
te rm s o f the  b a il bond and o f th e  le tte r  to  
M r. J a y  m ake i t  p la in  th a t  the  c o u rt had fu l l  
power, a t its  d iscre tion , to  aw ard  the  costs o f 
th e  s u it against a c la im a n t. The A c t  o f  1864, 
so fa r  as i t  d id  n o t m o d ify  the  e x is ting  powers o f 
the  cou rt, con firm ed the m . The d iscre tion  o f 
the  c o u rt over costs, the re fore, was n o t in tro 
duced b y  ru le  e ith e r in  1898 o r in  1914. W h a t 
was so in tro du ced  was an extension o f the  
process o f execution  fo r  costs. The P rize  Rules 
1898, p ro v id ed  th a t  an y  decree o r o rder o the r 
th a n  a decree o f condem nation  o r re s titu t io n , 
and n o t expressly p ro v id ed  fo r  b y  the  A c t  o f 
1864 o r th e  rules, m ig h t be enforced b y  m o n i
t io n , o r in  th e  same m anner as a ju d g m e n t 
decree o r o rder o f th e  c o u rt in  its  A d m ira lty  
ju r is d ic tio n . In  V ic e -A d m ira lty  Courts decrees 
and orders were to  be enforced in  lik e  m anner 
w ith  decrees and orders o f th e  Supreme C ourt 
o f the  Possession in  the  exercise o f its  o rd in a ry  
ju r is d ic tio n .

In  the  H ig h  C ourt and in  V ic e -A d m ira lty  
Courts, the  prescribed form s annexed to  the  
rules o f 1898 con tem pla te  the  enforcem ent o f

costs against unsuccessful pa rties  as w e ll as 
aga ins t sureties lia b le  under b a il bonds, b y  
m o n it io n  and in  case o f d e fa u lt b y  a tta ch m e n t. 
M o n it io n  and  a tta ch m e n t were th e  anc ien t 
cus tom ary  means in  th e  A d m ira lty  C o u rt o f 
en forcem ent o f its  decrees, b u t  b y  sect. 17 o f 
th e  A d m ira lty  C ourt A c t  1861, decrees and 
orders fo r  p a ym en t o f  costs were rendered 
enforceable b y  th e  com m on la w  processes o f 
execution . I t  is said th a t  fo r  some years 
com m on la w  process was never used in  an 
A d m ira lty  cause (W illia m s  and  B ruce , A d 
m ira lty  P ractice , 1st e d it.), b u t  va rious decrees 
o f recent da te  have made i t  c lear th a t  in  the 
instance ju r is d ic tio n  in  A d m ira lty  c iv i l  process 
o f a ll k inds  m ay be em ployed aga inst a ll pa rties , 
non-res ident as w e ll as res ident, p ro v id e d  th e y  
have effects w ith in  th e  ju r is d ic tio n .

In  the  present case i t  was n o t contended 
before me th a t  the  decree fo r  costs pronounced 
b y  th e  c o u rt in  1919 was o th e r th a n  a v a lid  
decree. N o r was i t  seriously  argued th a t  
w ith in  th is  ju r is d ic tio n  i t  cou ld  n o t la w fu lly  
be enforced in  the  m anner p ro v id ed  fo r  b y  the  
P rize  Rules 1914, th a t  is b y  th e  processes 
specified in  the  Rules o f th e  Supreme C ourt, 
O rder X L I L ,  r .  17. I  th in k ,  too , th a t  th e  
m a tte r  is one o f p ractice  and  procedure and is 
w ith in  the  prov is ions o f th e  s ta tu tes w h ich  
gave pow er to  m ake th e  P rize  R u les 1914- 
Some w e igh t was a ttached  in  a rgum ent to  the  
p ro v is io n  in  R u les o f the  Supreme C ourt, 
O rder X L I L ,  r .  17. I  th in k ,  to o , th a t  the  
m a tte r  is one o f p rac tice  and procedure, and 
is w ith in  th e  prov is ions o f th e  sta tu tes w h ich  
gave pow er to  m ake th e  P rize  Rules 1914- 
Some w e ig h t was a ttached  to  the  p ro v is io n  in  
O rder X L I L ,  r .  23, w h ich  makes a ju dg e ’s order 
a co n d itio n  precedent to  th e  issue o f execution 
o u t o f th e  H ig h  C ourt o f Justice  where more 
th a n  s ix  years have elapsed since th e  da te  o f 
th e  ju d g m e n t o r o rder ; b u t  the  m a in  grounds 
o f ob je c tion  to  th e  desired de c la ra tion  were 
th a t  th e  pow er to  m ake i t  is discretionary» 
th a t  to  enforce costs beyond th e  a m o un t o f 
th e  secu rity  ordered b y  th e  c o u rt and outside 
the  ju r is d ic tio n  o f the  c o u rt w o u ld  be a de
p a rtu re  fro m  th e  general p rinc ip les  on w h ich  
the  ju r is d ic tio n  in  prize  is exercised, and th a t 
a case o f ha rdsh ip  arises b y  reason o f lapse 
o f t im e .

The  ju r is d ic tio n  w h ich  is in voked  b y  the 
P rocu ra to r-G enera l is a s ta tu to ry  ju r is d ic tio n - 
I f  a d isc re tion  is to  be exercised i t  m us t be 
exercised in  c o n fo rm ity  w ith  th e  sta tu tes 
w h ich  creates th e  pow er. The  powers and 
du ties  o f the  c o u rt w ith  regard to  the  m a tte r 
in  question do n o t depend o n ly  upon  the 
P rize  Courts A c t  1915. T hey  had th e ir  o rig in  
in  th e  N a v a l P rize  A c t  1864. The A c t  o f 1864, 
b y  sects. 4 and 9, p rov ides th a t  th e  H ig h  Court 
o f A d m ira lty  sha ll have power to  enforce any 
o rder o r decree o f a V ic e -A d m ira lty  P rize  Court, 
and goes on to  say in  un qu a lified  te rm s th a t 
“  E v e ry  V ic e -A d m ira lty  P rize  C ourt shah 
enforce w ith in  its  ju r is d ic tio n  a ll orders and 
decrees o f th e  H ig h  C o u rt o f A d m ira lty  
P rize  Causes.”  T h is  is the  basis upon  which
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the  Leg is la tu re  enacted in  sect. 2 o f the  P rize  
Courts A c t  1915, th a t  “  a P rize  C ourt m ay, 
as respects an y  cause o r m a tte r  w ith in  its  
ju r is d ic tio n , and on th e  a p p lica tio n  o f the  
p rope r o fficer o f th e  C rown, declare th a t  any 
o rder o r decree made b y  i t  . . .  is en
forceable w ith in  the  ju r is d ic tio n  o f ano the r 
P rize C ourt, and sha ll, on the  lik e  a p p lica tio n , 
have pow er to  enforce an y  decree o r order 
w h ich  ano the r P rize C o u rt has declared to  be 
enforceable w ith in  the  ju r is d ic tio n  o f such 
firs t-m en tio ne d  c o u rt.”  B y  sect. 3 (4) o f the  
same A c t i t  is fu r th e r  enacted th a t  th e  powers 
conferred the re by  are “  w ith o u t p re jud ice  to  

. the  o b lig a tio n  im posed on P rize  Courts 
b y  sect. 9 o f th e  N a v a l P rize A c t  1864.”

H a v in g  regard to  th e  cu m u la tive  effect o f 
the  p rov is ions o f th e  A c t  o f 1864 and the  A c t  
o f 1915, I  am  in c lin ed  to  th in k  th a t  I  have no 
o th e r d u ty  in  th is  case th a n  to  de term ine 
ju d ic a lly  w hether, in  p o in t o f le g a lity , the  
decree in  question is enforceable w ith in  the  
ju r is d ic tio n  o f the  V ic e -A d m ira lty  P rize  C ourt 
o f G ib ra lta r. I  canno t d o u b t th a t  i t  is. I f  the  
power to  m ake th e  dec la ra tion  w h ich  is sought 
is d isc re tio na ry— and I  take  the  v ie w  th a t  i t  
is n o t— the  d iscre tion  is to  be exercised ju d ic ia lly .  
Inasm uch as th e  decree in  question is v a lid  and 
subsisting, and such as in  substance cou ld  have 
been made under the  general ju r is d ic tio n  o f 
the  c o u rt before th e  A c t  o f 1864, and has 
p roved  unenforceable here fo r  s ix  years, and 
rem ains uncom p lied  w ith ,  I  lin d  m yse lf ob liged 
to  declare as p rayed  b y  the  defendants th a t  the  
o rder o f th e  c o u rt as to  costs made in  th is  
cause on th e  6 th  Feb. 1919 is enforceable 
w ith in  the  ju r is d ic tio n  o f the  P rize  C o u rt in  
G ib ra lta r.

S o lic ito rs : P ritch a rd  and Sons ; The T reasury  
S olic ito r.

J u ly  15, 16, 20, and  28, 1925.

(Before B a t e s o n , J .)

T h e  R e f r ig e r a n t , (a)

Towage —  Contract —  Im p lie d  terms —  In te r - 
ru p tio n  o f the service —  O bligation on the 
pa rt o f the tug in  case o f accidents to do a ll 
she reasonably can to take care o f the toiv—  
Construction o f w ritten  contract— Owner s o f the 
tug not liab le  fo r  “  damage o r lo s s ” — Tow  
abandoned by the tug— L ia b il i ty  o f the owners 
o f the tug fo r  salvage services rendered to the tow 
after abandonment.

■A towage contract contained the fo llo w in g  terms ■ 
“  . . . du rin g  the towage services the master 
and clew o f the tugboat become the servants o f 
the owners o f the vessel in  tow and ai e under the 
control o f the master or person in  charge o f the 
vessel in  tow, the company on ly  p ro v id in g  the 
motive power. The company w i l l  not be 
liable fo r  any damage o r loss to . .  . the

G) Reported by G eoffrey H u t c h in s o n , Esa., B a rris te r- 
at-Law.

[ A d m .

vessel in  tow . . .  or any damage o r loss to 
any person or property  whatsoever, although 
any such damage or loss m ay be caused or con- 
tiib u ted  to by the acts or defaults o f the master 
. . .  o f the tugboat. . . . ”

D u rin g  the towage the tow rope pa rted ow ing to 
bad weather, and the tug, instead o f rem a in ing  
by the tow, proceeded in to  p o rt, ostensibly to 
obtain a new tow rope, leaving the steamer, 
which had no steam power, helpless in  the 
E ng lish  Channel in  bad weather. The master o f 
the tug d id  not attempt to re turn , though he sent 
out another tug, u n t i l  ordered by his owners to do 
so. I n  the meanwhile, the tow ivas taken to po rt 
by another steamer, to whom her owners p a id  
salvage rem uneration. The tug then completed 
the towage service.

H e ld , in  an action by the tug owners fo r  the p rice  
o f the towage, that i t  was an im p lie d  term that 
the services m ight be in te rrup ted  and. that, the 
tug having completed the services, her owners 
were entitled to the rem uneration fo r  which they 
had contracted, and not rem uneration upon a 
qu an tu m  m e ru it basis.

H e ld, fu rth e r, on a counterclaim  by the owners 
of the tow, that they were entitled to recover by 
way o f damages the sum p a id  by them to the 
salvors, a term being im p lie d  that the tug would  
do her d idy  and do a ll she reasonably could fo r  
the safety o f the tow.

H e ld, fu rth e r, that the owners o f the tug were not 
protected by the terms o f the towage contract 
since the exceptions app lied  on ly  d u rin g  the 
performance o f the towage service, and d id  not 
ap p ly  w h ils t the performance o f the service was 
in te rrup ted  in  the sense o f the master leaving  
the tow altogether and proceeding in to  p o rt and  
sending another tug to do his w ork. The Cap 
Palos (15 A sp. M a r . Law  Cas. 40? ; 126 L .  T . 
Rep. 82 ; (1921) P . 458) applied.

A c t io n  fo r  towage rem une ra tion .
The p la in tiffs , Law son-B a tey  L im ite d , owners 

o f th e  tu g  Joffre , c la im ed th e  sum  o f 4001. unde r 
a c o n tra c t in  w r it in g  b y  w h ich  th e y  agreed 
to  to w  th e  defendants’ vessel Refrigerant fro m  
L ’O rien t to  L iv e rp o o l. The R efrigerant had no 
steam pow er. D u r in g  th e  towage th e  to w  rope 
pa rted . The Jo ffre  then  proceeded to  F a lm o u th , 
leav ing  th e  R efrigerant helpless o ff th e  L iz a rd , 
whence she was u lt im a te ly  tow ed  to  P ly m o u th  
b y  th e  tra w le r  L 'E to ile  de VEst, to  w hom  the 
owners o f th e  R efrigerant p a id  20001. fo r  salvage 
rem une ra tion . The Jo ffre  e ve n tu a lly  p icked  up 
th e  R efrigerant a t  P ly m o u th  and com ple ted the  
towage to  L iv e rp o o l.

T he  owners o f the  R efrigerant a d m itte d  
l ia b i l i t y  fo r  3501. b y  w a y  o f quantum  m eru it fo r 
the  services pe rfo rm ed b y  the  Joffre , and 
counterc la im ed fo r  20001., less 3501., as damages 
fo r breach o f the  towage co n tra c t b y  the  
Joffre .

The towage c o n tra c t con ta ined the  fo llo w in g  
te rm s :

N o tic e .— T h e  fo llo w in g  te rm s  a p p ly  to  d n d  are 
in c o rp o ra te d  in  a l l  c o n tra c ts  o r  services en te re d  
in to  b y  th e  c o m p a n y  : D u r in g  th e  to w in g  serv ice 
th e  m a s te r and  cre w  o f  th e  tu g b o a t becom e th e

The Refrigerant.
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servants o f the owners o f the vessel in  tow  and are 
under the contro l o f the master or person in  charge 
o f the vessel in  tow , the company on ly provid ing 
the m otive power. The company w ill not be liable 
fo r any damage or loss to  or occasioned by the vessel 
in  tow  or her cargo, or p ilo t, master, crew or pas
sengers or any person on board, or any damage 
or loss to  any person or property whatsoever, 
although any such damage or loss may be caused 
or contributed to  by the acts or defaults o f the 
master or crew o f the tugboat or by any defect in 
or breakdown o f or accident to  the hu ll, boilers, 
machinery, equipment or tow ing gear of the tugboat 
or any o f them. . . .

Langton, K .C . and Carpm ael fo r  the  p la in tiffs .

D u n lop , K .C . and Balloch  fo r  the  defendants.

The facts and argum ents fu l ly  appear from  
the  judgm en ts  o f the  learned judge.

C ur. adv. vu lt.

J u ly  28.— B a t e s o n , J .— In  th is  case m y  
ju d g m e n t is fo r  th e  p la in t if fs  on th e  c la im  and 
fo r  th e  defendants on the  coun te rc la im . I t  is a 
c la im  under a towage c o n tra c t da ted  th e  27 th  
O ct. 1924, w hereby  the  p la in t if fs  agreed to  to w  
th e  steam ship R efrigerant fro m  I f  O rie n t to  
L ive rp o o l w ith  th e ir  tu g  Jo ffre . The c o n tra c t 
inc luded  th e  sup p ly  b y  th e  tu g  o f a hawser 
su ffic ie n t fo r  the  purpose, th e  vessel in  to w  to  
be in  seaw orthy co n d itio n  and steam to  be 
ava ilab le , i f  possible, fo r  steering and anchor 
use. “  I f  th ro u g h  an y  cause w h a teve r th e  tu g  
is com pelled to  p u t  in to  p o r t  the  charges 
in c id e n ta l to  th e  Refrigerant to  be fo r  th e  account 
o f  th e  shipowners and those fo r  th e  tu g  to  be 
fo r  th e  tu g  owners. The c o n tra c t p rice  fo r  the 
service to  be 400/., and th e  cond itions o f the  
c o n tra c t to  be ‘ no  cure, no pa y , no salvage ’ 

”  T hen  the re  is th is  no tice  in  the  
c o n tra c t : “  T he  fo llo w in g  te rm s a p p ly  to  and 
are inco rp o ra ted  in  a l l con tracts  o r services 
entered in to  b y  th e  com pany : D u r in g  th e  to w 
in g  service th e  m aste r and crew  o f th e  tu g b o a t 
become th e  servants o f th e  owners o f th e  vessel 
in  to w  and are under th e  co n tro l o f the  m aster 
o r person in  charge o f th e  vessel in  to w , the  
com pany o n ly  p ro v id in g  the  m o tiv e  power. 
The  com pany w i l l  n o t be liab le  fo r  an y  damage 
o r loss to  o r occasioned b y  the  vessel in  tow , 
o r her cargo, o r her p ilo t ,  m aster, crew or 
passengers o r an y  person on board  o r any 
damage o r loss to  an y  person o r p ro p e rty  w h a t
soever, a lth ou gh  an y  such damage o r loss m ay 
be caused o r c o n trib u te d  to  b y  the  acts o r de
fa u lts  o f th e  m aster o r crew  o f the  tug boa t, 
o r b y  an y  defect in  o r b reakdow n o f o r accident 
to  th e  h u ll,  bo ile r, m ach inery , equ ipm en t, or 
to w in g  gear o f th e  tu g b o a t, o r any o f th e m .”  

T he  facts, as I  f in d  the m , are these : The 
Refrigerant was a vessel o f 3421 tons gross, 
3 3 1 ft. long, 46 .8 ft. in  beam and lig h t .  She 
had no p ro p e llin g  engines capable o f being, o r 
in tended  to  be, used. She had a crew o f seven 
o r e igh t and tw o  m asters, a F rench and an 
E ng lish  one. She cou ld get steam fo r  steering 
o r anchor use, b u t raised none u n t il a fte r  the  
events in  question . The hand-steering gear, 
w h ich  was a f t ,  was always used d u rin g  the  p a r t

o f th e  services th a t  have to  be considered. 
T he  Jo ffre  was a good ocean-going tu g , be long
in g  to  La w son-B a tey  L im ite d  ; she had tw o  
good to w  ropes made up  o f a 4J in . w ire , n in e ty  
fa thom s long, a 15 in . m an illa  hawser 100 
fa thom s long , a 5 in . w ire  n in e ty  fa thom s long, 
and an 18 in. coil o f  s ixteen fa thom s. N o 
question  arises as to  th e  w ire , b u t the  m an illa  
is a ttacke d . N e a rly  a ll th e  evidence was de
vo te d  to  th is  rope, and I  w i l l  deal w ith  i t  in  
d e ta il la te r. T he  actua l gear th a t  was used 
fo r  the  towage was a com b in a tion  o f th e  three 
to w  ropes, i.e ., the  41 in . w ire , th e  5 in . w ire , 
and the  15in. m a n illa , m ak ing  a to ta l le n g th  o f 
some 280 fa thom s a ltoge ther.

O n the  2 8 th  O ct. 1924, abou t 3.30 p.m -r 
the  towage began, th e  w ires be ing jo ined 
toge the r and shackled on w ith  a shackle to  
th e  m a n illa , th e  w ires be ing n e x t th e  ship and 
th e  m a n illa  n e x t th e  tu g . N e ith e r vessel was 
l i t te d  w ith  w ireless th a t  was o f an y  value- 
The tu g  had  wireless, b u t  she had no operator- 
A t  th e  t im e  o f s ta rt in g  th e  m aster o f th e  tug  
knew  th a t  th e  Refrigerant was n o t p ro v id in g  
an y  steam. H e and the  m aste r o f th e  R e fr i' 
gerant seem to  have th o u g h t th a t  th e  tack le  
was good enough to  to w  an y  sh ip  lik e  the  
Refrigerant w ith  hand  gear o n ly  in  use. She 
had been ly in g  up fo r  some tim e , and no doub t 
th e  gear was s t if f  and requ ired  a considerable 
am oun t o f o ilin g  and greasing a ll th ro u g h  the 
service. The steam -steering gear on the  ship 
was am idsh ips, th e  hand-steering  gear being 
a f t .  One m an o n ly  was s ta tioned  a t the  wheel 
w ith  ano the r m an stand ing  b y  in  case o f need 
fo r  he lp . The second m an was o n ly  used when 
th e y  were com ing  o u t o f p o r t,  and appa ren tly  
he was n o t w anted  unless the re  was some 
excessive ac tio n  requ ired  a t  an y  tim e . On 
th e  29 th  O ct. s trong  w inds were encountered) 
and  th e  sh ip  sheered a good deal. I  :U>I 
satisfied w ith  the  evidence o f th e  m ate o f the 
tu g  th a t  the  m an o r m en w ho were steering the 
R efrigerant cou ld  n o t re a lly  see prope rly  
fo rw a rd , and th e y  themselves say th a t  they 
had to  keep the  tu g  a l i t t le  on the  s tarboah 
bow  in  o rder to  see where she was going • 
There was no officer b y  th e  m en, to  see ho 'v 
the  tu g  was steering, o u t a t the  side o f the  sh ip- 
The m an w ho was assisting the  steersman doe- 
n o t seem to  have been w a tch in g  th e  tu g , ;l1' 
the re fore , the  m an a t th e  wheel w o u ld  h a ' 
g reat d if f ic u lty  in  keeping the  ship a i t  o f  t ”  
tu g , especia lly as he was steering no com p3 
course, and in  fa c t had n o t an y  compass 
gu ide h im . I  am  advised under these circuit* 
stances th a t  th e  steering w ou ld  v e ry  lm e ^ 
be slow, and th a t  the  ship w o u ld  n o t be a t 3 
lik e ly  to  fo llo w  the  tu g  w e ll i f  nav iga ted  1 
th a t  w a y . There was som ebody on the  bi-id „  j
b u t  he was a long  w ay aw ay fo r  the  convey,-ance
o f an y  order, and no o rder seems to  have 
conveyed. E v e ry b o d y  seems to  have

; bee3
been 
3t ionq u ite  satisfied w ith  the  gear and no except* 

was taken  to  i t .  On the  30 th  O ct. the  weal ^  
g o t worse. I t  b lew  h a rd  tow a rds  n lS ’ 
g e ttin g  up  to  a gale, lu llin g  dow n, and t  ^  
b reak ing  o u t again on th e  ea rly  m ornm 0
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th e  31st, and a ll th ro u g h  th is  towage th is  rope 
stood v e ry  w e ll. A b o u t 2 a .m ., on the  31st, 
ha v in g  m e t th is  bad w eather, th e  tu g  m aster 
th o u g h t i t  advisable— and th e  F rench  m aster 
agreed— th a t  th e y  should m ake fo r  shelter. 
The tu g  there fore  tu rn e d  rou nd  to  m ake fo r 
F a lm o u th , a lte rin g  fro m  her head ing o f abou t
N .W ., w ith  the  w in d  m ore o r less abeam, to
N .E . P u tt in g  th e  w in d  beh ind  th e  ship in  
th is  w a y  w ou ld  no d o u b t m ake th e  ship sheer 
worse and take  runs on e ith e r q u a rte r, and so 
p u t  a g rea t s tra in  on the  rope, and i t  eve n tu a lly  
pa rted  ab ou t th i r t y  fa thom s fro m  the  tu g ’s 
s tern . T h is  happened when th e  vessel was 
some fou rteen  m iles fro m  the  L iz a rd . I t  m ay 
be th a t  the  tu g  in  tu rn in g  rou nd  tu rn e d  a l i t t le  
q u ic k ly . I t  m ay  be th a t  the  sh ip  d id  n o t 
fo llo w  as she ough t to  have done, o r as q u ic k ly  
as she m ig h t. I t  m ay  be a com b in a tion  o f 
those causes, o r i t  m ay  ju s t  have been bad lu c k  
in  th e  cond itions th a t  p reva iled  a t  th e  m om ent 
when th e y  tu rn e d . B u t  I  am  satisfied i t  was 
n o t a n y  fa u lt  in  th e  rope. T he  w eathe r was 
s t i l l  ra th e r bad. The ship was helpless, and 
in  those circum stances th e  tu g  w e n t aw ay 
w ith o u t saying a n y th in g  to  the  sh ip , and  a fte r  
a tte m p tin g  to  speak the  L iz a rd  w ith  her 
Morse lam p , w h ich  gave o u t as soon as th e  name 
o f the  tu g  had been passed to  th e  L iz a rd , she 
w ent in to  F a lm o u th , a rr iv in g  the re  abou t 
6 a .m . In  th e  m eantim e she had hove in  the  
rope, and fou nd  i t  was broken a t th e  th i r t y  
fa thom s. She d id  n o t kno w  w h a t had happened 
to  the  w ires ; she d id  n o t kn o w  a n y th in g  as 
to  w h a t th e  co n d itio n  o f th in g s  was on board  
the  sh ip , b u t le f t  he r in  a p o s itio n  as to  w h ich , 
the  m aster said, when he go t in , he asked the 
tu g  D andy  to  go and see i f  she requ ired  assis
tance, and said he was a fra id  she m ig h t d r i f t  
ashore a t th e  L iz a rd . A p p a re n tly , the re fore, 
kno w in g  th e  sh ip  m ig h t d r i f t  ashore on the  
L iz a rd , the  m aster w e n t aw ay in  th e  c ircu m 
stances I  have de ta iled . I t  is said th a t  the  
w eather was too  bad to  hear voices a n d  too  
bad to  p ic k  up a w ire  hang ing fro m  th e  ship 
and to  get i t  connected again. I  do n o t kno w  
w hethe r the re  was a m egaphone on board  the  
tu g  o r n o t, b u t  a t an y  ra te , I  should have 
th o u g h t th a t  th e  tu g  m ig h t have stayed there , 
an d  have le t  th e  sh ip  kno w  th a t  she was s tand 
ing  b y , even tho ugh  th e y  m ig h t n o t have been 
ab le to  ta lk  v e ry  m uch . I f  she had rem ained 
w ith  her to w  her presence, w ith  her lig h ts , 
w ou ld  have been a means o f show ing th a t  she 
was s t i l l  lo o k in g  a fte r  the  ship, even a lth ou gh  
i t  was to o  bad to  connect w ith  her, and, o f 
course, in  d a y lig h t the  in te rn a tio n a l code flags 
cou ld have been used and conversa tion  m a in 
ta ined  q u ite  easily.

On g e ttin g  in to  F a lm o u th  th e  tu g  m e t the  
D andy  ju s t  ou ts ide  th e  p o r t,  and th e  cap ta in  
o f the  tu g  to ld  th e  D andy 's  ca p ta in  o f the  
pos ition , w ho rem arked th a t  he w o u ld  see the  
D andy 's  owners and le t the m  kno w . E v e n tu 
a lly  the  D andy  w e n t o u t, th e  m aster o f the  
J  o ff re w e n t ashore, and  came back ab ou t 
10 a .m . ha v in g  been unab le  to  ge t a rope. 
So fa r  as th e  m aste r’s ac tions go— u n fo rtu - 
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n a te ly  he is dead, and I  cou ld  n o t hear his 
evidence— he does n o t seem to  have had any 
in te n tio n  o f go ing back to  the  vessel u n t i l  he 
had g o t a rope. W hen  he was ashore he w ired  
th e  owners : “  T o w  rope p a rte d  th is  m o rn ing  
th ir te e n  m iles o ff L iz a rd . W il l  requ ire  new 
to w  rope to  resume connection  w ith  Re
fr ig e ra n t."  The owners rep lied  : “  W e are
w a it in g  to  hear w ith  in te res t how  th is  occurred 
as y o u r telegram s have been v e ry  vague and 
convey p ra c tic a lly  no in fo rm a tio n .”  T h a t 
le tte r  is n o t u n im p o rta n t as to  th e  v ie w  w h ich  
the  owners to o k  o f w h a t had happened so fa r 
as th e  in fo rm a tio n  g iven b y  th e  m aster was 
concerned. T hey  go on : “  I n  th e  f irs t  place 
you  should have sta ted  w hethe r th e  sh ip  was 
a d r if t ,  as i t  was yo u  led  us to  be lieve th a t  
a lth o u g h  y o u r rope had broken , th e  ship was 
in  F a lm o u th  H a rb o u r, and  subsequently the  
tu g  D a nd y  w e n t o u t in  search, and a fte r  a good 
deal o f tro u b le  in  g e ttin g  th ro u g h  to  th e  agents 
on th e  te lephone we g o t the m  to  unders tand 
we requ ired  yo u  to  go o u t im m e d ia te ly , stand 
b y  th e  vessel and to w  her in to  F a lm o u th  when 
th e  w eathe r m odera tes.”  C learly  th e ir  v iew  
was th a t  w h a teve r the  c ircum stances were he 
ou gh t to  have stood b y  the  vessel in  th e  f irs t  
instance. “  I f  th e  D andy  can go o u t we see 
no reason w h y  you  should n o t— you  always 
have a hope o f g e ttin g  a w ire  fro m  the  ship and 
connecting  i t  to  th e  sh ip ’s cable, a t th e  present 
t im e  we do n o t kn o w  w h a t e ffo rt yo u  m ade to  
keep in  to u ch  w ith  th e  vessel, b u t  to  us i t  ap 
pears a bad business to  come and re p o rt vessel 
ha v in g  b roken  aw ay. U p  to  the  present o f  
course we have no exp la na tio n  as to  w h y  you  
d id  n o t a tte m p t to  rem a in  b y  the  vessel. 
There was a lw ays th e  hope o f g e ttin g  connected 
again, and b rin g in g  her in to  she lte r. So fa r  
as new to w in g  hawsers are concerned th e  
prices a t F a lm o u th  are p ro h ib it iv e — fu r th e r  
i t  w i l l  ta ke  th ree days a t least to  m ake one 
there . W e can do m uch b e tte r here, and are 
despatch ing b y  ra i l to -d a y  80 fa thom s o f 
m a n illa  and 120 fa thom s o f w ire .”  Then  th e y  
speak o f w h a t th e y  th in k  the  w ay to  to w  
should be : “  W e are m uch  d isappo in ted  to  
hear indeed you  d id  n o t s tand  b y  th e  sh ip  and 
m ake an e ffo rt to  reconnect, and we are 
an x io u s ly  w a it in g  fu r th e r  reports  as to  the  
p o s itio n  o f th e  vessel and w h a t has been 
done. . . .”

T h a t is a le tte r  fro m  people w ho kn o w  th e ir  
business and are q u ite  de fin ite  in  th e ir  v ie w  
th a t,  w h a teve r th e  circum stances were, the  
tu g  o u g h t c e rta in ly  to  have stayed b y  the  sh ip  
and n o t have le f t  her, and I  th in k  th e y  were 
r ig h t .  A t  9 a .m . the  same d a y  th e  D andy  
w e n t o u t, and we kn o w  th a t  th e  D andy  fou nd  
the  sh ip  and spoke her and offered her services, 
b u t  as th e y  were on a salvage basis and n o t on 
accoun t o f th e  owners o f the  J o ff  re th e  m aster 
o f th e  R efrigerant declined th e m , and i t  was 
n o t t i l l  1.30 p .m .— in  consequence o f th e  orders 
w h ich  th e  owners gave— th a t  th e  J  o ff re p u t 
to  sea, los ing o f course m uch va luab le  t im e . 
N o  d o u b t th e  D andy  cou ld  have he ld  the  sh ip  
and b ro u g h t her in  in  th e  w eathe r as i t  was.

c c c c

The Refrigerant.
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I  have also no d o u b t i f  th e  Jo ffre  had gone o u t 
the re  w o u ld  have been no rea l d if f ic u lty  in  
g e ttin g  connection  again ; i t  m ig h t have been 
som ewhat troub lesom e ow ing  to  th e  fa c t th a t  
th e  R efrigerant had no steam , b u t  s t ill th e  w ire  
cou ld , I  th in k ,  have been g o t h o ld  o f b y  o ther 
means th a n  a g rab . T h e y  cou ld  have p u t  a 
piece o f w ire  ro u n d  i t  and  hauled i t  on board  
th e  R efrigerant ( le tt in g  i t  ru n  dow n th e  w ire  
and so g e ttin g  h o ld  o f  i t ) ,  o r  indeed the re  were 
o th e r w ires on boa rd  the  sh ip , w h ich  in  case o f 
em ergency cou ld  have been used, and some 
a tte m p t cou ld  have been made and p ro ba b ly  
w ou ld  have been successful.

The D andy  re tu rn ed  a b o u t 7.30 p .m . and the  
Jo ffre , ha v in g  again gone o u t a t 1.30, rem ained 
o u t a ll n ig h t, b u t  fa iled  to  f in d  th e  Refrigerant. 
T he  w eathe r was ra in y , and  w hen lo o k in g  fo r 
a sh ip  th a t  m a y  be d r i f t in g  in  an y  d irec tion  
in  such w eathe r as p re va iled , i t  m ig h t q u ite  
easily  be th a t  th e  sh ip  w o u ld  be m issed. A b o u t 
9 o r 10 a .m . on th e  1st N o v . th e  Jo ffre  came 
back to  F a lm o u th . M eanw hile  a tra w le r, 
L 'E to ile  de I ’Est, had fou nd  th e  R efrigerant and 
had  take n  he r in to  P ly m o u th , a r r iv in g  there  
a b o u t 8 a .m ., and th e  owners o f L 'E to ile  de 
I 'E s t have been p a id  20001. as salvage, a sum 
b o th  pa rties  agreed was a fa ir  and p rope r 
sum  fo r  he r services. N o  question  there fore 
arises ab ou t th a t  figu re . On the  2nd N o v . 
th e  Jo ffre  fo u n d  the  R efrigerant again in  P ly 
m o u th . O n th e  4 th  the  Jo ffre  g o t ano the r 
rope— a second-hand one— and on th e  6 th  
N o v . the  tow age was resum ed and successfully 
fin ished on th e  10 th  N o v . in  L iv e rp o o l. Thus 
th e  Jo ffre  d id  ge t th e  vessel to  her des tina tion , 
and  w he the r one views i t  as a perform ance o f 
th e  con tra c t— 4007. be ing due under th e  con
t ra c t— o r w he the r one looks a t i t  fro m  the  
p o in t o f v ie w  o f  a quantum  m eru it, I  th in k  the  
4007. is a p rope r sum , and was earned under 
th e  con tra c t.

T h a t is th e  h is to ry  o f th e  case. [H is  L o rd - 
sh ip  the n  de a lt w ith  th e  h is to ry  o f  the  rope, 
w h ich  he said he found  was good and  su ffic ie n t.] 
T h a t be ing so, h a v in g  fou nd , as I  do, th a t  the  
m aste r le f t  th e  sh ip  in  th e  w a y  he d id , I  have 
asked th e  E ld e r B re th re n  th is  question  : 
“  O ug h t th e  tu g  m aster, in  th e  w eather 
described b y  th e  w eather repo rts , as I  f in d  
the m , to  have le f t  th e  R efrigerant and gone to  
F a lm o u th  w ith o u t com m u n ica ting  w ith  the  
sh ip  ? ”  T h e y  answer “  N o .”  T h e y  p o in t ou t 
th a t,  even i f  th e  w eathe r was to o  bad to  get 
rea l com m un ica tion  b y  h a ilin g , th e  tu g  could 
have w a ited  t i l l  d a y lig h t and  s igna lled b y  flag.
I  have also asked, ha v in g  le f t  her, ou gh t the  
tu g  m aster to  have gone to  F a lm o u th  and 
rem a ined the re  as he d id  w ith o u t m a k in g  sure 
o f e ffec tive  assistance be ing g iven  in  his 
place ? M ere ly  to  send o u t th e  D andy, who 
m ig h t o r m ig h t n o t come to  te rm s, does n o t 
seem to  be su ffic ien t. The E ld e r B re th re n  
answer th a t  question  in  th e  nega tive  also. I  
agree w ith  b o th  o f  these answers. F in d in g  
th a t  no new rope was ava ilab le  in  F a lm o u th  
th e  tu g  m aste r c e rta in ly  o u g h t to  have gone 
o u t w ith  th e  D andy  o r fo llow e d  o u t ; he knew

b y  10 a .m . he cou ld  n o t ge t a rope, and he 
should have done his best w ith  th e  w ires 
rem a in ing . I f  he had done so I  canno t be lieve 
th a t  the re  w o u ld  have been an y  d if f ic u lty  in  
p re ve n tin g  a ll th e  tro u b le  th a t  ensued. I  an) 
n o t re a lly  saying an y  m ore th a n  w h a t the 
owners them selves said in  th e  le tte r  o f th e  
31st O ct. th a t  I  have a lready  read.

Those be ing the  facts, and th a t  be ing th e  
advice th a t  I  have received, w h a t is th e  posi
t io n  under th e  c o n tra c t ? M r. D u n lo p  con
tends th a t  the  no tice  does n o t p ro te c t the  tu g  
owners, and M r. L a n g to n  contends th a t  i t  does- 
H e  argued th a t  “  d u rin g  the  towage services ’ 
means “  d u rin g  th e  perform ance o r a ttem p te d  
perform ance o f th e  service.”  T he  con tra c t 
was to  to w  fro m  L ’O rie n t to  L iv e rp o o l, and, I  
th in k ,  i t  is im p lie d  in  such a c o n tra c t, in  the  
case o f  a vessel w h ich  has no steam fo r  her own 
p ro p e llin g  purposes, th a t  the re  m ay  be acci
dents ow ing  to  bad w eathe r and p a r tin g  o f the 
rope, o r b y  reason o f  th e  various m a tte rs  
w h ich  m ay  happen in  a long  heavy to w , w ith o u t 
an ybo dy  be ing to  b lam e. I t  is n o t a con trac t 
to  to w  w ith o u t a b reak, as was suggested by  
M r. D u n lo p . In  a l l these con tracts  i t  m ust 
be im p lie d  th a t  th e  pa rties  con tem pla te  an 
in te rru p tio n  o f th e  service. The p rice  w ou ld  
be p ro h ib it iv e  i f  the re  was a guarantee th a t 
the  towage w o u ld  be w ith o u t in c id e n t, and 
business cou ld  n o t be carried  on on such term s- 
E q u a lly , I  th in k ,  i t  is im p lie d  in  a l l these 
con tracts  th a t  th e  tu g  w i l l  do her d u ty  in  case 
o f  accidents and do a ll she reasonably can to  
ta ke  care o f and p ro te c t th e  sh ip . I  th in k  th a t 
is, p u t t in g  i t  q u ite  s h o rtly , the  re su lt o f D r ' 
L u s h in g to n ’s ju d g m e n t in  The M innehaha  
(1861, 15 M oo. P . C. 133) and  i t  is re-expressed 
in  th e  ju d g m e n t o f  Roche, J . in  The P r in ce 
George (Cohen, Sons, and Co. v . S tandard M a rin e  
Insurance Com pany  (1925, 21 L I .  L .  L .  R ep . 30)- 
So fa r  as i t  is- fo r  me, and so fa r  as i t  is fo r  the  
E ld e r B re th re n , we th in k  th a t  i t  was very 
w ro ng  fo r  th e  tu g  to  go aw ay as she d id . She 
o u g h t to  have stood b y , and she ou gh t n o t to  
have stayed aw ay in  F a lm o u th . These so rt ot 
accidents happen in  m an y  salvage cases where 
th e  sa lv ing  vessel in v a r ia b ly  stands b y  her 
salved sh ip , and e ve n tu a lly , a lth ou gh  the 
ropes b reak, th e y  manage to  ge t in to  p o r t » 
th e y  do n o t abandon a sh ip  in  danger o f going  
ashore o r m ere ly  send a w ire  to  th e  owners» 
o r o n ly  go o u t when, in  e ffect, th e y  are drive*1 
to  go o u t b y  rece iv ing  a w ire  fro m  the  owners 
so to  do . ,

D id  th is  happen d u rin g  th e  to w in g  service ■
I  th in k  n o t. I n  m y  o p in ion  th e  words “  durUV 
th e  towage service ”  m ean w h ile  th e  service JS 
be ing conducted— n o t w h ile  i t  is be ing in te r " 
ru p te d , in  th e  sense th a t  the  m aster o f the  tug  
leaves th e  sh ip  a lto ge th e r and  goes in to  p °  
and sends o u t som ebody else to  do his w o r •
I  th in k  th e  co n tra c t contem plates th a t  the  tUn 
and to w  sha ll keep toge the r, because i t  says •
“  d u rin g  th e  to w in g  service th e  m aster and ere 
o f  th e  tu g  bo a t become th e  servants o f rj* 
owners o f th e  vessel in  to w  and are under 1 
co n tro l o f the  m aster o r person in  charge o f t 1
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vessel in  to w .”  I t  seems to  me th a t  i f  the  
m aster o f th e  tu g  goes aw ay and asks som ebody 
else to  do his w o rk  i t  canno t be said th a t  those 
words con tem pla te  such a do ing  o f th e  w o rk  
as th a t .  F u rth e r th a n  th a t,  as to  th e  words 
in  th e  rest o f the  clause, “  th e  com pany w il l  
n o t be lia b le  fo r  an y  damage o r loss ”  (leav ing  
o u t th e  u n im p o rta n t words), I  do n o t th in k  
th a t  i t  is “  damage o r loss ”  to  th e  vessel when 
she has been le f t  to  ge t salvage assistance to  
b r in g  her o u t o f her d ifficu ltie s . I n  m y  op in ion , 
th a t  is n o t damage o r loss to  the  vessel, n o r do 
I  th in k  i t  is “  damage to  an y  person o r p ro p e rty  
w hatsoever ”  w ith in  th e  m eaning o f th is  clause. 
I  th in k  th a t  th e  expressions used b y  L o rd  
S terndale and A tk in ,  L .J .  in  The Cap Palos  
115 A sp. M a r. L a w  Cas. 403 ; 126 L .  T . R ep. 
82 ; (1921) P . 458) sup po rt th a t  v ie w . I t  is 
tru e  th a t  in  th a t  case the  facts were d iffe re n t 
an d  th e  c o n tra c t was d iffe re n t. B u t  i f  the  
p la in t if fs  w anted  to  p ro te c t themselves against 
th e  sort o f th in g  th a t  happened in  th is  case, I  
th in k  th e y  ou gh t to  have used clear words, 
and th e y  have n o t done so. L o rd  Sterndale 
says : “ I  do n o t th in k  i t  is necessary to  say 
th a t  in  no case can th e  words ‘ d e fa u lt o f the  
ow ne r ’ re fe r to  a breach o f con tra c t, b u t I  
th in k  th a t  the  w hole clause po in ts  to  the  
exceptions be ing confined to  a t im e  w hen the  
tu g  ow ner is do ing  som eth ing o r o m itt in g  to  do 
som eth ing in  th e  ac tu a l perform ance o f the  
c o n tra c t, and do n o t a p p ly  d u rin g  a period 
when, as in  th is  case, he has ceased even fo r  a 
t im e  to  do a n y th in g  a t a ll and has le f t  the  
perform ance o f h is du ties  to  some one else. In  
o th e r w ords, I  th in k  th e  exception extends to  
cover a d e fa u lt d u rin g  the  ac tu a l perform ance 
o f the  du ties o f the  con tra c t, and n o t to  an 
u n ju s tifie d  hand ing  over o f those ob liga tions 
to  some one else fo r  perfo rm ance.”  A tk in ,  L .J .  
says, q u o tin g  fro m  th e  ju d g m e n t o f S eru tton , 
L .J .  in  Gibaud  v . Great Eastern R a ilw ay  Com
p a n y  (125 L .  T .  R ep. 76 ; (1921) 2 K .  B . 
426) “  The p rin c ip le  is w e ll know n and
perhaps L ille y  v . Doubleday is th e  best i l lu s 
tra t io n ,  th a t  i f  you  undertake  to  do a th in g  in  a 
ce rta in  w ay, o r to  keep a th in g  in  a ce rta in  
place, w ith  ce rta in  cond itions p ro te c tin g  i t ,  
and have b roken  the  con tra c t b y  n o t do ing the  
th in g  con trac ted  fo r  in  th e  w ay con trac ted  fo r, 
o r n o t keeping th e  a rtic le  in  th e  place in  w h ich  
you have con trac ted  to  keep i t ,  you  cannot re ly  
on th e  cond itions  w h ich  were o n ly  in tended to  
p ro te c t you  i f  you  carried  o u t th e  c o n tra c t in  
th e  w ay in  w h ich  you  had con trac ted  to  
do  i t . ”

I n  m y  op in ion , the  w a y  in  w h ich  th is  towage 
was con trac ted  to  be done was th a t  the  tu g  
shou ld  to w  the  sh ip  w ith  possible in te rru p tio n s , 
no d o u b t, b u t  th a t  she should s tand b y  in  case 
o f acc ident and n o t leave the  sh ip  in  the  w ay 
she d id . There fore, I  th in k ,  a lth ou gh  those 
■expressions in  The Cap Palos (sup.) were used 
in  regard to  th e  owner— w ho the re  was the  
person w ho had g iven up t r y in g  to  do the  w o rk  
— th e y  are equa lly  app licab le  where the  m aster 
has g iven up , as in  th is  case, t r y in g  to  pe rfo rm  
th e  service in  th e  w a y  in  w h ich  i t  was con

tem p la te d  th a t  i t  should be pe rfo rm ed b y  the  
pa rties  to  i t .  F o r these reasons I  th in k  m y 
ju d g m e n t should be as I  have sta ted.

W h a t are the  damages ? The damages seem 
to  me to  be 20001. There was n o t a n y  rea l 
con test as to  th a t,  and I  th in k  I  m ust a llo w  the 
damages a t th e  20001. th a t  had to  be p a id  to  
L 'E to ile  de VEst. I t  does n o t necessarily fo llo w  
th a t  th e  same sum  w o u ld  have had to  be pa id  
to  th e  D andy  i f  she had done th e  w o rk , b u t  I  
was n o t addressed on th a t  m a tte r, and I  th in k  
I  am  r ig h t  in  a llow in g  th e  damages a t the  sum 
cla im ed. A s regards costs, on the  c la im  the  
ju d g m e n t m ust be fo r  the  p la in tiffs  w ith  costs, 
and on th e  coun te rc la im  fo r  the  defendants 
w ith  costs save as to  the  issue ab ou t the 
rope.

S o lic ito rs  : P ritch a rd  and Sons, agents fo r  
W ilk in so n  and M a rsh a ll, N ew castle -on-Tyne ; 
Bottere ll and Roche.

Tuesday, Oct. 20, 1925.
(Before H i l l , J .)

T he  B a t a v ie r  I I I .  (a)
Damage —  M oorings pm  ted by wash fro m  a 

vessel passing at excessive speed —  A ction  
against passing vessel— Ine ffic ien t moorings—  
F a u lt  o f both vessels— D iv is io n  o f loss— M a r i
tim e Conventions A c t 1911 (1 <& 2 Geo. 5, 
c. 57), s. 1 (1).

Sect. 1 (1) o f the M a r it im e  Conventions A c t 1911, 
wheieby i t  is  provided that “  where by the fa u lt  
o f two o r more vessels damage o r loss is  caused 
to one o r more o f those vessels . . . the
lia b i l ity  to make good the damage o r loss shall 
be in  p ro po rtion  to the degree in  which each 
vessel was at fa u lt .  . . .”  is  not confined in
its  ap p lica tio n  to cases where the two vessels 
held to have been in  fa u lt  have been in  co llis ion  
w ith  each other, but applies to cases where 
the vessels in  fa u lt  have not been in  actual 
contact.

Thus, where a vessel broke fro m  her moorings and  
was damaged, in  circumstances in  which i t  was 
held that the damage was caused p a r t ly  by the 
inefficiency o f the m oorings and p a r t ly  by the 
wash ra ised by another vessel passing at an  
excessive speed,

H eld, that the blame m ight be apportioned between 
the two vessels.

The C a irnbahn (12 A sp. M a r . Law  Cas. 455 ; 
110 L .  T . Rep. 230 ; (1914) P . 25) fo llowed.

D am age  A c tio n .
The p la in t if fs  c la im ed damages fo r  in ju rie s  

susta ined b y  th e ir  steam er Rromsgrove. The 
Bromsgrove was ly in g  m oored a t buoys in  the  
Tham es w hen th e  defendants’ steam ship, 
B atav ie r I I I . ,  passed, bound u p -r iv e r. The 
Bromsgrove susta ined damage b y  p a r tin g  her 
m oorings, ow ing  to  th e  wash caused, as th e

{ a )  R epo rted  by  G io r r u i r  H u t c h in s o n , E sq., B a rr is te r -  
at-Lnw.
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p la in t if fs  alleged, b y  th e  excessive speed a t  
w h ich  th e  B atav ie r I I I .  was tra v e llin g . A cco rd 
in g  to  th e  de fendants ’ case th e  m oorings o f  the  
Iirom sgrove  were so placed th a t  th e y  were 
in e ffic ien t, and th e ir  ine ffic iency  was fu r th e r  
accentuated b y  an o the r vessel be ing p e rm itte d  
to  m oo r alongside th e  Bromsgrove.

Sect. 1 o f th e  M a ritim e  Conventions A c t  1911 
p rov ides as fo llow s :

(1 ) W h e re  b y  th e  fa u l t  o f  tw o  o r  m o re  vessels 
dam age o r  loss is  caused to  one o r  m o re  o f  those 
vessels, to  th e ir  cargoes o r  f re ig h t,  o r a n y  p ro p e r ty  
on  b o a rd , th e  l ia b i l i t y  to  m a ke  go od  th e  dam age o r 
loss s h a ll be in  p ro p o r t io n  to  th e  degree in  w h ic h  
each vessel w as in  fa u lt .  . . .

H a yw ard  fo r  the  p la in t if fs .
D igby  fo r  th e  defendants.

H i l l , J .— In  th is  case I  have go t to  consider 
a ltoge the r th ree  ships .- the  Bromsgrove and the  
B atav ie r I I I . ,  w h ich  arc the  tw o  ships a c tu a lly  
in v o lv e d  in  the  li t ig a t io n ,  and a th ir d  sh ip , the  
Camberwell. The Bromsgrove is a steam ship o f 
1445 tons gross, 240 ft. long  and 3 6 ft.  beam. 
She was laden and d ra w in g  1 7 ft. The Camber
well was som ewhat la rge r and was also laden. 
These tw o  ships were ly in g  a t th e  D e p tfo rd  
Buoys on the  sou th  side o f  the  r iv e r  a t the  
tim e  th e  B atav ier I I I .  passed up . T he  Camber
well p a rte d  some o f her ropes ; th e  Bromsgrove 
p a rte d  a ll he r head ropes, her head swung in , 
she stranded fo rw a rd  and had to  take  tu g  
assistance. She com pla ins th a t  th e  b reak ing  
a d r if t  was caused b y  th e  excessive speed o f 
the  B atav ie r I I I .  causing an excessive wash. 
T he  defendants deny excessive speed and say 
th a t  no p ro p e rly  m oored vessel cou ld  have 
been affected b y  an y  wash made b y  the  
Batavier I I I .

The Batavier I I I .  is a steel screw steam ship o f 
1333 tons gross, 26 1 ft. long  ; she had a p a r t  
general cargo on board  and was d raw ing  
1 2 ft. 6 in . and 1 4 ft. T in. She was in  charge o f 
a p i lo t  ; she was bound up  fo r  her b e rth  a t 
Custom  House Q uay. The tim e  was 11.45 on 
th e  4 th  .Tan., w h ich  was a Sunday. There was 
some d ispu te  as to  th e  w ind , b u t  a t th e  place 
in  question  i t  was n o t o f im portance . The t id e  
was ebb. H ig h  w a te r a t L o nd on  B rid ge  9.30 
and ab ou t an h o u r ea rlie r a t G ravesend. A t  
the  tim e  and place in  question  i t  was ru n n in g  
a b o u t th ree kno ts , and the re  was a set o f 
ab ou t one and a h a lf  po in ts  tow a rds  the  south 
shore. The Bromsgrove m oored on th e  m orn ing  
o f th e  3 rd . F o rw a rd  she had o u t tw o  2J in . 
w ires and one 3 J in . w ire . A f t  she had tw o  
2 J in . w ires and one 3J in . w ire . She was 
m oored head up . A head she was m oored 
close up  to  the  uppe r buoy , w h ich  was a l i t t le  
a b a ft and on th e  p o r t  side o f her stem . The 
tw o  2 J in . w ires lead fro m  th e  foc ’sle head and 
were s tra ig h t u p  and dow n ; the  3 } in . lead 
fro m  th e  w e ll deck on th e  p o r t  side. There 
were s im ila r m oorings a f t .  The le n g th  o f  the  
t ie r  is 31 5 ft. On the  m orn in g  o f the  4 th  the  
Camberwell m oored ou ts ide  th e  Bromsgrove to  
th e  same buoys. She m oored head down. 
H e r m oorings were s im ila r to  those o f the
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Bromsgrove, except th a t  a f t  ( th a t  is," to  the  
upper buoy) she had  in  a d d itio n  one 7 in . m an illa - 
She had  tw o  sm all w ires as breast ropes to  the  
Bromsgrove. The upper b u oy  con tinued  to  be 
on th e  p o r t  side o f th e  Bromsgrove’’s s te rn . I f  
was n o t between the  tw o  ships. On th e  ebb 
th e  Bromsgrove bore p a r t  o f th e  w e ig h t o f the  
Camberwell. I  f in d  as a fa c t th a t  w h ile  the 
B atav ier I I I .  was passing some o f th e  ropes o f 
b o th  the  Bromsgrove and th e  Camberwell 
pa rte d . On the  Camberwell one o f th e  2 j in -  
w ires fo rw a rd  ( th a t  is, to  th e  lo w e r buoy) 
p a rte d  firs t,  and  the n  one o f th e  2 J in . wires 
and  th e  7 in . m a n illa  a f t .  On th e  Bromsgrove 
b o th  the  2J in . w ires fo rw a rd  ( th a t  is, to  the  
upper buoy) p a rte d  and the n  th e  3J in . fo rw a rd , 
and im m e d ia te ly  a fte rw a rds  th e  tw o  2 J in . a ft- 
T h is  le f t  he r free fo rw a rd  and she swung in to  
th e  sou th  shore and grounded fo rw a rd .

The questions in  con tro ve rsy , on th e  one side 
and th e  o the r, are (1) th e  m oorings o f th e  Brorns- 
grove, and (2) th e  speed o f th e  B atav ie r I I I -  
N o  c o m p la in t is made o f th e  num ber o r q u a lity  
o f th e  m oorings. The c o m p la in t is th a t  they 
were so placed in  re la tio n  to  th e  upper buoy 
th a t  th e y  were in e ffic ie n t, and s t i l l  more 
in e ffic ie n t a fte r  the  Camberwell made fas t, and 
added some o f  he r w e ig h t to  th e  Bromsgrove 
on th e  ebb t id e . I  am  advised th a t  th e y  were 
in e ffic ie n t. The tw o  2 J in . w ires lead ing s tra ig h t 
up  and dow n were o f no rea l va lue ; i t  was 
th e  3 J in . fro m  th e  w e ll deck w h ich  alone had 
to  ta ke  the  s tra in . I t  is tru e  th a t  th e  Brom s
grove had been to  the  same m oorings fro m  the 
m orn in g  o f th e  3 rd , and on th a t  da y  (S a tu rday) 
m an y  ships m ust have passed up and  down- 
B u t  on th e  4 th  the  Camberwell was a new facto r, 
and I  do n o t kn o w  w h a t tra ff ic  the re  was 
between th e  m oo ring  o f the  Cambenvell. and 
the  passing o f the  B atav ie r I I I .  On th e  o ther 
hand , I  f in d  in  fa c t th a t  the  B atav ie r I n -  
passed a t a speed w h ich  I  am  advised was 
excessive and' d id  cause a wash w h ich  was 
excessive, and th a t  such wash was th e  im m e
d ia te  cause o f  th e  p a rtin g  o f th e  m oorings. The 
p la in t if fs ’ evidence pu ts  the  speed a t ten  to  
tw e lve  kno ts  ; the  defendants a d m it seven- 
B u t  i t  is c lear th a t  i t  was m ore th a n  seven- 
A cco rd ing  to  tim es p roved  b y  the  p la in t if fs  the 
B atav ie r I I I .  to o k  tw o  hours t h ir t y - f ° ur 
m inu tes fro m  Gravesend R a ilw a y  P ie r to  Tower 
B rid ge  ; accord ing to  tim es g iven  in  evidence 
b y  the  defendants tw o  hours fo r ty - fiv e  m inutes- 
The distance is, I  am  advised, tw e n ty -tw o  sea- 
m iles. T h is  gives an average o f e igh t w ith o u  
an y  allow ance fo r  t id e , and the  t id e  was a t the 
end th ree kno ts  and su b s ta n tia l a l l th e  way- 
The p i lo t  said th a t  fo r  the  f irs t  h o u r he m'8® 
go ing fu l l  speed, w h ich  was tw e lve  kno ts , w>t 
perhaps occasional easings. Assume i t  
tw e lve  kno ts  (a t sea i t  was eleven and a han;> 
and set o ff the  easings aga inst th e  tid e , tn  
B atav ie r I I I .  covered tw e lve  sea m iles in  tn e 
f irs t  h o u r ; th a t  leaves te n  m iles in  th e  rem a in 
in g  one h o u r fo r ty - f iv e  m inu tes  o r one hou 
th ir ty - fo u r  m inu tes, w ith  a th re e -k n o t ebb tide- 
Take  i t  a t  one h o u r fo r ty - fiv e  m inu tes  and y °  
ge t an average o f 5.7 +  3 o f t id e = 8 .7 ,  and the r

The Batavier III.
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were tim es d u rin g  th at  h o u r and th ree -quarte rs  
when th e  B atav ier I I J .  slowed dow n. I  in c lin e  
to  th in k  th a t  in  fa c t th e  fu l l  speed was eleven 
and a h a lf  and n o t tw e lve , and th a t  the  p la in 
t if fs ’ tim es should be accepted ra th e r th a n  the  
defendants, b u t i t  is su ffic ien t to  condem n the 
defendants to  ta ke  th e ir  f u l l  speed and th e ir  
tim es. There  was eve ry  reason w h y  the  
B atav ie r I I I .  should he pressing. She o n ly  
reached he r b e rth  ju s t  in  t im e , and on a rr iv a l 
had o n ly  14.6 on th e  b e rth . As th e  log  records, 
she be rthed  “  on  th e  m ud .”  I  canno t accept 
the  defendants’ evidence o f speed in  passing 
the  Bromsgrove. I  f in d  th a t  th e  speed was a t 
least e ig h t and a h a lf,  and p ro b a b ly  substan
t ia l ly  m ore. I  am  advised th a t  in  th e  lo c a lity  
in  question  th a t  was excessive, and  such as 
m ig h t endanger th e  sa fe ty  o f ships ly in g  a t 
the  buoys. I t  is  s ig n ifica n t th a t  the  f irs t  
m oo ring  to  p a r t  was a m oo ring  o f the  Camberwell 
to  th e  lo w e r buoy , as to  w h ic h  no c o m p la in t 
can be m ade. W h e th e r i f  th e  Bromsgrove had 
been e ffic ie n tly  m oored the  wash was such th a t  
she w o u ld  have b roken  a d r if t  is a m a tte r  o f 
specu la tion . I t  canno t be said w ith  c e rta in ty  
th a t  th e  m oorings w o u ld  o r w o u ld  n o t have 
w ith s to o d  th e  s tra in . W h a t I  can and do say 
is th a t  th e  speed was im p rope r, th e  wash 
excessive, and th e  m oorings, in  p o in t o f po s itio n , 
ine ffic ie n t. A n d , as i t  a c tu a lly  happened, tw o  
causes c o n trib u te d  to  th e  b re ak ing  a d r if t ,  the  
wash and th e  po s itio n  o f the  m oorings, and, in  
m y  op in io n , th e  p rope r fin d in g  o f fa c t is th a t  
th e  damage to  the  Bromsgrove and  the  loss to  
her owners were caused b y  th e  fa u lt  o f  those 
in  charge o f the  B atav ie r I I I .  and o f the  
Bromsgrove. I f  so, th e  M a ritim e  Conventions 
A c t  applies. The section, as po in ted  o u t b y  
L o rd  P a rke r and W a rr in g to n , J . in  The C a irn - 
bahn  (12 A sp . M a r. L a w  Cas. 455 ; 110 L .  T . 
R ep. 230 ; (1914) P . 25), is n o t confined to  
cases o f co llis ion .

I  h o ld  b o th  to  b lam e. Should I  ap po rtio n  
th e  loss otherw ise th a n  e q ua lly  ? I  th in k  the  
excessive speed in  a r iv e r  lik e  the  Tham es is 
the  g rave r fa u lt— tw o -f if th s  to  th e  Bromsgrove 
and th re e -fifth s  to  the  B atav ie r I I I .

S olic ito rs  fo r  th e  p la in t if fs , Bottercll and 
Iloche, agents fo r  Bottercll, Roche, and Tentper- 
ley, New’castle -on -Tyne.

S o lic ito rs  fo r  the  defendants, R . I I .  Behrend 
and Co.

mpme Court of lu iiicata.
COURT OF APPEAL.

F r id a y , N ov. 6, 1925.
(Refore B a n k e s , Scrtjtto n , and A t k in , L .J J .)
R e d e r i A k t ie b o l a g e t  A co lus  ». W . N . H il l a s  

a n d  Co. L im it e d , (a)
C harter-party  —  T im ber cargo —  Cargo to be 

loaded and discharged w ith  customary steam
ship dispatch— Custom o f the p o rt— Charterer's 
r is k  and expense as customary— “  Alongside ”  
the steamer— L ia b il i ty  o f Charterer.

The p la in t if fs ,  the owners o f the steamship O ., 
chartered that steamship to the defendants to 
ca rry  a cargo o f tim ber fro m  the B a ltic  to H u l l  
or West H atlepool as ordered. B y  clause 3 
of the charter-party i t  was agreed that “  The 
cargo to be loaded and discharged w ith  customary 
steamship dispatch as fa s t as the steamer can 
receive and deliver du rin g  the o rd in a ry  ivorking  
hours o f the respective ports, but according to 
the custom o f the respective ports  . . . the
cargo to be brought to and taken fro m  alongside 
the steamer at the charterer's r is k  and expense 
as custom ary." The steamer du ly  arrived at 
H u l l  and was backed alongside a quay in  the 
dock, and one o f the usual methods o f d is
charging a tim ber cargo at H u l l  at that spot was 
that a p la tfo rm  should be erected covering the 
space between the sh ip 's  side and a line  o f ra ils  
upon which bogies ran  upon which the timber 
discharged fro m  the sh ip  was placed and ru n  in to  
the tim ber merchant's yard . The distance fro m  
the edge o f the quay to the nearest r a i l  on which 
the bogies ran  was about 18f t .  Same expense 
was incurred  in  bu ild in g  the p la tfo rm , which  
consisted o f some p o rtio n  o f the cargo, and some 
expense was also necessarily incu rred  in  con
veying the tim ber fro m  the sh ip 's  ra i l,  across the 
p la tfo rm , and p lac ing  i t  on the bogies, and the 
dispute was as to who should p a y  the expenses 
of b u ild in g  the p la tfo rm  and o f conveying the 
tim ber fro m  the sh ip 's  ra i l,  across the p la tfo rm , 
and p lac in g  i t  on the bogies. The charterers 
contended that those expenses ought to be borne 
by the shipowners under a long-standing 
custom at H u ll,  which, so long ago as 1899, was 
reduced in to  w r it in g  and published, and that, 
by thed custom, those expenses were payable by 
the shipowners. The shipowners contended 
that, in  spite o f that custom, by the language 
o f the charter-party, those expenses were 
thrown on the charterers. Greer, J .  held that 
the defendants were liable fo r  such p ro po r
tionate p a r t  o f the stevedore's charges as were 
attributable to the work o f tak ing  the timber 
beyond the steamer's ra i l.  The custom o f the 
p o rt was on ly b ind ing  in  so f a r  as i t  was con
sistent w ith  the terms o f the charter-party and  
could not impose on the steamship a b ind ing  
ob ligation to lake the goods beyond a place 
which could p ro pe rly  be described as alongside

(a) Reported by T. W. Morgan, Esq., Barrister-at-Law.
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the steamship, and  that there was no evidence 
that the word  “  alongside ”  had acquired a 
customary m eaning at the p o rt o f H u l l .  On 
appeal,

H e ld , that having regard to the language o f the 
charter-party, evidence o f thé custom o f the 
p o rt o f H u l l  was not admissible in  order to 
decide upon whom the expenses in  question 
should rest. The custom was inconsistent w ith  
the express terms o f the charter-party and the 
shipowners were entitled to recover.

Palgrave, B ro w n , and Son L im ite d  v. Owners 
o f th e  steam ship T u r id  (15 A sp. M a r .  La w  
Cas. 155, 184, 538 ; 127 L .  T . Rep. 42 ; 
(1922) 1 A . C. 397) and  H o lm a n  v. W ade (The 
T im es Newspaper, M a y  11, 1877) fo llowed. 

D ecision o f Greer, J .  ( in fra ) affirmed.

A p p e a l  fro m  a decision o f  Greer, J . in  an action  
in  the  C om m ercia l L is t.

The facts and argum ents s u ffic ie n tly  appear 
in  the  headnote and  judgm ents .

W . N o rm an Raeburn, K .C . and S ir Robeit 
Aske  fo r  th e  p la in t if fs .

C. T . Le  Quesne, K .C . and Clement Davies
fo r  the  de fendants. „  , „

C ur. adv. vu lt.

M a y  29, 1925.— Gr e e r , J . read th e  fo llo w in g  
ju d g m e n t : The p la in tiffs , the  owners o f the  
steam ship Oresund cha rte red to  th e  defendants, 
c la im  fro m  the  defendants 1271. 3s. 9d., 
w h ich  th e y  allege is th e  cost in cu rre d  b y  them  
in  do ing w o rk  w h ich  th e  defendants had  un de r
take n  to  do b y  the  te rm s o f th e  c h a rte r-p a rty  
an d  had refused to  do. I t  has been agreed 
th a t  i f  I  h o ld  th a t  the  defendants are liab le , 
th e  question  o f a m o un t sha ll be otherw ise 
d e a lt w ith .

T hough th e  am o un t in v o lv e d  in  th is  lit ig a t io n  
is sm all, th e  question fo r  decision is o f  general 
im portance  to  a ll shipowners and m erchants 
in te rested in  th e  im p o rta t io n  and d e live ry  in  
H u l l  Docks o f t im b e r ca rried  upon th e  te rm s 
o f  the  Scanfin ch a rte r-p a rty .

B y  a c h a rte r-p a rty  da ted  the  24 th  M ay  1924 
between th e  p la in tiffs , as owners o f the  steam 
ship Oresund, and th e  defendants, as charterers, 
i t  was agreed th a t  th e  steam er should proceed 
to  K arlesborg  and the re  load a fu l l  and com 
p le te  cargo o f  deals, and  (o r) ba ttens, and (or) 
boards and (or) scantlings, in c lu d in g  a dock 
load  a t  fu l l  fre ig h t, and th e re w ith  proceed to  
H u ll  (V ic to r ia  Docks) o r W est H a rtle p o o l, as 
ordered, and the re  de live r th e  same always 
a flo a t on be ing p a id  fre ig h t as the reunder 
m entioned.

Clause 3 o f  th e  cha rte r - p a r ty  reads as 
fo llow s :

The cargo to  be loaded and discharged w ith  
customary steamship dispatch, as fast as the steamer 
can receive and deliver during the ordinary working 
hours o f the respective ports, Sundays, general or 
local holidays (unless used) in  both loading and 
discharging excepted. Should the steamer be 
detained beyond the tim e stipulated as above for 
loading or discharging, demurrage shall be paid at 
th ir ty  pounds per day, and pro rata fo r any part 
thereof. The cargo to  be brought to  and taken

from  alongside the steamer a t charterer’s risk and 
expense as customary. The master has libe rty  
to bring iron or other dead weight as ballast from 
the loading or any other port.

I t  w i l l  be seen th a t  th e  clause conta ins three 
references to  custom  : (1) The discharge to  be 
“  w ith  cus tom ary  steam ship d ispa tch ,”  (2) as 
fa s t as th e  steam er can receive and de live r 
d u rin g  o rd in a ry  w o rk in g  hours o f  th e  respective 
po rts , b u t  “  accord ing to  th e  custom  o f  the 
respective p o rts ,”  (3) the  cargo is to  be b ro ug h t 
to  and ta ke n  fro m  alongside th e  steam er a t 
cha rte re r’s r is k  and expense as custom ary. 
I t  is obvious th a t  the  references to  custom ary 
d ispa tch  and d e live ry  accord ing to  th e  custom  
o f the  p o r t  can o n ly  a p p ly  as fa r  as th e y  are 
consistent w i th  th e  express o b lig a tio n  o f the 
charterers to  ta ke  th e  cargo fro m  alongside 
a t th e ir  r is k  and expense.

A t  the  V ic to r ia  D ock , H u ll,  the re  are three 
d iffe re n t w ays in  w h ich  w ood cargoes are dealt 
w ith  on a rr iv a l.  T h e y  are som etim es delivered 
in to  ligh te rs  w h ich  come alongside th e  ships ; 
sometimes handed over th e  sh ip ’s ra il,  carried 
across a p la tfo rm  w h ich  is, in  th e  f irs t  instance, 
b u ilt  up  o u t o f th e  dock cargo, and placed in 
bogies on ra ils  a long th e  quay  ; and sometimes 
carried  fro m  th e  sh ip ’ s ra i l to  a place on the 
q u a y  a t a d istance fro m  th e  sh ip  w h ich  m ay  he 
as m uch  as 60 fee t. I n  th e  case o f th e  O r e s u n d ,  

th e  charterers requ ired  th e  good:; in  bogies, 
and th e  second m ethod  o f dea ling  w ith  the 
cargo was adop ted.

T he  p la in t if fs  contended th a t  w hen they 
handed th e  goods ove r th e  sh ip ’s ra i l o r, a t  any 
ra te , w hen th e y  had p u t  the m  ove r th e  ran 
as fa r  as th e  sh ip ’s ta ck le  w o u ld  reach, th e y  had 
pe rfo rm ed th e ir  du ties as to  d e live ry . The 
goods were th e n  alongside, and i t  was fo r  the 
charterers to  in c u r th e  expense o f ca rry ing  
th e m  to  and load ing  and  securing the m  in  the 
bogies.

The  defendants contended th a t  th e  sh ip ' 
ow ner had to  discharge th e  sh ip  accord ing to 
the  custom  o f  th e  p o r t  o f H u l l ; th a t  the 
custom  p u t upon  h im  th e  o b lig a tio n  o f erecting 
th e  stag ing, c a rry in g  th e  t im b e r across the 
stag ing, and p ilin g  and securing i t  in  the 
bogies ; and th a t  th e ir  o b lig a tio n  to  receive 
the  cargo d id  n o t begin u n t i l  a ll th is  w o rk  i*as 
done. T hey  alleged and  p roved  a th ree fo ld  
custom  w h ich , accord ing to  the  evidence) 
had  been established fo r  m an y  years be fo t6 
th e  Scanfin cha rte r - p a r ty  was settled  oy 
representatives o f the  shipowners and m et '  
chants engaged in  th e  w ood trade  in  th is 
c o u n try . ,

T o  p re ven t d isputes as to  th e  existence a® 
e x te n t o f th e  custom  i t  was p u t  in to  w r it in g  
June  1899. I t  was p roved  to  m y  satisfactm  
that, th e  custom  as s ta ted  in  the  w r it te n  recor > 
and exp la ined b y  th e  witnesses fo r  the  defenc®| 
had  been fo llow ed  in  the  p o r t  o f H u l l  before 
since 1899 u n t i l  ab ou t a year ago, when, 1 
consequence o f reported  l i t ig a t io n  ab ou t s*n>ll.0 
custom s a t o th e r po rts , shipowners began 
d ispu te  th e  c la im  o f th e  charterers o r receive 
to  p u t  upon th e  sh ip  th e  expense o f  ta k in g  4
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goods to  th e  bogies, o r to  the  places on the  
q u ay  opposite the  ship ind ica ted  b y  the  
rece iver.

T he  p la in t if fs  contended th a t  th e  custom  as 
p roved  was (1) unce rta in , (2) unreasonable, and 
(3) incons is ten t w ith  th e  express words o f th e  
ch a rte r-p a rty . The custom  as sta ted  in  th e  
w r it te n  record is as fo llow s : “  Mode o f d is
charge. I t  is th e  d u ty  o f  th e  ow ner o f  a 
steam er d ischarg ing a w ood cargo as above- 
m entioned ’ ’— th a t  is, in c lu d in g  th e  V ic to r ia  
D ock— “  to  rem ove th e  cargo fro m  th e  steamer 
and to  place i t  upon  th e  q u ay  space opposite the  
steamer, o r  upon  carriages on ra ils  (te rm ed 
‘ bogies ’ ), o r  to  low er th e  cargo in to  open 
ligh te rs  supp lied  and b ro u g h t alongside b y  th e  
receivers, and to  p a y  fo r  th e  la b o u r necessary 
to  pe rfo rm  th e  above w o rk . I t  is  th e  d u ty  o f 
the  receivers o f such cargo to  sup p ly  and have 
ready a clear q u ay  space th e  fu l l  le ng th  o f the  
steamer and (or) a su ffic ien t con tinuous supp ly  
o f bogies and (or) su itab le  open ligh te rs  alongside. 
Q uay space means th e  piece o f  g round  opposite 
the  side o f the  steamer w h ich  lies im m e d ia te ly  
alongside o r beyond th e  ra ils  on w h ich  th e  bogies 
run , alongside and pa ra lle l w ith  th e  steamer, and 
w h ich  piece o f g round  extends aw ay fro m  the  
steam er up  to  th e  n e x t road  o r lin e  o f ra ils  
w h ich  runs ro u g h ly  speaking, pa ra lle l w ith  the  
steam er.”

In  m y  ju d g m e n t th e  custom  so fa r  as i t  affects 
d e live ry  to  bogies, is n e ithe r un ce rta in  no r 
unreasonable. I ts  m eaning and  effect on the  
du ties o f  the  sh ipow ner cou ld  easily be d e fin ite ly  
de term ined b y  in q u iry  a t th e  p o r t  o f H u l l ; 
i t  w o u ld  n o t be d if f ic u lt  to  estim ate  the  p ro b 
able expense, and th e  sh ipow ner cou ld  there fore 
easily in d e m n ify  h im se lf against such a d d itio n a l 
expense as the  custom  im posed on h im  b y  
f ix in g  a ra te  o f fre ig h t su ffic ien t to  rem unerate 
h im  n o t o n ly  fo r  th e  o rd in a ry  services o f a 
ca rrie r b y  sea, b u t  also fo r  th e  a d d itio n a l 
services requ ired  o f h im  b y  the  custom .

The o n ly  question  i t  is necessary to  con
sider a t le n g th  is th e  rem a in ing  one : Is  the  
custom  consis tent w ith  the  express words o f 
th e  c h a rte r-p a rty  ? T he  defendants p u t  th e ir  
case, so fa r  as th is  p o in t is concerned, in  tw o  
ways (a) T hey  say th a t  in  th e  t im b e r and 
sh ipp ing  trade  o f the  p o r t  o f H u ll,  “  a longside ”  
has acqu ired a special trade  m eaning, and 
in  th is  c h a rte r-p a rty  i t  is used in  its  special 
tra d e  m eaning and n o t in  its  o rd in a ry  m eaning, 
(b) T h e y  say th a t,  in  an y  case, the  custom  is n o t 
incons is ten t w ith  the  words o f  th e  cha rte r- 
p a r ty  ; i t  relates o n ly  to  the  m ethod  o f d is 
charge alongside ; th e  t im b e r was s t i l l  alongside 
when i t  was p u t  in to  the  bogies, ju s t  as i t  was 
when p u t  in to  th e  ligh te rs  in  th e  L o nd on  dock 
in  the  case o f Akliesetskab H elios  v .  E km an  and  
Co. (8 Asp. M ar. L a w  Cas. 244 ; 76 L .  T . R ep. 
537 ; (1897) 2 Q. B . 83) and Glasgow N a v iga 
tion  Company v .  H ow ard  Brothers and Co. 
(9 Asp. M a r. L a w  Cas. 3 7 6 ; 102 L .  T . 
R ep. 172).

A s to  (a), in  m y  ju d g m e n t th e  defendants 
e n tire ly  fa ile d  to  p rove  th a t  th e  w o rd  “  a long
side ”  had acquired a special trade  m eaning

in  th e  H u ll  t im b e r im p o rt in g  trade . I t  is  
p la in  in  the  w r it te n  s ta tem ent o f th e  custom  
th a t  “  alongside ”  is used in  its  o rd in a ry  sense 
when app lied  to  th e  po s itio n  o f th e  ligh te rs , and 
the  d e fin itio n  o f quay  space seems to  me to  
mean n o t th a t  “  alongside ”  has a w id e r m ean
in g  th a n  i t  o rd in a r ily  has, b u t  th a t  the  quay  
space to  w h ich  the  custom  applies means n o t 
o n ly  th e  quay  space w h ich  is alongside the  
steamer, b u t  also fu r th e r  space, w h ich  can on ly  
be accu ra te ly  described as pa ra lle l w ith  th e  
steamer.

F u rth e r, none o f  th e  witnesses w ho were 
asked to  define th e  cus tom ary  m eaning o f the  
w o rd  cou ld  g ive  an y  de fin ite  o r in te llig ib le  
d e fin itio n  o f th e  special trade  m eaning o f the  
w o rd . In  m y  op in ion , th e  evidence fa ile d  to  
b r in g  th is  case w ith in  such a u th o ritie s  as S m ith  
v . W ilson  (1832, 3 B . &  A d . 728), o r th e  various 
cases re ferred to  in  the  ju d g m e n t o f Coleridge,
J ., in  B row n  v . B yrne  (1854, 3 E ll .  &  B l.  703 ; 
18 J u r is t.  700).

In  m y  ju d g m e n t, a custom  o f th e  k in d  proved 
in  th is  case w h ich  is n o t expressly d irec ted  to  
estab lish a cus tom ary  m eaning o f  a w o rd , 
canno t be said to  have th is  effect in d ire c tly , 
m ere ly  because th e  custom  canno t be g iven 
effect to  w ith o u t g iv in g  a special m eaning to  th e  
w o rd . T o  so decide w o u ld  in  m y  ju d g m e n t be 
co n tra ry  to  th e  decision in  the  case o f Palgrave  
B row n  and Son L im ite d  v . Owners o f the 
Steamship T u r id  (15 Asp. M ar. L a w  Cas. 155, 
184, 358 ; 127 L .  T . R ep. 42 ; (1922) 1 A . C. 
397).

As to  (6), the  general ru le  w ith  regard to  
discharge is s ta ted  b y  L o rd  E sher, M .R ., 
in  Peterson v . Freebody and Co. (8 Asp. 
M ar. L a w  Cas. 5 5 ; 73 L .  T . R ep . 163 ;
(1895) 2 Q. B . 294, a t p . 297) : “  One 
p a r ty  is to  g ive, and the  o th e r is to  take , 
d e live ry  a t one and  th e  same tim e , and b y  one 
and the  same opera tion . I t  fo llow s th a t  b o th  
m us t be present to  take  th e ir  p a r t  in  th a t  
opera tion . . . . The sh ipow ner acts fro m
th e  dock o r some p a r t  o f  his own ship, b u t  
always on board  his sh ip . The consignee’s 
place is alongside th e  ship, where the  th in g  is 
to  be de live red to  h im . . . . The sh ip
ow ner . . . m us t p u t  th e  goods in  such
a p o s itio n  th a t  th e  consignee can take  d e live ry  
o f  the m . H e  m ust p u t  the m  so fa r  over th e  
side as th a t  the  consignee can begin to  ac t 
upon the m  ; b u t  the  m om ent th e  goods are 
p u t  w ith in  th e  reach o f th e  consignee he m ust 
take  h is p a r t  in  th e  opera tion . A t  one m om ent 
o f t im e  the  sh ipow ner and th e  consignee are 
b o th  ac tin g— the  one in  g iv in g  and th e  o the r 
in  ta k in g  d e live ry  ; a t  ano the r m om ent the  
jo in t  a c t is fin ished.”

T o  p u t  the  goods over th e  ra i l is thu s  the  
p r im d  fac ie  l im it  o f  th e  o b lig a tio n  o f the  ship 
to  discharge and de live r the  cargo. I f  the re  
be n o th in g  in  th e  c h a rte r-p a rty  ab ou t the  
consignee ta k in g  fro m  alongside, i t  m ay  w e ll 
be th a t  a custom  such as is alleged in  th is  case 
m ig h t impose th e  fu r th e r  d u ty  o f de live ry  
in to  bogies 18 J ft. fro m  th e  sh ip ’s side. I t  has 
been decided th a t  the  sh ip ’s ob liga tions, even
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where the re  is an alongside clause, m a y  be 
extended and the  rece iver’s du ties  d im in ished  
b y  an established custom  o f th e  p o r t  (see 
Aktieselskab H elios  v . E km an  and Co. (sup.), 
an d  Glasgow N av iga tion  Company v . H ow ard  
Brothers and Co. (sup.), so long  as th e  added 
du ties  o f the  sh ip  are be ing pe rfo rm ed w h ile  the  
goods are s t i l l '  alongside. B u t  i f  th e  added 
du ties o f the  sh ip  im posed b y  th e  custom  
extend  to  ta k in g  goods beyond a place th a t  
can p ro p e rly  be described as alongside, the  
custom  is incons is ten t w ith  the  c o n tra c t made 
b y  the  express words o f th e  ch a rte r-p a rty , 
and is n o t b in d in g  on the  pa rties  to  th e  con
tra c t.

In  th is  case, the  custom  in vo lve d  th e  b u ild in g  
o f a stage fo r  a d istance o f 1 8 J ft. fro m  the  sh ip ’s 
side, the  p lac in g  o f some o f th e  cargo a fu r th e r  
distance equal to  th e  w id th  o f th e  bogie, and 
fasten ing i t  w ith  ropes before i t  was m oved o ff 
b y  m en ac tin g  fo r  th e  rece iver.

I f  I  a p p ly  th e  tes t suggested b y  L o rd  
Cam pbell in  H u m fre y  v . Dale  (7 E . &  B . 266, 
273, 279), and  app lied  b y  L o rd  B irkenhead  
in  th e  case o f The T u r id  (15 Asp. M ar. 
L a w  Cas., a t p . 541 ; 127 L .  T . R ep. 42 ; (1922) 
1 A . C., a t p . 407), I  f in d  th a t  th e  cha rte r- 
p a r ty  w o u ld  read : “  T he  cargo to  be taken  
fro m  alongside th e  steamer a t cha rte re r’s r is k  
and expense as cus tom ary  ; th a t  is to  say, 
a su ffic ien t p a r t  o f the  deck cargo sha ll, a t  the  
sh ipow ner’s r is k  and expense be carried  from  
the  ra i l o f the  vessel on to  the  quay, and then 
used to  fo rm  a stage fro m  th e  sh ip ’s side to  the  
bogies 18£ ft. aw ay, to  the  he ig h t o f the  bogies, 
and the  rest o f th e  cargo sha ll, a t  the  r is k  and 
expense o f th e  sh ipow ner, be carried  over the  
s tag ing and loaded in to  th e  said bogies, and 
the re  securely roped .”

So read, i t  appears to  me clear th a t  th e  added 
words are incons is ten t w i th  those take n  from  
the  c h a rte r-p a rty . As L o rd  B irkenhead po in ts  
o u t : “  The w o rd  ‘ a longside,’ i f  i t  does n o t 
suggest ac tu a l con tac t, does a t a l l events, 
suggest close c o n tig u ity .”  The words o f L o rd  
Sum ner are as a p p ro p ria te  to  the  fac ts  o f the  
present case as to  those proved  in  th e  case 
then  under considera tion  : “  T hough  th e  ship 
was in  a po s itio n  in  w h ich  she was e n tit le d  to  
requ ire  th e  process o f d e liv e ry  to  begin, the  
m erchants say th a t  th e y  were o n ly  ta k in g  the  
cargo fro m  alongside the  steamer, tho ugh  th e y  
cou ld  n o t reach the  steamer fro m  th e ir  selected 
spot, n o r cou ld  th e  sh ip ’s stevedores reach i t  
fro m  the  steamer w ith o u t th e  in te rp o s it io n  o f 
a te m p o ra ry  s tru c tu re , and o f a new fo rm  o f 
tra n s p o rt b y  m an -ha nd lin g  the  tim b e r. I  am 
unable to  reconcile th is  w ith  be ing alongside 
th e  steamer, the  steamer be ing where she was 
e n tit le d  to  be a t th e  com m encem ent o f the  
process o f d e live ry . The fa c t is th e  steamer 
is the  s ta rtin g  p o in t. I t  is fro m  her side th a t  
the  extension is to  be measured, w h ich  u l t i 
m a te ly  reaches the  custom ary spot, and  when 
th a t  extension invo lves 1 3 ft. o f  w a te r, b ridged  
b y  a stag ing and, a t least, 1 0 ft. o f  quay 
traversed  b y  po rte rs— I  th in k  the  spot is too  
fa r  aw ay.”

A n  a tte m p t was m ade to  d is tin g u ish  th is  
case fro m  The T u r id  (sup.), and  H o lm an  
v . Wade (The Tim es  newspaper, M a y  11. 
1877) approved  in  The T u r id  (sup.) on the  
g ro un d  th a t  in  b o th  those cases p a r t  o f the  
d istance between th e  sh ip ’s side and the 
cus tom ary  place o f d e live ry  was covered b y  
w a te r, whereas in  th e  present case i t  was 
e n tire ly  q u a y  space. I  th in k  th is  is a d is tin c 
t io n  w ith o u t a d ifference, and th a t  in  a ll 
m a te ria l respects th e  present case is in d is 
tingu ishab le  fro m  th e  case o f The T u r id  (sup.), 
and should be s im ila r ly  decided.

In  m y  ju d g m e n t, th e  defendants are liab le  
fo r  such p ro p o rtio n a te  p a r t  o f the  stevedores’ 
charges as is a ttr ib u ta b le  to  th e  w o rk  o f ta k in g  
th e  t im b e r fro m  th e  sh ip ’s ra il,  and  the re  m ust 
be ju d g m e n t fo r  the  p la in t if fs , w ith  costs, fo r  a 
sum  to  be ascerta ined b y  agreem ent. O r, in  
de fau lt, b y  a special referee to  be appo in ted  
b y  th e  pa rties , o r, in  d e fa u lt o f  ap po in tm e n t, 
b y  th e  pa rties  the n  to  be ap po in te d  b y  the

Judgm ent fo r  the p la in t if fs .

The defendants appealed.
Le Quesne, K .C . and Clement Davies fo r  the 

appe llan ts.
Raeburn, K .C . and S ir  Robert Aske  fo r  the 

respondents.

B a n k e s , L .J .— The d ispu te  in  th is  case i s 
between shipowhers and charterers as to  w h ich  
o f the  tw o  shou ld  p a y  p a r t  o f th e  expenses o f 
d ischa rg ing  a cargo o f t im b e r fro m  the  vessel 
a t  th e  V ic to r ia  D o ck , H u ll,  and  th e  evidence 
shows th a t  th e  vessel was backed alongside a 
q u ay  in  the  dock, and th a t  one o f th e  usual 
m ethods o f d ischa rg ing a t im b e r cargo a t th a t 
spo t is to  erect a p la tfo rm  covering  the  space 
between th e  sh ip ’s side and a line  o f ra ils  upon 
w h ich  bogies ru n , upon  w h ich  th e  t im b e r d is
charged fro m  th e  vessel is p laced and ru n  in to  
th e  t im b e r m e rch an t’s y a rd . T he  distance from  
th e  edge o f the  q u ay  to  the  nearest ra i l on w hich 
the  bogies ru n , I  understand , is ab ou t eighteen 
fee t. Some expense is necessarily in cu rre d  m 
b u ild in g  th is  p la tfo rm , w h ich  consists o f some 
p o rtio n  o f th e  vessel’s cargo, and some expense 
is also necessarily in cu rre d  in  convey ing the 
t im b e r fro m  th e  sh ip ’s ra i l across th is  p la tfo rm  
and  p lac ing  i t  on th e  bogies, and th e  dispute 
is as to  w ho sha ll pa y  the  expense o f th is  opera
t io n — b u ild in g  th e  p la tfo rm  and convey ing  the 
t im b e r fro m  th e  sh ip ’s ra i l and p lac ing  i t  on the 
bogies.

The charterers contend th a t  th a t  expense 
ou gh t to  be borne b y  th e  shipowners, and the } 
say th a t  i t  should be so borne because o f a long
s tan d in g  custom  a t  H u ll,  w h ich , as long  ago as 
1899, was reduced in to  w r it in g  and pub lished ’ 
and th a t  b y  th a t  custom  these expenses ar 
payab le  b y  th e  shipowners. The sh ipow ner 
con tend th a t  in  sp ite  o f  th a t  custom , b y  t h g 
language o f  th e  c h a rte r-p a rty  th e  expense 
th ro w n  on th e  charterers.

The question  o f th e  con s tru c tion  o f the  
t ic u la r  clause in  question— clause 3— has bee 
considered on tw o  occasions, once in
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case o f Palgrave, B row n, and Son L im ite d  
v .  Steamship T u r id  (owners) (15 Asp. M ar. 
L a w  Cas. 538 ; 127 L .  T . R ep . 42 ; (1922) 
1 A . C. 397) in  th e  House o f Lo rds , and  once 
in  the  ease o f H o lm an  v . Wade (The Tim es  
newspaper, M a y  11, 1877) in  th e  C ourt o f 
A ppea l, and, in  m y  op in ion , i t  is im possib le 
to  d is tin g u ish  th is  case fro m  those tw o  cases. 
I t  is q u ite  tru e  th a t  the re  is a d is tin c t io n  in  
fa c t, because in  b o th  o f those cases th e  vessel 
cou ld  n o t lie  up  aga inst th e  quay , and  a bridge 
had to  be constructed  between th e  vessel and 
th e  quayside, b u t, in  m y  op in ion , i t  is n o t 
possible to  d raw  a d is tin c t io n  between those 
cases and th is  case on th a t  d is tin c t io n  in  fa c t.

I  come to  the  conclusion, the re fo re , th a t  w h a t 
is re a lly  th e  m a in  question  in  th is  case—  
nam ely, w he the r, h a v in g  regard to  the  language 
o f the  c h a rte r-p a rty , th e  custom  is adm issib le 
in  o rder to  decide upon  w hom  th is  expense 
sha ll rest— th a t  m a in  question  is decided against 
th e  appe llan ts  b y  th e  tw o  cases to  w h ich  I  have 
re ferred, and we are hound b y  them .

M r. Le  Quesne, counsel fo r  th e  appe llan ts 
has take n  tw o  o th e r po in ts . One, th a t  even 
assum ing th a t  th a t  he th e  case, th e  w o rd  
“  alongside ”  a t H u l l  has ob ta ined  b y  long 
p rac tice , o r long usage, a custom ary o r conven
t io n a l m eaning, and th a t  th a t  cus tom ary  o r 
co n ven tion a l m eaning means d e live ry  on to  
these bogies. W e ll, pe rsona lly , I  th in k  th a t  
th a t  p o in t also is covered b y  th e  decision o f the  
House o f Lo rds  in  the  The T u r id  case (sup.), b u t  
a p a rt fro m  th a t,  i t  does n o t seem to  me th a t  
such an a rgum ent is open to  a p a r ty  against 
whom  a decision has been g iven  th a t  th e  
language o f th e  c h a rte r-p a rty  cuts th ro u g h  the  
custom , because, a fte r  a ll, a cus tom ary  or 
con ven tion a l m eaning o n ly  im p lies  a m eaning 
a rr iv e d  a t b y  custom , and i f  th e  custom  is b y  
th e  language o f th e  c h a rte r-p a rty  excluded, i t  
does n o t seem to  me th a t  i t  is possible to  tu rn  
rou nd  and say th a t,  a p a rt fro m  p ro o f o f the  
custom , I  am e n tit le d  to  p rove  a cus tom ary  or 
con ven tiona l m eaning.

H is  o th e r p o in t was th a t,  a p a rt a ltoge ther 
fro m  th is  considera tion , the  o rd in a ry  m eaning 
o f “  alongside ”  w o u ld  inc lude  the  side o f the  
q u ay  up to  and in c lu d in g  th e  ra ils  on w h ich  the  
bogies ru n . A p a r t  fro m  a n y  cus tom ary  o r 
con ven tiona l m eaning o f th e  w o rd  “  alongside,”  
i t  does n o t seem to  me possible to  inc lude  th a t  
space, and again I  say, a p a rt fro m  th a t  i t  seems 
to  me th a t  th a t  p o in t m u s t have been covered 
b y  The T u r id  case (sup.), o therw ise th e  decision 
w ou ld  n o t have been g iven in  the  language 
in  w h ich  i t  was g iven .

F o r these reasons I  th in k  th e  appeal fa ils .

Sc r u t t o n , L .J .— I  am  in  th e  m elancho ly  
and un sa tis fa c to ry  p o s itio n  o f  fee ling  q u ite  
sure th a t  I  should have gone w ro ng  b u t  fo r  the  
gu idance I  have g o t fro m  superio r a u th o r ity .  
I f  I  had  been le f t  to  m yse lf, w ith o u t th e  a id  o f 
the  co -o rd in a tin g  decisions o f th e  C o u rt o f 
A p p ea l— H o lm an  v . Wade (sup.), and  the  
House o f Lo rds— The T u r id  ease (sup.), I  should 
have fe lt  no d if f ic u lty  in  th is  case. I  should 
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have in te rp re te d  th e  w o rd  “  a longside ” — an 
e x trem e ly  vague w o rd , in  m y  idea— b y  th e  cus
to m  o f  the  p a rtic u la r p o r t.  I  should have 
in te rp re te d  “  discharge ”  b y  the  custom  o f the  
p a r tic u la r  p o r t.  I f  I  fou nd  th a t  th e  custom  o f 
the  p o r t  requ ired  th e  sh ipow ner to  do some
th in g  outside the  sh ip  a fte r  th e  goods had le f t  
h is tack le , as, fo r  instance, to  s tow  in  a barge 
a fte r  th e  th in g s  were take n  fro m  h is tack le , I  
should have bound h im  to  do i t ,  a lth o u g h  i t  
was said th a t  he was to  p u t  the m  “  alongside,”  
and th a t  the  cha rte re r was to  take  th e  goods 
fro m  “  alongside ”  a t c h a rte r’s r is k  and ex
pense.

I  ga the r th a t  L o rd  Sum ner w o u ld  have fe lt  
no d if f ic u lty ,  because, in  the  case o f Glasgow 
N a v iga tion  Com pany  v . H ow ard  Brothers and 
Co. (9 Asp. M ar. L a w  Cas. 376 ; 102 L .  T . 
R ep. 172), he requ ired  the  sh ip  to  do 
som eth ing a fte r  the  goods had le f t  th e  sh ip ’s 
ta ck le — th a t  is, s tow  the  barge— and I  
m yse lf shou ld  have found  no d if f ic u lty  in  
in te rp re tin g  “  alongside ”  b y  th e  custom  o f the  
p a r tic u la r  p o r t.  I  ga the r th a t  L o rd  Sum ner 
w o u ld  ta ke  “  a longside,”  a t an y  ra te , as fa r  as 
th e  sh ip ’s ta ck le  w o u ld  sw ing ; he w o u ld  n o t 
l im it  i t  to  to u ch in g  th e  ship, b u t  so fa r  as the  
sh ip ’s ta c k le  w o u ld  sw ing he w o u ld  tre a t as 
“  alongside the  sh ip .”

I f ,  as is th e  case o f m any po rts , i t  is n o t 
perm issib le to  leave the  goods w ith in  the  
l im it  o f  a ce rta in  num ber o f fee t fro m  the  
edge o f th e  quay, o r n o t p e rm itte d  to  leave 
th e  goods on the  quay  a t  a ll, b u t  o n ly  to  p u t 
the m  on ra ilw a y  wagons w ith in  reach o f the  
sh ip ’s tack le , I  should have fou nd  no d if f ic u lty ,  
on the  custom  being p roved , in  tre a tin g  th a t  
as “  alongside.”  I  should n o t have fe lt  
embarrassed b y  L o rd  C am pbell’s ru le  in  
H u m fre y  v . Dale  (7 E . &  R ., a t p . 273) w h ich , 
a lth ou gh  v e ry  exce llen t, canno t som etim es be 
app lied , because I  should kn o w  th a t  the  
cou rts  a llo w  you  to  p rove  th a t  tw e lve  means 
th ir te e n , and I  am  q u ite  sure th a t  a custom  
o f tw e lve  m eaning th ir te e n  is c o n tra d ic to ry  
o f th e  o rig in a l words, also th a t  a custom  th a t  
100 means 120 is a custom  c o n tra d ic to ry  o f 
th e  o r ig in a l words, and y e t the re  is no d o u b t 
th a t  th e  cou rts  a llo w  you  to  p rove  a custom  
th a t  w hen you  have th e  p la in  words 100, i t  
means 120. I  shou ld  n o t have fe lt  an y  d if f i
c u lty  ove r L o rd  C am pbell’s ru le .

B u t  a l l these m a tte rs  have been before the  
House o f Lo rds , in  m y  v ie w . I  said in  m y  
ju d g m e n t in  The T u r id  case (sup.) th a t  I  
should, i f  I  had  been le f t  to  m yse lf, have 
tre a te d  th e  custom  as exp la in ing  w h a t d e live ry  
to  the  consignee “  alongside ”  means. I  should 
have g iven  “  alongside ”  the  cus tom ary  m ean
in g , d iffe re n t fro m  its  o rd in a ry  m eaning, and 
L o rd  Sum ner deals w ith  th a t,  and says th a t  
where i t  is w rong  is th a t  I  have overlooked the  
e x tra  expense im posed on th e  sh ipow ner in  
w o rk in g  a fte r th e  goods had le f t  the  sh ip ’s 
tack le . I  d id  n o t kn o w  th a t  I  d id  ove rlook 
i t ,  because I  th o u g h t th a t  H a m ilto n , J . had 
a llow ed e x tra  expense in  lo ad ing  the  barge 
a fte r  the  goods had  le f t  the  sh ip ’s tack le .

D  D  D  D
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B u t  i t  appears to  me th a t  a ll the  argum ents 
th a t  w o u ld  have led  me w rong  were considered 
b y  th e  House o f Lo rds  in  th e  case o f The 
T u r id  (sup.). T hey  have exp la ined to  me 
w h a t is th e  r ig h t  v ie w , and i f  any a lte ra tio n  
is to  be m ade in  th e ir  ju d g m e n t, counsel fo r  
th e  appe llan ts , ha v in g  had  a p re lim in a ry  ru n  
here, w i l l  p resent an im p ro ve d  vers ion o f his 
a rgum en t to  th e  House o f Lo rds , and the 
House o f Lo rds  m us t say w he the r th e  custom  
a t H u l l  is to  be d is tu rb e d  o r no t.

A t k in , L .J .— I  agree. I  also have been 
p reven ted  fro m  go ing w rong  in  th is  case b y  
th e  decision o f the  House o f Lo rds  in  The 
T u r id  (sup.). I  should, on  read ing th a t  the  
cargo was to  be discharged accord ing to  the  
custom  o f  th e  p o r t,  have exam ined w h a t 
th e  custom  o f th e  p o r t  was. These words, 
accord ing to  th e  a u th o r ity  o f Castlegate 
Steamship Com pany  v . Dempsey (7 Asp. 
M a r. L a w  Cas. 108, 186 ; 66 L .  T . R ep. 742 ; 
(1892) 1 Q. B . 854) a p p ly  to  th e  m ode o f 
d ischarge, and n o t m ere ly  to  th e  t im e  o f 
discharge, and a ffec t b o th  th e  sh ip  and the  
consignee, and i f  I  fou nd  th a t  th e  custom  was 
th a t  th e  sh ip  should, a t its  expense, deposit 
th e  goods a t a p a rtic u la r place, I  shou ld  have 
seen no reason w h y  th a t  should n o t be g iven 
e ffect to .  T hen  i f  one comes to  consider the  
o th e r clause, “  Cargo to  be b ro u g h t to  and 
take n  alongside th e  sh ip  a t cha rte re r’s r is k  
and  expense as cus to m a ry ,”  I  th in k  I  should 
have th o u g h t th a t ,  i f  th e  goods had a lready 
been discharged b y  th e  custom  o f the  p o r t 
a t a place w h ic h  was n o t “  a longside,”  then  
the  cha rte re r’s d u ty  to  take  fro m  alongside 
d id  n o t arise. H is  d u ty  is to  take  i t  fro m  the  
place where th e  sh ip  b y  custom  o f th e  p o r t 
has to  p u t  i t ,  and in  an y  case I  should have 
had less d if f ic u lty  in  com ing to  th a t  conclusion, 
because these are general words re la tin g  to  the  
ob liga tions  o f th e  charterers, n o t o n ly  a t the  
p o r t  o f discharge, b u t  a t the  p o r t  o f load ing .

B u t  q u ite  a p a rt fro m  th a t,  I  m yse lf should 
have seen no reason w h y  “  alongside ”  should 
n o t be construed b y  custom . I t  c e rta in ly  is 
a w o rd  w h ich  has n o t a v e ry  s tr ic t  m eaning, 
and as i t  has been conceded th a t  “  alongside ”  
m ig h t inc lude  a space n o t less th a n  fo u r feet 
fro m  the  edge o f the  quay , I  see no reason 
w h y , b y  custom , th a t  should n o t be extended 
to  a space n o t less th a n  2 0 ft., o r even 7 0 ft., 
fro m  th e  edge o f th e  quay .

Neverthe less, a ll these po in ts  seem to  me 
q u ite  p la in ly  to  have arisen in  th e  case o f 
The T u r id  (sup.), and i t  is a decision o f the  
C o u rt o f A pp ea l a ffirm ed b y  th e  House o f 
Lo rds , and i t  seems to  me th a t  i t  w o u ld  be 
th e  w o rs t exam ple fo r  us to  t r y  and m ake 
na rrow  d is tin c tio n s  in  a case o f g rea t com 
m erc ia l im portance .

There fore, I  agree th a t  th e  appeal ou gh t to
be dism issed w ith  costs. . . . .  ,A pp ea l dismissed.

S olic ito rs  : fo r  th e  appe llan ts , P ritch a rd  and 
Sons, agents fo r  A ndrew  M .  Jackson and Co., 
H u ll ; fo r  th e  respondents, B ottere ll and Roche, 
agents fo r  Sanderson and Co., H u ll.

N ov. 23 and  24, 1925.
(Before B a n k e s , W a r r in g t o n , and Sc r u tto n , 

L .J J ) .
T h e  Cl a r a  Ca m u s , (a)

O N  A P P E A L  F R O M  T H E  A D M IR A L T Y  D I V I S I O N '

C o llis io n — Both to blame —  A p p e a l— Omission 
by judge at t r ia l  to take in to  considera
tio n  an im p o rtan t matter— V a ria tio n  o f the 
degrees o f blame— M a rit im e  Conventions A ct 
1911 (1 &  2 Geo. 5, c. 57), s. l — Fog— Steam 
vessel “  hearing apparently  fo rw a rd  o f her 
beam the fo g  s igna l o f a vessel the position  
o f which is  not ascertained ” — D u ty  to stop 
engines and navigate w ith  caution— Regula
tions f o r  P reventing C o llis ions at Sea, a rt. 1®-

Where a judge  s ittin g  in  A d m ira lty  has appor
tioned the blame between two wrongdoing  
vessels in  accordance w ith  the provis ions o f 
sect. 1 o f the M a r it im e  Conventions A c t 191L 
the Court o f A ppea l, i f  i t  f in d s  that he has not 
taken in to  consideration at a l l an obviously 
im p o rtan t matter, is  bound to review h(s 
decision as to the apportionm ent o f blame in  
the same way as i t  would i f  i t  had differed w ith  
w ith  h im  on the facts and had fo u n d  that one 
o f the vessels was more blameworthy as regards 
matters in  respect o f which she was not held 
to blame in  the court below.

The ru le  la id  down in  The K aram ea (15 Asp- 
M a r .  L a w  Cas. 318 ; 124 L .  T . Rep. 653 ; 
(1921) P .  76 ; affirmed, 15 A sp. M a r. LaW 
Cas. 318 ; 126 L .  T . Rep. 417 ; (1922) 1 A ■ C- 
68) applied .

The p la in t if fs ’ vessel came in to  co llis ion  w ith  the 
defendant’s vessel in  fog  at a p o in t eleven and 
three-quarter m iles o ff Cape R . Both vessels 
were trave lling  at excessive speed in  the f°S ' 
V ery  shortly before the co llis ion  those ° n 
board the p la in t if fs ’ vessel heard a fo g  signa l on 
the ir starboard bow which they took fo r  the fog 
s igna l a t Cape R . A ccord ing ly  they starboarded 
and continued w ithou t stopping the ir engines- 
The sound proved to be the signa l o f the de

fen dan t’s vessel. A r t .  16 o f the Regulations 
f o r  P reventing C o llis ions at Sea provides 
that “  A  steam vessel hearing apparently 
fo rw a rd  o f her beam the fog  s igna l o f a vesse 
the po s ition  o f which is  not ascertained shat 
. . . stop her engines and then na i'ig1 ,,
w ith  caution u n t il danger o f co llis ion  is  over■ 
H a d  those on board the p la in t if fs ’ vesse
recognised the s igna l as coming fro m the
defendants’ vessel i t  w ould have been the ir duly 
to have stopped the ir engines in  accorda™  
w ith  the above artic le.

L o rd  M erriva le , P . held that both vessels were- 1° 
blame in  equal degrees f o r  excessive speed, 0 
d id  not consider in  appo rtion ing  blame ‘ 
effect o f the fa ilu re  on the p a r t o f the p la in t if f  
vessel to stop her engines in  accordance un 
the above artic le.

H e ld, that the fa ilu re  o f the p la in t if fs ’ vessej  ¡yg 
stop her engines upon hearing the s igna l of 1 
defendants’ vessel fo rw a rd  o f her beam havi

( a ) Reported by Geoffrey Hutchinson, Esq.. Barrie 
at-Law.

ister
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contributed to the co llis ion , and such fa ilu re  
not being excused by the fa c t that the s igna l was 
m istaken fo r  a s igna l fro m  Cape R ., the 
decision o f the court below should be varied  by 
pronouncing the p la in tiffs '1 vessel two-thirds, 
and the defendants' vessel one-th ird  to blame.

A p p e a l  fro m  a decision o f L o rd  M erriva le , P . 
in  an ac tio n  and coun te rc la im  fo r  damage b y  
co llis ion .

The p la in t if fs  were th e  owners o f th e  steam 
ship Metagama, 12,420 tons gross, 520 ft. long 
6 4 ft. beam f it te d  w ith  t r ip le  expansion engines 
1492 h .p . n o m in a l. The  defendants were the  
owners o f th e  I ta l ia n  steam ship C lara  Camus, 
7048 tons gross, 4416 tons n e t reg is ter, 453 ft. 
in  le ng th , f it te d  w ith  tr ip le  expansion engines 
o f 529 h .p . no m in a l.

The co llis ion  to o k  place in  fog  on the  19 th  
Jun e  1924 a t  a p o in t some eleven and three- 
q u a rte r m iles east o f Cape Race. B o th  vessels 
were sound ing th e ir  w h istles fo r  fog  in  accord
ance w ith  th e  regu la tions. E ach  vessel com 
p la ined  o f  the  speed o f the  o th e r, fa ilu re  to  sound 
signals, and o th e r m a tte rs . A cco rd in g  to  the  
p la in t if fs ’ case, s h o rtly  before th e  co llis ion  a 
fa in t  w h is tle  was heard on th e  s ta rboa rd  bow  
o f  th e  M etagama, w h ich  was ta ke n  fo r  a shore 
signal fro m  Cape Race. The M etagam a  the re 
upon  s tarboarded , b u t  she con tinued  to  proceed 
w ith o u t s topp ing  her engines. T he  signal 
p ro ved  to  be fro m  th e  C lara  Camus.

A r t .  16 o f the  R egu la tions fo r  P reve n tin g  
C o llis ions a t Sea p rov ides as fo llow s  :

A  steam vessel hearing, apparently forward o f 
her beam, the fog signal o f a vessel the position o f 
which is not ascertained, shall, so fa r as the 
circumstances o f the case adm it, stop her engines 
and then navigate w ith  caution u n til the danger 
o f collision is over.

L o rd  M erriva le , P . fo u n d  th a t  b o th  vessels 
were to  blam e fo r  excessive speed in  fog.

In  dea ling  w ith  th e  p la in t if fs ’ case L o rd  
M erriva le  said, in  th e  course o f h is  ju d g m e n t : 

“  I  be lieve the  evidence o f  th e  M etagama 
th a t  th e  fog  described b y  the  C lara  Camus—  
th e  th ic k  fog  between 8.10 a .m . and 8.27 a .m .—  
d id  n o t ex tend  to  the  p o s itio n  in  w h ich  the  
Metagama was a t th a t  t im e , b u t  th a t  a t 8.27 a.m . 
th e  Metagam a  had fog . The lo o k -o u t m an 
speaks o f i t  as a fog  w h ich  was n o t v e ry  th ic k  
a t f irs t,  and fro m  8.27 a.m . u n t i l  8.43 the  
Metagam a  k e p t on w ith  the  precau tions I  have 
m entioned, proceeding a t her the n  fu l l  speed. 
A t  8.43 the re  was heard a signal w h ich  has 
been a good deal debated as to  w he the r the  
m aster and officers o f the  Metagam a  heard 
the  steam w h is tle  signa l o f a vessel o r  heard 
the  fog  signa l o f a ligh thouse . The m aster o f 
the  M etagam a  and officer o f th e  w a tch , say :
‘ W e ll, we th o u g h t i t  was th e  signal o f a l ig h t 
house and we d id  ce rta in  th in g s .’ I t  is 
said, on the  o th e r hand  : There is no one o f 
you— when he comes to  be cross-exam ined 
here as to  w he the r i t  was o r n o t th e  signal o f a 
s team ship o r a signa l fro m  th e  ligh thouse—  
w ho is able to  say i t  was the  signa l o f the  l ig h t 
house.’ M y  ow n be lie f ab ou t th e  m a tte r is—

I  have discussed i t  w ith  th e  E ld e r B re th re n —  
th a t  i t  no  d o u b t was a w h is tle  signa l o f th e  
C lara Camus. B u t  M r. Stephens ( fo r  the  
p la in t if fs )  has fa ir ly  recognised th a t,  however 
exce llen t a n a v ig a to r th e  cap ta in  o f h is vessel 
is, and  how ever exce llen t h is in te n tio n s  were, 
in  a c o n d itio n  where fog  was ra p id ly  g e ttin g  
worse i f  he takes tim e  to  consider w h e the r 
a sound signa l w h ich  he hears and  th in k s  to  
be th e  signa l o f a ligh thouse  is th e  signa l o f a 
ligh thouse , and i f  he proves to  be w rong  and 
i t  is th e  signal o f an  approach ing vessel, the  
bu rden cast upon h im  is as g rea t as th o u g h  he 
had guessed r ig h t,  and i t  is a bu rde n  w h ich  
m us t be faced. W h a t to o k  place a t 8.43 was 
th a t  the re  be ing a signa l w h ich  is u lt im a te ly  
located in  the  course o f the  evidence on the  
s ta rboa rd  bow , and somewhere on th e  s ta r
board  bow  a t th ree  o r fo u r  po in ts  (the  bearing  
upon  w h ich  th e  C lara  Camus is p resen tly  
seen) w h a t was done was to  take  he lm  ac tion  
w h ich  w o u ld  b r in g  the  vessel on  a course o f 
ten  degrees fu r th e r  sou th  and g ive  he r a greater 
clearance o f Cape Race. Then th a t  he lm  
ac tio n  h a v in g  been ta ke n  th e  vessel steadied 
and proceeded. I  am  satisfied th a t  th a t  was 
done, and I  am  satisfied w ith  th e  v a r ie ty  o f 
witnesses w ho gave evidence on th a t  m a tte r 
o f fa c t ; b u t  as to  w he the r i t  was a p rope r 
th in g  to  do I  m us t say som eth ing fu r th e r  on 
th e  advice  I  have received. I t  is  said th a t  i t  
was com ing  up s te a d ily  th ic k e r. There are 
no m in u te  in te rva ls  accu ra te ly  recorded. 
The record w h ich  p u rp o rts  to  record the  
tim e  b y  th e  c lock was th e  engine-room  
record , and th a t  was a record  fo r  engine- 
room  purposes to  th e  nearest m in u te . 
P resen tly , a fte r  a v e ry  fa in t  w h is tle  was 
heard, the  w eathe r became th ic k e r  and a 
lo u d  w h is tle  was heard  on th e  vessel’s s ta r
board  bow  a t ab ou t th ree  o r fo u r  po in ts . I t  
was th e  w h is tle  o f the  C lara Camus. T he re 
upon th e  sh ip ’s engines are stopped, and th e y  
are stopped w hen th e  vessel’s speed is n o t less, 
upon her ow n show ing, th a n  fou rteen  kno ts , 
and th a t  is a pe riod  defined as be ing v e ry  close 
before th e  co llis ion . I  th in k  i t  was p u t  a t  a 
m in u te . [The learned P resident th e n  consi
dered the  evidence re la tin g  to  th e  distance a t 
w h ich  the  C lara Camus was f irs t  seen, and the  
le ng th  o f t im e  in  w h ich  th a t  d istance w o u ld  be 
covered a t th e  re la tive  speeds o f  th e  tw o  vessels, 
and con tinued  :] These measurem ents o f  periods 
o f t im e  are n o t measurem ents w ith  a s to p 
w a tch . T h e y  are to  some e x te n t estim ates, 
and the  sub s tan tia l pe riod  o f t im e  in  th is  case 
is the  pe riod  o f t im e  w h ich  begins a t 8.27, when 
the  M etagam a  takes p re c a u tio n s ; th e  r is k  
becomes v e ry  acute a t 8.43, w hen a fa in t  signal 
is heard and s ta rboa rd  he lm  ac tio n  is take n , and 
s t i l l  m ore acute a t 8.44, w hen i t  is said the  
engines are stopped, because b y  th a t  tim e  
these vessels were in  th e  p o s itio n  when the 
co llis ion  canno t be avo ided. Those are the  
respective stories o f  th e  tw o  vessels. [The 
learned P resident th e n  fou nd  b o th  vessels to  
b lam e fo r  tra v e llin g  a t  excessive speed in  dense 
fog, and proceeded to  consider w he the r he
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cou ld  d isc rim in a te . H a v in g  de a lt w ith  th e  case 
aga inst th e  C lara  Camus, th e  learned P resident 
th e n  proceeded to  deal w ith  th e  case against 
th e  M etagam a  and  s a id :] A n d  w ith  regard  to , 
th e  M etagam a  she had  been tra v e llin g  a t  fu l l  
speed, and  when she to o k  p recau tions fo r  fog 
w ith  th e  fog  ahead o f  her, worse th a n  i t  was 
ab ou t her a t  8.27, he r o n ly  precau tions were to  
s tand  b y  and sound the  w h is tle . W hen she 
heard a s igna l a t  8.43— w h ich  I  f in d  to  have 
been th e  w h is tle  signa l o f th e  C lara  Camus—• 
she m ere ly  s tarboarded he r he lm  in  a m istaken 
b e lie f th a t  i t  was p ro b a b ly  Cape Race. A t  
8.44, w hen she heard  th e  lo u d  w h is tle , she 
stopped o n ly , h a v in g  a speed o f fou rteen  kno ts, 
and the  re s p o n s ib ility  o f her speed is upon  her 
in  th e  s ta te  o f fog . I t  was a dense fog a t th a t  
t im e  such as th e  various witnesses have 
described, and  she d id  n o t ta ke  an y  o th e r 
a c tio n  to  reduce he r speed u n t i l  a p o in t o f t im e  
w h ich  is the  b e tte r p a r t  o f a m in u te  a fte r  th a t  
— perhaps a fu l l  m in u te . I n  th a t  sta te  o f the  
case i t  is n o t necessary to  de te rm ine  a t w h a t 
speed th e  M etagam a  was tra v e llin g . I t  is  a 
m a tte r  o f c a lcu la tio n  and yo u  have g o t to  kno w  
th e  fac to rs . B u t  th e  substance o f th e  m a tte r 
is th a t  th e  M etagam a  was tra v e llin g  a t a speed 
w h ic h  a t 8.44, accord ing to  he r accoun t o f the  
m a tte r, had been a speed o f  fou rteen  kno ts , 
and  had n o t been reduced fo r  a m in u te  o r m ore. 
I t  was reduced b y  s topp ing  he r engines, b u t 
was o n ly  e ffe c tu a lly  reduced b y  p u t t in g  her 
engines f u l l  speed astern , o r  b y  p u t t in g  one o f 
th e m  e v e n tu a lly  fu l l  speed aste rn  and the  o th e r 
one fu l l  speed ahead im m e d ia te ly  p ra c tic a lly  
before th e  co llis ion . There is g round , I  th in k ,  
fo r  the  d o u b t w h ic h  M r. Cram ps expressed as 
to  w h e the r th e  speed o f the  M etagam a  was n o t 
m ore th a n  th e  speed o f th e  C lara Camus, b u t 
n e ith e r o f those vessels a ttended  to  the  regu la
tio n s , and th e y  b o th  o f the m  d id  w h a t th e y  
th o u g h t was m a k in g  th e  best o f  d ifficu ltie s  as 
th e y  arose, and th e y  b o th  o f th e m  co n trib u te d  
in  th a t  w ay , b y  th e ir  excessive speeds in  dense 
fog, to  th e  co llis ion  w h ich  occurred. M r. 
Bateson pressed i t  upon  me th a t  the  he lm  action  
o f th e  M etagam a  is a serious fa c to r in  th is  case, 
and  th a t  p a y in g  th e  a tte n tio n  to  i t  w h ich  I  
ou gh t to  pa y , I  o u g h t to  come to  the  conclusion 
th a t  th e  resu lt o f  the  he lm  ac tio n  was to  present 
the  side o f th e  M etagam a  a t  a broader angle 
to  the  stem  o f th e  C lara Camus th a n  i t  w ou ld  
otherw ise have been presented. I  have d is
cussed th a t  m a tte r  as ca re fu lly  as I  cou ld  w ith  
th e  E ld e r B re th re n , and the  E ld e r B re th re n  
advise me th a t,  ha v in g  regard  to  th e  respective 
actions o f  th e  tw o  vessels, th e y  do n o t see any 
g ro un d  upon  w h ic h  I  cou ld  a ttr ib u te  an increase 
o f damage in  th is  case, o r upon  w h ich  I  should 
a t t r ib u te  a re la t iv e ly  la rge r balance o f cu lpa 
b i l i t y  to  those in  charge o f the  Metagam a  b y  
reason o f th a t  fa c t.”

T he  defendants appealed.

B u tle r A s p in a ll, K .C . and D igby  fo r  the  
appe llan ts .

Stephens, K .C . and Langton, K .C . fo r  the  
respondents.

B a n k e s , L .J .— T h is  is an appeal fro m  the 
ju d g m e n t o f th e  P res ident, and th e  question 
w h ich  th e  P res iden t u lt im a te ly  had to  decide 
was th e  a p p o rtio n m e n t o f th e  damages as 
between tw o  vessels w h ich  were a d m itte d ly  
to  b lam e fo r  a co llis ion  w h ich  occurred between 
the m  on th e  19 th  June  1924.

I t  is n o t necessary to  go in to  th e  fac ts  in  any 
g rea t d e ta il. T h e y  were b o th  la rge vessels- 
The Metagam a  was a lin e r o f some 12,000 tons 
and 52 0 ft. long , and she was o u tw a rd  bound on 
a voyage fro m  Glasgow to  Quebec. The o the r 
vessel, the  C lara Camus, was also a large vessel, 
an  I ta l ia n  vessel, and she was bound on » 
voyage fro m  Quebec to  H a v re . T he  collis ion 
to o k  place a b o u t 12 m iles S .E. o f Cape Race in  a 
fog . E ach  vessel b lam ed th e  o th e r, and the 
learned P resident has fou nd , and I  th in k  the 
pa rties  a d m itte d , th a t  each vessel was to  blam e 
fo r  proceeding a t  an excessive speed under the 
cond itions  th e n  p re va ilin g , th a t  is  to  say» 
under fog  cond itions  each vessel was proceed
in g  a t an excessive speed. The o n ly  question, 
the re fo re , w h ich  th e  P res iden t was asked t °  
decide was th e  a p p o rtio n m e n t o f damage. I n 
considering th a t  m a tte r  the re  are f irs t  o f a ll the 
prov is ions o f th e  M a ritim e  Conventions A ct 
to  be considered, and, secondly, the re  are the 
prov is ions o f a r t .  16 o f the  ru les regarding 
co llis ions a t sea. I  w i l l  deal f irs t  o f  a ll w ith  the 
M a ritim e  Conventions A c t.  T h a t provides 
(sect. 1 (1) : W here , b y  the  fa u lt  o f  tw o  ° r 
m ore vessels, damage o r loss is caused to  one 
o r m ore o f those vessels, to  th e ir  cargoes ° r 
fre ig h t, o r to  a n y  p ro p e rty  on board , fh e 
l ia b i l i t y  to  m ake good th e  damage o r l ° ŝ  
sha ll be in  p ro p o rtio n  to  th e  degree in  whiC" 
each vessel was in  fa u lt  : P rov ide d  th a t  (a) **’ 
ha v in g  regard to  a l l th e  circum stances o f the 
case, i t  is n o t possible to  estab lish differen 
degrees o f fa u lt ,  th e  l ia b i l i t y  sha ll be app(|r ' 
t io n e d  e q u a lly .”  The question  w h ich  th c 
P res iden t had to  consider, and w h ich  we h a 'e 
to  consider, is w he the r i t  is in  th is  case possib* 
to  estab lish d iffe re n t degrees o f fa u lt ,  and, i t ! 
is, in  w h a t p ro p o rtio n  th e  fa u lt  sha ll be a t t r 1 
bu ted . N ow , we are n o t w ith o u t guidance a 
as to  the  course w h ich  th is  c o u rt should taK 
in  an appeal o f th is  class. I t  has been po in te 
o u t, and  r ig h t ly  po in te d  o u t, th a t  th is  con 
w o u ld  n o t l ig h t ly  in te rfe re  w ith  th e  d isc re ti01̂  
o f a learned judge  w ho had  had  a ll th e  eviden 
before h im . A n d  in  The Karam ea, w h ich  
repo rted  15 A sp. M a r. L a w  Cas. 318 ;
L .  T . R ep. 653 ; (1921) P . 76, and w h ich  wa 
a ffirm ed  b y  th e  House o f Lo rds  in  15 ,gn) 
M a r. L a w  Cas. 318 ; 126 L .  T . R ep. 417 ; ’
1 A . C. 68, th e  ru le  was la id  dow n in  the 
te rm s ; “  W hen a judge  s it t in g  in  A d m h 0 ^ 
has ap po rtione d  th e  blam e between tw o  w ro B 
do ing  vessels in  accordance w ith  the  provisi 
o f  sect. 1 o f  the  M a ritim e  Conventions A c t 1“  ^ 
the  C ourt o f A ppea l, i f  i t  agrees w ith  h im  on 
facts, w i l l  n o t l ig h t ly  in te rfe re  w ith  his .. 
c re tio n  as to  the  a p p o rtio n m e n t o f blam e ; 
i f  the  appe lla te  t r ib u n a l d iffe rs  w ith  h im  on ^  
facts, and finds th a t  one o f the  vessels was n ^  
b la m e w o rth y  as regards m a tte rs  in  respec
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w h ich  she was n o t he ld  to  b lam e in  th e  c o u rt 
below , i t  is bound to  rev iew  the  decision as to  
the  a p p o rtio n m e n t o f b lam e.”  I  w o u ld  add 
also th a t  i f  th is  c o u rt finds th a t  th e  learned 
judge  has n o t take n  in to  cons idera tion  a t a ll 
an ob v io u s ly  im p o rta n t m a tte r  in  de te rm in ing  
the  questions w h ich  were before h im , again i t  
w ou ld  be th e  d u ty  o f th is  c o u rt to  in te rfe re . 
O f course i t  m us t exam ine th e  learned ju d g e ’s 
ju d g m e n t and scru tin ise  i t  ca re fu lly , and 
ou gh t n o t to  in te rfe re  unless i t  is q u ite  satisfied 
th a t  some m a tte r has escaped h is  observa tion  
w h ich  is a m a tte r o f im p ortance , and w h ich  in  
th e ir  v ie w  i f  i t  had  n o t escaped h is observa tion  
m us t have affected his ju d g m e n t and the  resu lt 
o f h is decision. There  is an o the r case to  w h ich  
I  should lik e  to  ca ll a tte n tio n , because th a t  was 
a case in  w h ich  th is  c o u rt, and again the  House 
o f Lo rds , de a lt w ith  the  co n s tru c tio n  to  be p u t  
upon the  M a ritim e  Conventions A c t, and th a t  
is th e  case o f The Peter Benoit, w h ich  is reported 
in  th e  C ourt o f A ppea l in  84 L .  J o u r., p . 87. 
The c o u rt was composed o f B u c k le y , L .J . ,  
P ic k fo rd , L .J . ,  a lth o u g h  he is ca lled in  th is  
c o u rt P ic k fo rd , J ., and m yse lf, and I  w i l l  read 
w h a t P ic k fo rd , L .J .  said. H e  said : “  I  come 
now  to  the  question o f a p p o rtio n m e n t o f b lam e, 
under sect. 1 o f th e  M a ritim e  C onventions A c t 
1911. I t  is a d if f ic u lt  question  to  decide, and 
i t  is fo r  th a t  reason, no d o ub t, th a t  even in  
countries where th is  ru le  o f a p p o rtio n m e n t has 
p reva iled  fo r  m an y  years, the  d iv is io n  is o ften  
h a lf  and h a lf.”  I  re fe r also to  som eth ing I  
said w h ich  seems to  me to  have a bearing  upon 
th is  case. I  said : “  T he  o n ly  o th e r p o in t 
upon w h ic h  I  desire to  say a w o rd  is w ith  
reference to  the  M a ritim e  C onventions A c t  
1911, w h ich  p rov ides th a t  ‘ W here , b y  the  fa u lt  
o f  tw o  o r m ore vessels, damage o r loss is caused 
to  one o r m ore o f those vessels . . . the
lia b i l i t y  to  m ake good th e  damage o r loss sha ll 
be in  p ro p o rtio n  to  th e  degree in  w h ich  each 
vessel was in  fa u lt . ’ T he  expression ‘ in  fa u lt  ’ 
m ust, in  m y  op in ion , mean in  fa u lt  causing o r 
c o n tr ib u tin g  to  the  co llis ion .”  I  have also ju s t  
to  re fe r to  th e  exact p rov is ions o f A r t .  16, 
w h ich  deals w ith  th e  speed o f  ships, to  be 
m oderate in  fog, and i t  p rov ides : “  E v e ry  
vessel sha ll, in  a fog , m is t, fa ll in g  snow, o r 
heavy  ra ins to rm s, go a t a m odera te speed, 
ha v in g  care fu l regard to  th e  e x is tin g  c ircu m 
stances and cond itions . A  steam  vessel hear
ing , a p p a re n tly  fo rw a rd  o f  he r beam, the  fog 
signal o f  a vessel th e  po s itio n  o f w h ich  is n o t 
ascerta ined, sha ll, so fa r  as th e  circum stances 
o f th e  case a d m it, stop her engines, and the n  
nav iga te  w ith  cau tion  u n t i l  danger o f  co llis ion  
is ove r.”

The m a te ria l fac ts  o f the  case are these. 
E ach vessel accused th e  o th e r o f a breach o f the  
reg u la tion  b y  go ing a t excessive speed ; th a t  is 
a d m itte d . O the r a llegations were m ade against 
the  I ta lia n  vessel w h ich  do n o t seem to  be fo rm u 
la ted , a t a n y  ra te , in  the  P res iden t’ s ju d g m e n t. 
I  sha ll deal w ith  th a t  in  a m om ent, b u t  in  m y  
o p in ion  a fa ir  read ing o f th e  P res iden t’ s ju d g 
m en t is th a t  he finds the  I ta lia n  vessel, the  
C lara Camus, to  b lam e o n ly  in  respect o f her

speed. N o w  the  case against th e  Metagam a  
was th re e fo ld — excessive speed— one m ig h t 
a lm ost say, v e ry  excessive speed— a fa ilu re  to  
stop upon  hearing  a signa l a p p a re n tly  fo rw a rd  
o f  her beam, and s ta rboa rd ing  her he lm  as m uch 
as 10 degrees. The d if f ic u lty  in  th is  case arises 
fro m  the  fa c t th a t  the  P res iden t does n o t in  
te rm s appear to  have de a lt w ith  one o f those 
th ree  p o in ts . H e  de a lt w ith  th e  speed, and he 
finds the  M etagam a  to  b lam e fo r  excessive 
speed. H e  goes in to  th e  question  o f s ta r
board ing , and  I  unders tand h im  to  say th a t  on 
the  advice o f the  E ld e r B re th re n  th e y  d id  n o t 
th in k ,  and he d id  n o t th in k ,  th a t  the  s ta r
bo a rd ing  co n trib u te d  to  an increase o f the  
damage o r co n s titu te d  an y  g round  w h y  he 
should a p p o rtio n  a re la t iv e ly  la rge r measure 
o f c u lp a b il ity  to  those in  charge o f th e  M etagama. 
T h is  question  o f s ta rbo a rd ing  is, o f course, 
a m a tte r o f seamanship, and th e  case fo r  the  
Metagama, as I  unde rs tand  i t ,  was : *• W e ll, 
i t  m a y  have been an e rro r o f ju d g m e n t, b u t i t  
does n o t a m o un t to  negligence o r a fa ilu re  to  
show good seamanship because when we heard 
th is  fa in t  w h is tle  we th o u g h t i t  was Cape Race, 
and we the re fo re  s tarboarded to  secure a safer 
p o s itio n .”  B u t ,  o f  course, the re  is ano the r 
w a y  o f lo o k in g  a t th e  ac tio n , and i t  is  said in  
a rgum en t, assum ing th e y  were w rong  in  th a t  
v ie w  y e t i t  was n o t an  ac t o f negligence because 
th e y  m ig h t fa ir ly  assume, on the  fo o tin g  th a t  
i t  was a vessel th a t  th e y  heard , th a t  the  
vessels were on pa ra lle l courses, and there fore  
i t  w o u ld  be safer to  s ta rboa rd  th a n  to  rem ain 
on th e ir  th e n  course. W e have asked those 
w ho advise us on th is  m a tte r, and th e ir  v ie w  is 
th a t  i t  was an e rro r o f ju d g m e n t b u t  i t  was n o t 
an ac t o f  negligence, and  unde r those c irc u m 
stances, a lth ou gh  perhaps i t  is fo r  a d iffe re n t 
reason th a n  the  one g iven  b y  those w ho advised 
th e  P resident, we cou ld  n o t in te rfe re  w ith  the  
conclusion a t w h ich  th e  learned judge  a rrive d  
h a v in g  regard to  th e  advice th a t  is g iven  to  us 
upon  th a t  p o in t.

There o n ly  rem ains th e  question  o f  breach o f 
th e  ru le  b y  fa ilu re  to  s top . The case fo r  the  
Metagam a  was : W e heard  th is  fa in t  w h is tle , 
we were unde r the  im pression th a t  i t  was th e  
Cape Race signal, and we s ta rboarded , and we 
to o k  the  necessary steps to  v e r ify  o u r im pression 
th a t  i t  was th e  Cape Race signa l b y  ta k in g  o u t 
o u r watches to  t im e  th is , and  unde r those 
circum stances we d id  w h a t was reasonable in  
ac tin g  as we d id . T he  answer is : “  Oh, the  
ru le  does n o t speak o f a person w ho is under 
th is  o r th a t  im pression in  reference to  a signal ; 
the  ru le  is precise and de fin ite , and i t  says th a t  
a steam vessel hearing , a p p a re n tly  fo rw a rd  o f 
he r beam , th e  fog  s igna l o f a vessel, is  unde r a 
ce rta in  d u ty  and th a t  d u ty  is to  s top ,”  and 
M r. Stephens, q u ite  p ro p e rly  I  th in k ,  in  the  
c o u rt be low  upon  the  a u th o ritie s  a d m itte d  th a t  
i t  was no answer to  a case fo r  b reach o f the  
ru le  to  say : “  Oh, w e ll, i t  was an excusable 
m is take  on m y  p a r t  ; i t  tu rn e d  o u t to  be the  
signa l fro m  a vessel fo rw a rd  o f m y  beam , b u t 
i t  was q u ite  an excusable m is take  on m y  p a r t  
in  th in k in g  i t  was som eth ing else.”  H e  adm its
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th a t  when once i t  is p roved  th a t  i t  was th is  fa in t 
w h is tle , th a t  i t  was th e  w h is tle  o f  th e  Clara  
Camus, he comes unde r the  o b lig a tio n  to  com p ly  
w ith  th e  te rm s o f th e  ru le . H e  d id  n o t com p ly  
w ith  th e  te rm s o f th e  ru le  and th e  o n ly  q u es tion , 
i t  seems to  me, is to  decide f irs t  o f  a l l w he the r 
th e  learned P resident ever de a lt w ith  th is  p o in t 
in  his ju d g m e n t, and, secondly, i f  he d id , 
w he the r re a lly  unde r th e  circum stances the  
c o u rt cou ld  accept his conclusion as a re su lt o f 
th a t  f in d in g . I  have an x io u s ly  looked th ro u g h  
th e  ju d g m e n t again and again, and the  con
c lus ion I  have a rr iv e d  a t is th a t  th e  learned 
P res iden t d id , as judges v e ry  o fte n  do, in  the  
course o f g iv in g  a ju d g m e n t w h ich  is n o t a 
w r it te n  ju d g m e n t, p a r t ic u la r ly  i f  i t  is a long 
ju d g m e n t, som etim es unconsciously ove rlook 
some m a tte r  w h ich  is a m a tte r  o f im portance , 
and w h ich  a t one tim e  no d o u b t had  been a 
m a tte r  o f  serious con test in  the  case. The 
reason w h y  I  say th a t  is th is  : I t  is  a long 
ju d g m e n t, and  th e  learned P res iden t f irs t  o f  a ll 
sets o u t th e  cases on th e  one side and on the  
o th e r side, and  the n  he deals w ith  th e  con ten 
tio n s , and he is dea ling  w ith  M r. B ateson’s con
te n tio n  th a t  i t  is no answer fo r  the  M etagam a  to  
say th a t  th e y  were ju s tifie d  in  m is ta k in g  the  
s igna l th e y  heard , and he refers to  M r. 
Stephens’s adm ission, in  w h ich  he says : “  I f  
he proves to  be w rong  and i t  is the  signal o f 
an approach ing vessel th e  bu rden  cast upon 
h im  b y  th e  signa l is as g re a t as tho ugh  he 
had  guessed r ig h t  and i t  is a bu rden  w h ich  
m us t be faced.”  T hen th e  P resident goes on 
in  th is  w a y  : “  W h a t to o k  place a t  8.43 was 
th a t  the re  be ing a signal w h ich  is u lt im a te ly  
located in  th e  course o f the  evidence on the  
s ta rboa rd  bow , and somewhere on th e  s ta r
board  bow  a t th ree  o r fo u r  po in ts  (the  bearing 
upon w h ich  th e  C lara Camus is p resen tly  
seen) w h a t was done was to  take  he lm  action  
w h ich  w o u ld  b r in g  th e  vessel upon  a course 
o f te n  degrees fu r th e r  south, and g ive  her a 
grea te r clearance o f Cape Race. T hen  th a t  
he lm  ac tio n  ha v in g  been take n , th e  vessel 
steadied and proceeded. I  am  satisfied th a t  
th a t  was done, and I  am  satisfied w ith  the  
v a r ie ty  o f witnesses w ho gave evidence on th a t  
m a tte r  o f fa c t ; b u t  as to  w he the r i t  was a 
p rope r th in g  to  do I  m us t say som eth ing fu r th e r  
on th e  advice I  have rece ived.”  N o w  i t  seems 
to  me th a t  a fte r  go ing th ro u g h  the  case on the  
one side and  th e  o th e r, ta k in g  M r. Stephens’s 
s ta tem en t and  adm ission, th e  learned P resident 
reserved, as i t  were, fo r  fu r th e r  consideration 
in  th e  case o f  th e  Metagama, th is  question  o f 
he lm  ac tion , and th a t  is a ll he reserved. Then 
he goes on to  f in d  b o th  to  b lam e on the  g round 
o f excessive speed, and he goes on : “  and  the  
question  is w h e the r I  can d isc rim in a te  ? I  
am  n o t ab le to  de pa rt fro m  th e  o ld  ru le  as to  
the  resu lt o f  a ju d g m e n t o f b o th  to  blam e, 
unless the re  are sub s tan tia l grounds upon w h ich  
I  can d iv id e  th e  re s p o n s ib ility  fo r  the  co l
lis io n .”  T hen  he again considers the  case o f 
the  tw o  vessels fro m  th a t  p o in t o f v ie w  and 
he deals w ith  th e  C lara Camus, and, in  m y  
op in ion , read ing th a t  passage ca re fu lly , he

does n o t re fe r o r in te n d  to  re fe r to  a n y th in g  
o th e r th a n  speed and he considers th a t  so fa r 
as he is concerned th e  o n ly  charge against her 
w h ich  is s u b s ta n tia l is speed. T hen he goes 
on to  th e  Metagam a  and he deals w ith  speed in 
he r case, and o f course th is  is fo r  the  purpose 
o f d is c r im in a tin g , as he expresses i t .  H e  deals 
w ith  th e  question o f speed and  th e n  he comes 
to  the  question w h ich  he has a lready  reserved 
o f he lm  ac tio n . H e  deals w ith  th a t  and  ex
presses h is conclusion a b o u t i t  and th e n  he 
says : “  T he  re su lt is th a t  a fte r  considering
th e  submissions M r. B ateson made, I  find 
these vessels b o th  to  b lam e.”  I t  seems to  m e 
im possib le  to  accept the  ju d g m e n t as satis
fa c to ry  in  th a t  i t  does n o t expressly re fe r t °  
one o f  th e  m ost m a te ria l charges aga inst the 
Metagama, and  i t  w o u ld  be un sa tis fac to ry , n 
I  m ay  say so w ith  deference to  th e  President, 
m ere ly  i f  he d id  n o t re fe r to  i t ,  b u t  i f  the  con
clusion is th a t  fo r  some reason o r ano the r the 
learned P resident overlooked th e  p o in t then  n  
seems to  me a po s itio n  develops in  w h ich  tins 
c o u rt m us t consider w h a t th e  po s itio n  ought 
to  be i f  p rope r considera tion  is g iven  to  the 
p o in t. The conclusion I  have come to  is tha 
th e  learned judge  d id  ove rlook  i t  and  d id  no 
deal w ith  i t .  I f  I  am r ig h t  ab ou t th a t  the  ne* 
question  is th is  : W as i t  a serious breach 0 
th e  ru le  ? W as i t  such a breach th a t  con
tr ib u te d  to  the  co llis ion  ? W as i t  a breach s° 
serious th a t  i t  enables the c o u rt c le a rly  to 
d isc rim in a te  between these tw o  vessels ? K  
answer those questions as against the  M e t a g a m 0 ’ 

as I  th in k  I  m ust, i t  fo llow s th a t  the re  is hen 
established, in  m y  op in ion , a case in  w h ich  1 
is n o t o n ly  possible, b u t  i t  is necessary 1 
d isc rim in a te  between th e  c u lp a b ility  o f these 
vessels and to  a p p o rtio n  th e  damage. '  
b re th re n  agree w ith  me in  th a t,  and th in k  tha 
the  p rope r p ro p o rtio n s  should be tw o -th ird s  an 
o n e -th ird  ins tead  o f h a lf  and h a lf.

T he  appeal succeeds and is a llow ed W1 
costs.

W a r r in g t o n , L .J .— I  agree. T he  o n ly  f i ' lCjs 
t io n  w h ich  I  th in k  we have to  determ ined • 
w he the r in  re fus ing  to  d isc rim in a te  between t  
degree o f fa u lt  on  the  p a r t  o f these tw o  veSS®g 
the  learned judge  has o m itte d  to  consider so 
m a te ria l p o in t w h ich  he ou gh t to  have Ç0 
sidered before he a rr iv e d  a t  th a t  conclusio 
I  th in k  he has in  th is  case refused to  ° ° nS1hat  
th e  a lleg a tio n  m ade against th e  Metagam a  t  ^  
in  a d d itio n  to  b reak ing  th e  f ir s t  p a ra g ra p h ^  
R eg. 16 as to  m odera te speed in  a fog, 
has also b ro ken  th e  second pa rag raph  o f a 
reg u la tio n  w h ic h  requires a sh ip  on hearing 
s igna l, a p p a re n tly  fo rw a rd  o f her beam, to  s 
her engines. T h a t he has o m itte d  to  consi ^  
th a t  p o in t i t  seems to  me p la in . I  th in k  
had i t  in  h is m in d  in  th e  ea rlie r p a r t  ot ^  
ju d g m e n t, where he states th e  adm ission 
M r. Stephens in  these te rm s : ”  M r. Step t  
has fa ir ly  recognised th a t  how ever exce ^ 
a n a v ig a to r the  cap ta in  o f h is  vessel is, ^  a 
how ever exce llen t h is in te n tio n s  were, 1 .
co n d itio n  where fog was ra p id ly  g e ttin g  ' v
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i f  he takes t im e  to  consider w he the r a sound 
signal w h ich  he hears and th in k s  to  be th e  s ignal 
o f a ligh thouse  is th e  signal o f a ligh thouse , 
and i f  he proves to  be w ro ng  and i t  is  th e  signal 
o f an approach ing vessel, th e  bu rden  cast 
upon  h im  b y  th e  signa l is as g rea t as th o u g h  he 
had guessed r ig h t,  and i t  is a bu rde n  w h ich  
m ust be faced.”  H e  the re fo re  recognised 
th a t  the re  was im posed upon the  m aster o f the  
Metagam a  th e  o b lig a tio n  o f obey ing  R eg. 16, 
n o tw ith s ta n d in g  th a t  he was in  d o u b t 
and m ay  have ho ne stly  m is taken  a signal 
w h ich  he heard fo r  th e  signa l o f th e  ligh thouse 
o f Cape Race, ins tead o f th e  signa l o f a sh ip  ; 
b u t  w hen he comes re a lly  to  deal w ith  the  
question o f  a p p o rtio n m e n t o f  the  b lam e i t  
seems to  me q u ite  p la in  th a t  he does o m it to  
consider th a t  p o in t. F irs t,  he says th is  : 
11 T hey  were b o th  to  b lam e ; th e y  were tra v e llin g  
a t excessive speeds in  a dense fog .”  I t  was the  
excessive speeds and the  excessive speeds on ly  
o f b o th  ships th a t  he regarded as fac to rs  lead ing 
to  th e  conclusion th a t  th e y  were eq u a lly  to  
b lam e. Then , when he comes to  see w h e the r he 
can d isc rim in a te  between them  i t  seems to  me 
clear th a t  he considers he canno t d isc rim in a te  
between the m  because he can m ake no d is 
t in c t io n  in  p o in t o f speed. H e  deals w ith  the  
tw o  ships in  succession, f irs t  th e  C lara Camus 
and th e n  the  Metagama. N o w , i t  is q u ite  
p la in  w ith  regard to  th e  C lara C lamus th a t  he 
concludes his in v e s tig a tio n  in  th a t  respect b y  
f in d in g  th a t  she had  been proceeding, when the  
co llis ion  came, a t a b o u t s ix  kno ts . H e  the n  
exam ines in  a s im ila r w ay  the  conduct o f the  
Metagama, and he concludes th a t  e xa m in a tion  
w ith  these words : “  There is g round , I  th in k ,  
fo r  th e  d o u b t w h ich  M r. Camps [M r. Camps was 
was a su rveyo r ca lled b y  th e  defendants] 
expressed as to  w he the r th e  speed o f the  
Metagam a  was n o t m ore th a n  the  speed o f the  
C lara Camus, b u t  n e ithe r o f those vessels 
a ttended  to  th e  regu la tions, and th e y  b o th  o f 
the m  d id  w h a t th e y  th o u g h t was m ak ing  the  
best o f d ifficu ltie s  as th e y  arose, and th e y  bo th  
o f the m  co n trib u te d  in  th a t  w a y  b y  th e ir  
excessive speeds in  dense fog to  the  co llis ion  
w h ich  occurred .”  I  th in k  i t  is q u ite  clear he 
d id  n o t consider the  question o f the  breach o f 
th e  second pa rag raph  o f Reg. 16, and ha v in g  
o m itte d  to  consider th a t,  and th a t  ha v in g  
been a breach o f th e  reg u la tio n  on the  
p a r t  o f the  M etagauia, w ith  no corresponding 
breach o f th e  reg u la tion  ha v in g  been com 
m itte d  b y  th e  C lara Camus, I  th in k  th e  learned 
judge  ou gh t to  have ap po rtioned  th e  blam e 
tw o -th ird s  to  o n e -th ird  instead o f h a lf  and 
h a lf.

I  w i l l  o n ly  say one w o rd  abou t s ta rboard ing  
the  he lm , w h ich , again, was ano the r co m p la in t 
made aga inst th e  M etagam a  and was n o t made 
aga inst th e  C lara Camus. I  th in k  on th a t  i t  is 
c lear again th a t  the  learned judge  d id  n o t 
consider th e  bearing  o f th a t  a c t o f th e  M eta 
gama in  reference to  th e  fa c t o f th e  co llis ion . 
I  th in k  he o n ly  considered i t  in  reference to  the  
question w he the r i t  rendered the  damage when 
i t  occurred m ore serious th a n  i t  was. B u t  i t

i t  n o t necessary to  say m ore ab ou t th a t,  inas
m uch as we are advised th a t  th e  s ta rboard ing  
th e  he lm  unde r the  circum stances was n o t an 
a c t o f negligence on th e  p a r t  o f the  m aster o f 
the  M etagam a.

S c r u t t o n , L..T.— I  agree, and o n ly  add a 
few  words o f m y  ow n because we are d iffe rin g  
fro m  th e  learned judge . The question is w he the r 
there is a n y th in g  to  ju s t i fy  the  depa rtu re  fro m  
the  o rd in a ry  ru le  in  a p p o rtio n in g  b o th  to  b lam e 
in  equa l p ro po rtions , and I  th in k  i t  is clear 
th a t  where a C ourt o f A ppea l accepts the  
find ings o f  fa c t o f the  judge  and agrees w ith  h im  
as to  w he the r the re  is o r is n o t a breach o f th e  
regu la tions th e  c o u rt w i l l  be v e ry  slow  to  in te r 
fere w ith  th e  ap po rtio n m e n t made b y  the  judge  
be low  ; b u t  in  cases where the  judge  has made 
his a p p o rtio n m e n t b y  fin d in g  a breach o f the  
re g u la tio n  and th e  C o u rt o f A ppea l f in d  there  
was no breach o f the  reg u la tion , o r in  cases 
where th e  judge  has made h is ap po rtionm e n t 
b y  fin d in g  th a t  the re  was no breach o f the  
regu la tions, and the  C o u rt o f A ppea l f ind  
th a t  the re  was a breach o f th e  regu la tion  
th e  c o u rt w i l l  in te rfe re , to  such an ex te n t 
as seems r ig h t ,  w ith  the  ap po rtionm e n t o f 
th e  ju dg e . In  th is  case th e  learned judge has 
said the  ships were b o th  to  b lam e, th a t  th e y  
were tra v e llin g  a t excessive speed in  a dense 
fog— “  and th e  question is w hethe r I  can 
d isc rim in a te .”  H e  comes to  th e  conclusion 
th a t  he cannot. On the  question w hethe r he 
cou ld d isc rim in a te  because the  M etagama had 
starboarded, I  th in k  we canno t in te rfe re  w ith  h is 
decision. The assessors advise us th a t  th e y  
th in k  th a t  i t  was an e rro r o f ju d g m e n t b u t  n o t 
such an e rro r o f ju d g m e n t as to  a m o un t to  a 
breach o f d u ty  o r good seamanship, and under 
those circum stances I  see no reason w h y  we 
should in te rfe re  on th a t  g round . B u t  the re  is 
ano the r m a tte r  w h ich  invo lves , in  m y  v iew , a 
breach o f th e  reg u la tion . These tw o  large 
ships were on ne a rly  opposite courses near 
Cape Race, a lo c a lity  v e ry  sub ject to  fog and, 
I  am  a fra id , a lo c a lity  v e ry  sub ject to  large 
ships go ing a t an im m odera te  speed in  fog . 
U n de r those circum stances the  M etagama 
go ing a t ne a rly  a fu l l  speed, a t 14 kno ts , w ith  
a th ic k  fog in  fa c t ahead and, accord ing to  her 
ow n s to ry , w arn ings o f fog in  the  shape o f 
wisps o f fog abou t, heard on the  s tarboard  
side a s ignal, and I  th in k  th a t  those on board 
th e  M etagam a  were d o u b tfu l w he the r i t  was 
Cape Race o r w hethe r i t  was a steam er, b u t  i t  
was v e ry  fa in t .  T hey  proceeded to  t r y  and 
tim e  the  signa l b y  th e ir  watches, to  get a d d i
t io n a l l ig h t  as to  w he the r i t  was Cape Race, 
b y  hearing  w he the r i t  recurred a t th e  Cape 
Race in te rv a l, and th e y  starboarded, w h ich  
m ig h t be to  go to  the  sou th  o f Cape Race and 
i t  m ig h t be because th e y  heard the  w h is tle  
on th e  s ta rboa rd  side and th o u g h t th e y  w ou ld  
ge t o u t o f the  w ay, b u t th e y  d id  n o t stop th e ir  
engines, and I  have no d o u b t th a t  w h a t the y  
heard was the  w h is tle  o f the  o th e r ship, and 
under those circum stances the re  was a steam 
vessel bearing a p p a re n tly  fo rw a rd  o f her beam, 
th e  fog signal o f a vessel the  po s ition  o f w h ich
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is n o t ascerta ined. T hey  d id  hear th e  fog 
signa l o f the  vessel b u t th e y  were n o t sure w h a t 
i t  was, and i t  seemed a long  w a y  o ff, a long  w ay 
aw ay. U n de r those circum stances, I  th in k  in  
the  least favourab le  v ie w  o f th e  s itu a tio n , th e y  
m ust assume th e  w o rs t against themselves, 
and th e  w o rs t aga inst themselves be ing th a t  i t  
was th e  fog  w h is tle  o f a vessel, th e y  should 
have stopped th e ir  engines, and in  m y  v iew  
the re  was a breach o f th e  reg u la tion . N e x t, 
was th a t  breach o f reg u la tion  such th a t i t  m ig h t 
have c o n trib u te d  to  th e  co llis ion  o r m ig h t have 
made the  co llis ion  worse th a n  i t  was ? Because 
i f  a reg u la tio n  is broken  w h ich  under no con
ceivable circum stances had a n y th in g  to  do w ith  
th e  co llis ion  a t  a ll i t  ou gh t n o t to  a ffec t the  
ap p o rtio n m e n t b y  the  judge . N o w  th e  effect 
o f th e ir  n o t s topp ing  th e ir  engines was th a t  fo r  
over a m in u te  th e y  k e p t on w ith  th e  engines 
go ing 14 kno ts  ins tead  o f keeping on fo r  over 
a m in u te  w ith  stopped engines and th e ir  w a y  
go ing o ff. T h a t m ust have affected th e  po s ition  
in  w h ich  th e y  were a t the  end o f the  pe rio d  over 
a m in u te  when the  co llis ion  happened. I  am 
n o t go ing to  f in d , I  have n o t th e  m a te ria ls  fo r  
fin d in g , w h a t th e  exact re su lt w o u ld  have been. 
I t  looks to  me as i f  i t  was a near th in g  w he the r 
th e y  w o u ld  have missed th e  o th e r b o a t o r n o t, 
th e y  m ig h t o r th e y  m ig h t n o t have ; th e y  m ig h t 
have h i t  the  o th e r b o a t aste rn  ins tead  o f being 
h i t  on th e  s ta rboa rd  side. A p a r t  fro m  the  
difference o f p o s itio n , th e y  w o u ld  have come 
in to  co llis ion  w ith  less force th a n  th e y  d id , 
ha v in g  k e p t th e ir  engines go ing 14 kno ts  fo r 
over a m in u te  ; the re  w ou ld  have been less 
m om en tum . U n de r these circum stances, i t  
seems to  me the re  has to  be taken  in to  account 
in  d is c r im in a tin g  between th e  tw o  ships the  
fa c t th a t  th e  M etagama, besides b reak ing  the  
reg u la tion  fo r  go ing a t a m odera te speed, had 
b roken  ano the r p a r t  o f th e  reg u la tio n  in  th a t  
she had n o t stopped her engines w hen she heard 
the  signal o f  a sh ip  fo rw a rd  o f her s ta rboa rd  
beam, and th a t  breach o f reg u la tio n  ve ry  
p ro b a b ly  d id , and a t an y  ra te  is n o t shown n o t 
to  have, increased th e  damage in  the  co llis ion . 
U n de r these circum stances I  th in k  th is  is a case 
in  w h ich  we can in te rfe re  and ou gh t to  in te rfe re  
w ith  th e  a p p o rtio n m e n t made b y  th e  judge, 
and I  agree w ith  th e  a p p o rtio n m e n t o f tw o - 
th ird s  and on e -th ird .

S o lic ito rs  fo r  the  appe llan ts, Thomas Cooper 
and Co.

S olic ito rs  fo r  the  respondents, W ill ia m  A . 
C rum p  and Co.

[E rra tum , p. 491 (ante), sixth line from the end 
of the right-hand column, read :— “ . . .  I t  ap
peared that the J . was, until 1924, in  the management 
and control of the plaintiffs, or some of them. . . .” ]

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .

F rid a y , Oct. 16, 1925. 

(B efo re  M a c K in n o n , J .)

M i k k e is e n  v. A rcos  L i m i t e d , (a)

C harter-party  —  F u ll  and complete cargo —■ 
Notice o f c la im  clause—  Effect o f— Change 
o f p o rt o f destination— Demurrage.

Under two charter-parties o f June  1924 the 
steamship H .  was to proceed to Leningrad  
and there load a f u l l  and complete cargo of 
R ussian tim ber and convey the same to an 
E ng lish  p o rt as specified in  the b ills  o f lading- 
The charter-parties prov ided that the char
terers should supp ly  sufficient ends fo r  broken 
stowage, and clause 5 provided that any dispute 
a ris in g  at the p o rt o f load ing should be settled 
before the s ign ing  o f the b ills  o f lad ing, other
wise cla im s were to be endorsed on the b ills  of 
lad ing , and i f  f o r  any reason the master mas 
prevented fro m  so doing, he was to give notree 
o f the c la im  and the am ount thereof to the 
charterers by telegraph. The steamship f f -  
perform ed two voyages, and on each occasion 
the master complained o f the bad and in 
sufficient loading. On the second voyage the 
sh ip  was directed to proceed to Great Y arm outh, 
but on a rr iv a l the charterers sa id  th is  was a 
mistake and the correct destination was Boston- 
The p la in t if fs  claimed damages f o r  dead- 
fre ig h t o f the cargoes that should have bee11 
carried  but were not carried, and fo r  expenses 
in cu rred  by the change o f destination.

H e ld , that the contract was to load a 
and f u l l  cargo, and bad loading due to 
supervis ion o r inexperience was no excuse- 
H e ld , fu rth e r, that clause 5 was an ord inary  
condition o f po lic ies and d id  not inva lida  1 
the c la im . H e ld , also, that the p la in t i f f  uta 
entitled to reasonable compensation fo r  , 
services rendered on account o f the change 
p o rt o f destination.

C u th b e rt v. C um m ing (1855, 11 E x. 40°)’ 
distinguished.

com pieh ' 
want of

A c t io n  t r ie d  b y  M a cK in n o n , J . w ith o u t a 
ju r y .

The p la in t if f  was the  ow ner and the  def*^' 
dan ts  were th e  charterers o f the  steams*1 ¥ 
H id d ra . U n de r tw o  cha rte r-pa rties  o f *'Ut0 
1924 the  steam ship H u ld ra  was d irec ted  ^ 
proceed to  Le n in g ra d  and  the re  load fu l l  a 
com plete cargoes o f R ussian t im b e r and c °u ''. 
the  same to  an E ng lish  p o r t  as d irec ted  b y  * 
agents o f the  defendants and specified in  
b ills  o f la d in g . T he  charterers were to  arrang 
fo r  th e  load ing  o f  th e  cargoes and were 
sup p ly  su ffic ien t ends n o t exceeding 7£

to
per

cent, fo r  b roken  stowage. gS
The steam ship H u ld ra  pe rfo rm ed tw o  v ° y a® s 

and  on each occasion carried  considerab ly 1 ^  
cargo th a n  her c a rry in g  cap ac ity . On ea

(a) Reported by R. A. Y ule, Esq., Barrister-at-I'»'*'
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occasion th e  m aster com pla ined to  th e  agents 
o f  the  defendants a t  Le n ing ra d  o f the  bad 
load ing  and sho rt cargo.

U n de r the  second c h a rte r-p a rty  the  p o r t  o f 
de s tina tion  was G reat Y a rm o u th  o r B oston, 
as d irec ted , and as a m a tte r o f fa c t, the  ship 
was d irec ted  to  proceed to  G reat Y a rm o u th . 
On a r r iv a l a t th is  p o r t,  th e  charterers averred 
th a t  th e ir  Le n ing ra d  agents had made a m istake 
and th a t  B oston was th e  p rope r p o r t.  O w ing 
to  th e  de lay th a t  to o k  place w h ile  arrangem ents 
were be ing made fo r  th e  sh ip  to  proceed to  
B oston, th e  t id e  became un favou rab le , and the  
steam ship H u ld ra  was unab le to  p u t  in to  
Boston fo r  some days a fte r  a rr iv a l o ff th a t  
p o r t.

T he  p la in t if f  c la im ed damages fo r  dead- 
fre ig h t o f the  cargoes th a t  ou gh t to  have been 
carried  b u t  were n o t carried , and also c la im ed 
dem urrage on account o f the  expenses in cu rre d  
b y  th e  change o f p o r t  o f des tina tion .

The defendants pleaded as regards th e  c la im  
fo r  de ad -fre igh t th a t  th e  cargoes shipped were 
as fu l l  and as com ple te cargoes as were cus
to m a r i ly  sh ipped a t Le n in g ra d . I t  was fu r th e r  
pleaded th a t  under clause 5 o f the  c h a rte r-p a rty  
th e  p la in t if f  was p rec luded fro m  m ak ing  a c la im . 
Clause 5 reads as fo llow s : “  A n y  d ispu te  
a ris ing  a t th e  p o r t  o f load ing  sha ll be se ttled  
before s ign ing th e  b ills  o f la d in g , otherw ise 
cla im s sha ll be endorsed upon  th e  b ills  o f la d in g  
and i f  fo r  a n y  reason th e  m aster is p reven ted 
fro m  so do ing  he sha ll te legraph  no tice  o f the  
c la im  and  th e  a m o un t th e re o f to  the  cha r
te re rs .”  As regards th e  c la im  fo r  dem urrage 
th e  defendants pleaded th a t  th e  expenses were 
incu rred  b y  th e  ac tio n  o f th e  p la in t if f  h im se lf.

Clement Davies  fo r  the  p la in t if f .
Somervell fo r  th e  defendants. —  Russian 

standards are longer and  o f  la rg e r section 
th a n  t im b e r fro m  S cand inav ian po rts , 
and the re fo re  the re  is m ore d if f ic u lty  in  
ha n d lin g  the m . T h is , coupled w ith  th e  fa c t 
th a t  la b o u r was ine ffic ie n t, made i t  im possib le 
fo r  th e  defendants to  load  m ore th a n  th e y  had 
done. A s th e  lo ad ing  was th a t  cus tom ary  
a t the  p o r t,  th e  p r in c ip le  in  Cuthbert v . Cum m ing  
(sup.) app lied . As regards clause 5, d isputes 
had arisen, b u t the  m aste r had n e ith e r endorsed 
the  c la im  on the  b ills  o f la d in g  no r in fo rm ed  
the  charte rers b y  te legraph .

M a c K in n o n , J ., a f te r  s ta tin g  the  facts, 
con tinued  : The case o f Cuthbert v . Cum m ing  
h a rd ly  applies. T h a t was a co n tra c t to  load 
a com ple te and fu l l  cargo o f sugar and (or) 
o th e r produce. I t  d id  n o t decide th a t  the  
cha rte re r was bound to  c a rry  o th e r produce 
in  a d d itio n  to  sugar o r molasses in  o rder to  
f i l l  up  spacesvbut m ig h t be an a u th o r ity  th a t  
i f  cargo were loaded in  receptacles custom ary 
a t th e  p o r t  o f load ing , those receptacles m ust 
be used and the  cha rte re r w o u ld  n o t be bound 
to  f i l l  in te rs tices w ith  o th e r cargo. In  the  
case before me the  co n tra c t is an express 
and un qu a lified  co n tra c t to  load  a fu l l  and 
com ple te cargo w ith  su ffic ien t ends fo r  b roken 
stowage. On th e  evidence I  am  satisfied 

V o  i .  X V I . ,  N . S.

th a t  th e  charte rers had n o t supp lied  a su ffic ien t 
nu m ber o f ends ( in  fa c t, 2£ pe r cent, o n ly , 
whereas th e  l im i t  was 7 |  pe r cen t.), and  i t  is 
no answer to  the  c la im  to  say th a t  the  la b o u r 
was u n sk ille d  o r b a d ly  supervised ; th a t  is th e  
m is fo rtu n e  o f  th e  charterers.

As regards clause 5 o f th e  c h a rte r-p a rty , 
i t  is a com m on s tip u la tio n  in  po lic ies o f  
insurance th a t  no tice  o f  loss o r damage m ust 
be g iven  w ith in  a ce rta in  t im e , b u t  no one w ou ld  
suggest th a t  fa ilu re  to  n o t ify  w o u ld  in v a lid a te  
th e  c la im . I  the re fo re  h o ld  th a t  the  defen
dants are lia b le  fo r  sho rt cargo on b o th  
voyages.

As regards the  change o f p o r t  o f des tina tion  
unde r th e  second c h a rte r-p a rty  th e  sh ip  had 
proceeded to  G reat Y a rm o u th  as ordered by  
the  de fendants ’ agents a t Len ing rad , and the  
p la in t if f  is e n tit le d  to  reasonable rem unera
t io n  fo r  th e  e x tra  services w h ile  arrangem ents 
were be ing made fo r  th e  ship to  proceed to  
B oston. T he  p la in t if f  the re fo re  succeeds and 
ju d g m e n t w i l l  be entered acco rd ing ly .

S o lic ito rs fo r  th e  p la in t if f ,  Bolter e ll and Roche.
S olic ito rs  fo r  the  defendants, W ynne, B axte r„  

and Keeble.

Denise of Hortis.

Thursday, Dec. 10, 1925.
(Before Lo rds  B u c k m a s t e r , A t k in s o n , Su m 

n e r , W r e n b u r y  and  Ca r s o n .)
U n it e d  Sta t e s  Sh ip p in g  B o ar d  v . B u n g e  

y  B o r n  L im it a d a  So c ie d a d . (a)
o n  a p p e a l  f r o m  t h e  c o u r t  o f  a p p e a l  i n

E N G L A N D .

C harter-party— F u e l o il supp lies— D evia tion  
fro m  chartered voyage f o r  purpose o f ob ta in
in g  supplies— L ib e rty  to ca ll at any ports  
in  any order— C la im  fo r  demurrage.

A  steamship constructed to use o il fu e l was 
chartered to ca rry  a cargo from, the R ive r P la te  
to a safe p o rt in  the U n ited  K ingdom , o r on the 
Continent between M arse illes and H am burg  
inc lusive. B y  clause 29 o f the charter-party i t  
teas prov ided that “  the steamer shall have liberty  
to ca ll at any po rt or ports  in  any order fo r  the 
purposesof tak ing bunker coal o r other supp lies .'' 
The vessel was loaded w ith  a cargo v a rt o f 
which was to be discharged at M a laga  and p a rt 
at Seville, and i t  was agreed that M a laga should 
be the f irs t  p o rt o f discharge. A fte r dischar g ing  
at M a laga  the vessel had enough o il fu e l le ft 
to take her to Seville, and to discharge her 
cargo there, but i t  w ou ld  not have carried  her 
to any fu r th e r  p o in t. N o  o il fu e l being obtain
able either at M a laga  or at Seville, she called 
at G ib ra lta r to obtain o il fu e l fro m  a tank  
steamer which was expected to arrive, but owing  
to the no n -a rriva l o f the la tter, the vessel p ro 
ceeded to L isbon to procure o il supplies. L isbon

M  Reported by E d w a r d  J . M . Ch a p l in , Esq., B a rris ter-a t-  
Law .

E  E  E  E
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was out o f the direct course fro m  M a laga  or 
G ib ra lta r to Seville. On a c la im  by the 
charterers c la im in g  damages fo r  the devia tion : 

H eld, that the ca ll o f the vessel at L isbon f o r  the 
purpose o f ob ta in ing o il supplies constituted a 
deviation which was not w ith in  the terms o f the 
charte r-party  g iven either expressly or by im 
p lica tio n . I n  order to ju s t i fy  such a deviation  
i t  was fo r  the owners to show that i t  was reason
ably necessary in  a business sense and f o r  this  
purpose i t  was essential to show that a ll neces
sary steps had been taken to supp ly  the vessel 
w ith  adequate o il supplies at the commencement 
o f the voyage. The owners, having fa ile d  to 
prove this, were therefore liable to the charterers 
in  damages in  respect o f such deviation.

Quaere whether the shipowners had any rig h t to 
deviate f o r  the purpose o f obta in ing the fu e l 
that m ight be necessary to take the ir vessel out 
o f the p o rt o f f in a l discharge afte r the discharge 
had been completed.

D ecision o f the C ourt o f A pp ea l (132 L .  T . Rep. 
323) affirmed.

B y  a c h a rte r-p a rty  da ted  th e  23rd O ct. 1920, 
and m ade between the  p la in t if fs  as owners and 
th e  defendants as charte rers, th e  steamer 
Alam osa  was cha rte red  to  c a rry  a cargo o f 
m aize fro m  th e  R iv e r  P la te  to  a safe p o r t  in  the  
U n ite d  K in g d o m  o r on th e  C o n tin en t between 
M arseilles and H a m bu rg , in c lus ive . Subse
q u e n tly  i t  was agreed th a t  th e  charte rers m ig h t 
load a cargo fo r  M alaga and Seville , M alaga to  
he the  f irs t  p o r t  o f  discharge, and th e  steam er 
was loaded acco rd ing ly .

B y  clause 29 o f  th e  c h a rte r-p a rty  i t  was p ro 
v id ed  th a t  “  T he  steam er sha ll have lib e r ty  to  
ca ll a t  an y  p o r t  o r  po rts , in  an y  o rder, fo r  the  
purpose o f ta k in g  b u nke r coal o r o th e r supplies, 
to  sa il w ith o u t p ilo ts , to  to w  and be tow ed, to  
assist vessels in  d istress, and to  dev ia te  fo r  the  
purpose o f saving life  o r p ro p e rty .”  D isputes 
ha v in g  arisen under th e  c h a rte r-p a rty , the  
m a tte r  w e n t to  a rb itra t io n .

The shipowners c la im ed dem urrage and the  
charterers counterc la im ed fo r  fre ig h t ove rpa id , 
fo r  sh o rt de live ry , and fo r  d e v ia tio n .

The m a te ria l fac ts  as fou nd  b y  th e  um p ire  
were these. The Alam osa  was a steam ship 
cons truc ted  and in tended  to  use o il fue l. On 
her w a y  fro m  the  R iv e r P la te  to  M alaga she 
p u t  in to  R io  de Jane iro  to  bu nke r, and the re  to o k  
on board  a fu r th e r  sup p ly  o f o il fue l. A f te r  
d ischa rg ing p a r t  o f her cargo a t M alaga she 
had abou t n in e ty  tons o f o i l fue l in  her bunkers, 
w h ich  w ou ld  be su ffic ien t to  enable her to  reach 
Seville  and to  discharge the re , b u t  n o t su ffic ien t 
to  enable her to  ge t aw ay. N o  supplies o f o il 
fue l were p rocurab le  e ith e r a t M alaga o r 
Seville . On her w a y  fro m  M alaga to  Seville 
the  vessel had to  pass G ib ra lta r , and arrange
m ents were made th a t  she shou ld  o b ta in  sup
plies o f o il fue l fro m  an o il ta n k e r expected there . 
The Alam osa  w e n t to  G ib ra lta r  and w a ited  the re  
fo r  tw o  days, b u t  as th e  ta n k e r had fa ile d  to  
a rr iv e , she th e n  le f t  and w e n t to  L isb o n , the  
nearest p o r t  a t w h ich  o il fue l was procurab le , 
whereby the  voyage was pro longed some 300 |

m iles. The um p ire  fou nd  th a t  in  go ing to  
L isbo n  th e  m aster acted reasonably and he 
aw arded, sub jec t to  the  op in io n  o f th e  cou rt, 
th a t  th e  cha rte re rs ’ c la im  fo r  damages fo r  dev ia 
t io n  fa iled .

The questions fo r  the  c o u rt were : (1)
W he th e r upon  a tru e  con s tru c tion  o f th e  charte r- 
p a r ty  and upon  th e  facts s ta ted  th e  Alamosa  
was g u ilty  o f  d e v ia tio n  b y  go ing to  L isb o n  fo r 
o il fue l ; and (2) w hethe r, i f  the re  was a dev ia
t io n , the  co n tra c t o f a ffre ig h tm e n t was displaced 
o r avo ided so as to  g ive  the  charte rers a good 
defence to  th e  ow ners’ c la im  fo r  dem urrage.

The C ourt o f A ppea l he ld , a ff irm in g  th e  de
cis ion o f B a ilhache , J .,  th a t  clause 29 o f the 
c h a rte r-p a rty  m us t be read as g iv in g  a lib e r ty  
to  c a ll fo r  bunke rs  o r supplies o n ly  a t a po rt 
o r po rts  on th e  w a y  o f th e  voyage, and  th a t  the 
vessel d id  dev ia te  to  an unau thorised  extent 
in  p roceed ing to  L isb o n . T he  owners were 
the re fo re  lia b le  to  th e  charte rers in  damages 
in  respect o f  such de v ia tio n .

T he  shipowners appealed.
S ir Leslie Scott, K .C ., D u n lo p , K .C ., aI1<* 

Stenham  fo r  the  appe llan ts .
K ennedy, K .C ., A . T . M il le r ,  K .C ., and 

van Breda, fo r  th e  respondents, were n o t called 
upon .

L o rd  B u c k m a s t e r .— T h is  appeal comes be
fore y o u r Lo rdsh ips  in  th e  fo llo w in g  c ircum 
stances. T he  appe llan ts  are th e  owners o f a 
vessel kno w n  as th e  Alam osa, and  on the  23rd 
O ct. 1920 th e y  charte red th a t  vessel to  the 
respondents fo r  th e  purpose o f c a rry in g  a carg° 
o f m aize. The  voyage was fro m  th e  R iver 
P la te  to  p o rts  between M arseilles and Hamburg» 
b u t  u lt im a te ly  th e  ac tu a l p o rts  o f discharge were 
fixe d  as M alaga and Seville . The charter- 
p a r ty  con ta ined a clause— N o . 29— w h ich  pr °" 
v id e d  th a t  th e  steam er should have “  lib e rty  
to  ca ll a t  an y  p o r t  o r p o rts  in  an y  order, f °  
the  purpose o f ta k in g  b u nke r coal o r other 
supplies, to  sa il w ith o u t p ilo ts , to  to w  and h 
tow ed, to  assist vessels in  d istress, and 
dev ia te  fo r  the  purpose o f saving life  o r p r°  
p e r ty .”  I t  is o n ly  necessary, in  passing, ' 
com m ent upon  th a t  clause b y  saying th a t  
series o f decisions has established th a t  the  fir* 
r ig h t  w h ich  is the re  conferred is l ib e r ty  to  ca 
a t an y  p o r t o r po rts  upon th e  line  o f roU ^. 
between the  p o r t  o f load ing  and the  ports 
discharge. L ib e r ty  to  dev ia te  fo r  the  purp®* 
o f saving life  o r p ro p e rty  is n o t m a te ria l to  t  ^  
present d ispu te . W h a t happened to  the  vess  ̂
was th is  : She to o k  in  o il a t  R io  de Janeiro , b 
th e  sup p ly  was n o t adequate to  take  her 
b o th  the  po rts  o f discharge, and a t the  s®*1 . 
t im e  to  c lear her fro m  the  fin a l p o r t,  y 11 
resu lted was th is  : She w e n t f irs t  to  Mak>M‘y  
and, I  suppose, th e n  fin d in g  th a t  she had 
enough o il to  take  her outside the  p o rt 
Seville , tho ugh  i t  is fou nd  th a t  she had  en° uJ e 
to  take  her there , arrangem ents were n>a 
fo r  a ta n k  steam er to  m eet he r a t G ib ra lta r ^  
o rder to  take  in  fu r th e r  o il. The ta n k  stearn 
fa ile d  to  keep the  ap po in tm e n t, and, i n  f) 
resu lt, the  m aster to o k  the  vessel to  L is h ° ,
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some distance o ff the  rou te , fo r  the  purpose o f 
g e ttin g  the  necessary o il supplies.

T h a t th a t  was a de v ia tion  is n o t in  d ispu te , 
b u t  i t  is  said th a t  i t  was a de v ia tio n  w h ich  is 
ju s tif ie d  e ith e r under the  te rm s th a t  are ex 
pressed o r unde r the  te rm s th a t  are im p lie d  
in  the  ch a rte r-p a rty . The ac tu a l d ispu te  arose 
because in  the  course o f d ischarg ing the  
charterers exceeded th e  s tip u la te d  tim e  b y  one 
da y  and nine and a q u a rte r hours, w ith  the  
resu lt th a t  the  owners c la im ed dem urrage, the  
answer to  w h ich  was th a t,  as the re  had been 
de v ia tion , the  c la im  fo r  dem urrage cou ld n o t be 
m a in ta ined , and, fu r th e r , th a t  the  owners were 
themselves lia b le  fo r  the  damages w h ich  the  
charte rers had suffered b y  reason o f the  fa c t 
th a t  the  de v ia tio n  had taken  place. The C ourt 
o f A ppea l has he ld th a t  the  charterers were 
r ig h t  in  b o th  these con tentions. U pon the 
facts i t  appears to  me th a t  when once de v ia tion  
has been established, as i t  c le a rly  has in  the  
present case, i t  becomes in cum b en t upon the  
owners to  show th a t  th a t  d e v ia tio n  was one 
w h ich  in  a ll the  circum stances o f the  case was 
ju s tifie d . N o w  i t  canno t be m a in ta ined  th a t  
the  de v ia tio n  is one th a t  can be found  w ith in  
the  express p rov is ions o f clause 29 to  w h ich  I  
have re ferred. I t  m ust, the re fore, be supported, 
i f  i t  can be supported  a t a ll, b y  th e  do c trine  
to  w h ich  S ir Leslie  S co tt re ferred, th a t,  i f  the  
d e v ia tio n  was reasonably necessary in  a business 
sense, th e n  i t  was in  the  course o f the  voyage 
w h ich  the  cha rte r prescribed. I f ,  however, 
th a t  were to  be established, i t  appears to  me 
th a t  i t  w o u ld  be necessary fo r  th e  owners to  
show th a t  a ll necessary steps had  been take n  to  
sup p ly  th e  vessel w ith  adequate o il supplies 
a t the  com m encem ent o f th e  voyage, and o f th is  
the re  is no evidence a t a ll, and in  m y  op in ion  
fo r  th a t  reason alone th a t  a rgum en t fa ils .

F u rth e r, I  desire to  say th a t  I  am  fa r  from  
convinced th a t  the  shipowners had an y  r ig h t 
under th is  c h a rte r-p a rty  to  dev ia te  fro m  th e ir  
prescribed rou te  fo r  the  purpose o f o b ta in ing  
the  fue l th a t  m ig h t be necessary, n o t o n ly  to  
take  the  sh ip  to  the  p o r t o f fin a l discharge, b u t  
to  ta ke  he r o u t o f th a t  p o r t  a fte r  the  discharge 
had been com ple ted. I t  is  fo r  these reasons 
th a t  I  th in k  the  ju d g m e n t o f the  C ourt o f 
A ppea l should be a ffirm ed , and I  m ove yo u r 
Lo rdsh ips acco rd ing ly .

L o rd  A t k in s o n .— I  concur.

L o rd  Su m n e r .— I  agree. The decisions 
bo th  o f th is  House in  G lynn  v . M argetson  
(7 Asp. M ar. L a w  Cas. 360 ; 69 L .  T . R ep. 1 ; 
(1893) A .  C. 351), and o f o th e r cou rts  before 
and since th a t  case have invested clauses 
o f th is  typ e — the  words a t th e  end o f clause 
29— w ith  a m eaning w h ich  i t  is now  im possib le  
to  shake. I  th in k  i t  is q u ite  c lear upon the  
present facts th a t  c a llin g  a t  L isb o n  fo r  fue l 
was n o t w ith in  th a t  express perm iss ion w h ich  
the  c h a rte r-p a rty  gives, and th e  im p lie d  te rm  
w h ich  is contended fo r, th a t  the re  was a r ig h t  
to  go o u t o f th e  w ay to  L isbo n  fo r  th a t  purpose 
under the  circum stances, is in  c o n flic t w ith  the  
express words and the re fo re  n o t capable o f

be ing im p lie d . I t  appears to  me n o t to  be such 
a te rm  as is necessary to  g ive  business effect to  
the  c o n tra c t between the  pa rties , b u t  the  ve ry  
co n tra ry . I t  appears to  me to  be a te rm  w h ich  
reasonable business m en w o u ld  n o t have agreed 
to , i f  i t  had been b ro u g h t before them , and I  
th in k  th e  con ten tion  re a lly  proceeds upon the 
fa m ilia r  do c trine  th a t  i t  w o u ld  be a conven ien t 
th in g  to  secure advantage fo r  oneself and m ake 
som ebody else pay fo r  i t — a do c trine  w h ich  
sometimes brings one in to  co n flic t w ith  the  law . 
I t  is q u ite  a d iffe re n t th in g  fro m  saying th a t,  
had th e  express clause been ava ile d  o f, and a 
ca ll been made fo r  o il supplies on the  lin e  o f the  
voyage, the  charterers cou ld n o t have com 
p la ined  i f  th e  vessel had taken  the re  m ore o il 
th a n  the  lim ite d  q u a n tity  requ ired  to  com plete 
the  perform ance o f the  cha rte r.

L o rd  W r e n b u r y .— I  concur.

L o rd  Ca r s o n .— I  also concur.

A ppea l dismissed.

S olic ito rs  fo r  the  appe llan ts, Thomas Cooper 
and Co.

S olic ito rs  fo r  the  respondents, Richards  and 
B u tle r.

Oct. 26, 27, 29, and Dec. 11, 1925.
(B efo re  Lo rds  Ca v e , L .C ., A t k in s o n , B u c k - 

m a s t e r , Ca r s o n , and B l a n e s b u r g ii.)
A d e l a id e  St e a m s h ip  Co m p a n y  v . T h e  K in g , ( a )

O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  
E N G L A N D .

C o llis ion  —  R equisitioned sh ip  —  W ar r is k  —  
Assessment o f compensation— Cesser o f h ire  
d u rin g  repairs.

The petitioners mere the owners o f a vessel, the W . 
which was requis itioned by the A d m ira lty  
d u rin g  the W ar and used as a hospita l ship  
and la te r as an ambulance transport. The. 
vessel was requis itioned under charter-party
T .99, clause 19 o f ivhich provided that : 
“ The risks  o f w a r w h ich are taken by the 
A d m ira lty  are those risks  w h ich w ou ld  be 
excluded fro m  an o rd in a ry  E ng lish  p o licy  
o f m arine  insurance by the fo llo w in g  o r s im ila r  
but not more extensive c lause : W arranted  
free o f capture, seizure, and detention and 
the consequences thereof . . . and also fro m  
a ll consequences o f hostilities o r w a rlike  opera
tions ..................... ”  A n d  by clause 25 that h ire
should cease to be payable i f  the sh ip  shoidd 
cease to be able to do her work  “  owing to 
deficiency o f men or stores, breakdown o f 
m achinery . . .  or any other cause." 
W hile  the vessel was under req u is ition  she ivas 
b ring ing  a number o f wounded soldiers fro m  
H avre to Southampton one n igh t and came in to  
co llis ion  w ith  another vessel, the P ., and the 
owners o f that vessel brought an action against 
the pe titioners f o r  damages. The House o f 
Lords held that the co llis ion  was caused by the

(a) Reported b y  E d w ard  J. M . Ch a p l in , Esq., B arris tcr-a t-  
Law .
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negligence o f the W ., and that the petitioners  
were therefore liable fo r  damages to the 
owners o f the other vessel.

On a pe titio n  o f r ig h t brought by the petitioners  
in  th is  case, the House o f Lords held that the 
co llis ion  arose in  circumstances which con
stituted a w a r r isk , and that the Crown ivas 
liable. The case was rem itted to the H ig h  
Court f o r  the assessment o f damages.

H e ld, (1), Lords Carson and  Blanesburgh d is
senting, that the Crown was not bound to 
indem n ify  the W . either w ho lly  o r p a r t ia l ly  
against the l ia b i l i ty  which she had in cu rred  to 
th ird  pa rties  in  consequence o f the negligence 
o f her master ; (2) that the c la im  fo r  costs fe l l  
w ith  the c la im  fo r  damages ; and  (3), L o rd  
Blanesburgh doubting, that the c la im  fo r  loss of 
h ire  was excluded by clause 25 of the charter- 
pa rty .

Decision o f the C ourt o f A pp ea l (an te , p .  366; 
131 L .  T . Bep. 548) affirmed.

A p p e a l  b y  th e  p e tition e rs  fro m  the  decision 
o f  th e  C ourt o f A ppea l (Bankes, W a rr in g to n , 
and  S c ru tto n , L .J J . )  rep o rted  ante, p . 36 6 ; 
131 L .  T . R ep . 548.

T he  p e tition e rs  were th e  owners o f a vessel, 
the  W a rild a , w h ich  was req u is ition ed  b y  the  
A d m ira lty  d u rin g  th e  W a r fo r  use as a ho sp ita l 
sh ip  and an am bulance tra n s p o rt. W h ile  under 
re q u is it io n  th e  W a rild a  was b r in g in g  a num ber 
o f w ounded soldiers fro m  H a v re  to  S ou tham pton  
one n ig h t and came in to  co llis ion  w ith  ano the r 
vessel, the  Petingaudet. In  a co llis ion  ac tio n  
i t  was he ld th a t  th e  owners o f the  W a rild a  were 
lia b le  to  the  owners o f th e  o th e r vessel ow ing 
to  th e  negligence o f th e  W a rild a . The case was 
re m itte d  to  th e  H ig h  C ourt fo r  assessment o f 
the  damages.

The C ourt o f A ppea l he ld , a ffirm in g  the  
decision o f Greer, J ., th a t  the  pe tition e rs  were 
o n ly  e n tit le d  to  recover as damages such item s 
as consisted o f reasonable costs and expenses 
o f rep a ir to  th e  W a rild a . T h e y  were n o t 
e n tit le d  to  be re im bursed th e  damages and 
costs w h ich  th e y  had had to  pa y  th e  owners 
o f the  vessel w ith  w h ich  the  W a rild a  co llided 
because the  co llis ion  was n o t a d ire c t re su lt o f  a 
w a rlike  opera tion  b u t was th e  resu lt o f the  
neg ligen t perform ance o f such ope ra tion , and 
fu rth e r, th a t  b y  th e  words “  o th e r cause ”  in  
th e  cesser o f h ire  clause the  vessel was o ff h ire  
w h ile  under repa ir.

The owners o f th e  W a rild a  appealed.
C. R . D un lop , K .C . and H . C. S. Dum as  fo r 

the  appe llan ts.
S ir Thomas In s k ip ,  K .C . (S.-G .), W . N o rm an  

Raeburn, K .C ., and B . I I .  Bulloch  fo r  the  
respondent.

The House to o k  tim e  fo r cons idera tion .

L o rd  C a v e , L .C .— T h is  appeal is concerned 
w ith  the  th ir d  stage in  a pro longed l i t ig a 
t io n  w h ich  has arisen o u t o f a co llis ion  
between the  steam ship W a rild a  (ac tin g  as 
an am bulance tra n sp o rt) and the  steam ship 
Petingaudet (a m erchan t vessel) w h ich  occurred 
in  the  e a rly  m o rn in g  o f the  24 th  M arch  1918.

In  the  f irs t  stage o f th e  contest, a co llis ion  
ac tio n  w h ich  was carried  to  th is  House, i t  was 
de term ined th a t  th e  co llis ion  was due to  the  
negligence o f th e  m aster o f th e  W a rild a , and 
th e  W a rild a  was he ld  lia b le  to  the  Petingaudet 
fo r  damages. In  the  second stage, w h ic h  also 
reached th is  House, i t  was de term ined th a t  the  
co llis ion  was a consequence o f a w a rlik e  opera
t io n  in  w h ich  th e  W a rild a  was engaged, and 
acco rd ing ly  th a t  unde r clause 19 o f the  cha rte r- 
p a r ty  unde r w h ich  th e  vessel was be ing em 
p loyed  (w h ich  was the  fa m ilia r  c h a rte r-p a rty
T . 99) the  W a rild a  was e n tit le d  to  recover from  
H is  M a je s ty  damages fo r  th e  co llis ion . The 
th ir d  stage, in  w h ich  th e  appeal arises, is con
cerned w ith  the  measure o f these damages, and 
the  questions lit ig a te d  are w h e the r the  W arilda  
can recover fro m  th e  C rown as p a r t  o f such 
damages (1) th re e -fo u rth s  o f th e  sum w h ich  the 
W a rild a  has been he ld  lia b le  to  p a y  to  the  
Petingaudet fo r  th e  damage caused to  th a t  vessel,
(2) th re e -fo u rth s  o f  the  costs in c u rre d  b y  the  
W a rild a  in  de fend ing th e  co llis ion  ac tio n , and
(3) h ire  m oney o r com pensation fo r  loss o f h ire  
d u rin g  th e  pe riod  w hen th e  W a rild a  was he rse lf 
unde rgo ing rep a ir. Greer, J . and the  C ourt o f 
A pp ea l have he ld  th a t  none o f  these sums can 
be recovered, and the  appeal is aga inst th a t  
decision.

U p on  the  f irs t  p o in t the  argum ents were 
w e ll balanced, b u t  upon the  whole I  have come 
to  th e  conclusion th a t  th e  decision o f th e  C ourt 
o f  A ppea l is r ig h t .  Clause 19 o f c h a rte r-p a rty  
T . 99 (w h ich  has the  m arg in a l no te  “  W a r 
risks damage o r loss o f sh ip  ” ) is in  th e  fo llo w in g  
te rm s :

19. T h e  r is k s  o f  w a r w h ic h  are ta k e n  b y  the  
A d m ir a l t y  are those  ris ks  w h ic h  w o u ld  be exc lud ed  
fro m  an  o rd in a ry  E n g lis h  p o lic y  o f  m a rin e  insu rance  
b y  th e  fo llo w in g , o r s im ila r , b u t  n o t  m o re  ex te n s ive  
clause :— W a rra n te d  free  o f  ca p tu re , se izure, and  
d e te n tio n  a n d  th e  consequences th e re o f, o r  o f  an y  
a t te m p t th e re a t, p ira c y  exce p te d , an d  also fro m  a ll 
consequences o f  h o s tilit ie s  o r  w a r l ik e  o p e ra tio n s  
w h e th e r be fore  o r  a f te r  d e c la ra tio n  o f  w a r.

I t  is com m on ground  th a t  an o rd in a ry  
E ng lish  p o lic y  o f m arine  insurance w o u ld  con
ta in  th e  In s t itu te  T im e  Clauses, in c lu d in g  the  
f irs t  o f  those clauses, w h ich  is know n  as the  
co llis ion  o r ru n n in g -d o w n  clause and w h ich  
p rov ides ( in  e ffect) th a t,  i f  th e  insured  ship 
comes in to  co llis ion  w ith  ano the r sh ip  and 
becomes lia b le  to  p a y  and pays damages in  
respect o f such co llis ion , the  in su re r w i l l  pay 
to  th e  assured th re e -fo u rth s  o f th e  sum so 
pa id , and w i l l  also, i f  th e  l ia b i l i t y  o f th e  insured 
sh ip  has been contested, w ith  the  consent in 
w r it in g  o f the  insure r, pa y  a lik e  p ro p o rtio n  of 
th e  costs w h ich  th e  assured th e re b y  incurs  o r is 
com pelled to  pa y . T h is  be ing so, the  question 
to  be de te rm ined  in  th is  case is w he the r the 
l ia b i l i t y  unde rtaken  b y  th e  co llis ion  clause is or 
is n o t a r is k  w h ic h  w o u ld  be excluded b y  the  
“  f .  c. and s.”  clause set o u t in  clause 19 o f the  
c h a rte r-p a rty  as be ing a consequence o f w a r
lik e  opera tions. I f  i t  w o u ld , th e n  the  Crown 
is c le a rly  lia b le  ; b u t  i f  n o t, the  c la im  now  under 
cons idera tion  m ust fa il.  M y  Lo rds , I  do no t
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th in k  th a t  i t  w o u ld  be so excluded. I t  was 
he ld  in  Ion ides  v . The U n iversa l M a rin e  
Insurance Com pany  (1 M a r. L a w  Cas. (O. S.) 
35 3 ; 14 C. B . (N . S.) 259), and has n o t 
since been doub ted , th a t  in  a p p ly in g  the  
excep tion  created b y  th e  f .  c. and s. clause 
the  c o u rt m u s t lo o k  a t th e  p ro x im a te  and n o t 
a t  the  rem o te r consequences o f th e  w a rlik e  
ope ra tion  ; and, w h ile  i t  has been decided b y  
th is  House th a t  the  co llis ion  its e lf  and th e  con
sequent damage to  the  W a rild a  were the  d ire c t 
resu lt o f  th e  w a rlik e  ope ra tion  in  w h ich  the  
W arilda  was engaged, i t  does n o t fo llo w  th a t  
the  l ia b i l i t y  o f the  W a rild a  to  the  ow ner o f the  
Petingaudet fa lls  w ith in  th e  same category. 
T h a t l ia b i l i t y  arose, n o t fro m  th e  co llis ion  taken  
b y  its e lf, b u t  fro m  the negligence o f th e  m aster 
o f th e  W a rild a  w h ich  alone c o n s titu te d  the  
cause o f ac tio n , and was, the re fo re , n o t a d ire c t 
and p ro x im a te  consequence o f th e  w a rlik e  
opera tion . T h is  seems to  me to  fo llo w  fro m  
the decision in  th e  case o f De V au x  v .  Salvador 
(4 A d . &  E ., 420), where i t  was he ld  th a t  the  
sum w h ic h  a sh ipow ner had  to  p a y  fo r  damage 
to  ano the r ship caused p a r t ly  b y  the  negligence 
o f h is servants was to o  rem ote  fro m  the  sea 
pe rils  aga inst w h ich  his sh ip  was insured to  be 
recovered b y  h im  under a m arine  p o lic y . 
L o rd  D enm an, C .J., in  d e live rin g  th e  ju d g 
m en t o f th e  c o u rt in  th a t  case, said : “  The 
sh ip  insured is d r iv e n  aga inst an o the r b y  
stress o f w eathe r ; the  in ju r y  she thus sustains 
is a d m itte d  to  be d ire c t, and the  insurers are 
lia b le  fo r  i t .  B u t  th e  co llis ion  causes th e  ship 
insured to  do some damage to  th e  o th e r vessel ; 
and, w henever th is  e ffect is p roduced, b o th  
vessels be ing in  fa u lt ,  a po s itive  ru le  o f the  
C ourt o f A d m ira lty  requires th e  damage done 
to  b o th  ships to  be added toge ther, and the  
com bined a m o un t to  be e q ua lly  d iv id e d  be
tw een the  owners o f the  tw o . I t  tu rn s  o u t th a t  
th e  sh ip  insured has done m ore damage th a n  she 
has rece ived, and is ob liged to  pa y  the  owners 
o f th e  o th e r sh ip  to  some am oun t, under the  
ru le  o f th e  C o u rt o f A d m ira lty .  B u t  th is  is 
n e ith e r a necessary n o r a p ro x im a te  effect o f 
th e  perils  o f  the  sea ; i t  grows o u t o f an a rb itra ry  
p ro v is io n  in  the  la w  o f na tions fro m  views o f 
general exped iency, n o t as d ic ta te d  b y  n a tu ra l 
ju s tice , n o t (possib ly) q u ite  consis tent w ith  i t  ; 
an d  can no m ore be charged on th e  u n d e r
w rite rs  th a n  a p e n a lty  in cu rred  b y  c o n tra 
v e n tio n  o f the  revenue laws o f an y  p a rtic u la r 
S ta te , w h ich  was rendered in e v ita b le  b y  perils 
insured aga inst.”

I t  is tru e  th a t  the  p o lic y  to  be hypothesised 
under clause 19 o f th e  c h a rte r-p a rty  is a p o licy  
c o n ta in in g  the  co llis ion  clause, and th a t  where 
th a t  clause is present in  a p o lic y  th e  u n d e r
w rite rs  are lia b le  fo r  a p ro p o rtio n  o f th e  damage 
caused to  th e  o th e r sh ip  ; b u t  th is  is the  resu lt, 
n o t o f a loss b y  the  pe rils  insured against, b u t  o f 
the  “  specia l co n tra c t ”  o f  the  un de rw rite rs  
con ta ined  in  the  co llis ion  clause : (see Xenos 
v . F ox , 3 M ar. L a w  Cas. (O. S.) 146 ; 19 L .  T . 
R ep. 84 ; L .  R ep. 3 C. P ., a t  p . 635). I n  
these circum stances i t  seems to  me to  fo llo w  
th a t  the  Crown is n o t lia b le  in  th is  case,

and  is n o t bound to  in d e m n ify  th e  W a rild a  
e ith e r w h o lly  o r p a r t ia l ly  against th e  l ia b i l i t y  
w h ich  she has in cu rre d  to  th ir d  pa rties  in  
consequence o f the  negligence o f her m aster.

I n  a rr iv in g  a t th is  conclusion I  have n o t 
re lied  on the  th ir d  sentence in  clause 19 o f 
the  c h a rte r-p a rty , w h ich  is in  the  fo llo w in g  
te rm s :

Such risks are taken by the A dm ira lty  on the 
ascertained value o f the steamer, i f  she be to ta lly  
lost, at the tim e o f such loss, or, i f  she be injured, 
on the ascertained value o f such in ju ry .

I  was im pressed b y  th e  a rgum en t o f M r. 
D u n lo p  th a t  th e  purpose o f th is  sentence was, 
n o t to  l im i t  th e  l ia b i l i t y  o f th e  A d m ira lty  to  the  
pa ym en t o f  damage done to  th e  W arilda , b u t 
o n ly  to  define the  va lue w h ich  was to  be p u t 
upon th e  W a rild a  where the  va lue o f th a t  
vessel was m a te ria l ; and acco rd ing ly  I  do n o t 
found  on th is  s t ip u la tio n  an y  conclusion 
adverse to  th e  appe llan ts . B u t  th e  sentence is 
a t a ll events n o t incons is ten t w ith  th e  v iew  
w h ich  I  have take n  o f th e  m eaning o f the  
clause.

W ith  regard  to  the  c la im  fo r  th ree -fou rths  
o f the  costs in cu rred  b y  th e  W a rild a  in  res is ting  
l ia b i l i t y  to  th e  Petingaudet. I  th in k  th a t  th is  
fa lls  w ith  th e  c la im  fo r  th re e -fo u rth s  o f the  
damages ; and in  an y  case th is  c la im  cou ld 
h a rd ly  have been supported  in  v ie w  o f th e  fa c t 
th a t  the  C rown d id  n o t consent to  th e  proceed
ings b y  th e  Petingaudet be ing contested.

As to  th e  c la im  fo r  loss o f h ire  w h ile  the  
W a rild a  was under repa ir, I  agree w ith  Greer, J . 
and the  C ourt o f  A ppea l in  ho ld in g  th a t  th is  
is exc luded b y  clause 25 o f the  c h a rte r-p a rty , 
w h ich  is as fo llow s :

25. I f  from  deficiency o f men or stores, break
down o f machinery, or any other cause, the working 
of the steamer is a t any tim e suspended fo r a period 
exceeding twelve running hours, pay shall cease for 
the whole o f such and any subsequent period of 
whatever duration during which the vessel is in 
efficient.

I t  was n o t argued before y o u r Lo rdsh ips , 
n o r cou ld  i t  ( I  th in k )  have been successfully 
argued, th a t  th e  scope o f the  words “  any o th e r 
cause ”  o u g h t to  be lim ite d  b y  th e  ejusdem 
generis ru le  ; b u t  i t  was suggested th a t  th is  
c la im , i f  exc luded b y  clause 25, m ig h t be 
recovered under th e  co n tra c t o f insurance 
con ta ined in  clause 19. T o  th is  th e  answer 
g iven  b y  S c ru tton , L .J .  th a t  th e  A d m ira lty  
were n o t insurers o f fre ig h t, appears to  me to  
be fa ta l.

F o r these reasons I  am  o f op in io n  th a t  th is  
appeal fa ils  and shou ld  be dism issed w ith  
costs, and I  m ove y o u r Lo rdsh ips acco rd ing ly .

L o rd  A t k in s o n  concurred.

L o rd  B u c k m a s t e r .— T w o facts lie  a t th e  
th resh o ld  o f th is  appeal and m ust be borne in  
m in d  in  its  d e te rm in a tio n . The f irs t,  th a t  the  
co llis ion  between th e  W a rild a  and the  P e tin 
gaudet has been declared b y  th is  House to  be a 
consequence o f w a rlik e  opera tions, and the  
o th e r th a t  i t  was due to  th e  negligence o f  the  
n a v ig a tin g  officer o f the  W a rild a . I t  fo llow s
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fro m  th e  f irs t  th a t  the  A d m ira lty  is responsible 
fo r the  ac tu a l damage th a t  th e  W a rild a  suffered, 
and fro m  th e  second th a t  the  W a rild a  was 
responsible to  th e  Petingaudet to  m ake good 
her damage ; th e  m a in  question in  th is  appeal 
is w h e the r th e  damage so p a id  and the  costs o f 
the  l i t ig a t io n  w h ich  de term ined th e  W a rild a  to  
b lam e can be recovered b y  th e  W a rild a  from  
th e  A d m ira lty .  The r ig h ts  o f the  parties are 
co n tra c tu a l and arise under a docum ent know n  
as T . 99, upon  the  te rm s o f w h ich  the  A d m ira lty  
req u is ition ed  the  W a rild a  b y  a le tte r  da ted the  
3 rd  A ug . 1915. T h is  docum ent was in  the  fo rm  
o f a c h a rte r-p a rty , b u t  i t  also con ta ined  clauses 
o f m arine  insurance, the  na tu re  and e x te n t o f 
w h ich  fo rm  the  sub ject o f  the  present con
tro ve rsy . B y  clause 18 the  A d m ira lty  was 
exem pt fro m  l ia b i l i t y  fro m  o rd in a ry  sea risks, 
and b y  clause 19 th e y  accepted th e  risks  o f 
w a r in  te rm s w h ich  have a lready  been set o u t. 
The o rd in a ry  E ng lish  p o lic y  o f m arine  in s u r
ance conta ins clauses know n  as “  in s t itu te  tim e  
clauses,”  th e  f irs t  o f  w h ich  th row s  upon  the  
in su re r th e  l ia b i l i t y  to  pa y , to  the  e x te n t o f 
th re e -fo u rth s  o f th e  va lue  o f th e  sh ip , the  
damages w h ich  the  insured vessel m a y  be 
ca lled upon  to  p a y  b y  reason o f co llis ion— as 
w e ll as th ree -fou rths  o f the  costs to  w h ich  the  
assured is p u t  in  defend ing proceedings. I t  is 
th is  clause th a t  th e  appe llan ts  say render the  
A d m ira lty  lia b le  in  th e  present instance. In  
m y  op in ion  th is  con ten tio n  is n o t w e ll founded. 
T he  o rd in a ry  m arine  p o lic y  never covered 
damages p a id  to  th ir d  pa rties  ow ing to  neg ligent 
n a v ig a tio n  (De V au x  v . Salvador) (sup.), and 
th e  clause as to  freedom  fro m  cap tu re  and 
seizure w h ich  operates to  l im i t  risks under such 
a p o lic y  does n o t exclude such l ia b i l i t y ,  fo r  the  
su b je c t-m a tte r on w h ich  th is  exc lus ion operates 
never inc luded  i t  (Xenos v . F ox) (sup.). The 
in tro d u c tio n  o f clause 1, w h ich  was, in  fa c t, an 
in d e m n ity  as to  th ird -p a r ty  lia b ilit ie s , was n o t 
w ith in  th e  o rd in a ry  compass o f m arine  in s u r
ance, n o r do I  th in k  its  in tro d u c tio n  has 
extended th e  m eaning o f th e  clause as to  free
dom  fro m  cap tu re  o r seizure so as to  m ake 
th a t  w a rra n ty  inc lude  som eth ing to  w h ich  in  
its  o rig in a l m eaning i t  never re la ted . E ven  i f  
th is  v ie w  be n o t accepted, I  s t i l l  th in k  the  
appe llan ts  m us t fa il,  since th e  o n ly  risks un de r
take n  b y  the  A d m ira lty  are risks o f w a r, and 
a lth o u g h  th is  acc ident arose in  th e  course, and 
the re fo re  as th e  consequence, o f a w a rlike  
opera tion , y e t th e  r is k  th a t  m ate ria lised  was 
th e  r is k  due to  negligence and n o t to  th e  r is k  
o f w a r. I n  th e  course o f a w a r lik e  op e ra tion  an 
independent neg ligent ac t was com m itte d , and 
i t  is the  l ia b i l i t y  consequent thereon fo r  w h ich  
the  W a rild a  has been he ld  lia b le . U p o n  the  
question  o f h ire  I  have n o th in g  to  add to  w h a t 
has a lready  been said.

L o rd  Ca r s o n .— Each o f the  learned Lo rds 
Justices in  th e  C ourt o f A ppea l was o f op in ion  
th a t  th e  words in  clause 19 o f T . 99, “  such 
risks  are ta ke n  b y  the  A d m ira lty  on the  
ascerta ined va lue  o f th e  steam er, i f  she be 
to ta l ly  los t, a t th e  tim e  o f such loss, o r, i f  she be
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in ju re d , on the  ascerta ined va lue o f such in ju r y , ”  
excluded the  th ird -p a r ty  r is k  covered b y  the  
co llis ion  clause “  because,”  as Bankes, L .J - 
said, “  the  e x te n t o f the  A d m ira lty ’s l ia b i l i t y  
canno t be m easured b y  the  scale in d ica te d  in 
th is  pa rag raph  ” — and indeed th e  same L o rd  
Jus tice  said th a t  b u t  fo r  th e  pa rag raph  quoted 
he should have fe lt  considerable d o u b t as to  
th e  con s tru c tion  to  be p u t  upon  th e  clauses 
c o n s titu t in g  th e  c o n tra c t. I t  is  c lear th a t  i f  
th e  e ffect o f th is  pa rag raph  was as he ld  b y  the 
Lo rds  Justices, the re  w o u ld  be no need to  go 
fu r th e r  in  th e  discussion o f th e  case, and th a t  
th e  c la im  o f the  appe llan ts w o u ld  on th e  m ain  
question be w ith o u t fou n d a tio n .

I  agree w ith  the  noble V isco un t on the  
W oolsack th a t  the  purpose o f the  sentence 
quo ted  was n o t to  l im it  th e  l ia b i l i t y  o f the  
A d m ira lty  to  th e  p a ym en t o f damage done to  
the  W a rild a , b u t  o n ly  to  define th e  va lue w h ich  
was p u t  upon th e  W a rild a  w hen th e  va lue  o f 
th a t  vessel was m a te ria l. The sections to  w h ich  
we were re ferred b y  counsel fo r  the  appe llants 
in  th e  M arine  Insurance A c t  o f 1906, under the  
head ing o f “  Measure o f In d e m n ity ,”  showed, 
in  m y  op in ion , th e  necessity fo r  th e  lim ita t io n  
in  th e  pa rag raph  quo ted , w h ils t  i t  also seemed 
to  me a t least th a t  clause 19 covered risks  in  
w h ich  the  va lue o f th e  sh ip  was n o t in v o lv e d - 
I  do n o t th in k ,  the re fo re , th a t  th e  w ords in  
sect. 19, so m uch  re lied  upon , o ffe r an y  answer 
to  th e  case p u t  fo rw a rd  fo r  the  appe llan ts . The 
m a in  question, however, to  be decided is as to  
w he the r th e  owners o f th e  W a rild a  can recover 
fro m  th e  C rown th e  sums th e y  have been com 
pe lled  to  pa y  to  th e  owners o f th e  Petingaudet 
fo r  damages caused to  th a t  sh ip  b y  th e  co llis ion , 
ha v in g  regard  to  th e  decision in  th is  House 
th a t  the  W a rild a  was engaged in  w a rlik e  opera
tion s , tho ugh  ne g lig e n tly  ca rried  o u t, and th a t 
the  co llis ion  o r damage was a consequence ot 
h o s tilit ie s  o r w a rlik e  opera tions.

I  do n o t desire to  repea t again a t leng th  
clauses 18 and 19 o f  th e  c h a rte r-p a rty  T . 
b u t  read tog e the r th e y  seem to  me to  define the 
risks take n  b y  the  owners, w h ich  m ay sh o rtly  
be ca lled as in  th e  m arg in , “  sea r is k ,”  and the  
risks against w h ich  the  A d m ira lty  became 
the  insurers, v iz ., as also described in  the 
m arg in , “ w a r r is k  damage o r loss o f s h ip • 
U n d e r th is  d iv is io n  o f “  risks  ”  i t  is c lear, to  m y 
m in d , th a t  a ll th e  possible risks  were in tended 
to  be covered. T he  risks  unde rta ken  b y  the 
owners under sect. 18 w o u ld  o r m ig h t be in su re ^ 
aga inst b y  the m , and i t  is a d m itte d  th a t  any 
o rd in a ry  E ng lish  p o lic y  o f m arine  insurance 
w o u ld  co n ta in  th e  clauses kn o w n  as “  in s t itu  e 
t im e  clauses,”  b y  the  f irs t  o f w h ich  th e  insure 
w o u ld  be ob liged to  p a y  to  th e  e x te n t o f three 
fo u rth s  o f th e  va lue o f th e  sh ip , th e  damage 
w h ich  the  insured  ship m ig h t be ca lled upon 
pa y  b y  reason o f th e  co llis ion .

The question  to  be de te rm ined  is, I  th in k , 
w h a t is the  effect o f th e  f.c .s . clause upon  tn  
l ia b i l i t y  o f th e  insure r under th is  clause ? 
the re  was no f.c.s. clause i t  is, I  th in k ,  c lear tha  
th e  in su re r w o u ld  be lia b le  in  th e  events tha
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have happened. B u t  as th e  f.c.s. clause applies, 
an d  as th is  House has decided th a t  th e  co llis ion  
occurred as a consequence o f w a rlik e  opera
tion s , I  th in k  the  question  narrow s dow n to  th e  
l ia b i l i t y  o r n o n - lia b ility  o f th e  in su re r under 
these circum stances.

I  f in d  i t  is d if f ic u lt  to  see how  th e  insu re r 
in  such a case cou ld  be he ld  lia b le . I f  the re  
had  been no negligence I  apprehend th e  
l ia b i l i t y  o f th e  A d m ira lty  w o u ld  be beyond 
question , b u t  as between owners and the  insu re r 
can the  negligence m ake any d ifference when 
th e  f.c.s. clause applies and y o u  fo llo w  to  its  
log ica l conclusion th e  decision o f th is  House 
th a t  th e  co llis ion  o r damage “  was a consequence 
o f h o s tilit ie s  o r w a rlik e  opera tions ”  ?

In  m y  v ie w  i t  is im possib le  in  such a case b y  
d ra w in g  a d is tin c t io n  between th e  “  p ro x im a te  ”  
and th e  “  rem o te r ”  consequences o f th e  w a rlik e  
op e ra tion  to  take  aw ay fro m  the  in su re r the  
bene fit o f  th e  f.c.s. clause and th u s  render h im  
lia b le . F o r the  reasons I  have b r ie f ly  s ta ted , I  
am  o f o p in ion  th a t  th e  appe llan ts  are e n tit le d  
to  succeed on th is  b ranch  o f th e ir  c la im . M y  
Lo rds , as regards the  o th e r branches o f c la im , 
v iz ., th e  costs in cu rred  b y  the  W a rild a  owners 
in  res is ting  l ia b i l i t y  fo r  th e  consequences o f the  
co llis ion  and  th e  c la im s fo r  loss o f t im e  w h ile  
the  W a rild a  was unde r repa ir, I  am  n o t prepared 
to  d issent fro m  th e  conclusions come to  b y  the  
noble V isco un t on th e  W oolsack.

Lord. B l a n e s b u r g h .— Three sums are cla im ed 
here b y  the  appe llan ts , and, as th e  considera
tio n s  app licab le  to  each are n o t id e n tic a l, i t  is 
conven ien t to  deal w ith  them  separa te ly.

The  f irs t  and p r in c ip a l sum represents three- 
fo u rth s  o f th e  a m o un t w h ich  the  appe llan ts 
became lia b le  to  pa y  and have p a id  b y  w ay o f 
damages to  the  owners o f the  Petingaudet fo r  
the  damage caused to  th a t  vessel b y  th e  co llis ion  
between he r and th e  W arilda .

The basis o f the  c la im  is made appa ren t b y  
the  te rm s in  w h ic h  i t  is  expressed. I t  fo llow s 
th e  language o f th e  f irs t  o f  th e  In s t itu te  T im e  
Clauses, th e  co llis ion  clause to  w h ich  the  a tte n 
t io n  o f y o u r Lo rdsh ips  has been so fre q u e n tly  
d irec ted , and i t  proceeds upon  th e  fo o tin g  th a t  
the  presum ed co n tra c t between the  appe llan ts 
and th e  A d m ira lty — T .  99— is to  be read as i f  
the re  were em bodied in  i t ,  b y  reference, a p ro 
v is ion  in  th e  te rm s o f th a t  clause. A n d , m y 
Lo rds , I  desire to  say a t once th a t  unless th a t  
po s itio n  can be made good b y  th e  appe llan ts , 
th e y  m ust, in  m y  ju d g m e n t, fa il in  th is  c la im . 
I  w o u ld , how ever, also add th a t  i f  th e ir  po s ition  
in  th is  respect is w e ll founded, the n , in  th e  
even ts  w h ic h  have happened, th e  l ia b i l i t y  o f 
the  C rown in  respect o f th is  sum , is, I  th in k ,  a t 
once established.

T h a t be ing th e  issue, the re  has never, I  th in k ,  
been an y  con tro ve rsy  between the  pa rties  as to  
th e  gove rn ing  considerations upon  w h ich  its  so lu
t io n  depended. I t  has th ro u g h o u t been com m on 
g ro un d— to  a d o p t th e  words o f S c ru tton , L .J .  
— th a t  th e  effect o f clauses 18 and  19 o f 
T . 99 is to  p u t  sea r is k  on th e  owners and w a r 
r is k  on th e  A d m ira lty ,  a phrase w h ich , fu r th e r
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expanded, im p o rts  th a t,  sub jec t to  a n y  m o d ify 
in g  p ro v is io n  in  e ith e r o f these clauses, the re  is 
hypothesised an o rd in a ry  p o lic y  o f m arine  in 
surance em bodying  also th e  In s t itu te  T im e  
Clauses w ith  a w a r r is k  p o lic y  so fram ed  th a t  the  
tw o  tog e the r cover the  w ho le  g ro un d . A cco rd 
in g ly ,  i t  ha v in g  been decided b y  th is  House 
th a t  the  co llis ion  in  question  resu lted  fro m  w a r
lik e  opera tions o f th e  W a rild a  ne g lig e n tly  con
ducted— in  o th e r w ords, th a t  i t  resu lted  fro m  a 
w a r r is k — i t  is  again com m on ground— and I  
th in k  r ig h t ly  so— th a t  th e  l ia b i l i t y  o f th e  Crown 
in  respect o f  th is  sum  emerges unless one o f 
tw o  th in g s  is established : e ith e r (a) th a t  a lb e it 
th e  co llis ion  was a w a r r is k , s t i l l  th e  m arine  
u n d e rw rite r  unde r th e  hypothesised p o lic y  o f 
m arine  insurance rem ains, upon  th e  tru e  con 
s tru c tio n  o f  the  co llis ion  clause in  th a t  po licy , 
lia b le  in  respect o f th is  sum  ; o r (6) th a t,  as a 
resu lt, so i t  is  said, o f  th e  th ir d  sentence o f clause 
19 o f T .  99 th e  hypothesised w a r r is k  p o lic y  is 
to  co n ta in  no co llis ion  clause a t a ll.

The S o lic ito r-G enera l, a t  y o u r  L o rdsh ips ’ 
B a r, in  te rm s accepted th is  p o s itio n . H e  agreed 
th a t  unless th a t  th ir d  sentence ava iled  the  
A d m ira lty  to  the  effect I  have s ta ted  th e  Crown 
m u s t accept l ia b i l i t y  fo r  th is  c la im , i f  i t  was once 
established, th a t,  unde r his hypothesised p o lic y  
th e  m arine  u n d e rw rite r was free o f  l ia b i l i t y  in  
respect o f i t .

A n d  th is  has been the  po s ition  o f  th e  C row n’s 
advisers th ro u g h o u t.

“  I t  was contended fo r  the  C row n,”  says 
Greer, J . in  h is ju d g m e n t, “  th a t  th e  prom ise o f 
in d e m n ity  con ta ined  in  th e  p a r t  o f th e  In s t itu te  
T im e  Clauses above set o u t was n o t  a ffected b y  
th e  f.c.s. clause, and th a t  th e  m arine  u n d e r
w rite rs  w o u ld  con tinue  lia b le  unde r th e  In s t itu te  
T im e  Clauses, n o tw ith s ta n d in g  th e  presence in  
th e  p o lic y  o f th e  exceptions covered b y  th e  f.c.s. 
clause ; and, secondly, w h e the r th a t  be so o r 
n o t, th e  prom ise o f in d e m n ity  con ta ined  in  
clause 19 d id  n o t cover th e  l ia b i l i t y  o f th e  sh ip 
ow ner to  p a y  damages to  the  owners o f th e  
Petingaudet.”

I t  is o f  th e  f irs t  im p o rtan ce , as i t  s trikes  me, 
to  realise th a t  these are, w i th  reference to  th is  
c la im , th e  o n ly  issues between th e  pa rties . 
A s so s ta ted , th e  questions in  debate a t once 
resolve them selves in to  m ere questions o f con 
s tru c tio n  ; o f  th e  co llis ion  clause on th e  one 
hand  ; o f th e  th ir d  sentence o f  clause 19 o f 
T . 99 on th e  o th e r. A n d  m an y  considerations 
— such, fo r  instance, as th a t  o f negligence—  
cease to  be im p o r ta n t o r even re leva n t.

Is , the n , the  m arine  u n d e rw rite r, in  th e  event, 
free o f l ia b i l i t y  fo r  th is  sum , n o tw ith s ta n d in g  
the  co llis ion  clause in  his p o lic y  ? On th is  
p o in t I  f in d  m yse lf in  agreem ent w ith  w h a t I  
take  to  be th e  v ie w  o f Bankes, L .J .  I  th in k  
he is. T he  question tu rn s  e n tire ly  upon  the  
m eaning to  be placed upon  th e  in tro d u c to ry  
words o f th e  clause : “ I f  th e  sh ip  hereby 
insured sha ll come in to  co llis ion  ‘ w ith  any o th e r 
sh ip  o r vessel.’ ”  Is  the  co llis ion  the re  re ferred 
to  confined to  one w h ic h  is a p e ril o f  th e  sea 
insured aga inst b y  th e  po licy , o r does i t  extend

A d e l a id e  St e a m s h ip  Co m p a n y  v . T h e  K in g .
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to  one, w h ich , re su ltin g  fro m  w a rlik e  opera tions, 
is p u t  beyond th e  p u rv ie w  o f th e  p o lic y  a lto 
ge ther b y  clause 21, the  f.c.s. clause ? As L o rd  
Shaw po in te d  o u t when th is  m a tte r  was la s t 
before th e  House, a “  co llis ion  ”  in  th is  p o lic y  
m a y  be e ith e r a sea r is k  covered b y  i t  o r  a w a r 
r is k  exc luded fro m  i t .  T o  w h ic h  class o f 
co llis ion  is reference m ade in  th is  clause ? M y  
Lo rds , i f  i t  were n o t fo r  th e  opposite  v ie w  taken  
b y  others fo r  whose op in ion  I  have a p ro fo un d  
respect, I  should have th o u g h t th e  answer was 
p la in . W h e th e r th e  question  be trea te d  p u re ly  
as one o f  con s tru c tion  o f th e  p o lic y  as a w hole , 
regardless o f th e  h is to ry  and  purpose o f the  
co llis ion  clause, o r w he the r th a t  h is to ry  and 
purpose be also k e p t in  m in d , I  shou ld  have 
th o u g h t th a t  th e  reference c le a rly  was to  a 
co llis ion , be ing a p e r il o f  th e  sea w h ic h  is 
covered b y  th e  p o lic y , and  n o t to  one w ith  
w h ic h  th e  p o lic y  has no concern. A  c o n v ic tio n  
th a t  th is  is also th e  common-sense v ie w  o f the  
m a tte r  m u s t n o t be a llow ed to  da rken  counsel. 
B u t  th a t  co n v ic tio n  is, I  confess i t ,  s trong .

T he  effect o f a clause lik e  th e  f.c.s. clause, 
as exp la ined  b y  L o rd  Selborne, L .C . in  
Cory  v . B u r r  (5 A sp. M ar. L a w  Cas. 109 ; 
49 L .  T . R ep. 78 ; 8 A p p . Cas. 393), is  th a t  
th e  insurers are n o t to  be lia b le  fo r  th e  th in g s  
to  w h ic h  th e  w a rra n ty  applies. P rim a  fac ie , 
the re fo re , an y  te rm  in  th is  p o lic y  w h ich  is 
s u ffic ie n tly  satisfied b y  reference to  a r is k  fo r  
w h ich  the  insurers re ta in  l ia b i l i t y  m u s t be so 
confined i f  th e  w a rra n ty  is to  have its  in tended 
effect. A n  in te res tin g  il lu s tra t io n  o f th is , and 
in  a m a tte r  im m e d ia te ly  re le va n t, is supp lied  
b y  clause 13 o f th e  In s t itu te  T im e  Clauses ̂ 
T h a t clause p rov ides th a t  “  when the  vessel 
sha ll have been stranded, sunk, on fire , o r in  
co llis ion  w ith  an y  o th e r vessel ” — note the  
id e n t i ty  o f the  phrase w ith  th a t  o f the  co llis ion  
clause— “  un de rw rite rs  sha ll p a y  the  damage 
created th e re b y .”  On th is  clause the re  is, o f 
course, no question  th a t,  th is  present co llis ion  
be ing an excepted r is k , the re  is on th e  m arine  
un de rw rite rs  no l ia b i l i t y  a t a ll in  respect o f 
th a t  damage. T he  C rown has accepted l ia 
b i l i t y  fo r  i t  in  these present proceedings.

T he  v ie w , how ever, is a p p a re n tly  ta ke n  th a t  
in  th is  m a tte r th e  co llis ion  clause is a la w  u n to  
its e lf, upon  a g round , w h ich  is m ost c le a rly  
expressed b y  Greer, J . in  h is ju d g m e n t. There 
he says th a t  th e  clause in tro d u ce d  “  an  a d d i
t io n a l co n tra c t o f insurance dea ling  w ith  an 
e n tire ly  new su b je c t-m a tte r w h ic h  has n o th in g  
to  do w ith  damage to  th e  insured  sh ip , b u t  is 
o f the  same cha racte r as a th ird -p a r ty  r is k  
p o lic y  on a m o to r-ca r o r o th e r veh ic le  m ov ing  
on la n d . . . . The f.c.s. clause does n o t
in  m y  ju d g m e n t free the  in su re r fro m  th e  in 
d e m n ity  prom ised in  th e  In s t itu te  T im e  Clauses, 
in  respect o f co llis ion  occasioned b y  th e  ne g li
gence o f servants o f th e  insured owners even 
where th a t  negligence takes place in  the  course 
o f  c a rry in g  o u t a w a rlik e  op e ra tio n .”

I  have some d iff ic u lty  in  fo llo w in g  th e  reason
in g  here because i t  does n o t appear to  be 
d irec ted  to  th e  te rm s o f the  clause w ith  w h ich  in  
th is  case we are alone concerned. U n lik e  o the r

form s o f run n ing -d ow n  clause to  be found  in  the- 
books, and w ith  w h ich  th e  learned ju d g e ’s 
observa tions seem m ore d ire c t ly  to  deal, the re  
is no reference in  th is  clause to  the  negligence 
o f th e  servants o f th e  insured owners o r o f a n y 
b o dy  else. The sole p re lim in a ry  c o n d itio n  o f 
l ia b i l i t y  prescribed b y  th e  clause is th a t  the  
insured vessel shall have been in  co llis ion  w ith  
an o the r vessel and th a t  th e  insured person 
sha ll have p a id  o r sha ll have become lia b le  to  
p a y  damages in  respect o f th a t  co llis ion . The 
learned judge  om its  even to  consider w he the r 
th e  co llis ion  so re fe rred  to  can in  v ie w  o f the  
f.c.s. clause have a n y  m eaning o th e r th a n  th a t  
w h ich , fo r  exam ple, and in  p a r i m ateria, i t  
a d m itte d ly  bears in  clause 13 o f these same 
In s t itu te  T im e  Clauses. The learned judge 
a p p a re n tly  trea ts  th e  clause as i f  i t  were in  the  
te rm s o f th a t  unde r discussion in  T a y lo r  v . 
D ewar (2 M a r. L a w  Cas. (O. S.) 5 ; 5 B . &  S. 
58) and Xenos  v . F o x  (sup.), where l ia b i l i t y  is 
m ade to  a tta c h  in  case “  b y  acc ident o r ne g li
gence o f th e  m aster o r crew  ”  the  insured ship 
runs dow n ano the r, a p e rfe c tly  general and 
independent fo rm  o f expression.

Such is n e ith e r the  fo rm  no r, I  be lieve, the  
in te n t  o f th e  present clause. N o r o u g h t its  
te rm s to  be stressed to  g ive  i t  th a t  effect. 
These term s are re la tiv e  and dependent re fle c t
in g  the  o r ig in a l purpose o f the  co llis ion  clause 
w h ich  c e rta in ly  was n o t to  a tta c h  l ia b i l i t y  to  
an in su re r fo r  damages unconnected w ith  an 
insured r is k . I ts  purpose was to  extend 
l ia b i l i t y  in  respect o f a p e ril o f  the  sea insured 
against fo r  a consequence w h ich  the  courts 
had  he ld  to  be to o  rem ote  to  be recognised, 
b u t  aga inst w h ich  insured persons desired to  be 
in de m n ifie d . In  such a case, as L o rd  B la c k 
b u rn  observes, “  the  p re ju d ice  w h ich  the  
ow ner o f th e  sh ip  sustains . . . is a con
sequence o f th e  p e r il o f  the  sea, the  co llis ion , 
and i t  m ay  be and eve ry  da y  is insured b y  a 
run n ing -d ow n  o r co llis ion  clause now  in  com m on 
use, b u t  i t  is n o t a loss o f the  sh ip  ”  : ( In m a n  
Steamship Com pany  v . Bischoff, 5 Asp. M ar- 
L a w  Cas. 6, a t p . 1 1 ; 47 L .  T . R ep. 581, »4 
p . 586 ; 7 A p p . Cas. 670, a t p . 686).

I t  is acco rd ing ly  q u ite  fo re ign  to  the  con
cep tion  o f the  clause th a t  an in su re r should 
unde r i t  be lia b le  fo r  co llis ion  damage to  an
o th e r sh ip  when under the  same p o lic y  he is 
unde r no l ia b i l i t y  fo r  damage fro m  the  same 
co llis ion  to  th e  insured sh ip  ; o r th a t,  to  take 
the  present case, he shou ld  be free fro m  lia 
b i l i t y  under clause 13 o f these clauses, b u t 
should, under the  v e ry  same words, be h it  
unde r clause 1. I n  m y  ju d g m e n t, however 
the  clause be regarded, the re  is no room  fo r  the 
v ie w  th a t unde r i t  and in  respect o f th is  collis ion 
the  m arine  u n d e rw rite r is under any l ia b i l ity  
w ha teve r.

I f  th a t  be so, i t  fo llow s, fo r  th e  reasons 
a lready  g iven , th a t  the  l ia b i l i t y  o f the  Crown 
fo r th is  sum is established unless the  provisions 
o f th e  th ir d  sentence o f clause 19 of th e  charter- 
p a r ty  are su ffic ien t to  show th a t  th e  h y p 0' 
thesised w a r r is k  p o lic y  is to  con ta in  n°  
co llis ion  clause a t a ll. F o r convenience 1



ASPINALL’S M A R IT IM E  LAW  CASES. 585

H . of L . ]  L ord  St r a t h c o n a  St e a m s h ip  C o . L im . v . D o m in io n  Co a l  C o . L im . [P r iv . Co .

again transc ribe  th e  sentence in  question  : 
“  Such risks  are take n  b y  th e  A d m ira lty  on the  
ascerta ined va lue o f the  steamer, i f  she be 
to ta l ly  lo s t, a t  the  t im e  o f such loss, o r i f  she be 
in ju re d , on th e  ascerta ined va lue o f such 
in ju r y . ”

I  th in k  th a t  a l l o f  y o u r Lo rsdh ips  a t th e  
hearing  were o f th e  op in ion , a t a ll events I  
m yse lf h o ld  the  v ie w  v e ry  s tro n g ly , th a t  th a t  
clause is m ere ly  ope ra tive  to  define th e  va lue 
o f the  W a rild a  in  cases where i t  is m a te r ia l to  
ascerta in  i t ,  and canno t be in vo ke d  to  l im it  the  
l ia b i l i t y  o f  the  A d m ira lty  to  the  p a ym en t o f 
damage sustained b y  th e  W a rild a  i f ,  a p a rt 
fro m  th a t  clause, a m ore extended l ia b i l i t y  is, 
upon  th e  tru e  v ie w  o f the  whole docum ent, 
unde rtaken  b y  th e  A d m ira lty .  I t  is n o t b y  
such words o f am biguous im p o r t th a t  you  can 
e ffe c tive ly  neu tra lise  th e  ope ra tion  upon  the  
w a r r is k  insurance o f th e  adm ission th a t  the  
co llis ion  clause is p a r t  o f the  m arine  ris k .

F o r  these reasons I  am  o f  o p in ion  th a t  the  
l ia b i l i t y  o f  the  C rown in  respect o f  the  appe l
la n ts ’ f irs t  c la im  is established.

T h e ir second c la im , also under th e  co llis ion  
clause, is fo r  th ree -fou rths  o f the  costs in cu rred  
o r p a id  b y  the  appe llan ts  in  con testing  th e  
l ia b i l i t y  o f th e  W a rild a  fo r  th e  co llis ion .

T h is  c la im , I  th in k ,  is n o t susta inable . Such 
costs are, under th e  clause, o n ly  recover
able i f  th e  proceedings in  question  were 
taken  “  w ith  the  consent in  w r it in g  ”  o f the  
A d m ira lty .  N o  such consent was g iven , p ro 
b a b ly , i t  m ay  be, because th e  co llis ion  was then  
regarded b y  the  A d m ira lty  as a m arine  and n o t 
as a w a r r is k . B u t  fo r  w h a teve r reason, the  
consent was n o t g iven , and acco rd ing ly  the  
cla im s o f th e  appe llan ts  fo r  these costs m ust 
necessarily fa il.

The th ir d  c la im  o f the  appe llan ts  has g re a tly  
exercised m y  m in d . I t  is fo r  h ire  m oney 
d u rin g  th e  period  th e  W a rild a  was undergoing 
re p a ir o f the  damage susta ined b y  the  co llis ion . 
The h ire  was w ith h e ld  b y  the  A d m ira lty  under 
clause 25 o f  th e  c h a rte r-p a rty , th e  te rm s o f 
w h ich  are before y o u r  Lo rdsh ips .

As I  read th a t  clause, i t  is in  substance the 
com p lem ent o f clause 12 w h ich  places ob lig a 
tions  upon  th e  appe llan ts  in  th e  fo llo w in g  
te rm s :

T h e  ow ne rs  sh a ll p ro v id e  and  p a y  fo r  a l l  wages 
p ro v is io n s  . . . and  a l l  o th e r  expenses in  co n nex ion  
w i th  th e  m a s te r, o ffice rs , engineers a n d  c rew  . . . 
fo r  a l l  de ck  and  eng ine  ro o m  sto res . . . fo r  
boa ts  . . . and  fo r  th e  m a in te n a n ce  o f  th e  
s tea m er in  a th o ro u g h ly  e ff ic ie n t s ta te  in  h u ll  and  
m a c h in e ry  fo r  and  d u r in g  th e  service .

Clause 25 as I  read i t  is a t a ll events p r im a r ily  
po in te d  to  cases in  w h ich  the  w o rk in g  o f the  
steam er is suspended ow ing  to  causes fo r  w h ich  
as between th e  owners and the  A d m ira lty  the  
owners are responsible, and I  have d if f ic u lty  in  
seeing how  i t  can p ro p e r ly  be extended to  cases 
where th e  suspension, as here, is a ttr ib u ta b le  
to  a cause fo r  w h ich , in  a question  w ith  the  
owners, th e  A d m ira lty  is responsible.

A n d  th is  was a p p a re n tly  the  v ie w  o f the  
A d m ira lty  when in  A ug . 1918 th is  c la im  was 
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f irs t  made. I t  was re jec ted  because, as was 
stated : “  The vessel was in e ffic ie n t ow ing  to  
a m arine  r is k — i.e ., co llis ion .”  I  apprecia te  
th a t  answer, and m y  ow n v ie w  is th a t  in  
p r in c ip le  i t  is r ig h t.  B u t  th a t  p r in c ip le  con
cedes the  appe llan ts ’ case, fo r  the  resu lt o f  y o u r 
L o rdsh ips ’ prev ious decision is th a t  the  vessel 
was ine ffic ie n t, n o t ow ing  to  a m arine , b u t  to  a 
w a r r is k . A p p ly in g  th a t  p rin c ip le , cou ld  i t ,  
fo r  instance, be contended th a t  i f  th e  damage 
to  th e  W a rild a  had been done, as was the  
damage to  the  Ik a r ia  in  Leyland S h ipp ing  
Com pany L im ite d  v . N o rw ich  U n ion  F ire  
Insurance Society L im ite d  (14 Asp. M ar. L a w  
Cas. 258 ; 118 L .  T . R ep. 120 ; (1918)
A . C. 350)— b y  hos tile  subm arine a tta c k  
—  th a t  the  W arilda , d u rin g  th e  re p a ir o f  
th a t  damage, w ou ld , under clause 25, have 
been o ff h ire . I t  seems to  me th a t  so to  
con tend  w o u ld  stress th e  clause to  break ing  
p o in t. Y e t,  I  have d if f ic u lty  in  fin d in g  any 
d iv id in g  lin e  between such damage and th a t  
w ith  w h ich  we are here concerned.

These are m y  d iff ic u lt ie s , and th e y  are n o t 
m e t b y  th e  s ta tem en t, q u ite  co rrect as i t  is, 
th a t  the  w a r r is k  p o lic y  is an insurance on ship 
and n o t on fre ig h t. A c c o rd in g ly  I  have fe lt  i t  
m y  d u ty  to  express them  in  ju s tic e  to  the  
appe llan ts . B u t  h a v in g  done so I  do n o t 
fu r th e r  press the m , as I  unde rs tand  a ll y o u r 
Lo rdsh ips  are o f op in ion  th a t  th e  decision o f 
th e  cou rts  be low  on th is  p o in t should be 
a ffirm ed .

I  acquiesce in  th a t  v iew . B u t  i f ,  in  o th e r 
m a tte rs , th e  decision o f th is  appeal had  rested 
w ith  m e, I  should, in  com m on w ith  m y  noble 
and learned fr ie n d  w ho has ju s t  spoken, have 
a llow ed the  f irs t  o f  the  appe llan ts ’ c la im s, w ith  
some consequentia l d irec tio ns  as to  costs.

A pp ea l dismissed.
S olic tors fo r  the  appe llan ts , P arke r, Garrett, 

and Co.
S o lic ito r fo r  the  respondent, The T reasury  

S olic ito r.

Sutucial Committee of tfje Council.

June  22, 23, 25, 30, J u ly  2, and N ov. 17, 1925.
(Present : Lo rds  H a l d a n e , Si ia w , W r e n b u r y , 

Ca r s o n , and B l a n e s b u r g h .)
L o rd  St r a t h c o n a  St e a m s h ip  Co m p a n y  

L im it e d  v . D o m in io n  Co a l  Co m p a n y  
L im it e d , (a)

o n  a p p e a l  f r o m  t h e  s u p r e m e  c o u r t  o f  n o v a  
S C O T IA .

Charter-party— Purchase o f ship w ith  notice of 
charter-party— Successive owners o f ship—• 
User o f sh ip  in  a w ay inconsistent w ith  the 
charter-party  —  F ru s tra tio n  o f contract —  
Charterers' r ig h t to an in ju n c tio n .

B y  a charter-party, dated the 24-th J u ly  1914, 
a steamship was chartered by the appellants as

(a ) Reported by E d w a r d  J . M . Ch a p l in , Esq., B arrister-at- 
Law .

F  F  F  F



586 ASPINALL’S M A R IT IM E  LAW  CASES.

P a iv . Co.] L o r d  St r a t h c o n a  St e a m s h ip  Co . L i m . v . D o m in io n  Co a l  Co . L i m . [P r i v . Co .

owners to the respondents fo r  ten consecutive St. 
Lawrence seasons w ith  an op tion  o f con tinu ing  
the charter fo r  a fu r th e r eight seasons. Between
1916 and  1918 the vessel was under requ is ition  
by the B r it is h  Government. The ownership 
o f the vessel was changed fo u r  times between
1917 and  1920. The present owners contended 
(1) that the contract under the charter-party  
was frus tra ted  by the action o f the Govern
ment ; (2) that there was no p r iv ity  o f contract 
between them and the respondents; and  (3) 
that they were not bound to respect the charter- 
pa rty  but could, in  defiance o f its  terms, use 
the vessel at the ir own w i l l  in  any other way.

H eld, that the appellants having acquired fro m  
another rights in  a sh ip  which was already  
under charter, w ith  notice o f rights which  
required the sh ip  to be used fo r  a p a rtic u la r  
purpose and not inconsistently w ith  it .  were in  
the pos ition  o f constructive trustees w ith  obliga
tions which a court o f equity would not pe rm it 
them to violate. The doctrine o f fru s tra tio n  
d id  not ap p ly  to the fac ts  o f the case. The 
respondents were therefore entitled to an 
in ju n c tio n .

T u lk  v. M oxh ay  (2 P h. 774) and  De M a ttos  v.
Gibson (4 De G. &  J .  276) fo llowed.

A p p e a l  fro m  a ju d g m e n t and o rder o f the  
Supreme C o u rt o f N o va  Scotia (en bane), da ted 
the  1st M arch  1924, a ffirm in g  the  ju d g m e n t 
o f M ellish , J .  in  th e  Supreme C ourt o f N o va  
Scotia, da ted  th e  20 th  June 1922. B y  a cha rte r- 
p a rty , da ted th e  24 th  J u ly  1914, the  steam ship 
L o rd  Strathcona was cha rte red  b y  the  owners, 
th e  L o rd  Curzon Steam ship Com pany, to  the  
respondents fo r  te n  consecutive S t. Lawrence 
seasons, com m encing w ith  1915, w ith  the  
o p tio n  to  th e  respondents o f co n tin u in g  the  
ch a rte r fo r  a fu r th e r  pe rio d  o f f ive  m ore 
seasons, and  a s t i l l  fu r th e r  o p tio n  o f three 
m ore S t. Law rence seasons th e re a fte r. The 
vessel was in  th e  service o f th e  respondents in  
1916 and con tinued  d u rin g  th e  S t. Law rence 
season, nam ely , u n t i l  th e  14 th  Dec. 1916, being 
used b y  th e  respondents fo r  th e ir  tra d e  under 
the  c h a rte r-p a rty . A t  the  close o f the  1916 
season the  B r it is h  G overnm en t m ade an 
e ffec tive  re q u is it io n  o f th e  vessel, and she 
rem ained unde r re q u is it io n  fo r  1917 and 1918. 
D u r in g  th e  course o f those years various 
changes were m ade in  th e  ow nersh ip o f the  
vessel. A l l  th e  successive owners, in c lu d in g  
th e  appe llan ts , w ho had  become owners o f the  
vessel in  1920, were aware o f the  existence o f 
th e  c h a rte r-p a rty  and o f th e  responsib ilities 
under i t .  D u r in g  th e  S t. Law rence season 
1920 th e  respondents ins is ted  th a t  th e  appe l
lan ts , th e  th e n  owners o f the  vessel, should 
pe rfo rm  th e  te rm s o f th e  c h a rte r-p a rty  ; b u t 
the  appe llan ts  contended th a t  th e  cha rte r- 
p a r ty  had been b ro ken  b y  reason o f the  
re q u is itio n  o f the  B r it is h  G overnm ent, and re
fused to  pe rfo rm  th e  te rm s o f the  c h a r te r-p a r ty .

The respondents acco rd ing ly  in s titu te d  an 
action  in  th e  Suprem e C o u rt o f N o va  Scotia 
c la im in g , in te r a lia , a de c la ra tion  th a t  the  
appe llan ts as owners o f th e  vessel m u s t ca rry  
o u t the  te rm s o f  the  cha rte r, and an in ju n c tio n

to  res tra in  th e  appe llan ts  fro m  using th e  vessel 
in  a n y  w a y  in con s is ten t w i th  th e  r ig h ts  o f the  
respondents unde r th e  cha rte r.

M e llish , J .  he ld  th a t  th e  respondents were 
e n tit le d  to  th e  de c la ra tion  and  in ju n c tio n  
c la im ed, and an o rder was m ade, da ted  the 
20 th  June  1922, th a t  th e  c h a rte r-p a rty  was a 
v a lid  and subsis ting  co n tra c t, and th a t  the 
respondents were e n tit le d  to  its  fu l l  perform ance 
b y  th e  appe llan ts , tog e the r w ith  an in ju n c tio n  
res tra in in g  th e  appe llan ts  fro m  em p loy ing 
th e  vessel in  an y  w a y  in cons is ten t w ith  the 
em p loym en t and use p ro v id e d  in  th e  charte r- 
p a r ty .

T h a t decision was a ffirm ed  b y  the  Supreme 
C ourt, en banc (Russell, Ch isho lm , and 
M cK enzie , J J .) .

The appe llan ts  now  appealed to  H is  M a jesty  
in  C ouncil.

Le Quesne, K .C . and D . N .  P r i t t  fo r  the 
appe llan ts.

S ir Leslie Scott, K .C ., F . H inde , and F .  t -  
M oss  fo r th e  respondents.

The considered op in ion  o f th e ir  Lords 'n ips 
was de live red  b y

L o rd  Sh a w .— T h is  is an appeal fro m  a  ju d g ' 
m e n t and o rder o f  th e  Supreme C ourt in  Appe® 
o f N o va  Scotia (en banc), da ted th e  1st March  
1924, w h ich  a ffirm ed a ju d g m e n t and  o rd e r oi 
M e llish , J .  in  th e  Supreme C ourt o f N o v a  Scotia, 
da ted  the  18 th  M a y  1922. ,

The questions in v o lv e d  in  th e  case depen 
upon  a cons idera tion  o f th e  cha rte r-pa rty  
ab ou t to  be m en tioned  and  o f th e  actings 0 
pa rties  unde r and  in  reference to  th a t  con trac •

T he  ch a rte r was da ted  th e  2 0 th  A p r i l  191 > 
corrected to  th e  2 4 th  J u ly  1914. I t  was m a e 
between th e  L o rd  Curzon S team ship Company 
L im ite d , as th e  owners o f th e  steam ship I ' 01' 
Strathcona, and  th e  respondents as charte rer 
the re o f. T he  cha rte r was a lo ng -te rm  charter, 
nam ely , fo r  te n  consecutive S t. Lawrene 
seasons, com m encing w ith  th e  year 1915, w i 
the  o p tio n  to  th e  respondents o f con tinu ing  
the  cha rte r fo r  a fu r th e r  pe rio d  o f f ive  m or^ 
seasons and  a s t i l l  fu r th e r  o p tio n  o f  th ree  w l)̂  
seasons th e re a fte r. Should these op tions 
exercised b y  th e  respondents as chartere 
th e  pe riod  o f th e  co n tra c t thu s  extended 
eighteen years. The S t. Law rence sea* i e 
re ferred to  was to  commence, except as to  
f irs t  season 1915, f ive  days p r io r  to  th e  °V enr Z  
o f  n a v ig a tio n  to  M on tre a l and  n o t la te r  th  
the  15 th  M ay  in  each yea r. The re-de liveD  
to  th e  owners o f th e  steam ship was to  
between th e  15 th  N o v . and th e  15 th  Dec- 
each year.

T he  sh ip  w e n t in to  the  service o f th e  resp ' . 
dents in  1916. She was de live red , o r com m ent 
service on th e  10 th  J u ly ,  and she c o n tin  j 
d u r in g  the  S t. Law rence season, nam ely , u 
th e  14 th  Dec. 1916, be ing used b y  th e  re s p ° f  
dents fo r  th e ir  tra d e  purposes unde r th e  char;  „ j  
p a r ty .  T he  B r it is h  G overnm ent, w h ich  n 
p re v io u s ly  in tim a te d  th a t  th e  vessel w ou l _ 
requ ired  fo r  the  purposes o f w a r in  1915 > "  . . ¡s 
she was ready  fo r  th e  year, abandoned
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po s itio n  and  a llow ed th e  use o f th e  vessel under 
th e  c h a rte r fo r  th e  season 1916 as s ta ted .

T hey  m ade, how ever, an effective  re q u is it io n  
o f th e  vessel a t th e  close o f th e  161® season, 
and th e  vessel rem ained under re q u is it io n  fo r  
1917 and  1918 b y  th e  B r it is h  G overnm ent. 
She came on service again b y  the  w ith d ra w a l 
o f th e  G overnm en t re q u is it io n  on th e  2nd J u ly  
1919 and rem a ined on service t i l l  the  end 
o f th e  season, nam ely , Dec. 1919. S h o rtly  
p u t, th e  vessel was thu s  under re q u is it io n  to r  
some tw o  and a h a lf  years, nam ely , fro m  the  
end o f th e  1916 season u n t i l  ea rly  in  J u ly  1919. 
D u r in g  the  course o f these years various 
changes, to  be a fte rw a rds  re ferred to , were 
made in  the  ow nersh ip  o f th e  vessel.

There  are th ree  questions w h ich  arise in  the  
appeal— these are, f irs t ,  w he the r th e  c o n tra c t 
unde r th e  c h a rte r-p a rty  was fru s tra te d  b y  the  
ac tio n  o f th e  G overnm ent, as ju s t  described. 
Second, w h e the r a n y  r ig h ts  o f th e  D o m in io n  
Coal C om pany, as charterers o f th e  vessel, 
ex is ted as against th e  appe llan ts , th e  L o rd  
S tra thcona  S team ship Com pany, as owners 
the reo f, the re  h a v in g  been no d ire c t p r iv i t y  o f 
co n tra c t between those pa rties . The th ir d  
question  has reference to  an o rder upon the  
appe llan ts  to  repay  a p o rtio n  o f th e  h ire  o f the 
L o rd  Strathcona  unde r an agreem ent made
w ith o u t p re ju d ice . . .

T he  questions w i l l  be dea lt w ith  in  th e ir

^ lM D n  th e  question  o f fru s tra t io n  th e ir  L o rd - 
ships are c le a rly  o f op in io n  th a t  th is  do c trine , 
w h ich  has been m uch developed and com 
m ented upon  in  recent years, canno t be app lied  
to  th e  fac ts  o f th e  present case. P u t s h o rtly , 
f ru s tra t io n  can o n ly  be pleaded w hen th e  
events and facts on w h ich  i t  is founded have 
destroyed th e  su b je c t-m a tte r o f  th e  con tra c t, 
o r have, b y  an in te r ru p tio n  o f perfo rm ance 
the reunde r so c r it ic a l o r p ro tra c te d  as to  b r in g  
to  an end in  a fu l l  and fa ir  sense th e  c o n tra c t 
as a w ho le , so superseded i t  th a t  i t  can be t r u ly  
a ffirm ed  th a t  no  resu m p tio n  is reasonably

I t  is  a m is take  to  say th a t  th e  do c trine  o f 
fru s tra t io n  is a h a rd  and fa s t doc trine  w h ich  
can be app lied  as a general p r in c ip le  in  a de fin ite  
measure to  a ll cases a like . The facts and c ir 
cumstances o f each p a r tic u la r  c o n tra c t as well 
as th e  na tu re  and d u ra tio n  o f th e  in te r ru p tio n  
to  perfo rm ance m us t a ll be ta ke n  in to  accoun t. 
S h ipp ing  cases a ffo rd  easy illu s tra t io n s  o f th e  
v a r ie ty  o f c ircum stances a lluded  to . A  voyage 
is arranged to  be made d u rin g  fixed  dates. 
The  sub s tan tia l in te r ru p tio n  o f such a voyage 
a lm ost necessarily concludes the  question o f 
fru s tra t io n  in  th e  a ffirm a tiv e . O r, again, a 
c h a rte r is fo r  a sho rt te rm  and in to  th a t  te rm  
such an in te r ru p tio n  is p ro je c te d  as to  prec lude 
business arrangem ents be ing read justed  so as 
to  s u it l im ite d  and d is jo in te d  periods o f t im e  ; 
th e n , again, i t  becomes w e ll n ig h  c lear th a t  
fru s tra t io n  has resu lted .

In  th e  present case the re  is a seasonal cha rte r 
e x te nd ing  over a lo ng  pe rio d  o f poss ib ly  eighteen 
years. The in te r ru p tio n  has been concluded

and th e  vessel has been restored in  good sa iling  
o rder a fte r  a pe riod  o f use b y  th e  G overnm en t 
o f, say, th ree  seasons. U p o n  these fac ts  then  
in  t r u th  th e  question  has re a lly  se ttled  its e lf  
in  th e  sense th a t  a long  balance o f t im e  and 
season rem ains d u rin g  w h ich , a fte r  resum ption , 
th e  co n tra c t can he e ffec tive ly  ca rried  on. I t  
happens in  th e  present case th a t,  a fte r  the  
G overnm en t in te rru p tio n  had  ceased, th e  parties 
d id  resume the  prac tice  o f ru n n in g  th e  vessel 
as owners and charterers. The range o f bu s i
ness has n o t been lo s t, th e  s u ita b il ity  o f th e  
vessel fo r  perform ance had n o t been im pa ired . 
In  these circum stances th e ir  Lo rdsh ips  are 
c lear th a t  th e  judgm en ts  o f th e  cou rts  be low  
upon  th is  to p ic  are r ig h t  and th a t  fru s tra t io n  
o f th e  co n tra c t con ta ined in  the  c h a rte r-p a rt\ 
d id  n o t occur. H a d  th e  question  acco rd ing ly  
arisen between th e  o rig in a l charte rers o f the  
vessel, th e  L o rd  Curzon S team ship Com pany, 
as owners, and  th e  respondents, as cha rte re rs , 
th e  case w o u ld  have been a t an end.

2. U p o n  th e  p o in t o f p r iv i t y  o f co n tra c t and 
th e  n a tu re  o f th e  r ig h t  o r rem edy s t i l l  open to  
th e  charte rers o f the  vessel th e  fo llo w in g  fac ts  
and  dates have to  be k e p t in  v ie w , The w r i t  
was issued b y  th e  respondents on th e  31st J u ly  
1920. I t  was d irec ted  against th e  appe llan ts 
as present owners and against th e  L o rd  Curzon 
S team ship C om pany as pa rties  to  th e  cha rte r- 
p a r ty  and i t  c e rta in ly  c la im ed a dec la ra tion  
and made dem ands w h ic h  are o f a w ide  cha rac te r 
and  have been exposed to  considerable c r i t i 
cism . G enera lly  speaking th e ir  Lo rdsh ips  lo o k  
upon  th e  w r i t  as an a tte m p t to  s u b s titu te  the  
appe llan ts  in  th e  e n t ire ty  o f th e  o b lig a tio ns  
res ting  upon  th e  L o rd  Curzon Steam ship 
C om pany as the  o rig in a l owners. A  dec la ra tion  
was c la im ed b y  th e  respondents under th e  
ch a rte r-p a rty , under w h ic h  the  appe llan ts  cou ld 
be ca lled upon as in  an ac tio n  o f specific pe r
form ance to  pe rfo rm  th e  ob liga tions under th e  
c h a rte r in  th e  same sense and degree as the  
o rig in a l owners, th e  L o rd  Curzon Steam ship 
C om pany. I t  w i l l  be necessary to  see w hether, 
unde r th e  princ ip les  o f E ng lish  ju risp rudence  
th is  dem and can be ju s tif ie d  as sta ted, o r w h e the r 
under the  o th e r cla im s made in  the  w r i t
E ng lish  e q u ity  is able to  a ffo rd  to  th e  charterers 
against the  present owners, th e  appe llan ts , any 
rem edy fo r  th e  w ro ng  a ris ing  to  the m  b y  the  
th rea tened  loss o f th e ir  r ig h ts  under the  cha rte r-
p a r ty .  ..

The c h a rte r-p a rty  is da ted the  20 th  A p r il 
1914, corrected to  th e  24 th  J u ly  1914. The 
sh ip  had been b u i l t  in  E ng la nd  fo r  th e  L o rd  
Curzon S team ship C om pany under plans p ro 
v id e d  b y  th e  D o m in io n  Coal C om pany, and  i t  
was agreed th a t,  w hen com plete, she should 
be cha rte red to  th e  respondents, and this_was 
done b y  th e  c h a rte r-p a rty  m en tioned. Then 
occurred a series o f transm issions o f t i t le  to  the  
sh ip . The  dates are

T he 14 th  Dec. 1917 ; B i l l  o f Sale ; L o rd  
Curzon Com pany to  The C e n tu ry  S h ipp ing 
C om pany.

T he  25 th  Feb. 1919 ; B i l l  o f  Sale ; C e n tu ry  
S h ipp ing  C om pany to  L o rd  L a th o m  C om pany.
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The 18 th  Dec. 1919 ; B i l l  o f Sale ; L o rd  
L a th o m  C om pany to  L o rd  S tra thcona  Com 
pany (N o. 1).

The 22nd June 1920 ; B i l l  o f  Sale ; L o rd  
S tra thcona  C om pany (N o. 1) to  L o rd  S tra th 
cona Com pany (incorpo ra ted  in  1920).

So fa r  as the  know ledge o f the  existence o f 
the  c h a rte r-p a rty  was concerned th e ir  Lo rd - 
ships are c le a rly  o f op in ion  th a t  a ll these succes
sive owners were w e ll aware o f i t ,  and th is  
know ledge was, b y  notice, passed ve ry  c lea rly  
and p ro p e rly  on fro m  each ow ner to  the  
successor. I t  was o n ly  v e ry  la te  in  the  da y  when 
an y  flaw  on th is  p o in t was a tte m p te d  to  he 
take n . A n  im p o rta n t docum ent in  the  case 
is th a t  o f th e  1st Sept. 1919, nam ely  a m em o
randum  o f agreem ent b y  w h ich  the  L a th o m  
C om pany agreed w ith  the  S tra thcona  Com pany 
ab ou t to  be fo rm ed, w h ich  con ta ined the 
fo llo w in g  clause :—

The steamer is chartered to  the Dom inion Coal 
Company as per charter-party dated New Y ork, 
the 20th A p ril 1914, corrected to  the 24th Ju ly  
1914, which charter the buyers undertake to 
perform and accept a ll responsibilities thereunder 
as from  date of delivery in  consideration of which 
the buyers shall receive from  date o f delivery all 
benefits arising from  the said charter. A ll liabilities 
up to date o f delivery to  buyers to  be for account 
o f sellers.

In  th e  op in ion  o f the  board  the  appe llants 
th o ro u g h ly  understood th a t  the  c h a rte r-p a rty  
and its  responsib ilities and ob liga tions the re 
under were to  be respected. T h is  is n o t a mere 
case o f no tice o f the  existence o f a covenant 
a ffec ting  the  use o f the  p ro p e rty  sold, b u t i t  is 
the  case o f the  acceptance o f th e ir  p ro p e rty  
expressly sub conditione.

The po s ition  o f  the  case acco rd ing ly  is th a t  
the  appe llan ts a re . possessed o f a sh ip  w ith  
regard to  w h ich  a long ru n n in g  c h a rte r-p a rty  is 
cu rre n t, the  existence o f w h ich  was fu l ly  d is 
closed, toge ther, indeed, w ith  an o b lig a tio n  
w h ich  the  appe llan ts appear to  have accepted to  
respect and c a rry  o u t th a t  c h a rte r-p a rty . The 
proposal o f the  appe llan ts and the  argum ents 
s u b m itte d  b y  the m  is to  th e  effect th a t  th e y  
are n o t bound to  respect and c a rry  fo rw a rd  
th is  c h a rte r-p a rty  e ith e r in  la w  o r in  e q u ity  
b u t th a t,  upon the  c o n tra ry , th e y  can, in  defiance 
o f its  term s, o f w h ich  th e y  had know ledge, use 
the  vessel a t th e ir  w i l l  in  an y  o th e r w a y . I t  
is, acco rd ing ly , when the  tru e  facts are shown, 
a v e ry  s im ple case ra is ing  the  question o f w hethe r 
an ob lig a tio n  a ffec ting  the  user o f th e  sub ject 
o f  sale, nam ely, a ship, can be ignored b y  the  
purchaser so as to  enable th a t  purchaser, who 
has bo ugh t a ship n o tifie d  to  be n o t a free ship 
b u t under cha rte r, to  w ipe o u t the  c o n d itio n  o f 
purchase and use th e  sh ip  as a free sh ip . I t  
was n o t bo ug h t o r pa id  fo r  as a free sh ip , b u t i t  
is m a in ta ined  th a t  the  bu ye r can thu s  e x t in 
gu ish the  cha rte re r’s r ig h ts  in  the  vessel, o f 
w h ich  he had notice, and th a t  the  cha rte re r 
has no means, legal o r equ itab le , o f p reven ting  
th is  in  law .

In  the  op in ion  o f the  board  th e  case is ru led  
b y  De M atins  v . Gibson (33 L .  T . R ep. (O. S.) 193 ; 
4 De G. &  J . 276) also a sh ipp ing  ease, the  case

o f the  user o f a piece o f p ro p e rty  b y  a th ird  
person (e.g., the  respondent com pany in  th is  
case) o f “  the  p ro p e rty  fo r  a p a rtic u la r purpose 
in  a specified m anner.”  T h e ir  Lo rdsh ips  th in k  
th a t  the  ju d g m e n t o f K n ig h t  B ruce, L.J-, 
p la in ly  applies to  the  present case : “  Reason 
and ju s tic e  seem to  prescribe th a t,  a t least as a 
general ru le , where a m an, b y  g i f t  o r purchase, 
acquires p ro p e rty  fro m  another, w ith  knowledge 
o f a prev ious con tra c t, la w fu lly  and fo r  va luable 
considera tion  made b y  h im  w ith  a th ir d  person, 
to  use and em p loy  the  p ro p e rty  fo r  a p a rtic u la r 
purpose in  a specified m anner, th e  acquirer 
shall n o t, to  the  m a te ria l damage o f the  th ird  
person, in  oppos ition  to  the  c o n tra c t and in 
cons is ten tly  w ith  i t ,  use and em ploy the  p ro 
p e r ty  in  a m anner n o t a llow ab le  to  th e  g ive r 
o r se ller.”

A  p rin c ip le , n o t w ith o u t analogy, had p re
v io u s ly  been la id  dow n in  reference to  the  user 
o f land .

In  the  op in ion  o f th e ir  Lo rdsh ips  the  case o f 
De M attos  v . Gibson (sup.), s t i l l  rem ains, n o t
w ith s ta n d in g  m any observations and m uch 
c r it ic is m  o f i t  in  subsequent cases, o f o u t
s tand ing  a u th o r ity .

The general cha racter o f the  p r in c ip le  on 
w h ich  a C ourt o f E q u ity  acts was exp la ined  in 
T a lk  v . M oxhay  (2 P h. 774). The p la in t if f  
the re  was ow ner in  fee o f Le icester-square, and 
several houses fo rm in g  th e  square. H e  sold 
the  p ro p e rty  to  one E lm s in  fee, and th e  deed 
o f conveyance con ta ined  a covenant ob lig ing  
E lm s, his heirs and assigns, to  “  keep and m a in 
ta in  the  said piece o f g round  and square 
garden . . .  in  its  then  fo rm  
an open sta te, uncovered w ith  any bu ild ings- 
E lm s sold to  others, and the  p ro p e rty  came in to  
the  hands o f the  defendant, who a d m itte d  th a t 
he had purchased w ith  no tice  o f the  covenant- 
The de fendant, “  ha v in g  m an ifested an in te n  
t io n  to  a lte r th e  cha racte r o f th e  square garden, 
and asserted a r ig h t,  i f  he th o u g h t f i t ,  to  b u ild  
upon  i t , ”  th e  p la in t if f ,  w ho s t i l l  rem ained owner 
o f several houses in  the  square, filed  a b i l l  f ° r 
an in ju n c tio n . A l l  th is  is fa m ilia r  knowledge, 
b u t  i t  appears to  have been sometimes 
fo rg o tte n  w h a t was the  na tu re  o f th e  argum ent 
fo r  the  de fendant. H e  contended th a t  the 
covenant d id  n o t ru n  w ith  th e  la nd  so as to  be 
b in d in g  upon h im  as a purchaser, and  Sir 
R ounded P a lm er on his beha lf, re lied  on the 
d ic tu m  o f L o rd  B rougham , L .C . in  K e p p w  
v . Bayley  (2 M y . &  K .,  p . 547), to  the 
effect th a t  “  no tice  o f such a covenant d id  not 
g ive  a C ourt o f E q u ity  ju r is d ic tio n  to  enforce 
i t  b y  in ju n c tio n  against such purchaser, inas
m uch  as ‘ th e  know ledge b y  an assignee o f a,j  
estate, th a t  h is assignor had assumed to  b ind 
others th a n  the  la w  au thorised  h im  to  affect 
b y  his c o n tra c t— had a tte m p te d  to  create 
a b u rth e n  upon p ro p e rty  w h ich  was incon
s is ten t w ith  the  na tu re  o f th a t  p ro p e rty , and 
unkno w n  to  the  p rinc ip les  o f the  la w — could no* 
b in d  such assignee b y  a ffec ting  h is conscience. 
N o  re p ly  was ca lled  fo r  to  th is  a rgum en t and 
th e  L o rd  C hancellor said th a t  L o rd  Brougham 
never cou ld  have m eant to  la y  dow n the
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do c trine  “  th a t  th is  c o u rt w o u ld  n o t enforce an 
e q u ity  a ttached  to  la n d  b y  th e  ow ner unless 
unde r such circum stances as w o u ld  m a in ta in  
an ac tio n  a t la w .”  “  I f  th a t  be th e  resu lt 
o f  his observa tions,”  added th e  L o rd  Chancellor,
“  I  can o n ly  say th a t  I  canno t coincide w ith  
i t  .,ł

I t  has sometimes been considered th a t  T u lk  
v . M oxhay (sup.) and De M attos  v . Gibson 
(sup.) ca rried  fo rw a rd  to  and la id  upon  the  
shoulders o f an alienee w ith  no tice  th e  ob lig a 
tion s  o f th e  a lienor, and the re fo re  th a t  the  
fo rm er is lia b le  to  th e  covenantee in  specific 
perform ance as b y  th e  la w  o f con tra c t, ana 
under a species o f im p lie d  p r iv ity .  T h is  is 
n o t so ; th e  rem edy is a rem edy in  e q u ity  b y  
w ay o f in ju n c t io n  against acts incons is ten t w ith  
th e  covenant, w ith  no tice  o f w h ich  the  la nd  
was acqu ired. T he  fo rm e r was th e  v ie w  o t 
K a y , J . in  London and South-W estern R a ilw ay  
Com pany  v . Gomm (45 L .  T . R ep. 505 ; 20 
Ch. D iv .  562) ; b u t  i t  was corrected b y  the  
C o u rt o f A ppea l s u b s ta n tia lly  in  the  sense 
above s ta ted . So confined, th a t  is, to  a rem edy 
in  e q u ity  b y  in ju n c t io n  against th e  v io la t io n  
o f  re s tr ic tiv e  covenants, the  a p p lica tio n  o t the  
p rin c ip le  o f T u lk  v . M oxhay (sup.) was a ffirm ed. 
T h e  same resu lt had been reached in  Haywood  
v  B runsw ick  Perm anent Benefit B u ild in g  
Society (45 L .  T . R ep. 699 ; 8 Q. B . D iv .  403), and 
o th e r decisions have fo llow ed  in  a lik e  sense.

The cases on th is  b ranch  o f th e  la w  are leg ion . 
B u t  fo llo w in g  th e  lead ing a u tho ritie s  ju s t  c ited  
the re  m ay  be specia lly  m en tioned th a t  o f C all 
v . Tourle  (20 L .  T . R ep. 551 ; L .  R ep. 4 Ch. 
656), in  w h ich  Selwyn, L .J .  a ffirm s w ith  
precis ion the  princ ip les  o f T u lk  v . M oxhay  
(sup.) and De M attos  v . Gibson (sup.).

B u t  T u lk  v .  M oxhay (sup.) is im p o rta n t fo r  
a fu r th e r  and v ita l  consideration, nam ely , th a t  
i t  analyses the  tru e  s itu a tio n  o f a purchaser 
w ho, ha v in g  b o ug h t upon the  te rm s o f the  
re s tr ic tio n  upon free c o n tra c t ex is ting , th e re 
a fte r  w hen vested in  th e  lands, a tte m p ts  to  
d ives t h im se lf o f  the  co n d itio n  under w h ich  
he had bough t. “  I t  is said th a t,  the  covenant 
be ing one w h ich  does n o t ru n  w ith  the  land , 
th is  c o u rt canno t enforce i t  ; b u t  th e  question 
is, n o t w he the r th e  covenant runs w ith  the  
la nd , b u t  w h e the r a p a r ty  sha ll be p e rm itte d  
to  use th e  land  in  a m anner incons is ten t w ith  
the co n tra c t entered in to  b y  his vendor, and 
w ith  no tice  o f w h ich  he purchased. O t course, 
the  price w ou ld  be affected b y  the  covenant, 
and n o th in g  cou ld  be m ore in eq u itab le  th a n  
th a t the  o r ig in a l purchaser should be able to  
sell th e  p ro p e rty  the n e x t day fo r  a greater 
price, in  considera tion  o f the  assignee being 
a llow ed to  escape fro m  the  l ia b i l i t y  w h ich  he 
had h im se lf unde rtaken .”

In  th e  o p in ion  o f the  board  these views, 
m uch expressive o f the  ju s tice  and good fa ith  
o f the  s itu a tio n , are s t i l l  p a r t  o f E ng lish  e q u ity  
ju risprudence , and an in ju n c tio n  can s t i l l  be 
granted the reunder to  com pel, as in  a C ourt o f 
Conscience, one w ho ob ta ins a con \eyance  or 
g ra n t sub condilione  fro m  v io la t in g  the  co n d i
t io n  o f his purchase to  th e  p re jud ice  o f the

o rig in a l co n tra c to r. H o ne s ty  fo rb ids  th is  ; and 
a co u rt o f e q u ity  w i l l  g ra n t an in ju n c tio n
against i t .  .

I t  m ay  be m en tioned th a t  essentia lly  tne  
same p rin c ip le  has been app lied  b y  the  House 
o f Lo rds  in  th e  Scotch case o f th e  E a r l o f Zetland  
v . H is lo p  (7 A p p . Cas. 427), in  w h ic h  the  
superio r o f la nd  (accord ing to  la w  ho ld in g  the  
dom in ium  directum  th e re o f and, there fore , o 
course, ha v in g  a con tinu ing  p a tr im o n ia l in 
te res t the re in ) g ran ted  con tracts  o f feu o 
various vassals h o ld ing  the  dom in ium  u tile  o t e 
land  unde r th a t  pe rm anent tenure . B y  these 
con trac ts  the  vassal, h is he irs and assignees 
and th e ir  tenan ts  were p ro h ib ite d  fro m  using 
the  p ro p e rty  fo r ca rry in g  on th e  trade  o a 
pu b lican . V arious transactions o f sale and 
tra n s fe r o f the  p ro p e rty  had occurred : fo u r o 
the  purchasers asserted th e ir  r ig h t  to  c a rry  on a 
pu b lica n ’s business, and th e  E a r l o f Z e tland  
asked in te rd ic t  (o r in ju n c tio n )  against such a 
v io la t io n  o f the  re s tr ic tio n s  con ta ined in  the  
feu cha rte r. In  the  House o f Lo rds , as stated, 
the  p a tr im o n ia l in te re s t o f th e  superior was 
a ffirm ed  and also h is r ig h t  to  in te rd ic t  unless 
(w h ich  was alleged and w h ich  was made t  le 
sub ject o f a re m it  fo r  p ro b a tio n ) he was p re 
cluded fro m  th is  rem edy b y  acquiescence and
w a ive r. , , „

I t  has been said— i t  was s tro n g ly  urged to r 
the  ap p e lla n t in  th is  case— th a t  a rem edy by 
w a y  o f in ju n c tio n  against th e  owners n o t d is 
posing o f th e ir  sh ip  in  an y  o th e r w ay th a n  
under the  c h a rte r-p a rty  cou ld n o t be granted 
because the re  was no such nega tive  covenant 
to  enforce b y  in ju n c tio n .

L o rd  Selborne, in  W olverhampton and  I t  alsall 
R a ilw ay  Company v . London and North-W estern  
R a ilw ay  Company (L .  R ep. 16 E q . 433, a t 
p. 440), disposed o f such an a rgum ent thus , in  
language w h ich  s t i l l  rem ains un im p a ire d  in  
force : “  The techn ica l d is tin c t io n  be ing made, 
th a t  i f  you  f in d  the  w o rd  ‘ n o t ’ in  an agreem ent
__.« I  w i l l  n o t do a th in g  ’— as w e ll as the  words
‘ I  w i l l , ’ even a lth ou gh  th e  nega tive te rm  
m ig h t have been im p lie d  fro m  th e  pos itive , 
y e t th e  c o u rt, re fus ing  to  ac t on an im p lic a tio n  
o f th e  nega tive , w i l l  a c t on the  expression o f i t .
I  can o n ly  say, th a t  I  should th in k  i t  was the  
safer and th e  b e tte r ru le , i f  i t  sh o u ld  eve n tua lly  
be adop ted b y  th is  c o u rt, to  lo ok  in  a ll such 
cases to  th e  substance and n o t to  Bae fo rm . 
I f  th e  substance o f th e  agreem ent is such th a t  
i t  w o u ld  be v io la te d  b y  do ing th e  th in g  sought 
to  be p reven ted , th e n  th e  question w il l  arise, 
w he the r th is  is the  co u rt to  come to  to r  a 
rem edv. I f  i t  is, I  canno t th in k  th a t  ough t to  
depend on th e  use o f a nega tive ra th e r th a n  an 
a ffirm a tiv e  fo rm  o f expression.”

A  perusal o f the  num erous decisions on th is  
b ranch  o f the  law  shows th a t  m uch d iff ic u lty  
has been caused b y  the  a tte m p t to  extend 
these p rinc ip les  to  cases to  w h ich  th e y  could 
n o t, b y  th e  na tu re  o f the  case, have been 
m eant to  a p p ly . I t  has been fo rgo tte n  th a t—  
to  p u t  th e  p o in t ve ry  s im p ly— th e  person seek
in g  to  enforce such a re s tr ic tio n  m ust, o f course, 
have and con tinue to  have, an in te res t in  the
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su b je c t-m a tte r o f th e  co n tra c t. F o r instance, 
in  the  case o f la n d  he m u s t con tinue  to  ho ld  
th e  la nd  in  whose fa v o u r th e  re s tr ic tiv e  
covenant was m eant to  a p p ly . T h a t was 
c le a rly  the  sta te o f m a tte rs  in  th e  case o f T u lk  
v . M oxhay (sup.) app licab le  to  th e  possession 
o f rea l estate in  Le icester-square. I t  was also 
c le a rly  the  case in  De M attos  v .  Gibson (sup.), 
in  w h ich  th e  person seeking to  enforce the  
in ju n c tio n  had an in te re s t in  th e  user o f the  
ship. I n  sho rt, in  regard  to  th e  user o f la n d  
o r o f an y  ch a tte l, an in te re s t m us t rem a in  in  the  
su b je c t-m a tte r o f the  covenant before a r ig h t  
can be conceded to  an in ju n c t io n  against the  
v io la t io n  b y  an o the r o f th e  covenant in  ques
tio n . T h is  p ro po s ition  seems so e lem enta ry  as 
n o t to  requ ire  to  be s ta ted . A n d  i t  is on ly  
m entioned because in  num erous decisions, as 
is c le a rly  b ro u g h f o u t in  th e  ju d g m e n t o f L o rd  
W re n b u ry , th e n  B u ck le y , L .J . ,  in  London  
County C ouncil v .  A lle n  and others (111 L .  T . 
R ep. 610, a t p . 613 ; (1914) 3 K .  B . 642, a t 
p p .656-658, i t  was necessary to  shear aw ay th is  
m isa pp lica tion  o r im p ro p e r extension o f  the  
equ itab le  p rin c ip le . As  R om er, L .J .  said in  
Form by  v . B a rke r  (89 L .  T . R ep. 249 ; (1903) 
2 Ch. 539, a t p . 554) : “  I f  re s tr ic tiv e  covenants 
are entered in to  w ith  a covenantee, n o t in  
respect o f o r  concern ing an y  ascerta inable 
p ro p e rty  be longing to  h im , o r in  w h ich  he is 
in te rested , the n  th e  covenant m us t be regarded, 
so fa r  as he is concerned, as a personal covenant, 
th a t  is as one ob ta ined  b y  h im  fo r  some personal 
purpose o r ob je c t.”

A p p ly in g  th a t  to  the  case o f la n d  and re fe r
r in g  to  num erous cases upon  th e  sub ject, 
B u ck le y , L .J .  says in  London County Council v . 
A lle n  and others (s u p .) : “  Inasm uch as a t  th e  
date w hen th e  covenant was ta ke n  th e  cove
nantee had no la nd  to  w h ich  th e  bene fit o f  the  
covenant cou ld be a ttached , i t  was he ld  th a t  
the  bene fit o f  the  re s tr ic tiv e  covenant cou ld  n o t 
enure against a d e riv a tiv e  ow ner even where 
he to o k  w ith  no tice .”

The board  notes the  observations made b y  
S c ru tton , L .J .  in  th e  case o f London County 
C ouncil v . A lle n  and others (sup.), in  w h ich , 
a llu d in g  to  va rious decisions, th e  learned judge  
pu ts  th is  p o in t as to  the  possible inconvenience, 
n o t o n ly  p r iv a te  b u t  p u b lic , w h ich  m a y  resu lt 
fro m  a s tr ic t  adhesion to  th e  p r in c ip le  th a t  the  
en forcem ent o f  a re s tr ic tiv e  covenant m us t be 
confined to  those ha v in g  p a tr im o n ia l in te rests  
in  th e 's u b je c t-m a tte r. H is  L o rd sh ip  takes the  
n o t u n fa m ilia r  case o f re s tr ic tiv e  covenants 
im posed b y  an ow ner o f a la rge b lo ck  o f la nd  
in  the  te rm s o f conveyance o f the  various 
frac tion s  in  w h ic h  i t  m a y  be s p lit  up  fo r  p r iv a te  
use, and  he observes : “  I  regard  i t  as v e ry  
reg re ttab le  th a t  a p u b lic  b o d y  shou ld  be 
p reven ted  fro m  en forc ing  a re s tr ic tio n  on th e  
use o f  p ro p e rty  im posed fo r  th e  p u b lic  bene fit 
against persons w ho b o ug h t th e  p ro p e rty  
kno w in g  o f th e  re s tr ic tio n , b y  th e  a p p a re n tly  
im m a te ria l c ircum stance th a t  th e  p u b lic  body  
does n o t ow n a n y  la nd  in  th e  im m ed ia te  
ne ighbourhood. B u t,  a fte r  a ca re fu l con
s id e ra tion  o f th e  a u th o ritie s , I  am  forced to  the

v ie w  th a t  th e  la te r  decisions o f th is  cou rt 
com pel me so to  h o ld .”

The question here a lluded  to  m ay  subse
q u e n tly  arise, and th e ir  Lo rdsh ips  are un 
w illin g , because i t  is unnecessary in  th e  present 
case,, to  m ake an y  pronouncem ent upon i t ; 
fo r  th e  present is, as has been seen, a case as to  
th e  user o f a ship, w ith  regard  to  th e  sub ject 
m a tte r  o f w h ich , nam ely , the  vessel, the  re 
spondent has, and w i l l  have d u rin g  th e  c o n tin u 
ance o f th e  pe rio d  covered b y  th e  ch a rte r-p a rty , 
a p la in  in te re s t so long  as she is f i t  to  go to  sea. 
A ga in , to  a d o p t th e  language o f K n ig h t  B ruce, 
L .J . ,  in  th e  De M attos  v . Gibson case (sup.) '■

W h y  shou ld  i t  (the  co u rt) n o t p re v e n t the 
com m ission o r continuance o f  a breach o f such 
a c o n tra c t, when, its  sub jec t be ing va luab le , 
as fo r  instance a tra d in g  sh ip  o r some cos tly  
m ach ine, th e  o r ig in a l ow ner and  possessor, 
o r a person c la im in g  unde r h im , w ith  no tice  and 
s tan d in g  in  h is r ig h t ,  ha v in g  th e  physica l 
co n tro l o f th e  c h a tte l, is d iv e r t in g  i t  fro m  the 
agreed ob je c t, th a t  o b je c t be ing o f im portance  
to  th e  o th e r ? A  system  o f  law s in  w h ich  such a 
pow er does n o t e x is t m u s t su re ly  be v e ry  de
fec tive . I  repea t th a t,  in  m y  op in ion , th e  power 
does e x is t here.”

In  considering th e  cha racte r o f  the  doctrines 
o f  e q u ity  in  a case lik e  th e  p resent i t  is  essential 
to  rem em ber th a t  these doctrines are o f several 
k in ds  and fa l l  p a r t ly ,  th o u g h  n o t  exc lus ive ly  
unde r d iffe re n t heads. I f  th is  is n o t borne in  
m in d  u n c e rta in ty  and confusion are a p t to  arise. 
D ic ta  o f  em inen t judges w h ich  a p p ly  under 
one p rin c ip le  ge t to  be regarded as tho ugh  th e y  
il lu s tra te d  a p r in c ip le  w h ich  is in  re a lity  d i f 
fe ren t.

E q u ity  has, in  a d d itio n  to  th e  concurren t 
ju r is d ic tio n , a u x ilia ry  and exclus ive ju r is d ic tio n . 
T he  en forcem ent o f tru s ts  is in  th e  m a in  an 
il lu s tra t io n  o f th e  exclus ive ju r is d ic tio n . The 
scope o f th e  tru s ts  recognised in  e q u ity  is 
u n lim ite d . There can be a t ru s t  o f a cha tte l o r o f 
a chose in  action, o r o f a r ig h t  o r o b lig a tio n  under 
an o rd in a ry  lega l c o n tra c t, ju s t  as m uch  as a 
t ru s t  o f la n d . A  sh ipow ner m ig h t declare 
h im se lf a trus tee  o f his ob liga tions  unde r a 
c h a rte r-p a rty , and i f  the re  were such a t ru s t  
an assignee, a lth ou gh  he cou ld  n o t enforce 
specific perform ance o f th e  o b lig a tio n , w ou ld  
fa il to  do so o n ly  on th e  b road  g round  th a t  the  
C o u rt o f E q u ity  had  no m ach ine ry  b y  means 
o f w h ich  to  enforce th e  co n tra c t. S ub ject to  
th is  an assignee o f th e  cha rte re r cou ld  enforce 
his t i t le  to  the  chose in  action  in  e q u ity , even 
th o u g h  he cou ld  n o t have done so a t law .

There are cases o f a d iffe re n t ty p e  in  w h ich  
e q u ity  is proceeding, n o t on th e  fo o tin g  o f  tru s t, 
b u t  o f fo llo w in g , b y  th e  exercise o f concu rren t 
and  a u x ilia ry  ju r is d ic tio n , the  ana logy o f  the  
com m on la w . Such are th e  cases o f so-called 
equ itab le  easements. T h is  was exp la ined  b y  
th e  C o u rt o f A ppea l in  London County Council 
v . A lle n  (sup.). There i t  was he ld  th a t  an 
ow ner o f la nd , d e riv in g  t i t le  under a person 
w ho had entered in to  a re s tr ic tiv e  covenant 
concern ing the  la nd , w h ich  covenant d id  no t 
ru n  w ith  th e  la n d  a t law , was n o t bound b y  the
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covenant a lth o u g h  he to o k  th e  la n d  w ith  no tice  
o f i t ,  i f  the  covenantee were n o t in  possession 
o f  o r in te res ted  in  la n d  fo r  th e  be ne fit o f w h ich  
th e  covenant was entered in to . In  the  ju d g 
m ents i t  was po in te d  o u t th a t  such a covenant 
d id  n o t ru n  w ith  th e  la n d  a t la w , and th a t  the re  
was a series o f a u th o ritie s  w h ic h  showed th a t  in  
th e  case o f la n d  m ere purchase w ith  no tice  was 
n o t su ffic ien t. T he  reason was th a t  under th is  
head o f  its  ju r is d ic tio n  e q u ity  had fo llow ed 
la w  except to  th e  e x te n t o f recognis ing a nega
t iv e  covenant as capable o f ope ra ting  lo r  the  
bene fit o f  a d o m in a n t tenem ent. The p rin c ip le  
proceeded on the  analogy o f a covenant ru n n in g  
w ith  th e  la n d  o r o f  an easement, as exp la ined 
b y  Jessel, M .R ., in  London and South-W estern 
R a ilw ay  Com pany  v . Gomm (sup.). m is  
re s tr ic t io n  o f th e  p r in c ip le  on th e  ana logy o f 
easements a t la w  rendered mere no tice  in s u ffi
c ien t, and c u t dow n th e  ju r is d ic tio n  fro m  the  
w id e r p r in c ip le  s ta ted  b y  K n ig h t  B ruce , L .J . ,  
in  D c M ottos  v . Gibson (sup.) to  th e  na rrow er 
head established in  o rder to  accord w ith  th e
legal ana logy in  th e  case o f 1 a n d .

B u t  in  no o th e r regard  does th is  o r an y  o th e r 
decis ion o f  com m and ing im portance  seern to  
a ffect th e  general p r in c ip le  w h ich  f j-  •
la id  dow n . I f  a m an acquires fro m  ano the r r ig h ts  
in  a sh ip  w h ich  is a lready unde r cha rte r, w ith  
no tice  o f  r ig h ts  w h ich  requ ired  th e  ship to  be 
used fo r  a p a rtic u la r purpose and M t  ™ “ - 
s is te n tly  w ith  i t ,  th e n  he appears to  be p la in ly  
in  th e  po s itio n  o f a con s tru c tive  trus tee  w ith  
ob liga tions w h ich  a C ourt o f E q u i 
p e rm it h im  to  v io la te . I t  does n o t m a tte r th a t  
th is  c o u rt canno t enforce specific p e r fo r m a n . 
I t  can proceed, i f  the re  is expressed o r c lea rly  
im p lie d  a nega tive  s tip u la tio n . The ju d g m e n t 
o f L o rd  Chancellor S t. Leonards in  Lum ley  v . 
W agner (1 De G. M . &  G. 604) appears to  be
conclusive o f th e  p r in c ip le . th is
says th a t  v e ry  em inen t judge , a t p . 619, tm s  
c o u rt has n o t p rope r ju r is d ic tio n  to  enforce 
specific perform ance, i t  operates to  b m d  m en s 
consciences, as fa r  as th e y  can be bound, to  a 
tru e  and li te ra l perform ance o f th e ir  agreements 
and i t  w i l l  n o t suffer the m  to  de pa rt fro m  th e ir  
con tracts  a t th e ir  pleasure, k uvm g the  pa y  
w ith  w hom  th e y  have con trac ted  to  the  mere 
chance o f any damages w h ich  a ju r y  m ay

S'F o r  th e  reasons a lready fu l ly  set fo r th  the  
board  is o f op in io n  th a t  the  injunction granted 
b y  M e llish , J . in  the  seventh head o f h ls o « c  
o f th e  ‘20 th  June 1922, was correct, and  was 
p ro p e rly  a ffirm ed b y  the  Supreme C ourt fo r  the  
reasons set fo r th  b y  C h isholm , J . The fu n d a 
m en ta l p o in t in d ica ted  is thu s  determ ined.

The consequences o f th is  decision, b o th  as to  
the fu tu re  use o f the  vessel and as to  damages, 
w i l l  be app lied  in  th e  co u rt below . I t  is in c re d i
ble th a t  th e  owners w i l l  la y  up th e  vessel ra th e r 
th a n  p e rm it its  use unde r th e  con tra c t, o f w h ich  
th e y  were n o tifie d , and the  p rov is ions o f w h ich  
i t  is now  de term ined th e y  o u g h t to  respect. 
The resum ption  o f use under the  ch a rte r-p a rty  
w i l l  thus s im p lify  th e  asce rta inm ent o f damages. 
An in te r lo c u to ry  ju d g m e n t has a lready  been

pronounced against th e  o th e r defendant, the  
L o rd  Curzon Steam ship C om pany, and the  
c o u rt be low  w i l l  de term ine th e  w o rk in g  o u t 
o f th e  p o in t o f damages in  v ie w  o f these c ir 
cum stances. I t  is  to  be hoped th a t  now  the 
question  o f p r in c ip le  has been de term ined the 
pa rties  m ay  w o rk  o u t w ith o u t fu r th e r  appeal to  
cou rts  o f la w  the  consequentia l de ta ils .

The question as to  th e  m oneys deposited w ith  
th e  E as te rn  T ru s t C om pany a t M on tre a l is one 
o f no l i t t le  d if f ic u lty .  The vessel had  been re 
de live red  b y  th e  G overnm ent, and th e  parties 
were a t variance as to  w he the r th e  charterers 
should have th e  use o f th e  vessel on the  charte r- 
p a r ty  te rm s, th e  appe llan ts m a in ta in in g  th a t  
th e  c o n tra c t had  been fru s tra te d . I n  these c ir 
cumstances an arrangem ent was made fo r  cha r
te r in g  th e  vessel b y  th e  appe llan ts to  th e  re 
spondents fo r  th e  balance o f the  1920 season a t 
$66,000 per m on th , be ing m uch in  excess o f the  
h ire  under th e  c h a rte r-p a rty . The owners, the  
appe llan ts , to o k  one h a lf  o f th is , th e  o the r h a lf  
was, fro m  tim e  to  t im e , p a id  over to  th e  E astern 
T ru s t C om pany to  ab ide the  orders to  be made 
under th is  li t ig a t io n .  The m oneys so pa id  
to  th e  T ru s t have b y  pa r. 3 o f M e llish  J . ’ s 
o rder been r ig h t ly  ordered to  be repa id  to  the  
respondents, and p a r. 3 w i l l  acco rd ing ly  s tand. 
B u t  th e  learned judge  b y  p a r. 2 has also ordered 
th e  appe llan ts  to  repay  to  the  respondents the  
a m o un t b y  w h ic h  th e  h ire  p a id  d ire c t ly  to  the  
appe llan ts  exceeded the  c h a rte r-p a rty  ra te . 
I n  th e ir  Lo rd sh ip s ’ v iew , however, th e  tru e  
effect o f the  agreem ent was th a t  th e  h ire  a c tu a lly  
payab le  the reunder to  the  appe llan ts  as d is
t in c t  fro m  th a t  p laced in  medio was to  be 
re ta ined  b y  the  appe llan ts  as th e ir  ow n in  any 
event. I t  was o n ly  on th is  fo o tin g  th a t  th e y  
entered in to  the  agreem ent. T h a t pa r. (2) w i l l  
a cco rd ing ly  be s tru c k  ou t.

T h e ir  Lo rdsh ips w ill,  the re fore , h u m b ly  advise 
H is  M a jes ty  th a t  th e  appeal be a llow ed fo r the  
purpose o f v a r ia t io n  o f M e llish , J . s order as 
fo llow s :—

1. B y  o m itt in g  fro m  clause 1 the re o f a ll the  
words a fte r  th e  words “  v a lid  and subsisting 
co n tra c t.”

2. B y  o m itt in g  clause 2.
3. B y  o m itt in g  clause 4.
4. B y  o m itt in g  fro m  clause 6 th  words 

“  th e  am ounts ce rtifie d  b y  the  referee under 
clause 2 hereof, and th e  a m o un t o f the  said 
damages under clause 4 hereof w hen assessed, 
and ,”
sub ject to  these va ria tio n s , the  said O rder 
should be a ffirm ed.

The  cause should be re m itte d  to  the  cou rt 
be low  to  deal w ith  th e  question  o f damages. 
There w i l l  be no costs o f th is  appeal, th e  order 
as to  costs in  the  c o u rt below to  s tand.

S o lic ito rs  fo r  the  appe llan ts, Ince, Colt, Ince, 
and Roscoe.

S olic ito rs  fo r  the  respondents, W illia m  A .  
C rum p  and Son.
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Nov. 10, 12, 13, 16, and Dec. 10, 1925.

(P re s e n t: Lo rds  D u n e d in , Su m n e r , and 
W r e n b u r y .)

B r it is h  P e t r o l e u m  Co m p a n y  L im it e d  v . 
A t t o r n e y -G e n e r a l  fo r  Ce y l o n , (a).

on  a p p e a l  fr o m  t h e  s u p r e m e  c o u rt  of
C E Y L O N .

Ceylon— S h ip— Strand ing o f sh ip  in  harbour—  
Damage— Alleged negligence o f p ilo t— C la im  
against harbour au thority— Breach o f contract 
or tort— Ceylon P ilo ts  Ordinance N o. 4 of 
1899, s. 11.

B y  sect. 11 o f the P ilo ts  O rdinance N o . 4 o f 1899 
“  The governor or the owner or master o f a sh ip  
shall not be answerable to any person whatsoever 
f o r  any loss o r damage occasioned by the fa u lt  
or incapac ity  o f any p ilo t  acting in  charge o f 
that ship w ith in  the lim its  o f any p o rt brought 
under the operation o f th is  O rdinance .”

H eld, that those words were absolute and w ithou t 
exception, so that even i f  a ship suffered damage 
in  a harbour by reason o f the fa u lt  o f the p ilo t,  
the harbour au thority  were excused by that sec
tion  and that irrespective o f whether the fa u lt  
was breach o f contract or a tort.

Decision o f the Supreme Court o f Ceylon affirmed.

A p p e a l  fro m  a decree o f the  Supreme C ourt o f 
Ceylon (B e rtra m , C.J. and E nn is , J .) da ted 
the  27 th  Feb. 1924 reversing the  decision o f 
th e  t r ia l  judge  (M aartensz, J .) da ted the  
19 th  M arch  1923.

The appe llan ts , who were th e  p la in tiffs  in  
the  ac tion , were the  owners o f the  steamship 
B rit is h  E nsign . The ac tio n  was b ro u g h t to  
recover damage suffered b y  th a t  sh ip  in  
g ro un d in g  on a rock  in  th e  b e rth  w h ich  was 
a llo tte d  to  her in  the  ha rbo u r o f Colom bo b y  
the  ha rbo u r au tho ritie s . T he  respondent was 
sued as representing the  G overnm ent o f Ceylon 
w ho were the  ha rbo u r a u th o r ity  o f Colom bo.

The m a in  question  a t issue in  th e  appeal was 
w he the r the  G overnm ent cou ld  be m ade liab le  
to  th e  appe llan ts  e ith e r in  c o n tra c t o r in  to r t .  
M aartensz, J . fou nd  th a t  th e  re la tio nsh ip  be
tw een the  respondent and the  appe llants was 
a co n tra c tu a l re la tio nsh ip  nd  th a t  the  action  
la y  in  c o n tra c t and n o t in  to r t .  H e  there fore  
gave ju d g m e n t fo r  th e  appe llan ts fo r th e  sum 
o f 62,0001. On appeal to  the  Supreme C ourt 
o f Ceylon th a t  ju d g m e n t was reversed and ju d g 
m e n t was entered fo r  the  respondent. The 
appe llan ts now  appealed to  H is  M a jes ty  in  
C ouncil.

A . T . M il le r ,  K .C ., S. L .  Porter, K .C ., and 
J .  S t. C. L ind say  fo r  the  appe llan ts.

W . N .  Raeburn, K .C . and H o n . R. S ta ffo rd  
C ripps  fo r  the  respondent.

The considered op in ion  o f th e ir  Lo rdsh ips 
was de livered b y

L o rd  D u n e d in .— The steam ship B rit is h  
E nsign , be longing to  the  p la in t if fs  and appe l
la n ts , laden w ith  benzine, a rrive d  outside the

(a) Reported by E dw ard  J. M. Ch a p lin , Esq., Barrister-at- 
Law.

[ P r i v . C o .

ha rbo u r o f Colom bo, on a voyage fro m  Rangoon 
to  Suez fo r  orders, on the  10 th  Sept. 1919- 
She needed bu nke r fue l and consequently 
w ished to  en te r the  ha rb o u r fo r  th a t  purpose. 
She signalled fo r  a p i lo t  and a p i lo t  came o ff, 
w ho proceeded to  p u t  her in to  a b e rth  in  the 
ha rbou r. She was m oored to  ce rta in  s ta tio n a ry  
buoys in  th e  ha rbo u r. I n  a l l th e  m anœ uvres 
requ ired to  place her in  th e  b e rth  she was under 
th e  charge o f the  p ilo t .  She to o k  in  th e  fue l 
requ ired , and n e x t m o rn ing  essayed to  leave the 
b e rth . I t  was the n  found  th a t  she had taken 
the  g round a t the  stern. A f te r  some ine ffectua l 
e fforts  to  free her fro m  the  g round  she was 
e ve n tu a lly  g o t o ff a t  h ig h  t id e  and proceeded on 
her voyage. Before she s ta rted  fro m  th e  h a r
bou r, a p e rfu n c to ry  exa m in a tion  was made o f 
her h u ll,  so fa r  as cou ld  be seen o r fe l t  b y  divers, 
and i t  was n o t th o u g h t th a t  she had sustained 
any in ju ry ,  b u t  e ve n tu a lly , w hen she came to  
E ng la nd  and was dry-docked , i t  was found 
th a t  her s tern and some o f the  p la tes o f her h u ll 
had been severely in ju re d . The p la in t if fs  then 
raised the  present ac tion  against the  de
fendan t, the  A tto rne y -G e ne ra l o f Ceylon—  
the  G overnm ent o f Ceylon be ing the  h a rb o u r 
a u th o r ity  o f Colombo— fo r the  damage done.

The ha rbo u r o f  Colom bo is a roadstead w h ich  
has been a r t if ic ia lly  tu rn e d  in to  a h a rb o u r by  
th e  erection  o f b reakw aters w h ich  has con
ve rted  i t  in to  a closed area o f 640 acres. The 
erection o f th e  breakw aters was effected under 
various ordinances ha v in g  the  a u th o r ity  o f  
la w  w h ich  con s titu ted  the  G overnm ent the 
ha rbo u r a u th o r ity  and gave them  r ig h ts  and 
im posed du ties . U n de r the  ordinances no 
vessel m a y  en ter w ith o u t a p i lo t .  W hen 
entered, she is d irec ted  to  a b e rth  and th e  p ilo t  
takes her there . A  p ilo t  also takes her away 
fro m  the  b e rth  and o u t to  sea. A  ta r i f f  is charged 
w h ich  varies accord ing to  services rendered and 
the  size o f the  s h ip . I t  is n o t necessary to  go in to  
pa rticu la rs  because i t  is com m on ground  th a t  
th e  B rit is h  E ns ign  in  respect th a t  she o n ly  
entered fo r  coa ling  ( liq u id  fu e l be ing he ld  as 
equ iva le n t to  coal) and ta k in g  in  w a te r, fe ll to  
be charged a special consolida ted ra te  o f  
Rs.200 fo r  a s tay  n o t exceeding n in e ty -s ix  
hours.

The so-called berths in  the  ha rbo u r are re c t
angu la r spaces w h ich  are m arked  b y  means o f 
num bered buoys. T he  buoys a t the  p a r t  o f  the 
ha rbou r w ith  w h ich  the  case has to  do, are 
placed in  pa irs, east and west, a t a d istance o f 
600 ft. The distance between each p a ir is 400 ft., 
and the  line  between each p a ir  o f buoys repre
sents the  m id d le  line  o f a b e rth . I n  o th e r words, 
each b e rth  is represented b y  a pa ra lle logram  
600 b y  400. The b e rth  to  w h ich  th e  B rit is h  
E ns ign  was sent was num bered N o . 21 and the 
centre line  buoys were m arked, 43 be ing the  
eastm ost and 33 the  westm ost respective ly . 
A f te r  co m p la in t was made and before th e  t r ia l 
o f  the  action , v e ry  m in u te  inspection  b y  d ivers 
was made o f the  place in  w h ich  the  sh ip  had 
take n  th e  g round . I t  the n  became apparent 
th a t  in  the  ne ighbourhood o f buoy  43 the re  was 
an irre g u la r boom erang-shaped piece o f rock
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such as w o u ld  easily account fo r  the  in ju r ie s  on 
the  sh ip ’s b o tto m  i f  she were a llow ed to  rest
on i t .  , .

The p la in t if fs  acco rd ing ly  contend th a t  by 
accepting  a fee fro m  them  fo r  th e  e n try  to  the  
h a rb o u r and b e rth in g  o f th e ir  ship, the  ha rbo u r 
a u th o r ity  im p lie d ly  con trac ted  to  g ive th e  ship 
a safe b e r th  ; th a t  th e  b e rth  p ro v id ed  and to  
w h ich  th e  ship was com p u lso rily  ob liged to  go 
was n o t safe, and consequently the  ha rbou r 
a u th o r ity  is liab le  in  damages. The defendant, 
on th e  o th e r hand , contends th a t  no con tra c t 
had been entered in to  b y  h im  or cou ld be in fe rred  
against h im  b y  th e  mere ta k in g  o f dues w h ich , 
b y  ord inance e q u iva le n t to  s ta tu te , he was 
ob liged to  charge. F u rth e r, he said th a t  the  
b e rth  p ro v id e d  was, in  fa c t, a safe b e rth  fo r  the  
ship, in  th e  sense th a t  a sh ip  p ro p e rly  placed 
w ith in  the  lim its  o f N o . 21 w o u ld  be safe, b u t 
th a t  th e  ship was im p ro p e rly  p laced in  respect 
th a t  the  soundings, w h ich  were w e ll kno w n  to  
the  p ilo t ,  in d ica ted  n o t indeed a rock , b u t a 
sha llow  pa tch  where the  ro ck  was, and th a t  a 
sh ip  should n o t have been placed the re . F u rth e r, 
he said, th a t  in  any v iew , even i f  a con tra c t 
was he ld  against h im , th e  fa ilu re  to  keep the  
ship safe was a to r t ,  and the  G overnm ent o f 
Ceylon, w h ich  is ju s t  ano the r nam e fo r  th e  
C rown, is n o t lia b le  fo r  to r ts  ; and, fu r th e r, 
i f  w ith  o r w ith o u t a con tra c t the  fa u lt  in  p u t t in g  
th e  sh ip  in  an unsafe po s ition  was the  fa u lt  o f 
the  p ilo t ,  he (the  defendant) was specia lly  
excused b y  sect. 11 o f O rd inance N o . 4 o f 1899, 
w h ich  is in  these te rm s : “  11. T he  governor 
o r th e  ow ner o r m aster o f a sh ip  sha ll n o t be 
answerable to  an y  person whatsoever fo r  any 
loss o r damage occasioned b y  the  fa u lt  o r in 
cap ac ity  o f any p i lo t  ac ting  in  charge o f th a t  
sh ip  w ith in  the  lim its  o f any p o r t b ro u g h t under 
th e  opera tion  o f th is  O rdinance.

T o  th is  the  p la in t if fs  rep lied  th a t  sect. 11 
had  n o t the  effect contended fo r  and th a t  b y  
R o m an -D u tch  la w  th e  Crown is answerable in  
to r t .  The learned t r ia l  judge  fou nd  fo r  the  
p la in tiffs . H e  fou nd  th a t,  in  respect o f the  
decision in  such cases as P arnaby  v . Lancaster 
Canal Company (11 A . &  E . 223), M ersey Board  
v . Gibbs ;  M ersey Board  v . Penhallow  (11 M ar. 
L a w  Cas. (O. S.) 353 ; 14 L .  T . R ep. 677 ; 11 
H . L .  Cas. 686), The Moorcock (6 Asp. M a r. L a w  
Cas. 357, 373 ; 60 L .  T . Rep. 654 ; 14 P rob . D iv .  
64), F ranc is  v . Cockrell (23 L .  T . R ep. 466 , 
L .  R ep. 5 Q. B . 501), and L a x  and another v . 
M a y o r, & c ., o f D a rlin g ton  (41 L .  T . R ep. 489 ; 
5 E x .  D iv .  28), the re  was to  be in fe rre d  a 
c o n tra c t fro m  th e  pa ym en t o f th e  dues ; th a t  
such c o n tra c t was to  p ro v id e  a safe b e rth  ; 
and th a t  th e  non -p rov is ion  o f a safe b e rth  was 
a breach o f co n tra c t and n o t to r t .  As to  the  
la t te r  p o in t, he also founded on an obiter dictum  
in  th e  ju d g m e n t o f th is  B oa rd  in  Scrutton, 
Sons, and Co. v .  Attorney-General fo r  T r in id a d  
(124 L .  T . R ep. 257). As to  the  C rown be ing 
free fro m  l ia b i l i t y  in  to r t ,  th e  question  in  his 
v iew  d id  n o t arise. H a d  i t  been so he w ou ld  
have been bound  b y  the  decision o f the  C ourt 
o f A ppea l in  Colombo E lectric T ram w ay Company 
v . Attorney-General (16 N . L .  R . 161).

V o l . X V I . ,  N . S.

A ppea l be ing take n  to  the  A ppea l C ourt, th is  
ju dg m en tw a s  reversed, and the  action  dismissed. 
The C h ief Justice  he ld  th a t  the re  was no con
t ra c t  and d isc rim in a ted  the  cases quo ted  on 
th e  p o in t in  respect th a t  in  the m  the re  was an 
in v ita t io n  to  th e  sh ip  o r to  others to  a v a il 
themselves o f th e  services offered ; whereas 
here th e  ship entered the  h a rb o u r as o f r ig h t ,  
and  w h a t she p a id  was a mere due o r to l l  and 
n o t a consideration fo r  a con tra c t. T h a t be ing 
so, th e  fa u lt  w h ich  in  fa c t he ascribed to  n e g li
gent b e rth in g  b y  th e  p i lo t  was a to r t  and 
there fore  th e  Crown was n o t liab le  as in  the  case 
o f th e  Colombo E lectric  T ram w ay Com pany, 
above quoted.

The o th e r learned appeal judge rested h is  
ju d g m e n t upon  a d iffe re n t g round. H e  was 
n o t in c lin ed  to  say the re  m ig h t n o t be a con tra c t. 
B u t  th e  fa u lt  he he ld  was th e  fa u lt  o f  th e  
b e rth in g  p ilo t ,  and th e n  w he the r th a t  fa u lt  
was looked on as a breach o f c o n tra c t o r a t o r t ; 
in  e ith e r case the  G overnm ent was freed b y  
the  te rm s o f  sect. 11.

T h e ir  Lo rdsh ips  were favou red  w ith  a care fu l 
and in te res tin g  a rgum ent on the  various po in ts  
o f la w  w h ic h  m ay  be gathered fro m  the  con
ten tions  o f the  pa rties  and th e  op in ions o f the  
learned judges above set fo r th . T hey  th in k ,  
however, th a t  i t  is necessary f irs t  to  come to  
a c lear conclusion as to  the  facts, and i t  w i l l  
the n  be appa ren t w h a t po in ts  o f la w  are 
necessary to  be de term ined fo r  the  decision o f 
th e  case.

There is no question  b u t th a t  the  vessel in  
be ing be rthed  was e n tire ly  under the  co n tro l 
o f P ilo t  Sorensen, and th a t  he was d irec ted  b y  
th e  m aster a tte n d a n t, whose orders in  th a t  
m a tte r he was bound to  obey, to  place the  vessel 
in  b e rth  N o . 21. N o w  Sorensen, as a ll o th e r 
p ilo ts , was in  possession o f a c h a rt show ing th e  
soundings a ll over the  ha rbo u r and w ith  th is  
c h a rt he was ve ry  fa m ilia r . T h a t c h a rt 
showed in  the  im m ed ia te  ne ighbourhood o f  
b u oy  43, th a t  is to  say the  eastm ost o r shore
w a rd  end o f th e  b e rth , th a t  the re  was w h a t 
has been ca lled a sha llow  pa tch . T he  exact 
e x te n t o f th e  p a tch  he d id  n o t know  because 
th e  sha llow  pa tch  was outside the  3 0 ft. con tou r 
line , and the  soundings w h ich  were shown 
in d iv id u a lly  are a t distances o f 5 0 ft. from  east 
to  west and 2 0 0 ft. fro m  n o r th  to  south. W ith in  
100 ft. to  th e  n o r th  o f 43 the re  was a sound ing 
o f 23 .9 ft., and to  the  west o f th a t  tw o  others o f 
23.3 and 24.3 respective ly . A f te r  th a t,  con
t in u in g  to  th e  west, came th e  con tou r lin e  o f  
3 0 ft.  T he  le n g th  o f the  B r it is h  E ns ign  was 
4 3 0 ft. and her d ra u g h t as she a rrive d  a t her 
m oorings 25.6 fo rw a rd  and 24.10 a f t .  W ith  the  
f i l l in g  up  o f the  o il,  he r d ra u g h t a f t  w o u ld  s lig h tly  
increase. Sorensen was fu l ly  aware o f the  
sha llow  p a tch  and says he w o u ld  n o t have 
placed the  stern o f th e  vessel over i t .  A n  
e xa m in a tion  o f th e  po s itio n , in  the  l ig h t  o f the  
accurate soundings, showed th a t  the re  was 
q u ite  room  to  place a sh ip  o f th e  size o f th e  
B rit is h  E ns ign  in  the  b e rth  w ith o u t its  s tern 
be ing ove r th e  sha llow  pa tch . As a m a tte r  o f  
fa c t, Sorensen th o u g h t he had  le f t  the  vessel

G G G G
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clear o f th e  pa tch . T he  sh ip  is m oored b y  an 
anchor to  th e  west and b y  a cable fro m  each o f 
th e  tw o  buoys. The  b u oy  is capable o f be ing 
pu lle d  to  a ce rta in  e x te n t tow a rds  th e  ship. 
W h a t seems to  have happened is th a t  the re  was 
a m is take  made, e ith e r b y  one o f th e  sh ip ’s 
crew , unno ticed  b y  Sorensen, o r b y  Sorensen 
h im se lf, as to  how  m any shackles o f cha in  were 
o u t fro m  th e  sh ip  tow a rds  th e  anchor. The 
resu lt was th a t  th e  sh ip  was n o t pu lle d  up 
s u ffic ie n tly  near to  b u oy  33, a p o s itio n  w h ich  
w o u ld  have cleared her s tern fro m  the  sha llow  
pa tch . A l l  the  p ilo ts  exam ined speak to  the  
sha llow  pa tch . T h e y  a ll say th a t  b e rth  21 
was f i t  fo r  a sh ip  o f  th e  size o f th e  B r it is h  E ns ign  
i f  p ro p e rly  placed, and th is  was n o t cross- 
exam ined to  b y  th e  p la in tiffs . The t r u th  is 
th a t  th e  p la in t if fs  rested th e ir  c la im  on th e  idea 
o f a c o n tra c t fo r  a safe b e rth  in  fa c t, and con
sidered th a t  i f  the  ac tu a l po s itio n  to  w h ich  
th e  sh ip  was conducted b y  the  p ilo t ,  appo in ted  
b y  th e  ha rbo u r a u th o r ity ,  tu rn e d  o u t to  be u n f it  
th e y  were e n tit le d  to  succeed.

In  th is  sta te  o f the  facts, w h ich  is in  accord
ance w ith  the  v iews o f the  c o u rt below, i t  seems 
to  th e ir  Lo rdsh ips  th a t  i t  is q u ite  unnecessary 
to  decide m an y  o f the  legal questions raised. 
In  p a rtic u la r, th e y  need n o t decide the  question 
as to  w hethe r, lo o k in g  to  the  p o s itio n  o f the  
h a rb o u r a u th o r ity  as d is tin c t fro m  p riva te  
persons ow n ing  a w h a rf o r premises, the re  was 
a con tra c t. Assum ing th a t  the re  was a con
tra c t,  i t  w o u ld  o n ly  be a co n tra c t to  p ro v id e  a 
b e rth  to  w h ich  i t  was safe to  go. T he  sh ip  was 
im p ro p e rly  m oored the re in . T h a t was e ith e r 
th e  fa u lt  o f  the  p i lo t  o r the  sh ip ’s crew  ( i f  th e y  
m oved the  sh ip  a fte r  the  p i lo t  le f t  the m ). I f  
i t  was the  fa u lt  o f  the  sh ip ’s crew  i t  was n o t the  
fa u lt  o f  th e  respondent. I f  i t  was th e  fa u lt  o f 
th e  p ilo t ,  the n  th e ir  Lo rdsh ips  h o ld  th a t  the  
ha rbo u r a u th o r ity  is excused b y  reason o f 
sect. 11, and th a t  irrespective  o f w he the r the  
fa u lt  was breach o f co n tra c t o r a to r t .

As to  sect. 11 th e ir  Lo rdsh ips  agree w ith  the  
C o u rt o f  A ppea l. The words are absolute and 
w ith o u t exception . There is n o th in g  in  the  
section to  c u t i t  dow n to  questions o n ly  a ris ing  
between th e  persons m en tioned and persons 
n o t m en tioned, exc lud ing  a ll questions w h ich  
m a y  arise between the  persons m en tioned  in te r  
se. L o o k in g  to  th e  p o s itio n  o f th e  ha rbo u r 
a u th o r ity  w ho were n o t lik e  a p r iv a te  tra d e r 
ca te ring  fo r  trade , b u t  were ob liged to  fu rn ish  
fa c ilit ie s , i t  is n o t a section w h ich  need cause 
surprise o r exc ite  a n x ie ty  to  re s tr ic t its  
ope ra tion .

F o r  these reasons th e ir  Lo rdsh ips are o f 
op in io n  th a t  th e  appeal fa lls  to  be dismissed and 
th e y  g ive no op in ion  as to  the  general questions 
raised. T h e y  w o u ld , however, w ish  to  rem ark  
th a t  as to  the  question  o f w h e the r the  R om an- 
D u tc h  la w  d iffe rs fro m  the  E ng lish  in  ho ld ing  
th a t  th e  Crown m ay  be lia b le  fo r  a to r t ,  inas
m uch as th e  m a tte r has o fte n  been m ooted and 
has been so lem n ly se ttled  b y  the  case o f the  
Colombo E lectric T ram w ay Com pany (sup.), and 
inasm uch as the  question in  Ceylon is a lways 
n o t o n ly  w h a t is R o m a n -D u tch  law , b u t how

fa r  has an y  p a r t  o f i t  been recognised in  Ceylon, 
th e y  w o u ld  requ ire  v e ry  c lear argum ents to  
induce them  to  reverse th e  C ourt o f Appea l 
on such a m a tte r.

T h e ir  Lo rdsh ips  w i l l  the re fore  h u m b ly  advise 
H is  M a jes ty  to  dism iss the  appeal w ith  costs.

A pp ea l dismissed.

S olic ito rs  fo r  th e  appe llan ts , W illia m  A .  
C rum p  and Son.

S olic ito rs fo r the  respondent, Burchells.

(Supreme Cfliitt of lubiaiturc.
COURT OF APPEAL.

J u ly  16, 17, 20, and N ov. 9, 1925.
(Before B a n k e s , Sc r u tto I j, and A t k in , L .J J -)
N e t h e r l a n d s  A m e r ic a n  St e a m  N a v ig a t io n
Co m p a n y  v . H .M . P r o c u r a to r -Ge n e r a l , (a)
A P P E A L FR O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

In d e m n ity  A ct— Seizuie o f neutra l vessel— De
tention— C la im  by owners fo r  compensation 
f o r  loss o f use o f vessel —  Prerogative r ig h t of 
the C iow n— J u ris d ic tio n  o f P rize  Court—  
In d e m n ity  A c t  1920 (10 &  11 Geo. 5, c. 48), 
ss. 2 (1) (b ), 3 (a).

B y  sect. 3 of the In d e m n ity  A c t 1920 (10 d: 11 
Geo. 5, c. 48) : “  N o th ing  in  the foregoing
p rov is ions o f th is  A c t sha ll— (a) affect or app ly  
to proceedings in  any prize  court as respects 
any m atter w ith in  the ju r is d ic tio n  o f the 
court.’’'’

E a r ly  in  October 1915 the steamship S., the owners 
o f which were neutrals, was on a voyage fro m  
Buenos A ire s  to Sweden w ith  a cargo o f maize, 
linseed, and bran. I n  the course o f that 
voyage she entered the Downs on the 15th Oct. 
where she was detained by H .M .  naval pa tro ls  
and searched so f a r  as i t  was possible to do so 
w ithou t discharging her cargo and bunkers. 
On the ‘Hath Oct. she was placed under an armed 
guard  and a p ilo t  and removed to the R oyal 
A lbe rt Dock and there thoroughly searched, her 
cargo fo r  that purpose being discharged. A fte r  
the search was completed, the cargo was re
loaded and on the 5th Dec. the vessel was 
allowed to resume her voyage. A  c la im  having 
been fo rm u la ted  by the owners under the 
In d e m n ity  A c t 1920 f o r  compensation fo r  the 
loss o f the use o f the vessel before the W ar 
Compensation Court,

H e ld, that the fac ts  am ounting to seizure or capture 
in  prize, the c la im  o f the neutra l owners fo r  
compensation was not w ith in  the ju r is d ic tio n  
o f the W ar Compensation Court, by reason of 
the prov is ions o f sect. 3 (a) o f the Indem nity! 
A c t 1920.

A p p e a l  b y  the  P rocu ra to r-G enera l fro m  the
decision o f the  W a r Com pensation C ourt upon

(a) Reported by E dw ar d  J. M. Ch a p l in , Esq,, Barrister-at- 
Law.
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a c la im  b y  n e u tra l owners fo r  com pensation fo r  
th e  de ten tio n  o f th e ir  vessel. The facts, w h ich  
are s u ffic ie n tly  sum m arised in  th e  headnote, 
appear fu l ly  fro m  th e ir  L o rdsh ips ’ ju dgm en ts .

The owners c la im ed 20,5001. fo r  fo rty -o n e  
days de ten tio n  a t 5001. a da y  unde r sect. 2, 
sub-sect. 1 (b), o f  th e  In d e m n ity  A c t  1920 on 
the  g ro un d  o f an  “  in te rfe rence  w ith  th e ir  
p ro p e rty  ”  b y  reason o f th e  exercise o f “ a 
p re roga tive  r ig h t  o f H is  M a je s ty ,”  or, in  the  
a lte rn a tiv e  o f a pow er o f search conferred b y  
reg. 51 o f th e  Defence o f th e  R ealm  R egu la 
tions.

In  h is answer th e  P rocu ra to r-G enera l to o k  
the  p re lim in a ry  o b je c tion  : (1) th a t  the  c la im  
was n o t cognisable b y  th e  W a r Com pensation 
C ourt, as i t  d id  n o t fa l l  w ith in  th e  prov is ions 
o f th e  In d e m n ity  A c t  ; and (2) th a t  th e  de
te n tio n  com pla ined o f was made in  the  exercise 
o f th e  be llige ren t r ig h t  o f v is i t  and search 
conferred h y  the  la w  o f na tions, and was 
the re fo re  exc lus ive ly  cognisable b y  a c o u rt o f 
p rize .

The W a r Com pensation C ourt decided th a t  
the  C row n’s dealings w ith  th e  Sornm elsdijk, a 
n e u tra l ship, was an exercise o f  th e  p re roga tive  
r ig h t  o f H is  M a jes ty , and th a t  th e  W a r Com 
pensa tion  C ourt was the re fo re  e n tit le d  to  con
sider a c la im  fo r  com pensation b y  th e  n e u tra l 
owners o f th a t  ship.

The In d e m n ity  A c t  1920 (10 &  11 Geo. 5, 
c. 48) p rov ides :

Sect. 2. (1) A n y  person no t being a subject o f 
a state which has been a t war w ith  H is Majesty 
during the war and not having been a subject of 
such a state w h ils t th a t state was so a t war w ith  
H is Majesty. . . .  (6) Who has otherwise
incurred or sustained any direct loss or damage 
bv reason o f interference w ith  his property or 
business in  the United K ingdom  through the 
exercise o r purported exercise, during the war, 
o f any prerogative rig h t o f H is Majesty or o f any 
power under any enactment relating to  the defence 
o f the realm, or any regulation or order made or 
purporting to  be made thereunder, shall be en
tit le d  to  payment or compensation in  respect of 
such loss or damage ; and such payment or com
pensation shall be assessed on the principles and by 
the tribuna l hereinafter mentioned, and the decisions 
o f th a t tribuna l shall be final. . . .

The Defence o f th e  R ea lm  (Conso lidated) 
R egu la tions 1914 p ro v id e  :

Reg. 51. The competent naval or m ilita ry  
au thority , or any person du ly  authorised by h im  
may, i f  he has reason to  suspect th a t any house, 
build ing, land, vehicle, vessel, a ircra ft or other 
premises or any things therein, are being or have 
been constructed, used or kept fo r any purpose 
or in  any way pre judicial to  the public safety or 
the defence o f the realm, or th a t an offence against 
these regulations is being or has been committed 
thereon or therein,enter, i f  need be by force, the house, 
build ing, land, vehicle, vessel, a ircraft, or premises 
a t any tim e o f the day or n ight, and examine, 
search and inspect the same or any pa rt thereof, 
and may seize anything found therein which he 
has reason to  suspect is being used or intended to 
be used fo r any such purpose as aforesaid.

The P rocu ra to r-G enera l appealed.

S ir Douglas Hogg, K .C . (A .-G .), S ir P a tr ic k  
Hastings, K .C ., and H o n . Geoffrey Lawrence,
K .C . fo r  th e  ap pe lla n t.

Le Quesne, K .C . and S ir Robert Aske  fo r  th e  
respondents. C u r adVm vu it.

R a n k e s , L .J .— T h is  appeal fro m  th e  W a r 
Com pensation C ourt raises an im p o r ta n t ques
t io n , and one w h ich , i f  decided in  th e  c la im an ts  
fa v o u r, w o u ld  have fa r-reach ing  effect. T he  
c la im  is th a t  th e  app lican ts , as th e  owners o f a 
n e u tra l vessel w h ic h  was searched and b ro u g h t 
to  L o n d o n  in  exercise o f th e  b e llige ren t r ig h t  
o f v is i t  and  search, have a r ig h t  un de r the  
In d e m n ity  A c t  1920 to  p re fe r a c la im  fo r  com 
pensa tion  before th e  W a r Com pensation C ourt. 
The P rocu ra to r-G enera l, as representing th e  
Crown, challenged th e  ju r is d ic tio n  o f th e  c o u rt. 
The c o u rt, w ith o u t com ing to  any decision on a 
v e ry  m a te ria l p o in t in  th e  case, ove rru le d  th e  
o b je c tion  to  th e  ju r is d ic tio n . The  P ro cu ra to r- 
General appeals.

There  is no d ispu te  a b o u t th e  fac ts , w h ich  
can be s ta ted  q u ite  s h o r t ly . E a r ly  in  th e  m o n th  
o f O c t. 1915 th e  respondents’ vessel, th e  
Som m elsdijk, was on a voyage fro m  Buenos 
A ires  to  H e ls ingborg  and M a lm o  w ith  a cargo o f 
m aize, linseed, and  b ra n . O n o r ab ou t th e  15 th  
O ct., w hen th e  veseel entered th e  D ow ns, she 
was de ta ined b y  H .M . na va l pa tro ls  and 
searched, as fa r  as i t  was possible to  do so 
w ith o u t d ischarg ing he r cargo and bunke rs . 
The  de te n tio n  in  th e  D ow ns con tinued  u n t i l  the  
25 th  O ct., w hen an arm ed gua rd  and a p i lo t  
were placed on boa rd , and orders were g iven 
th a t  th e  vessel was to  proceed to  Lo nd on , and 
the n , q u o tin g  th e  language o f th e  m aste r in  
p a r. 13 o f h is a ff id a v it,  “  The  sh ip  was take n  to  
Gravesend accom panied b y  a to rpedo  b o a t fro m  
th e  E d in b u rg h  Channel, and b ro u g h t to  an 
anchor a t G ravesend,”  and  fro m  Gravesend the  
vessel was ta ke n  up  in to  th e  R o y a l A lb e r t  
D o ck  and the re  th o ro u g h ly  searched, he r cargo 
fo r  th a t  purpose be ing discharged. A f te r  the  
search was com ple ted, th e  cargo was re loaded, 
and  u lt im a te ly  on th e  5 th  Dec., again q u o tin g  
th e  m aste r’s language, “  th e  sh ip  was a llow ed 
to  resume he r voyage.”  The c la im  as fo rm u 
la te d  b y  th e  owners was fo r  th e  loss o f th e  use 
o f th is  vessel fro m  th e  25 th  O ct. to  th e  6 th  Dec. 
1915— nam ely , fo r  fo rty -o n e  days a t 500/. per 
day. In  th e  ju d g m e n t o f th e  c o u rt, S ir F rancis  
T a y lo r  s ta ted  th a t  counsel fo r  b o th  pa rties  
concurred in  p resen ting  the  case as one in  w h ich  
th e  vessel had  been de ta ined in  the  Downs 
and b ro u g h t to  Lond on  in  exercise o f the  
be llige ren t r ig h t  o f v is i t  and search. The  case 
was 'so trea te d  in  the  argum ents before th is
c o u rt. . , .

T w o  v e ry  im p o rta n t questions were ra ised by 
these argum ents. The f irs t  was w h e the r v is i t  
and search was an exercise o f th e  p re rog a tive  
r ig h t  o f H is  M a je s ty  w ith in  th e  m eaning o f 
sect. 2, sub-sect. 1 (b), o f  th e  In d e m n ity  A c t  
1920. The second was w he the r th e  c la im  was 
one w ith in  th e  ju r is d ic tio n  o f th e  P rize  C o urt, 
and, i f  so, w h e the r i t  was n o t, b y  th e  te rm s o f
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th e  In d e m n ity  A c t,  exc luded fro m  th e  ju r is 
d ic t io n  o f  th e  W a r Com pensation C o urt. The 
c o u rt appears to  have considered th a t  th e y  had 
n o t su ffic ien t evidence before the m  to  enable 
th e m  to  decide th e  second o f these tw o  questions, 
and  as th e y  were a p p a re n tly  under th e  im p res 
sion th a t  counsel on b o th  sides agreed to  th a t  
course, th e y  reserved the  question  fo r  fu r th e r  
cons idera tion . W e are assured b y  counsel 
fo r  th e  P rocu ra to r-G enera l th a t  th e  c o u rt was 
unde r a m isapprehension as to  h is a tt itu d e , and 
th a t  he desired a decision on th e  evidence as i t  
s tood. Counsel fo r  the  c la im an ts  asks th a t  the  
m a tte r  should be re m itte d  to  th e  c o u rt fo r  th e ir  
decision. I  do n o t th in k  th a t  th is  c o u rt should 
ta k e  th a t  course i f  i t  is satisfied th a t  i t  has a ll 
th e  necessary evidence upon w h ich  to  come to  a 
decis ion. T o  do so w o u ld  m ere ly  be to  p u t  the  
pa rties  to  unnecessary expense. I  propose to  
rest m y  ju d g m e n t upon  the  v ie w  I  take  o f 
th e  second question . Sect. 3 (a) o f  th e  I n 
d e m n ity  A c t  deals expressly w ith  proceedings 
in  a p rize  c o u rt. I t  p rov ides th a t  “  N o th in g  
in  the  fo rego ing p rov is ions o f th is  A c t  sha ll (a) 
a ffec t o r a p p ly  to  proceedings in  a n y  prize 
c o u rt as respects an y  m a tte r  w ith in  th e  ju r is 
d ic t io n  o f  th e  c o u rt.”  I t  is argued fo r  the  
c la im an ts  th a t  th is  p ro v is io n  o n ly  applies to  
proceedings com m enced before the  passing o f 
th e  A c t.  I  do n o t so read th e  section. The 
A c t  is an A c t  to  re s tr ic t  th e  ta k in g  o f lega l 
proceedings. I t  assumes a ju r is d ic tio n  in  a 
c o u rt o f la w  to  e n te rta in  th e  proceedings i t  
refers to  b u t  fo r  the  in te rfe rence o f th e  Leg is
la tu re  ; and i t  uses the  expression “  proceedings ”  
in  reference to  fu tu re  proceedings as w e ll as to  
those a lrea dy  com m enced. The open ing words 
o f sect. 1, sub-sect. (1), m ake th is  clear. The 
p ro v is io n  is th a t  “  N o  ac tio n  o r o th e r legal 
proceedings w hatsoever . . sha ll be in 
s t itu te d  in  an y  c o u rt o f la w .”  I  see no reason 
w h y  th e  expression “  proceedings ”  in  sect. 3 
shou ld  n o t have the  same m eaning as in  sect. 1 ; 
indeed, I  see eve ry  reason w h y  th e y  should 
have the  same m eaning, and w h y  c la im s w ith in  
th e  ju r is d ic t io n  o f the  P rize  C ourt shou ld  be 
excluded fro m  th e  ope ra tion  o f the  In d e m n ity  
A c t.  T he  P rize  C ourt is a c o u rt specia lly  
co n s titu te d  to  ad m in is te r in te rn a tio n a lly  the  
ru les o f in te rn a tio n a l la w . These ru les recog
nise an e n tire ly  d iffe re n t s tandard  o f compensa
t io n  and o f re s p o n s ib ility  fro m  th a t  w h ich  is 
accepted b y  a c o u rt o f la w  using th a t  expression 
in  its  o rd in a ry  sense. I t  is fo r  th a t  reason th a t  
in  m a tte rs  in  w 'h ich th e  P rize  C o u rt has ju r is 
d ic tio n  its  ju r is d ic tio n  has a lw ays h ith e r to  been 
accepted as exclus ive . I t  w o u ld  indeed be a 
strange resu lt i f  in  m a tte rs  ove r w h ich  a P rize  
C o u rt u n d o u b te d ly  has ju r is d ic tio n  th a t  ju r is 
d ic tio n  shou ld  be ta ke n  aw ay and handed over 
to  a t r ib u n a l c o n s titu te d  ad hoc to  deal w ith  
questions a ris ing  o u t o f the  la te  w a r. I t  
w ou ld  be s t i l l  m ore strange i f  th a t  t r ib u n a l 
should have contem poraneous ju r is d ic tio n  w ith  
P rize  C o urt, in  w h ich  case e ith e r c o u rt cou ld  
have ju r is d ic t io n  to  aw ard  com pensation w h ich  
had  a lrea dy  been refused b y  th e  o th e r. I  en te r
ta in  no d o u b t th a t  the  W a r Com pensation

C ourt has no ju r is d ic tio n  to  deal w ith  any 
m a tte rs  w ith in  the  ju r is d ic tio n  o f the  P rize  
C ourt.

I  pass now  to  consider the  ju r is d ic tio n  o f th a t  
c o u rt, and I  w i l l  re fe r to  a passage fro m  the 
ju d g m e n t o f S ir Samuel E vans in  the  case o f 
The R oum anian  (13 A sp. M a r. L a w  Cas. 8, a t 
p . 11 ; 112L .T .R e p .  464, a t p .4 6 7 ; (1915) P .26 ) 
as co n ta in in g  a com prehensive s ta tem e n t on 
th a t  sub jec t. H e  says : “  B u t  the  ju r is d ic tio n  
and  exclus ive ju r is d ic tio n  o f th e  C o u rt o f 
A d m ira lty  in  p rize  was never doub ted . ‘ The 
na tu re  o f the  g round  o f th e  ac tio n— prize o r n o t 
prize— n o t o n ly  authorises th e  P rize  C ourt, b u t 
excludes th e  com m on la w  ’— L o rd  M ansfie ld  in 
L in d o  v . Rodney (2 D o ug l., 613, a t p . 615). 
These fun c tions  o f  th e  P rize  C o u rt have now 
been a llo tte d  to  th is  d iv is io n  o f th e  H ig h  C ourt, 
and contests between th e  various d iv is ions 
w o u ld  n o t now  occur. I t  was considered, how 
ever, th a t  th e  J u d ic a tu re  A cts  d id  n o t render 
unnecessary the  com m ission w h ich  had  been 
issued b y  th e  C rown a t the  beg inn ing  o f 
each w a r, and  acco rd ing ly  a com m ission 
was issued a t  the  be g inn ing  o f th is  w ar, 
in , I  th in k ,  th e  same op era tive  te rm s as 
th e  o ld  com m issions. B y  th is  com m ission the  
c o u rt is ‘ au thorised  and requ ired  to  take  cog
nisance o f and ju d ic ia l ly  to  proceed upon  a ll 
and a ll m anner o f captures, seizures, prizes and 
reprisals o f a ll ships, vessels and goods th a t 
are o r sha ll be take n , and to  hear and determ ine 
the  sa m e ; and accord ing to  th e  course o f 
A d m ira lty  and  th e  la w  o f na tions, and the 
s ta tu tes , rules and  regu la tions fo r  th e  tim e  
be ing in  force in  th a t  beha lf, to  ad judge and 
condem n a ll such ships, vessels, and goods as 
sha ll be long to  th e  G erm an E m p ire  o r the  
citizens o r subjects the reo f, o r to  an y  o the r 
persons in h a b it in g  w ith in  a n y  o f the  countries, 
te rr ito r ie s  o r dom in ions o f  the  said German 
E m p ire , w h ich  sha ll be b ro u g h t before you  fo r 
t r ia l  and condem nation .’ ”  The question  fo r 
decision in  the  present case is w he the r the 
m odern  prac tice  o f c a rry in g  o u t th e  r ig h t  o f 
v is i t  and search cons titu tes  a seizure w ith in  the 
m eaning o f the  com m ission. I n  the  absence o f 
a n y  a u th o r ity  to  th e  c o n tra ry  i t  w o u ld  seem 
th a t  th e  means adop ted unde r the  present 
prac tice  o f  c a rry in g  o u t a v is i t  and search 
w o u ld  a m p ly  ju s t i fy  a fin d in g  o f a seizure- 
W h a t m ore is w an ted  th a n  th e  fo rc ib le  de ten
t io n  o f a vessel, fo llow ed  b y  th e  p lac ing  o f an 
arm ed guard  on board  in  o rd e r to  com pel the 
c a rry in g  o u t o f orders th a t  th e  vessel is to  
proceed to  some nam ed p o r t,  and the re  to  
rem a in  u n t i l  a llow ed to  proceed ? O ppenheim  
(In te rn a tio n a l L a w , 3 rd  e d it.), in  dea ling  w ith  
th e  question  o f  search o f vessels, sect. 421, says 
th is  : “ B u t  since search can never take  place 
so th o ro u g h ly  on th e  sea as in  a ha rbo u r, i f  
m ay  be th a t,  a lth o u g h  search has disclosed no 
p ro o f to  bear o u t th e  suspic ion, grave suspicion 
s t i l l  rem ains. In  such cases she m ay  be seized 
and b ro u g h t in to  a p o r t  fo r  the  purpose o f 
be ing searched the re  as th o ro u g h ly  as possible- 
The cases w h ich  have come before th e  Prize 
C o u rt in  consequence o f seizures made d u rin g
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th e  la te  W a r appear to  have been m o s tly  cases 
where ac tio n  was take n  e ith e r under th e  O rder 
in  C ouncil o f  th e  11 th  M arch  1915, under 
w h ich  vessels m ig h t be requ ired  to  discharge 
goods a t a B r it is h  o r A ll ie d  p o r t,  o r unde r the  
o rder o f the  16 th  Feb. 1917, w h ich  authorises 
th e  b r in g in g  in  o f vessels fo r  exa m in a tion , and 
i f  necessary, fo r  a d ju d ic a tio n  before the  P rize 
C o u rt. The Stigstad  (14 Asp. M ar. L a w  Cas. 
388 ; 114 L .  T . R ep. 705 ; (1916) P . 123) and 
The Bernisse and The Elve  (15 Asp. M ar. L a w  
Cas. 167 ; 124 L .  T . R ep . 554 ; (1921) 1 A . C. 
458) are illu s tra t io n s  o f th is  class o f case. In  
b o th  cases th e  question  tu rn e d  upon  w hethe r 
th e  cond itions  g iv in g  th e  r ig h t  to  take  action  
under the  Orders in  Council ex is ted, b u t 1 
th in k  th a t  i t  appears to  have been assumed 
th a t  had  th e  b r in g in g  o f th e  vessels in to  p o r t 
fo r  th e  purpose o f search ta ke n  place under the  
general r ig h t  o f v is i t  and search, the  P rize 
C o u rt cou ld  un d o u b te d ly  have had  ju r is d ic tio n  
to  deal w ith  th e  c la im s. S ir A r th u r  Channell, 
in  The Berniase and The Elve, before the  
P r iv y  C ouncil, suggests th a t  the re  cou ld be 
l i t t le  d o u b t th a t  th e  P rize  C ourt cou ld  have 
ju r is d ic tio n  to  exonerate the  C rown fro m  
l ia b i l i t y  in  a case where reasonable ground 
exis ted  fo r  exercising the  r ig h t  o f search a t

The case o f The R oum anian (sup.) is m ore 
n e a rly  in  p o in t.  I n  th a t  case a B r it is h  vessel 
in  th e  e a rly  days o f A ug . 1914, and before the  
d e c la ra tion  o f w a r, was on a voyage to  H a m bu rg  
w ith  a cargo o f o il. I t  was suggested to  her 
owners th a t  in  th e  n a tio n a l in te re s t th e  vessel 
shou ld  be d iv e rte d  to  a p o r t  in  the  U n ite d  
K in g d o m , and th is  was done, and the  o il was 
d ischarged in to  tan ks  a t P urflee t. Proceedings 
were take n  in  the  P rize  C ourt fo r  condem na
t io n  o f th is  cargo. The G erm an owners 
ob jected  to  the  ju r is d ic tio n  on several grounds, 
and, am ongst others, th a t  no act was done 
m an ifes ting  the  in te n tio n  to  seize and re ta in  
the  p rize . The ac t re lied  upon  b y  the  C rown 
was th e  de live ry  o f a le tte r  b y  the Custom  House 
office r to  th e  cap ta in , in  w h ich  he in fo rm e d  h im  
th a t  th e  o il “ is p laced under de ten tion . 
On th is  p o in t L o rd  P a rke r (13 Asp. M ar. 
L a w  Cas., a t p . 210 ; 114 L .  T . R ep., a t p . 5) 
says th is  : “  I t  w i l l  be observed th a t  th e  le tte r  
g iv in g  no tice  o f th e  de ten tio n  o f th e  cargo d id  
n o t re fe r to  its  de ten tio n  as p rize , and i t  was 
acco rd ing ly  argued on be ha lf o f  the  appe llan ts 
th a t  the re  was no effectua l seizure as prize  
u n t i l  th e  w r i t  in  these proceedings was a ffixed 
to  th e  tan ks  con ta in ing  the  pe tro leum . I t  is 
c lear, however, th a t  th e  Custom  House is the  
p rope r a u th o r ity  to  seize o r de ta in , w ith  a 
v ie w  to  its  condem nation  as p rize , any enem y 
p ro p e rty  fou nd  in  a B r it is h  p o r t.  I t  is eq u a lly  
c lea r th a t  th e  le tte r  in  question was in te nd ed  
to  operate, and m us t have been understood b y  
a ll concerned as in tended  to  operate, as such 
a  seizure. N o  o th e r possible in te n tio n  was 
suggested. U n d e r these circum stances th e ir  
Lo rdsh ips  are o f op in ion  th a t  th e  cargo was 
e ffe c tu a lly  seized as prize  upon th e  d e live ry  o f 
th e  le tte r .”  These au th o ritie s  appear to  me to

a ffo rd  s trong  co n firm a tio n  o f the  v ie w  th a t  the  
ac tio n  o f the  na va l a u th o r ity  in  th e  present case 
am ounted to  a seizure w h ich  c lo thed  the  Prize 
C ourt w ith  a u th o r ity  to  e n te rta in  the  c la im  o f 
the  respondents to  th is  appeal. T h is  is suffi
c ie n t, in  m y  op in ion , to  dispose o f th e  appeal, 
and i t  is unnecessary to  express an y  op in ion  
upon  the  question  w he the r w ith in  the  m eaning 
o f sect. 2, sub-sect. (2), o f  the  In d e m n ity  A c t 
1920, th e  seizure o f the  vessel was an exercise 
o f the  p re roga tive  r ig h t  o f H is  M a jes ty .

In  th e  ju d g m e n t in  th e  c o u rt be low  stress is 
la id  upon  a passage fro m  a ju d g m e n t o f m ine 
in  Commercial and Estates Company o f Egypt \  . 
B oard  o f Trade  (132 L .  T . R ep. 516 ; (1925)
1 K .  B . 283). T do n o t th in k  th a t  a n y th in g  
th a t  I  said in  th a t  case has any rea l bearing 
upon the  p o in t w ith  w h ich  the  W a r Compensa
t io n  C o u rt was dealing . In  the  decision 
re ferred to  I  was dea ling  w ith  a case in  w h ich  
a c la im a n t’s p ro p e rty  had  been seized under 
th e  r ig h t  o f angary, a r ig h t  w h ich , to  use L o rd  
P a rke r’ s w ords, “  is genera lly  recognised as 
in v o lv in g  an ob lig a tio n  to  m ake fu l l  compensa
t io n .”  U n de r such circum stances the  question 
was w he the r the  c la im a n t’ s case fe ll w ith in  
sub-sect, (a) o r sub-sect. (b) o f sect. 2 ( ii i. )  o f 
the  In d e m n ity  A c t  1920— in  o th e r words, 
w he the r b u t  fo r  th is  A c t  the  c la im a n t w ou ld  
have had a legal r ig h t  to  com pensation, or 
w hethe r th e  c la im a n t Trad no such legal r ig h t.  
In  choosing between these tw o  a lte rna tives  i 
accepted th e  passage fro m  L o rd  A lve rs tone  s 
ju d g m e n t in  West R and Central Gold A lin in g  
Com pany L im ite d  v .  The K in g  (93 L .  T . R ep. 
207 ; (1905) 2 K .  B . 406) as m y  gu ide.

In  m y  o p in ion  th e  appeal succeeds, the  
decision o f th e  W a r Com pensation C ourt m ust 
be set aside, and a dec la ra tion  m ade th a t  th a t 
c o u rt has no ju r is d ic tio n  to  e n te rta in  the  c la im . 
The a p pe lla n t m us t have the  costs here and 
below .

Sc r u t t o n , L .J .— In  th is  case th e  W a r Com
pensation C o u rt has decided th a t  the  Crown s 
dea ling  d u rin g  the  G reat W a r w ith  a neu tra l 
sh ip , the  Som m plsijk, was an exercise o f the  
p re roga tive  r ig h t  o f H is  M a jes ty , and th a t  the  
W a r Com pensation C ourt was there fore  en
t i t le d  to  consider a c la im  fo r  com pensation by  
the  n e u tra l owners o f th a t  ship.

W h a t had happened to  th e  Som m elsd ijk  was 
agreed b y  counsel to  be th a t  in  exercise o f the 
be llige ren t r ig h t  o f search she had been detained 
in  th e  Dow ns, th e n  b ro u g h t to  Lond on  w ith  
an arm ed crew o f forces o f the  Crown on board 
and in  charge o f one o f H is  M a jes ty  s destroyers, 
the re  searched and u lt im a te ly  released.

I t  was com m on ground  th a t  before the  W ai 
the  be llige ren t r ig h t  o f search o f n e u tra l vessels 
was usu a lly  exercised a t sea, b u t  th a t  d u rin g  
the  W a r the  presence o f subm arines and the  
size o f m odern ships le d  to  an extension o f 
th a t  procedure b y  w h ich  the  n e u tra l sh ip  was 
b ro u g h t in to  p o r t  fo r  exa m in a tion , w ith o u t 
be ing necessarily b ro u g h t before the  P rize 
C ourt fo r  a d ju d ica tio n . O ppenheim  (pa r. 429) 
speaks o f cap tu re  o r seizure “  because grave
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suspicion demands a fu r th e r  in q u iry  w h ich  can 
o n ly  be carried  o u t in  a p o r t , ”  and (pa r. 184) 
th a t  “  seizure is effected b y  securing possession 
o f the  vessel th ro u g h  th e  cap to r sending an 
officer and some o f his ow n crew  on boa rd ,”  
and d ire c tin g  he r to  steer accord ing to  c a p to r’s 
orders. I  canno t d o u b t th a t  w h a t happened 
here was a “  seizure,”  th e  le g a lity  o f w h ich  
cou ld be inves tiga ted  in  th e  A d m ira lty  s it t in g  
in  P rize , w h ich  also w o u ld  deal w ith  an y  c la im  
fo r  com pensation fo r  undue de lay in  seizure 
and exa m in a tion . The P resident in fo rm ed  us 
th a t  such m a tte rs  had been fre q u e n tly  de a lt 
w ith  b y  the  A d m ira lty  s it t in g  in  P rize , and 
we were supp lied  w ith  a l is t  o f  cases sup po rting  
his v ie w . The P res iden t’ s ju d g m e n t in  The
F . J .  L ism an  (L lo y d ’s L is t ,  a t  p . 462), on the  
19 th  N o v . 1919, says : “  W ro n g fu l de ten tion  
m ay  g ive  cause fo r  an aw ard  o f damages b y  
the  P rize  C ourt, and a n y  w ro n g fu l o r vexa tious 
ac t in  th e  course o f the  exercise o f be llige ren t 
r ig h ts  o f seizure o r de ten tio n  m ay  g ive  cause 
fo r  such an aw ard .”  Sect. 52 o f th e  N a v a l 
P rize  A c t  1864, refers an y  p e t it io n  o f r ig h t  
a ris ing  o u t o f the  exercise o f an y  be llige ren t 
r ig h t  on be ha lf o f  the  C rown to  th e  A d m ira lty .  
The A d m ira lty  had before the  In d e m n ity  A c t 
exclusive ju r is d ic tio n  in  questions o f prize  
depending n o t “  on the  lo c a lity ,  b u t  the  na tu re  
o f the  question, w h ich  is such as is n o t to  be 
tr ie d  b y  an y  ru les o f the  com m on law , b u t  b y  
a m ore general law , w h ich  is the  la w  o f na tion s .”  
P er Lee, C .J., in  K e y  and H ubbard  v . Pearse, 
as reported  in  Le Caux v . Eden  (1 D ough, a t 
p . 608). A lso : “  The Judge o f the  A d m ira lty  
was judge  o f th e  damages and costs, as w e ll 
as o f the  p r in c ip a l m a tte r .”  See per Lee, C .J., 
in  Rous v . Hassard, as repo rted  b y  L o rd  
M ansfie ld  in  L iv ing s ton  and Welch v . M a c 
kenzie, c ited  in  Le Caux v . Eden  (1 D ough, a t 
p . 603) ; see also per A shu rs t, J ., in  Sm art v . 
W o lff (3 T erm  R ep. 343). The c o u rt o n ly  
gave com pensation fo r  unreasonable and u n 
ju s tifia b le  de lay.

I f  th is  was the  po s ition  before th e  In d e m n ity  
A c t, d id  th a t  A c t, whose t i t le  s ta ted  th a t  i t  was 
to  re s tr ic t the  ta k in g  o f legal proceedings and to  
“  p ro v id e  in  ce rta in  cases remedies in  s u b s titu 
t io n  th e re fo r,”  a ffect the  h ith e r to  exclusive 
ju r is d ic tio n  o f the  A d m ira lty  o r a lte r  the  rem edy 
fo r  acts done in  pursuance o f be llige ren t r ig h ts  ? 
I  th in k  sect. 3 shows i t  d id  n o t. “  N o th in g  in  
the  foregoing p rov is ions o f th is  A c t  sha ll (a) 
a ffec t o r a p p ly  to  proceedings in  an y  prize  
c o u rt as respects an y  m a tte r  w ith in  th e  ju r is 
d ic tio n  o f the  c o u rt.”  C learly  sect. 1 o f  the  
A c t  w o u ld  n o t p re ve n t proceedings in  a p rize  
cou rt, and I  f in d  i t  im possib le to  suppose th a t  
sect. 2 was in tended  to  g ive  an a lte rn a tiv e  and 
d iffe re n t rem edy fo r  m a tte rs  p resum ab ly  o n ly  
cognisable in  the  P rize  C ourt, in  v ie w  o f the  
prov is ions o f sect. 3. The W a r Com pensation 
C ourt appears to  have th o u g h t th a t  counsel 
had agreed to  postpone th e  question  w hethe r 
the  m a tte r  in  d ispu te  was w ith in  th e  ju r is d ic tio n  
o f the  P rize  C ourt, b u t  counsel fo r  the  Crown, 
re fe rrin g  to  the  sho rthand  notes, s ta te  th a t  
th is  was a m isapprehension.

In  m y  v ie w  the  A d m ira lty  in  P rize  had 
exclusive ju r is d ic tio n  in  th is  m a tte r, and even 
i f  seizure o f n e u tra l p ro p e rty  fo r  exam ina tion  
in  t im e  o f w a r is, as aga inst th e  n e u tra l, p a r t  o f 
the  K in g ’s p re roga tive , cla im s fo r  com pensation 
fo r  exercise o f th a t  p a r t  o f the  p re roga tive  are 
n o t conferred on th e  W a r Com pensation C ourt 
b y  the  A c t.  The A c t  was passed im m e d ia te ly  
a fte r  th e  case o f De Keyset's Royal Hotel 
L im ite d  v . The K in g  (122 L .  T . R ep. 691 ;
(1920) A . C. 508) had exam ined th e  p re rogative  
r ig h t  o f th e  C row n to  seize th e  goods o f a 
sub ject w ith o u t m a k in g  com pensation, and 
nega tived i t  w hen com pensation was made- 
I t  was th is  p o r tio n  o f th e  p re roga tive  th a t  the 
In d e m n ity  A c t  was dea ling  w ith .

I t  becomes, there fore , in  m y  v iew , unneces
sary  to  exam ine w hethe r, as against a ne u tra l 
on th e  h igh  seas, the  S tate, in  d e ta in ing  his 
goods fo r  search, does so b y  “  the  p re rogative  
r ig h t  o f H is  M a je s ty .”  B u t  I  d o u b t w hether 
the  te rm  “  p re roga tive  r ig h t  ”  has an y  ap
p l ic a b il ity  to  such a case. As against an enem y> 
o r a n e u tra l supposed to  be assisting an enemy» 
m ak ing  w a r seems to  me n o t a question  ot 
“  r ig h t  ”  b u t  o f “  fo rce .”  W hen the  State 
captures an enem y ship o r k il ls  an enemy 
sub ject i t  does n o t seem to  me to  be exercising 
a “  r ig h t  ”  a t a ll ; and tho ugh , i f  you  ask who, 
on b e ha lf o f  th e  State, can decide to  capture 
o r k i l l ,  th e  answer m ay  be “  H is  M a jes ty  by 
his p re roga tive  can b in d  the  S tate in  th is  
m a tte r,”  th is  does n o t g ive  H is  M a jes ty  any 
“  p re rog a tive  r ig h t  ”  over be lligerents ° r 
n e u tra ls . T h is  is th e  v ie w  take n  b y  W a rrin g to n ,
L .J .  in  th e  case o f Re E x-C zar o f B u lga ria  s 
Property  (123 L .  T . R ep. 661, a t p . 667 ; (1921) 
1 Ch. 107, a t p . 139) : “  I  m ay  p o in t o u t th a t 
p re roga tive  p ro p e rly  describes the  pow er and 
a u th o r ity  o f th e  K in g  in  re la tio n  to  his own 
subjects, and n o t r ig h ts  vested in  h im  )n 
re la tio n  to  persons ow ing  no allegiance to 
h im ,”  and I  th in k  b y  L o rd  P arke r, in  The 
Zam ora  (13 Asp. M ar. L a w  Cas., a t p . 332; 
114 L .  T . R ep. 626, a t p . 629 ; (1916) 2 A . p-> 
a t p . 92), where he says : “  A n  exercise
o f th e  p re roga tive  canno t impose legal ob liga 
t io n  on anyone ou ts ide  th e  K in g ’s dom in ions 
w ho is n o t the  K in g ’s sub jec t.”  H ow ever, t t  
is n o t necessary, in  m y  v ie w , to  a tte m p t the 
th o rn y  ta s k  o f de fin ing  th e  p re roga tive , except 
to  say th a t  i t  is n o t in  th e  Ind em n ity  
A c t  in tended  to  cover be llige ren t acts 
h ith e r to  o n ly  cognisable in  th e  P rize  C ourt, • 
a t  a ll.

I t  o n ly  rem ains to  m en tion  the  case ot 
Commercial and Estates Com pany o f E gyp t v ' 
B oard  o f Trade (sup.) on w h ic h  th e  W a r Com
pensa tion  CcAirt re ly . I t  is perhaps enough t t  
say th a t  the  question o f prize  cou rts , o r w he the r 
com pensation fo r  th e  r ig h t  o f anga ry  cou ld  be 
ob ta in ed  in  a prize c o u rt, o r th e  effect o f the 
In d e m n ity  A c t  on prize  c o u rt proceedings was 
never m en tioned  o r discussed a t a ll. The 
decision there fore  does n o t b in d  us in  th is  case, 
where th e  effect o f th e  In d e m n ity  A c t on p t'i*e 
c o u rt proceedings is d ire c t ly  raised. B u t as 
I  th in k  the  headnote o f th a t  com p lica ted  case
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in  th e  L a w  R eports  is n o t accurate as fa r  as 
I  am concerned, I  say a w o rd  a b o u t i t .  The 
goods in  th a t  case were un d o u b te d ly  professedly 
seized under the  Defence o f the  R ea lm  R egu la
tions  ; the  r ig h t  o f anga ry  was never m en
tion ed  u n t i l  a fte r  w r i t .  I  to o k  th e  v iew  
(p . 289), and I  th in k  Rankes, L .J .  agreed 
(p. 280), th a t  the  W a r C ourt had  ju r is d ic tio n , 
fo r  the re  was a seizure p u rp o rtin g  to  be under 
a reg u la tion . A tk in ,  L .J .  (p . 297) a p pa ren tly  
d iffe red  on the  g round  th a t  i t  was im m a te ria l 
th a t  the  seizure p u rp o rte d  to  be under a 
regu la tion , i f  th e  reg u la tion  was u ltra  vires.
I  th o u g h t (p . 287) th a t  th is  was ju s t  the  case 
where th e  In d e m n ity  A c t  was w anted . B u t 
Bankes, L .J .  and I  d iffe red  as to  w he the r a 
c la im  fo r  damages came w ith in  the  p rinc ip le  
fo r  pa vm en t o f p rice  on com pensation in  sect. 2
(2) (L ), and Bankes, L .J .  h o ld in g  i t  d id  n o t, 
w e n t on to  f in d  “  a legal r ig h t  fo r  compensa
t io n  ”  unde r sect. 2 (2) ( ii i . )  in  th e  r ig h t  o f 
angary . I  do n o t th in k ,  as sta ted  in  the  head- 
note, I  dissented fro m  th e  p ropos itions th a t  the  
regu la tions d id  n o t a p p ly  to  a seizure o f goods 
o f a n e u tra l b ro u g h t in to  th e  c o u n try  against 
his w i l l ,  o r th a t  th e  re q u is itio n  was ju s tifia b le  
in  exercise o f a p re roga tive  r ig h t  o f anga ry  ; 
in  th e  v ie w  I  to o k  I  d id  n o t f in d  i t  necessary 
to  express an y  op in ion  on the m  (see p . 289). 
The c o u rt d id  d iffe r on the  question w hethe r 
the  A c t p ro v id e d  one measure o f com pensation, 
and one o n ly , fo r a seizure p u rp o rtin g  to  be 
under regu la tions, tho ugh  in  fa c t n o t ju s tifia b le . 
B u t ,  as I  have said, the  effect o f the  A c t  on 
th e  P rize  C ourt was never m entioned o r de te r
m ined  ; and the  decision does n o t, there fore, 
a ffect the  present case.

In  m y  o p in ion  the  appeal should be allowed, 
and ju d g m e n t entered fo r  th e  Crown on the  
c la im , w ith  costs here and below .

A t k in , L .J .— I  agree w ith  the  o th e r members 
o f th e  c o u rt th a t  th e  c la im  o f the  n e u tra l 
owners fo r  com pensation was n o t w ith in  the  
ju r is d ic tio n  o f the  W a r Com pensation C ourt 
because i t  was a m a tte r w ith in  the  ju r is d ic tio n  
o f the  P rize  C o urt. See In d e m n ity  A c t  1920
(3) (a). T he  ju r is d ic tio n  in  p rize  has been 
sta ted to  be founded upon an o rig in a l cap ture .
I  am  n o t sure th a t  even th is  p ro po s ition  is n o t 
too  w id e ly  s ta ted . F o r exam ple, I  f in d  in  
S to ry  on P rize  Courts (E d . P ra t t ,  1854, p . 31) :
“  T hou gh  a mere m a ritim e  to r t  unconnected 
w ith  cap ture  ju re  be lli m ay be cognisable b y  a 
C ourt o f Com m on La w , y e t i t  is c le a rly  estab
lished th a t  a ll captures ju re  be lli and a ll to r ts  
connected th e re w ith  are exc lus ive ly  cognisable 
in  th e  P rize  C o u rt.”  I t  m ay  w e ll be th a t  a 
c la im  fo r  in ju r y  to  goods o r to  person made 
against a person exercis ing a be llige ren t r ig h t  
o f  search on th e  h ig h  seas, th o u g h  ne ithe r 
vessel n o r goods were ever b ro u g h t in , m ig h t 
be he ld  to  be exc lus ive ly  cognisable in  the  
P rize  C o urt. Good reasons cou ld  be adduced 
w h y  i t  should. B u t  assum ing th a t  the re  m ust 
be a cap tu re  as a co n d itio n  precedent to  ju r is 
d ic tio n  in  p rize , i t  appears to  me th a t  the  I 
fo rc ib le  b r in g in g  in  o f a vessel unde r an arm ed I

guard  fo r  purposes o f search am ounts to  such a 
cap tu re . I f  the re  were an im m ed ia te  in te n tio n  
a t th e  com m encem ent o f th e  ope ra tion  to  b r in g  
th e  vessel in  fo r  a d ju d ica tio n , the re  w ou ld  be 
an obvious cap ture , and, in  m y  op in ion , i t  makes 
no difference th a t  the  present in te n tio n  is to  
b r in g  he r in  fo r  search, w ith  th e  fu r th e r  in te n 
t io n  th a t  i f  the  search resu lts in  a p a rtic u la r 
w a y  to  have th e  vessel o r goods ad jud ica ted . 
I t  canno t be doub ted  th a t  th e  prac tice  o f the  
P rize  C o u rt in  th is  c o u n try  has been to  ac t on 
th is  v ie w . I  have no d o u b t m yse lf th a t  in  
p rope r circum stances th e  owners o f a vessel 
o r goods so b ro u g h t in  fo r  search alleg ing 
unreasonable de lay m ay  a p p ly  to  the  P rize 
C o u rt fo r  re lie f, and th a t  the  P rize  C ourt has 
ju r is d ic tio n  in  such a case to  o rder release ; 
and fu r th e r  has ju r is d ic tio n  to  aw ard  com 
pensa tion i f  th e  ship has been b ro u g h t in  fo r  
search unreasonably o r o therw ise in  th e  course 
o f th e  search has been trea te d  unreasonably. 
I t  w o u ld  be rem arkab le  i f  th e  resu lt were 
otherw ise, fo r  in  the  absence o f dom estic 
le g is la tio n  in  th e  be llige ren t c o u n try  the 
n e u tra l ow ner w o u ld  appa ren tly  be w ith o u t 
rem edy.

I t  is unnecessary in  th is  v ie w  to  consider the  
question w he the r th e  ac t o f b r in g in g  in  fo r  
search and de ten tio n  w ith in  th e  rea lm  w ould , 
a p a rt fro m  th e  te rm s o f sect. 3 (a), be said to  be 
th e  exercise o r p u rp o rte d  exercise o f any 
p re roga tive  r ig h t  o f H is  M a jes ty . I  need o n ly  
say th a t  b y  o u r la w  the  Sovereign declares 
w a r and wages w a r and does so b y  th e  p re 
roga tive , and thEft i f  acts done b y  m embers o f 
the  na va l and m il i ta ry  forces o f the  Crown as 
be llige ren t acts are n o t covered b y  th e  In d e m 
n ity  A c t  b o th  as to  p ro te c tio n  against proceed
ings and the  g ra n tin g  o f com pensation, the  A c t 
w o u ld  appear to  lose m uch o f its  va lue . I t  
m ust be rem em bered th a t  under sect. 2 (b) the  
r ig h t  o f com pensation is lim ite d  to  in terfe rence 
w ith  p ro p e rty  o r business in  th e  U n ite d  K in g 
dom  . I n  th e  v ie w  th a t  I  have ta ke n  i t  dees n o t 
seem to  me to  be necessary to  discuss the 
angary  case : Commercial and Estates Company 
o f E gyp t v . Board o f Trade (sup.).

I  agree th a t  th e  appeal should be allow ed 
and the  c la im  dism issed w ith  costs here and 
be low . A ppea l allowed.

S olic ito rs  fo r  the  ap pe lla n t, The Treasury  
S olic ito r.

S olic ito rs  fo r  th e  respondents, Botterell and 
Roche.
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Ct . o f  A p p .] P r o c to r , G a r r a t t , M a r s t o n  L i m . v . Oa k w in  St e a m s h ip  Co . L i m . [C t . o f  A p p -

Wednesday, Dec. 2, 1925.
(B efo re  B a n k e s , W a r r in g t o n , and 

Sc r u t t o n , L .J J .)
P r o c t o r , G a r r a t t , M a r s t o n  L im it e d  v .  

Oa k w in  St e a m s h ip  Co m p a n y  L im it e d , (a)
o n  a p p e a l  f r o m  t h e  k in g ’s b e n c h  d iv is io n .

Charter-party— Orders as to p o rt o f discharge to 
be given to sh ip  a fter a rr iv a l at po rt o f ca ll—  
O bligation o f ship to w a it f o r  orders at p o rt o f 
call.

B y  a charter-party dated the 26 th June  1924 the 
cla im ants chartered a steamer to bring a cargo 
o f wheat and (or) maize and (or) rye f ro m  the 
R iver P la te. The charter-party p ro v id e d : 
“  (4) That being so loaded the steamer shall 
w ith  a ll convenient speed proceed to S t. V incent 
(Cape Verde) or Las Palm as o r Teneriffe  
(C anary Is lands) or M ad e ira  or D aka r, at the 
master's option, fo r  orders to discharge at a 
safe p o rt in  the U n ited K in gd om  or on the 
Continent . . . (22) Orders as to po rt of 
discharge are to be given to the master w ith in  
twenty-four hours after receipt by consignees o f 
master's telegraphic report to consignees o f his  
a rr iv a l at the po rt o f call . . .”  The
steamer le ft Rosario w ith  a cargo o f maize on 
the 2nd J u ly  1924, and arrived at S t. V incent 
at 2.40 p.m . on Saturday, the 2nd A ug . 
About tw enty-four hours before a rr iv in g  at 
St. V incent the master sent a wireless message 
to the charterers in  London saying that he was 
nearing St. V incent, and on a rr iv a l there he 
cabled to them that the ship had arrived and  
was aw a iting  orders. Owing to the fa c t that 
M onday, the 4,th A ug ., was a B ank H o lid a y  
the cable d id  not reach the charterers u n t il 
Tuesday, the 5th A ug . The steamer left 
St. V incent at 8 p.m . on the 2nd A ug . fo r  Las  
Palm as, where she arrived  on the 7th A ug ., the 
master having arranged that any message 
which m ight come fo r  him, should be fo rw arded  
to the ship by wireless fro m  St. V incent. On 
the 6th A ug . the charterers sold the cargo as 
“  shipped in  good condition pe r steamship W . 
arrived St. V in cen t." On the 14ith A ug . the 
purchasers having learned that the sh ip  was not 
at S t. V incent aw a iting  orders, refused to 
accept the cargo except at a reduction o f 
3021. 4s. 8d. fro m  the contract p rice . The 
charterers claimed th is  sum fro m  the owners 
as damages fo r  breach o f contract in  not 
w a iting  at S t. V incen t u n t il they received 
orders as to po rt o f discharge, or, a lte rnative ly  
in  not w a iting  fo r  a reasonable tim e a fte r the 
exp ira tion  o f tw enty-four hours.

The owners contended that the master was not 
obliged to w a it at S t. V incen t after the exp ira 
tion  o f tw enty-four hours o r at a ll, provided  
that before leaving he had made arrangements 
to have orders fo rw arded  to h im  by wireless, and  
that the damages in  any case were too remote.

The um p ire  held that the owners were not liable  
to the charterers by reason o f the fa c t that the 
steamer d id  not w a it at S t. V incen t. Upon a 
case stated fo r  the op in io n  o f the court,

( a )  Reported by Edward J. M .  Chaplin, Esq., Barrister-at- 
Law.

H eld , i t  was a necessary im p lic a tio n  fro m  the 
terms o f the charter-party that the vessel should 
rem a in  at S t. V incen t tw en ty-four hours, and at 
least a reasonable tim e thereafter in  order to 
give the consignees tim e to give the necessary 
orders as to discharge. I n  the circumstances 
the shipowners were therefore g u ilty  o f breach of 
contract, and the charterers were entitled to  
succeed.

Decision of Roche, J .  (an te , p. 526 ; 133 L . T -  
Rep. 633) affirmed.

A p p e a l  b y  th e  shipowners fro m  the  decision o f 
Roche, J ., repo rted  ante, p . 526 ; 133 L .  T . Rep- 
633, upon  an aw ard  in  th e  fo rm  o f a special 
case s ta ted  b y  the  um p ire , M r. S tu a rt Bevan,
K .C ., fo r  th e  op in io n  o f th e  cou rt.

B y  a c h a rte r-p a rty , da ted the  26 th  June 
1924, th e  owners, th e  O akw in  S team ship Com
p a ny  L im ite d , charte red th e ir  steam ship , the 
Watsness, to  the  charterers, P ro c to r, G a rra tt, 
M ars ton  L im ite d , R osario . T he  m a tte r  in  
d ispu te  in  th e  a rb itra t io n  was the  charte rers ’̂  
c la im  fo r  damages in  respect o f th e  fa ilu re  o f 
th e  m aster o f the  steam ship to  w a it,  a fte r  
a r r iv a l a t S t. V in c e n t (the  p o r t  o f ca ll), f ° r  
orders fro m  th e  charterers as to  p o r t  o f d is
charge, and in  sa iling  fro m  S t. V in c e n t before 
rece iv ing  such orders. The m a te ria l clauses o f 
th e  c h a rte r-p a rty  were :

(2) T h a t the  steamer . . . shall proceed
as ordered b y  the charterers to  the  underm entioned 
po rts  o r places, and there receive fro m  them  a fu ll 
and complete cargo o f wheat and (or) maize, and 
(or) rye.

(4) T ha t, being so loaded, the  steamer shall 
w ith  a ll reasonable speed proceed to  St. V incen t 
(Cape Verde) o r Las Palmas, o r Teneriffe  (Canary 
Is lands), o r M adeira, o r D akar, a t the m aster’s 
op tion  fo r  orders (unless these be g iven to  h im  by 
charterers on signing b ills  o f lad ing), to  discharge 
a t a safe p o rt in  the  U n ite d  K ingdom  o r on the 
C ontinent w ith in  certa in  named lim its .

(22) Orders as to  p o rt o f discharge are to  be 
given to  the  m aster w ith in  tw e n ty -fo u r hours a fte r 
rece ip t b y  consignees o f m aster’s te legraph ic report 
to  consignees . . .  o f his a rr iv a l a t the p o rt o f 
ca ll, and fo r any de ten tion  w a itin g  fo r orders a fte r 
the aforesaid tw e n ty -fo u r hours the  charterers or 
th e ir  agents shall pay to  the steamer 30s. s te rling  per 
hour. The m aster shall g ive w r itte n  notice to  the 
charterers before signing fin a l b ills  o f lading, 
w hether he w il l  ca ll a t St. V incen t, Las Palmas, 
Teneriffe, M adeira o r D a ka r fo r  orders. Should 
cable com m unica tion  w ith  the  p o rt o f ca ll be 
in te rru p ted  steamer shall proceed to  L isbon, 
Queenstown, o r F a lm o u th  a t the m aste r’s op tion  for 
orders, and the  m aster is to  advise charterers 
agent o f his a rr iv a l a t the p o rt o f call.

The c h a rte r-p a rty  con ta ined  the  usual excep
tion s  clause.

The steam er le f t  R osario  un de r the  charter- 
p a r ty  on the  2nd J u ly  1924 w ith  a cargo ot 
m aize. Before the  sh ip  le f t  the  m aster o ra lly  
in fo rm ed  one o f th e  managers in  th e  charterers 
office th a t  th e  sh ip  w o u ld  be ca llin g  a t St- 
V in c e n t and p ro b a b ly  a t  Las Palm as. 
p o in t arose between th e  pa rties  as to  th e  service 
o f a w r it te n  no tice  b y  the  m aste r unde r c lause 
22 o f th e  c h a rte r-p a rty , and th e  a rb itra tion-
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proceeded upon th e  fo o tin g  th a t  such w r it te n  
no tice  should be take n  as ha v in g  ' been 
g iven .

The fin a l b i l l  o f  la d in g  signed a t R osario  
com m enced as fo llow s : “  Shipped on boa rd  the  
Watsness now  ly in g  in  th e  p o r t  o f R osario  and 
bound fo r  orders to  S t. V in c e n t. . . .”

The steam er a rr iv e d  a t S t. V in c e n t on the  
2nd A ug . 1924 a t 2.40 p .m .

Before le av in g  R osario  th e  charte rers had 
g iven th e  m aste r a w r it te n  no tice  in s tru c tin g  
h im  on a r r iv a l a t p o r t  o f ca ll to  a p p ly  to  them  
a t 87, Leadenha ll-s tree t, L o n d o n , fo r  in s tru c 
tion s .

A b o u t tw e n ty -fo u r  hours before the  steam er’s 
a rr iv a l a t  S t. V in c e n t he r m aste r had  sent 
a w ireless message to  th e  charte rers a t th e ir  
Lond on  address, ad v is in g  the m  th a t  th e  ship 
was proceeding to  S t. V in c e n t w a it in g  fo r  
orders.

On S a tu rday , th e  2nd A ug . 1924, a fte r  a r r iv a l 
a t S t. V in ce n t, th e  m aste r cabled to  the  
charte rers a t th e ir  Lo nd on  office : “  Watsness 
a rr iv e d  ; a w a itin g  orders.”  T h is  cable was 
received b y  the  charte rers a t 9 a .m . on M onday, 
th e  4 th  A ug . 1924, a B a n k  H o lid a y .

B y  a c o n tra c t in  w r it in g ,  da ted th e  6 th  A ug . 
1924, th e  charte rers sold th e  cargo as “  shipped 
in  good c o n d itio n  pe r s team ship Watsness, 
a rr iv e d  S t. V in c e n t,”  to  Messrs. W W liam H . 
P irn , ju n . ,  and Co. L im ite d , and on the  same 
da y  cabled to  the  m aste r a t S t. V in c e n t to  
proceed to  B ilb a o  to  discharge. M eanw hile , 
however, th e  steam er had w a ite d  a t  S t. V in c e n t 
u n t i l  8 p .m . on th e  2nd A ug ., w hen she le ft ,  the  
m aste r h a v in g  in s tru c te d  h is  agents th a t  i f  any 
message should come th ro u g h  fo r  h im  th e y  
were to  tra n s m it i t  to  h im  b y  w ireless. The 
steam er a rr iv e d  a t Las Palm as a t  2.30 p .m . 
on th e  7 th  A ug ., and on a r r iv a l the re  th e  m aster 
rece ived th e  cha rte rers ’ orders to  proceed to  
B ilb a o , fo rw a rde d  b y  his agents fro m  S t. 
V in c e n t b y  wireless.

On th e  14 th  A ug . 1924 Messrs. P irn  and Co. 
L im ite d , th e  buyers, ha v in g  learned th a t  the  
steam er was n o t a t the  da te  o f th e ir  co n tra c t 
a w a itin g  orders a t S t. V in ce n t, refused to  
accept th e  cargo upon  th a t  g round , and the  
m a rk e t be ing dow n th e  m a tte r was subsequently 
com prom ised b y  the  charte rers, and Messrs. 
P irn , b y  th e  la t te r  accepting th e  cargo w ith  a 
deduction  o f 3021. 4s. 8d. fro m  the  co n tra c t 
p rice .

I t  was contended on b e h a lf o f  the  cha r
terers :

(а) T h a t unde r th e  p rov is ions o f the  cha rte r- 
p a r ty  i t  was th e  d u ty  o f the  m aste r to  w a it  a t 
S t. V in c e n t u n t i l  he rece ived orders as to  
p o r t  o f discharge o r a lte rn a tiv e ly  to  w a it  fo r  
a reasonable t im e  a fte r  th e  e x p ira tio n  o f 
tw e n ty -fo u r  hours.

(б) T h a t th e  le a v in g  S t. V in c e n t w ith o u t 
such orders and before th e  e x p ira tio n  o f 
tw e n ty -fo u r  hours co n s titu te d  a breach o f the  
c h a rte r-p a rty .

(c) T h a t b y  reason o f such breach the  
charte rers had suffered damage and special 
damage in  th e  said sum  o f 3021. 4s. 8d.

V o l . X V I . ,  N . S.

I t  was contended on b e h a lf o f th e  
owners :

(a) T h a t th e y  had  c o m m itte d  no breach o f  
th e  said c h a rte r-p a rty .

(b) T h a t the  m aste r was un de r no o b lig a tio n  
to  w a it  a t  S t. V in c e n t (1) a f te r  th e  e x p ira tio n  
o f tw e n ty -fo u r  hours, o r (2) a t  a ll,  p ro v id e d  th a t  
be fore le av in g  he had m ade e ffec tive  a rrange
m ents to  have his orders fo rw a rde d  to  h im  b y  
w ireless.

(c) T h a t th e  charterers were unde r no 
l ia b i l i t y  to  Messrs. P irn  under th e ir  c o n tra c t 
fo r  sale.

(d) T h a t in  an y  case the  damages c la im ed 
were to o  rem ote and were irrecove rab le .

T he  u m p ire  fo u n d  as a fa c t th a t  i f  th e  
charte rers were unde r an y  l ia b i l i t y  a t a ll to  
Messrs. P im  such com prom ise was a reasonable 
and p ro pe r one fo r  th e  charte rers to  m ake . 
H e  also fo u n d  th a t  i f  the re  was a breach o f the  
c h a rte r-p a rty  b y  th e  owners th e  damages to  
w h ich  th e  charte rers w o u ld  be e n tit le d  b y  reason 
o f such breach, i f  an y , w o u ld  (sub je c t to  th e ir  
be ing recoverable in  la w  as n o t be ing to o  
rem ote) be th e  sum  o f 3021. 4s. 8d. so p a id  b y  
the  charte rers to  Messrs. P im . S ub jec t to  
th e  o p in io n  o f th e  c o u rt, how ever, he aw arded 
th a t  th e  owners were unde r no l ia b i l i t y  to  th e  
charte rers b y  reason o f th e  fa c t th a t  th e  
steam er le f t  S t. V in c e n t in  th e  c ircum stances 
above set o u t.

Roche, J .  he ld  th a t  i t  was an im p lie d  te rm  
o f th e  c h a rte r-p a rty  th a t  the  sh ip  shou ld  w a it  
a t  S t. V in c e n t fo r  tw e n ty -fo u r  hours and a 
reasonable t im e  th e re a fte r. I n  v ie w  o f th e  
fa c t th a t  she a rr iv e d  on th e  2nd A u g . and th a t  
the  4 th  A ug . was a B a n k  H o lid a y , she should 
have w a ite d  u n t i l  a t  least th e  6 th  A ug . T he  
charte rers had b ro ken  th e ir  c o n tra c t w i th  the  
purchasers o f th e  cargo, and th e  damages th e y  
had to  p a y  b y  w a y  o f  re d u c tio n  fro m  the  
c o n tra c t p rice  were n o t to o  rem ote . T he  
charte rers were the re fo re  e n t it le d  to  th e  
damages c la im ed.

The shipowners appealed.
C. R . D u n lop , K .C . and I I .  L .  H o lm an  fo r  th e  

appe llan ts .
A . R . K ennedy, K .C . and  V a n  Breda  fo r  th e  

respondents.
B a n k e s , L .J .— T h is  is an appeal fro m  a 

decision o f Roche, J ., w ho to o k  a d iffe re n t v ie w  
o f th e  r ig h ts  o f th e  pa rties  fro m  th a t  ta ke n  b y  
th e  learned a rb it ra to r  to  w hom  th e  m a tte r  was 
re ferred. The m a tte r  arose o u t o f a d ispu te  
between th e  charterers and the  shipowners, and 
the  f ir s t  question we have to  decide is w h e th e r 
o r n o t the  shipowners were g u ilty  o f a breach 
o f th e  c h a rte r-p a rty , and i f  so, w h e the r th e  
damages c la im ed against the m  are recoverable 
in  la w . The learned judge  to o k  the  v ie w  
th a t  the  charterers were ju s tif ie d  in  th e ir  
c o m p la in t, and also as to  the  a m o un t o f th e ir  
c la im .

The facts necessary fo r  th e  decision m a y  be 
sta ted  ve ry  s h o rtly . I t  was p ro v id e d  b y  th e  
c h a rte r-p a rty  th a t  the  vessel shou ld  proceed to  a 
lo ad ing  place in  the  R iv e r  P arana , and the re

H  H  H  PI
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load  a fu l l  and com ple te cargo o f w h ea t o r 
m aize o r rye , and th e n  proceed to  a p o r t  o f ca ll 
fo r  orders. T he  vessel a rr iv e d  a t S t. V in c e n t on 
S a tu rday , th e  2nd A ug . a t 2.40 p .m ., and I  should 
th in k  i t  was v e ry  lik e ly  th a t  th e  m aste r a n t i
c ip a ted  th a t  some t im e  m ig h t elapse before he 
w o u ld  receive orders, because i t  was the  S a tu r
day im m e d ia te ly  preced ing th e  B a n k  H o lid a y , so 
th a t  S unday and  th e  B a n k  H o lid a y  w o u ld  be 
the  tw o  days succeeding th e  da y  o f h is a r r iv a l 
a t  S t. V in c e n t. H ow eve r, w h a te ve r h is m o tiv e  
m a y  have been, w h a t he in  fa c t d id  was th is  : 
H e  le f t  S t. V in c e n t w ith o u t rece iv ing  any 
orders a t  8 p .m . on th e  same day, h a v in g  in 
s tru c te d  h is agents to  tra n s m it to  h im  b y  wireless 
an y  orders th e y  m ig h t receive fro m  the  
cha rte re rs . The cable w h ic h  he had sent to  the  
charte rers a t th e ir  L o n d o n  address upon his 
a r r iv a l a t  S t. V in c e n t was n o t de live red  u n t i l  
M onday, w h ic h  was a B a n k  H o lid a y , a t 9 a .m ., 
and  n e ith e r th e  charte rers n o r th e  consignees 
appear to  have take n  an y  ac tio n  u n t i l  the  
fo llo w in g  W ednesday, th e  6 th  A ug . B y  a 
c o n tra c t th e  charte rers sold th e  cargo on th a t  
da y  “  sh ipped in  good c o n d itio n , pe r steam ship 
Watsness, a rr iv e d  S t. V in c e n t.”  A f te r  se lling 
th e  cargo, orders were sent to  th e  vessel to  
proceed to  B ilb a o  to  discharge. These orders 
were rece ived a t S t. V in ce n t, and tra n s m itte d  
to  th e  vessel b y  wireless, and th e y  appear to  
have been rece ived a t  Las Palm as on th e  7 th  
A ug ., when the  buyers ascerta ined th a t  the  
vessel was n o t a t  S t. V in c e n t a t th e  da te  when 
th e y  purchased th e  cargo. T h e y  refused to  be 
bound b y  th e  co n tra c t. A c c o rd in g ly  th e y  
rep ud ia ted  i t  upon  th e  g round  th a t  the re  had 
been a breach o f a co n d itio n  o f th e  c o n tra c t. One 
m a te ria l question  the re fo re  w h ic h  arises in  th is  
case w ith  reference to  th e  c o n s tru c tio n  o f th a t  
c o n tra c t is w h e the r i t  was a c o n d itio n  o f the  
c o n tra c t th a t  the  vessel was a t S t. V in c e n t a t 
th e  t im e  th e  c o n tra c t was m ade and  was in  a 
p o s itio n  to  receive orders fro m  th e  buyers o f 
th e  cargo as to  th e  vessel’s p lace o f discharge. 
In  m y  op in io n  th e  co n s tru c tio n  o f th is  c o n tra c t 
is  p e rfe c tly  p la in  upon  th is  p o in t, because unless 
i t  is to  be read as a co n tra c t em body ing  a 
c o n d itio n  th a t  th e  vessel is a t  S t. V in c e n t and 
in  a po s itio n  the re  to  receive orders unde r the  
c h a rte r-p a rty , the re  is no p ro v is io n  fo r  the  
vessel rece iv ing  orders to  proceed anyw here 
because, as was po in te d  o u t in  th e  course o f the 
a rgum en t, th e  sale co n tra c t unde r th e  head ing 
o f “  d e s tin a tio n  ”  p rov ides fo r  the  u lt im a te  
de s tina tion  and discharge o f th e  vessel, and also 
spec ifica lly  p rov ides fo r  S t. V in c e n t as be ing 
the  p o r t  o f ca ll a t  w h ich  orders sha ll be g iven . 
In  m y  op in ion , the re fo re , upon  the  con s tru c tion  
o f  th a t  co n tra c t, i t  is p la in  th a t  i t  was a con
d it io n  o f  th e  c o n tra c t th a t  th e  vessel should 
be a t S t. V in c e n t so as to  be able to  receive 
orders and  n o t be ing so, th e  buyers were ju s tif ie d  
in  re fus ing  to  c a rry  o u t the  co n tra c t. On th is  
p a r t  o f the  case I  th in k  b o th  th e  a rb it ra to r  and 
the  learned ju dg e  to o k  th e  r ig h t  v ie w . B u t 
the n  i t  is said th a t  the  com prom ise entered 
in to  between th e  buyers and sellers in  reference 
to  th e  breach o f c o n tra c t was a reasonable one.

I  agree. I  th in k  the  com prom ise was, in  o rder 
to  a v o id  th e  expenses o f l i t ig a t io n ,  a reasonable 
one fro m  the  p o in t o f v ie w  o f damages.

B u t  now  comes th e  m a in  question to  be 
decided, and th a t  is as to  w h e the r o r n o t the 
shipowners had  c o m m itte d  a breach o f the 
c h a rte r-p a rty . S ta ted s h o r tly  th e  a rgum ent 
p u t  fo rw a rd  on be ha lf o f  the  appe llan ts  comes 
to  th is  : th a t  the re  m a y  be in tro d u ce d  in to  a 
c o n tra c t w h ich  p rov ides th a t  com m unica tions 
sha ll be made to  th e  sh ipow ner w h ile  in  p o rt, 
an im p lie d  co n d itio n  th a t  he m ay  a t his 
o p tio n  s u b s titu te  w ireless messages w h ile  a t sea 
a fte r  le av in g  th e  p o r t  o f ca ll.

I t  requires a v e ry  special co n tra c t to  ju s t i fy  
such an im p lic a tio n  be ing m ade, and I  do n o t 
f in d  a n y th in g  in  th is  co n tra c t w h ich  ju s tifie s  
me in  m ak in g  such an im p lic a tio n . In  m y  
o p in ion  th e  m eaning o f th e  c o n tra c t is qu ite  
p la in , i t  p rov ides b y  clause 22 fo r  w h a t I  m ay 
ca ll an o ld-fash ioned m e thod  o f com m un ica ting  
w ith  a vessel in  p o r t.  T h a t clause provides 
as fo llow s : “  O rders as to  p o r t o f discharge 
are to  be g iven  to  the  m aste r w ith in  tw e n ty -fo u r 
hours a fte r  rece ip t b y  consignees o f m aste r’s 
te leg raph ic  re p o rt to  consignees . . .  o f 
h is a r r iv a l a t th e  p o r t  o f ca ll and fo r  any de ten
t io n  w a it in g  fo r  orders a fte r  th e  aforesaid 
tw e n ty -fo u r  hours the  charterers o r th e ir  agents 
sha ll pa y  to  the  steam er 30s. s te r lin g  per hou r. 
The m aste r sha ll g ive  w r itte n  no tice  to  the 
charte rers before s ign ing fin a l b ills  o f la d in g  
w h e the r he w i l l  ca ll a t S t. V in ce n t, & c ., fo r 
orders. Should cable com m u n ica tion  w ith  the 
p o r t o f  ca ll be in te rru p te d , steam er shall 
proceed to  L isbo n , Q ueenstown, o r F a lm o u th , a t 
the  m aste r’s o p tio n , fo r  orders, and the  m aster 
is to  advise cha rte re rs ’ agent o f his a rr iv a l a t 
the  p o r t  o f c a ll.”  In  m y  op in io n  th e  cons truc
t io n  o f th a t  clause is p la in . F irs t  o f a ll, the 
m aste r m us t a rr iv e  a t th e  p o r t  o f ca ll and, hav ing  
a rr iv e d  the re  he m us t be in  a p o s itio n  to  receive 
orders w h ich  are to  be g iven  to  h im . I t  seems 
to  me to  be im possib le  to  suggest th a t  he m ay 
leave th a t  p o r t  and proceed in  th e  d ire c tio n  in  
w h ich  he th in k s  he w i l l  p ro b a b ly  be ordered to  
go and receive w ireless com m unica tions en 
route. T he  o b lig a tio n  o f a m aste r w ith  reference 
to  proceeding to  a p o r t  fo r  orders and rem a in ing  
the re  fo r  orders is v e ry  c le a rly  s ta ted  m 
Sieveking  v . M aass  (6 E . &  B . 670) to  w h ich  
S c ru tto n , L .J .  has ca lled m y  a tte n tio n . There 
the  c h a rte r-p a rty  p ro v id e d  th a t  the  vessel 
shou ld  proceed to  a nam ed p o r t  fo r  orders, b u t 
the re  was no p ro v is io n  as to  th e  vessel rem a in ing 
a t th a t  p o r t  fo r  an y  p a r tic u la r  t im e  o r o f any 
r ig h t  o f the  charte rers to  g ive  orders w ith in  a 
specified tim e . A ll th a t  was p ro v id e d  was th a t 
th e  m aste r was to  proceed to  a p o r t  fo r  orders. 
The question  the re fo re  was fo r  how  long a 
pe riod  was he bound to  rem ain the re  fo r  orders, 
and w h a t were his r ig h ts  i f  a f te r  w a it in g  a 
reasonable tim e  no orders a rr iv e d  ? The 
decision o f the  c o u rt o f f irs t  instance w h ich  was 
a ffirm ed b y  th e  E xchequer Cham ber was th a t 
the  d u ty  o f th e  m aste r was to  w a it  n o t an 
in d e fin ite  t im e , b u t  o n ly  a reasonable tim e , ana 
a fte r  the  lapse o f a reasonable tim e  fo r the
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rece ip t o f orders, he was ju s tif ie d , in  the  absence 
o f orders, in  ta k in g  th e  cargo to  a place nam ed 
in  th e  c h a rte r-p a rty . In  the  present case the  
c h a rte r-p a rty  p rov ides th a t  “  orders as to  p o r t  
o f discharge are to  be g iven  to  th e  m aster 
w ith in  tw e n ty -fo u r  hours a fte r  rece ip t b y  
consignees o f m aste r’s te leg raph ic  re p o rt to  
consignees . . .  o f  h is a rr iv a l a t the  p o r t  
o f c a ll.”  I n  m y  o p in ion  those w ords c le a rly  
im p ly  th a t  th e  m aste r is to  rem a in  tw e n ty -fo u r  
hours a t least, in  o rd e r to  g ive  th e  consignees 
tim e  to  g ive  h im  th e  orders th e y  are e n tit le d  
to  g ive , and  I  th in k  Roche, J .  was q u ite  r ig h t  
in  saying th a t  th e  sh ip  should rem a in  tw e n ty - 
fo u r hours and a t least a reasonable t im e  th e re 
a fte r . In  these circum stances w h a t happened 
here was a c lear breach b y  th e  m aste r o f h is  
o b lig a tio n  unde r th e  c h a rte r-p a rty , because n o t 
o n ly  d id  he n o t w a it  fo r  tw e n ty -fo u r  hours, h u t  
he h a rd ly  w a ite d  a t a ll ; he w a ite d  a few  hours 
and th e n  sailed aw ay.

I n  m y  op in ion , the re fo re , the re  was a breach 
o f th e  c h a rte r-p a rty  and th e  learned judge  was 
ju s tif ie d  in  saying th a t  a t  th e  t im e  th e  consignees 
d id  in  fa c t g ive  orders, w h ic h  was on th e  
W ednesday— a reasonable t im e  a fte r  th e  e x 
p ira t io n  o f the  consignees’ rece iv ing  th e  m aste r’s 
te leg raph ic  re p o rt ha d  n o t elapsed. On b o th  
grounds, the re fo re , I  th in k ,  th e  charte rers are 
e n tit le d  to  succeed and th e  appeal m u s t be 
dism issed.

W a r r in g t o n , L .J .— I  agree, and fo r  the  
same reasons.

Sc r u t t o n , L .J .— I  agree, and I  o n ly  desire 
to  add a few  w ords o f m y  ow n, because, 
a lth o u g h  in  m y  experience th e  com m ercia l 
p rac tice  in  th is  m a tte r  has been w e ll understood 
and u n ifo rm , I  do n o t th in k  th a t  p rac tice  has 
g o t in to  th e  reports .

W hen  a cha rte re r charte rs a sh ip  to  c a rry  
an e n tire  cargo, he v e ry  fre q u e n tly  in te nd s  to  
sell th a t  cargo w h ile  i t  is  a flo a t, and i t  is 
ob v io u s ly  m ore conven ien t fo r  h im , fro m  a 
com m ercia l p o in t o f v ie w , th a t  he shou ld  he 
able to  a lte r  its  de s tina tion  accord ing to  the  
place where i t  is  and  thu s  be able, w h ile  the  
vessel is  on  h e r voyage, to  f ix  he r u lt im a te  
p o r t  o f d ischarge. F o r  th a t  reason the re  has 
been, fo r  a t least seventy years, a v e ry  usual 
p ro v is io n  in  cha rte r-pa rties  th a t  a vessel be ing 
loaded, i f  she has n o t a lready received orders 
where to  go, sha ll ca ll a t  a p o r t  o f ca ll fo r  
orders w h ich , in  m y  experience, has a lw ays 
been unders tood to  m ean th a t  she m u s t go to  
th a t  p o r t,  and w a it  the re  fo r  a reasonable tim e  
fo r  orders. I  am  s ta rtle d  to  hear i t  suggested 
th a t  a vessel m a y  go to  a p o r t,  leave her 
address the re  and  de pa rt, and  t r u s t  to  le tte rs  
be ing fo rw a rde d . T h is  seems to  me to  be 
a m ost unbusiness-like suggestion. I t  adds 
a second r is k  o f com m u n ica tion  to  th e  r is k  
o f th e  f irs t  com m u n ica tion  to  th e  p o r t  o f 
ca ll. W hen  Sieveking  v . M aass  was decided, 
seven ty  years ago, th e  usua l fo rm  o f c h a rte r 
was fo r  th e  vessel to  proceed to  a p o r t  o f ca ll 
fo r  orders, and th e  question  to  be decided 
in  th a t  case was w h a t was to  happen i f  the

vessel w a ite d  a t th e  p o r t  o f ca ll and no 
orders came. L o rd  Cam pbell, C .J., whose 
decision was a ffirm ed b y  th e  E xche qu er 
Cham ber, had  said th a t  w hen th e  m aste r had 
w a ite d  fo r  orders a reasonable t im e  he m u s t 
take  some fu r th e r  steps— a m a tte r  w h ic h  is 
n o t m a te ria l in  th e  present case— b u t th e  
courts  the re  c le a rly  trea te d  i t  as be ing th e  d u ty  
o f th e  sh ip  to  proceed to  th e  p o r t  o f  ca ll and 
w a it  the re  fo r  a reasonable t im e  fo r  th e  
orders w h ich  th e  charte rers had  unde rtaken  
to  send.

Since th a t  da y  com m ercia l p rac tice  has 
e labora ted  th e  clause. I t  u s u a lly  imposes a 
d u ty  upon  th e  sh ip  to  com m unica te  w ith  th e  
charte rers as soon as th e  p o r t  o f c a ll has been 
reached. Sometimes, as in  th e  present case, 
an o b lig a tio n  is im posed upon th e  charte rers 
to  g ive  orders w ith in  a specified t im e  a fte r  th e  
rece ip t o f th e  cable in fo rm in g  th e m  th a t  th e  
vessel has a rr iv e d  a t  th e  p o r t  o f ca ll fo r  o rd e rs , 
and  n o t in fre q u e n tly  the re  is th is  fu r th e r  
p ro v is io n  th a t  i f  orders are n o t g iven  w ith in  a 
specified tim e , dem urrage o r damages sha ll be 
pa id  fo r  th e  d e te n tio n  o f th e  sh ip  a fte r  th e  
e x p ira tio n  o f  th e  t im e . Speaking fro m  m y  
ow n experience th e  clause has never con ta ined  
an express p ro v is io n  th a t  th e  vessel is  to  w a it ,  
because th a t  is ta k e n  fo r  g ra n ted  in  th e  same 
w a y  as is  th e  o rd in a ry  o b lig a tio n  to  d ischarge 
and  lo ad  th e  sh ip  in  a ce rta in  t im e . I f  th e  
vessel is  n o t d ischarged o r loaded w ith in  a 
ce rta in  t im e , th e  c o n tra c t is b ro ken , b u t  i f  th e  
clause is fo llow e d  b y  a dem urrage clause th e  
vessel is  bound to  w a it  fo r  th e  dem urrage 
days to  exp ire  o r a reasonable t im e , and 
a lth o u g h  th e  clause does n o t expressly b in d  
th e  vessel to  w a it,  m y  v ie w  is th a t  th is  has been 
the  com m ercia l p rac tice  fo r  yea rs . I  agree, th e re 
fore , w ith  the  v ie w  expressed b y  Roche, J .  th a t  
th e  expression “  p o r t  o f ca ll fo r  orders ”  means 
“  a place fo r  the  rece ip t o f orders in  regard to  th e  
p o r t  o f d ischarge,”  and b y  necessary im p lic a tio n  
th e  ch a rte r obliges th e  shipowners to  keep th e ir  
vessel a t th e  p o r t  o f ca ll fo r  tw e n ty -fo u r  hours  
and a t an y  ra te  fo r  a reasonable t im e  a fte r  th a t .  
I n  th e  w ords o f a l iv in g  a u th o r, where I  th in k  
th e  la w  is c o rre c tly  s ta ted , and  to  th e  same e ffec t 
as th e  s ta tem e n t o f Roche, J . : “  W here th e  
vessel is cha rte red  to  proceed to  a p o r t  as 
ordered th e  m aste r is bound  to  w a it  a reasonable 
tim e  fo r  such orders.”  As com p le ting  th e  f irs t  
p o in t in  th is  case, I  o u g h t to  s ta te  th a t ,  
a lth o u g h  th e  charte rers d id  n o t send a cable 
w ith in  th e  tw e n ty -fo u r  hours specified b y  th e  
ch a rte r fo r  th e  vessel to  w a it,  th e y  sent one 
w ith in  a b o u t tw e n ty -fo u r  hours a fte r  th e  
e x p ira tio n  o f  th a t  pe riod , and I  e n tire ly  agree 
w ith  Roche, J .  th a t  th a t  came w ith in  th e  
reasonable t im e  d u rin g  w h ich  th e  vessel was 
com pelled to  w a it ,  and th e  sh ip  the re fo re  
b roke  th e  co n tra c t em bodied in  th e  cha rte r- 
p a r ty .

N o w  th e  second p o in t is  th is . U p o n  rece ip t 
o f th e  cable fro m  th e  sh ip  n o t ify in g  he r a r r iv a l 
a t S t. V in c e n t, th e  charte rers so ld  th e  cargo 
upon  a c o n tra c t o f sale c o n ta in in g  th e  s ta te 
m e n t “  A r r iv e d  S t. V in c e n t,”  w h ic h  I  have n o
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d o u b t means “  a rr iv e d  and a t S t. V in c e n t,”  
and  n o t “  a rr iv e d  and gone aw ay, leav ing  
an address.”  The  s ta tem e n t “  A r r iv e d  St. 
V in c e n t ”  was a v e ry  m a te ria l m a tte r fo r  the  
buyers because th e y  w an ted  to  kn o w  where to  
g ive  orders as to  p o r t  o f discharge. I f  “  a rr ived  
S t. V in c e n t ”  means “  a rr iv e d  and a t S t. 
V in c e n t,”  the  vessel was in  fa c t n o t a t S t. 
V in c e n t and had to  be located somewhere else. 
In c id e n ta lly ,  I  m a y  say th a t  I  do n o t kn o w  how 
th e  vessel was ju s tif ie d  in  proceeding to  Las 
Palm as ; the re  seems to  be no a u th o r ity  in  
th e  c h a rte r-p a rty  fo r  he r go ing the re . The 
buyers, no d o u b t assisted b y  the  fa ll in  m a rke t 
prices and  pleased to  d iscover some reason fo r  
a v o id in g  th e  co n tra c t, said to  th e  charte rers : 
“ Y o u  have b ro ken  the  c o n d itio n  p recedent,”  
b u t  be ing cha ritab le , as buyers a lw ays are, th e y  
added : “  In  these circum stances we are
prepared to  w a ive  th a t  co n d itio n  p ro v id ed  you  
agree to  accept a lo w e r p rice ,”  and the  tra n s 
a c tio n  w e n t th ro u g h  on these lines.

The charte rers th e n  said to  the  shipowners : 
“  H a v in g  m ade a se ttle m e n t w ith  o u r buyers 
on te rm s w h ich  the  a rb it ra to r  has he ld  to  be 
reasonable we c la im  th e  deduction  made from  
th e  co n tra c t p rice  as damages fo r  y o u r breach 
o f  th e  c h a rte r-p a rty  in  n o t w a it in g  a t S t. 
V in c e n t fo r  a reasonable tim e  a fte r  the  tw e n ty - 
fo u r  hours specified b y  the  ch a rte r.”  A lth o u g h  
th is  is a l i t t le  pu zz lin g  a t f irs t  s ig h t, i t  seems to  
be ju s tif ie d  in  th is  w ay. The p o r t  o f ca ll fo r  
orders be ing p ro v id e d  in  o rder to  enable the  
charte rers to  sell th e  cargo a flo a t i t  m u s t be 
in  th e  con te m p la tio n  o f th e  shipowners th a t  
th e  de te n tio n  o f th e  sh ip  a t th e  p o r t o f ca ll fo r  
orders m a y  a ffec t a co n tra c t made b y  the  
charte rers fo r  th e  sale o f th e  cargo, and th a t  
th e  charterers are the re fo re  e n t it le d  to  re ly  
upon th is  te rm  o f the  c o n tra c t be ing fu lf il le d , 
so th a t  when th e  shipowners say th a t  th e ir  
vessel is a t  S t. V in c e n t the  charte rers áre 
e n t it le d  to  assume th a t  the  vessel w i l l  rem a in  
the re  fo r  the  t im e  i t  ou gh t to  rem a in  the re  
unde r the  te rm s o f th e  c h a rte r-p a rty  and th a t  
th e  shipowners w i l l  pe rfo rm  the  co n tra c t and 
n o t b reak i t .  I f  the n  the  charte rers, re ly in g  on 
th e  co n tra c t, have s ta ted  a fa c t in  th e ir  co n tra c t 
w ith  the  buyers w h ich  subsequently  tu rn s  o u t 
to  be u n tru e  because th e  shipowners have 
b roken  the  c o n tra c t th e y  (the  charte rers) m ay 
say to  th e  shipowners : “  The damages we have 
to  p a y  b y  reason o f the  s ta tem e n t we made 
re ly in g  upon  y o u r pe rfo rm in g  the  c o n tra c t, 
fo llo w  as the  re s u lt o f  y o u r  breach o f the  
c o n tra c t.”  I  had some d if f ic u lty  in  seeing how 
th e  buyers cou ld  recover m ore th a n  n o m in a l 
damages, because I  do n o t kno w  w h a t th e  
n a tu re  o f th e  c la im  was. I t  appears to  me to  
be a question  o f fa c t as to  w h ich  I  am  precluded 
b y  the  find ings o f the  learned a rb it ra to r  who, 
i f  I  m a y  say so w ith  respect to  h im , knows a 
g re a t deal a b o u t con trac ts  o f  sale. I n  these 
c ircum stances, a lth o u g h  I  have some d o u b t 
as to  w h a t w o u ld  have happened i f  I  had been 
th e  a rb it ra to r ,  I  canno t see m y  w a y  to  in te r 
fere w ith  the  learned a rb it ra to r ’s find ings o f 
fa c t.

[K .B .

F o r  these reasons I  th in k  R oche’s ju d g m e n t 
was correct and th is  appeal m us t be dism issed.

A pp ea l dismissed.

S o lic ito rs  fo r  th e  appe llan ts , H olm an, 
F enw ick, and W illa n .

S o lic ito rs  fo r  the  respondents, Richards  and 
B utle r.
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Jun e  9, 10, 11, 12, 15, 16, 17, 18, 19, 23, 21, 25, 
26, 29, 30, J u ly  1, 2, 3, 6, and  13, 1925.

(Before G r e e r , J.)
B a n c o  d e  B a r c e l o n a  a n d  o t h e r s  v . U n io n  

M a r in e  I n s u r a n c e  Co m p a n y  L im it e d , (a)

Insurance (M a r in e )— C argo— T ota l loss —  
S cuttling  o f sh ip— Onus o f p ro o f.

The p la in t if fs ,  a S panish bank, cla im ed to 
recover, under a p o licy  o f m arine  insurance, 
f o r  the tota l loss o f a qu an tity  o f cloth sent by 
them fro m  Barcelona to Galatz in  R um an ia . 
The sh ip  on w h ich the cloth -was carried  sank 
•when near the coast o f S a rd in ia  and both ship  
and cargo were to ta lly  lost. On a c la im  under 
the po licy ,

H e ld , on the evidence, that the c la im  fa ile d , 
because the sh ip  on which the cargo o f cloth was 
carried  was scuttled w ith  the connivance o f the 
oivners and some o f those responsible fo r  the 
management o f the p la in t i f f  bank. 

A p p lic a tio n  o f the rules w ith  regard to onus of 
p ro o f in  cuscs where ships are scuttled d is 
cussed.

A c t io n  tr ie d  b y  Greer, J .
T he  p la in t if fs , the  B a n k  o f Barce lona, cla im ed 

to  recover unde r a p o lic y  o f m arine  insurance 
fo r  th e  to ta l loss o f a cargo o f c lo th  on a voyage 
fro m  B arce lona to  a p o r t  in  R u m an ia . The 
fac ts  are fu l ly  s ta ted  in  the  ju d g m e n t.

S ir John S im on, K .C ., C. T . Le Quesne, K .C ., 
and R . F .  H a yw ard  fo r  the  p la in t if fs .

W . N . Raeburn, K .C ., A . T . M il le r ,  K .C .,
S. L . Porter, K .C ., and D a v id  Davies  fo r  the 
defendants.

J u ly  13, 1925.— G r e e r , J . read the  fo llow ing  
ju d g m e n t : I n  th is  case the  B a n k  o f Barce lona 
arc the  p la in t if fs , and the  U n io n  M arine 
Insurance C om pany L im ite d  are the  defendants. 
The  ac tio n  is b ro u g h t on a p o lic y  o f m arine  
insurance da ted  the  3 rd  Dee. 1920, against 
the  defendants, w ho subscribed fo r  14,505/.. 
expressed to  be upon 2867 bales o f woollen 
c lo th  va lued  a t 373,021/., on th e  steamer 
Cruz  a t and fro m  B arce lona to  G ala tz. The 
p la in t if fs  say th a t  d u r in g  th e  n ig h t o f the  
2 8 th -2 9 th  N o v . 1920, the  said goods, w h ile 
on the  said voyage, were to ta l ly  lo s t b y  perils  
insured aga inst. B y  p a rticu la rs  th e y  say th a t 
the  pe rils  insured aga inst were perils  o f the  sea,

( a )  Reported by T. \ \ \  Morgan’, Esq,, Banister-ut-I-a'^*
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o r, a lte rn a tiv e ly , b a rra try .  The defendants 
deny  th a t  th e  loss was caused b y  pe rils  insured 
aga inst, and th e y  also say a lte rn a tiv e ly  th a t  
th e  loss, i f  any, was a ttr ib u ta b le  to  th e  w ilfu l 
m isconduct o f the  p la in t if fs  in  p ro cu rin g  and (or) 
con n iv in g  a t the  casting  aw ay o f th e  Cruz w h ile  
laden w ith  the  said goods.

A t  th e  t r ia l  the  p la in t if fs ’ c la im  was based 
so le ly on a loss b y  pe rils  o f the  sea. There has 
been some appa ren t d ifference o f o p in ion  on the  
p ro pe r a p p lica tio n  o f the  rules re la tin g  to  onus 
o f  p ro o f to  cases lik e  th e  present. I t  seems 
desirable , the re fo re , th a t  I  should s ta te  a t the  
ou tse t w h a t I  conceive to  be th e  re leva n t rules 
o f  la w  th a t  have to  be app lied  in  dec id ing 
issues such as are here ra ised b y  th e  p leadings. 
I t  is in d isp u ta b le  th a t  m arine  insurance cases 
a ffo rd  no excep tion  to  th e  general ru le  th a t  be
fore a p la in t if f  can become e n tit le d  to  ju d g m e n t 
he m us t p rove  h is case, th a t  is to  say, he m us t 
estab lish  h is cause o f ac tion  to  th e  reasonable 
sa tis fa c tion  o f th e  t r ib u n a l.  The s in k ing  o f a 
sh ip  b v  th e  w ilfu l a c t o f the  sh ip ’ s officers is n o t 
a p e r il o f th e  sea, th o u g h  i t  m a y  be b a r ra try  i f  
i t  be done aga inst th e  wishes o f th e  owners : 
(see Samuel and Co. v . Dum as, ante, p. 305 ; 130
L .  T . R ep. 771 ; (1924) A . C. 431 ; especia lly per 
L o rd  Cave, L .C ., and per L o rd  F in la y ). L o rd  
Cave : “ O n th is  v ie w  the  expression ‘ perds o f the  
sea,’ w h ile  i t  m ay  w e ll in c lude  a loss b y  acci
de n ta l co llis ion  o r neg ligen t n a v ig a tio n , canno t 
ex te nd  to  a w i lfu l and de libe ra te  th ro w in g  
aw ay o f a sh ip  b y  those in  charge o f her ; and 
L o rd  F in la y  says : “  T he  sea w a te r canno t in  a 
case o f s c u tt lin g  be regarded as th e  cause o f the  
loss. T he  cause was the  fra u d u le n t ac t w h ich  
a d m itte d  i t  in to  th e  sh ip  ”  ; and “  T he  possi
b i l i t y  o f s c u tt lin g  is n o t a p e ril o f  th e  sea ; i t  is 
a p e ril o f th e  w ickedness o f m an , and w o u ld  
have to  be m en tioned  expressly in  th e  p o lic y , 
lik e  b a r ra try  o r p ira tes, in  o rder th a t  th e  assured 
should recover fro m  th e  u n d e rw rite r  in  respect 
o f  i t .  I f  th e  s c u tt lin g  is ca rried  o u t b y  the  
ca p ta in  and crew  in  fra u d  o f th e  ow ner i t  is an 
a c t o f b a r ra try ,  and th e  ow ner m ay  recover 
under th e  p o lic y , w h ich  o rd in a r ily  enum erates 
b a r ra try  as one o f th e  pe rils  insured aga inst.”

I f  s c u tt lin g  be p roved , such p ro o f negatives 
loss b y  pe rils  o f the  sea. I t  is n o t an independent 
defence in  th e  n a tu re  o f confession and a v o id 
ance lik e  c o n tr ib u to ry  negligence. In  cases lik e  
c o n tr ib u to ry  negligence, i f  th e  p la in t if f  proves 
his a llega tion  o f negligence and th e  de fendan t 
fa ils  to  sa tis fy  the  t r ib u n a l th a t  the re  was 
c o n tr ib u to ry  negligence, th e  p la in t if f  succeeds ; 
b u t  where th e  defence is one th a t  m ere ly  
negatives th e  c la im , the n  i f ,  as th e  re s u lt o f 
a i r th e  evidence, th e  c o u rt is le f t  in  d o u b t as 
to  w h e the r the  c la im  is made o u t, th o u g h  the re  
m ay have been p r im a  fac ie  evidence in  sup po rt 
o f i t ,  th e  p la in t if f  fa ils  : (see th e  ju dg m en ts  o f 
Bankes, S c ru tto n , L .J J . ,  and E ve , J . in  L a  
C am pania M a r t ia r tu  v . R oyal Exchange A ssu
rance, ante, p . 189 ; 129 L .  T . R ep. 1 ; (1923) 
1 K .  B . 650 ; a ffirm ed ante, p . 395 ; 131 L .  T . 
R ep . 741 ; (1924) A . C. 850.) W hen  th a t  case 
reached th e  House o f L o rd s , th e ir  L o rd - 
sh ips  expressed no op in io n  a b o u t th e  p o in t

o f onus o f p ro o f, as th e y  came to  a de fin ite  
conclusion th a t  the  sh ip  had, in  fa c t, been 
scu ttle d  w ith  the  connivance o f th e  owners ; 
and th e y  reserved the  o th e r question  fo r  fu tu re  
decision ; b u t  th e y  d id  n o t d issent fro m  the  
views expressed b y  th e  C o u rt o f A ppea l, w h ich  
seem to  me c le a rly  to  be in  accordance w ith  
p rin c ip le .

I t  was q u ite  im possib le in  the  present case to  
m ake o u t a case o f b a r ra t ry . T he  o n ly  possible 
a lte rna tives  were loss b y  pe rils  o f th e  sea o r 
loss b y  th e  w ilfu l m isconduct o f some m em bers 
o f th e  crew, w ith  th e  consent o f th e  owners o r 
the  ba nk . I t  fo llow s th a t,  i f  in  the  re su lt the  
p la in t if fs  have fa ile d  to  sa tis fy  me beyond 
reasonable d o u b t th a t  th e  Cruz  was lo s t b y  
pe rils  o f th e  sea, th e y  have fa ile d  to  p rove  th e ir  
case, and the re  m us t be ju d g m e n t fo r  th e  
de fendan ts . B u t  i f  I  am able upon  the  evidence 
to  reach an a ffirm a tiv e  conclusion, i t  is b e tte r 
th a t  I  shou ld  s ta te  m y  conclusion ra th e r th a n  
leave th e  case to  be de te rm ined  m ere ly  on the  
g round  o f in su ffic ie n t evidence to  sa tis fy  the  
p la in t if f ’ s o b lig a tio n  to  p rove  his case.

As th e  case fa ils  to  be de te rm ined  b y  decisions 
o f fa c t, i t  is unnecessary fo r  me to  reca p itu la te  
a ll th e  fac ts  p ro ved  in  evidence ; i t  w i l l  be 
enough fo r  me to  s ta te  m y  m a te ria l find ings.

Before th e  Cruz  sailed fro m  B arce lona, the  
b a nk  had  ob ta ined  com ple te co n tro l over the  
business o f a f irm  kno w n  as A llende  and Co., 
and ove r th e  business o f the  Bengolea S team 
ship Com pany, w ho were th e  owners o f the  
Cruz ; th a t  is to  say, th e  b a n k  he ld  th e  m a jo r ity  
o f the  shares o f th e  Bengolea C om pany ; th e y  
had  ap po in te d  a m a jo r ity  o f th e  board  o f 
d irec to rs  o f th e  Bengolea C om pany ; and one 
o f th e ir  em ployees, Señor C am pian i, had been 
appo in ted  assistant m anager o f th e  com pany 
to  lo ok  a fte r  the  in te rests  o f the  b a n k  ; the y  
had acquired in  the  nam e o f T ache r a ll the  loca l 
s tock o f c lo th  and wool be longing to  A llende 
and Co. The  b a n k  had  a llow ed A llende  and 
Co. to  become in de b ted  to  the m  on various 
accounts to  the  a m o un t o f a b o u t 80,000,000 
pesetas, in  respect o f w h ich  th e y  had held 
securities w h ich  were d if f ic u lt  to  realise and were 
w h o lly  inadequate . T he  Bengolea Com pany 
owed the  b a nk  ab ou t 10,000,000 o r 11,000,000 
pesetas. T he  fina nc ia l po s itio n  o f the  bank 
became one o f  grave a n x ie ty  and, p a r t ly  
because th e ir  dealings w ith  A llende  and Co., 
became th e  sub jec t o f ru m o u r and p a r t ly ,  no 
d o u b t, fo r  o th e r reasons n o t exp la ined  b y  the  
evidence, depositors began to  ca ll in  th e ir  
m oney, and in  the  resu lt, on th e  27 th  Dec. 1920 
the  b a n k  closed its  doors, and a fte rw a rds  w e n t 
in to  liq u id a tio n . Those responsible fo r  the  
a ffa irs  o f th e  bank , in c lu d in g  the  general 
m anager, Señor M a rtin ez , and p ro b a b ly  w ith  
the  know ledge and assent o f Señor E s tru c k , 
the  cha irm an , adop ted questionable m ethods 
o f concealing th e  tru e  sta te  o f th e  accounts 
between A llende  and th e  ba nk . Ins tead  o f 
rea lis ing  th e ir  securities, th e y  to o k  them  over 
fro m  A llende  a t an agreed figu re , e ith e r pa r 
o r above pa r, w h ich  was fa r  in  excess o f th e ir  
rea l va lue . T h e y  were a ll o f th e m  securities
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w h ich  are n o t u s u a lly  saleable on th e  m a rk e t. 
T he  b a nk  also agreed to  take  ove r a l l A llen de ’s 
c lo th  and w oo l a t  excessive prices, th ro u g h  
th e ir  nom inee, Señor Tacher. B y  these means 
the  a m o u n t due fro m  A llen de  was a p p a re n tly  
reduced to  35,000,000 pesetas. H a v in g  become 
th e  owners o f  th e  c lo th , i t  was o f g rea t im 
po rtance  to  th e  b a n k  to  tu rn  i t  in to  m oney as 
q u ic k ly  as possib le ; and i t  was im p o r ta n t to  
th e  m anagem ent to  be able to  ju s t i fy  th e ir  
e x tra o rd in a ry  proceedings in  ta k in g  ove r the  
c lo th  as purchasers and c re d it in g  th e  price , 
ins tead o f  c o n tin u in g  to  t re a t th e  c lo th  as a 
s e cu rity  and o n ly  c re d it in g  its  va lue  w hen th a t  
va lue  was ascerta ined b y  sale.

T he  Cruz  was insured  on a t im e  p o lic y  in  the  
sum  o f  50,000?. ; she was w o r th  a b o u t 32,000?. 
a t th e  t im e  o f  h e r loss. The  b a n k  were in te r 
ested as owners o f th e  m a jo r ity  o f  th e  shares in  
th e  Bengolea C om pany and as m ortgagees o f 
th e  vessel. B y  a docum ent bea ring  da te  the  
26 th  O ct. th e  bank , b y  th e ir  nom inee, Señor 
T acher, p u rp o rte d  to  sell 500,000 m etres o f 
c lo th  o f va rious  descrip tions to  a M r. Schu ller, 
o f  B ucharest. I  have v e ry  grave doub ts 
w h e the r th a t  was a rea l tra n s a c tio n . The 
p rice  w h ich , in  th e  aggregate, exceeded th e  
e q u iv a le n t in  pesetas o f 300,000?., was an e x 
cessive p rice . T he  sale was m ade a t a t im e  
w hen i t  was a lm os t im possib le  to  sell c lo th  a t 
a ll. I n  m y  ju d g m e n t, on th e  evidence, i f  Schu lle r 
ha d  re a lly  w a n ted  to  b u y  c lo th  o f th e  k in d  
covered b y  th e  co n tra c t, he cou ld  have g o t i t  
a t  a m uch  lo w e r p r ic e . F u r th e r, th e  goods were 
sh ipped, and th e  vessel sailed, w ith o u t th e  b a nk  
h a v in g  m ade a n y  e ffo r t to  ascerta in  fro m  th e  
Taraneasca B a n k  a t B ucharest, th e  proposed 
gúaran to rs , w h e the r th e y  were prepared to  
guarantee S chu lle r’s b ills  o r n o t. I  a tta c h  
some im p o rtan ce  to  th e  fa c t th a t  no independent 
person was called to  p rove  th e  n e g o tia tio n  o f 
th e  c o n tra c t, o r  th a t  th e  c o n tra c t was m ade. 
I t  is  e x tra o rd in a ry , in  a case o f  th is  so rt, when 
i t  was v ita l  to  th e  p la in t if fs  to  p rove  th a t  th e y  
had  m ade a rea l c o n tra c t on w h ic h  th e y  were 
e n tit le d  to  expect to  receive sub s ta n tia l funds, 
th a t  th e y  d id  n o t ge t th e  evidence o f S chu lle r 
o r  a n yb o d y  connected w ith  h im .

A t  5 p .m . on th e  2 6 th  N o v . 1920 th e  Cruz 
sailed w ith  2839 bales o f c lo th  on board , 
addressed to  A .  S chu lle r, o f  B ucharest, w h ic h  
were la te r  in vo ice d  a t  c o n tra c t prices a m o u n t
in g  b y  th e  fin a l in vo ice  o f th e  1st Dec. in  the  
aggregate, in c lu d in g  p a ck in g  charges, to  
8,003,986.25 pesetas. A t  th e  t im e  th e  insurance 
was effected th e  fin a l figures had n o t been 
ascerta ined. The to ta l insurance effected was 
on a va lue  es tim a ted , in c lu d in g  10 per cen t, 
con tin g e n t p ro fit ,  a t  9,240,754 pesetas, ca lcu
la te d  as e q u iv a le n t to  373,021?. I t  looks as 
i f  these figures in c lud ed  some o f th e  goods 
consigned, n o t to  S chu lle r, b u t  to  ano the r 
purchaser, one B u jes.

A cco rd in g  to  th e  evidence o f  th e  m ate , the  
Cruz  set a course to  pass sou th  o f S ard in ia , a 
few  m iles fro m  th e  coast and w ith in  s ig h t o f 
th e  l ig h t  on Cape San P a lo  on San P ie tro  
Is la n d  ; h u t  a t 10 p .m . on th e  n ig h t  o f the  28 th

[K .B .

N o v . she fou nd  herse lf o u t o f her course to  th e  
e x te n t o f f i f t y  m iles o r m ore, in  th e  ne ighbour
hood o f the  is land  o f M a i d i V en tre , abou t e igh t 
m iles o r so fro m  th e  coast o f S ard in ia , ju s t  t n  
th e  n o r th  o f th e  G u lf  o f  O ris tano . She th e n  
a lte red  he r course m ore to  th e  sou th , and some
where between M a i d i V en tre  and  Catalano- 
Rocks sea w a te r ra p id ly  came in to  th e  s toke
h o ld  and engine room . The crew  the n  le f t  the  
sh ip  in  tw o  life bo a ts  and landed  on a sandy 
beach a t San G iovann i, a l i t t le  to  th e  n o r th  o f  
th e  B a y  o f O ris tano . The engineer also gave 
evidence w h ich  was consis ten t w i th  th e  facts 
as above s ta ted , th o u g h  he d id  n o t q u ite  agree 
as to  th e  t im e  when th e  b o a t began to  take  in  
w a te r. The  m ate  and th e  engineer gave fu r th e r  
evidence ab ou t th e  w eathe r and its  e ffect on 
th e  sh ip , and a b o u t th e  b e ha v iou r o f  the  crew 
and th e  cap ta in , b u t  I  am  unab le  to  a tta c h  
credence to  th e ir  evidence except to  th e  e x te n t 
o f th e  facts above s ta ted . The m ate  said th a t  
on th e  n ig h t o f th e  26 th , th e  w eathe r was bad ; 
the n  i t  grew  worse on th e  27 th , and on an d  
fro m  th a t  da y  he described i t  as v e ry  bad, w ith  
a rough  sea, th e  engines rac ing  and th e  vessel 
la b o u rin g  h e a v ily  so th a t  th e y  cou ld  n o t co n tro l 
her, and  she d id  n o t steer p ro p e rly . The h u ll,  
he said, was shak ing  and tre m b lin g  v e ry  m uch , 
fre q u e n tly  sound ing as th o u g h  some heavy 
o b je c t was s tr ik in g  o r fa ll in g  aga inst i t .  H e 
also s ta ted  th a t  w hen th e  ca p ta in  heard  o f the  
w a te r com ing in to  th e  engine room  he ordered 
th e  crew  to  save them selves, b u t  refused h im 
self to  leave th e  sh ip , th o u g h  fre q u e n tly  urged 
to  do so b y  h im se lf (the  m ate) and b y  the  
o th e r m em bers o f th e  crew. T he  engineer to ld  
a s im ila r  s to ry  ab ou t th e  w eathe r and  the 
be ha v iou r o f  the  cap ta in  a fte r  th e  ca tastrophe .

There  is, in  m y  ju d g m e n t, eve ry  reason to  
th in k  th a t  th e  evidence as to  bad w ea the r and 
its  e ffect on th e  vessel was grossly  exaggerated 
b y  these w itnesses. I t  is a rem arkab le  fa c t th a t  
th e  p la in t if fs  have n o t secured th e  evidence o f 
a n y  m em bers o f th e  crew  excep t th e  tw o  
m en tioned , w ho, i f  the  vessel was in te n t io n a lly  
sent to  th e  b o tto m  o f  th e  sea, m u s t have taken  
an ac tive  p a r t  in  the  op e ra tion  o f b r in g in g  her 
to  a safe place, and the re  s in k in g  her. The 
firem en, th e  greasers, and th e  donkeym an, w ho 
is s ta ted  to  have f irs t  ca lled th e  engineer’s 
a tte n tio n  to  th e  in ru sh  o f w a te r, are con
spicuous b y  th e ir  absence. N o  evidence was 
fo rth c o m in g  fro m  a n y  o f th e  he lm sm en or 
o th e r m em bers o f th e  crew , n o r was any 
s a tis fa c to ry  exp la n a tio n  g iven  o f th e  absence 
o f these and o th e r witnesses whose evidence 
w o u ld  have been o f  v i ta l  assistance to  the  
p la in t if fs  i f  th e ir  case had been w e ll founded. 
T he  o n ly  o th e r evidence a b o u t th e  w eathe r is 
th a t  w h ich  is p ro v id e d  b y  th e  w eathe r reports 
fro m  P o rt M ahon in  M ino rca  and C aglia ri in  
S ard in ia , and th e  general reports  o f the  London 
M eteoro log ica l Office, w h ich  are collected from  
a ll sources. These rep o rts  lend  no s u p p o rt to  
th e  v ie w  th a t  the re  was a n y  w eathe r w h ich  
w o u ld  p u t  an y  s tra in  on a vessel lik e  th e  Cruz, 
w h ich  had  been b u i l t  unde r special su rvey f ° r  
c lass ifica tion  b y  the  B ureau  V erita s , and had
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passed he r e xa m in a tio n  w ith  f irs t  class honours 
as a vessel f i t  to  sa il between E uropean p o rts  
o r a long th e  coast o f o th e r con tinen ts , rece iv ing  
m arks eq u iva le n t to  100 A  1 a t L lo y d ’s. She was 
b u i l t  b y  a B e lg ian  f irm  in  1902, exam ined in  d ry - 
dock  b y  B u reau  V e rita s  surveyors, and  passed 
as re ta in in g  he r class eve ry  fo u r  years. She 
had tw ice  crossed th e  A t la n t ic ,  and since 1918, 
w hen she was la s t exam ined and passed in  d ry - 
dock  b y  th e  B ureau  V e rita s , she had  tra d e d  in  
th e  M ed ite rranean, across th e  B a y  o f B iscay, 
in  th e  E ng lish  Channel and th e  N o r th  Sea, and 
again in  th e  M ed ite rranean. She had  been 
exam ined b y  the  Spanish a u th o ritie s  in  Sept. 
1920, and passed to  sail unde r th e  Spanish F lag .

A t  P o r t  M ahon force 2 in  th e  Spanish Scale 
is th e  h ighes t recorded between th e  26th  N o v . 
and th e  a fte rn o o n  o f th é  28 th , force 4 is re 
corded. T h is  is ra th e r m ore th a n  force 4 on 
the  B e a u fo rt Scale, b u t  less th a n  force 5. A t  
C a g lia ri, w h ic h  is nearer where the sh ip  w o u ld  
be on the  28 th , th e  sea is s ta ted  to  he “  a g ita to .”  
T h is  appears fro m  th e  L o n d o n  M eteoro log ica l 
re p o rt to  he tre a te d  as eq u iva le n t to  force 4 
on the  B e a u fo rt Scale. The w in d  in  th a t  re p o rt 
is in d ica te d  as 4 on a scale w h ic h  goes fro m  
0 to  9. T he  ve rb a l de sc rip tion  o f force 4 in  
the  B e a u fo rt Scale is “  m odera te  breeze ; 
force 5 is described as “  a fresh breeze ”  ; and 
i t  seems p la in  th a t  a vessel w h ic h  w o u ld  
succum b to  w eathe r such as th is  b y  reason, as 
a lleged b y  the  p la in t if fs ’ experts , o f a fa u lt  
in  he r o r ig in a l con s tru c tion , cou ld  never have 
been f i t  to  sail to  sea a t a ll.  Such a vessel 
•could never have successfully encountered the  
m uch m ore severe w eathe r th a t  th e  Cruz  m us t 
have m e t w ith  fro m  t im e  to  t im e  on he r p rev ious 
voyages. In  m y  ju d g m e n t th e  evidence fa ils  
to  disclose an y  w eathe r th a t  w o u ld  s a tis fa c to r ily  
accoun t fo r  th e  vessel m ak in g  leew ay su ffic ien t 
to  take  he r 50 m iles o u t o f he r course on the  
voyage to  th e  coast o f S ard in ia . S t il l less does 
i t  disclose a n y  w eathe r w h ic h  w o u ld  have p u t  
a  su ffic ien t s tra in  upon  her to  cause th e  d isaster 
w h ich  happened in  th is  case.

I t  rem ains fo r  me to  consider w h a t effect 
should be g iven  to  th e  evidence o f the  d ive r 
L a m b e rt. H is  evidence, i f  accepted, proves 
th a t  w hen he surveyed th e  w re ck  a yea r la te r, 
he fou nd  th e  va lves to  tw o  o f the  ta n ks  open ; 
a l l  th ree  K in g s to n  va lves, w h ich  are m a in  
in le t va lves c o n tro llin g  th e  e n try  o f th e  w a te r 
fro m  th e  sea, open, and  th e  p o r t  side b ilge  
in je c tio n  va lves open also. H e  also fou nd  the  
p o r t  w a te r- t ig h t door between the  s tokehold 
and  N o . 3 h o ld  s lig h t ly  open, and th e  s ta r
board  w a te r- t ig h t do o r to  th e  same h o ld  m ore 
w id e ly  open. The va lves in  a sh ip  are operated 
b y  spind les to  w h ic h  a wheel o r hand le  is 
a ttached  fo r  th e  purpose o f tu rn in g  th e  sp ind le . 
'The screw on the  sp ind le  is a lm ost in v a r ia b ly  
a r ig h t-ha nde d  screw, and th e  hand le  o r wheel 
is m oved le f t  to  r ig h t ,  o r  c lockw ise, to  close 
the  va lves, and an ti-c lo ckw ise  to  open the m . 
I t  is p la in , the re fo re , th a t  one m e tho d  o f 
ascerta in ing  w h e the r a va lve  is open o r closed 
is to  te s t i t  b y  tu rn in g . I f  i t  tu rn s  to  th e  r ig h t  
i t  m u s t be open ; i f  i t  were closed i t  w o u ld

Union Marine I nsurance C o . L i m . [K.B.

n o t tu r n  to  th e  r ig h t .  Valves u s u a lly  close b y  
th e  va lv e  descending in to  th e  va lve  seat, and 
open b y  l i f t in g  i t  o u t o f th e  va lv e  s e a t; b u t  
va lves m a y  be, and som etim es are, made 
w hen open are be low  th e  v a lv e  seat, and to  
close th e m  th e  sp ind le  l i f t s  th e m  in to  the  
va lve  seat. I f  a va lve  is o f th is  k in d  i t  is p la in  
th a t  th e  sp ind le  w i l l  go dow n as th e  va lve  
opens, and come up  as th e  va lv e  closes. T he  
d iv e r s ta ted  th a t  he w e n t to  te s t th e  va lves 
on th e  assum ption  th a t  i f  th e y  cou ld  be tu rn e d  
to  th e  r ig h t  th e y  were open, and i f  n o t, th e y  
were closed. I f  th e  va lves were o f th e  usua l 
k in d , be ing closed b y  tu rn in g  to  th e  r ig h t ,  
th e  sp ind le  w o u ld  descend ; b u t  i f  th e y  
were o f th e  unusua l k in d  w h ic h  closed b y  
be ing l i f te d  fro m  be low  th e  va lve  seat, the  
sp ind le  w o u ld  rise w hen th e  wheel o r hand le  
was be ing tu rn e d  to  th e  r ig h t  to  close the  
va lves. O n b o th  k in d s  o f va lves, tu rn in g  to  
th e  r ig h t  closes, tu rn in g  to  th e  le f t  opens. The 
d ive r, a m an o f g re a t experience in  su rvey ing  
wrecks un de r w a te r and o f g re a t in te llig e n ce , 
and, i t  appeared, o f g rea t re l ia b il ity ,  s ta ted  th a t  
w ith  th e  idea in  h is  m in d  th a t  va lves tu rn e d  
to  th e  r ig h t  to  close and  to  th e  le f t  to  open, 
he gave th e  wheel o f  one o f  th e  va lves th ree 
h a lf- tu rn s , and th e n  s ix  h a lf- tu rn s  to  th e  r ig h t ,  
and as he tu rn e d  th e  sp ind le  w e n t dow n . 
A f te r  he had  g iven  h is  evidence th e  p la in t if fs  
ob ta ined  fro m  th e  bu ilde rs  a w o rk in g  d raw ing  
o f th e  K in g s to n  va lves th a t  were m ade fo r  th e  
Cruz  w hen she was b u i l t ,  and th e y  p ro ved  th a t  
va lves were made accord ing to  th is  d ra w in g  
and sent b y  th e  b u ild e r ’s engineering  d e p a rt
m e n t a t  Seraing to  th e ir  s h ip b u ild in g  d e p a rt
m e n t a t H oboken  to  be p u t  in to  th e  sh ip , and 
th a t  no  o th e r K in g s to n  valves were so m ade 
and sent b y  th e  b u ild e r ’s engineering d e p a rt
m en t fo r  th is  sh ip . T he  d ra w in g  showed th a t  
these valves were o f th e  unusua l ty p e  th a t  
closed fro m  be low , and  th a t  i f  th e  sp ind le  was 
tu rn e d  to  th e  r ig h t  clockw ise th e y  w o u ld  close, 
b u t th e  sp ind le  ins tead  o f descending, w o u ld  
rise. I  have to  ask m yse lf w h e the r 1 should 
refuse to  accept th a t  p a r t  o f th e  d iv e r ’s evidence 
in  w h ich  he p o s it iv e ly  states th a t  he tu rn e d  
th e  va lves to  th e  r ig h t ,  because he also said 
the  sp ind le  descending when, i f  the  valves 
shown in  th e  d ra w in g  were th e  va lves th e n  in  
th e  sh ip , a descending sp ind le  w o u ld  show th a t  
th e  va lves were shu t, and were be ing opened 
b y  the  d iv e r. I  th in k  n o t. I t  is n o t conclus
iv e ly  p ro ved  th a t  the  o r ig in a l valves were s t i l l  
in  th e  sh ip  in  1920, th o u g h  i t  seems lik e ly  th a t  
th e y  were. T he  reco llec tion  o f th e  d iv e r m ay  
be m is take n  w hen he says he saw th e  spind les 
go dow n . I  do n o t th in k  i t  is possible th a t  he 
cou ld  m ake a m is take  as to  w h ic h  w a y  th e  wheel 
o r hand le  tu rn e d . H e  w e n t to  te s t th e  con
d it io n  o f the  valves on th e  assum ption  th a t  
th e y  were open, b y  tu rn in g  th e  spindles 
to  th e  r ig h t ,  and i f  th e y  had refused to  tu rn  
to  th e  r ig h t ,  i t  w o u ld  have been im possib le  lo r  
h im  to  have rep o rted  th a t  th e y  were open. 
I t  w o u ld  p ro b a b ly  have g iven  h im  a s lig h t 
shock, i t  w o u ld  have surprised h im  so m uch 
th a t  he cou ld  n o t have fa ile d  to  rem em ber i t



608 ASPINALL’S M A R IT IM E  LAW  CASES.

K.B.] Banco de Barcelona and others v . Union Marine I nsurance C o . Lim .

even a f te r  so lo ng  a lapse o f  t im e . H e  sent 
h is  ass is tant, H o m m e tt, dow n to  con firm  w h a t 
he ha d  observed, and a fte rw a rds  F rancesconi, 
th e  I ta l ia n  ( liv e r, also w e n t dow n and observed 
th e  c o n d itio n  o f th e  va lves. U n fo rtu n a te ly , 
th e  defendants were unab le to  secure H o m m e tt’s 
a ttendance as a w itness ; th e y  ca lled F rances
coni, b u t  he was unab le  to  g ive  a n y  accoun t 
o f w h a t he saw and d id , b y  reco llec tion  o n ly , 
and a f te r  a rgum en t I  ru le d  th a t  he was n o t 
e n tit le d  to  refresh h is m em ory  b y  read ing  his 
sworn s ta tem en t m ade before th e  consul. 
T here fore  I  had  n o t the  advan tage o f read ing 
th a t  r e p o r t ; b u t  I  canno t leave o u t o f s ig h t 
th e  fa c t th a t  tw o  witnesses d id  go dow n fo r  
th e  purpose o f seeing w h e the r L a m b e rt ’s 
evidence cou ld  be con firm ed, and th e  defen
dants have had the  reports  o f those d ive rs  and 
con tinu ed  to  defend th is  ac tio n  and res is t the  
c la im  m ade b y  th e  p la in t if fs .

In  m y  ju d g m e n t the  defendants p roved  th a t  
the  ta n k  in je c tio n  va lves to  th e  tan ks  under 
tw o  o f the  ho lds were open ; th a t  b o th  m a in  
in je c tio n  K in g s to n  valves were open ; and th a t  
th e  p o r t  b ilge  in je c tio n  va lve  was open. There 
are o th e r p a rts  o f th e  d iv e r ’ s evidence w h ich  
seems to  m e to  nega tive  the  th e o ry  o f how  the  
loss happened p u t  fo rw a rd  b y  th e  p la in t if fs ’ 
w itnesses, b u t  I  do n o t th in k  i t  necessary to  
deal w i th  these in  d e ta il. I t  is q u ite  c lear 
th a t  on th e  fac ts , as I  f in d  th e m  to  be p ro ve d , 
i t  w o u ld  be im possib le  fo r  me to  say th a t  I  am 
satisfied beyond  a reasonable d o u b t th a t  the  
loss o f th e  Cruz  was due to  pe rils  o f th e  sea 
o r to  an y  p e r il in su red  a g a in s t ; b u t  I  do n o t 
th in k  th a t  I  cou ld  le t  m y  ju d g m e n t res t on th a t  
v ie w  o n ly . I  have considered w ith  care a ll 
th e  evidence and th e  argum ents o f  counsel 
fo r  b o th  pa rties , and I  have come to  th e  con 
c lus ion  th a t  th e  Cruz  m e t her fa te  b y  be ing 
s c u ttle d , and th a t  she was so scu ttle d  b y  the  
conn ivance o f  the  owners and o f  some o f those 
responsib le fo r  the  m anagem ent o f the  p la in t if f  
ba nk . There  m us t be ju d g m e n t fo r  the  
defendants w ith  costs.

I  desire to  add  tw o  o r th ree w ords, a lth ou gh  
I  have n o t w r it te n  the m  dow n, w ith  reference 
to  tw o  m a tte rs  on w h ic h  the re  was a consider
ab le  a m o un t o f  a rgum en t and discussion. 
T he  f ir s t  is  w ith  reference to  th e  question  as 
to  w h e the r I  ou gh t to  have d ra w n  un favou rab le  
inferences fro m  the  fa c t th a t  the  goods w h ich  
th e  b a nk  g o t fro m  A llende  were trans fe rred  in  
th e  nam e o f  a nom inee nam ed Tacher. On the  
w ho le , I  th in k  I  o u g h t n o t to  d raw  an u n fa v o u r
ab le in ference fro m  th a t,  because i t  was w h a t
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th e  b a n k  d id , n o t o n ly  in  th is  case, b u t  in  tw o  
o th e r cases, and I  th in k  th a t  the  exp la na tio n  
g iven— v iz ., th a t  th e y  w ished to  conceal fro m  
th e ir  customers th e  fa c t th a t  th e y  were dea ling  
in  such la rge qu a n titie s  o f goods, n o t b y  w ay 
o f m e re ly  se lling  them  on th e  m a rk e t fo r  
w h a t th e y  w o u ld  realise o r b y  au c tion , b u t  
e x p o rtin g  the m  —  m a y  be a su ffic ie n t ex 
p la n a tio n  o f th e ir  conduct in  th a t  respect. 
B u t  the re  were in  connection  w ith  th e  docu
m ents w h ich  came in to  existence a fte r  the  
assignm ent to  T acher several discrepancies 
th a t  gave rise to  susp ic ion th a t  those docum ents 
were n o t genuine docum ents made a t the  tim es 
a t w h ic h  th e y  are da ted  b u t  m a y  have come 
in to  existence a fte r  the  event, and, poss ib ly , 
th o u g h  n o t c e rta in ly , w ith  a v ie w  to  enab ling  
th e  c la im  against th e  insurance com pany to  
be m ade in  th e  nam e o f T ache r and n o t in  the  
nam e o f th e  ba nk . S t ill,  I  do n o t a tta c h  ve rv  
m uch  im p o rtan ce  to  th a t  p a r t  o f th e  case, 
th o u g h  i t  is v e ry  rem arkab le  th a t  T ache r’s 
copy in vo ice  b o ok  bears obvious signs o f 
h a v in g  been in te rfe re d  w ith  and n o t be ing now 
in  its  o r ig in a l co n d itio n , h a v in g  a la rge nu m ber 
o f pages inserted .

The o th e r question  on w h ic h  the re  was a 
considerable difference o f  v ie w  expressed in  
th is  case was w ith  reference to  the  ac tio n  o f 
th e  cap ta in , o r th e  evidence, ra th e r o f the  
m ate and th e  engineer as to  the  ac tio n  o f the  
cap ta in  w hen th e  w a te r came in to  th e  sh ip . 
The evidence leaves m y  m in d  in  th is  sta te  : 
I  am  s t i l l  in  d o u b t as to  w h e the r th e  cap ta in  
liv e d , n o t to  te ll th e  s to ry , b u t  to  re fra in  fro m  
te ll in g  th e  s to ry , o r  w h e the r in  some w a y  o r 
o th e r he m e t h is dea th  on th a t  n ig h t.  B u t  I  
am  satisfied o f th is , th a t  th e  accoun t g iven  o f 
w h a t happened on th a t  n ig h t b y  the  m ate  and 
b y  th e  engineer is fo r  some reason an u n tru e  
accoun t, and th a t  the  cap ta in  d id  n o t behave 
as th e y  said he behaved. I t  is n o t necessary 
fo r  me to  decide w h e the r o r n o t th e  cap ta in  is 
a live , and  w h e the r h is evidence cou ld  have 
been p rocured  b y  e ith e r th e  p la in t if fs  o r the  
defendants ; a ll I  w ish  to  say ab ou t th a t  is 
th a t  I  decline to  accept the  evidence g iven 
o f  th e  p la in t if fs ’ tw o  witnesses as to  the  
conduct o f th e  cap ta in .

Judgm ent fo r  the defendants.

S olic ito rs  fo r  th e  p la in t if fs , Bottere ll and 
Roche.

S o lic ito rs  fo r  the  defendants, P arker, Garrett, 
and Co.




